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8. Costs T a xa tio n — A p p e a l a nd  cross-appeal d is 
missed unth costs— N o  appo rtionm en t in  absence o f 
specia l order. (The Stentor. A p p . C t . ) ................. 490

9. A c tio n  in  re m  based on a rb itra tio n  aw ard  fo r  the 
re fu n d  o f overpa id  charter h ire  o f one o f the defend
ants ' ships— A rre s t, ad  fu n d a n d a m  ju r is d ic t io n e m , 
o f another sh ip  also belonging to  the defendants but 
unconnected w ith  the m atter out o f w h ich  the cause 
o f ac tion  arose— A d m ira lty  ju r is d ic t io n  o f county  
court— C ounty  C ourts A d m ira lty  J u r is d ic t io n  
A m endm ent A c t, 1869 (32 and  33 V ie t. c. 51), a. 2, 
sub-s. (1), and  s. 3— Whether c la im  on a n  aw a rd  is  
a  “  c la im  a r is in g  out o f a ny  agreement made in  
re la tio n  to  the use o f h ire  o f  a n y  sh ip— Whether 
ac tion  in  re m  m ain ta in ab le  aga inst a  res other than  
th a t to  w hich  the cause relates— D is to ry  and present 
p o s itio n  o f A d m ira lty  ju r is d ic t io n  generally.
(The  B e ld is . A p p . C t . ) ..................................................  698

See M a rin e  Insu rance , N o . 6.

P R IN C IP A L  A N D  A G E N T .

See M a r in e  Insu rance , N o . 11.

P R IO R IT IE S .

See C arriage  o f Goods, N o . 18 ; F re igh t, N os. 1, 2, 3 ;
L ie n , N o . 1.

P R IZ E .
1. P rize  In te rn a tio n a l law — E n e m y vessel captured

and  sunk w h ils t proceeding under safe conduct__
H u n g a ria n  owners c a rry in g  on business a t F iu m e __
S ta tus  o f F iu m e — “  N a tio n a ls  o f fo rm e r K ing d o m

PAGE
o f H u n g a r y " — T re a ty  o f T r ia n o n , arts. 53, 232.
(The B a th o ri. L o rd  M e riva le , P.) [A ffirm ed . See, 
in fra , N o . 2 ] ................... .....................................................  355

2. P rize— In te rn a tio n a l law — E nem y vessel captured  
a nd  sunk w h ils t proceeding under safe conduct—  
H u n g a r ia n  owners c a rry in g  on business a t F iu m e —  
S ta tus o f F iu m e — “  N a tio n a ls  o f  fo rm e r K in g d o m  
o f  H u n g a ry  " — T re a ty  o f  T r ia n o n , a rts . 53, 232.
(The B a th o ri. P . C .) ......................................................... 458

P R O O F , O N U S  O F

See C arriage  o f Goods, N os. 18, 22 ; C o llis io n , N o . 28 ; 
Negligence, N o . 1.

P R O P E R T Y  C U S T O D IA N  O F  U N IT E D  S T A T E S . 
See M a r in e  In su ra n ce , N o . 12.

P U B L IC  P O L IC Y .
See Salvage, N o . 3.

Q U E B E C .
See C arria ge  o f Goods, N o . 30.

R E F E R E N C E .

See P ractice , N os. 1, 6 , 7.

R E G U L A T IO N S  F O R  P R E V E N T IN G  C O L L IS IO N S  
A T  S E A .

A r t . 1 : See C o llis io n , N os . 8, 11 ; A r t . 2 : See C o llis io n , 
N o . 11 ; A r t . 12 : See C o llis io n , N os. 7, 8 ; A r t  15 
(b ) : See C o llis io n , N o . 2 5 ;  A r t . 1 6 : See C o llis io n , 
N os. 15, 25, 26 ; A r t . 18 : See C o llis io n , N os . 9, 22 ; 
A r t . 19 : See C o llis io n , N os. 12, 22 ; A r t . 21 : See 
C o llis io n , N os. 22, 24 ; A r t . 21 (n o te ) : See C o llis io n , 
N os. 12, 23 ; A r t . 25 : See C o llis io n , N os. 24, 29.

R E G U L A T IO N S  R E L A T IN G  T O  T H E  N A V IG A T IO N  
O F  T H E  R IV E R  S C H E L D T  1926, A r t . 40, r .  3. 

See C o llis io n , N o . 10.

R E IN S U R A N C E — C O N T R A C T  O F , 
See M a r in e  In s u ra n c e , N o . 11.

R E J E C T IO N  O F  G O O D S .

See Sale o f  Goods, N o . 1.

R E M O T E N E S S  O F  D A M A G E . 
See Negligence, N o . 2 .

R E P A IR S .

See B a ilm e n t, N o . 1 ; C o llis io n , N os. 21, 27 ; General 
Average, N o . 3 .

R E Q U IS IT IO N E D  S H IP .
See C o llis io n , N o . 1 ; M a r in e  In su ra nce , N o . 1.

R E S T R A IN T .
See M a r in e  In su ra n ce , N o . 3.

R ID IN G  L IG H T S .
See C o llis io n , N os. 3 , 6 .

R IV E R  S C H E L D T .
See C o llis io n , N o . 10.

R IV E R  T H A M E S .

See C o llis io n , N o . 4 ; Negligence, N o . 1.

R U L E S  O F  S U P R E M E  C O U R T .
O r d e r  I X . ,  r . 8 : See P ractice , N o . 5 ; O r d e r  X X V I I I .  

R. 11 : See C o llis io n , N o . 1 ; Or d e r  L X V . ,  11 1 • Seo 
C o llis io n , N o . 2 ; R. 27, s u b -r r . 20, 29 : See P ractice , 
N o . 7 ; Or d e r  L V I . ,  r . 2 : See P ractice , N o . 6.

R U N N IN G  D O W N  C L A U S E .

See M a rine  Insurance, No. 10.
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S A F E  C O N D U C T .

See In te rn a tio n a l L a w , N os. 1, 2.

S A L E  O F  G O O D S .
1 • C ond itions  in  contract— P ro v is io n  aga ins t re jection  

° f  goods specified— Goods to be ca rried  “  under 
deck ” — P o rtio n  ca rrie d  as deck cargo— B uye rs ' 
r ig l i t  to  re ject. ( W hite  Sea T im b e r T ru s t L im ite d  v .
W . W . N o rth  L im ite d . M a c K in n o n , J . ) ...................  367

2. S h ipm ent fro m  fo re ig n  p o rt— N otice  o f a p p ro p r ia 
tio n — M is ta ke . (G ra in  U n io n  C om pany , S I A
A n tw e rp  v . A IS  H a n s  Larse n , A a lbo rg . B ra nso n ,
J . ) ___ _____ [ .........................................................................  449

S A L V A G E .
Value o f salved p rop e rty— T im e  charte r-pa rty—  

A ppra isem en t— W hether va lue  o f fu tu re  earn ings  
under cha rte r-p a rty  to  be inc luded . (The C astor.
L o rd  M e rr iv a le , P . ) ...........................................................  312

2. Vessel go ing  to assistance o f other sh ip  in  icefie ld  in
response S O S  — Dam aged in  so do ing— Request to 
stand by not com plied w ith — A d v ice  g iven by w ire - 
less as to best course to clear \cefield— A dvice  
acknowledged and  successfully acted upon—  Whether 
services am ounted to salvage— M e rcha n t S h ip p in g  
(Safety a nd  L oa d  L in e  Conventions) A c t, 1932 (22 
&  23 Geo. 5, c. 9), s. 26, sub-ss. (1) and  (7)— M a r i 
tim e Conventions A c t  1911 (1 &  2 Geo. 6, c. 57), s. 6 , 
sub-s. (2 )— A w a rd . (The  Tow er B ridge . S ir
B o yd  M e rr im a n , P . ) .........................................................  594

3. Agreem ent to p a y  salvage f o r  services rendered by 
H is  M a je s ty 's  sh ips— P u b lic  p o lic y — C ontrac ting  
°u t o f s ta tu to ry  p rov is ion s— V a lid ity  o f  agreement—  
M erchan t S h ip p in g  A c t  1894 (5 : db 58 V ie t. c. 60),

557, sub-s. (1)— M e rcha n t S h ip p in g  (Salvage)
A c t 1916 (6 <Sc 7 Geo. 5, c. 41), s. 1. (A d m ira lty  
Com m issioners v . Owners o f the M j  V  Valverda. 
B ranson , J . ) .......................................................................... 620

“  S C A N F IN  ”  C H A R T E R -P A R T Y .

See C arriage  o f  Goods, N o . 10.

S E A M E N .
L  C om p la in t— “  Com bine together to  neglect d u ty  ”  

~~~Ao en try  o f alleged offence in  o ffic ia l log-book—  
Whether co nd itio n  precedent to hearing— D isc re tio n  
° f  jus tice s— M e rcha n t S h ip p in g  A c t  1894 (57 cfc 58 
Vlc* ' c. 60), ss. 225, 228, 239, and  240. (Patterson  
v - R obinson and  Ords. K .  B . D iv .  C t . ) .....................  35

See Wages, N os. 1, 2, 3.

S E A W O R T H IN E S S .

See C arriage  o f Goods, N os. 6, 15.

S H IP O W N E R S , L I A B I L I T Y  O F .
^ ee ^ arriage  o f Goods, N o . 4 ; L im ita t io n  o f L ia b i l i ty .

"  S H I B  O R  G O O D S  L O S T  O R  N O T  L O S T .”

See C arriage  o f Goods, N o . 6 .

S H IP ’ S P A P E R S .
See M a r in e  In su ra nce , N o . 6 .

S H O R T  D E L IV E R Y ,  C L A IM  F O R .

See C arriage  o f Goods, N o . 15.

S ID E  L IG H T S .

See C o llis io n , N o . 22.

S L IP .
See M a r in e  In su ra nce , N o . 3.

S O L IC IT O R  A N D  C L IE N T  COSTS.

See Negligence, N o . 2.

S P A C E , M E A S U R E M E N T  O F .

See Carriage of Goods, No. 7.

P AG E
“  S T A N D -O N  ”  S H IP .

See C o llis io n , N os. 9, 12, 23, 24.

S T A T U T E S .

1861.
24 V io t . c . 10 (A d m ir a l t y  Co u r t ).

Se c t . 2 : See J u r is d ic t io n ,  N o . 2.

1867.
30 &  31 V ic t . c. 3 (B r it is h  N o r t h  A m e r ic a ).

Se c t . 91 : See C o n s titu t io n a l L a w .

1868.
31 &  32 V io t . c . 71 (C o u n t y  Co u r ts  A d m ir a l t

J u r is d ic t io n ).
Se c t . 3 : See J u r is d ic t io n ,  N o . 2.

1869.
32 &  33 V ic t . c . 51 (Co u n t y  Co u r t s  A d m ir a l t y

J u r is d ic t io n  A m e n d m e n t ).
Se c t . 4 : See J u r is d ic t io n ,  N o . 2.

1869.
32 &  33 V ic t . c . 51 (C o u n t y  Co u r t s  A d m ir a l t y  

J u r is d ic t io n  A m e n d m e n t ).
Se c t . 2, s u b -s e c t . (1 ).; s e c t . 3 :  See P ra c tice , N o . 9-

1891.
54 &  55 V ic t . c . 39 (St a m p ).

Se c t . 93, s u b -se c ts . (1) a n d  ( 3 ) :  See M a r in e  Insu rance , 
N o . 11.

1894.
57 &  58 V ic t . c . 60 (M e r c h a n t  Sh ip p in g ).

Se c t . 77, s u b -se c ts . (1), ( 2 ) ;  s e c t . 85, s u b -sec ts . 
(1), (3) : See C arriage  o f Goods by Sea, N o . 7 ; Se c t s . 
225, 228, 239, 240 : See Seaman, N o . 1 ; Se c t . 237, 
Su b -s e c t . (1) : See J u r is d ic t io n ,  N o . 3 ; Se c t . 502, 
See General Average, N os. 2, 5 ;  Se c t . 557, Su b 
s e c t . (1) : See Salvage, N o . 3 ; Se c t s . 684, 688 : 
See J u r is d ic t io n ,  N o . 3.

1898.
61 &  62 V ic t . c . 44 (M e r c h a n t  Sh ip p in g  (M e r c a n t il e  

M a r in e  F u n d ).
Se c t . 5 a n d  Sc h e d . I I  : See L ig h t Dues, N o . 1.

1900.
63 &  64 V ic t . c . 32 (M e r c h a n t  Sh ip p in g  ( L ia b il it y  

of  Sh ip o w n e r s  a n d  o t h e r s ).
See L im ita t io n  o f L ia b i l i ty ,  N o . 2.

1901.
1 E d w . 7, c. 22 (F a c t o r y  a n d  W o r k s h o p s ). 

Se c t s . 79, 85 : See Fe n c in g  o f Hatches, N o . 1. 
1906.

6 E d w . 7, c . 41 (M a r in e  I n s u r a n c e ).
Sc h e d . I . ,  R. 15 : See M a r in e  In su ra nce , N o . 4.

1906.
6 E d w . 7, c. 41 (M a r in e  I n s u r a n c e ).

Se c t . 79, Su b -s e c t . ( 1 ) :  See M a rin e  In su ra nce , N o . 12- 

1906.
6 E d w . 7, c . 41 (M a r in e  I n s u r a n c e ).

Se c t . 66, Su b -s e c t . ( 4 ) :  See General Average, N o . 4. 

1906.
6 E d w . 7, c. 41 (M a r in e  I n s u r a n c e ).

Se c t . 66 : See General Average, N o . 3.

1906.
6 E d w . 7, c . 41 (M a r in e  I n s u r a n c e ).

Se c t s . 22, 2 3 :  See M a r in e  In su ra nce , N o . 11. 
1906.

6 E d w . 7, c . 41 (M a r in e  I n s u r a n c e ).
Sec ts  15, 16, 50, Su b -s e c t . (2 ) : See M a rin e  Insu rance , 

N o . 9.

1909.
9 E d w . 7, c. 49 (A s s u r a n c e  Co m p a n ie s ). 

Se c t . 28, Su b -s e c t . (3) : See M a rin e  In su ra nce , N o . 7. 

1911.
1 &  2 G e o . 5, c . 57 (M a r it im e  Co n v e n t io n s ). 
Se c t . 6, Su b -s e c t . (2) : See Salvage, N o . 2. 

1916.
6 &  7 G e o . 5, c . 41 (M e r c h a n t  Sh ip p in g  (Sa l v a g e ). 

Se c t . 1 : See Salvage, N o . 3.
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1924.

14 &  15 Ge o . 5, o. 22 (Ca r r ia g e  o f  G oods  b y  Se a ). 
S c h e d ., A r t . IV . ,  2 (c), (n ), (q ) : See C arriage  o f Goods, 

N o . 2 .

1924.
14 <fc 15 G e o . 5, c . 22 (Ca r r ia g e  o f  G o od s  b y  Se a ). 
S c h e d ., A r t . I I I . ,  r r .  3, 4, A r t . IV . ,  r .  2 (m ) (n ). : See 

C arriage  o f Goods, N o . 4.
1924.

14 &  15 G e o . 5, c . 22 (Ca r r ia g e  o f  G oods  b y  Se a ). 
S c h e d ., R u l e s  r e l a t in g  to  B il l s  o f  L a d in g , A r t . IV . ,

r r .  2, 4 : See C arriage  o f Goods, N os . 9, 13.
1925.

15 &  16 G e o . 5, c. 84 (W o r k m e n ’s Co m p e n s a t io n ).
Se c t . 1 : See W orkm en's Com pensation, N o . 1.

1925.
15 &  16 G e o . 5, c . 49 (S u p r e m e  Co u r t  o f  J u d ic a t u r e  

(C o n s o l id a t io n ).
Se c t . 22, Su b -s . (1) (a), ( i ii . ) ,  ( iv .) ,  ; Se c t . 33, Su b -s . (2). 

See J u r is d ic t io n , N o . 1.

1925.
15 &  16 G e o ., 5, c. 42 (M e r c h a n t  Sh ip p in g  ( I n t e r n a 

t io n a l  L a b o u r  Co n v e n t io n s ).
Se c t . 1, Su b -s . ( 1 ) :  See Wages, N o . 3.

1925.
15 &  16 G e o . 5, c. 42 (M e r c h a n t  Sh ip p in g  ( I n t e r n a 

t io n a l  L a b o u r  Co n v e n t io n s ).
See Wages, N o . 2.

1925.
15 &  16 G e o . 5, c. 42 (M e r c h a n t  Sh ip p in g  ( I n t e r n a 

t io n a l  L a b o u r  Co n v e n t io n s ).
See Wages, N o . 1.

1925.
15 G e o . 5, c. 20 ( L a w  o f  P r o p e r t y ).
Se c t . 136 : See F re ig h t, N os. 1, 2, 3.

1925.
15 &  16 G e o . 5, c. 49 ( L a w  o f  P r o p e r t y ).

Se c t . 136, Su b -s e c t . (1) : See M a rin e  In su ra nce , N o . 9.

1925.
15 &  16 G e o . 5, c. 49 (J u d ic a t u r e  Co n s o l id a t io n ). 

S e c t . 22 : See C arriage  o f Goods, N o . 8 ; C o llis io n , N o . 7.

1928.
18 &  19 G e o . 5, c. 26 (A d m in is t r a t io n  o f  J u s t ic e ). 

Se c t . 6 : See C arriage  o f Goods, N o . 8 .

1930.
20 &  21 G e o . 5, c . 25 (T h ir d  P a r t ie s  (R ig h t s  a g a in s t  

I n s u r e r s ).
Se c t . 1, Su b -s e c t . (1) : See Insu rance , N o . 1.

1932.
22 &  23 G e o . 5, c. 9 (M e r c h a n t  Sh ip p in g  (Sa f e t y  a n d  

L o a d  L in e  Co n v e n t io n s ).
Se c t . 6 , Su b -se c ts . (1) and  (7) : See Salvage, N o . 2.

D O M IN IO N  S T A T U T E S .
Ca n a d a .

1910.
9  &  10 E d w . 7, c. 61, R .S .C . (Ca n a d ia n  W a t e r  Ca r r ia g e  

o f  G o o d s ).
See C arriage  o f Goods, N o . 31.

C O L O N IA L  S T A T U T E S .

1927.
R a il w a y  A c t  (R .S . Ca n ., 1927, c. 170).
Se c t s . 3, 245, 248 ; See C o llis io n , N o . 14.

C O L O N IA L  S T A T U T E S .

1928.
18 &  19 G e o . 5, c . 16 (Cu s to m s  A c t  (R .S . Ca n . 1927, 

c. 42, as  a m e n d e d ).
Se c t s . 151, 207 : See C o n s titu t io n a l L a w .

P A L E S T IN E .
1926.

G o v e r n m e n t  o f  P a l e s t in e  Ca r r ia g e  o f  G o od s  b y  
Se a , Or d in a n c e  N o . 43 of  1926.

See C arriage  o f Goods, N o . 17.

PAGE
S T A T U T O R Y  R U L E S  A N D  O R D E R S .

1925, N o . 231.
R e g . 34 : See F e n c in g  o f Hatches, N o . 1.

1931, N o . 176 (P o r t l a n d  D o c k y a r d ).
R e g . 5., Sc h e d . 11 : See C o llis io n , N o . 19.

S T A T U T O R Y  P R O V IS IO N S , C O N T R A C T IN G  O U T  
O F .

See Salvage, N o . 3.

S T E E R IN G  G E A R , B R E A K D O W N  O F .

See M a r in e  In s u ra n c e , N o . 1.

S T E V E D O R E S .
See C arriage  o f Goods, N o . 1 ; F re ig h t, N o . 1.

S T O W A W A Y .

See J u r is d ic t io n ,  N o . 3.

S T R A N D IN G .

See C arriage  o f Goods, N o . 30 ; General Average, N o . 7 
M a r in e  In su ra nce , N o . 14.

S U B -C O N T R A C T O R .
See Negligence, N o . 1.

S U B -R O G A T IO N .
See M a r in e  In su ra nce , N os. 10, 12.

S U E Z  C A N A L  R E G U L A T IO N S .
See C o llis io n , N o . 28.

T A X A T IO N .
See P ractice  N os. 1, 7, 8.

T E N D E R .
See C o n flic t o f Law s, N os. 2, 4.

T H A M E S  E S T U A R Y .
See C o llis io n , N o . 24.

T H IR D - P A R T Y  IN S U R A N C E .
See Insu rance , N o . 1.

T IM E  C H A R T E R -P A R T Y .
See C o llis io n , N o . 5 ; M a r in e  In su ra nce , N o  9 • 

Salvage, N o . 1.

T O R T .

See C arriage  o f Goods, N o . 29.

T O T A L  LO SS O F  S H IP .

See General Average, N o . 4 ; M a r in e  In su ra n ce , N o . 5 . 

T O W A G E .
1. C ontract— P o rt o f London  A u th o r ity — Vessel in

tow  o f A u th o r ity 's  tugs— Damage by s tr ik in g  dock 
w alls  Negligence o f A u th o r ity 's  s igna lm an— T o w 
age cond itions— In d e m n ity — Damage a r is in g  “  i n  
the course o f and  in  connection w ith  the towage or 
tra n s p o rt ."  [T he  C arlton . B a teson , J . ) ...................  240

2. C o llis io n — Towage contract— U n ite d  K in g d o m  
S tandard  Towage C ond itions , clauses 1 and  3—

W h ils t to w ing  " — M e a n in g  o f  “  tug  is  in  a  
p o s itio n  to receive orders d irec t f ro m  the h ire r 's  
vessel to p ic k  u p  ropes o r lin e s ."  ( The U ran ienborg.
S ir B o y d  M e rr im a n , P . ) ....................................................  591

T R A N S H IP , L IB E R T Y  T O .
See C arriage  o f Goods, N o . 35.

T R A N S IT .

See M a rin e  In su ra nce , N o . 7.

T R E A T Y  O F  P E A C E  O R D E R S  1919-1921, s. 1
SUB -S . ( X V I . ) .

See M a rin e  In su ra nce  N o . 12.
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T R E A T Y  O F  T R IA N O N , a r t s . 53, 232.

See In te rn a tio n a l L a w , N o . 2.

“  T R IA L  T R IP . ”
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M A R I T I M E  L A W .

Clan Line Steamers Limited v . The Board of Trade. [H .  of L .H . of L . ]

f^ottSE o f Hor'OS.

Feb. 19, 21, and A p r i l  16, 1929.

(Before Lo rds  Hailsham, L .C ., Sumner, Buck- 
Master, Blanesburgh and Warrington.)

Clan Line Steamers Limited v . The Board 
of Trade, (a)

° N  A P P E A L  FR O M  T H E  COURT OF A P P E A L  IN  
E N G L A N D .

Requisitioned sh ip  —  Charter-party T .99 —  Loss 
due to w a rlike  operation taken by Government 

M a rin e  risks by owners— C o llis ion  due to 
breakdown o f steering gear— N o t a consequence 
° f  w a rlike  operation— M a rin e  r is k .

The cla im ants were the owners o f the steamship 
Clan M ., which, d u rin g  the w ar, was requ is i
tioned by the Government under the terms o f the 
eharter-party T .99. B y  the terms o f this charter- 
p a rty  the Government was responsible fo r  loss 
or damage due to a w a rlike  operation, and the 
owners were responsible fo r  o rd in a ry  m arine  
risks. W h ile  the vessel was proceeding in  a 
convoy fro m  the U n ited  States to France she 
suddenly left her course ow ing to a defect in  
her steering gear, which was never explained, 
came in to  co llis ion  w ith  the W . F ., another 
ship in  the convoy, and sank. A t  the tim e o f 
the co llis ion  the C lan M . carried  a cargo the 
greater p a rt (am ounting to 84 pe r cent, o f the 
whole cargo) o f which consisted o f cereals 
intended fo r  the c iv i l popu la tion . A  sm all 
quan tity  o f the cereals was intended fo r  the 
troops, and there was also in  the cargo a 
quan tity  o f steel bille ts intended fo r  the m anu
facture  o f shells. The W . F . was carry ing  
w ar supplies, and i t  was adm itted that that 
ship was engaged in  a w a rlike  operation at 
the time o f the accident. The owners claimed  
compensation on the ground that the loss o f the 
ship was due to a w a rlike  operation. The 
Grown contended that the loss was not due to 
a Warlike operation but to a m arine  r isk . The

**> Sported by Edward J. M. Chaplin, Esq., Barrister-at- 
Law.

VOL. X V I I I . ,  N . S.

arb itra to r fo u n d  that the s in k ing  o f the Clan M . 
was p rox im ate ly  caused by the im pact o f the 
W . F . moving in  the course o f a w a rlike  opera
tion  ivh ich she was then carry ing  out, and that 
the sheering o f the sh ip  to po rt was not the real 
or proxim ate cause o f her loss w ith in  the 
m eaning o f the charter-party. He, therefore, 
awarded in  fa vo u r o f the cla im ants.

H e ld, that the loss was not a consequence o f w ar
like  operations. The co llis ion was due solely 
to the breakdown o f the steering gear o f the 
cla im ant's  vessel. F rom  the moment that 
that breakdown occurred nothing which  
could be done by those in  charge o f either 
vessel could prevent the collis ion . T ha t break
down was the rea l and proxim ate cause o f the 
loss.

Decision o f the Court o f A ppea l (17 A sp . M a r. 
L a w  Cos. 533 ; 140 L .  T . Rep. 33 ; (1928) 2
K .  B .  557) affirmed.

Appeal fro m  a decision o f th e  C o u rt o f Appea l 
(S c ru tto n  and Law rence, L .J J . ,  Greer, L .J .  
d issenting), repo rted  17 Asp. M ar. L a w  Cas. 
533 ; 140 L .  T . R ep. 33 ; (1928) 2 K .  B . 557, on 
an aw ard  s ta ted in  th e  fo rm  o f a special case.

The question ra ised b y  th e  specia l case and 
b y  th e  appeal was w he the r th e  loss o f a re 
q u is itio ne d  vessel d u rin g  th e  w a r was the  
consequence o f a w a rlik e  opera tion .

The c la im an ts , th e  Clan L in e  Steamers 
L im ite d , were th e  owners o f th e  steam ship 
Clan Matheson, w h ich  was a cargo vessel, b u i l t  
in  1917. The Clan M atheson  was req u is ition ed  
b y  th e  B r it is h  G overnm en t on th e  28 th  Sept. 
1917, w h ile  the  w a r was s t i l l  in  progress, on  
the  te rm s o f th e  c h a rte r-p a rty  kno w n  as 
c h a rte r-p a rty  T .99, under w h ich  th e  sh ip 
owners rem ained lia b le  fo r  loss b y  o rd in a ry  
m arine  risks , unde r clause 18 o f th e  cha rte r- 
p a r ty ,  w h ile  th e  G overnm ent, unde r clause 19, 
u n de rto ok  l ia b i l i t y  fo r  loss fro m  a ll conse
quences o f h o s tilit ie s  o r w a rlik e  operations.

Clause 18 p ro v id e d  th a t  “  T he  A d m ira lty  
sha ll n o t be he ld  liab le  i f  th e  steam er sha ll be 
los t, w recked, d r iv e n  on shore, in ju re d  o r 
rendered incapable o f service b y  o r in  conse
quence o f dangers o f the  sea o r tem pest,

B
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co llis ion , fire , accident, stress o f w eather o r 
a n y  o th e r cause a ris ing  as a sea r is k .”

B y  clause 19 th e  risks  o f w a r w h ich  are taken  
b y  th e  A d m ira lty  are those risks w h ich  w o u ld  
be excluded fro m  an o rd in a ry  E ng lish  p o lic y  
o f  m arine  insurance b y  the  fo llow ing , o r s im ila r, 
b u t  n o t m ore extensive clause. “  W a rra n te d  
free o f cap ture , seizure o r de ten tio n  and the  
consequences the reo f, o r o f an y  a tte m p t the rea t, 
p ira c y  excepted, and also fro m  a ll consequences 
o f  h o s tilit ie s  o r w a rlik e  opera tions, w hethe r 
before o r a fte r  th e  dec la ra tion  o f w a r. Such 
risks  are ta ke n  b y  th e  A d m ira lty  on th e  ascer
ta in e d  va lue o f th e  steamer, i f  she be to ta l ly  
los t, a t  th e  t im e  o f such loss.”

In  M a y  1918 th e  Clan M atheson sailed in  
convoy  fro m  N ew  Y o rk  w ith  ab ou t fo r ty  
vessels escorted b y  cruisers fo r  Europe . The 
convoy  sailed in  colum ns ; the  Clan Matheson 
was the  th ir d  sh ip  in  th e  second co lum n fro m  
th e  p o r t  hand , and  th e  steam ship Western F ro n t 
was in  th e  corresponding po s itio n  in  th e  p o r t 
co lum n. The convoy sailed w ith o u t lig h ts  
O n th e  n ig h t o f th e  22 nd -23 rd  M ay , th e  steering 
gear o f th e  Clan M atheson  b roke  dow n, and 
she sheered o u t o f her line  across th e  bows o f 
the  Western F ro n t, w h ich  ram m ed and sank her. 
The  Clan M atheson  carried  a cargo o f w h ich  
o n ly  16 per cent, was fo r  m il i ta r y  purposes, 
and was bound fo r  N antes, a w a r base as w e ll 
as a com m ercia l p o r t.  The Western F ro n t  was 
c a rry in g  a cargo made u p  e n tire ly  o f w a r 
supplies fo r  S t. N azaire , a w a r base. The 
c la im an ts  pleaded th a t  a t th e  t im e  o f the  
co llis ion  b o th  vessels were engaged upon  and 
were c a rry in g  o u t a w a rlik e  opera tion  w ith in  
th e  m eaning o f clause 19 o f th e  ch a rte r-p a rty , 
and th a t  th e  loss was a consequence o f w a rlik e  
opera tions. The respondents a d m itte d  th a t  
th e  Western F ro n t  was engaged upon and 
c a rry in g  o u t a w a rlik e  ope ra tion  b u t  denied 
th a t  the  Clan M atheson  was so engaged, o r 
th a t  th e  loss was in  consequence o f a w a rlik e  
opera tion . The va lue o f th e  vessel was agreed 
a t the  sum  o f 265,0001. S ub ject to  th e  op in ion  
o f th e  cou rt, th e  a rb itra to r  he ld  in  fa v o u r o f 
th e  c la im an ts  upon  the  g round  th a t  the re  was 
no negligence on the  p a r t  o f e ithe r vessel, and 
th a t  the  loss was a consequence o f w a rlike  
opera tions w ith in  th e  m eaning o f clause 19 o f 
th e  c h a rte r-p a rty  T .99. In  the  C ourt o f 
A ppea l i t  was he ld , a ff irm in g  the  decision o f 
W r ig h t,  J .,  b y  S c ru tton , L .J .  and Lawrence,
L .J .,  Greer, L .J .  d issenting, th a t  the  loss was 
n o t th e  consequence o f  a w a rlik e  opera tion .

The c la im an ts  appealed.

W . A . Jo w itt, K .C ., G. P . Langton, K .C .,
A . T . Janies, K .C ., and J .  M a c M illa n  fo r the  
appe llan ts .

S ir Thomas In s k ip ,  K .C . (A .-G .), W . N orm an  
Raeburn, K .C ., and Russell Davies  fo r  the  
Crown.

The House to o k  tim e  fo r consideration.

L o rd  Hailsham, L .C .— T h is  is an appeal 
fro m  an o rder o f the  C ourt o f A ppea l a ff irm in g  
the  decision o f  th e  K in g ’ s Bench D iv is io n

upon an aw ard  sta ted  in  th e  fo rm  o f a special 
case ; th e  question w h ich  arises fo r  de te rm ina 
t io n  is w hethe r upon th e  facts as found  b y  the  
a rb itra to r  th e  respondents are liab le  to  pa y  to  
the  appe llan ts a sum  o f 265,0001., representing 
the  va lue o f a steam ship know n  as the  Clan  
M atheson  a t  the  da te  o f he r loss in  M a y  1918. 
The appe llants were a t a ll m a te ria l dates the  
owners o f th e  Clan Matheson, w h ich  was 
requ is itioned  b y  le tte rs  dated th e  28 th  Sept. 
1917, upon the  te rm s o f a c h a rte r-p a rty  know n  
as “  T . 99.”

B y  clause 18 o f the  c h a rte r-p a rty  i t  was 
p rov ided  as fo llow s : “  The A d m ira lty  sha ll n o t 
be he ld liab le  i f  th e  steamer sha ll be los t, 
w recked . . . b y , o r in  consequence of,
co llis ion  . . .  o r an y  o th e r cause a ris ing  
as a sea r is k .”  Clause 19 o f the  charte r- 
p a r ty  p ro v id ed  : “  The risks o f w a r w h ich  are 
take n  b y  th e  A d m ira lty  are those risks w h ich  
w o u ld  be excluded fro m  an o rd in a ry  insurance 
p o lic y  o f m arine  insurance b y  the  fo llo w in g  
b u t  n o t m ore extensive clause :— ‘ W arran te d  
free o f cap ture , seizure, o r de ten tio n  and the 
consequences th e re o f . . . and also from
a ll consequence o f h o s tilit ie s  o r w a rlik e  opera
tions. . . . ’ ”

On th e  17 th  M ay  1918, w h ils t th e  Clan  
M atheson  was s t i l l  unde r re q u is itio n  upon the 
te rm s o f the  c h a rte r-p a rty  she sailed fro m  New 
Y o rk  in  convoy. She was bound fo r  Nantes 
and he r cargo consisted as to  84 per cent, 
o f  stores in tended fo r th e  c iv i l  com m is
sa ria t and as to  16 per cent, fo r  the  m il ita ry  
a u tho ritie s .

• The convoy sailed in  colum ns ; the  Clan  
M atheson  was th e  th ir d  ship in  the  second 
co lum n fro m  th e  p o r t  hand  ; the  regu la tion  
distance between each ship in  th e  same 
co lum n was 400yds. and th e  reg u la tion  d is
tance between th e  colum ns was 800yds. ; the  
corresponding ship in  the  p o r t co lum n was a 
vessel called the  Western F ro n t, w h ich  was under 
cha rte r to  th e  G overnm ent o f th e  U n ite d  
States o f  A m erica  and was bound fo r  S t. 
Nazaire  w ith  a cargo made up  e n tire ly  o f w a r 
supplies fo r  th a t  G o v e rn m e n t; S t. Nazaire  
was a w a r base.

On the  n ig h t o f the  22nd-23rd M ay 1918 
the  convoy was proceeding a t a speed o f from  
nine to  n ine -and -a-ha lf kno ts  ; the re  was a 
rough  sea ; th e  convoy was sa iling  w ith o u t 
lig h ts , b u t i t  was a m oo n lig h t n ig h t, v is ib il ity  
was good and every vessel in  th e  convoy cou ld 
easily be seen. A b o u t 1 a .m . th e  second officer 
o f th e  Clan Matheson, w ho was th e n  on w a tch , 
no ticed th a t  the sh ip  ahead o f h im  in  his 
co lum n was on his s ta rboard  bow . H e ordered 
the  qu a rte rm a ste r to  p o r t th e  he lm , b u t  found  
th a t  th e  ship d id  n o t respond. H e  repeated 
th e  order, and the n  w ent to  th e  he lm  and 
found  the  wheel ha rd  a -p o rt. H e suspected 
th a t  som eth ing in  th e  steering gear had suddenly 
g iven w ay, and he called the  cap ta in  and the 
ch ie f engineer. The engines were p u t  astern 
and a tte m p ts  were made to  a d ju s t the  steering 
gear, b u t m eanw hile the  Clan Matheson swung 
r ig h t  across the  bows o f th e  Western F ro n t,
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w hich s tru ck  her am idsh ips and ap p ro x im a te ly  
a t r ig h t  angles. The Clan Matheson  sank 
w ith in  tw o  hours and became a to ta l loss ; 
the  tim e  w h ich  elapsed between the  m om ent 
when the  second officer f irs t  no ticed  th a t  the  
Clan Matheson  was o u t o f he r course and the 
m om ent o f the  co llis ion  was estim ated b y  h im  
a t fro m  tw o -a n d -a -h a lf m inu tes to  fo u r m inutes, 
and th is  seems on the  da ta  g iven to  be an 
outside estim ate . I t  was a d m itte d  on the  
pleadings th a t  th e  Western F ro n t  was engaged 
uPon a w a rlik e  opera tion  ; i t  was contended 
before the  a rb itra to r  th a t  th e  Clan Matheson 
was also engaged upon  a w a rlik e  opera tion  ; 
the a rb itra to r  nega tived th is  con ten tion , and 
though  the  appe llan ts challenged th is  f in d in g  
,n  th e  co u rt below , a t y o u r Lo rdsh ips ’ b a r i t  
was conceded th a t  th e  f in d in g  was one o f 
fac t and th a t  the re  was m a te ria l to  sup po rt i t  
and th e  con ten tion  was abandoned. There 
was no express fin d in g  upon the  question  
w hether the re  was negligence in  th e  n a v ig a tio n  
o f the  Western F ro n t ; b u t in  th e  cou rts  be low  
counsel fo r  the  appe llan ts a d m itte d  th a t  
negligence on the  p a r t  o f those in  charge o f the  
Western F ro n t cou ld  n o t be suggested— th a t 

b° say, in  th e  language o f th e  learned judge, 
The Western F ro n t cou ld n o t avo id  s tr ik in g  

“be Clan Matheson as she d id  w hen th e  Clan  
Matheson swung o u t o f her course and across 
the bows o f th e  Western F ro n t.”  T he  a rb itra to r  
beld th a t  the re  was no negligence on th e  p a r t 
o f the  appe llan ts o r in  those in  charge o f the  
viaw  Matheson, and he found  “  th a t  im m e d ia te ly  
before th e  co llis ion  th e  steering gear o f the  
Clan Matheson b roke  dow n and fa ile d  to  operate, 
a/ ld th a t  b y  reason the re o f th e  said vessel 
f : |eered to  p o r t and across the  course o f the
Western F ro n t.”

So fa r  as appears, the re  was no suggestion 
a t the  tim e  o f the  accident th a t  th e  A d m ira lty  
was under any l ia b i l i t y  in  respect th e re o f ; b u t 
on the  l l t h  A ug . 1926, encouraged appa ren tly  

y  th e ir  reading o f ce rta in  decisions in  y o u r 
ordships’ House, th e  appe llan ts b y  th e ir  

oheitors w ro te  a le tte r  to  th e  respondents 
alleg ing th a t  a t th e  date o f th e  co llis ion  the  

an Matheson was upon a w a rlik e  opera tion, 
f n< th a t  the re  was the re fo re  a c la im  upon  those 

earing the  w a r r is k  insurance unde r the
cha rte r-pa rty .

,,bbe c la im  was re fe rred  to  th e  sole a rb itra t io n  
? M r. C laughton S co tt, fro m  whose aw ard  I  

ave ex trac te d  th e  find ings  o f  .fa c t to  w h ich  
, b &ve called y o u r Lo rdsh ips ’ a tte n tio n . The 
.?arned a rb itra to r  he ld  upon  these find ings 

a t the  loss o f th e  Clan M atheson was a con- 
cquence o f w a rlik e  opera tions w ith in  the  

anf'?n ‘nK o f clause 19 o f th e  ch a rte r-p a rty , 
liab l conseclu e n tly  th a t  th e  respondents were 
a e ! and he sta ted  his aw ard  in  th e  fo rm  o f 
bJ|P ecial  case. The  specia l case was argued 
o f +hS " ,r*Rbt , J ., and he reversed th e  decision 
arm i f  a rb itra to r .  F ro m  th a t  ju d g m e n t the  
anri i  antS appealed to  th e  C ourt o f  A ppea l, 
L  1 °r<a m ai o r i tY (S c ru tton , L .J .  and Lawrence 
th e ' ’,i reer’ L - L  d issenting) th a t  c o u rt uphe ld  

decision o f th e  judge  and dism issed the

appeal ; fro m  th is  decision the  present appeal 
is b ro ug h t.

In  o rder to  decide th e  question  ra ised in  th e  
appeal i t  is necessary to  re fe r to  ce rta in  
decisions w h ic h  have a lready  been g iven  in  
th is  House upon th e  co n s tru c tio n  to  be placed 
upon these tw o  clauses in  th e  c h a rte r-p a rty . 
I n  th e  case o f The P etersham ; B r ita in  
Steamship Company L im ite d  v . The K in g  (15 
Asp. M ar. L a w  Cas. 5 8 ; 123 L .  T . R ep. 
721 ; (1921) 1 A . C. 99) i t  was he ld  th a t  
sa ilin g  w ith o u t lig h ts  is n o t a w a r lik e  opera tion . 
In  th e  case o f The M a tia n a  ; Green v . B r it is h  
In d ia  Steam N aviga tion  Company L im ite d ; 
B rit is h  In d ia  Steam N av iga tion  Company 
L im ite d  v . L iverpoo l and London W ar R isks  
Insurance Association L im ite d  (15 Asp. M ar. 
L a w  Cas. 5 8 ; 123 L . T . R ep. 721 ; (1921)
1 A . C. 99), w h ic h  was heard and decided 
a t th e  same t im e , i t  was he ld  th a t  sa ilin g  
under convoy is n o t a w a rlik e  opera tion . 
In  th e  cases o f The A rdg an to ck ; A ttorney- 
General v . A rd  Coasters L im ite d  (15 Asp. 
M ar. L a w  Cas. 35 3 ; 125 L .  T . Rep. 5 4 8 ; 
(1921) 2 A . C. 141) and o f  The R ichard  
de L a rr in a g a ; L ive rpoo l and London W ar 
R isks Insurance Association L im ite d  v . M a rin e  
Underwriters o f Steamship R ichard  de La rrina ga  
(15 Asp. M ar. L a w  Cas. 3 5 3 ; 125 L .  T . 
Rep. 548 (1921) 2 A . C. 141) i t  was he ld  
th a t  i f  a w a rsh ip  c a rry in g  o u t her nava l 
du ties in  t im e  o f w a r comes in to  co llis ion  w ith  
a m erchan t vessel w ith o u t any negligence on 
th e  p a r t  o f those in  charge o f e ith e r th e  w arsh ip  
o r th e  m erchan t vessel, th e  re s u lta n t damage 
to  th e  m erchan t vessel is a consequence o f 
w a rlik e  opera tions. In  th e  case o f Common
wealth S h ipp ing  Representative v . P en insu la r 
and O rienta l B ranch S erv ice; The Geelong 
(16 A sp. M ar. L a w  Cas. 3 3 ; 128 L  T .
Rep. 546 ; (1923) A . C. 191) i t  was he ld  
th a t  a m erchan t vessel c a rry in g  w a r stores fro m  
one w a r base to  ano the r w a r base fo r  th e  B r it is h  
G overnm ent in  t im e  o f  w a r was engaged upon 
a w a r lik e  ope ra tion  and there fore  in  th e  same 
p o s it io n  as a w a r vessel. I n  th e  case o f The 
W arilda  ; Adelaide Steamship Company v . The 
K in g  (16 Asp. M ar. L a w  Cas. 178 ; 129 L . T . 
R ep. 161 ; (1923) A . C. 292) i t  was h e ld  th a t  
where a sh ip  engaged on a w a rlik e  opera tion  
comes in to  co llis io n  w ith  an o the r vessel, th e  
damage done to  th e  fo rm e r s h ip  is none th e  less 
a consequence o f a w a rlik e  opera tion  because 
those in  charge o f  th a t  vessel have been g u ilty  
o f negligence w h ic h  b rings abou t th e  co llis ion . 
There is in  a d d itio n  a decision o f  th e  C ourt o f 
A ppea l in  th e  case o f  The T re v a n io n ; Re 
H a in  Steamship Company L im ite d  (Owners o f 
the Steamship Trevanion) and The Board o f 
Trade  (17 Asp. M a r. L a w  Cas. 52 0 ; 139 L .  T . 
R ep. 566 ; (1928) 2 K .  B . 534), th a t  i f  a c o l

lis io n  occurs between a vessel engaged in  a w a r
lik e  ope ra tion  and a m erchan t vessel ow ing  to  
negligence in  th e  n a v ig a tio n  o f  b o th  vessels th e  
co llis io n  is none th e  less a consequence o f w a r
l ik e  opera tions w ith in  clause 19 o f  th e  cha rte r- 
p a rty . Y o u r  Lo rdsh ips  were in fo rm e d  th a t  th is  
la s t decision is under appeal to  y o u r L o rd s h ip s ’
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House ; i t  is n o t necessary to  express any 
o p in io n  as to  its  correctness in  o rder to  de te r
m ine  th e  present case, and I  do n o t propose to  
discuss i t  in  th is  ju d g m e n t.

Counsel fo r  th e  appe llan ts  contended th a t  
these a u th o ritie s  established th a t  a co llis ion  
between a vessel engaged in  a w a rlik e  opera tion  
and a m erchan t vessel is th e  consequence o f  a 
w a r lik e  opera tion  where n e ith e r vessel is to  
b lam e ; th a t  i t  is none th e  less a consequence 
o f  a w a r lik e  op e ra tion  i f  those in  charge o f th e  
w a rsh ip  are to  b lam e ; th a t  i f  th e  decision in  
The T revanion  be co rrec t i t  is none th e  less the  
consequence o f a w a r lik e  ope ra tion  i f  those in  
charge o f  b o th  vessels are to  b lam e ; and th e y  
asked y o u r Lo rdsh ips  to  say th a t  th e  tru e  
p r in c ip le  was th a t  wherever a co llis ion  occurred 
between a vessel engaged upon  a w a r lik e  
ope ra tion  and ano the r vessel, th e  damage 
re s u lt in g  fro m  th a t  co llis ion  was th e  conse
quence o f  a w a r lik e  opera tion  w ith in  the  
m eaning o f clause 19 o f th e  c h a rte r-p a rty . On 
th e  o th e r hand, th e  A tto rne y -G e ne ra l argued 
th a t  in  th e  cases c ite d  th e  w a rsh ip  was, as he 
expressed i t ,  th e  aggressor ; and he contended 
th a t  in  o rder to  de te rm ine  w h e the r th e  loss 
fe ll w ith in  clause 18 o r clause 19 o f th e  cha rte r- 
p a r ty ,  i t  was necessary to  decide w h e the r th e  
co llis io n  was due to  th e  a c tio n  o f th e  w a r vessel 
o r to  some o th e r cause.

I t  is a w e ll-se ttled  p r in c ip le  o f m arine  in su r
ance la w  th a t  causa p ro x im a  non remota spec- 
ta tu r ; and i t  was expressly de te rm ined  in  th e  
w e ll-kn ow n  case o f Ion ides  v . Universa l 
M a rin e  Insurance Company (1 M a r. L a w  
Cas. (O.S.) 35 3 ; 14 C. B . N . S. 259) th a t  
th is  m a x im  is app licab le  in  cases in  w h ich  
th e  question to  be decided is w he the r th e  
loss is due to  a m arine  r is k  o r to  a w a r 
r is k . There is no do ub t, the re fo re , th a t  i t  
m ust be app lied  in  th e  present case. B u t  in  
m y  op in ion  its  a p p lic a tio n  does n o t lead to  
th e  re su lt fo r  w h ic h  th e  appe llants contend. 
B y  th e  express te rm s  o f  clause 18 o f  th e  
ch a rte r-p a rty , th e  A d m ira lty  is n o t lia b le  i f  
th e  steam er be lo s t in  consequence o f a 
co llis io n  ; w h ile  clause 19 excludes fro m  these 
losses fo r  w h ic h  th e  A d m ira lty  is n o t liab le , 
co llis ions w h ic h  are th e  consequence o f  w a r
l ik e  opera tions. T h is  necessarily imposes upon 
th e  tr ib u n a l th e  d u ty  o f de te rm in in g  in  the  
case o f  loss b y  co llis io n  w h e the r o r n o t th a t  
co llis io n  is th e  consequence o f  a w a rlik e  
o p e ra tio n ; and I  have no d o u b t th a t  in  
d e te rm in in g  th is  question  th e  p ro x im a te  cause 
o f  th e  c o llis io n  is th e  one w h ic h  has to  be 
looked a t. B u t  th is  does n o t m ean th a t  you 
m ust exclude fro m  considera tion  eve ry th in g  
w h ic h  happened before th e  ac tu a l im p a c t to o k  
place ; th e  il lu s tra t io n s  g iven  b y  E rie , C.J. 
in  h is ju d g m e n t in  The Ion ides  case (sup.) 
are su ffic ien t to  estab lish th a t  p ro pos ition . In  
th e  present case th e  facts fou nd  b y  th e  a rb i
t r a to r  show th a t  th e  co llis io n  was due, and was 
due so le ly , to  th e  breakdow n o f th e  steering- 
gear o f th e  Clan Matheson. F ro m  th e  m om en t 
w hen th a t  b reakdow n occurred n o th in g  w h ich  
cou ld  be done b y  those in  charge o f  e ith e r

vessel cou ld  p re ven t th e  co llis ion , and in  m y  
o p in io n  in  la w  as w e ll as in  o rd in a ry  parlance, 
th e  co llis io n  was th e  consequence o f th a t  
breakdow n.

T he  conclusion w h ic h  I  have reached is 
supported  b y  th e  h ig h  a u th o r ity  o f L o rd  
Sum ner in  The W a rild a  case (sup.), to  w h ic h  
I  have a lready  re ferred. L o rd  Sum ner says 
(16 Asp. M ar. L a w  Cas., a t p. 182; 129 
L .  T . Rep., a t p. 165 ; (1923) A . C., a t p. 
30 5 ): “  W hen  damage is done b y  tw o  ships 
com ing in to  co llis ion , one be ing engaged in  a 
w a r lik e  opera tion , and th e  o th e r on an o rd in a ry  
com m erc ia l voyage, th e  co llis ion  is a r is k  
fa ll in g  on th e  m arine  p o lic y , unless i t  is taken  
o u t o f  i t  b y  be ing proved  to  be caused b y  
w a rlik e  opera tions, and th is  p ro o f fa ils , when 
i t  is  shown to  be caused b y  th e  a c tio n  o f the  
officer in  charge o f th e  com m erc ia l opera tion , 
a l l  the  m ore so i f  h is  a c tio n  is negligent and 
b la m e w o rth y  ; b u t I  th in k  th e  re su lt w ou ld  
be th e  same, i f  h is  a c tio n  was o n ly  an e rro r 
o f  ju d g m e n t o r w rong  b u t excusable in  w h a t is 
ca lled  th e  agony o f th e  m om ent, so long  as i t  
is h is  a c tio n  th a t  causes th e  co llis ion  e ffec tive ly  
and p ro x im a te ly , fo r  th e  sh ip  engaged in  the  
w a r lik e  opera tion  m ay p la y  a m in o r p a rt, since 
i t  takes tw o  to  m ake a c o llis io n .”  I t  was 
contended th a t  th is  passage was o n ly  an obiter 
d ictum  and th a t  i t  shou ld  be ove rru led  ; b u t in  
m y  op in io n  i t  is an essential p a r t  o f th e  reasoning 
upon w h ic h  th e  ju d g m e n t proceeds, and in  any 
event I  regard i t  as a co rrec t s ta tem en t o f th e  
law . I  agree w ith  th e  v ie w  take n  b y  W r ig h t,  J . 
in  h is  adm irab le  ju d g m e n t, and i t  fo llow s th a t  
I  am  unable to  accept th e  reasoning o f  Greer, 
L .J .  in  th e  C ourt o f  A ppea l. I t  seems to  me 
th a t  th e  learned L o rd  Jus tice  fa ils  to  g ive 
su ffic ien t w e ig h t to  th e  fa c t th a t  fro m  th e  
m om en t w hen th e  steering-gear broke down 
th e  co llis io n  was in e v ita b le , in  v ie w  o f 
th e  s itu a tio n  in  w h ic h  th e  Clan Matheson 
th e n  found  he rse lf in  re la t io n  to  th e  Western 
F ro n t.

I n  m y  o p in io n  th e  o rder appealed fro m  
is correct, and I  m ove y o u r Lo rdsh ips  
acco rd ing ly .

L o rd  B lanesburgh asks me to  say th a t  he 
concurs in  th is  ju dg m en t.

L o rd  Sumner.— I n  a c la im  fo r  in d e m n ity  
made in  th e  sh ipow ner’s nam e on c h a rte r-p a rty  
T .99, th e  c la im an ts  m ust show th a t  th e  loss 
was one (a) exc luded fro m  an o rd in a ry  m arine  
risks p o lic y  b y  th e  specified F.C.S. clause, and 
(b) caused in  th e  insurance sense o f  th a t  te rm  
b y  a p e r il,  w h ic h  in  th is  case is some w a rlik e  
opera tion . The Clan Matheson foundered a fte r  
be ing in  co llis io n  w ith  th e  Western F ron t. 
F ounde ring  and co llis io n  are pe rils  insured 
against under an o rd in a ry  m arine  p o lic y . 
Before th e  co llis ion  th e  Western F ro n t  and the  
Clan Matheson were sa ilin g  tog e the r in  convoy 
a t n ig h t, th e  Western F ro n t a d m itte d ly  being, 
b y  reason o f he r cargo and her em p loym ent, 
he rse lf engaged in  th e  w a r lik e  opera tion  o f 
proceeding w ith  m u n itio n s  o f  w a r fo r  th e  
G overnm en t o f  th e  U n ite d  States to  a w a r base
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in  France, w h ile , on th e  o th e r hand, th e  Clan  | 
Matheson in  he rse lf a d m itte d ly  was n o t so 
engaged, th o u g h  i t  was argued, som ewhat 
fa in t ly ,  th a t  she became so w hen she sailed in  
convoy. Y o u r Lo rdsh ips  have a lready decided 
th e  c o n tra ry  o f  th is  la s t con ten tio n , and any 
discussion o f i t  is  m ere ly  academ ic and in  legal 
Proceedings irre le v a n t. The appe llan ts ’ case, 
there fore , is  th a t  th e  Clan M atlieson  was los t 
because th e  Western F ro n t, in  th e  course o f her 
w a rlik e  opera tion , c u t her dow n am idsh ips in  
co llis ion . On th is  i t  is  necessary to  exam ine 
th e  facts set o u t and th e  conclusions a rr iv e d  a t 
in  th e  aw ard, w h ic h  is s ta ted  in  th e  fo rm  o f  a 
specia l case fo r  th e  o p in io n  o f  th e  cou rt.

B o th  these vessels were large. The  Clan  
Matheson's le n g th  was 40 5 ft. and th a t  o f th e  
Western F ro n t  m ust have been considerable also, 
fn  th e  prescribed o rder o f th e  convoy  th e  
Western F ro n t was on th e  Clan M atheson's p o r t  
hand and was in  lin e  w ith  h e r d is ta n t 800yds., 
w h ile  in  each case th e  distance fro m  th e  ships 
ahead and aste rn  was 400yds. T he  speed 
n f th e  convoy genera lly  was 9 to  9J kno ts . 
T he  Clan M atheson's s teering  gear fo r tu i
tou s ly  w e n t w rong  and  she to o k  and k e p t a 
“ x ed sheer to  p o r t.  B y  estim a te  tw o-and-a- 
h a lf to  fo u r m inu tes  passed fro m  th e  t im e  
w hen th is  sheer was f irs t  no tice d  to  th e  actua l 
^o llis io n . As th e  Clan Matheson  g o t across th e  
Western F ron t's  bows and th e  angle o f im p a c t 
was abou t a r ig h t  angle, e ith e r th e  Western 
F ro n t was a b a ft o r  th e  Clan Matheson was 
ahead o f he r due s ta tio n , o r b o th , a t th e  
com m encem ent o f and d u rin g  th e  sheer, b u t 
its  d u ra tio n  can o n ly  be estim a ted  genera lly , fo r  
th e  exact positions o f th e  ships are n o t know n , 
th e  aw ard finds th a t,  w hen th e  breakdow n o f 
the  Clan M atheson's s teering  gear had  been 
discovered, he r engines were p u t  aste rn  and th e  
ap p ro p ria te  signals were m ade. I t  does n o t 
hn d  w he the r th e  Western F ro n t  used, o r cou ld  
have used, e ith e r her engines o r her he lm  to  
^ rre s t o r m o d ify  th e  consequences o f th e  Clan  
Matheson's sheer, b u t  th e  appe llan ts ’ counsel 
d isc la im ed an y  charge o f  negligence in  th e  

estern F ron t's  na v ig a tio n , ju s t  as th e  aw ard 
Y *e^f exonerated those in  charge o f th e  Clan  
Matheson. There was a m oon and th e  sea was 
rough w ith  considerable swell, b u t  a l l th e  same 
v is ib i l i ty  is  said to  have been good. I n  these 
circum stances i t  is n o t to  be expected th a t  th e  
change o f th e  Clan M atheson's  course w o u ld  be 
apparent to  those on th e  Western F ro n t  t i l l  
a fte r, and p ro b a b ly  s u b s ta n tia lly  a fte r, th e  
fo m e n t  a t w h ic h  i t  was v is ib le  to  he r ow n 
officers, and, in  v ie w  o f th e  shortness o f  th e  

' r[!e .between th e  change o f  course and th e  
co llis io n  and th e  d iff ic u lt ie s  in  th e  w a y  o f any 
ffiancEuvring o f th e  Western F ro n t ow ing  to  th e  
P - v im i t y  o f o th e r vessels, I  t h in k  th a t  th e  effect 

these fac ts  and o f th e  absence o f  an y  charge o f 
eghgent n a v ig a tio n  is lo g ic a lly  th a t  in  the  
ircum stances n o th in g  cou ld  have been done 
°  J jv e rt th e  co llis ion .

th e  aw ard concludes th a t  th e  p ro x im a te  
"Ruse o f th e  fou nde ring  o f  th e  Clan Matheson  
Hs ^ e  im p a c t o f  th e  Western F ro n t  and n o t

her ow n sheer, b u t  th is  conclusion th e  a rb itra to r  
subm its  to  th e  c o u rt. I t  appears to  me th a t  
on  th e  fac ts  fou nd  th e  c o llis io n  had become 
in e v ita b le  fo r  a m a te ria l, i f  n o t a measurable, 
t im e  before th e  im p a c t occurred, and, i f  so, th e  
character o f th e  o th e r vessel, as w e ll as th e  
d ire c tio n  o f her course and o f th e  b low , fa i l  to  
become m a te ria l. T he  Clan M atheson had 
become ir re tr ie v a b ly  a loss b y  a m arine  p e r il 
before th e  co llis ion  happened, and th e  character 
o f th e  ob je c t w ith  w h ic h  she co llid ed  was a pure 
in c id e n t. I f  i t  had n o t been th e  Western F ro n t  
i t  w o u ld  have been some o th e r sh ip .

There are m any cases in  th e  books in  w h ic h  a 
sh ip  o r cargo, th o u g h  s t i l l  p h y s ic a lly  u n 
touched, is h e ld  to  have been so affected b y  a 
p e r il as to  be lo s t b y  i t ,  th o u g h  disappearance 
o r d isso lu tion  o n ly  come a t a sub s tan tia l 
in te rv a l a fte rw ards. T h is  p e ril, ha v in g  “  be
gun to  opera te ,”  and th e re  be ing no escape, is 
he ld  th e n  to  be th e  p ro x im a te  cause. Such is 
E rie , C .J.’s il lu s tra t io n  in  Ion ides  v . Universal 
M a rin e  Insurance Company (sup., a t p. 286) 
o f  a sh ip  w h ic h  gets em bayed on a lee shore 
w h ile  f ly in g  fro m  captors and so is w recked, th e  
loss here be ing b y  cap tu re  o r a s im ila r  conse
quence o f h o s tilit ie s . P ro b a b ly  th is  is th e  
best il lu s tra t io n  to  be found, b u t reference 
m ay  also be made to  Bondrett v . Hentigg  
( H o lt ’s N is i P riu s  149) and H a hn  v . Corbett (2 
B in g . 205).

A t  f irs t  s ig h t the re  m ay  seem to  be som eth ing  
pa radox ica l in  saying th a t  a sh ip  is lo s t w hen 
she is s t i l l  a floa t and, a p a rt fro m  th e  ja m m in g  
o f  th e  steering  gear, is  s t i l l  u n in ju re d , b u t i t  is 
n o t il lo g ic a l. I n  th e  great m a jo r ity  o f cases 
th e  question  m a y  be o f no m om ent, since th e  
o rd in a ry  p o lic y  covers so m an y  pe rils , b u t 
whenever i t  is necessary to  consider w h e the r a 
l im ite d  insurance applies o r n o t, fo r  exam ple a 
t im e  p o lic y  o r a p o lic y  against th e  risks  ex
c luded b y  th e  F .C . &  S. clause, i t  becomes 
necessary also to  in q u ire  in  w h a t e x a c tly  th e  
loss consists and w hen i t  happens, and in  such 
cases i t  canno t be p red ica ted  o f th e  sub ject- 
m a tte r  insured  th a t  no  loss has happened to  i t ,  
w hen i t  has been so affected b y  pe rils  insured 
against th a t  n o th in g  can save i t  fro m  u lt im a te  
de s truc tion . T he  elem ent o f  u n c e rta in ty  as 
to  th e  e ffect o f subsequent events m ay  go to  th e  
measure o f th e  loss o r to  th e  necessity o f g iv in g  
no tice  o f abandonm ent, b u t i t  canno t p reven t 
an opera tive  p e ril, w h ic h  has a lready take n  
charge o f th e  sh ip , fro m  be ing its  cause o f 
loss w hen its  com ple te  op e ra tion  canno t be 
arrested.

T he  appe llan ts ’ a rgum en t to o k  up th e  
in c ide n ts  o f th is  casua lty  in  th e  reverse order. 
T h e y  fou nd  a s in k in g  o f th e  Clan Matheson in  
consequence o f a co llis ion , in  w h ich , ha v in g  
fa lle n  a th w a rt th e  course o f th e  Western F ron t, 
she was c u t in to  by. th a t  vessel’s bows, as she 
proceeded on he r course pu rsu ing  the^ w a r lik e  
op e ra tion  in  w h ic h  she was engaged. “  H e re ,”  
said th e y , “  is  th e  cause o f  th e  loss, and th e  ru le  
o f p ro x im a te  cause fo rb ids  an y  a n te r io r  research 
fo r  a rem o te r cause o r c o n d itio n .”  T he  
v a l id i ty  o f th is  a rgum ent depends e n tire ly  on
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i ts  be ing estab lished th a t  th e  im p a c t o f  th e  
Western F ro n t  was th e  p ro x im a te  cause o f  the  
loss, th a t  th e  co llis io n  w h ic h  thus  to o k  place 
w o u ld  have been excluded fro m  an o rd in a ry  
m a rine  p o lic y  b y  th e  pe rils  specified in  clause 
19, and  th a t  th e  advance o f  th e  Western F ro n t 
th ro u g h  th e  w a te r was, in  th e  circum stances, 
in  its e lf  a w a r lik e  opera tion . F o r th is  purpose 
th e  facts m ust be looked a t. W hen  an assured 
is covered e q u a lly  b y  tw o  po lic ies he m ay  be 
e n t it le d  to  recover against w h ichever p o lic y  
he chooses to  re ly  on, b u t i f  he is covered in  one 
event o n ly  b y  one and b y  an o the r o n ly  in  
a n o th e r event he has n o t a free choice to  elect 
w h a t p e r il he w i l l  declare to  w in  on b u t m ust be 
governed b y  th e  facts o f  th e  casua lty . I f  th e  tru e  
v ie w  o f  th e  facts is th a t  th e  Clan Matheson  was 
a lre a d y  a lo s t sh ip  before the  im p a c t occurred, 
th e  subsequent events o n ly  de te rm ine  th e  mode 
and  measure o f  a loss, a lrea dy  caused a liunde , 
O n th e  facts, W r ig h t,  J . and, as I  read th e ir  
ju d g m e n t, th e  m a jo r ity  o f  th e  C ourt o f  A ppea l, 
considered th a t  th is  was so, and I  agree w ith  
th e m . I f  so, th e  above a rgum en t fa ils  in  
lim in e , and th e  Western F ro n t  was n o t th e  cause 
o f  th is  loss. I  fo rbear to  c r it ic is e  th e  o th e r 
elem ents in v o lv e d  in  th a t  a rgum ent. H os
t i l i t ie s  o n ly  te rm in a te d  a l i t t le  over te n  years 
ago, no r were w a r lik e  opera tions necessarily 
b ro u g h t to  an end even b y  th e  A rm is tic e , and 
in  th e  de libe ra te  gesta tion  o f  G overnm ent la w . 
su its  we do n o t kn o w  w h a t fu r th e r  appeals 
m ay  y e t a w a it decision o r w h a t argum ents 
founded on th e  “  w a r lik e  opera tions ”  cases 
a n d  Reischer v . B orw ick  (7 A sp. M ar. L a w  
Cas. 493 ; 71 L .  T . R ep. 238 ; (1894) 2 Q. B . 
548) m ay  need cons idera tion  in  th e  course o f 
th e m . A cco rd in g ly , I  w i l l  o n ly  ven tu re  to  add 
th is .  In  a rg u ing  questions o f  p ro x im a te  cause 
in  m a rine  insurance, th e  te m p ta tio n  is always 
s tro n g  to  reso rt to  a m in u te  analysis o f  th e  
c ircum stances o f a casua lty , in  o rder to  place 
th e  cause as p ro x im a te ly  to  th e  conclusion o f 
th e m  as possible. I t  is a n a tu ra l w ay , in  w h ic h  
to  a p p ly  th e  ru le  as i t  is  la id  dow n in  th e  books.
I  th in k ,  however, th a t  L o rd  B acon ’s w a rn in g  
aga inst in q u iry  in to  th e  causes o f  causes applies 
e q u a lly  fo rc ib ly  to  a m icroscopic analysis o f  th e  
in c id e n ts  o f  a casu a lty  as a means o f  d iscovering  
th e  p ro x im a te  cause. H is  phrase appears to  me 
to  a p p ly  e q u a lly  to  an in f in ite ly  in tens ive  
analysis as to  an in f in ite  h is to r ic a l re trospect.

I  t h in k  th a t  th e  appeal fa ils .

L o rd  Warrington.— On th e  n ig h t o f  th e  
2 2 nd -23 rd  M ay  1918, in  m id -A tla n tic ,  th e  
C lan Matheson, a sh ip  be long ing  to  th e  
ap pe llan ts , was sunk as th e  re su lt o f  a co llis ion  
w ith  a sh ip  ca lled  th e  Western F ro n t, in  cha rte r 
to  th e  A m e rica n  G overnm ent, m anned b y  
na va l ra tin gs  and c a rry in g  w a r stores to  Nantes, 
th e  A m e rica n  base in  France.

T he  Clan Matheson  was in  c h a rte r to  th e  
B r it is h  G overnm en t under th e  w e ll-kn ow n  pro  
fo rm a  c h a rte r T .99, unde r w h ic h  th e  G overn
m e n t ta ke  th e  risks  o f  war, in c lu d in g  p a r t ic u 
la r ly  a l l  consequences o f  h o s tilit ie s  o r w a rlik e  
opera tions.

T he  appe llan ts  contend th a t  th e  s in k ing  o f  
th e  Clan Matheson  was a consequence o f  
w a r lik e  opera tions, and th a t  acco rd ing ly  the  
G overnm ent, now  represented b y  th e  respon
dents, th e  B oa rd  o f  T rade, is lia b le  fo r  he r loss. 
The respondents, on  th e  o th e r hand, ins is t 
th a t  th e  s in k in g  was an o rd in a ry  p e ril o f  th e  
seas fo r  w h ic h  th e y  are n o t liab le .

The question  was re fe rred  to  th e  la te  M r. 
C laughton S co tt as sole a rb itra to r ,  and on th e  
28 th  M arch  1928 he made h is  aw ard in  th e  fo rm  
o f  a special case. H e  fou nd  as facts and he ld  
in  so fa r  as th e y  were questions o f la w  :

(1) T h a t th e  Clan Matheson  was n o t a t a n y  
m a te ria l t im e  engaged upon  o r c a rry in g  o u t a 
w a r lik e  opera tion .

(2) T h a t the re  was no negligence on th e  p a r t 
o f  th e  appe llan ts  o r an y  o f  those in  charge o f  
th e  Clan Matheson.

(3) T h a t im m e d ia te ly  before th e  co llis ion  th e  
stee ring  gear o f  th e  Clan M atheson b roke down 
and fa ile d  to  operate and th a t  b y  reason th e re o f 
th e  said vessel sheered to  p o r t  and across th e  
course o f  th e  W estern  F ro n t.

(4) T h a t th e  s in k in g  o f  th e  Clan M atheson 
was p ro x im a te ly  caused b y  th e  im p a c t o f  th e  
W estern  F ro n t m ov in g  in  th e  course o f  a w a r
lik e  ope ra tion  w h ic h  she was th e n  c a rry in g  o u t.

(5) T h a t th e  sheering o f  th e  Clan Matheson 
to  p o r t  was n o t th e  rea l o r  p ro x im a te  cause o f 
he r loss w ith in  th e  m eaning o f th e  ch a rte r- 
p a r ty .

(6) T h a t th e  s in k in g  o f  th e  Clan M atheson  
was a consequence o f  w a r lik e  operations w ith in  
th e  m eaning o f  th e  ch a rte r-p a rty , and he  
acco rd ing ly  he ld , sub ject to  th e  o p in ion  o f th e  
c o u rt upon  th e  question  o f  la w  su b m itte d  b y  
h im , th a t  th e  s in k in g  o f  th e  Clan Matheson 
was a consequence o f  w a r lik e  operations w ith in  
th e  m eaning o f  th e  c h a rte r-p a rty , and th a t  the  
respondents were lia b le  to  pa y  to  th e  appe llan ts 
th e  va lue o f  th e  sh ip  a t th e  t im e  o f  th e  accident 
v iz ., 265,000b

T he special case was heard b y  W r ig h t,  J . on 
th e  9 th  and 14 th  M ay  1928, w ho, in  a ve ry  
care fu l and e laborate ju d g m e n t, he ld  th a t  th e  
loss o f  th e  Clan Matheson was n o t a consequence 
o f w a r lik e  opera tions, and th a t  acco rd ing ly  th e  
respondents were n o t liab le .

O n appeal to  th e  C ourt o f  A ppea l th a t  c o u rt, 
on th e  19 th  J u ly  1928, b y  a m a jo r ity  (S c ru tton  
and Lawrence, L .J J .  ; Greer, L .J .  d issen ting), 
a ffirm ed  th e  ju d g m e n t o f  W r ig h t,  J . and 
dism issed th e  appeal. Hence th e  present 
appeal.

I t  is  unnecessary to  s ta te  th e  facts in  d e ta il.
I t  is enough to  say th a t  th e  ships were sa iling  
in  convoy under escort o f  ships o f  w a r and 
w ith o u t lig h ts , b u t  i t  is n o t contended, and in  
fa c t cou ld  n o t on th e  a u th o ritie s  be successfully 
contended th a t  th a t  in  its e lf  was a w a rlik e  
opera tion  : (B r ita in  Steamship Company L im ite d
v . The K in g  (sup.), and Green v . B rit is h  In d ia  
Steam N aviga tion  Company L im ite d , B r it is h  
In d ia  Steam N aviga tion  Company L im ite d  v .  
L iverpoo l and London l i  a r  R isks Insurance  
Association L im ite d  (sup.).
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I t  is a d m itte d  on b o th  sides th a t  th e  Western 
F ron t was and th e  Clan Matheson  was n o t 
engaged in  a w a r lik e  opera tion .

I t  is also in  m y  o p in io n  clear th a t  fro m  th e  
m om ent th e  breakdow n o f th e  steering  gear 
occurred— a m a tte r  o f  fro m  tw o -a n d -a -h a lf to  
to u r m inu tes— before th e  co llis ion , th e  co llis ion  
was in e v ita b le .

The question  th e n  is : W h a t was th e  rea l o r 
P rox im a te  cause o f  th e  loss ? W as i t  th e  
im p a c t o f  th e  Western F ro n t aga inst th e  side o f 
t j | e Clan Matheson, and th a t  alone, o r was i t  
the  breakdow n o f  th e  steering  gear o f th e  
Clan Matheson rende ring  th e  co llis ion  in e v it 
able ?

In  Ion ides  v . U niversa l M a rin e  Insurance  
Company (sup.) th e  m a in  question  was w he the r 
the  hostile  ac t o f  th e  confederate au th o ritie s  
d u rin g  th e  c iv i l  w a r in  A m erica  in  e x tin gu ish ing  
a lig h t  on Cape H a tte ra s  was th e  p ro x im a te  
cause o f th e  s trand in g  o f  a sh ip  o r w he the r the  
ta c t th a t  th e  m aster was o u t o f h is  reckon ing  
was such p ro x im a te  cause, and i t  was he ld  
th a t th e  la t te r  was th e  p ro x im a te  cause, 
a lthough , i f  th e  l ig h t  had n o t been extingu ished, 
the  s trand in g  w o u ld  p ro b a b ly  n o t have hap
pened. In  g iv in g  ju d g m e n t, E rie , C.J. gives 
some il lu s tra t io n s  on p . 286 w h ic h  are o f va lue 
ln  th e  present case. A  sh ip  d r ive n  b y  an 
a tte m p t a t cap tu re  in to  an in hosp itab le  ba y  
Tv,^ the re  d r iv e n  ashore b y  th e  w in d  and los t, 
th e  a tte m p t a t cap tu re  w o u ld  be th e  rea l and 
P roxim ate  cause, th o u g h  th e  loss w o u ld  n o t 

ave happened b u t fo r  th e  v io lence o f th e  w in d . 
n  th e  converse case th e  sh ip  succeeds in  

g e ttin g  o u t o f th e  bay, b u t encounters a gale 
w h ich  she w o u ld  n o t have encountered b u t  fo r  

he de lay and is lo s t. Here th e  p ro x im a te  
cause is th e  gale, tho ugh  b u t  fo r  the  
a tte m p t a t cap ture  i t  m ig h t n o t have been
encountered.

So here th e  co llis io n  in  a sense occurred, 
inasm uch as i t  became th e n  in ev ita b le , as soon 

s th e  steering  gear o f  th e  Clan Matheson broke 
°w n , and I  t h in k  th is  m is fo rtun e  should be 
egarded as th e  rea l and p ro x im a te  cause o f  th e  
css, tho ugh  th e  loss w o u ld  n o t have occurred 

i ad n o t th e  Weslern F ro n t been in  th e  p o s itio n  
n w h ich  she in  fa c t was. I  desire to  express 

agreem ent w ith  and to  adop t th e  rem arks o f 
Snm ncr in  Adelaide Steamship Company

To« t K in g  ( 1 6  A sp - M a r- L a w  Cas- 1 7 8 ;
900 L ’ T ’ R eP- 161> a t p- 165 ; (1923) A . C.
“ m a t p ' 305)> th e  case o f  The W a r ild a :
i r t  Cn .damage is done b y  tw o  ships com ing 

0 C!<>b is ion , one be ing engaged in  a w a rlik e  
Peration, and th e  o th e r on an o rd in a ry
« « a l  voyage, th e  co llis ion  is a r is k  

ourU1̂ f on th e  m arine  p o lic y , unless i t  is taken  
w  i t  b y  be ing p roved  to  be caused b y  
i t  i ,e °P eration s , and th is  p ro o f fa ils , when 
o j,|s s ;°w n  to  be caused b y  th e  a c tio n  o f th e  
j n '<er in  charge o f  th e  com m erc ia l ope ra tion .”  

,riy. op in io n  these rem arks a p p ly  e q ua lly  
t j,  f  6. 1*  is p roved , as I  th in k  i t  is in  th is  case, 
shm t 6 c° i i i si ° n  was caused b y  th e  fa ilu re  o f the  
re - i ' °  °Tbey.th e  w i l l  o f  the  officer. F o r these 

sons I  th in k  th a t  I  am ju s tifie d  in  com ing

[H.L.

to  th e  conclusion th a t  th e  ju dg m en ts  o f 
W r ig h t,  J . and S c ru tto n  and Lawrence, L .J J .  
are co rre c t, and  th a t  th is  appeal fa ils  and 
ou gh t to  be dism issed, w ith  costs.

L o rd  Buckmaster concurred.

A pp ea l dismissed.

S o lic ito rs  fo r  th e  appe llan ts, Ince , Colt, Ince, 
and Roscoe.

S o lic ito r  fo r  th e  respondents : S olic ito r to the 
B oard o f Trade.

A p r i l  16, 18, and June  14, 1929.

(Before Lo rds  Hailsham, Dunedin, Sumner, 
Buckmaster, and Atkin.)

Phcenix Insurance Company of Hartford
AND ANOTHER V. De MONCHY AND OTHERS, (a)

O N  A P P E A L  FR O M  T H E  C O U RT OF A P P E A L  IN  
E N G L A N D .

Insurance  —  Shipm ent o f turpentine  —  Loss 
caused by leakage —  A m erican  certificate o f 
insurance— L im ita t io n  o f tim e fo r  recovery o f 
c la im — M ean ing  o f leakage.

The p la in t if fs  were interested in  a certificate o f 
insurance which was issued under two polic ies  
o f m arine  insurance subscribed by the de
fendants in  respect o f  100 barrels o f pure gum  
turpentine shipped fro m  F lo r id a  to Rotterdam. 
The polic ies provided fo r  paym ent fo r  “  leakages 
f ro m  any cause in  excess o f  1 pe r cent, on each 
invoice.”  I t  was the practice o f the trade, at 
the po rt o f shipm ent, to gauge the barrels o f 
turpentine and to express the resu lt in  gallons, 
and at the p o rt o f discharge to weigh i t  and to 
express the result in  kilogram s w ith  an a llow 
ance fo r  reduction on account o f the va ry ing  
temperature conditions o f  3.25 kilogram s to 
the ga llon. The polic ies also contained a 
s tipu la tion  p ro v id in g  that no s u it or action  
fo r  the recovery o f any c la im  should be m a in 
tainable in  any court unless such s u it or 
action be commenced w ith in  one year fro m  
the happening o f the loss out o f which the 
c la im  arose, but that lim ita t io n  clause d id  
not occur in  the certificate. When the vessel 
was discharged a shortage in  respect o f the 
gallons o f turpentine shipped was ascertained 
to have taken place. The defendants having  
refused to pa y  upon the ground that there was 
no sufficient evidence o f the loss and that the 
c la im  was not ins titu ted  w ith in  the year, the 
present c la im  was brought by the p la in t if fs  on 
the certificate.

H e ld, (1) that the lim ita t io n  clause was not one 
which bound the certificate holder. The rights  
o f the o r ig in a l p o licy  holder, which were con
veyed to the certificate holder, comprised the 
rights given by the p o licy  qua lified  by a ll the 
conditions and warranties which affected the 
nature and extent o f the insurance granted,

(a) Reported by E d w a iid  J . M . Ch a p l in , Esq., B arris te r-a t- 
Law
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but d id  not impose an ob ligation affecting on ly  
a lim ita t io n  o f tim e w ith in  which the rights  
so given were to be enforced; (2) that an
actual phys ica l loss had been proved based 
upon the calculations, and there was no,ground  
fo r  im p u tin g  that loss to any cause other than  
leakages.

D ecision o f the Court o f A pp ea l affirmed.

Appeal fro m  an o rder o f the  C ourt o f A ppea l 
(S c ru tto n , Sankey and Russell, L .J J .)  da ted 
th e  5 th  M arch  1928, a ff irm in g  a ju d g m e n t o f 
M a cK in n o n , J . B y  a c o n tra c t no te  da ted  th e  
2 7 th  J u ly  1923 th e  respondents, w ho had  fo r  
m an y  years been established in  R o tte rd a m  as 
dealers in  tu rp e n tin e  and o th e r p roducts , 
b o u g h t fro m  th e  C o lum bia N a v a l Stores Com 
p a n y  o f Savannah 100 barre ls o f pure  gum  
tu rp e n tin e  fo r  sh ipm en t fro m  Jacksonv ille , 
F lo r id a , to  R o tte rd a m . T h e y  had  insured the  
tu rp e n tin e  w ith  th e  appe llan ts, tw o  insurance 
com panies, fo r  th e  voyage. B y  th e  ce rtifica te  
o f insurance da ted  th e  27 th  A ug . 1923, w h ich  
was issued un de r th e  tw o  m arine  insurance 
polic ies, th e  respondents were insured b y  each 
o f  th e  appe llan ts respective ly  fo r  50 per cent, 
o f  14,925 flo rins  against th e  o rd in a ry  m arine  
pe rils  and against leakage b y  th e  fo llo w in g  
clause : “ T o  p a y  leakage fro m  an y  cause in  
excess o f 1 per cent, on each invo ice , conversion 
o f k ilog ram s in to  th e  A m erican  ga llon  sha ll be 
m ade on th e  basis o f 3.25 k ilog ram s to  the  
ga llo n .”  A f te r  rece iv ing  th e  tu rp e n tin e  on 
boa rd  th e  Cape Town M a ru  le f t  Jacksonv ille  
on  th e  2 5 th  A ug . 1923. H e a v y  w eathe r was 
experienced on th e  voyage, and w hen the  
vessel was discharged a t R o tte rd a m  a loss 
w ith in  th e  te rm s  o f th e  leakage clause was 
ascerta ined o f 206.75 k ilog ram s o u t o f a 
to ta l o f  16,597.75 k ilog ram s, to  recover w h ich  
th e  present ac tio n  had been b ro u g h t. The 
appe llan ts  contended th a t  th e  loss, i f  any, 
was due to  th e  in he ren t v ice o f th e  barre ls  o f 
tu rp e n tin e  in  th a t  th e  same, be ing a v o la tile  
o il,  v o la tilis e d  o r a lte rn a tiv e ly  con trac ted  
w ith o u t an y  in ju r y  to  the  barre ls , and th a t  
“  leakage ”  w ith in  th e  m eaning o f th e  clause 
m eant a phys ica l loss in  t ra n s it  b y  an escape 
o f  the  liq u id . T hey  fu r th e r  contended th a t  
th e  polic ies o f insurance, w h ich  fo rm ed p a r t  
o f  th e  co n tra c t sued on, con ta ined  a clause 
th a t  th e  appe llan ts  were n o t to  be liab le  
unless th e  ac tio n  was b ro u g h t w ith in  one year 
fro m  th e  happen ing o f th e  alleged loss, and 
th e  ac tio n  was n o t so b ro u g h t. The ce rtifica te  
con ta ined  no reference to  th e  lim ita t io n  clause. 
M ack inn on , J . he ld  th a t  th e  respondents were 
e n tit le d  to  recover on th e  grounds (1) th a t  
leakage in  th e  ce rtifica te  m eant an y  loss o f 
w e ig h t o r b u lk  d u rin g  th e  course o f th e  voyage, 
w h icheve r measure be take n  ; (2) th a t  th e
loss was p roved  b y  cred ib le  evidence o f the  
k in d  con tem pla ted  b y  th e  ce rtifica te  ; and
(3) th a t  th e  appe llan ts  had fa ile d  to  m ake o u t 
th a t  th e  ce rtifica te  in co rp o ra ted  th e  l im ita t io n  
clause fro m  th e  p o lic y . T he  C ourt o f A ppea l 
a ffirm ed th e  learned ju dg e ’s ju d g m e n t. The 
defendants appealed.

W . A . J o w itt, K .C . and V an  den Berg  fo r  th e  
appe llants.

S. L .  Porter, K .C . and W . Lennox M c N a ir  
fo r  th e  respondents.

The House to o k  t im e  fo r  considera tion .

L o rd  Buckmaster.—I have had  th e  oppo r
tu n i t y  o f  read ing th e  ju d g m e n t o f m y  noble 
fr ie n d  L o rd  D une d in  w h ich  he has co m m itte d  
to  w r it in g  and w ith  i t  I  agree.

L o rd  Dunedin.— On the  27 th  J u ly  1923, th e  
agents in  R o tte rd a m  fo r  an  A m erican  com pany, 
the  C o lum b ia  N a v a l Stores C om pany, sold b y  
cable a u th o r ity  to  Messrs. De M onchy, th e  
respondents in  th is  appeal, 100 barre ls o f 
s p ir its  o f tu rp e n tin e  a t a ce rta in  price . The 
c o n tra c t was a c .i.f. c o n tra c t ; i t  need n o t 
be quo ted  in  fu ll .  I t  con ta ined  (in te r a lia )  
the  fo llo w in g  clauses : unde r the  head ing 
“  R e du c tion  o f fre ig h t ”  i t  p ro v id ed  fo r  the  
ra te  o f exchange between pounds s te rlin g , 
do lla rs , g ilders, and re ichsm arks, and the n  
fo llow s “  R e d u c tio n  o f w e ig h t,”  A m erican  
n e t w e ig h t to  be reduced b y  1 ga llon  =  3.25 
k ilos . I t  also con ta ined  th e  fo llo w in g  clause :—

“  Insurance docum ents to  inc lude  r is k  o f 
leakage in  excess o f 1 per cent, upon th e  basis 
o f the  above red u c tio n  o f w e ig h t.”

The tu rp e n tin e  was shipped on th e  25 th  A ug . 
1923, a t Jacksonv ille , F lo r id a , on board  th e  
Cape 'Town M a ru .  The ship rem ained on the  
F lo r id a  coast t i l l  th e  19 th  Sept. I t  the n  le ft  
fo r  Lo nd on , encountering  some heavy w eather 
on the  passage. I t  le f t  L o nd on  on th e  9 th  O ct. 
and w e n t to  R o tte rd a m , where i t  d ischarged 
th e  tu rp e n tin e  on th e  22nd and 23rd  O ct. A n  
invo ice  and  b i l l  o f  la d in g  were sent to  the  
respondents in  o rd in a ry  fo rm . There was also 
sent to  the m  a docum ent e n tit le d  ce rtifica te  
o f insurance. Cases were c ite d  b y  learned 
counsel w h ic h  show th a t  i t  has been m ore th a n  
once decided in  th e  cou rts  o f th is  c o u n try  th a t  
such a ce rtifica te  o f insurance is n o t a good 
tender o f  an insurance p o lic y  under a c .i.f. 
con tra c t. N o  question, however, as to  th a t  
was ra ised b y  th e  respondents. T h e y  were 
con ten t to  h o ld  th a t  th e  docum ent as i t  stands 
was a good fu lf ilm e n t o f th e  insurance p a r t  o f  
th e ir  c .i.f. con tra c t. I  sha ll s h o r tly  re v e rt to  
the  docum ent, on th e  co n s tru c tio n  o f w h ich  
th e  present case depends, b u t  in  th e  m eantim e 
I  con tinue  the  n a rra tiv e  o f facts.

The barre ls o f tu rp e n tin e  on be ing discharged 
had th e ir  con tents weighed, in  th e  o rd in a ry  
m anner in  w h ich  such w e igh ing  is conducted, 
a t R o tte rd a m  b y  a sworn weigher. H e  fou nd  
th e  w e ig h t o f th e  tu rp e n tin e  to  be 16,225 k ilos . 
N o w  th e  in ta k e  q u a n tity  had  been gauged a t 
Jacksonv ille  as 5,107 gallons. C onve rting  
th is  a t th e  conversion figu re  o f 1 ga llo n  =  3.25 
k ilos , we get 16,597.75 k ilos . C om paring th is  
w ith  th e  o u tp u t q u a n t ity  the re  is a defic iency 
in  th e  o u tp u t o f 372.75 k ilos . D e du c ting  
1 per cent, on th e  to ta l w h ich  equals 166, th is  
leaves a defic iency o f 206.75 k ilos , and 
th e  va lue o f th a t  is  th e  c la im  made in  th is  
ac tion . I t  o n ly  am ounts to  171. in  m oney,
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b u t
Ian

we are to ld  th a t  th is  is a te s t case, and th a t  
ge sums o f m oney are re a lly  dependent on 

* s decision. The case was b ro u g h t against th e
tw o insurance com panies w ho issued th e  cer-1 ------- W H i J k / U l i i l U U  T f AJLVA 1 U U U V U

' 'cate and depended before M acK in n o n , J ., 
w l‘o decided in  fa v o u r o f th e  p la in tiffs . On 
appeal th e  appeal was dism issed b y  a unanim ous 
Judgm ent o f  S c ru tton , Sankey and Russell, 

•J J . A ppea l is now  take n  to  y o u r Lo rdsh ips, 
f  now  re v e rt to  th e  ce rtifica te  o f insurance 

°n  w h ich  th e  case depends. I t  is, fro m  the  
P o in t o f v ie w  o f th e  prac tice  in  th is  co u n try , 
a Peculiar docum ent. I  canno t do b e tte r tha n  
fiuo te w h a t S c ru tton , L .J .  says abou t i t  : “  T h is  
. ocurnen t m us t be seen to  be be lieved. There 
|s, ap pa ren tly , a b la n k  fo rm  o f ce rtifica te  o f  
nsurance w h ich  th e  companies issue to  persons 
ho have a c o n tra c t o f insurance w ith  them  

ornewhat s im ila r to  an open cover. Someone 
as f ille d  in  a b la n k  ce rtifica te  w ith  th e  sub ject 

n a tte r o f th e  insurance, ‘ 100 barre ls pure 
gum  tu rp e n tin e ,’ th e  voyage ‘ pe r steamer, 

ape Town M a ru ,  fro m  Jacksonv ille  to  R o tte r-  
am ,’ and th e  va lue insured ‘ 14,925 flo r in s ,’ and 

^  en someone has stam ped on th e  f ro n t o f the  
i l ^ m e u t  a clause w h ich  is a lm ost com ple te ly  

cg 'ble, and w h ich  is stam ped over w h a t can be 
s e v e re d  fro m  o th e r sources to  have been 
g in a lly  a warehouse to  warehouse clause, 

^onieone has stam ped on the  back tw o  o r three 
Ust-S w h ich  are again on th e  o r ig in a l alm ost 

th 'n p le te ly  illeg ib le  and w h ich  also ob lite ra te  
names o f th e  agents to  w hom  cla im s should 

be m ade.”

co .*-be lig h t  o f a leg ib le  copy o f ano the r
r  m cate i t  is possible to  consider its  term s, 

na ^ ee<̂  n °b be quo ted  in  fu ll ,  b u t  th e  m a te ria l 
h r  s are as fo llow s. F irs t  comes th e  opening :—

McGee &  Co., General Agents Marine 
t i l  i  ® enI> 15, W illiam  Street, New York.

14925.00
dav ' SAto  Certify, th a t on the Tw enty seventh 
Polini ^ u8ust 1923, there was insured under 
H a rtfCSa the Phoenix Insurance Co. of
Ainer'°r<1 interest) No. 387 o f the Great
in te res t m iu SUrance Co' o f New Y ork <50%Co f - w 1, e name o f the Columbia Naval Stores
nine h tlelaware the sum o f fourteen thousand 
100 i . i |  tw en ty  five and 00/100 Florine on
Valued * t PUre KUI"  turpentine.
Per S r SUm lnsure<L
vin,, Cape Town M aru  a t and from  Jackson-
loss ’ i f  on^a> to  Rotterdam , Holland. 
ln d ’ an,y ’ Payable to  the order o f the Assured 
This r  , h|'re°u  upon surrender o f th is Certificate, 
the Pnli ™Cate rePr«en ts  and takes the place of 
Polio,. / ; y ,> ¡lII<t  conveys all the rights o f the OriginalJ) |  . t 'J  > e ll

or ekdrrvd^er ^ ° T the purpose o f  collecting any loss 
a Sner.i i ta lly  as i f  the property was covered by 
—  PetIal Volley, d irect to  the Holder o f th is  Cer
Premiums11̂  *ree trom  any lia b ility  fo r unpaid

IJ ll

Panie«11 f ° ^ ow th e  signatures o f the  tw o  com- 
W ritten  8n r then , “  T he  clauses stam ped o r 
Cer t i f ic i i t>ri’ ’ aC^  bereof are made a p a r t  o f the  
clauses C" i T hen comes a set o f he ld  covered 
Then , , c^auses dea ling  w ith  breakage, etc. 

I t  is er th e  head ing o f  cond itions :—
risk o f cant ̂  th a t th is  insurance covers also the 

P ure, seizure, destruction, or damage by 
V ° L- X V I I I . ,  N . S.

men o f war, by letters o f m art, by takings a t sea, 
arrest, restraints, detainments, and acts o f kings, 
princes, and people, authorised by and in  prosecution 
o f hostilities between belligerent nations, but 
excluding claims fo r delay, deterioration, etc.

Then the re  is stam ped on back “  P rovis ions 
as to  no tice  o f c la im s,”  and the re  are m ore 
clauses as to  “  W a r risks ,”  and the n  a t la s t 
the re  is th e  clause on w h ic h  th e  f irs t  p o in t o f 
th is  case tu rn s .

“  T o  p a y  leakage fro m  an y  cause, in  excess 
o f one per cent. (1 pe r cen t.) on each invo ice , 
o r whole leakage w ith o u t deduction  i f  vessel 
o r c ra ft be stranded, sunk, b u rn t,  on fire , o r in  
co llis ion , o r the re  be any forced discharge o f 
cargo a t a p o r t  o f distress.

“  W here barre ls w ith  contents are weighed 
a t a p o r t  o f sh ipm ent and des tina tion , loss, i f  
any, due to  leakage sha ll be ascerta ined b y  a 
com parison o f th e  gross shipped and gross 
landed w e igh ts. W here barre ls w ith  contents 
are weighed a t p o r t  o f sh ipm ent and contents 
o f barre ls o n ly  weighed a t de s tina tion , loss, i f  an y  
due to  leakage, sha ll be ascerta ined b y  a com 
parison o f th e  gross shipped w e igh t, a fte r de
d u c tin g  801b. ta re  fo r  each ba rre l, and th e  ne t 
landed w e igh t.

“  Conversion o f pounds o r k ilog ram s in to  
the  A m erican  ga llon  sha ll be made on th e  
basis o f :

3.25 k ilog ram s to  th e  ga llon.
7.21b. to  th e  ga llo n .”
N o w  under th e  c la im  made up  as above 

m en tioned  as f irs t  p u t  fo rw a rd  th e  answer o f  
the  unde rw rite rs  was sim ple. T h e y  said th a t  
no leakage cou ld  be he ld  as proved  w h ich  d id  
n o t leave signs o f i t  on th e  cask. T h a t a t once 
raises th e  question  “  W h a t is th e  m eaning o f 
leakage ? ”  Leakage I  take  to  m ean any 
s te a lth y  escape e ith e r th ro u g h  a sm all ho le 
w h ich  m ig h t be d iscern ib le  o r th ro u g h  the  pores 
o f th e  m a te ria l o f  w h ic h  th e  cask is composed. 
T u rp e n tin e  has a v e ry  g rea t pow er o f-pene tra 
t io n . I t  even penetra tes th ro u g h  m e ta l con
ta ine rs , b u t  i t  evaporates ra p id ly , and hav ing  
pene tra ted  i t  leaves no sign o r ex te rn a l m a rk . 
I t  is clear, the re fore , th a t  i f  th e  u n d e rw rite rs ’ 
v ie w  were r ig h t ,  the re  w o u ld  be no leakage 
except w hen an ac tua l ho le was shown in  
th e  cask. The p ro v is io n  as to  an average 
leakage and th e  e laborate p ro v is io n  as to  com 
p a rin g  the  con tents o f th e  cask on a r r iv a l w ith  
w h a t th e y  had been a t s ta rtin g , a ll p o in t 
c le a rly  to  th e  in a d m is s ib ility  o f such a con
s tru c tio n . I t  is n o t, the re fore, surp ris ing  th a t  
w hen th e  case came in to  c o u rt l i t t le  o r n o th in g  
was heard o f th is  defence. A n o th e r line  o f 
defence, however, was fo rm u la ted , and i t  was 
as fo llow s. T u rp e n tin e  is a l iq u id  w h ich  under 
v a ry in g  cond itions  o f tem pe ra tu re  expands or 
con tracts  in  b u lk  to  a v e ry  m arked  degree. 
N o w  th e  tem pe ra tu re  a t Jacksonv ille  in  A ugust 
is p re tty  ce rta in  to  be h igher th a n  th e  tem pera
tu re  a t R o tte rd a m  in  O ctober. Therefore, 
argue th e  appe llants, th e  shrinkage th a t  was 
found  in  R o tte rd a m  as com pared w ith  Jackson
v il le  is o n ly  due to  a tm ospheric  cond itions and 
you  have n o t p roved  an y  loss o r leakage.

C
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T h is  a rgum en t is ingenious and lo s t n o th in g  
in  its  tre a tm e n t b y  learned counsel, b u t  in  m y  
v ie w  i t  is s tra ig h t in  the  te e th  o f th e  cond itions 
o f  the  con tra c t. A f te r  a ll, th e  p rob lem  is s im p ly  
th is . W as a ll th e  s tu ff w h ich  was p u t  in to  the  
cask a t Jacksonv ille  tu rn e d  o u t o f th e  cask a t 
R o tte rd a m , o r had some o f i t  escaped quocunque 
modo d u rin g  th e  voyage ? N ow  th a t,  i f  the re  
was found  to  be less, i t  m us t be he ld  to  be 
leakage in  te rm s o f th e  ba rga in , is  p e rfe c tly  
clear. In  an expansive liq u id  you  canno t com 
pare gallons, b u t  yo u  can com pare w e ig h t w ith  
w e igh t, fo r  w e ig h t is n o t affected b y  a tm os
pheric  cond itions, and th a t  th e  defic iency in  
w e igh t was tre a te d  as leakage is a b u n d a n tly  
p la in . T w o  cases are spec ifica lly  dea lt w ith  in  
the  clauses quoted above : (1) when barre ls 
and contents are weighed tog e the r a t b o th  
ends ; (2) when barre ls w ith  con tents  are
weighed a t p o r t  o f sh ipm ent, b u t  con tents o n ly  
a t p o r t  o f  discharge. I t  suffices to  repeat the  
te rm s o f th e  f irs t  clause where barre ls  w ith  
contents are weighed a t a p o r t  o f sh ipm en t and 
discharge, “  Loss, i f  any, due to  leakage shall 
be ascerta ined b y  a com parison o f th e  gross 
sh ipp ing  and gross la n d in g  w e igh ts ,”  and th e  
same is said in  th e  second case, th e  o n ly  d iffe r
ence be ing an a llow ance fo r  th e  ta re  o f th e  
ba rre l. So fa r  th e n  as w e ig h t a t each end is 
concerned th e  com parison is pe rfect, b u t  
the re  was one o th e r case to  be d e a lt w ith ,  
nam ely , where the re  was m easurem ent o f 
vo lum e a t one end and m easurem ent o f w e ig h t 
a t th e  o the r. These had to  be corre la ted, and 
th a t  is done b y  th e  conversion clause, “  Con
version o f pounds o r k ilog ram s in to  th e  A m e ri
can ga llon  sha ll be made on th e  basis o f 7.2 
pounds to  th e  ga llon , 3.25 k ilog ram s to  the  
ga llo n .”  N o w  th is  is e x a c tly  w h a t has been 
done. The num ber o f ga llons ta k e n  in  a t 
Jacksonv ille  has been converted  accord ing to  
the  correct fo rm u la  in to  k ilog ram s, and th a t  
num ber o f k ilog ram s has been com pared w ith  
the  k ilog ram s fou nd  b y  ac tu a l w e igh ing  a t 
R o tte rd a m , th e  defic iency be ing leakage. T h a t, 
leakage was expected is p e rfe c tly  c lear fro m  the  
p ro v is io n  th a t  leakage to  th e  e x te n t o f  1 per 
cen t, is n o t to  be p a id  fo r, and  i t  is  n o t u n 
w o r th y  o f no tice  th a t  fo r  a low er p re m ium  
no leakage is p a id  fo r  unless above 4  pe r cent., 
b u t  fo r  th e  h igher p re m ium  here pa id  leakage 
above 1 per cent, has to  be p a id  fo r . N ow , o f 
course, th e  absolute accuracy o f th e  con
version figu re  depends on th e  tem pe ra tu re . 
As i t  happens we have i t  p roved  b y  D r. G o ld
s m ith  th a t  a t a tem pe ra tu re  o f 80 deg. F ah ren 
h e it the  correc t figu re  o f  c o rre la tio n  is 3.25 
k ilog ram s to  one ga llon , and 80 deg. F ah re n h e it 
has a ll a long been said to  have been th e  te m 
pe ra tu re  a t Jacksonv ille , so th a t  in  th e  c ircu m 
stances o f th e  present case i t  is  obvious th a t  
no  in ju s tice  has been done to  th e  appe llan ts. 
B u t  th is  is a te s t case, and in  o th e r cases the  
tu rp e n tin e  m ay  n o t have come fro m  Jackson
v il le  in  A ugust. W e are here dea ling  w ith  a 
com m ercia l m a tte r. I t  w o u ld  be a p ra c tic a l 
im p o s s ib ility  to  f in d  c o rre c tly  the  tem pe ra tu re  
a t the  m om ent when each parcel had to  be

shipped and the n  ca lcu la te  th e  p ro pe r conver
sion figu re. There fore th e  pa rties  to  avo id  a 
p ra c tic a lly  im possib le  in q u iry  agreed on a 
con ven tiona l figu re , and b y  th a t  figu re  th e y  
m us t be bound. N o  d o u b t 3.25 was fixe d  on 
because i t  represented th e  p rope r figu re  fo r  a 
v e ry  lik e ly  tem pe ra tu re  a t th e  places fro m  w h ich  
tu rp e n tin e  is shipped, and as shown here i t  is 
exact. B u t  th e  appe llan ts  lose th e ir  case, n o t 
because, as i t  happens, th e  figu re  is an exact 
one, b u t  because th e  figu re  o f conversion as 
ta k e n  is the  con ven tiona l figu re  agreed on 
between the m , and in  an y  such case th e y  w i l l  
be bound b y  th e  conven tiona l figu re , no  m a tte r 
w he the r th e  actua l tem pe ra tu re  w ou ld  m ake 
th a t  figu re  favou rab le  o r un favou rab le  to  them . 
T h is  concludes the  f irs t  p o in t.

T he  appe llan ts  have raised ano the r and a 
v e ry  fo rm id a b le  p o in t. I t  w i l l  have been 
no ticed  in  the  sum m ary I  gave o f th is  ce rtifica te  
th a t  i t  is de fic ien t in  m an y  p a rticu la rs  as a 
co n tra c t o f m arine  insurance. In  p a r tic u la r  i t  
does n o t m en tion  th e  o rd in a ry  pe rils  o f the  
sea. There fore, a lthough  in  the  opening 
words o f the  ce rtifica te , a fte r  m en tion ing  the  
p o lic y , a copy o f  w h ich  was n o t sent a long w ith  
th e  ce rtifica te , i t  says th a t  i t  is to  represent 
and go in  place o f th e  p o lic y , y e t unless the  
p o lic y  be looked a t th e  co n tra c t w o u ld  n o t be 
a tru e  c o n tra c t o f m arine  insurance a t a ll.  I t  
w o u ld  be an insurance against leakage, b u t  n o t 
against th e  o rd in a ry  pe rils  o f th e  sea. The 
p o lic y , w hen looked a t, is, accord ing to  ex
perience o f such in s tru m en ts , a lm ost as e x tra 
o rd in a ry  a docum ent as the  ce rtifica te . I t  is 
b la n k  as regards the  p a r tic u la r  th in g  assured, 
b la n k  as to  p re m ium , and b la n k  as to  d u ra tio n . 
I t  begins w ith  th e  o rd in a ry  sea pe rils  clause 
and th e n  goes on w ith  pages o f va rious clauses, 
w a r r is k  clauses, addenda, and superaddenda. 
Then  comes a clause in  these te rm s : “ A  supp ly  
o f b la n k  certifica tes w i l l  be fu rn ishe d  to  the  
assured to  be used o n ly  fo r  sh ipm ents under 
th is  p o lic y  and o n ly  in  accordance w ith  the  
te rm s the re o f.”  A m ong the  m a n ifo ld  clauses 
o f th e  p o lic y  is one in  these te rm s : “  I t  is 
agreed th a t  no s u it o r ac tio n  fo r  th e  recovery 
o f  an y  c la im  a ris ing  under th is  p o lic y  sha ll be 
m a in ta in a b le  in  an y  c o u rt unless such s u it or 
ac tio n  sha ll have been com m enced w ith in  
one year fro m  th e  date o f th e  happen ing o f 
th e  loss o u t o f w h ich  th e  said c la im  arose.”  
There fore, say th e  appe llan ts, yo u  m u s t a fte r 
a ll lo ok  a t th e  p o licy , and, i f  yo u  do, yo u  w i l l  
f in d  th is  clause w h ich  p rov ides th a t  no s u it or 
ac tio n  fo r  th e  recovery  o f an y  c la im  a ris ing  
under th is  p o lic y  sha ll be m a in ta in e d  in  any 
c o u rt unless such s u it o r ac tio n  sha ll have been 
com m enced w ith in  one yea r fro m  th e  da te  o f 
the  happen ing o f the  loss o u t o f w h ich  th e  said 
c la im  arises.

T h is  s u it was a d m itte d ly  n o t b ro u g h t t i l l  
a fte r  th e  e x p iry  o f a year fro m  th e  loss. I  
th in k  th a t  to  a ce rta in  e x te n t the  appe llan ts  
are r ig h t  ; i t  is necessary to  lo o k  a t b o th  the  
p o lic y  and th e  ce rtifica te . Y o u  canno t get the  
fu l l  term s o f a c o n tra c t o f m arine  insurance 
w ith o u t lo o k in g  a l b o th , b u t when you  do
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° ° k  a t th e  p o lic y  you  f in d  a host o f s tragg ling  
pauses, m any o f th e m  c o n tra d ic to ry , and you  
also fin d  in  th e  p o lic y  a g reat lacuna, as no 
prem ium  is m en tioned  and no p a rtic u la r 

* lsk  ”  is m entioned. N o w  the  ce rtifica te  is 
w hat I  m ay  ca ll th e  d e te rm in a tive  o f the  tw o  
Instrum ents. I t  is  th e  ce rtifica te  th a t  clinches 

. e ba rga in  as to  a p a r tic u la r  sh ipm en t and 
§lv es a p re m ium . T h a t is shown c le a rly  
!'^0Ufth b y  its  ow n te rm s and b y  th e  clause 
ba t i t  represents and takes th e  place o f the  

pohcy. I t  f 0i i 0WS) i  th in k ,  th a t  a ll clauses o f 
be p o lic y  w h ich  are essential to  th e  con tra c t 

0* m arine insurance m ust be read in to  th e  
certifica te , b u t  beyond th a t  the re  is no necessity 
o go. The co n d itio n  in  question is a co lla te ra l 

s tip u la tio n  im pos ing  a co n d itio n  precedent. 
; i  bas n o th in g  to  do w ith  insurance p a r tic u la r ly , 

n t m ig h t be app lied  to  any c o n tra c t. Com m on 
Sj-nse and fairness re v o lt  aga inst th e  idea o f 
. bis be ing enforced against th e  ho lder o r 
indorsee o f the  ce rtifica te . N e ith e r th e  ho lder, 
ns here, n o r a possible indorsee cou ld  ever 
have seen th e  p o lic y . There is n o t even 
exPressed in  th e  ce rtifica te  a r ig h t  to  ask fo r  
e xh ib itio n  o f th e  p o lic y . A g a in s t the m  i t  
'bay  be fa ir  to  assume o rd in a ry  insurance 
clauses, b u t  n o t to  assume a co lla te ra l agree
m ent o f th is  sort. I  the re fo re  th in k  th a t  on 

is p o in t also learned judges be low  were r ig h t,  
move th a t  th e  appeal be dism issed w ith  costs. 
L o rd  H a ilsh am  desires me to  s ta te  th a t  he 

concurs in  th is  ju d g m e n t.

L o rd  Sumner.—T he  respondents in  m y  
op in ion d u ly  p roved  th e ir  loss, to  th e  am o un t 
lamred, under th e  w ords “  to  p a y  leakage 

i 0m  any cause in  excess o f 1 per cen t, on each 
voice,”  w h ich  a d m itte d ly  fo rm ed  p a r t  o f a 

o n tra c t o f insurance subsis ting between the m - 
e ves and th e  appe llan ts . Unless th e  appel- 
*b ts  can estab lish th e ir  a ff irm a tiv e  defence 

a t th e  ac tio n  was o u t o f t im e  th is  appeal 
m ust fa il.

In  com m on speech the re  is leakage fro m  a 
arre l i f  i t  le ts its  con tents escape, and the re  
as evidence th a t  some o f th e  con tents o f 

u ,ese barre ls d id  escape. T ru e  the  w o rd  is 
anrl agC ”  n o t “  wastage ”  o r “  shortage,”  

1 we are to ld  th a t  tu rp e n tin e  has such a 
ins'rtenSity to  va Po ri se and its  vap ou r is so 
fav l° US an<i so pe n e tra tin g  th a t  under 

ourable circum stances i t  w i l l  even dis- 
r e c ^ 1 " 'ro u g h  th e  m a te ria l o f  sound and t ig h t  
a ifP 'ac les , and th is  m ay  n o t so ob v io us ly  be 
j  eakage.”  S t il l i t  w o u ld  be a ffec ta tio n  i f  
ba to  profess to  kn o w  n o th in g  abou t
tr ia l ’ anc* ^ th in k  th a t  th e  ju d g m e n t a t the  
t j 1(, " ’ay be w e ll supported  on th e  g round th a t  
the tu rp e n tin e  s im p ly  escaped th ro u g h
b a r r ° u in a ry  jo in ts  between th e  staves o f the  
i n e s’ since th e  c o n tra ry  is n o t p roved  and 
Wav S?unci  wooden ba rre l th a t  is  th e  readiest 
is a "  escaPe- F o r th is  a t any ra te  “  leakage ”  
r<'a llv ',|er*e , ' ' y  a p p ro p ria te  w o rd . I t  is n o t 
o, y  to  th e  p o in t to  say th a t  a sound barre l, 

as th e y  m ake A h e m , canno t be
as
leak

good
y  ba rre l ; fo r  th e  w o rd  here is “  leakage,”

w ith o u t im p u ta tio n  upon th e  barre ls . T h e  
appe llan ts again argued th a t  th e y  were on ly  
liab le , w hen barre ls showed signs o f tra n s it 
damage o r where sta ins o r o th e r m arks proved 
th a t  tu rp e n tin e  had  passed th a t  w ay . As a 
defence on th e  c o n tra c t th is  fa iled , fo r  the re  
are no c o n tra c tu a l w ords to  m ake i t  a con
d it io n  o f l ia b i l i t y  fo r  leakage th a t  such signs 
should be v is ib le , and as mere evidence th a t  
th e  tu rp e n tin e  had  n o t escaped a t a l l the  
absence o f such signs was one fo r  th e  t r ia l  
judge, w ho was ju s tifie d  b y  th e  a ffirm a tive  
evidence in  ho ld in g  th e  c o n tra ry .

I  th in k  th e  evidence o f gauging a t Jackson
v il le , F lo r id a , and o f w e igh ing  a t R o tte rd a m  
was adm issib le and suffic ien t. ( I )  T h a t the  
mode o f gaug ing was in e xa c t and inconclusive 
is n o t a v a lid  c r it ic is m . I t  was th e  usual 
mode in  th e  tu rp e n tin e  sh ipm ent business, to  
w h ich  th is  insurance was d irec ted , and was 
n o t shown to  re su lt in  sub s tan tia l errors. 
(2) The w e igh ing  a t R o tte rd a m  was indeed 
proved  b y  a ff id a v it o f  in fo rm a tio n  and be lie f, 
b u t  i t  does n o t appear th a t  th e  appe llan ts 
sought to  exercise th e ir  r ig h t  to  cross- 
exam ine o r req u ire d  an y  fo rm a l o rder fo r  the  
adm ission o f th e  a ffid a v it, o r appealed against 
such order, i f  any was made. There was 
ju r is d ic tio n  to  a d m it and ac t on such evidence 
and i t  is too  la te  now  to  ob je c t to  i t .  (3) 
T he  conversion o f k ilog ram s in to  A m erican 
gallons is decided b y  a fo rm u la  prescribed b y  
th e  co n tra c t its e lf, and, as th is  fo rm u la  is 
app licab le  in  its  te rm s n o t o n ly  to  tu rp e n tin e  
b u t  to  o th e r flu ids , the re  can be no doub t 
th a t  i t  is adop ted because in  business exact 
conversion w o u ld  be troub lesom e and expen
sive and, in  sp ite  o f some kno w n  inaccuracy, 
th is  rough  and ready conversion is agreed to  
be good enough fo r  p ra c tic a l purposes. (4) 
I t  is said, and no d o u b t t r u ly ,  th a t  w ith  
tu rp e n tin e  shipped and discharged a t d iffe re n t 
tem peratures and a tm ospheric  pressures and 
a t sub s tan tia l in te rv a ls  o f t im e , some loss is 
in e v ita b le , and the  insurance is against casu 
a lties  th a t  m ay  happen, n o t against loss th a t  
m us t happen. T h is  is a l l v e ry  w e ll, b u t  again 
th e  w ords “  in  excess o f 1 per cen t.”  are c lea rly  
used in  o rder to  d isc rim in a te  b y  ru le  o f th u m b  
between these tw o  k in d s  o f loss, and, rough 
as i t  is, w hen a percentage o f no rm a l waste is 
agreed to , i t  b inds. These words, coupled w ith  
th e  words ”  fro m  an y  cause ”  appear to  me 
to  have been ca re fu lly  and ju d ic io u s ly  selected 
to  p ro te c t th e  goods ow ner fro m  th is  ve ry  
k in d  o f  loss, a ris ing  in  such a voyage as th is  
and m easured b y  the  processes w h ich  are 
n o rm a lly  adop ted a t th e  tw o  po rts . The loss 
insured  and  p roved  I  ta ke  to  be an ac tu a l 
escape o f tu rp e n tin e , n o t a m ere change in  
b u lk  ow ing  to  red u c tio n  o f tem pe ra tu re .

The a ffirm a tiv e  defence th a t  th e  action  was 
o u t o f t im e  (as i t  was in  fac t, i f  th e  clause 
re lied  on applies) is m ore d iff ic u lt .  I t  is h a rd ly  
necessary to  consider w he the r th e  ce rtifica te  
cou ld  be tre a te d  as a p o lic y  against leakage b y  
its e lf. The p la in t if fs  c la im ed and recovered 
ju dg m en t fo r  some sm all percentage a d d itions ,
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w h ich  the  ce rtifica te  its e lf  does n o t p rov ide  
fo r, and th is  ju d g m e n t has never been va rie d  o r 
abandoned. I t  is reasonably ce rta in  th a t  the  
insurance, w h ich  was inc luded  in  th e  c .i.f. 
price, was n o t confined to  leakage, and when 
the  p la in t if fs  accepted th is  ce rtifica te  as one o f 
th e  docum ents to  be tendered, no d o u b t th e y  
to o k  i t  to  be a cover in  accordance w ith  th e ir  
con tra c t. N o  question as to  th e  ce rtifica te  
be ing a v a lid  tender arises.

The respondents’ sub s tan tia l case was th a t  
a lth ou gh  some o the r pa rts  o f the  p o lic y  were 
su ffic ie n tly  inco rpo ra ted  w ith  th e  ce rtifica te  b y  
reference, th e  clause o f lim ita t io n s  was n o t. 
On the  o th e r hand  I  understood th e  appe llants 
to  con tend th a t  th e  ce rtifica te  was o n ly  a 
ce rtifica te , and was n o t a c o n tra c t to  be sued 
on a t a ll, o r a lte rn a tiv e ly  th a t,  i f  i t  was a con
t ra c t  o f insurance, i t  in co rpo ra ted  th e  w ho le  o f 
th e  po licy , w h ich  was to  be read as one w ith  i t ,  
o r, in  the  fu r th e r  a lte rn a tiv e , th a t  i t  su ffic ie n tly  
in co rp o ra ted  th e  clause in  question, w h ich  
was general and e x p lic it  in  its  te rm s and gave a 
reasonable tim e  w ith in  w h ich  to  sue fo r  th e  loss.

The f irs t  con ten tio n  c le a rly  w i l l  n o t do. The 
ce rtifica te  is n o t a ce rtifica te  in  th e  sense o f a 
docum ent s ta tin g  th a t  ce rta in  facts e x is t and 
v e r ify in g  the m  b u t n o t say ing  an y  m ore. In  
th a t  case its  op e ra tion  w o u ld  be b y  estoppel 
against a n y  den ia l o f those facts. The c e r t if i
cate is c le a rly  con tra c tua l. I t  is b ro u g h t in to  
existence in  o rder th a t  “  th e  ho lders o f  cer
tif ica te s  o f insurance issued hereunder ”  m ay 
receive pa ym en t o f losses, th o u g h  th e y  are n o t 
parties d ire c t ly  liab le  to  p a y  p rem ium s on the  
o rig in a l “  p o lic y .”  Ins tead  o f leav ing  c .i.f. 
buyers fro m  the  o r ig in a l po licy -ho lders  to  aver 
in te res t in  themselves and to  sue on th e  o r ig in a l 
po licy , w h ich  o f course th e y  do n o t see, the  
ce rtifica te , a fte r  nam ing  th e  po lic ies b y  serial 
num ber, th e  cargo covered, th e  c a rry in g  ship, 
and th e  sum  insured, says : “  T h is  ce rtifica te  
represents and takes th e  place o f th e  p o lic y  
and conveys a ll th e  r ig h ts  o f  th e  o r ig in a l po licy - 
ho lder ( fo r  th e  purpose o f co llec tin g  a n y  loss 
o r c la im s) as fu l ly  as i f  th e  p ro p e rty  was covered 
b y  a special p o lic y  d ire c t to  th e ’ ho lder o f th is  
ce rtifica te  and  free fro m  an y  l ia b i l i t y  as to  
p rem ium s,”  and la te r on i t  speaks o f “  cla im s 
under th is  ce rtifica te  ”  and o f “  loss unde r th is  
ce rtifica te  ”  and  i t  concludes w ith  th is  “  N o tice . 
— T o con fo rm  w ith  th e  revenue laws o f G reat 
B r ita in ,  in  o rder to  co llec t th e  cla im s un de r th is  
ce rtifica te  i t  m u s t be stam ped w ith in  te n  days 
a fte r  its  rece ip t in  the  U n ite d  K in g d o m .”  N ow  
o u r laws req u ire  th a t  such an ac tio n  should be 
launched upon  a stam ped p o lic y  and th e  ob ject 
o f s tam p ing  th e  ce rtifica te  is to  m ake i t  such 
a po licy .

T o  contend th a t  the  ce rtifica te  is n o t any 
p a r t  o f th e  ba rga in , w h ich  has arisen between 
th e  appe llan ts and th e  respondents, is un tenable 
and i t  re a lly  am ounts to  saying th a t,  w hen a 
c la im  comes to  be collected, w h a teve r the  
ce rtifica te  m ay  have been used fo r  p re v io us ly , 
th e  p o lic y  represents and takes the  place o f the  
ce rtifica te . N o r is i t  tru e  th a t  th e  w ho le  o f the  
p o lic y  is inco rpo ra ted  in  th e  ce rtifica te  o r th a t

[H .L .

b o th  in s tru m en ts  in  th e ir  e n tire ty  are to  be 
read toge ther. The language o f th e  ce rtifica te  
is aga inst th is . T hough  i t  “  conveys a ll the  
r ig h ts  ”  o f the  o rig in a l p o licy -ho lde r, i t  expressly 
states th a t  h is l ia b i l i t y  as to  p rem ium s is n o t 
trans fe rred , and the re  are tw o  passages w h ich  
expressly specify  cond itions o f th e  p o lic y  th a t  
are in co rp o ra ted  and so b y  im p lic a tio n  nega tive 
the  in c o rp o ra tio n  a t an y  ra te  o f a ll others, i f  
n o t o f  an y  others, v iz ., c la im s are “  to  be 
ad jus ted  accord ing to  th e  usuage o f L lo yd s , 
b u t sub ject to  th e  cond itions  o f the  p o lic y  and 
c o n tra c t o f insurance ”  and “  th is  ce rtifica te  
is sub ject to  th e  fu l l  te rm s o f th e  p o lic y  in  
respect o f be ing w a rra n te d  free o f cap ture , 
seizure and de ten tio n . . . .”  On th e  o ther
hand  the re  is m uch in  the  p o lic y , w i th  its  
addenda, th a t  is c le a rly  personal to  th e  o rig in a l 
po licy -h o lde r, such as th e  agreem ent and  p a y 
m en t o f p rem ium s, th e  o p tio n  to  have leakage 
covered on e ith e r o f tw o  a lte rn a tiv e  sets o f 
te rm s, th e  o p tio n  to  have w a r risks  inc luded  
in  th e  cover, and th e  w a rra n ty , in  th a t  event, 
to  place w ith  the  a p pe lla n t com panies the  
corresponding m arine  insurance as w e ll, the  
r ig h t  to  re p o rt o th e r risks to  th e  insurers w ith  a 
v ie w  to  th e ir  in c lus ion  in  th e  insurance, the  
r ig h t  to  g ive no tice  cance lling  th e  p o lic y , the  
r ig h t  to  issue ce rtifica tes o f  insurance and the  
w a rran tie s  as to  th e  expression and l im ita t io n  
o f th e ir  te rm s, and th e  lim ita t io n  upon  the  
to ta l a m o un t to  he accepted under th e  p o lic y  a t 
an y  one tim e . I t  is w o r th  rem a rk  th a t,  w h ile  
th e  o r ig in a l assured w a rra n t th a t  th e y  w i l l  n o t 
issue ce rtifica tes w h ic h  “  v a ry  fro m  ”  the  
cond itions  o f th e  p o licy , th e y  are n o t ca lled on 
to  w a rra n t th a t  th e  ce rtifica tes issued sha ll 
in co rp o ra te  a l l o r a n y  o f  these cond itions. 
These c ita tio ns , w h ich  m ay  n o t be exhaustive , 
show th a t  a n y  ta c it  in c o rp o ra tio n  in to  the  
ce rtifica te  o f te rm s con ta ined in  th e  p o lic y  is a 
selective in c o rp o ra tio n  o n ly . The question 
th e n  a rises: w h a t is th e  te s t o f th e  selective 
process, bearing  in  m in d  th a t  i t  is the  appe llan ts  
w ho fram e and p u t  fo rw a rd  these docum ents, 
and th e  respondents w ho, as a m a tte r  o f business, 
m us t accept the m  b lin d ly  o r refuse to  accept 
the m  a t a ll ? One tes t w o u ld  be to  say, a ffirm a 
t iv e ly ,  th a t  o n ly  so m uch is in co rp o ra ted  as is 
necessary to  g ive business efficacy to  th e  tra n 
saction, fo r  w h ic h  purpose th is  clause o f l im ita 
tion s  is c e rta in ly  n o t necessary. A n o th e r is 
to  say, ne ga tive ly , th a t  th e  in c o rp o ra tio n  o n ly  
extends to  such clauses as a reasonable c .i.f. 
bu ye r w o u ld  assent to  as p a r t  o f th e  te rm s o f his 
purchase. I f  such a b u ye r were to ld , w hen the  
docum ent was tendered to  h im , th a t  n o tw ith 
s tand ing  p ro lo n g a tio n  o f voyage o r de lay  in  
exam in ing  and  estab lish ing  th e  co n d itio n  o f 
cargo beyond h is co n tro l, n o tw ith s ta n d in g  the  
necessity fo r  ta k in g  advice as to  U n ite s  States 
la w  and p ro cu rin g  docum ents fo r  th a t  purpose 
fro m  d is ta n t p a rts  o f th e  w o rld , n o tw ith s ta n d in g  
h is ow n il l-h e a lth  o r d isab lem ent, he m us t issue 
h is process in  some tr ib u n a l,  to  whose ju r is 
d ic tio n  these com panies are am enable, w ith in  
tw e lve  m on ths  o f  th e  loss, o r  d rop  his unde
fended c la im , I  am  sure th a t  he w o u ld  have none
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and under these circum stances I  th in k  
“ 6 courts be low  r ig h t ly  refused to  countenance

I op +1-» ”  *'
m e assured’s sole be ne fit an in c o rp o ra tio n  

0 am biguous and so one-sided.
W hen th e  docum ents, the  aggregate o f w h ich  

ornis the  p o licy , come to  be exam ined in  the  
acsim ile w h ich  has been supp lied  to  y o u r 

^o rdsh ips, i t  w i l l  be seen th a t  th e y  begin w ith  
tegu la r fo rm  o f p o lic y , w h ich  is supple

m ented b y  separate m em oranda o f va rious 
d it io n a l sets o f  te rm s, one to  g ive  an op tio n  

jO cover w a r risks  fro m  w h ich  th e  p o lic y  fo rm  
tva rran ted  free ; ano the r to  cover tu rp e n tin e  

, . some o th e r m erchandise aga inst leakage, 
t h ' a  ^ le f ° rm  o f p o lic y  d id  n o t cover ; a 

k  , w h ich  fo r  the  f irs t  t im e  in troduces and 
akes special p ro v is io n  fo r  ce rtifica tes o f insu r- 

n ce f °  be issued b y  the  o r ig in a l assured ; and 
v i i ° U rt*1> called an “  addendum ,”  w h ich  pro- 

es f ° r  the  te rm s as to  leakage and conversion 
_ . v °hnne in to  w e ig h t w h ic h  are a c tu a lly  
tjO  bodied in  th e  ce rtifica te  in  question . T h is  is 
• e.o rde r in  w h ic h  these docum ents are p r in te d  

H r f  recor(f, b u t  th e y  are p inn ed  tog e the r in  
fa • erent o rder in  th e  facs im ile  o f th e  whole 

-K m iu s , w h ich  is annexed to  i t .  The  o rig in a l 
r  toy is da ted th e  21st Sept. 1921, b u t  the re  
« n o th in g  to  show how  long  ago th e  fo rm  was 
risks a.^°P^e^  ■ The f irs t  a d d itio n  as to  w a r
r el + 1S n ° t  da ted, no r is the  second w h ich  
is r„?,S to  th e  issue o f certifica tes, th o u g h  th is  

owed b y  an “  addendum ,”  a n c illa ry  to
O ct P1° SS'P 'y  p a r t  o f i t ,  w h ic h  is da ted  the  10 th  
“  T he  la s t docum ent, also ca lled an

addendum ,”  is da ted the  15 th  June 1923.
_,v ’ a t any  ra te , c lear th a t  th e  f irs t  docum ent
o th  6 Parenf  p o lic y — is th e  o ldest and the  
sunĈ S nave come in to  existence to  enlarge o r 
c la tf- ernen t  i t ,  b u t  w h ile  the  lim ita t io n  o f t im e  
ejSe se .occurs in  th e  p a re n t p o lic y  and nowhere 
doci e ithe r b y  re p e tit io n  o r b y  reference, th e  
Sy st '" c u t  w h ich  in troduces  th e  ce rtifica te  
■whinR11 ln to . th is  insurance is a separate one, 
the  < confa in s  a fu l l  code fo r  th a t  system , and 
This^Hre n t P° lic y  con ta ins no reference to  i t .  
t l j e docum ent, however, does n o t enum erate 
sue a T  Per ils  insured against o r m en tio n  any 
U n d f . t u  XJUr clause, b u t  no  d o u b t an insurance 
doc i]1  ̂ lf" f e.rm s and lib e rtie s  w h ich  the  th ird  
in s u r a n t  S‘ves w o u ld  be sub ject to  pe rils  
as set a^ ainst  and to  suing and la bo u rin g , 
th is  st ° Ut ' n  o r ig in a l p o lic y . I  in fe r fro m
ts a l i . v r Ure th a t  th e  lim ita t io n  clause, w h ic h  
assured ' u P °n , n o t a r ig h t  o f, th e  o rig in a l 
which • ’ J as no p a r t  o f th e  ce rtifica te  scheme, 
P ut ;,!? n trected to  tra n s fe rrin g  r ig h ts  in  globo, 
m entionna868 PaP’ * ' t 'es o n ly  w hen th e y  are

v ie w 6 TanSuage o f th is  clause bears o u t th is  
s u it o r .g in s  th u s  : “  I t  is agreed th a t  no 
aris im , act | on fo r  th e  recovery  o f a n y  c la im  
c la im  h Un ,er th is  p o lic y  . . .”  N o w  th e  
“  policy6 ” 6 1S ° ne ^o r leakage, fro m  w h ich  th is  
the clau 111 t l̂e  sense in  w h ic h  i t  is used in  
° n lv  u n d 6’ Was r̂ee' f t  was a c la im  a ris ing  
fo u rth  d 61 Whal f  have ca lled th e  second and 
o f  the  ° CUIi 1ents. F u rth e r, th e  g rea t m a jo r ity  

p rov is ions o f these docum ents do n o t

use the  expression “  i t  is agreed,”  and in  those 
few  w h ich  do use i t ,  a ll, unless I  have ove r
looked som eth ing, are prov is ions where th e  
pa rties  agreeing are th e  insurance companies 
and th e  o r ig in a l assured o n ly . I t  appears to  
me th a t,  in  the  absence o f an y  language ca lcu
la te d  to  do so expressly, th is  personal agree
m en t, to  w h ic h  th e  p la in t if fs  were n o t pa rties, 
and w h ich , even between th e  o r ig in a l pa rties, 
is so incom p le te  th a t  i t  m ay be d o u b tfu l i f  
an ac tio n  cou ld  be .brough t on i t ,  is n o t in tro 
duced in to  th e  docum ent on w h ich  th e ir  r ig h ts  
arise b y  an y  recognisable mode o f reference, 
and I  am  o f op in ion  th a t  the  decision o f th e  
C o u rt o f A pp ea l was r ig h t  and th a t  i t  should 
be a ffirm ed.

B o th  th e  t r ia l  judge  and th e  L o rd s  Justices 
re fe r in  th e ir  judgm en ts  to  th e  d ifficu ltie s  
produced b y  th e  unsys tem atic  accu m u la tion  o f 
clauses and p rov is ions in  these num erous 
in s tru m en ts , and to  th e  d if f ic u lty  o f dec iphering  
th e  clauses, caused b y  th e  mode o f p r in t in g  and 
also o f superim posing e x tra  clauses upon  th e  
p r in t .  Perhaps I  m a y  be p e rm itte d  to  add, 
lest a use should he rea fte r be m ade o f th e ir  
L o rdsh ips ’ w ords w h ic h  th e y  o f course d id  n o t 
in te n d , th a t  th e  questions here are o n ly — w h a t 
is th e  co n tra c t and w h a t does i t  m ean ? 
M icroscopic ty p e  and b lu rre d  im p r in ts , lik e  
crabbed h a n d w rit in g , present e v id e n tia ry  d if f i
cu lties  in  estab lish ing  th e  te x t  o f a c o n tra c t, 
b u t  th e y  do n o t p re ju d ice  its  con s tru c tion . 
S im ila r ly  emphasis was la id  on th p  fa c t th a t  
th e  p la in t if fs , trade rs  in  H o lla n d , had  no 
access to  th e  o r ig in a l po licy , w h ich  rem ained 
in  th e  U n ite d  States, and no no tice  o f th e  
lim ita t io n  clause in  question. N o tice , however, 
o f th e  con tents o f a co n tra c t is n o t necessary, 
when th e  co n tra c t is p roved , a p a rt fro m  fra u d  
and m is take  o r th in g s  o f th a t  k in d . I f  a p a r ty  
has con trac ted , he is bound, w h e the r o r n o t 
he has read o r unders tood his co n tra c t o r has 
pursued an y  references to  th e ir  u lt im a te  h id in g  
place. I f  th e  respondents had had no tice  th a t,  
in  issu ing th e  ce rtifica te , th e ir  vendors had 
exceeded th e  a u th o r ity  g iven  th e m  b y  th e ir  
p o lic y  and  had  b roken  its  w a rran ties , th e y  
w o u ld  have been affected and restra ined  b y  
such no tice , b u t  i f  th e y  take  a c o n tra c t, whose 
te rm s th e y  do n o t o r canno t m ake o u t, th e y  
m u s t ab ide b y  th e m  as t r u ly  construed b y  a 
c o u rt.

L o rd  Atkin.— I t  is a p o p u la r be lie f, especia lly 
p re va le n t am ongst law yers , th a t  the  e ffic ien t 
business m an requires th a t  ob liga tions  in cu rre d  
in  business should be expressed in  w r it in g  in  
s im ple, in te llig ib le  and unam biguous la n 
guage. I t  is  a b e lie f encouraged b y  th e  sayings 
o f business m en them selves. B u t  in  p rac tice  
n o th in g  appears to  be fu r th e r  fro m  the t r u th .  
Business m en h a b itu a lly  adven tu re  la rge sums 
o f m oney on con tracts  w h ich , fo r  th e  purpose 
o f de fin ing  legal ob liga tions , are a m ere ju m b le  
o f w ords. T hey  t ru s t  to  lu c k  o r the  good fa ith  
o f th e  opposite  p a r ty ,  w ith  th e  com fo rtab le  
assurance th a t  an y  adverse re su lt o f  l i t ig a t io n  
m ay  be a ttr ib u te d  to  th e  h a irs p lit t in g  o f law yers
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and th e  u n c e r ta in ty  o f th e  law . Some da y  th e  
idea l business m an w i l l  appear, on whose ad ven t 
the  legal advisers o f m an y  c o n tra c tin g  pa rties , 
in c lu d in g  in  p a r tic u la r  shipowners and unde r
w rite rs , w i l l  ge t busy. I  do n o t m ake any 
fu r th e r  re flec tion  on th e  docum ents in  th is  case, 
except to  say th a t  th e y  offe r an exce llen t 
i l lu s tra t io n  o f th e  p ro po s ition  advanced above. 
T o  ascerta in  th e  legal e ffect o f them  is d iff ic u lt ,  
h u t  in  th e  resu lt I  th in k  th a t  the  c o n tra c t o f 
insurance to  w h ic h  th e  assignee becomes a 
p a r ty  is expressed in  th e  c e rtifica te  o f insurance, 
w h ich  becomes in  h is hands a p o licy . B u t  the  
te rm s o f th e  c o n tra c t so expressed are to  be 
ascerta ined p a r t ly  fro m  the  ce rtifica te  and 
p a r t ly  fro m  th e  o r ig in a l p o lic y , some o f whose 
te rm s are inco rpo ra ted  b y  reference in  the  
ce rtifica te . The so-called p o lic y  is in  fa c t 
m isnam ed. I t  does n o t insure a n y th in g , i t  
n e ith e r defines the  su b je c t-m a tte r insured, 
except th a t  i t  is to  be m erchandise, p r in c ip a lly  
ros in  tu rp e n tin e s  and o th e r na va l stores, no r 
th e  voyage insured, no r th e  sum  insured. I t  
is a prom ise d u rin g  a ce rta in  t im e  to  issue 
po lic ies to  th e  nam ed assured aga inst nam ed 
risks , b u t  th e  com ple ted po lic ies expressed 
in  th e  certifica tes are to  be capable o f v a ry in g  
the  cond itions o f the  p o lic y  in  accordance w ith  
w r it te n  in s tru c tio n s  g iven fro m  t im e  to  tim e  
b y  th e  insurers. One o f th e  questions in  the  
case is w h e the r th e  ho ld e r o f th e  ce rtifica te  is 
bound b y  a clause in  th e  p o lic y  w h ic h  begins : 
“  I t  is agreed th a t  no. s u it o r ac tio n  fo r  the  
recovery o f an y  cla im s a ris ing  unde r th is  p o lic y  
sha ll be m a in ta ined  ”  except w ith in  one year 
fro m  the  happen ing o f th e  loss.”  I  m yse lf 
have considerable d o u b t w h e the r an y  c la im  
cou ld  arise unde r the  p o lic y , and in  an y  case 
w he the r a c la im  made unde r the  ce rtifica te  is a 
c la im  made unde r th e  p o lic y . The pa rties  are 
d iffe re n t and th e  insurance te rm s are va ried . 
B u t  w ith o u t decid ing th e  case on th is  ground 
I  am  o f o p in ion  th a t  th e  clause is n o t one 
w h ic h  b inds th e  ce rtifica te  ho lder. I n  m y 
op in io n  “  the  r ig h ts  o f the  o rig in a l p o lic y  
h o ld e r,”  w h ic h  are conveyed to  th e  ce rtifica te  
ho lder, com prise th e  r ig h ts  g iven b y  the  po licy ,
i.e ., th e  r ig h ts  to  the  prom ised in d e m n ity , 
q u a lified  b y  a ll th e  cond itions  and w a rran ties  
w h ic h  a ffect th e  na tu re  and e x te n t o f the  
insurance g ran ted . The words are n o t a p t to  
im pose upon  th e  ce rtifica te  ho lder, n o t a 
r ig h t,  b u t  an ob lig a tio n  a ffec ting  o n ly  a l im ita 
t io n  o f t im e  w ith in  w h ich  the  r ig h ts  so g iven 
are to  be enforced. A  use fu l ana logy is found  
in  th e  decisions dea ling  w ith  cla im s on b ills  o f 
la d in g  p u rp o r tin g  to  inco rpo ra te  a ll th e  con
d itio n s  o f th e  c h a rte r-p a rty  as th e  re su lt o f 
w h ich  i t  is c lear th a t  an a rb itra t io n  clause in  
th e  c h a rte r is n o t in co rp o ra ted  : ( Thomas and  
Co. v . Portsea Steamship Company, 12 Asp. 
M ar. L a w  Cas. 23 ; 105 L .  T . R ep. 257 ; 
(1912) A . C. 1). I t  deserves a tte n tio n  th a t  
th e  ce rtifica te  expressly repeats w ith  v a r ia 
tio n s  the. clauses in  th e  p o lic y  dea ling  w ith  
notices o f c la im s, and th is  in  its e lf  leads me 
to  suppose th a t  the  insurers in tended  th a t  the  
ce rtifica te  con ta ined the  fu l l  p rov is ions o f the

co n tra c t as to  requ irem en ts  when once a loss 
had been in cu rred . C e rta in ly  I  th in k  a 
ce rtifica te  ho ld e r w o u ld  reasonably so suppose. 
F o r these reasons, the re fo re , I  th in k  th a t  the  
defendants canno t a v a il them selves o f th is  
defence.

The m a in  p o in t on th e  case is w h e the r th e  
p la in t if fs  p roved  a loss un de r the  ce rtifica te . 
T hey  have unde r th e  c la im  “  to  p a y  leakage 
fro m  a n y  cause in  excess o f  1 pe r cent, on each 
invo ice , o r whole leakage w ith o u t deduc tion  ”  
i f  vessel stranded, & c. The clause proceeds, 
“  where barre ls  w ith  con tents are w e ighed a t a 
p o r t  o f  sh ipm en t and des tina tion , loss, i f  an y , 
due to  leakage, sha ll be ascerta ined b y  a com 
parison o f th e  gross shipped and gross landed 
w e igh ts .”

The defendants’ con ten tion  o r ig in a lly  was 
th a t  th e y  were n o t liab le  to  pa y  unless the  
cask o r o th e r receptacle in  w h ich  th e  tu r 
pen tine  insured was carried  showed signs o f 
leakage ha v in g  take n  place. T h is  seems to  
me q u ite  untenable. T u rp e n tin e  is ve ry  
v o la tile , and sub s tan tia l leakage m ay  take  
place w ith o u t any ex te rn a l sign. I  th in k ,  
upon  th e  tru e  con s tru c tion  o f the  clause, th e  
pa rties  in tended th a t  i f  the re  were an y  g radua l 
escape o f the  tu rp e n tin e  fro m  th e  receptacle from  
an y  o th e r cause th a n  w ilfu l damage th e  in 
surers were to  pay . T h is  seems to  me to  be 
th e  m eaning o f th e  words in  th is  clause, w h ich  
appear to  la y  dow n th a t  i f  the re  is an actua l 
w e igh ing  a t p b r t o f sh ipm ent and a t p o r t  o f 
discharge, th e  difference in  w e igh t, i.e ., the  
ac tu a l phys ica l loss, should de term ine the  
am o un t o f leakage. Loss “  i f  any ”  due to  
leakage meets the  possible case o f loss b y  
p ilfe r in g  o r o th e r w i lfu l damage. In  th is  case, 
however, th e  tu rp e n tin e  was n o t weighed a t 
th e  p o r t o f sh ipm ent. The express words o f 
th e  clause, there fore , do n o t ap p ly . There is 
a tab le  o f conversion o f w e igh t in to  gallons 
w h ich  is necessary i f  o n ly  fo r  the  purpose o f  
v a lu in g  th e  loss in  w e igh t where the re  has been 
a w e igh ing  on sh ipm ent and discharge. I  do 
n o t th in k  th a t  the  effect o f th e  tab le  is to  m ake 
a gaug ing o f the  contents a t the  p o r t  o f sh ip
m en t eq u iva le n t upon th e  a p p lica tio n  o f the  
red uc tio n  tab le  to  a w e igh ing  a t p o r t  o f sh ip
m en t. T he  reason fo r  the  d is tin c tio n  is 
obvious. V o lum e varies w ith  th e  tem pe ra tu re , 
and a difference o f 20 degrees in  th e  tem pera
tu re  w i l l  m ake a d ifference in  b u lk  o f abou t 
1 per cent. I t  was suggested b y  th e  assured 
th a t  th e  1 per cent, deduc tion  was in tended to  
p ro v id e  fo r  th is  con tingency. I  canno t accept 
th is . Leakage in  excess o f 1 per cent, means 
in  excess o f 1 per cent, leakage ; and loss 
w h ich  is m ere ly  no tio n a l, a ris ing  fro m  a con
ve n tio n a l tab le  o f red uc tio n , canno t in  m y  
op in ion be described as leakage. N o r do I  
be lieve th a t  th e  A m erican  insurers ever in tended 
in  th is  1 per cent, deduc tion  to  inc lude  an y 
th in g  w h ich  was n o t p h ys ica lly  los t a t a ll. 
T h e y  were in su rin g  against casualties, b u t n o t 
o f  a r ith m e tic . T h is  seems borne o u t b y  the  
clause, fo r  even where there has been 
an actua l w e igh ing  a t b o th  ends and an
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Ascertained phys ica l loss, y e t i t  is o n ly  the  
„  y sica l loss over 1 pe r cen t, w h ic h  is
covered.

in ^ ^ i n k ,  the re fore , th a t  i t  is open to  the  
?Urers to  m eet a c la im  fo r  loss based upon  a 
eo la tion  founded on th e  red u c tio n  tab le  to  

t i ln t  o u t th e  d ifference in  vo lum e caused b y  
l)J ,liJcratu re , and to  requ ire  th is  e lem ent to  

c taken  in to  account b y  the  assured before 
ey  Can ‘,e said  to  prove th e ir  loss. I f ,  how- 

d ?r ’ the  effect o f tem pe ra tu re  o r vo lum e is 
to  ^  ta *íen lo to  account, and the re  s t i l l  appears 
W ' k a Ph y sical l ° ss u Pon com parison o f 
to  1®ats now  accu ra te ly  ad justed, i t  appears 

me 11' a t such phys ica l loss is, on a p rope r 
O b s tru c tio n  o f th e  p o lic y , to  be take n  to  be
0  e resu lt o f  leakage, and fo r  an y  am oun t 
^ <r 1 per cent, th e  assured w il l  recover. In  
t . Present case i t  appears fro m  th e  evidence

the  scale adop ted o f 3.25 k ilog ram s to  
Up .?aH°n  was th e  a p p ro p ria te  scale fo r  tu r -  
j,. .n  lne a t th e  tem pe ra tu re  a t the  p o r t  o f 
shi^m U lit ’ a il(l  d id  g ive  th e  ac tu a l w e ig h t o f 
o f ,̂nu:ni  com parable w ith  th e  ac tu a l w e igh t 
an ls<i |a rge. There was, there fore , p roved  
t jle actu a l phys ica l loss, and th e  p la in t if fs  in
1 n actlon  have recovered th e  excess over 
i j ®  cent, o f  th a t  ac tu a l phys ica l loss. There 
can °  ®rou nd  fo r  im p u tin g  th a t  loss to  any 
foreSC ° ^ le r th a n  leakage, and I  th in k ,  the re - 
p l ^ ! th a t  th e  ju d g m e n t in  fa v o u r o f  the  
Sh * is correct, and th a t  th is  appeal

u d be dismissed w ith  costs.

A pp ea l dismissed.

J L 0lie,i to rs fo r  th e  appe llan ts, W indybank, 
and Lawrence.

CVi,0^ C* t° rs fo r  th e  respondents, W ill ia m  A .  
run ,P and Son.

A p r i l  25 and June  14, 1929.

( cfore Lords Buckmaster, Dunedin, Sumner, 
Atkin, and Warrington.)

D OF Trade v . Hain Steamship Company 
Limited, (a)

appeal from the court of appeal in

E N G L A N D .

eC o /rH° ned Ship ~  C h a rte r-p a r ty  T .99 —
__] \ lStori Negligence o f both ships— W ar r is k
° f  A d m -e — W arlike  operation— L ia b ili ty

' the V
In

c la im a n t"*  steamshiP T -. belonging to the 
Coni Was ‘requisitioned by the S h ipp ing  
P r o v id e ’ un(h'r  charter-party T .99, which  
i n d e n t ’ Cr own would undertake to 
queue U l f  ^ ie owners in  respect o f a l l conse- 
W ould* w.a rtike operations w h ile the owners 
Xn j .  continue to bear the m arine risks. 
signer]01 af ler the A rm is tice  had been 
—  ’ th e 'r .  was on a voyage fro m  the U n ited

ted b y  E d w ard  J, m . Ch a p l in , Esq., B arris te r-a t- 
Law.

States w ith  a cargo o f oats, and a steamer, the
R ., which had been requisitioned by the U n ited  
States Government, was on a voyage fro m  E ng
land  to the U n ited  States w ith  a cargo o f mines 
which, as the A rm is tice  had been signed, were 
no longer required fo r  ca rry ing  on hostilities  
in  European waters. On the n igh t o f Christmas 
D ay, the steamers came in to  co llis ion  in  m id - 
A tla n tic , and the T . was so much damaged 
that she was o ff h ire  fo r  n ine ty-n ine  days. The 
collis ion was due to the fac t that both steamers 
were being negligently navigated at the time. 

The arb itra to r considered h im se lf bound by the 
decisions in  the C om m onw ealth  S h ipp ing 
R epresenta tive  v. P en insu la r and O rien ta l 
B ran ch  Service ; The Geelong (128 L .  T . Rep. 
546 ; (1923) A . C. 191) and  A tto rn e y -
General v. A de la ide Steam ship Com pany 
L im ite d  ; The W a rild a  (129 L . T . Rep. 161 ; 
(1923) A . C. 292), and held that the co llis ion  
was a consequence o f w a rlike  operations, and  
therefore that the Crown was liable under the 
roar-risks clause in  the charter-party to in 
dem nify  the owners o f the T .

H eld, (1) that the a rb itra to r was entitled to f in d  
that the co llis ion  was a consequence o f w arlike  
operations, even although i t  happened after the 
declaration o f the A rm is tice  ; and  (2 ) that the 
c la im  made against the R . which, i f  i t  stood 
alone, would have been covered by the po licy, 
was not the less covered because the T . also 
contributed to the accident.

Decision o f the Court o f A pp ea l (17 A sp . M a r .  
L a w  Cas. 520 ; 139 L .  T . Rep. 566 ; (1928) 
2 K .  B . 534) affirmed.

Appeal fro m  th e  decision o f th e  C ourt o f 
A ppea l, repo rted  sub. nom. Re H a in  Steamship 
Com pany  (owners o f steamship T revan io n ) and  
the B oard  o f Trade  (17 Asp, M ar, L a w  Cas. 
520 ; 139 L .  T . R ep. 566 ; (1928) 2 K .  B . 534) 
on a special case sta ted b y  an a rb itra to r .

In  1917 th e  steam ship Trevan ion, o f  w h ich  
th e  c la im an ts  were th e  owners, was req u is i
tio n e d  b y  the  B r it is h  A d m ira lty  unde r the  
te rm s o f c h a rte r-p a rty  T .99. B y  clause 18 
o f th a t  c h a rte r-p a rty , “  T he  A d m ira lty  sha ll 
n o t be he ld  lia b le  i f  th e  steam er sha ll be los t, 
wrecked, d r ive n  on shore, in ju re d , o r rendered 
incapable o f service b y  o r in  consequence o f 
dangers o f the  sea o r tem pest, co llis ion , fire , 
accident, stress o f w eather, o r an y  o th e r cause 
a ris ing  as a sea r is k ,”  and b y  clause 19 : “  The 
risks o f w a r w h ich  are take n  b y  th e  A d m ira lty  
are those risks  w h ich  w o u ld  be excluded fro m  
an o rd in a ry  E ng lish  p o lic y  o f m arine  insurance 
b y  th e  fo llo w in g , o r s im ila r, b u t  n o t m ore 
extensive clause : W a rra n te d  free o f capture, 
seizure, and de ten tio n  and th e  consequences 
the reo f, and also fro m  a ll consequences o f 
h o s tilit ie s  o r w a rlik e  opera tions, w he the r before 
o r a fte r dec la ra tion  o f w a r.”

On the  a fte rnoon  o f Christm as D a y  1918, 
ab ou t s ix  weeks a fte r  th e  A rm is tice  was signed 
b y  G erm any and th e  A llie s  in  th e  G reat W ar, 
th e  Trevan ion, w h ich  was th e n  c a rry in g  a 
cargo o f oats, the  p ro p e rty  o f the  B r it is h  W a r 
D e pa rtm e n t, fro m  the  U n ite d  States o f A m erica ,
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to  P o rtla n d , fo r  orders, co llided in  m id -A tla n tic  
w ith  th e  steam ship Roanoke, w h ich  was the n  
in  th e  possession and under th e  co n tro l o f th e  
U n ite d  States G overnm ent, em ployed b y  th a t  
G overnm en t so le ly fo r  na va l purposes as a 
re g u la r ly  com m issioned m ine p la n te r o f the  
U n ite d  States N a v y , operated b y  th e  N a v y  
D e pa rtm e n t, officered b y  com m issioned officers 
o f th e  U n ite d  States N a v y  and m anned b y  a 
U n ite d  States na va l crew.

The a rb it ra to r  found  th a t,  a t  th e  t im e  o f the  
co llis ion , th e  Roanoke was proceeding “  under 
her aforesaid p u b lic  em p loym ent ”  fro m  P o r t
land , E ng land , to  H a m p to n  Roads, V irg in ia , 
ha v in g  720 m ines on board , b u t  no o ther 
cargo and no passengers, and th a t  the re  was 
no evidence w ith  regard to  th e  circum stances 
under o r th e  purposes fo r w h ich  th e  m ines were 
be ing carried . H e  found  th a t  b o th  vessels 
were neg ligent and b o th  were e q ua lly  to  
blam e.

The co llis ion  occurred on th e  25 th  Dec. 1018, 
some s ix  weeks a fte r  th e  A rm is tice . The d u ra 
t io n  o f th e  A rm is tic e  was o r ig in a lly  fixe d  a t 
th ir ty - s ix  days, b u t  was subsequently extended 
fro m  t im e  to  t im e . D u r in g  the  A rm is tice  
th e  b lockade cond itions  set up  b y  the  A llie d  
and Associated Powers rem ained unchanged, 
and G erm an m erchan t ships a t sea and vessels 
ca rry in g  con traband  goods rem ained lia b le  to  
cap tu re  ; b u t  th e  o the r h o s tilit ie s  had ceased. 
U p  to  th e  t im e  o f th e  A rm is tice , th e  Roanoke 
had  been em ployed as a w arsh ip  engaged in  
opera tions o f w a r, and the question was w hethe r 
she was pe rfo rm in g  a w a rlik e  opera tion  when 
proceeding, unde r orders, fro m  E ng la nd  to  
A m erica  d u rin g  th e  te m p o ra ry  and qua lified  
suspension o f h o s tilit ie s  a t sea b ro u g h t abou t 
b y  th e  A rm is tice .

The owners o f th e  Trevan ion  contended th a t  
th e  A rm is tic e  d id  n o t change th e  cha racter o f 
th e  Roanoke's em p loym ent, and th a t,  as the  
w a r had n o t te rm in a ted , the  case was s im p ly  
one o f a w arsh ip  in  th e  em p loy o f one o f the  
be llige ren t Powers ca rry in g  m un itio ns  o f w a r 
fro m  one place to  ano the r d u rin g  a state o f w ar, 
and consequently th a t  the  Roanoke was engaged 
in  a w a rlik e  opera tion  a t th e  tim e  o f the  
co llis ion .

The B oard  o f T rade, on the  o th e r hand, 
contended th a t  in  o rder to  render an opera tion  
“  w a rlik e  ”  w ith in  th e  m eaning o f clause 19, i t  
m ust be one w h ich  is perfo rm ed in  fu rthe rance  
o f h o s tilit ie s , o r fo r  com ba tan t purposes, and 
th a t  an A m erican  w arsh ip  proceeding to  
A m erica  a fte r th e  cessation o f ho s tilit ie s , w ith  
m u n itio n s  o f w a r w h ich  were no longer requ ired, 
was n o t engaged in  a w a rlike  opera tion .

The a rb itra to r ,  in  decid ing in  fa vo u r o f the  
owners o f the  Trevanion, had found  as a fa c t 
and he ld as a question o f law  th a t  th e  Roanoke, 
a t th e  t im e  o f co llis ion , was pe rfo rm in g  a 
w a rlik e  opera tion  ; and he he ld, fu rth e r, fo llo w 
in g  th e  decisions in  Commonwealth S h ipp ing  
Representative v . P en insu la r and O rienta l B ranch  
S erv ice ; The Geelong (128 L . T . R ep. 546 ; 
(1923) A . C. 191) ; and Attorney-General v . 
Adelaide Steamship C o m pa ny ; The W arilda  I

(129 L .  T . R ep. 161 ; (1923) A . C. 292), th a t  the  
co llis ion  was a consequence o f w a rlik e  opera
tions, and th a t,  the re fore , th e  Crown was liab le  
to  in d e m n ify  th e  owners o f th e  steam ship 
Trevanion  unde r the  w a r risks clause o f the  
c h a rte r-p a rty  T . 99.

The C ourt o f Appea l (S cru tton , Lawrence, 
and Greer, L .J J .)  he ld , reversing th e  decision 
o f R o w la tt,  J ., (1 ) th a t  a t th e  t im e  o f the  
co llis ion  th e  steam ship Roanoke, w h ich  was 
ca rry in g  th e  m ines, was engaged in  a w a rlike  
opera tion , and (2) th a t  as the  Roanoke was 
engaged on a w a rlik e  opera tion , tho ugh  con
ducted neg ligen tly , th e  Crown was n o t excused 
fro m  l ia b i l i t y  under its  w ar-risks  clause, because 
the loss was e q ua lly  caused b y  th e  negligence o f 
ano the r ship. The Crown was, there fore , liab le , 
and th e  aw ard o f  th e  a rb itra to r  in  fa v o u r o f 
th e  shipowners m us t be restored.

The B oa rd  o f T rade  appealed.

S ir Thomas In s k ip , K .C ., S ir Boyd M e rr im a n ,
K .C . and Russell Davies fo r  th e  appe llants.

C. R . D u n lop , K .C . and R . H .  Balloch  fo r  the  
respondents.

The House to o k  tim e  fo r  consideration.

L o rd  Buckmaster.— A t  abou t 8.20 p .m . on 
th e  25 th  Dec. 1918, th e  steam ship Trevanion  
co llided  in  th e  N o r th  A t la n t ic  w ith  th e  steam 
ship Roanoke, and suffered damage b y  w h ich  
she was disabled fo r  n ine ty -n ine  days. The 
Trevanion  was a t the  date o f th e  co llis ion under 
req u is itio n  to  H is  M a je s ty ’s G overnm ent upon 
th e  te rm s o f the  c h a rte r-p a rty  w h ich , under the  
reference o f T .99, has become fa m ilia r  to  the  
courts . The Roanoke was in  the  possession and 
co n tro l o f the  U n ite d  States o f A m erica , and 
was em ployed b y  th e  U n ite d  States N a v y  as 
a m ine -p lan te r, officered b y  officers o f the  
U n ite d  States N a v y , and m anned b y  a U n ite d  
States N a v y  crew. A t  the  t im e  o f the  co llis ion  
the  Trevan ion  was on a voyage fro m  N ew  
Y o rk  to  P o rtla n d  laden w ith  a cargo o f oats, 
and the  Roanoke was proceeding fro m  P o rtla n d  
to  H a m p to n  Roads, V irg in ia , w ith  720 m ines 
on board  be longing to  th e  N a v y  D e pa rtm e n t 
o f th e  U n ite d  States o f A m erica , and she was 
c a rry in g  no o th e r cargo and no passengers. 
The co llis ion  was due to  the  jo in t  negligence o f 
b o th  vessels and b o th  were e q ua lly  to  blam e.

The consequent d ispu te  as to  l ia b i l i t y  was 
re ferred to  a rb itra t io n  and the  a rb itra to r  found  
th a t  the  steamship Roanoke was a t th e  t im e  in  
question pe rfo rm in g  a w a rlike  opera tion  and 
th a t  the  co llis ion  was a consequence o f ho s tilit ie s  
o r w a rlike  opera tions. R o w la tt,  J ., on appeal, 
disagreed w ith  th is  v iew , b u t  his ju d g m e n t was 
reversed b y  th e  C ourt o f A ppea l.

The term s o f the  ch a rte r-p a rty , th e  rig h ts  
under w h ich  are in  issue, need o n ly  a b r ie f 
reference. Clause 18 exem pts the  A d m ira lty  
fro m  l ia b i l i t y  i f  th e  ship be lost, am ong o ther 
th ings , “  b y  co llis ion  . . .  o r b y  any 
o th e r cause a ris ing  as a sea r is k ,”  b u t b y  
clause 19 th e  A d m ira lty  themselves undertake  
the  risks excluded fro m  an o rd in a ry  insurance
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clau ^  m arine  insurance under th e  fo llo w in g  
Consee :  “  W a rran te d  . . . free fro m  a ll

quences o f h o s tilit ie s  o r w a rlik e  opera tions
R Pon t i i  be^ore o r a fte r  dec la ra tion  o f w a r.”  
t j j jg ttiose clauses i t  is o n ly  necessary to  m ake 
to  h °m m en t = th a t,  in  m y  op in ion , taken  
again f T’ ^ e y  p ro v id e  a com plete insurance 
excervt a ll loss a ris ing  as a sea r is k , a l l th a t  is 
taken n Rorn th e  general clause be ing under- 

’y  th e  A d m ira lty .  I f ,  the re fore , the  
result13^  had been th e  m arine  insure r the  
haV(, , Woi]ld  have been th a t  th e  ship w o u ld  
in SUr ” a(  ̂ the  bene fit o f  a com plete m arine  
referr^ 06 P °hcy  w ith o u t a n y  o f th e  exclusions 

T h f i  in  clause 19.
wheth hrSt question that arises, therefore, is 
hostil e tbe col»si°n was a consequence of 
SeconH °F warlike operations ; and the 
negli ’ ”  this be so, is whether the fact of the 
fr<Hn b*1-06 tbe Trevan ion  prevents her owners 
aPpea Cln® entitled to recover. The firs t point 
that d -V0 me t°  he one upon which i t  is possible 
In Hop 'i’jfa t views might reasonably be held, 
and (, C'i l 948 the Armistice had been declared 
it  prov-,i )e< n existing for some six weeks, and 
immerl'1(+ by art - 20 that there should be an 
10SS a late cessation of hostilities at sea, so that 
as i  ^ consequence of hostilities, meaning 
negati 't  does, existing hostilities, is
and h o ^  '̂■be war> however, had not ended, 
Was an>eVer ho probable i t  may have been, it  
have h 6 P°ss*hle tha t i t  could at any moment 
PnsitioCen rev've<l, and i t  is certain tha t the 
P°«sii)iii tfnust he regarded in the ligh t of that 
Peacefi i ^ be Roanoke was sailing into 
Purpos Waters w ith a cargo of mines, for what 
point t 1S 11 sf ated, and these considerations 
Was n0t°  Ir' “r m*n<f. to the conclusion that she 
is clear m a warlike operation ; but i t
Which th i* there were other matters upon 
°PPosite <' • *eaiIied arbitrator m ight take the 
fact, anrl̂ T W’ R  >s essentially a question of 
finding * * am n° t prepared to disturb his

T h e  *

w ith . ^ a in in g question can be s h o rtly  dea lt 
is enga„  ' j s House has decided th a t  i f  a vessel 
negligen ^  on w a rlik e  opera tions and b y  its  
negligenCe c°lhdes w ith  ano the r vessel, the  
being , ¡'C < oes n o t p re ven t th e  co llis ion  fro m  
■Attorney.^ resu lt ° f  w a rlik e  opera tions (see 
Pony r  '; en<‘r(P  v. Adelaide Steamship Com- 
Law  > The W a rild a  (16 Asp. M a r .

A . C. 2921 57r  129  ■ L - T ’ R e p ’ 161 ; (1923)
to  discus R  ls nc ilh e r  necessary n o r f i t t in g  
judgmeJ?s ° r  exam ine th e  grounds o f th a t  
au tho ritu t- ° r  fhe  la w  upon th is  p o in t is 
th a t the  lve  and clear. I t  fo llow s, there fore , 
Prevent , negligence o f th e  Roanoke does n o t 
Warlike 0 1S c?h is ion fro m  be ing th e  resu lt o f 
° f  the y  Pera t'°n s . Does, then , th e  negligence 
°p in ion  ■e.Va^ on produce th a t  re su lt ? In  m y  
F is c h e r  uoes n o t. I  th in k  th e  case o f 
4 9 3 : 71 t '¿nv ick  (7 A sp. M ar. Law  Gas. 
548), ' T - R eP- 238  ; (1894) 2 Q. B .

PPrevcd b y  th is  House in  Ley land  
R ife  f n f,.  ornPany L im ite d  v . N orw ich  U n ion  
Law  Society L im ite d  (13 Asp, M ar.

A . C. 350), shows th a t  i t  is no answer to  a 
c la im  under a p o lic y  w h ich  covers one cause 
o f a loss th a t  th e  loss was also due to  ano the r 
cause th a t  was n o t so covered. I t  fo llow s from  
th is  th a t  th e  c la im  made against th e  Roanoke, 
w h ich , i f  i t  stood alone, w o u ld  have been 
covered b y  th e  p o licy , is n o t th e  less covered 
because th e  Trevan ion  also c o n trib u te d  to  th e  
accident.

F o r these reasons I  th in k  th e  appeal 'should 
be dismissed.

L o rd  Dunedin.— I  concur.

L o rd  Sumner.— I n  pa r. 9 o f h is aw ard  the  
learned a rb itra to r  says : “  I f  and in  so fa r as 
i t  is a question  o f fa c t, I  f in d , and i f  and in  
so fa r  as i t  is a question o f law , I  ho ld  (sub ject 
to  the  op in ion  o f th e  cou rt) th a t  the  Roanoke, 
a t th e  t im e  in  question, was pe rfo rm in g  a w a r
lik e  opera tion  and th a t  th e  co llis ion  was a 
consequence o f  h o s tilit ie s  o r w a rlik e  opera
tion s  ”  and y o u r • Lo rdsh ips  have to  decide in  
th is  appeal w hethe r he was r ig h t.  I  th in k  he 
was.

T hough  th e  A rm is tice  had  been signed and, 
ha v in g  been renewed, was s t i l l  cu rre n t, w a r was 
n o t over n o r was th e  renew al o f w a r b y  any 
means o u t o f th e  question. E xce p t in  so fa r  
as her des tina tion  m ay  m ake the  difference, 
th e  Roanoke was ap p a re n tly  do ing w h a t w o u ld  
have been one o f her o rd in a ry  du ties flagrante  
bello, and, i f  she had been proceeding to  her 
s ta tio n  o ff th e  coast o f G erm any, I  do n o t 
th in k  i t  cou ld  have been argued, in  v ie w  o f th e  
au tho ritie s , th a t  her voyage so made was n o t 
a w a rlike  opera tion . The te m p o ra ry  cessation 
o f ho s tilit ie s , w h ich  is a ll th a t  an arm is tice  in  
its e lf  invo lves, cou ld n o t deprive  th e  opera tion  
o f th a t  character.

The appe llan ts ’ p ro po s ition  was th a t  i t  is  
n o t enough to  p rove  w h a t the  Roanoke was, 
unless i t  is also shown w h a t she was do ing. I  
recognise th e  h igh  im portance  o f considering 
th e  sh ip ’ s e rrand  and th e  purpose o f her 
voyage, b u t  I  should have th o u g h t th a t,  ha v in g  
p roved  an an im a l a t large to  be a lio n , i t  was 
n o t fu r th e r  indispensable to  p rove  th a t  he 
was n o t a t th e  m om ent m ere ly  pe rfo rm in g  as a 
la m b , unless, o f course, some circum stances o f  
ov ine behav iou r happened to  be apparen t. In  
t r u th  th e  con ten tion  th a t  th e  opera tion  was 
n o t w a rlike , in  o th e r words, th a t  under th e  
circum stances, w h a teve r i t  was lik e , i t  was in  
t r u th  peaceful, is founded m a in ly  on th e  
Roanoke's destina tion , and p a r tly ,  I  th in k ,  on 
w h a t is now  know ledge b u t  the n  was on ly  
hope, th a t  ho s tilit ie s  were a c tu a lly  ove r. 
Y o u r  Lo rdsh ips  were n o t m uch tro u b le d  w ith  
the  question w hethe r th is  m a tte r was one o f  
fa c t o r o f la w  ; the  p o in t re a lly  urged was th a t  
the re  is no p resum p tion  here one w a y  o r the  
o th e r as to  th e  purpose o f th is  voyage ; th a t  
its  character depends on its  purpose ; and  th a t  
fo r  the  purpose n o th in g  sho rt o f a ff irm a tiv e  
p ro o f w i l l  do. H a d  th e  vessel n o t been a 
re g u la rly  com m issioned ship o f w a r o f th e  
U n ite d  States N a v y  th is  m ig h t w e ll be so, b u t

D
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th a t  is w h a t she was in  fa c t, nam ely, a “  m ine- 
p la n te r,”  w ith  720 m ines on hoard , ready  and, 
fo r  a ll we kno w , w a itin g , to  he “  p lan te d .”  
W e have no r ig h t,  in  la w  o r in  fa c t, to  assume 
w ith o u t evidence th a t  such a ship is n o t 
engaged on th e  d u ty  fo r  th e  service o f w h ich  
she form s p a r t  o f th e  N a v y  to  w h ich  she 
belongs, and the  m ere fa c t th a t  we do n o t know  
w h y  she was sa iling  aw ay fro m  th e  o rd in a ry  
area o f h o s tilit ie s  fo r  purposes unknow n  does 
n o t establish such a conclusion, how ever am ple 
th e  scope fo r  speculation m ay  he. I t  is n o t fo r  
us to  presume to  kn o w  a ll the  purposes o f the  
na va l au tho ritie s  o f th e  U n ite d  States a t th a t  
t im e . I n  th e  absence o f know ledge I  th in k  
th a t  th e  a rb itra to r  co m m itte d  no e rro r o f law  
in  presum ing th a t  th e  purpose o f her voyage 
was such as to  consist w i th  her general w a r
lik e  character, and in  the  lik e  absence I  th in k  
i t  w o u ld  be useless fo r  me to  estim ate  the  
chance o f her m ission be ing o f one k in d  ra th e r 
th a n  o f another. T h is  is a stronger case th a n  
th a t  o f a m an-o f-w ar, re tu rn in g  to  her home 
p o r t  s t i l l  equipped w ith  her perm anent a rm a
m en t. L iv e  m ines, I  hope one m ay  be ju s tifie d  
in  saying, are n o t genera lly  supposed to  be 
th in gs  e ith e r requ ired  in  t im e  o f peace o r 
conven ien t fo r  storage a t hom e against the  
n e x t w a r, no r do th e y  co n s titu te  so safe a 
cargo as to  te m p t a n y  p ru d e n t a u th o r ity  to  
keep the m  on hand  i f  th e y  are no longer 
w anted  and, in  so fa r  as th is  was a question 
o f fac t, I  th in k  th a t  the  learned a rb itra to r  was 
e n tit le d , i f  he was so m inded, to  say so.

I t  was argued, tho ugh  I  do n o t th in k  th a t  
th is  question was s u b m itte d  b y  th e  special 
case, th a t  th e  co llis ion  here was n o t a r is k  
taken  b y  the  A d m ira lty  under cha rte r fo rm
T . 99, because clause 18 excepts “  co llis ion .”  
I  th in k  th is  reasoning is fa llac ious. E ach 
sh ip  ran  in to  th e  o th e r and, as th e  aw ard finds, 
th e  co llis ion  “  was caused b y  th e  neg ligent 
n a v ig a tio n  o f b o th  vessels ”  and “  b o th  were 
eq u a lly  to  b lam e.”  F o r th e  purposes o f an 
insu re r’ s l ia b i l i t y  th is  means th a t  the  loss—  
w h ichever ship is regarded as the  sufferer—- 
was the  resu lt o f tw o  causes, jo in t ly  and 
s im u ltaneous ly  in  opera tion— fo r  th e  Roanoke 
ran  in to  th e  Trevan ion  and th e  Trevan ion  ran  
in to  the  Roanoke. I f  th e  respondents had 
c la im ed in d e m n ity  fo r  th is  fro m  L lo y d ’s unde r
w rite rs  th e  answer w o u ld  have been “  th is  
loss, w h ich  is a co llis ion  loss, is one loss, the  
p ro d u c t o f tw o  causes, jo in t  and sim ultaneous, 
nam ely  th e  eccentric courses steered b y  the  
tw o  vessels. T he  w ho le  voyage o f th e  Roanoke, 
and there fore  th is  p a r t  o f i t ,  was a w a rlik e  
opera tion , and fro m  losses so caused th is  p o licy  
is w a rran te d  free. N e ith e r in  la w  no r in  fa c t 
is th is  co llis ion  and its  resu ltin g  damage 
apportionab le— hence no p a r t  o f i t  can fa ll 
on th is  p o lic y .”  T h is  defence w o u ld  have 
succeeded and, under clause 19 o f  cha rte r- 
p a r ty  T . 99, th is , coupled w ith  p ro o f th a t  the  
Roanoke’s voyage t r u ly  was a w a rlik e  opera
tio n , w o u ld  have b ro u g h t th e  case w ith in  the  
cover g iven b y  th e  A d m ira lty .  Clause 18 
m us t n o t be read so as to  eviscerate clause

19 ; b o th  s tand toge ther. I  th in k  clause 18 
o n ly  excludes such collis ions as do n o t o th e r-, 
wise come under clause 19 as be ing b o th  
excluded b y  th e  o rd in a ry  f.c . and s. clause 
and also caused b y  a w a rlik e  opera tion . 
A cco rd in g ly , I  th in k  th a t  th e  appeal fa ils .

L o rd  Warrington.— On th e  25 th  Dec. 1918, 
th e  respondents’ steam ship Trevan ion  came 
in to  co llis ion  in  th e  N o r th  A t la n t ic  w ith  th e  
steam ship Roanoke and suffered considerable 
damage.

The Trevan ion  was a t th e  t im e  o f  th e  col
lis io n  unde r re q u is itio n  to  H .M . G overnm ent 
upon  th e  te rm s o f th e  p ro  fo rm a  c h a rte r-p a rty  
kno w n  as T .99.

The question  in  th is  appeal is w he the r the  
damage susta ined b y  th e  Trevan ion  was a 
consequence o f w a rlik e  opera tions w ith in  the  
m eaning o f clause 19 o f th e  c h a rte r-p a rty .

The question was in  th e  f irs t  instance re 
fe rred  to  M r. R aeburn , K .C ., w ho s ta ted  his 
aw ard  in  th e  fo rm  o f a special case.

H e  he ld  th a t  on the  facts fou nd  o r a d m itte d  
th e  co llis ion  was a consequence o f w a rlike  
opera tions. T h is  decision was reversed b y  
R o w la tt,  J ., whose ju d g m e n t was in  tu rn  
reversed b y  the  C ourt o f A ppea l (S cru tton , 
Law rence and Greer, L .J J .) .  Hence th is  
appeal.

A t  th e  date o f th e  co llis ion  th e  A rm is tice , 
concluded on th e  11 th  N o v . 1918, was in  force. 
U n de r its  te rm s h o s tilit ie s  a t sea were sus
pended, b u t  th e  e x is ting  b lockade cond itions 
were to  rem a in  unchanged.

I t  is com m on ground  th a t  th e  Trevan ion  was 
n o t engaged in  a w a rlik e  opera tion . She was 
on a voyage fro m  N ew  Y o rk  to  P o rtla n d . A t  
th e  tim e  o f th e  co llis ion  she was e x h ib it in g  the  
reg u la tion  lig h ts , b u t  n o t th e  o p tio n a l m ast
head lig h t.

The fo llo w in g  are th e  find ings o f th e  a rb i
t ra to r  on w h ich  th e  question tu rn s  :

“ 5. The steam ship Roanoke a t  th e  tim e  in  
question  was in  th e  possession and co n tro l o f 
th e  U n ite d  States o f  A m erica  under a bare 
b o a t cha rte r. D u r in g  th e  pe riod  fro m  the  
25 th  June 1918 to  th e  25 th  Jan . 1919, she was 
em ployed b y  th e  U n ite d  States o f  A m erica  
so le ly fo r  na va l purposes as a re g u la r ly  com 
m issioned m in e -p lan te r o f th e  U n ite d  States 
N a v y , operated b y  th e  N a v a l D e pa rtm e n t, 
officered b y  com m issioned officers o f th e  U n ite d  
States N a v y , and m anned b y  a U n ite d  States 
N a v y  crew.

“  A t  the  t im e  o f th e  co llis ion  w ith  the  
Trevanion  th e  Roanoke, unde r her aforesaid 
p u b lic  em p loym ent, and officered and m anned 
as above sta ted, was proceeding fro m  P o rtla nd , 
E ng la nd , to  H a m p to n  Roads, V a., w i th  720 
m ines on boa rd  be longing to  th e  N a v y  D e p a rt
m en t o f th e  U n ite d  States o f A m erica  and was 
c a rry in g  no o th e r cargo and no passengers. 
She was e x h ib it in g  th e  reg u la tion  ligh ts . 
There was no evidence before me as to  
th e  circum stances under, o r th e  purposes 
fo r, w h ich  th e  m ines in  question were being 
carried.
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as t  " H a v in g  ca re fu lly  considered th e  evidence 
by  + L he sa}d co llis ion , I  f in d  th a t  i t  was caused 
th a t y, neg lige n t n a v ig a tio n  o f b o th  vessels, and 

o th were e q ua lly  to  blame. The said 
iftsufH nCe consis ted  in  a ha d  lo o k -o u t on bo th , 
fa ilur  C1f n^ p o rtin g  b y  th e  T revan ion, and 
R o a n o k ”  keep he r course on th e  p a r t  o f th e

0f ^  aPpellants contended : (1) T h a t th e  fa c t 
hostiluOUlSion. occu rrin g  d u rin g  suspension o f 
causerl T f  *tseH  preven ted  i t  fro n t be ing 
i f  th j„  J3y a w a rlik e  ope ra tion  ; (2) th a t  even 
eviden aCt Was in su ffic ie n t, the  absence o f any 
Purno ° e aS to  t *le  circum stances unde r and the  
carried68 ^°r  w iu ch  th e  m ines were being 
fitu] ^e ildered i t  im possib le p ro p e rly  to  
Warlik a t the  Roanoke was engaged on a 
o f th Qe °Perat io n  ; (3) th a t  th e  negligence
iision Sfr ° n  rRre'oanion p reven ted the  eol- 
nperation" 1 a consequence o f w a rlike

W ith ?rs t ° f  these con tentions, I  agree
H o s ti lif6 a rf i i t ra to r  and the  C ourt o f A ppea l, 
at an lc? Were suspended b u t  the  w a r was n o t 
the a rhn  ’ and in  m y  op in io n  i t  was open to  
the s,](. a lo r  to  h o ld  th a t,  n o tw ith s ta n d in g  
^°ano /,')enS*0n h o s tilit ie s , th e  voyage o f the  
Was a 6 11 Oder th e  circum stances fou nd  b y  h im  

As t War.like  opera tion .
th a t fi i '  • 6 sec°n d , th e  a rb itra to r  has found  
the c o lir -ng Peri0d  in c lu d in g  th e  day o f 
fo r nav 1®10n th e  Roanoke was em ployed solely 
niine-nl '  Pu rP °ses as a re g u la r ly  comm issioned 
In  a st8^ 61 ca rry in g  a la rge cargo o f  m ines, 
enough + w a r f-hat fa c t is in  m y  op in ion  
operati e°n s t itu te  he r voyage a w a rlike  
v °yage°n ^  eould n o t be denied th a t  on the  
t i ° fl she was engaged in  such an opera-
c° n tra rv  ’ tv.1* nhsence o f evidence to  th e  
a ttach f  ’ , same q u a lity  m ust, in  m y  op in ion , 
posintr to  ■ 6 rem a inder o f her voyage. Sup- 
the e lm pa c t o f th e  co llis ion  had exploded 
damage ' i  ° r  some o f th e m  causing fu rth e r 
to  conte d WOldd have sure ly  been im possib le 
° f  a w a r t ’ th is  was n o t a consequence
° f  the Pv , opera tion , y e t th e  m ere accident 
the Voyage ^°n  WOU' <1 n o t al t er the  na tu re  o f

is conehm e ,th ir d  con ten tion , I  th in k  th e  p o in t 
■Attornen-r H ie decision o f th is  House in  
Pony ''.owal v . Adela ide Steamship Com- 
fhere held^+K ’ W a rild a  (sup.). I t  was
did no t n , l at  the negligence o f th e  w arsh ip  
Sequence re/ en^ ^he co llis ion  fro m  be ing a con- 
how ean w a rlike  opera tions. I f  th is  is so, 
tr ib u tin g  i f  ne§hgence o f th e  o th e r sh ip  con- 
hsion, hav on ly  c o n trib u tin g , to  the  col-
arh itra to r  C ^ a t e_fTect ? On the  f in d in g  o f the  
negho-en ' t  ls im possib le to  say th a t  the  
Pr °x im at „  ° t  e ithe r ship b y  its e lf  was the  

T h U c a s e T 5? o f ^ e .  co llis ion .
° f  the Cl S Clearly  d is tingu ishab le  fro m  th a t  
U n ite d  , .a",> M athieson (C lan L in e  Steamers
?°8) recent! ^  °J' Trade  (45 T im es L .  R ep.
111 Which i t  '  decided in  y o u r Lo rdsh ips ’ House, 
° f  the  co lli " aS he ld  th a t  th e  p ro x im a te  cause 
Peering i ,...1S10n,.was th e  b reak ing  dow n o f the  

& & r  of the  m erchan t vessel, rendering

th e  co llis ion  in e v ita b le  fro m  th e  m om ent when 
i t  occurred.

I  agree th a t  the  appeal fa ils  and m us t be 
dismissed.

L o rd  Atkin.— I  agree w ith  th e  ju d g m e n t 
w h ich  has been de live red b y  m y  noble and 
learned fr ien d , L o rd  Sum ner, and have n o th in g
to  add. A ppea l dismissed.

S o lic ito r fo r  th e  appe llan ts, The S o lic ito r to 
the B oard  o f Trade.

S olic ito rs fo r  th e  respondents, Thomas Cooper 
and Co.

Sujpnie Court of |«Mature.
-------- ♦--------

C O U R T  O F  A P P E A L .

Wednesday, Dec. 19, 1928.

(Before Sc r u tt o n , Gr e e r , and Sa n k e y , L .J J .)

Sy m in g t o n  a n d  Co . v . U n io n  I n s u r a n c e  
So c ie t y  of  Ca n t o n  L im it e d  (N o . 2). (a)

Insurance (M a rin e )— P o licy— S lip — Goods in 
sured fro m  warehouse to warehouse— W arranted  
free fro m  restra in t— Free fro m  p a rtic u la r  
average— F ire  at po rt o f shipm ent— Goods 
destroyed by order o f po rt authorities— M a rg in a l 
note in  p o licy  that goods not covered i f  otherwise 
insured against f ire — Condition not in  s lip .

The cla im ants were cork growers and had a fac to ry  
and warehouse some m iles in la n d  nearA lgeciras. 
There was no warehouse at A lgeciras, and the 
cork was accumulated on the je tty  at that place. 
The cla im ants insured a quan tity  o f cork fro m  a 
p o rt or place between Bordeaux and N ice  to the 
U nited K ingdom  w ith  the defendants. A  f ire  
broke out near the je tty , and the cla im ants' cork 
was seriously damaged by the action taken 
by the p o rt authorities to prevent the f ire  spread
ing . The p o licy  had not been issued, but the 
cork was covered by s lips and cover notes. When 
issued the po licy  contained a m arg ina l clause 
that the po licy  was not to enure to the benefit o f 
any f ire  insurance company. Loss reasonably 
attributable to f ire  was, however, covered by 
clause 9 , and there was also a warehouse-to- 
warehouse clause. The m arg ina l clause was 
not included or stipu la ted fo r  in  the s lip , and  
the arb itra to r excluded i t  fro m  the p o licy  fo r  that 
reason. He also held that the loss was one 
reasonably attributable to f ire  w h ile the goods 
were in  the o rd ina ry  course o f transit. H e made 
an award in  favo u r o f the c la im ants . '1 he
Court o f A ppea l held, on a case stated, vary ing  
the order o f Roche, J .  (1) that at the tim e o f the 
loss the goods were in  the o rd ina ry  course o f 
trans it and were covered by the warehouse-to- 
warehouse clause ; (2 ) that the goods w hile on

(aTReported b y  E d w a e d  J. M . Ch a p l in , Esq., Barrister-at- 
Law
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the quay at A lgeciras mere lost by p e rils  insured  
a g a in s t; (3) that the action o f the po rt au tho ri
ties mas not a matter which was contemplated 
by the w arran ty  against restra in t o f p r in c e s ; 
and  (4) that the question whether the p o licy  
issued so f a r  as i t  contained a f ire  clause was 
or was not contrary to the usual fo rm  o f m arine  
insurance on goods, m ust be referred back to 
the arb itra tor. I n  his supplemental aw ard the 
arb itra to r fo u n d  and awarded (a) that the po licy  
issued so f a r  as i t  contained the f ire  clause was 
a not unusua l fo rm  o f m arine  po licy  on goods ;
(b) that i t  was not the usual fo rm  o f m arine  
p o licy  on goods ;  and  (c) that i t  was the usual 
fo rm  o f m arine  po licy  on goods issued by the 
appellants.

H eld, that the effect o f the m arg ina l clause was 
p a r t ia lly  to l im it  or contradict clause 9 o f the 
po licy . I f  the underwriters wished to l im it  that 
clause and to exclude the ir lia b il ity  fo r  loss by 
f ire  they m ust do so by express terms on the 
s lip , and not leave i t  to be im p lie d  that the 
usual fo rm  o f p o licy  o f the company is  to be 
issued. The defence o f the underwriters there
fo re  fa iled .

Further hearing  o f  th is  appeal on  th e  question 
w h ic h  had been re fe rred  hack  to  th e  a rb itra to r .  
The previous hearing  is rep o rted  139 L .  T . Rep. 
386.

T he  respondents, w ho were co rk  growers, had 
a fa c to ry  and warehouse a t San Roque, in  
Spain, a few  m iles in la n d  fro m  A lgeciras and 
connected b y  ra ilw a y  w ith  th a t  p o r t.  There 
was a je t t y  a t A lgeciras b u t  no warehouse, 
and th e  respondents were accustom ed to  send 
th e ir  co rk  d a ily  in  sm all q u a n titie s  dow n to  the  
je t ty ,  w here i t  accum ula ted u n t i l  the re  was a 
su ffic ien t q u a n t ity  to  he sh ipped to  th e  U n ite d  
K in gd om .

O n th e  25 th  N o v . 1919 th e  respondents 
insured  th e ir  co rk  w ith  th e  appe llan ts  a t and 
fro m  an y  p o r t  o r po rts , place o r places, between 
B ordeaux and N ice, to  th e  U n ite d  K in g d o m  
and u n t i l  de live red a t destina tions in lan d . The 
p o lic y  con ta ined th e  fo llo w in g  clauses :

(1 ) W a rra n te d  free o f cap ture , seizure, 
arrest, re s tra in t o r de ta inm ent.

(6 ) The insured  goods are covered sub ject 
to  th e  te rm s o f th is  p o lic y  fro m  th e  t im e  o f 
leav ing  th e  sh ipper’ s o r m an u fac tu re r’s w are
house d u rin g  th e  o rd in a ry  course o f t ra n s it  
u n t i l  on board  th e  vessel . . . and fro m
th e  vessel w h ils t on  quays, wharves, o r in  
sheds d u rin g  th e  o rd in a ry  course o f tra n s it  
u n t i l  sa fe ly  deposited in  consignee’s o r o ther 
warehouse a t de s tina tion  nam ed in  p o licy .

(9) Warrantedfreefromparticularaverage. . . . 
but notwithstanding this warranty the assurers 
are to pay the insured value of any package or 
packages which may be to ta lly  lost in  loading, 
transhipment, or discharge, also for any loss 
which may reasonably be attributed to fire.

In  th e  m arg in  o f th e  p o lic y  th e  fo llo w in g  
clause, w h ic h  d id  n o t appear in  th e  s lip , was 
inserted  :

“  T h is  p o lic y  n o t to  enure to  th e  bene fit o f 
an y  fire  insurance com pany. I t  is  w a rra n te d

and agreed b y  th e  assured th a t  an y  shore r is k  
against f ire  g ran ted  here in  sha ll n o t cover w hen 
th e  assured o r an y  ca rrie r o r ba ilee has fire  
insurance w h ic h  w o u ld  a tta c h  i f  th is  p o lic y  
had n o t been issued.”

O n th e  9 th  Feb. 1920 th e  respondents had on 
th e  je t t y  a w a itin g  sh ipm en t a large q u a n tity  o f 
co rk , some o f w h ic h  had been ly in g  the re  since 
A ug . 1919, and th e  rem a inde r o f w h ic h  had been 
sent dow n fro m  th e  respondents’ warehouse a t 
San R oque in  N o v . and Dec. 1919, and Jan . 
1920. T he  respondents expected to  sh ip  th is  
co rk  b y  a steam er w h ic h  was expected to  sail 
abou t th e  20 th  Feb. 1920. O n th e  9 th  Feb. 
1920 a fire  b roke  o u t on th e  je t t y  a t some 
d is tance fro m  th e  respondents’ co rk , and th e  
p o r t  a u th o ritie s , in  o rder to  p re ven t th e  fire  
fro m  spreading, je tt is o n e d  some o f th e  co rk  
and th re w  sea w a te r on th e  rem a inder. A t  th e  
t im e  o f th e  fire  occu rring  no dec la ra tion  had been 
made under th e  insurance ; no p o lic y  had been 
issued. T he  respondents c la im ed in  a rb itra t io n  
aga inst th e  appe llan ts  in  respect o f th e  goods 
so destroyed and damaged. The appe llants 
contended th a t  a t th e  t im e  o f th e  fire  
th e  r is k  had n o t a ttached , as th e  goods were 
covered o n ly  fro m  a place on th e  coastline, and 
th e  reference to  warehouse m eant fro m  a w are
house a t th e  p o r t  o f load ing  ; th a t  th e  p ro x im a te  
cause o f th e  loss was n o t th e  fire  b u t th e  ac tio n  
o f th e  a u th o ritie s , and was excepted b y  th e  
w a rra n ty  free fro m  re s tra in t ; and th a t  th e  
m arg ina l no te p reven ted  th e  respondents fro m  
recovering  as th e y  had insured  th e  goods 
against fire  w ith  o th e r insurers.

The  C ourt o f A ppea l he ld , on a case stated,
(1 ) th a t  a t th e  t im e  o f th e  loss th e  goods were 
in  th e  o rd in a ry  course o f t ra n s it  and were 
covered b y  th e  warehouse-to-warehouse clause ;
(2 ) th a t  th e  goods w h ile  on th e  q u ay  a t A lg e 
ciras were lo s t b y  pe rils  insured against ; (3 ) 
th a t  th e  a c tio n  o f th e  p o r t  a u th o ritie s  was n o t 
a m a tte r  w h ic h  was con tem pla ted  b y  th e  
w a rra n ty  against re s tra in t o f prices ; and  (4 ) 
th a t  th e  question  w he the r th e  p o lic y  issued, 
so fa r  as i t  con ta ined  a fire  clause, was o r was 
n o t co n tra ry  to  th e  usual fo rm  o f m arine  
insurance on goods m ust be re fe rred  back to  th e  
a rb itra to r .

T he  m a tte r  ha v in g  been re fe rred  back to  the  
a rb itra to r ,  th e  la tte r  made a supp lem enta l 
aw ard  in  w h ic h  he fou nd  (1 ) th a t  th e  p o lic y  
issued, so fa r  as i t  con ta ined th e  fire  clause, 
was a n o t unusual fo rm  o f m arine  p o lic y  on 
goods ; (2 ) th a t  i t  was n o t th e  usual fo rm  o f 
m arine  p o lic y  on goods ; and  (3) th a t  i t  was the  
usual fo rm  o f m arine  p o lic y  on goods issued b y  
th e  appe llants.

Le Quesne, K .C . and  Simey fo r  th e  appe llants.

Porter, K .C . and Somervell fo r  th e  respondents 
were n o t ca lled  upon.

Scrutton, L .J .— W e sent th is  case on one 
p o in t back to  th e  a rb itra to r  w ho had sta ted  
th e  case fo r  some fu r th e r  in fo rm a tio n  because 
we th o u g h t th a t  one aspect o f th e  case m ig h t 
raise m a tte rs  upon w h ich  a d d itio n a l in fo rm a tio n
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" ’as desirable, and we now  have to  de te rm ine  
the p o in t w h ic h  we le ft  unde te rm ined  w hen th is  
case came be fore us.

The d ispu te  was as to  some co rk  w h ic h  was 
ly in g  on th e  p ie r a t A lgeciras, between th e  
"'arehouse and its  u lt im a te  d e s tin a tio n  in  
E ng land, and w h ic h , a f ire  ha v in g  b roken  
° n t  on th e  p ie r, was, as to  p a r t  o f i t ,  th ro w n  in to  
the  w a te r to  save i t  fro m  be ing bu rned  and to  
Prevent th e  fire  fro m  spreading, and, as to  
ano ther p a r t  o f i t ,  had w a te r p layed  on i t  fo r  
the  same purpose. A  series o f po in ts  were 
then raised, th ree  o f w h ic h  were dea lt w ith .

I t  was said in  th e  f irs t  place th a t  th e  r is k  
n id  n o t a tta c h  a t th e  t im e  o f th e  loss, w h ich  
tu rned  upon  th e  p o s itio n  o f th e  goods on th e  
Pier a w a itin g  sh ipm ent. W e decided th a t  th e  
ris k  d id  a tta ch . T hen i t  was said th a t  th e  loss 
^as  n o t due to  th e  p e r il insured  against, and 
certa in  considerations were p u t  fo rw a rd  in  
argum ent as to  w h e the r th is  was a fire  ha v in g  
Regard to  th e  fa c t th a t  th e  goods were damaged 
uy w a te r and fu r th e r  as to  w h e the r th e  goods 
?? r e je ttiso n e d  o r lo s t b y  a p e r il ejusdem generis.
. e decided th a t  th e  loss was due to  a p e r il 
insured aga inst. T hen  i t  was argued th a t  inas
m uch as th e  ca p ta in  o f th e  lo ca l p o r t  and  fire  
brigade had th ro w n  th e  cargo o f  co rk  in to  th e  
'vvater, th e  do c trin e  o f re s tra in t o f princes 
aPpiied and we declined to  h o ld  th a t  th e  ac tio n  
°1 the  fire  b rigade  am ounted to  re s tra in t o f 
Princes. There th e n  rem ained a fo u r th  p o in t, 
'vn ich was th is . T he  s lip  under w h ic h  th e  
Policy -wag ¡n  th e  o rd in a ry  course o f business 
0 be issued and  w h ic h  was signed b y  th e  appel- 
au t com pany, insured  cargo to  be declared on 
arious te rm s  w h ic h  inc lud ed  th e  In s t itu te  
argo Clauses (F .P .A .), clause 9 o f w h ic h  runs 

as fo llow s : “  W a rra n te d  free from  p a r tic u la r  
average unless th e  vessel o r c ra ft be stranded, 
'U|b, o r b u rn t,  b u t  n o tw ith s ta n d in g  th is  
a rra n ty  th e  assurers are to  pa y  th e  insured 
able o f any package o r packages w h ic h  m ay 
e to ta l ly  los t in  load ing , tra n s h ip m e n t o r 
ischarge, also fo r an y  loss . . . w h ic h  m ay 

oeasonably be a t t r ib u te d  to  f ire .”  I t  is  said 
lo* beha lf o f th e  assured th a t  th e  c la im  concerns 
r  ,SS ° *  o r damage to  th e  goods assured w h ic h  is 
^a so n a b ly  a t t r ib u te d  to  fire , to  w h ic h , th e  
re r F answers ha v in g  fa iled , th e  com pany 
isT  ed : “  X o . In  ou r o rd in a ry  p o lic y , the re  

*.'«> th is  clause p r in te d  in  th e  m arg in , ‘ T h is  
j  J,1CT  >s n o t to  enure to  th e  bene fit o f  an y  fire  
1 ) - —  CO!;ip a n y . I t  is  w a rran te d  and agreed 

y . e assured th a t  an y  shore r is k  against fire  
0; : a 1 ed  herein sha ll no t cover w here th e  assured 
w l,'lI !y  Clir r ie r  o r o th e r ba ilee has fire  insurance 
jSs,llc  J ? ° u ld  a tta c h  i f  th is  p o lic y  had n o t been 
th  U6C ■' ”  I t  <s said : “  T rue , i t  m a y  be th a t  
Wh,rfv,Was loss o r damage to  th e  cargo insured 
b u rCa niay  reasonably be a t t r ib u te d  to  fire  
co T °u  are insured unde r ano the r fire  p o lic y  : 
fo r Sm iU em !y ’ we are n o t h’able to  pa y  a n y th in g  
as t  *la t damage.”  T he  question  th e n  arose 
an .° ’" 'h e th e r the re  was, and i f  so, w h a t s o rt of, 
p o ii-P h e d  te rm  in  th e  s lip  as to  th e  fo rm  o f 
th a t?  ' °  issued and th e  suggestion was made 

i t  m ust in v o lv e  th e  usual fo rm  o f p o lic y

[App.

o f  a p a r tic u la r  com pany. O n th e  o th e r hand 
i t  was sa id  th a t  i t  m us t be o n ly  th e  usual fo rm  
o f insurance on goods w ith o u t reference to  any 
p a r tic u la r  com pany. W e sent th e  m a tte r back 
to  th e  a rb itra to r  in  order th a t  he m ig h t decide 
w h e the r the re  was a usual fo rm  or n o t o f in 
surance on goods, and  w h e the r i t  con ta ined 
th e  p a r tic u la r  clause upon  w h ic h  th e  com pany 
re lie d  in  th is  case. The  a rb itra to r , as one 
w o u ld  expect, has carried  o u t h is  d u ty  w ith  
g reat de ta il and has fu rn ishe d  a schedule o f 
abou t 50 insurance companies w ith  p a rticu la rs  
as to  w he the r th e y  have o r have n o t th is  clause 
o r some clause lik e  i t .  I t  appears to  me th a t  
th e  question  m ay  be tested , as I  th o u g h t and 
no ted a t th e  tim e , w ith o u t go ing in to  th is  
m a tte r. A  con tra c t o f insurance o rig ina tes 
w ith  th e  s lip , and th e  o b lig a tio n  in  honour 
th o u g h  n o t in  la w  o f th e  com pany is to  re p ro 
duce th a t  s lip  in  th e  p o lic y , and i t  appears to  
me th a t  i f  th e  com pany desire to  a lte r  th e  te rm s 
on th e  s lip  b y  te rm s in  th e ir  usual fo rm  o f 
p o lic y  th e y  m ust say so on th e  s lip  and  n o t 
leave i t  to  be im p lie d . One m a y  p u t  i t  in  th is  
w ay. I  p u t  ce rta in  suppos ititious  cases to  M r. 
L e  Quésne. I  p u t  th e  case o f a s lip  in su rin g  
against m o r ta l i ty  in  th e  case o f c a ttle  on a 
voyage, and th e  p o lic y  saying “  n o t lia b le  fo r  
m o r ta l i ty  in  a n y  instance ” — a v e ry  usual fo rm  
o f p o lic y — and I  understood M r. L e  Quesne to  
agree th a t  in  a case lik e  th a t  th e  s lip  w o u ld  
p re v a il and yo u  cou ld  n o t issue a p o lic y  saying 
“  n o t lia b le  fo r  m o r ta l i ty , ”  i f  yo u  had issued 
a s lip  p u rp o rtin g  to  insure c a ttle  on a voyage 
against m o r ta l ity .  T h a t was a case in  w h ic h  he 
said, the re  was to ta l c o n tra d ic tio n  between s lip  
and p o lic y . N o w  one m ay  p u t  a case o f p a r t ia l 
c o n tra d ic tio n  w h ic h  seems to  me to  arise upon 
th is  v e ry  fo rm  o f p o lic y  and s lip . Clause 9 
o f  th e  In s t itu te  Cargo Clauses commences w ith  
these words : “  W a rra n te d  free fro m  p a rtic u la r 
average unless th e  vessel o r c ra ft be s tranded.”  
T he  re s u lt o f  w h ich , i f  i t  stands, is th a t  i f  you  
have a s trand in g , th e  u n d e rw rite r is  lia b le  fo r  
p a r tic u la r  average. B u t  w hen yo u  lo ok  a t th is  
com pany’s fo rm  you  f in d  in  a m a rg ina l clause 
th a t  i t  is agreed th a t  a s tra n d in g  w ith in  th e  
l im its  o f th e  Suez Canal and o th e r canals sha ll 
n o t be deemed a s trand in g . So the re  you  have 
a case where th e  s lip  says th a t  clauses are to  
be inc luded  w h ich , i f  the re  is a s trand in g  an y 
where, in c lu d in g  th e  canals m entioned, m ake 
th e  un de rw rite rs  lia b le  fo r  p a rtic u la r average, 
and you  have a clause in  th e  p o lic y  w h ic h  says 
th a t  th e y  w i l l  n o t be lia b le  fo r  p a r tic u la r  average 
i f  th e  s tra n d in g  is in  one o f th e  nam ed canals. 
T here  again the re  seems to  me to  be a p a r t ia l 
co n tra d ic tio n  o r l im ita t io n  o r a lte ra tio n  o f th e  
In s t itu te  Cargo Clauses and i t  appears to  me 
in  th a t  case th a t  i f  th e  u n d e rw rite r  w an ts  to  
a lte r  th e  In s t itu te  Cargo Clauses w h ic h  he says 
on h is  s lip  are to  be inco rpo ra ted , he m ust 
expressly say so on th e  s lip  and n o t leave i t  to  
be im p lie d  b y  some im p lie d  te rm  th a t  th e  o rd in 
a l  fo rm  o f p o lic y  is to  be issued. T he  question, 
the re fo re , is, w h a t is th e  p o s it io n  in  th is  case ? 
H ere clause 9, w h ic h  begins w ith  th e  words : 
“  W a rra n te d  free fro m  p a r tic u la r  average unless

Symington and Co. v . Union Insurance Society of Canton Lim.
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th e  vessel o r c ra ft  be stranded, sunk o r b u rn t ”  
w h ich  w ou ld , in  th e  case o f fire , o n ly  m ake th e  
u n d e rw rite r lia b le  fo r  p a r tic u la r  average i f  th e  
sh ip  were b u rn t, proceeds thu s  : “  b u t  n o t
w ith s ta n d in g  th is  w a rra n ty  th e  assurers are to  
pa y  fo r  an y  loss o f o r damage to  th e  in te res ts  
insured w h ic h  m ay  reasonably be a t t r ib u te d  to  
f ire .”  T h a t means “  W e w i l l  be lia b le  fo r  any 
loss o r damage w h ic h  m ay  reasonably be a t t r i 
bu ted  to  fire , b u t  o n ly  i f  yo u  are n o t a lready 
insured  against f ire .”  T h a t seems to  me to  he 
a p a r t ia l c o n tra d ic tio n  o r l im ita t io n  o f clause 
9, w h ic h  th e  s lip  says is to  be inco rp o ra ted  in  
th e  p o lic y , and i t  appears to  me also, as in  th e  
tw o  prev ious cases,. th a t  i f  th e  u n d e rw rite r 
wishes to  l im i t  th e  In s t itu te  Cargo Clause w h ich  
he agrees on th e  s lip  sha ll be inc lud ed  in  th e  
p o lic y  he issues he shou ld  do so b y  express te rm s 
on th e  s lip . T h a t v ie w  o f  th e  case renders i t  
unnecessary to  decide w h a t I  pe rsona lly  consider 
is ra th e r a d if f ic u lt  question^ and th a t  is as to  th e  
effect o f va rious  com panies appearing  on th e  
same s lip . T he  question  w o u ld  never have 
arisen w ith  L lo y d ’s unde rw rite rs , w ho w o u ld  
a l l be on th e  same p o lic y  in  th e  same fo rm , and 
no question o f d ifference w o u ld  arise between 
th e ir  respective names on slips because o f th e ir  
fo rm s o f p o licy , b u t  I  can q u ite  see th a t  a d if f i
c u lt  question  m ay  arise w hen a num ber o f 
companies appear on a s lip .

F o r the  reasons I  have g iven i t  appears to  
me th a t  th e  defence ra ised b y  the  unde r
w rite rs  fa ils  on th is  p o in t also, and the  resu lt 
is th a t  we a ffirm  th e  a rb it ra to r ’s aw ard  and 
th e  appeal w i l l  be dism issed w ith  costs.

Greer, L .J .— I  desire to  add one o r tw o  
words. I  w i l l  assume th a t  M r. L e  Quesne’s 
a rgum ent is r ig h t.  I f  we have to  lo ok  a t the  
fo rm  o f p o lic y  w h ich  is to  be issued in  accord
ance w ith  th is  s lip  we m ust f irs t  o f  a l l look  
to  th e  s lip  so fa r  as i t  is express, and so fa r 
as i t  does n o t con ta in  an express te rm  I  am  
w illin g  to  accept th a t  we m us t th e n  look  a t 
th e  o rd in a ry  p o lic y  issued b y  th is  com pany 
and th a t  we are n o t concerned, on th e  facts 
as fou nd  b y  the  a rb itra to r , w ith  an y  fo rm  
o f  p o lic y  w h ich  is usual in  th e  m arine  insurance 
m a rke t. I t  is n o t necessary to  decide th a t,  
b u t  I  have a fa ir ly  con fident op in ion  th a t  M r. 
L e  Quesne’s a rgum ent on th a t  head is r ig h t. 
B u t  ta k in g  i t  in  th a t  w a y  i t  appears to  me 
q u ite  clear th a t  i f  you  have express clauses 
inserted  in  th e  s lip  as to  w h a t th e  com pany’s 
l ia b i l i t y  is to  be, you  canno t b y  means o f an 
im p lie d  te rm  th a t  th e  usual p o lic y  o f  th a t  
com pany is to  be issued c u t dow n th e  express 
te rm s w h ich  are con ta ined in  th e  s lip . The 
c o n tra c t is made b y  th e  s lip , and i f  the re  are 
express te rm s in  th e  s lip  as to  w h a t th e  l ia b i l i t y  
is to  be, I  do n o t th in k  i t  is r ig h t  th a t  those 
te rm s should be c u t dow n b y  an im p lic a tio n  
th a t  th e  usual fo rm  o f p o lic y  o f th e  com pany is 
to  be issued. The express te rm s in  the  s lip  
inc lude  the  In s t itu te  Cargo Clauses, w h ich  are 
w e ll-kn ow n  p r in te d  clauses, w h ich  an y  one 
desiring to  insure can o b ta in  and read and one 
o f  th e m  (N o. 9) is th is  : “  W a rra n te d  free fro m

p a rtic u la r average unless th e  vessel o r c ra ft 
be stranded, sunk, o r b u rn t, b u t  n o tw ith s ta n d 
in g  th is  w a rra n ty  th e  assurers are to  pa y  the  
insured va lue o f an y  package o r packages 
w h ich  m ay  be to ta l ly  los t in  load ing  tra n s h ip 
m en t o r discharge, also fo r  an y  loss 
w h ich  m ay reasonably be a ttr ib u te d  to  f ire .”  
W e have been to ld  th a t  th e  loss in  th is  case 
was loss reasonably a ttr ib u te d  to  fire , th a t  
the re  is in  th is  clause con ta ined an express 
prom ise th a t  th a t  loss sha ll be payab le  b y  th e  
insurance com pany. I  agree w ith  m y  L o rd  
th a t  i f  an insurance com pany, o r a m em ber 
o f L lo y d ’ s, o f anyone en te ring  in to  a con tra c t 
o f insurance w ith  a te rm  th a t  th e  In s t itu te  
Cargo Clauses are to  ap p ly , wishes to  cu t 
th e m  dow n and l im it  his insurance in  such a 
was as i t  is sought to  be lim ite d  b y  th e  fire  
clause in  th e  m arg in  o f th is  po licy , he m ust 
say so in  express te rm s. F o r  these reasons, 
I  am  o f o p in ion  th a t  the  appeal should he 
dismissed w ith  costs.

i  uo n o tsankey, L .J .—I  entirely agree. * ___„„„
th in k  th a t  th e  express te rm s, th e  In s t itu te  
Cargo Clauses, w h ich  are made p a r t  o f  the  
c o n tra c t b y  the  s lip  can be c u t dow n in  th is  
case b y  any im p lie d  te rm  th a t  th e  usual fo rm  
o f th e  com pany’s p o lic y  sha ll fo rm  p a r t  o f th e  
con tra c t. W ith  regard to  th e  second p o in t,  
I  feel v e ry  m uch  pressed b y  th e  d if f ic u lty  
where you  have companies instead o f in 
d iv id u a l names on th e  slips, b u t  I  p re fe r to  
say n o th in g  abou t th a t,  and to  reserve m y  
op in ion . I  agree th a t  the  appeal should be
dismissed. ,  . . .

A pp ea l dismissed.

S olic ito rs  fo r  appe llants, W altons  and Co. 
S o lic ito rs  fo r  respondents, P arker, G arrett, 

and Co.

F r id a y , M a rch  2 2 , 1929.

(Before Scrutton, Greer, and Sankey, L .JJ .), 

The Young Sid . (a)

ON APPEAL FROM THE ADMIRALTY DIVISION.

Costs —  C o llis ion  —- A pportionm en t o f blame 
in  unequal degrees— A ppea l— P roportion  o f  
blame varied— A pportionm ent o f blame in  
equal degrees— Costs o f appeal— D iscretion—
R . S. C., Order L X V . ,  r .  1 .

The costs o f any proceedings w ithou t a ju r y  in  
the Supreme Court are in  the sole discretion  
o f the court o r judge. The discretion o f the 
court or judge in  the matter o f costs, i f  exercised 
ju d ic ia l ly ,  is  not in  any w ay restricted or 
fettered by rides o f practice or decisions in  
previous cases. Thus, there is  no ru le  in  the 
A d m ira lty  Court that where both parties are 
held to blame in  equal degrees, either in  a court 
o f f irs t  instance or in  an appellate tr ibu na l, each 
p a rty  sha ll p a y  h is own costs.

(a) Reported by Geoffrey H utchinson, Esq., Barrister-
at-Law.
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I n  an A d m ira lty  co llis ion action in  a County 
Court, two vessels were held to blame in  the 
propo rtion  o f one-th ird and two-thirds. On 
appeal the D iv is io n a l Court held both vessels to 
blame in  equal degrees.

Held, that the costs were in  the sole discretion o f 
the D iir is io n a l Court, and that the court was 
not bound to aw ard  the appellants the ir costs 
or to order that there should be no costs on 
either side.

The Canton (166 L .  T . Jo u r. 88  ; (1928) W . N .  
214) considered.

D ona ld  C am pbell and Co. L im ite d  v. P o lia k  
(137 L .  T . Rep. 656 ; (1927) A . C. 732) 
fo llowed.

Appeal b y  leave fro m  a decision o f an 
A d m ira lty  D iv is io n a l C ourt (L o rd  M erriva le ,
D. and H i l l ,  J ., assisted b y  E ld e r B re th re n ) 
(reported  17 Asp. M ar. L a w  Cas. 548 ; 140
L . T . R ep. 200 ; (1929) P . 109).

The appe llan ts  (respondents in  th e  D iv is io n a l 
Court) were th e  owners o f th e  steam d r if te r  
Young S id . I n  an a c tio n  in  th e  L o w e s to ft 
C ounty C ourt in  w h ic h  th e  respondents, owners 

the  d r i f te r  Ocean Swell, w ho were appe llants 
ln  th e  D iv is io n a l C ourt, c la im ed damages 
sustained in  a co llis ion  between th e  Y oung S id  
uud th e  Ocean Swell, th e  C oun ty  C ourt judge  
Ueld b o th  vessels to  b lam e in  th e  p ro p o rtio n  
o f tw o -th ird s  to  th e  Ocean Swell and o n e -th ird  

th e  Y oung S id . On appeal, th e  D iv is io n a l 
Court va rie d  th e  p ro p o rtio n s  o f b lam e, h o ld ing  
(u e vessels to  b lam e in  equal degrees. The 
D iv is io na l C ourt he ld  th a t  th e  appe llan ts in  
ue D iv is io n a l C ourt were e n tit le d  to  th e  costs 
. Che appeal. T he  respondents in  th e  D iv i-  

sional C ourt (present appe llan ts) ob ta ined  leave 
t0  appeal.

D un lop , K .C . and H o lm an  fo r  th e  appe llants. 
'T 'fn is  c o u rt is  req u ire d  to  decide w h e the r in  
ue circum stances o f  th is  case the re  shou ld  be 
u order th a t  th e  appe llan ts  shou ld  have 

, e costs o f th e  appeal, o r w he the r the re  should 
u no o rder as to  costs. I t  is  contended th a t  
ere is a w e ll-estab lished ru le  in  th e  A d m ira lty

C°Urt th a t,  w here b o th  vessels are h e ld  to  
arUe in  equal degrees, the re  shou ld  be nohi;

u°sts on e ith e r side, 
rule T he  existence o f such a
p, . ls  recognised in  th e  decision o f L o rd  

’»¡m ore in  The Canton (166 L .  T . J o u r. 88 ; 
tw  2 14), and extends to  a case where
(j ( °  vessels have been h e ld  to  b lam e in  equal 

grees in  th e  c o u rt o f f irs t  instance, and th e  
thpP °rtio n  o f b lam e is subsequently  va rie d  b y  
^  aPpe lla te  t r ib u n a l so th a t  each vessel is 
eas t0  B la ine in  equal degrees. I n  such a 
lia h 'l^ 16 UhPe'Uuit, n o t ha v in g  a d m itte d  any 

and to  th a t  e x te n t ha v in g  fa iled , is 
0 t e n tit le d  to  an y  costs.

aroJan8ton’ K .C . and N aisby, fo r  th e  respondents 
Unfeu ^ ' aC Che question  o f costs was in  the  
; i t l ( j<: , * re<l d isc re tion  o f th e  c o u rt o r judge, 
eret. “ a t th e  c o u rt, ha v in g  exercised its  dis- 
Upon°n ’, ' ts decision cou ld  h o t be challenged 

1 th e  g ro un d  th a t  th e  c o u rt were bound

to  aw ard  costs in  accordance w ith  an y  alleged 
ru le  o r p ractice .

D u n lo p , K .C . rep lied .

Scrutton, L .J .— I  hope th a t  th e  ju d g m e n t 
w h ic h  we are abou t to  g ive  w i l l  n o t d isappo in t 
th e  crowds o f A d m ira lty  p ra c titio n e rs  w ho have 
been represented to  us as w a it in g  fo r  guidance.

T he  p o in t arises in  th is  w ay. There was a 
co llis ion , I  th in k  in  L o w e s to ft H a rb o u r, between 
tw o  sm a ll steam  d r ifte rs , th e  Young S id , 
represented b y  M r. D u n lo p , and th e  Ocean 
Swell, a p p ro p ria te ly  represented b y  M r. George 
La ng to n . T he  learned C oun ty  C ourt judge, 
s it t in g  w ith  assessors, fo u n d  th a t  b o th  vessels 
were to  b lam e, th e  Ocean Swell in  th e  p ro 
p o r tio n  o f tw o - th ird s  and th e  Young S id  in  the  
p ro p o rtio n  o f o n e -th ird . T he  owners o f th e  
Ocean S well appealed against th e  C oun ty  Cour 
judge ’s o rd e r ; and th e y  asked th a t  th e  
c o u rt should de te rm ine  th a t  th e  Young S id  
was alone to  b lam e fo r  th e  co llis ion . T hey  
fa ile d  in  th a t  appeal, b u t  th e y  succeeded in  
g e ttin g  th e  p ro p o rtio n  in  w h ic h  th e  tw o  d rifte rs  
were in  fa u lt  a lte red  fro m  tw o -th ird s  and one- 
th ir d  to  equal damages, th a t  is  to  say, b o th  
e q u a lly  to  b lam e.

T he  question  o f costs th e n  arose. A p p a re n tly  
th e  question  was ra ised b y  those representing 
th e  Young S id , th a t  the re  was a ru le  o f p rac tice  
b in d in g  upon  th e  judge  o f th e  A d m ira lty  
C o u rt b y  w h ic h  once th e  vessels were found  
b o th  to  b lam e n e ith e r g o t an y  costs. The 
P res iden t ad jou rned  th e  m a tte r  fo r  th e  con
s id e ra tion  o f th e  c o u rt. H e  gave ju d g m e n t 
a fte r  considering th e  m a tte r, c it in g  a passage 
o f L o rd  P h illim o re ’s ju d g m e n t in  The Canton 
(166 L .  T . J o u r. 88 ; (1928) W . N . 214), where 
b o th  vessels were he ld  to  b lam e, s ta tin g  th a t  
th e  anc ien t ru le  o f th e  c o u rt was th a t  where b o th  
vessels were he ld  to  b lam e each p a r ty  should 
bear h is  ow n costs in  th e  c o u rt o f f irs t  instance, 
and conc lud ing  : “ I  w o u ld  recom m end y o u r 
Lo rdsh ips  n o t to  in te rfe re  w ith  th is  se ttled  
ru le  o f p rac tice , and to  h o ld  th a t  the re  should 
be no costs e ith e r in  th e  A d m ira lty  D iv is io n  or 
in  th e  C ourt o f A ppea l ; and I  th in k  th a t  th is  
shou ld  also be th e  ru le  in  y o u r L o rdsh ips ’ 
house w hen th e  a p pe lla n t seeks fo r  a to ta l 
reversal and th e  re su lt in  y o u r L o rdsh ips ’ 
o p in io n  is th a t  b o th  vessels are to  b lam e.”  
T he  P resident seems to  have ta ke n  th e  v ie w  
th a t  th e  “  se ttle d  ru le  o f p rac tice  ”  as sta ted 
b y  L o rd  P h illim o re  d id  n o t agree w ith  “  th e  
p rac tice  genera lly  fo llow e d  in  th is  D iv is io n ,”  
w h ic h  is th e  language he uses, and th a t  in  h is 
v ie w  “  th e  prac tice  genera lly  fo llow ed  in  th is  
D iv is io n  ”  was th a t  where th e  p a r ty  appealing 
had  succeeded on th e  appeal, th e  costs should 
fo llo w  th e  even t o f th e  appeal and th a t  the  
successful appe llan t, a lth ou gh  successful in  
p a r t,  should have th e  costs o f a p p e a l; and 
he m en tions a case (The Ceto (6  Asp. M ar. La w  
Cas. 479 ; 62 L .  T . R ep. 1 ; 14 A pp . Cas. 670)) 
in  th e  House o f Lo rds  w h ic h  f it te d  in , in  h is 
v ie w , w ith  th e  p rac tice  as he understood i t ,  
and an ea rlie r case, The Tyenoord (Swa. 374). 
T he  D iv is io n a l C ourt proposed, the re fo re , to
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g ive  th e  appe llan ts th e ir  costs o f th e  appeal. 
T he  exact language is : “  T h a t be ing th e  case, 
a lth o u g h  i t  is  tru e , as M r. H o lm a n  po in te d  o u t 
here, th a t  o n ly  a sm a ll am o un t was in vo lve d , 
th e  appe llan ts p roved  to  he r ig h t  in  substance 
upon  th e ir  appeal— th e y  had sub s tan tia l 
grounds o f  appeal and th e y  succeeded— i t  
seems to  me th a t  so fa r  as th e  appeal is  con
cerned th e  appe llan ts  ough t to  have th e ir  costs 
o f th e  appeal.”

T he  representatives o f th e  Y oung S id  th e re 
upon  app lied  fo r  leave to  appeal and M r. H o l
m an, appearing fo r  the m , s ta ted  : “  M y  p o in t 
w i l l  be th a t  costs in  a ease o f th is  s o rt are a 
m a tte r  o f p r in c ip le , and th a t  th e  p r in c ip le  
has been la id  dow n in  The Canton (sup.), and 
th a t  i t  is  n o t now  open to  th is  c o u rt to  exercise 
a d isc re tion  on a question  o f costs in  an appeal 
where a ju d g m e n t has been va rie d  so th a t  b o th  
vessels are he ld  e q u a lly  to  b lam e. M y  p o in t 
w i l l  be th a t  in  such a case as The Canton (sup.) 
th e  c o u rt a lways lays i t  dow n th a t  the re  sha ll 
be no costs.”  O n hea ring  th a t  th is  question  o r 
p r in c ip le  was supposed to  be in vo lve d , leave 
to  appeal was g iven  in  these te rm s : “  Leave 
to  appeal fro m  th e  o rder o f th e  22nd N o v . 
1928, w hereby th e  defendants were condem ned 
in  th e  costs o f  th e  appeal here in , b u t  ordered 
th a t  such appeal be l im ite d  to  a m a tte r  o f 
p r in c ip le  and n o t o f d isc re tio n .”

N ow , in  m y  v iew , th e  idea th a t  an y  c o u rt 
under th e  J u d ic a tu re  A c t  is l im ite d  b y  rules 
in  th e  m a tte r  o f costs is erroneous. There  are 
ru les w h ic h  have th e  force o f  a s ta tu te , rules 
under th e  Ju d ica tu re  A c t, o f  w h ic h  O rder 
L X V . ,  r .  1 is as fo llow s : “  T he  costs o f and 
in c id e n t to  a l l proceedings in  th e  Supreme 
C ourt . . . sha ll be in  th e  d isc re tion  o f the  
c o u rt o r judge  ”  ; and th e  suggestion th a t  
because in  prev ious cases o f a p a r tic u la r  charac
te r  th e  c o u rt has exercised its  d isc re tion  in  one 
and  th e  same w ay, the re fo re  a la te r  judge, 
ha v in g  th e  same set o f fac ts  before h im , m ust 
exercise h is  d isc re tio n  in  th e  same w ay, appears 
to  m e to  be q u ite  erroneous. There is no d o u b t 
th a t  up  t i l l  ab ou t th e  yea r 1927, th e  courts  
be low  th e  House o f Lo rds  were la y in g  dow n 
ce rta in  rules b y  w h ic h  th e  judge  in  h is  d iscre
t io n  shou ld  he gu ided. F o r instance, a m arked  
case o f th a t  w i l l  be fou nd  in  th e  ju d g m e n t in  
R itte r v . Godfrey (122 L .  T . R ep. 396 ; (1920) 
2  K .B .  47), where a ll th e  m em bers o f th e  C ourt 
o f A ppea l, p a r t ic u la r ly  L o rd  A tk in ,  a ttem p te d  
to  c o d ify  th e  m a tte rs  w h ic h  w o u ld  in fluence a 
judge  in  re fus ing  a successful p la in t if f  h is  costs ; 
and  v e ry  e laborate judgm en ts  were g iven  b y  th e  
C ourt o f A ppea l in  th a t  p a r t ic u la r  case fo rm u 
la t in g  th e  so rt o f ru les b y  w h ic h  a judge  should 
be gu ided. B u t  in  a case decided b y  th e  House 
o f L o rd s  in  th e  yea r 1927, th e  case o f D ona ld  
Campbell and Co. L im ite d  v . P o lia k  (137 L .  T . 
R ep . 656 ; (1927) A . C. 732), th e  House o f 
Lo rds  p o in te d  o u t in  m ost em pha tic  te rm s th a t  
the re  was a s ta tu te -w h ich  gave th e  judge  t r y in g  
th e  case d isc re tio n  as to  w h a t he should do w ith  
th e  costs, and  th a t  in  those circum stances 
i f  he exercised h is  d isc re tion— unless he dea lt 
w i th  ab so lu te ly  im m a te r ia l m a tte rs  such as th e

sta te  o f p o lit ic s , o r  th e  w eather, o r th e  c o lo u r 
o f th e  p la in t if f ’s h a ir— his  ju d g m e n t as to  costs 
was unappealable ; and th a t  he was n o t to  be 
fe tte re d  b y  an y  prev ious ru les o f p ra c tice  o r  
course o f p rac tice  o f o th e r judges s it t in g  in  th e  
same tr ib u n a l.  T he  House o f Lo rds  sa id  th a t  
R itte r  v . Godfrey (sup.) was w ro ng  and th a t  th e  
C o u rt o f A ppea l had  no business to  la y  dow n 
ru les o r to  fo rm u la te  ru les fo r  th e  gu idance o f  
th e  judge  as to  w h e the r o r n o t a successful 
p la in t if f  shou ld  have h is  costs ; and  in  th e  
p a r tic u la r  case th e y  set aside th e  ju d g m e n t 
o f th e  C ourt o f A ppea l, w h ic h  had  a lte red  th e  
decision o f B ranson, J . as to  costs in  th e  case, 
in  w h ic h  th e  C ourt o f A ppea l th o u g h t he had 
considered m a tte rs  w h ic h  he ou gh t n o t to  have 
considered, nam ely , m a tte rs  w h ic h  he kne w  
because he had  t r ie d  ano the r case re la tin g  to  th e  
same pa rties . T he  House o f Lo rds  sa id  th a t  
th a t  was w ro ng  ; th a t  the re  was no appeal fro m  
th e  d isc re tio n  o f th e  judge  w ho t r ie d  th e  case 
as to  costs, p ro v id e d  th a t  he d id  n o t deal w i th  
m a tte rs  w h ic h  had  ab so lu te ly  no connection  
w h a teve r w i th  th e  case.

N o w  in  th a t  general s ta tem en t o f th e  H ouse 
o f Lo rds , th e y  seem to  me o n ly  to  be rep ea ting  
w h a t had  been sa id  w ith  regard  to  th e  alleged 
ru le  o f th e  C ourt o f A d m ira lty  b y  th e  C ourt 
o f A ppea l in  The Friedeberg (5 Asp. M ar. 
L a w  Cas. 426 ; 1885, 52 L .  T . R ep. 837 ; 10 
P rob . D iv .) .  M r. D u n lo p  says w i th  some con
te m p t th a t  th a t  is  an  o ld  case ; b u t  i t  was a 
case w h ic h  was decided a t a v e ry  re leva n t 
t im e , s h o r tly  a fte r  th e  J u d ic a tu re  A c t  came 
in to  opera tion , as to  th e  e ffect o f th e  s ta tu to ry  
p ro v is io n  o f th e  J u d ic a tu re  A c t. A t  th a t  t im e  
ap p a re n tly , th e  im pression o f A d m ira lty  p rac
t it io n e rs  was th a t  the re  was a se ttled  ru le  o f  
p ra c tice  th a t  w hen a reference to o k  place in  th e  
A d m ira lty  C ourt, i f  th e  re g is tra r s tru c k  o ff  
o n e -fo u rth  each p a r ty  p a id  h is  ow n costs : i f  
he s tru c k  o ff m ore th a n  o n e -th ird  th e  c la im a n t 
p a id  th e  o th e r p a r ty ’s costs, and th a t  th a t  was 
th e  se ttled  ru le  o f p rac tice  in  th e  A d m ira lty  
C ourt. C om ing before th e  C o u rt o f A ppea l to  
asce rta in  w h e the r th a t  ru le  o f p ra c tice  cou ld  
s tand, L o rd  E sher sa id  th is  : “  The  C ourt o f  
A d m ira lty  a lways had  a d isc re tio n  in  regard  to  
costs ; even i f  i t  had no t, i t  w o u ld  have been 
g ive n  b y  th e  J u d ic a tu re  A c ts  ; b u t,  in  fa c t, 
O rde r L X V .,  r .  1, has a ffirm ed th e  a lready  e x is t
in g  d isc re tio n . W hen  a c o u rt has such a d is 
c re tio n  i t  is  in te nd ed  th a t  i t  should exercise 
i t  in  each in d iv id u a l case. T he  m om en t, th e re 
fore , th a t  a ha rd -and -fas t ru le  is la id  dow n as to  
costs, th e  ju dg e ’s d isc re tio n  is fe tte red . W ith  
a l l deference to  th a t  em inen t judge , D r . Lush - 
in g to n , th e  m om en t he la id  dow n as a general 
ru le  th a t  i f ,  on  a reference, th e  p la in t if f  d id  n o t 
o b ta in  a c e rta in  p ro p o rtio n  o f h is  c la im , he was 
to  be de p rived  of, o r to  pay, costs, he d id  w h a t 
was w rong . F o r he t r ie d  to  fe t te r  h is  ow n 
d isc re tio n  and  th a t  o f h is  successors, w h ic h  he 
had  no legal pow er to  do. A s to  th e  ru le , i f  i t  
cou ld  be m ade, I  d o u b t i f  i t  w o u ld  be a good ru le , 
and in  m an y  cases i t  m us t w o rk  in ju s tic e . B u t  
since th e  judge  o f th e  A d m ira lty  C ourt m ust 
exercise h is  d isc re tio n  in  eve ry  case, i t  is  w rong
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to  say th a t  the re  is an y  ru le  b y  w h ic h  he can 
be h o un d .”  N ow , as to  th e  supposed ru le  la id  
down b y  L o rd  P h illim o re  in  The Canton (sup.), 
I  desire to  say, first, o f  a ll,  th a t  I  do n o t th in k  
he was la y in g  dow n m ore th a n  a suggestion 
w h ic h  w o u ld  be considered b y  an y  subsequent 
co u rt w h ic h  had a s im ila r  set o f fac ts  before i t .  
Secondly, i f  he was in te n d in g  to  la y  dow n such 
a ru le , he was go ing c o n tra ry  to  th e  decision in  
th e  House o f L o rds  in  Campbell v . P o lia k  (sup.), 
and I  no tice  th a t  a lth o u g h  he sat on th e  appeal 
as to  th e  m e rits  in  Campbell v . P o lia k  (sup.) he 
Was n o t one o f th e  seven la w  lo rds w ho sat to  
consider th e  p re lim in a ry  question  o f ju r is d ic t io n  
and th e  question  o f appeal. I t  m ay  be, th e re 
fore, th a t  he had n o t in  h is  m in d  so c le a rly  
as he w o u ld  o therw ise have had  w h a t th e  
House o f Lo rds  in  fa c t decided in  th e  case o f 
Campbell v . P o lia k  (sup.) as to  th e  un fe tte red

to  decide w h e the r the re  is a ru le  b in d in g  th e  
d isc re tio n  o f th e  judge  th a t  where b o th  vessels 
a re he ld  e q u a lly  to  b lam e the re  sha ll be no 
costs w h a teve r success th e  ap p e lla n t has on 
the  appeal, such a con te n tio n  is, in  m y  v iew , 
erroneous. S im ila r ly , w i th  g reat respect to  th e  
President, i f  I  th o u g h t he was saying : “  There  
ls a se ttled  ru le  o f th is  c o u rt w h ic h  we are bound 
to  ac t upon in  th e  D iv is io n a l C o u rt,”  I  t h in k  
e q ua lly  he is w rong . B u t  as I  read th e  presi- 
[fen t’s ju d g m e n t, I  t h in k  he is n o t do ing  m ore 
th a n  saying the re  is n o t a se ttled  ru le , because 
' L o rd  P h illim o re  said so in  th a t  case, I  re fe r 
to  an o the r decision (The C ito (sup.), in  th e  
House o f Lo rds , w h ic h  sa id  th e  opposite, and 
t  re fe r to  th e  decision (The Tycnoord (sup.) in  
■iwabey’s R epo rts , w h ic h  said th e  opposite ; 
and we fre q u e n tly  ru le  in  th e  opposite d ire c tio n  
ln  th is  c o u rt.

I n  m y  v ie w , w h a t th e  P res iden t has done, 
P a rt ic u la r ly  ha v in g  regard  to  th e  la s t sentence 
° t  h is  ju d g m e n t, is th is .  H e  has sa id  : “  In  
° '* r d isc re tio n  we th in k  th a t  th is  is a case in  
W hich th e  a p pe lla n t, w ho has p a r t ly  succeeded 
** h is  appeal, shou ld  have th e  costs o f th a t  

Par t ia l  success, because he had  to  come here to  
get i t . ”

Speaking o f m y  ow n experience in  th is  c o u rt 
I  e'OTnivlon l aw  cases (and, I  am  s o rry  to  say, 
. .h a v e  had  th ir te e n  years’ experience here), 

e question  is c o n s ta n tly  a ris ing . A n  appel- 
nt  b rings a v e ry  w ide-sw eeping appeal, and 

^Ucceeds in  p a r t.  I t  is  sa id  on th e  one side : 
Tt ■ 6 ^ ow  m u ch th e  ap p e lla n t has fa ile d  in . ”  
c sa\d  on th e  o th e r side : “  A h , b u t  he suc- 
i t ” Cd *n  f ^ ‘s and  he had  to  come here to  get 

; and th e  c o u rt acts on no se ttle d  ru le  o f 
ea i, 1Ce’ h u t  considers th e  c ircum stances o f 
D r' t  CaSe ant  ̂ considers w h e th e r th e  appro- 
P la te  o rder w o u ld  be, in  v ie w  o f th e  fa c t th a t  

e aP P e llan t has fa ile d  in  a large p a r t  o f th e  
wh tn  ’ t 0  m a 'te a special o rder as to  costs, o r 
s , e h e r .h e  has succeeded in  a su ffic ie n tly  
0rJ ta n t ia l am o un t to  ju s t i fy  g iv in g  h im  th e  

®ts  ° f  appeal.
to  ^^ou ld  h k c  to  say, as has been po in te d  o u t 

e b y  m y  b ro th e r S ankcy— as no d o u b t he 
V o l . X V I I I . ,  N . S.

w i l l  h im s e lf p o in t o u t— th a t  circum stances 
have v e ry  m uch  a lte red  since th e  M a rit im e  
Conventions A c t  enabled y o u  to  depa rt fro m  th e  
o ld  ru s tic  ru le  o f equa l b lam e and to  g ive 
p ro po rtions  o f tw o - th ird s  and o n e -th ird , one- 
q u a rte r and th ree -qu a rte rs— I  do n o t kn o w  
how  fa r  a t present in  th e  m a tte r o f p ro po rtions  
th e  A d m ira lty  C ourt has gone. T he  pow er o f 
v a ry in g  p ro p o rtio n s  o b v io us ly  raises such a lo t  
o f d iffe re n t circum stances th a t  an un fe tte red  
d isc re tio n  is a th in g  w h ic h  shou ld  be le f t  to  th e  
judge  o f th e  A d m ira lty  C ourt, and w h ic h , in  
m y  v iew , is le f t  to  h im  b y  O rder L X V . ,  r .  1, 
w h ic h  has th e  force o f a s ta tu te .

The  re su lt is  th a t  we decide th a t  th e  ques
t io n  o f th e  prev ious practices o f th e  c o u rt are 
im m a te r ia l. I f  in  th is  case th e  P resident had 
p u rp o rte d  to  say, “  I  use no d isc re tio n  and act 
on th e  prev ious p rac tice  o f th e  c o u rt,”  we should 
have sent i t  back to  h im  in  o rder th a t  he m ig h t 
use h is  un fe tte re d  d isc re tion . B u t  as, in  m y  
v iew , th e  D iv is io n a l C o u rt have used th e ir  
d isc re tio n , i t  fo llow s th a t  the re  is no ground 
fo r  suggesting th a t  th e y  are b o un d  b y  a 
p rev ious ru le  o f p rac tice  to  decide otherw ise ; 
and th e  appeal, the re fo re , m us t be dism issed 
w ith  costs.

Greer, L .J .—I  agree. T he  present respon
den t, w ho was ap pe lla n t in  th e  c o u rt be low , 
was com p la in ing  o f th e  fin d in g  o f th e  learned 
C o un ty  C o u rt judge  th a t  p u t upon  h im  tw o - 
th ird s  o f th e  damages caused b y  a co llis ion . 
H e  asked th e  C ourt o f A ppea l to  say th a t  he 
was n o t responsible fo r  an y  o f th e  damage, and 
said he o u g h t to  have had  ju d g m e n t w ith  costs. 
H e  also asked th e  c o u rt, and i t  was open to  th e  
c o u rt, to  say th a t  th e  p ro p o rtio n  o f th e  damages 
p u t  upon  h im  was n o t th e  r ig h t  p ro p o rtio n , 
and th a t  i t  ou gh t to  be som eth ing  less. The 
D iv is io n a l C ourt he ld  th a t  i t  ou gh t to  be some
th in g  less, and th a t  i t  o u g h t to  be ha lf-an d -ha lf. 
I t  fo llow s  fro m  th a t  th a t  th e  appeal fro m  th e  
C o un ty  C ourt was p a r t ia l ly  successful and 
a rem edy was ob ta ined  b y  th e  ap p e lla n t th a t  
he cou ld  n o t have g o t w ith o u t b r in g in g  th e  
m a tte r  be fore th e  D iv is io n a l C ourt. F o r 
m yse lf, I  should have th o u g h t, a lth ou gh  the re  
is no ru le  b in d in g  th e  d isc re tio n  o f  th e  c o u rt, 
th a t  th a t  was p r im d  fac ie  a reason w h y  th e  
present respondent, th e  a p pe lla n t be low , should 
have th e  general costs o f th e  appeal. H ow ever, 
i t  was argued b y  those w ho appear fo r  th e  
present ap p e lla n t th a t  th e re  was a p ra c tice  o f 
th e  c o u rt th a t  in  those circum stances the re  
shou ld  be no costs on e ith e r side, and th a t  th e  
p rac tice  o f th e  c o u rt was so s trong  as to  am o un t 
to  a ru le  o f la w  th a t  in  those circum stances th e  
c o u rt m us t o rder each p a r ty  to  bear h is  ow n 
costs.

Leave to  appeal was asked fo r  b y  M r. H o lm a n  
in  these te rm s  : “  I  do n o t w ish  to  appeal as 
to  th e  exercise o f d isc re tion , b u t  m y  p o in t w i l l  
be th a t  costs in  a case o f th is  s o rt are a m a tte r 
o f p r in c ip le , and th a t  th e  p r in c ip le  has been la id  

. dow n in  The Canton (sup.), and  th a t  i t  is  n o t 
now  open to  th is  c o u rt to  exercise a d isc re tio n  
on th e  question  o f costs in  an appeal where a

E
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ju d g m e n t has been v a rie d  so th a t  b o th  vessels 
n re  h e ld  e q u a lly  to  b lam e.”  H e  was the re  
a s k in g  l ib e r ty  to  raise a p o in t o f law — th e  
question  as to  w h e the r the re  was an y  d isc re tion  
s t i l l  le f t  open to  th e  c o u rt, and i t  is  o n ly  upon 
th e  p o in t o f  la w  th a t  he ob ta ined  leave to  
appeal ; and th a t  is th e  o n ly  question  o f la w  
w ith  w h ic h  we have to  deal. T he  ru le  dea ling  
w ith  th e  costs in  a l l proceedings in  th e  Supreme 
C o u rt, w h ic h  includes proceedings b y  w a y  o f 
appea l to  th e  P roba te  C ourt, as w e ll as any 
o th e r proceedings in  th e  Supreme C ourt, in 
c lu d in g , o f course, proceedings before th e  
C o u rt o f A ppea l, is  O rder L X V . ,  r .  1. T h a t 
ru le  says th is  : “  S ub ject to  th e  prov is ions o f 
th e  A c ts  and these rules th e  costs o f and in c id e n t 
to  a l l proceedings in  th e  Supreme C ourt, in 
c lu d in g  th e  a d m in is tra t io n  o f estates and 
tru s ts , sha ll be in  th e  d isc re tio n  o f th e  c o u rt o r 
judge  ; p ro v id ed  th a t  n o th in g  he re in  con ta ined 
s h a ll deprive  an executor, a d m in is tra to r, trus tee  
o r  m ortgagee w ho has n o t unreasonably 
in s t itu te d  o r ca rried  on o r resisted an y  p ro 
ceedings, o f an y  r ig h t  to  costs o u t o f  a p a r tic u la r  
estate o r fu n d  ” — and th e n  i t  goes on to  deal 
w i th  w h a t is to  happen w hen the re  is a t r ia l  b y  
ju r y — “  p ro v id ed  also th a t,  where an y  ac tio n , 
cause, m a tte r  o r issue is t r ie d  w ith  a ju r y ,  th e  
costs sha ll fo llo w  th e  event, unless th e  judge  b y  
w hom  such ac tio n , cause, m a tte r, o r issue is 
tr ie d ,  o r th e  c o u rt, sha ll, fo r  good cause, o th e r
wise o rde r.”  There  is a c lear d is tin c t io n  d raw n  
between th e  d isc re tio n  w h ic h  is a llow ed to  a 
judge  w ho tr ie s  a case w ith o u t a ju r y ,  and  w h a t 
h is  powers are w hen th e  case is t r ie d  w ith  a 
ju r y .  W hen  th e  case is t r ie d  w ith  a ju r y  th e  
costs fo llo w  th e  event, unless th e  learned judge  
can f in d  good cause fo r  o th e rw ise  o rd e rin g  : 
and th e  question  as to  w h a t is a good cause is 
q u ite  c le a rly  a m a tte r  o f law , and  the re  have 
been a num ber o f decisions on th e  ques tion  as 
to  w h a t is o r is n o t good cause. B u t  no such 
question  can arise where th e  case is t r ie d  
w ith o u t a ju ry .  There you  have o n ly  to  look  
to  th e  f irs t  p a r t  o f th e  ru le  to  see w h a t th e  
la w  is upon  th e  s u b je c t; and th e  la w  is th a t  
th e  judge  is to  exercise his d iscre tion .

N ow , n a tu ra lly ,  b u t  perhaps u n fo rtu n a te ly , 
th e re  grew  up  th e  h a b it o f  judges w ho were 
t r y in g  cases alone o f s ta tin g , w hen th e y  were 
dea ling  w ith  costs, w h a t were th e  reasons th a t  
in fluenced  th e ir  ju d g m e n t in  g iv in g  th e  costs 
to  th e  p la in t i f f  o r th e  defendant, as th e  case 
m ig h t be ; and g ra d u a lly  those decisions 
appear to  have become considered to  be 
decisions on questions o f law , whereas th e y  
were n o t decisions on questions o f la w  a t a ll. 
I t  came to  be a lm ost th e  fa c t th a t  the re  were 
as m an y  decisions l im it in g  th e  d isc re tio n  o f 
th e  judge  in  a ease w h ic h  was t r ie d  b y  a judge  
alone as th e re  were in  a case w h ic h  was tr ie d  
b y  a ju r y  w here good cause had  to  be m ade 
o u t. T he  p o s it io n  so rem a ined u n t i l  th e  
decis ion in  th e  House o f Lo rds  in  D ona ld  
Campbell and Co. L im ite d  v . P o lia k  (sup.), 
where a tte n tio n  was red irec te d  b y  th e  House » 
o f Lo rds  to  th e  w ords o f th e  ru le , and i t  was 
he ld  th a t  n e ith e r th e  judges o f  f irs t  instance

no r th e  C ourt o f A ppea l cou ld  la y  dow n lim its  
as to  w h a t d isc re tio n  cou ld , o r  cou ld  n o t, be 
exercised b y  a judge  t r y in g  a case w ith o u t a 
ju ry ,  except to  th e  e x te n t to  w h ic h  m y  L o rd  has 
re fe rred  where to ta l ly  ir re le v a n t considerations 
had a d m itte d ly  in fluenced th e  judge  in  g iv in g  
h is decision.

T he  question  arises now  as to  w h e the r o r n o t 
th e  judge  d id  exercise h is  d isc re tion . The 
p rac tice  before th e  decision was g iven  in  th is  
case in  th e  A d m ira lty  C ourt as to  how  th e  
d isc re tion  should be exercised was ap p a re n tly  
n o t u n ifo rm  ; and th e  judges be low  in  th e  
A d m ira lty  C ourt th o u g h t a p p a re n tly  th a t  th e  
p rac tice  was in  fa v o u r o f  th e  v ie w  w h ic h  th e y  
to o k , nam ely, th a t  th e  ap p e lla n t ha v in g  
succeeded in  p a r t  shou ld  have h is  costs. B u t  
I  canno t read th e  ju d g m e n t as m eaning th a t  
th e y  were la y in g  th a t  dow n as a m a tte r  o f law . 
T h e y  were e n tit le d  to  take  in to  consideration 
th e  recent p ra c tice  as th e y  knew  i t  to  be, and 
I  read th e  la s t pa rag raph o f th e ir  ju d g m e n t as 
m eaning th a t,  ta k in g  th a t  in to  account, and 
ta k in g  e v e ry th in g  else in to  accoun t in  th e  case, 
the re  were sub s tan tia l grounds o f appeal, and 
th e  appe llan ts  succeeded in  th e  appeal on those 
sub s tan tia l grounds, and th a t,  the re fore , th e y  
ou gh t to  have th e ir  costs o f th e  appeal.

F o r those reasons I  t h in k  th a t  th is  appeal 
shou ld  be dism issed w ith  costs.

Sankey, L .J .— I  agree. As I  am  n o t fa m ilia r  
w i th  th e  A d m ira lty  prac tice , I  have ven tu red  
to  send fo r  and to  lo o k  a t a w e ll-kn o w n  trea tise  
on th e  p rac tice  in  th e  E n g lish  Courts o f 
A d m ira lty ,  th e  th ir d  e d it io n  o f W illia m s  and 
B ruce on A d m ira lty  P ractice , w h ic h  was 
ed ite d  b y  th e  la te  M r. Jus tice  B ruce  and 
pub lished  in  1902 ; and I  t h in k  the re  m ust 
have been some s o rt o f— I  w i l l  n o t say ru le , 
because I  w a n t to  use th e  vaguest s o rt o f w o rd , 
b u t some s o rt o f unde rs tand ing  such as is 
contended fo r  b y  M r. D u n lo p . I t  is s ta ted  on 
p. 97 : “  W here b o th  ships are to  b lam e, i t  is 
th e  general ru le  th a t  each p a r ty  should be le ft  
to  p a y  h is  ow n costs. . . . T he  same ru le
as to  costs applies in  th e  C ourt o f A ppea l, and 
in  o rder to  enforce care a t sea th e  C ourt o f 
A pp ea l w i l l  n o t, w hen b o th  ships have been 
to  b lam e, a llow , unless in  some excep tiona l 
case, e ith e r sh ip  to  ga in  a n y th in g  b y  th e  
li t ig a t io n .  Thus w here one o f  tw o  ships has 
been he ld  alone to  b lam e in  th e  c o u rt be low , 
and  he r owners have appealed, and  in  th e  
C o u rt o f A ppea l b o th  ships have been h e ld  to  
b lam e, th e  successful ap p e lla n t w i l l  as a general 
ru le  n o t o b ta in  h is  costs o f  th e  appeal.”  A  
g reat m a n y  a u th o ritie s  are c ite d  fo r  th a t  p roposi
t io n , and on p . 459 the re  is a long  c r it ic is m  
upon th e  decision in  The Friedeberg (sup.), and 
i t  says : “  T he  a tte n tio n  o f th e  C ourt o f Appea l 
does n o t appear fro m  th e  re p o rt o f th e  case o f 
The Friedeberg (sup.) in  th e  L a w  R eports , to  
have been ca lled  to  th e  num erous cases in  th e  
C o u rt o f A d m ira lty  and A d m ira lty  D iv is io n  
subsequent to  th e  case o f The Empress Eugenie 
Lu sh . 138), in  w h ic h  th e  n o tio n  th a t  an y  hard- 

and-fast ru les ex is ted  as to  th e  inc idence o f
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costs in  th e  A d m ira lty  R e g is try  was expressly 
rep ud ia ted .”

I f  those are co rrec t s ta tem ents as to  th e  
p rac tice  in  th e  A d m ira lty  C ourt, th e y  do n o t 
convey to  m y  m in d  th a t  th e re  is a ha rd -and- 
fas t ru le  upon  th e  sub ject w h ic h  can be tra n s 
la te d  as i f  the re  is a ru le  o f p rac tice . I f  the re  
were I  t h in k  i t  w o u ld  be w rong . P ersona lly , I  
ra th e r th in k  i t  is  a l is t  o f  instances in  w h ic h  th e  
c o u rt has o r has n o t g iven  costs in  th e  p a r tic u la r  
case, w h ic h  m ay  serve as a gu ide to  a c o u rt 
t r y in g  subsequent cases, b u t  w h ic h  is n o t 
b in d in g  upon  such a c o u rt. T o  beg in  w ith , 
i f  the re  were such a ha rd -and -fas t ru le , I  th in k  
i t  w o u ld  con travene O rder L X V . ,  r .  1, as to  
costs, w h ic h  has s ta tu to ry  a u th o r ity ,  and 
w h ich  expressly prov ides th a t  th e  costs sha ll 
be in  th e  d isc re tio n  o f th e  c o u rt o r judge.

N o w  i t  m a y  have been in  th e  o ld  days o f 
A d m ira lty ,  where you  s im p ly  had th e  issue, 
b o th  to  b lam e o r one o n ly  to  b lam e, th a t  th e  
ru le  was w o rkab le . I  am  n o t a t a l l sure how  
fa r  i t  is  w o rkab le  h a v in g  regard  to  th e  passing 
o f th e  M a ritim e  C onventions A c t  1911, in  w h ic h  
rules were established, again s ta tu to ry  ru les, 
as to  th e  a p p o rtio n in g  o f b lam e. There fore, I  
th in k  th a t  th e  fa c t th a t  th a t  A c t  was passed 
does, to  some ex te n t, th ro w  some d o u b t upon 
the  ea rlie r decisions be ing o f a b in d in g  charac
te r  and m a k in g  a ha rd -and -fas t ru le , as is 
contended.

F u rth e r, I  th in k  th a t  since th e  decision in  
Donald. Campbell and Co. v . P o lia k  (sup.) 
M r. D u n lo p  canno t take  up  th e  a t t itu d e  w h ic h  
he w o u ld  desire to  take  up . W h a t th e  L o rd  
Chancellor said in  th a t  case was th is  : “  A  
successful de fendant in  a n o n - ju ry  case has no 
doub t in  th e  absence o f special circum stances, 
a reasonable exp ec ta tio n  o f o b ta in in g  an order 
fo r  th e  pa ym en t o f h is  costs b y  th e  p la in t i f f ; 
h u t he has no r ig h t  to  costs unless and u n t i l  
th e  c o u rt awards th e m  to  h im , and  th e  co u rt 
has an absolute d isc re tio n  to  aw a rd  o r n o t to  
aWard th e m . T h is  d iscre tion , lik e  any o th e r 
d isc re tion , m ust o f course be exercised ju d ic ia l ly  
and th e  judge  ou gh t n o t to  exercise i t  against 
th e  successful p a r ty  except fo r  some reason 
connected w ith  th e  case. Thus i f — to  p u t  a 
hypothesis w h ic h  in  o u r cou rts  w o u ld  never 
lr} fa c t be rea lised— a judge  were to  refuse to  
g ive a p a r ty  h is  costs on th e  g round o f some 
m isconduct w h o lly  unconnected w ith  th e  cause 
° f  ac tio n  o r o f some pre jud ice  due to  h is  race 
° r  re lig io n  o r ( to  quo te  a fa m il ia r  il lu s tra t io n )  
to  th e  co lou r o f h is  h a ir, th e n  a C ourt o f Appeal 
m ig h t w e ll feel its e lf  com pelled to  in te rvene . 
R u t w hen a judge, de lib e ra te ly  in te n d in g  to  
exercise h is  d isc re tio na ry  powers, has acted on 
tacts connected w ith  o r lead ing  up  to  th e  
't ig a t io n  w h ic h  have been p roved  before h im  

0r w h ic h  he has h im s e lf observed d u r in g  th e  
Progress o f th e  case (and these are s trong  
tv°rds), th e n  i t  seems to  me th a t  a C ourt o f 
Appea l, a lth o u g h  i t  m ay  deem h is  reasons 
^ s u ff ic ie n t and m ay  disagree w ith  h is  con- 
0 usion, is p ro h ib ite d  b y  th e  s ta tu te  fro m  
e n te rta in in g  an appeal fro m  i t . ”  T he  h is to ry  
0 th a t  case is w e ll know n . F o r some years

p re v io us ly  the re  had  been a tendency  in  th is  
c o u rt to  in te rfe re  w ith  th e  d isc re tio n  o f th e  
learned judges o f f irs t  instance, and an a tte m p t 
was made b y  A tk in ,  L .J .  (as he th e n  was) 
in  R itte r  v . Godfrey (sup.) to  c o d ify  th e  cases as 
to  costs. T he  effect o f th a t  c o d ifica tio n  was 
to  take  aw ay a d isc re tio n  w h ic h  th e  s ta tu te  
had g iven  to  judges o f f irs t  instance, and w h ic h  
b y  th e  decision o f D ona ld  Campbell and Co. v . 
P o liak  (sup.) was restored to  th e m  b y  th e  
House o f Lo rds .

There fore , fo r  those reasons th e  words o f  
th e  o rder its e lf,  such considerations as m ay  be 
de rive d  fro m  rem em bering  th e  recent passing 
o f th e  M a r it im e  Conventions A c t  and th e  
decision in  D ona ld  Campbell and Co. v . P o liak  
(sup.), I  have come to  th e  conclusion th a t  th e  
po s itio n  contended fo r  b y  th e  ap p e lla n t in  
th is  case canno t be m a in ta ined . In  o th e r 
words, w h a t i t  was sought to  do was th is .  I t  
was sought b y  an alleged p rac tice  o f th e  C ourt 
o f A d m ira lty  to  fe tte r  th e  d isc re tio n  o f th e  
judge  s it t in g  in  A d m ira lty .  A s I  have said, I  
have v e ry  g reat doub ts w h e the r th e  ru le  
ex is ted in  th e  sense th a t  M r. D u n lo p  w o u ld  have 
us th in k  i t  ex is ted. A l l  I  th in k  th a t  to o k  
place was th is ,  th a t  a v e ry  la rge num ber o f  
cases were rep o rted  upon  costs w h ic h  no do ub t 
are e x tre m e ly  use fu l as a gu ide fo r  fu tu re  
judges as to  how  to  exercise th e ir  d isc re tio n  in  
p a r tic u la r  cases. B u t  I  do ub t i f  those cases 
ever fo rm u la te d  a ha rd -and -fas t ru le . I f  th e y  
d id  fo rm u la te  a ha rd -and -fas t ru le , in  m y  
o p in io n  th a t  ru le  canno t now  be m a in ta ined .

F o r those reasons I  am  o f o p in io n  th a t  th e  
c o u rt be low  was correct in  its  de te rm in a tio n , 
and th a t  th e  appeal shou ld  be dism issed.

S o lic ito rs  fo r  th e  appe llan ts, H olm an, F e n 
w ick, and  W illa n ,  agents fo r  W iltsh ire , Sons, 
and Jordan , L o w e s to ft.

S o lic ito rs  fo r  th e  respondents B ottere ll and 
Roche, agents fo r  Cham berlain, Talbot, and 
Bracey, G reat Y a rm o u th .

June  19 and  2 0 ; J u ly  2 , 1929.

(Before Scrutton, Greer, and Russell, L .J J .)

Dampselskab Svendborg v . London, Mid 
land, and Scottish Railway Company, (a)

ON APPEAL FROM THE KING’S BENCH DIVISION.

Charter p a rty  —  Discharge o f cargo —  Docks 
owned by ra ilw a y  company who act as steve
dores— R a ilw ay  company requested to discharge 
cargo— A pportionm ent o f cost o f discharge—  
“  W ork done by the vessel at the p o rt o f d is
charge.”

B y  a charter-party fo r  the carriage o f a cargo o f 
tim ber fro m  the B a ltic  to Garston i t  was 
provided, in te r  a lia , as fo llow s : Clause 15 : 
“  F o r any work done by the vessel at the po rt 
o f discharge beyond delivering cargo at the

(a) Reported by E d w ar d  J. M. Ch a p l in , Esq., Barrister-at- 
Law.
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sh ip 's  r a i l  i f  delivered by hand, o r w ith in  
reach o f the sh ip 's  tackle or o f the shore crane 
tackle i f  thereby discharged, the consignees 
sha ll p a y  to the shipowner the cost thereof 
p lu s  15 p e r cent."

H e ld, by Scrutton and Russell, L . J J .  (Greer,
L .J .  dissenting), that upon the true construction 
o f clause 15 o f the charter-party the vessel 
had not delivered the cargo u n t il i t  had lowered 
i t  in to  wagons and released the attachment 
to the crane which lowered it .

Decis ion o f B ranson , J .  affirmed.

Appeal fro m  a decision o f B ranson, J .
T he  p la in t if fs , w ho were a fo re ign  com 

pany, were owners o f  th e  steam ship L a u ra  
M aersk, w h ic h  b y  a c h a rte r-p a rty  da ted  th e  
17 th  Jan . 1928, was cha rte red  to  c a rry  t im b e r 
fro m  W in d a u  in  th e  B a ltic , to  E llesm ere P o rt 
and G arston. The firs t-nam ed  defendants 
were th e  owners o f  th e  docks a t G arston, a t 
w h ich  180 standards o f  deals, ba ttens, and 
boards were discharged fro m  th e  L a u ra  M aersk  
between th e  2nd  and 4 th  Feb. T he  second 
defendants were th e  indorsees o f  th ree b ills  o f 
la d in g  fo r  seventy standards o f  b a tte n  ends. 
Besides ow n ing  th e  docks, th e  f irs t  defendants 
had fo r  m an y  years acted as stevedores and 
m aste r po rte rs  a t G arston Docks in  connection 
w ith  th e  discharge o f  cargoes, and i t  was th e ir  
custom  to  discharge a sh ip  b y  means o f shore 
cranes, th e  t im b e r be ing l i f te d  th e re b y  o u t o f 
th e  ships and deposited d ire c t in to  wagons 
a fte r  th e  slings had been loosed. U p on  th e  
a r r iv a l o f th e  L a u ra  M aersk  a t  G arston th e  
p la in t if fs  requested th e  f irs t  de fendants to  
un de rta ke  th e  w o rk  o f p lac ing  th e  cargo so 
th a t  d e live ry  o f i t  cou ld  be take n  b y  th e  con
signees w ith in  reach o f th e  shore crane. In  
a d d itio n , th e  ra ilw a y  com pany charged th e  
p la in t if fs  w ith  th e  expenses o f rece iv ing  the  
t im b e r fro m  w ith in  reach o f shore crane tack le , 
un s lin g ing  and s tow ing  in  wagons.

A cco rd in g ly , th e  p la in t if fs  c la im ed against 
the  f irs t  defendants th e  re tu rn  o f  311. 8s. 9d. 
as be ing m oney w ro n g ly  dem anded fro m  the  
p la in t if fs  and pa id  under p ro te s t in  re la tio n  to  
th e  un load ing  and d e liv e ry  o f  th e  cargo o f 
t im b e r ex th e  steam ship L a u ra  M aersk. I n  
th e  a lte rn a tiv e , th e y  c la im ed against the  
second defendants 121. Is . 7d. as m oney pa id  
b y  th e  p la in t if fs  fo r  and on b e h a lf o f  the  
second defendants and in  re la tio n  to  services 
w h ich  were pe rfo rm ed o r w h ich  b y  the  cha rte r- 
p a r ty  ou gh t to  have been pe rfo rm ed b y  and fo r 
th e  second defendants.

The f irs t  defendants pleaded th a t  th e ir  rates 
and charges were reasonable, and th a t  th e y  
had charged and been p a id  b y  th e  p la in t if fs  
in  accordance w ith  th e  same. The second 
defendants said th a t  th e y  had p a id  fo r  a ll 
w o rk  o f  d e live rin g  th e  cargo beyond reach o f 
shore crane tack le .

T he  ch a rte r-p a rty , w h ich  inco rpo ra ted  the  
te rm s o f  th e  B a lt ic  W ood C harte r 1926 ( “  B a lt-  
w ood ” ), p ro v id e d  b y  clause 15 as fo llow s : “ The 
sh ipow ner’s l ia b i l i t y  sha ll cease a t the  p o r t  o f 
discharge w hen th e  cargo is d ischarged a t th e  |

sh ip ’s ra i l i f  d ischarged b y  hand, o r w ith in  
reach o f sh ip ’s ta ck le  o r shore crane ta ck le  i f  
th e re b y  discharged. . . . F o r  an y  w o rk
done b y  th e  vessel a t th e  p o r t  o f discharge 
beyond de live rin g  cargo a t th e  sh ip ’s ra i l i f  
d ischarged b y  hand , o r w ith in  reach o f the  
sh ip ’s ta ck le  o r o f th e  shore crane ta c k le  i f  
th e re b y  discharged, th e  consignees sha ll pa y  
to  th e  sh ipow ner th e  cost th e re o f p lus 15 per 
cen t.”

B ranson, J . he ld  (1) th a t  the  p la in t if fs  kn o w 
in g  th e  te rm s and cond itions o f discharge, and 
ha v in g  requested th e  ra ilw a y  com pany to  unde r
take  th e  w o rk  o f d ischarg ing th e  cargo, became 
lia b le  to  p a y  to  th e  ra ilw a y  com pany th e  sums 
w h ic h  th e y  had in  fa c t p a id  ; and (2 ) th a t  th e  
rates and charges fo r  d ischarg ing th e  cargo 
were n o t excessive o r unreasonable. As to  
th e  second defendants, B ranson, J . he ld , th a t  
the re  was n o th in g  th e  p la in t if fs  cou ld  c la im  
against the m  unde r th e  c h a rte r-p a rty . The 
p la in t if fs  appealed against th e  second de
fendants, the  appeal against th e  f irs t  de
fendants h a v in g  been w ith d ra w n .

Le  Qucsne, K .C . and R . K .  Chappell, K .C . 
fo r  th e  appe llants.

D u n lop , K .C . and H a ro ld  
respondents.

Stranger fo r  the  

C ur. adv. vu lt.

Scrutton, L .J .— T h is  appeal is ano the r 
chap te r in  th e  pro longed strugg le between the  
T im b e r T rade  F edera tion  and th e  Cham ber o f 
S h ipp ing  o f th e  U n ite d  K in g d o m  as to  the  
incidence o f th e  expense o f d ischarg ing t im b e r 
a t th e  various p o rts  o f th e  U n ite d  K in g d o m . 
The tw o  con tend ing  parties had  o rig in a lly  
arranged th e  Scanfin C harte r o f 1899 in  w h ich  
th e  re leva n t clause ra n  “  Cargo to  be b ro u g h t 
to  and take n  fro m  alongside th e  steam er a t*  
charte rers ’ r is k  and expense as cus tom ary .”  
U n d e r th is  clause w o rk  was be ing done under 
cus tom ary  arrangem ents a t a num ber o f B r it is h  
po rts . These arrangem ents were upset b y  the  
decision o f th e  House o f Lo rds  in  The T u r id  
(127 L .  T . R ep. 42 ; (1922) 1 A . C. 397, 15
Asp. M ar. L a w  Cas. 538), a case re la tin g  to  the  
pe cu lia r circum stances o f  the  p o r t  o f  Y a rm o u th , 
th a t  no place cou ld  be “  alongside ”  b y  custom  
w h ic h  was n o t “  alongside ”  in  th e  o rd in a ry  
sense o f th e  w o rd . I n  1924, th e  con tend ing  
pa rties  arranged a new vers ion o f the  Scanfin 
C harter 1924, w h ich  le f t  o u t th e  debatable 
w o rd  “  alongside ”  in  re la tio n  to  d ischarg ing, 
and inserted a new clause 13. “  T he  cargo
sha ll be d ischarged b y  th e  vessel in  th e  cus
to m a ry  m anner as fa s t as th e  vessel can de live r, 
d u rin g  th e  o rd in a ry  w o rk in g  hours o f th e  p o rt, 
on to  the  q u ay  and (o r) in to  ligh te rs  and (or) 
c ra ft  and (or) wagons and (or) on to  bogies and 
thereon stowed and (o r) stacked as cus tom ary  
a t th e  p o r t  o f discharge, th e  consignees hav ing  
th e  r ig h t  to  select a n y  one o r m ore o f  these 
a lte rna tives  i f  cus tom ary  and ava ilab le  a t the  
t im e  o f  discharge. B u t  an y  w o rk  done b y  th e  
vessel a t th e  p o r t  o f discharge beyond de live rin g  
th e  cargo w ith in  reach o f th e  sh ip ’s ta ck le  o r 
o f  th e  shore crane tack le  (the  sh ipow ner having
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th e  o p tio n  o f us ing th e  sh ip ’s ta ck le  o r shore 
crane where perm issib le b y  loca l regulations) 
shall be a t consignees’ r is k  and expense. The 
cost o f such a d d itio n a l w o rk  sha ll be de term ined 
in  accordance w ith  a schedule o f ap po rtionm e n t 
to  be agreed fro m  t im e  to  t im e  between the  
Cham ber o f S h ipp ing  o f  th e  U n ite d  K in g d o m  
and the  T im b e r T rade  F edera tion  o f the  U n ite d  
K in gd om  a t p o rts  where th e  schedule applies.”  
A t  th is  stage i t  was a p p a re n tly  con tem pla ted 
th a t  th e  fede ra tion  and th e  cham ber w o u ld  be 
able to  agree fo r  each p o r t  th e  am o un t to  be 
pa id b y  the. consignees fo r  w o rk  done b y  th e  ship 
a fte r  d e live ry  as defined in  th e  clause w hen the  
ship Was w o rk in g  “  in  th e  custom ary m anner.”  

As appears fro m  th e  agreed schedule o f 
ap p o rtio n m e n t th e  tw o  bodies, th e  cham ber 
and th e  federa tion , were able to  agree fo r  a 
large num ber o f po rts , th e  a m o un t o f th e  con
signees’ pa ym en t. B u t  fo r  some reason n o t 
stated to  us i t  was again th o u g h t necessary to  
a lte r th e  fo rm  o f cha rte r, and a new arranged 
form , th e  one in  question in  th e  present case, 
know n as th e  B a ltw o o d  C harte r 1926, was 
Produced. The p o r t  o f discharge in  th e  present 
case was th e  w e ll-kn ow n  G arston D ock , near 
L ive rp oo l, owned b y  th e  Lo nd on , M id lan d , 
and S co ttish  R a ilw a y . The cham ber and the  
federation had n o t been able to , o r a t an y  ra te  
had no t, agreed an ap po rtio n m e n t o f the  
charges a t th is  p o rt.

A t  G arston the  o n ly  possible m e thod  o f 
discharge is b y  sho rt cranes w o rked  b y  th e  
ra ilw a y  com pany on to  wagons w ith in  reach 

th e  shore cranes. W here the re  are several 
consignees th e  cargo is sorted b y  th e  ra ilw a y  
com pany fo r  de live ry  to  the m  b y  m arks and 
cum bers a t a y a rd  to  w h ic h  th e  wagons are 
,r|oved and d e live ry  orders are issued to  th e  
consignees a fte r th is  so rting . Clause 15 o f the  
B a ltw ood C harter makes ce rta in  add itions  to  
clause 13 0f  th e  Scanfin cha rte r 1924. F irs t  
5, '" Id s  tw o  sentences abou t shipowners’ l ia b i l i ty ,
■ i the  f irs t  sentence as to  l ia b i l i t y  fo r  the  w o rk  
cp  to  de live ry  o r discharge prov ides th a t  the  
'a b i l ity  is to  cease when th e  cargo is discharged 

W ith in  reach o f th e  shore crane tack le , (fc) the  
ast sentence as to  l ia b i l i t y  fo r  th e  w o rk  done 
y  the  ship fo r w h ich  th e  consignee is to  "pay, 

ta m e ly , w o rk  done a fte r d ischarg ing w ith in  
''each o f th e  shore crane ta ck le  prov ides th a t  
de shipowner is to  have the  l ia b i l i t y  o f  a 
evedore, sub ject to  a special p ro v is io n  as 
etore. Secondly, as th e  cham ber and the  

.ede ra tion  Lave now  agreed an a p po rtionm e n t 
sh ? any P °r ts > i t  adds a sentence th a t  th e  cost 

a ll be apportioned  under th a t  ap po rtionm e n t 
nieh i t  contem plates shall be f ille d  in to  the  

cnedule in  clause 18. Clause 16 conta ins a 
° te  in  sm all p r in t  : “  I f  th e  p o r t  o f discharge 

.? n ,' t  inc luded  in  the  schedule o f ap po rtionm e n t, 
® charges, i f  any , under clause 15 shall be 

Paid m a d d itio n  to  th e  fre ig h t above m en tioned ,”  
P 'o v id in g  w h a t is to  happen i f  th e  schedule o f 

P po rtionm en t does n o t con ta in  the  p o r t  o f 
'scharge in  th e  cha rte r, w h ic h  is th e  present 
, se’ and says th e  consignee is to  pa y  the  

arges, i f  any, under clause 15, th a t  is, the

cost o f an y  w o rk  done b y  th e  vessel beyond 
de live rin g  cargo w ith in  reach o f the  shore crane 
tack le . Clause 16 a t the  beg inn ing speaks o f 
th e  ap po rtionm e n t o f  charges under clause 1 ; 
th e  la s t sentence o f clause 1 reads th a t  any 
a d d itio n a l expense o f th e  mode o f d e live ry  
selected b y  th e  consignee over th e  cost o f 
de live ry  on to  the  quay  sha ll be p a id  b y  the  
consignee. T h is  h a rd ly  seems to  be the  same 
as the  prov is ions o f clause 15 th a t the  consignee 
is to  pa y  th e  cost o f w o rk  done b y  the  ship 
a fte r d e live ry  w ith in  reach o f the  shore cranes. 
B u t  n e ithe r side before us a tte m p te d  any 
exp la na tio n  o f th e  m eaning o f clause 1 on th is  
p o in t, o r based an y  a rgum ent on i t ,  and I  
deal w ith  th e  m a tte r in  the  words o f th e  fo o t
no te  to  clause 16, as to  be de term ined b y  the  
words o f clause 15.

The d ispu te  between th e  tw o  pa rties  was 
th is  : counsel fo r  the  ship said, I  have de
live red , and m y  l ia b i l i t y  ceases w hen the  
t im b e r ’ swung on th e  shore cranes is w ith in  
reach o f the  consignee in  the  wagon, tho ugh  i t  
is s t i l l  in  th e  a ir  and t ie d  up in  th e  sling. The 
consignee m ust p a y  th e  cost o f m anceuvring i t  
in to  and on to  th e  flo o r o f th e  wagon and, 
counsel added under pressure, th e  cost o f 
releasing th e  sling. Pressed as to  th e  cost o f 
th e  cranem an w ho lowered th e  s ling  from  
“  w ith in  reach ”  to  the  floo r o f th e  wagon, I  
th in k  counsel a d m itte d  th a t  th is  was sh ip ’ s 
w o rk  in  de live rin g  and th a t  th e  consignee cou ld 
n o t be called upon to  pa y  fo r  i t .  Counsel fo r  
th e  consignee said th a t  he was e n tit le d  to  have 
th e  t im b e r discharged in to  wagons, and th a t  
th is  w o rk  was n o t done t i l l  the  t im b e r was in  
the  wagon, n o t m ere ly  hang ing near i t ,  and the  
t im b e r was released fro m  the  s ling  w h ich  t ie d  
th e  pieces toge the r and a ttached  the m  to  the  
crane. I  m en tion , to  show th a t  I  have n o t 
overlooked i t ,  th a t  i t  is n o t o rd in a r ily  good 
d e live ry  to  tender goods o f tw o  consignees 
c la im in g  d iffe re n t m arks m ixed  up  toge ther 
and to  leave the  consignees to  so rt them , b u t 
th e  consignees seem to  have acquiesced, as 
th e y  do in  London , in  th e  fo rm  o f de live ry .

In  m y  v iew , th e  fa lla c y  o f th e  a rgum ent fo r 
th e  sh ip  lies in  th is  : th a t  i t  tu rn s  th e  phrase 
“  d e live ry  w ith in  reach o f shore crane tack le  ”  
in to  “  d e live ry  w ith in  reach o f consignees,”  
and argues th a t  th o u g h  th e  sh ip  is bound to  
de live r in to  wagons, i t  does so i f  i t  b rings the  
s ling  o f t im b e r hang ing  on a crane w ith in  reach 
o f th e  consignee s tand ing  in  a wagon, and 
leaves th e  consignee to  “  manoeuvre ”  th e  
t im b e r in to  the  wagon and release i t  fro m  the  
sling. These la tte r  opera tions are, in  m y  
op in ion , p a r t  o f th e  w o rk  o f d e live ry  o r discharge 
in to  wagons w h ich  th e  sh ip  has undertaken to  
do, and the  words “  w ith in  reach o f shore crane 
ta ck le  ”  are inserted  to  l im i t  th e  area w ith in  
w h ich  the  ship can be requ ired  to  de live r in to  
wagons. There is n o t a case o f d e live ry  a t 
sh ip ’s ra i l  where th e  consignee takes fro m  the  
ra i l th e  cargo w h ich  th e  ship b rings to  th e  ra il,  
b o th  pa rties  poss ib ly  ha v in g  h o ld  o f th e  
package a t the  same t im e . The  ship has 
unde rtaken  to  de live r beyond th e  sh ip ’s ra i l ,
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th a t  is in to  wagons, p ro v id ed  th e  wagons are 
w ith in  th e  reach o f  th e  shore crane tack le . 
Stowage o r s tack ing  in  the  wagons o r on the  
quay  where cu s to m a rily  done b y  th e  sh ip  is 
fo r  expense o f the  consignee. I  canno t th in k  
the  ship has de livered th e  cargo in to  wagons 
when i t  is s t i l l  in  the  a ir , o r  has made de live ry  
o f  goods w h ich  are s t i l l  fastened o r t ie d  to  the  
tack le  o f  the  crane the  sh ip  is using.

I  have come to  th is  conclusion on th e  w o rd in g  
o f th e  cha rte r, b u t  i t  is confirm ed b y  th e  appo r
tio n m e n t w h ich  the  cham ber and th e  federa tion  
have agreed to  a t po rts  where d ischarg ing in to  
wagons b y  crane is custom ary. F o r  instance, 
a t the  Ship Canal p o r t  o f  M anchester, discharge 
in to  wagons b y  crane, w he the r sh ip ’s o r shore, 
is custom ary, and i t  is agreed th a t  the  sh ip  
pays “  fo r  discharge d ire c t fro m  sh ip to  wagon 
alongside and releasing fro m  sh ip ’s tack le  o r 
shore crane.”  A t  th e  H a rtlepoo ls  th e  cus
to m a ry  m ethod is discharge in to  wagons, the  
sh ip  pays fo r  discharge in to  wagons b y  shore 
crane and releasing slings o n ly ; an y  w o rk  
done beyond release o f s ling  payab le b y  con
signees. A t  a num ber o f po rts  where de live ry  
b y  shore crane in to  wagons is cus tom ary  the  
sh ip  pays th e  expense o f  d e live ry  and the  
consignee n o th in g . Exam ples o f such po rts  
are C ard iff, Glasgow, Swansea, M ilfo rd  H aven  
and Irv in e . The B e lfa s t ap po rtionm e n t fo r  
sh ip ’s ta ck le  m entioned th a t  th e  sh ip  m ust 
release the  sling.

The judge  be low  expressed his v ie w  as to  th e  
p o in t where d e live ry  o r discharge, w h ich  I  
th in k  mean th e  same th in g , te rm in a te d  in  the  
fo llo w in g  words : “  I  th in k  i t  p la in  th a t  th e  
discharge o r d e live ry  w ith in  reach o f  shore 
crane in tended b y  th is  clause is a d e live ry  o r 
discharge overside on to  th e  q u ay  o r in to  
c ra ft  o r wagons as th e  custom  o f th e  p o r t  
demands, th e  words ‘ w ith in  reach o f  shore 
crane lim it in g  the  distance fro m  th e  sh ip ’s 
side beyond w h ich  th e  sh ipow ner need no t, in  
h is cap ac ity  o f shipowner, tra n s p o rt th e  goods 
and w ith in  w h ich  he is ca lled upon to  deposit 
the m . ’ I  agree w ith  th is  v iew , and I  th in k  
i t  is fa ta l to  th e  c la im  o f th e  sh ip  against the  
consignee under th e  cha rte r.

There appears to  be n o th in g  in  th e  a u th o 
r it ie s  to  nega tive  th is  cons truc tion  o f the  
cha rte r. R eliance was placed upon Petersen 
v . Freebody (8  Asp. M ar. L a w  Cas. 5 5 ; 
73 L . T . R ep. 163 ; (1895) 2 Q. B . 294). 
T h is  decision re la ted  to  a cargo o f spars and 
poles in  the  S urrey Com m ercia l Docks under a 
cha rte r w h ich  p rov ided  th a t  cargo was to  be 
take n  fro m  alongside the  sh ip  a t m erchan t’ s 
r is k  and expense. The discharge o f the  poles 
was in to  ligh te rs  alongside th ro u g h  the  sh ip ’s 
bow  po rts  under a clause e n t it lin g  the  consignee 
to  “  discharge over side in to  ligh te rs  o r o th e r
w ise.”  The custom  o f  th e  P o rt o f Lond on  as to  
discharge in to  ligh te rs , w h ich  was a fte rw a rds  
p roved  in  Glasgow N aviga tion  Company L im ite d  
v . H ow ard  Brothers and Co. (11  Asp. M . C. 376 ; 
102 L .  T . R ep. 172), was n o t p roved  in  Petersen 
v . Freebody (sup..). The c la im  was fo r  dem urrage 
occasioned b y  th e  consignees h a v in g  in su ffic ie n t

m en in  the  ligh te rs . The  express p rov is ion  was 
th a t  th e  ship was to  d e live r overside in to  lig h te rs  
and no crane was used, a sh ip ’s m an on a stage 
hang ing outside the  ship to o k  ho ld  o f th e  end 
o f  th e  pole as i t  came o u t o f  the  bow  p o rt, 
and pu lle d  i t  t i l l  the  men in  th e  lig h te r g o t ho ld  
o f i t  and com pleted th e  opera tion . The court, 
trea te d  the  m a tte r as analogous to  d e liv e ry  a t 
th e  sh ip ’s ra il,  the  ship p lac ing  th e  po le where 
the  consignee cou ld reach i t ,  and the  consignee 
the n  assisting in  h a nd lin g  i t .  There was no 
question o f  th e  poles be ing in  a s ling  w h ich  had 
to  be released, o r be ing lowered b y  sh ip ’s tack le  
in to  th e  ligh te rs . I n  m y  op in ion  the  ju d g m e n t 
o f the  co u rt on these special facts has no bearing 
on th e  d iffe re n t facts and language o f  the  
present cha rte r. H ere th e  sh ip  agrees to  de live r 
in to  wagons, and does so b y  low ering  th e  t im b e r 
a ttached  b y  rope to  a crane. In  m y  v ie w  the  
sh ip  has n o t de livered t i l l  i t  has lowered i t  in to  
wagons and released th e  a tta ch m e n t to  the  
crane. T i l l  th is  is done th e  t im b e r is n o t in  the  
wagon and is s t i l l  a ttached  to  th e  shipow ner’s 
tack le .

In  m y  v ie w  B ranson, J . came to  a correct 
conclusion, and th e  appeal m u s t be dismissed 
w ith  costs.

Greek, L .J .— T his  is an appeal against th e  
ju d g m e n t o f B ranson, J ., d ism issing a c la im  
made b y  the  appe llants against th e  receivers o f  
a p o rtio n  o f th e  cargo o f th e  steam ship L a u ra  
M aersk  a t  th e  p o r t  o f G arston, fo r  a p o rtio n  o f  
th e  expenses incu rred  in  connection w ith  the  
discharge o f  the  cargo w h ich  the  shipow ner 
pa id , and w h ich  he says, under th e  term s o f the  
b i l l  o f  lad ing  w h ich  inco rpo ra ted  th e  te rm s o f 
th e  B a ltic  W ood C harter 1926 he was e n title d  
to  recover fro m  the  defendants.

The cargo shipped under the  c h a rte r-p a rty  
was described as deals, and (or) ba ttens, and (o r) 
boards, and (or) scantlings. The b ills  o f la d in g  
re la ted  to  a q u a n tity  o f b a tte n  ends, b u t th is  
fa c t is n o t m a te ria l to  a n y th in g  we have to  
consider in  th is  appeal.

The usual p ractice  fo r the  p o r t  o f G arston is 
to r  th e  w o rk  o f discharge and rece ip t o f  th e  
cargo to  be done b y  the  servants o f th e  London  
M id la n d  and S cottish  R a ilw a y  Com pany, w ho  
are th e  dock a u th o r ity . I t  is a conven ient 
p rac tice  w h ich  enables th e  w hole o f  th e  w o rk  to

d ° ? e cont ' riu°u s ly  b y  one b o dy  o f men, and 
th e  charges a fte rw ards a lloca ted to  the  sh ip  
and to  the  rece iver o f  th e  cargo. The ra ilw a y  
com pany have th e ir  own schedule as to  the  
charges w h ich  th e y  m ake against and co llect 
fro m  the  ship, and the  charges w h ich  th e y  
m ake against and co llec t fro m  the  receivers, 
b u t, o f  course, th e ir  a lloca tion  cannot de te rm ine  
th e  r ig h ts  o f  th e  pa rties  in te r se. These fa ll 
to  be de term ined b y  th e  b i l l  o f  la d in g  agreem ent 
to  w h ich  th e  rece iver becomes a p a r ty  b y  
ta k in g  an assignm ent o f th e  b i l l  o f  lad ing.

The m a te ria l p rov is ions o f th e  ch a rte r-p a rty  
are con ta ined in  clauses 1 and 15. Clause 1 
is as fo llow s : “  I f  th e  consignees select one o f  
th e  a lte rna tives  m entioned in  clause 15', o th e r 
th a n  discharge on to  the  quay  (w h ich  includes
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rough s tack ing  thereon i f  and where custom ary 
and n o t u su a lly  done b y  th e  consignees), any 
a d d itio n a l expense (p lus 15 per cent, the reon 
and in  a d d itio n  th e  charge fo r  w o rkm en ’s 
com pensation insurance) o f such de live ry  
oeyond th e  expense o f de live ry  on to  the  quay, 
as aforesaid, sha ll be p a id  b y  th e  consignees 
to  the  shipowner, in  a d d itio n  to  th e  am ount(s) 
above m entioned. I f  the  p o r t  o f discharge is 
included in  the  schedule o f ap po rtionm e n t las t 
agreed between th e  Cham ber o f S h ipp ing o f the  
U n ited  K in g d o m  and th e  T im b e r T rade Federa
t io n  o f th e  U n ite d  K in gd om , such ad d itio n a l 
expense sha ll be ascerta ined in  accordance the re  
W ith.”  The ap po rtionm e n t as to  G arston had 
no t been agreed. Clause 15 is as fo llow s : 

The shipow ner’s l ia b i l i t y  sha ll cease a t the  
Port o f discharge when the  cargo is discharged 
a t th e  sh ip ’s ra i l i f  d ischarged b y  hand o r 
w ith in  reach o f the  sh ip ’s tack le  o r shore crane 
tack le  i f  the re by  discharged (the shipowner 
Paving th e  o p tio n  o f using sh ip ’s tack le  o r shore 
crane where perm issib le b y  loca l regulations), 
th e  cargo shall, however, be discharged b y  the  
v essel in  the  custom ary m anner as fas t as the  
t'essel can de live r d u rin g  the  o rd in a ry  w o rk in g  
hours o f the  p o rt, on to  th e  quay  and (or) in to  
hghters and (or) c ra ft and (or) ra fts  and (or) 
wagons and (or) on to  bogies and thereon stowed 
and (or) stacked as custom ary a t th e  p o rt o f  d is 
charge, th e  consignees ha v in g  th e  r ig h t  to  select 
an y  one o r m ore o f  these a lte rna tives  i f  cus
to m a ry  and ava ilab le  a t the  t im e  o f  discharge. 
*  or any w o rk  done b y  th e  vessel a t th e  p o r t  o f 
discharge beyond de live rin g  cargo a t th e  sh ip ’s 
ra il i f  d ischarged b y  hand, o r w ith in  reach o f 
J-he sh ip ’s tack le  o r o f the  shore crane ta ck le  i f  
hereby discharged, the  consignees shall pay 
°  th e  shipowner th e  cost th e re o f p lus 15 per 

' cnt. on th e  am oun t the re o f and in  a d d itio n  the  
charge fo r  w o rkm en ’s com pensation insurance, 
t  the  p o r t  o f discharge is inc luded in  the  

schedule o f ap po rtionm e n t la s t agreed between 
he Cham ber o f S h ipp ing  o f the  U n ite d  K in gd om  

®hd the  T im b e r T rade F edera tion  o f the  U n ite d  
k in g d o m  th e  charge fo r  such w o rk  sha ll be as 
settled b y  th e  said schedule o f  ap po rtionm e n t 
Plus 15 pe r cent, on the  am oun t o f such charges, 
aud in  a d d itio n  th e  charges fo r  w o rkm en ’s 
com pensation insurance, a ll o f  w h ich  are agreed 
a t the  am oun t s ta ted  in  clause 16 hereof. In  
he execution  o f any w o rk  done beyond dis
charging cargo a t th e  sh ip ’ s ra il o r w ith in  reach 
° t  the  sh ip ’ s tack le  o r shore crane tack le , as the  
case m ay  be, th e  shipow ner sha ll ac t as a 
s evedore w ith  the  lia b ilit ie s  o n ly  o f such and 

o t fu r th e r  o r otherw ise, b u t the  shipowner 
.ha ll n o t be liab le  fo r  damage b y  fire , even 
hough caused b y  th e  ac t o r neglect o f th e  
lupow ner o r his servants o r o f an y  person fo r 

whom he is responsible.”  The ra ilw a y  com pany 
ollected from  the  ship 11s. per s tandard  fo r 
eals and ba ttens and U s . lOd. per s tandard  
«  hoards. I t  was proved, and found  b y  the  

wvc ’ ^ lat th is  charge inc luded a p ro p o rtio n , 
'ch  he found  to  be three-e ighths o f the  

enum eration pa id  to  th e  men w ho stood in  
le tru cks  to  receive th e  t im b e r in  the  slings,

fo r  th e  w o rk  o f m anoeuvring th e  t im b e r in to  
such a p o s itio n  as w o u ld  enable th e m  to  place i t  
con ven ien tly  in  th e  t ru c k  o r wagon concerned. 
The p la in t if fs  say th a t  th is  p ro p o rtio n  o f the  
charge w h ich  th e y  had to  p a y  is in  respect o f 
w o rk  w h ich  was done on be ha lf o f  the  receiver, 
and w o rk  fo r  w h ich  th e y  are e n tit le d  to  be re
pa id  under clause 15 o f the  ch a rte r-p a rty . In  
o rder to  c o rre c tly  in te rp re t clause 15 o f the  
ch a rte r-p a rty , i t  seems to  me necessary to  
consider, in  th e  absence o f express agreement, 
w h a t p a r t o f th e  w o rk  o f  discharge and rece ip t 
o f  th e  cargo is the  o b lig a tio n  o f th e  ship, and 
w h a t p a r t  is th e  o b lig a tio n  o f the  receiver. 
I n  m y  ju dg m en t, i t  has been accepted fo r m any 
years th a t  th e  law  on th is  sub ject is accu ra te ly  
s ta ted in  th e  ju d g m e n t o f L o rd  Esher, M .R ., in  
Petersen v . Freebody (8  Asp. M ar. L a w  Cas., a t 
p. 5 6 ; 73 L .  T . R ep. a t p . 164); (1895) 2 Q. B . 
294, a t p . 297).

I t  is t ru e  th a t  th a t  was a c la im  fo r  dem urrage, 
b u t  the  c o u rt had to  consider w ho was re 
sponsible fo r  th e  de lay to  the  sh ip , and fo r th a t  
purpose to  decide when the o b lig a tio n  o f the  
sh ip  to  de live r had been com plied w ith , and 
when th e  o b lig a tio n  o f the  b i l l  o f  lad ing  
ho lder to  receive the  cargo had commenced. 
In  g iv in g  ju d g m e n t L o rd  Esher used these 
words : “  The opera tion , therefore, w h ich  is
to  take  e igh t days, is an opera tion  to  be pe r
fo rm ed as between th e  shipowner and the  
consignees. W h icheve r w o rd  be used, w hethe r 
i t  be called a ‘ d ischarg ing ’ o r a ‘ de live ry ,’ 
and w hateve r be the  circumstances o f the  
de live ry , one p a r ty  is to  give, and the  o ther is 
to  take , de live ry  a t one and the  same tim e , 
and b y  one and the  same opera tion . I t  fo llows 
th a t  b o th  m ust be present to  take  th e ir  pa rts  
in  th a t  opera tion . Those pa rts  are, the  ship 
has to  de live r and th e  consignee to  take  de
liv e ry — where ? Each has to  ac t w ith in  his 
ow n departm ent. The shipowner acts from  
the  deck o r some p a r t  o f his ow n ship, b u t  always 
on board his ship. The consignee’s place is 
alongside the  ship where the  th in g  is to  be 
de livered to  h im . I f  th e  d e live ry  is to  be on 
to  ano the r ship, he m ust be on th a t  ship ; i f  
in to  barge o r lig h te r, on th a t  barge o r lig h te r ; 
i f  on to  the  quay, on the  quay. W herever 
th e  de live ry  is to  be, th e  shipowner, on the  
one hand, m ust g ive de live ry . I f  he m ere ly 
pu ts  th e  goods on th e  ra i l o f his ship, he does 
n o t g ive  de live ry  ; th a t  is n o t enough. I f ,  
on th e  o the r hand, the  consignee m ere ly  stands 
on the  o the r ship, o r on the  barge o r lig h te r, 
o r on th e  quay, and does no th in g , he does n o t 
take  de live ry . The shipowner has perform ed 
th e  p r in c ip a l p a r t o f his o b lig a tio n  when he 
p u t  th e  goods over th e  ra i l o f his ship, b u t I  
th in k  he m us t do som eth ing m ore— he m ust 
p u t th e  goods in  such a pos ition  th a t  the  con
signee can take  de live ry  o f them . H e m ust 
p u t the m  so fa r  over th e  side as th a t  the  
consignee can begin to  ac t upon them , b u t 
the  m om ent the  goods are p u t w ith in  reach o f 
the  consignee he m ust take  his p a r t in  the  
opera tion . A t  one m om ent o f t im e  the  sh ip
owner and the  consignee are b o th  ac tin g— the
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one in  g iv in g  and th e  o th e r in  ta k in g  de live ry  ; 
a t ano the r m om ent the  jo in t  ac t is fin ished. 
W here goods are slung, and lowered g ra d u a lly  
over the  side o f the  sh ip  in to  a lig h te r, th e y  
canno t a ll be deposited on the  same spot in  
th e  same lig h te r. I t  is obvious, the re fore, 
th a t  those on board  m us t he lp  in  the  opera tion  
o f  ta k in g  d e live ry  b y  gu id ing  th e  th in g  as i t  
is com ing down in to  th e  lig h te r. I n  the  present 
case th e  d e live ry  was o f spars, b u t  i t  was s t i l l  
a jo in t  opera tion  in  w h ich  each p a r ty  had to  
take  his p a rt. The shipow ner had to  get the  
spars in  such a po s ition  as th a t  th e y  cou ld  be 
take n  o u t o f th e  ship. H e  had  n o t com pleted 
his p a r t  o f the  opera tion  b y  m ere ly  g e ttin g  the  
spar on to  the  stage, b u t, w hen one end o f the  
spar was tip p e d  over the  side o f the  stage so 
as to  come w ith in  th e  reach o f th e  m en in  th e  
lig h te r, th e y  had to  ta ke  th e ir  p a r t in  the  
o rd in a ry  opera tion  in  th e  o rd in a ry  w a y  ; 
th e y  had to  assist in  g e ttin g  the  spars in to  the  
lig h te r.”  There is n o th in g  in  th e  o th e r ju d g 
m ents w h ich  show any disagreem ent w ith  the  
v ie w  expressed b y  L o rd  Esher in  the  words I  
have quoted. T h a t th is  has been genera lly  
accepted as de fin ing  th e  respective du ties o f 
th e  sh ip  and th e  rece iver o f the  cargo 
appears fro m  th e  ju d g m e n t o f L o rd  B irk e n 
head, L .C ., in  the  case o f The T u r id  (15 Asp. 
M ar. L a w  Cas., a t p. 540 ; 127 L .  T . R ep. a t 
p . 45 ; (1922) 1 A . C., 397, a t p . 404), where 
he says : “  The words o f the  ch a rte r-p a rty
in  th is  case are : ‘ Taken fro m  alongside the
steamer a t charterers’ r is k  and expense.’ I  
am  m yse lf o f  op in ion  th a t  the  w o rd  ‘ a long
side,’ i f  i t  does n o t suggest ac tua l con tact, 
does a t a ll events suggest close c o n tig u ity , and 
n o t the  less so because the  o rd in a ry  ob liga tion  
o f th e  shipow ner is a d m itte d ly  o n ly  to  de live r 
to  th e  consignee the  cargo his ship carries a t 
sh ip ’s ra il.  A  con tra c t w h ich  requires d e live ry  
elsewhere extends th is  legal o b lig a tio n .”  In  
S m ith, Hogg m id  Co. L im ite d  v . Lo u is  B am 
berger and Son (17 Asp. M . L .  C., a t  p. 459 ; 138 
L .  T . R ep. 615, a t p . 618 ; (1929) 1 K .  B . 150, 
a t p. 163), W r ig h t,  J . says, a fte r  re fe rring  to  a 
num ber o f a u tho ritie s  : “ I  deduce fro m  these 
au th o ritie s  the  conclusion th a t  the  cargo is 
‘ alongside ’ when i t  is ava ilab le  fo r  release o r 
is released fro m  the  sh ip ’ s slings i f  discharged 
b y  the  sh ip ’s tack le , and i f  discharged, as was 
th e  f irs t  p o rtio n  o f the  deck cargo in  th is  case, 
b y  be ing handed fro m  th e  vessel, when i t  is 
la id  w ith  one end on the  quay  and th e  o the r 
res ting  against the  ship. “  I  th in k  the  learned 
judge  is the re  accepting th e  la w  as la id  down 
in  Petersen v . Freebody (sup.). I  g ive  the  
same effect to  the  words he uses (138 L .  T . 
R ep. a t p. 618 ; (1929) 1 K .  B . p . 165 : “ A p a rt 
fro m  custom , th e  p lac ing  in to  ligh te rs  w o u ld  be 
a jo in t  opera tion , re q u irin g  th e  receivers to  
have th e ir  m en in  the  lig h te r to  take  th e  goods 
as soon as th e y  are w ith in  th e ir  reach ; see 
th e  cases o f Petersen v . Freebody (sup.), and 
Brenda Steamship Company L im ite d  v . Green 
(9 Asp. M . L .  C. 55 ; 82 L .  T . R ep. 66 ; (1900) 1
Q. B ., 518). I n  Rederi Aktiebolaget Aeolus 
v . W . N .  H illa s  and Co. L im ite d  (30 Com.

Cas., 271), w h ich  was tr ie d  before me and 
w e n t to  the  House o f Lo rds, I  used these words, 
a t p . 278 : “ T o  p u t  the  goods over th e  ra i l 
is thu s  the  p r im d  fac ie  l im it  o f th e  o b lig a tio n  
o f th e  ship to  discharge and de live r th e  cargo. 
I f  the re  be n o th in g  in  th e  c h a rte r-p a rty  
abou t th e  consignee ta k in g  fro m  alongside, i t  
m ay  w e ll be th a t  a custom  such as is alleged 
in  th is  case m ig h t impose th e  fu r th e r  d u ty  o f  
de live ry  in to  bogies 181ft. fro m  th e  sh ip ’ s 
side. I t  has been decided th a t  th e  sh ip ’s 
ob liga tions, even where the re  is an alongside 
clause, m ay be extended and th e  rece iver’s 
du ties d im in ished  b y  an established custom  o f 
th e  p o r t  so long as th e  added du ties o f th e  
ship are be ing perfo rm ed w h ile  th e  goods are 
s t i l l  alongside. B u t  i f  th e  added du ties o f th e  
sh ip  im posed b y  th e  custom  extend to  ta k in g  
goods beyond a place th a t  can p ro p e rly  be 
described as alongside, th e  custom  is in con 
s is ten t w ith  th e  con tra c t made b y  th e  express 
words o f th e  ch a rte r-p a rty , and is n o t b in d in g  
on the  parties to  th e  c o n tra c t.”  I  see no reason 
to  a lte r th e  v ie w  as to  th e  la w  app licab le  to  
cases lik e  the  present. W hen th e  goods in  
th e  s ling  are w ith in  the  reach o f th e  rece iver’s 
m en th e y  m ust begin to  ac t and do w h a t is 
necessary to  gu ide th e  goods in to  po s ition  on 
th e  q u ay  o r in  th e  lig h te r, tho ugh , o f  course, 
th e  sh ip ’s m en m ust low er th e  parcel w ith  th e  
sh ip ’s d e rrick  o r th e  shore crane. T h is , I  take  
i t ,  is th e  l im it  o f th e  sh ip ’ s d u ty  in  d ischarg ing 
cargo sub ject to  an y  extension th a t  m ay  be 
made b y  express con tra c t o r b y  custom .

There had been m any cases in  w h ich  th e  
question  o f the  m eaning o f “  alongside ”  had 
to  be considered fo r th e  purpose o f de ter
m in in g  th a t  loca l customs were consistent w ith  
the  p ro v is io n  th a t  th e  cargo ow ner should take  
th e  goods fro m  alongside, o r th a t  th e  cargo 
should be take n  fro m  alongside a t his cost and 
expense, and i t  was in  th is  state o f the  la w  th a t  
the  B a lt ic  W ood C harte r 1926 was se ttled  as 
th e  fo rm  o f cha rte r to  be adopted b y  steam ship 
owners and shippers o f w ood goods fro m  th e  
B a ltic .  I n  m y  ju d g m e n t th e  e ffect o f clause 15 
is as fo llow s : I t  s ta rts  in  the  f irs t  line  fro m  
w h a t I  conceive to  have been th e  accepted 
ru le  o f la w  as s ta ted  b y  L o rd  Esher, M .R . in  
Petersen v .  Freebody (sup.), th a t  th e  sh ip
ow ner’s l ia b i l i t y  in  re la tio n  to  th e  discharge o r 
d e live ry  o f th e  cargo i f  de live red b y  hand 
te rm ina tes  a t th e  sh ip ’s ra il,  and i f  de livered 
b y  sh ip ’ s tack le  o r b y  the  shore crane te rm in 
ates w hen th e  goods in  th e  tack le  are w ith in  
the  reach o f the  rece iver’s m en in  the  lig h te r  
o r on the  quay  sub ject to  th e  sh ip  do ing  th e  
necessary low ering  o f th e  parcel. T h is  does 
n o t, I  th in k , mean as soon as th e  rece iver’s men 
can tou ch  the  goods, b u t  as soon as th e y  reach 
a po s ition  in  w h ich  the  rece iver’ s m en can 
e ffec tive ly  deal w ith  the m  fo r  th e  purposes o f 
accepting d e live ry  and p u t t in g  th e m  e ith e r on 
the  quay, in  a lig h te r o r in  a wagon. I t  is an 
express p rov is ion  th a t  a t th a t  p o in t th e  sh ip ’s 
ob liga tions w ith  reference to  discharge o r 
d e live ry  are to  cease, except as aforesaid, b u t 
th e  clause goes on to  p ro v id e  in  the  second
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sentence th a t  fo r  th e  conven ien t discharge o f 
th e  cargo th e  ship is to  do som eth ing w h ic h  is 
in  a d d itio n  to  th a t  w h ich  th e y  do under th e ir  
l ia b i l i ty .  I  read the  second sentence as m eaning, 

n o tw ith s ta n d in g  w h a t is hereinbefore p rov ided  
w ith  regard  to  the  e x te n t o f th e  sh ip ’s l ia b i l i ty ,  
the  sh ip  m u s t con tinue  opera tions u n t i l  the  
goods are on to  the  q u ay  o r in to  th e  ligh te rs , 
o r c ra ft, o r  ra fts , o r  wagons, o r bogies, and 
thereon stowed o r stacked, as cus tom ary  a t th e  
p o r t o f discharge, th e  consignees ha v in g  the  
r ig h t to  select a n y  one o r m ore o f  these a lte rn a 
tives  i f  cus tom ary  and ava ilab le  a t th e  t im e  o f 
discharge.”  T hen I  read the  n e x t sentence as 
m eaning th a t  inasm uch as th e  ship is the re by  
exceeding th a t  w h ich  is th e ir  l ia b i l i t y  as 
defined in  th e  f irs t  sentence, th e  consignees are 
to  pay to  th e  sh ipow ner the  cost o f  th a t  w h ich  
,s done in  excess o f such l ia b i l i t y  and 15 per 
cent, in  a d d itio n , and I  do n o t th in k  the  
ob liga tions p u t upon the  consignee b y  clause 
15 can be deemed to  be lim ite d  because a 
less onerous o b lig a tio n  is p u t  upon  h im  b y  
clause 1 .

In  m y  op in ion  th e  decisive question  in  th is  
ease is w h a t is th e  correct in te rp re ta tio n  o f the  
f irs t sentence in  clause 15. The words used are 
in tended to  define th e  e x te n t o f  th e  sh ip ’s 
l ia b i l i t y  in  th e  opera tion  o f d ischarg ing the  
cargo. I t  is c lear th a t  th e  f irs t  lim b  o f th e  
sentence p rov ides th a t  where th e  discharge is 
ny hand, th e  l ia b i l i t y  o f th e  sh ip  ceases when 
the  cargo is p u t  on th e  sh ip ’s ra i l  w ith in  reach 
° f  the  consignee’s men. So fa r  the  clause 
adopts th e  o rd in a ry  ob lig a tio n  o f the  sh ip  as 
la id  dow n in  Petersen v . Freebody (sup.) ; i t  
the n  goes on to  p ro v id e  th a t  where th e  d is
charge is b y  the  sh ip ’ s tack le  th e  sh ip ’s l ia b i l i t y  
shall cease when th e  cargo is discharged w ith in  
reach o f the  sh ip ’s ta ck le . I  canno t th in k  th a t  
th is  means th a t  as soon as th e  cargo is w ith in  
reach o f the  sh ip ’ s ta ck le  th e  sh ip ’s l ia b i l i t y  
ceases. T h is  w o u ld  mean th a t  i t  ceased as 
s°? n, as th e  cargo was w ith in  reach o f  the  
sh ip ’s tack le  in  the  ho ld . I  th in k  the  Clause is 
con tem p la ting  a discharge b y  sh ip ’s ta ck le  to  
t i , reCe'Ver on t l 'c  quay» o r in  th e  lig h te r, and 
f ia t  i t  means th a t  the  sh ip ’ s l ia b i l i t y  sha ll 

cease w hen th e  cargo is b y  th e  ta ck le  p laced 
w ith in  th e  reach o f th e  rece iver’s m en in  the  
’g f itc r  o r on th e  q u ay  : and th a t  a s im ila r 

cttect m us t be g iven  to  th e  words re la tin g  to  
ischarge b y  th e  shore crane. I  th in k  th e  clause 
as in tended to  g ive  e ffect b y  express agree- 

yoent to  th e  o b lig a tio n  o f th e  sh ip  as la id  down 
n Petersen v . Freebody (sup.), and does n o t have 

c effect o f ex te nd ing  the  sh ip ’s ob liga tions 
cyond th e  p o in t to  w h ich  th e y  extend  in  the  

sence o f th e  clause. The ob je c t o f clause 15 
as, m  m y  ju d g m e n t, to  p ro v id e  fo r  th e  do ing 
y  one set o f hands th e  w o rk  o f th e  sh ip  and 

sj  ? r ccciver, and to  p ro v id e  th a t  when th e  
i- IR . wh a t  was beyond th e ir  com m on law  
sL the  w o rk , tho ugh  done b y  th e  ship,

m ild  be p a id  fo r  b y  the  receiver, 
be °n ^ ese reasons I  th in k  th is  appeal should 
em .a owecl> b u t as m y  b re th ren  th in k  d iffe r- 

y» th e  appeal w i l l  be dismissed.
V o l . X V I I I . ,  N . S.

Russell, L .J .— The de te rm in a tio n  o f th is  
appeal depends upon  w h a t is th e  tru e  m eaning 
o f th e  th ir d  sentence in  clause 15 o f the  B a lt-  
wood ch a rte r-p a rty , w h ich  prov ides fo r  th e  
pa ym en t b y  th e  consignees to  th e  shipowner 
o f th e  cost (p lus 15 per cent, on th e  am oun t 
the reo f) o f c e rta in  w o rk  done b y  th e  vessel a t 
the  p o r t  o f discharge.

In  the  present case th e  defendants, D enny, 
M o tt ,  and D ickson  L im ite d  (w hom  I  w i l l  re fer 
to  as th e  defendants), were th e  indorsees o f 
b ills  o f la d in g  fo r  b a tte n  ends w h ich  were d is
charged in to  ra ilw a y  wagons b y  means o f shore 
cranes a t the  p o r t  o f G arston.

U n de r th e  c h a rte r-p a rty  th e  whole process 
o f discharge dow n to  and in c lu d in g  stow ing  and 
s tack ing  is to  be conducted b y  the  ship. 
Clause 15 is th e  clause w h ich  re lates to  d is
charg ing. I t  consists o f  five  sentences. The 
f irs t  sentence prov ides fo r  th e  cesser o f the  
sh ip ’s l ia b i l i t y  when th e  cargo is discharged, 
and in  so do ing i t  refers to  th e  th ree  means o f 
d ischarg ing cargo w h ich  th e  c h a rte r-p a rty  con
tem pla tes— nam ely , b y  hand , b y  sh ip ’s tack le , 
and b y  shore crane tack le . The second sentence 
places on the  ship th e  o b lig a tio n  to  discharge 
and to  s tow  or s tack : i t  also enum erates various 
places and apparatus on o r in to  w h ic h  the  
cargo sha ll be discharged, in c lu d in g  the  quay, 
ligh te rs , and wagons. The th ir d  sentence runs 
thus : “  F o r an y  w o rk  done b y  th e  vessel a t 
the  p o r t o f discharge beyond d e live rin g  cargo 
a t th e  sh ip ’s ra i l i f  d ischarged b y  hand, o r 
w ith in  reach o f th e  sh ip ’s tack le  o r o f th e  
shore crane tack le  i f  the re by  discharged, the  
consignees sha ll pa y  to  the  sh ipow ner th e  cost 
th e re o f p lus 15 per cent, on th e  am o un t th e re o f 
and in  a d d itio n  th e  charge fo r  w o rkm en ’s com 
pensation insurance.”  The fo u rth  sentence has 
no a p p lica tio n  to  th e  present case, and ne ithe r 
i t  n o r the  f i f th  sentence appears to  me to  a ffo rd  
assistance on th e  p o in t o f  cons truc tion .

The ship c la im s th a t  once th e  shore crane 
has swung a load o f t im b e r in  slings fro m  the  
ship to  a p o in t in  m id -a ir  w ith in  reach o f the  
hands o f the  m en in  a ra ilw a y  wagon, so th a t  
th e y  can manoeuvre th e  load in to  a po s ition  
su itab le  fo r  low ering  in to  th e  wagon, th a t  load 
is cargo de livered w ith in  reach o f the  shore 
crane tack le , and th a t  th e  expense o f an y  w o rk  
done fro m  th a t  m om ent b y  the  vessel in  d is 
charg ing is (w ith  th e  percentage) payab le  b y  
the  defendants.

The defendants concede th a t  th e y  are lia b le  
to  p a y  in  respect o f  a ll w o rk  done b y  th e  sh ip  
a fte r  th e  load has been discharged in to  the  
wagon, th a t  is, a fte r  th e  s ling  has been released. 
I t  is in  respect o f  th e  w o rk  done in  between 
these tw o  po in ts  o f t im e  th a t  th e  d ispu te  arises.

As a resu lt o f  close discussion, th e  p o in t 
resolved its e lf  in to  th is  : do th e  words in  th e  
th ir d  sentence “  w ith in  reach o f the  sh ip ’ s 
ta ck le  ”  operate to  describe a p a rtic u la r k in d  
o f de live ry  to  the  consignee, fro m  and a fte r  
the  occurrence o f w h ich  a ll expenses (p lus  a 
percentage) are to  fa ll on th e  consignees, o r do 
th e y  m ere ly  describe th e  area w ith in  w h ich  th e  
ship has to  fu lf i l  he r o b lig a tio n  to  discharge

F
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th e  cargo ? In  o th e r words, does th e  th ir d  
sentence mean th a t  a ll w o rk  done b y  the  ship 
in  d ischarg ing he r ob liga tions under th e  second 
sentence, beyond p u t t in g  the  cargo w ith in  the  
consignee’s reach b y  means o f  th e  shore crane 
tack le , m u s t be p a id  fo r  b y  th e  consignee ; o r 
does i t  o n ly  mean th a t  a l l such w o rk  beyond 
d e live rin g  in to  wagons w ith in  th e  area o f the  
shore crane’s reach m us t be p a id  fo r  b y  the  
consignee ?

In  m y  op in io n  th e  la t te r  is th e  tru e  m eaning 
and th e  n a tu ra l m eaning o f th e  words used. 
T he  sh ip ’s a rgum en t gives an a r t if ic ia l m eaning 
to  th e  language o f  th e  th ir d  sentence. The 
“  reach ”  re fe rred  to  is n o t th e  reach o f  any 
in d iv id u a l,  b u t  is th e  sweep o f th e  crane. 
I t  w o u ld  in v o lv e  re d ra ft in g  th e  sentence to  read 
i t  as th o u g h  i t  re fe rred  to  th e  cargo be ing 
b ro u g h t b y  th e  shore crane to  a p o in t w ith in  
reach o f  som ebody fo r  th e  purpose o f ha nd lin g .

T he  m ore n a tu ra l read ing o f th e  th ir d  sen
tence is th a t  th e  d e liv e ry  o f  th e  cargo the re  
re ferred to  is th e  same d e liv e ry  w h ich  is re 
fe rred  to  in  th e  second sentence as “  discharge 
in to  wagons,”  and th a t  th e  w ords “  w ith in  
reach o f th e  shore crane ta c k le  ”  re fe r to  the  
area w ith in  w h ic h  d e liv e ry  is to  ta ke  place, 
and do n o t opera te to  describe and  create some 
fo rm  o f con s tru c tive  d e liv e ry  w h ic h  fa lls  sho rt 
o f th e  d e liv e ry  con tra c ted  to  be g iven  b y  the  
second sentence.

N um erous a u th o ritie s  were c ite d  in  th e  course 
o f  th e  a rgum en t, b u t  I  confess th a t  I  fa ile d  to  
apprec ia te  th e  re levance o f  th e m  to  th e  p o in t 
o f  co n s tru c tio n  w h ic h  we have to  decide. T h e y  
d e a lt w i th  th e  m eaning and effect o f words 
im pos ing  ob lig a tio ns  to  ta ke  cargo “  fro m  
a longside,”  and th e  effect the reon o f p o r t  
custom s.

The o n ly  one on w h ich  i t  occurs to  me to  
o ffe r an y  rem arks is Petersen v .  Freebody (sup.)

I n  th a t  case th e  sh ip  sued th e  consignees fo r  
dem urrage. The c h a rte r-p a rty  p ro v id e d  th a t  
th e  cargo (spars and poles) was to  be take n  
fro m  alongside the  sh ip  a t th e  m erch an t’s 
expense. I t  also con ta ined a p ro v is io n , “  The 
sh ip  to  discharge overside in  th e  r iv e r  o r dock 
in to  ligh te rs  o r o therw ise i f  requ ired  b y  con
signees.”  T h a t p ro v is io n , i t  was he ld , im posed 
no o b lig a tio n  on the  sh ip  to  com ple te th e  whole 
op e ra tion  o f g e ttin g  th e  spars o u t o f the  ship 
and p u t t in g  th e m  in to  ligh te rs  ; i t  o n ly  gave 
th e  consignees an o p tio n  to  ta ke  d e liv e ry  b y  
lig h te rs  o r in  some o th e r w a y . A c c o rd in g ly  
d e liv e ry  unde r th a t  c h a rte r-p a rty  was to  be a 
d e liv e ry  in  th e  o rd in a ry  w a y  b y  a jo in t  opera
t io n  in  w h ich  th e  sh ip  and th e  consignees were 
to  take  th e ir  respective p a rts . The con
signees were he ld  lia b le  fo r  dem urrage because 
th e  de lay in  th e  un lo ad ing  had  been caused 
ow in g  to  th e  in su ffic ie n t nu m ber o f m en p ro 
v id e d  b y  th e  consignees to  discharge th e ir  
p a r t  o f  th e  jo in t  op e ra tion , nam ely , ta k in g  
d e liv e ry  b y  g u id in g  th e  spars, as th e y  were 
com ing  dow n, in to  the  lig h te r.

The case was re lied  upon  as show ing th a t  in  
the  present case the re  was d e liv e ry  b y  the  ship 
a t  the  p o in t o f t im e  w hen m en in  th e  wagons

were ab le to  gu ide th e  s ling  loads, as th e y  were 
com ing dow n, in to  th e  wagons. The fo llo w 
in g  passages in  th e  judgm en ts  were c ited  
in  su p p o rt o f th is  v ie w . L o rd  E sher, M .R . 
(8  Asp. M ar. L a w  Cas., a t p. 56 ; 73 L . T . R ep. 
a t p . 164 ; (1895) 2 Q. B . a t  p . 297) says : 
“  W herever the  d e liv e ry  is to  be, th e  shipow ner 
on th e  one hand , m us t g ive  d e liv e ry . I f  he 
m ere ly  pu ts  th e  goods on th e  ra i l o f  his ship, 
he does n o t g ive  d e liv e ry  ; th a t  is n o t enough. 
I f ,  on th e  o th e r hand , th e  consignee m ere ly  
stands on the  o th e r ship, o r on  th e  barge o r 
lig h te r, o r on th e  quay, and does n o th in g , he 
does n o t take  d e live ry . The sh ipow ner has 
pe rfo rm ed th e  p r in c ip a l p a r t  o f h is o b lig a tio n  
w hen he has p u t  th e  goods ove r th e  ra i l o f  his 
ship, b u t  I  th in k  he m us t do som eth ing m ore—  
he m us t p u t  th e  goods in  such a po s itio n  th a t  the  
consignee can ta ke  d e liv e ry  o f the m . H e  m ust 
p u t  th e m  so fa r  ove r th e  side as th a t  th e  con
signee can begin to  a c t upon th e m , b u t  the  
m om ent th e  goods are p u t  w ith in  th e  reach o f 
th e  consignee he m us t take  his p a r t  in  the  
op e ra tion .”  K a y , L .J .  (8  Asp. M ar. La w  
Cas., a t p . 5 7 ; 73 L .  T . R ep . a t p . 165 ; 
(1895) 2 Q. B . a t p. 299) says : “  I  th in k  
th a t  h is (the  sh ipow ner’ s) d u ty  is com 
p le ted  w hen he has discharged Over side 
and p u t  the  spar under the  do m in io n  and 
c o n tro l o f th e  m en in  the  lig h te r .”  S m ith , L .J .  
(8 Asp. M ar. L a w  Cas., a t p. 57 ; 73 L .  T . 
R ep. a t p . 165 ; (1895) 2 Q. B . a t p . 300) 
says : “ A s has been po in te d  o u t b y  the  
M aster o f  th e  R o lls , th e  g iv in g  and ta k in g  
d e liv e ry  is a jo in t  ope ra tion . I t  is contended 
here th a t  because th e  cargo was a cargo o f spars 
the  consignees had  n o t to  receive the  spars 
u n t i l  th e  sh ip ’s crew  had p u t th e m  in to  the  
b o tto m  o f  th e  lig h te r . I f  th a t  be so, th e  case 
form s an excep tion  to  th e  general ru le . B u t  
w h a t is the re  to  show th a t  the re  is an y  d u ty  on 
the  sh ipow ner to  do th a t  w h ich  he is n o t bound 
to  do w ith  respect to  an y  o th e r cargo, nam ely , 
to  p u t  h is crew  o ff th e  sh ip  and on to  the  
lig h te r  ? ”

The language used b y  th e  learned judges, 
w h ile  m ost a p p ro p ria te  to  th e  facts o f  th a t  
case, appears to  me q u ite  in app licab le  to  the  
present c h a rte r-p a rty , b y  w h ich  in  express 
te rm s th e  o b lig a tio n  is p u t  upon  th e  sh ip  to  
c a rry  o u t and com ple te th e  w ho le  op e ra tion  o f 
g e ttin g  th e  cargo o u t o f  th e  sh ip , d e live rin g  i t  
in to  wagons, and s tow ing  i t  the re . Petersen v . 
Freebody (sup.) does n o t, in  m y  op in ion , assist 
to  the  conclusion th a t  th e  w o rd  “  d e live rin g  ”  
in  th e  th ir d  sentence o f clause 15 o f th e  B a lt-  
wood c h a rte r-p a rty  connotes an y  d e live ry  
e a rlie r in  p o in t o f t im e  th a n  th a t  w h ich  is 
s tip u la te d  fo r  b y  th e  second sentence, nam ely , 
discharge in to  the  wagons.

I  f in d  m yse lf in  agreem ent w ith  th e  ju d g m e n t 
be low  and w ith  the  v iew s o f S c ru tto n , L .J .  and
w o u ld  dism iss th e  appeal. . . . .  . .

A pp ea l dismissed.

S o lic ito rs  : fo r  th e  appe llan ts , Gregory 
Row cliffe  and Co., agents fo r  H i l l ,  D ick inso n , 
and Co., L iv e rp o o l ; fo r  the  respondents, 
T rin d e r, Kekew ich. and Co.
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H IG H  C O U R T  OF JU S T IC E .

K IN G ’S B E N C H  D IV IS IO N .

Tuesday, A p r i l  9 , 1929.

(Before L o rd  H e w a r t , C .J., A v o r y  a n d  

S w i f t , J J .)
P a t t e r s o n  v . R o b in s o n  a n d  o t h e r s , ( a )

Seamen —  C om pla in t —  “  Combine together to 
neglect du ty  ” — N o  entry o f alleged offence in  
offic ia l log-book— Whether condition precedent 
to hearing— D iscretion o f justices— M erchant 
S h ipp ing  A c t 1894 (57 cfc 58 Vie t. c. 60), 
ss. 225, 228, 239, and  240.

a com pla in t against seamen fo r  an offence 
against d isc ip line  under sect. 225 (1) (e) o f the 
M erchant S h ip p in g  A c t 1894, fo r  that they on 
board a B r it is h  sh ip  then on the H ig h  Seas 
and then being du ly  engaged to serve on board 
such vessel, u n la w fu lly  d id  combine together to 
neglect duty, i t  is  not a condition precedent to the 
hearing o f the com pla in t, that an entry shall 
have been made in  the o ffic ia l log-book o f the 
vessel in  respect o f the offence. The justices in  
such a case have ju r is d ic tio n  to hear the case ; 
but in  the exercise o f the ir discretion, they may 
'refuse to do so.

Case sta ted  b y  jus tices fo r  th e  cou n ty  borough 
° f  Sou th  Shields. George E d w a rd  P a tte rson  
Preferred a c o m p la in t against Joseph Robinson, 
P a tr ic k  S k illin g , W a lte r  Cowan, James Curran, 
and Thom as B a ile y , th e  respondents, fo r  “  th a t  
th e y  between th e  5 th  J u ly  1928 and th e  13 th  

h‘P t' 1928 on board  th e  B r it is h  sh ip  Gretavale 
the n  on th e  H ig h  Seas and th e n  be ing d u ly  
®n gaged to  serve on board  such vessel, un law - 
tu l ly  ¿ id  com bine tog e the r to  neglect d u ty  
c o n tra ry  to  sect. 225 (e) o f th e  M erchan t 
s h ip p in g  A c t  1894. T he  jus tices on th e  9 th  
D ct. 1928 w ith o u t hearing  evidence dismissed 
th e  c o m p la in t on a p re lim in a ry  o b je c tion  on a 
p o in t o f la w  ra ised b y  th e  respondents, b u t 
consented to  s ta te  and sign th e  fo llo w in g  case.

In  open ing th e  fac ts  o f th e  co m p la in t counsel 
o r th e  a p pe lla n t— th e  m aster— sta ted  th a t  the  

offence com pla ined o f  consisted o f a con tinuous 
com b in a tion  on th e  p a r t  o f th e  respondents—  
ce rta in  firem en— to  neglect d u ty  in  th a t  fro m  
the  5 th  J u ly  to  th e  12 th  Sept. 1928 th e  respon
dents as firem en on board  th e  steam ship 
yfetavale, on a voyage fro m  Colom bo to  th e  
U n ited  K in g d o m , ac tin g  in  concert, refused and 
heglected to  do a fa ir  and reasonable am oun t 
o w o rk  d u rin g  th e ir  o n -d u ty  periods w ith  th e  
ob ject o f com pe lling  th e  a p pe lla n t to  p a y  the m  
° ffe? * me w ages fo r  do ing  w o rk  d u r in g  th e ir  
d n -d u ty  periods, b u t th a t  th e  appe llan ts in  

ew o f th e  long pe riod  over w h ic h  th is  course 
? conduct con tinu ed  had n o t made an y  e n try  
t^ h C fO f f ic ia l log-book o f th e  vessel in  respect

., be fo re  any evidence was ca lled  on b e h a lf o f 
lf a p pe lla n t an ob je c tion  was take n  b y  th e

io) Reported by 0. G. M ORAM, Esq.. BarriBter-at-Law.

s o lic ito r  ac tin g  fo r  and on be ha lf o f  th e  respon
dents th a t  th e  e n try  o f th e  alleged offence was 
req u ire d  to  be made b y  th e  ap pe lla n t in  th e  
o ffic ia l log-book o f th e  said vessel b y  v ir tu e  o f 
th e  p rov is ions o f sect. 239 o f th e  M erchan t 
S h ipp ing  A c t 1894, w h ic h  prov ides :

(1) A n official log shall be kept in  every ship 
(except ships employed exclusively in trading 
between ports on the coasts o f Scotland) in  the 
appropriate form  fo r th a t ship approved by the 
Board o f Trade. . . .  (4) A n en try  required
by th is A c t in  an official log-book shall be made as 
soon as possible after the occurrence to which i t  
relates, and i f  not made on the same day as tha t 
occurrence, shall be made and dated so as to show 
the date o f the occurrence and o f the en try  respect
ing i t  ; and i f  made in  respect o f an occurrence 
happening before the arriva l o f the ship at her final 
port o f discharge, shall not be made more than 
tw enty-four hours after th a t arrival.

A n d  b y  sect. 240 o f  th e  said A c t, w h ic h  
prov ides :

The master o f a ship fo r which an official log is 
required, shall enter or cause to  be entered in the 
official log-book the follow ing matters (tha t is to  
say). . . .  (2) E very offence committed by a
member o f his crew fo r which i t  is intended to  
prosecute, or to enforce a forfeiture, or to exact a 
fine, together w ith  such statement concerning the 
copy or reading over o f th a t entry, and concerning 
the rep ly ( i f  any) made to  the charge, as is by this 
A c t required.

A n d  b y  sect. 228 o f th e  said A c t, w h ich  states :
I f  any offence, w ith in  the meaning o f th is Act, 

o f desertion or absence w ithou t leave or against 
discipline is committed, or i f  any act o f m is
conduct is committed fo r which the offender’s 
agreement imposes a fine and i t  is intended to 
enforce the fine, (a) an en try  o f the offence or act 
shall be made in  the official log-book, and signed by 
the master and also by the mate or one o f the 
crew ; and (b) the offender, i f  s till in  the ship shall 
before the next subsequent arriva l o f the ship a t 
any port, or i f  she is a t the tim e in  po rt before her 
departure therefrom, either be furnished w ith  a 
copy o f the en try  or have the same read over 
d is tinc tly  and audibly to  him , and may thereupon 
make such reply thereto as he th inks f i t  ; and (c) a 
statement o f a copy o f the entry having been so fu r
nished, or o f the en try  having been so read over, and, 
in  either case, the reply ( if  any) made by the offender 
shall likewise be entered and signed in manner 
aforesaid and (d) in  any subsequent legal pro
ceeding the entries by th is section required shall, 
i f  practicable, be produced or proved, and in default 
o f th a t production or proof the court hearing the 
case may, in  the ir discretion, refuse to receive 
evidence o f the offence or act o f misconduct.

I t  was contended on b e h a lf o f  th e  appe llan t :
(a) T h a t th e  e n try  o f th e  offence in  th e  

o ffic ia l log-book o f th e  vessel was no t, as con
tended b y  th e  respondents, a c o n d itio n  p re 
cedent to  proceedings against th e  respondents 
under sect. 225 (e) o f  th e  M erchan t S h ipp ing  
A c t  1894.

(b) T h a t, even in  cases w here the re  is no 
e n try  in  th e  o ffic ia l log-book a t a ll, th e  c o u rt 
he a ring  th e  case has, b y  v ir tu e  o f sect. 228 o f 
th e  M erchan t S h ipp ing  A c t  1894, a d isc re tion  
to  receive evidence o f th e  a lleged offence ; o r 
a lte rn a tiv e ly ,
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(c) T h a t, as th e  na tu re  o f th e  a lleged offence 
consisted o f a course o f conduct ex tend ing  over 
a pe rio d  o f m ore th a n  tw o  m on ths, w h ic h  
am oun ted  to  a c o n tin u in g  com b in a tion  to  
neglect d u ty  and  d id  n o t consist o f iso la ted  
occurrences on p a r tic u la r  days, i t  was n o t 
p ra c ticab le  to  en te r th e  alleged offence in  th e  
o ffic ia l log -book o f th e  vessel, o r to  prove o r 
produce an y  e n try  re la t in g  the re to , and 
acco rd ing ly  th e  c o u rt had b y  v ir tu e  o f sect. 228 
a d isc re tio n  to  receive evidence o f th e  alleged 
offence.

I t  was contended on b e h a lf o f  th e  responden ts :
T h a t as th e  e n try  o f th e  a lleged offence in  

th e  o ffic ia l log-book o f th e  vessel had n o t been 
made as req u ire d  b y  sects. 228, 239, and 240 o f 
th e  M erchan t S h ipp ing  A c t 1894, and as th is  
was a c o n d itio n  precedent to  a n y  proceedings 
against th e  respondents fo r  th e  a lleged offence, 
th e  c o u rt had no ju r is d ic t io n  to  hear th e  com 
p la in t,  and th a t  th e  c o m p la in t should be 
dism issed.

The jus tices be ing o f op in io n  th a t  th e  con
te n tio n  o f th e  respondents was a good ob jection , 
and th a t  th e y  had no ju r is d ic t io n  to  hear th e  
co m p la in t, dism issed th e  co m p la in t. The 
question  fo r  th e  H ig h  C ourt was w h e the r on 
th e  above-m entioned s ta tem en t o f facts th e  
jus tices came to  a correct d e te rm in a tio n  in  
p o in t o f law .

T he  M erchan t S h ip p in g  A c t  1894 prov ides :
Sect. 225 : (1) I f  a seaman law fu lly  engaged or an 

apprentice to the sea service commits any o f the 
following'offences in  th is  A c t referred to  as offences 
against discipline, he shall be liable to  be punished 
sum m arily as follows (tha t is to  say) : (e)
I f  he combines w ith  any o f the crew to  disobey 
law fu l commands or to  neglect du ty , or to  impede 
the navigation o f the ship or the progress o f the 
voyage, he shall be liable to  imprisonment fo r a 
period not exceeding twelve weeks :

TV. L .  M c N a ir  fo r  th e  a p pe lla n t.— The e n try  
in  th e  o ffic ia l log-book o f th e  offence is n o t a 
c o n d itio n  precedent to  th e  hearing  b y  th e  
jus tices o f a c o m p la in t fo r  one o f th e  offences 
against d isc ip line . B y  sect. 228 (d) o f th e  
A c t, th e  e n try  requ ired  b y  th e  section sha ll, 
i f  p ra c ticab le , be produced o r p roved  and in  
d e fa u lt o f th a t  p ro d u c tio n  o r p ro o f th e  c o u rt 
hea ring  th e  case m ay, in  th e ir  d iscre tion , 
refuse to  receive evidence o f th e  offence. T hey  
are n o t bound to  refuse to  receive such evidence. 
T he  p o in t ta ke n  in  th e  c o u rt be low  was th a t  
th is  pa rag raph  o f sect. 228 had no a p p lica tio n  
to  a case where the re  was no e n try  in  th e  lo g 
book a t a ll,  b u t o n ly  to  a case where th e  p ro 
d u c tio n  o f th e  e n try  a c tu a lly  made was n o t 
p rac ticab le , ow ing  to  th e  sh ip  ha v in g  le f t  th e  
p o r t o r fo r  some o th e r reason. M y  subm ission 
is  to  th e  c o n tra ry  : th e  offence charged here 
consisted o f a course o f conduct alleged to  have 
extended over a pe riod  o f m ore th a n  tw o  m ont hs 
and  i t  was no t p rac ticab le  to  en te r th e  alleged 
offence in  th e  log-book o r to  prove o r produce 
th e  e n try . I  s u b m it th a t  where in  such a case 
no e n try  has been made in  th e  o ffic ia l log-book, 
i t  is n o t p ra c ticab le  to  p rove  o r produce th e  
e n try . [L o rd  H e w a r t , C.J.— Sect. 228 makes

th e  e n try  o b lig a to ry  and th e n  provides th a t  in  
any subsequent legal proceedings th e  e n try  sha ll, 
i f  p rac ticab le , be produced. Does th a t  n o t re fer 
to  th e  case where an e n try  has a c tu a lly  been 
made ? B y  sect. 241, a fine  is im posed fo r  
fa ilu re  to  m ake an e n try .] [ A v o r y , J .— Take 
th e  case o f a m u tin y  where th e  officers are 
p u t o u t o f a c tio n  and unab le to  m ake any e n try . 
I n  th a t  case w o u ld  an e n try  in  th e  o ffic ia l lo g 
book be a co n d itio n  precedent to  ju r is d ic t io n  ? 
One o f th e  offences in  sect. 225 is assau lting  th e  
m aster o r m ate . I  am  in c lin e d  to  th in k  th a t  
th e  p ro v is io n  in  sect. 228 (d) means th a t  in  th e  
absence o f th e  best evidence th a t  o f th e  e n try  
in  th e  log-book, made a t th e  tim e , th e  co u rt 
need n o t proceed to  hear th e  m a tte r.] [S w i f t ,
J . : T he  p ro v is io n  re q u ir in g  e n try  o f th e  offence 
m ay  be o f va lue to  th e  person charged. H e 
is to  be fu rn ishe d  w ith  a copy o f th e  e n try  o r to  
have th e  same read over to  h im  d is t in c t ly  and 
a u d ib ly . H e  m ay  th e n  m ake a re p ly  and th a t  
also is to  be entered.] I  s u b m it th a t  here i t  
was n o t p rac ticab le  to  prove an e n try . Con
sequently  th e  justices need n o t have heard th e  
com p la in t, b u t th e y  were w rong  in  ho ld in g  th a t  
th e y  had no ju r is d ic t io n  to  hear i t .  [L o rd  
H e w a r t , C.J. : I t  is  th ir ty - f iv e  years since 
th is  le g is la tio n  was passed. Has i t  ever been 
argued before th a t  th e  e n try  in  th e  log  is a 
c o n d itio n  precedent to  th is  ju r is d ic t io n  ?] I  
kno w  o f no recorded case on th e  sub ject. [H e  
was stopped.]

The  respondents d id  n o t appear and were 
n o t represented.

L o rd  H e w a r t , C.J.— T h is  is a case sta ted 
b y  jus tices fo r  th e  borough o f S ou th  Shields. 
A  c o m p la in t was pre fe rred b y  th e  present 
ap pe lla n t under th e  M erchan t S h ipp ing  A c t 
1894, against th e  respondents “  fo r  th a t  th e y  
th e  respondents ”  between ce rta in  dates “  be ing 
d u ly  engaged to  serve on board  such vessel,”  
a B r it is h  sh ip  nam ed th e  Gretavale, “  u n 
la w fu lly  d id  com bine tog e the r to  neglect d u ty  
c o n tra ry  to  sect. 225 (e) ”  o f  th e  S ta tu te . 
W hen  th e  ease came on th e  p o in t was ta ke n  b y  
th e  s o lic ito r  to  th e  respondents th a t  a con d ition  
precedent was n o t fu lf il le d , nam ely, th a t  no 
e n try  o f th e  a lleged offence had  been m ade in  th e  
o ffic ia l log-book o f th e  vessel. The m ak ing  o f 
such e n t ry . it  was said,was a c o n d itio n  precedent 
to  an y  proceedings against th e  respondents 
fo r th e  alleged offence. I t  was argued, accord
in g ly , th a t  th e  c o u rt had no ju r is d ic t io n  to  hear 
the  com p la in t, and th a t  th e  co m p la in t should be 
dism issed. T h a t ob je c tion  ha v in g  been taken , 
th e  jus tices considered th e  m a tte r, and came 
to  th e  conclusion th a t  th e  ob je c tion  was good, 
and th a t  th e y  had no ju r is d ic t io n  to  hear th e  
co m p la in t. The question  raised b y  th is  case 
fo r us is w he the r in  so ho ld in g  th e  jus tices came 
to  a correct decision in  p o in t o f law .

N o w  un do ub te d ly  th e  p rov is ions in  th is  
s ta tu te  fo r  the  m a k in g  o f entries in  th e  o ffic ia l 
log, and in  p a r tic u la r  en tries as to  th e  com m is
sion o f offences, are prov is ions no t m ere ly  in  
th e  in te rests o f shipowners o r th e  em ployers, 
b u t also in  th e  in te rests  o f th e  accused person,
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a n d  I  shou ld  be v e ry  so rry  to  g ive any decision 
w h ich  m ig h t d im in ish , however s lig h tly , the  
p ro te c tio n  w h ic h  a s ta tu te  had g iven  to  a person 
accused o f c o m m itt in g  an offence. B u t  w hen one 
looks a t these p rov is ions as a w hole, in  m y  
o p in io n  i t  is n o t co rrect to  say th a t  th e  p roduc
t io n  o f th e  e n try  in  th e  log  is a c o n d itio n  p re 
cedent. B y  sect. 225 i t  is  p ro v id e d  : “  I f  a 
seaman la w fu lly  engaged o r an apprentice  to  th e  
sea service ”  com m its  any o f a series o f offences 
re ferred to  in  th e  A c t  as offences against 
d isc ip lin e , he sha ll be lia b le  to  be punished 
su m m a rily . One o f those offences is th e  
offence w h ic h  i t  was proposed to  deal w ith  in  
th is  case “  i f  he combines w ith  any o f th e  crew 
to  disobey la w fu l com m ands, o r to  neglect 
d u ty , o r to  im pede th e  n a v ig a tio n  o f th e  sh ip  
o r th e  progress o f th e  voyage.”  Then  b y  sect. 
228 i t  is p ro v id ed  : “  I f  any offence, w ith in  the  
m eaning o f th is  A c t, o f  desertion  o r absence 
w ith o u t leave o r against d isc ip line  is com m itted  
o r i f  any ac t o f m isconduct is co m m itte d  fo r  
w h ich  th e  offender’s agreem ent imposes a fine 
and  i t  is in tended  to  enforce th e  fine ,”  th e n  
' an e n try  o f th e  offence ”  n o t “  m ay  be 
m ade,”  h u t  l i  sha ll be made in  th e  o ffic ia l log 
book and signed b y  th e  m aster and also th e  
m ate o r one o f th e  crew  ; and (6) th e  offender, 
i f  s t i l l  in  th e  sh ip , sha ll before th e  n e x t subse
qu en t a rr iv a l o f th e  sh ip  a t any p o rt, o r i f  she 
ls a t th e  t im e  in  p o rt before her departu re  
the re from , e ith e r be fu rn ishe d  w ith  a copy o f 
th e  e n try  o r have th e  same read over d is t in c t ly  
and  a u d ib ly  to  h im , and m ay  the re up on  m ake 
such re p ly  th e re to  as he th in k s  f i t  ”  ; and (c) 
“  a s ta tem en t o r a copy o f th e  e n try  ha v in g  
been so fu rn ished , o r o f th e  e n try  ha v in g  been 
sp read over, and, in  e ith e r case, th e  re p ly  
( i f  any) made b y  th e  offender, sha ll likew ise  
be entered and signed in  m anner a foresaid.”  
Sect. 239 conta ins a series o f s tr in g e n t p ro v i
sions as to  th e  keeping o f an  o ffic ia l log. The 
section is as s t r ic t  as i t  cou ld  be. Sub-sect. (4), 
fo r  exam ple, prov ides as fo llow s : “  A n  e n try  
req u ire d  b y  th is  A c t  in  an o ffic ia l log -book sha ll 
be made as soon as possible a fte r  th e  occurrence 
to  w h ich  i t  relates, and i f  n o t made on th e  same 
b a y  as th a t  occurrence sha ll be made and 
da ted so as to  show th e  date o f th e  occurrence 
qnd o f th e  e n try  respecting i t  ; and i f  made 
*n respect o f an occurrence happen ing before 
th e  a r r iv a l o f th e  sh ip  a t her f in a l p o r t o f d is 
charge sha ll n o t be made m ore th a n  tw e n ty - 
to u r hours a fte r  th a t  a r r iv a l.”  I t  is  n o t 
Necessary to  c ite  fu r th e r  passages to  show th e  
'm portan ce  w h ich  th e  A c t  attaches to  th e  
m ak ing  o f en tries in  th e  o ffic ia l log. B u t  th e  
ques tion  w h e the r where an offence is sough t to  
*?? proved  th e  p ro d u c tio n  o f th a t  log  is a con
d it io n  precedent is ano the r question . B y  
sect. 241 i t  is p ro v id ed  : “  I f  an o ffic ia l log-book 
ls I l° f  k e p t in  th e  m anner req u ire d  b y  th is  A c t  
th  ^  Un e n try  d irec ted  b y  th is  A c t  to  be made 
here in  is n o t made a t th e  t im e  and in  th e  

m anner d irec ted  b y  th is  A c t, th e  m aster sha ll 
° r  each offence be lia b le  to  th e  specific fine 

m  th is  A c t  m en tion ed .”  B u t  so fa r  as evidence 
is concerned, th e  s ta tu te  prov ides, as i t  has to

p rov ide , in  sect. 239 (6 ), th a t  “  eve ry  e n try  
made in  an o ffic ia l log -book in  m anner p ro 
v id e d  b y  th is  A c t  sha ll be adm issib le  in  
evidence.”

T hen  one comes to  pa r. (d), in  sect. 228 : “  I n  
any subsequent legal proceeding th e  entries b y  
th is  section requ ired  sha ll, i f  p racticab le , be 
produced o r p roved , and in  d e fa u lt o f  th a t  
p ro d u c tio n  o r p ro o f th e  c o u rt hearing  th e  case 
m ay, in  th e ir  d iscre tion , refuse to  receive 
evidence o f th e  offence o r ac t o f m isco nd uc t.”  
I  am  bound to  say th a t  fo r  a t im e  i t  d id  n o t 
appear to  me th a t  those w ords were a p t words 
to  cover a case where ex hypothesi no e n try  
had been made. There  seems to  be some
th in g  s lig h t ly  hum orous in  saying, fo r  exam ple, 
th a t  i t  is  n o t p rac ticab le  to  produce o r to  prove 
th e  e n try  in  th e  log  w hen in  t r u th  and in  fa c t 
th e  log  conta ins no e n try . B u t  I  have come to  
th e  conclusion th a t  these words are su ffic ie n tly  
w ide to  cover th e  case w here i t  is n o t p rac ticab le  
to  produce o r to  prove th e  e n try  fo r  th e  reason 
th a t  i t  was never made a t a ll, and I  am  helped 
in  com ing to  th a t  conclusion b y  th e  fo rm  o f 
th is  p a r t  o f th e  enactm ent.

T h a t w h ic h  th e  jus tices are b y  these words 
em powered to  do is n o t to  rece ive evidence 
w h ic h  otherw ise th e y  m ig h t have received. 
T hey  are em powered to  refuse to  receive e v i
dence. W h a t does th a t  m ean ? Does i t  n o t 
m ean th is , th a t  a p a rt fro m  th is  s ta tu to ry  
power to  refuse to  receive such evidence, th e y  
were expected to  receive and w o u ld  n a tu ra lly  
receive i t ; in  o th e r words, w h ile  th e  A c t  goes 
o u t o f its  w ay, so to  say, to  m ake an e n try  in  
th e  o ffic ia l log  - book adm issib le in  evidence, 
i t  does n o t m ake i t  th e  o n ly  evidence, and i t  
expressly p rov ides th a t  where th a t  evidence, 
th e  best evidence, perhaps, is n o t capable o f 
be ing produced, th e  justices i f  th e y  th in k  f i t ,  
m ay refuse to  receive an y  o th e r evidence. 
T h a t fo rm  and th a t  scheme seem to  me to  be 
incons is ten t w i th  th e  p ro p o s itio n  th a t  th e  
p ro d u c tio n  o f th e  e n try  in  th e  log-book, o r th e  
m a k in g  o f th e  e n try  in  th e  log-book, w h ich  is a 
d iffe re n t th in g , is a c o n d itio n  precedent. I n  
m y  op in ion , th e  p rope r conclusion fo r  these 
jus tices in  these circum stances was n o t to  say 
“  we canno t hear o th e r evidence in  th is  case,”  
b u t th e y  m ig h t w e ll in  th e  exercise o f th e ir  
d isc re tio n  have said “  we w i l l  n o t hear o th e r 
evidence in  th is  case,”  and th a t  course is s t i l l  
open to  the m .

A v o r y , J .— I  agree th a t  th e  jus tices  were 
w rong  in  th is  case in  h o ld in g  th a t  th e y  had no 
ju r is d ic t io n  to  hear th e  co m p la in t. The  rea l 
question  in  th e  case is w h e the r an e n try  o f 
th e  a lleged offence in  th e  o ffic ia l log -book was 
a c o n d itio n  precedent to  any proceedings be ing 
ta ke n  against th e  respondents in  th is  case fo r  
th e  a lleged offence. I n  m y  v iew , i t  w o u ld  
req u ire  m uch p la in e r words to  ta ke  aw ay 
fro m  a cou rt, o therw ise ha v in g  ju r is d ic t io n  
over an offence, th e  ju r is d ic t io n  to  deal w ith  a 
p a r t ic u la r  offence because no e n try  had been 
made in  th e  log-book. In  m y  v ie w , sect. 228, 
pa r. (d), means th a t  in  th e  absence o f w h a t th e
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leg is la tu re  m ay have conceived to  be th e  best 
evidence o f th e  a lleged offence, th e  m agistra tes 
m ig h t, in  th e ir  d isc re tion , refuse to  hear 
o th e r evidence th a n  th a t  w h ic h  is o rd in a r ily  
to  he fou nd  in  th e  log-book. I f  th is  were n o t 
so, i f  th is  were n o t th e  tru e  v iew , i t  w ou ld , 
in  m y  op in ion , lead to  th e  absurd resu lt w h ich  
I  suggested d u r in g  th e  a rgum ent, th a t  i f  a 
seaman o r a nu m be r o f seamen assaulted th e  
m aster and th e  o th e r officers and rendered the m  
incapab le  o f m ak ing  an e n try  in  th e  log-book, 
th e y  w o u ld  th e re b y  save them selves fro m  ever 
be ing proceeded against o r punished fo r  th e  
offence : in  o th e r words, i t  w o u ld  be a p re m ium  
on th e ir  assau lting  h im  so g rievo us ly  as to  m ake 
i t  im possib le  fo r  h im  to  m ake an e n try  in  th e  
log -book  h im se lf. I  canno t believe th a t  
th a t  was ever in tended  b y  th is  p ro v is io n  in  the  
A c t, h u t  I  th in k  th a t  th e  o n ly  in te n tio n  was 
th a t  th e  e n try  in  th e  log-book should, whenever 
p rac ticab le , be rece ivable as th e  best evidence, 
and th a t  in  th e  absence o f i t ,  th e  m agistra tes 
in  th e ir  d isc re tio n  m ay  proceed to  hear any 
o th e r evidence th a t  is ava ilab le . There fore I  
agree th a t  th e  case shou ld  be re m itte d  to  th e  
jus tices w ith  th a t  o p in ion  o f th is  cou rt.

Sw ik t , J .— I  agree.

S o lic ito rs  fo r  th e  appe llan t, Bottere ll and 
Roche, fo r  Botterell, Roche, and Temperley, 
Newcastle .

June  6 and  7, 1929.

(Before R o c h e , J .)

G o o d w i n  F e r r e i r a  a n d  Co . L i m i t e d  v .

L a m p o r t  a n d  H o l t  L i m i t e d  ( a )

B il ls  o f lad ing  —  Discharge in to  lighters  —  
Lighterage to he at r is k  o f owners o f goods—  
Damage to goods by reason o f defective packing  
o f other goods— Whether sea-transit completed 
— L ia b il i ty  o f owners o f sh ip  —  Carriage o f 
goods by Sea A c t 1924 (14 &  15 Geo. 5, c. 22 ), 
Sched., A r t .  I V . ,  2, (c), (n ), (q ).

C erta in  cotton goods were carried fro m  L iverpoo l 
to B ah ia , where they were discharged in to  a 
ligh te r. Certa in other iro n  goods, packed in  
a wooden case, were being lowered in to  the same 
lighte r when the case broke and the iro n  goods 
f e l l  out in to  the lighter and holed i t .  Sea-water 
entered and damaged the cotton goods. Under 
the contract o f carriage lighterage was to be at 
the r is k  o f the owners and the p rov is ions o f 
the Carriage o f Goods by Sea A c t 1924, were 
also incorporated. The owners o f the cotton 
goods claim ed damages fro m  the owners o f the 
ship.

H e ld , that i f  the sea trans it had ended when the 
goods were placed in  the lighter the defendants 
were protected by the terms o f the b il l o f lad ing. 
The sea-transit, however, had not ended : the 
discharge in to  the lighter was p a r t  o f the opera-

la) Reported by R. A. Yule, Esq., Barrister-at-Law.

tion  o f discharge fro m  the sh ip  and was not 
complete as long as there were other goods to be 
discharged in to  the lighter.

H e ld, also, that the exception re la ting to loss due 
to insuffic iency o f pack ing  in  A r t .  I V .  2 (n), 
was wide enough to cover the case o f the packing  
o f other goods though p r im a r ily  i t  would app ly  
to the goods themselves that were lost or damaged. 

H eld , fu rth e r, that on the evidence the defendants- 
had shown no negligence on the p a rt o f them
selves or the ir servants and were therefore 
exempt fro m  l ia b il ity  under A r t .  I V . ,  2 (q).

I n  Jan . 1926 th e  p la in t if fs  sent tw en ty -tw o - 
bales o f  w h ite  c o tto n  y a rn  fro m  L iv e rp o o l 
to  B ah ia  in  th e  defendants’ steam ship B ie la - 
D ischarge a t B ah ia  was in to  ligh te rs , and under 
the  c o n tra c t in  th e  b i l l  o f la d in g  ligh te rage was 
to  be a t  th e  r is k  o f th e  owners o f th e  goods. 
B y  th e  con tra c t, also, th e  prov is ions o f the  
Carriage o f Goods b y  Sea A c t  1924 were in 
corpora ted, and where these were a t variance 
w ith  a n y  te rm s in  th e  b i l l  o f  la d in g  the  fo rm er 
were to  p re va il. A t  B ah ia  th e  p la in t if fs ’ goods- 
were deposited safe ly in to  a lig h te r, and a case 
con ta in ing  heavy iro n  pipes was raised fro m  th e  
ho ld  b y  sh ip ’s ta ck le  to  be p u t  in to  th e  same 
lig h te r. W h ile  be ing lowered th e  b o tto m  o f  
th e  case b roke, and the  pipes fe ll o u t in to  th e  
lig h te r  and ho led i t .  Sea w a te r entered, and 
damaged the  p la in t if fs ’ goods. The p la in t if fs  
b ro u g h t th e  present ac tio n  c la im in g  8801. odd as 
damages fo r  alleged breach o f con tra c t in  the  
carriage o f goods b y  sea.

F o r th e  defendants i t  was argued th a t  as 
soon as th e  p la in t if fs ’ goods had  been placed 
in  th e  lig h te r, th e  sea t ra n s it  had  come to  an 
end, and th a t  th e y  were th e n  p ro tected  b y  th e  
te rm s o f th e  b i l l  o f  la d in g  under w h ich  ligh te rage  
was a t th e  r is k  o f th e  owners o f the  goods. 
F o r th e  p la in t if fs  i t  was contended th a t  the  
defendants had acknow ledged th e  rece ip t o f  
th e  goods in  good o rder and co n d itio n  and were 
bound to  de live r in  th e  lik e  good o rder and 
con d ition . The defendants cou ld n o t re ly  on 
th e  exception  under A r t .  IV . ,  2 (n ), re la tin g  to- 
insu ffic iency  o f pack ing  : th e y  cou ld o n ly  
re ly  on exception  (q) o f  A r t  IV . ,  2 , and had 
to  show th a t  the re  had been no negligence 
on th e  p a r t  o f themselves o r th e ir  servants. 
The defendants had n o t discharged th is  onus.

M il le r ,  K .C . and A tk in s  fo r  the  p la in tiffs .

Le Quesne, K .C . and W . Lennox M c N a ir  
fo r  th e  defendants.

Roche, J .— T h is  ac tio n  is b ro u g h t b y  shippers 
and receivers o f ce rta in  cargo against the  
owners o f the  sh ip  upon w h ich  th a t  cargo was 
laden upon a voyage in  th e  yea r 1926 fro m  
L iv e rp o o l to  B a h ia  in  the  R e pu b lic  o f B ra z il. 
I  sha ll speak o f th e  p la in t if fs  as cargo owners 
and th e  defendants as shipowners. N o  p o in t 
is take n  in  th e  case b y  the  shipowners, th e  
defendants, as to  w h ich  o f th e  p la in tiffs , the  
shippers o r receivers, has the  p rope r t i t le  to  
recover, i f  a n ybo dy  is e n tit le d  to  recover in  
th e  ac tion . The cargo in  question consisted o f



ASPINALL’S MARITIME LAW CASES. 39

K.B. Div.] Goodwin Ferreira and Co . v . Lamport and Holt. [K.B. Div .

la rge parce l o f w h ite  c o tto n  y a rn . I t  was 
*h ipped  on board  th e  defendants’ steam ship B ie la  
l j i  the  yea r and on th e  voyage w h ich  I  have 
a lready m entioned. The action  arises hecause 
w hen th e  cargo, th e  parce l o f  y a rn , g o t to  
B ah ia  and had been p u t  in to  a lig h te r in  w h ich  
i t  was to  be conveyed fro m  th e  sh ip ’ s side to  
the  Customs House on th e  w h a rf, ce rta in  
m ach inery, w h ic h  also fo rm ed p a r t  o f th e  cargo 
° f  the  B ie la , and w h ich , lik e  th e  c o tto n  ya rn , 
was destined fo r  B ah ia , w hen be ing p u t  in to  
the  lig h te r, w h ich  also conta ined th e  ya rn , 
came o u t o f its  case, dropped in to  the  
b o tto m  o f th e  lig h te r, m ade a ho le in  i t ,  
lpt  in  sea w a te r, and dam aged th e  co tto n  
ya rn  to  the  e x te n t o f some 80 per cent, o f  its  
sound va lue . There is no d ispu te  th a t  i f  th e  
p la in tiffs  are e n tit le d  to  succeed th e y  are 
e n tit le d  to  s u b s ta n tia lly  th e  sum  c la im ed in  
th is  action . The rea l question is w he the r th e y  
are e n tit le d  to  succeed a t a ll. The m a tte r  m us t 
he de term ined in  accordance w ith  th e  te rm s o f 
the  b i l l  o f  la d in g  unde r w h ich  th e  goods were 
carried, w h ich , o f necessity, incorpora tes and 
makes app licab le  th a t  w h ich  is made applicab le 
t °  th e  carriage o f th e  goods b y  th e  A c t  o f 
P a rliam e n t its e lf— th e  prov is ions o f th e  Carriage 
° f  Goods b y  Sea A c t  1924.

The f irs t  p o in t in  log ica l order, th o u g h  I  do 
n o t kn o w  th a t  i t  is th e  p o in t w h ich  is m ost 
h ig h ly  esteemed b y  th e  p la in t if fs , is th is  : 
t t  is said th a t  th e  goods never ough t, unde r the  
c o n tra c t con ta ined in  th e  b i l l  o f  lad ing , to  have 
peeii p u t in to  th e  lig h te r, and th a t,  acco rd ing ly , 

was re a lly  a case o f d e v ia tio n  o r departu re  
mom the  te rm s o f  th e  co n tra c t and th e  de
fendants were n o t p ro tec ted  b y  th e  te rm s in  
th e  con tra c t, and, acco rd ing ly , are lia b le  as 
carriers o f th e  goods in  th e  lig h te r  fo r  th e  
damages th e y  susta ined. T h a t depends upon 
clause 9 o f th e  b i l l  o f  la d in g  and  upon  th e  facts 
o f the  case. The  b o d y  o f th e  b i l l  o f  la d in g  
hav ing  p ro v id ed  th a t  th e  goods were to  be 
de livered a t th e  p o r t  o f B ah ia , o r as near 
the re to  as th e  sh ip  cou ld  safe ly get, clause 9 
Provided : “  The goods to  be discharged fro m  
the  sh ip  as soon as she is ready to  un lo ad  a t 
th e  w h a rf, o r in to  h u lk , la za re tto , o r h ired  
hghters i f  necessary, and be ligh te red  b y  th e  
m aster o r agent a t sh ip ’ s expense, in  th e  case o f 
B ah ia  in  accordance w ith  th e  custom  o f th e  
h m t . . . b u t  a t th e  r is k  o f th e  owners o f 
the  goods in  every case.”

I t  is said h y  th e  p la in t if fs  th a t  i t  was n o t 
necessary to  p u t  these goods in to  a lig h te r, th a t  
there were w harves to  w h ich  the  sh ip  cou ld  have 
g o t ha v in g  regard to  her d ra u g h t, w h ic h  was 
some 20 ft., th e  w harves p ro v id in g  24 ft. o f w a te r, 
f t  is, the re fore, said th a t  th e  lig h te r in g  was 
unau thorised b y  th e  con tra c t, and th e  con
sequences fo llo w  w h ich  I  have in d ica ted . The 

rs t observa tion  is the re  is evidence th a t  no 
e rth  was a v a ila b le ; th e y  were occupied, 
n t  I  do n o t re ly  upon th a t  o r decide th e  case 

on th a t,  a lthough  I  th in k  i t  w o u ld  be a su ffic ien t 
act upon w h ich  to  decide i t .  The  evidence is 
n a t these la rge steamers o f th e  de fendant sh ip

owners do n o t proceed to  these wharves.

T h e ir  usual d ischarg ing place and m ethod  is 
th a t  w h ich  was fo llow ed  in  th is  case. The body  
o f th e  h i l l  o f  la d in g  w o u ld  au thorise  discharge 
a t B ah ia  in  any usual m anner and a t  any usual 
place p ro v id in g  i t  was th e  usua l d ischarg ing 
place in  th e  p o r t,  as I  f in d  th is  place was. 
Clause 9, in  p ro v id in g  fo r  d ischarge in to  ligh te rs , 
i f  necessary, d id  n o t in  m y  ju d g m e n t p ro v id e  
m ere ly  as an indispensable co n d itio n  th a t  i t  
should be p h ys ica lly  im possib le  to  discharge 
otherw ise th a n  b y  ligh te rs . I t  p ro v id ed  th a t  
i f  i t  were necessary, w h ic h  in  m y  ju d g m e n t 
m eant in  th e  o rd in a ry  business sense necessary, 
th a t  th a t  m ethod  o f discharge should be 
fo llow ed, and th a t  ce rta in  prov is ions should 
be made w ith  regard  to  th e  ligh te rage  a t th e  
sh ip ’ s expense and sh ip ’s r is k . N o w  I  canno t 
d o u b t th a t  i f  th e  business is done a lw ays in  
th is  w a y  b y  these steamers o f th e  defendants, 
and th a t  course o f business is acquiesced in , 
as i t  seems to  be (there  is no evidence o f any 
ob je c tion  o r a n y th in g  o f th a t  so rt), h y  a ll the  
consignees o f th e  goods on th e  defendants’ 
steamers, th a t  the re  is th e  business necessity 
w h ich  is requ is ite  under th e  clause in  question. 
F o r th a t  reason I  h o ld  th a t  th a t  p o in t on w h ich  
th e  p la in t if fs  seek to  b u ild  th e ir  case fa ils .

I  can con ven ien tly , I  th in k ,  a t  th is  stage 
deal w ith  w h a t I  m ay  ca ll a p a ra lle l con ten tio n  
raised on b e ha lf o f  th e  defendants regard ing  th e  
ligh te rage , because th a t  co n ten tio n  also goes 
to  th e  ro o t o f th e  ac tio n  i f  i t  is w e ll founded. 
T he  con ten tio n  o f th e  defendants w ith  regard 
to  th e  ligh te rage  is th is , th a t  ligh te rage  was n o t 
m ere ly  perm issib le  and p rope r, b u t  th a t  when 
th e  goods in  question— th e  y a rn — was p u t  
in to  th e  lig h te r, th e  sea t ra n s it  was over and 
th e  w hole t ra n s it  was over w h ic h  was made 
th e  sub ject o f th e  Carriage o f Goods b y  Sea 
A c t  1924, and th a t,  the re fore, th e  defendants 
were n o t bound a t th a t  stage b y  th e  prov is ions 
o f th a t  A c t, and th a t  w i th  regard  to  th e  risks 
o f pe rils  o f th e  sea, even i f  the re  was a negligence 
o f th e ir  servants, those were a ll p ro v id e d  fo r  
a t th a t  stage, and in  respect o f th a t  stage, b y  
th e  prov is ions o f  th e  b i l l  o f la d in g  its e lf  u n 
affected b y  and n o t rendered m ore onerous 
b y  th e  prov is ions o f th e  Carriage o f Goods b y  
Sea A c t  1924. I  th in k  i t  w o u ld  fo llo w , i f  the  
co n ten tio n  were w e ll founded, th a t  th e  A c t 
d id  n o t ap p ly , th a t  th e  exceptions o f th e  b i l l  
o f  la d in g  its e lf  w o u ld  be su ffic ien t to  p ro te c t 
th e  defendants upon  an y  v ie w  o f th e  facts o f 
th is  case. B u t  in  m y  ju d g m e n t th e  con ten tion  
its e lf  is erroneous. T he  discharge o f these 
goods was p a r t  o f th e  opera tions w h ich  are 
covered and affected b y  th e  Carriage o f Goods 
b y  Sea A c t  1924. I n  m y  ju d g m e n t th e  d is
charge o f  these goods was n o t fin ished when 
th e y  were p u t  in to  a lig h te r  w hen o th e r goods 
were be ing discharged in to  th e  same lig h te r 
to  m ake up  th e  lig h te r  load w h ich  was to  s ta r t 
fo r  th e  shore. W hen i t  is con tem pla ted  th a t  
these goods are to  fo rm  th e  lig h te r  load w ith  
o th e r goods, th e  discharge o f th e  goods th e m 
selves w ith in  th e  m eaning o f th e  A c t o f 
P a rlia m e n t is, in  m y  ju d g m e n t, go ing on so 
long as o th e r goods are be ing raised in to  the
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l ig h te r  and stowed in to  th e  lig h te r  alongside 
o r on to p  o f  th e m . F o r th a t  reason I  p u t  o u t 
o f s ig h t and dism iss th a t  con ten tion , a lthough  
i t  is open to  th e  defendants to  re ly  upon  i t  i f  
th is  ju d g m e n t, w h ich  fo r  o th e r reasons w i l l  be 

' in  th e ir  fa vo u r, is im peached before an y  o th e r 
c o u rt.

H a v in g  de a it w i th  those con tentions, I  now  
pass to  th e  questions o f fa c t as to  how  the  
accident happened. The rea l d ispu te  between 
th e  pa rties  has been and is th is . The p la in t if fs  
say, b y  ce rta in  a ffid a v its  o f  ligh te rm e n , th a t  
th e  accident happened because th e  case w h ich  
con ta ined  th e  m ach in e ry  was bum ped in to  the  
b o tto m  o f th e  lig h te r  and th a t  th e  end o f the  
case w h ich  con ta ined  th e  m ach ine ry  was 
b roken  and th a t  w hen th e  case was lig h te d  up 
again to  m ake m ore o rd e r ly  stowage, i t  was 
fo u n d  th a t  th e  b o tto m  o f th e  case was smashed, 
and th e n  th e  m ach inery , w h ic h  consisted o f 
colum ns o f  p illa rs , fe ll o u t in to  th e  lig h te r. 
T he  evidence is v e ry  indecis ive , and I  th in k  
va ria b le  fro m  t im e  to  t im e , w hen i t  appears 
in  d iffe re n t fo rm s, le tte rs , and so fo r th , w he the r 
th e  h o lin g  o f th e  lig h te r  is supposed to  have 
been done w hen th e  case was bum ped o r 
dropped in to  th e  barge in  th e  f irs t  instance, 
o r w hen th e  colum ns fo rm in g  th e  con tents 
fe ll o u t o f  th e  case. B u t  I  d ism iss, and do n o t 
be lieve, th a t  case fo r  va rious reasons w h ich  I  
need n o t fu r th e r  define. I t  is e m in e n tly  im 
probab le  ; i t  was p u t  fo rw a rd  v e ry  la te  ; and  I  
d e fin ite ly  p re fe r and accept th e  vers ion  o f th e  
de fendants, w h ic h  was set o u t in  correspondence 
and va rious  docum ents a t th e  tim e , w h ich  is 
th is  : T h a t w hen th e  case was in  th e  a ir  th e  
b o tto m  fe ll o u t o f i t  and so d id  th e  colum ns, 
and  th e  colum ns so fa ll in g  o u t ho led th e  lig h te r  
and caused th e  accident. T h a t is th e  basis o f 
fa c t upon  w h ic h  I  proceed to  de te rm ine  th is  
case. The  a rgum en t upon  th a t  sta te  o f facts 
m a y  be p u t  as fo llow s. I t  is  said b y  M r. Le  
Quesne, fo r  th e  defendants, th a t  th e  le tt in g  in  
o f th e  w a te r b y  th e  ho lin g , caused b y  th e  fa ll 
o f  th e  m ach ine ry , b ro u g h t in to  opera tion  the  
pe rils  o f  th e  sea, nam ely , th e  ingress o f w a te r, 
and  the re  is considerable a u th o r ity  fo r  saying 
such an in c id e n t o r damage is a p e r il o f the  
sea ; and he continues th a t  on th e  basis o f the  
p r in c ip le  s ta ted  in  M r. C arver’ s w o rk , sect. 78, 
fo r  w h ic h  th e  a u th o r ity  is The Glendarroch 
(70 L .  T . R ep . 344 ; (1894) P . 226), w h ich  is 
the re  c ited , th e  onus o f p ro v in g  negligence in  
those circum stances is upon th e  person w ho 
seeks to  avo id  th e  ope ra tion  o f th e  exception  o f 
pe rils  o f th e  sea, th a t  is to  say, in  th is  case th e  
onus is on th e  p la in t if f .  H e  says th a t  th e  po s ition  
is unaffected b y  th e  existence and opera tion  o f 
th e  Carriage o f  Goods b y  Sea A c t  1924. I t  is 
unnecessary fo r  m e to  decide w he the r th a t  
co n ten tio n  is w e ll founded o r n o t. In  m y  
ju d g m e n t I  am  go ing  to  proceed on th e  basis 
th a t  th e  onus in  th is  m a tte r is upon M r. Le  
Quesne, and th a t  he has discharged i t .  I  am  
n o t dec id ing w h e the r th a t  is so, b u t  I  am  going 
to  proceed on th a t  basis, and fo r  th is  reason, 
th a t  I  do know , o r th in k  I  know , w h a t b ro u g h t 
¡r ito  ope ra tion  th e  pe rils  o f th e  sea, nam ely ,

th e  fa ll o f  the  m ach ine ry , and I  do know , o r 
th in k  I  know , and am  go ing to  fin d  I  know , 
w h y  th e  m ach in e ry  fe ll. There fore, I  have to  
deal w ith  causes m ore m a te ria l, m ore re a lly  
th e  causes o f th e  acc ident and the  damage 
th a n  th e  entrance o f th e  sea w a te r. I  th in k  
th a t  those causes are causes w h ich  are specifi
c a lly  de a lt w ith  b y  A r t .  IV . ,  2 , o f the  Carriage 
o f Goods b y  Sea A c t  1924. I  in c lin e  to  the  
v ie w  th a t  w ith  regard to  those causes and th e ir  
op e ra tion  and effect, th e  A c t  o f P a rlia m e n t has 
p u t  th e  onus upon  th e  person w ho asserts the m , 
th e  shipowner, and, acco rd ing ly , I  am  go ing to  
deal w ith  th is  case on th e  basis th a t  the  onus 
is the re  and has been discharged. In  A r t .  I I I .  
one finds in  sub -a rt. 2  th e  fo llo w in g  : “  S ub ject 
to  th e  prov is ions o f A r t .  IV . ,  the  ca rrie r sha ll 
p ro p e rly  and ca re fu lly  . . . care fo r  and d is
charge th e  goods ca rried .”  I  read the  words 
m a te ria l to  th e  present case. W hen one looks a t 
A r t .  IV . ,  w h ich  con ta ins th e  ob liga tions to  w h ich  
A r t .  I I I .  is sub ject, one reads the  fo llo w in g  in  
sub -a rt. 2 : “  N e ith e r the  c a rrie r no r the  sh ip  
sha ll be responsible fo r  th e  loss o r damage 
resu ltin g  fro m  . . . (c) pe rils , dangers, and 
acc iden t o f  th e  sea ” — th a t  is one m a tte r—  
“  (n) insu ffic iency  o f pa ck ing  . . . (q) an y  
o th e r cause a ris ing  w ith o u t the  ac tu a l fa u lt  o r 
p r iv i t y  o f th e  c a rrie r o r ” — w h ich  is now  said 
to  m ean “  and ” — “  w ith o u t th e  fa u lt  o r neglect 
o f th e  agents o r servants o f th e  ca rrie r, b u t  th e  
bu rden  o f p ro o f sha ll be on th e  person c la im in g  
th e  bene fit o f  th is  exception  to  show th a t 
n e ith e r th e  ac tu a l fa u lt  o r p r iv i t y  o f the  c a rr ie r  
n o r th e  fa u lt  o r  neglect o f th e  agents o r servants 
o f th e  ca rrie r c o n trib u te d  to  th e  loss o r dam age.”  
T he  con ten tio n  o f M r. M ille r  fo r  th e  p la in t if fs  
was th a t  he ca lled a gentlem an fro m  the  
engineers w ho had  packed o r superin tended the  
pack ing  o f th is  case o f m ach inery , and th a t  I  
ou gh t to  f in d  th a t  th e  pack ing  was good when 
i t  le f t  th e  w orks o f th e  engineers, and th a t,  
even i f  I  th o u g h t th a t  th e  b o tto m  fe ll ou t, th e  
defendants had  n o t p roved  th a t  i t  d id  n o t fa ll 
o u t because th e y  bum ped th e  case e ith e r a t 
th e  t im e  w hen th e  accident happened o r th a t  
th e y  had  n o t dam aged i t  a t  some previous stage 
in  th e  t ra n s it  and th e  ha n d lin g  o f th e  case. 
W h a t I  f in d  ab ou t th e  case its e lf  is th is . I  
was satisfied th a t  th e  engineers are v e ry  com 
p e te n t people and had a v e ry  com peten t 
gentlem an superin tend ing  the  pack ing , and th a t 
the  case, a m odel o f w h ich  has been made and 
shown to  me, is a com m on fo rm  o f package 
used b y  these engineers to  ho ld  these co lum ns, 
w h ich  are p a r t o f  sugar-pressing m ach ine ry  
w h ich  th e y  are m a k in g  v e ry  com m on ly , sh ip 
p in g  v e ry  com m on ly , and send in v a r ia b ly , as 
I  ga ther, in  th is  k in d  o f case, w h ich  is lik e  a 
la rge coffin  o r sarcophagus o f a rec tangu la r 
shape.

On th e  evidence I  am  q u ite  satisfied th a t 
th is  case had, and m ust have had, in it ia l 
defects. N o  kno ck in g  abou t, I  th in k ,  w o u ld  have 
accounted fo r w h a t happened. I  am  satisfied 
th a t  th e  case was received in  the  apparen t 
good o rder and co n d itio n  w h ich  the  b i l l  o f 
la d in g  says i t  was. I  am  satisfied, since no
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one said a n y th in g  o r suggested a n y th in g  to  the  
con tra ry , th a t  when th e  case le f t  th e  h o ld  i t  
Was in  s im ila r apparen t good o rder and con
d itio n , and th a t  w h a t was w rong w ith  i t  was 
d o t th a t  some p o s itive  in ju r y  had been done 
to  i t  w h ich  w o u ld  never have been v is ib le , 
ou t th a t  i t  was n o t p ro p e rly  na iled  up  o r 
lis te n e d  a t th e  beg inn ing . There was an odd 
circum stance, and th a t  was th e  specimen case 
subm itted  to  me, i t  appeared, had no na ils  a t 
a ll a t one p a r t  o f th e  low er end o f th e  b o tto m  
w h ich  was th e  vu lne rab le  p a r t  in  th e  accident 
° f  1926. I f  th e  same n a ilin g  had  been used 
on th a t  side o f th e  b o tto m , where there  w o u ld  
have been s ix  na ils  the re  were none. H a d  
: here been a s im ila r absence o f na ils  in  th e  case 
ln  question I  th in k  v e ry  lik e ly  the  colum ns, 
w h ich  are heavy  th in gs  o f 25cw t., w o u ld  have 
dropped o u t when th e y  were s lung over the  
barge w ith  th e  w e ig h t o f th e  colum ns upon 
his b o tto m  p a r t  o f th e  case. A t  a ll events, I  

am  satisfied th a t  i t  was in it ia l w a n t o f fasten ing 
or securing o f th e  case w h ic h  was th e  cause o f 
he tro u b le  and n o t in ju r y  done d u rin g  the  

Voyage. O f course, i f  p a r t  o f the  ba ttens 
surround  th e  b o tto m  had been knocked 

*1 th a t  w o u ld  have been v is ib le . K n o ck in g  
abou t w o u ld  n o t have knocked o u t these long 

rench na ils  w h ich  are used fo r  fasten ing. F o r 
hose reasons I  am  satisfied th a t  insuffic iency 

o securing th e  b o tto m  o f th e  case was the  
hause Df  y le tro u b le , due to  th e  escape o f  the  
o ium ns con ta ined in  th e  case, w h ich  escaped 
h rough th e  b o tto m . T h a t be ing so, the  

question is, has th e  de fendan t b ro u g h t 
iin se lf w ith in  (n) o r (q) o f A r t .  IV . ,  2 , o f 

jyj® A c t o f 1924 ? I t  is  said and argued b y  
r ' f i l l e r  th a t,  as regards (n ), insu ffic iency o f 

Packing has reference to  th e  pa ck in g  o f the  
^ t i c h l a r  goods in  respect o f w h ich  o r to  
t i i  + loss o r damage arises. I  have no d o u b t 
^  a t (n) is in te nd ed  ch ie fly  and m a in ly  to  
anil such  a case> b u t  I  am  n o t satisfied
_ d  I  do n o t decide th a t  insu ffic iency o f 
With ln fi o f ano the r pa rce l w h ic h  is to  be shipped 
, ■ . 11 Hie dam aged cargo canno t be prayed  in  
aw ° r  used under (n ). I  decided tw o  days 
in  th& ° aSe W’l lere th e  pa ck in g  o f o th e r artic les  
w , le same ow nersh ip as th e  dam aged artic les  
und f' ea"  w ith  and he ld  to  be a p ro te c tion  
to  ° f  th a t  a rtic le , and I  am  n o t prepared
con -j  . :ir,d I  do n o t h o ld  w ith o u t fu r th e r  
tv l i 'v ,  e t' n ^- f *le m a tte r, th a t  i f  th e  packing 
a,,. was in su ffic ie n t was the  pa ck in g  o f some 
p lcle w h ich  was n o t the  p ro p e rty  o f the  
o f t l° n  ComPla in in g i n  th e  ac tion , th a t  (n ) 

he a rtic le  cou ld  n o t be in voke d  o r used in  
I  do n o t decide i t  on th a t  p o in t fo r  

ex reason, th a t  c le a rly  on th e  v ie w  I  have 
I h r o '^ h ^  facts, th e  acc ident happened
the U t  an° th e r  cause w h ich  arose w ith o u t 

actua l  fa u lt  o r p r iv i t y  o f th e  carriers o r 
serv 0uf  fa u lt  o r neglect o f th e  agents o r 
there; S t ' le ca rriers, and I  have he ld  th a t  
case t ^ S 11 " th in g  in  th e  appearance o f th is  
the  ''tn c h  ou gh t to  haye roused o r d id  rouse 
his „  usPlc ions o f e ith e r th e  c a rrie r o r an y  o f 

gents o r servants, and th a t  the  defendants, 
VOL. X V I I I . ,  N . S.

th e  shipowners, have discharged th e  onus o f  
sa tis fy in g  me th a t  the re  was no negligence o r 
fa u lt  o f  th e  shipowners o r th e ir  agents o r 
servants. I  th in k  th a t  covers a ll th e  m atte rs  
in  th e  case. I f  the re  are o th e r con tentions 
w h ich  have been raised b y  e ith e r p a r ty  in  
suppo rt o f th e ir  v ie w , I  have no d o u b t the re  is 
a su ffic ien t no te  o r record o f those o f th e m  I  
have n o t m entioned in  m y  ju d g m e n t, and those 
po in ts  and con tentions w i l l  be open to  the m  in  
order to  a tta c k  o r defend th is  ju d g m e n t i f  the  
m a tte r goes elsewhere.

I  g ive  ju d g m e n t fo r  th e  defendants w ith  the  
costs o f th e  ac tion .

Judgm ent fo r  the defendants.

S olic ito rs  fo r  th e  p la in tiffs , Denton, H a ll,  
and B u r  g in .

S olic ito rs  fo r  th e  defendants, Stokes and 
Stokes, fo r  Cameron, M a c lv e r, and Davie, 
L iv e rp o o l.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  

D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

Feb. 21 and  22, 1929.

(Before Hill, J . and E ld e r B re th re n .)

The Dagmar. (a)

C o llis ion  —  Dum b hopper —  L igh te r —  L igh ts—  
H opper moored alongside dredger— A fte r moor
ings cast o ff— H opper held by fo rw a rd  moor
ings and sw inging w ith  the tide— Whether 
under way— Two r id in g  lights being exhibited 
— O bligation to exh ib it navigating lights— P ort 
o f London R iver B y-law s  1922, by-laws 5, 6—  
P o rt o f London R iver B y-law s  1914-1926, 
by-law  14.

A  dumb hopper made fa s t by fo rw a rd  moorings 
to a moored vessel, and sw inging w ith  the tide 
is  herself a moored vessel, and not a vessel 
under way w ith in  the P o rt o f London R iver 
By-law s.

T he M ., a dumb hopper loaded w ith  spo il, had 
been moored alongside a dredger in  B lackw a ll 
Reach, R iver Thames. H e r a fter moorings 
were cast off, and she commenced to swing w ith  
the tide, being s t i l l  made fa s t fo rw a rd  by her 
fo rw a rd  moorings. She was exh ib iting  one 
white r id in g  ligh t fo rw a rd  and one white r id in g  
ligh t a ft. I n  these circumstances the D ., a 
steamship bound u p -rive r, came in to  collis ion  
w ith  the M .

H eld, ( i)  that the M . was not a vessel under way : 
( i i )  that in  any case the M . was probably a 
“  ligh te r ”  w ith in  the m eaning o f the P ort o f 
London R iver B y-law s  1914-26, and was not 
required to carry side lights when under 
way, and no lights were la id  down by the by
laws fo r  her to ca rry  ; (H i) that the M ., being

(a) Reported b y  Geo ffr ey  H utch in son , Esq., Barrister-at- 
Law.

G
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moored to the dredger which was moored to 
buoys, was herself moored and bound to 
exhib it two white r id in g  lights in  accordance 
w ith  by law  14 ; (iv ) that the D . was alone to 
blame fo r  the co llis ion.

D a m a g e  A c t i o n .

The p la in t if fs  c la im ed damages fo r  in ju r ie s  
susta ined b y  th e ir  dum b hopper M edlock  in  
a co llis ion  w ith  th e  defendants’ s team ship 
D agm ar, w h ic h  to o k  place in  B la c k w a ll Reach, 
R iv e r  Tham es, on th e  15 th  O ct. 1928.

The M edlock, a dum b hopper 180ft. in  
le ng th , had been ly in g  m oored fore and a f t  
alongside th e  dredger N o. 7, head ing  u p -r iv e r. 
She was loaded w ith  spo il and was abou t to  
be tow ed o u t to  sea b y  th e  tu g  M a rk  Lane. 
H e r a fte r  m oorings were acco rd ing ly  cast 
o ff, and she com m enced to  sw ing w ith  th e  
t id e  on to  a d o w n -rive r head ing. W hen  th e  
Medlock  was ab ou t h a lf  a th w a rt th e  Dagm ar 
came in to  c o llis io n  w ith  her. A t  th e  t im e  o f th e  
c o llis io n  th e  M edlock  was e x h ib it in g  a w h ite  
r id in g  l ig h t  fo rw a rd  and  a s te rn  l ig h t .

The P o rt o f Lo nd on  R iv e r  B y -law s 1914-26 
p ro v id e  as fo llow s  :

14. . . .  A  vessel o f one hundred and f if ty
feet or upwards in  length when a t anchor or moored 
shall, by  night, exh ib it in  the forward pa rt o f the 
vessel a t a height o f not less than tw en ty  and not 
exceeding f i f ty  feet above the hu ll one such ligh t, 
and a t or near the stern o f the vessel and a t such 
a height th a t i t  shall be not less than fifteen feet 
lower than the forward ligh t, another such ligh t.

The P o rt o f Lond on  R iv e r  B y-law s 1922 
p ro v id e  :

5. A  sailing vessel under way and any vessel
not under steam being towed shall exh ib it the 
same lights as are prescribed by  By-Law  7 o f the 
P ort o f London R iver By-Laws 1914 fo r a steam 
vessel under way w ith  the exception o f the brigh t 
white lights mentioned therein which they shall 
never exh ib it. This hy-law shall not apply to  : 
to) a lighter . . .

[By-law  7 o f the P ort o f London R iver By-laws 
1914 now by-law 7 o f the P ort o f London R iver 
By-laws 1914-1926, provides (inter alia) th a t a 
steam vessel under way shall exh ib it one or two 
white masthead lights and green and red side 
lights.]

6. A  lighte r and any other vessel specified in
sub-clause (a) or by-law 5 (o f 1922) when under 
way and not in  tow  shall by  n ight have a white 
lig h t in a lantern o f a pattern approved by  the 
P ort A u th o rity  always ready and the person in 
charge thereof shall exh ib it the same on the ap
proach o f any vessel. . . .

Langton, K .C . and W illm e r  fo r  th e  p la in t if fs .  
The Medlock  was m oored, be ing  p ro p e rly  made 
fas t a ft  to  a vessel w h ic h  was he rse lf m oored. 
The Medlock  was, the re fo re , ob liged to  show 
tw o  w h ite  r id in g  lig h ts  in  accordance w ith  
b y -la w  14. These lig h ts  she was show ing. 
The Dagm ar was so le ly  to  b lam e.

D igby, K .C . and H ayw ard .— The Medlock  
was n o t a t anchor, b u t was in  fa c t under w ay. 
The Esk ;  The G itana  (3 M ar. L a w  Cas. (O. S.)

242 ; 1869, 20 L .  T . R ep. 587 ; L . R ep. 2 ,
A . &  E . 350). She ough t, the re fo re , to  have 
been e x h ib it in g  side lig h ts  in  accordance w ith -  
th e  by-law s fo r  a vessel under w ay. H e r 
fa ilu re  to  e x h ib it  p roper lig h ts  was m is lead ing 
fo r  The Dagm ar, and was a cause o f th e  co l
lis io n  : (see The Devonian, 9 Asp. M ar. La w  
Cas. 179 ; 84 L .  T . R ep. 675 ; (1901) P . 221).

Langton, K .C ., rep lie d .

Hill, J.—I n  th is  case th e  M edlock, a dum b 
hopper, 180 ft. long , 3 6 | f t .  beam, laden w ith  
m ud , was ly in g  alongside th e  dredger N o. 7, 
240 ft. long , in  B la c k w a ll Reach on th e  n ig h t 
o f th e  15 th  O ct. 1928. T h e y  were b o th  head ing 
up -stream . The  load ing  o f th e  M edlock  was 
com ple ted and she was p re pa ring  to  proceed 
to  sea. T he  in te n t io n  was th a t  she shou ld  be 
tow ed  to  sea b y  th e  tu g  M a rk  Lane, as she had 
no means o f p ro pu ls io n  o f he r own. T he  tu g  
was w a it in g  to  take  he r in  to w . T he  dredger 
was in  abou t m id -channe l a t a p o in t m arked  
on th e  p lan . T he  M edlock  was on th e  s ta r
board  side o f th e  dredger, and th e  tu g  was 
w a it in g  on H a rr is o n ’s W h a r f u n t i l  th e  Medlock  
had swung head to  t id e .

T he  M edlock  was in  th e  course o f sw ing ing , 
ha v in g  cast o ff he r s te rn  ropes, and had swung 
ab ou t h a lf  w a y  a th w a rt th e  channel w h en  th e  
steam ship D agm ar was seen com ing up  r iv e r .  
T he  M edlock  con tinu ed  her sw ing and th e  
Dagm ar came in to  c o llis io n  w ith  he r w hen she 
was head ing abou t a th w a rt, and i t  is agreed 
on b o th  sides th a t  i t  was abou t a r ig h t  angle 
b low .

T he  Dagm ar, a s team ship o f  2471 tons  gross 
and 290 ft. long , was on her w ay up  fro m  
Gravesend to  H a y ’s W h a rf. T he  dredger was 
e x h ib it in g  her r id in g  lig h ts  and also th e  tr ia n g le  
o f lig h ts  be long ing  to  a dredger and also her 
w o rk in g  lig h ts . T he  barge had a su ffic ien t 
s te rn  l ig h t  and she said also, w h ic h  is a m a tte r 
in  d ispu te , th a t  she had  a fo rw a rd  w h ite  
l ig h t .  I f  i t  was th e re  i t  was o f  such a cha rac te r 
as to  be a proper r id in g  l ig h t ,  and i t  was in  
re la tio n  to  th e  a fte r l ig h t  a t a p rope r h e ig h t. 
She sa id  she had  i t  e x h ib ite d  and defendants 
say th a t  the re  was no fo rw a rd  l ig h t .  I f  th e y  
were b o th  e x h ib ite d  and b u rn in g  th e y  were 
proper lig h ts  and p ro p e rly  placed.

N ow , th e  p la in t if fs ’ case is th a t  before 
casting  o ff a ft,  those in  charge o f th e  hopper 
made sure th a t  n o th in g  was com ing  up  th e  
reach. T h e y  w a ite d  fo r  a s h o rt t im e  before 
casting  o ff fo r  a tu g  th a t  was passing, and 
when i t  had passed and the re  was n o th in g  in  
s ig h t th e y  cast o ff. T he  hopper was a lready 
fa r  swung w hen th e  Dagmar was seen com ing  
up, show ing her m asthead and red lig h ts  
abou t abreast o f th e  B la c k w a ll en trance to  
W est In d ia  D o ck  ; and th e ir  case is th a t  th e  
D agm ar came on open ing he r green l ig h t  as 
w e ll as th e  red  as i f  t r y in g  to  squeeze th ro u g h  
between th e  dredger and th e  M edlock, and 
th a t  th e  fo rw a rd  rope a ttached  to  th e  M edlock 
was le t  go and th a t  th e  dredger he rse lf hove 
on her chains to  t r y  to  p u ll he rse lf clear, b u t
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th a t n o th in g  else cou ld  have been done and 
th a t th e  co llis ion  fo llow ed . S h o rtly  before 
the  co llis ion  th ree  blasts were sounded fro m  
the Dagm ar.

N ow , except as to  th e  lig h ts  e x h ib ite d  b y  
the  M edlock  th is  s to ry  and th e  D a gm a r s s to ry  
are in  su b s ta n tia l agreem ent. T he  Dagm ar's  
s to ry  is th a t  she was com ing  up  a t a speed 

abou t seven kno ts  under a steady, easy 
helm . A f te r  ne a rly  com p le ting  th e  B la c k w a ll 
bend she saw, ab ou t h a lf  a m ile  d is ta n t, th e  
bghts o f th e  dredger. R ecognising th a t  th e y  
Were th e  lig h ts  o f a dredger, th e y  k e p t th e ir  
speed w ith  an easy s ta rboa rd  he lm , and a t 
about a q u a rte r o f a m ile  a fte r  th is  th e y  saw a 
single w h ite  l ig h t  on th e ir  p o r t  bow , w h ic h  
th e y  say was th e  a f t  l ig h t  o f th e  M edlock. I t  
Was take n  fo r  th e  s te rn  l ig h t  o f a vessel p ro 
ceeding up r iv e r .  T he  speed o f  th e  D agm ar 
J^as m a in ta in e d  u n t i l  a t abou t a le n g th  fro m  
the dredger th e y  became aware th a t  th e  l ig h t  
w h ich  th e y  had observed was on th e  a f t  end o f 
a vessel th e  loom  o f w h ic h  th e y  saw fo rw a rd , 
f 'bey w en t f u l l  speed astern b u t cou ld  n o t avo id  
the  co llis ion .

T he  m aster o f th e  defendants’ vessel spoke 
° t  a s ta rboa rd ing  a fte r  th e  w h ite  l ig h t  was 
+k6n’ an,f  at  a p re lim in a ry  in q u iry  i t  was sta ted  
th a t ju s t  before th e  c o llis io n  th e  he lm  was 
Put h a rd -a -p o rt. I t  does n o t v e ry  m uch 
m a tte r. The speed o f  th e  Dagm ar, as th e y  a ll 
®ay> was seven kno ts . I t  is a lm ost im possib le  
to  te s t th a t  in  an y  s a tis fa c to ry  m anner. I t  is 
qu ite  im possib le  to  reconcile th e  speeds as th e  
engineers va rious  orders were recorded in  th e  
s°rap i 0g an, i ag g iven  in  th e  evidence o f th e  
master and p i lo t .  I t  is  q u ite  im possib le  to  
reconcile those speeds w ith  th e  t im e  i t  is  said 
.be da gm a r to o k  to  tra v e l fro m  Gravesend to  

le p o in t o f  th e  co llis ion . Y o u  canno t do i t ;
th e  re s u lt is th a t  you  canno t d raw  any 

e lm ite  conclusion as to  th e  speed th a t  th e  
agmar was tra v e llin g  w hen she came in  s ig h t 

f  th e  dredger.
B u t ta ke  i t  as th e y  said, h a lf  speed, and I  

d l  assume th a t  she was h a lf  speed and no 
°re , th a t  w o u ld  m ean th a t  she entered th e  

,.tjaeb a t a speed over th e  g round o f som eth ing  
*ke e igh t and a h a lf  to  n ine  kno ts , fo r  th e  t id e  

t -as °ne and a h a lf  to  tw o  k n o ts . I f  she con- 
Uiued a t th a t  speed u n t i l  a v e ry  s h o rt t im e  
store th e  co llis ion , w h ic h  m ust be measured 

c u io rt b y  seconds, i t  fo llow s  th a t  she 
an n o t have reduced her speed fro m  seven 

th  ° ^S * °  a n y th in g  lik e  one o r tw o  kno ts , and 
a t she m us t have had  v e ry  considerable w ay 

° n her.
i s p o s itio n  th e n  is th is ,  th a t  th e  M edlock 

swung across th e  r iv e r  s t i l l  fa s t fo rw a rd  to  
h  e dredger, and a t th e  t im e  o f  th e  co llis ion  
(,as 8 ° t  a th w a rt th e  r iv e r . T he  D agm ar is 
r  .bu.us up a t a speed o f seven kno ts , w h ic h  in  
a a tlo n  to  an y  fix e d  ob je c t is  a ra te  o f e igh t 
o h r a to  n ine  kno ts . N ow , w h a t are th e  

•gations in  th a t  p o s it io n  ?
Co lrs t  ° f  a ll,  th e  m ost im p o r ta n t m a tte r  o f 
shQ r.°v ersy is as to  w h e the r th e  M edlock  was 

Wlng tw o  r id in g  lig h ts  o r o n ly  one. The

p i lo t  o f th e  D agm ar a d m itte d  th a t  i f  she was 
show ing tw o  lig h ts  he ough t to  have seen 
the m . I  th in k  th a t  the re  m ay have been some 
d if f ic u lty  a t f irs t  a t an y  ra te  in  separa ting th e  
fo rw a rd  r id in g  l ig h t  fro m  th e  m any lig h ts  on 
th e  dredger, and th a t  m ay  account fo r  some o f  
th e  people on th e  Dagm ar n o t be ing able to  
d is tin g u is h  th e  tw o  lig h ts . I f  th e y  were the re  
th e y  m ust have d is ting u ish ed  th e  tw o  lig h ts . 
I f  th e y  were the re  th e y  m ust have d is tingu ished 
th e m  i f  th e y  were re a lly  a tte n d in g  before th e y  
came in to  con tact, and I  have to  de term ine 
where th e  t r u th  is in  th is  m a tte r.

T a k in g  th e  evidence and ha v in g  seen th e  
witnesses fro m  th e  Medlock  w ith  th e  m aster 
o f th e  dredger and th e  m aster o f th e  M a rk  
Lane, I  am  unable to  say th a t  i t  is n o t tru e  
th a t  th e  Medlock  had a fo rw a rd  r id in g  l ig h t .  
I t  is  h ig h ly  u n lik e ly  th a t  people lik e  th is ,  
do ing  th is  w o rk  every day— and th e y  seem 
to  be ve ry  responsible k in d  o f people— should 
have neglected to  have th e  tw o  r id in g  lig h ts  
e x h ib ite d . I t  is q u ite  clear th a t  th e y  were 
under a d u ty  w hen m oored to  a dredger to  have 
r id in g  lig h ts  fo rw a rd  and a ft ,  and I  f in d  as a 
fa c t th a t  th e y  had the m , and th a t  th e y  were 
b u rn in g .

Then th e  n e x t question th a t  arises is w hethe r 
those were th e  p rope r lig h ts  fo r  the  Medlock  to  
be e x h ib it in g , and in  m y  v ie w  th e y  were. 
I t  has been argued th a t  th e  M edlock  was a t 
th e  t im e  a vessel under w ay. I  do n o t th in k  
the re  is a n y  a u th o r ity  w h ich  w o u ld  lead me to  
th e  conclusion th a t  a vessel w h ich  is s t i l l  fas t 
b y  a rope fo rw a rd  to  a dredger and con tro lled  
b y  th a t  rope is to  be regarded as a vessel 
under w a y  w ith in  th e  rules. B u t  i f  I  were to  
consider th a t  th is  vessel was under w ay, I  
should f in d  i t  q u ite  im possib le to  say th a t  she 
ough t to  have had her side lig h ts  exh ib ited .

The rules to  w h ich  I  have been re ferred are 
th e  Tham es Rules o f  1922. R u le  5 deals w ith  
side lig h ts  and stern  lig h ts , th a t  is to  say, the  
same lig h ts  as prescribed fo r  a steam vessel 
under w ay. W ith  th e  exception  o f the  b r ig h t 
w h ite  lig h ts , th a t  ru le  applies to  a sa iling  vessel 
under w a y  and to  any vessel n o t under steam 
be ing tow ed. N o w  th is  was ne ithe r “  a sa iling 
vessel under w a y  ”  no r a “  vessel n o t unde r 
steam be ing tow ed .”  There is an exception 
to  the  ru le  w h ich  deals w ith  ligh te rs , dredgers, 
and o th e r vessels w h ich  m ay inc lude  the 
M edlock. I  th in k  th e  w o rd  “ l ig h te r ”  m ay 
inc lude  her, b u t the  ru le  on ly  applies to  these 
vessels when th e y  are be ing tow ed. R u le  5 
seems to  have no ap p lica tio n  to  th e  Medlock, 
b u t ru le  6 o f  1922 applies to  ligh te rs  “  and 
every o th e r vessel specified in  sub-clause (a) 
o f b y - la w  5 (o f 1922) when under w a y  and n o t 
in  to w .”  N ow , a lig h te r  is defined in  the  
d e fin itio n  clause as “  an y  dum b barge o r o th e r 
lik e  c ra ft fo r  c a rry in g  goods . . .”  ; and the  
o n ly  reason w h y  i t  cou ld  be said th a t  the  
phrase ab ou t ligh te rs  does n o t inc lude th is  
hopper barge is th a t  i t  m ig h t be said th a t  i t  is  
n o t a c ra ft fo r  c a rry in g  goods. B u t  I  should 
accept th e  w o rd  “  goods ”  in  its  w idest possible 
sense, as in c lu d in g  spo il fro m  dredg ing. I f  i t
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is  n o t a lig h te r  the n  the re  is no p ro v is io n  fo r  
i t ,  and i t  m ust be governed b y  some such 
general ru le  as th a t.  N o  vessel a t a ll w h ich  
is  m ov ing  in  th e  r iv e r  m us t be w ith o u t any 
lig h t ,  and i t  is c e rta in ly  a vessel w ith in  the  
d e fin itio n  clause.

W h a t I  have said, the re fore , so fa r  comes to  
th is . F irs t ly ,  I  do n o t th in k  th is  vessel was 
under w ay. Secondly, i f  she was under w a y  I  
can f in d  no ru le  w h ich  requires he r to  ca rry  
side lig h ts . I  f in d  a t m ost a ru le  w h ich  
requ ired her to  have a w h ite  l ig h t  in  a 
la n te rn . I  canno t ca rry  th a t  fu r th e r . She 
c e rta in ly  had a w h ite  l ig h t  in  a la n te rn , w h ich  
was fixed  a ft.

M y  ow n idea is th a t  she is governed b y  a 
ru le . She was m oored, and b y -la w  14 (P o rt 
o f  Lond on  R iv e r  B y-law s 1914-26), I  th in k ,  
provides fo r  th e  lig h t  she is to  c a rry . I t  is 
in  tw o  pa rts . I t  deals, f irs t,  w ith  a vessel 
under 150ft. in  leng th , w ith  a special prov iso  
as to  ligh te rs . T h a t, I  conclude, means ligh te rs  
less th a n  150ft. in  le ng th . The second p a rt 
deals w ith  vessels over 150 ft. in  leng th . The 
circum stances in  w h ich  a vessel m us t be to  
m ake ru le  14 a p p ly  are th a t  she m us t be a t 
anchor o r m oored. In  th e  case o f a U -boa t, 
The Deutschland (1920, 3 Le . L .  L .  R ep. 96), I  
de a lt w ith  a m a tte r  s im ila r to  th is , and ex
pressed an in c lin a tio n  o f op in ion  w h ich  w ou ld  
lead me to  say th a t  th e  M edlock, be ing m oored 
to  a dredger w h ich  was a t anchor was herself 
a t  anchor. B u t  I  passed b y  th a t  troub lesom e 
p o in t on the  previous occasion, and I  can pass 
i t  b y  now, because I  am  c lea rly  o f op in ion  
th a t  the  dredger be ing the re  a t anchor o r fixed  
to  a buoy, and the  M edlock  be ing a ttached  to  
he r b y  a rope c o n tro llin g  th e  M edlock's  m ove
m ents, the  M edlock  was m oored. T h a t being 
so, I  th in k  she comes w ith in  th e  o b lig a tio n  to  
e x h ib it  tw o  r id in g  lig h ts  to  com p ly  w ith  the  
second p a r t  o f  ru le  14, and, fu r th e r, she 
d id  n o t come w ith in  an y  o f th e  exceptions 
w h ich  are dea lt w ith  in  the  prov is ions in  the  
ru le . I n  m y  v ie w  she was ca rry in g  th e  r ig h t  
ligh ts .

In  order th a t  I  m ay n o t be discourteous to  
M r. D ig b y ’s exce llent a rgum ent, I  sha ll add 
th a t,  in  m y  v iew , she was none the  less m oored 
because she had  cast o ff p a r t  o f her m oorings. 
H e r a f t  m oorings were gone. H e r fo rw a rd  
m oorings s t i l l  rem ained, and in  m y  v ie w  she 
was none th e  less m oored, because in  con
sequence o f loosening some o f her m oorings 
th e  t id e  had begun to  operate on her. A  
vessel a t anchor is none th e  less a t anchor 
because she is sw inging, and a vessel m oored to  
a n y th in g  is none the  less m oored because she is 
sw inging.

I t  is obvious th a t  i f  a vessel w h ich  is m oored 
o r a t anchor, instead o f rem a in ing  head to  
th e  tid e  o r s tra ig h t w ith  the  tid e , so acts th a t  
she begins to  sw ing w ith  th e  tid e , tho ugh  she 
continues to  be m oored, she comes under 
q u ite  a fresh d u ty . I t  is a d u ty  w h ich  applies 
to  an y  o rd in a ry  ship a t anchor sw ing ing to  
he r anchor. She canno t tre a t he rse lf as i f  
she was rem a in ing  r ig id . A  m oored vessel,
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as soon as she begins to  sw ing, comes unde r a 
d u ty  o f  special care to  vessels n a v ig a tin g  the  
r iv e r  up  and down, and  th e  question here I  
have to  consider, as fa r  as th e  M edlock  is con
cerned, is w h e the r she neglected an y  d u ty  
w h ich  she owed to  vessels n a v ig a tin g  th e  r iv e r. 
I  th in k  i t  m ay  w e ll be— the  E ld e r B re th re n  
th in k  i t  m ay  w e ll be— th a t  i t  w o u ld  be w iser 
i f  long vessels lik e  th is , instead o f sw ing ing 
w ith o u t an y  assistance, were to  m ake fa s t to  
a tu g  f irs t  and get th e  tu g  to  he lp  the m . I t  
is said to  be m ore troub lesom e ; perhaps i t  
m ay  be, I  do n o t kn o w  ; b u t  the re  w ou ld  
c e rta in ly  be m ore con tro l, and I  unders tand 
th a t  some in s tru c tio n  since th is  occurrence has 
been g iven to  th a t  effect.

B u t  to  say i t  w o u ld  be w iser in  th e  l ig h t  o f 
experience to  em p loy a tu g  on these occasions 
is a v e ry  d iffe re n t th in g  fro m  saying i t  is 
neg ligen t n o t to  em p loy a tu g . T he  evidence is 
th a t  i t  is q u ite  a com m on th in g  fo r  hoppers 
w a it in g  on these dredgers to  sw ing in  th is  
w a y— in  fa c t th e  evidence is th a t  i t  is  a lways 
done in  th is  w ay. W ith  th e  hopper head ing 
dow nstream  th e re  is some evidence th a t  a tu g  
makes fas t on th e  s ta rboa rd  side, b u t i f  th e  
hopper is head ing up stream  and has to  m ake 
a com ple te tu r n  dow n stream  i t  has been th e  
p ra c tice  to  cast o ff th e  a f t  m oorings and le t 
th e  t id e  c a rry  th e  hopper round . There  is no 
ru le  o f  la w  w h ic h  fo rb ids  a vessel to  sw ing  in  
a nav igab le  r iv e r ,  and th e  E ld e r B re th re n  are 
unable to  advise me o f an y  p ro v is io n  th a t  such 
a c ra ft as th is  shou ld  n o t do so. The  u tm o s t 
th e y  can say is th a t  in  th e  l ig h t  o f  experience 
i t  w o u ld  be b e tte r i f  i t  were n o t done in  fu tu re  ; 
b u t  I  am  q u ite  unab le to  say th a t  i t  was 
neg ligen t on th e  p a r t  o f th e  M edlock  to  sw ing 
in  th e  w ay th e y  d id , p ro v id ed  th e y  to o k  
p rope r precau tions to  see th e y  had t im e  in  
w h ic h  to  do i t .  I t  was c le a rly  th e ir  d u ty  in  
m y  v ie w  to  see th a t  n o th in g  was com ing  up 
w h ic h  th e y  were lik e ly  to  in te rfe re  w ith .  I  
accept th e ir  evidence th a t  before th e y  cast o ff 
th e y  looked o u t and n o th in g  was in  s ig h t. 
H a v in g  regard  to  th e  speed a t w h ic h  th e  
D agm ar was com ing up , I  t h in k  i t  h ig h ly  
probable , in  th e  a lm ost c e rta in  con d itions , th a t  
th e  D agm ar cou ld  n o t have been in  s ig h t, and, 
th a t  be ing so, those in  charge o f  th e  hopper, 
in  m y  v iew , were e n t it le d  to  assume : “  N o w  
is th e  t im e  w hen we can sw ing in  sa fe ty. W e 
sha ll get rou nd  before an ybo dy  w i l l  come 
up w ho w i l l  be affected b y  ou r sw ing ing , 
and we w i l l  do i t . ”  I n  m y  v ie w , th a t  is  a ll 
th e y  d id .

There fore , I  am  q u ite  unab le to  say th a t  
the re  was a n y th in g  w h ic h  th e y  d id  w h ic h  was 
neg ligent. T h e y  had n o t any power to  m ake 
w h is tle  o r sound s ignal, and th e y  had e xh ib ite d  
w h a t in  m y  v ie w  were th e  p rope r and prescribed 
lig h ts . As to  th e  suggestion o f side lig h ts , I  
can im ag ine  n o th in g  m ore dangerous o r m ore 
lik e ly  to  produce con fus ion th a n  th a t  a 
hopper sw ing ing  in  th is  w ay, s t i l l  fa s t to  a 
vessel alongside, should be show ing a n a v i
ga tio n  l ig h t  to  a sh ip  approach ing— n o th in g  
m ore m is lead ing  cou ld  be im ag ined . I  am

The Dagmar.
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unable to  f in d  th e  M edlock  has been g u ilty  o f 
negligence.
, As to  th e  Dagm ar, to  m y  m in d  th e  m a tte r  
ls q u ite  clear. T he  p i lo t  kne w  th a t  th e  dredger 
^ 'as the re . I t  was a m a tte r  o f  p u b lic  no tice  
by  th e  P o r t  o f L o n d o n  A u th o r ity ,  and as soon 
as he came w ith in  range o f i t  he saw i t .  T he  
fo r k in g  lig h ts  were a l l  e x h ib ite d  and b u rn in g . 
R e saw the m , and he o u g h t to  have kno w n  
th a t, n o t c e rta in ly  b u t  v e ry  lik e ly ,  th e  dredger 
® hght have a hopper alongside. H e  sa id  th a t  
he d id  n o t hear th e  buckets w o rk in g  to  show 
th a t  she was d redg ing  a t th e  m om ent, b u t i t  
u ius t have been in  h is  know ledge th a t  a hopper 
^h g h t be alongside : and  th e  Tham es R u le  19 
y )  req u ire d  h im  to  keep w e ll c lear o f th e  
dredger, and sect. 278 o f  th e  P o r t o f  Lo nd on  
(C onso lida tion ) A c t  1920, to  w h ic h  special 
a tte n tio n  had been d ra w n  in  th e  no tice  abou t 
w e dg ing , req u ire d  th a t  special care and cau tio n  
should be used b y  vessels in  passing vessels 
em ployed in  d redg ing .

The p i lo t  chose to  en te r th e  reach a t a speed 
'° at  least seven kno ts , and to  con tinue  th a t  
sPeed a lth o u g h  he saw th e  dredger the re . I n  
Iny  v ie w  he made no adequate a tte m p t to  keep 
'Well c lear o f th e  dredger. H e  says he was 
going to  pass a t 100 f t .  and he somehow go t 
R uth in 2 0 ft. o f  th e  dredger. S om eth ing no 

oub t m us t be a llow ed fo r  th e  e ffect o f  th e  t id e , 
d t w h e the r he was passing th e  dredger a t a 

sate d istance o r n o t, he was, a t an y  ra te , as 
he E ld e r B re th re n  advise me and  as I  c e rta in ly  
h 'h k , approach ing th e  dredger and passing 
a ther near, a t an y  ra te  on th e  s ta rboa rd  side 

th e  dredger, a t a v e ry  excessive speed. H e 
ever saw, no r d id  anyone on board  th e  D agm ar 
ee, th e  M edlock’s fo rw a rd  lig h t ,  o r  i f  anyone 

j a'T i t  nobody p a id  an y  a tte n tio n  to  i t ,  th e  
uok-out n o t even re p o rtin g  th a t  l ig h t .  P e r

il uj ’s’ as I  say, th e y  d id  n o t see th e  fo rw a rd  
gh t because th e y  saw so m an y. T he  p i lo t  
ays th a t  i t  was n o t th e re  and th a t  he w o u ld  
ave seen i t  i f  i t  had  been the re . I  f in d  th a t  

1 Was the re .

^ Ic re su lt o f  a l l  th is  is th a t  th e  p ilo t ,  w ho 
n ° t  reduce h is  speed w hen he f irs t  saw th e  

ledger so as to  pass he r w ith  care and  cau tion , 
ui ’ IIUed h is  speed u n t i l  he was so close 

u n o th in g  cou ld  be done b y  h im  to  avo id  
co llis ion . There fore, in  m y  op in ion , th e  

"gn ia r i s alone to  b lam e.

S o lic ito rs , W m . H u rd  and  S o n ; Thomas 
00Per and Co.

Nov. 20, 21, and  22, 1928 ; J a n . 18 ; M a rch  21 ; 
A p r i l  18, 19, and  22 ; and M a y  15, 1929.

(Before L o rd  M e r r i v a l e , P ., and E ld e r 
B re th re n .)

T h e  P a l e m b a n g . (a )

C o llis ion— R iver Thames— Vessel at anchor—  
S w ing ing— Whether tu rn in g  signa l required—  
P ort o f London R iver B y-La w s  1914-1926, 
by-laws 5 and  28 (e).

B y  the P o rt o f London R iver B y -Law s  1914- 
1926, by-law  5, “  the expression ‘ under way ’ 
when used in  re la tion  to a vessel means when 
she is  not at anchor, or moored, or made fa s t 
to the shore, or aground, and includes a vessel 
dropp ing  up  or down the r iv e r w ith  her anchor 
on the ground

I n  order to come to anchor, the p la in t if fs ' vessel, 
which was bound u p  r ive r on the flood tide, 
sounded the tu rn in g  signa l required by the 
P ort o f London R iver B y-Law s, by-law  28 (e) 
and commenced to sw ing under helm and engine 
action. When she had swung about two to 
three po in ts  the anchor was let go w ith  about 
th ir ty  fathom s, the nav iga ting  lights were 
extinguished, and r id in g  lights exhibited. The 
p la in t if fs ’ vessel continued to sw ing, but in  
the course o f sw ing ing her engines were worked 
ahead fo r  about a m inute  in  order to avoid  
another vessel.

H e ld , that the p la in t if fs ’ vessel was at anchor, 
and not under way, and was not therefore 
required to sound the tu rn in g  signa l prescribed 
by by-law  28 (e).

T he  E sk  (3 M a r .  L a w  Cos. (O. S .) 242 ; 20 L .  T . 
Rep. 587 ; L .  Rep. 2 A . &  E . 350) fo llowed.

D a m a g e  A c t i o n .

The p la in t if fs , owners o f th e  steam ship 
Pakeha, c la im ed damages fro m  th e  defendants, 
owners o f  th e  steam ship Palembang in  respect 
o f damage susta ined b y  th e  Pakeha  in  a co llis ion  
w h ic h  to o k  place in  Sea Reach, R iv e r  Tham es. 
T he  w eathe r a t th e  t im e  o f th e  co llis ion  was 
foggy. T he  Pakeha, bound  u p -r iv e r  on th e  
flood  tid e , in  o rder to  come to  anchor on account 
o f th e  fog , sounded th e  signa l prescribed b y  
th e  P o rt o f L o nd on  R iv e r  B y -L a w s , b y - la w  28 
(e), fo r  a vessel tu rn in g  in  th e  r iv e r  w ith  her 
head to  p o r t,  nam ely , fo u r  sho rt b lasts fo llow ed  
b y  tw o  sho rt b lasts, and began to  sw ing under 
ha rd -a -s ta rboa rd  he lm  and reversed engines. 
H a v in g  swung a b o u t tw o  to  th ree  po in ts , the  
p i lo t  o f  th e  Pakeha  ordered th e  anchor to  be 
le t  go, w i th  ab ou t t h i r t y  fa thom s, and  when 
i t  was rep o rted  th a t  th e  anchor was ho ld ing , 
he ordered th e  n a v ig a tin g  lig h ts  to  be sw itched 
o ff and r id in g  lig h ts  to  be sw itched on. N o  
fu r th e r  signa l was sounded b y  th e  Pakeha, 
save th a t  th e  b e ll was ru n g  fo r  fog  in  accordance 
w ith  th e  regu la tions. W h ils t  sw ing ing th e  
engines o f th e  Pakeha  were w o rked  fo r  a sho rt 
t im e  ahead in  o rder to  avo id  a co llis ion  w ith  a 
steam er a t anchor. W hen th e  Pakeha  had

(a) Reported by GEOFFREY HUTCHINSON, Esq., Barrister-
at-Law.
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Adm.] The Palembang. [Adm.

swung ne a rly  head to  t id e  she was ru n  in to  b y  
th e  defendants’ steam ship Palembang.

Langton, K .C . and A lfre d  B u c k n ill fo r  the  
p la in t if fs .— The Pakeha  was a t anchor and was 
n o t unde r w a y  : (The E sk, 3 M a r. L a w  Cas. 
(O. S.) 242 ; 26, L .  T . R ep. 587 ; L .  R ep. 2  A . &  
E . 350) ; The Romance, 9 Asp. M ar. L a w  Cas. 
149 ; 83 L .  T . R ep. 488 ; (1901) P . 17 ; The 
D agm ar, 141 L .  T . R ep. 271).

Stephens, K .C . and Carpm ael fo r  th e  defen
dants .— The Pakeha  was “  under w a y  ”  w ith in  
th e  m eaning o f th e  by-law s, and she ough t, 
the re fo re , to  have sounded th e  tu rn in g  signal 
prescribed b y  b y -la w  28 (e). Re liance was 
placed upon  The Wega (7 Asp. M a r. L a w  Cas. 
597 ; 72 L .  T . R ep . 332 ; (1895) P . 156) and 
The N ado r (11 Asp. M ar. L a w  Cas. 283 ; 100 
L .  T .  R ep . 1007 ; (1909) P . 300).

B u c k n ill rep lied . Cwr. adv. vu lt.

M a y  15,1929.— L o rd  M e r r i v a i /e , P .— T he co l
lis io n  in  question to o k  place on the  26 th  M ay 
1928 a t a few  m inu tes  before th ree in  th e  m o rn 
in g  in  dense fog in  Sea Reach o f  th e  Tham es a t 
a p o in t ab ou t tw e lve  cables above th e  Chapm an 
L ig h t.  The p la in t if fs ’ vessel, th e  Pakeha, a 
steel tw in  screw steam ship o f 7889 tons gross 
reg is ter, 477 ft. long , w ith  quadrup le  rec ip roca t
in g  engines o f 850 horse power, and m anned 
b y  a crew o f e igh ty -th re e  hands, had  come to  
an anchor in  th e  fog  in  course o f her voyage 
w ith  general cargo fro m  W e llin g to n , New  
Zealand, to  Lo nd on . T he  defendants’ steam 
sh ip , the  Palembang, a vessel o f D u tc h  reg is ter 
o f  7051 tons gross, 445 ft. long , w ith  tr ip le  
expansion engines o f  500 horse pow er nom ina l, 
came in to  Sea Reach in  course o f her voyage, 
p a r t  laden, fro m  D u n k irk  to  London . E ach 
vessel had  an experienced Tham es p i lo t  on the  
b ridge  a t a l l m a te ria l tim es, and b o th  were 
adequa te ly  m anned and equipped.

One b road  a llega tion  on th e  p a r t  o f the  
Pakeha  was th a t  in  steam ing to  th e  p o in t in  
question  on her course, and in  com ing to  a 
d o w n -riv e r heading, she had been in v o lv e d  in  
dense fog fo r  m ore th a n  a q u a rte r o f an hour 
before th e  co llis ion . On th e  o ther hand , the  
defendants alleged th a t  a t th e  t im e  w hen th e y  
had  been proceeding up  r iv e r  w ith  bare steer
age w ay, b u t  n o t p reven ted  fro m  safe nav iga 
t io n , th e y  fou nd  th e  Palembang “  suddenly 
in v o lv e d  in  a dense b a nk  o f fog ,”  ju s t before 
th e  co llis ion . E ach  vessel b lam ed th e  o ther 
in  respect o f ac tio n  ta ke n  on board  w hen b o th  
were in  th e  fog . T h e y  were agreed, however, 
th a t  a serious casua lty  to o k  place p resen tly  
a fte r  th e  vessels respective ly  became aware o f 
th e ir  m u tu a l p ro x im ity ,  th e  stem  o f th e  Pakeha 
and th e  s ta rboa rd  bow  o f th e  Palembang 
com ing in to  co llis ion  w ith  heavy  re su lta n t 
damage to  th e  Palembang and some damage 
to  the  Pakeha.

The p la in t if fs ’ m a in  case was th a t  the  
Pakeha, be ing a t anchor, was ru n  in to  b y  the  
Palembang, ne g lige n tly  b ro u g h t in to  and  n a v i
ga ted in  fog  a t  excessive speed. T he  p la in t if fs

also alleged im p rope r s ta rboard ing  o f th e  
Palembang to  cross ahead o f th e  Pakeha, and 
th a t  w hen th e  Palembang was close to  th e  
Pakeha she dropped her s ta rboard  anchor, 
b r in g in g  her head to  p o r t  so th a t  the  Palembang 
fou led  th e  anchor cha in  o f  th e  Pakeha  and 
broke her a d r if t .

The defendants, w h ile  trave rs ing  the  Pakeha's 
a llega tion  as to  th e  n a v ig a tio n  o f th e  Palembang, 
denied th a t  th e  Pakeha was a t anchor, and 
fu r th e r  said th a t  i f  a t anchor she was n o t 
show ing tw o  r id in g  lig h ts , ha v in g  none a ft. 
T h e y  contended also th a t  d u rin g  th e  fifteen  
m inu tes  before th e  co llis ion , th e  Pakeha  had 
been a vessel unde r w a y  ab ou t to  tu rn  o r in  
course o f tu rn in g  round , bound b y  b y -la w  
28 (e) o f th e  by-law s 1914-26 to  sound fo u r 
b lasts and tw o  a t in te rva ls  o f n o t m ore th a n  
tw o  m inutes, and th a t  she had fa ile d  to  com p ly  
w ith  the  b y -la w . B eyond th is  i t  was com 
p la ined  th a t  w hen th e  vessels were in  im m in e n t 
danger o f co llis ion  th e  Pakeha  had n o t take n  
ac tio n  to  get o u t o f the  w a y  b y  s lack ing her 
cable and using her engines to  go astern. I t  
was said indeed th a t,  on th e  c o n tra ry , she had 
come ahead tow a rds  the  Palembang and so in to  
co llis ion  w ith  her.

The de fendan t’ s charge th a t  the  Pakeha  d id  
n o t d isp la y  tw o  anchor lig h ts  I  m ay deal w ith  
a t once, b y  saying th a t  I  f in d  b o th  th e  lig h ts  
to  have been d u ly  l i t  and to  have been b u rn in g  
a t a ll m a te ria l tim es.

T he  m a in  con tro ve rsy  on th e  facts was th a t  
ra ised b y  th e  defendants’ a llega tion  th a t  th e ir  
vessel in  course o f her voyage up  r iv e r  in  Sea 
Reach was enveloped sudden ly b y  th e  dense 
b a nk  o f fog  in  w h ich  th e  co llis ion  occurred. 
A sserting  th is  to  be so, M r. Stephens sub
m it te d  th a t  those on boa rd  the  Palembang had 
no w a rn in g  o f th e  state o f th in g s  in to  w h ich  
th e  vessel was proceeding, th a t  th e y  nav iga ted  
th e ir  sh ip  w ith  due care when th e y  found  
themselves in  d ifficu ltie s  as to  v is ib il ity ,  and 
th a t,  the re fore , th e y  cou ld  n o t be found  g u ilty  
o f negligence so as to  g ive  th e  p la in t if fs  cause 
fo r  ac tion  fo r  damage due to  the  co llis ion .

The case was said to  be on a ll fou rs w ith  
th a t  o f The N ado r (11 Asp. M ar. L a w  Cas. 283 ; 
10  L .  T . R ep. 1007 ; (1909) P . 300) where 
— to  c ite  fro m  the  ju d g m e n t— “  th a t  no sort 
o f w a rn in g  th a t  the  N ador was approaching 
a fog  o f th e  de ns ity  w h ich  in  fa c t appears to  
have been th e  case.”  Those in  charge “  entered 
th e  fog  sudden ly and w hen th e y  realised th a t  
th e  o n ly  th in g  to  be done was to  b r in g  the  ship 
to  an anchor . . . to o k  th e  p rope r steps to
do so.”  Some discussion arose a t th e  hearing 
here upon th e  fa c t th a t  th e  defendants in  the  
case o f  th e  N ado r fo rm u la te d  in  th e ir  defence a 
plea o f in e v ita b le  accident. T h is , however, is  a 
m a tte r  o f fo rm  o n ly . The defendants the re  as 
here b ro u g h t before th e  c o u rt th e  facts on w h ich  
th e y  re lied  to  show th a t  in  n a v ig a tin g  in  a 
fog, and com ing in to  co llis ion , th e y  were n o t 
g u ilty  o f negligence. Negligence, o r its  absence, 
is th e  m a tte r  m a te ria l fo r  de te rm in a tion . The 
fac ts  o f th e  case as to  fog  are, the re fore , o f 
v ita l im portance .
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T h e  P a i e m b a n g . [A d m .A d m .]

There is cogent evidence on th e  p a r t  o f th e  
P la in tiffs  th a t  fo r, a t  an y  ra te , h a lf  an  h o u r 
before th e  co llis ion  the re  was fro m  ju s t  above 
the Chapm an L ig h t  to  th e  place o f th e  co llis ion  
in te rm it te n t fog  w h ich  made i t  im p ru d e n t to  
advance up  r iv e r  a t an y  sub s tan tia l speed. 
Iw o  vessels, the  Woodcote and th e  Bazalgette, 
"were b ro u g h t to  anchor because o f fog  a q u a rte r 
° f  a m ile  dow n r iv e r  fro m  the  place o f co llis ion , 
a good p a r t  o f th ree  quarters  o f an h o u r before 
ine Pakeha le t  go her anchor.

Each o f those was fro m  th a t  t im e  sounding 
ner b e ll fo r  fog, and b o th  th e  Pakeha  and the  
Paiembang steamed past them . “  Som etim es,”  
said the  m aster o f the  Woodcote, “  you  cou ld  
see ships, sometimes you  cou ldn ’ t . ”  U p  r iv e r  
° f  the  Woodcote and th e  Bazalgette were num er
ous o th e r vessels sound ing d u rin g  th is  pe riod  
ln  lik e  m anner. The defendants’ p i lo t  said 

'ere were no less th a n  35 ships so sounding 
JJf fhe  upper p a r t  o f th e  reach d u rin g  the  n ig h t, 
" lo s t, i f  n o t a ll, o f  those vessels had  come to  
anchor before e ith e r th e  Pakeha  o r th e  Palem - 

passed up . On th e  o th e r hand , th e  
Pakeha w e n t ahead w ith  precau tions t i l l  abou t 
nalf-p ast  tw o , and w ith  her engines a t dead 
f lo w  fro m  2.33 u n t i l  2.45, a lth ou gh  fog signals, 
'ne lud ing  bells, had  been heard h igher in  the  
reach. The steam tu g  Betty  passed th e  Chapm an 
a t nea rly  th e  same t im e  as th e  Pakeha  and 
anchored a q u a rte r o f a m ile  o r m ore be low  her, 
?nd the  Betty 's  m aster says th a t  h a lf  a m in u te  

efore the  Paiembang  passed th e  Betty  the  
fe a th e r  was m ore clear dow n r iv e r, and th a t  
here th e n  came on a sudden b a nk  o f fog. 

^  good deal o f o th e r evidence in c id e n ta lly  
upports  th e  v ie w  th a t  th e  de ns ity  o f  th e  fog 
as in te rm it te n t.  I t  w o u ld  be q u ite  in co rrec t 

hough to  say th a t  i t  was a sudden fog in  w h ich  
he Paiembang fou nd  herse lf enveloped. The 
®al question  is w h e the r w ith  fog  signals o f 
essels a t anchor in  fog ahead, haze deepening 

d fog present in  dense banks fro m  t im e  to  
rue low er down, th e  Paiembang ough t to  have 

Proceeded as she d id . T he  ships’ be lls w h ich  
p < r t  be ing sounded cou ld  be heard, th e  E ld e r 
n y f  ,en in fo rm  me, a t th ree -quarte rs  o f a 

he distance. Several be lls were be ing sounded 
^ b e lo w  th e  place o f co llis ion . 

h r - 0se in  charge o f th e  Paiembang d id  n o t 
urg her to  anchor w hen th e  p e r il ahead was 

^a ru fe s t, b u t  k e p t her unde r w a y  a t sub- 
an tia l speed. D u r in g  th e  te n  m inu tes n e x t 

cah?16 c° i i i si ° n  she covered one m ile  tw o  
th  leS’ a sPeed representing 5.2 m iles th ro u g h  
SlT Water on a f lood f id e  o f abou t tw o  kno ts , 
st) ('. , r aS’ d u rin g  th is  pe riod  nav iga ted  a t such 
a t tk  ^ a t  she cou ld  n o t avo id  o th e r vessels 
In  tn  d istance a t w h ich  th e y  cou ld  be seen. 
1° bla6Se resPects Hre Paiembang m us t be he ld

P a b h  I lla ' n con trove rsy  w ith  regard  to  the  
the p  a d ePends upon  w hethe r she ough t under 
sou rT ̂  L o nd on  b y -la w  28 (e) to  have been 
atl udrng a tu rn in g  signal o f fo u r sho rt b lasts 
m in t  °  af  in te rva ls  o f n o t less th a n  five  

Utes d u rin g  some te n  o r tw e lve  m inutes 
re the  co llis ion , w hethe r she d id  so sound.

and i f  she d id  n o t w he the r her fa ilu re  in  th is  
regard  c o n trib u te d  to  th e  co llis ion .

B y - la w  28 (e), so fa r  as is m a te ria l, and 
re leva n t, says th a t  “  a steam vessel under w ay 
abou t to  tu rn  and w h ils t tu rn in g  ro u n d  sha ll 
sound a t in te rva ls  o f n o t m ore th a n  tw o  m inutes 
fo u r sho rt b lasts in  ra p id  succession fo llow ed  i f  
tu rn in g  w ith  her head to  . . . p o r t  b y  tw o  
sho rt b lasts.”

B y - la w  5 provides de fin itions  o f th e  language 
used in  th e  by-law s genera lly . I t ,  d irects, 
in te r a lia , th a t  “  I n  these by-law s . . .
unless the re  be som eth ing in  th e  sub ject o r 
c o n te x t repugnan t to  such cons truc tion  . . .
th e  expression ‘ unde r w a y  ’ w hen used in  
re la tio n  to  a vessel means when she is n o t a t 
anchor o r m oored o r made fas t to  th e  shore 
o r aground and includes a vessel d ropp ing  
up  o r dow n th e  r iv e r  w ith  her anchor on the  
g round .”  On be ha lf o f  th e  defendants i t  
was argued th a t  th e  Pakeha  ough t to  be he ld 
to  have been “  under w a y  ”  and “  n o t a t 
anchor,”  w ith in  th e  m eaning o f th e  by-law s.

O n th is  p a r t  o f th e  case several a u tho ritie s  
were c ited , and, in  p a rtic u la r, The Esk  (3 
M ar. L a w  Cas. (O. S.) 242 ;• 20 L .  T . R ep. 587 ; 
L .  R ep. 2 A . &  E . 350), The Wega (7 Asp. M ar. 
L a w  Cas. 597 ; 72 L .  T . R ep. 332 ; (1895)
P . 156), and The Romance (9 Asp. M ar. L a w  
Cas. 149 ; 83 L .  T . R ep. 488 ; (1901) P . 17). 
The decisions in  these cases do n o t deal w ith  
th e  constructions o f th e  language used in  the  
present by-law s. A l l  th ree , however, show 
w h a t is a vessel a t anchor, in  th e  general 
acceptance o f th a t  te rm  am ong seamen.

In  The E sk (sup.) S ir R o b e rt P h illim o re  had 
to  de term ine w hether, under the  A d m ira lty  
R egu la tions 1858, th e  schooner Esk, w h ich  
had been a t anchor between th e  S unk and 
the  G unfleet Sands was s t i l l  a t anchor w hen th e  
b r ig  G itana  was ab ou t to  pass her a t  n ig h t in  
hazy w eather. H e r w h ite  lig h t,  as a vessel 
a t anchor, had been seen fro m  th e  G itana  
a t  a q u a rte r o f a m ile  o ff, and was s t i l l  in  v ie w  
a t th e  t im e  o f co llis ion . The m aster o f th e  
Esk  had before th e  G itana  s ighted her called 
up  a ll hands to  get up  anchor, and th e y  had 
heaved in  cha in to  th e  e x te n t o f ab ou t tw o - 
th ird s  o f th e  le n g th  le t  go w ith  th e  anchor. 
There was co n flic tin g  evidence, fo r  the  G itana, 
i t  was said th a t  th e  Esk  was in  m o tio n  and 
fo rg ing  ahead, and had m oved a sh ip ’s le ng th  
a fte r  she came in  v ie w  o f th e  G itana  ; fo r  the  
Esk, th a t  th e  anchor was on th e  ground and 
h o ld ing  a t th e  t im e  o f th e  co llis ion , and th a t  
th e  co llis ion  caused he r to  d r ive  and th e  anchor 
to  come home. The learned judge  found  th a t  
the  Esk  was n o t in  fa c t ho lden b y  her anchor. 
“  The tru e  c r ite r io n ,”  he said as to  th e  ap p lica 
t io n  o f th e  regu la tion , “  th a t  is, as to  th e  d isp lay  
o f n a v ig a tio n  lig h ts , m ust be w hethe r th e  vessel 
be a c tu a lly  ho lden b y  and under th e  co n tro l 
o f  her anchor o r n o t. The m om ent she ceases 
to  be so, she is in  th e  category o f a vessel 
‘ under w a y ,’ and m ust c a rry  the  appo in ted  
coloured lig h ts .”  The Wega (sup.), a case 
t r ie d  before G ainsford B ruce, J ., in  1895, 
in v o lv e d  considera tion  o f th e  Tham es B y -L a w s
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th e n  in  force. U nde r those by-law s : “  W here 
a steam vessel is  tu rn in g  o r fo r  an y  reason 
is n o t under com m and and canno t ge t o u t o f 
th e  w a y  o f an approach ing vessel,”  she is 
requ ired  to  s ig n ify  the  same b y  fo u r o r m ore 
b lasts o f th e  steam  w h is tle  in  ra p id  succession.

U n de r a r t .  7 w h ite  lig h ts  fore and  a f t  are 
prescribed fo r  a “  vessel . . . ly in g  in  the
r iv e r  a t her ow n anchor o r a t m oo ring  buoys, 
where she w i l l  sw ing.”  The steam ship Galatea 
came to  anchor in  B a rk in g  Reach in  dense fog, 
to o k  in  her side lig h ts , and p u t u p  a r id in g  
lig h t ,  and sounded th ree  sho rt blasts, b u t  d id  
n o t sound th e  signals requ ired  b y  a rt.  18. 
O n the  p a r t  o f an approaching ship, the  
steam ship Wega, w h ich  came in to  co llis ion  
w ith  the  Galatea, i t  was alleged th a t  the  
red side lig h t  rem ained exposed fo r  tw o  
o r th ree m inu tes  a fte r she had  b ro u g h t to  
anchor, and, fu r th e r, th a t  she fa ile d  to  sound 
w h is tle  signals so th a t  th e  Wega was m isled 
in to  supposing her to  be an on-com ing ship, 
co llided  w ith  her as she swung a th w a rt the  
tid e . R egard ing side lig h ts , th e  learned judge 
fou nd  her in  fa u lt  as alleged, and said : “ The 
side lig h ts  ou gh t to  have been take n  in  in 
s ta n tly  she was he ld  b y  her anchor.”  S ir 
R o b e rt P h illim o re ’ s s ta tem ent in  The E sk (sup.) 
th a t  th e  tru e  c r ite r io n  o f a vessel be ing a t 
anchor is “  w hethe r the  vessel is a c tu a lly  
ho lden and under th e  co n tro l o f her anchor 
o r n o t,”  was considered and adopted b y  
L o rd  G ore ll— th e n  G ore ll Barnes, J .— in  1901 
in  th e  case o f The Romance (sup.)

B efore me counsel fo r  th e  defendants re lied  
also on th e  ju d g m e n t o f G ainsford B ruce , J . 
in  th e  case o f The Wega, fo r  a passage re la tin g  
to  w h is tle  signals in  w h ich  the  learned judge 
he ld  th a t  th e  Galatea ou gh t under th e  b y 
law s th e n  in  force, to  have sounded a fte r  she 
had le t go her anchor.

As to  th e  Galatea's fa ilu re  in  respect o f 
sound signals, th e  learned judge  said, “  I  
th in k  th a t  a vessel th ro w in g  herse lf a th w a rt 
th e  r iv e r  and stopp ing  her w a y  to  come 
to  anchor is ‘ n o t under com m and ’ w ith in  
th e  m eaning o f th e  ru le , and th a t  i t  was 
in cu m b e n t upon th e  Galatea to  have sounded 
fo u r  o r m ore blasts in  ra p id  succession . . .
and  I  canno t d o u b t . . . th a t  i f  the
Galatea had sounded fo u r sho rt b lasts or 
m ore so long  as th e  danger lasted th a t  
a w a rn in g  w o u ld  have been g iven w h ich  
p ro b a b ly  w o u ld  have enabled th e  Wega to  
avo id  th e  co llis ion . I t  is contended th a t  as 
th e  Galatea was a t anchor before th e  co llis ion  
th e  circum stances w h ich  made i t  in cum b en t 
upon  he r to  sound th e  danger signal had passed. 
B u t  th e  danger canno t be said to  have passed 
u n t i l  th e  Galatea had  swung to  her anchor . . . 
so long  as she was sw ing ing across th e  tid e , so 
long , as i t  seems to  me, d id  th e  danger occa
sioned b y  he r tu rn in g  con tinue .”  T o  a p p ly  
th is  decisive passage la s t quoted to  th e  con
tro v e rs y  in  th e  present case w o u ld  be to  assume 
th e  o b lig a tio n  o f th e  Pakeha  in  th is  case to  have 
been governed b y  a reg u la tion  la y in g  down 
th a t  u n t i l  a vessel he ld  b y  her anchor has
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swung to  her anchor so as ( i f  t id e  is ru n n in g ) to  
rid e  w ith  he r head to  th e  t id e  she w i l l  sound 
th e  signal o f fo u r and one o r fo u r and tw o  
sh o rt b lasts d irec ted  b y  b y -la w  28 (e). I t  w i l l  
be necessary to  consider w hethe r b y -la w  28 (e) 
has th is  effect.

So fa r  as th e  ju d g m e n t in  The Wega (sup.) 
deals w ith  th e  ob liga tions in  1895 o f vessels 
w h ich  in  course o f be ing anchored became 
o u t o f com m and I  m a y  deal v e ry  concise ly 
w ith  the  case m ade against th e  Pakeha. A r t .  27 
o f th e  by-law s in  force in  1895 im posed on a ll 
vessels “  tu rn in g  ro u n d  o r fo r  an y  reason n o t 
under com m and n o t able to  get o u t o f th e  w ay 
o f an approach ing vessel,”  a d u ty  in  com m on 
to  sound ce rta in  signals. B y - la w  28 (e) now  in  
force deals d is tr ib u tiv e ly  w ith  a vessel “  under 
w a y  ab ou t to  tu rn  and w h ils t tu rn in g  
ro u n d ,”  and a vessel “  unde r w a y  n o t under 
com m and o r w h ich  is unab le to  m anœ uvre 
as req u ire d  b y  these by -law s .”  The learned 
judge  fo u n d  th a t  in  The Wega, th e  Galatea, 
th o u g h  “  a t anchor ”  was “  n o t under com 
m an d .”  I  was n o t in v ite d  in  th e  present case 
to  f in d  th a t  the  Pakeha  was n o t unde r com 
m and, no r, indeed, to  h o ld  th a t  she made any 
d e fa u lt unde r b y -la w  28 ( / ) ,  and on th e  advice 
g iven  me b y  th e  E ld e r B re th re n  I  have no 
d o u b t th a t,  a t  a ll m a te ria l tim es, th e  Pakeha 
was unde r com m and, and able to  m anœ uvre 
so fa r  as a vessel m ay do w h ich  is he ld  b y  her 
anchor.

T o  re tu rn  to  b y -la w  28 (e), w h a t is to  be 
de term ined f ir s t ly  is w h e the r th e  Pakeha, when 
she was abou t to  tu rn , and w h ils t tu rn in g  
round , and n o t “  a t  anchor,”  o m itte d  to  sound 
signals o b lig a to ry  upon her under b y -la w  28 
(e) ? I t  is fu r th e r  to  be de term ined w hethe r, 
i f  th e  Pakeha  had  so sounded, th e  Palembang, 
w arned b y  such signals, w o u ld  c e rta in ly  o r in  
reasonable p ro b a b ility  have avo ided co llis ion .

The  m a te ria l pe riod  o f t im e  is th a t  fro m
2.45 to  2.55. A t  2.45 th e  p i lo t  o f th e  Pakeha, 
ha v in g  proceeded w ith  his engines stopped 
fo r  some m inutes, ordered th e  sh ip ’s he lm  
ha rd -a -s ta rboa rd . H e  the n  p u t  th e  engines 
fu l l  speed astern, and when th e  vessel had 
swung tw o  o r th ree  po in ts  he ordered th e  anchor 
to  be le t go, and p resen tly  d irec ted  th a t  the  
n a v ig a tio n  lig h ts  should be sw itched o ff and 
the  anchor lig h ts  sw itched on and th e  sh ip ’s 
b e ll rung , w h ich  was done. A t  th e  t im e  i t  
was done th e  anchor was on the  ground. 
T h ir ty  fa thom s o f cha in  was p a id  ou t, the  
anchor he ld , and was repo rted  to  be ho ld ing . 
T he  r id in g  lig h ts  were sw itched on a t abou t 
th e  tim e  th e  anchor he ld . Im m e d ia te ly  before 
p u tt in g  th e  he lm  ha rd -a -s ta rboa rd  th e  Pakeha 
sounded the  tu rn in g  signal o f fo u r sho rt blasts 
and tw o . I  do n o t f in d  th a t  she sounded i t  
subsequently. The anchor was rep o rted  to  be 
h o ld ing  w ith in  tw o  m inutes, and m y  im pression, 
fro m  th e  p i lo t ’s evidence, is th a t  he d id  no t 
consider i t  in cum b en t on h im , under the  
regu la tions, to  sound an y  m ore tu rn in g  signals. 
H e  to o k  the  v iew , as I  th in k ,  th a t  fro m  the 
t im e  th e  vessel was he ld  b y  her anchor, h is 
p rope r course was to  be show ing anchor ligh ts

The Palembang.
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[nstead o f n a v ig a tio n  lig h ts , and in s te ad  o f b lo w - 
m S lo n g  b lasts fo r  fog  to  sound th e  sh ip ’s b e ll. 

W hen th e  Pakeha  was sw ing ing  to w a rd  a 
lr ect d o w n -riv e r head ing— head to  tid e —  

engine a c tio n  h a lf ahead, and ahead fo r a 
« u n u te -a n d -a -h a lf, was ta ke n  to  a vo id  a sm a ll 

essel on h e r s ta rb o a rd  q u a rte r, and  th e  vessel 
emg cleared th e  engines were stopped , p u t fu ll 
stern fo r  ab ou t a m in u te , and aga in  stopped, 
hey rem a ined stopped u n til— th e  Pakeha, 
av ing  b y  th is  tim e  a head ing o f a b o u t east- 
°u th -e a s t, one p o in t sou thw a rd  o f a d ire c t 
o w n -rive r course— th e  m asthead lig h ts  o f th e  
olembang w ere m ade o u t above th e  ba n k  o f 
g> th e  Palembang approach ing  th e  Pakeha 

ne on h e r p o rt bow , he r m asthead lig h ts  
^P e tiing  as th o u g h  she w ere unde r a s ta rbo a rd

. g o r in g  several m inu tes— p ro b a b ly  seven o r 
ig h t-—before th e  Pakeha's sw ing a t her anchor 
as in te rru p te d  b y  her engine ac tio n  la s t 

i  ®n t i°ned , and d u rin g  a m in u te  a fte r th a t  
te rru p tio n  had passed, no tu rn in g  signals 

, U. as are prescribed in  b y -la w  28 (e) were 
eing sounded b y  th e  Pakeha. W as she requ ired  

i / t ^  b y - la w  to  g ive  th e m ?  W as she, th a t  
to  say, a vessel under w a y  and tu rn in g , and 

n° t  a t anchor ?
p , I  am  to  a p p ly  th e  c r ite r io n  S ir R o b e rt 
/ ' 'O 'o r e  supp lied  in  h is ju d g m e n t in  the  Esk  

&•)> I  m ust, on m y  v ie w  o f th e  evidence here, 
and the  Pakeha  was a c tu a lly  ho lden b y  
apC: under th e  co n tro l o f her anchor d u rin g  
a * .tim e in  question. T h a t was her po s itio n  
; ,?r o ing  to  the  m eaning w h ich  long  ago was 
To 1ClaUy set u Pon th e  words I  have to  ap p ly , 
th  SCe w he ther th is  m eaning is app licab le  to  
j  e w ords “  a t anchor ”  under b y -la w  28 (e), 
asgex?m ine th e  p a rtic u la r b y - la w  w ith  the  
f0 r° ciated  regu la tions o f the  by-law s genera lly  
o f o t^ er instances the re  m ay  be o f th e  use 

ae same w ords, in  o rder to  ascerta in  w hethe r 
191^ *S g roun<3 fo r  saying th a t  in  th e  by-law s 
¡n th e  te rm  “  a t anchor ”  has a m ean
ly  ° V ier th a n  its  com m on m eaning. B y -la w  
v ’ , ' <;h  specified th e  lig h ts  to  be shown b y  
\vitt,elS 11 a t anch o r,”  and b y -la w  15, dealing 
ap vessels “  a t anchor ”  be low  B ow  Creek, 
tha  6ar me certa in ly  n o t to  suggest an y  o ther 
by.J1 ^ i s  com m on m eaning. M oreover, under 
oftenW a breach o f an y  reg u la tion  is an 
o f a CC surnmar i ly  punishab le . I  am  n o t aware 
°an h  ° n  w h ich  a b y -la w  so enforceable
than ^ constru e d  less s tr ic t ly  in  a damage case 
sUbi 1*’ w °u ld  be i f  some breach were the  

(in  t i  ° f  Proceedings to  enforce a pena lty .
'  Ie w hole I  f in d  m yse lf bound to  ho ld  th a t  

the meanin g  o f th e  d e fin itio n  in  b y -la w  5
an,j alieha was a t anchor a t the  t im e  in  question 
re(, acco rd ing ly  was n o t under b y -la w  28 (e) 
tu rn il*  ' d u rin g  th is  t im e  to  be sound ing a 

I  m 8 signal.
apart*lâ  add th a t  as a m a tte r o f  n a v ig a tio n —  
horn t n ° m - ^ ie by-law s— I  am  advised th a t  
her cam t *me th e  Pakeha's anchor he ld  and 
have h 6 was ta u t ,  she cou ld n o t be said to  
sidera t-Ctn u n der w ay, tho ugh  d iffe re n t con- 

ions w o u ld  arise if ,  fro m  a n y  cause, she 
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steamed u p  to  her anchor so th a t  th e  cable 
ceased to  ho ld  her head. T h is  I  am  satisfied 
th e  Pakeha  d id  n o t do. The E ld e r B re th re n  
in fo rm  me fu r th e r  th a t  in  th e  case o f a vessel 
w h ich  has le t  go he r anchor and is he ld  b y  i t ,  
and th e re a fte r is us ing her engines to  assist 
her in  g e ttin g  th e  head ing a t w h ich  she is to  
lie , i t  has n o t, in  recent years, been a com m on 
practice  in  th e  n a v ig a tio n  o f  th e  Tham es to  
sound a tu rn in g  signa l d u rin g  such m ovem ent, 
p ro v id e d  th e  anchor ho lds and th e  cable is 
ta u t.

I  proceed to  deal w i th  the  c la im  on th e  p a rt 
o f th e  Palembang th a t  i f  w arned b y  sound 
signals fro m  th e  Pakeha  unde r b y -la w  28 (e) 
she w o u ld  have avo ided co llis ion . I  a ttended 
ca re fu lly  to  th e  evidence o f her p i lo t  and have 
since discussed w ith  th e  E ld e r B re th re n  the  
ac tio n  and re la tiv e  s itu a tio n  o f th e  tw o  vessels. 
T he  p i lo t  c e rta in ly  d id  n o t appear to  me, so 
fa r  as h is personal v iew  was concerned, to  
a t t r ib u te  th e  co llis ion  to  any fa ilu re  o f the  
Pakeha  to  b lo w  a tu rn in g  s ignal. H e , per
sona lly , d id  n o t regard th e  absence o f  such a 
signal as a de fau lt on th e  p a r t  o f the  Pakeha, 
th o u g h  he adop ted th e  v ie w  th a t  i f  he had 
heard fo u r b lasts and tw o  ju s t  before he 
entered the  fog he w o u ld  have “  tu rn e d  his 
sh ip  ro u n d .”  I  was satisfied such a signal 
w o u ld  n o t have conveyed to  h im  th a t  a vessel 
he ld  b y  her anchor was com ing to  a d irec t 
do w n -rive r head ing in  th e  fog, o r an y th in g  
m ore th a n  th a t  a vessel under w a y  and n o t a t 
anchor was tu rn in g  h ighe r in  th e  r iv e r  above 
th e  b a n k  o f fog. I  believe also th a t  i f  such a 
signa l had been b lo w n  u p -r iv e r o f h im , five, 
th ree , o r tw o  m inu tes before th e  co llis ion  he 
w o u ld  n o t have done o th e r th a n  he, in  effect, 
d id . H e  expected to  ge t safe ly th ro u g h  n o t
w ith s ta n d in g  a ll th e  fog signals ahead. “  I f  
I  had  tu rn e d  and lo s t th e  t id e ,”  he said, “  I  
should have been m uch to  b lam e.”

I  m ay  add th a t  on the  question o f the  
m a te r ia lity  o f  th e  signal o f fo u r b lasts and 
tw o  under th e  circum stances, th e  E ld e r 
B re th re n  have ca lled m y  a tte n tio n  to  the  
re la tive  headings o f th e  tw o  ships a t th e  tim e  
in  question, to  th e  mode in  w h ich  d u rin g  the  
tim e  th e  Pakeha  p iv o te d  on a p o in t ve ry  
s lo w ly  a b a ft o f her stem, to  th e  effect th a t 
w ith  know ledge o f the  p o s itio n  o f the  Pakeha 
those in  charge o f  th e  Palembang expected to  
pass her, head ing dow n r iv e r  as she the n  was, 
b y  means o f starboard  he lm  ac tion  and to  the  
fa c t th a t  the  Palembang's co llis ion  was n o t 
co llis ion  w ith  th e  side o f a vessel tu rn in g  b u t 
w ith  a vessel head ing in  ne a rly  an opposite 
d ire c tio n  to  herself. I  do n o t enlarge on these 
m a tte rs  because those I  have a lready dea lt 
w ith  seem to  me to  dispose o f th e  p a rtic u la r 
questions I  have unde r consideration.

C om p la in t was made on th e  de fendant’s 
be ha lf th a t  when th e  Palembang was seen to  
be approaching and crossing th e  bow  o f the  
Pakeha, th e  Pakeha d id  n o t p u t  o u t cable to  
her anchor and go astern . T h is  I  have d is
cussed w ith  the  E ld e r B re th re n  and I  fin d  th a t  
in  th e  Pakeha's p o s itio n  th e  do ing o f th e  th in gs

H
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suggested i f  i t  were effective  w o u ld  have 
enveloped her in  new risks, b u t th a t  i t  p ro b a b ly  
cou ld have been e ffec tive ly  done in  the  tim e  
ava ilab le  a fte r r is k  o f co llis ion  arose.

There was a fu r th e r  a llega tion  th a t  the  
Pakeha came head in to  co llis ion . I  am  satisfied 
she d id  no t.

A  c o n tr ib u to ry  cause o f the  co llis ion  was, 
the  E ld e r B re th re n  consider, th e  le tt in g  go 
o f the  s ta rboard  anchor o f the  Palembang, b y  
reason o f some m isunders tand ing on the  p a r t 
o f her ch ie f officer im m e d ia te ly  before the  
co llis ion . H e r engine ac tio n  a t th a t  t im e  also 
taken  independently  o f her p ilo t,  i f  i t  d id  n o t 
c o n trib u te  to  the  casua lty  d id  n o t avo id  o r 
d im in ish  i t .  Each ac tio n  showed th a t  the  
Palembang was n o t, a t th e  m a te ria l t im e , under 
the  steady con tro l w h ich  w ou ld  no do ub t 
have been found  on her bridge under o rd in a ry  
circum stances.

The resu lt o f  the  various considerations on 
w h ich  I  have d w e lt is, th a t  I  fin d  the  Palembang 
solely to  blam e.

S o lic ito rs  : Messrs. Ince, Colt, Ince, and 
Roscoe fo r  th e  p la in t if fs  ; Messrs. W altons  and 
Co. fo r  th e  defendants.

A p r i l  9, 11, 12 ; M a y  15 and  16, 1929.

(Before B a t e s o n , J .)

T h e  H a y l e . (a )

Damage at berth —  L ia b il i ty  o f owners o f berth 
—  Harbour-m aster acting as sh ip 's  agent —  
Notice lim it in g  lia b il ity  o f the owners o f the 
berth fo r  damage— Knowledge o f the harbour
master that the berth was unsafe— Whether 
knowledge o f the owners.

The p la in t if fs  claimed damages fro m  the defend
ants fo r  in ju r y  to the ir steamship I I .  caused 
by the H . ly in g  aground in  the defendants' 
berth. Before the H . was consigned to the berth 
the p la in t if fs  received an assurance fro m  the 
harbour-master that the berth was safe fo r  
vessels to lie  aground. The harbour-master 
subsequently acted as agent fo r  the p la in t if fs .  
The court fo u n d  that the berth was in  fac t 
unsafe. The defendants re lied upon the know
ledge o f the harbour-master that the berth was 
unsafe, which knowledge they contended must 
be im puted to the p la in t if fs  by reason o f the 
harbour-master having acted as the p la in t if fs ' 
agent. They fu rth e r alleged that the harbour
master ought to have known o f the unsafe 
nature o f the berth, and ought to have draw n the 
attention o f the p la in t if fs  to the fac t in  his  
capacity as the ir agent. They fu rth e r relied  
upon the terms o f a p r in te d  notice that they d id  
not w arran t or guarantee the berths safe, and 
were not in  any event liable fo r  damage con
tracted at them. There was no evidence that 
the terms o f the notice were known to the

(a) Reported by Geoffrey H utchinson, Esq., Barrister-
at-Law.

p la in t if fs , although they were known to the 
harbour-master.

H e id i that even i f  the harbour-master had known 
that the berths were unsafe there was no obliga
tion  upon h im  to communicate such knowledge 
to the p la in t if fs , since such knowledge would  
have been acquired in  his character as harbour
master, and i t  would have been against the 
interest o f the harbour-master h im se lf to com
m unicate i t ; that the p r in te d  notice d id  not 
fo rm  p a r t o f the contract, the harbour-master 
not having been appointed agent u n t il after 
the contract was made ; and that the p la in t if fs  
were entitled to succeed.

A c t i o n  f o r  d a m a g e  s u s ta in e d  b y  s te a m s h ip  
l y i n g  i n  a  d e f e c t iv e  b e r t h .

The p la in t if fs  cla im ed damages fo r  in ju r ie s  
sustained b y  th e ir  steam ship H ay le  w h ils t 
ly in g  aground in  a b e rth  a t the  w h a rf a t 
F rem in g ton , near B arnstap le , be longing to  th e  
defendants, th e  S outhern R a ilw a y  Com pany.

B efore a rrang ing  to  send th e  H ayle  to  F re m 
in g to n  th e  p la in t if fs  addressed an e n q u iry  to  
M r. T ha tche r, th e  defendants’ ha rbour-m aste r, 
and also s ta tion -m aste r a t F rem in g ton , re 
questing  h im  to  in fo rm  the m  w he the r th e  b e rth  
was safe fo r  steamers to  lie  aground. In  re p ly  
M r. T ha tch e r in fo rm e d  th e  p la in t if fs  th a t  the  
be rths were p e rfe c tly  safe fo r  steamers to  lie  
aground, and he also in fo rm ed  the m  th a t  
he h im se lf acted as agent fo r  n e a rly  a l l boats 
com ing to  F rem in g ton , and th a t  he was s ta tio n - 
m aster as w e ll as ha rbou r-m aste r and cou ld 
a tte n d  to  a ll requ irem ents.

Subsequently the  H ayle  a rr ive d  a t F rem in g 
to n  to  discharge a cargo o f coal, and the  
ha rbour-m aste r acted as sh ip ’s agent, pay ing  
th e  p ilo t  and engaging labourers, and m ak ing  
advances to  th e  m aster o f th e  H ayle , fo r  w h ich  
services he was p a id  11. Is .  b y  the  p la in tiffs .

The H ayle  susta ined ce rta in  damage in  th e  
b e rth  w h ich  Bateson, J . ,  assisted b y  E ld e r 
B re th re n , he ld  to  have been caused b v  the  
de fective sta te  o f th e  b e rth . T he  defendants 
the n  re lied  upon th e  know ledge o f th e  h a rb o u r
m aster th a t  th e  b e rth  was defective, w h ich  
know ledge th e y  contended he should have 
com m unica ted to  th e  p la in tiffs . T hey  fu r th e r  
re lied  upon a notice, the  te rm s o f w h ich  were 
know n to  th e  ha rbour-m aster, to  the  effect th a t 
th e  com pany d id  n o t represent, w a rra n t, o r 
guarantee th a t  th e  b e rth  was safe, and th a t  
vessels b ro u g h t alongside were a t th e  sole r is k  
o f th e ir  owners, and th a t  th e  com pany w ou ld  
n o t in  an y  event be liab le  fo r  damage.

Bateson, J . ad journed  these questions fo r 
fu r th e r  consideration.

D u n lop , K .C . and A lfre d  B u c k n ill fo r  th e  
p la in tiffs .

Schiller, K .C ., D igby, K .C . a n d ' Dum as  fo r  
the  defendants.

F u lle r  v . Benett (1843, 2 H are . 394) and 
R o ll and  v . H a rt  (1871, 25 L .  T . R ep . 191 ; 
L .  R ep. 6 Ch. 678) were re ferred to  in  the  
course o f the  argum ent.
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B a t e s o n , J .— There rem a in  th e  questions 
. , " c‘h  I  reserved fo r a rgum ent as to  w h e the r 
J~e defendants can escape lia b ility  on th e  
ground th a t th e  p la in tiffs  knew  o f th e  dangerous 
J M id itio n  o f th e  b e rth  o r knew  o f th e  te rm s o f 

no tice  b y  th e  defendants exe m p tin g  the m  
° m  lia b ility .  I  th in k  th e  defendants fa il 

11 these p o in ts  also.
, I t  is  n o t contended th a t th e  p la in tiffs  had 

nowledge o therw ise  th a n  b y  th e  em p loym ent 
^  sh ip ’ s agent o f th e  de fendants’ h a rbo u r- 
b att te r w ho knew , o r ou gh t to  have know n , 
>n°th ^he danger and th e  te rm s. The h a rb o u r - 

aster was n o t em p loyed as a general agent 
y  the  p la in tiffs , b u t o n ly  fo r a v e ry  lim ite d  

£t*r P °se> nam e ly , to  re p o rt th e  sh ip  a t th e  
s to in  house, pa y  th e  p ilo t, and p ro v id e  th e  

t h ^ i f 1 w ith  m oney to  p a y  th e  la bo ure rs . I  
r'k  th e  ha rbo u r-m aste r co llected  th e  la b o u r—  

on tK°re  Pr °h ah ly  th e  la b o u r co llected  its e lf—- 
j  , rhe w h a rf, and th e  h a rb o u r-m a ste r sent th e  

ourers dow n to  th e  sh ip  to  ge t th e  jo b . 
s e aecount  fo r h is services is  m ade up  o f some 

a ll sums fo r te legram s, pa ym en t o f th e  
o t> and th e  m oney advanced to  th e  m aster 

fo  ^0 r th e  la b o u r, to g e th e r w ith  one guinea 
fn is  agency services.

fo r r ’ ®ckU ler  Put  h is a rgum ent in  a v e ry  sho rt 
a H e  says th a t  th e  ha rbour-m aste r knew , 
th  ,Was> ' n  fac t, th e  agent o f the  sh ip  ; and th a t  

knowledge o f th e  agent o f th e  sh ip  m us t be 
puPuted to  th e  p la in t if fs  as p rinc ipa ls . H e  
kn ^ka t th e  ha rbou r-m aste r ou gh t to  have 
, 0^ . — even  i f  he d id  n o t kno w — th e  actua l 
c „  k it io n  o f a ffa irs  and also th e  te rm s o f the  

w h ich  is ca lled a “  no tice ,”  to  th e  m aster, 
Sc> ®r > and persons in  charge o f vessels. M r. 
t jjg  er argued th a t  i t  d id  n o t m a tte r  w hethe r 
Sa case was founded in  t o r t  o r c o n tra c t— the  
ijjpj.6 P rinc ip le  m u s t ap p ly . H e  was ra th e r 
th a t*? ?  to  th in k  i t  was con tra c t. H e  said 
Ca Ine  c o n tra c t was o n ly  made w hen th e  ship 

. 5 alongside and n o t before. T he  ob ject 
Cert a t argum ent, no do ub t, was to  ge t r id  o f 
t} le a in  le tte rs  w h ich  had been w r it te n  before 
Ik a tT n f^  came to  th e  w h a r f ; and he contended 
ha<j  le know ledge w h ich  the  ha rbour-m aste r 
rcf(.r ' VaS to  ke im p u te d  to  th e  p la in tiffs . H e  
6 t , . f ‘ l  n>e to  ln d e rm a u r  v . Dames (1867, 
in  n • ’ep‘ 293 5 L - R eP- 2 > c - p - 311> 313)> and 
j u r r t lc u la r  1° Ik e  fo llo w in g  passage fro m  the  
jnd!r enA o f K e lly ,  C .B ., q u o tin g  fro m  th e  
“  u / llcn t  o f W illes , J . in  th e  c o u rt be low  : 
uhar^ COnsid-  ‘ I  se ttled  la w  th a t  h e ”  (a v is ito r  
'neurTU“ nte<A w * Ik  Ik e  danger he is lik e ly  to  
h is ”  using reasonable care on h is p a r t  fo r  
0ecu ryn  safetY’ ^  e n tit le d  to  expect th a t  the  
t °  Tjj er sk a ll on his p a r t  use reasonable care 
he i . ri Vent damage fro m  unusua l danger w h ich  
there ■°'vs.o r ou gh t to  k n o w ; and  th a t,  when 
suCh *S evi ‘lenee o f neglect, th e  question  w hethe r 
*'8htii)f aS° Ua^ ie care kas been ta ke n  b y  no tice , 
there J f ’ guard ing  o r otherw ise, and w hethe r 
suffere as such c o n tr ib u to ry  negligence in  the  
•hatter ’ Jri,Jst ke de term ined b y  a ju r y  as a 
He & °  . ta c t.”  M r. S ch ille r also re fe rred  to  
■Sea ;  Stobart, and Co. L im ite d  (Deep

f is h e ry  Com pany's  c la im ) (86 L .  T . R ep.

193 ; (1902) 1 Ch. 507, 511), also a case o f a 
secre tary ac tin g  in  a d u a l capac ity , where i t  was 
he ld  b y  B uck le y , J . th a t  th e  secre tary’ s kn o w 
ledge, as regards th e  a ffa irs  o f one com pany, 
d id  n o t a ffect w ith  no tice  th e  o th e r com pany o f 
w h ich  he was also secretary. The p a rtic u la r 
passage re lied  on was : “  W h a t th e  c o u rt has to  
see is w he the r th e  in fo rm a tio n  he gets, as 
secre tary o f th e  one com pany, comes to  h im  
unde r such circum stances as th a t  i t  is his d u ty  
to  com m unica te i t  to  th e  o th e r com pany. 
Suppose, fo r  instance, as secre tary o f th e  f irs t 
com pany he learns som eth ing w h ich  i t  w ou ld  
be a breach o f h is d u ty  to  th a t  com pany to  
com m unicate to  th e  o th e r com pany. I  should 
say c e rta in ly  th a t  i t  is n o t no tice  to  th e  o ther 
com pany.”  I t  depends on th e  circum stances 
o f  th e  case w h a t th e  p o s itio n  re a lly  is. M r. 
S ch ille r also c ite d  Forbes, Abbott, and Lennard  
L im ite d  v . Great Western R a ilw ay  Company (17 
Asp. M ar. L a w  Cas. 347 ; 138 L .  T . R ep. 286) 
w ith  reference to  th e  te rm s o f th e  no tice  to  show 
th a t  th e  te rm s o f th is  no tice  were w ide  enough 
to  p ro te c t th e  com pany in  every possible event.

M r. D u n lo p ’s case was th a t  th e  ha rbo u r
m aster d id  n o t in  fa c t kn o w  ; he said in  term s, 
in  his evidence, th a t  th e  b e rth  was safe ; the re 
fore he d id  n o t kno w  th a t  the  b e rth  was unsafe, 
and fac ts  w h ich  he ou gh t to  have know n , b u t 
d id  n o t know , d id  n o t a ffect th e  p la in tiffs . 
H is  p rinc ip a ls— i f  th e y  were p rinc ip a ls  to  th is  
e x te n t— w o u ld  n o t be affected w ith  m a tte rs  
w h ich  he ough t to  kn o w  b u t w h ich  he, in  fac t, 
d id  n o t kno w , and (as fa r  as th e  b e rth ’ s u n 
sa fe ty  was concerned) as the  ha rbour-m aste r 
d id  n o t kno w  i t  was unsafe th e  p la in t if fs  
c e rta in ly  w o u ld  n o t be affected w ith  an y  kn o w 
ledge o f th e  unsa fe ty  o f  th e  b e rth . H e  also 
says th a t  th e  ha rbour-m aste r d id  n o t re a lly  
kn o w  th e  contents o f  th e  notice, and th a t  the re  
was no evidence th a t  he had  ever read i t .  
I  do n o t th in k ,  in  fac t, the re  was an y  evidence 
th a t  he had  ever read i t .  M y  ow n v ie w  is 
th a t  i f  he had ever read i t  he had fo rg o tte n  
a ll ab ou t i t  u n t i l  th e  accident happened, and 
then , when the  accident d id  happen, he handed 
to  th e  m aster a card w ith  th e  te rm s on i t .  M r. 
D u n lo p  also said th a t  the re  were tw o  factors 
w h ich  are a lw ays necessarily present before 
know ledge o f an agent can be considered to  be 
know ledge o f a p r in c ip a l, and he re ferred me 
to  B ow stead ’s L a w  o f Agency, 7 th  e d it., pp. 
366-7  : “  K now ledge acquired b y  an agent
otherw ise th a n  in  th e  course o f his em p loy
m en t on th e  p r in c ip a l’s beha lf, o r o f an y  fa c t 
o r  c ircum stance w h ich  is n o t m a te ria l to  the  
business in  respect o f w h ich  he is em ployed, is 
n o t im p u te d  to  the  p r in c ip a l.”

A p p ly in g  those p rinc ip les  to  th e  present case 
I  th in k  i t  m a y  be said th a t  th e  ha rbour-m aste r 
was n o t th e  agent o f th e  p la in t if fs  to  kn o w  these 
m a tte rs . I  d o u b t m yse lf w he the r th e  ha rbo u r
m aster re a lly  had an y  business to  kno w  w h a t 
the  precise co n d itio n  o f  th is  b e rth  was. The 
engineering de pa rtm e n t o f  the  ra ilw a y  com pany 
were responsible fo r  seeing th a t  th e  b e rth  was 
safe. T he  ha rbou r-m aste r had  general super
v is ion  o f  th e  w h a rf and d id  a p p a re n tly  re p o rt
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w hethe r th e  t im e  had  a rr iv e d  o r was ab ou t to  
a rr iv e  w hen some c leaning o f th e  b e rth  should 
be done, b u t  as to  h is know ledge o f th e  con
d it io n  o f th e  b e rth  o r its  fitness to  receive a 
ship a t d iffe re n t tim es, I  d o u b t v e ry  m uch 
w hethe r he was th e  person w ho was in  a 
po s ition  to  kn o w  w h a t th e  co n d itio n  o f  th in gs  
was. B u t,  how ever th a t  m a y  be, I  am  q u ite  
satisfied th a t  h is em p loym ent b y  th e  p la in t if fs  
was m ere ly  fo r  th e  purposes o f re p o rtin g  the  
sh ip  and p ro v id in g  funds fo r  th e  labou r— as I  
have a lready  in d ica ted— and th a t  he was n o t 
an agent to  kno w  these m a tte rs  th a t  are re lied  
on in  th is  case.

F u rth e r th a n  th a t  th e  ha rbou r-m aste r was 
v e ry  m uch in te rested  in  g e ttin g  th e  sh ip  to  
come to  th is  p a rtic u la r b e rth , and i t  was 
c e rta in ly  n o t to  h is in te res t to  p re ven t her 
com ing. In  th a t  connection M r. D u n lo p  
re ferred me to  a passage in  Re D a v id  Payne and  
Co. L im ite d  (91 L .  T . R ep. 777 ; (1904) 2 Ch. 
608). B uck le y , J . (as he th e n  was) said th is  : 
“  I  unde rs tand  th e  la w  to  be th is  : th a t  i f  a 
com m un ica tion  be m ade to  an agent w h ic h  i t  
w o u ld  be his d u ty  to  hand  on to  his p rinc ipa ls , 
w ho in  th is  case, o f course, were th e  boa rd  o f 
w h ich  K o lc k m a n n  was b u t  one m em ber, and 
i f  th e  agent has an in te re s t w h ich  w o u ld  lead 
h im  n o t to  disclose to  h is p rinc ip a ls  th e  in 
fo rm a tio n  w h ic h  he has thus ob ta ined , and in  
p o in t o f fa c t he does n o t com m unica te i t ,  
you  are n o t to  im p u te  to  his p rinc ip a ls  kn o w 
ledge b y  reason o f th e  fa c t th a t  th e ir  agent 
knew  som eth ing w h ich  i t  was n o t h is in te res t 
to  disclose, and w h ich  he d id  n o t disclose.”

L a s tly , M r. D u n lo p  re ferred to  Nelson L in e  v . 
James Nelson and Sons L im ite d  (10 Asp. M ar. 
L a w  Cas. 581 ; 97 L .  T . R ep. 812 ; (1908) A . C. 
16) w ith  regard to  th e  te rm s o f th e  no tice , 
and w ith  regard to  th e  no tice  itse lf, even 
assum ing th a t  i t  cou ld  be he ld  th a t  th e  p la in 
t if fs  had no tice  o f th e  term s. M r. D u n lo p  
po in te d  o u t th a t  before th e  ship ever w e n t to  
th is  b e rth  th e  p la in t if fs  had w r it te n  to  the  
ha rbour-m aste r to  in q u ire  w he the r th e  berths 
a t th e  w h a rf were a lw ays safe fo r  steamers to  
lie  aground, and had received fro m  h im  a le tte r  
s ta tin g  th a t  th e  be rths were “  p e rfe c tly  safe 
fo r  steamers to  lie  aground.”  Those le tte rs  
were w r itte n , I  th in k ,  before any con tra c t 
was" made fo r  th e  sh ip  to  ta ke  the  cargo to  the  
w h a rf, in  o rder th a t  th e  p la in t if fs  m ig h t decide 
w hethe r th e y  should enter in to  the  con tra c t 
o r  no t, and th a t  le tte r  o f th e  ha rbour-m aste r 
no d o u b t was p a r t  o f th e  inducem ent w h ich  
led the  p la in t if fs  to  m ake th e ir  c o n tra c t w ith  
the  ra ilw a y  com pany to  send the  ship there . 
I n  m y  v ie w  those le tte rs  are p a r t o f the  barga in 
between th e  ra ilw a y  com pany and the  p la in 
t if fs  fo r  ta k in g  th e  sh ip  to  th is  w h a rf. There 
is, there fore, a no tice  in  w r it in g  to  th e  p la in tiffs  
b y  le tte r, w h ich  says th a t  th e  be rths are per
fe c tly  safe fo r  steamers to  lie  aground, and a 
p r in te d  no tice  w h ich  conveyed words to  the  
v e ry  opposite effect. I n  th a t  connection 
M r. D u n lo p  in  Nelson L in e  v . James Nelson 
and Co. L im ite d  (sup.) c ited  th is  passage fro m  
L o rd  L o re b u rn ’ s speech : “  I f  I  were ob liged

to  a ffix  a de fin ite  m eaning to  th e  d ispu ted 
language, I  should p re fe r th e  p la in t if fs ’ con
s tru c tio n . B u t  in  t r u th  I  th in k  the  clause, taken  
as a whole, so i l l  th o u g h t o u t and expressed 
th a t  i t  is n o t possible to  feel sure w h a t the  
pa rties  in tended to  s tipu la te . The la w  imposes 
on shipowners a d u ty  to  p rov ide  a seaw orthy 
sh ip  and to  use reasonable care.”

T h is , o f course, was a damage to  cargo case, 
b u t  i t  seems to  me th a t  th e  words the re  are 
equa lly  app licab le  to  a case where the re  is a 
d u ty  on th e  defendants to  take  reasonable 
care. T h e y  m ay  con tra c t themselves o u t 
o f  th a t  d u ty , b u t unless th e y  p rove  such a 
con tra c t th e  d u ty  rem ains. Such a con tra c t 
is n o t p roved  b y  p ro du c ing  language w h ich  
m ay  mean th a t,  o r m ay  mean som eth ing 
d iffe re n t. As L o rd  M acnaghten said in  Elderslie  
S h ipp ing  Company v . B orthw ick  (10 Asp. M ar. 
L a w  Cas. 24 ; 92 L .  T . R ep. 274 ; (1905) A . C. 
9 3 ): “  A n  am biguous docum ent is no pro tec
t io n .”  I  was also re ferred in  th is  connection 
to  th e  S co ttish  case o f th e  Aktieselskabet 
Dam pskibet F orto  v . The Orkney H arbour 
Commissioners (1915, S. C. 743, 755). L o rd  
Salvesen, in  th a t  case, dea ling  w ith  th e  no tice  
o f  the  h a rb o u r commissioners to  m asters o f 
vessels and others m a k in g  use o f th e  m oorings 
la id  dow n b y  the  commissioners, says : “  E ven 
i f  th e  no tice  app lied , I  d o u b t w he the r i t  w ou ld  
re lieve th e  defenders as in  a question w ith  the  
ow ner o f  a sh ip  w ho was n o t fa m ilia r  w ith  its  
te rm s, even a lth ou gh  th e  lo ca l p i lo t  w hom  he 
em ployed was in  know ledge o f i t .  T o  have 
th is  effect in  la w  i t  w o u ld  requ ire  to  be pleaded 
as a co n d itio n  o f  the  in v ita t io n  w h ich  the 
ha rbo u r au th o ritie s  im p lie d ly  issue to  a ll 
vessels ha v in g  occasion to  use th e  ha rbo u r ; 
and such a co n d itio n  cou ld  n o t be im p o rte d  in  
th e  case o f a person w ho was n o t made aware 
o f  i t .  The p i lo t  was n o t th e  servant o f the  
sh ipow ner in  th e  sense o f m ak ing  h is kn o w 
ledge on such a sub ject th e  sh ipow ner’s kno w 
ledge. H e  was a mere agent fo r  th e  lim ite d  
purpose o f n a v ig a tin g  the  entrance to  the  
ha rbou r. The conclusive answer, however, 
seems to  me to  be (as indeed th e  h is to ry  o f 
th e  no tice  shows) th a t  i t  applies o n ly  to  buoys 
and m oorings w h ich  vessels m ake use o f b y  
a tta ch in g  themselves to  th e m .”  There he 
deals n o t o n ly  w ith  th e  no tice , b u t  w i th  the  
o th e r p o in t o f a person be ing an agent fo r  a 
l im ite d  purpose.

I  th in k  th is  no tice  was no p a r t  o f the  con
t ra c t  as between the  p la in t if fs  and th e  defen
dants, and th a t  the  defendants fa i l  on th is  
p o in t also.

I  the re fore  g ive ju d g m e n t now  fo r  th e  p la in 
t if fs ,  sub ject to  a reference.

S o lic ito rs  fo r  th e  p la in tiffs , Thomas Cooper 
and Co., fo r  H i l l ,  D ick inson , and Co., L ive rp oo l-

S o lic ito rs  fo r  the  defendants, Godfrey W arr  
Clarkson, and Co.
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M onday, June  10, 1929.

(Before H i l l , J .)

T h e  N o r m a n s t a r . (a)

Practice —  T axa tion  o f costs —-  L im ita t io n  o f 
l ia b il ity — Reference— Average statement arid  
adjusters' evidence used at reference as 
evidence o f the c la im  o f each cargo owner—  
Whether adjuster's charges recoverable on 
taxation.

Phc p la in tiff's  obtained a decree lim it in g  the ir 
l ia b ility  fo r  a co llis ion  in  which the defendants' 
vessel was sunk. There were a large number o f 
cargo cla im s. A n  average statement was p re 
pared by a f ir m  o f average adjusters, and at 
the reference the solic itors fo r  the cargo owners 
ay agreement tendered the average statement as 
evidence o f the cla im s o f the various cargo 
owners, and the average adjusters appeared 
and gave such explanations as were necessary 
° f  the ir statement. On taxation the reg istrar 
allowed the defendants 1000/. fo r  the average 
adjusters' fees. The p la in t if fs  objected to such 
allowance ont the ground that the defendants' 
solicitors were not entitled to pa y  others to 
carry out work which ought p ro pe rly  to have 
occn perform ed by themselves, and upon the 
fa rth e r ground that the same average adjusters 
"-ad been engaged to prepare the defendants' 
cla im  against the ir underwriters. 

tte ld , that the item  was p rope rly  allowed on
taxation.

o

ommons  to  rev iew  ta x a tio n  ad journed  in to  
court.

., ^h e  p la in tiffs  ob ta in e d  a decree lim itin g  
t,.e ir lia b ility  in  respect o f a c o llis io n  in  th e  

iv e r P la te  betw een th e ir steam ship N orm anstar 
de fendan ts’ steam ship K u n e ric , fo r 

Th °h  N orm ansta r was he ld  alone to  b lam e, 
ere w ere a la rge  num ber o f cargo c la im s, 
the  reference th e  s o lic ito rs  a c tin g  fo r  th e  

jj r § ° c la im an ts  tendered  b y  agreem ent, in  
eu o f a ffid a v its  and vouchers, an average 
a tem ent p repared b y  a firm  o f average 
luste rs, w ho also a tten ded  th e  reference and 

® ye any necessary exp la na tio ns .
(Jn ta x a tio n  th e  assistant re g is tra r a llow ed 
6 'P e n d a n ts  1000/. fo r  the  average ad juste rs ’ 

f  es and 157/. 10s. fo r  th e  defendants’ so lic ito rs  
Ob' *nstruc t i° n s  fo r  b r ie f. The p la in t if fs  

, !eetcd  to  th e  sum a llow ed fo r  th e  average
ad juste rs’ fee.

N o a d  fo r th e  p la in tiffs .
■Alfred B u c k n ill fo r th e  de fendants.

o “ ne 10.— H i l l , J . T h is  was an ob jec tion  
bv i f x a t*on fo llo w in g  a re p o rt on a reference 
ay t *le p la in t if fs  in  a l im ita t io n  ac tio n  fo llo w in g  
jj and reference. The  p la in t if fs  in  the
d a 1, ôn ac tio n  were defendants in  th e  
1,1 ' llaKe action  and have been fou nd  alone to  
SllJ.ne> and the re fo re  had  to  pa y  the  damages 
T'h * re<̂  k y  the  o th e r s team ship and he r cargo. 

ey ob jected to  an allowance b y  th e  reg is tra r

'  ^P o rte d  by Geoffrey H utchinson, Esq., Barrister-
at-Law.

o f a fee p a id  to  w e ll-kn ow n  average adjusters 
fo r  p repa ring  pa rticu la rs . W here the re  is a 
decree o f l im ita t io n  o f l ia b i l i ty ,  th e  p a r ty  
o b ta in in g  th e  decree and liab le  fo r  th e  damages 
lim ite d  b y  th e  decree has in  general to  pay the  
costs o f the  reference— a t least, these costs 
inc lude  th e  costs o f th e  several jo in t  c red ito rs 
p ro v in g  th e  am o un t o f  th e  damages suffered 
b y  the m . T h a t is o b v io us ly  ju s t.  I t  w o u ld  
be strange i f  th e  w rongdoer cou ld  say to  the  
in ju re d  pa rties, “  H e re  is th e  lu m p  sum  fo r  
w h ich  I  am  liab le  to  yo u  in  th e  lu m p  ; now 
fin d  o u t a t y o u r ow n expense how  m uch o f i t  
each is e n tit le d  to .”

E ach  c la im a n t on th e  reference m us t prove 
the  a m o un t o f h is loss. W here the re  are several 
cargo cla im s and also a sh ip ’s c la im , i t  is ve ry  
o ften  found  conven ien t to  p rove  th e  cla im s 
b y  a ffid a v it, as th e  rules p e rm it. F re q u e n tly , 
where th e  cla im s have been p u t  in to  the  
hands o f an ad jus te r, and he has inves tiga ted  
the m , i t  m ay  be agreed th a t  th e  resu lts  as set 
o u t in  h is ad ju s tm e n t are accepted w ith o u t 
in c u rr in g  th e  expense o f f il in g  a ffid a v its  w ith  
th e  re leva n t vouchers.

W hen th a t  p ractice  is fo llow ed i t  relieves 
th e  c la im an ts ’ so lic ito rs  fro m  pe rsona lly  p re 
pa rin g  th e  a ffid a v its  and vouchers, and g e ttin g  
the m  sworn, and i t  presents th e  evidence to  
th e  re g is tra r in  a v e ry  conven ien t fo rm . In  
general, where the re  are a la rge num ber o f 
item s to  be p roved  i t  is, I  am  satisfied, a course 
w h ich  invo lves less expense th a n  th e  prepara
t io n  and swearing o f a num ber o f a ffid av its . 
I n  th e  present case the re  were m an y  item s o f 
damage to  be considered. The ship was sunk 
and salved ; th e  cargo was in  p a r t  lo s t, in  p a r t  
salved and re -cond itioned  ; the re  were salvage 
and o th e r expenses to  be ascerta ined and d is
tr ib u te d  am ong th e  several c la im ants before 
th e  am o un t o f damage suffered b y  each cou ld 
be p roved , and th e  loss o f each several c la im a n t 
had to  be p roved . The so lic ito rs  fo r  th e  cargo 
c la im an ts , instead o f do ing  a ll th is  w o rk  th e m 
selves, em ployed, as I  th in k  v e ry  w ise ly , a 
w e ll-kn ow n  f irm  o f salvage ad justers to  ascerta in 
th e  facts and set th e m  o u t in  a s ta tem ent. 
A  s im ila r s ta tem ent was prepared b y  th e  
ad justers dealing w ith  th e  charges and expenses 
in cu rre d  b y  the  ship. A  s ta tem ent was p re 
pared dealing separa te ly— and no d o u b t in 
corpora ted in  th e  f irs t  s ta tem ent I  have 
re ferred to — w ith  th e  proceeds o f un id en tifie d  
salvage cargo, and th e ir  a p p ro p ria tio n  o f the  
several parcels be longing to  th e  d iffe re n t 
c la im an ts , and the re  was also a separate sta te 
m en t o f th e  general suing and la b o u r expenses 
and charges. A l l  those were b y  agreem ent 
tre a te d  as th e  evidence in  th e  reference in  lieu  
o f a ffid a v its  and vouchers. The ad jus te r 
a ttended  th e  reference to  g ive  exp lanations. 
The reg is tra r, on th e  basis o f th e  s ta tem ent, 
a rrive d  a t the  figures in  the  re p o rt. The sh ip ’ s 
loss w o rked  o u t a t 26,453/. and th e  cargo loss 
a t 328,134/. T hen came th e  question o f costs. 
The so lic ito rs ’ costs fo r  in s tru c tio n s  fo r  b r ie f  
had  been ca rried  in  a t the  v e ry  m oderate 
figu re  o f 157/. 10s.— p ro p e rly  so, fo r  th e y  had
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'em ployed th e  ad justers to  prepare th e  p a r
t ic u la rs . On th a t  head 1261. was allowed. 
H a d  th e y  done a ll th e  w o rk  no one can do ub t 
th a t  a v e ry  m uch la rge r sum  w o u ld  have been 
cla im ed and allow ed fo r  in s tru c tion s  fo r  b rie f. 
The ad juste rs ’ fee was o r ig in a lly  p u t  in  as
1575l., b u t th a t  was am ended to  13121. 10s., 
and the  reg is tra r a llow ed 10001.

In  p r in c ip le  I  can see no possible ob jection  
to  such an allowance. The ad justers have 
done fo r  the  c la im ants w o rk  w h ich  the  c la im 
an ts ’ so lic ito rs  w o u ld  otherw ise have had to  
do, and the  resu lt has been th a t  the  facts and 
figures set o u t in  the  ad ju s tm e n t have been 
accepted in  evidence. H a d  th a t  course n o t 
been fo llow ed th e  cla im s cou ld  o n ly  have been 
p roved  b y  b r in g in g  a large num ber o f witnesses 
fro m  the  R iv e r  P la te , o r b y  a g reat nu m be r o f 
a ffid a v its , m o s tly  sworn in  the  R iv e r  P la te , 
w ith  the  app rop ria te  vouchers annexed, sup
p lem ented b y  evidence, w h ich  m ig h t have 
been v e ry  le ng th y , as to  th e  a p p ro p ria tio n  o f 
the  salvage and o th e r charges to  th e  respective 
item s o f ship and each parcel o f cargo. I t  is 
n o t fo r  me to  question th e  qu an tu m  allowed. 
B u t  I  have l i t t le  d o u b t th a t  th e  cost o f so 
p repa ring  the  b r ie f and p ro v in g  th e  cla im s 
w o u ld  have v e ry  la rge ly  exceeded the  aggregate 
o f  the  11261. a llow ed b y  th e  reg is tra r.

The appe llan ts seem to  th in k  i t  is re levan t 
th a t  th e  c la im ants m ay  have em ployed th e  same 
ad justers to  prepare th e ir  c la im  against the  
unde rw rite rs . I  canno t see th e  relevance. I t  
is  tru e  th a t  an  ad ju s tm e n t as against unde r
w rite rs  m ust f irs t  o f  a ll c la im  th e  am o un t o f 
th e  respective losses. So fa r  i t  proceeds in  
th e  same w ay. Then th e  ad juste rs have to  
ascerta in  the  respective insurances and unde r
w rite rs , and have to  d is tr ib u te  th e  losses 
accord ing to  th e  am ounts insured am ong the 
unde rw rite rs , and so ascerta in w h a t each 
u n d e rw rite r has to  pa y  and to  w hom  he has to  
p a y  i t .  T h is  second h a lf  o f  an ad ju s tm e n t 
aga inst un de rw rite rs  is irre le v a n t to  any 
in q u iry  against the  w rongdoer. B u t  th is  
second h a lf  is  n o t inc luded  in  th e  ad juste rs ’ 
fees charged in  th is  case. I  m ig h t add th a t  i t  
is a fa lla c y  to  suppose th a t  fo r  o th e r purposes 
th e  ad justers are em ployed b y  th e  unde rw rite rs . 
I t  is obvious, the re fore , th a t  I  m us t dismiss 
th e  appeal w ith  costs.

S o lic ito rs, W m . A  . C rum p  and Son ; Ince, 
Colt, Ince, and Roscoe.

Tuesday, June  11, 1929.

(Before B a t e s o n , J .)

T h e  E s s e x  E n v o y , (a )

C o llis ion— Damages— Detention— T im e charter- 
p a rty  —  Cesser clause —  Paym ent o f h ire  to 
cease i f  tim e lost ow ing to co llis ion  or damage 
preventing the steamer fro m  w ork ing  fo r  
more than twelve hours— Loss o f tim e w h ils t

(a )  Reported by Geoffrey H utchinson, Esq., Barrister-
at-Law.

carry ing  out perm anent repa irs  o f damage sus
ta ined in  co llis ion  before the m aking  o f the. 
charter-party— A p p lic a tio n  o f cesser clause—  
Whether h ire  p ro pe rly  deducted.

A  tim e charter-party contained the fo llow ing  
cesser clause :

“  I n  the event o f loss o f tim e fro m  deficiency o f 
men or stores, breakdown o f m achinery  (whether 
p a r t ia l o r otherwise), collis ion , strand ing, f ire  in  
ship and (or) cargo, damage or interference by 
authorities preventing the w ork ing o f the vessel 
fo r  more than twelve ru n n in g  hours, the paym ent 
o f h ire  sha ll cease u n t i l  she be again in  an 
efficient state to resume her service at the place 
where the accident occurred. . . .”

A fte r  the steamer came on h ire  she went in to  
d ry  dock fo r  fo u r  days to re p a ir damage which 
she had sustained in  co llis ion  before coming on 
hire . The owners allowed the charterers fo u r  
days' hire, and claim ed to recover the amount 
so allowed fro m  the defendants in  the collis ion  
action.

H e ld , that the above cesser clause app lied  to 
damage a ris ing  before as well as after the 
m aking o f the charter-party ; that the char
terers were entitled to deduct fo u r  days' h ire  ; 
and that the owners were entitled to recover the 
amount so deducted fro m  the defendants as 
damages fo r  loss o f use o f the ir steamer.

M o t i o n  i n  o b je c t io n  t o  r e g i s t r a r ’ s r e p o r t .

The p la in t if fs , th e  H a ll L in e  L im ite d , 
c la im ed damages fro m  th e  defendants, owners 
o f  th e  steam ship Essex Envoy, in  respect o f 
damage susta ined b y  th e  p la in t if f ’s steamship 
C ity  o f Lyons  in  a co llis ion  w h ich  to o k  place 
a t P o r t  Said on th e  11 th  Dec. 1926. The 
defendants a d m itte d  l ia b i l i t y  fo r  th e  co llis ion . 
A f te r  th e  co llis ion  te m p o ra ry  repa irs  were 
carried  o u t, and th e  vessel e ve n tu a lly  proceeded 
to  th e  U n ite d  States. On th e  21st M a rch  1927 
th e  C ity  o f Lyons, be ing th e n  a t P h ilade lph ia , 
was cha rte red  b y  th e  p la in t if fs  to  th e  E lle rm a n  
B u c k n a ll S team ship C om pany L im ite d  upon a 
t im e  c h a rte r-p a rty  b y  th e  te rm s o f w h ic h  i t  was 
p ro v id e d  as fo llow s :

1. The said owners agree to  le t and the said 
charterers agree to  hire the said steamship fo r the 
term  o f about six months from  the day she is 
placed a t the disposal o f the charterers a t Phila
delphia in  such dock, w harf or place as customary, 
and as charterers may direct, she being then ready 
w ith  clear, clean holds to  receive cargo ; and being 
tig h t, staunch, strong and in  every way fitte d  for 
the service.

2. The steamer is expected ready about the 
26th March 1927.

11. In  the event o f loss o f tim e  from  deficiency 
o f men or stores, breakdown o f machinery (whether 
pa rtia l or otherwise), collision, stranding, fire in  ship 
and (or) cargo, damage or interference by authorities 
preventing the working o f the vessel fo r more than 
twelve running hours, the payment o f hire shall 
cease u n til she be again in  an efficient state to  resume 
her service a t the place where the accident 
occurred. . . .”

On th e  25 th  M arch  th e  C ity  o f Lyons  was 
p u t  a t th e  disposal o f th e  charterers a t P h ila 
de lph ia  ; on th e  27 th  M arch  she w e n t in to
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r y  dock fo r  pe rm anent repairs, w h ich  i t  was 
agreed lasted fo u r days. T h is  pe riod  o f  t im e  
'vas deducted b y  th e  charterers fro m  th e  h ire  
Payable under th e  c h a rte r-p a rty , and th e  
P a m tiffs  c la im ed to  recover th e  am o un t so 

'-ducted b y  w a y  o f  damages fro m  th e  defen
d s .  A t  th e  reference th e  re g is tra r a llow ed 
t ' le am oun t c la im ed. The defendants m oved 
0 v a ry  his re p o rt b y  o m itt in g  th e  sum  c la im ed 
n respect o f th e  fo u r days in  question.
, B . Stenham  fo r  th e  m o tio n .— The cesser 
ause has no a p p lica tio n  to  damage a ris ing  
etore th e  vessel came on h ire . I t  is im possib le 
0 g ive effect to  th e  clause unless th e  accident 
ccurred d u rin g  the  course o f th e  service, 
•nee the  service is to  be resum ed a t the  

1 ace where th e  accident occurred. The 
Parties in  th e  present case do n o t desire the  
^ s u m p tio n  o f service a t P o rt Said, where the  

coident occurred. N o  o th e r place be ing speci- 
c, ’ the  clause upon  a p rope r con s tru c tion  
^annot a p p ly  to  an acc ident w h ich  to o k  place 

etore th e  steam er was charte red . [O the r 
asons, n o t m a te ria l to  th is  re p o rt, were also 

dvanced b y  counsel.]

^ fig h tm a n  .— The charterers were c lea rly  
T li 't ie d  to  m ake a deduction  o f fo u r  days’ h ire , 
to  ^ cesser clause canno t be construed so as 
t i ' n iPOSe upon the m  an ob lig a tio n  to  pa y  fo r  
o f th  d u r in § w h ich  th e y  d id  n o t en jo y  the  use 

he steamer. Such a con s tru c tion  w o u ld  he 
"manifestly u n ju s t.

B . Stenham  rep lied .

J .— In  m y  v ie w  th is  appeal fa ils .B a t e s o n ,

p  consequence o f a co llis ion  between the  
on ^  Lyons  and the  Essex Envoy  w h ich  
th eUpr.ed a t P o r t  Said on th e  11 th  Dec. 1926 

° f  Lyons  was so in ju re d  th a t  she had 
re .e Pu t  in to  d ry  dock and repaired. The 

Pairs necessarily occupied fo u r days, and in  
the Vlew th e  owners o f th e  C ity  o f Lyons  los t 
me USe ° t  th e ir  vessel fo r  fo u r days. The 
t j leasure o f damage fo r  th e  loss o f th e  use o f 
° f  i |Vesse* f ° r  f ° u r  days is no d o u b t th e  am o un t 

lre  w h ich  th e  owners cou ld  have go t fo r  
at th  tn  fa c t, th e y  had a c h a rte r-p a rty
jUlv e t im e  fo r  th e ir  ship, and th e  charterers 
W hif i'i0 t pa id  fo r  th e  h ire  fo r  th e  fo u r days 
otlj  e the  vessel was unde r repa ir. T h a t affects 
Vess i k  measure o f damage, because i f  the  
pa r.e had been repa ired before th e  cha rte r- 
h a v “ i, WilS ei*t(Tcd in to , th e  owners w ou ld  

“ a<t  to  de lay cha rte rin g  her fo r  fo u r days, 
davs " ° ldd have lo s t th e  h ire  fo r  those fo u r 
fo r th ° n  Wt " c'h th e y  cou ld  have ob ta ined  h ire  
term  611 Ŝ P -  I t  is said th a t  because o f the  
What \  <d th e  c h a rte r-p a rty  and because o f 
hire aPPened  th e  owners cou ld  have recovered 
days o r the  use o f th e ir  sh ip  d u rin g  th e  fo u r 
Powe W len th e  owners to o k  her o u t o f the  
d0(. i . ' , ° t  th e  charterers to  use her and d ry - 
n ° t  ■ lc r  w h ile  th e y  d id  th e  repairs . I  do 
forvva r|ln l i  th a t  a rgum ent, ingen ious ly  p u t 
P reva l &S d  was b y  M r. Stenham , ough t to  

1 ' The vessel a fte r th e  accident was 
a voyage (b y  the  surveyo r’ s ce rtifica te

a lio ''W ed

in  P o r t  Said) to  C a lcu tta  and back to  th e  
U n ite d  K in g d o m  fo r  repairs. She, in  fa c t, 
w en t to  C a lcu tta , b u t d id  n o t come to  the  
U n ite d  K in gd om . She w en t to  P h ila d e lp h ia , 
v ia  New  Y o rk , to  discharge her cargo. She 
was surveyed in  New  Y o rk  on th e  16 th  M arch 
1927, and on th e  21st M arch th e  ch a rte r-p a rty  
in  question, w h ich  was a s ix  m on ths ’ charte r, 
was entered in to  b y  E lle rm a n  and B u c k n a ll 
S team ship Com pany L im ite d , o f London , and 
the  H a ll L in e  L im ite d , o f L ive rp o o l, w ho w ere  
the  m anaging owners o f the  C ity  o f Lyons, 
w h ich  I  understand belongs to  th e  E lle rm a n  
L in e . Messrs. H a ll,  th e  E lle rm a n  L in e , and 
E lle rm a n  and B u ckn a ll, are no d o u b t closely 
associated, b u t a ll d iffe re n t en tities . The 
c h a rte r-p a rty  was signed on th e  21st M arch. 
The vessel a rrived  a t P h ila de lph ia  on the  24 th  
M arch. She fin ished her discharge and was 
handed over to  the  charterers on the  25 th  
M arch . She loaded tw o  tons a t P h ila de lph ia - 
She le ft  P h ila de lph ia  on the  26 th  M arch, 
a rr iv in g  a t N ew  Y o rk  on th e  27 th  M arch  ; she 
was the re  exam ined b y  surveyors a fte r  she had 
go t 'a longside, was d ry-docked  on th e  30 th , 
came o u t o f d ry  dock on the  3 rd  A p r i l,  and 
s ta rted  load ing  on th e  9 th  A p r i l.  The m aster, 
I  th in k  i t  is, said : “  W e were ready  fo r  load ing 
and had  i t  n o t been fo r  th is  damage p ro ba b ly  
we should have commenced.”  There was a 
te legram  fro m  a M r. N iv e n  w ho, I  am  to ld , is 
th é  surveyor in  N ew  Y o rk , to  th e  H a ll L ine , 
the  agents in  L iv e rp o o l, q u o tin g  th e  offers fo r  
repairs and s ta tin g  th a t  th e  vessel was n o t 
requ ired  fo r  load ing u n t i l  th e  4 th  A p r i l.  So 
th a t  the re  was the  evidence o f th e  m aster 
th a t  he p ro b a b ly  w o u ld  have loaded and the  
evidence o f th is  su rveyor w ho said th a t  she 
was n o t requ ired  fo r  load ing .

The re g is tra r’s fin d in g , as I  understand i t ,  
w ith  regard to  th is  m a tte r  is th a t  the  vessel 
was p reven ted  fro m  w o rk in g  fo r  m ore th a n  
tw e lve  hours, and th a t  th e  damage prevented 
th e  use o f the  vessel fo r  m ore th a n  tw e lve  
hours, so I  suppose th a t  he accepted the  
m aster’s evidence th a t  th e  vessel w o u ld  have 
loaded b u t fo r  th e  fa c t th a t  she was be ing 
repa ired in  d ry  dock.

I t  seems to  me th a t  th e  cha rte re r was p re
ven ted  fro m  using and lo s t th e  use o f th is  
vessel (ow ing to  her be ing repa ired fo r  damage 
in  d ry  dock) fo r  fo u r days a fte r  she had come 
under th e  c h a rte r-p a rty . The ch a rte r-p a rty , 
w h ich  is a c h a rte r-p a rty  fo r  a vessel fro m  the  
da y  she is p laced a t th e  disposal o f the  cha rte re r 
“  staunch, t ig h t ,  f it te d  fo r  service, and to  be 
so m a in ta ined .”  T h a t is clause 1. Clause 4 
says : “  The cha rte re r sha ll p a y  fo r  the  use 
and h ire  a t th e  ra te  o f [so m uch ] per calendar 
m on th , com m encing w hen she is p laced a t the  
cha rte re r’s d isposal.”  Then  comes th e  clause 
w h ich  is re a lly  th e  clause upon w h ich  th e  whole 
a rgum ent before me, and, as I  unde rs tand i t ,  
th e  w ho le  a rgum en t before the  reg is tra r was 
based. Clause 11 : “ In  the  even t o f loss o f 
t im e  fro m  damage p re ven ting  th e  w o rk in g  o f 
th e  vessel fo r  m ore th a n  tw e lve  ru n n in g  hours 
the  pa ym en t o f th e  h ire  sha ll cease u n t il she
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sha ll again be in  an e ffic ien t sta te  to  resume 
her service a t th e  place where th e  accident 
occurred.”  I  have read th e  m a te ria l words 
o f th e  clause ; I  have n o t read th e  w hole o f i t .

M r. S tenham  fo r  the  m o tio n  in  ob je c tion  
takes th ree  po in ts . H e  says th e  cesser o f h ire  
o n ly  applies to  an accident a fte r  th e  vessel 
comes on h ire . W ith  regard  to  th a t,  I  th in k  
the  w ords are w ide  enough to  cover a case o f 
th is  k in d , because in  th is  case the re  was damage 
w h ich  p reven ted  th e  w o rk in g  o f th e  vessel fo r  
m ore th a n  tw e lve  ru n n in g  hours. The  vessel 
cou ld  n o t be loaded o r used b y  th e  cha rte re r 
w hen she was in  d ry  dock, and th a t  is w h a t she 
was w an ted  fo r. There fore, the re  was a loss 
o f  t im e  to  th e  charterers, and unde r those 
circum stances the  p a ym en t o f  h ire  is to  cease. 
T a k in g  th e  w ords in  th e ir  o rd in a ry  and n a tu ra l 
m eaning, the re  was a loss o f  t im e  fro m  damage 
p re ven ting  the  w o rk in g  fo r  m ore th a n  tw e lve  
hours. H e  says th a t  i t  m us t be damage th a t  
occurs a fte r  th e  vessel comes on h ire . The 
clause does n o t say so, and  one can w e ll im agine 
m an y  cases where damage w h ich  has occurred 
before th e  vessel comes on h ire  m ay  n o t be 
discovered, o r m a y  n o t be repa ired u n t i l  a fte r  
th e  vessel comes on h ire , and  i f  so, the  pa rties, 
b y  th e  te rm s o f  th e  clause, seem to  me to  
have p ro v id e d  fo r  such a m a tte r. As a m a tte r 
o f business, I  should th in k  th is  happens q u ite  
con s tan tly , and th e  w ords are s im ple enough 
to  cover such a case, and I  do n o t see any 
reason w h y  I  should confine i t  to  damage 
subsequently received. Then  his second p o in t 
was th a t  in  th is  case the re  was no loss o f  t im e , 
and his p o in t upon  th a t  was— as I  unders tand 
i t — th a t,  inasm uch as the re  was a te legram  
saying th a t  th e  vessel was n o t w an ted  fo r  lo ad 
in g  u n t i l  a p a r tic u la r  da te, the re  was no loss o f 
t im e . I  th in k  i f  the  words had been “  loss o f 
use ”  the re  m ig h t have been a good deal m ore 
to  be said fo r  M r. S tenham ’s a rgum ent, b u t  I  
m yse lf canno t see how , i f  th e  sh ip  is be ing d ry - 
doeked and th e  cha rte re r has n o t th e  bene fit 
o f  th e  t im e  when she is be ing d ry -docked , he 
has n o t lo s t t im e  under th e  ch a rte r-p a rty . 
H e  has lo s t fo u r  days to  w h ich  he had a r ig h t,  
and th a t  is a loss o f t im e . H is  la s t p o in t was 
th a t  the re  was n o t p re ven tion  o f  th e  w o rk in g  
o f the  sh ip . I t  seems to  me th a t  i f  you  p u t  a 
sh ip  in to  d ry  dock to  re p a ir a re n t in  her, as 
I  am  to ld  the re  was in  th is  case, w h ic h  had  been 
boxed in  w ith  cem ent te m p o ra r ily , th e  vessel 
cou ld  n o t be used fo r  th e  o rd in a ry  purposes o f a 
cha rte re r, nam e ly , to  co n tro l, w o rk , load and 
send her across the  sea. There fore, she was 
preven ted  fro m  w o rk in g  and the  damage d id  
p re ven t th e  w o rk in g  o f th e  vessel. T a k in g  
th e  v ie w  th a t  I  do, th is  clause seems to  me to  
be app licab le  to  th e  present case. There has 
been a loss o f  use o f th is  sh ip  suffered b y  the  
ow ner o f th e  sh ip  in v o lv in g  a loss o f m oney 
measured b y  th e  a m o un t w h ich  th e  cha rte re r 
d id  n o t pay .

I t  is q u ite  tru e  th a t  these com panies are a ll 
c losely in te r-re la te d , and the  accounts are 
made up  b y  one c le rk  in  one o f th e  companies 
w ho m ay  v e ry  lik e ly  a c t in  a s im ila r cap ac ity

[ A d m .

fo r  th e  o th e r companies, fo r  a l l I  know , b u t  i t  
seems to  me th a t  i t  was a p rope r d e b it no te  
th a t  was sent in  fo r  th e  h ire  w h ic h  a llow ed the  
deduction  o f th e  a m o un t c la im ed. I  canno t 
im ag ine an y  sh ipow ner w ho had ta ke n  the  
sh ip  o u t o f th e  hands o f his cha rte re r fo r  fo u r 
days w h ile  he repa ired he r p ro p e rly  sending in  
an y  accoun t o th e r th a n  th a t  w h ic h  was sent 
in  in  th is  case. H e  cou ld  n o t charge fo r  her 
w hen his ship had  re a lly  n o t been a t th e  disposal 
o f  th e  cha rte re r. A t  a n y  ra te , th a t  is w h a t has 
been done in  th is  case, and I  th in k  i t  is r ig h t. 
I f  he had sent in  such a c la im , I  th in k  the  
cha rte re r w o u ld  have been q u ite  ju s tif ie d  in  
c la im in g  those fo u r days back unde r th is  
clause and un de r th e  fac ts  o f th is  case. W h a t 
use th e  cha rte re r was go ing to  m ake o f the  
sh ip  a fte r  he has h ire d  he r is no  concern o f the  
to rt feasor in  th is  case, and  i f  i t  were, th e  fa c t 
th a t  he was n o t go ing  to  use he r w o u ld  n o t 
a v a il th e  defendants as an answer to  th e  c la im  
in  th is  case. Loss o f  t im e  I  have a lready  po in te d  
o u t is h o t th e  same as loss o f use.

F o r  these reasons I  re je c t th is  m o tio n  w ith

M o tio n  dismissed w ith  costs.
Report o f Registrar confirmed.

S o lic ito rs  : Thomas Cooper and Co., fo r  the  
m o tio n  ; Gregory, Rowcliffe, and Co., agents 
H i l l ,  D ick inson , and Co., L iv e rp o o l, con tra .

June  25, 26, and J u ly  23, 1929.

(Before H i l l , J . and E ld e r B re th re n .)

T h e  P r i n c e s s , ( a )

C o llis ion  —  Negligence —  Dum b barge moored 
alongside steamer d u rin g  n igh t —  Barge u n 
attended —  N o r id in g  ligh t —  P ort o f London  
R iver B y-Law s  1914-1926, by-law  14.

The defendants’ dumb barge was sunk in  a 
co llis ion  at n igh t w h ils t moored fo re  and aft 
alongside the p la in t if fs ’ steamship S. The
S. was ly in g  moored at a tie r in  the R iver 
Thames. The tie r was not a usua l barge 
m ooring. N o  r id in g  ligh t was exhibited by the 
barge, and she was le ft unattended d u rin g  the 
n igh t. Subsequently the S. settled down upon  
her, and sustained damage.

H e ld , that there was no negligence in  leaving the 
barge unattended.

B y  the P ort o f London R iver B y-Law s  1914-26, 
by-law  14, i t  is  provided that a vessel under 
150/f. in  length when at anchor or moored 
shall, by n ight, exh ib it fo rw a rd  where i t  can 
best be seen, but at a height not less than  10f t .  
and not exceeding 20f t .  above the h u ll, a white 
ligh t (hereinafter called the r id in g  ligh t) in  a 
lantern so constructed as to show a clear, 
u n ifo rm , and unbroken ligh t v isib le a l l  round  
the horizon at a distance o f at least one m ile. 
. . . .  Provided that (a) where masted vessels

(o) Reported by Geoffrey H utchinson, Esq., Barrister-
at-Law.
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are ly in g  made fa s t to the moorings in  the 
tiers, on ly the outermost off-shore o f such vessels 
,n  each tie r sha ll be required to exh ib it the 
r id in g  ligh t. . . . (c) Lighters ly in g  at the 
usual barge m oorings in  the r ive r above 
Gravesend, and lighters ly in g  made fa s t at 
wharves, p ie rs  or je tties, o r alongside vessels 
thereat, sha ll not be required to exh ib it the 
r id in g  ligh t.

Held, that the defendants' dumb barge was a 
vessel which was required to exh ib it a r id in g  
tight.

D a m a g e  A c t i o n .

The p la in tiffs , ow ners o f th e  steam ship Stork, 
M aim ed dam ages fro m  th e  de fendants, ow ners 
°* th e  dum b barge Princess, fo r  dam ages 
susta ined b y  th e  S tork  in  s e ttlin g  dow n upon 
the  Princess  w hen th e  la tte r  was sunk a long- 
Slde th e  Stork.

On th e  m orn ing  o f  th e  22nd O ct. 1926 the  
btork  was ly in g  m oored a t M il l  S ta irs  T ie r, 
t t iv e r  Tham es, head ing dow n r iv e r. On the  
Previous d a y  th e  S tork  had  been d ischarg ing 
cargo in to  the  defendants’ dum b barge Princess, 
uud d u rin g  th e  n ig h t th e  Princess  had  been 
e tt m oored fo re  and a f t  alongside th e  Stork. 
he Princess, w h ich  was p a r t ly  laden, had been 

f i t  un a ttended d u r in g  the  n ig h t. N o  r id in g  
'p u t was e xh ib ite d  on the  Princess d u r in g  the  

u igh t, b u t  an anchor l ig h t  was e xh ib ite d  on the

D u rin g  the  n ig h t a co llis ion  to o k  place 
“ Ween th e  Princess and some unknow n  vessel, 

u consequence o f  w h ich  the  Princess  sank, 
t j f  the  t id e  fe ll th e  S tork  se ttled  dow n upon 
he Princess and sustained damage.

The P o rt o f  L o nd on  R iv e r  B y -L a w s  1924-26 
Provide as fo llow s :

j . 't - A  vessel under one hundred and f i f ty  feet 
, .ugth when a t anchor or moored shall, by n ight, 

a J u .it  forward where i t  can best be seen bu t at 
tw  e'^ h t no t less than ten feet and not exceeding 
aftenty  feet above the h u ll a w h ite  lig h t (herein- 

er called the rid ing  lig h t) in  a lantern so con- 
1 ¡ f e t e d  as to  show a clear, un iform  and unbroken 

§ t  visible a ll round the horizon a t a distance of 
wh least one mile. . . . Provided th a t : (a)

ere masted vessels are ly ing  made fast a t the 
0f00rings in  the tiers, on ly the outermost o ff shore 
extf'K- vessels in  each tie r  shall be required to 
at th  t  t *le r id in g lig h t . . . (c) Lighters ly ing
q  the usual barge moorings in  the rive r above 
Pie Vesend> and lighters ly ing  made fast a t wharves, 
n ,r^ or je tties or alongside vessels thereat, shall 

*e required to  exh ib it the rid ing  lig h t . . .

D1 . unlop, K .C . and O. L .  Bateson fo r  th e  
sat u tiffs .— The onus is upon th e  defendants to  
ne th e  court  th a t  th e  Princess  sank w ith o u t 
7 Sugence on th e ir  p a r t : (The M erchant P rince, 

®P- M ar. L a w . Cas. 208 ; 67 L .  T . R ep . 251 ; 
“Y I 1- 179). The Princess  ou gh t n o t to  have 

n *ref t  un a ttended : (The St. A u b in , 10 Asp.

p 601 aW Cas‘ 298 ; 95 L ‘ T> ReP‘ 586 ; (1907)
exhih i  ^  r id in g  l ig h t  ough t also to  have been 
bv-1Dlted on th e  Princess  in  accordance w ith  
1 Oi l  ^  the  P o rt o f  L o nd on  R iv e r  B y-law s 
m oor’26’ ® ta irs T ie r is n o t a usual barge

V o l . X V I I I . ,  N .  S.

Batten, K .C . and Dum as  fo r  the  defendants.—- 
There was no negligence in  leav ing  th e  Princess 
una ttended . As to  th e  alleged fa ilu re  to  show 
a r id in g  lig h t ,  no r id in g  lig h t  was required 
under p rov iso  (a) and (c) o f  b y - la w  14.

Cur. adv. vu lt.

J u ly  23, 1929.— H i l l , J . : T h is  case invo lves 
a c la im  fo r  damages fo r  negligence b y  the  
owners o f the  steam ship Stork  against the  
owners o f  th e  dum b barge Princess. The Stork 
was a vessel o f 2029 tons gross and 270 ft. long. 
She was ly in g  m oored a t M il l  S ta irs T ie r, in  
th e  R iv e r  Tham es, heading dow n r iv e r, p a r t 
laden.

The Princess  was a steel dum b barge o f 
130 tons c a rry in g  capac ity , 7 4 ft. long, and 
on th e  day preceding th e  damage to  th e  Stork 
she was ly in g  alongside th e  Stork, on the  
Stork 's  s ta rboard  side, heading up  r iv e r  ; th a t  
is to  say, th e  Princess's s ta rboard  side was 
alongside th e  Stork 's  s ta rboard  side. The 
Princess was a ttached to  th e  Stork  b y  ropes 
fore and a f t  and breast ropes. The Princess 
had come the re  on th e  a fte rnoon o f the  
21st O ct. 1926, and had received p a r t o f a 
cargo o f aspha lt fro m  the  Stork. A t  five  
o’c lock in  th e  a fte rnoon  she had abou t 40 tons 
in  her in  th e  a fte r  p a rt. W o rk  fo r  the  n ig h t 
the n  ceased and th e  ligh te rm e n  le ft  the  
Princess the re . D u r in g  th e  n ig h t she carried 
no l ig h t  and she had no one on board. H ig h  
t id e  was a t 2.17 a.m . on the  fo llo w in g  m orn ing . 
Some tim e  d u rin g  th e  n ig h t the  Princess sank, 
and as th e  t id e  fe ll th e  Stork rested upon her, 
and b o th  vessels received damage. The p la in 
t if fs  sue the  owners o f the  Princess fo r  the  
damage.

N o w  a barge ough t n o t to  s ink  and get in to  
such a pos ition  th a t  a steamer alongside o f her 
sits on her. T h a t she go t in to  such a pos ition  
is, I  th in k ,  p r im d  fac ie  evidence o f negligence. 
The Stork  had no steam and cou ld  n o t rem ove 
herself in  t im e , even a lthough  those on board  
had know n  th a t  th e  Princess had sunk in  
dangerous p ro x im ity  to  th e  Stork. P r im d  facie , 
therefore, the re  is evidence th a t  th e  damage to  
th e  Stork  was due to  negligence fo r  w h ich  the  
defendants were responsible. T h a t has sh ifted  
the  burden on to  th e  defendants.

The defendants contend th a t  th is  s in k in g  was 
w ith o u t negligence on th e ir  p a r t.  As th e y  were 
bound to  do, th e y  set o u t to  prove w h a t was 
the  cause o f the  s in k ing . Unless th e y  d id  th a t  
th e y  cou ld n o t say th a t  the re  was no negligence 
on th e ir  p a r t.  I  f in d  th a t  th e  incurs ion  o f 
w a te r was due p r im a r ily  to  damage to  the  
Princess, as described in  the  survey reports. 
The damage to  the  Princess was on the  p o r t 
side 2 ft.  fo rw a rd  o f the  cab in bu lkhead . W h a t 
was th e  cause o f th is  damage ? I  am  advised, 
and I  e n tire ly  agree, th a t  i t  m ust have been 
sustained when the  Princess was a floa t, and b y  
some o th e r vessel s tr ik in g  th e  Princess. N o  
one, except the  m an w ho d id  th e  m isch ief, 
knows w h a t vessel s tru ck  the  Princess— and 
possib ly  he does n o t kno w . B u t  i t  is, as I  
find , ce rta in  th a t  some vessel d id  s tr ik e  the

I
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Princess. I  accept the  evidence th a t  up  to  
5 p .m . th e  damage d id  n o t ex is t. A n o th e r 
barge in  the  barge t ie r  near b y  was broken 
a d r if t  d u r in g  th a t  n ig h t . The w a tchm an o f  the  
Stork  d id  see a tu g  and to w  w h ich  passed, 
fo rc in g  her w a y  th ro u g h  c ra ft  in  th a t  ne igh
bourhood, and i t  m ay  be th a t  th e  c ra ft was 
d rive n  against th e  Princess. A t  a n y  ra te , some 
vessel d u rin g  th a t  n ig h t was carelessly hand led 
in  the  ne ighbourhood, and the  resu lt was th a t  
som eth ing came in to  co llis ion  w ith  th e  Princess 
and d id  her damage. The re su lt o f  th e  damage 
to  th e  Princess  was th a t  she made w a te r and 
sank.

I ,  there fore, f in d  th a t  th e  incu rs ion  o f  w a te r 
w h ich  caused the  Princess to  s ink  was b y  reason 
o f  co llis ion  w ith  some unkno w n  vessel o r c ra ft. 
T h a t, however, does n o t com p le te ly  discharge 
th e  onus w h ich  rests upon the  defendants. 
T hey  m ust fu r th e r  show th a t  the  co llis ion  and 
th e  s in k in g  were w ith o u t negligence o f  th e ir  
p a r t.  The p la in t if fs  say th a t  th e  defendants 
fa il to  do th a t  fo r  tw o  reasons : (1) th a t  the  
barge ough t to  have had a m an  in  charge ;
(2) th e  barge ou gh t to  have been e x h ib it in g  
a lig h t .  I f  e ith e r o f  these p ropositions is sound, 
th e n  i t  is c lear th a t  the  defendants canno t 
show th a t  th e  s in k ing  was w ith o u t negligence 
on th e ir  p a r t.  I f  a m an had been on board  he 
m ig h t have g iven  w a rn in g  to  p re ven t the  
co llis ion  ; o r he m ig h t s h o rtly  a fte r  th e  co l
lis io n  have discovered th e  leak caused b y  i t  
and ob ta ined  assistance in  order to  rem ove the 
barge to  a p o s itio n  where she w o u ld  have sunk 
c lear o f th e  Stork. The damage was such th a t  
i t  m us t have take n  a considerable t im e  fo r 
su ffic ien t w a te r to  en te r and  s in k  th e  barge. 
I f  the  barge had been e x h ib it in g  a l ig h t  the  
co llis ion  m ig h t never have happened.

I  am  n o t able to  f in d  th a t  i t  was negligence 
to  leave th e  barge unattended. W hether, in  
r iv e r  o r in  dock, a barge ou gh t to  be a ttended 
depends in  each case on the  p a rtic u la r lo c a lity  
and t im e  and the  o th e r circum stances o f  the  
p a r tic u la r  ease. The Princess was fas t fore 
and a f t  alongside the  Stork  in  th e  t ie r .  She 
was on th e  side o f  th e  steam er rem ote fro m  the 
m a in  tra ffic  o f the  r iv e r. There m ig h t be some 
tra ff ic  on the  sou th  side between the  barge 
tie rs  and th e  steamer, o r in  o r o u t o f S t. S av iou r’s 
dock. B u t  S t. S av iou r’s dock is o n ly  a sm all 
in le t, and the  tra ff ic  was n o t lik e ly  to  be con
siderable ; n o r was there  a n y  reason to  expect 
th a t  such tra ff ic  as the re  was w o u ld  n o t keep 
clear o f  the  steamers a t th e  t ie r  and c ra ft 
m oored alongside the m . I  have asked the  
E ld e r B re th re n  fo r  th e ir  v iew . T hey  are o f 
o p in ion  th a t  i t  was n o t im p rope r to  leave the  
barge unattended . I  am  o f  th e  same op in ion .

B u t  th a t  s t i l l  leaves th e  question o f the  lig h t, 
and th a t  depends on the  P o rt o f London  
B y-La w s , N o . 14. The f irs t  p a r t  o f  b y -la w  14 
provides as fo llow s : “ A  vessel under one 
hundred  and f i f t y  fee t in  le n g th  w hen a t anchor 
o r m oored, sha ll, b y  n ig h t, e x h ib it  fo rw a rd  
where i t  can best be seen b u t  a t a h e ig h t n o t 
less th a n  ten  fee t and n o t exceeding tw e n ty  
feet above the  h u ll a w h ite  l ig h t  (he re in a fte r

[ A d m .

called th e  r id in g  lig h t)  in  a la n te rn  so con
s truc ted  as to  show a clear, u n ifo rm  and un 
broken  l ig h t  v is ib le  a l l round  th e  ho rizon  a t a 
d istance o f a t least one m ile . P rov ided  th a t  
in  th e  case o f  a lig h te r  th e  r id in g  l ig h t  m ay be 
placed on th e  h ighest ava ilab le  p a r t the reo f.” 1 
T h a t applies to  th e  Princess. She was a vessel ; 
she was m oored ; she was m oored fore and a ft  
to  th e  Stork, w h ich  was he rse lf m oored fore and 
a ft.  So fa r, there fore, the  ru le  w ou ld  impose 
upon the  Princess  the  ob lig a tio n  to  e x h ib it  a 
r id in g  lig h t.  B u t  the re  are ce rta in  provisos to  
the  by -law . P roviso  (a) is as fo llow s : “  W here 
m asted vessels are ly in g  made fas t a t th e  
m oorings in  tie rs , o n ly  the  ou te rm ost o ff shore 
o f  such vessels in  each t ie r  sha ll be requ ired to  
e x h ib it  th e  r id in g  l ig h t . ”  The Princess was 
n o t a m asted vessel. Then prov iso  (c) reads 
as fo llo w s : “  L ig h te rs  r id in g  a t th e  usual
barge m oorings in  the  r iv e r  above Gravesend, 
and ligh te rs  ly in g  made fas t a t wharves, p ie rs 
o r je tt ie s  o r alongside vessels the rea t, sha ll no t 
be requ ired to  e x h ib it  the  r id in g  l ig h t . ”  The 
Princess  was n o t ly in g  a t an y  usual barge 
m oo ring  n o r was she made fast to  a w h arf, 
p ie r o r je t t y ,  no r was she alongside a vessel 
a t a w h a rf, p ie r o r je t t y .  There is, the re fo re , 
n o th in g  to  take  the  Princess o u t o f  the  ob liga 
t io n  im posed upon  her b y  th e  ru le , to  e x h ib it  
a r id in g  lig h t  on her h ighest ava ilab le  p a rt. 
She had no lig h t .  D isobedience to  the  ru le  is  
negligence.

The defendants canno t p rove th a t  the  absence 
o f a l ig h t  was n o t a cause o f  the  co llis ion . They 
fa i l  to  discharge th e  onus w h ich  is upon them , 
and there fore  the re  m ust be ju d g m e n t fo r  the  
p la in tiffs .

S o lic ito rs : Batham  and G re ig ; J  A  and
H . E . Farn fie ld .

J u ly  3, 4, 5, 8, 15, and  25, 1929. 

( B e fo r e  H i l l , J . a n d  E l d e r  B r e t h r e n .)

T h e  T o v a r i s c h . ( a )

C o llis ion— L ig h ts— “  F la re -up  ”  ligh t— M a y  be 
shown i f  necessary to attract attention— Green 
pyrotechnic ligh t shown— Whether “ f la re -up  ”  
ligh t authorised by regulations— Regulations 
fo r  P reventing C o llis ions at Sea 1910, art. 12.

A r t .  12 o f the Regulations fo r  P reventing Col
lis ions at Sea 1910 authorises the use by 
any vessel o f a “  fla re -u p  ”  ligh t, i f  necessary 
to attract attention, in  add ition  to the lights  
which she is  by the regulations required to 
carry.

H e ld, tha t a rt. 12 does not authorise the use of 
a green o r red pyrotechnic ligh t, and that a 
“  f la re -u p  ”  ligh t means an o rd in a ry  flam e, 
and not a specia lly coloured flam e.

Quaere, whether i t  is  perm issib le to use a “  blue ”  
pyrotechnic ligh t, which burns w ith  a more

(a) Reported by Geoffrey H utchinson Esq., B arrister-
at-Law,



ASPINALL’S MARITIME LAW CASES. 5 9

Adm.] T h e  T o v a r i s c h . [ A d m .

penetra ting ligh t, nearer a pu re  white than the 
yellow o f an o rd in a ry  flam e.

D a m a g e  A c t i o n .

The p la in tiffs , ow ners o f th e  Ita lia n  steam 
sh ip  A lcan ta ra , c la im ed  dam ages fro m  th e  
de fendants, ow ners o f th e  R ussian fou r-m a ste d  
barque Tovarisch, in  respect o f a c o llis io n  
between th e  A lca n ta ra  and th e  Tovarisch, 
wh ich  to o k  p lace in  th e  E n g lish  C hannel. In  
Consequence o f th e  c o llis io n  th e  A lcan ta ra  
sank w ith  a ll hands, w ith  th e  e xce p tio n  o f a 
s ing le  s u rv iv o r.

The fa c ts  and argum ents o f counsel fu lly  
appear fro m  th e  ju d g m e n t o f H ill,  J .

Langton, K .C ., D igby, K .C ., and C y r il M il le r  
to r th e  p la in tiffs .

D un lop , K .C ., Stranger, 
lo r  the  defendants.

and  K ro u g lia k o ff 

C ur. adv. vu lt.

- ' u h j 25,1929.— Hill, J .— The vessels in v o lv e d  
!n  th is  co llis ion  were th e  I ta l ia n  steam ship 
A lcan ta ra  and the  Russian sa iling  ship Tovarisch. 

he co llis ion  happened on th e  24 th  Feb. 1928. 
he A lcan ta ra  was a single screw steam ship 
. I® 82 tons gross, 289 ft. long , she was laden 
i th  m in e ra l ore, and  m anned b y  a crew  o f

W enty-three hands a ll to ld . H e r lig h ts  were
c ectric . The Tovarisch  was a fou r-m asted  

arque o f 2472 tons gross, 284 ft. long , she was 
^ e a v ily  ba llasted, d ra w in g  1 7 ft. 2 in . fo rw a rd  
sh' a^ ‘ She was em ployed as a t ra in in g

’P fo r th e  Russian M ercan tile  M arine . H e r 
rew was n in e ty -fiv e  hands a ll to ld , in c lu d in g  

o u t s ix ty  cadets. H e r lig h ts  were o il.  The 
eantara  was bound up  Channel fo r  Calais. 
le Tovarisch  was bound dow n Channel, a fte r  

Passing th e  S outh  F o re land  and D o ve r. The 
olhsion was in  th e  ne ighbourhood o f Dunge- 

ness, th e  defendants say ab ou t S .S.W . o f Dunge- 
T l f S’ a.n d  ab o u t th ree to  fo u r  m iles d is ta n t. 

e ships were in  co llis ion , th e  b o w s p rit and 
cm o f th e  Tovarisch  w i th  th e  p o r t  side o f  the  

^  fa n ta ra .  The A lcan ta ra  sank w ith in  a few 
m utes and a ll on board  he r were lo s t except 

w  e m an w ho, a t the  m om ent o f th e  co llis ion , 
^ a s  in  th e  engine room  and w ho came on 
bc> ’ and> as the  A lcan ta ra  sank under the  
a t f VS td e  Tovarisch, caugh t h o ld  o f  a cha in 
la t aC^ ed to  th e  b o w sp rit and te n  m inutes 
j .  er Was hau led on board  th e  Tovarisch. 
w m ay be th a t  n o th in g  th a t  cou ld  be done 

have saved a n y  others. B u t  i t  is m uch 
; be reg re tted  th a t  th e  Tovarisch  d id  n o t 
ea n!ed ia te ly  b r in g  he rse lf to  as she cou ld  
th r  ^  dave done w ith o u t r is k  to  herself. She 
bo ° U t lifebuoys , and prepared to  low er 
ona, s Po rt  and s ta rboard , b u t  b y  c o n tin u in g  
Cojj. e.r  course she was a lrea dy  past th e  place o f

m aster and th e  th ird  o ffic e r say th a t th e y  
the f ° \ know  th a t th e  A lcan ta ra  had  sunk. B u t 
I t  i J° 0^ ‘ ° u t  knew  i t ; he had  seen h e r go dow n, 
no ^ s tra n 8e th a t th e  m aste r shou ld  have m ade 
co)l!,r; flV ir y  as t °  th e  sh ip  w ith  w h ic h  he had 
o u t aed' The fa c t th a t th e  p la in tiffs  are w ith - 

any  evidence excep t th a t o f th e  one

s u rv iv o r, w ho was in  th e  engine-room  a t the  
m om e n t o f  co llis ion , and had la s t been on deck 
some tw e n ty  m inu tes before, makes th e  case one 
o f d if f ic u lty  fo r  th e  p la in t if fs , and also fo r  the  
defendants, and s t i l l  m ore fo r  th e  judge. The 
p la in t if fs  called th is  w itness and p u t  in  the  
log  o f  th e  Tovarisch, and p u t  in  c e rta in  answers 
to  - in te rroga to ries . T h a t was th e  p la in t if fs ’ 
evidence as to  th e  fac ts  o f  th e  co llis ion . T he  
p la in t if fs  also ca lled tw o  surveyors. The 
defendants were ab le to  ca ll such evidence fro m  
th e  Tovarisch  as th e y  th o u g h t f i t .  T h e y  called 
th e  th ir d  o fficer, w ho was in  charge o f  the  
w a tch , th e  m aster, w ho had been on deck when 
Dungeness was passed, and w ho came on 
deck v e ry  s h o rtly  before th e  co llis ion , an
A .B ., a cadet w ho was a t th e  wheel, and 
a cadet w ho was on the  lo ok -o u t. These 
were th e  de fendants ’ w itnesses as to  the  facts 
o f  the  co llis ion . T w o  o th e r m en fro m  the  
sh ip  were ca lled on th e  question  o f th e  e ffic iency 
o f th e  Tovarisch's  green lig h t ,  as w e ll as a B oa rd  
o f T rade  inspecto r, and also a su rve yo r as to  
angle and speed. M y  task  was n o t ligh tened  
b y  the  fa c t th a t  th e  b u lk  o f th e  evidence o f 
th e  defendants was g iven  in  R ussian, and th a t  
the re  were e v id e n tly  differences in  in te rp re 
ta t io n . I  w o u ld  suggest th a t  where witnesses 
are go ing to  g ive  th e ir  evidence in  a fo re ign 
language th ro u g h  an in te rp re te r i t  w o u ld  be 
v e ry  desirable th a t  tw o  in te rp re te rs  should be 
em ployed so th a t  th e y  m ig h t w o rk  in  re lays. 
T o  t r y  to  in te rp re t evidence fo r  fo u r  o r f ive  
hours a d a y  m us t be v e ry  t r y in g  w o rk , and  I  
w o u ld  suggest th a t  in te rp re te rs  should be 
tre a te d  as sho rthand  w rite rs  are, b y  be ing 
p e rm itte d  to  w o rk  in  re lays.

The place o f co llis ion  m ay, I  th in k ,  be 
accepted. B e ing  on S. 60° W . th e  Tovarisch  
had had Dungeness abeam ab ou t tw e n ty - 
e ig h t m inu tes  before th e  co llis ion .

The t im e  : The  defendants f ix  i t  a t abou t 
8.10 p .m ., th e  p la in t if fs  a t ab ou t 7.52 p .m . 
The precise agreem ent o f th e  t im e  is n o t 
im p o rta n t.  I t  was s h o rtly  before th e  change 
o f w a tc h  on th e  A lca n tra , and s h o r tly  a fte r  the  
change o f  w a tch  on th e  Tovarisch.

W eath e r : The p la in t if fs  p lead hazy w ith  fa ir  
v is ib i l i ty ,  th e  defendants hazy. P avon  (the  
s u rv iv o r  fro m  th e  A lcan ta ra ) says he was on 
deck ab ou t tw e n ty  m inu tes  before th e  co llis ion  
hnd i t  was th e n  fine . H e  cou ld  see th e  m oon 
(w h ich  m us t have been fa ir ly  lo w  in  th e  west) 
b u t  n o t th e  coast. T he  Tovarisch's  log a t 
8 p .m . records “  O n ho rizon  haze.”  The 
w e a th e r records o f  Dungeness L igh thouse  and 
V arne  L ig h ts h ip  (p u t in  b y  th e  p la in t if fs )  
record fog  and th e  sound ing o f  th e ir  fog horns. 
T h is  m ay  denote a g rea te r o r less degree o f 
fog . The de fendants ’ p re lim in a ry  ac t says 
th e  A lca n ta ra 's  l ig h ts  were seen a t ab ou t one 
m ile . The lo o k -o u t judged  th e  d istance a t 
w h ic h  he saw th e  m asthead l ig h t  as ab ou t 
th ree -qua rte rs  o f a m ile . Assum ing th e  lig h ts  
were seen as soon as th e y  cou ld  be seen, and  
assum ing th e  speeds were a b o u t equa l, and 
ab ou t s ix -a n d -a -h a lf kno ts , th e  th ir d  o ffice r’s 
estim ates o f  t im e  between s ig h tin g  and co llis ion
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w h ich  w o rk  o u t a t tw o -a n d -a -h a lf to  th ree  
m inu tes , w o u ld  g ive a v is ib i l i t y  o f  abou t 
tw o - th ird s  o f a m ile . I  take  i t  th a t  th e  jv is i-  
b i l i t y  was tw o -th ird s  o f  a m ile . I  ta ke  i t  
th a t  the  v is ib i l i t y  o f th e  A lca n ta ra 's  lig h ts  was 
somewhere between tw o -th ird s  o f a m ile  and 
one m ile . I t  m ay  be th a t  th e  e lec tric  lig h ts  o f 
th e  A lca n ta ra  were v is ib le  a t a grea te r d istance 
th a n  th e  o il lig h ts  o f th e  Tovarisch.

W in d  : I t  is agreed th a t  i t  was a m odera te  
breeze fro m  a b o u t E as t. The m aster o f the  
Tovarisch  said E a s t to  E . b y  S. Dungeness a t 
6 p .m . and 9 p .m . records E .N .E ., th e  Varne 
a t th e  same hours E as t. The  Tovarisch's  log 
records E . b y  N . I t  was said th a t  the  Tovarisch  
had th e  w in d  on th e  p o r t  q u a rte r, w ith  yards 
braced acco rd ing ly  and had the  sails fu ll .

Speeds : The  evidence o f  P avon is th a t  the  
speed o f  th e  A lcan ta ra  was a b o u t s ix -a nd -a -ha lf 
kno ts . H e  said th a t  th e  te leg raph  was a t  fu l l  
speed, b u t  tw o  hours before he had had  orders 
to  reduce th e  revo lu tions  and had  reduced 
th e m  fro m  seven ty -e igh t to  s ix ty -e ig h t. A t  
seven ty -e igh t th e  speed was e ig h t kno ts , and 
a t s ix ty -e ig h t i t  w o u ld  be som eth ing under 
seven kno ts . The Tovarisch  had a ll square 
sa il except roya ls , on th ree  m asts (w h ich  he 
calls fo re , m a in , and second m a in  m asts), 
had  n o th in g  on th e  fo u r th  o r jig g e r m ast, and 
had th ree  head sails, o u te r j ib ,  j ib  and ffo re  
s taysa il. T he  p la in t if fs  say she was m ak ing  
a b o u t s ix -a n d -a -h a lf kno ts , and th e  Tovarisch  
log  so records, and th a t  m ay  be accepted. The 
surveyors agree th a t  the re  was n o t m uch 
difference between the  speeds o f  th e  tw o  vessels 
a t th e  m om ent o f  co llis ion .

Courses : T he  course o f  the  Tovarisch  was
S. 60° W . T h a t is the  de fendants ’ evidence 
and th e  record  o f  th e  Tovarisch's  log. The 
A lca n ta ra 's  course canno t be p re c ise ly !fixe d . 
B u t  i t  m ay, I  th in k ,  be take n  th a t  i t  was 
som eth ing between N . 76° E . and N . 82° E . 
The answers p u t  in  b y  th e  p la in t if fs  estab lish 
th a t  th e  lig h ts  f irs t  seen b y  th e  th ir d  o fficer 
o f  th e  Tovarisch  were m asthead, red and green, 
one-and-a -ha lf to  tw o  po in ts  on the  s ta rboa rd  
bow . As th e  head ing o f  th e  Tovarisch  was a t 
th a t  t im e  S. 60° W .. i t  fo llow s th a t  the  head ing 
o f the  A lca n ta ra  a t  th a t  m om en t was n o t less 
th a n  76°, and n o t m ore th a n  82° east o f n o rth . 
I t  is, o f  course, possible th a t  th e  A lcan ta ra  
had  seen th e  Tovarisch  and had a lready  p o rte d  
before she was seen b y  th e  th ir d  o fficer o f the  
Tovarisch. B u t  th a t  is n o t th e  de fendants ’ 
case, no r, I  th in k ,  th e  p la in t if fs ’ case. The 
A lca n ta ra  was bound fo r  Calais and ve ry  
p ro b a b ly  had set a course fro m  th e  Royal 
Sovereign to  th e  V arne  to  pass the  V arne on 
he r p o r t  hand . F ro m  th e  de fendants ’ place 
o f  co llis ion  to  th e  V arne  is N . 76° E . The 
A lca n ta ra  w o u ld  be on a course a l i t t le  east o f 
th a t.  I  take  the  A lca n ta ra 's  course as ab ou t
N . 78° E . to  N . 80° E .

L ig h ts  : A n  a tta c k  is m ade b y  th e  p la in t if fs  
upon th e  Tovarisch's  green lig h t .  The p la in 
t i f fs ’ surveyors say th a t  w hen th e y  exam ined 
i t ,  M r. K in le y , on th e  27 th  Feb. 1928, and the  
1st M arch  1928, and M r. Camps on th e  1st

M arch  1928, th e  cog o f  th e  sp ind le  d id  n o t 
p ro p e rly  w o rk  upon  th e  w ic k , w i th  th e  resu lt 
th a t  th e  w ic k  m ig h t s lip  dow n. T h e y  had no  
d o u b t th a t  th e  b u rn e r in  th e  la m p  produced 
in  c o u rt was n o t  th e  b u rn e r th e y  exam ined. 
I t  is  u n fo rtu n a te  th a t  th e  defendants’ a tte n tio n  
was n o t a t once ca lled to  th e  bu rne r. T h a t 
was n o t th e  fa u lt  o f  th e  p la in t if fs ’ surveyors ; 
th e  de fendants ’ agents had  an o p p o rtu n ity  
o f  sending a su rve yo r w ith  M r. K in le y , b u t  d i 
n o t a v a il them selves o f  i t .  A  B o a rd  o f T rade  
su rveyo r inspected th e  Tovarisch's  lig h ts , 
p ro b a b ly  on, and c e rta in ly  n o t la te r  th a n  th e  
1st M arch  1928 ; w h e the r before o r a f te r  
M r. K in le y ’s second inspection  does n o t appear ; 
he fou nd  n o th in g  w ro ng  w ith  th e  w o rk in g  o f  
th e  w ic k . T he  defendants’ evidence is th a t  
th e  side lig h ts  were b u rn in g  b r ig h tly .  T he  
log  so records. I t  w o u ld  be v e ry  u n lik e ly  
th a t  in  so frequen ted  a p a r t  o f  th e  Channel th e  
Tovarisch  shou ld  be sa iling  w ith o u t lig h ts . 
On th e  evidence as a w ho le  I  f in d  th a t  th e  green 
l ig h t  was b u rn in g . The lam p  is a good typ e  
o f  la m p . I  am  unab le  to  f in d  th a t  th e  green 
lig h t  was n o t, in  fa c t, be ing e x h ib ite d  accord ing 
to  th e  ru les. As I  have said, in  th e  w eathe r 
w h ich  p re va iled , i t  is  possible th a t  th e  side
lig h ts  o f  th e  A lcan ta ra  were v is ib le  to  th e  
Tovarisch  a t  a g reater d istance th a n  th a t  a t 
w h ich  th e  l ig h t  o f  th e  Tovarisch  was v is ib le  
to  th e  A lcan ta ra .

P a r t o f th e  A lcan ta ra  f irs t  in  co llis ion  : The 
de fendants ’ evidence was th a t  th e  A lcan ta ra  
was s tru c k  in  th e  w a y  o f  th e  fo rem ast, and th a t  
she sank b y  th e  head. P avon ’s evidence 
was th a t  w hen he reached th e  deck fro m  th e  
engine room , and he w o u ld  come a b a ft the  
b ridge , the  b o w s p rit o f  th e  Tovarisch  was ove r 
th e  A lca n ta ra  between holds th ree  and fo u r. 
A t  th a t  t im e  th e  b o w s p rit m us t have been over 
th e  a fte r  p a r t  o f  th e  A lcan ta ra , fo r  i t  was to  i t  
th a t  P avon c lung . I  th in k  P avon m us t be 
r ig h t  ab ou t th is . I t  is n o t o f  g reat im p o rtan ce  
b u t  I  f in d  th a t  th e  A lcan ta ra  was s tru c k  a b a ft 
th e  engine room .

A ng le  o f th e  b low  : The defendants’ evidence 
is ab ou t fo u r po in ts . The de fendants ’ su rveyor 
th in k s  the  angle was ab ou t 45°. The p la in t if fs ’ 
su rveyo r th in k s  63°. I  am  n o t ab le to  decide 
d e fin ite ly . I t  was n o t less th a n  45° and n o t 
m ore th a n  63°.

B efore I  deal w ith  the  m anœ uvres o f  the  
vessels I  w i l l  ge t r id  o f the  question o f speed.
I  am  advised th a t  in  th e  w eathe r w h ic h  p re 
va iled  n e ith e r sh ip  can be fou nd  g u ilty  o f p ro 
ceeding a t excessive speed. I  agree. N o r on 
th e  evidence am  I  able to  f in d  th a t  th e  co llis ion  
was due to  bad lo o k -o u t on e ith e r vessel. 
I t  is th e  p la in t if fs ’ ease th a t  th e  Tovarisch  saw 
th e  A lcan ta ra  and acted w ro n g ly . I t  is the  
de fendants ’ case th a t  th e  A lcan ta ra  saw the  
Tovarisch  and acted w ro n g ly . The case has to  
be decided on o th e r g rounds th a n  lo o k -o u t. A t 
th e  same t im e  I  am  advised th a t  the  n a v ig a tin g  
officer o f  th e  Tovarisch  was n o t in  a n y th in g  
lik e  so good a po s itio n  as he w o u ld  have been 
had he been, as is usual in  sa ilin g  ships, on the  

i poop. H e was n o t in  a pos ition  to  keep an
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effective lo ok -o u t, o r have a c lear v ie w  along 
the side o f  th e  sh ip . M oreover, he was in  a 
very  bad  p o s itio n  fo r  g iv in g  he lm  orders, and 
seeing th a t  th e y  were understood and carried  
°u t.  The owners o f  th e  Tovarisch  have placed 
a bridge a th w a rt ships a l i t t le  a b a ft o f  the  
second m a inm ast and abreast o f its  rig g in g , 
ju s t fo rw a rd  o f  th e  fo rw a rd  b o a t d a v it  and  th e  
a fte r p a ir  o f  d a v its  shown on th e  pho tog raph , 
th e  wheel is in  th e  usual po s itio n , on th e  poop 
a ft  ; i t  is ab ou t 7 2 ft. a b a ft th e  bridge . The 
na v ig a ting  officer keeps his w a tc h  on th e  bridge, 
ue shouts h is  he lm  orders to  th e  m en a t th e  
wheel, to  g ive  orders he m u s t tu rn  round  
tow ards the m , and fo r  th e  m om en t cease to  
look o u t h im s e lf and have his back to  th e  lo o k 
ou t s ta tioned  on th e  forecastle head ; a t n ig h t, 
a t any ra te , he canno t see h im , and, i f  th e y  
*Uake a m is take , he canno t in s ta n t ly  be aware 

i t  and correct i t .  I  am advised th a t  -\Vith 
those arrangem ents th e  sh ip  was n o t under 
Proper con tro l.

Before I  deal w ith  th e  manoeuvres, i t  w i l l  
tvc We^  to  consider a question  o f  la w . The 
th ird  o fficer o f th e  Tovarisch  bu rne d  a green 
P yrotechnic l ig h t,  ho ld in g  i t  o u t fro m  the  
starboard  side o f th e  bridge . I t  is spoken o f 
■u the  pleadings as a green fla re . Specimens 
w ere produced in  c o u rt— o rd in a ry  green and 
red P yro techn ic  lig h ts . The Tovarisch  carried  
a supp ly  o f  such lig h ts — k e p t on th e  b ridge—  
trom  t im e  to  t im e  th e y  were used ; the  th ir d  
officer had some in  h is  pockets, and, as I  have 
said, l i t  one. T he  defendants say th is  was a 
“ g h t au thorised b y  th e  regu la tions. I f  a u th o r
e d  i t  m ust be b y  a r t .  12 : “  E v e ry  vessel 
[ffay, i f  necessary, in  o rder to  a t t ra c t  a tte n tio n , 
111 a d d itio n  to  th e  lig h ts  w h ich  she is b y  these 
fules requ ired  to  c a rry , show a fla re -up  lig h t,  
or use an y  d e tona ting  signal th a t  canno t be 
[Uistaken fo r  a distress s igna l.”  A r t .  31 
u ic luded am ong distress signals “  flares on the  

essel (as fro m  a b u rn in g  ta r  ba rre l, o il ba rre l, 
?•)•”  I  am  n o t, fo r  the  m om ent, concerned 
V'h th e  c o n d itio n  “  i f  necessary in  o rder to  

t t r a c t  a tte n tio n .”  I  am  concerned w ith  the  
s Can*ng o f “  a fla re -up  l ig h t . ”  The defendants 
ay  i t  m ay be o f an y  co lour, shown fro m  any 

I af t  o f  the  ship. I  canno t agree. In  m y  
P in ion, in  th e  language o f th e  sea i t  means a 
gh t, w h ich  is n o t in  a lam p, and is produced 
y  se tting  fire  to  som eth ing w h ich  burns w ith  
i  o rd in a ry  flam e and does n o t inc lude  specia lly 

u° ° u re d  flames. So also the  E ld e r B re th re n  
l|,l( erstand b y  a “  fla re -up  l ig h t  ”  an o rd in a ry  
. , rrie- So fa r as th e  regu la tions are concerned 
I  h P ^rase “  fla re -up  ”  o r “  fla re -up  l i g h t ”  is, 

elieve, fou nd  fo r  th e  f irs t  t im e  in  the  regula- 
°.ns ° f  1863. In  1863 I  d o u b t i f  py ro te chn ic  

y Q ° Ured lig h ts  were know n , I  mean o f the  k in d  
PoU ! !<IW in  y o u r hand. I  daresay coloured
e<,l ers’ w h ich  were ig n ite d  to  produce a 
do °.Ured lig h t,  were know n , b u t  I  v e ry  m uch 

n o t w he the r th e  py ro te chn ic  l ig h t  w h ich  you 
asa.sP w ith  y o u r hand  was kn o w n  as long ago 
a l i t+ f  i  l le powders w h ich  were con ta ined in  
on e l )ox I  can rem em ber as a l i t t le  bo y  le tt in g  

°n  G uy Fawkes D a y , b u t  th e y  were n o t th e

so rt o f th in g s  w h ic h  I  cou ld  ho ld  up  in  m y  
hand . I  have traced  th e  h is to ry  o f  “  fla re -up  ”  
o r “  fla re -up  lig h t  ”  in  the  regu la tions. In  
1910 th e  phrase occurs in  a r t .  8 (p i lo t  vessels) ; 
a r t .  9 (d) and ( / )  (fish ing  vessels) ; a r t.  10 
(ove rtaken  vessel) ; and a rt.  12. A r t .  12 f irs t  
appeared in  the  regu la tions o f 1896 (where also 
i t  was a r t .  12). A r t .  10 f irs t  appeared in  the  
regu la tions o f 1880 (as a r t .  11), and was re 
peated in  th e  regu la tions o f 1884 and th e  
regu la tions o f 1926. There was no correspond
in g  a rtic le  in  th e  regu la tions o f 1863. The 
second pa rag raph was added f irs t  in  the  regula
tion s  o f 1896 ; i t  is s ta ted  in  M r. M arsden’s 
5 th  e d it. (1904), th a t  i t  was added because 
doub ts had been expressed as to  the  le g a lity  
o f c a rry in g  a fixe d  stern l ig h t  : (see The 
Im bro  (6 Asp. M ar. L a w  Cas. 276 ; 1889, 60 
L .  T . R ep. 936 ; 14 P rob . D iv .  73)). A r t .  9 
relates to  th e  lig h ts  o f fish ing  vessels and 
fish ing  boats. I t  is  a ted ious ta sk  to  trace  the  
h is to ry  o f th is  reg u la tion . The rules as to  
fish ing  vessels have been a lte red  so o ften  and. 
when issued, suspended, th a t  I  w i l l  n o t even 
a tte m p t to  do i t .  A r t .  8 re lates to  p i lo t  vessels, 
and corresponds w ith  a r t .  8 o f 1896 and  o f a r t .  9 
o f 1884 and  a r t .  9 o f 1880 and a r t .  8 o f 1863. 
In  a r t .  12 th e  phrase has a lw ays been “  show 
a fla re -up  l ig h t  . . . th a t  canno t be m is 
take n  fo r  a d istress s igna l.”  I n  a r t .  10 the  
phrase has a lw ays been “  a w h ite  l ig h t  o r a 
fla re -up  lig h t . ”  The pow er to  c a rry  th e  w h ite  
l ig h t  fixed  and  screened has ex is ted since 1896. 
As to  a r t .  9 the  phrase a “  fla re -up  ”  f irs t 
occurs (as fa r  as I  can f in d  ou t) in  th e  regu la
tion s  o f 1863, a r t .  9, w h ich  relates to  open 
fish ing  boats and o th e r open boats. I t  p ro 
vides th a t  i f  th e y  do n o t c a rry  side lig h ts  the y  
sha ll c a rry  a la n te rn  w ith  green and red slides 
and e x h ib it  i t  in  su ffic ien t t im e  to  p re ven t 
co llis ion  so th a t  th e  green l ig h t  is n o t seen on 
the  p o r t  side n o r th e  red l ig h t  on  th e  s tarboard  
side. I t  the n  p rov ides fo r  a b r ig h t w h ite  l ig h t,  
when th e  vessel is a t anchor o r a ttached  to  her 
nets, and s ta tio n a ry . A n d  adds “  fish ing  
vessels and open boats sha ll, however, n o t be 
preven ted  fro m  using a fla re -up , in  a d d itio n , 
i f  considered exped ien t.”

F o r th is  was su b s titu te d  a r t .  10 o f 1880 
w h ich  added to  th e  regu la tions o f 1863, by  
m ak ing  special p rov is ions as to  traw le rs  and 
vessels engaged in  d r i f t  ne t fish ing , repea ting  
in  ne a rly  th e  same words th e  perm ission as to  
flares. “  F ish ing  vessels and open boats sha ll 
n o t be preven ted  fro m  using a fla re -up in  
a d d itio n  i f  th e y  desire to  do so.”  A r t .  10 o f  the  
regu la tions o f  18fj^ (Sept. 1884) repeated w ith  
m od ifica tions  a rt.  10 o f 1880 and re ta ined  the  
prov is ions as to  “  flare-ups ”  on th e  fo llo w in g  
words : “  F ish ing  vessels and open boats m ay  
a t an y  t im e  use a fla re -up  in  a d d itio n  to  th e  
lig h ts  w h ich  th e y  are b y  th is  a rtic le  requ ired 
to  c a rry  and show. A l l  “  fla re -up  ”  lig h ts  
e xh ib ite d  b y  a vessel w hen tra w lin g , dredg ing, 
o r fish ing , w ith  an y  k in d  o f d rag n e t sha ll be 
shown a t  th e  a fte r  p a r t  o f th e  vessel except 
th a t,  i f  th e  vessel is hang ing b y  th e  stern  to  
her t ra w l,  dredge, o r d rag ne t, th e y  sha ll be
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e x h ib ite d  fro m  th e  bow .”  A  reg u la tio n  o f 
1884 added special p rov is ions as to  steam 
tra w le rs  and sa iling  tra w le rs  p rescrib ing  the  
lig h ts  to  be carried  b y  th e m . A  fu r th e r  O rder 
in  C ouncil o f  th e  24 th  June  1885, a lte red  the  
regu la tions o f Dec. 1884, so fa r  as re la ted  to  
s a ilin g  vessels engaged in  tra w lin g , and gave 
the m  an o p tio n  o f  c a rry in g  a w h ite  l ig h t  v is ib le  
a l l rou nd  th e  ho rizon  and also “  a su ffic ien t 
sup p ly  o f red  py ro te chn ic  lig h ts  w h ich  sha ll 
each b u m  fo r  a t least t h i r t y  seconds ”  and 
d irec ted  th a t  “  one o f  th e  py ro te chn ic  lig h ts  
sha ll be shown on approach ing , o r on be ing 
approached b y  ano the r sh ip  o r vessel, in  
su ffic ie n t t im e  to  p re ve n t co llis ion .”

T h is  I  be lieve to  be th e  o n ly  reference to  
p y ro te ch n ic  lig h ts  in  th e  regu la tions. T hey  
were used unde r th a t  reg u la tion , and an 
instance o f  th e ir  be ing used m ay  be fo u n d  in  
th e  case o f  The O rion  (7 Asp. M ar. L a w  Cas. 
8 8 ;  65 L .  T . R ep. 50 0 ;  (1891) P . 307).
T h e n  came th e  regu la tions o f 1896 genera lly, 
and th e y  postponed th e  question o f Ashing 
vessels’ lig h ts  to  a subsequent O rder in  Council : 
<see M arsden, 5 th  e d it., p . 506). I  gave the  
reference to  M arsden fo r  th e  1880 regu la tions. 
T h a t w i l l  be fo u n d  in  th e  second e d it io n  o f 
M arsden, and th e  1884 regu la tions w i l l  be found  
in  th e  th ir d  e d itio n  o f M arsden.

I  have n o t fo u n d  o u t w hen th e  new Ashing 
vessels’  lig h ts  o rder was made w h ich  was 
in co rp o ra ted  in  1896, b u t  the re  was an order 
on th e  23rd O ct. 1905 w h ic h  I  have n o t seen, 
and  i t  m ay  be th a t  th a t  was i t .  F in a lly  the  
whole set o f regu la tions as to  Ashing vessels 
was recast b y  an O rder in  C ounc il o f  the  
4 th  A p r i l  1906, a r t .  9 o f w h ic h  is set o u t in  
M arsden, 6 th  e d it., p . 353. P y ro te chn ic  red 
lig h ts  have disappeared. The  p ro v is io n  as to  
sa iling  vessels engaged in  tra w lin g  is now  
a r t .  9 (d) (2) : “  S ha ll c a rry  a w h ite  l ig h t  in  
a  la n te rn  . . . v is ib le  a l l ro u n d  th e  ho rizon 
an d  sha ll also, on th e  approach o f  o r  to  the  
o th e r vessel, show where i t  can best be seen a 
w h ite  fla re -up l ig h t  o r to rc h  in  su ffic ien t t im e  
to  p re ven t co llis ion .”  A r t .  9 o f  1910 repeats 
a r t .  9 o f  1906. The p ro v is io n  as to  sa iling  
traw le rs  is a r t .  9 (d) (2). A r t .  9 ( / )  repeats in  
s lig h tly  d iffe re n t te rm s th e  perm ission w h ich  
ex is ted  since 1863 to  use a fla re -up  l ig h t .  The 
words are : “  ( / )  F ish ing  vessels and Ashing 
boats m ay a t a n y  t im e  use th e  fla re -up  lig h t  
in  a d d itio n  to  th e  lig h ts  w h ich  th e y  are b y  
th is  a rtic le  requ ired  to  c a rry  and show.”  N ow , 
lo o k in g  a t th e  regu la tions considered as a 
w hole , fro m  one end to  th e  o th e r o f the m , 
the re  is, in  m y  v ie w , n o th in g  to  ju s t i fy  the  
d is p la y  o f  a red o r green py ro te ch n ic  l ig h t  on 
a  sa iling  boa t. R ed py ro te chn ic  lig h ts  are 
o n ly  once m en tioned  and  th e n  are take n  o u t 
o f  th e  regu la tions flare “  w h ite ,”  and th a t  is 
in  a ru le  re la tin g  to  sa ilin g  traw le rs  w h ich  
su b s titu te d  a “  fla re -up  ”  l ig h t  fo r  a red 
py ro te chn ic  lig h t .  T he  phrase a “  fla re -up  ”  o r- 
“  fla re -up  l ig h t  ”  has appeared in  th e  rules 
since 1863. Since 1863 i t  has been used in  th e  
regu la tions re la tin g  to  “  Ashing vessels o r open I 
boat?,”  and in  th e  regu la tions re la tin g  to  p i lo t  |

vessels. Since 1880 i t  has been used in  the  
regu la tions re la tin g  to  an o ve rta k in g  vessel.

Since 1896 i t  has appeared in  a r t .  12, w h ic h  
authorises its  use “  i f  necessary in  o rder to  
a tt ra c t  a tte n tio n .”

M r. M arsden in  the  f i f th  e d it io n  (1904) in  
regard to  a r t .  12, says a t p . 364 : “  The 
‘ fla re -up  ’ l ig h t  in tended  b y  th e  a rtic le , p re
sum ab ly , is th a t  in  com m on use ; and care 
m us t be take n  th a t,  i f  an y  o f th e  m odern 
py ro te chn ic  lig h ts  are used, th e y  are such 
as canno t be m is taken  fo r  o th e r lig h ts  prescribed 
b y  th e  regu la tions .”  T h is  passage has been 
repeated b y  la te r ed itors.

T est th e  m a tte r  b y  a r t .  10. I f  th e  defen
dan ts ’ co n ten tio n  is r ig h t  th e  ove rtaken  vessel 
m ay  show a red o r a green l ig h t  fro m  her stern. 
I t  is  absurd to  suppose th a t  th e  regu la tions 
have th a t  effect. T est i t  again b y  a rt.  9 ( / )  ; 
th e  re su lt is  n e a rly  as absurd . A  Ashing vessel 
w h ich  is bound to  c a rry  th e  w h ite  lig h ts  
prescribed, o r, i f  a steam  tra w le r, a screened 
tr ic o lo u r  la n te rn , m ay  also b u m  a coloured 
l ig h t  v is ib le  a l l rou nd  th e  ho rizon  fro m  any 
p a r t  o f  th e  vessel. I  h o ld  th a t  the  “  fla re -up  ”  
l ig h t  means an o rd in a ry  flam e, and n o t a 
specia lly  coloured flam e. M y  o n ly  d o u b t is 
w he the r w h a t is called a b lue py ro te chn ic  
l ig h t  is perm issib le— i t  bum s w ith  th e  effect 
o f a m ore pe n e tra tin g  lig h t ,  w h ich  is nearer 
a pure  w h ite  th a n  th e  ye llow  o f  an  o rd in a ry  
flam e. I  do n o t decide th a t.  B u t  o f th is  I  am 
satisfied, th a t  th e  w ords “  fla re -up  lig h t  ”  
in c lude  n e ith e r a green flam e n o r a red flam e. 
T o  h o ld  otherw ise w o u ld  be to  in v ite  confusion 
and disaster. F la re -up  lig h ts  are n o t screened, 
and show a ll rou nd  th e  ho rizon . I f  th e  defen
dan ts ’ con ten tio n  were r ig h t,  a green p y ro 
tech n ic  lig h t ,  o r  a red, m ig h t be bu rned  on 
e ith e r side o f th e  ship, o r  a t  th e  s tem , o r in  the  
bows, fro m  w ha teve r d ire c tio n  th e  o th e r ship 
was approaching, and w h e the r she was m eeting , 
crossing, o r ove rta k in g .

The lig h ts  prescribed b y  th e  regu la tions fo r 
th e  Tovarisch  were th e  red and green side 
lig h ts , i.e ., lig h ts  in  lan terns p ro p e rly  screened. 
I f  i t  was necessary in  o rder to  a t t ra c t  a tte n tio n , 
she was e n tit le d  to  show som eth ing w h ich  
bu rned  w ith  an o rd in a ry  flam e. I t  was a 
breach o f th e  regu la tions to  e x h ib it  a green 
py ro te chn ic  l ig h t.

I  now  re tu rn  to  th e  de fendants ’ n a rra tive , 
and, in te r a lia , have to  consider w h e the r th a t 
breach caused o r co n trib u te d  to  th e  co llis ion .

The s to ry  o f th e  th ird  office r and the  answers 
w h ich  th e  p la in t if fs  p u t  in  is th is  : The Tovarisch  
saw b o th  side lig h ts  o f  th e  A lcan ta ra  one and 
a h a lf  to  tw o  po in ts  on th e  s ta rboa rd  bow  a t 
an estim ated distance o f  ab ou t a m ile  and, 
abou t a m in u te  la te r, a t  an estim ated distance 
o f  h a lf  to  th ree -qua rte rs  o f  a m ile , lo s t th e  red 
and had  o n ly  th e  green l ig h t  ab ou t tw o  po in ts  
on th e  s ta rboard  bow . U pon th is  th e  he lm  
was ordered ha rd -a -s ta rboa rd  and th e  th ir d  
o fficer to o k  fro m  h is pocke t a green p y ro 
techn ic  l ig h t  and l i t  i t  and he ld  i t  o u t from  
th e  s ta rboa rd  w in g  o f th e  b ridge. A b o u t h a lf  
a m in u te  la te r  th e  red l ig h t  o f  A lcan ta ra
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^®?Pened and a sho rt b las t was heard. U pon 
th is  th e  o rder “  h a rd -a -p o rt ”  was g iven. T w o 
urns o f th e  wheel had been ca rried  o u t under 

the  o rder ha rd -a -s ta rboa rd , and under the  
order h a rd -a -p o rt th e  wheel was p u t  r ig h t  over 
before the  co llis ion . A cco rd in g  to  the  answer 
put  in  the  green py ro te chn ic  l ig h t  was burned 
r ig h t  up  to  th e  co llis ion , b u t, accord ing to  the  
evidence o f  the  th ir d  o fficer, i t  was dropped 
when th e  o rder h a rd -a -p o rt was g iven . The 
b ird  office r said the re  was a m isunders tand ing 

*  th e  answer. A f te r  th e  red lig h t  o f the  
A lcantara  opened, her green l ig h t  was shu t and 
® second fa in t  sho rt b las t heard. A ccord ing  
9 th e  evidence th e  o rder “  h a rd -a -p o rt ”  was 

g iven one m in u te  o r a l i t t le  m ore before the  
co llis ion . W e thu s  have the  green lig h t  o f  th e  
jo v a ris c h  r ig h t  ahead o f  the  A lcan ta ra  ;  the  
lo va risch  passes on to  the  s ta rboa rd  bow  o f 
he A lcan ta ra  and the  vessels are green to  

green ; the  Tovarisch  begins to  a lte r to  p o rt, 
and burns th e  green lig h t.  The A lcan ta ra  p o rts  
th  ^a rd -a -p o rts  w ith  a sho rt b las t and opens 
he red l ig h t  ; th e  Tovarisch  ha rd -a -po rts , the  

A lcantara 's  green l ig h t  is shu t in . The co llis ion  
a llows in  a m in u te  o r ra th e r m ore. I  accept 
avon ’s evidence th a t  he had shu t o ff steam 

and stopped the  engines before th e  co llis ion  ;
is es tim a te  o f t im e  was one m in u te . H e  had 

neard  a b las t o f h is ow n w h is tle  before t h a t : 
e d id  n o t kn o w  w h a t i t  was ; his estim a te  o f 
in ie  was fo u r m inu tes before the  co llis ion . 
t te r  h is experiences, to o  m uch  re liance canno t 
e placed on his reco llections o f in te rva ls  o f 

. |b |e> b u t  he heard th e  b las t before he received 
•be o rder to  stop.

these facts I  conclude th e  fo llo w in g  : 
L /  The A lcan ta ra  when f irs t  seen had th e  

ovarisch r ig h t  ahead and the n  had th e  
t ovarisch  show ing a green lig h t  on th e  A lcan- 
ura « s ta rboa rd  bow , and th e  A lcan ta ra  was in  

P osition to  pass th e  Tovarisch  green l ig h t  to  
th 6en h g h t. There was no absolute need fo r 

e A lcan ta ra  to  a lte r  her course. On the  
°Urses i f  n e ithe r a lte red  th e y  w o u ld  have 

Passed w ith  one to  tw o  cables between them .
(2) F ro m  th e  po s itio n  o f  green to  green the  
cantara d id  p o r t o r h a rd -a -p o rt and la te r 

, er her course to  s tarboard . She m ust have 
to  s ta rboard  to  produce th e  angle o f 

•hsion even i f  i t  be o n ly  45°. 
st (3) Before th e  co llis ion  th e  A lcan ta ra  d id  
g.°P  he r engines, b u t she never reversed and 
e e n ia in ta in e d  her speed o f s ix  and a h a lf  o r 

?b seven kno ts  u n t i l  the  la s t m in u te  o r so.
Do t  The A lcan ta ra  d id  n o t p o r t  o r  hard-a - 
sj l r u n t i l  a fte r  the  Tovarisch  had begun to  
h /T v , Sreen pyro te chn ic  lig h t .  A ccord ing  
l i  . | t  e th ir d  o ffice r’s estim ate  o f tim es the  
, ,  t  had been b u rn in g  h a lf  a m in u te  before the  

cantara's  red lig h t  reopened.
1 The Tovarisch  im m e d ia te ly  th e  red lig h t  

a r i , le A lcan ta ra  was lo s t began to  s tarboard  
t 1̂C same tim e  l i t  the  green pyro techn ic

ol ' i  l  The Tovarisch  im m e d ia te ly  th e  red lig h t 
kent n ^ cantara  reopened ha rd -a -ported  and 

P ha rd -a -p o rt he lm  up to  th e  co llis ion .

I t  is c lear fro m  w h a t I  have said th a t  the  
Alcantara , a tte m p te d  to  cross w h a t was in  
fa c t th e  head ing o f th e  Tovarisch. A n d  i f  she 
knew  th a t  she had a sh ip  show ing a green lig h t  
on her s ta rboard  bow  she was c lea rly  to  b lam e ; 
she was g u ilty  o f  a m ost foo lish  ac tion . B u t  
she had had  e xh ib ite d  to  her a b r i l l ia n t  p y ro 
techn ic  lig h t .  I f  she had a lready seen th e  green 
lig h t  o f the  Tovarisch  the  py ro te chn ic  lig h t  
w o u ld  p ro b a b ly  have ob lite ra te d  the  feebler 
flam e o f th e  la n te rn . H o w  th e  pyro techn ic  
l ig h t  w o u ld  show upon the  sails is a m a tte r o f 
con jectu re . W h a t was the  A lcan ta ra  to  th in k  
o f i t  ? I  have asked the  E ld e r B re th re n , 
T h e y  say th e y  w o u ld  have regarded i t  as an 
im p e ra tive  dem and to  take  ac tio n— a w a rn in g  
to  th e  A lcan ta ra  th a t  she was do ing som e th ing  
dangerous, and an u rg en t ca ll to  her to  do- 
som eth ing d iffe re n t. In  these circumstances- 
th e y  are o f o p in ion  th a t  th e  A lcan ta ra  could 
n o t be b lam ed fo r  p o rtin g  o r ha rd -a -po rtin g  
so also w ith  regard to  the  engines, th e y  th in k  
th e  A lcan ta ra  canno t be b lam ed fo r  s to p p in g  
instead o f  reversing. The m aster o f the  
A lcan ta ra  w o u ld  be r ig h t  i f  he th o u g h t “  I  m a y  
be w rong  i f  I  keep ahead, I  m ay  be w ro ng  i f  
I  go astern, I  w i l l  s top and see.”  W h a t th e  
A lcan ta ra  d id  in  fa c t co n trib u te d  to  th e  co l
lis ion , b u t  i t  was n o t the  fa u lt  o f  the  A lca n ta ra  
th a t  she d id  i t .  The b u rn in g  o f  th e  green l ig h t  
was th e  cause, and was neg ligent, and th e  
Tovarisch  is to  blam e.

I  should add th a t  i t  w o u ld  be d if f ic u lt  fo r th e  
Tovarisch  to  ju s t i fy  the  b u rn in g  even o f a f la re  
o f th e  o rd in a ry  k in d . In  the  circum stances i f  
the  vessels were green to  green, i t  w o u ld  be m is 
lead ing and, i f  th e y  were green to  green i t  
was unnecessary to  a ttra c t a tte n tio n , and th e  
co n d itio n  o f a r t .  12 d id  n o t ex is t. I n  one set 
o f circum stances a fla re  m ig h t have been ju s t i
fied, nam ely , i f  th e  A lcan ta ra  ha v in g  o r ig in a lly  
had b o th  her side lig h ts  open to  the  Tovarisch  
had con tinued  to  keep the m  open, i.e ., had  
con tinued  to  approach w ith  r is k  o f co llis ion . 
B u t th a t  is n o t the  defendants’ case. I f  i t  had 
been th e  s ta r-bo a rd ing  o f  th e  Tovarisch  m us t 
have been w rong  beyond a ll d o ub t.

W h a t I  have a lready  said is enough to  show  
th a t  th e  p la in t if fs  have proved  the  Tovarisch  t o  
b lam e, and the  defendants have n o t p roved  th e  
A lcan ta ra  to  b lam e. B u t  in  case I  am  w rong 
abou t th e  green py ro te chn ic  l ig h t,  i t  is w e ll th a t  
I  should deal w ith  th e  o th e r charges made b y  
the  p la in t if fs  against th e  Tovarisch. T hey  are 
tw o . I t  is said th e  •Tovarisch  was w ro n g
(1) to  s ta rboa rd  and (2) to  ha rd -a -po rt. I n  th e  
f irs t  instance, when th e  Tovarisch  saw the  re d  
and green o f the  A lcan ta ra  on th e  s ta rboa rd  
bow th e  vessels were approach ing so as to  
in vo lve  a t th a t  m om ent r is k  o f  co llis ion . I t  
was th e  d u ty  o f th e  Tovarisch  a t th a t  m om en t 
to  keep he r course and speed. W he th e r th e  
Tovarisch  was ju s tifie d  in  s ta rboard ing  im m e
d ia te ly  depends on w hethe r the  r is k  was f in a lly  
a t an end. The po s ition  was s im ila r to  th a t  o f  
steamships o f crossing courses where the  d u ty  
o f the  stand-on sh ip  to  keep course and speed 
con tinued  u n t il th e  ships have d e fin ite ly
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passed o u t o f th e  phase o f  crossing ships. See 
The O rduna  (14 Asp. M a r. L a w  Cas. 574 ; 
122 L .  T . R ep. 5 1 0 ; (1919) P . 381). The
E ld e r B re th re n  are o f op in io n  th a t  i t  was n o t 
r ig h t  fo r  the  Tovarisch  to  s ta rboa rd  as soon as 
she d id .

I t  is a d if f ic u lt  question  and I  need n o t decide 
i t .  B u t  th is , a t  an y  ra te  seems clear. I f  th e  
p o s itio n  o f th e  ships was such th a t  i t  was 
necessary to  ca ll a tte n tio n  i t  can o n ly  be because 
the  ships are in  such a po s itio n  th a t  the re  was 
s t i l l  r is k  o f  co llis ion . A n d  e ith e r th e  Tovarisch  
ou gh t to  have k e p t her course o r she ou gh t n o t 
to  have bu rned  an y  so rt o f  flare.

As to  th e  h a rd -a -p o rtin g  o f th e  Tovarisch, 
th e  E ld e r B re th re n  advise me, and I  e n tire ly  
.agree, th a t  i t  was th e  w o rs t th in g  th e  Tovarisch  
c o u ld  have done. She was called upon to  
-act b y  th e  p o r tin g  o f th e  A lcan ta ra . The men 
a t the  wheel were a lready p u t t in g  th e  wheel 
to  s ta rboard  and the  Tovarisch  had begun to  
sw ing. H o w  m uch  she had swung I  am  unable 
to  say. I  am  unab le to  place too  m uch re liance 
on th e  m en a t th e  wheel, each o f w hom  says he 
was do ing th e  steering. B u t  i t  was a substan tia l 
m a tte r. W ith  th e  w in d  on her p o r t  q u a rte r she 
cou ld  a lte r  he r head ing m ore ra p id ly  to  p o r t  
th a n  to  s ta rboard . The th ir d  o fficer said th a t  
b y  ha rd -a -s ta rboa rd ing  th e  he lm  he cou ld  get 
th e  sails shaking in  one and a h a lf  m inu tes. In  
fa c t, th o u g h  th e  he lm  was a lready p a r t ly  over 
to  s ta rboa rd  the re  was t im e  to  ge t r ig h t  over 
to  p o r t  before th e  co llis ion . The head sheets 
cou ld  have been le t  go and  th a t  w o u ld  have 
assisted th e  s ta rboa rd  he lm . I f  th e  m en were 
a t  s ta tions— M r. D u n lo p  said the re  was no 
evidence th a t  th e y  were n o t— th e  yards cou ld  
have been braced and th e  sh ip  k e p t under 
c o n tro l. B u t  as the re  was a sm ooth  sea and a 
m odera te w in d  the re  was no danger in  th ro w in g  
th e  Tovarisch  f la t  aback. I  am  advised th a t  
i f  th e  ha rd -a -s ta rboa rd  he lm  had been con
tin u e d , th e  Tovarisch  w o u ld  v e ry  p ro b a b ly  
have b ro u g h t herse lf pa ra lle l w ith  th e  A lcan ta ra  
and avo ided th e  co llis ion  a ltoge ther. S a iling  
as she was, th e  Tovarisch  had  a lm ost as m uch 
pow er o f s topp ing  her w a y  b y  th ro w in g  herse lf 
up  in to  th e  w in d  as a steam er w o u ld  have had 
b y  revers ing her engines. The Tovarisch  was 
to  b lam e fo r  h a rd -a -p o rtin g  and fo r  fa ilu re  to  
con tinue  ha rd -a -s ta rboa rd ing . The resu lt is 
th a t  I  f in d  the  Tovarisch  alone to  b lam e.

A n y b o d y  w ho  is in te rested  in  f in d in g  o u t 
w h a t lig h ts  sa iling  ships had  to  show before the  
R egu la tions prescribed the m  w i l l  f in d  an 
in te res tin g  book b y  D r . P ra t t ,  o f  D o c to rs ’ 
Commons, w h ic h  deals w ith  th e  la w  on th a t  
sub jec t before 1863.

S o lic ito rs  : fo r  the  p la in t if fs , Richards  and 
B u t le r ; fo r  th e  defendants, M idd le ton , Lew is, 
a n d  Clarke.

J u ly  24 and  25, 1929.

(Before H il l , J.)

T he R uapehu  (N o . 2). (a)

L im ita t io n  o f lia b il ity  —  Dock-owner —  Damage 
to vessel in  docks at B lackw a ll— Dock-owner 
also in  control o f docks at Fa lm outh— Whether 
lim ita tio n  calculated upon tonnage o f largest 
vessel w ith in  the dock at B lackw a ll or dock at 
Falm outh— “  W ith in  the area over which such 
dock . . . au thority  perform s any duty or 
exercises any power ” — M erchant S h ipp ing  
(L ia b ili ty  o f Shipowners and others) A c t 1900 
(63 &  64 V ie t. c. 32).

B y  the M erchant S h ipp ing  (L ia b il i ty  o f S h ip 
owners and others) A c t 1900, s. 2 (1) “  the 
owners o f any dock sha ll not, where w ithout 
the ir actual fa u lt  or p r iv ity  any loss or damage 
is  caused to any vessel . . .  be liable beyond 
an aggregate amount not exceeding Si. fo r  each 
ton o f the tonnage o f the largest registered 
B rit is h  sh ip  which at the tim e o f such loss 
or damage occurring, is , or w ith in  the period  
o f five  years previous thereto has been, w ith in  
the area over which such dock or canal owner 
. . . .  perform s any duty o r exercises any  
contro l.”

Held, that, where a dock-owner exercised con
tro l over docks at F a lm outh  and docks at 
B lackw a ll, the docks at F a lm outh  were not 
w ith in  the area at B lackw a ll w ith in  which the 
dock-owners exercised c o n tro l; and therefore 
that where loss or damage was caused to a 
vessel in  the docks at B lackw a ll the dock- 
owners were not entitled to l im it  lia b il ity  upon 
the tonnage o f the largest vessel which had 
w ith in  the specified pe riod  been w ith in  the 
docks at Falm outh.

L im itatio n  A ction .

The p la in tiffs , R . and H . Green and S ille y  
W e ir L im ite d , ob ta ined  a decree l im it in g  th e ir  
l ia b i l i t y  fo r  loss o r damage caused to  the  
defendants’ steamship Ruapehu  w h ils t under
go ing repairs in  th e  p la in t if fs ’ d ry  dock a t 
B la c k w a ll in  M a y  1923 (reported  17 Asp. M ar. 
L a w  Cas. 270 ; 137 L .  T . R ep. 353 ; (1927)
A . C. 523) Messrs. R . and H . Green and 
S illey  W e ir L im ite d  c la im ed to  l im i t  th e ir  
l ia b i l i t y  to  th e  sum  o f  81. per to n  on th e  to n 
nage o f th e  Ruapehu, she be ing the  largest 
vessel w h ich  had been in  th e ir  d ry  dock a t 
B la c k w a ll w ith in  the  s tip u la te d  period o f five  
years.

The  M erchan t S h ipp ing  (L ia b il i ty  o f Ship
owners and others) A c t  1900 (63 &  64 V ie t, 
c. 32), s. 2 (1) prov ides as fo llow s :

The owners o f any dock . . . shall not,
where w ithou t the ir actual fau lt or p r iv ity  any 
loss or damage is caused to any vessel or vessels, 
or to any goods, merchandise or other things 
whatsoever on board any vessel or vessels, be 
liable to  dainages beyond an aggregate amount not 
exceeding 81. fo r each ton o f the tonnage o f the 
largest registered B ritish  ship which a t the tim e

(a) Reported by Geoffrey H utchinson, Esq., Barrister-at-
Law.
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th sucb loss or damage occurring, is, or w ith in  
the period 0f  f ive y ears previous thereto has been, 
W ithin the area over which such dock or canal 
owner, harbour au thority , or conservancy au thority , 
Performs any d u ty  or exercises any power.

Langton, K .C . and  Carpmael fo r  the  p la in t if fs .

Le Quesne, K .C . and P ilche r fo r  the  defendants. 
T T i1? p la in t if fs  are n o t e n tit le d  to  l im i t  th e ir  
l ia b i l i t y  upon th e  tonnage o f th e  la rgest vessel 
w h ich  has been w ith in  th e  docks a t B la c k w a ll, 
because th e y  in  fa c t exercise co n tro l over 
docks a t F a lm o u th , ow ned b y  th e  F a lm o u th  
1J°c k  and E ng inee ring  C om pany L im ite d , and 
a vessel o f greater tonnage has w ith in  the  
s tipu la te d  pe riod  been w ith in  the  docks a t 
ra lm o u th .

Lflngton , K -C . rep lied .— I t  is n o t a d m itte d  
th a t  th e  p la in t if fs  exercised a n y  pow er o r 
po n tro l over th e  docks a t F a lm o u th . Assum 
e s  th a t  the-y do so> the  l im i t  Of l ia b i l i t y  is 
s t i l l  the  tonnage o f  th e  la rgest vessel w h ich  
uas been in  th e  docks a t B la c k w a ll, because 
v a lm o u th  is n o t in  fa c t w ith in  th e  area o f 
B la ckw a ll, b u t is in  ano the r to ta l ly  d iffe re n t 
area.

* u ,  J — U n de r sect. 2 o f  th e  M erchan t 
h ip p in g  (L ia b il i ty  o f Shipowners and O thers) 

A c t 1900  th e  question  as to  th e  am o un t o f  th e  
U im t o f l ia b i l i t y  is de a lt w ith ,  and th e  p la in t if fs ’ 
n g h t to  l im i t  unde r th a t  section is in  th e ir  
capac ity  as dock owners. I t  has been he ld 
th a t  th e y  are w ith in  th e  te rm s o f  th e  section 
as th e  owners o f a dock. T he  Ruapehu  was 
damaged b y  fire  in  th e  la rge r o f th e  p la in t if fs ’ 
wo d ry  docks a t B la ckw a ll. The Ruapehu  

wv,r-Sei!f  Was th e  ,a rSest registered B r it is h  ship 
Which had been in  e ith e r o f those d ry  docks
lq o l f g th e  five  y ears end ing ° n  th e  14 th  M ay  
, ,3> th e  date o f  th e  fire , and upon th e  tonnage
rq oS ° f  th e  R uaPehw th e  l im i t  w o u ld  be 

»0671. 7s. 2d. The question is w h e the r you  
ave to  look  outside those tw o  d ry  docks 
h ich  are w ith in  th e  p la in t if fs ’ sh ip  rep a iring  

yards, and th e  defendants say you  have.
°m e question arose yeste rday as to  w he the r 

you can have regard  to  th e  d ry  dock o f  th e  
names Iro n w o rks  C om pany a t C ann ing Tow n, 

w h ich , a t th e  m a te ria l t im e , th e  p la in tiffs  
®,re tde  lessees, b u t  th a t  p o in t has become 
Jy  o f academ ic in te res t, because i t  has been 

oa«eii a ined th a t  no sh iP as b ig  as tb e  Ruapehu  
in  bave been in  th a t  d ry  dock, because i t  is 

capable o f  co n ta in in g  an y  sh ip  as large as th e  
apehu. T h a t leaves th e  m a in  question  th a t  

j t  raised on th e  pleadings, and th a t  is th is  : 
lia h n -Said t l la t  in  asce rta in ing  th e ir  l im i t  o f 
Sh| * l t y  you  m us t lo ok  n o t o n ly  a t th e  la rgest 
c o ir  • ich  was w ith in  th e  d ry  dock in  w h ich  the  
dock*011 happened, b u t  to  some o th e r d ry  
a t h f nd. to  some o tber sh ip— you  m us t look  
is ’•!, in  t i i is  case a t F a lm o u th , because i t  
in  th  th a t  the re  are docks a t F a lm o u th  
Dock n o n iin a l ow nersh ip o f  th e  F a lm o u th  
wh ich . I1" "  E ng in ee ring  C om pany, b u t over 
the r r  the  p ia in t if fs  exercise power. I t  is said, 

ctore, regard m us t be had to  those d ry  
V o l . X V I I I . ,  N . S.

docks, and to  th e  la rgest B r it is h  ship w h ich  has 
been in  those d ry  docks w ith in  five  years before 
the  fire . I t  is a d m itte d  th a t  the re  was a ship 
— the  Shropshire— large r th a n  th e  Ruapehu, 
w h ich  was w ith in  those d ry  docks w ith in  th e  
period  in  question. N ow  ou gh t I  to  pa y  any 
a tte n tio n  a t a l l to  docks a t F a lm o u th  ? Assume 
th a t  i t  can be made o u t th a t  th e  p la in t if fs  
perfo rm ed du ties o r exercised powers over such 
docks, th e  words o f th e  section are “  W ith in  
th e  area over w h ic h  such dock, canal, o r 
ha rbo u r a u th o r ity  perform s an y  d u ty  o r 
exercises a n y  pow er.”  Y o u  have g o t to  f in d  
o u t w h a t was th e  la rgest B r it is h  sh ip  w ith in  th e  
five  years w ith in  an area, and th a t  area has 
to  be th e  area over w h ic h  th e  dock com pany 
perform s a d u ty  o r exercises a power. The 
words are “  th e  area,”  n o t “  th e  areas.”  A n  
area I  take  to  be a p lane surface th e  boun
daries o f  w h ich  are defined. In  the  O x fo rd  
D ic tio n a ry  th e  d e fin itio n  is “  th e  p lane surface 
con ta ined w ith in  g iven l im its , ”  and I  th in k  
the re  was a q u o ta tio n  fro m  W ebste r’s D ic tio n a ry  
“  a plane surface w ith in  bounds.”  The con te x t 
in  w h ich  th e  phrase “  area ”  is used m ig h t 
show th a t  a d iffe re n t m eaning was to  be 
a ttached  to  i t ,  b u t here th e  c o n te x t shows 
th a t  th e  p r im a ry  m eaning is to  be g iven to  th e  
words “  th e  area over w h ich  such dock o r canal 
ow ner perform s any d u ty  o r exercises an y  
pow er.”  Y o u  have to  f in d  o u t an area, and 
th a t  has to  be an area over w h ich  th e  dock- 
ow ner is exercis ing an y  power. N o w  here th e  
tw o  d ry  docks are w ith in  one area— the  sh ip  
rep a iring  y a rd — and over th e  w hole o f th a t  
area th e  p la in t if fs  exercised power. The docks 
a t F a lm o u th  were n o t w ith in  th e  one area o f th e  
docks a t B la ckw a ll. There were m an y  hundreds 
o r thousands o f  in te rv e n in g  areas between 
B la c k w a ll and F a lm o u th  over w h ich  th e  p la in 
t if fs  pe rfo rm ed no d u ty  and exercised no power 
a t a ll. I f  th e  defendants’ co n ten tio n  were 
r ig h t,  I  can see no reason a t  a l l fo r  l im it in g  th e  
in q u iry  to  o th e r docks in  th e  U n ite d  K in g d o m . 
I  see no reason, i f  th e y  were r ig h t ,  and i f  a dock 
in  th e  Tham es and a dock a t F a lm o u th  are to  
be considered as w ith in  th e  same area, w h y  a 
dock on th e  Tham es and a dock a t S ingapore 
should n o t e q ua lly  be considered as w ith in  th e  
same area.

B u t  even i f  the re  is some reason w h y  you  
should l im i t  y o u r consideration to  the  U n ite d  
K in g d o m , i t  s t i l l  rem ains to  m y  m in d  clear th a t  
a dock a t F a lm o u th  and a dock a t  B la c k w a ll 
m us t be, so fa r  as th e  dock-ow ner is concerned, 
w ith in  d iffe re n t areas.

Then i t  rem ains to  consider w h a t is th e  area 
th a t  you  have to  have regard to . I t  is in  m y  
v iew  th a t  area over w h ich  th e  l im it in g  dock- 
ow ner perform s a d u ty  o r exercises a power, 
w h ich  area conta ins w ith in  i t  th e  p a rtic u la r dock 
in  w h ich  damage has occurred. In  th is  v ie w  
I  th in k  I  am  v e ry  m uch strengthened b y  w h a t 
was said b y  L o rd  A tk in s o n , in  1927, A . C. a t p . 
341 (17 Asp. M ar. L a w  Cas. a t p. 277 ; 137 L .  T . 
R ep. a t p. 360), because I  th in k  he trea ts  th a t  
w h ic h  I  am  now  dec id ing as be ing a m a tte r so 
obvious th a t  i t  m us t be taken  as g ran ted .

K
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T h a t be ing so I  do n o t feel disposed, m yse lf—  
I  am  q u ite  c lear abou t th is — to  go c le a rly  in to  
th e  question w he the r i t  is established th a t  the  
p la in t if fs  d id  exercise power over th e  area o f th e  
F a lm o u th  docks. There is a v e ry  close associa
t io n  between th e  tw o  companies, and, indeed, 
th e  p la in t if fs  m ay be regarded as th e  do m in a tin g  
in fluence, o r c o n tro llin g  in fluence, b u t i t  s t i l l  
rem ains th a t  th e  F a lm o u th  docks were owned 
b y  th e  F a lm o u th  Docks and E ng ineering  
C om pany and n o t b y  th e  p la in tiffs .

H ow ever, w h ile  I  am  n o t a t a ll in c lin e d  to  
assent to  th e  p ro po s ition  th a t  th e  p la in t if fs  
d id  exercise pow er w ith in  th e  m eaning o f th is  
section in  the  F a lm o u th  docks, I  do n o t th in k  
i t  is necessary to  consider i t ,  because w h a t I  
have a lready said abou t the  m eaning o f  the  
w o rd  “  area ”  de term ines th e  fac t.

S o lic ito rs  fo r  the  p la in tiffs , P ritcha rd  and 
Sons.

S olic ito rs  fo r  the  defendants, W m . A .  C rum p  
and Son.

J u ly  19, 22, and  30, 1929.

(Before H il l , J.)

T he E r ik  B oye . (a)

B i l l  o f lad ing— Cargo o f f lo u r— Unseaworthiness 
— Steamer u n fit to carry f lo u r  cargo— Im p lie d  
w arran ty  that steamer f i t  to carry cargo—  
H a rte r Act.

Where a cargo o f f lo u r, shipped under b ills  o f 
lad ing which incorporated the U n ited States 
H a rte r Act, was damaged ow ing to insuffic ient 
ven tila tion  and fa ilu re  to draw o ff hot a ir  fro m  
the holds, such fa ilu re  being due to the character 
and construction o f the ship,

H eld, that the damage to the f lo u r  was caused 
by breach o f the im p lie d  w arran ty  o f sea
worthiness fo r  the cargo in  question ; and that 
the U n ited States H a rte r A c t d id  not exclude 
the im p lie d  w a rran ty  o f seaworthiness fo r  cargo, 
or cut down such im p lie d  w arran ty  to an under
tak ing on the pa rt o f the shipowner to use due 
diligence to make the ship seaworthy.

T he p la in t if fs  were indorsees to  w hom  the  
p ro p e rty  passed b y  indorsem ent o f b ills  o f 
la d in g  o f a cargo o f f lo u r in  bags, shipped on 
board  the  defendants’ steam ship E r ik  Boye, 
a tra m p  steam er o f abou t 3400 tons dead 
w e igh t. The flo u r was shipped fo r carriage from  
P o rtla n d , M aine, to  D anzig . The te rm s o f the  
b ills  o f  la d in g  inco rpo ra ted  th e  U n ite d  States 
H a r te r  A c t, b y  sect. 3 o f w h ich  i t  is p rov ided  
as fo llow s :

Sect. 3 : That i f  the owner o f any vessel trans
porting merchandise or property to  or from  any 
port in the U n ited States o f America shall exercise 
due diligence to  make the said vessel in  a ll respects 
seaworthy and properly manned, equipped, and 
supplied, neither the vessel, her owner, or owners,

(a) Reported by Geoffrey H utchinson, Esq.,
Barrister-at-Law.

agent or charterers, shall become or be held respon
sible fo r damage or loss resulting from  faults or 
errors in  navigation or in  management o f the said 
vessel ; nor shall the vessel, her owner or owners, 
charterers, agent, or master, be held liable fo r 
losses arising from  dangers o f the sea or other 
navigable waters, acts o f God, or public enemies, 
or the inherent defect, quality , or vice o f the th ing  
carried, or from  insufficiency o f package or seizure 
under legal process or from  loss resulting from  any 
act or omission o f the shipper or owner o f the 
goods, his agent or representative, or from  saving or 
attem pting to  save life  or property a t sea, or from  
any deviation in  rendering such service.

U p o n  discharge o f th e  cargo i t  was found  
th a t  a q u a n tity  o f  th e  bags had been damaged 
b y  “  sweat.”  The cause o f  th e  “  sweat ”  was 
in su ffic ie n t v e n tila tio n , causing evapo ra tion  in  
th e  holds, due to  fa ilu re  to  rem ove th e  ha tch  
coverings fro m  t im e  to  t im e  d u rin g  th e  voyage, 
and to  closing th e  v e n tila to rs  a t n ig h t.

Raeburn, K .C . and G. St. C. P ilche r fo r  the  
p la in tiffs .

D un lop , K .C . and Balloch, fo r th e  defendants, 
argued th a t  in  a vessel o f th e  typ e  o f the  
E r ik  Boye th e  ha tch  covers cou ld n o t be 
rem oved a t sea w ith  safe ty, no r cou ld  the  
ve n tila to rs  be safe ly le f t  open a t n ig h t even 
d u rin g  fine w eather. In  these circum stances 
i t  was argued th a t  b y  in c o rp o ra tio n  o f  the  
H a rte r  A c t, the re  was no im p lie d  w a rra n ty  th a t 
th e  E r ik  Boye was seaw orthy fo r  th e  p la in t if fs ’ 
cargo, b u t m ere ly  a w a rra n ty  th a t  th e  p la in 
t if fs  had used reasonable d iligence to  make 
th e  E r ik  Boye seaw orthy. The rea l cause o f 
th e  damage was th e  “  in he ren t defect ”  in  the  
p la in t if fs ’ cargo, w h ich  gave rise to  accum ula
t io n  O f m o is tu re  in  th e  holds.

H il l , J .— The p la in t if fs  are indorsees o f 
b ills  o f la d in g  o f f lo u r in  bags shipped on board 
th e  defendants’ steam ship E r ik  Boye fo r  car
riage fro m  P o rtla n d , M aine, to  D anzig . The 
[ ro p e rty  passed to  th e  p la in t if fs  b y  indorsem ent.

The b ills  o f  la d in g  represent a l l the  cargo 
on board  the  E r ik  Boye. She shipped a whole 
cargo o f f lo u r in  bags. The goods were acknow 
ledged b y  th e  b ills  o f la d in g  to  be received 
in  appa ren t good o rder and co n d itio n . A  few 
bags were n o t de livered. A  considerable 
q u a n tity , some thousands o f bags, were 
de live red  damaged. I t  is com m on ground  
th a t  th e  damage was b y  sweat, th a t  is the  
condensation o f vapou r in  th e  holds.

The E r ik  Boye was a new ship. She was 
o f abou t 3,400 tons deadw eight— a sh ip the re 
fore o f no g reat size. She had tw o  holds w ith  
fo u r hatches. The engine room  and bo ile r 
room  are am idsh ips. A bove th e  m a in  deck 
am idships is a long b ridge deck. In  the  ’ tween 
decks, except fo r  a space am idsh ips, cargo is 
carried. The flo u r on th is  voyage was stowed 
in  th e  holds and also in  th e  ’tween decks. 
The hatches have deep coam ings ris in g  3 ft.  l in .  
above deck and carried  1 ft. be low  deck. These 
hatches are in  th e  m a in  deck a t N o . 1 and 
No. 4, and in  th e  b ridge deck in  N o . 2 and 
No. 3. U n de r N o . 2 and N o. 3 are hatches
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ln  th e  m a in  deck, b u t  th e y  were n o t covered. 
The damage was confined to  th e  a fte r  end o f 
the  fore ho ld , and th e  fore end o f the  a fte r  ho ld . 
I t  was w o rs t in  th e  square o f th e  ha tch  coam- 
JJ^gs, and extended down, spreading ou t. 
There was no damage in  th e  w a y  o f  N o . 1 and 
No. 4 ha tch . In  th e  m aster’s le tte r  o f the  
20 th  N o v . i t  is s ta ted th a t  w hen th e  hatches 
were opened, “  N o . 1 and N o. 4 were in  superb 
[Condition, q u ite  d ry  and free fro m  sweat. 
No. 3 was v e ry  bad, and N o. 2 in  a h o rr ib le  
co n d itio n .”  The sh ipp ing agents on the  
22nd N o v . w ro te , “ A f te r  opening the  hatches 
a large num ber o f bags were discovered to  be 
Wet  and m ou ld y . . . . There  are s t i l l
w e t bags to  be discharged o u t o f th e  ho lds.”  
T ha t is also the  p la in t if fs ’ case. There was a 
d ispute o f fa c t as to  how m uch o f th e  ’tween 
deck a f t  o f  N o . 2 ha tch , and fo rw a rd  o f  N o . 3 
ha tch , was occupied b y  cargo, and as to  w hethe r 
he square o f th e  hatches was fille d  r ig h t  up  

w ith  cargo o r an e m p ty  space le ft .  A s to  the  
tween deck th e  p o in t is u n im p o rta n t, the  

damage was j n  ancj  near th e  hatches. As to  
the  space in  th e  square o f th e  ha tch  coamings 
}. " ave th e  evidence o f  M r. W e in  th a t  i t  was 
„uh> and th e  m aste r’s le tte r, w h ich  s a y s : 

The sh ip  is fu l l  . . . also in  ’tween
decks the re  is perhaps place fo r  abou t f i f t y  
sacks a lto ge th e r in  N o . 1 and No. 2 ha tch  
poamings.”  T h is  p o in t also is n o t o f m uch 
im p o rta n c e ; th e  square o f th e  coamings 
m ined  a space in to  w h ich  h o t a ir  w o u ld  rise, 

and in  w h ich  the re  was n o th in g  to  cause any 
pe cu la tion  o f a ir  ; and w h e the r th e  bags o f
flou r.. were close up to  th e  b ridge  deck, o r a 
J  t ie  below, d ripp ings  o f condensed m o istu re  
r om th e  underside o f th e  b ridge  deck eq ua lly

fe ll upon them .
The ne ighbourhood o f N o . 2 and N o. 3 

atches was n a tu ra lly  th e  h o tte s t p a r t  o f  the  
,,  'P be ing im m e d ia te ly  fo rw a rd  and a f t  o f 
Ue engine and b o ile r space. N o . 2 was 
a o ra lly  the  h o tte r  o f th e  tw o  be ing n e x t to  

the  b o ile r space.
t h ^  *S Ĉ ear tb a t  th e  damage was caused b y  
j  e evapo ra tion  in  th e  holds and ’tween 
t h * 8’ ant  ̂ Ibe  r is in g  o f th e  h o t hu m id  a ir  to  

e under surface o f th e  b ridge  deck, and 
^ P e c ia lly  to  th e  ha tch  coverings in  N o . 2 and 

T l f  batches, and subsequent condensation. 
v _l i le  voyage was an o rd in a ry  N o r th  A t la n t ic  
l ■'“ b’6 f ° r  th e  tim e  o f th e  yea r ; fo r  th e  m ost 
P r t  in  v e ry  good w eather, b u t  w ith  some days 
o f ve ry  bad w eather. *
shi ^ ou r was s°u n d  o rd in a ry  flou r. I t  was 
an fb ir in g  w h a t th e  m aster described as 
k g j n® a n  sum m er. T h a t i t  was w e ll cared fo r 
le tt° re sf[ j l lm ent  appears fro m  th e  m aste r’s 
t ie i/ lr  : * <"*11 Ibe  w hole th e y  are v e ry  par-
closefi1 a^ ? u t  Ib e  cargo w h ich  a rrive d  here in  
ever ** J ra ilw a y  wagons w h ich  are covered 

ywhere inside w ith  th ic k  paper to  p ro te c t 
and f acb s-”  T he  flo u r stowed a t th e  a fte r 
said ° r(, eru' s ° I  th e  ship a rrive d , as th e  m aster 
the *n  ” ' S ' et te r ,  “  in  superb c o n d itio n .”  In  
no uVa^  N °- 2 and N o. 3 hatches the re  was 

amage except fro m  th e  d ripp ing s  o f  con

densed vapour. F lo u r conta ins some m ois tu re , 
b u t  th e  p la in t if fs ’ evidence is th a t  when 
p ro p e rly  stowed and carried  i t  trave ls  w ith  a 
v e ry  s lig h t percentage o f damage. There was 
no evidence to  c o n tra d ic t th is . I t  needs an 
adequate v e n tila tio n . The p la in tiffs  a tta c k  
th e  means o f v e n tila tio n  and th e  fa ilu re  to  
use th e  means. T hey  say th e  ve n tila to rs  were 
n o t su ffic ien t in  num ber and were w ro n g ly  
placed. T h e y  say i t  was neg ligent to  close 
them  a t n ig h t in  fine weather. T hey  say th a t  
a ha tch  covering  should have been rem oved 
fro m  tim e  to  t im e  to  p e rm it th e  escape o f  h o t 
a ir  fro m  the  enclosed square o f  the  ha tch  
coamings. The defendants’ re p ly  th a t  th e  
means o f v e n tila tio n  were fu l ly  up  to  and, 
indeed, in  excess o f  th e  s tandard  o f v e n tila tio n  
o f a sh ip  o f  th e  typ e  o f  th e  E r ik  Boye. T hey  
say th a t  fo r  a ship lik e  th e  E r ik  Boye i t  w ou ld  
have been im p ru d e n t to  leave th e  ve n tila to rs  
unclosed a t n ig h t even in  fine w eather fo r  fea r 
o f a change o f w eathe r and f ly in g  spray. T hey  
say th a t  fo r  th e  sa fe ty o f th e  sh ip  i t  w o u ld  
have been dangerous n o t to  keep the  hatches 
covered, ba ttened  dow n and secured th ro u g h 
o u t th e  voyage. In  o th e r words, th e y  say th a t  
the re  was n o th in g  th e y  cou ld do to  p re ven t 
condensation fro m  a sound cargo o f  f lo u r fro m  
causing damage.

I  do n o t th in k  i t  useful to  decide as to  the  
de ta ils  o f  th e  means o f  v e n tila tio n  o r the  use 
o f the m . F o r i t  seems to  me to  be clear th a t  
e ith e r on th e  one hand th e  means were 
de fic ien t o r n o t p ro p e rly  used, o r on the  o the r, 
th a t  a ship o f th e  size and cons truc tion  o f the  
E r ik  Boye  is n o t able to  c a rry  safe ly a w hole 
cargo o f flou r. I  w i l l  assume th a t  i t  was 
necessary to  keep th e  ve n tila to rs  closed a t 
n ig h t because th e y  were n o t l i f te d  h igh  enough 
above th e  w a te r leve l, and th a t  i t  was neces
sary to  have irrem ovab le  ha tch  coverings be
cause o f  th e  damage o f  seas in  heavy  w eather. 
I t  n a tu ra lly  fo llow ed th a t  in  th e  h o tte r p a r t  
o f th e  holds the re  w o u ld  be a rise in  the  te m 
pe ra tu re  su ffic ien t to  cause evapora tion , and 
th a t  th e  h o t a ir  w o u ld  rise and reach th e  en
closed squares o f th e  ha tch  coamings, w ith in  
w h ich , i t  is agreed, the re  was v e ry  l i t t le  c ircu la 
t io n  o f a ir  and fro m  w h ich  th e  h o t a ir  had no 
means o f escape, and was bound to  condense 
when th e  deck above was cooled b y  w a te r or 
b y  a ir. T h a t means th a t  th e  E r ik  Boye was 
n o t f i t  to  c a rry  a whole cargo o f  o rd in a ry  sound 
f lo u r in  the  o rd in a ry  cond itions o f  th e  b i l l  o f  
la d in g  voyage.

I  can see no answer to  th e  p la in t if fs ’ c la im .
T he  H a rte r  A c t  does n o t re lieve th e  sh ip

ow ner o f  th e  im p lie d  w a rra n ty  th a t  th e  ship 
was reasonably f i t  to  c a rry  th e  p la in t if fs ’ f lo u r : 
(See Carver’s Carriage b y  Sea, pa r. 1 9 a  and 
Stanton  v . Richardson, 1 Asp. M ar. L a w  Cas. 449 ; 
1874, 33 L .  T . R ep. 193 ; L . Rep. 7 C. P . 435). 
As po in te d  o u t b y  Channel, J . in  M cFadden  v . 
The B lue  S tar L in e  (10 Asp. M ar. L a w  Cas. 55 ; 
93 L .  T . R ep. 52 ; (1905) 1 K .  B . 6971, th e  
im p lie d  w a rra n ty  is absolute and is n o t cu t 
down b y  the  A c t to  an un d e rta k in g  to  exercise 
due diligence to  m ake the  ship f i t .  H e  fu r th e r
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adds “  th e  in co rp o ra tio n  o f  sect. 3 does n o th in g  
m ore th a n  g ive  im m u n ity  respecting loss fro m  
specified causes p rov ided  th e  shipowner has 
exercised due d iligence to  m ake th e  ship sea
w o r th y .”  The specified cause re lied  on b y  the  
defendants in  th e  present case is : “  inhe ren t 
q u a lity  ”  o f  th e  flou r. I t  was n o t an y  “  in 
he ren t q u a lity  ”  o f  th e  flo u r th a t  caused th e  
damage. I t  was th e  accum u la tion  o f h o t a ir  
i o t  d raw n  o ff. The m ore th e  defendants 
prove th a t  i t  was im possib le , b y  use o f  the  
appliances th e y  had, to  p re ven t th e  rise o f h o t 
h u m id  a ir  in to  th e  square o f th e  h a tch  coamings, 
and  its  re te n tio n  the re  u n t i l  condensation 
fo llow ed, th e  m ore the  defendants p rove  th a t  
th e  E r ik  Boye was a vessel n o t reasonably f i t  
to  c a rry  th e  p la in t if fs ’ flou r.

There fore the re  w i l l  be ju d g m e n t fo r  the  
p la in tiffs .

S o lic ito rs  : W m . A . C rum p  and S o n s ; 
Thomas Cooper and  Co.

Supreme Court of |ubtcuture.
------♦------

C O U R T  O F  A P P E A L .

J u ly  19, 22 and  23, 1929.

(Before Scrutton, Greer and R ussell, L .J J .)

N ew  L iverpool E astham Ferry and H otel 
Company L im ite d  v . Ocean A ccident and 
Guarantee Corporation L im it e d , (a)

on appeal from the  k in g ’s bench  d iv is io n

Insurance  (M a rin e )— Insurance o f barge— Barge 
ly in g  moored— “  Body tackle, apparel, ordnance 
. . . . boat and other fu rn itu re  ” — M oored  
barge or coal hu lk— Damage to moorings—  
C la im  under p o licy— Whether moorings covered 
by p o licy— M a rin e  Insurance A c t 1906 (6 Edw. 
7, c. 41), Sched. I . ,  r .  15.

The p la in t i f f ’s barge, B lack D iam ond, was insured  
by the defendants by a p o lic y  dated the 27th 
A p r i l  1926, fo r  400/. p a rt o f 800/. The in 
surance was expressed to be on the “  body, 
tackle, apparel, ordnance, m un itio n , a rtille ry , 
boat and other fu rn itu re  ”  o f the vessel, “  while  
ly in g  moored at Eastham F e rry  stage o r else
where, w ith  liberty  to be towed to any dock 
or place not beyond the Bock L ig h t to load coal, 
fo r  repairs and (or) overhaul, w h ile  there and 
u n t il back again at her moorings or held covered; 
w ith  liberty  to moor in  the Manchester S h ip  
Canal w h ile the operations fo r  deepening the 
Eastham Canal are in  progress. F o r  and du ring  
the space o f twelve calendar months commencing 
at noon on the 27th day o f A p r i l  1926, and  
ending at noon on the 27th day o f A p r i l  1927,”  
and was against the usual pe rils . D u r in g  the 
currency o f the p o licy  the moorings to which  
the insured barge was attached were damaged

and the p la in t if fs  claimed under the po licy . On 
the defendants refusing to pay , the p la in t if fs  
brought an action in  the L ive rpoo l County 
Court. The County Court judge fo u n d  that 
the moorings were “  tackle and fu rn itu re  o f the 
barge ”  and were therefore covered by the in 
surance.

The underw riters appealed to the D iv is io n a l 
Court. B u t the D iv is io n a l Court d iffered in  
o p in ion— W righ t, J .  hold ing that the under
w rite rs were liable and Talbot, J .  ho ld ing to the 
contrary. The appeal was accordingly d is 
missed. The underw riters thereupon appealed 
to the Court o f A ppea l and that court, by a 
m a jo rity  (Russell, L .J .  dissenting) upheld the 
judgm ent o f the County Court judge, holding  
that the underwriters were liable.

A ppeal b y  th e  unde rw rite rs  fro m  the  decision 
o f  th e  D iv is io n a l C ourt (W rig h t J . and T a lb o t,
J .)  d ism issing an appeal fro m  the  D iv is io n a l 
C ourt.

The fo llow ing  s ta tem ent o f th e  facts is taken  
fro m  th e  ju d g m e n t o f W r ig h t,  J . in  the  D iv is io n a l 
C ourt.

The un de rw rite rs  are in  th is  case appealing 
against the  ju d g m e n t o f  th e  C oun ty  C ourt 
judge  h o ld ing  th e m  lia b le  fo r  ce rta in  expenses 
in cu rre d  in  respect o f th e  m oorings o f the  
steel barge, B lack D iam ond, due to  a casua lty  in  
J u ly ,  1926. The un de rw rite rs  assert th a t  the  
m oorings co n s titu te  no p a r t  o f th e  sub ject 
m a tte r insured. The C oun ty  C ourt judge  has 
fou nd  th e  co n tra ry .

The  B lack D iam ond  was insured under a 
t im e  p o lic y  fo r  one year, da ted the  27 th  A p r i l
1926. The insurance was fo r  400/. p a r t  o f 800/. 
and was on th e  “  body, tack le , apparel, ordnance 
m u n itio n , a r t il le ry ,  boat and o th e r fu rn itu re ,”  
o f th e  vessel, and was expressed to  be on th a t  
sub je c t-m a tte r “  w h ile  ly in g  m oored a t E a s t
ham  F e rry  Stage o r elsewhere, w ith  l ib e r ty  to  be 
tow ed to  an y  dock o r place n o t beyond the  
R o ck  L ig h t  to  load coal, fo r  repairs and (or) 
ove rhau l, w h ile  the re  and u n t i l  back again a t 
her m oorings o r he ld  covered ; w ith  l ib e r ty  to  
m oor in  th e  M anchester Ship Canal w h ile  the  
opera tions fo r  deepening the  E astham  Canal 
are in  progress. F o r and  d u rin g  the  space o f 
tw e lve  calendar m onths com m encing a t noon 
on th e  27 th  day o f A p r i l  1926, and ending a t 
noon on th e  27 th  da y  o f  A p r i l  1927 ”  and was 
against th e  usual perils .

The p o lic y  con ta ined a w a rra n ty  th a t  she 
was seaw orthy and otherw ise f i t  and equipped 
fo r  th e  purpose and use in tended, sub ject, 
however, to  th e  In s t itu te  T im e  Clauses attached. 
I t  is clear fro m  th e  p o lic y  th a t  the  purpose and 
use in tended was o f a special character— th a t 
is, th e  barge was to  serve as a m oored barge 
o r coal h u lk  in  th e  place specified, sub ject to  
th e  libe rtie s  expressed.

The assured owned a num ber o f  steam ferries, 
and th e  barge was used fo r  the  purpose o f  coaling 
the m . She was to  be m oored to  th e  E astham  
F e rry  Stage, th a t  is in  th e  M ersey close to  the  
entrance to  th e  M anchester Ship Canal, where 
she has la in  so moored since 1913, w ith  perhaps(a) Reported by T. W. MORGAN. Esq., Barrister-at-Law.
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occasions when she was sh ifted . The p o lic y  
gave ce rta in  l im ite d  lib e rtie s  to  m ove, as set 
ou t, b u t  such libe rtie s  were m ere ly  a n c illa ry  
to  th e  m a in  adven tu re . T he  E astham  Canal, 
o r C ut, is t id a l,  and the  barge was ob v ious ly  
sub ject n o t m ere ly  to  th e  tides, w h ich  ran  strong 
there , b u t also to  th e  wash o f b ig  steamers w h ich  
passed to  and fro m  th e  canal, and i t  is also 
■obvious th a t  i t  was essential fo r  such in tended 
purpose and use th a t  the  barge should be 
s tro n g ly  m oored a t each end, so th a t  she could 
n o t sw ing in  th e  tid e w a y . In  fac t she was 
m oored a t her s tern to  the  stage b y  an 8in. 
m a n illa  and a 3 in . w ire  rope a ttached to  
bo lla rds on th e  stage, and a t the  bow  she was 
p rov ided  w ith  th ree  bo lla rds to  w h ich  were 
a ttached  th ree  cha in cables lead ing to  th ree  
anchors ; one cable was 85 fa thom s and the  
anchor was 20cw t. ; ano the r was 60 fa thom s 
and its  anchor was I2 c w t. ; th e  th ir d  cable 
was 60 fa thom s and its  anchor was 20cw t. 
These o r s im ila r m oorings had been used since 
1913. I t  was n o t suggested th a t  th e y  were too 
b ig  fo r  th e  purpose, tho ugh  th e y  were fa r  in  
excess o f w h a t w o u ld  have been requ ired  fo r a 
barge used fo r  na v ig a tion  in  th e  o rd in a ry  w ay. 
The un de rw rite rs ’ surveyor, w ho was em ployed 
b y  the m  to  survey a fte r  th e  casua lty , w hen the  
m oorings dragged and had to  be p icked  up and 
belaid, repo rted  th a t  the  m oorings w h ich  have 
been adequate fo r  years past are now  in su ffic ie n t 
fo r th e ir  purpose. T he  m oorings are heavy 
enough, b u t  th e  sou th  and south-east anchors 
are on a rock  bed and there fore  have n o t m uch 
bo ld in g  power. The south-w est anchor was 
Placed in  a hole on th e  west bank, b u t  on each 
occasion was dragged o u t. The surveyor 
added : “ I  unde rs tand steps are now  being 
faken  to  p re ven t th e  p o s s ib ility  o f a s im ila r 
accident occu rring  again.”

In  th e  ac tio n  th e  defendants, as a f irs t  plea, 
and as an a lte rn a tiv e  to  th e ir  plea th a t  the  
m oorings were n o t insured, alleged as fo llow s : 

The losses in  respect o f w h ic h  th e  p la in t if fs ’ 
c la im  arises are a ttr ib u ta b le  to  th e  inadequate 
m oorings o f th e  B lack D iam ond  in  breach 
^1 Ibe  im p lie d  te rm s o f th e  said p o lic y  th a t  she 
should be seaw orthy and (or) reasonably f i t  to  
encounter th e  o rd in a ry  pe rils  o f th e  seas w h ile  
ly in g  m oored a t E astham  F e rry  Stage, and the  
P la in tiffs  are acco rd ing ly  n o t e n tit le d  to  
Recover th e re fo r ”  ; and th e y  gave th e  fo llow - 
“ ig  pa rticu la rs  : “  The m oorings o f th e  B lack  
d ia m o n d  were inadequate in  th a t  th e y  were 
. in su ffic ie n t le n g th  and (o r) s treng th  and 
m ip ro p e rly  secured to  the  g round  and (or) 
Anchored in  o r on unsu itab le  g round  w ith  no 
m  no su ffic ien t ho ld in g .”

W rig h t, J ., in  th e  course o f  his ju d g m e n t in  
, , le D iv is io n a l C ourt, said : I n  m y  ju d g m e n t 
,, ’ c un de rw rite rs  canno t successfully contend 
na t the  m oorings in  question were n o t p a r t  o f 
be barge and her necessary equ ipm en t fo r  the  
nsured adven tu re  and th e  use and purpose 
utended, w ith in  th e  p o lic y  descrip tion  o f  the  
a rge, he r body, ta ck le  and fu rn itu re . I  th in k  

m uch fo llow s fro m  the  words o f the  p o licy , 
e descrip tion  o f th e  adven tu re , and th e  con- |

d itio n s  o f the  place where th e  barge was m oored. 
So m uch m ust be presum ed to  have been w ith in  
th e  know ledge o f  th e  unde rw rite rs  as m a tte rs  
w h ich  in  th e  o rd in a ry  course o f  th e ir  business 
un de rw rite rs , as such, ough t to  kno w  (M arine 
Insurance A c t  1906, s. 18 (3) (6)). These m oo r
ings, fu rthe rm o re , in  m y  ju d g m e n t, are w ith in  
th e  words o f ru le  15 o f  th e  rules fo r  the  con
s tru c tio n  o f  th e  p o lic y  em bodied in  the  M arine 
Insurance A c t  1906. “  The te rm  ‘ sh ip ,’ ”
says ru le  15, “  includes the  h u ll,  m ate ria ls  and 
o u tf it ,  stores and prov is ions fo r  the  officers 
and crew, and, in  th e  case o f  vessels engaged 
in  a special trade , th e  o rd in a ry  f it t in g s  requ is ite  
fo r  th e  tra d e .”

The m oorings are, in  m y  ju d g m e n t, o rd in a ry  
f it t in g s  requ is ite  fo r  th e  special tra d e  o f a 
m oored coal h u lk  such as th e  B lack D iam ond  
in  the  place where she was m oored. As L o rd  
M ansfie ld said in  F e lly  v . R oyal Exchange 
Assurance (1757, 1 B u rr .  341, a t p . 348) : “  The 
insure r, in  es tim a ting  the  price  a t w h ich  he is 
w illin g  to  in d e m n ify  the  tra d e r against a l l 
risques, m ust have under h is cons idera tion  th e  
na tu re  o f th e  voyage to  be perfo rm ed, and  th e  
usual course and m anner f t f  do ing  i t .  E v e ry 
th in g  done in  th e  usual course m us t have been 
foreseen and in  con tem p la tion , a t th e  t im e  he 
engaged. H e  to o k  th e  risque upon a supposi
t io n  th a t  w h a t was usual, o r necessary, w o u ld  
be done.”

The un de rw rite rs  have contended th a t  as 
anchors and cables w o u ld  n o t be take n  on 
board  the  barge, b u t  w o u ld  be le f t  beh ind  i f  
under an y  o f th e  lim ite d  lib e rtie s  specified in  
th e  p o lic y  th e  barge was te m p o ra r ily  rem oved 
fro m  her place, th e y  cou ld  n o t be deemed to  be 
p a r t  o f th e  sh ip  ; b u t  the  case ju s t  c ited  shows 
th a t  a te m p o ra ry  separation d u rin g  an adven
tu re  does n o t rem ove w h a t is p a r t  o f  a ship o r its  
fu rn itu re  fro m  th e  insurance, i f  such rem ova l 
is ju s tifie d  b y  custom  : and th e  same m ust 
a p p ly  to  obvious necessity, as, fo r  instance, 
here, i f  th e  barge acted on any o f  th e  lib e rtie s  
to  m ove, i t  is obvious th a t  she w o u ld  leave th e  
anchors beh ind. A n  anchor is p a r t o f the  
sh ip ’ s fu rn itu re  : (see M argetts  v . Ocean Accident 
and Guarantee Corporation L im ite d , 9 Asp. M ar. 
L a w  Cas. 217 ; 85 L . T . R ep. 94 ; (1901) 2 K .  B .  
792) even when ly in g  a t th e  scope o f the  cable ; 
indeed, th e  te rm  “  fu rn itu re  ”  includes w h a t
ever is necessary fo r the  p rope r fu lf ilm e n t o f 
th e  insured adven tu re , th e  absence o f w h ich  
w o u ld  render th e  vessel unseaw orthy : (Hogarth  
v. W alker, 9 Asp. M ar. L a w  Cas. 84 ; 82 L .  T . 
R ep. 744 ; (1899) 1 Q. B . 401 ; (1900) 2 Q. B . 
283).

F o r these reasons I  am  o f  op in ion  th a t  the  
ac tu a l anchors and cables in  th is  case were p a r t  
o f  th e  su b je c t-m a tte r insured. I  canno t see 
an y  force, in  such a case as th is , in  the  unde r
w r ite r ’ s con ten tio n  th a t  th e  anchors and chains 
are n o t insured because th e y  were la rge r th a n  
w o u ld  have been carried  b y  an o rd in a ry  n a v i
g a ting  barge, since w h a t was insured was n o t 
an o rd in a ry  n a v ig a tin g  barge ; indeed, the  
unde rw rite rs ’ case seemed to  be th a t  th e  
anchors and chains were no t large enough.
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N o r is th e  issue affected because the  m oorings 
were w h a t were called pe rm anent o r ground 
m oorings ; th e y  were th e  p ro p e rty  o f  the  
assured, and were ap pu rte na n t to  th e  barge 
(there  was no evidence th a t  th e y  were used 
fo r  o th e r vessels), and, indeed, were necessary 
fo r  her. N o  d o u b t th e  barge m ig h t have been 
m oored to  buoys w h ich  belonged to  the  ha rbou r 
a u th o r ity ,  o r  to  someone o th e r th a n  the  
assured, and w h ich  w ou ld  n o t have been 
covered ; b u t  in  fa c t she was n o t so m oored, 
and the  un de rw rite rs  had no r ig h t  to  assume 
th a t  th is  was so ; no r is the re  evidence th a t  
th e y  d id  so assume. On th e  co n tra ry , the  
C o un ty  C ourt judge  has found  as a fac t, n o t 
o n ly  th a t  th e  m oorings were necessary fo r  the  
insured purpose, b u t  also th a t  th e  under
w rite rs  knew  o r cou ld  have kno w n  the  m ethod 
in  w h ich  she was m oored ; and he bases th a t  
f in d in g  in  p a r t  on a casua lty  in  th e  previous 
year, in  w h ich  th e  m oorings had been fou led 
b y  a vessel, and th e  papers had come before 
these unde rw rite rs  on th e  prev ious yea r’s 
p o licy . A  s im ila r f in d in g  w o u ld  also flow  as an 
inference fro m  th e  p o lic y  and th e  surround ing  
circum stances.

I  th in k  th e  C oun ty  C ourt judge  was r ig h t,  
and th a t  th e  appeal should be dismissed.

I  ou gh t to  add th ree  th in g s  : (1) th e  a llega
tio n s  o f unseaworthiness were abandoned a t 
th e  t r ia l  ; (2) ap p a re n tly  on th e  un de rw rite rs ’ 
recom m endation  th e  anchors were, a fte r  the  
casua lty  in  question, b u rie d  o r cem ented to  
m ake th e m  m ore e ffic ien t to  h o ld  th e  barge ; 
and (3) the  th ree  un de rw rite rs  w ho to o k  the  
balance o f 400/. n o t taken  b y  th e  de fendant 
unde rw rite rs  pa id , as th e  C oun ty  C ourt 
judge  states. I  o n ly  m en tion  th is  la s t c ir 
cum stance to  add th a t  i t  does n o t a ffect m y  
ju d g m e n t.

T a lb o t, J ., w ho d iffe red  fro m  W r ig h t,  J ., 
in  th e  course o f h is ju d g m e n t said : The 
question  a t issue lies in  a v e ry  sm all compass, 
and  depends on v e ry  sim ple considerations. 
There  is no d o u b t th a t  the  barge, B lack D iam ond, 
is n o rm a lly  m oored a t th e  E astham  F e rry  
Stage, near th e  entrance to  th e  M anchester 
Ship Canal in  th e  Mersey, and th a t  she is ch ie fly  
i f  n o t w h o lly  used fo r  coa ling fe rry  boats w h ich  
p ly  fro m  the re  to  L iv e rp o o l. I t  is also clear 
th a t  in  o rder th a t  she m ay  be safe ly and 
p ro p e rly  m oored, i t  is necessary th a t  she be 
m oored a t b o th  ends, and th a t  her bow  m oor
ings should be som eth ing o f th e  k in d  w h ich  is 
in  fa c t p ro v id ed  fo r b y  her owners. The whole 
question  is w h e the r these m oorings, consisting 
o f  th ree  heavy  anchors and th e  chains attached, 
come w ith in  th e  words o f th e  p o lic y  : “  The 
bo dy , tack le , appare l, ordnance, m u n itio n , 
a r t i l le ry ,  boa t, and o th e r fu rn itu re  o f  and in  the  
good sh ip  o r vessel ca lled  th e  steel barge B lack  
D iam on d .”  T he  bu rden  is on the  p la in t if fs  
to  p rove  th a t  th e y  do.

I  agree w ith  th e  con ten tions o f th e  appe llants 
th a t  these words n a tu ra lly  mean th in g s  w h ich  
are n o rm a lly  on th e  ship and accom pany her 
on such voyages as she makes, and no case has 
been produced in  w h ich  th e y  have been applied

to  a n y th in g  else. There is no reason to  th in k ,  
c e rta in ly  no evidence, th a t  these anchors and 
chains have ever been on board  the  barge a f 
a ll, n o r does the re  seem to  be a n y  reason w h y  
th e y  should be. T h is  be ing so, th e  appellants, 
con tend th a t  th e y  are n o t tack le , apparel, o r  
fu rn itu re  o f  the  barge a t a ll, b u t  are s im p ly  
appliances p ro v id ed  a t th e  m oo ring  place fo r 
her use, w h ich  w o u ld  be e q ua lly  a va ila b le  
fo r  a n y  o th e r barge w h ich  m ig h t be sub s titu ted  
fo r  her, o r w h ich  m ig h t be b ro u g h t to  the  place 
b y  those w ho own th e  m oorings o r b y  anyone 
to  w hom  th e y  m ig h t be w ill in g  to  a llow  the  use 
o f  these m oorings. In  m y  v ie w  th is  is a 
reasonable v ie w  o f them , and I  do n o t see th a t  
th e  bow  m oorings w h ich  rem a in  in  the  r iv e r ,  
w he the r th is  o r an y  o th e r barge is the re  o r n o t, 
are essentia lly  d iffe re n t fro m  th e  stage to  w h ich  
th e  stern o f th e  barge is m oored.

Test i t  in  th is  w a y  : I f  th e  M ersey Docks 
and H a rb o u r B o a rd  decided to  p ro v id e  a p rope r 
m oo ring  place fo r  such barges o r hu lks  as th e  
B lack D iam ond  a t  th is  place, th e y  m ust p rov ide  
some such appliances as those under discussion, 
and m ig h t p rov ide  appliances id e n tica l w ith  
them . Such appliances w o u ld  be p a r t o f the  
necessary equ ipm en t o f th e  m oo ring  place. 
H o w  do th e y  become a n y th in g  else because 
th e  happen to  be p ro v id ed  b y  th e  owners 
o f th e  barge w h ich  uses th e  m oo ring  place ? 
N o  d o u b t th e y  are necessary fo r  the  safe and 
p rope r discharge b y  the  barge o f her special 
func tions , b u t th e y  are so necessary as be ing 
an essential p a r t  o f the  m oo ring  place a t w h ich  
she lies, and n o t as p a r t  o f herself, he r tack le , 
fu rn itu re , o r f it t in g s . A ga in , i f  th e  owners had 
tw o  barges w h ic h  used these m oorings in  tu rn ,  
counsel fo r  th e  respondents a d m itte d  th a t  he 
w o u ld  fin d  i t  d if f ic u lt  to  contend th a t  the  
m oorings were ta ck le  o r fu rn itu re  o f b o th  or 
e ithe r.

I  do n o t see how  i t  can a ffect th e  tru e  descrip
t io n  o f th e  m oorings th a t  in  fa c t th e y  are used 
b y  one barge o n ly .

These are th e  sho rt reasons w h ich  lead me 
to  th e  conclusion th a t  th e  appeal should be 
allow ed, b u t, as W rig h t,  J . agrees w ith  the  
learned judge  o f  th e  C oun ty  C ourt, i t  w i l l  be 
dism issed w ith  costs.

The unde rw rite rs  appealed.

Clement Davies, K .C ., W ilf r id  L a d s ,  and
J . G. T ra p n e ll fo r  th e  appe llan ts .— The question 
arises in  th is  case w hether, on th e  con s tru c tion  
o f a p o lic y  o f m arine  insurance, perm anent 
m oorings are insured b y  a p o lic y  covering  
“  ship, h u ll,  fu rn itu re , tack le , &e., o f  and 
the reon .”  I t  is sub m itte d  th a t  th e y  are n o t. 
I t  is to  be observed th a t  th e  sh ip  was insured 
w h ile  she was be ing m oved aw ay fro m  her 
m oorings. B y  ru le  15 o f Sclied. I .  to  th e  
M arine  Insurance A c t  1906 (6 E dw . 7, c. 41),
“  The te rm  ‘ ship ’ includes th e  h u ll,  m ateria ls , 
and o u t f i t ,  stores and p rov is ions fo r  the  officers 
and crew, and, in  th e  case o f vessels engaged in  
a special trade , th e  o rd in a ry  f it t in g s  requ is ite  
fo r  th e  trade , and also, in  the  case o f a steam 
ship, the  m ach inery , bo ilers, and coals and
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engine stores, i f  owned b y  th e  assured.”  
[Scrutton, L .J .— Is  th e  question here one o f 
fac t o r o f law  ?] A  question o f la w  is in vo lve d  
>n th is  appeal. W r ig h t,  J . re lied  on sect. 18
(3) (6) o f th e  M arine  Insurance A c t  1906, w h ich  
p rov ided  th a t  “  In  th e  absence o f in q u iry  the  
fo llo w in g  circum stances need n o t be disclosed, 
nam ely : (b) an y  c ircum stance w h ich  is know n  

presum ed to  be know n  to  th e  insure r. The 
insure r is presum ed to  kno w  m a tte rs  o f  com m on 
n o to r ie ty  o r know ledge and m a tte rs  w h ich  an 
insure r in  the  o rd in a ry  course o f  h is business, 
as such, ou gh t to  kn o w .”

I t  is n o t enough to  show th a t  th e  in su re r 
knew  o f the  existence o f  the  perm anent g round  
m oorings, i f  th e  insure r is to  be saddled w ith  
the  ris k , th e y  m ust be c le a rly  designated in  
the  p o licy . In  th is  case th e  m oorings, i t  is 
subm itted , are n o t covered b y  the  p o licy . 
There is no evidence th a t  th e  m oorings in  
question are th e  o rd in a ry  f it t in g s  o f a special 
trade . The burden o f p ro o f is on th e  insured 
to  show th a t  th e  m oorings in  question are 
covered b y  th e  p o lic y  and th e y  have n o t d is
charged the  onus. T h is  barge can be taken  
away fo r  repairs and n o t re tu rn  fo r  m onths, 
and d u rin g  her absence some o th e r barge can 
take her place. The m oorings are q u ite  
m dependent o f any barge in  p a rtic u la r.

R. E . Gething fo r  th e  respondents.— The 
C ounty C ourt judge  was r ig h t  in  h o ld ing  th a t  
the  un de rw rite rs  are liab le  on th e  p o lic y  o f 
m arine  insurance in  th is  case. The subject- 
m a tte r o f th e  insurance is a m oored barge, 
th e  perm anent m oorings in  question are 
o rd in a ry  f it t in g s  w h ich  are requ is ite  fo r  the  
trade  in  w h ich  th e  barge was engaged. The 
Word “  fu rn itu re  ”  in  a m arine  insurance po licy  
has a w ide m eaning and covers an y  necessary 
P art o f the  o u t f i t  : (see Brough  v . W hitm ore, 
1791, 4  T erm  R ep. 206). The question is one 
? t fac t, and the re  is evidence to  sup po rt the  
ju dg m en t o f th e  C o un ty  C ourt judge.

Scrutton, L .J .— In  th is  case an ac tion  was 
b rough t in  th e  L iv e rp o o l C oun ty  C ourt b y  the  
New L iv e rp o o l E astham  F e rry  and H o te l 
Com pany L im ite d , w ho ow n a b lock  o f m ixed 
Properties in  th e  ne ighbourhood o f E astham  
Cock, in c lu d in g  fe rry  boats, fe rry  p ier, and a 
c°a l h u lk . I n  the  ac tion  the  p la in tiffs  cla im ed 
under a p o lic y  o f insurance on th e  coal barge, 

lack D iam ond, fo r  damage to  ce rta in  perm anent 
m oorings o f th e  barge. The C oun ty  C ourt 
Judge he ld th a t  th e  p la in t if fs  succeeded.

C*u appeal th e  D iv is io n a l C ourt d iffe red in  
upm ion, W r ig h t,  J ., ta k in g  th e  v ie w  th a t  the  

ou n ty  C ourt judge was r ig h t  and T a lb o t, J . 
ak ing the  v iew  th a t  he was w rong . The 

Judgm ent o f  th e  C oun ty  C ourt judge  there fore  
°od , and th e  insurance com pany now appeals 

0 th is  cou rt.
ci'« am  bound to  say, as appears fro m  the  

' ference o f  op in ion  in  th e  D iv is io n a l C ourt, 
a t the  m a tte r is one o f considerable d iff ic u lty ,  

^ud  m y  m in d  has flu c tu a te d  considerab ly in  th e  
urse o f th e  case and is n o t a t the  present

m om ent in  a co n d itio n  o f v e ry  stab le e q u ilib r iu m . 
The m a tte r is made a l i t t le  a r t if ic ia l b y  tw o  
circum stances : f irs t,  th a t  so fa r  as th e  question 
is one o f  fa c t the re  is no appeal fro m  th e  
C oun ty  C ourt, and i f  the re  is an y  evidence on 
w h ich  th e  C oun ty  C ourt judge  cou ld  come to  
the  conclusion to  w h ich  he d id  come, th a t  
conclusion b inds us, a lth ou gh  I  m ig h t have 
reached a d iffe re n t conclusion on the  facts 
m yself. A n d  secondly, fo r  some reason w h ich  
I  do n o t understand , th e  parties in  th e  c o u rt 
be low  agreed th a t  i f  these m oorings came 
w ith in  th e  p o lic y  a ce rta in  sum  was recoverable 
as damages, a lthough  w ith o u t th a t  agreement, 
I  should have th o u g h t th a t  i t  was clear th a t  
some o f the  item s cla im ed d id  n o t come w ith in  
th e  p o licy . Consequently, I  am  in  the  u n 
fo rtu n a te  pos ition  o f ha v in g  to  g ive a ju d g m e n t 
w h ich  I  p ro b a b ly  should n o t g ive  i f  I  was 
hearing  th is  case as a judge  in  th e  Com m ercia l 
C ourt.

The m a tte r arises in  th is  w a y  : th e  B lack  
D iam ond  spends her life  in  th e  sum m er in  
coaling the  fe r ry  steamers w h ich  b r in g  pleasure 
seekers to  th e  stage be longing to  th e  p la in tiffs . 
She lies loaded w ith  coal and m oored a t one 
end to  th e  stage and a t th e  o th e r end to  th e  
bank. H e r m oorings to  th e  stage are o f  th e  
o rd in a ry  barge character, and when she goes, 
as she occasionally does, to  o b ta in  m ore coal, 
she pu lls  her stage m oorings on board  and 
proceeds w ith  them . The m oorings a t her 
o th e r end are o f  a v e ry  d iffe re n t character. 
T hey  are th ree  heavy anchors and chains, and 
when she goes to  f i l l  up  w ith  coal o r to  be 
repa ired she leaves those m oorings beh ind her. 
The ends o f th e  chains are t ie d  to  th e  stage and 
the re  she leaves the m . A p p a re n tly , when she 
was b o ug h t m an y  years ago, she was bo ugh t 
w ith  tw o  anchors and 100 fa thom s o f cha in . 
She now  has a t th a t  end o f her m oorings th ree  
anchors and 200 fa thom s o f  cha in , and the  
exact na tu re  o f her m oorings is ra th e r obscure. 
I  do n o t kno w  w he the r th e  question  has arisen 
in  th e  Mersey, b u t in  th e  Thames the re  has been 
a question w ith  regard to  th e  legal character 
o f these pe rm anent o r g round  m oorings. 
W hen the re  are subs tan tia l m oorings o f  a coal 
h u lk , w h ich  the  h u lk  w o u ld  never take  on board  
as a sh ip  takes an o rd in a ry  anchor on board , 
b u t w h ich  she, when m oved, w ou ld  leave 
beh ind  her as perm anent m oorings in  the  r iv e r, 
th e  question has arisen w he the r th e  m oorings 
co n s titu te  an occupa tion  o f la nd  in  th e  r iv e r  
bed, so as to  lead th e m  to  be ra ted . O f course, 
th a t  is n o t th e  question in  th is  case, b u t the  
a u th o ritie s  show th a t  th e  cha racte r o f a p a r
t ic u la r  m oo ring  tu rn s  on th e  p a r tic u la r  facts.

In  Cory  v . Greenwich Churchwardens (1872, 
27 L .  T . Rep. 150 ; L .  R ep. 7 C. P . 499), 
m oorings were he ld n o t ra teable. Some o f  the  
m oorings were stones w ith  ropes t ie d  to  them , 
and i t  was found  as a fa c t th a t  th e y  cou ld be 
hauled on board  b y  th e  d e rr ic k ’s ow n m ach inery  
i f  she was m oved, and W ills , J . he ld  th a t  the re  
was n o t enough occupa tion  o f the  r iv e r  bed to  
make th e  owners o f the  d e rrick  lia b le  to  be ra ted . 
A n o th e r case— Cory v . B ris tow  (1877, 36 L .  T .
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R ep. 594 ; 2 A p p . Cas. 262)— decided s h o rtly  
a fte rw a rds , had a d iffe re n t resu lt. I t  was found  
th a t  th e  m oorings were as f irm  as i t  was possible 
to  place th e m  in  th e  bed o f  th e  r iv e r  and each 
d e rr ic k  was a ttached  to  these m oorings. The 
de rricks  cou ld  n o t w e igh th e  m oorings as ships 
we igh anchors, b u t  cou ld o n ly  m ove fro m  them  
b y  casting o ff th e  cables and leav ing  th e  anchors 
and stones beh ind  ; and i t  was he ld  th a t  the re  
was ra teab le  occupa tion . O bv ious ly , the re fore , 
th e  question o f  th e  na tu re  o f these p e r
m anen t o r g round  m oorings is a question  o f 
degree.

W hen  the re  is a f in d in g  w h ich  is a question o f 
degree, is i t  a f in d in g  o f fa c t o r  a f in d in g  o f 
law . T he  language to  be construed in  th is  
p o lic y  is : “  W h ils t  ly in g  m oored a t E astham  
F e rry  Stage o r elsewhere, w ith  l ib e r ty  to  be 
tow ed  to  an y  dock o r place to  load coal upon the  
sh ip  o r vessel th e  steel barge B lack D iam ond,''’ 
and th e  insurance is on “  th e  body  tack le  
appare l ordnance m u n it io n  a r t i l le ry  bo a t and 
o th e r fu rn itu re  ”  o f th e  B lack D iam ond. So 
th e  question is w h e the r these th ree  heavy 
anchors and chains w h ich  are used to  m oo r the  
B lack D iam ond  in  a p a r tic u la r  place, and w h ich  
she leaves beh ind  he r w hen she goes to  take  
in  m ore coal, are th e  “  ta ck le  appare l and 
fu rn itu re  ”  o f th e  B lack D iam ond. I t  m ay  also 
be a question  w h e the r these m oorings are 
“  m a te ria ls  o r o u t f i t  ”  o f  th e  B lack D iam ond, 
o r  o rd in a ry  f it t in g s  requ is ite  fo r  th e  trade  o f 
a coal h u lk , w ith in  th e  m eaning o f ru le  15 fo r 
th e  c o n s tru c tio n  o f a p o lic y  con ta ined in  the  
M arine  Insurance A c t  1906, w h ich  says th a t  
th e  te rm  “  sh ip  ”  includes th e  h u ll,  m ate ria ls , 
and o u t f i t ,  and, in  th e  case o f  vessels engaged 
in  a special tra d e , th e  o rd in a ry  f it t in g s  requ is ite  
fo r  th e  trade .

There  is some vagueness ab ou t th e  po s ition  
o f  these anchors, and so fa r  as I  understand the  
evidence th e  f irs t  appears, and  th e  o th e r tw o  
do n o t appear, to  have been b u rie d  in  th e  soil. 
T he  C o un ty  C ourt judge  has found  th a t  
these anchors and chains are p a r t  o f th e  o u tf i t  
and  ta ck le  o f  th e  barge and are p a r t  o f her 
o rd in a ry  f it t in g s  in  her tra d e  as a h u lk . Is  
th a t  a f in d in g  o f fa c t o r o f la w  ? I t  seems to  
me th a t  th e  answer to  th a t  question is a 
question  o f degree. A t  a ce rta in  p o in t an anchor 
and  cha in  are ob v io us ly  p a r t  o f th e  tack le  o f a 
sh ip . A t  an o the r p o in t th e  anchor and chain, 
lik e  a b o lla rd  on a quay, become a fixed  and 
pe rm anent th in g , to  w h ich  th e  ship moors 
he rse lf b u t w h ich  is no m ore p a r t  o f  the  ship 
th a n  th e  b o lla rd  and q u ay  are p a r t  o f the  
sh ip , o r th e  stage to  w h ich  th e  B lack D iam ond  
is m oored is p a r t  o f th e  ship. Then  between 
those tw o  po in ts  the re  m ay  be a v e ry  d iff ic u lt  
set o f in te rm ed ia te  facts, and d iffe re n t m inds 
m ay  d ra w  d iffe re n t conclusions w ith  regard to  
w h e the r an anchor and cha in  are p a r t  o f the  
ta ck le  o r are a pe rm anent m oo ring  place n o t 
p a r t  o f a ship. I  have several tim es expressed 
m y  ow n o p in ion  th a t  a question o f degree o f 
th a t  s o rt is a question o f  fa c t. I  expressly 
said so in  D ucker v . Rees Roturbo Development 
Syndicate  (138 L .  T . R ep. 598 ; (1928) A . C.

132), and th e  House o f L o rds  adop ted th e  same 
v iew .

T h a t case was concerned w ith  a f in d in g  o f  
Commissioners o f  Incom e T ax , and fro m  the m  
the re  is no appeal on questions o f fa c t ju s t  as 
the re  is no appeal on fa c t fro m  th e  C oun ty  
C ourt judge. A  m an se lling one p ic tu re  is 
n o t c a rry in g  on a trade , b u t  a m an selling 100 
p ic tu res a yea r is p ro b a b ly  c a rry in g  on a trade  
as a p ic tu re  dealer. A  m an w ho lends m oney 
once a year is n o t a m oneylender, b u t i f  he 
lends m oney to  100 people in  th e  year he is 
p ro b a b ly  a m oneylender. A t  some p o in t i t  
becomes a question w he the r th e  m an is o r is 
n o t a p ic tu re  dealer o r a m oneylender ; i t  is 
a question  o f  degree, and, in  m y  op in ion , a 
question  o f fac t.

N o w  w he the r these anchors and chains 
d id  o r d id  n o t pass fro m  be ing f it t in g s  o f the  
sh ip  to  be ing pe rm anent m oorings w h ich  are 
n o t p a r t  o f th e  sh ip  is a question o f degree 
and, in  m y  v iew , a question o f fac t. The 
C oun ty  C ourt judge  had there fore, th e  r ig h t  
to  decide i t ,  as the re  was some evidence on 
w h ich  he cou ld  come to  h is conclusion, and 
th o u g h  I  am  n o t sure th a t  I  w o u ld  have come 
to  th e  same conclusion m yse lf, we are bound 
b y  h is find in g .

The pa rties  have agreed th a t,  i f  th e  p la in t if f  
can recover, th e  am oun t o f th e  damages is 
87?. odd. T h a t sum appears to  me to  inc lude 
some m a tte rs  th a t  cou ld n o t possib ly be 
recovered unde r th e  po licy . I  canno t conceive 
th a t  i f  a sh ip  drags her anchor you  can recover 
under a p o lic y  o f m arine  insurance on the  
sh ip  th e  cost o f b r in g in g  her back to  the  place 
fro m  w h ic h  she dragged o r th e  cost o f ta k in g  
up th e  anchor and exa m in ing  i t .  I  o n ly  
m en tion  th is  because I  do n o t w ish  th is  decision 
to  be taken  as a decision o f th e  C ourt o f Appea l 
th a t  under a p o lic y  lik e  th is  m atte rs  such as th e  
pa rties  here have agreed upon can be recovered.

F o r these reasons, th e  question o f  fac t and 
th e  agreem ent w ith  regard to  th e  damage s> 
I  feel th a t  m y  ju d g m e n t is a ve ry  a r t if ic ia l 
one and is n o t one w h ich  I  should p ro ba b ly  
have de live red i f  s it t in g  as a judge in  the  
C om m ercia l C ourt. B u t  as I  am  s it t in g  here 
to  decide an appeal fro m  a C o un ty  C ourt 
judge, w ho is supreme on fa c t i f  the re  is a n y  
evidence on w h ich  he can come to  a conclusion 
o f fac t, and th e  pa rties  have agreed th e  am oun t 
o f th e  damages, I  have come to  th e  conclusion 
th a t  th e  appeal m ust be dismissed.

Greer, L .J .— I  agree th a t  th e  appeal fa ils , 
and I  th in k  I  go a l i t t le  fu r th e r  th a n  S eru tton , 
L .J .  in  th e  v ie w  th a t  I  take  o f th e  judgm ents  
o f th e  C oun ty  C ourt judge  and o f W r ig h t,  J ., 
fo r  I  th in k  th a t  those judgm ents , on th e  facts 
as I  understand them , were r ig h t  w he the r 
th e y  were conclusions o f fa c t o r  conclusions 
o f law . I  t re a t i t  as agreed between the  parties 
th a t  i f  an y  sum is due under the  p o licy , the  
p rope r am o un t to  be pa id  is 871. 18s. 10d., 
and I  the re fo re  confine m yse lf to  considering 
w h e the r th e  damage was o r was n o t covered b y  
th e  po licy .
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The p o lic y  is on a m oored barge, and one has 
to  consider th e  h is to ry  o f th e  barge ; w h a t 
! t  was and w h a t i t  was ob ta ined fo r ; w h a t 
" ’as its  o u t f i t  and w h a t th e  purpose fo r  w h ich  
as th e  insurance com pany knew , i t  was in tended 
to  be used. I t  was bo ugh t fro m  Messrs. 
G rayson b y  th e  respondents fo r  800/., and the  
con tra c t spec ifica lly  p ro v id ed  th a t  “  m ooring  
and to w in g  bo lla rds are to  be supplied and 
f it te d  and m oo ring  gear in  th e  shape o f tw o  
su itab le  anchors and abou t 100 fa thom s o f 
cable.”  Then , a fte r  re fe rrin g  to  wood fenders 
"n th  h a lf-ro u n d  fac ing  irons, th e  con tra c t 
says : “  N o  o th e r o u t f i t  o r equ ipm en t to  be
Placed on board b y  th e  sellers.”

I t  does no t, o f  course, conclude th e  m a tte r, 
cu t i t  is n o t w ith o u t significance th a t  tw o  o f 
these anchors and p a r t  o f  th e  cable w h ich  
" ras u lt im a te ly  used were b o ug h t as p a r t  o f the  
o u tf i t  o r equ ipm en t o f th is  barge w h ich  was 
to  be sued as a m oored barge. W hen the  
accident w h ich  led to  th is  ac tion  happened 
the  barge was m oored to  th e  stage a t her stern  
and was m oored a t her bow  to  cables and th ree  
anchors, one o f 20 cw t. on each side and one 
° f  12 cw t. between the m . The cables and 
anchors a t th e  bow  were m oored to  th e  th ree  
bollards re fe rred  to  in  th e  con tra c t, and I  
cannot he lp th in k in g  th a t  fro m  th e  s ta r t  i t  
"'as in tended th a t  the re  should be th ree  
anchors as p a r t  o f th e  o u t f i t  o r equ ipm ent o f 
|h is  m oored barge, and th a t  w h ile  th e  tw o  
J^rger ones were purchased fro m  Messrs, 
•'raysons w ith  th e  barge th e  o th e r e ithe r 
belonged to  th e  respondents a t th e  t im e  or 
w as acquired b y  th e m  afte rw ards to  com plete 
What I  m ay  ca ll th e  m oo ring  o u t f i t  o f  th e  barge.

Before re fe rrin g  to  th e  p o lic y  I  m ay  re fer 
t°  the  evidence, w h ich  shows th a t  th e  barge 
Was purchased on th e  14 th  M arch  1913, and 
*ays th a t  th e  m oorings supplied were used 
r °m  th a t  t im e  under s im ila r cond itions. I  

suppose th a t  means th a t  th e  cond itions were 
ne same th ro u g h o u t, th a t  the re  were these 
hree m oorings a t th e  bow , and th a t  the  

nroorings, th e  chains and anchors w h ich  
owned p a r t  o f th e  o u t f i t  o f  th e  vessel, were 
sed fro m  th e  s ta r t fo r  m oo ring  her. Then 

;,n;: finds in  th e  correspondence le tte rs  w r itte n  
etore th e  date o f th e  p o lic y  w h ich  seem to  me

lrnportant.
A fte r  re fe rrin g  to  th e  correspondence, his 

°rdsh ip  con tinued  : I  th in k  we are e n tit le d  
c take  in to  consideration these facts w h ich  
ere know n  to  b o th  pa rties , when we are 
Voiding w he the r these anchors and chains 

t , e.re p a r t  o f th e  o u tf it ,  tack le , o r fu rn itu re  o f 
*s m oored barge w ith in  th e  m eaning o f the  

f, ucy, and we m ust  rem em ber th a t  th e  w o rd  
^  ° u t f i t  ”  is  inc luded in  th e  w o rd  “  ship ”  
th  IU ê ' b ° f  tb e  rules fo r  in te rp re ta tio n  in  

e schedule to  th e  M arine  Insurance A c t 1906. 
sj !' ;ire e n tit le d  to  take  those facts in to  con- 
a erat io n  when in te rp re tin g  words w h ich  

PPly to  a vessel o f  th is  s o rt w h ich , w h ile  
t 'kcd ’ was f i°m g  h er w o rk  as a vessel. 

rn fien w ith  regard to  th e  p o licy . The subject- 
t te r  o f  th e  insurance is described as “  th e  
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body, tack le , apparel, ordnance m u n itio n , 
a r t il le ry ,  boat, and o th e r fu rn itu re  o f and in  
th e  good sh ip  o r vessel called th e  steel barge 
B lack D iam ond  w h ile  ly in g  m oored a t E astham  
F e rry  Stage o r elsewhere, w ith  lib e r ty  to  be 
tow ed to  an y  dock o r place n o t beyond the  
R ock  L ig h t  to  load coal, fo r  repairs, and fo r 
ove rhau l, w h ile  the re  and u n t i l  back again a t 
her m oorings, w ith  l ib e r ty  to  m oor in  the  
M anchester Ship Canal w h ile  the  operations fo r 
deepening the  E astham  Canal are in  progress. 
F o r and d u rin g  th e  space o f tw e lve  calendar 
m onths com m encing a t noon on the  27 th  A p r i l
1926, and ending a t noon on th e  27 th  A p r i l
1927. ”

I  read th a t  as m eaning th a t  th e  subject- 
m a tte r  o f  th e  insurance is a barge whose m a in  
occupation d u rin g  th e  pe riod  o f the  insurance 
is to  lie  m oored a t E astham  F e rry  Stage. 
She has lib e r ty  to  de pa rt on ce rta in  occasions 
fro m  those m oorings and to  m oor elsewhere, 
b u t to  th e  know ledge o f insurers and insured 
she w i l l  as a general ru le  be m oored a t the  
E astham  stage. She is insured as a moored 
vessel, w ith , possib ly, occasional t r ip s  away.

M ost vessels do n o t lie  a t anchor fo r  ve ry  
long. T hey  have anchors w h ich  are suited 
fo r  th e  m oo ring  w h ich  th e y  require . T h is  
vessel has to  be m oored fo r  a long pe riod  ; she 
has to  s tand considerable stra ins on her m oor
ings, and i t  is im p o rta n t fo r  her w o rk  as a 
coa ling barge th a t  she should be steady a t her 
m oorings. A cco rd in g ly , she m ust have anchors 
o f greater h o ld ing  power th a n  she w o u ld  have 
requ ired i f  she had been a barge sa iling  abou t 
th e  M ersey w ith  loads o f va rious k in ds  ; and I  
th in k  th a t  the  p o lic y  should be in te rp re ted , 
as W r ig h t,  J . in te rp re te d  i t ,  as covering th a t  
w h ich  is th e  fu rn itu re  o f a m oored barge, 
th a t  w h ich  is, in  th e  words o f th e  schedule, 
p a r t  o f th e  o u tf i t  o f  a m oored barge, the  barge 
be ing  m oored in  a w ay, and fo r  a purpose, 
w h ich  was know n to  b o th  pa rties.

I f  the  anchor had n o t been purchased in  
connection w ith  th e  vessel, i f  i t  had been 
supplied in  the  r iv e r  b y  some person o th e r th a n  
th e  owner o f th e  barge, i t  w o u ld  c le a rly  n o t 
have been p a r t  o f  th e  fu rn itu re , f itt in g s  o r 
o u t f i t  o f  th e  vesse l; and i f  i t  had been p u r
chased b y  the  respondents, o r used b y  them , 
independently  o f th is  barge, and th is  barge had 
found  i t  the re  w hen i t  w en t to  the  m oorings, 
i t  w o u ld  n o t have been p a r t  o f th e  fu rn itu re  
f it t in g s  o r o u t f i t  o f  th is  barge.

I  agree w ith  W r ig h t,  J ., and w ith  th e  C oun ty  
C ourt judge, th a t  th e  m oorings were p a r t  o f  
th e  fu rn itu re , tack le  o r ou tfit, o f  the  barge 
w ith in  th e  m eaning o f th e  p o licy , and I  th in k , 
the re fore , th a t  as the re  was a difference o f  
op in ion  in  the  D iv is io n a l C ourt, the  ju d g m e n t 
o f th e  C oun ty  C ourt judge m us t s tand.

R ussell, L .J .— T h is  case c e rta in ly  presents 
considerable d iff ic u lty , b u t th e  v iew  w h ich  I  
have fo rm ed  coincides w ith  th a t  o f T a lb o t, J . 
A lth o u g h  the  c ra ft  w ith  w h ich  we are con
cerned here is a coal barge m oored in  th e  
Mersey, th e  m a tte r is a seafaring m a tte r, and

L
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in  such a m a tte r  I  need h a rd ly  say th a t  I  d iffe r 
fro m  S cru tton , L .J .  and Greer, L .J .  and 
W r ig h t,  J . w ith  g reat diffidence ; b u t  since I  
have form ed a v iew , I  th in k  th a t  I  ou gh t to  
s ta te  i t .

I  w ish  to  m ake tw o  p re lim in a ry  observations. 
F irs t ,  I  can f in d  no facts found  b y  th e  C ounty 
C o u rt judge w h ich  w ou ld  w a rra n t us in  a t t r i 
b u tin g  to  th e  words o f th e  p o lic y  an y  o th e r th a n  
th e ir  n a tu ra l m eaning. A nd , second, th e  fa c t 
th a t  the  respondents, when th e y  purchased 
th is  barge sixteen years ago purchased w ith  i t  
ce rta in  m ooring  gear is an irre le v a n t and 
im p rope r m a tte r to  take  in to  consideration in  
cons tru ing  th e  po licy .

W ith  those tw o  observations I  tu rn  to  the  
question w h ich  arises fo r  decision. The barge 
is m oored in  th is  w ay : a t  th e  bow  she is 
m oored b y  th ree  cables, each a ttached  to  an 
anchor, tw o  o f th e  anchors w e igh ing a to n  and 
th e  m id d le  one w e igh ing  12cw t. A t  th e  stern 
she is m oored b y  tw o  cables a tta ch in g  her to  
bo lla rds  on E astham  F e rry  Stage, and i f  and 
when she leaves her m oorings fo r  any purpose 
and  goes aw ay she does n o t take  w ith  her the  
anchors o r an y  p a r t  o f th e  cables, b u t  th e  bow 
anchors and cables are le f t  in  th e  r iv e r  and the  
s te rn  cables are hauled up on to  th e  stage and 
are le f t  the re . The barge never takes th is  
m oo ring  gear on board  a t a ll. W hen she comes 
back she picks i t  up  again and re-m oors in  the  
same spot, and th e  question is w hethe r those 
cables and anchors are p a r t  o f  th e  sub ject- 
m a tte r  insured b y  the  p o licy .

I  th in k  i t  is p u re ly  a m a tte r o f construction . 
T he  C oun ty  C ourt judge has, as I  read his 
ju d g m e n t, decided the  case on th e  cons truc tion  
o f  th e  words o f th e  p o lic y  and n o th in g  else ; 
he has n o t found  any facts th a t  were in  d ispute .

In  the  D iv is io n a l C ourt, W r ig h t,  J . decided 
in  fa vo u r o f th e  respondents on tw o  grounds ; 
he he ld  th a t,  on th e  cons truc tion  o f th e  p o licy  
itse lf, th e  cables and anchors were p a r t  o f  the  
su b je c t-m a tte r o f  th e  insurance ; and he he ld 
th a t  even i f  th e y  were n o t w ith in  th e  words o f 
th e  p o licy , per se, th e y  were b ro u g h t w ith in  th e  
p o lic y  b y  reason o f ru le  15 in  th e  F irs t  Schedule 
to  th e  M arine  Insurance A c t  1906. T a lb o t, J . 
to o k  the  c o n tra ry  v iew .

T h a t be ing so, I  tu rn  to  th e  p o licy . The 
o n ly  words w h ich  w ou ld  cover th is  are “  tack le , 
appare l and o th e r fu rn itu re  o f  and in  th e  good 
sh ip  o r vessel ca lled th e  steel barge B lack  
D iam ond ."  I  am  q u ite  unab le to  ho ld , in  v iew  
o f  the  facts o f th e  case as we kno w  the m , th a t  
these cables and anchors are tack le , appare l 
and  fu rn itu re  o f and in  th e  barge ; n o r is th e  
m a tte r im p roved  in  any w ay in  m y  o p in ion  b y  
reference to  ru le  15. T h a t ru le  provides th a t  
th e  w o rd  “  ship ”  in  a p o lic y  sha ll inc lude  the  
whole m a te ria ls  and o u t f i t ,  stores and p ro 
visions fo r th e  officers and crew, and in  the  case 
o f  vessels engaged in  a special trade , th e  o rd in a ry  
f it t in g s  requ is ite  fo r  th a t  trade . The la tte r  
words are re lied  on, b u t in  m y  op in ion  th e  ru le  
does n o t ap p ly  here. The o n ly  evidence o f a 
special trade  is th a t  th is  barge carried  on the  
trade  o f coa ling, and I  th in k  i t  is im possib le

to  say th a t  these cables and anchors were 
f it t in g s  requ is ite  fo r  th e  coa ling tra d e  ; th e y  
were, in  m y  op in ion , no such th in g .

I  th in k ,  the re fore , th a t  th e  appeal should 
succeed.

A ppea l dismissed.

S olic ito rs  fo r  th e  appe llan ts, J .  A .  and H . E . 
F arn fie ld .

S olic ito rs fo r  th e  respondents, Godfrey W arr, 
Clarkson , and Co., fo r  Evans, Lockett, and Co., 
L ive rp o o l.

Oct. 22, 23, 24, 25, and Nov. 11, 1929.

(B efo re  Scrutton, L .J .,  Greer, L .J . ,  and 
Slesser, L .J .)

Silver  and another v . Ocean Steamship 
Company L im it e d , (a)

A P P E A L  FR O M  T H E  K IN G ’ S B E N C H  D IV IS IO N .

B i l l  o f lad ing  —  Carriage o f goods by sea —  
Damage du ring  trans it and discharging —  
Acknowledgment by shipowners that goods 
received in  apparent good order and condition  
— Estoppel— Goods delivered in  a damaged 
condition— Exceptions— L ia b ili ty  o f shipowners 
— Carriage o f Goods by Sea A c t 1924 (14 <& 15 
Geo. 5, c. 22), Sched., A r t .  I I I . ,  r r .  3, 4, 
A r t .  I V . ,  r .  2 (m ), (n).

The p la in t if fs  were the indorsees o f b ills  o f lading  
in  respect o f parcels o f cans o f frozen eggs 
which had been delivered to the defendants fo r  
carriage fro m  Shanghai to London. A  large 
number o f parcels were in  a damaged con
d itio n  when delivered. A  certain amount o f the 
damage was caused before the goods were loaded 
on the defendants' ship, and some o f the damage 
was caused du rin g  the voyage fro m  Shanghai 
to London ; also du ring  and after discharging 
the goods in  London. The defendants had 
issued b ills  o f lad ing stating that a number o f 
cases were shipped “  in  apparent good order 
and cond ition ," fo r  delivery subject to con
d itions thereinafter mentioned. The f irs t  con
d itio n  mentioned in  each b il l o f lad ing  was 
“  th is b i l l  o f  lad ing  is  subject to the rules con
tained in  the Schedule to the Statute o f the 
U nited K ingdom  o f Great B r ita in  and N orthern  
Ire la nd , entitled the Carriage o f Goods by Sea 
A c t."

Rule  3 o f A r t .  I I I .  o f the Schedule to the Carriage  
o f Goods by Sea A c t 1924, provided that the 
carrie r should on demand o f the shipper issue 
to the shipper a b i l l  o f lad ing showing “  ( in te r 
a lia ) . . . (c) the apparent order and
condition o f the goods," and by ru le  4 “  such 
a b il l o f lad ing shall be p r im !  facie  evidence 
o f the receipt by the ca rrie r o f the goods as 
therein described . . . "

B y  A r t .  I V . ,  r .  2, “  N either the carrie r nor the 
ship shall be responsible fo r  loss or damage 
due, a ris ing  or resu lting fro m  . . . (m )

(a) Reported by T. W. M organ, Esq., Barrister-at-Law.
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wastage in  bu lk  or weight or any other loss or 
damage a ris ing  fro m  inherent defect, qua lity  

vice o f the goods, (n) Insuffic iency o f 
pack ing .”

dn answer to the p la in t if fs ' c la im  the defendants 
pleaded that the goods were damaged before 
shipment and also that they were insuffic iently  
Packed, and they relied on the exceptions in  the 
Schedule to the Carriage o f Goods by Sea A ct 
1924 as excepting them fro m  lia b ility .

Held, that the defendants having issued b ills  o f 
lad ing acknowledging the receipt o f the goods 
ln  apparent good order and condition could not 
afterwards prove that the goods were damaged 
before shipment i f  such damage would have 
been apparent on reasonable inspection, nor 
could they re ly  on the exception o f insufficiency 
° i  packing in  A r t .  I V . ,  r .  2 (n) o f the Schedule 
to the Carriage o f Goods by Sea A c t 1924, i f  
such insufficiency o f packing would have been 
apparent on reasonable inspection.

■Ap p e a l  fro m  a decision o f Roche, J .
The p la in t if fs , w ho were th e  indorsees o f 

b ills  o f la d in g  in  respect o f tw o  parcels o f  cans 
0 frozen eggs— one parcel consisting o f 16,000 
P&ns and th e  o th e r o f  5334 cans—  w h ich  had 
been de live red to  th e  defendants in  M ay 1927, 
° r  carriage fro m  Shanghai to  London , c la im ed 

damages fro m  th e  defendants fo r  alleged 
breach o f  th e  con tra c t o f carriage evidenced 
. y  th e  b ills  o f  lad ing . The p la in t if fs  alleged 
tn a t th e  goods were in  a damaged con d ition  
^h e n  delivered in  London , and th a t  the  de- 
endants were liab le . A lte rn a tiv e ly , th e y  

alleged th a t  th e  damage was caused b y  the  
defendants’ alleged negligence.

The defendants pleaded th a t  th e  damage was 
Oe to  the  in he ren t defects o r q u a lity  o r vice 

° t  th e  goods, o r was due to  insuffic iency o f 
Packing, and w h ile  deny ing  l ia b i l i t y  th e y  

r2J1g h t in to  c o u rt th e  sum o f 3501.
The p la in tiffs , in  rep ly , said th a t  th e  de- 

/  bdants, b y  th e ir  h ills  o f lad ing , hav ing  ac- 
bowledged th e  rece ip t o f  the  goods in  apparent 

Sood o rder and con d ition , and hav ing  accepted 
ler? ” CKK' S w ith o u t p ro tes t and w ith  fu l l  know - 

age o f th e ir  packing, and ha v in g  g iven clean 
Is o f la d in g  in  respect o f  such goods, were 

° t  e n tit le d  to  re ly  on an y  in he ren t defect,
M.Uahty, o r v ice o f the  goods, no r on the  excep- 

011 ° f  insuffic iency o f pack ing  w ith in  the  
o f A r t .  IV . ,  r. 2 (n), o f th e  Schedule 

the  Carriage o f Goods b y  Sea A c t  1924. 
b p)(‘he, J ., came to  th e  conclusion th a t  the  
0r ~ ° f  the  damage was done before load ing , 
0j.’ 1 a fte r loading, was due to  the  cans being 
th  Shape ca lcu la ted to  cause th e  damage, b u t 
j  s°m e damage was done b y  the  defendants 
and i f  course o f  d ischarg ing the  cargo b y  nets, 
th  rl A b id e d  th a t  the  am oun t— 3501.— w h ich  
to  defendants had pa id  in to  co u rt was suffic ien t 
. ¡ b o v e r th e  damage caused b y  th e  m ethod o f 

rg iug  b y  nets, w h ich  he th o u g h t was 
. ifugence on th e  p a r t  o f  the  defendants, and 
Pie " : if e ju d g m e n t fo r  th e  defendants on the  

a o f paym en t in to  cou rt, 
he p la in t if fs  appealed.

Clement Davies, K .C ., and G. St. C. P ilcher, 
fo r  th e  appe llants.

S. Lo w ry  Porter, K .C ., and James D ick inson, 
fo r  th e  respondents.

Cur. adv. vu lt.

Nov. 11, 1929.— The fo llo w in g  judgm ents  
were read :

Scrutton, L .J .— T h is  appeal relates to  
damage done to  a large sh ipm ent o f Chinese 
eggs w h ile  in  course o f tra n s it  fro m  China to  
London . The t ra n s it  was fro m  shipper’s ware
house in  Shanghai to  cold stores in  London, 
th e  defendants’ ship being o n ly  responsible 
fro m  de live ry  on board in  Shanghai to  de livery 
overside in  London. The liq u id  con ten t o f 
th e  eggs was conta ined in  m eta l cases, ho ld ing  
421b. each, cases o f a rectangu la r shape, and, 
there fore, w ith  tw e lve  righ t-ang led  edges. 
The cases were n o t covered w ith  any c lo th , 
fib re  o r cardboard covering. The contents 
were frozen and the  cases were carried  in  
re frige ra ted  holds. The m ore usual m ethod o f 
conveyance was e ith e r in  rec tangu la r cases 
covered w ith  some k in d  o f  covering, o r in  c ir 
cu la r drum s w h ich  are sometimes uncovered. 
In  th is  case th e  rec tangu la r cases o f the  size 
in  fa c t used were used a t th e  request o f London 
purchasers fo r  reasons connected w ith  th e ir  
own business. T hey  were p ro ba b ly  uncovered 
fo r  cheapness. W ith  regard to  shape, rec tan
gu la r cases were obv ious ly  b e tte r fo r  the  sh ip ’s 
stowage, as c y lin d r ic a l cases wasted room  in  
stowage. B u t  th e  righ t-ang led  edges were 
p ro b a b ly  m ore lik e ly  to  damage o th e r goods 
even in  care fu l stowage and h a nd lin g  ; and 
were c e rta in ly  m ore lik e ly  to  do so i f  the re  was 
neg ligent ha nd lin g . There was in  th e  whole 
t ra n s it  fro m  sh ipper’s warehouse to  store ve ry  
considerable damage to  th e  cases. None o f  i t  
was due to  fa ilu re  o f re fr ig e ra tio n . B u t o u t 
o f  21,334 cases shipped, 10,982 cases were 
damaged in  th e ir  m e ta l coverings, so th a t  
London  purchasers re jected them . The damage 
varied  in  degree, b u t w hen experienced checkers 
a t the  stores ta ll ie d  them  in  a t N elson’s W h a rf, 
1,038 were damaged o u t o f 5,334 ; a t B e r
m ondsey Cold Store, o u t o f 16,000 cases 1732 
were recorded as specia lly  damaged. W hen 
th e  goods were m ore ca re fu lly  exam ined and 
th e  tw o  parcels taken  toge the r o u t o f  21,334 
cases, 2499 were classed as heavy and excep
t io n a l damage, on w h ich  13371. 5s. 3d. was 
cla im ed, and 8433 were classed as s lig h t 
damage ; in  a ll ne a rly  11,000 eases were 
damaged o u t o f 21,334.

These figures are ne a rly  accurate, b u t ow ing 
to  some sm all parcels be ing dea lt w i th  in  
va rious ways, are o n ly  to  be take n  as a p p ro x i
m ate. T hey  show heavy and unusual damage, 
and th e  question is where was i t  caused, and 
is the  ship responsible to  any and w h a t ex te n t 
fo r  i t .  The cases go th ro u g h  a num ber o f stages 
between sh ipper’s warehouse and Lond on  stores, 
and one d if f ic u lty  is th a t  witnesses a t each 
stage deny th a t  an y  damage was caused a t 
th e ir  p a rtic u la r stage. Y e t a t th e  end o f the
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t ra n s it  there was th is  v e ry  large damage. The 
judge below  has n o t accepted th e  evidence o f 
an y  o f the  witnesses w ho say th a t  the re  was no 
damage a t th e ir  p a rtic u la r stage, and finds, 
as I  understand h im , th a t  the re  was damage a t 
every stage, th o u g h  n o t necessarily damage fo r 
w h ich  the  ship was responsible. The cases 
are surveyed b y  L lo y d ’s surveyor in  shipper’ s 
store and are th e n  taken  dow n to  th e  sh ip ’s 
side b y  insu la ted  van  and lig h te r. T h is  is 
stage one. Stage tw o  : The cases are ho isted on 
tra y s  over sh ip ’s ra i l and placed on sh ip ’ s 
deck, fro m  whence, a fte r  casual exam ina tion , 
th e y  are lowered in to  sh ip ’s h o ld  and stowed one 
b y  one in  tie rs . Stage th ree is th e  tra n s it  fro m  
load ing  to  com m encem ent o f discharge— the  
voyage. There is no suggestion o f an y  specia lly  
bad w eather on the  voyage, and I  do n o t th in k  
e ith e r side suggests any special damage in  th is  
stage. Stage fo u r is discharge fro m  th e  sh ip ’s 
h o ld  to  th e  consignee’s insu la ted  barges. Stage 
five  is carriage b y  th e  insu la ted  barges to  the  
w h a r f and discharge the re . Stage s ix  is carriage 
b y  insu la ted  vans to  th e  co ld  store. I  unde r
s tand the  learned judge  to  f in d  th a t  50 per cent, 
o f  damage was caused before d ischa rg ing  
commenced, described in  th e  evidence as 
“  o ld  damage,”  and th a t  none o f i t  was caused 
b y  negligence o f th e  sh ip ’s m en in  load ing . T h is  
m ust ap p a re n tly  mean th a t  in  th e  judge ’ s v iew  
th is  50 per cent, was made up o f  damage 
before load ing , fo r  w h ich  th e  sh ip  is n o t re 
sponsible, and damage in  load ing  resu ltin g  fro m  
insu ffic iency o f packing, fo r  w h ich  again the  
sh ip  is n o t responsible. The judge  finds damage 
in  d ischarg ing, fo r  w h ich  the  ship is responsible, 
in  th a t  the  sh ip ’s people n e g lig e n tly  discharged 
th e  cases in  nets, d u r in g  w h ic h  process th e  
cases were unnecessarily  f lu n g  abou t. H e 
assesses th is  damage as n o t exceeding 10 per 
cent, o f  th e  to ta l damage assessed in  m oney. 
T h is  leaves 40 per cent, o f  th e  damage to  be 
accounted fo r, in  h is v iew , to  e ith e r a fte r  d is 
charge fro m  th e  sh ip  o r in  discharge due to  the  
n a tu re  o f th e  packages, w ith o u t negligence on 
th e  p a r t  o f th e  ship. There is v e ry  specific 
evidence abou t th e  negligence in  d ischarg ing 
in  nets and th e  damage th e re b y  caused ; 
the re  is n o t m uch  evidence w ith  regard to  the  
am o un t o f damage a t an y  stage— except th a t  
w ith  regard to  u lt im a te  to ta l damage b o th  in  
num ber o f cases and in  m oney loss, w h ich  
dam age has to  be accounted fo r  somehow—  
to  enable th e  damage to  be d iv id e d  between 
th e  various persons w ho m ay  be lia b le  fo r  i t .  
I  th in k  an y  conclusions w ith  regard to  the  
am o un t o f  damage a t an y  stage m us t be in  the  
na tu re  o f a ju r y  estim ate , made on v e ry  s lig h t 
m ate ria ls , and I  should be v e ry  slow to  in te rfe re  
w ith  the  estim a te  o f th e  judge  below , unless 
I  th o u g h t th e  estim ate  was v e ry  su b s ta n tia lly  
w rong , o r was v it ia te d  b y  erroneous views on 
legal considerations. The p la in tiffs , appe llants, 
sub m it th a t  th e y  have been aw arded fa r  too  
l i t t le  in  g e ttin g  o n ly  10 per cen t, o f  the  actua l 
damage susta ined.

I t  is necessary, the re fore , to  go in  d e ta il in to  
th e  various stages w ith  th e  legal considerations

[Ct . of A pp.

affecting  the m . The t ra n s it  begins w ith  a 
survey o f th e  cases b y  L lo y d s ’ su rveyor a t the  
sh ipper’ s re fr ig e ra tin g  store on th e  23rd M ay 
and th e  24 th  M ay. T he  survey describes the  
cases as “  s trong rec tangu la r t in s — no fib re  or 
o th e r cover.”  T ins— one hund red  and f i f t y  in  
num ber— were w e ig h e d ; o thers take n  a t 
random , sounded, and found  so lid  frozen. The 
cargo is ce rtifie d  as “  f i t  fo r  tra n s p o rta tio n .”  
I t  canno t be said th a t  the re  is an y  in d iv id u a l 
exam ina tion  o f  th e  cases fo r  pe rfo ra tions  o r 
punctures. The cases th e n  go down in  insu la ted  
vans to  be loaded in to  insu la ted  barges and 
take n  alongside th e  ship. A l l  re frige ra ted  cargo 
a t th a t  t im e  o f year is loaded a t n ig h t, b u t  the  
sh ip  has clusters o f  e lec tr ic  lig h ts  on deck and 
in  th e  in su la ted  ho ld . A longside th e  sh ip  the  
cases are stowed on a t r a y  w ith  some side p ro 
te c tio n — e ig h ty -fo u r t in s  in  each l i f t — in  a 
b lock  seven cases long  and th ree  cases w ide 
and fo u r cases h igh . I t  is obvious th a t  in  the  
b lock  o f  e ig h ty -fo u r t in s , h a v in g  504 sides, 
o n ly  e igh ty-one sides in  th e  b lock  are e x te rn a lly  
v is ib le . W hen th e  t r a y  is landed on th e  sh ip ’s 
deck a sh ip ’s officer taps th e  e x te rn a l t in s  to  
see i f  th e y  are frozen , and i f  he sees an y  damage 
to  the  tin s , he rejects th e  damaged t in s . The 
t ra y  is the n  lowered in to  th e  ho ld  and each t in  is 
in d iv id u a lly  hand led b y  th e  stow ing  gang, and 
i f  a n y  damage is seen in  th a t  process th e  t in  is 
re jected . In  fac t, a sm all num ber o f the  o r ig in a l 
21,334 t in s  were re jected a t th is  stage, the  
shippers say f i f ty ,  th e  sh ip  s ix ty . I t  is n o t 
c lear w h e the r th e y  were replaced b y  sound 
tin s , b u t 21,334 cases seem to  be th e  to ta l 
sh ipm ent.

Then  comes th e  stage w h ich  raises th e  f irs t 
question o f law . On the  25 th  M ay  a b i l l  o f 
la d in g  is signed s ta tin g  th a t  a num ber o f t in s  
are shipped “  in  appa ren t good o rder and 
c o n d itio n .”  A f te r  issu ing such a b il l,  can the  
sh ip  prove th a t  a t th e  t im e  (1) th e  t in s  were 
pe rfo ra ted  o r punctu red , o r (2) th a t  th e y  were 
in s u ffic ie n tly  packed, o r m ust i t  be taken  th a t  
on sh ipm ent th e  tin s , so fa r  as reasonable 
inspection  w o u ld  discover, were n o t pe rfo ra ted  
o r pu nc tu re d  and were b y  a ll reasonable inspec
t io n  s u ffic ie n tly  packed ? The Carriage o f 
Goods b y  Sea A c t  1924, o n ly  d ire c t ly  applies 
to  carriage o f goods fro m  G reat B r ita in  abroad, 
n o t fro m  abroad— fo r exam ple, China to  Great 
B r ita in .  B u t  th e  b ills  o f la d in g  b y  w h ich  the  
shipow ner acknowledges th e  rece ip t o f  goods, 
are fo r  16,000 and 5,334 cases respective ly  in  
apparen t good o rder and co n d itio n  “  fo r 
d e live ry  sub ject to  cond itions and exceptions 
he re ina fte r m en tioned ”  and th e  f irs t  con d ition  
m entioned in  each b i l l  o f  la d in g  was “  th is  b i l l  
o f  la d in g  is sub ject to  th e  rules con ta ined in  
th e  Schedule to  th e  S ta tu te  o f  th e  U n ite d  
K in g d o m  o f  G reat B r ita in  and N o rth e rn  Ire la nd , 
e n t it le d  th e  Carriage o f  Goods b y  Sea A c t, 
he re ina fte r re fe rred  to  as ‘ The R ule».’ ”  
T hough  th e  A c t  does n p t a p p ly  to  th is  b i l l  o f 
la d in g , th e  pa rties  have a p p a re n tly  b y  agree
m en t made th e  ru les in  th e  Schedule to  the  
A c t conven tiona l te rm s o f  th e  b i l l  o f  la d in g . 
R u le  3 o f  A r t .  I I I .  o f  th e  Schedule requires the



ASPINALL’S MARITIME LAW CASES. 7 7

Ct. of App.] Silver and another v . Ocean Steamship Company Limited. [Ct. of App.

carrie r to  issue a b i l l  o f  la d in g  show ing th e  
apparent o rder and co n d itio n  o f  th e  goods, 
w h ich  h y  ru le  4 is to  be p r im d  fac ie  evidence o f 
the  rece ip t o f goods as described.

T w o questions seem to  arise a t th is  stage, 
h irs t,  unde r th e  la w  p r io r  to  th e  Carriage o f 
Goods b y  Sea A c t  1924 a sh ipow ner w ho re 
ceived goods w h ich  he signed fo r  “ in  apparent 
good o rder and co n d itio n  ”  to  be de livered in  
the  lik e  good o rder and con d ition , and who 
delivered them  n o t in  apparen t good order and 
cond ition , had th e  burden o f  p ro v in g  exceptions 
w h ich  p ro tec ted  h im  fo r  th e  damage found , 
hhe present b i l l  o f  la d in g  runs “  shipped in  
aPparent good o rder and con d ition  fo r  de live ry , 
subject to  con d itions ,”  etc. Has an y  difference 
been made in  th e  o ld  la w  b y  th is  w o rd in g  ? In  
Iny  op in ion  no difference has been made, 
t  agree w ith  th e  v ie w  expressed b y  W r ig h t,  J . 
ln  Gosse M il la r d  L im ite d  v . Canadian Govern
ment M erchant M a rin e  (17 Asp. M ar. L a w  
t;as. 385 ; 138 L .  T . R ep. 421 ; (1928) 1 K .  B . 
' t 7 )  in  s im ila r words, th a t  the re  is s t i l l  
an o b lig a tio n  to  de live r in  th e  lik e  apparen t 
good o rder and co n d itio n  unless th e  shipow ner 
Proves facts b r in g in g  h im  w ith in  an exception 
covering h im . L o rd  Sum ner, in  B rad ley and  
bans v . Federated Steam N av iga tion  Company 
L im ited  (17 Asp. M ar. L a w  Cas. 265 ; 1927, 137 
L - V . R ep. 266) appears to  express the  same v iew .

The second p o in t o f la w  is th is .  I t  has been 
decided in  Cam pania N aviera  Vasconzada v . 
L h u rc h ill and S im  (10 Asp. M ar. L a w  Cas. 177 ; 
9^ L .  T . R ep. 5 9 ;  (1906) 1 K .  B . 237), and 
affirm ed  in  th e  C ourt o f A ppea l in  B ra n d t and  
another v . Liverpool, B ra z il and R iver P late Steam  
y o v ig a lio n  Company L im ite d  (16 Asp. M ar. 
j  aw  Cas. 262 ; 130 L .  T . R ep. 392 ; (1924) 
t  ,, 575), th a t  th e  s ta tem en t w ith  regard
°  “  appa ren t good o rder and c o n d itio n  ”  

estops— as against th e  person ta k in g  th e  b i l l  
j  . Jad ing fo r  va lue  o r presen ting  i t  to  get 

ehvery  o f th e  goods— th e  sh ipow ner fro m  
Proving th a t  th e  goods were n o t in  apparen t 
good o rder and c o n d itio n  w hen sh ipped and, 
Perefore, fro m  a lleg ing  th a t  the re  were, a t 
d ipm e n t ex te rn a l defects in  them  w h ich  were 

apparent to  reasonable inspection . A r t .  I I I . ,
■ 4, w h ic h  says th a t  th e  b i l l  sha ll be p r im d  

y j f  cv,<lence— n o t p r im d  fac ie  evidence o n ly , 
able to  be con tra d ic te d— can h a rd ly  have 

j een m eant to  render th e  above decisions 
applicab le . F o r th e  in fo rm a tio n  relates to  

j c s h ip o w n e r’s know ledge ; he is to  say what, 
in  aP paren t,”  th a t  is , v is ib le  b y  reasonable 

spection to  h im s e lf and h is  servants, and on 
to 6 th a t  s ta tem ent, o th e r people are

ac t, and i f  i t  is w rong , ac t to  th e ir  p re jud ice .
° f  o p in io n  th a t  ru le  4 o f A r t .  I I I .  has n o t 

e effect o f a llo w in g  th e  sh ipow ner to  prove 
„  goods w h ic h  he has s ta ted  to  be in  apparen t 
reap o rder and c o n d itio n  on sh ipm en t, were n o t 
as' ^  ' n  apparen t good o rder and c o n d itio n , 
la agaiost people w ho accepted th e  b i l l  o f  
j j j  j  ag on th e  fa ith  o f  th e  s ta tem en t con ta ined 
defi A p p a re n t good o rder and c o n d itio n  was 
r;r . n<A  b y  S ir R . P h illim o re  in  The Peter der 

0Sse (3 Asp. M ar. L a w  Cas. 195 ; 34 L .  T .

R ep. 749 ; 1 P rob . D iv .  a t p. 420) as m eaning 
th a t  “ a p pa ren tly , and so fa r  as m e t the  
eye, and e x te rn a lly , th e y  were placed in  good 
order on board  th e  sh ip .”  I f  so, on th e  decision 
in  Com pania N av ie ra  Vasconzada v . C hurch ill 
and S im  (sup.), th e  sh ipow ner is n o t a llow ed 
to  reduce h is  l ia b i l i t y ,  b y  p ro v in g , o r suggesting, 
c o n tra ry  to  h is  s ta tem en t in  th e  b i l l  o f  lad ing , 
th a t  th e  goods in  respect o f m a tte rs  e x te rn a lly  
reasonably v is ib le , were n o t in  good co n d itio n  
when shipped. N ow , w h a t was reasonably 
apparen t to  th e  sh ipow ner’s servants lo ad ing  a t 
Shanghai a t n ig h t, b u t  under c lusters o f e lec tric  
l ig h t  ? The u lt im a te  damage was classed b y  
th e  surveyors as (1) serious damage where the  
t in s  were gashed o r pu nc tu re d , damage easily 
d iscern ib le  in  ha n d lin g  each t in  ; (2) m in o r
damage, p inho le  pe rfo ra tions, w h ich  on t in s  
covered w ith  r im s  were n o t easily d iscern ib le , 
b u t w h ic h  were found  w hen th e  t in s  were 
c lose ly exam ined. I  have considered the  
evidence and I  f in d  th a t  th e  f irs t  class o f 
damage was apparen t to  reasonable exam ina
t io n  ; th e  second, ha v in g  regard to  business 
cond itions, was n o t apparent. T he  re su lt o f 
th is  is th a t  th e  sh ipow ner is estopped against 
c e rta in  persons fro m  p ro v in g  o r suggesting 
th a t  the re  was gash o r serious damage w hen th e  
goods were shipped. H e  m ay raise th e  question  
w h e the r the re  was n o t m in o r o r p in p r ic k  damage 
a t th a t  t im e , b u t  ha v in g  regard to  th e  sm all 
q u a n t ity  o f goods re jec ted  fo r  v is ib le  damage, 
I  should n o t es tim a te  th e  am o un t o f such 
m in o r damage a t sh ipm e n t as v e ry  h igh . The 
question  as to  w h e the r th e  sh ipow ner is p re 
ven ted  b y  th e  s ta tem ent w ith  regard to  
“  appa ren t good o rder and c o n d itio n  ”  fro m  
re ly in g  on th e  a lleg a tio n  o r excep tion  o f 
“  in su ffic iency  o f pa ck ing  ” — one o f th e  excep
tio n s  under th e  rules in  th e  schedule to  th e  A c t 
— is m ore d if f ic u lt .  The sh ipow ner’s con ten tio n  
is th a t  the re  was insu ffic iency  o f packing, 
because (a) th e  eggs were packed in  uncovered 
tin s , and, the re fo re , were d if f ic u lt  to  handle 
w hen frozen and had less p ro te c tio n  th a n  i f  th e  
t in s  were covered ; (b) th e  t in s  had sharp
edges and corners and were, the re fore, dangerous 
to  each o th e r ; and (c) th a t  th e  t in s  were o f 
too  th in  p la t in g  to  s tand th e  wear and tea r o f 
con tac t w ith  o th e r t in s .

T he  facts th a t  th e  tin s  were (1) uncovered, 
and (2) w ith  rec tan gu la r edges, were obvious 
on sh ipm en t. I f  th is  was in su ffic ie n t pack ing  
th e  in su ffic ie n t pa ck ing  was obvious. I  cannot 
th in k  th a t  a sh ipow ner w ho receives, say, a 
wooden case broken  open a t one corner o r 
side can describe i t  as “  in  apparent good o rder 
and co n d itio n ,”  and a fte rw ards prove th e  
opposite. A n d  i f  th e  insu ffic iency  o f th e  pack ing  
is obvious, again I  th in k  i t  canno t be described 
as in  apparen t good o rder and c o n d itio n . In  
t r u th ,  th e  rec tan gu la r uncovered packages are 
n o t “  in s u ffic ie n tly  packed,”  b u t  m ay  be 
dangerous to  o th e r cases and are d if f ic u lt  to  
hand le, each m a tte r be ing obvious to  ex te rn a l 
inspection . Some suggestion is made th a t  th e  
m e ta l conta iners were too  th in ,  and th e y  were 
ob v io us ly  too  th in  to  resist th e  tre a tm e n t w h ich
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th e y  rece ived. B u t  i t  appears fro m  th e  le tte r  
o f  th e  26 th  A ug . 1927 th a t  th e  m e ta l was o f 
th e  same th ickness as th e  U n io n  Cold Storage 
C om pany’s usual t in s . I  do n o t see w h y  
rec tan gu la r t in s , c a re fu lly  stowed, should 
damage each o the r, and th e y  are ob v io us ly  
b e tte r fo r  th e  sh ip  in  stowage, in  th a t  th e y  
waste less space th a n  round  t in s , w h ile  th e ir  
la ck  o f cove ring  is apparent.

I  am , there fore , o f op in ion , th a t,  against th e  
p rope r person, th e  sh ipow ner is estopped b y  
li is  s ta tem ent th a t  th e  cans were shipped in  
appa ren t good o rder and co n d itio n  fro m  
p ro v in g  th a t  th e y  were in s u ffic ie n tly  packed, 
o r in  fa c t seriously gashed, b u t  th a t  he m ay 
prove o r suggest p inholes on sh ipm ent as n o t 
be ing reasonably apparent. The o ld  damage, 
th a t  is, damage done before discharge, found  
on discharge, was va rio u s ly  estim ated a t 10 
per cent, and 40 per cent,., and “  considerable.”  
The judge finds 50 per cent. On th e  v iew  
w h ic h  I  take  above, th is  m ust be reduced b y  
e lim in a tin g  (1) an y  heavy damage done before 
s h ip m e n t; (2) an y  damage done before d is
charge due to  in su ffic ie n t pack ing . I f  so, and 
considering th e  na tu re  o f th e  u lt im a te  damage, 
I  th in k ,  i f  th e  o ld  damage is reduced to  25 per 
cent., covering  p in p r ic k  damage before sh ip
m en t, and damage due to  th e  o rd in a ry  wear 
and te a r on a voyage o f parcels p ro p e rly  
packed, th e  shipowner has a la rge r allowance 
th a n  he is e n tit le d  to . W he th e r th e  consignee 
is e n tit le d  to  re ly  on th e  s ta tem ent w ith  regard 
to  apparen t good order depends on w he the r he 
re lied  on th e  s ta tem ent w ith o u t know ledge o f 
its  u n tru th  to  h is p re jud ice . I t  was argued 
th a t  as he ordered square t in s  and uncovered 
t in s , he m ust have know n  th a t  th e y  were 
in su ffic ie n tly  packed. H e  c e rta in ly  ordered 
square tin s , b u t  he had c e rta in ly  no knowledge 
o f  th e  m ake o f th e  edges, w h ic h  were said to  
be u n usu a lly  sharp. The sta tem ent th a t  he 
ordered uncovered tin s  is based on his te legram  
o f  th e  18 th  M ay  o rdering  “  p la in  ”  tin s . B u t  
th is , I  th in k ,  c le a rly  relates o n ly  to  absence o f 
m a rk , as th e  le tte r  o f the  21st June, con
tra s tin g  “  p la in  t in s  ”  w ith  t in s  branded 
“  Superegg,”  shows. In  m y  v iew , th e  consignee 
in  Lond on  had no know ledge o f  any facts 
th a t  showed th a t  th e  tin s  shipped were n o t 
in  apparent good order and con d ition . The 
la s t ob jec tion  was th a t  th e  w itness d id  n o t say 
th a t  he re lied  on the  b i l l  o f la d in g  be ing a 
clean b i l l  o f  la d in g  b y  reason o f th e  s ta tem ent 
w ith  regard to  good o rder and con d ition . 
The m ercan tile  im portance  o f clean b ills  o f 
la d in g  is so obvious and considerable th a t  I  
th in k  th e  fa c t th a t  he to o k  th e  b i l l  o f  lad ing , 
w h ich  is in  fa c t clean, w ith o u t ob jec tion , is 
q u ite  su ffic ien t evidence th a t  he re lied  on i t .

One comes n e x t to  th e  evidence w ith  regard 
to  th e  discharge, in  w h ich  th e  judge has found 
sh ip ’s negligence. W h ile  the  evidence w ith  
regard to  th e  exact am o un t is n o t as sa tis fa c to ry  
as i t  m ig h t be, th is  is due to  th e  sh ip ’s officers’ 
o r  agents’ q u ite  im p rope r re fusa l to  sign 
lig h te rm e n ’s receipts s ta tin g  the  am oun t o f 
damage, o r to  keep a n y  ta llie s  themselves.

T hey  knew  th a t  th e  m ethod  o f discharge was 
be ing ob jected to  and th a t  damage was being 
done and th e y  refused to  sign lig h te rm e n ’s 
rece ipts. T hey  canno t com p la in  i f  th e  estim ate 
o f damage is inaccura te  o r taken  o n ly  a t th e  
w h a rf.

The facts w ith  regard to  th e  discharge are 
these. T he  uncovered frozen t in s  were s lippe ry  
to  hand le o r p ile . T hey  were discharged b y  
p iecew ork, th e  m en ha v in g  an obvious m o tive  
to  do th e  w o rk  q u ic k ly . T h is , so fa r  as i t  
saves th e  sh ip  dem urrage, is to  th e  advantage 
o f  th e  ship, b u t  m ay lead to  th e  cargo being 
hand led too  h a s tily . I t  is fo r  th is  reason th a t,  
accord ing to  th e  evidence, th e  co ld  stores pay 
th e ir  m en b y  t im e  and n o t b y  p iecework, 
fin d in g  th a t  th e y  get m ore care fu l, though  
slower, h a nd lin g . These t in s  were a t f irs t 
stacked on a wooden tra y ,  w ith  v e ry  s lig h t 
sides. I t  was fou nd  th a t  some t in s  s lid  o ff o r 
fe ll un p leasan tly  near th e  heads o f people 
w o rk in g  be low . T hey  n o t u n n a tu ra lly  p ro 
tested, and  th e  sh ip  adopted a system  o f  
d ischarg ing in  nets. W hen th e  t in s  were f irs t 
p laced in  th e  n e t th e  b o tto m  t ie r  showed fla t. 
B u t  as soon as th e  n e t was ho is ted th e  f la t 
t ie r  disappeared and th e  t in s  were pressed 
toge ther. The ch ie f o fficer o f  th e  sh ip  ad
m it te d  th a t  the re  was a chance o f damage a t 
th a t  stage. B u t  w hen th e  ne t was lowered 
in to  th e  lig h te rs  and set dow n th e  chance o f 
damage became a lm ost a c e rta in ty . The 
ch ie f o fficer describes w h a t happens as fo llow s : 
Q uestion 241 : “  (Q.) A n d  is i t  th is  danger o f 
kno ck in g  against th e  sides th a t  makes you 
say th e  tra y s  are b e tte r th a n  th e  nets ? (A .)
I t  is to  p re ven t the m  s lipp ing  o u t. T hey  are 
s lippe ry , and w hen th e y  le t  go the  side o f  the  
ne t th e  w ho le  b lock  o f t in s  collapses. W hen 
th e y  la nd  th e  ne t in  th e  lig h te r  the  whole 
b lock  o f  t in s  collapses. The to p  t ie r  w ou ld  
s lip  2 ft .  o r 3 f t . ”  M r. S ilver, w ho saw the 
discharge in  nets, p ro tested a t once ; he “  saw 
th e  tin s  a l l ju m b le d  up in  th e  nets.”

I  have considered th e  evidence and come to  
th e  same conclusion as th e  judge below  th a t 
the re  was a neg ligent m ethod  o f discharge, fo r  
damage done b y  w h ich  th e  ship is liab le . I  
am  satisfied th a t  a v e ry  considerable p a r t o f 
th e  ac tu a l damage was caused b y  th is  neg li
gence. I  do n o t understand how  he can have 
a rrive d  a t so sm a ll a figu re  as 10 per cent, o f 
th e  ac tu a l damage be ing a ttr ib u ta b le  to  actua l 
discharge. I f ,  as he finds, 50 per cent, o f  the  
ac tu a l damage was caused before discharge, 
and 10 per cent, b y  negligence in  discharge, 
th is  leaves 40 per cent, to  be caused a fte r 
discharge. W h ile  the re  is some s lig h t evidence 
o f rough h a nd lin g  a t th e  w h a rf, on th e  o ther 
hand , th is  w o rk  was done b y  m en on tim e  w ork , 
w ith  no inducem ent to  h u rry , w ith  special 
wooden tra y s  w ith  h ig h  sides. I  am  qu ite  
unab le to  d iscover th e  evidence th a t  w ou ld  
ju s t i fy  th e  judge  in  the  d iv is io n  o f th is  damage 
in to  10 per cent, sh ip  and 40 per cent, a fte r 
ship.

E ndeavou ring  to  assess th e  damage on the 
figures w h ich  I  have gone ca re fu lly  in to ,
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som ewhat as a ju r y  w o u ld , I  am  o f o p in ion  
th a t i f  25 per cent, o f  th e  ac tu a l damage is 
assigned to  th e  pe riod  before discharge, 50 
P fr  cent, to  discharge, and 25 per cent, a fte r  
discharge, th e  sh ip  is be ing tre a te d  v e ry  
generously. I t  m ay  be th a t  th e  learned judge 
below has a rrive d  a t h is figu re  o f 10 pe r cent, 
by deducting  fro m  th e  ac tu a l damage some 
Percentage as due to  in su ffic ie n t pack ing . In  
•by v iew , he is n o t e n tit le d  to  do th is  ; f irs t, 
because o f th e  estoppel, and, secondly, because 
•n m y  v ie w  a m an w ho discharges cargo 
beg ligen tly  is n o t e n tit le d  to  say : “  I f  I
hnd discharged th e  cargo p ro p e rly  the re  w ou ld  
have been some damage, w h ich  I  can deduct 
J^ona th e  damage caused b y  m y  negligence.”  

u rth e r, in  m y  v iew  o f th e  estoppel, the  ship 
cannot c la im  th a t  some t in s  were de live red to  
d  gashed and some damaged b y  in su ffic ie n t 
Packing.

I  assess these tw o  classes o f  damage before 
discharge a t 10 per cent, as com pared to  15 per 
£ent. due to  non-apparen t p in -p r ic k  damage 

efore discharge and o rd in a ry  w ear and tea r 
°b  voyage. I  have sta ted  these figures in  
° r der th a t  i f  an y  p a r t  o f m y  assessment shou ld  

e dissented fro m  m y  re s u lta n t to ta l m ay be 
Modified. T he  percentages w h ic h  I  have g iven 

tk 6 *^le to ta l m oney values. I  am  conscious 
hat th e y  are rough-and-ready estim ates ; b u t 

t  th in k  th a t  i f  th e y  were a rr iv e d  a t b y  a ju r y  
hey cou ld  n o t be upset. As I  have said, I  
h in k  th a t  th e y  e rr on th e  side o f generosity 
0 the  sh ipow ner, and I  am  in fluenced to  some 

exte n t b y  th e  im p rope r re fusa l o f th e  sh ip- 
o n e r ’s servants to  take o r agree ta llie s  o f 
° tu a l damage on discharge p ro te c tin g  the m  b y  
reference to  “  o ld  dam age.”

,, m y  v iew , the re fo re , th e  damage fo r  w h ich  
he shipowners are lia b le  shou ld  be ro u g h ly  
Messed a t 60 per cen t, o f  th e  ac tu a l damage, 
nd ju d g m e n t fo r  21001. w i th  costs should be 

jh te re d  fo r  the  p la in t if fs , th e  ju d g m e n t o f the  
earned judge  w ith  regard to  am oun t and costs 
e,ng set aside.

a f f REER, L .J .— The appe llan ts , p la in t if fs  in  an 
c tion  against th e  respondents, b r in g  th is  
PPeal against th e  ju d g m e n t o f  Roche, J ., 
hereby i t  was decided th a t  a sum  o f 3501. 

j ’o ,r ¡M o  c o u rt b y  th e  defendants was su ffic ien t 
sa tis fy  th e ir  c la im  fo r  breach o f  con tra c t o f 

e carriage o f tw o  parcels o f cans o f frozen 
§SS fro m  Shanghai to  London . 

ci . y  th e ir  s ta tem ent o f c la im  th e  p la in t if fs  
aim ed to  be the  owners o f a parcel o f 16,000 
hs and a parcel o f 5,344 cans o f frozen eggs 

bv n !ei'ed to  th e  defendants’ steam ship Aeneas 
y  the  Henn ingsen Produce C om pany fo r  car- 

f r ° m  Shanghai to  Lond on  and d e liv e ry  to  
claPPers ’ orders o r assigns. T h e y  made th e ir  
o f 11°  as.owners ° f  th e  said goods and indorsees 
th le. faMs ° f  la d in g  to  w hom  th e  p ro p e rty  in  

e said goods passed b y  reason o f th e  indorse- 
(.] ®ht o f th e  sa id  b ills  o f lad ing . T h e y  alleged 

* th e  goods were de live red  in  a damaged 
We .'on m  London , and th a t  th e  defendants 

re liab le  fo r  breach o f  th e  c o n tra c t o f carriage

w h ic h  was evidenced b y  th e  tw o  b ills  o f la d in g . 
A lte rn a t iv e ly ,  th e y  a lleged th a t  th e  damage was 
caused b y  th e  negligence o f th e  defendants.

B y  th e ir  defence, a fte r  th e  fo rm a l denials 
o f  th e  p la in t if fs ’ a llegations, th e  defendants 
pleaded th a t  th e  damage was due to  th e  
in h e re n t defects o r q u a lity  o r v ice o’f  th e  said 
goods, o r was due to  th e  insu ffic iency  o f pa ck ing  
the reo f, and th a t  b y  th e  te rm s o f  th e  b ills  o f 
la d in g  th e y  were exem pted fro m  l ia b i l i t y ,  and 
w h ile  deny ing  l ia b i l i t y  th e y  b ro u g h t in to  c o u rt 
th e  sum  o f  3501.

T he  p la in t if fs , b y  th e ir  re p ly , pleaded th a t  
th e  defendants b y  the  b ills  o f  la d in g  ha v in g  
acknow ledged th e  rece ip t o f th e  said goods 
in  appa ren t good o rder and c o n d itio n  on board 
th e  S team ship Aeneas, were estopped fro m  
deny ing  th a t  th e  goods were sh ipped in  apparent 
good o rder and c o n d itio n , and b y  pa r. 3 o f th e  
rep ly  th e y  alleged th a t  th e  t in s  co n ta in in g  the  
frozen eggs were square and had sharp corners, 
and th a t  th e y  were n o t covered w ith  fib re  and 
(or) hessian c lo th  and (or) cardboard, and 
the re fo re  th a t  th e  defendants, ha v in g  accepted 
th e  said goods w ith o u t p ro tes t and w ith  fu l l  
know ledge o f th e  m a tte rs  aforesaid and ha v in g  
g iven  clean b ills  o f la d in g  in  respect o f such 
goods were n o t e n tit le d  to  contend th a t  th e  
said m a tte rs  o r an y  o f th e m  co n s titu te d  acts o r 
om issions o f th e  sh ipper and (or) in he ren t 
defect, q u a lity ,  o r v ice o f th e  said goods and (or) 
insu ffic iency  o f pack ing  th e re o f w ith in  th e  
m eaning o f th e  exceptions in  a r t .  IV .,  r .  2 , o f 
th e  Schedule to  th e  Carriage o f Goods b y  Sea 
A c t  1924.

W hen  th e  goods were de live red  to  th e  sh ip  
a t Shanghai, i t  was, o f course, apparen t to  those 
in  charge o f th e  rece ip t o f th e  goods th a t  th e  
eggs were packed in  square t in s  w h ic h  neces
s a r ily  had sharp corners, and th a t  th e y  were 
uncovered. I t  was also ascerta ined th a t  some 
o f th e m  had been damaged before d e live ry  to  
th e  sh ip , and f i f t y  cases were refused on th is  
ground. The goods were carried  to  London , 
d ischarged on to  th e  quay, received b y  the  
p la in t if fs  and p u t in to  store, and when f in a lly  
exam ined i t  was fou nd  th a t  2625 t in s  were 
b a d ly  gashed, and in  respect o f these t in s  the  
p la in t if fs  suffered loss to  th e  am oun t o f 
13771. Is . 6d., th a t  8357 t in s  had sm a ll dents 
and holes in  respect o f w h ic h  10441. 12s. 6d. 
was th e  loss sustained, and the re  were ce rta in  
charges in cu rred  fo r  labour, surveyors’ fees, and 
agency, w h ic h  th e  p la in t if fs  also c la im ed. The 
learned judge  came to  th e  conclusion th a t  some 
damage was done b y  th e  defendants in  the  
course o f d ischa rg ing th e  cargo b y  nets, b u t he 
d id  n o t f in d  an y  damage occasioned b y  an y  act 
o f th e  defendants a t an y  o th e r t im e , and he 
fu r th e r  decided th a t  th e  am oun t pa id  in to  co u rt 
was su ffic ien t to  cover th e  damage occasioned 
b y  th e  m e thod  o f discharge b y  nets, w h ic h  he 
th o u g h t was negligence on th e  p a r t  o f the  
defendants’ servants, and he gave th e  usual 
ju d g m e n t in  fa vo u r o f th e  defendants on th e  
plea o f paym en t in to  c o u rt.

The b i l l  o f  la d in g  incorpora ted  the  rules 
con ta ined in  th e  Carriage o f Goods b y  Sea A c t
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1924, and the  defendants re lied  on th e  exception 
o f insuffic iency o f  pack ing  con ta ined in  A r t .  IV
r. 2, o f th e  schedule o f th e  said A c t. T he  b i l l  
o f  la d in g  con ta ined th e  words “  shipped in  
apparen t good order and co n d itio n ,”  and the  
f irs t  question to  he de term ined is w hethe r 
th e  defendants are estopped b y  these words 
fro m  a lleg ing th a t  th e  goods were e ith e r in  a 
damaged co n d itio n  when shipped, o r th a t  th e y  
were in s u ffic ie n tly  packed b y  reason o f  th e  
fa c t th a t  th e  t in s  were square and u n p ro 
tected . I t  was decided in  Compañía N av ie ra  
Vasconzada v . C h urch ill and S im  (10 Asp. 
M ar. L a w  Cas. 177 ; 94 L .  T . R ep. 59 ; (1906) 
1 K .  B . 237), th a t  those words in  a b i l l  o f  la d in g  
are n o t con tra c tua l, b u t  th a t  th e y  con ta in  a 
rep resenta tion  o f fa c t w h ich  m ay create an 
estoppel in  fa v o u r o f a purchaser re ly in g  on 
th e  words in  th e  b i l l  o f  la d in g  and ac tin g  on 
th e m  to  h is d e trim e n t. The case was decided 
in  1906, and I  th in k  we o u g h t to  accept as 
good la w  th e  p ro po s ition  th a t  th e  w o rd s ‘ are 
n o t words o f  c o n tra c t b u t  o n ly  representations 
w h ich  m ay  g ive  rise to  an estoppel. I  observe 
also th a t  th e  decision in  Compañía N aviera  
Vasconzada v .  C h urch ill and S im  (sup.) was 
re ferred to  w ith  approva l b y  S c ru tton , L .J ., 
in  B ra n d t v . Liverpool, B ra z il and R iver P late  
Steam N aviga tion  Company L im ite d  (16 Asp. 
M ar. L a w  Cas. 262 ; 130 L .  T . Rep. 392 ; (1924) 
1 K .  B . 575).

The elem ents necessary to  create an estoppel 
are th ree . There  m ust he (1) a s ta tem ent o f 
fa c t, (2 ) re lie d  on b y  th e  person a lleg ing  
estoppel, and (3 ) he m ust have acted on th e  
representations to  h is  d e trim e n t. So fa r  as 
th e  alleged estoppel is concerned w ith  th e  shape 
o f  th e  t in s  and th e  absence o f cover, I  am  o f 
op in ion  th a t  th e  plea o f  estoppel was n o t 
established. I  d o u b t ve ry  m uch w he the r the  
s ta tem ent “  shipped in  appa ren t good order 
and co n d itio n  ”  has an y  reference to  o rig in a l 
defects o f  q u a lity  o r typ e . The  words seem 
to  me to  re fe r ra th e r to  acquired damage o r 
defect in  th e  goods ra th e r th a n  to  o r ig in a l 
defects o f  q u a lity  o r ty p e . I  d o u b t w he the r a 
square t in  can be said to  be n o t in  good order 
and co n d itio n  because i t  is square and has 
a lw ays been so, o r because i t  is  uncovered 
and has always been so uncovered. I  am  
in c lin e d  to  th in k  th a t  th e  words are confined 
to  de te rio ra tion  o r damage w h ich  has occurred 
to  th e  goods o f th e  q u a lity  and typ e  de livered. 
A  d is tin c t io n  is d ra w n  b y  Channell, J .,  in  
Compañía N av ie ra  Vasconzada v . C h urch ill and  
S im  (sup.) between q u a lity  and con d ition , and 
I  observe th a t  in  th e  d e fin itio n  section o f  the  
Sale o f  Goods A c t  1893 i t  was considered 
necessary to  specia lly  p rov ide  th a t  th e  w o rd  
“  q u a lity  ”  in  th e  A c t  should inc lude  “  cond i
t io n . ”  I t  appears to  me th a t  w hen th e  goods 
were received fo r  sh ipm ent, th e  sh ipper and th e  
shipow ner were considering th a t  the re  m ig h t 
be a c la im  fo r  damage caused d u r in g  the  
carriage b y  sea. In  these circum stances the  
shipow ner is w i ll in g  to  say to  the  shipper, “  I  
a d m it th a t  up  to  th e  present th e  goods have n o t 
been damaged so fa r  as can be discovered b y
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such e xa m in a tion  as can reasonably be expected. 
H e  does n o t seem to  me to  be a d m itt in g  an y 
th in g  as to  th e  fitness o f th e  goods o f th e  k in d  
presented fo r  carriage a t sea, b u t  o n ly  as to  th e ir  
undam aged con d ition .

I t  is, however, unnecessary to  decide th is  
p o in t, as the re  are o th e r su ffic ien t reasons fo r 
h o ld in g  th a t  no estoppel was proved  so fa r 
as th e  shape o f  th e  t in s  and th e  absence o f 
covering are concerned. F ro m  M r. S ilve r’s 
evidence i t  is c lear th a t  he had ordered square 
t in s  and knew  th a t  he was go ing to  have square 
t in s  shipped to  h im . I  th in k  i t  is also extrem e ly  
probable fro m  th e  le tte rs  w h ich  he w ro te  th a t 
he knew  th a t  th e  t in s  w o u ld  come uncovered, 
b u t, in  an y  case, he gave no evidence th a t  he 
re lied  on th e  h i l l  o f  la d in g  as a sta tem ent 
th a t  th e  t in s  were o th e r th a n  square, o r th a t 
th e y  were covered, and i t  is rem arkab le  th a t  
a fte r  he rece ived th e  b i l l  o f  la d in g  he never 
suggested in  th e  le tte rs  and telegram s w h ich  
he w ro te  th a t  he had been led b y  th e  b i l l  o f 
la d in g  to  be lieve th a t  he w o u ld  ge t t in s  o ther 
th a n  those w h ic h  in  fa c t came fo rw a rd , th a t  is 
to  say, uncovered square t in s .

As regards th e  question w hethe r the  defen
dants are estopped fro m  deny ing  th a t  th e  tin s  
accepted b y  th e m  on th e  b ills  o f la d in g  were 
free fro m  gashes and p in-holes, I  th in k  there  
w o u ld  be such an estoppel as regards gashes 
and p in-ho les w h ic h  cou ld  have been ascer
ta in e d  b y  such reasonable e xa m in a tion  as 
can be expected w hen goods o f th is  k in d  are 
de livered fo r  sh ipm ent under th e  conditions 
necessarily p re va ilin g , th a t  is to  say, de live ry  
b y  n ig h t. T he  p la in t if f ,  M r. S ilver, in  his 
evidence d id  n o t say th a t  he re lie d  on th e  sta te
m en t th a t  th e  goods were received free from  
apparen t ex te rn a l damage, and in  th e  absence 
o f an y  sta tem ent th a t  he d id  re ly  on th e  h ills  o f 
lad ing , i t  is contended th a t  th e  c o u rt is unable 
to  f in d  h is plea o f estoppel proved as regards 
th is  damage. I  th in k ,  however, th o u g h  w ith  
some doub t, th a t  th e  c o u rt w o u ld  be e n title d  
to  conclude on th e  grounds o f h igh  p ro b a b ility  
th a t  he was in fluenced b y  th e  sta tem ent th a t  
th e  goods were shipped in  apparen t good order 
and con d ition , and th a t  he m ust have believed 
th a t  th e y  were free fro m  reasonably d iscover
able damage w hen shipped, and th a t  in  accept
in g  th e  b ills  o f la d in g  and ta k in g  d e live ry  he 
acted to  his d e trim e n t, b u t I  am  n o t satisfied 
th a t  a ll such damage w o u ld  be apparen t on any 
reasonable exam ina tion . On th e  o th e r hand, 
I  am  satisfied th a t  i f  the re  was any considerable 
damage when th e  goods were shipped, in  excess 
o f th e  f i f t y  cases th a t  were re jected, a sub
s ta n tia l p a r t  o f  such damage w o u ld  have been 
discovered on a reasonable exam ina tion .

I  agree w ith  the  learned judge ’s find ing  
th a t  b y  reason o f th e ir  shape com bined w ith  
th e  th inness and weakness o f the  m eta l, w h ich  
la tte r  defect was n o t apparent, th e  goods were 
in s u ffic ie n tly  packed, and th a t  th e  insuffic iency 
o f  pack ing  was one o f th e  causes o f th e  damage 
com pla ined of. B u t  th e  exception o f insu ffic ien t 
pack ing  w h ich  was inco rpo ra ted  in  th e  b i l l  o i 
la d in g  b y  reference to  th e  ru les con ta ined
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he Carriage o f Goods b y  Sea A c t  1924 w i l l  n o t 
P rotect th e  defendants i f  negligence be proved. 
L ve n  i f  th e  l ia b i l i t y  o f  th e  shipow ner be th a t  o f 
a com m on carrie r, and i t  is  p roved  th a t  th e  
damage is w ith in  th e  exception in  th e  con tra c t 
o f carriage, th e  ow ner o f  th e  goods can s t i l l  
recover n o tw ith s ta n d in g  th e  exceptions i f  he 
shows th a t  th e  damage was caused b y  th e  
?egligence o f those fo r  w hom  th e  shipowner 
ls responsible. T he  p la in t if fs  fa ile d  to  prove 
!*ny  negligence in  load ing  o r in  th e  carriage 
® ndon , b u t  th e y  d id  prove negligence in
ne discharge. The p la in tiffs  had to  prove n o t 

n iere ly negligence ; th e y  had  to  prove th e  
am ount o f  damage w h ich  th e y  suffered due 
0 th a t  negligence. I t  was s a tis fa c to r ily  

Proved b y  th e  p la in t if fs  th a t  th e  loss w h ich  
ney suffered b y  reason o f  th e  damage f in a lly  

ascertained as e x is ting  a t th e  t im e  when th e  
cans were taken  in to  store in  Lond on  s lig h t ly  
exceeded th e  am oun t c la im ed, w h ich  was

544,1. There was evidence th a t  a considerable 
Portion  o f  th is  damage was o ld  damage, and 
t h 6 tb e  P o n t i f fs ’ witnesses a d m itte d  th a t  
p  ' o ld  damage was as m uch as 40 per cent.

° r  th e  reasons w h ic h  I  have g iven  i t  seems to  
j.ne im possib le to  ho ld  th e  defendants liab le  
° r  any o f  th e  o ld  damage, except such o f  i t  

I*3/o a y  be affected b y  th e  lim ite d  estoppel w h ich  
have found  as sta ted  in  the  ea rlie r p a r t o f  m y

Judgment.
,^ b e  damage fo r  w h ic h  I  h o ld  th a t  th e  

P a in tiffs  are e n t it le d  to  be compensated is 
ornprised under tw o  heads : (1) Dam age 
n ich  in  fa c t occurred before th e  goods were 

^eceived fo r  sh ipm e n t under th e  b ills  o f la d in g  
nd was o f such a cha racte r as to  be apparen t 

an a reasonable exa m in a tion . The  defendants 
f Precluded b y  th e  estoppel fro m  a lleg ing  

a t th is  damage was n o t caused w h ile  th e
goods were in  th e ir  custody. T h e y  cannotf f , l  ----------- '  “  ' " V' '  ‘  .  . . . . . . . . .  .  »  " v  .v l l l l l l . i l .

as ^h  tb e  excep tion  o f insu ffic iency  o f  pack ing  
o | e cause o f damage, because th e  exception  
ca ^  aP P l'es t °  damage a ris ing  d u r in g  th e  

rriage o f th e  goods. (2 ) Dam age occasioned 
y  negligence in  th e  discharge o f  th e  cans, 

h i ®ann° t  t h in k  th a t  Roche, J . was r ig h t  in  
. « f in d in g  th a t  th e  350Z. p a id  in to  c o u rt is 
dpf Clent to  sa tis fy  th e  damages fo r  w h ich  th e  
l ra ®ndants are lia b le . I  t h in k  on th e  eon- 
danT tb a t  a ve ry  considerable p a r t  o f  th e  

u lt im a te ly  fou nd  was due to  causes fo r  
good *be defendants are responsible. The 
bv Wcre discharged b y  casual la bo u r pa id  
atl 'I0 Piece. I  t h in k  i t  ve ry  im p robab le  th a t  
the <ftr̂ e am ount  o f  damage was done a fte r  
no g °°ds were discharged fro m  th e  sh ip , b u t 

. 0 l* t  some o f  th e  u lt im a te  damage ough t 
from e0f t r ib u te d  t0  Jbis stage in  th e  jo u rn e y  

Shanghai to  th e  Lo nd on  stores. 
g jVe ls aPpeal, lik e  a l l appeals fro m  judgm ents  
h ea ?  ° n  a t r ia l  before a judge  alone, is a re- 
on * l le ju d g e ’s find ings  do n o t depend
°ra l 6 re lat ' ve va lue  w h ic h  he a ttached  to  th e  
had ,< V)deuce o f  witnesses a t th e  t r ia l .  H e 
fac ts °  fniabe an estim a te  based on th e  general 
JUfinri tb e  Case and on p ro b a b ility -  I n  m y  

\  ent a fa ir  es tim a te  o f  th e  damage fo r 
V o l . X V I I L ,  N . S.

w h ic h  th e  defendants are lia b le  is 50 per cent, 
o f  th e  to ta l damages, and i f  th e  resu lt o f th is  
appeal depended on m y  ju d g m e n t, th e  appeal 
w o u ld  be a llow ed and ju d g m e n t entered fo r  th e  
p la in t if fs  fo r  h a lf  th e ir  c la im , th a t  is  to  say, fo r
17721., and w ith  costs here and below .

Slesser, L .J .— T h is  is an appeal fro m  a 
ju d g m e n t o f Roche, J , w hereby he assessed 
damages against th e  defendants fo r  350k in  an 
a c tio n  fo r  breach o f  c o n tra c t re su ltin g  in  
damage to  cargo. T he  p la in t if fs  in  th e  ac tio n  
were th e  ho lders o f  tw o  b ills  o f la d in g  w h ic h  
toge the r covered th e  goods in  question. T he  
defendants are th e  shipowners. I t  is n o t 
d ispu ted  th a t  th is  cargo a rr iv e d  a t th e  co ld  
storage depo t in  a v e ry  considerab ly damaged 
c o n d it io n ; th e  damage consisted in  gashes, 
pe rfo ra tions  and dents in  th e  t in s  in  w h ich  
th e  frozen egg p ro d u c t was conta ined. The 
damage was a p p a re n tly  caused b y  one o r m ore 
t in s  com ing  in  con tac t w i th  th e ir  ne ighbours ; 
n o r is the re  a n y  rea l d ispu te  th a t  i t  was the  
po in te d  corners o f  such t in s  w h ic h  gashed, 
p ierced o r dented th e  o th e r t in s  w h ich  suffered 
damage.

T he  evidence in  th e  case la rg e ly  reso lved its e lf  
in to  in q u ir ie s  a t w h a t stage o r stages o f the  
jo u rn e y  th is  damage occurred, and, fo r  th is  
purpose, th e  jo u rn e y  m ay  co n ven ien tly  be 
d iv id e d  in to  f ive  periods ; th e  f irs t  be ing th e  
pe rio d  w hen th e  goods were on th e ir  w ay  fro m  
th e  co ld  store in  Shanghai to  th e  ship, th e  
second th e  load ing  in to  th e  sh ip , th e  th ir d  th e  
voyage, th e  fo u r th  th e  d ischarg ing fro m  th e  
sh ip  in to  ligh te rs , and th e  f i f th  th e  conveyance 
b y  th e  lig h te rs  to  th e  w h a rf and thence to  th e  
storage depo t in  London . I t  is  o n ly  fo r  th e  
purpose o f  load ing , c a rry in g  and discharg ing, 
th e  second, th ir d  and fo u r th  periods th a t  th e  
shipowners, on any v iew , can be made respon
s ib le. I n  substance, th e  learned judge has 
come to  th e  conclusion th a t  th e  damage began 
d u r in g  th e  f irs t  pe riod , w hen th e  t in s  were on 
th e ir  w a y  fro m  th e  co ld  storage a t Shanghai 
to  th e  sh ip  and con tinued  w h ile  th e y  were be ing 
loaded on board  th e  sh ip  in  Shanghai and th a t  
some damage was done d u rin g  th e  discharge 
fro m  th e  sh ip  in to  lig h te rs  and some w hen th e  
goods were be ing dea lt w ith  b y  th e  lig h te rm e n  
and vanm en a t th e  la te r stages o f th e  progress. 
I n  effect, th e  o n ly  pe riod  w h ic h  he excludes 
fro m  p o s s ib ility  o f damage is th e  voyage 
its e lf,  and, as the re  is no evidence th a t  
d u r in g  th e  voyage a n y  damage was done, I  
also exclude th a t  p a r t  o f th e  jo u rn e y  fro m  m y  
consideration.

The 350k w h ich  th e  learned judge has 
awarded to  the  p la in t if fs  is a rrived  a t in  th is  
w a y  ; on a r r iv a l in  London  a fte r  an ab o rtive  
e ffo rt to  land  th e  t in s  on tra ys  o r boards, th e  
shipowners resolved to  use n e ts ; and th e  
evidence is v e ry  considerable th a t,  w h ile  th e  
t in s  were in  these nets, th e  t in s  were “  a ll 
ju m b le d  up ,”  to  use th e  words o f  one w itness ; 
th a t  th e y  “  shot o u t a l l over th e  place when the  
n e t opened,”  in  th e  words o f ano the r ; and, in  
th e  language o f a th ird ,  “  w hen th e  ne t opened

M
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th e  tin s  s p ilt  a l l over th e  show.”  The learned 
judge  has come to  th e  conclusion th a t  th e  nets 
were unsu itab le  and th a t  th e y  d id  aggravate 
th e  damage, h u t  he has re fra ined  fro m  g iv in g  
w h a t he be lieved to  be th e  fu l l  damage caused 
b y  th e  nets, because he says th a t  he th in k s  th a t  
some p a r t  o f th e  damage due to  th e  nets could 
n o t p ro pe rly  be com pla ined o f because some o f 
i t  was in e v ita b le  in  any event. I n  th e  resu lt, 
he th in k s  th a t  10  per cent, is a fa ir  estim ate  o f 
th e  am oun t o f damage due to  th e  nets— the  
whole o f th e  c la im  am oun ting  to  3,5441. odd, 
o f w h ich  sum he awarded th e  p la in t if fs  3501., 
th e  am ount p a id  in to  c o u rt b y  th e  defendants. 
I t  is n o t a t a l l easy to  estim ate w ith  any 
exac titude  th e  degree o f damage produced a t 
each stage o f th e  jo u rn e y  ; b u t ce rta in  princ ip les 
m ay, I  th in k ,  be app lied  w h ich  have b ro ug h t 
me to  a conclusion, on am oun t, d iffe re n t from  
th a t  o f th e  learned judge.

In  th e  f irs t place th e  b ills  o f  la d in g  contained 
th e  usual p rov is ion  th a t  th e  goods are shipped 
in  apparent good order and cond ition . I t  is 
p rov ided  b y  clause 1 o f  each b i l l  o f  la d in g  th a t 
th e  b i l l  is to  be sub ject to  th e  rules contained 
in  the  Schedules to  th e  Carriage o f Goods b y  Sea 
A c t  1924, and i t  is pleaded b y  w a y  o f rep ly  
in  th is  case, in  par. 2 , th a t  th e  defendants, 
ha v in g  acknow ledged th e  rece ip t o f th e  said 
goods in  apparen t good o rder and co n d itio n  
on board  th e  Aeneas, are now  estopped fro m  
denying as against th e  p la in t if fs  th a t  th e  said 
goods, when shipped, were in  apparent good 
order and cond ition . T he  effect o f these words 
has been discussed in  several cases ; b u t  i t  is 
su ffic ien t to  re fe r to  th e  ju d g m e n t o f Channell,
J . in  th e  case o f  Cam pania N av ie ra  Vasconzada 
v . C hurch ill and S im  (10 Asp. M ar. L a w  Cas. 
177 ; 94 L .  T . R ep. 59 ; (1906) 1 K .  B . 237), 
in  w h ich  case th e  A m erican H a rte r  A c t was 
incorpora ted  in  th e  b i l l  o f  lad ing . T h a t case 
was approved in  B ran d t and another v . L iv e r
pool, B ra z il, and R iver Plate Steam N aviga tion  
Company L im ite d  (16 Asp. M ar. L a w  Cas. 262 ; 
130 L .  T . R ep. 392 ; (1924) 1 K .  B . 575). See 
also M artineaus, L im ite d  v . The Royal M a i l  
Steam Packet Company L im ite d  (1912, 12 Asp. 
M ar. La w  Cas. 190 ; 106 L .  T . Rep. 638). Here 
th e  rules in  th e  Schedule to  th e  Carriage o f  Goods 
b y  Sea A c t 1924 are incorpora ted , th e  w o rd in g  
o f w h ich  s ta tu te  does n o t affect th e  o ld  
p rin c ip le  (per L o rd  Sum ner in  Brad ley and 
Sons v . Federal Steam N aviga tion  Com
pany L im ite d  (1927, 17 Asp. M ar. L a w
Cas. 26 5 ; 137 L .  T . Rep. 266), and i t  was 
he ld th a t  b y  th e  words “ shipped in  good 
o rder and con d ition ,”  th e  shipowners were 
bound b y  th e  representation o f th e  M aster, 
n o t as words o f con tra c t b u t  b y  th e  w a y  o f 
estoppel. I n  th is  case, however, a com plica
t io n  has arisen b y  reason o f th e  fa c t th a t  
whereas the  gashes m ay  reasonably be said 
to  be apparent, th e  pe rfo ra tions were n o t so 
apparent. Channell, J . in  th e  case above c ited  
— Com pania N aviera  Vasconzada v , C hurch ill 
and S im , says (10 Asp. M ar. L a w  Cas. 177; 
94 L .  T . Rep. 59 ; (1906) 1 K .  B . a t p. 244): 
“  In  m y  op in ion  n o t o n ly  was the re  damage in

fac t, b u t i t  was damage o f such a character th a t  
i t  m ust have been apparen t to  anyone.”

In  m y  ju d g m e n t th e  estoppel in  th is  case goes 
no fu r th e r  th a n  w h a t was apparen t to  anyone, 
w h ich , I  th in k ,  includes th e  gashed tin s , b u t 
reasonably excludes th e  less apparent pe rfo ra 
tio n s  and punctures. I t  the n  rem ains to  
in q u ire  how  m uch o f th is  damage was sustained 
a fte r  th e  discharge when th e  t in s  passed ou t 
o f  th e  co n tro l and re sp o n s ib ility  o f  th e  sh ip
owners. There is evidence o f M r. Towers th a t  
a t Nelson’s W h a rf, where th e  5,000 t in s  were 
sent, th e  tin s  were p itched  in to  tra y s  and were 
hand led too  q u ic k ly , and a t th e  N a tio n a l W h a r f 
the re  was also th ro w in g  o f t in s  w h ich  m ust have 
caused damage ; and M r. B e t t ly  also says th a t  
he saw some damage done a t N a tio n a l W h a rf, 
and M r. Ho lm es says th a t  a t Nelson’s W h a rf 
th e  t in s  were n o t p ro p e rly  hand led . H o ld in g  
as I  do th a t  th e  shipowners are estopped from  
suggesting th a t  an y  o f th e  gashed t in s  were 
in ju re d  a t th e  t im e  th e y  were shipped in  
apparent good con d ition , I  am  prepared to  
accept the  am oun t o f l ia b i l i t y  on th is  head as 
com puted b y  S c ru tton , L .J .

There rem ains fo r  consideration th e  pos ition  
o f the  t in s  w h ich  were n o t a p pa ren tly  damaged 
b y  gashes w ith  regard to  w h ich  th e  shipowners 
m ay  p ro p e rly  say th a t  th e  b i l l  o f  la d in g  does n o t 
estop them . A pp roach ing  th is  as a question 
o f fa c t w ith o u t any estoppel, I  th in k  th a t  tw o  
periods, nam ely, th e  load ing  and th e  voyage, 
m ay  be excluded fro m  consideration as the re  is 
no  evidence w h ich  satisfies me th a t  d u rin g  
e ith e r o f those periods an y  in ju r y  was sus
ta ined . T h is  leaves, however, th ree  periods, 
th e  periods before load ing , discharge and a fte r 
discharge, fo r  w h ich  th e  shipowners are on ly  
responsible fo r  one, nam ely, th e  pe riod  o f 
discharge, and again, as I  agree w ith  the  
princ ip les  o f  assessment la id  down b y  m y  L o rd , 
I  adop t his estim ate o f the  shipowners’ l ia b i l i ty .

T he  l ia b i l i t y  o f th e  shipowners is fu r th e r 
d ispu ted  on a ground w ith  w h ic h  I  have ye t 
to  deal. T h e ,b ills  o f la d in g , as I  have said, 
in co rpo ra te  th e  rules in  th e  Schedule to  the  
Carriage o f Goods b y  Sea A c t  1924, and the  
defendants re ly  upon A r t .  IV .  the reo f, w h ich  
prov ides, so fa r  as is here m a te ria l, th a t 
“  n e ithe r th e  ca rrie r no r th e  sh ip  sha ll be 
responsible fo r  loss o r damage a ris ing  o r re
s u ltin g  fro m  : (n) insu ffic iency o f pa ck in g ,”
and i t  is  sa id  here th a t  the re  was, in  fac t, 
insu ffic iency  o f pack ing , fo r  tw o  reasons, 
nam ely, f irs t,  th a t  th e  corners o f th e  tin s  
be ing square and po in te d  were dangerous 
unless th e y  had been p ro te c ted  b y  some 
covering ; and, secondly, th a t  th e  t in  its e lf  
was too  th in  to  resist th e  con tac t o f  th e  po in ts  
o f th e  o th e r t in s . T he  learned judge  has 
found  th a t  th e  pa ck in g  was in su ffic ie n t on  the  
ground th a t  th e  t in s  had  e ig h t po in ts  o f exces
sive and unusual sharpness, such as has never 
been know n  o r seen in  th e  tra d e  before. He 
does n o t appear to  have accepted th e  v iew  th a t 
th e y  were to o  th in  as had been contended. 
D ea ling  w ith  the question o f th e  po in ted  tins , 
I  th in k  th a t  such insu ffic iency o f pack ing  m ust
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have been apparen t to  th e  shipowners. In  
^a rbo u r  v . South Eastern R a ilw ay  Company 
t h ^ ’ 34 L .  T . R ep. 67), in  w h ic h  i t  was he ld 
“ a t th e  p la in t if f ,  sending fu rn itu re  b y  tra in ,  
ad a d u ty  to  pack th e  fu rn itu re , th e  de- 

endants, th e  ra ilw a y  com pany, declined th e  
Packing, and, as a re su lt, th e  goods were 
°°nveyed unp ro tec ted  as th e  pa ck ing  o f th e  
consignor was in su ffic ie n t. Cleasby, B . in  
“ a t case sa id  (34 L .  T . Rep., a t p. 68 ) The 

8“ ods were de live red  in  a m a n ife s tly  unsafe
con d ition .”

Now , I  th in k  the re  m ay w e ll be cases where 
“ e insu ffic iency  o f th e  pa ck ing  is n o t apparen t ; 
u t  in  th is  case, where th e  insu ffic iency, i f  

a"y> was obvious, th e  shipowners were never- 
“ eless prepared to  ta ke  th e  goods w ith o u t 

Com pla in t and g ive  a clean b i l l  th a t  th e  goods 
, , e.re shipped in  good o rder and co n d itio n . I  
“ in k  th a t  th e  cap ac ity  o f  th e  goods safe ly to  
rave l was p a r t  o f  th e ir  o rder and c o n d itio n  ; 
“ “  so, be ing apparen t on th e  face o f  i t ,  I  

cannot see how  th e  shipowners can now  say 
“ a t th e  goods were in s u ffic ie n tly  packed. In  
° id d  v . South Eastern and Chatham R a ilw ay  

^ ‘K pany  (123 L .  T . R ep. 256 ; (1920) 2 K .  B .
i t  is  tru e  th a t  i t  was he ld  th a t  where 

goods were in s u ffic ie n tly  packed, th e  ca rr ie r ’s 
r  “ °w ledge o f th e ir  co n d itio n  a t th e  t im e  o f th e ir  
j- 'ce ip t w o u ld  n o t necessarily preclude h im

se ttin g  up  as a defence th a t  th e  damage
“ s due to  th e  in su ffic ie n t pack ing . In  S to ry  

?  b a ilm e n ts  th e  ru le  w ith  regard to  th e  
“ ga tion  o f  a com m on ca rrie r, a t pa r. 492 

arn e d it- ’ P- 463), is  s ta ted  n o t to  cover, 
“ long o th e r th in g s , th e  goods “  n o t be ing 

l operly  p ut  up  and packed b y  th e  ow ner o r 
,.,'PPci- ”  ; and A tk in ,  L .J . ,  in  Gould's Case
19m L ' T - R eP- 256  ; (192° )  2 K - B > a t P- 
th  ' Says t l̂a t  "  th e  defendants’ know ledge o f 
the lm ProPer pack ing  . . . d id  n o t make
■ • responsible.”  Younger, L .J .  concurred ;

t  a d is tin c t io n  m ust be draw n, in  m y  ju d g - 
n eat.> between a mere know ledge o f im p rope r
Cock>“ g a“ d a w r it te n  s ta tem ent, on w h ic h  a 
aoasi8 “ ee m ig h t reasonably be expected to  
an t th e y  are in  fa c t in  a p rope r order

“  con d ition , such as was g iven  in  th e  present 
a In  th e  present case, the  defendants
0 j.c®Pt th e  goods, n o t o n ly  w ith  a know ledge 
i i  he ir co n d itio n , b u t w ith  a s ta tem ent th a t  

j  co“ d it io n  is proper.
on .n m y  ju d g m e n t, th e  clean b i l l  o f  lad ing , 
(_a, e th e  alleged defect in  pack ing  is apparent, 
iSh es th e  case o u t o f th e  a m b it o f  Gould's case 

and o th e r a u th o ritie s  to  th e  lik e  effect, 
to  > aPPeh a n t to o k  th e  b i l l  and m ay  be assumed 
absl:iVe rePed upon i t  to  h is  d e trim e n t, in  th e  

° f  an y  evidence to  th e  co n tra ry , and 
S(|(i ° ugh M r. S ilve r m ay  have kno w n  th a t  
tn . j , | 6 t in s  were be ing shipped to  h im  he was 

led to  assume that, th e  shinowners d id  n o tre -  assume th a t  th e  shipowners d id  n o t 
j tl . such square uncovered t in s  as dangerous 
sj j ju  a t th e y  had said th a t  th e  goods were 
Tr<y 6C* *n appa ren t good order. In  The 
L  m J 15 Asp. M ar. L a w  Cas. 33 8 ; 125 
th a t R e p ' 637  ; (1921) p - 337) i t  was he ld  

where potatoes were sh ipped in  w e t

bags described as shipped in  apparent good 
o rder and co n d itio n , th e  shipowners were 
estopped fro m  saying th a t  th e  ex te rn a l con d i
t io n  o f th e  bags was bad. The b i l l  o f  la d in g  so 
endorsed affords evidence th a t  e x te rn a lly  and 
so fa r  as meets th e  eye th e  goods are shipped 
in  good order and c o n d itio n  : The Peter der 
Grosse (3 Asp. M ar. L a w  Cas. 195 ; 34 L .  T . 
R ep. 749 ; 1 P rob . D iv .  414).

W ith  regard to  th e  a llega tion  th a t  th e  tin s  
were to o  th in ,  th e  evidence is n o t su ffic ien t to  
ju s t i fy  th e  co u rt in  com ing  to  th e  conclusion 
th a t  th e  t in s  were in s u ffic ie n tly  packed. Indeed, 
the re  is some evidence th a t  o th e r consignm ents 
had been made w ith  t in  o f precise ly th e  same 
th ickness ; no r does th e  learned judge appear 
to  re ly  upon th is  a lleged defect.

In  th e  resu lt, I  have come to  th e  conclusion 
th a t  th e  defence o f  in su ffic ie n t pack ing  is n o t 
made o u t, and, there fore , th e  defendants are 
responsible fo r  th e  damage to  th e  t in s  to  th e  
e x te n t and to  th e  am oun t m entioned b y
S cru tton , L .J .  . , „

A ppea l allowed.

S o lic ito rs  fo r  th e  appe llants, W illia m  A .  
C rum p  and Son.

S o lic ito rs  fo r  th e  respondents, Stokes and 
Stokes, agents fo r  Cameron, M a c lve r, and 
Davie, L iv e rp o o l.

F rid a y , Dec. 6 , 1929.

(Before Scrutton, Lawrence, and Greer, 
L .J J .)

The Sandgate. (a)

ON A P P E A L  FR O M  T H E  A D M IR A L T Y  D IV IS IO N .

Charter - p a rty  —  Dispatch money —  Cargo to 
be taken fro m  alongside “  at the average 
rate o f 125 tons pe r w ork ing hatch per 
day ”  —  M a rg in a l clause —  Consignees not 
obliged to take cargo fro m  alongside at a higher 
rate than 500 tons per day— Construction—  
Chamber o f S h ipp ing  Welsh Coal Charter 1896 
(F orm  A ).

A  charter-party provided that a cargo o f coal 
should be discharged “  at the average rate o f 
125 tons per w ork ing hatch per day,”  and by a. 
m arg ina l clause i t  was fu rth e r provided that the 
consignees should not be obliged to take cargo 
fro m  alongside at a higher rate than  500 tons 
per day. The vessel had fo u r  cargo hatches, 
and other non-cargo hatches, such as poop 
and bridge hatches.

Held, that the expression “  working hatch ”  d id  not 
mean cargo hatches, as distinguished fro m  
non-cargo hatches, but referred to cargo hatches 
fro m  which cargo was capable o f being worked, 
as distinguished fro m  cargo hatches fro m  which 
cargo was incapable o f being worked, e.g., by 
reason o f the fa c t that there was no cargo in

(«) Reported by Geo ffr ey  H utch in son , Esq., Barrister- 
at-Law.
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the holds to which such cargo hatches gave 
access. The obligation o f the consignees to take 
cargo was, therefore, not fixed  at 500 tons per 
day, but depended upon the number o f cargo 
hatches fro m  which cargo could be discharged. 
F rom  those cargo hatches fro m  which cargo 
was capable o f being discharged, the consignees 
were obliged to take at the rate o f 125 tons per 
day.

Appeal fro m  a decision o f an A d m ira lty  
D iv is io n a l C ourt (L o rd  M erriva le , P ., and H i l l ,
J . (reported  168 L .  T . Jo u r. 399), d ism issing an 
appeal fro m  a decision o f th e  judge o f the  
M ayo r’s and C ity  o f Lond on  C ourt.

The appe llants (p la in tiffs ), owners o f  the  
steamship Sandgate, c la im ed fro m  the  respon
dents (defendants), w ho had acted as brokers 
fo r  the  charterers o f the  Sandgate, th e  sum  o f 
551. 18s. 9d., w h ich  th e  respondents cla im ed 
to  be e n tit le d  to  re ta in  as d ispa tch m oney 
due under th e  te rm s o f a c h a rte r-p a rty  under 
w h ich  th e  Sandgate had been Chartered to  
c a rry  a cargo o f coal. The c h a rte r-p a rty  p ro 
v id ed  th a t  d ispa tch m oney should be payable 
a t th e  ra te  o f 151. fo r a ru n n in g  day o r p ro  rata  
in  respect o f t im e  saved a t the  p o r t o f d is
charge. I t  was fu r th e r  p rov ided  th a t  th e  cargo 
should be take n  fro m  alongside b y  th e  con
signees a t th e  average ra te  o f 125 tons “  per 
w o rk in g  ha tch  pe r da y  ”  ; and b y  a m a rg ina l 
clause i t  was also p rov ided  th a t  the  consignees 
should n o t be ob liged to  take  cargo fro m  along
side a t a h igher ra te  th a n  500 tons per day. 
The Sandgate had fo u r hatches w h ich  were 
used as cargo hatches and ce rta in  hatches, such 
as the  bridge ha tch  and poop ha tch , w h ich  
were n o t used fo r  th e  discharge o f cargo. The 
shipowners c la im ed th a t  th e  m eaning o f  the  
c h a rte r-p a rty  was th a t  th e  consignees were 
ob liged to  discharge a t th e  ra te  o f 125 tons 
per da y  fro m  each ha tch  o th e r th a n  hatches 
w h ich  were n o t cargo hatches (such as the  
b ridge  o r poop ha tch), w he the r discharge was 
in  fa c t capable o f proceeding fro m  such cargo 
hatches o r n o t ; on  th is  basis o n ly  five-and-a- 
h a lf  hours had been saved b y  th e  charterers. 
The respondents contended th a t  th e  expression 
“  per w o rk in g  ha tch  per day ”  m eant per cargo 
ha tch  capable o f be ing w orked  in  th e  c ircu m 
stances, and excluded cargo hatches w h ich  
were incapable o f  be ing w orked , as, fo r  exam ple, 
where the  cargo in  th e  h o ld  had a lready been 
com p le te ly  discharged. On th is  construc tion  
o f  th e  clause th e  charterers had saved three 
days and tw e n ty -th re e  hours, and were e n title d  
to  re ta in  d ispa tch m oney am oun ting  to  the  
above sum. The judge  o f  the  M ayo r’s and 
C ity  o f Lond on  C ourt gave ju d g m e n t in  fa vo u r 
o f  the  defendants.

The p la in t if fs  appealed.
Clement Davies, K .C . and TV. R . H ow ard  fo r 

th e  appe llants.
Raeburn, K .C . and G. St. C. P ilche r fo r  the  

respondents.

Oct. 17,1929.— L o rd  Merkivale, P .— I  confess 
I  have found  th is  a v e ry  in te res tin g  l i t t le  con

tro ve rsy  between the  parties. I  was impressed 
yeste rday b y  M r. C lem ent D avies’ argum ent, 
w ho, as was to  be expected, presented a c a p ti
v a tin g  v iew  o f th e  facts fro m  th e  p o in t o f  view  
o f h is c lien ts, th e  shipowners. I t  was necessary, 
however, to  hear th e  o th e r side and to  con
sider th e  argum ents o f  b o th  sides in  re la tio n  
n o t o n ly  to  th e  docum entary  m a tte r here, b u t 
to  th e  sub jec t-m a tte r, and to  rem em ber th a t 
th is  is a business transa c tion— a business transac
t io n  o f th e  discharge o f a cargo o f coal carried  
fro m  South  W ales to  R osario . The b u lk  o f 
th e  cargo was estim ated a t abou t 4600 tons. 
The vessel was a vessel w h ich  had num erous 
holds ; ap p a re n tly  she was a lte rn a tiv e ly  used 
fo r  g ra in  cargoes and fo r  o th e r cargoes— she 
had num erous holds and num erous hatches—  
and th e  charterers fo r  coal, dealing w ith  the  
vessel abou t w h ich  the re  does n o t appear to  be 
p a rtic u la r know ledge except w h a t can be got 
fro m  a p lan , cha rte rin g  fo r  coal to  be dis
charged in  a p o r t  as to  w h ich  i t  is presumed 
th e y  had know ledge in  respect to  its  fac ilities , 
and so fo r th , have m od ified  a com m on fo rm  o f 
c h a rte r-p a rty  to  deal w ith  the  p a rtic u la r case, 
and w h a t is be ing done here is to  see w h a t i t  
is re a lly  th e  pa rties  have agreed as to  la y  days, 
and consequently as to  these tw o  m a tte rs  w h ich  
depend upon the  la y  days, dem urrage in  th e  one 
event and d ispa tch m oney in  th e  o th e r possi
b i l i t y .  T h a t is done to  see w h a t th e  parties 
have agreed, ha v in g  regard to  th e  sub ject- 
m a tte r, th e  pos ition  o f each o f them , th e  term s 
o f  th e  com m on fo rm  con tra c t, and th e  special 
prov is ions w h ic h  th e  charterers in tro du ced  fo r 
th e ir  advantage.

W h a t yo u  f in d  is th a t  th e  com m on fo rm  
c h a rte r-p a rty  p rov ided  fo r  a ra te  o f fre ig h t 
pa ym en t a t th e  o p tio n  o f  th e  consignees o f 
th e  cargo e ith e r a t th e  ac tu a l de live ry  o r b i l l  
o f  la d in g  q u a n tity  m inus 2  pe r cent. ; i t  p ro 
v id ed  fo r th a t  and de a lt w ith  the  b u lk  o f  the  
cargo. Then  came th e  question w ith  regard 
to  discharge. The c h a rte r-p a rty  provides th a t 
th e  consignees are to  discharge. T hey  are to  
discharge over th e  side a t th e  sh ip ’s expense 
and th e y  a re -to  receive the  cargo and remove 
i t  as one o f the  te rm s o f th e ir  p r im a ry  ob liga- 
tion s . As th e  com m on fo rm  ch a rte r-p a rty  i s 
fram ed, i t  provides fo r  a s tandard  ra te  o f 
discharge irrespective  o f th e  num ber o f  holds 
and governed b y  th e  num ber o f  ava ilab le  days» 
so m any tons a day— cargo w h ich  is rou gh ly  
4600 tons, so m any tons a day. The appe llants 
here, th e  shipowners, say th a t  the  con tract 
means 4600 tons, o r as th e  case m ay be, to  be 
discharged a t the  ra te  o f 500 tons per ava ilab le  
day.

W hen you  come to  re flec t abou t th a t  you 
w onder w h y , i f  th e y  m eant th a t,  th e y  d id  no t 
say so— w h y  th e y  devia ted in to  these various 
specific m atte rs , w ith  th a t  sim ple p ropos ition  
o f 500 tons per ava ilab le  day. B u t  th e y  did  
n o t. Y o u  have to  look  a t w h a t th e y  ac tu a lly  
d id , w h a t th e y  consented to , in  order to  see 
w h a t th e y  conceded to  th e  charterers and 
consignees. The charterers knew  less abou t the 
sh ip  th a n  th e  shipowners ; b u t  here was a ship
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W ith a good m any hatches and m ore th a n  fo u r 
holds ; i t  appears b y  th e  b i l l  o f lad ing , and w h a t 
ls ad m itte d  to  be one o f th e  contents o f th e  b i l l  
° f  lad ing, th a t  w h a t was in  question here fo r 
the carriage o f  coal was fou r holds, and th a t  
fhere were to  be w o rk in g  hatches o f fo u r holds—  
d  w ou ld  he fo u r w o rk in g  hatches when the re  
■was w o rk  to  be done— and in  th a t  s ta te  o f 
fhe m a tte r th e  consignees requ ired  th is , th a t  
the average ra te  a t w h ich  th e y  were to  discharge 
Was 125 tons per w o rk in g  ha tch  on th e  ava ilab le  
hays ; and  th e y  added a m em orandum  th a t  
they were n o t to  be ob liged to  take  th e  cargo 
away  a t a h igh e r ra te  th a n  500 tons a day. 
Chat was a p ro v is io n  fo r th e ir  p ro te c tion , 
n° t  som eth ing w h ich  th e y  had undertaken  as 
govern ing th e  s tandard  ra te  o f discharge, 
' 'h a t  th e y  unde rtook  as govern ing th e  standard  
ra te o f discharge was discharge a t th e  ra te  o f 
f25 tons per w o rk in g  ha tch , and th a t  be ing so, 
d  has been q u ite  r ig h t ly  recognised b o th  a t 
the hearing be low  and in  th e  argum ents here 
[h a t w h a t you  have in  t r u th  to  de term ine here, 
' s> w h a t is m eant, upon th e  fa ir  v ie w  o f  the  
tacts and docum ents, b y  th a t  te rm  “  per 
W orking ha tch .”

As I  say, I  was m uch im pressed b y  th e  
diode in  w h ich  M r. C lem ent Davies presented 
th is , and I  cou ld see w h a t a s im ple and in  some 
Aspects advantageous c o n tra c t i t  w o u ld  be i f  
you w o rked  i t  o u t so th a t  the re  was a govern ing 
hgure. T h a t is o n ly  a general observa tion, 
•yha t does “  125 tons per w o rk in g  ha tch  per 
Available day ”  mean ? W hen you  come to  
t°ok  a t th e  facts o f  th is  case, “  w o rk in g  ha tch  ”  
does n o t m ean a ha tch  capable o f be ing used fo r 
he discharge o f  th e  ho ld , as I  th in k .  T h a t has 

w ide a m eaning th a t  i t  w o u ld  be im possib le 
f °  ap p ly  i t  as between business people, and 
* do n o t th in k  i t  means a ha tch  in  w h ic h  the re  
had been coal, a ha tch  w h ich  had been used fo r  
t he discharge o f  coal. I  th in k  i t  is a business 
Provision th a t  so long as th e  consignees are 
Proceeding in  a businesslike w a y  w ith  th e  
discharge o f th e  ship, n o t p la y in g  tr ic k s  w ith  i t ,  
shch as were suggested, th e y  are fu lf i l l in g  th e ir  
ob liga tion  i f  th e y  discharge 125 tons fro m  each 
hatch a t w h ich  coal can a t th a t  t im e  be dis
charged. T h a t is w h a t I  th in k  is th e ir  ob liga- 
io n . T h a t v iew  is he lped b y  th e  la te r words 

lh the  second lin e  o f clause 7 in  th e  cha rte r- 
Phrty , to  w h ich  m y  b ro th e r ca lled a tte n tio n , 

p rov ided  th e  vessel can de live r i t  a t th is  ra te .”  
« there  is coal in  th e  ha tch  and in  th e  course o f 
Work re g u la rly  done i t  can be de livered, 
here is a w o rk in g  ha tch , and you  are to  go on 
° rk in g , a p p ly in g  y o u r s tandard  a t pe r ha tch  

hud n o t fo r  th e  b u lk  o f th e  cargo a t per day 
u t i l  you  have found  o u t th a t  th e  consignees 
aW  fu lf il le d  th e ir  ob liga tions.

,,  I  have said, I  was v e ry  m uch s tru ck  w ith  
he sim ple p ro po s ition  w h ich  was p u t  b y  the  
Ppellants, b u t  I  have come to  th e  conclusion 

I ery  d e fin ite ly  th a t  i t  is w rong  and th a t  the  
earned judge  was r ig h t  in  ho ld in g  th a t  these 
°nsignees ha v in g  com ple ted th e  discharge a t a 

in ft te r  ra te  ^ a n  125 tons per w o rk in g  ha tch—  
fe rp re tin g  “  w o rk in g  ha tch  ”  in  th e  sense as

I  understand i t — were e n tit le d  to  say to  the  
shipowners : “  N o w  you  m ust pa y  d ispa tch 
m oney fo r th e  w o rk in g  tim e  we have saved b y  
d ischarg ing a t a greater ra te  th a n  th a t  a t w h ich  
we were bound to  discharge.”  I t  is a sim ple 
p ro po s ition  when one has a ll th e  m ateria ls  fo r 
w o rk in g  i t  ou t.

The conclusion a t w h ich  I  a rr iv e  is th a t  the  
learned judge  was r ig h t  in  his decision.

H i l l , J .— I  agree. The r ig h t  o f the  
charterers depends upon the  correct ascerta in
ment, o f th e  la y  days under th e  cha rte r. The 
fo rm  o f ch a rte r used is one o f th e  Cham ber o f 
S h ipp ing docum entary  form s, and provides fo r 
th e  ascerta inm ent o f la y  days b y  p u tt in g  upon 
th e  cha rte re r th e  ob lig a tio n  to  take  de live ry  a t 
an average ra te  o f so m any tons per day, 
Sundays and ho lidays excepted, p ro v id ed  the  
ship can de live r a t th a t  ra te— 125 tons per w o rk 
in g  ha tch  per day— w ith  a prov iso  th a t  the  
charterers sha ll n o t be bound to  take  m ore 
th a n  500 tons. The shipowner contends th a t  
as soon as th e  num ber o f  hatches is ascertained 
th e  q u a n tity  is fixed  ; tw o  hatches, 250 tons ; 
th ree  hatches, 375 tons ; fo u r hatches, 500 tons ; 
and, b u t  fo r  th e  prov iso , w ith  five  hatches, 625 
tons. I f  th a t  con ten tion  is r ig h t  the  ob liga tion  
is th e  same th ro u g h o u t th e  discharge o f the  
whole cargo, w he the r a sm aller ho ld  has a lready 
been em ptied  o r n o t. T hey  say th a t  th e  w o rd  
“  w o rk in g  ”  is o n ly  used to  denote cargo hatches 
as d is tingu ished fro m  o th e r hatches, such as 
bu nke r hatches. I f  so, one does n o t kno w  w h y  
th e y  d id  n o t say “  cargo ha tch ,”  w h ich  w ou ld  
have been a sim ple expression to  have used, 
b u t i f  th e  effect is as contended b y  th e  sh ip
owner i t  is n o t easy to  see w h y  th e  shipowner, 
w ho knew  his ow n sh ip  and knew  th a t  he had 
fo u r cargo hatches, d id  n o t say 500 tons a day 
in  accordance w ith  th e  p r in te d  fo rm . H e  d id  
n o t. The agreem ent w ith  th e  charterers has 
th e  words “  w o rk in g  ha tch ,”  w h ich  is n o t a 
v e ry  com m on fo rm  o f expression.

The charterers contend th a t  “  w o rk in g  
ha tch  ”  means som eth ing m ore th a n  cargo 
ha tch  and has reference to  th e  actua l w o rk in g  
o f th e  ship ; th a t  i t  denotes a ha tch  w h ich  can 
be w o rked  because the re  is cargo undernea th  
i t  w a it in g  to  be discharged. The charterers 
recognise an o b lig a tio n  to  take  d e liv e ry  a t 
500 tons w h ile  a l l fo u r  ho lds can discharge, 
b u t  i f  w hen w o rk in g  a t th e  ra te  o f  125 tons 
per ha tch  per da y  one ho ld  is em ptied , and the  
ha tch  can no longer be w orked , the n  the  
charterers contend th a t  th e  ob lig a tio n  to  
take  b y  th e  o th e r hatches is n o t increased 
b u t  rem ains a t th e  same ra te  : 125 tons per 
ha tch .

I  th in k  th a t  is a sound con ten tion . Test i t  
in  th is  w ay. Suppose th e  discharge began a t 
th e  beg inn ing  o f the  la y  days a t a l l fo u r hatches 
and con tinued  a t 125 tons per ha tch  per day, 
th e n  in  th is  p a rtic u la r case before the  s ix th  
da y  was o u t N o . 1 ha tch  w ou ld  be em ptied  and 
before th e  seventh da y  was o u t N o . 4 ha tch  
w o u ld  be em ptied , and fro m  th a t  t im e  fo rw a rd  
the  ship cannot de live r a t th e  ra te  o f 125 tons,
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or, a t any ra te  b y  hatches N o . 1 and N o . 4 , 
because th e y  have no cargo under these hatches 
w h ic h  th e y  can ge t ou t. The ship in  such case 
seems to  have become, and in  fa c t is, incapable 
o f  g iv in g  de live ry  b y  those hatches. Those 
hatches have ceased to  be w o rk in g  hatches, 
b u t th e  o b lig a tio n  to  take  de live ry  s t i l l  rem ains 
an ob lig a tio n  to  take  d e live ry  a t the  ra te  o f 
125 tons per w o rk in g  ha tch. The fa c t th a t  tw o  
o f th e  hatches N o. 2 and N o . 3 , can s t i l l  w o rk  
w h ile  N o . 1 and N o. 4 canno t w o rk  does n o t 
seem to  me to  con ve rt the  ob lig a tio n  fro m  an 
o b lig a tio n  to  take  125 tons per ha tch  in to  an 
o b lig a tio n  to  take  250 tons per ha tch . In  
th e  same w ay, on th e  eleventh day, I  th in k  
i t  is, o r the  beg inn ing o f  th e  tw e lfth  day in  th is  
case, w o rk in g  a t 125 tons per d a y  fro m  th e  
beg inn ing o f th e  la y  days, N o . 3 was em ptied , 
the  shipowner cou ld n o t de live r a n y  m ore coal 
b y  N o. 3, b u t the re  was s t i l l  some coal le f t  in  
N o . 2. I t  does n o t seem to  me th a t  th a t  fa c t 
converted th e  ob lig a tio n  to  take  125 tons per 
N o . 2 w o rk in g  ha tch  in to  an o b lig a tio n  to  take  
e ith e r 250 o r 375. The o b lig a tio n  con tinued to  
take  125 u n t i l  i t  was em ptied , and th e n  th e  
la y  days exp ired. T h a t seems to  me to  be the  
business o f  th is  th in g , and th e  o n ly  w a y  to  g ive 
an y  force to  th e  use o f  th e  w o rd  “  w o rk in g  ”  
before “  ha tch .”

I t  is said th a t  th e  prov iso  lim it in g  th e  
o b lig a tio n  o f th e  cha rte re r to  take  a m ax im um  
o f  500 tons a da y  was somehow inconsis tent 
w ith  th a t.  I  canno t see i t  in  th e  least. The 
shipowner knows how  m any hatches he has g o t ; 
i t  m ay  be th a t  the  cha rte re r does n o t know  
how  m any hatches ; and he says : “  Y o u  say 
you  w a n t fo u r hatches ; a t any ra te  “  I  m ust 
n o t be called upon to  take  m ore th a n  500 tons 
a da y .”  N o r do th e  words in  th e  d ispa tch  
clause abou t “  la y  days in  th is  connection to  be 
ca lcu la ted on b i l l  o f  la d in g  q u a n tity  w ith o u t 
deductions ”  re a lly  a ffect th is  question. I t  
seems p re tty  clear w h a t th e  ob jec t o f  th a t  is.

F re ig h t payab le b y  b i l l  o f  la d in g  per quan
t i t y  de live red o r a t cha rte re r’s op tio n  on b i l l  
o f  la d in g  q u a n tity  less 2  pe r cen t.”  T h is  o n ly  
applies i f  instead o f ascerta in ing y o u r la y  days 
e ithe r upon q u a n tity  de livered o r upon b i l l  
o f  la d in g  q u a n tity  less 2 pe r cent., you  are to  
take  th e  ac tua l b i l l  o f  la d in g  q u a n tity . As to  
th e  suggested d if f ic u lty  o f the  shipow ner in  
kno w in g  w h a t th e  la y  days are go ing to  be, 
the re  is n o th in g  in  i t  a t a ll, because i t  appears 
fro m  the  c h a rte r-p a rty  th a t  a b i l l  o f  la d in g  was 
to  be issued and presum ably  was issued specify
in g  th e  q u a n tity  o f tons in  each o f th e  respective 
holds. I  suppose w o rked  o u t m ost accu ra te ly  
you  w ou ld  take  these several qu an titie s  and 
s ta r t  w ith  500 and go on reduc ing  to  375, 
reducing to  250 and f in a lly  to  125 ; b u t you  get 
e x a c tly  th e  same resu lt, and th e  shipowner 
w ou ld  have no d if f ic u lty  in  do ing th e  a r ith m e tic  ; 
i f  he to o k  the  q u a n tity  in  th e  ho ld  w h ich  con
ta ins  th e  la rgest q u a n tity  and d iv ide d  th a t  b y  
125, then  th a t  w ou ld  g ive  you  th e  pe riod  in  
w h ich  the  discharge had to  be carried  ou t, and 
you  w o u ld  th e n  take  in to  account Sundays and 
ho lidays.

[Ct. of App.

I  th in k  th e  learned judge  was r ig h t .
The appe llan ts  appealed.

Clement Davies, K .C . and W . R . H ow ard, fo r  
th e  appe llants.

Raeburn, K .C . and G. St. C. P ilche r fo r  the  
respondents.

Scrutton, L .J .— W e need n o t tro u b le  you, 
M r. R aeburn . The appe llan ts have to  sa tis fy  
us. th a t  th e  c o u rt be low  are w rong  in  th e ir  
op in ion  o f  an am biguous and m ysterious clause. 
I t  m ay  be th a t  th a t  pu ts  a considerable burden 
on th e  appe llants when i t  is d iff ic u lt  to  say 
w h a t the  clause means, b u t I  th in k  I  have 
come to  a conclusion as to  w h a t th e  clause 
means. W he th e r the  parties m eant i t ,  I  do 
n o t know , b u t  th e y  have used ce rta in  words.

F ro m  th e  fre ig h t due b y  th e m  th e  charterers 
have deducted a ce rta in  sum  fo r  d ispatch 
m oney, ne a rly  fo u r days. The shipow ner says 
th e y  were n o t e n tit le d  to  deduct so m uch fo r 
d ispa tch m oney— th e y  were o n ly  e n tit le d  to  
deduct, I  th in k ,  five -a nd -a -ha lf hours. T o  find  
o u t w h a t d ispa tch  m oney is due you  m ust f ind  
o u t w h a t t im e  was a llow ed fo r  d ischarg ing the  
sh ip , because d ispa tch m oney is genera lly  due 
because th e  sh ip  is discharged sooner th a n  the  
t im e  allow ed fo r under th e  provis ions o f the  
cha rte r. The clause as to  th e  t im e  fo r dis
charg ing is th is  : “  The cargo to  be take n  from  
alongside b y  consignees a t p o r t  o f  discharge, 
free o f expense and r is k  to  th e  vessel, and a t 
th e  average ra te  o f  125 tons per w o rk in g  ha tch  
per day w eather p e rm itt in g ,”  w ith  a m arg ina l 
clause : “  Consignees sha ll n o t be ob liged to  
take  cargo fro m  alongside as per clause 7  a t 
a h igh e r ra te  th a n  500 tons per da y .”  M r. 
C lem ent D avies, in  addressing his c a p tiv a tin g  
a rgum ent to  us, said th a t  means th a t  th e  ship 
is to  be dispatched a t th e  ra te  o f 500 tons a 
day. I f  i t  is so i t  is a g reat p i ty  th a t  the  
pa rties  d id  n o t use th a t  v e ry  sim ple and well- 
know n  clause. W h a t th e y  do say is t h is : 
“  S ha ll n o t be ob liged to  take  cargo fro m  along
side . . . a t  a h igher ra te  th a n  500 tons
per da y ,”  w h ich  is n o t th e  same as saying th a t  
th e y  m ust take  cargo fro m  alongside a t the 
ra te  o f 500 tons a day. Ins tead  o f  p u t t in g  i t  
in  th e  v e ry  sim ple w a y  th a t  M r. C lem ent 
Davies suggests th a t  th e y  should have p u t it ,  
th e y  do th is  : F irs t  o f a ll th e y  do n o t say i t  is 
to  be done in  so m any days— a p p a re n tly  th a t 
w i l l  n o t s u it them , tho ugh  th a t  w o u ld  be a 
sim ple w a y  o f  do ing i t — b u t th e y  do n o t say 
th a t  th e  cargo is to  be taken  o u t in  so m any 
days. T hey  do n o t say th a t  th e  cargo is to  
be discharged a t a ce rta in  ra te  per da y— th a t 
a p pa ren tly  does n o t s u it them . T hey  do no t 
w a n t to  say so m uch  each da y  is to  be dis
charged, and so th e y  p u t  in  th e  w o rd  “  average,”  
b y  w h ich  m ore m ay  be discharged one da y  and 
less ano the r day, so long as you  get an average 
ra te . Then, appa ren tly , th a t  s t i l l  w i l l  n o t do. 
T h e y  do n o t w a n t to  say a t an average ra te  
o f  so m uch per day. T h e y  do say “  a t the  
average ra te  o f 125 tons per w o rk in g  ha tch  per 
da y ,”  and M r. C lem ent Davies says to  us there
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are always th e  same num ber o f w o rk in g  hatches 
w hether the re  is coal in  the m  o r n o t. B u t  i f  
so the re  was no need to  p u t  in  th is  roundabout 
Phrase o f “  pe r w o rk in g  ha tch  per day,”  
because th e  hatches be ing th e  same eve ry  day 
you could, b y  p u tt in g  in  a ra te  per day, have 
calcula ted on th e  same num ber o f hatches 
every day. T h e y  p u t  in  som eth ing d iffe re n t 
to  th a t.  T hey  say “ a t th e  average ra te  o f 
} 25 tons per w o rk in g  ha tch  per day.”  T h a t 
appears to  me to  assume th a t  the re  m ay  be a 
d iffe ren t num ber o f  w o rk in g  hatches on one 
day th a n  w h a t the re  is on another. I f  one 
considers w h y  the re  m a y  be a d iffe re n t num ber 
° f  w o rk in g  hatches on one da y  as com pared 
y d h  another, th e  answer m ay  be th a t  the  ha tch  
is n o t a w o rk in g  ha tch  i f  the re  is no coal in  i t  
to  w o rk , b u t  th e  ha tch  m a y  be a w o rk in g  
batch i f  the re  is coal in  i t  and you  do n o t w o rk  
d- In  th e  o r ig in a l fo rm  in  w h ich  i t  came in to  
charte r-parties, th e  d e fin itio n  o f  a w o rk in g  day 
Was a da y  on w h ich  ships in  th e  p o r t  o rd in a r ily  
Worked, a lth ou gh  a p a rtic u la r ship d id  n o t 
w o rk  on th a t  day. A  w o rk in g  ha tch  in  th e  
parné w ay, i t  seems to  me, is a h a tch  w ith  coal 
¡b i t  on th a t  day, and th e  fa c t th a t  you do n o t 
happen to  w o rk  i t  on th a t  day does n o t p re ven t 

being a w o rk in g  ha tch  w h ich  you  ou gh t to  
have w orked , and w h ich  m us t be take n  in to  
account on th e  average.

I  come to  th e  conclusion, 'there fore, th a t  you 
cannot read th is  roundabout fo rm  as a ro u n d 
about w ay o f saying w h a t m ig h t have been 
said q u ite  s im p ly  : “  I  w i l l  discharge 500 tons 
Per da y  o u t o f  fo u r cargo hatches, 125 tons 
0r each ha tch .”  W h a t i t  does mean is to  

assume th a t  th e  am oun t m ay  v a ry  per day, 
according as the re  is a w o rk in g  ha tch— a 
batch w h ich  you  can w o rk  because the re  is 
coal in  i t .  W he th e r i t  was a reasonable agree
m ent to  make o r no t, i t  is n o t fo r  me to  say.
. e parties have made i t  in  th a t  fo rm  and n o t 
ln the  sim ple fo rm  in  w h ich  th e y  w ou ld  have 
¡bade i t  i f  M r. C lem ent D avies ’ construc tion  
bad been r ig h t.

P or these reasons I  th in k  th a t  th e  tw o  courts 
¡■ °w  came to  th e  correct v ie w  o f w h a t th is  

Phrase means. I f  shipowners do n o t lik e  i t  the  
obvious course fo r the m  is n o t to  go on p u tt in g  
.¡do th e  fo rm  o f ch a rte r th e  a d d itio n a l words 

w o rk ing  ha tch ,”  b u t to  leave th e  ch a rte r as 
was o r ig in a lly — so m any tons per day, 

eather p e rm itt in g . The appeal m ust be 
■smissed w ith  costs.

L awrence, L .J .— I  agree. M r. C lem ent 
ofav*es has n o t satisfied me th a t  th e  decision 
o f t  6 E arned judge  in  th e  M a y o r’s and C ity  
je London C ourt, o r th e  decisions o f th e  

arned judges in  th e  D iv is io n a l C ourt were 
.,  °h fb  and, in  these circum stances, I  th in k  

bb th e  appeal fa ils  and should be dismissed.

th G¡ « ER, L .J .— I  agree w ith  th e  decision o f 
t 6 ¡earned judge  in  th e  M ayo r’s and C ity  o f 

ondon C o u r t ; I  agree w ith  th e  tw o  ju d g - 
be^ntS have been de live red in  the  co u rt

°w , and w ith  th e  tw o  judgm ents  th a t  have

been de live red in  th is  cou rt, and as the  s ix th  
judge  w ho has to  exercise w h a t he pleases to  
ca ll h is m in d  on th is  sub ject, I  do n o t th in k  i t  
necessary to  add a n y th in g  to  w h a t the  o ther 
five  judges have said.

S o lic ito rs  fo r  th e  appe llants, Botterell and 
Roche.

S olic ito rs fo r  the  respondents, B allantyne, 
C liffo rd , and Co.

Dec. 4, 5, and  6 , 1929.

(Before Scrutton, L awrence and Greer , 
L .J J . ,  assisted b y  N a u tic a l Assessors).

T he  T ovarisch. (a)

S a ilin g  vessel —  L igh ts  —  Green pyrotechnic 
ligh t shown to a steamship —  “  F la re -up  ”  
ligh t— Whether green pyrotechnic ligh t author
ised by the regulations— Regulations fo r  p re 
venting Collis ions at Sea 1910, arts. 1 , 12 .

A rtic le  1 o f the Regulations fo r  Preventing  
Collis ions at Sea, 1910, provides that no lights 
which m ay be m istaken fo r  the prescribed lights 
sha ll be exhibited. A r t .  12 provides that a 
vessel m ay i f  necessary in  order to attract 
attention, in  add ition  to the lights which she is  
by the rules required to carry, show a fla re -up  
ligh t.

H e ld, that a green pyrotechnic ligh t, o f the type 
which is  held in  the hand o f the person ex
h ib itin g  it ,  displayed upon the starboard side o f 
a sa ilin g  vessel, is  not a ligh t which can be m is
taken fo r  a prescribed l ig h t ; that the fla re -up  
lights, the use o f which is  authorised by art. 12 , 
are not lim ited  to white lights, but may include  
a green l ig h t ; and that there had been no 
breach o f the regulations.

A ppeal fro m  a ju d g m e n t o f H i l l ,  J . assisted b y  
E ld e r B re th re n  (ante, p. 58 ; 141 L .  T . Rep. 611 ;
(1929) P . 293), h o ld ing  the  appe llan ts, owners 
o f the  Russian sa iling  vessel Tovarisch, who 
were defendants in  th e  c o u rt below , to  blam e 
fo r  a co llis ion  between the  Tovarisch  and the  
respondents’ steam ship A lcantara , w h ich  to o k  
place in  the  E ng lish  Channel on the  n ig h t o f 
th e  24 th  Feb. 1928.

The co llis ion  to o k  place in  th e  fo llow ing  
circum stances : W hen f irs t  sighted b o th  side 
lig h ts  o f th e  A lcan ta ra  were seen b y  those on 
board  th e  Tovarisch, b u t subsequently the  
red l ig h t  o f th e  A lcan ta ra  closed, and a lthough  
th e  vessels were th e n  in  a pos ition  to  pass each 
o th e r a l l c lear s tarboard  to  starboard , those on 
board  the  Tovarisch  exh ib ite d  on th e  starboard  
side o f the  bridge a green pyro te chn ic  fla re -up 
lig h t .  The l ig h t  was n o t e xh ib ited  in  a la n te rn  
o r screened b u t  was o f  the  typ e  w h ich  is he ld 
in  th e  hand o f  th e  person e x h ib it in g  i t ,  and 
shows an “  a ll-ro u n d  ”  l ig h t .  The Tovarisch  a t 
the  same tim e  th a t  th e  fla re  was exh ib ited ,

(a) Reported by Ge o ffr ey  H utch in son , Esq., Barrister- 
at-Law.
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commenced to  s tarboard . U p on  seeing th e  
green “  fla re -up  ”  lig h t ,  th e  A lcan ta ra  appa r
e n tly  p o rte d  o r ha rd -a -ported , b r in g in g  the  
tw o  vessels in to  co llis ion .

The R egu la tions fo r  P reve n tin g  Collisions a t 
Sea 1910, p ro v id e  as fo llow s :

Rules Concerning Lights.— A rt. 1. These rules 
concerning lights shall be complied w ith  in  a ll 
weathers from  sunset to  sunrise, and during such 
tim e no other lights which m ay be mistaken fo r the 
prescribed lights shall be exhibited. . . .

A rt. 12. E very vessel may, i f  necessary in  order 
to  a ttrac t attention, in  addition to  the lights which 
she is by these rules required to carry, show a flare- 
up light. . . .

H i l l ,  J . he ld  th a t  A r t .  12 d id  n o t au thorise 
th e  use o f  a green o r red  py ro te chn ic  lig h t,  
and th a t  a “  fla re -up ”  l ig h t  m eant an o rd in a ry  
lig h t ,  and n o t a specia lly  coloured flam e. 
H e  he ld  fu r th e r, upon th e  answers o f  the  E ld e r 
B re th re n , th a t  those on board  th e  A lcantara  
m ust have been deceived b y  th e  fla re -up  l ig h t  
e x h ib ite d  b y  th e  Tovarisch, and th a t  the  
Tovarisch  was alone to  b lam e fo r  the  co llis ion .

The owners o f th e  Tovarisch  appealed.

D un lop , K .C ., Stranger and K ro u g lia k o ff fo r 
th e  appe llants.— The learned judge  was w rong  
in  ho ld in g  th a t  th e  A lcan ta ra  was deceived b y  
th e  l ig h t  e xh ib ite d  b y  th e  Tovarisch. The 
l ig h t  was n o t fo rb idd en  b y  th e  R egu la tions. 
There is n o th in g  to  re s tr ic t th e  use o f “  flare- 
up  ”  lig h ts  to  w h ite  lig h ts . A  coloured fla re -up 
l ig h t  m ay  be used, p ro v id ed  th a t  i t  canno t be 
m is taken  fo r  an y  o f th e  prescribed lig h ts . The 
l ig h t  used b y  th e  Tovarisch  cou ld n o t have 
been m is taken  fo r  a n y th in g  b u t  a prescribed 
l ig h t .  The co llis ion  was so le ly caused b y  the  
ac tio n  taken  b y  th e  A lcantara .

Langton, K .C ., D igby, K .C ., and C y r il 
M il le r .— The regu la tions o n ly  p e rm it th e  use 
o f a fla re -up  l ig h t  w hen “  necessary to  a t t ra c t  
a tte n tio n .”  The vessels in  th e  present case 
were green to  green, and the re  was the re fo re  no 
necessity fo r  th e  Tovarisch  to  a tt ra c t  the  
a tte n tio n  o f th e  A lcantara . T he  Tovarisch  was 
r ig h t ly  he ld  alone to  b lam e.

D u n lop , K .C . rep lied .

Scrutton, L .J .— T h is  case is one o f some 
d iff ic u lty  ow ing  to  tw o  ra th e r unusual features. 
In  th e  f irs t  place, u n fo rtu n a te ly , th e  whole o f 
th e  people— o r a lm ost th e  whole o f th e  people—  
w ho cou ld g ive  evidence as to  th e  proceedings 
on one o f th e  ships, as be ing on board  th a t  
ship, are drowned. Consequently, w ith  the  
exception o f  one m an fro m  th e  engine room  
w ho ra n  up  on deck and caugh t th e  b o w sp rit 
o f  th e  o th e r sh ip  as i t  s tuck  over h is deck, 
everyone else on board  th e  I ta lia n  steamer 
w e n t to  th e  b o tto m  and was drowned, and the  
c o u rt has to  m ake up its  m in d  as to  w h a t 
happened w ith  o n ly  th e  evidence o f  one side. 
T o  one side th a t  m ay  be some advantage, 
inasm uch as i t  is the  un fo rtu n a te  p o s itio n  in  
the  A d m ira lty  C ourt th a t  you do n o t a lways 
ge t th e  w hole t r u th  fro m  every w itness, b u t,

on th e  o th e r hand, un do ub te d ly  th e  steam er 
th a t  is lo s t is a t a d isadvantage in  n o t h a v in g  
an ybo dy  to  c o n tra d ic t th e  s to ry  to ld  b y  the  
witnesses on th e  o th e r side, w ho, u n fo rtu n a te ly , 
can feel th a t  th e y  have a free hand . T h e  
o th e r som ewhat unusual fea tu re  is th is , th a t  
v e ry  g reat im portance  is a ttached  in  the  
ju d g m e n t below , b o th  b y  th e  judge  and th e  
assessors, to  th e  som ewhat unusua l in c id e n t, in  
m y  experience, o f  a green fla re  be ing b u rn t in  
th e  course o f  th e  proceedings on th e  sh ip  th a t  
su rv ived , and th e  questions as to  th e  r ig h t  to  
b u rn  a green flare , and th e  effect w h ic h  ough t 
to  be produced on an ybo dy seeing a green 
flare , are un d o u b te d ly  som ewhat nove l in  th e  
prac tice  o f  th e  A d m ira lty  C ourt.

The learned judge, as I  read his ju d g m e n t, 
has n o t said th a t  he accepts th e  whole s to ry  
o f  th e  s u rv iv in g  ship. H e  has said w h a t the  
s to ry  o f  th e  s u rv iv in g  sh ip  was, and he has 
d raw n  ce rta in  inferences fro m  i t ,  b u t  he has 
n o t, as I  fo llo w  his ju d g m e n t, said expressly 
o r e x p lic it ly ,  “  I  accept a l l th e  s to ry  o f th e  
s u rv iv in g  sh ip .”

T he  co llis ion  takes place on a hazy, d a rk  
n ig h t in  th e  E ng lish  Channel, o ff Dungeness, 
between a four-m asted sa iling  sh ip  w h ich  is 
be ing used as a tra in in g  sh ip  fo r  cadets b y  the  
m erchan t m arine  o f th e  S oviet G overnm ent 
and an I ta lia n  steamer, th e  A lcantara . The 
Tovarisch, a four-m asted sa iling  ship, ne a rly  
300ft'. long, on th e  n ig h t in  question, n o t c a rry in g  
a n y  sails on her a f t  m ast, is com ing dow n Channel 
on a course o f S. 60° W . The A lcantara , bound 
up Channel to  Calais, and v e ry  lik e ly  ha v in g  
made a course to  pass sou th  o f th e  V arne lig h t, 
is  com ing on a course o f N . 80° E ., and, I  th in k , 
th e  learned judge  accepts th e  v iew  th a t  th e  
A lcan ta ra  is seen, when she is seen b y  those on 
th e  Tovarisch, abou t th ree -quarte rs  o f a m ile  
d is ta n t— b u t  o f course th e  distances m us t be 
a lw ays a m a tte r  o f  guess w o rk — show ing her 
m asthead l ig h t  and her tw o  side lig h ts  to  th e  
Tovarisch. S h o rtly  a fte rw ards she shuts in  
he r red. T h a t m ay  be due e ith e r to  her 
chang ing her course b y  s tarboard ing , o r i t  m ay 
be due to  th e  Tovarisch  proceeding on her 
course, and w o rk in g  ahead on th e  lin e  o f 
course o f th e  A lcantara , o r i t  m ay  be due to  
b o th . B u t  I  th in k  th e  learned judge  has 
accepted th a t  th a t  is w h a t happened. H a v in g  
shu t in  he r red, th e  tw o  boats become green 
to  green, and a t th a t  stage th e  Tovarisch  does 
w h a t th e  learned judge, I  th in k ,  regards as 
th e  v ita l p o in t in  th e  case, th e  Tovarisch's 
green screened l ig h t  be ing com p a ra tive ly  near 
her bows, th e  office r on deck o f  th e  Tovarisch—- 
w ho was on a b ridge  w h ich  had been erected 
somewhere near her th ir d  m ast (w h a t he calls 
th e  second m a in  m ast)— burns, on her s ta r
board  side, a green flare , so th a t  i f  th e  Tovar
isch's  green fo rw a rd  l ig h t  was show ing th e re  
are tw o  green lig h ts  b u rn in g  on her s tarboard  
side (the  la m p  and th e  green fla re ), and the re  
is, un do ub te d ly , a question as to  e xa c tly  how  
th e  green fla re  w o u ld  show on th e  sails o f he r 
m a in  m ast and second m a in  m ast— her second 
and  th ir d  masts. T he  learned judge  has
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obv ious ly  been v e ry  in te rested  in  th e  appear
ance and disappearance o f va rious flares fro m  
he regu la tions, and he has devoted some tw o  

° r  th ree  pages o f  h is ju d g m e n t to  a v e ry  care fu l 
and in du s trious— and I  have no d o u b t accurate 
—„h is to ry  o f th e  appearance and disappearance 
° f  va rious flares and various colours, fro m  th e  
regulations. I  am  m ore concerned w ith  the  
P o t io n  o f  th e  regu la tions as th e y  stood a t 
rhe tim e  th e  Tovarisch  d id  e x h ib it  he r green 

are • One o f  th e  m ost re leva n t regu la tions 
appears to  me to  be th e  firs f,  w h ich  is th e  f irs t  
ru 'e o f th e  g roup  re la tin g  to  lig h ts . “  Rules 
concerning lig h ts  sha ll be com plied w ith  in  a ll 
’le a th e rs  fro m  sunset to  sunrise, and d u rin g  
such t im e  no o th e r l ig h t  w h ich  m ay  be m is 
taken fo r  th e  prescribed lig h ts  sha ll be ex- 
ju lu te d .”  In  m y  v ie w  th a t  is o n ly  a p ro 
h ib it io n  o f lig h ts  w h ich  m ay  be m is taken  fo r  
the  prescribed lig h ts . W hen one comes to  
th in k  o f  i t  i t  m us t be so. L o o k  a t a lin e r  
com ing dow n th e  channel, how  m any hundred 
hghts does she e x h ib it  ? A  l ig h t  in  every 
P ort hole, lig h ts  fro m  eve ry  deck cab in , a ll 
sorts o f lig h ts  besides th e  prescribed lig h ts , 
and she is n o t b re ak ing  a n y  reg u la tion , because 

canno t be m istaken fo r  th e  prescribed 
igh ts— th e  green and red side lig h ts  and the  

°ne o r tw o  m asthead lig h ts , accord ing to  her 
cngth-—and I  am  unable to  read a r t .  1 as 
cing a ru le  p ro h ib it in g  a l l  lig h ts  o th e r th a n  

l he prescribed lig h ts — i t  does n o t say so.
I t  does p ro h ib it  a l l o th e r lig h ts  w h ich  m ay 

e m is taken  fo r  th e  prescribed lig h ts , and  I  
sked m yse lf th is — fo r  w h a t prescribed lig h t  

, , a 8 reen flare , e xh ib ite d  on th e  s ta rboard  side, 
v ke ly  to  be m is taken  ? A f te r  lis te n in g  to  the  

arious ingenious speculations th a t  counsel, 
om th e ir  know ledge o f  th e  m a tte r, have p ro - 
ded, m y  answer is none— I  do n o t see an y—  

a y  prescribed lig h ts  fo r  w h ich  a green flare 
am ° n  th e  s ta rboard  side can be m is taken . I  
12 ■t ° ld  t0  lo ° k  ° n  fu r t ï le r» and to  lo ok  a t reg. 
to  E v e ry  vessel m ay, i f  necessary, in  order 

a t t ra c t  a tte n tio n , in  a d d itio n  to  th e  lig h ts  
n ich  she is b y  these ru les requ ired  to  ca rry , 

now a fla re -up  l ig h t  o r  use an y  de tona ting  signal 
rp/ 1 canno t be m is taken  fo r  a distress s igna l.”  

ne a rtic le , the re fore , contem plates th a t  i f  i t  
necessary to  a t t ra c t  a tte n tio n  a fla re -up 

a rt l  n ' aX be used— w h ic h  m ust be read w ith  
fla  w k *ck Prescribes th a t  you  m us t n o t use a 
pv re-up l ig h t  w h ich  m ay  be m is taken  fo r  one o f 
thp  £ r ?s?ribed lig h ts . The learned judge  asked 
th  ? n i ty  M asters to  advise h im  : “  W h a t was 
± & fyca n ta ra — th e  I ta l ia n  steam er th a t  is—  
B r  t | Unk <d i t ? ”  I  have asked th e  E ld e r 
i t  a h re n ’. th e y  say th e y  w o u ld  have regarded 
a w  Un im p e ra tive  dem and to  take  ac tio n —  
so a^r*i.n g to  th e  A lcan ta ra  th a t  she was do ing 
her y ^ m g  dangerous, and “  an u rgen t ca ll to  
tre a t ' d °  .som eth in g  d iffe re n t.”  W c  are n o t 
asse ln ® case as an aPPeal fro m  assessors to  
o f j SS°rs- O u r superio r a u th o r ity — th e  House 
are ° a  kas t<dd us we m us t n o t do so. W e 
the  p ^ c a v o u r in g  to  fo llo w  th e  in s tru c tio n s  o f 
M ar *  use ° i  Lo rds  in  The A u s tra lia  (17 Asp.

‘ L a w  Cas. 86  ; 135 L .  T . R ep. 576 ; (1927)
Vol. X V I I I . ,  N . S.

[Ct. of App.

A . C. 145) and th e  g roup  o f cases in  th e  same 
vo lum e ; th a t  we are th e  judges, and we are 
to  regard th e  gentlem en w ho assist us— and 
th e  gentlem en w ho assisted th e  judge  be low —  
as witnesses, and we are to  fo rm  ou r op in ion , 
as judges, on th e  com bined evidence o f  the  
fo u r witnesses, and  n o t take  th e  v ie w  th a t  
because th e  tw o  witnesses w hom  we see in  th e  
flesh c o n tra d ic t th e  tw o  witnesses w h om  we 
have n o t seen in  th e  flesh, th a t,  the re fore , we 
should fo llo w  th e  witnesses w hom  we see ra th e r 
th a n  th e  witnesses w hom  we do n o t see. O f 
course, i t  is necessary to  p o in t o u t— and indeed 
i t  is  obvious— th a t  th e  fo u r assessors are a v e ry  
fu n n y  so rt o f witnesses. The judge  in  the  
A d m ira lty  C ourt ta lk s  to  the m , and gets 
in fo rm a tio n  fro m  the m . The pa rties  do n o t 
kno w  w h a t th e  witnesses are saying ; th e y  do 
n o t kno w  w h a t th e y  are te ll in g  th e  judge  ; th e y  
have no o p p o rtu n ity  o f cross-exam in ing the  
so-called witnesses. Indeed, in  th e  A d m ira lty  
C ourt, th e  prac tice  is n o t fo llow ed w h ich  we—  
in  obedience to  th e  d ire c tio n  o f  th e  House o f  
Lords-—fo llow , th e  practice  o f  ask ing questions 
in  w r it in g , and o b ta in in g  answers in  w r it in g , 
and sending th e m  up to  th e  superio r c o u rt. W e 
do n o t kno w  th e  te rm s o f th e  question  except 
fro m  w h a t th e  learned judge  says in  h is ju d g 
m en t. So th a t  we s ta r t  w ith  tw o  witnesses 
whose evidence th e  pa rties  do n o t hear, and 
w hom  th e  pa rties  have no o p p o rtu n ity  o f  cross- 
exam in ing , and th e n  come to  th is  cou rt, and 
we have to  decide th e  case w ith  tw o  witnesses 
w hom  th e  judge  below  d id  n o t hear.

W e do in  th is  c o u rt— since th e  House o f Lo rds  
has requested us to  do so, p u t  a question  in  
w r it in g  and o b ta in  an answer in  w r i t in g — w h ich  
is ava ilab le  fo r  th e  pa rties  and fo r  th e  House 
o f  Lo rds , b u t, again, th e  pa rties  have no 
o p p o rtu n ity  o f  cross-exam in ing these so-called 
witnesses, and i t  appears to  me to  be v e ry  odd 
th a t  we are dependent on th e  evidence o f w i t 
nesses whose evidence is n o t g iven  to  th e  
pa rties , and w hom  th e  pa rties  have no oppo r
tu n ity  o f cross-exam in ing. H ow ever, we 
endeavour to  fo llo w  th e  in s tru c tio n s  o f th e  
House o f  Lo rds , and t re a t th e m  as witnesses, 
and fo rm  o u r ju d g m e n t on th e  evidence th e y  
g ive  between them .

As to  show ing th e  green fla re  we have asked 
ou r p a r tic u la r  witnesses, w hom  we have the  
o p p o rtu n ity  o f asking, “  w h a t in fo rm a tio n , 
i f  any , w o u ld  a reasonably s k ilfu l seaman 
o b ta in  fro m  th e  Tovarisch  b u rn in g  a green 
fla re  a f t  to  a steam er th e n  green to  green.”  
A n d  th e  gentlem en who assist us answer 
“  H e  ” — th a t is th e  reasonably s k ilfu l seaman—  
“  ou gh t to  grasp th a t  here was a ship th a t  
w ished to  d ire c t special a tte n tio n  to  herself, 
and was using th e  best ava ilab le  m ethod  o f 
show ing her cha racte r.”  W e read th a t  answer 
as m eaning th a t  she is show ing he r character 
b y  show ing th a t  she is a long  sa iling  ship 
possib ly  b y  be ing l i t  a ft ,  d ire c tin g  m ore l ig h t  
on th e  sails th a n  th e  green forw ard-s ide lig h t  
w o u ld  do. I  canno t see in  th a t— in  v iew  o f 
a r t .  12— an y breach o f  any reg u la tion , and I ,  
the re fore , s ta r t  w ith  a green l ig h t— green fla re—

N

The Tovarisch.
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shown to  ca ll a tte n tio n , in  th e  best ava ilab le  
w a y  to  th e  character o f th e  Tovarisch, w h ich  
character, as I  say, I  take  to  be th a t  o f a long 
sa iling  ship. Then comes th e  ne x t, and to  m y  
v iew , th e  card ina l s ta tem ent in  th e  case, th a t  
when th e  green flare was b u rn t  th e  A lcantara  
po rted , lia rd -a -po rte d , and d id  n o t, a t  th a t  
t im e , take  an y  action  w ith  her engines. She 
stopped la te r, she never reversed. N o w  the  
learned judge  in  his ju dg m en t, ha v in g  u tte re d  
th e  passage th a t  I  have read, says “  in  these 
circum stances th e  E ld e r B re th re n  w ou ld  
have regarded th e  green fla re  as ‘ an u rgen t 
ca ll to  her to  do som eth ing d iffe re n t,’ ”  from  
w h a t she was do ing, and w h a t she was do ing 
a t th a t  t im e  was passing green to  green. “  In  
these circum stances th e y  are o f op in ion  th a t  th e  
A lcantara  cou ld  n o t be b lam ed fo r  p o r tin g  or 
h a rd -a -p o r t in g ; so also w ith  regard to  th e  
engines, th e y  th in k  th e  A lcan ta ra  canno t be 
blam ed fo r  s topp ing instead o f reversing. The 
m aster o f th e  A lcan ta ra  w o u ld  be r ig h t  i f  he 
th o u g h t ‘ I  m ay  be w rong  i f  I  keep ahead ; 
I  m ay  be w rong  i f  I  go astern ; I  w i l l  stop and 
see.’ W h a t th e  A lcan ta ra  d id  in  fa c t con
tr ib u te d  to  th e  co llis ion , b u t i t  was n o t the  
fa u lt  o f  th e  A lcan ta ra  th a t  she d id  i t .  The 
b u rn in g  o f th e  green l ig h t  was th e  cause and 
was neg ligent and th e  Tovarisch  is to  b lam e.”  
T h a t I  understand to  be th e  s ta tem ent o f  the  
learned judge, ha v in g  heard th e  witnesses 
w ho sat beside h im , show ing a green flare 
te lls  you  to  do som eth ing th a t  you  are n o t do ing 
a t present, and i t  is because o f y o u r p o rtin g , 
and  crossing th e  bows o f  the  sa iling  ship, w h ich  
you  are fo rb idd en  b y  th e  regulations to  do, 
and, there fore , you , the  Tovarisch, are to  b lam e. 
W ith o u t an y  m ore witnesses I  am  q u ite  unable 
to  understand th a t.  I  canno t understand, 
ha v in g  lis tened, w ith  a ll th e  in te lligence I  can, 
to  th e  il lu m in a tin g  addresses o f counsel, I  
canno t understand w h y  b u rn in g  a green flare, 
te lls  you  to  b reak a reg u la tio n  b y  com ing ahead 
o f  a sa iling  ship. I  can understand th e  sug
gesting th a t  b u rn in g  a green fla re  m ay  te l l  you  
n o t to  go astern o f  th e  green lig h t ,  you  see too 
close, because I  am  a long  sa iling  ship. I  can 
understand th a t,  b u t I  canno t understand—
I  have been q u ite  unable to  understand— how 
b u rn in g  a green fla re  te lls  you  to  cross th e  bows 
o f  an approaching sa iling  ship. H ow ever, I  
have to  a tte n d  to  th e  witnesses ra th e r th a n  use 
m y  own na u tica l s k ill,  and we, acco rd ing ly , 
asked th e  gentlem en w ho advise us : “  W as the  
A lcan ta ra  g u il ty  o f  any, and w h a t, breach o f 
reasonably s k ilfu l seamanship when, green to  
green, she saw th e  green flare, and (1) p o rte d ,”  
and th e y  answer “  yes ”  ; “  (2 ) d id  n o t reverse a t 
a ll o r stop engines t i l l  ju s t  before th e  co llis ion ,”  
and th e y  answer again “  yes.”  Considering 
th e  fo u r witnesses, and th e  v ie w  o f th e  judge  
below , I  come to  the  conclusion— w h ich  I  had 
a lready come to  before m y  witnesses answered 
th a t  question— th a t  th e  A lcantara , in  p o rtin g , 
was g u ilty — as indeed, th e  judge  says— o f 
som eth ing th a t  was th e  cause o f th e  co llis ion , 
and had no excuse, as a m a tte r o f  seamanship, 
fo r  p o r tin g  in  f ro n t  o f th e  advanc ing sa iling

ship. Then the re  rem ains th e  question, the  
A lcantara , be ing thu s  to  blam e, w h a t abou t 
th e  Tovarisch  ? The Tovarisch  a t  th e  tim e  
she lig h te d  th e  green fla re  hard-a -sta rboarded. 
T h a t is to  say she d id  n o t keep her course, 
and when th e  red opened again on th e  Alcantara , 
and th e  one b las t was b low n , show ing th a t  the  
A lcan ta ra  was crossing th e  bows, she, instead 
o f  co n tin u in g  her ha rd-a -s ta rboard  m ovem ent, 
p u t  her he lm  ha rd -a -po rt. I t  is suggested, 
and i t  m a y  be so, th a t  she a lte red  abou t h a lf 
a p o in t under her ha rd -a -s ta rboa rd  he lm , and 
ab ou t a p o in t back under her ha rd -a -p o rt 
he lm , and th e  co llis ion  w h ich  a c tu a lly  happened 
was a t an angle o f 45 degrees p o in tin g  a ft. 
So th a t  i f  he r ha rd -a -p o rt he lm  had w orked 
a l i t t le  longer possib ly she m ig h t have escaped 
th e  co llis ion . On the  o th e r hand, i t  is suggested 
th a t  if ,  instead o f  ha rd -a -po rting , she had kep t 
on w ith  her ha rd -a -s ta rboa rd  he lm  she m ig h t 
have go t th ro u g h  ju s t pa ra lle l w ith  th e  boat 
th a t  was crossing her bows. I t  does n o t seem 
to  me— and I  am  advised— th a t  th e  hard-a- 
s ta rboa rd ing  had a n y th in g  to  do w ith  the  
co llis ion . I  have had doub ts, le f t  to  m yself, 
w he the r th e  h a rd -a -po rtin g  was r ig h t ,  or 
w he the r its  absence w o u ld  have avo ided the 
co llis ion , b u t  again, we have asked the  witnesses 
w hom  we have here th is  question : “  W as the 
Tovarisch  g u il ty  o f  an y  breach o f  reasonably 
s k il fu l seamanship (1) in  n o t keeping her 
course, b u t p u tt in g  th e  he lm  hard-a -sta rboard  
and show ing a green flare , when th e  vessels 
were green to  green ? ”  and th e y  answer, “  N o .”  
“  (2 ) W hen she saw th e  A lcan ta ra  p o rtin g , and 
he r red l ig h t  opening again a m in u te  before 
the  co llis ion , o r a l i t t le  m ore, in  ha rd -a -po rting , 
and n o t co n tin u in g  her ha rd -a -s ta rboa rd ing  ? ”  
A ga in  th e y  answer “  N o .”  The witnesses 
be low  had answered th e  question in  th is  w a y  : 
“  W he th e r th e  Tovarisch  was ju s tifie d  in  s ta r
board ing  im m e d ia te ly  she los t the  red lig h t  
depends on w he the r the  r is k  was f in a lly  a t an 
end.”  The po s ition  was s im ila r to  th a t  o f 
steamships on crossing courses where th e  d u ty  
o f  th e  stand-on ship to  keep course and speed 
continues u n t i l  th e  ships have d e fin ite ly  passed 
o u t o f  th e  phase o f crossing ships : (See The 
O rduna, 14 Asp. M ar. L a w  Cas. 5 7 4 ; 122
L .  T . R ep. 5 1 0 ; (1919) P . 381). The E ld e r 
B re th re n  are o f op in ion th a t  i t  was n o t r ig h t 
fo r  th e  Tovarisch  to  s tarboard  as soon as she 
d id . I t  is a d iff ic u lt  question, and I  need n o t 
decide i t .  So th a t  th e  tw o  witnesses below 
were g iv in g  one op in ion , and th e  tw o  witnesses 
above g iv in g  ano the r op in ion . The judge 
h im se lf d id  n o t decide the  question a t a ll. 
W h a t he w ou ld  have done i f  he had heard the  
tw o  witnesses above I  do n o t know , b u t he d id  
n o t decide th e  question. I ,  ha v in g  heard the  
fo u r witnesses, on a m a tte r on w h ich  I  should 
h a rd ly  feel m yse lf com petent to  fo rm  a ve ry  
decided op in ion , adop t th e  v iew  o f th e  tw o  
witnesses w ho are here adv is ing  us. Then  the 
ju d g m e n t goes on : “  As to  the  ha rd -a -po rtin g  
o f  th e  Tovarisch  th e  E ld e r B re th re n  advise 
me, and I  e n tire ly  agree, th a t  i t  was th e  w ors t 
th in g  th e  Tovarisch  cou ld have done.”  The
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earned judge  accepts th e ir  v iew . I f  b y  hard- 
a -s tarboa rd ing th e  Tovarisch  w o u ld  have go t 
Para lle l w ith  the  A lcantara— i f  th a t  were the  
la e t-—then , o f course, i t  seems to  me th a t  hard-a- 
p o rtin g  was th e  w rong  th in g  to  do, b u t, con
sidering in  th e  best w a y  I  can, the  c o n tra d ic to ry  
op in ions I  have received I  am  n o t satisfied th a t  
t ne ha rd -a -s ta rboa rd ing  b y  its e lf  w o u ld  have 
avoided th e  co llis ion . I  th in k  i t  is m uch m ore 
ik e ly  th a t  i t  w ou ld  have produced e ithe r a 

r igh t-ang le b low  o r a b low  lead ing a f t  a t ve ry  
nearly  a r ig h t-an g le , and, i f  so, th e  co llis ion  
Would have been ju s t  as bad as i t  was, in  the  
resu lt th a t  happened, nam ely, th e  vessel w ou ld  
h a w  gone to  th e  b o tto m  in  the  same w ay.

H a v in g  g iven the  best consideration I  can 
0 I'he evidence o f  th e  c loud o f  witnesses w ith  

Which I  am  encompassed, I  come to  th e  con- 
c usion th a t  the  Tovarisch  is n o t to  blam e, 
and th e  A lcan ta ra  is to  b lam e. The resu lt, the re - 
° re , is th a t  th e  c la im  fa ils , th e  counterc la im  

succeeds, and the re  m ust be ju d g m e n t fo r the  
ovarisch on the  c la im  and the  counterc la im .
I  o n ly  w a n t to  say one th in g  m ore. M r. 

un lop, fo r  the  Tovarisch, began his address to  
s b y  an appeal, o r suggestion, th a t  h is c lients 

aad been u n ju s tly  condemned fo r  n o t ta k in g  
u ftic ien t ac tio n  a fte r  th e  co llis ion  to  save the  
rves o f the  people w ho were los t on board the  
.^ r i /a ra ,  and he was proceeding to  investiga te , 
i th  g rea t care— his usual care— w h a t had hap

pened a fte r  th e  co llis ion , when we stopped h im , 
and we said— as I  say now— th a t  we are n o t go ing 
o express any op in ion  on th e  conduct o f  the  
ovarisch a fte r  th e  co llis ion  fo r  th e  reason th a t 
is irre le v a n t to  th e  issues we have to  decide, 

etore the  M a ritim e  Conventions A c t  1911, i t  
ou ld  have been re levan t, because the n  fa ilu re  

o take  steps to  save lives b y  he lp ing  th e  o the r 
¿P a fte r  a co llis ion  was p r im d  fac ie  p ro o f o f 

b v f ^ Cl1 ° f  the  regu la tions. T h a t was abolished 
/  the  M a ritim e  Conventions A c t  1911, and 

tllR n ’ in  m y  v ie w , w h a t th e  ship th a t  has 
nk  th e  o th e r does a fte r  the  co llis ion  in  the  

c t jy  °1 saving life , o r does n o t do a fte r  the  
i r r  l ° n  in  the  w a y  o f  saving life , is q u ite  
to  er,evan t to  any  question w h ich  the  c o u rt has 
o .ueckle, and, there fore , I  do n o t express any 

P in ion— we do n o t express an y  op in ion— on 
e conduct o f th e  Tovarisch  a fte r  th e  co llis ion . 

Unf y  Say  flriS ’ th a t  i f  the  Tovarisch  should be 
no °r*'unate enough to  have ano the r co llis ion , 
w d o u b t w h a t has happened in  th is  case 
 ̂ould lead her m aster, and those in  charge o f 

n t °  be p a r tic u la r ly  ca re fu l th a t  th e y  d id  
bf.- *Ung w h ich  m ig h t lead to  unpleasant rem arks 

'*ng made abou t the m  in  th e  w a y  th e y  have 
no6n r"ade in  th is  case. As I  say, we express 
so i^ a 11' 011 as to  th e  ju s tice  o r in ju s tice  o f  any 

°h  rem arks th a t  have been made.

f a f t \ 'VrU'NCK’ L J -— 1 aSrec> and b u t fo r  the 
the l a t we are d iffe rin g  fro m  th e  decision o 
have ned ]udge in  th e  c o u rt be low  I  shoulc 

contented m yse lf w ith  s im p ly  expressing
O ut ° r  CUrrenCe w ith  th e  ju d g m e n t o f m y  L o rd  
I  w ill J esPecf> however, fo r  th e  learned judge 

111 add a few  w ords o f  m y  own.

The f irs t  question w h ich  calls fo r  de te rm in a 
t io n  is w he the r th e  regu la tions p ro h ib it  the  
show ing o f a green fla re -up  l ig h t .  The answer 
to  th is  question depends upon th e  tru e  m eaning 
o f  a rts . 1 and 12. A r t .  1 prov ides th a t  the  rules 
concern ing lig h ts  sha ll be com plied  w ith  in  a ll 
weathers fro m  sunset to  sunrise and d u rin g  such 
tim e  no o th e r lig h ts , w h ich  m ay  be m istaken 
fo r th e  prescribed lig h ts , sha ll be e xh ib ited . 
I  read th a t,  n o t as a p ro h ib it io n  against showing 
an y  lig h ts  o th e r th a n  th e  prescribed lig h ts  b u t 
o n ly  as a p ro h ib it io n  against th e  e x h ib it io n  o f  
such o th e r lig h ts  as m ig h t be m is taken  fo r  the  
prescribed lig h ts , thu s  im p lie d ly  au tho ris ing  
the  e x h ib it io n  o f an y  lig h ts  w h ic h  m ig h t n o t 
be so m is taken . A r t .  12 expressly authorises 
th e  show ing o f a fla re -up  l ig h t  o r th e  use o f any 
de tona ting  signa l th a t  canno t be m is taken  fo r  
a distress s ignal, i f  necessary, in  o rder to  
a t t ra c t  a tte n tio n  and in  a d d itio n  to  th e  lig h ts  
w h ich , b y  th e  ru les, are requ ired  to  be carried . 
H i l l ,  J . has he ld  th a t  th e  o n ly  fla re -up  l ig h t  
au thorised b y  th is  a rtic le  is a w h ite  (o r possib ly  
a b lue) fla re -up  lig h t ,  and consequently th a t  
th e  Tovarisch  com m itted  a breach o f the  
regu la tions b y  show ing a green fla re -up  l ig h t .  
In  a r r iv in g  a t  th is  conclusion th e  learned judge  
has founded h im se lf upon a rev iew  o f the  
re leva n t e a rlie r regu la tions fro m  th e  year 1863 
dow n to  th e  present t im e .

In  m y  ju d g m e n t th a t  course, however in te r 
esting  fro m  th e  s tu d e n t’s p o in t o f v iew , is n o t 
th e  p rope r w ay o f  cons tru ing  th e  R egu la tions 
o f 1910 w h ich , i t  m us t be borne in  m in d , 
were th e  o n ly  regu la tions govern ing  a t the  tim e , 
and have to  be observed n o t o n ly  b y  B r it is h  b u t  
also b y  fo re ign  seamen. I  th in k  i t  is too  m uch 
to  expect fro m  e ith e r a B r it is h  o r fo re ign seaman 
th a t  he should have a ll th e  e a rlie r regu la tions 
in  m in d . H is  o n ly  d u ty  is to  s tu d y  and observe 
th e  present regu la tions, and to  ac t accord ing to  
th e  d irec tions w h ich  on th e ir  tru e  construc tion  
are th e re b y  g iven . I t  is to  be observed th a t  
a r t .  12 imposes no co n d itio n  as to  th e  co lour 
o f th e  fla re -up l ig h t  w h ich  m ay be used. W hen
ever a l ig h t  o f a p a r tic u la r  co lour is requ ired to  
be shown, th e  regu la tions in d ica te  th a t  colour. 
F o r instance, in  a r t .  2 th e  colours o f the  side 
lig h ts , and th e  co lou r o f th e  m asthead l ig h t  
are d e fin ite ly  prescribed. The learned judge 
he ld  th a t  w i th  regard to  fla re -up  lig h ts  the re  was 
no necessity to  prescribe the  co lou r because such 
lig h ts  m us t necessarily be o f  a w h ite  (o r b lue) 
co lour. T h a t v ie w  is in  m y  op in ion  m istaken, 
and m oreover is nega tived b y  th e  p rov is ion  
in  a r t .  9 (d), par. 2, th a t,  in  ce rta in  events, a 
sa iling  vessel is to  show a w h ite  fla re -up l ig h t  o r 
to rch , thu s  in d ic a tin g  th a t  th e  regulations 
con tem pla te  th a t  the re  m ay  be fla re -up  lig h ts  o f 
o th e r colours th a n  w h ite .

The conclusion I  have come to  is th a t,  on the  
tru e  con s tru c tion  o f th e  regu la tions the re  is 
no p ro h ib it io n  against showing a fla re -up l ig h t  
o f an y  co lour always bearing  in  m in d  th a t  under 
reg. 1 every l ig h t  shown m us t be o f such a 
cha racter as n o t to  be m is taken  fo r  one o f th e  
prescribed lig h ts . I n  th e  present case the re  is 
no evidence, o r even suggestion, th a t  th e  green



92 ASPINALL’S MARITIME LAW CASES.
Ct . of A f p .]

fla re  d isp layed b y  th e  Tovarisch  was, o r could 
be, m is taken  fo r  one o f  th e  prescribed lig h ts , 
and I  have, there fore , come to  th e  conclusion 
th a t  th e  Tovarisch  d id  n o t c o m m it a breach 
o f  th e  regu la tions in  so fa r  as th e  co lou r o f the  
fla re -up  l ig h t  is concerned.

The o th e r questions in  th is  case are questions 
w h ich  re la te  to  th e  conduct o f  th e  respective 
officers in  charge o f th e  tw o  ships, and to  the  
n a v ig a tio n  o f  those ships, and I  confess to  
ha v in g  fe lt  considerable h e s ita tio n  in  d iffe ring , 
on m a tte rs  o f  th a t  k in d , fro m  the  ju d g m e n t o f 
th e  experienced judge  in  th e  c o u rt below, 
a rr iv e d  a t w i th  th e  assistance o f  th e  E ld e r 
B re th re n . B u t  ha v in g  had  th e  assistance o f 
counsel and assessors, I  am  encouraged to  
express m y  own views especially as th e  ju d g 
m en t w h ic h  has ju s t  been de live red  b y  m y  L o rd  
agrees e n tire ly  w ith  th e  op in ion  w h ich  I  fo rm ed 
d u rin g  th e  progress o f  th e  case in  th is  c o u rt.

In  th e  f irs t  place, dea ling  w ith  th e  fla re -up 
l ig h t  e xh ib ite d  b y  th e  Tovarisch, M r. L a n g to n  
has argued th a t  th e  Tovarisch  ough t n o t to  
have e xh ib ite d  a n y  fla re -up  l ig h t  a t a ll as, a t 
th e  tim e  w hen i t  was exh ib ite d , the re  was no 
necessity to  ca ll a tte n tio n  o f  th e  A lcan ta ra  
to  th e  Tovarisch. The officer in  charge o f 
th e  Tovarisch  w ho showed th e  fla re  ju s tifie d  
his ac tio n  on th e  g round  th a t  as th e  A lcan ta ra  
was approach ing som ewhat close to  the  
Tovarisch  he desired to  ca ll a tte n tio n  to  the  
le n g th  and cha racter o f  h is  sh ip  in  case the  
A lca n ta ra  m ig h t a tte m p t to  pass to o  close under 
her s tern . W e have had advice on th a t  m a tte r, 
and i t  seems to  me th a t  i t  canno t p ro p e rly  be 
said th a t  in  th e  circum stances th e  show ing o f 
a fla re  was an unreasonable ac t on th e  p a r t  o f 
th e  officer in  charge o f  th e  Tovarisch. I t  m ay  
n o t have been ab so lu te ly  necessary a t th e  tim e , 
because th e  vessels were green to  green, b u t  the  
ac tio n  was one w h ich  in  m y  op in ion  an officer, 
in  charge o f  such a vessel, m ig h t reasonably 
have take n . T h a t be ing so, I  have come to  
th e  conclusion th a t  th e  ac tio n  o f  th e  o ffice r in  
charge o f  th e  Tovarisch  in  show ing a green 
fla re -up  l ig h t  a t  th e  t im e  when he d id  was 
ju s tifie d .

As to  th e  ac tio n  take n  b y  th e  A lcan ta ra , she 
im m e d ia te ly  on seeing th e  green fla re -up  l ig h t  
on th e  Tovarisch, ha rd -a -ported , keeping her 
speed. I  confess th a t  I  have th ro u g h o u t been, 
and s t i l l  am , to ta l ly  a t a loss to  understand how  
such ac tio n  cou ld  be ju s tifie d . She was green 
to  green w ith  a sa iling  ship close on her starboard  
bow . T h a t sa iling  ship showed a green flare. 
Assum ing th a t  th e  fla re  puzzled her, o r was 
tre a te d  as a dem and to  ta ke  some im m ed ia te  
ac tio n , I  canno t th in k  th a t  i t  ju s tifie d  he r in  
s teering s tra ig h t in to , o r r ig h t  across th e  bows 
of, th e  sa iling  ship. A t  m ost i t  cou ld  o n ly  
p ro p e rly  be take n  as a dem and on he r to  stop 
o r reverse, o r poss ib ly  to  sheer o ff b y  s ta rboa rd 
ing . I t  is suggested b y  M r. L a n g to n  th a t  the  
fla re -up  l ig h t  m ig h t have in d ica ted  to  the  
A lcan ta ra  th a t  the re  were nets ahead w h ich  
she ough t to  avo id . T h a t suggestion seems to  
me far-fe tched , and som ewhat fan ta s tica l. In  
th e  resu lt I  am  o f  op in ion  th a t  the  A lcan ta ra
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was to  b lam e fo r  th e  ac tio n  she to o k  on seeing 
th e  flare.

A s to  the  Tovarisch, s im u ltaneous ly  w ith  
show ing th e  green fla re -up  l ig h t  she hard-a- 
starboarded. A t  th a t  t im e , as I  have sta ted 
before, th e  vessels were green to  green, and I  
th in k  the re  is a good deal in  M r. D u n lo p ’s 
con ten tion  th a t  the  vessels never were crossing 
vessels w ith in  th e  d e fin itio n  o f th e  ru le , and 
th a t  i f  th e y  had  a t an y  t im e  been crossing 
vessels, th a t  phase had passed when the  
Tovarisch  hard-a -sta rboarded. Be th a t  as i t  
m ay, however, we have been advised, and i t  
seems to  me com m on sense, th a t  th e  Tovarisch  
in  ha rd -a -s ta rboa rd ing , was n o t in  an y  w a y  
endangering her ow n safe ty, o r th e  sa fe ty  o f  the  
vessel on her s ta rboa rd  bow . B y  s ta rboard ing  
she was sheering aw ay fro m  th a t  vessel, and 
even i f  th e y  were crossing vessels and the  
crossing phase were n o t q u ite  over, her he lm  
ac tio n  w o u ld  in  no w a y  embarrass th e  approach
in g  ship ; on th e  c o n tra ry , i t  w o u ld  g ive her 
m ore room  th a n  she had before. I n  m y  
op in ion , the re fore , no blam e attaches to  the  
Tovarisch  fo r  her he lm  ac tio n  a t th a t  stage, 
n o r can th a t  he lm  ac tio n  be made use of, as 
M r. L a n g to n  sought to  do, fo r  h is con ten tion  
th a t  i t  subsequently preven ted  th e  Tovarisch  
fro m  com ing over to  s ta rboa rd  on th e  p o r t  he lm  
as q u ic k ly  as she w o u ld  otherw ise have been 
able to  do.

The learned judge  has he ld  th e  Tovarisch  
to  b lam e fo r  n o t co n tin u in g  on her hard-a- 
s ta rboa rd  course w hen th e  A lcan ta ra  hard-a- 
p o rte d  and was com ing in to  he r o r across her 
bows. M r. L a n g to n  has fra n k ly  s ta ted  th a t  
th a t  was n o t a p o in t w h ich  he made a t th e  t r ia l ,  
and th a t  h is con tentions th ro u g h o u t were, f irs t, 
th a t  th e  Tovarisch  ou gh t n o t to  have hard- 
a-starboarded in  th e  f irs t  instance ; and, 
secondly, th a t  w hen the  co llis ion  was im m in e n t 
she p o rte d  too  soon. In  o th e r words, his 
p o in t was th a t  she ou gh t to  have k e p t her 
course in  th e  f irs t  instance and n o t hard-a - 
starboarded, and, secondly, th a t  she ough t 
to  have k e p t her course when th e  c r it ic a l 
m om ent came, and n o t th e n  ha rd -a -ported .

O n th e  advice th a t  we have received i t  seems 
to  me th a t  w ha teve r action  th e  Tovarisch  m ig h t 
have take n  o r o m itte d  to  take , a fte r  the  
A lcan ta ra  ha rd -a -po rted  w o u ld  n o t have 
avo ided th e  co llis ion . N o  d o u b t i f  th e  Tovar- 
isch  had take n  one o r o th e r o f th e  courses 
suggested b y  counsel fo r  th e  respondents o r 
b y  th e  learned judge  th e  co llis ion  w ou ld  
have been d iffe re n t in  cha racte r as she w ou ld  
e ith e r have been ru n  in to  b y  th e  A lcan ta ra  or 
w o u ld  have s tru c k  th e  A lcan ta ra  a t a d iffe re n t 
angle and in  a d iffe re n t place, b u t  i t  is qu ite  
p la in  to  m y  m in d  on th e  evidence th a t  a 
co llis ion  was in e v ita b le  a fte r  th e  he lm  action  
take n  b y  th e  A lcantara .

P ersona lly  I  am  n o t s u ffic ie n tly  versed in  
these m a tte rs  to  say w h a t was th e  best action  
th a t  the  Tovarisch  cou ld have taken , w hen the  
red l ig h t  o f th e  A lcan ta ra  opened up , and she 
heard  th e  b las t w h ic h  signa lled to  her th a t  th a t  
vessel was ha rd -a -po rtin g , b u t  we have been

The Tovarisch.
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advised (and I  th in k  r ig h t ly )  th a t  th e  Tovarisch, 
|n the  circum stances, was n o t to  b lam e fo r 
lia rd -a -p o rtin g  instead o f keeping her course or 
con tinu ing  her ha rd-a -s ta rboa rd ing.

In  th e  resu lt fo r th e  reasons stated, I  agree 
w ith  th e  ju d g m e n t o f m y  L o rd  th a t  th e  A lca n 
tara  was alone to  b lam e and th a t  th is  appeal 
o u g h t to  be allow ed.

Greer, L .J .— I  also have come to  th e  con
clusion th a t  th is  appeal ough t to  be allow ed 
and a dec la ra tion  m ade, w ith  its  usual con
sequences, th a t  the  A lcan ta ra  was so le ly to  
blame fo r  th e  co llis ion  between her and the 
tova risch . The a llegations against th e  con
du c t o f  th e  Tovarisch  seem to  me to  have been 
tou r. F irs t  o f  a ll, i t  is said she showed a green 
hare-up l ig h t  when, i f  she ough t to  have shown 
a l ig h t  a t a l l i t  ou gh t to  have been a w h ite  
uare-up l ig h t  ; secondly, i t  is said th a t,  w hethe r 
green o r w h ite , she ou gh t n o t to  have shown 
a flare a t a l l ; th ird ly ,  i t  is said th a t  she was 
g u ilty  o f bad seamanship in  s ta rboa rd ing  when 
sne d id  ; and la s tly , she was g u ilty  o f  bad sea
m anship in  p o r tin g  w hen she d id .

I  have come to  a conclusion un favou rab le  to  
rhese con tentions independen tly  o f the  answers 
grven to  the  questions w h ich  have been p u t  in  
W riting  to  o u r assessors, i f  those answers 
con firm  th e  v ie w  th a t  I  had take n  upon the  
evidence and th e  argum ents presented to  th is  
cou rt.

F irs t  o f  a ll, w ith  regard to  th e  co lour o f  the  
. arc, I  canno t he lp  th in k in g  th a t  th e  learned 
judge was som ewhat m isled b y  h is investiga tions 
m to  the  h is to ry  o f th e  regu la tions so fa r  as th e y  
t l f re concerned w ith  flares, and d id  n o t,
. berefore, g ive  adequate a tte n tio n  to  th e  w ord- 
!ng o f the  regu la tions themselves. The regula- 
■_°ns m a te ria l to  th is  question are regs. N o . 1, 

V®' 9) and N o. 1 2 . N o . 1 provides th a t  no lig h ts  
, b b ll be shown w h ich  are capable o f  be ing m is- 
aben fo r  th e  prescribed lig h ts . N o . 9 provides
b a t the  lig h ts  are to  be fo r fish ing  vessels and, 

<b sub-sect. 2 o f a r t .  9, we f in d  these words,
ba iling  vessels ” — th a t  is to  say, fish ing 

^cssels i f  th e y  are sa iling  vessels— “  sha ll ca rry  
. w lu te  l ig h t  in  a la n te rn , so constructed as to  
b °w  a clear, u n ifo rm , and unbroken  l ig h t  a ll 
°u n d  th e  ho rizon, and sha ll also, on the  
Pproach o f  o r to  o th e r vessels, show where i t  

/an  best be seen a w h ite  fla re -up l ig h t  o r to rch
suffic ient t im e  to  p reven t co llis ion .”  A r t .  12 

Provides th a t  “  E v e ry  vessel m ay, i f  necessary 
li K°rde r 1°  a tt ra c t  a tte n tio n , in  a d d itio n  to  the  

gnts w h ich  she is b y  these rules requ ired  to  
,.l r y> show a fla re -up lig h t ,  o r use an y  deton- 

t  ng signal th a t  canno t be m is taken  fo r  a dis- 
v  ess s igna l.”  N o w  I  can conceive th a t  i f  th is  
^  SsÇl, the  Tovarisch, had b u rn t a w h ite  flare i t  
b r 'i bave been a t once alleged “  you  have 
th °  ] n re" ‘ ^ o .1  because you  have led those on 
inn 0ob '° u t  fo r  you  to  th in k  th a t  you  are a fish- 
v :” . '  essel and are show ing a fla re  under th e  pro- 
l i  J b b s  o f a r t .  9.”  So m uch fo r th e  co lour o f the  
the * canno t he lp  th in k in g  th a t  o n ly  where 
¡s  ̂ artic les  p rov ide  w h a t the  co lour o f  the  lig h t  

be, is the re  an y  prescribed co lour. There

is no prescribed co lour in  a r t .  12 unless, b y  
reason o f the  o th e r tw o  a rtic les, you  read a r t .  12 
as prescrib ing  th a t,  a t any ra te , i t  m ust n o t be 
a w h ite  l ig h t  because, otherw ise, i t  m ig h t be 
m istaken fo r  th e  fla re  o f  a fish ing vessel. Then 
i t  is said th a t  th e y  should n o t have shown a 
fla re  o f  an y  sort. I  read a r t .  12 as m eaning 
th is — n o t th a t  th e y  are o n ly  to  show such a 
l ig h t  i f  a co llis ion  is in ev ita b le  in  th e  absence 
o f th e ir  show ing such a lig h t,  b u t  o n ly  if ,  to  
those on board  i t  appears— q u ite  r ig h t ly  
appears— reasonably necessary to  ca ll a tte n tio n  
to  th e ir  presence, o r to  th e ir  character. I t  
cannot be th a t  th e  m aster o f a vessel is to  be 
under an o b lig a tio n  to  act, and to  ac t o n ly  
where i t  is abso lu te ly  necessary, to  avo id  co l
lis ion , th a t  he should so act. The words m ust 
be read as m eaning “  every vessel m ay, i f  
reasonably necessary, in  order to  a ttra c t 
a tte n tio n .”  I n  ta k in g  th a t  v iew , one m ust 
n o t fo rge t o f course, th a t  th e  whole ob ject o f 
these regu la tions is b y  th e ir  t i t le ,  the  p reven tion  
o f collis ions a t sea, and a vessel m ust no t, 
where the re  is no r is k  w hateve r o f  co llis ion , 
take  i t  th a t  i t  is necessary fo r  i t  to  e x h ib it  a 
fla re  l ig h t .  B u t  i f  the re  is a p o s s ib ility  th a t  
its  po s ition  and character m ay  n o t be under
stood, then, i t  seems to  me, i t  m ay  be deemed 
reasonably necessary to  show th e  flare p ro 
v ided  fo r  b y  a r t .  12, and I  agree w ith  the  v iew  
expressed b y  ou r assessors th a t,  in  th is  case, 
i t  was necessary in  order to  ind ica te , to  th e  
approaching steamer, th a t  th e  vessel was n o t 
one o f  th e  sho rt sa iling  vessels— sho rt in  
le n g th — th a t  i t  m ay  w e ll have been fro m  the  
mere observa tion  o f th e  green l ig h t ,  b u t  th a t  i t  
was a long vessel, w h ich  had, in  a d d itio n  to  the  
p a r t  o f  he r w h ich  was fo rw a rd  o f th e  green 
lig h t ,  a v e ry  large p a r t  o f her beh ind  the  green 
l ig h t  w h ich  i t  was as desirable to  p ro te c t fro m  
co llis ion  as th a t  w h ich  was fo rw a rd  o f the  
po s ition  o f  the  green lig h t.

The n e x t m a tte r to  consider is the  s ta r
board ing . I  agree w ith  the  a rgum ent presented 
b y  M r. D u n lo p  th a t,  a t th e  t im e  o f the  s ta r
board ing , the re  was n o th in g  w rong  w ith  the  
s ta rboard ing . I f  b o th  vessels k e p t th e ir  course 
the re  was, a t th a t  t im e , no r is k  o f  co llis ion  
w hateve r, and th e  sa iling  vessel was e n title d  
to  s ta rboard  the re  ju s t  as she was— i f  she had 
been h a lf  a m ile  aw ay— e n tit le d  to  starboard  
fo r  an y  purposes she considered desirable in  
her ow n in terests. I t  m ay  have made a co l
lis ion  w ith  th e  o th e r vessel less lik e ly , b u t  i t  
was n o t an im p rope r m anœ uvre. W ith  regard 
to  th e  p o rtin g , I  am  considerab ly influenced 
b y  th e  course w h ich  th is  t r ia l  to o k . I  look  a t 
th e  s ta tem ent o f c la im  on b e h a lf o f th e  A lcantara  
and the re  I  f in d  w h a t is com plained o f is th is  :
“  H a v in g  starboarded, im p ro p e rly  fa iled  and 
neglected to  p o r t  th e ir  he lm  in  due tim e  o r a t 
a ll. ”  I  understand th a t  as covering tw o  
a llegations. (1) T h a t she d id  n o t p o r t  a t a ll, 
and, secondly, th a t  she d id  n o t p o r t  soon 
enough, in  due tim e . I  do n o t understand i t  as 
con ta in ing  any a llega tion  th a t  she ough t n o t 
to  have po rted  a t a l l ; th e  co m p la in t th a t  she 
d id  n o t p o r t  canno t be a com p la in t th a t  she
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ough t n o t to  have po rted  a t a ll. I t  is a com 
p la in t th a t  she neglected to  p o r t a t a ll, o r i f  
she d id  p o r t  she d id  n o t do i t  soon enough, 
and I  ga ther th a t  no question in  the  course o f 
th e  hearing was p u t  to  th e  m aster to  in d ica te  
to  h im  th a t  he was charged w ith  im p rope r 
conduct in  n o t h o ld ing  on to  his s tarboard  
he lm . B u t  be th a t  as i t  m ay, I  am  satisfied 
b y  th e  w a y  in  w h ich  th is  case has been p re 
sented to  us, and th e  evidence th a t  has been 
given, and th e  op in ions w h ich  we have received 
fro m  the  assessors, th a t  fa ilin g  to  p o r t  and keep
in g  on th e  starboard  he lm , w o u ld  n o t have 
prevented th is  co llis ion . I t  w ou ld  have 
happened, perhaps, in  a d iffe re n t w ay, and, 
possib ly, w ith  d iffe re n t resu lts as to  the  
damages, b u t i t  w ou ld  have happened. I  am 
also satisfied th a t  th e  p o r tin g  o f th e  Tovarisch  
when i t  to o k  place, was a reasonable step to  
p re ven t th e  co llis ion  be ing as dam aging to  the  
Tovarisch  as i t  m ig h t have been i f  th e  vessel 
had n o t po rted  a t a ll.

F o r these reasons I  th in k  th e  appeal should 
be allowed.

Scrutton, L .J .— The judgm ents  o f m y  
bro thers  have reca lled to  m y  m in d  th a t  I  d id  
n o t say w h a t I  had m eant to  say when I  s ta rted  
m y  ju d g m e n t on th e  question  o f p o rtin g . In  
m y  v iew , p o r tin g  was n o t alleged as a breach 
o r ig in a lly . I t  is c lear th a t  no am endm ent was 
ever made to  fo rm a lly  inc lude  such a breach. 
I t  is also clear to  me, ha v in g  looked a t the  
notes, th a t  M r. La ng to n  ha v in g  opened the  
case fo r  th e  A lcantara  never alleged i t  as a 
breach. I t  is also clear to  me th a t  i t  was never 
p u t  to  the  m aster in  such a w a y  as to  get his 
defence on the  p o in t. U n de r these c ircu m 
stances, I  do n o t th in k  th e  judge  ough t to  have 
dea lt w ith  i t .  I  do n o t th in k  th e  judge ough t to  
f in d  a vessel in  fa u lt  fo r  a m a tte r w h ich  was 
never alleged b y  th e  pa rties  a lleg ing fa u lt,  
unless the  p leading has been amended, and a 
clear o p p o rtu n ity  has been g iven to  those 
affected o f  dealing w ith  th e  charge.

S o lic ito rs, Richards, B u tle r, Stokes and 
Woodham S m ith ;  Messrs. M idd le ton , Lew is, 
and Clarke.

H IG H  C O U R T OF JU S T IC E .

K IN G ’S B E N C H  D IV IS IO N .

Tuesday, Dec. 3, 1929.

(Before Roche, J.)

Gulf and Southern Steamship Company 
(Incorporated) v . British Traders 
Insurance Company Limited, (a)

Insurance (m arine)— Insurance by shipowners 
on cargo and  “  upon any charges o f assured 
upon sa id  cargo ” — T ota l loss o f vessel and  
cargo— C la im  by shipowners against under-

(a) Reported by R. A . YULE, Esq., B arrister-a t-Law .

w rite rs fo r  loss o f fre ig h t— Whether “  fre ig h t ”  
included in  term  “  charges upon cargo.”

The p la in t if fs  were shipowners. The defendants 
issued a p o licy  o f insurance in  respect o f one o f 
the p la in t if fs ’ steamships “  on cargo as per 
fo rm  attached.”  I n  the fo rm  attached the term  
cargo was defined as in c lud in g  ( in te r a lia) 
“  charges o f said assured upon sa id  cargo or 
any po rtion  thereof.”  D u r in g  the currency o f 
the p o licy  the p la in t if fs ' steamship became a 
total loss w ith  a ll her cargo, and the p la in t if fs  
lost the ir r ig h t to recover fre ig h t which was in  
process o f being earned at the tim e o f the loss. 
They claimed to recover the lost fre ig h t fro m  the 
defendant company under the terms o f the 
po licy .

H e ld, that the words “  any charges o f sa id  assured 
upon said cargo ”  included and were intended 
to cover the fre ig h t that was in  process o f being 
earned by the ship, and the p la in t if fs  were 
entitled to recover.

Action t r ie d  before Roche, J . in  th e  Com m ercia l 
L is t.

B y  order pleadings were dispensed w ith  and 
th e  ac tion  proceeded to  t r ia l  on an agreed 
s ta tem ent o f facts, w h ich  was as fo llow s :

1. The p la in tiffs , th e  G u lf  and S outhern 
Steam ship Com pany (Inco rp o ra te d ) were a 
subs id ia ry  com pany o f the  E aste rn  Steam ship 
L ines (Inco rpo ra ted ). T hey  were a t a ll m a te ria l 
tim es th e  owners o f th e  steam ship Lou is iana , 
and ra n  th a t  steamer and o th e r steamers fo r  the  
purposes o f lines m a in ta ined  b y  th e m  between 
( in te r a lia )  N ew  Orleans and K e y  W est and 
M ia m i. T hey  were e n tit le d  to  sue on the  p o licy  
he re ina fte r m entioned.

2. B y  a p o lic y  o f insurance da ted th e  2nd 
N o v . 1926, a copy o f w h ich  was a ttached  to  
th e  s ta tem ent o f facts, and w h ich  was a d m itte d  
to  be v a lid , the  defendants, the  B r it is h  Traders 
Insurance Com pany L im ite d , insured th e  p la in 
t if fs  in  respect o f (in te r a lia ) th e  said steamer 
as the re in  m entioned. The p o lic y  was described 
as an insurance fo r  .$7905, p a r t  o f a to ta l s im ila r 
insurance o f  .«150,000 fro m  noon on th e  15th 
A ug . 1926 to  noon on the  1st J u ly  1927, “  on 
cargo (f irs t in te rest) as per fo rm  a ttached 
in c lu d in g  and sub ject to  th e  clauses and 
cond itions o f  th e  fo rm  a ttached .”  The fo rm  
a ttached  p rov ided  th a t  th e  insurance was :

On cargo o f any k ind owned by the assured, and 
on the assured’s lia b ility  to  others in  respect to 
cargo of any kind, covering same from  tim e said 
assured becomes responsible therefor, and u n til its 
responsibility ceases, wheresoever the same may 
be, including risks while on docks, in  and (or) on 
cars on docks, piers, wharves, lighters, and (or) 
craft, transfers, and all land conveyances, and also 
to  cover upon any advances made by and payment 
o f back charges made by or due from  said assured, 
and upon any charges o f said assured upon said 
cargo or any portion thereof, including risk of 
transhipment. I t  is agreed tha t the term  “  cargo ”  
as used in  th is  po licy includes goods, wares, mer
chandise . . . and where used in th is form  it
includes also a ll advances made by and payment of 
back charges made by or due from  said assured and 
(or) charges o f said assured upon said cargo or any 
portion thereof.
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I t  is agreed between the parties hereto th a t said 
steamers are to  be employed in  carrying cargo, or 
«argo and passengers, in  and on said steamers as 
aloresaid, the assured taking upon themselves as 
to  said cargo, or parts thereof, a ll the risks, perils, 
and liabilities which by law a common carrier by 
land or water assumes, and also the insurance on 
such cargo as may be carried under “  insured ”  
rates o f fre ight against perils o f the seas and fire, 
Jettisons, barratry, and a ll other acts, perils, or 
uiisfortunes th a t have or shall come to  the hurt, 

etriment, damage to  or loss o f the said cargo or 
any pa rt the reof; and the said assurers agree and 
undertake to  indem nify and hold harmless the said 
assured against hurt, detriment, damage to  or loss 
° t  such cargo from  any and a ll such risks, perils, 
acts or misfortunes, to  the extent which the assured 
i ! l:;y be held by the owners thereof under any 
la b ility  the assured shall have assumed as common 

carriers, insurers, or otherwise, and fo r any and all 
claims which said cargo may be called upon to 
contribute in general average, and (or) for salvage, 
landing, warehousing and (or) special charges, and 
to cover in  like  manner any cargo owned by the 
assured, and also a ll advances made by and pay
ment o f back charges made by or due from  said 
assured and (or) charges o f said assured upon said 
cargo or any portion thereof.

3. The fo llo w in g  facts as to  th e  p la in t if fs ’ 
course o f  business were a t a l l m a te ria l tim es w e ll 
know n to  the  defendants :

(i) Goods carried  b y  th e  p la in t if fs  were fre 
q u e n tly  ca rried  w ith  a l l charges “  co llec t,”  i.e., 
Payable b y  th e  consignees a t th e ir  u ltim a te  
destina tion . In  such cases, in  th e  event o f loss, 
n °  charges were payab le b y  th e  consignee.

( ii)  The p la in t if fs  m ig h t e ith e r c a rry  the  
goods over the  whole o f th e ir  tra n s it,  o r th e y  
m ig h t be one o f  a succession o f carrie rs, the  
u rs t o f w hom  issued a th ro u g h  b i l l  o f  la d in g  to
he consignor covering  the  whole o f the  tra n s it. 
11 uUch cases th e  fre ig h t o r o th e r charges o f 

each c a rrie r o f goods be ing carried  w ith  charges 
co llect ”  were considered as earned on the  

ate te rm in a tio n  o f such p o rtio n  o f the  whole 
ra n s it as th a t  ca rrie r m ig h t be responsible fo r, 
hd  were pa id  b y  th e  ca rrie r n e x t in  the  series, 
ho added th e m  to  his ow n charges and 

0 cpted the m  fro m  the  n e x t ca rrie r o r the  
^onsignee as th e  case m ig h t be. Such charges 
0 pa id  to  previous carriers were know n  and 
cterred to  in  th e  p o lic y  as “  back charges.”  

'e y  were a t th e  r is k  o f an y  c a rrie r w ho had 
w in  t i lem  in  so fa r as i f  th e  goods were los t 
^ h ile  in  th e  charge o f  such carrie r, he could 

o recover th e m  fro m  th e  prev ious carriers o r 
0Ih  th e  c a rrie r w ho w o u ld  have taken  on the  

sign * ^r0m  k ™  o r f rom  th e  consignor o r con-

(h i) The p la in t if f  on be ing pa id  a t an ap- 
° l lr ia tc  ra te  fre q u e n tly  to o k  upon themselves 

]• , r ®pPect  o f goods carried  b y  the m  the  fu l l  
ins 11 ̂  a com m on ca rrie r and (or) o f  an
p sVrer against d ivers m a ritim e  perils  (in te r a lia )  

r ' s o f th e  sea. Goods ca rried  on th e  te rm s 
sel&r 1 P ia iu tiffs  should thu s  take  upon them - 
b e 'eS insurance o f  the  goods were said to  

carried  under “  insured ”  rates o f fre ig h t.
r nf ‘ . th e  - I t h  O ct. 1926, th e  steamship 

"s ia n a  le f t  N ew  Orleans fo r  M ia m i and K e y

W est w ith  a general cargo. On th e  n e x t day 
she was sunk in  a co llis ion  and became a to ta l 
loss w ith  a ll he r cargo. I t  was a d m itte d  th a t  
th e  loss gave rise to  c la im  on th e  po licy , the  
question fo r  the  c o u rt be ing w h a t classes o f  loss 
were covered b y  th e  po licy .

5. The loss o f th e  said steamer and he r 
cargo produced (in te r a lia )  th e  fo llow ing  
classes o f loss to  th e  p la in t if fs  :

( i)  T hey  became liab le  to  pa y  to  the  owners 
o f  goods accepted a t “  insured ”  rates o f fre ig h t 
on board  th e  steamer d ivers sums.

( ii)  T hey  lo s t th e ir  r ig h t  to  recover fro m  the 
consignees o f  ce rta in  o f the  goods ce rta in  “  back 
charges ”  pa id  b y  them  am oun ting  to  $2974.22.

( i i i)  T hey  also lo s t th e ir  r ig h t  to  recover 
fro m  the  d iffe re n t consignees the  fre ig h t w h ich  
was in  process o f  be ing earned b y  th e m  a t th e  
tim e  o f th e  p a rtic u la r casualty , and w h ich  o n ly  
became payable, toge the r w ith  th e  said back 
charges, on r ig h t  and tru e  d e live ry  b y  the  
p la in tiffs  o f  the  goods in  question a t th e ir  
destina tion . The fre ig h t so lo s t am ounted to  
$7366.33.

6 . N o  question arose in  respect o f th e  classes
(i) and ( ii)  m entioned in  th e  preceding pa ra 
graph , th e  defendants ha v in g  a d m itte d  lia b i l i t y  
in  respect thereof.

The question fo r  th e  op in ion  o f  the  c o u rt w as 
w he the r th e  loss m en tioned under ( ii i)  o f  the  
said pa rag raph was covered b y  th e  p o lic y  o r 
no t.  ̂ I f  th e  c o u rt should be o f op in ion  th a t  
th e y 'w e re  so covered, th e  defendants’ p ro p o r
t io n  am ounted to  113k 4s. 7d.

J .  D ick inson  fo r  th e  p la in tiffs .

D a v id  Davies fo r  th e  defendants.

Roche, J.— T h is  case raises a short, neat, 
and in te res tin g  p o in t on th e  cons truc tion  o f a 
p o lic y  o f m arine  insurance.

The parties have v e ry  w ise ly  agreed to  t r y  
i t  upon an agreed sta tem ent o f facts, w h ich  is 
clear and to  the  p o in t, and leaves th e  m a tte r, 
ha v in g  exp la ined th e  te rm s w h ich  are used in  
the  insurance docum ents, as one o f construction , 
b u t th e  exp lanations contained in  the  sta tem ent 
o f facts were necessary hav ing  regard to  the  
na tu re  o f th e  trade  in  w h ich  the  assured were 
engaged.

The m a tte r m ay be sum m arised in  the  fo l
low ing  w ay. The p la in t if fs  were shipowners 
engaged in  one p a r t o f  a ven tu re  w h ich  is o ften  
conducted b y  th ro u g h  b ills  o f lad ing , and th e  
p o lic y  w h ich  was effected m ay  be s ta ted to  be 
one w h ich  was in tended to  cover th e  goods w h ich  
th e y  were ca rry in g  in  th e  p a r t  o f th e  tra n s it 
w ith  w h ich  th e y  were concerned, 'l'hev  m ig h t 
be concerned in  th e  whole o f the  tra n s it,  o r 
o n ly  w ith  p a r t  o f a la rge r tra n s it.  The p o licy  
is described as an insurance fo r  “  7965 do lla rs 
p a r t  o f 150,000 do lla rs ”  on “  cargo ( f irs t 
in te res t) as per fo rm  a ttached in c lu d in g  and 
sub ject to  the  clauses and cond itions o f the  
fo rm  a ttached .”  There fore one is re ferred to  
th e  a ttached  fo rm  to  see w h a t i t  was th a t  was 
covered.
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The rea l question in  th is  case is w hethe r, 
when one has read th a t  fo rm , th e  c o u rt is 
satisfied th a t  th e  assured’s fre ig h t, w h ich  was 
o r m ig h t he a t r is k , was covered. The m ost 
m a te ria l words in  th e  fo rm  are as fo llow s : “  On 
cargo o f an y  k in d  owned b y  th e  assured ”  
th a t  is  th e  f irs t  p o in t ; and i t  is to  he no ticed  
th a t  p r im a r ily  th e  assured are n o t cargo owners, 
b u t  i f  th e y  do ow n cargo on hoard  th e  ship 
the n  th a t  is covered. B u t  the re  are o th e r 
classes w h ich  are covered, and  no one o f those 
classes consists o f th e  ac tu a l ow nership o f 
cargo. In  respect o f th e  o th e r m a tte rs  m en
tion ed  in  the  o th e r p a rts  o f th is  clause the  
assured are n o t cargo owners. T he  n e x t th in g  is : 
“  On th e  assured’s l ia b i l i t y  to  others in  respect 
to  cargo o f an y  k in d , covering same fro m  tim e  
said assured becomes responsible the re fo r, and 
u n t i l  its  resp o n s ib ility  ceases, wheresoever the  
same m ay  be, in c lu d in g  th e  risks w h ile  on docks, 
in  and (or) on cars on docks, piers, wharves, 
lig h te rs  and (or) c ra ft, transfe rs , and a ll land  
conveyances.”  The n e x t th in g , the re fore, is 
l ia b i l i t y .  Then th e  th ir d  th in g  is : “  also to  
cover upon any advances made and paym en t 
o f  back charges, made b y  o r due fro m  th e  said 
assured.”  W h a t th a t  means is exp la ined in  
th e  s ta tem ent o f facts ; i t  is to  cover a n y th in g  
w h ich  the  assured m ay have p a id  o th e r parties 
concerned in  th is  t ra n s it  w hen th e y  to o k  over 
th e  goods, b u t  w h ich  th e y  cou ld o n ly  recover 
upon com p le tion  o f th e  voyage b y  d e live ry  o f 
th e  goods. T h a t is th e  th ir d  th in g , w h a t th e y  
have pa id  o th e r people, b u t  w h ich  th e y  have 
p a id  a t th e ir  own r is k  because i t  cou ld  o n ly  be 
earned b y  the m  on com p le tion  o f th e  voyage. 
The clause w h ich  gives rise to  th e  con troversy 
in  th is  case is : “  A n d  upon an y  charges o f said 
assured upon said cargo o r any p o r tio n  th e re o f 
in c lu d in g  r is k  o f  tra n sh ip m e n t.”  N ow  the  
n e x t paragraph contains v e ry  m uch  the  
same provis ions as to  ce rta in  m a tte rs  w h ich  
I  have a lready dea lt w ith .  Then the re  is a 
fu r th e r  clause to  the  effect th a t  th e  te rm  
“  cargo ”  in  th is  fo rm  includes a ll advances 
made b y  and paym en t o f back charges made 
b y  o r due fro m  th e  assured and (or) charges 
o f said assured upon said cargo o r an y  p o rtio n  
the reo f.

I  read th a t  s tip u la tio n  as m eaning th is , 
whereas th e  p o lic y  is described as one on 
cargo, y e t i t  is agreed th a t  i t  is som eth ing m uch 
m ore. The question is : Does th a t  som eth ing 
m ore inc lude  fre ig h t ? In  m y  op in ion  i t  does. 
I t  is true  th a t  A rn o u ld  on M arine Insurance 
says a t pa r. 233 o f th e  11 th  e d it, th a t  fre ig h t 
m ust be insured eo nomine  in  th e  p o licy . 
M r. D a v id  Davies q u ite  w ise ly  has n o t con
tended th a t  th a t  means th a t  you  can never 
insure fre ig h t unless you  use the w o rd  “  f re ig h t.”  
A n y  a p t w o rd in g  in d ica tin g  th a t  fre ig h t is the  
th in g  covered o r one o f th e  th in gs  covered is 
su ffic ien t to  g ive  th e  p ro te c tio n  o f th e  p o lic y  
to  fre ig h t.

Therefore, th e  question is, is th e  te rm  
“  charges ”  o r an y  “  charges ”  used in  th is  
docum ent su ffic ien t to  cover and inc lude  
fre ig h t ? In  m y  op in ion  i t  is. L o rd  Esher,

M .R ., in  th e  course o f h is ju d g m e n t in  The  
Bedouin  (7 Asp. M ar. L a w  Cas. 391, a t 
p . 3 9 4 ; 69 L .  T . R ep. 282, a t p. 785 ; (1894)
P . 1, a t p . 12), says th is  : “  F re ig h t is th e  
charge made b y  th e  shipowner fo r  th e  carriage 
o f goods on board  his sh ip .”  The pa rties  in  
these proceedings have in  s ta tin g  th e  facts used 
words— tho ugh  th e y  do n o t a p p ly  to  fre ig h t 
its e lf— in  m uch th e  same sense as th e y  were used 
b y  L o rd  Esher. T hey  say t h is : “  Goods 
ca rried  b y  th e  p la in tiffs  are fre q u e n tly  ca rried  
w ith  a l l charges ‘ co llec t,’ i.e ., payab le b y  the  
consignee a t th e ir  u ltim a te  de s tina tion .”  I  
take  th a t  to  mean th a t  th e  w o rd  “  co llec t ”  is 
used as m eaning collectab le  o r th a t  a l l charges 
are to  be collected and payab le a t th e ir  u ltim a te  
destina tion . There can be no d o ub t, I  th in k ,  
th a t  in  th a t  connection and association the  
w o rd  “  charges ”  m ust be in tended to  inc lude 
fre ig h t. I t  is said th a t  to  m ake th is  p la in , so 
as to  sup po rt th e  p la in t if fs ’ con ten tion  the  words 
should have been “  fre ig h t o r o th e r charges,”  
phraseology w h ich , no doub t, is o ften  em ployed 
in  docum ents re la tin g  to  ships, b u t  th e  v e ry  
w o rd in g  o f th a t  phrase, “  fre ig h t o r o ther 
charges,”  means and im p o rts  th a t  fre ig h t is a 
charge. I t  is a charge, and, in  m y  ju dg m en t, i t  
fa lls  w ith in  th e  sweeping and comprehensive 
phraseology o f “  an y  charges ”  em ployed in  th is  
fo rm  w h ic h  I  am  considering.

I t  is n o t a m a tte r w h ich  adm its  o f  an y  de ta iled  
a rgum en t o r a n y  v e ry  extensive ju dg m en t, 
b u t  I  m ay, perhaps, use fu lly  re fe r to  th e  n e x t 
pa rag raph in  th e  fo rm  w h ich  m entions a num ber 
o f th in gs  w h ich  are covered b y  th e  po licy . 
One o f th e m  is : “  also th e  insurance on such 
cargo as m ay be carried  under ‘ insured ’ rates 
o f fre ig h t.”  W h a t “  insured rates o f fre ig h t ”  
are is also exp la ined b y  th e  s ta tem ent o f  facts ; 
th e y  are rates o f fre ig h t w h ich  inc lude  b o th  
insurance and carriage. I  do n o t ga ther, and 
i t  is n o t s ta ted, th a t  the re  is an y  ap po rtionm e n t 
between w h a t is charged fo r  insurance and w h a t 
is charged fo r  carriage, and I  read th a t  s tip u la 
t io n  to  mean th a t  insured rates o f fre ig h t are 
covered n o tw ith s ta n d in g  th a t  p a r t  o f  th e  rates 
o f fre ig h t is re a lly  charged fo r  as a p re m ium  o f 
insurance. I  th in k  th e  o n ly  reason w h y  the  
fre ig h t is specifica lly  p ro v id ed  fo r  is because 
th a t  is the  f irs t  and m ost n a tu ra l th in g  w h ich  
th e  pa rties  w o u ld  th in k  o f as be ing a charge 
upon o r in  respect o f th e  cargo.

M r. D a v id  Davies makes th e  p o in t th a t  the  
phrase is n o t “  charges in  respect o f th e  cargo.”  
b u t  “  charges upon th e  cargo.”  I  th in k  m y 
se lf th a t  d is tin c tio n  is too  fine and is an unrea l 
one in  a consideration o f  th is  docum ent, b u t 
even i f  th e  w o rd  “  upon ”  is to  be pressed I  
th in k  i t  w o u ld  n o t be correct to  say th a t  fre ig h t 
is n o t a charge upon th e  cargo because th e  fre ig h t 
its e lf  is n o t earned a t th e  t im e  o f th e  loss. 
The t r u th  is th a t  the  back charges also are on ly  
earned o r recoverable w hen th e  voyage is 
accom plished, b u t  th e  insurance is one d irected 
to  re im burse th e  assured against th e  con
ting en cy  o f th e  voyage n o t be ing accom plished. 
I  th in k  in  using th e  words “  charges upon the 
cargo ”  th e  pa rties  have, fo r  th e  reasons I  have
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a lready assigned, made i t  s u ffic ie n tly  p la in  th a t  
th e y  in te n d e d  to  cover th a t  w h ich  is the  
P rinc ipa l charge upon o r in  respect o f the  
cargo, nam ely, th e  fre ig h t th a t  is in  process o f 
being earned b y  th e  ship.

F ° r  these reasons I  g ive  ju d g m e n t fo r 
che p la in t if fs  fo r  th e  sum  cla im ed, nam ely , 
1137. 4s. 7d., w ith  th e  costs o f  th e  action .

Solicitors for the plaintiffs, Thomas Cooper 
and Co.

Solicitors for the defendant, P arker, Garrett 
and Co.

F r id a y , Feb. 7. 1930.

(Before Scrutton and Slesser, L .J J .,  s it t in g  
as A d d it io n a l Judges o f th e  K in g ’s Bench 

D iv is io n ).
Sturley and others v . Powell, (a)

Fisherm an  —  Agreement fo r  share o f p ro fits  
o f voyage —  E x tra  payments by owners —  
Rages or money lent— D ispute between owners 
and fisherm an— Jurisd ic tio n  o f County Court 
to try  action— M erchant S h ipp ing  A c t  1894 
(57 58 Vie t. c. 60), s. 387.

the M erchant S h ip p in g  A c t  1894, s. 387 : 
"  A  superintendent sha ll in qu ire  in to , hear, 
and determine any dispute, either between the 
owner o f a fish in g  boat and the skipper or a 
seaman o f the boat, or between the sk ipper o f 
a fish in g  boat and any seamen o f the boat 
concerning (1 ) the skipper's  or seaman's 
Wages or h is share in  the p ro fits  o f the voyage 
or t r ip  or a fish ing  catch, or any deduction 
therefrom . . .  I f  any p a rty  to the dispute  
calls on h im  to decide it ,  and his decision 
thereon sha ll be f in a l and b ind ing  on a ll 
Persons. . . .”

Fhe p la in t if fs , who were the owners o f a fish ing  
’vessel, claimed  1007. fro m  the defendant, who 
had been a member o f the crew and chief 
engineer. H a lf-yea rly  ru n n in g  agreements 
pro v id ing  fo r  the d is tribu tion  o f the net p ro fits  
o f the sale o f the fis h  caught on each voyage 
Were signed by the sk ipper and each member o f 
the crew. A  practice had, however, arisen by 
which, in  cases when voyages resulted in  a 
loss or on ly  in  a very sm all p ro fit, the owners 
P aid  each member o f the chew a sum sufficient 
to bring his share o f the rem uneration up to 
' ' l -  Per week. The defendant had du rin g  h is  
Period o f employment drawn certain sums 
fro m  the p la in t if fs ' agents, and the p la in t if fs  
contended (and the County Court judge fo u n d ) 
that the excess o f those amounts over the amount 
aue to the defendant as h is share o f p ro fits  
had been advanced by way o f loans. The 
defendant contended that there had been an  
agreement that he should be p a id  a m in im u m  
Wage o f  37. pe r week, but the County Court 

....■ladge r ejected th is contention. He fu rth e r

!a> Reported by T. R. I'. B u t le r , Esq., Barrister-at-Law.
Vol. XVIII., N. S.

[K .B .  D iv .

contended that the County Court judge had no 
ju r is d ic tio n  to hear the dispute, by reason o f 
the provis ions o f the above section.

Held, the action being in  rea lity  one fo r  money 
lent, which the County Court had always had 
ju r is d ic tio n  to try , very clear words o f ex
clusion would be required to deprive the County 
court judge o f ju r is d ic tio n , and these were not 
to be fo u n d  in  the above section. The judge  
had, therefore, ju r is d ic tio n  to hear and deter
m ine the action.

Appeal fro m  H ave rfo rd w es t C oun ty  C ourt.
The p la in t if fs , S tu rle y  and others, were the  

owners o f a steam  fish ing  bo a t constructed as 
a d r i f te r  and used fo r  th e  purpose o f fish ing  by  
lin e . The defendant, P ow ell, was a m em ber 
o f  th e  crew  and c h ie f engineer o f th e  vessel 
fro m  M ay 1924 to  N o v . 1927. H a lf-y e a rly  
ru n n in g  agreements were signed b y  th e  sk ippe r 
and each m em ber o f  th e  crew. These p ro 
v ided , in te r a lia , th a t  th e  ne t p ro fits  o f th e  sale 
o f  th e  fish  caugh t on each voyage should be 
d iv id e d , a fte r  deduction  o f  expenses, in to  
tw e lve  and a h a lf  shares. F iv e  o f  these shares 
were to  be th e  owners’ , and seven and a h a lf  the  
crew ’s ; th e  crew ’s shares were to  be d iv id e d  in  
ce rta in  p ropo rtions , th e  defendant’s p ro p o rtio n  
o f th e  whole be ing one-and-one-eighth shares. 
A  p rac tice  had arisen in  cases, where voyages 
resu lted  in  a loss o r o n ly  in  a ve ry  sm a ll p ro fit, 
b y  w h ic h  th e  owners p a id  each m em ber o f th e  
crew a sum  su ffic ien t to  b r in g  h is  share o f the  
rem u ne ra tion  up to  37. per week. The de
fendan t contended, on th is  p o in t, th a t  the  
agreem ent was th a t  he should have 37. per 
week as a m in im u m  wage, p lus a share o f the  
p ro fits , i f  these were s u ffic ie n tly  large. The 
p la in t if fs , on th e  o th e r hand, contended— and 
th e  judge  accepted th e ir  co n te n tio n  a t th e  
t r ia l— th a t  th e  agreem ent was th a t  th e  de
fen dan t’s wages were to  be h is  share o f  th e  
p ro fits  o n ly , b u t th a t  in  an unsuccessful t r ip  
th e y  w o u ld  he lp  h im  b y  pa y in g  h im  37. per 
week, on th e  understand ing th a t  th a t  sum, 
in  so fa r  as i t  exceeded th e  de fendan t’s share o f 
p ro fits , was to  be m ere ly  a loan, to  be repa id  
to  th e  p la in t if fs  o u t o f  th e  p ro fits  o f  a successful 
t r ip .

In  Feb. 1929 th e  p la in t if fs  b ro u g h t th is  
a c tio n  against th e  defendant a lleg ing  th a t  th e  
defendant d u rin g  h is  pe riod  o f  em p loym ent 
had fro m  t im e  to  t im e  d raw n  ce rta in  sums 
fro m  th e  p la in t if fs  th ro u g h  th e ir  agents on 
account o f  h is  share o f th e  ne t p ro fits  o f  sale 
o f th e  catches o f fish, w h ic h  sums on a se ttle 
m en t o f accounts between th e  pa rties  exceeded 
b y  1067. 10s. 4d. th e  am oun t to  w h ic h  th e  
defendant was e n tit le d  in  respect o f  th a t  
share. T h e y  c la im ed  fro m  th e  defendant 1007. 
p a r t  o f  th a t  sum , th e  excess o f  w h ich  th e y  
abandoned. The defendant in  h is  defence said 
th a t  he was n o t indeb ted  to  th e  p la in t if fs  in  
th e  sum  c la im ed o r a t a l l ; th a t  th e  agreement 
between th e  pa rties  was th a t  a t th e  end o f 
each voyage th e  accounts in  respect o f  i t  
should be se ttled  ; th a t  th e y  had been se ttled

O
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acco rd ing ly , and th a t  a l l m oneys due to  th e  
defendant, and no m ore, had been p a id  to  h im  
b y  th e  p la in t if fs  in  com ple te discharge and 
sa tis fac tion  o f h is  share o f p ro fits  o r wages fo r  
each voyage ; and th a t  b y  v ir tu e  o f th e  
M erchan t S h ipp ing  A c t  1894, s. 387, th e  co u rt 
had no ju r is d ic tio n  to  hear th e  d ispute .

The p la in t if fs  gave evidence a t th e  t r ia l  in  
suppo rt o f th e ir  con tentions to  the  effect th a t  
th e  sums advanced in  so fa r  as th e y  ex
ceeded th e  defendant’s share o f p ro fits  were 
m ere ly  loans, and th e  C oun ty  C ourt judge 
accepted th is  evidence. There rem ained fo r 
h im  to  consider th e  question o f h is ju r is d ic tio n  
under sect. 387 o f th e  M erchan t S h ipp ing  
A c t  1894. H e  he ld  th a t  the re  was here no 
d ispu te  w ith in  th e  p rov is ions o f th e  section fo r  a 
superin tenden t to  enqu ire  in to  ; th a t  no p a r ty  
to  an y  such d ispu te  had  ca lled upon  th e  
superin tenden t to  decide i t  ; th a t  th e  ju r is d ic 
t io n  o f th e  superin tenden t was n o t exclusive 
o f  th a t  o f th e  C oun ty  C ourt, and th a t  the re fo re  
th e  C oun ty  C ourt had ju r is d ic t io n  to  hear and 
de te rm ine  th e  ac tio n . H e gave ju d g m e n t fo r  
th e  p la in t if fs  fo r  1001. The defendant appealed 
on th e  g round th a t  th e  C oun ty  C ourt judge 
was w rong in  ho ld in g  th a t  he had ju r is d ic tio n  
to  t r y  th e  ac tio n .

JE. A . D igby, K .C . and T . Jenk in  Jones fo r  
th e  appe llan t.

T . J . O 'Connor, K .C . and G. W . W illia m s  fo r  
th e  respondents.

Scrutton, L .J .— T h is  case raises a question  
o f some im portance  to  fisherm en w ho are 
rem unerated b y  a share in  th e  ca tch  o f fish. 
The agreem ent between th e  parties p rov ided  
th a t  th e  defendant was to  have one-and-one- 
e ig h th  share o f th e  ne t p ro fits  o f each catch . 
N o w  i t  is obvious th a t  fisherm en cannot re ly  
on th e  am oun t o f th e  ca tch  as be ing in  any 
degree constant, as th e y  m ay re tu rn  fro m  a 
t r ip  w ith  a ve ry  poor catch , and, acco rd ing ly , 
a prac tice  seems to  have arisen b y  w h ic h  th e  
catches were averaged b y  th e  fisherm an 
rece iv ing  SI. a week. On th is  p o in t the re  was a 
sub s tan tia l d ispu te  between th e  pa rties. The 
defendant said th a t  th e  agreem ent was th a t  th e  
fisherm an was to  have 31. a week as a m in im u m  
wage, p lus a share o f th e  catch , i f  th e  p ro fits  were 
s u ffic ie n tly  great. T he  p la in t if fs  said th a t  the  
agreem ent was th a t  th e  fisherm an’s wages 
shou ld  be h is  share o f th e  catch o n ly , b u t  th a t  
th e y  prom ised to  he lp  h im  in  a poor t r ip  b y  
p a y in g  h im  31. a week, b u t p a r t  o f th a t  31. was 
to  be m ere ly  a loan to  be repa id  o u t o f  th e  
p ro fits  o f a successful t r ip .  The  defendant 
was in  a d if f ic u lty  in  regard to  h is  con ten tion  
th a t  31. a week was to  be a m in im u m  wage, 
because he was t r y in g  to  set up  a c la im  to  
wages th a t  is n o t to  be found  in  th e  a rtic les  o f 
agreem ent. T he  C oun ty  C ourt judge found  
th a t  th e  arrangem ent was as th e  p la in t if fs  stated 
i t  to  be.

Before he entered on a discussion o f th e  facts 
to  enable h im  to  a rr iv e  a t th a t  find ing , a p o in t

in  regard to  h is ju r is d ic t io n  was take n . I t  was 
said on be ha lf o f  th e  defendant th a t  sect. 387 
o f th e  M erchan t S h ipp ing  A c t 1894, w h ich  
provides th a t  a superin tenden t sh a ll in q u ire  
in to  an y  d ispu te  between th e  owner o f  a fish ing  
bo a t and a seaman concern ing th e  seaman’s 
wages o r share o f  p ro fits  o f a t r ip  o r catch, 
excluded th e  ju r is d ic tio n  o f th e  C oun ty  C ourt. 
As is said in  M axw e ll on th e  In te rp re ta t io n  o f 
S tatutes, 7 th  e d it., c. 5, w h ic h  was re ferred to  
b y  Slesser, L .J .  d u rin g  th e  argum ent, the re  is a 
p resum p tion  th a t  th e  ju r is d ic tio n  o f th e  cou rt 
is n o t excluded b y  a s ta tu te , i f  th e  co u rt had 
ju r is d ic tio n  before th e  sta tue  w h ic h  contains 
th e  p ro v is io n  re lie d  upon  as exc lud ing  ju r is 
d ic tio n , unless the re  are c lear w ords o f exclusion 
in  th e  s ta tu te .

T he  C oun ty  C ourt judge  has ta k e n  th e  v ie w  
th a t  th is  is re a lly  a c la im  fo r  m oney le n t on 
tr ip s  where the re  was a poor catch , and th a t  
th e  p la in t if fs  le n t th e  defendant m oney on the  
te rm s th a t  i t  should be rep a id  o u t o f the  
catches o f p ro fita b le  t r ip s , when th e  de fendant’s 
share o f p ro fits  am ounted to  m ore th a n  31. per 
week. The C oun ty  C ourt has a lw ays had 
ju r is d ic tio n  to  deal w i th  actions fo r  m oney 
le n t. T o  exclude its  ju r is d ic tio n , where m oney 
was le n t in  connection w ith  a fish ing  t r ip ,  p la in  
words o f exclusion w o u ld  be needed, and  no 
such words are to  be found  in  sect. 387 o f  th e  
M erchan t S h ipp ing  A c t, tho ugh  p la in  words o f 
exclusion do occur in  ce rta in  o th e r A c ts , as, 
fo r  exam ple, th e  F r ie n d ly  Societies A c ts . The 
C oun ty  C ourt judge to o k  th e  v ie w  th a t  the re  
are no words in  sect. 387 exc lud ing  th e  ju r is 
d ic t io n  o f th e  C oun ty  C ourt and I  am  o f o p in ion  
th a t  he was r ig h t  in  th a t  v ie w  and th a t,  the re 
fore, th e  C oun ty  C ourt had ju r is d ic tio n . I t  is 
n o t fo r  us to  decide w he the r he was r ig h t  or 
w rong  in  th e  conclusion o f fa c t to  w h ic h  he 
came, though , as I  have po in te d  ou t, th e  fisher
m an was in  a d if f ic u lty  in  regard to  estab lish
in g  h is  v ie w  o f th e  facts, because he was asking 
fo r  wages n o t p ro v id ed  fo r  in  th e  a rtic les  o f 
agreem ent.

I  do n o t decide, and do n o t in te n d  to  decide, 
w h a t m ay  happen in  a case where a superin
ten den t does in q u ire  in to  a d ispu te  and a t the  
same t im e  the re  is an  ac tio n  proceeding in  
th e  C oun ty  C ourt. V e ry  possib ly, th e  reasons 
w h ic h  induce th e  H ig h  C ourt to  re s tra in  o r no t 
to  res tra in  a rb itra t io n  proceedings, o r to  res tra in  
o r n o t to  re s tra in  H ig h  C ourt proceedings when 
the re  is an a rb itra t io n , m ig h t be app licab le  to  
such a case. T h a t question  does n o t arise here, 
as the re  has been no c a ll on  th e  superin tendent 
to  in q u ire  in to  th e  d ispu te . I  decide th is  case 
on th e  ground th a t  the re  are no words in  
sect. 387 o f th e  M erchan t S h ipp ing  A c t  1894, 
exc lud ing  th e  ju r is d ic t io n  o f th e  C ounty 
C ourt in  m atte rs  in  w h ic h  i t  p re v io us ly  had 
ju r is d ic tio n .

Slesser, L .J .— I  agree. T he  sole question 
argued before us has been w h e the r th e  C ounty 
C ourt had o r had n o t ju r is d ic t io n  to  e n te rta in  
th is  c la im  b y  reason o f sect. 387 o f th e  M erchan t
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S h ipp ing  A c t  1894. The C oun ty  C ourt judge 
has fou nd  th a t  th e  m oney sued fo r  was a loan. 
He said : “  T he  said advances were loans,”  
and, in  m y  ju d g m e n t, on th a t  v ie w  o f  th e  case, 
the  m a tte r does n o t in  an y  event fa l l  w i th in  th e  
anguage o f  th e  section, w h ic h  does n o t a p p ly  

to  an a c tio n  fo r  m oney le n t. T h a t is th e  f irs t 
ground on w h ic h  I  t h in k  th e  o b je c tio n  in  regard 
to  ju r is d ic t io n  ill-foun de d .

Secondly, the superintendent is required to 
hear and determine a dispute only when a party 
.0 the dispute calls upon him to decide it, and 
!t is not suggested here that either party has 
so called upon him . I f  he had proceeded to 
hear and determine th is case, he would have 
j one so w ithout authority under the statute, 
because his authority arises only when a party 
to a dispute calls upon him.

T h ird ly , even had  he been ca lled  upon  to  
decide th e  d ispu te  and had th e  sub je c t-m a tte r 
o t i t  been one w h ic h  fe ll w ith in  th e  section, I  can 
nnd n o th in g  in  th e  section to  p re ven t a proceed- 

s ta rted  in  th e  C oun ty  C ourt in  respect o f 
the  d ispu te  be ing a v a lid  proceeding, and th e  
Judgm ent g iven  as a re su lt o f  th a t  proceeding 
being a v a lid  ju d g m e n t. T he  ju r is d ic t io n  o f  th e  
y o u n ty  C ourt to  hear and de te rm ine  a d ispu te  
>n an a c tio n  fo r  m oney le n t does n o t arise o u t 

.th e  M erchan t S h ipp ing  A c t,  and there fore  
i t  is n o t necessary to  have recourse to  sect. 387 
to  g ive  th e  C oun ty  C ourt ju r is d ic tio n .

JVe have, there fore , a case where the re  is 
o rd in a ry  ju r is d ic t io n  in  th e  c o u rt a ltoge ther 
aP art fro m  sect. 387, and where the re  are no 
words in  th e  section w h ic h  preclude th e  C oun ty  
C ourt fro m  exercis ing th e  ju r is d ic t io n  o f  w h ich  
t  was otherw ise possessed. F o r th e  reasons 

W hich m y  L o rd  has sta ted, and on th e  princ ip les  
a*u dow n in  M a x w e ll’s In te rp re ta t io n  o f 
ta tu tes , I  am  o f o p in io n  th a t  in  th is  case there  

s no reason to  suppose th a t  th e  Leg is la tu re  
■trended th e  C oun ty  C ourt judge ’s ju r is d ic t io n  
o be excluded. T he  ob je c tion  to  ju r is d ic t io n  

erefore fa ils  and th e  appeal m us t be d is
missed.

A pp ea l dismissed.

Solicitors for the appellant, Berrym ans, 
§ents for J . E van Rowlands, Swansea.

C !° licitors f ° r  H ie respondents, Peacock and 
oadard, agents fo r  Eaton, Evans, and W illia m s , 

M ilfo rd  H aven .

«Sttjjtme Court uf guMcature.
C O U R T  O F  A P P E A L .

Dec. 3, 4, 1929, and J a n . 27, 1930.

(Before Scrutton, Lawrence and Greer, 
L .J J . ,  assisted b y  N a u tic a l Assessors.)

The Otranto, (a)

ON APPEAL FROM THE ADMIRALTY DIVISION.

C ollis ion— Vessels on crossing courses— F a ilu re  
o f “  give way  ”  ship to take action —  
A ction  taken by the “  stand on ”  ship—  
Starboard ing w ithou t tak ing  o ff way— N e g li
gence— Regulations fo r  Preventing Collis ions  
at Sea, A rts . 18, 21 (note).

The appellant's steamship O. sighted the re
spondents' steamship K .  M . at a distance o f 
about seven m iles on her p o rt bow. The O. 
accordingly kept her course and speed u n t il 
about three m inutes before the collis ion, when, 
the K .  M . having taken no action to avoid her, 
the master o f the O. determined that the K .  M . 
could not avoid the O. by her own action alone, 
and he accordingly starboarded, and then 
hard-a-starboarded, and sounded two short 
blasts. The K .  M . was then seen to be po rting , 
and the O. thereupon went f u l l  speed astern 
on both engines. About a moment later the 
vessels came in to  collis ion.

H i l l ,  J .  fo u n d  both vessels to blame, hold ing that, 
although the O. was not wrong in  tak ing  
action to avoid the co llis ion  at the time when 
she d id , she ought then to have taken o ff her way  
and not starboarded.

H e ld  (Scrutton, L .J .  dissenting upon the ground  
that the O. was to blame fo r  not keeping her 
course), that the O. ought not to be held to blame 
fo r  fa i l in g  to take o ff her way. The relevant 
authorities establish no general ru le  that a 
vessel in  tak ing action ju s tifie d  by the note to 
art. 21 must f irs t  take o ff her way. The  O. 
was therefore bound to take such action as in  
the circumstances m ight appear best calculated 
to avoid the co llis ion, and the master o f the
O. was not negligent in  tak ing  the action  
which he took, notw ithstanding that i f  the O. 
had taken o ff her way the co llis ion  m ight in  
the circumstances have been avoided.

Appeal fro m  ju d g m e n t o f  H i l l ,  J . in  a damage 
ac tion .

The p la in tiffs , owners o f th e  Japanese 
steam ship K ita n o  M a ru  c la im ed damages fro m  
th e  defendants, owners o f th e  steam ship Otranto 
in  respect o f a co llis ion  between th e  K ita n o  
M a ru  and th e  Otranto w h ich  to o k  place a t 
abou t 8.48 p .m ., s h o rtly  a fte r  sunset, on the  
11 th  A ug . 1928, in  th e  N o r th  Sea, some m iles 
fro m  th e  m o u th  o f  th e  R iv e r H u m b e r. The 
w eathe r a t th e  t im e  was fine and clear. The 
K ita n o  M a ru ,  a vessel o f  7952 tons gross,
(a) Reported by Geottrey Hutchinson, Esq., Barrister- 

at-Law.
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474 ft. long, was in  th e  course o f a voyage fro m  
M idd lesbrough to  A n tw e rp  w ith  abou t 2000 
tons o f cargo. The Otranto, a vessel o f 20,032 
tons gross, 12,021 tons net, 658 ft. in  leng th , 
was on a voyage fro m  Im m in g h a m  to  Copen
hagen and o th e r n o rth e rn  cap ita ls  w ith  a large 
num ber o f  passengers.

The facts as found  b y  H i l l ,  J . were th a t  
the  Otranto  was tra v e llin g  a t abou t 16 kno ts  
and saw abou t seven m iles d is ta n t th e  K ita n o  
M a ru  on a bearing  w h ich  was accu ra te ly  
taken  b y  th e  office r on w a tch  ; th a t  th e  bearing  
con tinued  th e  same fo r  ab ou t ten  m inu tes  ; 
and th a t  th e  officer the n  sent a message to  the  
m aster w ho came on th e  b ridge, and to o k  
charge fro m  th e  second officer. E ig h t  m inutes 
before th e  co llis ion  th e  K ita n o  M a ru  was 
judged  to  be 2 o r  21 m iles aw ay, and  abou t 
31 po in ts  on th e  p o r t  bow . The bearing  con
t in u e d  a lm ost th e  same, v a ry in g  o n ly  b y  one 
degree. Three o r fo u r m inu tes before the  
co llis ion , w hen th e  distance, as th e  m aster 
judged, was a q u a rte r to  h a lf  a m ile , and was 
judged  b y  th e  second officer to  be h a rd ly  
th ree -quarte rs  o f a m ile , th e  K ita n o  M a ru  had 
n o t a lte red  her course o r her speed o r g iven 
an y  signal. . The m aster o f th e  Otranto  the re fo re  
recognised th a t  th e  p o s itio n  was v e ry  dangerous, 
and he decided to  take  ac tion , and a p p ro x 
im a te ly  abou t th ree  m inu tes  before th e  co l
lis io n  he gave an order, “  s ta rboa rd ,”  and 
im m e d ia te ly  “  ha rd -a -s ta rboa rd .”  T h a t order 
was ca rried  ou t, and he gave tw o  s h o rt blasts. 
H e  b ro u g h t th e  K ita n o  M a ru  a l i t t le  on th e .p o rt 
bow  and th e n  th e  K ita n o  M a ru  began to  tu rn  
to  s ta rboard , and gave a sh o rt b las t. Im 
m ed ia te ly  upon  th a t  he gave an o rder ha rd- 
a -p o rt, b u t before i t  cou ld be ca rried  o u t he 
counterm anded i t ,  and repeated “  hard-a - 
s ta rbo a rd ,”  and fo llow ed th a t  b y  fu l l  astern 
on b o th  engines abou t a m in u te  before the  
co llis ion . The learned judge  re jec ted  the  
evidence fro m  th e  K ita n o  M a ru ,  and accepted 
th e  evidence fro m  th e  Otranto.

U p on  these facts H i l l ,  J . fou nd  b o th  vessels 
eq u a lly  to  b lam e, h o ld ing  th a t  th e  Otranto, 
a lth ou gh  n o t w ro ng  in  ta k in g  ac tio n  to  avo id  
th e  K ita n o  M a ru  when she d id , ough t to  have 
fo llow ed w h a t th e  learned judge  described as 
the  “  golden ru le  ”  in  such circum stances, 
nam ely , to  ta ke  o ff w ay , and  n o t to  take  
s ta rboa rd  he lm  ac tion .

The owners o f  th e  Otranto  appealed.
The R egu la tions fo r  P reve n tin g  Collis ions 

a t Sea 1910, so fa r  as m a te ria l, are as fo llo w s :
“  A r t .  18 : W here tw o  steam vessels are 

crossing so as to  in v o lv e  r is k  o f co llis ion , th e  
vessel w h ich  has th e  o th e r on her ow n s ta r
board side sha ll keep o u t o f th e  w a y  o f  th e  
o ther.

“  A r t .  21 : W here b y  an y  o f these rules 
one o f  tw o  vessels is to  keep o u t o f th e  w ay, 
th é  o th e r sha ll keep her course and speed.

“  Note.— W hen in  consequence o f th ic k  
w eathe r o r o th e r causes, such vessel finds 
herse lf so close th a t  co llis ion  canno t be avoided

b y  th e  ac tio n  o f  th e  g iv in g  w a y  vessel alone, 
she sha ll also ta ke  such ac tio n  as sha ll best 
a id  to  a v e rt co llis ion  (see a rts . 27, 29).”

A . T . M il le r ,  K .C . and Dum as  fo r  the  
appe llants.

D un lop , K .C . and H a yw ard  fo r th e  re 
spondents.

T he  argum ents o f  counsel and au th o ritie s  
c ited  fu l ly  appear fro m  th e  judgm ents .

C ur. adv. vu lt.

Scrutton, L .J .— T his  appeal raises again the  
pe rp lex ing  p rob lem  o f th e  g ive -w ay sh ip  w h ich  
seems lik e ly  n o t to  g ive w ay, b u t  in  fa c t does 
g ive w ay, and th e  stand-on ship in  consequence 
does n o t stand-on, w ith  th e  re s u lta n t co llis ion .

The Otranto, a la rge O rie n t lin e r, 658 ft. long, 
was s ta rt in g  fro m  th e  'H u m b e r on a pleasure 
cruise to  N o rw a y , and was a l i t t le  before
8.45 p .m . on th e  11 th  A ug ., proceeding a t 
16 kno ts  on a course N .59 .E . tru e . The 
K ita n o  M a ru ,  a large Japanese steamer, 47 4 ft. 
long, was proceeding fro m  M idd lesbrough to  
A n tw e rp , p a r t ly  laden, on a course S.40.E. 
tru e . The courses were crossing courses a t 
ne a rly  a r ig h t  angle ; th e  Japanese bo a t was 
th e  g ive -w ay ship, and th e  O rie n t lin e r the  
stand-on ship.

The tw o  ships came in to  co llis ion , th e  Otranto 
s tr ik in g  th e  p o r t  bow  o f th e  Japanese b o a t a 
r ig h t  angled b low . The judge finds th a t  each 
bo a t had  a lte red  abou t e igh t po in ts  fro m  her 
course, th e  Otranto  ha v in g  starboarded, the  
K ita n o  M a ru  ha v in g  po rte d .

The Japanese bo a t came in to  c o u rt w ith  an 
im possib le s to ry  o f p o r tin g  when th ree  m iles 
o ff and a fte r  an in te rv a l ha rd -a -po rtin g . I t  
became clear th a t  i f  th is  s to ry  were tru e , the  
tw o  boats w o u ld  never have g o t near each 
o the r, and th e  judge  re jects i t  as a concocted 
in ven te d  s to ry . H e  accepts th e  s to ry  o f those 
on board  the  Otranto, w h ich  is th a t  th e  K ita n o  
M a ru ,  seen seven m iles o ff, was ca re fu lly  
w a tched, her bearing never a lte rin g , th ree-and- 
a -h a lf po in ts  on th e  Otranto's p o r t  bow , t i l l  she 
was under th ree -quarte rs  o f a m ile  d is ta n t, the  
p o in t o f in te rsection  o f these courses being 
ab ou t ha lf-a -m ile  fro m  th e  K ita n o  M a ru ,  and 
a l i t t le  m ore fro m  th e  Otranto, and as the  
K ita n o  M a ru  showed no sign o f g iv in g  w ay 
th a t  the  cap ta in  o f th e  Otranto  the n  decided 
th a t  he m ust act, a t  a t im e  abou t th ree  m inutes 
before th e  ac tu a l co llis ion , and th a t  he then  
ha rd-a -sta rboarded and b lew  tw o  blasts. V e ry  
s h o rtly  a fte rw a rds , w ith in  tw e n ty  o r t h ir t y  
seconds, th a t  is to  say, tw o -a n d -a -h a lf m inutes 
before th e  co llis ion , he saw th e  Japanese boat 
p o rtin g  and heard he r b lo w  one b las t. The 
Otranto  gave th e  o rder h a rd -a -p o rt, b u t a lte red  i t  
a lm ost d ire c tly  before th e  he lm  had go t am id 
ships to  ha rd -a -s ta rboa rd , and th e  tw o  boats 
came in to  co llis ion  a t r ig h t  angles, th e  Otranto's 
stem  s tr ik in g  th e  p o r t  bow  o f the  K ita n o  M a ru , 
each o f  the  headings ha v in g  a lte red  abou t e igh t 
po in ts  on a r ig h t  angle. E ach bo a t w e n t astern 
s h o rtly  before th e  co llis ion .
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The t r ia l  judge, w ith  th e  concurrence o f the  
T r in i t y  Masters, has condem ned th e  K ita n o  
M a ru  fo r  g iv in g  w a y  too  la te , fo r  ha rd -a -po rtin g , 
and n o t go ing astern w hen th e  Otranto  b lew  her 
w h is tle . As to  th e  Otranto he has found , again 
w ith  th e  concurrence o f th e  T r in i ty  Masters, 
th a t,  n o t m a th e m a tica lly , as a m a tte r  o f p ra c 
t ic a l seamanship, a d is tin c t io n  I  w i l l  re fe r to  
la te r, th e  tim e  had come when th e  Otranto was 
e n tit le d  to  act, b u t  th a t  she to o k  w rong  action  
1,1 s ta rboard ing , as he and  th e  h igher courts  
had fre q u e n tly  decided ; she should have 
fo llow ed th e  golden ru le , to  ta ke  o ff he r w ay 
and  keep her course. H e the re fo re  found  the  
Otranto  to  b lam e, and, be ing unable to  d is tin 
gu ish th e  blam e, found  each ship e q ua lly  to  
blam e.

The Otranto appeals, con tend ing  (1 ) T h a t she 
was n o t to  b lam e a t a l l ; (2 ) th a t  i f  to  blam e, 
the  greater p ro p o rtio n  o f b lam e was on the  
K ita n o  M a ru .  The la tte r  bo a t o r ig in a lly  
appealed b u t abandoned her appeal, w h ich  was 
hopeless. She was ob v io us ly  keeping a bad 
look -o u t, and o n ly  awoke to  danger w hen the  
Otranto b lew  her tw o  blasts.
. The rules w h ich  a p p ly , w h ic h  seamen na v ig a t- 
ln g ships have b y  s ta tu te  to  obey unless th e y  
can f in d  su ffic ien t excuse, are Ru les 19, 21, and 
^2 . I  sum m arised th e m  in  th e  case o f The 
Orduna  (14 Asp. M ar. L a w  Cas. 574 ; 122 L .  T . 
Rep. 5 1 0 ; (1919) P . 381 ); thu s , a t 14 Asp. 
M ar. L a w  Cas. 574 ; 122 L .  T . Rep., pp . 514,

> (1919) P . 329 : “  There are th ree  rules 
concerned w hen tw o  steam vessels are crossing 
so as to  in v o lv e  th e  r is k  o f  co llis ion  ; th e  vessel 
w h ic h  has th e  o th e r on her s ta rboa rd  side should 
P e p  o u t o f th e  w a y  ; where one o f tw o  vessels 
is to  keep o u t o f th e  w ay, th e  o th e r should 
keep her course and speed ; and  eve ry  vessel 
^ h ic h  is d irec ted  b y  th e  rules to  keep o u t o f 
the  w a y  o f ano the r vessel should, i f  th e  c ircu m 
stances a d m it, avo id  crossing ahead o f  the  
? t l )er. I  e n tire ly  agree and  w ish  to  emphasise,
1 i t  were necessary, th e  im portance  o f these 
rules be ing s t r ic t ly  observed. The p o s itio n  o f 
®~ips crossing w ith  a r is k  o f co llis ion  is a 
d iff ic u lt  one. I t  has been th o u g h t r ig h t  to  te ll 
one o f th e  ships to  keep her course and speed 
and th e  o th e r sh ip  to  keep o u t o f th e  w ay. 
th e  g ive -w ay ship can a c t w ith  m uch greater 
c e r ta in ty  i f  she knows th a t  th e  stand-on ship 
ls go ing to  do e xa c tly  w h a t she is do ing  when 
seen. I f  th e  s tand-on ship acts too  soon she 
' n,' iy  easily p u t  th e  g ive -w ay sh ip  in  a great 
d if f ic u lty  ; and, ha rd  as i t  is, she ou gh t to  
keep her course and speed u n t i l  th e  la s t possible 
fo m e n t . ”  I  add to  th a t  sum m ary th e  note 
0 ru le  21 : “  W hen in  consequence o f  th ic k  

Weather o r o th e r cause such vessel finds herself 
so close th a t  co llis ion  canno t be avo ided b y  the  
action  o f th e  g ive -w ay vessel alone, she ” — th a t 
S ,R |e stand-on sh ip— “  also sha ll ta ke  such 

action  as w i l l  best a id  to  a v e rt co llis ion .”  
hose ru les are to  be app lied  s tr ic t ly .

3 R °rd  A tk in ,  in  The V lr ik k a  (13 L I .  L .  R ep.
8), says : “ I  desire to  say, as has a lready 

ecu said over and over again here and in  the  
d m ira lty  C ourt, th a t  i t  is o f extrem e im p o r t
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ance s t r ic t ly  to  m a in ta in  th e  enforcem ent o f 
a rts . 19 and 21. These tw o  ru les are a b r ig h t  
l ig h t  to  nav igators , and I  suppose day b y  day 
and h o u r b y  h o u r th e y  operate to  p re ven t 
collis ions a t sea. I t  appears to  me o f  th e  
h ighest im portance  to  enforce th e m  and enforce 
the m  s tr ic t ly .  I n  do ing th a t,  one does n o t 
d iffe r fro m  the  views expressed th a t  in  the  
stress o f  co llis ion  the re  is a m arg in  w h ich  m ay  
be allow ed to  nav iga to rs . B u t  th a t  m a rg in  is 
a v e ry  na rrow  one.”  The excuse fo r  the  stand- 
on sh ip ’s n o t keeping its  course does n o t begin 
to  operate t i l l  th e  g ive -w ay ship canno t avo id  
a co llis ion  b y  an y  action  o f  its  ow n i f  th e  stand- 
on ship keeps its  course and speed. N ow , in  
the  present case when th e  stand-on ship acted 
otherw ise th a n  b y  keeping its  course and speed, 
th e  g ive -w ay sh ip  was s t i l l  th ree -an d -a -h a lf 
po in ts  on the  p o r t  bow  o f  the  stand-on sh ip  ; 
the  in te rsec tin g  courses were such th a t  th e  g ive 
w ay ship was over h a lf  a m ile , say 2600 ft., 
fro m  th e  p o in t o f in te rsec tio n  i f  the  stand-on 
sh ip  k e p t its  course and speed and ne a rly  
th ree -quarte rs  o f a m ile  fro m  th e  stand-on 
sh ip  ; th e  tu rn in g  c irc le  o f th e  g ive -w ay ship 
h a rd -a -p o rtin g  even w ith o u t an y  assistance 
fro m  revers ing its  s ta rboard  engine was such 
th a t  in  900 ft. rad ius i t  w ou ld  have com ple ted a 
q u a d ra n t o f its  c irc le , th a t  is to  say, she 
w ou ld  have o n ly  go t 900 ft. nearer th e  stand- 
on sh ip ’s course, o r ig in a lly  2600 ft. d is ta n t 
fro m  its  s ta rt in g  p o in t ; and th a t  in  th e  three 
m inu tes w h ich  elapsed between th e  stand-on 
sh ip ’s ta k in g  ac tio n  and th e  co llis ion , th e  tw o  
ships had a lte red  th e ir  head ing e igh t po in ts  each 
and co llided  w ith  a rig h t-a n g le d  b low . The 
stand-on ship hard-a -sta rboarded th ree  m inu tes 
before th e  co llis ion , b low ing  th e  a p p ro p ria te  
b las t, and tw e n ty  to  t h i r t y  seconds la te r th e  
g ive -w ay sh ip  ha rd -a -ported , b low ing  the  
a p p ro p ria te  blasts. U n de r those circum stances 
i t  occurred to  me, before we consulted th e  
assessors, th a t  b o th  when th e  stand-on ship 
acted and when th e  g ive -w ay sh ip  acted, 
co llis ion  cou ld  in  fa c t have been ave rted  b y  th e  
action  o f th e  g ive -w ay ship alone. W e asked 
ou r assessors tw o  questions. Q uestion 1 is : 
“  Assum ing th e  Otranto  had n o t a lte red  her 
course and speed, w o u ld  th e  ac tio n  o f  th e  
K itano  M a ru ,  taken  tw o -a n d -a -h a lf m inu tes 
before th e  co llis ion , have avo ided co llis ion  ? ”  
T h e y  answered to  th a t,  “  Yes.”  Then we also 
asked question 2 : “  A ssum ing th e  Otranto  had 
a lte red  speed b u t n o t course, w o u ld  th e  ac tio n  
o f  th e  K ita n o  M a ru ,  take n  tw o -a n d -a -h a lf 
m inu tes before the  co llis ion , have avo ided 
c o llis io n ? ”  T hey  answ ered: “ Yes, assum ing 
th e  Otranto to  be on th e  o rig in a l t ra c k .”

Counsel fo r  th e  stand-on ship, a fte r  consu lta 
t io n , also agreed th a t,  as a m a tte r o f  fac t, n o t 
o f ju d g m e n t a t th e  tim e , th e y  cou ld  n o t d ispu te  
th is . W e have, then , th a t  th e  Otranto acted 
a t a t im e  when co llis ion  cou ld  have been 
avo ided b y  the  ac tion  o f th e  g ive -w av ship 
alone, because she erroneously th o u g h t th a t  the  
g ive -w ay ship cou ld  n o t th e n  avo id  the  co llis ion  
b y  her ow n action , when in  fa c t th e  g ive -w ay 
ship cou ld th e n  avo id  the  co llis ion  b y  her own

The Otranto.



102 ASPINALL’S MARITIME LAW CASES.
Ct . of App .]

action , and d id  take  ac tio n  w h ich  w o u ld  have 
avo ided th e  co llis ion  i f  th e  stand-on ship had 
k e p t her course and speed.

A  d iff ic u lt  question the n  arises on w h ich  the re  
have been d iffe re n t op in ions since and perhaps 
before. L o rd  Esher, in  The Vorwaerts and 
The Khedive  (see 43 L .  T . R ep. 610 ; 5 A pp . 
Cas., a t p. 877), asked the  assessors : “  I f  th is  
o rder w h ich  he gave was n o t abso lu te ly  r ig h t  
under th e  circum stances, was i t  such an order 
as a cap ta in  o f  o rd in a ry  care, s k ill,  and nerve 
m ig h t be fa ir ly ,  as a seaman, excused fo r  g iv in g  
under th e  circum stances in  w h ich  th e  cap ta in  
was placed,”  and th e  assessors ha v in g  answered 
in  the  a ffirm a tive , freed the  Khedive  fro m  blam e, 
o n ly  to  be reversed b y  th e  House o f  Lo rds. 
L o rd  B la c k b u rn  gave an account o f the  
s ta tu to ry  leg is la tion  up  to  th a t  t im e  a t pp . 892 - 
894 o f  his ju d g m e n t.

T he  C ourt o f  A ppea l had th e n  to  consider the  
sub ject again in  The Benares (5 Asp. M ar. L a w  
Cas. 171 ; 9 P rob . D iv .  16 ; 49 L .  T . R ep. 702), 
where Bowen, L .J .  said : “  A s to  th e  law , The 
Khedive (sup.) decided th a t  i t  was no answer 
w hen th e  rules had been in fr in g e d  to  say th a t  
a m aster had acted fro m  th e  best o f m otives, 
and  accord ing to  th e  best o f h is  ideas, fo r  the  
la w  says, n o t th a t  th e  m aster is to  do w h a t he 
believes to  be best, b u t  th a t  th e  regu la tions are 
to  be obeyed.”  The c o u rt th e n  he ld th a t  the  
jo in t  effect o f  a ll th e  regu la tions had n o t been 
disobeyed. In  The M em non  (6  Asp. M ar. L a w  
Cas. 488 ; 1889, 62 L .  T . R ep. 84), where the  
s tand-on vessel d id  n o t stop and  reverse, the re  
be ing r is k  o f  co llis ion , th e  House o f Lo rds , w h ile  
com m enting  u n fa v o u ra b ly  on th e  language o f  
th e  C ourt o f  A ppea l, he ld  th e  m aster to  b lam e 
fo r  n o t s topp ing  and reversing. The effect o f 
th is  was th a t in  1897 b y  a change in  th e  regu
la tio n , th e  s tand-on vessel was requ ired  to  
keep her speed as w e ll as he r course t i l l  th e  
m om ent w hen co llis ion  cou ld  n o t be avo ided b y  
th e  ac tio n  o f  th e  g ive -w a y  sh ip  alone ; th a t  is 
to  say, th e  o b lig a tio n  o f th e  stand-on sh ip  was 
made s tr ic te r. She was n o t to  a lte r  her speed 
m ere ly  because the re  was r is k  o f co llis ion  w ith  
th e  g ive -w ay sh ip . In  1894 th e  s ta tu to ry  
o b lig a tio n  to  obey th e  regu la tions was repeated 
(see M erchan t S h ipp ing  A c t  1894), as was 
th e  p re sum p tion  o f  fa u lt  i f  th e  regu la tions 
were b roken . In  1911, b y  th e  M a ritim e  
C onvention  A c t, th e  la tte r  p resum p tion  was 
repeated, th e  s ta tu to ry  ob lig a tio n  rem a in ing , 
b u t  th e  ow ner was o n ly  lia b le  i f  th e  fa u lt  o f  
h is  servants, e.g., th e  breach o f regu la tions, 
caused th e  co llis ion . The question w hat 
happened i f  th e  m aste r in  fa c t b roke  the  
regu la tions b u t  reasonably th o u g h t he was 
ta k in g  th e  seam anlike course in  so do ing, s t i l l  
rem a ined.

In  1913, in  The O lym pic and H .M .S . Hawke  
(12 Asp. M ar. L a w  Cas. 580 ; 112 L . T . Rep. 
49 ; (1913) P . 214 ; (1915) A . C. 385), w h ich , 
i f  th e  ru les app lied , was th e  case o f a crossing 
s tand-on sh ip , where th e  g ive -w ay sh ip  was 
proceeding in  th e  same d irec tio n , i t  hav ing  
been argued th a t  th e  stand-on sh ip  should have 
a lte red  her course because the re  was r is k  o f  th e
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g ive-w ay sh ip  n o t do ing so, V aughan W illiam s,. 
L .J .  said, a t p . 245 o f (1913) P . : “  I t  seems 
un ce rta in  on th e  cases w h e the r th e  exception  to  
th e  ru le  o n ly  arises when a co llis ion  is in e v ita b le  
unless ave rted  b y  th e  sh ip  w h ich  has to  keep 
her course and speed, o r w he the r the  exception 
applies when th e  co llis ion  is so probab le  th a t  
good seamanship, i f  the re  were no ru le , w ou ld  
ju s t i fy  ac tion  b y  th e  ship, bound to  keep h e r 
course, to  a v e rt co llis ion .”  A n d  L o rd  Parker,, 
on p. 279, said : “ A  vessel w h ich  under the  
crossing ru le  has to  keep o u t o f th e  w a y  o f 
ano the r vessel m ust ac t before the re  be actua l 
danger. I f  she allows th e  tim e  fo r  ac tin g  to  
go b y , she m ay  lead th e  o th e r vessel to  suppose 
th a t  she canno t o r does n o t in te n d  to  act. 
I n  such a case th e  la t te r  vessel m ay be re lieved 
fro m  th e  rec ip roca l o b lig a tio n  o f m a in ta in in g  
her ow n course and speed. I  accept C apta in  
B lu n t ’s evidence th a t  he p o rte d  as soon as th e  
O ld  Castle b u o y  was clear, because he fe lt  u n 
com fortab le  a t th e  close p ro x im ity  o f th e  
O lym pic, and I  th in k  under th e  circum stances 
he was ju s tif ie d  in  so do ing, th o u g h  th e  cases 
are n o t q u ite  consistent on  th e  p o in t. A t  an y  
ra te , i t  is, I  th in k ,  q u ite  im possib le to  suggest 
th a t  th e  H aw ke’s ac tio n  in  p o r tin g  was, a p a rt 
fro m  th e  ru les, in  an y  w a y  a breach o f  good 
seamanship o r in  an y  w a y  co n trib u te d  to  th e  
causes o f  th e  co llis ion . The Hawke, be ing a 
K in g ’s ship, canno t, the re fore , be he ld liab le  
fo r  p o r tin g  her he lm  when she d id .”  T he  
Haw ke, be ing a K in g ’s ship, was “  a p a rt fro m  
th e  ru les.”

In  1919, in  The O rduna (sup.), th e  facts o f 
w h ich  I  re fe r to  la te r, Bankes, L .J .  com m ented 
on th e  language o f L o rd  P a rke r in  The O lym pic  
and H .M .S . Hawke (sup.), and said i t  m ig h t 
have to  be reconsidered ; th a t  the re  m ig h t be 
cases where th e  stand-on ship m ig h t ac t when 
she was m is led b y  the  o th e r ship, b u t th a t  i t  was 
im p o rta n t th a t  th e  ru les should be s t r ic t ly  
observed, and th a t  an y  such excuse m us t be 
scru tin ised w ith  th e  v e ry  greatest care. L o rd  
P h illim o re  in  The Karam ea  (15 Asp. M ar. 
L a w  Cas. 430 ; 126 L . T . R ep. 417 ; (1922) 1 
A . C. 68 ), declined to  express an op in ion . H e  
said a t p . 79 : “  I t  m ig h t be th o u g h t as a 
m a tte r  o f la w  th a t  a l l th a t  th e  sh ip  w h ic h  has 
to  ge t o u t o f th e  w a y  has to  do is to  take  ju s t 
su ffic ie n tly  effective steps in  ju s t  su ffic ien t 
t im e , and i t  m ig h t be th o u g h t th a t  she so 
do ing  ou gh t n o t to  be fou nd  to  blam e, even 
i f  th e  insu ffic iency  and de lay o f  th e  p rope r 
manoeuvre has puzzled th e  o th e r sh ip  and led 
her to  do som eth ing w h ich  she should no t. I  
pronounce no op in ion .”  H i l l ,  J . in  the  present 
ease to o k  th e  v ie w  a p p a re n tly  taken  b y  the  
tw o  judges in  The O lym pic and H .M .S . Hawke  
(sup.). H e  said : “  M r. D u n lo p  argued th a t  
he acted before he was ca lled upon to  ac t a t a ll 
unde r the  ru le . I  do n o t th in k  so. I  have 
asked the  E ld e r B re th re n  abou t th a t  as a 
m a tte r o f seamanship, ha v in g  regard to  the  
te rm s o f the  ru le , and th e y  agree w ith  me th a t  
th e  t im e  had come when he was ca lled upon  to  
do som eth ing. The ru le  m us t be in te rp re te d , 
n o t m a th e m a tica lly  b u t  reasonably, w ith

The Otranto.
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Tegard to  th e  po s ition  as i t  presented its e lf  to  
the com m ander o f th e  Otranto. I t  m ay  be, 
now we have w orked  o u t e ve ry th in g — the  
tu rn in g  circles, th e  precise distances, the  
Precise courses, and a ll th e  rest o f  i t — i t  m ay he 
th a t  i t  can be shown th a t  s ta rboa rd ing  abou t 
th ree  m inu tes before th e  co llis ion  was s ta r
hoard ing a t a t im e  when, m a th e m a tica lly , i t  
Was possible fo r  th e  K ita n o  M a ru  b y  her ow n 
unaided action  to  avo id  th e  co llis ion . I t  m ay 
he so, and in  th a t  sense th e  t im e  had n o t 
A rrived w h ich  e n tit le d  th e  m aster o f the  
Otranto to  act. B u t  th a t  is n o t th e  w a y  we 
m ust look  a t i t .  L o o k in g  a t i t  a ll round , was 
the  m an, as a seaman, e n tit le d  to  say to  h im - 
seii'. as a reasonable p ru d e n t m an, ‘ has the  
tune come when I  canno t avo id  ac tin g  ? ’ I  
th in k  th a t  t im e  had come, and th a t  he was 
e n title d  to  act. I  canno t, the re fore , say th a t  
he acted too  soon.”  The T r in i ty  M asters 
agreed w ith  h im , and o u r assessors take  the  
same v iew . W e asked th e m : “  G iven the  
pleaded courses and speeds and th e  vessels 
approaching on bearings w h ich  do n o t change 
and assuming th a t  th e  K ita n o  M a ru ,  th e  give- 
w’ay  ship, d id  n o t a c t u n t i l  a fte r  th e  Otranto, 
a t a t im e  o f abou t th ree  m inutes before the  
co llis ion and a distance o f under th ree -quarte rs  
nr a m ile , had hard-a -sta rboarded and b low n 
Wo blasts, (1 ) H a d  th e  tim e  come when as a 

m a tte r o f good seamanship th e  Otranto m ig h t 
reasonably believe th a t  co llis ion  cou ld n o t be 
averted b y  the  ac tio n  o f th e  K ita n o  M a ru  
alone ? ”  and th e y  answer : “  S ub m itted—  
assum ing th e  question refers to  th e  m om ent 

efore K ita n o  M a ru  had a lte red  course o r 
sounded an y  he lm  signa l and th e  Otranto had 
mounded tw o  blasts, we th in k  th a t  (1 ) th e  
m aster was ju s tifie d  in  ta k in g  ac tio n  to  avo id  
r is k  o f co llis ion .”  I  confess I  have th e  gravest 
d o u b t abou t th e  correctness o f  th is  v iew . 
i i  1 take  M r. Justice  H il ls ’s d is tin c tio n  between 
. .M a th e m a tic a lly  ”  and  “  reasonably ”  to  mean 
.j^at^ tho ugh  in  fa c t i t  is seen a fte rw a rds  th a t  
he “  g ive -w ay ”  sh ip  cou ld  and w ou ld  b y  its  

ow n ac tio n  have avo ided th e  co llis ion  i f  th e  
stand-on ship had  k e p t its  course, y e t i f  th e  
<(tand-on  ship m ig h t reasonably th in k  th a t  the  
u g ive -w ay ”  ship was n o t go ing to  act, the  

stand-on ”  sh ip  m ig h t a lte r  its  course o r 
Peed. T h is  is I  th in k  c o n tra ry  to  D r. Lush ing- 
on’s v iew  as expressed in  The Test (1847, 5 
o t. o f  Cas., 276), where he says (a t p . 278) 
t  canno t conceive th a t  a n y th in g  w o u ld  be 
° re  lik e ly  to  lead to  m ischievous conse

quences, th a n  to  suppose th a t  a vessel, whose 
t ,u ty  i t  is  to  keep her course, should a n tic ip a te  

a t ano the r vessel w i l l  n o t g ive  w ay, and so 
thVf  Way im rsc lf. The consequence w o u ld  be, 
t l i  t ' lere w ou ld  be no c e rta in ty  ; whereas, 
n e do c trine  I  have uphe ld , supported b y  the  
o f t v  assessors’ a u th o r ity ,  is  th a t,  in  cases 

th is  descrip tion , you  ou gh t always to  fo llo w  
fre? ®enera l ru le . The c e rta in ty  w h ich  results 
o,;Un an adherence to  general rules is, in  m y  
u! ''! ! '° m  abso lu te ly  essential to  th e  sa fe ty  o f 
t , ig a tio n .”  A n d  i t  appears to  me to  a lte r 

mnguage o f the  ru le  fro m  “  sha ll ac t when

co llis ion  cannot be avo ided b y  th e  ac tio n  o f 
th e  g ive -w ay ship alone,”  to  “  w hen th e  cap ta in  
th in k s  reasonably b u t  w ro n g ly  th a t  i t  canno t 
be avo ided b y  the  ac tio n  o f th e  g ive -w ay ship 
a lone.”

F u rth e r, I  th in k ,  such a v ie w  o f th e  facts in  
th e  present case is incons is ten t w i th  th e  v iew  
taken  b y  the  House o f Lo rds  in  the  cases where 
the  g ive -w ay sh ip  he ld  on t i l l  she was ahead 
o f th e  stand-on ship, and w ou ld , i f  she con
t in u e d  her course, pass c lear to  p o r t,  b u t then  
po rte d . One o f  such cases is The N orm an  
M onarch (The Tim es  Dec. 10, 1918). A n o th e r 
and a v e ry  s tr ik in g  case is The O rduna  
(sup.). In  th a t  case th e  g ive -w ay ship, the  
K on akry , on a course o f 17 degrees d iffe re n t 
fro m  th a t  o f th e  s tand-on sh ip  th e  Orduna, 
k e p t on her course t i l l  she was ahead o f th e  
la tte r  and a q u a rte r o f a m ile  o ff. The Orduna  
th in k in g  th a t  th e  K o n a k ry  was go ing to  cross 
ahead, s tarboarded to  g ive he r room , b u t  a t 
the  same t im e  th e  K o n a k ry  p o rte d  and w o u ld  
have gone clear astern o f  th e  O rduna  b u t fo r 
th e  OrduncCs s ta rboard ing . The  O rduna  was 
he ld  to  b lam e b y  a ll s ix  assessors and b y  th e  
C ourt o f A ppea l and th e  House o f Lo rds. I t  
is said th a t  was because th e  O rduna  said i t  
was clear th a t  the re  was no r is k  o f co llis ion  
because th e  K o n a k ry  was go ing to  pass ahead. 
B u t i t  is s ta r t lin g  th a t  where a g ive -w ay ship 
hqs g o t so fa r  in  her crossing course th a t  she 
is ahead o f  th e  stand-on ship, and  th e  la tte r  
th in k s  th e  g ive -w ay sh ip  is ce rta in  to  go clear, 
th e  stand-on sh ip  should be condem ned fo r  
s ta rboa rd ing  ; b u t  th a t  when th e  g ive -w ay 
sh ip  is th ree -an d -a -h a lf po in ts  on th e  p o r t 
bow  and h a lf  a m ile  fro m  th e  in te rsec tin g  lines 
o f th e  o r ig in a l courses and th e  stand-on ship 
is m ere ly  d o u b tfu l w h a t th e  g ive -w ay sh ip  is 
go ing to  do, i t  should be excused. S im ila r ly  
in  The A thena  and  The W ar B ahadur (14 
L I .  L .  R ep. 516) where th e  g ive -w ay ship 
go t r ig h t  ahead o f  th e  s tand-on sh ip  and 
th e n  p o rte d  and con tinued  to  p o r t  tho ugh  the  
stand-on ship b lew  a s ta rboa rd  he lm  w h is tle  
th e  stand-on sh ip  was he ld  to  b lam e as ha v in g  
acted to o  ea rly , and L o rd  Sum ner exp la ined 
th a t  the re  was n o th in g  new in  th e  judgm ents  
in  th e  House o f Lo rds  in  The O rduna, b u t 
m ere ly  th e  o ld  and correc t in te rp re ta tio n  o f 
th e  crossing ru le . A  s im ila r v ie w  was taken  
b y  th is  c o u rt in  The V lr ik k a  (sup.) when the  
stand-on sh ip  acted when th e  g ive -w ay ship 
was one and a h a lf  to  tw o  po in ts  on th e  p o r t  
bow  o f th e  s tand-on sh ip  and show ing no 
signs o f  g iv in g  w ay, and  th e  stand-on ship 
was he ld  to  b lam e fo r  s ta rboa rd ing . Decisions 
o f th e  House o f  Lo rds  on fa c t are n o t s t r ic t ly  
b in d in g  on th is  c o u rt, b u t  when th e  House o f 
Lo rds  has th ree  tim es he ld th a t  a p a rtic u la r 
set o f  facts, th e  g ive -w ay sh ip  p ra c tic a lly  
ahead and show ing no signs o f g iv in g  w ay, 
does n o t ju s t i fy  th e  stand-on sh ip  in  a lte r in g  
course, I  th in k  i t  w o u ld  n o t be becom ing in  
the  C ourt o f A ppea l to  ho ld  th a t  a set o f  facts 
m uch less favou rab le  to  th e  s tand-on ship, 
th a t  is th e  g ive -w a y  sh ip  w e ll on th e  p o r t  bow 
and a t such a d istance th a t  she can in  fa c t
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avo id  th e  co llis ion  b y  passing aste rn  o f  the  
s tand-on ship, excuses th e  stand-on ship fo r  
a lte r in g  course.

M y  ju d g m e n t in  The O rduna (sup.) I  hope 
shows th a t  I  apprecia te  th e  d ifficu ltie s  o f  the  
stand-on ship, h u t  in  v ie w  o f th e  au tho ritie s , 
and tre a tin g  th e  assessors as witnesses, as I  
am  to ld  to  do in  The A u s tra lia  (17 Asp. M ar. 
L a w  Cas. 86  ; 135 L .  T . R ep. 576 ; (1927) 
A . C. 145), and pa y in g  due respect to  the  
experience o f  H i l l ,  J ., I  should have great 
d if f ic u lty  in  accepting his conclusion th a t  the  
stand-on sh ip  was ju s tifie d  in  n o t keeping her 
course and speed. B u t  I  have no d if f ic u lty  
in  accepting his conclusion, w i th  th e  con
currence o f  h is assessors, th a t  th e  stand-on 
sh ip  was n o t ju s tif ie d  in  s ta rboard ing . O ur 
assessors to o k  an opposite v ie w  to  th e  judge, 
and th e  assessors be low  on th is  p o in t. W e 
asked the m , question B , re c itin g  th e  previous 
facts I  have a lready  read, “  I f  so, was hard-a - 
s ta rboard ing , w ith o u t revers ing engines, good 
seamanship unde r th e  circum stances ? ”  and 
th e y  rep lie d  “  th a t  ha rd -a -s ta rboa rd ing , w ith o u t 
decreasing speed was good seam anship.”  W e 
are, the re fo re , in  th e  po s itio n  discussed in  The 
A u s tra lia  (sup.), and have to  fo rm  ou r ow n 
o p in ion  on th e  co n flic tin g  evidence. I  agree 
w ith  th e  v ie w  ta ke n  b y  H i l l ,  J ., and th e  T r in i ty  
M asters. The g ive -w ay ship, i f  i t  obeys the  
ru le , is to  p o r t  and pass unde r th e  s te rn  o f the  
s tand-on sh ip . I n  th e  present case, i t  acted 
in  t im e  to  do th is , and  w o u ld  have avo ided the  
co llis ion  b y  its  ow n ac tio n  alone, i f  th e  stand- 
on sh ip  had k e p t its  course and speed. F o r 
th e  stand-on sh ip  to  s ta rboa rd  is to  go in to  
th e  w a te r w h ic h  th e  g ive -w ay sh ip  w i l l  be 
tra ve rs in g , i f  i t  obeys th e  ru le . T h is  seems 
to  me, as i t  d id  to  H i l l ,  J ., th e  w o rs t th in g  
th e  stand-on sh ip  can do, and I  agree w ith  h im  
th e  ac tio n  th e  stand-on sh ip  should take 
genera lly  is to  slacken speed, g iv in g  m ore tim e  
to  th e  g ive -w a y  sh ip  to  take  ac tio n  to  obey 
th e  ru le . S ta rb oa rd ing  to  a sh ip  ahead was 
condem ned in  th e  th ree  House o f Lo rds  decisions 
I  have m entioned. I t  was condem ned b y  th is  
c o u rt in  The ZJlrikka (sup.), where th e  g ive -w ay 
sh ip  was one-and-a -ha lf to  tw o  p o in ts  on the  
p o r t  bow , show ing a green lig h t ,  th e  courses 
ab ou t 30 degrees a p a rt and th e  ships 600yds. 
a p a rt. I t  has been repea ted ly  condem ned b y  
th e  judge  be low , (see The Clyne Rock, 17 L I .  L .  
Rep. 311, and  The Landport, 25 L I.  L .  R ep. 16), 
in  w h ich  la t te r  case, H i l l ,  J . said : “  I t  is the  
p la in t if fs ’ case w h ic h  I  accept th a t  th e  M a th ild a  
p o rte d  v e ry  la te , b u t  i t  is  p la in t if fs ’ pleaded 
case th a t  w hen th e  Landpo rt ha rd-a -sta r- 
boarded th e  M a th ild a 's  bow  was s t i l l  on the  
Landport's  p o r t  bow . I  have n o t to  consider 
w h e the r s ta rbo a rd ing  w o u ld  have been ju s tifie d  
i f  th e  Landpo rt had starboarded a fte r  the  
M a th ild a  had crossed to  s ta rboa rd  o f  the  
Landport. The m aster o f th e  Landport was 
p u t in  a po s itio n  o f g rea t d if f ic u lty  b y  the  
M a th ild a 's  fa ilu re  to  g ive  w a y  and open her 
red. B u t  so is eve ry  stand-on sh ip  w hen the  
g ive -w ay sh ip  is a p p a re n tly  ta k in g  no ac tio n  ; 
and in  such cases, when ships are on crossing |

courses, i f  th e  t im e  fo r  ac tio n  b y  th e  stand-on 
sh ip  has come, th e  ac tio n  ca lled fo r  is to  take  
o ff w ay . T o  take  he lm  ac tio n  a t th e  same tim e  
m ay o r m ay  n o t be ju s tifie d , according to  th e  
circum stances o f the  case. In  m y  own v iew , 
i t  is in  general n o t ju s tif ie d  in  a crossing 
course, b u t to  take  he lm  w ith o u t engine action  
is c e rta in ly  w rong . I f  th e  g ive -w ay ship does 
act, th o u g h  too  la te , th e n  th e  s tand-on ship 
b y  s ta rboa rd ing  defeats th a t  ac tion . I f  th e  
g ive -w ay ship persists in  crossing ahead, the  
stand-on sh ip  b y  revers ing gives th e  g ive -w ay 
sh ip  m ore t im e  to  ge t across. One a lw ays 
sym pathises w ith  the  m an in  charge o f a s tand- 
on sh ip , w ho is bound to  keep his course and 
speed up  to  a p o in t, and m ust th e n  ac t so as 
best to  avo id  a co llis ion  ; b u t  s ta rb o a rd in g  
w ith o u t revers ing is to  take  th e  w o rs t possible 
a c tio n .”  I  e n tire ly  agree w ith  th is . I n  m y  
v iew , to  ho ld  th a t  a s tand-on ship m ay  s ta r
board, w hen she does n o t kno w  w h a t a g ive -w ay 
ship on her p o r t  bow  is go ing to  do, and when 
th e  distances are such th a t  th e  g ive -w ay sh ip , 
b y  he r ow n ac tio n , can in  fac t, b y  p o r tin g , 
avo id  th e  co llis ion , th o u g h  th e  stand-on ship, 
b y  e rro r o f ju d g m e n t, th in k s  she cannot, w i l l  
create hopeless confusion a t sea.

I  do n o t th in k  th e  case is made an y  b e tte r  
b y  th e  stand-on sh ip ’s s igna lling  “  I  am  going 
to  b reak  th e  ru le  b y  s ta rboa rd ing .”  The o n ly  
case I  have fou nd  in  w h ic h  s ta rbo a rd ing  b y  
th e  stand-on ship has been excused, is The  
R ayfo rd  (10 L I .  L .  R ep. 743), in  w h ich  the  
C o u rt o f A ppea l to o k  th e  v ie w  th a t  th e  s ta r
bo a rd ing  was so s lig h t i t  d id  n o t a ffect th e  
co llis ion . M y  ju d g m e n t in  th a t  case shows, I  
hope, th a t  I  apprecia te  th e  d ifficu ltie s  o f the  
s tand-on sh ip  and am  desirous o f he lp ing  her, 
i f  I  can. B u t  I  th in k  th e  rem edy is a lte r in g  
th e  ru le  b y  leg is la tion , n o t w h it t l in g  i t  aw ay 
b y  ju d ic ia l decision. I ,  the re fore , agree w ith  
th e  learned judge  be low  th a t  th e  Otranto  was to  
b lam e fo r  n o t keeping her course.

I t  was, however, argued th a t  we should 
v a ry  th e  a p p o rtio n m e n t b y  th e  judge  below, 
w ho had found  equal p ro p o rtio n s  o f blam e. 
I  th in k  th e  e ffect o f th e  decisions in  The Peter 
B enoit (13 Asp. M a r L a w  Cas. 203 ; 114 
L .  T . R ep. 147), and The K aram oa (sup.) is 
th a t  th e  superio r cou rts  w i l l  n o t a lte r the  
ap p o rtio n m e n t o f th e  t r ia l  judge, unless th e y  
disagree w ith  h im  on a question o f fa c t o r law  
s u b s ta n tia lly  a ffec ting  th e  resu lt. In  the  
present case, th e  o n ly  d ifference I  have w ith  
th e  learned judge  is th a t  I  d o u b t h is v iew  th a t 
th e  Otranto, tho ugh  m is taken  m a th e m a tica lly  
in  th in k in g  th a t  th e  co llis ion  cou ld  n o t be 
avo ided b y  th e  g ive -w ay sh ip  alone, was ju s tifie d  
as a m a tte r o f seamanship in  n o t keeping 
course and speed. T h is  difference is against 
the  Otranto ra th e r th a n  in  her favo u r. I  am 
unable, the re fore , to  a lte r  th e  ap po rtionm e n t.

I  sha ll be de ligh ted  i f  th is  case gives an 
o p p o rtu n ity  to  th e  House o f Lo rds  to  g ive 
clearer guidance to  th e  crossing ships as to  
th e ir  respective du ties. B u t in  th is  case, on 
th e  v ie w  I  take , th e  appeal m us t be dismissed. 
As, however, m y  b ro the rs  do n o t take  th is
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v iew, ju d g m e n t m ust be entered as proposed 
b y  the m .

Lawrence, L .J .— H i l l ,  J . has he ld  “ b o th  
to  b lam e ”  fo r  th e  co llis ion  w h ich  to o k  place 
between the  Otranto  and the  K ita n o  M a ru  in  
th e  N o r th  Sea o ff th e  m o u th  o f th e  H u m be r 
?n th e  evening o f th e  11 th  A ug . 1928, resu ltin g  
111 damage to  b o th  vessels.

The Otranto has appealed on th e  g round 
th a t  th e  learned judge  was w rong  in  a t t r ib u t in g  
any , o r in  th e  a lte rn a tiv e  as m uch  as one ha lf, 
° f  th e  b lam e to  her.

The K ita n o  M a ru  served a no tice  o f cross 
appeal, b u t  th is  was subsequently w ith d ra w n  
and th e  find ings o f  fa c t in  th e  c o u rt be low  as 
to  th e  neg ligent m anner in  w h ich  th a t  vessel 
w as nav iga ted  were n o t challenged in  th is  cou rt.

I t  is com m on ground  th a t  th e  tw o  vessels 
concerned were crossing vessels in v o lv in g  the  
ris k  o f co llis ion  and th a t  a rts . 19, 2 1 , 22 , 23, 
and 27 o f th e  regu la tions o f 1910 con ta in  th e  
M a te ria l d irec tions w h ich  had to  be observed 
by  th e m  respective ly . The K ita n o  M a ru  was 
the  g ive -w ay ship. She was v e ry  b a d ly  
nav iga ted  and com m itted  breaches o f a rts . 19 
and 23 b y  n o t keeping o u t o f  th e  w a y  o f  the  
Otranto and b y  n o t s lackening her speed o r 
s topp ing  o r revers ing on approaching the  
Otranto.

The learned judge  has acq u itte d  th e  Otranto 
° f  an y  breach o f th e  d u ty  im posed on her b y  
a rt.  21 , as th e  stand-on sh ip , to  keep her 
course and speed, b u t  has he ld  th a t  in  the  
Position in  w h ich  she found  he rse lf hard-a- 
s ta rboa rd ing  was an ac t o f  negligence. The 
h rs t question  w h ich  i t  is m a te ria l to  consider 
*s w h e the r th e  learned judge  was r ig h t  in  
ho ld ing  th a t  th e  t im e  had come when the  
Otranto was ca lled  upon to  de pa rt fro m  her 
P nm d fac ie  d u ty  o f keeping her course and 
sP®®d and  to  ta ke  ac tio n  in  o rder to  avo id  
c o llisi on The answer to  th is  question depends 
P a rt ly  upon th e  con s tru c tion  o f a r t .  21 and 
P a rt ly  uPon Ib e  p a r tic u la r  facts o f th is  case. 
I  he learned judge  has he ld  th a t  on th e  tru e  
cons truc tion  o f a r t .  21 th e  m aster o f the  stand- 
°h  vessel is a llow ed some la titu d e  in  de te r
m in in g  when th e  t im e  has a rr iv e d  to  take  
act io n  under th e  note. I n  m y  ju d g m e n t th is  
conclusion is r ig h t  and in  accordance w ith  the  
a u tho ritie s . I t  is clear, however, th a t  the  
a llow able m a rg in  is v e ry  n a rro w  and th a t  the  
onus o f p ro v in g  th a t  ac tio n  is taken  w ith in  
na t m a rg in  rests h e a v ily  on the  stand-on ship.

, .b in , L .J .  (as he th e n  was) in  The U lr ik k a  
i  “  L I .  L .  R ep. a t p. 368) says w ith  g reat 
orce th a t  a rts . 19 and 21 are a b r ig h t  l ig h t  to  
av igators ; th a t  he supposes day b y  da y  and 
our b y  h o u r th e y  operate to  p re ven t co llis ions 
1 sea, and th a t  i t  appears to  h im  o f the  h ighest 
U 'portance to  enforce the m  s tr ic t ly .

Lases such as The O rduna (sup.), The N orm an
onarch (sup.), and 'The Athena  (14 L I.  L .  Rep.
°), to  w h ich  I  sha ll have occasion to  re fe r 

n" HJn la te r, are s tr ik in g  exam ples o f  the  s tr ic t-  
ess w ith  w h ic h  a r t .  21 has been enforced b y  
le c o u rt. T h is  a rtic le , when read in  its  
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proper se tting , is p la in ly  d irec ted  to  the  
avoidance o f th e  r is k  o f co llis ion  as w e ll as 
to  th e  p re ven tion  o f  co llis ion . The f irs t  and 
m a in  d ire c tio n  is th a t  th e  stand-on ship shall 
keep her course and speed and th e  second 
d irec tio n , w h ich , a lth ou gh  o n ly  contained in  
th e  note, is fram ed in  equa lly  im p e ra tive  
language, is th a t  th e  stand-on ship sha ll take  
such ac tio n  as w i l l  best a id  to  a v e rt co llis ion  
w hen she finds herse lf so close th a t  co llis ion  
cannot be avo ided b y  th e  ac tion  o f the  g iv in g 
w a y  vessel alone. The jo in t  effect o f these tw o  
d irections is th a t  th e  f irs t  d u ty  o f the  stand-on 
ship is to  keep her course and speed up to  th e  
p o in t when th e  g ive -w ay sh ip  is no longer able 
to  keep o u t o f th e  w ay ; when th a t  p o in t is 
reached her second d u ty  is to  take  such ac tion  
as w i l l  best a id  to  a v e rt co llis ion  (see The 
Ranza  79 L .  J . 21 («)). These d irections are 
addressed to  p ra c tic a l seamen and th e y  m ust 
be construed so th a t  th e y  m ay  reasonably be 
acted upon. The na tu re  o f th e  event upon 
the  happen ing o f  w h ich  th e  stand-on ship is 
to  take  ac tion  shows th a t  th e  ru le  canno t 
reasonably be construed as re fe rring  to  th e  
precise m om ent o f t im e  when on a m athem atica l 
ca lcu la tion  th e  g ive -w ay ship cou ld in  fa c t no 
longer avo id  co llis ion , w h ich  in  m ost cases 
w o u ld  depend in  some measure upon factors 
the n  unknow n  to  th e  n a v ig a to r o f th e  stand-on 
ship, such as, fo r  instance, th e  tu rn in g  c irc le  
o f the  g ive -w ay ship. Unless some la titu d e  be 
allow ed to  th e  stand-on sh ip  her na v ig a to r 
w o u ld  be placed in  th e  unreasonable pos ition  
o f c o m m ittin g  a breach o f one o r o the r o f the  
du ties  im posed upon h im  b y  th is  a rtic le  unless 
he should happen b y  some lu c k y  accident to  
h i t  o ff th e  exact m a them atica l m om ent o f 
t im e  w hen th e  g ive -w ay sh ip  in  fa c t f irs t  
became unable to  avo id  co llis ion— a m a tte r 
w h ich  cou ld n o t be ascerta ined u n t i l  a fte r  the  
co llis ion  and a fte r  th e  re leva n t circum stances 
had been investiga ted . The fo llo w in g  a u th o r i
ties, in  m y  op in ion , sup po rt th e  learned judge ’s 
cons truc tion . In  The Ranza (sup.), where i t  
was contended th a t  th e  stand-on sh ip  had k e p t 
her course and speed to o  long, G ore ll Barnes, J . 
says a t p . 22 : “  W h a t is th e  d u ty  o f  a vessel 
in  th e  p o s itio n  o f th e  Gloam in  ” — the  stand-on 
sh ip— “  w ith  regard to  a vessel in  th e  pos ition  
o f th e  Ranza  ” — the  g ive -w ay ship. “  The 
Ranza had to  keep o u t o f th e  w a v  and the  
Gloam in  had to  keep her course and speed 
ob v ious ly  up to  a ce rta in  p o in t. I t  is q u ite  
im possib le to  be abso lu te ly  ce rta in  where th a t  
p o in t is, m a th e m a tica lly  speaking, b u t these 
rules ” — nam ely, a rts . 21 and 27— “  have to  be 
construed so th a t  m en m ay  ac t reasonably 
upon th e m .”  The learned judge  in  th a t  case, 
no d o ub t, had his m in d  d irec ted  to  the  m arg in  
o f t im e  w h ich  should be allow ed to  the  stand- 
on sh ip  a fte r  the  m om ent had a rrive d  when that, 
ship found  herse lf so close th a t  co llis ion  could 
n o t be avo ided b y  th e  ac tio n  o f  th e  g ive -w ay 
sh ip  alone, b u t th e  same reasoning applies to  
the  m arg in  o f t im e  w h ich  should be allow ed to  
the  stand-on sh ip  before th a t  p o in t has been 
reached.

The Otranto.

P
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In  The A lbano  (10 Asp. M ar. L a w  Cas. 365 ; 
06 L .  T . R ep. 335 ; (1907) A . C. 193) th e  P r iv y  
C ounc il had to  consider th e  Canadian regula
tion s  w h ich  so fa r as m a te ria l are id e n tica l w ith  
th e  regulations o f 1910 and in  the  ju d g m e n t o f 
th e  board (de livered b y  S ir G ore ll Barnes) a fte r 
a reference to  the  d if f ic u lty  in  w h ich  the  m aster 
o f  a stand-on ship is placed in  de te rm in ing  when 
th e  tim e  has a rr iv e d  fo r  h im  to  take  action  
the re  is the  fo llow ing  passage : “  Therefore
he m ust keep his course and speed up  to  some 
p o in t, and the n  act, b u t th e  precise p o in t 
m ust necessarily be d iff ic u lt  to  determ ine, and 
some l i t t le  la titu d e  has to  be allow ed to  the  
m aster in  de te rm in ing  th is .”  I n  The O lym pic  
and H .M .S . Hawke (sup.), Vaughan W illia m s , 
L .J .  says (1913, P . a t p . 245) : “  I  am  in c lin ed  
to  th in k  th a t  in  a case where good seamanship 
w ou ld  assume th a t  co llis ion cannot be avoided 
b y  the  action  o f the  g iv ing -aw ay  vessel alone, 
the  case fa lls  w ith in  th e  exception ,”  nam ely, 
th e  exception to  the  ru le  to  keep course and 
speed, “  even tho ugh  in  fa c t th e  g iv ing -w a y  
vessel cou ld b y  her own ac tio n  have averted 
co llis ion ,”  and in  the  same case L o rd  P arke r 
a t p. 279. says : “  A  vessel w h ich  under the  
crossing ru le  has to  keep o u t o f the  w a y  o f 
ano the r vessel m ust a c t before the re  be actua l 
danger. I f  she allows th e  tim e  fo r  ac tin g  to  
go b y  she m ay lead th e  o th e r vessel to  suppose 
th a t  she canno t o r does n o t in te n d  to  act. In  
such a case th e  la t te r  vessel m ay  be re lieved 
fro m  the  rec iproca l ob lig a tio n  o f m a in ta in in g  
he r own course and speed.”  Bankes, L .J . ,  in  
The O rduna  com m ents (1919) P . a t p . 390) on 
th is  la tte r  s ta tem ent and observes th a t  such a 
case ou gh t to  be scru tin ised w ith  th e  greatest 
care and th a t  a person m ust m ake i t  a b u n d a n tly  
p la in  th a t  he was ju s tifie d  in  ta k in g  up  the  
excep tiona l po s ition  to  w h ich  L o rd  P arke r 
refers, b u t  adds th a t  i t  is la rg e ly  a question o f 
seam anship. I  agree w ith  the  v ie w  so expressed 
b y  Bankes, L .J .

In  The H untsm an  (1911) 104 L .  T . R ep. 466 : 
11 Asp. M ar. L a w  Cas. 606) B arg rave  Deane, J ., 
a fte r  re fe rr in g  to  the  d iff ic u lt  p o s itio n  in  
w h ic h  the  n a v ig a to r o f  th e  stand-on ship is 
placed under a r t .  21 and s ta tin g  th a t  i f  th e  officer 

•is ca re fu lly  w a tch in g  th e  g ive -w ay ship and 
endeavouring to  do his best to  judge w hen he 
ou gh t to  act, i t  ough t n o t to  be made a com 
p la in t against h im  th a t  he w a ited  to o  long o r 
acted too  soon, proceeds as fo llow s : “  I t  is 
d if f ic u lt  to  de term ine th e  c r it ic a l m om ent, and 
some la titu d e  m ust be allow ed to  th e  officer 
o f  a stand-on sh ip  w ho is c le a rly  do ing h is u tm os t 
in  a po s itio n  o f d if f ic u lty  caused b y  bad nav iga 
t io n  b y  those in  charge o f  a g iv ing -w a y  sh ip .”

In  The G u lf o f Suez (15 Asp. M ar. L a w  Cas. 
328 ; 125 L .  T . R ep. 653 ; (1921) P . 331), the  
M aster o f th e  R o lls , L o rd  Sterndale, approves 
o f  the  passages w h ich  I  have c ited  fro m  The 
Ranza (sup.) and The H untsm an (sup.). 
A lth o u g h  th e  cases w h ich  I  have m entioned 
re la te  m a in ly  to  th e  d u ty  im posed b y  th e  note 
to  a r t .  21 on th e  stand-on ship to  take  action ,
I  am o f op in ion  th a t  th e  same p rin c ip le  applies 
to  any action  taken  b y  th e  stand-on sh ip  in

o rder to  avo id  im m ed ia te  danger under a r t .  27. 
The necessity re fe rred  to  in  th a t  a rtic le  m ust, 
I  th in k ,  be judged  b y  good seamanship and 
n o t b y  a subsequent m a them atica l ascerta in
m en t o f th e  exact m om ent o f  t im e  when in 
fa c t the  necessity f irs t  arose.

The n e x t m a tte r to  be considered on th is  
b ranch  o f th e  case is w h e the r th e  Otranto has 
discharged th e  onus o f p ro v in g  th a t  when she 
starboarded th e  t im e  had a rr iv e d  fo r  he r to  
ta k e  a c tio n  e ith e r under th e  no te  to  a r t .  21 
in  o rder to  a id  to  a v e rt c o llis io n  o r under a r t .  27 
in  o rder to  avo id  im m e d ia te  danger. On the  
assum ption  th a t  th e  m aster is a llow ed some 
la titu d e  under a rt.  21 th is  question  resolves 
its e lf  in to  w h e the r th e  m aster o f th e  Otranto 
when he to o k  a c tio n  was ju s tifie d  as a m a tte r 
o f good seamanship in  conc lud ing  th a t  the  
K ita n o  M a ru  was so close as no longer to  be 
able to  avo id  c o llis io n  b y  her ow n a c tio n  alone 
and consequently th a t  i t  had become h is  d u ty  
to  ta ke  ac tio n . The learned judge, w ith  the  
advice  o f th e  E ld e r B re th re n , found  as a fa c t 
th a t  when th e  Otranto s tarboarded th e  t im e  
had come fo r  he r to  ta k e  ac tio n . T h is  find in g  
was a rr iv e d  a t n o tw ith s ta n d in g  th a t  i t  was 
dem onstra ted a t th e  t r ia l  th a t,  as a m a the 
m a tic a l p ro po s ition , th e  K ita n o  M a ru  cou ld 
have passed under th e  s te rn  o f th e  Otranto i f  
she had p o rte d  when th e  Otranto starboarded, 
and th a t  she cou ld  have done so w h e the r the  
Otranto had k e p t he r course and speed o r had 
m ere ly  ta ke n  o ff he r w ay. As to  th is  th e  learned 
judge  rem arked  in  th e  course o f  th e  t r i a l : 
“  T h a t is q u ite  obvious as a m a the m a tica l 
p ro po s ition , b u t as a p ra c tic a l ru le  o f n a v i
g a tio n  i t  is n o t obvious a t a l l, ”  an observa tion  
w ith  w h ich  I  agree. The  advice  g ive n  to  us 
b y  ou r assessors on th is  p o in t agrees w ith  th e  
advice  g iven  b y  th e  E ld e r B re th re n  in  the  
c o u rt below . T o  th e  best o f m y  ju dg m en t, a fte r  
h a v in g  ca re fu lly  considered th e  evidence and 
th e  argum ents o f counsel, th e  v iew  ta k e n  b y  
th e  learned judge  and b y  a l l fo u r assessors 
was r ig h t .  The Otranto had been ca re fu lly  
w a tch in g  th e  K ita n o  M a ru  ever since she was 
f irs t  s igh ted  some seven m iles  aw ay and had 
ta k e n  frequen t bearings. She d id  n o t ac t u n t i l  
th ree  m inu tes before th e  co llis io n  a t a t im e  
w hen th e  vessels were under th ree -qua rte rs  o f 
a m ile  a p a rt and abou t h a lf  a m ile  fro m  the  
p o in t o f  in te rsec tio n  o f  th e ir  courses. U p  to  
th a t  t im e  th e  K ita n o  M a ru  had n o t shown any 
signs o f a lte r in g  e ith e r he r course o r he r speed—  
she was m a k in g  s lig h t ly  over 13 kno ts  and the  
Otranto s lig h t ly  over 16 kno ts . The courses 
were ne a rly  a t r ig h t  angles. I t  was a d m itte d  
b y  M r. H a r ry  G ray, w ho was ca lled  b y  the  
respondents, th a t  a m in u te  la te r the re  w ou ld  
have been a p o s it io n  o f  ex trem e danger i f  b o th  
vessels had k e p t th e ir  respective courses and 
speeds. T h is  adm ission was based on th e  
m a the m a tica l ca lcu la tions w h ich  had been 
made since the  co llis ion . A ccep ting  th is  op in ion  
as correct and lo o k in g  a t th e  pos ition  fro m  the  
p o in t o f v ie w  o f a p ra c tic a l na v ig a to r, th is  
m a rg in  does n o t in  th e  circum stances seem to  
me to  be too  w ide, especia lly considering th a t,
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ow ing to  th e  t im e  o f  day, th e  l ig h t  was deceptive 
,<’r  ju d g in g  distances w ith  g reat accuracy. 
W aving regard to  a l l  th e  circum stances and to  
he advice  g ive n  b y  a l l  fo u r assessors I  agree 

^ d h  th e  learned judge ’s f in d in g  th a t  th e  t im e  
had come when as a m a tte r o f  good seamanship 
he m aster o f  th e  Otranto was ju s tif ie d  in  

assuming th a t  c o llis io n  cou ld n o t be ave rted  
hy th e  a c tio n  o f th e  K ita n a  M a ru  alone, and 
consequently th a t  he was n o t o n ly  e n tit le d  

u t was bound to  ta k e  a c tio n  and to  exercise 
his best ju d g m e n t to  avo id  th e  threatened 
co llis ion .

There rem ains th e  question w hethe r the  
earned judge was r ig h t  in  condem ning th e  

Vtranto, n o t fo r  in fr in g in g  any express d ire c tio n  
contained in  th e  regu la tions, b u t because in  
his op in ion , when th e  t im e  fo r  ac tio n  had 
^ i v e d ,  her m aster e xh ib ited  a w a n t o f reason
able care and s k il l .  The onus o f  p ro v in g  th a t  
l he a c tio n  th e n  ta k e n  b y  th e  Otranto was 
Negligent rests on th e  K ita n o  M a ru .  I t  was 
he la tte r ’s negligence w h ich  had placed th e  

blaster o f th e  Otranto in  th e  d if f ic u lt  p o s itio n  
o i h a v in g  to  judge  n o t o n ly  when to  ta ke  
action  b u t also w h a t th a t  a c tio n  should be. 
Tord  M orris , in  The T asm an ia  (6  Asp. M ar. 
baw  Cas, a t p. 521 ; 63 L . T . Rep., a t p. 5 ; 15 
A PP- Cas., a t p . 238), po in ts  o u t th a t  w hen a 
co llis ion  is caused b y  th e  m isconduct o f the  
p a rty  com p la in ing  the re  should be ve ry  c lear 
Proof o f c o n tr ib u to ry  negligence.

N ow  w h a t are th e  facts here ? The  m aster 
° i  th e  Otranto was a com petent and experienced 
bav iga to r. F o r tw e n ty  years before th e  
co llis ion  he had  been in  th e  service o f th e  
Appellants as m aster and fo r  tw o  years he had 

een com m ander o f th e  Otranto. H is  s k il l,  
care and nerve as a na v ig a to r, a p a rt fro m  th e  
P articu la r a c tio n  ta k e n  in  th is  case, were n o t 
a iled in  question. H e  was sum m oned on to  
he b ridge  and to o k  personal charge o f the  
a v ig a tio n  o f th e  Otranto a t 8.39, be ing n ine 

o>mutes before th e  co llis ion . F ro m  th a t  
fo rw a rd  he ca re fu lly  w atched th e  K ita n o  

. /a rw . 8 he came to  th e  conclusion th a t  
he m om ent had a rr iv e d  w hen i t  was his d u ty  

,,° *ake ac tio n  and he the n  gave th e  order 
ti|'st a rb ° ard  fifte en  ”  fo llow e d  im m e d ia te ly  b y  

c o rder “  ha rd-a -s ta rboa rd ,”  m a k in g  one con- 
gIriuous m ovem ent o f he lm  ac tio n . A t  th e  
ame t im e  he gave an o rder fo r  tw o  sho rt 
asts on th e  w h is tle . U p  to  th e  t im e  o f 

g*Ving these orders th e  K ita n o  M a ru  was 
eePing her course and speed and had shown 

t h°rs>gns o f keeping o u t o f the  w ay. H e  th o u g h t 
“ t  she was t r y in g  to  cross h is  bows and came 

t a t  6 conclusion th a t  th e  best a c tio n  he cou ld 
st t0  ' n a v e rtin g  co llis ion  was to  hard-a- 

a ruoard w ith  th e  ob ject o f passing under her 
(ijCf.rn ' I n  h is  evidence he exp la ined th a t  he 
Un P °r t  bccanse th a t  w o u ld  have opened 
ho t l *  w k ° le  o f h is  p o r t  side and th a t  he d id  
co j Ac ken speed o r stop o r reverse because he 
hir ^ n o t say  b ° w  long i t  w o u ld  have ta ke n  
sh ta ^ e th e  w ay o ff h is sh ip  a t the  speed 
t l | ( f WaS IP '"11 m a k in g  ; m oreover he th o u g h t 

at  i f  he had ta k e n  o ff w a y  he w o u ld  have
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los t m ore th a n  h a lf  o f  h is m anoeuvring pow er 
and th a t,  i f  th e  K ita n o  M a ru  had he ld  on, 
she m ig h t have s tru c k  th e  Otranto am idships.

The learned judge in  g iv in g  ju dg m en t said : 
“  T o  s tarboard  in  such a p o s itio n  cannot be 
r ig h t .  I  have sa id  so in  m any cases and w h a t 
is m ore im p o rta n t, I  t h in k  th e  C ourt o f Appea l 
and th e  House o f Lo rds  have said th e  same. 
I  agree th a t  eve ry  case has to  be decided on 
its  ow n facts, b u t  I  can see n o th in g  to  d is 
t in g u is h  th is  case fro m  o th e r cases in  w h ich  I  
have decided th a t  fo r  th e  stand-on sh ip  to  
s tarboard  in  such a p o s itio n  cannot be r ig h t .  
I t  can o n ly  assist to  avo id  th e  co llis io n  i f  th e  
g ive -w ay sh ip  continues to  keep her course 
and speed. I f  tho ugh  to o  la te  th e  g ive -w ay 
sh ip  po rts  th e n  th e  s ta rboard ing  o f th e  stand- 
on sh ip  m akes co llis io n  a lm ost in ev ita b le . 
A n d  th e  stand-on sh ip  has no r ig h t  to  assume 
th a t  th e  g ive -w ay sh ip  w i l l  n o t p o rt.

The golden ru le  in  such cases is to  take  o ff 
y o u r w ay. I f  you  take  o ff y o u r w a y  you  are 
v e ry  u n lik e ly  to  m ake a co llis ion . Y o u  are 
g iv in g  m ore tim e  fo r  th e  g ive -w ay sh ip  i f  she 
persists in  her w rong-do ing to  cross ahead o f  
you , o r i f  she repents to o  la te  o r acts too  la te—  
w e ll, you  g ive  her m ore t im e  to  ac t and i t  m ay  
avo id  co llis ion  a ltoge ther, and i t  is a lm ost 
ce rta in  to  reduce th e  damage.”  . . . "  I  
am  advised— and I  q u ite  agree— th a t  hard-a- 
s ta rbo a rd ing  was w ro ng .”

L a te r  on in  h is ju d g m e n t th e  learned judge 
states th a t  he is n o t go ing to  say th a t  anybody 
ough t in  th e  circum stances to  ha rd -a -po rt, 
the re fo re  th e  question is reduced to  w hethe r 
th e  Otranto  was neg ligent in  hard-a -sta rboard- 
ing , instead o f ta k in g  o ff her w a y  and keeping 
her course. O u r assessors have advised us th a t  
in  th e  circum stances ha rd -a -s ta rboa rd ing  w ith 
o u t decreasing speed was good seam anship. Thus 
we are faced w ith  opposite op in ions expressed 
b y  th e  tw o  sets o f assessors, w ho, presum ably* 
are e q ua lly  com peten t to  advise on such a 
techn ica l question. The d u ty  o f th e  c o u rt in  
such circum stances is po in te d  o u t in  clear and 
unm is takab le  te rm s b y  L o rd  Sum ner in  The 
A u s tra lia  (17 Asp. M ar. L a w  Cas., a t p . 88 ; 
135 L .  T . R ep., a t p. 579 ; (1927) A . C., a t p. 151 
and 153) as fo llow s : “  The c o u rt m ust exercise 
its  fu n c tio n  o f decid ing and f in d  consolation in  
a consciousness a t an y  ra te  o f b la n k  im p a r
t ia l i t y .  . . . The techn ica l advice g iven
in  th e  c o u rt be low  is advice ava ilab le  fo r  the  
consideration o f th e  appe lla te  tr ib u n a l,  as w e ll 
as th a t  g iven  b y  its  own assessors. The la tte r  
are n o t sub s titu ted  fo r  those p re v io us ly  con
su lted  ; th e y  are a d d itio n a l to  them , and i f  one 
adviser o r tw o  advisers are to  be preferred, i t  is 
because in  th e  ju d g m e n t o f the  c o u rt th e  advice 
g iven is such as in  its e lf  is the  m ore acceptable.
. . . I f ,  as m ay  happen, a judge cannot
decide in  h is ow n m in d  w he the r o r n o t the  
advice he receives is sound, his pos ition  is 
s im p ly  th a t  the  p o in t is n o t p roven and the  
loss fa lls  on th e  p a r ty  w ho bears th e  bu rden  o f 
p ro o f on th a t  issue.”  M y  d u ty , the re fore , is to  
exercise m y  ow n ju d g m e n t, pay ing  due regard 
to  th e  advice g iven b y  th e  E ld e r B re th re n  in

T h e  Ot r a n t o .
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th e  c o u rt be low  as w e ll as to  th a t  g iven  to  us b y
o u r assessors.

The learned judge  seems to  me to  have 
founded his ju d g m e n t to  a g reat e x te n t upon a 
ru le  w h ich  he calls “  the  golden ru le  to  take  o ff 
w a y .”  W ith  th e  u tm os t respect fo r  th e  op in ion  
o f  th e  v e ry  experienced judge, I  canno t th in k  
i t  r ig h t  fo r  the  c o u rt to  la y  dow n a ru le  p re 
scrib ing  the  p a rtic u la r ac tio n  to  be taken  b y  
the  stand-on ship when she finds herse lf in  the  
pred icam en t in d ica ted  in  th e  no te  to  a r t .  2 1 . 
U nde r th e  regu la tions th e  action , w h ich  i t  
th e n  becomes her d u ty  to  take , is le f t  to  the  
ju d g m e n t o f her na v ig a to r, as such ac tio n  m ust 
necessarily depend upon and v a ry  w ith  the  
circum stances. T o  take  an y  ac tio n  before the  
c r it ic a l m om ent has a rr iv e d  is, o f  course, 
e n tire ly  w rong , and to  s ta rboard  in  th a t  case 
is the  w o rs t possible ac tio n  th a t  cou ld  be taken  
because i t  means en te ring  th e  w a te r w h ich  
should be le f t  free to  enable th e  g ive -w ay sh ip  
to  pass under th e  stern  o f  th e  stand-on ship is 
she is so m inded. B u t  th e  p o s itio n  is d iffe re n t 
when th e  g ive -w ay sh ip  has le t  th e  t im e  go b y  
and she is so close th a t  she canno t an y  longer 
safe ly take  an y  p o r t  he lm  ac tio n  in  o rder to  
keep o u t o f th e  w ay. In  such circum stances the  
m aster o f th e  stand-on ship m ust be free to  
exercise h is best ju d g m e n t as to  the  appro
p ria te  ac tio n  to  be take n  and th e  o n ly  req u ire 
m en t is th a t  the  ac tion  should be such as m ig h t 
reasonably be taken  b y  a com peten t na v ig a to r. 
T o  ho ld  th a t  an y  ac tio n  o th e r th a n  ta k in g  o ff 
w a y  is p r im a  fac ie  an a c t o f  negligence w ou ld  
in  m an y  cases operate to  re lieve th e  g ive -w ay 
sh ip  w h ich  had caused th e  d if f ic u lty  fro m  the  
bu rden o f p ro v in g  c o n tr ib u to ry  negligence, and 
cast th e  bu rden o f p ro v in g  th a t  th e  ac tio n  taken  
b y  th e  stand-on ship was n o t neg ligent on th a t  
sh ip , w h ich  in  m y  o p in ion  w o u ld  be c o n tra ry  
to  w h a t was said b y  th e  House o f  L o rds  in  The 
Tasm ania (sup.). W ith  regard  to  th e  s ta te 
m en t made b y  the  learned judge  th a t  the  
Otranto had no r ig h t  to  assume th a t  the  K ita n o  
M a ru ,  a lth ou gh  too la te , w o u ld  n o t p o r t,  th is  is 
c o n tra ry  to  th e  op in ion  expressed b y  Bow en, 
L .J .  in  The M em non  (6  Asp. M ar. L a w  Cas., a t 
p . 320 ; 1888, 59 L .  T . Rep., a t p . 291). I n  th a t  
case th e  stand-on sh ip  was he ld  to  b lam e fo r 
n o t ha v in g  take n  o ff he r w a y  soon enough in  
breach o f  a r t .  18 o f th e  R egu la tions o f 1884, 
an d  th e  L o rd  Justice  says : “ I t  seems to  me 
c o n tra ry  to  com m on sense to  m a in ta in  th a t  
w hen you  are w a tch in g  a person w ho is do ing 
som eth ing w rong  and unreasonable you  have a 
r ig h t  to  assume th a t  a t some g iven m om ent he 
w i l l  cease th a t  course o f  conduct and adop t 
a n o th e r.”

The same reason w h ic h  led  th e  m aster o f th e  
Otranto to  conclude th a t  th e  t im e  fo r  ta k in g  
a c tio n  had a rrive d , nam ely , h is assum ption 
(w h ich  has been he ld  to  have been ju s tifie d ) 
th a t  th e  K ita n o  M a ru  was t r y in g  to  cross h is  
bows and w ou ld , the re fo re , keep he r course 
and speed, led h im  to  ha rd -a -s ta rboa rd  in  
o rder to  pass under he r stern, w h ic h  to  th e  
best o f h is ju d g m e n t was th e  safest course to  
adop t in  th e  circum stances. H e  d id  n o t lose '

h is  nerve, n o r was he a c tin g  in  th e  agony o f 
c o llis io n  w ith o u t an y  t im e  fo r  re flec tion . He 
states in  h is  evidence th a t  he considered the  
various courses open to  h im  and gave his 
reasons fo r  s ta rboard ing . A t  th e  t r ia l  he ad
hered to  h is  op in io n  th a t  th is  a c tio n  was in  the  
circum stances th e  best he cou ld  have taken  
to  avo id  c o llis io n  w ith o u t u n d u ly  endangering 
h is  sh ip  and th e  lives  he had on board , an 
op in io n  w h ic h  was e m p h a tica lly  endorsed by  
ou r assessors. H e  cannot, I  th in k ,  reasonably 
be he ld  to  be neg ligent fo r  n o t a n tic ip a tin g  
th a t,  a fte r  th e  Otranto had g ive n  th e  proper 
signa l in d ic a tin g  th a t  she was d ire c tin g  her 
course to  p o r t,  th e  K ita n o  M a ru  w o u ld  ta ke  
p o rt-h e lm  ac tio n , w i th  th e  in e v ita b le  resu lt 
th a t  she w o u ld  b r in g  herse lf across th e  Otranto's 
bows. The obvious in ference to  be d raw n  from  
th e  ac tio n  ta ke n  b y  the  K ita n o  M a ru  is th a t 
a t th e  c r it ic a l t im e  she was n o t keeping a 
proper lo o k -o u t and was be ing nav ig a ted  b y  an 
incom peten t person, w ho o n ly  w oke up to  the  
fa c t th a t  th e  Otranto was in  close p ro x im ity  
w hen he heard her s igna l, and the n , e ith e r 
th ro u g h  ignorance o r loss o f nerve, to o k  the  
w rong  ac tio n — an a c tio n  w h ich  cou ld  n o t and 
in  th is  c o u rt was n o t a tte m p te d  to  be ju s tifie d . 
I f  on hearing  th e  Otranto's s ignal th e  K ita n o  
M a ru  had acted in  a reasonable m a im er, and 
e ith e r had gone fu l l  speed astern, o r had s ta r
boarded, i t  is p la in  th a t,  w ith  th e  a id  o f the  
Otranto's ac tion , th e  th rea tened  co llis io n  w ou ld  
have been ave rted. E ven  i f  she had th e n  kep t 
her course and speed i t  now  tu rn s  o u t as a 
m a the m a tica l p ro po s ition  th a t  th e  Otranto's 
a c tio n  w ou ld  have avo ided a co llis io n  and the 
la tte r  w o u ld  have passed safe ly under he r stern.

T a k in g  a l l th e  circum stances in to  considera
t io n  and exerc is ing m y  ju d g m e n t on such a 
tech n ica l question  to  th e  best o f m y  a b il i ty ,  I  
p re fe r th e  o p in io n  o f ou r assessors to  th a t  o f the  
assessors in  th e  co u rt be low . T he  question, 
however, is n o t w h e the r th e  Otranto  has proved 
th a t  she acted r ig h t ly  in  s ta rboard ing , b u t 
w he the r th e  K ita n o  M a ru  has p roved  th a t  the  
a c tio n  ta k e n  b y  th e  Otranto  was w rong  in  the  
circum stances. The K ita n o  M a ru  came in to  
c o u rt w ith  a concocted s to ry  ; she has th e re 
fo re  o n ly  he rse lf to  b lam e th a t  th e  c o u rt is 
unab le to  say w h a t a c tio n  she w o u ld  have taken, 
o r w h a t w o u ld  have happened i f  th e  Otranto 
had take n  o ff w ay ins tead o f s tarboard ing- 
T he  learned judge, as I  understand h is  ju d g 
m en t, has condem ned th e  Otranto n o t because 
he had a rr iv e d  a t th e  conclusion th a t  i f  she had 
ta k e n  o ff w a y  th e  co llis io n  w o u ld  have been 
avo ided, o r th e  damage reduced, b u t  because 
b y  s ta rboa rd ing  she b ro ke  th e  golden ru le  he 
refers to . I f  I  am  r ig h t  th a t  th e re  is no such 
ru le , i t  fo llow s  th a t  th e  K ita n o  M a ru  has no t 
discharged th e  onus w h ich , accord ing to  the 
decision o f th e  House o f  Lords in  The Tasm ania  
(sup.), rests on her. E ven  if ,  however, in  the 
op in io n  o f th e  cou rt, i t  w o u ld  have been w iser 
to  have ta k e n  o ff w ay  instead o f  hard-a-star- 
board ing , I  t h in k  th a t  th e  m aster, w ho acted 
accord ing to  the best o f h is  ju d g m e n t in  the 
d if f ic u lt  p o s itio n  in  w h ic h  he fou nd  h im se lf
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Was a t m ost g u i l ty  o f an e rro r o f  ju d g m e n t, 
and th a t  h is  a c tio n  canno t ju s t ly  he h e ld  to  
|>ave been neg ligent. T he  observations made 
b y  th e  P resident (S ir  Joh n  B ig ha m ) in  The 
T rys t (11 Asp. M ar. L a w  Cas. 33 ; 101 L .  T . 
■Rep. 716  ; (1909) P. 333) are in  m y  o p in io n  
m uch to  th e  p o in t on th is  question . There  the  
Ortona was th e  stand-on sh ip , and w hen she 
found he rse lf so close to  th e  g ive -w ay sh ip  th a t  
ac tio n  b y  th e  la t te r  alone cou ld  n o t a v o id  a 
co llis ion , she ha rd-a -ported , keeping her speed. 
The g ive -w a y  sh ip  was he ld  to  b lam e fo r  th e  
co llis ion  w h ic h  ensued, b u t  i t  was contended 
by her th a t  th e  Ortona was also to  b lam e as she 
oug h t n o t to  have p o rte d  a t a l l,  and in  any 
®yent she ough t to  have ta k e n  o ff he r w ay. 
The President (11 Asp. M ar. L a w  Cas., a t p. 335 ; 
*01 L .  T . Rep., a t p. 718 ; (1909) P., a t  pp . 
336, 337 ) Sa id  : “  Then  i t  is said th a t  th e  
Ortona should be he ld  p a r t ly  to  b lam e because 
she m ig h t and ou gh t to  have reduced he r speed, 
apd i t  is  po in te d  o u t th a t  accord ing to  th e  en
gineer’s evidence an in te rv a l o f  th ree  m inu tes  
elapsed between th e  o rder fro m  th e  b ridge  to  
stand b y  and th e  c o llis io n  ; b u t, in  m y  op in ion , 
those in  charge o f th e  Ortona acted a ll th ro u g h  
fo r  th e  best. There m ay have been some e rro r 
° f  ju d g m e n t— som eth ing m ig h t have been done 
" h ic h  w o u ld  seem w iser w hen considered a fte r  
the  event— b u t the re  was in  m y  o p in io n  
n o th in g  w h ic h  cou ld  be described as negligence 
° f  those in  charge o f th e  Ortona.

F u rth e r, i f  c o n tra ry  to  m y  op in ion , th e  
Otranto was neg ligent in  s ta rboard ing , I  am  o f 
op in ion  th a t  the  p o rt-h e lm  ac tio n  take n  b y  th e  
K ita n o  M a ra ,  a fte r  th e  Otranto  had g iven  th e  
Prescribed signal in d ic a tin g  th a t  she was s ta r
board ing, was a subsequent and separate ac t 
° f  negligence on her p a r t,  and th a t  i t  was th is  
ac t w h ic h  was th e  p ro x im a te  cause o f  th e  
co llis ion . I f  th a t  be so, the n  the Otranto  is 
e n tit le d  to  recover in  fu l l  : (see The Volute, 15 
Asp. M ar. L a w  Cas., a t pp . 534, 535 ; 126 L .  T . 
R eP-, a t pp . 429, 430 ; (1922) A . C., a t p. 136).

L a s tly , i f  the re  be an y  rea l d o u b t w he the r 
the  ac tio n  take n  b y  the  Otranto  was neg ligent 
th  n 0 t ^ lc  End ing o f th is  c o u rt o u g h t to  be th a t  
fbe  K ita n o  M a ru  has n o t discharged th e  onus 
o f p ro o f w h ich  rests on her, and th a t  the re fore  
the  w ho le  loss fa lls  on her.

Before p a r tin g  w ith  th e  case, however, I  
uesire to  say a few  words abou t th e  au th o ritie s  
I 'ed upon b y  th e  respondents’ counsel. The 
earned judge  d id  n o t sta te  w h ich  o f the  cases 

' n m in d  w h crl he said th a t  he th o u g h t 
the  C ourt o f A ppea l and House o f Lo rds  had 
*a id  th a t  s ta rboa rd ing  in  circum stances s im ila r 
°  those p re v a ilin g  in  th e  present case cou ld  

n° t  be r ig h t .  Counsel have, however, re ferred 
ns to  several cases decided in  these courts , a ll 

r w h ich  are, in  m y  op in ion , d is tingu ishab le  
com the  present case on th e  g round th a t  i t  was 
eld in  each th a t  th e  s tand-on sh ip  was to  blam e 
' ‘cause she had disregarded some express 
'Section con ta ined in  th e  regu la tions.
tn  The Khedive (sup.) th e  House o f Lo rds  

ecided th a t  the  s tand-on sh ip  b y  s ta rboard ing  
ad disregarded th e  express d ire c tio n  con ta ined

[Ct. of App.

in  a r t .  16 o f th e  R egu la tions o f  1863 re q u ir in g  
he r to  stop and  reverse he r engines, and th a t,  
as no d isc re tion  had been le f t  to  her b y  th a t  
a rtic le , she was to  b lam e, a lth o u g h  her m aster 
poss ib ly  r ig h t ly  th o u g h t th a t  his he lm  ac tion  
w o u ld  p re ven t o r g re a tly  m it ig a te  th e  co llis ion . 
T h is  case shows c le a rly  th a t,  where th e  reg u la 
tion s  have been b roken , th e  question  o f  the  
exped iency o f  th e  ac tio n  take n  is irre le v a n t, 
and th e  fa c t th a t  th e  m aster ho ne s tly  th o u g h t 
th a t  in  th e  circum stances i t  w o u ld  be b e tte r 
seamanship to  take  ac tion , ins tead o f  adhering  
to  th e  R egu la tions, affords no excuse.

In  The M em non (sup.), pp . 317 and 488, the  
C ourt o f A ppea l and th e  House o f  Lo rds  he ld  
th a t  th e  stand-on ship, in  keeping her speed, 
had b roken  a r t .  18 o f  R egu la tions o f  1884, 
w h ich  requ ired  her (as w e ll as th e  g ive -w a y  ship) 
w hen approach ing ano the r ship so as to  in v o lv e  
r is k  o f  co llis ion , to  slacken her speed, o r stop 
and  reverse, i f  necessary, and th a t,  the re fore , 
she was p a r t ly  to  b lam e fo r  th e  co llis ion .

In  The O rduna (sup.) th e  C ourt o f A ppea l 
and  th e  House o f L o rds  he ld  th a t,  a lth o u g h  th e  
g ive -w a y  sh ip  had n o t p o rte d  in  t im e , y e t the  
s tand-on sh ip  b y  s ta rboard ing  had  disregarded 
her d u ty  unde r a r t .  21 to  keep her course and 
speed. L o rd  Sum ner pu ts  th e  case in  a n u t 
shell, as fo llow s : “  The evidence o f th e  officer 
o f  th e  w a tch  th a t,  a t  th e  m om ent when he to o k  
he lm  ac tio n  he judged  th e  p o s itio n  to  be a safe 
one, leaves h im  w ith o u t excuse.”

The N o rm an M onarch  (sup.) is  a ve ry  
s im ila r  case to  th a t  o f  The Orduna. I t  was 
the re  he ld  b y  th e  C ourt o f  A ppea l and the  
House o f  Lo rds  th a t  th e  stand-on sh ip  b y  
s ta rbo a rd ing  had b roken  th e  ru le  w h ich  
req u ire d  her to  keep her course and speed, 
and was, there fore , to  b lam e, a lth o u g h  the  
g ive -w a y  sh ip  was also to  b lam e fo r  ha v in g  
acted to o  la te .

A ga in , in  The A thena (sup.), th e  C o u rt o f 
A ppea l and th e  House o f  Lo rds  he ld  th a t  th e  
stand-on ship had n o t succeeded in  d ischarg ing 
th e  onus w h ich  la y  upon her o f  ju s t ify in g  her 
depa rtu re  fro m  her d u ty  to  keep her course and 
speed. These th ree  las t-m entioned  cases are 
au th o ritie s  fo r  th e  p ro po s ition  (w h ich  I  un de r
stood th e  appe llan ts n o t to  d ispu te ) th a t  th e  
d u ty  im posed on th e  s tand-on ship, under the  
no te  to  a r t .  2 1 , to  take  ac tio n  does n o t arise 
m ere ly  because th e  g ive -w ay sh ip  does n o t take  
ac tio n  to  keep o u t o f  th e  w a y  soon enough. 
T h e y  are m ost m a te ria l on th e  question  when 
and in  w h a t circum stances i t  becomes th e  d u ty  
o f th e  stand-on ship to  take  ac tion , b u t th e y  do 
n o t sup po rt th e  p ro po s ition  th a t  when th a t  
t im e  has a rr iv e d  s ta rboa rd ing  is necessarily 
o r even p r im d  fac ie  an ac t o f negligence. A l l  
the  a u th o ritie s  to  w h ich  ou r a tte n tio n  has been 
called show th a t  i f  th e  stand-on sh ip  departs  
fro m  th e  ru le  to  keep her course and speed 
before th e  c ruc ia l m om ent has a rr iv e d  when i t  
becomes her d u ty  to  ta ke  ac tion , she w i l l  be 
he ld  to  b lam e because she co m m itte d  a breach 
o f the  regu la tions unless she can c le a rly  show 
th a t  the  action  so taken  d id  n o t cause o r con
t r ib u te  to  th e  co llis ion , and such a breach w i l l

The Otranto.
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n o t be excused because th e  m aster considered 
i t  good seamanship under th e  circum stances 
to  de pa rt fro m  th e  regu la tions. B u t  where, 
as here, th e  regu la tions have n o t been broken, 
th e  question w h e the r a ship has been nav iga ted  
ne g lig e n tly  o r n o t m us t be de term ined on 
o rd in a ry  p rinc ip les  a p a rt fro m  th e  regu la tions. 
The p a r ty  a lleg ing  negligence m ust p rove  th a t  
th e  n a v ig a to r e xh ib ite d  a w a n t o f reasonable 
care and s k il l.  I n  such a case the  com petency 
o f  th e  na v ig a to r, his reasons fo r ta k in g  the  
p a r tic u la r  ac tio n  com pla ined of, and th e  ex
pediency o f  ta k in g  such ac tio n , are m ost 
re levan t.

I n  v ie w  o f  m y  o p in io n  th a t  th e  appe llan ts 
are r ig h t  on th e  m a in  question  i t  becomes 
unnecessary fo r  m e to  deal w i th  th e  subs id ia ry  
question  as to  w h e the r th e  learned judge  was 
r ig h t  in  a p p o rtio n in g  th e  b lam e e q ua lly  between 
th e  tw o  vessels and I  p re fe r n o t to  express any 
o p in io n  on th a t  p o in t.  I n  th e  re su lt fo r  th e  
reasons sta ted , I  am  o f o p in io n  th a t  th is  appeal 
succeeds and th a t  th e  ju d g m e n t pronounced 
in  th e  c o u rt be low  should be v a rie d  b y  p ro 
nouncing th a t  th e  co llis io n  was so le ly  caused 
b y  th e  fa u lt  o f  th e  owners, m aster and crew o f 
th e  K ita n o  M a ru  o r some o r one o f  th e m  and 
b y  condem ning th e  respondents in  th e  w ho le  
o f th e  appe llan ts ’ coun te rc la im  and b y  con
dem ning th e  respondents in  th e  appe llan ts ’ 
costs o f  th e  c la im  and coun te r c la im  in  the  
c o u rt be low  and in  th e  costs o f  th is  appeal.

Gr e e r , L .J .— I f  i t  had n o t been th a t  I  am  
d iffe r in g  fro m  th e  ju d g m e n t o f H i l l ,  J . and th e  
ju d g m e n t o f S c ru tton , L .J . ,  I  p ro b a b ly  w o u ld  
have con tented m yse lf b y  saying th a t  I  agree 
w ith  th e  ju d g m e n t th a t  has ju s t  been de live red 
b y  Lawrence, L .J .  fo r  th e  reasons s ta ted  b y  
h im , b u t ha v in g  regard to  th e  difference o f 
ju d ic ia l op in ion , I  reg re t to  say th a t  I  deem 
i t  necessary to  in f l ic t  an o the r som ewhat long 
ju d g m e n t upon th e  co u rt and upon th e  patience 
o f th e  law  reporters.

A t  o r abou t 8.48 p .m . on th e  11 th  A ug . 1928, 
a c o llis io n  to o k  place between th e  defendants’ 
steam er, th e  Otranto and th e  p la in t if fs ’ steamer, 
th e  K ita n o  M a ru .  T he  owners o f th e  K ita n o  
M a ru  b ro u g h t th is  ac tio n  in  th e  A d m ira lty  C ourt, 
a lleg ing  th a t  th e  Otranto  was alone to  b lam e 
fo r  th e  co llis ion . T he  owners o f th e  Otranto 
p u t in  a defence and coun te rc la im  a lleg ing  th a t  
th e  K ita n o  M a ru  was alone to  b lam e fo r  the  
co llis ion . H i l l ,  J ., w ho tr ie d  th is  ac tio n  w ith  
T r in i t y  M asters, has decided th a t  b o th  were to  
b lam e and has ap po rtioned  th e  damage equa lly . 
O r ig in a lly , b o th  pa rties  appealed, b u t th e  
p la in t if fs  have w ith d ra w n  th e ir  appeal, and 
th e  o n ly  m a tte rs  fo r  th is  c o u rt to  consider are 
those w h ic h  are in v o lv e d  in  th e  defendants’ 
appeal.

The  defendants, b y  th e ir  counsel, contend 
th a t  th e  learned judge  was w rong  in  dec id ing  
th a t  th e  Otranto  was to  b lam e a t a ll,  and 
secondly, th a t  even i f  she be he ld to  b lam e, a 
la rge r p o rtio n  o f  th e  b lam e should be a ttached 
to  th e  p la in t if fs ’ vessel th a n  to  th e  defendants’ , 
and  th e  ju d g m e n t o f th e  learned judge, so fa r  I
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as i t  deals w ith  th e  ap po rtionm e n t, should be 
va ried  b y  a t t r ib u t in g  a la rge r p o r tio n  o f the  
damages to  th e  p la in t if fs . H i l l ,  J . d isbelieved 
th e  evidence g iven  b y  th e  p la in t if fs ’ witnesses, 
b u t came to  th e  conclusion th a t,  n o tw ith s ta n d 
in g  th is  false evidence, th e  Otranto was e q ua lly  
to  b lam e w ith  th e  K ita n o  M a ru  fo r  th e  damage 
occasioned b y  th e  co llis ion .

T he  K ita n o  M a ru  is  a tw in  screw steam ship 
o f  7,952 tons gross and 474 ft. long. A t  th e  
t im e  o f th e  co llis ion , she was laden w ith  abou t
2,000 tons o f cargo, w ith  a d ra u g h t o f  19 ft. 
l l i n .  fo rw a rd  and 22 ft. a f t .  The  Otranto is a 
tw in  screw tu rb in e  s team sh ip  o f 20,032 tons 
gross, and 658 ft. long . She was in  ba lla s t, w ith  
a large num ber o f passengers and num erous 
crew, and her d ra u g h t was 2 4 ft. fo rw a rd  and 
2 6 ft. lO in . a ft .  T he  K ita n o  M a ru  was bound 
sou th  fro m  M idd lesbrough  to  A n tw e rp , and 
th e  Otranto was bound east fro m  th e  H u m be r 
fo r  a N o rw eg ian  cruise. T hey  came in to  co l
lis io n , th e  p o r t  bow o f  th e  K ita n o  M a ru  and 
th e  stem  o f th e  Otranto, a t  ne a rly  a r ig h t  angle. 
T h e y  had o r ig in a lly  been on crossing courses 
n e a rly  a t r ig h t  angles, th e  K ita n o  M a ru  
head ing a course S.E. b y  S. f  S. m ag ne tic , 
and th e  Otranto  a course N .E . b y  E . J  E . 
m agnetic . A s th e y  were approach ing each 
o th e r th e  K ita n o  M a ru  had th e  Otranto on h e r 
s ta rboard  side. She was, the re fo re , th e  g ive 
w ay sh ip  under a r t .  19, and as soon as th e y  
became near enough to  be described as crossing 
vessels, i t  was he r d u ty  to  keep o u t o f th e  w ay 
o f th e  Otranto, and under a r t .  21 i t  was th e  
corresponding d u ty  o f th e  Otranto to  keep her 
course and speed, unless th e  facts were such 
as to  b r in g  th e  case w ith in  th e  no te  appended 
to  th a t  a rtic le , w h ich  is as fo llow s : ‘ W hen , 
in  consequence o f th ic k  w eathe r o r o th e r causes, 
such vessel finds herse lf so close th a t  co llis io n  
canno t be avo ided b y  th e  a c tio n  o f th e  g iv in g 
w a y  vessel alone, she also sha ll ta ke  such ac tio n  
as w i l l  best a id  to  a v e rt co llis io n  ”  : (See 
a rts . 27 and 29). I t  is  to  be observed th a t  th e  
words are n o t “  is so close th a t  c o llis io n  cannot 
be avo ided ,”  o r “  becomes so close ”  o r  “  gets 
so close,”  “  th a t  c o llis io n  cannot be avo ided,”  
b u t  th e  words are “  finds he rse lf so close th a t  
c o llis io n  cannot be avo ided ,”  words w h ich , in  
m y  v iew , leave room  fo r  th e  exercise o f  a 
reasonable f in d in g  o r ju d g m e n t b y  th e  n a v ig a to r 
o f th e  s tand-on sh ip . T he  learned judge  states 
h is  find ings on th e  evidence as fo llow s  :
“  I  accept th e  evidence fro m  th e  Otranto th a t  
th e  K ita n o  M a ru  made no a lte ra tio n  t i l l  she 
was a t th e  v e ry  outside th ree -qua rte rs  o f a 
m ile  aw ay, and p ro b a b ly  less. I  do n o t be lieve 
th e  K ita n o  M a ru  ha rd -a -po rted  m ore th a n  
once o r gave a sh o rt b la s t m ore th a n  once. 
The fa c t th a t  th e  a c tio n  ta k e n  was h a rd -a -po rt, 
and n o t p o r t,  confirm s th e  conclusion th a t  i t  
was ta k e n  a t ve ry  close quarte rs . I f  ta ke n  
e a rlie r a s lig h t p o r tin g  w o u ld  have been s u ffi
c ie n t. T he  fa c t th a t  th e  s ta rboard  engines 
were reversed before th e  p o r t  engine also po in ts  
to  th e  engines be ing used to  assist ra p id  ac tio n  
o f th e  he lm . On th e  o th e r hand, th e  defendants’ 
case I  accept.

T h e  Ot r a n t o .
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I t  te lls  very m uch against themselves as w e ll 
®s against th e  p la in tiffs . I  accept i t  as an 
honest case. I  believe th e  evidence o f the  
defendants’ witnesses. T h e ir case is th a t  the  
Otranto was tra v e llin g  a t abou t s ixteen kno ts  
®pd saw a t abou t seven m iles distance the  
K itan o  M a ru  on a bearing  w h ich  was accu ra te ly  
taken b y  the  second officer ; th a t  th e  bearing 
con tinued th e  same fo r  ab ou t ten  m inu tes ; 
th a t  th e  second officer th e n  sent a message to  
the  m aster, who came to  th e  b ridge. Then  the  
fa s te r  takes up th e  s to ry  (con firm ed b y  the  
second officer). E ig h t  m inu tes before the  
co llis ion  th e  K ita n o  M a ru  was judged  to  be 
tw o  to  tw o -a nd -a -ha lf m iles aw ay, and abou t 
th ree -and -a -ha lf po in ts  on th e  p o r t  bow . The 
bearing con tinued a lm ost the  same, v a ry in g  
O'dy b y  one degree. Three o r fo u r m inutes 
before th e  co llis ion , when th e  distance, as the  
m aster judged, was a q u a rte r to  ha lf-a -m ile , 
nnd was judged  b y  th e  second officer to  be 
h a rd ly  th ree -quarte rs  o f a m ile— up to  th a t  
tim e  th e  K ita n o  M a ru  had n o t a lte red  her 
course o r her speed o r g iven an y  signal. U pon 
th a t th e  com m ander recognised th a t  the  
Position was v e ry  dangerous, and decided to  
take action , and abou t th ree  m inu tes before 
the  co llis ion  he gave an o rder “  S ta rboard  15,”  
and im m e d ia te ly  “  H a rd -a -s ta rb oa rd .”  T h a t 
o rder was carried  o u t and he gave tw o  sho rt 
blasts. H e  b ro u g h t th e  K ita n o  M a ru  a l i t t le  
on the  p o r t  bow, and the n— and n o t u n t i l  then  

the  K ita n o  M a ru  began to  tu rn  to  s tarboard  
ahd gave a sho rt b las t. Im m e d ia te ly  upon th a t  
he gave an o rder ha rd -a -po rt, and before i t  
cou ld be carried  o u t he counterm anded i t ,  
and repeated ha rd-a -s ta rboa rd , and fo llow ed 
h a t b y  fu l l  astern on b o th  engines abou t a 

m in u te  before th e  co llis ion . A t  th e  co llis ion  
he K ita n o  M a ru  was sw ing ing to  starboard , 

?hd  th e  Otranto to  p o r t.  I  accept th is  evidence.
And in  fa c t th a t  th e  tw o  b lasts o f  the  Otranto 

Preceded th e  one b las t o f  th e  K ita n o  M a ru .  
u t, accepting i t ,  I  canno t do otherw ise th a n  

,r'A th a t  th e  Otranto  ha rd-a-starboarded, and 
d id  n o t take  engine ac tio n  and reverse u n t i l  a 
'm ry  sho rt t im e  before the  co llis ion .”  Lo w e r 
how n th e  learned judge  finds th a t,  a t  th e  tim e  
ha t th e  Otranto  starboarded, the  t im e  had 

conre w hen th e  Otranto  was e n tit le d  to  ac t in  
accordance w ith  th e  d irec tions  con ta ined in  
he no te  to  a r t .  21. H e  he ld th a t  some la titu d e  

m ust be a llow ed to  th e  m aster o f  th e  stand-on 
v essel in  m ak ing  his decision as to  w he the r a 
Collision can o r canno t be avo ided b y  th e  
a c tio n  o f th e  g ive -w ay vessel alone, and th a t,  
m  the  case under consideration, th e  t im e  had 
c°m e when th e  Otranto  was e n tit le d  to  act, 
and  th a t  i t  cou ld  n o t be said th a t  her m aster 

°ted  to o  soon. The Otranto  was, there fore , 
m t in  th e  w rong  in  fa il in g  to  keep her course 
‘ nd speed. I f  th e  t im e  had a rr iv e d  fo r  her to  

c t under th e  no te, I  w i l l  assume fo r  th e  tim e  
w< ing th a t  th is  fin d in g  o f H i l l ,  J . in  th is  respect 
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°n  a fte r  dealing w ith  th e  case on th is  assump- 
• °m  H i l l ,  J . decided th a t,  th o u g h  th e  tim e  

ad come fo r  her to  take  such ac tio n  as the

best a id  to  a v e rt co llis ion , she had take n  the  
w rong  action  and, b y  do ing so, she was neg li
gent o r b lam e w orthy . The f irs t  question  to  be 
de term ined is, w he the r the  learned judge  was 
r ig h t  in  th is  v iew .

A  g reat m any au th o ritie s  have been c ited  to  
us upon th is  question, b u t, a fte r  a ll, th e  question 
in  eve ry  case is a question o f fa c t to  be 
de te rm ined  on the  proved facts o f each case, 
and is n o t a question o f  law  to  be de term ined 
on a u th o r ity .  Assum ing th a t  th e  learned judge 
was r ig h t  in  com ing to  th e  conclusion th a t  
when th e  Otranto s tarboarded th e  tim e  had 
come fo r her to  take  some action , w h ich  in  the  
ju d g m e n t o f a care fu l and s k ilfu l na v ig a to r was 
lik e ly  to  best a v e rt co llis ion , I  am  o f op in ion  
th a t  th e  m aster o f  th e  Otranto  d id  n o t ac t 
ne g lige n tly  o r in  an y  w a y  inconsis tent w ith  
s k ilfu l seamanship. Judged b y  w h a t in  fa c t 
happened, her m aster to o k  th e  w rong  course and 
one w h ich , ha v in g  regard to  th e  subsequent 
n a v ig a tio n  o f th e  K ita n o  M a ru  resu lted  in  the  
co llis ion , b u t th e  reasonableness o r skilfu lness 
o f  th e  course adop ted b y  th e  m aster o f the  
Otranto is  n o t to  be de term ined b y  the  event, 
b u t b y  th e  facts th a t  were present to  h is m in d  
a t th e  t im e  th a t  he exercised his ju dg m en t. 
I t  was p la in  to  h im , fro m  th e  bearings th a t  had 
been ca re fu lly  take n  fro m  t im e  to  t im e , th a t  the  
K ita n o  M a ru  was n o t in  fa c t ta k in g  any proper 
steps to  keep o u t o f his w ay. I t  was reasonable 
fo r  h im  to  conclude th a t  she was n o t keeping 
a p rope r lo ok -o u t and th a t  she was n o t go ing 
to  take  an y  steps in  su ffic ien t t im e  to  avo id  
c o llid in g  w ith  h im  i f  he d id  no th in g . I f  he was 
r ig h t  in  h is ju d g m e n t as to  w h a t th e  K ita n o  
M a ru  was l ik e ly  to  do, i t  fo llow ed th a t  he w o u ld  
be r ig h t  in  his conclusion th a t  a co llis ion  w o u ld  
be avo ided i f  he hard-a -sta rboarded. I f  he 
hard-a -sta rboarded he, the re fo re , enabled the  
K ita n o  M a ru ,  b y  con tin u in g  her course, to  keep 
o u t o f h is w ay. A f te r  g iv in g  the  o rder hard-a - 
starboard , th e  ap p ro p ria te  signal was g iven to  
the  K ita n o  M a ru  th a t  th e  Otranto was d irec tin g  
her course to  p o rt, whereupon th e  m aster o f 
th e  K ita n o  M a ru  gave an o rder w h ich , under 
th e  circum stances, was, in  m y  ju dg m en t, 
bound to  lead to  a co llis ion . Ins tead  o f  keeping 
o u t o f th e  w a y  o f th e  Otranto b y  co n tin u in g  
s tra ig h t on, so th a t  th e  vessels w o u ld  pass 
s ta rboard  to  s tarboard , he po rte d , the reby , in  
m y  ju d g m e n t, m ak ing  i t  in e v ita b le  th a t  the  
tw o  vessels w o u ld  come in to  co llis ion . The 
m aster o f th e  Otranto, w hen he saw w h a t th e  
o th e r vessel was do ing, gave a m om e n ta ry  
o rder to  p o r t,  w h ich  he im m e d ia te ly  rescinded 
before i t  had had t im e  to  check the  d irec tio n  
o f his vessel to  p o r t.  A t  th a t  t im e  I  do n o t 
th in k  he cou ld  have saved th e  s itu a tio n  b y  
p o rtin g , tho ugh  possib ly th e  co llis ion  w ou ld  have 
happened in  a w a y  d iffe re n t fro m  th e  w a y  in  
w h ich  i t  d id  happen.

The learned judge, however, he ld , fo llow ing  
his ow n decisions in  m any cases where the  
facts were s im ila r tho ugh  n o t id en tica l, th a t  
to  s ta rboard  in  such a po s ition  cou ld n o t be 
r ig h t ,  and th a t  th e  golden ru le  to  be observed 
was th a t  she should take  o ff he r w ay. In  m y
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ju d g m e n t, tho ugh  th e  ru le  m a y  be a golden 
one, i t  is n o t an  absolute one and i t  is n o t a 
ru le  o f  law . As i t  happened, in  th e  present 
case, i f  th e  m aster had adop ted engine ac tio n  
and reversed h is  engines, i t  is p robab le , b u t  
b y  no means ce rta in , th a t  a co llis ion  w o u ld  
n o t have take n  place a t a ll, b u t  in  an y  case he 
had to  ac t w ith o u t any know ledge as to  when, 
i f  a t a ll, th e  m aster o f th e  K ita n o  M a ru  was 
lik e ly  to  g ive an o rder ha rd -a -p o rt. I  th in k  
he was e n tit le d  to  assume th a t  i f  he s ta r
boarded and gave no tice  to  th e  K ita n o  M a ru  
th a t  he was do ing so, th e  K ita n o  M a ru  w o u ld  
th e n  see th a t  th e  o n ly  reasonable course fo r  
h im  to  take  w o u ld  be fo r  h im  to  keep o u t o f 
th e  w a y  o f th e  Otranto in  w h ich  he was. I  
canno t th in k  th a t  i t  was neg ligent o r b lam e
w o r th y  on th e  p a r t  o f th e  m aster o f th e  Otranto  
to  assume th a t  th e  m aster o f th e  K ita n o  M a ru  
w ou ld , a fte r  n o tic in g  th a t  th e  Otranto  was 
d ire c tin g  h is course to  p o r t,  take  th e  course 
w h ich  was o b v io us ly  th e  m ost dangerous and 
w h ic h  w o u ld  n o t keep th e  K ita n o  M a ru  o u t 
o f  th e  w a y  o f th e  Otranto, b u t  w o u ld  p u t  her 
in to  th e  w a y  o f  th e  Otranto  and m ake a co l
lis io n  ce rta in . U n d e r these circum stances, 
w ith o u t th e  assistance o f th e  assessors, I  
should have come to  th e  conclusion th a t  th e  
learned judge  was w ro ng  in  ho ld ing  th e  Otranto  
p a r t ly  to  b lam e fo r  th e  co llis ion , b u t m y  
ju d g m e n t in  th is  case is con firm ed b y  th e  
ju d g m e n t o f  th e  v e ry  experienced assessors 
w ho assisted us in  th is  c o u rt.

I n  th is  case questions have been p u t  to  o u r 
assessors, and th e ir  answers seem to  me to  
show th a t  th e y  agree w ith  th e  v ie w  th a t  I  
have expressed, b u t  g rea t re liance was placed 
b y  M r. D u n lo p , fo r  th e  respondents, on a 
num ber o f  cases w h ich  he c ited , especia lly 
on The O rduna (sup.). I n  th a t  case the  
O rduna  and th e  K o n a k ry  were crossing vessels 
a t a v e ry  obtuse angle, the re  be ing o n ly  a 
difference o f 17 degrees fro m  opposite courses. 
I t  is  obvious, under these circum stances, th a t  
i t  m ig h t be q u ite  safe fo r  th e  g ive -w ay vessel 
to  postpone p o r tin g  u n t i l  she was v e ry  close 
to  th e  o th e r vessel, as a v e ry  s lig h t p o r tin g  
w o u ld  have k e p t her o u t o f  th e  w a y  o f  the  
Orduna, and th e  O rduna  was he ld  to  b lam e 
because she starboarded, according to  her 
ow n evidence, a t a t im e  when those on board 
th e  O rduna  th o u g h t th a t  th e  vessels w o u ld  
pass safe ly on th e  course on w h ich  th e y  were, 
b u t  th a t  i t  was desirable to  g ive  a w id e r course 
to  th e  K o n a k ry  and th e y  starboarded fo r  th a t  
purpose. I t  was the re  he ld  th a t  th e  no te  to  
a r t .  21 had  no a p p lica tio n  to  th e  case, as th e  
ac tio n  o f th e  O rduna  in  s ta rboa rd ing  was n o t 
requ ired  to  avo id  co llis ion , and, the re fo re , i t  
was n o t ju s tifie d  b y  th e  no te  : (See th e  speech 
o f L o rd  F in la y  a t (1921) A . C., a t pp . 255, 256, 
and th e  s h o rt ju d g m e n t o f L o rd  Sum ner a t 
(1921) A . C. 260). T h a t case has no s im ila r ity ,  
in  m y  ju d g m e n t, to  th e  present case where 
the  vessels were approach ing on a lm ost per
pend icu la r courses.

A  num ber o f o th e r cases were c ite d  b y  M r. 
D u n lo p  in  w h ich  i t  was decided th a t  s ta r
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board ing  was a w rong  m anœ uvre. The decision 
in  each case m us t depend on th e  special facts 
p roved  in  each case, and in  m y  ju d g m e n t 
the re  is no ru le  o f law  o r good sense to  th e  
effect th a t  i t  is  never r ig h t  fo r  a stand-on 
vessel to  s ta rboa rd  o r th a t  i t  is a lways negligent 
n a v ig a tio n  fo r  h im  to  do so. A r t .  21 pu ts  a 
severe bu rden upon h im , b u t  i t  does n o t 
p re ven t h im  fro m  saying th a t  “  under th e  
circum stances as I  saw th e m  a t th e  m om ent 
I  was ca lled upon to  a c t i t  appeared reasonably 
safe fo r  me to  ta ke  th e  ac tio n  th a t  I  d id , and, 
therefore, I  was n o t neg ligen t.”  T hough  th is  
is n o t a case o f ac tio n  take n  b y  a m aster wrho 
lo s t h is head in  the  agony o f co llis ion , th e  
circum stances w h ich  ca lled fo r  ac tion  on his 
p a r t  were n o t d iss im ila r to  those w h ich  call 
fo r  ac tio n  in  th e  agony o f co llis ion . H e  was 
p u t in to  a po s itio n  o f  d if f ic u lty  b y  th e  in it ia l 
fa u lt  o f  th e  K ita n o  M a ru ,  and he had to  do 
th a t  w h ic h  appeared to  be reasonably safe a t 
th e  tim e  he acted. The ac tio n  th a t  he too k  
w o u ld  have been reasonably safe if ,  a fte r  
no tice , th e  K ita n o  M a ru  had done w h a t she 
ough t to  have done, and fo r  m y  p a r t I  cannot 
h o ld  th e  Otranto  to  blam e fo r  w h a t happened, 
because her m aster acted upon the  assum ption 
th a t  when th e  m aster o f th e  K ita n o  M a ru  
knew  th a t  he was s ta rboa rd ing  he w o u ld  have 
made a correspond ing ly  safe move b y  s ta r
bo a rd ing  h im se lf, or, w o u ld  have con tinued 
on his course. I  canno t he lp  th in k in g  th a t  
th e  learned judge a llow ed h im se lf to  be too  
m uch under th e  in fluence o f  h is decisions in  
o th e r cases, and has s ta ted as an absolute 
ru le  o f n a v ig a tio n  a ru le  w h ich , th o u g h  usua lly  
r ig h t ,  s t i l l  adm its  o f exceptions.

F o r  these reasons, on th e  assum ption above 
made, I  th in k  th a t  th e  K ita n o  M a ru  should 
have been he ld  sole ly to  b lam e fo r  th e  co l
lis ion  on th e  g round th a t  the re  was no negligent 
n a v ig a tio n  on th e  p a r t  o f th e  Otranto ; and, 
secondly, on th e  g round th a t  even assuming 
th e  Otranto to  have been neg ligent in  s ta r
board ing , s t i l l  the  rea l cause o f the  co llis ion 
was th e  subsequent negligence o f th e  K ita n o  
M a ru  in  p o rtin g  when, i f  she had acted w ith  
reasonable care, she w o u ld  e ithe r have s ta r
boarded, o r k e p t s tra ig h t on.

I  have h ith e r to  assumed th a t  the  learned 
judge  was r ig h t  in  h is v ie w  th a t  th e  tim e  
had a rr iv e d  when th e  m aster o f th e  Otranto 
was e n tit le d  to  act b y  a lte r in g  his course o r 
speed, b u t  i t  was contended before us th a t 
inasm uch as a t th e  t im e  he d id  a lte r h is course, 
and i f  th e  o th e r vessel im m e d ia te ly  ported, 
a co llis ion  w o u ld  have been avoided, the  
Otranto should be he ld  to  b lam e because she 
co m m itte d  a breach o f a r t .  21. W e have 
been advised, and I  th in k  r ig h t ly  advised, 
th a t  i f  th e  Otranto had k e p t her course and 
speed and th e  K ita n o  M a ru  had p o rte d  a t the 
t im e  she d id  th e  vessels w o u ld  have passed 
clear o f  one ano the r and the re  w o u ld  have 
been no co llis ion . I t  was argued th a t  upon 
these facts the  f irs t  p a r t  o f a r t .  21 was s t ill 
in  opera tion  and th a t  the  circum stances w h ich  
under th e  no te  to  th a t  a rtic le  made i t  the  d u ty

T h e  O t r a n t o .
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° f  th e  Otranto  to  take  such ac tio n  as w o u ld  
best a id  to  a v e rt co llis ion  had n o t happened. 
A r t .  21 and th e  no te  th e re to  m us t be read 
along w ith  a r t .  27 w h ic h  says : “  In  obeying
and cons tru ing  these ru les, due regard sha ll 
be had  to  a ll dangers o f  n a v ig a tio n  and co l
lis ion  and to  an y  special circum stances w h ich  
n ia y  render a depa rtu re  fro m  th e  above rules 
necessary in  o rder to  avo id  im m ed ia te  danger.”  
I  th in k  th e  tru e  p r in c ip le  upon w h ich  these 
tw o  ru les are to  be app lied  to  th e  fac ts  o f 
any p a r tic u la r  case is th a t  w h ich  was sta ted  b y  
L o rd  H ersche ll in  The Tasm ania  (6  Asp. 
M ar. L a w  Cas. a t p . 518 ; 63 L .  T . R ep. a t 
P- 2 ; 15 A pp . Cas. a t p . 226), where he says : 
“ As soon th e n  as i t  was, o r ough t to  a m aster 
° f  reasonable s k il l and prudence to  have been, 
obvious th a t  to  keep h is course w o u ld  in vo lve  
'n irned ia te  danger, i t  was no longer th e  d u ty  
° f  th e  m aster o f th e  Tasm an ia  to  adhere to  
the 22nd  ru le  ” — th e  22nd  ru le  a t th e  t im e  
° f  th is  decision was th e  ru le  unde r w h ich  the  
stan d -on  sh ip  had  to  keep her course— “  H e 
"'as n o t o n ly  ju s tif ie d  in  de pa rting  fro m  i t ,  
b u t bound to  do so, and to  exercise his best 
ju dg m en t to  avo id  th e  danger w h ich  
th rea tened.”

In  The A lbano  (10 Asp. M ar. L a w  Cas. 370 ;
L . T . R ep. a t p . 339 ; (1907) A pp . Cas. a t 

P- 207), S ir G ore ll Barnes, in  g iv in g  th e  ju d g 
m en t o f  th e  P r iv y  C ouncil, says th is  : “ I t  
n ius t always be a m a tte r  o f some d iff ic u lty  
fo r the  m aster o f a vessel w h ich  has to  keep her 
course and speed w ith  regard to  ano the r vessel 
w h ich  has to keep o u t o f her w ay, to  de term ine 
when th e  t im e  has a rr iv e d  fo r  h im  to  take  action  
fo r  i f  he a c t to o  soon he m ay d isconcert any 
notion w h ich  th e  o th e r vessel m a y  be ab ou t to  
■'void h is vessel, and m ig h t be b lam ed fo r so 
do ing, and y e t th e  t im e  m ay  come a t w h ich  he 
•nust take  ac tion . There fore he m us t keep his 
course and speed up to  some p o in t, b u t  th e  
Precise p o in t m us t necessarily be d if f ic u lt  to  
determ ine, and some l i t t le  la titu d e  has to  be 
allowed to  th e  m aster in  de te rm in ing  th is .”  
In  th a t  case th e  suggestion against the  m aster 
was th a t  he had acted to o  la te , b u t I  do n o t 
see w h y  th e  same la titu d e  should n o t be a llow ed 
fo  h im  when th e  question is w he the r he acted 
to o soon. Indeed  i t  seems to  me m ore im p o r- 
ta n t to  see th a t  th e  regu la tions should n o t be

in te rru p te d  as to  render i t  n e x t to  im possib le 
| ° r  th e  stand-on sh ip  to  ac t in  t im e  th a n  th a t  
“ e should be a llow ed a l i t t le  la titu d e  in  ac tin g  
f°o  la te  because ac tin g  in  t im e  m ay  save th e  
collis ion , b u t ac tin g  too  la te  can never save

co llis ion . I f  he is ob liged to  w a it  u n t i l  th e  
■ast m om ent, when i t  in  fa c t becomes im possib le 
jo r  th e  g ive -w ay ship to  avo id  a co llis ion  b y  
bcr ac t alone, in  n ine ty -n ine  cases o u t o f a 
bund red th a t  m om ent w i l l  be a llow ed to  pass, 
bod a co llis ion  w i l l  o ften  become in e v ita b le .

possible consequences o f  such an in te r 
p re ta tio n  o f th e  rides seem to  me q u ite  appa l- 
uOS in  a case lik e  th e  present, where the  m aster 
°  the  Otranto was faced w ith  th e  reasonable 
P ro b a b ility  o f  a d isaster to  b o th  ships, in - 
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v o lv in g  th e  loss o f m any va luab le  lives, i f  
he d id  no th in g , and, on th e  o th e r hand, a h igh  
p ro b a b ility  th a t  i f  he starboarded and gave th e  
ap p ro p ria te  signal th e  officer in  charge o f th e  
o th e r ship w o u ld  do w h a t a care fu l and obser
v a n t officer w o u ld  do ; th a t  is to  say tu rn  aw ay 
fro m  h im , and n o t in to  h im . Unless 1 am 
forced b y  th e  regu la tions, o r th e  decisions o f 
th is  c o u rt, o r th e  House o f Lo rds , to  h o ld  th a t  
th e  Otranto b roke  th e  regu la tions, and was, 
there fore , p a r t ly  to  b lam e, I  am  n o t inc lined  
so to  ho ld .

I n  th e  case o f The O lym pic and H .M .S .  
Hawke, L o rd  P a rke r uses these words (1913)
P . a t p . 217) : “  A  vessel w h ich  under the  
crossing ru le  has to  keep o u t o f th e  w ay 
o f  ano the r vessel m ust a c t before the re  be 
ac tu a l danger. I f  she a llow s th e  tim e  fo r 
ac tin g  to  go b y , she m ay  lead th e  o the r vessel 
to  suppose th a t  she cannot, o r does n o t in te nd  
to  act. I n  such a case the  la tte r  vessel m ay 
be re lieved fro m  th e  rec iproca l ob liga tion  
o f m a in ta in in g  her ow n course and speed.”  
I n  th e  same case (1913) P . a t p. 245), 
V aughan W illia m s , L .J .  cites a s ta tem ent w ith  
regard to  th e  rules in  M arsden on Collisions, as 
fo llow s : “  The ru le  re q u irin g  a ship to  keep her 
course and speed m us t be observed s tr ic t ly .  
So long as the re  is a p o s s ib ility  o f the  o th e r ship 
c learing  her, she m ust stand on. Thus S ir 
James H annen refused to  fin d  a sa iling  ship 
to  b lam e fo r  ta k in g  no step, u n t i l  th e  las t 
m om ent, to  avo id  co llis ion  w ith  a steamer w h ich  
she saw was ta k in g  no measures to  keep o u t 
o f  th e  w ay. The guide o f th e  steamer's action  
is th e  p resum p tion  th a t  the  sa iling  vessel w i l l  
keep her course. W ith  reference to  the  same 
ru le  under a prev ious A c t, D r . L u sh in g to n  said :
‘ I  w h o lly  deny th a t  danger w o u ld  be averted, 
o r th a t  in f in ite ly  g reater danger w o u ld  n o t 
occur, i f  a vessel close-hauled on th e  la rbo a rd  
ta ck , on descrying a steamer, were to  take  
upon herse lf to  devia te  fro m  her course fo r 
th e  purpose o f g e ttin g  o u t o f th e  w a y  ; because 
I  am  o f op in ion  th a t  b y  so do ing i t  w o u ld  lead 
to  th e  chance o f in f in ite ly  m ore collis ions 
th a n  a t the  present.’ ”  The L o rd  Justice  then  
w e n t on to  say : “ I t  seems un ce rta in  on the  
cases w he the r th e  exception to  th e  ru le  on ly  
arises w hen a co llis ion  is in e v ita b le  unless 
ave rted  b y  th e  ship w h ich  has to  keep her course 
and speed, o r w he the r th e  exception  applies 
when th e  co llis ion  is so probable th a t  good sea
m anship, i f  the re  were no ru le , w o u ld  ju s t ify  
ac tio n  b y  the  ship, bound to  keep her course, 
to  a v e rt co llis ion .”

I  p re fe r to  fo llo w  the  la tte r  a lte rn a tive  
suggested b y  th e  L o rd  Jus tice ’s com m ent to  
th e  sta tem ent in  Marsden, o r th e  expression 
o f  D r. Lu sh in g to n ’s views on rules w h ich  were 
d iffe re n tly  fram ed fro m  those a t present in  
opera tion , and I  p re fe r to  fo llo w  th e  op in ions 
o f L o rd  H ersche ll in  The Tasm ania (sup.), o f  
S ir G ore ll Barnes in  The A lbano (sup.), and o f 
L o rd  Justice  Vaughan W illia m s  and L o rd  
P a rke r in  The O lym pic and H .M .S . Hawke  
(sup.) ra th e r th a n  w h a t I  conceive to  be th e  too
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r ig id  statem ents o f  the  e ffect o f th e  regu la tions 
in  M arsden and b y  D r . Lu sh in g to n  in  th e  o lder
eases.

A t  f irs t  s igh t th e  decision o f The Khedive (sup.) 
seems to  be c o n tra ry  to  th e  v ie w  I  am  express
ing, b u t th a t  was a decision under a r t .  16 o f 
th e  R egu la tions o f  1863, w h ich  says th a t  every 
steam ship w hen approaching ano the r sh ip  so 
as to  in vo lve  r is k  o f co llis ion  sha ll slacken 
speed, or, i f  necessary, stop and reverse. I t  
was the re  he ld  th a t  th is  app lied  to  th e  stand- 
on  ship, and was an express o rder to  slacken 
her speed, and she cou ld  n o t escape responsi
b i l i t y  o f a breach o f th e  ru les b y  saying th a t  
she starboarded in  a m anner th a t  was n o t 
neg ligent under th e  circum stances. T h a t ru le  
has been a lte red , th e  present ru le  be ing : 
“  E v e ry  steam  vessel w h ich  is d irec ted  b y  these 
ru les to  keep o u t o f  th e  w a y  o f  an o the r vessel 
sha ll, on approaching her, i f  necessary, slacken 
her speed, o r stop o r reverse.”  T h is  applies 
to  th e  g ive -w ay ship, and n o t expressly to  the  
stand-on ship. The no te  to  a r t .  21 was n o t 
added u n t i l  1897, and, there fore, was n o t in  
opera tion  a t th e  t im e  o f  the  decision in  The 
Khedive (sup.). I  th in k  th e  no te  ju s tifie s  
reference to  a r t .  27 as bearing  on th e  in te r 
p re ta tio n  o f th e  note.

Some usefu l observations on th is  sub ject 
are to  be fou nd  in  th e  ju d g m e n t o f B arg rave  
Deane, J . in  The H untsm an  (11 Asp. M ar. 
L a w  Cas. a t p . 608 ; 104 L .  T . R ep. a t p . 466) 
where he says th is  : “  U p on  th is  question as 
to  a lte rin g  her speed b y  a vessel whose d u ty  
i t  is to  keep i t  unde r a r t .  21 , i t  is a lm ost im 
possible to  la y  dow n an y  fixed  ru le . Good 
seam anship requires th a t  in  an y  case a tim e  
m ay  come when th e  course o r speed o r b o th  o f  a 
s tand-on ship m ay  and ou gh t to  be a lte red. 
T he  d if f ic u lty  in  such a case is to  decide a t 
w h a t exact t im e  such a lte ra tio n  n o t o n ly  m ay 
be b u t  ough t to  be m ade. I t  is im possib le, 
m a th e m a tica lly  speaking, to  f ix  th a t  t im e —  
various ing red ien ts  come in to  th e  m a tte r—  
th e  l ig h t  o r clearness o f  th e  atm osphere b y  
w h ich  a fa ir  ju d g m e n t o f distances m ay be 
fo rm ed— th e  speed and course o f th e  o the r 
vessel fro m  w h ich  an accurate estim ate m ay 
be fo rm ed o f th e  p o in t where th e  tw o  in te r 
secting  courses w i l l  m eet i f  b o th  vessels con
tin u e  th e ir  course and speed— and th e  fu rth e r 
a lm ost insuperable d if f ic u lty  o f de tecting , as 
in  th is  case, a t one o’ c lock in  th e  m orn ing , 
th e  precise m om ent w hen th e  g iv ing -w a y  
vessel m ay  be a lte r in g  he r course and the  
precise m om ent when i f  she does n o t a lte r her 
course a p ru d e n t officer in  charge o f th e  stand- 
on vessel feels i t  to  be h is d u ty  to  do som ething, 
and i f  som eth ing w h a t th a t  som eth ing is to  be. 
The bu rden o f  ta k in g  action  and depa rting  
fro m  th e  ru le  is cast upon th a t  officer, w ho has 
to  determ ine w hen th a t  p o in t o f departu re  
occurs. I t  m ust n o t be pressed too  severely 
in  any case. I f  th e  officer is ca re fu lly  w a tch ing  
th e  m ovem ents o f  the  o th e r vessel and en
deavouring to  do his best to  judge when the 
t im e  sha ll a rr iv e  fo r  h im  to  act, i t  ough t n o t

to  be made a co m p la in t against h im  th a t  he 
w a ited  to o  long  o r he acted too  soon. I f  he 
acts to o  soon he m ay  d isconcert an y  action  
w h ich  th e  o th e r vessel m ay  be abou t to  take 
to  avo id  h is vessel. I t  is d iff ic u lt  to  determ ine 
th e  c r it ic a l m om ent, and some la titu d e  m ust 
be a llow ed to  th e  officer o f  a stand-on sh ip  who 
is c le a rly  do ing his u tm o s t in  a po s itio n  o f 
d if f ic u lty  caused b y  bad  n a v ig a tio n  b y  those 
in  charge o f  a g iv in g -w a y  sh ip .”  I  agree w ith  
a l l those observations. S im ila r considerations 
in fluenced B ig ha m , J . in  The T rys t (sup.). 
I  agree w ith  th e  op in ions expressed b y  B arg rave  
Deane, J .  w h ich  I  have read. I n  m y  v iew , 
i t  is  n o t th e  la w  th a t,  i f  th e  stand-on sh ip  is 
p roved  to  have a lte red  her course o r speed, 
before th e  la s t m om ent a t w h ich  i t  is possible 
fo r  th e  g ive -w ay sh ip  b y  her ow n ac tio n  alone 
to  avo id  co llis ion , th e  stand-on ship m us t be 
he ld  to  b lam e. Some reasonable m a rg in  o f 
t im e  m ust be a llow ed to  th e  stand-on ship 
b o th  before and a fte r  th e  la s t possible m om ent. 
I  also th in k  th a t  in  th is  case H i l l ,  J ., advised 
b y  th e  T r in i ty  M asters, w i th  whose op in ion  
ou r assessors agreed, was r ig h t  in  h o ld ing  th a t 
th e  Otranto  d id  n o t a c t outside th a t  m arg in  o f 
t im e . I  do n o t feel com pelled to  g ive th e  rules 
a con s tru c tion  w h ich  w o u ld  in vo lve  an ob liga 
t io n  on th e  m aster o f th e  s tand-on sh ip  to  do 
th a t  w h ich  no hum an be ing cou ld possib ly  be 
expected to  do. The la s t m om ent a t w h ich  
th e  g ive -w ay ship can, b y  its  own act, avo id  
a co llis ion  is a p o in t o f t im e  in fin ite s im a l in  
e x te n t. I t  passes a lm ost a t th e  m om ent when 
i t  a rrives. I  canno t th in k  th a t  th e  rules mean 
th a t  th e  s tand-on sh ip  m ust stand-on and fa il 
to  take  measures to  avo id  an im pend ing  danger 
u n t i l  th e  exact m a them atica l p o in t o f t im e  has 
a rr iv e d  w hen th e  g ive -w ay sh ip  canno t, b y  
a n y th in g  she does, avo id  a co llis ion . I  th in k  
th e  note to  a r t .  2 1 , w ith  its  reference to  a r t .  27, 
enables us to  g ive  a w id e r con s tru c tion  to  
a r t .  2 1 , and a llow  some la titu d e  to  th e  stand- 
on ship to  a c t before th e  exact m athem atica l 
p o in t o f t im e , to  w h ich  I  have re ferred, has 
a rrived .

The learned judge in  th is  case, h is  tw o  
assessors and ou r assessors, have come to  the  
conclusion th a t  when th e  Otranto  starboarded, 
i t  was su ffic ie n tly  near the  t im e  a t w h ich  i t  
was necessary to  do som eth ing to  avo id  the  ris k  
o f a co llis ion  th a t  th e  Otranto  m ust be he ld  no t 
to  have acted too  soon.

I t  is said to  be im possib le to  take  th is  v iew , 
ha v in g  regard to  the  decisions o f th e  House o f 
Lo rds  in  The O rduna (sup.), The A thena (sup-), 
and The N orm an M onarch (sup.). In  my 
ju dg m en t, the re  is n o th in g  in  an y  o f these 
decisions to  p re ven t th e  c o u rt fro m  ho ld ing 
th a t,  in  the  present case, th e  Otranto  d id  n o t act 
too  soon. In  The N o rm an M onarch (sup.), d  
does n o t appear to  have been contended th a t, 
on th e  evidence accepted b y  the  cou rt, the 
T lir ig ia  d id  n o t ac t to o  soon. She appears to 
have starboarded tw ice , once, under the 
im pression th a t  the  N orm an M onarch  was a 
sa iling  vessel. I  th in k  th e  case was decided on
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questions o f fac t, and I  can e x tra c t no ru le  
o f law  fro m  i t .  The same is tru e  o f th e  Athena. 
I t  is to  be observed th a t,  b o th  in  th e  N orm an  
M onarch  and in  th e  Athena, as in  th e  Orduna, the  
vessels were approaching a t a fine angle, and, 
there fore, a v e ry  l i t t le  p o rtin g  a t a la te  m om ent 
b y  the  g ive -w ay vessels w o u ld  have been 
suffic ient to  p re ven t a co llis ion . The m a in  
con ten tion  in  th e  Athena  was th e  same as in  the  
Orduna, “  th a t  a t th e  tim e  when th e  stand-on 
sh ip  starboarded, th e  vessels were no longer 
crossing vessels, and the  r is k  o f  co llis ion  had 
ceased.”  On th e  facts, H i l l ,  J . found  against 
th is  con ten tion . I t  appears fro m  th e  re p o rt 
jn  th e  C ourt o f  A ppea l (10 L I .  L .  R ep. 729), 
ln  the  ju d g m e n t o f Bankes, L .J . ,  a t p . 731, 
th a t th e  p o in t th a t  was argued in  th e  present 
case was also argued in  The Athena. W h a t 
Bankes, L .J .  says abou t i t  is th is  : “  N o w  the  
o ther p o in t is th is  : M r. Bateson seeks to  b r in g  
his case w ith in  th e  reasoning w h ich  un de rlay  
the decisions in  th e  cases o f  The A lbano (sup.), 
The H untsm an (sup.), and The Ranza (sup.). 
"hose were a ll cases where a m an, th o u g h  n o t 
acting, perhaps, in  th e  agony o f co llis ion , acted 
Under th e  fear o f  co llis ion  in  the  sense o f  some
th in g  ha v in g  to  he done im m e d ia te ly  because 

the  fea r o f co llis ion  ; b u t i t  seems to  me q u ite  
unpossibk, to  b r in g  th is  case w ith in  th a t  class 
u l a u th o r ity  because the  case o f  The W ar 
Bahadur is th is  : T h a t when I  to o k  th e  action  
I  d id  take  b y  s ta rboa rd ing  th e  he lm , I  was under 
uo fea r o f  co llis ion  a t a l l ; I  th o u g h t th a t  a ll 
danger o f  co llis ion  had  passed, I  acted as I  
u id  because th e  vessels had ceased to  be crossing 
Vessels, and I  m ere ly  d id  i t  as a m a tte r o f  pre- 
cuu tion  in  o rder th a t  I  m ig h t n o t cause in 
convenience b y  the  tw o  vessels passing too  
close to  each o th e r.”  I  understand these 
observations o f th e  L o rd  Jus tice  as leav ing  
0Pen th e  question w he the r th e  n a v ig a to r o f a 
stand-on ship can be excused i f  he ceases to  
ueep bis course and speed a t a t im e  when i t  
^fou ld  seem reasonable to  a s k ilfu l n a v ig a to r 
tb a t i t  was necessary fo r  h im  to  act in  o rder to  
uvo id im m ed ia te  danger, tho ugh  th a t  t im e  m ay 
be before the  exact m om ent when th e  give- 

ship cou ld  n o t, b y  her ow n act, avo id  a 
co llis ion. The judgm ents  o f H i l l ,  J . and the  
b o u rt o f  A ppea l in  The A thena (sup.) were 
u llirm ed in  th e  House o f  Lo rds , as I  read the  
rePort, on th e  g round  th a t  th e  House o f Lo rds 
'vere n o t prepared to  in te rfe re  w ith  th e  find ings 
* fa c t o f the  t r ia l  judge and o f th e  C ourt o f 
A Ppeal.
T I  have a lready de a lt w ith  th e  decision in  

fle O rduna (sup.), w h ich  appears to  me to  be 
UiUiost e xa c tly  s im ila r to  th a t  in  The Athena  
j UP.). In  m y  ju d g m e n t, the re  is no ru le  o f 
uw established b y  these cases w h ich  prevents 

_ U’s c o u rt fro m  accepting th e  f in d in g  o f H i l l ,  J ., 
bo saw and heard th e  witnesses, th a t  th e  tim e  
ad come w hen i t  was reasonably necessary 
0 t the  m aster o f th e  Otranto  to  ac t in  order to  
. ° 'd  im m e d ia te  danger. Some m arg in  o f  

. "(.le m u s t be a llow ed to  th e  stand-on ship 
,(,1'e and a fte r  th e  la s t m om ent has a rrive d .

I t  has ss t i l l  to  be considered in  every case w he the r

th e  stand-on ship has acted w ith in  th a t  m arg in . 
I  am  n o t m yse lf disposed to  place g reat re liance 
on estim ates o f  t im e  and po s itio n  made b y  
observers on a ra p id ly  m ov ing  vessel, o r on 
ca lcu la tions based on m a the m a tica l estim ates 
o f  th e  course o f  a vessel, de term ined b y  its  
the o re tica l tu rn in g  circ le . I  th in k  m ore w e igh t 
should be a ttached  to  the  ju d g m e n t o f an 
experienced and tru s tw o rth y  na v ig a to r, whose 
evidence th e  judge  w ho saw and heard h im  
accepts. I  th in k  H i l l ,  J ., th e  T r in i ty  M asters, 
and ou r tw o  assessors, were r ig h t  in  the  view  
th e y  have taken  th a t  th e  tim e  had come fo r  th e  
m aster o f th e  Otranto  to  m ake some a lte ra tio n  
in  h is course or speed to  avo id  im m ed ia te  
danger, and th a t,  in  s tarboard ing , he to o k  
action  th a t  was n o t e ith e r neg ligent o r unsea
m an like .

I n  m y  ju d g m e n t, th is  appeal ough t to  be 
a llow ed on tw o  grounds : (1 ) th a t  th e  Otranto 
was n o t, to  an y  ex te n t, to  b lam e fo r  th e  co llis ion  ;
(2 ) th a t  in  an y  event, th e  p ro x im a te , e ffective , 
sub s tan tia l o r rea l cause (w h ichever be th e  
r ig h t  w o rd ) was th e  negligence o f  the  K ita n o  
M a ru  in  p o rtin g  a fte r  th e  Otranto  had signalled 
saying th a t  she, th e  Otranto, was s ta rboard ing . 
I  agree th a t  th e  o rder o f th is  c o u rt should be as 
sta ted in  Law rence’s, L .J .  ju dg m en t.

S o lic ito rs  : fo r  the  appe llants, Messrs. Parker, 
Garrett, and C o .;  fo r  th e  respondents, Messrs. 
W alton  and Co.

F r id a y , Jan . 31, 1930.

( B e fo r e  S c r u t t o n , S l e s s e r , a n d  R o m e r , 
L .J J .)

D i x o n  v . S t e a m s h i p  A y r e s o m e  ( O w n e r s ) ,  ( a )

A P P E A L  U N D E R  T H E  W O R K M E N ’ S COM PEN SA
T IO N  A C T .

W orkm en's compensation —  Accident —  A ris in g  
out o f and in  the course o f the employment—  
W orkm an employed on a sh ip  as coal trim m er—  
Leaving the sh ip  in  the wrong way— N o t outside 
employment— W orkm en's Compensation A ct 
1925 (15 &  16 Geo. 5, c. 84), s. 1.

The dependant, D ixo n , an in fa n t, appealed fro m  
an aw ard o f the County Court judge, who held 
that an accident d id  not arise w ith in  the scope 
o f the employment where the deceased workm an, 
Chambers, a coal trim m er employed on the 
respondents' ship, was k ille d  on leaving the 
ship in  the fo llo w in g  circum stances: The 
respondents' ship, going to load coal, was ly in g  
alongside a w h a r f ; the ship was 2 ft. fro m  the 
w harf. The bu lw ark was about the level o f 
a ha n d ra il on the side o f the w harf, each being 
about 3f t .  (¡in. high and there was about 2f t .  
between them. The forem an o f the trim m ers  
and a trim m er, whom he described as employed 
under h im , went down to the sh ip  to place the 
chute in  position , so that the coal could be 
shot in to  the hold. They got on board, the

( t )  R e p o r te d  by  T . W . MOROAN, Esq., B arris te r-a t-Law .
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forem an by stooping under the ha nd ra il and  
then ju s t  ju m p in g  or stepping on to the edge 
o f the bu lwark, and there was no evidence 
whether the dead m an got over the ha n d ra il or 
under the ha nd ra il when he went over the 
bu lw ark. They arranged the chute in  about ten 
m inutes and then, as there was noth ing to tr im  
u n t il some coal had been shot in to  the hold, 
they both le ft the ship. The forem an on that 
occasion stepped on to the bu lwark, and then on 
on to the top o f the ra i l,  and then hopped down 
on to the staith. The deceased m an followed, 
and when he got his weight on the ha n d ra il he 
slipped and fe l l  on his r ig h t side. The evidence 
was not clear whether the dead m an slipped in  
his ju m p  on the bu lwark and then slipped again  
as he got on to the hand ra il, whether he made 
an ineffective ju m p  because he slipped on 
the bu lwark and consequently d id  not land  
square on the hand ra il, or whether he got a 
f irm  ju m p  fro m  the bu lw ark and slipped when 
he touched the hand ra il. I n  any event the 
result was that he was k illed . The bu lw ark was 
the sh ip 's bu lw ark. The h a nd ra il was on the 
quay and the quay d id  not belong to the ship. 
I f  the deceased had landed on the h a nd ra il and  
then fe ll,  i t  was a question whether the accident 
happened on the sh ip 's  premises at a ll, and i f  
he was not on the sh ip 's  premises when the 
accident happened, i t  was a question whether 
the employment had ceased. The County 
Court judge d id  not, however, deal w ith  that 
p o in t in  h is award, but he sa id  that the question 
in  dispute in  th is case was whether the action 
o f the deceased in  leaving the vessel as he d id  
was an act done in  the course o f the employ
ment. The witness had sa id  defin ite ly that i t  
was not the rig h t way o f leaving the sh ip  ; a 
ladder or gangway was provided whereby men 
could leave the ship. The County Court judge  
made an aw ard in  fa vo u r o f the employers. 

H eld , that there was no evidence on which the 
County Court judge could have come to the 
conclusion that getting o ff the sh ip  by stepping  
fro m  the bu lw ark to the quay or to the hand ra il 
was so f a r  removed fro m  anyth ing contemplated 
by either p a rty  that i t  would not be held to be 
w ith in  the employment at a l l ; no r had the 
workm an, when he slipped and fe l l  and was 
k illed , le ft the sh ip 's premises so as to bring  
h im  outside the employment o f the sh ip  when 
the accident happened. Therefore the accident 
in  th is case happened w ith in  the scope o f the 
workm an's employment and the award o f the 
County Court judge in  fa vo u r o f the employers 
must be set aside.

A p p e a l  fro m  an aw ard  o f th e  judge  o f the  
N o r th  Shields C oun ty  C ourt, s it t in g  as an 
a rb itra to r  under th e  W o rkm e n ’s Com pensation 
A cts .

The appe llan t, Frances D ix o n , c la im ed as 
n e x t fr ie n d  o f James D ix o n , an in fa n t,  aged 
eleven years, o f P e rry  M a in , N o r th  Shields, the  
sum  o f 100Z. 16s. com pensation in  respect o f 
th e  death  b y  accident a ris ing  o u t o f and in  
th e  course o f his em p loym ent, o f one James 
Chambers. The in fa n t, James D ix o n , was an

il le g it im a te  son o f th e  deceased w o rk m a n , 
Chambers.

T he  respondents denied l ia b i l i t y  on the  
grounds th a t  th e  in fa n t  was n o t a dependant o f 
th e  deceased w o rkm a n , and  th a t  th e  w o rk 
m an ’s dea th  was n o t caused b y  accident 
a ris ing  o u t o f and in  th e  course o f the 
em p loym ent.

H is  H o n o u r Judge S ir F ranc is  G reenwell held 
th a t  th e  acc ident to  Cham bers d id  n o t arise 
o u t o f and  in  th e  course o f  h is em p loym ent.

The  facts re la tin g  to  th e  acc ident were as 
fo llow s :

O n th e  25 th  June 1929, th e  respondents’ 
steam ship Ayresome was ly in g  alongside a 
w h a r f a t N o rth u m b e rla n d  D ock, ready to  load 
coal. The sh ip  was 2 ft .  fro m  th e  w h a rf, the  
b u lw a rk  o f th e  sh ip  be ing leve l w ith  th e  hand
ra i l on th e  side o f th e  w h a rf, and each being 
3 ft .  6 in . h igh . The deceased w o rkm an , James 
Chambers, was a coal t r im m e r  em ployed on 
th a t  ship. I n  com ing o ff th e  ship on th a t  day, 
Chambers stepped o ff th e  b u lw a rk  o f th e  ship 
on to  th e  h a n d ra il on th e  side o f th e  quay, 
slipped and  fe ll. H e  suffered in ju r ie s  from  
w h ic h  he d ied on th e  5 th  J u ly  1929.

R o b e rt R eay, under w hom  Cham bers w orked , 
said th a t  he and Chambers were leav ing  the  
ship, he h im se lf stepped on to  th e  b u lw a rk , then 
on to  th e  to p  o f th e  h a n d ra il, and th e n  hopped 
dow n to  th e  s ta ith . H e  looked back  and  saw 
Chambers hang ing  on th e  ha nd ra il. I t  looked 
as i f  he had  slipped w hen g e ttin g  on to  th e  hand
ra il.  H e  d id  n o t no tice  an y  o th e r means o f 
g e ttin g  o ff th e  ship, b u t  he a fte rw a rds  saw an 
18 ft. ladder. I t  was across th e  tw o -fo o t space 
between th e  b u lw a rk  and th e  h a n d ra il. In  
cross-exam ination  he a d m itte d  th a t  s tepping 
across th e  h a n d ra il was n o t th e  r ig h t  w a y  to  
leave th e  ship. A n o th e r w itness, Samuel 
M ille r , a f i t te r ,  said th a t  he saw R eay and 
Chambers leav ing  th e  ship, and th a t  when 
Chambers g o t h is w e ig h t on to  th e  hand ra il, 
he s lipped and  fe ll on h is r ig h t  side.

The C o un ty  C o u rt judge  said th a t  the  
question was w he the r th e  action  o f th e  deceased, 
in  leav ing  th e  sh ip  as he d id , was an ac t done 
in  th e  course o f th e  em p loym ent. T he  witness 
R eay said d e fin ite ly  th a t  i t  was n o t th e  r ig h t 
w a y  o f leav ing , and also th a t,  tho ugh  he d id  
n o t kn o w  i t  a t  th e  tim e , a w a y  b y  means o f 
a ladder b r id g in g  th e  space between th e  vessel 
and  th e  s ta ith  was p ro v id ed . In  those c ircu m 
stances, i t  appeared to  th e  C o un ty  C ourt 
judge  to  be clear on th e  cases c ite d  th a t  the  
acc ident b y  w h ich  th e  deceased lo s t h is life  
d id  n o t happen in  th e  course o f h is em p loy
m en t, and he the re fo re  made h is aw ard fo r  the 
respondents.

The dependant appealed on th e  grounds th a t 
the  accident to  the  w o rkm an  arose o u t o f a n d  
in  th e  course o f h is em p loym ent, and th a t 
the re  was no evidence on w h ich  th e  C o u n ty  
C o urt judge  cou ld  f in d  th a t  th e  accident d id  
n o t happen in  th e  course o f  th e  em p loym ent ; 
th a t  he m isd irected h im s e lf b y  considering 
th a t  because th e  w o rkm an  le ft  th e  sh ip  in  a
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Way  th a t  was n o t th e  r ig h t  w ay , he necessarily 
'yen t ou tside th e  scope o f h is em p loym ent ; 
th a t  th e  evidence showed th a t  in  leav ing  a 
ship on w h ich  he was engaged th e  w o rkm an  
"was k il le d  in  do ing  an ac t fo r  th e  purposes o f 
his em ployers’ tra d e  o r business, and the re  
v'ras no evidence o f an y  p ro h ib it io n  against 
his leav ing  th e  sh ip  in  th e  w a y  he d id  ; th a t  
there was no evidence on w h ic h  th e  C oun ty  
C ourt judge  cou ld  f in d  th a t  th e  w o rkm an  knew  
th a t th e  w a y  he le f t  the  ship was n o t th e  r ig h t  
Way  ; and th a t  th e  w o rkm a n ’s ac t in  so leav ing  
the ship was no m ore th a n  a d e v ia tion  fro m  the  
Prescribed m e thod  o f leav ing  th e  ship : th a t  
the  judge  fa ile d  to  d ire c t h im se lf w ith  regard 
to  the  d is tin c t io n  between acts d iffe re n t in  
h ind  fro m  those w h ich  th e  w o rkm an  was em 
ployed to  do and acts w h ich  m ere ly  am ounted 
to  m isconduct in  pe rfo rm in g  w o rk  w h ic h  th e  
W orkm an was em ployed to  do ; th a t  as th e  w o rk 
m an was k il le d  w h ile  do ing  an a c t fo r  th e  
Purposes o f and in  connection w ith  h is em 
ployers’ tra d e  o r business w h ile  he was abou t 
his em p loym ent, and  a t th e  t im e  w hen and a t j 
the  place where he was c a rry in g  o u t his em p loy- ! 
u ien t, and as such an a c t was n o t and was n o t j 
alleged to  be an “  added p e r il,”  i t  d id  n o t dis- | 
e n title  th e  dependant to  com pensation in  
respect o f th e  w o rkm a n ’s death.

W ill ia m  Shakespeare and  J .  Charlesworth 
t ° r  th e  ap pe lla n t, th e  dependant.— There was 

evidence to  ju s t i fy  th e  decision o f the  
C ounty C ourt judge  th a t  th e  fa ta l acc ident to  
J ames Chambers d id  n o t arise o u t o f and in  the  
course o f  his em p loym ent. The judge  th o u g h t 
ha t i f  a w o rkm an  d id  n o t ac t in  th e  r ig h t  w ay, 
ha t p reven ted  th e  accident fro m  aris ing  o u t o f 

aud in  th e  course o f th e  em p loym ent. The 
question is w hethe r th e  judge  m isd irected 
uunself. On th e  evidence th e  deceased w o rk 
m an was do ing w h a t he was em ployed to  do, 

u t n o t in  th e  r ig h t  w ay, and accord ing to  the  
au tho rities , th a t  does n o t ta ke  th e  accident 
°u ts ide  th e  scope o f th e  em p loym ent.

The fo llo w in g  a u th o ritie s  were re ferred to  : 
avidson (Charles I t . )  and Co. v . M ’Robb or 

y fic e r  (118 L .  T . R ep. 451 ; (1918) A . C. 304), 
a llan t v . steamship Gabir (Owners of) (12 Asp. 

"Uar. L a w  Cas. 284 ; 108 L .  T . R ep. 50), Guest 
j ' Gaston and Co. (135 L .  T . R ep. 400 ; (1927)
, lb  1), Howells  v . Great Western R a ilw ay  
1 32 L .  T . R ep. 544), Kearon  v . Kearon  (1911, 
£* I r - L .  T . 96 ; 4 B . W . C. C. 435), Keyser v . 
y a rd r ic k  and Co. (1910, 4 B . W . C. C. 87), 
‘Oshbrook v . The Tim es S h ipp ing  Company (16 

f W '  M ar. L a w  Cas. 209 ; 1923, 129 L .  T . Rep.
°)> M o rriso n  v . steamship A b o u k ir (Owners 

T )  (1928, W . C. &  Ins . R ep. 293 ; 21 B . W . C. C.
, ’’ h Stewart (John) and Son L im ite d  v . 
y y g h iir s t  (116 L .  T . R ep. 763 ; (1917) A . C.

r  h . i f ,  Duckworth  and P . J .  Sykes fo r  the  
0n Pondents, the  em ployers.— The question  was 
o f V ° r  l l le  C o un ty  C o iir t  judge. A t  th e  tim e  

the  acc ident th e  deceased w o rkm a n  had 
1 sed to  be in  th e  em p loy o f th e  respondents.

H is  em p loym ent ceased when he le ft  the  ship, 
and th e  respondents were n o t liab le  : (see 
Cook v . Steamship M on trea l (Owners) (1913, 
108 L .  T . R ep. 164 ; 6 B . W . C. C. 220).

S c r u t t o n , L .J .— T h is  is a p o in t o f some 
considerable d iff ic u lty ,  p a r t ly  ow ing to  the  
course w h ich  was take n  a t th e  t r ia l  and ow ing, 
to  some ex te n t, to  an agreem ent w h ich  has 
been made between th e  pa rties . A  ship go ing 
to  load coal was ly in g  alongside a w h a r f ; the  
sh ip  was 2 ft.  fro m  th e  w h a rf. The b u lw a rk , 
I  ga ther, was abou t th e  leve l o f  a h a n d ra il on 
th e  side o f th e  w h a rf, each be ing abou t 3ft.. 6 in . 
h igh , and the re  was abou t 2 f t .  between them . 
The forem an o f the  tr im m e rs  and a tr im m e r 
w hom  he describes as em ployed under h im , 
w e n t dow n to  th e  ship to  place the  chute in  
po s itio n , so th a t  th e  coal cou ld be shot in to  the  
ho ld . T h e y  g o t on board , th e  forem an b y  
stooping under th e  ha n d ra il and the n  ju s t 
ju m p in g  o r s tepping on to  th e  edge o f  th e  b u l
w a rk , and i t  is n o t s ta ted w he the r Chambers, 
the  dead m an, g o t over th e  h a n d ra il o r under 
the  h a n d ra il w hen he w e n t over th e  b u lw a rk . 
T hey  arranged th e  chu te  in  ab ou t te n  m inutes, 
and then , as the re  was n o th in g  to  t r im  u n t il 
some coal had been shot in to  th e  ho ld , th e y  
b o th  le f t  th e  ship, th e  forem an on th a t  occasion 
stepped on to  the  b u lw a rk  and the n  on to  the 
to p  o f th e  ra il,  and then , as he describes i t ,  
hopped down on to  th e  s ta ith .

The evidence abou t Chambers is th is  : The 
m an w ho saw h im  says : “ I  saw R eay leave 
th e  sh ip  as he has sta ted, Chambers fo llow ed ; 
when he go t his w e ig h t on th e  h a n d ra il he 
s lipped and fe ll on his r ig h t  side.”  R eay h im 
se lf says : “  I  looked back and saw Chambers 
hang ing on th e  h a n d ra il ; i t  looked as i f  he 
had slipped com ing on th e  h a n d ra il.”  I t  is 
n o t, o f  course, c lear fro m  th a t— i t  is le f t  in  
com ple te d o u b t— w h e the r th e  dead m an, 
Chambers, slipped in  h is ju m p  on the b u lw a rk  
and th e n  slipped again as he go t on to  th e  hand
ra il,  w he the r he made an ine ffec tive  ju m p  
because he slipped on th e  b u lw a rk , and, conse
q u e n tly , d id  n o t la nd  square on th e  hand ra il, 
o r w he the r he g o t a f irm  ju m p  fro m  th e  b u lw a rk  
and slipped when he touched th e  ha nd ra il. 
H ow ever, u n fo rtu n a te ly , th e  re su lt o f  the  s lip  
was th a t  he was k ille d .

W hen one reads th e  evidence o f the  forem an 
i t  w i l l  be seen th a t  he said : “  I  am  em ployed 
b y  th e  H a r t le y  M a in  C o llie ry  Com pany, and 
Chambers was em ployed under me as a 
tr im m e r .”  One expects to  f in d  th a t  the  
defendants are th e  H a r t le y  M a in  C o llie ry  
Com pany, b u t the  defendants are n o t the  
H a r t le y  M a in  C o llie ry  C om pany ; th e  defendants 
are th e  owners o f the  ship, and i t  appears th a t 
th e  un ion  w ho deals w ith  these tr im m e rs , and 
th e  sh ipp ing  federa tion  w ho deal w ith  th e  ship 
have a so rt o f agreem ent th a t  a tr im m e r  sha ll 
be tre a te d  as be ing in  th e  em p loy o f th e  ship, 
so th a t  th e  owners o f th e  ship are p u t as the  
defendants. T h a t m ay  raise a question— a 
v e ry  troub lesom e one in  some cases— because
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tr im m e rs  v e ry  o ften  w o rk  tw o  o r th ree  ships 
a t a t im e , go ing fro m  one to  th e  o ther. In  
whose em p loy is th e  tr im m e r  w hen he is go ing 
fro m  sh ip A  to  sh ip  B  on th e  w h a r f?  T h a t 
is one o f those in te res tin g  questions th a t  the  
people w ho made th is  agreem ent never th o u g h t 
abou t, and w h ich  w i l l  be fo u g h t o u t, I  suppose, 
some day.

B u t  th e  fa c t o f  th e  p o s s ib ility  o f such an 
agreem ent a t once m a y  raise th is  question. 
The sh ip  is th e  ship, and its  b u lw a rk  is the  
sh ip ’s b u lw a rk . The h a n d ra il is on th e  quay, 
and th e  quay  does n o t be long to  th e  ship. I f  
a m an has landed on th e  h a n d ra il and the n  
fa lls , is he on th e  sh ip ’ s premises a t a ll, and, 
i f  he is n o t on th e  sh ip ’s premises, has his 
em p loym ent ceased ? Counsel w ho were present 
a t th e  t r ia l  b o th  to ld  us th a t  th a t  p o in t was 
raised in  a rgum ent. One said th a t,  a lth ou gh  i t  
was raised, i t  was n o t pressed v e ry  fo rc ib ly , 
and th e  learned C o un ty  C ourt judge  takes no 
no tice  o f i t ,  and does n o t re fe r to  i t  a t  a ll in  
h is aw ard, and nobody asked h im  to  re fe r to  i t  
w hen i t  was fou nd  th a t  h is ju d g m e n t was b la n k  
on th e  sub ject, a lthough , as counsel fo r  the  
respondents says : “  W h y  should I  ask h im  
to  deal w i th  i t  w hen I  had go t a decision in  m y  
fa vo u r on th e  o th e r p o in t ? I f  I  had asked h im  
to  deal w i th  i t  I  m ig h t have g o t a decision 
against me on th a t  p o in t, w h ich  w o u ld  n o t have 
helped me a t a ll. ”  The learned judge n o t 
dea ling  w ith  th a t  p o in t a t a ll— I  w i l l  say w h a t 
I  have to  say abou t i t  in  a m om ent— does 
deal w ith  th is  o th e r p o in t. H is  aw ard, w h ich  
I  understand expresses th e  ju d g m e n t w h ich  
he gave a t th e  tim e , says : “  The question in  
d ispu te  in  th is  case was w hethe r th e  ac tio n  o f 
th e  deceased in  leav ing  th e  vessel as he d id  was 
an ac t done in  th e  course o f h is em p loym ent. 
The w itness R eay says d e fin ite ly  i t  was n o t 
th e  r ig h t  w a y  o f  le av ing ,”  and he also adds a 
p o in t abou t th e  ladder, w ith  w h ich  I  w i l l  deal 
in  a m om ent.

There has been a series o f  cases in  w h ich  
judges have endeavoured to  la y  dow n w ith  
m ore o r less success th e  d is tin c tio n  w h ich  exists. 
W ith o u t add ing  a fu r th e r  version I  had b e tte r 
repea t th e  language w h ich  I  used m yse lf, and 
repeated a fte rw ards, f irs t  o f  a ll in  the  case o f 
W ardle  v . Enlhoven and Sons (116 L .  T . Rep. 
103), and th e n  in  th e  case o f Guest v . Gaston 
and Co. (135 L .  T . R ep. 400 ; (1927) 1 K .  B . 1). 
In ' th e  case o f  W ardle  v . Enlhoven and Sons I  
said th is  (116 L .  T . R ep. 103 ; (1917) W . C. &  
Ins . Rep., a t p. 22) : “  I f  a m an is do ing the  
w o rk  he was em ployed to  do, b u t  do ing i t  
neg ligen tly , and meets w ith  an accident, i t  is n o t 
the re fore  necessarily outside his e m p lo y m e n t; 
th e  accident m ay  s t i l l  arise o u t o f his em p loy
m en t. A  ve ry  good illu s tra t io n  o f th a t  is th e  case 
o f B la ir  and Co. L im ite d  v . Chilton  (113 L .  T . 
R ep. 514 ; (1915) 8 B . W . C. C. 324), where a 
m an was em ployed to  w o rk  a m achine stand ing  ; 
and he w orked  i t  s it t in g  down, and because o f 
h is w o rk in g  i t  s it t in g , w h ich  was a neg ligent w ay  
o f do ing i t ,  an accident happened. There i t  was 
he ld  th a t  the  accident arose o u t o f  h is em p lo y 

m en t. Y o u  m ay  have cases, on the  o th e r hand, 
where a m an is do ing som eth ing d iffe re n t from  
w h a t he is em ployed to  do, w h ich  has been 
expressed in  va rious ways, such as be ing outside 
th e  sphere o f  h is em p loym ent, ou ts ide th e  scope 
o f h is em p loym ent, o r in  ano the r te r r ito r y  to  
th a t  in  w h ich  he was em ployed to  w o rk  ; then 
th e  accident does n o t arise o u t o f  his em p loy
m en t. B u t  the re  is the  m ore d if f ic u lt  class o f 
case in  w h ic h  th e  m an is do ing  w h a t he was 
em ployed to  do, b u t  is do ing  i t  in  such an 
e x tra o rd in a ry  and unusual w a y  th a t  th e  courts 
fin d  th a t  th e  accident does n o t arise o u t o f his 
em p loym ent, because he was n o t em ployed 
to  do th e  w o rk  in  th e  pecu lia r w a y  in  w h ich  
he was do ing  i t .  A n  il lu s tra t io n  o f  th a t  is the  
case o f  Russell v . A . G. M u rra y  L im ite d  (1915, 
W . C. &  Ins . R ep. 532 ; 5 B . W . C. C. 81), 
where a w o rkm an  was em ployed to  a tte n d  to  
be ltin g , and had th e  d u ty  o f  rep lac ing  the  
b e lt in g  i f  i t  s lipped o ff th e  sha fting . In  the 
room  in  w h ich  he w o rked  the re  were ladders 
w h ic h  he cou ld  use to  get to  th e  b e lt in g  ; b u t 
he chose n o t to  ge t a ladder, b u t  to  c lim b  on 
to  a s lop ing w indow -ledge in  o rder fro m  th a t  
s lop ing w indow -ledge to  p u t  on th e  be ltin g , 
and  he fe ll and sustained in ju r ie s , fro m  w h ich  
he died. The c o u rt he ld , in  th a t  case, th a t  the 
r is k  he was u n d e rta k in g  arose fro m  such an 
unusual w a y  o f pe rfo rm in g  th e  w o rk  th a t  the  
accident d id  n o t arise o u t o f  h is em p loym ent, 
because th e  w a y  in  w h ich  he d id  w h a t he was 
em ployed to  do was n o t w ith in  th e  scope o f 
th e  w o rk  th a t  he was em ployed to  do. T h a t 
p r in c ip le  o r s ta tem ent is also expressed by  
P ic k fo rd , L .J . ,  in  th e  case o f  Pepper v . SayeT 
(1914, W . C. &  Ins . Rep., a t p . 427) : ‘ I t  is 
possible to  im ag ine cases in  w h ich  th e  w o rkm an  
has acted in  such an unreasonable w a y  th a t,  
even th o u g h  he were do ing  som eth ing w ith in  
h is em p loym ent, th e  m anner o f do ing  i t  w ou ld  
be so fa r  rem oved fro m  a n y th in g  con tem pla ted 
b y  e ith e r p a r ty  th a t  i t  w o u ld  n o t be he ld  to  
be w ith in  th e  em p loym ent a t a ll. ’ ”

T h a t s ta tem ent I  re fe rred  to  and repeated 
in  th e  case o f  Guest v . Gaston and Co. (sup •)> 
and i t  has been repeated w ith  ap p ro va l in  
a num ber o f o th e r cases b y  o th e r judges. So 
th a t  the  question w h ich  th e  learned C ounty 
C o u rt judge  had here, assum ing he had  those 
cases in  h is m in d , was : There be ing a ladder b y  
w h ic h  th e  m an cou ld  ge t o ff th e  sh ip— every 
sh ip  is bound to  have som eth ing o f  th a t  sort 
b y  w h ic h  a m an can get o ff i t — e ith e r a ladder 
o r a gangw ay o r p lanks— was th e  g e ttin g  011 
and o ff th e  sh ip  b y  w a y  o f  s tepp ing fro m  the 
q u ay  to  th e  to p  o f th e  b u lw a rk  and fro m  there 
to  th e  to p  o f th e  h a n d ra il, in  th e  language ot 
P ic k fo rd , L .J .  (1914, W . C. &  Ins . Rep., a t 
p. 427) : “  so fa r  rem oved fro m  a n y th in g  con
te m p la te d  b y  e ith e r p a r ty  th a t  i t  w o u ld  no t 
be he ld  to  be w ith in  th e  em p loym ent a t a ll ’

I f  the re  was evidence on w h ich  th e  learned 
C o un ty  C o u rt judge  cou ld  f in d  e ith e r w ay, th a t 
w o u ld  be a m a tte r fo r  h im , and we cou ld  no t 
in te rfe re . I f  he had n o t considered th a t  dis
t in c t io n  a t a l l we m ig h t, as in  th e  ease o f the
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m an g e ttin g  on to  th e  m ov ing  tra m , send th e  
pase back to  h im  to  consider. The question 
?s w hethe r the re  was any evidence upon w h ich , 
m the  language o f  P ick fo rd , L .J . ,  he cou ld have 
come to  th e  conclusion th a t  g e ttin g  o ff th e  
ship, w h ich  was a th in g  w h ich  th e  m an had to  
do under h is em p loym ent— he had  to  get on 
to  th e  ship and get o ff i t  w hen he had  done 
his w o rk — b y  s tepp ing fro m  th e  b u lw a rk  to  
the  quay  o r to  th e  h a n d ra il was “  so fa r  re 
m oved fro m  a n y th in g  con tem pla ted b y  e ith e r 
p a r ty  th a t  i t  w o u ld  n o t be he ld  to  be w ith in  
the  em p loym ent a t a l l. ”

W he th e r I  am  r ig h t  o r w rong  in  do ing  i t ,  I  
am a fra id  I  am  decid ing th is  case fro m  w h a t I  
know  abou t docks, and I  canno t th in k  the re  is 
any evidence w h ich  ju s tifie s  an ybody in  saying 
th a t to  get o ff a sh ip  b y  stepping fro m  the  
bu lw a rk  to  th e  quay  when the re  is tw o  feet 
between th e  tw o  is so fa r  rem oved fro m  a n y 
th in g  con tem pla ted b y  e ith e r p a r ty  th a t  i t  is 
no t w ith in  th e  scope o f th e  em p loym ent. I t  is 
done, I  should th in k ,  dozens o f  tim es a da y  in  
eve ry  dock on eve ry  ship. I t  is a r is k y  w ay 
° f  do ing i t  as appears fro m  th is  case, b u t  w ith  
great respect to  those w ho th o u g h t a slop ing 
ladder was a safe w a y  o f g e ttin g  o ff th e  ship, 
So is com ing down a s lop ing ladder an unsafe 
Way  o f  do ing  i t ,  so fa r  as m y  experience goes.

I  come, there fore  to  th e  conclusion on th a t  
P oint th a t  th e  decision o f  th e  learned C oun ty  
tl?U rt i udf?e should be set aside, on th e  ground 
th a t the re  was no evidence on w h ich  he cou ld 
a rrive  a t th a t  v iew .

There o n ly  rem ains the  question w h ich  I  
Personally th in k  is an im p o rta n t and d iff ic u lt  
° ne» nam ely, as to  w he the r the  p o in t when the  
t'm rkm an slipped on th e  h a n d ra il he had le ft  
the em ployers’ premises, so th a t  he was then  
uo longer in  th e  em p loy o f  th e  ship, should be 
subm itted  to  th e  learned C oun ty  C ourt judge.

have come to  th e  conclusion, b u t w ith  some 
uoubt, th a t  i t  should n o t be. In  th e  f irs t  
Place, I  th in k  th e  course taken  a t the  t r ia l  is 
! 'f>t  such as to  d is t in c t ly  raise i t .  I t  seems 
.ha t the re  is no trace  o f i t  in  th e  learned ju dg e ’s 
Judgment, and he was n o t asked to  decide i t  
i 'Cn i t  was found  th a t  he was n o t in  fa c t 

decid ing i t .  F u rth e r, i t  appears to  me th a t  
be facts are m uch too  nebulous to  raise, rea lly , 

a specific case o f  th e  m an be ing o ff th e  sh ip  
.h e n  th e  accident happened. The  s lip  w h ich  

rough t h im  dow n m ay have begun on the  
u lw ark , in  w h ich  case he w o u ld  have been on 
be em ployers’ premises, and i f  th e  s lip  occurs 
1 the  course o f one step— when one fo o t is on 
,e shfp and one on th e  shore— I  th in k  i t  is 

^x trem e ly  d if f ic u lt  to  say th a t  th e  m an ough t 
f.° be deprived o f his r ig h ts  because, in  the  
. uurse o f th a t  one step, a t one end o f w h ich  he 

on th e  ship and th e  o th e r on th e  shore, an 
to 7 ent  happened. I  do n o t w ish  th is  case 
ha ^ahen as a decision th a t  an  accident 
. PPening o ff th e  em ployers’ premises is 
Th°eSSari ly  to  be im p u te d  to  th e  em ployers, 
en T  are many cases in  w h ich  g e ttin g  o ff the  

ip loye rs ’ premises the  em ployers’ r is k  has

ceased. I  decide th is  case on th e  pecu lia r 
facts o f  th is  case, and th e  course taken  a t 
th e  t r ia l .

F o r  these reasons I  th in k  th a t  th e  learned 
C oun ty  C o u rt judge ’s decision m ust be set 
aside. Is  th e  am oun t o f com pensation agreed ?

Shakespeare.— N o, m y  L o rd . The m a tte r 
w i l l  have to  go back to  th e  learned C oun ty  
C o u rt judge  to  f ix  th e  com pensation. I t  is a 
case o f  an in fa n t.

S c r u t t o n , L .J .— V e ry  w e ll. The case m ust 
be re m itte d  to  the  learned C oun ty  C ourt judge 
to  decide th e  am oun t o f com pensation due to  
th e  in fa n t.

S l e s s e r , L .J .— I  agree th a t  th is  appeal m ust 
be a llow ed, fo r  the  reason th a t,  in  m y  ju dg m en t, 
the re  is no evidence on w h ich  th e  learned 
C oun ty  C ourt judge  cou ld come to  th e  con
c lusion th a t  th e  accident b y  w h ich  th e  deceased 
lo s t h is life  d id  n o t happen in  th e  course o f 
h is em p loym ent. The tes t w h ich  has been 
m entioned b y  m y  L o rd , and w h ich  I  also ap p ly , 
w h ic h  is m entioned in  m any cases, in  va rious 
phrases, beg inn ing w ith  Barnes v . N unnery  
C ollie ry Company (105 L .  T . R ep. 961 ; (1912) 
A . C. 44), P lum b  v . Cobden F lo u r  M il ls  Company 
(109 L .  T . R ep. 759 ; (1914) A . C. 62), and 
p a r t ic u la r ly  in  Pepper v . Sayer (7 B . W . C. C. 
616), is : “  Has the  w o rkm an  acted in  such an 
unreasonable w a y  th a t  even tho ugh  he was 
do ing som eth ing w ith in  h is em p loym ent, the  
m anner o f do ing i t  w o u ld  be so fa r  rem oved 
fro m  a n y th in g  con tem pla ted b y  e ith e r p a r ty  
th a t  i t  w o u ld  n o t be he ld  to  be w ith in  the  
em p loym ent a t a l l ? ”

T h a t te s t has been app lied  to  one o r tw o  
cases, a t any ra te , w h ich  raise questions n o t 
u n lik e  those in  th e  present case. I t  has, fo r  
exam ple, been he ld th a t  where a p rope r gang
w a y  was p rov ided , and a seaman chose to  
ju m p  fro m  th e  quay  to  th e  ship instead o f 
using th e  proper gangway and fe ll in to  th e  
w a te r, th e  accident cou ld  n o t be said to  arise 
o u t o f th e  em p loym ent. T h a t is th e  case o f 
M a r t in  v . F u lle rton  and Co. (1908, S. C. 1030). 
I n  th a t  case the re  was evidence th a t  the re  was 
a p rope r gangw ay p rov ided . H a d  the re  been 
an y  evidence here o f  an au thorised w ay o f 
leav ing th e  ship, and had th e  learned C oun ty  
C ourt judge based his fin d in g  on any such 
evidence, I  do n o t th in k  th a t  i t  cou ld have been 
d is tu rbe d  ; b u t the  evidence ind ica tes to  me 
th a t  the re  was no au thorised w a y  w h ich  can 
p ro p e rly  be found  on th e  evidence fo r leav ing  
the  ship a t a ll. I t  is n o t suggested th a t  the  
m ethod o f ju m p in g  was specifica lly authorised, 
and th e  o n ly  o th e r m ethod o f leav ing  the  ship 
w h ich  is suggested was b y  means o f a long 
e igh teen-foot ladder. M r. Reay, who, i t  is 
tru e , was n o t em ployed b y  th e  ship even 
n o tio n a lly  fo r  th e  purposes o f  th is  case, as 
ap p a re n tly  was th e  appe llan t here, b u t w ho 
was th e  forem an, said th a t  Chambers, the  
deceased, was em ployed under h im  as a tr im m e r, 
and he also said th a t  he a fte rw ards saw a long
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e ighteen-foot ladder. T h a t was h is evidence, 
and i t  appears fro m  th a t  th a t  c e rta in ly  he, M r. 
R eay, d id  n o t kno w  o f an y  ladder w h ic h  cou ld 
be used as an au thorised means o f leav ing  th e  
ship. O f course, th a t  is no evidence w hateve r 
th a t  th e  deceased knew  o f an y  such authorised 
w ay. I t  is said against th a t,  th a t  in  cross- 
exam ina tion , M r. R eay said th a t  s tepping across 
the  ra i l  is n o t th e  r ig h t  w ay , b u t  th a t  leaves 
the  m a tte r s t i l l  in  com plete doub t as to  w hethe r 
an y  o th e r m ethod had  been au thorised fo r 
leav ing  th e  ship. B u t  i t  does n o t fo llo w  
because stepping across th e  ra i l  is n o t th e  r ig h t  
w a y  th a t  us ing th e  ladder w o u ld  have been 
th e  r ig h t  w ay, o r w o u ld  n o t have been the  
r ig h t  w ay.

Therefore, th e  case seems to  me to  be d is
tingu ishab le  fro m  M a r t in  v . F u lle rton  and Co. 
(sup.), w h ich  app lied  th e  do c trine  o f Pepper v . 
Sayer (sup.), P lum b  v . Cobden F lo u r  M il ls  
Company (sup.), Barnes v . N u nn e ry  Colliery  
Company (sup.), and th e  decision in  Kearon  v . 
Kearon  (45 I r .  L .  T . 96), where i t  was he ld 
th a t  i f  the re  is no gangway, and  no o ther 
means o f access b u t to  ju m p  fro m  th e  quay, 
th e  accident m ay  arise o u t o f th e  em p loy
m en t ; and in  Keyser v . B urd ick  and Co. 
(4 B . W . C. C. 87) i t  was s im ila r ly  decided th a t  
i f  th e  o n ly  means o f g e ttin g  on shore is to  slide 
dow n a rope, th a t  is n o t such an unreasonable 
use as to  b r in g  th e  ac t o f th e  w o rkm an  outside 
th e  sphere o f th e  em p loym ent.

In  m y  ju d g m e n t, d iffe ring , u n fo rtu n a te ly , 
fro m  m y  L o rd  in  kno w in g  n o th in g  abou t docks, 
I  th in k  the re  is no evidence in  th is  case th a t  
an y  au thorised w a y  was p ro v id ed  fo r  leav ing  
th is  ship. A l l  we kn o w  is, th a t  th is  m an 
fo llow ed th e  exam ple o f th e  forem an in  leaving 
th is  ship b y  ju m p in g  fro m  th e  sh ip  to  the  
quay. In  those circum stances, i t  appears to  
me, once i t  is  conceded th a t  i t  is necessary fo r  
the  m an, b y  th e  na tu re  o f h is business, to  leave 
th e  ship, the re  be ing no au thorised w ay, the re  
is no evidence th a t  th is  was an unreasonable 
w a y  o f leav ing  th e  ship, and th a t  w o u ld  
conclude th e  m a tte r on th e  au th o ritie s , th a t  
th is  was a m ere m ethod w h ic h  m ay o r m a y  n o t 
be a v e ry  idea l m ethod , b u t  is a m ethod w ith in  
th e  sphere o f h is em p loym ent, and he has n o t 
suffered o r done a n y th in g  w h ich  w o u ld  produce 
an y  added p e r il to  h is em p loym ent n o t con tem 
p la ted  reasonably b y  b o th  pa rties.

There rem ains o n ly  th e  fu r th e r  question 
w hethe r a n y th in g  can be said here w ith  regard 
to  the  fa c t th a t  i t  m ay  be th a t  th e  accident 
occurred outside th e  premises o f th e  em ployers. 
I  say “  m ay  be ”  because, on th e  evidence, i t  
is  ex trem e ly  d o u b tfu l w he the r th e  actua l 
accident was th e  s lip  o r th e  grasping o f the  
hand ra il, o r w he the r th e  s lip  occurred on the  
premises, o r w he the r i t  occurred on th e  hand
ra il ; the  whole m a tte r is le f t  in  some ob scu rity  
on th a t  p o in t. A lth o u g h  i t  has been said, and 
ve ry  fra n k ly  a d m itte d  b y  counsel fo r  the  
appe llan t, th a t  th e  m a tte r was m entioned, I  
do n o t th in k  an y  rea l con ten tio n  was la id  
before the  learned C oun ty  C ourt judge on th is

issue. The evidence is n o t d irec ted  to  the  
question o f  e xa c tly  where th e  accident to o k  
place, w h ich  w o u ld  have been an essential 
p o in t i f  th is  p o in t was to  be ra ised— as to  
w hethe r i t  was o r was n o t upon th e  em ployers’ 
premises. The cases w h ich  were c ited  b y  
counsel fo r  th e  respondents have no reference 
to  th is  p a r tic u la r  issue, and counsel fo r  the  
respondents called no evidence w h ich  m ig h t 
have been m a te ria l on th is  p o in t, and, f in a lly , 
th e  aw ard  o f the  learned C oun ty  C ourt judge 
ob v ious ly  does n o t proceed on any question as 
to  w he the r the  accident happened o r d id  n o t 
happen on th e  em ployers’ premises. In  those 
circum stances, I  th in k  i t  w o u ld  be w ro ng  to  
send th is  case back  upon  th is  p o in t, because I  
do n o t th in k  th e  p o in t was re a lly  raised in  such 
a m anner as to  ca ll fo r  the  d e te rm in a tion  o f i t  
in  th e  c o u rt below . I  the re fo re  p re fe r to  say 
n o th in g  abou t th a t  p o in t, and I  base m y  v iew  
th a t  th e  appeal should be a llow ed e n tire ly  on 
th e  fa c t th a t  the re  is no evidence upon w h ich  
th e  learned C oun ty  C o u rt judge  cou ld  p ro pe rly  
f in d  th a t  th e  accident b y  w h ich  th e  deceased 
lo s t h is life  d id  n o t happen in  th e  course o f 
h is em p loym ent. Once i t  is  conceded, and 
conceded as i t  m us t be, th a t  i t  was p a r t  o f 
th e  em p loym ent to  go on to  th e  sh ip  and to  
leave i t ,  i t  fo llow s th a t  th e  accident d id  happen 
in  th e  course o f th e  em p loym ent, and th a t  the 
learned C oun ty  C ourt judge came to  a w rong 
conclusion, and, there fore, th e  appeal should 
be a llow ed.

R o m e b , L .J .— There are tw o  questions w h ich  
were re a lly  raised on th is  appeal. The firs t 
one is w hethe r, assum ing th a t  th e  accident 
here occurred w h ile  th e  w o rkm an  was ge tting  
over th e  ra i l  on th e  quay, i t  occurred in  the 
course o f h is em p loym ent. The o th e r question 
is w hethe r, assum ing th a t  question to  be 
answered in  th e  a ffirm a tive , th e  w o rkm a n ’s 
m anner o f leav ing  th e  sh ip  was o f such a 
na tu re  as to  take  h im  outside th e  scope o f his 
em p loym ent. F o r th e  purposes o f answering 
th e  f irs t  question I  am  e n tit le d  to  assume 
th a t  th e  m ethod  b y  w h ich  he le f t  th e  ship was 
e ith e r th e  o n ly  one ava ilab le  to  h im  o r was, 
a t any ra te , one o f th e  m ethods th a t  was 
au thorised. I t  has been he ld  over and over 
again th a t  a m an’s em p loym ent does n o t cease 
th e  m om ent he ceases to  w o rk  ; h is em p loy
m en t genera lly  lasts u n t i l  he has le f t  his 
em ployers’ premises. I f ,  the re fore , in  the 
present case, and on th e  assum ption th a t  1 have 
made, th e  accident happened b y  th e  w orkm an 
s lipp ing  as he to o k  o ff fro m  th e  sh ip  in  m aking 
th is  f ly in g  leap, i t  cou ld n o t, I  suppose, be 
doub ted  th a t  th e  accident happened in  the 
course o f h is em p loym ent. Does i t  m ake any 
difference th a t  th e  accident occurred as he 
landed on th e  quay  a fte r  th e  f ly in g  leap ? 
m y  op in ion  i t  does no t.

Speaking fo r m yself, I  should have tho ugh t 
th a t  th e  em p loym ent lasted u n t i l  the  w orkm an 
had  safe ly a rrive d  on n e u tra l te r r ito ry ,  the 
n e u tra l te r r ito r y  in  th is  case be ing th e  surface
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° f  th e  quay. I  th in k  th a t  th a t  conclusion is 
W arranted b y  a t least tw o  a u th o ritie s  decided 
In th is  c o u rt. One o f the m  is th e  case o f 
Webber v . Wansborough Paper Company (111 
L . T . R ep. 658 ; (1915) A . C. 51). T h a t was 
a case o f  a seaman em ployed on a vessel, w ho 
le ft  th e  ship fo r  hom e a t th e  end o f h is w o rk , 
crossing to  th e  quay  b y  a p la n k  to  an iro n  
ladder pe rm an en tly  fixed  against th e  side o f 
the  quay. The ladder fixed  against th e  side 
° f  th e  quay  was n o t th e  p ro p e rty  o f  th e  
em ployer a t a l l ; i t  was th e  p ro p e rty  o f  the  
owner o f  the  quay. The w o rkm an  using th is  
Weans o f ob ta in in g  access fro m  th e  ship to  th e  
quay slipped w h ile  ascending the  ladder, and 
( t  was he ld nevertheless th a t  th e  accident arose 
ln  the  course o f  h is em p loym ent. H e  had n o t 
safe ly a rr iv e d  on th e  n e u tra l te r r ito ry .  The 
o ther case is th e  case o f Barbeary  v . Chugg 
(112 L .  T . Rep. 797 ; 8 B . W . C. C. 37 ; 31 
"im es L .  R . 153). T h a t was th e  case o f a m an 

ac tin g  as a p ilo t ,  w ho had been p ilo t in g  a 
ketch , and a fte r  do ing his w o rk , w h ich  con
sisted o f  p ilo t in g  th e  ke tch , he w ished to  get 
| 'ack  to  land , and so he to o k  a f ly in g  leap fro m  
the ke tch  in to  a sm all d in g h y  th a t  was be ing 
tow ed beh ind  the  ke tch . The d in g h y  was his 
own p ro p e rty . The accident was described b y  
he M aste r o f th e  R o lls , L o rd  Cozens-Hardy, in  

th is  w ay. H e  said : “  H e  ju m pe d  and a ligh ted  
? ° t  in  th e  best o r m ost su itab le  pos ition , b u t 
W the  f ro n t  o f  th e  boa t, th e  re su lt be ing th a t  
l he bo a t w e n t unde r w a te r and became so 
nearly  fu l l  th a t  he was up  to  th e  th ig h s  in  
W ater.”  N o w  he was using th e  o n ly  means o f 
access open to  h im  to  th e  n e u tra l te r r ito ry  
Which was th e  la nd , and th e  fa c t th a t  th e  
accident happened n o t indeed on th e  ke tch , 
Which was th e  p ro p e rty  o f  th e  em p loyer, b u t  
°n  the  boa t, w h ic h  was th e  p ro p e rty  o f th e  
nniployee, was n o t said to  be a reason fo r  

o ld ing  th a t  th e  accident occurred otherw ise 
nan in  th e  course o f h is em p loym ent.

F o r these reasons, i t  appears to  me, even 
th  assn m p tio n  I  have made, nam ely, th a t  
ne accident d id  occur n o t w h ile  he was ta k in g  

th  ° n t l̂e Ŝ P ’ k n t  as and when he landed on 
ne q u ay  and was t r y in g  to  ge t over th e  ra il,  
ha t th e  accident occurred in  th e  course o f his

em ploym ent.
r  Upon th e  o th e r p o in t, as to  w hethe r, ha v in g  
egard to  th e  m anner in  w h ich  he le f t  th e  ship,
® Was ac tin g  ou ts ide  th e  scope o f  h is em ploy- 

, en t, I  do n o t w ish  to  add a n y th in g  to  w h a t 
anit ia " en fro m  the  o th e r members o f  th e  cou rt, 

d I  agree w ith  th e  o rder th a t  has been 
suggested. . . „  .

A p p ea l allowed.

anHOJicitors f ° r  a p pe lla n t (de fendant), Pattinson  
d  Brewer, agents fo r  Keenlyside  and Foster, 

eW castlc-on-Tyne.
ie jU lieitors fo r  respondents (em ployers), Bot- 
71̂  and Roche, agents fo r  Botterell, Roche, and 

tnperley, N ew castle -on-Tyne.

[C t . o f  A p p .

F r id a y , M a y  2 , 1930.
(Before S c r u t t o n , G r e e r , and S l e s s e r , L .J J . )

T h e  C r o x t e t h  H a l l  ; T h e  C e l t i c , (a)
O N  A P P E A L  FR O M  A D M IR A L T Y  D IV IS IO N .

Seamen’s wages— Wreck— R ight to receive wages 
du ring  pe riod  o f two months fro m  the date o f 
the wreck i f  unemployed— Voyage term inating  
w ith in  the pe riod  o f two months— Paym ent o f  
wages w h ils t unemployed du rin g  period sub
sequent to date when voyage was due to end—  
M erchant S h ip p in g  (In te rn a tio n a l Labour 
Conventions) A c t 1925 (15 &  16 Geo. 5, c. 42). 

B y  the M erchant S h ipp ing  (In te rn a tio n a l Labour 
Conventions) A c t 1925, s. 1 (1 ), i t  is  provided  
that “  where by reason o f the wreck or loss o f a 
ship on which a seaman is  employed h is service 
terminates before the date contemplated in  the 
agreement, he shall, notw ithstanding, be entitled  
in  respect o f each day on which he is  in  fac t 
unemployed d u ring  a period o f two months fro m  
the date o f the te rm ination  o f the service, to 
receive wages at the rate to which he was entitled  
at that date ”  ; and by sub-sect. (2 ) i t  is  
fu r th e r provided that “  a seaman sha ll not be 
entitled to receive wages under th is section i f  
the owner shows that the unemployment was not 
due to the wreck or loss o f the sh ip  and shall not 
be entitled to receive wages under th is  section in  
respect o f any day i f  the owner shows that the 
seaman was able to obtain suitable employment 
on that day.”

H e ld  (Slesser, L .  J .  dissenting) that a seaman 
is  entitled to wages fo r  a pe riod  o f two months 
fro m  the date when h is services term inate by 
reason o f the wreck, notw ithstanding that 
the voyage to which his agreement relates 
would have come to an end but fo r  the wreck, 
w ith in  the pe riod  o f two months.

Appeal fro m  judgm en ts  o f L o rd  M erriva le , P.„ 
in  tw o  wages actions, re ferred to  th e  P robate, 
D ivo rce  and  A d m ira lty  D iv is io n  b y  th e  s tipe n 
d ia ry  m ag is tra te  a t  L iv e rp o o l, and  heard 
toge ther.

T he  p la in t if f  in  th e  f irs t  ac tio n  (M u rra y  v . 
E lle rm an L ines L im ite d ; The Croxteth H a ll) ,  
signed artic les  as an ab le-bodied seaman and 
qu a rte rm a ste r on boa rd  th e  defendants’ steam 
ship Croxteth H a ll  fo r  a voyage n o t exceeding 
tw o  years’ d u ra tio n  fro m  th e  29 th  O ct. 1928, 
te rm in a tin g  a t such p o r t  in  th e  U n ite d  K in g 
dom  o r c o n tin e n t o f E urope w ith in  home trade  
lim its  as m ig h t be requ ired  b y  th e  m aster. 
The Croxteth H a ll  was w recked near F lush ing  
on th e  28 th  Feb. 1929, and th e  p la in t if f  was 
re tu rn ed  to  L iv e rp o o l on the  4 th  M arch 1929 a t 
th e  defendants’ expense, and pa id  his wages 
up  to  th e  4 th  M arch  1929. H a d  the  Croxteth 
H a ll  n o t been w recked, she w o u ld  have com 
p le ted  th e  voyage in  respect o f  w h ich  the  
p la in t if f  had engaged a t M idd lesbrough  on 
th e  11t h  M arch  1929. The p la in t if f  was u n 
em ployed fo r  a pe riod  o f  tw o  m on ths fro m  the  
28 th  Feb. 1929. H e  c la im ed wages a t th e  ra te

(a) Reported by  Ge o ffr ey  H u tc h in so n , Esq., B a rris tc r- 
a t-Law .
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p ro v id ed  fo r  b y  th e  artic les  and subsistence 
allowance a t th e  ra te  o f 4s. per day.

I n  the  second ac tio n  (Comerford v . W hite  
S tar L in e  o f R oya l and U nited States M a i l  
Steamers, Ocean Steam N av iga tion  Company 
L im ite d ;  The Celtic), th e  p la in t if f  was an 
ab le-bodied seaman on boa rd  th e  defendants’ 
steam ship Celtic. The voyage described in  
th e  artic les  under w h ich  th e  p la in t if f  served 
was fro m  L iv e rp o o l to  N ew  Y o rk  v ia  Queens
to w n , B oston, and (or) i f  requ ired  to  an y  p o rts  
w ith in  th e  N o r th  and South  A t la n t ic  Oceans 
tra d in g , as m ay  be requ ired  u n t i l  th e  ship 
re tu rn s  to  a f in a l p o r t  o f discharge in  th e  U n ite d  
K in g d o m . On th e  10 th  Dec. 1928, th e  Celtic 
was w recked near Queenstown w h ils t  hom e
w a rd  bound fo r  L ive rp o o l, w h ich  w o u ld  have 
been her f in a l p o r t.  H a d  th e  Celtic n o t been 
w recked she w o u ld  have reached L iv e rp o o l 
on th e  11th Dec. 1928. The p la in t if f ,  w i th  the  
o th e r m embers o f the  crew, was b ro u g h t to  
L iv e rp o o l b y  th e  owners on th e  13 th  Dec. 
1928, and was p a id  his wages under th e  artic les  
up to  and in c lu d in g  th e  11t h  Dec. F ro m  the  
11 t h  Dec. th e  p la in t if f ,  w ho was one o f  the  
reg u la r crew  o f th e  Celtic, was unem ployed. 
T he  p la in t if f  c la im ed wages fo r  a pe riod  o f 
tw o  m onths fro m  th e  11 th  Dec. and subsistence 
allow ance a t th e  ra te  o f 4s. per day.

T he  M erchan t S h ipp ing (In te rn a tio n a l Con
ven tions) A c t  1925 (15 &  16 Geo. 5, c. 542), 
prov ides as fo llow s :

S ect. 1. (1 ) W h e re  b y  reason o f  th e  w re c k  o r
loss o f  a sh ip  o n  w h ic h  a  seam an is  e m p lo ye d  h is  
se rv ice  te rm in a te s  be fo re  th e  d a te  c o n te m p la te d  
in  th e  ag reem ent, he sh a ll, n o tw ith s ta n d in g  a n y 
th in g  in  se c tio n  one h u n d re d  an d  f i f ty - e ig h t  o f  th e  
M e rc h a n t S h ip p in g  A c t  1894, b u t  s u b je c t to  th e  
p ro v is io n s  o f  th is  sec tio n , be e n t it le d ,  in  respect 
o f  each d a y  o n  w h ic h  he is  in  fa c t  u n e m p lo ye d  
d u r in g  a p e r io d  o f  tw o  m o n th s  fro m  th e  d a te  o f  
th e  te rm in a t io n  o f  th e  serv ice , to  rece ive  wages a t  
th e  ra te  to  w h ic h  he w as e n t it le d  a t  t h a t  da te . 
(2 ) A  seam an s h a ll n o t be e n t it le d  to  rece ive  wages 
u n d e r th is  se c tio n  i f  th e  o w n e r shows th a t  th e  
u n e m p lo y m e n t w as n o t due to  th e  w re c k  o r  loss 
o f  th e  sh ip  a n d  sh a ll n o t  be e n t it le d  to  rece ive  
wages u n d e r th is  sec tio n  in  respec t o f  a n y  d a y  i f  
th e  o w n e r show s t h a t  th e  seam an w as ab le  to  
o b ta in  su ita b le  e m p lo y m e n t o n  th a t  d a y . (3 ) I n  
th is  se c tio n  th e  exp ress ion  “  seam an ”  inc lud es  
e v e ry  pe rson  e m p lo ye d  o r  engaged in  a n y  c a p a c ity  
on  b o a rd  a n y  sh ip , b u t  in  th e  case o f  a sh ip  w h ic h  
is a f is h in g  b o a t, does n o t  in c lu d e  a n y  pe rson  w ho  
is  e n t it le d  to  be re m u n e ra te d  o n ly  b y  a  share in  
th e  p ro f its  o r  th e  gross ea rn ing s  o f  th e  w o rk in g  
o f  th e  b o a t.

Langton, K .C . and G. J .  Lynskey  fo r  th e  
p la in t if f ,  M u rra y .

F raser H a rriso n  fo r th e  p la in t if f  Com erford.
D un lop , K .C . and C y r il M il le r  fo r  the  

defendants.
Langton, K .C . rep lied . Cwr vu lt

Dec. 4, 1929.— L o rd  M e r r i v a l e , P ., de live red 
th e  fo llo w in g  considered ju d g m e n t :

John  M u rra y , w ho is th e  c la im a n t in  these 
proceedings, was shipped as an able seaman and

quarte rm aste r on the  steam ship Croxteth H a ll fo r 
w h a t is described in  th e  artic les  as “  a voyage 
o f n o t exceeding tw o  years d u ra tio n  to  any 
p o rts  w ith in  th e  lim its  o f  75° N . and 60° 
S. la titu d e  com m encing a t M anchester, p ro 
ceeding thence to  Persian G u lf  and (or) any 
o th e r po rts  w ith in  th e  above lim its , tra d in g  in  
an y  ro ta t io n  and to  end a t such p o r t  in  the  
U n ite d  K in g d o m  o r con tin e n t o f  Europe 
w ith in  home trade  lim its  as m ay  be requ ired 
b y  th e  m aster.”  The date o f com m encem ent 
o f th e  voyage was th e  29 th  O ct. 1928. I t  was 
in  progress hom ew ard when th e  Croxteth H a ll 
was w recked on th e  coast o f H o lla n d  on the  
28 th  Feb. 1929. W ith  o th e r m embers o f the  
crew M u rra y  was b ro u g h t back a t th e  owners’ 
expense to  L iv e rp o o l b y  th e  4 th  M arch  and 
pa id  off, wages be ing pa id  up  to  and in c lud in g  
th e  6t h  M arch.

H a d  th e  Croxteth H a ll proceeded on her 
voyage w ith o u t m ishap she w o u ld  have gone 
on to  M idd lesbrough, where she was due to  
a rr iv e  n o t la te r th a n  th e  11 th  M arch. There the  
voyage w o u ld  have ended and sub ject to  any 
new agreem ent o r agreements, M u rra y  and the 
o th e r m embers o f th e  crew  w o u ld  have been 
discharged fro m  fu r th e r  service under the  
artic les  in  question.

M u rra y ’s home address as shown b y  the 
artic les  was R o ck  F e rry . On being pa id  o ff he 
proceeded to  R o ck  F e rry  and was l iv in g  there 
d u rin g  several ensuing m onths, o u t o f w o rk  and 
seeking in  L iv e rp o o l and B irke nh ead  a like  
b e r th  to  th a t  he had had on board  th e  Croxteth 
H a ll.  H e  d id  n o t a t th a t  t im e  secure em p loy
m en t.

On th e  19 th  M arch  the  loca l secretary o f the 
T ra n sp o rt and General W orkers  U n io n , o f 
w h ich  M u rra y  was a m em ber, addressed to  the 
defendants’ m anager an en qu iry  as to  th e ir  
readiness to  in d e m n ify  h im  fo r  loss o f em p loy
m en t b y  reason o f th e  w reck, in d ic a tin g  a 
p robab le  c la im  under th e  M erchan t Shipp ing 
( In te rn a tio n a l L a b o u r Conventions) A c t  1925. 
T h is  e n q u iry  e lic ited  a le tte r  fro m  the  defend
an ts ’ so lic ito rs , in  its  m a te ria l te rm s as fo llow s :

W e  are in s tru c te d  t h a t  y o u r  th re e  m em bers 
w ere  p a id  o f f  a t  L iv e rp o o l u p  to  a n d  in c lu d in g  
4 th  u lt im o .  W e  are fu r th e r  in s tru c te d  th a t  in  
a n y  e v e n t th e  services o f  y o u r  m e m bers  w o u ld  
h a ve  te rm in a te d  a t  M id d le s b ro u g h  be fo re  12th  
u lt im o .  I n  these c ircum stance s  i t  w o u ld  appear 
to  us t h a t  a n y  u n e m p lo y m e n t o f  y o u r  m em bers 
a f te r  1 2 th  u lt im o  w as n o t  due  to  th e  w re c k  o r 
loss o f  th e  sh ip , a n d  th e  case fa lls  w i th in  sub- 
sect. (2 ) o f  sect. 1 o f  th e  M e rc h a n t S h ip p in g  
( In te rn a t io n a l L a b o u r  C o n ve n tio n s ) A c t  1925. O u r 
c lie n ts  are th e re fo re  p re p a re d  to  p a y  y o u r  m em bers 
wages fo r  th e  p e r io d  5 th  M a rc h  to  th e  1 2 t l i  M a rc  > 
in c lu s iv e , a n d  w e s h a ll be g la d  to  h e a r f ro m  y o u 
w h e th e r o u r  c lie n ts  are to  send th e  a m o u n t in  
q u e s tio n  to  y o u  o r  to  y o u r  m em bers  d ire c t,  
th e  la t te r  e v e n t y o u  w i l l  no  d o u b t fu rn is h  us w itn  
th e ir  addresses.

Reference was made in  th e  so lic ito rs ’ le tte r 
to  a fo rm  o f s ta tu to ry  release signed b y  the 
p la in t if f  when he was p a id  o ff on the  4 th  March- 
T h is , however, does n o t need to  be se t out. 
A t  th e  t r ia l  i t  was n o t re lied  upon.
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O th e r correspondence ensued, and in  M ay  
the  p la in t if fs ’ so lic ito rs  to o k  proceedings before 
th e  s tip e n d ia ry  m ag is tra te  a t L ive rp o o l, c la im 
in g  under th e  A c t  o f  1925 tw o  m on th s ’ wages 
a t th e  ra te  fixe d  b y  th e  artic les , and subsistence 
m oney fo r  th e  same pe riod  a t 4s. a day. M u rra y ’s 
was n o t th e  o n ly  c la im  before th e  learned 
m ag is tra te . As has appeared a lready m embers 
o f th e  crew o f  th e  Croxteth H a ll were members 
° f  th e  same un ion  and were c la im ants. Con
c u rre n tly  w ith  these cla im s, the re  had arisen 
cla im s o f  a v e ry  large b o d y  o f  seamen, members 
o f th e  crew o f  th e  W h ite  S ta r C om pany’s 
steam ship Celtic w recked near Queenstown in  
Decem ber 1928, o f  w hom  Joseph Com erford 
Was one.

M u rra y ’s case, and Com erford ’s case, w h ich  
m ust be spec ifica lly  dea lt w i th  la te r, were 
b ro u g h t to  a hea ring  before th e  learned 
s tipe nd ia ry  m ag is tra te . I n  b o th  cases evidence 
Was taken  and argum ents made, and b o th  were 
eve n tua lly  re ferred b y  th e  learned m ag is tra te  
to  th is  D iv is io n .

On th e  p la in t if f  M u rra y ’s p a r t— b y  the  
Pleadings w h ich  were de live red , and in  the  
argum ents advanced b y  h is counsel— th e  m a in  
con ten tion  is th a t  h is service ha v in g  te rm in a te d  
before the  date con tem pla ted in  h is agreement, 
ms r ig h t  to  wages a t th e  co n tra c t ra te  fo r  each 
oay on w h ich  he was unem ployed, d u r in g  tw o  
m onths fro m  th e  te rm in a tio n  o f  th e  service, 
| s an absolute r ig h t  b y  v ir tu e  o f  sect. 1 (1) o f 
he s ta tu te , sub ject o n ly  to  be displaced o r 

reduced as to  a n y  da y  in  respect o f w h ich  under 
sub-sect. (2) th e  owners m ig h t show th a t  he 
was on th a t  da y  able to  o b ta in  su itab le  em 
p loym en t. A  fu r th e r  con ten tion  is raised, to  
the  effect th a t  b u t  fo r  th e  loss o f  th e  Croxteth 
H a ll M u rra y  w o u ld  have con tinued  in  the  
em p loym ent o f th e  defendants fo r  a t least tw o  
m onths a fte r  M arch  4 th , and indeed in  a ll 
P ro b a b ility  fo r  a pe riod  n o t y e t te rm in a te d , a t 

ages o f  £9 10s. a m o n th  w ith  keep w hen on 
board o r subsistence allowance o f  4s. a da y  
u u rin g  tim es when he should be “  w o rk in g  b y  ”  
he sh ip  between voyages. P la in t i f f  was 

th  ° We<̂  g ive some evidence de bene esse as to  
e fo o tin g  on w h ich  he had been d u rin g  some 

years a usual m em ber o f  th e  sh ip ’s com pany 
t  h ro irlc ii/ H a ll,  and in  p ro o f o f  an in v ita t io n
w . 4 s tand  b y  ”  th e  sh ip  w h ile  in  p o r t  a t 

Middlesbrough g iven to  h im  b y  th e  ch ie f officer 
hue th e y  were hom ew ard bound.
'^ s to  th e  m a in  question  th e  defendants 

ssert th a t  an y  unem p loym ent o f  th e  p la in t if f  
o f ^  t i le  1 b th  M a rch  was n o t due to  th e  loss 
« .h e  ship. “  On th e  10 th  M arch ,”  th e y  say, 
jVj.he Croxteth H a ll  w o u ld  have a rr iv e d  a t 
.^m dlesbrough, and on th a t  da te  th e  voyage 
W o r f?Pect ° f  w h ic h  th e  agreem ent was made 
pi . d  have ended and  th e  crew, in c lu d in g  the  
a t'llrh W ’ w o u ld  have been discharged.”  A lte rn -  
th *Ve*y> th e y  con tend th a t  a n y  c la im  under 
jjp6 .° t  o f  1925 is b y  th e  A c t  l im ite d  to  in - 
th e in i ty  aSa inst unem p loym en t re su ltin g  fro m  

oss o f  the  ship, an ti consequently cou ld n o t 
eed th e  am o un t o f  th e  wages th e  p la in t if f

[C t . o f  A p p .

m ig h t have earned in  th e  pe riod  e x p ir in g  w ith  
th e  da te  on w h ich— th e  sh ip  be ing safe— he 
w o u ld  have been p a id  o ff. T he  defendants, I  
m ay  m en tion  now , produced a good deal o f 
evidence as to  vacancies fo r  em p loym ent in  
steamers o f lik e  character to  th e  Croxteth H a ll 
a t  L iv e rp o o l and B irkenhead  d u rin g  th e  tw o  
m onths a fte r  th e  4 th  M arch, and th e y  c la im  
to  have shown th a t  M u rra y  had  abundant 
op po rtu n itie s  o f  em p loym ent and cou ld have 
secured i t ,  a t  a n y  ra te  fo r  p a r t  o f  the  tim e  in  
question. As to  th is  m a tte r, however, I  find  
against the m . T hey  d id  n o t sa tis fy  me the re  
were any days w ith in  th e  tw o  m onths on w h ich  
M u rra y  was able to  o b ta in  su itab le  em p loym ent.

As to  the  p la in t if f ’s subs id ia ry  grounds o f 
c la im , defendants resist in  lim in e  th e  considera
t io n  o f an y  c la im  a ris ing  outside th e  sh ip ’s 
artic les , e ith e r fro m  th e  course o f dealing o f 
th e  defendants w ith  th e  p la in t if f  o r upon any 
proposal made o r expec ta tion  he ld  o u t to  h im  
d u rin g  th e  voyage in  question.

These subs id ia ry  cla im s ean be concisely 
disposed of. As to  em p loym ent o th e r th a n  th a t  
p ro v id ed  fo r  b y  th e  a rtic les, w h ich  M u rra y  
w o u ld  p ro b a b ly  have had i f  th e  Croxteth H a ll  
had n o t been lo s t, th e  artic les  co n s titu te  th e  
agreem ent w ith  w h ich  th e  s ta tu te  deals in  
sect. 1 (1) (2) ; th e  service te rm in a te d  b y  the  
w reck  was his service under th e  artic les  ; and 
a lth ou gh  th e  words “  unem p loym ent indem 
n i ty  ”  occur in  th e  t i t le ,  pream ble, and F irs t  
Schedule o f  th e  A c t, its  opera tive  effect is n o t 
b y  means o f these words extended beyond the  
te rm s o f  th e  express prov is ions in  sect. 1 : 
The c la im  fo r  subsistence allowance in  a d d itio n  
to  wages, on th e  g round  th a t  th e  seaman’s 
rem une ra tion  under th e  artic les  inc luded  his 
“  keep,”  was n o t seriously pressed, and, in  m y  
op in ion , cou ld  n o t be sustained. T he  language 
o f  th e  section excludes th e  c la im . T he  crew 
are to  serve on board , and in  consideration o f 
th e ir  service, as th e  artic les  sta te , “  th e  m aster 
. . . agrees to  p a y  to  th e  . . . crew  as 
wages th e  sums against th e ir  names respective ly  
expressed and to  supp ly  th e m  w ith  prov is ions 
accord ing to  th e  scale.”  “  Wages ”  a t th e  ra te  
to  w h ich  th e  seaman was e n tit le d  under the  
a rtic les  is w h a t th e  section, w ith in  res tr ic ted  
lim its ,  en titles  h im  to  receive d u rin g  a possible 
tw o  m onths o f unavo idab le  unem p loym ent.

As to  th e  m a in  con troversy M r. D un lop  
argued fo r  th e  defendants th a t  w h a t th e  s ta tu te  
gives th e  seaman is in d e m n ity  against un a vo id 
ab le unem p loym ent between th e  actua l te rm in 
a tio n  o f  th e  service and th e  date on w h ich  the  
service w o u ld  have exp ired  had the re  been no 
w reck. T h a t con ten tion  he supported b y  re fe r
ence to  th e  te rm s o f  th e  t i t le ,  pream ble, and 
F irs t  Schedule o f  th e  s ta tu te , and, in  p a rtic u la r, 
th e  use o f  th e  w o rd  “  in d e m n ity ,”  in  th e  v ie w  
th a t  a c la im  fo r  in d e m n ity  cou ld  o n ly  take  
effect fo r  th e  pe riod  p rov ided  fo r  in  th e  con
tra c t .  The  tru e  m eaning o f th e  section, i t  was 
said, w o u ld  be apparen t i f  the re  were read 
in to  i t  a fte r  th e  w o rd  “  unem ployed ”  these 
words “  before th e  date con tem pla ted  in  the
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agreem ent,”  so th a t  th e  opera tive  words w o u ld  
ru n  thu s  : “  he sha ll . . .  be e n tit le d  in
respect o f each da y  d u r in g  w h ic h  he is in  fa c t 
unem ployed before th e  da te  con tem pla ted  in  
the  agreem ent, d u rin g  a pe rio d  o f tw o  m onths 
fro m  th e  date o f  th e  te rm in a tio n  o f  th e  service 
to  receive wages.”

On grounds o f  cons truc tion , as w e ll as on 
broader grounds w h ich  have regard  to  th e  scope 
and appa ren t in te n t  o f th e  s ta tu te , i t  seems to  
me im possib le to  construe th e  section as is 
proposed on b e h a lf o f  th e  defendants. The 
words suggested b y  w a y  o f  “  e luc id a tio n  ”  
w o u ld , i f  inserted , tra n s fo rm  th e  effect o f the  
enactm en t. T he  p la in t if f ,  be ing a m an who 
was in  fa c t unem ployed d u rin g  a pe riod  o f 
tw o  m onths fro m  th e  date o f th e  “  te rm in a tio n  
o f  th e  service ” — h y  reason o f  w reck  o r loss o f 
th e  sh ip— instead o f be ing e n tit le d  p r im d  fac ie  
to  receive wages in  case o f unem p loym ent 
d u r in g  a pe riod  o f tw o  m on ths fro m  th e  date 
o f  th e  loss, w o u ld  he g iven a p r im d  fac ie  c la im  
to  wages fo r  s ix  days.

The broader considerations I  have m entioned 
seem to  me also to  preclude th e  suggested 
lim ita t io n .  In  th e  present case th e  loss o f th e  
Croxteth H a ll occurred w hen she was hom ew ard 
bound and near th e  end o f  her voyage, so th a t  
th e re  is reason fo r  th e  observa tion  th a t  under 
th e  te rm s o f th e  a rtic les  th e  seaman was a t the  
t im e  o f th e  w re ck  w ith in  s ix  o r seven days o f 
possible unem p loym ent. B u t  th e  s ta tu te  deals 
b y  one process o f  re lie f w i th  a l l th e  in f in ite ly  
va rious  cases in  w h ich  a seaman’s service m ay 
be p re m a tu re ly  te rm in a te d  b y  loss o f a ship. 
G iven, side b y  side w ith  th is  case, a case o f some 
sh ip  ou tw a rd  bound under artic les  signed fo r  a 
long  voyage, lo s t a t a p o in t so d is ta n t th a t  
re tu rn  o f  th e  crew to  th e  hom e p o r t  w o u ld  
occupy a pe riod  o f  weeks, reasons a t once 
appear w h y  a s tandard  measure o f  possible 
re lie f based on some pe riod  o th e r th a n  th a t  o f 
th e  unem p loym en t a c tu a lly  suffered under 
th e  a rtic les  m ay  have been de term ined upon 
b y  th e  au thors  o f th e  s ta tu te . “  In d e m n ity  ”  
th e  section does n o t g ive  e ith e r in  th e  b road  
sense w h ich  some o f th e  p la in t if fs  c la im s w ou ld  
requ ire , o r  in  th e  re s tr ic te d  sense w h ich  the  
defendants’ con s tru c tion  w o u ld  g ive . I t  gives 
n o t “  in d e m n ity  ”  b u t a con d itiona l safeguard. 
I t  enables th e  seaman to  c la im  com pensation 
fo r  loss o f  wages i f  he is o u t o f w o rk  th ro u g h  
sh ipw reck, b u t  i t  l im its  th e  m a x im u m  am oun t 
o f  th e  possible c la im  to  a pe riod  o f tw o  m onths, 
and i t  cancels th e  c la im  fo r  a n y  p a r t  o f  th e  
tw o  m on ths as to  w h ich  i t  is  shown th a t  he 
cou ld  have had  em p loym en t i f  he w ou ld , and 
was v o lu n ta r ily  unem ployed.

T he  p la in t if f ’s service was, before th e  date 
con tem pla ted  b y  h is agreem ent, te rm in a te d  b y  
reason o f th e  w re ck  o f th e  Croxteth H a ll on th e  
28 th  Feb. H e  was unem ployed fo r  tw o  m onths 
and upw ards fro m  th a t  date, and th e  unem p loy
m en t was due to  th e  w reck  o r loss o f th e  ship. 
H e  was n o t able a t a n y  t im e  in  th e  tw o  m onths 
to  o b ta in  su itab le  em p loym en t. S ub ject to  
deduction  o f wages a lrea dy  pa id  in  respect o f

an y  o f  th e  days subsequent to  th e  w reck  he is 
e n tit le d  to  recover wages fo r  th e  tw o  m onths 
o f h is unem p loym ent.

T h e  Ce l t ic .

The steam ship Celtic was on th e  10 th  Dee. 
1928 w recked and los t on th e  I r is h  coast near 
Queenstown in  course o f  a voyage described in  
th e  a rtic les  unde r w h ic h  her crew  served as 
“  fro m  L iv e rp o o l to  N ew  Y o rk  v ia  Queenstown, 
B oston, and (or) i f  requ ired  to  an y  p o rts  w ith in  
th e  N o r th  and South  A t la n t ic  Oceans tra d in g  
as m ay  be requ ired  u n t i l  th e  sh ip  re tu rn s  to  
“  a f in a l p o r t  . o f  discharge in  th e  U n ite d  
K in g d o m .”  T he  vessel was hom ew ard bound 
a t th e  t im e  o f be ing los t, m ak ing  fo r  L ive rp o o l, 
w h ic h  w o u ld  have been her “  f in a l p o r t  o f  d is 
charge ”  under th e  artic les . B u t  fo r  th e  w reck 
Com erford ’ s services under th e  a rtic les  w o u ld  
have te rm in a te d  on th e  11 th  Dec., and he 
w o u ld  have been pa id  o ff w i th  wages up to  and 
in c lu d in g  th a t  date. T he  crew were b ro u g h t 
b y  tender fro m  th e  w reck  to  L iv e rp o o l, and 
on th e  13 th  Dec. Com erford was p a id  o ff. The 
wages p a id  h im  were wages up to  and in c lu d in g  
th e  11 th  Dec. H e , tog e the r w ith  some o f his 
fe llo w  seamen, rece ived th e  wages so pa id  
under p ro tes t, m ak ing  th is  m em orandum  : 
“  W e each c la im  com pensation under sect. 1 
o f  th e  M erchan t S h ipp ing  ( In te rn a tio n a l L a bo u r 
Conventions) A c t  1925.”

Com erford had been fo r  some years one o f 
th e  usual crew  o f th e  Celtic in  her successive 
voyages to  and fro m  th e  U n ite d  States in  the  
cap ac ity  o f  a re fr ig e ra tin g  greaser and seaman, 
and i f  th e  vessel had n o t been lo s t w o u ld  no 
d o u b t have con tinued  to  sign artic les  fo r  fu r th e r  
lik e  voyages in  th e  same capac ity . H is  ra te  o f 
pa y  was 10 guineas per m o n th , and in  case o f 
his “  w o rk in g  in  artic les  b y  h is vessel in  p o r t  ”  
w ith o u t food and lodg ing  found  b y  th e  ship, he 
w o u ld  have been e n tit le d  to  a m oney allowance 
o f  4s. a da y  in  lieu  the reo f.

C laims on C om erford ’s be ha lf were p u t  fo r
w a rd  b y  his un ion  on th e  g round th a t  b y  reason 
o f  th e  w re ck  o r loss o f th e  Celtic h is  service was 
te rm in a te d  before th e  date con tem pla ted in  the  
artic les , and th a t  he was as and fro m  such 
te rm in a tio n  o f  service unem ployed d u rin g  a 
pe riod  o f  tw o  m onths, and, fu r th e r, o r a lte rna 
t iv e ly  on th e  g round  th a t  b u t  fo r  th e  w reck  or 
loss he w o u ld  have rem ained em ployed on the 
Celtic a fte r  her re tu rn  fro m  th e  voyage in  
question. H e  cla im s also in  a d d itio n  to  tw o  
m on ths ’ wages, subsistence m oney fo r  tw o  
m onths a t 4s. a day.

F o r reasons such as I  have exp la ined in  
M u rra y 's  case against th e  Croxteth H a ll I  ho ld 
th a t  th e  s ta tu te  in  question does n o t g ive  the 
p la in t if f  a r ig h t  to  in d e m n ity  o r damages m 
respect o f  d isappo in ted expectations o f  service 
o th e r th a n  th e  ac tu a l service p rov ided  fo r  in  
th e  artic les  under w h ich  he was serving a t t h e 
loss o f th e  Celtic, and th a t  an y  r ig h t  he has 
under th e  s ta tu te  fo r  unem p loym ent b y  reason 
o f the  w reck is a r ig h t  to  wages o n ly , and canno 
be made to  inc lude subsistence m oney.
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The defendants adduced evidence to  show 
th a t  em p loym ent was ava ilab le  to  Com erford 
on board  various ships w h ich  signed on crews 
between th e  date o f th e  w reck and th e  date 
th ree m onths la te r w hen he was n e x t em ployed. 
As to  th is  m a tte r, however, I  do n o t f in d  the  
defendants to  have established th a t  on an y  day 
o r days w ith in  tw o  m onths o f  th e  w reck 
Com erford was able to  o b ta in  su itab le  em p loy
m ent.

T he  m a in  questions in  th is  case, as in  
M u rra y 's  ease, are w hethe r C om erford ’s service 
was b y  th e  w reck  o r loss o f  th e  Celtic te rm in a te d  
before the  date con tem pla ted in  his agreement, 
and w he the r he was unem ployed d u rin g  tw o  
m onths fro m  th e  te rm in a tio n  o f his service. 
U pon lik e  grounds to  these w h ich  I  have sta ted 
in  th e  case o f th e  Croxteth H a ll,  b o th  these 
questions m ust be answered in  th e  a ffirm a tive . 
The fa c t th a t,  w i th  th e  Celtic safe in  p o r t  in  
L ive rp o o l, C om erford ’s service under h is artic les  
w o u ld  ap p a re n tly  have te rm in a te d  on the  
l l t h  Dec., th e  n e x t day a fte r  th e  loss o f the  
vessel, does n o t, in  m y  ju d g m e n t, deprive  h im  
o f th e  bene fit conferred b y  sect. 1 o f th e  A c t  o f 
1025, and his c la im  m ust be allow ed fo r  tw o  
m onths fro m  th e  ac tu a l te rm in a tio n  o f  his 
service b y  th e  loss o f th e  sh ip  on th e  10 th  Dec., 
less one da y ’s wages a lready pa id .

The defendants appealed.

D u n lop , K .C ., and A . J .  Hodgson, fo r  the  
appe llants.

Langton, K .C ., and Lynskey, K .C ., fo r  the  
respondent M u rra y .

F raser H a rriso n  fo r  th e  respondent Comer
ford .

Scrutton, L .J .— U n t i l  1925 the  wages o f a 
seaman ceased on th e  w reck o f h is ship, b u t  he 
Was re tu rn e d  to  the  U n ite d  K in g d o m  a t the  
expense o f the  shipowner. O n the  31st J u ly  
1925, the re  came in to  force an A c t  o f P a rliam e n t 
(15 &  16 Geo. 5, c. 42) designed to  g ive effect 
to  ce rta in  In te rn a tio n a l Conventions a rrive d  
a t in  1920 and 1921. Such conventions have 
oo effect in  G reat B r ita in  u n t i l  th e y  are em
bodied in  s ta tu tes, tho ugh  i f  th e  language o f 
the  s ta tu te  is am biguous, th e  language o f the  
C onvention m a y  be resorted to  to  assist in  
in te rp re tin g  th e  s ta tu te . T he  t i t le  o f th is  
f ta tu te  em ploys the  phrase “  an unem p loym ent 
in d e m n ity  fo r  seamen in  th e  case o f loss o r 
foundering  o f a sh ip .”  The m a te ria l section 
reads as fo llow s : [th e  learned L o rd  Justice  
?ead sect. 1, sub-sect. (1) (2)] I t  is obvious 
th a t  th e  w reck  o r loss o f  a sh ip  on w h ic h  a 
seaman is serv ing  w i l l  a lways happen before 
the date con tem pla ted fo r  th e  te rm in a tio n  o f 
Lis service. The sub-section, there fore, gives 
h im  fo r  tw o  m onths a fte r  the  w reck a r ig h t  to  
receive wages a t th e  ra te  m entioned in  the  
agreem ent. I f  I  understood co rre c tly  the  
argum ent o f M r. D u n lo p  fo r  the  shipowner, he 
c°n tended th a t  under th is  sub-section alone 
fhe seaman cou ld  n o t get wages fo r  an y  pe riod

a fte r th e  date a t w h ich , had the re  been no 
w reck, th e  agreem ent to  serve w o u ld  have 
te rm in a ted . I  canno t o b ta in  th is  resu lt o u t 
o f the  language o f sub-sect. (1), w h ich  appears 
to  g ive wages fo r  a fixe d  te rm  o f tw o  m onths 
fro m  th e  w reck, “  sub ject to  the  provis ions 
o f the  section.”  T he  re levan t p ro v is io n  is 
sub-sect. (2) w h ich  I  have ju s t  read. T h is  pu ts 
the  bu rden  on the  shipowner to  prove certa in  
facts w h ich  w o u ld  displace th e  r ig h t  to  wages 
acquired b y  the  seaman under sub-sect. (1). 
H e  m ay show th a t  th e  unem p loym ent was 
n o t due to  th e  w reck o r loss o f the  ship. The 
seaman is ob v io us ly  unem ployed on the  ship 
in  w h ich  he served because o f its  loss. B u t his 
ac tu a l unem p loym ent on an y  sh ip  a t a ll m ay 
be p r im a r ily  o r p ro x im a te ly  due to  h is own 
d is a b ility , as i f  he breaks his leg a fte r he has 
safe ly landed, o r a fte r  the  same date gets sent 
to  prison. U n em p loym en t m ay  also be d ire c tly  
due to  th e  fa c t th a t  he has made no a tte m p t 
a t a l l to  o b ta in  o th e r em p loym ent, though  
vacancies on o th e r ships were be ing offered, 
b u t  s im p ly  gone on th e  “  dole.”  In  such a 
case, i f  p roved  b y  th e  shipowner, I  th in k  the  
unem p loym ent w o u ld  n o t be due to  th e  w reck. 
T he  seaman m ay  prove th a t  a t the  tim e  o f the  
w reck  he had  e ith e r a prom ise o f em p loym ent 
on the  n e x t voyage, o r a reasonable expecta tion  
fro m  past h is to ry  o f ob ta in in g  such em p loy
m en t. F o r instance, where fo r  some years 
the  seaman has been re g u la rly  re-engaged a fte r 
th e  voyage, and h is agreem ent te rm inates, I  
th in k  th e  seaman w o u ld  be e n tit le d  to  say th a t  
he was unem ployed as th e  resu lt o f  the  wreck. 
B u t  th e  em p loyer m ig h t s t i l l  displace i t  b y  
show ing th a t  the  seaman has made no a tte m p t 
a t a l l to  ob ta in  sub s titu ted  em ploym ent, 
tho ugh  i t  was offering. I  th in k  a d iff ic u lt  
question m ay  arise, i f  the  em ployer proves 
th a t  the  sta te  o f the  la bo u r m a rke t is such 
th a t  i f  the re  had  been no w reck the  seaman 
on his engagement te rm in a tin g  w o u ld  n o t 
have ob ta ined  em p loym ent e ithe r in  the  
w recked o r an y  o the r ship. T h is  is s im ila r 
to  the  question on w h ich  the re  has been m uch 
discussion under th e  W orkm en ’s Com pensation 
A c t. T he  question the re  arises in  th is  w ay. 
B y  sect. 1 a w o rkm an  suffering personal in ju ry  
b y  accident is e n tit le d  to  com pensation from  
h is em ployer, and, under sect. 9, sub-sect. 1, 
where p a r t ia l in ca p a c ity  fo r  w o rk  resu lts from  
the  in ju ry ,  a w eek ly  paym en t ca lcu la ted on 
ce rta in  rules, one ite m  in  w h ich  is the  w eekly 
am o un t he is able to  earn a fte r th e  accident. 
T h is  is accom panied b y  a p ro v is io n  th a t  i f  the  
w o rkm an  proves he has taken  reasonable 
steps to  o b ta in  em p loym ent and has fa iled , 
and  th a t  h is fa ilu re  is a consequence w h o lly  or 
m a in ly  o f the  in ju ry ,  th e  judge m ay o rder his 
in ca p a c ity  to  be trea te d  as to ta l in c a p a c ity . 
On these prov is ions the  question has arisen : 
“  W h a t is th e  po s itio n  where, tho ugh  the  w o rk 
m an lo s t h is em p loym ent th ro u g h  accident, 
on h is recovery, a p a r t ia l recovery , the  con d ition  
o f th e  la bo u r m a rke t is such th a t  even i f  the  
w o rkm an  had never m e t w ith  an accident he
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w ou ld  have been o u t o f  w o rk , and cou ld n o t 
get em p loym ent ? ”  I n  such a sta te  o f facts 
the  House o f Lo rds  has he ld  th a t  unem p loy
m en t is n o t a consequence w h o lly  o r m a in ly  
o f the  accident o r in ju ry ,  h u t is a conse
quence o f the  state o f th e  labour m arke t, 
and th a t  “  able to  earn ”  relates to  physica l 
capac ity  to  earn, and n o t to  th e  state o f 
the  labour m a rk e t : (Bevan v . N ixo n 's  N a v i
gation, 139 L . T . R ep. 64,7 ; (1929) A . C. 
44 ; Lyon  v . T a y lo r Brothers (1929, 21 W . C. C., 
416).

I  have come to  th e  conclusion th a t  these 
decisions tu rn  on th e  special language o f the  
A cts applicab le , and th a t  no p rin c ip le  in vo lve d  
in  those decisions enables th e  em p loyer under 
the  A c t now  under consideration to  prove th a t  
the  unem p loym ent is n o t “  due to  the  w reck ”  
b y  p ro v in g  the  sta te o f the  la bo u r m a rke t, and 
so to  defeat the  c la im . In  o th e r words, where, 
e ithe r b y  express agreement, o r on reasonable 
p ro b a b ility  fro m  past h is to ry , th e  seaman w ou ld  
b u t  fo r  th e  w reck have con tinued  to  be 
em ployed in  the  w recked vessel, h is loss o f 
em p loym ent is due to  th e  w reck, even though  
in  the  sta te o f the  la bo u r m a rk e t he finds 
d if f ic u lty  in  g e ttin g  em p loym ent. A p a r t fro m  
evidence o f re fusa l to  serve on any p a rtic u la r 
day, th e  cause, o r the  effective cause, o f  his 
unem p loym ent is the  wreck.

The second p a r t o f sub-sect. (2) enables the  
em ployer to  defeat th e  p r im a  fac ie  c la im  under 
sub-sect. (1) b y  p ro v in g  in  respect o f any day 
th a t  the  seaman was able to  o b ta in  su itab le  
em p loym ent th a t  day. T h is  is a d iffe re n t and 
independent p rov is ion . The em ployer m ay  n o t 
be able to  prove i t ,  and y e t m ay  succeed under 
the  f irs t p a r t  o f sub-sect. (2) as i f  the  em ployer 
proves th a t  th e  day a fte r  the  seaman was 
safe ly back in  E ng la nd  he b roke  his leg and 
was la id  up fo r  tw o  m onths, or, to  take  an 
extrem e case, i f  the  em p loyer proves th a t  on 
th e  same day th e  seaman was sent to  prison 
fo r  tw o  m onths. B u t  I  do n o t th in k  the  
em p loyer satisfies the  second con d ition  in  sub
sect. (2) b y  p ro v in g  vaca n t places fo r  w h ich  any 
seaman m ig h t ap p ly  and no a tte m p t to  ob ta in  
them . T h a t, in  m y  op in ion , w i l l  be re levan t 
under the  f irs t  cond ition . T o  sa tis fy  the  second 
con d ition  the  em p loyer m us t prove an offer to  
the  seaman o f su itab le  em p loym ent, and refusal 
b y  the  seaman. I  can see th a t  d iff ic u lt  ques
tions m ay arise when the wages offered are less 
th a n  the  wages earned before the  w reck, and 
i t  is questionable w hethe r th e  difference is due 
to  changed cond itions o f the  labou r m a rke t o r 
to  d iffe re n t va lue between the  labour o r ig in a lly  
done and the  la bo ur offered. I t  w i l l  be seen 
th a t, in  m y  v iew , each case m ust depend on its  
own facts, h u t  I  have endeavoured to  la y  down 
ce rta in  p rinc ip les  fo r  the  cons truc tion  o f the  
s ta tu te , b y  w h ich  the  p a rtic u la r facts in  each 
case m ay  be tested. I  now  tu rn  to  the  tw o  
cases in  question, w ith  th e  w a rn in g  th a t  the  
decision in  each case does n o t necessarily 
a p p ly  to  each m an in vo lve d  in  the  w reck in  
question.

T h e  Cr o x t e t h  H a l l .
The Croxteth H a ll was w recked o ff F lush ing  

on th e  27 th  Feb. 1929. John  M u rra y  was then  
engaged in  her o n  an agreem ent da ted the  
29 th  O ct. 1928 fo r  a voyage n o t exceeding tw o  
years fro m  M anchester to  th e  Persian G ulf, 
tra d in g  w ith in  ce rta in  lim its ,  and to  end a t 
such p o r t  in  the  U n ite d  K in g d o m  o r C ontinen t 
as m ay  be requ ired  b y  the  m aster. A fte r  
reaching A n tw e rp  w ith  a hom ew ard cargo the  
ship was proceeding to  th e  U n ite d  K in g d o m  and 
was advertised to  load cargo fo r  a new ou tw ard  
voyage— a t H u ll,  the  21st M arch  ; M idd les
brough, th e  11 th  M arch  ; London , th e  15th 
M arch  ; Sou th  W ales, th e  22nd M arch  ; and 
Glasgow, the  27 th  M arch . M u rra y  had  been 
p re v io us ly  engaged in  the  Croxteth H a ll on fou r 
voyages, w ith  one break, and usua lly  stood b y  
on pa y  w h ile  the  ship was in  p o r t  a fte r  he was 
p a id  o ff t i l l  he signed on again. Before the  
w reck he had been asked b y  th e  ch ie f o fficer to  
s tand b y  the  sh ip  w hen she g o t to  M idd les
brough, w h ich  was ap p a re n tly  the n  trea te d  as 
th e  end o f the  voyage, and was expected to  be 
reached on the  10 th  o r 11 th  M arch . A f te r  the  
w reck M u rra y  was taken  to  L iv e rp o o l and the re  
p a id  o ff on the  4 th  M arch . H e  c la im ed tw o  
m on ths ’ wages fro m  th e  4 th  M arch . T h is  was 
c le a rly  w rong, as the  tw o  m onths began on 
th e  27 th  Feb., and he had been p a id  up to  the  
4 th  M arch . I t  is fu r th e r  c lear th a t  b u t  fo r  the  
w reck he w o u ld  have been p a id  up to  the  
10 th  o r 11 th  M arch  on a rr iv a l a t M iddlesbrough. 
I n  m y  op in ion  also th e  evidence shows th a t 
b u t  fo r the  w reck he w o u ld  have been em ployed 
on the  C ro x te th  H a ll,  s tand ing  b y  a t M idd les
brough, coasting, and on th e  n e x t voyage. So 
th a t  the  shipowner to  displace his l ia b i l i ty  
m us t show th a t  on some nam ed day M u rra y  
cou ld  have ob ta ined su itab le  em p loym ent. I  
am  n o t ve ry  satisfied w ith  M u rra y ’s behaviour. 
H e  d id  n o t a p p ly  to  th e  owners o f the  Croxteth 
H a ll  fo r  em p loym ent ; he energetica lly  repu
d ia ted  the  suggestion th a t  he should a p p ly  to  
th e ir  sh ipp ing c le rk. “  I t  was as m uch fo r  the 
f irm  to  g ive  an offe r to  me as fo r me to  g ive  an 
offe r to  the  f irm .”  H e  d id  a p p ly  to  one o f  the 
H a ll boats fo r  a jo b , th e  C ity  o f Athens, and 
another m an go t the  jo b . H e  a ttended the 
sign ing on o f a num ber o f o ther ships, b u t  being 
an e lde rly  m an and a stranger to  th e  ch ie f 
officer o f the  p a rtic u la r ship, he d id  n o t get a 
jo b . I  am  satisfied th a t  unless the  shipowner 
orders the  ch ie f officer o f a p a rtic u la r sh ip  to  
take  on a p a rtic u la r m an, o r men, fro m  the  
w recked ship, th a t  m an— p a rtic u la r ly  i f  he is 
e lde rly— is n o t ve ry  lik e ly  to  ge t a jo b . A  
sh ip ’s officer, unless ordered b y  his employers, 
n a tu ra lly  prefers m en he knows, and m en o f as 
m uch y o u th  as is consistent w ith  experience. 
The evidence in  m y  op in ion  does n o t show th a t 
M u rra y  on any p a rtic u la r da y  was able to  get 
em p loym ent on any p a rtic u la r ship, o r th a t  he 
made no a tte m p t to  o b ta in  em p loym ent, or 
th a t  his unem p loym ent was n o t the  resu lt o f  
th e  w reck. U n de r these circum stances he is 
e n tit le d  to  receive fro m  the  shipow ner tw o
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m onths ’ wages fro m  the  27 th  Feb., less any 
am o un t the  shipowner has a lready pa id  h im  as 
wages. B u t he is n o t e n tit le d  to  receive b o th  
th e  “  dole ”  and wages, and h is counsel a d m itte d  
th is , and th a t  the  c o u rt should m ake some 
p rov is ion  to  p re ven t i t .  I  th in k  the  proper 
w ay to  deal w ith  the  p o in t is to  order th a t  th e  
shipow ner m ay  sa tis fy  the  ju d g m e n t against 
h im  b y  pa y in g  to  the  M in is try  o f  L a b o u r the  
am oun t w h ich  M u rra y  has received in  respect 
o f th e  “  dole ”  fro m  th e  labour exchange, in  
respect o f  th e  tw o  m onths in  question, and b y  
pa y in g  the  balance o f the  ju d g m e n t, i f  any, to  
M u rra y . I t  w i l l  be seen th a t  th is  ju d g m e n t 
does n o t a p p ly  to  an y  o th e r seaman o f the  
Croxteth H a ll except in  so fa r  as the  facts o f  his 
p a rtic u la r case come w ith in  the  p r in c ip le  o f 
th is  ju dg m en t. W h ile  the  ju d g m e n t is va ried  
to  the  e x te n t I  have ind ica ted , and I  do n o t 
agree w ith  some p a r t  o f  th e  reasoning o f  the  
President, the  appeal m ust be dismissed w ith  
costs.

T h e  Ce l t ic .

The Celtic, a W h ite  S ta r bo a t tra d in g  to  and 
fro m  L iv e rp o o l, was w recked o ff Queenstown 
on th e  10 th  Dec. 1928. Com erford, a re f r i
ge ra ting  greaser, was b ro u g h t back to  L ive rp o o l, 
and the re  p a id  o ff on, and up to , the  11 th  Dec.
1928. Com erford, w ith  th e  exception o f tw e lve  
m onths, had  been em ployed in  th e  Celtic fo r  
n ine years, and th e  W h ite  S ta r offic ia ls say 
th e y  cou ld  n o t have a b e tte r m an. I  am  
satisfied th a t  i t  was a resu lt o f  the  w reck th a t  
he was n o t em ployed on the  Celtic d u rin g  the  
tw o  m on ths in  question. C om erford tr ie d  to  
get on a num ber o f ships, in c lu d in g  some o f 
the  W h ite  S ta r boats, b u t  d id  n o t ge t a jo b . 
H e  d id  n o t a p p ly  to  th e  W h ite  S ta r office, o r its  
sh ipp ing m aster, fo r  a jo b  ; I  suspect th is  was 
the  re su lt o f  the  in s tru c tion s  o f  the  un ion  
offic ia ls. B u t  w hethe r th is  is so, the  W h ite  
S tar o ffic ia ls d id  n o t o ffe r h im  an engagement 
° n an y  p a rtic u la r boa t, and in  the  re su lt are, 
>n m y  op in ion , unab le to  prove th a t  he was 
able to  o b ta in  su itab le  em p loym ent on any 
P a rticu la r day. I  th in k  in  th e  case o f  engineers, 
the  second engineer w ho takes on men, in  the  
absence o f de fin ite  in s tru c tio n s  fro m  his 
em ployers— w h ich  were n o t p roved— is n o t 
lik e ly  to  g ive a n y  special preference to  m en 
fro m  o th e r w recked ships o f  th e  line . Com erford 
ls> there fore , e n tit le d  to  receive tw o  m on th s ’ 
"'ages fro m  th e  date o f th e  w reck, less any 
'''ages he has received, and th e  appeal m ust 
he dismissed w ith  costs.

There is no in fo rm a tio n  abou t the  “  dole ”  
ln  th is  case, b u t  I  t ru s t  the  loca l labou r 
exchange w i l l  lo o k  in to  the  m a tte r, b o th  in  
th is  case and an y  fu tu re  case.
. I  apprecia te  the  d ifficu ltie s  o f  the  shipowners 
111 these cases. Perhaps th e y  w i l l  consider 
w hether b y  reg istered le tte r  th e y  should m ake 
an o ffe r o f em p lo ym e n t in  a nam ed sh ip  to  
®ach m an th e y  w ish  T o  em ploy, and in s tru c t 
t h®h ch ie f o fficer o r engineer to  m ake th a t  
offer e ffective . I  am  also n o t satisfied w ith  a

system  under w h ich  the  seaman, w hethe r under 
in s tru c tion s  o f un ion  offic ia ls o r n o t, in te n tio n 
a lly  makes no a p p lica tio n  to  h is previous 
em ployers fo r  em p loym ent, and the n  cla im s 
on the m  fo r  unem p loym ent. I f  such an in te n 
t io n a l course o f  conduct is p roved , i t  m ay  have 
a serious bearing  on the  question w hethe r the  
shipowners have n o t p roved  th a t  the  seaman’s 
unem p loym ent is n o t the  resu lt o f  the  w reck.

Gr e e r , L .J .— John  M u rra y , the  p la in t if f  in  
the  firs t-nam ed case, signed artic les in  O ct. 
1928 b y  w h ich  he u n de rto ok  to  serve on board  
the  steam ship Croxteth H a ll  fo r  a voyage to  
the  Persian G u lf, and  thence to  o ther po rts  
between 75° n o r th  and 60° sou th  la titu d e , and 
to  end a t such p o r t  in  the  U n ite d  K in g d o m  or 
C on tinen t o f E urope  w ith in  hom e trade  lim its  
as m ig h t be requ ired  b y  th e  m aster. H e  was 
selected b y  the  m aster to  ac t as q u a rte r
m aster d u rin g  the  voyage a t 91. 10s. per m on th . 
T he  vessel was w recked o ff F lush in g  on the  
28 th  Feb. 1929. T he  P resident o f  the  P robate, 
D ivo rce , and A d m ira lty  D iv is io n , w ho heard 
the  action , fou nd  th a t  i f  the re  had been no 
w reck the  voyage w o u ld  have ended a t 
M idd lesbrough  on th e  11 th  M arch  1929. The 
p la in t if f  c la im ed under the  M erchan t Shipp ing 
( In te rn a tio n a l L a b o u r Conventions) A c t  1925 
(15 &  16 Geo. 5, c. 42) tw o  m on th s ’ wages fro m  
th e  4 th  M arch  1929, when he was p a id  off. H e  
was c le a rly  n o t e n tit le d  to  wages fo r m ore th a n  
tw o  m onths fro m  the  28 th  Feb., the  date o f  the  
w reck, and i t  is n o t d ispu ted  th a t  the  ju d g m e n t 
w i l l  have to  be va ried  so fa r as the  am o un t is 
concerned. I t  was contended fo r  the  ap pe lla n t 
shipowners th a t  he was o n ly  e n tit le d  to  wages 
dow n to  the  date when his service under the  
artic les  w o u ld  have te rm in a te d  a t the  end o f 
the  voyage, i.e., the  11 th  M arch  1929. The 
learned P resident decided against th is  con
te n tio n . In  m y  ju d g m e n t he was r ig h t  in  so 
decid ing. I  can state m y  reasons q u ite  s h o rtly . 
The evidence established a p ro b a b ility  a lm ost 
a m o un ting  to  a c e rta in ty , th a t  i f  the  voyage 
had ended n o rm a lly  on the  11 th  M arch, the  
p la in t if f  w o u ld  have been fo r th w ith  em ployed 
b y  the  shipowners in  the  same cap ac ity  on the  
same ship. The m a te ria l pa rts  o f sect. 1 read 
as fo llow s : [th e  learned L o rd  Justice  read 
sect. l.J  The p la in t if f  was in  fa c t unem ployed 
fo r tw o  m onths fro m  the  date o f the  wreck, 
tho ugh  he was p a id  h is wages to  the  4 th  M arch. 
Sub-sect. (1) e n tit le d  h im  to  wages up  to  the  
28 th  A p r i l  unless th e  defendants proved facts 
w h ich  w o u ld  d ise n title  h im  to  receive his wages 
o r some p a r t  the re o f under sub-sect. (2). In  
m y  ju d g m e n t the  defendants d id  n o t show 
th a t  the  unem p loym ent fro m  w h ich  he in  fa c t 
suffered was n o t due to  the  w reck. I f  th e y  had 
p roved  th a t  in  the  event o f  the  vessel com 
p le tin g  her voyage there  was no reasonable 
p ro b a b ility  th a t  he w ou ld  have been em ployed 
on the  Croxteth H a ll,  i t  m ight, have been 
contended th a t  his unem p loym ent in  fa c t was 
n o t, a fte r th e  11 th  M arch , due to  the  w reck, 
as i t  w o u ld  have happened i f  the re  had  been
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no w reck. I t  seems to  me clear th a t  th e  section 
is n o t dea ling  w ith  un em p loym en t under any 
e x is tin g  con tra c t, b u t  w ith  unem p loym en t in  
fa c t, th a t  is to  say ac tu a l unem p loym en t. In  
m y  ju d g m e n t the  words o f  sub-sects. (1) and (2) 
are p la in  and unam biguous, and we are there fore  
n o t e n tit le d  to  lo ok  a t th e  pream ble  o r the  
d ra ft  conven tion  con ta ined in  the  schedule to  
the  A c t  fo r  th e  purpose o f  g iv in g  a special 
m eaning to  words w h ich  are in  themselves 
p la in  and  unam biguous. I t  is conceivable th a t  
i t  m ig h t have been th e  in te n tio n  o f th e  Leg is
la tu re  to  p ro v id e  th e  seaman w ith  an in d e m n ity  
against th e  loss o f  wages w h ich  he w o u ld  o th e r
wise have earned under th e  c o n tra c t o f service 
w h ich  was in  opera tion  a t th e  date o f the  
w reck, b u t  i t  is im possib le , in  m y  ju d g m e n t, to  
in te rp re t th e  words o f  th e  tw o  sub-sections as 
h a v in g  a m eaning w h ic h  w o u ld  confine the  
seaman’s r ig h ts  to  wages to  a r ig h t  w h ich  
w o u ld  n o t exceed wages fo r  th e  pe riod  d u rin g  
w h ich  h is e x is ting  co n tra c t w o u ld  have con
tinu ed . I  th in k  the  words p la in ly  m ean th a t  
i f  h is services end before th e  date con tem pla ted  
in  th e  agreem ent, and he is in  fa c t unem ployed 
fo r  th e  pe riod  o f tw o  m on ths fro m  th e  da te  o f 
the  w reck, he is e n tit le d  to  receive wages fo r 
eve ry  day d u rin g  those tw o  m onths d u rin g  
w h ich  he is unem ployed, unless h is em p loyer 
proves th a t  he w o u ld  have been unem ployed 
i f  the re  had  been no w reck. T he  question 
w hethe r h is ac tu a l unem p loym en t was caused 
b y  th e  w reck  is a question  o f fa c t to  be de te r
m ined  on th e  evidence. The  evidence in  the  
present case makes i t  reasonably ce rta in  th a t  
i f  th e  Croxteth H a ll  had  n o t been w recked the  
p la in t if f  w o u ld  n o t have been unem ployed. The 
fa c t th a t  he m ig h t have g o t em p lo ym e n t i f  
th e  sta te  o f  th e  la bo u r m a rk e t had  been b e tte r 
th a n , in  fac t, i t  was, has, in  m y  ju d g m e n t, no 
bearing  on th e  question  w he the r th e  unem 
p lo ym e n t fro m  w h ich  he in  fa c t suffered, under 
th e  circum stances o f th e  case, was due to  the  
w reck. E ven  i f  the  c o u rt were e n tit le d  to  look  
a t the  schedule, I  d o u b t w he the r i t  w o u ld  
m ake an y  difference in  th e  resu lt. A r t .  2 o f 
the  conven tion  is n o t necessarily concerned 
w ith  an in d e m n ity  against unem p loym ent 
under the  co n tra c t in  op e ra tion  a t th e  date o f 
th e  w reck, i t  is concerned w ith  in d e m n ity  
against unem p loym en t resu ltin g  fro m  th e  loss 
o f the  ship. I t  m ay  w e ll be th a t  those respon
sib le fo r the  conven tion  in tended to  in d e m n ify  
th e  seaman against ac tu a l unem p loym en t w hen
ever i t  was established th a t  the  unem p loym ent 
was, in  fac t, due to  the  w reck. I  see no reason 
to  conclude fro m  the  words o f  th e  conven tion  
th a t  the  pa rties  to  i t  in tended to  confine the  
in d e m n ity  to  an in d e m n ity  against a loss o f 
wages under th e  co n tra c t in  opera tion  a t the  
date o f the  w re ck  ; b u t  be th is  as i t  m ay, I  
th in k  th e  words o f  th e  s ta tu te  are p la in  and 
ou gh t to  be in te rp re te d  in  the  m anne r above 
sta ted.

In  th e  present case I  am  satisfied th a t  i f  the 
vessel had n o t been w recked, the  p la in t if f  w ou ld  
n o t have been unem ployed fro m  and a fte r  the

11 th  M arch  and, there fore , th a t  the  shipowners 
fa ile d  to  show th a t  h is unem p loym en t was n o t 
due to  the  w reck. N o r am  I  able to  say th a t  
th e  learned p res iden t’s f in d in g  th a t  the  
defendants had  fa ile d  to  p rove  th a t  th e  seaman 
was able to  o b ta in  su itab le  em p lo ym e n t on 
a n y  da y  d u rin g  th e  tw o  m on ths is n o t ju s tif ie d  
b y  the  evidence. I  agree w ith  the  v ie w  
expressed in  m y  L o rd ’s ju d g m e n t as to  b o th  
po in ts , and f in d  i t  unnecessary to  re fe r to  the  
evidence in  de ta il.

A  reference was m ade in  th e  course o f th e  
a rgum en t to  cases under the  W o rk m e n ’s 
Com pensation A c t, such as C a rd iff Corporation  
v . H a ll  (104 L .  T . R ep. 467 ; (1911) 1 K .  B . 
1009), and Bevan  v . N ix o n 's  N av iga tion  Com
p a n y  (139 L .  T . R ep. 647 ; (1929) A . C. 44). 
I  do n o t th in k  th a t  these cases a ffo rd  a n y  he lp  
in  th e  in te rp re ta tio n  o f th e  s ta tu te  we have 
to  a p p ly  in  th e  present case. T h e y  tu rn  on 
th e  m eaning o f th e  words “  able to  earn ”  in  
th e  W o rkm e n ’s Com pensation A c t. I t  was 
decided th a t,  lo o k in g  a t th e  general purpose 
and  scope o f  th e  W orkm en ’s Com pensation 
A c t, “  able to  earn ”  means p h y s ic a lly  ab le to  
earn. The decisions in  those cases seem to  
m e to  have no bearing  on th e  in te rp re ta tio n  o f 
sect. 1 o f th e  M erchan t S h ipp ing  ( In te rn a tio n a l 
L a b o u r C onvention) A c t  o f  1925.

I n  the  second case th e  facts raise the  same 
question  as to  th e  e ffect o f  sect. 1 on th e  c la im  
made b y  th e  p la in t if f  C om erford, and the 
defence raised b y  th e  owners o f th e  Celtic, 
and  in  th is  case I  do n o t f in d  i t  necessary to  
say a n y th in g  except th a t  fo r  th e  reasons 
s ta ted  in  dea ling  w ith  th e  f irs t  case, I  am  o f 
op in io n  th a t  th e  p la in t if f  is e n tit le d  to  re ta in  
th e  ju d g m e n t he ob ta ined  in  th e  c o u rt below , 
and  the  appeal should be dism issed w ith  costs.

T he  o rder o f  the  c o u rt in  M u rra y 's  case w ill,  
b y  consent o f th e  p la in t if f  b y  h is counsel, take  
th e  fo rm  m entioned in  th e  ju d g m e n t o f 
S c ru tton , L .J .

Sle s s e r , L .J .— In  these cases I  reg re t th a t  
I  have come to  a conclusion d iffe re n t fro m  th a t 
o f th e  m a jo r ity  o f th e  c o u rt.

These appeals raise im p o rta n t questions under 
the  M erchan t S h ipp ing  ( In te rn a tio n a l L a b o u r 
C onventions) A c t  1925, w h ich  p u rp o rts  to  g ive 
effect to  ce rta in  d ra ft  conven tions adop ted b y  
th e  In te rn a tio n a l L a b o u r Conference re la tin g  
(am ong o th e r th in gs ) to  an unem p loym ent 
in d e m n ity  fo r  seamen in  the  case o f  loss or 
founde ring  o f th e ir  ship. I n  m y  o p in ion  th is  
is a case where, ow ing  to  the  a m b ig u ity  o f  the 
language used in  the  A c t, and its  in te n tio n  as 
expressed in  th e  pream ble and schedules, a 
reference to  th e  pream ble and t i t le  is ju s tifie d  
as a means o f ascerta in ing  th e  general ob ject 
and in te n tio n  o f  the  Le g is la tu re  fo r  the  purpose 
o f so lv ing  the  a m b ig u ity . T h is  is in  accordance 
w ith  the  w e ll-kn ow n  passage o f  T in d a ll,  C.J. 
in  th e  Sussex Peerage case (11 Cl. &  F . 85), 
where he says, a t p. 143 : “  I f  the  words o f the  
s ta tu te  are in  them selves precise and unam 
biguous, the n  no m ore can be necessary th a n
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to  expound those words in  th e ir  n a tu ra l and 
o rd in a ry  sense. The words themselves alone 
do, in  such case, best declare th e  in te n tio n  o f 
the  la w -g ive r. B u t  i f  a n y  d o u b t arises fro m  
the  te rm s em ployed b y  th e  Leg is la tu re , i t  has 
always been he ld  a safe means o f co llec tin g  
the  in te n tio n  to  ca ll in  a id  th e  g round  and 
cause o f  m a k in g  the  s ta tu te , and to  have 
recourse to  the  pream ble, w h ich , accord ing to  
D ye r, C .J., is ‘ A  k e y  to  open the  m inds o f the  
m akers o f th e  A c t, and th e  m ischiefs w h ich  
th e y  in te n d  to  redress ’ ”  : (see L o rd  Mac- 
naghten in  Fenton  v . Thorley, 89 L .  T . Rep. 
314 ; (1903) A . C. 443, a t p. 447).

In  th is  case th e  Le g is la tu re  has th o u g h t f i t  
in  the  pe cu lia r c ircum stances o f  th e  case, 
th e  s ta tu te  be ing th e  ra t if ic a tio n  o f an  In te r 
na tio n a l C onvention , to  annex th e  conven tion  
to  the  pream ble b y  a schedule to  the  A c t  itse lf. 
T h is  pream ble, w h ich  is v e ry  exclusive , is as 
fo llow s : “  W hereas a t Genoa the  General 
Conference o f  the  In te rn a tio n a l L a b o u r O rgan
isa tion  o f  the  League o f N a tions  on the  n in th  
day o f J u ly , n ineteen hund red  and tw e n ty , 
adopted a d ra ft  C onvention  concern ing unem 
p lo y m e n t in d e m n ity  fo r  seamen in  case o f 
loss o r founde ring  o f  th e ir  ship, and had a t 
Cieneva on th e  e leventh  day o f  N ovem ber, 
n ineteen hundred  and tw en ty -one , adopted 
tw o  o th e r d ra ft  conven tions, nam ely, a d ra ft  
C onvention  f ix in g  th e  m in im u m  age fo r  the  
adm ission o f  you ng  persons to  em p loym en t as 
tr im m e rs  and stokers, and a d ra ft  C onvention  
concern ing the  com pu lsory  m ed ica l exam ina tion  
o f ch ild re n  and you ng  persons em ployed a t sea : 

A n d  whereas th e  said d ra ft  Conventions 
con ta in  (toge ther w ith  o th e r p rov is ions) the  
P rovisions set o u t in  P a rts  I . ,  I I . ,  and  I I I .  
respective ly  o f  th e  F irs t  Schedule to  th is  A c t  : 

“  A n d  whereas i t  is exped ien t th a t  fo r  the  
Purpose o f g iv in g  effect to  the  said d ra ft  
Conventions, such p ro v is io n  should be made 
as is con ta ined in  th is  A c t  :

“ B e i t  the re fo re  enacted . . .”
The F irs t  Schedule, P a r t  I . ,  o f  the  A c t  to  

W hich I  have re fe rred  con ta ins th e  d ra ft  
C onvention concern ing un em p loym en t in - 

e m n ity  in  case o f loss o r fou nde ring  o f  the  
ship w h ich  is m en tioned  in  pa r. 2 o f  the  
Preamble.

The assistance w h ich  th e  pream ble  prov ides 
in  in te rp re tin g  sect. 1 o f  th e  A c t, the  m eaning 
?! w h ic h  is here in  d ispu te , is to  be fou nd  
^ ' a n  • 2 o f th e  F irs t  Schedule, w h ich  is in  the  
ro llow in g  te rm s : l ' In  eve ry  case o f  loss o r 
°un d e rin g  o f  a n y  vessel th e  ow ner o r person 

w ith  w hom  the  seamen has con tra c ted  fo r 
service on board  the  vessel sha ll p a y  to  each 
seaman em ployed the reon  an in d e m n ity  against 
unem p loym en t re su ltin g  fro m  such loss o r 
oundering. T h is  in d e m n ity  sha ll be p a id  fo r  

e days d u rin g  w h ich  th e  seaman in  fa c t 
emains unem p loyed a t th e  same ra te  as the  
nges payab le  unde r th e  con tra c t, b u t  the  

o ta l in d e m n ity  payab le  unde r th is  C onvention  
an y  one seaman m a y  be lim ite d  to  tw o  m o n th s ’ 

Wages.”
V o l . X V I I I . ,  N . S.

The w o rd  “  in d e m n ity  ”  w h ich  is used in  
th is  a rtic le , does n o t appear in  sect. 1, b u t in  
so fa r  as the  a p pe lla n t is here con tend ing  th a t  
sect. 1 is l im ite d  to  an in d e m n ity , and as the  
section is am biguous and is capable o f such a 
cons truc tion , the  pream ble and the  schedule 
do in d ica te  th a t  an  in d e m n ity , and no m ore 
th a n  an in d e m n ity  fo r  un em p loym e n t in  the  
case o f loss o r fou nde ring  o f  th e  sh ip  is w h a t 
the  section in tends to  con fer upon  th e  seaman.

A n  in d e m n ity  is an  u n d e rta k in g  express o r 
im p lie d  to  in d e m n ify  against the  l ia b i l i t y .  A n d  i t  
is m a te ria l to  consider w h a t is th e  m a tte r  against 
w h ich  the  s ta tu te  calls upon the  sh ipow ner to  
in d e m n ify . B y  sect. 158 o f th e  M erchan t 
S h ipp ing  A c t 1894, where th e  service o f a 
seaman te rm ina tes  before the  date con tem pla ted  
in  the  agreem ent b y  reason o f  the  w reck o r the  
loss o f the  ship, he sha ll be e n tit le d  to  wages up 
to  the  tim e  o f  such te rm in a tio n , b u t  n o t fo r  
an y  longer pe riod . T h is  is the  p ro v is io n  w h ich  
is am ended b y  sect. 1 o f th e  A c t  now  under 
considera tion , and, were i t  n o t fo r  th a t  A c t, 
as the  M erchan t S h ipp ing  A c t  prov ides, the  
r ig h t  to  wages w o u ld  cease when the  services 
o f th e  seaman te rm in a te d  before the  date 
con tem pla ted  in  the  agreem ent in  case o f w reck 
o r loss.

I n  th e  case o f  the  Croxteth H a ll  the  p la in t if f  
had signed artic les  to  serve fo r  a voyage o f  n o t 
m ore th a n  tw o  years ' d u ra tio n  com m encing a t 
M anchester and to  end a t such p o r t  in  the  
U n ite d  K in g d o m  o r C o n tin en t o f E urope  
(w ith in  hom e trade  lim its )  as m ay  be requ ired  
b y  the  m aster. The ship was w recked on the  
28 th  Feb. 1929, and  the  learned P resident has 
fou nd  th a t  had the re  been no w reck the  voyage 
w o u ld  have te rm in a te d  on the  11 th  M arch  1929. 
In  an y  event, under sect. 1, th e  p la in t if f  w ou ld  
n o t be e n tit le d  to  wages fo r  m ore th a n  tw o  
m on ths fro m  th e  28 th  Feb., b u t  i t  is argued 
fo r  the  appe llan ts  th a t,  h a v in g  regard to  the  
fa c t th a t  his services under th e  artic les  w ou ld  
have te rm in a te d  on the  11 th  M arch  1929, and 
ha y in g  regard to  the  fa c t th a t  he was a c tu a lly  
p a id  u n t i l  the  4 th  M arch , he is o n ly  e n tit le d  
to  wages fro m  the  4 th  M arch  u n t i l  the  11 th  
M arch . On th e  evidence i t  appears v e ry  
p robab le  th a t  i f  the. voyage had  ended on the  
11 th  M arch , th e  p la in t if f  w o u ld  have been 
fu r th e r  em ployed b y  the  defendants, b u t, in  
th e  v ie w  w h ich  I  have taken , such a considera
t io n  is n o t open unde r the  s ta tu te .

I t  is tru e  th a t  sect. 1, sub-sect. (1), speaks o f 
th e  seaman be ing “  in  fa c t unem ployed d u rin g  
a pe riod  o f  tw o  m on ths fro m  th e  date o f  the  
te rm in a tio n  o f th e  services where his service 
te rm ina tes  b y  reason o f  the  w reck o r loss o f  
the  sh ip  before the  date con tem pla ted  in  the  
agreem ent.”  B ut. sub-sect. (2) o f  the  same 
section is in  the  fo llo w in g  te rm s :

“  A  seaman sha ll n o t be e n tit le d  to  receive 
wages under th is  section i f  the  ow ner shows th a t  
th e  un em p loym e n t was n o t due to  the  w reck  o r 
loss o f  the  sh ip  and sha ll n o t be e n tit le d  to  
receive wages under th is  section in  respect o f  
an y  day i f  th e  ow ner shows th a t  the  seaman was

S
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ab le  to  o b ta in  su itab le  em p loym en t on th a t  
d a y .”  T h is  p ro v is io n  enables th e  ow ner to  
p rove— th e  onus be ing upon  h im — th a t  the  
un em p loym e n t was n o t due to  th e  w reck  o r 
loss o f th e  sh ip . H a v in g  regard  to  th e  fa c t th a t  
sect. 158 o f  th e  M erchan t S h ipp ing  A c t, w h ich  
th is  A c t  in  te rm s seeks to  am end, prov ides th a t  
where th e  service o f  a seaman te rm ina tes  
before th e  da te  con tem pla ted  in  th e  agreem ent 
b y  reason o f  th e  w reck  he sha ll be e n tit le d  to  
wages up to  th e  t im e  o f such te rm in a tio n  and 
h a v in g  regard  to  the  v ie w  w h ich  I  have fo rm ed  
th a t  th e  present section operates b y  w a y  o f 
in d e m n ity , I  th in k  th a t  once the  em p loyer has 
sho wn as a fa c t th a t  th e  agreem ent o f  service 
w o u ld  have te rm in a te d  in  an y  even t on a p a r t i
c u la r date, th a t  he has discharged th e  onus upon 
h im  o f  show ing th a t  unem p loym e n t beyond 
th a t  da te  was n o t due to  th e  w reck o r loss o f 
th e  ship. I f ,  on  the  facts o f  th is  case, i t  had  
n o t been fo u n d  th a t  th e  agreem ent w o u ld  have 
ended a t M idd lesbrough  on the  11 th  M arch  
1929, i t  m ig h t have been otherw ise. B u t  I  
f in d  i t  im possib le  to  th in k  th a t  th e  m isch ie f to  
w h ich  th e  A c t  was addressed and  th e  benefits 
w h ich  th e  L e g is la tu re  in tended  to  con fer upon 
th e  seaman, b y  th e  language used, were m ore 
th a n  th is  ; th a t  where th e  sh ipow ner fa ile d  to  
p rove  th a t  th e  un em p loym en t was n o t due to  
the  w reck o r loss o f  th e  sh ip , th e  seaman m ig h t 
recover wages fo r  tw o  m on ths . In  m y  ju d g 
m e n t i t  does no m ore th a n  to  p u t  the  seaman 
in  the  lik e  po s itio n  as to  wages, sub jec t to  a 
tw o  m on th s ’ l im ita t io n ,  qua h is em p loyer as he 
w o u ld  have been i f  th e  w reck o r loss o f th e  ship 
had n o t occurred.

I  am  fo r t if ie d  in  th e  v ie w  w h ich  I  have fo rm ed  
b y  a cons idera tion  o f th e  decisions unde r the  
W o rkm e n ’s C om pensation A c t  w h ich  seem to  me 
to  be in  p a r i m ateria . P a r. 3 o f th e  F irs t  
Schedule to  th e  W o rkm e n ’s Com pensation A c t  
1906 (now  repealed) p ro v id e d  th a t  in  f ix in g  
the  a m o u n t o f  w e ek ly  com pensation, the  
w e ek ly  p a ym e n t should in  no case exceed the 
d iffe rence between th e  a m o un t o f th e  average 
w e ek ly  earnings o f  th e  w o rkm an  before the  
acc iden t and  th e  average w eek ly  a m o un t 
w h ich  he is ab le to  earn in  some su itab le  em 
p lo ym e n t.

I n  B a ll v . H u n t and Sons L im ite d  (106 L .  T . 
R ep. 911 ; (1912) A . C. 496, a t p . 508), L o rd  
Shaw, com m enting  on th e  words “  ab le to  
ea rn  ”  in  Sched. I .  (3) o f  th e  1906 A c t, said : 
“  I t  does n o t appear to  me to  be an y  p a r t  o f 
th e  scheme o f  th e  s ta tu te  to  m ake th e  em p loyer 
responsible fo r  a non-em p loym en t w h ich  is 
ow ing  to  general econom ic causes. T he  non
em p loym en t m u s t be connected w ith  the  
in ju r y  w h ich  has been received and w ith  the  
in c a p a c ity  fo r  w o rk  w h ich  has been the re by  
produced. E ve n  tre a tin g  th a t  in ca p a c ity  as 
in c lus ive  o f  th e  case o f th e  im p o s s ib ility  o r 
im p ro b a b ility  o f  o b ta in in g  w o rk , as w e ll as o f 
do in g  i t ,  th a t  im p o s s ib ility  o r im p ro b a b ility  
m us t be traceab le  to  th e  th in g  w h ich  has 
d iffe re n tia te d  th is  w o rkm an  fro m  his o ther 
ab le-bod ied comrades, nam ely , th e  in ju r y

received : (see also Bevan v . N ix o n  N av iga tion ) 
Company L im ite d , 139 L .  T . R ep. 647 ; (1929) 
A . C. 44 ; C a rd iff  Corporation  v .  H a ll,  104 
L .  T . R ep. 467 ; (1911) 1 K .  B . 1009, to  the  
same effect).

I n  m y  v iew , th e  em p loyer has here im posed 
upon h im  no m ore th a n  an in d e m n ity  fo r  loss 
o f  em p loym en t under th e  agreem ent w h ic h  the  
seaman has susta ined b y  reason o f  th e  w reck 
o r loss o f  th e  sh ip . W hen th e  o b lig a tio n  o f the  
em p loyer w o u ld  have come to  an end in  any 
event i f  th e  sh ip  had n o t been w recked— w h ich  
te rm in a tio n  is fo r  the  em p loyer to  p rove— any 
fu r th e r  un em p loym en t due to  the  la bo u r m a rke t 
o r o th e r causes canno t be said to  be an un 
em p lo ym e n t due to  th e  w reck, an y  m ore th a n  
in a b il i ty  to  earn unde r sect. 9 o f  th e  W o rkm en ’s 
Com pensation A c t, w h ich  is the  re su lt o f  the  
la b o u r m a rke t, can be said to  be due to  the  
accident. I n  con s tru in g  th is  section as no 
m ore th a n  an in d e m n ity , I  a p p ly  the  m a x im  
causa p rox im o non remota spectatur.

T he second case, th e  Celtic, fa lls  to  be 
decided upon  th e  same p rin c ip le . I n  th a t  case 
th e  w reck  was on th e  10 th  Dec. 1928. The 
learned p res iden t has fou nd  th a t,  b u t  fo r  the  
w reck, th e  p la in t if fs ’ services under th e  artic les  
w o u ld  be te rm in a te d  on th e  11 th  Dec., and  he 
w o u ld  have been p a id  o ff w ith  wages up  to  
and in c lu d in g  th a t  da te ; th a t  th e  vessel was 
hom ew ard bound  a t th e  t im e  o f  be ing los t, 
m ak in g  fo r  L iv e rp o o l, w h ich  w o u ld  have been, 
as is found , th e  p o r t  o f  discharge unde r the  
artic les . I n  th is  case, there fore , th e  em ployers, 
b y  show ing th a t  the  agreem ent w o u ld  have 
ended in  a n y  event on the  11 th  Dec., have 
discharged th e  bu rde n  o f  show ing th a t  any 
subsequent un em p loym en t was n o t due to  the  
w reck, and, there fore , have discharged th e m 
selves fro m  th e  l ia b i l i t y  im posed b y  sect. 1 o f 
th e  1925 A c t.

F o r these reasons I  th in k  th a t  these appeals 
shou ld  be a llow ed.

S o lic ito rs  fo r  th e  appe llan ts , H i l l ,  D ick inson , 
and Co., L iv e rp o o l.

S o lic ito rs  fo r  the  respondent M u rra y , 
P attinson, and  Brewer, fo r  G. J .  Lynskey, and 
Son, L iv e rp o o l.

S o lic ito r fo r  the  respondent C om erford , D . H . 
Mace, L iv e rp o o l.

Oct. 29, 30, 31 ; Nov. 1 ,4 ,5 ,  6, 16, and  27, 1929. 

(Before Sc r u t t o n , Gr e e r , and Sle s s e r , L .J J -

Co s m o p o lita n  Sh ip p in g  Co m p a n y  ( I n c .) v . 
H a t t o n  a n d  Cookson  L im it e d  ( L iv e r 
p o o l). (a)
A P P E A L  FR O M  T H E  K IN G ’ S B E N C H  D IV IS IO N .

Carriage o f Goods— B i l l  o f lad ing— Freight 
payable— S hip  or goods lost or not lost 
Loss o f ship and goods at sea— Goods never

(a) Reported by T. W. M organ , Esq., Barrister-at-Law.
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delivered— C la im  fo r  balance o f fre ig h t— 
W arran ty  o f seaworthiness— Exceptions clause 
in  b i l l  o f lad ing— Shipowners not liable.

The respondent-defendants, in  Oct. 1919, shipped 
412 tons o f West A fr ic a n  produce on the 
ap pe lla n t-p la in tiffs ' schooner, the R oste llan , 
f o r  carriage fro m  Cabinda on the west 
coast o f A fr ic a  to L ive rpoo l. A  clause 
in  the b i l l  o f lad ing provided that fre ig h t 
was due on shipm ent and should be payable on 
demand, sh ip  or goods lost or not lost. The 
defendants p a id  h a lf the fre ig h t on shipment. 
The vessel and cargo were lost d u rin g  the 
voyage, and as the goods never reached L iverpool, 
the defendants refused to pa y  the p la in t if fs  the 
balance o f fre igh t, and the p la in t if fs  now claimed  
the balance o f fre ig h t. The defendants pleaded 
that the vessel was in  fa c t unseaworthy, and  
that therefore the b i l l  o f lad ing  contract could 
not be enforced against them.

B y  clause 2 o f the b i l l  o f lad ing : “  The company 
sha ll not be liable fo r ,  or fo r  any loss or damage 
aris ing  fro m  or due to, collis ion , . . .  or 
any other p e r il o f the sea . . .  o f what
soever nature or k in d , whether any pe rils , 
causes, or things in  th is  clause mentioned are 
due to or arise . . . fro m  the w rong fu l
act, omission, or error in  judgm ent or neg li
gence o f . . any person whomsoever in
the service o f the company . . . and
whether due to or a ris ing  . . . fro m  u n 
seaworthiness o f the ship . . . provided
in  case o f any loss, in ju r y  or damage a ris ing  
fro m  or due to unseaworthiness o f the ship at 
the beginning o f the voyage a ll reasonable 
means sha ll have been taken to provide against 
such unseaworthiness. The company may 
entrust to experienced or qua lified  officers, 
servants, or agents the duty o f p ro v id ing  against 
unseaworthiness, and sha ll then be deemed 
to have fu lf i l le d  its  obligations hereunder. . . .”

Held, that the defendants had fa ile d  to discharge 
the onus which la y  on them o f p rov ing  that the 
vessel was unseaworthy at the beginning o f the 
voyage. Moreover, even i f  the vessel had in  
fa c t been unseaworthy the p la in t if fs  were p ro 
tected by clause 2 o f the b il l o f lading, as (1) 
they had taken a ll reasonable means to provide  
against unseaworthiness, and  (2) they had 
entrusted to experienced and qualified officers, 
servants, or agents, the duty o f p ro v id in g  against 
unseaworthiness, and must therefore be deemed 
to have fu lf i l le d  the ir obligations under the 
b il l  o f lading.

A p p e a l  b y  th e  p la in tiffs , the  shipowners, from  
a ju d g m e n t o f  F in la y , J .

The p la in t if fs ’ schooner, the  Rostellan, was 
ubandoned in  a s in k ing  co n d itio n  ab ou t 400 
nules o ff th e  coast o f  B e rm uda  in  Feb. 1920, 
wh ile  on a voyage fro m  Cabinda to  L iv e rp o o l 
' v>th a cargo o f  W est A fr ic a n  produce. The 
p la in tiffs  c la im ed to  recover fro m  the  defendants, 
Messrs. H a tto n  and Cookson, L iv e rp o o l, the  
cargo-owners, fo r  balance o f  fre ig h t due under 
con tracts o f a ffre ig h tm e n t in  respect o f  a 
cargo o f  pa lm  o il and p a lm  kernels shipped b y

the  defendants fro m  th e  B e lg ian  Congo in  
O ct. 1919.

One o f the  clauses in  the  b i l l  o f  la d in g  p ro 
v id ed  th a t  fre ig h t was due on sh ipm en t and 
should be p a id  on dem and, sh ip  o r goods lo s t 
o r n o t los t. B y  arrangem ent w ith  th e  p la in 
t i f fs ’ loca l agents the  defendants p a id  h a lf  the  
am o un t o f fre ig h t on sh ipm ent ; b u t  the  vessel 
be ing lo s t on the  voyage to  L iv e rp o o l th e  cargo- 
owners refused to  pa y  the  balance o f th e  fre ig h t. 
The shipowners now  c la im ed to  recover the  
balance. The defendants, th e  cargo-owners, 
counterc la im ed fo r  19,660b damages fo r  loss 
o f  cargo, on th e  ground  th a t  th e  vessel was u n 
seaw orthy a t the  beg inn ing  o f  the  voyage.

F in la y , J . gave ju d g m e n t fo r  th e  cargo- 
owners fo r  18,219b, th e  am o un t c la im ed b u t  
reduced b y  1442b, th e  balance o f  fre ig h t w h ich  
w ou ld  have had to  be pa id  had th e  goods been 
de livered.

B y  clause 2 o f the  b i l l  o f  lad ing , th e  com pany 
sha ll n o t be liab le  fo r, o r  fo r  an y  loss o r damage 
a ris ing  fro m  o r due to , co llis ion , s trand ing , 
s tra in in g , je tt is o n , o r an y  o th e r p e r il o f  th e  
sea, five rs , na v ig a tion , o r la n d  tra n s it,  o f  w h a t
soever na tu re  o r k in d , w hethe r an y  perils , 
causes o r th in gs  in  th is  clause m entioned are due 
to  o r arise d ire c tly  o r in d ire c tly  fro m  the  w ro ng 
fu l act, om ission, o r e rro r in  ju d g m e n t o r 
negligence o f . . . an y  person w h o m 
soever in  the  service o f the  com pany, o r an y  
person o r persons o r com pany fo r  whose acts 
th e  com pany w o u ld  otherw ise be liab le , o r  no t, 
and w hethe r on th e  ship c a rry in g  these goods 
o r n o t ; and w he the r due to  o r a ris ing  d ire c tly  
o r in d ire c tly  fro m  unseaworthiness o f the  ship, 
vessel, c ra ft, o r lig h te r  a t th e  com m encem ent 
o f  th e  carriage o r d u rin g  the  carriage o r any 
p a r t  th e re o f ; p ro v id ed  in  case o f  an y  loss, 
in ju ry ,  o r damage a ris ing  fro m  o r due to  u n 
seaworthiness o f  the  ship a t th e  beg inn ing  o f the  
voyage a ll reasonable means sha ll have been 
take n  to  p ro v id e  against such unseaworthiness. 
The com pany m ay e n tru s t to  experienced o r 
q u a lified  officers, servants, o r agents the  d u ty  
o f  p ro v id in g  against unseaworthiness, and sha ll 
th e n  be deemed to  have fu lf il le d  th e  ob liga tions 
hereunder. T h is  clause sha ll be construed as 
in  a d d itio n  to  and n o t in  de rogation  o f  o r  in  
s u b s titu t io n  fo r  an y  s ta tu to ry  exem ption  o r 
p ro v is io n  in  fa v o u r o f th e  com pany.”

The p la in tiffs , the  shipowners, appealed.

C y r il A tk inson , K .C . and J u s tin  Lynskey  fo r  
th e  appe llants.

J .  E . Singleton, K .C . and  R. K .  Chappell,
K .C . fo r  the  respondents. , „1 C ur. adv. vu lt.

Nov. 27, 1929.— The fo llo w in g  judgm en ts  
were read :

Sc r u t t o n , L .J .— T h is  appeal b y  shipowners 
against a ju d g m e n t o f  F in la y , J .,  w h ich  finds 
th a t  th e ir  sh ip  was unseaw orthy  and th a t  the y  
them selves are lia b le  fo r  ne a rly  20,000b fo r  
cargo w h ich  was n o t de live red  ow ing  to  the  
unseaworthiness o f th e ir  sh ip  as found  b y  the
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learned judge, raises d if f ic u lt  questions o f  fa c t  
and  some, b u t  n o t so d iff ic u lt ,  questions o f  law .

I  propose to  deal f irs t  w ith  th e  legal re la tions 
between th e  pa rties , fo r  th e  reason especially 
th a t  I  th in k  th a t  th e  con test in  th e  c o u rt be low  
w ith  regard  to  th e  facts has led  to  in su ffic ie n t 
cons idera tion  be ing g iven  to  w h a t are the  
re leva n t questions o f law .

T he  voyage in  question was fro m  po rts  on 
th e  W est Coast o f  A fr ic a  to  L iv e rp o o l w ith  a 
cargo o f p a lm  o il in  casks and p a lm  kernels. 
T he  ship was p u t  on th e  h e rth  to  receive sh ip 
m ents fro m  in d iv id u a l shippers. N o  b ills  o f 
la d in g  were signed, b u t  i t  has now  been decided 
th a t  the  te rm s o f carriage were con ta ined in  an 
indorsem ent on th e  back o f m ates’ receipts, 
and were to  be fou nd  in  clauses 1 to  22 o f a 
fo rm  o f b i l l  o f  la d in g  in de n tified  and produced 
to  us.

T he  m ost im p o rta n t clause is clause 2, w h ich  
reads as fo llow s : “  T he  C om pany sha ll n o t be 
lia b le  fo r, o r fo r  an y  loss o r damage a ris ing  fro m  
o r due to , co llis ion , s trand ing , s tra in in g , je tt is o n , 
o r an y  o th e r p e r il o f  th e  sea, r ive rs , na v ig a tion , 
o r la nd  tra n s it,  o f  w hatsoever na tu re  o r k in d , 
w hethe r an y  perils , causes o r th in gs  in  th is  
clause m en tioned  are due to  o r arise d ire c tly  o r 
in d ire c t ly  fro m  the  w ro n g fu l act, om ission or 
e rro r in  ju d g m e n t o r negligence o f . . . any 
person whom soever in  th e  service o f  the  com 
p a n y  . . . ; and w he the r due to  o r a ris ing
d ire c t ly  o r in d ire c tly  fro m  unseaworthiness 
o f  the  sh ip  . . .  a t  the  com m encem ent o f the  
carriage o r d u rin g  th e  carriage o r an y  p a r t 
th e re o f ; p ro v id e d  in  case o f  a n y  loss, in ju r y  o r 
damage a ris ing  fro m  o r due to  unseaworthiness 
o f  th e  sh ip  a t th e  beg inn ing  o f th e  voyage a ll 
reasonable means sha ll have been take n  to  
p ro v id e  against such unseaworthiness. The 
com pany m ay  e n tru s t to  experienced o r qua lified  
officers, servants, o r agents th e  d u ty  o f p ro v id in g  
against unseaworthiness, and sha ll th e n  be 
deemed to  have fu lf il le d  its  ob liga tions here
under. . . .”

I n  m y  v ie w  th is  has in  m ost respects the  
same effect as th e  H a r te r  A c t, w h ich  does n o t 
its e lf  a p p ly  to  th is  case as the  voyage was n o t 
to  o r fro m  a p o r t  o f  th e  U n ite d  States. T h a t 
effect is th a t  (1) the re  is an im p lie d  w a rra n ty  o f 
seaworthiness when th e  sh ip  sails on her 
voyage ; (2) th e  bu rden  o f p ro v in g  a breach o f 
th is  w a rra n ty  is on the  cargo ow ner ; (3) i f  the  
cargo ow ner proves unseaworthiness a t th e  
beg inn ing  o f  th e  voyage, th e  shipow ner can 
l im i t  h is o b lig a tio n  b y  p ro v in g  th a t  he to o k  
a ll reasonable means to  p ro v id e  against u n 
seaworthiness, th e  bu rden  o f  p ro o f be ing on 
h im .

T h a t th is  is th e  effect o f th e  H a r te r  A c t 
appears fro m  th e  A m erican  decision o f the  
C arib  P rince  (1898) 170 U . S. R ep. 655), and 
Channell, J . has take n  th e  same v ie w  in  
M cFadden  v . B lue S ta r L in e  (10 Asp. M ar. 
L a w  Cas. 55 ; 93 L .  T . R ep. 52 ; (1905) 1
K .  B . 697).

The h i l l  o f  la d in g  added a fu r th e r  p ro te c tion  
to  th e  sh ipow ner in  a clause th a t  i f  the  sh ip

ow ner proves th a t  he has en trus ted  th e  d u ty  
o f  p ro v id in g  against unseaworthiness to  “  ex
perienced o r qu a lified  officers, servants o r 
agents,”  he sha ll “  be deemed to  have fu lf il le d  
h is ob liga tions hereunder,”  th a t  is, his ob liga 
tion s  to  use a ll reasonable means to  p rov ide  
against unseaworthiness a t the  beg inn ing  o f 
the  voyage. A  v ita l  question in  the  present case 
is, the re fore , w hether, assum ing th a t  the re  was 
in it ia l unseaworthiness, the  sh ipow ner proved  
th a t  he had  en trusted  to  experienced o r 
qu a lified  officers o r servants th e  d u ty  o f p ro 
v id in g  against i t .  I f  he d id , he is p ro tected  ; 
o r he is deemed to  have used a ll reasonable 
means, w h ich  pro tects  h im  against l ia b i l i t y  
fo r  damage caused b y  th e  in it ia l unsea
w orth iness.

I t  is im p o rta n t to  m ake th is  clear, fo r  ow ing 
to  the  course w h ic h  th e  case to o k  a t th e  tr ia l,  
the  learned judge  d id  n o t expressly deal w ith  
th is  p o in t a t a l l in  his ju d g m e n t. H e  to o k  the  
v ie w  th a t  i f  the  ship was in i t ia l ly  unseaw orthy 
a ll the  exceptions w ent, in c lu d in g  th a t  w ith  
regard  to  unseaworthiness.

I t  is d if f ic u lt  to  unders tand th is , fo r  the  on ly  
p o in t o f th e  exception  w ith  regard to  unsea
w orth iness is th a t  i t  should a p p ly  to  a case o f 
in it ia l unseaworthiness and p ro v id e  in  w h a t 
circum stances th e  sh ipow ner sha ll be liab le . I f  
th e  exception  is exc luded b y  in it ia l unsea
w orth iness the re  is n o th in g  to  w h ich  th e  ex
cep tion  can ap p ly .

T h a t the  learned judge  to o k  th is  v ie w  is, I  
th in k ,  c lear fro m  his ju d g m e n t. H e  relies on 
the  ju d g m e n t o f Bankes, L .J .  in  Paterson 
Zochonis and Co. L im ite d  v . E lder Dempster 
and Co. L im ite d  (16 Asp. M ar. L a w  Cas. 68, 
351 ; 128 L .  T . Rep. 577 ; (1923) 1 K .  B . 
420 ; 131 L .  T . R ep. 449 ; (1924) A . C. 522), 
and a fte r fin d in g  th a t  th e  shipowner d id  n o t 
take  a ll reasonable means to  guard  against 
unseaworthiness, he says : “  I  do no t, i f  I  have 
co rre c tly  apprehended th e  case, th in k  th a t  th a t 
f in d in g  is o f im portance  ” — th a t is because 
the  exception  in v o lv in g  i t  is rendered ineffective 
b y  the  breach o f  the  in it ia l w a rra n ty  o f sea
w orth iness. T a k in g  th is  v iew , a t the  end o f 
his ju d g m e n t he had n o t expressly found 
a n y th in g  abou t “  en tru s tin g  to  experienced or 
qu a lified  officers,”  fo r  he regarded the  find in g  
as o f no im portance .

Counsel the n  asked h im  fo r  a fin d in g  : “  M ay 
I  m en tion  one o the r m a tte r on the  questions 
w h ich  arise on th e  b i l l  o f  la d in g  in  case the 
m a tte r has to  be discussed elsewhere. In  
clause 2, y o u r  L o rd sh ip  dea lt w ith  the  question 
b y  saying th a t  y o u r L o rd sh ip  fou nd  th a t  i t  
was n o t made o u t th a t  a l l reasonable means 
had been take n  to  p ro v id e  against such 
unseaworthiness. Y o u r Lo rd sh ip  remembers 
th a t  the re  are fu r th e r  words in  th a t  clause. 
F in la y , J . —  “  Yes, I  rem em ber. W hen I  
found  th a t,  I  in tended to  fin d  i t  generally» 
in c lu d in g  th e  p a r tic u la r  th in g  as to  leav ing  i f  
to  a q u a lified  person.”  M r. S ing le ton : “  T h a t  
i t  was n o t le ft  to  a qu a lified  person ? 
F in la y , J . : “  Y es.”
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This, as w il l  be seen, does n o t f in d  w hethe r 
M il le r  o r  B ishop, the  tw o  sh ip ’s officers 
m en tioned in  the  evidence, were o r were n o t 
experienced o r qu a lified  persons, o r w hethe r 
th e  d u ty  o f p ro v id in g  against unseaworthiness 
was o r was n o t en trusted  to  the m , and we have 
no t, the re fore, the  bene fit o f  the  ju dg e ’s de ta iled  
views on the  question. I  am  o f  o p in ion  th a t  
th e  exception  w ith  regard to  unseaworthiness 
d id  l im i t  o r ous t,”  to  use L o rd  Sum ner’s 
words, th e  in i t ia l  w a rra n ty  o f  seaworthiness, 
i f  the  sh ipow ner p roved  th a t  he had en trusted  
the  question  o f in it ia l seaworthiness to  
experienced o r q u a lified  persons. I n  th a t  
event, to  use th e  language o f  Cozens-Hardy,
L .J .  and  F le tch e r M ou lton , L .J .  in  James 
Nelson and Sons L im ite d  v . Nelson L in e  
<L iverpoo l) L im ite d  (No. 2) (10 Asp. M ar. L a w  
Cas. 390 ; 96 L .  T . R ep. 402 ; (1907) 1 K .  B . 
169) a ffirm ed  in  th e  House o f Lo rds, 97 L .  T  
Rep. 8 1 2 ; (1908) A . C. 1 6 ) : “ The in it ia l 
w a rra n ty  is in  force except in  one eve n t,”  
*.e., in  th is  case, th e  shipowners p ro v in g  an 
e n tru s tin g  w ith in  th e  clause, in  w h ich  case 
th e  in it ia l w a rra n ty  is “  lim ite d .”

The sh ipow ner sought to  use the  fa c t th a t  the  
exceptions app lied  to  b r in g  in  th ree  clauses :
( I )  The p a r t  o f  clause 2 w h ich  enabled h im  
to  prove “  e n tru s tin g ,”  and so to  sa tis fy  his 
a b i l i t y  ; (2) clause 1, to  requ ire  p ro d u c tio n  
o f  invoices and declarations o f  va lue ; and (3) 
clause 10, w ith  regard to  t im e  o f  c la im .

In  m y  v ie w  th e  sh ipow ner is n o t e n tit le d  to  
re ly  on clauses 1 and 10 because th e y  do n o t 
a p p ly  to  the  present case. Clause 1 I  w i l l  
ta ke  as read. I n  th e  present case the re  were 
m  the  o rd in a ry  course o f  business no declara
tions  o f va lue o r invoices. The fre ig h t was per 
ton , and  d id  n o t depend on th e  va lue o f  goods, 
w h ich  the re  was no need to  declare. A p p a re n tly , 
the  goods were shipped b y  ow ner’s agent to  
ow ner, in  w h ich  case the re  w o u ld  be no invoices 
o f value. The clause canno t im pose an ob lig a 
t io n  to  produce docum ents w h ich  in  the  o rd in a ry  
course o f business do n o t ex is t. Clause 10 
requires th a t  a c la im  fo r  loss sha ll be made 
' '  'th in  tw o  days a fte r  th e  de live ry  o r fa ilu re  
to  de live r th e  goods. In  th e  case o f  loss o f  ship 
a t sea i t  is d if f ic u lt  to  say w h a t is the  da te  o f 
fa ilu re  to  de live r. I  th in k  th a t  the  clause is 
P robab ly  app licab le  to  sho rt d e live ry  o f p a r t  o f 
a parcel. E xcep tions should be construed 
against th e  sh ipow ner fra m in g  them , and i f  the  
shipow ner w ants h is clause to  a p p ly  to  to ta l 
oss o f sh ip  and goods he m u s t say so in  c lear 

rerm s. In  m y  v ie w  the  p rov is ions o f clauses 
and 10 do n o t in  any even t a v a il the  sh ip 

owner.
The question  w ith  regard to  th e  a p p lic a b ility  

. the  exception  o f  seaworthiness in  clause 2 
is m ore com p lica ted. In  The E uropa  (11 Asp. 
M ar. L a w  Cas. 19 ; 98 L .T .  R ep. 246 ; (1908)

• 84) i t  was decided, and  th e  decision was 
approved in  K is h  v . T a y lo r  (12 Asp. M ar. L a w  
J as. 217 ; 106 L .  T . R ep. 900 ; (1912) A . C. 604) 

a t a breach o f  th e  in it ia l w a rra n ty  o f sea- 
orthiness d id  n o t g ive  rise to  a c la im  against

th e  shipow ner unless i t  caused th e  loss. Sub
sequent au th o ritie s  have said th a t  th is  is n o t 
log ica l, b u t i t  is com m on sense. I  p re fe r to  
say th a t  i t  is de term ined b y  au th o ritie s  w h ich  
b in d  me.

I n  B a n k  o f A us tra las ia  v . Clan L in e  Steamers 
L im ite d  (13 Asp. M ar. L a w  Cas. 9 9 ; 113
L .  T . R ep. 261; (1916) 1 K .  B . 39) there  was 
a clause in  the  b i l l  o f  la d in g  w h ich  p ro v id ed  
th a t  “  the  shipowners sha ll be responsible 
fo r  loss o r damage a ris ing  fro m  an y  u n f it  
s ta te  o f  the  vessel to  receive th e  goods, o r 
a n y  unseaworthiness o f th e  vessel when she 
sails on th e  voyage. B u t  an y  la te n t de fect in  
the  h u ll,  m ach inery , equ ipm en t o r f it t in g s  sha ll 
n o t be considered unfitness o r unseaworthiness ; 
p ro v id e d  th a t  th e  same do n o t re su lt fro m  w a n t 
o f  due diligence o f  the  sh ipow ner o r o f  th e  sh ip ’s 
husband o r m anager.”  There was also ano the r—  
clause 12— to  th e  effect th a t  “  no c la im  th a t  
m ay  arise in  respect o f  goods shipped b y  th is  
steam er w i l l  be recoverable unless m ade a t 
th e  p o r t  o f d e live ry  w ith in  seven days fro m  
the  da te  o f steam er’ s a r r iv a l the re .”

Some o f the  goods were transh ipped , and 
the  question was w h ich  steam er’s a rr iv a l the  
seven days were to  date fro m . Bailhache , J . 
he ld  th a t  as the  steam er was unseaw orthy a t 
s ta rtin g , th e  defect n o t be ing la te n t, clause 12 
d id  n o t ap p ly . The C ourt o f  A pp ea l he ld  th a t,  
as the re  was an express p ro v is io n  in  th e  b i l l  
o f  la d in g  ab ou t unseaworthiness, clause 12 
d id  a p p ly  ; b u t,  as i t  was am biguous in  the  
case o f  transh ip m en t, i t  d id  n o t a p p ly  to  the  
p a rtic u la r case. The express p ro v is io n  was, 
i t  w i l l  be seen, a s ta tem en t o f re sp o n s ib ility  
w ith  a lim ita t io n  in  th e  case o f p ro o f o f ce rta in  
facts w h ich  d id  n o t exist.

I n  the  A tla n tic  S h ipp ing  and T ra d in g  Com
p a n y  L im ite d  v . Lo u is  D reyfus and Co. (127 
L .  T . R ep. 411 ; (1922) 2 A . C. 250), the re  was 
n o th in g  abou t unseaworthiness in  the  b i l l  o f 
lad ing . The ship was unseaw orthy a t s ta rtin g , 
and the  House o f Lo rds  he ld  th a t  a clause 
re q u ir in g  a rb itra t io n  w ith in  a ce rta in  t im e  was 
excluded b y  breach o f the  w a rra n ty . L o rd  
Sum ner said th a t  i t  w o u ld  be d iffe re n t i f  the re  
was “  an express exception o f unseaworthiness,”  
m eaning, as I  understand , an express p rov is ion  
w ith  regard to  unseeworthiness w h ich  ousted 
o r l im ite d  the  in it ia l im p lie d  w a rra n ty .

In  Paterson, Zochonis and Co. v . E lder 
Dempster and Company L im ite d  (sup.) the  
clause was the  same as in  the  present case, b u t 
the  exception o r ig in a lly  re lied  on b y  the  sh ip 
ow ner was bad stowage, w h ich  was in  a d iffe re n t 
sentence in  the  b i l l  o f  la d in g  fro m  the  clause 
abou t pe rils  o f  th e  sea, w hethe r due to  unsea
w orth iness o r n o t. The  m a jo r ity  o f  th e  C ourt 
o f  A ppea l he ld  th a t  the  ship was unseaw orthy 
a t s ta rtin g  b y  reason o f  bad stowage, and 
escaped fro m  th e  seaworthiness exception b y  
saying th a t  the  ship was unseaw orthy a t s ta r t 
ing , and there fore  th e  exception o f unseaw orth i
ness d id  n o t ap p ly . T hey  also he ld  th a t  the  
clause was so am biguous as to  be no p ro te c tion , 
w ith  regard to  w h ich  i t  seems to  me th a t  the
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clause, w h ich  gives th e  same p ro te c tio n  as the  
H a r te r  A c t, is c lear in  g iv in g  the  shipowner 
p ro te c tio n  i f  he proves— and the  bu rden is on 
h im — th a t  he used reasonable means to  p rov ide  
aga inst unseaworthiness, w h ich  he m ay  prove 
b y  p ro v in g  th a t  he en trusted  the  m a tte r to  
experienced and qu a lified  officers. O n th is  
m a tte r, Bankes, L .J .  says th a t  no evidence was 
g iven  in  th e  c o u rt below.

T he  House o f Lo rds  he ld  th a t  bad  stowage, 
n o t a ffec tin g  th e  sa fe ty  o f th e  ship, was n o t 
unseaworthiness, so th a t  the  whole fou nda tion  
o f th e  ju d g m e n t o f the  m a jo r ity  o f the  C ourt o f 
A ppea l w e n t. B u t  L o rd  Cave said th a t  the  
shipowners had  n o t p roved  the  existence o f the  
con d itions  re ferred to  in  the  prov iso , w h ich , 
as th e  p o in t had  n o t been raised before R o w la tt,
J ., appears accurate.

L o rd  Sum ner says (16 Asp. M a r. L a w  Cas. 
a t p . 360 ; 131 L .  T . Rep. 449 (1924)
A .  C. a t p . 548) : “  The con tra c t o f carriage 
excepts l ia b i l i t y  fo r  damage b y  im p rope r 
stowage, b u t, i f  the re  was a breach o f the  
im p lie d  w a rra n ty  o f seaworthiness, w h ich  there  
is n o th in g  in  th e  con tra c t to  l im i t  o r to  oust, 
none o f th e  exceptions o r lim ita t io n s  conta ined 
in  th e  b i l l  o f  la d in g  a v a il to  p re ven t th e  cargo- 
ow ne r fro m  recovering .”

B u t  i f  th e  c o n tra c t does l im i t  th e  im p lie d  
w a rra n ty  o f seaworthiness th a t  lim ita t io n  m ust 
be g iven e ffect to  ; and i f  the  shipow ner proves 
h im s e lf w ith in  th e  lim ite d  w a rra n ty , the  fa c t 
th a t  he has n o t p roved  com pliance w ith  the  
u n lim ite d  w a rra n ty  does n o t, in  m y  op in ion , 
des troy  th e  lim ite d  w a rra n ty . I f  th e  im p lie d  
w a rra n ty  w o u ld  be o f A . and B ., and the re  is an 
express clause in  the  c o n tra c t th a t  th e  sh ip
ow ner sha ll n o t be liab le  i f  B . does n o t ex is t 
p ro v id e d  he com plies w ith  A . I  canno t see 
how  he can be liab le  fo r  B . T h is  is m y  view , 
w h ich  is, I  th in k ,  consistent w ith  the  judgm ents  
a lready  re ferred to  in  Nelson’s case (sup.) ; and 
i f  th e  judgm en ts  o f th e  m a jo r ity  o f the  C ourt 
o f  A ppea l in  Paterson’s case (sup.) are in 
consis tent w ith  i t  I  p re fe r those in  the  earlie r 
case.

I  the re fore  approach the  facts o f th is  case 
on th e  fo o tin g  th a t  in  la w  th e  sh ipow ner w i l l  
succeed i f  he proves th a t  he has en trus ted  the  
d u ty  o f p ro v id in g  against unseaworthiness to  
experienced and qu a lified  persons, even tho ugh  
th e  ship was unseaw orthy a t s ta rtin g . On the  
fac ts  we have to  consider w hethe r th e  sh ip  was 
unseaw orthy on s ta rtin g , the  cargo owners’ 
a lleg a tio n  be ing (i) th a t  she was so worm eaten 
in  her ru d d e r th a t  i t  was unable to  w ith s ta n d  
th e  o rd in a ry  pe rils  o f th e  sea and b roke  a d r if t  ; 
and ( ii)  th a t  her sails were de fective  and 
insu ffic ien t.

I t  was also argued, tho ugh  n o t w ith  m uch 
v ig ou r, ( i i i)  th a t  her cargo was so stowed as 
to  be a danger to  th e  sh ip  in  th a t  th e  pa lm  
kernels were stowed am ong th e  casks and th a t  
he a t m e lted  th e  p a lm  o il, w h ich  choked the  
bilges, w h ile  the  kernels gave o ff an offensive 
gas ; and  ( iv )  th a t  the  ca p ta in  and crew were 
incom pe ten t. The learned judge  fou nd  the

f irs t  tw o  a llegations proved , b u t  d id  n o t, as I  
unde rs tand  h im , m ake an y  find ings on th e  
la s t tw o , and he fou nd  th a t  such unseaw orth i
ness caused th e  loss.

The Bostellan  was a fou r-m asted  schooner o f 
a com m on A m erican  ty p e . She was b u i l t  in  
th e  S tate o f M aine in  1906, and was a t th e  tim e  
o f her s ta rtin g  on th e  voyage in  question, in  
O ctober, 1919, ju s t  over th ir te e n  years o ld . 
There was n o th in g  in  her age to  p re ju d ice  a 
w ooden vessel. She had  th e  h ighest class in  
th e  A m erican  R eg iste r o f sh ipp ing , and in  1916 
had passed the  survey to  m a in ta in  her class. 
H e r n e x t su rvey was n o t due t i l l  1920. The 
present p la in t if fs  had b o u g h t her soon a fte r 
her su rvey in  1916, and spent some 650b on 
her a t th e  end o f  1917, w hen she was d ry - 
docked. M ille r  had  jo in e d  her as cap ta in  in  
•Tidy 1917, and was her cap ta in  t i l l  1st June 
1919. H e  had been ove r tw e n ty  years a 
m aster, was ob v io us ly  a v e ry  experienced and 
com peten t m an, and  had  th e  fu l l  confidence 
o f  h is owners. B ishop  had  jo in e d  her as m ate 
in  O ct. 1917, became her cap ta in  on 1st June 
1919, and was in  com m and when she s ta rted  
on th e  voyage in  question, and w hen she was 
abandoned in  Feb. 1920. H e  had the n  been 
a t sea some fifte en  years, fo u r o r f ive  years 
before th e  m ast, sometimes as sa ilm aker, then  
second m ate  fo r  th ree  years, th e n  ch ie f m ate 
fo r  seven years in  A m erican  schooners tra d in g  
to  South A m erica , the  W est Ind ies and coast
wise. O n vessels o f th e  Rostellan’s size no 
licence is needed fo r mates b y  th e  U n ite d  
States regu la tions. B efore the  voyage in  
question  he ha d  ob ta ined , ap p a re n tly  under 
A m erican  regu la tions, a p ro v is io na l licence as 
m aster ; and a fte r  the  voyage in  question he 
ob ta ined  a fte r  exa m in a tion  in  th e  U n ite d  
States, a regu la r licence as m aster fo r  sa iling  
ships and ch ie f m ate fo r  steamships. H e  had 
sailed fo r  tw o  years w ith  M ille r , w ho spoke 
h ig h ly  o f  h is competence, and was obv ious ly , 
fro m  w h a t had happened on the  voyage, a m an 
o f courage and resource w ho had the  confidence 
o f h is crew . A t  the  end o f 1917 the  Bostellan 
w en t on a voyage fro m  th e  States to  P o rt 
E liza b e th , Sou th  A fr ic a , and back. She made 
th e  voyage successfully, and  de live red her 
cargoes safe ly ; the re  was no appreciable 
leakage. She was again d ry-docked  and her 
b o tto m  p u t in  good con d ition , tw o  coats o f 
copper p a in t be ing app lied  to  he r w a te rline  
as a p ro te c tio n  against w orm s, and on 31st Aug- 
1918, she le ft  fo r  New  Y o rk  fo r  a voyage to  
Bom a, a to w n  a l i t t le  w a y  up th e  Congo, in 
B e lg ian  te r r ito ry .  On th is  voyage near B e r
m uda she m e t w ith  a severe hu rricane , she 
sprang a leak, and suffered considerable damage 
to  h u ll,  masts, and sails. W ith  o th e r ships 
in ju re d  in  th e  same s to rm  she p u t  in to  
B erm uda . There  she was th ree  tim es surveyed 
b y  independent surveyors ; p a r t  o f her cargo 
was discharged and the  specific leak was 
located.

O n 14 th  O ct. 1918 a th ir d  su rvey re p o rt was 
g iven , s ta tin g  th a t  th e  vessel had stopped
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leak ing , b u t th a t  a d iv e r should be em ployed to  
exam ine th e  b o tto m , and recom m ending certa in  
w o rk  to  be done on her. Some 13501. was 
spent on her repairs ; the  d iv e r located the  
leak and  considerable cau lk in g  was done, a 
good coa t o f copper p a in t was p u t  ove r the  
low er section o f  th e  h u ll,  th e  cargo was 
reloaded, and on 6 th  N o v . 1918, a f in a l c e rt i
fica te  was g iv e n :

A n d  a fte r  a ca re fu l and  m in u te  exam in 
a tio n  found  th a t  th e  cargo recom m ended to  be 
landed in  fo rm e r survey had been p u t  back in  
the  ship, repairs as recom m ended carried  o u t 
to  the  m aster s sa tis fac tion , tw o  new gasoline 
pum ps ins ta lled , vessel now  m a k in g  o n ly  a 
sm a ll am o un t o f w a te r ; and we consider the  
said schooner, Rostellan, to  be in  f i t  con d ition  
and su ffic ie n tly  seaworthy to  proceed to  her 
p o r t o f  destina tion , the  B e lg ian  Congo, W est 
A fr ic a .”

She d id  proceed on the  17t,h N o v . 1918, had 
an un e ve n tfu l voyage, w ith  no appreciab le 
leakage, and a rrive d  in  sa fe ty  w ith  her cargo 
on th e  A fr ic a n  coast, a rr iv in g  a t Banana, a t 
the  m o u th  o f th e  Congo, a t th e  end o f  M arch . 
In  en te ring  th e  p o r t  the  w in d  dropped and the 
vessel was carried  b y  the  c u rre n t on to  the  
S te lla  B a n k , v a rio u s ly  described as o f m ud  
o r sand. A  tu g  tow ed her o ff n e x t day ; 
the re  is no evidence o f her le ak in g  in  conse
quence o f th is  S te lla  B a n k  g round ing .

A  d if f ic u lt  com m ercia l s itu a tio n  the n  arose 
n o t d ire c tly  connected w ith  th e  seaworthiness 
o f the  ship. B y  her c o n tra c t o f  a ffre ig h tm en t 
she was to  de live r her o u tw a rd  cargo a t B om a, 
a sho rt d istance up th e  Congo. B u t  th e  r iv e r  
cu rre n t was so s trong  th a t  a sa iling  sh ip  cou ld 
u o t ge t to  B om a unde r her ow n sail, and the  
tu g  and lig h te r  com pany w anted  f 6501. to  
take sh ip  o r cargo to  B om a. P rolonged 
discussion w ith  th e  consignees occurred, the  
vessel m eanw hile  ly in g  a t B anana w ith  her 
cargo on board . A lso the  tu g  s ta rted  a c la im  
to r salvage. There was a general average 
c o n trib u tio n  to  be ob ta ined  fro m  the  consignees 
° t  th e  ou tw a rd  cargo, fo r  th e  p o r t  o f  refuge 
expenses. The resu lt was th a t  M ille r, w ith  
the ap p ro va l o f the  owners, p u t  B ishop  in  
com m and o f th e  vessel and devoted h im se lf 
JUainly to  these d ifficu ltie s , w h ich  cu lm ina ted  
jn  l i t ig a t io n  in  th e  loca l Courts. The vessel 
« iy  a t B anana s ix ty-seven days ; he r discharge 
" t  B anana beg inn ing on 21st June 1919 and 
«rushing on 7 th  J u ly .  I t  was in tended to  
cha rte r her, b u t  she was u lt im a te ly  p u t  on the  

e rth  to  load p a lm  o il and p a lm  kernels a t 
ab inda and Landana, tw o  places on the  

f ° aŝ  th e  n o rth  o f  the  Congo. She s ta rted  
* 1_ La b inda  on th e  4 th  A ug ., b u t  again, ow ing  

the  w in d  dropp ing , g o t on to  th e  S te lla  B a n k , 
«ere she rem ained u n t i l  th e  7 th  A ug ., when 

snu '7aS ^he B an k , b y  her own gear,
8th A f ° r  and a rr iv e d  a t Cabinda on the  
... *1 A ug . She is n o t recorded as m a k in g  any 

ater, o th e r th a n  the  s lig h t “  seepage ”  w h ich
haaI7vWO° den shiP m akes- A f te r  discharge she 

a the  usual ove rhau l. A  ce rtifica te  o f fitness

to  load cargo was g iven  her b y  th e  ch ie f p i lo t  
and h is assistant on 20 th  J u ly .  There was a 
s im ila r  ce rtifica te  before she loaded cargo a t 
Cabinda. She loaded cargo a t Cabinda in  the  
open sea, the  sh ipper and Featherstone, the  
sh ipper and sh ip ’s agent, be ing c o n s ta n tly  on 
board , and the  la tte r  a c tin g  as in te rp re te r 
between B ishop  and the  w o rkm en  load ing . 
She the n  proceeded to  Landana and again 
loaded in  the  open sea, re tu rn ed  to  Cabinda on 
th e  23rd O ct. and le ft  on her voyage on th e  
30 th  O ct. 1919. There is no evidence th a t  she 
was leak ing  a t a ll d u rin g  the  whole o f her s tay  
on the  coast. There is evidence th a t,  to  an 
e x te n t w h ich  i t  appears to  me im possib le 
to  determ ine, worm s had bored in to  her 
p lan k ing .

The Teredo w o rm , ve ry  p re va le n t in  tro p ic a l 
waters, a t a ce rta in  stage o f  its  life  floa ts on 
the  surface and i f  i t  floa ts aga inst a ship m ay 
bore a v e ry  sm all ho le in to  th e  side. Once in , 
Jt bores and grows and u lt im a te ly  has made 
a v e ry  considerable tu n n e l and a tta in e d  to  a 
v e ry  considerable size. I f  m an y  get in , the  
wood m ay  become so frag ile  and honeycom bed 
as to  g ive  w ay. The progress o f d e te rio ra tion  
som etim es is rap id , and th ree  m onths m ay 
destroy the  wood. The shipowners ca lled as a 
w itness the  Lond on  surveyor to  the  N orw eg ian  
V eritas  fo r  wooden vessels fo r  tw e n ty -fiv e  years, 
a fte r  be ing eighteen years m aster o f sa iling  
vessels. H e  said th a t  you  genera lly  fou nd  signs 
o f worm s in  a n y  wooden sh ip  th a t  had  been in  
tro p ic a l waters, and unless th e  signs were v e ry  
considerable he w ou ld  n o t regard the m  as 
serious in  h is survey. M an y  wooden ships were 
copper bo tto m ed  to  p ro te c t the m  against 
tro p ic a l worm s, m a n y  were n o t. Copper p a in t 
was also used a long the  w a te rline , w h ich  
p ro tec ted  the  t im b e r fo r  a sho rt t im e . I n  his 
v ie w  s ix  m onths w o u ld  n o t be enough fo r  
serious damage to  develop.

The Rostellan s ta rted  hom ew ard on the  30 th  
O ct. W e have th e  advantage o f  a log  ca re fu lly  
k e p t b y  Peters, the  ch ie f m ate , in  an educated 
h a n d w rit in g , and a p p a re n tly  reco rd ing  every 
event o f  im portance . F ro m  th e  30 th  O ct. 
to  the  24 th  Dec., ne a rly  f if ty - f iv e  days, the  
vessel is n o t recorded as m ak in g  an y  w a te r 
w o rth  m en tion ing . In  fa c t the re  is o n ly  one 
e n try  on th e  sub ject on the  14 th  N o v ., when the 
sh ip  is recorded as m ak in g  3 inches a day, 
n o th in g  under 2 inches an h o u r be ing o f  any 
im portance .

T he  o n ly  w eathe r to  be no ticed  is th e  heavy 
swell, w ith  sh ip  ro llin g  b a d ly  occasionally 
m entioned. The sh ip  caugh t th e  southeast 
trades on the  1st Dec., and th e y  lasted t i l l  
ab ou t the  16 th  Dec., w hen she crossed the  line , 
and appears to  have entered the  D o ld rum s, a 
s tre tch  o f  sea o f v a ry in g  size, between the  
south-east and no rth -east trade  w inds. T h is  
region, the  te rro r  o f  the  o ld  sa iling  ship days, is 
characterised b y  calms and v e ry  s lig h t ba ffling  
w inds fro m  every d irec tio n , coupled w ith  
heavy swells caused b y  the  a d jo in in g  trade  
w inds.
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In  th is  voyage, on the  f irs t  f if ty - f iv e  days 
damage is recorded on several occasions to  the  
sails, p a r t ic u la r ly  to  the  spanker, b u t  a lw ays in  
heavy  swell. O therw ise the re  is n o th in g  o f 
im portance  in  th e  f if ty - f iv e  days’ voyage t i l l  the  
in c id e n t o f th e  24 th  Dec., w h ich  is o f ca rd in a l 
im portance  in  the  case. There appears to  me 
n o th in g  to  suggest unseaworthiness on the  f irs t  
f if ty - f iv e  days o f the  voyage, and I  now  come to  
th e  b reak ing  o f the  ru d d e r on th e  24 th  Dec., 
th e  cause o f  w h ich  in  m y  v ie w  is th e  v ita l  p o in t 
in  th e  case. L o o k in g  a t the  log, on the  a fte r
noon o f th e  23rd  Dec., the re  was no w in d , b u t  a 
heavy  swell, and th e  sails were eased. T h is  
con tinu ed  on the  m orn in g  o f the  24 th , and the  
jib s  were ta ke n  dow n to  ease the m . The  sea 
increased fro m  th e  no rth -eas t ; s t i l l  no w ind , 
and  a ll o rd in a ry  sails were take n  down, and o n ly  
tw o  s to rm  try s a ils  set on th e  tw o  a f t  masts. 
“  N oon— heavy  sea s tru ck  vessel on s tarboard  
q u a rte r and carried  aw ay rudde r. Vessel 
ro llin g  h e a v ily  and  s ta rtin g  to  leak.”

N e x t m o rn in g  she was leak ing  6 inches an 
ho u r, w h ich  is serious. She had  s trong  w inds 
and  heavy seas fo r  some days w h ile  th e y  were 
m ak in g  and  rig g in g  the  ju r y  rud de r and ro llin g  
in  th e  tro u g h  o f the  sea, b u t  b y  th e  2nd Jan . 
th e  leakage had  dropped to  3 inches an hour, 
w h ich  th e  pum ps had  no d if f ic u lty  in  dealing 
w ith .  I t  is d if f ic u lt  to  m ake o u t e x a c tly  w h a t 
happened, w h e the r th e  rud de r b roke  aw ay 
fro m  th e  ru d d e r post, in  w h ich  case th e  gudgeons 
m u s t have p u lle d  o u t o f th e  wood, o r the  
ru d d e r pos t b roke  aw ay fro m  th e  sternpost, 
in  w h ich  case th e  fas ten ing  o f the  p in tle s  m us t 
have gone. T he  ship was n o t fu l ly  laden in  
w e igh t, 1,100 tons o f cargo, aga inst 1,500 tons 
w h ich  cou ld  be carried , so th a t  m ore o f the  
ru d d e r th a n  usual w o u ld  be o u t o f w a te r, in  
w h ich  case, accord ing to  the  evidence, a heavy 
sw e ll cou ld  sm ack aga inst i t .  T h a t a rudde r 
shou ld  b reak in  these circum stances is unusual, 
b u t  the  p la in t if fs ’ seafaring witnesses give 
evidence o f  th e ir  ow n experience o f serious 
damage done in  ca lm  w eather b y  a heavy 
sw e ll w h ich  does n o t b reak  as a wave. E vidence 
was g iven a long  w h ile  a fte r  th e  event o f 
exa m in a tion  o f th e  ru d d e r and no sign o f w o rm  
found, th o u g h  w o rm ho les  are found  in  the  h u ll.

I  have ca re fu lly  considered th e  evidence and 
docum ents and have come to  th e  conclusion 
th a t  the  bu rden  be ing on the  cargo owners to  
p rove  th e  sh ip  unseaw orthy because o f  the  
w orm -eaten rudde r, th e y  have n o t supported  it .  
I f  th e  evidence is e q ua lly  consistent w ith  e ithe r 
v ie w , those on w hom  the  bu rden is o f  p ro v in g  
th e  a llega tion  fa i l  : ( W ake lin  v . London and  
South-W estern R a ilw ay  Company, 1886 ; 55
L . T . R ep. 709 ; 12 A pp . Cas. 41).

I t  was argued th a t  a heavy  b low  on a sound 
ru d d e r m us t have acted v io le n t ly  on the  m an a t 
th e  wheel, and he was n o t called. On the  o th e r 
hand , the  sw e ll was su ffic ie n tly  heavy  to  requ ire  
a l l the  o rd in a ry  sails to  be lowered, and on ly  
tw o  storm sails ho is ted ; and th e  sudden leaking 
o f the  ship suggests a heavy  b low . In  the  
resu lt I  am  n o t satisfied th a t  th e  rud de r on

sa iling  was unseaw orthy th ro u g h  w o rm , o r 
th a t  i t  was unseaw orthy th ro u g h  w o rm  a t the  
t im e  o f th e  accident. W ha te ve r be th e  cause 
the re  is no d o u b t o f the  resu lt o f  th e  b reak ing  
o f th e  rudde r. F o r tw e n ty  days th e  ship was 
rudderless, ly in g  in  th e  tro u g h  o f th e  sea, and 
ro llin g  h e a v ily . On th e  18 th  Feb. the  sh ip  
be ing then  111 days ou t, th e  cap ta in  and crew  
de te rm ined  to  abandon the  ship, leak ing  
b a d ly , food and  w a te r nea rly  fin ished, a l l hands 
ab ou t p layed  ou t.

T he  learned judge  be low  has found  her u n 
seaw orthy a t s ta rtin g  in  tw o  respects ; w o rm - 
eaten rudder, and  sails. W ith  regard to  the  
rudder, I  have said th a t  the  cargo ow ner has 
n o t satisfied m e th a t  th e  sh ip  was unseaw orthy . 
The  question  o f the  sails stands in  th is  pos ition . 
The fa c t th a t  a sail o r several sails are b low n 
aw ay on a sa iling  sh ip  voyage is in  its e lf  no 
evidence th a t  th e y  are u n f it  fo r  the  voyage, 
no sails can stand some gales o r “  savage 
squalls ”  o r con tinuous heavy ro llin g  in  a calm  
w hen th e  sails flap  and  are to rn . F o r these 
accidents spare sails are carried. N o  evidence 
was ca lled fro m  L lo y d s ’ R eg is te r abou t the  
e x te n t o f  spare sails fore and a f t  sa iling  ships 
should ca rry , b u t  the  L o nd on  surveyor fo r  the 
N orw eg ian  V e ritas , w h ich  surveys m any wooden 
ships, said th a t  his socie ty said ships “  should 
have genera lly  abou t a s u it and a h a lf.”  A  fu l l  
s u it fo r  th is  schooner was tw e lve  sails, and she 
s ta rted  w ith  e ith e r tw en ty -o ne  o r tw e n ty -tw o  
sails, w h ich  had g iven  no tro u b le  on th e  voyage 
o u t, and some spare canvas fo r  repairs. I t  
was n o t t i l l  th e  1st Feb. th a t  her m a te ria ls  fo r 
repa irs  gave o u t. I  am  q u ite  unable to  find  
th a t  she was unseaw orthy a t s ta rt in g  in  respect 
o f he r sails, and I  say th is  ha v in g  care fu lly  
considered th e  records o f  sa il damage and the 
w eather when th e y  were damaged.

The tw o  o th e r a llegations o f unseaworthiness 
— bad stowage o f  dangerous cargo and in - 
e ffic iency o f m aster and crew— th e  judge  did 
n o t base h is  ju d g m e n t on ; and counsel fo r  the 
p la in t if fs , w h ile  reserv ing his r ig h ts , d id  no t 
seriously argue them . W ith  regard to  the 
cargo, p a lm  o il in  casks and pa lm  kernels are 
stap le  cargo fro m  the  A fr ic a n  coast. Sometimes 
th e  casks leak, as th e y  d id  in  Paterson, Zochor/is 
and Co. v . E ld e r Dempster and Co. (16 Asp- 
M a r. L a w  Cas. 68, 351 ; 131 L . T . Rep- 
449 ; (1924) A . C. 522), and  th e  kernels m ay 
g ive  o ff gas. B u t  I  see no evidence th a t  the 
leakage o r unpleasant sm ell caused the  loss, 
and Featherstone, tho ugh  sh ipper’ s agent, saw 
th e  stowage a t Cabinda and made no ob jection- 
I  th in k  th a t  th e  cargo owners can m ake no th ing 
o f th is  p o in t. A ga in , w ith  regard to  the 
effic iency o f m aster and crew, I  see no reason 
to  th in k  th a t  th is  ine ffic iency existed, o r th a t 
i f  i t  ex is ted i t  caused th e  loss. There are 
fewer Europeans in  the  crew th a n  on the  voyage 
ou t, b u t  an e x tra  nu m be r o f  na tives accustomed 
to  w o rk  in  schooners on th e  coast were taken, 
and B ishop  speaks w e ll o f  them .

I  am  unable there fore, to  agree w ith  the 
find ings o f the  learned judge  below , th a t the
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Rostellan was unseaw orthy b y  reason o f  (1) 
her w orm -eaten con d ition , and  (2) th e  con
d it io n  o f th e  sails. I  am  n o t satisfied on the  
f irs t  p o in t ; on the  second p o in t I  f in d  th a t  
she was seaw orthy in  respect o f sails. B u t  i f  I  
am  w rong  on these tw o  po in ts  the re  rem ains the  
question w hethe r the  shipow ner has n o t p ro 
tec ted  h im s e lf under the  exception b y  p ro v in g  
th a t  he has “  en trusted  to  experienced and 
qu a lified  officers the  d u ty  o f  p ro v id in g  against 
unseaworthiness.”

T h is  p o in t th e  judge  below , ow ing  to  his 
v iew , w ith  w h ich  I  canno t agree, th a t  the  
bene fit o f  the  exception had gone i f  th e  ship 
was fou nd  unseaw orthy, d id  n o t deal w ith  in  
de ta il. There are o b v io us ly  cases where i t  is 
the  d u ty  o f th e  ow ner to  g ive  h is m aster specific 
in s tru c tion s  abou t some techn ica l in fo rm a tio n  
the  ow ner has upon some special p o in t abou t 
the  sh ip  w h ich  a m aster cou ld n o t be expected 
to  know . A n  exam ple o f  th is  is special in 
fo rm a tio n  abou t the  s ta b ility  o f  the  ship, the  
fa ilu re  to  com m unica te  w h ich  was he ld to  be 
negligence o f th e  owners in  Standard O il Com
p a ny  v . Clan L in e  Steamers L im ite d  (130 L .  T . 
Rep. 481 ; (1924) A . C. 100). B u t  I  canno t 
th in k  i t  is necessary fo r an ow ner w ho is 
sending a ce rtifica te d  m aster o f  experience o u t 
on a voyage to  g ive  h im  de ta iled  in s tru c tion s  
m  a ll the  o rd in a ry  po in ts  o f a m aster’s d u ty , 
such as th e  co n d itio n  o f  sails and  the  “  tigh tness 
and staunchness o f the  h u ll. ”  I  have no do ub t 
th a t  M il le r  was an experienced and qua lified  
officer o f  g reat e ffic iency and w h ile  he was 
engaged on th e  disputes w ith  the  cargo owners 
a fte r  th e  11 th  June, he was also in  close touch  
w ith  th e  sh ip  and look ing  a fte r  i t  up  to  abou t 
the  12 th  A ug ., and in  consu lta tion  w ith  B ishop 
af te r  th a t  date. M ille r  had experience w ith  
worm s and looked in to  th e  m a tte r o f danger 
R om  them . W ith  regard to  B ishop, in  the  
year he abandoned the  ship, th e  U n ite d  States 
au tho rities , a fte r  exam ina tion , gave h im  a 
ce rtifica te  as m aster o f sa iling  ships, w ith  fu l l  
Knowledge o f his records, and he had a te m 
p o ra ry  ce rtifica te  fo r  the  voyage under A m erican 
regulations. I  am  satisfied th a t  he was fu l ly  
com petent to  deal w ith  th e  sail question ; and 
"n th  regard to  worm s, he had the  ac tive  assist
ance o f  M ille r  and th e  surveyors on the  coast.

T h is  exception is m eant to  p ro te c t the  ow ner 
against m istakes o f h is officers, i f  he has ap 
po in ted  experienced and e ffic ien t men, and I  
should f in d  th a t  the  owners in  th is  case had 
a°ne so. T h is  f in d in g  renders i t  unnecessary 
: °  d('a l w ith  the  defence to  the  p la in t if fs ’ c la im  
or fre ig h t based on th e  unseaworthiness o f  the  

t !"P - I  th in k  the  p o in t was academic, as i f  
he goods a rr iv e d  th e  goods ow ner agreed th a t  

a« w o u ld  have to  p a y  the  fre ig h t to  ge t the  
e^ods, and th a t  i f  th e y  d id  n o t a rrive  he 
^uould deduct from  th e  h y p o th e tic a l a rr iv a l 

alue the  am oun t th a t  he m ust pa y  to  get 
,.ern-. I  do ub t, however, i f  a plea o f  c irc u ity  

ac tion  w ou ld  have been useful, as the  am o un t 
A  advance fre ig h t pa id  does n o t necessarily 

crease th e  va lue o f  th e  goods b y  the  exact
V o l . X V I I I . ,  N . S.

am o un t pa id , and th e  plea o f c irc u ity  o f  action  
o n ly  ava ils  when the  tw o  cla im s are between 
th e  same parties and o f  the  same am oun t.

H a v in g  g iven th e  best consideration I  can 
to  th is  n o t v e ry  easy case, I  th in k  th a t  the  
ju d g m e n t appealed fro m  should be set aside 
and ju d g m e n t entered fo r  the  p la in tiffs  on the  
c la im s fo r the  am oun t c la im ed, and on the  
coun te rc la im  w ith  costs here and below.

Greer, L .J .  [s ta ted  the  facts and issues, 
referred to  clause 2 o f the  b i l l  o f  lad ing, and 
con tinued  :] I  do n o t regard th is  clause in  the  
b i l l  o f  la d in g  as a clause w h ich  expressly p ro 
vides th a t  the  shipowner sha ll be liab le  fo r 
damage occasioned b y  the  p ro v is io n  o f an u n 
seaw orthy vessel i f  he" has fa iled  to  take reason
able means to  p rov ide  against unseaworthiness. 
I  th in k  i t  is a clause w h ich  recognises th e  ob liga
t io n  to  p ro v id e  a seaw orthy vessel w h ich”  is 
im p lie d  b y  law , and seeks to  l im it  th a t  ob lig a 
t io n  b v  a prov iso  th a t  the  com pany sha ll n o t 
be liab le  fo r the  results o f unseaworthiness i f  
th e y  have taken  a ll reasonable means to  p ro 
v ide  against i t ; and i t  fu r th e r  provides th a t 
th e y  sha ll be deemed to  have b ro u g h t themselves 
w ith in  the  prov iso  i f  th e y  have en trusted to  
experienced o r qua lified  officers o r agents the 
d u ty  o f p ro v id in g  against unseaworthiness—  
th a t  is to  say, i t  does n o t create the  ob liga tion , 
b u t  o n ly  pu ts  l im its  on the  o b lig a tio n  im p lie d  
b y  law .

I  have come to  th e  fo llo w in g  conclusions on 
th e  evidence in  th is  case : (1) T h a t the  vessel 
was n o t proved to  be unseaw orthy a t the  
m a te ria l tim es ; (2) th a t  in  an y  event the  
p la in t if fs  b y  th e ir  servants o r agents d id  in  fac t 
take  a ll reasonable means to  p ro v id e  against the  
alleged unseaworthiness ; and (3) th a t  th e y  d id  
in  fa c t e n tru s t to  experienced o r qua lified  
officers, servants, o r agents th e  d u ty  o f  p ro 
v id in g  against the  alleged unseaworthiness. 
T he  learned judge found  th a t  the  vessel was 
unseaw orthy in  tw o  respects ; (a) th a t  she 
sailed w ith  an inadequate supp ly  o f p roper 
sails, and (6) th a t  w hen she sailed her rudder 
had become weakened b y  w o rm  damage, and 
th a t  she was, there fore, in  these respects in  an 
u n f it  con d ition  to  w ith s ta n d  the  o rd in a ry  
risks th a t  she w ou ld  be expected to  meet on 
a voyage from  the  W est Coast o f A fr ic a  to  
L ive rp o o l. The defendants’ counsel also con
tended before us th a t  the  vessel was unseaw orthy 
in  th a t  she had been b a d ly  s tra ined  b y  events 
w h ich  happened on the  o ther side o f the  A t la n tic , 
th a t  the  effects o f  th e  s tra in in g  cou ld  n o t then 
be su ffic ie n tly  corrected, th a t  she ough t to  have 
been d ry  docked when she go t to  A fr ic a , and 
th a t  b y  reason o f the  s tra in in g  and her con
sequent l ia b i l i t y  to  leak she was unseaw orthy 
when she s ta rted  fro m  the W est Coast. H e 
also re lied  on the  m ethod o f stowage adopted, 
and alleged th a t  th is  also rendered her u n 
seaworthy.

The learned judge  d id  no t fin d  e ithe r o f the  
tw o  con tentions proved, and I  can deal w ith  
the m  q u ite  s h o rtly  b y  saying th a t  there is

T
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no th in g  in  the  evidence to  show th a t  when the  
vessel s ta rted  fro m  the  W est Coast she had been 
so stra ined  as to  m ake her unseaw orthy. A fte r  
th e  damage she m e t w ith  in  v e ry  bad weather 
when she le ft  N ew  Y o rk  she was surveyed a t 
th e  Baham as a fte r  her cargo was p a r t ly  d is
charged. A l l  the  requirem ents o f the  surveyors 
were com plied w ith  and a ce rtifica te  o f sea
w orth iness was g ranted to  her. N o th in g  
happened on the  voyage to  the  W est Coast o f 
A fr ic a  to  in d ica te  th a t  the re  was a n y th in g  in  
the  con d ition  o f the  vessel th a t  ough t to  cause 
a n x ie ty . She was a ve ry  considerable t im e  on 
the  coast, and a fte r  she sailed she was subjected 
to  considerable stra ins, and no leakage o f  any 
consequence to o k  place u n t i l  a fte r th e  loss o f 
her rudder. As regards th e  alleged bad  stowage, 
in  m y  ju d g m e n t, the re  was no evidence o f any 
s o rt o f bad stowage w h ich  rendered the  vessel 
unseaw orthy. The stowage was o n ly  o f the  
k in d  w h ich  was he ld  in  th e  case o f E lder 
Dempster and Co. L im ite d  v . Paterson, Zochonis, 
and Co. L im ite d  (16 Asp. M ar. L a w  Cas. 68, 
351 ; 131 L .  T . R ep. 449 ; (1923) 1 K .  B . 
420 ; (1924) A . C. 522), n o t to  am oun t to  
unseaworthiness. I t  was also fa in t ly  con
tended th a t  she was unseaw orthy in  th a t  she 
had  an un qu a lified  and incom peten t m aster 
and  was underm anned. I  th in k  i t  is unnecessary 
to  deal w ith  th a t  p a r t o f the  case, except to  
say th a t  th e  learned judge  d id  n o t f in d  u n 
seaworthiness in  th a t  respect, and I  th in k  there 
was no evidence w h ich  w o u ld  have ju s tifie d  
such a find in g .

I t  rem ains to  consider (1) th e  alleged in 
adequacy o f th e  sails, and (2) th e  alleged weak
ness o f the  rudder. I f  a cargo ow ner relies 
e ithe r b y  w ay o f  defence o r b y  w a y  o f  c la im  on 
an a llega tion  o f unseaworthiness, the  onus is 
c lea rly  on h im  to  p rove  the  a llegation . I  do 
n o t th in k  th a t  th is  means, as counsel fo r  the  
shipowners contended, th a t  he m us t g ive 
evidence w h ich  makes i t  q u ite  ce rta in  th a t  the  
vessel was unseaw orthy. A l l  he need do is to  
g ive evidence w h ich  establishes unseaworthiness 
beyond th e  reach o f reasonable d o ub t. I f  the  
evidence m ere ly  raises a suspicion, o r i f  i t  
goes beyond suspicion b u t  leaves in  the  m in d  
o f the  tr ib u n a l a reasonable d o u b t w hethe r 
unseaworthiness is established, th e  cargo owner 
a lleg ing unseaworthiness fd ils . Some repairs 
were requ ired  to  the  sails when the  vessel was 
in  the  Baham as. Those repairs were done to  
th e  sa tis fac tion  o f th e  surveyors, and i t  does 
n o t seem to  have occurred to  anyone, e ith e r to  
the  owner o r to  C apta in  M ille r , the  experienced 
cap ta in , the n  in  charge o f  th e  vessel, o r to  any 
o f  th e  m arine  surveyors, th a t  she had  an 
inadequate supp ly  o f sails. There was evidence 
fro m  exp ert witnesses th a t  th e  q u a n tity  she 
had, w h ich  is described as one s u it and a 
h a lf, was su ffic ien t accord ing to  the  accepted 
standard . She had a sup p ly  w h ich  is regarded 
as ra th e r m ore th a n  one s u it and a h a lf. Capt. 
K ve rn da l, su rveyor in  Lond on  fo r the  B ureau  
V eritas, said th a t  one s u it and a h a lf  w o u ld  have 
been passed b y  B ureau V eritas  as an adequate

supp ly . A f te r  th is  th e  fa c t th a t  some m arine 
surveyors say she ough t to  have had tw o  suits 
does n o t seem to  me to  be su ffic ien t to  enable 
th e  c o u rt to  f in d  th a t  unless she had  m ore sails 
th a n  she in  fa c t had, the  vessel was unsea
w o rth y .

W h ile  she was on the  W est Coast th e  sails 
were overhauled under th e  superv is ion o f 
C ap ta in  B ishop. I  am  in c lin ed  to  th in k  th a t  
th e  spanker was n o t in  v e ry  good cond ition , 
b u t  th a t  in  a l l o th e r respects th e  sails were 
reasonably f i t  fo r  th e  voyage on w h ich  the  
vessel s ta rted . I  th in k  th e  vessel w o u ld  have 
been lo s t anyw ay, even i f  the  spanker had 
been in  b e tte r con d ition  th a n  i t  was, and  the 
fa c t th a t  i t  does n o t appear to  have been in  
v e ry  good co n d itio n  m ay  be disregarded as 
u n im p o rta n t. The question o f th e  rud de r is 
m ore d iff ic u lt.

T he  defendants p u t  th e ir  case w ith  regard to  
the  rud de r in  tw o  ways. T hey  say th a t  the 
rud de r broke in  such circum stances th a t  the  
c o u rt is e n tit le d  to  in fe r th a t  i t  m ust have been 
weakened in  some w a y  o r o th e r before the  
vessel s ta rted  on her voyage, because no th in g  
had  happened a fte r  the  vessel p u t  to  sea w h ich  
w o u ld  be su ffic ien t to  account fo r  the  b reak ing  
o f the  rud de r i f  i t  had been in  a reasonably 
f i t  con d ition  when th e  voyage s ta rted . The 
defendants also say th a t  the  evidence provides 
th e m  w ith  a su ffic ien t exp la na tio n  o f how  the 
rud de r became so weak as to  be unab le to  
w ith s ta n d  the  o rd in a ry  inc iden ts  o f the  voyage. 
T hey  say th a t  i t  had  been b a d ly  worm ed 
some t im e  when i t  was on the  W est Coast 
before i t  s ta rted  fo r  L iv e rp o o l. The ship 
s ta rted  fro m  Cabinda on th e  30 th  O c t. ; she 
lo s t her ru d d e r on th e  24 th  Dec. A f te r  the 
loss o f th e  rud de r the re  were tw e n ty  days on 
w h ich  she rem ained a t th e  m ercy o f heavy 
swells w hen the re  was no rudde r to  co n tro l her. 
I  have no d o u b t w hateve r th a t  i t  is r ig h t  to  
a t t r ib u te  th e  subsequent damage to  the 
vessel, and her u ltim a te  abandonm ent and loss, 
to  th e  loss o f  her ru d d e r on the  24 th  D e c .; 
and  the  question th a t  arises fo r  decision is 
w he the r i t  is r ig h t  to  in fe r fro m  th e  evidence 
th a t  the  defendants have discharged th e  onus 
w h ich  lies upon  the m  o f estab lish ing th a t  the 
sh ip  lo s t he r rudde r on th e  24 th  Dec. because 
i t  was in  an unseaw orthy sta te  when she started  
her voyage on th e  30 th  O ct. [H is  Lo rdsh ip  
th e n  discussed th e  evidence on th a t  p o in t and 
con tinued  :] I  do n o t th in k  th is  is a case in 
w h ich  the  c o u rt can in fe r th a t  the  loss o f  the 
rud de r is d if f ic u lt  to  account fo r  on any theory  
o th e r th a n  th a t  i t  was u n f it  fo r  its  w o rk  when the 
ship s tarted .

The considerations ap p ro p ria te  to  th e  solu
t io n  o f th e  questions in vo lve d  in  th is  p a r t  of 
th e  case are c le a rly  and a u th o r ita tiv e ly  stated 
b y  L o rd  L in d le y  in  A ju m  Goolam Hossen 
and Co. v . U n ion  M a rin e  Insurance Company 
(9 Asp. M a r. L a w  Cas. 167 ; 84 L .  T . Rep- 
3 6 6 ; (1901) A . C. 362, a t p. 366). T h a t 
was a case in  w h ich  i t  was alleged th a t  the 
fa c t th a t  a vessel foundered in  ca lm  w ate i
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w ith in  tw e n ty -fo u r hours a fte r she s ta rted  was 
su ffic ien t evidence th a t  she was unseaw orthy 
when she s ta rted . L o rd  L in d le y  says th is , 
dealing w ith  th a t  s itu a tio n  : “  The under
w rite rs  have th e  g reat advantage o f the  u n 
doub ted fa c t th a t  the  vessel capsized and sank 
in  less th a n  tw e n ty -fo u r hours a fte r  leav ing  
p o rt w ith o u t ha v in g  encountered any s to rm  
or o th e r know n  cause su ffic ien t to  account fo r  
the  catastrophe ; and the re  is no d o u b t th a t  i f  
n o th in g  m ore were kno w n  th e y  w o u ld  be 
e n tit le d  to  succeed in  th e  ac tion . I f  n o th in g  
m ore were know n , unseaworthiness a t th e  t im e  
o f sa iling  w o u ld  be the  n a tu ra l inference to  
d raw  ; the re  w o u ld  be a p resum p tion  o f  u n 
seaworthiness w h ich  a ju r y  ough t to  be d irected 
to  a c t upon, and w h ich  a c o u rt ough t to  act 
upon i f  unassisted b y  a ju ry .  B u t  if ,  as in  th is  
case, o the r facts m a te ria l to  th e  in q u iry  w ith  
regard to  the  unseaworthiness o f  the  ship 
are p roved, those facts m ust also be considered ; 
and th e y  m us t be weighed against the  u n 
accountable loss o f the  ship so soon a fte r sa iling, 
and unless the  balance o f the  evidence w arran ts  
the  conclusion th a t  the  ship was unseaw orthy 
when she sailed, such unseaworthiness cannot 
oe p ro p e rly  trea te d  as established, and the 
defence founded on i t  m us t fa il.  The la w  on 
the  p o in t was f in a lly  se ttled  in  P icku p  v . 
Thames and M ersey M a rin e  Insurance Company 
(4 A sp. M ar. L a w  Cas. 4 3 ; 39 L .  T . R ep. 3 4 1 ;
3 Q. B . D iv .  594), w h ich  fo llow ed Anderson 
v . M orice  (3 Asp. M ar. L a w  Cas. 31 ; 31 L .  T . 
Rep. 605 ; L .  R ep. 10 C. P . 58). I n  these cases 
the c o u rt po in te d  o u t the  danger and e rro r o f 
ac ting  on the  p resum p tion  in  fa v o u r o f un- 
seaworthiness in  case o f an ea rly  loss o f w h ich  
the  assured canno t p rove  th e  cause ; and the  
c o u rt po in te d  o u t the  necessity o f  bearing in  
u iin d  th a t  the  defence o f  unseaworthiness 
m ust be ove rru led  unless supported b y  a 
su ffic ien t w e igh t o f  evidence in  its  favour, a fte r 
d u ly  considering a ll the  evidence bearing on 
the sub ject, in c lud ing , o f course, the  ve ry  
W eighty evidence w ith  w h ich  th e  unde rw rite rs  
s ta rt th e ir  case.

in  m y  ju d g m e n t the  weather fro m  the  17th 
to th e  24 th  Sept, is su ffic ien t to  account fo r  the  
*°ss o f th e  rudder, and th e  facts do n o t requ ire  
*° r th e ir  exp lana tion  th a t  th e  co u rt should 
11 Od, c o n tra ry  to  the  evidence o f th e  sh ip ’s 
officers supported b y  the  certifica tes ob ta ined 
on th e  W est Coast o f  A fr ic a , th a t  some p a r t  o f 
ne rud de r had been so b a d ly  w orm ed as to  

render the  ship unseaw orthy.
I  have come to  th e  conclusion th a t  the  

oefendants have n o t discharged th e  onus w h ich  
tests on them  to  prove th a t  the  ship was los t 

ecause she was unseaw orthy when she loaded 
2et  cargo, o r when she sailed w ith  i t  fro m  
Labinda.

R  I  should be w rong  abou t th is , I  w ou ld  
u l th in k  th a t  the  p la in tiffs  ough t to  succeed,

;.s I  nm  satisfied th a t  th e y  to o k  reasonable 
/Jeans to  p rov ide  against unseaworthiness, and 
of, any  case th a t  th e y  en trusted  to  experienced 
mcers, servants, o r agents the  d u ty  o f  p ro 

v id in g  against unseaworthiness, and, therefore, 
th e y  com m itted  no breach o f the  im p lie d  
w a rra n ty  o f  seaworthiness as lim ite d  b y  the  
express words o f  the  b i l l  o f  lad ing.

I  fa il to  see w h a t course o the r th a n  th a t  
w h ich  th e y  to o k  o f  exam in ing  the  h u ll,  and 
ob ta in in g  th e  best experts th e y  cou ld on the  
spot to  exam ine and survey the  con d ition  o f 
the  vessel, th e y  cou ld  have taken, o r w h a t 
o ther reasonable means were open to  them  to  
p rov ide  against unseaworthiness. In  voyages 
o f  sa iling  vessels and tra m p  steamers w h ich  
are o f  long du ra tio n , and w h ich  leave th e  vessel 
in  sm all po rts  a long w ay fro m  the  owners’ 
headquarters, business w ou ld  be im possib le i f  
i t  was n o t considered reasonable to  tru s t  the  
agent and cap ta in  on the  spot to  use th e ir  best 
ju d g m e n t w ith  regard to  w hethe r the  ship is, 
o r is no t, reasonably f i t  to  encounter the  perils 
o f th e  voyage.

I n  m y  ju d g m e n t the  appeal should be allow ed 
w ith  costs and ju d g m e n t should be entered 
fo r  th e  p la in t if fs  fo r  the  am oun t cla im ed b y  
them , w ith  costs, and on the  counterc la im  
w ith  costs.

Slesser , L .J .— I  agree th a t  th is  appeal 
should be allow ed. T he  learned judge  has 
found  th a t  the  vessel was unseaw orthy a t the  
tim e  o f  sa iling , b u t,  as in  m y  v iew , the  fin d in g  
cannot be supported, an y  question w h ich  
w o u ld  arise on an assum ption o f  unseaw orth i
ness need n o t be considered. T he  im p lie d  
l ia b i l i t y  o f the  com pany fo r unseaworthiness 
in  the  absence o f  an y  express un de rta k ing  o f 
seaworthiness, w h ich  express un de rta k ing  is 
absent fro m  the  con tra c t o f  carriage in  th is  
case, is l im ite d  b y  clause 2 o f the  con tra c t o f 
carriage. Clause 2 operates to  l im it  the  
l ia b i l i t y  o f  th e  com pany and lim its  the  lia b i l i t y  
fo r  pe rils  o f the  sea a ris ing  fro m  unseaw orth i
ness i f  a l l reasonable means have been taken 
to  p rov ide  against such unseaworthiness a t the  
beg inn ing o f  the  voyage. The clause continues 
“  The com pany m ay e n tru s t to  experienced or 
qua lified  officers, servants, o r agents the  d u ty  
o f  p ro v id in g  against unseaworthiness, and sha ll 
the n  be deemed to  have fu lf il le d  its  ob liga tion  
hereunder.”  T h a t is to  say, th a t  i f  the  com 
pany do e n tru s t such d u ty  to  experienced o r 
qua lified  officers th e y  m ust be taken  to  have 
used reasonable means to  p rov ide  against loss, 
in ju ry ,  o r damage.

L o rd  Cave, L .C . in  E lder Dempster and 
Company L im ite d  v . Paterson, Zochonis and  
Company L im ite d  (16 Asp. M ar. L a w  Cas. 
a t p . 355 ; 131 L .  T . Rep. 449 ; (1924)
A . C. 522, a t p . 533) said : “  I t  becomes
unnecessary to  consider w hether, in  th e  event 
o f unseaworthiness be ing found, the  con
d ition s  o f the  b ills  o f la d in g  w ou ld  have been 
suffic ien t to  p ro te c t' th e  charterers from  
l ia b i l i ty .  I t  is enough to  say th a t, in  m y  
op in ion , th e y  are n o t su ffic ien t fo r  th a t 
purpose, th e  requirem ents o f  the  proviso 
to  con d ition  N o. 2 n o t ha v in g  been 
satisfied.”
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Th is , tho ugh  obiter, is an a u th o r ity  fo r  the  
p ro po s ition  th a t  where the  requirem ents o f 
the  prov iso  are satisfied th e  cond itions m ay 
p ro te c t th e  charterers fro m  l ia b i l i ty .  V iscoun t 
F in la y  says (16 Asp. M ar. L a w  Cas. a t p. 359 ; 
131 L .  T . Rep. 449 ; (1924) A . C. a t p . 547): 
“  The appe llants have e n tire ly  fa iled  to  show 
th a t  th is  con d ition  was fu lf il le d .”  The com 
pany never en trusted to  anyone the  duties 
there m a te ria l.

In  m y  o p in ion  the  com pany in  th is  case have 
discharged the  onus o f show ing th a t  b o th  
th e ir  officers were experienced and qua lified  
and  were ac tin g  w ith in  th e  scope o f th e  m a tte r 
w ith  w h ich  th e y  were p ro p e rly  en trusted . I f ,  
then , th e  com pany have en trusted  to  ex
perienced o r qua lified  officers the  d u ty  o f p ro 
v id in g  against unseaworthiness, th e y  are to  be 
deemed under the  second con d ition  to  have 
fu lf il le d  th e ir  ob liga tions, and, once th is  is 
established, the  h is to ry  o f th e  voyage becomes 
o f secondary im portance . I f ,  however, i t  were 
the  case th a t  the  com pany d id  n o t so e n tru s t to  
experienced and qua lified  officers the  ob lig a tio n  
o f p ro v id in g  against unseaworthiness, th e n  I  
am  o f o p in ion  th a t  in  an y  event th e  evidence 
shows th a t  a l l reasonable means have been 
take n  to  p ro v id e  against unseaworthiness.

H a v in g  regard to  th e  lim ita t io n s  o f  the  
w a rra n ty  con ta ined in  the  con tra c t— lim ita t io n s  
resem bling those im posed b y  the  H a rte r  A c t—  
I  th in k  th a t  the  defendants, a p a rt fro m  a ll 
question o f  reasonable means take n  b y  the  
p la in t if f  com pany and its  officers, have fa iled  
to  discharge the  onus w h ich  lies on them  to  
show th a t  th e  sh ip  was unseaw orthy : (Steel v . 
State L in e  Steamship Company, 3 Asp. M ar. 
L a w  Cas. 516 ; 37 L .  T . R ep. 3 3 3 ; 3 A pp . 
Cas. 72 ; The G len fru in , 5 Asp. M ar. L a w  Cas. 
513; 52 L .  T . R ep. 769 ; 10 P rob . D iv . 103).

I  have come to  th e  conclusion (1) th a t  the  
com pany d id  e n tru s t to  experienced o r qua lified  
officers the  d u ty  o f p ro v id in g  against th e  u n 
seaworthiness o f the  ship ; (2) th a t  the  com pany 
have take n  a ll reasonable means to  p rov ide  
against unseaworthiness ; and (3) th a t  the  
defendants have fa ile d  to  prove th a t  th e  ship 
was unseaw orthy.

In  the  resu lt the  p la in t if fs  are free fro m  a ll 
l ia b i l i t y  to  the  defendants due to  th e  loss o f 
the  ship, and should succeed on th e  c la im  and
counte rc la im . . . „  ,

A ppea l allowed.

S olic ito rs  fo r  the  appe llants, Batesons and 
Co., L iv e rp o o l.

S o lic ito rs fo r  the  respondents, H i l l ,  D ickinson, 
and  Co., L ive rp o o l.

H IG H  C O U R T  OF JU S T IC E .

K IN G ’S B E N C H  D IV IS IO N . 

Tuesday, Dec. 17, 1929.

(B e fo rd  L o rd  H e w a r t , C.J., A v o r y  and 
T a l b o t , J J .)

M a n c h e s te r  Sh ip  Ca n a l  Co m p a n y  v . 
D ir e c to r  of P u b l ic  P r o s e c u tio n s , (a)

Factory— Docks— Process o f un loading a sh ip—  
Fencing or covering o f hatches that are not in  
use— Hatches that have been used— On whom  
duty lies— Stevedore o r ship— Whether process 
o f un loading includes fencing or covering of 
such hatches— Factory  and W orkshop A c t  1901 
(1 Edw . 7, c. 22), .s'.s'. 79, 85— Docks Regulations 
1925 (S .R . &  O. 1925, N o. 231), reg. 34.

B y  reg. 34 o f the Docks Regulations 1925 ." 
“  Where there is  more than one hatchway, i f  
any hatch o f a hold exceeding 5ft. in  depth, 
measured fro m  the level o f the deck in  which the 
hatch is  situated to the bottom o f the hold, is 
not in  use fo r  the passage o f goods, coal, or 
other m ate ria l or fo r  tr im m in g , and the coam
ings are less than 2 ft. Gin. in  height, such hatch 
shall either be fenced to a height o f S ft. or be 
securely covered."

Under the head o f “  D uties  ”  in  these regulations 
i t  is  provided  ; “  I t  sha ll be the duty o f every 
person who by him self, h is agents or workmen 
carries on the processes, and o f a l l agents, 
workmen and persons employed by h im  in  the 
processes, to comply w ith  P a rt I V .  o f these 
regulations (which includes reg. 34). “  P ro 
vided that w h ile the processes are being carried 
on i t  sha ll be the du ty o f the owner, master or 
officer in  charge o f a sh ip  to comply w ith  reg. 34, 
so f a r  as i t  concerns those hatches which are not 
in  use and which, d u rin g  the processes, have 
not been used, and are not about to be used f ° r  
the purpose o f the processes.”

H eld, that on the proper construction o f these 
regulations the duty, under reg. 34, to fence or 
cover the hatches that have been used when 
un loading is  upon those who carry out the process 
o f un loading : the duty  (w h ils t the process °J 
un loading is  being carried on) o f the owner, 
master, or officer in  charge o f the sh ip  in  o '1-’ 
case o f a hatch not in  use is  to comply 
reg. 34 so fa r  as i t  concerns hatches whica 
du rin g  the processes have not been used and a te 
not about to be used fo r  the purpose o f the 
processes.

H eld, fu rth e r, that the process o f un loading suc * 
a hold includes the fencing or covering 
hatches that have been used and is  not c° rnr  
jdete u n t il such hatches have been fenced 0
covered.

Whatever obscurity there m ay be in  the text o f tfie 
Docks Regulations 1925, that th is constructto 
is  correct appears fro m  the consideration of f  
earlie r regulations (S .R . &  O. 1904, N o. 101 )>

(a) Reported by C. G. MORAN, Esq., Barrister-at-La"'-
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and the subsequent decisions thereon o f  O wner
v. C. J . K in g  and Sons L td .  (1922, 128 L .  T .
Rep. 307) and  H o w le tt  v. S haw -S avill and
A lb io n  Com pany L im ite d  (1924, 40 Tim es
L . Rep. 778 ; 19 L loyd 's  L is t  Rep. 176).

Case seated b y  th e  cha irm an o f Q ua rte r Sessions 
fo r  th e  C o un ty  P a la tin e  o f  Lancaste r. A n  
in fo rm a tio n  was p re fe rred  b y  th e  D ire c to r o f 
P u b lic  Prosecutions a t th e  C oun ty  P o lice  
C o u rt, S trangeways, M anchester, aga inst th e  
M anchester Ship Canal C om pany, th e  appe llants, 
fo r  th a t  th e y  be ing persons w ho  b y  themselves 
o r b y  th e ir  agents o r w o rkm en  were c a rry in g  
on processes w ith in  th e  m eaning o f  th e  Docks 
R egu la tions 1925, made in  pursuance o f  th e  
F a c to ry  and W orkshop  A c t  1901 on th e  steam 
sh ip  Manchester C itizen, th e n  ly in g  a t th e  Sun 
M ills  B e rth , T ra ffo rd  W h a rf, S tre tfo rd , d id  
u n la w fu lly  neglect to  com p ly  w ith  N o . 34 
o f  th e  regu la tions, in  th a t  th e  she lter deck 
ha tch  o f  ha tchw a y  N o . 6 o f  th e  said steam ship, 
be ing th e  ha tch  o f a h o ld  exceeding 5 f t .  in  
dep th  measured fro m  th e  leve l o f  th e  deck 
in  w h ic h  the  said h a tch  is s itua ted  to  th e  b o tto m  
o f the  h o ld  and be ing a ha tch  o f  w h ich  th e  
coamings were less th a n  2 f t .  6 in . in  he igh t, 
h a v in g  been used fo r  th e  said processes, b u t 
h a v in g  ceased to  be in  use fo r  th e  passage o f 
goods, coal, o r o th e r m a te ria l, was n e ithe r 
fenced to  a h e ig h t o f  3 ft .  n o r securely covered 
c o n tra ry  to  sect. 85 o f th e  F a c to ry  and W o rk 
shop A c t  1901. The appe llan ts  were conv ic ted  
and fined  51., b u t  appealed to  Q u a rte r Sessions, 
'who con firm ed th e  c o n v ic tio n  b u t  consented 
to  sta te  and  sign th e  fo llo w in g  case.

U p on  th e  hearing  o f  the  appeal, the  fo llo w in g  
fac ts  were a d m itte d .

On th e  3 0 th  O ct. 1928 th e  steam ship 
M a n c h e s te r  C it iz e n  was la y in g  a t th e  Sun M ills  
B e rth , T ra ffo rd  W h a rf, S tre tfo rd , loaded w ith  
g ra in . She had s ix  cargo holds and s ix  h a tc li-  
■ways, N o . 1 h o ld  be ing a t th e  bow  and N o . 6 
a t th e  stern. She had th ree  decks. There 
"Were th ree  decks above holds num bered 1 to  5, 
and tw o  decks above h o ld  num bered 6. These 
tw o  decks were kno w n  as th e  to p  deck and  the  
she lter deck respective ly . There was a ha tch  
on th e  to p  deck to  h o ld  N o . 6, and a consider
able d istance be low  th a t  was th e  she lte r deck 
iu  w h ich  the re  was an o the r h a tch  to  h o ld  N o . 6. 
T h e  b o tto m  o f  h o ld  N o . 6 was some 2 8 ft. 
be low  th is  ha tch  in  th e  she lte r deck, and th e  
coamings rou nd  th is  h a tch  on th e  she lter deck 
'Were o n ly  6 in . in  he igh t.

H o lds  Nos. 1 to  5 were be ing un loaded b y  
th e  Co-operative W holesale Society, w ho had 
commenced un load ing  on th e  29 th  O ct. 1928, 
and had con tinued  th e  un load ing  fro m  abou t 
e igh t a .m . on th e  30 th  O ct. 1928. On th a t  
date th e y  were un load ing  ho ld  N o . 4 u n t i l  
abou t th ree  p .m ., th e n  ho ld  N o . 2 u n t i l  abou t 
3-30 p .m ., and th e n  h o ld  N o . 5 u n t i l  five  p .m ., 
a t w h ich  t im e  the re  was a b reak fo r  tea. F ro m  
abou t 5.30 p .m . th e y  con tinued  to  un load  ho ld
M. 1 u n t i l  ten  p .m .

H o ld  N o . 6 was be ing un loaded b y  the  
appe llan ts . T h e y  commenced to  un load i t  a t

ab ou t e igh t a .m . on th e  30 th  O ct. 1928. W hen 
th e  appe llan ts f irs t  w en t on th e  steam ship on 
th a t  da te  th e  ha tch  o f h o ld  N o . 6 on th e  to p  
deck was covered, b u t  th e  h a tch  o f  th e  h o ld  on 
th e  she lter deck was n o t covered b u t  was open. 
The appe llan ts rem oved th e  ha tch  cover o f 
h o ld  N o . 6 on th e  to p  deck and p u t an e leva to r 
in  h o ld  N o . 6 fo r  th e  purpose o f  un load ing . 
T hey  un loaded th e  g ra in  o u t o f  h o ld  N o . 6 
u n t i l  abou t 2.30 p .m . on th e  30 th  O ct. 1928, 
b y  w h ich  tim e  a ll th e  g ra in  in  the  h o ld  had  been 
un loaded. The appe llants were the n  engaged 
u n t i l  abou t 3.45 p .m . in  rem o v ing  th e  e leva to r. 
The appe llan ts th e n  rep laced th e  cover o f  the  
ha tch  o f h o ld  N o . 6 on th e  to p  deck, and le ft  
th e  sh ip . The appe llants d id  n o t cover the  
ha tch  on th e  she lte r deck o f  h o ld  N o . 6 o r in  
an y  w a y  fence th is  ha tch . The she lte r deck 
in  th e  v ic in ity  o f  th e  h a tch  to  h o ld  N o . 6 was 
made com p le te ly  d a rk  b y  th e  rep lacem ent o f 
th e  cover o f  th is  ha tch  on th e  to p  deck.

Betw een 4.30 p .m . and 5 p .m . on th e  30 th  
O ct. 1928 a m an fe ll in to  h o ld  N o . 6 and was 
k ille d .

F o r th e  appe llan ts i t  was contended :
(a) T h a t th e  facts d id  n o t disclose the  

offence o f  w h ich  th e  appe llan ts were conv ic ted  ; 
(6) T h a t th e  c o n v ic tio n  was erroneous and 
u n ju s t ; (c) T h a t th e  said Docks R egu la tions 
o n ly  app lied  to  a person c a rry in g  on a process 
d u rin g  th e  t im e  th a t  a process was be ing 
carried  on b y  h im  ; (d) T h a t th e  appe llants 
had  ceased to  c a rry  on on th e  said sh ip  an y  
process w hen th e y  rem oved th e ir  ta c k le  and 
le f t  th e  sh ip  ; (e) T h a t i t  was n o t in  th e  c ir 
cumstances o b lig a to ry  upon th e  appe llan ts to  
fence o r cover th e  said ha tchw a y  ; ( / )  T h a t 
th e  covering  o r fenc ing o f th e  hatches is n o t a 
p a r t  o f  th e  process o f  un load ing  as defined b y  
th e  said regu la tions.

F o r th e  respondent i t  was contended :

(a) T h a t the  c o n v ic tio n ' o f  th e  appe llan ts 
was r i g h t ; (b) th a t  th e  h a tch  o f  h o ld  N o . 6 
on th e  she lter deck o f  th e  said steam ship 
ha v in g  been used b y  th e  appe llan ts  d u r in g  the  
un load ing  o f  h o ld  N o . 6, b u t  ha v in g  ceased 
to  be in  use fo r  th e  passage o f  goods, coal o r 
o th e r m a te ria l o u g h t to  have been fenced to  a 
he ig h t o f 3 ft.  o r securely covered b y  th e  appe l
lan ts  upon  such cessation and  before leav ing  
th e  steam ship ; (c) th a t  the  process o f  un load ing  
h o ld  N o . 6 inc luded  th e  fencing o f th e  ha tch  
o f  h o ld  N o . 6 on th e  she lte r deck o f  the  
said steam ship to  a h e ig h t o f  3 f t .  o r th e  
covering  o f  the  said ha tch  securely upon its  
ceasing to  be in  use fo r  th e  passage o f goods, 
coal o r o th e r m a te ria l, and (d) th a t  th e  process 
o f un load ing  h o ld  N o . 8 was n o t com plete 
u n t i l  th e  h a tch  o f  ho ld  N o. 6 on th e  she lter 
deck o f  th e  said steam ship was fenced to  a 
h e ig h t o f 3 ft .  o r securely covered. O n th e  
p a r t  o f  th e  respondent th e  a tte n tio n  o f  th e  
c o u rt was d irec ted  to  th e  decision in  S tua rt 
v . N ix o n  and Bruce  (1901, 84 L .  T . R ep. 65 ;
(1901) A . C. 79. The question  fo r  th e  H ig h  
C o u rt was w he the r upon  th e  above s ta tem ent
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o f  facts th e  C o u rt o f  Q u a rte r Sessions came to  a 
co rrec t d e te rm in a tio n  in  p o in t o f law .

T he  F a c to ry  and W orkshop  A c t  1901 (1 E d w . 
7, c. 22) prov ides :

Sect. 79 : Where the Secretary of State is satisfied 
th a t any manufacture, machinery, plant, process 
or description o f manual labour, used in  factories 
or workshops, is dangerous or in jurious to  health 
or dangerous to  life  or lim b, either generally, 
or in  the case o f women, children or any other 
class of persons, he m ay ce rtify  th a t manufacture, 
machinery, p lant, process or description o f manual 
labour to  be dangerous ; and thereupon the Secre
ta ry  o f State may, subject to  the provisions o f this 
Act, make such regulations as appear to  h im  to  be 
reasonably practicable and to  meet the necessity 
o f the case.

Sect. 85 prescribes fines fo r  fa ilu re  to  com 
p ly  w ith  regu la tions made unde r th e  A c t.

The Docks R egu la tions 1925 (S .R . &  O. 
1925, N o . 231) were made b y  th e  Secre tary o f  
S ta te  unde r sect. 79 (sup.) in  respect o f  “  th e  
processes o f  load ing , un load ing , m o v in g  and 
ha n d lin g  goods in , on, o r  a t an y  dock, w h a r f o r 
quay , and th e  processes o f  load ing , un load ing  
a n d  coa ling  an y  sh ip  in  an y  dock, ha rbou r, 
o r cana l.”  These regu la tions revoked th e  ea rlie r 
regu la tions made b y  th e  Secretary o f  S tate in  
respect o f  th e  same processes (S .R . &  O. 
1904, No.« 1617).

In  th e  regu la tions o f  1925 the re  were th e  
fo llo w in g  de fin itions  :

“  ‘ Processes ’ means th e  processes above 
m en tioned  o r a n y  o f th e m .”

“  ‘ Person E m p loye d  ’ means a person em 
p loyed  in  th e  processes.”

“  ‘ H a tc h  ’ means an opening in  a deck used 
fo r  th e  purpose o f  th e  processes o r fo r  tr im m in g  
o r fo r  v e n t ila tio n .”

“  ‘ H a tc h w a y  ’ means th e  w ho le  space 
w ith in  th e  square o f th e  hatches, fro m  the 
to p  deck to  th e  b o tto m  o f th e  h o ld .”

P a r. (d ) unde r th e  head o f  “  D u ties  ”  in  these 
regu la tions is as fo llow s :

(d) I t  shall be the du ty  o f every person who by 
himself, his agents or workmen carries on the 
processes, and o f a ll agents, workmen and persons 
employed by him  in  the processes, to  comply w ith  
Part IV . of these Regulations. Provided th a t while 
the processes are being carried on, i t  shall be the 
du ty  o f the owner, master or officer in  charge o f a 
ship to  comply w ith  Regulation 34 so fa r as i t  
concerns those hatches which are not in  use and 
which during the processes have not been used and 
are not about to  be used fo r the purpose o f the 
processes.

Reg. 34 is in  P a r t  IV .  o f th e  regu la tions, and 
is in  these te rm s :

(a) Where there is more than one hatchway, i f  
any hatch o f a hold exceeding 5ft. in  depth measured 
from  the level o f the deck in  which the hatch is 
situated to  the bottom  o f the hold, is not in  use 
fo r the passage o f goods, coal or other m aterial or 
fo r trim m ing, and the coamings are less than 2ft. 
6in. in  height, such hatch shall either be fenced to  a 
height o f 3ft. or be securely covered. Provided 
th a t the regulation shall not apply (1) during meal 
times or other short in terruptions o f work during

[K .B .

the period o f employment ; (2) to  trim m ing hatches 
which are not accessible to  persons employed. 
(b) Hatch coverings shall not be used in  the con
struction o f deck or cargo stages, or fo r any other 
purpose which may expose them to  damage. (c) 
H atch coverings shall be replaced on the hatches 
in  the positions indicated by the markings made 
therein in  pursuance of Regulation 14.

G. P . Langton, K .C . and J .  Lustgarten, fo r  
th e  appe llan ts.— The facts shown b y  th e  e v i
dence and set o u t in  th e  case s ta ted  d id  n o t 
disclose an offence under reg. 34. The appe l
la n ts  le f t  th e  ship as th e y  found  i t ; th e y  
replaced th e  cover to  th e  ha tch  o f  ho ld  N o. & 
on th e  to p  deck, b u t  d id  n o t place th e  cover 
on th e  h a tch  o f  th a t  h o ld  on th e  she lte r deck, 
b u t  le f t  th a t  h a tch  as th e y  fou nd  i t ,  when 
th e y  w e n t on board . There is no p ro v is io n  in  
th e  D o ck  R egu la tions 1925 re q u ir in g  th e  appe l
lan ts  to  cover th is  h a tch  a fte r  th e y  have 
fin ished un load ing . The Docks R egu la tions 
1925 o n ly  a p p ly  to  a person c a rry in g  on a 
process, d u rin g  th e  t im e  when a process is 
be ing carried  on b y  h im . The facts show th a t  
the re  were tw o  d is tin c t processes : th e  process 
o f un load ing  ho lds Nos. 1 to  5 on th e  Manchester 
Citizen, and th e  process o f un load ing  ho ld  
N o . 6. A t  th e  t im e  when th is  acc ident happened 
th e  process o f  un load ing  h o ld  N o . 6 had been 
fin ished. The appe llan ts ceased to  c a rry  on 
a n y  process on th is  sh ip  when th e y  rem oved 
th e ir  tack le  and  le ft  th e  ship. I t  is p rov ided  
unde r th e  head o f  “  D u ties  ”  in  th e  Docks 
R egu la tions 1925 (see pa r. (d)) th a t  i t  sha ll 
be th e  d u ty  o f eve ry  person w ho “  carries on ”  
th e  processes to  com p ly  w ith  P a r t IV .  o f these 
regu la tions in  w h ich  is con ta ined reg. 34. 
The ve rb  is in  th e  present tense, “  carries on .”  
The appe llan ts had ceased to  c a rry  on the  
process o f un load ing  a t th e  m a te ria l t im e . 
T h e y  had fu lf il le d  the  d u ty  la id  upon the m . 
T h e y  were n o t bound to  fence o r cover th is  
ha tchw ay, fo r  th e  covering o r fencing o f  th e  
hatches was n o t a p a r t  o f th e  process o f  u n 
load ing  w ith in  th e  m eaning o f these regu la tions. 
In  S tua rt v . N ix o n  and Bruce  (84 L .  T . Rep. 
65 ; (1901) A . C. 79) i t  was he ld  th a t  an in ju r y  
to  a w o rkm an  fro m  iro n  beams s lung across a 
ha tchw a y  was in  th e  course o f  th e  process o f  
load ing , a lth ou gh  th e  cargo had a t th e  t im e  o f  
th e  in ju r y  been p u t  in to  th e  ho ld , as the  
process o f load ing  was n o t com plete t i l l  th e  
ha tchw a y  was secured. B u t  fo r  th a t  decision 
the re  is good reason, as th e  ha tch  covers m ust 
be placed on a ship before she can proceed 
safe ly on her voyage. B u t  th a t  case is no 
a u th o r ity  fo r  h o ld ing  th a t  th e  process o f  u n 
load ing  is n o t fin ished u n t i l  the  hatches are 
fenced o r covered. L o rd  D avey  said in  Stuart's  
case (sup.) (see 84 L .  T . R ep. 70 and (1901)
A . C. a t p . 98) : “  N o tw ith s ta n d in g  th a t  th e  
ac tu a l p u t t in g  o f the  goods in to  th e  h o ld  has 
been com ple ted, I  th in k  th is  was ‘ re la tin g  to  
th e  process ’— in  fac t, I  f in d  an adm ission 
before the  learned C oun ty  C o u rt judge  th a t  th e  
process was incom p le te , w ith o u t th e  p u t t in g  in  
o f  these beams. . . .  I f  the  tw o  operations 
had been in  ta c t severed and th e  one had been
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done b y  a con tra c to r, and th e  o th e r had been 
done b y  th e  m aster o f the  ship, th a t  m ig h t n o t 
have been so.”  As to  th e  fin d in g  in  th e  case 
th a t  th e  she lte r deck in  th e  v ic in ity  o f  the  
ha tch  to  ho ld  N o . 6 was made com p le te ly  d a rk  
b y  th e  rep lacem ent o f  th e  cover o f th is  ha tch  
on th e  to p  deck, b y  reg. 12 and  pa r. (6) o f  th e  
head ing “  D u ties  ”  a d u ty  is im posed on the  
ow ner, m aster o r o fficer o f  th e  sh ip  e ffic ie n tly  to  
l ig h t  th e  ship w h ile  th e  processes o f  load ing  
an d  o f  un load ing  are be ing ca rried  on.

S ir W i l l i a m  J o w i t t ,  K .C . (A .-G .), I I .  M .  
G iv e e n , and W .  G o rm a n  fo r  th e  respondent.—  
I t  is p la in  th a t  th e  F a c to ry  and W orkshop  
A c t 1901 was designed to  p ro te c t, n o t o n ly  
those w ho are em ployed in  th e  fa c to ry  b u t  also 
anyone w ho is w o rk in g  on th e  premises a lth ou gh  
n o t so em ployed. (See sects. 10, 12, and 13, 
and  especia lly sub-sect. (4) o f  sect. 12.) T h a t 
purpose o f th e  A c t  should be borne in  m in d  
in  cons tru ing  regu la tions made pu rsua n t to  
th a t A c t. R egu la tions were made under sect.

o f  th e  F a c to ry  and  W orkshop  A c t  1901, in  
1904, th e  predecessors o f  those now  under 
considera tion  (see S. &  O. 1904, N o . 1617). 
T w o  decisions were g iven  unde r those 
regu la tions : O w n e r  v . C . J .  K i n g  a n d  S o n s  
L im i t e d  (16 A sp. M ar. L a w  Cas. 107; 1922, 
128 L .  T . R ep. 307) and H o w le t t  v .  S h a w ,  
S a v i l l  a n d  A lb io n  C o m p a n y  L im i t e d  (1924, 
40 T im es L .  R ep. 778 ; 19 L lo y d ’s L is t  R ep. 176), 
w h ich  il lu s tra te  and illu m in a te  th e  prov iso  to  
Par. (d) under th e  head ing o f “  D u ties  ”  in  
the  regu la tions o f  1925, nam ely , “  P rov ide d  
th a t  w h ile  th e  processes are be ing ca rried  on, 
Jt  sha ll be th e  d u ty  o f th e  ow ner, m aster, o r 
officer in  charge o f  a ship to  com p ly  w ith  
regu la tion  34 so fa r  as i t  concerns those hatches 
W hich are n o t in  use and w h ic h  d u rin g  th e  
Processes have n o t been used and are n o t abou t 
0 be used fo r  th e  purpose o f  th e  processes.”  

In  O w n e r 's  case (s u p . )  the  p o in t fo r  w h ic h  the  
respondent here contends was assum ed; i t  
Was ta ke n  th a t  th e  stevedores w o rk in g  on N o. 
2 h o ld  were responsible fo r  leav ing  th a t  h a tch 
w ay c o ve re d ; th e  c la im  was under reg. 19 o f 
he 1904 regu la tions, th a t  th e y  were responsible 

l ° r  cove ring  N o . 3 ha tchw a y  where th e  crew 
nnd  n o t th e  stevedores had  been w o rk in g , 
f jo rd  H e w a rt, C .J., in  g iv in g  ju d g m e n t in  
rn a t case, sup po rting  th e  decision o f  the  
justices, said (see 16 Asp. M ar. L a w  Cas., a t 
P- 109 ; 128 L .  T . R ep., a t  p . 309) : “  T hey  

ave fou nd  . . . th a t  each em ployer is re 
sponsible o n ly  fo r  th e  p ro te c tio n  o f  those 

a tchw ays upon w h ic h  he has been em ployed 
o c a rry  o u t w o rk  ; in  o th e r words those ha tch- 
ays w h ich  have been o r are be ing used o r are 

0 be used b y  th e  p a r tic u la r  persons em ployed 
o f t l  n  ° r  k y  his agents upon  th e  c a rry in g  o u t 

Ahe process.”  I t  w i l l  a t  once be seen th a t  those 
th  °  h ^ m ed th e  p rov iso  above c ite d  de fin ing  
T 6 ? ui;’ es th e  “  sh ip  ”  used th e  language o f 
em i t le w a r t ,  C .J., in  de fin ing  th e  du ties o f  the  
^u p lo y e r, to  show th e  du ties  fo r  w h ich  the  

sffip ”  was n o t responsible. H o w le t t 's  case (s u p .)

was an ac tio n  under th e  F a ta l A cciden ts A cts ' 
b y  th e  m o th e r o f  a jo in e r ’s labou re r w ho was 
w o rk in g  on a steam ship in  dock, w hen he was 
k il le d  b y  fa ll in g  dow n an unfenced ha tchw ay. 
The C o u rt o f A ppea l he ld  th a t  as th e  p la in t if f ’s 
son was n o t em ployed on un load ing  th e  vessel 
the re  was no breach o f  d u ty  tow a rds  h im , on 
th e  p a r t  o f th e  shipowners, since he was n o t 
em ployed in  a n y  o f the  processes m entioned 
in  th e  regu la tions o f  1904, and  also as the  
un load ing  tho ugh  n o t fin ished had so com 
p le te ly  stopped, th a t  i t  cou ld  n o t be said to  be 
s t i l l  go ing on w ith in  th e  m eaning o f th e  regu la
tion s . These tw o  cases led  to  th e  am endm ent 
o f  th e  regu la tions o f  1904. In  th e  regu la tions 
o f  1925 th e  pa rag raph in  th e  regu la tions o f  1904, 
se ttin g  o u t th e  persons fo r  whose p ro te c tio n  
th e  regu la tions were made, was o m itte d , and 
th is  prov iso  to  pa rag raph (d) under th e  head 
o f  “  D u ties  ”  was inserted b y  w h ic h  the  
“  sh ip ’s ”  d u ty  was to  com p ly  w ith  reg u la tion  
34 “  so fa r  as i t  concerns those hatches w h ich  
are n o t in  use and w h ich  d u rin g  th e  processes 
have n o t been used and are n o t ab ou t to  be 
used fo r  th e  purpose o f  the  processes.”  [L o rd  
H ew art, C .J.— O m ittin g  “  hatches th a t  have 
been used.” ] I t  is p la in  th a t  the re  was a d u ty  
on someone to  cover o r fence th is  ha tchw a y  
to  h o ld  N o . 6. B y  pa r. (d) i t  was th e  d u ty  o f 
eve ry  person w ho carries on th e  processes, one 
o f w h ich  is “  un load ing ,”  to  com p ly  w ith  
P a r t IV .  o f  th e  regu la tions, w h ich  inc luded  
reg. 34. Then  th e  prov iso  enum erates the  
du ties o f  th e  ship. The a rgum ent th a t  th e  
fencing o r covering  o f th is  ha tchw a y  was n o t 
p a r t  o f  th e  process o f  un load ing  comes t h i r t y  
years too  la te  (see S t u a r t  v . N ix o n  a n d  B ru c e ,  
1901, 84 L .  T . R ep. 65 ; (1901) A . C. 79), where 
i t  was he ld  th a t  th e  process o f  load ing  was n o t 
com plete u n t i l  such a ha tchw a y  was secured. 
I t  is c lear th a t  in  th a t  case fo r  th is  purpose 
no d is tin c tio n  was made between load ing  and 
un load ing . See th e  ju d g m e n t o f L o rd  H a ls- 
b u ry , where he said : “  T he  load ing  o r u n 
load ing  m ust be tre a te d  as a w ho le  tra n sa c tio n  ”  
(see 84 L .  T . R ep. a t p . 68 ; (1901) A . C. a t p . 91). 
A n d  i f  sa fe ty  be th e  c r ite r io n , i t  is safer to  
fa l l  dow n a ha tchw a y  w hen th e  h o ld  is fu l l  o f 
cargo th a n  w hen i t  is  e m p ty . The tw o  cases 
I  have c ited , O w n e r 's  case (s u p . )  and H o w le t t 's  
case (s u p . )  c le a rly  pre-suppose th e  a rgum ent 
fo r  th e  appe llants as im possib le . Experience 
has shown th a t  o f those tw o  bodies o f  persons 
— those concerned w ith  th e  load ing  o r th e  
un load ing  and th e  owner, m aster, o r officer 
in  charge o f  th e  sh ip— each endeavours to  
leave th e  d u ty  o f  closing those hatchw ays to  
th e  o the r. The regu la tions o f  1925 have made 
th e  du ties o f  each b o d y  clear. The person 
w ho carries on th e  process and  h is m en are 
liab le  in  th e  case o f hatches th a t  have been 
used b y  the m  ; th e  process o f  un load ing  is 
n o t com plete u n t i l  th e  l id  o r cover is placed 
upon  th e  ha tch . The sh ip  is lia b le  w h ile  
th e  processes are be ing carried  on fo r  those 
hatches w h ic h  are n o t in  use and  w h ich  d u rin g  
th e  processes have n o t been used and are n o t
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ab ou t to  be used fo r  th e  purpose o f  th e  p ro 
cesses. [A vory, J .— W h a t do you  say as to  the  
use o f  th e  present tense in  pa r. (d ), “  carries on 
th e  processes ? ”  On y o u r a rgum ent w o u ld  
you  n o t expect th e  past to  be used, “  w ho 
has ca rried  on ? ” ] T h is  p rov is ion  is n o t 
concerned w ith  t im e ; i t  is a tte m p tin g  to  
describe a class o f persons.

G. P . Langton, K .C . in  re p ly  : In  Owner's 
case th e  crew  were w o rk in g  on ho ld  N o . 3, 
dow n w h ich  th e  w o rkm a n  fe ll, and the re  was 
no reason w h y  th e  stevedores should have been 
he ld  responsible. A n d  i t  appears fro m  the  
judgm en ts  in  HowletVs case th a t  one m ust 
lo o k  a t th e  t im e  w hen th e  accident happened 
to  see upon  w hom  th e  o b lig a tio n  to  cover or 
fence th e  h a tch  fa lls . Bankes, L .J .  said (see 
19, L lo y d ’s L is t  R ep. a t p. 178) : “  Y e t a t the  
t im e  o f th e  accident th is  un load ing  had  so com 
p le te ly  stopped— i t  is q u ite  tru e  n o t fo r  a ll 
t im e — th a t  i t  cou ld  n o t be said th a t  th e  process 
o f  un load ing  was go ing on, even a lth o u g h  the  
u n lo ad ing  was n o t com ple te ; and I  th in k  
m yse lf th a t  th e  p rov iso  to  [reg .] 19 ind ica tes 
th a t  th e  ob je c t o f the  re g u la tio n  is to  p ro v id e  
fo r  w h a t is to  happen w h ile  th e  process o f  u n 
load ing  is go ing on .”  S c ru tto n , L .J .  said (see 
19 L lo y d ’s L is t  R ep. a t p. 179) : “  I  canno t 
see a n y  o b lig a tio n  in  th e  regu la tions to  fence a 
h a tch  on w h ic h  th e  ha tchw ays have n o t been 
p u t  a fte r  un lo ad ing  has ceased. Reg. 19 in  th e  
f irs t  pa rag raph  does seem to  he absolute ; 
b u t  th e  p rov iso  appears to  show th a t  the  
o b lig a tio n  e ith e r to  fence o r cover th e  ha tch  
o n ly  applies d u rin g  th e  pe riod  o f e m p lo y m e n t; 
and in  th e  case o f  a ’tw een deck ha tch , w h ich  
i t  is n o t necessary to  close fo r  th e  sa fe ty  o f  the  
sh ip  o r cargo I  canno t see an y  o b lig a tio n  to  
fence i t  a t a t im e  w hen th e  people w o rk in g  on 
d ischa rg ing are no longer w o rk in g .”

L o rd  H ew art, C .J.— T h is  is a case sta ted  
b y  the  jus tices o f  th e  S a lfo rd  Sessions, and the  
question w h ic h  is in v o lv e d  arises in  th e  fo llo w in g  
w a y  : an in fo rm a tio n  was p re fe rred  b y  a 
so lic ito r, ac tin g  on b e h a lf o f  th e  D ire c to r o f 
P u b lic  Prosecutions, under th e  F a c to ry  and 
W orkshop  A c t  1901, against th e  appe llan ts “  fo r  
th a t  th e y  be ing persons w ho, b y  themselves o r 
th e ir  agents o r w o rkm en  were c a rry in g  on 
processes w ith in  th e  m eaning o f th e  Docks 
R egu la tions 1925, made in  pursuance o f  the  
F a c to ry  and W orkshop  A c t 1901, on th e  steam 
ship Manchester C itizen, th e n  ly in g  a t T ra ffo rd  
W h a rf, d id  u n la w fu lly  neglect to  com p ly  w ith  
N o. 34 o f  those regu la tions, in  th a t  th e  shelter 
deck h a tch  o f  ha tchw a y  N o . 6 o f  th a t  steam 
ship, be ing th e  h a tch  o f  a h o ld  exceeding five  
fee t in  de p th , m easured fro m  th e  leve l o f the  
deck in  w h ic h  th e  ha tch  was s itua ted , to  the  
b o tto m  o f th e  ho ld , and be ing a ha tch  o f  w h ich  
the  coam ings were less th a n  2 ft .  6 in . in  he igh t, 
ha v in g  been used fo r  th e  said processes, b u t 
ha v in g  ceased to  be in  use fo r  th e  passage o f 
goods, coal o r  o th e r m a te ria l, was n e ithe r 
fenced to  a he ig h t o f  3 ft .  n o r securely covered, 
c o n tra ry  to  sect. 85 o f  the  F a c to ry  and W o rk 

shop A c t  1901.”  The jus tices ha v in g  heard the  
in fo rm a tio n , conv ic ted  th e  appe llan ts and fined 
the m  £5. Thereupon th e  appe llan ts appealed 
to  the  Q ua rte r Sessions and th e  C o u rt o f  
Q ua rte r Sessions ha v in g  heard  th e  appeal, d is 
missed i t  and con firm ed th e  co n v ic tio n . A f te r 
wards, upon request, th e  C o u rt o f  Q ua rte r 
Sessions sta ted  the  present case fo r  th e  op in ion  
o f  th is  c o u rt.

T he  facts w h ic h  are fou nd  m ay  be q u ite  
b r ie f ly  sum m arised. The sh ip  re ferred to —  
th e  Manchester Citizen— w h ic h  was loaded w ith  
g ra in  and w h ic h  had s ix  cargo ho lds and six  
ha tchw ays, had above th e  holds num bered 
1 to  5 inc lus ive  th ree decks. A bove h o ld  N o . 6 
the re  were tw o  decks kno w n  as th e  to p  deck 
and th e  she lter deck respective ly . There was a 
ha tchw a y  on th e  to p  deck to  ho ld  N o . 6, and a 
considerable distance be low  th a t  was a she lter 
deck, where the re  was ano the r ha tch  to  ho ld  
N o . 6, and th e  b o tto m  o f ho ld  N o . 6 was 28 feet 
be low  th e  ha tch  in  th e  she lte r deck. M ore 
th a n  th a t,  th e  coamings rou nd  th a t  h a tch  on 
th e  she lte r deck were o n ly  6 inches in  he igh t - 
W ith  regard to  th e  ho lds num bered 1 to  5, 
th e y  were be ing un loaded, i t  is fou nd , b y  the  
G o-operative W holesale Society, b u t  h o ld  N o. 6 
was be ing un loaded b y  th e  appe llan ts. The 
tim es a t w h ich  w o rk  was commenced and 
fin ished on th e  several holds is set o u t in  the  
case. W ith  regard to  th e  appe llan ts i t  is found 
th a t  w hen th e y  f irs t  w e n t on th e  sh ip  on the  
30 th  O ct. 1928 th e  h a tch  o f  h o ld  N o . 6 on 
th e  to p  deck was covered, b u t  th e  ha tch  o f  
th e  h o ld  on th e  ‘she lter deck was n o t covered, 
b u t  was open. The appe llants rem oved the 
ha tch  cover o f N o . 6 h o ld  on th e  to p  deck. 
T hey  th e n  p u t  an e leva to r in  h o ld  N o . 6 fo r 
th e  purpose o f un load ing , and th e y  began to  
un load  th e  g ra in . T h e y  w e n t on un load ing  
u n t i l  2.30 p .m . o f the  30 th  O ct., b y  w h ic h  tim e  
th e  g ra in  in  th is  ho ld  had been un loaded. The 
appe llan ts were the n  engaged u n t i l  abou t 3.45 
p .m . in  rem ov ing  th e ir  e leva to r. T hey  com 
p le ted  th a t  task  and th e y  replaced th e  cover o f 
th e  ha tch  o f h o ld  N o . 6 on th e  to p  deck and 
le ft  th e  ship, b u t  th e y  d id  n o t cover th e  h a tch  on 
th e  she lter deck o f ho ld  N o . 6, no r d id  th e y  in  
an y  w a y  fence th a t  ha tch . The effect o f  the 
rep lac ing  o f th e  cover on th e  to p  deck was to  
m ake th e  ne ighbourhood o f  th e  ha tch  on the 
she lte r deck com p le te ly  d a rk . Betw een 4.30 
and 5 p .m . on th e  same d a y  a m an fe ll th ro u g h  
th is  ha tchw a y  on th e  she lter deck in to  ho ld  
N o . 6 and was k ille d .

The con tentions on be ha lf o f  th e  respondent 
were th a t  th e  ha tch  o f N o . 6 h o ld  on the 
she lte r deck, ha v in g  been used b y  the  appe llants 
d u rin g  th e  un load ing  o f th a t  ho ld , and hav ing  
ceased to  be in  use fo r  th e  discharge o f  goods, 
o u g h t to  have been fenced to  a he ig h t o f  3 feet 
o r securely covered b y  th e  appe llan ts upon 
th e  cessation o f the  w o rk  and before th e y  le ft 
th e  steam ship. F u r th e r  th a t  th e  process o f 
un load ing  ho ld  N o . 6 inc luded  the  fencing o f  the 
ha tch  o f ho ld  N o. 6 on th e  she lte r deck o f  the 
steam ship to  a h e ig h t o f 3 fee t o r th e  c o v e rin g
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o f  th e  said h a tch  securely upon  its  ceasing to  be 
in  use fo r  th e  passage o f  goods, coal o r o th e r 
m a te ria l. A n d  f in a lly  th a t  th e  process o f 
un load ing  h o ld  N o . 6 was n o t com plete u n t i l  the  
h a tch  o f  ho ld  N o . 6 on th e  she lter deck o f  the  
steam ship was fenced to  a h e ig h t o f  3 fee t o r 
securely covered. The c o n tra ry  con ten tion  
was th a t  th e  regu la tions o n ly  app lied  to  a person 
c a rry in g  on a process d u r in g  th e  t im e  th a t  th e  
process was be ing ca rried  on ; th a t  th e  appe l
lan ts  had ceased to  c a rry  on an y  process when 
th e y  rem oved th e ir  tack le , and th a t  the re  was 
Uo o b lig a tio n  upon  the m  to  fence o r cover the  
ha tchw a y  ; and f in a lly , th a t  th e  covering  o r 
fencing o f  hatches is n o t a p a r t  o f th e  process o f 
un load ing  as defined b y  th e  regu la tions.

N o w  in  approach ing th e  question w hethe r 
the  C o u rt o f  Q ua rte r Sessions in  upho ld ing  
th e  decision o f th e  justices, came to  a correct 
conclusion, i t  is a l i t t le  im p o rta n t to  have regard 
to  th e  h is to ry  o f  th is  m a tte r. B y  sect. 79 o f 
th e  F a c to ry  and  W orkshop  A c t  1901 : “ W here 
th e  Secretary o f  S tate is satisfied th a t  an y  
m anufactu re , m ach ine ry , p la n t, process, o r 
descrip tion  o f  m anua l la b o u r used in  factories 
o r workshops is dangerous o r in ju r io u s  to  hea lth , 
o r dangerous to  life  o r lim b  ” — he m ay  c e r t ify  
th a t  m anu fac tu re , m ach ine ry , p la n t, process, 
o r de scrip tion  o f  m anua l la bo u r to  be dangerous, 
and he m ay  m ake regu la tions. R egu la tions 
Were, in  fa c t, m ade, and in  th e  yea r 1904 b y  
S ta tu to ry  Rules and  Orders N o . 1617, a series 
o f regu la tions came in to  existence in  respect 
o f th e  processes o f  load ing , un load ing , m ov ing  
and ha n d lin g  goods in , on, o r  a t a n y  dock—  
docks be ing expressly nam ed in  th e  F a c to ry  
and W orkshop  A c t  i9 0 1 . Those regu la tions, 
as experience p roved , were in  some respects 
in su ffic ie n t ; fo r  exam ple, w h ile , in  general, i t  
,s th e  purpose o f  th e  F a c to ry  and W orkshop  
A cts  to  p ro te c t th e  life  and lim bs , b o th  o f 
Persons em ployed b y  th e  owners o f the  fa c to ry , 
and a ll persons w o rk in g  in  th e  fa c to ry , a lth ou gh  
n o t so em ployed, these regu la tions were 
described as regu la tions fo r  th e  p ro te c tio n  o f 
Persons em ployed in  th e  processes o r an y  o f 
them , and so fo r th . W hen one comes to  the  
P a rtic u la r reg u la tion , w h ich  in  th a t  series is 
N ° . 19, abou t hatchw ays, in  th a t  case also 
experience p roved  th a t  fo r  th e  purposes o f the  
A c t, th e  regu la tions were n o t com plete. In  
Owner v . C . J .  K in g  and Sons L im ite d  
D 6  A sp. M ar. L a w  Cas. 107 ; 1922, 128

T . R ep. 307), i t  was he ld  th a t  th e  words 
° f  reg. 19 , read in  connection w ith  th e  o th e r 
Regulations had to  do o n ly  w ith  a case where 
there  was m ore th a n  one h a tch w a y  w ith in  th e  
sphere o f  the  a c tiv itie s  o f  th e  person c a rry in g  

the  w o rk  o r o f  h is employees. In  g iv in g  
Judgm ent in  th a t  case, i f  I  m ay  re fe r to  m y  
?Wn w ords, I  said th is  (see p . 309) : “  The 
Justices have found  in  th is  case th e  facts, w h ich  
!, is n o t necessary fo r  me to  dw e ll upon, and 
ha t each em p loyer is responsible o n ly  fo r  
he p ro te c tio n  o f  those ha tchw ays upon w h ich  

. e has been em ployed to  c a rry  o u t w o rk  ; 
ln  o th e r words, those hatchw ays w h ich  have I 
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been o r are be ing used, o r are to  be used b y  
th e  p a r tic u la r  persons em ployed b y  h im  o r 
b y  h is  agents upon th e  c a rry in g  o u t o f  the  
process.”  Then came the  decision in  H o w le t t  
v . S h a w , S a v i l l ,  a n d  A lb io n  C o m p a n y  L im i t e d  
(1924, 40 T im es L .  R ep. 778 ; 19 L lo y d ’s L is t  
R ep. 176), to  w h ich  I  need n o t m ore p a r t ic u la r ly  
re fer. B u t  in  consequence o f those decisions 
i t  w o u ld  appear th a t  new regu la tions were made 
— S. R . &  0 .1 9 2 5 . N o . 231. A n d  i t  was under 
these regu la tions th a t  th e  prosecution now  
in  question  was launched. The words lim it in g  
th e  bene fit o f  th e  regu la tions to  persons em 
p loyed  in  the  processes were o m itte d . A n d  the  
words w h ich  I  have re fe rred  to  in  m y  ju d g m e n t 
in  O w n e r  v . C . J .  K i n g  a n d  S o n s  L im i t e d  (s u p .)  
fo rm  th e  basis o f the  p rov iso  th a t  has been c ited . 
A n d  th e  substan tive  p ro v is io n  o f  the  reg u la tion  
and th e  p rov iso  were founded upon  th e  assum p
t io n  th a t  no one in  th e  case o f  O w n e r  v . C . J .  
K i n g  a n d  S o n s  L im i t e d  (s u p . )  had in  an y  w a y  
a tte m p te d  to  dissent fro m  th e  p ro po s ition  
th a t  a person w ho is load ing  o r un load ing  a t 
a h a tchw a y  m ust lo ok  a fte r  th a t  ha tchw ay. 
A cco rd in g ly  one finds on page 2 o f  th e  regu
la tion s  under the  head o f “  D u ties  ”  these w ords: 
“  (b )  I t  sha ll be th e  d u ty  o f th e  owner, m aster, 
o r office r in  charge o f  a ship to  com p ly  w ith  
P a r t  I I .  o f  these regu la tions, (c) I t  sha ll be 
th e  d u ty  o f th e  ow ner o f m ach ine ry  o r p la n t 
used in  th e  processes, and in  th e  case o f 
m ach ine ry  o r p la n t ca rried  on board  a ship 
n o t be ing a sh ip  reg istered in  th e  U n ite d  
K in g d o m , i t  sha ll also be th e  d u ty  o f the  m aster 
o f such ship, to  com p ly  w ith  P a r t I I I .  o f  these 
regu la tions, (d )  I t  sha ll be the  d u ty  o f  every 
person w ho b y  h im se lf, h is agents o r w orkm en, 
carries on th e  processes, and o f  a ll agents, 
w o rkm en and persons em ployed b y  h im  in  the  
processes, to  com p ly  w ith  P a r t IV .  o f these 
regu la tions .”  “  Processes ”  are defined in  
th e  regu la tions as th e  processes above m en
tion ed , o r an y  o f them , and th e  processes 
above m entioned are “  load ing , un load ing , 
m ov ing  and ha n d lin g  goods in , on, o r a t any 
dock, w h a rf o r quay, &c. N o w  stress was 
la id  b y  M r. L a n g to n  in  th e  course o f  his 
a rgum en t upon the  use o f th e  present tense 
in  th e  words “  carries on ,”  in  pa r. (d )  o f 
“  D u ties  ”  ; and th a t  a rgum ent is, no d o ub t, 
th e  basis o f th e  con ten tio n  urged, as the  
case finds, b y  th e  appe llan ts, th a t  th e  regu la 
tion s  app lied  o n ly  to  a person c a rry in g  on a 
process, d u rin g  th e  t im e  when th e  process was 
be ing ca rried  on b y  h im . I  canno t ta ke  th a t  
v ie w  o f these w ords. In  m y  op in ion  these 
w ords in  pa r. (d )  “  w ho b y  h im se lf, h is agents o r 
w o rkm en, carries on th e  processes ”  are m ere ly  
descrip tive , words designating  th e  person— th a t  
is to  say th e  person w ho is engaged in  the  
occupa tion  o f  load ing  o r un load ing  o r m ov ing  
o r ha n d lin g  th e  goods. Then  comes the  p rov iso  : 
“  P rov ide d  th a t  w h ile  th e  processes are be ing 
ca rried  on, i t  sha ll be th e  d u ty  o f  th e  owner, 
m aster o r o fficer in  charge o f a sh ip  to  com p ly  
w ith  R e gu la tio n  34, so fa r  as i t  concerns those 
hatches w h ich  are n o t in  use and w h ich  d u rin g
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th e  processes have n o t been used and are n o t 
ab ou t to  be used fo r  th e  purpose o f  th e  p ro 
cesses.”  In  o th e r w ords, th a t  enum era tion  
c losely fo llow s th e  enum eration  observed in  the  
ju d g m e n t in  th e  case o f Owner v . C. J .  K in g  
and Sons L im ite d  (sup.) d is ting u ish in g  th ree 
th in g s  : hatches n o t in  use, hatches w h ic h  have 
n o t been used, and hatches w h ich  are n o t abou t 
to  be used ; and in  th e  prov iso , as in  th a t  
ju d g m e n t, an exception  is m ost de lib e ra te ly  
made abou t hatches th a t  have been used. A n d  
i t  is  to  be observed th a t  these words appear 
in  th is  p rov iso , w h ic h  places ce rta in  du ties upon 
th e  ow ner, o r m aster o r officer. The sub
s ta n tive  p a r t  o f th is  p ro v is io n  is to  describe 
th e  d u ty  o f  th e  person w ho carries o u t th e  p ro 
cesses, and I  th in k  th a t  i t  is q u ite  obvious, when 
one looks a t these w ords, side b y  side w ith  the  
cases w h ic h  were decided between the  tim e  o f 
th e  passing o f  th e  o ld  regu la tions and the 
passing o f th e  new, th a t  i t  was in tended  th a t  
th e  person do ing  th e  un load ing  should have 
placed upon  h im  th e  re s p o n s ib ility  as to  the  
ha tch  w h ic h  he was using, and had used ; 
th a t  is to  say th a t  he m ost observe, fo r  exam ple 
reg. 34, and excepting  d u rin g  m eal tim es, o r 
o th e r sho rt in te rru p tio n s , as th e  t r im m in g  o f 
hatches n o t accessible to  persons em ployed, 
the  ha tch  covers m us t be replaced on the  
hatches in  th e  p o s itio n  in d ica ted  b y  th e  m a rk 
ings. N o w  i t  is  s tro n g ly  urged th a t  th e  re 
p lac ing  o f such hatches, o r th e  cove ring  in  o f 
hatches w h ic h  were in  such a po s itio n , and in  
such a co n d itio n  as to  requ ire  fencing o r secure 
covering , was no p a r t  o f th e  w o rk  o f  un load ing  ; 
and reference fo r  th a t  purpose was made to  the  
case o f  S tuart v . N ix o n  and Bruce  (1901, 84 
L .  T . R ep. 65 ; (1901) A . C. 79). I t  was sought 
w ith  no l i t t le  in g e n u ity  and persistence, to  
d is tin g u ish  in  th is  respect th e  w o rk  o f  load ing  
fro m  the  w o rk  o f  un load ing . I t  is q u ite  obvious 
th a t,  in  th e  circum stances o f th a t  case a t 
an y  ra te , i t  had been fou nd  th a t  th e  ta sk  o f 
covering  in  was a p a r t  o f th e  w o rk  o f  load ing , 
n o tw ith s ta n d in g  th a t  a t th e  t im e  w hen the  
opera tion  o f covering in  began a ll th e  cargo, 
as m ig h t be expected, had a lready been stowed 
in . B u t  i t  seems to  me th a t  th e  a tte m p t to  
d is ting u ish  load ing  and un load ing  fo r  th a t  
p a r tic u la r  purpose e n tire ly  fa ils , and th e  m a tte r 
is made q u ite  clear, as i t  seems to  me, b y  w h a t 
was said b y  L o rd  H a ls b u ry  a t page 91 o f  the  
L a w  R eports , w h ic h  I  need n o t repeat. I t  seems 
to  me as ob v io us ly  tru e  o f  th e  process o f  load ing  
as i t  is o f th e  process o f  un load ing  to  say th a t  
“  cove ring  in  ”  is a n c illa ry  to  th e  m a in  tra n s 
ac tio n  and  is a p a r t  o f th e  w b rk , and a p a r t  o f 
th e  opera tions fo r  w h ic h  th e  Leg is la tu re  con
te m p la te d  th a t  p ro te c tio n  was desirable.

In  m y  op in ion , the re fore , upon  the  tru e  
con s tru c tion  o f these regulations, especially 
w hen th e y  are regarded in  th e  l ig h t  o f th e  tw o  
antecedent decisions to  w h ic h  I  have re ferred, 
th e  C ourt o f Q ua rte r Sessions came to  a r ig h t  
conclusion. The present appe llan ts were 
engaged in  un load ing  a t ho ld  N o . 6, and when 
th e y  had taken  o u t a l l th e  g ra in  i t  rem ained fo r

th e m  to  see th a t  th a t  ha tch  covering was p u t 
in  its  p rope r place— where i t  ough t to  be ; in  
o th e r w ords, th e y  were to  leave th e  place safe 
fo r  persons passing to  and fro  upon th e  ship. 
I t  seems to  me th a t  to  a tte m p t to  d is ting u ish  
between 'th e  tw o  processes o f  load ing  and 
un load ing  so fa r  as th e  a n c illa ry  o r f in a l opera
t io n  o f “  covering in  ”  is concerned, is qu ite  
im possib le, and the re  is no d is tin c tio n  between 
th e  tw o . I  th in k ,  the re fore , th a t  th e  conten
tio n s  w h ich  were urged before Q ua rte r Sessions 
on th e  p a r t  o f th e  respondent were r ig h t,  and 
th a t  th e  justices came to  a r ig h t  de te rm in a tion  
in  p o in t o f la w  in  accepting them .

I  absta in  fro m  c r it ic is in g  th e  phrasing o f 
these regu la tions te m p tin g  as i t  m ig h t be to  
essay th a t  task . K n o w in g  som eth ing o f  the  
d ifficu ltie s  under w h ich  these regu la tions were 
b ro u g h t in to  existence, I  desire to  re fra in  from  
unnecessary c rit ic is m . A n d  so fa r  as these 
p a rtic u la r regu la tions are concerned, w h ich  we 
have had to  consider, w ha teve r o b s c u rity  the re  
m ay  appear to  be in  cons tru ing  them , w hen th e y  
are regarded s im p ly  w ith in  th e  fo u r corners o f 
th e  te x t ,  th a t  o b s c u rity  is, I  th in k ,  rem oved 
w hen one looks back a t th e  h is to ry  o f these 
regu la tions and o f th e  cases decided upon them  
to  w h ich  o u r a tte n tio n  has been d irec ted  b y  the  
A tto rne y -G e ne ra l. F o r th e  reasons I  have 
g iven , I  th in k  th a t  th e  appeal fa ils  and m ust be 
dismissed.

A vory, J .— I  am  o f th e  same op in ion . The 
question  ra ised b y  th is  in fo rm a tio n  was w hethe r 
i t  became th e  d u ty  o f  th e  appe llants, the  
M anchester Ship Canal Com pany, in  th e  c ir 
cumstances proved, e ith e r to  fence o r to  secure 
and cover th is  ha tch , w h ich  was s itua te  a t the  
’tw een decks. T h a t depends, i t  seems to  me, 
upon  w h e the r th e y  come w ith in  th e  te rm s o f  
N o . 34 o f  these regu la tions. I f  th e y  come 
w ith in  reg. 34 the n  th is  d u ty  appears to  me to  
fo llo w  fro m  th e  d e fin itio n  o f “  D u ties  ”  under 
pa r. (d) o f  these regu la tions, b y  w h ich  : “  I t  
sha ll be th e  d u ty  o f  eve ry  person w ho b y  
h im se lf, h is agents o r w orkm en, carries on the  
processes, and o f a l l agents, w o rkm en  and 
persons em ployed b y  h im  in  th e  processes, to  
com p ly  w ith  P a r t  IV .  o f  these regu la tions.”  
P a r t  IV .  includes reg. N o . 34. The whole 
question, the re fore, resolves its e lf  in to  th is  : 
W ere the  appe llan ts c a rry in g  on th e  process o f 
un load ing  th is  ship ? I t  has been contended 
before us th a t  these w ords should be construed 
as im posing a d u ty  o n ly  upon th e m  w h ile  th e y  
are a c tiv e ly  engaged in  th e  ac tu a l un load ing , 
and th a t  as soon as th e  ac tu a l un load ing  ¡s 
concluded, th e y  cease to  be persons w ho are 
c a rry in g  on th e  process. In  m y  o p in ion  th a t 
is n o t th e  p rope r cons truc tion , in  v ie w  o f  the 
h is to ry , and a ll th e  circum stances in  w h ich  
these regu la tions came in to  force. I  th in k  
th a t  the  w ords “  carries on th e  processes ”  m ay 
be p ro p e rly  paraphrased b y  saying th a t  the  
person w ho in  fa c t does th e  load ing  o f  th e  ship» 
and  th a t  th e  person w ho, in  fa c t, does the  
un load ing , is to  be lia b le  fo r  th e  d u ty  im posed
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b y  reg. N o . 34. There is no question th a t  th e  
appe llan ts were th e  persons w ho, in  fa c t, d id  
the  un load ing . I  th in k ,  the re fore , th a t  th e  
justices were r ig h t .

T albot, J .— I  am  o f th e  same op in ion . 
Speaking fo r  m yse lf, I  m ust say th a t  lo ok in g  
a t these regu la tions b y  themselves o n ly , i t  is 
m ost d if f ic u lt  to  ascerta in w h a t the  tru e  answer 
is to  th e  question raised in  th is  case. B u t 
lo ok in g  a t th e  tw o  decisions o f  S tu a r t  v . N ix o n  
a n d  B ru c e  (s u p . )  and O w n e r  v . C . J .  K i n g  a n d  
S o n s  L im i t e d  (s u p . ) ,  to  w h ich  we have been 
referred, and m ore p a r t ic u la r ly  to  th e  ju d g m e n t 
o f th e  L o rd  C h ie f Jus tice  in  th e  las t-m entioned 
case, i t  seems to  me th a t  i f  we were to  in te rfe re  
w ith  th is  decision o f  Q ua rte r Sessions we should 
be in tro d u c in g  fresh and unnecessary confusion 
in to  th e  la w  on th is  m a tte r.

A p p e a l  d is m is s e d .

S olic ito rs  fo r  th e  appe llants, G r u n d y , K e r s h a w ,  
S a m s o n , and C o .

S olic ito rs  fo r  th e  respondent, T h e  T r e a s u r y  
S o l ic ito r .

M a r c h  6, 7, 10, 11 a n d  12, 1930.

(Before W rig ht, J .)

F iu m an a  Societa d i N avigazio ne  v . B unge 
and  Company L im it e d , ( a )

G e n e ra l ave ra g e — C en tro co n  c h a r te r -p a r ty — F i r e  
— S p o n ta n e o u s  c o m b u s tio n  i n  b u n k e rs — C a rg o  
lo a d e d  w h ile  f i r e  i n  p ro g re s s — C la im  b y  s h ip 
o w n e rs  f o r  c o n tr ib u t io n — U n s e a w o rth in e s s —  
Y o r k - A n t w e r p  R u le s  1924.

T h e  p la in t i f f s  w ere  the o w n e rs  o f  the s te a m s h ip  
A lb e rto  Fassin i u n d e r  c h a rte r  to c a r r y  coa l 
f r o m  C a r d i f f  to the P la te  a n d  there  lo a d  a  cargo  
o f  g r a in  f o r  A n tw e r p  o r  R o tte rd a m . T h e  vessel 
b u n k e re d  a t  R o tte rd a m  w ith  s u ff ic ie n t c o a l to 
ta k e  h e r  o u t a n d  back  to E u r o p e  o r  a t  leas t to the  
Is la n d s .  O n  a r r iv a l  a t  the P la te  she w a s  
d e ta in e d  fo u r te e n  d a y s  a t  V i l l a  C o n s titu c ió n  
before  she c o u ld  get in to  h e r b e rth . A f t e r  co m 
p le t in g  the d isc h a rg e  o f  the o u tw a rd  cargo  she  
p ro ceed ed  to S a n ta  F c  h e r  f i r s t  lo a d in g  p o r t .  
B y  the t im e  she a r r iv e d  th ere  she h a d  been a  
m o n th  i n  the P la t e  a n d  the b u n k e r  coa l h a d  
been o n  the s h ip  f o r  a b o u t tw o  a n d  a  h a l f  m o n th s  
a n d  h a d  been c a r r ie d  th ro u g h  the tro p ic s . 
W h ile  lo a d in g  a t  S a n ta  F é  the c o a l w a s  f o u n d  
to be o n  f i r e  i n  the u p p e r-b u n k e rs  o n  both  s ides. 
T h e  f i r e  w a s  g o t u n d e r  a f te r  som e d a y s , som e  
200 tons o f  c o a l b e in g  p u t  o n  deck i n  the  
process.

T h e  vessel then  p ro ceed ed  to S a n  N ic h o la s  h e r  
n e x t lo a d in g  p o r t .  O n  the w a y  f i r e  a g a in  broke  
o u t i n  the b u n k e rs  a n d  c o n tin u e d , a lth o u g h  the  
lo a d in g  h a d  been c o m p le ted , f o r  s ev e ra l d a y s  
a n d  w a s  o n ly  e x tin g u is h e d  w ith  g re a t  d if f ic u lty .  
T h e  s h ip o w n e rs  c la im e d  a  g e n e ra l average

(a) Reported by R. A. Y ule , Esq., Barrister-at-Law.

c o n tr ib u t io n  f o r  expenses in c u r r e d  i n  d e a lin g  
w ith  the f ir e s , r e ly in g  o n  the te rm s  o f  the b ills  
o f  la d in g  w h ic h  e m b o d ied  the Y o r k - A n t w e r p  
R u le s  1924. T h e  d e fe n d a n ts  a lle g e d  th a t  the  
s h ip  w a s  u n s e a w o rth y  a t  the t im e  o f  the lo a d in g  
o f  th e ir  g r a in  a n d  c o u n te rc la im e d  f o r  the  
a m o u n t, i f  a n y ,  th ey  m ig h t be lia b le  f o r  in  
g e n e ra l a verag e .

H e ld ,  o n  the evidence th a t there  w a s  a  defect i n  the  
co a l a t  the dates o f  lo a d in g  w h ic h  re s u lte d  in  
f ir e s  a n d  th a t the s h ip  w a s  u n f i t  to rece ive  cargo  
t i l l  la b o u r , t im e  a n d  m o n e y  w ere  e xp e n d e d  to 
m a k e  h e r f i t  f o r  the voyage. S h e  w a s  therefo re  
u n s e a w o rth y , a n d  the p la in t i f f s '  c la im  f a i le d .  

H e ld ,  fu r t h e r ,  f o r  reason s  g iv e n  i n  Tem pus 
S h ipp ing  Com pany L im ite d  v . Lou is  D reyfus 
and Com pany (post, p . 152); (1930) 1 K .B .  699, 
the e x c e p tio n  o f  la te n t defects a n d  R u le  D .  o f  the  
Y o r k - A n t w e r p  R u le s  o f  1924 w h ic h  p ro v id e s  
th a t a  c la im  i n  g e n e ra l ave ra g e  is  n o t to  be 
b a rre d  because i t  a rose b y  d e fa u lt  o f  the c a r r ie r ,  
c o u ld  n o t p r e v a i l  over the abso lu te  w a r r a n ty  o f  
s e a w o rth in e s s .

A ction t r ie d  before W rig h t)  J . in  th e  Com
m erc ia l L is t.

M i l l e r ,  K .C . and H a r o ld  S tra n g e r  fo r  th e  
p la in tiffs .

S ir  R o b e rt A s k e  and F .  M a r t i n  V a u g h a n  fo r  
th e  defendants.

T he  fac ts  and argum ents are fu l ly  apparent 
fro m  h is  L o rd s h ip ’s considered judgm en t.

M a r c h  12.— W rig ht, J . read th e  fo llo w in g  
ju d g m e n t :

T h is  is a c la im  b y  shipowners against cargo 
owners fo r  a general average c o n tr ib u tio n . The 
p la in t if fs  are th e  owners o f  a vessel ca lled the  
A lb e r to  F a s s in i ,  o f  4560 tons gross m easurem ent, 
and  th e  defendants are b i l l  o f  la d in g  holders, 
indorsees o f  th e  b i l l  o f  la d in g  fro m  ce rta in  
shippers, an  a llie d  com pany reg istered in  th e  
A rg e n tin e  as Bunge and B orne  L im ita d a . 
These shippers were charterers o f th e  vessel 
under a c h a rte r-p a rty  da ted th e  11 th  A ug . 1927, 
under w h ic h  th e  vessel th e n  on he r w ay fro m  
C a rd iff w i th  coals fo r  V i l la  C onstituc ión  or 
R osario  was to  load a t a p o r t  in  th e  R iv e r  P la te  
a cargo o f  g ra in  in c lu d in g  m aize, to  de live r 
th e  same a t A n tw e rp  o r R o tte rd a m  a t various 
fre ig h ts  depending on th e  p o r t  o f  load ing. 
I  need o n ly  re fe r to  tw o  clauses in  th e  cha rte r- 
p a r ty .  One is clause 31, w h ic h  prov ides th a t  
“  average, i f  any, is  payab le  accord ing to  
Y o rk -A n tw e rp  ru les, 1924.”  The o th e r is th e  
excep tion  clause, clause 29 : “  T he  steamer sha ll 
n o t be lia b le  fo r  loss o r damage occasioned by  
th e  ac t o f God, b y  qua ra n tine  res tr ic tio ns , b y  
pe rils  o f  th e  sea ”  and  ce rta in  o th e r pe rils  o r any 
la te n t defects in  h u ll,  m ach inery  o r ap pu rte n 
ances, b y  co llis ion , s trand ing  o r o th e r accidents 
a ris ing  in  th e  n a v ig a tio n  o f th e  steamer, even 
w hen occasioned b y  th e  negligence, de fau lt 
o r e rro r o f ju d g m e n t o f  th e  p ilo t ,  m aster, 
m ariners o r o th e r servants o f th e  shipowners 
o r persons fo r  w hom  th e y  m ay be responsible



1 4 8 ASPINALL’S MARITIME LAW CASES.

K.B.] Fiumana Societa di Navigazione v . Bunge and Company Limited. [K.B.

(n o t resu ltin g , however, in  a n y  case fro m  w a n t 
o f  due d iligence b y  th e  owners o f th e  steamer, 
o r b y  th e  s h ip ’s husband o r m anager).”  T h a t 
cha rte r is th e  w e ll-k n o w n  “  Centrocon ”  fo rm .

The vessel bunke red a t R o tte rd a m , w h ich  
p o r t  she le ft  on th e  30 th  June w ith  1618 tons o f 
W estph a lian  coal, w h ich  was usual coal o f  good 
re p u ta tio n , and w h ich  was shipped in  the  
usual m ix tu re  o f screened and unscreened. 
I  re fe r to  th e  1440 tons loaded a t R o tte rd a m . 
There had  been ab ou t 117 tons o n ly  on board  
before th e  b u n ke r coal was loaded a t R o tte r 
dam , w h ich  had  been p re v io us ly  shipped, 
b u t o f th a t  q u a n tity  the  b u lk  had been shipped 
s h o rtly  before a t H a m bu rg , and in  th e  events 
w h ich  happened I  a tta c h  no im portance  to  the  
sm a ll q u a n tity  w h ich  I  th in k  m us t have been 
used and  disposed o f  before an y  m a tte rs  m a te ria l 
to  th is  question  arose. The  cargo o f  coal w h ich  
was shipped a t  C a rd iff was destined to  V il la  
C onstituc ión , and th e  b u n ke r coal, w h ich  had 
been shipped in  th e  la rge qu a n titie s  th a t  I  have 
in d ica ted , was in tended  to  take  th e  vessel 
o u t to  th e  P la te  and b r in g  he r back to  E urope  
o r to  th e  Is lands. Such a prac tice  o f  b u nke ring  
fo r  th e  rou nd  voyage o r fo r  th e  p r in c ip a l p a r t 
o f the  ro u n d  voyage is com m on in  th is  trade . 
The vessel sailed fro m  C a rd iff e a rly  in  J u ly . 
She a rr iv e d  in  th e  P la te  o r Buenos A yres on 
th e  12 th  o r 13 th  A ug . H e r b u nke r coal 
shipped a t R o tte rd a m  ha d  been p a r t ly  p u t  in  
the  N o . 4 ho ld . T h a t h o ld  was requ ired  fo r  
cargo on th e  voyage back  fro m  th e  P la te , and 
a t Buenos A yres, o r s h o rtly  a fte r  le av in g  th a t  
p o rt, th a t  coal was sh ifte d  fro m  N o . 4 ho ld  to  
th e  bunkers. The pe rm anent bunkers, a p a rt 
fro m  th e  h o ld  used as a cross bu nke r, were 
id e n tic a l in  arrangem ent on each side w ith  an 
im m a te r ia l exception . The low er bunkers w ent 
up to  the  ’ tw een decks fro m  th e  ta n k  to p . T hey  
con tinued  th ro u g h  th e  engine room  space and 
th e  b o ile r space, be ing recessed in  th e  b o ile r 
space. A bove  the m  were th e  uppe r bunkers 
on the  b ridge  deck. There  was a coal shoot 
to  th e  b ridge deck w ith  a ha tch  open ing o u t on 
th e  w eathe r deck. There  were th ree  hatches 
on th e  b ridge  deck to  th e  low er bunkers on each 
side, and the re  was a shoot on each side fo r  
p u t t in g  coal in to  th e  low er h o ld  fro m  th e  to p  
deck. The hatches in  th e  ’ tw een deck opening 
in to  th e  low er bunkers were, so fa r  as I  fo llow , 
genera lly  le f t  open so th a t  there, was a com 
m u n ic a tio n  between th e  coal above and  the  
coal be low . The to ta l cap ac ity  o f th e  bunkers 
was 530 tons in  a ll, ab ou t 350 in  the  low er 
bunkers and  ab ou t 280 tons in  th e  upper 
bunkers.

T he  vessel, w hen she was a t V il la  C onstituc ión  
and had  discharged he r cargo, had abou t 
706 tons o f  coal le ft ,  some o f  w h ich  I  suppose 
m u s t have been on deck o r in  some place o ther 
th a n  in  th e  pe rm anent bunkers. She was k e p t 
w a it in g  in  th e  roads a t V il la  C onstituc ión  
exposed to  th e  sun fo r  fou rteen  days before 
she cou ld  ge t in to  her b e rth . The discharge o f 
th e  coal was fin ished on Septem ber 7 th . She 
th e n  proceeded to  Santa Fé, where she a rrived ,

as he r f irs t  load ing  p o r t,  on th e  10 th  Sept, an ^  
began to  load. S ix  hu nd red  tons o f  b u nke rs 
were th e n  le ft  on  board . A t  th a t  t im e  she had 
been m ore th a n  a m o n th  in  th e  P la te , and the  
coals had  been on th e  sh ip  since ab ou t June 
30 th  and had  been ca rried  th ro u g h  th e  trop ics .

O n the  a fte rnoon  o f  th e  14 th  Sept, f ire  was 
discovered in  th e  upper bunkers on b o th  sides. 
A cco rd ing  to  the  log, w h ich  was p u t  in  evidence, 
several p la tes were h o t, some p a in t was fa ll in g  
o ff on  th e  upper p o r tio n  on a lin e  w ith  the  
’tw een deck bunkers. W a te r was used to  
ex tin gu ish  th e  fire , b u t  w ith o u t effect. N e x t 
da y  w a te r was also used, and th e  coal was sh ifte d  
fro m  the  b u n ke r to  th e  deck, a w ood bu lkhead  
a t th e  a fte r  end between th e  bunke rs  and  the 
deck h a v in g  been rem oved. O n th e  16th, 
w a te r was s t i l l  be ing poured in to  th e  bunkers, 
and  th e  fire  was spreading fo rw ards. O n the  
17 th , s h ift in g  o f  the  coal was s t i l l  go ing on, 
and  a t 5 a .m . flames were com ing  o u t o f  N o . 2 
b u n ke r ha tch . P le n ty  o f w a te r, accord ing to  
th e  log, was used, and  th e  fire  was localised. 
I n  th e  end the  coal was a ll s h ifte d  fro m  those 
bunkers except ab ou t 5 tons on each side. 
P ro b a b ly  ab ou t 200 tons were so sh ifted .

T he  m aste r and th e  ch ie f engineer gave 
evidence before the  case was opened, and  were 
a llow ed to  go aw ay. T h e y  had  le ft  th e  ship 
fo r  some t im e  and th e  events in  question 
occurred tw o -a n d -a -h a lf years o r so before th e y  
gave evidence. I  reg re t th a t  th e ir  evidence 
was n o t m ore ca re fu lly  tested b y  reference to  
th e  logs. The  m aster says he saw fire , b u t  he 
does n o t say a t w h a t t im e  he saw i t ,  n o r does 
he exp la in  its  obs tinacy  o r fa ilu re  to  y ie ld  to  
th e  a p p lica tio n  o f w a te r, w h ich  ap p lica tio n  
w e n t on fo r  ne a rly  th ree  days. H e  speaks to  
tw o  separate fires on th e  p o r t  side close to  N o. 2 
ha tch , th a t  is ab ou t th e  m id d le  leng thw ays o f 
th e  bu nke r, one sm all, lik e  a fo o tb a ll, one 
ra th e r la rge r near th e  inside w a ll, and  he says 
in  between he fou nd  coals w h ich  were n o t too  
h o t to  take  in to  h is hand . O n th e  s ta rboard  
a ve in  in  a curved  lin e  ab ou t 1 ft.  th ic k  was 
w h a t he saw go ing fo rw a rd  fro m  N o . 2 ha tch  
near th e  b o tto m  o f th e  bu nke r. H e  also says 
he fe lt  th e  w a lls  o f th e  bunkers on each side, 
and  d id  n o t f in d  th e m  w a rm . The C hief 
E ng ineer adds n o th in g  m a te ria l, except th a t  he 
says he used h is the rm om ete r a fte r  th e  f irs t 
f ire  in  th e  bunkers, and fou nd  n o th in g  wrong- 
I  th in k  th e  entries in  the  tw o  logs in d ica te  a 
m uch  less localised and m ore extensive fire  
th a n  w o u ld  appear fro m  the  officers’ evidence, 
w h ich , however, m ay  be q u ite  tru e  o f w h a t th e y  
observed a t some t im e  o r tim es. T hey  could 
n o t en te r th e  bunkers u n t i l  a fte r  w a te r had 
been poured on the  coal.

W ith  ab ou t 200 tons o f coal shovelled on deck 
th e  ship proceeded to  San N ico las to  com plete 
load ing .

O n th e  w ay, on th e  21st Sept., sm oke and a 
s trong  gas sm e ll were observed in  th e  engine 
room , in d ic a t in g  a fire  in  th e  bunkers, th e  plates 
be ing heated. O n th a t  and th e  fo llo w in g  tw o  
days w a te r was poured in to  th e  bunke rs  to
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e x tin g u ish  th e  fire , and  on th e  24 th  th e y  began 
s h if t in g  coal on  deck. Lo a d in g  had th e n  been 
com ple ted and  th e  sh ip  s h ifte d  to  th e  roads. 
D ischarg ing  o f th e  coal was d if f ic u lt  and slow  
because o f  th e  sm a ll hatches, and i t  cou ld  o n ly  
be done b y  means o f  sm a ll baskets, and  fum es 
and  gasses made th e  w o rk  d if f ic u lt .  B y  th e  4 th  
O ct. th e  coal was f in a lly  a l l  d ischarged on deck. 
W a te r had been c o n s ta n tly  used on th e  b u rn in g  
coa l even to  th e  2nd O ct., and  on th e  s ta rboa rd  
side th e  fire  in  th e  coal was s t i l l  bu rn ing . B y  
th e  7 th  O ct. th e  coal had been a l l rep laced in  
th e  bunkers and th e  sh ip  sailed on th e  8 th  O ct. 
I  t h in k  these log  en tries made a t th e  t im e  g ive  
a m uch  t ru e r  p ic tu re  o f th e  na tu re  and e x te n t 
o f  th e  fire  th a n  th e  officers’ evidence, and I  
repeat m y  reg re t th a t  I  had no chance o f p u tt in g  
th e m  to  th e  officers. The m aster says th a t  on 
th e  s ta rboa rd  side th e  second fire  was a f t  near 
th e  engine room  bu lkhead , and th e  engineer 
says m uch th e  same, and as to  th e  p o r t  side 
also pu ts  th e  fire  in  th e  a fte r  corner. The 
m aster says he saw i t  in  tw o  o r th ree  places 
each side. T he  engineer says i t  was d if f ic u lt  
to  ascerta in  th e  exact seat o f  th e  fire  because 
as th e  coa l was be ing sh ifte d  i t  collapsed to  th e  
b o tto m . The engineer’s log  under date th e  7 th -  
8th  O ct. says 533 tons o f  b u n ke r coal were th e n  
° n  board, o n e -th ird  n o t usable, show ing heavy 
Wastage b y  fire  and also a heavy  loss com pared 
W ith  th e  q u a n tity  o f  585 tons  on board  before 
the  fire . The  im pression made on me b y  th e  
m aster and engineer is th a t  w h ile  th e y  d id  n o t 
seek to  deceive th e  cou rt, th e y  s im p ly  d id  n o t 
rem em ber. I  in fe r  and f in d  th a t  a large p o r tio n  
o f  th e  coal was on fire , p ro b a b ly  s t i l l  m ore was 
heated, and th e  fire  was o n ly  extingu ishab le  b y  
the  ac tu a l use o f  w a te r fo r  days and  b y  th e  
s h ift in g  o f  th e  coal on  deck. I f  th e  fire  had 
been m ere ly  in  one, tw o  o r th ree  iso la ted  
Patches I  t h in k  th e  w a te r w o u ld  have p u t i t  
° u t  m uch sooner.

Sm all b u nke r fires in  th e  P la te  are said to  be 
n° t  uncom m on, and are dea lt w ith  b y  th e  
engineers and crew, w ho shovel o u t and flood 
a to n  o r so o f  b u rn in g  coal. I n  th ree  years 
recen tly  335 la rge r fires were repo rted  to  the  
« o a rd  o f  T rade, a ve ry  sm a ll p ro p o rtio n  o f the  
cargoes o r bunkers hand led in  th e  w o rld . I t  
ŝ m s  to  me th a t  fire  such as happened in  th is  
j  P> re q u ir in g  days to  ex tin gu ish , m ust ra n k  
u th e  ca tegory o f  m ore im p o rta n t fires. W h y  
“ ey happen m ay n o t a d m it o f precise explana- 
lQn, n o r m ay th e ir  happen ing in  an y  p a rtic u la r 
ase be easily  foreseen, a t least w ith o u t ve ry  
Pecial in ves tig a tio n .

I  have had th e  bene fit o f  a d is ting u ish ed  
Xpert on  th is  sub ject, D r . Lessing, w ho has 
eveloped in  a m ost in te re s tin g  m anner th e  

^xtrem e d if f ic u lty  in  ana lys ing in  an y  p a rtic u la r 
precise concurrence o f  circum stances 

^b ie h  m ay lead to  spontaneous com bustion . 
Vv? . ,  he says, is always in  process o f  o x id a tio n , 
I  b ’ ch is due to  th e  effect o f  oxygen on th e  coal, 
p th e  he a tin g  process m ay  be a lm os t im - 
]0^ CePt*ble and w i l l  c e rta in ly  be harm less so 

8 as th e  process is neu tra lised  b y  th e  proper

p ro p o rtio n  o f  a ir  to  coal and you  c a rry  o ff th e  
heat. B u t  ac tu a l fires are v e ry  excep tiona l, 
even in  cargoes o r bunke rs  k e p t in  confined 
ho lds fo r  considerable periods. T he  m a te ria l 
con d itions  are v e n tila tio n , p ro p o rtio n  o f  dust, 
th e  sizes o f  th e  pieces o f coal and th e  re la tiv e  
arrangem ent in te r se o f  th e  pieces o f  d iffe re n t 
sizes. W here a l l these con d itions  co-operate 
in  a m anner m ost favourab le  to  hea ting , th e n  
he a tin g  m ay  ensue ; b u t th e  arrangem ent o f 
th e  pieces o f  coal m ay  be c o n s ta n tly  changing, 
fo r  instance, w h ile  th e  bunkers are be ing w orked 
o r even b y  th e  m o tio n  o f  a sh ip  p itc h in g  a t sea. 
W h e th e r o r n o t a b u n ke r fire  occurs he says 
m ay  be regarded as a m a tte r o f  chance, nam ely, 
th e  due concurrence o f  th e  a p p ro p ria te  co n d i
t io n s  a t one m om ent. H e  seems to  be o f  o p in io n  
th a t  th e  fires in  question  were sudden in  th e ir  
o r ig in  and ou tb rea k  and d id  n o t show an y  p ro 
longed previous hea ting . B u t th is  v ie w  seems 
to  be based on accepting  th e  evidence o f th e  
m aster th a t  th e  f irs t  fires were o f  th e  size o f  a 
fo o tb a ll and  th e  o th e r s im ila r  evidence I  have 
re fe rred  to . H e  agrees, however, th a t  once a 
fire  is s ta rted  the re  is a d if f ic u lty  in  f in d in g  
where i t  s ta rted  and he agrees th a t  a d iffused 
and n o t loca lised fire  w o u ld  in d ic a te  a degree o f 
he a tin g  fo r  some le n g th  o f t im e . W h ile  re fusing 
to  dogm atise on th e  causes o f  fire  in  coal he 
says th a t  th e  t im e  th a t  i t  has been confined 
in  th e  com p artm en t, th e  fa c t th a t  i t  has come 
th ro u g h  th e  trop ics , th e  fa c t th a t  i t  has been in  
a com p artm en t, one side o f  w h ic h  is th e  sh ip ’s 
p la tes, w h ic h  have been exposed to  th e  sun’s 
rays in  a h o t c lim a te , are a l l fac to rs  re leva n t 
fo r  cons idera tion . These are in  fa c t a l l  present 
in  th e  coal w h ic h  fired  in  th is  case. There 
is no evidence o f w h a t he regards as the  
v ita l  e lem ent o f  tem pera tu re , nam ely, the  
sun tem peratures, b u t o n ly  o f  shade te m 
peratures to  some o f  w h ic h  D r. Lessing 
seemed som ewhat d o u b tfu l ly  to  a tta c h  im 
portance, and I  f in d  i t  d i f f ic u lt  to  agree w ith  
h im .

O n th e  whole, ha v in g  regard to  w h a t I  regard 
as th e  tru e  e x te n t o f  the  fires (on th e  whole 
o f th e  evidence), I  th in k  th e  tru e  inference is 
th a t  these fires w h ich  occurred in  fo u r d iffe re n t 
b u nke r spaces a lm ost s im u ltaneous ly  in  each 
p a ir  o f instances, uppe r and  low er bunkers, 
were m a in ly  governed b y  the  com m on factors, 
the  class o f  coal, th e  long  voyage, the  long 
s tay  a t th e  P la te , especia lly in  th e  roads a t 
V il la  C onstituc ión , a l l o f  w h ich  cond itions had 
existed before load ing  e ith e r a t Santa Fé o r 
San N ico las. I n  m y  ju d g m e n t the re  was a 
defect in  th e  coal a t those dates o f  load ing 
w h ich  d id  in  fa c t re su lt in  fires, tho ugh  perhaps 
in  o th e r s im ila r  cases no fires have occurred.
I  canno t regard  th e  concurrences as a resu lt 
o f  m ere casual and  sudden and  sporadic con
d itio n s  in  coal o therw ise free fro m  an y  l ia b i l i t y  
to  spontaneous com bustion . On th is  fin d in g  
the  sh ip  was u n f it  to  receive th e  cargo and, 
indeed, the  voyage cou ld  n o t be proceeded 
w ith , as th e  c la im  fo r  general average adm its , 
u n t i l  la bou r, t im e  and m oney were expended to
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m ake her f i t  fo r  th e  voyage. P rim d  fac ie , 
the re fore , she was unseaw orthy.

The prac tice  o f c a rry in g  b u nke r coals on the  
voyage o u t and  back m a y  always, I  th in k , 
in v o lv e  th is  r is k  o f  fire . E ven  th o u g h  in  m any 
cases fire  m ay  n o t ensue th e  sh ip  m a y  be 
unseaw orthy, ju s t  as a sh ip  is unseaw orthy 
w ith  a la te n t de fect in  th e  c ranksha ft, tho ugh  
th e  defect m ay  n o t develop and  operate u n t il 
a fte r  several voyages and th o u g h  th e  sh ip 
ow ner m ay  n e ithe r k n o w  o f  no r be able 
to  a v e rt th e  danger. Such a case is The 
G len fru in  (5 A sp. M ar. L a w  Cas. 41 3 ; 1885, 
52 L .  T . R ep. 769 ; 10 P rob . D iv .  103). In  
th e  present case th e  p o s s ib ility  o f  coal 
d e te rio ra tin g  before th e  g ra in  is loaded cannot 
be absent fro m  th e  sh ipow ner’s m in d . Indeed, 
th e  p rac tice  is adopted, I  im ag ine, fro m  m otives 
o f  econom y. I t  p ro b a b ly  is o r o u g h t to  be 
present also to  th e  m erch an t’s m in d , and 
M r. M il le r  has contended th a t  as i t  m u s t be 
in  th e  con tem p la tion  o f  b o th  pa rties , sh ip 
ow ner and  m erchan t, i t  canno t be regarded as 
unseaworthiness fo r  w h ich  th e  sh ipow ner is 
liab le . N o  d o u b t in  Greenshields, Comie, and  
Co. v . Stephens and Sons L im ite d  (10 Asp. 
M a r. L a w  Cas. 597 ; 99 L .  T . R ep. 59 7 ;
(1908) A . C. 431) shippers, whose coa l had 
been sh ipped w ith o u t negligence and  had 
ta ke n  fire  th ro u g h  its  in he ren t na tu re , were 
he ld  n o t to  be debarred fro m  c la im in g  c o n tr i
b u t io n  in  general average fro m  th e  shipowners 
on th e  g round  th a t  th e  danger was e q ua lly  
w ith in  o r ou ts ide  th e  con tem p la tion  o f  b o th  
pa rties . B u t  th e  d is tin c t io n  between th a t  case 
and  th is  is th a t  in  th a t  case the re  was n o t a 
co n tra c t b y  th e  sh ipper co n ta in in g  a te rm  
com parable to  th e  w a rra n ty  o f  seaworthiness. 
T he  sh ipow ner here w a rra n ts  th e  fitness o f  h is 
sh ip , and  th e  m ore obvious th e  danger the  
m ore obvious seems th e  necessity to  have th e  
express excep tion  i f  im m u n ity  is desired. B u t  
the re  is here in  th e  co n tra c t no excep tion  o f 
unseaworthiness. T he  w a rra n ty  o f  seaw orth i
ness is absolute, n o t m ere ly  th a t  th e y , th e  
shipowners, should do th e ir  best to  m ake 
th e  sh ip  f i t ,  b u t  th a t  th e  ship should re a lly  
be f i t : (per L o rd  B la c k b u rn  in  Steel v . State 
L in e  Steamship Company (3 A sp. M ar. L a w  
Cas. 516 ; 1877, 37 L .  T . R ep. 642 ; 3 A pp . 
Cas. 72). M r. M il le r  has also contended th a t  
even i f  th e  w a rra n ty  is absolute the re  are 
degrees o f  fitness, so th a t  such unfitness, as I  
have here fou nd  to  have ex is ted in  th e  coal, 
is  n o t a breach o f th e  w a rra n ty  because the  
fac to rs  in v o lv in g  danger in  th e  coal are so 
s h ift in g , in cons tan t, and inca lcu lab le  th a t  the  
occurrence o f  th e  danger and o f  th e  hea ting  
before load ing  was no breach o f  th e  w a rra n ty . 
A s I  have a lready exp la ined, I  do n o t so regard 
th e  facts, b u t  even so th e  same m ig h t be 
pred ica ted  o f so un ce rta in  an occurrence as 
th e  deve lopm ent o f a la te n t defect. M r. M ille r  
fu r th e r  seeks to  sup po rt h is co n ten tio n  b y  a 
c ita t io n  o f Burges v . W ickham  (1 M ar. L a w  
Cas. (O.S.) 3 0 3 ; 1863, 8 L .  T . R ep. 47), 
where the re  was an insurance of. a boa t

constructed  fo r  r iv e r  n a v ig a tio n  in  In d ia  on 
th e  passage o u t fro m  th e  bu ilde rs  in  th is  
co u n try . I n  th a t  case i t  was he ld  th a t  the  
s tandard  o f  seaworthiness was re la tiv e  to  the  
na tu re  o f  th e  adven tu re  and hence was d iffe re n t 
fro m  th a t  a p p ly in g  to  an o rd in a ry  seagoing 
vessel. T h a t, however, was th e  case n o t o f  
fitness to  c a rry  cargo, b u t  to  face th e  perils  
o f  th e  sea, and  was a case o f  a kno w n  excep
t io n a l voyage and  excep tiona l r is k . The  present 
is an  o rd in a ry  com m erc ia l c o n tra c t fo r  the  
carriage o f g ra in , and th e  question is one o f 
fitness to  c a rry  cargo. I  canno t see a n y  reason 
w h y  the  o rd in a ry  degree o f  fitness shou ld  n o t 
be requ ired , in c lu d in g  th e  sup p ly  o f  safe- 
bunkers. M r. M ille r  also c ite d  M cF addon  v . 
B lue S ta r L in e  (10 A sp. M ar. L a w  Cas. 55 ; 
93 L .  T . R ep. 52 ; (1905) 1 K .  B . 697), 
where th e  w a rra n ty  was h e ld  to  be b roken  
b y  th e  de fective  pa ck ing  o f  a v a lv e  chest 
w h ich  ex is ted, unkno w n  to  th e  owner, 
th o u g h  th ro u g h  someone’s negligence, be fore 
th e  goods w h ic h  were the re by  dam aged were 
loaded. I n  th e  present case, i f  th e  p o in t were 
m a te ria l to  consider, th e  p la in t if fs  had  th e  
b e tte r means o f  su rve y in g  o r in v e s tig a tin g  th e  
c o n d itio n  o f  th e  coal, i f  th e y  th o u g h t f i t  to- 
do so, especia lly a fte r  the  f irs t  fire , knowing» 
as th e y  d id , how  long  and in  w h a t c lim ates th e  
coa l ha d  been on board . B u t  know ledge o r  
ignorance is im m a te ria l.

M r. M il le r  re lies on a passage in  C arver 
on Carriage b y  Sea, sect. 18, w h ich  was 
quo ted  w i th  ap p rova l b y  Channell, J . i °  
M cFadden  v . B lue S tar L in e  (sup.). A  vessel 
“  m ust have th a t  degree o f  fitness w h ic h  an 
o rd in a ry  ca re fu l and p ru d e n t ow ner w ou ld  
req u ire  h is  vessel to  have a t th e  com m ence' 
m e n t o f  he r voyage, ha v in g  regard  to  a l l  th e  
p robab le  circum stances o f i t .  . . . I f  th e
defect ex is ted, th e  question  to  be p u t  is , W o u ld  
a p ru d e n t sh ipow ner have req u ire d  th a t  i f  
shou ld  be made good be fo re  sending h is  sh ip  
to  sea, had  he kno w n  o f  i t  ? I f  he w ou ld , the  
sh ip  was n o t seaw orthy w ith in  th e  m eaning 
o f  th e  u n d e rta k in g .”  I  t h in k  th is  is ra th e r 
against M r. M il le r ’s con ten tio n , because 1 
th in k  i f  th e  ow ner had rea lised th e  actua l 
c o n d itio n  o f th e  coal before load ing  he w ould 
have de a lt w i th  i t  before lo ad ing  o r sending 
th e  sh ip  to  sea. E ith e r  he d id  n o t th in k  of 
th e  m a tte r a t a ll,  o r he to o k  th e  r is k .

T he  onus o f  es tab lish ing  unseaworthiness 
is on th e  defendants, b u t I  have he ld  th a t 
th e  onus is satisfied, as I  unde rs tand th e  facts» 
ha v in g  regard to  th e  w ay these tw o  pa irs  o l 
fires occurred, th e ir  e x te n t and  th e  h is to ry  
o f  th e  coals fro m  sh ipm e n t a t R o tte rdam - 
S ir  R o b e rt A ske has contended th a t  th e  m ere 
un exp la ine d  occurrence o f  these fires is ltt
its e lf sufficient to  establish unseaworthiness
on th e  same p rinc ip le s  as in  th e  case o f  a ship 
w h ic h  s inks soon a fte r  leav ing  p o r t  w ith  no 
w eathe r o r o th e r circum stances to  accoun 
fo r  her loss. In  th a t  case unsea w o r th ' n t‘s , 
m ay be presum ed— P icku p  v . Thames on 
Mersey M a rin e  Insurance Co. (4 A sp. M at*
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L a w  Cas. 4 3 ; 1878, 39 L .  T . Rep. 341 ;
3 Q. B . D iv .  594. In  th e  present case n o th in g  
happened a t o r a fte r  load ing  th e  m aize except 
w h a t w o u ld  n o rm a lly  be expected to  occur. 
•On th is  ground  also I  t h in k  th a t  i t  is  a reason
able p re sum p tion  th a t  i t  was th e  c o n d itio n  
o f  th e  coal, and th a t  alone, w h ic h  caused th e  
fires, thu s  a rg u ing  a defect o r  unfitness in  th e  
coal a m o u n tin g  to  a breach o f  w a rra n ty .

I  h o ld  th e  sh ip  was unseaw orthy and, 
accord ing to  Schloss  v . H e r io t  (1 M ar. L a w  
Cas. (O.S.) 335 ; 1865, 8 L .  T . Rep. 426 ; 
14 C. B . (N . S.) 59), th e  p la in t if fs  canno t 
recover th e  general average c o n tr ib u tio n  
lo r  sacrifices due to  th e ir  ow n fa u lt  and 
breach o f  c o n tra c t. T h is  is sub ject to  tw o  
con ten tions o f  la w  raised b y  M r. M ille r , 
<1) th a t  th e  excep tion  o f  la te n t defects, etc., 
ju s tifie s  th e  c la im , and (2) th a t  R u le  D  o f 
th e  Y o rk -A n tw e rp 'R u le s , 1924, prov ides th a t  
a  c la im  in  general average is n o t to  be barred 
because i t  arose b y  d e fa u lt o f  th e  ca rrie r. 
I  t h in k  b o th  these con tentions are unsound 
fo r  reasons w h ic h  I  have fu l ly  discussed in  
Wie ju d g m e n t I  have rece n tly  g iven  in  T e m p u s  
S h ip p in g  C o m p a n y  v . L o u is  D r e y fu s  a n d  C o ., 
and  w h ic h  I  need n o t repeat.

There w i l l  be, the re fo re , ju d g m e n t fo r  the  
de fendants w ith  costs.

Judgm ent fo r  defendants.

S o lic ito rs  : fo r  p la in t if fs , Stokes and Stokes 
to r  defendants, Ince, Colt, Ince, and Roscoe.

(Before R o w latt, J .)

Tuesday, June  17, 1930.

Corporation of T r in it y  H ouse v . Owners 
of the  Steam ship Cedar  B ranch, (a)

L ig h t dues —  F ore ign - going sh ip  —  Picks  
up  cargo at one home po rt fo r  another 
home po rt— Poth ports lad ing stations fo r  
fo re ign  venture— A ction  fo r  ligh t dues as 
“  home-trade ”  ship— N atu re  o f voyage not 
changed —  M erchant S h ipp ing  (M ercantile  
M a rin e  F u n d ) A c t 1898 (61 &  62 Vie t. c. 44), 
s- 5 and Sched. I I .

^  vessel registered at Swansea as a foreign-going  
vessel and p a id  ligh t dues accordingly. She 
proceeded to various ports in  the U n ited  
K ingdom  to p ic k  up  cargo fo r  the fo re ign  
venture. A t  Glasgow she p icked up  cargo fo r  
Liverpool, her last po rt o f ca ll before going  
abroad, in  addition.
efd ,  on a c la im  fo r  dues as a home-trade vessel, 
that the action fa ile d . The scheme o f the lis t 
° f  1898 was to make dues payable by voyages, 
and the governing p r in c ip le  was that while  
a vessel was perfo rm ing a fo re ign  voyage she 
tvas not liable on any other sort o f voyage she 
zvas doing a t the same time.

(a> Reported by R . A. Y um , Eaq., Barrister-at-Law.

[K .B .

A ction t r ie d  before R o w la tt,  J . in  the  
Com m ercia l L is t.

The defendants were the  owners o f the  steam 
ship Cedar B ranch  o f  2222 tons reg ister. I n  
Dec. 1929 the  steamer reg istered a t Swansea 
as a “  fo re ign-going ”  vessel and p a id  l ig h t  dues 
accord ing ly . She loaded cargo a t Swansea and 
proceeded to  th e  Tyne, London , Glasgow, and 
L iv e rp o o l fo r  the  rest o f the  cargo. A t  Glasgow 
she p icked up  a cargo fo r  L ive rp o o l, her last 
p o r t o f ca ll before proceeding on he r foreign 
ven ture . The p la in tiffs , the  C orpora tion  o f 
T r in i ty  House, c la im ed 181. Is . as l ig h t  dues, 
a lleg ing th a t  th e  steamer was a “  hom e-trade ”  
ship b y  reason o f the  cargo carried  fro m  Glasgow 
to  L ive rp o o l. The owners, th e  defendants, 
refused to  pay, on the  ground th a t  the  na tu re  
o r character o f the  ven tu re  had n o t been changed 
and th e y  were o n ly  liab le  fo r  the  one paym en t 
under par. 2 o f th e  Second Schedule to  the  
M erchan t Shipp ing (M ercan tile  M arine F und ) 
A c t 1898. The re levan t p o rtio n  o f pa r. 2 o f 
the  schedule reads : “  A  ship sha ll n o t pay 
dues b o th  as a hom e-trade sh ip  and as a 
fo re ign-going ship fo r  th e  same voyage . . . 
and a ship tra d in g  to  a p o r t  outside home- 
trade  lim its  and load ing  cargo . . .  a t  any 
p o r t w ith in  hom e-trade lim its  sha ll be deemed 
to  be on one voyage as a fo re ign-going ship 
fro m  th e  t im e  she s ta rts  fro m  th e  f irs t  p o r t  o f 
load ing  o f cargo o r passengers destined fo r  a 
p o r t beyond hom e-trade lim its .”

Raeburn, K .C . and A . T . B u c k n ill, fo r  the  
p la in tiffs .

Clement Davies, K .C . and M r .  Lennox M c N a ir ,  
fo r  the  defendants.

R ow latt, J.-—T h is  case is w ith in  a ve ry  
na rrow  compass, b u t  i t  is n o t w ith o u t d iff ic u lty , 
and i t  is n o t v e ry  easy to  express oneself upon 
the  p o in t w h ich  arises.

The scheme o f the  A c t under w h ich  these 
charges are im posed is th a t  abandon ing the  
previous p rin c ip le  th e y  are now  made payable 
b y  the  voyages ; and I  am  bound to  say, lo ok in g  
a t w h a t th e  charge is, nam ely, a charge in  
respect o f  the  en joym en t b y  vessels tra v e llin g  
on th e  sea o f the  advantage o f l ig h t  on the  
voyage— you  do n o t expect to  f in d  th a t  she 
w o u ld  be charged tw ice  in  respect o f tw o  
categories w h ich  she m ig h t come in to  a t the  
same m om ent. W e f in d  under ru le  2 i t  is 
expressly p rov ided  th a t  : “  A  ship sha ll n o t 
pa y  dues b o th  as a hom e-trade ship and as a 
fo re ign-going ship fo r  the  same voyage.”  I  
do n o t know  w hethe r th a t  was p r im a r ily  
in tended to  negative the  idea th a t  the re  cou ld 
be concurrent voyages ; b u t I  th in k  i t  is ra th e r 
d irected to  p ro v id in g  th a t  w h a t is one voyage 
sha ll n o t be c u t up  in to  a succession o f voyages 
one a fte r th e  o ther. The ru le  is o d d ly  d ra fted .
I t  is n o t w e ll conceived, and th e  w o rd  “  b u t ”  
is used in  a confusing so rt o f w ay. B u t  w h a t 
i t  re a lly  aims a t exp la in ing  is th a t  a fore ign- 
go ing sh ip  sha ll be on o n ly  one voyage u n t il,  
i f  she is an in w a rd  ship, she comes to  the  las t
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place a t w h ich  she discharges he r cargo, and, 
i f  she is an ou tw a rd  ship, fro m  the  t im e  when she 
begins to  take  up  her cargo ; and  th a t  sha ll 
be a voyage as a fore ign-go ing sh ip  however 
sho rt th e  fo re ign  t ra n s it  m ay  he in  com parison 
w ith  th e  successive hom e tra n s its . T h a t is 
w h a t I  understand i t  to  mean.

N o w  when one looks a t th e  la tte r  p a r t  o f 
th e  ru le  n o th in g  can be clearer b u t  th a t  th is  
ship was on one voyage fro m  Swansea to  
London , Newcastle, G lasgow and L iv e rp o o l 
and abroad, because she loaded cargo a t a ll 
those fo u r U n ite d  K in g d o m  po rts . She was 
the re  on th a t  one voyage. She pa id  fo r  th a t  
voyage dues as a fore ign-go ing sh ip , and, o f 
course, she was n o t a hom e-trade sh ip  between 
an y  o f  those p o rts  in  respect o f ca llin g  the re  
and ta k in g  u p  cargo— th a t  is w h a t i t  says. 
T hen  because cargo is p u t  on board  fro m  
Glasgow to  L iv e rp o o l she is re a lly  said to  be 
fo r  th is  purpose con cu rre n tly  engaged in  
another voyage. I  do n o t th in k  th a t  w i l l  
f i t  in  w ith  th e  fram ew ork  o f th e  ru le . I  th in k  
you  pa y  fo r  one cap ac ity  o n ly  a t th e  same tim e .

I  do n o t th in k  th e  cases th a t  have been 
re ferred to — a lth ou gh  some o f the m  illu s tra te  
i t  in  connection w ith  o th e r m atte rs— re a lly  
he lp  us here v e ry  m uch. I t  seems to  me th a t  
th e  govern ing p r in c ip le  here is th a t  w h ile  you  
are do ing w h a t is said to  be one voyage as a 
fo re ign-going ship, in  th e  ru le  you  are n o t liab le  
as do ing another so rt o f voyage a t the  same tim e .

I  w ish  to  leave open th e  p o in t w h ich  m ay 
a r is e : supposing— ta k in g  th is  sh ip  as an 
instance— th a t  no cargo had  been take n  on 
board  a t L ive rp o o l, so th a t  L iv e rp o o l w ou ld  
n o t be a p o r t  w h ich  came w ith in  th e  descrip tion  
o f th e  la tte r  p a r t  o f ru le  2.

I n  those circum stances I  th in k  th is  c la im  
fa ils , and the re  m us t be ju d g m e n t fo r  the  
defendants w ith  costs.

Judgm ent fo r  defendants.

S olic ito rs : Sandilands  and Co. ; Botterell 
and Roche, fo r  Botterell and Roche, Sunderland.

C O U R T  O F  A P P E A L .

June  30, J u ly  1 and  29, 1930.

B efore Scrutton, Greer and Slesser, L .J J .)

T empus Sh ippin g  Company L im it e d  v . L ouis 
D reyfus and  Co. (a)

A P P E A L  FR O M  T H E  K IN G ’ S B E N C H  D IV IS IO N .

Charter - p a rty  —  General average —  F ire  in  
bunkers —  E xpend itu re  at p o rt o f refuge 
— C la im  fo r  general average con tribu tion—  
Unseaworthiness— Y o rk  and A n tw erp  Rules

(a)  Reported by R . A . Y tjlb and T. W . Morgan, Esqrs.,
Barristers-at-Law.

1924, r .  D — Exceptions— F a u lt— P r iv i ty —• 
M erchant S h ip p in g  A c t 1894 (57 &  58 Viet, 
c. 60), s. 502.

B y  sect. 502 o f the M erchant S h ipp ing  A c t 1894 :
“  The owner o f a B r it is h  sea-going sh ip , o r 
any share therein, sha ll not be liab le  to make 
good to any extent whatever any loss o r damage 
happening w ithou t h is actua l fa u lt  o r p r iv ity  
in  the fo llo w in g  cases, nam ely, ( i)  where any  
goods, merchandise, o r other things, whatsoever 
taken in  or p u t on board h is  sh ip  are lost or 
damaged by reason o f f ire  on board the s h ip ."  
The steamship Campus, having carried coal 
fro m  E ng land  to the P la te , was chartered to 
load a cargo o f g ra in  in  the R ive r P la te  and  
bring  i t  to certain B r it is h  o r C ontinenta l ports  
as ordered. The charter-party, which was 
dated the 16th M a y  1928, and described the 
steamer in  the words “  on passage W ales/Las  
Palm as since 11th ins t., 'with cargo and after 
discharge proceeds in  ballast,”  was in  the 
Chamber o f S h ip p in g  R ive r P la te  Charter- 
p a rty  1914 (Hom eward) fo rm  and contained a 
number o f clauses which included the fo llow ing . 
B y  clause 29, “  the steamer sha ll not be liable  
fo r  loss or damage occasioned by . .  . pe rils  
o f the sea . . . f ire , fro m  any cause o r
wheresoever occurring . . .  or any latent 
defect in  h u ll m achinery o r appurtenances 
. . . even when occasioned by neglect default 
or error o f judgm ent o f . . . the servants o f
the shipowners (not resu lting  however in  any  
case fro m  w ant o f due diligence by the owners 
o f the steamer . . . ) ”  ; and by clause 31,
“  Average i f  any payable according to Y ork- 
A ntw erp Rules 1924.”

Rule D  o f the Y o rk -A n tw e rp  Rules was as 
fo llow s : “  Rights to con tribu tion  in  general 
average sha ll not be affected though the event 
which gave rise to the sacrifice or expenditure 
m ay have been due to the fa u lt  o f one o f the 
parties to the adventure ; but th is  sha ll not 
pre jud ice any remedies which m ay be open 
against that p a r ly  fo r  such default.”

The steamer went to the R iver P la te  and loaded 
a cargo o f g ra in , as required,% at Rosario and 
V il la  Constitución. I n  order to save the expense 
o f coaling at the P la te the sh ip  had carried  
sufficient bunkers on the outward voyage to take 
her home. H a v ing  loaded, the sh ip  started f ° r  
home. I t  was then fo u n d  that the bunker coal 
was in  a dangerous condition. Some o f i t  ha 
caught f ire  and she had to p u t in to  Montevideo 
as a p o rt o f refuge to have her f ire  extinguished- 
P ort o f refuge expenditure was incurred. In  
the resu lt p a rt o f the defendants' cargo ajas 
damaged and p a rt o f i t  teas lost.

The shipowners sued the cargo owners .for con
tr ib u tio n  to general average expenditure, 
which the cargo owners rep lied that as * 
expenditure was occasioned by the fa u lt  o f t 
shipowners in  sending an unseaworthy ship 1 
sea, they could not recover such e x p e n d i t u r e  
The cargo owners claimed the value o f the ww? , 
destroyed by f ire . The shipowners rep lied tn 
sect. 502 o f the M erchant S h ipp ing  A c t I s 
protected them.
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H e ld ,  th a t h a v in g  r e g a rd  to V irg in ia  C aro lina 
C om pany v . N o r fo lk  and N o r th  A m erican  
Steam  S h ipp ing  C om pany (105 L .  T .  R e p .  
810 ; (1912) 1 K . B .  229) i t  m u s t be a s s u m e d  
th a t  d a m a g e  b y  f i r e  cau s ed  b y  u n s e a w o rth in e s s  
w a s  w i t h in  the  p ro te c t io n  o f  sect. 502 o f  the  
M e r c h a n t  S h ip p in g  A c t  1894, i f  the  s h ip 
o w n e rs  e s ta b lis h e d  th a t  such  u n s e a w o rth in e s s  
w a s  w ith o u t  th e ir  f a u l t  o r  p r i v i t y ,  a n d  th ere  w a s  
n o th in g  i n  the  f a c ts  o f  th is  case w h ic h  d e p r iv e d  
th e  s h ip o w n e rs  o f  the  r ig h t  to  c o n tr ib u t io n  
c la im e d  i n  the a c t io n . I t  w a s  n o t suggested  
th a t  the  s ec tio n  re lie v e d  the  s h ip o w n e rs  f r o m  
th e ir  l i a b i l i t y  to c o n tr ib u te , b u t o n ly  th a t  i t  p u t  
th e m  i n  s u c h  a  p o s i t io n  th a t  th e y  c o u ld  n o t  be 
d e p r iv e d  o f  th e ir  r ig h t  to  a  c o n tr ib u t io n  f r o m  the  
c arg o  o w n e rs  o n  the g r o u n d  th a t  the expenses  
w e re  in c u r r e d  m e re ly  o n  th e ir  o w n  b e h a lf  a n d  n o t 
o n  b e h a lf  o f  the  c a rg o  o w n e rs . N o r  w a s  i t  c o n 
te n d e d  th a t the  s h ip o w n e rs  w e re  f r e e d  f r o m  
m a k in g  th e ir  o w n  c o n tr ib u t io n s  to the  g e n e ra l  
a v e ra g e , b u t o n ly  th a t the re  w a s  n o th in g  i n  the  
fa c ts  th a t  d e p r iv e d  th e m  o f  the  r ig h t  to s a y  th a t  
a s  betw een th e m  a n d  the cargo  o w n e rs  the  
cargo  o w n e rs  m u s t c o n tr ib u te  to the  g e n e ra l  
a v e ra g e  e x p e n d itu re  w h ic h  w a s  in c u r r e d  o n  
b e h a lf  o f  a l l  the in te re s ts  c o n c e rn e d . S o  h e ld  by  
a  m a jo r i t y  o f  the  c o u rt (S c ru t to n , L . J .  d is 
s e n t in g ) .

H eld, also, as regards the counterclaim  fo r  the loss 
o f the cargo, that the shipowners were p ro 
tected by the exceptions in  the charter-party o f 

f ire  ”  and  “  latent defects in  appurtenances,”  
and that as the damage by f ire  had occurred 
w ithou t the ir actual fa u lt  o r p r iv ity  they were 
protected by sect. 502 f ro m  lia b ility .

Appeal fro m  a ju d g m e n t o f  W r ig h t,  J . ( in fra )
ln  th e  C om m ercia l L is t.

T he  fo llo w in g  s ta tem ent o f  fac ts  is  ta k e n  
rom  h is  L o rd s h ip ’s considered ju d g m e n t :

I n  th is  case th e  shipowners, th e  owners 
7  th e  steam ship C a m p u s , c la im  against the  
Qetendants, w ho are endorsees and  ho lders o f 
he b i l l  o f  la d in g , a c o n tr ib u tio n  in  general 
Verage. T he  defence to  th a t  c la im  is an 

th  e®a^*on th a t  th e  sh ip  was unseaw orthy, and 
there are various questions o f  la w  ra ised in  
connection w ith  th a t  issue. There  is also a 
oun te r-c la im , in  w h ic h  th e  defendants are 

« a im in g  against th e  p la in t if fs  fo r  loss o f  o r 
arnage to  th e  cargo, and to  th a t  counter- 
la im  various answers are raised.

to  The CamP us is  a m odern  vessel o f  6650 
in  V lead w e i§h t  5 ' t  has fo u r  cargo ho lds, and 
j a u d itio n  a cross-bunker ca lled  N o . 2a , w h ic h  
^ s e p a ra te d  b y  a wooden bu lkh e a d  fro m  h o ld  

Cross-bunker N o . 2a  is  separated fro m  
j . 6 s tokeho ld  b y  an unpro tec ted  steel b u lk -  

ad j  sha ll r efer  to  th e  b u n k e r arrange
ments a l i t t le  la te r.

l 92sThe CamPus le f t  C a rd iff on th e  11 th  M ay  
carr- T lh  a carS° o f c°a l fo r  T eneriffe , and she 
\yh¡ su ffic ie n t bunkers (1426 tons  in  a ll) , 
Wer ?he had ta k e n  a t C a rd iff and w h ic h  
the ep i CUlated to  be enough to  b r in g  her o u t to  

td a te  unde r th e  cha rte r, and to  b r in g  he r 
V ol. X V I I I . ,  N . S.

b a ck  a t least to  th e  Is lands w ith o u t fu r th e r  
bu nke ring .

“  The vessel a rr iv e d  a t th e  P la te  w ith o u t 
in c id e n t and the reupon proceeded to  ta k e  up  
service under th e  c h a rte r-p a rty  under w h ic h  
these b ills  o f la d in g  were issued. T h a t cha rte r- 
p a r ty  was da ted th e  16 th  M a y  1928. I t  was 
made between th e  p la in t if fs  as shipowners and 
an A rge n tin e  Com pany, Sociedad A nó n im a  
Com m ercia l de E x p o rta c ió n  e Im p o rta c ió n  
(Lou is  D rey fus  and Cia) L d a ., o f  Buenos A ire s , 
as charterers. Those charterers are n o t 
id e n tic a l in  la w  w ith  th e  defendants, a lth o u g h  
th e y  are, as th e ir  nam e w o u ld  in d ica te , a 
c losely a llie d  com pany. U n de r th e  ch a rte r- 
p a r ty  th e  vessel was to  load  a cargo o f  various 
g ra in  and was to  proceed to  one o r o th e r o f 
various po rts  in  th e  U n ite d  K in g d o m  o r on th e  
C on tinen t between B ordeaux and H a m b u rg  
a t ce rta in  fre ig h t. There are o n ly  tw o  clauses 
to  w h ich  I  need re fe r in  th is  vo lum inous 
docum ent w h ic h  is a Centracon cha rte r- 
p a r ty . One is th e  E x c e p tio n  Clause, clause 29, 
w h ich  p rov ides : ‘ T he  steam er sha ll n o t be 
lia b le  fo r  loss o r damage occasioned b y  th e  A c t 
o f God, b y  qua ra n tine  re s tr ic tio n s , b y  pe rils  o f  
th e  sea, o r o th e r w aters, b y  fire  fro m  an y  cause 
o r wheresoever occu rring , b y  b a r ra try  o f  th e  
m aster o r crew ,’ and various o th e r pe rils , ‘ o r  
an y  la te n t defects in  h u ll,  m ach in e ry  o r 
appurtenances, b y  co llis ion , s tra n d in g  o r o th e r 
accidents a ris ing  in  th e  n a v ig a tio n  o f th e  
steam er even when occasioned b y  th e  negligence, 
d e fa u lt o r  e rro r o f  ju d g m e n t o f  th e  p ilo t ,  
m aster, m ariners, o r  o th e r servants o f th e  
shipowners o r persons fo r  w hom  th e y  m ay  be 
responsible (n o t resu ltin g , however, in  any 
case fro m  w a n t o f  due d iligence b y  th e  owners 
o f  th e  steam er, o r  b y  th e  s h ip ’s husband o r 
m anager).’ The o th e r is clause 31, w h ic h  
p rov ides : ‘ Average, i f  any , payab le  accord ing 
to  Y o rk -A n tw e rp  Rules 1924.’ T he  ‘ 1924 ’ 
has f irs t  been s tru c k  o u t and th e n  rep laced in  
ty p e -”  [The  s ta tem en t o f  fac ts  described th e  
b u n k e r arrangem ents in  d e ta il, and  con tinu ed  :]
“  N o  tro u b le  is rep o rted  in  connection  w ith  
th e  coal on th e  w a y  o u t. T he  vessel’s f irs t 
lo ad ing  p o r t  was R osario , where she loaded 
4,280 tons o f  m aize, f i l l in g  in t e r  a l ia  cross 
b u n k e r N o . 2a . She fin ished lo ad ing  on th e  
28 th  June, o r  e a r ly  on th e  2 9 th  June  1928, 
and she a c tu a lly  sailed to  he r n e x t lo ad ing  
p o r t,  w h ic h  was V il la  C onstituc ión , d u r in g  
th e  course o f  th e  29 th  June . I n  th e  e a rly  
m o rn in g  o f  th e  2 9 th  June a fire  b roke  o u t in  
th e  p o r t  po cke t b u n ke r, w h ic h  th e n  con ta ined 
tw o -a n d -a -h a lf to  th ree  tons, and th e  p la tes 
became red h o t. T he  fire  was shovelled o u t and 
extingu ished  w ith  w a te r, o r was extingu ished  
w ith  w a te r and th e n  shovelled o u t, and th e  
vessel w e n t on her voyage. She began to  load 
a t V il la  C onstituc ión , and w h ile  the re  a second 
fire  b roke  o u t on th e  29 th  June in  th e  p o r t  
casing. T h a t fire  was m ore o r less l im ite d  in  its  
area. T he  fire  was p u t  o u t, and abou t a to n  o f  
coal had to  be shovelled ou t. The load ing  
proceeded and was fin ished  in  due course, and

X
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o n  th e  1st J u ly  th e  vessel s ta rte d  o ff  aga in  on 
he r voyage. T he  ca p ta in  and th e  engineer, 
accord ing to  th e ir  evidence, w e n t ro u n d  th e  
s toke ho ld  b u lkh ead  and  fe lt  w h e the r th e  
s tokeho ld  b u lkh ead  was h o t o r n o t in  o rder to  
see i f  the re  was he a tin g  in  th e  p o r t  reserve 
b u n k e r. B u t  th e y  to o k  no fu r th e r  steps to  
in ve s tig a te  th e  c o n d itio n  o f  th e  coal in  th a t  
p o r t  reserve b u n ke r, w h ic h  was an im p o rta n t 
b u n ke r, h o ld in g  ab ou t 100 tons. I t  had a door 
in to  th e  s tokeho ld , and  th e  coal fro m  th a t  
b u n k e r was n o t be ing used ; th e  to p  ha tchw a y  
was covered u p  w ith  th e  coal in  th e  p o r t  reserve 
b u n k e r.

“  T he  b ills  o f la d in g  in c o rp o ra tin g  th e  te rm s 
o f  th e  c h a rte r-p a rty  were d u ly  issued and were 
endorsed to  th e  defendants, w ho  the reupon  
became holders fo r  va lue , th o u g h  in  essence th e  
tw o  concerns were c losely a llie d , how ever 
independent in  p o in t o f  law .

li T he  sh ip  g o t to  th e  M a r t in  G arcia B a r where 
she was h e ld  up  fo r  w a n t o f w a te r. She a rr iv e d  
and  anchored the re  on th e  2nd J u ly .  O n th e  
4 th  J u ly  w h ile  she was s t i l l  w a it in g , those on 
boa rd  th e  sh ip  experienced a s tro n g  sm e ll fro m  
N o . 2a cross-bunker, w h ic h  th e y  sa id  was l ik e  
heated m aize o r coffee. A t  f irs t  th e y  p u t i t  
do w n  to  w e t m aize. T hey  to o k  th e  ha tch  o ff 
and  cou ld  n o t see a n y th in g  w rong  because th e  
to p  appeared to  be a ll in  o rder and a t th a t  
m om en t th e y  d id  n o th in g  fu r th e r .  O n th e  
n e x t day, th e  5 th  J u ly ,  the re  was no ticed  a 
th ic k  stream  o f  sm oke fro m  th e  v e n t ila to r  o f th e  
p o r t  reserve b u n ke r, and  th e  a fte r-s ide  o f th e  
b u nke r, th a t  is  to  say th e  un p ro te c te d  steel 
b u lkh e a d  in  th e  s tokeho ld , was fo u n d  to  be h o t. 
T h e  cap ta in  the reupon diagnosed th a t  th e  coal 
was on fire , and he flooded th e  bunke rs . The 
fum es a t th e  same t im e  con tinu ed  to  proceed 
fro m  th e  m aize. On th e  6 th  J u ly ,  fro m  con
s u lta t io n  b y  te leg ram  o r w ireless to  th e  su r
veyors and  agents, i t  was decided to  proceed to  
M on tev ideo . T he  crew a t th a t  t im e  were 
w o rk in g  a t th e  coal in  th e  reserve b u n ke r, w h ich  
was b u rn in g , and  flood ing  i t  w i th  w a te r.  ̂ On 
th e  8 th  J u ly  th e  vessel a rr iv e d  a t M on tev ideo . 
M ean tim e , fires k e p t b re a k in g  o u t in  th e  
reserve b u n ke r. The coal was be ing w o rked  
o u t on to  th e  deck and w a te r was be ing  con
s ta n tly  th ro w n  on to  i t  and some o f  th e  coal was 
th ro w n  overboard . I t  was decided to  discharge 
th e  g ra in  fro m  N o . 2a, w h ic h  was ob v io u s ly  a 
p e rfe c tly  p rope r step to  ta k e , ju s t  as i t  was 
p e rfe c tly  p rope r unde r th e  circum stances to  
proceed to  M on tev ideo  as a p o r t  o f refuge. 
T he  coal in  th e  p o r t  reserve b u n k e r was bu rn ing  
and th e  m aize was hea ting . I n  th e  tw o  holds, 
Nos. 2a and 2, w h ic h  were o n ly  separated b y  
wooden bu lkheads, the re  was 2,400 tons o r 
thereabouts o f m aize, and i t  was obvious to  
anyone th a t  th e  sa fe ty o f th e  sh ip  and cargo 
were be ing im p e rille d  unless th e  fire  was 
s topped in  th e  reserve b u n ke r, and th e  heated 
maize was ta k e n  o u t to  be recond itioned  o r 
cooled. On th e  9 th  J u ly  th e  coal was s t i l l  
b u rn in g , and the re  was a fierce hea t fro m  th e  
reserve b u n ke r. A  com m encem ent was made o f

w o rk in g  th e  m aize in to  lig h te rs . O n th e  10th 
J u ly  th e  coal was s t i l l  b u rn in g  and th e  d is 
charge o f  th e  m aize was s t i l l  go ing on. O n the  
11 th  J u ly  the re  was a fierce fire  in  th e  bunkers, 
and  the  discharge was con tinued . On th e  12 th  
J u ly  th e  bunke rs  were s t i l l  on fire , and  the  
discharge o f th e  g ra in  in to  lig h te rs  was going 
on. O n th e  13 th  J u ly  th e y  came to  b u rn in g  
m aize in  th e  cross-bunker in  th e  corner against 
th e  p o r t  reserve b u n ke r. T h a t evening there  
was s t i l l  a fierce fire  in  th e  m aize, b u t b y  tw o  
o’c lo ck  th a t  a fte rnoon  th e  fire  in  th e  b u n ke r 
had been com p le te ly  extingu ished . O n th e  
14 th  J u ly  th e  discharge w en t on and was 
com ple ted. On th e  15 th  J u ly  th e  sh ip  was le ft  
to  cool dow n a l i t t le ,  and on th e  16 th  J u ly  th e  
bunke rs  were resh ipped— th a t  is to  say, th e y  
had  n o t been th ro w n  overboard , b u t  were p u t 
on  deck and were b ro u g h t back  in to  th e  p o r t 
reserve b u n ke r— and a com m encem ent was 
made o f  resh ipp ing  th e  m aize. These operations 
w en t on on th e  17 th  and 18 th  J u ly , and th e y  
were fin ished on th e  19 th  J u ly , w hen th e  vessel 
sailed. A b o u t 500 tons were discharged in to  
various lig h te rs , and abou t 350 tons, o r perhaps 
ra th e r m ore, were reloaded. W h a t was no t 
re loaded was a q u a n tity  o f  abou t 131 tons w h ich  
had been loaded in to  one o f  th e  lig h te rs  and 
th a t  to o k  fire  on th e  14 th  J u ly .  W h ile  i t  was 
in  th e  lig h te r  i t  had to  be flooded w ith  w a te r to  
s top th e  fire , and i t  was in  such a co n d itio n  
th a t  th e  best th in g  to  do was to  sell i t  the re  and 
th e n . T h a t was done, and th e  am oun t realised 
was 1801. T he  vessel to o k  60 tons o f coal on 
board  before she sailed fro m  M ontevideo. 
She to o k  some fu r th e r  bunkers a t S t. V in cen t 
on he r w a y  hom e, and she a rr iv e d  a t H a m bu rg  
on th e  2 5 th  A ug . a fte r  th is  pro longed voyage- 
The o n ly  o th e r in c id e n t w h ic h  I  have to  no tice  
is th a t  on th e  18 th  and 19 th  A ug . fum es were- 
fou nd  to  be com ing  fro m  th e  m aize in  Nos. 2 
and 3 ho lds, w h ic h  u n d o u b te d ly  was heating- 
T h a t had  n o th in g  to  do w ith  th e  fire  w h ic h  1 
have a lready  been describ ing  ; b u t  th a t  damage 
is th e  sub ject o f  an ite m  in  th e  coun te rc la im , 
w ith  w h ic h  I  sha ll have to  deal. I t  is  n o t now 
d ispu ted  th a t  th e  hea t o f th e  m aize was due to  
th e  effect o f th e  coal in  th e  p o r t  b u n k e r . 1
need n o t exam ine th e  circum stances w h ich  
p o in t to  th a t  conclusion, w h ic h  was th e  con
clusion a rr iv e d  a t b y  those on th e  spot, and 1 
t h in k  i t  is  beyond d ispu te .”

Clement Davies, K .C . and Sim ey  fo r  the  
p la in t if fs .

S ir  Robert Aske, M a r t in  Vaughan  w i th  h im . 
fo r  th e  defendants.

T he  argum ents o f  counsel appear su ffic ien tly  
fro m  th e  ju d g m e n t. Cwr. adv, vuU-

M arch  12.— Wright, J . (a fte r th e  above 
sta tem ent o f fa c t)  read th e  fo llo w in g  judgm en

T he p la in t if fs ’ c la im  is fo r  a general average 
c o n tr ib u tio n , to  w h ic h  th e  defendants’ rep J 
th a t,  on  th e  p r in c ip le  o f  Schloss v . H e rio t (1 M  • 
L a w  Cas. (O .S.) 33 5 ; 1863, 8 L .  T . R ep. ’
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14 C. B . (N . S.) 59) such a c la im  cannot be 
sustained, as th e  sh ip  was unseaw orthy and 
th e  general average expend itu re  was caused b y  
th a t  unseaworthiness. The  p r in c ip le  is w e ll 
s ta ted  in  K is h  v . T ay lo r  (11 Asp. M ar. L a w  
Cas. 544; 106 L .  T . R ep. 9 0 0 ; (1912) A . C. 
604, 620) b y  L o rd  A tk in s o n , and i t  is  also 
sta ted in  Strang, Steel, and Co. v . A . Scott 
and Co. (6 Asp. M a r L a w  Cas. 41 9 ; 1889, 
61 L .  T . R ep. 597 ; 14 A p p . Cas. 601). W h a t 
is a lleged as unseaworthiness is th e  c o n d itio n  o r 
cha racter o f  th e  coal a t th e  date o r dates o f 
load ing  in  th e  p o r t  reserve b u n k e r in  close 
p ro x im ity  to  th e  g ra in  in  h o ld  N o . 2a , w h ic h  
was o n ly  separated fro m  th e  g ra in  b y  an 
unpro tec ted  steel bu lkh ead . I t  was contended 
th a t  th e  sh ip  was n o t unseaw orthy in  th is  
respect, a lth ou gh  perhaps n o t v e ry  strenuously. 
The coal no  d o u b t was o f  a class usual fo r  
bunkers and o f  th e  recognised f irs t-ra te  q u a lity ,  
b u t  s itua ted  as i t  was, and a t th e  t im e  w hen th e  
cargo was loaded and th e  voyage commenced, 
i t  was, in  m y  ju d g m e n t, u n f it  fo r  safe carriage 
and rendered th e  sh ip  unseaw orthy.

N o  exp e rt evidence was g iven  as to  th e  mode 
in  w h ic h  coal comes to  suffer fro m  spontaneous 
com bustion . I n  th e  present case th e  coal in  
th e  p o r t  reserve b u n k e r had rem a ined confined 
in  th e  sh ip  since th e  p rev ious M ay  and had 
thus  passed th ro u g h  th e  T rop ics .

O n th e  evidence in  th is  case I  canno t a rr iv e  
a t an y  conclusion save th a t  th e  coal was u n f it  
fo r  th e  voyage and th a t  th e  sh ip  was, in  th a t  
respect, unseaw orthy.

M r . C lem ent D avies th e n  re lie d  on th e  excep
t io n  in  th e  c h a rte r-p a rty  w ith  regard to  la te n t 
defects in  th e  h u ll,  m ach ine ry , o r  appurtenances. 
I  do n o t th in k , th is  excep tion  helps h im  in  th is  
case. In  th e  f irs t place, these w ords canno t be 
app lied  to  th e  l ia b i l i t y  o f  th e  b u n k e r coal to  
spontaneous com bustion  w ith o u t an u n n a tu ra l 
and pe da n tic  use o f  language fo re ign  to  a con
f e c t  such as th is ,  and, fu rth e rm o re , w ha teve r 
“ e th e  precise l im ita t io n  o f  th e  te rm  “  la te n t 
defects,”  I  do n o t t h in k  th e  cha racter o f  th is  
poal can be described as “  la te n t ”  w hen regard 
18 had to  th e  tw o  sm a ll b u n k e r fires w h ic h  had 
a lready occurred before s a i l in g ; an in ves tig a 
r o n  o f  th e  coal in  th e  reserve b u n k e r cou ld  have 
been made, th o u g h  i t  w o u ld  have in v o lv e d  
s°m e  tro u b le  and perhaps de lay, and th e  
P ro x im ity  o f th is  coal to  th e  m aize was obvious, 
p^d sm a ll b u n k e r fires are n o t un kno w n  in  the  
“.la te . B u t  in  a n y  case th e  te rm  “  la te n t 
defects,”  w ith o u t express words a p p ly in g  i t  to  
tbe  com m encem ent o f  the  voyage, does n o t 
p e lu d o  th e  w a rra n ty  o f  seaworthiness : (see 
on Christe l V innen , 16 Asp. M ar. L a w  Cas. 
f» 2 , 41 3 ; 1924, P . 208 ; 132 L .  T .R ep . 337).

u rthe rm ore , a specific excep tion  in  a cha rte r- 
P a rty  o r b i l l  o f  la d in g  such as “  la te n t defects ”  

°es n o t a ffec t questions o f c o n tr ib u tio n  in  
general average. I t  was so he ld  in  Schm idt v .

de R oya l M a i l  Steamship Com pany  (4 Asp. 
.^a r. L a w  Cas. 217 ; 1876, 45 L .  J „  Q. B . 646) 
rp, ’'be analogous case o f an excep tion  o f  fire , 

be p o s itio n  is d iffe re n t where th e  sh ip 

ow ner is excused b y  th e  c o n tra c t fro m  
l ia b i l i t y  fo r  negligence o r breach o f  th e  
w a rra n ty  o f seaworthiness as was he ld  in  The  
Carron P a rk  (6 Asp. M ar. L a w  Cas. 543 ; 63 
L .  T . R ep. 3 5 6 ; 15 P rob . D iv .  203) and 
M ilb u m  v . Jam aica P ru i t  Company (9 A sp . 
M ar. L a w  Cas. 122 ; 83 L .  T . R ep. 321 ; 
(1900) 2 Q. B . 540), because in  such eases 
th e  sh ipow ner is e n tit le d  to  say th a t  he 
stands free o f  th e  breach o f  d u ty  w h ic h  is n o t 
to  be charged against h im  as b a rr in g  h is  c la im  
to  c o n tr ib u tio n  o r an y  o th e r purpose. A n  
excep tion  l ik e  fires o r pe rils  o f th e  sea, o r 
la te n t defects, does n o t g ive  h im  r ig h ts  to  
c la im  c o n tr ib u tio n , b u t m ere ly , b y  express 
te rm s, relieves h im  fro m  l ia b i l i t y  to  loss o r 
damage, as ca rrie r.

M r. C lem ent D avies has s t i l l  tw o  fu r th e r  
po in ts  in  answer to  th e  defence o f unsea w orth i
ness. H is  f irs t  is  th a t  R u le  D  o f  th e  Y o rk -  
A n tw e rp  Rules 1924, w h ic h  are in co rp o ra ted  in  
th e  c h a rte r-p a rty , applies. R u le  D  is in  these 
te rm s : “  R ig h ts  to  c o n tr ib u tio n  in  general
average sha ll n o t be affected, th o u g h  th e  event 
w h ic h  gave rise  to  th e  sacrifice o r exp end itu re  
m ay  have been due to  th e  fa u lt  o f  one o f  th e  
pa rties  to  th e  adven tu re  ; b u t  th is  sha ll n o t 
p re ju d ice  any remedies w h ic h  m ay  be open 
against th a t  p a r ty  fo r  such fa u lt . ”  M r. C lem ent 
D avies contends th a t  th e  w o rd  “  fa u lt  ”  is  
p r im d  fac ie  w ide  enough to  cover a breach o f  
w a rra n ty  o f  seaworth iness. T h is  clause, ho w 
ever, has o n ly  effect between th e  p la in t if fs  and 
defendants as a te rm  o f  th e  co n tra c t o f carriage, 
and m ust be read as a p a r t  o f  th a t  co n tra c t. 
B u t  on o ften  repeated a u th o r ity ,  fo r  instance 
Nelson L in e  (L iverpoo l) v . James Nelson and  
Sons (10 Asp. M ar. L a w  Cas. 581 ; 97 L .  T . 
R ep. 812 ; (1908) A . C. 16), th e  w a rra n ty  
o f  seaworthiness can o n ly  be excluded in  
such a c o n tra c t b y  express and unam biguous 
Words. N o  such words are to  be fou nd  in  
R u le  D , and hence th e  shipowners canno t a v a il 
themselves o f th e  ru le  in  a case o f  u n seaw orth i
ness where the  co n tra c t is, as here, an unusual 
c o n tra c t co n ta in in g  no express excep tion  o f  
unseaworthiness. T he  w o rd  “  fa u lt  ”  is  n o t a p t 
to  excuse a breach o f  w a rra n ty  o f  se a w o rth i
ness. I n  a d d itio n , I  t h in k  th a t  in  th is  case th e  
las t words o f  R u le  D  w o u ld  a p p ly  so th a t  i f  
th e  sh ipow ner cou ld  c la im  c o n tr ib u tio n , th e  
cargo owners cou ld  c la im  b a ck  a s im ila r  am oun t 
as damages fo r  breach o f  th e  con tra c t, and 
hence th e  sh ipow ners’ c la im  w o u ld  be dism issed 
to  a v o id  c irc u ity  o f  ac tio n , as con tem pla ted  in  
Schloss v . H e rio t (sup.). N o  d o u b t th is  w o u ld  
in vo lve , b y  a p p ly in g  w h a t I  t h in k  to  be th e  
ru les o f  th e  E n g lis h  la w  in  in te rp re tin g  con
tra c ts  o f  carriage, th a t  th e  second p a rt o f  th e  
ru le  w o u ld  here n u l l i fy  th e  f irs t p a r t.  B u t  th e  
clause is a docum ent w h ic h  m ig h t be in c o r
po ra ted  in  con tracts  o f sea carriage depending 
on o th e r systems o f law , in  w h ic h  d iffe re n t rules 
o f  co n s tru c tio n  m ay  p re v a il. I n  an y  case, th e  
fin a l words o f  th e  ru le  are q u ite  general and 
m a y  w e ll mean th a t  i f  th e  goods’ ow ner has to  
d isburse m oney, even to  th e  sh ipow ner, as a
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general average c o n tr ib u tio n  necessitated b y  a 
breach o f  co n tra c t b y  th e  sh ipow ner, h is  r ig h t  
to  recover th a t  loss o r damage fo r  th e  breach 
is  n o t to  be p re jud iced .

T h is  c o n te n tio n  fa ils  and  eq ua lly , in  m y  
ju d g m e n t, does th e  fu r th e r  co n ten tio n  o f  M r. 
C lem ent D av ies  based on sect. 502 o f th e  
M erchan t S h ipp ing  A c t.  Sect. 502 is in  these 
w ords : “  T he  ow ner o f a B r it is h  sea-going
sh ip , o r an y  share the re in , sha ll n o t be lia b le  
to  m ake good to  a n y  e x te n t w h a teve r an y  loss 
o r  damage happen ing w ith o u t h is  actua l fa u lt  
o r  p r iv i t y  in  th e  fo llo w in g  cases, nam ely , (1) 
where a n y  goods, m erchandise, o r o th e r th in g s  
w hatsoever ta k e n  in  o r p u t  on  boa rd  h is  ship 
a re  lo s t o r  damaged b y  reason o f  fire  on board  
th e  sh ip .”  N o  d o u b t in  th is  case the re  was 
lire  on boa rd  th e  sh ip  and  no d o u b t th e  general 
average exp en d itu re  occurred b y  reason o f  th a t  
fire . B u t  th e  section  is  expressed and in te nd ed  
as a weapon o f  defence b y  a sh ipow ner against 
w hom  c la im s are made fo r  loss o f o r  damage to  
goods. T he  p la in t if fs  seek to  use i t  here as 
a  weapon o f  offence to  ju s t i fy  c la im s b y  th e m  
aga ins t th e  cargo owners, and, fu rth e rm o re , 
n o t in  respect o f  c la im s to  loss o f  o r  damage 
to  cargo, b u t  loss to  th e ir  pockets. The 
language o f  th e  section  e n tire ly  fa ils  in  m y  
ju d g m e n t to  m eet such a case as th is ,  and 
indeed i t  has been h e ld  in  Greenshields, 
Cowie and Co. v . Stephens and Sons (11 
A sp. M ar. L a w  Cas. 167 ; 99 L .  T . R ep. 
597 ; (1908) A . C. 431) th a t  th e  section  has 
no reference to  c la im s in  c o n tr ib u tio n  to  
general average, w h ic h  deal, n o t w i th  c la im s 
fo r  loss o f  o r  damage to  goods, b u t  w i th  c la im s 
fo r  th e  sha ring  o f v o lu n ta ry  sacrifices o r 
e xp e n d itu re  on th e  eq u ita b le  p rinc ip les  o f  th e  
sea la w  am ong th e  various pa rties  to  a m a rit im e  
adven tu re .

Greenshields, Cowie, and Co. v . Stephens and  
Sons (sup.) is  a fo r t io r i,  because the re  th e  
c la im  was against th e  sh ipow ner w ho sought 
to  re ly  on th e  section  as a defence, whereas 
here th e  c la im  is b y  th e  sh ipow ne r w ho seeks 
to  re ly  on th e  section  to  sup po rt h is  c la im .

I  t h in k  th e  defence succeeds and th a t  th e  
p la in t if fs ' c la im  fa ils .

I t  now  rem ains to  consider th a t  p a r t  o f  th e  
cou n te rc la im , w h ic h  includes a c la im  fo r  loss 
an d  damage to  th e  cargo loaded on one o f th e  
lig h te rs , e ith e r fo r  th e  whole loss susta ined to  
th e  131 tons o r thereabouts, o r to  th e  proceeds 
o f  th e  salvage, nam ely , 1801. T he  to ta l o f 
th is  c la im  is 12451. T he  c la im  fo r  th e  p ro 
ceeds o f  sale is n o t resisted b y  th e  p la in t if fs , 
b u t  as to  th e  o th e r c la im  th e  p la in t if fs  re ly  on 
sect. 502 o f  th e  M erchan t S h ipp ing  A c t  1894. 
S ir  R o b e rt A ske denies th e  a p p lic a tio n  o f th a t  
section  fo r  various reasons, nam ely , th a t  th e  
damage, i f  b y  fire , was n o t b y  reason o f  fire  
on board , and  indeed th a t  the re  is no su ffic ie n t 
p ro o f o f  f ire  on board  th e  sh ip , b u t  o n ly  o f 
hea ting , s o 'fa r  as concerns these goods, and, 
the re fo re , th a t  th e  p la in t if fs  have n o t estab
lish e d  th a t  th e  loss occurred w ith o u t th e ir  
a c tu a l fa u lt  o r  p r iv i t y .  I t  is established th a t

th e  unseaworthiness o f a sh ip  does n o t debar 
th e  sh ipow ner fro m  re ly in g  on th e  section, 
even i f  th e  unseaworthiness causes th e  loss or 
damage : Lennards C arry ing  Company v . 
A s ia tic  Petroleum Company (13 Asp. M ar. 
L a w  Cas. 81 ; 113 L .  T . R ep. 195 ; (1915) 
A . C. 705). I n  o th e r words, th e  section 
is expressing th e  c o n d itio n , “  W ith o u t the  
owners’ ac tu a l fa u lt  o r  p r iv i t y , ”  has ex 
c luded a n y  o th e r co n d itio n . I t  is  c lear th a t  
fire  due to  spontaneous com bustion  cons titu tes  
a case o f fire  w ith in  th e  b i l l  o f  la d in g  exception  
o f fire  o r an insurance against fire  ( i f  questions 
o f in he ren t v ice  are excluded) o r o f  fire  w ith in  
sect. 502 o f th e  M erchan t S h ipp ing  A c t.: 
Greenshields, Cowie, and Co. v . Stephens and 
Sons (sup.). I n  The K n ig h t o f S t. M ichae l 
(8 Asp. M a r. L a w  Cas. 3 6 0 ; 78 L .  T . R ep. 
90 ; (1898) P. 30) a loss o f  fre ig h t th ro u g h  
he a tin g  o f  cargo was he ld  to  be a loss (no t 
indeed b y  fire , b u t  w i th in  th e  general 
words o f  th e  p o lic y  as ejusdem generis. 
M ere hea ting , w h ic h  has n o t a rr iv e d  a t th e  
stage o f incandescence o r ig n it io n , is  n o t w ith in  
th e  specific words “  f ire .”

S ir  R o b e rt A ske  has contended th a t  the re  
was no incandescence o r ig n it io n  a t an y  t im e  
m a te r ia l to  th e  m aize loaded in to  th e  lig h te r.

The  fac ts  to  be considered here are th a t  
the re  was ac tu a l ig n it io n  observed in  th e  
reserve b u n k e r as e a rly  as th e  6 th  J u ly ,  and I  
should, i f  necessary, be prepared to  f in d  as a 
m a tte r  o f in ference, th a t  the re  was a t least 
incandescence in  th e  coal in  th a t  space before 
th e  4 th  J u ly ,  w hen th e  he a tin g  in  th e  maize, 
w h ic h  was caused b y  th e  coal, was observed. 
The discharge o f  th e  m aize fro m  h o ld  N o . 2a 
began on th e  9 th  J u ly ,  w hen th e  coal in  the  
b u n k e r was s t i l l  b u rs tin g  in to  flam e. There 
is no evidence w hen th is  p a r tic u la r  l ig h te r  was 
loaded, and th e  fire  on i t  was n o t observed 
u n t i l  th e  14 th  J u ly  ; b u t  th e  discharge o f  the  
m aize was necessary, because th e  m aize in  
th e  h o ld  was h e a tin g  b y  reason o f  th e  fire  in  
th e  coal, and th e  fire  in  th e  m aize w h ic h  broke 
o u t on  th e  lig h te r  m ust have been b y  reason 
o f  a t least seeds o f f ire  h a v in g  been com 
m un ica ted  to  i t  b y  he a tin g  fro m  th e  b u rn in g  
coal before discharge.

Precise p ro o f canno t be expected, and  Sir 
R o b e rt Aske has contended th a t  p a r t  o f th e 
hea ting  o f th e  m aize m ay  have been caused b y  
th e  coal hea ting  before i t  became incandescen 
so th a t  i t  canno t be said th a t  th e  hea ting  °  
an y  specific p a r t  o f th e  m aize was due to  fire  
and n o t to  coal s im p ly  heating . T h is  is a 
na rrow  ground, and th e  fa ire r in ference seems 
to  me to  be th a t  th e  hea ting  o f th e  m aize was 
due to  th e  incandescence o f th e  coal o r ig in a lly  
a t th e  back and corner o f th e  bunke r, and la te r 
to  th e  ac tu a l b u rn in g  coal some days before 
discharge. T he  words o f  th e  section require» 
indeed, a causal connection between th e  loss °  
damage and th e  fire  on board . The caiisa^ 
connection need n o t be b y  im m ed ia te  contac 
i f  i t  is opera tive  in  fa c t. Thus in  i  
D iam ond  (10 A sp. M ar. L a w  Cas. 2 8 6 ;
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L .  T . R ep. 550 ; (1906) P . 282) damage due 
to  smoke and w a te r used to  quench fire  was 
he ld  to  be w ith in  th e  section as damage caused 
b y  reason o f fire . I  do n o t th in k  the  damage 
need be consum m ated on board  th e  ship, since 
the  words “  on board  ”  are to  be construed w ith  
the  w o rd  “  f ire ,”  and n o t w ith  “  loss and 
dam age.”  I n  the  ea rlie r s ta tu tes the  words 
were “  Are happen ing on boa rd ,”  and I  do n o t 
th in k  th a t  th e  om ission o f the  w o rd  “  happen
in g  ”  was in tended to  change th e  effect o f  the  
section. I n  th e  present case I  th in k  th e  damage 
and  loss o f  th e  maize in  th e  lig h te r  was th e  
d ire c t and  necessary consequence o f  the  coal 
on  board  be ing on fire , and I ,  the re fore, th in k  
th a t,  so fa r, th e  s ta tu te  applies. T he  case 
c ite d — M orewood v . P ollok  (1853, 1 E . &  B . 
743)— a case o f  a fire  occu rring  on a lig h te r  on 
its  w a y  to  be shipped on th e  vessel, is ov ious ly  
d iffe re n t.

There rem ains the  question w hethe r the  
p la in t if fs  have established th a t  the  loss occurred 
w ith o u t th e ir  ac tu a l fa u lt  o r p r iv ity .  The onus to  
do so is on the m  ; A s ia tic  Petroleum Company v . 
Lennards C a rry ing  Company (sup.) and V irg in ia  
C a ro lina  Chemical Company v . N o rfo lk  and N o rth  
A m erican Steam S h ipp ing  Company (12 Asp. 
M ar. L a w  Cas. 8 2 ; 105 L .  T . Rep. 810; 
(1912) 1 K .  B . 229). T he  p la in t if fs  are a 
l im ite d  com pany. B u t  i t  is now  established 
th a t  an incorpora ted  b o dy  can, fo r  th e  purposes 
o f th is  section, be deemed g u ilty  o f ac tua l, th a t  
is, personal, negligence such as can be a ttr ib u te d  
to  th e  corpora te e n t ity ,  even tho ugh  in  a sense 
th a t  b o dy  can o n ly  ac t th ro u g h  agents, whereas 
th e  ac tu a l fa u lt  pos tu la ted  m us t n o t be the  
negligence o r fa ilu re  on th e  p a r t  o f some 
servants o r agents. I n  such cases i t  is estab
lished th a t  th e  c o u rt m us t ascerta in as a m a tte r 
o f  fa c t, in  a l l the  circum stances o f  the  case, 
w h a t is th e  head o r b ra in , o r cen tra l o r govern
in g  m anagem ent o f  the  com pany, and w hether 
the  erroneous o r fa u lty  decision fa lls  w ith in  the  
p u rv ie w  o f  th a t  a u th o r ity . The p la in t if f  
com pany have th ree d irec tors , w ho are also 
members o f the  f irm  o f S ir W ill ia m  Seager 
an d  Co., and w ho m anaged the  com pany’s 
a ffa irs . I  f in d  th a t  these th ree persons, 
e ith e r as d irectors o r as managers, o r m ore 
c o rre c tly  in  th e ir  dua l capac ity , are those whose 
fa u lt  o r  p r iv ity ,  i f  any, in  m anaging th e  a ffa irs  
o f  th e  com pany, m ay  p ro p e rly  be ascribed to  
the  p la in t if f  com pany as the  com pany ’s ac tua l 
fa u lt  o r p r iv ity ,  and i t  is in  th a t  capac ity , 
as I  th in k , th a t  M r. G. L .  Seager has g iven 
evidence.

S ir R o be rt Aske does n o t urge th a t  the  
fa ilu re  o f the  M aster to  investiga te  th e  con
d it io n  o f a ll th e  bunkers on th e  ship can, in  
itse lf, be deemed to  be the  ac tu a l fa u lt  o r p r iv i t y  
o f th e  p la in t if f  com pany ; th a t  is c learly  the  
fa u lt  o f  a servant, assuming i t  to  be a fa u lt. 
N o r can i t ,  I  th in k ,  be t r u ly  he ld , th a t  the re  
was any fa u lt  in  bunke ring  the  ship a t C a rd iff 
fo r  th e  round  voyage, o r a t least as fa r  as back 
to  the  islands. N o  d o u b t there  had been 
occasional fires in  bunkers in  the  P la te , where

bunkers had been shipped a t C a rd iff o r o ther 
E uropean po in ts  o f  departu re  ; b u t  the re  is no 
evidence th a t  these had been serious o r o the r 
th a n  th e  m aster and his crew  cou ld  cope w ith , 
n e ithe r ship no r cargo be ing in  p e ril. T h a t was 
how  th e  m aster and engineer regarded th e  sm all 
Are before sa iling . The managers fo llow ed the 
usual p ractice  o f th e  trade  in  regard to  b u nke r
in g  and shipped th e  best bunkers, o f  A rs t-ra te  
re p u ta tio n . N o  d o u b t th e  m otives o f econom y 
have de term ined th is  practice  w ith o u t w h ich  
presum ably  fre igh ts  in  th is  trade  w ou ld  be 
h igher. S ir R o b e rt Aske, fo r  th e  defendants, 
has said th a t  the  managers o f  the  p la in t if f  
com pany were in  fa u lt  in  n o t g iv in g  speciAc 
in s tru c tion s  to  th e  m aster before sa iling  as to  
w h a t he should do i f  Are appeared in  the  
bunkers. On th e  evidence in  m y  op in ion  
survey m ig h t n o t have revealed the  danger. 
I f  I  am  n o t able to  say deA n ite ly  th a t  th e  
m aster was in  fa u lt  in  do ing as he d id , I  do n o t 
feel ab le to  say th a t  the  managers were in  fa u lt  
in  n o t im posing on th e  m aster a speciAc in 
s tru c tio n .

T he  tw o  cases p r in c ip a lly  re lied  upon b y  
S ir R o b e rt Aske were o f a d iffe re n t character. 
I n  A s ia tic  Petroleum Company v . Lennards  
C arry ing  Company (sup.) th e  m anagem ent 
were fu l ly  cognisant o f th e  age and sta te o f the  
bo ilers o f th e  vessel and had  in fo rm a tio n  
show ing th e ir  inadequate and  defective con
d it io n  and y e t d id  n o t o rder new boilers. T h a t 
was a m a tte r pe rfe c tly  w ith in  th e  knowledge 
and scope o f th e  m anagem ent and  was he ld  to  
in vo lve  ac tu a l fa u lt  o r p r iv i t y  o f  th e  owners. 
I n  Standard O il Company o f New Y o rk  v . 
Clan L in e  Steamers (16 Asp. M a r. L a w  
Cas. 2 7 3 ; 130 L .  T . R ep. 481 ; (1924)
A . C. 100), th e  m aster, tho ugh  an exp e ri
enced seaman, was, in  fa c t, k e p t q u ite  in ex 
cusably ig n o ra n t th a t  th e  steamer was liab le  
to  capsize i f  in  a p a rtic u la r t r im  ; the re  had 
been a d isaster due to  th a t  l ia b i l i t y  in  th e  case 
o f  ano the r s im ila r steamer some years before, 
b u t  tho ugh  th e  bu ilders had  sent a fu l l  exp lana
t io n  and w a rn ing  to  the  owners, these vessels 
be ing o f special construc tion , th e  owners had 
n o t passed i t  on to  th e  m aster. I t  was held, 
th a t  th e  fa ilu re  to  w a rn  th e  m aster was actua l 
fa u lt  o r p r iv i t y  o f the  owners. In  th a t  case 
i t  was he ld th a t  th e  m a tte r in  question in 
vo lved  a question o f scientiAc ca lcu la tion , 
w h ich  m ig h t w e ll be beyond th e  scope o f a 
sh ip ’s m aster. B u t  in  th e  present case, in  m y  
ju dg m en t, i f  th e  emergency arose o f a bunke r 
Are a t th e  P la te , th e  managers m ig h t w e ll feel 
th a t  i t  cou ld  be le f t  to  th e  p ra c tica l sense and 
experience o f  th e  m aster, charged as he was 
w ith  the  sa fe ty o f  th e  lives and ship and cargo, 
and w ith  means o f consu lting  surveyors on the  
spot. I  And th a t  the re  was no ac tu a l fa u lt  o r 
p r iv i t y  in  the  p la in t if f  com pany, and th a t  th e y  
have discharged th e  onus w h ich  rests upon 
them .

S ir R o be rt Aske has reserved fo r  a rgum ent 
hereafter, i f  need be, the  p o in t decided b y  the  
C o u rt o f A ppea l in  In g ra m  and Boyle  v . Service
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M aritim e s  du T r ip o l i  (12 Asp. M ar. L a w  
Cas. 3 8 7 ; 108 L .  T . R ep. 3 0 4 ; (1914) 1
K .  B . 541), nam ely, th a t  th e  te rm s o f  the  
c o n tra c t o f  carriage such as th is  do n o t exclude 
the  opera tion  o f sect. 502. There, as here, 
the re  was an express exception o f  fire , b u t  no 
exception o f  im seaworthiness. T he  C ourt o f 
A ppea l he ld , th a t  th e  shipow ner was n o t 
ba rred  fro m  re ly in g  on sect. 502, re jec tin g  the  
som ewhat pa radox ica l a rgum ent th a t  words 
in tended to  reduce the  sh ipow ner’s l ia b i l i ty ,  
should be deemed to  increase i t .

I  ho ld  th a t  the  defendants’ c la im  fo r  12451. 
fa ils .

The second head o f  coun te rc la im  is fo r  
2471. 18s. 7d., because ce rta in  maize fro m  
holds Nos. 2 and 4 was de live red in  a damaged 
co n d itio n  a t  H a m b u rg . T he  p la in t if fs , b y  
le tte r, a d m itte d  th e  fa c t and th e  am o un t o f  the  
damage, b u t  reserved th e  r ig h t  to  d ispu te  
l ia b i l i t y . The m a tte r has been le f t  in  a curious 
p o s itio n  on th e  pleadings. The defendants 
are indorsees o f  th e  b ills  o f  lad ing , and are 
a d m itte d  to  be owners o f  th e  goods. T hey  are 
a separate f irm — how ever closely a llied— fro m  
th e  A rge n tin e  com pany, w ho were charterers 
and shippers, and hence, as independent 
indorsees, are e n tit le d  to  re ly  on th e  estoppel 
con ta ined in  th e  b i l l  o f  lad ing , nam ely, “  Shipped 
in  good o rder and c o n d itio n ,”  and on th e  unde r
ta k in g  to  be de live red “  in  lik e  good order 
and co n d itio n .”  T he  p la in t if fs  m ay  then , i f  
so m inded, re ly  on an exception  such as inhe ren t 
v ice  o r sea perils . B u t  th e  p la in t if fs  have 
pleaded n o th in g  o f  th a t  k in d , and s im p ly  p u t 
th e  fa c t in  issue on th e  pleadings, a fte rw ards, 
b y  le tte r, a d m itt in g  th e  fa c t and th e  am oun t o f 
damage found  on discharge a t H a m bu rg . 
There is l i t t le  evidence th a t  th e  damage was in  
the  feeders o f  Nos. 2 and 4 ho lds, and had no 
re la tio n  to  th e  fire  o r hea ting  in  N o . 2 a . The 
m aster said in  evidence th a t  th e  maize on sh ip
m en t seemed to  h im  in  good con d ition . The 
sh ip  a rrive d  a t H a m b u rg  on th e  25 th  A ug ., 
ha v in g  been delayed fou rteen  days o r m ore b y  
th e  de v ia tio n  rendered necessary b y  w h a t 
I  have fou nd  to  be unsea w orth iness. On the  
19 th  A ug ., hea ting  a t  places m en tioned was 
observed in  th e  maize. There was some ra in  
w h ile  th e  sh ip  was a t M ontevideo, and th e  
hatches seem to  have been open the re  fro m  
tim e  to  t im e  fo r  v e n tila tio n . I t  seemed 
im possib le to  m e a t th e  close o f the  case, when 
the  m a tte r was f irs t  gone in to , to  a llo w  the  
p la in t if fs  to  am end th e ir  re p ly  and raise an 
issue o f in he ren t vice , w h ich  was a new issue o f 
fac t, and w o u ld  have in vo lve d  evidence fro m  
th e  shippers in  the  P la te , and also w o u ld  have 
raised fu r th e r  issues b y  w ay o f  answer. On 
th e  pleadings as th e y  stand th is  c la im  is unde
fended, and th e  defendants are e n tit le d  to  
ju d g m e n t fo r  the  am o un t c la im ed.

In  the  resu lt, the  c la im  is dism issed and 
ju d g m e n t is entered fo r  defendants w ith  costs. 
O n the  coun te rc la im  ju d g m e n t is entered fo r 
defendants fo r  2471. 18s. 7d. and fo r  1801. 16s., 
and th e y  are also aw arded the  general costs o f

th e  action . B u t  as defendants had fa ile d  on  
th e  coun te rc la im  fo r  12451. 11s. lOd. in  respect 
o f  loss o f o r damage to  th e ir  cargo, costs on th a t  
issue are aw arded p la in t if fs , except th a t  costs 
in cu rred  before th e  am endm ent p lead ing sect. 
502 are to  be p a id  b y  p la in tiffs .

Judgm ent fo r  defendants on c la im  
and p a r t o f counterclaim .

The p la in t if fs  appealed against th e  o rd e r 
g iv in g  ju d g m e n t fo r  th e  defendants on th e  c la im , 
and th e  defendants cross-appealed against th e  
o rder d ism issing th e ir  coun te rc la im  fo r  12451.

Raeburn, K .C ., Clement Davies, K .C . and 
Sim ey  fo r  th e  appe llants, th e  p la in tiffs .

S ir Robert Aske, fo r  the  
defendants.

respondents, th e  

Cur. ado. vu lt.
J u ly  29.— The fo llo w in g  judgm ents  were 

read :

S c r u t t o n , L .  J .— T h is  appeal raises a question 
in  th e  h ighe r a ltitu de s  o f  th e  la w  o f  sh ipp ing  
and  general average, w h ich  has been the  sub ject 
o f  m uch difference o f  o p in ion  in  th e  Profession 
fo r  m an y  years. I t  can be sta ted  s h o rtly  to  
be, w h a t is th e  rea l m eaning and lim ita t io n s  o f  
sect. 502 o f  th e  M erchan t S h ipp ing  A c t  1894, 
w h ich  relieves the  sh ipow ner fro m  ce rta in  
lia b ilit ie s  in  th e  case o f  fire , when app lied  to  
cases where th e  sh ip  was unseaw orthy a t 
s ta rtin g , and th e  unseaworthiness caused the  
fire  and general average expend itu re  to  avo id  
fu tu re  fire  ?

F o rtu n a te ly , the  facts are n o t re a lly  in  d is 
pu te . The steam ship Campus, ha v in g  ca rried  
coal fro m  E ng la nd  to  the  P la te , was charte red 
to  ta k e  a cargo o f  g ra in  to  H a m b u rg . T he  
shipowner, to  save th e  expense o f  coa ling  a t the  
P la te , had  carried  su ffic ien t bunkers on the  
o u tw a rd  voyage to  take  h im  home. B u t,  as 
has happened in  m any o th e r cases, the  bu nke r 
coal a t th e  P la te  tu rn e d  o u t to  be in  a dangerous 
con d ition . W h ile  th e  sh ip  was load ing , the re  
were tw o  sm all fires in  tw o  separate bunkers on 
th e  p o r t  side, w h ich  the  cap ta in , u n fo rtu n a te ly , 
d id  n o t re p o rt to  h is agents o r owners. On 
s ta rtin g , before th e  vessel g o t over M a rt in  
G arcia B a r, ano the r and m ore serious fire  
b roke  o u t in  a th ird  and la rge r b u nke r on the  
p o r t  side, and the  m aize n e x t to  th a t  b u n ke r 
was found  to  be heated and in  danger o f  ca tch ing  
fire . I t  became necessary to  p u t  in to  M on te 
v ideo as a p o r t  o f  refuge, in  w h ich  process p o r t 
o f  refuge expend itu re  was incu rred . T he  
shipow ner th e n  sued th e  cargo-owner fo r  
c o n tr ib u tio n  to  th is  general average expend itu re  
to  w h ich  the  cargo ow ner rep lied  th a t  as the  
expend itu re  was occasioned b y  the  fa u lt  o f  
th e  shipow ner in  sending an unseaw orthy sh ip  
to  sea, th e  shipow ner cou ld  n o t recover such 
expend itu re . The cargo-owner c la im ed the  
va lue o f  th e  m aize destroyed b y  fire  ; to  th is  
and to  the  prev ious defence o f  the  cargo-owner 
the  shipow ner rep lied  th a t  sect. 502 o f  th e  
M erchan t S h ipp ing  A c t  1894 p ro tec ted  h im . 
W rig h t,  J . in  a v e ry  care fu l ju d g m e n t, he ld
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t h a t  th e  section p ro te c ted  h im  against the  
cargo-ow ner’s c la im , b u t  d id  n o t sup po rt o r 
ju s t i fy  h is ow n c la im  fo r  general average 
co n trib u tio n .

I t  is possible to  deal s h o rtly  w ith  the  cargo- 
o w n e r’s appeals. Sect. 502 is in  these term s : 
“  T he  ow ner o f a B r it is h  sea-going ship, o r any 
share the re in , sha ll n o t be liab le  to  m ake good 
to  an y  e x te n t w ha teve r a n y  loss o r damage 
happen ing w ith o u t h is ac tu a l fa u lt  o r p r iv i t y  
in  th e  fo llow ing  cases, nam ely, ( i) W here any 
goods, m erchandise, o r o th e r th in gs  whatsoever 
taken  in  o r p u t  on board  his sh ip  are lo s t o r 
dam aged b y  reason o f fire  on board  the  sh ip .”  
I f  the re  were no a u th o r ity  i t  w ou ld , I  th in k , 
be a d if f ic u lt  and im p o rta n t question w hethe r 
th e  section p ro tec ted  th e  shipow ner i f  the  fire  
was caused b y  in it ia l unseaworthiness. I t  is 
c lear th a t  in  such circum stances the  exception  
in  th e  con tra c t o f a ffre ig h tm en t “  Are on 
board  ”  w o u ld  n o t p ro te c t the  shipowner 
fro m  the  breach : (see The G len fru in , 5 Asp. 
M ar. L a w  Cas. 4 1 3 ; 1885, 52 L .  T . R ep. 
769 ; 10 P rob . D iv . 103 ; and Tattersa ll v . 
N a tio n a l Steamship Company, 5 Asp. M ar. 
L a w  Cas. 2 0 6 ; 1884, 50 L . T . R ep. 299 ; 
12 Q. B . D iv .  297). B u t  w hethe r the  
unseaworthiness o f the  sh ip  causing the  fire  
destroys th e  s ta tu to ry  p ro te c tio n  has, in  m y  
op in ion , been decided in  the  negative b y  
a u tho ritie s  b in d in g  th is  cou rt, tho ugh  th e  
question  is w e ll w o r th y  o f rev iew  in  th e  House 
o f  Lo rds . In  V irg in ia  C aro lina  Chemical 
Com pany  v .  N o rfo lk  and N o rth  Am erican  
Steam S h ipp ing  Company (12 Asp. M ar. 
L a w  Cas. 8 3 ; 105 L .  T . R ep. 810 ; (1912) 
1 K .  B . 229), tw o  p re lim in a ry  questions were 
ordered to  be tr ie d  : (1) w hether unseaw orth i
ness o f  the  ship causing fire  destroyed the  
p ro te c tio n  g iven  b y  sect. 502 ; (2) w he the r a 
special c o n tra c t as to  unseaworthiness conta ined 
in  th e  b i l l  o f  la d in g  preven ted th e  shipowner 
fro m  re ly in g  on sect. 502. As to  th e  f irs t  
question  B ra y , J ., and th e  C ourt o f A ppea l he ld  
th a t  such unseaworthiness d id  n o t destroy the  
p ro te c tio n  o f  th e  s ta tu te . T hey  he ld  (2) th a t  
th e  special clause in  the  b i l l  o f  la d in g  d id  destroy 
th e  p ro te c tio n  o f the  s ta tu te . The case was 
ta ke n  to  th e  House o f  Lo rds  w h ich , on the  
21st O ct. 1912, declined to  decide the  questions 
asked t i l l  i t  was ascerta ined w hethe r th e  ship 
wras in  fa c t unseaw orthy. On th e  case being 
tr ie d  on th is  issue— th e  t r ia l  o f  w h ich , on 
evidence, the  order fo r  t r ia l  o f  p re lim in a ry  
questions had  been in tended to  avo id— th e  ship 
was found  seaworthy, and th e  questions 
became academic in  th a t  case and th e  House 
o f Lo rds  d id  n o t decide them . I t  respectfu lly  
seems to  m e a p i ty  th a t  th e  House w o u ld  n o t 
answer th e  f irs t  question, as, i f  th e y  agreed 
w ith  th e  C ourt o f A ppea l, th e  unseaworthiness 
o f  th e  ship was im m a te ria l, and th e  t r ia l  o f  an 
expensive issue o f  fa c t w o u ld  have been 
avoided.

I n  1913 I  had  to  t r y  a s im ila r question in  
In g ra m  and Royle v . Services M a ritim e  du 
T r ip o r t  (12 Asp. M ar. L a w  Cas. 387 ; 108

L .  T . R ep. 3 0 4 ; (1913) 1 K .  B . 538),
and endeavoured to  fo llo w  th e  decision 
o f th e  C ourt o f  A ppea l in  V irg in ia  C aro lina  
Chemical Company v . N o rfo lk  and N o rth  
A m erican Steam S h ipp ing  Company (sup.). O n 
appeal, the  c o u rt fo llow ed the  V irg in ia  C aro lina  
case (sup.), on the  f irs t  question, b u t  he ld  th a t  
I  had m isapp lied  its  decision on th e  second 
question. The resu lt is th a t  th is  c o u rt is bound 
to  h o ld  th a t  the  p ro te c tio n  g iven b y  sect. 502 
o f th e  M erchan t S h ipp ing A c t  1894, against 
cla im s fo r  loss o f o r damage to  goods is n o t 
rem oved i f  unseaworthiness causes th e  fire , 
tho ugh  in  such a case the  p ro te c tion  o f  th e  
exceptions in  the  b i l l  o f  la d in g  is los t. The 
m a tte r  can o n ly  be dea lt w ith  b y  the  House o f 
Lo rds. The c la im  o f the  cargo-owner is then  
fo r  damage caused to  h is goods b y  fire  ; th is  is 
th e  exact th in g  fro m  w h ich  th e  words o f sect. 
502 p ro te c t th e  shipowner. The cargo-owner 
in  h is cross-appeal relies on tw o  po in ts  : (1) 
T h a t there  is no su ffic ien t evidence th a t  the  
damage to  th e  maize was caused b y  fire  in  the  
ad jacen t bunke r, th e  maize be ing seen to  steam 
before fire  was a c tu a lly  seen in  the  bunke r. 
I  have considered th e  de ta ils  o f th e  evidence 
and am  satisfied th a t  the re  is no ground  fo r  
in te rfe r in g  w ith  the  decision o f  W r ig h t, J .,  on 
th is  p o in t. (2) T h a t the  judge  below  should 
have found  “  ac tua l fa u lt  o r p r iv i t y  ”  in  the  
m anaging d ire c to r o f  the  p la in t if f  com pany, 
destroy ing  the  p ro te c tio n  o f th e  s ta tu te . There 
is no g round fo r saying th a t  im p rope r bunkers 
were supplied to  th e  ship, o r th a t  the  owners 
knew  o f the  tw o  ea rly  fires, b u t  i t  is said th a t  
the re  was ac tu a l fa u lt  in  n o t g iv in g  in s tru c tion s  
to  th e  m aster as to  w h a t to  do i f  signs o f  f ire  
in  the  bunkers showed themselves. T h is  seems 
to  me n o t to  be a case lik e  Standard O il 
Company o f New Y ork  v . Clan L in e  
Steamers L im ite d  (16 Asp. M ar. L a w  Cas. 
273; 130 L .  T . R ep. 481 ; (1924) A . C. 100), 
where th e  owners had  special in fo rm a tio n  as 
to  the  s ta b il ity  o f a p a rtic u la r ty p e  o f ship, 
w h ich  a m aster cou ld  n o t be expected to  know , 
and were he ld  in  fa u lt  fo r  n o t com m un ica ting  
th a t  in fo rm a tio n  to  the  m aster. I t  is ra th e r 
lik e  ou r decision in  Cosmpolitan S h ipp ing  Com
p a ny  (Incorporated) v.‘  H atton  and Cookson 
L im ite d  (L iverpool) ; The Rostellan (ante, p. 
130 ; 1930, 143 L .  T . Rep. 296), where we he ld 
th a t  owners were n o t bound to  g ive expe ri
enced and com peten t officers de ta iled  in s tru c 
tions  as to  exam ina tion  o f  h u ll and sails before 
s ta rtin g  on a voyage.

F o r these reasons th e  cross-appeal o f  the  
cargo-owners against th e  decision o f W r ig h t, J ., 
d ism issing th e ir  c la im  fo r  damage to  th e ir  goods 
b y  fire  on th e  g round  th a t  sect. 502 pro tects 
th e  shipowner, m us t fa il.

The appeal o f th e  shipowner raises m uch m ore 
d if f ic u lt  questions, and requires a care fu l con
s idera tion  o f  th e  na tu re  o f th e  c la im  and the 
words o f  th e  s ta tu te . The shipowner’s p ro 
te c tio n  is fro m  l ia b i l i t y  where goods are lo s t o r 
damaged b y  fire  on board  h is  ship ; h is  present 
c la im  is fo r  a c o n trib u tio n  to  general average
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expend itu re  in cu rred  to  p re ven t ships and goods 
be ing lo s t o r damaged b y  fire  in  th e  fu tu re . There 
is a m arked  difference between general average 
sacrifice o f  sh ip  o r goods, such as je tt is o n , the  
whole o f  w h ich  can be recovered fro m  the  
u n d e rw rite r as a loss b y  pe rils  insured against 
f ire  : (Dickenson  v . Ja rd in e , 3 M ar. L a w  
Cas. (O.S.) 12 6 ; 1868,. 18 L .  T . R ep. 7 1 7 ; 
L .  R ep. 3 C. P . 639), and general average 
expend itu re , w h ich  canno t be so recovered : 
(The M a ry  Thomas, 7 A sp. M a r. L a w  Cas. 
495 ; 71 L .  T . R ep. 104 ; (1894) P . 108 ;
see also A rn o u ld  on M arine  Insurance,
s. 976). T he  recovery o f a c o n tr ib u tio n  to  
general average expend itu re  does n o t re la te  to  
damage to  goods, b u t to  a m a tte r pe cu lia r to  
th e  la w  o f  th e  sea re la tin g  to  general average. 
T he  a u th o ritie s  la y  dow n th a t  sect. 502 has 
n o th in g  to  do w ith  general c o n trib u tio n s  
and canno t be used as a defence against 
them .

I n  Schm idt v . R oyal M a i l  S teamship Company 
(4 A sp  M ar. L a w  Cas. 217n ; 1876,45 L .  J . Q. B . 
646) on the  voyage, w ith o u t fa u lt  o f  shipow ner o r 
cargo-owner, f ire  b roke  ou t, and in  ex tin g u ish 
in g  i t  o th e r goods were dam aged b y  w a te r 
th ro w n  dow n th e  ho ld . W hen  th e  shipowner 
was asked to  co n trib u te  to  th e  cost o f  th is  
measure as a general average sacrifice he rep lied  
th a t  sect. 502 freed h im  fro m  damage b y  fire  
and, there fore, fro m  th is  c la im . B la ckb u rn , J ., 
and Lush , J ., he ld  th a t  th e  section was no 
defence to  a c la im  fo r  c o n tr ib u tio n  to  th e  cost 
o f  sacrifices made fo r  th e  general bene fit to  
a v e rt loss b y  fire .

T h is  was confirm ed in  Greenshields, Cowie, 
and Co. v . Stephens and Sons L im ite d  (11 Asp. 
M ar. L a w  Cas. 167 ; 99 L .  T . R ep. 597 ; (1908) 
A . C. 431), b y  th e  House o f  L o rds . There a fire  
broke o u t in  th e  cargo o f  coal w h ile  on the  
voyage, w ith o u t the  fa u lt  o f  sh ipow ner o r cargo- 
ow ner, tho ugh  fro m  th e  fa u lt  o f  the  cargo, and 
th e  vessel, as in  th e  present case, p u t  in to  a p o r t 
o f  refuge to  save the  whole adven tu re . Thecargo- 
owners c la im ed fro m  the  shipow ner c o n trib u tio n  
to  th e  general average sacrifice o f th e  coal. The 
shipowner, am ong o th e r po in ts , to o k  the  p o in t 
th a t  as the  c la im  was consequent on th e  fire , he 
was freed b y  sect. 502 fro m  lia b i l i t y .  The 
House o f Lo rds , a ffirm in g  th e  C ourt o f A ppea l, 
and a p p ro v ing  Schm idt v . R oyal M a i l  Steamship 
Company (sup.), he ld  th e  s ta tu te  was no defence. 
L o rd  H a ls b u ry  said (99 L .  T . Rep. 597 ; (1908) 
A . C. a t p . 435) : “ As to  th e  p o in t unde r the  
s ta tu te , I  agree w ith  the  C ourt o f A ppea l th a t  
i t  is m uch too  la te  to  raise such a p o in t now, 
even i f  the re  were m ore in  i t  th a n  I  th in k  the re  
is. The rea l answer, however, is th a t  the  
s ta tu te  is n o t dealing w ith  average a t a ll, and 
th is  has been in  effect decided long ago, e ithe r 
upon the  words o f  th is  s ta tu te  o r words w h ich  
w o u ld  have ra ised th e  same p o in t in  o th e r 
s ta tu tes .”  I f  the  s ta tu te  is he ld  to  be no 
defence to  the  sh ipow ner against a c la im  fo r  
general average c o n trib u tio n  to  sacrifice o r 
expend itu re  caused b y , and used to , a v e rt fire , 
i t  is d if f ic u lt  to  see how  i t  can be used to  support

such a c la im . The a rgum ent is p u t  in  th is  w a y . 
B y  th e  la w  o f th e  sea, a p a rt fro m  Y o rk -A n tw e rp  
Ru les, a p a r ty  to  the  adven tu re  canno t recover 
a general average c o n tr ib u tio n  to  a v e rt a p e ril 
w h ich  is caused b y  h is ow n “  fa u lt . ”  “  F a u lt  ”  
has been in te rp re te d  as “  actionab le  f a u l t . "  
There fore, in  The Carron P a rk  (6 Asp. M ar. L a w  
Cas. 543; 63 L .  T . R ep. 356; 15 P rob . D iv .  203) 
S ir James H annen refused to  a llow  the  negligence 
o f th e  sh ip-ow ner’s servants to  p re ven t th e  sh ip
ow ner fro m  c la im in g  a general average c o n tr ib u 
t io n  to  expend itu re  to  a v e rt a p e r il caused b y  
such negligence. H e  d id  so fo r  th e  reason th a t  
as in  th e  cha rte r th e  sh ipow ner had an exception 
p ro te c tin g  h im  against the  negligence o f  his 
servants, he was n o t le g a lly  “  in  fa u lt . ”  The 
C ourt o f A ppea l, in  M ilh u rn  and Co. v . Jam aica  
F r u i t  Im p o rtin g  and T ra d in g  Company o f
T.ondon (11 Asp. M ar. L a w  Cas. 122; 8 3 L .T .R e p . 
321; (1900) 2 Q. B . 540) in  s im ila r circum stances 
he ld  th e  same th in g . B u t  the  present case is 
q u ite  d iffe re n t. U nseaworth iness has caused 
th e  fire , and the  sh ip  ow ner has no p ro te c tio n  
unde r th e  c o n tra c t o f  a ffre ig h tm e n t against 
unseaworthiness. T h a t the  sh ip  s ta rted  
unseaw orthy preven ted  the  sh ipow ner fro m  
re ly in g  on th e  exception  “  fire  on board  ”  
o r an y  special p ro v is io n  o f  th e  Y o rk -A n tw e rp  
R u les 1924, a lte rin g  th e  la w  o f  th e  sea. 
Indeed, counsel fo r  th e  appe llan ts  agreed 
he cou ld  ge t no p ro te c tio n  o u t o f  those rules, 
in  v ie w  o f  th e  p rov iso  to  R u le  D . The sh ip 
ow ner th e n  a tte m p ts  to  say in  answer to  a 
defence to  the  c la im , w h ich  is “  Y o u  are 
in  fa u lt  fo r  p ro v id in g  an unseaw orthy sh ip  
where th e  unseaworthiness caused th e  fire ,”  
th e  re p ly  : “  B u t  I  am  n o t in  fa u lt  fo r  sect. 502 
pro tects  me fro m  l ia b i l i t y  fo r  damage to  goods 
b y  fire .”  B u t  th e  answer o f  Greenshields, 
Cowie, and Co. v . Stephens and Sons L im ite d  
(sup.) is : “  The s ta tu te  has n o th in g  to  do 
w ith  general average c o n tr ib u tio n  to  expenses 
in cu rred  to  a v e rt f ire  in  th e  fu tu re  and is 
n o t a defence to  such a c la im .”  I t  is an 
answer to  a c la im  fo r  damage to  goods caused 
b y  fire , th o u g h  th e  sh ip  is unseaw orthy, i f  the  
decision in  V irg in ia  C aro lina  Chemical Company 
v . N o rfo lk  and N o rth  A m erican Steam S h ip p in g  
Company (sup.) is r ig h t, b u t  on  th e  a u th o r ity  
o f  th e  House o f  Lo rds  in  Greenshields, Cowie, 
&and Co. v . Stephens and Sons L im ite d  (sup.), 
i t  has n o th in g  to  do w ith  cla im s fo r  general 
average co n trib u tio n , tho ugh  fire  caused the 
sacrifice o r expend itu re . The p o in t m ay  be 
p u t  in  o th e r words thus  : the re  is no exception  
in  th e  c o n tra c t o f  a ffre ig h tm e n t against unsea
w orth iness, and as th e  fire  was caused b y  
unseaworthiness the  exception “  fire  on board  ”  
and th e  in c lus ion  o f  th e  Y o rk -A n tw e rp  R u les 
do n o t p ro te c t th e  shipowner. As fa r  as th e  
c o n tra c t o f  a ffre ig h tm e n t is concerned, he is 
“  in  fa u lt  ”  w ith  no co n tra c tu a l p ro te c tion . 
W hen, there fore , he tr ie s  to  recover, n o t th e  
loss o f  goods o r sh ip ’s tack le , w h ich  under 
Dickenson  v . Ja rd in e  (sup.) he m ig h t, perhaps, 
recover against un de rw rite rs  as a loss b y  fire, 
b u t  general average expend itu re  to  a ve rt fu tu re
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fire , th e  w hole o f  w h ich , unde r The M a ry  Thomas 
(sup.) he cou ld  n o t recover fro m  un de rw rite rs  
as a loss b y  fire , th e  cargo-owner meets h im  
w ith  a defence : “  T he general average expend i
tu re  was due to  y o u r fa u lt  fo r  w h ic h  th e  
co n tra c t o f  a ffre ig h tm e n t does n o t excuse you , 
as i t  d id  in  The Carron P a rk  (sup.) and M ilb u rn  
v . Jam a ica F r u i t  Im p o rtin g  and T rad ing  
Company o f London (sup.).”  “  T h a t m ay  be
so,”  says th e  shipowner, “  b u t  sect. 502 o f  th e  
s ta tu te  excuses me, so I  am  n o t in  fa u lt . ”  The 
answer is th a t  th e  s ta tu te  b y  its  words does n o t 
excuse the  shipow ner fro m  l ia b i l i t y  fo r  general 
average c o n tr ib u tio n  to  expend itu re , as was 
decided b y  th e  House o f  Lo rds  in  Greenshields, 
Cowie, and Co. v . Stephens and Sons L im ite d  
(sup.), and, there fore, th e  sh ipow ner rem ains 
in  h is o r ig in a l fa u lt  unde r th e  c o n tra c t o f 
a ffre ig h tm e n t o f  unseaworthiness causing loss, 
n o t excused b y  a s ta tu te  w h ic h  does n o t free 
h im  fro m  l ia b i l i t y  to  c o n trib u te  to  general 
average expend itu re  caused to  avo id  fu tu re  fire . 
The w o rd in g  o f  sect. 502 does n o t seem to  have 
any re la tio n  to  cla im s fo r  general average 
expend itu re .

In  m y  v ie w , W r ig h t,  J . came to  a correc t 
conclusion on b o th  th e  appeal and th e  cross
appeal. T hey  should b o th  be dism issed w ith  
costs, w ith  a se t-o ff o f  costs. B u t  as m y  
b ro thers  take  a d iffe re n t v ie w  on th e  appeal 
b y  th e  shipowner, th e  ju d g m e n t o f th e  c o u rt 
w i l l  be as th e y  propose.

G r e e r , L .J .— T h e  l ia b i l i t y  to  c o n trib u te  to  
general average arises when in  th e  course o f  a 
voyage a sacrifice is m ade o f  some o f  the  
p ro p e rty  a t r is k , o r  expense is in cu rred  in  
o rder to  a v e rt some im p en d in g  danger to  a ll 
th e  p ro p e rty  a t r is k . T hou gh  th e  o b lig a tio n  
to  co n trib u te , and th e  r ig h t  to  dem and con
tr ib u tio n ,  m ay  be con tro lled  b y  con tra c t, i t  
d id  n o t in  o r ig in  depend upon  con tra c t, b u t  on 
an equ itab le  ru le  adopted fro m  th e  R hod ian  
laws to  th e  effect th a t  e x tra o rd in a ry  sacrifices 
made o r expenses in cu rred  fo r  th e  p reserva tion  
o f th e  ship and cargo in  th e  t im e  o f  p e r il should 
be borne p ro p o rtio n a lly  b y  a l l w ho are in 
terested : (see pe r V aughan W illia m s , L .J . ,  
and A . L .  S m ith , L .J . ,  in  M ilb u rn  and Co. v . 
Jam aica F r u i t  Im p o rtin g  and T ra d in g  Company 
o f London (11 Asp. M ar. L a w  Cas 122; 38 L .  T . 
R ep. 321 ; (1900) 2 Q. B . 540).

“  B efore e ith e r th e  sh ipow ner o r th e  owner 
o f  th e  cargo can c la im  c o n tr ib u tio n  as general 
average fo r  a sacrifice o f  h is  p ro p e rty , o r an 
expense in cu rre d  b y  h im , in  o rder to  a v e rt a 
to ta l loss o f  sh ip  and cargo, he m us t be in  a 
p o s itio n  to  p rove  in  case o f  need th a t  the  to ta l 
loss in  question  was n o t one fo r  w h ich  he h im se lf 
w o u ld  have had  to  p a y .”  T h is  d e fin itio n  is 
quoted fro m  Low ndes on General Average, 
6 th  e d it., a t  p . 35. I  th in k  i t  accu ra te ly  sum 
marises th e  essential elem ents in v o lv e d  in  the  
concep tion  in  E n g lish  la w  o f  a r ig h t  to  share in  
general average. Judges have fro m  t im e  to  
t im e  s ta ted  in  v a ry in g  words th e  circum stances 
w h ich  g ive  rise to  a r ig h t  to  general average 
c o n trib u tio n . F o r exam ple, B la c k b u rn , J . in  

V o l . X V I I I . ,  N . S.

K em p  v . H a llid a y , said 2 M a r. L a w  Cas. (O .S.) 
271 ; (1865, 14 L .  T . R ep. 762 ; 6 B . &  S. 723, 
a t p . 746) : “  I n  o rder to  g ive  rise to  a  
charge as general average, i t  is  essential 
th a t  the re  shou ld  be a v o lu n ta ry  sacrifice tO' 
preserve m ore sub jects th a n  one exposed to  a  
com m on je op ardy , b u t  an  e x tra o rd in a ry  ex 
pe nd itu re  in cu rre d  fo r  th a t  purpose is as m uch  
a sacrifice as if ,  instead o f  m oney be ing ex 
pended fo r  th e  purpose, m oney’s w o rth  were 
th ro w n  aw ay. I t  is  im m a te r ia l w h e the r a 
sh ipow ner sacrifices a cable o r an anchor to  
ge t th e  ship o ff a shoal, o r  pays the  w o rth  o f 
i t  to  h ire  those e x tra  services w h ich  ge t her 
o ff.”  L o rd  K in gsd ow n  in  E x  Galam Cargo, 
said (33 L .  J . A d m ., 97, a t  p . 1 0 2 ): “  I t  is a 
loss in cu rre d  fo r  th e  general bene fit o f  th e  ship 
and cargo, to  w h ich  those w ho have received 
th e  bene fit are b y  la w  lia b le  to  c o n trib u te  
ra te a b ly .”  T he  e ffect o f  th e  ju d ic ia l de fin itions  
g iven  fro m  t im e  to  t im e  w ith  regard  to  general 
average is s ta ted  in  a rt.  108 o f  S c ru tton  on 
C harte r-parties  12 th  e d it., a t  p . 313, as fo llow s : 
“  A l l  loss w h ich  arises in  consequence o f  e x tra 
o rd in a ry  sacrifices made o r expenses in cu rred  
fo r  th e  preserva tion  o f  th e  sh ip  and  cargo 
comes w ith in  general average, and m us t be 
borne p ro p o rtio n a b ly  b y  a l l w ho are in te rested . 
T o  g ive  rise to  a c la im  fo r  general average 
c o n tr ib u tio n  : (1) There m us t be a com m on 
danger w h ich  m us t be rea l, and n o t m ere ly  
apprehended b y  th e  m aster, how ever reason
a b ly . (2) There m us t be a necessity fo r  a 
sacrifice. (3) T he  sacrifice m us t be v o lu n ta ry .
(4) I t  m us t be a rea l sacrifice, and n o t a m ere 
de s tru c tion  and casting  o ff o f  th a t  w h ic h  had 
become a lready  lo s t and consequently o f  no 
va lue . (5) There  m us t be a saving o f  the  
im p e rille d  p ro p e rty  th ro u g h  th e  sacrifice. 
(6) The  com m on danger m u s t n o t arise th ro u g h  
an y  d e fa u lt fo r  w h ic h  th e  in te res t c la im in g  a 
general average c o n tr ib u tio n  is lia b le  in  law . 
There fore, th e  fa c t th a t  th e  com m on danger 
arises fro m  th e  na tu re  o f th e  cargo— fo r exam ple, 
fro m  spontaneous com bustion  o f  coal— does 
n o t p re ven t th e  cargo-owner fro m  c la im in g  
c o n tr ib u tio n  fo r  sacrifice o f  th e  cargo, unless 
he was g u ilty  o f  some breach o f  c o n tra c t o r o f 
d u ty  in  sh ipp ing  i t . ”

T he  question has been discussed fro m  t im e  
to  t im e  w h e the r th e  l ia b i l i t y  to  c o n trib u te  
arises o u t o f  c o n tra c t o r in dependen tly  o f  
con tra c t. F ro m  th e  na tu re  o f  th e  case i t  seems 
th a t  in  o r ig in  th e  r ig h t  to  c o n tr ib u tio n  was 
q u ite  independent o f  an y  con tra c t. The  la w  
governs th e  re la tions  o f  cargo-owners to  sh ip 
owners between w hom  the re  is a co n tra c t o f  
carriage, and the  re la tions  between one cargo- 
ow ner and ano the r cargo-owner between w hom  
no co n tra c tu a l nexus subsists. T hough  th e  
o r ig in  o f  th e  r ig h ts  to  a general average con
t r ib u t io n  does n o t arise fro m  con tra c t, i t  m ay 
as between sh ipow ner and cargo-owner be 
co n tro lle d  b y  con tra c t, and th e  Y o rk -A n tw e rp  
R u les were d ra w n  up fo r  th e  purpose o f  regu
la tin g  th e  co n tra c tu a l r ig h ts  o f  sh ip  and cargo- 
ow ner so fa r  as consistent w ith  th e  express 

| c o n tra c t m ade between th e m . I t  m ig h t w e ll
Y
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have been decided a t one t im e  th a t  i t  was in 
equ itab le  to  a llow  a sh ipow ner w ho had  b y  his 
fa u lt  b ro u g h t abou t th e  danger w h ich  gave rise 
to  th e  general average sacrifice an y  r ig h t  to  any 
c o n tr ib u tio n  in  th e  na tu re  o f  general ayerage. 
I t  m ig h t have been he ld  th a t  th e  la w  disabled 
h im  fro m  recovering  i f  he was in  fa u lt  q u ite  
irre spec tive ly  o f  th e  question w he the r the  
co n tra c t between h im  and the  cargo-owner 
excused h im  fro m  th e  consequences o f  such 
fa u lt ,  and as po in te d  o u t b y  counsel fo r  the  
appe llan ts  in  a rgum ent, th e  la te  M r. Carver 
adop ted th is  v ie w  o f  th e  la w  u n t i l  he fe lt  
h im s e lf p rec luded fro m  m a in ta in in g  i t  b y  the  
decision o f  th e  C ourt o f  A ppea l in  M ilb u rn  and  
Co. v . Jam a ica F r u i t  Im p o rtin g  and T rad ing  
Com pany o f London (sup.), w h ich  approved and 
a ffirm ed  th e  decision in  The Carron P a rk  (6 
A sp. M a r. L a w  Cas. 543 ; 63 L .  T . R ep. 356 ; 
(1890) 15 P .D . 203). T he  effect o f  these 
tw o  decisions appears to  me to  be th a t  in  
considering w hethe r the  shipow ner is in  fa u lt  
so as to  lose h is r ig h t  to  c o n tr ib u tio n , 
th e  question  is w hether, ha v in g  regard  to  h is 
ob lig a tio ns  to  th e  cargo-owners, he has com 
m itte d  an ac tionab le  w rong  w h ich  has g iven 
rise to  th e  need fo r  th e  general average sacrifice 
o r expenses. I n  K is h  v . T a y lo r  (12 Asp. M ar. 
L a w  Cas. 2 1 7 ; 106 L .  T . R ep. 900 ; (1912) 
A . C. 604) L o rd  A tk in s o n  describes the  
sh ipow ner w ho is d ise n title d  to  recover as a 
w rongdoer. I n  The Carron P a rk  (sup.), the  
c h a rte r-p a rty  con ta ined an exception  o f  neglect 
o r  d e fa u lt o f  th e  m aster, crew , o r o th e r servants 
o f  th e  shipowner. The defendants in cu rre d  a 
general average expend itu re  to  w h ich  th e y  
were he ld  to  be e n tit le d  to  ca ll on th e  cargo- 
ow ner to  c o n trib u te  on th e  g round th a t  th e  loss 
w o u ld  n o t have fa lle n  on th e  shipowner, and 
th e  exp en d itu re  and sacrifice made b y  h im  was 
n o t made to  a v e rt loss fro m  h im se lf alone, b u t  
was made to  a v e rt a loss th a t  w o u ld  fa l l  on a ll 
the  in te rests in vo lve d . I n  th a t  case the  
P resident re lied  upon th e  s ta tem en t o f  L o rd  
W atson  in  Strang, Steel and Co. v . Scott and Co. 
(6 Asp. M ar. L a w  Cas. 4 1 9 ; 61 L . T . R ep. 
5 9 7 ; (1889) 14 A p p . Cas. 601), th a t  the  
fa u lt  o f  th e  m aster w ou ld  p re ven t the  owner 
o f  a sh ip  fro m  recovering  a general average 
c o n tr ib u tio n  (61 L .  T . R ep. 597, a t p. 5 ; 
14 A pp . Cas. a t p . 609) “  unless the
cond itions  o rd in a r ily  e x is tin g  between parties 
s tand ing  in  th a t  re la tio n  have been va rie d  b y  
special co n tra c t between the m  and th e ir  
shippers.”  T h is  case was approved and fo l
low ed in  th e  C ourt o f  A ppea l in  M ilb u rn  and  
Co. v . Jam aica F r u i t  Im p o rtin g  and T rad ing  
Company o f London (sup.). The a rgum en t th a t 
p re va iled  in  th e  la tte r  case was v e ry  c learly  
s ta ted  b y  W a lto n , J .— th e n  M r. J . W a lto n , Q.C. 
The  reason w h y  b y  th e  la w  m a ritim e  th e  sh ip
ow ner canno t o b ta in  general average c o n tr ib u 
t io n  in  respect o f  a sacrifice o r expense neces
s ita te d  b y  h is  se rvan t’s negligence is th a t,  in  
th e  absence o f  a negligence clause, he is in  
d e fa u lt, and has co m m itte d  th ro u g h  h is servant 
a breach o f  d u ty  ; and he canno t c la im  con
tr ib u t io n  tow a rds  th e  sacrifice o r expense

in cu rred  b y  h im  in  endeavouring to  o b v ia te  the  
danger occasioned b y  h is  de fau lt. B u t ,  where 
th e  negligence o f  th e  m aster and crew  is m u tu 
a lly  excepted, th e  sh ipow ner is n o t in  de fau lt 
b y  reason the reo f, and, there fore , the re  is no 
reason in  such a case w h y  th e  r ig h t  to  general 
average c o n tr ib u tio n  shou ld  n o t e x is t in  his 
favou r.

I t  seems to  m e th a t  the  question w h ich  has 
to  be asked in  cases o f  th is  k in d  is : “  Is  the  
danger w h ich  occasions the  sacrifice o r the  
expense sought to  be recovered one fo r  w h ich  
th e  sh ipow ner is responsible to  th e  cargo- 
owners, so th a t  i t  can be said th a t  he has made 
th e  sacrifice o r in cu rred  th e  expense n o t fo r  the  
bene fit o f  a l l concerned, b u t  fo r  h is ow n bene fit 
o n ly  ? ”  I  th in k  i t  is n o t ad rem  to  say th a t  
th e  sh ipow ner’s n o n -re spon s ib ility  fo r  the  
danger is due to  a s ta tu to ry  p rov is ion , and no t 
to  th e  te rm s o f  th e  con tra c t. The fa c t rem ains 
th a t  w hethe r th e  re sp o n s ib ility  is take n  o ff his 
shoulders b y  a clause in  an A c t  o f  P a rliam e n t, 
o r b y  th e  te rm s o f  the  c o n tra c t o f  carriage, 
he is in c u rr in g  general average expenses acting  
fo r  th e  bene fit o f  a l l concerned, and n o t fo r  his 
ow n sole bene fit. I t  was suggested in  the  
course o f  th e  a rgum en t th a t  th e  s ta tu te  does n o t 
p ro v id e  th a t  th e  sh ipow ner sha ll n o t be deemed 
to  be in  fa u lt ,  b u t  o n ly  p rov ides th a t  he sha ll 
n o t be lia b le  to  m ake good th e  loss o r damage 
caused b y  reason o f  f ire  w ith o u t h is  ac tu a l fa u lt  
o r p r iv i t y .  I  do n o t th in k  the re  is an y  sub
stance in  th e  alleged d is tin c tio n  between a 
s ta tu to ry  e lim in a tio n  o f  a d u ty , and a s ta tu to ry  
p ro v is io n  th a t  the re  sha ll be no l ia b i l i t y  fo r 
an act. I n  e ith e r case i t  seems to  m e the  
d e fa u lt is nega tived . Assum ing, as we m us t do, 
ha v in g  regard  to  th e  decision in  V irg in ia  
C aro lina  Chemical Company v . N o rfo lk  and  
N o rth  A m erican Steam S h ip p in g  Company 
(12 Asp. M ar. L a w  Cas. 82 ; 105 L .  T . Rep. 
8 1 0 ; (1912) 1 K .  B . 229) th a t  damage b y  
fire  occasioned b y  unseaworthiness is w ith in  
th e  p ro te c tio n  o f  sect. 502 o f the  
M erchan t S h ipp ing  A c t  1894, i f  the  owner 
establishes th a t  such unseaworthiness was 
w ith o u t h is ac tu a l fa u lt  o r p r iv ity ,  I  am 
o f  o p in ion  th a t  the re  is n o th in g  in  the 
fac ts  o f  th is  case to  deprive  th e  shipowner 
o f  th e  r ig h t  to  c o n tr ib u tio n  c la im ed in  th is  
action .

C erta in  cases were re lied  upon b y  W r ig h t,  J . 
and in  the  a rgum ent fo r  th e  respondent before 
us as incons is ten t w ith  th is  v iew , especially 
Schm idt v . Royal M a i l  Steamship Company 
(4 Asp. M ar. L a w  Cas. 2 1 7 ; 45 L .  Jou r., 
Q. B . 646) and Greenshields, Cowie, and 
Co. v . Stephens and Sons (99 L .  T . Rep. 
597 ; (1908) A . C. 431). N e ith e r o f these cases 
was a case in  w h ich  th e  sh ipow ner’s l ia b i l i ty  
to  o b ta in  c o n trib u tio n  fro m  the  cargo-owners 
was in  question. T hey  were b o th  cases In 
w h ich  the  c la im  was b y  th e  cargo-owner against 
th e  ship. I n  Schm idt v . Royal M a i l  Steamship 
Company (sup.) i t  was he ld  th a t  an exception 
in  the  ch a rte r-p a rty  d id  n o t exem pt the  sh ip
owners from  th e  l ia b i l i t y  to  c o n trib u tio n  in  
general average, no r d id  sect. 503 o f the



ASPINALL’S MARITIME LAW CASES. 1 6 3

App.] Tempus Shipping Company Limited v . Louis Dreytus and Co. [App.

M erchan t S h ipp ing  A c t  1854. I t  is  n o t suggested 
in  th e  present case th a t  sect. 502 o f  the  
M erchan t S h ipp ing  A c t  1894 relieves th e  sh ip 
ow ner fro m  l ia b i l i t y  to  con trib u te , h u t  o n ly  
th a t  i t  pu ts  h im  in  such a po s itio n  th a t  he canno t 
be said to  be deprived  o f  his r ig h t  to  a c o n tr ib u 
t io n  fro m  th e  cargo-owners on th e  g round  th a t  
h is expenses were in cu rred  m ere ly  on his 
ow n b e h a lf and n o t on b e h a lf o f  a l l th e  in terests. 
I t  is n o t contended in  the  present case th a t  the  
shipow ner is freed fro m  m ak ing  his own 
c o n tr ib u tio n  to  th e  general average, h u t  o n ly  
th a t  the re  is n o th in g  in  th e  facts o f  th e  case th a t  
deprives h im  o f  th e  r ig h t  to  say th a t  as between 
h im  and th e  cargo-owners he was n o t in  de fau lt, 
and, there fore , the  cargo-owners m u s t c o n trib u te  
to  general average. I t  seems to  m e th a t  ne ithe r 
Schm idt v . R oyal M a i l  Steamship Company 
(sup.) no r Greenshields, Cowie, and Co. v . 
Stephens and Sons (sup.), have any bearing  on 
an y  question  we have to  de term ine in  th is  
appeal. T he  a p pe lla n t does n o t re ly  upon th e  
s ta tu te  as g iv in g  h im  a r ig h t  to  recover con
tr ib u t io n  fro m  th e  cargo-owners, h u t  he says 
th a t  i f  the  cargo-owner pleads th a t  he is d is 
e n tit le d  to  recover b y  reason o f  th e  fa c t th a t  the  
expenses were in cu rred  so le ly fo r  h im se lf, he 
th e n  can re p ly , th a t  is  n o t tru e , because b y  
reason o f the  prov is ions o f  the  A c t  w h ich  have 
n o t been a lte red  b y  agreem ent he was n o t in  
d e fa u lt a t a ll, and th a t  w hen he in cu rre d  the  
general average expenses fo r  w h ich  he is c la im 
ing , he in cu rred  th e m  n o t on his ow n beha lf, 
b u t  on b e h a lf o f  a l l th e  in te rests concerned.

I t  is  no d o u b t tru e , as L o rd  H a ls b u ry  said in  
Greenshields, Cowie, and Co. v .  Stephens and 
Sons (sup.) th a t  sect. 502 o f  th e  M erchan t 
S h ipp ing  A c t  1894 is n o t dea ling  w ith  general 
average a t a ll.  I t  does n o t q u a lify  th e  ru le  
th a t  i f  th e  sh ipow ner is in  de fau lt, and  the  
expenses he seeks to  recover are expenses he 
in cu rre d  to  save h im s e lf fro m  a loss th a t  w ou ld  
fa l l  on h im  alone, he is n o t e n tit le d  to  c a ll on 
cargo-owners fo r  c o n trib u tio n . B u t  th e  s ta tu te  
does a lte r th e  s itu a tio n  th a t  arises w hen the  
decision is take n  b y  th e  m aster to  in c u r the  
expenses in  question. B y  reason o f  the  
im m u n ity  fro m  l ia b i l i t y  created b y  th e  s ta tu te , 
th e  expenses in cu rre d  b y  th e  m aster are in cu rred  
n o t fo r  th e  sh ip  alone, b u t  fo r  a l l the  in terests 
concerned. I  do n o t th in k  The E ttr ic k  is  a 
decision to  th e  co n tra ry . Sect. 502 is a section 
w h ich  does n o t ta ke  aw ay th e  sh ip ’s responsi
b i l i t y  fo r  damages ; i t  o n ly  l im its  th e  am oun t. 
Therefore, w hen general average expenses are 
incu rred , i t  canno t be t r u ly  said th a t  th e y  are 
in cu rred  fo r  th e  bene fit o f  th e  sh ip  alone. Sect. 
502 has n o th in g  to  do w ith  th e  question  
w he the r th e  sh ipow ner is in  d e fa u lt o r  n o t ; i t  
o n ly  p rov ides th a t  where he is in  d e fa u lt the  
am o un t o f  th e  damages th a t  can be recovered 
fro m  h im  is lim ite d .

T he  respondents also re lied  upon th e  decision 
o f th e  m a jo r ity  o f th e  Supreme C o u rt o f the  
U n ite d  States in  The Irra w a d d y  (1898), 171
U.S. 195. The m a jo r ity  o f th a t  c o u rt decided 
th a t  th e  H a r te r  A c t  had no effect upon the  
r ig h t  o f the  shipowner to  recover c o n trib u tio n

fro m  th e  cargo-owners in  a case in  w h ich  a 
section o f th e  A c t  re lieved  h im  fro m  responsi
b i l i t y  in  damages. I  th in k  th e  decision o f  th e  
m a jo r ity  tu rn e d  on d is tin c tio n s  w h ich  ex is t 
between the  la w  o f  th e  U n ite d  States and the  
la w  o f  th is  c o u n try  on th e  question  o f  the  
l ia b i l i t y  o f  sh ipow ner to  cargo-owner. I t  is 
po in te d  o u t (171 U .S ., a t p . 195) th a t  “  w h a t
ever m ay  be the  E ng lish  ru ling s  as to  th e  effect 
o f c o n tra c t im m u n ity  fro m  negligence as 
e n t it lin g  th e  sh ipow ner to  c la im  in  general 
average, we do n o t th in k  th e  cases are pa ra lle l. 
B y  th e  E ng lish  lawr the  pa rties  are le f t  free to  
co n tra c t w ith  each o the r, and  each p a r ty  can 
define h is r ig h ts  and l im i t  h is l ia b i l ity  as he 
m ay th in k  f i t .  V e ry  d iffe re n t is th e  case where 
a s ta tu te  prescribes th e  e x te n t o f  l ia b i l i t y  and 
exem ption .”  I t  is n o t co rrect to  say th a t  sect. 
502 o f  th e  M erchan t S h ipp ing  A c t  1894 p re 
scribes th e  ex te n t o f the  l ia b i l i t y  and exem ption  
o f  each p a r ty . I t  o n ly  prov ides fo r  w h a t are 
to  be th e  ob liga tions in  a ce rta in  event o f the  
sh ipow ner in  th e  absence o f an y  agreem ent 
to  th e  c o n tra ry . I n  an y  even t we are n o t 
bound b y  th e  decision in  The Irra w a d d y  (sup.), 
and th e  reasoning o f  th e  ju d g m e n t o f  the  
m in o r ity  in  th a t  case seems to  m e m ore con
v in c in g  th a n  th a t  o f th e  m a jo r ity .

W ith  regard to  th e  coun te rc la im , th e  learned 
judge  had to  de te rm ine  upon th e  evidence 
w he the r th e  damage was due to  fire , o r m ere ly  
to  heat, and w he the r w a n t o f  p r iv i t y  o f  the  
ow ner was established. H e  had  to  exercise 
h is  ju d g m e n t on the  p ro b a b ilit ie s  o f  th e  case 
and I  do n o t feel m yse lf ju s tifie d  in  saying 
th a t  h is conclusions o f  fa c t were w rong . On 
th is  p a r t  o f the  case I  agree w ith  th e  ju d g m e n t 
o f  S c ru tton , L .J .

I n  m y  op in io n  th e  appeal o f th e  p la in t if fs  
should he a llow ed w ith  costs, and th e  cross
appeal dismissed w ith  costs.

S l e s s e r , L .  J .— T he  po in ts  o f c la im  in  th is  case 
allege th a t  th e  steam ship Campus, th e  p ro p e rty  
o f  th e  p la in t if f  com pany, suffered fire  on hoard  
d u r in g  a voyage to  Las Palm as w h ich  made i t  
necessary fo r  he r to  p u t  in to  M on tev ideo , 
w hereby expense arose.

The defendants, are, b y  indorsem ent o f  b i l l  
o f  la d in g , owners o f  cargo w h ich  was carried  
on th e  voyage, and i t  is alleged th a t  e xp en d itu re  
in  ru n n in g  to  th e  p o r t  o f refuge was in cu rred  
b y  th e  p la in t if fs  to  avo id  a to ta l loss o f a ll 
in te rests  fo r  w h ich  th e  defendants, owners o f  
cargo, are lia b le  in  general average. The 
defendants p lead, in  so fa r  as is m a te ria l to  
th is  appeal, th a t  th e  steam er was unsea- 
w o rth y  and u n f it ,  and th a t  the  m a tte rs  alleged 
as fou n d in g  a c la im  to  general average were 
occasioned b y  d e fa u lt o f  th e  shipowner, nam ely, 
b y  such unseaworthiness o r unfitness ; th e y  
g ive th e  p a rticu la rs  as to  th e  tre a tm e n t o f  the  
b u nke r coal as th e  cause o f  fire , w h ich  have 
been sta ted  b y  m y  L o rd . T he  defendants 
coun te rc la im  th a t  th e ir  cargo was bu rned  o r 
in ju re d  in  breach o f  the  c o n tra c t o f carriage 
b v  th e  p la in tiffs , and assess th e ir  c la im  a t 
15721. 4s. lOd.
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T he rea l issue w h ich  arises on th e  c la im  is 
w he the r th e  com m on danger, w h ich  is alleged, 
d id  n o t arise th ro u g h  a d e fa u lt fo r  w h ich  th e  
p la in t if f  com pany, c la im in g  th e  general average 
c o n tr ib u tio n , is liab le  in  law . The learned 
ju d g e  on th e  evidence says : “ I  canno t a rrive  
a t  any conclusion save th a t  th e  coal was u n f it  
fo r  th e  voyage, and th a t  th e  sh ip  was in  th a t  
respect unseaw orthy .”  There  is in  th is  con
t ra c t  no excep tion  fo r  unseaworthiness, and 
I  agree w ith  S c ru tton , L .J . ,  th a t  th e  fa c t th a t  
“  th e  ship s ta rted  unseaw orthy preven ted the  
shipowners fro m  re ly in g  upon th e  exception  
‘ fire  on bo a rd ,’ o r  an y  special p ro v is io n  o f  the  
Y o rk -A n tw e rp  Ru les 1924,”  here inco rpo ra ted  
in  the  con tra c t.

W ere th e  m a tte r  to  res t there , i t  is c lear 
th a t  the  defendants, on th e  f in d in g  o f  the  
learned judge  on unseaworthiness, w o u ld  be 
e n tit le d  to  succeed as to  th e  c la im  and cou ld 
p ro p e rly  say th a t  th e  com m on danger was 
due to  th e  d e fa u lt o f  th e  shipowner, and th a t,  
the re fore, he w o u ld  lose w h a teve r r ig h t  he 
m ig h t o therw ise possess to  general average 
c o n tr ib u tio n  ; b u t  th e  rea l p o in t here to  be 
decided is w hethe r, ha v in g  regard  to  sect. 502 
o f  the  M erchan t S h ipp ing  A c t  1894 th e  sh ip
ow ner is o r is n o t saved fro m  th e  consequences 
o f  d e fa u lt b y  th a t  section, and so nevertheless 
is e n tit le d  to  recover. Sect. 502, w h ich  thus 
becomes o f  v ita l im portance  in  th is  case, is 
as fo llow s : “  The ow ner o f a n y  B r it is h
sea-going sh ip , o r  an y  share the re in , sha ll n o t 
be liab le  to  m ake good to  an y  e x te n t w hateve r 
an y  loss o r damage happen ing w ith o u t his 
a c tu a l fa u lt  o r p r iv i t y  in  th e  fo llo w in g  cases, 
nam ely  ( i.) where an y  goods, m erchandise, o r 
o th e r th in gs  w hatsoever ta ke n  in  o r p u t  on 
boa rd  h is sh ip  are lo s t o r  damaged b y  reason 
o f  f ire  on board  th e  sh ip .”

M y  Lo rds  are in  agreem ent th a t,  on  the  
facts o f  th is  case, i t  is n o t possible to  say th a t  
the re  was ac tu a l fa u lt  o r p r iv i t y  o f  th e  owners, 
and respective ly  I  agree w ith  them . W h a t
ever e rro r was made was the  fa u lt  o f  officers, 
n o t alleged to  be incom peten t, and n o t o f  the  
ow ners’ ac tu a l fa u lt  o r p r i v i t y : (see Cos
m opolitan S h ipp ing  Company ( In c .)  v . H atton  
and Cookson L im ite d  (L iverpool), 143 L .  T . 
R ep. 296). T he  section, the re fore, stands to  
p ro te c t th e  shipow ner fro m  any l ia b i l i t y  to  
m ake good th e  damage to  the  cargo, b u t  the  
question  rem ains, does i t  ex tend  to  enable 
h im  to  c la im  th e  general average c o n tr ib u tio n  
w h ich  otherw ise he w o u ld  have lo s t b y  h is own 
d e fa u lt o f  unseaworthiness ?

The decision in  The Carron P a rk  (6 Asp. M ar. 
L a w  Cas. 54 3 ; 63 L .  T . R ep. 356 ; 15 P rob . 
D iv .  203) and M ilb u rn  and C o .v . Jam aica F r u i t  
Im p o rtin g  and T rad ing  Company o f London  
cases (11 Asp. M ar. L a w  Cas. 122 ; 83 L .  T . Rep. 
3 2 1 ; (1900) 2 Q. B . 540), m ake i t  c lear th a t  i f  the  
l ia b i l i t y  o f  th e  shipowners, w h ich  w o u ld  o th e r
wise arise, is exc luded b y  exception  in  th e  con
tra c t,  i t  has th e re b y  been ta ke n  o u t o f  the  p ro 
v is ion  th a t  where th e  com m on danger arises fro m  
h is  ow n de fau lt, he canno t c la im  general average, 
and in  such a case, n o t be ing d ire c tly  lia b le  fo r

th e  de fau lt, h is sacrifice— w h ich , i f  i t  had  no t 
been made and th e  goods los t, w o u ld  have 
la id  upon  h im  no ac tionab le  l ia b i l i t y — is one 
fo r  w h ich  he can c la im  c o n trib u tio n . I t  s t i l l  
rem ains to  be decided w he the r sect. 502, 
w h ich , in  th e  absence o f  fa u lt  o r  p r iv ity ,  
p ro tec ts  h im  fro m  l ia b i l i t y  to  m ake good the 
damage, does o r does n o t ex tend  to  th e  p o in t 
o f  saying th a t,  the re fore , th e  com m on danger 
does n o t arise th ro u g h  an y  d e fa u lt fo r  w h ich  
he is liab le  in  law .

I t  is to  be no ticed  th a t  th e  section does n o t 
con ta in  an y  absolute exception  o f l ia b i l i t y ,  b u t 
is l im ite d  to  p ro te c tio n  to  m ake good damage 
to  goods, m erchandise o r o th e r th in gs . Is  
the re  s t i l l  le ft ,  n o tw ith s ta n d in g  th is  saving o f 
l ia b i l i ty ,  a d e fa u lt o r w rongdo ing causing the  
com m on danger over and beyond w h ich  excludes 
th e  sh ipow ner fro m  m a k in g  a c la im  to  general 
average ? N o  d ire c t a u th o r ity  exists to  con
c lude th is  prob lem , b u t  ce rta in  cases tu rn in g  
on sect. 502 m u s t be considered.

In  Schm idt v . R oyal M a i l  Steamship Company 
(4 Asp. M a r. L a w  Cas. 217 ; 45 L .  J ., Q. B . 
646) there was fire  on board  w ith o u t 
fa u lt  o f  sh ipow ner o r cargo-owner, and 
goods were damaged. The sh ipow ner was 
sued in  general average in  th a t  he had  in ju re d  
goods in  saving th e  sh ip . H e  pleaded sect. 
502, and argued th a t  because he was freed o f 
l ia b i l i t y  to  damage to  th e  goods, he was, 
there fore, n o t liab le  fo r  general average con
tr ib u t io n .  I t  was he ld  th a t  th e  words o f th e  
section o n ly  p ro tec ted  h im  fro m  damage to  
th e  goods, b u t had  n o th in g  to  do w ith  general 
average, and th a t,  n o tw ith s ta n d in g  the  section, 
he was liab le . T h is  was fo llow ed  in  Green- 
shields, Cowie, and Co. v . Stephens and Sons 
(11 Asp. M a r. L a w  Cas. 167 ; 99 L .  T . Rep. 
597 ; (1908) A . C. 431) in  th e  House
o f  Lo rds . These cases seem c le a rly  to  
fo llo w  th e  ac tu a l words o f  th e  s ta tu te  w h ich  
in  te rm s l im i t  th e  l ia b i l i t y  o f  th e  shipowner 
to  cases where he m ig h t o therw ise be liab le  
to  m ake good damage to  goods. T he  l ia b i l i t y  
to  general average, i t  was said, is n o t l ia b i l i t y  
to  damage to  goods, and, there fore , was he ld 
to  be unaffected b y  the  section.

I  canno t see how  these cases re a lly  he lp  to  
e luc idate  the  present p rob lem  ; th e y  tu rn  
upon th e  e x te n t o f th e  im m u n ity  o f  th e  sh ip 
owner, and w hen th e  language o f th e  section 
is considered, i t  is c lear th a t  i t  does n o t extend 
to  an im m u n ity  on th e  p a r t  o f  th e  shipow ner 
fo r  general average ; th e  p ro b lem  here ra th e r 
is— th e  sh ipow ner n o t be ing e n tit le d  to  c la im  
general average where the  com m on danger 
has arisen th ro u g h  h is d e fa u lt fo r  w h ich  he is 
liab le  in  la w — Is  the re  an y  actionable de fau lt 
fo r  w h ich  i t  can be said he is liab le  in  law , 
except th e  actionab le  w rong  o f in ju r in g  the 
cargo-owners’ goods fro m  w h ich  he is expressly 
p ro tected  ?

I t  is argued fo r  the  cargo-owners th a t  there 
m ay  be a d e fa u lt on th e  p a r t  o f  the  shipowner 
over and above th a t  fo r  w h ich  he is n o t liab le  
under sect. 502, and th a t  d ire c tly  the re  is any 
d e fa u lt w ha teve r, the re  is no sacrifice, b u t  I
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asked in  v a in  d u rin g  th e  a rgum ent to  have 
th a t  actionab le  d e fa u lt defined. I t  m us t be 
a d m itte d  th a t  w hateve r th e  sh ipow ner d id  to  
save the  cargo, i f  he had n o t done i t ,  no ac tio n  
w ou ld  have la in  against h im . I f  th is  be tru e , 
h is  whole behav iou r was a v o lu n ta ry  sacrifice. 
T h is  fa c t d is tinguishes th is  case fro m  th a t  o f 
The E ttr ic k  (1881, 6 P . D . 127), w h ich  was a 
c o n tr ib u tio n  to  salvage case decided under 
sect. 54 o f  th e  M erchan t S h ipp ing  A c t  1862, 
no w  su b s ta n tia lly  sect. 503 o f  th e  present 
A c t. B re tt ,  L .J . ,  says (6 P . D ., a t p . 136) : 
“ B u t  th e n  i t  is said th a t  the  s ta tu te  w h ich  
lim its  the  l ia b i l i t y  to  81. purges the  negligence 
a n d  the  d e fa u lt and pu ts  the  p la in t if f  on  the  
pa ym en t o f  th e  81. in to  th e  p o s itio n  o f  a pe r
fe c tly  innocen t person.”  A s is the re  po in te d  
o u t, under th a t  section the  ow ner’s l ia b i l i t y  is 
l im ite d  in  ce rta in  cases o f  in ju r y  o r damage 
to  81., b u t  over and above th a t  sum  i t  m ay 
p ro p e rly  s t i l l  be said th a t  he has c o m m itte d  an 
ac tio na b le  w rong  w h ich  w o u ld  exclude h im  
fro m  the  c o n tr ib u tio n  to  salvage the re  c la im ed. 
A p p ly in g  th a t  section to  th is  case, the  ow ner 
■on c la im in g  general average, i f  he cou ld  o n ly  
re ly  on sect. 503, w ou ld  be m e t b y  the  plea 
th a t  he was s t i l l  a w rongdoer to  th e  e x te n t 
o f  a ll damage beyond 81., and th a t  con
sequen tly  th e  com m on danger caused b y  
unseaworthiness cou ld  y e t be said to  arise 
th ro u g h  his de fau lt.

The case o f V irg in ia  C aro lina  Chemical 
Company v . N o rfo lk  and N o rth  A m erican  
Steam S h ipp ing  Company (12 Asp. M ar.
L a w  Cas. 8 3 ; 105 L .  T . R ep. 810 ; 
(1912) 1 K .  B . 229) has decided th a t  fire  
caused b y  unseaworthiness is w ith in  the  
p ro te c tio n  o f  sect. 502 o f  th e  M erchan t S h ipp ing  
A c t  1894, and th e  resu lt in  m y  ju d g m e n t 
is th a t  th e  s ta tu te  has produced the  same 
s ta te  o f a ffa irs  as d id  th e  excep tion  in  the  
c o n tra c t in  The Carron P a rk  (sup.) and M ilb u m  
and Co. v . Jam a ica F r u i t  Im p o rtin g  and  
T rad ing  Company o f London (sup.), so th a t  
i t  is n o t possible to  say th a t  th e  com m on 
danger has arisen th ro u g h  any d e fa u lt fo r  w h ich  
the  sh ipow ner is lia b le  in  law .

F o r these reasons I  agree w ith  th e  ju d g m e n t 
o f  Greer, L .J . ,  th a t  th is  appeal m us t be a llow ed 
as in  th e  c la im . I t  fo llow s fro m  m y  ju d g m e n t, 
as to  absence o f  fa u lt  o r p r iv i t y  on  th e  p a r t  o f 
the  shipowner, th a t  th e  cross-appeal m us t be 
dism issed. . , „

A ppea l allowed.
Cross-appeal dismissed.

Solicitors for the appellants, Bottere ll and 
Roche, agents for Vaughan  and Roche, C a rd iff.

Solicitors for the respondents, Ince, Colt, 
dace, and Roscoe.

J u ly  24 and  25, 1930.

(B efo re  S c r u t t o n , L a w r e n c e  and G r e e r , 
L .J J . ,  assisted b y  N a u tic a l Assessors.)

T h e  C h a t w o o d . (a)

O N  A P P E A L  FR O M  T H E  A D M IR A L T Y  D IV IS IO N .

C o llis ion  —  R iver Scheldt— Vessels meeting in  
the v ic in ity  o f sw ing ing or tu rn in g  vessel—  
D u ty  o f vessel nav igating  against the tide 
to stop her way over the ground— O bligation  
to take o ff way when vessel is  aware o f other 
vessels— D elay in  tak ing  o ff way u n t i l  tu rn in g  
vessel is  reached— Regulations re la ting  to the 
navigation  o f the R iver Scheldt, 1926, art. 40, 
r .  3.

B y  a rt. 40, r .  3, o f the Regulations re la ting  to the 
navigation  o f the R ive r Scheldt, a vessel p ro 
ceeding w ith  the current which is  desirous o f  
sw ing ing is  required to make th is  known to 
vessels in  the v ic in ity  by sounding a prescribed  
whistle s ig n a l; every vessel in  the v ic in ity  p ro 
ceeding against the current, “  m ust in  that event 
stop her way over the ground and each vessel in  
the v ic in ity  proceeding w ith  the current m ust 
reduce its  speed u n t i l  the vessel sw ing ing does 
no longer a ffo rd  any im ped im ent fo r  passing  
through .”

H e ld , that a rt. 40, r .  3, is  not complied w ith  by 
tak in g  o ff w ay or reducing speed when the 
approaching vessels are about to pass each 
other. The ob ligation under the artic le  is  to act 
as soon as the approaching vessels are aware o f 
the tu rn in g  vessel and o f each other.

A p p e a l  fro m  a decision o f L o rd  M erriva le , P ., 
assisted b y  T r in i ty  M asters.

The  p la in t if fs  (respondents) th e  owners o f 
th e  steam ship Bruges, c la im ed damages fro m  
th e  defendants (appe llan ts), owners o f  th e  
steam ship Chatwood, in  respect o f  a co llis ion  
w h ich  to o k  place in  the  R iv e r  S che ld t s h o rtly  
a fte r  8 p .m . on th e  11 th  O ct. 1929.

A t  th e  t im e  o f  th e  co llis ion  th e  Bruges, a 
vessel 331 ft. in  le ng th , was bound  dow n r iv e r  
fro m  A n tw e rp  in  th e  course o f a voyage to  
H a rw ic h  w ith  m a ils  and passengers. The 
Chatwood, 806 ft. in  le ng th , was bound up r iv e r  
laden w ith  coal. W h ils t  th e  tw o  vessels were 
approach ing th e  entrance to  th e  K ru isschans 
D o ck  a Swedish steamer, th e  A lla n d , 380 ft. in  
le ng th , was sw ing ing  in  th e  r iv e r  in  o rder to  
en ter K ru isschans D ock . The t id e  a t the  tim e  
was flood, and th e  A tla n d , ab ou t seven m inutes 
before the  co llis ion  gave th e  prescribed s ignal fo r 
a steam ship tu rn in g  in  the  R iv e r  S cheldt. 
T he  m ast head lig h ts  o f th e  A tla n d  and he r tu g  
were the n  v is ib le  to  those on board  the  Bruges 
and th e  Chatwood, and each vessel cou ld  also 
see th e  lig h ts  o f th e  o th e r over th e  land . The 
case fo r  the  p la in t if fs  was th a t  th e  Bruges the n  
sounded one sh o rt b las t, co n tin u in g  on m ak ing  
ab ou t 14 kno ts . W hen th e  A tla n d , w h ich  was 
ap p a re n tly  sw ing ing head to  th e  w estw ard  in  
th e  west channel was heard to  sound th ree  
sho rt blasts, the  Bruges again sounded and

(a) Reported b y  Geo ffrey  H u tc h in so n , Egq.. 
Barris ter-a t-Law .
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repeated he r s igna l o f one sho rt b las t, and she 
con tinu ed  on keeping w e ll over to  he r ow n s ta r
boa rd  side o f  th e  channel. W hen  a s igna l o f 
th ree  sh o rt b lasts, w h ich  was th o u g h t to  come 
fro m  th e  Chatwood, was heard a b o u t one 
m in u te  before th e  co llis ion , th e  engines o f the  
Bruges were reduced to  slow  speed ahead. 
S h o rt ly  a fte rw a rds  w hen th e  Chatwood con
t in u e d  to  come ahead, keeping her green l ig h t  
open, th e  engines o f  th e  Bruges were s topped 
and p u t fu l l  speed aste rn  ab ou t h a lf  a m in u te  
before the  co llis ion . The  case fo r  th e  Chatwood 
was th a t  w hen th e  A tla n d , w h ich  was proceeding 
up  r iv e r  ahead o f  th e  Chatwood was heard  to  
sound th e  prescribed tu rn in g  s igna l o f one long 
and  one s h o rt b la s t, those in  charge o f th e  
Chatwood reduced th e ir  engines to  slow  speed, 
and  s h o rtly  a fte rw a rds  sounded tw o  sho rt 
b lasts and sta rboarded  th e ir  he lm  a l i t t le  and 
steadied in  o rder to  pass under th e  s te rn  o f th e  
A tla n d , w h ic h  ha d  s ta rte d  to  tu rn  under p o r t 
he lm , w ith  th e  assistance o f  her tu g , and had 
sounded th ree  sho rt b lasts. W hen  th e  Chatwood 
saw th e  Bruges com ing on ins tead o f w a it in g  
above th e  bend, th ree  sh o rt b lasts were sounded 
as a w a rn in g , and  th e  engines were stopped. 
W hen  th e  Chatwood was c lear o f  th e  A tla n d , 
th e  he lm  was p u t  h a rd -a -p o rt and th e  engines 
f u l l  speed astern , and  th ree  sh o rt b lasts were 
sounded and a fte rw a rds  repeated.

T he  regu la tions re la tin g  to  th e  n a v ig a tio n  o f 
th e  R iv e r  S che ld t fro m  one k ilo m e tre  above the  
sou the rn  end o f the  quays a t A n tw e rp  to  th e  
D u tc h  fro n tie r , p ro m u lg a ted  b y  R o y a l Decree 
o f  th e  K in g  o f  th e  B e lg ians o f th e  2 6 th  O ct. 
1926, p ro v id e  as fo llow s :

A rt. 40— Meeting near a channel, bridge, &c., and 
signals to  be sounded in  connection therew ith :

1. I f  vessels approach each other in  a t ida l 
channel near a channel, bridge or stopping place or 
bend where the passage is so narrow th a t to  pass 
the other vessel there would involve danger, the 
vessel proceeding against the current m ust suitably 
stop her way over the ground u n til the vessel pro
ceeding w ith  the current has passed the narrows, 
bridge, bend o r je tty .

2. I f ,  in  the fa irw ay, where no current is running 
a vessel meets another vessel a t a bend, so th a t 
risk  exists tha t, i f  they should pass each other in 
the said bend, the vessel which has the larger curve 
a t her starboard side m ust proceed on her way, 
and the other vessel, or the other vessels, must 
w a it u n til the bend is clear.

3. I f  a vessel proceeding w ith  the current is 
desirous o f swinging, the said vessel m ust make this 
known to  vessels in  the v ic in ity  by  sounding one 
prolonged blast followed by one or tw o short blasts, 
according as to  whether she wishes to  swing to  
starboard o r to  port. Every vessel in  the v ic in ity  
proceeding against the current must in  th a t event, 
stop her way over the ground, and each vessel 
in  the v ic in ity  proceeding w ith  the current 
m ust reduce its  speed u n til the vessel swinging 
does no longer afford any impediment fo r passing 
through.

4. I f  a vessel is desirous to  swing in  a fa irw ay 
where no current is running, she m ust make known 
such to  vessels in  the v ic in ity  by  sounding the 
signal referred to  in  the th ird  paragraph o f th is 
article and vessels being in  the p ro x im ity  must, i f  
needs be, make room.

L o rd  M erriva le , P . h e ld  th e  Chatwood a lone 
to  b lam e. T he  defendants appealed.

D u n lop , K .C . and A lfre d  B u c k n ill fo r  the  
appe llan ts.

Lang ion , K .C . and N a isby  fo r  the  respondents. 
The argum ents o f  counsel and th e  m a te ria l 

facts  fu l ly  appear fro m  th e  ju d g m e n t o f 
S c ru tton , L .J .

Scrutton, L .J .— T h is  is an appeal against 
a ju d g m e n t o f  th e  P resident, w ith  T r in i ty  
M asters, w ho has he ld , in  a co llis ion  between the 
Bruges and th e  Chatwood, th e  Chatwood alone 
to  b lam e, and absolved th e  Bruges from  
l ia b i l i t y .  T he  Chatwood appeals.

T he  e ffo rts  o f  counsel, assisted b y  ce rta in  
w o rks  o f  f ic t io n , on  th e  p a r t  o f th e  witnesses, 
caused th is  case to  take  s ix  days in  th e  c o u rt 
be low , and  in v o lv e d  a lo ng  ju d g m e n t fro m  the  
P resident, a fte r  con su lting  th e  assessors.

I n  th e  v ie w  I  take  o f th e  case, th e  prob lem  
can be reduced to  a sh o rt one, a lth ou gh  i t  
invo lves po in ts  o f considerable d iff ic u lty ,  as 
to  w h ic h  m y  m in d  has flu c tu a te d  d u rin g  th e  
course o f  th e  hearing.

T he  s im ple elements o f th e  p rob lem  are these : 
The  co llis ion  is in  th e  S che ld t a t  n ig h t. T h e  
Bruges— th e  regu la r H a rw ic h  m a il s team er 
ru n n in g  a reg u la r course tw ice  a week between 
H a rw ic h  and A n tw e rp — was go ing dow n the  
r iv e r. The Chatwood, a m odera te ly  large 
tra m p  over 300 ft. long , laden w ith  coal, was 
com ing up  th e  r iv e r .  T he  t im e  was ju s t  before 
h ig h  tid e , th e  flood  was s t i l l  ru n n in g . The 
P resident finds— and I  see no reason to  dissent 
fro m  h is v ie w — th a t  i t  was a tw o -k n o t tide , 
b u t  i t  was g e ttin g  near h ig h  w ate r.

B u t  fo r  th e  in c id e n t I  am  ab ou t to  m en tion  
the re  w o u ld  have been no tro u b le  in  th e  case 
a t  a ll.  T he  Bruges w o u ld  have come down, 
and  th e  Chatwood w o u ld  have gone up , on th e ir  
respective p rope r sides, and  w o u ld  have passed 
— a lth o u g h  i t  was on a bend— p o r t side to  
p o r t  side. T he  tro u b le  is th a t  on th e  bend the re  
is a dock— a p p a re n tly  a dock rece n tly  opened 
— and com ing up  ahead o f  th e  Chatwood was 
a h e a v ily  laden Swedish steam er, 380 ft. long, 
a lthough , o f course, be ing n ig h t th e  o th e r 
boats d id  n o t kno w  e x a c tly  w h a t le n g th  she 
was, except th a t  she was show ing tw o  m ast
head lig h ts , and, there fore , was over 300 f t -  
long. T h a t b o a t was— as she had  a r ig h t  to  do 
— going to  sw ing head to  t id e , and con tinue  her 
tu rn  e ith e r d ire c tly , o r  v e ry  s h o rtly , across to  
th e  eastern b a n k  o f  th e  r iv e r  in  o rder to  go 
in to  th e  K ru isschans D ock . T he  tro u b le  has 
arisen fro m  th e  fa c t th a t  b o th  th e  dow n-com ing 
steamer, th e  Bruges, and  th e  up-go ing steamer, 
th e  Chatwood, d id  a rr iv e  in  the  ne ighbourhood 
o f  th e  A tla n d 's  tu rn in g  a t a t im e  w hen she was 
u n d o u b te d ly  b lo ck in g  h a lf  th e  channel a 
least. U n d e r these circum stances th e y  con
tr iv e d  to  ru n  in to  each o the r, and th e  question 
is w ho is to  b lam e— th e  one ship, o r the  other 
ship, o r b o th  o f them , o r n e ith e r o f  th e m  ?

There is th is  fu r th e r  c ircum stance tha  
n a v ig a tio n  in  th e  S che ld t is governed b y
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b y -la w  w h ich  is fa r  m ore in  fa v o u r o f the  
tu rn in g  sh ip , and  fa r  ha rde r on th e  up- and 
dow n-go ing  ships w h ich  are near i t ,  th a n  any 
b y - la w  I  have ever seen. I t  is fa r  ha rde r th a n  

Thames b y -la w  w h ich  imposes considerable 
l ia b i l i t y  on  th e  tu rn in g  ship its e lf. I n  m y  v ie w  
th is  case la rg e ly  fa lls  to  be de term ined upon 
th e  con s tru c tion  th a t  the  c o u rt pu ts  upon 
a rt.  40, r .  3, o f th e  S che ld t by-law s, appa r
e n t ly  made b y  th e  B e lg ian  G overnm ent, and 
a p p ly in g  to  th a t  p a r t  o f th e  r iv e r  w h ich  is in  
B e lg ian  te r r ito ry .

Questions have been raised before us— and 
were ra ised s t i l l  m ore in  the  c o u rt be low— as 
to  th e  a p p lica tio n  and m eaning o f  a r t .  40, 
**• b  w h ich , as I  read i t ,  is a b y -la w  
reg u la tin g  th e  re la tions between the  up-go ing 
and  the  dow n-com ing ships in  ce rta in  s itu a 
tions  w h ich  are m entioned, w ith o u t regard to  
o th e r ships in  th e  sense th a t  th e y  are v e ry  
in d ire c t ly  concerned. I  am  n o t s ta tin g  th is  
as an a u th o r ita tiv e  d e fin itio n  o f  its  m eaning, 
b u t i t  applies to  cases where you  are near a 
clienal— w hateve r th a t  m ay  be— o r a bridge, 
o r a s top p in g  place, w h ich  m ay  be a je t ty ,  or 
m ay  be m ere ly  a place where steamers t ie  up , 
o r a bend where th e  passage is so na rrow  th a t  
the re  w o u ld  be danger fo r  b o th  to  go in to  i t  
a t th e  same tim e . The c o u rt be low  expressed 
an o p in ion  abou t th e  a p p lica tio n  o f  th a t  ru le . 
In  m y  v ie w  i t  is n o t necessary to  deal w ith  
th a t  clause o f th e  a rtic le  in  th is  case a t a ll, 
because th e  d if f ic u lty  in  th is  case is— w h a t is 
th e  p o s itio n  when, in  a d d itio n  to  th e  dow n
com ing  and  th e  up-go ing ship, the re  is a ship 
tu rn in g  between them . T h a t p a r tic u la r  case 
seems to  have been expressly p ro v id e d  fo r 

y  ru le  3 and ru le  4. There  is no need 
o inves tiga te  w h a t w o u ld  happen under 

ru le  1, because you  have g o t th e  express case 
de a lt w ith  o f  a tu rn in g  sh ip  in  th e  tw o  fu r th e r  
rules. The f ir s t  o f those deals w ith  th e  case 
when the re  is a t id e  ru n n in g , and th e  second w ith  
the  case when the re  is no t id e  ru n n in g — w h ich  
m us t be a v e ry  l im ite d  t im e  such as a t the  to p  
or h ig h  w a te r. D e a ling  w ith  th e  la s t case f irs t, 
a t the  v e ry  l im ite d  t im e  w hen the re  is no  tide , 
w h a t th e  ru le  says is q u ite  c lear : th e  up -go ing 
° r  dow n-com ing ships have to  keep o u t o f the  
w ay o f  th e  tu rn in g  sh ip . T h e y  m ust, in  case o f 
need, g ive  place to  i t ,  and  th a t  p u ts  th e  tu rn in g  
ship, o f  course, in  a m uch  b e tte r p o s itio n  th a n  
* *s m  m ost by-law s, and in  m ost r ive rs , w ith  
W hich I  am  acqua in ted . W hen  the re  is no 
me, ships com ing up  and go ing dow n m ust 
eep o u t o f th e  w a y  o f  th e  tu rn in g  ship.

., bVhen you  come to  th e  case w hen the re  is a 
lcle— w h ich  is th e  m ore usual case— you  
anno t do i t  in  th a t  s im ple w ay, because the  

h SP com ing w ith  th e  t id e  w i l l  be in  g reat 
r f fic u lty . I f  i t  tr ie s  to  stop its e lf  ove r th e  

ground, i t  w i l l  lose steering  w ay. I f  i t  goes 
na rd -a -s ta rboa rd  u n t i l  i t  is ho ld in g  its  w ay  
lo + r  th e  g ro un d  in  sp ite  o f  th e  t id e  i t  w i l l  have 
On V.°r  com P a ra tiv e ly  los t, co n tro l o f  its e lf, 

the  o th e r hand , th e  sh ip  com ing against 
e t id e  w i l l  be able to  h o ld  its e lf  up  over the  

® ° Und b y  th e  use o f  its  engines aga inst the

force o f the  t id e  th a t  is ru n n in g . So, in  the  
case where the re  is a t id e , ru le  3 deals w ith  the  
tw o  ships d iffe re n tly . I t  deals, f ir s t  o f  a ll, 
w ith  th e  tu rn in g  sh ip— I  am  using th e  w o rd

tu rn in g  ”  in  th e  F rench . W h a t the  D u tc h  
is I  do n o t know , and I  shou ld  n o t be a n y  th e  
w iser i f  I  d id  know . T he  F rench  is v ire r  and 
v ire r— w h ich  looks lik e  o u r w o rd  to  veer—  
seems to  me to  mean tu rn in g  o r  sw ing ing . I t  
is suggested th a t  i t  m a y  m ean “  heave to  ”  
also. I t  is p a r t ic u la r ly  app licab le  to  th e  case 
where a sh ip  com ing up w ith  th e  t id e  w ants 
to  go in to  a dock on the  o th e r side o f th e  r iv e r, 
and, as a p re lim in a ry , swings rou nd  to  ge t 
its  head to  th e  tid e . T he  sh ip  th a t  proposes 
to  do th a t,  w h ich  is w h a t th e  A tla n d  was p ro 
posing to  do, m u s t g ive  no tice  o f its  in te n tio n  
to  ships à p ro x im ité . P rox im ité , o f  course, is 
a w o rd  w h ich  has a p re t ty  w ide m eaning. Y o u  
have some d if f ic u lty  in  kno w in g  w hen a sh ip  
is à p ro x im ité , b u t  when a no tice  has been 
g iven , th e  vessel com ing  aga inst th e  t id e  m us t 
s top its  progress over th e  g round— arrêter sa 
marche p a r  rapport au fo n d —  and  th e  vessel 
n a v ig a tin g  w ith  th e  t id e  m u s t lessen its  speed 
u n t i l  th e  sh ip  w h ich  tu rn s  no longer presents 
a n y  obstacle “  au passage." N o w  w he the r “  au  
passage ”  means th e  passage o f  b o th  ships, o r 
th e  passage o f  th e  one sh ip  in  whose w a te r the  
tu rn in g  sh ip  is n o t, m a y  be a troub lesom e 
question.

B u t  the  v ie w  I  take  o f  th is  case is th a t  i t  
is n o t d irec ted  to  the  m om en t w hen th e  ships 
ge t up  to  the  tu rn in g  sh ip— w hen th e  up-go ing 
and dow n-com ing  ships ge t up  to  th e  tu rn in g  
ship. I t  is d irec ted  to  th e  t im e  w hen th e y  
are com ing tow a rds  th e  tu rn in g  ship, and  do 
n o t kno w  e x a c tly  where she w i l l  be when th e y  
ge t to  her. T h e y  are to ld , i t  seems to  me, b y  
th e  express d ire c tio n — ju s t  as th e y  were to ld  
in  ru le  4— to  g ive  place to  he r in  case o f  need, 
and th a t  seems to  me to  m ean th is  : y o u  see 
a sh ip  tu rn in g  ahead o f  yo u  ; she occupies a 
ce rta in  p a r t  o f  th e  channel, and  you  canno t be 
sure w h a t ; y o u  are some w a y  fro m  her, and 
to  avo id  an y  r is k  o f  specu la ting  w h e the r she 
w i l l  o r w i l l  n o t be c lear w hen you  ge t to  her, 
th e  sh ip  com ing against th e  t id e  has to  stop 
he rse lf over th e  g round . Then  she w i l l  n o t 
ge t in to  an y  tro u b le . T he  sh ip  w h ich  is com ing 
dow n w ith  th e  t id e — w h ic h  is in  th e  d if f ic u lty  
o f  s topp ing  he rse lf ove r th e  g round , is to  lessen 
her speed so as, as fa r  as possible, to  g ive  w a y  
to  th e  tu rn in g  sh ip . The m a te ria l t im e  seems 
to  be n o t when you  get the re  and say “  ha lloo , 
th is  is a l l r ig h t,  I  have chanced i t  and  i t  has 
come o ff,”  b u t  before you  ge t the re  and when 
y o u  do n o t kn o w  w h a t e x a c tly  is happen ing, 
yo u  are to  h o ld  y o u rse lf up  so th a t  the re  m a y  
n o t be a n y  tro u b le  b y  y o u r g e ttin g  the re  a t the  
w ro ng  tim e . T h a t I  take  to  be th e  m eaning 
o f  a r t .  40, r. 3. T h a t applies before you  ge t 
to  th e  place o f  th e  tu rn in g  sh ip  and  is to  avo id  
y o u r in te rfe r in g  w ith  th e  tu rn in g  sh ip  when 
y o u  ge t there , and, o f course, in c id e n ta lly  is 
to  save yo u  fro m  be ing in  th e  passage a t the  
t im e  w hen the  o th e r ship, com ing th e  o th e r 
w ay, is also in  th e  passage. E ach  sh ip  is to
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keep aw ay fro m  th e  tu rn in g  sh ip  so th a t  the  
w id th  o f th e  channel be ing in te rfe re d  w ith  b y  
th e  tu rn in g  sh ip , yo u  are n o t to  have any 
d if f ic u lty  o f tw o  ships t r y in g  to  ge t th ro u g h  the  
same lim ite d  channel. T h a t is m y  v ie w  o f  the  
m eaning o f  a r t .  40, r .  3.

I t  is com m on ground-—because one now  comes 
to  see w h a t th e  tw o  ships d id — th a t  each o f 
th e m  kne w  seven m inu tes before th e  co llis ion  
th a t  th e  A tla n d  was tu rn in g . The  co llis ion  
happened seven m inu tes  a fte r  th e y , e ith e r b y  
s igna l o r s igh t, kne w  th a t  th e  A tla n d  was 
tu rn in g  o ff th e  K ru isschans D ock .

W h a t d id  th e y  kn o w  ab ou t th e  A tla n d  ? 
She was in  fa c t a sh ip  380 ft. long , and  the  
w id th  o f  th e  channel the re  is ab ou t 1100ft. 
T h e y  d id  n o t kn o w  th e  380 ft., b u t  th e y  knew  
she was ove r 30 0 ft., because th e y  saw the  
m asthead lig h ts  on tw o  m asts w h ich  w o u ld  
te l l  th e m  she was ove r 300 ft. long . T h e y  saw 
she had a tu g , and th e  P res iden t finds, w ith  
th e  advice o f th e  E ld e r  B re th re n , th a t  30 
fa thom s o f  to w  rope is a b o u t th e  le n g th  the  
tu g  w o u ld  be ha v in g — the re  is 180 ft. m ore. 
T he  tu g  acco rd ing  to  th e  P res iden t— w ith  the  
assistance o f  th e  E ld e r B re th re n  —  is ab ou t 
7 0 ft.  long . I f  y o u  add  those th ree  figures 
toge the r, a n d  i f  fo r  th is  t im e  so to  speak the  
tu g  was in  a s tra ig h t lin e  w ith  th e  A tlan d , 
y o u  have g o t 630 ft., cons iderab ly  m ore th a n  
h a lf  th e  channel. N o w , o f course i t  is im 
probab le  th a t  th e  com bined lin e  w i l l  be 630ft., 
because i f  th e  vessel is  tu rn in g  th e  tu g  w i l l  be 
to w in g  on one bow  and y o u  canno t be sure o f 
th e  angle. T he  angle between th e  tw o  be ing 
considerable i t  m ay  be th a t  i t  is  m uch  less 
th a n  630 ft. A lso  y o u  canno t be sure o f the  
exa c t angle across th e  r iv e r .  Y o u  w i l l  f in d  
w hen yo u  ge t up  to  th is  tu rn in g  sh ip  th a t  you  
can no t be sure where in  th e  r iv e r  she w i l l  be 
because i t  is fou nd , and accepted, th a t  the  
o rd in a ry  w a y  fo r  a vessel o f th a t  so rt, com ing 
u p  th a tw a y  w ith  th e  t id e  to  tu rn , w o u ld  be to  
ge t over to  th e  east side o f th e  r iv e r  o u t o f 
her p rope r w a te r and th e n  begin to  tu rn ,  the  
tu g  to w in g  on he r s ta rboa rd  bow , th e  tu g , a t a 
c e rta in  stage, h o ld in g  he r head, w h ile  th e  t id e  
swings he r s te rn  round .

T h a t w o u ld  m ean, as one w i l l  see b y  th in k in g  
a b o u t i t ,  th a t  w hen he r head has g o t e ig h t po in ts  
ro u n d , and she is r ig h t  a th w a rt th e  r iv e r ,  h a lf  
he r le n g th — 195 ft.— w o u ld  have swung o u t 
tow a rds  the  eastern side, poss ib ly  in to  th e  
w este rn  side, b u t  poss ib ly  p a r t ly  in to  th e  east. 
A t  th e  t im e  o f th is  ac tu a l co llis ion  she had 
swung ro u n d  tw e lve  po in ts , and she w o u ld  have 
reduced th a t  190 ft. b y  9 5 ft. I t  seems to  me 
th a t  th e  dangerous t im e — th e  t im e  th e y  have 
g o t to  th in k  a b o u t— is w hen she has g o t to  the  
e ig h t po in ts , w hen she is ta k in g  up m ost o f  the  
r iv e r . One has to  bear in  m in d — w hen I  say 
“  one ”  I  m ean th e  tw o  approach ing ships have 
to  bear in  m in d — th a t  th e y  canno t be sure when 
th e y  see her tu r n  where she w i l l  have g o t to  
w hen th e y  have g o t to  her. H e r engines m ay, 
o r m ay  n o t, be w o rk in g . I n  th is  case a three- 
b la s t signa l was heard , show ing she was go ing 
aste rn . W hen  I  say “  go ing aste rn ,”  i t  m ay  be

th e y  were checking her headway, b u t  she was 
us ing he r engines fo r  th e  purpose o f go ing  
aste rn  and i t  seems to  me q u ite  im possib le  fo r  
a b o a t some w a y  o ff, kn o w in g  th a t  th e  sh ip  is 
tu rn in g , to  be sure where th e y  w i l l  f in d  her 
w hen th e y  g o t to  th e  place where she is. I n  
m y  v ie w  th is  ru le  is n o t m eant to  a llo w  th e m  
to  speculate and  to  go on and  say, “  I  th in k  
she w i l l  be a ll r ig h t  w hen I  ge t the re , and so 
I  w i l l  go on.”  W hen  th e y  f in d  her ahead o f  
th e m  so as to  b lo c k  a considerable p a r t  o f the  
channel, th e y  m u s t ac t the n . T he  sh ip  com ing 
aga inst th e  t id e  m us t s top t h e n ; th e  sh ip  
com ing w ith  th e  t id e  m u s t d im in is h  the n , and 
n o t . . . say, “  yes, i t  is q u ite  tru e  I  never 
s topped a t  a ll,  b u t  b y  good lu c k  w hen I  g o t 
the re  the re  was room  fo r  me to  ge t th ro u g h .”  
T h a t in  m y  v ie w  is a breach o f a r t .  40, r .  3, 
tho ugh , lu c k ily ,  i t  m ig h t end in  no damage. 
T h a t is m y  v iew  o f  w h a t y o u  m us t be prepared 
fo r  w hen yo u  have a tu rn in g  sh ip , w ith  th is  
a d d itio n , th a t  the re  is n o th in g  re q u ir in g  the  
tu rn in g  sh ip  to  stop w hen she is s tra ig h t and 
n o t go in to  dock. She is tu rn in g  fo r  th e  purpose 
o f  go ing in to  dock, and  i t  m ay  be w hen y o u  get 
the re  y o u  w i l l  f in d  he r com ing  across in to  the  
dock, and  you  m u s t take  th a t  in to  accoun t as 
p a r t  o f th e  tu r n  w h ich  yo u  m a y  f in d  when 
yo u  ge t up . So m uch fo r  the  ru le , and so 
m uch fo r  w h a t th e . vessel th a t  gets no tice  o f 
th e  tu rn in g  sh ip  m ay  have to  expect o r to  
consider.

N ow , w h a t d id  th e  tw o  boats do w hen th e y  
g o t e ith e r to  hear th e  tu rn in g  s igna l o r a s ig h t 
o f th e  tu rn in g  sh ip  ? I  say th a t  because th e  
m aste r o f th e  Bruges says th a t  he never heard 
th e  tu rn in g  signa l, b u t  he d id  see th e  tu rn in g  
sh ip . T he  p i lo t  o f th e  Bruges says th a t  he 
d id  hear th e  tu rn in g  signa l. N o w , w h a t d id  
th e y  do ? T he  Bruges seven m inu tes  before 
th e  ac tu a l co llis ion , as we kn o w  now , w en t 
f u l l  speed ahead a t fou rte en  kno ts  fo r  s ix  
m inu tes  a b ou t. I  say “  a b o u t,”  because th e  
tim es  are ta ke n  to  h a lf  a m in u te , and  th e y  m ay 
be between th e  m in u te  and  th e  h a lf  m in u te , 
and  I  say “  a b o u t ”  the re fo re  a m in u te . F o r 
s ix  m inu tes  she w e n t fu l l  speed ahead a t fo u r
teen kno ts . She had  seen th a t  the re  was a 
b o a t com ing up  th e  r iv e r  w ith  th e  tid e , beh ind 
th e  A tla n d , so she knew  th a t  the re  m ig h t be 
danger o f  an o the r bo a t, a b o a t th a t  had  on ly  
to  d im in is h  speed and n o t to  s top over the  
ground. F o r s ix  m inu tes she w e n t on a t fu ll 
speed, fou rteen  kno ts , t i l l  ab ou t a m in u te  before 
th e  co llis ion . There  was a d ifference o f op in ion  
between th e  m aste r and th e  p i lo t  as to  w ha t 
shou ld  be done. T he  p i lo t  was go ing to  say 
“  h a lf  speed.”  The m aste r said, “  N o , slow. 
She d id  n o t s top and she w en t on a t  slow  tu j 
ju s t  before th e  co llis ion , and  she o n ly  stopped 
and reversed w ith in  h a lf  a m in u te  before the  
co llis ion , and she is fo u n d  to  have some three 
o r fo u r kno ts  headw ay. She w en t 
some damage— n o t so m uch as is 
th e  Chatwood’s witnesses— to  a v e ry  
lo o k in g  d o lp h in  w h ich  was ahead o f  her.

N ow , does th a t  co m p ly  w ith  th e  ru le  th a 
eve ry  vessel near, go ing aga inst th e  tid e , sha

on ana 
alleged by
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stop he r w a y  over th e  g round  ? I t  seems to  
me p re t ty  c lear i t  does n o t. She had  so 
regu la ted  her speed th a t  she is a rr iv in g  a t the  
place o f co llis ion  close to  th e  tu rn in g  ship. 
She has n o t stopped a t a l l t i l l  th e  Chatwood, 
com ing down, is v e ry  ne a rly  in to  her. N ow , 
w h y  d id  the  cap ta in  o f  th e  Bruges do th a t  ? 
H e  expresses his v iews on th e  sub ject a t 
question 592 and onwards : “  W as there
a n y th in g  to  p re ve n t yo u  fro m  w a it in g  above 
the  place o f  co llis ion  ? A . N o th in g  to  p re ven t 
me. 593 : Q. Y o u  have tw in  screws ? A . Yes. 
594. Q. A n d  y o u  cou ld  have k e p t her under 
com ple te co n tro l ? A . Yes. 595 : Q. A n d  
cou ld  have b ro u g h t y o u rse lf up, accord ing to  
you , w ith in  a v e ry  sho rt d istance i f  yo u  had 
been so m inded  ? A . Yes. 596 : Q. B u t  you  
were de te rm ined  to  go on and pass th ro u g h  the  
gap ? A . I  had  m y  passage to  m ake— m ails  
and passenger tra in s  to  catch . 597 : Q. A n d  
you  w anted  to  m ake the  best passage you  cou ld  
w ith  y o u r m ails  and w ith  y o u r passengers ? 
A . Yes. 598 : Q. A n d  yo u  had  a fas t sh ip  ? 
A . Y es.”  H e  continues on th e  n e x t page. M r. 
D u n lo p  is suggesting to  h im  th a t  i f  he had 
w a ited  b y  s low ing sooner th is  co llis ion  w ou ld  
n o t have happened— the  Chatwood w o u ld  n o t 
have co llided  w ith  the  Bruges. “  A . N o t w ith  
th e  Bruges, no  ; b u t  do yo u  realise, s ir, th a t  I  
to o k  accoun t th a t  we ove rto ok  and passed 
n ineteen ships fro m  A n tw e rp  to  F lush in g , and 
passed tw e n ty -th re e  ships th a t  were go ing up 
th e  passageway ? 629 : Q. Y o u  are v e ry
p roud , are you , o f  y o u r speed ? A . N o  ; b u t 
I  o n ly  w ish to  im press i t  upon  you  th a t  had 
we stopped fo r  eve ry  sh ip  we should never 
have caugh t th e  m a il o r passenger t ra in . 630 :
Q. B u t  i f  the  ru le  requires y o u  to  stop and w a it 
and stem  th e  t id e  ? A . N a tu ra lly ,  i f  I  th o u g h t 
the re  was an y  danger o f  co llis ion , o r r is k  o f 
co llis ion , I  w o u ld  m ost decided ly r is k  los ing the  
t ra in  ra th e r. 631 : Q. D o  you  mean th a t,  
unless the re  is in  y o u r  v ie w  a r is k  o f co llis ion , 
you  are a t l ib e r ty  to  keep on because yo u  are 
c a rry in g  passengers and m ails  ? A . I f  we can 
do i t  w ith o u t an y  r is k  to  o th e r sh ips.”  A n d  
again, when he is a s k e d : “  W h y  in  y o u r
depos ition  w hen yo u  s ta te  th e  circum stances o f 
the  co llis ion  do n o t you  m en tio n  th e  existence 
o f th e  A tla n d  a t  a l l ? ”  he says, a t question  314 :
4 The A tla n d  I  to o k  i t  as c lear o f me, and i t  

W ould n o t a ffec t m e.”  I n  m y  v ie w  the  m aster 
o f th e  Bruges to o k  q u ite  a w rong  v ie w  o f  his 
P osition under th e  rules. H e  trea ts  h im s e lf as 
a vessel w h ich , c a rry in g  m ails  and passengers, 
should n o t slacken speed unless she is abso lu te ly  
ob liged to  because she has g o t to  ca tch  the  
tra in s  on the  E ng lish  side. H e  speculates, he 
takes the  ris k , he goes on fa s t, and hopes i t  
W ill go a ll r ig h t.  H e  does n o t read the  ru le  as 
re q u irin g  h im  to  s top i f  the re  is a tu rn in g  
vessel ahead o f h im  a t a d istance w hen he cannot 
be sure where he w i l l  f in d  th e  tu rn in g  vessel 
When he gets to  her. H e  seems to  have th o u g h t 
Jt su ffic ien t— and the  learned P resident and 
t r in i t y  M asters be low 'seem  to  have th o u g h t i t  
su ffic ien t— i f  when he gets the re  the re  is in  fa c t 
room , no m a tte r  w h a t has been happen ing d u rin g

Vol. X V I I I . ,  N . S.

th e  prev ious tim e , and no m a tte r w h a t th e  r is k  
was o f the  tu rn in g  sh ip  be ing in  the  w ay in  
go ing in to  th e  dock, th a t  w i l l  be enough i f  he 
has speculated and the  r is k  has come off. I n  
m y  v ie w  th a t  is q u ite  a w rong  reading o f the  
ru le . T he  ru le  requires you  when the re  is a 
r is k  some w a y  o ff— when you  do n o t kno w  w ha t 
is to  happen, and see a tu rn in g  ship, to  lessen 
th a t  r isk , i f  yo u  are go ing against th e  tid e , b y  
s top p in g  y o u r w ay over th e  ground, and i f  you 
are go ing w ith  th e  tide , go ing slow  u n t i l  you  are 
sure w h a t the  po s itio n  is. F ro m  th a t  p o in t o f 
v iew , on the  a d m itte d  facts ( I  w i l l  say some
th in g  abou t the  advice we have received fro m  
ou r assessors in  a m om ent), i t  appears to  me 
th a t  the  Bruges b roke  the  ru le .

N ow , w h a t abou t th e  Chatwood ? The 
Chatwood is in  a m ore d if f ic u lt  po s itio n , com ing 
up  w ith  the  tid e , th a n  th e  b o a t th a t  is go ing 
dow n against th e  tid e , because the  b o a t go ing 
dow n against th e  t id e  can stop its  w a y  over 
th e  g ro un d  b y  means o f its  engines. The 
b o a t com ing dow n w ith  th e  tid e , as I  have 
said, i f  i t  tr ie s  to  stop its  w ay  over th e  ground 
w i l l  be in  th e  pos ition  th a t  i t  has lo s t steering 
w a y  and w i l l  f in d  its e lf  in  considerable d if f i
cu lties . As I  read th e  learned ju d g e ’s ju d g 
m en t, he says th is  : “  I n  th e  p a rticu la rs  I
have m entioned, as i t  seems to  me, the re  can 
be no d o u b t th a t  th e  Chatwood was to  b lam e.”  
H e  is condem ning the  Chatwood fo r  tw o  th ings . 
F irs t  o f a ll, as appears in  th e  m id d le  o f p. 175, 
th e  learned P res iden t was induced b y  an 
a rgum en t o f M r. L a n g to n — o f w h ich  M r. 
L a n g to n  has now  repented in  sackclo th  and 
ashes— to  fo rm  the  o p in ion  th a t  th e  Chatwood 
made w h a t th e  learned judge  ca lled “  a v io le n t 
a lte ra tio n ,”  “  a g re a t divergence,”  fro m  its  
course o f 7 po in ts  to  p o r t  o f her u p -r iv e r course, 
and  ho ld in g  th a t  v ie w  th e  learned P resident 
has condem ned th e  Chatwood fo r  th e  v io le n t 
d ive rs ion  o f 7 po in ts  to  p o r t  o f  her u p -r iv e r 
course. A n d , secondly, f in d in g  the re  was 
th is  v io le n t d ive rs ion  he has said “  Y o u  never 
s igna lled y o u r s tarboard  he lm .”  I t  is tru e  
th a t  you  b lew  a s ta rbo a rd  he lm  signa l when 
f ir s t  yo u  heard th e  tu rn in g  signal, b u t  when 
y o u  made th is  v io le n t d ivergence you  made 
no signa l a t a ll, and a ll you  say is— as M r. 
D u n lo p  has said to  us— “  W e ll, b u t w h a t is 
th e  good o f  b low ing  any signa l to  the  Bruges ? 
She does n o t p a y  a n y  a tte n tio n  to  i t ,  i f  she 
hears i t ,  so I  need n o t b lo w  a signa l ” •— w h ich  
again is specu la tion  as to  w h a t th e  m aster o f 
th e  Bruges w i l l  o r w i l l  n o t hear— speculation o f a 
dangerous character. The tro u b le  we have 
had ab ou t th is  is th a t  i t  tu rn s  ou t, b o th  as 
a m a tte r  o f a r ith m e tic  and as a m a tte r  o f 
lo o k in g  a t the  c h a rt, and seeing w h a t m ust 
have happened, th a t  th a t  v io le n t divergence 
o f seven po in ts  to  p o r t  was a ll w rong— i t  
canno t have happened. I t  was g o t a t in  
th is  w ay. M r. Lang to n  said to  th e  cap ta in  o f 
th e  Chatwood, “  Assume th e  angle o f th e  b low —  
w h ich  th e  P resident a fte rw ards found— as 
th ree -an d -a -h a lf po in ts , and yo u  say th a t  
w hen yo u  u lt im a te ly  starboarded y o u r he lm  
you  go t rou nd  th ree -an d -a -h a lf po in ts  ; add
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these tw o  th ree -an d -a -h a lf’s toge the r and you  
have g o t seven po in ts , and you  m us t there fore  
a t some t im e  have been seven po in ts  o ff y o u r 
up-channe l course.”  T he  d if f ic u lty  abou t 
th a t,  and w h a t is w ro ng  w ith  th a t  is, th a t  i t  
assumes th a t  th e  Chatwood was o ff he r up- 
channel course, whereas i t  was q u ite  clear 
fro m  th e  course made, and fro m  th e  repeated 
sta tem ents o f her cap ta in , th a t  she never 
d ive rged  fro m  th a t  course, th a t  she was on an 
up-channe l course, b u t  was head ing to  s ta r
boa rd  o f i t ,  head ing fo r  th e  Beacon lig h t ,  and 
on an u p -r iv e r course. Once th a t  is so the  
seven po in ts  is gone. M r. L a n g to n  gave up  a 
p o in t and  a h a lf  o f  i t — he m ay  have to  g ive 
up  m ore, b u t  a t an y  ra te  the re  was n o t a 
seven po in ts  divergence. I t  seems to  me the re  
is som eth ing m uch stronger th a t  th a t.  W hen 
you  lo ok  a t th e  po s itio n — a t the  course th a t  
the  Chatwood m us t have been fo llo w in g , when 
you  rem em ber th a t  before B u o y  N o . 56, where 
th e  bend began, she m us t have been com ing 
along as she says in  m id -channe l, on a p re tty  
s tra ig h t course, w h ich  w o u ld  have take n  her 
ashore w e ll above th e  K ru isschans, she m us t 
have ove r-po rted  her he lm . N o bo dy  b u t  a 
lu n a tic  w o u ld  have gone s tra ig h t on  because 
i t  w o u ld  have take n  th e m  s tra ig h t ashore 
in  a v e ry  sho rt t im e . She m us t have the re 
fore , w hen she g o t to  B u o y  N o . 56 ove r-po rted, 
as she cou ld , b y  th e  p rope r ca lcu la tin g  o f 
p o rtin g , have gone th ro u g h  between the  
A tla n d  and  th e  eastern shore, w ith o u t any 
s ta rbo a rd ing  a t a ll.  Y e t  she says she s ta r
boarded n o t seven po in ts  b u t  s lig h t ly  —  a 
p o in t.

I t  is p re t ty  obvious fro m  th a t— and we go t 
M r. L a n g to n  to  la y  dow n on th e  c h a rt w h a t 
he th o u g h t was th e  course o f  th e  Chatwood—  
and th e  course th a t  he la id  dow n exa c tly  
confirm s w h a t we have suggested th a t  the  
Chatwood m us t have ove r-po rted  w h ich  i f  
con tinued  w o u ld  have ta ke n  he r ashore on 
the  eastern bank, th a t  she had to  s ta rboa rd  so 
m uch b y  reason o f her o v e r-p o rtin g  th a t  she 
cou ld  n o t ge t rou nd  s tra ig h t up  th e  r iv e r  b u t  
w e n t in to  th e  Bruges. W hen  one looks a t the  
course w h ich  M r. L a n g to n  la id  dow n on th e  
cha rt, as representing his a rgum ent as to  w h a t 
happened— a ch a rt w h ich  o f course w i l l  go w ith  
the  papers i f  th is  case should go to  an y  superio r 
tr ib u n a l— i t  is clear th a t  th e  fa u lt  o f  th e  
Chatwood was n o t a seven-po in t s ta rboa rd ing  
(w h ich  canno t have happened unless you  assume 
th a t  the  Chatwood goes up  nea rly  tou ch in g  th e  
A tla n d  and the re  gets ro u n d  ne a rly  a t r ig h t  
angles, w h ich , lo o k in g  a t th e  cha rt, seems 
absurd)— she has ove r-po rted , she has made a 
fa u lty  ju d g m e n t in  ove r-po rting , and the n  has 
to  s ta rboard  to  t r y  and correct her o ve r-po rting , 
b u t,  s ta rboa rd ing  a t th a t  t im e , has n o t been 
able to  ge t rou nd  again w ith o u t h it t in g  the  
Bruges, w h ich  is w e ll over to  th e  eastern side 
o f the  r iv e r. I t  appears to  me th a t  the  Chat
wood is f irs t  o f  a ll to  b lam e fo r  th a t  ove r
p o rtin g  and consequent s ta rbo a rd ing  w h ich  has 
p u t  her in to  th e  d if f ic u lty  w h ich  landed her 
in to  the  Bruges. Secondly, w hen she s ta r

boards she does n o t g ive  th e  s ta rboa rd  he lm  
signal, and i t  was a ll th e  m ore necessary th a t  
she should g ive  the  s ta rboa rd  he lm  signal 
because w hen you  lo o k  a t th e  cha rt, and 
visualise th e  p o s itio n  o f th e  A tla n d  and the  
Bruges, you  see th a t  th e  A tla n d  was between 
th e  Bruges and th e  Chatwood, and consequently 
th e  Bruges w o u ld  n o t have the  o p p o rtu n ity  o f 
s ig h tin g  v e ry  accu ra te ly  o r o f ju d g in g  w h a t the  
Chatwood was do ing, and w o u ld  requ ire  a sound 
signa l— a he lm  signal to  te l l  he r th a t  th e  boa t 
w h ich  is com ing up , and  w h ich  she canno t see 
because o f th e  A tlan d , has starboarded. So one 
has tw o  th in gs  to  consider— firs t  o f a ll, you  have 
la id  a w rong  course dow n because you  have 
ove r-po rted, ha v in g  regard to  the  A tla n d  ahead 
o f  you , and you  have starboarded a t  such 
speed th a t  yo u  canno t get ro u n d  b u t  m us t go 
r ig h t  over to  th e  eastern side ; and, th ird ly ,  
when yo u  d id  th a t  s ta rboa rd ing  yo u  d id  n o t 
g ive  a he lm  signa l to  te l l  th e  b o a t above w h a t 
yo u  were do ing. M r. D u n lo p , as I  understood 
h im , has tw o  answers to  th a t  w hen th e  d if f i
c u lty  w h ich  was in  th e  m in d  o f the  c o u rt was 
made clear to  h im . H e  said f irs t— w h ich  was 
th e  m ost im p o rta n t th in g — “  W h a t was the  
good o f b low ing  a signa l to  the  Bruges because 
she w i l l  n o t hear i t ,  o r w i l l  n o t pa y  any a tte n 
t io n  to  i t . ”  B u t ,  as I  have said, I  do n o t th in k  
th a t  th a t  is a v a lid  excuse fo r  n o t b lo w in g  a 
s ignal, even i f  you  th in k  the  o th e r m an  is an 
ass o r w i l l  n o t unders tand i t .  B u t  he said—  
and as to  w h ich  I  have come to  a c lear conclu
sion— “  th a t  th e  A tla n d  gave her tu rn in g  signal 
w hen we were so near her th a t  the  necessity 
fo r  s ta rboa rd ing  was forced upon us sudden ly.”  
T h a t, o f course, tu rn s  upon how  fa r  th e  Chat
wood was fro m  th e  A tla n d  w hen th e  A tla n d  gave 
her tu rn in g  signal, and th e  learned P resident 
has found  th a t  to  be a t least h a lf  a m ile— I  
th in k  i t  was q u ite  possib ly  a l i t t le  fu rth e r.

I f  th a t  was the  p o s itio n  the  Chatwood was 
p ra c tic a lly  a t B u o y  N o . 56, and had  am ple 
t im e  to  judge  o f  the  s itu a tio n  and to  m ake the 
r ig h t  k in d  o f p o rtin g . Therefore, i t  appears 
to  me th a t  the  Chatwood is o b v io us ly  also to  
b lam e. The rea l b lam e on b o th  o f the m  is 
th a t  ne ithe r o f the m  p a id  an y  a tte n tio n  to  the  
ru le . The ru le  te lls  th e m  to  g ive  w ay to  the 
tu rn in g  sh ip  and  keep o u t o f  th e  w a y  as long 
as she is tu rn in g , and th e y  b o th  o f the m  came 
on a t a t im e  w hen the  tu rn in g  ship was o b s tru c t
in g  a t least h a lf  the  r iv e r, and when you  could 
n o t be sure w h ich  h a lf, o r w h ich  p a r t  o f i t ,  i t  
was. I f ,  as m ig h t easily have happened, the 
A tla n d  had com ple ted her tu rn , and had started  
o ff to  go in to  dock, th e  Bruges w o u ld  have been 
in  a v e ry  bad po s itio n . The Bruges cou ld  no t 
possib ly  te l l  th a t  th a t  was n o t w h a t she w ou ld  
do ; in  th e  same w a y  th e  Chatwood cou ld  no t 
be sure o f  w h a t the  A tla n d  was do ing. She had 
b low n  a th ree -b las t s igna l show ing th a t  her 
engines were w o rk in g  astern, and she had 
s ta rted  on the  east side o f th e  r iv e r, and ju s t 
a t th e  t im e  w hen th e  Chatwood ha d  to  decide! 
p ro b a b ly  the  A tla n d  had  m ade her e igh t-po in t 
tu rn , and was m ore across the  r iv e r  th a n  she 
w o u ld  be a t a la le r  period.
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F o r these reasons, on  th e  con s tru c tion  o f 
the  ru le , and th e  a d m itte d  facts, I  came to  the  
conclusion m yse lf th a t  b o th  vessels were to  
blam e, and I  saw no ground  fo r  d is tingu ish ing  
th e  b lam e between the  tw o ; th e y  seemed to  
me to  have e q ua lly  disregarded the  ru le . O f 
course, th e  con s tru c tion  o f the  rules is fo r  the  
cou rt, and n o t fo r  the  assessors, tho ugh  no 
d o u b t sometimes the  assessors m ay  m ake ve ry  
va luab le  rem arks w h ich  m a y  assist th e  co u rt 
in  the  con s tru c tion  o f the  rules. B u t  we th o u g h t 
i t  r ig h t,  a lth ou gh  the  con s tru c tion  o f the  rules 
is fo r  us, to  ask o u r assessor ; fo r, u n fo rtu n a te ly , 
illness d u rin g  th e  course o f th e  case, deprived 
us o f  th e  v e ry  va luab le  assistance o f C apta in  
D a v id , and th e  parties agreed to  go on w ith  
one assessor ra th e r th a n  de lay th e  case w h ile  
ano the r assessor was b ro u g h t in  to  whom  
M r. D u n lo p  w o u ld  have had to  repeat a l l h is 
a rgum ent on th e  f irs t  day— we asked th e  
assessor, who, o f course, had th e  advantage 
o f conversation w ith  C apta in  D a v id  d u rin g  the  
f irs t  p a r t  o f th e  case, a lth ou gh  C apta in  D a v id  
had n o t th e  advantage o f hearing  the  a rgum ent 
addressed to  us b y  M r. La ng to n— we asked 
h im , f irs t  o f  a ll, th is  question : (1) W as the  
Bruges ju s tifie d  in  keeping fu l l  speed o f fou rteen 
kno ts t i l l  ab ou t a m in u te  before th e  collis ion , 
w h ile  th e  A tla n d  was tu rn in g  and th e  Chatwood 
was com ing up-stream  ? (2) In  n o t s topp ing
and revers ing t i l l  ju s t  before the  co llis ion  
when th e  A tla n d  was s t i l l  tu rn in g  and the  
Chatwood was on the  eastern side o f  the  
channel (a) as a m a tte r o f  good seamanship, 
assum ing a r t .  40, r .  3, applies, (b) as a 
m a tte r o f  good seamanship, assum ing a r t .  40, 
r - 3, does n o t a p p ly  ? A n d  ou r assessor 
answered in  th is  w a y : “  (a) A ssum ing th a t  
a rt.  40, r. 3, does a p p ly— (1) The Bruges 
was n o t ju s t i f ie d ; (2) The Bruges was n o t 
ju s tifie d  in  postpon ing  revers ing her engines 
u n t il a fte r  th e  r is k  o f co llis ion  was apparent. 
(b) A ssum ing a r t .  40, r .  3, does n o t a p p ly
(1) the  Bruges was ju s tif ie d  in  m a in ta in in g  
uer speed u n t i l  th e  r is k  o f  co llis ion  became 
apparent, b u t  a lthough  she was ju s tif ie d  in  
do ing so, she w o u ld  have shown a b e tte r 
in te rp re ta tio n  o f  good seamanship and p ru 
dence i f  she had  a llow ed as m uch room  as 
Possible to  oncom ing ships b y  ta k in g  m ore 
d ras tic  ac tio n  when the  necessity d id  arise b y  
ge tting  s tem w a y .”  The second question th a t 
^ e  asked ou r assessors was th is  : “  W as the 
Chatwood ju s tifie d  when she saw the  A tla n d  
tu rn in g  in  proceeding on such a course and a t 
®uch a speed th a t  she passed th e  A tla n d  in  
the eastern h a lf  o f  th e  channel a t a t im e  when 
he Bruges was close approach ing in  th e  same 

h a lf o f  the  channel, and came in to  co llis ion  
,p’ th  her in  the  extrem e east o f th e  channel.”  
„u e  answer th a t  ou r assessor gives to  th a t  is : 

The Chatwood was n o t ju s tif ie d  in  the  m anner 
n w h ich  she shaped her course and speed 
oross th e  r iv e r, w h ich  made her a danger to  the  
Tuges o r an y  o th e r approach ing vessel.”  As 

t , e have he ld  th a t  a r t .  40, r .  3, does ap p ly , 
fte answers o f  ou r assessor con firm  the  v ie w  
°  w h ich  I  m yse lf had come, and the  resu lt, |

the re fore, is th a t  b o th  ships are he ld  to  b lam e, 
and in  equal p ropo rtions .

Lawrence, L .J .— I  e n tire ly  agree ; and do 
n o t th in k  I  cou ld  use fu lly  add a n y th in g  to  th e  
ju d g m e n t g iven  b y  m y  L o rd .

Greer, L .J .— I  agree th a t  the  ju d g m e n t o f  
th is  c o u rt should be th a t  b o th  vessels were to  
b lam e fo r  the  co llis ion  and its  consequent damage.

I  th in k  i t  is unnecessary to  say a n y th in g  on 
the  question as to  w hethe r th e  Chatwood was 
in  fa u lt  because th e  co u rt be low , and th e  
T r in i ty  B re th re n , and m y  L o rd  and our 
assessor, have come to  th e  conclusion th a t  the  
Chatwood was to  blam e, and i t  w o u ld  be a 
waste o f tim e  fo r  me to  add a n y th in g  fu r th e r  
on th a t  sub ject.

The im p o rta n t question is w hethe r th e  o th e r 
vessel— fh e  Bruges— w h ich  was com ing fro m  
A n tw e rp  was also to  b lam e fo r  th is  co llis ion , 
and th a t  depends n o t m ere ly  on th e  tru e  
m eaning o f  a r t.  40, r .  3, b u t  i t  depends, o r 
m a y  depend, upon the  question— w hateve r the  
m eaning o f  th a t  a rtic le — d id  n o t th e  Bruges 
behave in  such a w ay as th e  c o u rt deems to  
am o un t to  neg ligent na v ig a tio n  under c ircu m 
stances fo r  w h ich  she was to  blam e. W ith  
regard to  th e  m eaning o f a r t.  40, r .  3, I  am  
in c lin ed  to  take  a som ewhat w id e r v ie w  o f its  
m eaning th a n  th a t  w h ich  was in d ica ted  in  m y  
L o rd ’s ju d g m e n t. These regulations are regu
la tion s  re la tin g  to  th e  na v ig a tion  o f th e  Scheldt 
and I  suppose i t  is r ig h t  to  say th a t,  lik e  th e  
regu la tions w h ich  in  th is  c o u n try  are called 
R egu la tions fo r  th e  P reven tion  o f Collisions a t 
Sea, th e y  are a t an y  ra te  regu la tions fo r  the  
p re ven tion  o f accidents a ris ing  in  the  course 
o f the  na v ig a tion  o f th e  Scheldt. The Sche ld t 
is in  places a na rrow  h igh w ay— a n a rro w  h ig h 
w ay w h ich  is v e ry  m uch used b y  vessels la rge 
and sm all. A n  il lu s tra t io n  o f th a t  was g iven 
b y  the  evidence o f C apta in  W est, th e  cap ta in  
o f the  Bruges, when he said th a t  on his w ay 
fro m  A n tw e rp  to  F lush in g  he ove rto ok  and 
passed nineteen vessels and he m e t and passed 
tw e n ty -th re e  vessels com ing the  o th e r w ay. I t  
is a m a tte r o f grave im portance th a t  there 
should be regu la tions w h ich  w i l l  enable vessels 
com ing up and dow n safe ly to  nav iga te  the  
r iv e r. One o f th e  d ifficu ltie s  th a t  vessels 
com ing up  and dow n m ay  have to  encounter 
is th e  d if f ic u lty  created when th e y  are ap
p roach ing a vessel w h ich  is tu rn in g  in  the  r iv e r, 
w h ich  is sw ing ing in  the  r iv e r  to  ge t round .
I  canno t he lp  th in k in g  th a t  th is  reg u la tion  is 
a reg u la tion  fo r  th e  purpose of, so fa r  as pos
sib le, ensuring the  sa fe ty  o f vessels n a v ig a tin g  
th e  r iv e r  a t a t im e  th a t  these tu rn in g  m ove
m ents take  place, ju s t  as m uch as i t  is d irec ted  
to  th e  sa fe ty  o f the  tu rn in g  o r sw ing ing vessel. 
The ru le  has g o t to  be app lied  u n t i l  the  tu rn in g  
vessel no longer presents an obstacle to  th e  
passage— “  au passage.’’'’ I  th in k  th a t  th a t  is 
d irec ted  to  secure th a t  the  ru le  sha ll be obeyed 
u n t il no d if f ic u lty  rem ains in  the  na v ig a tion  o f  
th e  r iv e r  b y  reason o f the  tu rn in g  m ovem ent. 
The tu rn in g  m ovem ent m ay  have gone so fa r  
th a t  the re  is no r is k  to  e ithe r vessel even though
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the  tu rn in g  m ovem ent has n o t in  fa c t been 
com p le te ly  made, and i f  i t  has gone so fa r  th a t  
the re  is no r is k  to  an y  vessel com ing up  and 
dow n th e n  I  th in k  th e  ru le  no longer has any 
ap p lica tio n .

T h a t be ing the  ru le  th is  case, so fa r  as 
concerns th e  conduct o f th e  Bruges, seems to  
me to  depend upon ce rta in  v i t a l  facts  w h ich  
m ay  be sta ted  in  th is  w ay : seven m inutes 
before the  co llis ion  b o th  vessels heard  the  
signa l o f th e  A tla n d  and knew  th a t  a tu rn in g  
m ovem ent was abou t to  take  place— a tu rn in g  
m ovem ent b y  the  A tla n d . N e ith e r vessel 
knew  how  long  i t  w o u ld  take  th e  A tla n d  to  
pe rfo rm  th a t  tu rn in g  m ovem ent. N e ith e r vessel 
cou ld  kn o w  where e xa c tly  th e  m ov ing  obstacle 
w o u ld  be in  th e  channel w hen th e y  g o t up  to  i t ,  
and, fro m  th e  m om ent th e y  rea lised th a t  a 
tu rn in g  m ovem ent was go ing to  take  place, i t  
was th e  d u ty  o f those in  charge o f b o th  vessels 
to  exercise th e  v e ry  greatest care in  th e ir  
n a v ig a tio n  fro m  th a t  t im e . B u t  fro m  th a t  
t im e  u n t i l  ju s t  s h o rtly  before th e  co llis ion  the  
Bruges d id  n o th in g  except con tinue  her fu l l  
speed in  th e  hope th a t  the re  w o u ld  be su ffic ien t 
room  fo r  b o th  vessels where th e  tu rn in g  m ove
m en t was ta k in g  place. In  n o t s low ing before 
she d id  I  th in k  th a t  she was to  b lam e. B u t  
the re  are o th e r facts w h ich  m ake her conduct 
m ore seriously to  b lam e th a n  the  fa c t th a t  she 
d id  n o t slow in  t im e . She cou ld  stop in  her 
ow n leng th  when a t fu l l  speed ; her ow n le ng th  
was 331 ft. I f  she was s low ing a t th e  tim e  
when she reversed her engines she cou ld  
ob v io us ly  stop in  som eth ing less than  331 ft. 
B u t  w h a t happened was th a t  she d id  n o t stop 
u n t i l  p ra c tic a lly  a t th e  m om ent o f the  co llis ion  
when the  stopp ing  and revers ing cou ld  have 
been o f no im portance  a t a l l except, possib ly, 
to  d im in ish  th e  force o f th e  b lo w  w hen the  
tw o  vessels came in to  con tact.

The n e x t v i ta l  fac t, as i t  seems to  me, is th is  : 
I f  the  cap ta in  o f the  Bruges is to  be accepted as 
a  w itness whose statem ents can be trea te d  as 
somewhere near th e  facts, i t  is p la in  fro m  w h a t 
he said, as recorded on pp . 29, 30, and 31 o f 
th e  evidence, th a t  when he was a t least— and 
i t  m ay  be m ore— a t least a q u a rte r o f a m ile  
aw ay he saw th a t  th e  Chatwood was com ing 
round  th e  stem , o r com m encing to  come round  
th e  stern , o f the  A t la n d ; th a t  he d id  n o t 
im m e d ia te ly  do a n y th in g  even then , tho ugh  
i t  m us t have been apparen t th a t  a t th a t  tim e  
he was w ith in  th e  area in d ica ted  b y  the  w o rd  
“  proche ”  in  th e  ru le  ; he d id  n o t even slow. 
I  th in k  i t  is q u ite  c lear th a t  he ou gh t to  have 
stopped and reversed ; b u t  w h a t he d id  was he 
w a ited  t i l l  he heard th e  signal w h ich  a lm ost 
im m e d ia te ly  fo llow ed his seeing th e  vessel 
com ing ro u n d  th e  s te rn  o f th e  A tla n d  ; he w a ited  
u n t i l  he heard the  signal fro m  th e  Chatwood 
th a t  th e  Chatwood was go ing aste rn  ; and i t  
was o n ly  when he g o t th e  signa l fro m  th e  
Chatwood th a t  th e  Chatwood was go ing astern 
th a t  he the n  slowed his engines.

I f ,  even a t th a t  t im e , ha v in g  regard to  his 
power o f s topp ing, he had  stopped and reversed 
the re  w o u ld  have been no co llis ion .

I t  seems to  m e im possib le , under these c ir- 
stances, to  f in d  th a t  th e  Bruges was n o t to  
b lam e fo r  th is  co llis ion  and its  consequent 
damage.

M r. D u n lo p  in v ite d  th e  c o u rt to  f in d , on the  
p r in c ip le  th a t  we fo llo w  in  dea ling  w ith  com m on 
la w  cases as la id  dow n in  D av is  and M a n n  
(1842, 10 M . &  W . 546), th a t  th e  Bruges ough t 
to  be he ld  alone to  b lam e because she was 
g u ilty  o f th e  fin a l negligence w h ich  occasioned 
th is  co llis ion  and its  consequent damage. A t  
one tim e  th a t  a rgum en t ra th e r appealed to  me, 
b u t, in  the  resu lt, I  have come to  the  conclusion 
th a t  th e  vessels had  go t so near to  one another 
a t th e  t im e  when th e  e x te n t o f the  negligence 
o f the  Chatwood was apparent, o r w o u ld  be 
apparen t to  those on boa rd  the  Bruges, th a t  th is  
is one o f those exceptiona l cases w h ich  are 
re ferred to  in  The Volute  (15 Asp. M ar. L a w  Cas. 
530 ; 126 L .  T . R ep. 425 ; (1922) 1 A . C. 129), 
w hen th in gs  are happen ing so ra p id ly  th a t  i t  is 
r ig h t  to  say th a t  th e  co llis ion , and th e  conse
quen t damage, were th e  jo in t  effect o f  the  
negligence o f the  tw o  vessels. I  agree w ith  
m y  L o rd  th a t  the  circum stances here are such 
th a t  we ough t no t to  d is tin g u ish  between the  
tw o  vessels and th a t  th e y  ou gh t to  bear the  
resu lt o f  th e ir  negligence in  equal p ropo rtions .

A ppea l allowed. Both vessels held to blame 
in  equal degrees. A ppe llan ts  to have 
costs o f the appeal. Each p a rty  to bear 
own costs o f tr ia l.

S olic ito rs  : fo r  the  appe llants, B ottere ll and 
Roche ; fo r  th e  respondents, P arker, Garrett, 
and Co., agents fo r  Botterell, Roche, and 
Temperley, N ew castle -on-Tyne.

H IG H  C O U R T OF JU S T IC E .

K IN G ’S B E N C H  D IV IS IO N .

F r id a y , June  20, 1930.

(Before Rowlatt, J .)

Bergens Dampskibs Assurance F o r e n i n g  

v. Sun Insurance Office Limited, (a)

Insurance— M a rin e — “  A rranged to ta l loss ”  ' 
N o actual c la im — Settlement by agreement.

The owners o f a Norwegian steamship mere 
insured w ith  the p la in t if fs  and other under
w rite rs. The p la in t if fs  re-insured the ir risk  
w ith  the defendants. The insured steamship 
stranded in  the B lack Sea but was floated o ff ana 
eventually reached Constantinople. Owing m 
the absence o f adequate rep a irin g  fa c ilit ie s  at this 
port, i t  was extremely doubtfu l that the vessel s 
condition w ould pe rm it her to reach a po rt where 
repa irs  could be carried  out w ithou t the r is  
o f her becoming a to ta l loss. I n  these circMiw 
stances the owners and underw riters agreed t 
settle the m atter : the vessel was to be regarde 
as a tota l loss and the underw riters were to pay

(a) Reported by R. A . Y u l e , Esq., Barrister-at-LaW .
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an agreed sum which in  fa c t was more than her 
f u l l  repaired value at the tim e. The p la in t if fs  
claimed a proportionate p a rt o f the sum so p a id  

f ro m  the defendants. The m ateria l po rtion  o f the 
p o lic y  o f re-insurance was as fo llow s : “  I n 
surance . . . upon h u ll and m achinery, dfee. 
valued as in  o r ig in a l po licy . B e ing against 
to ta l and (or) constructive and (or) arranged tota l 
loss o f vessel on ly  as p e r Bergens D am p Club 
polic ies and to fo llo w  the ir settlements.'’’

H e ld, that the action fa ile d . On the true con
struction o f the contract there m ust be either a 
constructive to ta l loss or a genuine c la im  fo r  
one which c la im  is  settled by arrangement. 
The word  “  arranged ”  rea lly  meant com
prom ised and d id  not cover an a rt if ic ia l tota l 
loss created by the w i l l  o f the parties.

Action tr ie d  b y  R o w la tt,  J . w ith o u t a ju r y .
The p la in t if fs  and o th e r unde rw rite rs  insured 

the  owners o f a N orw eg ian  steam ship , the  
Sverre against, in te r a lia , pe rils  o f th e  sea 
d u rin g  the  yea r 1927. The p la in t if fs ’ share 
o f  th e  r is k  was 120,000kr. and th e y  re-insured 
themselves w ith  th e  defendants to  th e  e x te n t 
o f  12,500kr. I n  Feh. 1927 th e  Sverre stranded 
in  th e  B la c k  Sea and was severely damaged. 
She was floa ted  o ff and  e ve n tu a lly  reached 
C onstan tinop le . H e re  the re  were n o t adequate 
re p a irin g  fa c ilit ie s  and the  vessel’s con d ition  
was such th a t  i t  was d o u b tfu l i f  she w o u ld  
reach an y  p o r t  where the  necessary repairs 
cou ld  be ca rried  o u t. O w ing  to  th e  r is k  o f 
he r becom ing a to ta l loss and th e  p ro b a b il ity  
th a t  repairs w o u ld  cost m ore th a n  he r repa ired 
va lue , th e  owners and un de rw rite rs  agreed to  
se ttle  on the  te rm s th a t  th e  vessel shou ld  be 
regarded as a to ta l loss and  th a t  th e  unde r
w rite rs  shou ld  p a y  a sum  agreed a t 435,000kr. 
■which a c tu a lly  was m ore th a n  th e  f u l l  repaired 
va lue . The p la in t if fs  c la im ed fro m  th e  de
fendants the  due p ro p o rtio n  o f th a t  sum.

F o r th e  p la in t if fs  i t  was contended th a t  the  
agreem ent a rr iv e d  a t b y  th e  unde rw rite rs  w ith  
the  owners was an “  a rranged to ta l loss ”  
w ith in  th e  m eaning o f th e  p o lic y . F o r  the  
defendants i t  was contended th a t  th e  arrange
m en t come to  was o n ly  v a lid  i f  the re  had  been 
a c la im  m ade on th e  un de rw rite rs  fo r  a to ta l 
loss o r the re  was evidence o f  a to ta l con
s tru c tiv e  loss. I n  th e  present case the re  was 
o n ly  a heavy  p a rtic u la r average loss.

Sim ey, fo r  th e  p la in tiffs .

D a v id  Davies  fo r  th e  defendants.

Rowlatt, J .— T h is  is a v e ry  pu zz lin g  case ; 
b u t th e  s itu a tio n  has been g re a tly  re lieved  b y  
tw o  v e ry  exce llen t argum ents b y  counsel on 
e ith e r side, w h ich  has made th e  hearing  o f i t ,  
so fa r  as I  am  concerned, q u ite  a p leasurable 
exercise.'

I  th in k  I  can f irs t  o f  a l l s ta te  e x a c tly  w h a t 
Juy v ie w  o f th e  fac ts  is, because I  th in k  th e  case 
ta ils  to  be decided upon w h a t th e  rea l transac
t io n  between th e  parties was, and  is n o t to  be 
m fluenced b y  the  mere nom encla ture  w h ich  the  
Parties m ay  use in  la b e llin g  th e  steps th a t  th e y

to o k . I  do n o t th in k  upon  th e  fac ts  th a t  the re  
ever was a rea l c la im  fo r  a con s tru c tive  to ta l 
loss. B efore the  va lua tions  were received, w hen 
th e  vessel was s t i l l  ag round, and s h o rtly  a fte r
wards no d o ub t, the re  were expressions used 
in d ic a tin g  th e  v iew , th a t  was c e rta in ly  tru e , 
th a t  th e  vessel was n o t as a c h a tte l w o r th  re 
p a ir in g , b u t  th e  w rite rs  o f th e  le tte rs  had  n o t in  
m in d , as is fa ir ly  conceded b y  M r. S im ey, on 
those occasions the  circum stance th a t  th e  figu re  
to  be de a lt w ith  in  th e  p a r tic u la r  c la im  was 
800,000kr.— q u ite  an a r t if ic ia l figu re  w ith  
regard to  the  tru e  va lue.

W hen m a tte rs  had proceeded a l i t t le  fu r th e r, 
and th e  va lua tions  came in , i t  became apparen t 
to  everybody th a t  i f  th is  vessel was go ing to  
be repa ired i t  w o u ld  be a v e ry  expensive 
business, and a business in  w h ich  one cou ld  
n o t be q u ite  ce rta in  th a t  one saw th e  end o f 
th e  expense, because, supposing she was 
te m p o ra r ily  repa ired to  take  th e  sea, a fte r  a ll 
she w o u ld  have to  come to  a U n ite d  K in g d o m  
p o r t  o r H o lla n d  fo r  re p a ir s t i l l  insured, and she 
m ig h t go to  th e  b o tto m  and become a to ta l 
loss, and the re  w o u ld  be no m is take  abou t i t .  
A t  an y  ra te , i t  was obvious th a t  th e  expense 
w o u ld  be v e ry  g rea t to  th e  un de rw rite rs  and 
i t  became obvious th a t  th e  unde rw rite rs  cou ld  
a ffo rd  to  o ffe r to  th e  owners a sum  w h ich  a t an y  
ra te  w o u ld  l im i t  th e ir  loss to  a fixe d  sum. and 
i t  w o u ld  be w o rth  w h ile  fo r  the m  to  have the  
sum  fixed , and  s t i l l  g ive  th e  owners som eth ing 
m ore th a n  th e  sh ip  w o u ld  be w o rth  i f  th e y  go t 
i t  restored to  them , repaired. T h a t was the  
business purpose. U n de r those circum stances 
th is  se ttlem en t was m ade. T h a t was the  
a tt itu d e , I  th in k ,  o f  th e  un de rw rite rs , the  
p la in tiffs , when th e y  had th e ir  boa rd  m eeting . 
T hey  made an o ffe r on  those lines. Then 
comes w h a t is a m ost va luab le  le tte r  fo r  M r. 
S im ey, representing th e  p la in t if fs  here— the  
le tte r  w h ich  is on pp . 35 and  36, w h ich  is the  
answer to  an o ffe r designed to  screw i t  up  a 
l i t t le ,  i f  I  m a y  use th a t  expression. T he  le tte r  
begins : “  W e should be prepared to  accept an 
arrangem ent based on th e  un de rw rite rs  ta k in g  
over th e  vessel as i f  th e  la tte r  were condem ned.”  
T h a t is to  say, as i f  i t  were a con s tru c tive  to ta l 
loss : “  T he  com pensation offered b y  the
un de rw rite rs  is, however, m uch  too low , and 
we th in k  th a t  500,000kr. p lus the  rem a in ing  
insurance p re m iu m  o f  abou t 36,000kr., should 
be th e  m in im u m . As a m a tte r o f  fac t, the  
question  as to  w he the r the  vessel is n o t, lega lly , 
f i t  fo r  condem ning, m ig h t be raised.”  N o w  
th a t  is a l l th a t  is said— “  m ig h t be ra ised ” —- 
and th e n  th e y  go on to  discuss i t ,  and the n  i t  
is po in te d  o u t th a t  th e  un de rw rite rs  m ig h t 
accept th e  c la im  set o u t, “  because th e  r is k  th e y  
w o u ld  ru n  the re by  w ou ld  be q u ite  sm a ll as 
com pared w ith  i f  the  vessel were condemned, 
w ith  the  consequence th a t  th e  insured va lue o f 
800,000kr. w ou ld  have to  be p a id .”  I  do n o t 
th in k  th a t  was a c la im . I  do n o t th in k  th e y  
ever d id  p u t fo rw a rd  a c la im . The evidence 
o f th e  p la in t if fs  goes to  show th a t  in  the  m inds 
o f  the  un de rw rite rs  the re  was some idea o f 
th e  p o s s ib ility  o f a c la im  th a t  cou ld  n o t be
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q u ite  va lued. I  do n o t th in k  i t  comes to  m ore 
th a n  th a t.  I  have no evidence fro m  the  
docum ents th a t  th e y  th o u g h t th a t  re a lly  the  
vessel cou ld  n o t be m oved a t a ll— th a t  she was 
fixe d  a t C onstan tinop le  as a hopeless de re lic t, 
o r abou t to  become a de re lic t. I  do n o t th in k  
th e y  ever th o u g h t th a t,  and i t  has n o t p roved  
to  be the  fa c t. I  do n o t th in k  th e y  th o u g h t 
the re  was an y  rea l danger o f i t  be ing proved 
a fte r h a v in g  th e  va lua tions  th a t  the  cost w ou ld  
a m o un t to  800,000kr. in  an y  w ay. I  have 
been to ld  th a t  th e y  had  in  th e ir  m inds the  
p o s s ib ility  o f pa r. 10 o f th e  p la n  be ing evoked 
so th a t  th e  v a lu a tio n  m ig h t be revised. T h a t 
c e rta in ly  means o n ly  th a t  the  v a lu a tio n  cou ld 
be revised as a t th e  da te  o f th e  p o licy . I  
canno t he lp  th in k in g  th a t  th a t  paragraph 
w o u ld  be v e ry  spa rin g ly  used to  re b u t the  
va lua tions .

I  have no evidence before me o f th e  va lue 
o f th e  sh ip  a t the  da te  o f th e  p o licy , o r how  th a t  
v a lu a tio n  was reached, o r a n y th in g  abou t i t .  
I  do n o t th in k  the re  was m ore th a n  th e  vaguest 
conception in  th e  m inds o f the  unde rw rite rs  
th a t  th e y  were re a lly  go ing to  be faced w ith  
a c la im  fo r  800,000kr. ; b u t  w h a t th e y  d id  see 
v e ry  c le a rly  was th a t  th e y  were go ing to  be 
lia b le  on th e  basis o f a p a r tic u la r  average loss 
to  a v e ry  large and  a v e ry  un ce rta in  am oun t 
o f expenses. There fore, I  do n o t th in k  th a t  
th is  was a com prom ise o f a c la im  fo r  a con
s tru c tiv e  to ta l loss ; b u t  w h a t th e  pa rties  d id  
b y  the  a rrangem ent th a t  th e y  made was, th e y  
de a lt w ith  i t  as a con s tru c tive  to ta l loss on a 
d iffe re n t va lue . T o  p u t  i t  q u ite  s h o rtly , 
ins tead o f  p a y in g  800,000kr. th e y  pa id  
435,000kr., and  to o k  over th e  ship. W h a t, then, 
is th e  a p p lic a tio n  o f  th e  words o f th e  p o lic y  
to  th a t  s ta te  o f fac ts  ? I  have to  construe the  
words. I  have n o t to  im ag ine w h a t th e  people 
ha d  in  th e ir  m inds. There are th ree  a p pa ren tly  
separate th in g s  : a to ta l loss, a cons truc tive  
to ta l loss, and an arranged to ta l loss. I t  is 
v e ry  curious. O f course the  words w o u ld  
q u ite  c le a rly  be satisfied i f  th e y  are he ld  to  
re fe r to  a case where the re  is a c la im  fo r  a to ta l 
loss— a rea l c la im  fo r  a to ta l loss, and  i t  is 
com prom ised, and  a less p a ym en t is made in  
com prom is ing  th a t.  T h a t w o u ld  be covered, 
a lth ou gh  poss ib ly  i f  th e  fac ts  were gone in to  
a fte rw a rds  i t  m ig h t be he ld  to  be p roved  th a t  
re a lly  the re  was n o t a con s tru c tive  to ta l loss. 
I t  w o u ld  cover a c la im  where a to ta l loss was 
com prom ised, as in  Street's case (1914, 111 
L .  T . R ep. 235). B u t  now  does i t  go fu rth e r, 
and does i t  m ean th a t  i f  yo u  arrange th a t  a 
vessel sha ll be trea te d  as a con s tru c tive  to ta l 
loss b y  w a y  o f  s e ttlin g  th e  c la im , a lth ou gh  i t  
cou ld  n o t be a rg u a b ly  p u t  fo rw a rd  th a t  she 
was— i f  yo u  trans fe r i t  b y  m ere agreem ent 
in to  th e  category o f to ta l loss, does the  p o licy  
cover th a t  ? M r. D avies has said th a t  th is  is 
a p o lic y  w h ich  is against a to ta l loss— a to ta l 
loss o f a sh ip  w h ich  is va lued, and th e  va lue 
govern ing i t  in  th is  case is 800,000kr. ; and i t  
canno t mean th a t  b y  th e  agreem ent o f the  
pa rties  i t  can be trea te d  otherw ise th a n  as a 
p a r t ia l loss, th a t  i t  can be trans fe rre d  b y

agreem ent to  the  category o f a to ta l loss, and 
b ro u g h t w ith in  th is  p o lic y  b y  v ir tu e  o f th e  
w o rd  “  arranged.”  I  th in k  th a t  is the  r ig h t  
a rgum ent. I  th in k  th a t  is the  do m in an t 
consideration. T h is  is a p o lic y  against to ta l 
loss, and w h a t, i f  I  m ay  use th e  expression, 
comes under “  to ta l loss.”  I  do n o t th in k  
i t  can inc lude  a case where b y  th e  agreem ent 
o f  th e  pa rties  a d iffe re n t case is p u t  upon th e  
basis o f a to ta l loss b y  mere arrangem ent, ju s t  
as i t  m ig h t have been p u t  upon an y  o th e r basis. 
I  th in k  the re  m us t be e ith e r a con s tru c tive  to ta l 
loss, o r a c la im  fo r  a cons truc tive  to ta l loss, 
w h ich  c la im  is arranged. A lth o u g h  the  w o rd in g  
in  Street's case was d iffe re n t, I  th in k  th a t  i t  
bears upon  th e  m a tte r. I t  shows th a t  th e  w ord  
“  arranged ”  re a lly  o n ly  means com prom ised. 
I t  does n o t m ean an a r t if ic ia l to ta l loss created 
b y  the  w i l l  o f  th e  pa rties. On those grounds, 
there fore, I  th in k  the  p la in t if f  fa ils  in  th is  
case, and  the re  m us t be ju d g m e n t fo r  th e  
defendants w ith  costs.

S o lic ito rs : W altons  and C o .; P arke r, Garrett, 
and Co.

Thursday, Oct. 23, 1930.

(Before Swift and Acton, J J .)

Great Western Railway Company v . Kassos 
Steam Navigation Company, (a)

Deck cargo —  Measurement o f space occupied 
—  A pp rop ria te  method o f m easuring  —  
Measurement made by another method— 
M em orandum  by Customs officer— Effect—- 
M erchant S h ip p in g  A c t 1894 (57 &  58 Vie t, 
c. 60), s. 77, sub-ss. (1), (2), s. 85, sub-ss. 
(1), (3).

Measurement o f the space occupied by deck 
cargo on a sh ip  must, in  accordance w ith  the 
provis ions o f sect. 85, sub-sect. (3), o f the 
M erchant S h ipp ing  A c t 1894, be made in  the 
m anner directed by ru le  1 o f the Second 
Schedule o f the A ct. A  memorandum by an 
officer o f Customs that the proper measurement 
has been made, i f ,  in  fac t, that measurement 
has been made by some other method, is  o f no 
effect.

Appeal fro m  C a rd iff C oun ty  C ourt.
The  p la in tiffs , the  Kassos Steam N a v ig a tio n  

Com pany, were th e  owners o f a Greek steamship 
ca lled th e  Chelatros, and  th e  defendants, the 
G reat W estern  R a ilw a y  Com pany, were the  
owners o f  a dock a t B a rry , G lam organshire. 
I n  A ug . 1929 th e  Chelatros was in  th e  defend
an ts ’ dock fo r  th e  purpose o f  load ing a cargo 
o f coal and coke. As some o f th e  cargo was 
loaded on the  deck, i t  was necessary th a t  the  
tonnage space devoted to  the  c a rry in g  o f th a t 
cargo should be ascerta ined fo r th e  purpose 
o f  ca lcu la ting  dock dues. Pend ing measure
m en t, th e  p la in t if fs  p a id  th e  defendants on a 
basis th a t  454 tons o f tonnage space had  been

(o) Reported b y  T . R . F . B tjtler, Esq., Barrister-at-taw.
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occupied b y  th e  deck cargo. A fte rw a rd s , upon 
a ce rtifica te  be ing g ran ted  to  the m  b y  an 
o ffice r o f the  Customs, th e y  came to  the  con
c lus ion  th a t  the  am o un t on w h ich  th e y  ough t 
to  have p a id  was o n ly  370 tons. The  p la in tiffs , 
acco rd ing ly , b ro u g h t an action  in  th e  C oun ty  
C ourt, in  w h ich  th e y  c la im ed 51. Is . 6d., the  
d ifference between the  dues chargeable on 
370 tons and 454 tons. T he  C oun ty  C ourt 
judge  gave ju d g m e n t fo r  th e  p la in tiffs .

The defendants (the  ra ilw a y  com pany) 
appealed.

The fu r th e r  facts and th e  argum ents appear 
fu l ly  fro m  th e  judgm ents .

W . N . Raeburn, K .C ., W ilf r id  Lew is, and
G. K .  Rose fo r  th e  appe llants.

Trevor H un te r, K .C . and C. T . M il le r  fo r 
the  respondents.

Swift, J .— T h is  is an appeal fro m  a decision 
o f  H is  H o n o u r Judge Thom as g iven  a t the  
C oun ty  C ourt fo r  th e  c o u n ty  o f  G lam organ, 
he ld  a t C a rd iff on  th e  8 th  A p r i l  la s t, b y  w h ich  
he ad judged th a t  th e  p la in t if fs  should recover, 
as against th e  defendants, th e  sum  o f  51. Is . 6d., 
w ith  costs.

The ac tio n  arose in  th is  w ay. The p la in tiffs , 
the  Kassos Steam N a v ig a tio n  Com pany, are 
the  owners o f  th e  Greek steam ship Chelatros, 
and th e  defendants, th e  G reat W estern  R a ilw a y  
Com pany, are th e  owners o f  th e  dock a t B a rry . 
In  A ug us t o f  la s t year th e  Chelatros was in  th e  
dock a t  B a r ry  and was load ing  a cargo o f coal 
and coke. She n o t o n ly  f ille d  th a t  p o rtio n  o f 
the  sh ip  w h ich  was ap p ro p ria te  fo r  th e  carriage 
o f  cargo, b u t  also loaded some cargo upon the  
deck. I t  the reupon became necessary, in  o rder 
th a t  i t  m ig h t be ascerta ined how  m uch should 
be pa id  to  th e  ra ilw a y  com pany fo r  dock dues, 
th a t  th e  q u a n tity  o f  cargo on th e  deck, o r the  
tonnage space w h ich  was devoted to  th e  c a rry 
in g  o f  th a t  cargo, should be ascerta ined and 
added to  the  reg istered tonnage o f  th e  ship. 
Pend ing th a t  be ing done, th e  owners o f the  
vessel b y  th e ir  agents p a id  th e  ra ilw a y  com pany 
on a basis o f  454 tons o f  coal, o r on a basis 
th a t  454 tons o f  tonnage space had been 
occupied b y  cargo w h ich  had  been p u t  upon 
the  deck. A f te r  th e y  had  p a id  in  respect o f 
the  454 tons, th e  p la in t if fs  came to  th e  con
c lusion, upon a ce rtifica te  w h ich  was g ran ted  
to  them  b y  an officer o f th e  Customs, th a t  the  
am oun t upon  w h ich  th e y  o u g h t to  have pa id  
Was o n ly  370 tons. Thereupon th e  p la in t if fs  
sought to  recover fro m  th e  defendants th e  sum 
° f  51. is .  (id., be ing th e  difference between the  
dues chargeable on th e  370 tons and on the  
454 tons.

The ac tio n  came before Judge Thom as in  the  
C a rd iff C oun ty  C ourt, w ho, ha v in g  heard  the  
evidence in  regard  to  the  m a tte r, and  ha v in g  
considered th e  argum ents p u t  before h im , 
gave ju d g m e n t fo r  the  p la in t if fs . F ro m  th a t  
Judgm ent th is  appeal is b ro ug h t, and, in  m y  
op in ion , th is  appeal should be allow ed.

The con ten tio n  o f the  pa rties  m ay, I  th in k ,  
oe s ta ted  in  th is  w ay. There can be no d o u b t

th a t  sect. 77 o f th e  M erchan t S h ipp ing  A c t  1894 
prov ides fo r  th e  m easurem ent o f  a sh ip  w h ich  
is ab ou t to  be reg istered, and sub-sect. (2) o f 
th a t  section prov ides fo r  th e  m easurem ent o f  a 
sh ip  fo r  purposes o th e r th a n  reg is tra tio n , i f  
occasion arises fo r  i t  to  be m easured a fte r  i t  
has been reg istered. N ow , th a t  section sets 
up  tw o  m ethods o f  m easuring a ship, th e  f irs t, 
accord ing to  a ru le  in  th e  schedule, w h ich  is 
kno w n  as ru le  1 and w h ich  comprises sub- 
rules 1 to  5, and th e  second accord ing to  ru le  2, 
w h ich  comprises sub-rules 1 and 2. Those are 
b o th  m ethods o f  m easuring a sh ip  in  o rder to  
a rr iv e  a t its  to im age. T he  m ethod  w h ich  is 
to  be adopted is th a t  w h ich  is ap p ro p ria te  to  
th e  p a rtic u la r ship, ha v in g  regard to  th e  te rm s 
o f  sub-sect. (1) and sub-sect. (2) o f  sect. 77. 
B y  th a t  means th e  reg istered tonnage o f  the  
sh ip  is to  be ascerta ined. B u t  cargo m a y  be 
carried  on a sh ip  in  excess o f  th e  reg istered 
tonnage o f  th e  vessel. T h a t is w e ll know n . 
F ro m  tim e  to  t im e  cargo is p u t  upon th e  deck 
and is ca rried  b y  th e  sh ip  and dues o u g h t to  
be p a id  in  respect o f  i t .  Sect. 85 o f  th e  A c t  
o f  1894 prov ides in  sub-sect. (1) : “  I f  any 
sh ip  ” — w ith  ce rta in  exceptions w h ich  do n o t 
a p p ly  in  th is  case— “  carries as deck cargo, 
th a t  is to  say, in  an y  uncovered space upon 
deck, o r in  an y  covered space n o t inc luded  in  
the  cub ica l contents fo rm in g  the  sh ip ’s regis
te red  tonnage, t im b e r, stores, o r o th e r goods, 
a ll dues payab le  on the  sh ip ’s tonnage sha ll be 
payab le  as i f  the re  were added to  th e  sh ip ’s 
reg istered tonnage the  tonnage o f  th e  space 
occupied b y  those goods a t th e  t im e  a t w h ich  
th e  dues become payab le .”  I f ,  the re fore , the re  
is space occupied b y  cargo w h ich  is above and 
beyond th e  cub ica l contents fo rm in g  th e  sh ip ’s 
reg istered tonnage, th a t  space has to  be p a id  
fo r  and w h a t th a t  space is has to  be ascer
ta ined . N ow , as I  say, the re  are tw o  m ethods 
o f  m easuring a sh ip . So fa r, we have had 
n o th in g  to  do w ith  m easuring space o r a 
p o r tio n  o f  a sh ip  as opposed to  th e  w ho le  o f 
th e  sh ip  ; b u t  when cargo is ca rried  outside 
th a t  p o rtio n  o f  th e  ship, the  cub ica l contents o f 
w h ich  have been ca lcu la ted  in  th e  reg istered 
tonnage, one m u s t consider b y  w h a t means 
th a t  space is to  be m easured in  o rder th a t  one 
m ay  a rr iv e  a t th e  dues w h ich  are payab le  in  
respect o f th a t  e x tra  cargo. H a v in g  said, f ir s t  
o f  a ll, in  sect. 85, sub-sect. (1), th a t  such e x tra  
cargo sha ll be p a id  fo r, th e  A c t  o f  P a rliam e n t 
in  sub-sect. (3) goes on to  say how  th e  m easure
m e n t is to  be made. N ow , the re  are tw o  
m ethods o f  m easuring a ship. The A c t  o f 
P a rlia m e n t m ig h t have said : “  Y o u  sha ll adop t 
one o f  these m ethods o f  m easuring, o r you  sha ll 
ad op t some q u ite  d iffe re n t m ethod  w h ich  has 
n o th in g  to  do w ith  the  m ethods w h ich  we have 
la id  dow n fo r  th e  m easuring o f  a sh ip  as a 
w ho le .”  B u t  w h a t i t  in  fa c t has done is th is . 
I t  has said, in  sub-sect. (3) : “  T he  tonnage o f 
th e  space sha ll be ascerta ined b y  an office r o f 
the  B o a rd  o f  T rade  o r o f  Customs in  m anner 
d irec ted  as to  th e  m easurem ent o f  poops o r 
o th e r c losed-in spaces b y  ru le  1 in  th e  Second 
Schedule to  th is  A c t . ”  There fore, th is  deck
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cargo on th e  Chelatros was, accord ing to  th e  
A c t  o f P a rlia m e n t, to  be m easured accord ing to  
th e  m e thod  and th e  ru les la id  down b y  ru le  1 
o f  the  Second Schedule to  th e  A c t. I t  is 
beside th e  question  to  say th a t  ru le  2 w o u ld  
have been a v e ry  m uch  m ore conven ien t 
m e thod  o f m easuring, o r to  say th a t  some o ther 
v e ry  m uch  b e tte r m ethod  o f  m easuring cou ld  
have been found . P a rliam e n t, in  its  w isdom , 
has said th a t,  when th is  space has to  be 
measured, fo r  th e  ascerta inm ent o f  w h a t dues 
are to  be pa id , the  space sha ll be ascerta ined 
in  the  m anner d irec ted  b y  ru le  1 in  th e  Second 
Schedule to  th e  A c t. W ith  regard  to  th e  
cargo on th is  vessel, th a t  was n o t done. 
Possib ly  th ro u g h  no fa u lt  o f  h is  ow n, indeed 
p ro b a b ly  th ro u g h  no fa u lt  o f  h is ow n, th e  
office r w ho ou gh t to  have measured, and who 
ou gh t to  have measured in  accordance w ith  th e  
m e thod  la id  dow n b y  ru le  1, in  fa c t measured 
in  accordance w ith  th e  m e thod  la id  dow n b y  
ru le  2, and he d id  so, as he to ld  th e  cou rt, 
because he had  received in s tru c tio n s  fro m  his 
superio r officers, the  Customs au th o ritie s , th a t  
th a t  was th e  w a y  in  w h ich  he was to  measure. 
B u t  th a t  is  n o t a p ro pe r m e thod  o f m easuring 
under the  A c t.

The po s itio n  w h ich  fo llow s is th is , th a t  the  
p la in t if fs , h a v in g  p a id  a ce rta in  sum  fo r 
dock dues, when th e y  come to  recover some
th in g  w h ich  th e y  say th e y  have overpa id , 
have g o t to  b r in g  evidence before th e  co u rt 
th a t,  m easuring th e  space on w h ic h  deck cargo 
was carried  in  th e  p rope r m anner, th e y  have 
p a id  too  m uch . T hey  never measured i t  in  
th e  p rope r m anner, however, and, there fore , 
th e y  canno t say th e y  have p a id  to o  m uch. 
T hey  do n o t know  w h a t th e  figu re  w o u ld  have 
been i f  th e y  had  measured i t  in  th e  p rope r 
m anner. There was before the  learned C oun ty  
C ourt judge  no evidence upon  w h ich , in  m y  
op in ion , he cou ld come to  th e  conclusion th a t  
th e  p la in t if fs  had re a lly  m easured and had 
re a lly  p a id  m ore th a n  th e  tru e  m easurements 
rendered th e m  lia b le  to  pay. There  was no 
m easurem ent la te r  on. I t  is suggested th a t  
before th e  t r ia l  M r. N ico l, th e  o fficer o f  Customs, 
measured unde r ru le  1, sub-ru le  (5), and  th a t  
th e  resu lts show th a t  i f  he had measured in  th e  
p rope r w a y  o r ig in a lly  accord ing to  th e  A c t  o f 
P a rlia m e n t th e  m easurem ent w o u ld  have been 
p ra c tic a lly  th e  same. The  answer to  th a t  is, 
he never d id  m ake an y  such measurem ents. 
T he  sh ip  had  gone lo ng  before th is  case came 
on fo r  t r ia l .  H e  m easured once, and  he 
m easured once fo r  a ll. U n fo r tu n a te ly , he d id  
n o t measure in  such a w a y  as to  enable h im  
to  m ake th e  ca lcu la tions under ru le  I ,  sub
ru le  (5). H e  had n o t g o t the  m ate ria ls  to  
do th a t.  The evidence w h ich  he gave to  the  
learned C o un ty  C ourt judge  w ith  regard  to  th a t  
m a tte r  was, even i f  i t  were a r ith m e tic a lly  
correct, w h ich  I  am  satisfied i t  was no t, pe r
fe c tly  worth less, because i t  was n o t th e  measure
m e n t o f  th e  space, n o r was i t  based upon  th e  
fac to rs  w h ich  th e  A c t  o f  P a rlia m e n t requires. 
I t  was said b y  M r. H u n te r : “  W e ll, th is
m em orandum  o f  th e  offic ia ls  is conc lus ive ,”

b u t  ha v in g  regard to  th e  decision in  th e  case 
o f The F ranco n ia  (4 Asp. M ar. L a w  Cas. 1 ; 
39 L .  T . R ep. 57 ; 3 P rob . D iv .  104) and the 
ease o f  Richm ond H i l l  Steamship Company v . 
T r in i ty  House Corporation  (8 Asp. M a r. L a w  
Cas. 164; 75 L .  T . R ep. 8 ; (1896) 2 Q. B . 134), 
b o th  o f  w h ich  were c ite d  to  us, i t  is obvious 
th a t  th e  m em orandum  is n o t conclusive a t 
a ll in  its e lf. M r. H u n te r  th e n  said : “  I f  i t  is 
n o t conclusive as to  th e  space m easured i t  is, 
a t  an y  ra te , conclusive as to  th e  figu res.”  I  
do n o t fo llo w  th a t,  because i t  does n o t seem to  
me to  be conclusive o f a n y th in g  and  i t  does n o t 
seem to  me th a t  i t  p reven ts the  dock au th o ritie s  
fro m  saying th a t  the  m em orandum  was w rong 
in  e ith e r th a t th e  m easurem ents had  never 
been m ade a t a ll, o r  th a t  the  figures w h ich  
were ca lcu la ted  as th e  re su lt o f  those measure
m ents were in  t r u th  w rong . Speaking fo r  
m yse lf— i t  is q u ite  im m a te ria l fo r  th e  purpose 
o f  dec id ing  th is  case— I  should d o u b t ve ry  
m uch  w he the r the re  ever was a ce rtifica te  
g iven  a t a ll unde r sect. 85 o f  th e  A c t  o f 1894. 
T h a t section requires a m em orandum  w h ich  
is to  be g iven  to  th e  m aster o f  the  sh ip  when 
the  sh ip  is com ing in to  dock. I t  is qu ite  
obvious fro m  th e  p r in te d  fo rm  upon w h ich  
th is  m em orandum  has been p u t  th a t  th a t  was 
the in te n tio n  o f  th e  d ra ftsm a n  o f  i t  be fore 
i t  was p rin te d . In  th is  case th a t  fo rm  has 
been u tilis e d  fo r  q u ite  a d iffe re n t purpose ; i t  
has been m ade to  a p p ly  to  the  cargo o f a ship 
w h ich  was go ing o u t o f  dock, and n o t com ing 
in , and  the re  is no evidence w h a teve r th a t  i t  
was ever g iven  to  th e  m aster o f  th e  sh ip  a t 
a ll, and i t  was c e rta in ly , so fa r  as we know , 
never produced b y  the  m aster o f  th e  ship who, 
so fa r  as I  can ascerta in  the  facts, was on his 
w a y  to  Buenos A ires long before an y  question 
in  regard to  th is  m a tte r  arose and p ro ba b ly  
long before th e  ce rtifica te  was g iven . The 
ce rtifica te  says the  inspection  was m ade upon 
th e  8 th  A ug ., and i t  is da ted  the  13 th  A ug .—■ 
some days la te r. Be th a t  as i t  m ay, i t  seems to  
m e th a t  the re  was no evidence before the  
learned C o un ty  C ourt judge  upon w h ich  he 
cou ld come to  th e  conclusion th a t  th e  p la in 
t if fs  had  ove rpa id  th e  defendants 51. Is . 6d. 
W h e th e r th e  p la in t if fs  had ove rpa id  th e  defend
ants o r n o t depended e n tire ly  on the  measure
m e n t o f  th e  space fo r  th e  purpose o f  ca lcu la ting  
th e  tonnage on w h ich  th e y  o u g h t to  pay 
under sect. 85. I t  is a d m itte d  th a t  no such 
ca lcu la tion  was ever made u n t i l  long  a fte r  the 
pa ym en t was m ade, and, i f  one was made a t 
a ll, i t  was o n ly  ju s t  before th e  C o un ty  C ourt 
ac tion . I n  those circum stances, in  m y  op in ion, 
the re  was no evidence upon  w h ich  th e  learned 
C oun ty  C ourt judge  cou ld  fin d  as he d id , and 
I  th in k  h is ju d g m e n t ough t to  have been fo r  
th e  defendants. I  th in k ,  there fore, th a t  th is  
appeal shou ld  be allow ed, and th a t  th e  ju dgn ien  
fo r  th e  p la in t if fs  should be set aside and ju d g 
m en t entered fo r  th e  defendants, w ith  costs.

A c t o n , J .— I  agree. I  th in k  th a t  th e  e rro r 
in to  w h ich  th e  learned C oun ty  C ourt judge  fe l  
can be made c le a rly  appa ren t b y  a reference
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to  some c o m p a ra tive ly  sh o rt passages in  his 
ju d g m e n t. I n  h is  ju d g m e n t he said : “  I t
appears th a t  th is  vessel carries ■ cargo in  w h a t 
has been described, and p ro p e rly  described, as 
unreg istered spaces. The  re g is tra tio n  o f  the  
cap ac ity  o f vessels, so fa r  as Greek ships are con
cerned, is con fined to  th e  spaces be low  th e  decks, 
and as the re  are in  th is  sh ip  spaces above th e  
deck upon  w h ich  cargo m ay  be and  is carried, 
th e  p la in t if fs  are liab le  to  pa y  th e  charges 
w ith  reference to  those spaces.”  T hen  the 
learned judge  refers to  sect. 85 o f the  M erchan t 
S h ipp ing  A c t  1894 as th e  im p o rta n t and p rope r 
section to  be considered, and th e n  he con
tinues : “  There fore, th a t  section prov ides in  
c lear language th a t  dues are to  be payab le  upon 
goods shipped above th e  m a in  deck.”  I  th in k  
i t  w o u ld  be m ore correct to  say “  upon  space 
occupied b y  goods shipped above th e  m a in  
deck.”  H e  th e n  refers to  w h a t was, o f  course, 
com m on ground  in  th e  case, th a t  th e  prac tice  
appears to  have been th a t  th e  pa ym en t should 
be made n o t, in  th e  f irs t  place, on m easurem ent, 
b u t  on a dem and m ade b y  th e  defendants, and 
th a t  upon  such dem and th e  p la in t if fs  p a id  to  
the  defendants th e  sum  o f m oney w h ich  was 
supposed to  represent th e  legal charges w h ich  
th e  defendants were e n tit le d  to  exact fro m  th e  
p la in tiffs . H e  th e n  goes on to  say, and to  say 
as a g round  fo r  th e  decision a t w h ich  he 
a rrived , th a t  he finds th a t  the  office r o f 
Customs, M r. N ico l, m ade th e  necessary 
m easurements as requ ired  b y  th e  A c t. H e  
says th a t,  a fte r  d ra w in g  a tte n tio n  to  th e  
Second Schedule o f  the  A c t, ru le  1, sub-ru le  (5). 
Then, in  th e  course o f  h is ju d g m e n t, he says 
th a t  i t  was a d m itte d  b y  th e  Customs officer, 
M r. N ico l, w ho gave evidence, th a t  he d id  n o t 
m ake his m easurem ent in  accordance w ith  th e  
Second Schedule, ru le  1, sub-ru le  (5) ; he based 
his ca lcu la tions upon  ru le  2, sub-ru le  (2), o f  
the  schedule, in  c o n ju n c tio n  w ith  some in s tru c 
tions w 'hich were issued to  officers lik e  h im se lf 
b y  the  B o a rd  o f  T rade  fo r  th e ir  guidance. In  
saying “  th e  B oa rd  o f  T rade ,”  the  learned 
judge, as eve rybody agrees, was in  erro r, fo r  
such in s tru c tio n s  as the re  were were issued b y  
the  Customs au tho ritie s , n o t b y  the  B o a rd  o f 
T rade. Those in s tru c tion s , he says, were g iven 
in  evidence, “  and I  h o ld  th a t  unde r th e  s ta tu 
to ry  enactm ents w h ich  were re ferred to  th e y  
were p ro p e rly  adm issib le in  evidence, and th a t  
the  Custom  House office r was e n tit le d  to  base 
his ca lcu la tions upon th e  m ethod  o f  m easure
m en t disclosed in  the  second ru le  o f  Sched. 2 
and th e  in s tru c tio n s  w h ich  were g iven  to  h im  
h y  th e  B oa rd  o f  T rade  officers ” — where he was 
again fa ll in g  in to  th e  same e rro r as he had 
fa llen  in to  a few  sentences p re v io us ly .

N ow , fo r  th e  reasons w h ich  m y  L o rd  has 
given, i t  seems to  me q u ite  clear, and clear 
heyond a rgum ent, th a t  in  th a t  th e  learned 
C oun ty  C ourt judge  was in  e rro r ; he was in  
e rro r c e rta in ly  fo r  th e  reasons a lready g iven 
hy m y  L o rd  and also fo r  th e  reason th a t  I  have 
draw n a tte n tio n  to , nam ely, th a t  he made a 
m istake abou t the  in s tru c tion s  be ing th e  in 
s truc tions  o f  th e  B oa rd  o f  T rade. The o n ly  
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d if f ic u lty  in  th e  course o f th e  a rgum ent w h ich  
presented its e lf  to  m y  m in d  was th is , th a t  the re  
was evidence before th e  learned judge  o f  w h a t 
th e  correct m easurem ent w o u ld  have been i f  
th e  m e thod  o r p r in c ip le  in d ica ted  b y  ru le  1, 
sub-ru le  (5), had been observed, instead o f  the  
m ethod  in d ica ted  b y  ru le  2, sub-ru le  (2), o f  the  
schedule to  the  A c t  o f  1894. I  th in k ,  however, 
th a t  th e  answer to  th a t  is th e  answer w h ich  has 
a lready been g iven b y  m y  L o rd , th a t,  in  fac t, 
th a t  m easurem ent had never been taken  a t a ll, 
and th e  o p p o rtu n ity  o f  ta k in g  an y  such 
m easurem ent had  gone b y  ; and, in  th e  c ir 
cumstances, i t  can fo rm  no answer to  the  
o b je c tion  take n  in  regard to  th e  w rong  m ethod 
o f  m easuring ha v in g  been app lied  th a t  i f  the  
r ig h t  m e thod  o f  m easurem ent had  been app lied  
th e  re su lt w ou ld  have been p ra c tic a lly  th e  same. 
T he  answer to  th a t  is th a t  such m easurem ent 
never was taken , and, there fore , I  agree th a t  
th is  appeal shou ld  be a llow ed and  ju d g m e n t 
should be entered fo r  the  defendants.

A pp ea l allowed.

S olic ito rs  fo r  th e  appe llants, A . G. Hubbard.
S olic ito rs  fo r  th e  respondents, Ingledew, Sons, 

and Brow n, agents fo r  Ingledew  and Sons, 
C a rd iff.

Wednesday, Nov. 5, 1930.

(B efo re  W r i g h t , J .)

O w n e r s  o f  S t e a m s h i p  I s t r o s  v . F . W .
D a h l s t r o e m  a n d  Co. ( a )

Charter - p a rty  —  Clause p ro v id ing  that the 
cap ta in  sha ll prosecute a l l voyages w ith  the 
utmost despatch— Exception clause— Construc
tion— C la im  fo r  h ire— Counter-claim  fo r  loss 
caused by delay in  prosecuting a voyage—  
A rb itra tio n .

The p la in t if fs  were the owners and the defendants 
the charterers o f a steamer under the B a ltic  and  
W hite Sea Conference U n ifo rm  T im e Charter 
1912-20. Under the agreement the cap ta in  was 
to prosecute a ll voyages w ith  the utmost despatch, 
and i f  the charterers were dissatisfied they were 
to lodge a com pla in t and after investigation  
the owners were to make a change in  the 
appointm ent. The owners made themselves 
liable fo r  themselves or the ir manager fo r  delay 
or loss in  m aking the steamer seaworthy and  
f itte d  fo r  the voyage or any other personal act 
or om ission o r default on the ir p a rt o r that o f 
the ir manager, but the owners were not to be liable  
in  any other case no r fo r  damage or delay what
soever and howsoever caused, even i f  caused by 
the neglect o r default o f the owners' servants. 
On a voyage which started fro m  the Tyne the 
steamer met w ith  unusua lly  heavy weather and  
the capta in  p u t in  at fo u r  ports o f refuge whereby 
the voyage was un du ly  delayed. The owners 
made a c la im  fo r  balance o f hire and the 
charterers counter-claimed damages fo r  the

(a) Reported by  R . A . Y u l b , Esq., B arrister-a t-Law .
A  A
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loss sustained by reason o f the delay in  prose
cuting the voyage. The a rb itra to r fo u n d  
that the delay was due to the default o f the 
capta in , and ho ld ing that the owners were exempt 
fro m  l ia b il ity  under the contract made an 
aw ard in  fa v o u r o f the owners but stated a 
case fo r  the op in ion  o f the court.

H eld, that the arb itra to r was righ t. The delay 
caused by the default o f the capta in  would have 
made the owners liable unless there was a clause 
in  the contract expressly excluding th is  lia b ility .  
The a rb itra to r had fo u n d  that the delay was 
not due to w ant o f diligence on the p a r t o f the 
owners o r the ir manager in  m aking the ship  
seaworthy and f itte d  fo r  the voyage nor to any  
other personal act o r omission on the ir pa rt. 
The case o f the owners clearly fe l l  w ith in  the 
exception clause o f the charter-party and the 
aw ard m ust be affirmed.

S uzuki and Com pany L im ite d  v. T . B eynon  and 
C om pany L im ite d  (17 A sp. M a r. La w  Cas. 
1 ; 134 L .  T . Rep. 449) referred to.

S p e c i a l  c a s e  s t a t e d  b y  a n  a r b i t r a t o r .

The p la in t if fs  were th e  owners o f  th e  steam 
ship Is tros  o f  5660 tons, and th e  defendants 
were th e  charterers under th e  B a lt ic  and W h ite  
Sea Conference U n ifo rm  T im e  C harter 1912-20, 
th e  c h a rte r-p a rty  be ing da ted  th e  3 rd  A ug . 
1929 and th e  pe riod  fo u r  calendar m onths. 
T h e  vessel d u ly  w e n t on service, and  on a voyage 
w h ic h  s ta rted  fro m  th e  T yne  on th e  24 th  Dec. 
1929 she m e t w ith  bad w eather. The cap ta in  
p u t  in  a t th ree po rts  o f  refuge : M argate  Roads 
on th e  2 9 th  Dec., T o rb a y  on th e  1st Jan . 1930 
t i l l  the  6 th  Jan . 1930, and Corunna on the  
9 th  Jan . to  the  15 th  Jan . These c ircu m 
stances caused a de lay in  th e  prosecution 
o f the  voyage. B y  clause 8 o f  th e  cha rte r- 
p a r ty  i t  was p ro v id ed  th a t  th e  cap ta in  was 
to  prosecute a ll voyages w ith  th e  u tm os t 
d ispa tch and to  render cus tom ary  assistance 
w ith  the  sh ip ’s crew and also th a t  i f  the  
charterers had reason to  be d issatisfied w ith  
the  conduct o f th e  cap ta in  th e y  were to  re p o rt 
th e  same to  th e  owners w ho were to  inves tiga te  
th e  com p la in t, and i f  necessary o r practicab le , 
m ake a change in  th e  appo in tm en t. Clause 12 
was an exception  clause : “  Owners to  be
responsible . . . d u rin g  th e  currency  o f  th is  
cha rte r i f  such de lay o r loss has been caused 
b y  w a n t o f  due diligence on th e  p a r t  o f  th e  
owners o r th e ir  m anager in  m a k in g  steamer 
seaw orthy and f it te d  fo r  th e  voyage o r any 
o th e r personal ac t o r om ission o r d e fa u lt o f  the  
owners o r th e ir  m anager. Owners n o t to  be 
responsible in  any o th e r case n o r fo r  damage 
o r de lay whatsoever and howsoever caused 
even i f  caused b y  th e  neglect o r d e fa u lt o f 
owners’ servants.”  O n a c la im  made b y  the  
owners fo r  balance o f  h ire  and a coun te r-c la im  
fo r  loss caused b y  th e  de lay in  prosecu ting  
th e  voyage, th e  a rb itra to r  found  th a t  tho ugh  
th e  w eather was u n usu a lly  tem pestuous and 
i t  m ig h t have been p ru d e n t fo r  th e  cap ta in  to  
heave the  vessel to  on occasion, the re  was 
n o th in g  to  ju s t i fy  the  cap ta in  o f  a w e ll-found  
and  laden vessel in  p u t t in g  in to  po rts  o f  refuge

in  the  w ay th a t  he d id . T he  a rb itra to r  also 
fou nd  th a t  the re  was no evidence th a t  “  any 
de lay o r loss had been caused to  th e  charterers 
b y  w a n t o f  due d iligence on th e  p a r t  o f  the  
ow ner o r h is m anager in  m ak ing  th e  steamer 
seaw orthy and  f it te d  fo r  th e  voyage o r b y  any 
o th e r personal ac t o r om ission o r d e fa u lt o f  the  
ow ner o r his m anager.”  H e  the re fo re  m ade an 
aw ard  in  fa v o u r o f  th e  owners h o ld ing  th a t  th e y  
were p ro te c ted  b y  clause 12 o f  th e  cha rte r- 
p a r ty , b u t  s ta ted  a case fo r  th e  o p in ion  o f  the  
cou rt.

The charterers, respondents, were absent 
and  unrepresented.

S ir Robert Aske, fo r  th e  shipowners, re ferred 
to  S uzuk i and Co. v . T . Beynon and Co. (u b i sup.) 
and po in te d  o u t th a t  i t  was a u th o r ity  fo r  the  
p ro po s ition  th a t  unless the re  was a clause 
c le a rly  excep ting  th e  owners th e y  w o u ld  be 
liab le . I n  th e  present case the re  was such 
a clause and th e  owners were the re fo re  n o t 
liab le .

W r i g h t , J .— T h is  case comes before me in  
th e  fo rm  o f  a special case fo r  th e  o p in io n  o f the  
c o u rt s ta ted  b y  a v e ry  experienced business 
a rb itra to r ,  M r. F . Newson. The c la im  was fo r 
a balance o f  h ire  and th e  c la im  was m ade b y  the  
owners o f a Greek vessel ca lled th e  Is tros, w h ich  
had  been cha rte red  unde r th e  B a lt ic  and W h ite  
Sea Conference U n ifo rm  T im e  C harte r 1912, as 
revised in  1920, a ch a rte r da ted th e  3 rd  Aug.
1929, unde r w h ich  th e  owners cha rte red  the  
vessel to  a f irm  o f  F . W . D a h ls tro em  and Co., 
H a m bu rg , on a t im e  ch a rte r fo r  ab ou t fo u r 
ca lendar m on ths. The vessel d u ly  w e n t on the  
service and the  o n ly  p o in t w ith  w h ich  I  am  
concerned to -d a y  has reference to  w h a t 
happened on a voyage w h ich  she made under 
th e  ch a rte r-p a rty . The  voyage in  question 
s ta rted  fro m  the  T yne  on th e  24 th  Dec. 1929. 
The  w eathe r was v e ry  bad, and in  fa c t the  
cap ta in  in  p rosecu ting  th a t  voyage p u t  in to  
th ree p o rts  o f  refuge ; he p u t  in to  M argate 
Roads on th e  29 th  Dec., and stayed the re  fo r 
tw o  days ; he p u t  in to  T o rb a y  on th e  1st Jan.
1930, and stayed the re  u n t i l  th e  6 th  Jan ., and 
he p u t  in to  Corunna on th e  9 th  Jan . and  la y  
the re  u n t i l  th e  15 th  Jan . These circum stances 
in vo lve d  some de lay in  th e  prosecu tion  o f  the 
voyage, and the  cha rte re r cla im s th a t  th a t 
de lay co n s titu te d  breach o f  th e  co n tra c t and 
th a t  he was e n tit le d  to  set o ff against th e  owners’ 
c la im  fo r  balance o f  h ire  so m uch o f  th e  h ire  
as was app licab le  to  those periods o f de lay. The 
a rb itra to r  has fou nd  th a t,  th o u g h  th e  voyage 
was un usu a lly  tem pestuous, “  th e  w in d  ris in g  a t 
tim es to  a lm ost hu rricane  force ”  so “  th a t 
the re  were occasions when i t  m ig h t have been- 
and p ro b a b ly  was, p ru d e n t fo r  th e  cap ta in  to  
heave th e  vessel to , the re  was n o th in g  in  the 
w eathe r encountered to  ju s t i fy  th e  ca p ta in  o f a 
w e ll-fo u n d  and laden vessel in  p u t t in g  in  to  
p o rts  o f refuge ”  in  th e  w a y  th a t  he d id . The 
a rb itra to r  fu r th e r  finds th a t  th e  vessel was 
p ro p e rly  seaw orthy and p ro p e rly  e ffic ien t, and 
he also finds th a t the re  was no evidence th a t 
“  an y  de lay o r loss had been caused to  the



ASPINALL’S MARITIME LAW CASES. 179

K.B. Div.] O w n e r s  o f  St e a m s h ip  I str o s  v . F. W. D a h i .s t r o e m  a n d  Co. [K. B. D i v .

charterers b y  w a n t o f due d iligence on the  p a r t  
o f th e  ow ner o r his m anager in  m ak ing  the  
steam er seaw orthy and f it te d  fo r  the  voyage o r 
b y  any o th e r personal ac t o r om ission o r d e fa u lt 
o f  th e  ow ner o r h is m anager.”  I n  effect his 
fin d in g  am ounts to  th is , th a t  the re  was on the  
p a r t o f  th e  cap ta in  some fa ilu re  o f  due care and 
due com petence in  p u t t in g  in  to  th e  p o rts  o f 
refuge as he d id , and th a t  these were im p rope r 
o r neg ligent acts on th e  p a r t  o f  th e  m aster. 
I n  those circum stances i t  is  necessary to  con
sider w he the r th e  owners are e n tit le d  to  c la im  
th a t  th e y  are free fro m  re sp o n s ib ility  fo r  these 
neg ligent o r im p rope r acts o f the  m aster b y  
reason o f th e  te rm s o f  th e  ch a rte r-p a rty . 
U n de r clause 8 o f th e  c h a rte r-p a rty  th e  cap ta in  
is to  prosecute a ll voyages w ith  th e  u tm os t 
despatch and to  render cus tom ary  assistance 
w ith  th e  sh ip ’ s crew . B y  im p ro p e rly  p u t t in g  
in to  these po rts  o f  refuge i t  is clear, according 
to  th e  fin d in g  o f  th e  a rb itra to r ,  th a t  he d id  n o t 
prosecute th is  voyage w ith  th e  u tm o s t despatch. 
Clause 8 also goes on to  p ro v id e  th a t  i f  th e  
charterers have reason to  be dissatisfied w ith  
the  conduct o f  th e  cap ta in  th e y  are to  re p o rt 
the  same to  th e  owners w ho, on re 
ce iv ing  th e  com p la in t, are to  inves tiga te  
th a t  c o m p la in t p ro m p tly  and, i f  necessary 
o r p ra c ticab le , m ake a change in  th e  
appo in tm en ts . B u t  a p a rt fro m  th a t,  i f
the re  were a breach o f clause 8 th e  owner 
w ou ld  be lia b le  in  damages fo r  the  loss to  the  
cha rte re r b y  reason o f th a t  breach unless he 
were p ro tec ted  b y  the  exceptions o r q u a lifica 
t io n  to  be fou nd  in  th e  c h a rte r-p a rty — the  case 
in  w h ich  he was so he ld  lia b le  is th e  case o f 
S uzuk i and Co. L im ite d  v . T . Beynon and  
Co. L im ite d  (reported  in  17 Asp. M ar. L a w  
Cas. 1 ; (1926) 134 L .  T . R ep. 449). B u t  in  
th is  case th e  owners re ly  on the  p ro te c tio n  
w h ich  th e y  say is a ffo rded to  the m  b y  
clause 12, w h ich  is in  these term s : “  The 
owners to  be responsible o n ly  fo r  de lay ” — I  
read those pa rts  o f the  clause w h ich  appear to  
me to  be m a te ria l— “  d u rin g  th e  currency  o f 
th is  cha rte r i f  such de lay o r loss has been 
caused b y  w a n t o f  due diligence on th e  p a r t  o f 
the  owners o r th e ir  m anager in  m ak ing  steamer 
seaw orthy and f it te d  fo r  th e  voyage o r an y  o th e r 
Personal ac t o r om ission, o r d e fa u lt o f  owners 
o r th e ir  m anager. Owners n o t to  be responsible 
in  an y  o th e r case, no r fo r  damage o r de lay, 
whatsoever and  howsoever caused, even i f  
caused b y  the  neglect o r  d e fa u lt o f  owners’ 
servants.”  I n  te rm s th a t  clause appears to  
me to  be clear and w ide enough to  p ro te c t the  
owners against an y  c la im  in  th is  case ; and on 
th a t  clause th e  a rb itra to r  has come to  the  
conclusion th a t  the  owners are n o t in  la w  liab le  
fo r the  de lay. H e  has made his aw ard  in  th e ir  
fa vo u r on th is  p o in t, b u t  sub ject to  the  op in ion  
o f the  c o u rt as to  w he the r o r n o t he is r ig h t  in  
•aw. The charterers have n o t th o u g h t f i t  to  
aPpear on the  hearing  o f  th e  special case, b u t  
I  have had th e  bene fit o f  an a rgum ent fro m  
S ir R o b e rt Aske, w ho has v e ry  p ro p e rly  and 
ca n d id ly  la id  before me such considerations 
on b o th  sides as appear to  h im  to  m e r it  con

s idera tion , and has re fe rred  me to  the  a u th o r ity  
w h ich  I  have ju s t  c ited .

I n  m y  op in ion , th e  aw ard  o f th e  a rb itra to r  is 
r ig h t  in  law , and I  the re fore  o rder th a t  th a t  
aw ard  sha ll s tand. Clause 12 appears to  me, 
so fa r  as the  facts o f  th is  p a rtic u la r case are 
concerned, to  be q u ite  clear. There has been 
in  th is  case no w a n t o f due d iligence on th e  p a r t 
o f the  owners o r th e ir  m anager in  m a k in g  the  
sh ip  seaw orthy and f it te d  fo r  th e  voyage, and 
the re  has been no o th e r personal ac t o r om ission, 
o r d e fa u lt on th e ir  p a rt. A n y  neglect o r d e fau lt 
th a t  the re  has been has been th a t  o f th e  ow ner’s 
servants. The a rb itra to r  has fou nd  th a t  there 
has been such neglect o r d e fa u lt b y  the  m aster, 
and th a t  th a t  has caused the  de lay. T h a t 
seems to  me to  come w ith in  th e  precise words 
o f clause 12. I t  is n o t necessary here to  
consider w hethe r eve ry  possible case th a t  m ay 
arise under clause 8 o f a fa ilu re  on th e  p a r t 
o f the  cap ta in  to  prosecute a ll voyages w ith  
u tm o s t despatch is covered b y  clause 12. I  
have n o t in  m y  m in d  a t th is  m om ent any 
specific ty p e  o f case o f  a breach o f clause 8 b y  
th e  ac t o f th e  cap ta in  fo r  w h ich , n o tw ith s ta n d 
in g  clause 12, th e  ow ner w o u ld  be responsible. 
B u t  the re  m ay  be such cases. I n  any v iew , i t  
seems to  me th a t  clause 12 m us t receive effect 
where th e  case comes w ith in  its  clear term s. 
I f  th e  effect o f th a t  is to  render th e  owners free 
fro m  an y  l ia b i l i t y  fo r  loss o r de lay where there  
is a fa ilu re  on th e  p a r t  o f the  cap ta in  to  
prosecute the  voyage w ith  th e  u tm o s t despatch, 
th e n  I  th in k  th e  ow ner is e n tit le d  to  th e  fu ll 
bene fit o f  th a t  clause. Clause 8, i t  m ay  be 
said, has th e n  no p ra c tic a l effect. I t  has a 
p ra c tic a l effect to  th is  ex te n t, th a t  i t  conta ins 
c lear reco gn ition  o f  the  d u ty  o f th e  cap ta in  so 
to  act, and the  effect o f clause 12 is n o t to  
m o d ify  o r q u a lify  the  existence o f  th a t  d u ty , 
a lth o u g h  i t  m ay  operate i f  an ac tion  is b ro u g h t 
against the  ow ner fo r  damages as a defence. 
In  one sense, eve ry  exception  clause is p ro  
tanto  incons is ten t w ith  th e  p r im a ry  ob liga tions 
o r th e  express ob liga tions  w h ich  a t la w  and b y  
co n tra c t res t upon an ow ner o r a m aster in  
respect o f th e  goods en trus ted  to  his charge, 
and th e  du ties a ris ing  under a c h a rte r-p a rty  ; 
b u t  th e y  receive in  due course, i f  the  c ircu m 
stances requ ire  i t ,  th e ir  ap p ro p ria te  effect as 
a sh ie ld  to  a c la im  fo r  damages ; and I  see 
n o th in g  in  th e  circum stances o f th is  case to  
p re ven t th e  ow ner fro m  re ly in g  here on the  
p ro te c tio n  affo rded to  h im  b y  clause 12 o f the  
c h a rte r-p a rty . As I  have said, th e  aw ard  w i l l  
be uphe ld, and th e  owners w i l l  have the  costs 
o f  th is  hearing  before me. ^

S o lic ito rs , H o lm an , Fenw ick, and W illa n .
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P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

Nov. 14, 15, and  17, 1930.

(B efo re  L a n g t o n , J .)

T h e  L o n d o n , (a)

C o llis ion— L is  a lib i pendens— A ction  in  Scotland 
— Subsequent action in  E ng land  by p a rty  who 
is  defendant in  action in  Scotland in  respect o f 
the same subject matter— A p p lica tio n  by 
defendant to stay proceedings in  Eng land—  
Discretion.

I n  an action fo r  damage by co llis ion the p la in tiffs  
were at the tim e when they began the ir action 
defenders in  proceedings pend ing in  Scotland 
in  which the defendants in  the action were 
pursuers. The proceedings in  Scotland were 
in  respect o f the same co llis ion as the E ng lish  
action.

Held, that the court would not exercise its  d is 
cretion to stay the action in  England.

The Peshawur (5 A sp. M a r . Law  Cas. 89 ; 1883, 
48 L .  T . Rep. 796 ; 8 Prob. D iv .  32) considered 
and not followed.

S u m m o n s  ( a d jo u r n e d  i n t o  c o u r t ) .

The p la in t if fs , owners o f  th e  steam ship 
G ran li, c la im ed damages in  respect o f  a co l
lis io n  w h ich  to o k  place on th e  27 th  O ct. 1930 
in  th e  F ir th  o f T a y  between th e  G ra n li and th e  
de fendan t’s steam ship London. The  owners 
o f  th e  London  began proceedings in  personam  
in  th e  cou rts  in  Scotland in  respect o f  th e  
damage susta ined b y  th e  London. Subse
q u e n tly , th e  owners o f th e  G ra n li began an 
ac tio n  in  rem  in  E ng la nd  in  w h ic h  th e  owners 
o f th e  London  were defendants. U p o n  th e  
p la in t if fs  th re a te n in g  to  arrest th e  London, an 
u n d e rta k in g  fo r  b a il was g iven. The defendants 
th e n  app lied  b y  sum m ons to  s ta y  th e  action , 
b u t th e  re g is tra r refused to  do so. T he  de
fendants th e n  app lied  to  th e  judge. La ng to n ,
J . ad journed  th e  summons in to  c o u rt fo r  
argum ent.

Carpmael, fo r  th e  defendants.— The ac tio n  
in  E ng la nd  is oppressive and vexa tious w h ils t 
the  proceedings in  Scotland are pend ing . The 
p r in c ip le  is th a t  where an ac tio n  is pend ing  in  
a c o u rt o f concurren t ju r is d ic tio n  in  E ng land , 
Scotland, Ire la n d , o r th e  D om in ions, th e  co u rt 
w i l l ,  as a m a tte r o f  course, s tay  a n y  proceedings 
in  E ng la nd  in  respect o f  an id e n tic a l sub ject- 
m a tte r. W here an a c tio n  is pend ing in  a 
fo re ign  cou rt, d iffe re n t considerations w ou ld  
a p p ly . [Reference was made to  : M cH e n ry  v . 
Lew is  (1882, 47 L .  T . R ep. 549 ; 22 Ch. D iv . 
397 ); The B o ld  Buccleugh (19 L . T . (O. S.) 235 ; 
7 Moo. P . C. 267) ;  The John and M a ry  (Swa. 
4 7 1 ); The Lanarksh ire  (2 Spinks, 189) ; The 
Catterina Chiazzaro (3 Asp. M ar. L a w  Cas. 130 ; 
34 L .  T . Rep. 58 8 ) ;  The Peshawur (5 Asp. M ar. 
L a w  Cas. 89 ; 48 L .  T . R ep. 796 ; 8 P rob . D iv . 
3 2 ) ;  The Christiansborg (5 Asp. M ar. L a w  Cas.
( a )  Reported by Geoffrey H utchinson, Esq., Barrister-

at-Law.

491 ; 56 L .  T . R ep. 612 ; 10 P rob . D iv . 141) ; 
Thornton  v . Thornton  (54 L . T . R ep. 774 ; 11 
P rob . D iv . 176) ; The Iasep  (12 T im es L .  Rep. 
375, 434); The Reinbeck (6 Asp. M ar. L a w  Cas. 
366); 60 L .  T . R ep. 209; The M annhe im  (8 
Asp. M ar. L a w  Cas. 210 ; 75 L .  T . R ep. 424 ; 
(1897) P . 13) ; Logan  v . B and o f Scotland 
(94 L .  T . R ep. 153 ; (1906) 1, K .  B . 141); Egbert 
v . Short (97 L .  T . Rep. 90 ; (1907) 2 Ch. 205) ; 
and The Janera  (17 Asp. M ar. L a w  Cas. 416 ; 
138 L . T . R ep, 557 ; (1928) P . 55).]

H ayw ard , fo r  th e  p la in t if fs .— T he p la in t if fs  
are e n tit le d  to  commence an a c tio n  in  th is  
c o u rt. T h e y  have done n o th in g  to  d ise n title  
themselves fro m  proceeding here, and th e y  
ough t n o t to  be preven ted  fro m  do ing  so. I t  
is conceded th a t  the re  is ju r is d ic tio n , b u t  i t  is 
s u b m itte d  th a t  in  th e  circum stances th e  d is
c re tio n  o f th e  c o u rt shou ld  n o t be exercised 
against th e  p la in t if fs . The Peshawur (sup.) is 
a d o u b tfu l a u th o r ity .  N o tice  o f appeal appears 
to  have been g iven  against th e  decision o f 
S ir  R . P h illim o re , b u t th e  case was settled  
before th e  appeal had  been heard. I n  The 
Christiansborg (sup.) S ir  R . P h illim o re ’s de
c is ion  was tre a te d  as o f  d o u b tfu l a u th o r ity . 
There is re a lly  l i t t le  d ifference between th is  
case and The Janera (sup.), where H i l l ,  J . said 
th a t  a p la in t if f  ough t n o t to  be stayed m ere ly  
on th e  g round  th a t  he was a de fendan t else
where. I t  is tru e  th a t  in  th a t  case th e  p la in t if f  
was de fendan t in  proceedings in  a fo re ign  
cou rt, b u t  i t  is su b m itte d  th a t  the re  is re a lly  
no d ifference in  p r in c ip le , and th e  language used 
b y  H i l l ,  J . is s u ffic ie n tly  w ide  to  be app lied  
to  th e  present case.

Carpmael rep lied .

Nov. 17,1930.— L a n g t o n , J .— T h is  is  a m a tte r 
a ris ing  o u t o f a co llis ion  w h ich  to o k  place in  
S co ttish  waters on th e  27 th  O ct. 1930, between 
th e  steam ship London  and th e  steam ship 
G ran li. The co llis ion  to o k  place in  th e  F ir th  
o f  T ay . In  those circum stances th e  owners o f 
th e  London  commenced an a c tio n  in  the  
S co ttish  Courts against th e  owners o f  the 
G ra n li. A t  a la te r date, on the  31st O ct., the 
owners o f th e  G ran li, f in d in g  th e  London  
w ith in  the  ju r is d ic t io n  o f  th is  cou rt, threatened 
an arrest. U p o n  an u n d e rta k in g  be ing  g iven 
th e  arrest was n o t a c tu a lly  com ple ted, b u t  an 
ac tio n  was com m enced in  th is  cou rt.

M r. H a y w a rd  appears here fo r  th e  G ra n li and, 
M r. Carpm ael fo r  th e  London, and M r. Carpm ael 
moves th e  c o u rt to  s ta y  th e  a c tio n  th a t  has 
been com m enced on b e ha lf o f  th e  owners o f the  
G ra n li in  th is  cou rt.

The m a tte r  s tru c k  me as one o f im portance  
and one in  w h ich  th e  same circum stances 
m ig h t fre q u e n tly  recur, and I  acco rd ing ly  
ad journed  th e  sum m ons in to  c o u rt fo r the  
purpose o f h a v in g  th e  w hole m a tte r fu lly  
argued. M r. Carpm ael has p u t  before me, w ith  
h is  usual in d u s try  and candour, th e  whole o f 
th e  re leva n t a u th o ritie s  th a t  bear upon th is  
p o in t, and, tho ugh  none o f th e  t im e  has been 
wasted, I  th in k  i t  is su ffic ie n t to  deal w i th  the
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three o r fo u r p r in c ip a l au th o ritie s  on the  p o in t 
a t issue. O f these a u th o ritie s , th e  nearest to  
the  p o in t seems to  m e to  be M cH e n ry  v . Lew is  
(1882, 47 L .  T . Rep. 549, 22 Ch. D iv .  397). 
M r. Carpm ael advanced as h is  m a in  p ro po s ition  
th a t  where the re  is an a c tio n  pend ing  in  
E ng land , Scotland, Ire la nd , o r th e  B r it is h  
D o m in ion s  overseas, the  c o u rt w i l l ,  as a m a tte r 
o f course, s tay  an y  second ac tio n  commenced 
in  respect o f th e  same sub je c t-m a tte r, w he the r 
the  p la in t if f  is o r is n o t th e  same in  b o th  actions. 
M cH e n ry  v . Lew is (sup.) was th e  f irs t  o f  th e  
a u th o ritie s  th a t  he advanced in  sup po rt o f 
th a t  p ropos ition .

A t  f irs t  s ig h t the re  is som eth ing  to  be said 
fo r  th e  c ita t io n  o f  th is  a u th o r ity .  The headnote 
says : “  W hen  a p la in t if f  sues a defendant 
fo r th e  same m a tte r  in  tw o  courts in  th is  
c o u n try , such a proceeding is p r im d  fac ie  
vexa tious, and th e  co u rt w i l l  genera lly, as o f 
course, p u t  th e  p la in t if f  to  h is e lection  and 
s tay  one o f  th e  su its . A n d  th e  same p rin c ip le  
applies where one o f th e  actions is in  the  
Queen’s Courts in  Scotland o r Ire la nd , o r any 
o the r p a r t o f th e  Queen’s D o m in io n s .”  M r. 
■Carpmael f ra n k ly  recognised th a t  th a t  a u th o r ity , 
useful to  h im  as i t  was upon one p a r t  o f h is 
p ro po s ition , cou ld  n o t be sa id  to  be a case 
■directly in  p o in t, since in  th a t  case the  p la in t if f  
was th e  same in  b o th  actions ; and i t  is  no t 
im m a te r ia l to  no tice  in  passing, th a t,  as the  
s ta tem en t is the re  couched in  th e  headnote, 
th e  p r in c ip le  la id  dow n is th a t  th e  co u rt w i l l  
p u t the  p la in t if f  to  h is  e lec tion  and s tay  one o f 
the  su its . I n  the  present case, o f  course, we 
are con fron ted  w ith  a po s itio n  in  w h ich  the  
p la in t if fs  in  one case are defendants in  another, 
and M cH e n ry  v . Lew is (sup.) b y  its e lf  w o u ld  
n o t c a rry  no r d id  M r. Carpm ael contend th a t  
i t  w o u ld  c a rry  h im  th e  w ho le  le n g th  o f th e  w ay 
th a t  he w ants to  go.

The n e x t case seems to  m e to  be near th is  
p o in t, so near as to  ca ll fo r  m en tion , The 
Peshawur (5 Asp. M ar. L a w  Cas. 89 ; 1883, 48 
L . T . Rep. 796; 8 P rob . D iv . 32) : i t  is  a 
ju d g m e n t o f  S ir R o b e rt P h illim o re , in  a m a tte r 
in  w h ic h  tw o  proceedings were afoot. One 
Was an a c tio n  in  rem, in  th is  cou rt, and the  
o ther was an a c tio n  in  the  V ic e -A d m ira lty  
€ o u r t  o f Ceylon. The su b je c t-m a tte r was a 
co llis ion  between ships. The p la in t if fs  in  one 
case were th e  defendants in  the  o ther. T h a t 
case is considerab ly nearer to  the  facts w h ich  
I  am  now  considering and have to  consider 
'n  th is  present case. U n fo rtu n a te ly  S ir R o be rt 
'  h illim o re , in  g iv in g  ju dg m en t, p u t  the  m a tte r 
e n tire ly  upon his d isc re tion  and d id  n o t th ro w  
an y  l ig h t  upon th e  grounds w h ich  gu ided h im  
to  h is decision ; he p u t i t  p u re ly  as a question 
c f  d iscre tion , and exercised h is d isc re tion  in  
favo u r o f s top p in g  a ll th e  proceedings in  th is  
cou rt u n t i l  a fte r  th e  s u it  a t Colom bo had been 
heard. M r. H a y w a rd  po in te d  o u t to  me th a t  
from  a no te  in  th e  L a w  R eports  one sees th a t  
fhe defendants, th e  owners o f  th e  Peshawur, 
appealed, b u t  before th e  appeal came on fo r 
hearing th e  a c tio n  in  th is  c o u rt was se ttled  b y  
hrrangem ent between th e  pa rties . I f  th is  de

c is ion  stood, and stood in  every w a y  un 
im pugned, I  should have d if f ic u lty  perhaps in  
d is tin g u ish in g  i t .  I t  is  conceded th a t  the  
present case is one fo r  m y  d isc re tion , b u t  I  
agree th a t  I  should have some d iff ic u lty ,  as a 
m a tte r o f  d iscre tion , in  saying th a t  the  present 
case was a ha rde r case fo r  th e  p a r ty  whose 
ac tio n  is here asked to  be stayed, th a n  th e  case 
o f  The Peshawur (sup.) ; b u t th a t  case does 
n o t s tand e n tire ly  un im pugned. There is the  
p o in t th a t  i t  was under appeal b u t  was never 
reviewed, and M r. H a y w a rd  also rem inds me 
th a t  so fa r  as he can d iscover th e  o n ly  case 
in  w h ich  i t  was ever c ited , o r has been c ited  
as an a u th o r ity  is The Christiansborg  (5 Asp. 
M ar. L a w  Cas. 491 ; 1885, 53 L . T . R ep. 612 ; 
10 P rob . D iv .  141), where i t  rece ived c e rta in ly  
no g reat honour and indeed was seriously 
im peached b y  th e  M aster o f  th e  R o lls . In  
The Christiansborg (sup.) L o rd  Esher in  dealing 
w ith  The Peshawur (sup.) says th is  (5 Asp. M ar. 
L a w  Cas. a t p . 495 ; 53 L . T . R ep. a t p. 616; 
10 P rob . D iv .  a t p . 149) : “  Take  th e  case o f 
The Peshawur (sup.) w h ic h  was an a c tio n  in  
personam  against the  owner o f the  sh ip . I t  
appeared, as s ta ted  in  th e  headnote, th a t  a 
. . . ‘ cause o f damage in  rem  re la tive  to  the  
same co llis ion  had p r io r  to  th e  proceedings in  
th is  co u rt been in s titu te d  b y  the  owners o f  the  
Peshawur against th e  Glenrory  in  a V ice- 
A d m ira lty  C ourt abroad, and was the n  pend ing .’ 
T h a t is a ll th a t  was shown to  th e  cou rt. S ir R . 
P h illim o re  s tayed th e  proceedings here, b u t 
he gives no reason fo r  so do ing, so th a t  i t  is  a 
decision co n tra ry  to  th e  decision o f th e  C ourt 
o f  A ppea l. B u t  i t  seems th a t  the  parties 
in tended to  appeal, b u t  se ttled  the  d ispu te  
before do ing  so, and I  canno t regard th is  case as 
an y  a u th o r ity . ”  I t  is  tru e  th a t  L o rd  Esher 
was g iv in g  ju d g m e n t in  th e  p a rtic u la r case in  
hand  The Christiansborg (sup.), b u t, in  v ie w  o f 
a ll the  c ircum stances, I  do n o t feel th a t  I  can 
regard The Peshawur (sup.) as a b in d in g  
a u th o r ity . H e re  we have th e  owners o f the  
G ra n li say ing to  th is  c o u r t : “  W e have taken  
no step a t a ll tow ards a proceeding in  Scotland, 
and, in  fac t, in  th e  o n ly  o th e r m a tte r  a ris ing  
o u t o f th is  co llis ion  in  w h ic h  we cou ld  m an ifes t 
ou r in te n tio n s— nam ely, a salvage ac tio n  b y  a 
S co ttish  tu g — we ha ve appeared here in  E ng land  
and we w a n t th a t  case and th is  case tr ie d  here 
in  E ng la nd .”

I  th in k  th a t,  p r im d  fac ie , pa rties  w ho come 
to  th is  c o u rt have a r ig h t  to  have a t r ia l  in  
th is  c o u rt, and I  t h in k  I  am  n o t ju s tifie d  in  
d e p riv in g  th e m  o f th is  r ig h t  u n t i l  a v e ry  clear 
case has been made o u t against them .

A n o th e r case w h ic h  was c ited , and w h ich  
bears upon  th e  sub ject, is th e  case o f The 
Janera  (17 Asp. M ar. L a w  Cas. 4 1 6 ;  138
L . T . R ep. 557 ; (1928) P . 55). H i l l ,  J . the re  
said : “  I t  seems to  me q u ite  c lear th a t  the 
c o u rt ough t n o t to  s tay  a p la in t if f  in  th e  courts 
o f  th is  c o u n try  on th e  ground  th a t  he happens 
to  be a defendant elsewhere.”  I f  in  th a t  case 
th e  second a c tio n  had  been an ac tio n  eitheT in  
S cotland o r some B r it is h  D o m in ion , th a t  
d ic tu m  o f  H i l l ,  J . w ou ld , o f  course, be fu l ly
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and d ire c t ly  app licab le  to  th is  case, and I  
should n o t have had an y  o f  th e  d if f ic u lty  th a t  
I  have had in  considering th is  case. I  should 
v e ry  w i l l in g ly  have fo llow ed  w h a t H i l l ,  J . the re  
lays down. H ow ever, th e  second ac tio n  in  
The Janera (sup.) was an ac tio n  in  E g y p t, and, 
the re fo re , n o t in  th e  B r it is h  D om in ions, and 
I  do n o t th in k  i t  w o u ld  be fa ir  to  read the  
learned ju dg e ’s ju d g m e n t in  th a t  case in  th e  
sense fo r w h ich  M r. H a y w a rd  contended, 
nam ely, in  th e  w idest sense o f  “  elsewhere,”  
as m eaning n o t o n ly  in  a fo re ign  co u n try , b u t 
in  any B r it is h  D o m in ion . I  th in k  i t  m ig h t be 
u n fa ir  to  read th e  sentence in  th a t  w ay. 
E veryone  w ho knows H i l l ,  J . knows th e  care 
w ith  w h ich  he used language, and knows th e  
scrupulous care w h ich  he devoted to  m ak ing  
h is judgm en ts  app rop ria te  to  th e  case in  hand, 
w ith o u t tra v e llin g  unnecessarily outside the  
m a tte r. A t  a fu r th e r  stage he said th is  : “  I  
canno t th in k  th a t  I  ou gh t to  s ta y  a proceeding 
p ro p e rly  b ro u g h t in  th is  c o u n try  „o le ly  because 
th e  people w ho have b ro u g h t th a t  ac tio n  are 
defendants in  proceedings in  E g y p t.”  I  do 
n o t th in k  i t  w o u ld  be fa ir  to  say th a t  H i l l ,  J . 
had in  m in d  necessarily a case in  w h ic h  th e  
second proceedings had  been b ro u g h t in  
Scotland. W h a t he w o u ld  have said upon  th a t  
m a tte r I  canno t speculate upon, and I  do n o t 
th in k  I  can she lte r m yse lf unde r H i l l ,  J . ’s 
ju d g m e n t and say th a t  he has la id  th is  m a tte r 
dow n as law . N o r, indeed, do an y  o f  these 
judgm ents , o f  course, conclude th is  case as a 
m a tte r  o f  law , where th e  m a tte r is one o f 
d iscre tion . There m ay be a v a r ie ty  o f sm all 
po in ts , p o in tin g  one w a y  o r ano the r, w h ich  
w o u ld  d is tingu ish  th e  cases fro m  one another, 
and  I  do n o t desire th a t  a n y th in g  th a t  I  am  
saying now  sha ll be in  th e  na tu re  o f  a b in d in g  
decision fo r  th e  fu tu re  upon  o th e r cases to  
w h ich  o th e r considerations m ay  ap p ly , even 
tho ugh  th e  tw o  proceedings are respective ly  a 
proceeding in  th is  c o u rt and a proceeding in  
Scotland. I t  is o n ly  because th a t  class o f case 
m ig h t easily recur th a t  I  th o u g h t i t  m ig h t be 
useful to  have th e  m a tte r  argued in  open 
cou rt.

The conclusion the re fo re  a t w h ic h  I  a rr iv e  
is th is  : th a t  th is  a p p lic a tio n  fa ils , and th a t  I  
sha ll n o t exercise m y  d isc re tion  in  th e  w a y  I  
am  asked to  s tay  th e  ac tio n  w h ic h  has been 
b ro u g h t b y  th e  owners o f  th e  G ran li. The 
appeal, o f  course, w i l l  fa il ,  w ith  costs.

S o lic ito rs  : W m . A .  C rum p  and Son ; Thomas 
Cooper and Co.

Cotise of Horïis.

N ov. 10 and  27, 1930.

(B efo re  L o rd s  B u c k m a s t e r , D u n e d i n , 
B l a n e s b u r g h , W a r r i n g t o n  and T h a n k e r t o n , 

assisted b y  N a u tic a l Assessors.)

T h e  T o v a r i s c h . (a)

o n  a p p e a l  f r o m  t h e  c o u r t  o f  a p p e a l

IN ENGLAND.

C o llis ion— S a ilin g  vessel— L igh ts— Green p y ro 
technic lig h t shown to a steamship— “  F la re -  
up  ”  ligh t— Whether green pyrotechnic ligh t 
authorised by the regulations— Regulations fo r  
Preventing C o llis ions at Sea, 1910, arts. 1, 12.

A r t .  1 o f the Regulations fo r  P reventing C ollis ions  
at Sea, 1910, provides that no lights which  
m ay be m istaken fo r  the prescribed lights sha ll 
be exhibited. A r t .  12 provides that a vessel 
m ay, i f  necessary, in  order to attract attention, 
in  add ition  to the lights which she is  by the 
rules required to carry, show a fla re -u p  ligh t.

I n  a co llis ion  action,
H e ld, that a rt. 12 d id  not p ro h ib it the exh ib ition  

o f a green ligh t. I t  perm itted  any lig h t 
excepting those that were specia lly referred to. 
The ligh t, under the ru le , was to ca ll attention, 
and to do no more.

H e ld  fu rth e r, on the facts, that the manœuvres o f  
the respondent vessel had not contributed to the 
collis ion .

Decision o f the Court o f A ppea l (an te , p. 58 ; 
142 L .  T . Rep. 372 ;  (1930) P . 1) affirmed.

A p p e a l  fro m  th e  decision o f th e  C ourt o f 
A pp ea l (S c ru tto n , Law rence and Greer, L .J J -)  
(rep o rted  142 L .  T . R ep. 372 ; (1930) P . 1) in  
an ac tio n  in  respect o f  a co llis io n  between the 
R ussian sa ilin g  vessel Tovarisch  and the  
p la in t if fs ’ steam ship A lcan ta ra , w h ic h  to o k  
place in  th e  E n g lish  Channel on  th e  n ig h t o f  
th e  2 4 th  Feb. 1928, and in  consequence o f  
w h ich  th e  A lca n ta ra  sank w ith  a l l hands b u t 
one s u rv ivo r.

The co llis ion  to o k  place in  th e  fo llo w in g  
circum stances : W hen  f irs t  s igh ted  b o th  side 
lig h ts  o f  th e  A lcan ta ra  were seen b y  those on 
boa rd  th e  Tovarisch, b u t  subsequently  th e  
red  l ig h t  o f  th e  A lca n ta ra  closed, and  a lthough  
th e  vessels were th e n  in  a po s itio n  to  pass each 
o th e r a l l c lear, s ta rbo a rd  to  s ta rboa rd , those on 
bo a rd  th e  Tovarisch  e x h ib ite d  on th e  s tarboard  
side o f th e  b ridge  a green p y ro te ch n ic  “  flare- 
up  ”  l ig h t .  The l ig h t  was n o t e x h ib ite d  in  ® 
la n te rn , o r screened, b u t  was o f  th e  ty p e  w h ich  
is he ld  in  th e  hand o f  th e  person e x h ib it in g  
and  shows an a ll ro u n d  l ig h t .  The Tovarisch. 
a t  th e  same t im e  th a t  th e  fla re  was ligh ted , 
com m enced to  s ta rboa rd . U p o n  seeing fh e 
green “  fla re -up  ”  l ig h t ,  th e  A lca n ta ra  a p p a t' 
e n t ly  p o rte d  o r ha rd -a -po rted , b r in g in g  fh e 
tw o  vessels in to  co llis ion .

(a) Reported by Edward J. M. Chaplin  Esq., Barrister-at-
Law.
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The R egu la tions fo r  P re ve n tin g  Collisions 
a t Sea, 1910, p ro v id e  as fo llow s :

A rt. 1. The rules concerning lights shall be 
complied w ith  in  a ll weathers from  sunset to  
sunrise, and during such tim e no other lights which 
m ay be mistaken fo r the prescribed lights shall be 
exhibited.

A rt. 12. E very vessel may, i f  necessary in  order 
to  a ttrac t attention, in  addition to  the lights which 
she is by these rules required to  carry, show a 
flare-up lig h t or use any detonating signal th a t 
cannot be mistaken fo r a distress signal.

T he  C ourt o f  A ppea l he ld , revers ing th e  deci
sion o f  H i l l ,  J . (a n te , p. 58), th a t  a green p y ro 
techn ic  lig h t ,  o f  th e  ty p e  w h ich  is he ld  in  the  
hand  o f  th e  person e x h ib it in g  i t ,  d isp layed  upon  
th e  s ta rboa rd  side o f  a sa iling  vessel, is n o t a l ig h t  
w h ich  can be m is take n  fo r  a prescribed l i g h t ; 
th a t  th e  “  fla re -up  ”  lig h ts , th e  use o f  w h ich  is 
au thorised  b y  a r t .  12, are n o t l im ite d  to  w h ite  
lig h ts  b u t  m a y  in c lud e  a green l i g h t ; and  th a t  
the re  had been no breach o f  th e  regu la tions.

T he  owners o f  th e  A lc a n t a r a  appealed.

D ig in ) ,  K .C . and C y r i l  M i l l e r  fo r  th e  
appe llan ts.

D u n lo p ,  K .C ., H a r o ld  S t r a n g e r , and 
K r o u g l ia k o f f  fo r  th e  respondents.

T he  House to o k  t im e  fo r  consideration.

L o rd  B uckmasteb.— T his  is an appeal b y  
th e  owners o f  th e  I ta l ia n  steam ship A lc a n t a r a  
against th e  owners o f  a sh ip  kno w n  as the  
T o v a r is c h , a t ra in in g  sh ip  used fo r  cadets b y  
the  m erchan t m arine  o f  th e  S ovie t G overnm ent, 
ask ing fo r  damages consequent upon  a co llis ion  
th a t  to o k  place near to  Dungeness on the  
24 th  Feb. 1928.

I t  was a d isaster w h ich  resu lted  in  grave 
consequences, fo r  th e  A lc a n t a r a  was w h o lly  
sunk and a ll he r crew  b u t one were los t. The 
T o v a r is c h  was dam aged b u t  suffered no loss 
o f life .

The T o v a r is c h  is a fou r-m asted  sa ilin g  ship 
284 ft. in  le ng th , and she was com ing dow n 
channel on the  n ig h t in  question  on a course 
S. 60 degrees W . a t ab ou t 6J kno ts . The 
A lc a n t a r a ,  a vessel 289 ft. in  le ng th , was 
Proceeding up  channel fro m  C a rlo fo rte  in  
S ard in ia  to  Calais w ith  a cargo o f  2700 tons o f 
m in e ra l ore, he r course was N . 79 E . and  she 
was m a k in g  ab ou t 6 |  kno ts . I t  is accepted b y  
the  learned judge  th a t  th e  T o v a r is c h  was 
c a rry in g  th e  p ro pe r reg u la tio n  lig h ts , b u t  th e y  
Were n o t e lec tric  lig h ts  as were those o f  the  
A lcantara . N one th e  less the re  is no evidence 
w hatever to  suggest th a t  th e y  were n o t v is ib le  
®t a su ffic ien t d istance to  w a rn  th e  A lc a n t a r a  
Were those on board  keeping a p rope r lo o k  ou t. 
R  is in  fa c t no longer alleged th a t  those in  
charge o f  th e  T o v a r is c h  were neg ligent in  
im p ro p e rly  fa il in g  to  e x h ib it  side lig h ts . The 
Wo vessels approached s ta rboa rd  to  s ta rboard , 

th  êarneh ju dg e  has he ld  in fe re n tia lly  ra th e r 
than  b y  d ire c t fin d in g , th a t  th e  green l ig h t  o f 
he T o v a r is c h  was n o t seen b y  those on board  
he A lc a n t a r a ,  and  i f  she d id  indeed see them , 

her conduct was c e rta in ly  e x tra o rd in a ry , fo r  she

p o rte d  her he lm  w ith  th e  resu lt th a t  a co llis ion  
to o k  place a t an  angle o f  ab ou t 45 degrees. 
U p o n  th e  evidence i t  appears to  be im possib le 
to  h o ld  th a t  th e  green l ig h t  o f  th e  T o v a r is c h  
was n o t v is ib le  to  th e  A lc a n t a r a .  The learned 
judge  h im se lf said on th e  evidence “  I  f in d  th a t  
th e  green l ig h t  was b u rn in g . T he  la m p  is a 
good ty p e  o f  la m p  and I  am  unab le to  fin d  
th a t  th e  green lig h t ,  in  fac t, was n o t be ing 
e x h ib ite d  accord ing to  th e  ru les .”  D id  the  
m a tte r  res t the re  l i t t le  g ro un d  w o u ld  be a fforded 
even fo r  a rgum ent, b u t  a fu r th e r  in c id e n t 
occurred in  re la tio n  to  w h ich  th e  grea te r p a r t  
o f  th e  con tro ve rsy  arises. The T o v a r is c h  as 
she was d ra w in g  near l i t  a green pyro te chn ic  
fla re  fro m  th e  s ta rbo a rd  side o f  th e  bridge, 
w h ich  was abou t 7 2 ft. fo rw a rd  o f th e  wheel, 
its  ob je c t be ing, as was said, to  show the  
le n g th  o f  th e  sh ip . I t  is  suggested th a t  th is  
l ig h t  m ay  have obscured th e  green starboard  
l ig h t ,  b u t  the re  was no evidence called to  show 
th a t  th is  w o u ld  be its  effect, and th a t  i t  d id  
so is a pure  con jectu re . B u t  i t  is fu r th e r  urged 
th a t  th e  e x h ib it io n  o f  the  l ig h t  was in  defiance 
o f  th e  re g u la tio n  fo r  p re ve n tin g  collis ions a t 
sea, and th a t  its  resu lt was to  m ake the  
A lc a n t a r a  th in k  th a t  she m us t in s ta n t ly  take  
some ac tion , whereas, in  fa c t, i f  she had p u r
sued he r no rm a l course the  co llis ion  w ou ld  
have been avo ided.

A r t .  12 o f the  regu la tions is in  the  fo llo w in g  
words :

Every vessel may, i f  necessary in  order to  a ttrac t 
attention, in addition to  the lights which she is by 
these rules required to  carry, show a flare-up ligh t 
or use any detonating signal th a t cannot be mistaken 
fo r a distress signal.

I  agree w ith  th e  ju d g m e n t o f  the  C ourt o f 
A ppea l in  th in k in g  th a t  th is  does n o t p ro h ib it  
th e  e x h ib it io n  o f  a green l ig h t .  I t  pe rm its  
a n y  l ig h t  excep ting  those th a t  are specia lly  
re fe rred  to , and I  f in d  m yse lf unab le  to  believe 
th a t  these regu la tions in tended  fo r  th e  use o f 
m en a t sea, have to  be construed b y  w o rk in g  
backw ards and seeing w h a t o th e r regu la tions 
have p ro v id e d  on prev ious occasions. The 
l ig h t ,  unde r th e  ru le , was to  ca ll a tte n tio n  
I t  was to  do no m ore and the re  is no fou n d a tio n  
fo r  th e  a rgum ent th a t  i t  ca lled  upon the  
A lc a n t a r a  to  do a n y th in g  except th a t  w h ich  
i t  was th e ir  d u ty  to  do when th e y  saw a sa iling  
vessel approach ing w ith  th e  lig h ts  green to  
green. F in a lly ,  th e  appe llan ts con tend th a t  
th e  manoeuvres o f  the  T o v a r is c h  c o n trib u te d  
to  th e  accident. T hey  d id , in  fac t, f irs t  s ta r
board  and th e n  p o r t  th e ir  he lm , b u t  th e  resu lt, 
accord ing to  th e  fin d in g  o f  th e  learned judge, 
d id  n o t m a te r ia lly  a lte r  he r course, and I  
canno t see th a t  i t  in  an y  w a y  c o n trib u te d  to  
th e  accident. T h a t lam en tab le  even t was due 
to  th e  A lc a n t a r a  a tte m p tin g  to  cross th e  bows 
o f  th e  T o v a r is c h , and fo r  th is  I  canno t f in d  
any ju s tif ic a tio n . I  have th ro u g h o u t assumed 
th a t  th e  A lc a n t a r a  saw th e  green l ig h t  o f  the  
T o v a r is c h  before th e  fla re  was shown. I  have 
s ta ted  m y  reasons fo r  th a t  conclusion. I  also 
th in k  th a t  i t  fo llow s th a t  th e  T o v a r is c h  was
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kn o w n  to  be a sa ilin g  sh ip , and these are, to  
m y  m in d , th e  tw o  c r it ic a l and m a te ria l m a tte rs  
upon  w h ic h  re s p o n s ib ility  fo r  th is  d isaster 
depends. I n  d iffe rin g , as I  do, fro m  H i l l ,  J ., 
I  th in k  i t  r ig h t  to  say th a t  th e  d iffe rence is due 
f irs t  to  th e  question  o f  th e  e x h ib it io n  o f the  
fla re  and  secondly to  th e  question  o f the  
v is ib i l i t y  o f th e  green s ta rb o a rd  l ig h t  o f  th e  
Tovarisch. T he  learned judge  nowhere holds 
th a t  i t  was n o t in  fa c t d isp layed  o r seen, b u t  
seems to  conclude th a t  th e  ac tio n  o f the  
A lcan ta ra  was so foo lish  th a t  i t  can o n ly  be 
re ferab le to  th e  fa c t th a t  i t  had  n o t been seen. 
I  fea r I  canno t go w ith  h im  to  th a t  conclusion. 
The reasons th a t  m ay  have le d  to  th e  A lca n ta ra ’s 
ac tio n  canno t now  be accu ra te ly  de term ined, 
b u t  experience shows th a t  i t  is n o t safe to  
assume th a t  a th in g  canno t have been done 
because its  com m ission w o u ld  be an a c t o f 
fo lly .

L o rd  Dunedin.— I  concur. T he  whole a rg u 
m e n t o f  th e  A lcan ta ra  depended upon  the  
assum ption  th a t  the  green fla re  was eq u iva le n t 
to  an in v ita t io n  o r even an in ju n c t io n  to  the  
o th e r vessel to  change its  course. N o w  th a t  
assum ption  is n o t based on an y  o f  th e  n a u tica l 
ru les w h ich  have  become em bedded in  po s itive  
law , no r, accord ing to  th e  advice g iven  to  us 
b y  ou r assessors, is i t  founded on an y  w e ll- 
recognised p rac tice  o f  seamanship.

L o rd  Warrington.— I  have had  th e  oppo r
tu n i t y  o f read ing  and considering th e  op in ion  
o f  th e  noble L o rd  on th e  W oolsack and  concur 
in  i t .

L o rd  Buckmaster.— L o rd  B lanesburgh
desires m e to  say th a t  he concurs.

L o rd  Thankerton.— I  concur.

A pp ea l dismissed.

S olic ito rs  fo r  the  appe llan ts , Richards, B u tle r, 
and  Co.

S olic ito rs  fo r  th e  respondents, M idd le ton , 
Lew is, and  Clarke.

Nov. 4 and Dec. 9, 1930.

(Before Lo rds  D u n e d i n , B l a n e s b u r g h , 
W a r r i n g t o n , T o m l i n  a n d  M a c m i l l a n ) .

T h e  C r o x t e t h  H a l l  ; T h e  C e l t i c , ( a )

ON APPEAL FROM THE COURT OF APPEAL IN 
ENGLAND.

Seamen’s wages— Wreck— R ight to receive wages 
du ring  pe riod  o f two months fro m  the date o f 
the wreck i f  unemployed— Voyage term inating  
w ith in  the pe riod  o f two months— Paym ent 
o f wages w h ils t unemployed d u rin g  period  
subsequent to date when voyage was due to 
end —  M erchant S h ip p in g  (In te rn a tio n a l 
Labour Conventions) A c t 1925 (15 <& 16 Geo. 5, 
c. 42). _______________ ___________

(a) Reported by E dward J. M. Chaplin , SRq., Barrister-at-
Law.

B y  the M erchant S h ipp ing  (In te rn a tio n a l L a b o u r  
Conventions) A c t 1925, s. 1, sub-s. (1), i t  is  
provided that “  where by reason o f the wreck 
or loss o f a sh ip  on which a seaman is  employed 
his service term inates before the date contem
p lated in  theagreement,he shall,notw ithstanding  
anyth ing in  section one hundred and fifty -e ig h t 
o f the M erchant S h ipp ing  A ct, 1894, but sub
jec t to the prov is ions o f th is  section, be entitled, 
in  respect o f each day on which he is  in  fac t 
unemployed d u ring  a pe riod  o f two months fro m  
the date o f the te rm ina tion  o f the service, to 
receive wages at the rate to which he was en titled  
at that elate.'”  A n d  by sub-sect. (2) i t  is  fu rth e r  
provided that “  a seaman sha ll not be entitled  
to receive wages under th is  section i f  the owner 
shbws that the unemployment was not due to the 
wreck or loss o f the sh ip  and sha ll not be en titled  
to receive wages under th is  section in  respect 
o f any day i f  the owner shows that the seaman 
was able to obtain suitable employment on that 
day .”

H e ld  (L o rd  Blanesburgh dissenting), that under 
sub-sect. (1) a seaman whose service by reason 
o f the wreck or loss o f h is  sh ip  term inated before 
the date contemplated in  the agreement o f 
service could c la im  wages du rin g  two months 
f ro m  such term ination  fo r  each day on which  
he was in  fa c t unemployed and the effect o f the 
qua lifica tion  to be fo u n d  in  sub-sect. (2) was to 
enable the shipowner to prove certain th ings  
which i f  proved w ould d isentitle the seaman to 
a ll o r some p a rt o f that which otherwise he 
w ould have taken under sub-sect. (1). I n  no p a rt 
o f the section was anyth ing  to be fo u n d  which 
in troduced a cu tting  down o f the two months’ 
period  by reference to the date at which but 
fo r  the wreck o r loss the service would have been 
term inated. U pon th is  view o f the matter the 
respondents, who had proved that they were 
out o f employment d u rin g  the two months, were 
entitled to two months’ wages fro m  the date o f the 
wreck o r loss o f the ship.

Decision o f the Court o f A ppea l (an te , p .  121 ; 
143 L .  T . Rep. 316 ; (1930) P . 179) affirmed.

A p p e a l  fro m  th e  decision o f th e  C ourt o f Appea l 
(S c ru tton , Greer and Slesser, L .J J .)  in  tw o  
wages actions (reported  ante, p. 121 ; 143 L .  T. 
R ep. 3 1 6 ;  (1930) P . 197), w h ic h  had  been 
re fe rred  to  th e  A d m ira lty  D iv is io n  under sect. 
165 o f the  M erchan t S h ipp ing  A c t  1894.

The p la in t if f  in  th e  f irs t  ac tio n  signed artic les 
as an ab le-bod ied seaman and qua rte r-m aste r 
on boa rd  th e  defendants’ steam ship Croxteth 
H a ll  fo r  a voyage n o t exceeding tw o  years 
d u ra tio n  fro m  th e  29 th  O ct. 1928, te rm in a tin g  
a t such p o r t  in  th e  U n ite d  K in g d o m  o r C ontinent 
o f E urope  w ith in  hom e trade  lim its  as m ig h t be 
req u ire d  b y  th e  m aster. T he  Croxteth H a ll  was 
w recked near F lu s h in g  on th e  27 th  Feb. 1929. 
and th e  p la in t if f  was re tu rn ed  to  L iv e rp o o l on 
th e  4 th  M arch  1929 a t th e  defendants’ expense 
and p a id  h is  wages up  to  th e  4 th  M arch  1929. 
H a d  th e  Croxteth H a ll  n o t been w recked she 
w o u ld  have com ple ted th e  voyage in  respect 
o f  w h ic h  th e  p la in t if f  had  engaged a t M idd les
b ro ug h  on th e  11 th  M arch  1929. The  p la in t if f
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was unem ployed fo r  a p e rio d  o f  tw o  m onths 
fro m  th e  27 th  Feb. 1929. H e  c la im ed  wages 
a t th e  ra te  p ro v id e d  fo r  b y  th e  a rtic les  and 
subsistence a llow anceTa t th e  ra te  o f 4s. pe r day. 
I n  th e  second ac tio n  th e  p la in t if f  was an able- 
bod ied seaman on board  th e  defendants’ steam 
sh ip  Celtic. The voyage described in  th e  
artic les  under w h ic h  th e  p la in t if f  served was 
fro m  L iv e rp o o l to  N ew  Y o rk , v ia  Queenstown, 
B oston, and (or) i f  requ ired  to  an y  po rts  w ith in  
th e  N o r th  and South  A t la n t ic  Oceans, tra d in g  
as m ig h t be req u ire d  u n t i l  th e  sh ip  re tu rn e d  
to  a f in a l p o r t  o f d ischarge in  th e  U n ite d  
K in g d o m . O n th e  10 th  Dec. 1928 th e  Celtic was 
w recked near Q ueenstown w h ils t  hom ew ard 
bound fo r  L iv e rp o o l, w h ic h  w o u ld  have been 
her f in a l p o r t.  H a d  th e  Celtic n o t been w recked 
she w o u ld  have reached L iv e rp o o l on th e  11 th  
Dec. 1928. T he  p la in t if f,  w i th  th e  o th e r m em 
bers o f  th e  crew, was b ro u g h t to  L iv e rp o o l b y  
the  owners on th e  13 th  Dec. 1928 and was p a id  
h is wages under th e  artic les  up  to  and in c lu d in g  
the  11 th  Dec. F ro m  th e  11 th  Dec. th e  p la in t if f ,  
w ho was one o f th e  regu la r crew  o f th e  Celtic, 
was unem ployed. The p la in t if f  c la im ed wages 
fo r  a p e rio d  o f  tw o  m onths fro m  th e  I l t h  Dec. 
and subsistence allowance a t th e  ra te  o f 4s. per 
day.

T he  C ourt o f  A ppea l a ffirm ed  th e  decis ion o f 
L o rd  M e rriva le , P . and he ld  (Slesser, L .J .  
d issen ting) th a t  a seaman was e n tit le d  to  wages 
fo r  a pe rio d  o f  tw o  m onths fro m  th e  date w hen 
h is  services te rm in a te d  b y  reason o f  th e  w reck, 
n o tw ith s ta n d in g  th a t  th e  voyage to  w h ich  his 
agreem ent re la ted  w o u ld  have come to  an end 
b u t  fo r  th e  w reck  w ith in  th e  pe rio d  o f  tw o  
m on ths.

The defendants appealed.

S ir Leslie Scott, K .C ., D u n lop , K .C ., and 
A . J .  Hodgson fo r  th e  appe llants.

Lynskey, K .C . and F raser H a rr is o n  fo r  the  
respondents.

The House to o k  t im e  fo r  considera tion .

L o rd  Dunedin.— The facts in  th e  f irs t  appeal, 
so fa r  as m a te ria l, are capable o f  be ing sta ted  
w ith  th e  u tm o s t b re v ity .

T he  sh ip  Croxteth H a ll,  on board  o f w h ich  the  
respondent M u rra y  was a seaman, was w recked 
and lo s t on  th e  27 th  Feb. 1929. A t  th a t  t im e  
she was hom ew ard bound, and, i f  n o th in g  
u n to w a rd  ha d  happened, th e  crew w o u ld  have 
been p a id  o ff a t M idd lesbrough  on th e  11th 
M arch  1929. T he  crew  were b ro u g h t hom e to  
L iv e rp o o l, and on th e  4 th  M arch  the  respondent 
was p a id  off. T he  respondent c la im ed wages 
fo r tw o  m onths fro m  th e  2 7 th  Feb. H e  was, in  
fac t, unem ployed fo r  th a t  pe riod , and, tho ugh  
he had  tr ie d , he had  n o t been able to  secure 
em p loym ent. The appe llants expressed th e ir  
w illingness to  pay, and d id  pay , th e  wages up 
to  the  11 th  M arch , th e  da te  on w h ic h  th e  p a y 
m en t fo r  th e  voyage w o u ld  have ta ke n  place 
1 f  i t  had  been te rm in a te d  in  due course, b u t  th e y  
refused to  p a y  a n y  m ore.

The respondent s ta rted  proceedings to  recover 
the  tw o  m on th s ’ wages, so fa r  as un pa id , in  a 
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c o u rt o f  sum m ary ju r is d ic t io n  in  L iv e rp o o l. 
T he  case was re ferred to  th e  P robate, D ivo rce , 
and A d m ira lty  D iv is io n  o f th e  H ig h  C ourt, 
unde r th e  prov is ions o f  sect. 165 ( i i i . )  o f  th e  
M erchan t S h ipp ing  A c t  1894. L o rd  M erriva le , 
th e  P resident o f  th a t  c o u rt, gave ju d g m e n t in  
fa v o u r o f th e  present respondent. A ppea l was 
ta ke n  to  th e  C ourt o f A ppea l, w ho, b y  a 
m a jo r ity , Slesser, L .J .  d issen ting , con firm ed 
th e  ju d g m e n t. There had  been, in  fac t, 
c e rta in  o th e r po in ts  m ooted before L o rd  
M erriva le , b u t th e y  have disappeared fro m  the  
case and need n o t be m entioned. F ro m  th a t  
ju d g m e n t the re  is th e  present appeal.

A t  com m on law , i f  a sh ip  was lo s t on  a voyage, 
a seaman w ho, a lth ou gh  th ro u g h  no fa u lt  o f  
h is  ow n, cou ld  n o t, in  fa c t, pe rfo rm  h is  share 
o f  th e  c o n tra c t o f service cou ld  recover no th in g . 
T h is  was a lte red  b y  sect. 158 o f th e  M erchan t 
S h ipp ing  A c t  1894, w h ic h  gave wages up to  the  
t im e  o f  th e  w reck  th a t  te rm in a te d  th e  service. 
Then  comes th e  s ta tu te  on th e  in te rp re ta tio n  
o f  w h ic h  th e  m a tte r  tu rn s . I t  is th e  M erchan t 
S h ipp ing  ( In te rn a tio n a l L a b o u r Conventions) 
A c t  1925, and sect. 1, th e  re leva n t section, is 
as fo llow s :

(1) Where by reason o f the wreck o r loss o f a 
ship on which a seaman is employed his service 
terminates before the date contemplated in  the 
agreement, he shall, notw ithstanding anything in 
section one hundred and fifty -e igh t o f the Merchant 
Shipping A c t 1894, b u t subject to  the provisions o f 
th is  section, be entitled, in  respect o f each day on 
which he is in  fac t unemployed during a period o f 
two months from  the date o f the term ination o f the 
service, to  receive wages a t the rate to  which he was 
entitled a t th a t date.

(2) A  seaman shall not be entitled to  receive 
wages under th is  section i f  the owner shows th a t 
the unemployment was not due to  the wreck or loss 
o f the ship and shall not be en titled  to  receive wages 
under th is  section in  respect o f any day i f  the owner 
shows th a t the seaman was able to  obtain suitable 
employment on th a t day.

(3) In  th is  section the expression “  seaman ”  
includes every person employed or engaged in  any 
capacity on board any ship, bu t, in  the case o f a 
ship which is a fishing-boat, does not include any 
person who is en titled  to  be remunerated on ly by a 
share in  the profits or the gross earnings o f the 
working o f the boat.

I  confess th a t  I  have had  considerable 
d if f ic u lty  in  com ing to  a conclusion in  th is  
m a tte r, b u t  in  th e  end I  have come to  th in k  
th a t  th e  ju d g m e n t o f th e  A ppea l C ourt is  r ig h t.  
I t  is  necessary to  say th a t  in  the  in q u iry  he ld  
before L o rd  M erriva le  i t  was shown th a t  i t  
was th e  custom  fo r  m en w ho had been on th is  
sh ip  to  be a llow ed to  s ign on fo r  th e  n e x t 
voyage. In  o th e r words, i f  n o th in g  u n to w a rd  
had  happened, i t  w ou ld  have been m ore lik e ly  
th a n  n o t th a t  th e  respondent w o u ld  a t once 
have been ta ke n  on fo r th e  n e x t voyage, and 
so w o u ld  n o t have rem a ined in  unem p loym ent. 
T he  appe llan ts were v e ry  anxious to  p o in t o u t 
th a t  th e  conven tion , to  g ive  effect to  w h ich  
th e  A c t  was passed, uses th e  w o rd  “  in d e m n ity ,”  
and th e  o n ly  p rope r in d e m n ity  th a t  cou ld 
the re fo re  be g ive n  was the  wages, so fa r  as th e y  
cou ld  be due unde r con tra c t, w h ic h  con tra c t

B  B
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was fru s tra te d  b y  th e  w reck. I  do n o t th in k  
the re  is a n y th in g  in  th is  a rgum ent, and fo r 
th is  reason. I f  “  in d e m n ity  ”  is used in  a 
loose sense, w h a t is g ive n  b y  th is  A c t  is an 
in d e m n ity  w h ichever o f th e  tw o  views be 
take n , b u t  i f  i t  is  used in  a s t r ic t  sense— and 
unless i t  is  so used i t  is  o f  no use to  th e  appe l
la n ts— th e n  i t  is  v e ry  s ig n ifica n t th a t  a lth ou gh  
th e  fram ers o f  the  A c t  are w e ll aware o f  the  
w ord , fo r  th e y  re fe r to  i t  in  th e  pream ble, when 
th e y  come to  th e  ope ra tive  section th e y  do 
n o t use i t .  I  th in k ,  the re fore , we m ust take  
th e  A c t as i t  stands.

N ow , I  do n o t th in k  th a t  the re  is an y  do ub t 
w ha teve r as to  th e  m eaning, fo r  I  f in d  no 
a m b ig u ity , in  sub-sect. (1) o f  sect. 1. There 
m us t be a w reck  w h ich  te rm ina tes  th e  service, 
w h ich  service is  spoken o f  as be ing under an 
a g re e m e n t; and, i f  so, i t  is  ob v io us ly  possible 
th a t  th e  agreem ent p rov ides fo r a de fin ite  
te rm in a tio n . I f  th a t  is so, th e n  the re  m ust 
be in  fa c t un em p loym en t fo r  tw o  m onths, and, 
i f  a ll these fac ts  concur, th e n  th e  seaman is 
e n t it le d  to  tw o  m onths o f h is  o ld  wages ru n n in g  
fro m  th e  te rm in a tio n  o f th e  service, th a t  is, 
th e  w reck. T h a t is a ll expressed q u ite  ab
s o lu te ly , and th e  question  w o u ld  be a t an end 
were i t  n o t fo r  th e  words “  sub ject to  the  
p rov is ions o f  th is  section.”  T h a t ind ica tes 
th a t  the re  is som eth ing  else to  come. T h a t 
som eth ing  else comes in  sub-sect. (2), b u t  here 
th e  onus, so to  speak, is sh ifte d . The seaman 
m ust show th e  va rious  th in g s  th a t  I  have 
enum erated to  b r in g  h im  under sub-sect. (1). 
I f  he does th a t,  h is  p o r tio n  is accom plished. 
T hen  th e  sh ipow ner, to  get o u t o f  th a t  po s itio n , 
m ust show w h a t is dem anded in  sub-sect. (2) : 
“  i f  th e  ow ner shows. . . .”  I t  has been
fou nd  as a fa c t in  th is  case th a t  th e  owners 
canno t show th a t  th e  seaman was able to  
o b ta in  em p loym ent on an y  da y  w ith in  the  
tw o  m onths.

The sole question, the re fore, le f t  is : Can the 
owners show th a t  th e  unem p loym en t was in  
fa c t n o t due to  th e  loss o f th e  sh ip  ? I  do n o t 
th in k  th e y  can. The onus is on them . I t  is 
n o t fo r  th e  seaman to  show th a t  he w o u ld  have 
been em ployed. I t  is fo r  th e  owners to  show 
th a t  he w o u ld  n o t have been em ployed, and, 
on th e  face o f the  evidence as to  w h a t w ou ld  
have happened i f  the  sh ip  had s t i l l  been in  
be ing, I  do n o t th in k  th a t  th e  owners can 
do so.

B u t,  as S cru tton , L .J .  says, each case m ust 
depend on its  ow n facts. O n the  facts in  th is  
case, I  th in k  th a t  th e  respondent has c lea rly  
b ro ug h t h im s e lf w ith in  sub-sect. (1), and the  
appe llan ts  have n o t d ischarged th e  burden 
im posed upon th e m  in  sub-sect. (2) to  take  
th e  respondent o u t o f the  op e ra tion  o f sub
sect. (1).

I  m ove, there fore , th a t  the  appeal be d is 
missed.

The second appeal is governed b y  th e  f irs t.

M y  L o rd  Warrington authorises me to  
s ta te  th a t  he concurs in  th e  o p in io n  I  have 
de live red .

L o rd  Blanesburgh.—B y  sect. 7 o f  the  
M erchan t S h ipp ing  ( In te rn a tio n a l L a b o u r Con
ven tions) A c t  1925 i t  is  d irec ted  th a t  th e  A c t 
is to  be construed as one w ith  th e  M erchan t 
S h ipp ing  A c ts  1894 to  1923. T he  A c t— I  w il l  
now  re fe r to  i t  as th e  A c t o f  1925— thu s  becomes 
a co n s titu e n t p a r t  o f a s ta tu to ry  code w ith  
specia l m eanings a ttached  to  some o f its  term s 
b y  d e fin it io n  and to  others b y  accepted usage 
o r ju d ic ia l decision. T he  resu lt o f  course is 
th a t  a m eaning m ay  necessarily be a ttr ib u ta b le  
to  its  p rov is ions v e ry  d iffe re n t fro m  th a t  w h ich  
w o u ld  a tta c h  to  th e  same words in  an in de 
pendent enactm ent.

A n d  th e  in c o rp o ra tio n  o f th e  A c t  in  th e  code 
w ith  th a t  resu lt supervening is o f  its  ve ry  
essence. I t  is  passed, as its  pream ble states, 
to  g ive  effect (in te r a lia )  to  th e  con ven tion  set 
fo r th  in  its  f irs t  schedule ; and, as a reference 
to  sect. 1 im m e d ia te ly  shows, th e  m ethod 
adop ted to  achieve th a t  purpose is n o t, as i t  
m ig h t have been, to  tra n s fe r th e  in te rn a tio n a l 
language o f  th e  conven tion  to  th e  body  o f the  
A c t  s im p lic ite r, b u t i t  is  to  tra n s la te  th a t  
language in to  th e  phraseology o f th e  M erchan t 
S h ipp ing  A c ts  and to  g ive  s ta tu to ry  effect to  
th e  con ven tion  in  th a t  fo rm  o f w ords, fo r  b e tte r 
o r fo r  worse.

Sect. 1 in  th e  re su lt is a p regnan t section. 
I t  does n o t c a rry  its  fu l l  m ean ing upon  its  face. 
I t  is  o n ly  b y  reference to  the  p rov is ions o f 
w h a t I  m a y  ca ll the  code th a t  its  rea l effect 
can be ascerta ined, and m ost p a r t ic u la r ly  is 
th is  tru e  o f  the  te rm  “  wages,”  the  fun dam e n ta l 
w o rd  o f  th e  section, th ree  tim es repeated, 
a lm ost in s is te n tly , and always w ith o u t p e ri
phrasis o r q u a lifica tio n . W h a t does th a t  w ord  
connote in  th e  language o f the  code ? Can i t  
have a ttr ib u te d  to  i t  in  its  s e ttin g  o r a t a l l the  
m eaning w h ic h  m ust be placed upon i t  i f  the  
respondents’ c la im s, susta ined b y  th e  C ourt o f 
A ppea l, are to  succeed, o r is its  necessary 
in te rp re ta tio n  such as to  exclude those cla im s 
a lto ge th e r ?

A n d  fo llo w in g  an in v e s tig a tio n  o f th e  p ro 
v is ions o f the  code, I  have reached th e  conclusion 
th a t,  w ha teve r m ay be the  m eaning o f th e  w ord  
in  a d ic tio n a ry  sense, o r even in  a section o f an 
iso la ted A c t  o f P a rliam e n t, “  wages,”  in  a 
M erchan t S h ipp ing  A c t, has a p e rfe c tly  de fin ite  
s ig n ifica tio n  w h ich  is q u ite  in a p p ro p ria te  to  
q u a n tify  the  respondents’ present c la im s. R  
is, be i t  a t once no ted, n e ithe r com pensation 
no r an in d e m n ity  no r a g ra tu ity  th a t  th e  sea
m an is to  receive under th e  section. H e 
is to  have “  wages ”  and n o th in g  else. The 
use o f th e  w ord , I  have satisfied m yse lf, i s 
de libera te . I t  is  fu l l  o f  m eaning as a code w ord. 
W hen th a t  m eaning is ascerta ined th e  firs t 
pa rag raph o f  th e  section, w h ich  on its  face, 11 s 
I  q u ite  agree, is unqua lified , becomes a t once 
res tric ted , inasm uch as i t  is now  disclosed th a t 
the re  can be no “  wages ”  p ro p e rly  so called 
rece ivable b y  a “  seaman ”  p ro p e rly  so called 
beyond those p ro v id ed  fo r  in  h is  agreement 
w ith  the  ow ner cu rre n t a t th e  date o f  the 
w reck o f  h is  vessel and re ferred to  in  the 
section.
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T h a t conclusion, i f  i t  be r ig h t ,  enables me 
to  place upon th is  section o f th e  A c t  o f 1925 
a con s tru c tion  w h ich  appears to  be a t once 
consonant w ith  th e  declared purpose o f the  
Leg is la tu re , n o t incons is ten t w ith  sound sense, 
and in  en tire  accord w ith  the  conven tion . 
A cco rd in g ly , I  crave y o u r Lo rdsh ips ’ indu lgence 
i f  I  endeavour to  ju s t i fy  i t  as concise ly as I  
can, b u t  nevertheless a t greater le n g th  th a n  
I  care fo r. I  do so because I  see in  th is  case a 
p rob lem  o f  f irs t  im portance  b o th  to  th e  seamen 
and to  th e  owners o f lo s t ships, and i t  is  f i t t in g  
th a t  i t  should be v e n tila te d  in  y o u r L o rdsh ips ’ 
House fro m  every p o in t o f  v iew .

In  th e  sections o f  th e  code re la tin g  to  seamen 
no p rov is ions are so e laborate as those dea ling  
w ith  th e ir  “  wages.”  The expression “  sea
m en’s wages,”  in  th e ir  essential characteristics 
has been fo r  generations a te rm  o f  a r t  in  
m a ritim e  law . Possib ly  fo r  th is  reason the 
expression is n o t, in  th e  code, made the  sub ject 
o f fu l l  d e fin itio n , “  wages ”  be ing the re  defined 
o n ly  to  th e  e x te n t o f  saying th a t  th e  te rm  
includes “  em olum ents ”  (M erchan t S h ipp ing  
A c t  1894, s. 742). A n d  in c id e n ta lly  I  m ay 
observe as il lu s tra t in g  b y  an e a rly  exam ple 
th e  prec is ion  o f  m eaning he ld  to  be a ttached 
to  th e  w o rd  th ro u g h o u t th e  code, th a t  even th e  
a d d itio n  to  “  wages ”  o f  “  em olum ents ”  does 
n o t b r in g  “  m aintenance ”  w ith in  th e ir  a m b it : 
(Palace S h ip p in g  Company v . Caine and others, 
10 Asp. M ar. L a w  Cas. 529 ; 97 L .  T . Rep. 587, 
a t p. 589; (1907) A . C. 386, a t p. 393). A n d  
th e  con ten t o f “  th e  te rm  ‘ wages ’ as used in  
th e  A c t , ”  to  adop t L o rd  M acnaghten’s phrase 
in  th e  case c ite d , is, in  a l l essentials, n o t to  be 
m is taken . T o  a seaman’s wages, in v a r ia b ly  so 
called, the re  are annexed in  th e  code p riv ileges , 
inc iden ts , res tric tio ns , safeguards, elsewhere 
un kno w n  to  th e  law , and n o t even made in c id e n t 
to  a n y  advantage fro m  h is  service accru ing 
to  a seaman under some o th e r descrip tion .

A  seaman’s wages, fo r exam ple, w he the r due 
o r accru ing, are n o t sub ject to  a tta ch m e n t o r 
a rrestm ent ; an assignm ent o f the m  p r io r  to  
accruer is n o t b in d in g  on the  seaman ; a power 
o f  a tto rn e y  o r a u th o r ity  to  receive the m  is n o t 
irrevocab le  ; pa ym en t o f wages to  a seaman 
is v a lid  in  la w  n o tw ith s ta n d in g  an y  previous 
sale o r assignm ent, a ttach m en t, incum brance 
o r a rrestm ent o f  th e  same wages (M erchan t 
S h ipp ing  A c t  1894, s. 163). Before 1906 a 
seaman m ig h t n o t insure h is  wages, even i f  
earned : (see now  the  M arine  Insurance A c t 
1906, s. 11).

On the  o th e r hand  a seaman had and has in  
respect o f  wages tw o  p riv ileges the  en joym en t 
o f w h ic h  furn ishes, as w i l l  be seen la te r, a 
va luab le  clue to  th e  tru e  con s tru c tion  o f  the  
A c t o f  1925. H e  has fo r  h is  wages, b u t  fo r  
them  on ly , a m a ritim e  lie n  upon  his sh ip  and 
he m ay also recover an y  wages due to  h im  
Jh a co u rt o f  sum m ary ju r is d ic t io n  w h ich , 
in c id e n ta lly , m ay be s itu a te  in  o r near the  
place “  a t w h ich  his service has te rm in a te d  ”  
(M erchan t S h ipp ing  A c t  1894, s. 164)— words 
s tro n g ly  in d ic a tiv e  th a t  the re  w i l l  be no “  wages”  
com ing to  h im  a fte r th a t  date.

B u t w h a t are th e  essentia l q u a lit ie s  o f  th e  
“  wages ”  to  w h ich  these inc iden ts— priv ileges 
and res tr ic tio ns  a like — are a ttached  ? These 
are, as I  have a lready in d ica ted , unm is takab le . 
B eg in n in g  w ith  th e  M erchan t S h ipp ing  A c t  
1853, when th e  o ld  do c trine  th a t  fre ig h t was the  
m o the r o f wages was f in a lly  superseded (see 
now  th e  M erchan t S h ipp ing  A c t  1894, s. 157), 
th e  w o rd  “  wages ”  as used in  M erchan t 
S h ipp ing  A cts  is in  fu l l  consonance w ith  L o rd  
S tow e ll’s w e ll-kn ow n  descrip tion  o f  the m  in  
The Neptune  (1 H agg. A d m . 227)— a de scrip tion  
p e c u lia r ly  apposite in  th e  present case. “  The 
n a tu ra l and lega l parents o f wages,”  L o rd  
S tow e ll says there , a t p. 232, “  are th e  m a rin e r’s 
con tra c t, and th e  perform ance o f th e  service 
covenanted th e re in  ; th e y  in  fa c t generate th e  
t i t le  to  wages.”

T h is  de sc rip tion  is now  em bodied and 
a m p lifie d  in  sects. 113 and 114 o f  th e  M erchan t 
S h ipp ing  A c t  1894. The seamen’s wages are 
a p r in c ip a l su b je c t-m a tte r o f  th e  w r it te n  agree
m e n t w ith  th e  crew the re by  made com pulsory. 
T h a t agreement, to  w h ich  th e  o ld  descrip tion  
o f s h ip ’s artic les  s t i l l  c lings, m us t be in  a fo rm  
approved b y  th e  B oa rd  o f T rade , and i t  m ust 
co n ta in  am ong its  prov is ions : (a) p a rticu la rs  
o f th e  na tu re  and d u ra tio n  o f  th e  voyage ; 
and  (e) “  th e  am oun t o f  wages w h ic h  each 
seaman is to  receive ’ ’— th e  tw o  ca rd in a l 
p o in ts  in  th e  sh ip ’s artic les  on w h ich , as M r. 
M aclach lan observes (5 th  e d it., p . 225), L o rd  
S tow e ll was occasionally ob liged to  in te rpose 
fo r  th e  p ro te c tio n  o f th e  seaman against th e  
fra u d u le n t devices o f d ishonesty— a ta sk  now  
en tru s ted  to  th e  B o a rd  o f T rade.

A n d  th e  seaman is e n tit le d  as “  wages ”  to  
no sum  w h ic h  is no t, as such, entered in  th a t  
agreem ent. “  U n de r sects. 113 and 114 o f  th e  
M erchan t S h ipp ing  A c t  1894,”  said Coleridge, 
J ,, in  Thompson v . I I .  and W . Nelson L im ite d  
(12 Asp. M ar. L a w  Cas. 351 ; 108 L .  T . R ep. 
847 ; (1913) 2 K .  B . 523), pa raphras ing  e a rlie r 
cases to  th e  same effect, “  a seaman can o n ly  
recover as wages th e  am o un t specified in  th e  
a rtic les .”

F u rth e r, i t  is  w i th  reference to  these wages 
alone, as has been a lready in d ica ted , th a t  in  its  
a p p lic a tio n  to  seamen the  w o rd  is used th ro u g h 
o u t th e  code. “  M ain tenance ,”  as we have 
seen, is n o t “  wages.”  The  “  double pa y  ”  
fo r  w h ich  th e  ow ner m ay  be lia b le  under the  
M erchan t S h ipp ing  A c t  1894, s. 135, is n o t 
“  wages ”  ; th e  com pensation, “  n o t exceeding 
one m o n th ’s wages,”  recoverable under th e  
M erchan t S h ipp ing  A c t  1894, s. 162, is n o t 
“  wages ”  ; no r is th e  com pensation in  lik e  
c ircum stances recoverable b y  a seaman w ho has 
signed a fish ing -boa t’s agreem ent : (M erchan t 
S h ip p in g  A c t  1894, s. 411).

I t  should, however, be added th a t  w h ile  th e  
service covenanted in  th e  a rtic les, to  repeat 
L o rd  S tow e ll’s words, s t i l l  rem ains one o f th e ir  
paren ts, “  wages ”  in  the  s ta tu to ry  sense m ay 
nevertheless be payab le to  a seaman w ho has 
n o t rendered service in  respect o f  the m , e.g., 
where he has been d isab led b y  accident d u rin g  
th e  voyage : Chandler v . Grieves (2 H . B l.  606«.).
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B u t  n o t fo r  an y  t im e  beyond th e  s tip u la te d  
voyage, ib id . A cco rd in g ly , i f  th e  A c t  o f 1925 
be so l im ite d  in  its  opera tion , i t  has made no 
new  depa rtu re  in  th e  use o f th e  te rm . B u t 
n o t o therw ise.

N o w  w h a t are th e  soi-d isant “  wages ”  w h ich  
each respondent is ask ing  fo r  in  th is  case ? 
T h e y  represent a sum  c la im ed fro m  th e  owners 
o f  a sh ip  th a t  has been los t, w i th  w hom  the 
respondent has no agreem ent fo r  its  paym en t, 
in  re tu rn  fo r  no service to  be rendered b y  
h im se lf, w i th  no voyage in  con tem p la tion , 
and no sh ip  to  unde rtake  one. I t  is  o n ly  as 
“  seamen,”  o f  course, th a t  th e  respondents 
are under th e  A c t  e n tit le d  to  receive a n y th in g . 
B u t  in  re la tio n  to  these cla im s th e  respondents 
are n o t even such. “  A  seaman ”  (M erchan t 
S h ipp ing  A c t  1894, s. 742) is a “  person . . . 
em p loyed  o r engaged . . . on board  any s h ip .”

Is  i t  no t, the re fore , now  p la in — I  suggest to  
y o u r  Lo rdsh ips  i t  has become so— th a t  to  
assert w i th  regard to  such a c la im , as the  
respondents m ust, th a t  i t  is  a c la im  to  receive 
“  wages ”  as a “  seaman,”  is  a s ta tu to ry  
c o n tra d ic tio n  in  te rm s ?

A n d  th is  exa m in a tio n  o f th e  code in s tru c ts  a 
s ta tem e n t o f  th e  r iv a l v iew s o f  the  A c t  o f  1925 
w h ic h  m ay a t th is  p o in t be he lp fu l. The 
ap pe lla n ts ’ v ie w  is th a t  sub ject to  th e  p ro 
v is ions o f  sect. 1, a seaman is e n tit le d , d u rin g  
un em p loym e n t, to  receive h is  “  wages ”  fo r  a 
p e rio d  o f  tw o  m onths a fte r  th e  w reck  o f  h is 
sh ip  i f  h is  service con tem pla ted  b y  th e  artic les 
w o u ld  b u t  fo r  th e  w reck  so long  have con
t in u e d  ; th e  respondents’ v ie w  is th a t  th e  
seaman is so e n t it le d  to  receive h is  “  wages ”  
w h e the r these are in  an y  sense covered b y  the  
a rtic les , even, indeed, i f  th e y  are a ltoge ther 
ou ts ide  th e  artic les  o r o th e r agreem ent w ith  
th e  owners.

M ore b r ie f ly  expressed, th e  m ax im u m  period  
o ve r w h ic h  wages m ay  under th e  section be 
received is  tw o  m on ths fro m  th e  da te  o f  the  
w re ck  i f ,  in  th e  appe llan ts ’ v ie w , the re  are fo r  
so long  unde r th e  a rtic les  wages to  be p a id —  
w hethe r, in  th e  respondents’ v iew , the re  are 
wages so to  be p a id  o r no t.

N o w , in  co n tra s tin g  these r iv a l v iew s o f th is  
section  th e  appe llan ts have, I  suggest, one 
in i t ia l  advantage. T hey  reach th e ir  conclusion 
w ith o u t th e  a d d itio n  to  th e  section o f any 
words n o t a lready there . T h e ir  con s tru c tion  
w o u ld , o f  course, have been clear to  dem on
s tra t io n  i f  th e  section had  ru n  “  in  respect o f 
each da y  o f th e  con tem pla ted  te rm  o f service.”  
B u t ,  i f  th e  d ra ftsm a n  is us ing th e  w o rd  
“  wages ”  in  w h a t I  m ay  c a ll th e  sense o f th e  
code, he is e n t it le d  to  have i t  sa id  th a t  words 
to  th e  effect o f  th e  inserted  words are a lready 
im p lic i t  in  “  wages ”  and th a t  to  repeat them  
w o u ld  s t r ic t ly  be redundan t, i f  n o t tau to logous. 
A n d  th is  d ra ftsm a n  is assuredly a m an o f few  
words.

The respondents are, in  th is  m a tte r, less 
fo rtu n a te . I f  wages are used in  th e  sense o f 
th e  code, th e n  words o f  extension, o r words 
m ak in g  “  wages ”  m ere ly  re fe re n tia l are, as i t  
seems to  m e, essentia l, i f  th e  section  is  to  be

expanded to  cover th e ir  dem and. F o r instance, 
i f  a c la im  l ik e  th e irs  ha d  ever been in  con
te m p la tio n  a t a ll, th e  precedent set b y  another 
section o f  th e  code— th e  M erchan t S h ipp ing  
A c t 1894, s. 162— alm ost in  p a r i m ateria  and 
a lready  re fe rred  to , w o u ld  sure ly  have been 
fo llow ed, and ih e  seaman declared e n tit le d  to  
receive n o t “  wages ”  b u t  “  com pensation,”  or, 
i f  y o u  p re fe r i t ,  “  an in d e m n ity  ”  o r  “  a 
g ra tu ity  ”  “ a t th e  ra te  o f  th e  wages to  w h ich  
he was e n tit le d  a t th a t  da te.”  B y  th e  a d d itio n  
o f  some such de scrip tive  w ord , w i th  th e  te rm  
“  wages ”  m ere ly  re fe ren tia l, th e  respondents’ 
con s tru c tion  o f  the  section w o u ld  have been 
established. B u t  none o f  these descrip tive  
words are to  be found , no r is a n y th in g  said 
fro m  w h ic h  th e ir  presence m ay  be im p lie d . On 
th e  co n tra ry , th e  o th e r prov is ions of, and  the  
om issions from , as w e ll as th e  fo rm  of, the  
section  are, I  th in k ,  e loquent to  show th a t  no 
such im p lic a tio n  was ever in tended— in  o the r 
words, th a t  th e  respondents’ present c la im  is 
in te nd ed  to  be and is in  fa c t ou ts ide  th e  section 
a ltoge ther.

I  w i l l  f irs t  re fe r to  an om ission fro m  the  
section in  ju s tif ic a t io n  o f th is  s ta tem ent. The 
scheduled conven tion , to  w h ic h  i t  is  th e  avowed 
purpose o f  th e  A c t  o f  1925 to  g ive  effect, 
p rov ides in  a r t .  3 th a t  seamen are to  have the  
same remedies fo r  recovering  th e ir  “  in d e m n i
ties  ”  as th e y  have fo r  recovering  arrears o f 
wages earned d u rin g  service. T he  remedies 
the re  p o in te d  a t are, so fa r  as B r it is h  seamen 
are concerned, those p ro v id ed  fo r  in  the  
M erchan t S h ipp ing  A c t  1894, s. 164, a lready 
sum m arised. N o w  the re  is  no reference a t a ll 
in  th e  A c t  o f  1925 to  an y  such rem edies. I t  is 
q u ite  unnecessary, o f  course, th a t  the re  should 
have been, i f  i t  is  o n ly  code “  wages ”  w h ich  
are under th e  A c t  be ing made recoverable. 
B u t  i f ,  as th e  respondents contend, th e  w ord  
“  wages ”  extends to  som eth ing w h ic h  is no t 
code wages a t a l l— e.g., com pensation, indem 
n ity ,  g ra tu ity — th e n  th e  A c t  fa ils  a ltoge ther 
to  g ive  effect to  th e  C onvention  in  th is  respect. 
I t  was suggested on be ha lf o f  th e  respondents, 
faced w ith  th is  d iff ic u lty ,  th a t  i t  was g o t over 
b y  th e  fa c t th a t  th e  rece ip ts  under th e  A c t 
are the re  described as “  wages,”  a descrip tion  
o f  its e lf  su ffic ien t to  a t t ra c t  to  th e m  a ll the  
code procedure re la tin g  to  th e  recovery of 
wages p ro p e rly  so described. B u t  here once 
again th e  respondent is ca lled upon to  recognise 
th a t  th e  A c t  o f 1925 is  its e lf  p a r t o f  a code. 
A n d  th a t  code does n o t p ro v id e  fo r  such a 
case in  th a t  w ay . Sect. 1, i f  such were its  
effect, w o u ld  be in  th is  code q u ite  su i generis- 
W here i t  is  desired th a t  som eth ing w h ich  is 
n o t “  wages ”  sha ll be recoverable as such- 
th e  code says so in  express te rm s. I  re fe r as 
ty p ic a l exam ples— the  l is t  m ig h t be great > 
extended— to  sect. 135, sub-sect. (3), 
sect. 411 o f  th e  M erchan t S h ipp ing  A c t  l» » ’ ’ 
and to  sect. 42, sub-sect. (2), o f  th e  M erchan 
S h ipp ing  A c t  1906. T h is  om ission fro m  
s ta tu te , n o t, as I  th in k ,  to  be exp la ined  i f  tn . 
respondents’ v ie w  o f th e  enactm ent be correc , 
is, I  canno t d o ub t, s tro n g ly  con firm a to ry
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th e  appe llan ts ’ con ten tio n  as to  the  tru e  
m eaning o f sect. 1 . .

B u t  th e  p ro v is io n  o f th e  section to  w h ic h  I  
now  proceed is even m ore il lu m in a tin g  in  th is  
same d ire c tio n . The A c t  o f  1925, b y  sect. 1, 
becomes ope ra tive  o n ly  i f  b y  reason o f the  
w reck  o f th e  sh ip  on w h ich  he was em ployed 
a seaman’s service “  te rm ina tes  before th e  date 
con tem pla ted  in  th e  agreem ent.”  The s ig n if i
cance o f these la s t words w i l l  n o t be los t when 
i t  is  no ted th a t,  in  p o in t o f effect, th e y  are 
id e n tic a l w ith  and have been take n  fro m  
sect. 158 o f th e  A c t  o f 1894, its e lf  re ferred to  in  
sect. 1. Indeed, i f  th e  tw o  sections are la id  
side b y  side i t  is  a t once seen th a t  th e y  are 
com p le te ly  com p lem entary  each to  the ' o ther. 
A  vessel is w recked in  th e  course o f  a voyage. 
H e r seamen’s wages under the  artic les  p r io r  
to  th e  w reck  are dea lt w i th  in  sect. 158 ; these 
wages, o r some o f  the m , subsequent to  the  
w reck  in  sect. 1. B u t  n o th in g  except these 
wages is be ing dea lt w i th  in  e ith e r section. 
T rue  i t  is th a t  in  re la tio n  to  “  wages ”  one 
g reat extension, in  p o in t o f p rin c ip le , is made 
in  1925, beyond th e  stage reached in  1894—  
an extension w h ic h  is never to  be fo rgo tte n  
in  th is  case, i f  th e  exceptiona l character, even 
o f  th e  a d m itte d  bu rden  now  la id  upon owners, 
is to  be fu l ly  apprecia ted. The wages fo r 
w h ich , under sect. 158, the  owner is made 
lia b le  are in  respect o f services w h ich , a lbe it 
fru itle ss ly , had  a t least been rendered to  h im  
b y  th e  seaman. U n de r sect. 1 o f th e  A c t  o f 
1925 th e  ow ner is be ing made to  pa y  “  wages ”  
a lthough  no service w hateve r need in  re tu rn  
e ith e r be rendered o r tendered to  h im  b y  the  
seaman rece iv ing  them . A p a rt fro m  th is  
d is tin c tio n , w h ich  c e rta in ly  does n o t in s tru c t 
ju d ic ia l ly  th e  extension o f  th e  ow ner’s l ia b i l i t y  
beyond express d e fin itio n  o r c lear im p lic a tio n , 
th e  correspondence o f th e  tw o  sections seems 
com plete. The event is th e  same ; th e  agree
m en t in  re la tio n  to  an y  one seaman is the  
same ; th e  “  wages ”  in  th e  M erchan t S h ipp ing 
A c t 1894, s. 158, are in d u b ita b ly  “  code wages,”  
and i f  i t  rem ains in  any w ay d o u b tfu l w hethe r 
th e  “  wages ”  in  sect. 1 o f  th e  A c t o f 1925 are 
o th e r th a n  th e  same “  wages ”  w h ich  b u t  fo r 
the  w reck  w o u ld  have been payab le under the  
same agreem ent— the  lim ita t io n  established, as 
I  suggest a lite r— note how  th a t  d o u b t is 
weakened i f  no t, indeed, resolved b y  th e  fa c t 
th a t  to  m ake e ith e r section opera tive  the  
w reck o f  th e  vessel m ust have take n  place 
before the  te rm in a tio n  o f  the  seaman’s contem 
p la te d  service, and n o t la te r. T o  sect. 158 
th a t  c o n d itio n  was o f  course essential, fo r  the  
reason th a t  had  i t  been o m itte d  the  whole 
section w ou ld  have been otiose and superfluous. 
B u t th e  co n d itio n  is transfe rred  a lm ost te x tu a lly  
to  sect. 1 o f  th e  A c t  o f 1925, and fo r no o the r 
im p u ta b le  reason, as I  suggest, th a n  th a t  its  
presence in  th a t  section, on its  o n ly  tru e  con
s tru c tio n , was essential i f  the  section was to  
be in  no circum stances in op e ra tive . There 
m ust be a t least one d a y ’s “  wages ”  to  be 
rece ived unde r i t  i f  th e  section is to  be o f  any 
use a t a l l to  th e  seaman.

B u t,  on th e  o th e r hand, i f  th e  “  wages ”  to  
be rece ivable under th is  A c t o f 1925 have in  
p o in t o f d u ra tio n  no re la tio n  to  th e  prov is ions 
o f  th e  c u rre n t a rtic les  i t  is, I  suggest, d iff ic u lt  
to  unders tand  w h y  a person whose rem unera
t io n  now  is based upon th e  p ro fits  o f th e  voyage 
should be excluded fro m  th e  bene fit o f  the  A c t, 
sect. 1, sub-sect. (3), w h ile  i t  is  inconceivable 
th a t  th e  above c o n d itio n  cou ld  have been 
d e lib e ra te ly  trans fe rred  over fro m  sect. 158. 
I n  re la tio n  to  such an enactm en t as is now 
hypothesized th e  co n d itio n  is a like  a rb itra ry  
and senseless. T h is  is w e ll il lu s tra te d  b y  the  
case o f th e  Celtic, th e  sub ject o f th e  second 
appeal. The Celtic foundered o ff Queenstown 
on th e  10 th  Dec. 1928, her voyage be ing con
tem p la ted  to  end a t L iv e rp o o l on the  n e x t day, 
th e  11 th  Dec. The respondent to  th a t  appeal, 
C om erford, has, b y  th e  C ourt o f A ppea l w h ich  
accepted h is  con ten tion , been aw arded tw o  
m on ths ’ wages fro m  th e  ea rlie r date. I f ,  how 
ever, h is  vessel, ins tead o f  foundering  o ff 
Queenstown on th e  10th, had  -foundered o ff 
L iv e rp o o l on th e  11 th  Dec., a l l bene fit to  
Com erford m ust, under th e  section, have been 
refused, and y e t one can descry no a lte ra tio n  
o f  c ircum stance w h ic h  cou ld  ra t io n a lly  in s tru c t 
so am azing a change.

I t  a lm ost seems th a t  S cru tton , L .J .  was 
conscious o f th is  anom aly. H e  fe lt  h im s e lf d is 
pensed fro m  fac in g  i t ,  however, b y  an assertion 
w h ich , w i th  the  pro foundest respect fo r  the  
L o rd  Justice , I  am  q u ite  unable to  fo llow . 
“  I t  is  obvious,”  he says, “  th a t  th e  w reck o r 
loss o f  a sh ip  on w h ic h  a seaman is serv ing  w i l l  
a lways happen before th e  date con tem pla ted 
fo r  th e  te rm in a tio n  o f h is  service.”  W h y  is i t  
obvious ? I  w o u ld  ask. Is  th a t  th e  reason w h y  
th e  same co n d itio n  was inserted  in  th e  M erchan t 
sh ipp ing  A c t  1894, s. 158 ? I n  a s ta tu te  w h ich  
applies to  an y  voyage w ith o u t reference to  
c ircum stance is the re  an y  greater lik e lih o o d  
th a t  a sh ip  w i l l  be lo s t on any one day o f  the  
voy age ra th e r th a n  on an y  o th e r day ? In  the  
case even o f th e  Celtic m ig h t n o t her foundering  
have a p r io r i  ju s t  as w e ll happened o ff L iv e rp o o l 
on th e  11 th  as o ff Queenstown on th e  10 th  Dec. 
1928 ?

I  reg re t th a t  the  L o rd  Justice  fo r a reason 
w h ich  seems to  be no reason, fe lt  dispensed 
fro m  dea ling  w ith  th is  m a tte r. I  should have 
been helped b y  h is  v iew s upon  i t .  A l l  I  can 
say, fo r  w a n t o f an y  answer so fa r made, is 
th a t  I  see in  th is  cond ition , and in  th e  close 
correspondence b o th  as to  sub je c t-m a tte r and 
otherw ise between sect. 158 o f  the  A c t  o f 1894 
and sect. 1 o f th e  A c t  o f 1925, th e  strongest 
fu r th e r  in d ic a tio n  th a t  th is  A c t  o f 1925 has 
no reference a t a ll to  such a c la im  as the  
respondents’ .

I  f in d  also in  th e  second paragraph o f the  
section in d ica tion s  p o in tin g  to  th e  same con
clusion. N o te , on th is  v ie w  o f th e  section, how 
n e a tly  i t  fits  in to  th e  scheme : how  ap pro p ria te  
fo r  th e  decision o f a c o u rt o f sum m ary ju r is d ic 
t io n  is th e  o n ly  question  th a t  can now  arise 
before i t .  O n p ro o f b y  a seaman th a t  h is  
vessel was lo s t on  the  voyage, on p ro d u c tio n



190 ASPINALL’S MARITIME LAW CASES.
H . of L . ] The Croxteth Hall ; The Celtic. [H .  of L .

o f  th e  a rtic les , and on fu r th e r  p ro o f th a t  he 
was in  fa c t unem ployed upon days inc luded  in  
th e  artic les  and w ith in  tw o  m onths fro m  the  
w reck, h is  case is established and he is e n tit le d  
to  ju d g m e n t unless th e  ow ner can d isprove h is 
case b y  p ro o f o f  such th in g s  personal to  the  
seaman as S cru tton , L .J .  refers to , o r b y  proof, 
to  bo rrow  the  language o f unem p loym ent 
insurance, th a t  he has n o t been genu ine ly  
seeking w o rk . There is no room  o r occasion 
fo r  p ro o f o f an y  special c ircum stance in  re la tio n  
to  th e  sh ip , e.g., th a t  i f  she had n o t been los t 
she w ou ld  have been la id  up  o r sold to  ano the r 
ow ner o r o therw ise disposed of, o r in  re la tio n  
to  th e  seaman h im s e lf th a t  he w o u ld  have been 
o r w ou ld  n o t have been again engaged, a t the  
same o r a lo w e r wage, in  th e  same o r in  ano the r 
po s itio n . I t  is to  m y  m in d  n o t w ith o u t s ig n i
ficance th a t  in  the  section the re  is n e ithe r 
d ire c t ly  no r in d ire c t ly  a n y  reference to  these 
vague and in d e fin ite  considerations w h ich , i f  
th e  respondents’ v ie w  o f  i t  is r ig h t, are v ita l  to  
eve ry  such c la im  as th e y  now  make.

B u t I  do n o t fu r th e r  expand these considera
tio n s  in  a ju d g m e n t a lready too  along. I  leave 
m y  analysis o f  the  section a t the  p o in t th a t  I  
have reached, con tent, so fa r  as I  am  concerned, 
w ith  th e  resu lts a tta ined .

Three th in g s  o n ly  w i l l  I  add. F irs t,  as I  read 
Slesser, L .J . ’s ju d g m e n t, he arrives a t the  same 
conclusion as I  have done b y  re liance p r im a r ily  
on th e  second paragraph o f  th e  section. I  
desire to  say th a t  fo r  m yse lf I  d o u b t i f  I  cou ld 
have reached th e  same conclusion had I  n o t 
been able to  f in d  th e  basic ju s tif ic a tio n  fo r  i t  
in  th e  f irs t  paragraph, and I  should also have 
d is tru s te d  its  correctness, had i t  in v o lv e d  the  
p lac in g  o f  an y  q u a lif ic a tio n  upon th e  words in  
th e  f irs t  paragraph “  in  respect o f  each day on 
w h ich  he is in  fa c t unem ployed.”  These words 
appear to  me to  be q u ite  unam biguous, and 
th e y  m ust, I  th in k ,  in  any tru e  in te rp re ta tio n  
o f the  section have th e ir  o rd in a ry  m eaning 
assigned to  them .

N e x t, ha v in g  reached th e  above conclusion 
w ith o u t reference to  th e  scheduled C onvention 
to  w h ich  i t  is th e  purpose o f  the  A c t  o f  1925 
to  g ive  effect, I  w o u ld  now  in qu ire , m ere ly  as 
a m a tte r o f  in te res t, w he the r the  conclusion is 
o r is n o t in  accord w ith  th e  C onvention . I  
canno t do ub t th a t  i t  is  in  com ple te accord 
th e re w ith . The d if f ic u lty  in  com paring  the  
C onvention w ith  the  A c t  consists in  the  fact, 
a lready a lluded to , th a t  th e  d ra ftsm a n  has n o t 
trans fe rred  to  th e  A c t  th e  words o f  the  Con
ven tion , b u t  he has trans la ted  th e m  in to  the  
techn ica l language o f  th e  M erchan t S h ipp ing  
A c ts . A nd , i f  th e  A c t  be in te rp re te d  as I  have 
sought to  in te rp re t i t ,  h is  tra n s la tio n  is to  m y  
m in d  in  th is  m a tte r e n tire ly  accurate. I t  
seems to  me clear th a t  the  “  tw o  m on ths ’ 
wages ”  to  w h ich  b y  a rt.  2 the  “  in d e m n ity  
. . . m ay  be l im ite d  ”  are n o t tw o  m onths
take n  o u t o f  th e  li fe  o f  th e  seaman, b u t tw o  
m onths take n  o u t o f  th e  “  con tra c t fo r  ser
v ice ,”  where the  unexp ired  te rm  o f  th a t  
con tra c t exceeds tw o  m onths. I  do n o t fin d  
a n y  suggestion in  th e  C onvention  th a t  the

ow ner is to  be made lia b le  e ith e r a t th e  con
t ra c t  ra te  o f wages o r a t any o th e r ra te  fo r  
days o f  unem p loym ent covered b y  no con tra c t 
a t a ll w ith  h im se lf.

I f ,  the re fore , th e  respondents’ con s tru c tion  o f  
th e  A c t  is to  be accepted i t  means th a t  P a r lia 
m en t under no in te rn a tio n a l ob lig a tio n  in  th a t  
beha lf, in  a s ta tu te  w h ich  conta ins no h in t  o f  
an y  such in te n tio n , has g ra tu ito u s ly  gone ou t 
o f  its  w ay  to  im pose on an ow ner a l ia b i l i t y  
to  a seaman fo r  wages fo r  w h ic h  he has never 
con trac ted  and, a p a rt fro m  th e  s ta tu te , is  
under no conceivable l ia b i l i t y  to  pay. H e  fs 
to  have no re tu rn  fo r  th e  paym ents so to  be 
made, and P a rlia m e n t has chosen as the  
occasion fo r  im pos ing  upon h im  th is  l ia b i l i t y ,  
in  re lie f  i t  w o u ld  seem, i f  th e  respondent 
Comerford s case m ay  be regarded as ty p ic a l, 
o f  th e  U n em p loym e n t Insurance F u n d  to  w h ich  
he has a lready con trib u te d , a t the  m om ent 
when the  ow ner is a lready con fron ted  w ith  the  
to ta l loss o f  h is  sh ip .

P a rlia m e n t can, o f  course, do a n y th in g , and I  
hope th a t  ju d ic ia l ly  I  sha ll never be o th e r th a n  
obed ien t to  its  d irec tions, w hatever, when th e y  
are c le a rly  expressed, these d irec tions  m ay be. 
B u t I  should, as I  conceive, be rende ring  a 
disservice to  P a rliam e n t i f  w ith o u t com pelling  
words I  were to  im p u te  to  i t  an enactm ent 
w h ic h  as sought to  be in te rp re te d  b y  the  
respondents is as e n tire ly  d iscordan t w ith  legis
la tiv e  precedent as, in  m y  ju d g m e n t, i t  is  
opposed to  good sense and fairness.

I  do n o t suggest th a t  th is  A c t  o f 1925 is 
clear, I  do n o t suggest th a t  sect. 1 bears its  
m eaning, as I  have in te rp re te d  i t ,  upon its  
sleeve. I t  y ie lds up  its  secret o n ly  to  the  
p a tie n t in q u ire r ; its  t r u th  lies a t th e  b o tto m  o f  
th e  w e ll. I t  is obscure ; i t  rem ains ob lique , 
b u t i t  is n o t in  th e  resu lt am biguous. The 
t r u th  fro m  th e  w e ll is found, a t th e  end o f  th e  
search fo r  i t ,  to  have been leak ing  o u t o f  the  
section its e lf  a ll the  tim e , ju s t  as the  t ru th ,  in  
th e  words o f  a learned judge  w hom  we a ll have 
in  rem em brance, m ay  leak o u t sometimes even 
fro m  an a ffid a v it.

I f  the  decision rested w ith  me I  w o u ld  a llow  
b o th  appeals.

L o rd  Tomlin (read b y  L o rd  T han ke rton ).—  
T he o n ly  question  on these appeals is as to  the  
con s tru c tion  o f  th e  M erchan t S h ipp ing  ( In te r 
n a tio n a l L a b o u r Conventions) A c t  1925, w h ich  
I  sha ll re fe r to  as th e  A c t  o f  1925.

A t  com m on la w  where a sh ip  was lo s t on a 
voyage the  seamen cou ld  recover no th in g .

B y  sect. 158 o f  th e  M erchan t S h ip p in g  A c t 
1894 i t  was enacted as fo llow s :

Where the service o f a seaman terminates before 
the date contemplated in  the agreement, by reason 
o f the wreck or loss o f the ship, or o f his being le ft 
on shore a t any place abroad under a certificate 
granted as provided by th is  A c t o f his unfitness or 
in a b ility  to  proceed on the voyage, he shall be 
entitled to  wages up to  the tim e o f such term ination, 
bu t no t fo r any longer period.

On th e  9 th  J u ly  1920 th e  general conference 
o f  th e  In te rn a tio n a l L a b o u r O rgan isa tion  o f
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th e  League o f  N a tion s  adopted a d ra ft  Con
v e n tio n  concern ing unem p loym ent in d e m n ity  
fo r  seamen in  case o f loss o r fou nde ring  o f  th e ir  
sh ip .

A r t .  2 o f  th e  d ra ft  C onven tion  was in  the  
fo llo w in g  te rm s :

In  every case o f loss or foundering o f any vessel 
the owner or person w ith  whom the seaman has 
contracted fo r service on board the vessel shall pay 
to  each seaman employed thereon an indem nity 
against unemployment resulting from  such loss or 
foundering.

This indem nity shall be paid fo r the days during 
which the seaman remains in  fac t unemployed at 
the same rate as the wages payable under the 
contract, bu t the to ta l indem nity payable under 
th is  Convention to  any one seaman may be lim ited  
to  two months’ wages.

T he  A c t  o f  1925 is in t i tu le d  “ A n  A c t  to  g ive 
e ffect to  c e rta in  d ra ft  C onventions adopted b y  
th e  In te rn a tio n a l L a b o u r Conference re la tin g  
respective ly  to  an unem p loym en t in d e m n ity  
fo r  seamen in  th e  case o f  loss o r fou nde ring  o f 
th e ir  sh ip  ”  and o th e r m a tte rs .

T he  pream ble o f  th e  A c t  o f 1925 recites th e  
ad o p tio n  o f  th e  Conventions re fe rred  to  in  the  
t i t le  and th a t  such Conventions con ta in  th e  
prov is ions set o u t in  th e  F irs t  Schedule to  the  
A c t. A r t .  2 o f th e  C onvention  o f  th e  9 th  J u ly  
1920 is inc lud ed  in  th e  F irs t  Schedule.

The pream ble fu r th e r  recites th a t  i t  is 
exped ien t th a t  fo r  th e  purpose o f  g iv in g  effect 
to  th e  d ra ft  Conventions such p ro v is io n  should 
be made as is con ta ined  in  th e  A c t.

Sect. 1 o f  th e  A c t  o f  1925 th e n  enacts as 
fo llo w s  :

(1) Where by reason o f the wreck or loss o f a 
ship on which a seaman is employed his service 
terminates before the date contemplated in the 
agreement, he shall, notw ithstanding anything in 
section one hundred and fifty -e igh t o f the Merchant 
Shipping A c t 1894, bu t subject to  the provisions of 
this section, be entitled, in respect o f each day on 
which he is in  fact unemployed during a period of 
two months from  the date o f the term ination o f the 
service to  receive wages a t the rate to which he was 
en titled  a t th a t date.

(2) A  seaman shall no t be entitled to  receive
wages under th is  section i f  the owner shows th a t the 
unemployment was not due to  the wreck or loss of 
the ship and shall not be entited to  receive wages 
under th is section in  respect o f any day i f  the owner 
shows th a t the seaman was able to obtain suitable 
employment on th a t day. . . .

On th e  29 th  O ct. 1928 th e  respondent in  
th e  f irs t  appeal was engaged b y  th e  appe llan ts 
to  serve on board  th e  steam ship Croxteth H a ll 
as a quarte r-m aste r and able-bodied seaman 
a t a wage o f 91. 10s. pe r m on th .

The a rtic les  under w h ich  th e  respondent was 
engaged were fo r  a voyage o f  n o t exceeding 
tw o  years’ d u ra tio n  to  an y  p o rts  o r places 
w ith in  th e  l im its  o f  75 deg. n o r th  la titu d e  and 
00 deg. sou th  la titu d e  com m encing and p ro 
ceeding as m en tioned  in  th e  artic les  and  to  
end a t such p o r t  in  th e  U n ite d  K in g d o m  o r 
C on tinen t o f  E urope (w ith in  hom e trade  
lim its )  as m ig h t be requ ired  b y  th e  m aster.

On th e  27 th  Feb. 1929, before th e  date 
con tem pla ted in  th e  artic les  fo r  th e  end o f  th e

voyage and w h ile  proceeding hom ewards on 
he r voyage fro m  A n tw e rp  to  M iddlesbrough 
th e  sh ip  was w recked o ff F lush ing .

H a d  th e  sh ip  proceeded on he r voyage 
w ith o u t acc ident she w o u ld  have reached 
M idd lesbrough n o t la te r th a n  th e  11 th  M arch 
1929. There th e  voyage w o u ld  have ended 
and th e  crew w o u ld  have been discharged 
fro m  fu r th e r  service under th e  a rtic les.

A f te r  th e  w reck  th e  respondent was o u t o f 
em p loym ent.

A s th e  re su lt o f  th e  judgm ents  o f  the  
P resident and o f  th e  C ourt o f  A ppea l (Slesser, 
L .J .  dissenting) th e  appe llan ts  have been 
ordered to  pa y  tw o  m on ths ’ wages fro m  th e  
date o f  th e  w reck and to  sa tis fy  th e  ju dg m en t 
b y  pa y in g  to  th e  M in is try  o f  L a b o u r the  
am oun t w h ich  th e  respondent received in  
respect o f  unem p loym ent pa y  fro m  th e  La bo u r 
Exchange and b y  pa y in g  th e  balance, i f  any, 
to  th e  respondent.

The appe llants contend th a t  upon  th e  tru e  
cons truc tion  o f  th e  A c t o f  1925 th e  s ta tu to ry  
r ig h t  o f  th e  seaman to  recover wages is n o t a 
r ig h t  to  tw o  m on ths ’ wages, b u t  o n ly  a r ig h t  
to  wages t i l l  th e  t im e  w hen th e  voyage w ou ld  
have te rm in a te d  i f  the re  had  been no w reck, 
b u t n o t in  an y  event m ore th a n  tw o  m on th s ’ 
wages.

T o  m y  m in d  sect. 1 o f  th e  A c t  o f  1925, 
upon  w h ich  th e  question depends, is free fro m  
a m b ig u ity .

U nde r sub-sect. (1), d is regard ing fo r  the  
m om ent th e  words “  sub ject to  th e  provis ions 
o f th is  section,”  I  th in k  th a t  a seaman whose 
service b y  reason o f  th e  w reck o r loss o f  h is 
sh ip  te rm ina tes  before th e  date con tem plated 
in  th e  agreem ent o f  service can c la im  wages 
d u rin g  tw o  m onths fro m  such te rm in a tio n  fo r  
each day on w h ich  he was in  fa c t unem ployed. 
B u t the re  is a q u a lifica tio n  in tro du ced  b y  the  
words “  sub ject to  th e  prov is ions o f  th is  
section.”  T h a t q u a lifica tio n  is to  be found  in  
sub-sect. (2), and th e  effect o f  th e  sub-section 
in  question is, in  m y  op in ion , to  enable the  
shipow ner to  prove ce rta in  th in g s  w h ich  i f  
p roved w i l l  d is e n title  th e  seaman to  a l l o r some 
p a r t  o f  th a t  w h ich  otherw ise he w ou ld  have 
take n  unde r sub-sect. (1).

I  canno t f in d  in  any p a r t o f  th e  section 
a n y th in g  w h ich  in troduces a c u tt in g  dow n o f 
th e  tw o  m on ths ’ pe riod  b y  reference to  th e  date 
a t w h ich  b u t  fo r  th e  w reck o r loss th e  service 
w o u ld  have te rm in a ted .

N o r do I  th in k ,  assum ing the re  is any 
divergence between th e  d ra ft  C onvention and 
th e  A c t, th a t  i t  w o u ld  be p rope r to  reso rt to  
th e  d ra ft  C onvention  fo r  th e  purpose o f g iv in g  
to  th e  section a m eaning o th e r than  th a t  w h ich  
in  m y  ju d g m e n t is its  n a tu ra l m eaning. U pon 
th is  v ie w  o f th e  m a tte r I  th in k  th a t  p r im d  fac ie  
th e  respondent, w ho has proved th a t  he was 
o u t o f em p loym ent d u rin g  th e  tw o  m onths, 
was e n tit le d  to  tw o  m on ths ’ wages fro m  th e  
wreck. F u rth e r, th e  appe llan ts have n o t upon 
th e  evidence discharged th e  onus th ro w n  on 
th e m  b y  sub-sect. (2), and th e  respondent’s p r im d  
facie  r ig h t  has the re fo re  n o t been displaced.
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The facts in  th e  second appeal do n o t in  any 
respect m a te ria l to  th e  m a tte ip  w h ich  have been 
argued before y o u r L o rdsh ips ’ House d iffe r  
fro m  those in  th e  f irs t  appeal.

I n  m y  op in io n  b o th  appeals fa il ,  and should 
be dismissed.

L o rd  Macmillan (read b y  L o rd  Thanker- 
to n ).— I  am  unab le  to  f in d  in  sect. 1 o f  th e  
M erchan t S h ipp ing  ( In te rn a tio n a l L a b o u r Con
ven tions) A c t  1925 th e  a m b ig u ity  w h ic h  is 
said to  lu r k  in  i t  a lth o u g h  counsel fo r  th e  
appe llan ts sought d i l ig e n tly  to  persuade the  
House o f  its  existence. I t  was suggested th a t  
i t  resided in  th e  words “  in  fa c t unem ployed ”  
in  sub-sect. (1), w h ic h  were sa id  to  be sus
cep tib le  o f  m eaning e ith e r “  o u t o f  w o rk  
gene ra lly  ”  o r  “  n o t em ployed under th e  
aforesaid agreem ent o f  service,”  and i t  was 
argued th a t  th e  use o f  th e  w o rd  “  wages ”  to  
describe th e  pa ym en t to  th e  seaman supported 
th e  la tte r  read ing  because th e  pa ym en t o f 
wages connotes th e  existence o f a c o n tra c t o f 
em p loym ent. I n  m y  v ie w  th e  words in  question  
do n o t g ive  rise to  a n y  such a m b ig u ity . The 
uncom prom is ing expression “  in  fa c t unem 
p loyed  ”  seems to  me to  m ake i t  as precise as 
language can m ake i t ,  th a t  th e  s ta tu te  requires 
no m ore o f  th e  seaman th a n  th a t  he sha ll have 
been a c tu a lly  o u t o f  w o rk  on each d a y  o f  th e  
tw o  m on ths fo r  w h ich  he cla im s.

I t  is no d o u b t tru e  th a t  where the  language 
used b y  th e  Le g is la tu re  presents a choice o f 
tw o  o r m ore meanings e q ua lly  tenab le  i t  is 
adm issib le  w ith in  ce rta in  l im its  to  have resort 
to  th e  a id  o f extraneous considerations and 
c e rta in ly  to  the  c o n te x t o f  the  s ta tu te  its e lf  
in  order to  d iscover w h ic h  m eaning was m ost 
p ro b a b ly  in te nd ed  : (see fo r  exam ple V ic to ria  
C ity  v . Vancouver Is lan d , B ishop, 1921, 2 A . C. 
384), per L o rd  A tk in s o n , a t pp . 387-8  and 
au th o ritie s  the re  c ited ). B u t  th e  te rm s o f  the  
s ta tu te  in  th e  present case o ffe r no such choice 
to  m y  m in d , and o n ly  a soph is tica ted  reading 
cou ld im p o r t an y  a m b ig u ity  in to  them .

The ob je c t o f  representing th e  sub-section to  
be am biguous, as y o u r Lo rdsh ips  were f ra n k ly  
to ld , was to  p ra y  in  a id  o f  its  in te rp re ta tio n  the  
language o f  th e  pream ble and o f  th e  scheduled 
C onvention , to  g ive  e ffect to  w h ich  th e  s ta tu te  
bears to  have been enacted. B u t  i f  i t  were 
le g it im a te  o r necessary to  go outs ide  th e  term s 
o f  the  subsection and reso rt to  these aids I  do 
n o t th in k  th a t  th e y  assist the  appe llan ts ’ case. 
F o r the  w o rd  “  in d e m n ity ,”  w h ich  b o th  in  the  
pream ble and in  th e  C onvention  is used to  
describe th e  pa ym en t to  th e  seaman and w h ich  
was spec ia lly  re lie d  on b y  th e  appe llants, is 
c e rta in ly  n o t app licab le  in  its  techn ica l sense 
to  th e  bene fit w h ich  sub-section (1) confers on 
th e  sh ipw recked m arine r. I f  he has signed on 
fo r a s ix  m on ths ’ voyage and th e  vessel is 
w recked a t the  end o f  th e  f irs t  m o n th  he w i l l  
n o t receive five  m on ths ’ wages b u t  a m ax im um  
o f  tw o  m on ths ’ wages, w h ic h  m ayb e  an a rb itra ry  
com pensatory paym en t b u t  is n o t an in d e m n ity .

The judgm ent o f Slesser, L .J ., who dissented
in  the  C ourt o f Appeal, approaches the  question

th ro u g h  th e  second sub-section. I f  I  fo llo w  his 
reasoning, th e  learned L o rd  Jus tice  holds 
th a t  i f  th e  ow ner shows th a t  any days inc luded  
in  th e  tw o  m on ths ’ c la im  are beyond th e  date 
on w h ich  the  seaman’s c o n tra c t o f em p loym ent 
w o u ld  have te rm in a te d  i f  the re  had been no 
w reck and th e  voyage had  reached its  n a tu ra l 
end, th e n  in  la w  h is  unem p loym ent d u rin g  
such days canno t be sa id  to  be “  due to  the  
w reck o r loss o f  th e  sh ip .”  Hence th e  words 
“  in  fa c t unem ployed ”  in  sub-sect. (1) m ust 
be read as m eaning “  unem ployed d u rin g  w h a t 
w o u ld  have been the  currency o f th e  seaman’s 
c o n tra c t o f  em p loym ent subsis ting  a t th e  t im e  
o f th e  w reck  had  i t  n o t been fru s tra te d  b y  th e  
occurrence o f  th e  w reck .”  W ith  a l l respect to  
th e  learned L o rd  Jus tice  I  d o u b t th e  soundness 
o f h is  reasoning. Sub-sect. (2) qualifies the  
r ig h t  o f th e  seaman to  tw o  m on ths ’ wages, 
conferred by sub-sect. (1) “  sub ject to  th e  
prov is ions o f  th is  section,”  b y  a ffo rd in g  the  
sh ipow ner tw o  form s o f defence to  a c la im  fo r 
tw o  m on ths ’ wages. The  f irs t  defence, on w h ich  
Slesser, L .J .  relies, pe rm its  th e  sh ipow ner to  
escape l ia b i l i t y  i f  he can show, th e  onus be ing 
on h im , th a t  th e  unem p loym ent w h ich  the  
seaman has in  fa c t experienced “  was n o t due 
to  th e  w reck o r loss o f  th e  sh ip .”  I f  th e  sh ip 
ow ner had been p e rm itte d  to  avo id  l ia b i l i t y  
b y  show ing th a t  th e  unem p loym ent was n o t due 
to  th e  p rem ature  te rm in a tio n  o f th e  seaman’s 
service the  a rgum ent m ig h t perhaps have had 
m ore force. B u t I  am  b y  no means satisfied, 
h a v in g  regard to  th e  com m on p rac tice  o f  re 
engaging seamen fo r  successive voyages in  the  
same sh ip , th a t  the  Leg is la tu re  in te nd ed  th a t 
no unem p loym ent ex tend ing  in  t im e  beyond the  
date o f  th e  n a tu ra l e x p iry  o f th e  fru s tra te d  
c o n tra c t cou ld  be regarded as “  due to  the  
w reck o r loss o f  th e  sh ip .”  B y  th e  w reck o f  his 
sh ip  the  seaman is d isappo in ted  o f  th e  prospect 
o f  re-engagem ent fo r  he r n e x t voyage w h ich  in  
th e  o rd in a ry  case he m ay  reasonably en te rta in , 
and he m ust set abou t fin d in g  a new sh ip  on 
w h ic h  to  serve, and th is  m ay  n o t a lways be 
easy. I t  m ay  w e ll be th a t  th is  was in  th e  v iew  
o f  th e  Leg is la tu re  w hen th e  a rb itra ry  l im i t  o f  
tw o  m onths was fixed , irrespective  o f  the  date 
on w h ich  the  con tra c t c u rre n t a t th e  da te  o f the  
w reck w o u ld  in  an y  case have exp ired.

The facts in  th e  case o f th e  appeal re la t in g  
to  th e  steam ship Celtic do n o t d iffe r  fro m  those 
in  th e  case o f  th e  appeal re la tin g  to  th e  steam 
sh ip  Croxteth H a ll  in  an y  respect m a te ria l to  
th e  question  argued a t y o u r L o rdsh ips ’ bar, 
and I  concur in  th e  m o tio n  th a t  b o th  appeals 
be dism issed w ith  costs here and below.

A ppeals dismissed.

S olic ito rs  fo r  th e  appe llan ts in  b o th  appeals, 
H i l l ,  D ick inson, and Co.

S o lic ito rs  fo r  th e  respondent in  th e  f irs t 
appeal, Pattinson  and Brewer, agents fo r  G. J ■ 
Lynskey  and Sons, L ive rp o o l.

S o lic ito r fo r  th e  respondent in  th e  second 
appeal, A lexander Sm ith , agent fo r  D . H .  Mace, 
L iv e rp o o l.
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Nov. 11, 13, 14, and Dec. 9, 1930.

(Before Lo rds  Buckmaster, Dunedin, Blanes- 
burgh, Warrington, and Thankerton.)

The Otranto, (a)

O N  A P P E A L  FR O M  T H E  C O U R T OF A P P E A L  IN  
E N G L A N D .

C o llis ion  —  Vessels on  n tossing courses —  
F a ilu re  o f  “  give-way "  sh ip  to take action—  
A ction  taken by the “  stand-on "  sh ip—  
Starboard ing w ithou t tak ing  o ff way— N e g li
gence— Regulations fo r  P reventing C o llis ions  
at Sea 1910, A rts . 19, 21 (note).

The respondents' steamship O. sighted the appel
lan ts ' steamship K .  M . at a distance o f about 
seven m iles on her p o rt bow. The  O. accord
in g ly  kept her course and speed u n t i l  about 
three m inutes before the co llis ion , when, the
K .  M . having taken no action to avo id her, the 
master o f the O. determined that the K .  M . 
could not avoid the O . by her own action alone, 
and he accordingly starboarded, and then hard-a- 
starboarded, and sounded two short blasts. 
The  K .  M . was then seen to be po rting , and the
O. thereupon went f u l l  speed astern on both 
engines. About a m inute  la ter the vessels 
came in to  co llis ion .

H e ld, that although the capta in  o f the O. was 
entitled to act, h is action was not in  accordance 
w ith  the requirements o f good seamanship. 
F irs t ,  and before a ll th ings, he ought to have 
stopped and reversed h is  engines, and in  
add ition  to that, whatever action he took ought 
to have been under a po rt helm.

Decision o f the Court o f A p p ea l (an te , p .  9 9 ;
142 L .  T . Rep. 544 ; (1930) P . 110) reversed. 

Appeal fro m  th e  decision o f  th e  C o u rt o f 
A ppea l (Law rence and Greer, L . J J . ; S c ru tton ,
L .J .  d issenting) (rep o rted  ante, p . 99 ; 142 L .  T . 
R ep. 544 ; (1930) P . 110) in  a damage ac tion .

The p la in t if fs , owners o f  th e  Japanese steam 
sh ip  K ita n o  M a ru ,  c la im ed damages fro m  the  
defendants, owners o f  th e  steam ship Otranto, 
in  respect o f  a co llis io n  between th e  K ita n o  
M a ru  and th e  Otranto, w h ich  to o k  place a t 
ab ou t 8.48 p .m ., s h o rtly  a fte r  sunset, on  th e  
11 th  A ug . 1928, in  th e  N o r th  Sea, some m iles 
fro m  th e  m o u th  o f  th e  r iv e r  H u m b e r. The 
w eather a t th e  t im e  was fine  and clear. The 
K ita n o  M a ru ,  a vessel o f  7952 tons gross, 
474 ft. long , was in  th e  course o f  a voyage fro m  
M idd lesbrough  to  A n tw e rp  w ith  ab ou t 2000 
tons o f  cargo. The Otranto, a vessel o f  20,032 
tons gross, 12,021 tons ne t, 658 ft. in  le ng th , 
was on a voyage fro m  Im m in g h a m  to  Copen
hagen and o th e r n o rth e rn  cap ita ls , w ith  a la rge 
num ber o f passengers. The facts as fo u n d  b y  
H i l l ,  J . were th a t  th e  Otranto was tra v e llin g  
a t abou t 16 kno ts , and saw ab ou t seven m iles 
d is ta n t th e  K ita n o  M a ru  on a bea ring  w h ich  
was accu ra te ly  ta ke n  b y  th e  officer on w a tch  ; 
th a t  the  bearing  con tinued  th e  same fo r  abou t 
ten  m inu tes  ; and th a t  th e  officer th e n  sent a 
message to  th e  m aster, w ho came on th e  bridge
(») Reported b y  E d w ar d  J . M . Ch a p l in , Esq., Barrister-at- 
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and to o k  charge fro m  the  second officer. E ig h t 
m inu tes  before th e  co llis ion  th e  K ita n o  M a ru  
was ju dg ed  to  be tw o  o r tw o -a n d -a -h a lf m iles 
aw ay, and abou t 31 po in ts  on th e  p o r t  bow. 
T he  bearing  con tinu ed  a lm ost th e  same, v a ry 
in g  o n ly  b y  one degree. Three o r fo u r m inu tes 
before th e  co llis ion , when th e  distance, as the  
m aste r judged , was a q u a rte r to  h a lf-a -m ile , 
and was ju dg ed  b y  th e  second officer to  be h a rd ly  
th ree -quarte rs  o f  a m ile , th e  K ita n o  M a ru  had 
n o t a lte red  her course o r he r speed o r g iven  an y  
s ignal. The  m aster o f  th e  Otranto the re fo re  
recognised th a t  th e  po s itio n  was v e ry  dangerous, 
and  he decided to  ta ke  ac tio n , and a p p ro x i
m a te ly  abou t th ree  m inu tes  before the  co llis ion  
he gave an o rder, “  s ta rbo a rd ,”  and im m e d ia te ly  
a fte rw a rds  “  ha rd -a -s ta rboa rd .”  T h a t o rder 
was ca rried  o u t, and he gave tw o  sh o rt blasts. 
H e  b ro u g h t th e  K ita n o  M a ru  a l i t t le  on th e  p o r t 
bow , and th e n  th e  K ita n o  M a ru  began to  tu rn  
to  s ta rboard , and gave a s h o rt b las t. Im m e d i
a te ly  upon  th a t  he gave an o rder “  h a rd -a -p o rt,”  
b u t  before i t  cou ld  be ca rried  o u t he cou n te r
m anded i t ,  and repeated “  ha rd -a -s ta rboa rd ,”  
and fo llow ed  th a t  b y  f u l l  astern on b o th  
engines abou t a m in u te  before th e  co llis ion .

The C ourt o f  A ppea l he ld  (S c ru tton , L .J .  
d issenting, upon th e  g round  th a t  th e  Otranto 
was to  b lam e fo r  n o t keeping her course), th a t  
th e  Otranto ou gh t n o t to  be h e ld  to  b lam e fo r  
fa il in g  to  take  o ff he r w ay. The  re leva n t 
au th o ritie s  established no general ru le  th a t  a 
vessel in  ta k in g  ac tio n  ju s tif ie d  b y  th e  no te  to  
a r t .  21, m u s t f irs t  ta ke  o ff he r w ay. The 
Otranto was the re fo re  bound  to  ta ke  such 
ac tio n  as in  th e  c ircum stances m ig h t appear 
best ca lcu la ted  to  avo id  th e  co llis ion , and th e  
m aster o f  th e  Otranto was n o t neg ligen t in  
ta k in g  th e  a c tio n  w h ich  he to o k , n o tw ith s ta n d 
in g  th a t  i f  th e  Otranto had ta k e n  o ff he r w a y  the  
co llis ion  m ig h t in  the  c ircum stances have been 
avo ided.

T he  owners o f  th e  K ita n o  M a ru  appealed.
T he  R egu la tions fo r  P re ve n tin g  Collisions a t 

Sea 1910, so fa r  as m a te ria l, are as fo llow s :
A rt. 19. When tw o steam vessels are crossing, 

so as to  involve risk o f collision, the vessel which 
has the other on her own starboard side shall keep 
out o f the way o f the other.

A r t.  21. Where by any o f these rules one o f 
two vessels is to  keep ou t o f the way, the other 
shall keep her course and speed.

N o t e .— When, in  consequence o f th ic k  weather 
o r other causes, such vessel finds herself so close 
th a t collision cannot be avoided by the action o f 
the giving-way vessel alone, she also shall take 
such action as w ill best aid to  avert collision : (see 
Arts. 27 and 29).

D u n lop , K .C . and R . F .  H a yw a rd  fo r  th e  
appe llan ts .

A . T . M il le r ,  K .C . and H . C. S. D um as  fo r  
th e  respondents.

The House to o k  t im e  fo r  considera tion .

L o rd  Buckmaster.—O n th e  11 th  A ug . 1928, 
in  th e  N o r th  Sea, o ff th e  m o u th  o f th e  H u m b e r, 
th e  Otranto, a tw in  screw steam ship o f  2032 
tons gross reg is te r and 658 ft. in  le ng th , bound

C C
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fro m  Im m in g h a m  in  th e  H u m b e r to  Copen
hagen on a cru ise to  N o rw a y  w ith  586 passengers 
was proceeding a t a speed o f  ab ou t Sixteen 
kno ts  on a course o f  N o r th  59° E . tru e . The 
K ita n o  M a ru ,  a tw in  screw steam ship o f  7952 
tons gross reg is te r and 47 4 ft. in  le ng th , was 
bound  fro m  M idd lesbrough  to  A n tw e rp  p a r t ly  
laden w ith  cargo. She was proceeding a t a 
speed o f ab ou t th ir te e n  kno ts  on a course o f
S. 38° E . tru e . The w in d  was l ig h t ,  th e  sea 
sm oo th  and th e  tides were slack.

The  courses o f  th e  vessels were crossing a t 
ab ou t a r ig h t-an g le , th e  K ita n o  M a ru  bearing 
a b o u t th ree -an d -a -h a lf po in ts  on th e  p o r t  bow  
o f  the O tranto  and th e  Otranto bearing  abou t 
fo u r-a n d -a -h a lf po in ts  on th e  s ta rboa rd  bow  
o f  th e  K ita n o  M a ru .  I t  was th e  d u ty  o f  th e  
K ita n o  M a ru ,  be ing th e  vessel w h ich  had  the  
o th e r on he r s ta rboa rd  side, to  keep o u t o f  the  
w a y  o f  th e  Otranto and a v o id  crossing ahead 
o f  her. The  t im e  o f da y  was ju s t  a fte r  8 p .m . 
T h e  l ig h t  was good, p e rm it t in g  o f  seeing 
app roach ing  vessels w ith o u t d if f ic u lty  b u t 
m a k in g  th e  estim a te  o f  d istance a l i t t le  uncer
ta in .  There  resu lted  a co llis ion  between the  
tw o  vessels in  w h ic h  b o th  vessels were in ju re d . 
L it ig a t io n  was in it ia te d  a t th e  instance o f  the  
owners o f  th e  K ita n o  M a ru  aga inst th e  owners 
o f  th e  O tranto  in  w h ich  li t ig a t io n  th e  c la im  
was m e t b y  a cou n te r-c la im . T he  case was 
heard  before H i l l ,  J . w ith  th e  assistance o f 
T r in i t y  M asters w ho fou nd  b o th  vessels to  
b lam e and made no a p p o rtio n m e n t o f  damage. 
A ppea l was take n  to  th e  C o u rt o f A ppea l who, 
s it t in g  w ith  assessors, b y  a m a jo r ity ,  S c ru tton , 
L .J .  d issen ting , fou nd  th e  K ita n o  M a ru  alone 
to  b lam e. A ppea l has now  been ta ke n  to  y o u r 
L o rdsh ips ’ House and w h a t is asked is to  restore 
th e  ju d g m e n t o f  H i l l ,  J .

I t  has n o t been contended th a t  th e  K ita n o  
M a ru  was n o t to  b lam e. H i l l ,  J ., before w hom  
th e  case depended, fou nd  th a t  th e  crew  on 
board  th e  K ita n o  M a ru  p u t  fo rw a rd  an abso
lu te ly  false accoun t o f  th e  events p r io r  to  the  
co llis ion . H e  sa id  in  p la in  words th a t  the  
witnesses were lia rs . On th e  o th e r hand , he 
be lieved th e  s to ry  g iven  b y  th e  officers on board  
th e  Otranto. T h a t es tim a te  was agreed to  b y  
a l l  th e  learned judges o f  th e  C ourt o f  A ppea l. 
T h e  facts o f  th e  case m ay, there fore , be take n  
acco rd ing  to  th e  te s tim o n y  on boa rd  the  
O tranto. The  K ita n o  M a ru  was f irs t  observed 
fro m  th e  deck o f  th e  Otranto a l i t t le  before 8.30, 
a t w h ich  t im e  she was ab ou t s ix  to  seven m iles 
d is ta n t, b y  S hurrock, th e  supernum era ry  second 
officer, w ho had  come on d u ty  a t 8 p .in . A t
8.29 he to o k  a bearing  o f  th e  K ita n o  M a ru .  
T h is  he to o k  fro m  th e  s tan da rd  compass. H e  
th e n  re tu rn e d  to  th e  b ridge  b u t  w e n t up  again 
a t  8.35 p .m . and  to o k  an o the r bearing , and 
fo u n d  i t  was th e  same as before. The K ita n o  
M a ru  was s t i l l  a good w a y  o ff. H e  con tinued  
to  w a tch  he r and fin d in g  th a t  she was n o t 
a lte r in g  he r bearing  he sent fo r  th e  cap ta in , 
w ho came a t once a t 8.40 p .m . A t  th a t  t im e  
he estim a ted  th e  d istance between th e  tw o  
ships a t ab ou t tw o -a n d -a -h a lf m iles. H e  w ent 
a n d  to o k  an o the r bearing  and fou nd  i t  p rac
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t ic a l ly  th e  same. The s to ry  m a y  now  be take n  
up accord ing to  th e  te s tim o n y  o f  th e  cap ta in . 
O n a r r iv in g  on th e  b ridge  he was to ld  b y  the  
second officer o f  w h a t he had  observed as to  
the  bearing . H e  es tim a ted  th e  vessel a t th is  
tim e  a t ab ou t tw o -a n d -a -h a lf m iles o ff. H e  
w atched her c losely and cou ld  see he r q u ite  w e ll, 
b u t she he ld  on her course w ith o u t a lte rin g  
e ith e r course o r speed. T h a t con tinued  five  
m inutes, an o the r re p o rt as to  th e  bearing  be ing 
una lte red  was g iven  b y  th e  second officer fro m  
the compass. B y  th is  t im e  she was a p p a re n tly  
up to  a q u a rte r to  h a lf  a m ile  d is ta n t. Then, 
to  g ive  th e  ca p ta in ’s ow n w ords, “  I  considered 
th a t I  was in  a v e ry  dangerous p o s itio n . She 
had shown no sign o f  a lte r in g  he r course o r 
speed and I  assumed th a t  she was t r y in g  to  
cross m y  bow  and I  th o u g h t i t  was t im e  fo r  
me to  ta ke  im m ed ia te  a c tio n .”  A cco rd in g ly , 
a t 8.45 p .m . he ordered th e  he lm  h a rd  a -s ta r
board  and sounded tw o  sh o rt b lasts. U p  to  
th is  t im e  the re  had  been no a lte ra tio n  on the  
p a r t  o f  th e  K ita n o  M a ru  o f  e ith e r course o r 
speed. H a lf  a m in u te  a fte r  th e  he lm  o f  the  
Otranto had been p u t  h a rd  to  s ta rbo a rd  and 
w hen th e  vessel had  begun to  p a y  o ff, the  
second officer sudden ly  shouted, “  She is a lte r
in g  her course to  s ta rboa rd . She is p o r tin g ,”  
and the n , again using th e  words o f  th e  cap ta in , 
“  I  im m e d ia te ly  gave an o rd e r ‘ h a rd -a -p o rt, ’ 
b u t  th e  ships were so close tog e the r th e n  th a t  
I  cou ld  see th a t  a co llis ion  was in e v ita b le , b u t, 
I  th in k ,  be fore th e  he lm  was even am idsh ips 
I  p u t  her he lm  back to  h a rd  s ta rboa rd  and 
fro m  th e  t im e  I  s ta rboarded  m y  sh ip  was 
sw ing ing  h a rd  to  p o r t  unde r a s ta rbo a rd  he lm . 
A t  8.48 p .m . th e  co llis ion  occurred. One m in u te  
before th e  co llis ion  th e  engines o f  th e  Otranto  
were p u t h a rd  aste rn .”

The regu la tions app licab le  to  th is  se t o f 
circum stances are these :

19. When two steam vessels are crossing, so as 
to  involve risk o f collision, the  vessel which has the 
other on her own starboard side shall keep out 
o f the way o f the other.

21. Where by any o f these rules one o f two 
vessels is to  keep out o f the way, the other shall keep 
her course and speed.

Note.— When, in  consequence o f th ic k  weather 
or other causes, such vessel finds herself so close 
th a t collision cannot be avoided by the action o f 
the giving-way vessel alone, she also shall take 
such action as w ill best aid to  avert collision : (see 
Arts. 27 and 29).

27. In  obeying and construing these rules, due 
regard shall be had to  a ll dangers o f navigation 
and collision, and to  any special circumstances 
which m ay render a departure from  the above 
rules necessary in  order to  avoid immediate danger.
I  agree w ith  Greer, L .J .  th a t  these rules m ust 
a id  each and th a t  th e  no te  to  ru le  21 w h ich  
relates to  specia l cond itions  does n o t destroy the  
effect o f ru le  27 w h ich  is o f  general ap p lica tio n .

In  obedience to  ru le  21, there fore , the  
K ita n o  M a ru  was the  sh ip  bound to  g ive  way, 
and th e  Otranto  to  keep he r course and speed. 
The negligence o f  the  K ita n o  M a ru  was gross 
and pa lpab le . She made no a tte m p t w ha teve r 
to  g ive  w a y  u n t i l  tw o  m inu tes  o f the  spot
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where d isaster was in e v ita b le . She d id  n o t, 
in  fa c t, s t ir  fro m  he r course u n t i l  t h i r t y  seconds 
a fte r  the  Otranto had  begun to  sw ing to  p o rt, 
and she th e n  tu rn e d  to  s ta rboa rd  unde r a p o r t 
he lm . I t  was im possib le  to  excuse such 
m anoeuvres, and, a p p a re n tly  recogn is ing th is  
fa c t, th e  s to ry  to ld  on b e h a lf o f  her owners was 
fou nd  to  be a mass o f  de libe ra te  and concocted 
lies.

W ith  th is  com m ent she can pass fro m  con
s ide ra tion , fo r  th e  rea l issue in  th is  case, on 
w h ich  the re  has been g rea t d ivergence o f  ju d ic ia l 
and n a u tic a l op in ion , is w he the r the  Otranto  
was neg ligent in  w h a t she d id  ?

The negligence alleged against her can be 
sum m ed up under fo u r  heads : (1) T h a t she 
had  no r ig h t  to  a lte r he r course o r he r speed 
a t th e  m om en t she d id  ; (2) T h a t i f  an y  step 
ta ke n  b y  her cou ld  be ju s tifie d , i t  w o u ld  have 
been th a t  o f reve rs ing her engines ; (3) T h a t 
i f  she a lte red  her he lm , she shou ld  have 
a lte red  i t  to  p o r t  and steered he r course to  
s ta rb o a rd ; (4) T h a t even i f  th e  engines had 
n o t been s topped before, th e y  shou ld  have been 
stopped a t once w hen she rea lised th a t  the  
K ita n o  M a ru  was m o v in g  to  s ta rboa rd .

T he  o n ly  one o f  these po in ts  t h a t  is o f  general 
a p p lica tio n  is th a t  re la t in g  to  th e  m om en t when 
th e  O tranto  a lte red  he r course, and  upon th is  
H i l l ,  J . and  S c ru tto n , L .J .  are a t variance. 
M uch  has been said a b o u t th is  ru le  in  m any 
cases. I t  is beyond a ll d o u b t o f  th e  u tm o s t 
consequence th a t  i t  shou ld  be obeyed. The 
sh ip  th a t  is bound to  keep he r course is n o t 
e n tit le d  to  a lte r  i t  a t  a m om en t w hen the re  is 
am ple t im e  fo r  th e  sh ip  th a t  is bound  to  g ive 
w a y  to  discharge her d u ty , fo r  th a t  sh ip  is 
e n tit le d  to  re ly  upon  obedience to  th e  ru le  b y  
th e  sh ip  th a t  has to  keep he r course. B u t,  
acknow ledg ing to  the  fu l l  th e  v i ta l  consequence 
o f  s t r ic t  obedience, the re  s t i l l  rem ains th e  fa c t 
th a t  these ru les were m ade fo r  th e  guidance 
o f  m ariners and n o t o f  m athem atic ians , and 
th a t  i t  is n o t r ig h t ,  b y  an e laborate process o f 
ca lcu la tio n  a fte r  th e  even t, to  decide th a t  the  
sh ip  th a t  was bound to  keep her course acted 
a l i t t le  be fore th e  m om ent th a t  in  fa c t she need 
have done. W hen  tw o  ships are tra v e llin g  a t 
s ix teen and th ir te e n  kno ts  an ho u r, th e  m om ent 
w hen sa fe ty  has passed and  p e r il has a rrive d  
canno t be de te rm ined  to  a h a ir ’s b re ad th . 
The ru le  was designed to  secure th a t  the  
s tand ing -on  vessel sha ll m a in ta in  he r course 
u n t i l  th e  la s t safe m om ent. W h a t th a t  safe 
m om en t is m us t depend p r im a r ily  upon  the  
ju d g m e n t o f  a com peten t sa ilo r, fo rm in g  his 
op in io n  w ith  know ledge o f  th e  necessity o f 
obedience to  th e  ru le  and in  face o f  a l l the  
e x is tin g  fac ts . Subsequent e xa m in a tion  m ay 
show th a t  h is ju d g m e n t cou ld  n o t p ro p e rly  
have been fo rm ed , in  w h ich  case th e  ru le  has 
been b ro ken  w ith o u t excuse, b u t  th e  u ltim a te  
decision is n o t to  be se ttle d  m ere ly  b y  exact 
ca lcu la tions made a fte r  th e  event, b u t  b y  
considering these facts as th e y  presented th e m 
selves to  a s k ille d  m an a t th e  tim e . T h is  is in  
close accordance w ith  th e  v ie w  expressed b y  
L o rd  H ersche ll in  The Tasm an ia , where he says

(6 Asp. M ar. L a w  Cas., a t  p . 518 ; 63 L .  T . R e p -’ 
a t p . 2 ;  15 A p p . Cas., a t p . 226) : “  As soo11 
th e n  as i t  was, o r ou gh t to  a m aster o f  reason ' 
ab le s k i l l  and  pruduence to  have been, obvious 
th a t  to  keep his course w o u ld  in vo ke  im m ed ia te  
danger, i t  was no longer th e  d u ty  o f  the  m aster 
o f  th e  T asm an ia  to  adhere to  th e  22nd (now  
th e  21st) ru le . H e  was n o t o n ly  ju s tif ie d  in  
de pa rtin g  fro m  i t ,  b u t  bound  to  do so, and to  
also use his best ju d g m e n t to  avo id  th e  danger 
w h ich  th rea tened .”  A n d  again w ith  V aughan 
W illia m s , L .J . ,  in  The O lym pic  and H .M .S .  
Hawke  (12 Asp. M ar. L a w  Cas. 58 0 ;  1913,
P . 214, a t p. 245), where he says : “  I
am  in c lin e d  to  th in k  th a t  in  a case where 
good seam anship w o u ld  assume th a t  co llis ion  
canno t be avo ided  b y  th e  ac tio n  o f  th e  g iv in g 
w a y  vessel alone, th e  case fa lls  w ith  th e  
e x c e p tio n ” — nam ely, th e  excep tion  to  th e  
ru le  to  keep course and speed— “ even tho ugh  
in  fa c t th e  g iv in g -w a y  vessel cou ld  b y  her 
ow n ac tio n  have ave rted  co llis ion .”  T h is  is 
con firm ed in  o th e r words b y  L o rd  P a rke r in  th e  
same case : (a t p . 279). In  The O rduna  (14 
A sp. M ar. L a w  Cas., a t p. 576 ; 122 L .  T . R ep., 
a t p . 513 ; (1919) P ., a t p . 390), Bankes, L .J .  
com m ents on th is  b u t  does n o t express disagree
m en t, n o r can I  f in d  the re  was an y  d isapp rova l 
in  th e  ju d g m e n t o f  th is  house in  The SS. 
O rduna  v . S h ip p in g  Contro ller (1921, A . C. 
250). A  sentence fro m  th e  op in io n  o f  L o rd  
Sum ner shows a t once how  th a t  case d iffe rs  
fro m  th e  present. A t  p . 260 he says : “  T he  
evidence o f  th e  officer o f  th e  w a tch , th a t  a t 
th e  m om en t w hen he to o k  th is  he lm  ac tio n  he 
ju dg ed  th e  po s itio n  to  be a safe one, leaves h im  
w ith o u t excuse.”

H ere  I  have a lready  re fe rred  to  th e  evidence 
o f  th e  cap ta in  upon  th e  p o in t in  ch ie f and to  
i t  m a y  be added h is answers. I n  cross- 
e xa m in a tion , he is the re  asked : Q. “  W as i t  
th e n  (nam ely, a t 8.44) th a t  yo u  gave th e  o rder 
to  s ta rbo a rd  ? ”  A . “  J u s t a fte r  th a t . ”  Q. 
“  A t  th a t  t im e  do yo u  say th a t  i t  was a v e ry  
dangerous p o s itio n  ? ”  A . “  Y es.”  A n d  the re  
is no evidence no r, in  m y  op in ion , an y  ca lcu la 
t io n  th a t  w o u ld  ju s t i fy  us in  say ing  he was 
w rong . I n  The A lbano  (10 Asp. M ar. L a w  Cas., 
a t p . 207 ; 96 L .  T . R ep., a t p . 339 ; (1907) 
A . C. 193, a t p . 207) S ir G ore ll Barnes, in  g iv in g  
th e  ju d g m e n t o f  th e  P r iv y  C ouncil, says th is  : 
“  I t  m us t a lw ays be a m a tte r  o f  some d iff ic u lty  
fo r  the  m aste r o f a vessel w h ich  has to  keep 
he r course and  speed w ith  regard  to  ano the r 
vessel w h ic h  has to  keep o u t o f  her w ay, to  de
te rm in e  when th e  t im e  has a rr iv e d  fo r  h im  to  
ta ke  ac tio n , fo r  i f  he a c t to o  soon he m ay 
d isconcert an y  ac tio n  w h ich  th e  o th e r vessel 
m ay  be ab ou t to  ta ke  to  avo id  h is  vessel, and 
m ig h t be b lam ed fo r  so do ing, and y e t th e  tim e  
m ay  come a t w h ic h  he m u s t ta ke  ac tion . 
There fore  he m u s t keep h is  course and speed 
up  to  some p o in t, and th e n  act, b u t  th e  precise 
p o in t m u s t necessarily be d if f ic u lt  to  d e te r
m ine , and some l i t t le  la t i tu d e  has to  be allow ed 
to  th e  m aste r in  d e te rm in in g  th is .”

I n  these circum stances, I  am  n o t prepared 
to  h o ld  th a t  th e  cap ta in  o f  the  Otranto b roke
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any ru le  w hen he decided to  act. The lives  o f  
560 passsengers were in  h is  care, and  w ith  such 
re s p o n s ib ility  ca lcu la tions canno t be expected 
to  be as m in u te  and accurate as w hen distances, 
speed, and tim es are a fte rw a rds  p lo tte d  o u t in  
a la w  c o u rt on a sheet o f  paper. A l l  th e  s ix  
experienced m en w ho have advised th e  courts  
on th is  p o in t are in  agreem ent w ith  th is  
conclusion.

B u t  a lth o u g h  th e  cap ta in  was e n tit le d  to  act, 
I  am  unable to  f in d  th a t  h is ac tio n  was in  
accordance w ith  th e  requ irem ents o f  good 
seam anship. F irs t ,  and  before a ll th in gs , he 
o u g h t to  have stopped and reversed h is engines. 
U p on  th is  p o in t th e  n a u tic a l assessors b y  w hom  
we have been advised are in  agreem ent. T h is , 
b y  itse lf, m ig h t  have saved an acc ident. B u t,  
in  a d d itio n  to  th is , w h a teve r ac tio n  he to o k  
ou gh t to  have been unde r a p o r t  he lm , w h ich  
w ou ld  have tended to  d ra w  h is vessel in to  line  
w ith  the  K i t a n o  M a r u  and n o t opposed to  i t .  
I  realise th a t  h is fee ling  was n o t to  expose 
h is un p ro tec ted  f la n k  to  th e  beak o f the  
Japanese sh ip , b u t  in  do ing  w h a t he d id  he 
cou rte d  d isaster, w h ile  th e  o th e r manoeuvre 
w o u ld  have ta ke n  h im  in to  sa fe ty . I  th in k ,  
too , th a t,  t h i r t y  seconds a fte r  he began to  
m ove, even i f  h is engines ha d  n o t been reversed 
before, th e y  shou ld  have been reversed even 
then , th o u g h  I  d o u b t i f ,  w hen once th e  in it ia l 
m is take  had  been c o m m itte d  and th e  boa t 
was sw ing ing  under a s ta rbo a rd  he lm , the  
co llis ion  cou ld  have been avo ided, and had  he 
changed to  p o r t  he lm , w h ich  he m o m e n ta rily  
t r ie d  to  do, he m ig h t have received th e  b low  
am idsh ips.

I  have exam ined, b u t  I  have n o t been able 
to  f in d  m uch  assistance fro m , th e  au th o ritie s . 
I t  seems to  me im possib le  to  la y  dow n a general 
ru le  th a t  in  a l l cases o f  crossing ships a s ta r
board  he lm  fo r  th e  s tand -on  sh ip  m u s t neces
s a r ily  be a ne g lige n t ac t. I t  p ro b a b ly  o fte n  is 
so, and  i t  is rem arkab le  th a t  in  no case quo ted  
has a p o r t  he lm  been he ld  neg ligen t in  s im ila r  
c ircum stances and  in  o n ly  one case th e  case 
o f  T h e  R a y f o r d  (10 L I .  L .  R ep . 743) has s ta r
b o a rd ing  been excused. S c ru tto n , L .J . ,  w ho 
was one o f  th e  m em bers o f  th e  C o u rt o f  A ppea l, 
says th a t  in  th a t  case th e  v ie w  ta ke n  was th a t  
th e  s ta rb o a rd in g  was so s lig h t as n o t to  a ffect 
the  co llis ion . I n  th e  present case, coupled w ith  
m a in ta in in g  speed, i t  was, as o u r assessors 
advise, a neg ligen t m anœ uvre fo r  w h ic h  the  
O tr a n to  m u s t su ffe r th e  consequences, and 
fro m  these consequences I  can no t h o ld  her 
absolved b y  th e  subsequent ac tio n  o f  the  
K i t a n o  M a r u .  U p o n  th e  question  o f  a lte r in g  
the  share o f  re s p o n s ib ility  each has to  take , 
th is  is p r im a r i ly  a m a tte r  fo r  th e  judge  a t the  
t r ia l ,  and unless the re  is some e rro r in  la w  o r 
fa c t in  h is ju d g m e n t i t  o u g h t n o t to  be d is tu rbe d .

I  am  the re fo re  o f  op in io n  th a t  th e  ju d g m e n t 
o f  H i l l ,  J . was r ig h t  in  a l l respects and  should 
be restored.

L o rd  Dunedin.—I  concur. I  confess I  do 
so w ith  th e  greatest reg re t, because I  th in k  
th e  ca p ta in  o f  th e  O tr a n to  was p u t  in  a te r r ib ly

[P r iv . Co .

d if f ic u lt  po s itio n  b y  th e  u t te r ly  u n ju s tifia b le  
conduct o f  th e  K i t a n o  M a r u ,  b u t  in  v ie w  o f 
th e  advice  we g o t fro m  o u r assessors, and also 
th e  v iew s expressed a lrea dy  b y  m y  nob le  and 
learned fr ie n d  on th e  W oolsack, I  am  unab le 
to  res is t th e  conclus ion th a t  th e  cap ta in  o f  the  
O tr a n to  was w ro ng  in  keep ing fu l l  speed.

L o rd  Blanesburgh.—I  also concur.

L o rd  Warrington.—I  concur.

L o rd  Thankerton.— I  concur.

A p p e a l  a llo w e d .

S o lic ito rs  fo r  th e  appe llan ts , W a lto n s  and  C o .

S o lic ito rs  fo r  th e  respondents, P a r k e r ,  G a r re t t ,  
and C o .

3uïitctal Committee of tfje ^rt&g Council.

O c t. 27, 28, 30, 31 ; Nov. 3, 4, 6, 7, 1930 ; a n d  
J a n .  26, 1931.

(Present : Lo rds  Merrivale, Atkin, and 
Russell, s it t in g  w ith  n a u tic a l assessors.)

United States Shipping Board v . The Ship 
St. Albans, (a)

O N  A P P E A L  FR O M  T H E  S U P R E M E  C O U R T OF N E W  
SO U TH  W A LE S

C o ll is io n  —  E v id e n c e  —  P h o to g ra p h s  ta k e n  f r o m  
p a s s in g  s h ip — C a lc u la t io n s  m a d e  th e re fro m —  
L o c a li ty  o f  c o ll is io n .

I n  a  c o ll is io n  a c t io n  betw een tw o  vessels in  S y d n e y  
H a r b o u r  the evidence  g iv e n  a t  a  c o u rt o f  
in q u i r y  in c lu d e d  three  p h o to g ra p h s  w h ic h  h a d  
been ta k e n  b y  a  p a s s e n g e r f r o m  a n  o u tw a rd  
b o u n d  s h ip  s h o w in g  the  vessels ju s t  before  the  
c o ll is io n , i n  c o ll is io n , a n d  a f te rw a rd s . E a c h  
p h o to g ra p h  h a d  a s  a  b a c k g ro u n d  a  lo n g  stretch  
o f  the f r o n ta g e  o f  the  h a rb o u r , s h o w in g  o u t
s ta n d in g  ob jects  i n  the b a c k g ro u n d  o n  e ith e r  
h a n d . S u b s e q u e n tly  leave  w a s  g iv e n  to em b ody  
the  re s u lts  o f  the p h o to g ra p h s  i n  a  d ia g ra m ,  
w h ic h  w a s  p ro d u c e d  b y  th ree  la n d  s u rve y o rs , 
a n d  the F u l l  C o u r t  f o u n d  the d ia g ra m  to be a  
t ru e  p re s e n tm e n t o f  the m a t e r ia l  fa c ts  a s  to the  
lo c a li ty  o f  the  c o ll is io n  a n d  based  th e ir  ju d g m e n t  
th e reo n .

H e ld ,  th a t the  C o u r t  o f  A p p e a l ,  i n  H in d s o n  v . 
A shb y  (74 L .  T .  R e p .  327 ; (1896) 2 C h . 1) 
h a v in g  d e m o n s tra te d  the  nec e ss ity  f o r  c a re fu l  
d e lim ita t io n  o f  the uses f o r  w h ic h  p h o to g ra p h s  
c o u ld  be a ccep ted  a s  m e a n s  o f  p r o o f  o f  m a tte rs  
o f  f a c t ,  the  s k i l l  o r  science c a lle d  f o r  i n  the  
p r e p a r a t io n  o f  the d ia g r a m  w h ic h  h a d  been 
accep ted  a s  ev id e n c e , w a s  n o t th a t o f  a  la n d  
s u rv e y o r , n e ith e r  w a s  there  before  the  C o u r t  
o f  A p p e a l  the  ev id en ce  o f  a n y  w itn e s s  s k i l le d  
a n d  e x p e rie n c e d  i n  such  a  ta s k .

H e ld ,  th e re fo re , th a t  s ta n d in g  a lo n e  the n e w  
ev id en ce  d id  n o t w a r r a n t  d e p a r tu re  f r o m  the

(a) Reported by E dward J. M. Ch a p lin , Esq., Burrlater-at-
Law
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judgm ent o f the court o f f ir s t  instance, which, 
w ithou t new evidence, was adm itted to he 
unimpeachable.

Judgm ent o f  the Supreme Court o f New South 
Wales, in  A d m ira lty , reversed.

Appeal fro m  th e  F u ll C ourt o f  th e  Supreme 
C ourt o f N ew  South  W ales da ted  th e  17 th  Dec. 

'1928, reve rs ing  th e  ju d g m e n t o f  S tree t, C.J. 
s it t in g  in  A d m ira lty  J u r is d ic t io n . T he  case 
arose o u t o f  a co llis io n  between the  appe llan ts ’ 
m o to r-sh ip  Crown C ity  and th e  respondents’ 
steam ship St. A lbans, w h ic h  occurred in  Sydney 
H a rb o u r in  th e  ne ighbourhood o f  B ra d le y ’s 
H ead, abou t 12.48 p .m . on th e  22nd O ct. 1927. 
T h e  Crown C ity  was o u tw a rd  bound fro m  
Sydney to  M elbourne and th e  St. A lbans  was 
in w a rd  bound fro m  Japan to  Sydney. The 
co llis io n  to o k  place in  d a y lig h t. The w eather 
was clear, th e  w in d  fresh fro m  south-south-east, 
and  squa lly , and th e  t id e  was flood o f  v e ry  l i t t le ,  
i f  any, force. B o th  vessels rece ived damage. 
T he re  was no cou n te r-c la im  b y  th e  owners o f 
th e  St. A lbans  fo r  th e  damage w h ic h  she 
received, T he  c la im  in  th e  ac tio n  re la ted  to  
th e  damage rece ived b y  th e  Crown C ity . U n de r 
the  p rov is ions o f  th e  la w  lo c a lly  app licab le , a 
C om m onw ea lth  C ourt o f  In q u ir y  was he ld  
p resen tly  a fte r  th e  c o llis io n  w hereat b o th  
pa rties  were present. F o llo w in g  on th e  en qu iry , 
the  appe llants b ro u g h t th e  present ac tio n , 
a lleg ing  th e  respondents b y  th e ir  servants to  
have been to  b lam e fo r  th e  co llis ion , and i t  
was agreed th a t  th e  a c tio n  should be t r ie d  on 
th e  evidence g ive n  a t th e  in q u iry .  Three 
photographs were produced a t th e  in q u ir y  as 
h a v in g  been ta ke n  b y  a passenger on an 
o u tw a rd  bound sh ip , show ing th e  vessels ju s t 
before th e  co llis ion , in  co llis ion , and a fte rw a rds . 
Each pho tog raph  had as a background  a long  
s tre tch  o f th e  frontages o f  th e  ha rbou r show ing 
ou ts ta nd ing  ob jects in  th e  background on e ith e r 
hand .

The  C h ie f Ju s tice  s ta ted  th a t  he was unable 
to  fo rm  a tru s tw o r th y  ju d g m e n t on th e  contents 
o f  th e  photographs. H e  was the re fo re  bound 
to  deal w i th  th e  case on th e  evidence o f  th e  eye 
w itnesses and acco rd ing ly  fou nd  th e  St. A lbans  
to  b lam e.

On appeal to  th e  F u ll C ourt leave was g iven  
to  adduce th e  evidence o f  surveyors to  prove 
w h a t conclusions ou gh t to  be d ra w n  fro m  the  
Photographs. The evidence thus a d m itte d  
was em bod ied in  a d iag ram  w h ic h  pu rpo rte d  
to  la y  dow n th e  foca l po in ts  a t w h ic h  th e  th ree  
photographs respec tive ly  were taken , and b y  
reference to  th e  backgrounds to  ex tend  to  
po in ts  thereon ra d ia l lines w ith in  w h ich , i t  
was said, th e  vessels la y  a t th e  m a te ria l 
tim es.

The F u ll C ourt (Ferguson, Cam pbell, and 
D avidson, J J .)  fou nd  the  d iag ram  produced 
to  be a tru e  presen tm ent o f  the  m a te r ia l 
facts as to  th e  pos itions o f  th e  tw o  vessels a t 
the  m a te ria l tim es . A c t in g  upon th is  v ie w  th e y  
reversed th e  decis ion o f  th e  t r ia l  judge  and found  
the  Crown C ity  alone to  b lam e. The  Crown 
C ity  appealed.

[Priv. Co.

D un lop , K .C . and Stenham  fo r  th e  appe llan ts.
Raeburn, K .C . and W illm e r  fo r  the  

respondents.
The considered o p in io n  o f  th e ir  Lo rdsh ips  

was de live red  b y

L o rd  Merrivale.—T he appe llan ts, the  
U n ite d  States S h ipp ing  B oa rd , are owners o f  the  
Crown C ity , a steel screw m o to r-s h ip  o f  5428 
tons gross reg is ter, and  426 f t .  in  le ng th , w h ic h  
on th e  22nd O ct. 1927, fo u n d  he rse lf in  co llis io n  
w ith  th e  defendants’ steel sing le  screw steam 
sh ip  St. A lbans, a vessel o f  4119 tons gross 
reg is te r and 367 f t .  in  le ng th , in  Sydney H a rb o u r 
near to  B ra d le y  H ead, where is fou nd  th e  tu r n 
in g  p o in t and place o f  passing o f  th e  tra ff ic  
in to  and o u t o f  th e  ha rbo u r. T he  Crown C ity  
was o u tw a rd  bound fo r  M elbourne fro m  
W ooloom ooloo B a y  w ith in  th e  ha rbo u r. The 
St. A lbans  was in w a rd  bound  fro m  Japan.

In  its  ac tu a l in c ide n ts  th e  co llis ion , w h ic h  
to o k  place in  b road  d a y lig h t, was o f an  o rd in a ry  
k in d  in v o lv in g  s im p le  questions to  be de te r
m in e d  upon th e  usual c o n flic t o f  evidence as 
to  th e  exact p lace o f  th e  casua lty  and th e  course 
and m anagem ent o f  the  ships. T he  proceedings 
in  th e  l i t ig a t io n  have been o f  an  unusua l k in d . 
U n de r th e  p rov is ions o f  th e  la w  lo c a lly  a p p lic 
ab le a C om m onw ea lth  c o u rt o f  in q u iry  was 
he ld , p resen tly  a fte r  th e  co llis ion , w hereat 
b o th  pa rties  now  in  l i t ig a t io n  were represented 
b y  counsel. F o llo w in g  on th e  e n q u iry  th e  now  
appe llan ts  b ro u g h t th e ir  a c tio n  in  th e  Supreme 
C ourt o f  N ew  South  W ales ( in  A d m ira lty )  
a lleg in g  th e  respondents b y  th e ir  servants to  
have been to  b lam e fo r  th e  co llis ion . A f te r  p re 
lim in a ry  acts had  been file d  th e  pa rties  agreed 
th a t  th e  a c tio n  shou ld  be t r ie d  on th e  evidence 
g ive n  a t th e  in q u iry .  Respondents, however, 
ca lled a t th e  hea ring  before th e  C h ie f Jus tice  
o f  N e w  South  W ales a su rve yo r to  e x p la in  
c e rta in  photographs, he rea fte r m en tioned  a t 
le ng th , w h ic h  had  been produced b y  one o f  th e  
witnesses a t th e  in q u iry .  Then  th e  troub les o f 
th e  pa rties  as to  procedure commenced.

B efore th e  C ourt o f  A pp ea l th e  respondents 
ob ta in ed  leave to  ca ll fu r th e r  evidence, and in  
fa c t ca lled th ree  la n d  surveyors w ho gave  
evidence w h ic h  th e y  s ta ted  to  be p ro o f o f  facts 
dem onstra ted  b y  o r dem onstrab le  upon  the  
photographs. O n th e  s tre n g th  o f  th is  a d d itio n a l 
te s tim o n y , th e  f in d in g  o f  th e  t r ia l  judge  in  
fa v o u r o f  th e  appe llan ts  was reversed. W h a t is 
m a in ly  in  question  here is th e  a d m is s ib il ity  o f 
th is  evidence, and  i f  i t  be rece ived, its  p rope r 
e ffect in  th e  d e te rm in a tio n  o f  th e  question  o f 
l ia b i l i t y  fo r  th e  co llis ion .

T he  na tu re  o f  th e  a d d itio n a l p ro o f rece ived 
in  th e  C ourt o f  A pp ea l and its  va lue  as evidence 
ra ise questions o f  la w  and p ra c tice  o f  some 
general im portance .

T o  m ake th e  m a in  facts o f  th e  c o llis io n  in 
te ll ig ib le  the  courses o f  th e  tw o  sh ips need to  
be apprecia ted.

T he  usual course o f  an o u tw a rd  bo un d  vessel, 
upon ro u n d in g  G arden Is la n d , w h ic h  lies 
eastw ard o f W ooloom ooloo B a y , is to  ge t upon 
a head ing  o f 95 degrees— th a t  is E . 5 degrees S.
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— and on th a t  course to  proceed across the  
h a rb o u r u n t i l  B ra d le y  H ead L igh th ou se  is abou t 
abeam , and th e n  under a s ta rboa rd  he lm  to  
s team  o u t on a n o rth w a rd  and eastw ard course 
tow a rds  the. Sound (b y  W est Channel o r E ast 
Channel).

O n th e  occasion in  question  the  course o f  the  
Crown C ity  o u tw a rd  bound fro m  W ooloom ooloo 
B a y  and th a t  o f th e  St. A lbans  in w a rd  b y  w ay 
o f  W est Channel to  W ooloom ooloo B a y  b ro u g h t 
th e m  a t ab ou t th e  same t im e  to  th e  im m e d ia te  
v ic in i t y  o f  th e  H ead. A t  th e  m om en t o f  th e  
c o llis io n  th e  Crown C ity  had  n o t reached her 
tu rn in g  p o in t, and on the  o th e r hand  th e  St. 
A lbans  com ing  fro m  th e  W est Channel had 
advanced sou thw a rd , had had  th e  ligh thouse  
abeam, and had  engaged he rse lf in  th e  necessary 
he lm  a c tio n  fo r  m a k in g  her tu rn .

T he  Crown C ity  had  speed o f  ab ou t e igh t 
kn o ts  t i l l  ju s t  before th e  co llis ion . The speed 
o f  th e  St. A lbans  fo r reasons n o t im m e d ia te ly  
necessary to  be s ta ted , was no m ore th a n  abou t 
fo u r  kno ts . The  exac t course and p o s it io n  o f 
th e  Crown C ity  and th e  place o f  c o llis io n  were 
in  d ispu te .

The  evidence a t th e  p u b lic  in q u ir y  o f w i t 
nesses fro m  th e  Crown C ity  and others ca lled 
on b e h a lf o f  th e  now  appe llan ts  was th a t  the  
Crown C ity  set on  her o u tw a rd  course o ff G arden 
Is la n d  w e ll on th e  sou th  side o f  th e  channel 
and con tinu ed  upon  a course o f  95 degrees 
and rem a ined  on th a t  course u n t i l  he r engines 
were p u t f u l l  speed aste rn  to  a v o id  co llis ion  
w ith  th e  St. A lbans. T h a t course i t  was said 
gave her a head ing  on w h ic h  she w o u ld  have 
passed w ith  a m odera te clearance unde r the  
s te rn  o f  a F rench  vessel, th e  Commissaire 
R am al, w h ic h  was a t th e  t im e  m oored a t a 
p o in t abou t S.S.E. fro m  B ra d le y  H e ad  L ig h t  
a t a d is tance fro m  th e  L ig h t  o f  some 1500 f t .

T he  Crown C ity  was in  charge o f  a Sydney 
H a rb o u r p i lo t  w ho  said he to o k  th e  usual 
o u tw a rd  course u n t i l  co llis ion  was im m in e n t. 
T he  evidence fro m  th e  sh ip  corrobo ra ted  th is . 
I t  was also sub s tan tia te d  b y  te s tim o n y  fro m  
th e  ca p ta in  o f  th e  Commissaire R am al and  the  
p i lo t  w ho was in  charge o f  her, and  b y  tw o  
p u b lic  officers, th e  s igna lm an a t G arden 
Is la n d  and  th e  s igna l m aster w ho was on d u ty  
on a s igna l to w e r eastw ard  o f  th e  ha rbou r. 
E ach  o f  th e  tw o  la s t-m e n tio ned  witnesses 
described h is  obse rva tion  o f  the  co llis ion  and 
s ta te d  a lin e  o f  s ig h t fro m  h is  ow n s ta n d p o in t 
upon  w h ich  i t  occurred.

T he  n e t e ffect o f th e  Crown C ity 's  evidence 
was to  define th e  place o f  co llis io n  as be ing 
upon  a lin e  sou thw a rd  o f B ra d le y  H ead a t a 
d is tance fro m  th e  L ig h t  w h ic h  cou ld  n o t w e ll 
be less th a n  1500 f t .

T he  o ffice r w ho was in  charge o f th e  St. 
A lbans  s ta ted  th a t  she passed th e  H e ad  a t 
a b o u t 300 f t . ,  th a t  w hen th e y  g o t abreast o f 
th e  L ig h t  th e  he lm  was p u t  ha rd  a p o rt and th a t  
th e  vessel was ab ou t 300 f t .  o ff fro m  B ra d le y  
H e a d  a t th e  co llis ion . H e  sa id  also th a t  the  
Commissaire R am a l was ly in g  n o t m ore th a n  
500 f t .  fro m  th e  H ead . The St. A lbans ' 
ca p ta in  sa id  th a t  she was abeam o f  B ra d le y

H ead when she to o k  her engine and helm  
a c tio n  to  a v o id  c o llis io n  and was th e n  500 f t .  
fro m  th e  L ig h t  w i th  abou t 300 f t .  o f  navigable 
w a te r. H e r second o ffice r’s evidence was th a t  
she passed B ra d le y  H ead a t 300 f t .  fro m  the  
L ig h t  and  the reupon to o k  he lm  ac tio n . The 
office r in  charge and  th e  ca p ta in  also deposed 
to  h a v in g  observed th e  Crown C ity  on her. 
eastw ard course a t successive po in ts  p ra c tic a lly  
in  lin e  w ith  th e  H ead— the  m ore d is ta n t some 
2500 f t .  o ff and th e  nearer abou t 600 f t .  T hey  
fixe d  th e  place o f co llis io n  sou thw a rd  o f  the  
nearer o f  these p o in ts  and p u rp o rte d  to  estab lish 
th is  b y  evidence o f  bearings ta ke n — as was 
sa id— w h ile  the  St. A lbans  was s t i l l  a t the  place 
o f  co llis ion .

The p o in t so in d ica ted  appears to  be some
th in g  less th a n  1000 f t .  in  a sou th -w este rly  
d ire c tio n  fro m  th e  L ig h t.

T he  th ree  photographs w h ich  have been 
m en tioned  were produced a t th e  p u b lic  in q u iry  
b y  th e  m aster o f  th e  o u tw a rd  bound steam ship 
Orungal, as h a v in g  been ta ke n  b y  a passenger 
on h is  sh ip  w hen she was proceeding on 
her course b y  the  W est Channel a fte r 
she had tu rn e d  under s ta rbo a rd  he lm  
o ff B ra d le y  H ead . T h e y  show th e  vessels 
ju s t  before th e  co llis ion , in  co llis ion , and 
a fte rw a rds , w hen th e  Crown C ity 's  stem  
was some th ree -fou rths  o f  her le n g th  east
w a rd  fro m  th e  stem  o f  th e  St. A lbans. 
E ach has as background  a long  s tre tch  o f  the  
frontages o f  th e  ha rbo u r e x te nd ing  along 
its  sou thern  and south-w estern shores. B y  
questions d irec ted  to  th e  n a u tic a l witnesses 
w ho saw th e  c o llis io n  and  b y  evidence o f a 
su rve yo r i t  was sought to  be shown on b e h a lf 
o f  th e  St. A lbans  th a t  th e  place o f co llis ion  
cou ld  n o t have been s u b s ta n tia lly  fa r th e r fro m  
B ra d le y  H ead th a n  the  p o in t deposed to  b y  
th e  m aster and  th e  o th e r officers o f  th e  St. 
Albans. The surveyo r b y  e xa m in a tio n  o f the  
background  o f  th e  photographs id e n tifie d  o u t
s tan d in g  ob jects in  th e  background  on e ith e r 
hand , and  b y  a process th e  reverse o f th a t  by  
w h ic h  n a u tic a l bearings are taken , used the  
a lignm en ts  o f th e  id e n tifie d  bu ild in gs  in  order 
to  d ra w  t ra n s it  lines and to  ascerta in  th e  focal 
p o in t a t w h ic h  such lines in te rsect, w h ich  p o in t 
i t  was sa id  m ust m a rk  th e  p o s itio n  o f  the  lens 
o f  th e  ph o tog rap h ic  cam era w hen th e  v iew  
presented in  th e  pho tog raph  was ob ta ined . 
T he  surveyor p lo tte d  on a c h a rt th e  p o s itio n  
o f th e  Crown C ity  so de te rm ined  and sta ted  i t  
to  be a p o s it io n  in  w h ich  th e  bow  o f the  sh ip  
was abou t 950 f t .  fro m  th e  B ra d le y  H ead L ig h t.

Im p o rta n ce  was a ttached  a t th e  hearing  in  
th e  A d m ira lty  C ourt and in  th e  argum ents 
before th e ir  Lo rdsh ips  to  evidence g iven  by 
num erous witnesses a t th e  p u b lic  in q u iry  w ith  
regard  to  th e  course o f th e  St. A lbans  in  the 
five  m inu tes  im m e d ia te ly  preced ing th e  co l
lis io n . O ff B ra d le y  H ead in co m in g  vessels 
bo un d  fo r  W ooloom ooloo B a y  m us t m ake a 
tu rn  o f f ive  p o in ts  to  come over fro m  the 
s o u th e rly  course dow n th e  W est Channel to  
th e ir  w estw ard  course tow a rds  th e  reach 
between G arden Is la n d  and F o r t  Denison.
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The St. A lbans ' p re lim in a ry  ac t states th a t  her 
course when th e  Crown C ity  was f irs t  seen was 
S.W . b y  S. J S. W h a t was sa id  genera lly  b y  
th e  Crown C ity 's  witnesses was th a t  “  she d id  
n o t m ake th e  tu rn . ”  C a p ta in  M cCaw o f  the  
Crown C ity  sa id  she was on a course o f  abou t 
S.S.W . and to  a l l appearances d id  n o t a lte r 
her course. T he  Crown C ity 's  p i lo t  sa id  the  
St. A lbans ' course w hen s igh ted  was S.W . b y  
S. f  S. and a t th e  co llis io n  “  was n o t h igh e r th a n  
S.W . I  S. and  m ay  be fu r th e r  sou th  th a n  th a t . ”  
The m aster o f  th e  Commissaire R am al “  d id  n o t 
th in k  she made a n y  change in  he r course.”

The witnesses fo r  th e  respondents gave 
evidence w h ich  on th e  w ho le  was consistent 
w ith  th e ir  p re lim in a ry  act, where th e  re 
spondents h a v in g  s ta ted  th e ir  vessel’s course 
when th e  Crown C ity  was s igh ted sa id  th a t  
th e  ac tio n  ta k e n  b y  th e  St. A lbans  to  avo id  
th e  co llis io n  was th a t  “  th e  engines o f  the  
St. A lbans  were p u t  f u l l  speed astern, 
th ree  s h o rt b lasts b low n , and the  he lm  was 
p u t ha rd  ap o rt, and th e  s ta rboa rd  anchor 
dropped ab ou t tw o  m inu tes  before th e  co l
lis io n .”  The m aster sa id  “  W e g o t abreast o f 
the L ig h t  and  th e  he lm  was p u t  h a rd  a p o rt. 
T he  sh ip  began to  sw ing b u t  v e ry  s lig h t ly  on 
account o f  he r go ing  so slow . T hen  we decided 
to  go fu l l  speed aste rn  and le t  go th e  s ta rboa rd  
ancho r.”  “  T he  w h is tle  was sounded th ree
blasts and her engines p u t h a rd  aste rn .”

The St. A lbans ' ch ie f o ffice r spoke to  the  
same effect. H e r th ir d  o ffice r said th e  sh ip  
hauled o u t when approach ing B ra d le y  Head, 
th e n  th e  he lm  was p u t  h a rd  a p o rt and her 
bead swung S.S.W . to  S.W . H e  “  th o u g h t she 
can ted a l i t t le  to  s ta rbo a rd .”  The  vessel’s 
speed was said n o t to  have exceeded fo u r kno ts , 
and th e  general im pression g iven  b y  the  
evidence o f  those in  charge o f  her was th a t  a t 
th a t  speed she d id  n o t com e rou nd  fo r  her 
in tended w este rly  course as she was expected 
to  do. T he  St. A lbans ' he lm sm an was n o t 
ca lled a t th e  in q u iry  and  he r engine room  
en tries  were n o t p u t  in  evidence.

The learned C h ie f Jus tice  o f  N e w  S ou th  
W ales, be fore w hom  th e  appe llan ts ’ ac tio n  was 
heard in  th e  A d m ira lty  ju r is d ic tio n , p laced 
under th e  in e v ita b le  d isadvantage o f  dec id ing 
a co llis ion  case on a sho rth an d  no te  o f  the  
sta tem ents o f  witnesses he ha d  n o t seen, w ith  
such assistance, i f  any, as cou ld  be de rived  
fro m  th e  cha rts , sketches and photographs 
w h ich  were p u t  in , came to  th e  conclusion th a t  
th e  s to ry  o f  th e  p la in t if fs ’ witnesses was the  
m ore t ru s tw o r th y  and was in h e re n tly  m ore 
p robab le  th a n  th a t  o f those fro m  th e  St. A lbans.

I  f in d  i t  q u ite  im possib le ,”  th e  learned judge  
said “  to  accept th e  s to ry  these la tte r  te l l . ”  
Assum ing th e ir  place o f  co llis io n  even to  be 
a p p ro x im a te ly  co rrec t, the  learned judge  cou ld  
n o t see w h y  i f  th e  St. A lbans  was under c o n tro l 
and was be ing e ffic ie n tly  nav iga ted , the re  
should have been an y  co llis ion . B u t  he found  

a fa c t> on th e  evidence o f  th e  Crown C ity 's  
officers and  th e  independent witnesses, th a t  the  

o iiis io n  to o k  place som e th ing  l ik e  1000 f t . t o  
fhe  sou th  o f  B ra d le y  H ead.

The photographs ta ke n  on board  th e  steam 
sh ip  O rungal were considered b y  th e  C h ie f 
Jus tice  in  th e  l ig h t  o f  c o n flic tin g  evidence 
g iv e n  b y  witnesses as to  th e  inferences to  be 
d ra w n  fro m  th e m , and he fo u n d  h im s e lf unable 
to  fo rm  a t ru s tw o r th y  ju d g m e n t upon  th e ir  
con tents and bo un d  to  deal w i th  th e  case on 
th e  evidence o f  th e  eye-witnesses.

T he  learned C h ie f Jus tice  he ld  fu r th e r  th a t  
i f  th e  Crown C ity  ha d  been as near as 1000 f t .  
to  th e  H ead the re  should s t i l l  have been room  
enough fo r  th e  St. A lbans  to  pass her in  sa fe ty  
upon her p rope r side.

“  I  th in k ,  the re fo re ,”  the  learned C h ie f 
Jus tice  concluded, “  th a t  fo r  some unexp la ined  
reason th e  S t. A lbans  k e p t to o  fa r  to  th e  sou th 
w a rd  before p o r t in g  he r he lm  to  proceed up 
th e  ha rbour, and th a t  she is to  b lam e .”

A rgum en ts , w h ic h  had  been ra ised on th e  
fo o tin g  th a t  th e  Crown C ity  fa ile d  to  keep to  
he r s ta rboa rd  hand  in  a n a rro w  channel, and 
again on th e  fo o tin g  th a t  th e  ships were crossing 
ships and th a t  th e  d u ty  o f  th e  St. A lbans  in  
th a t  p o s itio n  was to  keep o u t o f  th e  w a y  o f 
th e  Crown C ity  and th a t  o f  th e  la t te r  vessel 
to  keep her course and speed, were d u ly  con
sidered.

V e ry  n a tu ra lly , as i t  seems to  th e ir  L o rd - 
ships, th e  learned C h ie f Jus tice  fo u n d  h im s e lf 
in  d iff ic u lt ie s  as to  de fin ing  th e  l im its  o f  the  
na rrow  channel, to  w h ic h  in  th is  case a r t .  25 
o f  th e  R egu la tions fo r  p re ve n tin g  Collis ions a t 
Sea w o u ld  be app lied , and declared h im s e lf 
unab le to  f in d  th a t  th e  Crown C ity  was in  fa u lt  
unde r th is  head. H e  also he ld  in  fa v o u r o f 
th e  Crown C ity  th a t  th e  St. A lbans  was under 
a d u ty  b y  v ir tu e  o f  a r t .  19 o f  th e  regu la tions 
to  keep clear o f  th e  Crown C ity , as th a t  vessel 
ha d  been on th e  S t. A lbans ' s ta rboa rd  hand, 
an d  unde r a rt.  21 th a t  th e  d u ty  o f  th e  Crown 
C ity  in  th e  c ircum stances was to  keep he r 
course and speed.

On th e  appeal o f  the  now  respondents to  th e  
F u ll C ourt, a p p lic a tio n  was made b y  t lie m  fo r  
leave to  adduce new evidence, th a t,  nam ely, 
o f  surveyors, to  p rove  w h a t conclusions ough t 
to  be d ra w n  fro m  th e  photographs w h ic h  had 
been p u t  in  evidence. The a p p lica tio n  was 
s trenuous ly  opposed, b u t upon th e  o p in io n  o f 
th e  m a jo r ity  o f  th e  learned judges was allowed, 
and th e  evidence was in  due course received. 
I n  v ie w  o f th e  agreem ent o f  th e  pa rties  as to  
th e  evidence to  be rece ived a t the  hea ring  o f 
th e  ac tion , th is  reception  o f  evidence was made 
a g ro un d  o f  appeal to  H is  M a je s ty  in  C ouncil 
b y  th e  appe llants. A n  in te re s tin g  question  o f  
th e  op e ra tion  o f  th e  re leva n t s ta tu te  was 
th e re b y  ra ised. As to  th is ,  however, no m ore 
need now  be said, since th e  appe llan ts d id  n o t 
e ve n tu a lly  press th e  ob je c tio n  before th e ir  
Lo rdsh ips .

The evidence o f  th e  surveyors w ho were 
ca lled  b y  th e  respondents to  a p p ly  in  th e  case 
facts w h ich  th e y  declared to  be estab lished b y  
s c ie n tific  use o f  th e  photographs in  question  
was sub jected before th e  F u ll C ourt to  close 
cross-exam ination , b u t th e  appe llan ts d id  n o t 
ca ll surveyors o r o th e r s c ie n tific  experts.
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T h e y  in s is ted  th a t  th e  p ropos itions  o f  fa c t 
asserted aga inst th e m  cou ld  n o t he susta ined 
on th e  m a te r ia l before th e  cou rt.

T he  evidence a d m itte d  in  m anner s ta ted  
before th e  C o u rt o f  A ppea l was fo r  a l l p ra c tic a l 
purposes em bod ied in  a d iag ram  w h ic h  p u r
p o rte d  to  la y  dow n th e  foca l po in ts  a t w h ich  
th e  th ree  photographs respec tive ly  were taken , 
and  b y  reference to  th e  backgrounds to  extend  
to  po in ts  the reon  ra d ia l lines w ith in  w h ich , 
as i t  was said, th e  vessels la y  a t th e  m a te ria l 
tim es . G iven  th e  d is tance fro m  th e  shore o f 
each foca l p o in t and th e  angle o f  convergence 
thereon o f th e  ra d ia l lines th e  s itu a tio n  o f  each 
sh ip  cou ld , i t  was contended, be ge om e trica lly  
de te rm ined  w ith  p ra c tic a l c e rta in ty . P ro 
ceeding on th is  fo o tin g  th e  surveyors te s tifie d  
th a t  th e  place o f c o llis io n  was v ir tu a l ly  th a t  
a lleged on th e  p a r t  o f  th e  St. A lbans, and n o t 
m ore th a n  950 f t .  fro m  th e  shore.

T he  th ree  learned judges in  th e  C ourt o f 
A ppea l fo u n d  th e  d iag ram  produced as before 
m en tioned  to  be a tru e  presen tm ent o f the  
m a te r ia l fac ts  as to  th e  pos itions o f  th e  Crown 
C ity  and th e  St. A lbans  a t  th e  m a te ria l tim es. 
These th e  c o u rt he ld  to  be th e  fac ts  dem on
s tra te d  b y  th e  photographs. A c t in g  upon  th is  
v ie w  th e  learned judges re jec ted  th e  evidence 
o f  th e  eye-witnesses on w h ic h  th e  learned 
C h ie f Jus tice  had  a rr iv e d  a t h is  decis ion and 
gave ju d g m e n t fo r  th e  now  respondents. “  I  
have no h e s ita tio n ,”  th e  A c t in g  C h ie f Justice  
said, “  in  d isca rd ing  a t once an y  o ra l evidence 
fro m  e ith e r side so fa r  as i t  is  in cons is ten t w ith  
th e  fac ts  disclosed b y  th e  pho tog raphs.”

Cam pbell, J . sa id  : “  I  see no reason fo r 
re fus ing  to  accept th e  evidence o f th e  witnesses 
. . . ca lled  fo r  th e  defendants on th e  hearing  
o f  th e  appeal . . .  I  accept th e ir  evidence 
and I  lo o k  a t th e  photographs in  th e  l ig h t  o f 
i t . ”  D av idson , J . agreed.

T he  learned judges were also agreed in  con
s id e rin g  th a t  upon  th e  evidence g ive n  a t the  
p u b lic  in q u iry  th e  find ings  o f th e  t r ia l  judge 
in  fa v o u r o f th e  Crown C ity  were un im peachab le, 
i f  n o t in e v ita b le . “  I  should have been unab le ,”  
Cam pbell, J . said, “  to  come to  an y  o th e r 
conclusion.”

T he  ju dg m en ts  in  th e  C ourt o f A ppea l do 
n o t deal spec ifica lly  w i th  th e  question  w hether, 
assum ing th e  place o f co llis io n  deposed to  b y  
th e  surveyors, th e  St. A lbans  ough t to  be he ld  
to  b lam e fo r  th e  co llis ion . The learned C h ie f 
Jus tice  was o f o p in io n  th a t  she ough t.

T he  reason ing on w h ic h  th e  professional 
witnesses in  th e  C ourt o f  A ppea l based th e ir  
conclusions proceeds in  th is  m anner : On the  
photographs in  question  c e rta in  pa irs  o f 
b u ild in g s  and objects are seen to  be m ore o r less 
d ire c t ly  in  lin e  upon th e  same pe rpend icu la r 
p la n e : these same b u ild in g s  and objects 
m ust lie  h o r iz o n ta lly  in  a m ore o r less d ire c t 
lin e  fro m  th e  lens in  w h ic h  th e  pho tog raph ic  
p ic tu re  was rece ived ; th e  p o in t o f in te rsec tio n  
o f  converg ing  lines extended h o riz o n ta lly  
th ro u g h  th e  respective pa irs  o f b u ild in g s  and 
ob jects w i l l  show w h a t was th e  p o in t a t w h ich  
th e  cam era was used. The  m easurem ents taken

b y  th e  surveyors were n o t challenged, no r was 
th e ir  good fa ith .  W h a t was in  d ispu te  was 
w he the r th e  prem ises assumed o r ob ta ined  
cou ld  w a rra n t th e ir  conclusions o f fac t.

U n d e rly in g  th e  m a tte r la s t m en tioned  is th e  
in q u iry  w he the r the re  was before th e  C ourt o f 
A ppea l evidence o f  fa c t upon  w h ic h  the  find ings 
o f  th e  co u rt o f f ir s t  instance cou ld  be, o r ough t 
to  be, displaced.

The evidence in  question, its  a d m is s ib ility  
and its  ju r is t ic  effect, were subjects o f  close and 
pro longed e x a m in a tio n  in  th e  argum ents 
addressed to  th e ir  Lo rdsh ips  on th e  hearing  o f  
th e  present appeal. Counsel reasoned the  
m a tte r on general p rinc ip le s  and i t  is  useful 
under th e  c ircum stances to  see w h a t are the  
rules w h ich  on general p rinc ip les  are app licab le  
to  th e  case.

The use in  evidence o f ph o tog rap h ic  p ic tu res  
and the  l im its  w ith in  w h ic h  th e y  are ju d ic ia l ly  
rece ivable b y  w a y  o f p ro o f o f  m a tte rs  o f  fa c t 
has o fte n  come under cons idera tion  before 
E n g lish  courts . F o r instance, in  a case o f  Beg. 
v . U nited K ingdom  E lectric  Telegraph Com pany  
L im ite d  (3 F . &  F . 73), in  1862, M a rt in , B ., a fte r 
argum ent, rece ived as evidence pho tog rap h ic  
v iew s show ing th e  con figu ra tion  and  general 
na tu re  o f th e  surface o f  a h igh w ay , where the  
m a tte r in  question  was nuisance b y  an alleged 
o b s tru c tion , and in  a m ore m odern case, in  th e  
C ourt o f  A ppea l, in  H indson  v . Ashby  (74 L .  T . 
R ep. 327, a t p. 336 ; (1896) 2 Ch. 1, a t pp. 
25-27), A . L .  S m ith , L .J . ,  and o th e r Lo rds  
Justices, dem onstra ted th e  necessity fo r  care fu l 
d e lim ita t io n  o f  th e  uses fo r  w h ich , upon m ere 
p ro d u c tio n  o f  them , photographs can be accepted 
as means o f  p ro o f o f m a tte rs  o f fa c t. C learly  a 
pho tog rap h ic  p ic tu re  canno t be re lie d  upon  as 
p ro o f in  its e lf  o f  the  d im ensions o f th e  depicted 
ob je c t o r ob jects, and canno t be made p ro p e rly  
ava ilab le  to  estab lish  th e  re la tiv e  p ropo rtions  
o f  such ob jects except b y  evidence o f  personal 
know ledge o r sc ie n tific  experience to  dem on
s tra te  accu ra te ly  the  facts sought to  be 
established.

The question  o f th e  e v id e n tia l va lue o f the  
te s tim o n y  o f th e  three expe rt witnesses fo r  the  
defendants depends in  l ik e  m anner upon 
ascerta ined lim ita t io n s  w h ich  define th e  power 
o f  judges to  accept op in ions o f witnesses as 
p ro o f o f  m a tte rs  o f fac t.

The e x te n t to  w h ic h  the  op in ions o r con
clusions o f  s k ille d  persons are rece ivable b y  
w a y  o f p ro o f in  p o in t o f fa c t has n o t been 
seriously  in  d o u b t fro m  th e  t im e  when, in  1782 , 
in  Folkes  v . Chadd (3 D oug l. 157), L o rd  M ans
fie ld  s ta ted  th e  grounds on w h ic h  th e  evidence 
o f  Sm eaton, th e  fam ous con s tru c tive  engineer, 
was to  be a d m itte d  upon  a d ispu ted  question o f 
o b s tru c tio n  to  a ha rbo u r : “  th e  o p in io n  o f  
sc ie n tific  m en upon p roven  facts m ay  be g iven 
b y  m en o f science w ith in  th e ir  ow n science. 
A n o th e r C h ie f Justice , L o rd  Russell o f  K illo w e n , 
exp la ined  th e  ru le  in  a m odern  case o f  Beg. v. 
Silverlock  (72 L .  T . R ep. 298 ; (1894) 2 Q. B . 
766). The w itness m ust have made a special 
s tu d y  o f  th e  sub ject o r acqu ired a specia 
experience the re in . “ The question is ,”  L o r



ASPINALL’S MARITIME LAW CASES. 201
Prtv. Co .] United States Shipping Board v . The Ship St. Albans. [Priv. Co.

R ussell sa id  (72 L .  T . Rep., a t p. 301 ; (1894) 
2 Q. B., a t p. 771), “  Is  he pe rilus  : is he s k ille d  ; 
has he adequate know ledge ? ”

Some o f th e  sc ie n tific  top ics  in vo lve d  in  the  
con test here were discussed b y  counsel in  
course o f pro longed a rgum en t as to  proofs 
a ffo rded b y  th e  photographs, on  th e  fo o tin g  
th a t  ju d ic ia l no tice  is ta ke n  o f  m a tte rs  w h ich  
are o f  com m on know ledge. A m ong these were 
subjects such as these ; the difference o f  scale 
in  th e  p ic tu re  ob ta inab le  b y  a s ingle lens o f 
ob jects in  th e  d ire c t lin e  o f  v ie w  and objects in  
th e  m arg ins o f  the  fie ld  ; th e  effect in  p h o to 
g ra ph y  o f  th e  e x te n t o f  th e  foca l angle ; the  
resu lts due to  deve lopm ent on a p lane surface o f 
p ic tu res  ob ta ined  in  ph o tog rap h ic  perspective ; 
th e  means o f  n e u tra lis in g  th e  effect o f  th e  curve 
o f  th e  fie ld  o f  th e  lens. Counsel p u rp o rte d  to  
discuss th e  top ics  in  question  in  th e  l ig h t  o f 
personal experience, as m a tte rs  o f com m on 
know ledge.

W h a t are th e  l im its  w ith in  w h ich  m atters 
such as those here m en tioned  are w ith in  ju d ic ia l 
cognisance is n o t necessary now  to  be de te r
m ined . E v idence o f th e  sources o f  com m on 
know ledge, i f  n o t o f its  ex te n t, m ay  perhaps be 
ob ta ined  b y  reference to  a cyclopaedia and the  
lis ts  o f  tex tbo oks  the re  to  be found . D e ta ile d  
in fo rm a tio n  supp lied  fro m  such sources re 
qu ires u su a lly  to  be established b y  experts.

T h a t the  e x te n t to  w h ic h  and th e  processes 
b y  w h ic h  an accurate top og ra ph ic  p lan  can be 
produced fro m  a p ic to r ia l de lin ea tion  o f  a 
scene are m a tte rs  o f com m on know ledge cou ld 
h a rd ly  be said, tho ugh  such questions have 
long occupied th e  a tte n tio n  o f m en o f  science. 
A  w e ll-know n  m em ber o f  th e  B a r, w ho is also 
a d is ting u ish ed  s tuden t o f app lied  m athem a
t ic a l science, has traced  in  a recent w o rk  
(Generalised L in e a r Perspective w ith  Special 
Reference to  P ho tog raph ic  L a n d  Surveying, 
b y  J . W . Gordon, K .C ., London , 1922) the  
developm ent o f  know ledge in  re la tio n  to  the  
sub ject since th e  t im e  w hen an e igh teen th  
c e n tu ry  m a the m a tic ian  dea lt w i th  i t  in  a 
trea tise  on generalised perspective. T w o  p re
requ is ites fo r  th e  conversion o f  a photographed 
p ic tu re  o f  a landscape in to  a m ap o r p lan—  
a fte r ascerta inm ent o f  th e  v ie w p o in t o f the  
photographer— are sa id  to  be p ro o f th a t  the  
lens used had been accu ra te ly  corrected to  
y ie ld  w h a t is kno w n  as a f la t  f ie ld  and kn o w 
ledge o f th e  angle to  th e  h o riz o n ta l p lane a t 
w h ich  th e  camera was he ld.

Reference is made here to  the  sc ie n tific  
problem s w h ic h  have ju s t  been in d ica te d  n o t b y  
w ay o f  preface to  an y  ju d ic ia l conclusion as to  
the  tru e  va lue o f  the  photographs ir i  question 
as th e  basis fo r  geom etric  surveys o f  th e  scenes 
th e y  present, b u t  to  emphasise tw o  m an ifes t 
p ropositions, one th a t  th e  s k il l  o r science 
ca lled fo r b y  th e  ta sk  m en tioned  is n o t th a t  o f 
th e  la nd  su rve yo r and th e  o th e r th a t  the re  
was n o t before th e  C ourt o f Appea l th e  evidence 
° f  an y  w itness s k ille d  and experienced in  the  
discharge o f such a task.

W h a t fo llow s in  th e ir  Lo rdsh ips ’ v ie w  upon 
th e  e x a m in a tio n  w h ich  has now  been made 

V o l . X V I I I . ,  N . S.

o f  th e  new evidence rece ived in  the  C ourt o f  
A ppea l is  th a t  s ta n d in g  alone i t  does n o t 
w a rra n t depa rtu re  fro m  the  ju d g m e n t o f the  
c o u rt o f  f ir s t  instance, w h ich , w ith o u t new 
evidence, was a d m itte d  to  be unim peachable.

The ju d g m e n t o f the  learned C h ie f Justice , 
m oreover, as has a lready been m entioned, 
proceeded upon tw o  grounds : f irs t ly ,  accept
ance o f  th e  Crown C ity 's  place o f  co llis ion , and, 
secondly, cons idera tion  o f  th e  questions o f  
n a u tica l s k i l l  w h ic h  arise i f  th e  St. A lbans' 
place o f co llis ion  be assumed.

T h e ir  Lo rdsh ips  had th e  advantage a t the  
hearing  o f th e  assistance o f  n a u tica l assessors 
to  w hom  th e y  s u b m itte d  a series o f questions 
bearing  im m e d ia te ly  on th e  case made fo r  th e  
St. A lbans.

As to  th e  p o in t o f  t im e , and th e  place a t 
w h ic h  on her course, as s ta ted  on her behalf, 
th e  St. A lbans  cou ld p ro p e rly  ta ke  he lm  ac tio n , 
engine ac tio n , o r bo th , th e  v ie w  sta ted  b y  the  
assessors was th a t  th e  St. A lbans  ough t n o t to  
approach th e  L ig h t  and  H ead nearer th a n  
500 f t .  and th a t  she w ou ld  be in  a p o s itio n  to  
p o r t  her he lm  fo r  ro u n d in g  th e  head when the  
ligh thouse  was on a bearing  o f 276 degrees and a t 
th e  d istance o f  abou t 580 f t .  shown in  th e  lin e  o f 
her course m arked  on one o f  th e  plans p u t  in  
evidence, b u t  th a t  th is  is a po s itio n  nearer the  
shoal w a te r th a n  should be ta ke n  except to  
avo id  co llis ion .

As to  th e  narrow est b re ad th  o f w a te rw ay 
in  w h ic h  th e  St. A lbans, in  good order and 
p ro p e rly  nav igated , cou ld  c e rta in ly  be able to  
m ake her tu rn in g  m ovem ent so as to  round  
B ra d le y  H ead in  sa fe ty  and proceed on her 
new course w estw ard th e  assessors sta ted  i t  
a t 250 f t . ,  b u t added th a t  w i th  the  Crown C ity  
in  v ie w  and B ra d le y  H ead to  be rounded, to  
ro u n d  w ith in  th is  d istance o f  th e  Crown C ity  
w o u ld  in v o lv e  considerable r is k  to  b o th  vessels.

H a v in g  regard to  th e  accepted p o s itio n  o f  
th e  Crown C ity  in  re la tio n  to  the  O rungal and 
th e  p o in t n o rth w a rd  o f B ra d le y  H ead a t w h ich  
th e  St. A lbans  decla red ly  passed th e  O rungal, 
th e  assessors were asked w hethe r th e  St. 
Albans  w o u ld  be h indered o r embarrassed in  
shaping to  pass on and keep clear o f  th e  Crown 
C ity  i f  th e  O rungal's  d istance fro m  th e  L ig h t  
when abeam o f  th e  L ig h t  was 1100 f t .  o r 1200 f t .  
T h e y  rep lie d  th a t  under these cond itions the  
St. A lbans  should n o t have been h indered  o r 
embarrassed.

The assessors were asked fu r th e r  : assum ing 
th e  place o f c o llis io n  alleged b y  the  St. A lbans, 
and the  Crown C ity  on th e  course o f  95 degrees 
w h ic h  b ro u g h t her to  th a t  p o in t, cou ld  the  
St. A lbans  b y  reasonable care have avo ided 
co llis ion  ? T hey  rep lie d  th a t  fro m  a seaman’s 
p o in t o f  v ie w  th e  St. A lbans  on th a t  assum ption 
had a som ewhat d if f ic u lt  p rob lem , considering 
th a t  he r speed was o n ly  abou t 4 kno ts  and 
her tu rn in g  power there fore v e ry  slow. They 
am p lifie d  th e ir  answer thus  : She had tw o  
a lte rna tives  (a) to  go fu l l  speed ahead in  hopes 
she cou ld  tu rn  su ffic ie n tly  fas t to  clear the  
Crown C ity  ; and g ive  one sho rt b las t ; (6) to  
go fu l l  speed astern and le t go anchor ; th is

D  D
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she d id  ; b u t  n o t soon enough. She veered 
her cable to  30 fa thom s. H a d  she checked i t  
a t 15 o r 20 fa thom s i t  m ig h t have b ro u g h t her up 
ju s t  in  t im e  to  avo id  co llis ion . Reasonable 
care was taken, b u t ju s t too  la te .

The la s t o f these answers th row s l ig h t  on a 
s tr ik in g  p a r t o f the  evidence in  th e  case, th a t,  
nam ely, w h ich  suggests th a t  th e  St. A lbans  
b o th  fa iled  to  m ake her tu rn  and fa ile d  to  
b r in g  up, as p ro m p tly  as those in  charge o f 
her expected. The rea l cause o f  th e  co llis ion  
seems to  be p ro b a b ly  fou nd  in  th is  fa ilu re .

As fa r  as the  re la tive  s itua tions  o f the  
vessels a t m a te ria l po in ts  o f  t im e  are concerned 
th e ir  Lo rdsh ips, accepting as th e y  do the  
advice o f the  n a u tica l assessors, are satisfied 
th a t  th e  co llis io n  was due n o t to  th e  St. A lbans  
be ing k e p t b y  th e  Crown C ity  so close to  the  
shore th a t  she had  n o t room  to  m ake her 
tu rn in g  m ovem ent in  safe ty, clear o f the  
Crown C ity , b u t to  he r fa ilu re  fro m  causes 
in c id e n ta l to  her ow n n a v ig a tio n  b o th  to  m ake 
the  tu rn  and keep clear o f th e  Crown C ity .

The questions w h ich  were ra ised between 
th e  pa rties, as to  th e  effect o f  the  various 
R egu la tions fo r  P reve n tin g  Collisions a t Sea, 
w h ich  co n tro l n a v ig a tio n  o f vessels passing in  
a na rrow  channel and decide as between 
approaching vessels w h ich  is the  “  g ive  w ay ”  
sh ip , depend upon conclusions o f fa c t as to  
th e  ex te n t and bounds o f  th e  na rrow  channel 
to  w h ich  th e  re leva n t re g u la tio n  is to  be 
app lied  and as to  the  re la tiv e  m ovem ents o f 
th e  Crown C ity  and th e  St. A lbans, before the  
co llis ion , w h ich , in  v ie w  o f  the  conclusions 
a lready sta ted, w o u ld  n o t use fu lly  be exam ined 
in  th e  present case.

T h e ir  Lo rdsh ips  w i l l  h u m b ly  advise H is  
M a jes ty  th a t  th e  appeal should be allow ed, 
and the  ju d g m e n t o f  th e  C h ie f Jus tice  restored, 
and th a t  th e  respondents should pa y  the  
appe llan ts ’ costs here and below.

A ppea l allowed.

S o lic ito rs  fo r  the  appe llants, Thomas Cooper 
and Co.

S olic ito rs  fo r  the  respondents, W ill ia m  A .  
C rum p  and Son.

Nov. 10, 11, 13, 14, 1930, and J a n . 13, 1931.

(P re s e n t: Lo rds Merrivale, Atkin, Russell,
Macmillan, and Sir Launcelot Sanderson.)

Steamship Eurana v . Burrard Inlet Tunnel 
and Bridge Company, (a)

ON appeal from the exchequer court of
C A N A D A .

Canada— R a ilw ay  bridge over navigable channel 
— Obstruction to navigation— Damage caused 
to ship  —  Statutory au tho rity  —  Interference 
am ounting to pu b lic  nuisance— R a ilw ay  A c t 
(R . S. Can., 1927, c. 170), ss. 3, 245, 248.

(o) Reported by Edward J. M. Chai'LIN, Esq., Barrlster-at-
Law.

The respondent company, which was incorporated  
by a D o m in ion  statute (9 &  10 Edw . 7, c. 74), 
b u ilt a ra ilw a y  bridge over the Second Narrows  
in  the harbour o f Vancouver, B .C . B y  sect. 16 
o f that A c t the R a ilw ay  A ct, c. 68, Statutes o f 
Canada 1919, was made applicable to the 
company. The general p la n  fo r  the bridge was 
approved by the Governor in  Council in  1913. 
I n  J u ly  1923 the company obtained a con
struction order fro m  the R a ilw ay  Board, but 
the p lans o f the bridge approved by such order 
differed fro m  the general p la n  approved in  1913. 
F urthe r alterations were required by the 
R a ilw ay  Board, and the work  was f in a lly  com
pleted in  A ug . 1925. B y  sect. 8 o f the A c t i t  
was provided that the bridge was “  not to 
in terfere w ith  nav iga tion .”

I n  an action fo r  damages a ris ing  fro m  a collis ion  
between the appellants’’ steamship E . and the 
respondents' bridge, in  which the appellants 
counter-claimed fo r  damages to the ir sh ip  on 
the ground that the bridge was an u n la w fu l 
obstruction to navigation.

H e ld  (1) on the facts, that the bridge in  its  present 
fo rm  substantia lly  in terfered w ith  navigation ;
(2) that even i f  the p rov is ions o f the R a ilw ay  
A c t had been s tric tly  observed in  every pa rticu la r, 
the power to construct and m a in ta in  the bridge 
was lim ite d  by the express condition that i t  was 
not to interfere w ith  n a v ig a tio n ;  and  (3) 
that the defendants had suffered damage by 
reason o f a substantia l interference w ith  naviga
tion  am ounting to a pu b lic  nuisance fo r  which 
there was no statutory au thority . The counter
c la im  m ust accordingly be rem itted fo r  damages 
to be assessed.

Decision o f the Exchequer Court o f Canada (1930) 
E x . C. R . 38, reversed.

Appeal fro m  th e  ju d g m e n t o f M aclean, J . 
P resident o f  th e  E xchequer C ourt o f Canada, 
da ted th e  8 th  Dec. 1929, a ff irm in g  th e  ju d g m e n t 
o f  M a rt in , L .J .A .  fo r  th e  A d m ira lty  D is tr ic t  o f 
B r it is h  C o lum bia . The appe llan ts ’ steam ship 
E ura na  co llid ed  w ith  th e  respondents’ b ridge 
across th e  Second N arrow s o f  Vancouver 
H a rb o u r w h ile  endeavouring to  nav igate  th rou gh  
th e  bascule span in  th e  b ridge. The p la in tiffs , 
th e  present respondents, c la im ed damages 
against th e  defendants, th e  present appellants, 
in  respect o f  in ju r y  to  th e ir  b ridge, and the  
appe llants counterc la im ed fo r damages to  th e ir  
sh ip  a ris ing  o u t o f  th e  b ridge  be ing  an obstruc
t io n  to  na v ig a tion . The respondent com pany 
was created b y  A c t  o f  P a rlia m e n t o f  Canada 
(9 &  10 E d w . 7, c. 74) w i th  powers to  b u ild  and 
operate a ra ilw a y , in c lu d in g  th e  b ridge  in  
q u e s t io n ; and th e  A c t  inco rp o ra ted  the  
R a ilw a y  A c t. B y  sect. 8 th e  b ridge  was “  no t 
to  in te rfe re  w ith  n a v ig a tio n .”  Sect. 245 
con ta ined  a general p ro h ib it io n  aga inst im 
ped ing  free n a v ig a tio n  o f  any r iv e r, w a te r, or 
canal over w h ic h  th e  ra ilw a y  was carried . B y  
sect. 248 before com m encing th e  w o rk  the  
com pany had  to  s u b m it to  the  M in is te r o f P u b lic  
W orks  fo r  ap p rova l b y  th e  G overnor in  Council 
a general p la n  o f th e  w orks to  be constructed, 
and a fte r  ap p ro va l a p p ly  to  th e  bo a rd  fo r  an
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order a u th o ris in g  th e  con s tru c tion  o f the  works. 
B y  sect. 3 th e  A c t  was to  be construed as in 
corpora te  w ith  th e  specia l A c t, b u t where the  
prov is ions o f  th e  A c t  and o f  any specia l A c t 
passed b y  th e  P a rlia m e n t o f Canada re la ted  to  
th e  same su b je c t-m a tte r the  p rov is ions o f  the  
specia l A c t were, in  so fa r  as was necessary to  
g ive  effect to  such specia l A c t  to  ove rride  the  
p rov is ions o f  th e  R a ilw a y  A c t. B o th  courts 
fou nd  th e  vessel n o t to  b lam e fo r th e  damage 
to  th e  b ridge, and the re  was no appeal fro m  th a t  
decision. On th e  coun te rc la im  th a t  the  damage 
was due to  th e  b ridg e  be ing an u n la w fu l 
o b s tru c tio n  to  n a v ig a tio n  th e  t r ia l  judge  found  
th a t  th e  b ridge  s u b s ta n tia lly  increased the 
n a tu ra l d ifficu ltie s  o f na v ig a tion , b u t he found, 
on th e  o the r hand , th a t  the  b ridge  was au thorised 
b y  s ta tu te  to  be the re  in  its  e x is tin g  fo rm , and 
th a t  th e  shipowners had no cause o f  ac tion . 
The P resident o f  th e  E xchequer C ourt agreed 
w ith  th e  t r ia l  judge  as to  s ta tu to ry  a u th o r ity  
fo r  th e  erection  o f  th e  bridge . The case is 
rep o rted  (1930) E x . C. R . 38. T he  shipowners 
appealed.

M a r t in  G riffin , K .C . and G. St. C. P ilche r 
fo r th e  appe llants.

D uga ld  Donaghy, K .C ., Theobald M athew  and 
Edmondson fo r  the  respondents.

The considered op in io n  o f th e ir  Lo rdsh ips 
was de live red  b y

L o rd  Atkin.—T h is  is an appeal fro m  a ju d g 
m e n t o f  th e  P resident o f th e  E xchequer C ourt 
o f Canada d ism iss ing an appeal fro m  th e  T r ia l 
Judge in  A d m ira lty  fo r th e  A d m ira lty  d is tr ic t  
o f  B r it is h  C o lum bia . T he  ac tio n  was b ro u g h t 
b y  th e  B u rra rd  In le t  T unn e l and B rid g e  
Com pany, th e  present respondents, he rea fte r 
ca lled  th e  b ridg e  com pany, against th e  owners 
o f th e  steam ship E u ra n a  fo r  damages susta ined 
b y  th e  b ridge  com pany th ro u g h  th e  sh ip  
com ing  in to  co llis ion  w ith  th e ir  b ridge  over 
the  Second N arrow s in  th e  ha rbo u r o f 
V ancouver. The shipowners counterc la im ed 
aga inst th e  b ridg e  com pany in  respect o f  the  
damage to  th e ir  sh ip  caused b y  th e  co llis ion , 
a lleg ing  th a t  th e  b ridg e  was a w ro n g fu l obstruc
t io n  to  the  n a v ig a tio n  o f  th e  ha rbou r. B o th  
c la im  and coun te rc la im  were dism issed b y  the  
t r ia l  judge, and on appeal b y  th e  shipowners 
the  ju d g m e n t d ism iss ing th e ir  coun te rc la im  was 
a ffirm ed b y  th e  pres ident o f  th e  Exchequer 
C ourt.

The ha rbou r o f  V ancouver runs fo r some 
m iles in la n d  easterly  fro m  th e  sea. A t  tw o  
po in ts  kno w n  as th e  F irs t  and th e  Second 
N arrow s th e  w a te rw ay is con tracted . The 
b ridge in  question  is b u i l t  over the  Second 
N arrow s. I t  carries b o th  a ra ilw a y  tra c k  and 
a road tra c k  and appears to  a ffo rd  a va luab le  
connection between N . and S. V ancouver and 
the ra ilw a ys  on e ith e r side o f  th e  ha rbou r. I t  
consists o f  f ive  spans b u i l t  on p iers, some o f 
w h ich  are in  th e  w a te rw ay. The h e ig h t is 
- 2 f t .  above h ig h  w a te r leve l, b u t one o f  the  
spans, 150 ft. in  w id th , is ra ised b y  a bascule 
and thus affords means fo r th e  passage o f

vessels. The navigable channel take n  fro m  th e  
five -fa th om  lines a t lo w  w a te r is a t th e  s ite  o f  
th e  b ridge  500 ft. The ad jacent la nd  slopes 
m ore steep ly to  th e  w a te r leve l on the  south 
side th a n  on th e  n o rth . The o rd in a ry  course 
o f  n a v ig a tio n  before the re  was a b ridge  was 
tow ards th e  sou the rly  side o f  th e  w a te rw ay ; 
th e  bascule span is th e  sou thernm ost span o f  
those covering th e  o r ig in a l navigable w a te rw ay. 
The t id e  rim s b o th  ways w ith  considerable 
v e lo c ity , ran g ing  fro m  fo u r to  seven kno ts  a t 
flood on d iffe re n t tides. Before th e  b ridge  was 
b u i l t  th e  N arrow s were nav igab le  a t a ll stages 
o f  th e  tides  b y  sm alle r vessels ; la rge r vessels 
avo ided the  fu l l  s treng th  o f the  la rge r tides, 
b u t  o therw ise were n o t res tric ted . The effect 
o f th e  con s tru c tion  o f  th e  b ridge  is th a t,  ow ing  
to  th e  p ro x im ity  o f  th e  open span to  the  
southern  shore, th e  space ava ilab le  fo r  o u t
go ing  vessels to  lin e  up fo r  the  span is incon
v e n ie n tly  res tric ted , and th a t  a ll vessels are 
exposed to  cross-currents som etim es ac tin g  
o n ly  beneath the  surface, w h ic h  set the m  e ith e r 
aw ay fro m  th e  open ing o r across th e  bridge. 
T he  resu lt is  th a t  i t  is  found  undesirab le  to  
nav iga te  th ro u g h  th e  b ridge  except a t slack 
w ate r, w h ich  lasts abou t h a lf  an ho u r. N a v ig 
ab le hours, the re fore , are confined to  abou t 
tw o  hours in  th e  tw e n ty -fo u r. T he  d if f ic u lty  
o f th e  n a v ig a tio n  is illu s tra te d  b y  th e  co llis ion  
in  question. The E urana , a s team ship o f  
5,689 tons gross, 400 ft. in  leng th , 5 6 ft. beam, 
was proceeding ou tw a rd  under charge o f  a 
p i lo t  in  d a y lig h t a t 6 p .m . in  M arch  1927. 
T he  t id e  was lo w  w a te r slack. She had 
s tra igh tened  to  pass th e  span, b u t  when abou t 
600 ft. aw ay and under s lig h t s ta rboa rd  he lm , 
he r speed be ing  abou t fo u r kno ts , she to o k  a 
sheer to  starboard , and tho ugh  engines were 
reversed and b o th  anchors dropped, she 
co llid ed  w ith  th e  cen tra l span o f th e  b ridge  and 
suffered considerable damage to  her to p  
ham per. The  t r ia l  judge  fou nd  her n o t to  
b lam e, a decis ion a ffirm ed b y  th e  president, 
fro m  w h ic h  the re  has been no appeal to  th is  
board . The sh ip  counterc la im s against th e  
b ridge  com pany on the  g round  th a t  the  damage 
was due to  th e  b ridge  be ing  an un la w fu l 
o b s tru c tio n  to  na v ig a tion . The t r ia l  ju d g e  
fou nd  th a t  th e  b ridge  s u b s ta n tia lly  increased 
th e  n a tu ra l d ifficu ltie s  o f  n a v ig a tio n  in  three 
respects : in  c o n tra c tin g  th e  space in  w h ich  
i t  is  necessary fo r  ships to  lin e  up ou tw ards, 
and to  manoeuvre a fte r  passing inw ards ; in  
ad d ing  to  th e  un ce rta in  cond itions  o f  t id a l 
currents in  th e  v ic in it y  o f  th e  bridge , and in  
increasing th e  force o f  th e  cu rre n t th ro u g h  
th e  open span. T he  learned judge, however, 
found  th a t  th e  b ridg e  was au thorised b y  s ta tu te  
to  be the re  in  its  e x is tin g  fo rm  and th a t  the  
shipowners had no cause o f ac tion . The 
learned pres ident agreed w ith  the  t r ia l  ju d g e  
as to  s ta tu to ry  a u th o r ity ,  and d id  n o t f in d  i t  
necessary to  express an o p in io n  as to  th e  effect 
o f  th e  b ridge  on na v ig a tion , except fo r  a s ta te 
m en t th a t  a t the  t im e  and place in  question  
cond itions  p reva iled  th a t  un do ub te d ly  made 
n a v ig a tio n  th ro u g h  the  bascule span ex tre m e ly
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d iff ic u lt .  There was evidence th a t  since the  
bridge r^as opened in  N o v . 1925, and before the  
t r ia l  in  N ov. and  Dec. 1928, several o th e r vessels 
had e ith e r co llided  o r n a rro w ly  avo ided co llis ion  
w ith  th e  bridge.

H a v in g  regard to  th e  fac ts  s ta ted  above 
and in  p a rtic u la r to  th e  im p o rta n t c ircum stance 
n o t m en tioned  b y  th e  t r ia l  judge  th a t  ow ing  
to  th e  con s tru c tion  o f  the  b ridge  n a v ig a tio n  is 
now  confined to  th e  periods o f  s lack w a te r 
a m o un ting  in  a l l to  o n ly  abou t tw o  hours o f 
the  tw e n ty -fo u r, th e ir  Lo rdsh ips  have no do ub t 
th a t  i t  was p roved  th a t  th e  b ridge  in  its  present 
fo rm  su b s ta n tia lly  in te rfe res w ith  na v ig a tion . 
Unless, therefore, th e  b ridge  com pany can 
estab lish  s ta tu to ry  a u th o r ity  fo r  e recting  such 
a bridge, th e y  have caused a p u b lic  nuisance b y  
ob s tru c tin g  th e  navigable h igh w ay  ; and the  
shipowners w ho have suffered special damage 
in  th e  damage caused to  th e ir  sh ip  b y  the  
nuisance w i l l  have a cause o f ac tio n  against 
th e m  fo r  damages.

I t  is necessary, the re fore, to  consider the  
sta tu tes and  th e  execu tive  orders thereunder 
upon w h ic h  th e  p la in t if fs  re ly . The bridge 
com pany was inco rpo ra ted  b y  a do m in io n  
s ta tu te  (9 &  10 E d w . 7, c. 74), an A c t  to  in 
corpora te th e  B u rra rd  In le t  T unne l and B ridge  
Com pany. B y  sect. 8 : “  The com pany m ay 
la y  ou t, construct, operate, m a in ta in  and use 
a tu n n e l under th e  F irs t  N a rrow s o f  B u rra rd  
In le t  and a b ridge  over th e  Second N arrow s 
o f  B u rra rd  In le t  fo r  fo o t passengers, carriages, 
s treet, ra ilw a y  and ra ilw a y  purposes w ith  the  
necessary approaches fro m  some conven ien t 
po in ts  on th e  sou th  shore in  o r near th e  c it y  o f 
Vancouver to  po in ts  on th e  opposite  shore o f 
B u rra rd  In le t  so as n o t to  in te rfe re  w ith  
n a v ig a tio n .”  The section proceeds to  g ive 
powers to  cons truc t and operate lines o f ra ilw a y  
to  connect w ith  th e  lines o f  ce rta in  scheduled 
companies. B y  sect. 16 “  The R a ilw a y  A c t 
sha ll a p p ly  to  th e  com pany and its  under
ta k in g .”  I t  is to  be observed th a t  th e  a u th o r ity  
g iven  b y  th e  special A c t  is  to  cons truc t and 
m a in ta in  a b ridge  “  so as n o t to  in te rfe re  w ith  
n a v ig a tio n .”  R e ly in g  on th e  special A c t 
alone, th e  b ridge  com pany o b ta in  no p ro te c tio n  
fo r  a b ridge  w h ic h  does in te rfe re  w ith  na v ig a 
t io n . B u t  th e  p la in t if fs  found  themselves on 
th e  prov is ions o f  th e  in co rpo ra ted  R a ilw a y  A c t. 
U n de r th a t  A c t  th e y  say th e y  have to  s u b m it 
th e ir  p lans to  th e  G overnor in  C ouncil and to  
th e  R a ilw a y  B oard , w ho are spec ia lly  charged 
to  consider m a tte rs  o f  na v ig a tion , and w ith o u t 
whose a u th o r ity  th e y  m a y  n o t con s tru c t the  
b ridge. The G overnor in  C ouncil and  th e  R a il
w a y  B oa rd  are, i t  is  said, th e  bodies designated 
to  decide w hethe r th e  b ridg e  in te rfe res w ith  
n a v ig a tio n  o r no t, and, i f  th e y  are satisfied, no 
fu r th e r  question arises. T h e ir  Lo rdsh ips  can
n o t accept th is  con ten tion . T he  R a ilw a y  A c t, 
a general A c t, con ta ins a fascicu lus o f clauses 
under a head ing “  R especting N av igab le  
W aters ,”  w h ic h  con ta ins prov is ions fo r  th e  p ro 
te c tio n  o f  r ig h ts  o f  na v ig a tion . Sect. 245 
conta ins a general p ro h ib it io n  against causing 
o b s tru c tio n  in  o r im p ed ing  free na v ig a tion

o f  an y  r iv e r, w a te r, stream  o r canal over w h ich  
th e  ra ilw a y  is ca rried . B y  sect. 47, whenever 
th e  ra ilw a y  is proposed to  be carried  over any 
navigab le  w a te r b y  means o f  a bridge , the  
board  m ay  d ire c t w i th  w h a t spans o r headway 
o r open ing spans the  b ridge  sha ll be constructed, 
“ as to  th e  board  m ay  seem exped ien t fo r  the  
p rope r p ro te c tio n  o f n a v ig a tio n .”  B y  sect. 248, 
when th e  com pany desires to  con s tru c t a 
b ridg e  over nav igab le  waters, th e  com pany, 
before com m encing th e  w o rk , sha ll s u b m it to  
the  M in is te r o f P u b lic  W orks  fo r  ap p rova l b y  
th e  G overnor in  C ouncil a general p lan  o f  the  
s ite  and  o f  th e  w orks to  be constructed, and 
a fte r  ap p rova l a p p ly  to  th e  board  fo r  an  order 
a u tho ris ing  th e  con s tru c tion  o f  th e  w ork , 
t ra n s m itt in g  th e  approved plans and also d e ta il 
p lans. N o  d e v ia tio n  fro m  th e  s ite  o r plans 
approved b y  th e  G overnor in  C ounc il is  to  be 
made w ith o u t th e  consent o f  th e  G overnor in  
C ouncil. The board  m ay  a lte r th e  d e ta il 
p lans, and m ake an o rder fo r  th e  con s tru c tion  
o f th e  w o rk  (sub-sect. (4)), and upon  such order 
be ing g ran ted  th e  com pany sha ll be au thorised 
to  cons truc t such w o rk  in  accordance th e re w ith  ; 
on  com p le tion  th e  board  m ay  g ra n t an order 
a u tho ris ing  th e  use o r opera tion  o f  th e  w o rk . 
The B rid ge  Com pany fro m  t im e  to  t im e  made 
various app lica tions  fo r  ap p rova l o f th e ir  plans 
and fo r  a u th o r ity  to  cons truc t and use the  
w o rk , and ob ta ined  various orders upon w h ich  
th e y  re ly . The sh ip p in g  com pany contest 
th e  v a l id i ty  o f  these orders, a lleg ing  th a t  the  
s ta tu to ry  requ irem en ts  were n o t observed.

T h a t th e  s t r ic t  p rov is ions o f  th e  s ta tu te  
were departed fro m  is beyond question. In  
1913 th e  com pany su b m itte d  to  th e  G overnor 
in  C ouncil a p la n  fo r a sw ing  b ridge . T h is  was 
approved, b u t  n o th in g  fu r th e r  was done. In  
A p r i l  1923, th e  com pany su b m itte d  to  the  
G overnor in  C ounc il th e  p lan  o f a bascule 
b ridg e  and ob ta ined  approva l. T hey  then  
su b m itte d  th is  p la n  fo r  approva l, w i th  d e ta il 
draw ings, to  th e  R a ilw a y  B oard . T hey  ob ta ined 
a con s tru c tion  o rder fro m  th e  R a ilw a y  B o a rd  in  
J u ly  1923, b u t th e  plans o f  th e  b ridge  approved 
b y  such o rder d iffe red  fro m  th e  general p lan  
approved b y  th e  G overnor in  C ouncil. The 
la tte r  p ro v id ed  fo r tw o  spans and fo u r  piers; 
th e  new plans fo r th ree  spans and five  p iers ; 
th e  le n g th  o f  th e  b ridg e  was a lte red, and  the  
p o s it io n  o f  some o f th e  piers was su b s ta n tia lly  
changed. I n  1924, w hen a  considerable p a rt 
o f  th e  w o rk  was done, fears were en te rta ined  
as to  th e  effect on na v ig a tio n . A  boa rd  o f 
con su lting  engineers was set up , and in  accord
ance w ith  th e ir  recom m endations plans were 
prepared show ing a lte ra tions  b y  ra is in g  the  
b ridge  5 ft., con s tru c ting  tw o  a d d itio n a l spans, 
m a k in g  a lte ra tio n  in  th e  s tru c tu re  o f  th e  piers, 
and  d is m a n tlin g  and reco ns truc tin g  p a r t  o f  the  
tres tle  supers tructure .

These plans were s u b m itte d  d ire c t to  the  
R a ilw a y  B o a rd  and a co n s tru c tio n  order 
ob ta in e d  in  M a r. 1925. The b ridge  was con
s tru c te d  in  accordance w ith  these plans, and 
i t  was n o t t i l l  A ug . 1925, w hen th e  w o rk  was 
p ra c t ic a l ly  com plete, th a t  th e  new plans were
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s u b m itte d  fo r  th e  app rova l o f  th e  G overnor in  
C ouncil. T hey  were on th is  occasion n o t sub
m it te d  b y  th e  B rid ge  Com pany on th e  recom 
m enda tion  o f  th e  M in is te r o f  P u b lic  W orks 
under th e  R a ilw a y  A c t, b u t  were s u b m itte d  b y  
th e  Vancouver H a rb o u r Com m issioners on the  
recom m endation  o f  th e  M in is te r o f M a rine  and 
F isheries under th e  V ancouver H a rb o u r Com
m issioners A c t  fo r  th e  purpose o f  o b ta in in g  
pe rm iss ion to  assist th e  B rid ge  Com pany 
f in a n c ia lly  to  m eet th e  expenses o f  a lte r in g  the  
bridge . In  O ct. 1925 th e  R a ilw a y  B oa rd  made 
an o rder a u tho ris ing  th e  use o f th e  b ridge . 
T he  learned P resident was o f  o p in io n  th a t  
th o u g h  the re  m ig h t have been la x i t y  in  observ
in g  th e  precise d irec tio ns  o f  th e  s ta tu te , y e t 
th e  precise o rder in  w h ic h  th e  G overnor in  
C ounc il and th e  R a ilw a y  B oa rd  approved the  
plans was n o t o f im p o rtan ce  and th e  procedura l 
de fau lts  were w a ived  in  th e  fin a l sanc tion  o f 
th e  plans o f  th e  b ridg e  as com ple ted. H e  came 
to  th e  conclusion th a t  th e  s ta tu to ry  cond itions  
were com p lied  w ith  w ith in  th e  s p ir i t  and in te n t 
o f  th e  R a ilw a y  A c t. I n  th e  v ie w  th e ir  Lo rdsh ips 
ta ke  o f th e  case i t  is  n o t necessary to  express a 
fin a l o p in io n  upon  th is  p a r t  o f th e  case. T hey  
con ten t themselves w i th  say ing  th a t  the re  is 
exce llen t a u th o r ity  fo r  re q u ir in g  s ta tu to ry  con
d it io n s  to  be s t r ic t ly  fu lf il le d  i f  in te rfe rence 
w ith  p u b lic  r ig h ts  is to  be ju s tifie d . T hey  m ust 
n o t be ta k e n  to  assent to  th e  v ie w  expressed 
on th is  p a r t  o f th e  case in  th e  courts  below .

B u t even i f  i t  be assumed th a t  th e  p ro 
v is ions o f  th e  R a ilw a y  A c t  were s t r ic t ly  
observed in  every p a rtic u la r, w i l l  th e  B rid ge  
C om pany be p ro te c ted  i f  in  fa c t th e  bridge , 
w hen constructed, does in te rfe re  w ith  na v ig a 
t io n  ? I n  th e ir  Lo rdsh ips ’ o p in io n  the re  can 
be o n ly  one answer. T he  special A c t  w h ich  
con s titu tes  th e  B rid g e  C om pany and confers 
upon th e m  th e  power to  con s tru c t and m a in 
ta in  th e  b ridge  l im its  th e  pow er b y  th e  express 
c o n d itio n  th a t  th e  b ridg e  is  n o t to  in te rfe re  
w ith  na v ig a tion . T h is  s t ip u la tio n  in  fa v o u r o f 
p u b lic  r ig h ts  con tro ls  th e  whole a c tiv itie s  o f the  
com pany. I t  is  absolute and i t  canno t be 
supposed th a t  th e  in c o rp o ra tio n  o f p rov is ions o f 
a general A c t  im p lie d  th e  in te n tio n  o f th e  Leg is
la tu re  th a t  nevertheless th e  b ridge  m ig h t in te r 
fere w ith  n a v ig a tio n  i f  th e  R a ilw a y  B oa rd  so 
p e rm itte d . T h e ir  Lo rdsh ips  w o u ld  have no 
d if f ic u lty  in  a r r iv in g  a t th is  conclusion ap a rt 
fro m  th e  express p rov is ions  o f th e  R a ilw a y  A c t 
i ts e lf  re g u la tin g  th e  consequences o f its  in 
co rp o ra tio n  w ith  th e  specia l A c t. B u t  when 
those prov is ions are exam ined the  conclusion 
is con firm ed. B y  sect. 3 except as in  th is  A c t 
o therw ise p ro v id e d  : “  (a) T h is  A c t  sha ll be 
construed as inco rpo ra te  w ith  the  special A c t. 
(b) W here th e  p rov is ions o f  th is  A c t and o f 
an y  specia l A c t  passed b y  th e  P a rlia m e n t o f 
Canada re la te  to  th e  same sub je c t-m a tte r the  
p rov is ions o f  th e  specia l A c t  sha ll in  so fa r  as 
is necessary to  g ive  e ffect to  such specia l A c t 
be take n  to  ove rride  th e  p rov is ions o f th is  A c t.”

The prov is ions o f th e  specia l A c t  w i th  w h ich  
th is  case is concerned deal w i th  th e  same 
su b je c t-m a tte r as the  general A c t, nam ely, the

p ro te c tio n  o f  p u b lic  r ig h ts  o f  na v ig a tio n . E ven  
i f ,  the re fore , th e  p ro te c tio n  o f  n a v ig a tio n  in  the  
R a ilw a y  A c t  is qu a lifie d  b y  th e  d isc re tio n  o f  the  
R a ilw a y  B oard , as to  w h ic h  th e ir  Lo rdsh ips 
express no op in ion , th a t  qu a lifie d  p ro te c tio n  
w o u ld  be ove rridd en  b y  th e  absolute p ro te c tio n  
w h ic h  in  th e ir  Lo rdsh ips ’ op in io n  was g iven  
b y  th e  specia l A c t. I t  is  q u ite  a d iffe re n t 
m a tte r w hen th e  powers o f  th e  general A c t  to  
p ro te c t th e  p u b lic  are in vo ke d  so as to  in te rfe re  
w ith  th e  plans o f  th e  u n d e rta k in g  unde r th e  
special A c t  h a v in g  no specia l reference to  p u b lic  
p ro te c tio n . There, as has been decided b y  
th e  board  in  Canadian P ac ific  R a ilw ay  Com
p a ny  v . Corporation o f Toronto and others (104 
L . T . R ep. 724 ; (1911) A . C. 461), th e  sub ject- 
m a tte r  is n o t th e  same.

T h e ir  Lo rdsh ips , the re fore , are o f  o p in io n  
th a t  th e  defendants have suffered damage b y  
reason o f  the  con s tru c tion  and  m aintenance b y  
th e  B rid g e  C om pany o f a su b s ta n tia l in te r 
ference w ith  n a v ig a tio n  a m o un ting  to  a p u b lic  
nuisance, fo r  w h ic h  th e  defendants have no 
s ta tu to ry  a u th o r ity .  T hey  are o f o p in io n  th a t  
th e  appeal should be a llow ed, and th a t  so m uch 
o f  th e  o rder o f  M aclean, J . as d ism issed the  
defendants’ appeal w i th  costs be set aside, 
and th a t  so m uch o f th e  ju d g m e n t o f  M a rt in , J ., 
da ted th e  22nd A p r i l  1929, as d ism issed the  
cou n te r-c la im  w ith  costs and  d irec ted  th a t  
th e  costs o f th e  cou n te r-c la im  be set o ff against 
th e  costs o f  th e  ac tion , be set aside, and th a t  in  
lie u  th e re o f ju d g m e n t be entered fo r th e  
defendants on th e  cou n te r-c la im  fo r  damages 
to  be assessed, and th a t  th e  cou n te r-c la im  
shou ld  be re m itte d  to  th e  judge  o f th e  B r it is h  
C o lum b ia  A d m ira lty  D is tr ic t .  T hey  w i l l  h u m b ly  
advise H is  M a jes ty  acco rd ing ly . T he  p la in t if fs  
m us t p a y  th e  costs o f  th e  cou n te r-c la im  and 
o f  th e  defendants’ appeal to  th e  E xchequer 
C ourt and o f  th is  appeal. A ppga l

S o lic ito rs  fo r  th e  appe llan ts, W illia m  A .  
C rum p  and Son.

S o lic ito rs  fo r  th e  respondents, Berrym ans.

H IG H  C O U R T  OF JU S T IC E .

K IN G ’S B E N C H  D IV IS IO N .

M onday, J a n . 26, 1931.

(Before Rowlatt, J.)

Wetherall and Co . Limited v . The London 
Assurance, (a)

Insurance (M a r in e )— General average— Tim e  
charter— Voyage charter— Damage to vessel in  
avoid ing collis ion— Repairs carried out after 
te rm ination  o f voyage— C la im  by shipowners 
to be indem nified fo r  loss o f tim e hire— Y ork - 
A ntw erp  Rules, r r .  C., X .  (d), X I . ,  X V I I I .—  
M a rin e  Insurance A c t 1906 (6 E dw . 7, c. 41), 
s. 66.

(a) Reported by R. A. YU1 E, Esq., Barrister-at-Law.
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The p la in t if fs  were the owners o f the steamship
B ., which was insured w ith  the defendants. 
On prosecuting a voyage she took the ground  
in  avo id ing a collis ion . A fte r being refloated 
she accomplished her voyage, and then went 
in to  dock fo r  repairs. She had suffered a 
general average damage and also p a rtic u la r  
average damage, and both sets o f repa irs  were 
carried out sim ultaneously. The p la in t if fs  
claimed indem n ity  under the p o licy  fo r  loss 
o f fre ig h t w h ile  the vessel was under repa ir, 
basing the ir c la im  on the Y ork-A n tw erp  Rules 
which were incorporated in  the po licy .

H eld, that the defendants were not liable. 
The direct au tho rity  was The L e it r im  (9 
A sp. M a r. La w  Cas. 317 ; 87 L .  T . Rep. 
240 ; (1902) P . 256), and though the M a rin e  
Insurance A c t was passed after that decision 
there was nothing inconsistent in  sect. 66 o f  
that A c t w ith  that case. N o r d id  ru le  C. 
o f the Y o rk-A n tw erp  Rules 1924, which  
negatived on ly  a c la im  fo r  delay du rin g  a 
voyage, im p lie d ly  adm it delay after the voyage.

Action t r ie d  before R o w lac t, J . upon an agreed 
s ta tem ent o f facts.

The p la in t if fs  were th e  owners o f th e  steam
ship B lackto ft, and as such, fu l ly  in te rested in  a 
p o lic y  o f  m arine  assurance, da ted th e  19 th  Feb. 
1929, b y  w h ic h  th e  defendants, the  Lond on  
Assurance, insured th e  p la in t if fs  fo r  p a r t  o f  th e  
va lue o f th e  steamer fro m  th e  20 th  Feb. 1929 to  
th e  20 th  Feb. 1930, against th e  o rd in a ry  perils  
in  respect thereof. The  p o lic y  incorpora ted  
clause 9 o f th e  In s t itu te  T im e  Clauses, H u lls , 
w h ich  prov ides, in te r a lia , th a t  where the  
con tra c t o f  a ffre ig h tm en t so provides th e  general 
average a d ju s tm e n t sha ll be in  accordance w ith  
th e  Y o rk -A n tw e rp  Rules 1890 o r 1924. In  
M a y  1929, th e  steamer loaded a cargo o f coals 
a t Goole fo r  carriage to  R ouen under the  fo llo w 
in g  con tracts  : (a) A  t im e  cha rte r da ted the  
13 th  N o v . 1928, made between th e  p la in tiffs  
as owners and F enw ick  (W . F .) and Co. L im ite d , 
as charterers : (6) a voyage cha rte r da ted the  
23rd M ay  1929 made between F enw ick  (W . F .) 
and Co. L im ite d  as owners, and th e  H u m be r 
Coal C om pany L im ite d , as charterers ; (c) a 
b i l l  o f  la d in g  da ted th e  28 th  M ay  1929 d u ly  
signed b y  th e  m aster o f th e  steam er and in  
w h ich  th e  H u m be r Coal Com pany L im ite d  
appeared as shippers. E ach  o f these docu
m ents p ro v id ed  th a t  general average should be 
se ttled  in  accordance w ith  the  Y o rk -A n tw e rp  
R u les 1924. T he  steamer le f t  Goole a t te n  a.m . 
on th e  29 th  M a y  1929, b u t  a q u a rte r o f  an ho u r 
la te r, in  sw erv ing to  avo id  a co llis ion  w ith  
ano the r vessel, she to o k  the  ground on Goole 
Ness. She was n o t re floated u n t i l  12.45 p.m . 
on the  30 th  M ay  1929. The steamer suffered 
p a rtic u la r average damage w h ich , together 
w ith  ce rta in  o th e r such damage on th e  11 th  June 
1929, am ounted to  4461. 5s., and general 
average damage w h ich  am ounted to  4321. 5s. 
A f te r  be ing re floated, th e  steamer proceeded 
to  Rouen, where she discharged her cargo on 
o r abou t th e  4 th  June 1929, and on her re tu rn  
carried  ano the r cargo fro m  London  to  Goole.

She th e n  w e n t in to  th e  A le xan dra  D ock, H u ll,  
where she rem ained under rep a ir fro m  th e  11 th  
June  to  th e  20 th  June 1929, th e  to ta l period 
be ing n ine days n ine -and -a-ha lf hours. The 
p a rtic u la r average repairs and th e  general 
average repa irs  were carried  o u t con cu rre n tly  
and com ple ted s im u ltaneously. I f  th e  tw o  
sets o f  repairs had been carried  o u t separate ly 
each w o u ld  have occupied sub s ta n tia lly  the  
same t im e  as was occupied in  do ing  b o th  
toge ther, nam ely, n ine days n ine -and -a -ha lf 
hours. T he  p la in t if fs  es tim ated th e ir  loss b y  
reason o f  th e  de ten tio n  a t 1451. 18s. 7d. made 
up o f loss o f tim e -h ire  or, a lte rn a tiv e ly , dem ur
rage o r loss o f  p ro fit,  less ce rta in  expense 
saved. A n  average s ta tem ent da ted th e  13 th  
N o v . 1929, appo rtioned  th e  above loss a t t r ib u 
t in g  711. 16s. to  general average damage, and 
741. 2s. 7d. to  p a rtic u la r average damage. 
In c lu d in g  ce rta in  com m ission and in te res t 
charges, th e  to ta l am oun t a llow ed in  general 
average was 741. 14s. 3d. I f  th is  am oun t were 
co rre c tly  a llow ed th e n  i f  the  p la in t if fs  were 
e n tit le d  to  be indem n ified  b y  th e  defendants 
under th e  po licy , th e ir  p ro p o rtio n  w o u ld  be 
41. 7s. 6d. as fo r  a general average sacrifice, 
o r 31. 19s. as fo r  a general average expend itu re . 
The  p la in t if fs  c la im ed one o r o th e r o f  these 
p ropo rtions . The  defendants pleaded th a t  the  
de lay o r de ten tio n  o f th e  steamer was outside 
th e  scope o f  a general average loss.

M il le r ,  K .C . and W . L .  M c N a ir  fo r  the  
p la in tiffs .

Le Quesne, K .C . and S ir Robert Aske fo r  the  
defendants.

Rowlatt, J .— In  th is  case th e  question  is 
w hethe r th e  p la in t if f  shipowners can recover 
aga inst th e  unde rw rite rs  in  respect o f  de lay to  
th e  sh ip , w h ile  repa irs  necessitated b y  a general 
average ac t were be ing executed a fte r  the  
voyage had  been com ple ted. The facts are 
em bodied in  an agreed w r it te n  s ta tem ent upon 
w h ich  th e  case was argued. I  need n o t here 
set th e m  o u t again.

The f irs t  p o in t in  log ica l o rder— fo r  i f  i t  
succeeds i t  excludes a ll o th e r p o in ts— taken  
fo r  th e  defendants was th a t  th e  sh ip  was 
bound to  suffer th is  de lay fo r  th e  purpose o f 
repa irs  due to  a p a r tic u la r  average loss in 
curred before th e  general average, and th a t, 
as th e  general average repa irs  were done in  
th e  same pe riod , the re  was no de lay a ttr ib u ta b le  
to  th e  general average act. I n  m y  v ie w  i t  is 
n o t c lear th a t  th e  facts were as suggested, and 
th e  s ta tem ent o f  facts upon  w h ich  m y  decision 
was in v ite d  was n o t d raw n  to  b r in g  o u t th is  
p o in t. I t  seems to  me th a t  some o f th e  pa r
t ic u la r  average damage in v o lv e d  in  the  casua lty  
o f s tra n d in g  m ay  have occurred a fte r  some, 
a t least, o f  th e  general average damage hap
pened. I f  so, th e  general average loss was n o t 
in cu rred  b y  a vessel a lready doom ed to  th is  
de lay ( i f  I  m ay use th a t  expression) in  respect 
o f  a p a rtic u la r average loss, and the  p o in t fa ils .

A n o th e r p o in t w h ic h  was m ooted was 
w hethe r the  Y o rk -A n tw e rp  rules were under
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clause 9 o f  th e  In s t itu te  T im e  Clauses to  be 
in te rp re te d  accord ing to  th e  F rench  o r E ng lish  
p ractice . I  in tim a te d  m y  o p in io n  th a t  the  
E n g lish  p rac tice  is th e  re leva n t one. The 
con ten tio n  th a t  i t  is th e  F rench  is open to  the  
p la in t if fs  in  ano the r cou rt.

The question  th a t  rem ains m ay  be sta ted  
thus : M r. M ille r , fo r  th e  p la in t if fs , contended 
th a t  under th e  M arine  Insurance A c t, s. 66, 
and th e  Y o rk -A n tw e rp  Rules, as understood 
in  th is  c o u n try , loss b y  de lay fo r  th e  purpose o f 
execu ting  such repa irs  as these was in  p r in c ip le  
recoverable sub ject to  an excep tion  la id  down 
in  The Le itrim . (9 Asp. M a r. L a w  Cas. 317 ; 
87 L .  T . R ep. 240 ; (1902) P . 256) as regards 
de lay d u rin g  the  voyage when o ther in terests 
were su ffe ring  de lay also.

M r. Le  Quesne, on th e  o th e r hand, contended 
th a t  a ll de lay was ou ts ide  the  scope o f a general 
average loss a ltoge ther. H e  supported his 
a rgum ent b y  a c r it ic a l e xa m in a tio n  o f r .  C. 
o f the  Y o rk -A n tw e rp  Rules and b y  reference 
to  rules X I . ,  X V I I I . ,  and X .  (d ). H e  also 
argued th a t  such cases as The F ie ld  Steamship 
Company L im ite d  v . B u r r  (8 Asp. M ar. L a w  
Cas. 348, 529 ; 80 L .  T . R ep. 445 ; (1899) 1
Q. B . 579) and SheVoourne v . The L a w  Invest
ment Corporation  (8 Asp. M ar. L a w  Cas. 445 ; 
79 L .  T . Rep. 278 ; (1898) 2 Q. B . 626) show 
th a t  de lay is n o t fo r  th e  present purpose a 
d ire c t consequence o f th e  general average act.

In  F ie ld  v . B u r r  (sup.) i t  was he ld  th a t  the  
cost o f  d ischa rg ing a cargo w h ich  had become 
p u tr id  in  consequence o f a co llis ion  was n o t 
recoverable b y  th e  sh ipow ner under a p o lic y  
on h u ll and m ach inery . I n  Shelbourne v . The 
Law  Investment Corporation (sup.) a barge 
owner fa ile d  to  recover fro m  h is  unde rw rite rs  
in  respect o f de lay in  do ing  repa irs  neces
s ita te d  b y  a co llis ion . The p o lic y  in  th e  present 
case, sa id  M r. Le  Quesne, is on  h u ll and 
m ach inery , and consequently here, too , loss 
consequentia l on th e  ac tu a l damage, b u t 
ou tside th e  cost o f repa ir, canno t be recovered. 
In  the  v ie w  I  take  i t  is n o t necessary, and the re 
fore n o t advisable, to  discuss th e  relevance o f 
such cases to  cla im s fo r  a general average loss, 
a concep tion  de rived  p r im a r ily  fro m  th e  con
tra c t  o f a ffre ig h tm en t. I n  m y  v ie w  the 
defendants here are e n tit le d  to  succeed in  
th is  c o u rt upon the  d ire c t a u th o r ity  o f  the  
ju d g m e n t o f G ore ll Barnes, J . in  The L e itr im  
(sup.). T he  m a te ria l passage (9 A sp. M ar. 
L a w  Cas., a t p . 321 ; 87 L .  t ! Rep., a t p . 243 ;
(1902) P ., pp. 268, 269) is as fo llow s : “  B u t  i t  
does n o t a t a ll fo llo w  th a t  th e  m ere loss 
° f  the  p ro fita b le  em p lo ym e n t o f th e  vessel as 
d is tingu ished  fro m  ac tu a l expenses should in  
such a case be allow ed. I n  th e  f irs t  place, so 
ta r as I  can ascerta in , a loss o f th is  character 
has never been c la im ed in  general average. 
I t  is  n o t in tro d u ce d  in  th e  Y o rk -A n tw e rp  
Rules, no r can I  f in d  any trace  o f  i t  be ing 
allow ed b y  th e  laws o f  an y  fo re ign  cou n try , 
though  m any o f  the m  con ta in  prov is ions as to  
the  allowance in  th e  general average o f  the  
wages and m aintenance o f th e  crew. I t  m ay 
he said, w h y  on p rin c ip le  should n o t th e  loss

o f  t im e  be com pensated fo r  where th a t  loss is 
due to  th e  necessity fo r  re p a ir in g  damage, 
its e lf  th e  sub jec t o f general average ? I  th in k  
th e  answer is th a t  a lth ou gh  poss ib ly  the re  m ay 
be cases in  w h ic h  th e  loss o f t im e  is n o t com m on 
to  a ll concerned, a t any ra te  in  cases lik e  the  
present th e  loss o f t im e  is com m on to  a ll the  
pa rties  in te rested , and a ll suffer damage b y  
th e  de lay, so th a t  th e  damage b y  th e  loss 
o f t im e  m ay be considered p ro po rtio n a te  
to  th e  in te rests and m ay  be le ft  o u t o f 
cons idera tion .”

I t  seems to  me th a t,  w hen th e  learned judge 
speaks o f  a “  loss o f th is  character ”  as be ing 
h ith e r to  unkno w n  and n o t in tro d u ce d  b y  the  
Y o rk -A n tw e rp  Rules, he was speaking o f a ll 
de lay, and when, in  p o in tin g  o u t th a t  a ll 
in te rests are in v o lv e d  in  th e  de lay and th a t  i t  
is im p rac ticab le  to  w o rk  o u t a ll th e  c la im s, he 
allows th a t  poss ib ly  the re  m ay  be cases where 
th e  de lay does n o t a ffect the m  a ll. H e  does n o t 
m ean th a t  in  these cases the re  w o u ld  excep
t io n a lly  be a d iffe re n t ru le , b u t  is in d ic a tin g  
th a t  th e  p o s s ib ility  o f such cases does n o t 
a ffect th e  p ra c tic a l p r in c ip le .

I  have n o t fo rg o tte n  th a t  th e  M arine  
Insurance A c t was passed a fte r  th e  decision 
in  The L e itr im  (sup.), b u t  I  canno t read the  
language o f sect. 66 as incons is ten t w i th  i t .  
N o r do I  fo rge t th a t  ru le  C. o f  th e  Y o r k -  
A n tw e rp  Rules 1924 negatives o n ly  a c la im  
fo r  de lay d u r in g  th e  voyage. B u t  I  canno t 
accept th e  v ie w  th a t  th is  ru le  b y  th e  om ission 
expressly to  exclude im p lie d ly  a d m its  de lay 
a fte r  th e  voyage. F ro m  one p o in t o f  v ie w , as 
M r. Le  Quesne said, one w o u ld  th in k  i t  was 
excluded a fo r t io r i,  o r to  p u t  i t  in  ano the r w ay, 
a c la im  in  th a t  respect m ay n o t have been 
con tem pla ted  as c a llin g  fo r  m en tion .

I n  th e  resu lt, the re  m us t be ju d g m e n t fo r  
th e  defendants w ith  costs.

Judgm ent fo r  defendants.

S o lic ito rs  fo r  th e  p la in t if fs , Bottere ll and 
Boche, fo r  Botterell, Boche, and Temperley, 
Newcastle - upon - T yne ,

S o lic ito rs  fo r  th e  defendants, W altons  and Co.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S IN E S S .

M onday, Jan . 12, 1931.
(Before L o rd  Merrivale, P.)

The Eskbridge. (a)

A c tion  in  rem — C la im  fo r  fre ig h t— Owner o f 
the sh ip  dom iciled in  E ng land— Jud ica tu re  
(Consolidation) A c t 1925 (15 <& 16 Geo. 5, 
c. 49), s. 22— A d m in is tra tio n  o f Justice A c t 
1928 (18 &  19 Geo. 5, c. 26), s. 6.

The A d m ira lty  Court has no ju r is d ic tio n  to 
entertain an action  in  rem  fo r  fre ig h t by the 
owner o f a sh ip  dom iciled in  E ng land.

(a) Reported by Geoffrey H utchinson. Esq., Barrister-
at-Law.
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M o t i o n  t o  s e t  a s id e  t h e  w r i t  a n d  s u b s e q u e n t  
p r o c e e d in g s .

B y  a w r i t  in  rent th e  p la in t if fs , N o r th  o f 
E ng la nd  S team ship Com pany L im ite d , owners 
o f  th e  steam ship Eskbridge, c la im ed against 
th e  defendants, the  owners o f  480 quarters 
o f w heat ex the  steam ship Eskbridge, 
3381. 13s. 3d., be ing insurance charges and 
fre ig h t due in  respect o f  th e  carriage o f the  said 
cargo, a ris in g  o u t o f  an agreem ent re la tin g  to  
th e  use o r h ire  o f  the  Eskbridge, and th e  expenses 
o f storage, rea lisa tion , and costs. The w r i t  
was sta ted  to  have been issued b y  Messrs. 
B o tte re ll and Roche, agents fo r  Messrs. 
B o tte re ll, Roche, and Tem perley, o f W est 
H a rtle p o o l, so lic ito rs  fo r the  p la in t if fs , who 
reside a t W est H a rtlep oo l.

T he  Eskbridge  was cha rte red b y  Arcos 
L im ite d , as agents fo r  E x p o rt lie b , o f Len ingrad , 
to  c a rry  a cargo o f g ra in  to  H u ll,  where she 
a rr iv e d  on th e  21st N o v . 1930. O n th a t  date 
th e  b ills  o f  la d in g  had  n o t reached th e  con
signees, and th e  cargo was acco rd ing ly  d is 
charged in to  a warehouse a t H u l l  in  th e  names 
o f  th e  shipowners. The  p la in t if fs ’ agents a t 
H u l l  th e n  agreed to  release the  cargo to  the  
consignees upon  rece iv in g  fro m  the m  an 
in d e m n ity  against any loss o r damage resu ltin g  
fro m  release w ith o u t p ro d u c tio n  o f the  b ills  o f 
lad ing , and pa ym en t o f  fre ig h t. The receivers 
acco rd ing ly  gave th e  necessary in d e m n ity , 
and  p a id  the  sum  o f  32001. in  respect o f  the  
fre ig h t. T he  shipowners th e n  rep ud ia ted  the  
a c tio n  o f  th e ir  agents in  agreeing to  release 
th e  cargo upon a le tte r  o f  in d e m n ity  and p a y 
m en t o f  32001., and c la im ed fre ig h t and in 
surance charges am o un ting  to  35381. 13s. 3d. 
O n the  2nd Dec. 1930 th e  shipowners issued 
th e  w r i t  in  rem  in  th e  present ac tio n  fo r  the  
balance o f fre ig h t and insurance charges due, 
a m o un ting  to  3381. 13s. 3d. The defendants 
refused to  accept service o f  th e  w r it ,  and the  
p la in t if fs  the reupon proceeded to  serve th e  w r i t  
on the  w heat ly in g  in  th e  warehouse w ith o u t 
separa ting fro m  the  w hole 448 quarters, the  
q u a n tity  upon  w h ich  the  fre ig h t represented 
th e  sum  in  d ispu te . On th e  9 th  Dec. th e  b ills  
o f  la d in g  were rece ived and presented to  the  
p la in t if fs  toge the r w ith  th e  fu l l  am oun t o f the  
fre ig h t and insurance charges due, and the  
p la in t if fs  released th e  whole cargo to  th e  re 
ceivers. The defendants th e n  entered an 
appearance under p ro test, and m oved to  set 
aside th e  w r i t  and subsequent proceedings.

B y  sect. 22, sub-sect. (1) (a) (x ii .) ,  o f  the  
Supreme C ourt o f Ju d ica tu re  (C onso lidation) 
A c t  1925 (15 &  16 Geo. 5, c. 29) th e  H ig h  C ourt 
has A d m ira lty  ju r is d ic t io n  to  hear and deter
m in e  “  any c la im  (1) a ris ing  o u t o f  an agree
m en t re la tin g  to  the  use o r h ire  o f  a sh ip  ; o r
(2) re la t in g  to  th e  carriage o f  goods in  a sh ip  
. . . unless i t  is  shown to  th e  c o u rt th a t
a t the  t im e  o f  th e  in s t i tu t io n  o f th e  proceedings 
any owner o r p a r t owner o f th e  sh ip  is do m ic iled  
in  E ng la nd .”  B y  sect. 4, as am ended by  
sect. 6 o f  th e  A d m in is tra tio n  o f  Jus tice  A c t 
1928 (18 &  19 Geo. 5, c. 26), i t  is p ro v id ed  th a t  
“  W ith o u t p re jud ice  to  th e  prov is ions o f th is

A c t  re la tin g  to  th e  d is tr ib u tio n  o f business 
in  the  H ig h  C ourt, a ll ju r is d ic t io n  vested in  the  
H ig h  C ourt under th is  A c t  sha ll be long to  a ll 
th e  D iv is io n s  a lik e .”

C y r il M il le r  fo r  th e  defendants.— There is no 
ju r is d ic t io n  to  e n te rta in  an ac tio n  in  rem  
where th e  ow ner o f th e  sh ip  is d o m ic ile d  in  
E ng land . H e re  i t  appears fro m  th e  w r i t  th a t  
the  ow ner is do m ic ile d  a t W est H a rtle p o o l; 
and the re  is, the re fore, no ju r is d ic t io n  to  
e n te rta in  th e  action .

S ir R . Aske  fo r  th e  p la in t if fs .— The p rov iso  
to  sect. 22, sub-sect. (1) (a) (x ii . ) ,  does n o t app ly  
where th e  ow ner o f th e  sh ip  is p la in t if f .  The 
p rov iso  ough t to  be construed to  a p p ly  o n ly  
where i t  is sought to  proceed aga inst a vessel 
th e  ow ner o f  w h ic h  is do m ic ile d  in  E ng land. 
The e a rlie r s ta tu tes show th a t  th e  in te n tio n  o f  
th e  Leg is la tu re  was always to  p re ven t a vessel 
fro m  be ing made lia b le  in  an a c tio n  in  rem  
where the  ow ner was capable o f be ing  proceeded 
against in  personam. I f  the  section is to  be 
construed in  th e  m anner contended fo r  b y  the  
defendants th e  resu lt w i l l  be to  place B r it is h  
shipowners a t a sub s tan tia l d isadvantage w ith  
fo re ign  owners, since th e  la tte r  w i l l  have the  
bene fit o f  be ing able to  proceed in  rem. I t  
canno t be supposed th a t  the  Le g is la tu re  in tended 
such a d iffe re n tia tio n  w h ic h  in  prac tice  w ou ld  be 
v e ry  u n fa ir . Sect. 6 o f th e  A d m in is tra tio n  o f  
Jus tice  A c t  1928 has now  made i t  p la in  th a t  
a l l judges o f  th e  H ig h  C ourt en jo y , and m ay 
exercise, id e n tic a l ju r is d ic tio n . T o  th is  e x te n t 
th e  decis ion o f  the  C ourt o f  A ppea l in  The 
Sheaf Brook  (17 Asp. M ar. L a w  C as.157 ; 134 
L .  T . R ep. 534 ; (1926) P . 61) is now  obsolete.

L o rd  Merrivaee, P .— The discussion w h ich  
has been ra ised on th is  m o tio n  relates to  a 
p o in t o f  considerable p ra c tic a l im portance . 
T he  po s itio n  was th is . The shipowners, ha v in g  
th e ir  residence w ith in  th is  ju r is d ic t io n , be ing a 
com pany reg is tered in  E ng land , b ro u g h t to  
H u ll  fro m  a Russian p o r t a cargo o f g ra in  in  
b u lk . The cargo was consigned to  another 
E ng lish  com pany. W hen  th e  cargo a rr iv e d  a t 
H u l l  i t  was found  th a t  no b ills  o f  la d in g  were 
ava ilab le  and the  owners o f the  cargo were no t 
pe rsona lly  present to  take  d e live ry . So the  
cargo owners were in  d e fa u lt and n e ith e r by  
themselves n o r b y  th e ir  assignees were th e y  
in  a po s itio n  to  take  de live ry . A l l  the  d ifficu ltie s  
in  th e  case have arisen o u t o f  th a t  d e fa u lt o f  the  
cargo owners. There were nego tia tions and 
the  assignees o f  th e  cargo, th e  E ng lish  assignees, 
w ho had n o t a t the  t im e  th e  b ills  o f lad ing , 
proposed th a t  th e  goods should be de livered 
on pa ym en t o f  a sum w h ic h  d id  n o t am oun t to  
th e  whole fre ig h t, and on th e  g iv in g  o f  a le tte r 
o f  in d e m n ity  to  th e  shipowners. The sh ip 
owners’ agents were m in de d  to  do business by  
w ay o f  agreem ent, b u t n o t to  do business upon 
prec ise ly  the  te rm s proposed, and the  nego tia 
tio n s  broke down. I f  i t  were m a te ria l I  should 
have been disposed to  h o ld  th a t  no sh ipow ner 
cou ld  be bound b y  such a c o n tra c t as th a t  w h ich  
was alleged against th e  agents o f  the  sh ip 
owners in  respect o f th is  cargo.
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The m a tte r  be ing in  th a t  s itu a tio n , on the  
2nd Dec. 1930 the  shipowners issued a w r i t  fo r  
fre ig h t a m o u n tin g  to  338Z., w h ic h  th e y  a ttr ib u te d  
to  a c e rta in  parce l o f  cargo as 480 quarters o f 
wheat ly in g  in  a H u ll  warehouse. T h e y  were in  
th is  d if f ic u lty ,  th a t  th e y  had no tice  o f the  
existence o f  alleged owners o f cargo, b u t  th e y  
had no b ills  o f  la d in g  presented, and th e y  had 
no ow ner o f the  cargo w ith in  th e  ju r is d ic t io n  who 
a t th a t t im e  was o ffe rin g  th e m  the  whole 
fre ig h t in  exchange fo r  d e live ry . T hey  were 
also perhaps in  some u n c e rta in ty  as to  the  
question  w ho was in  t r u th  a t the  m om ent the  
Person e n tit le d  to  c la im  d e liv e ry  o f the  b u lk  
cargo. N o  d o u b t a fte r  some cons idera tion  o f 
the  re leva n t s ta tu te  th e y  came to  th e  con
c lusion th a t  th e y  cou ld  effect service o f th e ir  
w r i t  b y  id e n tify in g  a parce l o f th e  cargo, 480 
quarters, and issu ing  th e  w r i t  as a w r i t  in  an 
ac tio n  in  rem  against th a t  parce l o f  th e  cargo, 
m a k in g  th a t  parcel the  res. There was no 
specific parce l o f 480 quarters, b u t th e y  m e t 
th a t  d if f ic u lty  b y  conversa tion  w ith  a repre
sen ta tive  o f th e  ra ilw a y  com pany, w ho said 
th a t i f  i t  w o u ld  fa c il ita te  business th e y  w ou ld  
take care th a t  th e  t a i l  end— the  residue— o f a 
parcel o f  the  g ra in  in  a p a rtic u la r g rana ry  
should n o t be released u n t i l  th e  shipowners 
were se ttled  w ith .  So the re  was a k in d  o f 
no tio n a l proceeding b y  w h ich  th e  w r i t  was 
taken  to  be served upon th a t  res. A  few  days 
afte rw ards th e  b ills  o f la d in g  a rr iv e d  and the 
holders o f th e  b ills  o f la d in g , h a v in g  b y  
th a t  t im e  a com plete t i t le  to  the  gra in , 
c la im ed i t ,  p a id  th e  fre ig h t, and received the  
cargo.

The ac tio n  com m enced b y  th e  w r i t  on the  
2nd Dec. was in  th e  a ir . The business p a r t  o f 
the  tra n s a c tio n  had  been cleared up, b u t the  
Writ  was ou ts ta nd ing , and the  question now 
rem a in ing  is, w ho sha ll p a y  th e  costs to  w h ich  
the  shipowners have been p u t  b y  reason o f the  
de lay in  ta k in g  d e liv e ry  o f  th e  cargo, ow ing  
to  th e  b ills  o f la d in g  n o t be ing fo rthco m ing , 
th e  a rgum en t addressed to  me has been 
d irec ted  to  asce rta in ing  w hethe r the  defendants 
monied in  th e  w r i t ,  th e  owners o f th a t  parcel 
pt cargo, w ho have now  appeared and are 
'd e n tif ie d  as th e  owners, are lia b le  fo r  th e  costs 
° t  th is  ac tio n , o r w hethe r the  costs m ust fa ll 
opon th e  shipowners, because— as suggested 

y  the  defendants— there  was no ju r is d ic tio n  
'yh ieh  w a rra n te d  the  issue o f  a w r i t  in  rem  in  
he A d m ira lty  D iv is io n  a t the  t im e  when the  

y'd'it was issued and the re  was no H ig h  C ourt 
ju r is d ic tio n  to  deal w i th  th is  c la im .

T h a t has been s to u tly  contested, and  I  feel 
, e force o f th e  a rgum ent addressed to  roe 

y  S ir R o b e rt Aske as to  th e  advantage the re  
° u ld  be, ap pa ren tly , in  a p rac tice  where, as a 
a tte r  o f business, i f  a sh ipow ner w ho is 

Q r° ug h t in to  an E n g lish  p o r t does n o t f in d  an 
wner o f the  cargo a t th e  dockside ready  a t

Proper t im e  to  receive i t ,  he should be 
bv  'Ved t° P r o c e e d  an<l  clear up the  transa c tion  

y  dea ling  w ith  th e  w heat and exa c ting  from  
s owner, b y  th e  sale o f the  w heat i f  necessary, 
e am oun t due fo r  fre ig h t.

V o l . X V I I I . ,  N . S.

[Adm.

T h a t, however, is n o t the  m a tte r w h ich  is 
in  question  here. T h is  is n o t a branch o f the  
Le g is la tu re  b u t  a D iv is io n  o f th e  H ig h  C ourt 
o f Justice , and the  question is w hethe r there  is 
ju r is d ic t io n  to  clear up  the  m a tte r in  the  
m anner proposed b y  the  p la in tiffs . I t  is con
ceded th a t  before 1920 the re  was in  th e  H ig h  
C ourt no power b y  w h ic h  such steps as were 
ta ke n  here cou ld  r ig h t fu l ly  be take n  in  the  
exercise o f th e  ju r is d ic t io n  o f  the  cou rt. I t  is 
q u ite  im m a te r ia l th a t  in  th e  cou n ty  courts, 
under p a rtic u la r sta tu tes, the re  is a l im ite d  
power to  deal w i th  sm all m a tte rs  in  some such 
w ay ; b u t w h a t is conceded is th a t  dow n to  
1920 the re  was n o t in  th e  H ig h  C ourt th is  
power p u rp o rte d  to  be exercised here. There
fore, the  rea l question  in  the  case is w hethe r 
the  A d m in is tra tio n  o f  Jus tice  A c t 1920 and 
th e  Supreme C ourt o f Ju d ica tu re  (C onso lidation) 
A c t  1925— in  w h ich  th e  a d d itio n a l powers o f 
th e  A c t o f  1920 are inco rpo ra ted— give to  the  
shipowners in  th is  case th e  r ig h t  o r power to  
take  proceedings w h ich  in  fa c t th e y  have taken.

The m a te ria l p ro v is io n  o f  th e  A c t o f 1925 is 
sect. 22, sub-sect. (1) (a) (x ii . ) .  T h a t provides 
th a t  th e  H ig h  C ourt sha ll in  A d m ira lty  m atters 
have ju r is d ic t io n  in  respect o f any c la im  a ris ing  
o u t o f an agreem ent re la tin g  to  th e  carriage 
o f goods in  a sh ip  “  unless i t  is shown to  the  
co u rt th a t  a t th e  t im e  o f the  in s t i tu t io n  o f the  
proceedings any ow ner o r p a r t owner o f  the  sh ip  
was do m ic iled  in  E ng la nd .”  I t  is a d m itte d  
th a t  the  owners o f th is  sh ip , be ing an E ng lish  
com pany, were do m ic ile d  in  E ng land , and th is  
section prov ides th a t  the  ju r is d ic t io n  o f  the  
H ig h  C ourt sha ll be ju r is d ic t io n  in  respect o f  
c la im s re la tin g  to  the  carriage o f goods in  a 
sh ip , unless the  shipowners— these present 
p la in t if fs — are a t the  m a te ria l t im e  dom ic iled  
in  E ng land . W hen th e  m a tte r is p u t in  th a t 
w ay  i t  seems to  me clear th a t  the  lim ite d  
ju r is d ic t io n  g iven  b y  th e  s ta tu te  o f 1920, 
in co rp o ra ted  in  th e  C onso lida tion  A c t  o f 1925, 
does n o t ex tend  to  th e  present case.

S ir R o be rt Aske v e ry  persuasively presented 
the  case o f th e  p la in t if fs . H e  po in te d  o u t its  
great ha rdsh ip . F irs t  o f  a ll, he said th a t  th e y  
ough t to  be a t least as w e ll o ff as p la in t if fs  n o t 
do m ic iled  in  th is  c o u n try . W h y , he asked, 
should E ng lish  shipowners be a t a d isadvantage 
com pared w ith  a lien  shipowners ? I t  is re a lly  
n o t th e  fu n c tio n  o f th is  co u rt to  answer th a t 
question, b u t  i f  i t  were I  cou ld  in v e n t a good 
m any reasons w h y  i t  m ig h t be th o u g h t th a t 
fo re ign  owners o f a sh ip  b ro ug h t here under a 
con tra c t, w ho had n o t advantages possessed b y  
persons do m ic iled  w ith in  the  ju r is d ic tio n , 
should be g iven  fa c ilit ie s  fo r  c learing  up business 
w h ic h  were n o t necessary in  the  case o f a sh ip 
ow ner do m ic ile d  here. I  am  n o t persuaded 
b y  the  argum entum  ab inconvenienti.

Then i t  is sa id  th a t  one m ust construe these 
powers under th e  A c t  o f 1920, in co rpo ra ted  in  
the  A c t o f 1925, w ith  due regard to  th e  p ro 
v is ions o f the  A d m ira lty  C ourt A c t 1861. W h a t 
th a t  A c t p ro v id e d  b y  sect. 6 was th a t  an ow ner 
o r consignee o r assignee o f goods ca rried  in to  
an y  p o r t in  E ng land  o r W ales in  any sh ip  m ig h t

E  E

The Eskbridge.
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proceed under the  A d m ira lty  ju r is d ic t io n  in  
respect o f damage done to  the  goods, o r any 
p a r t the reof, b y  negligence o r breach o f the  
< o n tra c t o f carriage, unless i t  is shown to  the  
sa tis fa c tion  o f the  cou rt th a t  a t the  t im e  o f 
th e  in s t i tu t io n  o f the  cause any ow ner o r p a rt 
owner o f th e  sh ip  is do m ic iled  in  E ng la nd  or 
W ales. I t  is  damage done b y  th e  sh ip , i t  
relates to  a to ta l ly  d iffe re n t m a tte r. I t  gives 
the  ow ner o f goods a r ig h t  to  proceed in  rem  
where he is n o t able to  proceed in  personam. 
I t  does n o t seem to  m e th a t  the  p ro v is io n  
in  the  A c t  o f 1861 has an y  rea l bearing  on th is  
case.

Then i t  is  sa id  th a t  the re  has been a decision 
in  The Sheaf Brook  (17 Asp. M a r. L a w  Cas. 
157 ; 134 L .  T . Rep. 534 ; (1926) P . 61 ) where, 
i f  one gives the  w idest possible in te rp re ta tio n  
to  some o f th e  w o rd in g  o f th e  judgm ents  in  the  
C ourt o f A ppea l, one m ig h t spell o u t o f the m  a 
m eaning o f th e  section in  question  w h ich  th a t  
section  w o u ld  n o t o therw ise have.

Judgm ents, as w e ll as s ta tu tes, m ust be 
construed w ith  regard to  the  sub je c t-m a tte r 
and business under considera tion , and when 
I  construe th e  judgm en ts  in  The Sheaf Brook  
(sup.) w i th  regard  to  the  po s itio n  in  w h ich  th is  
case stands I  do n o t And th a t  i t  re a lly  helps 
me. A t  an y  ra te  i t  does n o t he lp  the  p la in t if fs  
to  susta in  th e  a rgum ent w h ic h  has been p re 
sented on th e ir  behalf.

I  th in k  th is  w r i t  is  ou ts ide  th e  ju r is d ic tio n  
o f  th e  cou rt, and the re  can be no fu r th e r  p ro 
ceedings upon i t  except th a t  th e  p la in t if fs —  
tho ugh  I  sym path ise  w ith  th e m — m ust bear 
th e  costs to  w h ic h  th e y  have p u t the  defendants.

S o lic ito rs  : P ritch a rd  and Sons, agents fo r  
A . M .  Jackson  and Co., H u l l  ; Bottere ll and 
Roche, agents fo r  Botterell, Roche, and 
Temperley, W est H a rtle p o o l.

«StojFMJw Court of §otocaturt
— ♦ —

C O U R T  O F  A P P E A L .

J a n . 30, Feb. 2, 3, 4 and  16, 1931.

(B efo re  S c r u t t o n , G r e e r  and S l e s s e r , L .J J .)

F o s c o l o  M a n g o  a n d  a n o t h e r  v . S t a g  L i n e  
L i m i t e d , (a)

Charter - p a rty  —-  B i l l  o f  lad ing  —  L ib e rty  to 
ca ll at any ports  in  any order fo r  “  bunker
in g  o r other purposes ”  —  “  T r ia l t r ip  ” —  
Whether deviation— “  A n y  reasonable devia
tio n  ” — Rule that deviation excludes r ig h t to 
re ly  upon exceptions— Whether s t i l l  exists, 
after A c t o f  1924— Loss o f c . i. f .  cargo at sea, 
before prope rty  has passed— M easure o f 
damages— Carriage o f Goods by Sea A c t 1924 
(14 &  15 Geo. 5, c. 22) Schedule, Rules 
R ela ting  to B il ls  o f La d in g , A r t .  I V . ,  r r .  2 
and  4.

P la in t if fs  V . sold a cargo o f coal to p la in t if fs  F .  
on c . i. f .  terms fo r  delivery fro m  Swansea to 
Constantinople. B y  the b i l l  o f lad ing, the coal 
was to be carried fro m  Swansea to Constanti
nople by steamship Ix ia  w ith  libe rty  . . .  to 
ca ll at any ports  in  any order fo r  bunkering or 
other purposes or to make t r ia l tr ip s  a fter notice 
. . . ”  B y  the b i l l  o f lad ing  a ll the prov is ions  
o f the Carriage o f Goods by Sea A c t 1924 were to 
ap p ly  to the contract. B y  A r t .  I V . ,  r .  2, in  the 
schedule to that A c t : “  N either the ca rrie r nor the 
sh ip  sha ll be responsible fo r  loss or damage a ris 
in g  o r resu lting  fro m  [ in te r  a lia ] p e rils  o f the 
sea." A n d  by ru le  4 o f the same artic le  : “ A n y  
deviation in  saving o r attem pting to save life  
or p rope rty  at sea, or any reasonable deviation  
sha ll not be deemed to be an in fringem en t or 
breach o f these rules or o f the contract o f carriage, 
and the ca rrie r sha ll not be liable fo r  any loss 
or damage resu lting therefrom .”

The sh ip  was fitte d  w ith  W yndham 's super
heater, and W yndham 's engineer and the 
superintendent engineer o f the defendants, the 
shipowners, jo in e d  the sh ip  at Swansea to test 
the superheater, when on the voyage. I n  the 
o rd in a ry  course the test w ou ld  have been com
pleted by the tim e the sh ip  reached L u nd y , and  
the two engineers could then have le ft the sh ip  
w ith  the p ilo t.  I n  fac t, some o f the firem en  
were d ru nk  when the sh ip  le ft Swansea, and so 
no p rope r head o f steam could be obtained such 
as was required fo r  the test. The cap ta in  there
fo re  arranged to carry  on the engineers to 
conclude the test, and to p u t them ashore at 
St. Ives. The sh ip  made a course ra ther more
E . than i t  w ould have made but fo r  th is  arrange
ment, and when o ff  S t. Ives, a course more 
E . in to  S t. Ives B ay , where the sh ip  la y  fo r  
one-and-a-half hours about a m ile  fro m  the 
shore, before the two engineers were taken o ff 
by boat. The sh ip  then, instead o f regain ing  
the no rm a l course, coasted, and a litt le  w ay fro m  
St. Ives the cap ta in  le ft the second officer in  
charge o f the vessel w ith  ins tructions to keep 
her a m ile -and-a -ha lf o ff the shore (no compass 
bearing). S ho rtly  afterwards the steamship 
Ix ia  ra n  onto the Vyneck Rock, and eventually 
became a to ta l loss. N o  notice had been given  
to the cargo-owners o f the test, and the p rope rty  
in  the cargo had not passed to the purchasers 
at the tim e o f the loss.

H e ld , (1) that the course taken by the sh ip  was 
not w ith in  the libe rty  “  to ca ll at any p o rt or 
ports in  any order fo r  bunkering or other 
purposes.”  D e ta iled  consideration by the court 
as to the construction o f the words “  bunkering  
or other purposes.”

H e ld, also (2), that th is  was a  “  t r ia l  t r ip  ”  w ithou t 
notice, was not p a r t o f the contract voyage, and  
was therefore a devia tion, both in  delay, and in  
route and ris k .

H e ld , also (3), that the course taken by the ship  
was not a “  reasonable deviation ”  w ith in  the 
m eaning o f A r t .  I V . ,  r .  4.

A s  to what is  a “  reasonable devia tion ”  under 
A r t .  I V . ,  r .  4.

P er Scrutton, L .J .  : The interests to be considered 
m ust be those o f the parties to the contract(a) Reported by 0 . G. M okAN, Esq., Barrister-at-Law.
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adventure, which m ay involve consideration o f 
the p o s ition  o f the underw riters. Ru le  4 was 
not intended to extend the perm issib le lim its  o f 
deviation (apart fro m  deviation to save p ro 
perty), as stated in  The T eu to n ia  (1872, 1 
A sp. M a r . Law  Cas. 214 ; 26 L .  T . Rep., at 
p .  52 ; L .  Rep. 4  P . C., at p .  179).

P er Greer, L .J .  : The words o f ru le  4 are not 
confined to cases o f perm itted devia tion recog
nised at common law  : (see The T eu ton ia , 
sup.). The words mean a deviation whether in  
the interests o f the sh ip  o r the cargo-owner or 
both, to which no reasonably m inded cargo- 
owner w ould raise any objection.

P er Slesser, L .J .  : I  adopt the view expressed by 
W righ t, J .  in  Forem an and E lla m s  L im ite d  
v. F edera l Steam N a v ig a tio n  Com pany 
(17 A sp . M a r . L a w  Cas., at p .  449 ; 138
L .  T . Rep., at p .  584 ; (1928) 2 K .  B ., at 
p .  431) : “  I ts  reasonableness m ust depend
upon what would be contemplated reasonably by 
both pa rties  having regard to the exigencies o f 
the route, known or assumed to be known to 
both parties.'"

H eld, also (4), that the ru le  o f law  that a devia ting  
ship lost the benefit o f the exceptions in  the 
contract o f carriage had not been abrogated by 
Carriage o f Goods by Sea A c t 1924.

H eld, also (5), that the measure o f damages was 
not 6000/., the contract p rice , but 8000/., the 
m arket p rice  o f the cargo at the date when i t  
should have a rrived  at Constantinople : (see 
F in la y  and Co. v. K w ik  H oo  T ong  H a nd e l 
M aa tschapp ij, 17 A sp . M a r .  L a w  Cas. 566 ; 
140 L .  T . R ep. 389 ; (1929) 1 K .  B .  400). 

Accord ing ly , as there had been deviation fro m  the 
agreed contract voyage w hich was not a “  reason
able devia tion  ”  under A r t .  IV . ,  r .  4, the sh ip 
owners were not protected by the exception o f 
“  pe rils  o f the sea," and the appeal was 
dismissed.

A p p e a l  fro m  a ju d g m e n t o f M ack innon , J . 
ln  fa v o u r o f th e  p la in t if fs  fo r  8000/.

Messrs. V iv ia n , w ho were added as p la in t if fs  
a*te r  issue o f  th e  w r i t ,  sold a cargo o f coals to  
Messrs. Foscolo M ango and Co., th e  o r ig in a l 
P la in tiffs , w ho were dealers in  coal a t Con
s tan tinop le , on c .i.f. te rm s under a c o n tra c t 

sh ipm en t b y  th e  steam ship I x ia ,  and 
Messrs. V iv ia n  u n de rto ok  to  insure th e  cargo 
a t a v a lu a tio n  o f th e  c .i.f. p rice , p lus  ten  per 
eent. p ro fit .

The te rm s o f th e  co n tra c t o f carriage were 
conta ined in  th e  b i l l  o f  la d in g  da ted th e  29 th  

une 1929, w h ic h  in co rp o ra ted  a ll th e  te rm s, con
f io n s ,  and exceptions con ta ined in  a cha rte r- 

P a rty  da ted  th e  14 th  June  1929, and also 
P?ovided th a t  “  a ll th e  te rm s p rov is ions and con

f io n s  o f  th e  Carriage o f Goods b y  Sea A c t  1924 
and th e  Schedule the re to  are to  a p p ly  to  th e  
con tra c t con ta ined in  th is  b i l l  o f  la d in g . . . . 
o f l*1 t *le e x te n t th a t  a n y  te rm  o f  th is  b i l l  

la d in g  is repugnan t to  o r incons is ten t w ith  
v r>y th ,„g  in  such A c t  o r Schedule i t  sha ll be 

o id .”  The b i l l  o f  la d in g  p ro v id e d  th a t  th e  
° a l should be shipped a t Swansea in  th e  I x ia ,

and con ta ined the  exception  o f  “  pe rils  o f  the  
sea.”  The  agreed rou te  was expressed to  be 
fro m  Swansea to  C onstan tinop le  “  w i th  l ib e r ty  
to  sa il w ith o u t p ilo ts , to  ca ll a t  an y  po rts  in  
a n y  o rder fo r  bu n ke rin g  o r o th e r purposes, o r 
to  m ake t r ia l  t r ip s  a fte r  no tice  o r a d ju s t com 
passes, a l l as p a r t  o f th e  c o n tra c t voyage.”  
A r t .  I I I . ,  r .  1, o f th e  Ru les, re la tin g  to  B il ls  o f 
L a d in g  in  th e  Schedule to  th e  Carriage o f Goods 
b y  Sea A c t  1924, p rov ides th a t  th e  ca rrie r 
sha ll be bound before and a t th e  beg inn ing 
o f th e  voyage to  exercise due diligence to  m ake 
th e  sh ip  seaw orthy. A r t .  IV .  prov ides, in  
pa r. 1, th a t  th e  c a rrie r sha ll n o t be lia b le  “  fo r  
loss o r damage a ris ing  o r resu ltin g  fro m  u n 
seaworthiness unless caused b y  w a n t o f  due 
d iligence on th e  p a r t  o f th e  ca rrie r to  m ake the  
sh ip  seaw orthy .”  A r t .  I I I . ,  b y  ru le  2, prov ides 
t h a t : “  S ub ject to  th e  p rov is ions o f A r t .  IV .  
the  ca rrie r sha ll p ro p e rly  and ca re fu lly  load, 
hand le, stow , ca rry , keep, care fo r, and d is
charge th e  goods ca rried ,”  and A r t .  IV . ,  b y  
ru le  2, prov ides th a t  : “  N e ith e r the  ca rrie r n o r 
th e  sh ip  sha ll be responsible fo r  loss o r damage 
a ris ing  o r re su ltin g  fro m  ”  in te r a lia  “  pe rils  
. . . o f  th e  sea.”  B y  ru le  4  o f A r t .  IV .  A n y  
d e v ia tio n  in  saving o r a tte m p tin g  to  save life  
o r p ro p e rty  a t sea, o r an y  reasonable d e v ia tion  
sha ll n o t be deemed to  be an in fr in g e m e n t or 
breach o f  these ru les o r o f  th e  c o n tra c t o f 
carriage, and th e  c a rrie r sha ll n o t be liab le  
fo r  an y  loss o r damage resu ltin g  th e re fro m .”  

On th e  preceding voyage o f  th e  steam ship 
I x ia  the re  had been f it te d  on th a t  vessel 
W yn d h a m ’s superheater, a device designed 
to  preserve waste hea t o r steam fo r  re-use, 
so as u lt im a te ly  to  d im in ish  th e  b i l l  fo r  fue l. 
C om pla in ts  had been made abou t the  w o rk in g  
o f  th is  appara tus, and th e  defendants, the  
S tag L in e  L im ite d , shipowners, arranged 
th a t  a rep resen ta tive  o f  Messrs. W yndh am  
should inves tiga te  th e  com p la in ts  and m ake 
a te s t o f  th e  superheater on th e  steam 
ship I x ia  w hen she was s ta rt in g  on th is  
voyage fro m  Swansea. A cco rd in g ly , Messrs. 
W y n d h a m ’s engineer and th e  de fendan t’ s 
superin tenden t engineer jo in e d  the  sh ip  a t 
Swansea. T he  in te n tio n  was to  m ake th e  te s t 
im m e d ia te ly  on th e  sh ip  leav ing  Swansea, 
w hen th e  tw o  engineers cou ld  have le ft  the  
sh ip  w ith  th e  p i lo t  a t o r  before reaching L u n d y  
Is la n d . In  fa c t some o f  th e  firem en were 
d ru n k  w hen th e  sh ip  le f t  Swansea, so th a t  no  
p rope r head o f  steam was th e n  ob ta ined  to  
c a rry  o u t th e  tes t. T he  tw o  engineers were 
unab le to  leave th e  sh ip  w ith  the  p ilo t ,  and th e  
cap ta in  arranged to  c a rry  on th e  engineers to  
conclude th e  tes t, and to  p u t  the m  ashore a t 
S t. Ives. The sh ip  made a course ra th e r m ore 
E as t th a n  i t  w o u ld  have made b u t  fo r  th is  
arrangem ent, and when o ff the  entrance to  the  
p o r t  o f S t. Ives, a course was made so as to  
p u t  in to  S t. Ives B a y . The sh ip  la y  to  abou t 
a m ile  fro m  th e  shore, w h is t lin g  fo r  a bo a t 
w h ich , on a rr iv a l,  to o k  o ff th e  tw o  engineers. 
T he  ship, a fte r  la y in g  to  fo r  one hour-and-a- 
h a lf, proceeded rou nd  th e  coast tow a rds  
Pendeen, and a l i t t le  w a y  o u t fro m  S t. Ives ,
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th e  cap ta in  le ft  th e  second m ate  in  charge o f 
th e  vessel w i th  in s tru c tio n s  to  keep a m ile - 
a n d -a -h a lf o ff the  coast, w ith o u t in s tru c tio n s  
to  sail on an y  p a r tic u la r  compass course. The 
steam ship I x ia  s h o rtly  a fte rw a rds  ra n  on to  
th e  V yne ck  R ock , was b a d ly  dam aged, and 
e v e n tu a lly  became a to ta l loss. N o  no tice  had 
been g iven to  th e  cargo-owners o f  th e  tes t.

The sh ip  was lo s t on he r f irs t  da y  o u t fro m  
Swansea, and th e  invo ice , p o lic y , b ills  o f la d in g , 
and b ills  o f  exchange had  n o t been sent b y  the  
p la in t if fs , Messrs. V iv ia n , the  sellers o f  the  
cargo, to  th e  p la in t if fs , Messrs. Foscolo, M ango, 
and  Co., th e  purchasers, a t th e  t im e  o f  th e  loss, 
and  th e y  d id  n o t subsequently send them . 
Messrs. V iv ia n  collected th e  m oney payab le 
unde r th e  insurance p o lic y  as agents fo r  Messrs. 
Foscolo, M ango, and Co., and e ve n tu a lly  
tra n s m itte d  to  th e m  th e  difference between 
th e  insured va lue and  th e  co n tra c t p rice . The 
m a rk e t va lue o f  such coal as th a t  lo s t had 
increased in  C onstan tinop le  a t th e  da te  when 
th e  cargo should have been de live red  there . 
T he  p la in t if fs  c la im ed th e  m a rk e t va lue  o f  the  
coal a t th a t  da te  as damages fo r  breach o f  the  
co n tra c t o f carriage o f  th e  coal, w h ic h  a d m it
te d ly  was n o t  ca rried  to  and de live red  a t the  
agreed des tina tion . The defendants pleaded b y  
th e ir  defence th a t  th e y  were n o t lia b le  on the  
c o n tra c t, as th e  loss was due to  pe rils  o f th e  
sea. T he  p la in t if fs  rep lie d  th a t  th e  defendants 
were n o t e n tit le d  to  re ly  upon th is  exception  
as the  shipowners had  dev ia ted  fro m  th e  
agreed course.

M a c k i n n o n , J . fo u n d  th a t  th e  usual and 
cus tom ary  rou te  fo r  th e  voyage fro m  Swansea 
to  C onstan tinop le  was to  pass a few  m iles 
sou th  o f  L u n d y , and th e n  set a s tra ig h t course 
to  a p o in t ab ou t f ive  m iles o ff Pendeen, near 
Cape C ornw a ll, and a t th a t  p o in t to  a lte r  the  
course s lig h t ly  to  the  B as t, to  a lin e  passing o ff 
F in is te rre . H e  he ld  th a t  th is  was th e  rou te  
upon  w h ich  b y  the  co n tra c t the  coal was to  
be carried . N o  d o u b t the re  was lib e r ty  “  to  
ca ll a t  an y  p o rts  in  a n y  o rder fo r  b u nke ring  
o r o th e r purposes.”  I n  h is  v ie w  th a t  was a 
lim ite d  perm ission. The  tu rn in g  aside o f  the  
vessel in to  S t. Ives  B a y  was fo r  a purpose in  
w h ic h  th e  cargo-owner had  no in te res t, as he 
w o u ld  have had fo r  bu n ke rin g  purposes. 
T here  was, there fore , a d e v ia tio n  fro m  the 
agreed rou te .

I t  had been contended th a t  the  effect o f  the  
ru les in  th e  schedule to  the  Carriage o f Goods 
b y  Sea A c t  1924 was to  annu l th e  im p lic a tio n  
o f  th e  co n tra c t o f  carriage th a t  a d e v ia tio n  fro m  
th e  agreed voyage destroyed th e  r ig h t  o f  the  
sh ipow ner to  re ly  on th e  exceptions. I t  had 
also been contended th a t  ru le  4 o f  A r t .  IV .  
o f  th e  schedule was n o t perm issive and a d d i
t io n a l, b u t  c o n tro llin g  and re s tr ic tiv e , m ere ly  
in t im a tin g  those sorts o f  lib e rtie s  as regards 
ro u te  in  an y  b i l l  o f  la d in g  w h ich  alone should 
be regarded as perm issib le . H e  was unable 
to  agree w ith  e ith e r o f  those con tentions. 
A s to  th e  con s tru c tion  o f  ru le  4 o f  A r t .  IV .,  
in  h is op in io n  th e  d e v ia tio n  to  S t. Ives B a y

was n o t “  a reasonable d e v ia tio n  ”  w ith in  
th e  m eaning o f  th a t  ru le .

A s to  damages, a lth o u g h  a fte r  th e  loss o f  
th e  cargo, Messrs. V iv ia n  cou ld  n o t trans fe r 
a n y  p ro p e rty  in  th e  coals to  Messrs. Foscolo, 
M ango, and Co., because th e  coals had  ceased 
to  ex is t, th e y  were bound unde r th e  c .i.f. 
c o n tra c t to  tra n s fe r to  th e m  th e  choses in  ac tion  
represented b y  th e  docum ents, one o f  w h ich  
was the  r ig h t  o f  ac tio n  against th e  sh ip  under 
th e  b i l l  o f  la d in g  fo r  damages fo r  breach o f the  
b i l l  o f  la d in g  in  n o t c a rry in g  th e  coals to  
C onstan tinop le . T hough  th e  cause o f  ac tion  
had  accrued w hen th e  b i l l  o f  la d in g  was s t i l l  
he ld  b y  Messrs. V iv ia n  i t  was fo r  damages 
o f  w h ic h  th e  measure was th e  m a rk e t va lue 
w hen th e  coals should have been de live red a t 
C onstan tinop le , the  va lue th a t  b y  hand ing  
ove r the  docum ents in  pursuance o f th e ir  c .i.f. 
co n tra c t th e y  trans fe rre d  to  Messrs. Foscolo, 
M ango, and Co.

A cco rd in g ly , as the re  had been a d e v ia tio n  
fro m  th e  agreed rou te , w h ich  was n o t “  a 
reasonable de v ia tio n  ”  w ith in  th e  m eaning o f 
ru le  4, A r t .  IV .  o f th e  schedule to  th e  Carriage 
o f  Goods b y  Sea A c t  1924, th e  r ig h t  o f th e  sh ip 
owners to  re ly  upon  th e  excep tion  fo r  “  perils  
o f  th e  sea ”  was destroyed. T here  w o u ld  be 
ju d g m e n t fo r  th e  p la in t if fs  fo r  80001. damages 
on th e  basis o f th e  m a rk e t va lue o f  th e  cargo 
a t C onstan tinop le .

The defendants, th e  shipowners, appealed.

C. R . D u n lo p , K .C . and S ir Robert Aske  
fo r  th e  defendants, th e  shipowners, appealing . 
— The steam ship I x ia  d id  n o t dev ia te  from  
th e  c o n tra c t voyage fro m  Swansea to  Con
s tan tinop le . She had lib e r ty  to  ca ll “  a t  any 
po rts  in  a n y  o rder fo r  bu n ke rin g  o r o ther 
purposes.”  S t. Ives, as appeared fro m  the  
evidence, was a p o r t,  and th e  sh ip  was e n tit le d  
to  ca ll the re  fo r  an y  business purpose, even i f  
th e  purpose was n o t connected w ith  th a t 
p a r tic u la r  voyage, and even i f  the  purpose was 
n o t one in  w h ich  th e  cargo-owners had some 
in te res t : (Leduc v . W ard, 1888, 6 Asp. M ar. 
L a w  Cas. 290 ; 58 L . T . R ep. 908 ; 20 Q. B . D iv . 
475, and G lynn  v . M argetson and Co., 7 Asp. 
M ar. L a w  Cas. 366 : 69 L .  T . R ep. 1 ; (1893) 
A . C. 351). L o rd  E sher said in  th e  fo rm e r 
case (6 Asp- M a r. L a w  Cas., a t p . 292 ; 58 L .  T . 
R ep., a t p . 910 ; 20 Q. B . D iv .,  a t p . 482) :
“  I t  was argued th a t  th a t  clause gives lib e r ty  
to  ca ll a t  an y  p o r t  in  th e  w o rld . H ere, again, 
i t  is a question  o f th e  con s tru c tion  o f  a m er
can tile  expression used in  a m e rcan tile  docu
m en t, and I  th in k  th a t  as such th e  te rm  can 
have b u t  one m eaning, nam ely , th a t  th e  ports , 
l ib e r ty  to  ca ll a t  w h ich  is in te nd ed  to  be given, 
m us t be po rts  w h ich  are s u b s ta n tia lly  po rts  
w h ic h  w i l l  be passed on th e  nam ed voyage. O f 
course, such a te rm  m us t e n tit le  th e  vessel to  
go som ewhat o u t o f  the  o rd in a ry  tra c k  b y  sea 
o f  th e  nam ed voyage, fo r  go ing in to  th e  p o r t 
o f  ca ll in  its e lf  w o u ld  in v o lv e  th a t.  T o  ‘ ca ll ’ 
a t  a p o r t  is a w e ll-kn ow n  sea te rm  ; i t  means 
to  ca ll fo r  th e  purposes o f business, genera lly
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to  ta ke  in  o r un load  cargo o r to  receive orders ; 
i t  m us t mean th a t  th e  vessel m a y  stop a t the  
p o r t  o f  ca ll fo r  a t im e , o r else th e  lib e r ty  
to  ca ll w o u ld  be id le . I  be lieve th e  te rm  has 
a lw ays been in te rp re te d  to  mean th a t  th e  ship 
oaay ca ll a t  such p o rts  as w o u ld  n a tu ra lly  
and u s u a lly  be p o rts  o f  ca ll on th e  voyage 
nam ed.”  In  th e  la tte r  case, L o rd  H ersche ll, 
L .C . said (7 Asp. M ar. L a w  Cas., a t p . 367 ; 
69 L .  T . R ep., a t  p . 2 ;  (1893) A . C.
a t p . 3 5 5 ): “  There is no d if f ic u lty  in  con
s tru in g  th is  clause to  a p p ly  to  a l ib e r ty  in  the  
Perform ance o f  th e  s t ip u la te d  voyage to  ca ll 
a t a p a r tic u la r  p o r t  o r  p o rts  in  th e  course 
o f  th e  voyage. T h a t p o r t,  o r those po rts , 
Would d iffe r  accord ing to  w h a t th e  s tip u la te d  
voyage was, inasm uch as a t th e  t im e  when 
th is  docum ent was fram ed  the  pa rties  w ho 
fram ed i t  d id  n o t kn o w  w h a t th e  p a rtic u la r 
voyage w o u ld  be, and in tended i t  to  be e q ua lly  
used w h a teve r th a t  voyage is. T he  po rts , a 
v is it  to  w h ich  w o u ld  be ju s tif ie d  under th is  
con trac t, w o u ld , no d o u b t, d iffe r  according 

k R le Pa rt ic u la r  voyage s tip u la te d  fo r  between 
the  sh ipper and th e  sh ipow ner ; b u t  i t  m ust, 
^ m y  v iew , be a l ib e r ty  consis ten t w i th  th e  m a in  
ob ject o f th e  c o n tra c t— a lib e r ty  o n ly  to  proceed 
o and s ta y  a t th e  po rts  w h ich  are in  th e  course 

° f  the  voyage. In  saying th a t,  I  am , o f  course, 
^peaking in  a business sense. I t  m a y  be said 
th a t  no p o r t  is d ire c t ly  in  th e  course o f the  
voyage . . . inasm uch as, in  m ere ly  en te r
ing  a p o r t  o r  approach ing i t  nearly , yo u  dev ia te  
tyoru the  d ire c t course between th e  p o r t  o f 
Shipm ent and  th e  u lt im a te  p o r t  o f  destina tion , 
t h a t  is  p e rfe c tly  tru e  ; b u t  in  a business 
sense i t  w o u ld  be p e rfe c tly  w e ll understood 
o say th a t  the re  were ce rta in  p o rts  on the  
ay  between M alaga and L iv e rp o o l, and those 

are the  po rts  a t w h ich , I  th in k ,  th e  r ig h t  to  
cuch and s ta y  is g iven .”  B o th  these passages 
ere c ite d  b y  P h illim o re , L .J .  in  M o rriso n  

l ,  awies) and Co. v . Shaw, S a v ill, and A lb io n  
°m pany L im ite d  (13 A sp. M a r. L a w  Cas. 

n  .A a t P ‘ 507 : 115 L - T - R eP- 508> a t  p . 511 ;
1 16) 2 K .  B . 783, a t p . 798). [Sc r u t t o n , 

•d ._ _ U n d e r th is  lib e r ty ,  m ig h t the  m aster 
P .I ln t °  a p o r t  fo r  th e  purpose o f  a rra ng ing  

cha rte r fo r  th e  n e x t voyage ?] I t  is d iff ic u lt  
answer th a t.  I  su b m it th e  ship m a y  ca ll 

j nr  any  business purpose, e.g., to  la nd  a p i lo t  
■oj. io 8 . o r bad w eather, to  la nd  a stow aw ay, 
ha a s*c^  seaman. I n  no one o f  these cases 
Se ®. Ihe  cargo ow ner an y  in te res t. The in - 
lirn 't°n  Rle w o rd  “  b u n ke rin g  ”  in  no w a y  
call S t *le Pu rPoses f ° r  w h ich  th e  sh ip  m ay 
as P*le w o rd  “  b u n ke rin g  ”  is  o n ly  used 
is ' an *P.USN a tio n . The ejusdem generis ru le  
in  lt la PPPcable when the re  is o n ly  one species ; 
Ma nr-3*1 a Case t l̂ere can be no genus. 
reli n n 0n ’ *P’ *n  cons tru ing  th is  l ib e r ty  clause,
L  on Attorney-G enera l v . Seccombe (105
case - R eP- 18 ; ( 1 9 n ) 2 K ' B - 688)- T h a t 

E v o lv e d  th e  con s tru c tion  o f  a ta x in g  
and is o f  no rea l assistance here. 

W ithCOndly’ R  Ib is  ca ll o f  th e  vessel was n o t 
th e rm  Rle w ords ° f  th e  l ib e r ty  clause, and so 

e was d e v ia tio n , i t  was “  a reasonable

d e v ia tio n  ”  under ru le  4 o f A r t .  IV .  o f  the  
R u les R e la tin g  to  B il ls  o f L a d in g  in  th e  
Schedule to  th e  Carriage o f  Goods b y  Sea 
A c t  1924. A  “  reasonable d e v ia tio n  ”  m ust 
mean a n y  depa rtu re  o f  th e  sh ip  fro m  the  
usual course o f th e  agreed voyage, w h ic h  is 
in  fa c t reasonable in  th e  circum stances. These 
general w ords were used, as i t  was im possib le 
to  pa rticu la rise  a ll th e  cases th a t  w o u ld  be 
reasonable. [G r e e r , L .J .— M a y  n o t i t  be p u t  
in  th is  w a y  : Suppose th e  cargo-owner was on 
the  ship, w h a t w o u ld  he say as to  th e  de v ia tio n  
be ing reasonable ? I f  he refused, w o u ld  i t  
n o t be unreasonable ?] A l l  th e  circum stances 
o f  th e  case m us t be considered. I t  is sub
m it te d  th a t  th e  d e v ia tio n  in  th is  case was 
reasonable. [S l e s s e r , L .J .— D o you  say th a t  
th e  rules in  the  Schedule to  th e  A c t  o f 1924 have 
changed the  la w  ? (See S c ru tto n  on C harter- 
pa rties, 12 th  e d it., a t p . 299, and The Teutonia  
(1872) 1 Asp. M ar. L a w  Cas. 214 ; 26
L .  T . R ep. 4 8 ;  L .  R ep. 4 P . C. 171).] 
Yes, th a t  is clear. D e v ia tio n  is  now  pe r
m it te d  to  save p ro p e rty , and fu r th e r ,  any 
reasonable d e v ia tio n  is n o t to  be deemed to  
be an in fr in g e m e n t o f th e  con tra c t o f  carriage. 
H ere, i f  the re  had been no te s t o f  th e  super
heater, the re  m ig h t have been a waste o f  fue l 
th a t  was unnecessary. M acK inn on , J .  said 
th a t  he fou nd  g reat d if f ic u lty  in  g iv in g  any 
m eaning to  th e  words “  an y  reasonable dev ia 
t io n . ”  [G r e e r , L .J .— In  a case t r ie d  b y  judge  
and ju r y  w h ich  w o u ld  f in d  w he the r a de v ia tion  
was reasonable ?] T he  ju r y .  See Phelps, 
James, and Co. v . H i l l  (7 Asp. M ar. L a w  
Cas. 42 ; 64 L .  T . R ep. 610 ; (1891) 1
Q. B . 605), where th e  question was le ft  
to  th e  ju r y  w h e the r th e  m aster had acted 
reasonably. There is n o th in g  in  ru le  4 to  
suggest th a t  a d e v ia tio n  to  be reasonable m ust 
be in  th e  in te rests o f b o th  sh ip  and  cargo. 
[Searamanga and Co. v . Stam p  (1880, 4 
Asp. M ar. L a w  Cas. 295 ; 42 L .  T . Rep. 
8 4 0 ; 5 C. P . D iv .  295) and M o rris o n
(James) and Co. L im ite d  v . Shaw, S av ill, 
and A lb io n  Com pany L im ite d  (13 A sp. M ar. 
L a w  Cas. 504 ; 115 L .  T . R ep. 508 ; (1916)
2 K .  B . 783) was also re fe rred  to . ]  I f  
th e  appe llan ts are w ro ng  on th e  f irs t  tw o  
po in ts , i t  is  s u b m itte d  a lte rn a tiv e ly  th a t  the  
effects o f th e  ru les in  th e  Schedule to  the  
Carriage o f  Goods b y  Sea A c t  1924 is to  annu l 
th e  im p lic a tio n  fo rm e rly  present in  th e  con
t ra c t  o f  carriage th a t  a de v ia tio n  fro m  the  
agreed voyage destroys th e  r ig h t  o f  th e  sh ip 
ow ner to  re ly  upon  th e  exceptions. There is 
n o th in g  in  th e  A c t  o f  1924 w h ich  suggests 
th a t  i f  the re  be de v ia tion , a ll the  s ta tu to ry  
exceptions are e lim ina ted . I f  the re  is u n 
reasonable d e v ia tio n , no d o u b t the re  is a 
breach o f con tra c t, and the  shipowners are 
lia b le  in  damages, b u t the  exceptions rem a in , 
and th e  sh ipow ner can take  advantage o f  them . 
The p ro p e rty  in  these coals had n o t passed 
to  th e  bu ye r a t th e  t im e  o f th e  loss, and th e  
o n ly  p a r ty  w ho can recover damages is the  
seller, and th e  damages suffered is th e  c o n tra c t 
p rice  o f  the  coals— 6000Z.
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Ct. of App.] Foscolo Mango and another v . Stag Line Limited. [Ct. of App.

S ir Robert Aske  fo llow ed.— S cru tton , L .J . ,  
in  th e  course o f  th e  a rgum ent, has ra ised th e  
question w h e the r th is  p a r t  o f  th e  voyage was 
a t r ia l  t r ip  w ith in  th e  m eaning o f  th e  lib e r ty  
clause. T h is  p o in t was n o t ta ke n  before 
M acK inn on , J . I t  was n o t a t r ia l  t r ip .  The 
mere fa c t th a t  tw o  engineers came aboard 
canno t m ake i t  a t r ia l  t r ip .  [Scrutton, L .J .—  
I t  appears fro m  th e  evidence th a t  the  
engineers w o u ld  have req u ire d  th e  he lm  to  
be p u t  ha rd  over and a ll th ree  a u x ilia ry  
engines to  be s ta rted  sudden ly  and s im ila r 
opera tions fo r  th e  purposes o f th e  te s t to  th e  
super-heater.] A  t r ia l  t r ip ,  lik e  a t r ia l  b a ll a t 
c ricke t, is a passage th a t  takes place before 
th e  reg u la r voyage. In  th e  course o f f ive  o r 
seven hours ’ voyage a ll th a t  was o r w o u ld  be 
done fo r  th e  purposes o f th e  te s t, m ig h t w e ll 
occur i f  the re  had been no tes t. T he  fa c t th a t  
th e  he lm  was p u t  h a rd  ove r does n o t tu rn  th is  
p a r t  o f  th e  c o n tra c t voyage in to  a t r ia l  t r ip .  
A lte rn a t iv e ly ,  i f  i t  was a t r ia l  t r ip ,  i t  fin ished 
long before th e  sh ip  tu rn e d  aside to  go in to  the  
B a y  o f S t. Ives. On th e  f irs t  p o in t argued, i f  
the re  is an y  lim ita t io n  on th e  w ords “  o r o th e r 
purposes ”  in  th e  l ib e r ty  “  to  ca ll a t  an y  p o rts  
in  an y  o rder fo r  b u n ke rin g  o r o th e r purposes,”  
th a t  l im ita t io n  is n o t due to  th e  presence o f 
th e  w o rd  “  b u n ke rin g .”  I f  the re  had  been a 
catalogue o f  such term s, th a t  w o u ld  be ano the r 
m a tte r. B u t  here the re  were no tw o  species o u t 
o f w h ic h  to  con s tru c t a genus, and th e  ru le  o f 
ejusdemgeneris do esn o ta p p ly . [Slesser,L .J .—  
Is  the re  a u th o r ity  th a t  yo u  canno t con s tru c t a 
genus fro m  a single ca tegory ?] I  su b m it th a t  
is to  be fou nd  in  T illm a n n s  and Co. v . Steamship 
K n u ts fo rd  L im ite d  (99 L .  T . R ep. 399 ; (1908) 
2 K .  B . 385 ; see ju d g m e n t o f  F a rw e ll, L .J . ,  
11 Asp. M ar. L a w  Cas. 105, a t p . 112 ; 99 L .  T . 
R ep., a t p . 406 ; (1908) 2 K .  B ., a t  p . 402). 
[H e  c ite d  also the  fo llo w in g  cases : Baerselman 
v . B a ile y  (8 Asp. M a r. L a w  Cas. 4 ; 72 L .  T . 
R ep . 677 ; (1895) 2 Q. B . 301), Steamship  
K n u ts fo rd  L im ite d  v .  T illm a n n s  and Co. (11 
A sp. M ar. L a w  Cas. 105 ; 99 L .  T . R ep. 399 ; 
(1908) A . C. 406), Thorm an  v . Dowgate Steam
ship Com pany  (11 A sp. M ar. L a w  Cas. 481 ; 
102 L .  T . R ep . 242 ; (1910) 1 K .  B . 410), 
Aktieselskabet F ra n k  v . Nam aqua Copper Com
p a n y  L im ite d  (15 Asp. M ar. L a w  Cas. 20 ; 123 
L .  T .R e p . 523),and Cheshire and Co.v . Vaughan  
Brothers and Co. (17 Asp. M ar. L a w  Cas. 449 ; 
123 L .  T . R ep . 487 ; (1920) 3 K .  B . 240).] As 
to  ru le  4 o f  A r t .  IV .  o f  th e  rules in  th e  Schedule, 
d e v ia tio n  in  saving life  o r p ro p e rty  a t  sea is 
p e rm itte d , and n e ith e r o f  these de v ia tions  is 
o f an y  concern to  th e  cha rte re r. A n d  th e  
reasonable d e v ia tio n  p e rm itte d  need n o t be in  
th e  in te res t o f  th e  cha rte re r. “  Reasonable ”  
m u s t m ean reasonable fro m  th e  p o in t o f  v ie w  
o f  th e  sh ipow ner h a v in g  regard  to  a l l the  
fac ts— distance, t im e , and r is k . [H e  c ited  
Phelps, James, and Co. v . H i l l  (7 A sp. M a r. 
L a w  Cas. 42 ; 64 L .  T . R ep. 610 ; (1891) 1
Q. B . 605) and  Forem an and E llam s  L im ite d  
v . Federal Steam N a v iga tion  Com pany  (17 Asp. 
M a r. L a w  Cas. 449 ; 138 L .  T . R ep . 582 ; (1928) 
2 K .  B . 424).]

A . T . M il le r ,  K .C . and  R . F .  H a yw ard  fo r  
th e  cargo owners.— [Scrutton, L .J .— W e need 
n o t tro u b le  yo u  on th e  p o in t as to  measure o f  
damages.] As to  th e  lib e r ty  clause, th e  words 
“  o r  o th e r purposes ”  are lim ite d  b y  th e  p re 
ceding w o rd  “  b u n ke rin g .”  The  genus consists 
o f  th e  tw o  species “  b u n ke rin g  ”  and “  o th e r 
purposes.”  See ju d g m e n t o f H a m ilto n , J . in  
Attorney-General v . Seccombe (105 L .  T . R ep. 18, 
a t p . 2 3 ;  (1911) 2 K .  B ., a t  pp . 702-3).
[Greer , L .J .— Is  th a t  th e  o n ly  case where 
the re  is o n ly  one ca tegory ?] Yes. T he  a rgu
m e n t fo r  th e  appe llan ts  seeks to  o b ta in  fro m  
th e  lib e r ty  clause a w id e r r ig h t  to  dev ia te  th a n  
th a t  a ffo rded b y  A r t  IV . ,  r .  4. I f  the re  were 
such a w id e r r ig h t  o f  d e v ia tio n  i t  w o u ld  be 
n u ll and v o id . See A r t .  I I I . ,  r .  8. Regard 
m us t be had f irs t  and la s t to  th e  c o n tra c t 
voyage. I t  canno t be p a r t  o f  th e  c o n tra c t 
voyage to  ca ll a t  p o rts  in  an y  order. T he  case 
o f  M argetson  v . G lynn and Co. (7 Asp. M ar- 
L a w  Cas. 14 8 ; 66 L .  T . R ep. 144 ; (1892) 
1 Q. B . 337) shows th a t  th e  w ords in  
th is  l ib e r ty  clause m us t be sub jec t to  some 
lim ita t io n .  [Scrutton, L .J .— Y o u  m a y  com 
pare L o rd  M ansfie ld ’s observations in  M oore  v .  
M agra th  (1774, 1 Cowp. 9, a t p . 12).] The 
l ib e r ty  canno t mean th a t  th e  vessel m a y  ca ll 
a t a p o r t  fo r  a n y  business purpose. T he  p u r 
pose m us t be one o f th e  same k in d  as th a t  o f  
b u nke ring , a purpose in  w h ic h  th e  cargo-owner 
has an in te res t. I f  th is  was a t r ia l  t r ip ,  i t  was 
a d m itte d ly  made w ith o u t no tice . N o tice  w o u ld  
g ive  th e  cargo-owner th e  o p p o rtu n ity  o f con
s idering  his insurances. [Greer , L .J .— There 
w o u ld  seem to  be n o th in g  to  p re ve n t the  
m aster t r y in g  his engines, w h ils t  on th e  w a y  
to  C onstan tinop le  ; b u t  i f  he w e n t aw ay fro m  
his rou te , th a t  w o u ld  be ano the r m a tte r.]  I  
s u b m it he has no r ig h t  to  ru n  h is  vessel on 
tests unless he has g iven  no tice  to  th e  cargo- 
ow ner. I  s u b m it th a t  fro m  th e  evidence i t  
appears th a t  some o f  the  tests were con tinued  
a fte r  th e  vessel has tu rn e d  aside fro m  the 
co n tra c t rou te  near L u n d y . A s to  ru le  4 o f  
A r t .  IV . ,  th e  phrase “  reasonable d e v ia tio n  ”  
had  a m eaning before th e  A c t  o f  1924 was 
passed— see Phelps, James, and Co. v .  H i l l  
(sup.) and The Teuton ia  (sup.). I t  is no 
reason fo r  th e  ab roga tion  o f  th a t  m eaning and 
con s tru c tion  o f the  phrase th a t  ru le  4  pe rm its  
de v ia tio n  to  save p ro p e rty . [Greer , L .J .— I f  
y o u r  con ten tio n  is co rrec t th a t  ru le  4 has n o t 
a lte red  th e  law , except as to  th e  r ig h t  to  devia te 
to  save p ro p e rty , i t  is  v e ry  odd d ra ft in g . I f  
w o u ld  have been easy to  l im i t  d e v ia tio n  to  such 
as is “  reasonably necessary to  avo id  im m in e n t 
p e r il. ”  I t  m a y  w e ll be, in  th is  case, th a t  i t  
was a reasonable d e v ia tio n  to  p u t  in  to  S t. Ives 
B a y  to  la nd  these tw o  engineers, and an 
unreasonable de v ia tio n  th e n  n o t to  re tu rn  a t 
once to  th e  course o f  th e  co n tra c t voyage, and 
instead to  con tinue  coasting rou nd  a dangerous 
coast.] There  are fo u r  v iews th a t  have been 
take n  as to  w h a t is reasonable d e v ia tio n  : (a) 
T h a t th e  la w  has n o t been a lte red  fro m  th a t 
s ta ted  in  The Teutonia (sup.) except th a t  there 
is a r ig h t  to  dev ia te  to  save p ro p e rty — th a t is
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th e  v ie w  I  p u t  fo rw a rd . (6) The v ie w  take n  b y  
M acK in n o n , J . in  th is  case th a t  th e  d e v ia tio n  
to  be reasonable m us t be in  th e  in te rests o f 
b o th  sh ip  and cargo, (c) The v ie w  ta ke n  b y  
W r ig h t,  J . in  th e  case o f  Forem an and E llam s  
L im ite d  v . Federal Steam N av iga tion  Company 
L im ite d  (sup.), where he said : “  I ts  reasonable
ness m u s t depend upon w h a t w o u ld  be con
te m p la te d  reasonably b y  b o th  pa rties  ha v in g  
regard to  th e  exigencies o f  the  rou te , kno w n  or 
assumed to  be know n  to  b o th  pa rties ,”  and 
{d )  th e  v ie w  th a t  has been advanced before 
th is  c o u rt b y  the  appe llants.

R . F .  H a yw ard  fo llow ed. [H ic k  v . Raym ond  
v  Asp. M ar. L a w  Cas. 23 3 ; 68 L .  T . R ep. 
174 ; (1893) A . C. 22) and London and N o rth  
Western R a ilw a y  Company v . N eilson  (127 L .  T . 
R ep. 469  ; (1922) 2 A . C. 263) were also c ited .]

D un lop , in  re p ly , on th e  con s tru c tion  o f  the  
h b e rty  clause re ferred to  Packwood  v . U n ion  
Castle M a i l  Steamship Company L im ite d  (1903, 

T im es L .  R ep. 59) and Baerselman  v . B a ile y  
jswp.), and, as show ing th e  d is tin c t io n  between 
bad n a v ig a tio n  and d e v ia tion , R io  T in to  
Company v . Seed S h ip p in g  Com pany  (1926, 
17 Asp. M ar. L a w  Cas. 21 ; 134 L . T . R ep. 764).

C ur. adv. vu lt.

Scrutton, L .J .— T h is  is an appeal b y  a 
sh ipow n ing  com pany fro m  a ju d g m e n t o f 
M ackinnon, J . h o ld in g  th e m  lia b le  fo r  a loss o f 
a cargo o f  coal w h ile  th e ir  sh ip  was on a voyage 
fro m  Swansea to  C onstan tinop le  because the  
loss occurred w h ile  the  sh ip  was w ith o u t 
ju s tif ic a t io n  d e v ia tin g  fro m  the  c o n tra c t voyage. 
t  °  apprecia te  th e  po s itio n  i t  is necessary to  
sta te  the  facts in  some de ta il.

The I x ia  was an old  sh ip  f it te d  w ith  a device 
®aUed a superheater. The ob je c t o f  th is  f it t in g  
s to  co llec t th e  waste steam  and hea t w h ich  

^ o u ld  otherw ise go up  the  fun n e l and to  use i t  
ga in to  reheat the  steam  and so to  save fue l, 
be steam  to  be co llected m ay  come fro m  the  

b ia in  p ro p e llin g  engines o r from  the  a u x ilia ry  
ngmes, such as th e  dynam o, steam  steering 

gear o r donkey  engine. The effic iency o f  the  
evice depends on the  correct ad ju s tm e n t o f 
aives to  th e  needs o f th e  ac tu a l w o rk  be ing 
° ne- I f  th e y  are to o  loose to o  m uch steam 
*ay  escape ; i f  to o  t ig h t ,  to o  m uch steam  m ay 

re ta ined  and exercise d e trim e n ta l back 
I ensure on the  engines. On th e  voyage 
¡.Receding the  one in  question the  cap ta in  had 
Wcl?rted  th a t  t lle  superheater was n o t w o rk in g  
ste 1 and th a t the re  was danger fro m  i t  to  the  
th  ®ear an<I  dynam o engines. A cco rd in g ly  
t  e shipowners had th e  m a tte r looked in to  b y  
a ^  m akers o f  th e  superheater and a t Swansea 
t fn ^ + u  V£dve o r valves were fit te d . I  ga ther 
m the  correct size o f  va lve  is n o t a the o re tica l 
the b u t  is ra th er e m p irica l, depending lik e  
on tl tlape 0!  th e  p rope lle r on ac tu a l experience 
c a r ^ 6 Pa r t i eu la r sh ip  a t w o rk  w ith  her usual 
i t w ° ’ Spee<t and  sea cond itions. A cco rd in g ly  
Swarf a rra n " ed th a t  when the  sh ip  s ta rted  fro m  
one fi-Sea W*th  a fa l l  cargo o f  coal tw o  engineers, 

om th e  m akers o f th e  superheater and one

the  superin tenden t engineer o f th e  sh ipp ing  line , 
should accom pany he r fo r  a sho rt d istance to  
m ake a te s t o r t r ia l  (b o th  words are used) o f the  
e ffic iency o f th e  se ttin g  o f  the  valves under 
o rd in a ry  w o rk in g  cond itions and to  correct any 
defects b y  rea d jus tm en t o f  th e  valves. I t  was 
expected th a t  th is  te s t o r t r ia l  w ou ld  take  some 
five  hours o r so and th a t  th e  engineers w o u ld  be 
dropped w ith  th e  p i lo t  o ff L u n d y . U n fo r tu n 
a te ly , when th e  t im e  fo r s ta rt in g  came the 
firem en came on board in  such a c o n d itio n  as to  
sob rie ty  th a t  th e y  cou ld n o t do th e ir  w o rk  
e ffec tive ly . Nevertheless th e  sh ip  s ta rted , b u t 
th e  firem en cou ld  n o t o r w o u ld  n o t raise a fu l l  
head o f steam , and such a fu l l  head was essential 
fo r  th e  t r ia l .  W hen L u n d y  was reached no 
sa tis fa c to ry  t r ia l  had been ob ta ined . U n de r 
o rd in a ry  circum stances th e  sh ip  o ff L u n d y  
w o u ld  have been set on a course S.W . f  W . 
m agne tic  t i l l  she reached five  m iles o ff Pendeen] 
w hen he r course w o u ld  have been set fo r  F in is - 
te rre  to  pass along th e  m id d le  o f th e  channel 
between th e  rock-s trew n  coast o f C o rnw a ll to  
th e  E as t and th e  Seven Stones and S t i l ly  
Rocks to  th e  W est, a channel abou t eleven 
m iles w ide. In  v ie w  o f  the  d e s ira b ility  o f 
com p le ting  th e  t r ia l ,  th e  cap ta in  decided n o t to  
fo llo w  th e  o rd in a ry  course b u t to  la y  a course 
nearer to  th e  coast o f C o rnw a ll, w h ich  w ou ld  
ta ke  h im  to  th e  entrance to  S t. Ives B ay , where 
he w o u ld  tu r n  in to  th e  bay and ge t a boat to  
come o u t to  take  th e  engineers o ff. T h is  he 
did^ ha v in g  to  w a it abou t one-and-a-ha lf hours 
in  S t. Ives B ay . H e  the n  had to  ge t back to  
his o rig in a l course and m ig h t have done so 
q u ite  sa fe ly  b y  go ing s tra ig h t o u t t i l l  he g o t on 
th e  course th a t  w ou ld  take  h im  five  m iles o ff 
Pendeen. Ins tead  o f  th a t,  he proceeded to  
coast round  th e  Cornish c liffs  a t a supposed 
distance o f one-and-a -ha lf m iles t i l l  he g o t o ff 
th e  Longsh ips, where he w o u ld  la y  h is course 
again. The cap ta in , ow ing  to  th e  events o f  the  
m orn ing , had been a long  tim e  on d u ty , and 
he w e n t be low  d u r in g  th is  coasting, leav ing  the  
second o ffice r in  charge. The w eathe r is 
described as “  c lo ud y  and show ery,”  “  ove r
cast, w ith  s lig h t ra in ,”  and somehow th e  second 
m ate  m anaged to  ru n  th e  vessel on to  the  
V yne ck  R ock , where she sustained such in ju ry  
th a t  she was to ta l ly  los t. The second m ate 
said i t  was th e  m aste r’s fa u lt  fo r  le av in g  h im  
to  c a rry  o u t th e  dangerous na v ig a tion  on such 
a ro c k y  coast. T he  m aster said i t  was e n tire ly  
th e  second m a te ’s fa u lt  fo r  n o t do ing  w h a t he 
was to ld  to  do, keep ing a certa in  d istance from  
th e  shore. The evidence o f  th e  sub-com m ander 
o f  p ilo ts  fo r  the  St. Ives  d is tr ic t,  w h ich  the 
ju dg e  accepted, was : “  (A .) The p rope r course 
is to  pass w ith in  fo u r o r five  m iles o f  Pendeen, 
th e  safe course dow n th e  channel. (M r. M ille r) 
Then hau l dow n to  th e  sou thw ard  to  m ake 
F in is te rre  ? (A .) A n d  the n  steer dow n fo r 
F in is te rre . (Q .) W o u ld  you  consider i t  safe 
o r p rope r to  b r in g  a ship in  w ith in  a m ile-and-a- 
h a lf  ? (A .) N o t a safe course. (Q .) A n d  i f  a
vessel, instead o f  ru n n in g  on th a t  course, stands 
in  fo r  the  coast and anchors o r stops o ff S t. 
Ives, is she ru n n in g  a n y  greater r is k ?  (A .)
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C e rta in ly  she w o u ld  be ru n n in g  a grea te r r is k  
th a n  i f  she stood on he r p rope r course fro m  
L u n d y  dow n five  m iles o ff Pendeen. (Q .) 
Such r is k  as is a ttached  to  coasting on a ro c k y  
coast ? (A .) C e rta in ly . I t  is a v e ry  dangerous
coast fro m  S t. Ives  ro u n d ,”  and th a t  coasting 
course was c e rta in ly  n o t th e  o rd in a ry  o r safe 
course fro m  Swansea to  F in is te rre .

On th is  evidence th e  p la in t if fs  argued th a t  
th e  shipowners had im p ro p e rly  dev ia ted , th a t  
th e  loss occurred on and because o f  th e  dev ia 
t io n , th a t  th e  excepted pe rils , such as perils  
o f  th e  sea, the re fo re  d id  n o t p ro te c t th e  sh ip 
owners. T he  shipowners in  answer re lied  on 
th e  te rm s o f  th e  b i l l  o f  la d in g  and th e  Rules 
o f th e  Schedule to  th e  Carriage o f  Goods b y  
Sea A c t, 1924 in co rp o ra ted  the reunder. T hey  
argued f irs t  th a t  th e ir  voyage was w ith in  the  
voyage a llow ed b y  th e  c o n tra c t, and th a t  
w h a t th e y  d id  was the re fo re  n o t a d e v ia tio n  
a t a ll. T h e y  had  lib e r ty  unde r th e  b i l l  o f  la d in g  
“  to  ca ll a t an y  po rts  in  an y  o rder fo r  b u nke ring  
o r o th e r purposes . . .  as p a r t  o f  the  c o n tra c t 
voyage.”  T he  cargo-owners rep lie d  th a t  
these w ide words m us t on th e  au th o ritie s  be 
re s tr ic te d  b y  th e  na tu re  o f  th e  m a in  adven tu re  
to  p o rts  h a v in g  some re la tio n  to  th e  jo in t  
adven tu re  o f  c a rry in g  cargo fro m  Swansea to  
C onstan tinop le  ; th a t  th e  words “  o th e r p u r 
poses ”  m us t receive a s im ila r l im ita t io n .  I t  
cou ld  n o t be th a t  th e  sh ip  m ig h t c a ll fo r  “  any 
purpose,”  e.g., i f  the  cap ta in  w anted  to  see his 
w ife  ; and th e  m ere presence o f  th e  w o rd  
“  bu n ke rin g  ”  supported  th is  v ie w , as i t  was 
n o t w anted , i f  ca llin g  fo r  “  an y  purpose ”  was 
a llow ed. T h e y  also argued th a t  w h a t had 
happened was a “  t r ia l  t r ip  ”  and  i t  was made 
“  w ith o u t no tice  ”  and, the re fo re , was n o t p a r t 
o f  th e  c o n tra c t voyage. There is a w e ll-kn ow n  
p rin c ip le  o f  co n s tru c tio n  expressed b y  L o rd  
H a lsb u ry , L .C . in  th e  case o f  Thames 
and M ersey M a rin e  Insurance Com pany  v . 
H a m ilto n  (1887, 6 A sp. M ar. L a w  Cas., a t 
p . 202 : 57 L . T . R ep. 695, a t p . 696, 12 A . C. 
484, a t p . 4 9 0 ) : “  W ords , how ever general, 
m a y  be lim ite d  w ith  respect to  th e  sub ject 
m a tte r  in  re la tio n  to  w h ich  th e y  are used.”  
T h is  is expressed b y  L o rd  H ersche ll, L .C . 
in  G lynn  v . Margetson and Co. (7 Asp. 
M a r. L a w  Cas., a t p . 367 ; (1893) 69 L .  T . 
R ep. 1, a t p . 2 ; A . C. 351, a t p . 355) thu s  : 
“  W here general words are used in  a p r in te d  
fo rm  w h ich  are ob v io u s ly  in tended  to  a p p ly , so 
fa r  as th e y  are app licab le , to  th e  circum stances 
o f  a p a r tic u la r  con tra c t, w h ich  p a r tic u la r  con
t ra c t  is to  be em bod ied in  o r in tro d u ce d  in to  
th a t  p r in te d  fo rm , I  th in k  you  are ju s tif ie d  in  
lo o k in g  a t th e  m a in  o b je c t and in te n t  o f  th e  
c o n tra c t and in  l im it in g  th e  general words 
used, h a v in g  in  v ie w  th a t  ob je c t and in te n t . ”  
I n  th a t  case a clause “  bound fo r  L iv e rp o o l, 
w i th  lib e r ty  to  proceed to  and s ta y  a t an y  
p o r t  o r po rts  in  an y  s ta tio n  in th e M e d ite rra n e a n , 
L e v a n t, B la c k  Sea, o r A d r ia t ic , o r on  th e  coasts 
o f  A fr ic a , Spain, P o rtu g a l, F rance, G reat 
B r ita in  and Ire la n d , fo r  th e  purpose o f  d e live r
in g  coals, cargo, o r passengers, o r fo r  a n y  o th e r 
purpose w hatsoever ”  was construed as g iv in g

a lib e r ty  consis tent w ith  th e  m a in  ob je c t o f  th e  
c o n tra c t, a l ib e r ty  o n ly  to  proceed to  and s tay  
a t th e  p o rts  w h ich  were in  th e  course o f th e  
voyage in  a business sense.

The same lim ita t io n  w o u ld  a p p ly  to  th e  w ide 
words “  o th e r purposes ”  ; th e y  m us t be p u r 
poses o f  th e  co n tra c t adven tu re . T he  preced ing 
w o rd  “  b u n ke rin g  ”  assists th a t  v ie w . As 
L o rd  M ansfie ld  says in  M oore v .M a g ra th  (1774, 
1 Cowp., a t p . 12) : “  I t  is v e ry  com m on to  
p u t  in  a sweeping clause ; and th e  use and 
o b je c t o f  i t  in  general is, to  guard  against an y  
acc iden ta l om ission ; b u t  in  such cases i t  is 
m eant to  re fe r to  estates o r th in g s  o f th e  same 
na tu re  and de sc rip tion  w ith  those th a t  have 
been a lrea dy  m en tion ed .”  I  do n o t propose to  
discuss th e  num erous cases th a t  have exp la ined 
and  confused th e  so-called ru le  o f  ejusdem  
generis ; b u t  th e  presence o f  th e  w o rd  “  b u n k e r
in g  ”  shows th a t  the re  is a l im ita t io n  on the  
general words fo llo w in g . I f  th e y  were u n 
lim ite d  its  m en tio n  w o u ld  be unnecessary. 
T o  la nd  a m ake r’s engineer and a sh ip ’s engineer 
w ho has been de ta ined  on th e  sh ip  w h ile  m ak ing  
a t r ia l  t r ip  n o t au tho rised  b y  th e  co n tra c t o f  
a ffre ig h tm e n t because o f  th e  drunkenness o f  
th e  firem en and to  la n d  th e m  a t a p o r t  on  a 
dangerous coast and n o t in  th e  course o f the  
voyage does n o t seem to  me to  be fo r  a 
purpose o r on a voyage p e rm itte d  b y  the  
con tra c t.

As to  th e  clause, “  w ith  l ib e r ty  to  m ake t r ia l  
t r ip s  w ith  no tice ,”  some tr ia ls  requ ire  to  be 
m ade w ith  a f u l l  cargo as, fo r  instance, to  tes t 
fu lf ilm e n t o f  a co n tra c t as to  th e  speed o f  the  
vessel f u l ly  loaded. T h e y  m ig h t in v o lv e  de
p a rtu re  fro m  th e  co n tra c t voyage, as in  Tuns 
backw ards and fo rw ards over th e  m easured 
m ile . T h e y  m ig h t in v o lv e  use o f  th e  engines 
fo r  o th e r purposes th a n  those o f  th e  con tra c t 
voyage. T he  t r ia l  o f  th e  superheater valves, 
th e  rep resen ta tive  o f  th e  m ake r says, is some
tim es done b y  s ta r t in g  fro m , fo r  exam ple, 
B a rry  and m ak in g  a ru n  to  th e  N ash L ig h t  and 
back. H e  also says th a t  th e  t r ia l  takes fro m  
five  to  seven hours and th a t  o rd in a ry  w o rk in g  
cond itions  w ith  a fu l l  head o f  steam  are neces
sary. The engineers th e n  go ro u n d  the  
m ach ine ry  and  see th a t  e v e ry th in g  is w o rk in g  
a l l  r ig h t  and  th a t  th e  re lie f va lve  is fu n c tio n in g  
under sea cond itions , such as p u t t in g  th e  he lm  
h a rd  over and seeing th a t  she is open ing ou t 
to  a n y  re lie f. F ro m  th e  ca p ta in ’s le t te r  o f  the  
16 th  A p r i l  1929, and  th e  engineer’s re p o r t o f 
th e  16 th  M a y  1929 as to  th e  p rev ious voyage, 
i t  appears th a t  ow ing  to  th e  re lie f  valves n o t 
w o rk in g  w e ll th e  back pressure was p re v e n tin g  
th e  steering  gear fro m  w o rk in g  p ro p e rly . I t  18 
obvious th a t  manoeuvres w o u ld  have to  be 
pe rfo rm ed w ith  th e  steering  gear and a u x ilia ry  
engines w h ich  w o u ld  n o t necessarily be per
fo rm ed  a t th a t  t im e  on an o rd in a ry  voyage- 
T he  b i l l  o f  la d in g  gives pow er to  p e rfo rm  t r ia l 
t r ip s  on th e  co n tra c t voyage i f  no tice  is given. 
T he  no tice  is p resum ab ly  to  a llo w  cargo-owners 
to  see th a t  th e ir  insurance is in  o rder. N °  
no tice  was g iven  in  th is  case, th e  sh ip ’s repre
sen ta tive  says because he d id  n o t a n tic ip a te
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a iiy  tro u b le  and th o u g h t th e  firem en w o u ld  be 
a ll r ig h t  and  the  t r ia l  over b y  L u n d y . I t  is 
ev id e n t he d id  n o t lo o k  a t h is b i l l  o f  lad ing . 
In  m y  op in io n  th is  t r ia l  t r ip  was n o t p a r t  o f 
th e  co n tra c t voyage and was the re fo re  a 
d e v ia tio n , b o th  in  de lay and in  ro u te  and 
ris k .

I f  w h a t was done was n o t p a r t  o f  the  con
t ra c t  voyage, th e  n e x t question  is : W as w h a t 
happened a ju s tifia b le  d e v ia tio n  ? A r t .  IV ,  r .  4, 
o f  th e  Schedule to  the  A c t  o f  1924 is as fo llow s  : 
‘ A n y  d e v ia tio n  in  sav ing  o r a tte m p tin g  to  

save life  o r p ro p e rty  a t sea, o r a n y  reasonable 
d e v ia tio n  sha ll n o t be deemed to  be an in fr in g e 
m en t o r breach o f  these ru les o r o f  th e  c o n tra c t 
o f carriage, and the  ca rrie r sha ll n o t be lia b le  fo r
an y  loss o r damage re s u lt in g  th e re fro m .”  
T h is  c e rta in ly  a lte rs th e  prev ious la w  in  one 
respect. P rev ious ly , d e v ia tio n  to  save life  was 
allow ed, b u t  n o t d e v ia tio n  to  save p ro p e rty , 
unless, as has n o t been unusua l la te ly , the re  
rvas a clause in  th e  b i l l  o f  la d in g  a llo w in g  i t .  
A  d e v ia tio n  to  save p ro p e rty  and earn salvage 
in  w h ich  th e  cargo-owner w o u ld  n o t share, m ig h t 
cause g re a tly  increased r is k  and de lay w ith  no 
bene fit to  th e  cargo-owner. The  ru le , h o w 
ever, n o w  a llow s a d e v ia tio n  to  save p ro p e rty . 
The ru le  proceeds to  a llo w  “  a n y  reasonable 
d e v ia tio n .”  I t  gives no in d ic a tio n  whose 
in terests are to  be considered. F o r  instance, 
where th e  m aster finds a s tow aw ay on board, 
i t  m ay  be “  reasonable ”  i f  o n ly  the  in te res t o f 
the  sh ip  is concerned to  ge t r id  o f  h im  b y  a 
d e v ia tio n  to  some p o r t  even i f  some distance 
aw ay. T he  de lay m ay  be d e trim e n ta l to  the  
cargo-owner. I  th in k  th e  in te rests  to  be con
sidered m ust be those o f  th e  pa rties  to  the  
con tra c t adven tu re , w h ic h  m a y  inc lude  a 
consideration o f  th e  p o s itio n  o f  th e ir  unde r
w rite rs . M ack innon , J . has confessed h im s e lf 
q u ite  unab le to  unders tand w h a t “ reasonable”  
“ ere means. I  th in k  i t  is a p i t y  th a t  w o rd  
was used w ith o u t m ore in d ic a tio n  o f  whose 
in terests were to  be considered. B u t I  am  d is
posed to  ad op t the  m eaning g iven  to  th e  w o rd  
, y  t i le  House o f  Lo rds  in  H ic k  v . Raym ond  
H892, 7 Asp. M ar. L a w  Cas. 233 ; 68 L . T . 
f f eP- 1 7 5 ; (1893) A . C. 22). The  ques-
i° n  the re  was w h e the r a reasonable tim e  
o r lo ad ing  was to  be th e  reasonable tim e  
“  o rd in a ry  circum stances o r in  th e  c ircum - 
 ̂ ances th e n  ex is ting . L o rd  H ersche ll phrases
fi« t r S (7 AsP- M a r- L a w  Cas-> a t P- 2 3 4 ;

L .  T . R ep., a t p . 1 7 6 ; (1893) A . C „
th  : 11 The o n ly  sound p rin c ip le  is th a t

e reasonable t im e  ’ shou ld  depend on the  
I'cumstances w h ich  a c tu a lly  ex is t. I f  the
r 8 °  has been ta ke n  w ith  a l l reasonable 

t ^ sPatch  unde r those circum stances, I  th in k  
£l,e “ h h g iit io n  o f  the  consignee has been fu l-  
a .e“ ‘ VVhen I  say th e  circum stances w h ich  

u a lly  ex is t, I ,  o f  course, im p ly  th a t  those 

havUlnS^ances’ *n  so ^a r as th p y  in v o lv e  de lay, 
conC DOt keen caused o r c o n trib u te d  to  b y  the  
t j j  ignee.”  A p p ly in g  th is  to  th e  present case, 
st Preseut d e v ia tio n  was necessitated b y  the  
sho ri*er s ta r t*ng w ith  d ru nke n  firem en and a 

sup p ly  o f steam  w h ich  m ig h t, i f  a s to rm
V o l . X V I I I . ,  N . S.

had sprung  up , have landed th e  ow ner in to  
d ifficu ltie s  as to  unseaworthiness. I  do n o t 
th in k  ru le  4 was in te nd ed  to  ex tend  th e  p e r
m issib le l im its  o f d e v ia tio n  as s ta ted  in  the  
Teutonia  (1872, 1 Asp. M ar. L a w  Cas. 21 4 ; 
26 L . T . R ep. 48, a t p . 5 2 ; L .  R . 4,
P . C., a t p . 1 7 9 ): “ I t  seems obvious th a t,  
i f  a m aster receives cred ib le  in fo rm a tio n  
th a t,  i f  he continues in  th e  d ire c t course o f  his 
voyage, h is sh ip  w i l l  be exposed to  some im 
m in e n t p e ril, as, fo r  instance, th a t  the re  are 
p ira tes in  h is course, o r icebergs, o r o th e r 
dangers o f na v ig a tio n , he m ust be ju s tif ie d  in  
pausing and  d e v ia tin g  fro m  th e  d ire c t course, 
and  ta k in g  an y  step w h ich  a p ru d e n t m an 
w o u ld  take  fo r  th e  purpose o f a vo id in g  the  
danger,”  and I  canno t believe th a t  th e  passage 
in  th e  L a w  R epo rts  on page 180 was in tended  
a lw ays to  exclude the  necessity o f considering 
th e  in te rests o f  b o th  pa rties  to  the  adven tu re  o r 
o f  p re ve n tin g  th e  cons idera tion  o f  th e  fa c t th a t  
th e  d e v ia tio n  was en tered upon  because o f  the  
d e fa u lt o f  one p a r ty  to  th e  adven tu re . I  agree 
w ith  th e  v ie w  o f th e  judge  be low  th a t  th is  was 
n o t a reasonable d e v ia tion .

One fu r th e r  p o in t was argued as to  the  effect 
o f  the  de v ia tio n , i f  p roved . There is som etim es 
d if f ic u lty  in  d is tin g u ish in g  d e v ia tio n  fro m  
negligence in  na v ig a tio n , as il lu s tra te d  b y  
th e  case o f  R io  T in to  Company v . Seed 
S h ip p in g  Company (1926, 17 A sp. M ar. L a w  
Cas. 2 1 ; 134 L .  T . R ep. 764). B u t  in  th a t  case 
th e  m aste r in tended  to  pursue th e  co n tra c t 
voyage, tho ugh  b y  negligence he set an  e n tire ly  
w ro ng  course. I n  th e  present case th e  m aster 
in tended  n o t to  pursue th e  o rd in a ry  course o f 
th e  voyage. B efore th e  Carriage o f  Goods b y  
Sea A c t  1924, th e  effect o f  u n ju s tifie d  de v ia tio n  
was c lear ; th e  sh ip  was deprived  o f the  p ro 
te c tio n  o f  exceptions fo r  th e y  o n ly  app lied  to  a 
sh ip  on th e  co n tra c t voyage. I t  was argued 
th a t  th e  A c t  o f  1924 had  a lte red  th e  la w  and 
( i f  I  unde rs tood th e  a rgum en t, I  am  n o t sure 
th a t  I  d id ) th a t  th e  exceptions app lied  even to  
an u n ju s tifie d  d e v ia tio n . I  canno t accept th is  
a rg um e n t in  th e  absence o f  an y  c lear words 
e ffec ting  such a serious a lte ra tio n  o f  th e  law . 
W hen th e  Leg is la tu re  in tended  b y  th e  A c t  o f 
1924 to  abo lish  the  absolute w a rra n ty  o f sea
w orth iness, th e y  said so in  c lear te rm s in  
sect. 2. I  shou ld  expect eq u a lly  c lear words 
to  abo lish  th e  well-recognised ru le  as to  the  
consequences o f  d e v ia tio n . I f  I  understood the 
a rgum en t I  canno t accede to  i t .

One fu r th e r  p o in t on damages was raised. 
The cargo o f  coal was sold b y  vendors to  
purchasers on c .i.f. te rm s, b u t  th e  p ro p e rty  had 
n o t passed a t th e  t im e  o f  the  loss. The 
co n tra c t p rice  was ro u g h ly  60001.; th e  cargo 
was insured fo r  70001., and th e  a rr iv e d  m a rk e t 
va lue a t C onstan tinop le  was 80001. The 
defendants argued th a t  as th e  p ro p e rty  had 
n o t passed th e  vendors cou ld  n o t recover m ore 
th a n  th e  price  th e y  w o u ld  ge t i f  th e  cargo 
a rr iv e d . The judge  disregarded the  c o n tra c t 
and gave the m  the  m a rk e t p rice  on a rr iv a l.  
I n  m y  o p in ion  i t  is c le a rly  established th a t  
th is  is th e  co rrec t measure o f  damage. Unless

F  F
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th e  co n tra c t was in  th e  con tem p la tion  o f b o th  
pa rties  its  te rm s canno t be used e ith e r to  
reduce damages, because th e  vendors w o u ld  n o t 
have g o t th e  m a rk e t va lue i f  th e  cargo had 
a rr iv e d  b u t  o n ly  th e  c o n tra c t p rice  ; o r to  
increase damages because th a t  is w h a t the  
vendo r has re a lly  lo s t : (see Rodocanachi v . 
M ilb u rn  (1886) 6 A sp. M ar. L a w  Cas. 100; 
56 L .  T . R ep. 594 ; 18 Q . B . D . 67, W illia m s  
Brothers  v . A g ius  (1914) 110 L .  T . R ep.
865 ; A . C. 510, and F in la y  and Co. v . 
K w ik  Hoo Tong  (1928) 17 Asp. M a r. L a w  
Cas. 566 ; 140 L .  T . R ep. 389 : (1929) 1 K .  B . 
400). B o th  vendors and  purchasers are ap
pearing  as p la in t if fs  b y  th e  same so lic ito rs , 
and i t  is n o t necessary to  m ake an y  d is tin c tio n  
between th e m  in  th e  ju d g m e n t. The appeal 
m u s t be dism issed w ith  costs.

Greer , L .J .— T h is  is an appeal b y  the  
defendants fro m  a ju d g m e n t o f M ack innon , J . 
w hereby  he ad judged th e  defendants to  pa y  to  
th e  p la in t if fs  80001. damages, and costs, fo r  
breach o f  c o n tra c t, o r fo r  breach o f d u ty , as 
carrie rs  in  respect o f a cargo o f coal w h ich  th e y  
un d e rto o k  to  c a rry  fro m  Swansea to  Con
s ta n tin o p le  on th e  te rm s con ta ined in  a b i l l  o f 
la d in g  da ted  th e  29 th  June 1929. The acts 
com pla ined o f b y  th e  p la in t if fs  were alleged 
to  be e ith e r breaches o f c o n tra c t o r breaches o f 
d u ty , and any decision w ith  regard  to  the  
l ia b i l i t y  o f  th e  defendants m us t depend n o t 
m ere ly  on th e  express te rm s o f th e  con tra c t, 
b u t  also on th e  te rm s w h ic h  th e  b i l l  o f  la d in g  
is ob liged to  in co rp o ra te  b y  reason o f th e  
Carriage o f  Goods b y  Sea A c t  1924.

T he  fo llo w in g  are th e  re leva n t facts p roved  in  
evidence. B y  th e  b i l l  o f  la d in g  th e  goods are 
s ta ted  to  be shipped a t Swansea on th e  steam 
sh ip  I x ia  bound  fo r C onstan tinop le  “  w ith  
l ib e r ty  to  sail w ith o u t p ilo ts , to  ca ll a t  an y  po rts  
in  an y  o rder fo r  bu n ke rin g  o r o th e r purposes, 
o r to  m ake t r ia l  tr ip s  a fte r  no tice , o r a d ju s t 
compasses a ll as p a r t o f th e  c o n tra c t voyage.”  
A s requ ired  b y  th e  Carriage o f Goods b y  Sea 
A c t  1924, th e  b i l l  o f  la d in g  sta ted  th a t  a l l the  
te rm s, prov is ions and cond itions  o f th a t  A c t 
and  the  schedule th e re to  were to  a p p ly  to  the  
co n tra c t con ta ined in  th e  b i l l  o f  la d in g , and 
th e  owners and th e  charte rers were to  be 
e n tit le d  to  the  bene fit o f  a ll p riv ileges, r ig h ts  
and im m u n itie s  con ta ined in  such A c t  and the  
schedule th e re to  as i f  th e  same were the re in  
spec ifica lly  set o u t. I f ,  o r to  th e  e x te n t, th a t  
an y  te rm  in  th e  b i l l  o f  la d in g  was repugnant 
to  o r incons is ten t w i th  such A c t  o r schedule 
i t  was to  be v o id . B efo re  she s ta rted  on th e  
voyage to  be considered in  th e  present case, 
th e  owners had  in s ta lle d  on boa rd  th e  steam 
ship a superheater. T h is  is an appara tus fo r  
th e  purpose o f u t il is in g  w h a t o therw ise w o u ld  
be waste hea t fo r  th e  purposes o f  th e  steam 
steering gear and  o th e r engines o r appara tus 
a n c illa ry  to  th e  m a in  engines. The super
heater was n o t requ ired  to  enable th e  vessel 
d u ly  to  pe rfo rm  th e  voyage con trac ted  fo r. I t  
is a device w h ic h  enables her to  economise in  
th e  use o f coal. I t  was a m a tte r  o f  no conse

quence to  th e  cargo-owners w he the r th e  steamer 
had a superheater o r n o t, o r w he the r i f  i t  had a 
superheater th e  same was in  w o rk in g  order. 
T he  superheater on th e  I x ia  had  n o t been 
w o rk in g  s a tis fa c to rily , and before th e  ship 
s ta rted  on th e  voyage to  C onstan tinop le  a lte r
a tions had been made to  th e  superheater, w ith  
a v ie w  to  rende ring  i t  e ffic ien t. On the  
30 th  June 1930 th e  I x ia  s ta rted  on her voyage 
fro m  Swansea, where th e  a lte ra tio ns  to  the  
superheater had been effected. She to o k  on 
board  th e  defendants’ superin tenden t engineer, 
and a rep resen ta tive  o f th e  f irm  responsible fo r  
the  superheater, w ith  th e  ob je c t o f  ascerta in ing 
b y  tes t w h e the r th e  superheater was satis
fa c to ry  o r n o t. T h is  te s t cou ld be adequate ly  
made o n ly  i f  th e  engines developed a fu l l  head 
o f steam. W hen th e  vessel s ta rted  th e  firem en 
were d ru n k , and u n t i l  th e y  sobered dow n i t  
was im possib le to  ge t a fu l l  head o f  steam. As 
fa r  as somewhere near L u n d y  th e  vessel p ro 
ceeded on the  usual sea ro u te  on a voyage fro m  
Swansea to  C onstan tinop le . I t  had  been 
in tended  th a t  th e  tw o  experts  should be p u t 
on th e  p i lo t  bo a t w hen th e  p ilo t  le f t  the  
steam er in  the  ne ighbourhood o f L u n d y  Is land , 
b u t  as th e  te s t had n o t the n  been com ple ted i t  
was necessary to  m ake some o th e r p ro v is io n  
fo r  p re ven ting  the  experts be ing carried  too  
fa r  on th e  jo u rn e y . Thereupon th e  cap ta in  
a lte red  th e  course o f  th e  vessel so as to  b r in g  
he r somewhere near S t. Ives  B a y . T he  tes t 
con tinued  on th is  a lte red  course, and when 
th e  vessel a rr iv e d  opposite  S t. Ives  B a y  she 
changed her course to  go fa rth e r in  th e  bay, 
signa lled fo r  a boa t, and dropped her tw o  
passengers. The  cap ta in  the n , ins tead o f 
d ire c t ly  re tu rn in g  to  th e  usual rou te  as he 
m ig h t have done, poss ib ly  to  save some tim e , 
d irec ted  th e  second officer to  fo llo w  th e  coast 
line , keeping a m ile  and a h a lf  fro m  the  coast. 
I f  he had s t r ic t ly  obeyed th is  in ju n c tio n  there  
w o u ld  have been no accident, b u t  he fa ile d  to  
do so, w ith  th e  re su lt th a t  th e  vessel s tru ck  a 
ro ck  and became a to ta l w reck, and the  p la in 
t i f fs ’ cargo was los t. I n  these circum stances 
th e  p la in t if fs  contended th a t  a t the  t im e  o f the  
loss th e  vessel was engaged in  an unau thorised 
de v ia tio n , and was, the re fo re , d ise n title d  to  
the  im m u n ity  fro m  l ia b i l i t y  fo r  damage 
occasioned b y  pe rils  o f th e  sea, w h ich  she w ou ld  
otherw ise have been e n tit le d  to  under A r t .  IV .,  
r .  2, o f the  Schedule to  th e  Carriage o f Goods 
b y  Sea A c t  1924.

T he  learned judge  fou nd  fo r  the  p la in tiffs , 
and aw arded the m  8000/. damages, w h ich  he 
estim a ted  to  be th e  m a rk e t va lue  th a t  the 
goods w o u ld  have had  i f  th e y  had  been d u ly  
ca rried  to  C onstan tinop le .

The appe llan ts  contended th a t  th e  goods 
were lo s t w h ile  th e  sh ip  was b y  reason o f  the 
lib e r ty  con ta ined  in  th e  b i l l  o f  la d in g  pu rsu ing 
her co n tra c t voyage ; and secondly, th a t  in  
an y  even t th e  de v ia tio n  was a reasonable one 
w ith in  the  m eaning o f ru le  4 o f A r t .  I V . o f the 
schedule to  th e  A c t. On the  o th e r hand, i 
was contended fo r  th e  respondents (1) th a t  the 
d e v ia tio n  was n o t a d e v ia tio n  to  ca ll a t a p o rt
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fo r  bu n ke rin g  o r o th e r purposes w ith in  the  
m eaning o f  th e  b i l l  o f  la d in g ; (2) th a t  i f  i t  was, 
i t  was a l ib e r ty  to  dev ia te  in  excess o f the  
d e v ia tio n  p e rm itte d  b y  A r t .  IV . ,  r .  4, and was 
the re fo re  u n la w fu l; (3) th a t  th e  loss happened 
as a consequence o f  the  vessel h a v in g  made a 
t r ia l  t r ip  w ith o u t g iv in g  no tice , and as the re  is a 
special p ro v is io n  fo r  m a k in g  t r ia l  t r ip s  a fte r 
no tice , such a t r ip  cou ld  n o t be w ith in  the  
m eaning o f  th e  words “  o th e r purposes ”  in  the  
b i l l  o f  la d in g  ; and la s tly , th a t  on th e  evidence 
m  th e  case th e  judge  was r ig h t  in  h o ld in g  th a t  a t 
th e  t im e  o f  th e  loss th e  vessel was n o t engaged 
in  a reasonable de v ia tio n . M ack innon , J .  he ld  
th a t  w hen th e  vessel was lo s t she was n o t 
ca llin g  a t a p o r t  fo r  a n y  purpose inc luded  in  
th e  w ords “  fo r  bu n ke rin g  o r o th e r purposes,”  
th a t  she was, the re fo re , d e v ia tin g  fro m  th e  
agreed c o n tra c t voyage, and th a t  such d e v ia tio n  
was n o t a reasonable de v ia tio n  w ith in  A r t .  IV . ,  
r. 4, o f  th e  Schedule to  th e  Carriage o f  Goods 
b y  Sea A c t  1924.

T he  f irs t  question to  be de term ined is w hethe r 
o r n o t th e  learned judge  was r ig h t  in  ho ld in g  
th a t  th e  vessel was a t th e  t im e  o f  her loss 
d e v ia tin g  fro m  the  co n tra c t voyage. The 
c o n tra c t voyage in  th e  present case is described 
as a voyage to  C onstan tinop le , w i th  l ib e r ty  to  
do ce rta in  th in g s  in  th e  course o f  th e  voyage 
w h ich  w o u ld  n o t o rd in a r ily  be inc lud ed  in  the  
co n tra c tu a l d u ty  to  proceed to  C onstan tinop le . 
In  m y  v ie w  th e  lib e rtie s  m en tioned  in  th e  b i l l  
o f  la d in g  are p a r t  o f  th e  descrip tion  o f  the  
c o n tra c t voyage, and a n y  ac tio n  o f  th e  ship 
w ith in  th e  prescribed lib e rtie s  cou ld  n o t be 
described as d e v ia tion , b u t  w o u ld  be described 
accu ra te ly  as acts in  perform ance o f  the  c o n tra c t 
v oyage. T he  p o in t to  be de term ined is 
w hethe r th e  words “  l ib e r ty  to  ca ll a t  a n y  p o r t  
?n an y  o rd e r fo r  bu n ke rin g  o r o th e r purposes ”  
inc luded  w h a t th e  sh ip  d id  in  the  present case. 
«  was contended fo r  th e  respondents th a t  the  
words “  o th e r purposes ”  should b y  th e ir  con
te x t  be l im ite d  to  purposes s im ila r to  b u nke ring , 
vduch were fo r  th e  fu rthe rance  o f  th e  jo in t  
^ v e n tu r e  o f  shippers and shipowners. On the  
0 her hand , th e  appe llan ts  contended th a t  the  
e3usdem generis ru le  has no a p p lica tio n  to  
general w ords in  a co n tra c t w h ich  fo llo w  one 
sPecifie instance, b u t  th a t  th e  ru le  is confined to  
cases where general w o rds fo llo w  a nu m be r o f 
Pecific instances w h ich  can be said to  be long 
c a class o r genus. In  sup po rt o f  th is  v ie w  
ney re lied  especia lly on the  decision o f  the  

/s° uv l o f  A ppea l in  Baerselman  v . B a ile y  
” L AsP- M a r. L a w  Cas. 4 ;  72 L .  T . R ep. 
£ / 7 : (1895) 2 Q. B . 301). I n  th a t  case 
o fe cour t  was concerned w ith  th e  m eaning 
>< t l le  fo llo w in g  words in  th e  b i l l  o f  la d in g , 
me*1̂  aCt neghgence d e fa u lt o r e rro r in  ju d g - 
serv t l̂e  Pi lo t > m aster, m ariners , o r o th e r 
shi antS ° f  th e  sh ipow ner in  n a v ig a tin g  the  
„  P’ o r o therw ise .”  I t  was the re  he ld  th a t  the  
re s e ^K ..w o rd s  d id  n o t in d ica te  som eth ing 
t 0 ® b h n g  negligence in  n a v ig a tio n , b u t  re la ted  
m a tt ogence in  n a v ig a tin g  th e  sh ip , and  in  
casp o th e r th a n  n a v ig a tin g  i t .  In  th a t  

*t seems clear fro m  th e  w ords o f  th e  b i l l  o f  •

la d in g  th a t  th e  excep tion  was in tended  to  
cover n o t m ere ly  th e  acts o f the  p ilo t ,  m aster' 
and m ariners , th e  o n ly  persons concerned in  
na v ig a tio n , b u t  also the  acts o f  o th e r servants 
o f th e  com pany. I t  does n o t seem to  m e to  be 
a decision to  th e  e ffect th a t  in  no case can the  
ejusdem generis do c trine , o r  some s im ila r  canon 
o f  in te rp re ta tio n , be app lied  to  th e  in te rp re 
ta t io n  o f general words preceded b y  o n ly  one 
specific instance. In  th e  case o f  Packwood  
v . U n ion  Castle Steamship Company (1903, 20 
T im es L .  R ep . 59) W a lto n , J . he ld  th a t  the  
w ords o f  an excep tion  o f  damage a ris ing  fro m  
an y  act, neglect, o r d e fa u lt o f  th e  m aster, officers, 
crew , o r an y  servan t o f  the  sh ipow ner in  p ro 
v id in g , despatch ing, and n a v ig a tin g  a vessel 
o r  otherw ise, were w ide  enough to  cover the  
negligence o f  some se rvan t o f th e  com pany 
w ho was n o t engaged in  e ith e r p ro v id in g , 
despa tch ing o r n a v ig a tin g  th e  vessel. W a lto n ,
J . seems to  have th o u g h t th a t  th e  case was 
w ith in  th e  a u th o r ity  o f  Baerselman v . B a ile y  
(sup.). T h is  seems to  be r ig h t,  as th e  clause 
was necessarily in tended  to  p ro te c t th e  sh ip 
owners fro m  th e  acts o f  servants o th e r th a n  
m aster, officers, and crew, w ho were th e  o n ly  
persons except the  ow ner w ho were engaged 
p ro v id in g , despatch ing, and n a v ig a tin g  th e  
vessel. I t  does n o t seem to  me th a t  these cases 
a ffo rd  an y  a u th o r ity  fo r  th e  v ie w  th a t  the  
do c trin e  o f  ejusdem generis canno t be app lied  
to  words such as those w h ich  are used in  the  
b i l l  o f  la d in g  unde r considera tion . I  th in k ,  as 
I  said in  th e  case o f  Aktieselskabet F ra n k  v . 
N am aqua Copper Com pany L im ite d  (1920, 15 
Asp. M a r. L a w  Cas. 2 0 ; 123 L .  T . R ep. 
523) th a t  in  a p p ly in g  th e  ejusdem generis 
ru le  i t  is n o t necessary to  ascerta in  w ith  
e xa c titude  w h a t is th e  sc ie n tific  d e fin itio n  o f  the  
genus to  w h ic h  th e  general words are supposed 
to  be confined. I  th in k  i t  is su ffic ien t i f  one 
can reasonab ly say th a t  th e  even t th a t  has 
happened was o f  a lik e  k in d  to  someone o r m ore 
o f  th e  specific events w h ic h  precede th e  general 
w ords. In  Attorney-G enera l v . Seccombe (105 
L .  T . R ep. 18 ; (1911) 2 K .  B . 688) th e  c o u rt had 
to  construe th e  words o f a T a x in g  A c t  th a t  
p ro p e rty  sub jec t to  ta x  should inc lude  
“  p ro p e rty  ta ke n  unde r an y  g if t ,  w henever 
m ade, o f w h ic h  p ro p e rty  bona fide  possession and 
enj° y m e n t sha ll n o t have been assumed b y  th e  
donee im m e d ia te ly  upon  th e  g if t ,  and  thence
fo rw a rd  re ta ine d  to  th e  e n tire  exclusion o f th e  
dono r o r o f a n y  bene fit to  h im  b y  c o n tra c t o r 
o therw ise.”  H a m ilto n , J . he ld  th a t  the  words 
“  o r  o therw ise ”  m us t be read as m eaning some 
arrangem ent ejusdem generis w i th  c o n tra c t, 
th a t  is  to  say an enforceable a rrangem en t. I n  
m y  ju d g m e n t th e  reasoning th a t  led  h im  to  th is  
conclusion is app licab le  to  th e  p o in t unde r 
cons idera tion  in  th is  case. I  th in k  the  words 
“  bu n ke rin g  o r o th e r purposes ”  in d ica te  a 
genus o f  w h ich  “  bu n ke rin g  ”  is a species— th a t 
is to  say, purposes reasonably req u ire d  in  th e  
in te res t o f  b o th  pa rties  fo r  th e  fu rthe rance  o f 
th e  c a rry in g  voyage. In  eve ry  case th e  w ords 
o f  th e  co n tra c t are to  be read w ith  th e ir  con tex t. 
T he  c o n te x t o f  general words m ay  be a n u m be r
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o f  specific instances o r one o n ly , and in  e ith e r 
case th e  general words are to  be in te rp re te d  
b y  th e  l ig h t  o f  th e ir  c o n te x t. T o  ca ll a t  a p o r t  
fo r  b u n ke rin g  purposes is to  ca ll fo r  a purpose 
in  fu rthe rance  o f  th e  jo in t  adven tu re  o f the  
sh ip  and cargo. I t  was a d m itte d  in  a rgum ent 
th a t  some lim ita t io n  m u s t be p u t  on  th e  words 
“  o th e r purposes,”  and th a t  th e y  are n o t w ide  
enough to  inc lude  an y  purpose w hatsoever. I t  
was contended th a t  th e y  should be lim ite d  
o n ly  to  purposes w h ic h  were business purposes 
o f  th e  sh ip , w h e the r th e y  were o f  an y  in te res t 
to  th e  cargo-owner o r n o t. I n  m y  ju d g m e n t, 
co n s tru in g  these w ords in  th e  l ig h t  o f  the  
general ob jects o f  th e  co n tra c t recorded in  
th e  b i l l  o f  la d in g  and o f  th e  c o n t ig u ity  o f 
th e  w o rd  “  b u n ke rin g ,”  th e ir  tru e  m eaning 
is th a t  th e  purposes m us t be purposes 
re le va n t to  th e  fu rthe rance  o f  th e  jo in t  adven
tu re , and th a t  th e y  are n o t w ide  enough to  
in c lud e  th e  v is i t  o f  th is  sh ip  to  S t. Ives B ay , 
a  v is i t  w h ic h  was n o t in  an y  w a y  essentia l to  th e  
carriage o f  th e  respondents’ goods fro m  Swan
sea to  C onstan tinop le .

I  the re fo re  th in k  th a t  th e  learned judge  was 
r ig h t  in  h o ld in g  th a t  w hen th e  vessel was lo s t 
she was n o t on he r c o n tra c t voyage, and the  
sh ip  is lia b le  fo r  the  loss o f the  cargo unless she 
is p ro te c ted  b y  A r t .  IV . ,  r .  4, o f th e  Schedule to  
th e  Carriage o f Goods b y  Sea A c t  1924. T h a t 
a rtic le  is as fo llo w s : “  A n y  de v ia tio n  in
saving o r a tte m p tin g  to  save life  o r p ro p e rty  a t 
sea, o r a n y  reasonable d e v ia tio n  sha ll n o t be 
deemed to  be an in fr in g e m e n t o r breach o f 
these ru les o r o f  th e  c o n tra c t o f  carriage, and the  
c a rr ie r sha ll n o t be lia b le  fo r  a n y  loss o r damage 
re su ltin g  th e re fro m .”  A p a r t  fro m  th e  p ro v i
sions o f  th e  A c t,  th e  sh ip  was e n tit le d  to  dev ia te  
fro m  th e  agreed voyage fo r  th e  purpose o f  saving 
life , o r w hen such d e v ia tio n  was reasonably 
necessary to  avo id  im m in e n t p e ril. The cases 
o f  The T euton ia  (1872) 1 A sp. M ar. L a w  
€as. 214 ; 26 L .  T . R ep . 48 ; L .  R ep. 4 
P . C. 171) and Phelps, James and Co. v . 
H i l l  (7 A sp. M ar. L a w  Cas. 4 2 ; 64 L .  T . 
R ep. 610 ; (1891) 1 Q. B . 605), a ffo rd
instances o f  th e  la t te r  p e rm itte d  d e v ia tio n  
recognised a t com m on law . Those cases p ro 
b a b ly  depend upon an im p lie d  te rm  in  the  con
t ra c t .  I  do n o t th in k  the  words o f ru le  4, A r t .  IV . ,  
o f  th e  A c t  are confined to  cases o f th is  k in d .
I  th in k  ru le  4 is to  be read as en la rg ing  th e  area 
in  w h ic h  a d e v ia tio n  w i l l  n o t be deemed to  be a 
breach o f  th e  c o n tra c t. I  th in k  th e  w o rd  
“  reasonable ”  is used in  its  o rd in a ry  sense in  
re la tio n  to  w h a t w o u ld  otherw ise be a d e v ia tio n  
occu rring  in  th e  course o f th e  voyage. W e m ust 
p ic tu re  to  ourselves th e  cargo-owner and th e  
sh ipow ne r be ing present when th e  occasion fo r  
th e  d e v ia tio n  arises and ask ourselves : “  Could 
th e  cargo ow ner ob je c t to  th e  course take n  b y  
th e  vessel w ith o u t be ing unreasonable ? ”  I t  
is to  be rem em bered th a t  th e  s ta tu te  was passed 
to  g ive  e ffect to  a conven tion  between repre
sen ta tives o f  shipowners and trade rs . One can 
unde rs tand  shipowners o b je c tin g  to  th e  h a rd 
sh ip  th e y  suffered, b y  h a v in g  th e  advantages o f 
th e ir  c o n tra c t e n tire ly  ta ke n  aw ay, b y  a s lig h t

d e v ia tio n  fro m  th e  co n tra c t ro u te  o f  such a 
cha racte r th a t  no reasonable cargo-owner w o u ld  
ob je c t to  i t .  I  do n o t th in k  th a t  the  words 
“  reasonable d e v ia tio n  ”  ou gh t to  be tre a te d  as 
confined to  w h a t is reasonably necessary o r 
requ ired  o r d irec ted  to  th e  in te rests  o f  b o th  
pa rties . I  th in k  th e  w ords m ean a de v ia tion , 
w he the r in  th e  in te rests o f  th e  sh ip  o r o f the  cargo- 
ow ner o r o f bo th , to  w h ic h  no reasonably m inded 
cargo-owner w o u ld  raise a n y  ob je c tion . I n  m y  
ju d g m e n t i f  th e  sh ip  had con ten ted  he rse lf 
w i th  go ing in to  S t. Ives  B a y  and the re  p u tt in g  
th e  tw oeng ineers ashore ,andhad the n  proceeded 
d ire c t ly  to  ge t hack  on to  th e  usual ro u te  fo r  
vessels go ing  fro m  Swansea to  C onstan tinople , 
th e  d e v ia tio n  w o u ld  have been a reasonable 
d e v ia tio n  w ith in  th e  m eaning o f  th e  ru le . 
T h is  is n o t w h a t the  sh ip  d id . B y  th e  m aste r’s 
orders, a fte r  la n d in g  th e  engineers, th e  sh ip  
proceeded a long a dangerous coast ins tead o f 
g e ttin g  back to  th e  safe w aters where she w o u ld  
have been i f  she had  n o t de v ia te d  a t a ll.  In  
m y  ju d g m e n t, fro m  th e  t im e  th a t  th e  m ate  to o k  
charge unde r the  m aste r’s orders and began to  
nav iga te  th e  vessel a long th e  coast, th e  dev ia 
t io n  became an unreasonable one. T he  ship 
ou gh t to  have been take n , accord ing to  the  
evidence, to  a po s itio n  where she w o u ld  pass 
w ith in  fo u r o r f ive  m iles o f Pendeen, where 
she w o u ld  have been on a safe course down 
channel instead o f  be ing take n  w ith in  a m ile - 
a n d -a -h a lf o ff the  coast w h ich  was n o t  a safe 
course, b u t  w h ic h  was a course a long a v e ry  
dangerous coast.

I t  was fu r th e r  contended on b e h a lf o f  the  
appe llan ts  th a t  the  w e ll-estab lished ru le  o f  law  
th a t  a d e v ia tin g  sh ip  loses the  bene fit o f  the  
exceptions in  the  co n tra c t no longer applies 
since th e  A c t  o f  1924. I  agree w ith  th e  learned 
judge  th a t  the re  is n o th in g  in  th is  p o in t. The 
prov is ions o f  th e  A c t  im p o r t in to  the  agree
m en t com p u lso rily  ce rta in  exceptions, b u t  the re  
is n o th in g  in  th e  A c t  to  show th a t  these excep
tion s  can be re lied  upon  w h ile  th e  vessel is n o t 
pu rsu ing  th e  co n tra c t voyage, b u t  is pu rsu ing  
a voyage, o r p a r t  o f  i t ,  w h ich  is n o t covered 
b y  th e  co n tra c t a t a ll. M a n y  o th e r po in ts  
were discussed in  th e  course o f  th e  a rgum ent 
before us, b u t  i f  I  am  r ig h t  in  th e  v ie w  I  have 
expressed th is  is su ffic ien t to  de te rm ine  the  
appeal, and in  m y  ju d g m e n t i t  is n o t 
necessary to  express a n y  op in io n  on o th e r 
m a tte rs  w h ic h  I  do n o t th in k  arise fo r  decision 
a t present.

As regards th e  measure o f damages, I  am 
o f  op in io n  th a t  th e  learned judge  was r ig h t. 
A s the  p ro p e rty  had  n o t passed fro m  Messrs. 
V iv ia n  and Co. a t the  tim e  o f  the  loss th e y  were 
th e  p rope r p la in t if fs . T he  fa c t th a t  th e y  had 
sold th e  goods a t a p rice  w h ich  was less th a n  
th e  m a rk e t p rice  th a t  th e  goods w o u ld  have 
had  on a r r iv a l a t C onstan tinop le  cannot, 
accord ing to  th e  a u th o ritie s , be used in  order 
to  d im in is h  th e  damages, ju s t  as i t  cou ld  n o t 
be used to  in fla te  th e  damages i f  i t  happened 
to  be a la rge r sum  th a n  such m a rk e t p rice . 
So fa r  as th is  c o u rt is concerned we are bound 
to  accept th is  v ie w  o f  the  la w  b y  th e  decision



ASPINALL’S MARITIME LAW CASES. 221

Ct . of App.] Foscolo Mango and another v . Stag Line Limited. [Ct . of App.

in  James F in la y  and Co. v . N . V . K w ik  
Hoo Tong  (17 Asp. M a r. L a w  Cas. 566 ; 140 
L .  T . R ep . 389 ; (1929) 1 K .  B . 400).
S c ru tton , L .J .  states th e  re su lt o f  the  decided 
cases in  th e  fo llo w in g  w ords : “  Before the  
decision in  H a ll  v . P im  (J u n io r ) and Co. (139 
L .  T . R ep. 50), we had  been b ro u g h t up  to  
unde rs tand  th a t,  as a general ru le , sub-con- 
tra c ts  entered in to  b y  a b u ye r canno t be used 
to  increase o r m in im ise  h is  damages, as the  
sub-con tracts are in c id e n ta l m a tte rs  w ith  w h ich  
th e  seller had  n o th in g  to  do. I  f in d  th a t  la id  
dow n in  Rodocanachi v . M ilb u rn  (sup.), w h ich  
was a ffirm ed in  W illia m s  Brothers  v . A g ius  
(sup.), and in  an un rep o rted  case in  w h ich  
Greer, L .J .  was counsel, th e  House repeated 
the  language used in  W illia m s  Brothers  v . A g ius  
(sup.) and a ffirm ed Rodocanachi v . M ilb u rn  
(sup.). T h is  c o u rt in  Slater v . H oyle  and S m ith  
(122 L .  T . R ep. 611 ; (1920) 2 K .  B . 11), app lied  
the  same p rin c ip le , th a t  unless th e  seller con
tem pla tes th e  p o s s ib ility  o f  a sub -con tract 
unde r w h ic h  a c la im  m a y  be made on th e  b u ye r, 
the  sub -con trac t m us t be disregarded fo r  the  
purpose e ith e r o f  increasing o r d im in is h in g  the  
damages.”

I  agree th a t  th is  appeal should be dismissed 
w ith  costs.

Slesser, L .J .— I  agree th a t  th is  appeal 
fa ils .

In  th is  ac tio n , th e  p la in t if fs  c la im ed damages 
fro m  th e  defendants fo r  breach o f  c o n tra c t 
o r  b reach o f  d u ty  as carriers to  c a rry  ce rta in  
goods unde r b ills  o f la d in g  to  an agreed destina
t io n  on an agreed voyage. I t  is conceded b y  
the  defence th a t  the  goods were lo s t d u rin g  the  
agreed voyage, b u t  such loss, be ing due to  the  
perils  o f  th e  sea o r th e  w re ck  o f  th e  ship, i t  is 
said th a t  unde r th e  excep tion  in  th e  c o n tra c t 
the  defendants are n o t lia b le  in  damage. There 
is no d o u b t th a t  th e  goods were so lo s t ow ing  
to  th e  pe rils  o f  th e  sea o r th e  w re ck  o f the  
ship, b u t  the  p la in t if fs  re p ly  th a t  th e  defendants 
canno t here re ly  on th e  exception  o r pe rils  
o f th e  sea o r w reck  o f  th e  sh ip  because, in  the  
circum stances, th e y  had lo s t the  r ig h t  to  re ly  
upon th e  exception  w h ic h  w o u ld  otherw ise 
p ro te c t them , in  th a t  th e y  have b roken  the  
c o n tra c t b y  n o t do ing  th e  th in g  con tracted  
fo r  in  th e  w a y  c on tra c ted  fo r, and, consequently, 
cannot re ly  on cond itions  w h ic h  were o n ly  in 
tended to  p ro te c t th e m  i f  th e y  ca rried  o u t th e  
con tra c t in  th e  w a y  th e y  had con trac ted  to  do i t : 
(see per S c ru tton , L .J .  in  G ibaud  v . Great Eastern  
R a ilw ay  Com pany  125 L .  T . R ep. 76, a t p . 81 ; 
(1921) 2 K .  B . 426, a t p . 435). T he  p la in t if fs  
seek to  come w ith in  th is  p r in c ip le  fo r  tw o  
reasons : f irs t,  th e y  say th a t  on th e  facts o f 
th is  case th e  language o f the  b ills  o f la d in g  
excludes th e  r ig h t  o f  th e  defendants to  re ly  
° n  the  exception  o f  pe rils  o f  th e  sea o r w reck 
o f th e  sh ip , and secondly, th e y  re ly  upon  the  
Carriage o f  Goods b y  Sea A c t  1924 and the  
schedule the re to .

The m a te ria l facts  o f th e  case are as fo llow s : 
th e re  was shipped upon  th e  I x ia  a t  Swansea 
to r C onstan tinop le  unde r a num ber o f  b ills  o f

la d in g  con ta in ing  s im ila r te rm s ce rta in  steam 
coal. On a p rev ious voyage, w ith o u t the  
know ledge o f th e  p la in t if fs , th e  defendants 
had used an appara tus ca lled a super
heater, th e  ob je c t o f  w h ic h  was to  u tilis e  waste 
steam  so as to  m ake an econom y in  run n ing . 
I t  is  n o t necessary to  consider th e  w o rk in g  
o f  th is  device except to  say th a t,  ow ing  to  its  
fa ilu re  to  w o rk  p ro p e rly  on th is  previous 
voyage, w hen th e  I x ia  s ta rted  on th e  c o n tra c t 
voyage to  C onstan tinop le  w h ich  is here in  
question , she had on board  a rep resen ta tive  o f 
th e  m akers o f  th e  superheater and also th e  
superin tenden t engineer o f  th e  defendants, 
b o th  o f  w h om  jo in e d  th e  sh ip  a t  Swansea. 
The in te n tio n  had been th a t  th e  tests should 
th e re a fte r im m e d ia te ly  be made and th a t  these 
tw o  experts  should leave th e  sh ip  w ith  the  
p i lo t  a t o r be fore th e y  reached L u n d y  Is la n d ; 
b u t  ow ing  to  a fa ilu re  Qf th e  firem en, w ho were 
d ru n k , to  ge t up  a p rope r head o f  steam  w h ich  
was necessary fo r  th e  te s t o f  th e  superheater, 
the  tw o  gentlem en had  to  rem a in  on th e  ship 
a fte r  th e  p i lo t  had  le ft .  T h e y  the n  arranged 
w ith  th e  cap ta in  th a t  th e  sh ip  should go to  
th e  sm all p o r t  o f  S t. Ives  in  C o rnw a ll w h ich  
was a d m itte d ly  a d e v ia tio n  fro m  th e  no rm a l 
voyage to  C onstan tinop le , ta k in g  th e  vessel 
m ore to  th e  eastward and b y  a ro u te  m ore 
dangerous, as th e  evidence shows, th a n  o th e r
w ise w o u ld  have been th e  case. T he  I x ia  
la y  to  in  S t. Ives B a y  ; a b o a t came alongside, 
and  th e  engineers g o t in to  i t  and w e n t to  the  
shore. The sh ip  then  proceeded on its  w ay. 
A f te r  a sho rt t im e  th e  cap ta in  w e n t be low  and 
le f t  the  second m ate  in  charge w ith  in s tru c tio n s  
to  keep a m ile -a n d -a -h a lf o ff th e  coast and 
fo llo w  dow n in  th a t  w a y— n o t to  sa il b y  a 
compass course. In  th e  event, th e  second 
m ate  ra n  th e  vessel on to  a ro ck  ca lled the  
V yne ck  R ock , where she became a to ta l loss. 
The goods o f th e  p la in t if fs  were also lo s t, and 
i t  is in  respect o f th a t  loss th a t  th e y  c la im  
damages.

W ith  th is  b r ie f  s ta tem en t o f  facts I  proceed 
to  consider th e  argum ents w h ich  have been 
addressed to  us b y  w a y  o f appeal fro m  the 
ju d g m e n t o f  M ack innon , J . w ho has decided 
th a t  th e  p la in t if fs  recover 80001. damages and 
th a t  b o th  under th e  te rm s o f  the  b i l l  o f  la d in g  
its e lf  and under th e  1924 s ta tu te  the  defendants 
fa i l  in  th e ir  endeavour to  re ly  upon  th e  excep
t io n  in  th e  c o n tra c t w h ich  m ig h t otherw ise 
p ro te c t the m . The case fo r  the  defendants on 
th e  b i l l  o f  la d in g  th a t  th e y  were w ith in  th e ir  
c o n tra c t depends upon  the  lib e r ty  the re in  g iven 
th e m  “  to  c a ll a t a n y  po rts  in  an y  o rder fo r  
bu n ke rin g  o r o th e r purposes.”  T hey  say, f irs t 
o f  a ll, as indeed th e y  m ust, th a t  S t. Ives is a 
p o r t  w ith in  th e  m eaning o f  the  lib e r ty ,  and 
in  so fa r  as the re  is no l im ita t io n  o f  th e  w o rd  
“  p o r t  ”  in  th e  b i l l  o f  la d in g  I  th in k  th e y  are 
r ig h t  in  th is  con ten tion . I t  was shown in  the  
evidence and in  the  docum ents disclosed th a t  
S t. Ives is a p o r t.  The rea l d if f ic u lty  in  the  
defendants’ w a y  lies in  th e  consequent words 
“  fo r  bu n ke rin g  o r o th e r purposes.”  I t  is 
argued fo r  th e  defendants th a t  the  w ords “  o the r
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purposes ”  here are w ide enough to  inc lude  any 
business purpose connected w ith  th e  voyage. 
M r. D u n lo p  had  to  concede d u rin g  th e  a rgum ent 
th a t  fo r  the  cap ta in  to  c a ll fo r  th e  purpose o f 
v is it in g  his w ife  w o u ld  n o t be an “  o th e r 
purpose ”  w ith in  the  m eaning o f  those words. 
On the  o th e r hand , i t  was argued b y  S ir R o b e rt 
Aske th a t  i t  is n o t possible here to  a p p ly  the  
doc trine  o f  ejusdem generis inasm uch as the  
w o rd  “ b u n k e r in g ”  appears as an iso la ted 
species o f  purpose and th a t  the re  is no genus 
to  w h ich  th e  words “  o th e r purposes ”  can be 
assim ila ted. The a u th o r ity  w h ich  is c ited  
against h im  on th is  head o f th e  a rgum ent, 
w h ich  was re lied  upon  b y  the  learned judge  in  
th e  c o u rt below , is the  case o f  the  Attorney- 
General v . Seccombe (105 L . T . R ep. 18 ; (1911) 
2 K .  B . 688). T h a t was a case under the  
Customs and In la n d  Revenue A cts  as app lied  
b y  the  F inance A c t  1894, w here in  occurred the  
words th a t  ce rta in  p ro p e rty  shou ld  be affected 
b y  ta x a tio n  i f  re ta ined  to  th e  en tire  exclusion 
o f  the  dono r o r o f  an y  bene fit to  h im  under 
c o n tra c t o r  otherw ise. H ere, also, i t  was 
argued th a t  th e  words “  o r o therw ise ”  should 
n o t be read as ejusdem generis w ith  con tra c t, 
in  th a t  th e  w o rd  “  c o n tra c t ”  was its e lf  b u t a 
species and the re  was, there fore , no genus. 
H a m ilto n , J ., now  L o rd  Sum ner, said (105 L . T . 
Rep., a t p. 23 ; (1911) 2 K .  B ., a t p. 703 : “  The 
words ‘ b y  co n tra c t o r  o therw ise ’ ind ica te  a 
genus o f  w h ich  c o n tra c t is one species and a ll 
o th e r species are in tended to  be sw ept in . I  
do n o t see th e  d if f ic u lty  o f  saying th a t  the re  is a 
genus o f  w h ich  c o n tra c t is a species.”  On a 
s tr ic t  a p p lica tio n  o f  the  ejusdem generis ru le  
i t  m a y  be argued w ith  some force th a t  to  
con s tru c t a genus o u t o f  one species and 
undefined general words (w h ich  tog e the r w ith  
the  species has gone to  fo rm  the  genus) in  o rder 
to  define the  d e no ta tion  o f  those general words 
is b u t a pe titio  p r in c ip i i ,  b u t, however, th a t  
m ay be, on the  w id e r considera tion  o f  the  
in te n tio n  and con te x t, the re  is am ple a u th o r ity  
fo r  L o rd  Sum ner’s v iew . In  M onck  v . H ilto n  
(1877, 36 L .  T . R ep 66 ; 2 E x . D iv .  268) the  
ap pe lla n t was conv ic ted  fo r using a device “  b y  
p a lm is try  o r otherw ise ”  to  deceive. H e  p re
tended to  have the  superna tu ra l fa c u lty  o f 
o b ta in in g  fro m  in v is ib le  agents messages o r 
powers. B a ro n  Cleasby said : “  I t  was fu r th e r  
contended th a t  the  words i o r o therw ise ’ 
fo llo w in g  th e  p a rtic u la r w o rd  ‘ p a lm is try  ’ 
m ust be read as h a v in g  reference to  a rts  o r 
p re ten tions  o f  th e  same descrip tion  as p a lm is try , 
accord ing to  a general ru le  o l con s tru c tion  
lim it in g  th e  e ffect o f  general words fo llo w in g  
a p a rtic u la r descrip tion . As to  the  general 
ru le , no a u th o r ity  was necessary ”  (36 L . T . 
Rep., a t p. 68 ; 2 E x . D iv ., a t p . 275). In  
W illia m s  v . Golding  (1865, 13 L .  T . R ep. 291 ; 
L .  Rep. 1, C. P . 69) the  ejusdem generis ru le  was 
app lied  to  th e  single te rm  “  d is tr ic t  su rveyor ”  
o r  o th e r person, and i t  was he ld  th a t  a r ig h t  
to  one m o n th ’s no tice  o f  ac tio n  fo r  a n y th in g  
done under th e  M e tro p o lita n  B u ild in g  A c t 
1855 was lim ite d  to  persons ejusdem generis 
w ith  a d is tr ic t  su rveyor. U n de r th e  head ing

“  generic words fo llo w in g  m ore specific ”  in  
M a xw e ll’s In te rp re ta t io n  o f  S tatutes, 7 th  ed it., 
p. 284, appears th e  fo llo w in g  : “  I t  is,
however, th e  use o f  a general w o rd  fo llo w in g  
one o r m ore less general te rm s ejusdem generis 
w h ich  affords the  m ost frequ en t il lu s tra t io n  
o f  th e  ru le .”  I  m e n tio n  th is  in  deference to  
S ir R o b e rt A ske ’s a rgum en t th a t  th e  do c trin e  
canno t lo g ic a lly  be app lied  where the re  is 
o n ly  one species, b u t  once th is  v ie w  is re jected 
i t  becomes a question  o f  th e  in te n tio n  o f  the  
pa rties  as expressed in  th e ir  w r it te n  agreem ent 
w hethe r th e y  d id  m ean to  l im i t  th e  words “  o r 
o th e r purposes ”  and, i f  so, w h a t lim ita t io n  
th e y  in tended  to  place upon the m . In  
M argetson v . G lynn and Co. (1892, 7 Asp.
M ar. L a w  Cas. a t p. 15 0 ; 66 L .  T . Rep. a t
p . 1 4 4 ; 1 Q. B . 337, a t p . 344, F ry , L .J .
in  cons tru ing  a lib e r ty  under a b i l l  o f
la d in g  to  proceed to  and s ta y  a t an y  p o r t 
o r  po rts  in  a n y  ro ta t io n  . . . fo r  the  purposes 
o f  d e live rin g  coals, cargo o r passengers o r fo r  
an y  o th e r purposes w hatsoever, h o ld in g  w ith  
th e  rest o f the  c o u rt th a t  th e  general words o f  
the  b i l l  o f  la d in g  m us t be lim ite d  w ith  re fe r
ence to  th e  specific voyage, and th a t  th e y  
a llow ed th e  sh ip  to  proceed o n ly  to  po rts  w h ich  
were fa ir ly  and s u b s ta n tia lly  in  th e  o rd in a ry  
course o f  th e  voyage, s a id : “ O ur decision 
depends, as i t  appears to  me, upon an 
ancient and w e ll - established p rin c ip le  o f  
con s tru c tion  o f  w h ich  Leduc v . W ard  (1888, 
6 Asp. M a r. L a w  Cas. 290 ; 58 L . T . Rep. 
908 ; 20 Q. B . D iv . 475) is one o f the  m ost 
recent illu s tra tio n s . I  th in k  th a t  p r in c ip le  o f  
co n s tru c tio n  is n o t confined to  th is  class o f  
docum ents, b u t  is app licab le  to  a l l docum ents. 
T h is  p r in c ip le  is app licab le  w herever specific 
words are used to  express th e  m a in  ob je c t 
and in te n t o f  the  in s tru m e n t, and in  some 
o th e r pa rts  general words are used w h ich  
in  th e ir  u tm o s t g e ne ra lity  w o u ld  be in con 
s is ten t w ith  and de s tru c tive  o f  th e  m ain 
ob je c t o f  th e  c o n tra c t. W hen th e  cou rt, 
in  dea ling  w ith  a co n tra c t o r docum ent o f  
an y  k in d  finds th a t  d if f ic u lty ,  i t  a lw ays, so fa r 
as I  know , fo llow s th is  p rinc ip le , th a t  the  
general words m ust be lim ite d  so th a t  th e y  
sha ll be consistent w ith , and sha ll n o t de feat th e  
m a in  ob je c t o f  the  co n tra c tin g  pa rties .”  The 
words o f  the  species o f  l ib e r ty  in  th is  present 
case are fa r  na rrow e r th a n  in  Margetson  v . G lynn  
and Co., be ing confined to  “  b u nke ring .”  I  
th in k  th a t  th e  w o rd  “  o th e r ”  in  th is  con te x t 
means purposes o th e r th a n  b u t  analogous 
to  bunke ring . T h is  does n o t inc lude  a ll o the r 
possible purposes, b u t  po in ts  to  a d icho to m y 
between “  bu n ke rin g  ”  and “  purposes 
in  th e  na tu re  o f  b u n ke rin g ,”  w h ich  la tte r  
words, nevertheless, are to  be read as in  one 
genus w ith  th e  fo rm er. A n  essential elem ent 
o f  such a synthesis o f  bu n ke rin g  and  o th e r 
purposes w o u ld  be th e  ta k in g  on boa rd  o f  
m ate ria ls  necessary fo r  th e  prosecu tion  o f  the  
voyage. In  m y  ju d g m e n t, to  ca ll a t a p o r t  to  
ta ke  on board  o th e r m ate ria ls  th a n  coal—  
provis ions, m ed ica l supplies and th e  lik e —  
m ay  p ro p e rly  be said to  be purposes in  th e
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na tu re  of, th o u g h  o th e r th a n , bunke ring . I t  
is v e ry  possible th a t  on  a lib e ra l con s tru c tion  
o f  the  words “  ca llin g  a t po rts  ”  fo r  repairs 
m ig h t poss ib ly  fa l l  w ith in  th e  de fin itio n , b u t 
I  am  clear th a t  the  genus “  b u nke ring  o r o the r 
purposes ”  shou ld  n o t be extended to  inc lude 
any and eve ry  business purpose so long  as i t  is 
connected w ith  the  voyage. So to  h o ld  w ou ld  
be to  construe the  words as a general l ib e r ty  
to  ca ll, say to  discharge o r to  take  in  cargo, in  
w h ich  case th e  w o rd  “  b u nke ring  ”  w o u ld  be 
otiose, and so offend the  do c trine  th a t  upon the 
tru e  con s tru c tion  o f b ills  o f  la d in g  words m ust 
be read reasonably and w ith  a v ie w  to  a l l the  
circum stances : (K n u ts fo rd  Steamship v . T i l l 
mans ( I I  A sp. M ar. L a w  Cas. 105 ; 99. L .  T . 
R ep. 399 ; (1908) A . C. 406). I n  Baerselman 
v . B a ile y  (8 Asp. M ar. L a w  Cas. 4 ; 72 L . T . 
R ep. 6 7 7 ; (1895) 2 Q. B . 301) the  w ider 
language o f  the  lib e r ty  was he ld  to  ju s t i fy  a 
w id e r conno ta tion , b u t th a t  case does no t, 
in  m y  v iew , a t a l l he lp  the  defendants in  
th is  one.

A p p ly in g  these considerations to  th e  present 
case, I  have come to  th e  conclusion th a t  the  
s e ttin g  dow n o f  these tw o  m en fo r  th e ir  con
venience o r fo r  the  convenience o f th e  sh ip 
owners was n o t a ca llin g  fo r  th e  purpose o f 
b u nke ring  o r an y  o th e r s im ila r purpose. I t  
was n o t necessary fo r  th e  prosecu tion  o f the  
voyage fo r, as fa r  as the  cargo - ow ner was 
concerned, the re  was no reason w h y  these tw o  
engineers shou ld  n o t be carried  on to  Con
s tan tinop le , if ,  indeed i t  were necessary to  
have th e m  on boa rd  a t a ll.  I f  we have regard 
to  th e  in te n tio n  o f th e  pa rties, i t  is im possib le 
to  th in k  th a t  th e  words “  l ib e r ty  to  c a ll a t any 
p o r t  fo r  b u nke ring  o r o th e r purposes ”  can 
p ro p e rly  be extended to  cover a l l conveniences 
o f the  shipowners o r o f  a th ir d  p a r ty . M ore
over, on th e  facts disclosed in  th is  case the  
de v ia tio n  occurred fo r  a t r ia l  t r ip .  T r ia l tr ip s  
w ith  no tice  to  the  cargo-owner are expressly 
p e rm itte d  d u rin g  the  perform ance o f  the  
con tra c t, b u t  here, in  m y  v iew , the  de v ia tio n  to  
land  these m en was a consequence and p a r t o f 
a t r ia l  t r ip  w ith o u t no tice  w h ich  is b y  im p li
ca tion  excluded fro m  the  con tra c t, and so in  
its  tu rn , when undertaken , excludes the  benefits 
o f th e  exceptions to  th e  shipowners.

The second defence, th a t  ra ised under the  
s ta tu te , is one o f  g reat d if f ic u lty  and o f great 
im portance . Before th e  passing o f  the  Carriage 
o f Goods b y  Sea A c t 1924 ce rta in  devia tions 
were un do ub te d ly  perm issib le— such devia tions 
“  be ing an excep tion  to  the  general ru le  th a t  in  
the  absence o f  express s t ip u la tio n  to  the  
c o n tra ry  the  ow ner o f  a vessel, w he the r a 
general sh ip  o r cha rte red fo r  a special voyage, 
im p lie d ly  undertakes to  proceed in  th a t  ship 
w ith o u t unnecessary d e v ia tio n  in  the  usual and 
custom ary m anner ” : (S c ru tto n  on C harter- 
parties, 12 th  e d it., a r t .  99). A cco rd ing  to  the  
au tho ritie s , o f  w h ich  Scaramanga v . Stam p  
(1880, 4 Asp. M ar. L a w  Cas. 295 ; 42 L .  T . 
Rep. 840 ; L .  R ep. 5 C. P . D iv . 295) 
,s a lead ing exam ple, a d e v ia tio n  fo r the  
Purpose o f saving life  was ju s tifie d , b u t n o t

a d e v ia tio n  fo r  th e  m ere purpose o f saving 
p ro p e rty . I f  a m aster receive cred ib le in fo rm 
a tio n  th a t  i f  he con tinue  in  th e  correct course 
o f  his voyage his sh ip  o r cargo w o u ld  be exposed 
to  some im m in e n t p e ril he w o u ld  be ju s tifie d  in  
reasonable de v ia tio n  to  avo id  the  p e ril. H e  
m ay take  an y  step th a t  a p ru d e n t m an w o u ld  
take  fo r the  purpose o f  a vo id ing  the  danger :
( The Teutonia  (1872, 26 L .  T . R ep. 48 ; L .  Rep.
4, P . C. 172). T h is , be ing th e  law  before the  
passing o f th e  1924 A c t, i t  is n o t suggested th a t 
in  th e  present case the  d e v ia tio n  in to  S t. Ives 
B a y  cou ld  have been ju s tifie d  as a de v ia tion , 
a p a rt fro m  an y  specific lib e r ty ,  before the  
s ta tu te , fo r  the re  was here no question o f 
saving life  n o r o f  a vo id ing  p e ril. B u t  the  
defendants here contend th a t  the  Schedule 
to  th e  1924 A c t, rules re la tin g  to  b ills  o f lad ing, 
A r t .  IV . ,  r .  4, has g iven the m  a s ta tu to ry  r ig h t 
to  d e v ia tio n  on the  facts o f  the  present case. 
The prov is ions o f  A r t .  IV . ,  ru le  4, are as fo llow s :
“  A n y  de v ia tio n  in  saving o r a tte m p tin g  to  
save life  o r p ro p e rty  a t sea, o r any reasonable 
d e v ia tio n  sha ll n o t be deemed to  be an in fr in g e 
m en t o r breach o f  these rules o r o f th e  con tra c t 
o f  carriage, and the  ca rrie r sha ll n o t be liab le  
fo r  any loss o r damage resu ltin g  the re from .”  
These prov is ions create tw o  new classes o f 
d e v ia tion , nam ely, f irs t, an y  d e v ia tio n  in  
saving o r a tte m p tin g  to  save p ro p e rty  a t sea, 
and, secondly, any reasonable de v ia tion . I t  
is under th e  la t te r  perm ission th a t th e  defend
ants here seek to  come, and the  p rob lem  thus 
arises : W h a t is the  m eaning o f the  words 
“  reasonable d e v ia tio n  ”  in  th is  a rtic le  ? I t  
is argued b y  M r. D u n lo p , as I  understand h im , 
th a t  i t  can be extended to  cover any de v ia tion  
d u rin g  a con tra c t voyage w h ich  a p ru de n t 
ow ner o r m aster o f a vessel m ig h t th in k  f it ,  
w h ich  is a question  o f  fac t. A t  th e  o the r 
extrem e, i t  is said th a t  the  section has re a lly  
made no difference to  the  e x is ting  la w  beyond 
add ing  the  r ig h t to  devia te  to  save p ro p e rty . 
As between these tw o  cond itions, b o th  o f w h ich  
I  re jec t, the re  are th e  v iews expressed b y  
W r ig h t,  J . in  the  case o f  Forem ans and E llam s  
v . Federa l Steam N aviga tion  Company (1928, 
17 Asp. M ar. L a w  Cas. 4 4 9 ; 138 L .  T .
R ep. a t p . 584 ; 2 K .  B ., a t p. 431).
There the  learned judge  says : “  The expres
sion ‘ reasonable d e v ia tio n  ’ m ay give rise 
to  considerable d ifficu ltie s . I  th in k  i t  is clear 
th a t  a de v ia tio n  w o u ld  n o t be reasonable 
m ere ly  because i t  was conven ien t to  the  sh ip
owner. I ts  reasonableness m ust depend upon 
w h a t w o u ld  be con tem pla ted  reasonably b y  
b o th  pa rties, ha v in g  regard to  the  exigencies 
o f the  rou te , know n , o r assumed to  be know n 
to  b o th  pa rties .”  A n d  he goes on to  g ive as 
an exam ple o f his m eaning : “  I  th in k  in  th is  
case th a t  shippers on a cargo lin e r o f th is  ty p e  
m ust be deemed to  have know n  the  
circum stances o f  m ercan tile  geography such 
as the  po s itio n  as to  the  am o un t o f 
w a te r ava ilab le  . . . and th e  p robab le  
d ra u g h t o f a vessel o f  th is  typ e , and i t  is on 
th a t  g round th a t  I  do n o t th in k  th e  de v ia tion  
here, th e  o n ly  d e v ia tio n  w h ich  I  • th in k
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is before m e, can be regarded as unreasonable.”  
T h is  v ie w  w o u ld  appear to  in d ica te  th a t  the  
c r ite r io n  o f  reasonableness m ust depend upon 
w h a t w o u ld  be con tem pla ted  reasonably b y  
b o th  pa rties  o r assumed to  be kn o w n  to  b o th  
pa rties . I n  the  present case, M ack innon , J . 
takes a s lig h t ly  d iffe re n t v iew . H e  has searched 
th e  d ic tio n a ry  fo r  de fin itions  o f  th e  w o rd  
“  reasonable.”  H e  says th a t  he has n o t th e  
fa in te s t idea w h a t is to  be regarded as reason
able de v ia tion , b u t  he is satisfied th a t  th e  
p u tt in g  in to  S t. Ives was n o t a reasonable 
d e v ia tio n . H e  appears to  tre a t the  m a tte r as 
one o f  fa c t, b u t  also states th a t  i t  was no concern 
o f  the  cargo-owners and n o t p a r t  o f  an y  jo in t  
in te re s t o f  the  cargo-owners and th e  sh ip 
owners. I t  w i l l  be observed th a t  b o th  these 
learned judges associate the  cargo-ow ner and 
the  sh ipow ner tog e the r in  considering w h a t tes t 
is to  be app lied , W r ig h t,  J . lo o k in g  to  w h a t 
was kno w n  o r assumed to  be kno w n  to  b o th  
parties in  o rder to  te s t th e  reasonableness o f 
the  d e v ia t io n ; M ack innon , J . a p pa ren tly  
decid ing th e  m a tte r as one o f fa c t, o r ta k in g  
his s tandard  fro m  th e  p o in t o f  v ie w  o f  the  
in te res t o f  the  pa rties. I  do n o t k n o w  th a t  
the re  is any v e ry  v ita l difference between these 
po in ts  o f  v ie w  ; b u t fo r  m yse lf I  adop t th e  
v ie w  presented obiter b y  W r ig h t,  J . fo r  the  
fo llo w in g  reasons. The ru les w h ich  are b y  the  
s ta tu te  to  be app lied  to  b ills  o f  la d in g  are in  
effect im p lie d  te rm s th e re o f im p o rte d  in to  the  
in d iv id u a l con tra c t. Sect. 2 o f  th e  A c t, fo r  
exam ple, provides : “  There sha ll n o t be
im p lie d  in  an y  c o n tra c t fo r  the  carriage o f 
goods b y  sea to  w h ich  th e  R u les a p p ly  ”  
ce rta in  undertak ings. Such a s ta tu to ry  p ro 
v is ion  is som etim es p u t  p o s it iv e ly  as in  the  
Coal M ines (M in im u m  W age) A c t  1912, w h ich , 
b y  sect. 1, sub-sect. (1), p rov ides th a t  : “  I t  
sha ll be an im p lie d  te rm  o f  eve ry  c o n tra c t ”  
th a t  ce rta in  cond itions sha ll o b ta in . W ith  
regard to  th e  specific prov is ions o f  A r t .  IV .  as 
to  de v ia tio n  fo r  the  saving o f  life  o r p ro p e rty , 
no question o f  th e  know ledge o f th e  cargo- 
ow ner can arise, fo r  these are r ig h ts  o f  d e v ia tio n  
spec ifica lly  bestowed upon  th e  sh ipow ner in  
ce rta in  defined events, as in  th e  com m on law  
case o f  a vo id ing  pe rils , b u t as regards the  
phrase “  reasonable d e v ia tio n ,”  had  a s im ila r 
specific p ro v is io n  appeared in  the  b i l l  o f  la d in g  
its e lf  before th e  passing o f  th e  A c t, I  th in k  th a t  
th e  b ila te ra l na tu re  o f  th e  con tra c t, the  m u tu a l 
in te re s t in  th e  voyage and in  th e  se cu rity  o f 
the  sh ip  and goods, w o u ld  induce th e  c o u rt to  
say th a t  the  te s t o f  reasonableness o f the  
d e v ia tio n  w o u ld  have had  to  be regarded fro m  
the  p o in t o f  v ie w  o f  reasonableness in  regard 
to  cond itions in  o r ab ou t th e  voyage know n  or 
con tem p la ted  b y  b o th  pa rties. I n  de v ia tio n  
th e  parties c o n tra c tin g  have v o lu n ta r ily  sub
s t itu te d  ano the r voyage fo r  th a t  w h ich  has 
been a g re e d : (per Roche, J . in  R io  T in to  
Company v . Seed S h ip p in g  Company (1926, 
17 Asp. M ar. L a w  Cas. 21 ; 134 L .  T . Rep. 
7 6 4 ; 42 T im es L .  R ep. 316), c it in g  L o rd
M ansfie ld  in  Lavabre v . W ilson  (1779,1 Douglas, 
284)). “  So soon as th e  parties have agreed

upon th e  voyage and have w r it te n  th a t  in , the  
d e fin itio n  o f  th e  voyage m ust, as a m a tte r  o f  
business, c u t dow n the  general words as to  
w h a t is fa ir ly  app licab le  to  th e  voyage w h ich  
has been agreed upon  and defined ”  : (per 
Bow en, L .J .  in  Margetson  v . G lynn  and Co., 
7 Asp. M ar. L a w  Cas., a t p . 150 ; 66 L .  T . 
R ep. 14 4 ; (1892) 1 Q. B ., a t p . 343). I f  
these observations be tru e  in  con s tru in g  a 
b i l l  o f  la d in g  con ta in ing  th e  phrase “  d e v ia tio n ,”  
I  canno t see w h y  a s im ila r  s tandard  shou ld  n o t 
o b ta in  w hen the  words are im p o rte d  in to  th e  
c o n tra c t b y  op e ra tion  o f  s ta tu te .

A p p ly in g  th is  tes t, i t  is ev ide n t in  th e  present 
case th a t  n e ith e r th e  existence n o r th e  de fi
ciencies o f  th e  superheater no r th e  necessity, 
i f  i t  ex is ted, fo r  its  t r ia l ,  n o r th e  la n d in g  o f  the  
engineers were kn o w n  o r cou ld  fa ir ly  be 
assumed to  be kn o w n  to  th e  cargo-owners. 
T h is  is n o t a case lik e  th a t  o f  Forem ans and  
E llam s  v . Federa l Steam N av iga tion  Company 
(sup.), where th e  circum stances o f  m ercan tile  
geography and th e  p robab le  d ra u g h t o f  a 
vessel o f  a ce rta in  ty p e  m ig h t be he ld  to  be 
in  th e  know ledge o r con te m p la tio n  o f the  
parties to  m ake a d e v ia tio n  in  c e rta in  waters 
reasonable. I  have, there fore , a d o p tin g  
W rig h t,  J . ’s c r ite r io n , com e to  th e  conclusion 
th a t  th e  defendants fa i l  to  estab lish any 
p ro te c tio n  under th e  Carriage o f  Goods b y  Sea 
A c t  1924.

I f ,  how ever, as M ack innon , J . seems to  
ind ica te , th e  question o f  reasonableness o f  
d e v ia tio n  is one w h o lly  o f  fa c t, the n , as in  the  
case o f  Nelson and Sons v . Nelson L in e  
(L ive rpoo l) (10 Asp. M ar. L a w  Cas. 54 4 ; 96 
L .  T . R ep. 4 0 2 ; (1907) 1 K .  B . 769), the  
question  o f  reasonableness m ay be one w h ich  
m ig h t be le f t  to  a ju r y  w ith o u t fu r th e r  
d ire c tio n , and, a lth o u g h  th is  is n o t m y  v iew , 
fo r , as I  have ind ica ted , I  th in k  th a t  th e  tes t 
la id  dow n b y  W rig h t,  J . is a co rrec t one, y e t, 
i f  i t  be so, th e  learned judge  has fo u n d  aga inst 
th e  appe llan ts  th a t  th is  was n o t, in  his op in ion , 
on a n y  con s tru c tion , a reasonable d e v ia tio n , 
and, fo r  th is  reason also, the re  be ing evidence 
on w h ich  th e  learned judge  cou ld  so fin d , I  
am  o f  o p in io n  th a t  th is  appeal shou ld  fa il.

A p p e a l dismissed.

S olic ito rs  fo r  th e  appe llan ts, H o lm an ,
Fenw ick, and W illa n .

S olic ito rs  fo r  th e  respondents, Charles 
Lightbound, Jones, and  Lightbound, fo r  Ingledew  
and Co., N ew castle -upon-Tyne.
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H IG H  C O U R T  OF JU S T IC E .

K IN G ’S B E N C H  D IV IS IO N .

Feb. 25, 26, 27, and M a rch  17, 1931.

(B efo re  R o c h e ,  J .)

Gr e e n  S t a r  S h i p p i n g  C o m p a n y  L i m i t e d  v .
L o n d o n  A s s u r a n c e  a n d  o t h e r s , ( a )

General average expenditure  —  F ire  w h ile  load
in g  —  Subsequent co llis ion  —  T o ta l loss o f 
s h ip — Voyage abandoned— P o licy  on h u ll 
and m achinery  —  P o licy  on cargo’s p ro 
po rtion  o f general average and r ig h t to 
indem n ity  fro m  club fo r  cargo’s p ro po rtion  o f 
general average not otherwise recoverable—  

A pportionm en t between the various risks —  

Y ork -A n tw e rp  Rules  1890— M a rin e  Insurance  
A c t  1906 (6 Edw .  7, c. 41), s. 66, sub-s. 4.

The p la in t if fs  were the owners o f the steamship 
A . W hile  loading a general cargo at New  Y o rk  
a f ire  broke out and general average expenditure  
was incurred . The share o f the cargo-owners 
amounted to  18,000 dollars and th is  was p a id  to 
the p la in t if fs .  A fte r  repa irs  and re loading the 
A . proceeded on her voyage, but was struck and  
sunk by another steamer. The cargo was d is
charged and the A . ra ised and taken in to  Chester, 
near P h ila de lph ia , where the voyage was 
abandoned. F u rth e r general average disburse
ments were made. B y  the law  and practice o f 
P h ila de lph ia  cargo-owners were no t liab le  to 
p a y  more than the salved value o f the cargo. 
T h is  they pa id . The f irs t  defendants, the 
London Assurance, were the insurers in  p a rt  
o f the h u ll and  m achinery against p e rils  o f the 
sea and f ire . The second defendants, the 
B r it is h  Traders Insurance Com pany L im ited , 
were the insurers o f p a r t o f the cargo’s p ro 
po rtion  o f general average disbursements, and  
the fo u rth  defendant, A .  H .  Henderson, was 
an underw rite r o f a  s im ila r  p o lic y  at L loyds  
fo r  the other p a rt. The th ird  defendants, the 
U n ited  K ingdom  M u tu a l Assurance Associa
tion  L im ite d , were a club o f which the p la in t if fs  
were members, and as such entitled  to be in 
dem nified against lia b ilit ie s  fo r  cargo's p ro 
po rtion  o f general average not otherwise recover
able. The p la in t if fs  claim ed under the po lic ies. 
The London Assurance denied lia b il ity .  The 
th ird  defendants adm itted l ia b i l i ty  i f  and when 
any balance was ascertained. The other 
insurers d isputed the am ount cla im ed and the 
method o f com putation. The b ills  o f lad ing  
provided that general average should be 
adjusted under the Y o rk -A n tw e rp  Rules  1890, 
and under the po lic ies  the same rules were to 
ap p ly .

H e ld , that the 18,000 dollars recovered in  New  
Y o rk  m ust be taken in to  account when com
p u tin g  the l ia b i l i ty  o f the disbursements under
w rite rs. I n  the case o f the h u ll underw riters  
the values to be considered were those at the 
te rm ina tion  o f the adventure and  the loss 
in cu rre d  by reason o f the d im in u tio n  or

(o) Reported b y  R . A . Y u l b , Esq., Barris ter-a t-Law .
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extinction o f the value o f the cargo was a loss
which fe l l  upon the assured, the shipowner,
and came w ith in  sect. 66, sub-sect. (4), o f the
M a rin e  Insurance A c t  1906.

A c t i o n  t r ie d  before Roche, J . w ith o u t a ju r y .
T he  fo llo w in g  is ta ke n  fro m  th e  s ta tem e n t o f  

facts :
1. The question  is w h e the r an d  to  w h a t 

e x te n t th e  p la in t if fs  are e n t it le d  to  recover 
ce rta in  general average and o th e r losses and  
expend itu res fro m  th e ir  insurers.

2. The p la in t if fs  were th e  owners o f  th e  
steam ship Andree.  O n th e  14 th  A p r i l  1922 
th e  vessel com m enced lo ad ing  a general cargo 
a t N e w  Y o rk  fo r  B arce lona and A fr ic a n  p o rts . 
On th e  20 th  A p r i l  a f ire  b ro ke  o u t in  h e r ho lds 
and  d id  serious damage to  vessel and  cargo. 
T he  la tte r  had  to  be discharged and  various 
general average expenses were in cu rre d  b y  the  
p la in t if fs . T he  vessel was repa ired  and, ha v in g  
re loaded p a r t  o f  th e  dam aged cargo and take n  
in  fresh cargo, le f t  N ew  Y o rk  on th e  21st M ay  
fo r  he r sa id  in tended  voyage. P a r t  o f the  
dam aged cargo was le ft  a t  N e w  Y o rk  and e ith e r 
so ld  o r  re tu rn e d  to  th e  shippers.

3. On th e  22nd M ay  1922, th e  Andree  was 
s tru c k  an d  sunk  b y  th e  steam ship H . F .  
Alexander.  T he cargo was again discharged 
and  th e  Andree  was ra ised and  ta k e n  in to  
Chester, near P h ila de lph ia , where th e  voyage 
was abandoned. F u r th e r  general average 
expenses were in c u rre d  b y  th e  p la in t if fs  b y  
reason o f  th e  co llis ion .

4. T he  b ills  o f  la d in g  p ro v id e d  fo r  general 
average to  be ad jus ted  accord ing to  th e  Y o rk - 
A n tw e rp  R u les 1890.

5. A n  average ad ju s tm e n t was prepared 
(da ted  th e  30 th  Dec. 1924) b y  Messrs. W illc o x , 
Peck, and  Hughes, o f  N ew  Y o rk , w here in  th e  
a m o un t o f  general average exp en d itu re  ad
ju s te d  upon  th e  cargo was 73,941.31 do lla rs . 
B y  th e  la w  and  p rac tice  o f  P h ila de lph ia  owners 
o f  cargo are n o t lia b le  to  p a y  in  general average 
m ore th a n  its  va lue  u lt im a te ly  salved. T h is  
va lue  was p a id  b y  th e  owners o f  th e  cargo, 
and th e  cargo was th e n  released to  the m , and 
th e y  refused to  p a y  a n y  fu r th e r  sum . The 
a d ju s tm e n t was made in  accordance w ith  
th e  la w  and  prac tice  o f  th e  p o r t  where the  
adven tu re  te rm in a te d , nam ely, P h ilade lph ia , 
and th e  p la in t if fs  con tend th a t  b y  v ir tu e  o f  the  
la w  and p rac tice  above m en tioned, th e  cargo- 
owners were n o t lia b le  to  p a y  m ore th a n  th e y  
have p a id  as above m entioned.

6. B y  a p o lic y  o f  m arine  insurance, da ted  th e  
7 th  J u ly  1921, and  effected on b e h a lf o f  th e  
p la in t if fs  w ho  were fu l ly  in te rested , th e  
defendants, th e  L o n d o n  Assurance, insured  th e  
h u ll and th e  m ach ine ry  o f  th e  Andree  in  th e  
sum  o f  55951. (p a r t o f  100,0001.) fo r  tw e lve  
m on ths fro m  th e  24 th  June  1921 aga inst pe rils  
o f  th e  seas and  fire . T he  p o lic y  con ta in ed  th e  
In s t itu te  T im e  Clauses, one o f  w h ic h  p rov ides 
th a t  general average is to  be ad jus ted  accord
in g  to  Y o rk -A n tw e rp  Ru les and  sub jec t th e re to  
accord ing to  th e  la w  and  p rac tice  o b ta in in g  
a t th e  p lace where th e  ad ven tu re  ends.

G G
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7. B y  a fin a l average ad ju s tm e n t da ted the  
7 th  Dec. 1926 o f  Messrs. M an ley, H o pk in s , and 
Co., i t  is shown (a fte r ta k in g  in to  account 
ce rta in  m a tte rs  n o t de a lt w ith  in  Messrs. 
W illcQx’s ad ju s tm e n t in c lu d in g  pa ym en t on 
accoun t and sums recovered fro m  th e  owners 
o f  th e  H . F .  A lexander) th a t  the re  is due fro m  
h u ll unde rw rite rs  th e  sum  o f 57761. 9s. 4d., 
o f  w h ich  th e  share o f  th e  defendants, the  
L o n d o n  Assurance, is 3231. 3s. l i d .

8. B y  a fu r th e r  p o lic y  o f  m arine  insurance 
da ted  th e  3 rd  Feb. 1925, b u t  in  fa c t arranged 
a fte r  the  fire  in  A p r i l  and before the  co llis ion  
in  M a y  1922, and effected on be ha lf o f  the  
p la in t if fs , th e  defendants, the  B r it is h  Traders 
Insurance C om pany L im ite d , insured the  
Andree’s cargo’s p ro p o rtio n  o f  general average 
disbursem ents fo r  th e  second voyage in  the  
sum  o f  7500 do lla rs , be ing p a r t  o f  an aggregate 
insurance o f  30,000 do lla rs  against th e  usual 
pe rils , and i t  was declared th a t  th e  said in su r
ance was on (in te r a lia )  average disbursem ents 
app licab le  to  cargo o n ly ; to  pa y  th e  p ro 
p o r tio n  a tta c h in g  to  an y  am o un t b y  w h ich  
th e  p ro p e rty  m ig h t be reduced in  va lue ow ing 
to  an y  subsequent accident, &c. A n d  b y  
an o the r p o lic y  o f  m arine  insurance da ted  the  
30 th  Jan . 1925 th e  said d isbursem ents were 
insured a t L lo y d ’s on th e  same te rm s fo r  the  
sum  o f  22,500 do lla rs , be ing th e  balance o f 
th e  sum  o f  30,000 do lla rs . The las t-m entioned  
p o lic y  was u n d e rw ritte n  b y  the  defendant 
H enderson in  the  am o un t o f  400 do lla rs.

9. B y  reason o f  th e  co llis io n  on th e  21st 
M ay  1922 (be ing a subsequent acc ident w ith in  
th e  m eaning o f  the  tw o  policies la s t m entioned) 
th e  cargo was seriously  dam aged and  reduced 
in  va lue , and  the re  were in cu rre d  general 
average exp en d itu re  and  special charges on the  
cargo am o u n tin g  to  55,912.32 do lla rs , o f  w h ich  
th e  p la in t if fs  in cu rred  expend itu re  and charges 
a m o u n tin g  to  34,447.98 do lla rs, nam ely, 
34,241.76 do lla rs  general average expend itu re  
and 202.22 do lla rs  special charges on th e  cargo. 
U p o n  th e  basis adop ted in  an average a d ju s t
m e n t o r s ta tem e n t o f  c la im  prepared b y  Messrs. 
W illc o x  and  Co., da ted the  2nd O ct. 1925 ( i f  on 
th e  co n s tru c tio n  o f  th e  tw o  said po lic ies and in  
th e  c ircum stances hereinbefore agreed th a t  basis 
is he ld  to  be co rrec t) th e  p la in t if fs  are e n tit le d  
to  recover fro m  th e  defendants, th e  B r it is h  
T raders Insurance C om pany L im ite d  and 
fro m  th e  de fendan t H enderson th e  sums o f 
1376/. 4s. 8d. and  671.3s. 2d. respective ly . U p on  
th e  basis adop ted  in  th e  po in ts  o f  defence o f  th e  
tw o  said de fendants ( i f  on  th e  con s tru c tion  o f 
th e  tw o  said po lic ies and  in  th e  circum stances 
here inbefore agreed th a t  basis is he ld  to  be 
co rrect) th e  p la in t if fs  are e n t it le d  to  recover 
fro m  th e  tw o  sa id  defendants th e  respective 
am ounts b ro u g h t in to  c o u rt b y  th e m  and no 
m ore. T he  p la in t if fs  have rece ived th e  ne t 
proceeds o f  th e  cargo am o u n tin g  to  18,048.91 
do lla rs , re fe rre d  to  in  pa r. 8 o f  the  po in ts  o f 
defence o f  th e  d isbursem ent unde rw rite rs .

10. T he  p la in t if fs  are m em bers o f  th e  in 
d e m n ity  c lu b  o f  th e  defendants, th e  U n ite d

K in g d o m  M u tu a l S team ship Assurance Associa
t io n  L im ite d , and were d u ly  en tered the re in  
in  respect o f  th e  Andree. B y  ru le  2 (c) o f  the  
said c lu b  th e  p la in t if fs  are e n tit le d  to  be in 
dem nified against lia b ilit ie s  fo r  cargo’s p ro p o r
t io n  o f  general average and i f  and so fa r  as i t  
is n o t recoverable fro m  th e  insurers m en tioned 
in  pars. 7 and  9 he reo f is “  n o t o therw ise 
recoverable ”  w ith in  the  m eaning o f  th e  said 
ru le .

11. The ra te  o f  exchange on th e  2nd O ct. 
1925 was 4.84 do lla rs  to  th e  £. A t  th is  ra te  
th e  s te r lin g  equ iva lents  o f

29,643.12 dollars is 6397/. 6s. lOd.
26,643.90 dollars is 5504/. 18s. 9d.
6,660.97 dollars is 1376/. 4s. 8d.

19,982.93 dollars is 4128/. 14s. Id .
325.05 dollars is 67/. 3s. 2d.

The p la in t if fs  c la im ed fro m  th e  L o nd on  
Assurance 323/. 3s. l i d .  ; fro m  th e  B r it is h  
T rade rs  Insurance C om pany L im ite d , 1376/. 
4s. 8d. ; fro m  H .  H .  H enderson 671. 3s. 2d. 
The  L o n d o n  Assurance denied l ia b i l i t y  a lto 
ge ther. T he  B r it is h  T raders Insurance Com
p a ny  and H .  H .  H enderson lim ite d  th e ir  
l ia b i l i t y  to  55/. 0s. 3d. and  21. 18s. 8d. re 
spe c tive ly , w h ich  sums were p a id  in to  cou rt.

M il le r ,  K .C . and I t .  1. S im ey, fo r  th e  p la in tiffs .

Raeburn, K .C . and S ir Robert Aske, fo r  the  
L o n d o n  Assurance.

G. R . M itch ison , fo r  th e  B r it is h  Traders 
Insu rance  C om pany L im ite d , and M r. A . H . 
Henderson.

James D ick inson , K .C . and C y r i l T . M il le r ,  
fo r  th e  U n ite d  K in g d o m  M u tu a l S team ship 
Assurance A ssoc ia tion  L im ite d .

C ur. adv. vu lt.

M a rch  17, 1931.— R oche, J . read th e  fo llo w 
in g  considered ju d g m e n t :

T h is  case raises questions o f  n o v e lty  and g reat 
d if f ic u lty  in  m arine  insurance law . Those 
questions were v e ry  fu l ly  argued b y  counsel 
fo r  th e  various pa rties, to  w h om  I  am  m uch 
in deb ted  fo r  th e ir  assistance, and a t the  
conclus ion o f  the  hea ring  I  reserved m y  
ju d g m e n t.

The hea ring  proceeded upon  th e  basis o f  an 
agreed s ta tem e n t o f  facts supplem ented b y  the  
m a te ria l con ta ined  in  several average s ta te 
m ents. I t  was agreed b y  counsel th a t  I  should 
deal in  th e  f irs t  instance w ith  p rinc ip les  on ly , 
le av in g  a ll questions o f  am o un t fo r  subsequent 
se ttle m e n t o r de te rm in a tion . A cco rd in g ly , 
where figures appear in  th is  ju d g m e n t th e y  are 
to  be regarded as sym bols o n ly  em p loyed to  
id e n t ify  th e  item s  in  d ispu te  and n o t as b in d in g  
upon  e ith e r th e  pa rties  o r the  cou rt.

T he  fac ts  m a y  be sum m arised as fo llow s  : 
The p la in t if fs  a t th e  m a te ria l t im e  were the  
owners o f  th e  steam ship Andree. The defend
ants, th e  L o nd on  Assurance, were unde r
w rite rs  on h u ll and m ach ine ry  under a t im e  
p o lic y  co n ta in in g  th e  In s t itu te  T im e  Clauses, 
and I  re fe r t o  th e m  he rea fte r as th e  h u ll unde r
w rite rs . T he  defendants, the  B r it is h  Traders
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Insurance C om pany L im ite d , and the  de fendant 
H enderson (one o f  the  un de rw rite rs  o f  a L lo y d s ’ 
P o licy ) were un de rw rite rs  o f  a special r is k  
re la tin g  to  general average losses, and fo r  
convenience I  re fe r to  the m  he rea fte r as the  
special r is k  unde rw rite rs . The defendants, 
th e  U n ite d  K in g d o m  M u tu a l S team ship A ssur
ance A ssocia tion  L im ite d , o f  w h ich  the  p la in tiffs  
were mem bers, u n de rto ok  sub ject to  its  rules 
to  in d e m n ify  m embers against d ivers lia b ilit ie s , 
in c lu d in g  cargo’s p ro p o rtio n  o f  general average 
n o t o therw ise recoverable. I  re fe r to  th is  
association he rea fte r as the  c lub . In  th e  year 
1922 tw o  casualties be fe ll th e  Andree  on  one 
voyage— th e  f irs t  in  A p r i l  a t N ew  Y o rk  b y  
reason o f  a fire  d u rin g  load ing , and th e  second 
in  M ay  b y  co llis ion  occu rring  on he r voyage. 
As a resu lt o f  th e  co llis ion  th e  Andree  was sunk, 
b u t  was salved w ith  some o f  her cargo and taken  
to  o r near P h ila de lph ia , where th e  voyage was 
abandoned. I n  connection  w ith  each o f  these 
casualties general average exp end itu re  was 
in cu rre d  b y  th e  p la in t if fs . The co n tra c t o f 
a ffre ig h tm e n t p ro v id ed  fo r  th e  ad ju s tm e n t o f 
general average accord ing to  Y o rk -A n tw e rp  
Ru les. The p o lic y  issued b y  th e  h u ll unde r
w rite rs  b y  clause 9 o f  th e  In s t itu te  T im e  Clauses 
p ro v id ed  as fo llow s : “  G eneral average to  be 
ad justed  . . .  i f  the  co n tra c t o f  a ffre ig h t
m en t so provides accord ing to  Y o rk -A n tw e rp  
Rules, b u t  in  a l l m a tte rs  n o t spec ifica lly  
re fe rred  to  in  Y o rk -A n tw e rp  Rules 1 to  17 
inc lus ive , th e  ad ju s tm e n t sha ll be in  accordance 
w ith  the  la w  and prac tice  o b ta in in g  a t th e  place 
where th e  adven tu re  ends, and as i f  th e  con tra c t 
o f a ffre ig h tm e n t con ta ined no specia l te rm s 
upon  th e  sub jec t.”  T he  m a te ria l Y o rk -A n tw e rp  
R u le  is ru le  17 o f  th e  Rules o f  1890, w h ich  
provides th a t  th e  c o n tr ib u tio n  to  a general 
average sha ll be made upon  th e  a c tu a l va lue 
o f th e  p ro p e rty  a t th e  end o f  th e  adven tu re , 
and also th a t  deductions sha ll be made fro m  the  
va lue o f  th e  p ro p e rty  o f  a l l charges in cu rred  in  
respect th e re o f subsequent to  th e  general 
average act, except such charges as are a llow ed 
m  general average. B y  th e  la w  and  prac tice  
o b ta in in g  a t P h ila de lph ia  where th e  adven tu re  
ended owners o f  p ro p e rty  are n o t lia b le  to  pay 
m ore th a n  its  salved value.

As between th e  pa rties  to  th e  c o n tra c t o f 
a ffre ig h tm en t on th e  fac ts  and  unde r the  
s tipu la tio n s  o f  th e  con tra c t, th e  po s itio n  seems 
to  m e to  be clear especia lly a fte r  the  
a u th o r ita tiv e  exp o s itio n  o f  th e  la w  as 
regards Y o rk  - A n tw e rp  Rules in  th e  case 
o f Chellew v . R oya l Commission on the Sugar 
S u p p ly  (15 A sp. M ar. L a w  Cas. 39 3 ; 126 L . T . 
Rep. 103 ; (1922) 1 K .  B . 12). The p o s itio n  
and r ig h ts  and  lia b ilit ie s  o f  these pa rties  I  
und  to  be as fo llow s . The general average 
expend itu re  o f  th e  p la in t if fs  in  connection  w ith  
the  f irs t  casu a lty  (N ew  Y o rk  fire ) was abou t
63,000 do lla rs . (T h is  figu re  and consequently 
sums to  be recovered in  th is  a c tio n  based 
thereon m ay  be sub ject to  some re d u c tio n  i f  
ac tu a l paym en ts  are fo u n d  to  be less th a n  cer
ta in  estim a ted  lia b ilit ie s .)  P a r t  o f  th e  cargo 
Was discharged a t N e w  Y o rk  and was n o t

re-loaded. T he  ne t va lue o f  such cargo w h ich  
was saved b y  reason o f  the  General Average 
A c t  was ab ou t 18,000 do lla rs . T h is  18,000 
do lla rs  w o rth  o f  cargo was the  o n ly  p ro p e rty  
in  th e  adven tu re  w h ich  was ava ilab le  fo r  the  
purpose o f  c o n tr ib u tio n  in  th e  f irs t  general 
average because th e  expend itu re  occasioned b y  
the  second general average, the  co llis ion , fe ll 
to  be deducted fro m  th e  values o f  sh ip  and cargo 
(Y o rk -A n tw e rp  R u le  17) fo r  the  purposes o f 
th e  ad ju s tm e n t o f the  f irs t  general average. 
A f te r  th is  deduc tion  was made th e  values o f 
the  rest o f  th e  cargo and o f  th e  sh ip  were n il.  
C o n tr ib u tio n  fro m  th e  owners o f  th e  cargo 
saved a t N e w  Y o rk  was due up  to  its  f u l l  va lue 
and th e  p la in t if fs  have received in  respect th e re o f 
a sum  o f  ra th e r over 18,000 do lla rs . A p a r t 
fro m  th is  th e y  have n o t rece ived and are n o t 
e n tit le d  to  a n y  fu r th e r  c o n tr ib u tio n  fro m  owners 
o f cargo. A c c o rd in g ly  th e y  are o u t o f pocke t 
some 45,000 do lla rs  o f  general average expend i
tu re  in  respect o f  th e  fire .

I n  respect o f th e  second general average act 
th e  figures stand a p p ro x im a te ly  as fo llow s. The 
general average expend itu re  o f th e  p la in t if fs  
was abou t 18,000 do lla rs . The salved va lue 
o f th e  sh ip  a t th e  te rm in a tio n  o f  th e  adven tu re  
was ab ou t 116,000 do lla rs  and the  salved value 
o f  th e  cargo was ra th e r over 26,000 do lla rs . 
The owners o f  th is  cargo are lia b le  to  m ake 
c o n tr ib u tio n  up to  its  fu l l  va lue , and  the  
p la in t if fs  have received th is  c o n tr ib u tio n  
am o un ting  to  26,249 do lla rs . A p a r t fro m  th is  
th e y  have received and are n o t e n tit le d  to  any 
fu r th e r  c o n trib u tio n  fro m  owners o f  cargo. 
A cco rd in g ly , th e y  are o u t o f pocke t some
155,000 do lla rs  o f general average expend itu re  
in  respect o f  th e  co llis ion . As to  116,000 
do lla rs  o f  th is  sum  the re  cou ld  in  th e  c ircu m 
stances have arisen no r ig h t  to  c o n tr ib u tio n  
since th a t  am o un t o f  th e  expend itu re  w ou ld  
c le a rly  have rem ained to  be borne b y  th e  sh ip , 
representing  100 per cent, o f  its  salved va lue . 
The incidence o f  th e  balance o f a b o u t 39,000 
do lla rs  alone has to  be regarded w hen the  
po lic ies come to  be considered.

I  now  tu rn  to  th e  m uch m ore d if f ic u lt  question 
o f  th e  po s itio n  as between th e  p la in t if fs  and 
th e ir  un de rw rite rs  and  th e  c lub . As I  have 
s ta ted  above, th e  am ounts to  be considered 
fo r  th is  purpose are sums o f  ab ou t 45,000 
do lla rs  in  respect o f th e  fire , and abou t 39,000 
do lla rs  in  respect o f th e  co llis ion— 84,000 
do lla rs  in  a ll.  B u t  the  con trove rsy  is narrow ed 
and th e  am o un t in  d ispu te  is d im in ishe d  b y  
reason o f th e  fo llo w in g  facts. T he  A m erican  
ad justers have proceeded on the  basis and  the  
h u ll unde rw rite rs  agree th a t  th e  h u ll unde r
w rite rs  are on an y  v ie w  liab le  fo r  a considerable 
p a r t o f th is  sum . “ B ro a d ly  speaking, th e  am o un t 
to  be deducted fro m  th e  above figu re  o f  84,000 
do lla rs , and in d is p u ta b ly  fa ll in g  upon  th e  h u ll 
un de rw rite rs  is ab ou t 55,000 do lla rs  to  56,000 
do lla rs , le av in g  an am oun t in  con tro ve rsy  o f 
abou t 29,000 do lla rs . The m a in  reason fo r 
th is  red u c tio n  in  am oun t, as I  ga ther, is as 
fo llow s : th e  p o in t o f v ie w  o f  th e  A m erican  
ad justers adop ted b y  th e  unde rw rite rs  was
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th a t  fo r  th e  purpose o f ascerta in ing  the  sh ip ’s 
p ro p o rtio n  o f  general average th e  va lue o f  sh ip  
and  cargo had  to  be looked  a t and assessed a t 
th e  t im e  o f  th e  fire  and o f  the  co llis io n  respec
t iv e ly .  So fa r  as th is  p o in t o f v iew  is advanced, 
as i t  is advanced, as a g round  fo r  lim it in g  the  
e x te n t o f th e  l ia b i l i t y  o f th e  h u ll unde rw rite rs , 
I  w i l l  discuss la te r in  m y  ju d g m e n t. A t  present 
I  am  m ere ly  exp la in in g  how  th e  ne t figu re  in  
d ispu te  o f  a p p ro x im a te ly  29,000 do lla rs is 
a rr iv e d  a t. T o  show w h a t is the  rea l con troversy 
between th e  pa rties  th e  exp la na tio n  o f how  th is  
figu re  o f  abou t 29,000 do lla rs  is a rr iv e d  a t m ay 
be s ta ted  in  ano the r w a y  as fo llow s  : The 
A m erican  ad justers tre a te d  tw o  sums n o t 
recovered fro m  cargo b u t a rr iv e d  a t on  th e  basis 
o f  the  n o tio n a l v a lu a tio n  o f the  cargo a t the  
tim es o f  th e  fire  and co llis ion  respective ly  as 
c o n s titu t in g  cargo’s p ro p o rtio n  o f  general 
average (beyond the  sums o f  ab ou t 18,000 and
20,000 do lla rs  in  fa c t c o n trib u te d ). These 
sums were abou t 24,862 do lla rs  in  respect o f th e  
fire , and ab ou t 4780 do lla rs  in  respect o f  the  
co llis ion , o r som ewhat m ore th a n  29,000 do lla rs 
in  a ll.  T h is  w a y  o f lo o k in g  a t th e  m a tte r is, I  
th in k ,  use fu l in  considering th e  case genera lly , 
an d  p a r t ic u la r ly  in  connection  w ith  th e  l ia b i l i t y  
o f  the  specia l r is k  un de rw rite rs . The l ia b i l i t y  
o f  these unde rw rite rs  fa lls  to  be considered and 
de te rm ined  before the  l ia b i l i t y  o f  the  o ther 
defendants is de a lt w ith .  W ha te ve r the  special 
r is k  un de rw rite rs  are lia b le  fo r  d im inishes the  
l ia b i l i t y ,  o r possible l ia b i l i t y ,  o f  th e  o th e r 
defendants. The con tracts  fo r  th e  special r is k  
insurances were made soon a fte r  th e  fire  and 
before th e  vessel s ta rted  on her voyage. The 
ac tu a l po lic ies were issued cons iderab ly la te r. 
These policies are in  a l l m a te ria l respects o f 
th e  same te n o r w h ich  m ay  be sum m arised as 
fo llow s  : The assured were insured a t and fro m  
N e w  Y o rk  fo r  a to ta l a m o un t o f 30,000 do lla rs 
on cargo’s p ro p o rtio n  o f  general average d is
bursem ents as pe r specifica tion  a ttached. 
T he  spec ifica tion  o r average disbursem ents 
clause con ta ined  th e  fo llo w in g  am ongst o th e r 
s tip u la tio n s  : “  On average disbursem ents
app licab le  to  cargo o n ly  in te res t a d m itte d —  
am o un t a t r is k  to  be subsequently declared and 
va lued . T o  p a y  the  p ro p o rtio n  a tta ch in g  to  
a n y  am o un t b y  w h ich  th e  p ro p e rty  m ay  be 
reduced in  va lue ow ing  to  an y  subsequent 
acc iden t, loss, damage, general average, salvage 
o r charges w ith o u t bene fit o f  a n y  o th e r in 
surance.”  B y  the  p ro p o rtio n  o f  average d is
bursem ents app licab le  to  cargo was m ean t the  
d isbursem ent made in  connection  w ith  the  
f irs t  (fire ) general average, and i t  was n o t 
suggested th a t  th e  special r is k  po lic ies extend 
to  th e  second (co llis ion ) general average. The 
question , the re fo re , is fo r  w h a t p a r t  o f  th e  
24,862 do lla rs  above m en tioned  are these 
defendants liab le . T he  tw o  m a in  po in ts  a t 
issue between th e  p la in t if fs  and  these defendants 
were : (a) T he  p la in t if fs  contended th a t  as
between themselves and these defendants 
th e  18,000 do lla rs  rea lised fro m  th e  cargo 
w h ic h  was n o t ca rried  on fro m  N ew  Y o rk  d id  
n o t com e in to  the  account. These defendants

contended a t f ir s t  th a t  th e y  were e n tit le d  to  
c re d it fo r  th e  whole am oun t. (b) These defend
ants s u b m itte d  th a t  th e  p la in t if fs  were n o t the  
persons w ho expended a ll the  m oneys c la im ed 
to  be general average expend itu re  b y  ship, 
o r, p u t an o the r w ay, th a t  th e  p la in t if fs  were 
n o t in te rested to  th e  f u l l  am o un t o f th e ir  c la im . 
As to  (a) I  h o ld  th a t  th e  18,000 do lla rs  m us t 
come in to  th e  account fo r  th e  fo llo w in g , 
am ongst o th e r, reasons : The cargo w h ich  
w e n t on fro m  N ew  Y o rk  was reduced in  va lue  
b y  the  co llis ion  and second general average fro m  
abou t 193,000 do lla rs  to  n o th in g . H a d  the re  
been no co llis ion  th e  f u l l  c o n tr ib u tio n  re 
coverab le fro m  cargo in  respect o f th e  f irs t 
general average (fire ) w ou ldhavebeenrecovered . 
B u t i f  th e  cargo w h ich  w e n t on to  m eet w ith  th e  
co llis ion  had  n o t m e t w ith  th a t  co llis ion  and 
th e  re su ltin g  red u c tio n  in  va lue, th e  cargo 
w h ich  rem a ined a t N ew  Y o rk  w o u ld  n o t have 
been lia b le  to  m ake c o n tr ib u tio n  up  to  100 per 
cen t., as i t ,  in  fa c t, d id  in  th e  circum stances 
as a lte red  b y  the  co llis ion . The co n tra c t sued 
upon  be ing  a c o n tra c t o f  in d e m n ity  th is  m ust 
be ta ke n  in to  accoun t and some c re d it g iven  in  
respect o f the  c o n tr ib u tio n  o f 100 pe r cent, b y  
th e  cargo w o rth  abou t 18,000 do lla rs . The 
question  is fo r  ho w  m uch ? The figures f in a lly  
contended fo r  b y  M r. M itch iso n  fo r  th e  special 
r is k  unde rw rite rs  were as fo llow s : D educt
18.000 fro m  a figu re  o f  ab ou t 32,000 do lla rs  
appearing  in  th e  N ew  Y o rk  average s ta tem en t 
and leave 14,000 as th e  sum  lo s t b y  the  co llis ion  
fo r  w h ich  his c lien ts were responsible sub ject 
to  his o th e r po in ts . I  in c lin e  to  th e  v ie w  th a t  
th is  figu re  is a p p ro x im a te ly  co rrect, b u t  I  am  
n o t sure p rec ise ly  how  a figu re  o f  ab ou t 19,000 
do lla rs  a rr iv e d  a t b y  th e  N ew  Y o rk  ad justers 
was a rr iv e d  a t, and  w he the r th is  figu re  m ay 
n o t be m ore correct th a n  th e  figu re  o f
14.000 do lla rs . A cco rd in g ly , w h ils t  decid ing  
th a t  th e  18,000 do lla rs  does come in to  the  
accoun t, I  leave fo r  fu r th e r  se ttle m e n t and 
d e te rm in a tio n  the  re su lt in  figures o f  th is  
fin d in g .

Since p re p a rin g  th is  ju d g m e n t the re  has been 
sent to  m e th e  re p o rt o f  a ju d g m e n t o f  the  
U n ite d  States C irc u it C ourt o f Appeals in  the  
s u it o f  A rm o u r and Co. against the  present 
p la in t if fs . B y  th is  ju d g m e n t th e  ju d g m e n t o f 
M r. Jus tice  W olsey (37 L lo y d ’s L is t  R ep. 178), 
and w h ic h  was re fe rred  to  in  th e  argum ents 
o f  counsel in  th e  present case, was reversed. 
A rm o u r and Co. were owners o f  cargo on th is  
voyage, and th e  a c tio n  re la ted  to  th e ir  lig h ts  
against and  in  respect o f  th e  sum  recovered 
fro m  th e  owners o f  th e  o th e r steam ship , the  
Alexander, concerned in  th e  co llis ion . I t  m ay  
be— I  do n o t kn o w  th a t  i t  is so— th a t  th is  
reversal o f  M r. Jus tice  W o lsey ’s ju d g m e n t m ay  
a ffec t th e  figures in  th e  present case and  the  
figures re la t in g  to  th e  f irs t  general average and 
the  18,000 do lla rs . A t  a n y  ra te , I  am  fo r t if ie d  
in  th e  o p in io n  I  had  a lrea dy  a rr iv e d  a t th a t  the  
figures ou gh t to  be le f t  in  such a w a y  th a t  the  
pa rties  cou ld  consider th e m  afresh w ith o u t an y  
b in d in g  decis ion fro m  me a t th e  present stage 
on an y  question  o f  am oun t.
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As to  (b)— th a t  is th e  c o n te n tio n  as to  th e  
in te re s t— th is  is re a lly  a question  o f  fac t.
1 have no d o u b t on th e  facts th a t  th e  N ew  
Y o rk  A d jus te rs  were correc t in  tre a t in g  a ll the  
exp end itu re , th e  sub jec t m a tte r  o f  th e  c la im , 
as made b y  o r on b e h a lf o f  th e  shipowners. 
F u r th e r  in te re s t is a d m itte d  b y  th e  polic ies 
and I  th in k  th is  was in te re s t in  th e  w ho le  o f 
th e  exp end itu re , th e  sub jec t m a tte r  o f  the  
c la im .

W ha te ve r figu re  is f in a lly  a rr iv e d  a t as rep re
sen ting  th e  l ia b i l i t y  o f th e  specia l r is k  unde r
w rite rs , be i t  14,000 do lla rs  o r 19,000 do lla rs 
o r some in te rm e d ia te  o r o th e r sum , i t  is appa
re n t th a t  the re  rem ains o f  the  p la in t if fs ’ c la im  
a balance o f  some 10,000 to  15,000 do lla rs , 
w h ich , on th e  basis I  have adop ted above, is 
n o t recoverable fro m  th e  special r is k  unde r
w rite rs . The rea l question  is w he the r the  h u ll 
un de rw rite rs  o r th e  c lu b  are lia b le  fo r  th is  
balance, w h ich  fo r  convenience is he rea fte r 
described as th e  balance. Counsel fo r  the  
c lu b  argued som ew hat fa in t ly  th a t  th e  c lub  
m ig h t n o t be lia b le  even i f  th e  h u ll unde r
w rite rs  were n o t liab le . B u t  th e  rea l s tre n g th  
o f his a rg um e n t w en t in  s up po rt o f  the  p la in t if fs ’ 
co n ten tio n  th a t  th e  h u ll unde rw rite rs  are liab le  
fo r  th e  balance. I f  I  were n o t o f  op in io n  th a t  
the  h u ll unde rw rite rs  are so liab le  I  should 
c e rta in ly  h o ld  th a t  th e  balance in  those c ir 
cumstances fe ll w ith in  th e  de scrip tion  o f  ru le
2 (c) o f  th e  c lu b ’s in d e m n ity  ru les, th a t  is to  say. 
Would be cargo’s p ro p o rtio n  o f  general average 
n o t otherw ise recoverable. B u t  I  have a rrive d  
a t th e  conclus ion th a t  th e  pa rties  lia b le  fo r  the  
balance are th e  h u ll unde rw rite rs . T h is  
question to  m y  m in d  presents v e ry  g reat 
d if f ic u lty  and  is also, in  m y  v iew , one bare o f 
a u th o r ity .  I ts  decision seems to  m e to  depend 
Upon th e  te rm s and m eaning o f  sect. 66, sub- 
sect. (4), o f  the  M arine  Insu rance  A c t  1906.
I  he sub-section is in  th e  fo llo w in g  te rm s :

S ub ject to  a n y  express p ro v is io n  in  th e  p o lic y , 
where the  assured has in cu rre d  a general 
average exp en d itu re , he m a y  recover fro m  the  
insure r in  respect o f  th e  p ro p o rtio n  o f  th e  loss 
w h ich  fa lls  upon h im  ; and, in  th e  case o f a 
general average sacrifice, he m a y  recover fro m  
the in su re r in  respect o f  th e  w ho le  loss w ith o u t 
ha v in g  enforced his r ig h t  o f  c o n tr ib u tio n  fro m  
the o th e r pa rties  lia b le  to  c o n tr ib u te .”  The 
te s t o f  sect. 66 has some bearing  upon  the  
m a tte r. Sub-sects. (1) to  (3) define o r fo rm u la te  
he ru les o f  general average as between th e  

Parties to  th e  c o n tra c t o f  a ffre ig h tm e n t. The 
tes t o f  th e  sub-sections deal w ith  th e  r ig h ts  o f 
he assured o r lia b ilit ie s  o f  insurers . Sub-sects.

\  ' and (7) c a ll fo r  no com m ent. Sub-sect. (5) 
eals w ith  th e  case where th e  assured has n o t 

made an exp end itu re , b u t  has p a id  o r is liab le  
0 Pay a c o n tr ib u tio n  to  a n o the r p a r ty ’s ex

pend itu re . T h a t c o n tr ib u tio n  he can recover 
ca°m  h *S in su re r- Sub-sect. (4) deals w ith  tw o  

ses : general average exp en d itu re  and  general 
erage sacrifice. T he  la tte r  an assured can 

■ Cr*Yer in  fu ll ,  as i t  was decided he cou ld
lT icfcms'on v - Ja rd in e  (3 M ar. L a w  Cas. 

t u -S .) 126 ; 1868, 18 L .  T . R ep. 7 1 7 ; L .

R ep. C. P . 639). I t  was suggested b y  the  
p la in t if fs  th a t  some sm a ll p a r t o f th e  so-called 
exp en d itu re  in  the  present case consisted o f 
sacrifices. Counsel fo r  th e  h u ll unde rw rite rs  
a t once agreed th a t  i f  th is  were so his c lien ts  
were liab le  to  th a t  fu r th e r  e x te n t and no ques
t io n  as to  th a t  fa lls  to  be de te rm ined  in  th is  
ju d g m e n t. The rea l question  was, and 
is, th is  : The p la in t if fs  and th e  c lub  con
tended th a t  th e  w ho le  o f  th e  general average 
expend itu re  w h ich  had  been in cu rre d  b y  the  
p la in t if fs  and  was n o t m e t b y  c o n tr ib u 
tion s  fro m  th e  cargo represented and 
co n s titu te d  th e  p ro p o rtio n  o f th e  loss w h ich  
fe ll upon the p la in t if fs  and th a t  th is  p ro p o rtio n  
o f  th e  loss, o r ra th e r, the  balance a fte r  recovery  
fro m  th e  special r is k  unde rw rite rs , was recover
ab le fro m  th e  h u ll unde rw rite rs . O n the  
o th e r hand , M r. R aeburn , fo r  th e  h u ll un de r
w rite rs , suppo rted  th e  v ie w  p u t  fo rw a rd  b y  th e  
N ew  Y o rk  ad juste rs th a t  th e  p ro p o rtio n  o f  the  
loss w h ich  fe ll upon  th e  assured should, fo r  th e  
purpose o f  th e  h u ll insurance, be a rr iv e d  a t b y  
assessing th e  values o f  th e  respective in te rests 
a t th e  t im e  w hen th e  expend itu res were 
in cu rre d  fo r  and on b e h a lf o f  those in te rests . 
M oreover, he s trenuous ly  contended th a t  the  
N ew  Y o rk  ad juste rs had  so d e a lt w ith  the  
m a tte r  and had  ap po rtione d  th e  sums now  
c la im ed as cargo’s p ro p o rtio n  o f  general 
average and th a t  th e ir  decision co u ld  n o t be 
rev iew ed. T he  decision o f  M r. Jus tice  G ore ll 
Barnes and o f  th e  C ourt o f  A ppea l in  
The M a ry  Thomas (7 A sp. M ar. L a w  Cas. 
495 ; 71 L .  T . R ep. 1 0 4 ; (1894) P . 108) was 
re lie d  upon  in  s u p p o rt o f  th is  con ten tio n , and 
also as an a u th o r ity  d ire c t ly  and  w h o lly  
opposed to  th e  p la in t if fs ’ c la im  upon  th e  h u ll 
unde rw rite rs . As to  th e  c o n s tru c tio n  o f sect. 
66, sub-sect. (5), i t  was conceded b y  M r. 
R a eburn  th a t  th o u g h  th is  was a c o d ify in g  
A c t  i t  m ig h t a lte r  th e  la w  (see P o lu rr ia n  
Steam ship Com pany L im ite d  v . Young, 13 
A sp . M ar. L a w  Cas. 5 9 ; 112 L .  T . R ep. 
10 53 ; (1915) 1 K .  B . 922), b u t  i t  was said 
th a t  i t  req u ire d  clear w ords to  lead to  the  
conclus ion th a t  th e  la w  was a lte red  b y  th e  A c t  
and  th a t  so fa r  fro m  th e  w ords be ing clear in  
th a t  d ire c tio n  th e y  cou ld  them selves bear th e  
c o n s tru c tio n  w h ich  these defendants con
tended fo r  and w h ich  th e y  said was to  th e  same 
e ffec t as th e  la w  as la id  do w n  in  The M a ry  
Thomas (sup.).

I  w i l l  deal s h o r tly  w ith  these various con
ten tio n s , b u t before do ing  so i t  is to  be observed 
th a t  th e  ru les la id  dow n b y  sect. 66 are la id  dow n 
sub jec t to  an y  express prov is ions in  th e  p o lic y . 
There is no express p ro v is io n  in  th e  p o lic y  now  
in  question  v a ry in g  in  fa v o u r o f  th e  insurers 
th e  ru les o f  sub-sect. (4). So fa r  as the re  is 
express p ro v is io n  bearing  on th e  m a tte r  in  
d ispu te , i t  is con ta ined  in  th e  p ro v is io n  m a k in g  
general average ru les govern  th e  r ig h ts  and 
lia b ilit ie s  o f  th e  pa rties , and  th a t  p ro v is io n , 
in  m y  op in ion , operates in  fa v o u r o f  th e  assured 
in  the  present case.

As to  th e  c o n te n tio n  th a t  th e  N ew  
Y o rk  a d ju s tm e n t is b in d in g  and canno t be
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rev iew ed, i t  was he ld  in  H a rr is  v .  Scara- 
manga  (1872, 1 Asp. M ar. L a w  Cas. 339 ; 
26 L .  T . R ep . 797 ; L .  R ep. 7, C. P . 
481), De H a r t  v . Com pania A no n im a  De 
Seguros A u ro ra  (9 A sp. M ar. L a w  Cas. 345, 
45 4 ; 89 L .  T . R ep. 1 5 4 ; (1903) 2 K .  B . 
503) and The M a ry  Thomas (sup.), th a t  the  
fo re ign  ad jus tm en ts  were b in d in g  because the  
con trac ts  p ro v id e d  th a t  general average was 
payab le  acco rd ing  to  (o r per) fo re ign  s ta te 
m ents. H e re  the re  is no such s t ip u la tio n  
b u t  m ere ly  clause 9 o f  the  In s t itu te  Clauses, 
and  i t  seems clear fro m  the  language o f  R om er, 
L .J .  in  th e  second o f  the  above cases (89 L . T . 
R ep., a t p. 158 ; (1903) 2 K .  B ., a t  p. 509) th a t  
ha d  th e  In s t itu te  Clauses stood alone the 
fo re ign  ad jus tm en ts  w o u ld  n o t have been he ld  
to  be b in d in g . I n  m y  ju d g m e n t the re  is 
n o th in g  in  th e  present case m a k in g  th e  N ew  
Y o rk  ad ju s te rs ’ v iew s o r s ta tem e n t b in d in g  
upon  th e  pa rties  as to  th e  e ffect o f p rov is ions 
o f  th e  Y o rk -A n tw e rp  Ru les o r as to  a n y  m a tte r 
now  in  con tro ve rsy .

As to  th e  m ore general a p p lic a tio n  o f the  
decis ion in  th e  case o f  The M a ry  Thomas (sup.), 
I  do n o t regard  th a t  decision as s u p p o rtin g  these 
de fendan ts ’ co n te n tio n . I t  was a case where 
th e  fo re ign  ad juste rs , whose a d ju s tm e n t b o th  
G o re ll Barnes, J . and  th e  C ourt o f A ppea l he ld  to  
be b in d in g , had  appo rtione d  a c e rta in  am o un t to  
cargo as its  c o n tr ib u tio n . The D u tc h  cou rts  had  
he ld  th a t  th e  sh ipow ner cou ld  n o t recover th a t 
c o n tr ib u tio n  because his servant, th e  m aster 
o f  the  vessel, had  been neg ligent. The E ng lish  
cou rts  he ld  th a t  th e  shipowners cou ld  n o t go 
be h ind  th e  fo re ign  a d ju s tm e n t and recover 
f ro m  th e ir  un de rw rite rs  w h a t th e y  ha d  fa iled  
to  recover fro m  th e  cargo-owners. I t  is also 
to  be observed th a t ,  as was expressly s ta ted  
b y  L in d le y , L .J . ,  “  N o th in g  tu rn s  on Y o rk - 
A n tw e rp  R u les,”  and I  re sp e c tfu lly  agree w ith  
th e  observa tion  o f  S eru tton , L .J .  in  Chellew 
v .  The R oya l Commission on the Sugar 
S u p p ly  (15 A sp. M ar. L a w  Cas. a t p . 397 ; 
103 L .  T . R ep., a t p. 108 ; (1922) 2 K .  B ., 
a t  p . 20) th a t  G o re ll Barnes, J . in  The M a ry  
Thomas (sup.) was ad o p tin g  th e  v ie w  th a t  b y  
E n g lish  law , as a p a rt fro m  Y o rk -A n tw e rp  
R u les, th e  r ig h ts  and lia b ilit ie s  o f  th e  parties 
were to  be assessed as a t the  t im e  when th e  
exp en d itu re  was in cu rred  ra th e r th a n  a t the  
t im e  w hen the  adven tu re  te rm in a te d . In  
these circum stances I  feel th a t  th e  decision in  
The M a ry  Thomas (sup.) n o t m ere ly  does n o t 
conclude th is  case, b u t  affords me l i t t le ,  i f  any, 
gu idance fo r  its  decision. A p a rt fro m  The 
M a ry  Thomas (sup.), counsel were unab le to  
re fe r m e to  an y  case before o r a fte r th e  date 
o f  th e  A c t  a ris ing  on facts and docum ents 
com parable w ith  th e  facts and  docum ents 
in  th e  present case. M r. R aeburn , fo r  th e  
h u ll un de rw rite rs , re lied  upon  th e  fa c t th a t  no 
case was to  be fo u n d  as an in d ic a tio n  th a t  such 
a c la im  was fo re ign  to  o u r law , and  he suggested 
th a t  th e  observations in  Chellew's case (sup.) 
o f  M r. M ack inn on  (the  a rb itra to r  w ho s ta ted  
th e  specia l case) and o f  S e ru tto n , L .J .  as to  
specia l insurance o f th e  r is k  o f loss o f cargo,

in d ica te  th a t  th e  idea o f an existence o f a c la im  
against o rd in a ry  unde rw rite rs  on sh ip  was 
also fo re ign  to  the  m inds o f those h ig h  a u th o r i
ties on th e  la w  o f  m arine  insurance. I  th in k  
th e  observa tion  is n o t w ith o u t w e igh t, b u t the  
p o in t never re a lly  arose fo r  discussion, s t i l l  less 
fo r  de te rm in a tion , in  Chellew's case (sup.), 
and I  m ust now  decide i t  fo r  m yse lf as a m a tte r 
o f  f irs t  im pression on th e  tru e  effect and 
con s tru c tion  o f  sub-sect. (4) o f  sect. 66 o f th e  
A c t in  its  a p p lica tio n  to  th e  facts o f  th is  case. 
In  m y  op in ion , where th e  c o n tra c t o f  insurance 
prov ides fo r  th e  ad ju s tm e n t o f general average 
accord ing to  Y o rk -A n tw e rp  Rules i f  the  
c o n tra c t o f a ffre ig h tm e n t so provides (as i t  
d id  here), th e n  as between th e  in su re r and the  
assured as w e ll as between the  pa rties  to  the  
adven tu re  th e  values w h ich  are alone m a te ria l 
are th e  values a t th e  te rm in a tio n  o f  th e  
adven tu re . I t  seems to  me to  be un na tu ra l, 
i f  n o t im possib le , to  ad op t and ac t upon  values 
estim a ted  o r assessed a t tw o  d iffe re n t dates, 
th e  te rm in a tio n  o f  th e  adven tu re  and the  
in c u rr in g  o f the  expend itu re . T he  in te n tio n  
o f  an insurance c o n tra c t in  th e  present fo rm  
seems to  m e to  be th a t  as regards general 
average the  c o n tra c t o f a ffre ig h tm e n t and the  
co n tra c t o f  insurance sha ll in  respect o f the  
m a tte rs  now  in  question proceed upon  th e  same 
basis and p rinc ip les . A cco rd in g ly , i f  a sh ip 
ow ner, be ing th e  assured under a p o lic y  in  the  
present fo rm , incurs expend itu re  fo r  general 
average and th e  cargo’s c o n tr ib u tio n  fa lls  
sh o rt o f  w h a t is hoped o r expected b y  reason 
o f  th e  d im in u tio n  o r e x tin c t io n  o f  its  va lue 
before th e  adven tu re  te rm ina tes , th e n  I  th in k  
th a t  loss fa lls  in to  t"he ca tegory o f  th e  p ro p o rtio n  
o f  the  loss w h ich  fa lls  upon  th e  assured, th e  
sh ipow ner, and is w ith in  th e  m eaning o f those 
w ords in  th e  M arine  Insurance A c t, s. 66, 
sub-s. (4).

I ,  the re fo re , h o ld  th a t  th e  p la in t if fs  are 
e n t it le d  to  recover th e  balance o f  th e ir  c la im  
against th e  defendants, th e  h u ll unde rw rite rs .

The re s u lt o f  these find ings  is th a t  I  g ive 
ju d g m e n t fo r  the  p la in t if fs  against the  defend
ants, th e  L o n d o n  Assurance, th e  defendants, 
th e  B r it is h  T rade rs ’ Insurance Com pany 
L im ite d , and th e  defendant, A r th u r  H e n ry  
H enderson, fo r  th e ir  respective p ropo rtions  
o f th e  d ivers sums o r item s w h ich  I  have he ld  
above to  be in  p r in c ip le  th e  sums o r item s 
recoverable unde r th e  several po lic ies. I  g ive 
ju d g m e n t fo r  th e  de fendant association.

Judgm ent fo r  the p la in t if fs .

S olic ito rs  fo r  th e  p la in tiffs , B ottere ll and 
Roche, fo r  Vaughan  and Roche, C ard iff.

S o lic ito rs  fo r  th e  defendants, The Lond on  
Assurance, B r it is h  T raders Insurance Com pany, 
and A . H . Henderson, W altons  and Co.

S olic ito rs  fo r  th e  U n ite d  K in g d o m  M u tu a l 
S team ship Assurance Associa tion , W ill ia m  A .  
C rum p  and Son.
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Sustente Court of |utricuture.
C O U R T  O F  A P P E A L .

M a rch  9 and  10, 1931.

( B e fo r e  S c r u t t o n , G r e e r  a n d  S l e s s e r , L .J J .)

T h e  V a r i n g . (a )

O N  A P P E A L  FR O M  T H E  C O U RT O F PASSAG E OF 
T H E  C IT Y  OF L IV E R P O O L .

C harte r-party— “  Scanfin  ”  charter-party— Mode  
o f discharge— Consignee entitled to select any  
one o r more o f alternative modes “  i f  customary 
and available  ” — A lte rna tive  mode selected not 
available—Delay— Damages.

The defendants were consignees o f certain wood 
goods shipped in  the p la in t if f 's  vessel V . under 
b ills  o f lad ing incorpora ting  the terms o f the 
Scanfin fo rm  o f charter-party. B y  clause 13 
o f the sa id  charter-party i t  was provided that 
the cargo was to be discharged in  the customary 
m anner “  on to the quay and  (or) in to  lighters 
and (or) c ra ft and (or) wagons and (or) on to 
bogies and thereon stowed and (or) stacked as 
customary at the po rt o f discharge, the con
signees having the rig h t to select any one or 
more o f these alternatives i f  customary and  
available at the tim e o f discharge."

The  V . d u ly  proceeded to the po rt o f G., which  
was the po rt o f discharge. A t  G. the customary 
mode o f discharge fo r  cargoes which require  
sorting or s toring is  in to  ra ilw a y  wagons known  
as “  domestic ”  wagons, in  which the cargo 
is  conveyed to storage grounds which are under 
the control o f the ra ilw a y  company, who also 
own the docks at G. I n  the case o f cargoes 
which do not require to be sorted or stored, the 
customary mode o f discharge is  in to  m a in  
line  ra ilw a y  wagons fo r  conveyance direct to 
destination.

When the V . arrived at the p o rt o f G., the ra ilw a y  
company, ow ing to congestion o f storage grounds, 
refused to adm it to a discharging berth any  
vessel whose cargo required to be taken in  
1 domestic ”  wagons to the storage ground, 

but they were w illin g  to adm it and discharge 
any vessels whose cargo could be discharged 
in to  m a in  line  wagons and dispatched to its  
destination w ithout requ iring  to be taken to 
the storage ground. The defendants, who had 
not sold the ir cargoes, insisted upon them being 
taken to the storage ground. The ra ilw a y  
company thereupon refused to adm it the V . to 
a discharging berth, and she was accordingly 
delayed. The p la in t if fs  claim ed damages. 
eld  (reversing the decision o f the p res id ing  judge  
° f  the L ive rpoo l Court o f Passage) that although 
discharge in to  “  domestic ”  wagons fo r  con
veyance to the storage ground was a customary 
nwde o f discharge at the po rt o f G., i t  was not

U n a v a i la b le  mode o f discharge at the tim e when

ia) S p o rte d  by  Geo ffrey  H utch in so n , Esq., B arris te r- 
a t-Law .

the V . arrived, and that the consignees were not 
therefore entitled to in s is t upon the ir cargo 
being taken to the storage ground. The p la in 
tif fs  were therefore entitled to recover damages 
in  respect o f the delay o f the V .

A p p e a l  fro m  th e  L iv e rp o o l C ourt o f  Passage. 
The p la in tiffs , F ornyade R ederiak tiebo lage t 
Com m ercia l, owners o f th e  steam ship V aring , 
appealed against the  ju d g m e n t o f th e  pres id ing  
judge  o f the  L iv e rp o o l C ourt o f Passage (S ir 
W . F . K y f f in  T a y lo r) d ism issing th e ir  c la im  
fo r dem urrage am o un ting  to  1951., o r a lte r
n a tiv e ly  fo r  damages, against the  defendants, 
W . V . B lake  and Co., t im b e r m erchants, 
M anchester, and Joseph Green, a t im b e r 
m erchan t o f  K e igh ley .

The V a rin g  was chartered under the  te rm s o f 
tw o  Scanfin cha rte r-pa rties , da ted respective ly  
th e  9 th  and 10 th  A ug . 1927, to  load p a rt 
cargoes o f  w ood goods and to  proceed to  
G arston “  o r so near the re to  as she cou ld 
safe ly ge t.”  The defendants were th e  holders 
o f  b ills  o f  la d in g  in c o rp o ra tin g  a ll th e  te rm s 
and cond itions o f th e  said cha rte r-pa rties , 
in c lu d in g  th e  fo llo w in g  clause :

Clause 13. The cargo shall be discharged by the 
vessel in  the customary manner as fast as the vessel 
can deliver during the ord inary working hours o f 
the port, on to  the quay and (or) in to  lighters and 
(or) c ra ft and (or) wagons and (or) on to  bogies and 
thereon stowed and (or) stacked as customary a t 
the po rt o f discharge, the consignees having the 
rig h t to  select any one o r more o f these alternatives 
i f  customary and available a t the tim e o f dis
charge.

The cha rte r-pa rties  fu r th e r  p ro v id ed  th a t  
dem urrage was to  be payab le  a t th e  ra te  o f 
301. per da y  in  th e  even t o f the  vessel n o t be ing 
loaded o r d ischarged w ith  despatch, and th a t  
th e  steamer should have l ib e r ty  to  com plete 
w ith  th e  same and (o r) o th e r goods fo r the  
same and (or) o th e r po rts .

The p la in t if fs  alleged th a t  before th e  V a rin g  
a rr iv e d  in  th e  M ersey th e y  were in fo rm ed  b y  
th e  dock au tho ritie s , th e  Lo nd on  M id la n d  and 
S co ttish  R a ilw a y  Com pany, th a t  ow ing  to  
congestion th e y  were unab le to  accept an y  m ore 
vessels fo r  w h ic h  storage accom m odation was 
requ ired  fo r  a n y  m a te ria l p o rtio n  o f th e  cargo, 
b u t  th a t  th e y  w o u ld  accept vessels where the  
whole o f th e  cargo was to  be discharged in to  
ra ilw a y  wagons and sent d ire c t fro m  sh ip to  
de s tina tion  ; th a t  th e  p la in t if fs  in d ica ted  th is  
to  th e  defendants, w ho refused to  a llow  th e ir  
t im b e r to  be so de a lt w ith ,  and m oreover 
on th e  15 th  Sept., w hen th e  vessel a rr iv e d  a t 
G arston D ocks, th a t  th e  defendants requ ired  
th e ir  t im b e r to  be sorted and stored on the  
dock estate, w i th  the  resu lt th a t  th e  dock 
a u th o ritie s  refused to  a llo w  th e  vessel to  en te r ; 
th a t  th e  dock a u th o ritie s  s ta ted  th a t  th e y  could 
n o t say w hen a b e rth  w o u ld  be ava ilab le  fo r  the  
vessel whose consignees requ ired  such services ; 
th a t  i t  m ig h t be tw o  o r th ree  m on ths, b u t  i t  was 
im possib le to  say ; th a t  th e  p la in t if fs  were 
ready  and w ill in g  to  ta ke  th e ir  vessel in to  dock 
fo r  discharge in to  m a in  lin e  ra ilw a y  wagons 
d ire c t o r b y  an y  o th e r m ethod, b u t the
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defendants, a lth o u g h  w e ll aware o f the  pos ition , 
th ro u g h o u t p e rs is te n tly  refused to  agree to  the  
above m e thod  o f discharge, w hereby th e  V aring  
was unab le to  en ter th e  said dock o r to  get 
fu r th e r  u n t i l  th e  m id n ig h t t id e  o f  th e  27 th  
Sept. 1927, when she was a llow ed to  dock, the  
defendants h a v in g  th e n  agreed to  discharge in to  
m a in  lin e  wagons w ith o u t so rtin g  o r s to ring .

The p la in t if fs  b ro u g h t an ac tio n  in  the  
L iv e rp o o l C ourt o f Passage, c la im in g  th a t  the  
V a rin g  was an “  a rr iv e d  ”  sh ip  on th e  15 th  
Sept. 1927, and  th a t  the reupon her t im e  fo r 
discharge began to  ru n , o r a lte rn a tiv e ly  th e y  
c la im ed damages fo r  breach o f  c o n tra c t b y  
w ro n g fu lly  p re ve n tin g  th e  discharge o f the  
V a rin g  o r fa il in g  to  accept d e live ry  o f  th e ir  
cargo.

T he  p res id ing  judge  o f th e  L iv e rp o o l C ourt o f 
Passage (S ir W . F . K y f f in  T a y lo r) gave ju d g 
m e n t fo r  th e  defendants, and s ta ted  his find ings  
o f  fa c t and  conclusions as fo llow s :

A  substantial portion o f the Varing's cargo 
belonging to  the defendants had no t been sold or 
disposed of, and wherever delivered was under the 
necessity o f being sorted and stored u n t il the de
fendants were in  a position to  dispose o f it .  This 
fac t a t a ll m ateria l times was known both to  the 
defendants and the p la in tiffs  and the dock 
authorities.

On the 10th Sept, the dock authorities asserted 
th a t the sorting ground a t Garston Park Dock was 
so congested w ith  tim ber th a t they were disabled 
from  receiving any more cargoes o f tim ber which 
required thus to  be dealt w ith , and th is  condition 
continued in  fac t u n til the end o f the year, and on 
and after the end o f September th is prospect was 
known to be probable.

I t  was essential th a t the dock authorities should 
know before allow ing any vessel w ith  tim ber to 
enter the ir docks whether the cargo required thus 
to  be dealt w ith . I f  the tim ber cargo had been 
disposed o f and could be loaded in to  wagons and 
sent d irect from  the dock estate to  the destination 
outside, there was in  fac t less d ifficu lty , although 
there m ight be some delay. This also was known 
to  the p la in tiffs  and to the defendants.

The fact th a t a portion o f the cargo had to  be 
sorted and stored was o rig ina lly  known on ly to  the 
defendants, and while th a t fact d id  not concern 
the p la in tiffs , the p la in tiffs  and the defendants 
were bound on the insistent inqu iry  o f the dock 
authorities to  disclose it .

The mode o f discharge a t Garston fo r tim ber 
cargoes is by  shore crane to  wagons. I f  the cargo 
has to be sorted and stored i t  is landed in to  domestic 
wagons and transported to  the sorting ground on 
the estate. I f  i t  is to  be sent away i t  is delivered 
in to  main line wagons ; the domestic wagons never 
leave the estate and are un fit fo r trans it on main 
lines though in  cases o f emergency main line 
wagons are sometimes used fo r domestic purposes.

On the 15th Sept, the Varing  arrived in  the 
Mersey and anchored in  the Sloyne, and remained 
there u n t il she entered the Garston Dock. I  find 
th a t the Sloyne is a customary and usual place 
o r area where vessels anchor to  aw ait entrance to 
Garston. I  understood th a t other anchorages were 
sometimes used. No evidence was given as to  the 
precise distance from  the Sloyne to  Garston, nor 
as to whether or not i t  was practicable to  anchor 
nearer to  Garston, nor o f any custom to regard a 
vessel destined fo r Garston and anchored in  the 
Sloyne as being as near as she could safely get to

Garston, in  fact vessels could get safely to  the dock 
gates, bu t there was no evidence as to  whether a 
vessel could lie near the said gates and deliver 
cargo in to  lighters.

On the 11th Sept, the master o f the Varing  and 
M r. Beck, ship’s agent, saw M r. Thompson, o f the 
dock authorities, fo r the purpose o f “  stemming ”  
the vessel, th a t is to  enter particulars as to  the vessel 
in  the stemming book, which en try  indicates accept
ance o f the vessel by the dock authorities and 
decides the order o f admittance to  the dock.

As a substantial portion o f the cargo had to  be 
sorted and stored no en try  was made in  the stemming 
book, b u t particulars in w riting  were taken and 
admission was refused. When the vessel was 
allowed to  enter on the 27th Sept, en try  was made 
in  the stemming book by in terlineation as to  the 
15th Sept.

I f  the cargo could have been sent away after 
de livery to  a destination outside Garston the 
vessel could have been adm itted in to  the dock on 
the 24th Sept. A  discussion then began between 
the pla in tiffs , the defendants, and the dock 
authorities, chiefly by correspondence, as to  what 
was to  be done and as to  a lternative ports of 
discharge.

The p la in tiffs , from  consideration o f the expense 
to  the defendants— and incidenta lly to  themselves 
— did not desire to  act in  a high-handed manner and 
adopt an alternative port. Preston, L iverpool, and 
Manchester were debated, b u t I  find th a t Preston 
was in  fact so congested as not to  be available, 
L iverpool was expensive and objected to  by the 
defendants, and Manchester required expenditure on 
additional fre igh t canal dues, dock dues, pilotage, 
and towage. Tim e was consumed in  controversy.

The p la in tiffs  maintained the view th a t the 
defendants should receive the cargo in to  main line 
wagons to  be carried d irect to  points outside 
Garston, and th a t th is was a customary and 
available method o f discharge, and the on ly one 
available a t the tim e. The defendants throughout 
insisted on the ir alleged r ig h t to  have the cargo 
delivered a t Garston, and th a t the expenses o f an 
alternative port should be paid by the p la in tiffs, 
and la ter, th a t they should be shared.

The p la in tiffs  u ltim a te ly  proposed th a t the cargo 
should be delivered w ith ou t prejudice to the 
settlement o f lia b ility  fo r extra expenses being 
decided by legal process i f  unavoidable. Objection 
was made by the defendants to  th is  portion o f the 
correspondence being read as being “  w ithou t pre
judice.”  I  adm itted i t ,  being o f opinion th a t i t  
would be d ifficu lt to appreciate the position w ithou t 
knowledge o f i t ,  and considering th a t i t  d id  not 
constitute an offer to  settle made w ithou t prejudice, 
bu t contained a suggested expedient fo r saving tim e 
and reservation o f the question o f lia b ility  fo r la ter 
discussion.

Whatever course had been adopted, th is  question, 
in  the absence o f fina l agreement, would have 
remained fo r decision. The p la in tiffs  never adopted 
an alternative po rt or place o f discharge, although 
very near to  such a decision on the 19th Sept, (the 
learned judge referred to  the correspondence), but 
th is  a ttitude  was not persisted in.

The d ifficu lty  was solved on the 27th Sept, by 
the dock authorities, who obtained a storage 
ground a t Widnes which they agreed to  regard 
“  as i f  ”  Garston in  a l l respects. Neither the 
p la in tiffs nor the defendants had any share in  this 
solution in which, as i t  suited the ir interests, they 
both acquiesced.

I  have read a ll the authorities cited to me in 
argument which I  hope I  have understood, and as 
a result o f consideration o f the cases and the facts
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o f th is  case, I  find th a t the Varing  was not an 
“  arrived ”  vessel u n til the 27th Sept. She arrived 
a t Garston on th a t date, and not before, and also 
was not before th a t date as near as she could safely 
get so as to  deliver the cargo, always afloat. I  
th in k  the onus is on the pla in tiffs to  satisfy me as 
to this.

The circumstances were such as to  make i t  
reasonable fo r the p la in tiffs to  adopt an alternative 
port or place fo r delivery o f the cargo i f  the ship 
was as near as she could safely get, bu t the p la in
tiffs  never d id  adopt or select an alternative or 
substituted po rt or place fo r the discharge, nor did 
they give any effective notice to the defendants o f 
any such suggestion.

The contention o f the p la in tiffs th a t the defend
ants u ltim a te ly  agreed to  something which they 
had a t firs t w rongfu lly and unreasonably refused, 
namely, to  discharge in to  main line wagons w ithou t 
sorting or storing, is not supported by evidence. 
The Varing  was refused en try  because the dock 
authorities knew th a t a substantial portion o f the 
cargo had to  be sorted and stored a t Garston. 
This was a fact which the defendants had to  concede 
and were unable to  a lter, and th is cargo in  fact 
required sorting and storing.

They did  not refuse discharge in to  main line 
Wagons, bu t they did  state th a t the ir tim ber, not 
being disposed o f a t any destination outside of 
Garston, required sorting and storing there. This 
fact, known to  the dock authorities, was, in  m y 
view, the cause o f the refusal to  allow  en try  and 
of the consequent delay, and was not, in  m y judg
ment, a breach o f the ir contract by the defendants.

The defendants did insist on de livery a t Garston, 
but th is  insistence Was not the cause o f the refusal 
by the dock authorities nor o f the delay. I t  may 
be th a t the defendants were unreasonable in  reject- 
lng the p la in tiffs ’ proposals and demanding a share 
of the expenses o f delivery. This may have caused 
some o f the delay, bu t th is was not the cause o f 
action, nor was i t  relied upon by  counsel nor 
discussed, nor was any attem pt made to  apportion 
any pa rt o f the delay a ttribu tab le  to th is cause, 
tn e  p la in tiffs , on the facts existing up to  the 
27th Sept., could have cut the knot bu t refrained.

I f  th e  p ro p o sa l o f  th e  p la in t i f fs  h a d  been 
accep ted  th e  loss b y  d e la y  m ig h t  ha ve  been 
d im in is h e d , b u t  th e  q u e s tio n  o f  l ia b i l i t y  w o u ld  
have re m a in e d  fo r  se tt le m e n t.

I  t h in k  th e  p la in t i f fs  fa i l ,  b u t  in  case m y  v ie w  
tK  t ^'e I acts  o r  th e  la w  is  h e ld  to  be e rroneous, and  
J'bc p la in t i f fs  a re  h e ld  to  be e n t it le d  to  re co ve r, I  
th in k  th e  a m o u n t c la im e d  is  c o r re c t a n d  assess 
P ro v is io n a lly  th e  dam ages a t  1951.

I  give judgm ent fo r the defendants w ith  costs.

The plaintiffs appealed.
Gething for the appellants.
Sellers for the respondents.

hcRUTTON, L .J .— T h is  is an appeal fro m  the  
,°u rt o f  Passage, the  c la im  be ing a c la im  fo r 

}  t-her dem urrage o r w h a t I  m ay  ca ll quasi 
dm urrage in  respect o f a N orw eg ian sh ip  
jtued the  V aring , w h ich  was charte red under 
he Scanfin fo rm  o f cha rte r to  proceed to  a 
dand inavian p o r t  to  load tim b e r, and there- 

sh h Proceed to  G arston, o r so near the re  as 
e cou ld  safe ly get. A t  th e  d ischa rg ing p o rt, 

7  clause 13, th e  cargo o f  th e  sh ip  was to  be 
•«charged b y  the  vessel “  in  the  custom ary 
anner as fas t as the  vessel can de live r d u rin g  
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th e  o rd in a ry  w o rk in g  hours o f the  p o rt, on to  the  
q u ay  and (or) in to  ligh te rs  and (or) c ra ft and (or) 
wagons and (or) on to  bogies and thereon stowed 
and (or) stacked as custom ary a t th e  p o r t o f  
discharge, th e  consignees ha v in g  the  r ig h t  to  
select a n y  one o r m ore o f  these a lte rna tives  i f  
cus tom ary  and ava ilab le  a t th e  t im e  o f  d is 
charge.”

I t  is  always im p o rta n t to  rem em ber th a t  th is  
Scanfin cha rte r is a general fo rm  o f  cha rte r 
made o u t so as to  be app licab le  to  a large 
num ber o f  po rts , and consequently some o f 
these words fre q u e n tly  have no ap p lica tio n  
w hateve r to  th e  p a rtic u la r case w h ic h  is then  
under considera tion  ; and th a t  is p a r tic u la r ly  
tru e  o f clause 13, because the re  are m an y  po rts  
a t w h ich  you  canno t discharge in to  ligh te rs , 
and there  are m an y  po rts  w h ic h  have n o t go t 
m an y  bogies, and the re  are some po rts  w h ich  
have n o t go t a quay. Clause 13, there fore , has 
to  be considered in  th e  p a rtic u la r in s tru m e n t 
b y  th e  circum stances o f th e  p a rtic u la r p o rt 
fo r  w h ich  the  Scanfin cha rte r has been used. 
T h is  co u rt had, abou t a year ago, a case o f 
th e  owners o f  th e  sh ip  Svendborg su ing the  
ra ilw a y  com pany w h ich  own the  docks a t 
G arston : (Dympselskat Svendborg v . London, 
M id la n d , and Scottish R a ilw ay  Company, 
ante, p . 27 ; 141 L .  T . R ep. 521 ; (1930) 
1 K .  B . 83). There was a g reat deal o f  
evidence, and th e  question the re  was, inas
m uch  as th e  reg u la r mode o f d e liv e ry  a t 
G arston is in to  wagons, a t w h a t p o in t o f 
t ra n s it  fro m  the  sh ip  to  th e  wagon does th e  
sh ip ’s l ia b i l i t y  to  expense cease and th e  con
signees’ l ia b i l i t y  fo r  expense begin ? There 
was a long discussion as to  w h ich  p a r ty  was 
to  s tow  th e  t im b e r th a t  came in  th e  crane as 
i t  was dropped in to  the  wagon. I t  was q u ite  
clear, in  a ll th a t  discussion, th a t  th e  sh ip  had 
n o th in g  w hateve r to  do w ith  the  m a tte r a fte r 
the  t im b e r reached the  wagon. Consequently, 
i t  never became necessary to  lo ok  in to  the  
question  w h ic h  is th e  sub ject m a tte r o f  th is  
case, nam ely, w h a t is to  happen to  the  cargo 
when i t  comes aw ay in  th e  wagon, and there fore 
n o th in g  w i l l  be found  abou t th a t  p a r t  o f  the  
case in  th e  ju d g m e n t. B u t  I  see th a t  I  
reserved m y  op in io n  on a m a tte r w h ich  m ig h t 
have some relevance in  th is  case, and th a t  is 
where th e  sh ip  de livers its  consignm ents o f  
t im b e r in  a heap o r in  a lu m p . I  said in  the  
course o f  m y  ju d g m e n t (ante, p . 29 ; 141 
L .  T . R ep. a t p . 523 ; (1930) 1 K .  B . a t 
p . 93) : “ I  m en tion , to  show th a t  I  had n o t 
overlooked i t ,  th a t  i t  is n o t o rd in a r ily  good 
d e live ry  to  tender goods to  tw o  consignees 
c la im in g  d iffe re n t m arks m ixe d  up  toge ther and 
to  leave th e  consignees to  sort th e m ,”  unless 
the  consignees have acquiesced in  th a t  fo rm  o f 
d e live ry . O bv io us ly  th e  sh ip  m us t make 
d e live ry  o f  each parcel to  each consignee in  
the  absence o f express agreem ent, and m ust 
n o t discharge a ll its  contents in  a heap and 
say : “  N o w  so rt i t  o u t fo r  you rse lf.”  I n  m any 
po rts , to  avo id  the  de lay o f so rting , th e  goods 
are tum b le d  o u t in  a heap and sorted b y  the  
dock com pany, as agents p a r t ly  o f  th e  sh ip

H H
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and p a r t ly  o f th e  consignees, and th e n  d e live ry  
is made to  th e  respective consignees.

N o w  w h a t has happened in  th is  case is th is  :
I  should m en tion , f irs t  o f  a ll, th a t  th e  cha rte r 
pu rpo rts  to  be to  G arston, n o t to  G arston docks, 
and i f  the re  had been another place o f d e live ry  
in  G arston— in  th e  lo c a lity  kno w n  as Garston-—  
th e  circum stances w o u ld  have been q u ite  
d iffe re n t fro m  w h a t th e y  are in  th is  case where 
i t  is a d m itte d  th a t  the re  was no “  usual place 
o f d e live ry  ”  in  G arston, except G arston D ock. 
A t  th e  t im e  th a t  th is  t im b e r was shipped the re  
was g reat congestion o f t im b e r in  th e  Lanca 
shire po rts  w ith  th e  resu lt th a t  th e  storage 
g round a t G arston docks in to  w h ic h  cargo 
w h ic h  had  to  be sorted, o r w h ich  th e  consignee 
w ished to  store u n t i l  he had  sold i t ,  was p u t*  
was fu l l  up  fo r  a v e ry  considerable t im e . 
O the r Lancash ire  po rts  were also in  som ewhat 
s im ila r d ifficu ltie s , and th e  congestion was so 
great th a t  the  London , M id la n d , and S cottish  
had to  p u t up  notices th a t  in  th e  case o f a sh ip  
w ith  t im b e r com ing in to  th e ir  dock, i f  the  
consignees were n o t ready  to  take  i t  s tra ig h t 
aw ay b y  w h a t are ca lled “  m a in  lin e  tru cks  
on the  ra ilw a y , b u t  w anted  to  have i t  stored, 
th e  ra ilw a y  com pany cou ld  n o t ta ke  th a t  sh ip  
in to  dock because th e y  had  no room  to  store 
th e  t im b e r w h ich  th e  consignee desired to  have 
sorted and stored u n t i l  he cou ld  sell i t .  “  On 
th e  o th e r hand ,”  said th e  ra ilw a y  com pany, 
“  i f  w h a t you  w a n t to  do does n o t in vo lve  
s o rtin g  and s to ring , b u t  i f  th e  sh ip  is ready to  
m ake d e live ry  to  you  in to  ra ilw a y  wagons 
w h ic h  w i l l  go s tra ig h t o u t, we can ta ke  the  ship 
i f  th e  w ho le  o f th e  cargo is ready, o r sub
s ta n tia lly  the  whole o f th e  cargo is ready, to  
go th a t  w a y .”  T h a t was th e  p o s itio n  a t the  
tim e  th a t  th is  vessel a rrive d  o ff G arston. W hen 
she go t to  G arston ( I  w i l l  e xp la in  w h a t I  mean 
b y  th a t  in  a m om ent) on th e  15 th  Sept., th a t  
was th e  p o s itio n . One can il lu s tra te  i t  b y  
tw o  le tte rs . On th e  15 th  Sept., th e  day 
on w h ich  th e  V a rin g  a rr iv e d  in  the  
ne ighbourhood o f G arston, a le tte r  was w r it te n  
to  B la ke , one o f  th e  consignees. There were 
th ree  consignees o f  t im b e r— M r. B lake , M r. 
Green, and M r. Craig— h a v in g  between the m  
ab ou t 500 standards, o f w h ich  B lake  had abou t 
300, Green 100 o r a l i t t le  over, and C ra ig a l i t t le  
under 100— n in e ty , I  th in k .  The le tte r  I  re fe r 
to  reads : “  W e are in  rece ip t o f y o u r le tte r  o f 
yeste rday’s date w i th  respect to  th e  above 
steamer, and have take n  th is  m a tte r up  w ith  
th e  ra ilw a y  com pany, b u t reg re t to  have to  
advise y o u  th a t  th e y  w i l l  n o t accept th is  steamer 
fo r  G arston unless p ra c tic a lly  th e  whole o f her 
cargo can be loaded in to  m a in  lin e  wagons a t 
sh ip ’s side, and sent aw ay fro m  G arston, 
w ith o u t so rtin g  o r m easuring on th is  estate ” —  
th a t  is, th e  G arston estate. T h a t was answered 
b y  B lake  d ire c t to  th e  ra ilw a y  com pany on the  
n e x t day, the  1 6 th :  “  W e unders tand fro m  
Messrs. E d . N icho lson  L im ite d  th is  m o rn ing  
th a t  yo u  are re fus ing  to  accept th is  steamer fo r 
G arston unless p ra c tic a lly  th e  w hole o f her 
cargo can be loaded in to  m a in  lin e  wagons a t 
th e  sh ip ’ s ra i l  and sent aw ay fro m  G arston
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w ith o u t m easuring o r so rtin g  and we m ust 
k in d ly  ask yo u  to  reconsider y o u r decision. 
F a il in g  th is , we beg to  advise yo u  th a t  we have 
no op tio n  b u t  to  h o ld  you  responsible fo r any 
loss w h ich  we m ay  susta in  th ro u g h  y o u r re fusa l 
to  accept th is  vessel a t y o u r p o r t,  as no no tice  
was g iven  o f th is  re fusa l before th e  vessel sailed 
fro m  the  load ing  p o r t.”

The p o s itio n  there fore  was th is . The ra ilw a y  
com pany say : “  W e can take  no sh ip  w h ich  
cla im s th a t  its  cargo sha ll be sorted and stowed 
on ou r s to rin g  g round .”  The consignee says :
“  I  in s is t on y o u r ta k in g  th e  sh ip , and I  am 
go ing to  have th e  cargo sorted and stowed on 
yo u r storage g round .”  The consequence o f 
th a t  was th a t  fo r some days— I  w i l l  n o t m en tion  
how  m an y  days fo r  th e  m om ent— th e  sh ip  was 
refused adm ission to  th e  dock because th e  
consignees said : “  W e in s is t on th e  cargo when 
i t  is landed on th e  q u ay  ” — in  th e  w a y  I  w i l l  
describe in  a m om ent— “  we in s is t on  its  
be ing sorted and stored on y o u r estate u n t i l  
we have sold i t  and u n t i l  we can kno w  where 
we are go ing to  send i t  to .”  The question  
is w h a t is th e  effect o f th a t  a tt itu d e  o f the  
consignees to  th e  c la im  o f th e  sh ip  ? The 
sh ip  proceeded to  th e  usual place in  th e  R iv e r 
M ersey— w h ich  is n o t G arston— where ships 
w a it in g  to  ge t in to  dock lie , a place on the  
opposite  side o f th e  M ersey ca lled the  Sloyne 
Channel. I t  is agreed th a t  th e  S loyne is n o t 
a usual place o f discharge, th o u g h  i t  is a usual 
place o f w a it in g , and th e  c h a rte r-p a rty  said 
“  to  G arston ,”  o r as near the re to  as she cou ld 
safe ly get. The l ia b i l i t y  and r ig h ts  o f a ship 
in  th a t  po s itio n  have been la id  dow n once and 
fo r  a ll in  Nelson  v . Dahle  (3 Asp. M ar. L a w  
Cas. 392 ; 1880, 44 L .  T . R ep. 381 ; 6 A pp . Cas. 
38), and an in f in ite  num ber o f differences arise 
w h ich  g ive  op p o rtu n itie s  to  in du s trious  counsel 
to  c ite  a num ber o f  o th e r cases w h ic h  are n o t 
th e  case before th e  cou rt, and to  exp la in  in  
w h a t respect th e y  d iffe r  o r agree w ith  th e  case 
before th e  c o u rt. B u t ,  a fte r a ll, one goes back 
to  Nelson  v . Dahle (sup.), and as I  understand 
th e  decision o f th e  House o f  Lo rds, i t  is th is  : 
V fhen  y o u  are charte red to  go to  a d ischarg ing 
place and canno t ge t the re , f ir s t  o f  a ll y o u  are 
bound to  w a it  a reasonable t im e  before ha v in g  
recourse to  the  clause “  o r as near th e re to  as 
she can safe ly ge t.”  Y o u  canno t a rr iv e  and, 
when you  f in d  th a t  yo u  cannot get in  a t the  
exact m in u te , o r on th e  exact da y  yo u  desire, 
im m e d ia te ly  go o ff to  a place w h ic h  you  
describe as “  as near the re to  as she can safely 
ge t.”  W hen  a reasonable t im e  has elapsed, 
and w hen the re  is no chance o f y o u r g e ttin g  in  
to  y o u r d ischarg ing place w ith in  a reasonable 
tim e , th e  sh ip  is a t l ib e r ty  to  go to  a reasonable 
d ischarg ing place— “  as near the re to  as she can 
safe ly get ” — and can ca ll upon  th e  consignee 
to  take  d e live ry  a t th e  su b s titu te d  place. B u t 
th e  shipow ner m ust m ake up h is  m in d .w h a t he 
is go ing to  do and g ive  no tice  to  th e  consignee, 
saying “  I  am  go ing to  such-and-such a place, 
be ing th e  nearest d ischarg ing b e rth  to  w h ich  
I  can safe ly get, and  yo u  m ust take  m y  cargo 
the re .”  O bv ious ly , inasm uch as i t  invo lves

T h e  V a r in g .
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the  question w hethe r th e  sh ip  has w a ite d  a 
reasonable tim e , and as i t  invo lves th e  question 
w hethe r a p a rtic u la r place is a reasonable place 
— as near the re to  as she can safe ly ge t ” —  
shipowners should a lways be slow before ta k in g  
a decided course o f th a t  sort, and land ing  
themselves w ith  a la w s u it in  w h ich  i t  w i l l  be 
unce rta in  w h a t th e  resu lt m ay  be on the  facts. 
In  th e  present case, a lthough  eve rybody 
w ro te  a g reat m an y  le tte rs , th e  p la in t if fs  never 
d id  take  the  decided course o f saying : “  W e 
are go ing ,”  fo r  instance, “  to  L iv e rp o o l and 
sha ll tender yo u  th e  cargo the re  and you  w i l l  
be lia b le  fo r  a l l costs i f  you  do n o t take  
th e  cargo a t the  place, * as near the re to  as 
we can safe ly ge t,’ where we propose to  
discharge i t . ”

The consignees he ld  o u t fo r  a considerable 
t im e  in  th e ir  insistence on s to rin g  and stow ing  
th e ir  t im b e r a t G a rs to n ; and th e  dock 
au th o ritie s  he ld  o u t fo r  a considerable t im e  
th a t  th e y  were n o t go ing to  le t  a sh ip  in  to  
stow  and store its  cargo a t G arston. The sh ip
owners also ins is ted  th a t,  in  some w a y  o r o ther, 
th e y  were go ing  to  c la im  th e  costs o f th e  de lay 
occasioned to  the m  b y  th e  c la im  o f th e  con
signees w h ich , said th e  shipowners, “  is  one 
w h ich  you  have no r ig h t  to  m ake .”

V arious suggestions were made— I  am  o n ly  
go ing to  re fe r to  one o f the m — and a num ber o f 
these suggestions were w ith o u t p re jud ice  to  
the  u lt im a te  r ig h ts  ( th a t is  to  say, the  fa c t 
th e y  were made was n o t to  p re jud ice  the  
u lt im a te  r ig h ts ) o f th e  consignees, B la ke  and 
Craig, w ho were, ap pa ren tly , ac tin g  in  concert 
w ith  Green. Messrs. B la ke  w ro te , fo r  instance : 
“ W e are prepared, e n tire ly  w ith o u t pre jud ice , 
to  arrange fo r  ou r goods to  be sent aw ay a ll 
d irec t ex sh ip  a t G arston, avo id in g  so rtin g  and 
s to rin g  a t th is  p o rt, b u t  th e  e x tra  expenses we 
shall in c u r do ing  th is  w i l l  am oun t to  abou t 
I2s. 6d. fo r  s tandard .”

I  now  come to  a question w h ich  arises on 
the  cha rte r. I t  appears th a t  in  G arston you  
do n o t discharge on to  th e  quay  and yo u  do 
n° t  discharge on to  lig h te rs  o r in to  c a r ts ; 
you do discharge in to  wagons b u t in to  tw o  sorts 
° f  wagons. I f  you  are go ing to  send the  goods 
s tra ig h t aw ay you  discharge in to  m a in  line  
ta ih vay  wagons. I f  you  are go ing to  store the  
goods a t th e  p o r t you  discharge in to  w h a t are 
called “  dom estic o r red  wagons,”  w h ich  take  
the  t im b e r aw ay to  th e  so rtin g  ground. I f  a 
®hip does de live r in  such a w a y  th a t  a ll its  cargo 
hus to  be sorted, the n  th e  cargo is take n  aw ay 

th e  dom estic wagons to  th e  so rtin g  ground, 
th e  r ig h t  w h ich  th e  consignee has o f selection 
,s the  r ig h t  to  select an y  one o r m ore o f those 
. ernatives i f  custom ary and ava ilab le  a t the  
hne o f discharge. N ow , ta k in g  goods th a t  

th 6 ^ ° 'n§  to  be stored in  dom estic wagons to  
he so rtin g  g round  is custom ary, b u t i t  is  q u ite  
ear th a t  i t  was n o t ava ilab le  a t th e  t im e  o f 
^charge, fo r, i f  th e  consignee had said to  the  

w°c k  com pany : 41 W e are go ing to  have these 
fc°ods stored a t G arston dock,”  th e  sh ip  w ou ld  

ever have g o t in to  dock because th e  ra ilw a y  
fltpany , ha v in g  no m ore room  in  th e  s to ring

ground fo r  an y  m ore cargo o f th a t  sort, w ou ld  
have refused to  take  the m  in .

In  these circum stances, were the  consignees 
r ig h t  in  in s is tin g  th a t  th e y  were go ing to  store 
a t G arston ? In  m y  v ie w  th e y  were n o t 
r ig h t  because the  m ethod o f discharge in to  
dom estic wagons to  go in to  store a t Garston 
was n o t th e n  ava ilab le . Consequently, in  m y  
op in ion , unless a ce rta in  state o f facts existed 
(w h ich  I  w i l l  m en tion  in  a m om ent), the  
consignees were p reven ting , and w ro n g fu lly  
p re ven ting , th e  sh ip  fro m  reaching th e  place 
p ro v id ed  fo r  in  th e  cha rte r. The resu lt w ou ld  
n o t be dem urrage tech n ica lly , b u t i t  w ou ld  
be damage fo r  p re ven ting  th e  sh ip  fro m  reaching 
her place o f discharge— w h ich  w o u ld  have 
p ra c tic a lly  th e  same resu lt as i f  the re  were a 
c la im  fo r dem urrage.

N o w  th e  sta te  o f facts w h ich  presents a 
difference to  th a t  p o s itio n  is th is  : a ship, i f  
requ ired  to  do so, m ust de live r to  each con
signee separa te ly and th e  sh ip  m ust do the  
so rtin g  necessary to  m ake de live ry . I t  is  o n ly  
b y  some special fo rm  o f con tra c t o r custom  th a t  
th e  sh ip  can do w h a t is done in  m an y  t im b e r 
po rts— tu m b le  th e  w hole o f th e  cargo o u t and 
th e n  pa y  fo r  th e  so rtin g  on th e  dock premises. 
A n  a tte m p t was made here to  prove th a t  
d e live ry  cou ld  n o t have been made w ith o u t 
so rtin g  on th e  q u ay  o r th e  s to rin g  ground. 
In  m y  o p in ion  i t  fa iled . The defendants 
called no evidence a t a ll, and, there fore, 
one was le f t  on th e  facts as p roved  b y  the  
p la in t if fs  p lus some evidence g iven  b y  M r. 
Topham , th e  m anager o f th e  dock. M r. 
T opham ’s expressed op in io n  was— perhaps as 
th e  resu lt o f  long experience o f such t im b e r 
cargoes— th a t  he re a lly  w o u ld  n o t have been 
able to  de live r d ire c t to  wagons w ith o u t so rting , 
and he w en t so fa r  as to  say th a t  th e  cargo in  th is  
p a rtic u la r ship— abou t w h ich  I  do n o t th in k  
he rem em bered m uch— could n o t have been 
de live red w ith o u t so rting . The answer to  th a t 
is th a t  i t  is n o t a fa c t, because one o f th e  th ree 
consignees d id  take  h is  cargo r ig h t  aw ay fro m  
th e  ship in  ra ilw a y  wagons w ith o u t an y  s to rin g  
a t a ll. I t  appears th a t  th e  cargo was so stowed 
in  th e  sh ip  th a t  b y  means o f  stowage plans i t  
cou ld  have been de live red , w ith o u t so rtin g , 
d ire c t to  th e  ra ilw a y  tru cks  and i t  cou ld  have 
gone aw ay. T h a t is borne o u t b y  th e  le tte r  
to  w h ich  I  have a lready re ferred in  w h ich  
B lakes themselves o ffe r to  have th e  cargo 
go s tra ig h t aw ay, w ith o u t so rting , in  ra ilw a y  
tru cks . T h a t is th e  state o f facts, and in  the  
v ie w  w h ich  I  take  o f th e  facts i t  fo llow s th a t  
the re  is a c la im  fo r  damages against these tw o  
consignees fo r  p re ven ting  th e  sh ip  fro m  go ing 
in to  dock to  her place and d ischa rg ing so th a t  
she never became an “  a rrive d  sh ip  ”  and d id  
n o t become an “  a rrive d  ”  sh ip  u n t i l  a la te r 
date. I n  effect, th e  consignees were endeavour
in g  to  p u t upon th e  sh ip  a burden occasioned 
b y  th e  fa c t th a t  th e  consignees had  n o t sold 
th e ir  cargo on th e  a rr iv a l o f the  sh ip , and 
there fore  w anted  to  store i t  a t G arston.

The learned and v e ry  experienced judge o f 
the  C ourt o f  Passage has taken  a d iffe re n t v ie w ,
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b u t ha v in g  read h is  ju d g m e n t v e ry  ca re fu lly  
I  have re a lly  n o t been able to  ascerta in w h y  he 
to o k  th a t  v iew . I  have sta ted  th e  v ie w  w h ich , 
in  m y  op in ion , ough t to  have been taken . 
P a rt o f the  learned judge ’s o p in ion  is, I  th in k ,  
th e  resu lt o f  a m is take  o f fa c t. H e  says : 
“  T hey  ” — th a t is the  consignees— “  d id  n o t 
refuse discharge in to  m a in  line  wagons, b u t th e y  
d id  s ta te  th a t  th e ir  t im b e r was n o t be ing 
disposed o f a t any de s tina tion  outside Garston, 
and  requ ired  so rtin g  and s to rin g  th e re . T h is  fa c t , 
kno w n  to  th e  dock au th o ritie s , was, in  m y  v iew , 
the  cause o f th e  re fusa l to  a llow  e n try  and o f 
th e  consequent de lay, and was n o t, in  m y  
ju d g m e n t, a breach o f  th e ir  con tra c t b y  the  
de fendant.”  Then  he goes on : “  The defend
ants d id  in s is t on d e live ry  a t G arston, b u t 
th is  insistence was n o t th e  cause o f  the  refusal 
o f  th e  dock au th o ritie s  n o r o f  th e  de lay.”  I  
do n o t kn o w  w h y  th e  learned judge  says 
th a t.  I t  was th e ir  insistence on ha v in g  th e  
goods stored a t G arston w h ich  was the  cause 
o f  th e  dock com pany re fus ing  to  a d m it 
th e  sh ip  in to  G arston and th e  cause o f  the  
de lay.

F o r th e  reasons I  have g iven , I  th in k  the  
learned judge  came to  a w rong  conclusion. 
The o n ly  question  th a t  rem ains is how  m uch 
th e  learned judge  has fo u n d  b y  w a y  o f damages, 
in  case he is w rong . H e  found  fo r  th e  p la in t if fs  
in  195Z. damages. B u t  I  th in k ,  again, he has 
n o t apprecia ted a ll the  facts. I t  was p roved  b y  
M r. T opham  th a t  i f  th e  consignees had n o t 
ins is ted  on ha v in g  th e ir  goods stored a t G arston, 
th e  V a rin g  w o u ld  have go t in to  G arston D o ck  
on th e  24 th . B u t she d id  no t, as a m a tte r o f 
fa c t, ge t in to  G arston u n t i l ,  I  th in k ,  th e  n ig h t 
t id e  o f th e  27 th  and th e  m orn ing  o f  th e  28 th . 
She g o t in  because th e  dock com pany, m ak ing  
a g reat e ffo rt to  get r id  o f the  congestion w h ich  
p reva iled , arranged to  ta ke  th e  goods, w ith o u t 
a n y  e x tra  expense, to  th e  s to rin g  g round a t 
W idnes, te n  m iles fro m  G arston, a th in g  w h ich  
w o u ld  n o t have f it te d  in  w ith  th e  con tra c t a t a ll 
unless th e  sh ip  and th e  consignees were agreed 
a b o u t i t .  The resu lt o f  th a t  appears to  me to  be 
th a t  the re  be ing some s lig h t difference as to  the  
exact tim es, th e  1957. w h ich  the  learned judge 
has suggested to  be th e  damages, should be 
reduced to  1007., w h ic h  w o u ld  su b s ta n tia lly  
represent th e  damage, in  m y  v ie w , caused b y  
th e  breach o f  c o n tra c t b y  th e  consignees.

The appeal m ust be acco rd ing ly  a llow ed and 
ju d g m e n t entered fo r  th e  p la in t if fs  against th e  
consignees, fo r 1007., w i th  the  costs here and 
be low .

G r e e k , L .J .— I  agree. B u t  fo r  th e  fa c t th a t  
th e  learned and accom plished judge  who 
presided over th e  C ourt o f Passage has he ld  th a t  
th e  p la in t if fs  made no case aga inst the  de
fendants, I  should have th o u g h t th a t  th is  was 
a  case in  w h ic h  th e  p la in t if fs  were p la in ly  
e n t it le d  to  succeed— a t least fo r  th e  am oun t 
w h ich  m y  L o rd  has m entioned.

There were th ree consignees, ho lders o f b ills  
o f la d in g , o f wood cargo on board  th e  V aring . 
T he  b ills  o f  la d in g  were inco rpo ra ted  in  the

te rm s o f th e  tw o  cha rte r-pa rties . M y  L o rd  has 
read clause 13, and I  begin the  consideration o f 
th is  case w ith  th e  w e ll-know n  p r in c ip le  th a t  
the  discharge o f  a sh ip  is a double opera tion  in  
w h ich  the  consignees have g o t to  take  th e ir  
p a r t and th e  sh ip  has g o t to  take  its  p a r t.  The 
sh ip  has n o th in g  to  do w ith  enab ling  th e  con
signees to  pe rfo rm  the  consignees’ d u ty . The 
la w  was la id  dow n a long t im e  ago b y  th e  la te  
L o rd  Esher in  Peterson v .  Freebody (8 Asp. 
M ar. L a w  Cas. 55, a t p . 56 ; 73 L .  T . R ep., a t 
p . 164 ; (1895) 2 Q. B . D . 294, a t p . 297), in  these 
words : “  The opera tion , the re fore, w h ic h  is to  
take  e igh t days ” — the re  were e ig h t la y  days in  
th a t  case— “  is an opera tion  to  be perfo rm ed as 
between th e  shipow ner and th e  consignees. 
W h icheve r w o rd  be used, w hethe r i t  be called 
a ‘ d ischa rg ing ’ o r a ‘ d e liv e ry ,’ and w hateve r 
be the  circum stances o f th e  de live ry , one p a r ty  
is to  g ive  and th e  o th e r is to  take , d e live ry  a t 
one and th e  same t im e , and b y  one and the  
same opera tion . I t  fo llow s th a t  b o th  m u s t be 
present to  take  th e ir  p a r t in  th a t  opera tion . 
Those pa rts  are, th e  sh ip  has to  de live r and the  
consignee to  ta ke  de live ry— where ? E ach  has 
to  ac t w ith in  h is ow n depa rtm ent. The sh ip 
ow ner acts fro m  th e  deck o r some p a r t o f his 
ow n ship, b u t  a lways on board  h is  sh ip .”  T h a t 
la s t sentence has to  be m od ified  b y  reason o f 
some subsequent decision, b u t th e  rest o f the  
words to  w h ich  I  desire to  ca ll a tte n tio n  re fer 
to  w h a t a rece iver has g o t to  do— w h ic h  is the  
im p o rta n t m a tte r to  consider in  th e  present 
case. The learned M aster o f th e  R o lls  w e n t on 
to  say : “  The consignee’s place is alongside 
th e  sh ip  where th e  th in g  is to  be de live red  to  
h im . I f  th e  d e live ry  has to  be on to  another 
sh ip , he m us t be on th a t  sh ip  ; i f  in to  a barge 
o r lig h te r, on  th a t  harge o r lig h te r  ; i f  on  to  
th e  quay, on th e  quay .”  I t  seems to  me i t  is  no 
concern o f th e  sh ip  w h a t th e  consignee m ay 
desire as to  th e  k in d  o f  veh ic le  in  w h ic h  he is 
go ing to  receive h is  cargo. H e  has go t to  be a t 
th e  place o f  discharge w ith  h is  veh ic le— -if i t  is 
to  be de live red  in to  a veh ic le— ready to  receive 
th e  cargo.

In  th is  case the re  were th ree consignees and 
th ree separate b ills  o f  la d in g , and th e  evidence 
satisfies me, beyond an y  reasonable d o ub t, th a t  
i t  was possible fo r  the  sh ip  to  d is tin g u ish  between 
th e  cargo covered b y  each o f these th ree  b ills  
o f la d in g  and to  de live r to  each consignee i f  he 
was ready  to  receive i t ,  th e  cargo, th e  sub ject o f 
h is  b i l l  o f  la d in g . “  B u t , ”  th e  defendants say, 
“  I  cou ld  n o t take  d e liv e ry  because th e  ra ilw a y  
com pany refused to  store and so rt th e  goods.”  
The goods d id  n o t w a n t so rtin g  and th e  ra ilw a y  
com pany cou ld  n o t store th e m  because th e y  
had n o t g o t storage room . T h a t seems to  me 
e n tire ly  to  be a m a tte r fo r  w h ich  th e  consignees 
m us t ta ke  th e  re s p o n s ib ility  and  n o t a m a tte r 
fo r  w h ic h  th e  sh ip  is in  th e  least responsible. 
T he  consignee has go t to  be the re  w ith  wagons 
th a t w i l l  ta ke  th e  cargo. I f  th e y  p rove  th a t  
some unforeseen event made i t  im possib le  fo r 
th e m  to  have th e  wagons the re  a t a ll,  th e n  th e y  
m ig h t have a good defence to  th e  ac tio n , b u t 
th e y  d id  n o t p rove  a n y th in g  o f  th e  k in d . A ll
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th e y  p roved  was th a t  th e  o n ly  wagons th e y  
cou ld  ge t the re  ready  to  receive th e  consign
m en t were wagons w h ich  w o u ld  im m e d ia te ly  
go o ff th e  dock premises, and th e y  cou ld  n o t 
ge t wagons in  w h ich  the  dock com pany w ou ld  
agree to  take  the  goods to  a storage place and 
the re  store them . T h a t seems to  m e to  be a 
m a tte r w ith  w h ic h  th e  consignees alone are 
concerned.

These considerations, in  m y  ju d g m e n t, are 
su ffic ien t to  enable the  c o u rt to  say the  p la in t if f  
was e n tit le d  to  damages. I t  was no answer fo r 
the  consignee to  say : “  W e d id  n o t w a n t these 
goods in  m a in  lin e  wagons. W e w anted  the m  
in  wagons w h ich  w o u ld  be ta ke n  b y  th e  dock 
com pany so th a t  th e y  cou ld  be stored a t the  
dock prem ises.”  B y  th e ir  con tinued  re fusa l to  
ta ke  these goods, unless th e y  were de livered 
in to  wagons fo r  storage on th e  dock premises, 
th e y  were b reak ing  th e ir  con tra c t. The con
t ra c t  was th a t ,  as soon as th e  vessel was an 
“  a rrive d  sh ip ,”  th e y  were to  ta ke  th e  goods 
w h ich  were tendered to  the m  b y  th e  ship. 
N ow  th e  vessel a t one tim e , i t  was suggested, 
was an “  a rr iv e d  ”  sh ip— on th e  15 th  Sept. 
O n th e  evidence, however, i t  appeared th a t  she 
cou ld n o t ge t in to  th e  place where she had to  
go. nam ely, th e  usual lo ad ing  place in  G arston 
D ock  on th e  15 th  Sept.— and o n ly  g o t the re  on 
th e  24 th  Sept., and, there fore , she cannot 
c la im  a n y th in g  in  respect o f th e  de lay up  to  
th e  24 th  Sept. B u t  b y  reason o f  the  a tt itu d e  
taken u p  b y  th e  consignees, and th e  demands 
*hey  m ade, she was sub jected to  a fu r th e r 
de lay u n t i l  th e  28 th  Sept., and, the re 
fore, she was e n tit le d  to  c la im  damages in  
respect o f  th a t  de lay. She is n o t e n tit le d  to  
dem urrage p ro p e rly  so-called, because, a fte r 
she g o t to  th e  place o f  discharge, she was 
discharged w ith in  th e  c o n tra c t t im e . B u t  w h a t 
®he is e n tit le d  to  is damages fo r  de ten tion  
d u rin g  th e  fo u r days in  w h ic h  she was p re
sented, b y  th e  w ro n g fu l a tt itu d e  take n  up  b y  
he receivers, fro m  g e ttin g  in to  th e  place o f 
iseharge. I t  is  n o t d e fin ite ly  proved  th a t  the  
e lay was fo u r days ; i t  m a y  have been o n ly  
nree days and p a r t  o f  a day. A cco rd in g ly , I  
n in k  th e  case w i l l  be m e t b y  aw ard ing  the  

P la in tiffs  th e  am oun t o f  damages w h ic h  m y  
•'Ord has m entioned, nam ely, 1001.

S l e s s e r , L .J .— I  agree. W ere i t  n o t th a t  
® Were d iffe rin g  fro m  th e  learned and
Perienced judge who heard this case, I
ou ld  have been con ten t to  have added no 

^ ° r e .  B u t  the re  are one o r tw o  in d ica tio n s  
th  ■ °  th e issues w h ic h  were re a lly  a t stake in  
c o if • j ase w h ich , I  th in k ,  m a y  p ro fita b ly  be 
cont • re^ ‘ . substance o f  th e  defence is
th a. H,'IK ^  in  pa r. 5, where th e  pleader says 
the tz ? 'ause 13 ° f  th e  cha rte r-pa rties , when 
defe Ka r n̂S became an “  a rr iv e d  ”  sh ip  the  

»¿ants had the  r ig h t  to  select an y  one or 
ava 'l custom ary  m ethods o f  discharge, i f
0n ’ a ™e 3-t th e  tim e . O n th e  V aring 's  a r r iv a l 
nletu '( ,2Sth  Sept. 1927 none o f  th e  custom ary 

°ds o f  discharge o f  a cargo destined fo r

G arston was ava ilab le  ow ing  to  congestion. 
T he  defendants were asked fo r  pa rticu la rs  o f 
w h a t th e y  m eant b y  “  cus tom ary  m ethods o f 
d ischarge,”  and in  th e ir  f t ir th e r  pa rticu la rs  
th e  defendants d iv id e  “  custom ary m ethods o f 
discharge ”  in to  tw o  classes, nam ely , f irs t ly ,  
“  goods destined fo r  G arston o r w h ich  requ ired  
so rtin g  before be ing fo rw arded  b y  ra i l  in  
wagons,”  and, secondly, “  cargo th a t  is destined 
fo r  d ire c t d ispa tch  in to  m a in  lin e  wagons.”  
As to  th e  fo rm er, th e y  say “  th e y  should be 
ta ke n  in  ‘ red  ’ o r  ‘ dom estic ’ wagons to  th e  
storage g round .”

M y  L o rd  has po in te d  o u t th a t  these cha rte r- 
pa rties  are o f  general ap p lica tio n , and th a t  in  
clause 18 th e y  deal w i th  a num ber o f  de fin ite  
ways in  w h ic h  cargo m a y  be discharged, some 
o f w h ic h  are app rop ria te  fo r  one p o r t and some 
fo r another. I t  is said th a t  th e  consignees 
have th e  r ig h t  to  select an y  one o r m ore o f 
these a lte rna tives  i f  cus tom ary  o r ava ilab le  a t 
th e  t im e  o f  discharge. There is l i t t le  d o ub t, I  
th in k ,  upon th e  evidence th a t,  so fa r  as custom 
a ry  a lte rn a tiv e  is  concerned, th a t  was the  
system  o f  d ischa rg ing in to  wagons. The 
question  arises the n  w hethe r such custom ary 
a lte rn a tiv e  was ava ilab le . I t  is  said th a t  th e  
wagons w h ic h  were ava ilab le  were n o t th e  k in d  
o f  wagons w h ic h  were in d ica te d  in  th e  in te n tio n  
o f  th e  pa rties  an d  in  th e  custom , because here 
th e  o n ly  wagons in to  w h ic h  th e  consignee 
cou ld  p ro p e rly  ca ll fo r  th e  goods to  be d is 
charged were “  red  ”  o r  “  dom estic ”  wagons, 
and th e  reason th e  defendants gave fo r  th a t,  as 
I  read th e ir  pa rticu la rs , is th a t  th e  cargo was 
destined fo r  G arston its e lf  o r req u ire d  so rtin g .

I  do n o t f in d  in  th e  in s tru m e n t an y  trace 
th a t  one ty p e  o f  wagon is d is tingu ished  fro m  
ano the r. I  th in k  th a t  th e  cus tom ary  and 
a lte rn a tiv e  m ethods th a t  are the re  set o u t 
are a lte rn a tive — n o t s t r ic t ly  a lte rn a tive , be
cause the re  are m ore th a n  tw o — d e liv e ry  in to  
ligh te rs , o r in to  wagons, o r in to  bogies, and the  
p a rtic u la r m e thod  here selected was th a t  o f 
wagons ; and so fa r  as th a t  is concerned the  
ra ilw a y  com pany were prepared to  discharge 
in to  wagons, th a t  is  to  say in to  m a in  line  
wagons, and i t  is  clear th a t  th a t  class o f wagon 
was ava ilab le . I  canno t see an y  in d ic a tio n  in  
th e  c h a rte r-p a rty  th a t  th e  de s tina tion  w ould 
be in  an y  event anywhere b u t  G arston. G arston 
was th e  p o r t  o f  discharge, and i t  was no concern 
o f th e  sh ip ’s w hethe r a fte r the  goods were 
discharged a t G arston, th e y  were to  be le f t  a t 
G arston o r sent to  L iv e rp o o l o r an y  o th e r p o r t 
o f  th e  U n ite d  K in g d o m . The ob lig a tio n  o f 
th e  sh ip  is to  discharge a t G arston “  in  the  
cus tom ary  m anner.”  T h a t leaves o n ly  th e  
a lte rn a tiv e  d is tin c t io n , th a t  th e  m ethod  o f 
us ing  “  red  ”  o r  “  dom estic ”  wagons m us t be 
in voke d , when th e  cargo requires so rtin g . The 
learned judge  has fou nd  upon th a t  th a t  these 
goods w o u ld  requ ire  so rtin g . A lth o u g h  i t  is 
tru e  th a t  one w itness, M r. Topham , used 
language w h ic h  m ig h t bear th a t  cons truc tion , 
i t  is  a b u n d a n tly  clear th a t  w hen th e  fac ts  o f 
th e  case are considered, and th e  le tte rs  w r it te n
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b y  the  defendants themselves are considered, 
th a t  th e y  were under no such apprehension. 
On th e  28 th  Sept., fo r  exam ple, in  a d d itio n  to  
w h a t m y  L o rd  read, Messrs. B lake  and Co. 
s a y : “  W e con firm  te lephone conversation
w ith  M r. Thom pson th is  m o rn ing  w hen we 
understand th a t  you  propose g iv in g  th is  vessel 
a b e rth  a t 1 p .m . to -d a y , and th a t  i t  is y o u r 
in te n tio n  to  load goods d ire c t fro m  sh ip in to  
wagons.”  N o w  th a t  means w ith o u t so rting , 
and in  th e  n e x t sentence th e y  say : “ W e agree 
to  y o u r ad op ting  th is  course on th e  under
s tand ing  th a t  th e  charges w o u ld  be the  same 
as i f  th e  goods were hand led a t G arston, and 
we unders tand  th is  to  be th e  case.”

In  m y  v ie w , in  th e  l ig h t  o f th a t  le tte r  i t  is  
fo r  th e  defendants to  say w h a t so rtin g  was 
necessary before th e  goods cou ld  p ro p e rly  be 
discharged. B u t  the re  is, I  th in k ,  a s lig h t 
confusion o f th o u g h t w ith  regard  to  tw o  
d iffe re n t m a tte rs  here. I t  m a y  w e ll be th a t  
i t  is  th e  d u ty  o f th e  sh ipow ner, where he 
carries a m ixe d  cargo, to  so rt i t  before he 
de live rs i t .  T h a t is one th in g  ; th e  question 
o f  th e  con s tru c tion  o f  th is  p a rtic u la r cha rte r- 
p a r ty  is another, and so fa r  as th is  cha rte r- 
p a r ty  is concerned the  o b lig a tio n  is to  de live r 
in to  wagons, and th e  mere fa c t th a t  so rtin g  is 
the re  requ ired— w h ic h  m ay  be req u ire d  under 
th e  general law — does n o t ju s t i fy  th e  read ing  
o f th e  o b lig a tio n  as an o b lig a tio n  to  de live r 
in to  “  dom estic  ”  o r “  red  ”  wagons in  th e  w a y  
th a t  has been contended fo r  here b y  the  
defendants.

The  resu lt, the re fore , o f the  evidence here is 
th is  : th a t  on  th e  2 4 th  Sept, th e  goods cou ld 
have been discharged in to  wagons in  th e  
cus tom ary  m anner, discharged in to  wagons b y  
means o f  cranes a t th is  p o r t.  I t  m ig h t have 
been possible, in  sp ite  o f  th a t,  fo r  the  de
fendants to  have argued th a t  these goods were 
so m ixe d  th a t  in  fa c t th e y  p h y s ic a lly  req u ire d  
so rting , a ltoge ther a p a rt fro m  th e  con s tru c tion  
o f  th e  ch a rte r-p a rty . T he  evidence, however, 
is  clear, th a t  n o t o n ly  th e  goods o f M r. B lake , 
b u t  th e  goods o f  M r. C raig were de live red  a t 
W idnes. The learned judge is consequently 
m is taken  in  com ing  to  th e  conclusion th a t  th e y  
needed so rting . In  m y  op in io n  th e  defendants 
are w ith o u t an y  defence to  th e  c la im  fo r 
breach o f  con tra c t, and I  agree w ith  m y  L o rd  
th a t  th is  appeal m ust be allow ed to  th e  ex te n t, 
and w i th  th e  consequences, th a t  he has sta ted.

S o lic ito rs  fo r  th e  appe llants, Alsop, Stevens, 
and  C o llins  Robinson.

S o lic ito rs  fo r  th e  respondents, W eightman, 
Pedder, and Co., agents fo r  A ndrew  Jackson 
and  Co., H u ll.

[Adm.

H IG H  C O U R T OF JU S T IC E .

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

Thursday, M a rch  26, 1931.

(Before B a t e s o n , J .)

T h e  R i n g , (a)

Practice— U ndertak ing by so lic ito r to appear and  
p u t in  b a il— N o w r it  issued— Vessel subse
quently sold in  other proceedings— W rit  issued  
by p a rty  to whom undertaking given— Delay—  
Whether undertak ing enforceable.

A  so lic ito r who has given an undertak ing to 
enter an appearance and p u t in  b a il in  any  
proceedings which m ay be commenced by 
parties  to whom the undertaking is  given, 
thereby securing the freedom o f the vessel fro m  
arrest, w i l l  not be relieved o f such undertak ing  
i f  the w r it  is  in  fa c t not issued u n t il a fte r the 
vessel has been sold in  other proceedings in  rem .

M o t io n  on o rig in a tin g  summons b y  Messrs. 
Ince , Roscoe, W ilso n , and G lover, a f irm  o f  
so lic ito rs , ask ing to  be re lieved  o f th e ir  under
ta k in g  to  enter an appearance and p u t  in  b a il 
in  an y  proceedings com m enced b y  th e  p la in t if fs  
against th e  owners o f th e  N orw eg ian  steam ship 
R ing .

I n  June  1930 th e  R in g  b ro u g h t a cargo o f  
t im b e r to  W a rr in g to n  and M anchester. The 
p la in t if fs , owners o f  cargo laden on th e  R ing, 
made a c la im  in  respect o f damage to  th e ir  
cargo, and th rea tened  to  a rrest the  R ing . 
Thereupon Messrs. Ince , Roscoe, W ilso n , and 
G love r, in  o rder to  avo id  th e  a rrest o f the  
R ing , gave an un d e rta k in g  to  th e  so lic ito rs  
ac tin g  fo r the  p la in t if fs  to  accept service and 
p ro v id e  b a il on be ha lf o f  th e  R ing . N o  w r i t  
was issued b y  th e  p la in t if fs  u n t i l  th e  14 th  
M arch  1931, a fte r  Messrs. Ince , Roscoe, W ilson , 
and G love r had  take n  o u t th e  present sum 
mons. In  th e  m eantim e the  R in g  had been 
sold b y  o rder o f th e  c o u rt in  o th e r proceedings. 
Messrs. Ince , Roscoe, W ilso n , and G lover 
acco rd ing ly  m oved th e  c o u rt to  release them  
fro m  th e ir  un de rta k ing .

W ilm e r  fo r  th e  m o tio n .— The R ing  has 
a lready  been sold in  an ac tio n  in  rem, and the  
p la in t if fs  canno t now  arrest her. The con
s idera tion  fo r  w h ich  the  u n d e rta k in g  was 
g iven has thu s  fa iled , and the  so lic ito rs  are 
no longer bound b y  i t .  A lte rn a t iv e ly ,  th e  
u n d e rta k in g  was to  en ter an appearance and 
p rov ide  b a il to  a w r i t  issued w ith in  a reason
able t im e , and  th is  w r i t  was n o t issued w ith in  
a reasonable tim e .

S ir R . Aske  fo r  th e  p la in t if fs .— A t  the  tim e  
when th e  u n d e rta k in g  was g iven  th e  R ing  
cou ld  have been arrested, and th e  u n d e rta k in g  
was the re fo re  g iven  fo r  a good consideration.

(a) Reported by Geoffrey H utchinson, Esq., Barrister-
at-I.aw.

The Ring.



239
Adm .]

I t  does n o t m a tte r th a t th e  R in g  canno t now  
pe a rrested . There was n o th in g  unreasonable 
in  w a itin g  fro m  June u n til M arch  before 
issu ing  th e  w r it,  and th e  s o lic ito rs  have n o t 
been p re ju d ice d  b y  th e  de lay.

Bateson, J .— The R in g  b ro u g h t a general 
^nrgo fro m  R ig a  a b o u t June o f la s t yea r fo r 
M anchester and W a rrin g to n , and th e  cargo 
ow ners, th in k in g  th e y  had  some c la im  aga inst 
th e  sh ip  fo r  dam age to  cargo, were th re a te n in g , 
a p p a re n tly , to  a rre s t he r. T hey  g o t in to  to u ch  
ly ith  M essrs. W e ig h tm an , R edder, and Co., 
th e ir  s o lic ito rs , w ho, in  tu rn , g o t in to  to u ch  
w ith  M essrs. Ince , Roscoe, W ilso n , and G love r, 
^ h o , fe a rin g  th a t a rre s t, te legraphed to  M essrs. 
«Vn igh tm a n , P edder, and Co. as fo llo w s  :

R ing. Please accept th is  te le g ra m  unde r
ta k in g  accept service p ro v id e  b a il on  b e h a lf 
°1 R in g .”  T h a t was on th e  5 th  June . N o 
’" T it  was sent b y  M essrs. W e ig h tm an , P edder, 
and Co., w ho acknow ledged re ce ip t o f th e  te le - 
gram , and  th e  qu estio n  th a t arises is  w he the r, 
ha v in g  sent th a t o ffe r w ith  acceptance o f 
service, and , in  fa c t, no w r it  be ing  issued fo r 
some m on ths, M essrs. In ce  can now  re tra c t 
"o m  i t .  O n th e  12 th  June th e  R in g  le ft  th e  
J u ris d ic tio n  aga in  and, I  th in k , on th e  fo llo w in g  
aay  correspondence betw een th e  so lic ito rs  
ceased fo r a tim e .

On th e  29 th  D ec. th e  m a tte r aw akened and 
a n ? *61 Was sent b y  M essrs- W e ig h tm an , P edder, 
th  C° ' t0  M essrs- I nce w ith  in fo rm a tio n  th a t 
haH Car®° an<t  general average o f va rio u s  cla im s 

now  been m ade and “  we are now  in  a 
P os ition  to  in fo rm  yo u  o f th e  am oun t o f b a il

'ih ’ ic d .”  The sh ip , in  fa c t, was so ld  under 
q ” 1® o th e r proceedings on th e  7 th  Ja n . 1931.
0 . .th e  2nd M arch  M essrs. Ince  issued the

g m a tin g  sum m ons in  th is  case fo r  th e  de te r-
M<U atl0n tb e  fo llo w in g  question  : W he th e r 
to  SSFs' I nce are s t ill bound  b y  th e  u n d e rta k in g  
b e h n ^ P t service> aPPear and p ro v id e  b a il on 
fo r i !  ° f  tb e  R in S g iven  b y  the m  as s o lic ito rs

1 tne ow ners in  June  1930.

1 th - tb a ^ 9 uestio n  th a t I  have to  decide,
ta k iln k  M essrs- In ce  a re bound b y  th e  under- 
ta jj:118- I t  is , in  te rm s q u ite  p la in , an under- 
issu n a?ceP t service w hen th e  w r it  was 
T kp6 ’ th a t is  to  say th e y  m u st accept service. 
f 0 r P o in t is  ta ke n  th a t no w r it  was issued 
bounHa+n y  m ontb s  and th e y  were now  n o t 
is oi,-+ t0  acceP t service w hen i t  is . N ow , i t  
th e y  * 6 c*ear th a t i f  th e  w r it  had been issued 
Carf  t ,^ o u ld  have been bound to  accept it .  
i t  m ar y  be bound to  accept i t  now  ? Does 
n o t ; a n y  d iffe rence  because th e  w r it  was 
W i, * f Ued ? .1 th in k  n o t. The p o in t M r. 
me. vr 80 s k ilfu lly  to o k  does n o t appeal to  
Caiin o t v. '8ays now  tb e  ow ners o f th e  cargo 
keen q i? ng an act ion because th e  sh ip  has 
Perfeoti <T  T b a t m iSh t o r m ig h t n o t be 
least d if i ^rUe’ b u t  I  do n o t th in k  i t  m akes th e  
th e ir Juerence because th e  shipow ners th ro u g h  
service ° p tlors have unde rta ken  to  accept 
I t  i s Saî  th e  w n t, appear and p ro v id e  b a il, 
o f one 1 ,, 6 c p n tra c t is m u tu a l on th e  p a rt

iue  to  issue th e  w r it  and on th e  o th e r

[A dm .

side to  g ive  th e  u n d e rta k in g , b u t I  do n o t see 
th a t anyw here in  th e  c o n tra c t. In  h is  a ffid a v it 
M r. E rn e s t W ilso n , a m em ber o f th e  firm  o f 
M essrs. Ince , in  p a r. 14 says he a lw ays u n d e r
stood  i t  to  be th e  p ra c tice  o f s o lic ito rs  in  the  
A d m ira lty  D iv is io n  w hen an u n d e rta k in g  is 
g iven  to  com m ence proceedings a t once o r w h ile  
th e  vessel is  s t ill w ith in  th e  ju ris d ic tio n  o f th e  
c o u rt. H e  does n o t say th a t th e  w r it  m ust be 
issued before th e  u n d e rta k in g  is  g ive n  b u t 
o n ly  w h ile  th e  vessel is  w ith in  th e  ju ris d ic tio n . 
H e  also sub m its  th a t th e  issue o f th e  w r it  is  
essentia l d ire c tly  th e  u n d e rta k in g  is  ob ta in ed , 
show ing i t  is  n o t necessary fo r th e  w r it  to  be 
in  existence, as I  do n o t th in k  i t  is .

I  see in  th e  a ffid a v it o f th e  m anag ing c le rk  
fo r M essrs. W e ig h tm an  th a t he says h is  v ie w  
is  n o t q u ite  th e  same. H e  says he has know n 
m any cases in  h is  ow n personal experience in  
w h ic h  th e  w r it  has n o t been issued u n til th e  
vessel has le ft  th e  ju r is d ic tio n  ; indeed, i t  is 
n o t uncom m on fo r s o lic ito rs ’ u n d e rta k in g s  to  
be lim ite d  in  p o in t o f tim e . I  am  sa tis fie d  
th a t th e re  is  no necessity fo r  th e  w r it  to  be 
a c tu a lly  in  existence, i t  m ay be i t  can be issued 
a fte rw a rd s . In  m ost cases th e  w r it  is  issued 
s tra ig h ta w a y  and th e  re a l b a rg a in , as I  un de r
s tan d  it ,  is  th a t th e  s o lic ito r g ives an unde r
ta k in g  th a t he w ill accept service w hen th e  
w r it  is  issued and appear and g ive  b a il. The 
con s id e ra tio n  is  th a t th e  sh ip  sha ll n o t be 
a rrested  and  sh a ll be a llow ed  to  go as soon as 
she w ishes to  do so. In  th e  case o f a fo re ig n  
sh ip  i t  is  im p o rta n t th a t she shou ld  n o t t r y  
to  a vo id  service. The fa c t th a t th e y  have 
g o t in to  d iffic u ltie s  and g o t th e  sh ip  sold 
m akes no d iffe rence  in  th e  m a tte r I  have to  
construe.

Then i t  has been sa id th a t i t  is  th e  same as a 
cavea t, w h ich  can a lw ays be w ith d ra w n  a t an y  
tim e . B u t th e y  have n o t w ith d ra w n  th e ir 
u n d e rta k in g  in  th is  case. I  do n o t kno w  th a t 
th e y  cou ld , because th e y  gave i t  fo r  good con
s id e ra tio n  to  ge t th e ir  sh ip  freed  fro m  a rre s t, 
and to  w ith d ra w  a caveat is  n o t th e  same th in g . 
The sh ip  m u st be in  th e  c o u n try . I t  is  also 
sa id th a t th e  w r it  m ust be issued w ith in  a 
reasonable tim e . H a v in g  regard  to  th e  e v i
dence connected w ith  th is  sh ip , I  canno t say 
th a t a w a it o f s ix  m on ths to  issue th e  w r it  is 
an unreasonable tim e . The m ere p u ttin g  o f 
th e  w r it  on th e  file  to  issue i t  does n o t seem to  
m e to  be a serious m a tte r a t a ll, because n o th in g  
cou ld  be done unde r th e  w r it  u n til th e y  had 
g o t to  kno w  th e  exa ct p o s itio n  and w h a t th e  
s ta te  o f th in g s  was w ith  regard  to  th e  cargo 
and th e  averages ta ke n . I  canno t g ra n t th is  
a p p lic a tio n  on th is  o rig in a tin g  sum m ons, and 
i t  w ill be d ism issed w ith  costs.

S o lic ito rs  : Ince, Roscoe, W ilson, and Glover ; 
Bottere ll and Roche, agents fo r  W eightm an, 
Pedder, and Co., L iv e rp o o l.

The R in g .

ASPINALL’S MARITIME LAW CASES.



240 ASPINALL’S MARITIME LAW CASES.

T he Carlton . [A d m .
A d m .]

M a y  20 and  21 , 1931.

(B e fo re  Bateson, J . and E ld e r B re th re n .)

The Carlton , (a)
Towage— Contract— P o rt o f London A u th o rity  

— Vessel in  tow o f A u th o rity 's  tugs— Damage 
by s tr ik in g  dock w alls  —  Negligence o f  
A u th o rity 's  signalm an— Towage conditions—  
In d e m n ity— Damage a ris ing  “  in  the course o f 
and in  connection w ith  the towage o r transport."

The p la in t if fs ' steamship when about to pass 
through the Connaught Road C u tting  in  the 
London Docks, w h ich was under the control o f 
the servants o f the defendants, sustained damage 
by s tr ik in g  the dock w a ll, ow ing to the negligence 
o f the defendants' signalm an in  charge o f the 
signa lling  arrangements at the cutting. The 
steamship was at the tim e being towed by the 
defendants' tugs under a towage contract or 
order which contained ( in te r a lia ) the fo llow ing  
conditions :

“  4 . The owners . . .  o f the sh ip  . . . being 
towed or transported hereby agree and undertake 
to bear and p a y  fo r  any damage to any o f the 
P ort A u th o rity 's  property  . . .  or premises 
occurring in  the course o f and in  connection 
w ith  the towage o r transport which m ay arise 
fro m  or be occasioned by the fo llow ing  causes, 
pe rils , o r other things, nam ely, pe rils  o f . .  . 
navigation , collis ions . . • whether such
causes, pe rils  o r other things have been caused 
o r contributed to by the negligence, default or 
error in  judgm ent o f any officers o r servants o f  
the P o rt A u th o rity  whatsoever."

“  5. The owners . . .  o f  the sh ip  so being 
towed or transported hereby agree and undertake 
to in de m n ify  and hold harmless the P ort 
A u th o r ity  against a l l c la im s fo r  and in  respect 
o f . .  . loss o r damage o f any k in d  whatso
ever and howsoever or wheresoever a ris ing  in  
the course o f and in  connection w ith  the towage 
or transport, and whether such loss or damage 
be Caused or contributed to by any negligence, 
default or error in  judgm ent on the p a rt o f any  
officers o r servants whatsoever o f the P o rt 
A u th o rity . . . .”

H eld, that the negligence o f the defendants' s igna l
m an in  s igna lling  the p la in t if fs ' vessel in to  the 
cutting  was not negligence a ris ing  in  the course 
o f and in  connection w ith  the towage or trans
p o rt so as to render the p la in t if fs  liable to 
in de m n ify  the defendants under clause 5, which  
was fram ed  as an indem n ity  against cla im s by 
th ird  parties.

H e ld  fu rth e r, that the defendants were not entitled  
to recover fro m  the p la in t if fs  damages fo r  the 
in ju r y  done by the steamship to the dock w a ll, 
since clause 4 was confined to damage occurring  
“  in  the course o f and in  connection w ith  "  the 
towage.

Damage action .
The p la in tiffs , ow ners o f th e  steam ship

Carlton, c la im ed damages fro m  th e  de fendants,
th e  P o rt o f Lond on  A u th o r ity , fo r  dam age
susta ined b y  th e  Carlton  b y  s tr ik in g  th e  dock

(o) Reported by Geoffrey H utchinson, Esq., Barrister-
at-Law.

w a lls  w h ils t m anceuvring  in  th e  C onnaught 
R oad C u ttin g , le a d in g  fro m  th e  R o y a l A lb e rt 
D o ck to  th e  R o ya l V ic to ria  D ock, in  th e  London  
D ocks. T he Carlton  was be ing  tow e d  b y  tw o  
o f th e  de fendants’ tu g s . T he c u ttin g  was 
unde r th e  c o n tro l o f th e  de fendants’ se rvants. 
The defendants coun te rc la im ed  fo r dam age 
done b y  th e  Carlton  to  th e ir  dock w a lls .

T he fa c ts , a rgum ents o f counsel, and m a te ria l 
te rm s o f th e  tow age c o n tra c t unde r w h ic h  th e  
Carlton  was be ing  tow ed  b y  th e  de fendants’ 
tug s , fu lly  appear fro m  th e  ju d g m e n t.

Raeburn, K .C . and H a yw ard  fo r  th e  p la in tiffs .

D ick inson , K .C . and  Carpm ael fo r  th e  
de fendants.

T he fo llo w in g  cases were re fe rre d  to  : The 
President van B uren  (16 A sp. M a r. L a w  Cas. 
444 ; (1924) 132 L . T . R ep. 253), and D u m fo rd  
and Sons v . Great Western R a ilw a y  (1928, 139 
L . T . R ep. 145).

M a y  21, 1931.— Bateson, J .— In  th is  case I  
th in k  th e re  m u st be ju d g m e n t fo r  th e  p la in tiffs . 
The dam age to  th e  Carlton  was due to  th e  
negligence o f th e  de fendants, and  I  canno t 
see th a t th e  Carlton  d id  a n y th in g  w rong , and th e  
E ld e r B re th re n  agree w ith  m e.

T he a cc id e n t happened to  th e  Carlton  s h o rtly  
be fore s ix  o’ c lo ck on th e  29 th  D ec. 1930 in  th e  
C onnaught R oad C u ttin g , w h ic h  passes betw een 
th e  R o y a l A lb e rt D o ck and th e  R o y a l V ic to r ia  
D o ck. T he Carlton  is  a  stee l screw steam sh ip 
o f 5000 odd  to n s  gross, 3 9 0 ft. lo n g  and 5 3 ft. 
beam , and she was bound to  th e  R o y a l V ic to ria  
D o ck fro m  th e  R o y a l A lb e rt D o ck. In  o rd e r 
to  g e t fro m  th e  one to  th e  o th e r she had  to  pass 
th ro u g h  th e  C onnaught R oad C u ttin g , w h ic h  is 
a c u ttin g  a b o u t 3 0 0 ft. lo ng  and  8 0 ft. w ide . 
There  is  a road  b rid g e  ove r th e  c u ttin g , and th a t 
road  b rid g e  can be sw ung tow a rds  th e  n o rth  
side o f th e  c u ttin g  so as to  a llo w  sh ips to  pass 
in  and  o u t.

T he w in d  was fresh  fro m  th e  S .S .W .— th a t 
w o u ld  be fro m  th e  sou th  to w a rd s  th e  n o rth  
side o f th e  c u ttin g . T he w eathe r was d a rk  and 
c lea r, and, o f course, th e re  was no tid e  in  the  
dock. T here  w ere a c e rta in  num ber o f lig h ts  
ab ou t th e  c u ttin g — e x a c tly  w here th e y  were, 
o r w h a t s o rt o f lig h ts  th e y  w ere, I  do n o t th in k  
was p ro ved .

T he Carlton, in  charge o f a tra n s p o rtin g  p ilo t, 
had  tw o  S un  tugs— w h ich  w ere a t th a t tim e  in  
th e  em p lo y o f th e  P o rt o f London  A u th o r ity  
fa s t to  he r, one ahead and one aste rn . The 
S un V I I I .  was th e  one ahead, and th e  Sun  
V I I I .  was a ttach ed  to  th e  C a r l to n  b y  a scope 
o f rope w h ic h  a llow ed a space o f w a te r between 
th e  s te m  o f th e  tu g  and th e  stem  o f th e  C a r l to n  
o f a b o u t 1 0 ft., acco rd ing  to  th e  m aste r o f the  
Sun V I I I .  There was a good dea l m ore rope 
o u t betw een th e  tw o , and h a v in g  regard  to  th e  
places on th e  tw o  sh ips w here i t  was made 
fa s t, and th e  angle fro m  th e  bow  dow n to  the  
hook, th e  tu g -m a s te r’s v ie w  was th a t h is  ste rn  
was o n ly  ab ou t 1 0 ft. fro m  th e  bow  o f th e  C a r l to n .

B o th  tug s and  sh ip  had th e ir  re g u la tio n  lig h ts  
a ll b in n in g . T he b rid g e  was aga inst the
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Carlton. She cou ld  n o t go th ro u g h  ; i t  had to  
be sw ung o ff to  le t h e r th ro u g h , and a  m an 
nam ed W est was a p p a re n tly  w o rk in g  th e  
b rid g e  and  s ig n a llin g  fo r  th e  purpose o f le ttin g  
th e  Carlton  th ro u g h .

The b rid g e  was sw ung o ff, and before i t  was 
com p le te ly  sw ung W est had g ive n  in s tru c tio n s  
to  a tu g  ca lled  th e  Deanbrook to  go th ro u g h  
o u t o f th e  V ic to r ia  D o ck  in to  th e  A lb e rt D ock, 
th e  oppos ite  w a y  to  w h ich  th e  Carlton  was 
com ing . I t  was a v e ry  fo o lis h  th in g  fo r  W est 
to  do, b u t th e  Deanbrook, no d o u b t, th o u g h t i t  
m ig h t be a good o p p o rtu n ity  to  g e t o u t o f th e  
V ic to ria  D o ck in to  th e  A lb e rt D o ck , and she 
proceeded to  go dow n th e  c u ttin g , fo llo w in g  
th e  b rid g e  rou nd— i.e ., as th e  b rid g e  was 
sw ing ing  o ff she was proceed ing th ro u g h  th e  
c u ttin g . She g o t a s u b s ta n tia l d is ta nce  th ro u g h  
th e  c u ttin g , b u t be fore  she g o t as fa r as she 
d id  u ltim a te ly  th e  Carlton  was seen com ing in to  
th e  c u ttin g , W est h a v in g  s ig na lle d  to  th e  
Carlton  to  com e in , so th a t W est had  to ld  th e  
tw o  vessels, th e  one to  go o u t and th e  o th e r to  
come in , m uch a b o u t th e  same tim e , b u t 
P rob ab ly  th e  Deanbrook was th e  f ir s t th a t he 
s igna lled  to  to  com e in .

The Deanbrook is  a tw in  screw steam  tu g  
hO ft. 9 in . lo n g  and 2 1 ft. beam , so th a t th e re  was 
■lust room  in  th e  c u ttin g  fo r  th e  beam  o f th e  
Carlton  and th e  beam  o f th e  Deanbrook, w ith  
a few  fe e t to  spare. B u t as th e  tu g  saw th e  
Carlton  and th e  Carlton  saw th e  tu g  th e  courage 
c f th e  tu g -m a s te r to  go th ro u g h  and chance i t  
ra iled  h im . H e  th o u g h t he cou ld  n o t ge t 
th ro u g h , and so he backed o u t o f i t .  The 
Carlton  cam e in  w ith  h e r engines a t s low , and 
th e  S un  tu g  ahead, p u llin g  w ith  h e r engine a t 
fu ll speed, h o ld in g  th e  sh ip  up  to  w in d w a rd  
?s w e ll as she cou ld . In  these circum stances 

Was re a lly  obvious to  th e  people on th e  
Carlton  th a t th e  Deanbrook cou ld  n o t ge t 
past h e r w ith  a n y  hope o f sa fe ty , b u t n o t 
K now ing w h a t she was go in g  to  do— th e y  
saw  she was com ing a long— she cam e th ro u g h  
Past w here th e  roadw ay n a tu ra lly  crossed 

u- ?u t t *ng— th e re  was considerab le r is k  o f 
co llis io n  under th e  circum stances, 
f  ii  e Carlton  and th e  Deanbrook w e n t aste rn  
p  speed. The tu g  backed aw ay and th e  

drlton  was ab le  to  p u ll up  s u ffic ie n tly  so as- 
to u ch  th e  tu g . T h e y  g o t, in  fa c t, to  

In  u tO O ft. to  1 1 5 ft. o f each o th e r as i t  was. 
5  th u s  a v o id in g  c o llis io n  th e  Carlton  g o t o u t 

P o s itio n . N o  d o u b t th e  p ro p e lle r reve rs ing  
anril *t> and th e  w in d  on th e  p o rt bow ,
t o * ,  th e  S un  tu g  n o t be ing , perhaps, ab le 

&Jve as m uch angle as she m ig h t have done 
to  th e  presence o f th e  Deanbrook in  th e  

. .  t ln §> th e  C arlton ’s bow  fe ll ag a ins t th e  n o rth  
no rti? ^ ^he c u ttin g  a b o u t 1 2 0 ft. o r so fro m  th e  
sh r east  com er, and rece ived dam age. Then 

« h e »  o ff and  h it  th e  o th e r side o f th e  
-tin g  w ith  he r o th e r bow  also, w h ich  received 
m age. I t  is  th a t dam age to  th e  bows th a t 
% \,a r^?n  sues f ° r  in  th is  case, 

bo th  re *s no ffuest i° n  th a t W est, w ho s igna lled  
a t th  Vess.e*s to  come in — he was th e  s igna lm an 

he b ridg e— was ne g lige n t.
V ol. X V I I I . ,  N . S.

The p o in t was m ade th a t th e  Carlton  o u g h t 
to  have done n o th in g  because th e  tu g  co u ld  
q u ite  ea s ily  have backed aw ay and d id , in  fa c t, 
back aw ay in  tim e . I  do  n o t ta k e  th a t v ie w  
m yse lf. The Carlton  co u ld  n o t p o ss ib ly  te ll 
w h a t th e  Deanbrook was go ing  to  do. She 
had  com e fro m  th e  n o rth -w e s t angle o f th e  
c u ttin g  dow n th ro u g h  th e  c u ttin g  m ore th a n  
h a lf-w a y , and  th e re  was space fo r h e r to  go 
pa st th e  Carlton— th e re  was space fo r her 
to  go past th e  fo rw a rd  end o f th e  C arlton  
because, o f course, th e  fo rw a rd  end is 
n a rro w e r th a n  th e  broadest p a rt o f th e  
beam , and  w h e the r she was go ing  to  t r y  
and ge t th ro u g h  be fore  th e  b u lk  o f the  
Carlton  g o t in to  th e  c u ttin g , o r w h e the r th e  
Carlton  was com ing  ra th e r fa s te r th a n  w o u ld  
p e rm it o f th a t, th e  people on th e  Carlton  co u ld  
n o t te ll and  som e th ing  had  to  be done b y  b o th , 
as one o f th e  w itnesses agreed.

I f  th e  Carlton  had done n o th in g — as was 
suggested b y  th e  P o rt o f I.o n d o n  people th a t 
she shou ld  have done— and an a cc ide n t had  
happened i t  m ig h t have been a v e ry  serious 
one. The m aste r o f th e  Carlton  was p u t in  th e  
p o s itio n  o f h a v in g  to  choose w h e the r he w o u ld  
dam age h is  side on th e  dock w a ll, o r w h e the r 
he w o u ld , perhaps, squeeze th e  tu g  w ith  v e ry  
d isastrous re su lts  to  an ybo dy dow n be low  in  
th e  engine room  o f th e  tu g , and, o f course, 
p o ss ib ly  s in k  th e  tu g  in  th e  c u ttin g , w h ich  
w o u ld  have been a v e ry  serious th in g  to  
happen.

The tu g  gave no in d ic a tio n  o f any s o rt o r 
k in d  o f w hen o r how  soon she was go ing  to  
p u t h e r engines aste rn  and back aw ay. She 
ne ve r gave th re e  b lasts on he r w h is tle , and  I  
th in k  th a t, even i f  i t  co u ld  be sa id  th a t th e  
Carlton  co u ld  have escaped b y  d o in g  n o th in g , 
o rd in a ry  prudence w o u ld  have re q u ire d  he r 
to  ta k e  som e step to  assist in  a v o id in g  c o llis io n  
w ith  th e  Deanbrook. M y  v ie w  is  th a t unless 
b o th  had  ta ke n  a c tio n  th e re  was a lm ost ce rta in  
to  have been a c o llis io n  betw een th e  tw o . 
There  is no  d o u b t th a t th e  Deanbrook en te red  
th e  c u ttin g  a t an im p ro p e r tim e  and th a t 
W est was n e g lige n t. T here  is  no  d o u b t th a t 
th e  Carlton  had no w a rn in g  ab ou t w h a t th e  
Deanbrook was go ing  to  do, and th e re  is  no
d o u b t th a t th e  Carlton  was ap pro ach ing  
q u icke r th a n  was a n tic ip a te d  b y  W est and , 
p ro b a b ly , b y  th e  Deanbrook.

I t  has been so o fte n  sa id  in  th is  c o u rt th a t 
vessels m ust ge t th e ir  w a y o ff in  tim e  to  avo id  
c o llis io n , and w hen we fin d  a  steam er has done 
w h a t was c o n s ta n tly  be ing  la id  dow n in  th is  
c o u rt is w h a t shou ld  be done, I  th in k  i t  is 
im possib le  to  say th a t she was th e  a u th o r o f 
he r ow n w ro ng  in  th is  case.

I  am  sa tis fie d  th a t th e  p ilo t o f th e  Carlton  
here chose th e  r ig h t course.

I  th in k  i t  is  a c le a r case o f dam age due to  
th e  negligence o f th e  defendants and th e re  was 
no negligence o f an y  s o rt o r k in d  on th e  p a rt 
o f th e  p la in tiffs .

N ow  th a t does n o t dispose o f th e  case», 
because th e  defendants re ly  upon  th e  te rm s o f

11
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th e  tow age c o n tra c t, and th e  tow age c o n tra c t 
is  in  these te rm s  :

Please supply upon the term s and conditions 
endorsed hereon tw o  tugs to  tow  the vessel Carlton 
from  lock to  be rth , such assistance, which includes 
rem oval to  and from  any in term ediate berth  or 
m ooring w hich the vessel m ay occupy, to  be 
supplied a t your published rate fo r one charge on ly
payable b y ........................... and we hereby accept
and agree to  be bound by the  said term s and 
conditions.

N ow  i t  is q u ite  c le a r th a t th a t is  a c o n tra c t 
fo r  tow age fro m  th e  lo c k  to  th e  b e rth , in c lu d in g  
re m o va l. I t  is  ca lle d  a “  tow age o rd e r.”  On 
th e  back o f i t  are th e  fo llo w in g  te rm s and 
co n d itio n s  :

1. F o r the purpose o f these term s and conditions 
the towage o r transport sha ll be deemed to  have 
commenced when the tow  rope has been passed 
to  o r by the tu g  and to  have ended when the tow  
rope has been fin a lly  slipped.

2. D u ring  and fo r a ll purposes connected w ith  the 
towage o r transport the masters and crews o f the 
tugs and the transport men sh a ll cease to  be under 
the con tro l o f the P o rt A u th o rity  and shall become 
subject in  a ll th ings to  the  orders and con tro l o f 
the  m aster o r person in  charge o f the ship, vessel, or 
c ra ft being towed o r transported, and sha ll be held 
to  be iden tified  w ith  and to  be the servants o f the 
owner o r owners o f and (o r) the person o r persons 
interested in  the same.

8. The p o rt a u th o rity , its  servants and agents, 
sha ll be bound before and a t the beginning o f the 
towage to  exercise due diligence (a) to  make the 
tug , her engines, equipm ent, and gear in  a ll respects 
seaworthy and f it  fo r the said towage o r tra n s p o rt; 
and (6) properly to  man, equip, and supply the tug .

4. The owner o r owners o f and (or) the person or 
persons interested in  the ship, vessel, o r c ra ft so 
being towed o r transported thereby agree and 
undertake to  bear and pay fo r any loss o f o r damage 
to  any o f the p o rt a u th o rity ’s p ro pe rty  (includ ing 
the tu g  o r tugs engaged in  such towage o r trans
p o rt), o r premises occurring in  the course o f and in  
connection w ith  the towage o r transport w hich 
m ay arise from  o r be occasioned by  the fo llow ing  
causes, perils , o r o ther th ings, nam ely, perils o f 
the  seas, rive rs, o r navigation , collisions, strikes, 
lockouts, rio ts , c iv il com m otions, labour d is
turbances o r disputes, o r anyth ing  done in  con
tem p la tion  o r furtherance thereof, whether the p o rt 
a u th o rity  be parties there to  o r no t, bu rsting  o f 
boilers, breakage o f shafts o r tow  ropes, break
down o f o r accident to  o r la te n t defect in  the tu g  
o r any po rtion  o f her equipm ent o r gear, and 
whether such causes, perils , o r o ther th ings have 
been caused o r con tribu ted  to  by the negligence, 
de fa u lt, o r e rro r o f judgm ent o f any officers or 
servants o f the p o rt a u th o rity  whatsoever, pro
vided always th a t the said causes, perils , o r other 
th ings have no t resulted from  any breach by the 
p o rt a u th o rity , its  servants o r agents, o f the 
ob ligations referred to  in  clause 8 hereof, b u t the 
burden o f p roo f o f any such breach sha ll be upon 
th e  owner o r owners o f and (o r) the person o r persons 
interested in  the sh ip, vessel, o r c ra ft so being 
towed o r transported.

5. The owner o r owners o f and (o r) the person or 
persons interested in  the ship, vessel, o r c ra ft so 
being towed o r transported hereby agree and 
undertake to  indem nify and hold harmless the p o rt 
a u th o rity  against a ll claim s fo r o r in  respect o f loss 
o f life , o r in ju ry  to  person o r loss o r damage o f any 
k in d  whatsoever and howsoever o r wheresoever 
aris ing  in  the course o f and in  connection w ith  the

towage o r transport, and whether such loss, in ju ry , 
o r damage be caused o r con tribu ted  to  by any 
negligence, de fau lt, o r e rro r o f judgm ent on the 
p a rt o f any officers o r servants whatsoever o f the 
p o rt a u th o rity , provided always th a t such loss, 
in ju ry , o r damage has no t resulted from  any breach 
by  the p o rt a u th o rity , its  servants o r agents, o f the 
ob ligations referred to  in  clause 3 hereof, b u t the 
burden o f p roof o f any such breach sha ll be upon 
the owner o r owners o f and (o r) the person o r 
persons interested in  the ship, vessel, o r c ra ft so 
being towed o r transported.

B y  clause 1 tow age com m ences fro m  th e  
tim e  th e  to w  rope is fa s t and ends when 
i t  is  f in a lly  s lippe d . C lause 2 m akes the  
m asters and crew s o f th e  tugs th e  servants o f 
th e  h ire r o f th e  tu g s . Clause 3 p u ts  th e  
o b lig a tio n  on th e  P o rt o f L o nd on  A u th o rity  
to  s u p p ly  a p ro p e r tu g . p ro p e rly  m anned— I  
am  o n ly  sum m aris ing  th e  clauses. Clause 4 
m akes th e  h ire r lia b le  fo r  dam age to  th e  p o rt 
a u th o rity ’s p ro p e rty  o ccu rrin g  in  th e  course 
o f and in  con ne ction  w ith  th e  tow age o r tra n s 
p o rt a ris in g  fro m  c e rta in  specified causes. 
C lause 5, w h ich  is th e  one c h ie fly  in  question , 
is  an in d e m n ity  clause. The m a in  question  
argued on th a t clause is w h e the r th a t is  an 
in d e m n ity  aga inst th ird  p a rty  c la im s, o r 
w h e th e r i t  is a clause unde r w h ic h  th e  h ire r 
is p re ven te d  fro m  reco ve rin g  fo r  dam age to  h is 
ow n sh ip . I  com e to  th e  conclus ion  th a t 
clause 5 is no  m ore th a n  an in d e m n ity  aga inst 
th ird  p a rty  c la im s, as M r. R aeburn  argued. 
Clause 5 is  sa id  to  re lie ve  th e  de fendants o f 
lia b ility  in  th is  case, because— o m ittin g  u n 
necessary w ords— “  th e  p la in tiffs  u n de rta ke  to  
in d e m n ify  and h o ld  harm less th e  p o rt a u th o rity  
ag a inst a ll c la im s fo r  dam age o f a n y  k in d  
a ris in g  in  th e  course o f and in  con ne ction  w ith  
th e  tow age caused b y  negligence.”  T here  is 
a p ro v iso , o f course, th a t clause 3 o f th e  con
d itio n s  has to  be com p lied  w ith  b y  th e  p o rt 
a u th o rity , n a m e ly , to  s u p p ly  se a w o rth y tug s .

I  do  n o t agree w ith  th a t c o n te n tio n . The 
clause, I  th in k , is  fram ed  to  p ro te c t th e  p o rt 
a u th o rity  fro m  th ird  p a rty  c la im s, n o t c la im s 
m ade b y  th e  h ire r o f th e  tu g . T he re  is  no p a rt 
o f th is  clause, to  m y  m in d , w h ich  p ro te c ts  th e  
a u th o rity  fro m  c la im s due to  th e  negligence 
o f th e ir  ow n servants w h ich  does n o t arise in  
th e  course o f, and  in  con ne ction  w ith , th e  
tow age o r tra n s p o rt.

The dam age in  th is  case arose fro m  th e  
negligence o f th e ir  se rva n t W est, in  th e  course 
o f s ig n a llin g  th a t th e  roa d  was c le a r fo r th e  
Carlton  to  proceed. H e  had  s ig na lle d  tw o  
ships in to  th e  c u ttin g  in s te ad  o f o n ly  one. 
I t  had n o th in g  to  do w ith  th e  tow age , o r the  
tu g s , o r th e  crews o f th e  tug s , o r th e  tra n s 
p o rtin g . T ra n s p o rtin g , I  th in k , in  th is  clause 
m eans e ith e r to w in g  o r s h iftin g  o f ropes o r 
heaving  on th e  sh ip  b y  means o f ropes fro m  one 
p o s itio n  to  an o the r.

I f  th e  p o rt o f Lond on  A u th o r ity  w a n t to  
p ro te c t them selves fro m  such negligence as the re  
was in  th is  case, th e y  o u g h t to  use c le a r te rm s, 
and  th e y  have n o t done so. T he  dam age m ust 
arise in  th e  course o f and in  con ne ction  w ith  
tow age. T he w o rd  is  “  an d .”  I t  is  n o t “  o r,”
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an d  I  th in k  i t  is im possib le  to  say th a t th is  
acc iden t, and  th e  dam age due to  it ,  was in  
connection  w ith  th e  tow age. I t  ha d  n o th in g  
to  do w ith  th e  tow age a t a ll, i t  was dam age 
w h ich  was occasioned b y  th e  sh ip  com ing  aste rn  
to  a vo id  th e  negligence o f W est in  o rd e rin g  
tw o  ships in to  th e  c u ttin g  a t th e  sam e tim e . 
The tu g s  had  n o th in g  w h a teve r to  do w ith  it .

M r. D ick in so n  re lie d  fo r  h is  co n te n tio n  th a t 
• t covered n o t o n ly  th ird  p a rty  c la im s, b u t 
p a rty  and p a rty  c la im s, on  th e  p ro v iso .

T he p ro v iso  o n ly  p rov ides th a t th e  a u th o rity  
a n is t su p p ly  sea w o rth y tu g s  and so on. H e 
says th a t because th a t re la tes to  p a rty  and 
P a rty  o b lig a tio n s  clause 5, as a w ho le , m ust 
also re la te  to  p a rty  and p a rty  as w e ll as to  
th ird  p a rty . I  do n o t see th a t th a t is necessary 
a t a ll as I  unde rs ta nd  th e  clause. P u t s h o rtly  
m  a concre te  case, i t  m eans th a t th e  a u th o rity  
say  to  th e  h ire r, “  Y o u  in d e m n ify  m e aga inst a 
c la im  b y  a th ird  p a rty  p ro v id e d  I  g ive  yo u  a 
seaw orthy tu g  ” — w h ich  seems to  be q u ite  good

f f  does n o t fo llo w , to  m y  m in d , th a t because 
the  P o rt o f L o n d o n  A u th o r ity  have to  g ive  a 
seaw orthy tu g — w h ich  is  a p a rty  and p a rty  
ba rga in— th a t yo u  m ust, th e re fo re , in d e m n ify  
tk  a u th o rity  aga inst y o u r ow n c la im  aga inst 
hem . There is  no necessity to  conclude th is  as 

an in fe rence fro m  th e  p ro v iso , w h ich  m akes 
P e rfe c tly  good sense w ith o u t i t .  I t  seems to  
.n ie th a t th e  w ords “  in d e m n ify  and h o ld  ha rm - 
ess ”  are a p t w ords fo r  th ird  p a rty  c la im s. 

„ . •  D ick in so n  says th a t th e y  m ean th e  same as 
i f  1?sure<t  ”  I  th in k  th e y  m ig h t have sa id  so 

th a t is  w h a t th e y  m ean t. I  th in k  th a t the  
Wo cases I  was re fe rre d  to  o f D u m f o r d  a n d  S o n s  

a G re a t  W e s te rn  R a i lw a y  (139 L . T . R ep. 145) 
nd th e  P r e s id e n t  v a n  B u r e n  (16 A sp. M ar. 

r * w  c as. 444 ; (1924) 132 L . T . R ep. 253), so 
ra s  th e y  go su p p o rt m y  v ie w .

Q f in a lly  w h a t th e  a u th o rity  w a n t is a gu inea 
so fo r  dam age to  th e ir  w a ll unde r clause 4. 

ause 4  is con fined  to  dam age o ccu rrin g  in  th e  
o f and in  connection  w ith  th e  tow age,

■ I  have a lre a d y  sa id  w h a t I  have g o t to  say 
t h-re£a rd to  those w ords. I  do n o t th in k  th a t 

18 dam age occu rred  in  th e  course o f and  in  
°? ? ectio n  w ith  th e  tow age, 

hu ° re° Ver, ^ d o u b t v e ry  m uch w h e the r w h a t 
r  PPcned here— w h ich  was an acc iden t in  th e  
th ^ u ,a t*n8 ° f  a sh ip  fro m  one dock in to  an o the r 
j a^ ° ’j18h th e  c u ttin g — is covered b y  th e  p a rtic u - 
th a t K-Se w 'fh  regard  to  causes. I  am  sa tis fie d  

, fh is  acc ide n t d id  n o t happen in  connection  
a, a  fh e  tow age as I  have sa id . M r. R aeburn  
h is° ^ ac ê fh e p o in t th a t, even i f  th e y  were lia b le , 

events w o u ld  be e n title d  to  recover ove r 
the 'lnS t auth o r ity  b y  a d d ing  to  th e  am o un t o f

' r  cl aim  th e  am o un t o f th e  co u n te r-c la im .
o r these reasons th e  p la in tiffs  succeed and 

to  c C I riu s t f*e ju d g m e n t fo r  th e m  fo r an am oun t 
e fo u n d  b y  th e  re g is tra r.

« ¿ « « to r s  fo r  th e  p la in tiffs , B o t te re ll and 
T v J ,e’ agents fo r  B o tte re ll ,  R o c h e , and 

ê p e r le y ,  W est H a rtle p o o l, 
o lic ito r  fo r  th e  de fendan ts, J .  D .  R itc h ie .

S o u » of UtrrtoJ,

A p r i l  30, M a y  1, 4 , and June  26, 1931.

(B e fo re  L o rd s  Dunedin, Warrington, Atkin, 
Thankerton, and Macmillan.)

L ouis D reyfus and Co . v . Tempus Shipping  
Company L im it e d , (a)

on appeal from the  court of appeal in
ENGLAND.

Charter-party— General average— F ire  in  bunkers 
■— Expend itu re  at po rt o f refuge— Claim, fo r  
general average contribu tion— Unseaworthiness 
— Y ork  and A ntw erp  Rules  1924, r .  D —  
Exceptions— F a u lt— P r iv i ty — M erchant S h ip 
p in g  A c t 1894 (57 &  58 V ie t. c. 60), s. 502.

B y  sect. 502 o f the M erchant S h ipp ing  A c t 
1894 ; “  The owner o f a B r it is h  sea-going
sh ip , or any share therein, sha ll not be liable  
to make good to any extent whatever any loss 
or damage happening w ithou t h is actual 
fa u lt  o r p r iv ity  in  the fo llo w in g  cases, namely, 
( i.)  where any goods, merchandise, or other 
th ings whatsoever taken in  o r p u t on board his  
sh ip  are lost o r damaged by reason o f f ire  on 
board the s h ip ."  The steamship Cam pus, 
having carried coal fro m  E ng land to the P late, 
was chartered to load a cargo o f g ra in  in  the R iver 
Pla te and bring  i t  to certain B r it is h  o r Con
tinen ta l ports  as ordered. The charter-party, 
which was dated the 16th M a y  1928, and  
described the steamer in  the words “  on passage 
W alesjLas Palm as since 11th ins t., w ith  
cargo and after discharge proceeds in  ballast,”  
was in  the Chamber o f S h ip p in g  R iver P la te  
Charter-party  1914 (Hom eward) fo rm , and  
contained a number o f clauses which included  
the fo llow ing  : clause 29, “  the steamer sha ll 
not be liable fo r  loss o r damage occasioned 
by . .  . pe rils  o f the sea . . . fire ,
fro m  any cause o r wheresoever occurring  
. . . o r any latent defect in  h u ll m achinery
or appurtenances . . . even when
occasioned by neglect default o r error o f ju d g 
ment o f . . the servants o f the sh ip 
owners (not resu lting however in  any case 
fro m  w ant o f due diligence by the owners o f 
the steamer . . .) ”  ;  and by clause 31,
“ Average i f  any payable according to Y ork- 
A ntw erp Rules  1924.”  R ule  D  o f the Y ork- 
A ntw erp Rules was as fo llow s : “  Rights to
contribu tion in  general average sha ll not be 
affected though the event which gave rise to 
the sacrifice o r expenditure m ay have been 
due to the fa u lt  o f one o f the parties to the 
adventure; but th is  sha ll not pre judice any  
remedies which m ay be open against that 
p a rty  fo r  such defau lt.”  The steamer went
to the R ive r P la te and loaded a cargo o f g ra in , 
as required, at Rosario and V il la  Constitución- 
I n  order to save the expense o f coaling at the 
Plate the sh ip  had carried sufficient bunkers 
on the outward voyage to take her home. H a v in g  
loaded, the sh ip  started fo r  home. I t  roas

(a) Reported by Edward J. M. Ch a p u k , Esq., Barrister-at-
la w .
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then fo u n d  that the bunker coal was in  a 
dangerous condition. Some o f i t  had caught 
f ire  and she had to p u t in to  M ontevideo as a 
p o rt o f refuge to have her f ire  extinguished. 
P o rt o f refuge expenditure was incurred. I n  
the result p a rt o f the defendants' cargo was 
damaged and p a r t o f i t  was lost. The sh ip 
owners sued the cargo owners fo r  contribu tion  
to general average expenditure, to which the 
cargo owners rep lied that as the expenditure 
was occasioned by the fa u lt  o f  the shipowners 
in  sending an unseaworthy sh ip  to sea, they 
could not recover such expenditure. The 
cargo owners cla im ed the value o f the maize 
destroyed by f ire . The shipowners replied  
that sect. 502 o f the M erchant S h ip p in g  A c t 1894 
protected them.

H eld, (1 ) there being no actionable wrong in  
what the shipowners d id , the shipowners 
were by v irtue  o f sect. 502 o f the M erchant 
S h ip p in g  A c t 1894 entitled to recover against 
the cargo owners a contribu tion towards general 
average expenditure incu rred  through a fire  
by the unseaworthiness o f the sh ip  ;  but (2 ) 
that the counterclaim  o f the cargo owners fo r  
the value o f the cargo destroyed by f ire  fa ile d , 
the shipowners being protected by sect. 502, 
as the damage by f ire  had occurred w ithout 
the ir ac tua l fa u lt  o r p r iv ity .

M ilb u rn  and Co. v. Jam a ica  F ru it  Im p o rtin g  
and T ra d in g  C om pany o f Lond on  (9 A sp . 
M a r. L a w  Cas. 1 2 2 ; 83 L .  T . Rep. 321 ; 
(1900) 2 Q. B . 540) applied.

G reenshields, Cowie and  Co. v. Thom as Stephens 
and Sons (11 A sp . M a r .  L a w  Cas. 16 7 ; 99 
L .  T . Rep. 597 ; (1908) A . C. 431) explained. 

V irg in ia  C a ro lina  C hem ical C om pany v. N o rfo lk  
and N o rth  A m erican  S team  S h ip p in g  Com 
pa n y L im ite d  (12 A sp . M a r . Law  Cas. 82 ; 
105 L .  T . Rep. 810 ; (1912) 1 K .  B .  229) 
and  In g ra m  and R o y le  v. Services M a ritim e s  
du  T re p o rt L im ite d  (12 A sp . M a r . La w  Cas. 
3 8 7 ; 109 L .  T .  Rep. 7 3 3 ; (1914) 1 K .  B . 
541) fo llowed.

Decision o f the Court o f A ppea l (ante, p .  152 ; 
144 L .  T . Rep. 13 ; (1931) 1 K .  B . 195) 
affirmed.

A p p e a l  fro m  th e  decis ion  o f  th e  C o u rt o f 
A pp ea l (S c ru tto n , G reer, and Slesser L .J J .) 
re p o rte d  ante, p . 1 5 2 ; 144 L . T . R ep. 13 ; 
(1931) 1 K . B . 195.

The fac ts , w h ich  are s u ffic ie n tly  sum m arised 
in  th e  headnote, appear fu lly  fro m  th e ir  L o rd - 
sh ips ’ ju dg m en ts .

The C o u rt o f A pp ea l he ld  (S c ru tto n , L .J . 
d isse n tin g ) th a t h a v in g  reg a rd  to  V irg in ia  
C a ro lina  Chemical Company v . N o rfo lk  and  
N o rth  Am erican Steam S h ipp ing  Company 
L im ite d  (12 A sp. M a r. L a w  Cas. 2 3 3 ; 105 
L . T . R ep. 8 1 0 ; (1912) 1 K . B . 229) i t  
m u st be assum ed th a t dam age b y  fire  caused 
b y  unseaw orth iness was w ith in  th e  p ro te c tio n  
o f  sect. 502 o f th e  M erchan t S h ipp ing  
A c t 1894, i f  th e  shipow ners estab lished  th a t 
such  unseaw orth iness was w ith o u t th e ir  fa u lt 
o r  p r iv ity , and th e re  was n o th in g  in  th e  fa c ts

o f th is  case w h ic h  d e p rive d  th e  shipow ners o f 
th e  r ig h t to  c o n trib u tio n  c la im ed  in  th e  ac tio n - 
I t  was n o t suggested th a t th e  section  re lieve d  
th e  shipow ners fro m  th e ir  lia b ility  to  con
tr ib u te , b u t o n ly  th a t i t  p u t th e m  in  such a 
p o s itio n  th a t th e y  co u ld  n o t be d e p rive d  o f 
th e ir  r ig h t to  a c o n trib u tio n  fro m  th e  cargo 
ow ners on th e  g ro un d  th a t th e  expenses were 
in c u rre d  m ere ly  on th e ir  ow n b e h a lf and n o t 
on  b e h a lf o f th e  cargo ow ners. N o r was i t  
contended th a t th e  sh ipow ners w ere freed 
fro m  m a k in g  th e ir  ow n c o n trib u tio n s  to  th e  
general average, b u t o n ly  th a t th e re  was n o th in g  
in  th e  fa c ts  th a t d e p rive d  th e m  o f th e  r ig h t to  
say th a t as betw een the m  and  th e  cargo ow ners 
th e  cargo ow ners m u st c o n trib u te  to  th e  
general average e xp e n d itu re  w h ich  was in 
cu rre d  on b e h a lf o f a ll th e  in te re s ts  concerned. 
H e ld  also b y  th e  c o u rt, as regards th e  co u n te r
c la im  fo r th e  loss o f th e  cargo, th a t th e  sh ip 
ow ners w ere p ro te c te d  b y  th e  excep tions in  
th e  c h a rte r-p a rty  o f “  fire  ”  and “  la te n t 
de fects in  appurtenances,”  and  th a t as th e  
dam age b y  fire  had occu rred  w ith o u t th e ir  
a c tu a l fa u lt o r p r iv ity  th e y  w ere p ro te c te d  b y  
sect. 502 fro m  lia b ility .  T he cargo ow ners 
appealed.

S ir Thomas In s k ip ,  K .C ., S ir Robert Aske 
and F . M a r t in  Vaughan  fo r th e  ap pe lla n ts .

W . N .  Raeburn, K .C . and R . I .  S im ey  fo r 
th e  respondents.

The H ouse to o k  tim e  fo r con s id e ra tio n .

L o rd  D u n e d i n .-— The respondents are th e  
ow ners o f th e  steam sh ip  Campus, and th e  
ap pe lla n ts  are th e  ow ners o f a cargo o f m aize 
and g ra in  sh ipped on bo ard  th e  Campus on a 
re tu rn  voyage fro m  th e  R iv e r P la te  to  th e  
U n ite d  K in g d o m . S h o rtly  a fte r s ta rtin g  on 
th e  hom ew ard voyage fire  b ro ke  o u t in  th e  
s h ip ’s bunke rs, w h ich  heated and destroyed 
a p a rt o f th e  m aize and th rea tene d  to  spread 
and d e s tro y  m ore cargo and endanger th e  sh ip . 
The c a p ta in  a cco rd in g ly  p u t in to  th e  p o rt o f 
M on te  V id eo , th re w  p a rt o f th e  m aize ove r
boa rd , and  p u t m ore o f i t  in to  lig h te rs , some o f 
w h ich , fro m  its  c o n d itio n , had to  be destroyed . 
In  d o in g  th is , general average expenses were 
in cu rre d .

T he present a c tio n  was ra ised  a t th e  instance 
o f th e  sh ip  aga inst th e  cargo ow ners fo r a con
tr ib u tio n  to  th e  general expenses so in cu rre d . 
The cargo ow ners denied lia b ility ,  and cou n te r
c la im ed  fo r th e  va lue  o f th e  m aize destroyed . 
T h is  th e y  d id  upon  th e  g round  th a t th e  fire  
was due to  bad b u n ke r coa l o r, in  o th e r w ords, 
th e  unseaw orth iness o f th e  sh ip . T he case 
was heard  before W rig h t, J . w ho he ld  th a t the  
sh ip  was unseaw orthy. H e he ld  th a t th e  
c la im  b y  th e  sh ip  fo r general average con
tr ib u tio n  was n o t good, and th a t th e  cou n te r
c la im  fo r dam age to  th e  cargo fa ile d  on account 
o f th e  p ro v is io n s  o f sect. 502 o f th e  M erchan t 
S h ip p in g  A c t o f 1894. T h a t section , so fa r 
as th e  m a te ria l p a rt is  concerned, is  as fo llo w s : 
“  The ow ner o f a B r itis h  sea-going sh ip , o r 
an y  share th e re in , sh a ll n o t be lia b le  to  m ake
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good to  a n y  e x te n t w h a te ve r an y  loss o r dam age 
happen ing w ith o u t h is  a c tu a l fa u lt o r p r iv ity  
, t l th e  fo llo w in g  cases, n a m e ly : (1 ) W here 
-any goods, m erchandise , o r o th e r th in g s  w h a t
soever ta ke n  in  o r p u t on bo a rd  h is  sh ip  are 
lo s t o r dam aged b y  reason o f fire  on bo a rd  th e  
s h ip .”  W rig h t, J . h e ld  th a t th e  loss happened 
■w ithout th e  a c tu a l fa u lt o r p r iv ity  o f th e  ow ners 
and  th a t th e  destroyed m aize was lo s t b y  
reason o f fire  on th e  sh ip .

A n  appeal be in g  ta ke n  to  th e  C o u rt o f A ppea l, 
th a t c o u rt un an im ou s ly  up he ld  W rig h t, J .’ s 
.judgm ent as to  th e  co u n te r-c la im , b u t d iffe re d  
as to  th e  c la im  fo r general average. S c ru tto n , 
L .J . agreed w ith  W rig h t, J . b u t G reer and 
Slesser, L .J J . h e ld  th a t th e  c la im  fo r general 
average succeeded.

A ppea l is  now  be ing  ta ke n  to  th is  H ouse b y  
th e  cargo ow ners.

There are th u s  tw o  questions d is tin c t in  
them selves, and i t  is  exp ed ien t to  consider the m  
separa te ly .

F irs t, as to  th e  c la im  o f th e  cargo ow ners fo r 
‘ he d e s tru c tio n  b y  fire , th e  fire  be ing  caused b y  
a c o n d itio n  o f th in g s  w h ic h  am ounted to  u n 
seaw orth iness. N ow , as to  a u th o rita tiv e  decision 
° u  th is  p o in t, so fa r as th e  co u rts  be low  were 
concerned, th e re  can be no d o u b t. W here 
the re  was an exce p tio n  in  th e  b ill o f la d in g  o f 
hre on boa rd , i t  had  been h e ld  th a t th a t d id  n o t 
P ro tect th e  sh ip  w hen th e  fire  was due to  un - 
«eaw orthiness. B u t w h e th e r th e  s ta tu to ry
E xception ag a ins t fire  was e lid e d  b y  p ro v in g  
‘ h a t th e  fire  was due to  unseaw orth iness 

UP fo r decis ion  in  th e  V irg in ia  case 
KVvrginia C aro lina  Chemical Company v . 
N orfo lk  and N o rth  Am erican Steam S h ipp ing  

ompany L im ite d  (12 A sp . M a r. L a w  Cas. 
105 L . T . R ep. 810 ; (1912) 1 K . B . 229), 

Where B ra y , J . he ld  th a t i t  was n o t, and 
, ' s ju d g m e n t was a ffirm ed  un an im ou sly  b y  
v®e C o u rt o f A ppea l in  Ing ra m  and Hoyle 

Bernices M a ritim e s  du T r ip o r t  L im ite d  
7 qo M a r. L a w  Cas. 387 ; 109 L . T . R ep. 
th  ’ 1 1C. B . 541). N ow  these cases,

‘.'ugh b in d in g  on th e  C o u rt o f A ppea l, are 
b in d in g  on y o u r L o rd sh ip s , and  i f  you  

° ug h t th a t th e y  c le a rly  w ere w ro ng  i t  w o u ld  
e yo u r d u ty  to  h o ld  th a t th e y  w ere w ro n g ly  
cided . B u t these cases were n o t o n ly  th e  
anim ous decis ion  o f learned judges b u t th e y  

v  Ve r u led  th e  conduct o f sh ip p in g  fo r seventeen 
£ oa^s> and i t  w o u ld  o b v io u s ly  be ag a inst y o u r 

jn s h ip s ’ custom  to  d is tu rb  such a p ra c tice  
ess, as I  say, yo u  th o u g h t th e y  were c le a rly  

° ng- I  canno t say an y  such th in g . A s fa r 
• m y  ow n o p in io n  is  concerned, I  th in k  th e y  

ver 6 r *^ h tly  decided. N o  d o u b t th e  p o in t was 
m ^  a rguab le . The argum ents pro  and  con are 
L  j  c lear,y  and c a n d id ly  p u t b y  K ennedy, 
tu rn  a* R le F irg iw ia  case (sup.). B u t w h a t 

Ued th e  scale was th a t, to  com e to  th e  re s u lt
as 

M a r.

, oGun, VV Clo l.JL1 tl L, tv uUlilu Iv tilt. IUO

V „, ° !* te  to  th a t o f th e  decis ion  w o u ld  be, 
Law8 n n W illia m s , l .j . pUt  i t  (12 A sp . M__.
( i 9 i • at p - 86 ; 105 L - T - ReP- at p - 812;
word 1 R - a t P- 288) : “ to  change the
sh in  ,S °-^ sectio n  fro m  ‘ a B r itis h  sea-going

into 4 Q Tir! fi'pL con rfrvi'nn coownrtlw

sh ip .’ ”  The judges in  th e  V irg in ia  case (sup.), 
w h ile  th u s  p ro no unc ing  on th e  in te rp re ta tio n  
o f sect. 502, h e ld  th a t in  th a t case sect. 502 
was im p lie d ly  excluded b y  th e  te rm s o f the  
b ill o f la d in g , and th e  a p p e lla n t has p u t fo rw a rd  
th e  same argum en t in  th is  case. The same 
arg um e n t was urged in  th e  case o f In g ra m  and  
Royle  v . Sendees M a ritim e s  du T r ip o r t  L im ite d  
(sup.) b u t was unsuccessful, i t  be ing  p o in te d  
o u t th a t th e  reason o f th e  exclus ion  in  the  
V irg in ia  case (sup.) was based on th e  fa c t, n o t 
th a t th e  b ill o f la d in g  m en tioned  fire  as one o f 
th e  excep tions, b u t th a t i t  w e n t on in  the  
con c lu d in g  p a rt to  deal e xh a u s tive ly  w ith  th e  
question  o f seaw orth iness, w h ile  in  Ing ra m  
and Boyle's  case (sup.) th e re  was no such 
con c lu d in g  p a rt. The same answ er m u st be 
m ade in  th is  case. In  o th e r w ords, th e  b ill o f 
la d in g  equ ipara tes w ith  th e  b ill o f la d in g  in  
In g ra m  and Royle's case (sup.), and n o t w ith  the  
b ill o f la d in g  in  th e  V irg in ia  case (sup.).

I  am , th e re fo re , fo r these reasons, o f o p in io n  
th a t th e  decis ion  o f th e  cou rts  be low  on th e  
firs t p o in t, th a t is  to  say, th e  co u n te rc la im  fo r 
dam age to  th e  m aize, was r ig h t.

The second question , w h e the r th e  sh ip  cou ld  
dem and a general average c o n trib u tio n  under 
th e  c ircum stances o f th e  case, is  n o t d e a lt w ith  
b y  d ire c t a u th o rity . B u t th e re  is  a bo d y  o f 
decided a u th o rity  on several p ro p o s itio n s , and 
th e  question  is  how  th a t general a u th o rity  is  to  
be a p p lie d  to  th is  case. T h a t th e  exp en d itu re  
here was o f th e  class w h ich  g ives rise  to  a c la im  
fo r general average c o n trib u tio n  is  n o t denied. 
I t  was in c u rre d  in  o rd e r to  save th e  sh ip  and 
cargo fro m  th e  fu rth e r p e ril fro m  fire . “  B u t 
th e n ,”  say th e  ap pe lla n ts  to  th e  respondents, 
“  th e  fire  was caused b y  unseaw orth iness due 
to  y o u r fa u lt, and th e re fo re , on th e  a u th o rity  
o f Schloss v . H e rio t (1 M a r. L a w  Cas. (O .S .) 
335 ; 8 L . T . R ep. 246 ; 14 C. B . (N .S .) 59), 
an a u th o rity  up he ld  b y  Strang, Steel and Co. 
v . Scott and Co. (6 A sp . M a r. La w  Cas. 419 ; 
61 L . T . R ep. 597 ; 14 A p p . Cas. 601), you  
canno t recover because i t  was y o u r ow n 
fa u lt w h ich  necessita ted th e  average expend i
tu re .”  T o  w h ich  th e  respondents r e to r t : “  I t  
was se ttle d  b y  The C a rr on P a rk  (6 A sp. M ar. 
L a w  Cas. 543 ; 63 L . T . R ep. 356 ; 15 P rob . 
D iv . 203), and aga in  b y  M ilb u rn  and Co. v . 
Jam a ica F r u i t  Im p o rtin g  and T ra d in g  Company 
(9 A sp . M a r. L a w  Cas. 122 ; 83 L . T . R ep. 321 ; 
(1900) 2 Q . B . 540) th a t w here the re  was an 
excep tion  in  th e  b ill o f la d in g  aga inst fa u lt 
as causing fire  th e  ru le  has no a p p lic a tio n , and 
th e  s ta tu to ry  excep tion  aga inst fire  in  sect. 502 
m ust have th e  same e ffe c t.”  These coun te r 
p ro p o s itio n s , so fa r as based on th e  cases 
qu o ted , are a ll co rre c t, so th a t th e  c ru c ia l 
question  is  w h e the r th e  s ta tu to ry  exce p tio n  o f 
lia b ility  ip tro d u ce d  b y  sect. 502 has th e  same 
e ffe c t as had th e  excep tion  in  th e  b ill o f la d in g  
in  The Carron P a rk  (sup.) and M ilb u rn  and Co.
V . Jam a ica F r u i t  Im p o rtin g  and T rad ing  Com
p a ny  o f London (sup.). I t  is  also possib le to  
con tend , and th e  a p p e lla n ts ’ counsel d id  so 
con tend , th a t th e  tw o  cases o f The Carron P a rk  
(sup.) and M ilb u rn  and Co. v . Jam aica F ru it
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Im p o rtin g  and T rad ing  Company o f London  
(sup.), w h ich  are n o t b in d in g  on y o u r L o rd sh ip s , 
th o u g h  th e y  were on th e  co u rts  be low , were 
w ro n g ly  decided.

I t  is , I  th in k , best f ir s t to  consider th e  g round  
on w h ich  th e  answ er to  a dem and fo r c o n tri
b u tio n  is  m ade w hen th e  circum stances w h ich  
g ive  rise  to  th e  necessity fo r general average 
e xp e n d itu re  are due to  th e  fa u lt o f th e  person 
c la im in g  th e  c o n trib u tio n . The m ost a u th o ri
ta tiv e  s ta tem e n t is  to  be fo u n d  in  th e  o p in io n  
o f L o rd  W atson  in  Strang, Steel and Co. v . Scott 
and Co. (sup.). In  th a t case, th a t w h ich  caused 
th e  necessity o f s a c rific in g  som eth ing  fo r  th e  
general sa fe ty  o f a ll was ne g lige n t n a v ig a tio n  b y  
th e  m aste r. The loss in c u rre d  was b y  th e  
je ttis o n  o f cargo. The litig a tio n  arose in  a 
som ew hat p e cu lia r w a y . The sh ip  h a v in g  
a rriv e d , th e  agents fo r th e  sh ip  gave n o tice  to  
a ll th e  consignees o f cargo th a t th e y  w o u ld  n o t 
be a llow ed  to  rem ove th e ir  goods unless th e y  
m ade a de po s it o f 5 pe r cen t, on th e  va lue  
“  ag a inst p robab le  average c la im s.”  In  o rde r 
to  ge t th e ir  goods, c e rta in  consignees p a id  th e  
de po s it unde r p ro te s t and th e n  ra ised a c tio n  
to  ge t back th e  m oney so p a id . T hey  also sa id 
th e y  had m ade a s u ffic ie n t te n d e r, b u t th a t 
aspect o f th e  case m ay be d isregarded. In  
th e ir  p lead ings th e  p la in tiffs  added a p lea  th a t 
th e y  were n o t lia b le  to  c o n trib u te  to  general 
average on accoun t o f th e  sh ip  o r cargo (i.e., 
sacrificed  cargo) because th e  je ttis o n  was 
rendered necessary b y  th e  negligence o f the  
m aste r. T he reco rde r a t R angoon, be fore w hom  
th e  case was defended, gave e ffe c t to  th is  p lea 
and ordered th e  re tu rn  o f th e  m oney. T h is  
cou ld  o n ly  be r ig h t i f  unde r th e  circum stances 
th e re  cou ld  n o t arise  a n y  general average c la im . 
L o rd  W atson , in  d e liv e rin g  ju d g m e n t, w h ich  
reversed th e  decis ion  o f th e  reco rde r, sa id  
(6 A sp. M a r. L a w  Cas. 420 ; 61 L . T . 
R ep. a t p . 598 ; 14 A p p . Cas. a t p . 605)-: 
“  In  th e  course o f th e  a rg um e n t upon 
th is  appeal, th re e  separate p o in ts  were ra ised 
and fu lly  discussed : T he ap pe lla n ts  argued 
( i.)  th a t in n o ce n t ow ners o f cargo sacrificed  
fo r  th e  com m on good are n o t d isab led  fro m  
reco ve rin g  a general c o n trib u tio n  b y  th e  
c ircum stance  th a t th e  necessity fo r th e  
sacrifice  was b ro u g h t ab ou t b y  th e  s h ip 
m aste r’s fa u lt ; ( ii. )  th a t in  respect th e  b ills  o f 
la d in g  fo r th e  cargo o f th e  A bing ton  sp e c ia lly  
excepted 4 a n y  a c t, neg lect, o r d e fa u lt w h a t
soever o f p ilo ts , m aste r, o r crew  in  th e  m anage
m en t o r n a v ig a tio n  o f th e  sh ip ,’ th e  ow ners o f 
cargo saved are n o t, so fa r as concerns any 
qu estio n  o f c o n trib u tio n , in  a p o s itio n  to  p lead 
th e  fa u lt o f th e  m aste r,”  and th e n  th e  question  
o f te n d e r, w h ich  m ay be d isregarded.

L o rd  W atson  th e n  w e n t on to  discuss th e  
o rig in  o f th e  d o c trin e  o f general average based 
on th e  R h o d ia n  la w , and h is  o p in io n  m ay be 
sum m ed u p  in  th e  w ords o f th e  headnote 
(14 A p p . Cas. 601) : 44 T he ru les  o f m a ritim e  
la w  re la tin g  to  th e  rig h ts  and rem edies re s u ltin g  
fro m  a p ro pe r case o f je ttis o n  are : (1 ) E ach 
ow ner o f je ttis o n e d  goods becomes th e  c re d ito r 
o f sh ip  and cargo saved. (2 ) H e  has a  d ire c t

c la im  ag a inst each o f th e  ow ners o f sh ip  and 
cargo fo r a p ro  ra ta  c o n trib u tio n  tow a rds  h is 
in d e m n ity , w h ich  he can recover (a) b y  d ire c t 
a c tio n  ; (b) b y  en fo rc in g  th ro u g h  th e  sh ip 
m aste r, w ho is  h is  agent fo r th a t purpose, a 
lie n  on each pa rce l o f goods so ld  to  answ er its - 
p ro p o rtio n a te  lia b ility . ”

T hen (6 A sp . M a r. L a w  Cas. 421 ; 61
L . T . R ep. on p . 5 9 9 ; 14 A p p . Cas. on 
p . 608) L o rd  W atson  w e n t on  to  discuss th e  
exceptions to  th e  la w  o f general c o n trib u tio n , 
and he expressed h im s e lf th u s : 44 W hen a
person w ho w o u ld  o the rw ise  have been e n title d  
to  c la im  c o n trib u tio n  has, b y  h is  ow n fa u lt, 
occasioned th e  p e ril w h ich  im m e d ia te ly  gave 
rise  to  th e  c la im , i t  w o u ld  be m a n ife s tly  u n ju s t 
to  p e rm it h im  to  recover fro m  those whose goods 
are saved, a lth o u g h  th e y  m ay be sa id , in  a 
c e rta in  sense, to  have bene fited  b y  th e  sacrifice  
o f h is  p ro p e rty . In  an y  qu estio n  w ith  them  
he is  a w rongdoer, and, as such, under an 
o b lig a tio n  to  use eve ry  m eans w ith in  h is  pow er 
to  w a rd  o ff o r re p a ir th e  n a tu ra l consequences 
o f h is  w ro n g fu l a c t. H e canno t be p e rm itte d  
to  c la im  e ith e r recom pense fo r services rendered, 
o r in d e m n ity  fo r losses susta ined b y  h im , in  th e  
endeavour to  rescue p ro p e rty  w h ich  was 
im p e rille d  b y  h is  ow n to rtio u s  a c t, and  w h ich  
i t  was h is  d u ty  to  save.

A n d  th e n , a fte r a p p ro v in g  o f Schloss v . 
H e rio t (sup.), he sum s u p  th u s  (6 A s p . 
M a r. L a w  Cas. 4 2 1 ; 61 L . T . R ep . a t 
p . 600 ; 14 A p p . Cas. a t p . 6 0 9 ): 44 T he fa u lt 
o f th e  m aste r be ing  m a tte r o f adm ission, i t  
seems c lea r, upon  a u th o rity , th a t no  c o n tri
b u tio n  can be recovered b y  th e  ow ners o f th e  
Abing ton, unless th e  co n d itio n s  o rd in a rily  
e x is tin g  betw een p a rtie s  s ta n d in g  in  th a t 
re la tio n  have been v a rie d  b y  specia l c o n tra c t 
betw een th e m  and th e ir  sh ippers.”

N o w , i t  w ill be observed th a t co n te n tio n  
( ii.) ,  as above, was e x a c tly  th e  co n te n tio n  in  
The Carron P a rk  case (sup.). T h a t co n te n tio n  
( ii. )  L o rd  W atson  re fused to  decide because i t  
was n o t p roved  th a t th e  b ills  o f la d in g  d id  a ll 
co n ta in  th e  exce p tio n , b u t I  th in k  i t  is  c lear 
th a t he in se rte d  th e  rid e r : 44 U nless th e  con
d itio n s  o rd in a rily  e x is tin g  betw een p a rtie s  
s ta n d in g  in  th a t re la tio n  have been va rie d  b y  
specia l c o n tra c t betw een th e m ,”  because he 
foresaw  th a t th e  same case as subsequently 
arose in  The Carron P a rk  (sup.) m ig h t em erge. 
H e  re fused, as I  have a lre a d y  sa id , to  decide 
i t ,  b u t he p o in te d ly  sa id  th a t th e  case w ou ld  
be open w hen th e  question  o f th e  average 
a d ju s tm e n t came to  th e  fro n t.

N ow , th a t b rin g s  m e to  th e  case o f The Carron 
P a rk  (sup.) its e lf, as approved  o f in  M ilb u rn  
and Co. v . Jam aica F r u i t  Im p o rtin g  and T rad ing  
Company o f London (sup.). I  shou ld  say th a t 
I  th in k  th a t L o rd  W atson ’s o p in io n  in  Steel 
and Co. v . Scott and Co. (sup.) g ives one an 
in d ic a tio n  th a t he w o u ld  have approved  o f th e  
ju d g m e n t in  The Carron P a rk  (sup.), and  th a t 
fo r tw o  reasons. In  th e  f irs t p lace, he was 
e xa m in in g  th e  w ho le  la w , and i f  he had th o u g h t 
th a t th e  second p o in t was irre le v a n t as sta ted , 
I  th in k  he w o u ld  have sa id so, in s te a d  o f say ing
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th a t he w o u ld  n o t decide because he was n o t 
sure o f th e  fa c ts . In  th e  second place, in  h is  
general d iscussion he had c le a rly  p u t th e  ex
cep tion  as be ing  based on th e  to rtio u s  a c t o f 
the  sh ipow ner and h is  agen t, th e  c a p ta in , and 
*t was th a t concep tion  o f to rtio u s  a c t w h ich  
postu la tes an ac tio n a b le  w rong  th a t was th e  
p re v a ilin g  a rgum en t in  The Carron P a rk  (sup.) 
and M ilb u m  and Co. v . Jam a ica F r u i t  Im p o rtin g  
and T ra d in g  Company o f London (sup). A n d  
acre, aga in , we are faced w ith  th e  question  o f 
in te rfe rin g  w ith  ju dg m en ts  w h ich  have he ld  
th e  fie ld  fo r a lo ng  tim e , and on w h ich  sh ip p in g  
p ra c tice  has been based, fo r  The Carron P a rk  
(sup.) was decided in  1890 and M ilb u m  and Co. 
v- Jam aica F r u i t  Im p o rtin g  and T rad ing  
Company o f London (sup.) in  1900, and now  we 
are in  1931. I  am  the re fo re  o f o p in io n  th a t 

w o u ld  be w ro ng  fo r y o u r Lo rd sh ip s  to  h o ld  
th a t The Carron P a rk  (sup.) and M ilb u m  v . 
Jam aica F r u i t  Im p o rtin g  and T rad ing  Com
pany o f  London (sup.) were w ro n g ly  decided.

A n d  now  arises th e  la s t and m ost d iffic u lt 
qu es tio n . The Carron P a rk  (sup.) and M ilb u m  
and Co. v . Jam a ica F r u i t  Im p o rtin g  and T rad ing  
Company o f London (sup.) were b o th  cases 
^h e re  th e  cause o f th e  danger w h ich  le d  to  
he p o s itio n  o f general average was th e  n e g li- 

gence o f th e  ca p ta in . T hough unseaw orth i- 
t h *  WaS P*ea<̂ ef  ̂ ' n  The Carron P a rk  (sup.), 

^>res*<̂e n t fo u n d  ag a inst th a t p lea  and p u t 
ue negligence as a negligence d u rin g  th e  

Voyage. M ilb u m  and Co. v . Jam aica F ru it  
m porting  and T rad ing  Company o f London  

'*u p .) was a case o f c o llis io n  b y  negligence, 
•ind  th e re  is  no d o u b t th a t, had th e  tro u b le  
arisen fro m  unseaw orth iness, th e  decisions 
W ould have been, a p a rt fro m  a possib le  argu- 

en t on th e  s ta tu te  o f 1894, th e  o th e r w ay, 
o f1 ,a ? le r e exce p tio n  ag a inst fa u lt in  th e  b ill 

la d in g  does n o t cover unseaw orthiness—  
eel and another v . State L in e  Steamship

5 1 6 ; 37Cornrr JP any  (3  A sp . M a r. L a w  Cas.
_* • R ep. 333 ; 3 A p p . Cas. 721). 

to  ■es’ sect. 502, decided as i t  has been
in c lu d e  unseaw orth iness, b rin g  a b o u t a 

P s itio u  th e  same as th a t o f The Carron P a rk  
()j. P-) ’  T h is  is  w h a t has caused th e  d iffe rence  
I  o p in io n  in  th e  cou rts  be low , and

o n o t he s ita te  to  say th a t th e  firs t in c lin a tio n  
a ™ n<f  w as to  agree w ith  S c ru tto n , L .J . 
to  W rig h t, J . ; b u t in  th e  end I  have come 
fo r tR  - °PPos*te  conclus ion . The a rgum ent 

t,  r  o p in io n  is , I  w ill n o t say based, b u t 
in  fo r tifle d  fey> fh e d ic tu m  o f L o rd  H a ls b u ry  
■Sfpnfc eensA»eWs, Connie and Co. v . Thomas 
99 t  and Sons (11 A sp . M a r. L a w  Cas. 167 ; 
in c  ; ; R eP- 597 ; ( 1908) A . C. 431) w here, deal- 
L a w n ”  t llis  ve ry  section , he sa id (10 A sp . M a r. 
A  " ~ a s .a tp . l6 9 ;  9 9 L .T .R e p .a tp .5 9 8 ; (1908) 
ty j., ‘ a t P- 4 3 6 ): “  The s ta tu te  is  n o t dea ling  
it  i s average a t a ll.”  M oreover, a t firs t s ig h t, 
as ^ r t l i n g  th a t a section  w h ich  was fram ed 
neeau t0  lia b ility ,  i.e ., so to  speak, is  o f a 
rig h t 1V̂ . com P lexi° n > m ay be used to  g ive  a 
to  s fdch  does n o t o therw ise  e x is t, i.e ., so 
a rg u n f^ ’ *S , ° t  a p o s itiv e  com p lexion . The 

am ent w h ich  p re va ile d  in  th e  end w ith  me

was th is  : th e  answer to  th e  exce p tio n  o f th e  
r ig h t to  c la im  general average w h ich  was he ld  
good in  The Carron P a rk  (sup.) and M ilb u m  
and Co. v . Jam aica F r u i t  Im p o rtin g  and T rad ing  
Company o f London (sup.), w h ich  I  have a lready 
he ld  were r ig h tly  decided, tu rn e d  e n tire ly  on 
th e  question  o f w h e the r th e  sh ipow ner, as in  a 
question  w ith  th e  sh ipp e r, had  co m m itte d  an 
actio n a b le  w rong .

N ow  sect. 502 says th a t, i f  fire  is  th e  cause 
o f th e  tro u b le , th e re  is  no actio n a b le  w rong  
co m m itte d  b y  th e  sh ipow ner how ever m uch 
he m ay have caused th e  fire  ; and b y  decision 
(w h ich  here, again, I  have a lre a d y  approved) 
th is  is  exp la ine d  to  em brace fire  w hen caused 
b y  unseaw orth iness. T here fore  in  th is  case 
th e re  is  no ac tio na b le  w rong  in  w h a t th e  sh ip 
ow ner d id , and consequently th e  answ er to  
th e  excep tion  is  n o t a good one, ju s t as was 
fo u n d  in  The Carron P a rk  (sup.) and M ilb u m  
and Co. v . Jam aica F r u i t  Im p o rtin g  and T rad ing  
Company o f London (sup.). P u t in  o th e r 
w ords, th e  a rgum ent m ay read th u s  : “  The 
e ffec t o f sect. 502 is  to  in co rp o ra te  th a t section 
in  eve ry  b ill o f la d in g ,”  o r, i f  i t  is  b e tte r ex
pressed, “  to  im pose an added c o n tra c t besides 
th a t expressed in  th e  b ill o f la d in g .”  Once so 
in co rp o ra te d  o r added, th e re  is  o b v io u s ly  no 
a c tu a l w rong  co m m itte d  b y  th e  ow ner o f the  
sh ip , and th e  p rin c ip le  o f The Carron P a rk  (sup.) 
and M ilb u m  and Co. v . Jam aica F r u i t  Im p o rtin g  
and T rad ing  Company o f London (sup.) app lies. 
I  ou g h t, perhaps, to  add th a t as th e  expression 
in  sect. 502 is  “  sh a ll n o t m ake good an y  loss,”  
th e  ap pe lla n ts  argued th a t th e re  was s t ill 
an ac tio n a b le  w rong , and th a t a ll th e  s ta tu te  
d id  was to  say yo u  sh a ll n o t pa y  fo r it .  
I  th in k  th a t a rgum ent is  th e  a rgum en t o f a 
d ro w n in g  m an. A n  ac tio na b le  w rong  fo r 
w h ich  yo u  can recover n o th in g  is  a co n tra 
d ic tio n  in  te rm s.

N ow , as to  th e  d ic tu m  o f L o rd  H a lsb u ry . 
I t  was a case w here coal caugh t fire  b y  spon
taneous com bustion , and i t  was argued th a t 
th e  ow ner o f th e  re s t o f th e  coa l w h ich  had been 
dam aged b y  w a te r poured on i t  cou ld  n o t 
c la im  a general average c o n trib u tio n  because 
th e  w ho le  tro u b le  had com e fro m  w h a t was 
te rm ed  th e  in h e re n t v ice  o f th e  coa l. B u t 
L o rd  H a lsb u ry  disposed o f th a t b y  p o in tin g  
o u t th a t “  in h e re n t v ice  ”  was re a lly  a fa u lty  
expression. H a d  th e  fire  been traced  to  an 
a c tu a l fa u lt on th e  p a rt o f th e  ow ner o f the  
coa l i t  w o u ld  have been o therw ise , on the  
p rin c ip le  o f Schloss v . H e rio t (sup.), b u t the re  
was no fa u lt on th e  p a rt o f th e  ow ner o f the  
coa l. H e knew  n o th in g  w rong  ab ou t it ,  and 
th e  sh ipow ner approved w ith o u t dem ur, to  th e  
sh ip p in g  o f th a t p a rtic u la r coa l. T hen an 
a d d itio n a l a rgum ent upon  sect. 502 was b ro u g h t 
in . I t  was sa id th a t, as sect. 502 says th e  sh ip 
ow ner is  n o t to  be lia b le  to  p a y  fo r any loss 
b y  fire , he canno t be ca lled  on to  c o n trib u te  to  
general average fo r th e  b e n e fit o f th e  coal- 
ow ner, to  w h ich  th e  obvious answ er was th a t 
a general average c o n trib u tio n  does n o t res t 
on a n y  idea o f loss on th e  p a rt o f th e  person 
ca lled  to  m ake it ,  o r, in  o th e r w ords, a section
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w hich- absolves yo u  fro m  loss does n o t absolve 
yo u  fro m  som eth ing  w h ich  is  n o t loss a t a ll, 
and L o rd  H a ls b u ry  added th e  o b se rva tion  in  
qu estio n . I t  was q u ite  tru e , as he sa id , th a t 
th e  section  was n o t dea ling  w ith  general 
average, b u t none th e  less th e  re s u lt o f th e  
section m ay have an e ffec t on general average. 
I  the re fo re  th in k  th a t th e  a rgum ent I  have set 
fo rth  is  n o t d isp laced b y  L o rd  H a ls b u ry ’s 
re m a rk .

I  m ove th a t th e  appeal be d ism issed w ith  
costs.

L o rd  W a r r i n g t o n .— The respondents in  
th e  presen t appeal are th e  ow ners o f th e  steam 
sh ip  Campus and w ere p la in tiffs  in  th e  a c tio n  
in  w h ich  th e  appeal arises. The ap pe lla n ts  
are th e  ow ners o f cargo sh ipped on th e  Campus 
and were de fendants in  th e  a c tio n .

The c la im  o f th e  respondents was fo r  a con
tr ib u tio n  to  c e rta in  expenses, now  a d m itte d  
to  be general average expenses, to  w h ich  th e  
ap pe lla n ts , as cargo ow ners, w o u ld  p r im d  fac ie  
be bound to  c o n trib u te . T h e y  defended th e  
a c tio n  on th e  g ro un d  th a t th e  em ergency g iv in g  
rise  to  th e  e xp e n d itu re  was caused b y  th e  
unseaw orthiness o f th e  sh ip , and th a t th e  
shipow ners w ere th e re fo re  in  d e fa u lt, and, 
under th e  w e ll-e s ta b lishe d  p rin c ip le s  o f th e  la w  
o f general average, were debarred fro m  c la im in g  
c o n trib u tio n  fro m  th e  ow ners o f th e  cargo. 
These p rin c ip le s  are s ta te d  in  th e  ju d g m e n t o f 
th e  J u d ic ia l C om m ittee  p repared b y  L o rd  
W atson  in  Strang, Steel and Co. v . Scott and  
Co. (6 A sp . M a r. L a w  Cas. 4 1 9 ; 61 L . T . 
R ep. a t p . 5 9 9 ; 14 A p p . Cas. a t p . 607), 
and as so s ta te d  are n o t in  d isp u te . T o  th is  
defence i t  was re p lie d  b y  th e  respondents th a t 
under th e  p ro v is io n s  o f sect. 502 o f th e  M erchan t 
S h ipp ing  A c t 1894, th e y  were unde r no lia b ility  
to  th e  ap pe lla n ts  fo r loss o r dam age to  th e ir  
goods, and w ere the re fo re  n o t in  d e fa u lt, in  
sp ite  o f th e  fa c t th a t th e y  had  co m m itte d  a 
breach o f th e  c o n tra c t o f ca rriage  in  respect o f 
th e  unseaw orth iness o f th e  sh ip . T he question , 
the re fo re , in  th e  a c tio n  is  w h e the r th e  re p ly  o f 
th e  respondents is  w e ll founded. I t  was re jec ted  
b y  W rig h t, J ., w ho dism issed th e  a c tio n . In  
th e  C o u rt o f A ppea l i t  was accepted b y  th e  
m a jo rity , G reer and Slesser, L .J J . ; S c ru tto n , 
L .J . d issen ting .

The m a te ria l fa c ts  on th is  p o in t are no lo nger 
in  d isp u te , and I  w ill o n ly  sum m arise th e  
re s u lt.

The tro u b le  was fire  on bo a rd  a ris in g  fro m  
th e  cha racte r and c o n d itio n  o f th e  coa l ca rrie d  
in  th e  bunke rs, and th e  dam age to  cargo was 
occasioned b y  th e  near p ro x im ity  o f one o f th e  
ho lds, in  w h ich  m aize was sto red , to  a b u n ke r, 
th e  coa l in  w h ic h  to o k  fire , and th e  in s u ffic ie n t 
p ro te c tio n  o f th e  h o ld  ag a inst fire  in  th e  b u n ke r. 
These circum stances w ere fo u n d  b y  W rig h t, J . 
to  c o n s titu te  unseaw orth iness causing th e  loss 
o f and dam age to  cargo, and th is  fin d in g  is  
accepted.

The m a te ria l p a rt o f sect. 502 is  as fo llo w s  :
502. The owner o f a B ritis h  seagoing ship o r 

any share there in sha ll no t be lia b le  to  make good

to  any extent w hatever any loss o r damage 
happening w ith o u t his actua l fa u lt o r p r iv ity  in  the 
fo llow ing  cases, nam ely, (i) W here any goods, 
m erchandise, o r other th ings whatsoever taken in  
o r p u t on board his ship are lo s t o r damaged by 
reason o f fire  on board the ship.

In  th e  presen t case th e  loss o f o r dam age to  
th e  a p p e lla n ts ’ cargo happened b y  reason o f 
fire  on boa rd  th e  sh ip , and w ith o u t a n y  a c tu a l 
fa u lt o r p r iv ity  on th e  p a rt o f th e  respondents, 
th e  sh ipow ners. T he shipow ners w ere th e re fo re  
co m p le te ly  freed  fro m  a n y  lia b ilit y  to  m ake 
good such loss o r dam age. I t  is  n o t a lleged 
th a t th e  breach o f th e  o rd in a ry  im p lie d  w a r
ra n ty  o f seaw orth iness gave rise  to  an y  o th e r 
p e cun ia ry  c la im .

The firs t qu estio n  to  be decided is  w h a t, 
unde r th e  c ircum stances, is  th e  tru e  e ffe c t o f 
th e  c o n tra c t o f ca rriage  in  th e  presen t case. 
In  m y o p in io n , inasm uch as th e re  is  n o th in g  in  
th e  c o n tra c t expressed in  th e  b ill o f la d in g  b y  
re ference to  th e  c h a rte r-p a rty  to  exclude th e  
o p e ra tio n  o f sect. 502, th e  p ro v is io n s  o f th a t 
section  becom e an a d d itio n  to  th e  te rm s 
expressed in  such c o n tra c t. I  am  fu rth e r o f 
o p in io n , on  th e  a u th o rity  o f In g ra m  and Royle  
v . Services M a ritim e s  du T r ip o r t  L im ite d  (sup .), 
th a t th e  te rm s o f th e  sectio n  are o p e ra tive , 
n o tw ith s ta n d in g  th a t th e  cause o f th e  tro u b le  
was th e  unseaw orth iness o f th e  sh ip . I t  fo llow s 
th a t in  th e  presen t case no p a rt o f th e  loss o f o r 
dam age to  th e  cargo can be recovered fro m  th e  
sh ipow ners, b u t th e  w ho le  o f i t  fa lls  upon th e  
cargo ow ners them selves. O n th e  o th e r hand, 
o f course, a n y  dam age to  th e  sh ip  fa lls  to  be 
borne b y  th e  sh ipow ner.

T he n e x t qu estio n  is , how  does th e  c o n tra c t 
betw een th e  sh ipow ner and th e  cargo ow ner 
a ffe c t th e  r ig h t o f th e  fo rm e r to  c o n trib u tio n  
b y  th e  la tte r  to  general average expenses? I  
agree w ith  G reer, L .J . th a t th e  r ig h t to  con
tr ib u tio n  arises W henever th e  e xp e n d itu re  is  
in c u rre d  o r th e  sacrifice  m ade in  th e  in te re s t 
o f b o th  th e  p a rtie s  and  n o t o f one o f th e m  alone. 
In  th e  presen t case, inasm uch as th e  w ho le  o f 
th e  loss o f o r dam age to  th e  cargo fa lls  on th e  
cargo ow ner, th e  e xp e n d itu re  in  question  is 
in cu rre d  in  th e  in te re s t o f b o th  p a rtie s , and  a 
due p ro p o rtio n  th e re o f in  th e  shape o f con
tr ib u tio n  in  general average w o u ld  be recove r
ab le b y  th e  sh ipow ner.

I f  th e  im m u n ity  o f th e  sh ipow ner were 
d e rive d  s im p ly  fro m  a b ill o f la d in g  ab so lv ing  
h im  fro m  lia b ilit y  in  th e  even t w h ic h  happened 
th e  case w o u ld  be com p le te ly  covered b y  The 
Carron P a rk  (sup.) and  M ilb u rn  v . Jam aica  
F r u i t  Im p o rtin g  and T ra d in g  Company o f 
London (sup.). Can i t  m ake a n y  d iffe rence  th a t 
th e  im m u n ity  is  fb u n d  in  th e  added te rm  
sup p lied  b y  sect. 502 ? I  can see no lo g ica l 
reason fo r so h o ld in g . T he s ta tu to ry  p ro v is io n  
is  as m uch  p a rt o f th e  c o n tra c t as i f  th e  p a rtie s  
ha d  w ritte n  i t  o u t in  th e  b ill o f la d in g  its e lf. 
In  m y  ju d g m e n t, th e re fo re , th e  decisions in  
th e  tw o  cases above m en tioned  are ap p licab le  
to  th e  presen t case. I  agree th a t th e y  were 
r ig h tly  decided, b u t even i f  I  were d o u b tfu l 
on  th is  p o in t I  shou ld  n o t, fo r reasons expressed
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in  th e  o p in io n  o f m y  nob le  and lea rned  frie n d  
L o rd  D u n e d in , w h ich  I  have had th e  advantage 
o f rea d ing , have been p repared now  to  ove rru le  
the m .

I  am  o f o p in io n , th e re fo re , th a t th e  o rde r 
o f th e  C o u rt o f A ppea l, reve rs ing  th e  ju d g m e n t 
o f W rig h t, J . in  th e  o rig in a l a c tio n , shou ld  be 
a ffirm ed .

As to  th e  co u n te rc la im , I  agree th a t th e  o rde r 
appealed fro m  shou ld  be a ffirm ed .

I t  rem a ins o n ly  to  say a few  w ords ab ou t 
th e  d ic tu m  o f L o rd  H a ls b u ry  in  Greenshields, 
Cowie, and Co. v . Thomas Stephens and Sons 
(11 A sp . M a r. L a w  Cas. i6 7 ; 99 L . T . R ep. 
a t p . 598 ; (1908) A . C. a t p . 430), th a t 
“  sect. 502 is  n o t d e a ling  w ith  questions o f 
general average.”  O n th e  fa c ts  o f th a t case 
th e  p ro v is io n  o f sect. 502 was re a lly  irre le v a n t 
to  th e  c la im  o f th e  cargo ow ner to  c o n trib u tio n  
b y  th e  sh ip , and  th e  s ta te m e n t o f L o rd  H a ls b u ry  
was a d ic tu m  o n ly . B u t th o u g h , in  a sense, 
* t is  tru e  th a t th e  section  is  n o t d e a lin g  w ith  
general average, y e t w hen, as in  th e  present 
oase, its  p ro v is io n s  becom e an added te rm  o f 
th e  c o n tra c t o f ca rriage , and th e  rig h ts  and 
lia b ilit ie s  o f th e  several p a rtie s  to  c o n trib u tio n  
ln  general average depend, as th e y  do, upon 
th e  te rm s o f th e  c o n tra c t, th e  p ro v is io n s  o f th e  
section o f necessity a ffe c t those rig h ts  and 
» a b ilitie s .

O n th e  w ho le  I  agree th a t th e  appeal shou ld  
be dism issed w ith  costs.

L o rd  W a r r i n g t o n .— I  have been asked to  
«ay th a t m y  nob le  and  learned frie n d  L o rd  
M acm illa n  concurs in  th e  ju dg m en ts  th a t have 
been de live red .

L o rd  A t k i n .— The qu estio n  in  th e  present 
case arises on th e  c la im  o f th e  respondents, 
th e  ow ners o f th e  steam sh ip Campus, aga inst 
th e  ap p e lla n ts , th e  ow ners o f a g ra in  cargo 
shipped on board  th e  Campus, fo r  c o n trib u tio n  
ln  respect o f a general average exp e n d itu re  
occasioned to  a v e rt a loss caused b y  fire  on 
board. T he ap pe lla n ts  re p ly  th a t th e  fire  was 
caused b y  th e  respondents’ fa u lt in  th a t i t  
was due to  unseaw orth iness o f th e  sh ip . The 
r cspondents re jo in  th a t th e  ap pe lla n ts  canno t 
r c ly  on  an y  such fa u lt b y  reason o f th e  p ro - 
^•sions o f sect. 502 o f th e  M erchan t S h ipp ing  
A c t 1894. T h is  raises an in te re s tin g  issue in  
he la w  o f general average, a t one tim e  th e  

sub ject o f co n tro ve rsy , b u t, as I  ve n tu re  to  
sUggest to  y o u r L o rd sh ip s , now  s e ttle d  b y  
a u th o rity  o f th e  C o u rt o f A pp ea l and accepted 

th e  s h ip p in g  w o rld  fo r  ab ou t a gene ra tion , 
tv« ° n ly  be necessary to  deal s h o rtly  w ith  
he fa c ts , as m any o f th e  issues th a t arose in  
he course o f th e  proceedings have disappeared 
n th e  progress o f th e  case to  th is  H ouse.

^h e  sh ip  proceeded fro m  C a rd iff w ith  a 
- g o  o f coa l and s u ffic ie n t bunke rs to  ta k e  he r 

i —W ards to  th e  A rg e n tin e  and p a rt o f th e  w a y 
*ne. O n h e r w a y o u t she was cha rte red  b y  

»  A rg e n tin e  com pany on th e  te rm s o f th e  
cn trocon  c h a rte r-p a rty  to  lo a d  a cargo o f g ra in  
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a t A rg e n tin e  p o rts  and proceed to  a C o n tin e n ta l 
o r U n ite d  K in g d o m  p o rt. The excep tion  clause 
o f th e  ch a rte r p rov ides : “  The steam er sha ll
n o t be lia b le  fo r loss o r dam age occasioned 
b y  . . . fire  fro m  an y  cause o r wheresoever
occu rrin g  . . . even w hen occasioned b y
th e  negligence, d e fa u lt o r e rro r o f ju d g m e n t o f 
th e  m aste r, m a rine rs  o r o th e r servants o f the  
shipow ners o r persons fo r  w hom  th e y  m ay 
be responsib le .”  T he c h a rte r also p ro v id e s : 
“ A verage i f  a n y  payab le  acco rd ing  to  Y o rk - 
A n tw e rp  R u les 1924.”  The sh ip  d u ly  loaded 
a cargo o f m aize under b ills  o f la d in g  o f w h ich  
th e  ap pe lla n ts  are th e  ho lders, w h ic h  m ere ly  
in co rp o ra te  th e  te rm s o f th e  ch a rte r as to  
excep tions and expressly repea t th e  te rm s 
a d o p tin g  th e  Y o tk -A n tw e rp  R u les o f 1924. 
H a v in g  rece ived a fu ll cargo she s ta rte d  on h e r 
hom ew ard voyage, b u t before she le ft  th e  P la te  
fire  b ro ke  o u t in  th e  bunkers and reached 
p a rt o f th e  cargo. T he sh ip  in  consequence 
p u t in  to  M on tevideo , d ischarged p a rt o f th e  
dam aged cargo, and in c u rre d  exp e n d itu re  
w h ich , i t  is  com m on g round , was general 
average e xp e n d itu re . The question  in  d ispu te  
is  w h e the r th e  sh ip  can recover a c o n trib u tio n  
fo r  i t  fro m  th e  cargo. I t  has been fo u n d  th a t 
th e  fire  was due to  unseaw orthiness w ith o u t th e  
fa u lt o r p r iv ity  o f th e  ow ners. T he sh ip  th e re 
fo re  canno t re ly  on  th e  exceptions w h ich  are 
n o t so d ra w n  as to  in c lu d e  unseaw orth iness. 
In  these circum stances th e  cargo owners 
a p p a re n tly  th o u g h t them selves in  a p o s itio n  
to  cou n te r-c la im  fo r dam age to  th e ir  cargo 
caused b y  fire , in c lu d in g  th e  general average 
c o n trib u tio n , i f  a n y , to  w h ich  th e y  were lia b le . 
T h is  c la im  was defeated b y  th e  p ro v is io n s  o f 
sect. 502 o f th e  M erchan t S h ip p in g  A c t. I t  
was contended b y  th e  cargo ow ners th a t th e  
p ro te c tio n  g ive n  b y  th e  section was n o t extended 
to  cases o f fire  o ccu rrin g  in  an unseaw orthy 
sh ip . I  am  sa tis fie d  th a t th is  co n te n tio n  fa ils . 
I t  has been decided to  th e  c o n tra ry  in  th e  
C o u rt o f A p p e a l; I  see no reason w h y  a con
d itio n  so im p o rta n t, and, i f  in c lu d e d , so ea s ily  
expressed, shou ld  be read in to  a clause w h ich  
was o b v io u s ly  in te n d e d  to  g ive  re lie f aga inst 
p o ss ib ly  ove rw h e lm ing  cla im s to  shipow ners 
w ho were them selves n o t in  a c tu a l fa u lt.

T he case the re fo re  before us has been con
fin e d  to  th e  shipow ners’ c la im  fo r c o n trib u tio n . 
T he answ er o f th e  cargo ow ner is  based on th e  
fin d in g  th a t th e  fire  was due to  unseaw orthiness. 
The sh ipow ner, says th e  cargo ow ner, cannot 
c la im  c o n trib u tio n  w here th e  p e ril th re a te n in g  
th e  w ho le  ad ven tu re  is  due to  h is  fa u lt. The 
re p ly  o f th e  sh ipow ner is  th a t such a defence 
can o n ly  be m ade w here th e  a lleged fa u lt is 
an ac tio na b le  w rong , and th a t i t  has been 
h e ld  th a t w here th e  c o n tra c t o f ca rriage  re lieves 
th e  sh ipow ner fro m  re s p o n s ib ility  fo r w h a t 
o therw ise  w o u ld  be an actio na b le  w rong  th e  
ru le  no lo ng e r app lies, and th a t in  th e  present 
case th e  s ta tu te  has th e  same e ffe c t as an 
express exce p tio n  re lie v in g  th e  sh ipow ner 
fro m  lia b ility  fo r unseaw orth iness causing fire . 
T he cargo ow ner in  th is  H ouse has m ade a 
doub le  re jo in d e r. In  th e  firs t place he a tta cks

K K
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th e  decisions w h ich  a llo w  th e  sh ipow ner in  
genera l average to  re ly  upon c o n tra c tu a l 
excep tions to  re lie ve  h im s e lf o f th e  consequences 
o f f a u lt ; in  th e  second place he says th a t 
assum ing such decisions to  s tand , th e  s ta tu to ry  
p ro v is io ns  have n o t th e  same e ffe c t and canno t 
he used as h a v in g  a n y  in fluence  a t a ll on  any 
q u e s tio n  o f general average.

I t  is  now  w e ll estab lished in  o u r m u n ic ip a l 
la w  th a t a sh ipow ner canno t c la im  a c o n trib u 
tio n  fo r  a general average sacrifice  o r e xp e n d i
tu re  w here th e  p e ril th a t occasioned th e  sacrifice  
o r exp e n d itu re  was due to  th e  fa u lt o f h im s e lf 
o r h is  servan ts. B u t th is  p ro p o s itio n  is  o f lit t le  
p ra c tic a l va lue  u n t il a  co rre c t co n n o ta tio n  is  
g ive n  to  th e  w o rd  “  fa u lt.”  T he firs t appear
ance o f th e  d o c trin e  in  a re p o rte d  case so fa r 
as I  am  aw are is  to  be fo u n d  in  Schloss v . H erio t 
(sup.). T h a t was an a c tio n  b y  a sh ipow ner 
ag a inst cargo ow ner fo r c o n trib u tio n  in  respect 
o f a  general average loss. The de fendan t fo r a 
fo u rth  p lea  ave rred  th a t th e  sh ip  was unsea- 
w o rth y  a t th e  com m encem ent o f th e  voyage, 
a n d  th a t th e  average loss “  was caused and 
occasioned and arose and happened fro m  and 
in  consequence o f such unseaw orth iness.”  The 
case was decided on de m urre r, counsel fo r  th e  
de fendan t a rg u in g  th a t th e  p lea  was good in 
asm uch as i t  showed th a t th e  loss was occa
sioned b y  th e  a c tio n a b le  negligence and  m is
conduct o f th e  p la in t if f  h im se lf. E rie , C .J., in  
g iv in g  ju d g m e n t, sa id  (14 C. B . (N . S .), on  p . 
■641): “  The fo u rth  p lea , I  th in k , is  a good one. 
I t  shows th a t th e  p la in t if f  was h im s e lf th e  
cause o f th e  loss— th a t h is  ac tio n a b le  negligence 
and m isco nd uct p roduced th e  v e ry  dam age fo r 
w h ich  he seeks to  recover c o n trib u tio n  fro m  
th e  de fendants. F u rth e r, I  am  o f o p in io n  th a t, 
i f  necessary, th e  p lea  is  susta inab le  on th e  
g ro un d  th a t th e  de fendants w o u ld  be e n title d  
in  a cross-action  to  recover back th e  w ho le  sum  
c la im ed  b y  th e  p la in t if f  in  th is  a c tio n .”  W ille s
J . and K e a tin g , J . concurred . I t  is  p la in  th a t 
th e  decis ion  in  th a t case proceeded on th e  fo o tin g  
th a t th e  fa u lt re lie d  on was a c tio n a b le : th e  
firs t head o f th e  ju d g m e n t is  th a t th e  p la in t if f  
h im s e lf caused th e  loss b y  h is  a c tio n a b le  n e g li
gence and m is c o n d u c t; th e  second head is  
c irc u ity  o f a c tio n  w h ich  necessarily in v o lv e d  
a c tio n a b le  fa u lt. In  Prehn  v . B a ile y  and others 
(4  A sp. M a r. L a w  Cas. 465 ; 45 L . T . R ep. 3 9 9 ; 6 
P rob . D iv . 127), th e  ow ner o f a sh ip  w h ic h  had 
been sunk b y  a c o llis io n  fo r w h ich  th e  sh ip  was to  
blam e had ra ised  th e  sh ip , and h a v in  g lim ite d  h is  
lia b ility  in  accordance w ith  th e  s ta tu te  c la im ed 
a  c o n trib u tio n  fro m  th e  cargo ow ner fo r e ith e r 
salvage o r general average. The C o u rt o f 
A ppea l re fused c o n trib u tio n , B re tt, L .J . saying  
i f  th e  general average c o n trib u tio n  arose b y  
reason o f a d e fa u lt o f h is  he canno t c la im  a n y
th in g . C o tto n , L .J . sa id  th a t i t  w o u ld  be 
ag a ins t e q u ity  to  say th a t a person w ho h im 
s e lf has done th e  w ro n g fu l a c t w h ich  caused 
th e  e xp e n d itu re  sh a ll c la im  fro m  anyone else.
I  th in k  i t  p la in  th a t B re tt, L .J ., in  speaking o f 
“  d e fa u lt,”  and C o tto n , L .J ., in  speaking o f 
“  w ro n g fu l a c t,”  had in  m in d  th e  class o f a c t 
w h ich  was th e  su b je c t o f th e ir  d iscussion,

na m e ly , an a c tio n a b le  w rong , in  th a t case 
negligence causing c o llis io n . S im ila rly  in  
S trang, Steel and Co. v . Scott and Co. (6 A sp. 
M ar. L a w  Cas. 421 ; 61 L . T . R ep. a t p . 599 ; 
14 A p p . Cas., a t p . 608), L o rd  W atson , in  
s ta tin g  th e  p rin c ip le  th a t w here a person has 
b y  h is  ow n fa u lt occasioned th e  p e ril i t  w o u ld  
be u n ju s t to  p e rm it h im  to  recover fro m  th e  
cargo ow ners, proceeds to  say th a t in  an y  
question  w ith  th e m  he is  a “  w rongdoer ”  and 
m u st seek to  m itig a te  th e  consequences o f h is  
“  w ro n g fu l a c t.”  H e  th e n  re fe rs to  th e  p ro 
p e rty  im p e rille d  “  b y  h is  ow n to rtio u s  a c t ”  and 
c ites  Schloss v . H e rio t (sup.) as th e  le ad ing  
E n g lish  a u th o rity . The E n g lish  la w  on th is  
m a tte r is  to  be fo u n d  in  these a u th o ritie s  ; and 
I  can fin d  no tra ce  o f a n y  p rin c ip le  o th e r th a n  
th a t th e  fa u lt w h ich  deprives th e  c la im a n t o f 
h is  r ig h t to  c o n trib u tio n  m u st be fa u lt w h ich  
is  an  a c tio n a b le  fa u lt ag a inst th e  person fro m  
w hom  c o n trib u tio n  is  c la im ed . A  s ta tu to ry  
lim ita tio n  o f lia b ility  o f course does n o t de feat 
th e  p r in c ip le : i t  leaves th e  fa u lt ac tio na b le , 
as was decided in  The E ttr ic k  (sup.). I  m yse lf 
fin d  i t  d iff ic u lt to  conceive o f a  fa u lt in  th is  
re la tio n  w h ich , th o u g h  n o t a c tio n a b le , is  y e t in  
some m anner so b la m e w o rth y  as to  de p rive  
th e  p a rty  o f h is  r ig h t to  c o n trib u tio n . I t  is 
fu rth e r to  be no ted  th a t th e  p rin c ip le  does n o t 
p re ve n t an  a c t w h ich  o therw ise  com plies w ith  
th e  c o n d itio n s  fro m  be ing  a general average 
a c t. F o r such a purpose one does n o t lo o k  a t 
th e  cause o f th e  p e ril, b u t th e  q u a lity  o f th e  
acts done to  a v e rt i t .  In  o th e r w ords, a cargo 
ow ner w ho has suffered a general average 
sacrifice  m ay c la im  c o n trib u tio n  fro m  h is  fe llo w  
cargo ow ners th o u g h  th e  p e ril be in c u rre d  b y  
th e  negligence o f th e  sh ip . I f  a n y  a u th o rity  be 
re q u ire d  fo r th is  i t  is  to  be fo u n d  in  Strang, Steel 
and Co. v . Scott and Co. (sup.). T he question , 
th e re fo re , a lw ays is  one o f th e  im m e d ia te  
re la tio n s  betw een th e  c la im a n t fo r  c o n trib u tio n  
and th e  c o n trib u to ry  in te re s ts .

I  have d w e lt upon th e  necessity fo r  th e  fa u lt 
to  be ac tio na b le  to  illu s tra te  th e  cases re lie d  
on b y  th e  sh ipow ner w h ic h  seem to  m e to  
decide th a t, w here th e  a c t causing th e  p e ril is  
b y  co n ve n tio n  o f th e  p a rtie s  n o t ac tio na b le , th e  
c la im a n t w ho has co m m itte d  th e  a c t is  n o t 
p rec luded  fro m  o b ta in in g  c o n trib u tio n .

T he firs t o f these is  The C anon  P a rk  (sup.), 
decided b y  S ir Jam es H annen in  1890. There 
a cargo o f sugar was loaded on th e  de fendan t’s 
sh ip  on th e  te rm s o f a c h a rte r-p a rty  w h ich  con
ta in e d  an exce p tio n  clause, “  neg lect o r d e fa u lt 
w hatsoever o f th e  p ilo t m aste r crew  o r o th e r 
servants o f th e  sh ipow ne r a lw ays excepted .”  
The cargo was dam aged b y  w a te r th ro u g h  a 
va lve  be in g  n e g lig e n tly  le ft  open b y  one o f the  
engineers o f th e  vessel. The a c tio n  was fo r 
dam age to  cargo ; th e  sh ipow ner p leaded the  
exce p tio n  and cou n te r-c la im e d  fo r a general 
average c o n trib u tio n . The P res ide n t gave 
e ffe c t to  th e  exce p tio n  on th e  c la im , and  he ld  
th e  sh ipow ner e n title d  to  c o n trib u tio n  in  
general average. H e  says (6 A sp . M a r. La w  
Cas. a t p . 545 ; 63 L . T . R ep. a t p . 358 ; 
15 P rob . D iv . a t p . 207) : “  The c la im  fo r
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c o n trib u tio n  as general average canno t be m a in 
ta in e d  w here i t  arises o u t o f a n y  negligence fo r 
w h ich  th e  sh ipow ner is  responsib le  ; b u t 
negligence fo r w h ich  he is  n o t responsib le  is  as 
fo re ig n  to  h im  as to  th e  person w ho has suffered 
b y  i t . ”  A fte r c itin g  fro m  L o rd  W atson in  Strang, 
Steel and Co. v . Scott and Co. (sup.), he p ro 
ceeds : “  H ere  i t  appears to  me th a t th e  re la tio n  
o f th e  goods ow ner to  th e  sh ipow ner has been 
a lte re d  b y  th e  c o n tra c t— th a t th e  sh ipow ner 
sh a ll n o t be responsib le  fo r  th e  negligence o f 
h is  se rvants in  th e  events w h ich  have hap
pened.”  T h is  decis ion , w h ic h  was c ritic is e d  
a t th e  tim e  b y  a w rite r o f g re a t a u th o rity  on 
such m a tte rs , th e  la te  Judge C arver, in  h is  w o rk , 
C arriage o f Goods b y  Sea, 4 th  e d it., s. 373 (b), 
was a ffirm e d  and fo llo w e d  b y  th e  C ourt o f 
A ppea l in  M ilb u m  and Co. v . Jam a ica F ru it  
Im portin g  and T rad ing  Company o f London  
(sup.). j n  th a t case th e  shipow ners had  cha r
te red  th e  P o rt V ic to r to  th e  de fendants b y  a 
c h a rte r-p a rty  w h ich  con ta ined  an excep tion  
clause, “  negligence o f th e  m aster . . .  o r 
o th e r se rvants o f th e  sh ipow ner o r cha rte re rs 
a lw ays m u tu a lly  excepted .”  T he ca p ta in  was 
to  be a t lib e r ty  to  s ign  b ills  o f la d in g  a t any 
ra te  o f fre ig h t th e  cha rte re rs m ig h t choose 
w ith o u t p re ju d ice  to  th e  s tip u la tio n s  o f th e  
c h a rte r-p a rty , and  th e  cha rte re rs  agreed to  
tn d e m n ify  th e  ow ners fro m  a n y  consequence 
th a t m ig h t arise  fro m  th e  ca p ta in  s ig n in g  b ills  

D u rin g  th e  cu rre n cy  o f th e  ch a rte r 
th e  ca p ta in  b y  th e  cha rte re rs ’ in s tru c tio n s  
Slgned b ills  o f la d in g  fo r cargo w ith o u t a 
negligence clause. T he sh ip  co llid e d  w ith  
ano the r sh ip  th ro u g h  th e  negligence o f th e  
cap ta in . T he sh ip  in  consequence in cu rre d  
ce rta in  general average e xp e n d itu re . The sh ip - 
°?Tne.rs sue(i  th e  cha rte re rs fo r an  in d e m n ity , 
a lleg in g  th a t b y  reason o f th e  absence o f th e  
negligence clause th e y  had  lo s t th e ir  r ig h t to  
a c o n trib u tio n  ag a inst th e  b ill o f la d in g  ho lders, 
th e  defence, argued b y  M r. C arver, K .C ., and 
fte - S c ru tto n , was th a t i f  th e  b ills  o f la d in g  
nad con ta ined  a negligence clause s t ill th e  sh ip - 
J '^n c r w o u ld  n o t have been e n title d  to  con- 
r ib u tio n , and th a t th e  decis ion  in  The Carron  
aTk (sup.) was w rong . T he c o u rt b y  a 

M a jo rity , A . L . S m ith , L .J . and R om er, L .J . ; 
au gh an -W illia m s, L .J . d issen ting , gave ju d g - 
en t fo r th e  sh ipow ner and a ffirm e d  The 
a rron  P a rk  (sup.). A . L . S m ith , L .J ., a judge  

io  *a r8e experience in  these m a tte rs , said 
i  A sp. M a r. L a w  Cas. a t p . 124 ; 83 

T - R ep. a t p . 3 2 3 ; (1900) 2 Q . B . a t 
v  5 4 6 ): “ ,T o  create th e  sh ipow ner a  w rong- 

°e r as regards th e  cargo ow ner th e re  m ust 
c th e  breach o f some d u ty , and., i f  b y  agree- 

betw een th e  tw o  i t  has been agreed th a t 
b ^  -1 k e no breach o f d u ty  fo r  th e  m aster to  
b e t?U llty  ° f  negbgence, in  o th e r w ords, th a t as 
sha]Te?n th e  tw o  th e  negligence o f th e  m aster 
th a t ■* a lw ay s excepted, i t  can no t be sa id 
OWn ' t  is  a breach o f d u ty  tow a rds  th e  cargo 

er to r th e  m aster to  be g u ilty  o f th a t w h ich  
shn iuu1®0 ow ner and sh ipow ner have agreed 
ex be no breach o f d u ty  a t a ll.”  R om er, L .J . 
■^Pressed th e  same reason ing, p o in tin g  o u t

th a t w ith  th e  negligence clause a t th e  m om ent 
o f th e  sacrifice  sh ipow ner and cargo ow ner 
betw een them selves stood on a fo o tin g  o f 
e q u a lity .

S ince th a t da te  th e  decis ion  has stood u n 
d is tu rb e d  b y  an y  a u th o rity . I t  has been 
fo llo w e d  in  S co tland . Countless co n tra c ts  o f 
ca rriage b y  sea m u st have been m ade on th e  
fo o tin g  th a t i t  was co rre c t, and general average 
c la im s ad ju s te d  a cco rd in g ly . E ven  i f  one w ere 
to  assume th a t had th e  case a t th e  tim e  com e 
on appeal fo r  decis ion  before y o u r Lo rdsh ips , 
th e  balance o f a rgum ent w o u ld  have been on 
th e  side o f th e  cargo ow ners, I  apprehend th a t 
a t th e  p resen t da te  y o u r Lo rd sh ip s  w o u ld  have 
fe lt  th e  g rea test d iffic u lty  in  o v e rru lin g  a 
decis ion  n o t unreasonable in  its e lf upon  w h ich  
so m an y people have acted and reg u la ted  th e ir  
m u tu a l o b lig a tio n s  in  an im p o rta n t b ra nch  o f 
com m erce. I t  is  n o te w o rth y  th a t th e  s ta tu to ry  
exceptions in  th e  C arriage o f Goods b y  Sea 
A c t 1924 m u st have been agreed to  on th e  
fo o tin g  th a t th e  la w  was as la id  dow n in  these 
cases. I  shou ld  the re fo re  m yse lf have been 
co n te n t to  accept th e  decis ion  on th is  ground 
alone. B u t I  th in k  th e  reason ing co rre c t. I f  
b y  co n ve n tio n  betw een th e  p a rtie s  th e  so-ca lled 
fa u lt is  an a c t w h ich  is  n o t a c tio n a b le , as 
betw een th e m  th e  fo u n d a tio n  fo r th e  d o c trin e  
in vo ke d  disappears. I t  is  no longer a w rong  
o f th e  sh ipow ner w h ich  has caused th e  p e ril : 
i t  is  no  longer in e q u ita b le  fo r  h im  to  enforce a 
c o n trib u tio n . Counsel fo r th e  cargo ow ner 
fe ll back upon  an o the r a rgum en t. Assum e, 
th e y  sa id , th a t th e  sh ip  recovers i f  th e  excep
tio n  is  so d ra w n  as exp ressly to  d isp lace the  
d u ty , as b y  say ing  negligence excepted, y e t i f  
th e  exce p tio n  does n o t exp ressly d isp lace th e  
d u ty  b u t m ere ly  says th a t th e  sh ip  is  n o t 
responsib le  fo r  th e  consequences o f th e  n e g li
gence th e n  th e  o rig in a l p rin c ip le  su rv ives. M y 
L o rd s , th is  seems to  m e m uch to o  n a rro w  a 
v ie w  to  fin d  a place in  th e  co n s tru c tio n  o f a 
com m ercia l c o n tra c t. T he o b je c t o f th e  excep
tio n  is  to  p ro te c t th e  person c o m m ittin g  
th e  a c t in  question  fro m  lia b ility  fo r any 
consequences o f i t  ; and th is  is  e ffe c tiv e ly  
secured w he the r i t  is  sa id  th a t th e re  sh a ll be 
no d u ty  to  a vo id  d o in g  th e  a c t, o r no  o b lig a tio n  
to  pa y  an y  com pensation i f  i t  is  done. B o th  
fo rm s o f w ords, acco rd ing  to  E n g lis h  la w , 
p re ve n t a n y  lia b ility  fro m  a ris in g  e ith e r in  
c o n tra c t o r to r t .

I  th in k  th a t u p  to  th is  p o in t th e re  has 
been no d iffe re nce  o f o p in io n  in  th e  cou rts  
be low . I  see no d is p o s itio n  on th e  p a rt o f 
W rig h t, J . o r S c ru tto n , L .J . to  question  the  
correctness o f th e  decisions in  The C anon  
P a rk  (sup.) and  in  M ilb u m  and Co. v . Jam aica  
F r u i t  Im p o rtin g  and T rad ing  Company o f  
London (sup.). T he o n ly  d iffe rence  has been 
upon  th e  e ffec t o f sect. 502. As a m a tte r o f 
p rin c ip le  I  am  unab le  to  see an y  d is tin c tio n  
in  th is  c o n te x t betw een a c o n tra c tu a l excep tion  
and  a s ta tu to ry  e xce p tio n . I f  th e  w ords o f 
th e  s ta tu te  had been w ritte n  in to  th e  ch a rte r- 
p a rty  th e re  cou ld  be no d o u b t th a t th e  r ig h t 
to  c o n trib u tio n  w o u ld  n o t be de feated , a lw ays
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assum ing th a t The Carrón P a rk  (sup.) was, as 
I  have he ld , r ig h tly  decided. T h a t th e  a c t o r 
om iss ion  is  m ade b y  s ta tu te  n o t ac tio na b le , 
ra th e r th a n  b y  agreem ent, can h a rd ly  be a 
c ircu m sta nce  a ffe c tin g  th e  u ltim a te  lia b ility .  
B y  th e  m ost e ffe c tive  m e thod  i t  is  p rescribed 
th a t in  cases fa llin g  w ith in  th e  s ta tu te  the re  
is  no ac tio na b le  fa u lt. I f  so th e  r ig h t to  
c o n trib u tio n  is  n o t destroyed . W ith  un fe igned  
respect to  th e  tw o  v e ry  learned judges w ho 
to o k  a d iffe re n t v ie w , whose op in ion s  on such 
a  m a tte r are o f th e  g rea test w e ig h t, th e y  
have, I  th in k , im p u te d  to  a sentence o f L o rd  
H a ls b u ry  in  Greenshields, Cowie and Co. v . 
Thomas Stephens and Sons (sup.), m ore th a n  
i t  was in te n d e d  to  convey. In  th a t case fire  
h a v in g  b ro ken  o u t in  a cargo o f coa l th e  w hole 
cargo was dam aged b y  w a te r in  th e  course o f 
s a v in g  b o th  sh ip  and cargo. The cargo owners 
c la im ed ag a inst th e  sh ip  c o n trib u tio n  in  general 
average. T he sh ip  set up  th e  p ro v is io ns  o f 
sect. 502. T h is  H ouse, a ffirm in g  C hanne ll, J . 
a n d  th e  C o u rt o f A ppea l, h e ld  th a t th e  section  
a ffo rded  no answ er. I t  a p p lie d  to  a lia b ility  
sough t to  be im posed upon  a sh ipow ner fo r 
dam age to  goods b y  fire  w here o therw ise  he 
w o u ld  be lia b le  on h is  c o n tra c t o f ca rriage  o r 
b y  reason o f h is  cus to dy  o f th e  goods. L o rd  
H a ls b u ry  sa id  : “  T he s ta tu te  is  n o t de a ling
w ith  average a t a ll.”  T h is  s ta tem e n t seems 
in  its  c o n te x t to  be reasonab ly p la in . S im ila rly  
i f  th e  sh ipow ner had  sough t to  p ro te c t h im s e lf 
fro m  a c o n trib u tio n  b y  re ly in g  on a b ill o f 
la d in g  exce p tio n  i t  w o u ld  r ig h tly  be sa id th e  
b ill o f la d in g  is  n o t d e a ling  w ith  average a t a ll. 
F o r, I  th in k , th e re  can be no d o u b t th a t th e  b ill 
o f  la d in g  exceptions opera te  to  re lie ve  th e  sh ip 
ow ner fro m  th e  consequences o f n o n -d e liv e ry  o f 
goods o r d e liv e ry  o f dam aged goods in  breach o f 
d u ty  a ris in g  fro m  h is  h a v in g  agreed o r assum ed 
to  c a rry  th e m  : Schm idt v . R oyal M a i l  Steamship 
Company (4 A sp. M a r. L a w  Cas. 217n ; 45 L . J .,
Q .B . 646 ; Crooks and Co. v . A lla n  and another,
4 A sp. M a r. L a w  Cas. 217 ; 41 L . T . R ep. 800 ;
5  Q . B . D iv . 381 ; and B urto n  and Co. v .
E ng lish and Co., 5 A sp . M a r. L a w  Cas. 187 ; 
49 L . T . R ep. 768 ; 12 Q . B . D iv . 218).
Indeed , i f  i t  were o the rw ise , th e  exce p tio n  o f 
“  p e rils  o f th e  sea,”  a lone, th e  o ldest o f excep
tio n s , w o u ld  have m ade th e  cargo ow ners’ 
r ig h t o f c o n trib u tio n  ag a inst th e  sh ip  o f lit t le  
p ra c tic a l va lue . The s ta tu te  th e n  is  n o t 
d e a lin g  w ith  average, b u t i t  is  d e a ling  w ith  
a c tio n a b le  fa u lt, and  as th e  suggested defence 
to  th e  c la im  fo r c o n trib u tio n  is  ac tionab le  
fa u lt o f th e  c la im a n t th e  s ta tu te  defeats such 
a  defence. I  have n o t th o u g h t i t  necessary 
to  deal w ith  th e  decis ion  o f th e  Suprem e C ourt 
o f th e  U n ite d  S tates in  The Irra w a d d y  (171
U . S. R ep. 187), because, as p o in te d  o u t b y  
G reer, L .J ., in  th e  C o u rt o f A ppea l, th a t case 
was decided on d is tin c tio n s  th e n  e x is tin g  
betw een th e  la w  o f th e  U n ite d  S tates and th is  
c o u n try  to  w h ich  th e  m a jo rity  o f th e  Suprem e 
C o u rt expressly drew  a tte n tio n . In  m y  
o p in io n  th e  v ie w  o f th e  m a jo rity  o f th e  C ourt 
o f A ppea l in  th is  case o u g h t to  p re v a il, and th is  
appea l shou ld  be dism issed w ith  costs.

L o rd  T h a n k e r t o n .— I  have had  th e  oppo r
tu n ity  o f re a d ing  and considering  th e  o p in io n  
o f m y  noble frie n d , L o rd  D u n e d in , and I  
e n tire ly  concur in  i t .  A ppga l d ism issed.

S o lic ito rs  fo r  th e  ap pe lla n ts , Ince, Roscoe, 
W ilson, and Glover.

S o lic ito rs  fo r th e  respondents, Bottere ll and 
Roche, agents fo r Vaughan  and Roche, C a rd iff.

< i>mt oi g ttta c a tm .
— ♦ —

C O U R T O F A P P E A L.

M a y  11, 12, 13 and  22 ; June  15, 1931.

(B e fo re  S c r u t t o n , G r e e r  and S l e s s e r , L .J J ., 
assisted b y  N a u tic a l Assessors.)

T h e  B r e m e n , (a)

ON APPEAL FROM THE ADMIRALTY DIVISION.

Collis ion— Fog— W histle  o f  steamship heard a 
litt le  abaft the beam— W histle heard again on 
the same bearing— F a ilu re  to stop—-Regula
tions fo r  P reventing C o llis ions a t Sea, a rt. 16 
— N a u tica l Assessors— D isqua lifica tion  o f  an  
assessor.

A r t .  16 o f  the Regulations fo r  Preventing  
C ollis ions a t Sea requires a steam vessel 
hearing, apparently  fo rw a rd  o f  her beam, the 
fog signa l o f  a vessel, the po s ition  o f  which is  
not ascertained, to stop her engines and then 
navigate w ith  caution u n t il danger o f  collis ion  
is  over.

The B ., an  A tla n tic  line r, was bound down 
channel in  dense fog, m aking about fo u r  knots, 
when those on board heard abeam or a litt le  
abaft the beam the fog signa l o f  the steamship
B . G . The fog signa l was again heard on fo u r  
or five  occasions on the same bearing, louder 
and draw ing nearer. The B . then starboarded, 
and also used her engines to assist her helm. 
Very shortly afterwards the B . G . appeared 
crossing the course o f  the B . f ro m  starboard to 
p o rt, and the two vessels came in to  collis ion.

H e ld  (Greer, L .J .  dissenting) tha t although a rt. 16 
d id  not app ly , good seamanship nevertheless 
required the B . to stop her engines when the 
fog  signals o f  the B . G . were heard on the same 
bearing getting louder and nearer, in d ica ting  
danger o f  collis ion , and tha t the B . was 
20 per cent, to blame fo r  fa i l in g  to do so.

Decision o f  Bateson, J .  affirmed.
P er Scrutton, L .J .  : Where one o f  the nautica l 

assessors summoned to assist the Court o f  
A ppea l has a t any tim e been in  the service o f  
either o f  the pa rties  to the appeal, such service 
should be disclosed before the hearing o f  the 
appeal is  begun.

(a) Reported by Geoffrey H utchinson, Esq., Barrister-
at-Law.
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A p p e a l  and cross-appeal fro m  a ju d g m e n t o f 
B ateson, J . h o ld in g  th e  p la in tiffs ’ steam ship 
B r it is h  Grenadier 80 p c  cen t, to  b lam e and th e  
de fendan ts ’ steam ship Brem en  20 pe r cen t, 
to  b lam e fo r a c o llis io n  betw een th e  B rit is h  
Grenadier and th e  Bremen, w h ich  to o k  place 
*n th e  E n g lish  C hannel o ff Dungeness on th e  
24 th  A p r il 1930.

The B r it is h  Grenadier was a stee l screw  
steam sh ip , 6888 ton s gross and  4078 tons 
ne t re g is te r, 4 4 0 ft. in  le n g th , 5 7 ft. beam , 
fitte d  w ith  geared tu rb in e  engines o f 642 h .p . 
no m in a l, and a t th e  tim e  o f th e  c o llis io n  was 
m  th e  course o f a voyage fro m  A badan to  
G rangem outh w ith  a cargo o f ab ou t 9300 tons 
° f  crude pe tro le um .

T he Brem en  was a stee l qu ad rup le  screw 
steam ship be long ing  to  th e  p o rt o f B rem en, 
51,656 ton s gross and 21,583 tons n e t re g is te r, 
0 3 9 ft. in  le n g th  and 1 0 2 ft. beam , fitte d  w ith  
geared tu rb in e  engines o f 96,000 h .p . in d ica te d , 
c a rry in g  a crew  o f 1005 hands. She was on 
a voyage fro m  B rem erhaven to  N ew  Y o rk  
v ia  S ou tham p ton  and C herbourg w ith  971 
Passengers.

T he c o llis io n  to o k  p lace a t abou t 10.21 a.m . 
° n  th e  2 4 th  A p r il 1930, in  th e  E n g lis h  C hannel, 
abou t fo u r-a n d -h a lf m iles o ff Dungeness d u rin g  
a dense fog . B ateson, J . h e ld  th a t th e  B r it is h  
Grenadier was 80 pe r cen t, to  blam e fo r th e  
co llis io n , and th a t th e  Brem en  was 20 pe r cen t, 
to  b lam e. T he case is  re p o rte d  on th e  question  
° f  th e  lia b ility  o f th e  Brem en. The fac ts  m a te ria l 
to  he r n a v ig a tio n  were fo u n d  b y  B ateson, J . 
as fo llo w s  :

A fte r 9.8, when she encountered fog , the Bremen 
:?*t her way down channel, dealing ca re fu lly  w ith  
oe tra ffic , o f w hich there was a good deal, and 

,r° m 9.22 she worked her way m ostly  w ith  her 
. " o  inner screws on ly, w hich a t h a lf speed give 

er about fo u r knots. A bout 10.11 she was a ll 
topped and she blew the tw o long b last signal 

^e rta in ly  once, perhaps tw ice . A t 10.12J she 
ent on h a lf speed on the tw o inner screws sounding 

BWf” ® Wast. A bout 10.16 the Bremen heard the 
l i t r i  ”  Grenadier fo r the firs t tim e , apparently a 
th  t  the starboard beam. I  am satisfied

a t the w h istle  o f the B ritish  Grenadier was 
jj® ewhere about the beam o r a lit t le  aba ft it .  
„  ?er these circumstances there was no necessity 
his r  a r t' 16 t ° r  the M aster o f the Bremen to  stop 
he e-n£’nes an<l  he d id  no t do so. To go on a fte r 
¡n ar‘nS °ne w h istle  on the beam is pe rfectly  safe 
onj a t position , because the ru le  as to  stopping 
o* X  aPPfies to  a sound signal apparently forw ard 
„  ne beam. Then the w h istle  sounded louder and 
ajwre r- The m aster heard i t  about s ix  tim es and 
thirU^8- °-n the same bearing, and thereafte r, I  
10 io i i t  *n<l ieated ris k , bu t he kep t on u n til about 
starK?’ W l̂en he decided th a t he m ust act, and he 
(2r-_tx,a.rded his helm . H e had no t seen the British  
o ff ° “ ie r a t th a t tim e. The Bremen d id  no t go 
atarbn fiu ' ch ly  as the m aster wished under her 
fjrs, C>oar(i  helm , and he increased his engine power, 
ahear,fiu ttlng bo th starboard engines fu ll speed 
Aimn la  assist the helm , and then a ll fo u r engines. 
Grerin/r 'a u a c fiia te ły  afterw ards he saw the B ritish  
bearj- er. a t a distance o f about 100-150 yards 
bow ak.out s ix  o r seven po in ts on the starboard 
her LCross*ng and passing h im . As soon as he saw 

e p u t a ll fo u r engines fu ll speed astern, bu t

the tw o vessels came together a t 10.21, the sta r
board bow o f the Bremen s trik in g  the p o rt side o f 
the B ritish  Grenadier.

T he learned  ju dg e  w e n t on to  say th a t he 
had no d o u b t th a t th e  B r it is h  Grenadier was 
m ore to  b lam e th a n  th e  Bremen, and th e n  
con tin u e d  :

“  The n a v ig a tio n  o f th e  Bremen, on th e  o th e r 
hand , was m ost ca re fu l. In  th e  la s t te n  m inu tes 
she had been a ll stopped fo r fog . She heard  th e  
w h is tle  o f th e  B r it is h  Grenadier on h e r beam  
as she th o u g h t, and I  th in k  she was r ig h t. 
B u t th e re  is  a d iffic u lt question  in  h e r case. 
I  th in k  she was v e ry  u n lu c k y  to  have m e t th e  
B r it is h  Grenadier, b u t I  canno t excuse h e r 
e n tire ly  fo r  h e r n a v ig a tio n  a fte r hea ring  th e  
fog  signals o f th e  B r it is h  Grenadier. I  have 
considered c a re fu lly  w ith  th e  E ld e r B re th re n  
th e  fo llo w in g  m a tte r, and I  p u t i t  to  the m  n o t 
e x a c tly  in  th e  fo rm  o f a question , b u t in  th is  
w a y : T he Bremen  heard  s ing le  lo n g  b la s t 
signals o f th e  B r it is h  Grenadier abeam , o r 
a b a ft th e  beam . T h a t vessel m ust be e ith e r a 
sh ip  on th e  same course, an opposite  course, a 
d iv e rg in g  course, o r a converg ing course. I f  
i t  is  one o f th e  firs t th re e -o f those i t  does n o t 
m a tte r— i t  is  o n ly  th e  la s t th a t m a tte rs . I f  
th e  vessel is  on a converg ing  course go ing 
up -channe l th e  courses w o u ld  in te rs e c t aste rn  
o f th e  Brem en ;  i f  th e  vessel is  go ing dow n- 
channe l, th e re  is  a danger o f th e  courses in te r
secting  ahead o f th e  Bremen. The fa c t th a t th e  
signa ls keep th e  same bearing , and ge t lo ud e r 
and nearer, is  a c lea r in d ic a tio n  o f danger o f 
c o llis io n . W h a t o u g h t a good seam an to  do ? 
I  th in k — and th e  E ld e r B re th re n  th in k — the  
r ig h t n a v ig a tio n  is to  w a it and see. T h a t is 
to  say, s top  y o u r engines as soon as you  rea lise 
th a t th e  bea ring  is  n o t chang ing . Y ou  are n o t 
bound to  s top  unde r th e  ru les because th e  
w h is tle  signals are n o t fo rw a rd  o f y o u r beam , 
b u t w hen th e  vessel abeam  o f you  is  b lo w in g  
signa ls on th e  same bearing , g e ttin g  nearer 
and lo u d e r, I  th in k  a sh ip  o u g h t to  s top . I f  
you  stop , th e  bea ring  m ay d ra w  ahead, o r i t  
m ay rem a in  th e  same. I f  i t  does n o t d raw  
ahead, b u t rem ains th e  same, s t ill g e ttin g  
nearer, a t an y  ra te  yo u  w ill know  w h a t th e  
sh ip  is  do in g  and  you  w ill be prepared fo r  any 
a c tio n  th a t m ay be necessary. Y ou  have th e n  
ascerta ined w h a t th e  o th e r sh ip  is  do ing  ; i f  i t  
draw s ahead you  rem a in  stopped. I f  th e  m aster 
was a fra id  o f h is  fla n k — h a v in g  regard  to  th e  
num ber o f liv e s  he had go t on board  h is  sh ip—  
he m ig h t perhaps w hen he stopped have 
reversed h is  p o rt p rope lle rs  and starboarded 
h is  he lm , and he m ig h t n o t th e n  be to  blam e 
i f  he guesses r ig h t. B u t I  th in k  th e re  w ou ld  
be even a r is k  in  th a t. A t an y  ra te , i t  seems to  
m e th a t s to p p in g  was th e  r ig h t m anoeuvre. In  
th is  case th e  m aster o f th e  Bremen, a fine  
seam an, th o u g h t i t  best to  preserve h is  fla n k  
fro m  a tta c k  i f  he cou ld , and he th o u g h t i t  best 
to  keep h is  speed, such as i t  was, and tu rn  h is 
sh ip  aw ay. H e  was in  a d iffic u lt p o s itio n , b u t 
I  th in k  th e  r ig h t n a v ig a tio n  is th a t w h ich  I  have 
described. H e  ou gh t to  have stopped w hen he 
knew  fo r c e rta in , as he w o u ld  a fte r th e  second
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o r th ird  b la s t, th a t th e  sh ip  was approach ing  
on th e  same bearing  causing danger o f co llis io n . 
I t  is  perhaps ra th e r h a rd  m easure unde r these 
circum stances, b u t w hen one rem em bers how  
im p o rta n t i t  is  in  fog  to  s top  y o u r engines I  
do n o t th in k  I  am  w rong  in  say ing  th a t he is 
som ew hat to  b lam e in  th is  p a rtic u la r case. I  
have m arked  m y  v ie w  o f th e  d iffe rence  betw een 
th e  negligence o f th e  tw o  ships in  th e  p ro 
p o rtio n s  w h ich  I  have a rriv e d  a t.”

The defendants appealed, and the plaintiffs 
cross-appealed.

Raeburn, K .C . and H ayw ard  fo r  th e  appe l
la n ts , th e  owners o f th e  Bremen.

D unlop, K .C . and Noad  fo r th e  respondents 
and  ap pe lla n ts  in  th e  cross-appeal.

Scrutton, L .J .— T he Bremen, th e  w e ll- 
kno w n  A tla n tic  lin e r, and  th e  B r it is h  Grenadier, 
an  o il ta n k e r, cam e in to  c o llis io n  o ff Dungeness 
in  th ic k  fog . O n th e  c o llis io n  a c tio n  be ing  
tr ie d  b y  B ateson, J ., assisted b y  T r in ity  M asters, 
b o th  ships were fo u n d  to  b lam e in  th e  p ro 
p o rtio n s  o f 80 per cen t, a ttrib u ta b le  to  th e  
B rit is h  Grenadier and 20 per cen t, to  th e  Bremen. 
B o th  ships appeal.

The a c tu a l hea ring  o f th e  appeal to o k  place 
as usual w ith  tw o  n a u tic a l assessors. B u t a t 
th e  close o f th e  hearing  one o f th e  p a rtie s  b ro u g h t 
to  th e  a tte n tio n  o f th e  c o u rt th e  fa c t th a t some 
years before one o f th e  assessors had been in  
th e  service o f one o f th e  p a rtie s . O n e n q u iry  
th is  was fou nd  to  be so, th o u g h , o f course, none 
o f th e  pro fessiona l gentlem en engaged were 
aw are o f i t .  The service re fe rre d  to  was n ine  
years ago, and th e re  had been no pe cun ia ry  
o r o th e r re la tio n s  betw een th e  p a rtie s  since. 
O f course, such a  re la tio n  shou ld  have been 
disclosed before th e  he a ring  o f th e  appeal 
com m enced, th o u g h  in  v ie w  o f th e  fa c t th a t 
judges are n o t d is q u a lifie d  fro m  hearing  a case 
b y  th e  fa c t th a t w hen a t th e  B a r th e y  have 
appeared fo r o r aga inst one o f th e  pa rtie s  in  
o th e r cases, i t  is  q u ite  in te llig ib le  th a t th e  
assessor should n o t have apprecia ted  th e  
necessity fo r d isclosure o f h is  p revious re la tio n s . 
The c o u rt gave th e  p a rtie s  th e  o p p o rtu n ity  
o f a  re -hea ring  w ith  o th e r assessors, b u t th e  
p a rtie s  agreed, w ith  th e  san ction  o f th e  c o u rt, 
th a t th e  c o u rt shou ld  tre a t th e  appeal as heard 
w ith o u t assessors, d isca rd in g  fro m  th e ir  con
s id e ra tio n  an y  advice  th e y  had  rece ived fro m  
th e ir  assessors, and o n ly  considering  as evidence 
th e  advice  g ive n  b y  th e  assessors be low .

The appeal o f th e  B r it is h  Grenadier can be 
s h o rtly  disposed o f. There is , in  m y  o p in io n , 
no g ro un d  fo r lessening th e  lia b ility  th e  ju dg e  
has placed on he r. [T h e  learned L o rd  Ju s tice  
th e n  d e a lt w ith  th e  n a v ig a tio n  o f th e  B rit is h  
Grenadier, and c o n tin u e d :] In  m y  o p in io n , 
th e re  is  no g round  fo r a ttr ib u tin g  to  th e  B rit is h  
Grenadier a less percentage o f b lam e th a n  th e  
80 pe r cen t, w ith  w h ich  th e  ju dg e  has burdened 
he r.

T he  appeal o f th e  Brem en  raises m uch m ore 
d iff ic u lt questions. She was proceeding a t a 
slow  speed, th re e  to  fo u r kn o ts , in  dense fog ,

sound ing h e r lo n g  b la s t fo r  fog  a t in te rv a ls  o f 
ab ou t a m in u te . A t 10.16 she says she heard 
s lig h tly  a b a ft h e r beam  on h e r s ta rbo a rd  side 
a lo ng  b la s t. She heard  i t  aga in , a p p a re n tly , 
on  th e  same bea ring  and  g e ttin g  lo u d e r, five  
o r s ix  tim e s before th e  co llis io n , a t 10.21. T h a t 
i t  appeared to  be on th e  same bearing  showed 
r is k  o f co llis io n . T he Brem en  d id  n o t s top  h e r 
engines, b u t proceeded a t th e  same speed, b u t 
unde r a  s ta rbo a rd  he lm . The ships came in to  
c o llis io n  a t an  angle o f 45 degrees le ad ing  fo r
w a rd  on th e  B r it is h  Grenadier. T he question  
is , w h e the r under these circum stances, th e  
Brem en  shou ld  have stopped as soon as th e  
second and (o r) th ird  w h is tle  heard  fro m  th e  
B r it is h  Grenadier, a p p a re n tly  on th e  same bear
in g  as th e  f irs t w h is tle  and  g e ttin g  lo u d e r, to ld  
h e r th e re  was r is k  o f co llis io n .

T he ju dg e , a fte r discussing th e  m a tte r w ith  
h is  assessors, sum m arises th e ir  jo in t  o p in io n  
in  th e  ju d g m e n t th a t un de r these circum stances 
th e  m aster o f th e  Brem en  ou gh t to  have stopped 
w hen he heard  th e  second o r th ird  b la s t g e ttin g  
lo u d e r, and, a p p a re n tly , on  th e  sam e be a rin g . 
I  have com e to  th e  same conclusion as th e  ju d g e  
be low , as advised b y  h is  assessors. I  tre a t 
th e  op in ion s o f th e  assessors as evidence w h ich  
I  m ust consider, and  fo rm  m y  ow n ju d g m e n t 
upon . T he a p p e lla n t, how ever, is  n o t supported 
b y  th e  o p in io n  o f a n y  n a u tic a l m en.

In  m y  o p in io n  th e  less ships m ove in  fog , 
th e  b e tte r. I f  a ll sh ips stopped w hen th e re  was 
fog , and e ith e r anchored o r rem a ined  s ta tio n a ry  
w here th e re  was no r is k  o f th e ir  d r ift in g  in to  
danger o f s tra n d in g , th e re  w o u ld  be no c o lli
sions. R u le  16 is  im p e ra tiv e  in  re q u irin g  a 
vessel he a ring  a p p a re n tly  fo rw a rd  o f her beam  
a fog  s ig na l to  s top  he r engines, so fa r as th e  
circum stances o f th e  case a d m it, a lth ou gh  
fro m  one w h is tle  she canno t te ll th e  course o f 
th e  o th e r sh ip , o r w h a t she is  do in g . L o rd  
G o re ll’s w e ll-kn o w n  ju d g m e n t in  The Cam pania  
(9 A sp. M a r. L a w  Cas. 151, 153 ; 84 L . T . 
R ep. 6 7 3 ; (1901) P . 289, 296) disposes o f th e  
suggestion th a t la rge  lin e rs  m ust go th ro u g h  
fog  a t n ine  kn o ts  o r so, and th e  same ju dg e ’s 
rem arks in  The B r ita n n ia  (10 A sp . M a r. Law  
Cas. 65 ; 92 L . T . R ep. 634 ; (1905) P . 98) 
nega tive  th e  v ie w  th a t i f  th e  w h is tle  heard seems 
a  long  w a y o ff th e  he a ring  vessel need n o t s to p . 
In  The A ras  (10 A sp. M a r. L a w  Cas. 358 ; 96 
L . T . R ep. 95 ; (1907) P . 28) L o rd  G o re ll he ld  
th a t a steam er a fte r s to p p in g  he r engines was 
n o t ju s tifie d  in  go in g  slow  ahead on th e  
assum ption  th a t th e  sound o f th e  w h is tle  was 
b roaden ing  on he r bow . H e asked th e  E ld e r 
B re th re n  a  question  (10 A sp. M a r. L a w  Cas. a t 
p . 360 ; 96 L . T . R ep. a t p . 98 ; (1907) P . a t 
p . 34) w h ich  shows h is  v ie w  as to  th e  course 
w h ich  shou ld  be adop ted , th e  reason fo r i t  
be ing  th e  u n c e rta in ty  o f bearings o f w h is tle s  in  
fog . L o rd  G o re ll sa id  : “  I  have asked th e  
E ld e r B re th re n  th is  q u e s tio n : ‘ W hen th e
Oakmore con tinu ed  on he r course ’— th e  ex
p la n a tio n  o f th a t is  th a t acco rd ing  to  her 
evidence she stopped, and th e n , fin d in g  she 
was fa llin g  o ff, p u t he r engines ahead aga in  and 
b ro u g h t h e rse lf on  to  he r course and k e p t on
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fo r som eth ing lik e  tw e n ty  m inu tes— ‘ w ere th e  
in d ica tio n s  such as to  show  to  he r m aster, 
d is tin c tly  and u n e q u ivo ca lly , th a t i f  b o th  
vessels con tinu ed  to  do w h a t th e y  appeared 
to  be do in g  th e y  w o u ld  pass c lear w ith o u t ris k  
o f  c o llis io n  ? ’ The answ er is  ‘ N o .’ T hen th e  
E ld e r B re th re n  were asked b y  m e : ‘ W h a t 
ou gh t to  have been done in  those c ircu m - 
sbuices on board  th e  Oakmore ? ’ A n d  th e ir  
v iew  is  th a t she o u g h t n o t to  have con tinu ed  
o n  in  th e  w a y she was do in g , w ith  th a t b ig  
steam er com ing closer and  closer and do ing  
J*hat I  have a lre a d y  sa id , b u t th a t she ou gh t to  
nave stopped, i t  m ay be o n ly  fro m  tim e  to  tim e , 
oven a t th e  r is k  o f fa llin g  o ff som ew hat, because 
reco lle c t, th e re  is  a  sound s ig na l to  be g ive n  i f  a 
vessel is  a b so lu te ly  stopped ; th a t even i f  i t  
w ou ld  n o t have been advisab le  to  keep c o n tin u 
a lly  stopped, b y  a to u ch  ahead fro m  tim e  to  
rune she cou ld  have been k e p t s u ffic ie n tly  on her 
course and under c o n tro l in s te ad  o f go in g  on fo r 
som eth ing lik e  tw e n ty  m in u tes a t s low  speed.”  
«■ule 16, how ever, o n ly  app lies in  te rm s to  
w h is tles  heard , a p p a re n tly , fo rw a rd  o f th e  beam . 
r~*e resu lts  o f hea ring  a w h is tle  s lig h tly  a b a ft th e  
^earn are n o t v e ry  c lea r as fa r as th e  express 
ru les are concerned,, The vessels m ay, in  fa c t, 

?u  crossing courses so as to  in v o lv e  r is k  o f 
c o llis io n . In  such a  case, in  c le a r w ea the r, th e  
firem en  w o u ld  have to  keep o u t o f th e  w a y  and 
rue B rit is h  Grenadier to  keep h e r course and 

(a r t- 1®)* B u t L o rd  C o re l! (th e n  B arnes, 
•) he ld  in  The Cathay (9 A sp. M a r. L a w  Gas. 

?? ’ a t p . 36 ; 1899, 81 L . T . R ep. 891, a t p . 392) 
' l  t ,  in  such a case, th e  s tan d -on  vessel, in  

*® r w eathe r m ust, in  fog , n o t s tan d  on, b u t 
7®* on ru le  16 ra th e r th a n  on ru le  21 : “  I t  
J * " 18 lj>  m e th a t a lth o u g h  a rt. 21 is  a  general 
f r * ’ ^  is  q u a lifie d  b y  a rt. 16 in  cases w here th e  

tt« r  a rtic le  app lies ; and  th is  is  one o f those 
f r i 8* hocau80 th is  vessel u n d o u b te d ly  heard , 

rw a rd  o f he r beam , th e  fo g  s ig n a l o f th e  Clan  
wacgregoT. I t  is  sa id  b y  M r. W a lto n  th a t 

on  boa rd  th e  Cathay cou ld  and d id  
r “® ® tam  th e  p o s itio n  o f th e  w h is tle  w h ich  was
an . *  1 do n o t a8ree w ith  th a t co n te n tio n ,
can t • t *le  E ld e r B re th re n . I t  is  c le a r th a t th e  
ase r+n d *d  n °t>  and  cou ld  n o t, p ro p e rly  
in  t h i  n  P o s itio n  o f th e  vessel, and was n o t 
n , e *cast ju s tifie d  in  assum ing she w o u ld  pass 
ves S  u*8 8 te rn - T o  m y  m in d , on  hea ring  th a t 
n a v i " e sho u ld  have stopped th e  engines and 

Sated w ith  ca u tio n  u n til th e  danger was 
no done so th e re  w o u ld  have been
U n til d o u b t he r speed was k e p t up
in to  tK  6 *ast m om ent, and th e n  she crashed 
i t  ^  Clan Macgregor and sank he r. I  th in k  
j n  „  be e x tre m e ly  dangerous to  h o ld  th a t 
a v e rv 1̂  fo8 ’ .w lle n  vessels can be seen o n ly  a t 
u ltim  t  ° r t  d is tance , th e  vessel, w h ich  fro m  an 
shown t  koow fodgc o f th e  respective  courses, is  
should i °  be th e  one w h ic h  in  c lear w eathe r 
to  be • keep he r course and  speed is  to  be he ld  
when ^ ¡^ tifie d  in  keep ing  he r course and  speed 
see eanR 1"6 ' S SU(dl a f° 8  th a t th e  vessels canno t 
each d  o th e r a t a ll, and  canno t be c e rta in  o f 
d o u b t r 'S P ^ t io n .  I  h o ld , w ith o u t any 

»th a t a sh ip  in  th e  p o s itio n  o f th e  Cathay

o u g h t to  have stopped he r engines and ta ke n  o ff 
he r speed in  o rd e r to  co m p ly  p ro p e rly  w ith  a rt. 
16.”  I  app recia te , o f course, th a t in  th e  present 
case th e  ju dg e  has fou nd , c o n tra ry  to  th e  case 
o f th e  B rit is h  Grenadier, th a t th e  Bremen  d id  
n o t hear th e  B rit is h  Grenadier’s w h is tle  fo rw a rd  
o f her beam . B u t a s im ila r question  w o u ld  
arise  i f  th e  w h is tle  was heard m ore th a n  tw o  
p o in ts  a b a ft th e  beam .

The o v e rta k in g  ru le  (a rt. 24) is  sa id  to  a p p ly  
to  vessels com ing up  w ith  an o the r vessel fro m  
an y  d ire c tio n  m ore th a n  tw o  p o in ts  a b a ft th e  
ove rtaken  vessel’s beam , and i f  b y  d a y  th e  
o v e rta k in g  vessel is  in  d o u b t she m u s t assume 
she is  an o v e rta k in g  vessel. T he o v e rta k in g  
vessel w ill n o t becom e a crossing vessel as she 
comes up  to  th e  ove rta ken  vessel. The 
lim ita tio n  “  b y  da y  ”  is  in se rted  because b y  
n ig h t, i f  th e  w eathe r is  clear, she w ill see th e  
s id e lig h ts  o f th e  o ve rta ken  vessel a t less th a n  tw o  
p o in ts  a b a ft th e  beam  o f th e  ove rtaken  vessel. 
The p o s itio n  in  fog  was discussed b y  L o rd  G ore li 
(th e n  B arnes, J .)  in  The B r ita n n ia  (10 A sp. M ar. 
L a w  Cas. 67 ; 92 L . T . R ep. 634 ; (1905) P . 98). 
The Ribera, proceeding dead slow  in  dense fog , 
heard  th e  w h is tle  o f  a vessel a p p a re n tly  ove r
ta k in g  he r on he r p o rt q u a rte r. T he Ribera  
d id  n o t ta ke  a n y  a c tio n  fo r th is  w h is tle . The 
Ribera  sa id  she d id  n o t s top  because she was 
a fra id  o f th e  o v e rta k in g  vessel com ing u p  and 
s tr ik in g  he r. L o rd  G o re li tre a te d  th is  as “ a 
flim s y  excuse ”  and, a p p a re n tly , to o k  th e  v ie w  
th a t b o th  vessels shou ld  have stopped on 
hearing  each o th e r’s w h is tle s . The case is  also 
in te re s tin g  as show ing L o rd  G o re ll’s considered 
view s on th e  u n re lia b ility  o f w h is tle  s igna ls in  
fog . I  re fe r to  h is  rem arks : (10 A sp . M ar. 
L a w  Cas. 67, a t p . 68 ; 92 L . T . R ep. a t p . 636 ;
(1905) P . a t p . 103). A s ru le  16 re fe rs to  
w h is tle s  heard  fo rw a rd  o f th e  beam  and  ru le  24 
to  w h is tle s  heard m ore th a n  tw o  p o in ts  a b a ft 
th e  beam , w h is tle s  supposed to  be heard  a b a ft 
th e  beam  b u t n o t m ore th a n  tw o  p o in ts  a b a ft 
seem to  be in  a p o s itio n  n o t expressly d e a lt 
w ith . I t  m ay be th a t, in  v ie w  o f th e  
u n re lia b ility  o f th e  in ferences to  be d raw n  as to  
th e  p o s itio n  show n b y  sounds in  fog , th e  m aster 
shou ld , excep t in  v e ry  c lear cases, tre a t such 
sounds as e ith e r before th e  beam  o r m ore th a n  
tw o  p o in ts  a b a ft th e  beam , and in  e ith e r case 
in  fo g  s to p  h is  engines. H e  is  to ld  in  ru le  24 
to  g ive  th e  b e n e fit o f th e  d o u b t, i f  in  d o u b t, to  
th e  conclusion th a t a  vessel is  an  o v e rta k in g  
sh ip , as de fined  in  th a t ru le . I  th in k  L o rd  
G o re ll’s general v ie w , as shown in  h is  decisions, 
was th a t on  he a ring  a w h is tle  in  fo g  a  vessel 
shou ld  a lw ays s top . I f  e ve ry  vessel acted  on 
th is , and  b lew  w h is tles  in  fog , th e re  w o u ld  be 
v e ry  few  co llis io n s . T he view s expressed b y  
th e  House o f L o rds  in  The Otranto (ante, p. 193 ; 
144 L . T . R ep. 251 ; (1931) A . C. 194) as to  
s to p p in g  i f  in  d o u b t su p p o rt th is  o p in io n .

The no te  a t th e  com m encem ent o f th e  
S teering  and S a ilin g  R u les, be fore a r t. 17, 
em phasises th e  im p o rtan ce  o f no  change o f 
bearings w hen tw o  vessels are approach ing , as 
show ing r is k  o f c o llis io n . W hen tw o  cars are 
approach ing  on in te rs e c tin g  roads, each be ing
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v is ib le  to  th e  o th e r, i f  as th e  ears com e on th e  
bearing  does n o t a lte r i t  is  com m on know ledge 
th a t th e y  w ill a rriv e  a t th e  p o in t o f in te r
section  a t th e  same tim e , unless th e ir  re la tiv e  
speeds a lte r, and th a t th e  fa c t o f no change o f 
bearings in vo lve s  r is k  o f c o llis io n . The no te  
em phasises th e  same p o in t in  clear w eathe r a t 
sea. In  fog  th e  sound o f th e  w h is tle , i f  g e ttin g  
lo uder on th e  same bearing , a ffo rds a s im ila r 
te s t o f r is k  o f c o llis io n , th o u g h  n o t so ce rta in  
because o f th e  u n c e rta in ty  o f sound in  fog . 
In  th e  presen t case th e  B rit is h  Grenadier's 
w h is tle  was heard fro m  th e  Bremen  to  ge t 
lo ud e r, a p p a re n tly , on  th e  same be aring , and 
th e  assessors be low  ta k e  th e  v ie w  th a t a t th e  
second, c e rta in ly  a t th e  th ird , w h is tle  th e  
Bremen  should have stopped. She cou ld , a t 
a speed o f fo u r kn o ts , b y  s to p p in g  and reve rs
in g  have ta ke n  he r w a y  o ff in  f if ty  ya rd s, one- 
s ix th  o f he r le n g th . C o m p la in t was m ade th a t 
th is  p o in t as to  s top p in g  a t th e  second o r th ird  
w h is tle  was n o t p u t to  th e  m aster o f th e  Bremen 
a t th e  t r ia l.  B u t th e  firs t question  p u t to  h im  
in  cross-exam ina tion  was w h y  he d id  n o t stop  
on hearing  th e  firs t w h is tle . H e  had g iven  in  
h is  lo g , a fte r ca re fu l co n su lta tio n  w ith  h is  
o ffice rs, th e  reason w h y  he acted as he d id . H e 
appears to  have acted on th e  v ie w  th a t th e  
approach ing w h is tle  was th a t o f an o ve rta k in g  
vessel “  m ore a ft th a n  abeam ,”  and, the re fo re , 
he need n o t a lte r h is  speed. B u t th e  judge ’s 
fin d in g  nega tives th e  suggestion th a t th e  
w h is tle  was “  m ore a ft th a n  abeam .”  I f  i t  
w ere, L o rd  G o re ll’s view s as expressed in  The 
B rita n n ia  (sup.) w o u ld  re q u ire  th e  Bremen  to  
stop its  engines. I f  th e  w h is tle  was heard 
fo rw a rd  o f th e  Bremen's beam , a rt. 16 w o u ld  
re q u ire  th e  Bremen  to  s top . I  fin d  i t  d iffic u lt 
to  see an y  reason w h y  fo r a w h is tle  supposed 
to  be betw een a b a ft th e  beam  and tw o  p o in ts  
a b a ft th e  beam , b u t a p p a re n tly  co n tin u in g  on 
th e  same bearing , good seam anship d id  n o t 
req u ire  th e  Bremen  to  stop , especia lly in  v ie w  
o f th e  d iffic u lty  o f g e ttin g  precise in fo rm a 
tio n  as to  th e  p o s itio n  o f a sh ip  w h is tlin g  
in  fog .

In  m y  o p in io n , in  fa c t, i f  th e  Bremen had 
stopped w hen she heard  th e  second w h is tle , 
a p p a re n tly  on th e  same bearing , th e  c o llis io n  
w o u ld  n o t have happened, as th e  B rit is h  
Grenadier w o u ld  have passed ahead o f th e  
Bremen in  sa fe ty . O n th e  fin d in g  o f th e  
judge  as to  th e  respective  speeds o f th e  tw o  
ships, th e  B rit is h  Grenadier m u st have heard 
th e  Bremen's  w h is tle  fo rw a rd  o f her beam  
and shou ld  have stopped under ru le  16. I f ,  
th e n , b o th  vessels had stopped s t ill less w o u ld  
the re  have been a co llis io n . I  ga ther th e  
a rgum ent fo r th e  Bremen  is  th a t she cou ld  
n o t re a lly  te ll w h a t th e  B rit is h  Grenadier was 
do ing, and she m ig h t have been go ing  to  cross 
aste rn . B u t ru le  16 requ ires th e  vessel hearing  
one w h is tle  fo rw a rd  o f her beam  to  stop her 
engines th o u g h  she canno t know  fro m  one 
w h is tle  w h a t th e  o th e r sh ip  is  do in g . I  th in k  
th e  ju dgm ents o f L o rd  G ore ll a lrea dy  re fe rre d  
to  p o in t to  th e  conclusion th a t in  fog , unless 
th e  vessel, hea ring  a w h is tle , is  q u ite  clear th a t

to  con tinu e  course and speed w ill n o t in v o lv e  
r is k  o f co llis io n , she shou ld  s top  her engines. 
A nd  in  th is  case th e  Bremen d id , fro m  th e  
w h is tle s , fo rm  th e  o p in io n  th a t th e  B rit is h  
Grenadier was c o n tin u in g  her course and speed 
so as to  in v o lv e  r is k  o f c o llis io n  i f  th e  Bremen 
k e p t he r speed.

In  m y  o p in io n  th e  decision o f th e  judge , 
and th e  o p in io n  o f th e  assessors be low , as to  th e  
lia b ility  o f th e  Bremen  w ere co rre c t, and the re  
was no g round  fo r in te rfe rin g  w ith  th e  judge ’ s 
p ro p o rtio n  o f dam age.

E ach appeal fa ils , b u t to  a vo id  an y  expensive 
ta x a tio n  o f th e  costs in cu rre d  b y  each 
respondent th e re  shou ld  be no costs o f th e  tw o  
appeals.

G r e e r , L .J .— O n th e  24 th  A p r il 1930 th e  
B rit is h  Grenadier, a stee l screw steam ship o f 
6888 ton s gross, 4 4 0 ft. in  le n g th , and 5 7 ft. in  
beam , cam e in to  c o llis io n  w ith  th e  Bremen, a 
vessel o f 51,656 tons gross, 9 3 9 ft. in  le n g th  and 
1 0 2 ft. beam , in  th e  E n g lish  C hannel, ab ou t 
fo u r-a n d -a -h a lf m iles fro m  Dungeness. T he 
ow ners o f th e  B rit is h  Grenadier b ro u g h t an 
a c tio n  in  rem  aga inst th e  ow ners o f th e  Bremen 
fo r damages due to  th e  ne g lig e n t and im p ro p e r 
n a v ig a tio n  o f th e  Bremen. The ow ners o f the  
Bremen  defended th e  a c tio n  on th e  ground 
th a t th e  c o llis io n  and th e  consequent dam age 
were n o t due to  any negligence on th e ir p a rt, 
and th e y  coun te r-c la im ed fo r th e  dam ages 
suffered b y  th e ir  vessel, a lle g in g  th a t th e  
B rit is h  Grenadier was alone to  blam e fo r th e  
c o llis io n . B ateson, J . had no d iffic u lty  in  fin d in g  
th a t th e  n a v ig a tio n  o f th e  B r it is h  Grenadier 
was ne g ligen t, and th a t her negligence was 
one o f th e  e ffe c tive  causes o f th e  c o llis io n , b u t 
he h e ld  w ith  considerable re luctance  th a t th e  
Bremen  was also “  som ew hat ”  to  b lam e, and 
he ap po rtione d  th e  dam age b y  fin d in g  
th a t 80 per cen t, should be borne b y  th e  
B rit is h  Grenadier and 20 pe r cen t, b y  th e  
Bremen.

F rom  th is  decision th e  owners o f th e  Bremen 
appeal, and th e re  is  a  cross-appeal b y  th e  
owners o f th e  B rit is h  Grenadier, w ho allege 
th a t th e  c o llis io n  was caused e n tire ly  b y  th e  
ne g lige n t n a v ig a tio n  o f th e  Bremen.

The learned judge  w ho heard th e  w itnesses 
be lieved th e  w itnesses ca lled  on b e h a lf o f th e  
Bremen  w ith  regard  to  he r n a v ig a tio n  u p  to  th e  
tim e  w hen th e  tw o  vessels cam e in to  co llis io n , 
and he d isbe lieved  th e  account g iven  b y  th e  
w itnesses on boaTd th e  B rit is h  Grenadier w ith  
regard  to  he r n a v ig a tio n , and th is  appeal is  to  
be de te rm ined  b y  accep ting  th e  learned ju d g e ’s 
decis ion  as to  th e  c re d it to  be a ttach ed  to  th e  
evidence g ive n  b y  th e  w itnesses on th e  one side 
o r on th e  o th e r. The question , the re fo re , 
w he the r th e  Bremen  was in  any respect to  blam e 
fa lls  to  be de term ined b y  th e  evidence g iven 
b y  those on board  th e  Bremen w h ich  th e  learned 
ju dg e  has accepted as b o th  tru th fu l and 
accu ra te .

I t  seems to  m e unnecessary to  consider th e  
h is to ry  o f th e  Bremen's n a v ig a tio n  before 10.16 
on th e  m o rn in g  in  question . There  was a dense
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fog in  th e  channel. The Bremen was proceed
in g  dow n-channe l in  a sou th -w e ste rly  d ire c tio n  
a t ab ou t 228 degrees tru e , w hen a w h is tle  was 
heard fro m  a vessel s lig h tly  a b a ft he r s ta rbo a rd  
beam . She was the n  proceeding a t ab ou t fo u r- 
an d -a -h a lf kn o ts  per h o u r, w h ich  th e  judge  
r ig h tly  he ld  to  be a safe speed under th e  c ircu m 
stances p ro v id e d  th a t she con tinu ed , as she had 
done com ing dow n-channe l, to  exercise reason
able n a v ig a tin g  care, and to  a tte n d  to  th e  
sound signals m ade b y  o th e r vessels. The 
w h is tle  th a t sounded fro m  s lig h tly  a b a ft he r 
beam  showed th a t i f  th e  vessel so s ig n a llin g  
was approach ing  her, such vessel shou ld , under 
a rt. 16, s top  he r engines and th e n  nav iga te  
w ith  ca u tio n  u n til danger o f c o llis io n  w o u ld  be 
ove r. The Bremen was, the re fo re , e n title d  to  
proceed on he r course, g iv in g  th e  usual s igna l, 
as she in  fa c t d id , th a t she was so proceeding. 
W hen she heard th e  second and th ird  signa ls she 
[n u s t have know n, o f course, th a t th e  approach- 
ln g vessel had  n o t stopped he r engines. H e r w it
nesses say th a t th e y  ju dg ed  b y  th e  sounds th a t 
th e  bea ring  o f th e  ap proach ing  vessel con tinued  
to  be th e  same. I  understand  th is  to  m ean th a t 
th e y  knew  a p p ro x im a te ly  th a t she was n o t a lte r- 
ln g her d ire c tio n , b u t was keep ing in  th e  same 
d ire c tio n , and th a t as th e  sounds grew  lo uder she 
was approach ing  th e  course th e  Bremen he rse lf 
was on, and th a t th e  tw o  courses were bound 
sooner o r la te r to  in te rse c t, and th a t the re  was, 
the re fo re , r is k  o f c o llis io n . B u t I  th in k  the  
bearing cou ld  o n ly  be a p p ro x im a te ly  judged , 
^n d  I  do n o t th in k  th a t those on board  th e  
Bremen cou ld  asce rta in  e x a c tly  how  near th e  
course w h ich  th e  B rit is h  Grenadier was keeping 
was to  th e  course w h ich  th e  Bremen was on. 
bhe n a v ig a tio n  o f th e  Bremen is  to  be judged  
n° t  b y  th e  event, b u t b y  w h a t w o u ld  appear 
to  be th e  circum stances under w h ich  th e  m aster 
o f th e  Bremen was ca lled  upon to  a c t. In  fa c t, 
h  th e  Bremen had on hearing  th e  second o r th ird  
w h is tle  fro m  th e  B rit is h  Grenadier stopped her 
engines, th e  B rit is h  Grenadier w o u ld  p ro b a b ly  
nave passed ahead o f her and the re  w ou ld  
have been no c o llis io n , b u t I  do n o t th in k  th a t 
those on board  th e  Bremen were ab le s u ffic ie n tly  
fo  gauge th e  d istance th e  course o f th e  B rit is h  
grenadier was fro m  th e ir  course so as to  enable 
the  m aster to  decide w h e the r i t  w o u ld  be safe 
n r h im  to  stop th e  engines o f h is  vessel. I f  
he course o f th e  B rit is h  Grenadier was nearer 
°  th e  course o f th e  Bremen th a n  i t  tu rn e d  o u t 
0 be, th e  la tte r  w o u ld  have been ru n n in g  a 

Very  grave r is k  b y  s to p p in g  her engines and 
P resenting w h a t w o u ld  v e ry  n e a rly  be a broad- 
h h ta rSe t to  th e  B rit is h  Grenadier. The m aster 

ad to  choose betw een tw o  courses : (1) To 
t  °P  b is  engines and i f  necessary reverse, o r (2) 
°  go ahead and t r y  to  keep as n e a rly  as possib le 

a lt  a Parab e l course. H e  chose th e  la tte r 
c e rn a tive , w h ich , b y  reason o f fac ts  w h ich  he 
°u ld  n o t kn o w , was th e  w rong  course, as events 
urned o u t, b u t, inasm uch as i f  th e  m aster o f 
. e Bremen had ta ke n  th e  o th e r course and 

j. °PPed  h is  engines, th e re  m ig h t, so fa r as th e  
a cts appeared to  h im  a t th e  tim e , have been 

® iuch m ore serious c o llis io n  th a n  th e  one 
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w h ich  in  fa c t to o k  p lace, I  fin d  i t  im possib le  to  
h o ld  th a t th is  “  fin e  seam an,”  w ho had n a v i
ga ted th e  vessel w ith  conspicuous care and 
s k ill u n til a few  m in u tes before th e  co llis io n , 
was g u ilty  o f negligence in  fa ilin g  to  apprecia te  
th a t he was w rong  in  th in k in g  th a t to  s top  h is  
engines w o u ld  have placed h is  long , heavy, and 
va lua b le  sh ip , w ith  its  crew  o f 1005 hands and 
971 passengers, in  grave danger.

I t  is  c lear in  th e  fin d in g s  o f th e  learned judge  
th a t th e  B rit is h  Grenadier was g u ilty  o f a breach 
o f a rt. 16 o f th e  R egu la tions fo r P re ve n tin g  
C o llis ions a t Sea. I t  is  e q u a lly  clear on  th e  
fin d in g s  th a t th e  Bremen d id  n o t b reak an y  o f 
th e  express ru les  as to  n a v ig a tio n  in  a fog . The 
o n ly  blam e th a t can be a lleged aga inst her is  
th a t she neglected some p re ca u tio n  req u ire d  
“  b y  th e  o rd in a ry  p ra c tice  o f seamen o r b y  th e  
specia l circum stances o f th e  case ”  w ith in  th e  
m eaning o f a rt. 29. T h is  m eans th a t, tho ugh  
she d id  n o t b reak an y  o f th e  ru les, she s t ill m ay 
be fo u n d  to  blam e i f  she was n e g lig e n tly  n a v i
ga ted under th e  circum stances. The co m p la in t 
in  th e  sta tem en t o f c la im  w ith  regard  to  th e  
Bremen's fa ilu re  to  stop was th a t she fa ile d  to  
stop on hearing  th e  w h is tle  o f th e  B rit is h  
Grenadier fo rw a rd  o f he r beam . The learned 
ju dg e  has fo u n d  th a t th e  w itnesses fo r the  
Bremen are r ig h t in  saying  th a t th e  w h is tle  th a t 
was sounded was th e  w h is tle  o f a vessel a b a ft 
th e  Bremen's beam . I  do n o t th in k  th a t 
w ith o u t an  am endm ent o f th e  s ta tem e n t o f 
c la im  i t  was open to  th e  B rit is h  Grenadier to  
m ake th e  case th a t th e  Bremen should have 
stopped i f  th e  B rit is h  Grenadier’s w h is tle  was 
a b a ft her beam . N o r do I  th in k  th a t th e  cross- 
e xa m in a tio n  o f th e  Brem en’s w itnesses was 
d ire c te d  to  th is  p o in t a t a ll. M r. R aeburn  to ld  
us th a t th e  fo rm  o f M r. D u n lo p ’s question  d id  
n o t convey to  h is  m in d  th a t th e  p la in tiffs  were 
a lle g in g  th a t even i f  th e  w h is tle  o f th e  B rit is h  
Grenadier was s lig h tly  a b a ft th e  beam  o f the  
Bremen, th e  Bremen ou gh t to  have stopped. 
B u t th o u g h  th e  questions were p u t fro m  a 
d iffe re n t p o in t o f v ie w  th e  ca p ta in  d id  ge t an 
o p p o rtu n ity  o f s ta tin g  w h y  he d id  n o t stop  th e  
Bremen. H e was asked : “  I f  yo u  had stopped 
yo u r engines a t 10.16 th is  co llis io n  w o u ld  n o t 
have happened ? ”  H is  answer is  : “  I t  w o u ld  
happen m uch dangerous— m uch m ore— because 
she w o u ld  n o t h it  us on th e  head, she m ig h t 
h it  us r ig h t on th e  b rid g e .”  T h is  accords w ith  
th e  accoun t o f th e  c o llis io n  g ive n  in  C apt. 
Z iegenbien ’s de po s ition  : “  T oge ther w ith  several 
o th e r signals a t 10.16 a .m ., th e  d is tin c t nav iga 
tio n  s igna l o f a steam er was suddenly heard 
on s ta rbo ard  side fro m  an a fte r ly  d ire c tio n . 
H e r subsequent signals becom ing lo uder p roved 
th a t she was approach ing s tr ik in g ly  q u ic k ly . 
S team ship Bremen was head ing 228 tru e  a t a 
speed o f th re e  kn o ts . V is ib ility  was 100-150 
m etres. R e p ly in g  to  th e  s ig na l o f th e  steam er, 
n a v ig a tio n  signals were sounded in  sh o rt 
in te rv a ls  w ith  th e  typ h o o n . The steam er ap
proached s tr ik in g ly  ra p id ly , th e  signals o f th e  
steam er, fro m  th e  tim e  she was heard firs t 
u n til she cam e in to  s ig h t, were heard five  
o r s ix  tim es and answered ab ou t te n  tim es.

LL
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Ct. of App.] The Bremen. [Ct. of App.

The p o s itio n  was unan im ously  ju dg ed  as 
fo llo w s : The o th e r vessel is  an o v e rta k in g  one. 
She is  approach ing  fro m  a d ire c tio n  m ore a ft 
th a n  abeam , w ith o u t a lte rin g  he r bearing . 
There fore  o u r fog  signa ls m u st be heard b y  
her in  an y  case fro m  a fo rw a rd  d ire c tio n . 
(T here fo re , fro m  th e  m om ent she heard ou r 
signa l fo r th e  firs t tim e , i t  was he r d u ty  to  s top .) 
S top p in g  d id  n o t come in to  question , fo r th e  
steam ship Bremen, because : (1 ) The signa ls o f 
th e  o th e r steam er were heard fro m  a d ire c tio n  
m ore a ft th a n  abeam  ; (2) th e  approach o f 
th e  o th e r vessel, ju d g in g  b y  th e  increasing  
s tre n g th  o f sound o f her signa ls, to o k  place 
so ra p id ly  th a t th e re  was an im m e d ia te  danger 
o f th e  steam ship Bremen the n  be ing  ram m ed 
broadside a t a b lu n t angle ; (3 ) in  case o f 
s top p in g  th e  Bremen, th e  danger o f th e  co l
lis io n  broadside w o u ld  have rem a ined to  com 
p le te ly  th e  same e x te n t, i f  th e  o th e r vessel 
reduced he r speed. F o r these reasons, a t 
10.19 a .m ., w hen th e  signals w ere heard  in  
th e  im m e d ia te  v ic in ity  fro m  an a fte r ly  d ire c 
tio n , a t th e  m om ent o f im m e d ia te  danger, 
w hen a c o llis io n  was in e v ita b le  i f  th e  course 
were k e p t, i t  was tr ie d  to  tu rn  th e  steam ship 
Bremen to  p o rt b y  m eans o f h a rd -a -s ta rboa rd ing  
th e  he lm , and, i f  possib le, to  b rin g  her on to  a 
p a ra lle l course w ith  th e  in v a ria b ly  nearing  
vessel : (a rts . 21, 27 and 29 o f th e  R egu la 
tio n s  fo r P re ve n tin g  C o llis ions a t Sea). As 
a lte rin g  th e  course a t th e  lo w  speed was 
n o t possib le w ith in  th e  tim e  s t ill a t d isposal, 
so le ly  b y  m eans o f he lm  a c tio n , th e  in te nd ed  
tu rn  had to  be assisted b y  means o f p ro pe lle r 
a c tio n  on th e  ru d d e r. (W ith  f irs t o f a ll 
‘ s ta rbo a rd  fu ll ahead,’ th e n  ‘ a ll ahead ’—  
w o rk in g  p rope lle rs and th e  he lm  ‘ ha rd  ove r,’ 
th e  vessel, acco rd ing  to  experience, is  tu rn e d  
fro m  a s ta tio n a ry  p o s itio n  a lm ost a t th e  spo t 
in  th e  sm allest c irc le ).”

Sound signals in  a fog  can o n ly  g ive  an 
a p p ro x im a te  gu ide to  th e  bea ring  o r course 
o f an approach ing vessel. As th a t experienced 
A d m ira lty  judge  S ir G ore ll B arnes says in  The 
B rita n n ia  (10 A sp. M a r. L a w  Cas. a t p . 768 ; 
92 L . T . R ep. a t p . 636 ; (1905) P . a t p . 103) : 
“  I t  is  n o t co rre c t to  say th a t a w h is tle  ha v in g  
been heard can be loca ted  so as to  be ce rta in  
i t  is  a precise bea ring  on th e  bow .”  In  th e  
c ircum stances o f th is  case i t  seems to  m e th a t 
th e  c o u rt ou gh t n o t to  have fou nd  th e  Bremen 
g u ilty  o f ne g lige n t n a v ig a tio n . She was faced 
w ith  th e  p ro b lem  o f dea ling  w ith  an un- 
asce rta inab le  s itu a tio n . The ca p ta in  cou ld  n o t 
know  w here th e  p o in t o f in te rse c tio n  o f th e  
tw o  courses w o u ld  be. I f  he stopped h is  
engines th e  p o in t o f in te rse c tio n  m ig h t be 
som ewhere near th e  am idsh ips section  o f h is  
lo n g  vessel. I f  th e  course o f th e  B rit is h  
Grenadier shou ld  be fu rth e r aw ay th a n  i t  
a c tu a lly  was, th e  m anœ uvre th a t th e  Bremen 
executed m ig h t have b ro u g h t th e  vessels in  
p a ra lle l courses so th a t a c o llis io n  w o u ld  have 
been avo ided, and in  an y  case th e  re su lts  o f 
a c o llis io n  w o u ld  b y  h is  a c tio n  be m uch less 
serious th a n  th e y  w o u ld  be i f  a c o llis io n  to o k  
place w ith  h is  sh ip  am idsh ips. I  canno t th in k

th a t th e  c o u rt was r ig h t in  h o ld in g  th e  Bremen 
g u ilty  o f negligence o r unseam anlike n a v ig a tio n . 
I f  th is  case fe ll to  be de te rm ined  b y  m y  ju d g 
m en t th e  cross-appeal o f th e  Bremen w o u ld  be 
a llow ed w ith  costs and th e  appeal o f the  
B rit is h  Grenadier d ism issed w ith  costs and 
ju d g m e n t en tered fo r th e  Bremen w ith  costs.

I  have sa id n o th in g  ab ou t th e  assessors in  
th is  c o u rt, because th e  fac ts  have been fu lly  
s ta ted  b y  m y  L o rd , b u t I  m ay say th a t m y 
p ro v is io n a l o p in io n  was n o t a lte re d  w hen I  
read th e  answers th a t th e  assessors gave to  the  
questions m y  L o rd  p u t to  them .

Slesser, L .J .— In  th is  case th e  learned 
judge  has accepted th e  h is to ry  o f th is  co llis io n  
as recoun ted b y  th e  o ra l evidence and docu
m ents tendered on b e h a lf o f th e  Bremen and 
re jec ted  th e  evidence and docum ents o f the  
B rit is h  Grenadier as fa r as th e y  c o n flic t w ith  
th e  s to ry  to ld  b y  th e  Bremen. T h a t h is to ry  
has been s u ffic ie n tly  set o u t b y  S c ru tto n , L .J . 
I  co n te n t m yse lf, the re fo re , w ith  th e  fo llo w in g  
fac ts  im m e d ia te ly  m a te ria l to  m y  ju d g m e n t.

The Bremen was tra v e llin g  dow n-channe l on 
a sou th -w e ste rly  course a t th ree  to  fo u r kno ts  
in  a th ic k  fog a t abou t 10 a.m .— she was sound
in g  a po w e rfu l w h is tle  ab ou t eve ry m in u te . 
There is  no evidence th a t she was o ff her 
no rm a l course ab ou t opposite  Dungeness. 
A t a b o u t 10.16, sum m er-tim e, th e  Bremen 
f irs t heard a long  b la s t a b a ft he r beam  on th e  
s ta rb o a rd  side. She con tinu ed  to  hear i t  
fiv e  o r s ix  tim e s increas ing  in  vo lum e a p p ro x i
m a te ly  on th e  same bearing . The Bremen 
d id  n o t stop  he r engines, b u t con tinu ed  under 
a s ta rbo a rd  he lm  a t th e  same speed. A t 
10.21 a .m . th e  vessels co llid e d  a t 45 degrees.

The learned ju dg e , in  agreem ent w ith  th e  
T r in ity  M asters, has fo u n d  th e  Bremen to  b lam e, 
to  th e  e x te n t o f 20 per cen t., in  th a t she should 
in  h is  o p in io n  have stopped, a t least on hearing  
th e  th ird  w h is tle  o f th e  B rit is h  Grenadier, w h ich  
was, as I  have sa id, g e ttin g  lo uder on th e  same 
bearing , th u s  in d ic a tin g  a convergence. I t  
m ust be added th a t th e  ju dg e  has accepted th e  
evidence o f th e  Bremen th a t she d id  n o t hear 
th e  w h is tle  o f th e  B rit is h  Grenadier fo rw a rd  o f 
he r beam . In  these circum stances she has 
r ig h tly  he ld  th a t ru le  16 d id  n o t re q u ire  th e  
Bremen to  s top  her engines as she d id  n o t hear 
th e  fog  s igna l o f th e  B rit is h  Grenadier appa r
e n tly  fo rw a rd  to  he r beam . The question  
rem a ins, how ever, w h e the r, a p a rt fro m  ru le  16, 
under ru le  29 th e  m aster o f th e  Bremen d id  
n o t neg lect a p re ca u tio n  w h ich  m ay be req u ire d  
b y  th e  o rd in a ry  p ra c tice  o f seamen o r b y  the  
specia l circum stances o f th e  case. The n a v i
g a tio n  o f th e  Bremen is  fo u n d  to  have been m ost 
ca re fu l com ing dow n th ro u g h  th e  tra ffic . B u t 
fo r th e  la s t te n  m inu tes before th e  c o llis io n  
she had been a lm ost stopped fo r fog . The 
v is ib ility  was n o t m ore th a n  150 m etres. 
H a v in g  regard  to  th e  fa c t th a t d istance and 
bearing  canno t be e x a c tly  de te rm ined  in  a 
fog  (see G ore ll B arnes, J . in  The B rita n n ia , 
10 A sp. M a r. L a w  Cas. 65 ; 92 L . T . R ep. 634 ;
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(1905) P . 98), and th a t th e  w eathe r was appa r
e n tly  such th a t th e  B rit is h  Grenadier co u ld  n o t 
be seen in  tim e  to  a vo id  he r, I  agree w ith  
B ateson, J . th a t th e  Bremen ou gh t to  have 
stopped n o tw ith s ta n d in g  th a t ru le  16 d id  n o t 
a p p ly  o r a t le as t reduced he r speed a fte r hearing  
th e  second o r th ird  b la s t o f th e  B rit is h  Grenadier, 
fo r a tim e  had a rriv e d  w hen th e re  was c e rta in ly  
a serious r is k  o f c o llis io n  : (see The Ceto, 6 A sp. 
M ar. La w  Cas. 479 ; 1889, 62 L . T . R ep. 1 ; 
14 A p p . Cas. 670 ; The Dordogne, 5 A sp. M ar. 
L a w  Cas. 328 ; 1884, 51 L . T . R ep. 650 ; 10 P rob . 
D iv . 6). In  The Otter (2 A sp. M a r. L a w  Cas. 208 ; 
1874, 30 L . T . R ep. 43 ; L . R . 4  A . &  E . 203), 
S ir R o b e rt P h illim o re  said : “  I  am  o f o p in io n  
th a t th e  L e g is la tu re  cou ld  n o t have in te nd ed  
to  la y  dow n th e  ru le  th a t th e re  m ay n o t be 
circum stances in  w h ic h  i t  m ay becom e th e  d u ty  
° f  a steam  vessel, w hen she fin d s  he rse lf in  a fog 
to  b rin g  u p .”  I f  th e  case fa lls  w ith in  a rt. 16 
th e  d u ty  to  s top  is  abso lu te  ; here th e  d u ty  to  
stop o r reduce speed, in  m y  o p in io n , arose 
im p e ra tiv e ly  a fte r hea ring  th e  w h is tle  o f th e  
B rit is h  Grenadier th re e  tim e s on th e  same 
bearing  ra p id ly  increasing  in  vo lum e.

Moreover, even i f  there was not a duty 
absolutely to stop, in  the uncertainty o f the 
dense fog, I  th ink on the evidence, notw ith
standing the view of the learned judge, i t  was 
scarcely possible for the Bremen to know 
whether the whistles which she heard were or 
^ere not more than two points abaft her beam. 
1 th ink it  is not unfair to her captain to  say 
that, having regard to a ll the circumstances, 
including the unexpected direction from which 
the B rit is h  Grenadier was approaching, that 
be was really in  doubt whether the Bremen was 
forward of or abaft this direction. H e should, 
therefore, as a matter o f prudent seamanship 
have slackened, stopped, or reversed (rules 23 
and 24).

G iv in g  eve ry fa ir  cons ide ra tion  to  the  
rap id ity  w ith  w h ich  th e  em ergency developed 
and to  th e  reckless and  in ca lcu la b le  behav iou r 
° t  th e  B r it is h  Grenadier, I  have com e to  th e  
conclusion th a t fo r th e  Bremen to  go ahead and 
try to  keep as n e a rly  as possib le on a p a ra lle l 
course was n o t th e  r ig h t m anœ uvre, and I  am  
g lad to  th in k  in  com ing to  a decision in  th is  
'b fb c u lt question  th a t th e  T r in ity  M asters are 
them selves o f th e  same o p in io n . I  agree, 
herefore, w ith  S c ru tto n , L .J . th a t th e  appeal 

°* th e  Bremen m u st be dism issed w ith  the
consequences b y  h im  sta ted .

W ith regard to the appeal of the B rit is h
enadier, I  agree w ith  m y  L o rd s  th a t th is  

to ^ d d  S*lo u *t* he d ism issed and I  have n o th in g

A ppea l and cross-appeal 
dismissed.

the°»C*t0rs the appellants, the owners of 
Bremen, Constant and Constant. 

of Jv'citors for the respondents, the owners 
B o n ^  B r it is h  Grenadier, W m . A . C rum p  and
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A D M I R A L T Y  B U S I N E S S .

F rid a y , J u ly  31, 1931.

(B e fo re  Langton, J .)

The Adriatic, (a)

Conflict o f laws— C la im  fo r  distance fre igh t—  
F re ight engagement notes made in  Egypt—  
Charter o f Swedish vessel— E ng lish  charter- 
p a rty— E ng lish  b ills  o f lading— L a w  o f flag  
— L e x  lo c i con tra ctus.

M . and P ., a partnersh ip  f irm  registered and 
carry ing  on business in  E gyp t, by fre ig h t en
gagement notes made in  E gyp t w ith  the de
fendants, an E ng lish  f irm  having a branch in  
Egypt, contracted fo r  shipment o f cotton seed 
fro m  E gyp t to Eng land. I n  order to perform  
the ir p a rt o f the contract M .  and P . chartered 
a Swedish vessel through brokers in  London, 
and subsequently b ills  o f lad ing were issued to 
the defendants. The fre ig h t engagement notes, 
the charter-party and the b ills  o f lad ing were 
a ll in  E ng lish , the latter documents being in  well 
known E ng lish  fo rm s. The goods were du ly  
shipped, but were lost du rin g  the voyage to 
England. M .  &  P . claimed distance fre igh t, 
alleging that the contract contained in  the 
fre ig h t engagement notes was to be construed by 
the law  o f the flag , namely, Swedish law, or by 
the le x  lo c i con tra c tus , namely, E gyp tian  law. 
B y  either o f these systems o f law distance fre igh t 
is  recoverable. The defendants contended that 
the in ten tion  o f the parties was that Eng lish  
law  should apply.

H e ld, that in  order to ascertain the in tention  o f the 
parties, regard must be had to a ll the c ircum 
stances in  which the contract was made, and  
that consideration o f these circumstances in  the 
present case showed that the in ten tion  o f the 
parties was that the contract should be governed 
by E ng lish  law.

Trial o f a p re lim in a ry  p o in t o f la w  in  an a c tio n  
in  personam  in  w h ich  th e  p la in tiffs , J . P . 
M itc h e ll and L . P o lnauer, c la im ed d istance 
fre ig h t on  th e  carriage o f a cargo o f co tto n  
seed in  th e  Sw edish steam ship A d ria t ic  aga inst 
th e  de fendants, B ehrend and Co. L im ite d .

T h ro u g h o u t th e  yea r 1929 th e  p la in tiffs ,
J . P . M itc h e ll and L . P o lnauer, were a firm  
c a rry in g  on business a t A le xa n d ria , C airo, 
P o rt S aid, P o rt Sudan and K h a rto u m , th e  
p rin c ip a l o ffice  be ing  a t A le xa n d ria . The 
pa rtn e rs  in  th e  p la in t if f  firm  were J . P . M itc h e ll, 
w ho is a Scotsm an and was a t a ll m a te ria l tim es 
reg iste red  a t th e  B r itis h  C onsulate-G enera l, 
A le xa n d ria , as a B r itis h  sub je c t, and L . P o l
nauer, w ho was a t a ll m a te ria l tim e s  a 
H u n g a ria n  sub je ct.

(o) Reported b y  Ge o ffr ey  H u tc h in s o n , Esq., B arrls te r- 
a t-Law .
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The p la in tiff firm  was a t a ll m a te ria l tim es 
reg iste red  in  E g y p t unde r E g y p tia n  la w .

The defendants, B ehrend and  Co. L im ite d , are 
an E n g lish  lim ite d  com pany, whose reg istered 
o ffice  is  a t 31, G reat S t. H elens, Lo nd on , E .C . 3, 
and th e y  have a b ranch  o ffice  a t A le xa n d ria .

The ow ners o f th e  steam ship A d r ia t ic  were 
a t th e  m a te ria l tim e s  th e  A tla n tic  T ra n sp o rt 
L in e  A /B  (m anager, J . K a llm a n n ), o f G othen
bu rg , a Swedish co rp o ra tio n  in co rp o ra te d  under 
th e  Swedish la w .

The steam ship A d r ia t ic  was a t a ll m a te ria l 
tim e s a Swedish steam ship o f 3024 ton s gross 
re g is te r, and classed 100 A1 a t L lo yd s .

O n th e  9 th  J u ly  1929 and th e  19 th  N o v . 1929 
tw o  fre ig h t engagem ent notes w ere en tered 
in to  betw een th e  p la in tiffs  and de fendants, b y  
w h ich  th e  p a rtie s  con tra c te d  fo r th e  carriage  o f 
a cargo o f co tto n  seed fro m  A le xa n d ria  to  
London .

O n th e  11 th  O ct. 1929 F . C. Lohden and Co. 
L im ite d , an E n g lish  lim ite d  com pany o f 
Lo nd on , a c tin g  as agents fo r th e  p la in tiffs , 
en tered in to  a c h a rte r-p a rty  w ith  M atthew s, 
W rig h tso n  and Co., L im ite d , an E n g lish  lim ite d  
com pany, o f London , a c tin g  as agents on 
b e h a lf o f th e  ow ners o f th e  A d ria tic , w hereby 
th e  A d r ia t ic  o r s u b s titu te  was cha rte red  to  th e  
p la in tiffs  fo r a voyage fro m  A le x a n d ria  to  th e  
U n ite d  K in g d o m , R o tte rd a m , o r H am burg . 
The c h a rte r-p a rty , w h ich  was signed in  London , 
was in  E n g lish , in  a p rin te d  fo rm .

O n th e  3 0 th  D ec. 1929 o r the reabou ts th e  
p la in tiffs  loaded on board  th e  steam ship 
A d r ia t ic  th e  cargo re fe rre d  to  in  th e  fre ig h t 
engagem ent notes to g e th e r w ith  c e rta in  o th e r 
cargo be long ing  to  o th e r shippers, and on the  
31st D ec. 1929 th e  p la in tiffs  signed th e  b ill o f 
la d in g  fo r th e  defendants’ cargo “  fo r B /L  
as agents o n ly .”  The b ill o f la d in g  was in  the  
fo rm  o f th e  G eneral P roduce B la c k  Sea A z o ff 
and D anube Steam er B ill o f L a d in g  1890, 
approved b y  th e  London  Com  T rade  Associa
tio n . D u rin g  th e  voyage th e  A d ria tic , ha v in g  
been dam aged in  co llis io n , p u t in to  C adiz, w hen 
she was fo u n d  to  be a to ta l loss. The defendants 
acco rd in g ly  to o k  d e liv e ry  o f th e  cargo a t 
C adiz. The p la in tiffs  c la im ed d istance fre ig h t.

The case was set dow n fo r t r ia l o f th e  p re 
lim in a ry  question  w h e the r th e  c o n tra c t was 
governed b y  Sw edish o r E g y p tia n  la w , as th e  
p la in tiffs  contended, o r b y  E n g lish  la w , as th e  
defendants contended. I t  was a d m itte d  th a t 
i f  Swedish o r E g y p tia n  la w  a p p lie d  d istance 
fre ig h t was payab le , b u t th a t i t  was n o t p a y 
ab le i f  th e  c o n tra c t was governed b y  E n g lish  
la w .

Raeburn, K .C . and S ir Robert Aske  fo r  th e  
p la in tiffs .

A . T . B u c k n ill, K .C . and D a v id  D av is  fo r th e  
de fendants.

Langton, J .— T h is  case belongs to  a d iffic u lt 
class— in  fa c t, I  th in k  i t  was o n ly  th e  p e c u lia rly  
re fin ed  in te llig e n ce  o f L o rd  H a ls b u ry  th a t ever 
enabled h im  to  describe a case o f th is  class 
as “  s im p le .”  I  have fo u n d  i t  a p a rtic u la rly

d iffic u lt exam ple o f w h a t I  be lieve  to  be a 
d iffic u lt class, and I  w ish  to  say th a t I  a rriv e  
a t m y  ju d g m e n t w ith  th e  grea test possib le 
d iffid en ce . I f  re fle c tio n  w o u ld  enable me to  
express i t  w ith  g re a te r confidence, I  should 
c e rta in ly  have de ferred g iv in g  m y  ju d g m e n t 
in  o rd e r to  consider th e  m a tte r. B u t I  am  
a fra id  th a t I  shou ld  have reached th e  p o s itio n , 
w h ich  M r. R aeburn  te lls  me he has a lready 
reached, o f be ing  ab le to  d iscove r o n ly  th is , 
th a t th e re  is  abundance o f a u th o rity  fo r 
p ra c tic a lly  a n y  p ro p o s itio n  th a t has been p u t 
fo rw a rd . I t  w ill suffice , perhaps, to  say th a t 
fo u r counsel have addressed m e in  th is  case. 
E ach o f the m  has, in  tu rn , c a p tiv a te d  me b y  
th e  co n v in c in g  no te  o f h is  address, b u t n e ith e r 
o f those w ho have been in  th e  p o s itio n  o f fo llo w 
ers have, in  an y  w ay, repeated w h a t was said 
b y  th e ir  colleagues in  advance. T h a t, I  th in k , 
w ill show  how  possib le i t  is  to  deduce an 
exce lle n t a rgum ent and an exce lle n t a u th o rity  
fo r eve ry  k in d  o f p ro p o s itio n  th a t is  necessary 
in  th is  case. The choice lie s— as betw een th e  
p la in tiffs  and th e  defendants— betw een fin d in g  
th a t th e  la w  ap p licab le  to  th e  ease is  th e  la w  o f 
th e  fla g — or, a lte rn a tiv e ly , th e  la w  o f th e  
place in  w h ich  th e  c o n tra c t was m ade (w h ich  
is  th e  p la in tiffs ’ co n te n tio n ) ; o r, fin d in g  th a t 
i t  is  th e  la w  o f E ng la nd  (w h ich  is  th e  de fendants’ 
co n te n tio n ). I t  is  perhaps n o te w o rth y  in  passing 
th a t those th re e  a lte rn a tiv e s  have, in  re a lity , a 
fo u rth  lu rk in g  b e h ind , in  th a t th e  m a in  a rgu
m ents fo r  saying  th a t th e  p ro p e r la w  to  a p p ly  is 
th e  la w  o f E n g la n d , a ll re in fo rce d  b y  those 
argum ents w h ich  go to  say th a t th e  lex loci solu
tion is— w h ich  is  th e  la w  o f th e  p lace w here th e  
c o n tra c t is  to  be fin a lly  ca rrie d  o u t— is also 
open to  th e  de fendants. So th a t perhaps i t  
m ay be sa id th a t th e re  are fo u r a lte rn a tiv e s —  
tw o  open to  th e  p la in tiffs , and tw o  open to  th e  
de fendants.

N ow  th e  fa c ts  o f th e  case are su c c in c tly  set 
o u t in  th e  s ta tem e n t o f fac ts , and  I  need, 
th e re fo re , n o t re c ite  th e m  an y  fu rth e r. The 
o n ly  m a tte r in  th e  agreed s ta tem e n t o f fac ts  
w h ich  has tu rn e d  o u t n o t to  be com p le te ly  
agreed is  an asse rtion  in  th a t s ta tem e n t th a t 
th e  p la in tiffs ’ firm  was, a t a ll m a te ria l tim es, 
reg is te red  in  E g y p t unde r E g y p tia n  la w . I t  
is  a v e ry  sm a ll m a tte r, and  w h e the r i t  be th e  
fa c t o r n o t, m y  ju d g m e n t w o u ld  have been 
q u ite  una ffected  b y  i t .  There is  no d o u b t th a t 
th e  firm  o f M itc h e ll and P o lnauer do c a rry  
on business in  E g y p t, and th e  m ere fa c t o f th e ir 
re g is tra tio n  one w a y o r th e  o th e r w o u ld  n o t 
g re a tly  s treng then  o r weaken th e  p o s itio n . 
O therw ise , th e  agreed s ta tem e n t o f fa c ts , I  
th in k , m ay be ta ke n  to  express th e  general 
p o s itio n .

The c la im  is  a c la im  b y  th e  p la in tiffs  fo r 
d istance fre ig h t— a class o f c la im  w h ich  is 
unknow n to  E n g lish  la w , b u t a class o f c la im  
w h ich  is  recognised b y  o th e r C o n tin e n ta l 
na tion s . F o rtu n a te ly , I  have n o t to  de term ine 
w h a t th e  e ffec t m ay be o f th e  ju d g m e n t which 
I  have to  g ive . N ow , a m id s t m uch th a t is 
obscure, one th in g  a t le ast appears to  be 
com p le te ly  p la in . E ve ryb o d y  is  agreed th a t
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th e  te s t, o r c rite rio n , o f w h a t la w  is  to  a p p ly  
is  to  be fo u n d  in  th e  in te n tio n  o f th e  p a rtie s . 
T h a t s ta tem e n t, I  th in k , run s  th ro u g h  a ll th e  
a u th o ritie s  and  the re fo re  I  need n o t c ite  an y  
p a rtic u la r a u th o rity  in  its  fa v o u r. B u t ju s t 
how  one is  to  a rriv e  a t th e  in te n tio n  o f the  
pa rtie s  no a u th o rity  is  precise to  define . 
S ir R o b e rt A ske, on  b e h a lf o f th e  p la in tiffs , 
com m enced h is  a rgum en t b y  p o in tin g  to  ce rta in  
p resum ptions, and he began w ith  th e  exce lle n t 
a u th o rity  o f P rofessor D ic e y —-th e  fo u rth  
e d itio n  o f D ice y ’s C o n flic t o f Law s, p . 644, 
ru le  166b, w h ich  is  as fo llo w s  : “  S ub je ct to  th e  
exce p tio n  h e re in a fte r m en tioned , th e  e ffec t and 
in c id e n ts  o f a c o n tra c t o f a ffre ig h tm e n t (i.e ., 
a c o n tra c t w ith  a sh ipow ner to  h ire  h is  sh ip  o r 
p a rt o f i t ,  fo r  th e  carriage  o f goods) are governed 
b y  th e  la w  o f th e  fla g .

“  P ro v id e d  th a t th e  c o n tra c t w ill n o t be 
governed b y  th e  la w  o f th e  fla g  if ,  fro m  th e  
te rm s o r ob jects  o f th e  c o n tra c t, o r fro m  th e  
circum stances un de r w h ich  i t  was m ade, th e  
in fe rence can be d ra w n  th a t th e  p a rtie s  d id  n o t 
in te n d  th e  la w  o f th e  fla g  to  a p p ly .”

N ow  th a t is  a s ta te m e n t as to  a p re sum p tion  
th a t th e  la w  o f th e  fla g  w ill a p p ly  unless th e  
evidence shows th a t th e  p a rtie s  in te nd ed  
som eth ing else. M r. R aeburn  fu rth e r e lu c i
da ted th e  p o s itio n  as regards p resum p tions b y  
re m in d in g  m e th a t in  o rd in a ry  cases o f con
tra c ts  th e  usua l p re su m p tio n  o f la w  was th a t 
th e  lex loci contractus was th e  la w  w h ich  ap p lied , 
“ e sa id  th a t th a t p re su m p tio n  in  a c o n tra c t 
° f  a ffre ig h tm e n t was no d e p a rtu re  fro m  th e  
o rd in a ry  ru le , b u t was in  e ffe c t o n ly  th e  a p p li
ca tio n  o f i t  to  a c o n tra c t o f a ffre ig h tm e n t in  
th a t a sh ip  m ust be ta k e n  to  be a p a rt o f th e  
c o u n try  whose fla g  she flie s . T he re fo re , i f  
you are d e a ling  w ith  a c o n tra c t o f a ffre ig h tm e n t 
you w o u ld  n a tu ra lly  ta k e  th e  la w  o f th e  fla g  

be ing, to  a ll in te n ts  and purposes, th e  a c tu a l 
ex loci contractus. T h a t, I  th in k , sta tes th e  

P resum ption  o f la w  as a ccu ra te ly  as i t  can be 
sta ted , and w h a t I  have to  de te rm ine  here is in  

*i th e  circum stances (and I  am  bound to  lo o k  
t  a ll th e  su rro u n d in g  circum stances) is  th e re  

evidence here to  show  th a t th e  in te n tio n  o f th e  
P arties was to  d isp lace th a t p r im d  fac ie  p re 
e m p tio n .

N ow , tu rn in g  to  th e  fa c ts  o f th is  case, 
r . B u c k n ill rem inded  m e th a t th e re  are th re e  

P rin c ip a l docum ents w h ich  are re c ite d  in  th e  
a te rnen t o f c la im . The f ir s t o f those docu- 
.e ts  is a c h a rte r-p a rty  betw een th e  owners 

the  A d ria tic , w ho w ere a Swedish com pany—  
, e. A tla n tic  T ra n s p o rt o f Sweden— and th e  

l^ a m tiffs , in  th is  case M itc h e ll and P o lnauer. 
_ R aeburn  sa id , as regards th a t ch a rte r- 
j jb  th a t i t  re a lly  was a co m p a ra tive ly  
o ^ v a n t  docum ent in  th is  case. The sh ip - 
chn etS were n o t p a rtie s  to  th is  a c tio n , and th e  

r te r-p a rty  was in  no w ay in co rp o ra te d  in  
in  th  1S la d in g , and, th e re fo re , th e  defendants
p a c tio n  had no know ledge o f th e  c h a rte r- 
„ ^ J y -  N ow , th a t a t f ir s t s ig h t, seems to  be 
sho aocurate  s ta te m e n t o f th e  case. I
th ili * ^o r a m om ent suggest th a t any- 

g w h ich  M r. R aeburn  sa id  was n o t an

accu ra te  s ta te m e n t, b u t I  am  n o t q u ite  sure 
th a t i t  is  a com prehensive s ta te m e n t. The 
p la in tiffs , i t  is  tru e , are M essrs. M itc h e ll and 
P o lnauer, b u t, seeing th a t th e  c la im  is  fo r  
d is tance  fre ig h t— and th e re fo re  a c la im  w h ich  
is  in  re a lity  a c la im  on b e h a lf o f th e  sh ip 
ow ners— I  am  n o t sure th a t i t  is  co rre c t to  say 
th a t th e  c h a rte r-p a rty  is  an  irre le v a n t docum ent. 
I  am  n o t sure th a t i t  is  even co m p a ra tive ly  
irre le v a n t. I  th in k  i t  is , in  th is  case, p a rt o f 
th e  su rro u n d in g  circum stances o f th e  case. 
The essence o f th e  m a tte r as appears fro m  th e  
s ta te m e n t o f fa c ts  was th is . The de fendants, 
B ehrend and  Co. L im ite d , w ere anxious to  ge t 
tra n s p o rt fo r  c e rta in  parcels o f c o tto n  seed. 
T he step th a t th e y  to o k  to  th is  end was to  
engage space b y  c e rta in  fre ig h t engagem ent 
notes w ith  th e  p la in tiffs , M itc h e ll and P o lnauer. 
The fre ig h t engagem ent notes d id  n o t spe c ify  
in  an y  w a y th e  id e n tity , o r n a tio n a lity  o f th e  
sh ip . The p la in tiffs  m e re ly  engaged th e  sh ip  to  
c a rry  c o tto n  seed fro m  A le x a n d ria  to  Lond on  
and s ta te d  th e  fo rm  o f b i ll o f la d in g  w h ich  
w o u ld  be used fo r  th a t sh ip m e n t. Indeed , 
so m uch d id  th e  p la in tiffs  dea l w ith  th e  m a tte r 
“  on th e ir  ow n ”  th a t a lth o u g h  one o f these 
fre ig h t engagem ent notes was en te red  in to  
subsequent to  th e  c h a rte r-p a rty , th e y  d id  n o t 
even th e n  te ll th e  de fendan ts. I  am  n o t 
suggesting th a t th e y  w ere w rong  in  do in g  so, 
b u t th e y  d id  n o t, as a m a tte r o f fa c t, te ll th e  
de fendants th a t th e  sh ip  on w h ich  th e y  were 
p ro po s ing  to  sh ip  th is  pa rce l was o f an y  p a r
tic u la r  n a tio n a lity  o r, indeed, in  an y  w a y d id  
th e y  reve a l th e  id e n tity  o f th e  sh ip . In  th e  
m eantim e th e y  had, b y  th is  c h a rte r-p a rty , 
ch a rte re d  th e  A d r ia t ic  to  lo ad  a fu ll cargo 
fro m  A le x a n d ria  to  Lo nd on . I  th o u g h t a t 
firs t th a t fro m  th e  language o f th e  ch a rte r- 
p a rty  i t  m ig h t n o t be q u ite  c le a r th a t th e y  had 
cha rte re d  th e  w ho le  o f th e  sh ip , b u t M r. 
R aeburn  p u t a ll m y  do ub ts  on th a t su b je c t to  
re s t. T hey  had  u n d o u b te d ly  cha rte re d  th is  
sh ip  to  lo ad  a fu ll and com p le te  cargo o f some 
k in d  o f seed o r produce, fo r  sh ip m e n t fro m  
A le x a n d ria  to  Lo nd on , th e re fo re  I  th in k  i t  is 
m a te ria l to  lo o k  a t th e  c h a rte r-p a rty . I  do n o t 
say fo r  one m om ent th a t th e  c h a rte r-p a rty  fo rm s 
an y  p a rt o f th e  c o n tra c t betw een th e  pa rtie s  
w ho are a c tu a lly  here a t g rip s , b u t I  bear in  
m in d  th e  fa c t th a t M itc h e ll and P olnauers, 
h a v in g  no c la im  fo r th is  d is tance  fre ig h t upon 
th e ir  ow n accoun t, are c la im in g  here o n ly  as 
trus tee s fo r  th e  sh ipow ners, and I  do th in k  
in  these circum stances th a t i t  is  re le va n t a t 
le ast to  lo o k  a t th e  ba rga in  betw een them selves 
and th e  shippow ners as one o f th e  su rro u n d in g  
circum stances. N ow  w hen one looks a t th a t 
docum ent —  I  agree th a t i t  is  th e  least 
im p o rta n t o f th e  th re e  —  n o th in g  m ore 
E n g lish  th a n  th a t docum ent co u ld  v e ry  w e ll 
be devised.

I t  is  on a p rin te d  fo rm  a t th e  instance  o f th e  
w e ll-kn o w n  cha rte re rs, F re d  C. Lohden and 
Co. L im ite d , 2 and 4 S t. M a ry  A xe , London . 
I t  was en tered in to  betw een those brokers and 
M atthew s, W rig h tso n  and Co. L im ite d , ano the r 
e q u a lly  w e ll-kn o w n  firm  o f London  b roke rs .
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I t  was en te red  in to  in  E n g lish , w ith  eve ry 
c ircum stance accom panying th e  o rd in a ry  
E n g lish  c h a rte r-p a rty , in c lu d in g  th e  agreem ent 
th a t a n y  d isp u te  un de r th e  c h a rte r shou ld  be 
se ttle d  b y  a rb itra tio n  in  Lo nd on , each p a rty  
a p p o in tin g  an a rb itra to r, and th a t th e  decis ion  
o f th e  u m p ire  selected b y  th e m  shou ld  he fin a l. 
I t ,  indeed, has no fe a tu re  ab ou t i t  w ha teve r 
w h ich  cou ld , as th a t docum ent stands, suggest 
th a t an y  la w  o th e r th a n  E n g lish  la w  was ever 
fo r one m om ent con tem p la ted  as th e  law  
go ve rn ing  th a t c h a rte r-p a rty . So m uch fo r 
th e  c h a rte r-p a rty , and one passes th e n  to  th e  
fre ig h t no te . The fre ig h t no te  is  headed 
“  A le xa n d ria , E g y p t,”  and th e  p la in tiffs —  
M itc h e ll and P o lnauer— u n q u e stio n a b ly  are a 
firm  c a rry in g  on business in  E g y p t. I t  tra n s 
p ire d  th a t M r. M itc h e ll is  b y  b ir th  a Scotsm an 
and M r. P o lnauer is  b y  b ir th  a  H u n g a ria n . 
There is  no d o u b t w h a teve r th a t th is  engage
m en t was entered in to  in  E g y p t, and, indeed, 
th e  de fendan ts’ firm , B ehrend and  Co. L im ite d , 
have a b ra n ch  in  E g y p t. So th a t M r. R aeburn  
was on s trong  g round  w hen he sa id th a t th e  
lex loci contractus, in  th is  case— i f  yo u  ta ke  th e  
fre ig h t engagem ent no te  as th e  gove rn ing  
docum ent— is E g y p t, b u t I  am  n o t c e rta in , 
aga in , th a t th e  fre ig h t engagem ent no te  is  in  
a n y  sense, th e  d o m in a tin g  docum ent. A fte r 
a ll, as I  th in k  M r. D avies p o in te d  o u t, th e re  is 
n o t a w o rd  in  th e  fre ig h t engagem ent no te 
a b o u t d is tance  fre ig h t. There  is  no suggestion 
in  th e  fre ig h t engagem ent no te  o f a n y  n a tio n 
a lity  o f a n y  p a rtic u la r sh ip , and in  o rd e r to  get 
th e  a c tu a l c o n tra c t o f carriage— w h ich  m ust 
be th e  docum ent upon  w h ich  th e  p la in tiffs  
depend— we have to  lo o k  a t th e  b ill o f la d in g . 
N ow  th e  b ill o f la d in g , fro m  m any p o in ts  o f 
v ie w , is  w h a t I  m ay c a ll a n o n -c o m m itta l 
docum ent. I t  m ig h t su p p o rt a good m any 
p o in ts  o f v ie w  s ta n d in g  alone. I t  is  in  th e  fo rm  
o f th e  G eneral P roduce B la c k  Sea, A zo ff, and 
D anube S team er b ill o f la d in g  1890. I t  is 
couched e n tire ly  in  th e  E n g lis h  language. I t  
con ta ins  a ll th e  w e ll-kn o w n  E n g lis h  b ill o f 
la d in g  exceptions, and i t  even has in  th e  m a rg in  
a reference to  w a r ris k s , in  w h ich  H is  M a je s ty ’s 
G overnm en t is  nam ed. A g a in s t th a t i t  is  on  
th e  fo rm  o f J . P . M itc h e ll and P o lnauer, w ho 
s ta te  on th e  b ill o f la d in g  th a t th e ir  head o ffice  
is  in  A le x a n d ria , and th a t th e ir  branches are 
re s p e c tiv e ly  in  P o rt S aid, P o rt Sudan, and 
K h a rto u m . F in a lly , th e  b ill o f la d in g  states 
th a t th e  d e liv e ry  is  to  be in  Lo nd on , and th a t 
fre ig h t is  to  be p a id  on d e liv e ry . N o  one, I  
th in k , lo o k in g  a t th a t b ill o f la d in g , cou ld  say i t  
was n o t a p e rfe c tly  good E n g lish  b ill o f la d in g  
in  th e  o rd in a ry  E n g lis h  fo rm , such as w o u ld  be 
em p loyed betw een tw o  E n g lish  p a rtie s , i f  th e y  
desired to  c o n tra c t fo r  an o rd in a ry  ca rriage  o f 
goods b y  sea. The steam er nam ed in  th e  b ill o f 
la d in g  is  th e  A d ria tic , and  M r. B u c k n ill to o k  a 
p o in t as to  th a t th a t th a t m ig h t also be an 
E n g lish  sh ip . H ow ever, I  am  n o t m uch 
im pressed b y  th a t, because th e  nam e is  no 
d o u b t an e q u a lly  good Sw edish nam e, and I  
canno t th in k  th a t th e re  is  an y  p a rtic u la r 
n a tio n a lity  in  a p rope r nam e.

N ow  those are th e  th re e  docum ents, and 
i t  is  upon  th e  tra n s a c tio n  w h ich  those th ree  
docum ents evidence th a t I  have to  de te rm ine  
w h a t th e  la w  is  w h ich  should a p p ly  to  th e  
question  in  issue. M r. B u c k n ill c ite d  a case 
as be ing  th e  nearest case on th e  fa c ts  to  th e  
present case, w h ich  was decided b y  G reer, L .J ., 
th e n  a judge  o f f ir s t in stance . The case is  th e  
A /B  Freuchen v . Hansen  (1919) 1 L I. L . L . 
R ep. 393). I  th in k  M r. B u c k n ill was r ig h t in  
saying  th a t i t  is  perhaps th e  nearest in  th e  
fa c ts  to  th e  present case o f a n y  o f those w h ich  
have been c ite d  a t th e  B a r. B u t a d m ittin g  
th a t i t  c e rta in ly  is  v e ry  near, th e  fa c ts  q u ite  
s h o rtly  were th a t th e  steam er, w h ic h  was a 
N o rw eg ian  steam er, had  been delayed— to  
use a n e u tra l te rm — in  sa ilin g  fro m  an E n g lish  
p o rt d u rin g  th e  w a r, and th e  ju dg e  was asked 
to  de te rm ine , as a m a tte r o f la w , w h a t la w  in  
th a t case a p p lie d . The ch a rte r was n o t th e  
m a tte r in  issue— i t  was th e  B a ltic  and W h ite  
Sea Conference Coal C harte r— and the re fo re  
the re  were none o f th e  com p lica tion s  o f th e  
present case, o f a b ill o f la d in g  and a fre ig h t 
engagem ent n o te . I  need scarce ly say th a t 
I  shou ld  n o t d iffe r, excep t w ith  th e  greatesi 
possib le d iffid en ce , fro m  an y  pronouncem ent 
o f G reer, L .J . in  an y  m a tte r o f la w , s t ill m ore 
so in  a m a tte r o f th is  class in  w h ic h  he is  an 
acknow ledged m aster. B u t h is  ju d g m e n t in  th is  
case seems to  proceed la rg e ly  upon w h a t has 
been ca lled , as a com pendious fo rm  o f expres
sion , th e  a rgum en t o f u n ifo rm ity . H e takes 
th is  ch a rte r— th e  B la c k  Sea ch a rte r— and he 
says th a t he fin d s  th e re  a ll th e  o ld  fa m ilia r 
frie n d s  o f th e  E n g lish  c h a rte r, and because th e  
c h a rte r is  in  w h a t we m ay c a ll th e  o ld  E n g lish  
fo rm , he says th a t th e  p a rtie s  m ust have in 
ten ded  to  a p p ly  E n g lish  la w  fo r th e  de te rm in a 
tio n  o f th e ir  d ispu tes. N ow  G reer, L .J . is  n o t 
la c k in g  in  h ig h  a u th o rity  fo r  th a t a rgum ent. 
H e  is  n o t th e  firs t person w ho has seen th e  
fo rce  o f those con ten tio ns and he o n ly  restates 
th e m  w ith  h is  usua l lu c id ity  and fo rce . B u t 
even s a n c tifie d  as i t  is  b y  h ig h  a u th o rity , I  
m ust say th a t, fo r  m y  ow n p a rt, I  have some 
doub ts as to  th e  va lue  o f th is  a rgum en t based 
upon  u n ifo rm ity . I  can no t sh u t m y  eyes to  
m y  ow n personal experience in  th e  fo rm a tio n  o f 
som e o f these agreed docum ents, and I  th in k  
th a t i f  I  w ere to  ta k e  th e  H ague R u les, fo r 
exam ple— in  th e  fo rm a tio n  o f w h ich  I  had 
som e pe rsona l p a rt— i f  tw o  Ita lia n s  were to ld  
th a t because th e y  agreed th a t th e  H ague R ules 
sho u ld  be fra m e d  in  E n g lis h  and F rench  th e y  
th e re fo re  agreed th a t e ith e r th e  E n g lis h  o r the  
F rench  la w  shou ld  a p p ly  to  th e  d e te rm in a tio n  
o f a n y  d ispu tes betw een th e m , th e y  w o u ld  n o t 
o n ly  be su rp rised , b u t th e y  w o u ld  express th e ir 
d isgust w ith  th e ir  usua l vehem ence and v ig o u r. 
T he re fo re , a lth o u g h  I  see th e  g re a t advantages 
o f in te rp re tin g  docum ents in  th e  E n g lish  la n 
guage b y  E n g lish  la w , I  am  n o t to  be ta ke n  as 
fo llo w in g  th is  case upon  th a t g ro un d  alone. 
A n o th e r basis upon  w h ich  th e  L o rd  Justice  
proceeds is  th a t in  th e  p a rtic u la r case w h ich  he 
was d e c id in g  th e  qu estio n  w h ich  arose fo r  de
c is io n  was a qu estio n  o f th e  b e h a v io u r o f th e
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pa rtie s  a t th e  p o rt o f lo a d in g . I  see som e in 
conveniences in  a llo c a tin g  th e  la w  to  th e  p a r
tic u la r b ra nch  o r p o rtio n  o f th e  voyage w h ich  
happens to  be in  qu estio n . I t  seems d iffic u lt 
to  im ag ine  th a t th e re  cou ld  he one la w  a p p lic - 
ah le  i f  th e  p o in t in  d ispu te  concerned a question  
a ris in g  a t th e  p o rt o f lo a d in g , a n o th e r la w  
ap p lica b le  i f  th e  m a tte r concerned th e  conduct 
o f th e  m aste r d u rin g  th e  voyage, and  a th ird  
law  ap p licab le  i f  i t  concerned a question  a t th e  
P o rt o f d e liv e ry . I t  o n ly  needs, I  th in k , an 
e xa m in a tio n  o f ju s t one case to  show  in to  w h a t 
ra m ifica tio n s  these argum ents can e x te n d  and 
how  d iffic u lt th e  m a tte r becomes i f  one a tte m p ts  
to  solve i t  a long  one lin e  o n ly . I  th in k  i t  is 
necessary and r ig h t in  th is  class o f case to  ta ke  
th e  broadest possib le v ie w  and a lth o u g h , as 
t  say, I  am  n o t p e rso n a lly  im pressed w ith  th e  
argum ent o f u n ifo rm ity , I  am  im pressed w ith  
he a rg um e n t o f convenience. I t  is , perhaps, 

unw ise to  a tte m p t to  generalise a t a ll upon 
e actio ns o f an y  class o f th e  co m m u n ity , 

P a rtic u la rly  th a t hard-headed person, th e  
>usiness m an, b u t I  th in k  one can no t be go ing 

ve ry  f a r w rong  w hen one says th a t i f  you  w a n t
0 define th e  in te n tio n s  o f tw o  business m en you  

*uay ta ke  i t  th a t th e y  in te n d e d  to  do w h a t was 
“ lo s t con ven ien t.

N ow  I  w ill t r y  to  re v ie w  th is  case fo r  a 
om ent in  th e  lig h t o f th a t con s id e ra tio n , 

j  can no t, I  th in k , sh u t one’s eyes to  th e  
c t th a t th e  B r itis h  p o s itio n  in  E g y p t has been. 

t? r  m an y years, a p re d o m in a n t p o s itio n . I
1 w o u ld  be id le  and fo o lis h  to  a tte m p t to  
n u t one’s eyes to  th a t kno w n  fa c t. W e fin d ,

a n H r ° re ’ *.n  t k *s case a B r itis h  firm , B ehrend 
o f lim ite d ,  a rra n g in g  fo r  th e  sh ipm e n t
d  a /^ p rig n m e n t ° f  goods fro m  E g y p t. T hey 
an T ? 1 business in  E n g lish  w ith , i t  is  tru e , 
no b 'S yp tia n  A rm , b u t an  E g y p tia n  firm  w ith  
On i>artic u la r ly  E g y p tia n  stam p ab ou t th e m . 
iyj..e co u ld  h a rd ly  say th a t th e  nam es o f 
E n  V \ }  and E o inauer w o u ld  convey to  any 
Permi m an i'b a t ke was do in g  business w ith  
tnof 6 Wb °  w ere d is tin c tly  E g y p tia n , and, in  
and ’ a?Twe kno w  th e y  w ere in  re a lity , a Scot 
d id  t t ,  • u u fja ria n . A t th e  m om ent w hen th e y  
a er> business i t  is  n o t suggested o r i t  is  n o t 
should v*°n  °-^ ^be c o n tra c t, th a t th e  goods 
tic u ln  >e sh ipped b y  a n y  sh ip  o f an y  pa r- 
P le tp / nat i° u a lity .  T he m a tte r is le ft  com - 
s ti y  open, and th e  B r itis h  firm  m ere ly  
th a t ' 6 b ,r th e  b ill o f la d in g  in  a c e rta in  fo rm  
o f . *?. Wen kno w n to  th a t B r itis h  firm — a b ill 
e x te n t11?  in  ,w h ic h  th e y  w ill kno w  th e  fu ll 
ledne U- *b e ir lia b ility  and w ill have know - 
°pPTat- Ch Wil1 enable th e m  to  cover th e ir 
view« t i f 8 b y  a p p ro p ria te  insurance. I f  one 
iig h t i t 116 m at t er in  th a t b road  and general 
th in «  f  seems to  m e th a t th e  m ost conven ien t 
E n g la n d  f 11 p a rtie s  w o u ld  be th a t th e  la w  o
t.n tt, . sh o u ld  a p p lv . The shipm ent, is  m adim ade 

to  th e
to  sh o u ld  a p p ly . The sh ipm e n t is
k n o w le d ^  ’ th e  b ill o f la d in g  w ill,  t_  __
d e liVe b o th  p a rtie s , p ro v id e  th a t th e
o f fre iirhP  b a*i be in  E ng la nd  and th e  pa ym en t 
any a ;?  ' sh a ll be in  E ng la nd  ; and i f  th e re  is 
knows t w  ai  tk e  end ° f  th e  jo u rn e y  eve rybody 

b a t th e  co u rts  o f E n g la n d  w ill be open

and rea dy to  dea l w ith  th a t d isp u te , and w ill 
be equipped to  deal w ith  th a t d isp u te , in  th a t 
a ll th e  docum ents concerned in  th e  case are 
docum ents in  th e  E n g lish  language. I  am  n o t 
sure th a t i t  is  a re le v a n t co n s id e ra tio n , b u t 
I  th in k  i t  is  w o rth  m e n tio n in g , th a t th e  p la in tiffs  
d id  seek th e  B r itis h  c o u rt and n o t a n y  o th e r 
c o u rt. I f  th e ir  case had  f ir s t been launched 
in  A le x a n d ria , I  th in k  th e re  w o u ld  be a good 
deal m ore to  be sa id  fo r  th e  p o in t th a t som e
b o d y  th o u g h t th a t E g y p tia n  la w  a p p lie d . B u t 
no , th e y  com e and  b rin g  th e ir  case in  an E n g lish  
c o u rt. A g a in , I  hope I  am  n o t do in g  th e  
p la in tiffs  an in ju s tic e  w hen I  say th a t even 
now  th e y  can no t te ll m e w ith  an y  c e rta in ty  
w h ich  la w  th e y  say th e  p a rtie s  in te n d e d  to  
a p p ly - T hey  have p u t them selves upon  th e  
a lte rn a tiv e  o f th e  la w  o f th e  fla g , th e  la w  o f 
th e  S w edish sh ips, o r th e  la w  o f th e  p lace o f 
th e  c o n tra c t— E g y p t.

N ow  i t  seems to  m e again a weakness in  
th e ir  case th a t th e y  shou ld  com e and say to  
me “  we canno t te ll w h a t la w  is  in te nd ed  to  
apply» b u t we can say th a t i t  was one o r o th e r 
o f tw o  la w s.”  The defendants speak w ith  no 
u n ce rta in  vo ice . T h e y  say : “  There is  no
question  o f a lte rn a tiv e  law s, th e  la w  w h ich  we 
say th e  p a rtie s  in te n d e d  to  a p p ly  was o u r la w  
■— th e  de fendan t’s la w . W é were s h ip p in g  on 
an E n g lish  fo rm  o f b ill o f la d in g  ; we were 
dea ling  w ith  p a rtie s  w ho knew  we w ere E n g lish  ; 
we were sh ip p in g  to  E ng la nd  w here we should 
have to  p a y  th e  fre ig h t : and  we say th a t th e  
la w  you  have to  in fe r fro m  th a t is  th e  E n g lish  
la w .”

A s I  say, I  deal w ith  th is  m a tte r w ith  con
s iderab le  d iffid en ce  because I  am  n o t a t a ll 
insensib le  to  th e  p o w e rfu l argum ents w h ich  
have been addressed to  m e as to  th e  d iffic u lty  
o f re b u ttin g  th e  p resum p tions w h ich  S ir R o b e rt 
A ske and M r. R aeburn  so c le a rly  s ta ted . B u t 
I  th in k  th e re  is  no d o u b t th a t those presum p
tio n s  can be re b u tte d , and, in  m any cases th e y  
have been re b u tte d , b y  th e  evidence. A n  
am using instance o f th e  d iffic u lty  o f g e ttin g  
precise a u th o ritie s  in  th is  class o f case was 
a ffo rded  to  m e b y  th e  c ita tio n , on th e  one hand 
b y  M r. B u c k n ill, o f a case ca lled  The W ilhe lm  
Schm idt (1 A sp. M ar. L a w  Cas. 82 ; 1871,
25 L . T . R ep. 34)— a decis ion  o f S ir R o b e rt 
P h illim o re — w h ich  was im m e d ia te ly  countered 
b y  th e  c ita tio n  b y  M r. R aeburn  o f a case called 
The Express (1 A sp. M a r. L a w  Cas. 355 ; 1872,
26 L . T . R ep. 956) a yea r a fte rw a rd s  w h ich  
on a lm ost id e n tic a l fa c ts , presented an a lm ost 
reverse re s u lt. T here fore , i t  seems to  m e th a t 
th e  o n ly  possib le  w a y  on w h ich  one can proceed 
is  to  t r y  to  ta ke  a fa ir  and b road  v ie w  o f a ll 
th e  circum stances o f th e  c o n tra c t.

A t th e  back o f m y  m in d  I  have alw ays 
k e p t th e  fa c t o f th is  c h a rte r-p a rty  because th a t, 
a fte r a ll, is  th e  docum ent upon w h ich  th e  rea l 
b e ne fic ia ry— th e  p la in t if f  sh ipow ner— depends. 
B u t I  th in k  I  should have come to  th e  same 
conclusion i f  th e  c h a rte r-p a rty  had n o t en tered 
in to  th e  m a tte r a t a ll.

I  th in k , as I  say, th a t one has to  concen tra te  
one’s m in d  upon w h a t cou ld  fa ir ly  be sa id to
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be th e  conven ien t th in g  to  th e  p la in t if f  and 
th e  de fendan t a t th e  m om ent w hen th e y  m ade 
th is  c o n tra c t, and fo r  th e  reasons I  have g ive n  
I  am  im pressed w ith  th e  fa c t th a t th e  con
ve n ie n t th in g  w o u ld , I  th in k , be to  consider 
th a t th e  d isp u te  shou ld  be reg u la ted  b y  th e  
E n g lish  la w . L o rd  H a ls b u ry  in  th e  case o f 
Re M is s o u r i Steamship Company L im ite d  
M onroe 's C la im  (6 A sp. M a r. L a w  Cas. 423 ; 
1889, 61 L . T . R ep. 316 ; 42 Ch. D iv . 321) 
in  th e  course o f th e  a rgum en t (42 Ch. D iv . 
a t p . 333) m akes th is  o b se rva tion  : “  A ll th e  
cases go on th e  fo o tin g  th a t w h a t la w  is  to  
govern depends on a v a rie ty  o f circum stances. 
A m ong these we m u s t consider th e  p lace w h ich  
th e  p a rtie s  m u s t be supposed to  have regarded 
as th e  p lace w here a rem edy fo r a breach o f 
c o n tra c t w o u ld  be sou gh t.”  The firs t p a rt o f 
th a t d ic tu m  is  th e  fo u n d a tio n  re a lly  fo r  th e  
ju d g m e n t in  a ll these cases. The second p a rt 
is , perhaps, some sm a ll a u th o rity  fo r  saying  
th a t i t  is  n o t a lto g e th e r irre le v a n t to  lo o k  a t 
th e  p lace w here th e  p a rtie s  d id  seek a rem edy 
in  th e  p a rtic u la r instance . T he o n ly  o th e r 
passage in  th e  a u th o ritie s  w h ic h  I  th in k  i t  is  
use fu l to  c ite  in  su p p o rt o f th e  v ie w  I  have 
ta ke n , is  th e  ju d g m e n t o f L o rd  E sher in  The 
Ind u s trie  (7  A sp. M a r. L a w  Cas. 457, a t pp . 
460, 461 ; 70 L . T . R ep. 791, a t p . 794 ; (1894) 
P . 58, a t p . 73) : “  W h a t is  th e  tru e  in fe rence  ? 
In  o rd e r to  see th a t, yo u  m u st m ake up  yo u r 
m in d  w h a t m u st have been th e  in te n tio n  o f 
th e  p a rtie s . Y o u  canno t lo o k  in to  th e  m in ds 
o f these people ; b u t w hen yo u  have tw o  m en 
o f business d e a ling  in  th a t w a y , unde r such 
circum stances, w ith  a c o n tra c t m ade in  London , 
betw een E n g lish  b roke rs and an E n g lish  firm , 
w ho are n o t supposed to  kno w  G erm an la w , 
b u t w ho are supposed to  know  E n g lis h  m er
c a n tile  la w  ; w ith  a c o n tra c t m ade upon an 
E n g lis h  fo rm , and on a p rin te d  fo rm  in  com m on 
use ; w ith  a c o n tra c t m ade w ith  n o th in g  b u t 
E n g lis h  phrases in  i t ,  and  w ith  a c o n tra c t m ade 
w ith  phrases p e cu lia r to  E n g lis h  con tra c ts , 
w h a t in fe rence  can be d ra w n  b u t th a t these tw o  
people m ust have m eant th a t th is  c o n tra c t was 
to  be construed acco rd ing  to  E n g lish  la w  ? A ll 
th e  circum stances to g e th e r show th a t th e  
in te n tio n  was to  m ake an E n g lish  co n tra c t, 
and th a t is  a ll we w a n t.”  T h a t is  a com ple te 
a u th o rity , i f  an y  a u th o rity  w ere needed, fo r  th e  
p ro p o s itio n  th a t yo u  have to  lo o k  a t a ll th e  
c ircum stances and  th a t i f  th e y  do show , to  th e  
m in d  o f th e  c o u rt, th a t th e  E n g lish  la w  was 
in te n d e d , th e  p resum p tions o f th e  la w  o f th e  
fla g  o r th e  lex loci contractus, are d isp laced . 
W h ils t accep ting , the re fo re , to  th e  fu ll th e  
s ta tem e n t o f th e  p re sum p tion  w h ich  has been 
m ade on b e h a lf o f th e  p la in tiffs , I  th in k  th a t 
th e  evidence here is  s u ffic ie n t to  show th a t th e  
p a rtie s  in te nd ed  th a t th e  E n g lis h  la w  should 
a p p ly .

S o lic ito rs  fo r th e  p la in tiffs , Ince, Roscoe, 
W ilson, and Glover.

S olic ito rs fo r the  defendants, P arker, Garrett,
and Co.

M onday, Oct. 12, 1931.

(Before Lord Mebbivale, P . and Langton, J.)

The A ld ington  C o u rt, (a)

Discharge o f g ra in  cargo— Wheat in  bags—  
Bag  “  starting  ”  to bu lk  before discharge 
— Discharge by bucket g ra in  elevator— Rate 
applicable— Schedule o f rates o f Stevedores' 
Association o f B ris to l, Avonm outh, and  
Portishead, 1927.

The schedule o f rates o f charges fo r  discharge o f 
g ra in  cargoes at Avonm outh provides a higher 
rate payable in  respect o f bag cargoes than that 
payable in  respect o f bu lk  cargoes. The 
appellants' steamship carried a cargo o f wheat 
in  bags to Avonm outh, where the receivers, in  
order to discharge p a rt o f i t  by means o f the ir 
bucket g ra in  elevator, “  started "  the bags, i.e ., 
s lit  open the tops, so that the wheat could be 
discharged as bu lk. B y  the terms o f the charter- 
p a rty  and the custom o f the po rt the receivers 
were entitled to discharge the vessel as stevedores 
at the shipowners' expense ( in  so f a r  as the 
shipowners were liable fo r  such charges), and  
they accordingly deducted fro m  the fre ig h t the 
shipowners' p ropo rtion  o f such costs, calculated 
at the rate payable fo r  bag cargoes. The sh ip 
owners claimed that the rates payable in  respect 
o f bu lk  cargoes applied.

H e ld, a ffirm ing  the decision o f the county court 
judge by whom the case was tried, that the 
cargo was a bag cargo and not a bu lk cargo, 
and that the rates applicable to bag cargoes 
applied.

Appeal from  a decision of H is H onour Judge 
Parsons, K .C . a t the B ris to l County Court.

The p la in tiffs  (appellants) were the U n ited  
B ritis h  Steamship Company L im ited , owners o f the 
steamship Aldington Court, and the defendants 
(respondents) were the Co-operative W holesale 
Society L im ited , who were the receivers o f a pa rt 
cargo o f wheat carried to  Avonm outh by the 
Aldington Court.

B y the term s o f the cha rte r-pa rty  i t  was p ro 
vided (inter alia) th a t the Aldington Court should 
proceed to  one or tw o  ports in  South A ustra lia  and 
there load a cargo o f wheat in  bags, and should 
proceed to  (inter alia) a p o rt in  Great B rita in  and 
there de liver in  accordance w ith  the custom o f the 
p o rt fo r steamships.

The Aldington Court was ordered to  A v o n m o u th ,  
where by the custom  o f the p o rt the defendants, 
as receivers, became en titled  to  discharge th e ir pa rt 
o f her cargo as stevedores using th e ir own apparatus, 
and to  charge the shipowners w ith  the expenses 
o f so doing, in  so fa r as they were liab le  fo r s u c h  
expenses. The defendants in  fac t discharged th e ir 
cargo by means o f th e ir bucket gra in elevator in to  
th e ir flou r m ill a t the R oyal Edw ard Dock. Before 
discharging, and in  order to  enable them  to  make 
use o f th e ir bucket elevator, the defendants 
“  started ”  the bags to  bu lk, i.e., they s lit open 
the tops o f the bags, so th a t the contents could 
be discharged as bu lk.

A  schedule o f rates, dated the 1st Aug. 1927, 
is in  operation a t A vonm outh by which the

(o) Reported by Geoffrey H utchinson, Esq., Barrisu-r-
at-Law.
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fo llow ing  rates are provided fo r discharging grain
■cargoes :

“  Grain and Seed—B ulk  Cargoes.
W heat ............................. 7£d. per ton

Bag Starting.
W here shipowner provides a ll labour

........................80s. per 1000 bags
W here m erchant provides portion

........................60s. per 1000 bags

Bag Cargoes Weighed on Deck. 
W h e a t............................. Is  lid .  per ton

In  the event o f any o f the above bag cargoes 
being discharged unweighed, the rates w ill be :

Bags weighing more than 1451b. . .Is . 9d. per ton .”
An earlier schedule o f rates, dated the 2nd J u ly  

1923, under which the defendants had a t firs t 
calculated the cost o f discharge, contained the 
fo llow ing note a t the foo t o f the schedule o f rates 
fo r bu lk  cargoes : “  Starting to B u lk .— W hen the 
shipowner provides a ll the labour, 80s. per 1000 
Plus 20 per cent. W hen the m erchant provides 
Portion, 60s. per 1000 plus 20 per cent.”

The defendants claim ed to  calculate the costs o f 
discharge a t the schedule rates appropriate to  bag 
cargoes, nam ely, Is . 9d. per ton . The p la in tiffs  
claim ed th a t the defendants were on ly en titled  to  
the costs calculated a t the rates fo r bu lk  cargoes, 
namely, 7 \d. per ton . There was evidence th a t a 
sm all proportion  o f cargo in  bags had necessarily 
to  be stowed w ith  a ll bu lk  grain cargoes to  ensure 
s ta b ility .

The county court judge held th a t the cargo was 
a bag cargo and gave judgm ent fo r the defendants. 
The p la in tiffs  appealed.

Holman fo r the appellants.
Trapnell, K .C . fo r the respondents.

Lord M errivale , P.— This is an in teresting po in t 
a.nd has been w ell argued by counsel on each 
side. I t  is a question o f the proper application to  
a cargo o f wheat from  A ustra lia , shipped in  bags, 
. the schedule o f rates a t A vonm outh. The wheat 

question was 31,000 bags, p a rt o f a cargo 
described in  the b ill o f lading as “  109,465 bags o f 
''" e a t.”  The 31,000 bags came to  be delivered at 
Avonm outh to  the Co-operative W holesale Society, 
’*,nft er  conditions prevailing a t A vonm outh whereby 
the W holesale Society were en titled  to  discharge 
the bags and to  debit the p la in tiffs— the shipowners 
T~Wlth  charges fo r i t  as charges incurred by steve- 
f  tv i a t the p la in tiffs ’ expense.

When the wheat had been discharged, upon 
reference to  the schedule o f rates prevailing a t 
Avonm outh in  1931 (schedules w hich had been 
Introduced in  1923 and amended in  1927), the 
Parties fe ll ou t as to  w hat was to  be the allowance 
‘‘gainst fre ig h t w hich was to  be made to  the 
Th n^ ants, who had become owners o f the cargo. 
si3 .am° UI|t  in  dispute is no t great. On the one 
,,?c it  was said the allowance was to  be ju s t under 
. ; on the other side i t  was said i t  was to  be
to h  0ver The W holesale Society seem not
hari Ve keen aware o f the change o f rates which 
orj  . '■Wen place in  1927, and they pleaded, 
the Uy’ uP°n the o ld scale o f rates, b u t when 
co rnat.ter came before the  learned judge o f the 
t v n ty  court i t  was agreed th a t he had to  apply 
t . current schedule o f rates operating since the 

Aug. 1927. On the p a rt o f the appellants, the 
V o l . X V I I I . ,  N . S.

shipowners, i t  is said th a t th is  cargo was discharged 
as a bu lk  cargo ; as between the parties i t  was a 
bu lk  cargo. The bags were s p lit in  the hold, and the 
stevedores brought th e ir bucket apparatus in to  use 
and raised the wheat ou t o f the hold by means o f 
th e ir bucket elevator. The appellants contend, 
therefore, th a t the appropriate rate is the bu lk 
bucket cargo rate. The receivers, on the other hand, 
say : “  No, th is  was a bag cargo— everybody who 
knew anyth ing about i t  spoke o f i t  as a bag cargo.”  
T ha t perhaps does not go fo r very much, bu t fo r 
m y own p a rt I  have some d iffic u lty  in  deciding now 
fo r m yself as to  when it  could be said to  have 
became a bu lk  cargo. Looking a t the m atter 
broadly and applying the schedule o f rates as best 
I  can, I  th in k  th a t th is  cargo comes w ith in  the 
denom ination o f a bag cargo, and m ust be dealt 
w ith  on th a t foo ting in  the schedule o f rates. 
I t  is true  the schedule o f rates had got a litt le  
confused. The 1923 schedule, which was in  evi
dence, dealt broadly w ith  bu lk  cargoes, bag cargoes, 
general cargo and wood goods, on good broad 
distinctions. In  the amended schedules o f rates 
the draftsm an s till dealt w ith  bu lk  cargoes and 
placed them  firs t, bu t pu t a sub-head under bu lk 
cargoes “  allowance in  respect o f bag s ta rting ,”  i.e., 
an allowance in  respect o f the s p littin g  o f the bags 
to  convert the bag wheat in to  bu lk  wheat. Then 
the schedule goes on to  deal w ith  bag cargoes, bu t 
i t  deals w ith  them  as “  bag cargoes weighed on 
deck,”  follow ed by a proviso as to  w hat the rate 
should be i f  they were discharged unweighed. 
M r. Holm an very properly stressed some conceivable 
am b igu ity w hich is introduced in to  the bargain o f 
the parties by reason o f the mode in  which the 
draftsm an who amended the schedule had dealt 
w ith  it .  B u t try in g  to  understand w hat the schedule 
rea lly  means, I  have come to  the conclusion th a t 
th is  was to  be regarded as a bag cargo, and th a t the 
rate as to  bag cargoes applies. The learned judge 
was accordingly rig h t in  the conclusion a t which he 
arrived and the judgm ent m ust be affirm ed.

Langton, J.— In  th is  case the argum ent fo r the 
appellants has been based upon tw o grounds 
M r. H olm an in v ite d  us to  look a t the m atter, firs t, 
upon the construction o f the schedule and secondly 
upon the ground o f common sense. I  w ill deal w ith  
the second contention firs t. U n fo rtuna te ly  th a t 
somewhat abused expression “  common sense ”  is 
very apt to  resu lt in  d ive rs ity  ra the r than in  c la rity  
o f opinion. M any a man would shrink from  con
stru ing  a docum ent and say m odestly th a t he fe lt 
the m atte r was beyond him , b u t I  have never yet 
m et a man who was so modest as to  say th a t he had 
no t sufficient common sense to  decide any question 
under the sun. In  th is  case i f  one were to  apply 
the test o f common sense I  ^imagine th a t one 
would endeavour to  discover w hat th is  schedule was 
intended to  mean, upon the assum ption th a t the 
schedule was made by  far-sighted and fa ir-m inded 
people, and I  th in k  th a t we would be unwise to  
make assumptions o f th a t sort. W hat M r. Holm an 
has asked us to  say is th a t we have here rea lly  a 
bu lk  cargo. I  have sym pathy w ith  th a t line o f 
argum ent because a discharge o f cargo in  bu lk 
costs the receivers less than the discharge o f cargo 
in  bags. B u t to  say so a t the outset seems to  me 
perilously near assuming the po in t to  be decided.

I f ,  on the other hand, one turns to  the construc
tio n  o f the schedule— by which I  mean to  w hat the 
schedule actua lly  says— I  th in k , whether we look, 
as m y Lord  has said, a t the earlier schedule o f 1923, 
o r a t the earlier schedule o f 1927, th a t the position 
in  which the phrase bag s ta rting  to  bu lk  ”  is 
found is h igh ly  significant. In  the firs t instance,

M M
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in  the schedule o f 1923, “  S tarting  to  bu lk  ”  appears 
as a mere footnote to  bu lk  cargoes. I t  would be 
strange, indeed, as a m a tte r o f in te rp re ta tion  o f 
words, i f  i t  were construed as applying to  every
th in g  th a t follow s, nam ely, to  the d ivision o f bag 
cargoes, general cargo, and wood goods. I t  seems 
to  me clear th a t in  th a t schedule i t  can on ly be 
intended to  apply to  bu lk  cargoes. W hen one 
tu rns to  the 1927 schedule the d iv is ion  is not 
qu ite so clear. “  Bag s ta rting  ”  does not appear 
as a mere footnote to  bu lk  cargoes, b u t i t  s till 
appears in  exactly the same position, ju s t under 
“  bu lk cargoes,”  before “  bag cargoes,”  and before 
“  tim ber.”  Therefore, I  th in k  th a t the meaning o f 
th is  schedule is th a t “  bag s ta rting  ”  applies to  bu lk  
cargoes. To th a t M r. H olm an answers, “  Yes, bu t 
do not forget th a t I  say th a t th is  was a bu lk cargo.”  
Here, again, is the seductive argum ent th a t seems 
so close to  a petitio p r in c ip ii. There can be no 
doubt th a t th is  cargo commenced the voyage, made 
the voyage, and arrived as a bag cargo, and i t  on ly 
became a bu lk  cargo by reason o f “  bag s ta rting .”  
I  cannot see th a t in  th is  schedule there is any 
provision in  words fo r a bag cargo w hich becomes a 
bu lk cargo by “  bag s ta rting .”  I  th in k  th a t the 
proper in te rp re ta tion  o f th is  schedule as i t  stands 
to-day— whether i t  was so intended o r no t— is the 
in te rp re ta tion  which the county court judge placed 
upon it .

For these reasons I  agree w ith  the judgm ent th a t
m y Lo rd  has delivered. . ,Appeal dismissea.

Solicitors fo r the appellants, Holman, Fenwick, 
and W illan.

S olicitors fo r the respondents, Middleton, Lewis, 
and Clarke, fo r James Insk ip  and Son, B ris to l.

3&ouse of ILorus.

Oct. 30, Nov. 2, and Dec. 10, 1931.

(B e fo re  L o rd s  Buckmaster, W arrington, 
A t k in , R ussell and Mac m illan .)

Foscolo M ango and Co. and another v . Stag L ine  
L im ite d , (a)

ON APPEAL FROM THE COURT OF APPEAL IN 
ENGLAND.

Charter-party— B i l l  o f lad ing— L ib e rty  to call 
at any ports  in  any order fo r  “  bunkering  
or other purposes ” — “  T r ia l t r ip  ” — Whether 
deviation  —• “  A n y  reasonable deviation  ”  —  
Rule that deviation excludes rig h t to re ly  
upon exceptions— Whether s t i l l  exists, after 
A ct o f 1924— Loss o f c . i. f .  cargo at sea, before 
property has passed —  M easure o f damages 
— Carriage o f Goods by Sea A c t 1924 (14 &  15 
Geo. 5, c. 22) Schedule, Rules R e lating to B il ls  
of Lad ing , A r t .  I V . ,  r r .  2 and  4.

The respondents were the owners o f a cargo o f 
coal shipped on the appellants’’ steamship 
Ix ia  fo r  delivery fro m  Swansea to Con
stantinople. B y  the b il l o f lad ing the coal was 
to be carried fro m  Swansea to Constantinople  
“  w ith  liberty  . . .  to call at any ports in  
any order fo r  bunkering or other purposes or

la) Reported b y  E d w a r d  J . M . Ch a p l in , Esq., B arris ter-a t- 
Law .

to make t r ia l  tr ip s  a fter notice . . . "  B y  
the b i l l  o f lad ing  a l l the prov is ions o f the 
Carriage o f Goods by Sea A c t  1924 were to 
ap p ly  to the contract. B y  A r t  IV . ,  r .  2 , in  
the schedule to that A c t : “  N either the carrie r 
no r the sh ip  sha ll be responsible fo r  loss en
damage a ris ing  o r resu lting fro m  ( in te r a lia ) 
pe rils  o f the sea." A n d  by ru le  4 o f the same 
artic le : “  A n y  deviation in  saving or attem pting  
to save life  o r property  at sea, o r any reasonable 
deviation sha ll not be deemed to be an in fr in g e 
ment or breach o f these rules or o f the contract 
o f carriage, and the carrie r sha ll not be liable  
fo r  any loss or damage resulting therefrom ." 
The sh ip  was fitte d  w ith  W yndham 's super
heater, and  W yndham 's engineer and the 
superintendent engineer o f the shipowners, 
jo in e d  the sh ip  at Swansea to test the super
heater, when on the voyage. I n  the o rd in a ry  
course the test would have been completed by 
the tim e the sh ip  reached L u n d y , and the two 
engineers could then have left the sh ip  w ith  the 
p ilo t. I n  fac t, some o f the firem en were d ru nk  
when the sh ip  le ft Swansea and so no proper 
head o f steam could be obtained such as was 
required fo r  the test. The captain therefore 
arranged to carry on the engineers to conclude 
the test, and to p u t them ashore at St. Ives. 
The sh ip  made a course rather more east than 
i t  would have made but fo r  th is  arrangement, 
and when o ff  St. Ives, a course more to the east 
in to  S t. Ives B ay , where the sh ip  la y  fo r  one- 
and-a -ha lf hours about a m ile  fro m  the’ shore, 
before the two engineers were taken o ff by boat. 
The sh ip  then, instead o f regain ing the norm al 
course, coasted, and a litt le  way fro m  St. Ives, 
the capta in  left the second officer in  charge o f 
the vessel w ith  instructions to keep her a m ile  and  
a h a lf  o ff the shore. Shortly afterwards the 
steamship Ix ia  ran  in to  the Vyneck Rock, and  
eventually became a tota l loss. N o  notice 
had been given to the cargo-owners o f the test, 
and the property  in  the cargo had not passed 
to the purchasers at the time o f the loss.

H e ld, (1 ) that the operation involved in  la nd ing  
two men at a po rt that was not on any pa rt 
o f the specified route d id  not come w ith in  the 
liberty  “  to ca ll at any po rt or ports in  any  
order fo r  bunkering or other purposes "  ; (2) 
that upon the facts the deviation was not a 
reasonable deviation, and the shipowners, 
therefore, got no protection fro m  A r t .  IV . ,  r. 4.

Decision o f the Court o f A ppea l (a n te , p .  210 : 
145 L .  T . Rep. 146; (1931) 2 K .  B . 48) affirmed.

Appeal from  the decision o f the C ourt o f Appeal 
(S crutton , Greer and Slesser, L .J J .), reported 
ante, p. 210 ; 145 L . T . Rep. 140 ; (1931) 2 K . B . 48.

The facts, w hich are su ffic ien tly  summarized in  
the headnote, are stated in  the opin ion o f Lord 
Buckm aster.

The C ourt o f Appeal held, a ffirm ing  the decision 
o f M acK innon, J ., (1) th a t the course taken by  the 
ship was no t w ith in  the lib e rty  “  to  ca ll a t any 
p o rt o r ports in  any order fo r bunkering o r other 
purposes ”  ; (2) th a t th is  w“ <> a “  t r ia l tr ip  ’
w ith o u t notice, was not p a rt o f the con tract voyage, 
and was therefore a devia tion , both in  delay, and 
in  route and risk  ; (3) th a t the course taken by the
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ship was no t a “  reasonable devia tion ”  w ith in  the 
meaning o f A rt. IV ., r. 4 ; (4) th a t the ru le  o f law 
th a t a devia ting  ship lo s t the benefit o f the excep
tions in  the con tract o f carriage had no t been 
abrogated by the Carriage o f Goods by Sea A c t 
1924 ; and (5) th a t the measure o f damages was not
9900l., the con tract price, b u t 80001., the m arket 
Price o f the cargo a t the date when i t  should have 
arrived a t Constantinople : (see F in la y  and Co. v . 
Kvrik Hoo Tong Handel Maatschappij, 140 L . T . 
Rep. 389 ; (1929) 1 K . B . 400). A ccord ing ly, as 
there had been deviation from  the agreed contract 
voyage w hich was no t a “  reasonable deviation ”  
under A rt. IV ., r. 4, the shipowners were not 
Protected by the exception o f “  perils o f the sea,”  
and the appeal was dismissed. The shipowners 
appealed.

Dunlop, K .C . and S ir Robert Aske fo r the 
appellants.

A. T. M ille r, K .C ., Le Quesne, K .C ., and R. F . 
Hayward fo r the respondents.

The House too k tim e fo r consideration.

Lord Buckmaster.— The appellants are the 
owners o f the steamship laria, o f 4,300 tons dead 
w eight exclusive o f bunkers, w hich they chartered 
!o  the respondents, Foscolo Mango and Co.. L im ite d , 
under a cha rte r-pa rty  dated the 14th June 1929, 
made between the appellants and the second re
spondents, who acted as agents fo r the charterers, 
"he vessel was chartered to  ca rry a cargo o f coal, 
sold by the second respondents to  the firs t, no t 
exceeding 4350 tons nor less than 4100 tons, and 

proceed from  Swansea, where the coal was to  be 
waded, w ith  a ll possible despatch to  Constantinople, 
w 'e term s o f the cha rte r-pa rty  were incorporated in  
the b ill o f lading. The cha rte r-pa rty  contained a 
clause (clause 6) g iv ing  the vessel lib e rty  “  to  ca ll 
a t uny ports in  any order fo r bunkering or other 
Purposes, o r to  make tr ia l trip s  a fte r notice.”  The 
usual and custom ary route fo r the voyage was 
Rom Swansea, south o f Lundy, thence in  a s tra igh t 
'me to  a po in t about five  m iles o ff Pendeen, on the 
uorth  coast o f Cornwall, and then w ith  a s ligh t 
•'Ite ra tion  to  the east to  F in istè re, and so on.

The ship had been fitte d  w ith  a heating apparatus 
unsigned to  make use o f the heat w hich m igh t 
otherwise be wasted as steam, and so to  d im inish 
“ e b ill fo r fue l. This apparatus had no t been 

W orking sa tis facto rily , and the owners therefore 
arranged to  send representatives o f the engineers 
0 make a tes t when the vessel started on her next 
oyage. Two engineers accordingly jo ined the boat, 

m tention being th a t the y should leave the ship 
n th the p ilo t somewhere o ff Lundy.

The firem en on board the ship were no t in  posses- 
*on o f th e ir fu ll energies when the boat started a t 
•45 in  the m orning on the 31st June 1929, ow ing to  
Cessive d rink ing  before they jo ined the ship. The 

l'o in t  was th a t a proper head o f steam necessary 
r  Jnaking the tes t was no t go t up in  tim e to  

d i n 6 tes t to  be made before the p ilo t was 
scuurged. A ccord ingly the engineers proceeded 

t 'ie voyage u n til the ship was o ff S t. Ives, 
co en S**'P was R im ed about five  m iles ou t o f its  
t f iUrSe t °  enter the St. Ives H arbour in  order th a t 
the e??meers m igh t be landed. A fte r landing them  
Tou.smp d id  no t go s tra ig h t back to  the recognised 
t 0o e. R w t she ought to  have pursued, b u t hugged 
on „  se*y riie  dangerous coast o f C ornwall, and ran 
th a t ca**e li the Vyneck rock, w ith  the resu lt 
fo rt 'he vessel and cargo were to ta lly  lo s t, though 
took nf te ly  there was no loss o f life . The accident 

K place a t about 3.20 p.m ., there was a moderate

w ind from  E .N .E ., the weather was cloudy, bu t 
v is ib ility  was m oderately good up to  six m iles.

The respondents sought to  recover damages fo r 
loss o f th e ir cargo upon the ground th a t there had 
been an un law fu l devia tion from  the contracted 
course. The appellants made three answers to  
th is  cla im  ; firs t, they set up the clause o f the 
cha rte r-pa rty  to  w hich reference has been made, 
and, secondly, the y said by the Carriage o f Goods 
by Sea A c t 1924 the rules in  the Schedule m ust be 
regarded as incorporated in  the con tract and, by 
those rules, the y were en titled  to  make the deviation 
w hich led to  the disaster.

As is w e ll known, the sta tu te  provides th a t the 
rules are to  have effect in  connection w ith  the 
carriage o f goods by sea in  ships carrying goods from  
any p o rt in  G reat B rita in  o r N orthern Ire land  to  
any other p o rt, whether in  o r outside Great B rita in  
o r N orthern Ire land . The rules th a t are relevant 
are to  be found in  A rt. IV . o f the Schedule, clause 2, 
w hich provides :

“  N e ither the ca rrie r nor the ship shall be 
responsible fo r loss o r damage arising o r resu lting 
from —

“  (a) A c t, neglect, o r de fault o f the m aster, 
m ariner, p ilo t, o r the servants o f the carrie r in  
the navigation or in  the management o f the 
ship : . . .

“  (c) P erils, dangers and accidents o f the sea 
o r o ther navigable w aters.”
Clause 4 o f the same a rtic le  is in  these term s :—

“  A ny devia tion in  saving o r a ttem p ting  to  
save life  o r p rope rty  a t sea, o r any reasonable 
devia tion, shall no t be deemed to  be an in fringe
m ent o r breach o f these rules o r o f the con tract 
o f carriage, and the ca rrie r shall no t be liable fo r 
any loss or damage resu lting  there from .”
The appellants’ argum ent upon the sta tu te  is 

th a t, firs tly , the accident was a p e ril o f the sea, and, 
secondly, th a t the devia tion in  question was a 
reasonable devia tion and consequently was no t an 
in fringem ent o f the con tract o f carriage.

I t  is w ell to  consider these argum ents in  the order 
in  w hich I  have stated them . W ith  regard to  the 
clause o f the cha rte r-pa rty , the contention is th a t to  
land the tw o engineers a t S t. Ives was an “  other 
purpose ”  w ith in  the meaning o f clause 6 and con
sequently perm itted  by the cha rte r-pa rty  itse lf. 
This argum ent depends upon the view  th a t i t  is 
im possible to  get a specified category in  w hich the 
words “  other purposes ”  m ay be confined when 
the illu s tra tiv e  word a t the beginning o f the sentence 
consists on ly o f one descrip tion. I  fin d  i t  d iffic u lt, 
and I  th in k  i t  is undesirable, to  a ttem p t to  specify 
in  exact language w hat are the lim ita tio n s  imposed 
by the use o f such a word prefacing others o f general 
im p o rt. To m y m ind, i t  is impossible to  fram e a 
rule applicable to  a ll the various documents in  
w hich such phrases are to  be found. General 
words in  a w ill fo llow ing  a specific instance m ay 
require d iffe ren t in te rp re ta tion  from  th a t demanded 
by s im ila r words in  an A c t o f P arliam ent o r a 
cha rte r-party. To a ttem p t in  these circumstances 
to  say th a t tw o  o r m ore words are essential before 
you can define a class does no t assist in  the present 
case. The w ord “  bunkering ”  m ust have some 
dem onstrative and lim itin g  effect, and the phrase 
“  o r o ther purposes ”  fo llow ing  i t  cannot be so 
construed as to  disregard the effect o f the firs t 
exam ple, and to  assume th a t any purpose is thereby 
perm itted . I f  th a t were so, the word “  bunkering ”  
m igh t be le ft ou t. N or am I  prepared to  define 
w hat are the lim ita tio n s  w ith in  which the phrase 
“  other purposes ”  m ust be confined, b u t I  can find
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noth ing kindred to  bunkering o r associated w ith  the 
operation th a t is invo lved in  landing tw o  men a t a 
p o rt th a t is no t on any p a rt o f the specified route.

The passage from  the judgm ent o f Lo rd  Herschell 
in  Glynn v . Margetson (7 Asp. M ar. Law  Cas. 366 ; 
69 L . T . Rep. 1, a t p. 2 ; (1893) A . C. 351, a t p. 
355), is in  exact accordance w ith  the view  w hich I  
have expressed. I  agree w ith  S crutton , L .J .’s 
judgm ent upon th is  po in t, and I  do no t th in k  th a t 
i t  demands fu rth e r discussion.

To tu rn  from  the words o f the contract its e lf to  
the im p lied clauses introduced by the statute, the 
firs t po in t can, I  th in k , be disregarded. I t  involves 
the view  th a t perils and accidents o f the sea are not 
qualified by the provisions as to  deviations and th a t 
such perils exem pt the shipowner from  responsib ility 
fo r damage i f  they arise from  or in  the course o f 
deviation, whether such deviation be reasonable or 
not. In  m y opinion, clause 4 m ust be given its  
fu ll effect w ith ou t rendering i t  to  a large extent 
unnecessary by such an in te rp re ta tion , fo r i t  would 
fo llow  from  the arguments th a t a pe ril encountered 
by deviation, w ho lly unreasonable and w ho lly un
authorised, would be one fo r w hich the shipowner 
would be exempted from  loss. In  other words, 
reasonable deviation would then apply on ly to  
questions o f demurrage, whatever the deviation 
m ight be.

The real d iffic u lty  in  th is  case, and it  is one by 
which I  have been m uch oppressed, is whether in  the 
circumstances the deviation was reasonable. I t  
ha rd ly needed the great a u th o rity  o f Lo rd  Herschell 
in  H ick  v . Raymond and Reid (7 Asp. M ar. Law  Cas. 
233; 68 L . T . Rep. 175 ; (1893) A . C. 22) to  decide 
th a t in  construing such a word i t  m ust be construed 
in  re la tion to  a ll the circumstances, fo r i t  is obvious 
th a t w hat m ay be reasonable under certain con
d itions m ay be w ho lly unreasonable when the 
conditions are changed. E very condition and 
every circumstance m ust be regarded, and i t  m ust 
be reasonable, too, in  re la tion to  both parties to  
the contract and not m erely to  one. B u t if, when 
fu ll consideration has been given to  th is  fact, tw o 
courts have decided th a t a set o f circumstances is 
reasonable unless i t  can be shown th a t the learned 
judges have m isdirected themselves in  reaching 
th e ir conclusion, or have overlooked any im portan t 
consideration or introduced considerations th a t d id  
not deserve notice, i t  would not, I  th in k , be in  
accordance either w ith  good sense or the com ity 
o f the courts to  decide th a t w hat they thought was 
reasonable other people d id  not. In  th is  case three 
judges have decided th a t the deviation here could 
not be so regarded— and Greer, L .J . has agreed 
fo r a s lig h tly  d iffe rent reason, because he thought 
the o rig ina l deviation was perm issible to  S t. Ives 
bu t no t afterwards— bu t I  th in k  th a t a ll o f them  
have rea lly  considered the facts th a t were necessary 
fo r the purpose, and I  am no t prepared to  d iffe r 
from  the conclusions th a t they have reached. 
I  do no t th in k  elaborate defin itions, whether con
tained in  dictionaries or in  judgm ents, are o f much 
use in  determ ining the value o f a word in  common 
use which means no more in  th is  context than a 
deviation which, where every circumstance has been 
du ly weighed, commends its e lf to  the common sense 
and sound understanding o f sensible men.

I  notice th a t Scrutton, L .J . also supports his 
judgm ent upon the view  th a t the rules in  the 
schedule d id no more than incorporate in  a 
codified form  the perm issible lim its  o f deviation 
which had previously been stated in  The Teutonia 
(1872, 1 Asp. M ar. Law  Cas. 214 ; 26 L . T . Rep. 
48, a t p. 52 ; L . Rep. 4 P. C. 171, a t p. 179). 
Upon the view  th a t I  take i t  is unnecessary to  
consider the soundness o f th is  conclusion, and I

express no opinion upon it .  N or again is i t  
necessary to  determ ine whether Greer, L .J . was 
rig h t in  assuming th a t the deviation became 
unreasonable a fte r St. Ives, b u t I  th in k  there is 
much to  be said in  support o f his reasoning. The 
deviation had not ended a t the po rt. I t  con
tinued u n til the contracted line  o f route was 
resumed, and to  deviate by  going along the coast, 
though i t  m ay be regarded as bad seamanship, 
m ight none the less be an unreasonable deviation.

F or these reasons I  th in k  the appeal should be 
dismissed.

Lord W arrington (read by Lo rd  T om lin ).—  
The respondents were the owners o f a cargo o f coal 
shipped on board the appellants’ steamer Ix ia  fo r 
carriage from  Swansea to  Constantinople. The 
cargo was lost o ff the coast o f Cornwall as the 
resu lt o f the stranding o f the vessel— nam ely, a 
p e ril o f the sea— incurred ow ing to  negligence on 
the p a rt o f the persons in  charge. The action was 
brought by  the owners o f the cargo fo r damages 
occasioned by the loss. The shipowners pleaded 
th a t under the contract o f carriage perils o f the 
sea and loss through negligence o f th e ir servants 
were excluded, and therefore they were no t liab le . 
The cargo-owners replied th a t the shipowners had 
w ith ou t ju s tifica tio n  departed from  the contract 
route and were therefore d isen titled to  re ly  on the 
exceptions in  question. M acKinnon, J .— before 
whom the action was trie d — gave judgm ent fo r the 
respondents, and his judgm ent has been affirm ed 
by the Court o f Appeal (S crutton, Greer, and 
Slesser, L .JJ .). Hence the present appeal.

The contract o f carriage was contained in  a b ill 
o f lading dated the 29th June 1929, which incor
porated the term s o f a cha rte r-pa rty dated the 
14th June 1929, and w hich also contained a stipu 
la tio n  th a t a ll the term s, provisions, and conditions 
o f the Carriage o f Goods by  Sea A c t 1924, and the 
schedule thereto, were to  apply to  the contract 
contained in  the b ill o f lading, and the owners and 
the charterers were to  be en titled  to  the benefit o f 
a ll privileges, righ ts, and im m unities contained in  
the said A c t and the schedule thereto as i f  the same 
were there in (nam ely, in  the b ill o f lading) specific
a lly  set out.

There is no dispute th a t the contract route was 
from  Swansea to  Constantinople, and th a t the 
accident happened a t a tim e when the ship was not 
on th a t route, and the question is whether the 
deviation was ju s tifie d  by the contract. The devia
tio n  resulted from  the decision o f the m aster to  call 
a t St. Ives fo r the purpose o f dropping there tw o 
engineers who had been taken on board a t Swansea 
fo r the purpose o f testing and ad justing certa in  steam 
and fue l saving apparatus, a process w hich could 
be effected on ly under sea-going conditions and 
w ith  a fu ll head o f steam. The shipowners 
attem pted to  ju s tify  the deviation in  tw o ways : 
F irs t, they said th a t the contract allowed the ship 
to  ca ll a t any ports in  any order fo r bunkering or 
other purposes, and th a t under th is  they were 
en titled  to  ca ll a t St. Ives fo r the purpose above 
m entioned ; and, secondly, they relied on A rt. IV ., 
r. 4, o f the schedule to  the A c t o f 1924, which is 
in  the fo llow ing term s : “  A ny deviation in  saving 
o r a ttem pting  to  save life  o r p rope rty a t sea, or 
any reasonable deviation, shall no t be deemed to  
be an in fringem ent or breach o f these rules or °* 
the contract o f carriage, and the carrier s h a ll not 
be liab le  fo r any loss o r damage resulting there
from .”

M acKinnon, J . and the members o f the Court 
o f Appeal have decided against the appellants 
on both points.
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As to  the firs t po in t, as a m atter o f construction 
the words “  or other purposes ”  cannot, in  m y 
opinion, receive the same wide construction as 
they m igh t have received had bunkering no t been 
specifically m entioned. They m ust a t a ll events 
he lim ite d  by reference to  the nature and purpose 
of the contract voyage, and I  agree w ith  the learned 
judges in  the courts below th a t the purpose o f 
landing the tw o engineers was not a purpose which 
could be brought w ith in  the lib e rty  relied upon. 
I  m ay add, however, th a t I  do not base m y con
clusion upon the pa rticu la r circumstances— nam ely, 
the drunkenness o f the stokers and the consequent 
delay in  raising a fu ll head o f steam— which induced 
the m aster to  decide to  land the tw o engineers a t 
St. Ives ra the r than a t Lundy as o rig in a lly  pro
posed ; I  th in k  the calling a t St. Ives w ould not 
have been ju s tified , whatever had been the cause 
° t  the delay in  concluding the w ork o f the 
engineers.

B u t there remains the fu rth e r question whether 
the deviation to  St. Ives and thence to  the contract 
route was a reasonable deviation and therefore 
ju s tifie d  by the provisions above m entioned con
tained in  the schedule to  the A ct o f 1924.
. I  confess I  do not feel the d iffic u lty  experienced 
' n the courts below, and p a rticu la rly  by  M acKinnon, 
' • In g iv ing  a meaning to  the word “  reasonable.”

I t  is qu ite  usual fo r a trib u n a l— it  m ay be a ju ry  
or i t  m ay be a judge s ittin g  alone— to  decide whether 
?r  no t a course o f action o r a pa rticu la r transaction 
’s reasonable. This is a question o f fac t and has 
to  be answered a fte r g iv ing  due consideration to  a ll 
the relevant circumstances and no t on any dic
tionary meaning o f the word. In  the present ca^e 
Jye find  a contract under w hich the ship is primA  
Jacie bound to  pursue a certa in course. I t  d id  not 
Hi fact do so, bu t pursued a course w hich brought 
t  in to  a much closer p ro x im ity  to  the Cornish 
ooast. This deviation was in  the in terest o f the 
?iup alone. In  m y opinion, th is  fac t d id  not by 
itse lf make i t  unreasonable. I t  m ay w e ll be th a t 
he interests o f the cargo owners were affected in  

80 s ligh t a degree th a t the master, acting as a 
reasonable man and responsible fo r both ship and 
eat'go, was en titled  to  regard the proposed course 
hs one th a t he was free to  take. I f  he had decided, 
ite r leaving St. Ives, to  stand away from  the 
oast and thus regain the contract course, I  should 
ave fe lt some d iffic u lty  in  saying th a t the deviation 
as not reasonable and should have preferred the 

o f Greer, L .J ., bu t, even so, i t  would not 
e how th a t we should be ju s tifie d  in  saying th a t the 
'"'e lusions o f the other judges in  the courts below 

no t6 wron2> anfl  unless we could say so we ought 
t  to  reverse th e ir decision, which, as I  have said, 

rlj,,a find ing o f fact. B u t, in  m y judgm ent, a ll 
u icu lty  in  the way o f agreeing w ith  th e ir view 

£  re«ioved by one element in  the course selected 
lea • e m aster— nam ely, his decision th a t a fte r 
ha lf1*1® I ves the course should be a t one-and-a-

* to  tw o m iles from  the coast. I  th in k  i t  is clear 
p t  .th is course placed the ship and cargo in  a 
exn 10n Perr' to  which they would no t have been 

i f  a fte r leaving St. Ives the m aster had a t 
Co a made fo r the open sea on his way to  re jo in  the 
fo r ¿act route, and I  fa il to  see any good reason 
,jec. . no t doing so. N or can I  agree th a t his 
I  tv r°,n amounted to  mere negligent navigation.

the course pursued from  St. Ives south- 
foorri i " as as mucf i a p a rt o f the deviation as th a t 
be I. T'.tmdy to  St. Ives, and the deviation would 
he . t ' f i e d  on ly  i f  the whole o f i t  could be said to

r p n e o « , , ! . !  ^  ^  «  . . . .wJ^ asonable. On the whole, I  come to  the con- 
th a t” ? t *la t on tfi>s po in t also the appeal fa ils, anc 

14 should be dismissed, w ith  costs.

Lord Atkin.— This case assumes im portance 
because i t  involves a question o f the construction 
o f the Carriage o f Goods by Sea A c t 1924 and has 
evoked a construction o f th a t A c t from  a t least 
one judge o f great a u th o rity  on such m atters which 
I  venture to  th in k  is based on a wrong m ethod 
o f approach to  th a t A c t. The Ix ia ,  a ship o f 
1828 tons net register, sailed from  Swansea to  
Constantinople w ith  a fu ll and complete cargo o f 
coal under a cha rte r-pa rty in  the term s o f the 
Chamber o f Shipping W elsh Coal Charter 1896, as 
amended on various dates, the last o f which was 
the 21st Dec. 1924. A  b ill o f lading was taken by 
the charterers, m aking the cargo deliverable to  
named consignees, Messrs. Foscolo Mango and Co. 
L im ited , “  w ith  lib e rty  to  ca ll a t any ports in  any 
order fo r bunkering o r other purposes . . .  a ll 
as p a rt o f the contract voyage ; a ll the term s, 
conditions, and exceptions contained in  the charter- 
p a rty  are herew ith incorporated.”  The liberties 
given in  the b ill o f lading are the same liberties 
as those given in  the charte r-party, and i t  appears 
to  me w ith  respect th a t whether the p la in tiff be the 
charterer or the consignee the document to  be 
construed is the charter-party.

I  do no t propose to  set ou t the facts bu t to  
discuss the points o f law  raised. The position in 
law  seems to  be th a t the p la in tiffs  are primA facie 
en titled  to  say th a t the goods were no t carried 
safely ; the defendants are then primA facie en titled  
to  re ly  on the exception o f loss by perils o f the sea ; 
and the p la in tiffs  are primA facie en titled  in  rep ly 
to  re ly  upon a deviation. F or unless authorised by 
the charte r-party or the A c t the departure to  
St. Ives from  the d irect course to  Constantinople 
was adm itted ly  a deviation. I  pause here to  say 
th a t I  fin d  no substance in  the contention fa in tly  
made by the defendants th a t an unauthorised 
deviation would not displace the s ta tu to ry  excep
tions contained in  the Carriage o f Goods by Sea 
A c t 1924. I  am satisfied th a t the general principles 
o f English law  are s till applicable to  the carriage o f 
goods by sea except as m odified by the A ct ; and 
I  can fin d  in  the A ct noth ing which makes its  
s ta tu to ry  exceptions apply to  a voyage w hich is 
no t the voyage the subject o f “  the contract o f 
carriage o f goods by sea ”  to  which the A c t applies. 
I t  remains therefore fo r the shipowners to  show th a t 
the suggested deviation was authorised by the 
contract includ ing the term s incorporated by the 
A ct. They firs t re ly  upon the express lib e rty  given 
by  the cha rte r-pa rty “  to  ca ll a t any ports in  any 
order fo r bunkering or other purposes . . .  a ll 
as p a rt o f the contract voyage.”  W hat exactly the 
Chamber o f Shipping and the Docum entary Council 
o f the B a ltic  and W hite  Sea Conference (who we are 
to ld  in  the document adopted th is  form  o f charter- 
pa rty ) m eant by these words I  wish they could be 
asked. We have to  struggle to  find  a meaning. 
They cannot be un lim ited  in  scope, or they would 
authorise the shipowner to  d irect the ship to  any 
p a rt o f the globe fo r any purpose th a t he though t 
f it .  Even i f  lim ite d  to  any po rt or ports on the 
geographical course o f the voyage, as I  th in k  on 
a u th o rity  they clearly m ust be, the purpose o f the 
ca ll m ust receive some lim ita tio n . The lib e rty  
could no t reasonably be intended to  give the rig h t 
to  ca ll a t an interm ediate p o rt to  land or take on 
board friends o f the shipowner fo r the purposes o f 
a pleasure tr ip . On the other hand, I  find  i t  very 
d iffic u lt to  adopt the view  w hich has found favour 
w ith  one o f your Lordships th a t they invo lve some 
lim ita tio n  which is kindred to  or associated w ith  
bunkering. Even i f  the purpose be extended 
beyond tak ing  in  m otor fue l or supplies, necessary 
fo r the navigation o f the ship, to  supplies fo r the
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m aintenance or com fort o f passengers, I  fin d  it  
d iffic u lt to  p u t such a restricted meaning on the 
words in  view  o f the collocation “  any ports in  any 
order ”  w hich seems to  po in t to  some purposes 
other than the restricted ones suggested. Log ica lly 
I  find  a d iffic u lty  in  excluding a suggested purpose 
from  a class u n til I  have form ed some more or less 
defin ite  conception o f the nature o f the class. I  
th in k  m yself th a t the purposes intended are 
business purposes w hich would be contem plated 
by the parties as arising in  carrying out the con
tem plated voyage o f the ship. This m ight include 
in  a contract other than a contract to  carry a fu ll 
and complete cargo a rig h t to  ca ll a t a p o rt or ports 
on the geographical course to  load and discharge 
cargo fo r other shippers. I t  would probably include 
a rig h t to  ca ll fo r orders. B u t I  cannot th in k  th a t 
i t  would include a rig h t such as was sought to  be 
exercised in  the present case to  land servants o f 
the shipowners or others who were on board a t the 
s ta rt to  ad just m achinery and were landed fo r th e ir 
own and the owners’ convenience because they 
could no t be transferred to  any ingoing vessel. I  
th in k , therefore, the shipowners are no t excused by 
th is  clause.

There rem ains the provision o f A rt. IV ., r . 4, o f 
the schedule to  the Carriage o f Goods by Sea A c t 
1924, w hich w ith  the o ther rules in  the schedule is 
incorporated expressly in  the b ill o f lading pursuant 
to  sect. 3 o f the A c t : “  A ny devia tion in  saving 
o r a ttem p ting  to  save life  a t sea, o r any reasonable 
devia tion , shall no t be deemed to  be an in fringem ent 
o r breach o f these rules o r o f the con tract o f carriage, 
and the ca rrie r sha ll no t be liab le  fo r any loss or 
damage resu lting  there from .”  In  approaching the 
construction o f these rules i t  appears to  me 
im p o rta n t to  bear in  m ind th a t one has to  give the 
words as used th e ir p la in  m eaning, and no t to  
colour one’s in te rp re ta tion  by considering whether 
a meaning otherwise p la in  should be avoided i f  i t  
a lters the previous law . I f  the A c t m erely purported 
to  cod ify the law , th is  caution would be w ell 
founded. I  w ill repeat the w ell-know n words o f 
Lo rd  H erschell in  the Bank of England v . Vagliano 
Brothers (64 L . T . Rep. 353, a t p. 365 ; (1891) 
A . C. 107, a t p. 144). Dealing w ith  the B ills  o f 
Exchange A c t as a code he says : “  I  th in k  the 
proper course is in  the firs t instance to  examine the 
language o f the sta tu te  and to  ask w hat is its  
na tu ra l meaning, uninfluenced by  any considera
tions derived from  the previous state o f the law , 
and no t to  s ta rt w ith  in qu irin g  how the law  
previously stood, and then, assuming th a t i t  was 
probably intended to  leave i t  unaltered, to  see i f  
the words o f the enactm ent w ill bear an in te r
pre ta tion  in  con fo rm ity  w ith  th is  view . . . . The 
purpose o f such a sta tu te  surely was th a t on any 
po in t specifica lly dealt w ith  by it ,  the law  should be 
ascertained by in te rp re tin g  the language used 
instead o f, as before, by  roam ing over a vast num ber 
o f au thorities in  order to  discover w hat the law  
was.”  H e then proceeds to  say th a t o f course it  
would be leg itim a te  to  refer to  the previous law  
where the  provision o f the code was o f doub tfu l 
im port o r where words had previously acquired a 
technica l meaning or been used in  a sense other 
than th e ir o rd inary one. B u t i f  th is  is the canon 
o f construction in  regard to  a cod ify ing  A c t, s till 
more does i t  app ly to  an A c t like  the present, which 
is no t intended to  cod ify  the E nglish law , b u t is 
the resu lt (as expressed in  the A c t) o f an in te r
national conference intended to  u n ify  certa in  rules 
re la ting  to  b ills  o f lading. I t  w ill be remembered 
th a t the A c t applies on ly  to  contracts o f carriage 
o f goods outwards from  ports o f the U n ited 
K ingdom  : and the rules w ill o ften have to  be

in te rpre ted in  the courts o f the foreign consignees. 
F o r the purpose o f u n ifo rm ity  i t  is therefore 
im p ortan t th a t the courts should apply themselves 
to  the consideration on ly o f the words used w ith ou t 
any predilection fo r the form er law , always pre
serving the rig h t to  say th a t words used in  the 
English language w hich have already in  the par
tic u la r context received ju d ic ia l in te rp re ta tion  m ay 
be presumed to  be used in  the sense already 
ju d ic ia lly  im puted to  them .

H aving regard to  the m ethod o f construction 
suggested above, I  cannot th in k  th a t i t  is correct to  
conclude, as S crutton , L .J . does, th a t rule 4 was 
no t intended to  extend the perm issible lim its  o f 
deviation as stated in  The Teutonia (sup.). This 
would have the effect o f confining reasonable 
deviation to  devia tion to  avoid some im m inent 
pe ril. N or do I  see any ju s tifica tio n  fo r confining 
reasonable devia tion to  a devia tion in  the jo in t 
in te rest o f cargo-owner and ship as M acK innon, J. 
appears to  ho ld, o r even to  such a devia tion as 
would be contem plated reasonably by both cargo- 
owner and shipowner as has been suggested by 
W rig h t, J . in  Foreman and Ellams Lim ited  v. 
Federal Steam Navigation Company Lim ited  (17 Asp. 
M ar. Law  Cas. 447 ; 138 L . T . Rep. 582, a t p. 584; 
(1928) 2 K . B . 424, a t p. 431), approved by Slesser, 
L .J . in  the present case. A  devia tion m ay, and 
o ften w ill, be caused by fo rtu ito us  circumstances 
never contem plated by the o rig ina l parties to  the 
con tract, and m ay be reasonable though i t  is made 
solely in  the interests o f the ship o r solely in  the 
interests o f the cargo o r indeed in  the d irect in terest 
o f ne ither ; as, fo r instance, where the presence 
o f a passenger or o f a member o f the ship o r crew 
was u rgen tly  required a fte r the voyage had begun 
on a m a tte r o f na tional im portance, o r where some 
person on board was a fu g itive  from  justice , and 
there were urgent reasons fo r his im m ediate 
appearance. The true  test seems to  be w hat 
departure from  the con tract voyage m igh t a 
prudent person con tro lling  the voyage a t the tim e 
make and m ainta in , having in  m ind a ll the relevant 
circumstances existing a t the tim e , includ ing the 
term s o f the con tract and the interests o f a ll parties 
concerned, b u t w ith o u t ob ligation to  consider the 
interests o f any one as conclusive. I  th in k  th is  
view  conform s to  th a t o f Greer, L .J ., the on ly 
c ritic ism  o f whose tes t I  would make is th a t it  
appears unnecessary to  introduce the reasonable 
cargo-owner in to  the discussion. The decision has 
to  be th a t o f the m aster or occasionally o f the 
shipow ner; and I  conceive th a t a cargo-owner 
m igh t w e ll be deemed no t to  be unreasonable i f  he 
attached m uch more w eight to  his own interests 
than a prudent m aster, having regard to  a ll the 
circum stances, m igh t th in k  i t  wise to  do.

On applying , then, th is  te s t, was th is  deviation 
reasonable ? I  do no t discuss the facts except to  
say th a t I  see no ground fo r suggesting th a t the 
devia tion was due to  some de fau lt o f the ship
owners in  respect o f the firem en. In  the absence o f 
evidence directed to  th a t issue i t  does no t seem 
rig h t to  im pute blame to  the owners in  th a t respect. 
I  desire to  re fra in  from  expressing an opin ion on 
whether the  question whether a devia tion is 
reasonable is a question o f law  o r o f fa c t. In  the 
present case we are judges bo th  o f law  and o f 
fac t ; and i f  the question is o f fa c t the concurrence 
o f the  learned judges below seems to  me to  lose 
some o f its  value when regard is had to  the meaning 
w hich they a ttrib u te d  to  the issue th a t they were 
determ in ing. I  th in k  th a t Greer, L .J . is p la in ly  
rig h t in  applying the tes t o f reasonableness to  the 
devia tion as a whole. I t  could no t, however, be 
la id  down th a t as soon as the place was reached
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to which deviation was justified there was an 
obligation to  jo in  the original course as d irectly  as 
Possible. A  justified deviation to  a po rt o f refuge 
■night involve thereafter a shorter and more direct 
route to  the po rt o f destination compared w ith  a 
route which took the shortest cu t to  the original 
course. On the other hand, though the po rt o f 
refuge was jus tifiab ly  reached, the subsequent 
voyage m ight be so conducted as to  amount to  an 
unreasonable deviation. Taking a ll the facts in to 
Recount, l  am pressed w ith  the evidence which the 
learned judge accepted, th a t a fte r St. Ives the 
coasting course directed by  the master was not the 
correct course which would ord inarily  be set in 
those circumstances. I t  is obvious th a t the small 
extra risk to  ship and cargo caused by deviation to  
ot. Ives was vastly increased by the subsequent 
course. I t  seems to  me no t a mere error o f navi
gation, b u t a failure to  pursue the true course from  
in ' ^ves to  Constantinople which in  itse lf made 
the deviation cease to  be reasonable. For these 
rcasons I  agree tha t th is  appeal should be dismissed.

Lord Russell (read by Lord  Thankerton).- 
Ihe  provisions o f the contract in  the present case 
' v’hich are relevant to  the decision o f th is appeal are 
three in number. I .  There was an exception o f 
Perils o f the seas. 2. There was libe rty  “  to  call 
at any ports in  any order fo r bunkering or other 
Purposes . . .  as pa rt o f the contract voyage.”  
“ • t  he appellants in a ll m atters arising under the 
contract, were to  be entitled to  the rights and 
Unmuni ties contained in  A r t.  IV . o f the schedule 
to the Carriage o f Goods by Sea A c t 1924. I  need 
n° t  repeat the other facts o f the case ; they have 

,eady been stated.
That there was a departure from  the direct route 

etween Swansea and Constantinople is conceded, 
u t I t  was said tha t the exception o f perils o f the 

jj*as s till operated in favour o f the appellants 
°fcause the call a t St. Ives fe ll w ith in  the libe rty  
o f X* uientioned, and was accordingly either part 
th e * f  conr i’act  voyage or a perm itted deviation

is ^ ^ i le  I  appreciate the d ifficu lty  o f applying w hat 
called the ejusdem generis rule where on ly  one 

Pecies is available ou t o f which to  construct the 
ta?US’ ucvertheless i t  seems clear th a t some lim i- 
■' “ on m ust be placed upon the words “  other 
¡¡~yP°sfs .”  I f  they are to  be read as free from  any 
hi i  '-°n , then i t  was unnecessary to  specify the 
^ n^er|ug purpose. Some restriction must there
in e e.xist ; and fo r m yself I  am in agreement w ith  
a e view th a t the Ix ia 's  call a t St. Ives, not being 
w Ca"  f ° r  the purposes o f the contract venture, 

f ,n° t  a call fo r other purposes w ith in  the meaning 
° f  the liberty . V g
0« ne appellants next prayed in aid the provisions 
° f  ^ A rt. IV . in  the schedule to  the A ct 

1924. The schedule is a schedule o f rules 
A c t ' g t0  k'hs o f lading which (by sect. I  o f the 
ne^ are to  have effect in  relation to and in  con- 
ftory|10n W'th  the carriage o f goods by sea in ships 
to a an^  po rt to Great B rita in  or Northern Ireland 
JK-, *?y other po rt whether in or outside Great 
p a>n or Northern Ireland. Par. 4 o f A r t.  IV . 
jn„  . >Ies th a t “  any deviation in saving or attem pt- 

evi ?ave life or property a t sea, or any reasonable 
0r br ° ? ’ shall no t be deemed to  be an infringement 
aUd t~h ' these rules or o f the  contract o f carriage, 
<lan, “ e carrier shall no t be liable fo r any loss or 

‘ "age resulting therefrom.”  
able Xias Sâ  th a t the call a t St. Ives was a reason- 
that t r via« °o  w ith in  th is  rule, w ith  the result 
in Pv ” e excePtion o f perils o f the seas s till operated 

oneration o f the appellants.

W hether the deviation was or was not reason
able appears to  me to  be a question o f fac t to  be 
determined in each case upon the facts o f each case. 
The tr ia l judge here came to  the conclusion th a t the 
reasonableness o f the deviation had no t been 
established ; in  other words, he held th a t upon the 
facts proved the deviation was not a reasonable 
deviation. W ith  th is view, Scrutton, L .J . agreed, 
and, as I  read his judgm ent, Slesser, L .J . also. 
Greer, L .J . took a somewhat different view. He 
thought th a t the whole deviation was unreasonable, 
by reason o f the course which was set a fte r leaving 
St. Ives.

For m yself I  am not prepared to  differ from  the 
view upon th is  question o f fact, which was adopted 
by the tr ia l judge and concurred in by the m ajority  
o f the Lords Justices, namely, th a t upon the 
facts o f the present case the deviation here was not 
a reasonable deviation. I t  follows accordingly 
th a t the appellants get no protection from  par. 4 
o f A rt. IV .

The appellants advanced one further argument 
which in  no way depended fo r its  decision upon 
fact, and which, i f  successful, would have far- 
reaching consequences. They contended th a t the 
A c t o f 1924 freed them from  responsibility fo r loss 
arising from  perils o f the sea, notw ithstanding any 
deviation, reasonable or unreasonable ; in  other 
words, th a t the A c t had effected an alteration in  the 
law which had h itherto  prevailed. I t  was said th a t 
the obligation not to  deviate on ly arose under 
par. 2 o f A r t.  I I I . ,  under which the carrier must 
“  properly and carefully load, handle, stow, carry, 
keep, care fo r and discharge the goods carried,”  and 
th a t inasmuch as th a t paragraph was expressed 
to  be subject to  the provisions o f A rt. IV ., the 
obligations imposed by par. 2 o f A rt. I I I .  (including 
the obligation not to  deviate) were expressly made 
subject to  the provisions o f par. 2 o f A r t.  IV ., which 
provided th a t neither the carrier nor the ship 
should be responsible fo r  loss or damage arising or 
resulting from  (amongst other things) “  perils, 
dangers, and accidents o f the sea or other navigable 
waters.”  T ha t was, as I  understood it ,  the line o f 
reasoning.

In  m y opinion, the argument is unsound. I t  was 
well settled before the A c t th a t an unjustifiable 
deviation deprived a ship o f the protection o f 
exceptions. They on ly applied to  the contract 
voyage. I f  i t  had been the in tention o f the 
Legislature to  make so drastic a change in  the 
law relating to  contracts o f carriage o f goods by 
sea, the change should and would have been enacted 
in clear terms.

For these reasons I  agree th a t the appeal should 
be dismissed.

Lord. Macmillan.— On the 30th June 1929 the 
steamship Ix ia  ran on a rock off the coast o f 
Cornwall and the ship and her cargo o f coal were 
to ta lly  lost. The owners o f the cargo now seek to  
recover from  the shipowners a sum representing 
the damage which they have sustained by reason 
o f the casualty. The shipowners reply tha t the 
cargo was lost by a peril o f the sea, as i t  undoubtedly 
was, and th a t consequently they are relieved from  
lia b ility  by v irtue o f the exception o f such perils 
contained in the charter-party and incorporated 
in the bills o f lading and also under A rt. IV ., 2 (c), 
o f the Schedule to the Carriage o f Goods by Sea 
A c t 1924, which provides th a t “  neither the carrier 
nor the ship shall be responsible fo r loss or damage 
arising or resulting from  . . „ perils, dangers,
and accidents o f the sea. . . .”  The bills o f
lading, as required by sect. 3 o f the A c t o f 1924
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contain an express statement th a t the shipowners 
are to  be entitled to  the privileges, rights, and 
im m unities contained in (in te r alia) A rt. IV . o f 
the Schedule to  the A ct.

To th is  plea the cargo-owners rejoin th a t the 
shipowners have forfeited the benefit o f the 
im m un ity  because o f the ir having acted in  breach 
o f the contract o f affreightm ent by deviating from  
the contractual course o f the voyage.

This, in  tu rn , is countered by the shipowners, 
who m aintain ( I )  th a t the im m un ity  from  lia b ility  
oonferred by A rt. IV ., 2 (c ),o f the Schedule to  the 
A c t o f 1924 is absolute and is no t affected by any 
breach o f contract on the ir pa rt ; (2) th a t they 
com m itted no breach o f contract because under the 
charter-party and bills  o f lading they had lib e rty  
“  to  call a t any ports in  any order fo r bunkering 
or other purposes,”  and the ir alleged deviation 
in calling a t St. Ives was in the exercise o f th a t 
lib e rty  ; (3) th a t i f  there was a deviation i t  was a 
reasonable deviation w ith in  A rt. IV ., par. 4, o f the 
Schedule to  the A c t o f 1924, which provides th a t 
“  any reasonable deviation shall not be deemed 
to  be an infringement or breach . . .  o f the 
contract o f carriage, and the carrier shall not 
be liable fo r any loss or damage resulting therefrom .”  
There was also a suggestion th a t the vessel was 
making a tr ia l t r ip  w ith in  the permission to  make 
such trips  contained in the contract documents, 
bu t th is is so clearly untenable th a t I  need do no 
more than mention and reject it .

Turn ing then to  the three contentions o f the 
shipowners which I  have set ou t above, I  have no 
hesitation in negativing the firs t, which is so 
extravagant th a t i f  i t  were upheld the shipowners 
would be exempt from  lia b ility  fo r loss resulting 
from  a peril o f the sea even i f  th a t peril was en
countered when the vessel was on a deviation from  
her contract voyage which was no t reasonable 
under par. 4 o f the same article.

As to  the second contention, the libe rty  to call 
a t any ports “  fo r bunkering or other purposes ”  
cannot be read as meaning th a t the ship was to  
be a t lib e rty  to  call a t any ports fo r bunkering 
purposes or any purposes other than bunkering, 
fo r th a t would be tantam ount to  saying th a t she 
m igh t call a t any po rt fo r any purpose. I  read 
the words as meaning “  fo r the purpose o f bunkering 
o r fo r any sim ilar purpose.”  W hat purposes are 
sim ilar to  the purpose o f bunkering I  shall not 
a ttem pt to  define. I t  suffices to  say th a t in  m y 
opinion the purpose fo r which the Ix ia  called at 
St. Ives was not a purpose in  any way resembling 
so ord inary a m aritim e incident as bunkering.

There remains the shipowners’ th ird  contention, 
which is the real crux o f the case. Was the devia
tion  to  St. Ives a “  reasonable ”  one ? The statute 
does no t supply any criterion o f reasonableness, 
and I  doubt i f  i t  would have been possible to 
form ulate a criterion o f universal applicab ility , fo r 
the contingencies and emergencies which arise in 
m aritim e transport are as in fin ite  in  the ir varie ty  
as the vagaries o f the sea itself. An undefined 
standard o f reasonableness m ay sometimes be 
d ifficu lt to  apply, bu t the task is one which judges 
and juries have had da ily  to  perform  from  tim e 
immemorial. To give a single instance, the Sale 
o f Goods A c t 1893 uses the expression reasonable 
tim e ”  in  six o f its  sections w ithou t any definition, 
though i t  prescribes in  sect. 56 th a t the question 
o f w hat is a reasonable tim e is to  be treated as a 
question o f fact, and I  am not aware th a t any 
serious d ifficu lty  has in consequence arisen in  the 
adm inistration o f the statute. This a t least has 
been la id down fo r our guidance th a t the reason
ableness o f an act m ust be judged in relation to  the

circumstances existing a t the tim e o f its  com
mission and no t by  any abstract standard. The 
act, too, m ust be considered as a whole, in  the 
lig h t o f a ll the attendant circumstances. A  con
clusion so reached th a t a particu lar act was reason
able o r unreasonable is in  general a conclusion 
o f fa c t ; i t  is an inference o f fac t from  a given set 
o f facts.

Now in  the present case there are concurrent 
judgments o f the judge o f f irs t instance and the 
Court o f Appeal finding unanimously th a t the 
deviation in question was no t reasonable. Even 
i f  I  were disposed to  th in k  otherwise— I  do no t fo r 
a moment say th a t I  am— I  should be slow indeed 
to  d isturb such a finding unless I  were satisfied 
th a t those who had reached i t  had in  so doing 
infringed some principle o f law. I t  is no doubt 
obvious th a t the learned judges have considered 
the episode from  varying points o f view and have, 
as was natural, each been influenced by the aspect 
o f i t  which appeared to  h im  most conspicuous. 
B u t i t  cannot be inferred from  th is  difference o f 
emphasis th a t they have disregarded any circum
stance which they ought to  have considered or 
have taken in to  account any circumstance which 
they ought not to  have considered. Thus I  do not 
th in k  th a t MacKinnon, J., in  g iving weight to  the 
circumstance th a t in  his view the deviation was 
not in  the jo in t interest o f cargo and ship, intended 
to  lay down or to  apply any absolute rule th a t no 
deviation could be reasonable which was not in  the 
jo in t interest o f cargo and ship. The absence of 
the element o f jo in t interest may well be an im 
po rtant indication o f unreasonableness w ithou t 
being conclusive. N or do I  th in k  th a t Scrutton, 
L .J . intended to  lay  down or apply any absolute 
rule th a t on ly  a deviation to  avoid im m inent peril 
could be regarded as reasonable.

I t  is im portant to  remember th a t the A c t o f 
1924 was the outcome o f an in ternational con
ference and th a t the rules in  the Schedule have an 
in ternational currency. As these rules m ust come 
under the consideration o f foreign courts i t  is 
desirable in  the interests o f un ifo rm ity  th a t the ir 
in terpretation should not be rig id ly  controlled by 
domestic precedents o f antecedent date, but 
ra ther th a t the language o f the rules should be 
construed on broad principles o f general acceptation.

As I  have heard nothing to  satisfy me th a t the 
judges below have reached the ir conclusion on 
wrong principles, I  concur in  the m otion th a t the 
appeal be dismissed.

Appeal dismissed.

Solicitors fo r the appellants, Holman, Fenwick. 
and W illan.

Solicitors fo r the respondents, Charles Lightbound 
Jones, and Lightbound, agents fo r Ingledew and 
Co., Newcastle-upon-Tyne.
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CO URT OF AP P E A L.

Nov. 16 and  17, 1931.

(Before Scrutton, Greer and Slesser, L .J J .)

D aw io n  L in e  L im ite d  v . A ktiengesellschaft A d ler 
fü r  Chem ische In d u s trie  o f B e rlin , (a)

Charter-party— F re igh t— S hipper's  weight in —  
B i l l  o f  lad ing  presented by shipper— S hipper 
agent o f charterer— B i l l  o f lad ing signed 
by master on loading as required by charter- 
p a rty — Understatement o f weight o f cargo 
— In d e m n ity  by charterer against consequent 
loss.

B y  a charter-party fre ig h t was to be p a id  on 
shippers' weights inserted in  the b i l l  o f  lading, 
less two pe r cent, in  lieu  o f weighing, or at the 
option o f the receivers on delivered weight, and  
Ihe master was required to sign the b i l l  o f lad ing  
os presented to h im  by the charterer w ith in  
twenty-four hours after the steamer was loaded. 
The charterer presented a b i l l  o f lad ing  in  which  
the weight o f the cargo was substantia lly  under
stated.

Held, that the charterer was bound to present a b i l l 
o f lad ing which was accurate as to the weight o f 
cargo shipped. I f  that weight was inaccurate, 
the charterer m ust make good the loss consequent 
uPon the inaccuracy, i.e ., he m ust p a y  fre ig h t 
on the f u l l  weight delivered.

^enable, pe r Slesser, L . J .— T h is  indem n ity  is  due 
to the mere fa c t o f the presentation o f the b i l l 
o f lad ing by the charterer w ith  the weight o f the 
cargo inaccurate ly stated therein.

E ld e r, D em pste r, and  Co. v. D u n n  (11 A sp. 
M ar. L a w  Cas. 337 ; (1909) 101 L .  T . Rep. 
“ ^8), and  K ru g e r and Co. v. M oel T ry v a n  
Ship C om pany (10 A sp . M a r. L a w  Cas. 465 ; 
97 L .  T . Rep. 143 ; (1907) A . C. 272) followed.

A ppeal from  a decision o f R ow la tt, J. on an award 
*Jted in  the form  o f a special case, 

j j h y  a charter-party dated the 9th Oct. 1930 the 
ow^ son Line L im ited  (hereinafter called the ship- 
thpA^8)- b a rte re d  the steamship Lady Brenda to  

ijktiengesellschaft Adler fü r  Chemische Industrie 
pr  Berlin  (hereinafter called the charterers) to  
bascee' i  to  Berdiansk to  load a t a usual base or 
coal8 **  cust°m ary a fu ll and complete cargo o f 
chan *ar PWch in  bu lk  from  such suppliers as 
y lef ter.ers m ay direct, and being so loaded shall 
Qb proceed w ith  a ll possible dispatch to
<> (Belgium). B y  clause 6 i t  was provided : 
gtg ®aurf age not to  accrue during any tim e the 
loan' C r ' s w ithdrawn from  charterers’ disposal for 
be ¡r,1!? ''' B y  clause 11 : “  The bills o f lading shall 
Coal ( v  ^orrn endorsed on the Chamber o f Shipping 
shall e arter 1920, and the weights shown therein 
to be • t *le shippers’ weights. Such bills o f lading 
steam S1̂ ne<* hy the master, agent, or owner o f the 

“ mer a t the offices o f charterers’ agents w ith in

(•) Reported by C. G. Moran, EBq., Barrister-at-Law.
vol. X V I I I . ,  N . S.

tw enty-four hours after the steamer is loaded. 
The master may be required to  sign separate bills 
o f lading for p itch  in  different holds or fo r parcels 
properly separated by charterers.”  B y  clause 14 : 
“  The steamer shall deliver her cargo . . .  on 
being paid fre ight a t and after the rate o f 12s. 6d. 
B ritish  sterling per ton o f 20cwts., or 1015cwt. on 
b ill o f lading weight less 2 per cent, in  lieu 
o f weighing, bu t receivers to  have the option (which 
m ust be declared in  w riting  before breaking bulk) 
to  pay on delivered weight, in  which event cargo 
to  be weighed on board or alongside by official 
weighers. Consignees paying a ll expenses, but 
owner or agent having lib e rty  to  provide check 
clerk a t steamer’s expense. . . .”

The steamship loaded a fu ll and complete cargo 
o f coal ta r p itch  a t Berdiansk, the to ta l weight of 
which, according to  the shippers, was approximately 
4476 English tons. One b ill o f lading was issued 
for the whole cargo, and th is quan tity  was inserted 
in  the b ill o f lading. The master o f the Lady 
Brenda was not satisfied th a t the quan tity  stated 
in  the b ill o f lading was accurate, as, according to 
the draught o f the steamer, he calculated th a t a 
larger quan tity  o f cargo had been shipped. On 
the 9th Nov. 1930 the day when the loading was 
completed, and the b ill o f lading was dated, the 
master addressed a le tte r o f protest to  the shippers 
in  the follow ing terms : “  Referring to  the b ill o f 
lading I  signed to-day I  beg to  call your attention 
to  the fact th a t by the steamer’s draught the 
quan tity  o f cargo shipped must exceed the quan tity  
stated on the b ill o f lading. I f ,  a t the port o f dis
charge, th is  is found to  be the case, the receivers 
are to  be held responsible fo r the fre ight on the to ta l 
quan tity  discharged. I  am reporting th is m atter 
to  m y owners.”  The master added a t the foot 
o f the b ill o f lading the words, “  W eight, quality, 
and quan tity  unknown to  me.”  Before the arrival 
o f the Lady Brenda a t Ghent the charterers, who 
were also the receivers, gave notice to  the ship
owners th a t they would pay fre ight on the b ill o f 
lading qu an tity  less 2 per cent. The shipowners 
were not prepared to  accept fre ight upon the 
quan tity  stated in the b ill o f lading in  view  o f the 
inform ation received from  the master. The 
charterers advised the shipowners’ agents th a t i f  i t  
should be ascertained th a t the qu an tity  stated 
on the b ill o f lading was a mistake they would pay 
fre ight on the ascertained quan tity  less 2 per cent. 
The shipowners, therefore, made arrangements 
to have the cargo offic ia lly weighed, and this having 
been done, the outtu rn  was 4608 English tons— 
132 tons more than shown by the shippers’ weight. 
Thereupon the charterers adm itted th a t the b ill of 
lading weight was inaccurate, and w ithou t any 
admission o f lia b ility , and w ithou t prejudice, paid 
to  the shipowners the cost o f the weighing and also 
fre ight calculated upon the official ou ttu rn  weight, 
bu t they deducted therefrom 2 per cent., namely, 
571. 12s. 6d., which was the amount in  dispute 
between the parties.

The a rb itra to r found as a fact th a t the b ill o f 
lading qu an tity  was inaccurate, and th a t the 
quan tity  shipped was 4608 English tons, and not 
4476 English tons, bu t he awarded, subject to  the 
opinion o f the court, th a t the shipowners were not 
entitled to  recover the 2 per cent, deducted— 
571. 12s. 6d.— so th a t nothing was due from  the 
charterers to  the shipowners. The question for 
the opinion o f the court was whether, upon the 
true construction o f clause 14 o f the charter-party, 
the shipowners were entitled to  be paid freight 
on the delivered weight o f the cargo or on the 
delivered weight less 2 per cent. R ow la tt, J. 
upheld the award o f the arb itrator.

N N
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The shipowners appealed.

Le Quesne, K.C. and Carpmael for the appellants.
Sir Robert Aske fo r the respondents.

Scrutton, L.J.— This case has now been fu lly  
argued, and matters have been brought to  the 
attention o f the court which apparently were not 
before R ow la tt, J. In  the circumstances, I  th in k  
tha t he came to  a wrong conclusion.

The d ifficu lty  th a t gave rise to  th is case, arose 
from  the fact th a t in  respect o f a cargo o f coal ta r 
p itch a wrong weight was inserted in  the b ill o f 
lading, coupled w ith  this, th a t in  the charter-party 
there is a clause th a t fre ight may be paid on the 
b ill o f lading weight, less 2 per cent, in  lieu of 
weighing, w ith  an option to  the receiver to  pay on 
delivered weight, in  which case he pays the cost 
o f weighing. The question raised is what is the 
position when the b ill o f lading states the weight, 
and on the cargo being weighed i t  is found th a t the 
b ill o f lading weight is substantia lly wrong. This 
clause about paying fre igh t on the b ill o f lading 
weight, less 2 per cent, because the cargo is not 
weighed on delivery, is one th a t has been in  existence 
for a long tim e. One o f its  justifications is th a t i f  
the shipowner has to  weigh the cargo he is obliged 
to keep the ship longer than he otherwise would, 
and i f  he is not required to  weigh he allows the 
receiver to  pay fre ight on the b ill o f lading weight, 
less 2 per cent., in  order th a t he may get his ship 
away earlier. An instance o f the operation o f the 
practice may be found in D illon  v. Livingston and 
Peninsular and Oriental Company (1895, 11 Times 
L . Rep. 313). This company received every year 
in  Bombay 50,000 tons o f coal. I t  was no ad
vantage to  them  to  get the coal unloaded quickly, 
as they always had large stocks. They were quite 
content to  pay fre ight on the delivered weights ; 
bu t as the ship wanted to  get away as soon as 
possible, the master asked the Bombay agents o f 
the company to  give the ship a speedy discharge 
by waiving the ir rights to  have the cargo weighed. 
A  question arose whether the master had au thority  
to  make th a t bargain, and the evidence was tha t 
the company had always had the alternative offered 
them o f having the cargo weighed, which would 
involve keeping the ship longer, or on ly to  pay 
fre ight on the b ill o f lading weight less 2 per cent. 
The evidence about coal was th a t the average 
shortage on the ou ttu rn  was 1 per cent. In  this 
case what the ship complains o f is th a t i t  has had 
to  weigh the cargo and has not saved tim e, and the 
receivers say th a t they are liable to  pay fre ight 
less 2 per cent, on cargo less than th a t actually 
carried. R ow la tt, J. thought th a t i t  looked wrong 
th a t the ship should be paid fre ight on less than the 
cargo actually delivered.

B y  the charter-party the charterers have con
tracted to  supply a fu ll cargo o f coal ta r p itch  at 
Berdiansk from  such suppliers as the charterers 
m ight direct. The charterers are to  get the cargo 
from  the suppliers whom they nominate. The 
charterers are to  p u t the cargo on board, and the 
charter-party provides by clause I I  th a t “  the bills 
o f lading shall be in  the form  endorsed on the 
Chamber o f Shipping Coasting Coal Charter 1920, 
and the weights shown therein shall be the shippers’ 
weights.”  The shippers in  th is case were the agents 
o f the charterers to  supply the cargo, and by the 
charter-party (clause 11) the b ills o f lading were to 
be signed “  by the master, agent, or owner o f the 
steamer a t the offices o f charterers’ agents w ith in  
tw en ty-four hours after the steamer is loaded. 
The master may be required to  sign separate bills o f

lading fo r p itch  in  different holds or fo r parcels 
properly separated by charterers.”

The steamship Lady Brenda having loaded the 
cargo o f coal ta r p itch  a t Berdiansk, the master, 
owing to  the draught o f the ship, thought from  the 
start th a t there was more cargo on board than 
th a t shown by the shippers’ weight. Accordingly 
he pu t on the b ill o f lading : “  weight, qua lity , and 
qu an tity  unknown to  me.”  He was, however, 
there to  sign the b ill o f lading w ith  the shippers’ 
weight stated therein, though he suspected th a t 
i t  was wrong. The shipowners said th a t they would 
weigh the cargo on discharge and they did  so, the 
quan tity  delivered a t Ghent being found to  be 
4608 tons, th a t is, 132 tons more than the shippers’ 
weight. There is no suggestion o f fraud. The 
charterers recognised th a t something ought to  be 
done, bu t what they did, they did  w ithou t prejudice : 
they paid no t on the b ill o f lading weight, bu t on 
the delivered weight, from  which, however, they 
claimed to  make the 2 per cent deduction, because 
they had not asked the ship to  weigh. To th a t the 
shipowners objected.

Before R ow la tt, J. i t  does not appear to  have been 
argued what was the effect o f the clause in  the 
charter-party by which the master had to  sign the 
b ills o f lading w ith  the shippers’ weights. That 
question has been discussed in tw o cases, both in 
the House o f Lords, which in  m y view show tha t 
the view taken by R ow la tt, J . was erroneous. 
In  the la ter o f the two cases (Elder, Dempster, 
and Co. v. Dunn, 11 Asp. Mar. Law Cas. 337 ; 
(1909) 101 L . T . Rep. 578), i t  appears th a t the 
charterer presented a b ill o f lading w ith  wrong 
marks, in  consequence" o f which the ship got in to  
difficulties, through not delivering the goods 
according to  the marks. The House o f Lords held 
th a t such a tender o f b ills o f lading by the charterer 
involved the obligation upon the charterer to 
indem nify the ship against the damage th a t had 
been thereby caused. A  somewhat sim ilar point 
arose in  Kruger and Co. v. Moel Tryvan Ship 
Company (10 Asp. Mar. Law Cas. 465 ; 97 
L . T. Rep. 143 ; (1907) A. C. 272). There also 
the master had to  sign b ills o f lading as presented. 
The charterers presented a b ill o f lading which 
made the shipowners liable fo r negligence, by 
which the shipowners were exposed to  lia b ility . 
The shipowners claimed to  be indemnified by 
the charterers in  respect o f the in jurious con
sequences following upon the presentation o f the 
b ill o f lading not in  accordance w ith  the charter- 
party. The House o f Lords held th a t the charterers 
were liable to  indem nify the shipowners. In  these 
cases I  was counsel for the successful parties, the 
shipowners ; and I  remember th a t considerable 
discussion took place as to  the lines upon which 
the claim  to  indem nity should be put. Some o f the 
judges said th a t the charterers were liable upon 
two grounds. The firs t o f them was th a t a rig h t to 
indem nity followed from  the terms o f the charter- 
p a rty  because i t  required the master to  sign the 
b ills o f lading in  a particu lar form, and conse
quently th a t the charterers m ust be liable i f  loss 
followed in  consequence o f presenting inaccurate 
bills o f lading. The second ground has nothing to  
do w ith  the charter-party, bu t turns upon the 
principle stated in  Sheffield Corporation v. Barclay 
(93 L . T . Rep. 83 ; (1905) A. C. 392) and B irm ing
ham and D istric t Land Company v. London and 
North Western Railway Company (1886, 55 L . T. 
Rep. 699 ; 34 Ch. D iv . 261). This is th a t a mere 
request from  the charterers, invo lv ing as i t  d id  the 
shipowners in  a lia b ility  in  which otherwise they 
would not have been involved, raised the im plica
tion  o f an indem nity against those consequences.
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Some judges took the one view ; others, the other ; 
and some judges based the ir decision on both 
views.

In  th is  case i t  is sufficient to  say th a t as the 
Waster was required to  sign the bills o f lading as 
Presented to  him , the charterers were bound to  
Present an accurate b i ll o f lading as to  the weight 
shipped. The shippers were the charterers’ agents 
to  supply the cargo and present the b ill o f lading ; 
they presented an inaccurate b ill o f lading w ith  
consequent loss. The charterers m ust make good 
^hat loss consequent upon the presentation by the ir 
agents o f the inaccurate b ill o f lading.

Counsel fo r the respondents pointed out th a t there 
are clauses in  the Schedule to  the Carriage o f Goods 
by Sea A c t 1924 which affect the question. In  
my  opinion i t  is unnecessary to  consider them, 
as the A c t does not apply to  charter-parties, and the 
"a b ility  in  th is case is a lia b ility  arising from  the 
charter-party and the provision therein th a t the b ill

lading is to  be signed by the master, as presented 
hy the charterers’ agents. The result a t which we 
arrive, I  am glad to  th in k , fits  in  w ith  the com
mercial aspect o f the case. For the charterers to 
claim the deduction o f 2 per cent, from  the freight 
' ' ’hen the ship was no t saved weighing is wrong. 
h ° r  the reasons I  have given the appeal m ust be 
allowed, and the shipowners entitled to  recover the 
sum claimed.

Greer, L.J.— I  have come to  the same conclusion 
as m y Lord, th a t th is appeal should be allowed, 
out not w ithou t encountering a number o f d iffi- 
c«lties. M y on ly reason fo r g iving a separate 
judgment is th a t I  am anxious th a t nothing should 

e said which m ight th row  doubt on one o f the 
fundamental principles o f our law, namely, th a t 
'''here parties agree upon a w ritten  form  o f words 

regulate the ir contractual obligations, those 
obligations are to  be found in  th a t document, and 
he court w ill not lig h tly  weaken its effect by reading 
? Qualifications or im plied understandings incon- 
■stent therew ith. I t  seems to  me, especially at 
be present day, most im portan t th a t there should 
e certa in ty w ith  regard to  the law. I f  th is case 
epended solely upon the words used in  the charter- 

P *«y. I  should have come to  the conclusion th a t the 
bipowners by the express terms o f the charter- 

P.brty, have agreed to  accept fre ight measured by 
j * h ill o f lading weight, and th a t there is nothing 

fhe charter-party from  which there can be implied 
th excePf*°n to  th a t obligation. B u t I  agree tha t 
j e Position m ay be altered by reason o f some col- 
j.  contract between the parties, and I  regard 
Co <*ec*s'on3 in the two cases o f Elder, Dempster, and 
j ,0' V- D unn (sup.) and Kruger and Co. v . Moel 
no^Van Ship Company (sup.) as meaning th is and 
wh Inore’ fb n t i f  the charterer or some person for 
t h ° m is responsible presents a b ill o f lading to
p <\ master, which the la tte r is bound to  sign as 
¡j p j . ° f  the terms o f the contract, there may be 

Plied from  the act o f presenting the b ill o f lading, 
a en together w ith  the terms o f the contract, 
tio arranty  o f the correctness o f the figures, descrip- 

n> or marks stated in  the b ill o f lading.
¡n 'Tp6 only question which is not w ithou t d ifficu lty  
0f  case is whether, having regard to  the terms 
treat .charter-party, we are en titled  o r bound to  
f0r .the charterers as presenting the b ill o f lading 
ar SI8nature. A t  one tim e in  the course o f the 
c0,.| ? enI ’ I  was inclined to  th in k  th a t the charterers 
lant l  80 treated, bu t counsel for the appel-
Sev 8 has called atten tion to  the language used in  
me t  c*auses ° f  the charter-party which has led 

°  the conclusion th a t i t  is rig h t in  th is  case

to  trea t the suppliers when they presented the b il1 
o f lading fo r signature as the agents o f the charterers 
B y  clause 1 the steamship is to  “  load a t a usual 
berth or berths as customary a fu ll and complete 
cargo . . . from  such suppliers as charterers
m ay direct.”  That means tha t the charterers 
have undertaken th a t they w ill d irect other people 
to  perform the obligation they themselves have 
undertaken to  load the ship. That view o f the 
contract is confirmed by clause 6, which contains 
these words : “  Demurrage not to  accrue during 
any tim e the steamer is w ithdrawn from  charterers’ 
disposal for loading ” — again indicating th a t fo r the 
purpose o f the performance o f th is charter-party 
whoever in  fact brings the cargo to  the ship to 
be p u t on board is to  do th is on behalf o f the 
charterers. Clause 11 contains a reference to  the 
b ill o f lading being signed by the master, agent, 
or owner o f the steamer a t the offices o f the char
terers’ agents, fu rther indicating to  m y m ind tha t 
the charterers were the persons who by the ir agents 
were loading the vessel and who presented the b ill 
o f lading to  the master fo r signature.

In  these circumstances i t  seems to  me th a t this 
case is covered by the two decisions to  which I  
have referred. I t  does not seem to  me to  m atter 
whether the rig h t view is th a t the fre ight should 
firs t be paid and thus th a t there should be a counter
claim for breach o f contract. That would be an 
unbusinesslike way o f dealing w ith  the question. 
As I  understand the arb itra to r was asked to 
decide the question o f principle, namely, whether 
the loss should be borne by the one pa rty  or the 
other subject to  our view. Our view is tha t i t  
should be borne by the charterers and not by the 
shipowners.

Slesser, L.J.— I  agree tha t th is appeal should 
be allowed. For m yself I  am not conscious of 
any substantial varia tion o f reasoning between my 
Lords in  the judgm ent they have delivered. B u t 
i f  there be any question whether th is  decision is 
to  depend upon proceedings collateral to  the charter- 
party, namely, the presentation o f the b ill o f 
lading, or upon the argument th a t the decisions 
in  Kruger and Co. v. Moel Tryvan Ship Company 
Lim ited (sup.), and the earlier case of Elder, Dempster, 
and Co. v . Dunn and Co. (sup.) establish th a t 
construing clause 11 alone, apart from  any other 
circumstances, the obligation in  th a t clause tha t 
the weights shall be the shipper’s weights, involves 
necessarily a rig h t to  indem nity from  the charterer, 
I  prefer to  lim it  the grounds for decision in  this 
case to  those stated by Greer, L .J ., and to leave 
open the w ider question, i f  there be one, as to  the 
effect o f clause 11, apart from  any other circum-
stances. Appeal allowed.

Solicitors fo r the appellants, Middleton, Lewis, 
and Clarke, fo r Downing and Handcock, Cardiff.

Solicitors for the respondents, W. and W. 
Stoeken.
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(Before S c r u t t o n , G r e e r  and S l e s s e r , L .J J .)

T he  Edison, (a)

O N  A P P E A L  F R O M  T H E  A D M IR A L T Y  D IV IS IO N .

C ollis ion  —  Damages —  Loss o f use —  Dredger 
to ta lly  lost —  Dredger engaged at tim e o f  
loss in  connection w ith  the performance by 
her owners o f contract to execute harbour 
works— Loss and expense incu rred  by owners 
ow ing to the ir in a b ili ty  through lack o f f in a n c ia l 
resources to replace dredger— Loss o f p ro fits  
and inc iden ta l losses on contract— N a tu ra l 
consequence o f co llis ion— M easure o f damages.

The p la in t if fs ' dredger was sunk in  a co llis ion  
w ith  the defendants' steamship, fo r  which the 
defendants adm itted lia b ility .  A t  the tim e o f 
the loss the p la in t if fs  were pe rfo rm ing  certain  
works in  the harbour at Patras, under contract 
w itt i the H a rbour Commissioners, and the 
dredger was employed in  certa in essential 
dredging operations connected w ith  the pe r
form ance o f the contract. A fte r  the co llis ion  
the p la in t if fs  were unable, ow ing to the ir lack 
o f f in a n c ia l resources, to purchase another 
dredger, and in  consequence various delays 
in vo lv ing  loss and expense were incurred . 
Subsequently the p la in t if fs  h ired another 
dredger, which they u ltim a te ly  purchased. The 
reg is trar in  h is  report allowed a sum fo r  the 
value o f the dredger, and also sums fo r  the 
losses and expenses incurred  d u rin g  the delay, 
in c lud in g  the cost o f h ire  o f the substituted 
dredger, the extra cost o f dredging w ith  the 
substituted dredger as compared w ith  the lost 
dredger, and loss o f p ro fit and inc iden ta l losses, 
such as salaries, rent and interest, incurred  
d u rin g  the pe riod  when the contract could not 
be perform ed ow ing to the loss o f the dredger. 
Langton, J .  affirm ed the report.

H e ld, that Langton, J .  and the reg istrar had 
adopted the wrong measure o f damage. The 
damages recoverable were those which were 
the direct and n a tu ra l consequences o f the 
collis ion , and d id  not include losses and ex
penses which were attributable to the lack o f 
f in a n c ia l resources o f the p la in t if fs ,  or p ro fits  
which were uncerta in  o r speculative. The 
p la in t if fs  having been awarded the value o f the 
dredger at the tim e and place o f the loss, together 
w ith  interest fro m  the date o f the loss, which  
represe?ited the true measure o f damage, were 
not entitled to recover anyth ing fu rth e r fo r  loss 
o f p ro fits , o r the add itiona l costs o f obtain ing  
another dredger.

A ppea l o f the defendants allowed.

A p p e a l  from  judgment o f Langton, J ., affirm ing a 
report o f the A dm ira lty  Registrar.

The p la in tiffs, owners o f the dredger Liesbosch, 
claimed damages fo r the loss o f the Liesbosch as 
the result o f a collision w ith  the defendants’ steam
ship Edison, which took place in  the harbour of

(a) Reported b y  G e o f f r e y  H u t c h in s o n , Esq., B arrister- 
a t-L aw .

Patras on the 26th Nov. 1928. In  consequence 
o f the collision the Liesbosch was lost. The 
defendants adm itted lia b ility  fo r the collision. A t 
the tim e o f the collision the owners o f the Liesbosch 
had entered in to  a contract w ith  the H arbour 
Commissioners a t Patras fo r the excavation o f the 
basin o f the harbour and fo r a trench fo r the laying 
o f foundations o f new holes, together w ith  the 
construction o f piers, &c., and other work. The 
contract was fo r the sum o f 36,540,000 drachmas, 
and one o f the term s o f the contract was th a t the 
work should be completed w ith in  three years. 
The contract was subsequently enlarged to
68,000,000 drachmas, covering a period o f five 
years. The plaintiffs, owing to  lack o f financial 
resources, as appeared from  the evidence, were 
unable to  purchase a dredger to  take the place 
o f the Liesbosch, bu t they u ltim a te ly  hired the 
Ita lia n  dredger Adria , which arrived a t Patras 
on the 16th June 1929. The A dria  was on hire to 
the p la in tiffs u n til the 3rd J u ly  1930, when the 
p la in tiffs purchased her fo r 3,442,500 drachmas. 
The pla in tiffs divided the ir claim fo r damages in to  
five parts. In  P art I .  they claimed the value of 
the Liesbosch, together w ith  the expense o f pur
chasing the A dria , amounting to  3,772,320 drachmas, 
which the registrar allowed in  fu ll. Under P a rt I I .  
they claimed expenses incurred between the 
26th Nov. 1928 and the 16th June 1929, which 
was the period from  the date when the Liesbosch 
was lost u n til the A dria  was obtained, during which 
work was suspended. The amount claimed in 
respect o f these expenses, which represented 
salaries, wages, rent, insurance, and interest on 
capital, amounted to  4,626,314.35 drachmas, of 
which the registrar allowed 4,007,476.45 drachmas. 
Under P a rt I I I .  the p la in tiffs claimed expenses 
o f h iring the Adria , i.e., cost o f transporting, 
trave lling  expenses, &c., amounting to  7,606,257.30 
drachmas, o f which the registrar allowed
6,888,790.45 drachmas. Under P a rt IV . the cost 
o f operating the A dria  as compared w ith  the 
Liesbosch, amounting to  156,037.50 drachmas, was 
claimed and allowed in  fu ll. Under P a rt V. the 
p la in tiffs claimed 882,568 drachmas fo r loss of 
p ro fit owing to cessation o f a ll work under the 
contract from  the 26th Nov. 1928 to  the 16th June 
1929. The registrar allowed 294,189.33 drachmas.

On the defendants’ m otion to  set aside the 
report, the following judgm ent was given by 
Langton, J.

Ju ly  29, 1931.—Langton, J.— I  have taken tim e 
to  consider m y judgm ent in  th is  case, not because 
I  have entertained any considerable doubt as to 
the correct determ ination o f the m atter, bu t because 
i t  has been urgently pressed upon me by  Mr. 
Dickinson on behalf o f the defendants th a t the main 
question in  issue raises a novel and most im portant 
po in t in  the law o f damages. I t  was not w ithout 
regret th a t I  learned from  M r. Raeburn fo r the 
p la in tiffs th a t he was unable to  accede to  th is  view. 
The career o f a pioneer in almost any field is touched 
w ith  the glamour o f adventure, and possesses a 
certain attractiveness even in  the comparatively 
humdrum domain o f the law. I t  was accordingly 
disappointing to  hear from  M r. Raeburn th a t the 
case presented no opportun ity  fo r blazing a tra il 
fo r the enlightenment o f fu ture  generations, and 
was, in  tru th , confined to  a very ord inary question 
o f fact which the registrar had already determined 
in  his favour.

The case comes before me upon m otion in  objec
tion  to  the registrar’s report in  the following cir- 

I cumstances.
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On the 26th Nov. 1928, a collision occurred in 
Patras H arbour between the defendants’ steamship 
■Edison and a dredger called the Liesbosch belonging 
to the p la in tiffs. As a result o f the collision the 
Liesbosch was sunk and to ta lly  lost. On the 
[d-h May 1930 the defendants adm itted lia b ility  

the collision, and on the 7th M ay 1931 the 
registrar made the report to  which objection is now 
taken. Since the main po in t which was raised 
and discussed before me was a question o f principle, 
t  do not th in k  th a t i t  is necessary fo r me to  go in to 
the m ultifarious items o f the p la in tiffs ’ claim  or 
oven to  recite in  detail the somewhat singular 
consequences o f the collision out o f which this 
claim  arises.
. Stated quite shortly the main chain o f events 
ls as follows :

A t  the tim e o f the collision the Liesbosch was the 
Property o f some persons acting together as a. 
company or syndicate to  perform under contract 
certain extensive dredging and improvement 
Works to  the Harbour a t Patras. The contract 
Was for the im portan t sum o f 36,540,000 drachmas, 
and one o f the terms imposed by the harbour 
commissioners upon the contractors was th a t the 
,'.'prk should be completed w ith in  three years, 
the  - - -contract was subsequently enlarged to  one o f

000,000 drachmas, covering a period o f five 
years. When one bears in  m ind the locus in  quo 
y1 ,B n° t  perhaps startling to  find th a t a tim e lim it  
° r  the completion o f the work should have been 
Osisted upon, or th a t the harbour commissioners 
*so retained powers o f imposing penalties fo r delay, 
fie unusual feature o f the transaction, which has 

cd m tu rn  to  the complication o f the claim and to  
he determined resistance o f the defendants to  the 

[jhyment o f a large portion thereof, lies in  the fact 
,? at the contractors appear to  have strained to  

c utterm ost the ir entire resources o f cash and 
ü em t to  obtain the necessary p lant which would 
anH fy  them to  perform the contract. The sudden 
t l i  Url toward disappearance o f the m ain item  o f 
,, p lant, namely, the dredger Liesbosch, le ft 

em financially beggared, and, from  the po in t o f 
lew of fu rthe r action under the ir contract, tempor- 

at* y  .Paralysed. I t  is no t un im portant to  notice 
on +v!S sta8e tha t, although the collision took place 
liab’u Nov. 1928, there was no admission o f
V. m ty  by the defendants u n til the m onth of 
May  1930.
sj n th is unhappy p ligh t the p la in tiffs w ith  a 
to t>f 6^ e towards the preservation o f w hat was 
alt  j  a valuable contract upon which they had 
a -uriA s tilk<:d the ir all, prosecuted inquiries over 
Ci !de held w ith  a view to  ,replacing the lost 
in tr a C/l e*ther by purchase or by hire. The 
ave 0<iu c t° ry  statement to  the p la in tiffs ’ claim 
finrPS tersely  th a t they were “  unsuccessful in 
Mr one ”  > hu t Mr. Dickinson contended, and 
re ' ftaeburn did  not disagree, th a t th is  statement 
Plaint"« i some amplification. The result o f the 
Pres efforts would be more accurately ex- 
flnd?ed hy saying th a t they were unsuccessful in  
i n<J *n§ any means o f paying fo r a dredger or o f 
e «ng any  dredger owner to  pa rt either perman
ecen»*01 tem porarily  w ith  his property upon such 

g  *ty  as they could offer.
WhichentUally ’ a^ er a lengthy delay, a situation 
iu is was becoming tense between the com- 
c°n tr .nCrS and the contractors was relieved by a 
togethCt °? hire o f a dredger called the Adría, 
tract Cr w *fh a tug  and hoppers, which the con- 
4th  lwrS entered in to  w ith  an Ita lian  firm  on the 
Wa8 | y  The Adría, which was in  Sardinia,
s ta r teri°li^ h t to  Patras, and the contractors re- 

“  work on the 16t.h .Tune 1929. In  the

following year the contractors, who were feeling 
the strain o f a high rate o f hire, approached the 
commissioners, and on the 30th June 1930 the 
commissioners purchased the A dria  from  her 
Ita lia n  owners. Subsequently, by a somewhat 
lenient contract o f re-sale, dated the 5th Sept. 
1930, the commissioners re-sold the A dria  to  the 
contractors upon a scheme comprising m onth ly 
payments extending over four years. B y  means o f 
these involved and rather tortuous transactions 
the p la in tiffs were eventually able to  carry on this 
contract upon which the ir fortunes had been so 
libera lly embarked, bu t the course adopted was 
na tura lly  attended by heavy expense.

The pla in tiffs presented the ir claim under five 
heads : (i.) The actual value o f the lost Liesbosch, 
together w ith  certain expenses attendant upon the 
purchase o f the A dria  ; ( ii.)  expenses incurred
during the period the 26th Nov. 1928 to  the 16th 
June 1929, th a t is, the period during which the 
p la in tiffs were unable to  carry on any o f the work 
o f dredging, bu t were obliged to  m aintain certain 
members o f the ir staff and m inor items o f p lan t ; 
( iii.)  the h iring  expenses o f the A dria  from  the 
4th May 1920 to  the 30th June 1930 ; (iv .) extra 
cost o f operating the A dria  as compared w ith  the 
Liesbosch ; and (v.) loss o f p ro fit owing to  cessation 
o f a ll work under the contract fo r the period the 
26th Nov. 1928 to  the 16th June 1929. The 
registrar, a fte r hearing evidence, allowed pa rt (i.) 
o f the claim in fu ll. W ith  certain reductions, he 
also allowed the larger portion o f parts o f (ii.), 
( iii.)  and (iv.), and about one-third o f the amount 
claimed under pa rt (v.).

Mr. Dickinson had objections to  a ll the allowances 
under each part, which I  w ill notice more in detail 
presently ; bu t the real gravamen o f his objection, 
which lay  a t the root o f his argument, was th a t the 
defendants were being called upon to  pay not only 
fo r the replacement o f w hat they had destroyed, 
b u t for a chain o f remote consequences which 
sprang from  the commercially indecent poverty of 
the p la in tiffs and not from  the wrongdoing o f the 
defendants. H is proposition o f law was th a t a 
defendant, either in  contract or in  to rt, is by law 
obliged to  make good the normal and on ly the 
normal consequences o f his misdeeds. I t  is not, 
he said, a normal consequence o f a to r t  th a t a 
p la in tiff should be so poor as to  be unable to  carry 
on his business by reason o f the to r t, more especially 
when the business happens to  be a very expensive 
one, invo lv ing the expenditure o f comparatively 
large sums even while the work thereof is being 
held in abeyance. I f  I  may venture to  summarise 
and paraphrase his argument, i t  was th a t damages 
in law are awarded by way o f restitu tion and not 
in  relief o f destitution.

In  support o f th is no t unattractive proposition, 
Mr. Dickinson took me through many fam ilia r and 
one or two unfam iliar cases concerning the remote
ness o f damage. Amongst others he cited old 
and well-tried authorities such as Hadley v. 
Baxendale (1854, 9 Ex. 341), Sharp v. Powell 
(26 L . T. Rep. 436 ; L . Rep. 7 C. P. 253), and 
The Mediana (8 Asp. Mar. Law  Cas. 493 ; 80 L . T. 
Rep. 173 ; (1899) P. 127, 139), and found
passages to  assist h im  in the modern cases of 
The London (12 Asp Mar. Law Cas. 405 ; 109 
L . T . Rep. 960 ; (1914) P. 72), Weld-Blundell v. 
Stephens (123 L . T . Rep. 593 ; (1920) A. C. 956), 
and The Valeria (16 Asp. Mar. Law Cas. 25 ; 128 
L . T. Rep. 97 ; (1922) 2 A. C. 242). The pronounce
ment from  amongst these which seemed to  me lo 
come nearest to  his proposition is in  the judgm ent 
o f Lord Collins when s itting  as a Lord  Justice in 
The Mediana (8 Asp. Mar. Law Cas. a t p. 501 ; 80
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L. T. Rep. a t p. 180 ; (1899) P. 127, 139) : “  In  the 
present case,”  said the Lord  Justice, “  there was a 
standby, bu t the consequences would be serious i f  
the fact th a t the board had a standby deprived 
them  o f damages as decided in  the court below. 
I t  would mean tha t, apart from  special damage, 
the damages to  the rich  man m ust be different 
from  the damages to  the poor man, i f  you are to 
assess them  differently where a man has many of 
some particular k ind  o f chattel, and where he 
has on ly one. W hy has a m illionaire from  whom 
a picture is taken away to  recover a smaller sum of 
money fo r the loss o f th a t particular chattel, during 
a particular tim e, than A., B. and C., who have 
no claim to  be millionaires ? There is no principle 
involved : i t  is merely a m atter o f prejudice.”  
From  th is  Mr. Dickinson argued th a t since a man 
was to  have no less damages because he happened 
to be rich, so he can have no more i f  he happened 
to  be poor. In  the present case the defendants are 
being called upon to  pay twice as much, or more 
than tw ice as much as the value o f the article 
destroyed merely because the pla in tiffs happened 
to  be poor. I t  follows, says M r. Dickinson, th a t 
the damages consequent upon the mere poverty o f 
the p la in tiffs are too remote and cannot be recovered 
in  law.

Simple and lucid  as th is reasoning may appear 
to  be, i t  seems to  me to  be based upon a fallacy. 
Lord  Collins does not say, and surely does no t mean 
to  say, th a t the damages fo r in ju ring  A. must 
always be the same in amount as the damages for 
in flic ting  a like  in ju ry  upon B. Take the simplest 
and commonest illustra tion  : A  h igh ly skilled and 
high ly successful surgeon and a navvy each suffer 
the loss o f the ir rig h t hand in the same railway 
accident. W ill the court or even a ju ry  award 
them  the same sum by way o f compensation in  
damages ? Is i t  no t ra ther true to  say th a t the 
court w ill d irect itse lf or the ju ry  to  assess the 
damages in  each case upon the same principle, 
namely, what is the w orth  to  each p la in tiff o f what 
he has lost ? I  am o f opinion th a t th is is exactly 
what Lord  Collins means ; the sum m ay be very 
different, bu t the principle is the same, and the 
principle is not determinable, and in  some cases not 
assisted by looking to  the financial s ituation o f the 
p la in tiff.

To m y m ind the proper method o f approach to 
th is case is no t to  commence by straining one’s 
imagination after a notional phantom which w ill be 
recognisable when in te llectua lly captured as “  the 
normal dredger-owner,”  and having firs t deter
mined w hat he would have suffered by the loss o f 
his dredger, to  proceed to  rule ou t a ll other items 
o f damage as too remote. I  th in k  the correct 
method is firs t to  examine w hat these p la in tiffs 
actually claim to  have lost, and to  test each item  
by the plain criterion whether i t  was properly 
and necessarily incurred. I t  is along th is pedestrian 
path th a t the learned registrar appears to  have pro
ceeded, and i t  is the path which I  propose to  follow. 
In  the reasons for his report the registrar enunciates 
the law applicable to  the s ituation as follows : 
“  The p la in tiffs were then entitled to  take a ll 
reasonable steps in  th is  emergency to  carry out 
the ir contract w ith  as li t t le  delay as possible, having 
regard to  a ll the existing circumstances, such as 
the severe terms o f the ir contract in  regard to  
penalties, and the ir w ant o f liqu id  resources. 
They were equally bound to  minimise the damages 
flowing from  the sinking o f the Liesbosch by the 
defendants’ vessel.”  This appears to  me to  be a 
comprehensive and unexceptionable statement, 
both o f the rights and the duties o f the p la in tiffs 
in  the circumstances. He then proceeds to  state

his findings o f fact in  the following succinct terms : 
“  In  our opinion in  the emergency which had 
arisen through the act o f the defendants the 
pla in tiffs acted reasonably, and from  a business 
po in t o f view no fa u lt can be found w ith  the ir 
action. The h iring  o f the A dria  to  complete an 
im portan t contract w ith  a public body was clearly 
a direct and natural result o f the collision, and 
was, as we find, under the existing circumstances, 
a reasonable step to  take. I t  follows from  this 
finding o f fact th a t the p la in tiffs  are en titled  to 
recover reasonable expenses from  the 26th Nov. 
to  the 16th June, and also those incurred in  h iring 
the A dria  together w ith  the extra costs o f operating 
the A dria  as compared w ith  the dredger Liesbosch." 
I  hardly th in k  th a t i t  is open to  me to  d isturb 
these findings, and even i f  I  possess the rig h t I  do 
no t see m y way to  exercise it .

I t  remains to  notice in detail the several objections 
pu t forward by Mr. Dickinson on behalf o f the 
defendants. As to  pa rt (i.) o f the claim  he 
criticised on ly the amount and no t the principle 
upon which i t  was allowed, bu t he d id  not develop 
his critic ism  under th is  head very far in  view o f the 
obvious answer th a t amount m ust always be a 
m atter fo r the registrar. As to  pa rt (ii.), although 
from  one po in t o f view his critic ism  m ight also be 
said to  go to  amount, he claimed as m atter of 
principle th a t in  any event the p la in tiffs should 
on ly be allowed a reasonable tim e in  which to  find 
a new dredger. He suggested th a t two months 
rather than eight months was, in  the circumstances, 
a reasonable tim e. H is main objection th a t the 
damages claimed were too remote was the basis 
o f th is critic ism  under pa rt (ii.), and extended to  
the whole o f parts (in.), (iv.), and (v.), and he asked 
th a t a ll o f these three la tte r parts should be dis
allowed in  toto. W ith  th is  main objection I  have 
already attem pted to  deal.

I  have endeavoured to  indicate in  th is judgm ent 
th a t m y sym pathy w ith  the defendants is very 
considerable. I  can imagine few things more 
maddeningly provoking than to  be called upon, 
as a consequence o f sinking a somewhat elderly 
dredger, to  pay a sum amounting to  more than 
tw ice her value when generously computed. I  
cannot, however, extend th is sym pathy to  the po in t 
o f doing violence to  w hat I  th in k  to  be the law o f 
damages ; and I  was appositely reminded by 
Mr. Raeburn o f a d ictum  o f Scrutton, L .J . in 
Banco de Portugal v . Waterlow and Sons Lim ited  
(145 L . T. Rep. 362 ; 47 Times L . Rep. 359, at 
p. 361) : “  To th a t m ust be added the qualification 
th a t the p la in tiff was not bound to  in jure himself, 
his character, his business, or his property to  lessen 
the in ju ry  caused by  the wrongdoer : (see James 
F in la y  and Co. v. N . V. K w ik  Hoo Tong Hande. 
Maatschappij, 140 L . T. Rep. 389 ; (1929) 1 K . B. 
400).”  This seems to  me to  be pa rticu la rly  apposite 
in  considering the conduct o f the p la in tiffs in the 
present case.

I f  the argument o f the ease by the respective 
counsel suffered somewhat from  the fact tha t they 
were quite unable to  agree as to  the po in t to  be 
argued, and therefore dealt each w ith  the ir own 
contention rather than w ith  th a t o f the other side, 
the several arguments a t least lacked nothing in 
incisiveness ; bu t in  spite o f th is i t  is pleasant to 
be able to  record th a t an agreement was reached 
concerning one m inor item . In  the notice o f m otion, 
par. 5, i t  was claimed th a t an item  in  pa rt (i.) of 
the claim relating to  notaria l fees had been aban
doned before the registrar. M r. Raeburn, for the 
p la in tiffs, agreed th a t th is  was so and th a t the 
report should be amended by a deduction o f the 
sum o f 30i. Is. l i d .  I  am afra id th is  sum is too
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small to  carry w ith  i t  any consequences as to  costs, 
and the m otion w ill therefore be dismissed w ith
costs’ Leave to appeal.

The defendants appealed.
Dickinson, K.C. and M a in  Thompson fo r the 

aPpellants. —  The damages which have been 
awarded are no t the natural and reasonable con
sequences o f the collision, b u t arise solely from  the 
respondents’ lack o f financial resources. The 
losses which have been sustained are not therefore 
the natural consequences o f the negligence o f the 
appellants. The registrar and Langton J. m is
directed themselves in  holding th a t any damages 
beyond the value o f the vessel together w ith  interest 
from  the date o f the loss could be awarded. [They 
referred to  Hadley v. Baxendale (1854, 9 E x. 341), 
The Notting H i l l  (5 Asp. Mar. Law Cas. 241 ; (1884) 
M  L . T. Rep. 66 ; 9 Prob. D iv . 105), Polemis v. 
Furness W ithy and Co. (15 Asp. Mar Law Cas. 398 ; 
126 L . T. Rep. 154 ; (1921) 3 K . B. 560), 
The Philadelphia (14 Asp. M ar Law Cas. 68 ; 116 
L - T. Rep. 794 ; (1917) P. 101), The Racine 
(10 Asp Mar. Law  Cas. 300 ; 95 L . T. Rep. 597 ;
(1906) P. 273), The Argentina (11 Asp. Mar. Law 
Cas. 280 ; 101 L . T . Rep. 80 ; (1909) P. 236), The 
Amerika (13 Asp. Mar. Law Cas. 558 ; 116 L . T. 
Eep. 34 . (1917) a . C. 38), Gee v. Lancashire and 
Yorkshire Railway Company (3 L . T. Rep. 328 ; 
® H- &  N. 211), The Mediana (9 Asp. Mar. Law 
bas- 41 ; 82 L . T. Rep. 95 ; (1900) A . C. 113), 
Hobbs v. London and South-Western Railway Com- 
Pany (i 875, 32 L . T. Rep. 252 ; L . Rep. 10 Q. B. 
111). Speake v. Hughes (89 L . T . Rep. 576 ; (1904) 
1 K- B. 138), H .M .S . London (12 Asp. Mar. Law 
Cas. 405 . 1Q9 L  T  Rep 960 . (1914) p  72), The 
ga lena  (16 Asp. Mar. Law Cas. 25 ; 128 L . T . Rep. 
J”  > (1922) 2 A . C. 242), Weld-Blundell v. Stephens 
'123 L . T. Rep. 593 ; (1920) A . C. 956), The Empress 

B rita in  (1913, 29 Times L . Rep. 423), Banco de 
ortugal v. Waterlow and Sons Lim ited  (145 L . T. 

i t eP- 362), James F in lay  and Co. v . N . V. K w ik  
H°o Tong H . M . (17 Asp. Mar. Law Cas. 566 ;

L . T. Rep. 389 ; (1929) 1 K . B . 400), The 
yolumbus (1849, 3 W. Rob. 158), The C ity of Rome 
Y Asp. Mar. Law Cas. 542n), and The Anselma de 
^urrinaga  (29 Times L . Rep. 587).

Raeburn, K.C. and Noad for the respondents.—  
he decision o f the registrar and o f Langton, J. 
as right. The question is not really a question o f 

«riot (“ness : the real question is whether the 
j  a 'h tiff took reasonable steps to  minimise the 
“ mage. I f  such steps were taken the expenses in- 

h rred in so doing are recoverable. The respondents 
Co v? n° t  really been allowed any substantial sum 

loss o f p ro fit, bu t they have been allowed ex- 
' 'ses> e.g., the hire o f the dredger, which they 

Treasonably incurred in  order to  protect the ir profit, 
r  ney  referred to  The Kate (8 Asp. Mar. Law 
#  • 359 ; 80 L . T. Rep. 423 ; (1899) P. 165), The 
¿frnon ides  (9 Asp. Mar. Law Cas. 354 ; 87 L . T. 
/  P' "fly  ; (1903) P. 1), Thames and Mersey M arine  
ST^*r“ nce Company v. B ritish  and Chilian Steam- 
L  T  -'fT^Puny (13 Asp. Mar. Law Cas. 221 ; 114 
de »  ^ eP- 34 ; (1916) 1 K . B. 30), Société Anonyme 
2,i.j, ^orc/uage à Helice v. Bennetts (1911) 1 K . B. 
Bori! Davis v ' Orwell (1837, 7 Car. &  P. 804), 

v - Reynolds (1846, 8 Q. B . 779), and France v. 
Udet (1871, L . Rep. 6 Q. B. 199).]
Dickinson, K.C. replied. n a n*  Cur. adv. xmlt.

a .ip  I -— Scrutton, L.J.— This is an appeal from  
a C ‘° V '  Langton, J. (sup. ; (1931) P. 230), 
as . " 8  the decision o f the A dm ira lty  Registrar 

the amount o f damages to be paid by an

American shipowner for sinking a dredger near the 
P ort o f Patras. The dredger was a t the tim e em
ployed by its  owner in  carrying out pa rt o f a contract 
w ith  the Patras Harbour Authorities to  bu ild  a 
large line o f quay, quay wall and mole in  the harbour 
o f Patras. The dredger was not under any special 
charter ; no special sum was to  be paid for its  
services ; the owner m ight have taken i t  away 
and substituted another dredger w ithou t any 
breach o f con tra c t; the specification in the harbour 
contract was m ain ly  concerned w ith  the building 
construction, bu t i t  was essential to  the building 
o f the quay walls th a t the dredger should remove 
soil to  a specified depth so th a t the foundations 
m ight be la id  fo r the quay wall.

This is not a case o f partia l damage, which can 
be repaired, and a claim fo r the loss while the 
vessel was being repaired. I t  is a case o f to ta l loss, 
and in  such a case the measure o f damage la id down 
in  The Philadelphia (14 Asp. Mar. Law Cas. 68 ; 
116 L . T . Rep. 794 ; (1917) P. 101) is “ the value 
o f the vessel a t the tim e o f her loss, plus the proper 
net sum fo r profits or freights a t the end o f her 
existing charter.”  I  discuss la ter the question 
whether those sums should not be included in  the 
value o f the ship a t the tim e o f her loss, instead of 
being added to  it .

The actual figures awarded seem to  me to  suggest 
strongly th a t something has gone wrong in  the 
working out o f principles. Langton, J. says in  his 
judgm ent : “ I  can imagine few things more 
maddeningly provocative than to  be called upon, 
as a consequence o f sinking a somewhat elderly 
dredger, to  pay a sum amounting to  more than 
twice her value when generously computed.”  The 
dredger Liesbosch was b u ilt in  1924 and purchased 
by her present owner in Holland in  Oct. 1927 for 
4000/., 20001. fu rthe r being spent in  getting her 
ou t to  Patras. She began in  Patras in  Sept. 1927, 
and was sunk in  Nov. 1928, being a t th a t tim e 
insured by her owner fo r 5250/. The registrar has 
assessed her value a t the tim e o f loss— Nov. 1928— 
a t a lit t le  over 9000/., and has reached th a t con
clusion by tak ing the figure fo r which, in  June 1930, 
nineteen months after the loss, the Patras Harbour 
Board purchased a much older bu t larger dredger 
Adria , in  order to  sell her fo r the same sum to  the 
contractor, he paying the price in  instalments 
spread over four years. W hy th is sum is selected 
as the value o f the Liesbosch in  Nov. 1928 I  find 
i t  d ifficu lt to  understand. Instead o f g iving interest 
on the value o f the Liesbosch in  Nov. 1928 t i l l  the 
tim e o f payment, which is one measure o f damages, 
the registrar then gives interest on the sums he 
awards from  the 11th May 1929 to  tim e o f payment. 
This date is taken as being the date when the owner 
signed a contract to  hire the Adria , he having no 
money to  buy her. Taking th is  date, the claimant 
does not get interest on the value o f the dredger 
a t the tim e o f the loss from  the date o f the loss for 
the six-and-a-half months t i l l  he signs the contract 
fo r  the hire o f the A dria  ; bu t he does get interest 
from  the 11th May 1929 on a number o f sums which 
he did  not pay t i l l  long after, for instance, on the 
hire o f the A dria  from  the 11th  May 1929 to  the 
3rd Ju ly  1930. The oddities do not stop there, for 
the registrar then awards, in  addition to  the 9000/. 
value o f the Liesbosch a t the tim e o f the loss, a sum 
o f 10,000/. roughly more, or over 100 per cent, 
o f the value apparently as loss sustained in  the 
working o f the construction contract.

The p la in tiffs claim is under five heads.
I.  is said to  be the value o f the Liesbosch a t the 

tim e o f loss, bu t is in  fact the price o f the A dria  
about tw en ty  months la ter plus the expenses 
incurred in  purchasing her. I  have already said
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I  do no t see how th is  can be the value o f the 
Liesbosch a t the tim e o f her loss.

XX. is the p la in tiffs ’ expenses as contractor from  
the loss o f the Liesbosch in  Nov. 1928 to  the hire 
o f the A dria  in  May 1929. O f those about 400,000 
drachmas are allowed, roughly a l i t t le  over 10001. 
These damages seem in  fact to  be th a t the staff 
and implements fo r the construction contract were 
ly ing  idle during th is period. On the evidence 
work could have been done in  preparing the blocks 
fo r the quay walls, bu t the harbour au thority  
would not allow i t  to  be done because i t  would 
lock up capital by premature payments for the work 
done. This seems to  me to  be too remote a 
consequence o f the loss o f the Liesbosch, and to  
make the wrongdoer liable fo r the loss on a contract 
no t exclusively concerned w ith  the employment 
o f the dredger. I  deal w ith  th is later.

I I I .  Expenses incurred during the h iring o f the 
Adria . I t  is clear th a t the p la in tiffs hired the 
A dria  because they had no money to  buy her. 
In  doing so they spent in fourteen months about
50001., more than ha lf the value assigned to  the 
Liesbosch, and then had a fte r a ll to  buy the A dria  
a t the end o f the fourteen months a t a price which 
m ust have been larger because its  payment was 
spread over four years.

IV . The extra cost o f working the A dria  over the 
Liesbosch. On th is  head I  do no t understand how a 
claimant who has been given the value o f his ship 
lost can also be given an extra sum because in  
working the ship which he buys he does no t get 
the value o f the old ship. The figure given fo r 
h im  fo r to ta l loss should have taken in to  account 
a ll the d irect loss he suffered by losing his ship 
and no t have added to  th is  pa rt o f the loss he 
claimed to  have suffered by working his contract 
w ith  the substituted ship. This m ight be relevant 
in cases o f pa rtia l loss, bu t seems to  me to  have no 
relevance in  cases o f to ta l loss.

V . Lastly, p la in tiff claimed a proportion o f the 
p ro fit he expected to  make under his construction 
contract lost because he was delayed six months in 
receiving it .  The registrar has very properly cut 
down th is  claim substantially by on ly g iv ing him  
a sum to  compensate h im  for delay in  receipt o f 
profits, and not a s ix th  share o f the profits them 
selves, arrived a t by contrasting six months’ delay 
w ith  three years’ contract construction tim e, but, 
as appears hereafter, I  do not understand how the 
construction contract, which has no special terms 
relating to  the remuneration fo r the work done 
by the Liesbosch, comes in to  th is m atter a t all.

I  have repeatedly said th a t so fa r as questions 
o f fact are concerned the court should be very slow 
to  interfere w ith  the decision o f the very experienced 
registrar and merchants (The San Gregorio, 1922, 
12 L I. L . L . Rep. 249 ; The Susquehanna, 17 
Asp. Mar. Law Cas. 81 ; 135 L . T. Rep. 456 ; (1926) 
A . C. 655), bu t i t  is also clear th a t i f  the registrar 
purports to  act on any principle o f which the court 
disapproves, or i f  his decision o f fact obviously 
conflicts w ith  some principle o f assessment, the 
court should interfere. I t  is, unfortunately, also 
true th a t u n til recently, possibly even a t the present 
day, there is no very clear statement o f the p rin 
ciples on which damage caused by collision is to  
be assessed in  spite o f a number o f decisions on the 
po in t o f the highest tribuna l. I  am emboldened 
to  make th is remark by the fact th a t as late as 
1927 Lord  Sumner in  The Chekiang (17 Asp. 
Mar. Law Cas. 74 ; 135 L . T. Rep. 450 ; (1926) 
A  C. 637) recognises the justice o f a sim ilar 
criticism , and devotes some tim e to  the exposition 
o f the measure o f damages in the case o f ships 
owned by the Crown or public bodies, usually not

employed commercially. H aving read the 
authorities I  agree w ith  Lord A tk in ’s remark in 
The Susquehanna (17 Asp. Mar. Law Cas. a t p. 556 ;
134 L . T. Rep. a t p. 50 ; (1925) P. a t p. 210) : 
“  This is one o f those cases dealing w ith  damages 
which, in  m y experience, I  have found to  be a 
branch o f the law in which one is less guided by 
au thority  laying down definite principles than in 
almost any other m atter th a t one can consider.”

I  also note the remark o f Lo rd  Sumner in  The 
Susquehanna (17 Asp. Mar. Law  Cas. a t p. 84 ;
135 L . T . Rep. a t p. 459 ; (1926) A. C. a t p. 664> 
th a t though in  theory one would consider the loss 
o f the shipowner, by inveterate practice which 
cannot be disturbed the ship is treated as the 
claim ant and an isolated account taken as i f  the 
in jured ship were the whole business o f the ship
owner. B u t generally, however, i t  is clear on the 
authorities th a t the measure o f damages is the 
same in  A dm ira lty  and common law ; and th a t 
i t  is the same in  to r t  and breach o f contract, except 
th a t in  the la tte r case damages can be given in 
respect o f circumstances which were in  the contem
plation o f the parties a t the m aking o f the contract, 
which damages would no t be given in  to rt.

The claims for damage to  a ship by collision fa ll 
in to  two classes. (1) Where the ship is no t lost bu t 
damaged so th a t fo r a tim e she cannot be used.
(2) Where the ship is to ta lly  lost.

In  each o f these cases there m ay be a sub
division according as the in jured ship is one com
mercially used fo r p ro fit or is a ship used by bodies 
which do no t carry on business to  earn commercial 
profits, such as a dredger used by a Harbour Board, 
and used in  the ir own work (The Greta Holme, 
8 Asp. Mar. Law Cas. 317 ; 77 L . T. Rep. 231 ; 
(1897) A . C. 596 ; The Marpesa, 10 Asp. Mar. Law 
Cas. 464 ; 97 L . T . Rep. 1 ; (1907) A . C. 241), a 
lightsh ip (The Mediana, 9 Asp. Mar. Law Cas. 4 1 , 
82 L . T . Rep. 95 ; (1900) A . C. 113), or a K in g ’s 
ship (The Chekiang, 17 Asp. Mar. Law  Cas. 74 ; 
135 L . T. Rep. 450; (1926) A . C. 637 ; The 
Susquehanna, 17 Asp. Mar. Law Cas. 81 ; 135 L . T. 
Rep. 456 ; (1926) A . C. 655). I  refer to  Lord 
Dunedin’s and Lord  Sumner’s judgments fo r the 
discussion o f these cases, and confine m yself to  the 
cases o f ships commercially used whether for 
carriage o f goods or fo r dredging.

Take, firs t, the case o f damage to  the ship other 
than to ta l loss. The claim ant is entitled to  the 
cost o f repairing the damage. B u t, besides the 
actual damage done to  the ship, he has been 
prevented from  using the ship to  earn profits t i l l  
the damage is repaired. How is th is loss to  be 
measured? This was the question considered by 
the House o f Lords in  The Argentina (6 Asp. Mar. 
Law Cas. 433 ; 1889, 59 L . T. Rep. 914 ; 14 App. Cas. 
519). A t  the tim e o f the collision the Argentina 
had an oral engagement to  go to  Messrs. W estcott’s 
berth fo r a B lack Sea round to  Batoum, which 
engagement, owing to  the collision, she could not 
fu lf il,  bu t when repaired she was p u t on Messrs- 
W estcott’s B lack Sea berth fo r Odessa, and a sum 
was claimed which was arrived a t by estimating 
how much less the Argentino had earned by reason 
o f the change o f berths. The registrar and Lord 
Esher thought th is  damage too remote. The 
President, and the m a jo rity  o f the Court o f Appeal 
Bowen and Lind ley, L .JJ .— held th a t i t  could be 
considered. Bowen, L .J . stated the principle thus : 
“  The damages recoverable from  a wrongdoer m 
cases o f collision a t sea must be measured according 
to  the ord inary principles o f the common laW’ 
Courts o f A dm ira lty  have no power to  give more, 
they ought not to  award less. Speaking generally 
as to  a ll wrongful acts whatever arising out o f to r t
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or breach o f contract, the English law only adopts 
the principle o f restitutio in  integrum, subject to  
the qualification or restriction th a t the damages 
must no t be too remote, th a t they m ust be, in  other 
■words, such damages as flow d irectly  and in  the 
usual course o f things from  the wrongful act. To 
these the law super-adds in  the case o f a breach 
o f contract (or, to  speak according to  the view taken 
by some ju ris ts , the law includes under the head of 
these very damages, where the case is one o f breach 
o f contract) such damages as may reasonably be 
supposed to  have been in  the contemplation o f 
both parties a t the tim e they made the contract 
us the probable result o f its  breach. W ith  th is 
single modification or exception, which is one th a t 
applies on ly to  cases o f breach o f contract, the 
English law only permits the recovery o f such 
damages as are produced im m ediately and natura lly 
by the act complained of.

A  collision a t sea caused by the negligence o f an 
offending vessel is a mere to rt, and we have only 
therefore to  consider w hat has been in  the particular 
°ase its  d irect and natural consequence. This 
consequence (in the case o f an innocent ship which 
18 disabled by  an accident) is th a t its  owner loses 
f° r  a tim e the use which he otherwise would have 
bad o f his vessel. There is no difference in principle 
between such a loss and the loss which the owner 
pf a serviceable threshing machine suffers from  an 
u iju ry  which incapacitates a machine, or the loss 
which a workman suffers who is prevented from  
earning money by the wrongful detention o f p lant 
which cannot a t once be replaced. A  ship is a 
th ing by the use o f which money m ay be ord inarily  
earned, and the only question in  case o f a collision 
seems to  me to  be, w hat is the use which the ship
owner would, bu t fo r the accident, have had of 
bis ship, and w hat (excluding the element o f un
c h a in  and speculative and special profits) the 
shipowner, bu t fo r the accident, would have earned 
by the use o f her. I t  is on th is  princip le alone th a t 
j t  is habitual to  allow in  ord inary eases damages 
io r the tim e during which the vessel is la id up 
Under repair in  addition to  the cost o f the repairs 
themselves. B u t th is is merely an application 

,, the general principle, and is not the measure in  
cases o f the loss. I t  m ight conceivably, upon 

the one hand, be the fact th a t the damaged ship 
Would no t and could no t have earned anything a t 
a * while la id  up fo r repairs, though such a case 
bpust necessarily be exceptional. In  such circum
stances nothing ought to  be allowed fo r demurrage. 
tJpon the other hand, the d irect consequences o f 
he accident m ight be th a t the in jured vessel was 

hecessarily throw n ou t o f her employment, not 
merely during the period o f repair, bu t fo r a longer 
Period s till.  In  such a case the loss could not 
Properly be measured by the tim e taken in  repairs 
lone.”  i t  w ill be noticed th a t lo r d  Bowen 
xcludes “  uncertain and speculati ve and special 

T v  ■ which are sometimes described as too remote.”  
ms is the reason w hy fishing vessels are no t allowed 

wh- P ^b ts  they m igh t have made on the voyage 
anii t l̂e collision prevented them from  making, 

d why in  The Philadelphia (14 Asp. Mar. Law 
2 '  68 ; 116 L . T . Rep. 794 ; (1917) P. 101), the 
tha t°^n t Was not oEowed anything fo r the fact 
she t *le sh*P bad completed the voyage which 
Wo maS mab ing a t the tim e o f the collision, she 
ma i /  bave been in  a place a t a tim e when her 
at tl»et y aIue was in  fact much higher than i t  was 
fell f6 ^bne and place o f the collision. Rise or 
I  o f market is generally uncertain and speculative, 
d6p?n. erstand Lo rd  Herschell, in  affirm ing the 
a r ’SI° n ° f  the m a jo rity  o f the Court o f Appeal, to  

PProve Lord  Bowen’s language, bu t to  po in t out 
V o l . X V I I I . ,  N . S.

th a t the claimants could not have both the profits 
lost and demurrage fo r the days under repair, for 
th is  would be to  give the same amount twice.

In  the case o f to ta l loss o f the ship the case seems 
to  me qu ite different. The claim ant has lost his 
ship and is entitled to  be paid the value o f his ship 
a t the tim e o f the loss, plus interest from  the tim e 
o f the loss, t i l l  he receives payment. A nd the value 
o f the ship is no t necessarily lim ited  to  the m arket 
value o f the ship, the price a t which i t  could be 
sold a t the tim e o f the loss. This is well illustrated 
by the judgm ent o f Lord  Gorell in  The Harmonides 
(9 Asp. Mar. Law Cas. 354 ; 87 L . T . Rep. 448 ;
(1903) P. 1). T ha t vessel was a liner o f peculiar 
construction pro fitab ly  employed in  a well-known 
line ; b u t evidence was filed, and was probably 
accurate, th a t i f  pu t up fo r sale she would fetch 
16,000Z. ; the owners said th a t to  them, w ith  th a t 
profitable line, and as a vessel suited to  th a t line, 
she was w orth  31,000Z. Lo rd  Gorell said : “  The 
real test is w hat is the value o f the vessel to  the 
owners as a going concern a t the tim e the vessel 
was sunk.”  I  should add “  a t th a t place,”  fo r  
i f  the vessel had to  be replaced a t Patras expense 
and tim e m igh t have been added to  the cost o f the 
vessel replaced.

B u t i f  th is  is the value o f the ship to  which the 
claim ant is en titled, payable a t the tim e o f the loss, 
I  do no t see any room fo r the addition o f profits 
on an existing contract which would have been 
made bu t fo r the loss. Suppose the lost ship is 
under a ten years’ charter, is the cla im ant to  have 
both the value o f the ship as a going concern a t the 
tim e o f the loss, and the profits he would have made 
under the ten years’ charter ? The value o f the 
ship is an estimate, or rough capitalisation, o f 
the earning power o f the ship fo r its  life . You 
cannot give both the value o f the ship and the 
profits i t  would probably earn. As Lo rd  Herschell 
said in  The Argentino (sup.), th is  would be giv ing 
the same amount twice. The fact th a t there is a 
ten years’ charter, o f course, m ust be considered 
in  fix ing  the value o f a going concern. I t  gives more 
certa in ty to  the value, b u t is subject to  the 
possibilities th a t the ship m ay be lost o r the 
charterer go bankrupt. As Maulé, J. remarks in 
Reid v . Fairbanks (1853, 13 C. B . 692) : “  The 
value o f the ship is 3000Z., because she is capable o f 
earning money by carrying goods or freight. When 
you pay a man fo r his ship you pay h im  fo r what 
i t  can or may, or shall do to  produce p ro fit.”

In  the present case the registrar has added to  
the value o f the ship roughly 100 per cent, fo r loss 
o f p ro fit caused by  its  loss. Now i t  is to  be noticed 
th a t th is is no t a case o f a ship under a definite 
engagement a t a fixed rate. The dredger has no 
charter and no tim e rate o f remuneration. The 
owner had a profitable contract to  do a large 
constructional work, some pa rt o f which required 
the use o f a dredger, bu t he was under no obligation 
to  employ th is  dredger ; he could have sent her 
elsewhere and employed another dredger. A  
dredger was necessary to  excavate a trench in  which 
a wall could be bu ilt. Payment w ill be made 
according to  work done, cubic measurement o f 
earth excavated. There is no t any tim e rate o f 
payment fo r the dredger. This is very different 
from  a profitable charter o f the dredger. I t  is 
merely pa rt o f the p lant, w ith  a diver, a floating 
crane, and other machinery, employed in  the 
performance o f a much larger contract fo r an 
unseverable work. I t  is like  the shaft o f a m ill 
in  Hadley v. Baxendale (1854, 9 Exch. 341, 354), or 
in  B ritish  Columbia, &c., Saw M i l l  Company Lim ited  
v. Nettleship, (3 Mar. Law Cas. (O.S.) 65 ; 1868, 18 
L . T. Rep. 291 ; L . Rep. 3 C. P. 499), where loss

O O
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o f or delay to  the shaft was not held to  involve 
lia b ility  fo r the loss o f profits to  the m ill, o f whose 
machinery the shaft formed part.

Another marked po in t o f difference between the 
present case and the ordinary claim for to ta l loss 
is th a t the owners adopted a very unusual and 
extravagant way o f replacing the lost dredger. 
They a t firs t could not afford, had not sufficient 
money, to  pay for another dredger, and hired one 
a t a very high rate compared w ith  the assessed 
value o f the lost dredger. A fte r paying th is 
high rate o f hire for a considerable tim e they then 
bought the dredger they had hired a t a price higher 
than the ordinary price, because payment was spread 
over fou r years. I  am no t aware th a t the poverty 
o f the in jured person has ever been allowed to  
increase damages fo r loss o f property before. In  
cases o f failure to  deliver goods the measure of 
damage is the difference between contract and 
m arket price. I  have never heard i t  suggested 
th a t i f  the in jured person is too poor to  pay 
the m arket price he can, therefore, increase his 
damages.

The learned registrar has found th a t the owners, 
in  the ir “  lack o f liqu id  resources,”  took reasonable 
steps to  perform the ir construction contract, and 
th a t such steps, and the attendant expenses, were 
direct and natural consequences o f the collision.

Langton, J. treats the dredger as the main item  
o f the owners’ p lan t fo r the construction contract. 
H aving carefully read the contract, I  cannot 
understand th is finding. The contract work 
largely consists o f construction in  which the 
dredger is not employed a t all, once the foundation 
trench has been excavated. He holds the proper 
test to  be what the p la in tiff has lost, and whether 
the sums he has lost are the result o f operations 
properly incurred. B u t what the owner has lost 
is his dredger. I f  the court gives h im  the value 
o f his dredger a t the tim e and place o f the loss as 
a profit-earning dredger, and gives h im  interest 
on th a t value from  the tim e o f the loss t i l l  payment, 
I  do not see any room for a fu rthe r award o f profits 
he has lost because he cannot effectively replace 
the dredger by reason o f his poverty, or because a 
contract which requires the use o f a dredger becomes 
less profitable because the owner is too poor to  
replace the dredger on ord inary m arket terms. 
I  am o f opinion th a t neither sums due to  the 
existence o f such a contract, nor extra expenditure 
due to  the owners’ poverty, are direct and natural 
consequences o f the collision. Further, to  give 
such sums, in  addition to  the value o f the dredger 
as defined above, appears to  me to  be giving the 
value o f the ship tw ice over, once in the capitalised 
value o f the earnings o f the ship, estimated a t its  
present value, once as the extra expense incurred 
by the loss o f the ship, which, in  m y view, is cured 
by g iv ing  the ship a t the tim e o f the loss its  value 
a t the tim e o f the loss. I f  the owner says : “  I  
have lost the ship, give me restitutio in  integrum,'’' 
the answer is : “  You cannot have the ship back, 
i t  is lost, bu t you have ‘ its  value to  you as a 
going concern.’ This restores you in  integrum .”  

W hat, then, is to  be done in  th is  case ? The 
registrar has given the owner a value o f the ship, 
90001.— ha lf as much again as her original cost to 
him  a t Patras, more than ha lf as much again as her 
insured value. This seems to  me an ample measure 
o f the dredger’s value as a going concern. I f ,  in  
addition, the owner is given interest from  the tim e 
o f the loss t i l l  the tim e o f payment o f the value, 
lie is, in  m y  opinion, replaced in  his original con
d ition  ; any fu rthe r payment arises from  circum
stances which are too remote to  be the direct and

natural consequences o f the loss ; circumstances and 
profits which are, in  the language o f Lord  Bowen, 
“  uncertain and speculative and special profits.”

As to  costs, the defendants made no tender or 
payment in to  court, and must pay the costs o f the 
reference. They m ust pay the assessed value o f 
the Liesbosch, together w ith  interest thereon from  
the tim e o f loss to  the tim e o f payment. The 
defendants m ust have the costs o f th is appeal, and 
o f the appeal to  Langton, J.

Greer, L.J.— In  m y judgm ent th is  appeal must 
be allowed, and judgm ent entered as hereinafter 
stated. W ith  a ll respect to  the learned registrar 
and the judge, I  th in k  they have misconceived and 
misapplied the rules o f law as to  the measure o f 
damages recoverable. Their judgments appear to 
me to  be based on the assumption th a t a p la in tiff 
who has suffered in ju ry  by to r t  is entitled to 
recover a ll the damage he has in  fac t suffered, 
diminished only to  the extent to  which he could by 
reasonable steps reduce such damage. In  m y 
opinion the true  rule was as stated in  his argument 
fo r  the appellants by  M r. D ickinson. The damages 
recoverable in  an action based on a to r t  whereby 
the owner o f a chatte l has been w holly  deprived of 
i t  do not d iffe r from  the damages recoverable for 
breach o f contract fo r  non-delivery o f a chattel, 
except th a t in  the la tte r case the y  m ay be increased 
by the application o f the second rule in  Hadley v. 
Baxendale (1854, 9 Exch. 341, 354). In  Cobb v. 
Great Western Railway Company (¿8 L . T . Rep. 
483, a t p. 485 ; (1893) 1 Q. B . 459, a t p. 464) 
Bowen, L .J . states the law as follows : “  The law 
is th a t the damages must be the d irect and natural 
consequence o f the breach o f obligation complained 
of. The law is the same in  th is  respect w ith  regard 
both to  contracts and to  to rts , subject to  the quali
fication th a t in  the case o f the form er the law 
does no t consider too remote damages which may 
reasonably be supposed to  have been in  the con
tem plation o f the parties when the contract was 
made.”  See also the judgm ent o f the same Lord  
Justice in  The Argentino (6 Asp. M ar. Law  Cas. 
348 ; 59 L . T. Rep. 914; 13 Prob. D iv . 191). 
I t  is also well established th a t the principles which 
apply a t common law to  the measure o f damage in 
cases o f negligence apply ju s t as much to  the ascer
ta inm ent o f damages fo r negligence in  the 
A dm ira lty  Court as they do in  the K in g ’s Bench 
D ivision. In  The Argentino (6 Asp. Mar. Law 
Cas. a t p. 351 ; 59 L . T . Rep. a t p. 917 ; 13 Prob. 
D iv . a t p. 200) Bowen, L .J . uses these words : 
“  The damages recoverable from  a wrongdoer in 
cases o f collision a t sea m ust be measured according 
to  the ord inary principles o f the common law. 
Courts o f A dm ira lty  have no power to  give more ; 
they ought not to  award less. Speaking generally 
as to  a ll wrongful acts whether arising out o f to r t  
o r breach o f contract, the English law on ly adopts 
the princip le o f restitutio in  integrum, subject to  the 
qualification or restriction th a t the damages must 
not be too remote, th a t they must be, in  other 
words, such damages as flow d irec tly  and in  the 
usual course o f things from  the wrongful act.”  
And a t p. 202 o f 13 Prob. D iv . he also says : “  The 
questions, therefore, to  be inquired in to  are two : 
the firs t, to  what extent, i f  any, the vessel has been 
throw n out o f employment by the accident ; the 
second, w hat would have been the fa ir  earnings of 
a vessel such as the Argentino advertised to  sail, 
as was the Argentino, on Messrs. W estcott and 
Laurence’s line to  Batoum, excluding, as I  have 
said, everything in  the nature o f uncertain and 
speculative profits.”
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In  The Susquehanna (17 Asp. M ar. Law Cas. at 
p. 83 ; 135 L . T . Rep. a t p. 458 ; (1926) A . C. 655, 
at p. 661, Lo rd  Dunedin says : “  There is no d iffe r
ence in  th is  m atter between the position in  
A d m ira lty  law and th a t o f the common law, and 
the common law says th a t the damages due either 
fo r breach o f contract o r fo r to r t  are damages 
which, so fa r as money can compensate, w ill give 
the in jured pa rty  reparation fo r the wrongful act 
and fo r a ll the natural and d irect consequences 
of the wrongful act ” ; and a t p. 669 Lord  
Blanesburgh refers to  the rule o f the common law 
“  which must be followed in  such m atters.”  See 
also the speech o f Lo rd  Sumner in  The Amerika 
(13 Asp. Mar. Law Cas. 558 ; 116 L . T. Rep. 34 ; 
(1917) A . C. 38).

I f  we apply in  the present case, as we m ust, the 
rules o f the common law applicable to  damages 
occasioned by the pla in tiffs being deprived by a 
breach o f contract o f the possession or use o f a 
chattel, i t  seems to  me th a t we m ust exclude from  
the com putation a ll the losses which the p la in tiffs 
sustained by reason o f the fact th a t they were using 
and required th e ir dredger fo r the purpose of 
Performing a very  special contract which they had 
made w ith  the P ort Committee o f Patras.

The facts in  Hadley v. Baxendale (sup.) are 
conveniently summarised in  the 10th edit, o f Mayne 
°n  Damages, a t p. 1 0 : “ The pla in tiffs owned a 
steam m ill. The shaft was broken, and they gave 
' t  to  the defendant, a carrier, to  take to  an engineer 
us a model fo r a new one. On making the contract 
the defendant’s clerk was informed th a t the m ill 
^as stopped, and th a t the shaft must be sent 
immediately.”  The defendant delayed its  delivery, 
and in  an action fo r breach o f contract the p la in tiffs 
claimed as specific damages the loss o f profits while 
tue m ill, as a result o f delay, was idle. I t  was held 
tha t the defendant was not so liable, he no t having 
been inform ed th a t a loss o f profits would result 
trom  delay, o r th a t the want o f the shaft was the 
°u ly  th ing  th a t would keep the m ill id le. I t  is 
T u te  clear in  th is  case th a t the loss occasioned by 
the delay was the actual resu lt o f the delay in  the 
circumstances in  which the p la in tiff was placed 
?t the tim e o f the breach o f contract, and the case 
involves a decision th a t a result cannot be treated 
as a natural and d irect result o f the breach unless 
i t  is o f a k ind  which would so result in  the ord inary 
c°nrse o f things.

What is known as the rule in  Hadley v . Baxendale 
wap.) is la id down in  these term s : “  We th in k  
he proper rule in  such a case as the present is 

/n s  : where tw o parties have made a contract 
filch one o f them  has broken, the damages 
hich the other p a rty  ought to  receive in  respect 
* such breach o f contract should be either such as 

" la y  fa ir ly  and reasonably be considered arising 
a tiira iiy , i.e., according to  the usual course o f 
mgs, from  such breach o f contract itse lf, o r such 

th  naay  reasonably be supposed to  have been in 
t  e contemplation o f both parties a t the tim e 
tb 6^.made the contract, as the probable result o f 

e breach o f i t . ”  The second portion o f the test 
crS’ course> as Bowen, L .J . pointed out in  the 
fo r^  Hlready  mentioned, no bearing on damages 

. m rt. A pp ly ing th is  rule to  the present case, I  
s . i t  would exclude from  consideration a ll the 

damages claimed in  respect o f the loss 
proaSI° ned to  Ibe pla in tiffs by the ir in ab ility  to  
su i eed w ith  the ir contract, those being damages 
Usu i 08 woubJ not arise na tu ra lly  according to  the 
a j al course o f things from  the ir being deprived o f 
q  redger. This princip le was applied in  the case o f 
(3 T V- Lancashire and Yorkshire Railway Company 

• T . Rep. 328 ; 6 H . &  N. 211) to  a case where

a claim was made fo r damages fo r delay in  the 
delivery o f cotton to  a cotton m ill, which in  the 
circumstances in  which the owner was placed at 
the tim e resulted in  his m ill being idle u n til the 
cotton was delivered. I t  was held th a t the p la in tiff’s 
in a b ility  to  run his m ill, though in  fact i t  was the 
result o f the breach, was not either the natural 
result in  the usual course o f things, or such as 
m ight reasonably have been supposed to  have 
been in  the contemplation o f the parties.

The common law case which seems to  be nearest 
to  the present case is Home v. The, M id land  Railway 
Company (28 L . T. Rep. 312 ; L . Rep. 8 C .P. 131). 
The facts are sufficiently stated in the headnote 
in  these words : “  The p la in tiffs, being shoe manu
facturers a t Kettering, were under a contract to  
supply a qu an tity  o f m ilita ry  shoes to  a firm  in 
London fo r the use o f the French arm y a t 4s. a 
pair, an unusually high price. The shoes were to  
be delivered by the 3rd Feb. 1871, and the pla in tiffs 
accordingly sent them  to  the defendants’ station a t 
K ettering fo r carriage to  London in  tim e to  be 
delivered there in  the usual course in  the evening 
o f th a t day, when they would have been accepted 
and paid fo r by  the consignees. Notice was given 
to  the stationmaster (which for the purpose o f the 
case was assumed to  be notice to  the company) 
a t the tim e th a t the p la in tiffs were under a contract 
to  deliver the shoes by  the 3rd, and th a t unless 
they were so delivered they would be throw n on 
the ir hands ; b u t he was no t informed th a t there 
was anything exceptional in  the character o f the 
contract. The shoes were no t delivered in  London 
t i l l  the 4 th  Feb., and were consequently no t accepted 
by the consignees, and the pla in tiffs were obliged 
to  sell them  a t 2s. 9d. a pair, which, in  consequence 
o f the cessation o f the French war, was, apart from  
the previously-mentioned contract, the best price 
th a t could have been obtained fo r them, even i f  
they had been delivered on the evening o f the 3rd 
Feb. instead o f the morning o f the 4 th .”  The 
defendants paid in to  court a sum which was 
sufficient to  cover any loss which would occur in 
the ord inary course o f things, bu t the p la in tiffs 
fu rthe r claimed the loss they had sustained by 
the ir in a b ility  to  use the goods for the purpose o f 
implementing the ir contract fo r shoes to  be used 
fo r the French army. I t  was held by the m a jo rity  
o f the court th a t th is  was no t recoverable, as i t  was 
not such damage as m ight reasonably be considered 
as arising na tura lly  from  the defendants’ breach o f 
contract. Lo rd  B lackburn (then Blackburn, J.) 
in  the course o f his judgm ent, says : “  I f  a man 
contracts to  carry a chatte l and loses i t ,  he must 
pay the value, though he m ay discover th a t i t  was 
more valuable than he had supposed. B u t when the 
damages sought to  be recovered are not those 
which in  the ordinary course o f things would 
na tura lly  arise, bu t are o f an exceptional nature, 
arising from  special and peculiar circumstances, i t  
is clear th a t in the absence o f any notice to  the 
defendant o f any such circumstances such damages 
cannot be recovered.”

I t  is to  be observed th a t in  a ll these cases the 
damages which were sought to  be recovered, and 
were disallowed, were damages which in  fact the 
p la in tiff suffered in  the circumstances in  which he 
was in  fact placed a t the tim e when the wrongful 
act was com m itted which deprived h im  o f the use 
o f his chattel, b u t i t  was held th a t as those damages 
were o f an exceptional nature arising from  special 
and peculiar circumstances, they were not recover
able.

I t  seems to  me th a t a ll the damages claimed by 
the p la in tiffs arising out o f the hindrance occasioned 
to  them  by the loss o f the ir dredger in  perform ing
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the ir contract w ith  the Patras P ort Committee were, 
to  use the words o f Lo rd  Blackburn, o f an excep
tiona l nature arising from  special and peculiar 
circumstances and they are irrecoverable in  an 
action o f to r t, and would on ly be recoverable in  an 
action fo r breach o f contract i f  the pa rty  breaking 
the contract had notice a t the tim e o f the constract 
th a t such damages would be the probable result 
o f  a breach.

So fa r I  have dealt on ly w ith  the case a t common 
law. I  do no t th in k  there is anything in  the 
decisions in  the A dm ira lty  Court inconsistent w ith  
the rule in  Hadley v. Baxendale (sup.). I f  a ship
owner be deprived o f a ship which has a special 
value to  h im  because he has got the benefit o f a 
charter a t a good rate o f fre ight, and is no t entitled 
to  substitute another vessel to  perform  th a t charter, 
the damage which he suffers by losing his ship, and 
therefore losing his charter-party fre ight, is damage 
which arises na tura lly  in  the usual course o f things, 
because i t  is the usual course o f things for vessels 
to  be chartered. The vessel’s engagements a t the 
tim e o f the loss are pa rt o f the value o f th a t vessel 
to  the owner. In  the s tr ic t sense o f the words a 
vessel like  a dredger has no t got a m arket value. 
You cannot go in to  the m arket on any day and buy 
an exact substitute fo r it ,  especially i f  you lose i t  
when i t  is in  the m iddle o f the Mediterranean Sea. 
I f  a seller o f goods which cannot be obtained in 
the m arket fails to  perform  his contract, the buyer 
may use a sub-contract o f sale which he has made 
a t an enhanced price as evidence o f the value to  
h im  o f the artic le which by  the seller’s breach o f 
contract he has been deprived o f : (see Borries v. 
Hutchinson, 11 L . T . Rep. 771 ; 18 C. B. (N. S.) 445). 
I t  is clear th a t i f  a vessel which has been destroyed 
o r delayed by  the negligence o f a defendant is 
under charter, what i t  would earn under the charter 
m ay be taken in to  account in estimating the loss 
occasioned to  the owner by the tem porary or 
permanent loss o f his vessel : (see The Philadelphia, 
14 Asp. Mar. Law Cas. 68 ; 116 L . T . Rep. 794 ; 
(1917) P. 101 ; The Argentino, 6 Asp. Mar. Law Cas. 
433 ; (1889) 59 L . T. Rep. 914 ; 14 App. Cas. 519).'

I t  seems to  me th a t the rig h t method o f estimating 
the damages in  th is  case is th a t the tribuna l should 
ascertain the value to  the owner o f his vessel a t the 
date o f the loss, tak ing  in to  account th a t i t  is a 
too l o f his trade ord inarily  used fo r the purposes o f 
p ro fit, and tak ing  in to  account i f  such be the fact, 
the existing engagements o f the owner w ith  respect 
to  the particular vessel, bu t excluding, to  use the 
words o f Bowen, L .J . everything in  the nature of 
uncertain and speculative profits. The above 
method o f estim ating damages was the one which I  
th in k  was used by Gorell Barnes, J. in  The H ar- 
monides (9 Asp. Mar. Law Cas. 354 ; 87 L . T . Rep. 
448 ; (1903) P. 1), and by Sir Francis Jeune in The 
Kate (8 Asp. Mar. Law Cas. 539 ; 80 L . T. Rep. 
423 ; (1899) P. 165), and the one which ought to  
have been adopted in the case under appeal. I  
do no t th in k  there is anything in  the case o f Polemis 
v. Furness W ithy and Co. (15 Asp. Mar. Law Cas. 
398 ; 126 L . T. Rep. 154 ; (1921) 3 K . B. 560) 
inconsistent w ith  the above view. That case was 
concerned w ith  the direct consequences o f the 
wrongful act which occurred immediately a fter the 
act o f negligence complained of. I t  was not con
cerned w ith  consequences arising ou t o f contracts 
made by a shipowner o f a special nature g iving rise 
to  uncertain and speculative profits.

In  m y judgm ent the p la in tiffs w ill be adequately 
compensated in  accordance w ith  the rules o f law 
applicable to  his claim fo r damages i f  he receives 
the sum o f 9000Z. as the value to  h im  o f the dredger 
a t the date o f its  loss, together w ith  interest a t 5 per

cent, to  the date o f judgment. I  th in k  the appeal 
should be allowed, the judgm ent set aside, and 
judgm ent entered fo r the sum arrived a t by adding 
to  the 9000Z. 5 per cent, interest up to  the date of 
th is judgm ent, and th a t the appellants should be 
allowed the ir costs o f the appeal to  the judge, and 
o f the appeal from  the judge to th is  court.

Where I  th in k  the learned judge missed his true 
course in  his very breezy judgm ent was th a t he 
paid no atten tion to  the two principles which I  
have stated in  the early pa rt o f th is  judgment, 
and seems to  have thought th a t in questions relating 
to  the measure o f damage the A dm ira lty  Court 
m ight pursue a course o f its  own.

Slesser, L.J. —• I  have read the judgments o f 
Scrutton, L .J . and Greer, L .J . in  th is  case. I  agree 
w ith  the ir conclusions and the reasons for those 
conclusions by them stated, which I  do not repeat.

In  m y opinion i t  is impossible to  say, in  the 
circumstances o f th is  case, th a t more should be 
taken in to  account as the direct, natural, and un
exceptional consequences o f the defendants’ 
wrongful acts than the actual value to  the pla in tiffs 
o f the dredger as such a t the date o f its  loss, together 
w ith  interest as stated by Scrutton, L .J . The 
appeal, consequently, must be allowed on the terms 
stated.

Appeal allowed.

Solicitors for the appellants, Thomas Cooper and 
Co.

Solicitors for the respondents, Wm. A . Crump 
and Son.

H I G H  C O U R T  O F  J U S T I C E .

K IN G ’S B E N C H  D IV IS IO N .

December 10, 11, 14 and  15, 1931.

(Before W r i g h t , J .)

C. Wilh. Svenssons Travaruaktiebolag v.
Cliffe Steamship Company. (a)

C harter-party  —  E xception clause in c lud in g  
“  accident to h u ll ”  —  Deck-load o f tim ber 
“  at charterer's r is k  ” — Loss o f deck cargo 
w h ile  loading— Negligence o f master— Sea
worthiness— Accident to h u ll— Whether sh ip 
owners protected— C la im  fo r  short delivery.

Under a charter-party the defendants’’ steamship 
was to proceed to specified ports  and load p it  
props fo r  delivery at one po rt o f the East Coast 
o f E ng land  as ordered by the charterers. Under 
the charter-party a f u l l  deck-load o f p rops was 
to be carried  “  at charterers' r is k , "  not exceeding 
what could be reasonably stowed or carried. 
The exception clause in  the charter-party  
inc luded  “  accidents to h u ll ”  even when 
occasioned by the negligence o f the master or 
other persons employed by the shipowner, or 
fo r  whose acts he was responsible. The steam
ship having loaded p a rt o f her cargo at one 
po rt proceeded to another p o rt to complete 
load ing. Some three slings rem ained to be 
placed on deck but ow ing to the vessel having  
a lis t to po rt the master, in  spite o f m isgivings,

(a) Reported b y  R . A . Y u l e , Esq., B arris ter-a t-Law .
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allowed them to be p u t aboard. The vessel 
then took a lis t to starboard when the deck 
cargo shifted , broke the bulwarks, and, then 
the vessel lis tin g  to po rt, the same th ing  
happened on the po rt side, whereby a consider
able p a r t o f the deck cargo was lost by fa ll in g  
overboard and being carried  out to sea. The 
p la in t if fs  claim ed damages fo r  short delivery  
and alleged that the vessel was not seaworthy 
at the moment o f the accident.

H e ld  on the evidence, that the loss was due to 
the negligence o f the master.

H e ld, however, that the sh ip  was seaworthy to 
receive the cargo, and as the process o f loading  
had not been completed there was no breach 
o f w a rran ty  o f seaworthiness.

H e ld, fu rth e r, that, though the words in  the 
charter-party  “  at charterer's r is k  ”  d id  not 
cover negligence on the p a rt o f the defendants or 
the ir servants, the words m ust be read in  con
ju n c tio n  w ith  the exception clause, and the 
defendants were protected by reason o f an 
“  accident to the h u ll ”  due to negligence, and  
there m ust be judgm ent fo r  the defendants.

A ction  tr ie d  in  the Commercial L is t w ithou t a ju ry .
The defendants were the owners o f the steamship 

Headcliffe. Under a charte r-party  dated the 
•ird Aug. 1929 the pla in tiffs chartered the vessel, 
' vhich was described as being o f a carry ing capacity 
1550 cub. fathoms, 10 per cent, more or less, to  
“  proceed to  one or tw o places in  the Skelleftea 
d is tric t as ordered by  the charterers,”  and there 
mad a cargo o f p it  props and deliver the same at 
one po rt on the East Coast o f England, as ordered. 
%  the terms o f the charter-party the vessel was to 

“  provided w ith  a deck-load, a t fu ll fre ight, at 
charterers’ r isk  not exceeding what she can reason- 
aWy show or carry.”  The exception clause, 
clause ( l i ) ,  provided : “  The act o f God, enemies, 
rcstraints o f princes and rulers, and perils o f the sea 
excepted. Also fire, ba rra try  o f the master and 
crew, pirates, collisions, strandings and accidents o f 
navigation, or la tent defects in , o r accidents to , 
nu ll and (or) machinery, and (or) boilers, always 
®xcepted, even when occasioned by the negligence, 
nefauff, o r e rro r in  judgm ent o f the p ilo t, master, 
ntariners, o r other persons employed by the ship- 
°wner, o r fo r  whose acts he is responsible, not 
resulting, however, in  any case from  want o f due 
nnigence by the owner o f the ship, or by  the ship’s 

Usband or manager.”  The vessel loaded p a rt o f 
ler cargo a t Bjomsholmen and proceeded to  Burea 
n ship the balance o f the cargo. I t  was a t Burea 

n t the accident happened whereby a substantial 
Part o f the cargo was lost overboard and being 
arried out to  sea could not be recovered. A t the 
1Tne o f the accident the vessel had an under-deck 

514®° cubic fathoms and a deck-load of
cubic fathoms. The captain came aboard 

o ?n the loading was nearly finished, on the 
*  Sept. 1929. A t  th a t tim e the vessel had a 

’ght lis t to  po rt— 2 or 3 degrees— and the captain 
as doubtfu l whether he ought to  take in  more 

alnrS°-. There were, however, some props ly ing 
0 rj I}£s’de which had been rafted down in  the 
of course> amounting to  three or fou r slings
sho l OÛ  * t ° n each which the stevedore asked 
sj(j U d be taken aboard and pu t on the starboard 

. The captain acceded to  the request and went 
0 his cabin, and, while he was in  his cabin,

where he had been joined by the chief officer, the 
ship took a lis t to  starboard and they heard the 
sound o f tim ber fa lling  overboard. W hat had 
happened was th a t the ship had taken a lis t to  
starboard, possibly hung fo r an appreciable tim e, 
ahd then the bulwarks in  the forward pa rt o f the 
ship, where the loading was being completed, 
carried away on the starboard side and a large 
quan tity  o f cargo was shot overboard. The ship 
then listed to  po rt and the same th ing  happened 
on th a t side, the bulwarks on the po rt side carried 
away and cargo shot overboard. The cargo shot 
overboard was carried out to  sea and lost. The 
charterers claimed fo r the value o f the cargo so 
lost, and the questions were whether the cargo was 
lost by the unseaworthiness o f the vessel, or, in  the 
a lternative, by the negligence o f the master in  the 
conduct o f the loading ; and, in  either event, what 
was the position under the charter-party and the 
charter-party exceptions.

Tan den Berg, K.C. and H . A tkins  fo r  the 
p la in tiffs.

Le Quesne, K.C. and S ir Robert Aske fo r  the 
defendants.

W right, J., a fter stating the facts and reviewing 
the evidence, held th a t the accident was due to  the 
negligence o f the captain in  the conduct o f the 
loading o f the deck cargo, and th a t the ship was 
unseaworthy, owing to  the deck cargo being exces
sive. H is Lordship continued :

W hat, then, are the consequences ? In  this 
charter-party there is no exception o f unsea
worthiness and, therefore, i f  m y finding th a t the 
ship was unseaworthy in  the sense th a t she was a t 
the moment in  question u n fit safely to  load and to 
carry the cargo which was p u t on board amounts 
to  a finding th a t there was a breach o f warranty 
o f seaworthiness, the p la in tiffs are entitled to 
recover. B u t the warranty o f seaworthiness is not 
a continuing warranty. There is no suggestion here 
th a t a t the beginning o f the loading a t Burea the 
ship was not. The trouble which arose followed 
from  acts done in  the course o f loading a t Burea, 
and those acts in  no way affected the fu lfilm ent of 
the in it ia l w arranty when the loading began. I t  
is, however, contended by Mr. Van den Berg tha t 
a t the moment o f the casualty a new stage had 
begun— namely, the stage which comes on com
pletion o f loading— and th a t the vessel, having 
entered upon th a t stage, for th is purpose was un
seaworthy, because the conditions which I  have 
found constituted unseaworthiness were in  exis
tence a t the beginning o f th a t stage and, therefore, 
th a t the p la in tiffs m ust recover. That there are 
stages o f unseaworthiness on a voyage is well 
established. In  particular, i t  has been held tha t 
when a vessel is loading in port the firs t stage is on 
the beginning o f the operation o f loading, and the 
vessel m ust be a t th a t stage f i t  to  receive and hold 
the cargo in  the conditions existing a t the place of 
loading. When the loading is completed a new 
stage begins. W hether the next stage is one which 
involves the fitness o f the vessel w ith  the cargo on 
board to proceed on her voyage, or whether before 
th a t stage begins there is an intermediate stage at 
the beginning o f which the vessel, though not f i t  
to  proceed on her voyage in  the open sea, is s till 
f i t  either to  lie in the po rt or to  proceed down some 
sheltered waters before she enters on the open sea 
must, I  th ink , depend on the circumstances o f the 
case. I f  i t  were necessary here to  decide the 
question, having regard to  the fact th a t th is vessel 
was loading in  an open roadstead, which, a t least in 
certain winds, m ight be very dangerous, and would 
proceed to  sea a t once when the loading was
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completed, i t  seems to  me th a t the intermediate 
stage o f waiting, or o f proceeding in sheltered waters 
ought not to  be held to  exist, because i t  appears to  
me undesirable to  m u ltip ly  unduly stages o f un
seaworthiness unless the circumstances o f the case 
require it .  B u t there can be no doubt th a t there.is, 
in  a case like this, fo r the purpose o f the warranty 
o f seaworthiness, the stage which begins a t the 
commencement o f the loading and ends on the 
completion o f loading, whereupon a new stage for 
the w arranty o f seaworthiness w ill begin.

The latest case on th a t po in t is Reed and Co. 
v. Page, Son, and East Lim ited  (17 Asp. Mar. 
Law Cas. 231 ; 137 L . T . Rep. 77 ; (1927) 1 K . B. 
743), and an earlier case is Wade v . Cockerline 
(1904, 10 Com. Cas. 47 ; affirmed (1905) Com. Cas. 
(C. A .) 115). In  Wade v. Cockerline, Vaughan 
W illiam s, L .J . states the proposition, perhaps 
ten ta tive ly , in  th is way (10 Com. Cas. a t 120): 
“  I t  may be th a t there is a w arranty o f fitness o f 
the ship to  receive the cargo, and i t  m ay be tha t, 
after the goods have been received and have been 
stowed, before the ship sails away, there is a 
warranty th a t the ship is in  such a condition as to  be 
fitte d  safely to  hold and keep the goods which have 
been stowed.”  Vaughan W illiams, L .J . did not 
consider i t  necessary to  express a definite con
clusion on th a t po in t, because, as he went on to  
say, “  in  m y opinion i t  is perfectly plain (in  fact 
i t  is adm itted) th a t th is  ship was in a condition which 
made her perfectly f itte d  fo r the reception o f this 
cargo, and in  m y judgment, the accident which 
occurred, and which resulted in  the loss o f pa rt o f 
the tim ber which was being loaded, was an accident 
th a t occurred in  th is stage o f the transaction—  
th a t is to  say, in  the course o f the reception o f the 
goods ; and i t  matters not fo r the purposes o f th is 
decision w hat may be the w arranty a t the next 
stage, th a t is, a t the stage when the stowed goods 
have to  be held and taken care o f a fter they have 
been stowed.”  He goes on to  s a y : “  In  m y 
judgment i t  is perfectly plain th a t she was fitte d  to 
receive th is cargo. And i t  is equally plain th a t the 
operation o f reception had not come to  an end, and 
th a t we need not, therefore, trouble ourselves as to  
w hat warranties would arise a t subsequent stages 
in the transaction.”  In  Reed and Co. v. Page, Son, 
and East Lim ited (sup.), the principles which are 
stated ten ta tive ly  in Wade v. Cockerline (sup.), are 
stated clearly and affirm ative ly by the Court 
o f Appeal, where i t  was held, in  the words o f 
Scrutton, L .J . (17 Asp. Mar. Law Cas. a t p. 240 ; 
137 L . T. Rep. a t p. 86 ; (1927) 1 K . B. at p. 743) 
“  th a t the barge was unseaworthy as a barge 
from  the tim e loading finished, u n fit to  lie in the 
river, and s t ill more un fit to  be towed.”

The question here is whether the case falls w ith in  
Wade v. Cockerline or Reed and Co. v. Page, Son, 
and East. That depends on the question whether 
the stage had been reached when the loading was 
completed. I t  has been contended very strenuously 
by Mr. Van den Berg for the p la in tiffs, th a t th a t 
stage had been reached because, in his submission, 
loading for th is purpose means sim ply the reception 
o f the goods on board, and the moment the last 
parcel o f cargo which i t  is intended to  load is placed 
on the vessel the loading is completed no tw ith 
standing the fact th a t some stowage may be 
necessary and may commonly be done. I  do not 
th in k  th a t th a t is the law. I  th in k  th a t in  a case 
like th is, and indeed in most cases, the mere recep
tion  or dumping down o f the cargo on the ship 
does not involve the completion o f loading, because 
I  th in k  the operation o f loading involves all th a t is 
required to  pu t the cargo in  a condition in  which 
i t  can be carried. In  th is  case the operation o f

stowing the cargo was comparatively simple. The 
pit-props came up from  the water in  the ship’s 
slings and were slung on to  the deck. Then the 
sling was released, bu t before i t  was released, the 
sling was pu t in  such a position th a t the props 
wm5d fa ll in  the proper direction— th a t is, ly ing 
fore and a ft— and would more or less fa ll in to  the ir 
places. Some operation o f stowing, however, was 
necessary in respect o f each such sling— some props 
would not fa ll in  the r ig h t position and would have 
to  be straightened out, and the props generally 
would have to  be arranged so th a t they would lie 
as closely as possible together w ith  the ir round sides 
as neatly in contact as could be achieved. That 
was a small operation, no doubt, bu t i t  was done 
sling by sling before the next sling could come on 
board, and i t  had to  be done in  respect o f the last 
load. I t  m ight on ly take one, two, three, or fou r 
minutes in  respect o f each sling load, bu t i t  was, 
in  m y  judgment, a necessary pa rt o f the operation 
o f loading. There has been some debate in  and on 
the evidence whether th a t operation had actually 
been completed. On the whole, I  am convinced 
th a t the operation o f stowing the last sling load 
had not been performed, and, therefore, th a t the 
loading was not completed a t the moment the acci
dent happened. Indeed, i t  would be extremely 
artific ia l to  hold th a t th is  accident occurred after 
the w arranty tha t the ship was f i t  to  receive and 
load the cargo had expired because, in  m y judgm ent, 
what caused the accident and a ll the trouble was 
the pu tting  o f these extra s ling ' loads on board, 
and, in  particular, the last sling load. I t  was 
the last straw, and i t  caused the ship, unstable as 
she was, to  adopt the change o f m otion which led 
to  the casualty. I t  seems to  me th a t th a t happened, 
and must have happened, while the operation o f 
loading was s t ill in  fie ri. I f  i t  were necessary to  
decide the m atter, bu t i t  is not, I  should also hold 
th a t on the facts o f th is  case the lashing was a 
necessary pa rt o f the operation o f loading. The 
ship, as I  have said, was ly ing  in  an open road
stead. Though the lashing is done by the crew, i t  
is done immediately a fter the stevedores have 
finished the ir work— the crew were actually engaged 
in  lashing the after-deck cargo when th is accident 
occurred—and I  th in k  th a t i t  is an integral part 
o f the operation o f loading in the case o f a vessel 
situated like  th is and ly ing  w ith  her deck cargo 
in  an exposed roadstead. B u t i t  is no t necessary 
to  decide th is po in t because I  am satisfied th a t the 
operation o f loading had not been completed, and 
th a t the second stage for the purpose o f the 
warranty o f seaworthiness had not been reached. 
I  hold, therefore, th a t there was no breach o f the 
warranty o f seaworthiness, and the pla in tiffs are 
not entitled to  recover on th a t ground.

I  have now, therefore, to  consider the alternative 
claim  based on the negligence o f the officers o f the 
ship. I  have found th a t there was such negligence, 
and I  must decide w hat effect is to  be given to  the 
exceptions in the charter-party. There are two' 
exceptions to  be considered. There is the exception 
“  a deck-load a t charterer’s risk ,”  and there is the 
series o f exceptions contained in clause 11. Mr. Le 
Quesne (for the defendants) has contended th a t he 
is entitled to  a wider protection by the former o f 
these exceptions, and has subm itted a very careful 
argument on th a t point. He relies on certain 
authorities, in  particular on the language used by 
Bowen, L .J . in  Burton and Co. v. English 
and Co. (5 Asp. Mar. Law Cas. a t p. 189 ; (1883) 
49 L . T. Rep. 768, a t p. 769 ; 12 Q. B. D iv. 
218, a t p. 222), who there says : “  Now the words 
we have to  construe are these : after provid ing 
in  the earlier part o f the charter-party tha t
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the ‘ ship is to  load from  the factors o f the 
merchant a fu ll and complete cargo,’ &c., &c., i t  
states th a t ‘ the steamer shall be provided w ith  
8 deck load i f  required a t fu ll fre ight, bu t a t mer
chant’s risk.’ Now th a t is clearly a stipu la tion 
in  favour o f the shipowners, and primA facie i t  
seems to  me meant to  relieve them  from  the 
responsibility o f some act o f the ir servants by which 
they would otherwise be bound, and from  the 
incidents o f some risk  which otherwise would fa ll 
upon them  as carriers and under the ir contract o f 
carriage. I t  would, I  th in k , clearly cover improper 
je ttison, also i t  would cover negligence o f the 
captain or crew, occasioning stranding or collision, 
and any other acts, i f  any there be, o f the servants 
o f the shipowners for which they would otherwise 
he responsible.”  That is a dictum , because i t  was 
not necessary fo r the decision. The claim in  tha t 
case was a claim by the charterers against the 
shipowners for a general average contribution, and 

was held by the Court o f Appeal th a t th a t rig h t o f 
contribution was not affected by those words o f 
exception. B u t the d ictum  was, I  th ink , accepted 
as g iving the construction o f these words in  Wade 
C- Cockerline (sup.), by Kennedy, J., who says : 

The true meaning o f clauses o f th is k ind  in  
charter-parties is always so far open to  question 
th a t I  hesitate to  use any expression o f strong 
confidence w ith  regard to  m y own view, bu t i t  seems 
to me, as a t present advised, th a t i f  i t  were necessary, 
to decide the po in t there is no reason w hy I  should 
ac t hold th a t the words ‘ a t charterers’ risk  ’ cover 
the loss.”  Kennedy, J., however, goes on to  say : 

I  am content to  rest m y judgm ent upon clause 
‘ ” ■—which is, substantially, i f  not entirely, identical 
w ith  clause 11 in th is  case. He adds : “  I t  seems 
to me th a t th is clause, apart from  any other pro
vision o f the charter-party, affords a complete 
defence for the defendants.”  When the case went 
to the Court o f Appeal (10 Com. Cas. 115) there 
Was an elaborate argument o f th is clause by Mr. 
Ham ilton, as he then was, who contended th a t 
clause 7 did not apply to  the deck cargo a t all, 
and tha t the words “  a t charterers’ risk ”  had to 
oe construed as subject to  a proviso th a t they 
were meant only to  apply i f  the ship was not a 
cause o f damage by negligence, especially as negli
gence was expressly dealt w ith  in clause 7 o f the 
charter-party. The Court o f Appeal do not seem 
a have given any opinion on th is  argument but, 
_e the tr ia l judge, they decided the case on the 

express terms o f clause 7, which they held applied, 
he learned reporter in  his headnote says : “  Semble, 

he owners were also protected by the words ‘ at 
harterer’s risk ,’ ”  bu t I  th in k  i t  d ifficu lt to  find

thatj  - in  the judgments. The argument o f Mr. 
j .  Quesne was based, apart from  arguments o f 
Principle, on these authorities, where, in  no instance, 

»a® the opinion expressed necessary to  the decision 
j  th e case. Before I  can accede to  the argument 
t^P thst take in to  account various authorities in 
j e. main, i f  not entirely, subsequent to  these 
cl CIS'ons relied on by Mr. Le Quesne. I t  is quite 
n^ar, i n my  judgment, on the authorities as they 
sta" r r tan<^’ ^ a t  the words “  a t charterer’s risk ,”  
jn lin ing alone and apart from  any other exception 
in th  charter-party, do not excuse the shipowner 

the case o f a loss due to  the breach o f warranty 
worthiness. That, i f  i t  needed authority, is 

T h i n  la id  <i0WI1 by the Court o f Appeal in 
l l n  r aHleo (12 Asp. Mar. Law Cas. 461, 464 ; 
not T . Rep. 614 ; (1914) P. 9), and I  do 
bv lln d any reason to  qualify th a t conclusion 
s.Trn anything th a t I  find in  the decision o f the 
I  •]\J'r.casc *n the House o f Lords (12 Asp. Mar. 

w Cas. 461 ; i n  L. T . Rep. 656 ; (1915) A. C.

199). The words “  a t charterer’s risk ”  would 
clearly also not apply to  damage occurring after 
a deviation. These lim ita tions on the apparent 
generality o f the words are, I  th in k , too clear to  
need fu rthe r discussion, and I  th in k  th a t the words, 
standing by themselves, have also to  be read as 
lim ited  to  losses and damage where there has been 
no negligence on the pa rt o f the shipowner or his 
servants. That is clearly stated by Bankes and 
Scrutton, L .JJ ., s itting  as a D ivisional Court in 
Mersey Shipping and Transport Company v. Rea 
(1925, 21 L I. L . Rep. 375), and is deduced from  the 
principles well established and la id down in  the 
Court o f Appeal in  Price and Co. v . Union Lighterage 
Company (89 L . T. Rep. 731 ; (1904) 1 K . B. 412), 
Mr. Le Quesne, however, has argued tha t, though 
th a t is so i f  the clause stands by itself, yet, i f  there 
is an exception clause— such as clause 11 here 
and clause 7 in  Wade v. Cockerline (sup.}—  
then the principles stated by Bowen, L .J ., in 
Burton and Co. v. English and Co. (sup.) must 
be applied, and the words must be construed 
as g iving some wider extension to  an exception 
o f negligence. For th a t he cites the authorities 
to  which I  have referred, and i f  those authorities 
were not sim ply matters o f observation I  should 
feel bound to  follow them. B u t as they are matters 
o f observation, i t  seems to  me, applying the 
principles which I  find in  the authorities, I  must 
hold th a t th is  argument fails and th a t the words 
“  a t charterers’ risk,”  whether they are found alone 
or whether they are found in  conjunction w ith  an 
exception clause, such as clause 11 here, do not 
in  themselves contain any exception o f negligence. 
I f  they were to  be construed in  the ir isolation as 
involv ing an exception o f negligence, then th a t 
exception would have to  be construed along w ith  
the other exception clause, clause 11, because the 
general exceptions o f the charter-party apply to 
a deck-cargo, where, as here, the cargo is carried 
w ith  au thority  either express or by custom. If,  
on th a t view, the clauses were to  be construed, the 
one as containing a wider exception o f negligence 
and the other as containing a narrower excep
tion  o f negligence, then, on the principle o f 
Elderslie Steamship Company v. Borthwick (10 
Asp. Mar. Law Cas. 24 ; 92 L . T. Rep. 274 ; 
(1905) A. C. 93), the shipowner would be on ly able 
to  ava il himself o f the exception which was less 
beneficial to  himself. On the other hand, i f  the 
words “  a t charterers’ risk  ”  are to  be construed as 
subject, among other things, to  a lim ita tion  of 
negligence, then I  see no d ifficu lty  in  reading those 
two clauses together, because the narrower clause 
is not a cu tting  down a positive provision, i t  can 
be read in  connection w ith  the words “  a t charterers’ 
risk ,”  and they can both be read so th a t the later 
clause (clause 11) receives fu ll effect. Nor has 
clause 11 to  be cut down by reason o f the fact tha t 
the general clause “  a t charterers’ risk ”  contains 
no exception o f negligence, because th a t is not a 
m atter o f express language, bu t merely a m atter 
o f im plication and the application o f the ordinary 
rules o f construction.

I t  seems to  me, therefore, th a t the true position 
here is th a t the words “  a t charterers’ risk ”  have 
to  be read along w ith  clause 11, and th a t the effect 
o f reading the two together is to  enable the ship
owners to  rely on clause 11, bu t th a t th a t is the fu ll 
extent o f the exception available for them. That 
is exactly the conclusion arrived a t in Wade v. 
Cockerline (sup.) in  the actual decision, and, there
fore, I  arrive a t the position in  which I  simply 
follow th a t and apply th a t notw ithstanding the 
arguments which have been pu t forward. A  
sim ilar view has been adopted by Roche, J., in
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Herbert Whitworth Lim ited  v. Pacific Steam Naviga
tion Company (1926, 25 LI. L . Rep. 573).

There s till remains the question whether clause 11 
protects the shipowners in  the circumstances o f 
th is  case against the consequences o f the negligence 
o f the ir servants. The words relied on by Mr. Le 
Quesne here are p rim arily  “  accidents to  hu ll,”  and 
I  th in k  he is entitled to  succeed on those words. 
W hat happened here, in  m y judgment, was th a t the 
cargo was lost by reason o f the carrying away, 
firs t o f the starboard, and then o f the port bulwarks, 
as the ship rolled from  side to  side. The im pact of 
heavy tim ber carried away these protections, and 
the cargo shot overboard, and i t  seems to  me th a t 
there was an accident to  the hu ll ju s t as there would 
have been i f  the cargo had escaped overboard 
through an aperture made by a collision. In  this 
case the break in the protecting fabric o f the hu ll 
was made by the cargo itself, and was due to  the 
ship heeling over by reason o f the negligent way in 
which she was being loaded. I  hold, therefore, 
th a t the shipowner was protected by those words, 
and although the present case is not precisely 
covered by the decision o f the Court o f Appeal in 
Wade v. Cockerline (sup.), where the same words 
were held to  apply, I  th in k  the circumstances are 
so analogous as to  bring th is case w ith in  the same 
principle. The defendants, therefore, are protected 
by those words.

T ha t renders i t  unnecessary for me to  consider 
fu rthe r the submission o f Mr. Le Quesne, which 
I  merely mention so tha t, i f  necessary, i t  may be 
open to  him, namely, th a t the words “  accidents 
o f navigation ”  apply. There is a good deal to  be 
said for th a t argument, bu t, in  m y judgment, the 
word “  navigation ”  in  th is  connection ought to  
be lim ited  to  matters done in the handling o f the 
ship, in  w hat is na tura lly  called navigation, th a t 
is to  say when she is under weigh.

For the reasons I  have stated, I  th in k  th a t the 
p la in tiffs are met by the exception clause. The 
defendants are entitled to  succeed on it ,  and there 
w ill be judgment fo r them w ith  costs.

Judgment fo r  defendants.

Solicitors for p la in tiffs, Denton, H a ll, and Bergin ; 
fo r the defendants, Bolter ell and Roche, fo r Batter ell, 
Roche, and Temperley, Newcastle-on-Tyne.

Sujjtente Court of |uMcoturr.

C O U R T  O F  A P P E A L .

Jan . 12, 13, 14, 15, 18 ; M arch  17, 18 ; and 
A p r i l  11, 1932.

(Before Sc r u tt o n , L a w r e n c e  and Sle s s e r , 
L .J J .)

C hina N avigation  C om pany L im ite d  v .
A tto rn ey-G en era l, (a)

A P P E A L  FR O M  T H E  K IN G ’ S B E N C H  D IV IS IO N .

Crown— P ira cy  in  Chinese waters— Protection 
fo r  B r it is h  ships —  A rm ed guards supplied  
by Government— Paym ent claimed by Crown—  
L ia b il i ty  o f shipowners.

There is  no legally enforceable du ty on the Crown  
to protect B r it is h  subjects fro m  danger in

(a) Reported by  E d w ard  J. M. Ch a p l in , Esq., B arris te r-a t- 
Law.

fo re ign  pa rts  and to provide armed guards fo r  
B r it is h  ships. Shipowners who require those 
services m ust p a y  fo r  them i f  the Crown requires 
them to pay. The paym ent, when made, is  
sanctioned and controlled by P arliam ent in  the 
A p p ro p ria tio n  A c t under the system o f appro
p ria tio n s  in  a id  under the P ub lic  Accounts and  
Charges A c t 1891.

Appeal by the pla in tiffs from the decision o f 
Row la tt, J. dated the 19th May 1931.

The statement o f claim set out th a t the p laintiffs 
were a B ritish  company incorporated and registered 
under the Companies Acts carrying on a shipping 
business in  Far Eastern waters and conveying on 
the ir ships a large quan tity  o f valuable cargo and 
large numbers o f Chinese passengers. For many 
years there had been a great deal o f p iracy in  the 
China seas, and the Crown had recognised th a t 
protection was necessary fo r these ships, and armed 
guards had been pu t on board by the Crown. B y  
a le tte r w ritten  by the A dm ira lty  on the 18th March 
1930 the pla in tiffs were informed th a t regular 
guards would on ly be supplied i f  paid fo r by the 
shipping companies in fu ll. In  reply the shipowners 
said they must under the circumstances accept 
guards from  H is Majesty’s forces to  be paid fo r in 
fu ll, bu t d id  so under protest. The pla in tiffs then 
brought an action against the Attorney-General 
claim ing a declaration tha t the stipulations fo r the 
provision o f protection against, and fo r the pre
vention of, piracy, sought to  be imposed upon 
them by the le tte r o f the 18th March 1930, were 
illegal and unenforceable against the p la in tiffs and 
void ; further, th a t the plain tiffs were under no 
obligation to  make any o f the payments to  o r fo r 
the use o f the Crown fo r which the stipulations 
provided ; and further, th a t so long as and when
ever in the view o f the Crown such protection was 
required, the pla in tiffs were entitled to  enjoy the 
same w ithou t making any specific payments there
for. B y  his defence the Attorney-General informed 
the court th a t H is Majesty was not under any du ty  
to  provide armed guards or to  use his naval or 
m ilita ry  forces fo r the purpose o f presenting the 
outbreak o f in ternal p iracy on B ritish  «nips ; and 
th a t certain armed guards had been from  tim e to 
tim e provided on the request o f shipping companies 
upon the terms th a t the whole cost thereof should 
be paid by the shipping companies, including the 
plaintiffs.

R ow la tt, J. held th a t the action was miscon
ceived, and gave judgm ent in  favour o f the Crown.

The pla in tiffs appealed.

S ir Leslie Scott, K .C. and Valentine Holmes fo r 
the appellants.

S ir Thomas Insk ip , K.C. (A.-G.), S ir W illiam  
Jowitt, K .C .; Hon. S. O. Henn Collins, K .C ., and 
W ilfr id  Lewis fo r the respondent.

Cur. adv. vult.

Scrutton, L J .— An English shipping company 
carrying passengers and goods on the coast o f 
China desires protection from  the B ritish  m ilita ry  
forces against what may be called “  internal 
piracy.”  It. receives fo r payment large numbers 
o f Chinese passengers. Some o f them coming on 
board under pretence o f being passengers, bu t w ith  
the in tent o f robbery, during the voyage attack 
and overpower the ship’s officers and rob the ship- 
Various means have been suggested fo r meeting 
th is danger. For some tim e under Hong Kong 
Ordinances the local police supplied Ind ian guards 
fo r which the shipowners paid ; bu t the shipowners
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came to  the conclusion th a t such guards were 
inefficient. The B ritish  authorities suggested 
convoy by naval forces, bu t the owners o f fast ships 
objected th a t the ir operations were handicapped 
by the slow pace o f the convoy o f inefficient ships. 
The local authorities favoured a grille  system, 
■which m ight enable armed officers to  defend them 
selves in a k ind o f fortress t i l l  assistance arrived ; 
but the shipowners argued th a t the grille , i f  s tr ic tly  
Worked, interfered w ith  the working o f the ship, 
and, i f  worked w ith  less rig id  precautions, was of 
no use. The system then tried  was to  pu t a small 
m ilita ry  guard o f B ritish  soldiers in each ship ; 
but the B ritish  forces in the loca lity  were not 
numerous enough to supply a guard fo r each ship. 
Some 200 B ritish  ships were concerned, and the 
appellants calculated th a t they alone wanted 200 
men. A t firs t the B ritish  authorities provided free 
such soldiers as they did  provide, though in  some 
cases the shipowners furnished the food. U lt i
mately, a fter the highest authorities had been 
consulted, by a le tte r o f the 18th March 1930, the 
shipowners were informed a t firs t th a t regular 
guards would only be supplied i f  paid fo r by the 
shipping companies in  fu ll. B y  a le tte r o f the 26th 
March 1930, the shipowners said they must, under 
the circumstances, accept guards from  H is Majesty’s 
forces to  be paid fo r in fu ll, bu t did so under protest. 
The Government required the companies, before 
guards were supplied, to  give a w ritten  assurance 
o f agreement to  the conditions as to  cost and 
lia b ility  on the terms o f a document o f the 28th 
March 1930, and payments were made accom
panied by letters s im ilar to  tha t o f the 19th June 
1930.

The shipowners now bring, not a petition o f righ t 
lo  recover the money paid, as paid under illegal 
uuress, bu t an action against the Attorney-General 
m r four declarations alleging in  substance tha t the 
Grown has no au thority  to  demand money fo r pro
viding protection against piracy, the shipowners 
being entitled to  require the Crown to provide the 
Uecessary protection w ithou t payment. R ow latt, 
” • decided in  favour o f the Crown, and the ship
owners appeal.

The argument before th is court took ra ther a 
different course from  th a t before the judge below.

1 understand, the argument below was m ainly 
tha t the Crown was under a du ty  to  supply pro
tection and could not demand money payments 
d,r perform ing the ir dut>' The argument begins 
. d-b the very general statement in  Calvin’s case 
i f  GO' Rep., p. 8) : “  F o r as the subject oweth to 
ue K ing  his true and fa ith fu l ligeance and obedience, 

80 the sovereign is to  govern and protect his 
subjects,”  which in tu rn  is founded on a passage 
d Glanville as to  the relation between the landlord 

his tenant by homage. H enry  I I .  would, 
th ink, have been surprised to  hear tha t, i f  his 

enant went to  China, the K ing  was bound to  follow 
dd proteel him . The argument then relied on the 

jb thorh ies ciied by A tk in , L .J . in  his dissentient 
judgment in Glamorgan County Council v. Glasbrook 
pothers  (131 L. T. Rep. 322 ; (1924) 1 K . B . 879), 

eh as Lew  v. Parsons (2 B. &  A id . 562), Morgan 
(8 r  (2 K. & C. 729), and Steele v. W illiams
'  i i x - 625), where public officials demanded fees 
d authorised by Parliament fo r perform ing the ir 
ca ^  argument also relied on the post-W ar
„  ses in which controllers, who had the du ty  to 
L. ant licences, affixed to  them conditions o f pay- 

no i authorised in the statutes appointing 
see . utorney-General v. W ilts United Dairies

nient
themj  • > ^ . .nul nctj-irutcrai v .  r r u is  u n n tu  u a tn e s
tro fp il^  i 12,7 L . T. Rep. 822 ) as to  the Food Con-
Brn r i  ’ fbe case o f the Shipping Controller, 

vklebaoh ( 1 . and ,/.) Lim ited  v. The K ing  (16 Asp. 
v t>L. X V I I I . ,  N . S.

Mar. Law Cas. 415 ; 132 L . T . Rep. 166 ; (1925)
1 K . B. 52) ; and also Southwark Borough Council 
v. Partington Advertising Company (3 L . G. R. 
505). R ow la tt, J. distinguished these eases as 
relating to  persons who had a d u ty  legally en
forceable, whereas there was no d u ty  legally en
forceable against the Crown to  afford protection, 
especially in  foreign countries. Indeed, counsel fo r 
the shipowners agreed th a t the courts could not 
contro l o r review the discretion o f the executive 
as to the method in which the Crown should afford 
protection, i f  any, bu t argued tha t, i f  the Crown did 
afford protection, i t  must be because i t  was neces
sary, and fo r necessary protection no payment 
could be required.

I  en tire ly agree w ith  the view o f R ow la tt, J. 
th a t there is no legal du ty  on the Crown to  afford 
by its  m ilita ry  forces protection in  foreign parts o f 
B ritish  subjects. A  missionary, in  self-sacrificing 
devotion to  his religious views, goes w ithou t the 
consent o f the Crown in to  savage countries 
inhabited by tribes who strongly object to  the 
missionary denouncing the ir religion. Has the 
Crown any du ty  to  fo llow  and protect the missionary 
and send armed forces to  rescue him  from  his self- 
imposed danger ? A  shipowner w ith ou t the assent 
o f the Crown trades for purposes o f his own p ro fit 
in  neighbourhoods ineffic iently policed by foreign 
governments ; fo r his p ro fit he takes on board 
large numbers o f foreign passengers going on the 
high seas, or up a navigable river, to  a foreign port. 
He is unable to  contro l these foreign passengers or 
guarantee the ir peaceful intentions. Has the 
Crown a legal du ty  to  protect the shipowner 
against the crim inal action o f the passengers whom 
the shipowner himself has inv ited  aboard ? I t  is 
said, on the one hand, th a t a B ritish  ship on the 
high seas, or on the Yangtse, is B ritish  te rrito ry , 
and th a t the Crown m ust protect B ritish  subjects 
in  B ritish  te rr ito ry  ; on the other hand, th a t the 
protection asked is against anticipated danger 
which may never occur and which results from  the 
act o f the shipowner himself in  tak ing ev illy  disposed 
passengers on board, and no t against actual danger 
in existence.

Counsel fo r the shipowners used the same 
dilemma which A tk in , L .J . unsuccessfully used in 
Glasbrook’s case (sup.). He says (131 L . T . Rep. 
a t p. 329 ; (1924) 1 K . B . a t p. 899) : “  I f  the 
request [fo r special protection] is one which is 
improper, they should not comply w ith  it .  I f  they 
do comply w ith  it ,  they accept i t  as a proper means, 
though possibly not the best means o f performing 
the ir du ty .”  The m a jo rity  o f the House o f Lords 
objected to  being impaled on th is  dilemma. Lord  
Cave, L.C. said (132 L . T. Rep. a t p. 613 ; (1925) 
A. C. a t p. 279), after reading the dilemma : “  W ith  
great respect to  the learned Lord Justice I  am 
disposed to  th in k  th a t th is  reasoning rests on an 
ambiguous use o f the word ‘ du ty .’ There m ay be 
services rendered by the police which, although not 
w ith in  the scope o f the ir absolute obligations to  
the public, may ye t fa ll w ith in  the ir powers, and 
in  such cases public policy does not fo rb id  the ir 
performance.”  Lord  F in lay, a fter again c iting  the 
passage o f A tk in , L .J ., says (132 L . T . Rep. a t 
p. 616 ; (1925) A. C. a t p. 287) : “  I  th in k  th a t
th is  argument, like most arguments p u t in  the 
form  o f a dilemma, fails to  cover the whole ground. 
There was no du ty  on the police to  give the special 
protection asked for, bu t i t  does no t follow th a t i t  
was the ir du ty  not to  give i t . ”  In  the same wav 
the K ing, as head o f the A rm y, m ay th in k  th is a 
way o f affording protection which, in  view  o f other 
calls on the A rm y, he is not able to  afford except 
on the terms th a t those who ask fo r th is  special arid

P P
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extravagant form  o f protection fo r enterprises 
which they themselves have selected w ithou t any 
au tho rity  from  the K in g  shall pay fo r the protection 
th a t they w ant for the dangerous enterprises which 
they themselves have chosen to  enter upon for the ir 
private pro fit. Because every jeweller who leaves 
valuable jewelry a t n igh t protected only by a plate- 
glass window against smash-and-grab raids is in 
danger o f robbery, are the police bound to  keep a 
policeman outside every jeweller’s shop, or can they 
say : “  I f  you want th is k ind  o f ind iv idua l pro
tection, you, the indiv idual, must pay fo r i t  ”  ? 
Because every owner o f a m otor car who uses the 
street as a garage and leaves his car unprotected 
runs the risk o f losing it ,  are the police under a 
legal du ty  to  keep a policeman in charge o f every 
car which the owner has le ft in self-created danger, 
or may the police authorities say th a t i f  th is k ind 
o f special protection is wanted and can be afforded 
the ind iv idua l must pay for i t  ? The House o f 
Lords accepted the second alternative in Glasbrook’s 
ease (sup.).

In  m y opinion, there is no legally enforceable du ty  
to  protect B ritish  property from  danger in foreign 
parts. The remedy, i f  any, is pressure brought by 
Parliament on Ministers either to  take diplom atic 
action or otherwise to  protect B ritish  subjects. 
B ritons fortunate ly are enterprising people accus
tomed to  look after themselves ; to  suggest a du ty 
on the B ritish  Government to  follow adventurous 
B ritons a ll over the w orld in to  places where the ir 
personal wishes or adventures have taken them  and 
to  protect them  from  the difficulties in to  which 
they have got themselves, does not represent a 
legal du ty  o f any kind.

Before th is court, while the question o f du ty  to 
protect as correlative w ith  allegiance was argued, 
more stress was laid on the argument th a t the Crown 
had no au thority  to  demand payment fo r the use o f 
its  armed forces. R ow la tt, J. d id  not deal w ith  
th is  argument, bu t treated what he called “  using 
the forces fo r reward ”  as a m atter to  which no 
objection could be taken. The im portan t question 
was thus raised in th is court as to  the exact powers 
o f the K ing as head o f the A rm y, whether his 
Majesty by his prerogative could regulate the A rm y 
as he pleased, so fa r as he was not expressly re
strained by the A rm y  Act, or by  the financial 
provisions o f the Appropriation Act, or whether the 
position was not tha t the K in g  as head o f the A rm y  
could on ly incur such expense and take such action 
as was authorised by statute, and especially could 
not demand money fo r protection afforded by his 
armed forces, which was said to be imposing a 
charge on the subject w ithou t the au tho rity  o f 
Parliament. B u t, i f  there was no d u ty  to  afford 
antic ipatory protection in  foreign parts, no charge 
was imposed on the subject, because he was not 
bound to  accept the protection, and need not 
pay money unless he asked fo r protection, which 
the Crown was under no d u ty  to  afford him . I  am 
reluctant to  discuss the m atter under the head o f 
“  Prerogative,”  because, as Professor D icey said, the 
word introduces the po litica l controversies o f an 
earlier age as to  whether the Sovereign had some 
power which could not be superseded, regulated, or 
abolished by A ct o f Parliament. Professor Dicey 
treats the prerogative as “  the name fo r the residue 
o f discretionary power le ft a t any moment in  the 
hands o f the Crown, whether such power be in  fact 
exercised by the K ing  himself o r by his Ministers. 
E very act which the executive Government can 
law fu lly  do w ithou t the au tho rity  o f the A c t o f 
Parliam ent is done by v irtue  o f the prerogative.”  
Now, i t  is clear th a t there is a wide margin of 
executive acts done by the K ing  or his Ministers

in  relation to  the adm inistration o f the A rm y 
which the courts o f law w ill not interfere w ith  or 
control. The Statute Law Revision A ct o f 1863 
le ft unrepealed th a t p a rt o f the preamble o f the 
A c t o f 1660 (13 Car. 2, c. 6) which recited th a t 
“  w ith in  a ll his Majesties realmes and dominions 
the sole supreme government command and dis
position o f the M ilit ia  and o f a ll forces by sea and 
land and o f a ll forts and places o f strength is and 
by the lawes o f England ever was the undoubted 
rig h t o f his Majesty and his Royall predecessors 
Kings and Queenes o f England and th a t both or 
either o f the Houses o f Parliament cannot nor 
ought to  pretend to  the same.”  Lo rd  Haldane, 
in  Halsbury’s Laws o f England (vol. 25, p. 37, 
s. 69), cited th is preamble as the au thority  fo r his 
statement th a t “  the government o f the forces is 
vested in the Crown, who has power to  make 
regulations as to  command and adm in istra tion.”  
As Lord  Kenyon said in  Macdonald v. Steele (Peake 
175), where an officer was asking the paymaster- 
general fo r his half-pay, “  H is M ajesty’s pleasure 
supersedes a ll inqu iry, as he has the absolute 
direction and command o f the A rm y.”  The courts 
have repeatedly refused to  intervene in questions 
o f pay and service, though the Royal W arrants 
appear to  entitle  the claimant to  what he asks the 
court to  give him. This is so, whether the claimant 
asks relief from  the K ing  or from  the executive 
officer. Colonel M itchell, in  Reg. v. Secretary of 
Stale fa r  W ar (64 L . T . Rep. 764 ; (1891) 2 Q. B. 326), 
demanding half-pay under a warrant, failed against 
the Secretary o f State fo r W ar on the ground tha t 
there was no obligation on the Secretary except to 
the Crown, and th a t “  there is no obligation upon 
the Crown to  make this allowance recognised by 
the law .”  He also failed in  M itchell v. The Queen, 
cited on petition o f righ t against the Crown. Lord  
Esher said (1896, 1 Q. B. 121) : “ An officer cannot, 
as between himself and the Crown, take proceedings 
in  the courts o f law in  respect o f anything which 
has happened between h im  and the Crown in 
consequence o f his being a soldier. The courts of 
law have nothing to  do w ith  such a m atter.”  This 
is because the adm inistration o f the A rm y  is in 
the hands o f the K ing, who unless expressly con
tro lled by an A c t o f Parliam ent cannot be controlled 
by the courts. S im ilar decisions are found in 
Gidley v. Lord Palmerston (3 B r. &  B. 275) ; Re 
Petition of Right o f T. J . Tufnell (34 L . T . Rep. 838, 
a t p. 841 ; 3 Ch. D iv . 164, a t 176) ; and Dunn  v. 
The Queen (73 L . T . Rep. 695 ; (1896) 1 Q. B. 116). 
where i t  was held th a t a servant o f the Crown, 
though expressly engaged fo r a fixed te rm  o f years, 
could be dismissed w ithou t notice a t the pleasure 
o f the Crown ; Kinloch  v. Secretary o f State fo r  
In d ia  in  Council (47 L . T. Rep. 133 ; 7 App. Cas. 
619) ; and Grant v. Secretary of State fo r  Ind ia  
(37 L . T. Rep. 188 ; 2 C. P. D iv . 445).

The constitutional aspect o f the financial side 
o f the question was more fu lly  explored in  this 
court than i t  had been below. The court was 
anxious to  ascertain exactly in what k ind o f cases 
the Crown received money fo r the sale or use o f 
Crown materials, or fo r the services o f members of 
the national forces, and under what au thority  and 
how the sums so received were dealt w ith  in  the 
national accounts. In  consequence the hearing was 
adjourned, and the Attorney-General supplied us 
w ith  tw o detailed memoranda as to  the N avy and 
A rm y  respectively. Counsel fo r the appellants 
d id  not discuss in  detail the N avy papers, as he 
appeared to  take the view th a t the prerogative 
o f the Crown in  respect o f the N avy was much 
wider than tha t, i f  any, in  regard to the Arm y, 
owing to  the historical circumstances connected
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w ith  the Revolution o f 1689 and the B il l o f R ights 
in  connection w ith  a “  standing A rm y.”

In  the case o f the N avy i t  was obvious th a t the 
A dm ira lty  constantly received payments from  out
siders, foreign Governments, or B ritish  and foreign 
subjects, fo r work done or services or materials 
supplied to  those outsiders ; and th a t the A dm ira lty  
so acted w ithou t any express au thority  from  
statutes, though the sums which they received 
Were dealt w ith  in  the Appropria tion A c t as stated 
hereafter. For instance, the A dm ira lty  charter the 
N avy oil-tankers to  private individuals fo r reward 
when they are not required fo r N avy services, and 
there is no statute authorising such action. The 
most interesting question is th a t o f salvage. In  
The M ary  Ann  (1 Hagg. 158) Lo rd  Stowell had 
said “  although there is an obligation upon K ing ’s 
ships to  assist the merchant vessels o f th is country, 
yet, when services have been rendered, those who 
confer them are entitled to  an adequate reward.”  
That statement was lim ited  in  la te r years by the 
statutes requiring th a t no salvage reward should 
he claimed w ithou t permission o f the A dm ira lty . 
I t  was also made more precise by the decision in  
The Cargo ex Ulysses (6 Asp. Mar. Law Cas. 
354; 60 L . T. Rep. I l l  ; 13 Prob. D iv . 205), 
where the court said th a t i t  would not trea t 
the presence o f a K in g ’s ship protecting against 
actual pirates or robbers as salvage service, but 
did trea t the presence o f guards and sentinels not 
°n  the K ing ’s ship bu t on a wrecked ship to  guard 
against pirates o r robbers who m ight attack, and of 
members o f the N avy salving cargo from  m aritim e 
Perils, as en titling  them  to  salvage reward. This 
was not the case o f a claim fo r salvage service and 
remuneration under an agreement made, not when 
Perils were actually endangering tlie  ship, bu t in 
anticipation th a t such perils m ight arise. The 
question o f K ing ’s ship salvage was not exhaustively 
discussed before us, bu t w ill be found so discussed 
m Kennedy on C ivil Salvage, pp. 112 to  118. The 
A dm ira lty  render services to  private persons and 
companies in  tim e o f c iv il commotion fo r payment. 
A  sim ilar series o f payments to  the W ar Office fo r 
ihe supply o f materials and men is set out in  the 
A rm y Memorandum. None o f these payments 
are required or protected by express sta tutory 
'Authority ; a ll are said to  be justified by the uncon
trolled discretion o f the K ing  as head o f the Arm y, 
m matters under which he is under no express 
sta tutory restriction, such as the requirement tha t 
**c shall not employ more men or spend more money 
than Parliam ent authorises. He need not employ 
a * these men or spend a ll the money th a t Parlia
ment authorises. The m atter is le ft to  the uncon
trolled discretion which he exercises by his Ministers.

- courts cannot question it ,  though Parliament 
y  vote o f no confidence, o r pressure in  Parliament, 

may  influence it .
. The financial side o f the m atter, the question o f 
*?Posing a charge on subjects w ithou t the consent 
i  Parliament, is illum inated by two memoranda 
com the Treasury produced to  us during the second 

^earing. The firs t sets out the way in  which 
cceipts fo r services rendered by  the A rm y  and 
avy  have been dealt w ith  during the last 120 

ona.rS‘ ^ fte r much discussion, the system was pu t 
Cli a s ta tu t° r y  footing by the Public Accounts and 
rJlarges A c t 1891. Sect. 2 deals w ith  a ll such 

'« P ts  as appropriations in  aid, under the direc- 
9 o f the Treasury, o f money provided by  Parlia- 

i ° r  any purpose, and as such they are so 
tio  *Ie<̂  and audited and dealt w ith . The sugges- 
p  n th a t such receipts are not authorised by 
sh r  ian)ent  disappears. The second memorandum 

°Ws in detail in  the case o f a payment by the

present appellant company, fo r services s im ilar to  
those the subject o f the present appeal, the progress 
o f the particular payment through the various 
revenue authorities, t i l l  a t last i t  is sanctioned as 
an appropriation in aid under the head “  Miscel
laneous Receipts ”  by the Appropria tion A c t fo r 
the year, and th is is devoted to  the re lie f o f the 
sum voted by  Parliament.

I  am, therefore, o f opinion th a t the appeal fails 
on the following grounds : (1) That there is no 
du ty  enforceable by the courts on the Crown to  
render the services fo r which the appellants ask. 
The m atter is one fo r the uncontrolled discretion 
o f the K in g  as head o f the A rm y, both as to  whether 
he shall afford such protection against such antic i
pated, not actual, danger, and as to  the terms on 
which he should afford it .  (2) There is no compul
sion on the appellants to  make the payment o f 
which they complain ; bu t i f  they want the services 
they must pay fo r them i f  the K ing  requires them 
so to  pay. (3) The payment, where made, is 
sanctioned and controlled by Parliament in  the 
Appropriation A ct under the system o f appropria
tions in aid under the A c t o f 1891.

The appeal must be dismissed w ith  costs.

Lawrence, L.J. —  The p la in tiff company is an 
English company incorporated under the Companies 
Acts and carries on an extensive shipping business 
in  Chinese and neighbouring waters. These waters 
have fo r some considerable tim e past been infested 
by  Chinese pirates, and frequent p ira tica l attacks 
have been made on ships belonging to  the p la in tiff 
company and other owners both from  w ithou t and 
w ith in  the ships. A n im portan t pa rt o f the p la in tiff 
company’s business consists o f carrying Chinese 
passengers trave lling from  one po rt to  another along 
the coast, and the p la in tiff company and other 
owners have found i t  d ifficu lt to  prevent pirates 
from  coming on board th e ir ships in  the guise o f 
passengers and then overpowering the master and 
crew and taking forcible possession o f the ship and 
her cargo.

Various expedients fo r preventing th is  form  of 
p iracy having been tried  in  vain, the p la in tiff 
company and other owners (being unw illing to  give 
up the Chinese passenger tra ffic , which constituted 
a valuable section o f the ir trade) in  the autumn o f 
1928 approached the m ilita ry  authorities in  Hong 
Kong and London and urgently requested them  to  
provide m ilita ry  guards to  be carried on the ir ships. 
In  response to  such request the m ilita ry  authorities 
in the m onth o f Oct. 1928, while m aintaining th a t 
the defence o f ships against in terna l p iracy was 
essentially a m atter fo r the owners to  deal w ith , 
eventually agreed as a tem porary emergency 
measure to  provide armed guards on as many 
B ritish  ships carrying Chinese passengers as was 
reasonably practicable in  view o f the lim ited 
number o f soldiers a t the ir disposal on the China 
station. In  making th is provision the authorities 
pointed out th a t these protective measures could 
not be continued indefin ite ly and th a t shipowners 
should themselves take adequate measures fo r 
in te rna l defence. As about 200 B ritish  ships were 
engaged in  the China trade, and the p la in tiff 
company alone would have required about 200 
soldiers adequately to  guard a ll the ir ships, i t  was 
obviously impracticable fo r the m ilita ry  authorities 
to  provide armed guards fo r more than a small 
proportion o f the to ta l number o f ships requiring 
them. A t  f irs t no charge was made to  the ship
owners fo r provid ing these guards beyond the 
additional expenditure over and above the normal 
cost o f the guards. La te r on, in  the m onth of 
Dec. 1928, the m ilita ry  authorities notified the
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shipowners tha t the provision o f guards would be 
continued fo r a period o f six months as from  the 
1st Nov. 1928, on the conditions then in  force, 
but th a t i f  m ilita ry  guards were required after tha t 
date the fu ll cost o f provid ing them must be met 
by the shipping interests concerned.

E arly  in  1930 the m ilita ry  authorities, after 
in form ing the shipowners th a t i t  had been decided 
to  reduce the strength o f the B ritish  garrison in the 
China command by one batta lion from  Hong Kong 
a t the end o f Feb. 1930, and th a t consequently i t  
would be necessary to  reduce considerably the 
number o f m ilita ry  guards available in B ritish  ships, 
notified the shipowners th a t i t  was the declared 
po licy o f H is M ajesty’s Government th a t a ll m ilita ry  
guards should be w ithdraw n on the 1st A p ril 1930, 
and th a t consideration m ust be given by the ship
owners to  the steps which they were prepared to  
take fo r provid ing guards from  other sources.

The pla in tiffs and other shipowners protested 
against th is decision and requested the authorities 
to  reconsider i t  and to  continue the supply o f 
m ilita ry  guards after the 31st March 1930. In  the 
m onth o f March 1930, the commander-in-chief on 
the China station notified the shipowners tha t, in 
view  o f the fact th a t the shipping companies con
cerned were then engaged in  working ou t details 
fo r the form ation o f a properly trained force fo r the 
prevention o f p iracy o f the ir vessels, H is M ajesty’s 
Government had reconsidered its  a ttitude  to  the 
extent th a t i t  had decided to  sanction a fu rthe r 
extension o f the provision o f m ilita ry  guards for a 
definite ly lim ite d  period, subject (inter alia.) to  the 
condition th a t any guards supplied after the 31st 
March 1930 must be paid for in fu ll.

The p la in tiffs  and other shipowners a t firs t pro
tested against the condition o f paying fo r the 
m ilita ry  guards in fu ll, bu t u ltim ate ly  submitted 
to  th a t condition and agreed to  pay, and, in fact, 
paid in fu ll fo r a ll m ilita ry  guards supplied to  them 
after the 31st March 1930. The p la in tiff company, 
a fte r having made th a t agreement, commenced 
th is  action against the Attorney-General, alleging 
th a t the agreement was made under compulsion 
and asking the court to  declare th a t the condition 
imposed upon the p la in tiff company by the Crown 
o f paying fo r the m ilita ry  guards was illegal and 
unenforceable, and th a t the p la in tiff company was 
under no obligation to  make any such payment.

The firs t ground on which the p la in tiff company 
bases its  claim is th a t the Crown has provided the 
m ilita ry  guards in  fu lfilm en t o f the common law 
du ty  which i t  owes to  its  subjects, and th a t in  the 
absence o f express s ta tu to ry  sanction i t  is not 
entitled to  demand any payment as a condition of 
fu lfillin g  th a t du ty . Sir Leslie Scott’s contention 
on th is  branch o f the case was th a t the K ing, both 
as liege lo rd  and as defender o f the realm, was by 
the common law  under a du ty  to  protect the lives 
and property o f his subjects and to  defend his realm 
and every pa rt o f i t  (including B ritish  ships where
soever they m ight happen to  be) against attacks 
by enemies.

In  support o f the proposition th a t the K ing  owed 
such a d u ty  as liege lo rd the following authorities 
were cited : (1 Blackstone, p. 354) : “  Allegiance 
is the tie  or ligament which binds the subject to  the 
K in g  in  return for th a t protection which the K ing  
affords the subject ”  ; Calvin’s case (4 Co. Rep. a t 
p. 5a), “  ligeance is the m utual bond and obligation 
between the K ing  and his subjects, whereby sub
jects are called his liege subjects, because they are 
bound to  obey and serve him  ; and he is called 
th e ir liege lord, because he should m aintain and 
defend them  ”  ; and Reg. v. Keyn  (2 E x. D iv . 63, 
a t p. 236) : “  According to the doctrine o f Lord

Coke in  Calvin's case (sup.) protection and allegiance 
are correlative.”  Counsel also referred to  Re 
Johnson (88 L . T. Rep. 161 ; (1903) 1 Ch. 821) and 
M arkwald  v. Attorney-General (122 L . T. Rep. 603 ; 
(1920) 1 Ch. 348) on this point.

In  support o f the proposition th a t by the common 
law the K ing  owed a du ty  to  the p la in tiff company 
to  defend its  ships against in terna l piracy Sir Leslie 
Scott cited the following authorities : Attorney- 
General v. Tomline (42 L . T . Rep. 880, a t p. 883; 14 
Ch. D iv . 58, a t p. 66), which was a case dealing 
w ith  the K in g ’s du ty  to  defend the realm from  the 
encroachments o f the sea : “  I t  is said by Lord 
Coke, who is a great au thority , in  the case o f Isle 
of E ly  (10 Rep. 141a), th a t by the common law 
‘ the K ing  ought o f rig h t to  save and defend his 
realm as well against the sea as against the enemies 
th a t i t  should not be drowned or wasted ’— tha t 
is to  say, there is a du ty  on the K ing, by reason of 
his being K ing, to  defend his realm, and therefore, 
o f course, a ll his realm and every pa rt o f his realm ”  ; 
Reg. v. James Anderson (19 L . T. Rep. 400 ; 1 
C. C. R. 161, a t p. 163) : “ I th a s  been decided th a t 
a ship, which bears a nation’s flag, is to  be treated 
as a part o f the te rr ito ry  o f th a t nation. A  ship 
is a k ind  o f floating island ”  ; Hawkins’s Pleas of 
the Crown (vol. 1., cap. 20, p. 251) : “  A  pirate is 
one who, to  enrich himself, either by surprise or 
open force, sets upon merchants or others trading 
by sea, to  spoil them  o f the ir goods or treasure ; 
and he is called hostis humani generis ”  ; the A rm y 
Act, s. 190, sub-s. (20) : “  The expression ‘ enemy ’ 
includes a ll armed mutineers, armed rebels, armed 
rioters and pirates ”  ; Attorney-General fo r  Hong 
Kong v. Kwok-a-Sing (29 L . T. Rep. 114, a t p. 117 ; 
L . Rep. 5 P. C. 179, a t p. 200), where i t  was held th a t 
passengers as well as mariners who v io len tly  dis
possess the master and carry away the ship or any 
pa rt o f the cargo are pirates. I t  is contended th a t 
these authorities support the proposition th a t as 
by the common law i t  is the d u ty  o f the K ing  to 
defend every part o f his realm against enemies, and 
as every ship belonging to  the p la in tiff company 
(being pa rt o f the te rr ito ry  o f England) is a part 
o f the K in g ’s realm, and as a ll pirates are enemies, 
so the K ing  ought o f rig h t to  defend the p la in tiff 
company’s ships against p ira tica l attacks by the 
passengers carried in those ships.

I t  is adm itted by Sir Leslie Scott th a t the 
manner in which the K ing  should perform this 
alleged du ty  is entire ly in his discretion ; th a t i t  is 
fo r the K ing  to  say whether any case for its  exercise 
has arisen and in whose favour i t  ought to  be 
exercised, and tha t the K ing  could no t be compelled 
by any process o f law  to  perform  i t  : “  I t  is a du ty  
o f w hat is called imperfect obligation. Supposing 
th a t the K in g  were to  neglect th a t du ty , I  know o f 
no legal means— th a t is, no process o f law— common 
law or statute law— by which the Crown could be 
forced to  perform th a t du ty, bu t there is th a t du ty  
o f imperfect obligation on the pa rt o f the Royal 
au tho rity  ”  : per B re tt, L .J . in Attorney-General v. 
Tomline (42 L . T. Rep. a t p. 883 ; 14 Ch. D iv .
a t p. 66).

Whatever may be the extent o f the d u ty  which 
the K in g  owes as liege lo rd  or as defender o f the 
realm— and I  do not propose to  a ttem pt to  define 
the lim its  o f th a t du ty— I  am clearly of opinion 
th a t i t  does not extend to  the provision o f m ilita ry  
guards fo r the p la in tiff company’s ships in the 
circumstances o f the present case. I f  the aid of 
the armed forces o f the Crown were available and 
were required in  order to  defend a B ritish  ship 
which was actually being attacked by pirates a t the 
tim e, entire ly different considerations would arise. 
That, however, is not the case here ; the p la in tiff
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company, realising th a t i f  i t  continues the Chinese 
passenger tra ffic  such continuance w ill almost 
certainly lead to  fu rthe r in terna l piracy, bu t being 
unw illing to  discontinue th a t traffic, has asked the 
Crown to  provide m ilita ry  guards in order to  assist 
its officers and crews in  contro lling the persons whom 
i t  intends to  inv ite  to  become passengers in its 
ships and in preventing those passengers after they 
have been taken on board from  com m itting piracy ; 
»> other words, has asked the Crown by means o f its  
armed forces to  assist i t  to  continue its  Chinese 
Passenger tra ffic  w ith  more safety, and thus enable 
■t to  earn the resulting pro fit. In  the circumstances 
I  entire ly agree w ith  the view expressed by the 
Crown to  the shipowners th a t the provision of 
preventive measures against internal piracy is 
essentially a m atter for the owners and forms no 
part o f the du ty  o f the Crown. I t  would, I  th ink , 
be stretching the d u ty  of the Crown beyond all 
reasonable lim its  to  hold th a t i t  extended to  pro
vid ing m ilita ry  guards on ships belonging to  private 
traders engaged in the Chinese passenger tra ffic  in  
view o f the fact th a t such traders are free to  con
tinue or discontinue th is tra ffic  as they please, and 
tha t the Crown has no r ig h t to  control or interfere 
'with the manner in which th a t business is conducted. 
I  know o f no au thority  which lends countenance 
to the suggestion th a t i t  is the du ty  o f the K ing, 
either as liege lord or as defender o f the realm, to  
Provide m ilita ry  guards fo r the protection o f a ship 
tvhich her owner vo lun ta rily  takes in to  foreign 
Ports w ith  the in tention o f embarking passengers, 
some o f whom to  his knowledge m ay tu rn  ou t to  
be pirates in  disguise.

In  the result, I  have come to  the conclusion th a t 
there was no common law du ty  on the Crown to  
Provide the m ilita ry  guards fo r the p la in tiff com
pany’s ships, and consequently no question as to  
the Crown having demanded payment fo r the 
Performance o f a du ty  which i t  owed by the common 

arises in  th is case. This conclusion, however, 
by no means disposes o f the case. There remains 
the im portan t and d ifficu lt question whether, 
assuming the Crown to  be under no common law 
?uty  to  provide the m ilita ry  guards, bu t having 
!n its  discretion decided th a t i t  was a proper th ing  
I do under the circumstances, the Crown can 
regafiy demand a money payment as a condition 
° f  rendering those services. This question has 
8'ven rise to  an interesting discussion on the 
Question occupied by the Crown in  relation to  the 
royal forces.
, 'bbe contention o f the p la in tiff company, stated 
Portly, was th a t a ll prerogative powers in  relation 

Ibe A rm y  in  tim e o f peace had long since been 
wept away ; th a t the powers exercised by the 
rown in  relation to  the disposition and use o f 
e A rm y in  tim e o f peace a t the present day are 

Purely s ta tu to ry  powers ; and th a t the Crown has 
^s ta tu to ry  du ty  to  exercise those powers whenever 

^?nsiders th a t they ought properly to  be exercised, 
d cannot therefore, in the absence o f express 

a ^ P to ry  au thority , legally demand any payment 
a condition o f such exercise.

^ en suPport o f the proposition th a t i t  is illegal for 
bv<: brown or any other body or person invested 
jP  statute w ith  discretionary powers to  exact 
°n  ri? ' c°I°re officii, Sir Leslie Scott relied m ainly 

be fo llow ing cases : Morgan v. Palmer (sup.), 
"dio16- " as beld th a t the M ayor o f Yarm outh, 
j u .. ln  bis character o f mayor was one o f the 
r i„u ices ° f  peace in and for the borough, had no 
rene demand a sum o f money fo r granting the 

/ i. ," '1 ° t  the annual licence o f a publican ;
'General v. W ilts United Dairies (sup.), 

■fined by the House o f Lords (127 L . T . Rep. 822),

where i t  was held th a t the Food Controller had no 
power to  impose as a condition o f the grant o f a 
licence to  purchase m ilk  in  a certain area a charge o f 
2d. per gallon payable to  h im  by the purchaser ; and 
Brocklebank (T . and J .) L im ited  v. The K in g  (sup.), 
where i t  was held th a t the Shipping Controller had 
no power to  impose as a condition o f the grant o f 
a licence to  sell a ship to  a foreign firm  the payment 
to  the M in is try  o f Shipping o f a percentage o f the 
purchase money.

The basis o f the decisions in  the two last- 
mentioned eases was th a t the demand o f payment 
made by the Crown as a condition o f granting a 
licence amounted to  the levying o f money fo r the 
use o f the Crown w ithou t grant o f Parliam ent con
tra ry  to  the B ill o f R ights and was therefore 
illegal. Lo rd  Buckmaster, in  the W ilts United 
Dairies case (127 L . T. Rep., a t p. 823), says : 
“  However the character o f th is  payment may be 
clothed, by asking your Lordships to  consider the 
necessity fo r its  imposition, in the end i t  must 
remain a payment which certain classes o f people 
were called upon to  make fo r the purpose o f 
exercising certain privileges, and the result is th a t 
the money so raised can on ly be described as a 
tax, the levying o f which can never be imposed 
upon subjects o f th is  country by anything except 
plain and direct s ta tu to ry  means.”

The question whether the principle upon which 
these cases were decided applies to  the facts o f the 
present case depends entire ly upon the nature and 
extent o f the discretionary powers adm itted ly  
exercisable and exercised by the Crown in  relation 
to  the disposal and use o f the A rm y  in tim e o f 
peace. As to  the nature o f these powers Sir Leslie 
Scott has been a t great pains to  demonstrate th a t 
they are purely sta tu tory, fo r which purpose he 
has placed before the court a short h istorical survey 
o f the position occupied by  the Crown in  relation to  
the royal land forces from  the Conquest to  the 
present time, culled from  various well-known 
writers.

A n admirable historical account o f the A rm y in  
a compendious form  is to  be found in the Manual of 
M ilita ry  Law, published by the W ar Office (par
ticu la rly  in  chapter 2, dealing w ith  the history 
o f m ilita ry  law, w ritten  by Lord  Thring, and in 
chapter 9, dealing w ith  the h istory o f the m ilita ry  
forces o f the Crown, w ritten  by Sir H . Jenkyns), 
from  which source I  have taken most o f the 
historical facts to  which I  am about to  refer.

A fte r the Restoration in  1660 considerable 
changes took place in the m ilita ry  system o f th is 
country, and the foundations fo r the present stand
ing A rm y were laid. Among the various Acts 
which were then passed I  need only mention the 
statute o f 13 Car. 2, c. 6, containing the following 
recital, which s till stands unrepealed upon our 
statute book : “  Forasmuch as w ith in  all his 
Majesties realmes and dominions the sole supreme 
government command and disposition o f the 
m ilit ia  and o f a ll forces by sea and land and o f a ll 
forts and places o f strength is and by the lawes o f 
England ever was the undoubted rig h t o f his 
Majesty and his Royall predecessors Kings and 
Queenes o f England and th a t both or either o f the 
Houses o f Parliament cannot nor ought to  pretend 
to  the same.”

One o f the causes which led to  the Revolution in 
1688, no doubt, was the increase in the number o f 
troops raised and maintained by James I I . ,  and to  
prevent trouble arising from  such a cause in  the 
fu ture  the Convention Parliament, when calling 
the Prince and Princess o f Orange to  the throne, 
inserted in  the Declaration o f R ights a declaration 
th a t “  the raising and keeping a standard A rm y
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■within the K ingdom  in  tim e o f peace unless i t  be 
w ith  consent o f Parliam ent is against law.”  This 
declaration was embodied in  the B il l o f R ights 
and in  the firs t M u tiny  Act. I t  has since been 
repeated in  the subsequent M u tiny  Acts and in 
the annual A rm y  Acts down to  the present tim e, 
and the A rm y has since the year 1689 continued to  
exist only by v ir tu e 'o f the annual renewal o f the 
sanction given by Parliament. In  addition to  the 
contro l which Parliam ent then assumed over the 
raising and payment o f the A rm y i t  also secured to  
itse lf fu ll contro l over the discipline requisite for 
the government o f the Arm y.

The various s ta tu tory provisions relating to  
matters o f discipline were fina lly  consolidated in 
the A rm y A ct, which o f itse lf has no force, bu t 
requires (see sect. 2) to  be brought in to  operation 
every year by the annual A rm y A c t ; each o f these 
annual A rm y  Acts contains a preamble reciting 
(inter alia) the illega lity  o f raising or keeping a 
standing arm y in  tim e o f peace w ithou t the consent 
o f Parliament, the necessity o f continuing a body 
o f forces fo r the safety o f the U n ited Kingdom  and 
the defences o f the possessions o f the Crown, the 
number o f such forces required and the necessity 
o f the observance o f an exact discipline, and then 
enacts th a t the A rm y A c t shall be and remain in 
force fo r a period o f twelve months.

As regards the payment o f the A rm y, Parliament 
grants the necessary money on estimates submitted 
by the Crown, bu t the expenditure o f the money 
granted is le ft to  the discretion o f the Crown, 
subject on ly to  audit on the pa rt o f Parliament. 
Under the legislation referred to  a standing A rm y 
has been m aintained in  England w ith ou t in te r
mission since the passing o f the B il l o f R ights. 
As the raising, government, and payment o f the 
A rm y  has always been expressly sanctioned by 
Parliam ent fo r a period o f twelve months a t a 
tim e, the A rm y  m ay properly be said to  be a 
s ta tu to ry  and not a prerogative force, and the 
Crown is under the necessity o f asking annually 
fo r the consent o f Parliam ent to  its  maintenance.

Except in  so fa r as Parliament has by statute 
regulated matters relating to  the raising, keeping, 
and discipline o f the A rm y, however, the Crown 
has retained and exercises many wide and im 
po rtant powers in  relation to the A rm y. I t  was 
by  no mere oversight th a t the preamble to  13 
Car. 2, c. 6, has remained unrepealed, as in 1863 
the whole o f the rest o f the A c t was repealed, bu t 
the declaration as to  the K ing ’s rig h t to  the govern
ment, command, and disposition o f the forces by 
sea and land was expressly le ft standing. I t  is to  
be noted th a t Parliament has never purported 
expressly to  confer upon the Crown any powers o f 
disposing o f or using the A rm y or administering 
its  affairs. When Parliament has given its consent 
to  the raising and keeping o f the A rm y fo r the year, 
i t  leaves the Crown to  exercise its  prerogative 
powers as to  the manner in  which the A rm y is to 
be raised and kept and in  respect o f the disposition 
and use o f the A rm y and the adm inistration o f its 
affairs. The manner in which these powers are 
exercised is constitutionally subject, like the 
exercise o f other prerogatives, to  the advice o f the 
Ministers o f the Crown, o f whom the one pa rticu larly  
responsible fo r  the A rm y was, u n til recently, the 
Secretary o f State fo r W ar. B y  Letters Patent 
dated the 6th Feb. 1904, a ll the prerogative powers 
o f the Crown in relation to  the A rm y, which had 
theretofore been exercised by the Secretary o f 
State, the Commander-in-Chief, and other officials, 
were vested in  the A rm y  Council, to  whom fu rthe r 
powers were transferred by the annual A rm y Act, 
1909, bu t the Secretary o f State fo r W ar remains

responsible to  the Crown and Parliament fo r a ll the 
business transacted by the Council. I t  is un
necessary to  specify the various powers relating 
to  the A rm y  which Parliament has thus ta c it ly  le ft 
to  the unfettered contro l o f the Crown ; i t  is 
sufficient to  state th a t they undoubtedly include the 
organisation, armament, maintenance, disposition, 
and uses o f the standing A rm y in  tim e o f peace.

In  m y opinion, therefore, the powers which the 
Crown exercises as to  the disposition and use o f 
the standing A rm y in  tim e o f peace are powers 
vested in  the Crown by prerogative r ig h t at common 
law, and are not powers conferred upon the Crown 
by statute.

However, the question whether the Crown was 
acting under its prerogative powers or under 
powers conferred upon i t  by statute, when acceding 
to  the request o f the p la in tiff company to  provide 
guards fo r its ships, is, in  m y opinion, not really 
the material question to  be decided in th is case. 
The extent o f the powers exercisable by the Crown 
in relation to  the A rm y  is, in  m y opinion, the same 
whether they are technically prerogative powers or 
s ta tu tory powers. I f ,  contrary to  m y opinion, 
they are s ta tu to ry  powers, Parliament has not 
lim ited  them in  any way save by the enactments 
already referred to  and, except as so lim ited, the ir 
scope must be measured by the powers which were 
vested in  the Crown by prerogative rig h t at the 
tim e o f Charles I I .

This brings me to  the crucial question in the 
present case, whether the powers o f disposition 
and use o f the Royal forces vested in  the Crown 
include a power to  hire out troops to  a B ritish  
company a t its  request fo r the protection o f its 
p roperty and the lives o f its employees. A d
m itted ly , the powers retained by or vested in  the 
Crown, in  relation to  the A rm y, are wide and 
undefined, and unless the pla in tiffs can establish 
th a t these powers do not include a power to  lend 
troops to  a private ind iv idual fo r the protection 
o f himself and his property in consideration o f a 
money payment, or th a t the Crown by providing 
the guards in consideration o f a money payment 
has violated some constitutional principle o f which 
the court can take cognisance, I  th in k  th a t the 
p la in tiff company must fa il on th is appeal. In  m y 
judgment, the powers o f the Crown are wide 
enough to  include a power to  lend troops to  a 
private ind iv idual fo r reward, and the Crown has 
not violated any constitutional principle in  pro
vid ing the guards in  consideration o f a money 
payment. The manner in  which the Crown 
exercises its  powers is not a m atter which can 
be inquired in to  by a court o f law. As Lord 
Kenyon said in  Macdonald v. Steele (Peake, at 
p. 234) : “  H is Majesty’s pleasure supersedes all 
inqu iry , as he has the absolute direction and 
command o f the A rm y. I t  is true Parliament has 
provided a sum o f money, bu t th a t is to  be dis
tribu ted as the K in g  chooses.”  The contention 
th a t the Crown, by imposing, as a condition of 
provid ing the guards, the payment o f a sum of 
money to  cover the ir pay while they are employed 
on th a t service, has attempted to  levy a ta x  on 
the subject w ithou t grant o f Parliament contrary 
to  the B il l o f R ights is, in  m y opinion, not well 
founded. The p la in tiff company was a t lib e rty  to 
carry on its  trade w ithou t any licence or in ter
ference from  the Crown. The Crown was under no 
du ty  to provide the guards ; the p la in tiff company 
was free to  accept or reject the offer made by the 
Crown. The facts o f the present case are quite 
different from  the facts in  the cases upon which 
the p la in tiff company has relied, and the Pr*IKjlP;, 
referred to  by Lord Buckmaster in  the W id*
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United Dairies case (sup.) has no application to  
th is case.

Sir Leslie Scott pu t his case on th is po in t in  the 
form  o f a dilemma. He contended th a t either the 
Crown in its  discretion decided th a t i t  was neces
sary to  provide the guards fo r the protection o f 
the p la in tiff company, in  which case the Crown 
'"'as perform ing a d u ty  which i t  owed to  the 
p la in tiff company, or else the Crown was a t the 
request o f the p la in tiff company making use o f 
the A rm y in  an unauthorised planner, in  which 
■case the contract was void as being contrary to  
public policy. This is the dilemma which, according 
to  the speech o f Lord  Cave in  Glasbrook Brothers 
Lim ited v. Glamorgan County Council (132 L . T. 
Rep., at p. 613 ; (1925) A. C. 270, a t p. 278), was 
put by A tk in , L .J . in  th a t case in  the Court of 
Appeal. The answer given by Lord  Cave to  the 
dilemma so put applies to  the present case. I t  
hy no means follows tha t, because i t  was not the 
d u ty  o f the Crown to provide guards fo r the p la in tiff 
company’s ships, th a t therefore the Crown had no 
power to  provide the guards and to  demand the 
Payment o f a sum o f money in  consideration fo r 
making such provision. I  know o f no au tho rity  
"R ich prevents the Crown, i f  so minded, from  
employing any available soldiers in  tim e o f peace 
as well as in tim e o f war in  rendering services to 
private individuals, o r from  demanding and re
ceiving remuneration fo r any services so rendered. 
I t  m ight form  the subject o f just critic ism  in  the 
House o f Commons i f  the Crown were to  employ 
soldiers gratu itously fo r such purposes, bu t I  see 
m> valid reason fo r holding tha t such employment, 
" d l i  or w ithou t remuneration, is unconstitutional 
o r against public policy.
.. *be only cases to  be found in  the reports where 
ac armed forces o f the Crown have in tim e o f 

Peace rendered services to  private individuals fo r 
mvard are the salvage cases. These cases are not 
_0sely analogous to  the present, although in  some

them the A dm ira lty  has made a claim fo r the 
®.e o f his M ajesty’s ships and in  others the Ad- 
' ra lty  has deducted the pay o f the officers and 
cw employed on the salvage operations from  the 

J " ° uo t recovered by them, bu t some o f the pas- 
_~*Ses in  the judgm ent are not w ithou t interest in 

Rnection w ith  this case.
min? Tfle M ary A nn  (SMP-)> where a demand was 
wh" k f ° r  the remuneration o f salvage services 

Rich had been rendered by the commander and 
“  IT*a *  ° ne tile  Km g’8 ships, Lo rd  Stowell said :
r  Ruoubtedly, the parties m ay fa ir ly  claim a 

Uneration although the ship belongs to  the 
K in C’ ’ aar^ although there is an obligation upon 

*ng s ships to  assist the merchant vessels o f this 
tho t l y ’ ^ et’ w^ en services have been rendered, 
rew- - h °  confer them  are entitled to  an adequate

a Q^e case o f The Lustre (3 Hagg. 154) was where 
nn ” Verdment steamer assisted a merchant vessel 
Rom jRPulat 'on 1° reimburse a ll expenses arising 
Was dainage to  the steamer o r the stores, and i t  
sulvr, ^  t *la t such a stipu la tion was no bar to 
co ge compensation. S ir John N icholl, in  the 
sUt>rv? ° f  k*s judgm ent, said : “  I t  is a mistake to 
b f T *  th a t the public force o f the country is to 
ih d iv T oycd gratu itously in  the service o f private 
these r als mere|y  to  save them  from  expense ; 
Public Verninen t steam vessels are kept fo r the 
empio serv ,ce, and the officers in command cannot 
r isf  them in  the service o f individuals, and thus 

Pu^hc Property w ithou t au thority , or an 
In , ! ! ly  t ° r  a ll expense and damage.”

' vh(;r(» C case o f Ttle Ewell Grove (3 Hagg. 209), 
a merchant vessel was salvaged by a Govern

ment steamer and 200 men, and the court awarded 
1200/. and costs to the salvors, S ir John N icholl said, 
a t p. 224 : “  I t  is true th a t the Rhadamanthus is 
one o f his Majesty’s ships, worked by steam, found 
and paid at the expense o f the public, ye t tha t does 
not give a t it le  to  private individuals to  employ 
and be assisted by them  w ithou t remuneration, any 
more than by any other vessel in  the public service. 
. . . I  have, therefore, no doubt as to  the tit le
o f his M ajesty’s steam vessels, in  the case o f c iv il 
salvage, to  remuneration.”

In  the present case we requested the Attorney- 
General to  procure a search to be made fo r prece
dents both a t the A dm ira lty  and a t the W ar Office 
in  order to  see whether there was any and what 
practice on the pa rt o f the Crown in  regard to 
charging fo r services rendered to  private individuals 
by the naval or m ilita ry  forces. In  response to  this 
request we have been furnished w ith  statements 
on behalf o f the A dm ira lty  and o f the W ar Office. 
The A dm ira lty  statement says th a t services ren
dered to  private individuals fo r payment are subject 
to  varying conditions according to the nature o f the 
service, and tha t in general such services would 
on ly be rendered in special circumstances and in 
response to  a definite request, and generally would 
not be undertaken i f  alternative private or commer
cial facilities were available. I t  also appears from  
th a t statement th a t in  1879 the principle o f charging 
fo r the services o f naval personnel was recognised 
in the Queen’s Regulations (art. 1772), which pro
vided th a t where divers are lent to  effect repairs 
to  merchant ships a charge o f 21 s. a day is to 
be made fo r wear and tear o f the ir dresses and 
apparatus, and in  addition a sum th a t w ill cover 
the pay and allowances o f the persons engaged for 
the tim e they m ay be actually absent from  the ir 
ships. I t  also appears th a t in  times o f strike or 
c iv il commotion naval ratings have been employed, 
in  the absence o f regular workers, on railways in 
manning pumping and power stations, coal-mine 
pumping, machinery, lock gates, tugs and lighters 
conveying petrol, o il, and foodstuffs, and in loading 
and unloading these commodities, fo r which services 
i t  has been the practice to  make a charge on the 
companies concerned based on the wages which 
would have been payable a t current industria l rates 
i f  naval personnel had not been employed, or on the 
actual naval pay and allowances o f the naval 
personnel employed, whichever was the greater 
amount.

S ir Leslie Scott contended tha t the N avy stood 
on an entire ly different footing from  th a t o f the 
A rm y, and th a t what the Crown may have done 
in  exercise o f its prerogative in  the case o f the N avy 
could have no bearing on the question what the 
Crown is empowered to do as regards the Arm y. 
I t  is true  th a t the N avy was never looked upon as 
a menace to  the country like the A rm y  was con
sidered to  be in  the seventeenth century, and tha t 
i t  has never been brought under contro l o f Parlia
ment to  the same extent as the A rm y, ye t the 
preamble o f 13 Car. 2, c. 6, declares the prerogative 
rights o f the Crown in respect o f the forces both 
by sea and on land in  the same terms, and except 
in  so fa r as there are any sta tutory restrictions the 
prerogative powers o f the Crown in relation to  the 
A rm y are the same as those in relation to  the Navy.

The statement from  the W ar Office contains 
many instances o f occasions upon which the W ar 
Office w ithou t s ta tu tory au thority  has received 
payment in respect o f services rendered by the 
personnel o f the A rm y. From  these instances i t  
appears th a t fo r very many years i t  has been the 
practice o f the W ar Office to  demand and receive 
payments fo r services rendered to  foreign countries,
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B ritish  Dominions, Colonies, and private individuals. 
These payments fa ll under fou r heads, namely :
(1) Payments fo r services rendered in ordnance 
factories ; (2) payments fo r services rendered by 
m ilita ry  forces ; (3) payments by Dominions,
colonial and mandated territories, and foreign 
Governments ; and (4) payments in respect o f 
foreign missions.

The instances given include under head (1) charges 
made to  many private individuals and firms for 
goods sold and services rendered ; under head (2) 
charges fo r m ilita ry  protection afforded to  Malta, 
the Ionian Islands, and Ceylon, fo r services rendered 
to  private individuals, companies, and firms during 
the W ar by the Dock Batta lion  and the Transport 
Workers’ Batta lion, fo r services rendered by m ilita ry  
fire brigades, and fo r lending troops to  reputable 
B ritish  film  companies ; under head (3) charges 
fo r B ritish  troops stationed in  the te rr ito ry  o f 
Dominions, colonies, and foreign countries ; and 
under head (4) charges in  respect o f foreign missions, 
a ll o f which (w ith  the exception o f one instance in 
1904 when 10 officers were lent to  the Turkish 
Government fo r services w ith  the gendarmerie in 
Macedonia) were post-W ar missions arising out of 
the W ar.

In  reference to  the W ar Office, i t  is to  be observed 
th a t no case has been found where a m ilita ry  guard 
has been provided fo r the ship o f a trader who for 
his own p ro fit sets out on a hazardous enterprise. 
In  m y opinion, however, the proprie ty o f lending 
troops fo r such a purpose and o f making a charge 
fo r doing so is not a m atter which can properly be 
inquired in to  in  a court o f law. I f  the wide powers 
which the Crown has and exercises w ith  regard to  
the disposition and use o f the A rm y are to  be 
restricted in  any way, th is can on ly be done by 
Parliament. In  view, however, o f what has been 
said in  the course o f the argument, I  would on ly 
add th a t i f  a shipowner asks the Crown to  provide 
armed guards to  assist him  to  contro l the passengers 
whom he invites on board his ship, and the Crown 
accedes to his request, i t  seems only reasonable 
th a t he and not the public should pay fo r tha t 
privilege.

Lastly, i t  has to  be remembered th a t ever since 
Parliament has sanctioned the raising and keeping 
o f a standing A rm y  in  1689 i t  has insisted upon a 
thoroughly open and independent examination o f 
the annual A rm y  estimates and audit o f the A rm y 
receipts and expenditure. A ll receipts in  respect 
o f the A rm y  have to  be applied as an appropriation 
in  aid o f the money provided by Parliament fo r 
th a t service under sect. 2 o f the Public Accounts 
and Charges Act, 1891, and have therefore to  be 
brought in to  the A rm y  estimates. The amount 
which may be appropriated is definite ly lim ited  to 
the sum authorised by Parliament by the Appropria- 
tion  A c t o f the year, and any sum received in  
excess o f th a t amount is surrendered to  the 
Exchequer as an extra receipt.

In  practice the A rm y Council subm it the ir 
estimates to  the Treasury, which critica lly  examines 
them both as to  the estimated expenditure and as to 
the estimated receipts. A fte r approval by the 
Treasury the estimates are submitted to  Parliam ent 
by the Secretary fo r W ar and may be discussed in 
Parliam ent before the granting o f supply and the 
passing o f the Appropriation Act. A fte r the supply 
has been granted the adm inistration o f the moneys 
granted is le ft to  the W ar Office under the direction 
o f an accounting officer, who is responsible to  the 
Treasury and to  Parliament fo r the due adm inistra
tion  o f those moneys. The accounts are audited 
annually by the Comptroller and Auditor-General, 
whose du ty  i t  is to  report to  Parliament any case in

which he considers th a t service has been w rongfu lly 
given, or fo r which inadequate au tho rity  existed, or 
fo r which inadequate or improper payment was 
made. The accounts are then placed before the 
Public Accounts Committee o f the House o f 
Commons.

The sums paid by the p la in tiff company fo r the 
provision o f armed guards on its ships were included 
in  the estimates fo r the years in which they were 
received as an appropriation in aid, and were du ly 
granted by Parliam ent as pa rt o f the supply fo r the 
A rm y  fo r th a t year ; they were subsequently passed 
as proper receipts by the Comptroller and Auditor- 
General. In  the face o f these facts i t  is d ifficu lt to 
see how the contention th a t the Crown has levied 
money fo r its  use w ithou t grant o f Parliament con
tra ry  to  the B il l o f R ights can successfully be main
tained. Moreover, if ,  contrary to m y opinion, the 
sanction o f Parliament were wanted fo r the Crown 
h iring  out troops to  the p la in tiff company and other 
shipowners trad ing in  Chinese waters, such sanction 
is, in  m y opinion, necessarily implied from  the grant 
by Parliament o f the amount received by the Crown 
fo r such hire as p a rt o f the supply fo r the Arm y.

In  the result, fo r the reasons stated, I  have come 
to  the conclusion tha t the decision o f R ow la tt, .1. 
was rig h t and th a t th is appeal should be dismissed 
w ith  costs.

Slesser, L.J. —  In  this case declarations are 
sought against the Crown to  the effect, in  sub
stance, tha t the Crown is not entitled to  charge the 
appellant company fo r the use o f troops employed 
to protect the property o f the company and the 
lives o f the ir employees in circumstances stated by 
m y Lords, which I  do not repeat.

The appellant company seek to  support the ir case 
on three grounds. F irs t, they say th a t the powers 
o f the Crown w ith  regard to the A rm y are by law 
lim ited, and th a t in  particu lar the common law and 
statutes which authorise or require the Crown to 
employ the A rm y  do not authorise i t  to make charges 
fo r the use o f the A rm y. Secondly, they argue that, 
in  any event, even i f  the Crown has a discretion how 
i t  w ill protect the subject, yet th a t discretion should 
not be influenced by any consideration o f the givings 
o f money by the subject or the denial o f such money. 
T h ird ly , i t  is said th a t the Crown has a du ty  to  pro
tect the subject and th a t its  officers cannot properly 
demand money from  the subject, colore officii, as a 
term  o f the performance o f th a t duty.

These three arguments I  propose to  consider in the 
order in which I  have stated them, (a) As regards 
the alleged lim ita tion  o f the prerogative o f the 
Crown in its disposition o f the A rm y. B y  statute 
13 Car. 2, c. 6, i t  is declared th a t “  the sole supreme 
government command and disposition o f the 
M ilit ia  and o f a ll forces by sea and land is, and by 
the lawes o f England ever was the undoubted right 
o f H is Majesty and his Royall predecessors Kings 
and Queenes o f England.”  This declaratory Act 
is s t i l l  law, and, as late as the year 1863, by schedule 
to  the Statute Law  Revision A ct o f tha t year, the 
words in the preamble o f the A c t o f Charles IL  
which I  have quoted, are expressly preserved. 
“  H is Majesty’s pleasure supersedes a ll inquiry, as 
he has the absolute direction and command o f the 
arm y ”  ; per Lord  Kenyon in  Macdonald v. Steele 
(Peake 233, a t p. 234).

The government o f the forces is vested in  the 
Crown, which has power to  make regulations as 
to  command and adm in istra tion : (Halsbury’s Laws 
o f England, vol. 25, p. 37) “  The supreme govern
ment and command o f a ll forces by sea and land 
and o f all forts and places o f strength is vested m
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the Crown by prerogative righ t at common law and 
by statute ”  : (Halsbury’s Laws o f England, vol. 6, 
P. 481). This last quotation cites Comyns’s Digest 
to  the like effect, and although Sir John Comyns 
appears to  lim it  his statement, th a t “  the govern
ment and command o f the M ilit ia  and o f all the 
forces by sea and by land belong only to  the K ing  ”  
(Prerogative— Command o f the Forces, 4 th  edit., 
vol. 6, p. 33), to  prerogative in  respect o f the K in g ’s 
own subjects in tim e o f war, apart from  the legalisa
tion  o f the A rm y  by the A rm y Acts, his submission 
would appear to  be equally true as regards tim e o f 
Peace. I t  is by v irtue  o f his prerogative tha t the 
K ing  by Letters Patent in 1904 constituted the 
firs t A rm y  Council, and i t  is there stated th a t the 
A rm y Council has been constituted “  fo r the adm in
istra tion o f matters pertaining to  our m ilita ry  
forces and the defence o f our Dominions, tha t such 
power and au thority  fo r the purpose as has hitherto 
been exercised under our prerogative ”  by various 
officers. . . . A lthough by sect. 7, sub-sect. (1), o f the 
A rm y A ct express provision is made fo r removing 
doubts as to  the powers o f command vested or to 
be vested in  officers, by sub-sect. (2) o f th a t section 
i t  is expressly provided th a t nothing in  the section 
shall be deemed to  be in derogation o f any other 
power otherwise vested in his Majesty.

Sir Leslie Scott, confronted w ith  the declaratory 
Words o f the A c t o f Charles I I . , sought to  confine 
them to  forces by sea and land existing at the time 
o f the passing o f tha t Act. He argued th a t in  effect 
there were a t th a t tim e no forces by sea and land 
other than the M ilit ia  itself. I t  is true  th a t an A ct 
o f the previous year (12 Car. 2, c. 15) had provided 
fo r the speedy disbanding o f the A rm y, bu t i t  
appears tha t th is  disbanding had not been com
pleted a t the tim e when the Act 13 Car. 2, c. 6, was 
Passed, fo r there are several la ter statutes o f the 
reign o f Charles I I .  dealing w ith  the remnants o f 
the then A rm y : (see Clode, M ilita ry  Forces o f the 
Crown, Appendix 1). B ut, in  any event, whether 
there were or were not a t th a t tim e any forces by 
sea o r land on which the statute could operate, 
other than the M ilit ia , i t  is clear from  the language 
° f  the statute, which is a declaration o f the existing 
Prerogative, tha t the prerogative o f command o f the 
forces by sea or land has always been vested in the 
Crown, th a t i t  would equally apply in  the absence o f 
express s ta tu tory provision to  any forces thereafter 
law fu lly to  be raised.

The language o f the statute which I  next con
sider is the firs t M utiny  A c t (1 W ill. & M., c. 5). 
That Act, which contained provision fo r punishing 
officers and soldiers who should m utiny  or desert 
the ir Majesties’ service, was to continue u n til Nov. 
1689, and it  is significant tha t th a t A ct contains 
no provision fo r amending or repealing the Act o f 
Charles I I .  which had declared the prerogative.

In  1689 was passed the A c t generally known as 
the B ill o f R ights (1 W ill. &  M., sess. 2, c. 2), which 
recites th a t the late K in g  James I I .  “  d id  endeavour 
to  subvert and extirpate the Protestant religion, 
ar>d the laws and lib e rty  o f th is K ingdom  by raising 
pnd keeping a standing arm y w ith in  this K ingdom 
in tim e o f peace w ithou t consent o f Parliament,”  
and declares, among other matters, th a t the raising 
?r keeping o f a standing arm y w ith in  the kingdom 
111 tim e o f peace, unless i t  be w ith  consent o f 
Parliament, is against law. This was by chapter 2. 
%  chapter 4 o f the same session was enacted the 
second M utiny  Act. The position, therefore, in 
1689 was this : A  standing arm y was illegal w ithou t 
Ibe consent o f Parliament, bu t, when once 
Parliament had given its  consent, the standing 
arm y became legal ; there is no indication in 
Ihe statutes th a t the prerogative o f the K ing 
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w ith  regard to  the government or command of 
such a legalised standing arm y was in  any way 
impaired.

I t  is not necessary, in  m y opinion, to  consider in 
detail the subsequent Acts which continued 
annually to  legalise the A rm y. The earlier Acts 
d id  not specify the number o f troops to  be raised. 
This was not done u n til the M utiny  A c t o f 1714, 
and in 1715 power was given to  the Crown to  draw 
up articles o f war for the discipline o f troops in the 
United Kingdom. B u t such articles o f war which 
continue to  have s ta tu tory au tho rity  (see the A rm y  
Act, s. 69) are to  be distinguished from  the K ing ’s 
Regulations, which, w ith  certain exceptions, 
continue to  have force apart from  the au tho rity  o f 
statute. Articles o f W ar are said by sect. 69 o f 
the A rm y A ct to  be for the better government o f 
officers and soldiers, and sta tutory power is given 
by sect. 71 o f the same A ct to  make regulations 
as to  persons to  be invested as officers. These 
regulations now appear among the K ing ’s 
Regulations, bu t the remainder o f the regulations 
have no s ta tu tory au thority  and are made by 
v irtue  o f the prerogative.

I t  is also w orthy o f note th a t the responsibility, both 
to  the Crown and to  Parliament, o f a ll the business 
o f the A rm y  Council borne by the Secretary o f 
State is conferred upon him  by Order in Council 
and not by s ta tu tory provision (see the Order 
in  Council dated the 10th Aug. 1904).

In  place o f the M u tiny  Acts there is now passed 
an annual A rm y A c t which, as a rule, contains 
amendments o f the principal Act, which i t  con
tinues for one year. I t  provides in  its  preamble 
th a t the keeping or raising o f a standing army 
w ith in  the United K ingdom in tim e o f peace, unless 
i t  be w ith  the consent o f Parliament, is against law 
(see the A rm y and A ir  Force Annual A c t 1931), 
and provides th a t the A rm y A c t and the A ir  Force 
A c t shall be and remain in force during the periods 
thereafter mentioned and no longer unless provided 
by Parliament. There follows a period to  the 
30th A p ril 1932, in  Great B rita in  and Northern 
Ireland, the Channel Islands, and the Isle o f Man, 
w ith  different provisions elsewhere : see sect. 2, 
sub-sect. (1) (a) and (6).

This short investigation o f the history o f the 
relations o f Parliament and the A rm y shows clearly 
th a t a t no tim e has Parliament derogated from  
the prerogative w ith  regard to  the command o f 
the forces as i t  was declared in the tim e o f Charles I I .  
I t  has declared the standing A rm y illegal in tim e 
o f peace w ithou t the consent o f Parliament, but 
has abstained from  interfering w ith  the command 
by the Crown over a legalised army.

In  so fa r as practice is to  be considered in  such a 
connection, the memorandum w ith  which we were 
furnished by the W ar Office makes i t  clear tha t 
moneys have from  tim e to  tim e been received by the 
Crown w ithou t s ta tu tory au thority  fo r m ilita ry  pro
tection. In  1846 from  M alta and Ceylon and the 
Ionian Islands ; from  the old East Ind ia  Company ; 
during the late W ar the service o f Dock Battalions 
and Transport Workers’ Battalions were charged for, 
so also were soldiers released for c iv il work, and 
charges have been made fo r m ilita ry  fire brigades, 
regimental bands, fo r the use o f troops employed by 
film  companies, and for the guard a t the Bank o f 
England.

I t  is stated th a t from  tim e to  tim e almost every 
Colony has in one way or another made payments to 
the B ritish  Exchequer in  respect o f B ritish  troops 
stationed in its  te rrito ry . Payments have been 
made for the extra cost o f B ritish  forces in Iraq 
and in  Palestine, by the Governments o f those 
countries ; by the Egyptian Government, and by

Q Q
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certain foreign commissions and boundary com
missions. None o f these payments was authorised 
d irec tly  or ind irectly  by statute. I f  Sir Leslie Scott’s 
argument is correct, the whole, or most o f them, 
would be contrary to  law. Indeed, u n til the 
present case, I  do no t know th a t i t  has ever been 
questioned th a t the Crown has the r ig h t to  receive 
payments fo r the use o f troops used in  one way or 
another by private persons or foreign Governments 
or Dominions o f the Crown. I t  was a t one tim e 
suggested in  argument th a t Parliam ent would lose its  
financial control i f  the Crown received these 
.moneys, bu t i t  has been made clear to  us th a t the 
provisions o f the Appropriation Acts guard against 
any such contingency. A ll the receipts resulting 
from  the use o f the A rm y  are brought in to  the 
appropriation account, and although the sums so 
received are not always paid d irectly  in to  the 
Exchequer, the Treasury, acting under the au thority  
o f  the Public Accounts and Charges A c t 1891, 
allows the department, instead o f paying such 
receipts in to  the Exchequer, to  use them  to  defray 
the expenditure o f the year so fa r as they suffice 
to  meet it .

Parliament, on being shown th a t the department 
requires to  spend a certain sum bu t th a t receipts 
from  fees, &c., w ill amount to  a smaller sum, 
grants the difference, together w ith  au tho rity  to 
use the sum received from  the fees, and therefore 
the department is lim ited  to  the gross expenditure 
from  the sums granted and the fees, and is financially 
in exactly the same position as i f  they had asked 
Parliament fo r the whole sum and paid the fees 
in to  the Exchequer. The practice has varied 
from  tim e to  tim e, bu t the system o f appropriation 
in aid, operating as I  have described, removes all 
chance o f the Crown receiving moneys which w ill 
not be under the contro l o f Parliam ent : (see 
May’s Parliam entary Practice, 13th edit., p. 396, 
et seq.

For a ll these reasons, I  am o f opinion tha t, once 
Parliament has sanctioned the A rm y for a period 
o f one year, there is no sta tu to ry  lim ita tion  on the 
rig h t o f the Crown, acting under its  prerogative o f 
command and disposition o f the forces, to  make 
i t  a condition o f the supply o f troops fo r a particular 
purpose th a t a charge shall be made fo r them.

(b) In  regard to  the suggested influence o f the 
Crown’s discretion by considerations o f the possi
b i lity  o f the receipt o r denial o f money. On th is 
m atter there is li t t le  direct au thority  ; the assump
tion  th a t the Crown is entitled to  make a stipu la tion 
th a t when a Government steamer assists a merchant
man i t  shall be reimbursed a ll expenses arising from  
damage to  the government steamer is to  be found 
in  the case o f The Lustre (sup.), in  which S ir John 
N icholl, in  the course o f his judgment, said : “  I t  
is a mistake to  suppose th a t the public force o f 
the country is to  be employed gra tu itously  in the 
service o f private individuals merely to  save them 
from  expense.”  This was clearly a case where the 
discretion whether the government steamer would 
o r  would not be employed in a pa rticu la r m atter o f 
salvage was decided upon an express stipulation 
th a t the owners and underwriters would be answer- 
able fo r certain payments. So also in  The Ewell 
Grove (sup.); la ter authorities and statutes as to  
salvage, such as the case o f The Cargo ex Ulysses 
(sup.), do not, in  m y view, affect the principle.

I f  the argument o f the appellants here were 
right, such a consideration was improper, for, as 
was stated by Lord Stowell, in  The M ary Ann  
(sup.) : “  There is an obligation upon K in g ’s ships 
to  assist the merchant vessels o f th is country.”  
In  th a t case, salvage remuneration was claimed 
A fter service had been rendered, but in The Lustre

(sup.) a stipulation fo r payment to  cover damage 
was made before the commander exercised his 
discretion to  allow the use o f the ship.

In  C h itty  on Prerogative o f the Crown, 1820, 
p. 6, i t  is said : “  In  the exercise o f his lawful 
prerogatives an undoubted discretion is, generally 
speaking, allowed to  the K ing  ”  ; and at p. 44 : 
“  The K ing  is at the head o f his A rm y  and Navy, 
is alone entitled to  order the ir movement, to  regulate 
the ir in ternal arrangements as m ay seem to  his 
Majesty most consistent w ith  po litica l proprie ty.”  
According to  Blackstone (8th ed it., vol. 1, p. 251) : 
“  In  the exertion o f those prerogatives which the 
law has given him, the K ing is irre fu table and 
absolute, according to  the forms o f the constitution. 
And yet, i f  the consequence o f th a t exertion be 
manifestly to  the grievance and dishonour o f the 
Kingdom, the Parliament w ill call his advisers to  a 
just and severe account.”

“  Prerogative is the discretionary power for 
acting fo r the public good ”  (Locke on Government, 
2, par. 166), quoted by Blackstone, ib id. “  The 
K ing  has the sole power o f raising and regulating 
fleets and armies.”  “  He is firs t in  m ilita ry  com
mand, w ith in  the kingdom ”  (Blackstone, ib id ., 
p. 262). “  I t  is true th a t the prerogative is created 
and lim ited by the common law and th a t the 
Sovereign can claim no prerogatives except such as 
the common law allows ”  (Comyn’s Digest, Pre
rogative). “  B u t in  so fa r as such prerogative 
includes the government o f the A rm y, the court 
cannot consider the proprie ty  o f its  exercise. Upon 
any doubtfu l point o f prerogative the Crown and 
its  Ministers must bow to  the decision o f the legal 
tribunals (Halsbury’s Laws o f England, vol. 6, 
p. 382). B u t, in  so fa r as, in  m y view, the powers 
here under consideration are w ith in  the prerogative, 
the function o f the court is exhausted in so deciding.

I  am o f opinion th a t a declaration cannot be 
made against the Crown if ,  in  its  discretion, it  
refuses the provision o f m ilita ry  protection to  a 
subject unless such protection is paid fo r by the 
subject.

(c) Lastly, I  have to  consider whether the Crown 
or its  m inisters can demand money from  the subject 
colore officii as a term  o f the performance o f the 
d u ty  o f protection.

In  order to  determine th is m atter i t  is necessary 
firs t to  consider whether the Crown has a du ty  to 
protect the subject, and, i f  so, what is the nature 
o f tha t du ty. I t  is not suggested by S ir Leslie Scott 
tha t the du ty  fo r which he contends is one d irec tly  
enforceable by the subject by process o f law. I t  
is, he says, a du ty  o f imperfect obligation. The 
best passage fo r his purpose is th a t o f B re tt, L .J . 
in  Attorney-General v. Tomline (42 L . T . Rep. 
a t p. 883 ; 14 Ch. D iv . a t p. 66), in  which he uses 
the phrase “  D u ty  o f im perfect obligation.”  The 
du ty  there under consideration was the d u ty  to 
protect the realm from  the inroads o f the sea. He 
says : “  Supposing th a t the K ing  were to  neglect 
th a t du ty, I  know no legal means— th a t is, no 
process o f law— common law or statute law— by 
which the Crown could be forced to  perform  that 
du ty. I t  is a righ t which as against the Crown the 
subject has no means to  enforce. Nevertheless, the 
righ t exists.”  In  the Isle o f E ly  case (10 Rep. 141«) 
Coke, C. J. said : “  The K ing ought o f rig h t to 
save and defend his realm as well against the sea 
as against the enemies, protectio trahit subjectionem 
et subjectio protectionem, th a t i t  should not be 
drowned or wasted.”  A  declaratory statute, 23 
Henry V I I I ,  chap. 5, says : “  B y  reason o f our 
d ign ity  and prerogative royal, we are bound to 
provide fo r the safety and preservation o f our 
Realm o f England.”  The rig h t to  protection is
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not necessarily lim ited to  the realm. “  The pro
tection and government o f the K ing is general over 
a ll his dominions. . . . Seeing power and pro
tection draweth ligeance . . . extendeth out of 
England, th a t ligeance cannot be local, or confined 
w ith in  the bounds thereof ”  : per curiam  in  Calvin’s 
case (4 Coke 9) (see per Cockburn, C.J. in  Reg. v. 
Keyn (2 E x. D . 63, a t p. 236) and 1 Blackstone, 
p. 364). B u t Cotton, L .J ., in  Attorney-General v. 
Tomline (sup.) expressly pointed out th a t the du ty  
or obligation o f the Crown was one which the 
subject could not enforce (42 L . T . Rep. a t p. 
884 ; (14 Ch. D iv . at p. 70) “  For th is  reason 
only, th a t the Crown is not amenable to  the 
jurisd iction o f the court, and any default o f du ty  
on the p a rt o f the Crown cannot be made the 
ground o f an action.”

The question then arises whether the many 
authorities which decide th a t money cannot be 
demanded colore officii have any application to  a 
case where there is no enforceable du ty , the per
formance o f which can be refused unless payment 
is made. In  the Attorney-General v. W ilts United 
Dairies (sup.), Lo rd  Buckmaster pointed out 
th a t no enactment enabled the Food Controller 
to  levy any sum o f money on any o f his M ajesty’s 
subjects. That was a case where the Food Con
tro ller, an official having power under the Defence 
of the Realm Acts to  make orders regulating the 
supply o f m ilk  products, obtained an agreement 
from  the subject th a t in  consideration o f the issue 
o f a licence to  deal in  m ilk  he would pay a certain 
sum to  the Food Controller. In  the Court of 
Appeal Bankes, L .J . said : “  I t  is not disputed for 
the Crown th a t the Food Controller could not 
w ithou t Parliam entary au tho rity  impose the 
charge complained of.”  A tk in , L .J . points out 
th a t by the B il l o f R ights no money can be levied 
for or to  the use o f the Crown except by grant of 
Parliament. See also Brocklebank (T . and J.) 
Lim ited v. The K in g  (sup.), where the Shipping 
Controller was sim ilarly held not to  be entitled 
to charge fo r granting a licence.

Other cases, such as Wathen v. Bandys (2 Camp. 
640) (a case o f a sheriff being under a du ty  to  erect 
hustings not being liable to  charge candidates w ith  
expenses, being pa rt o f a du ty  upon him  in 
executing a w r it  to  return members to  Parliament), 
Morgan v. Palmer (sup.) (in which a justice o f the 
Peace sought a fee for renewing a licence o f pub
licans), Steele v. W illiam s (sup.) (where a parish 
clerk sought illegally to  make charges for extracts 
from a register book), Snowdon v. Davis (1 Taunt. 
858), a ll establish the proposition stated by Baron 
M artin in  Steele’s case (sup.) th a t a person who 
^legally takes money under cover o f an A c t o f 
Parliament is liable to  be sued fo r it .  A ll these 
cases depended upon a du ty  existing in some 
Person arising from  his office, which du ty  th a t 
Person refuses to  perform unless he receives pay
ment. In  so fa r as there is here no enforceable 
?uty in the Crown or its  officers to  use the troops 
ln any particu lar way or a t all, these cases do not 
aPpear to  me to  assist the appellants.
_ In  Glasbrook Brothers v. Glamorgan County 
Council i t  was argued th a t as there was a du ty  
° n the police to  provide protection, the discretion 
?s to  the way th a t should be done was no t to  be 
b°Ught or sold. Lord  Cave (132 L . T. Rep., a t 
P- 613 ; (1925) A . C., a t p. 279) points out th a t 
Power m ay exist where there is no absolute duty, 
tila t  i s the present case, and th a t where there is 
n°  absolute du ty  a demand for payment is not 
I'ccessarily contrary to  public policy. The du ty  

ere> being o f imperfect obligation, is not so absolute 
as to  preclude a charge. I  would add tha t, in

any event, I  have grave doubts whether the du ty 
o f imperfect obligation to  defend the subject from  
enemies by the use o f troops extends to  the sup
pression o f p iracy on the seas. B y  11 &  12 W ill. 3, 
c. 7, s. 11, an A c t fo r the more effectual suppression 
o f piracy, specific power is given to  the judge o f 
the H igh Court o f A dm ira lty  and other persons to  
raise and levy upon the owners o f a ship and goods 
defended by officers, seamen, and mariners against 
pirates, enemies, or sea rovers, money to  be dis
tribu ted  among the defenders, the widows and 
children. And, although for certain statutory 
purposes a p irate is to  be deemed to  be an enemy 
(Naval Discipline Act, 29 &  30 V ie t. c. 109, s. 49), 
ye t the definition o f a pirate stated in  Hawkins’s 
Pleas o f the Crown, chap. 20, a t p. 251, s t ill stands, 
“  th a t a pirate is one who, to  enrich himself, e ither 
by surprize or open force, sets upon merchants or 
others trad ing by sea, to  spoil them  o f the ir goods 
or treasure. . . .  A  pirate, a t the common 
law, is a person who commits any o f those acts o f 
robbery and depredation upon the H igh Seas, 
which, i f  com m itted on land, would have amounted 
to  felony there.”

Were there no other obstacle in  the way in  the 
argument o f the appellants in  contending fo r the 
du ty  o f the Crown, th is consideration would have 
to  be considered ; whether the obligation o f the 
Crown, such as i t  is, to  protect the subject extends 
to  a protection against pirates upon the high seas, 
and, i f  so, whether i t  is not a du ty  cast upon the 
N avy and not the Arm y.

The du ty  o f the K ing  to  protect his subjects is 
stated in  C h itty  on Prerogative thus : “  Pro
tection, th a t is the security and governance o f his 
Dominions according to  law, is the du ty  o f the 
Sovereign.”  Blackstone, p. 262, indicates tha t 
monarchical government has fo r one o f its  purpose- 
the protection o f weakness o f individuals by the 
un ited strength o f the community. B u t as regards 
the du ty  o f protection by sea, I  do not know t t i  _ 
such a du ty  can be pu t higher than is stated by 
Lo rd  Stowell in  The M ary  A nn (sup.), th a t there 
is an obligation upon K in g ’s ships to  assist the 
merchant vessels o f th is  country ; see also the 
observations o f Sir J. Hannen in  The Cargo ex 
Ulysses (6 Asp. Mar. Law Cas. 355 ; 60 L . T. Rep. 
a t p. 112 ; 13 Prob. D iv . a t p. 208), which indicate 
th a t the A dm ira lty  is the normal protector o f the 
subject against pirates. P iracy is robbery w ith in  
the ju risd iction o f the A dm ira lty  : Attorney- 
General fo r  Hong-kong v. Kwok-a-Sing (sup.), Bex 
v. Dawson (13 State Trials 454).

I  can find  no obligation upon the A rm y to  
protect merchant ships. I f  there be any such 
du ty  in  the Crown, i t  would appear to  be imposed 
not upon the A rm y bu t upon the sea forces o f the 
Crown, for the use o f which there is no complaint 
as to  charge in  the present case. In  any event, 
in  such a case i t  is fo r the Crown to  decide what 
resources in  its  armoury, naval or m ilita ry , i t  w ill 
employ.

For a ll these reasons I  am o f opinion th a t th is 
appeal must be dismissed.

Appeal dismissed.

Solicitors for the appellants, Thompson, QuarreU, 
and Co.

Solicitor fo r the respondent, Treasury Solicitor.
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A p r i l  25 and  26, 1932.

(Before Scrutton, Greer and Slesser,
L .J J .)

Leon and others v. Casey, (a)

appeal from the  k in g ’s bench d iv is io n .

Insurance  (m arine )— Practice— Discovery— R isk  
insured covering sea and land trans it— W are
house to warehouse clause included— Loss by 
f ire  on land trans it— Whether r is k  a m arine  
insurance— Order fo r  discovery o f sh ip ’’s papers.

Roods were insured fo r  the voyage fro m  Cairo to 
J a ffa  by a named steamer. The p o licy  also 
contained a warehouse to •’varehouse clause. 
On the land trans it fro m  Cairo to A lexandria  
by motor lo rry , the goods were burn t. A n  
order fo r  discovery o f sh ip 's  papers having  
been made,

H e ld , that the p o licy , being substantia lly  a m arine  
po licy , the order fo r  discovery o f sh ip 's  papers 
had been r ig h tly  made.

H a rd in g  ». Bussell (10 A sp. M .  C. 50 ; 92 L . T . 
Rep. 531 ; (1905) 2 K .  B . 83) followed.

Appeal f ro m  a n  o rd e r o f  M a c K in n o n , J . ,  d a te d  
th e  1 1 th  A p r i l ,  m a de  in  C ham bers . T h e  p la in t i f f ’s 
c la im  as endorsed  o n  th e  w r i t  w as “  fo r  th e  loss 
b y  f ire  o f  goods in  t r a n s i t  b y  lo r r y  f ro m  C a iro  to  
A le x a n d r ia , o n  o r  a b o u t th e  9 th  J u n e  1931, in s u re d  
u n d e r a p o lic y  o f  in su ra n ce  d a te d  th e  2 4 th  J u ly  
1931 a n d  su b sc rib e d  b y  th e  d e fe n d a n t a n d  o th e r  
u n d e rw r ite rs . T h e  p la in t i f f ,  E s th e r C resp in , sues 
as assignee o f  h e r  c o -p la in t if fs .”  T h e  d e fe n d a n t 
w as a n  u n d e rw r it in g  m e m b e r o f  L lo y d s . T h e  r is k  
co ve re d  in  th e  p o lic y  w as “  f ro m  C a iro  to  J a ffa  
in  th e  g o o d  s h ip  Lotus." T h e  p o lic y  a lso in c o r 
p o ra te d  a w arehouse to  w arehouse c lause . O n  th e  
5 th  J u n e  1931 a c e r t if ic a te  o f  in su ra n ce  w as issued 
to  th e  p la in t i f fs  a t  A le x a n d r ia  in  re sp e c t o f  a ca rgo  
o f  h o s ie ry  a n d  c o tto n  goods w h ic h  w as in s u re d  fo r  
2257/. W h ile  th e  goods w e re  b e in g  co n ve ye d  
be tw e e n  C a iro  a n d  A le x a n d r ia  b y  m o to r  lo r r y  o n  
th e  9 th  J u n e  1931 th e  lo r r y  c a u g h t f ire  a n d  th e  
goods w e re  d e s tro ye d . O n  th e  1 1 th  A p r i l  1932 
M a c K in n o n , J . m a de  th e  u su a l o rd e r fo r  d is c o v e ry  
o f  s h ip ’ s pape rs  b y  th e  p la in t i f fs .

T h e  p la in t i f fs  appea led .

I I .  C. Robertson f o r  th e  a p p e lla n ts .

W. L . M c N a ir  fo r  th e  re sp o n d e n t.

Scrutton, L.J.— T h is  is  a n  a p p e a l f ro m  an  o rd e r 
o f  M a c K in n o n , J .  o n  a w r i t  a g a in s t L lo y d ’ s u n d e r
w r ite rs  e n d o rs e d : “  T h e  p la in t i f fs ’ c la im  is fo r  
th e  loss b y  f ire  o f  goods in  t r a n s i t  b y  lo r r y  f ro m  
C a iro  t o  A le x a n d r ia  o n  o r  a b o u t th e  9 th  J u n e  1931, 
in su re d  u n d e r a  p o lic y  o f  in su ra n ce  d a te d  th e  2 4 th  
J u ly ,  1931, a n d  su b sc rib e d  b y  th e  d e fe n d a n t a n d  
o th e r  u n d e rw r ite rs . T h e  p la in t i f f ,  E s th e r  C resp in , 
sues as assignee o f  h e r  c o -p la in t i f fs .”  O n  t h a t  w r i t  
M a c K in n o n , J .  has o rd e re d  w h a t is  k n o w n  as an  
a f f id a v it  o f  s h ip ’s papers . T h e  p la in t i f fs  appea l 
on  th e  g ro u n d  t h a t  th is  w as n o t  a case fo r  an  
a f f id a v it  o f  s h ip ’ s pa pers , b u t  a  case in  w h ic h  th e  
o rd in a ry  o rd e r fo r  d is c o v e ry  o u g h t to  be m ade .

(a) Reported b y  E d w ard  J . M . Ch a p l in , Esq., Barris ter-a t- 
Law.

I  need hard ly  explain th a t whereas the ord inary 
order fo r discovery is made a fte r pleadings and 
relates on ly to  documents which are or have been 
in  possession o f the p la in tiff, an order fo r ship’s 
papers goes very much farther and requires the 
p la in tiff to  produce from  a ll persons who have 
any interest in  the adventure— not in  the policy 
bu t in  the adventure— any m aterial documents 
which are in  the ir possession o r to  show th a t he 
has endeavoured to  get bu t has no t succeeded in 
getting them. People not accustomed to  marine 
insurance have always fe lt a d ifficu lty  in  under
standing why th is  d is tinction should be made and 
have tr ie d  to  restric t i t  as much as possible ; and, 
in  m y view, i t  has always been logica lly d ifficu lt 
to  account fo r the cases in which the order must 
be made and the cases in  which i t  need not be 
made.

The origin o f the order for ship’s papers goes 
back to  the tim e o f Lo rd  Mansfield. In  those days 
common law courts d id  not order discovery, and 
i f  you wanted to  obtain discovery o f the papers 
in  possession o f the other side you had to  apply 
fo r a b ill in  equ ity  and get discovery in  equity, and 
very frequently an action in  the K in g ’s Bench was 
delayed while equ ity  proceedings were going on. 
P a rtly  in consequence o f th a t and p a rtly  in  conse
quence o f the fac t th a t insurance has always been 
said to  be a transaction invo lv ing the utm ost good 
fa ith , where the assured is bound to  communicate 
everything in  his knowledge to  the insurance 
company, both a t the inception o f the risk and at 
every subsequent proceeding during the risk— for 
instance, where he makes a claim— the K in g ’s 
Bench courts have invented the order fo r ship’s 
papers which is made as soon as the w r it  is issued 
in  an action on a po licy o f marine insurance. The 
pa rticu la r case which is always referred to, 
Goldschmidt v. M a rry  at (1 Camp. 559), shows 
what was happening because there the p la in tiff 
desired to  get his case advanced so th a t he m ight 
go to  tr ia l w ithou t the b ill o f discovery in  equity 
being filed, and there was a discussion there by  the 
judges in  which doubts were expressed as to 
whether th is  order fo r ship’s papers was one which 
was usually made and ought to  be made. In  th a t 
case i t  w ill be seen th a t Sir James Mansfield sent 
Mr. Campbell, who was then a reporter in  the 
Court o f K in g ’s Bench, to  inquire from  the court 
w hat the practice was upon the subject, and Mr. 
Campbell having done so came back and reported 
in  these terms : “  Campbell, upon his return,
certified, th a t Lo rd  Mansfield had la id  i t  down 
as a rule, th a t, although he would not w a it fo r any 
proceedings in  equity, he would on no account 
take a cause ou t o f its  course a t n is i p rius  fo r the 
purpose o f defeating them  ; and th a t the same rule 
had been observed by his tw o noble and learned 
successors, Lo rd  Kenyon and Lo rd  Ellenborough. 
The report then proceeds : “ In  the course o f the 
discussion i t  was stated, on the pa rt o f the de- 
fendants, th a t they had applied to  M r. Justice 
Heath fo r an order upon the p la in tiff to  produce 
upon affidavit a ll the papers in  his possession con
cerning the cause, bu t th a t th a t learned judge had 
refused to  make any order, except fo r the pro
duction o f specific papers mentioned by  the de
fendant, or, generally, fo r a ll papers w ithou t any 
a ffidavit. Sir James Mansfield s a id : “  I  have
great d ifficu lty  in  believing th is  statement to  be 
correct. I  have made f i f ty  such orders since 1 
became Chief Justice o f th is  court. I  was, to  be 
sure, a good deal surprised when they  were f|rs,; 
applied for, as nothing o f the sort was known when 
I  practised in the K in g ’s Bench. B u t I  consulted
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the other judges, and found they had become 
extrem ely common. I  th in k  they have been very 
properly introduced, as they often obviate the 
necessity o f going in to  a court o f equity, and save 
n great deal o f delay, expense, and litiga tion . 
W ithou t requiring the p la in tiff to  produce the 
Papers on a ffidavit, the order would be nugatory. 
He would on ly  select such as could be o f no use 
to  the opposite pa rty . N or would i t  answer to  
lim it  the order to  such papers as are specifically 
named, since there m ay be others which the p a rty  
has not the means o f describing, and which may 
be got a t through the medium o f a court o f equity.”  

From  th a t tim e there has been a regular practice 
in  cases concerning policies o f marine insurance, 
° r , as one m ay also express it ,  in  adventures in 
vo lv ing marine insurance, to  make an order, as 
soon as the p la in tiff has issued his w r it, th a t he 
shall disclose to  the other side a ll m aterial documents, 
not on ly those which he has in  his own possession, 
bu t those which persons interested in  the adventure 
'—not merely interested in  the po licy bu t interested 
in the adventure— must also have in  th e ir pos
session. I f  he cannot get the other documents 
he m ust show on a ffidavit th a t he has been unable 

get them.
A t th a t tim e insurance was almost entire ly marine. 

Then the big companies came in to  existence and 
L lo yd ’s confined themselves to  marine insurance ; 
nnd i t  was no t u n til enterprising underwriters at 
L loyd ’s began insuring a ll sorts o f risks which the ir 
predecessors never thought of, such as th a t a cricket 
match would no t be spo ilt by  rain, th a t servants 
would be fa ith fu l and no t com m it frauds con
cerning the ir master’s money, excess o f bad debts, 
and so on, th a t a large volume o f insurance grew up 
which was not marine in  any sense, and in  which 
fhe adventure never involved any marine risk.

When the Judicature A c t came in, and rules 
were made under it ,  i t  was held by  some o f the 
Judges th a t the order fo r ship’s papers had been 
superseded b y  the rules made under th a t Act, 
aud in the case o f Fraser v . Burrows (2 Q. B. D iv . 
®24), Cleasby, B ., having made an order in  chambers 
staying proceedings, was reversed by  tw o judges 
°n  the ground th a t the Judicature A c t had swept 
uway the order fo r ship’s papers and superseded i t  
by the procedure under the Judicature Act. B u t 
m a case w ith in  s ix months o f th a t order ( West of 
England Bank v . Canton Insurance Company, 2 Ex. 
U iv . 472), another order in  chambers to  the same 

came before K e lly , C.B. s ittin g  w ith  Cleasby, 
L- K e lly , C.B., who had been a pa rty  to  the 
Previous case, was instructed by  Cleasby, B. and 
'hanged his m ind, saying th a t the order for ship’s 
Papers continued. In  the case th a t has been cited 
by MacKinnon, J. (Graham Jo in t Stock Shipping  
'■o nip any v. Motor Union insurance Company, 
15 Asp. M. C. 445; 126 L . T . Rep. 620 ; (1922) 
1 K . B. 563) th is  court said again, i t  being apparently 
becessary to  say it ,  th a t Fraser v . Burrows (sup.) 
Was wrongly decided, and th a t the order fo r ship’s 
Papers continued in  its  old form . In  th a t particu lar 
ease the court declined to  make any order to  
Produce the ship’s papers re la ting to  the ship which 

as in fact found to  have been scuttled.
As the scope o f insurance grew a t L lo yd ’s, other 

questions began to  arise. Before I  go in to  th a t I  
bght to  say perhaps th a t B re tt, L .J . in  China 

jfuhspacific  Steamship Company v . Commercial 
^ wion Assurance Company (45 L . T . Rep. 647 ; 
. M. B. D iv . 142) gave the reasons fo r the order 
° r  ship’s papers and A. L . Sm ith, L .J . repeated 
bem in the case o f China Traders' Insurance 
0rnpany Lim ited  v. Royal Exchange Assurance

Corporation (8 Asp. M. C. 409 ; 78 L . T. Rep. 783 ; 
(189812 Q. B. 187). The extension o f insurance from  
marine insurance to  insurance fo r semi-marine 
or other than marine risks soon began to  raise 
the question how fa r the order fo r ship’s papers 
extended. Logica lly  i t  has always seemed to  me 
th a t i f  the justification o f the order fo r ship’s 
papers was the du ty  to  disclose on the pa rt o f the 
assured, the order fo r ship’s papers ought to  extend 
to  a ll insurances. B u t the development has not 
been logical. The reason given fo r the order for 
ship’s papers applies equally to  many other insur
ances, b u t i t  has not been extended beyond policies 
o f marine insurance. As fa r as I  know, the firs t 
case in  which the question arose was Henderson v. 
Underwriting and Agency Association L im ited  (64 
L . T. Rep. 774; (1891) 1 Q. B . 557), and one o f 
the difficulties in  th a t case, so fa r as I  can recollect, 
was th a t no one knew exactly how the papers were 
conveyed ; they were insured by  the good ship Post 
Office Conveyances from  Cadiz to  A lexandretta 
on the coast o f Syria. O f course, i t  is obvious th a t 
there is no line running from  Cadiz to  A lexandretta; 
they are both ra ther ou t o f the way places, and there 
is a perfectly good way o f trans it by sea the whole 
way, and in  m y recollection o f the case there was no 
particu lar evidence as to  how the good ship Post 
Office Conveyances was going to  carry the papers 
which were insured from  Cadiz to  A lexandretta. 
B u t coming before Cave, J. and Jeune, J . (as he 
then was), a compromise order was m ade; the 
order fo r ship’s papers was not made, bu t an order 
fo r discovery before pleadings was made, giving 
some effect to  the du ty  o f the assured to  disclose, 
bu t not the fu ll effect th a t would be given by  an 
order fo r ship’s papers.

Henderson's case (sup.) was followed by a case 
before Kennedy, J. (Village M a in  Reef Gold M in in g  
Company v . Stearns, 5 Com. Cas. 246), in  which 
goods were insured from  the mines in  South A frica 
to  London; the loss there occurred on the ra ilw ay 
going down to  the po rt o f shipment, and Kennedy, J. 
purported to  fo llow  the decision in  Henderson's 
case (sup.). The next case came before Mathew, 
L .J . The case which came before h im  in Harding  
v . Bussell (10 Asp. M. C. 50 ; 92 L . T . Rep. 531 ; 
(1905) 2 K . B . 83) concerned goods in  trans it from  
various places in  England, the farthest being H u ll, 
to  various ports, London or Southampton, and 
thence by sea to  South A frica, and i t  was argued 
th a t as the po licy was p a rtly  fo r land trans it, an 
order fo r ship’s papers ought no t to  be made. There 
is a s light difference in  the report o f th a t case as 
between the Commercial Cases report (10 Com. 
Cas. 184) and the report in  the Law Reports. In  
the report in  Commercial Cases, Mathew, L .J . 
said a t p. 188 : “  As I  have said, the rule equally 
applies where the trans it, though p a rtly  by land, is 
covered by a po licy such as a po licy in th is  form, 
which is substantia lly a po licy o f marine insurance. 
I  am, therefore, unable to  concur in  the decision o f 
Kennedy, J. in  Village M a in  Reef Gold M in in g  
Company v . Stearns (sup.), or o f the D ivisional 
Court in  Henderson v. Underwriting and Agency 
Association L im ited (sup.) i f  the la tte r case is to  be 
regarded as a departure from  the ord inary practice. 
I  can see no reason why the ord inary practice 
should not be followed, though part o f the trans it 
covered by the po licy be by land.”  T ha t is reported 
not quite so strongly in  the Law Reports— whether 
Mathew, L .J . revised the report I  do not know—  
some judges do, some judges do not— b u t the 
passage in the Law Reports as to  Henderson's case 
(sup.), on p. 86, is th is  . “  I f  I  were called on to  
express an opinion I  should doubt whether the
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decision was a correct one. I t  appears to  have 
influenced m y brother Kennedy in  the case th a t 
came before him , and he appears to  have treated 
i t  as an au tho rity  th a t wherever any portion o f the 
venture is a trans it by land there is no rig h t to  an 
affidavit o f ship’s papers. In  th a t view I  cannot 
concur. As I  have said, the reasons fo r ordering 
an affidavit o f ship’s papers apply equally in a case 
where a pa rt o f the trans it is by land. The other cases 
which were cited as authorities fo r the general rule 
need not be discussed, and I  see no reason w hy the 
ord inary practice should be departed from  in  th is 
case.”  Very shortly afterwards the same learned 
judge, Mathew, L .J ., had before h im  the case o f 
Schloss v . Stevens (10 Com. Cas. 224). In  th a t case 
there was an insurance upon the goods “  a t and 
from  on board the im port vessel ”  a t her po rt o f 
discharge “  to  any place or places in  the in te rio r 
o f the Republic o f Columbia.”  I t  appeared th a t 
the trans it was by railway, by mule pack and by 
rive r steamer and th a t the delay which had hap
pened which had caused deterioration o f the goods 
was owing to  a breakdown o f the railway. Mathew, 
L .J . said th a t the affidavit fo r ship’s papers was 
ordered in  marine insurance and not in an insurance 
o f risks in  in land waters, and as the on ly trace o f 
“  marine ”  in  th is  case was the in land waters o f the 
in land rive r the order fo r ship’s papers d id  not 
apply. I  have always wondered w hat would have 
happened i f  the mode o f trans it being railway, 
mule pack and p a rtly  rive r i t  had been p a rtly  up 
the Amazon where a steamer can go a thoundsa 
miles up the rive r and may ground and possibly 
suffer any amount o f water damage. However, i t  
was not, and being by  mule pack and railway, 
Mathew, L .J . said th a t in land waters were not a 
m atter fo r ship’s papers.

Then in the case o f Tannenbaum and Co. and 
others v. Heath and another (99 L . T. Rep. 237 ; 
(1908) 1 K . B. 1032), in  the Court o f Appeal, Lord 
Alverstone, C. J. presiding, s itting  w ith  Farwell, L .J ., 
we find four different classes o f adventure pu t in to  
the same policy. Three o f them  have nothing 
whatever to  do w ith  marine insurance. The firs t 
is fire, lim ited  to  a place inland. The second is 
what is always known technically as the in-and-out 
po licy by  which the fide lity  o f servants in  tak ing  
money in and out o f a bank is guaranteed— again 
having nothing to  do w ith  the sea. The th ird  is the 
risk in  transportation o f th e ft o f the assured’s 
property shipped to  or from  any salesman or 
customer by registered m ail, express or messenger—  
again having nothing to  do w ith  marine— and the 
fou rth  is risk o f transportation by  sea. The p a rti
cular adventure, the subject-matter o f tha t claim, 
was fire on land, and the two arguments presented 
were these. On the one hand i t  was said : Here is 
a po licy which under some circumstances may 
carry a marine risk, and, therefore, to  the whole 
o f the policy, whether i t  has anything to do w ith  
marine adventure or not, the rule o f ship’s papers 
ought to  be applied. On the other hand i t  was 
said : This m ight have been marine adventure 
under th is  policy, bu t i t  was n o t ; the th ing  which 
was insured had nothing to  do w ith  the sea or any 
marine adventure ; and following th a t line, though 
giving in m y view' somewhat inconsistent reasons, 
the court said th a t the rule as to  ship’s papers 
would not apply to  th a t adventure.

Now I  need not go through the judgm ent in  
Graham's case (sup.), which has been cited because 
there I  gave, possibly a t not the same length as I  
am doing now, the history o f the procedure, which 
is set out in great detail in  sects. 1271 and 1272 o f 
A rnould on Marine Insurance. B u t one o f m y

expressions in  Graham's case (sup.) was misunder
stood by the counsel who argued the next case, 
Tenería Moderna Franco-Española v. New Zealand 
Insurance Company (16 Asp. Mar. Law Cas. 
236; 130 L . T. Rep. 139; (1924) 1 K . B . 79); 
and an argument was pu t forward to  lim it  the 
affidavit o f ship’s papers to  documents in the 
possession o f someone interested in  the po licy 
other than someone interested in  the adventure, 
and the Court o f Appeal had occasion there, while 
commenting on the form  o f the order fo r ship’s 
papers, to  say th a t i t  applied, not merely to  people 
interested in  the policy bu t also to  people interested 
in  the subject-matter o f the adventure, such as the 
shipowner, though he had no interest in the policy 
on the goods. The court suggested th a t the order 
fo r ship’s papers should be revised; the Lord 
Chancellor appointed a committee consisting of 
some counsel and solicitors specially experienced in 
insurance matters ; I  was chairman o f the com
m ittee and we made a report to  the Lord  Chancellor, 
in  consequence o f which the present form  o f order 
fo r ship’s papers was sanctioned by  the Rule Com
mittee and incorporated in  the Rules.

Now, in  m y view, in  order to  see whether the 
m atter comes w ith in  the order fo r ship’s papers, 
you must look a t the po licy and the adventure 
g iving rise to  the action. The question is, Is the 
po licy a marine po licy ?— because th a t is really 
what i t  began w ith  and ended w ith —th a t in 
connection w ith  every marine po licy an order for 
ship’s papers should be made. Is the adventure 
in  respect o f which a loss is being claimed a marine 
adventure ?— and i f  you find  th a t the adventure 
has nothing to  do w ith  the sea a t a ll, as, for instance, 
the in-and-out po licy in  Tannenbaum's case (sup.), 
you w ill say : “  No ship’s papers,”  and i f  you find 
th a t the po licy is not in  the marine form  a t all, 
you w ill say : “  No ship’s papers.”  B u t i f  you find 
the po licy in  the form  o f a marine po licy invo lv ing  
risk a t sea, i t  does not, as Mathew, L .J . said in 
Harding  v. Bussell (sup.), exclude the order for 
ship’s papers, although you find th a t in  addition 
to  the trans it by  sea there are pre lim inary and 
subsequent transits by land. That does not take 
the case out o f the class o f marine adventures, and 
i t  becomes very marked when you remember th a t o f 
recent years— because i t  js a comparatively recent 
a lteration— every marine policy, every po licy for 
trans it by sea, has included the warehouse to 
warehouse clause invo lv ing a t the beginning and 
end o f the marine adventure a trans it by land ; and 
in  the case o f trans it a t the end o f the marine 
adventure i t  is extremely im portant th a t you should 
have fu ll discovery. When the trans it to  the ware
house takes place, damage to  the goods m ay be 
discovered, and there m ay be a question whether 
i t  happened a t sea, and, i f  so, whether the ship was 
seaworthy, or whether i t  happened on land by 
reason o f something not in  any way connected w ith  
the sea. So fa r as regards the warehouse to  ware
house clause a t the end o f the adventure, the reason 
is obvious, and, in m y view, the practice has always 
been th a t the rule as to ship’s papers applies though 
there is a warehouse to  warehouse clause in  the 
policy. I t  is curious th a t except in Harding  v - 
Bussell (sup.) nothing has been said about it ,  but 
I  th in k  the explanation is th a t the lim ited  class ox 
people who deal w ith  marine insurance and w ith  the 
order for ship’s papers have known th a t the 
practice is such th a t nobody has ever dreamt ot 
raising the question ; and i t  is on ly when very ab le  
and ingenious people who are not fam ilia r w ith  
marine insurance make an incursion in to  tha t 
sacred sphere th a t words begin to  be used th a t no
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m a n  fa m il ia r  w i th  m a rin e  in su ra n ce  w o u ld  e ve r 
d ream  o f  us ing .

N o w  i f  th a t  is th e  lin e  to  be fo llo w e d , I  lo o k  a t  th e  
p o lic y  to  see w h a t i t  is. O b v io u s ly  w e have n o t g o t 
a ll th e  d o cum en ts , because I  ha ve  no  d o u b t th a t  
th e re  is b e h in d  th is  p o lic y  an  open co ve r u n d e r 
w h ic h  d e c la ra tio n s  w i l l  be m ade b y  th e  assured to  
th e  u n d e rw r ite r  ; b u t  o w in g  to  th e  E n g lis h  s tam p  
law s y o u  c a n n o t sue u n d e r an  open cove r ; yo u  
are n o t ab le  to  fu l f i l  th e  s ta m p  la w  re q u ire m e n ts  o f  
th e  p o lic y  th a t  i t  sh o u ld  s p e c ify  th e  a d v e n tu re  
because th e  open co ve r is  m ade be fore  th e  a d ve n 
tu re s  t h a t  are  g o in g  to  be de c la red  on  i t  are  kn o w n . 
Means ha ve  been d iscove red  to  g e t ro u n d  th a t  
system , a n d  th is  is  one o f  th e m . I n  th is  fo rm  o f  
p o lic y  e v e ry  w eek th e  a d ve n tu re s  th a t  ha ve  been 
dec la red  d u r in g  th e  w eek o n  th e  open cove r are 
P u t in to  a s tam ped  p o lic y  ; th a t  can  be done a t  
th e  end o f  th e  w eek because e v e ry th in g  has been 
decla red , a n d  y o u  can decla re  th e  a m o u n t a n d  th e  
ad ve n tu re s . A c c o rd in g ly , one fin d s  t h a t  th is  p o lic y  
ls a re co rd  o f  th e  r is k  cove red  fo r  th e  w eek ended 
th e  5 th  J u n e  1931. T h e  p o lic y  bears on  th e  o u t 
side : “  L lo y d ’ s, L o n d o n . S team ers as specified. 
Voyages as specified. 60281. on  in te re s t ” — 60281. 
be ing th e  a m o u n t th a t  has been dec la red  d u r in g  
th e  week. I n  th e  schedule o f  r is ks  dec la red  appears 
a p a r t ic u la r  n u m b e r, “  A d v ic e s ,”  so a n d  so,

Insured, Leon” — Leon being the name declared—  
by the steamship Lo tus. ‘ ‘ V oyage from  Cairo to  Jaffa,”  
and looking at the policy one finds the warehouse 
clause. The policy itse lf is in a marine form , but 
being drawn up in this form before the declarations 
"'ere made i t  is fo r voyages as specified ; and they 
are specified in the schedule in the policy :

Steamers as specified and (or) steamers and (or) 
Conveyances as specified subject to  classification 
clause as attached for steamers unnamed ” —  
. Interest as specified.”  I t  is, therefore, obviously 
ln form  a marine policy w ith  land risks before and 
a[te r the marine risk of the same nature as the 
Warehouse to  warehouse clause which is also 
deluded.

In  m y view, such a policy comes clearly w ith in  
i le decision o f the Court o f Appeal in  H a rd in g  v. 

ussell (sup.), and the order for ship’s papers 
bould, therefore, be made. MacKinnon, .1. him- 
® *> a very experienced judge in  marine insurance 
afters, has come to  the conclusion th a t this policy 

“ «»the risk insured under i t  requires an order for 
l ’P s papers none the less because the loss is 
aeged to  have occurred on the voyage by land 

/  °re the shipment by the Lotus which is con- 
. biplated in the poficy. For these reasons I  th ink
JJacKinnon,- J . P *th — “ Ron,- J. came to  a r ig h t conclusion and 

e appeal must be dismissed.

11 ^*re e r> L.J.—  I  ha ve  w i th  m u ch  re g re t com e to  
l<: same con c lu s ion , th a t  is to  say, th a t  th e  

f e r i t i e s  w h ic h  ha ve  been c ite d  o b lig e  m e 
0 .bo ld  th a t  th is  o rd e r o f  M a c K in n o n , J . w as an 

w h ic h  he w as e n t it le d  to  m ake  a n d  w ith  
ich  w e c a n n o t in te rfe re .

W iii ° re  d e a lin g  w i th  th e  la w  on  th e  s u b je c t a n d  
j. “  th e  fa c ts  o f  th is  case, I  sh o u ld  l ik e  to  m ake  
u °  Sene ra l ob se rva tio ns . T h e  f i r s t  is  th a t  no  m ore  
U, bwasant, d u ty  has to  be p e rfo rm e d  b y  a  ju d g e  
a n  Ib e  d u ty  o f  d e c id in g  a case in  acco rdance w ith  
h i i  Vi<?us dec is ion  o f  co u rts  w h ic h  are b in d in g  on 
cas*1 Y *b cb  be th in k s , as a p p lie d  to  th e  fa c ts  o f  th e  
That^ . f ° re  b im , is b o th  un reasonab le  a n d  u n ju s t. 

Pres,at  is th e  ta s k  w h ic h  I  have  be fore m e in  th e  
^ e n t  case.

be fa c ts  a re  these. T h e  p la in t i f f  w a n te d  to  ge tsome goods fro m  C a iro  to  Ja ffa . H e  w e n t to  an

insu rance  a g en t to  g e t h is  a d v e n tu re  in su re d , a n d  
i f  he h a d  g o t a p o lic y  in  th e  fo rm  o f  th e  c e r tif ic a te  
w h ic h  was g ive n  to  h im  b y  th e  insu rance  b ro k e r he 
w o u ld  ha ve  ha d  o n  th e  same d o cu m e n t tw o  in 
surances : (1 ) an  insu rance  o f  a  la n d  jo u rn e y  fro m  
C a iro  to  A le x a n d r ia , o r  w h a te v e r p o r t  th e  L o tus  
w as g o in g  to  sa il fro m , a n d  (2 ) an  insu rance  o f  th e  
m a rin e  voya ge  on  b o a rd  th e  Lo tus. Those tw o  
a d ve n tu re s  are k e p t separa te  in  th e  c e r tif ic a te . 
B u t  u n fo r tu n a te ly  fo r  h im  th e  b ro k e r d id  n o t  o b ta in  
— in  fa c t, has n o t  y e t  o b ta in e d — a p o lic y  in  th a t  
fo rm  ; w h a t he o b ta in e d  w as th e  o rd in a ry  m a rin e  
p o lic y  w i th  th e  w arehouse to  w arehouse clause 
w h ic h  in  fo rm  is a  m a rin e  p o lic y  c o ve rin g  th e  sea 
vo ya g e  an d  th e  a n c il la ry  jo u rn e y  b y  r a i l  fro m  
C a iro  to  th e  p o r t  ; a n d  in  those  c ircum stance s  I  
c a n n o t escape th e  con c lu s ion  th a t  w e are b o u n d  
to  re g a rd  th e  p o lic y  w h ic h  has in  fa c t  been ta k e n  
o u t  an d  w h ic h  is  th e  o n ly  d o cu m e n t u p o n  w h ic h  
th e  a c tio n  can be b ro u g h t as a m a rin e  p o lic y  lia b le  
to  th e  lega l in c id e n ts  o f  a m a rin e  p o lic y .

T h e  o th e r ge nera l o b se rv a tio n  I  sh o u ld  l ik e  to  
m a ke  is th is , t h a t  n o th in g  b lin d s  th e  v is io n  so m u ch  
as cu s to m  a n d  h a b it.  T h e re  was a t im e  w hen  th e  
c r im in a l la w  o f  th is  c o u n try  w as in  a  s ta te  w h ic h  
w o u ld  have been a d isgrace  to  a h a lf -c iv il is e d  com 
m u n ity  a n d , n o tw ith s ta n d in g  th a t  fa c t ,  ju dg es  in  
h ig h  a u th o r it y  a n d  w r ite rs  o f  te x tb o o k s  w ho  had 
been b ro u g h t u p  to  re g a rd  th e  la w  as i t  was in  th e ir  
t im e  w ro te  a b o u t i t  th a t  i t  w as th e  p e rfe c tio n  o f  
h u m a n  w isd o m  ; and  I  c a n n o t he lp  th in k in g  th a t  
those  m em bers o f  m y  p ro fess ion  w h o  ha ve  been 
la rg e ly  engaged b o th  a t  th e  B a r  a n d  on  th e  B e n ch  in  
co n s id e rin g  qu es tions  o f  m a rin e  insu rance  ha ve  been 
in fe c te d  w ith  th e  idea  th a t  t h a t  w h ic h  has a lw ays  
been a p p lie d  in  m a rin e  insu rance  is t h a t  w h ic h  o u g h t 
to  be a p p lie d , an d  th a t  th e  la w  as i t  s tands is 
inca p a b le  o f  im p ro v e m e n t. I  ta k e  e x a c t ly  th e  
o p p o s ite  v ie w . I  th in k  th a t  w hen  th e  ru le  as to  
s h ip ’s papers w as in v e n te d  i t  was a ru le  w h ic h  was 
necessary to  do  ju s t ic e  to  th e  case o f  th e  insu re rs , 
b u t  i t  has in  t im e  been so e x te nde d  b y  ju d ic ia l 
dec is ion  th a t  i t  has becom e an  u n fa ir  a n d  u n ju s t 
w eapon in  th e  hands o f  in s u r in g  com pan ies an d  th e  
in su re rs  o f  L lo y d ’s. I  have  k n o w n  case a f te r  case 
w h ic h  cam e be fore  th e  ju d g e  ta k in g  th e  co m m e rc ia l 
l is t  w here  de fendan ts  w h o  h a d  no  re a l defence to  
th e  c la im  ha ve  beep enab led  b y  m eans o f  th is  
eng ine o f  oppression  to  keep th e  p la in t i f fs  o u t  o f  
th e ir  insu rance  m o n e y  fo r  lo n g  p e riods  o f  t im e  ; 
a n d  I  re g re t t h a t  th e  c o u r t has n o t fe l t  i ts e lf  ju s t i f ie d  
in  h o ld in g  a t ig h te r  h a n d  o v e r th e  p o w e r to  o rd e r 
an  a f f id a v it  o f  s h ip ’s papers th a n  i t  has done. 
B u t  i t  has u lt im a te ly  been dec ided th a t  i f  th e  case 
is  one o f  m a rin e  insu rance  a n d  i f  th e re  is a s ing le  
d o cu m e n t th a t  has n o t been acco un te d  fo r  b y  th e  
p la in t i f f ,  th e  d e fe n d a n t can h o ld  u p  th e  case u n t i l  
th e  p la in t i f f  searches a ll o v e r th e  w o rld  fo r  th a t  
d o cu m e n t, w h ic h  is  ju s t  as a v a ila b le  fo r  search b y  
th e  assured as i t  is b y  th e  insu re rs . I t  is  possib le  
u n d e r th e  e x is tin g  pow ers o f  th e  c o u r t to  g iv e  th e  
ju d g e  on th e  h e a rin g  o f  th e  sum m ons a g re a te r 
c o n tro l o v e r th e  o rd e r fo r  s h ip ’s papers, so th a t  he 
m ig h t  exercise h is  d is c re tio n  in  each case as to  
w h e th e r i t  is re a lly  be ing  used fo r  th e  necessary 
purposes o f  th e  l i t ig a t io n  o r  w h e th e r i t  is be ing 
used as an  engine o f  oppression  on  b e h a lf o f  th e  
insu rance  c o m p a n y  o r  th e  d e fe n d a n t L lo y d ’s 
in su re r. I  d o u b t w h e th e r i t  is possib le  to  do  th a t  
b y  ru le s  o f  c o u r t no w , b u t  i f  i t  is, a t  a n y  ra te , I  
sh o u ld  th in k  th e  change w o u ld  be a w e lcom e one 
to  those  w h o  desire th a t  ju s t ic e  sh a ll be done an d  
th a t  th e re  sh a ll be an  e a r ly  end to  l i t ig a t io n .

T h a t ,  o f  course, is  b y  th e  w a y , a n d  i t  is n o t 
possib le  fo r  m e to  decide  th is  case on  genera l 
p r in c ip le s  : I  ha ve  to  decide  i t  in  acco rdance
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w ith  th e  p re v io u s  decis ions. I n  th e  p re se n t case 
th e  c la im  was e xp re ss ly  m a de  as a  c la im  re la t in g  
t o  t h a t  p a r t  o f  th e  in s u re d  a d v e n tu re  w h ic h  to o k  
p lace  o n  la n d  ; a n d  i t  w as co n te n d e d  t h a t  in  a n y  
case w he re  th e  c la im  is  co n fin e d  t o  th a t  p o r t io n  
o f  th e  a d v e n tu re  w h ic h  ta ke s  p lace  on  la n d , th e n  
th e  ru le  as to  th e  a f f id a v it  o f  s h ip ’ s papers  does n o t 
a p p ly — because w h a t is  th e  use, i t  is  sa id , o f  h a v in g  
s h ip ’s papers  w h e n  th e  vo ya g e  b y  s h ip  has n o th in g  
w h a te v e r to  d o  w i th  th e  m a tte rs  in  d is p u te  in  th e  
a c t io n  ? B u t ,  o f  course, i t  has been c le a r ly  la id  
d o w n , a n d  fre q u e n t ly  a c te d  u p o n , t h a t  th e  a f f id a v it  
o f  s h ip ’ s papers  does a p p ly  to  a m a rin e  a d v e n tu re  
w i th  a w arehouse to  w arehouse clause  ; a n d  i t  is 
im p o ss ib le  to  say t h a t  s h ip ’s pa pe rs  in  th e  l i te r a l  
sense o f  th e  w o rd  m a y  ha ve  n o th in g  to  do  w i th  
th e  t r a n s i t  w h ic h  begins o n  la n d , a s u b s ta n tia l p a r t  
o f  w h ic h  is  c o n tin u e d  on  sea. T h e re  m a y , fo r  
e xa m p le , be such  a th in g  as a  th ro u g h  b i l l  o f  la d in g  
a n d  th e re  m a y  be in  th e  course o f  p e r fo rm in g  th e  
jo u rn e y  cove red  b y  t h a t  th ro u g h  b i l l  o f  la d in g  a 
d e v ia t io n  e ith e r  on  t h a t  p a r t  o f  th e  jo u rn e y  w h ic h  
ta k e s  p lace  on  la n d  o r  on  t h a t  p a r t  o f  th e  jo u rn e y  
w h ic h  ta ke s  p lace  o n  s e a ; a n d  i t  has, as I  t h in k  i t  
has, been de c id ed  t h a t  w h e re  th e  a d v e n tu re  is 
s u b s ta n t ia lly  a m a rin e  a d v e n tu re  th e  ru le  as to  an 
a f f id a v it  o f  s h ip ’ s papers  a p p lies , th e n  th e  q u e s tio n  
has to  be d e te rm in e d  in  each case w h e th e r th e  
a d v e n tu re  is  o r  is  n o t  s u b s ta n t ia lly  a m a rin e  
a d v e n tu re  ; a n d  in  d e c id in g  t h a t  i t  seems to  m e 
t h a t  i t  is  n o t  poss ib le  to  leave  o u t  o f  a cc o u n t th e  
k in d  o f  c o n tra c t  w h ic h  w as m a de  w ith  th e  in su re rs . 
I t  is  n o t  poss ib le  to  leave  o u t  th e  fo rm  o f  th e  
c o n tra c t  m a de  w i th  th e  in su re rs  because t h a t  is an 
in d ic a t io n  as to  w h a t th e  a d v e n tu re  w as t h a t  th e  
tw o  p a rtie s  w ere  co n s id e rin g  w h e n  th e  p o lic y  w as 
e n te re d  in to .

I  t h in k  in  th is  case w h a t th e  p a rtie s  w ere  co n 
s id e r in g  w h e n  th e  p o lic y  w as ta k e n  o u t  w as a 
m a r in e  a d v e n tu re  s ta r t in g  o n  la n d , b u t  an a d 
v e n tu re  w h ic h  w as s u b s ta n t ia lly  a  m a rin e  a d v e n tu re  
w i th in  th e  m e a n in g  o f  sect. 2 o f  th e  M a rin e  In s u r 
ance A c t  1906, w h ic h  p ro v id e s  t h a t  “  A  c o n tra c t  
o f  m a rin e  in su ra n ce  m a y , b y  its  exp ress te rm s , o r  
b y  usage o f  tra d e , be e x te n d e d  so as to  p ro te c t  th e  
assu red  a g a in s t losses on  in la n d  w a te rs  o r  on  a n y  
la n d  r is k  w h ic h  m a y  be in c id e n ta l t o  a n y  sea 
v o y a g e .”  I  t h in k  p e rh a p s , 'w ith o u t  lo o k in g  a t  
th e  cases, t h a t  tho se  w o rd s  are w id e  e n ough  to  
c o ve r th e  c o n tra c t  o f  in su ra n ce  in  th is  case ; a n d  
I  t h in k  th e  a u th o r it ie s  show  th a t  in  o rd e r to  
d e te rm in e  w h e th e r th e re  s h o u ld  o r  sh o u ld  n o t  be 
a n  a f f id a v it  o f  s h ip ’s pa pe rs  y o u  h a ve  n o t  t o  lo o k  
a t  w h a t  th e  c la im  in  th e  a c tio n  is , b u t  a t  w h a t th e  
n a tu re  o f  th e  c o n tra c t  is t h a t  is s o u g h t to  be 
e n fo rce d  b y  th e  a c t io n  a t  la w . I  t h in k  t h a t  v ie w  
is  c o n s is te n t w i th  a l l  th e  cases, a n d  I  d o u b t w h e th e r 
th e  case o f  V illa g e  M a in  R eef G old  M in in g  C om pany  
v .  S tearns (sn p .) is in  th e  le a s t in c o n s is te n t w i th  
t h a t ,  a lth o u g h  a p p a re n t ly  M a th e w , L .J .  seemed to  
th in k  t h a t  i t  w as, because in  th e  course o f  h is  
ju d g m e n t in  t h a t  case K e n n e d y , L .J .  ( th e n  
K e n n e d y , J .) ,  says th is  a t  p . 248 : “  O f course, 
i f  th e  in su ra n ce  is  s u b s ta n t ia lly  one o f  sea ca rria g e , 
a lth o u g h  th e  s u b je c t-m a tte r  is  a lso cove red  w h ile  
o n  shore , i t  w o u ld  s t i l l  be a m a rin e  in s u ra n c e .”  
I  t h in k  th e  case u p o n  w h ic h  m y  L o rd  has p a r 
t ic u la r ly  re lie d  as d e c id in g  th is  m a t te r  in  th e  
C o u r t o f  A p p e a l is  H a rd in g  v .  B usse ll (su p .), b u t  
I  t h in k  t h a t  is o n  th e  sam e lin e s  ; th e  o n ly  q u e s tio n  
t h a t  th e  c o u r t  h a d  to  d e te rm in e  in  each o f  these  
cases w as w h e th e r th e  c o n tra c t  in  q u e s tio n  w as o r  
w as n o t  a  c o n tra c t  s u b s ta n t ia lly  fo r  a  m a rin e  
r is k .  I n  g iv in g  h is  ju d g m e n t in  H a rd in g  v .  B usse ll 
(sup.), M a th e w , L .J .  says a t  p . 187 in  th e  re p o r t

in  10 C om . Cas. : “  H e re  th e  p o lic y  sued u p o n  is  
s u b s ta n t ia lly  a  m a rin e  p o lic y ,  b u t  w e are asked to  
s a y  t h a t  because a s m a ll p o r t io n  o f  th e  t r a n s it  
cove re d  b y  th e  p o lic y  is  b y  la n d , a n d  because th e  
p o lic y  cove rs  th e  goods fro m  w arehouse to  w a re 
house a n d  w h ile  th e re , th e  w h o le  o f  th e  e s ta b lished  
p ra c tic e  s h o u ld  be a lte re d .”  I  do  n o t  re g a rd  th a t  
as in  a n y  w a y  c o n f lic t in g  w i th  th e  d e c is io n  o f' 
K e n n e d y , J .  t o  w h ic h  I  ha ve  re fe rre d .

T h e n  cam e th e  case in  th e  C o u r t o f  A p p e a l 
w h ic h  has g iv e n  m e th e  m o s t t ro u b le  ; t h a t  is 
th e  case o f  T a nne nba um  a n d  Co. an d  others  v . 
H eath  a n d  another (su p .), a de c is io n  o f  L o rd  
A lv e rs to n e  a n d  F a rw e ll,  L .J .  I t  is  d i f f ic u lt  to  
fo l lo w  fro m  th e  w o rd s  o f  L o rd  A lv e rs to n e  e x a c t ly  
w h a t h is  v ie w  w as ; he appears to  h e s ita te  be tw een  
tw o  d if fe re n t v ie w s , one, t h a t  th e  r ig h t  t o  an 
a f f id a v it  o f  s h ip ’ s pape rs  is to  be d e te rm in e d  b y  
th e  n a tu re  o f  th e  c la im  m ade b y  th e  assu red, and  
th e  o th e r  t h a t  th e  r ig h t  is to  be d e te rm in e d  b y  th e  
n a tu re  o f  th e  c o n tra c t  on  w h ic h  he is m a k in g  th e  
c la im . L o rd  A lv e rs to n e  says th is  (99 L .  T . R ep ., 
a t  p . 239 ; (1908) 1 K .  B . a t  p . 1036) : “  T h e re
th e  de c is io n  ” — he is  re fe r r in g  to  th e  de c is io n  in  
H a rd in g  v .  B usse ll (su p .)— “  in  H enderson  v . 
U n d e rw r it in g  an d  A gency A sso c ia tio n  L im ite d  
(1891) 1 Q . B . 557) w as q u e s tio n e d , a n d  i t  was 
h e ld  th a t ,  w he re  an  in su ra n ce  w as s u b s ta n t ia lly  
a m a rin e  in su rance , th e  fa c t  t h a t  p a r t  o f  th e  t r a n s it  
w as b y  la n d  d id  n o t  a ffe c t th e  r ig h t  o f  th e  d e fe n d a n t 
t o  a n  a f f id a v it  o f  s h ip ’s pa pers . T h a t  case is 
im p o r ta n t ,  because i t  shows t h a t  fo r  th is  pu rpose  
t h a t  w h ic h  has to  be lo o k e d  a t  is  th e  sub s tance  o f  
th e  c la im  in  th e  a c t io n .”  T h a t  is  n o t w h a t is  to  
be lo o k e d  a t. W h a t  is  to  be lo o k e d  a t  is th e  
substance  o f  th e  c o n tra c t  u p o n  w h ic h  th e  c la im  is 
m a de  w h ic h  is p u t  as a te s t  in  th e  n e x t  sen tence : 
“  M a th e w , L .J . ,  a t  th e  b e g in n in g  o f  h is  ju d g m e n t, 
ca lle d  a t te n t io n  to  th e  fa c t  t h a t  th e  p o lic y  in  th a t  
case w as in  substance  a m a rin e  p o lic y , a lth o u g h  
i t  d id  co ve r a s h o r t t r a n s it  b y  la n d , f ro m  s h ip  to  
w a re hou se .”  T h e n  o n  th e  n e x t page th e  lea rned  
C h ie f J u s tic e  says th is  : “  I n  H a rd in g  v .  B ussell 
(su p .), d is c o v e ry  o f  s h ip ’ s pa pe rs  w as orde red , 
w h e re  th e  re a l c la im  w as on  a m a rin e  insu rance , 
a n d  lo w e r d o w n , “  W h a t  is r e a lly  th e  n a tu re  o f  the  
in su ra n ce  u p o n  w h ic h  th e  a c t io n  is  b ro u g h t ? 
H e re  i t  is n o t d is p u te d  t h a t  th e  a c t io n  is u p o n  a 
p o lic y  o f  f ire  in su ra n ce  on  p re c io u s  stones o n  la n d . 
I t  is a d m it te d  t h a t  th e  c la im  w as n o t  on  clause 4 
o f  th e  p o lic y . ”  T h a t  case w as con cerne d  w i th  a 
p o lic y  o f  in su ra n ce  w h ic h  w as o b v io u s ly  in  its  
s u b s ta n tia l inc id e n ce  a f ire  p o lic y  a n d  a p o lic y  
a g a in s t th e  d ish o n e s ty  o f  se rva n ts  fo r  a c ts  com 
m it te d  on  la n d  w i th  in c id e n ta l ly  th e  clause w h ich  
cove red  an  e v e n t w h ic h  m ig h t  ha ve  happened, 
n a m e ly , t h a t  o c ca s io n a lly  these  goods w ere  t ra v e l
l in g  b y  sea. I  do  n o t re g a rd  th e  case as a decis ion 
to  th e  e ffe c t w h ic h  w as re lie d  u p o n  b y  M r . R o b e rtso n , 
t h a t  y o u  ha ve  to  lo o k  a t  th e  n a tu re  o f  th e  c la im  
a n d  see w h e th e r i t  is  a c la im  fo r  a loss w h ich  
o c cu rre d  o n  la n d  o r  a c la im  fo r  a  loss w h ic h  occu rred  
a t  sea. T h e  t ru e  v ie w  seems to  be th a t  y o u  m u s t 
lo o k  a t  th e  c o n tra c t  o f  in su ra n ce  a n d  ask you rsen  
is t h a t  s u b s ta n t ia lly  a c o n tra c t  o f  m a rin e  in s u r
ance ; a n d  w h a te v e r m ig h t  ha ve  been th e  v ie 'v 
I  c o u ld  ha ve  ta k e n  i f  a  p o lic y  h a d  been d ra w n  up  
in  acco rdance  w i th  th e  c e r t if ic a te  w h ic h  waS 
o b ta in e d , I  f in d  m y s e lf  u n a b le  to  h o ld  th a t  the  
p o lic y  w h ic h  has been h a n d e d  o ve r, w h ic h  is  the  
o n ly  one w h ic h  can  be m ade th e  s u b je c t-m a tte r  
o f  a c t io n  a t  th e  p re se n t m o m e n t, is n o t s u b s ta n tia lly  
a m a r in e  p o lic y .

F o r  tho se  reasons, th o u g h  I  do  n o t  see h o w  the  
u su a l a f f id a v it  o f  s h ip ’s papers  can  be o f  a n y  r ea
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use to  the insurers in  th is  case, I  th in k  i t  is a case 
in  which the learned judge was entitled to  make 
the order, and we cannot interfere w ith  it .

Slesser, L.J.— I  agree th a t th is  po licy must 
properly be considered to  be substantia lly a policy 
o f marine insurance. Indeed, I  doubt i f  Mr. 
Robertson rea lly  contests th a t po in t. As I  under
stand his argument, i t  is this. He says : “ We 
have to  have regard to  the claim  w ith  reference to  
the misadventure which here befell.”  There may 
be cases where i t  is doub tfu l whether the misadven
ture took place on land or on sea, cases, fo r example, 
such as the disappearance o f the goods when the 
ship reaches the po in t o f destination or the fina l 
warehouse. Here, however, he says th a t his claim 
as appears in  the w r it  is based specifically and only 
on a loss incurred before the goods were a t sea at 
a l l ; and, having regard to  the narrowness o f his 
claim and basing him self upon the original purpose 
and in tention  o f a ll discovery, he says there is 
here nothing fu rthe r to  be inquired in to  than 
there would be in  the ease o f a loss insured solely 
in  respect o f land risks, and, therefore, th a t the 
underwriters are not en titled  to  those particular 
privileges which are conferred upon them  w ith  
regard to  marine insurance.

Now I  can find  no au tho rity  a t a ll fo r M r. R obert
son’s proposition, except a passage in  the judgm ent 
o f Lo rd  Alverstone, C.J. in  the case o f Tannenbaum 
and Co. and others v. Heath and another (sup.). The 
authorities which I  have read and considered are 
a ll concerned w ith  th is  question : Was the contract 
one substantia lly o f marine insurance or n o t? —  
not w ith  the question, Was the loss actually 
covered by such pa rt o f the po licy as d id  not 
apply to  the marine adventure ? The only case, 
as I  say, which does contain some passages which 
m ight raise the contrary view  are to  be found in 
Tannenbaum’s case (sup.) and, like  Greer, L .J ., i t  
is th a t case which has caused me the greatest 
trouble here.

In  Tannenbaum,’s case (sup.), i t  is quite true 
tha t there was ample m aterial on which the court 
could have come to  the conclusion, having regard 
to the nature o f the po licy and the risks there 
insured, which were o f four kinds, one on ly o f which 
had any re lation to  transportation by sea, th a t the 
Policy was not one o f marine insurance tak ing i t  as 
a whole, and, therefore, the case m ight well have 
been held to  fa ll w ith in  the decision o f Schloss v. 
Stevens (sup.), and cases on th a t side o f the line 
rather than the cases o f which Harding  v. Bussell 
(sup.) is the chief representative.

B u t Lo rd  Alverstone has not been content in  
Tannenbaum’s case (sup.) to  found himself, as I  
read the judgm ent, w holly  on the question o f the 
nature o f the contract. He discusses the nature 
° I  the claim, and he says th is  (99 L . T. Rep. a t 
P- 240 ; (1908) 1 K . B. a t p. 1037) : “  I f  the claim 
had been under th a t clause” — th a t is, clause 4, 
Which is the clause dealing w ith  marine risks— “  I  
no not say th a t there m ight not have been an 
°rder fo r discovery o f ship’s papers. B u t, when 
nne finds th a t the on ly claim  in  th is  case is on a 
"re  insurance, th a t the exceptional privilege given 

underwriters o f a marine po licy has never been 
extended to  other insurances.”  I f  th a t means, as 
j~r. Robertson contends i t  means, th a t even i f  i t  
be assumed th a t the po licy be substantia lly one of 
marine insurance, one has to  look a t the particular 
Part o f the risk covered to  see where the loss was—  

see whether i t  was a marine loss or a land loss— I  
. m k th a t w hat Lo rd  Alverstone is saying is 
mconsistent w ith  the whole line o f au th o rity . B u t,

V o l . X V I I I . ,  N . S.

rather than take th a t view, I  would prefer to  th in k  
th a t Lord  Alverstone there was treating the policy 
in  th a t case as rea lly being four separate policies, 
and when he speaks o f the claim there he means 
the claim on th a t pa rt o f the po licy which is dealing 
w ith  marine m atters and not th a t pa rt o f the  
policy which is dealing w ith  land matters. I f  he 
is treating the insurance in  Tannenbaum’s case 
(sup.) as fou r separate insurances, the inconsistency 
between th a t case and the other cases, which 
therw ise leaps to  the eye, does not arise. How 
ever th a t may be, i t  is quite clear, I  th in k , th a t 
Farwell, L .J . took the view, because he says : “  In  
th is  case the claim is not upon such a po licy ” —he 
is referring to  marine policy. “ I t  is im m aterial 
th a t, in  another clause o f the same document, 
which is no t sued upon, there is an insurance against 
marine risks.”  I  th in k  i t  is quite clear th a t 
Farwell, L .J . is treating the insurance in  Tannen- 
baum's case (sup.) as one o f fou r separate insur
ances. He is no t speaking o f the claim arising out 
o f the particu lar loss. He is saying th a t th is  claim 
is on the insurance against fire which, although 
contained in  the same document, is a separate 
contract and severable from  the marine insurance. 
In  th a t way a fte r much hesitation I  have gone in to 
th a t case : and, th a t being so and the case not in 
any way throw ing any doubt upon the leading case 
o f Harding  v . Bussell (sup.), I  th in k  th a t, as fa r as 
i t  is substantia lly marine insurance, the misadven
ture has occurred w ith in  the lim its  o f th a t insurance 
between warehouse and warehouse, and, therefore, 
the princip le la id  down in  Harding  v. Bussell (sup.) 
would apply.

I  would on ly  add one word, and th a t very 
re luctantly, on the more general question o f policy. 
M y reluctance arises fo r tw o  reasons— firs tly , 
because I  feel m yself incompetent to  express an 
opinion, and, secondly, from  a natura l hesitation 
to  appear to  invade the province o f the Legislature. 
For m y own part, in  the conflicting views which 
m ay be expressed on the merits or demerits of 
these orders fo r ship’s papers, I  should be inclined 
to  come to  th is  view. On the one hand i t  is said 
they may be used as instruments o f oppression and 
delay ; on the other hand i t  is pointed ou t th a t in 
the form  in  which underwriters grant the ir policies 
they do not get th a t specific in form ation which is 
usual when a declarant fills  up a paper in  any 
po licy on land. Speaking fo r myself, m y natural 
conservative inclination would lead me to  believe 
th a t where a practice has developed over many 
years’ dealing w ith  a very  d ifficu lt m atter, the 
p robab ility  is th a t i t  is r ig h t and not wrong ; and 
i f  there is to  be any alte ration in  th is  particu lar 
m atter i t  should be done w ith  care and discretion 
and after long consideration. As I  say, the 
probab ility  is th a t th a t which has prevailed on the 
whole, so fa r as I  can see from  the authorities, w ith  
the acquiescence both o f the insurers and the 
assured, is probably the most expedient way in 
which to  deal w ith  th is  d ifficu lt m atter.

Appeal dismissed.

Solicitors fo r the appellant, Montagu’s and Cox 
and Cardale.

Solicitors fo r the respondent, W illiam  A. Crump 
and Son.
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T u e s d a y , M a r c h  8, 1932.

(Before E v e , J .)

R e A rgonaut M arin e  Insurance Com pany 
L im ite d , (a)

In s u ra n c e — T r a n s i t  a n d  m a r in e  f o r m — T r a n s i t  
r is k s  w i th  f i r e  r is k  in c lu d e d  b y  in d o rs e m e n t—  
F i r e  e x c lu d e d  f r o m  c o m p a n y 's  business— L o ss  
thereby— P r o o f  in  l iq u id a t io n  re je c te d— A s s u r 
an ce  C o m p a n ie s  A c t  1909 (9 E d w .  7, c. 49), 
s. 28, s u b -s . (3).

A  c o n s ig n m e n t o f  w o o l i n  t r a n s i t  to  a  w a re h o u s e , 
n e a r  H a m b u r g ,  w h e re  i t  w a s  s to red  f o r  a  m o n th , 
w a s  in s u re d  o n  a  G e rm a n  p o lic y  f o r  150,000 
d o lla r s . T h e  t r a n s i t  covered the  d is ta n c e  f r o m  
the  s h ip  to the w a re h o u s e . T h e  f o r m  o f  p o l ic y  
w a s  f o r  t r a n s i t  o r  m a r in e  in d o rs e d  to cover f i r e  
a n d  p i lfe ra g e  r is k .  I t  w a s  re n e w e d  f o r  tw o  
m o n th s , d u r in g  w h ic h  the  w o o l w a s  s e r io u s ly  
d a m a g e d  i n  the w a re h o u s e  b y  f i r e .  T h e  in s u re rs  
c la im e d  a g a in s t  the  c o m p a n y , b u t th e y  d e c lin e d  
to  p a y .  T h e y  th e n  s u e d  i n  the lo c a l c o u rt a n d  
recovered  ju d g m e n t  o n  w h ic h  th ey  s u e d  i n  
the K in g 's  B e n c h  D iv is io n  u n d e r  O rd e r  X I V . ,  
a n d  recovered  ju d g m e n t  f o r  2000/. a n d  u p w a rd s .  
T h e  c o m p a n y  h a d  m e a n w h ile  g o n e  in to  l iq u id a 
t io n , a n d  p r o o f  w a s  te n d e red  f o r  th a t a m o u n t ,  
b u t re je c te d  o n  the g r o u n d  th a t  the  p o l ic y  w a s  
a  f i r e  p o l ic y  u l t ra  v ires the  c o m p a n y . T h is  
s u m m o n s  w a s  b y  w a y  o f  a p p e a l.  I t  a p p e a re d  
th a t  f i r e ,  l i f e ,  a n d  a c c id e n t bu s iness  w a s  
e x c lu d e d  f r o m  the c o m p a n y 's  ob jects . B y  the  
A s s u ra n c e  C o m p a n ie s  A c t  1909, s. 28, sub-s .
(3), a  p o l ic y  w a s  n o t to be deem ed  a  p o l ic y  o f  
f i r e  in s u ra n c e  b y  re a s o n  o n ly  th a t  loss b y  f i r e  
w a s  one o f  the o b v io u s  r is k s  covered  th ereb y .

H e ld ,  th a t  the q u es tio n  w a s  w h e th e r the p o l ic y  w a s  
m a in ly  t r a n s i t  o r  m a r in e ,  to w h ic h  f i r e  r is k  w a s  
in c id e n ta l o r  the reverse . T h e  t r a n s i t  f o r  so 
s h o rt a  space  w a s  s u b s id ia ry , the  m a in  r is k  
b e in g  th a t  o f  f i r e .  T h e  a b o v e -m e n tio n e d  section  
d id  n o t, th e re fo re , a p p ly  a n d  the s u m m o n s  
w o u ld  be d is m is s e d  w i th  costs.

T h is  was a summons taken out in the winding-up 
o f th is  company by  the applicants asking th a t the 
decision o f the liqu ida to r not to  adm it the ir proof 
should be reviewed, and the proof adm itted. The 
facts were as follows : On the 9th June 1928 th is  
company and four German insurance companies, 
by the ir agents in  Hamburg, insured the applicants 
in 150,000 dollars w ith  30 dollars premium in 
respect o f a consignment o f raw wool for trans it 
in Harburg-W ilhelm sburg from  quay to  ware
house fo r one month, including any stay there, and 
by a typed indorsement warehousing risks against 
fire and explosion on the general insurance conditions 
o f the companies were included. B y  art. 1 o f these 
conditions especially were included partia l or 
complete destruction, risk o f fire, the ft, and p ilfe r
age. The policy was renewed fo r two more 
months a t the like premium. In  August the wool

o) Reported by A. W. Chastbb, Esq., Barrister-at-Law.

was damaged by fire to  the amount o f 384,000 
dollars. I t  was then sold by the companies for 
133,047 dollars, and th is  was rem itted to  the 
applicants, who subsequently received an amount 
equal to  a ll the ir loss except the share o f th is 
company— 9424.21 dollars, w ith  interest. The 
applicants took proceedings to  recover th is  in the 
court a t Hamburg, and although the company had 
before contended th a t the ir agents had exceeded 
the ir au thority  in  entering in to  such a contract, not 
being w ith in  the ir powers, judgm ent was given by 
default fo r the applicants fo r th a t sum. The 
amount not being paid, judgment was obtained in 
the K in g ’s Bench for the amount under Order X IV . 
This company then went in to  liquidation. The 
applicants pu t in  a proof for the amount, bu t th is 
was rejected by the liqu idator as being ultra vires 
the company. Clause 8 o f its  memorandum of 
association was “  to  carry on . . .  every kind 
o f transit, insurance business, and generally every 
k ind  o f insurance and marine insurance business, 
whether o f the like or a different k ind . . .
except life  assurance business, fire insurance busi
ness, o r accident insurance business w ith in  the 
meaning o f the Assurance Companies’ A c t 1909. 
Hence th is summons.

Lindon  fo r the applicants.— Fire insurance is 
defined in sect. 1 (b) o f the Act, bu t th is  case comes 
w ith in  the qualification in  sect. 28, sub-sect. (3), 
namely, th a t a policy is not to  be deemed one o f 
fire insurance by reason only th a t loss by fire is 
one o f the various risks covered. The indorsement o f 
the policy d id  not a lte r its  nature : (Royal Exchange 
Assurance v. Hope), 138 L . T. Rep. 446 : (1928) 
Ch. 179).

G. O. Slade for the liqu idator.— The policy was 
one o f fire insurance w ith in  sect. 1, sub-sect. (3), 
o f the Act. I ts  form  is im m ateria l : the transit 
risk was negligible. F ire was the principal risk : 
(Re United London and Scottish Insurance Company, 
13 Asp. Mar. Law Cas. 170; 113 L . T. Rep. 400 ; 
(1915) 2 Ch. 12). I t  is not w ith in  the saving of 
sect. 28, sub-sect. (3).

Lindon  replied, and referred to  Simon Israel and 
Co. v. Sedgwick (7 Asp. Mar. Law  Cas. 219 245 ; 
67 L . T. Rep. 785 ; (1893) 1 Q. B. 303).

Eve, J.— This is an application on the pa rt o f a 
German firm  to  review the action o f the liquidator 
in  rejecting the proof they have lodged in  the 
winding-up for damages caused by fire to  a consign
ment o f raw wool. The claim is based on a policy 
o f insurance dated the 9th June 1928, and the 
liqu idator justifies the course he has taken by assert
ing th a t the policy is in substance a fire insurance 
policy and one in to  which the company had no 
power to  enter. One cannot help regretting tha t 
the applicants should already have been involved 
in the expense o f recovering judgments in Germany 
and in England, bu t now th a t the company is in 
liqu idation the liqu ida to r is bound to  protect the 
assets fo r those who are legally entitled to  participate 
in the ir d istribution.

H is case is th a t the policy—although purporting 
to  be a trans it one— was in  substance an insurance 
against loss or damage by fire, and he relies on clause 
8 o f par. 3 o f the company’s memorandum of 
association as establishing th a t th is class o f insur
ance business is outside the company’s powers. 
The company is thereby empowered to  carry on 
every k ind  o f trans it insurance, and generally every 
k ind o f insurance business, except life  assurance 
business, fire insurance business, accident insurance 
business, or employer’s lia b ility  insurance business
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w ith in  the meaning o f the Assurance Companies 
Act 1909.

W hat I  have to  decide, therefore, is whether this 
is a fire insurance policy or a marine policy, and in 
considering th a t question, sect. 28, sub-sect. (3), 
° f  the Act, whereby i t  is provided th a t the policy 
shall not be deemed to  be a policy o f fire insurance 
hy reason only th a t loss by fire is one o f the various 
r isks covered by the policy, must be borne in  mind. 
I f  the policy is a marine policy, then, although fire 
was one and only one o f the risks insured against, 
' t  would not be w ith in  sub-sect. (6) o f sect. 1 of 
the A ct, bu t if, according to  its  true construction, 
' t  is a policy insuring against loss by or incidental to  
hre, then i t  is fire insurance business under the Act, 
and business which the company had no power to  
undertake. In  the former case the claim o f the 
applicants would be provable in the winding-up ; 
lrl the la tte r case the ir rig h t o f proof is lim ited  to  the 
unexpired portion o f the premium.

I  have come to  the conclusion th a t the liqu idator’s 
contention is righ t. The policy is in  form  a transit 
°ne, bu t was altered by indorsement so as to  cover 
the wool while in trans it or in  storage against risk 
° f  fire or explosion. The trans it pa rt o f the risk was 
° f  an almost negligible nature, involv ing on ly the 
transit o f the wool from  the quay to  a shed or ware
house in the same place, and when, after the transit 
Was over, the policy was renewed on two occasions, 
the same premium was charged as had been charged 
tor the firs t period, which included transit, a clear 
'udication th a t what was really being insured against 
Were the warehouse risks and not the transit. More
over, the wording o f the policy specially including in 
the insurance the risk o f partia l or complete destruc- 
t'on by fire discloses the real nature o f the contract, 
und I  feel bound to  hold th a t th is was the real risk 
uisured against. I  must, therefore, dismiss this 
summons, w ith  costs.

Solicitors : Stokes and Stokes; Stafford Clark
and Co.

K IN G ’ S B E N C H  D IV IS IO N .

F rid a y , Nov. 27, 1931.

(Before B ateson, J .)

Oarnpskibsselskabet B o tn ia  A /S  v. C. P- B e ll 
and Co. (a)

C ltarter-party  —  “  Weather w ork ing day ”  —  
Load ing prevented by ice— C la im  by owners fo r  
dead fre igh t.

^ charter-party provided that a cargo o f timber 
should be loaded at the rate o f  125 fathom s per 
'weather w ork ing day. Under the charter-party  
fhe ship proceeded to the po rt o f M o lle rsv ik , 
' '  in land , to load tim ber fo r  carriage to C ard iff. 
* ce form ed at M o lle rsv ik  shortly a fter the sh ip 's  
nrr iv a l, in  consequence whereof the timber could 
Y!° t  be loaded at the agreed rate. Before the 
oading was complete the ship was obliged to 
eave p o rt ¡0 avoid being icebound. The owners 

claimed against the charterers fo r  dead fre igh t, 
t was not disputed that i f  the days on which 

fad ing  was prevented by ice were treated as 
Weather w ork ing days ”  the ship could have 

een fu l ly  loaded before i t  was necessary fo r  her 
l ’f  leave port.

’a> Reported by V. It. ARONSON, Esq., Barristcr-at-Law.

H eld, that days on which work at the p o rt o f loading
could not be carried on by reason o f the presence
o f ice were not “  weather w ork ing days," and
consequently that the c la im  fa iled .

I n  th is  action the p la in tiffs, as owners o f the 
steamship Sydhavet, claimed a sum for dead 
fre ight on a charter-party for the carriage o f tim ber 
from  B altic  ports to  Cardiff. The charter-party, 
which was dated the 27th Oct. 1930, provided tha t 
the p la in tiff’s ship Sydhavet should go to  one place 
in  Middle F in land as ordered by the charterers and 
load a cargo o f p it  props, and being so loaded should 
proceed to  Cardiff and there deliver the cargo on 
payment o f the freight. The defendants were the 
owners o f the p it  props and holders o f the b ill o f 
lading, which incorporated a ll the m aterial terms 
o f the charter-party.

In  pursuance o f the charter-party the steamer 
was ordered to Mollersvik, a F innish port, which 
was icebound in  winter. She arrived there on the 
8th Nov., and loading commenced. Shortly a fter
wards ice began to  form, and from  the 21st Nov. 
loading was impossible. B y  th a t date 394 fathoms 
had been loaded out o f 750 required to  make a 
fu ll cargo. On the next day the ship pu t to  sea, 
as she was compelled to do to  avoid being ice
bound. The part cargo was carried to  Cardiff, 
and was there deposited w ith  the dock au thority  
in  pursuance o f sects. 492 to  496 o f the Merchant 
Shipping A ct 1894, and the master claimed a 
lien on i t  for dead fre ight in respect o f cargo which 
had not been carried.

The question in issue in  the action was whether 
days on which cargo could not be brought to  the 
ship because the harbour was ice-bound were 
“  weather working days ”  w ith in  the meaning of 
clause 5 o f the charter-party. That clause provided 
as follows : “ A t loading port the cargo shall be 
brought alongside the vessel a t charterers’ risk 
and expense. The cargo shall be loaded a t the 
rate o f 125 fathoms per weather working day on an 
average during the ordinary working hours o f the 
port, bu t according to the custom o f the po rt.”

Clause 7 (d) provided : “  I f  a fter a rriva l the
master for fear o f vessel being frozen in deems i t  
advisable to  sail he shall be a t libe rty  to  leave 
w ithou t cargo, and to f i l l  up fo r vessel’s benefit at 
any port or ports whether such ports are in the 
course o f the chartered voyage or not. . . .”  
The charter-party fu rther provided (by clause 18) 
th a t the master or owners should have an absolute 
lien on the cargo for dead freight.

G. St. C. Pilcher fo r the plaintiffs.— The obligation 
on the charterers was to  load a t a stipulated rate 
“  per weather working day.”  Days on which 
loading was prevented by ice were “  weather 
working days.”  I f  not, the loading could have 
been delayed u n til the following spring. Ice is not 
“  weather ”  in  the sense used in  th is charter, but 
is a mere result o f weather. Weather suggests 
something fortuitous, bu t there is nothing fortuitous 
about ice in  th is place a t th a t tim e o f the year, 
fo r the form ation o f ice was something which was 
bound to  occur. I f  a gale on shore had blocked 
the road by which the tim ber was being carried to 
the port i t  m ight have rendered the loading o f this 
cargo impossible, bu t the day on which the progress 
by land was so impeded would be none the less a 
“  weather working day.”

W illin k  fo r the defendants.—There never were 
sufficient “  weather working days ”  in  which to  
complete th is contract. Ice is “  weather.”  I t  is 
merely rain in another form, and no one could
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suggest th a t rain was not weather. The charterers 
on ly bound themselves to  load w h ils t the weather 
perm itted loading ; and i f  great cold, resulting in 
the form ation o f ice, prevented loading, days on 
which th a t condition existed were no t “  weather 
working days.”

Pilcher replied.

Bateson, J.— This is an action by shipowners 
against cargo-owners to  recover dead fre ight on 
the steamship Sydhavet, which was chartered to 
carry pitprops from  a port in Middle F inland to 
Cardiff. On the 8th Nov. 1930 the ship arrived 
a t Mollersvik, which is a port in  Middle Finland. 
A t  Mollersvik the cargo has to  be brought down 
a rive r to  an estuary, and the ship lies a t an 
anchorage one or two, or possibly three, miles out 
in the bay, and the method o f loading is by tow ing 
rafts o f tim ber from  the mouth o f the rive r out to 
the ship. A ny part o f the ra ft th a t is not com
pletely loaded in  the day is towed back again, 
because i t  is not safe to  leave i t  alongside the ship.

The ship arrived a t th is port in  the afternoon, 
and the following day was a Sunday. From  the 
10th to  the 16th Nov. there was on ly one day on 
which the ship could be loaded, namely, the 11th 
Nov., and she then loaded 136 fathoms. There 
was some litt le  question as to  whether she ought 
to  have loaded a litt le  more on the Saturday, but 
the tug  tow ing the ra ft ou t got ashore owing to  a 
snowstorm. I t  does not look as i f  i t  was a very 
good day fo r loading, but tha t is what was done, 
and nothing was loaded on tha t particular day. 
I t  was very unfortunate from  the po int o f view 
o f the ship, because i f  i t  had been fine weather 
she would have been loaded and would have got 
away. On Sunday, the 16th Nov., which was not 
a working day, ice began to  appear. A  litt le  
cargo was loaded on the 17th and 18th, bu t the ice 
set in substantially, and w ith  the exception o f 
some small parcels which were farther outside than 
the m outh o f the river, in  places where some small 
quantities were kept stored, no more loading was 
done before the 21st. Ice was the cause which 
prevented any more cargo being brought to  the 
ship from  the storage place, and the port was 
practically shut on the 18th Nov. fo r the winter. 
I t  was obvious th a t no more cargo could be given 
than what the shippers had managed to do from  
the other small place where there was a small 
store, and i t  was no good the ship w aiting any longer. 
The master, and his owners, wanted to  get a fu ll 
cargo, and i f  he d id  not get a fu ll cargo he wanted 
dead freight, and in  order to  protect himself the 
master would not go w ithou t getting a le tte r from 
the shippers to  say th a t i t  was not possible to  
ship any more cargo. Thereupon the shippers 
gave h im  a le tte r in  the follow ing terms : “  As we 
now, on account o f weather hindrances (ice), 
consider ourselves unable to  supply any more props 
in  Mollersvik. we are ready to  clear your vessel, in  
accordance w ith  the charter-party, w ith  the 
approximate 400 fathoms loaded. On account o f 
the reason mentioned above we are now also 
unable to  deliver any props from  any other place 
stipulated in the charter-party.”

O f course, i f  the master had stayed very much 
longer he would have been frozen in  himself. He 
had to  go, and there was no chance o f his getting 
any more cargo.

Those are most o f the facts in  th is case. In  
fact, 394 fathoms were loaded, leaving 356 fathoms 
short. The vessel proceeded to  Cardiff on the 
22nd Nov. and arrived there on the 27th Nov. 
The claim was made fo r dead fre ight and a deposit

was made under the Merchant Shipping A c t on 
the 2nd Dec.

The charter-party was made on the 27th Oct., 
a fo rtn igh t before the vessel arrived a t the port 
o f loading and was in  the “  Scanfin ”  form . I t  was 
agreed between Messrs. Galbraith, Pembroke and 
Co., agents fo r the owners, and Messrs. Pitwood, 
the charterers, th a t the vessel should proceed to 
one place in  Middle F in land and load a fu ll and 
complete cargo o f short p it  props and being so 
loaded should proceed to  Cardiff. [H is Lordship 
then read the m aterial clauses o f the charter-party, 
as above set out, and continued :]

The question which I  am asked to  decide really 
comes to  th is : W hat is the meaning o f “  weather 
working day ”  in  clause 5 1 Mr. Pilcher points out 
tha t clause 7 (d), the sub-clause in  the ice clause, 
does not apply to th is shipper, and th a t i t  is only 
pu t in fo r the protection o f the owners. Mr. 
W illin k , on the other hand, says th a t the corres
ponding protection fo r the shipper is under clause 5, 
which regulates his du ty  to  pu t cargo on board the 
ship in  weather working days only. That is really 
the dispute between the parties. Mr. Pilcher says 
th a t clause 5 merely relates to  the rate for loading, 
and th a t i t  does not negative or cut down the 
obligation to  load a fu ll and complete cargo, tha t 
the shipper is bound to  ship a t the fixed rate per 
weather working day, and he says th a t ice is not 
weather ; th a t i t  may be the result o f weather, but 
th a t i t  is not weather, and th a t on a perfectly fine, 
bright, cold day ice would not prevent the vessel 
being loaded. He further says th a t i f  they had 
wanted to  except ice from  the loading they could 
have said so in th a t clause, or they could have 
made i t  clear elsewhere in the charter-party, and 
they have not chosen to  do so. He goes on further 
to say tha t there is no reported case where i t  has 
ever been held tha t when loading is prevented by 
ice i t  is not a weather working day.

O f course, the answer to  th a t is the one so often 
made where no cases can be found in the books, 
tha t nobody ever thought o f saying so before. 
B u t the question has arisen now, and I  have to 
determine it ,  and the way I  approach i t  is this. 
Is a day on which ice prevents loading a weather 
working day w ith in  the meaning o f th is charter- 
pa rty  ? I t  was a charter-party fo r a vessel to  go to 
an ice po rt a t a very late period in  the season. One 
o f the worst things o f an ice port is, I  suppose, tha t 
ice prevents the loading ; and I ,  myself, th in k  tha t 
where, in  such a charter as this, fo r such a place as 
this, the parties have agreed tha t the loading is only 
to take place on weather working days, i f  the con
ditions are such th a t the cargo cannot be got out of 
the ice in  order to  be taken to  the ship, th a t day 
w ill cease to  be a weather working day. I  th ink  
th a t the form ation o f ice by cold which prevents 
the loading is weather, and th a t the meaning 
o f the phrase “  weather working day ”  between 
business men dealing w ith  th is k ind  o f charter 
pa rty  must relate to  prevention from  loading by ice.

Passages in  the correspondence have been 
referred to  where the parties themselves talked 
about i t  being the weather th a t prevented the 
loading, and such expressions are used as “ I f  the 
weather turns m ild  we m ight get on w ith  the 
loading.”  The actual wording o f the notice which 
the master got the shippers to  give h im  says 
“  weather hindrances,”  and I  th ink , in  ordinary 
English, the meaning o f the words in this charter- 
p a rty  are th a t ice such as prevented the loading 
in  this case, was weather preventing the loading, 
and th a t the excuse fo r not loading more is tha t 
there were no more weather working days on which 
th a t could be done. Mr. W illin k  pointed out tha t
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Jf  ice is not weather the waves which are produced 
by the w ind and which prevent lighters or rafts 
from  getting alongside vessels could not be said 
to be weather. I  th in k  th a t is somewhat analogous. 
I  th in k  the phrase means loading weather, and i f  
you have ice which prevents you from  loading you 
have not got loading weather. In  other words, 
you have not got a “  weather working day.”

Mr. Pilcher says there is on ly one case, namely, 
Bennetts v. Brown (98 L . T. Rep. 281 ; (1908) 1 K . B. 
490), where the words, “  weather working day ”  
bave ever been interpreted. In  th a t case, W alton, 
J- said : “  I  th in k  i t  has a natural meaning, namely, 
a day on which the work o f discharge— i t  m ight 
be o f loading, bu t in the present case i t  is o f discharge

is not prevented by bad weather ”  : (98 L . T . Rep. 
»t p. 283).

Mr. Pilcher says th a t this was not bad weather, 
4b at ice is very often beautifu l weather ; bu t I  
th ink  th a t in this charter-party i t  is bad weather 
)vhen ice prevents you from  loading. Scrutton, L .J ., 
In his book on charter-parties, says th a t “  weather 
working days ”  means days on which the weather 
allows working : (Scrutton on Charter-parties, 13th 
'■'bt., p. 365). Those two definitions are almost 
identical in  meaning, and I  am satisfied th a t in 
4bis case the proper in terpretation o f these words is 
4bAt which I  have p u t upon them. There w ill, 
herefore, be judgm ent fo r the defendants.

Solicitors for the plaintiffs, W illiam  A . Crump 
dl,d Son, for Gilbert Robertson and Co., Cardiff.

Solicitors for the defendants, Botterell and Roche, 
° r  Botterell, Roche, and Temperley, Newcastle.

F rid a y , M a y  6, 1932.

(Before M acK in n o n , J.)
p

°rtvale Steamship Company v. Corporation of 
the Royal Exchange Assurance, (a)

urine insurance— In s titu te  T im e Clauses—  
C o n tin u ity  o f voyage— P a rtic u la r average.

1 >>e defendant corporation insured the p la in t if fs ’ 
steamship P o rtva le  fo r  twelve calendar months 
■>Toni m idn igh t the 30 th J u ly  1930 to m idn ight, 
oe 30th J u ly  1931, subject to “  In s titu te  T im e  

Clauses as attached.”  Clause 13 o f the 
institute T im e Clauses provided  “  warranted  

• Iffe fro m  p a rtic u la r average under 3 pe r cent."
lause 16 p ro v id e d : “  The w a rran ty  and

-onditions as to average under 3 pe r cent, to 
e appUcabig to each voyage as i f  separately 
nsured, and a voyage sha ll be deemed to 

commence at one o f the fo llo w in g  periods to 
? selected by the assured when m aking  up  the 

i y , Lrn, taamely, at any tim e at which the vessel 
to begins to load cargo, o r (2) sails in  ballast 
^  a load ing po rt. Such voyage sha ll be 

to conlin u e  d u rin g  the ensuing pe riod  
on l ^ , eilh e r she has made one outward and  

homeward passage ( in c lud in g  an in te r- 
und l<lte- ^a^ ast possage i f  made) or has carried  
firs t fischa rged  two cargoes, whichever m ay  
s^e " aP p m , and, fu rth e r, in  either case, u n t il 

begins to load a subsequent cargo or sails

) Imported by R. A. Vri.K . Esq., Barrister-at-law.

in  ballast fo r  a loading p o r t."  The  P o rtva le  
was chartered to load in  the R iver P la te fo r  
A ntw erp , and between the 10th J a n . 1931 and  
the discharge o f her cargo at A n tw erp  on the 
0th A p r i l  1931 she sustained damage on three 
occasions. She then lay  up  at A n tw erp  t i l l  
the 27th A ug . 1931 ow ing to absence o f fre igh t. 
D u rin g  the pe riod  o f ly in g  up  she sustained 
damage on two occasions. The question fo r  
decision was whether the cost o f repa irs  a ris ing  
fro m  these two later casualties could be added 
to the expenses incurred  on the three earlier 
casualties so as to ascertain whether the 3 per 
cent, p a rtic u la r average was exceeded.

H e ld , on the clear wording o f clause 16 which 
defined a “  voyage," the voyage which had 
commenced on the 10th J a n ., was s t i l l  con
tin u in g  d u rin g  the pe riod  o f ly in g  up . On 
any other construction there would be great 
d ifficu lty  in  know ing what l im it  to p u t on the 
pe riod  o f delay. The contention o f the p la in t if fs  
was rig h t, and there m ust be judgm ent fo r  them.

Action tr ied  in  the Commercial lis t w ithou t a
ju r y -

Under a po licy o f marine insurance dated the 
30th Ju ly  1930 the defendant corporation insured 
the p la in tiffs ’ steamship Portvale “  fo r and during 
the space o f twelve calendar months commencing 
m idnight the 30th Ju ly  1930 and ending m idnight, 
the 30th Ju ly  1931 as employment m ay offer 
subject to  ‘ Ins titu te  Time Clauses ’ as attached.”  
Clause 13 provided “  warranted free from  particular 
average under 3 per cent.,”  and clause 16 defined 
when a voyage was deemed to  begin and end.

The Portvale sailed in ballast from  Pernambuco 
on the 10th Jan. 1931, chartered to  load in  the 
R iver Plate for Antwerp. On the 17th Jan. 1931 
she encountered heavy weather which caused 
damage to  the hu ll and machinery, and she pu t in to 
Montevideo for repairs on the 21st Jan. She later 
proceeded on the voyage, and on the 7th Feb., when 
entering the po rt o f Santa Fe to  load, she struck the 
quay wall, sustaining damage to  her bows. A fte r 
loading a complete cargo the vessel proceeded 
to  St. Vincent for bunkers, and while bunkering 
there on the 18th March 1931 the steamship Sagres 
collided w ith  her, damaging her bulwarks.

The vessel then proceeded to  Antwerp, arriv ing 
there on the 2nd A p ril 1931, and the discharge o f 
the cargo was completed on the 9th A pril. The 
vessel was then shifted to  a lay-up berth pending 
arrangements fo r fu rther employment. W hile so 
ly ing  up, the steamship Kabinda, on the 24th June 
1931, collided w ith  her. She was dry-docked, and 
the collision damage was repaired, together w ith  the 
damage previously suffered. In  leaving the dry- 
dock, on the 9th Ju ly  1931, the vessel struck the 
quay walls on two occasions and sustained further 
damage. That damage was repaired in  due course, 
and on the 27th Aug. 1931 she sailed in ballast 
fo r Hamburg, where she subsequently loaded cargo 
fo r the Kara Sea. ■

The pla in tiffs contended tha t under the pro
visions o f clause 16, the voyage which began at 
Pernambuco was s till continuing while the ship 
lay-up, and the casualties suffered at Antwerp were 
covered. The defendants contended tha t the 
voyage was not so continuing, and th a t the cost of 
repairs, &c., arising from  the casualties o f the 
24th June and the 9th Ju ly  1931 could not be 
added to  the expenses incurred in respect o f the
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earlier casualties, regardless whether the 3 per cent, 
particular average had been exceeded or not.

Carpmael for the plaintiffs.

Sir Robert Aske for the defendants..

MacKinnon, J.— In  this case the steamship 
Portvale was insured by the defendant corporation 
under a policy dated the 30th Ju ly  1930, the policy 
being expressed to be “  for and during the space of 
twelve calendar months commencing m idnight the 
30th Ju ly  1930 and ending m idnight the 30th 
Ju ly  1931 as employment may offer,”  subject “  to 
Ins titu te  Time Clauses as attached.”  In  the 
Ins titu te  Time Clauses i t  was provided, in sect. 13, 
“  warranted free from  particular average under 
3 per cent.,”  w ith  a qualification tha t is o f no 
moment in this case. I t  was then provided, in 
clause 16 : “  The warranty and conditions as to 
average under 3 per cent, to  be applicable to  each 
voyage as i f  separately insured.”  The clause then 
goes on to give a definition o f what is meant by a 
voyage. As i t  is upon the wording o f tha t pa rt of 
the clause 16 th a t this dispute turns, I  need 
not read i t  u n til I  come to  consider the po in t in 
dispute.

I t  is perhaps not im m aterial to  observe tha t 
clause 23 provides for what is commonly known 
as laid-up returns, the m aterial one o f which would 
be the return o f 13s. 6d. per cent, i f  abroad when 
laid up in port.

The material facts which happened were these. 
On the 10th Jan. the vessel sailed in ballast from  
Pernambuco under a charter-party to  load cargo 
for carriage to Antwerp. On the 17th Jan., while 
she was in  ballast, she sustained some damage at sea. 
That was repaired in January at Montevideo, but 
on the 7th Feb. she sustained a t Santa Ft' some 
further damage by collid ing w ith  a quay wall. On 
the 22nd Feb. she sailed from  the Plate w ith  her 
cargo, but pu t in to  St. V incent fo r bunkers, and on 
the 18th March she sustained some fu rthe r damage 
from  collision there. She then arrived a t Antwerp, 
and on the 9th A p ril had discharged her cargo at 
Antwerp. Owing to  the unhappy condition o f the 
fre ight m arket her owners then had no immediate 
employment for her and she was la id up a t Antwerp 
from  the 9th A p ril u n til the 27th Aug. During tha t 
period, on the 24th June, she sustained some further 
damage through a ship running in to  her, and on the 
9th Ju ly  she sustained some fu rthe r damage by 
bumping in to a sea wall. On the 27th Aug. her 
stay a t Antwerp came to  an end, and she sailed fo r 
Hamburg under charter to  load a cargo for the Kara 
Sea.

The collective cost o f the damage which she 
sustained on these three occasions— the 17th Jan., 
the 7th Feb., and the 18th March— as I  understand, 
came to  more than 3 per cent, under the policy, and 
was adm itted to be a claim. The cost o f repairing 
the two sets o f damage a t Antwerp, on the 24th 
June and the 9th Ju ly , did not amount to  3 per 
cent., and the assured can on ly claim for these i f  
he can assert tha t these two claims arose during the 
same “  voyage ”  as th a t upon which the three 
earlier claims arose. In  other words, he must 
establish tha t a ll five claims arose during the same 
“  voyage.”

The defendants say tha t tha t claim cannot 
be made, inasmuch as these five sets o f damage 
were not a ll sustained during one voyage, bu t only 
the firs t three o f them were sustained during the 
course o f the voyage, and the two la ter ones were 
during a different voyage, or a t any rate, not during 
the same voyage.

That involves the question what is the effect o f 
the definition o f a voyage set out in the words o f 
clause 16. Those words are these : A  voyage shall 
be deemed to  commence a t one o f the following 
periods to  be selected by the assured when making 
up the claim, namely, a t any tim e a t which the 
vessel (1) begins to  load cargo, or (2) sails in  ballast 
to  a loading po rt.”  There is no dispute in  this 
case when the voyage which we have to  consider 
began. I t  is obvious, and i t  is adm itted, th a t the 
voyage began when the ship sailed in  ballast 
from  Pernambuco. That is clearly w ith in  the 
provision tha t the voyage “  shall be deemed to 
commence a t one o f the following periods to  be 
selected by the assured when making up his cla im .”  
One o f those is when the vessel “  sails in  ballast to 
a loading po rt.”  So the voyage began a t Pernam
buco. B u t the clause, having defined when the 
voyage should be deemed to have commenced, goes 
on to  provide how long such voyage shall be deemed 
to  continue in  these words : “  Such voyage shall be 
deemed to  continue during the ensuing period un til 
either she has made one outward and one homeward 
passage (including intermediate ballast passage i f  
made), or has carried and discharged two cargoes, 
whichever may firs t happen ; and further, in  either 
case, u n til she begins to  load a subsequent cargo or 
sails in ballast for a loading po rt.”  Clearly the 
assured are correct in saying th a t under tha t 
provision th is voyage had not finished by the 9th 
J u ly  when the f if th  o f the series o f damages and the 
second o f those, when la id up a t Antwerp, occurred, 
because he can say tha t, the voyage having com
menced a t Pernambuco, i t  is to be deemed to  continue 
u n til the vessel has carried and discharged two 
cargoes, and further, u n til she begins to  load the 
subsequent cargo or sails in ballast fo r the loading 
port. On the actual words o f the clause I  th ink  
there can be no doubt th a t the assured is righ t in 
saying th a t the voyage which has been deemed to 
commence at Pernambuco under th is condition 
must be deemed to  be s till continuing.

B u t i t  is alleged by Sir Robert Aske, on behalf 
o f the defendants, th a t you ought to  bring in some 
im plication th a t the period when the vessel is 
actually ly ing  up w a iting fo r fu rther employment to 
offer ought to  be excluded from  the period covered 
by the voyage, and he relies upon the fact th a t what 
one is dealing w ith , and what one is considering, is a 
voyage, and tha t the period when the ship is laid 
up is entirely alien to  any notion o f the ship being 
engaged upon a voyage. I  should quite agree w ith  
th a t contention on the part o f Sir Robert Aske i f  the 
question one had to  consider was what was the 
natural construction to  be applied to  the word 
“  voyage,”  and what is covered by or implied by it- 
B u t in  th is case we are dealing w ith  a clause or 
provision which uses the word “  deemed,”  “  such 
voyage shall be deemed to  continue ”  as from  a 
certain date. Whenever you get the words “  deemed 
to  be ”  i t  means, though obviously the th ing  19 
not true, you have to  pretend th a t i t  is true. When
ever you are dealing w ith  a phrase which provides 
tha t something or other shall “  be deemed to  be 
so and so, you have got to  avoid and leave out 
o f account any real consideration o f the true facts, 
and you have only to  ascertain whether the facts 
stated in  the provision have arisen. I f  they have 
arisen, then you have to  pretend and to  deem that 
they are something else, though apart from  such 
direction you would not th in k  o f doing so. Further
more, I  feel great d ifficu lty  in knowing, i f  I  g ive 
effect to  th is contention, what lim it  I  am to  put 
upon the period, and how much is to  be excluded 
from  th a t which would clearly be covered under the 
clear words o f the clause. I  pu t the possible



ASPINALL’S MARITIME LAW CASES. 311

K.B. D iv .] T he  Mons. [A d m .

case th a t in the circumstances here i t  m ight have 
happened th a t th is ship, after discharging at 
Antwerp, had been chartered to  load cargo in the 
Baltic, a t firs t open water, and th a t as a result o f 
■waiting un til the ice was broken she had to  w a it 
three weeks or a month, or even longer perhaps, at 
Antwerp, instead o f hanging about out a t sea un til 
the ice allowed her to  enter her new loading port. 
Sir Robert Aske, I  th ink , was inclined to  say tha t 
the period o f w aiting a t Antwerp then would not 
be pa rt o f the voyage. From  th a t the next stage 
would be, i f  she had not actually a new charter, 
tha t her owners would have to  w a it for a certain 
period before they could find a new charter, which 
hught be a fortn ight. As to  tha t, Sir Robert Aske 
Was inclined to  say, I  th ink , th a t i t  was on ly a lit t le  
time, and he could not say th a t th a t was not included 
m the voyage.

The real tru th  is th a t the underwriters, not un- 
uaturally, feel th a t i t  is hard th a t so long a period 

this, which amounts to  five months, should be 
mcluded in  th is voyage which started at Pernam
buco. B u t, in  m y view, upon the clear wording 
° t  the clause, though i t  results in th is case in what 
appears to  be a somewhat strange and possibly 
bard result, I  do not see m y way to  say th a t as 
the tim e when these last two pieces o f damage 
were sustained this ship had ceased to  be on the 
Voyage which commenced a t Pernambuco, under 
the artific ia l definition o f a voyage provided by 
this clause.

Tile result is th a t the assured are entitled to 
recover the claim they make in  this case.

As i t  happens, by an accident we have dis
covered (because I  had brought to  me the old 
e<htion o f Am ould) tha t th is clause has remained 
JUialtered since 1908, and i t  is perhaps rather a 
happy illustra tion o f the comparative regularity 
° t  the employment o f B ritish  ships th a t circum
stances have not previously arisen to  make this 
P°mt obviously one o f d ifficu lty.

t am not going to  suggest th a t the underwriters 
° : the institu te  should make s till longer what is 
Already a very lengthy “  Ins titu te  Time Clause,”  

ub I  imagine, i f  th is sort o f po in t had been 
Previously considered, there would have probably 

een some sort o f addition or qualification to 
ause 10 provid ing th a t any period in  respect of 
mch the assured recovered a lying-up premium 
hder clause 23 was not to  be deemed to  be part 

u voyage w ith in  the meaning o f clause 16. I  am 
j ° t  inv iting  them to  introduce tha t condition, but 

. hot th in k  th a t I  can im p ly  such a condition 
has not been expressed.

am ,lnderstand there is no dispute about the; 
th ° un^‘ The result is there must be judgment for 
|̂f V.Plaintiff for 171.4s. 10d., and there w ill, o f course. 

Judgment w ith  costs on the H igh Court scale.

Judgment fo r  p la in tiff a.

Solicitors : Middleton, Lewis and Clarke, for 
tun ing  and Handcock, Cardiff ; Ince and Co.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

M a y  2 and  11, 1932.

(Before L angton, J .)

The M ons. (a)

S h ip  —  P rio r it ie s  —  M aster's disbursements —  
M aster's wages— Crew's wages— Necessaries.

The fo llow ing  cla im s were made against the 
proceeds in  court o f the sale o f the steamship M ., 
which were insuffic ient to meet a ll cla im s in  
f u l l  : (i .) C la im  o f a fo rm er master fo r  d is
bursements in  respect o f necessaries made in  
June  1931 ; ( i i . )  c la im  by the master fo r  d is 
bursements in  respect o f necessaries supplied  
in  N orw ay in  Jan . 1932 ; (H i.) c la im  by
salvors fo r  services rendered in  Jan . 1932 on 
the voyage fro m  N orw ay to the U n ited  K in g 
dom ;  ( iv .) c la im  by the master fo r  wages and  
disbursements and by the crew fo r  wages fo r  
periods before and subsequent to the salvage 
services.

H eld, that the lien  of  the master fo r  disbursements 
ranks upon precisely the same foo ting  as his 
lien  fo r  wages ; that the cla im s o f the respective 
masters ranked  p a ri passu and not in  the 
inverse order o f attachment o f  the ir liens ; and  
that the lien  o f the master is  postponed to that 
o f the crew.

The Salacia (1862, Lush. 545) followed.

Motion to  determine priorities. On the 17th Jan. 
1932 the Norwegian steamship Mons, w h ils t in 
the course o f a voyage from  Norway to  the United 
K ingdom, being short o f bunker coal, took the 
salvage assistance o f the steam traw ler Heugh, 
which towed her in to  Aberdeen.

A  salvage action (fo. 24) was subsequently 
started against the Mons, her cargo, and freight. 
No appearance was entered fo r the ship and freight 
and the Mons was sold by order o f the court for 
the sum o f 14641. 14s. 5d. An award o f 6501. 
rateably against the Mons and her cargo, valued 
a t 12011. 13s. 10d., was made by Langton, J. on 
the 11th A p r il 1932.

Other claims were made against the Mons, and 
judgm ent obtained in  the following actions :

Fo. 66. An action by M artin  Clausen, a former 
master, fo r disbursements in  respect o f bunker 
coals am ounting to  3121. 12s. 3d., supplied in  June 
1931, a t Kopervik, Norway, for which he. had 
made him self liable.

Fo. 31. An action by Sigmund Thorbjornsen, 
the master o f the Mons, fo r disbursements in 
respect o f bunker coals amounting to  831. 9s. 5d., 
supplied in  Jan. 1932, before the Mons started od 
her voyage to  the U n ited Kingdom, fo r which he 
had made himself liable on a promissory note.

Fo. 43. A n action by Thorbjornsen and the crew 
o f the Mons in  respect o f (a) disbursements by 
Thorbjornsen fo r provisions and trave lling ex
penses amounting to  281. 10s., and (6) wages o f 
the master and crew fo r different periods between 
Sept. 1931 and Feb. 1932, amounting to  5891. 4s. 5d.

(a ) Reported by Geo tïrky  H utchinson, Esq., Barrlster-
at-Law.
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R. F . Hayward fo r the salvers (fo. 24).
K . S. Carpmael fo r the p la in tiffs  in  fos. 66 and 

fo. 31.
J . V. Naisby fo r the p la in tiffs  in  fo. 43.

Cur. adv. vult.

M ay  11, 1932.— Langton, J — One or two m inor 
problems were raised by th is  m otion, and, as 
they were m atters which I  do not th in k  have 
been dealt w ith  before, I  reserved m y judgm ent to  
consider them.

I  w ill dispose firs t o f a po in t which was not 
really in  dispute— namely, the question o f the 
value o f the master’s lien fo r wages as compared 
w ith  th a t o f the crew. There is good reason, and, 
although an old case, good au tho rity  ( The Salacia, 
1 Mar. Law  Cas. (O. S.) 261 ; 1862, 7 L . T. Rep. 
440 ; Lush. 545) w hy the crew’s claim  /o r  wages 
should have p r io r ity  to  the claim o f the master, 
and M r. Carpmael d id  no t contend to  the contrary. 
The master’s lien, therefore, m ust be postponed 
to  th a t o f the crew.

The next m atter was a curious po in t as to 
whether the master’s lien fo r disbursements was 
on the same footing as his lien fo r wages. In  m y 
view there is no substance in  th is  po in t. When 
one is considering the ranking o f liens regard is 
had to  the position o f A .’s lien as against B .’s, 
bu t the relative position o f A .’s liens are not m atter 
fo r consideration a t all. A  master either has a 
va lid  claim in  respect o f wages and (or) disburse
ments or he has not. I f  he has a genuine claim 
fo r disbursements i t  w ill rank on precisely the 
same footing as his claim fo r wages.

The th ird  po in t is more im portant. I t  is whether 
the claims o f the respective masters fo r disburse
ments should rank p a r i passu or in  the inverse 
order o f the ir a ttachm en t; and as M r. Carpmael 
said, the au tho rity  on the po in t is o f a somewhat 
illusory character. In  Roscoe’s A dm ira lty  Practice, 
5th edit., p. 227, i t  is stated th a t i t  m ay be regarded 
as settled th a t “ liens ex contractu or quasi ex 
contractu rank against the res in  the inverse order 
o f the ir attachm ent on the ground th a t the last 
act in  respect o f which the latest claim arises, being 
a service to  those who have anterior claims, is 
entitled to  rank before such claims. As regards 
wages earned before a salvage service, th is  is clearly 
ju s t, because the salvors have preserved the res 
in  which the sailor has a lien .”  The authorities 
do not support quite so wide a statement as the 
one I  have ju s t quoted. They rea lly on ly show 
th a t in certain instances liens o f a contractual 
character have been held to  rank in  the inverse 
order o f attachm ent, and I  have considered them 
carefu lly to  ascertain whether I  can find any 
reason in  law or in  na tura l justice why these 
pa rticu la r liens should be held to  rank in  any other 
order than the na tu ra l one o f p a r i passu.

The origin, or idea, o f liens ranking in  the inverse 
order o f attachm ent is no t fa r to  seek. Where a 
ship has been salved, as th is  one was, i t  accords 
w ith  one’s na tura l view  o f justice th a t the salvor 
who has preserved the whole o f the res should have 
his claim  considered in  p r io r ity  to  the various 
creditors o f the ship who would have nothing upon 
which to  claim  i f  the exertions o f the salvor had not 
been made. B u t when one is considering claims, 
as between tw o creditors who have supplied neces
saries to  the ship or claims made in  the name o f the 
master fo r necessaries, i t  is d ifficu lt to  see how the 
same princip le could be applied, or indeed w hy i t  
should be applied a t all. A . supplies necessaries 
in  January, and B. supplies them  in  February. 
The master pledges his cred it fo r both, and both

[Adm.

claims come against the proceeds o f the sale o f the 
ship. W hy should B .’s claim  be preferred to  A .’s ? 
O f course, i f  A. has been g u ilty  o f some form  o f 
laches or negligence in  pu tting  forward his claim, 
one could see some ground fo r preferring B .’s claim 
to  A .’s. No suggestion o f th a t sort is made here, 
and I  can see no ground o f au tho rity  and no ground 
o f equ ity  or justice upon which one should be 
preferred to  the other. The claims o f the necessaries 
men (suing in  the names o f the masters) acquired 
the priorities o f those masters, and the two masters 
claims, including those o f the necessaries men, w ill 
rank p a ri passu. A ny  other claims fo r disburse
ments w ill also rank p a ri passu, and no t in  the 
inverse order o f attachment.

I t  is to  be noted th a t i t  was adm itted on behalf 
o f the salvors th a t wages earned subsequent to  the 
salvage service took p r io r ity  o f the salvage claim. 
Accordingly, in  th is  particu lar case, there w ill be 
certain wages and disbursements o f a la ter date 
which w ill take p r io r ity  o f wages and disbursements 
o f an earlier date. This p r io r ity  is solely due to  the 
in tervention o f the salvage services and the admis
sion by the salvors in  th is  case o f a p r io r ity  in 
respect o f wages (and disbursements, I  hold, are 
on the same footing) incurred subsequent to  the ir 
own services, and does not rest on any princip le 
o f inverse order o f attachment.

The order o f p r io r ity  w ill, therefore, be as follows : 
(i.) The costs o f the arrest up to  the date o f the 
order fo r sale ; ( ii.)  the crew’s wages subsequent to 
salvage ; ( i i i . ) the master’s wages and disburse
ments subsequent to  salvage; ( iv .) the salvage award 
and costs ; (v.) the crew’s wages before salvage : 
(v i.) the wages and disbursements o f the two 
masters before salvage.

Solicitors, fo r the salvors in  fo. 24, Botterell and 
Roche, fo r Botterell and Roche, Sunderland.

Solicitors fo r the p la in tiffs  in  fo. 31 and fo. 66, 
Stokes and Stokes, fo r Bramwell, Clayton, and 
Clayton, Newcastle-upon-Tyne.

Solicitors fo r the p la in tiffs  in  fo. 43, Charles 
Lightbound, Jones, and Lightbound, fo r Ingledew 
and Co., Newcastle-upon-Tyne.

M a rch  1, 2 ;  M a y  3, 4 ;  and June  6, 1932.

(Before L o rd  M e r r i v a l e , P ., assisted b y  E ld e r  
B re th re n .)

The Castor, (a)

S h ipp ing— Salvage— Value o f salved property— 
T im e charter-party— Appraisem ent— Whether 
value o f fu tu re  earnings under charter-party to 
be included.

I n  appra is ing  the value o f a vessel fo r  the purpose 
o f aw ard ing salvage, the fac t that the vessel was 
at the tim e o f the services under a pro fitable and 
unexp ired tim e charter-party can be taken in to  
account, and the present value o f fu tu re  
earnings under such charter-party can oe 
inc luded in  the appraised value.

T he H ohenzo lle rn  (10 A sp. M a r . Law  Cas. 296 ; 
95 L .  T . Rep. 585 ;  (1906) P . 339) followed.

S a l v a g e  A c t i o n .
The p la in tiffs, owners, masters and crew o f the

steamship Ousebridge, o f West Hartlepool, claimed

(a) Reported hy Geoffrey H utchinson Esq., Barrister-
at-Law.

The Castor.
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salvage fo r services rendered to  the Swedish m otor 
vessel Castor and her cargo.

The Ousebridge, 5601 tons gross, w h ils t on a 
voyage from  Nicolaieff to  Baltim ore v ia  Oran, 
received a wireless message th a t the Castor was 
on fire in  la t. 36° 34' N. long. 22° 39' W ., and th a t 
her master had ordered the vessel to  be abandoned. 
The Ousebridge a t once proceeded to  the Castor, and 
succeeded in m aking fast a t about 4.30 p.m. on the 
28th A p r il 1931. The Castor was then towed to 
St. Michaels, Azores, where she was moored in 
safety a t about 9.45 a.m. on the 2nd May 1931. 
The Castor, 8714 tons gross, was loaded w ith  a 
cargo o f oil.

A t  the tim e o f the services the Castor was running 
under a remunerative charter-party, which s t ill had 
seven years to  run.

The value o f the Castor was appraised a t 72,8201., 
hu t i t  appeared th a t the valuer in  making his 
appraisement had not taken in to  consideration the 
value o f the unexpired pa rt o f the tim e charter.

Dunlop, K.C. and Naisby fo r the p la in tiffs .— The 
appraiser ought to  have taken in to  account the 
value o f the unexpired portion o f the tim e charter- 
Party, and he should have added something fo r the 
Present value o f the profits which the vessel w ill 
earn under it .  The pla in tiffs are entitled to  an 
award on the value o f the vessel to  her owners as a 
going concern : (The Hohenzollem, 10 Asp. Mar. 
Law Cas. 296 ; 95 L . T. Rep. 585 ; (1906) 
v- 339). The same principle o f valuation has been 
recognised in  damage cases : (The Harmonides,
® Asp. Mar. Law Cas. 354 ; 87 L . T . Rep. 448 ; 
(1903) P. l  ; see also The Edison, 147 L . T. Rep. 
T41 ; (1932) P. 52). I f  the appraiser has proceeded 
upon a wrong principle the p la in tiffs  are not bound 
oy the appraisement.

Digby, K.C. and Carpmael fo r the defendants.— 
The appraisement is conclusive, and ought not in 
this case to  be set aside. In  any case the appraiser 
“ as not proceeded on any wrong principle. The 
decisions in  The Harmonides (9 Asp. Mar. Law Cas. 
|®4 ; 87 L . T. Rep. 448 ; (1903) P. 1) and The 
Hohenzollem (10 Asp. Mar. Law  Cas. 296 ; 95 L . T. 
Lep. 585 . (1906) P. 339) must be read subject 
to the lim ita tions o f the decision in  The San Onofre 
)~4 Asp. Mar. Law Cas. 74 ; 116 L . T . Rep. 800 ; 
(l9 17) P. 96).

D u n lo p  K.C. replied. Cur. adv. vult.

■Tune 6, 1932.— Lord Merrivale, P.—In  addition to  
ue controverted questions as to  what was done by 
h(: Ousebridge and what was its  effect, there was a 

i^ubborn contest a t the hearing as to  the value of 
“ e property salved, and a serious conflict as to  the 

Principle on which the value must be determined, 
o /d ina rily  an appraisement o f the ship, a valuation 

her cargo, and a simple adjustment o f relevant 
a . 44ers o f account w ill provide the m aterial for 

rthnietical ascertainment o f the values in  question. 
haere> however a question o f general importance 
r es '  6611 ra*se(l> namely, whether in  valuing the 

“ m salvage cases the court can have regard to  a 
*e r-p a rty  ' n force a t the tim e in  question. This 

sarJe ubout by reason th a t when the Castor was 
sev'6^  s*le was under tim e charter, w ith  nearly 
r  years to  run, w ith  the Anglo-Saxon Petroleum 
U ®Puny.
a he Castor had been b u ilt under the terms o f 
¡UjPutract made in  Dec. 1926, between her owners 
Vfjj- [he Anglo-Saxon Petroleum Company Lim ited, 
sh ine  determined the design and structure o f the 
in h t0  b n ilt and gave the company an interest 

er as soon as she should be completed, the 
V o l . X V I I I . ,  N . S.

principal te rm  being th a t she should be under hire 
to  the company for a te rm  o f years a t fixed rates 
fo r the carriage o f o il a t 6s. 10£d. per ton  per 
m onth upon a dead weight capacity o f 12,500 tons. 
Hence the charter-party. The Castor's gross 
earnings thereunder fo r a year were estimated by 
one o f the witnesses a t about 46,0001. and, after 
payment o f working expenses and allowances for 
various charges, including charges fo r depreciation, 
i t  was said on the p la in tiff’s pa rt th a t there was a 
net p ro fit accruing to  the owners under the charter- 
p a rty  o f upwards o f 12,0001. per annum, and i t  was 
contended tha t, the charter-party having nearly 
seven years to  run, the present value o f the 
prospective earnings o f the Castor during th a t period 
must be taken in to  account as an element o f value 
additional to  her appraised value as a damaged 
ship o f 72,8201. Mr. Dunlop also suggested in  his 
fina l argument th a t the prospective earnings under 
the charter-party, i f  not treated as an element in 
the value o f the vessel, ought to  be regarded as 
fre igh t a t risk and part o f the property or interest 
o f her owners salved fo r them  by the Ousebridge.

For the defendants the figures I  have mentioned 
were not a t a ll adm itted. They regarded the net 
p ro fit as on ly 40001. I t  was contended by Mr. 
D igby th a t the value to  be taken in to  account was 
the appraised value and no more.

In  view o f th is  conflict I  thought i t  was necessary 
to  ascertain from  the valuer by whom the appraise
ment o f the Castor had been made whether he had 
valued upon the footing th a t the vessel was on hire 
to  the charterers on the terms o f the actual charter- 
party , and I  learned, and so informed the parties, 
th a t the charter-party had not been before the 
valuer. The vessel had been valued sim ply on the 
footing on ly o f her actual employment. Evidence 
was given by  expert witnesses as to  the value o f 
the Castor to  her owners under the charter- 
party , and counsel discussed the question o f value 
on th is  footing in  ligh t o f a number o f well-known 
legal authorities.

The outstanding cases cited were : The Five Steel 
Barges (6 Asp. Mar. Law Cas. 580 ; 63 L . T. Rep. 
499 ; 15 Prob. D iv . p. 142), The Harmonides (9 
Asp. Mar. Law Cas. 354 ; 87 L . T. Rep. 448 ; (1903) 
P. 102), and The Hohenzollem (10 Asp. Mar. Law 
Cas. 296 ; 95 L . T. Rep. 585 ; (1906) P. 339); and 
in  contrast w ith  these the decision o f Sir Samuel 
Evans, P. in The San Onofre (14 Asp. Mar. Law 
Cas. 74; 116 L . T. Rep. 800 ; (1917) P. 96). The 
judgments in the recent case o f The Edison (147
L . T. Rep. 141 ; (1932) P. 52) in  the Court o f 
Appeal, were also mentioned. The substantial 
dispute, however, was whether the decision o f the 
court in  The San Onofre (sup.) lim its  or qualifies 
the principles applied in  the earlier cases. As the 
question affects everyday practice i t  has been 
necessary to  examine the cases closely.

Lord  Hannen’s judgm ent in  the case o f Five 
Steel Barges is useful for the reminder i t  gives 
th a t salvage cases are no t mechanically un iform  in 
process or in effect. I t  was a personal action 
against barge builders to  establish a salvage claim 
in  respect o f services rendered to  five barges, 
whereof two, though s t ill under the builders’ control, 
had passed to  the Government fo r which they were 
b u ilt. Lo rd  Hannen, in  holding th a t paym ent for 
salvage was recoverable in respect o f the possessory 
interest o f the builders in  these tw o barges, gave his 
well-known pronouncement on the principles which 
in  our courts govern every salvage award. “  I t  is,”  
he said, “  a legal lia b ility  arising out o f the fact tha t 
property has been saved, th a t the owner o f the 
property who has had the benefit o f i t  shall make 
remuneration to  those who have conferred the

S S
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benefit upon him . . . .  I  th in k  th a t propo
sition applies equally to  the man who has had a 
benefit arising out o f the saving o f the property. 
. . . The same moral obligations to  which the
law has given force in the case o f an owner applies 
equally to  those who have an interest in  the 
property.”  The ju risd ic tion  in  salvage cases 
Lord Hannen also described as one o f “  a 
peculiarly equitable character.”

As to  the test o f value in these cases, The Har- 
monides (sup.) and The Hohenzollern (sup.) were 
accepted by counsel on both sides as authorita tive 
decisions. The Harmonides, like The Edison 
(sup.), was a case o f ascertainment o f value o f a 
ship sunk in collision, b u t the test applicable appears 
to  be the same in  case o f salvage. That th is  was 
Lord Gorell’s view appears from  the proceedings 
in the case o f The Hohenzollern (sup.). W hat Lord 
Goreli had defined as the test in  the damage case o f 
The Harmonides (sup.) was : “  W hat is the value 
to  the owners as a going concern o f the vessel in 
question a t the m aterial tim e ? ”  and in  The 
Hohenzollern, Bargrave Deane, J. a fter consultation 
w ith  Lord  Goreli, P. assessed salvage upon the 
footing th a t “  the value is w hat the ship was 
w orth  in  the damaged state to  her owners.”

Substantially the case o f the defendants is th a t 
the judgm ent in  The San Onofre (sup.) lim its  the 
operation o f the earlier decisions by establishing 
as a legal principle tha t in  determining the value o f 
a salved vessel fo r salvage purposes contractual 
arrangements which exist between the owners and 
charterers o f the ship must be excluded from  
consideration.

The facts as to  The San Onofre can be shortly 
stated. She, like the Castor, was a vessel bu ilt 
for the purpose o f being chartered to  an o il company 
under a tim e charter. The tim e charter was in 
force w ith  fourteen years to  run a t the date o f the 
salvage. Her owners declared her value in her 
damaged condition to  be not more than 160,0001., 
th a t being the sum a t which she stood in the ir books, 
w ith  due allowance for depreciation and repair o f 
damage. A t  the instance o f the salvors, however, 
appraisement had been made in  the ordinary course, 
and the value had been thereby fixed a t nearly
370,0001. as “ the m arket value o f the vessel as a 
going concern a t the date o f the completion o f the 
salvage services.”  This larger value was held by 
the court to  be the value upon which the reward 
fo r the salvage services must be determined.

Certain passages in the judgm ent o f The San 
Onofre were specially relied upon fo r the defendants, 
and these in particular : “  In  no case, so far as I  
am aware,”  the President said, “  have the charters 
o f a vessel been taken in to  account in  assessing the 
value o f a salved ship in salvage proceedings.”  
Also th is : “  The ship is salved and may be arrested 
as she is, as the salvors are entitled to  arrest the 
res. I f  bail is not given, the ship may be sold. 
She would not be sold subject to  charter-parties, 
bu t as she existed to  anyone who wanted to  buy 
a ship o f her description.”  And further, th is : 
“  The court has nothing to do w ith  the relationship 
between the shipowners and the charterers ; nor, 
in  m y opinion, have the salvors anything to  do 
w ith  any such question.”

Read by themselves, as i f  they were statements 
o f principle applicable in  a ll cases, the words cited 
would perhaps establish the defendants’ con
tention. They must, however, be applied to the 
facts w ith  which the judgm ent deals. This is 
illustrated in respect o f the question whether 
charter-parties may ever be taken in to  account in 
assessing value for salvage by a case reported in  the 
same volume o f the Law Reports w ith  The San

Onofre (sup.)—th a t o f The K a ffir Prince (1917) 
P. 26). There, in  determining a salvage award, 
the learned President took in to  account as an 
element in  the value o f the salved ship fre ight which 
the vessel was, by reason o f the salvage, enabled to 
earn under a charter-party which was in being at 
the tim e o f the salvage. In  a damage case (The 
Kate, 8 Asp Mar. Law Cas. 539 ; 80 L . T. Rep. 
423 ; (1899) P. 165), Lord  St. Helier had treated 
the charter-party as a m aterial element of value.

So far as I  am able to  see there is nothing in the 
case o f The San Onofre (sup.) which in any way 
infringes or was intended to infringe the principle 
la id down in  the case o f The Hohenzollern (sup.). 
A ll parties interested in  the res were before the 
court, and were interested in the salvage claim and 
the amount o f the award. Two sets o f rights—  
proprie tory and possessory— had been benefited, 
and an award was made on the footing o f the fu ll 
value o f the whole. The actual judgm ent was 
nothing exceptional. Upon an appraisement salvage 
was awarded. In  what proportions the sum 
payable was provided as between the owners and 
charterers is not reported. Apparently they did 
not differ about it .  As the vessel was not sold by 
auction, i t  d id  not become necessary to  determine 
whether by v irtue  o f the sale the owners had become 
entitled to  the whole balance o f the purchase- 
money on the footing th a t the charter-party had 
become discharged by operation o f law. Had such 
a claim been made I  cannot doubt th a t the equitable 
nature o f the A dm ira lty  ju risd ic tion in cases of 
salvage would have been vindicated.

As in the case o f The Hohenzollern (sup.), what 
has to  be determined here is what is the value of 
the Castor to her owners as a going concern ? W hat 
was she w orth  in her damaged state to  her owners ?

The view I  have expressed seems to  me consistent 
w ith  the judgments o f the Court o f Appeal in the 
recent case o f The Edison (sup.) to  which both 
parties referred. There, in the case o f a vessel lost 
by collision damage, Scrutton, L .J . cited the judg
ment o f Lord  Goreli in The Harmonides (sup.), and 
added the words which directly affect the present 
inqu iry. “  The value o f the ship,”  he said, “  is 
an estimate on rough capitalisation o f the earning 
power o f the ship for its  life ”  ; and he added th is ■ 
“  You cannot give both the value o f the ship and 
the profits i t  would probably earn.”

Bearing authorities in m ind, what seems to  me 
fallacious in  the contention fo r the p la in tiffs here, 
is th a t after an appraisement which was manifestly 
based on some earning power they assert a rig h t to 
enhance the appraised value by adding thereto the 
capitalised value o f the ship’s whole earning power 
under a charter-party. On the other hand, i t  
seems to  me inconsistent w ith  au tho rity  and wrong 
in principle to exclude from  consideration the 
earning power o f the Castor under the charter- 
party, under which so long as i t  subsists she could 
alone earn money for her owners. The appraise
ment, as I  have said, proceeds on the footing tha t 
the ship is an employed ship like ly  to  be employed- 
To determine whether the agreed employment 
enhances the value so arrived a t I  have made the 
necessary fu rthe r inquiries o f the valuer. He 
advises me th a t the rate o f hire is not exceptional 
so as to  call fo r any adjustment on th a t ground, 
but th a t the agreed duration o f the charter-party 
is an element o f value proper for consideration in 
determ ining the Castor's value to  her owners as a 
going concern. Acting to  the best o f m y judgment 
upon the valuer’s advice, I  determine the salved 
value o f the Castor a t £85,000.

There was no dispute between the parties as to 
the salved value o f the cargo. Taking account or
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expenses involved amounting to  39381., the value 
o f the cargo a t Lisbon was 20,8281.

Having arrived a t the values o f the salved ship 
and cargo, I  have to  determine what should be the 
reward fo r the services rendered in  salvage. I t  
[Rust be borne in m ind th a t the salvage service 
involved loss o f the Ousebridge’s services to  her 
owners fo r a period o f six days, tw en ty hours, 
various expenses amounting to  11771., and 1171. 
expenses incurred by reason o f the accident which 
happened to  the seaman Prince. I t  is also material 
in respect o f the claim o f the owners o f the Ouse- 
bridge th a t fo r several days the ir property, worth 
nearly 70,0001., was exposed to  risks involved in the 
salvage undertaking w ith  no other prospect of 
compensation than th a t which depended upon the 
safe delivery o f the Castor in  port.

As to  the master and crew o f the Ousebridge, they 
undertook th e ir task in face o f some real risks which 
were inevitable, and o f possible risks which m ight 
Well have been alarming, and for the master the 
responsibility he took as well as his actual risk and 
labour, must be taken in to  consideration.

On the whole, I  have come to  the conclusion 
tha t the sum o f 11,5001. would not be an excessive 
award fo r the salvage. Out o f th is sum 10001. 
should go to  the master o f the Ousebridge, and 
23001. to  her officers and crew, rateably, except 
tha t 3001. must be paid to  the seaman Prince in 
Aspect o f his in ju ry  in addition to his due share 
° f  the balance. Deducting from  the to ta l award 
° f  11,5001. the sum o f 33001., the balance o f 82001. 
Will remain for the owners o f the Ousebridge.

I  have been asked to  apportion the salvage found 
Payable as between ship and cargo, and I  direct 
tha t the to ta l sum I  have named o f 11,5001. shall 
be apportioned between ship and cargo in propor
tion to  the ir respective salved values o f 85,0001. 
and 20,8281.

Solicitors for the plaintiffs, Botterell and Roche, 
•'gents for Botterell, Roche, and Temperley, West 
Hartlepool.

Solicitors for the defendants, Stokes and Stokes, 
agents for Bramwell, Clayton, and Clayton, New
castle-upon-Tyne.

<^u|)rent£ Court of |nbicature.

C O U R T  O F  A P P E A L .

A p r i l  26 and  27, 1932.

(Before Scrutton, Greer and Slesser. L  J J .) 

The T o rn i. (a)

°N APPEAL from the admiralty division.

( a g ia g e  o f goods— B i l l  o f lad ing  issued in  
Palestine— B i l l  o f lad ing illega l by L a w  o f 
Palestine— F a ilu re  to incorporate the “  Hague 
Rules ” — B i l l  o f lad ing  “  wherever signed to 
“ f  construed in  accordance w ith  E ng lish  law  ”  
Whether “  Hague Rules ”  incorporated  —  
government o f Palestine Carriage o f Goods 
■1 Sea Ordinance N o. 43 o f  1926.

'R eported b y  G e o f f r e y  H t jtc h in s o x , Esq., B a rrister- 
at-L n w .

B y  the Government o f Palestine Carriage o f 
Goods by Sea Ordinance N o. 43 o f  1926 i t  is  
provided that any b i l l  o f lad ing or s im ila r  
document o f title  issued in  Palestine which 
contains or is  evidence o f any contract to which 
certain rules scheduled to the Ordinance (which 
are iden tica l w ith  the rules in  the schedule o f 
the Carriage o f Goods by Sea A c t 1924) app ly  
shall contain an express statement that i t  is  
to have effect subject to the provis ions o f the 
said rules, and sha ll be deemed to have effect 
subject thereto, notw ithstanding the omission 
o f such express statement.

B il ls  o f lad ing issued in  Palestine in  respect 
o f a cargo o f oranges shipped on board the 
appellants'' steamship at J a ffa  d id  not contain 
any express statement as required by the above 
Ordinance, nor were the rules in  any way 
incorporated therein. The b ills  o f lad ing  
provided that, wherever signed, they should be 
construed in  accordance w ith  E ng lish  law.

H eld, on an issue as to a p re lim in a ry  p o in t o f 
law, that the b ills  o f lad ing sued upon under 
which the property  in  the goods was alleged to 
have passed by indorsement o f the b ills  o f 
lad ing to the indorsees m ust be construed 
subject to the rules scheduled to the Ordinance. 
The p rov is ion  contained in  such b ills  o f lad ing  
that they should be construed in  accordance w ith  
E ng lish  law  d id  not mean that the incorporation  
o f the rules should be excluded, but merely 
meant that the b ills  o f lad ing w ith  the rules so 
incorporated should be construed in  accordance 
w ith  E ng lish  law.

H e ld , fu rth e r, that as regards certain p la in t if fs  
who had taken delivery o f goods and p a id  the 
fre ig h t, but as to whom i t  was not alleged that 
the property  in  the goods had passed by indorse
ment, no order could be made u n t il the facts  
had been proved.

Order o f Langton, J . varied and in  p a rt affirmed.

T r ia l  of a preliminary point of law in an action 
for damage to cargo and short delivery.

The p la in tiffs were the owners o f the cargo o f 
oranges ex the Esthonian steamship Torni. The 
defendants were the owners o f the Torni, which 
a t the tim e o f the matters in question was under 
tim e charter to  a firm  o f shipbrokers a t Swansea. 
The cargo o f oranges was shipped a t Jaffa, where 
the b ills o f lading were issued.

B y  the ir statement o f claim the p la in tiffs  alleged 
(par. 3) th a t Messrs. W hite and Son L im ited and 
Messrs. W illiam  Machin and Co., two o f the 
p la in tiffs, were respectively the owners o f 749 and 
340 cases o f the said oranges, to  whom the property 
in  the oranges passed upon indorsement o f the bills 
o f lading relating thereto. I t  was fu rthe r alleged 
(par. 4) th a t Messrs. I .  H . Goodwin L im ited , W hite 
and Son (H u ll) L im ited, Humber F ru it Brokers 
L im ited, Connolly Shaw Lim ited, T. J. Poupart 
(Northern) L im ited, W illiam  Machin and Co., 
W illiam  N. Gibson and Co. (Le ith) L im ited , T. S. 
Johnson and Co., Andrew S. Clarke and Co. respec
tive ly  took delivery o f various cases o f oranges set 
fo rth  in the statement o f claim under b ills of lading 
held by them  and presented to  the defendants and 
paid fre ight due under such bills o f lading 
respectively.



316 ASPINALL’S MARITIME LAW CASES.

Ct . of App .] T h e  T o r n i. [Ct . of App .

B y  the ir defence the defendants relied upon 
certain exceptions and other provisions contained 
in  the b ills  o f lading. In  the ir reply the pla in tiffs 
alleged the exceptions and provisions upon which 
the defendants relied were nu ll and void under 
A rt. I I I . ,  r. 8, o f the Government o f Palestine 
Carriage o f Goods by Sea Ordinance No. 43 o f 1926, 
which requires rules s im ilar to  those scheduled to  
the Carriage o f Goods by Sea A c t 1924, to  be 
incorporated in  a ll b ills  o f lading issued in  Pales
tine. The defendants by the ir rejoinder denied tha t 
the bills o f lading were subject to  the Ordinance, 
and relied upon the fo llow ing fu rthe r provision in  
the b ills  o f lading in  question : “  This b i ll o f lading 
wherever signed is to  be construed in  accordance 
w ith  English law .”  They fu rthe r alleged th a t the 
T orn i was a t a ll m aterial times under the flag o f 
Esthonia.

The Government o f Palestine Carriage o f Goods 
by Sea Ordinance No. 43 o f 1926 provides, so fa r as 
m aterial, as follows :

“  An Ordinance to  amend the law w ith  respect 
to  the carriage o f goods by sea.

“  Whereas a Convention fo r the un ification o f 
certain Rules relating to  bills o f lading was 
adopted by the International Conference on 
M aritim e Law held a t Brussels in 1922 and 1923 ;

“  A nd whereas i t  is expedient th a t the Rules o f 
the Convention as set ou t in  the schedule to  this 
Ordinance should, subject to  the provisions 
hereof, be given the force o f law in  Palestine 
w ith  a view to  establishing the responsibilities, 
liabilities, rights and im m unities attaching to 
carriers under b ills  o f lading ;

“  Be i t  enacted by the H igh  Commissioner fo r 
Palestine [Field-Marshal Lord  P lumer] w ith  the 
advice o f the Advisory Council thereof : . . .

“  2. Subject to  the provisions o f th is  Ordinance, 
the Rules contained in the Schedule hereto shall 
have effect in  relation to  and in  connection w ith  
the carriage o f goods by sea in  ships carrying 
goods from  any po rt in  Palestine to  any other 
po rt whether in  or outside Palestine. . . .

“  4. E very b i ll o f lading or s im ilar document 
o f t it le  issued in  Palestine which contains or is 
evidence o f any contract to  which the Rules 
apply shall contain an express statement th a t i t  
is to  have effect subject to  the provisions o f the 
said Rules as applied by th is Ordinance, and shall 
be deemed to  have effect subject thereto, no tw ith 
standing the omission o f such express statement.”

Schedule [contains rules sim ilar to  those 
scheduled to  the Carriage o f Goods by Sea A c t 
1924.]
The question which the court was asked to 

determine as a pre lim inary po in t was whether the 
provisions o f the Palestine Ordinance applied to 
the b ills o f lading in  question.

Van den Berg, K.C. and C yril M ille r  fo r the 
plaintiffs.

Raeburn, K.C. and Sir Robert Aske fo r the 
defendants.

The facts and arguments o f counsel fu lly  appear 
from  the judgm ent o f Langton, J.

Dec. 11, 1931.— Langton, J. read the follow ing 
judgm ent :

This case belongs to  a class which I  have already 
referred to  in  a judgm ent which I  delivered last 
te rm  as a k ind  o f ease which generally presents 
difficu lties to  me. I t  is no exception to  th a t rule. 
Since I  have endured in  the present case the

refined, bu t well-merited, to rtu re  o f listening to 
almost the whole o f m y somewhat p ro lix  judgm ent 
in the previous case (The Adriatic, 145 L . T. Rep. 
580 ; (1931) P. 241) read to  me viva voce, I  w ill say 
a t once th a t I  have found very l i t t le  in  th a t pro
nouncement which has been o f any assistance to 
me in  th is  case.

A lthough one o f the points to  be determined 
now is the same as in  The A dria tic  case, namely, 
which o f a lternative systems o f law applies in 
in terpre ting the several contracts between the 
parties, the facts are wholly dissim ilar. In  the 
present case certain parcels o f oranges were shipped 
from  Jaffa and carried to  H u ll upon the steamship 
Torni. The vessel is owned by the Reval Shipping 
Company L im ited , an Esthonian company, and is 
an Esthonian ship. A t  the tim e in  question— 
Jan. 1930— she was under tim e charter to  Messrs. 
Stockwood, Rees, and Co., shipbrokers o f Swansea, 
and was employed by  them  in  a service which they 
advertised to  the w orld  in  general and Palestine 
in  particu lar as the Jaffa Union Line. A ll the bills 
o f lading concerning these oranges were dated in 
Jaffa and signed in  Jaffa by persons purporting to 
sign as directors o f the Jaffa Union Line Lim ited- 
I t  was proved in  evidence before me, upon testimony 
which I  accept, th a t the Jaffa Union Line L im ited 
is a corporation under the law o f Palestine, which 
has been formed by certain gentlemen in  th a t 
country who act as agents fo r Messrs. Stockwood, 
Rees, and Company. Some o f the preference 
shares in  the Jaffa Union Line L im ited  are owned 
by Messrs. Stockwood, Rees, and Co., and the 
Palestine Corporation is paid a loading commission 
by Messrs. Stockwood, Rees, and Company upon all 
shipments made a t Jaffa upon ships which sail in 
the service known as the Jaffa Union Line. The 
average number o f trips  made per season in  this 
service is about sixteen, bu t in  a busy season the 
number has been as high as twenty-five. There 
was fo r a short while some obscurity in  m y mind 
as to  the precise relationship o f the Jaffa Union 
L ine to  the corporation known as the Jaffa Union 
Line L im ited . This obscurity was qu ick ly  and 
fina lly  dispelled by M r. Rees, who explained tha t 
the Jaffa Union Line was nothing more than a 
name fo r the service, used to  advertise and designate 
the service. There was a house-flag flown by the 
Torn i to  show th a t she belonged to  the service, 
and the bills  o f lading are headed by the words 
“  Jaffa Union L ine ,”  bu t there is no existing 
separate e n tity  which bears th is  imposing title , 
and the words are descriptive on ly o f the service 
o f ships provided by  Messrs. Stockwood, Rees, 
and Co.

Upon the pleadings in  the case the pla in tiffs 
were divided in to  two classes. The firs t and 
smaller class contained two firms who sued severally 
as indorsees to  whom the property had passed ot 
two separate and comparatively small parcels ot 
oranges. The second and much larger class com
prised nine firms suing in respect o f individual 
parcels o f greatly varying size. This second class 
d id  not, however, pu rpo rt to  sue as indorsees or 
owners, bu t on ly as parties who had presented the 
bills o f lading and paid the fre ight due thereunder. 
Upon th is  a case was raised o f im plied contract 
by the shipowners to  deliver the oranges in  good 
order and condition in  accordance w ith  the bills ox 
lading. Some o f the p la in tiffs complained o f short 
delivery and some o f damaged goods, and some ®  
both damage and short delivery, and two questions 
were subm itted to  me as prelim inary points o f la 'v- 
The firs t o f these was as to  whether the law o 
Palestine or the law o f England governed tf i 
in terpretation o f the contract, and the second as t
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whether the bills o f lading were or were not subject 
to  w hat may be called for b re v ity ’s sake, The Hague 
Rules, under whichever law was found by me to  be 
applicable.

The bills o f lading are a ll identical in  form , 
and contain a large number o f provisions protecting 
the shipowners, some o f which are pleaded in  the 
defence. In  reply, the p la in tiffs set up the Govern
ment o f Palestine Carriage o f Goods by Sea 
Ordinance, No. 43 o f 1926, and claim th a t under the 
said ordinance the provisions o f the bills o f lading 
relied upon in  the defence are nu ll and void and 
o f no effect. B y  way o f rejoinder the defendants 
deny th a t the bills o f lading are subject to  the 
ordinance, or th a t the ordinance formed pa rt of 
or affected the contract between the pla in tiffs 
and the defendants. A lte rnative ly  they say tha t 
the ship was a t a ll m aterial times under the flag 
o f Esthonia, and in the fu rthe r alternative rely 
upon the la tte r pa rt o f clause 14 o f the bills of 
lading, which is in  these terms : “  This b ill o f lading 
wherever signed is to  be construed in  accordance 
w ith  English law.”  There can, o f course, be no 
dispute, and there is no dispute in  th is case th a t 
Palestine is a t present mandated te rrito ry , and 
His Majesty the K ing is the Mandatory for 
Palestine. In  pursuance o f the powers under the 
Foreign Jurisdiction A c t 1890, H is M ajesty made 
and promulgated the Palestine Order in Council 
1922, constituting inter a lia  the office o f H igh 
Commissioner and defining the powers attaching 
to th is office. In  the year 1926, F ield Marshal 
Lord Plumer, as H igh Commissioner for Palestine, 
made and published an Ordinance (No. 43 o f 1926), 
entitled the Carriage o f Goods by Sea Ordinance 
1926. I t  was no t suggested on the pa rt o f the 
defendants th a t th is Ordinance was in  any way ultra  
vires or in  excess o f the powers conferred upon the 
H igh Commissioner. B rie fly  stated, the effect of 
this Ordinance was to  apply to  Palestine w ith  certain 
uamed and fam ilia r exceptions, the rules relating 
to bills o f lading adopted by the International 
Conference on M aritim e Law held a t Brussels in 
1922 and 1923. These rules are, o f course, The 
Hague Rules, which are now incorporated in the 
B ritish  Statute 14 &  15 Geo. 5, c. 22, known as the 
Carriage o f Goods by Sea A c t 1924. The Ordinance 
*s in fact an obvious adaptation o f the statute to 
f'°od ii ions in Palestine, and fo r the present purposes 
differs from  the statute in  on ly one m aterial respect. 
This difference, which is, in  m y view, o f the greatest 
importance in  th is case, lies in  a somewhat remark- 
ahle addition in  the Ordinance to  the parallel 
Provision in  the statute. Sect. 3 o f the statute is 

the following terms : “  E very b ill o f lading or 
s,m ilar document o f t it le  issued in  Great B rita in  
or Northern Ireland which contains or is evidence 
° f  any contract to  which the rules apply, shall 
contain an express statement th a t i t  is to  have 
effect subject to  the provisions o f the said rules 
as applied by th is  A c t.”  Provision 4 o f the O rd i
nance, reads : “  E very b i ll o f lading or sim ilar 
document o f t it le  issued in  Palestine which contains 
° r  is evidence o f any contract to  which the rules 
aPply shall contain an express statement th a t i t  is 
ro have effect subject to  the provisions o f the said 
rules as applied by  th is  Ordinance, and shall be 
deemed to  have effect subject thereto, no tw ith 
standing the omission o f such express statement.”  
t t  is d ifficu lt to  conceive how a legislative au thority  
pould use stronger terms than those employed 
m the Ordinance to  secure th a t any and every ship- 
n'en t  made in  the country under a b ill o f lading 
should be made subject to  the provisions o f the 
rules enjoined. In  the present case the bills o f
a (ling not on ly contained no express statement

as directed by the Ordinance, bu t included the 
provision to  which I  have called attention a t the 
end o f clause 14, th a t the b ill o f lading wherever 
signed was to  be construed in  accordance w ith  
English law. Since the whole argument fo r the 
defendant shipowner turned upon th is provision 
in  clause 14, i t  is in  m y view most m aterial to  notice 
a t the outset th a t th is  clause occurs in  a b ill o f 
lading issued and signed in Palestine. B y  way of 
in troduction, I  th ink , rather than positive argu
ment, Mr. Van den Berg firs t contended tha t, since 
an Ordinance o f Palestine had its  fount and origin 
in  His Majesty’s Order in  Council, the law ol 
Palestine was nearly or practically or almost 
English law. I  th in k  th a t one m ight agree tha t 
i t  is B ritish  made, or even th a t, in  the jargon o f the 
day, i t  comes under the heading o f an “  invisible 
export ”  ; bu t M r. Raeburn, for the shipowners, 
made short w ork o f the contention th a t i t  is English 
law or th a t there is any such th ing as “  nearly 
English ”  or “  quasi English ”  law. Indeed, i f  
the argument were sound, i t  would be not a lit t le  
surprising to  find, as one does, th a t the Palestine 
Order in Council 1922 invokes the Foreign Juris
diction A c t 1890 (53 &  54 V iet. c. 37) as the source 
o f the Royal A u thority . The preamble to  this 
statute states th a t its  object is to  consolidate the 
Acts relating to  the exercise o f jurisd iction out 
o f Her M ajesty’s dominions. I  th in k  the words 
o f th is preamble clearly m ark the distinction. 
English law comprises the law la id  down by 
Parliam ent for England, Wales, and fo r such other 
possessions, territories and dominions as take the ir 
law d irectly  from  th is source in  the same form  as 
th a t la id down fo r England. A ll other law, whether 
o f B ritish  origin or not, is for the present purpose, 
a t any rate, foreign law.

Another aspect o f the m atter strongly relied 
upon by Mr. Van den Berg was th a t i f  the ship
owners’ contention was sound, i t  would lead the 
court to  a conclusion so paradoxical as to  be 
manifestly absurd. The Hague Rules are clearly 
incorporated in  the Law o f Palestine. They are 
no less clearly incorporated in  the Law o f England. 
B u t since in  each case they apply only to  outward 
shipments they would not, i f  English law were 
held to  apply, cover a shipment such as th is from  
Palestine. The position, therefore, would be pro
duced in  which a shipment from  a country governed 
by the Hague Rules, made to  a country also 
governed by the Hague Rules would escape the 
Hague Rules. I  agree th a t th is sounds sufficiently 
absurd, b u t I  am afra id  th a t i t  is no pa rt o f m y 
du ty  to  strain the law in  the laudable desire to 
produce logical results. In  short, th is aspect of 
the m atter seems to  me to  belong to  the area o f 
general comment, rather than exact argument.

The strong points fo r the shipowners were th a t 
the bills o f lading were in  English, th a t they stated 
in  unequivocal terms th a t wherever signed they 
were to  be construed in accordance w ith  English 
law, and they were received by Englishmen in 
England who m ight well be to ta lly  unaware o f any 
law appertaining to  Palestine. As a general 
princip le no one nowadays questions th a t the test 
as to  what law applies to  the construction o f a 
given document or contract is the in tention o f the 
parties a t the tim e when the contract was made. 
M r. Raeburn pointed to  clause 14 o f the bills o f 
lading. I f ,  he said, the contract deals expressly 
w ith  the m atter, th is is the clearest possible evidence 
o f the in tention o f the parties. As au thority  for 
th is proposition, i f  au tho rity  were needed, he cited 
the judgm ent o f Roche, J. in  Anselme Dewavrin 
F ils  et Cie. v . Wilsons and North Eastern Railway 
Shipping Company Lim ited  (39 L i. L . R . 289). He
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urged too, th a t there were excellent reasons in this 
ease, from  the business standpoint, why English 
law should have been intended to  apply. A pa rt 
from  the two cases which concern indorsees, the 
large bu lk o f the p la in tiffs were mere sellers o f 
oranges in H u ll. I t  was to  be presumed th a t the 
course o f business followed in this case was the 
usual one, and nothing could be more convenient 
than th a t receivers o f goods o f th is class should 
know exactly where they stood when they came 
forward to  pay the fre ight and take delivery. 
Doubtless, he said, i t  was for the express purpose of 
achieving th is desirable end tha t the express clause 
as to  construction was inserted in the bills o f lading. 
For these reasons, inter a lia , he contended strongly 
th a t English law, meaning thereby the law o f 
England in  England and not any transported or 
transposed version which m ight be applied in 
Palestine governed the present contract. Upon 
the effect as regards the application o f the Hague 
Rules, which I  have called the second point here, 
he argued tha t i f  English law applied the Hague 
Rules were excluded, since they applied to  outward 
shipments only, and from  the English standpoint 
th is was an English inward shipment. I f ,  on the 
other hand, the law o f Palestine applied, he did not 
contend th a t as regards the small class o f indorsees 
he could exclude himself from  the operation o f the 
Hague Rules, since the indorsee could be in  no 
different position from  the original shipper o f the 
goods. As regards the second and large class, 
however, he claimed tha t, since they were not 
claiming under the bills o f lading a t all, bu t were 
relying upon an im plied contract arising from  the 
payment o f freight, th is class could not claim to 
apply the Hague Rules to  the ir claims. The 
contract made by the shippers was not the ir 
contract, and they were neither affected by it ,  
nor could they claim any benefit thereunder. 
These contentions constituted a formidable array. 
Nevertheless, I  do not see th is m atter altogether 
in the ligh t in which Mr. Raeburn so powerfully 
presented it.

I  have had to  ask myself in  the firs t place : W hat 
did the parties to  the original contract contained 
in  the bills o f lading intend as to  the law to  be 
applied ? These parties were, nom inally, Esthonian 
shipowners and shippers resident in  Palestine. In  
rea lity, as we know, the Esthonian shippers were 
in nowise concerned in  the transaction. No one 
has suggested here th a t the law o f the flag should 
govern the contract. The real parties then were 
Messrs. Stockwood, Rees, and Co. L im ited, o f 
Swansea, and the shippers in  Palestine. On this 
footing there is much to  be said fo r the application 
o f English law, bu t in  m y view s till more to  be said 
for the application o f the law o f Palestine. O f 
the cases in the books the nearest to  the present 
case was by common consent the case o f Re 
M issouri Company (6 Asp. Mar. Law Cas. 423 • 61 
L . T. Rep. 316 ; 42 Ch. D iv . 321) and both sides 
claimed i t  as a decision in the ir favour. I t  is a 
very fam ilia r and well-tried au thority , and con
cerned the shipment o f cattle from  Boston, United 
States o f America, to  England upon a B ritish  ship 
by a B ritish  company whose domicile was England. 
The shipowners claimed the benefit o f the negligence 
clause in the bills o f lading, and the shipper replied 
th a t i t  could not avail them  because such a clause 
would be inva lid  according to  the law o f the State 
o f Massachusetts where the bills o f lading were 
signed, given and accepted. A  very strong Court 
o f Appeal consisting o f Lord  Halsbury, Cotton, L . J. 
and F ry , L .J ., affirmed unanimously a judgment 
o f C h itty , J. in  favour o f the shipowners. B u t 
Lord  Halsbury, in  the course o f his judgment

(6 Asp. Mar. Law Cas. a t p. 425 ; 61 L . T. Rep. at 
p. 318) makes the following express saving : “  I  put 
aside, as Sir W alter Phillim ore candidly pu t aside, 
questions in which the positive law o f the country 
forbids contracts to  be made. Where a contract 
is vo id  on the ground o f im m ora lity, or is contrary 
to  such positive law as would p roh ib it the making 
o f such a contract a t all, then the contract would 
be void a ll over the world, and no civilized country 
would be called on to  enforce i t . ”  S im ilarly 
Cotton, L .J . (6 Asp. Mar. Law Cas. a t p. 427 ; 61 
L . T. Rep. a t p. 319), adopts the same position in the 
clearest possible terms : “  As the Lord  Chancellor 
has said, I  do not enter in to  the question what w ill 
be the result where parties have made in  America a 
contract which they intend to  be governed by 
English law, when according to  the American law 
such a contract would be in itse lf illegal.”  F ry , L . J- 
deals w ith  th is aspect o f the m atter in  a less precise 
way, bu t he, too, draws the clear line between what 
is merely void and what is actually illegal according 
to  the law o f the country where the contract is 
made.

Re M issouri Company is, therefore, an au thority  
fo r the proposition th a t the English courts w ill 
no t refuse to  uphold a stipu la tion in a contract 
merely because th a t stipulation would have been 
held to  be void in a country where the contract was 
made. I t  is, however, no au thority  a t a ll fo r the 
proposition th a t the English courts w ill enforce 
a stipu la tion which is prohibited by the positive 
law o f the loci contractus, or which would be illegal 
according to  th a t law. I t  m ight perhaps be argued 
th a t Lord  Halsbury’s dictum  which I  have cited 
above was obiter to  the case in hand, but i t  is at 
least not lacking in  c la rity  or incisiveness, and 
whether obiter or not I  should be surprised even 
to  hear i t  challenged.

Now, as I  have already pointed out, the legislative 
au tho rity  for Palestine has been a t quite extra
ordinary pains to  incorporate the Hague Rules 
in  the positive law o f Palestine. N o t content w ith  
including them in an Ordinance, as they are included 
in  the Carriage o f Goods by Sea A c t 1924, the 
Ordinance goes on to  provide th a t even in the ab
sence o f the express statement which the Ordinance 
expressly enjoins, every b ill o f lading issued in 
Palestine shall be deemed to  have effect subject to 
the rules contained in  the Ordinance.

The bills o f lading in  the present case were issued 
in Palestine. The shippers in practically every case 
bore names eloquent o f eastern origin, and i t  is not 
suggested th a t they were not a t least residents i f  
not natives o f Palestine. Am  I  to  imagine th a t in 
the face of the insistent terms o f the Ordinance 
they nevertheless intended and agreed to  contract 
themselves out o f the benefit which th a t Ordinance 
was designed to  confer upon them ? Can I  infer 
th a t they were entitled to  do so ? And in the face 
o f Lord  Halsbury’s plain pronouncement, have I  
any rig h t to  enforce such a provision as th a t con
tained in clause 14 o f the b ill o f lading, which 
would be a clear infringement o f the law of Palest ine 
i f  i t  were to  be taken to  exclude the Hague Rules, 
which ought to  have been expressly included, and 
are to  be deemed to  be included, even in the event 
o f actual omission ? In  m y view i t  would be both 
contrary to  law and contrary to  commonsense so to 
hold. To m y m ind the terms o f the Ordinance are 
stronger than the parallel and fam ilia r terms in the 
H arte r A c t o f the U n ited States o f America. The 
H arte r A c t (A ct o f Congress 1893, No. 57) declares 
th a t words or clauses contrary to  its provisions »re 
to  be nu ll and void and o f no effect, and the Hague 
Rules themselves, A rt. I I I .  (8), go ju s t as far in this 
direction. In  a word, the H arte r A ct says tha t
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you must not evade the Act, bu t the Ordinance 
seeks to  go a step further. I t  says you cannot 
evade the Ordinance, however hard you may try . 
I  accordingly decline to  believe th a t these parties 
! "  these circumstances either intended to  evade or, 
i f  they so intended, succeeded in  evading the 
Ordinance. To pu t i t  another way, I  am not really 
sure th a t in  the face o f an Ordinance o f th is k ind 
fne fam ilia r question as to  the in tention o f the 
Parties really arises a t all. I  incline rather strongly 
to the belief th a t i t  is taken out o f the ir hands, 
i*od, so far as the Hague Rules are concerned, 
they have no longer any rig h t to an opinion or 
1 utention. B u t, i f  I  am wrong in th is view, I  hold 
tha t, in  view o f the facts th a t these goods were 
f lip p e d  by  a regular service from  Palestine, bearing 
a name taken from  a Palestine port, th a t the 
shippers were presumably residents in Palestine, 
th a t the bills o f lading were issued in Palestine 
and the law o f Palestine has dealt quite recently and 
quite concisely w ith  th is  express po in t concerning 
hills o f lading, the in tention o f the parties must be 
taken to  be th a t they contracted upon the footing 
tha t the law o f Palestine should apply to  the
contract.

A t  th is stage i t  becomes m aterial to  consider Mr. 
Raeburn’s second point, namely, as to  the effect 
° f  the decision which I  have reached upon the 
second and larger body o f plaintiffs. As regards 
the firs t body, on ly two in  number, i t  is clear and, 
as I  understand, conceded, th a t they can be in no 
fe tte r  or worse position than the original shippers, 
they succeed, therefore, completely upon the 
Present issue, once I  am satisfied th a t the law of 
"alestine applies to  the bills o f lading.

As to  the larger body, I  confess th a t I  have had, 
and s t ill have, some doubt. I  dislike intensely the 
conception o f a b ill o f lading as a chameleon amongst 
contracts, tak ing its colour from  the country in  
nhich i t  happens to  be, meaning one th ing in Jaffa, 
and something very different in  H u ll. B u t there is 
undeniable force in  the contention th a t these 
Plaintiffs are not suing on the bills o f lading a t all, 

nd th a t the ir contract w ith  the shipowner is more 
atura lly and more conveniently to  be imagined 
s governed by the English law which they ought to 
now rather than by the law o f Palestine which 
hey would be most un like ly  to  know. B y  way of 
U thority against the shipowners Mr. M iller fo r the 

P aintiffs pu t forward Cox v. Bruce (18 Q. B. D iv . 147) 
nd Frenkel v. MacAndrew and Co (17 Asp. Mar. Law 

Jtas- 582 ; 141 L . T. Rep. 33 ; (1929) A. C. 545). 
j. neither o f these cases was the po in t in  issue 
. a l l y  comparable to  the present case ; in  fact, Mr. 
re**1 frank|y agreed th a t in  Frenkel's case the
h®, question, namely as to  whether the vessel

u deviated from  the agreed voyage differed toto 
,',‘e o from  anything in  issue here. So far as Frenkel's 
' Sl: Was concerned he relied upon certain isolated 

t ssages in the opinion o f Lord Buckmaster and 
di i B a rring ton  as assisting his argument. The 
.. .nni which seemed to  come nearest to  his pro- 
cIu if '01* was th a t which he took from  the con- 
¡n Paragraph o f Lord  W arrington’s opinion,
r ''u ieh  he refers to  the judgm ent o f F ry , L .J . in 
L  rnc v - Ward (5 Asp. Mar. Law Cas. 290 ; 58 
esVA- Rep. 908 ; 20 Q. B. D iv . 475, at p. 483) as 
. ’Push ing th a t bills o f lading are to  be construed 
ca; ° ^ iu g  to ordinary principles o f law. When tha t 
in p 1S consulted i t  w ill be found tha t there, as also 
the -V‘ ®rMce (suP-)> t ire court was dealing w ith  
I  ,, k ° ’ 't'on  o f indorsees fo r value o f bills o f lading. 
,.;i aunot feel, therefore, th a t in either o f these 
p ’es r have any sound foundation upon which to 
¡:s eed in dealing w ith  a position which ex concessis 

° t  ruled and regulated, as in th a t o f indorsees

to  whom the property has passed, by the B ills  of 
Lading A c t 1855.

I t  seems to  me, therefore, tha t in the absence o f 
any clear au thority  I  must endeavour to  deal w ith  
th is  m atter upon known facts and ascertained 
principles. Upon the facts and law as I  have 
found them  the original contracts were made in 
Palestine in  the form  o f bills o f lading, and i t  
was intended th a t the law o f Palestine should 
apply to  them. I t  is for the p la in tiffs to  prove 
the ir case. They come in to  court w ith  a case, which 
though not actually founded upon the bills o f lading, 
is evidenced by those bills o f lading. Moreover, the 
fre ight has been paid by them a t the rate agreed 
in  those bills o f lading. I  do not know a ll the 
circumstances o f the ir situation. They may be 
merely agents fo r the shippers. They may, though 
i t  is not pleaded, be persons to  whom the property 
in  the goods has passed. I f  they were merely 
agents i t  would be so strange as to  seem absurd i f  
i t  could be held tha t the ir contract w ith  the ship
owners was a different one, so far as the bills of 
lading are concerned, to tha t o f the ir own principals. 
I f ,  on the other hand, they are persons to  whom the 
property has passed, one may well ask oneself 
why they should be in a different position to  ordinary 
indorsees to  whom the property has passed under 
the B ills  o f Lading A c t ? In  any case, whether 
agents or property owners, are they not entitled to 
say : “  We hold the bills o f lading, we are content to 
be bound by the ir terms, and the ir terms cannot 
be different for us to  the terms orig inally agreed 
between the parties ”  ? In  other words, when 
once they present the bills o f lading and i t  has been 
ascertained w hat was the original contract between 
the shipowners and the shippers, i t  is fo r the ship
owners to  show tha t something has occurred to 
a lte r th a t original contract in the hands o f the new 
holder. In  the present state o f commerce i t  is 
not d ifficu lt to  conceive a case in which the ship
owner could show such circumstances. Having 
arrived a t the port o f discharge an insolvent 
consignee or assignee is unable to  pay the fre ight and 
take delivery o f the goods. A  new bargain is 
thereupon entered in to  by the shipowners w ith  a 
person who is neither consignee nor assignee. The 
contract in the b ill o f lading m ight then become of 
no importance, though the goods had been shipped 
and carried under the contract contained therein. 
B u t in the absence o f any evidence o f circum
stances which would or m ight change the original 
terms o f the bills o f lading, I  do not th in k  tha t 
upon any known principle the shipowner can be 
heard to  say th a t a contract which meant one 
th ing  in  its inception meant something else when 
i t  had passed in to  the hands o f a fresh holder. I t  
is to  be remembered th a t upon the findings I  have 
made the shipowners must be taken to  have known 
a ll the original terms so th a t there can be no business 
hardship in  holding them to  the ir own orig inal 
terms.

The hesitation which I  have fe lt in  this case springs 
largely from  a doubt as to  the fu ll extent and the 
exact meaning o f the word “  illegal ”  as used by 
Lord Justice Cotton in the passage which I  have 
quoted above from his judgm ent in the M issouri case. 
I  have taken it ,  in  conjunction w ith  the words I  
have cited from  Lord Halsbury’s judgm ent in the 
same case, to  mean tha t, since the law o f Palestine 
a t present says positive ly th a t you must pu t the 
Hague Rules in to  a b ill o f lading, you are making 
a contract contrary to  the law o f Palestine i f  you 
om it them from  the b ill o f lading. Such an omission 
is accordingly illegal, as I  understand the meaning 
o f this term . I f  I  am righ t in m y understanding 
o f this term  the contract orig inally made w ith  the
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Hague Rules om itted was illegal and wrong in  form  
and the shipowner cannot be heard to  take advant
age o f his own wrong, nor should any court be 
asked to  enforce i t  in  th is  form . Moreover, the 
principle applied in  Dobell v. Rosemore (8 Asp. 
Mar. Law  Cas. a t p. 34 ; 73 L . T . Rep. a t p. 75; 
(1895) 2 Q. B . 408, a t pp. 412 and 413) applies here 
w ith  even greater force, and I  ought to  take these 
bills o f lading as containing the Hague Rules 
w ritten  in to  them, as the Master o f the Rolls, 
Lord  Esher, says th a t such provisions should be 
construed when introduced by a clause paramount, 
and as the law o f Palestine says they must be 
treated even when no t so included.

In  the result, therefore, m y judgm ent is for 
both bodies o f p la in tiffs upon both the points 
subm itted to  me.

Leave to appeal was given.

The defendants appealed.
Raeburn, K.C. and Sir Robert Aske fo r the 

appellants.
Van den Berg, K.C. and C yril M ille r  fo r the 

respondents.
Reference was made by counsel to  the following 

authorities : Anselme Dewavrin F ils  et Cie. v. Wilsons 
and North-Eastern Railway Shipping Company 
(1931, 39 L I. L . Rep. 289), Re M issouri Steamship 
Company (6 Asp. Mar. Law Cas. 423 ; 61 L . T . Rep. 
316 ; 42 Ch. D iv . 321), R a lli Bros. v . Compania 
Naviera Sota y Agnar (15 Asp. Mar. Law Cas. 
33; 123 L . T. Rep. 375 ; (1920) 2 K . B. 287), 
McFadden v. Blue Star L ine  (10 Asp. Mar. Law 
Cas. 55 ; 93 L . T. Rep. 52 ; (1905) 1 K . B. 697), 
Dobell v. Steamship Rossmore Company (8 Asp. 
Mar. Law Cas. 83 ; 73 L . T . Rep. 74 ; (1895) 2 Q. B. 
408), The Adria tic  (145 L . T. Rep. 580;  (1931) 
P. 241), Re Mahmoud and Ispahani (125 L . T. 
Rep. 161 ; (1921) 2 K . B. 716), Ham lyn  v. 
Talisner D istille ry  (71 L . T. Rep. 1 ; (1894)
A. C. 202), Brandt v. Liverpool, B raz il and 
River Plate Steamer Navigation Company (16 
Asp. Mar. Law Cas. 262 ; 130 L . T. Rep. 392 ; (1924) 
1 K . B. 575), and Frenkel v. MacAndrews and Co. 
(17 Asp. Mar. Law Cas. 582 ; 141 L . T. Rep. 33 ; 
(1929) A. C. 545).

Scruttcn, LJ.— I f  I  were called upon to  decide 
a ll the questions th a t have been argued in  th is  
case I  should certainly desire to  hear M r. Van den 
Berg here, and should very like ly  take tim e to  
consider m y judgm ent. B u t in  m y view th is ease 
can be decided on very short grounds, the pa rt o f 
i t  th a t I  am going to  decide. The owners o f a 
cargo o f oranges not specified in  the w rit, according 
to  the practice o f the A dm ira lty  Court, brought 
an action against the owners o f an Esthonian ship, 
the Torni, fo r damages to  certain oranges alleged 
to  be in  breach o f the b ill o f lading. And the 
pla in tiffs themselves have alleged th a t the two 
p la in tiffs  whose names are given were owners o f 
oranges to  whom the property passed upon the 
endorsement and certificate on the b ill o f lading. 
They had arranged also w ith  the following p la in tiffs, 
nine o f whom took delivery o f certain cases o f 
oranges specified under b ills o f lading held by them 
— which is a perfectly ambiguous remark to  make ; 
there are a ll sorts o f cases held by them— “  and 
presented to  the defendants and paid the fre ight 
due under such bills  o f lading respectively.”  Then 
fo llow  nine names. The bills o f lading themselves 
are in  a most ambiguous and embarrassing form , 
and are dealt w ith  in  a way by which the court 
cannot te ll by looking a t them w hat happened.
I  take the firs t one as a specimen. The form  o f

the b ill o f lading is “  Shipped . . .  by ” —  
blank— “  and to  proceed to  the po rt o f H u ll and 
there deliver unto o rd e r” — presumably the order 
o f the person whose name is filled in  in  the “  shipped 
by.”  The shipper o f the firs t b i ll o f lading I  look 
a t is E b r Charanni. There is no order by E b r 
Charanni on the b ill o f lading. W hat there is on 
the b ill o f lading is the order by Associated Orange 
Growers L im ited , who have no t h itherto  appeared 
in  the ease a t all, to  deliver to  the order o f Connolly 
Shaw, o f Liverpool. There is w hat would be 
ord inarily  an endorsement in  blank above tha t, 
“  Connolly Shaw, Liverpool,”  and underneath 
th a t a stamp : “  This b ill o f lading has to-day been 
presented by Connolly Shaw ” — not as you would 
have thought, fo r Associated Orange Growers 
L im ited , b u t “  For S ivewright Bacon and Co.,”  
whose name does not appear as p la in tiffs  a t all. 
No human being by the lig h t o f th a t b i ll o f lading 
can know what has happened or decide what the 
effect is o f Connolly Shaw presenting th a t b ill, 
taking the fre ight, and tak ing the goods. And 
the other b ills  o f lading are equally embarrassing. 
I  have looked through them. Several o f them 
raise entire ly different problems, bu t none o f them 
make clear what is meant by “  held by them .”  
Because so fa r as the b ills  o f lading show, they are 
held by someone else, and not “  by them  ”  a t a l l ; 
and under those circumstances I  decline to  decide 
anything as to  the position o f the people whose 
names appear as “ the following p la in t if fs ”  in  
par. 4, and I  propose on ly to  decide the question 
which I  understand is d irec tly  raised by  the order 
th a t has iieen made. I  th in k  i t  is a great p ity  
the order was ever made, because w hat w ill happen 
in  th is  case or may happen in  th is  case is w hat has 
happened recently in  several other cases : th a t the 
parties may go to  the Lords, the Lords m ay decline 
to  decide the question a t all, as they did  in  a recent 
case; and i t  w ill be sent back fo r hearing more 
than tw o years—three years perhaps— after the 
cargo arrived, and when everybody has either 
forgotten about it ,  or several o f the most im portant 
witnesses are dead or have disappeared. Pre
lim ina ry  questions o f law m ay be ordered to  be 
stated in  a way such as seriously to  embarrass the 
tr ia l o f the action. B u t here is the order, and the 
judge has dealt w ith  the pa rt o f i t  I  am going to 
read, and so I  deal w ith  i t ; b u t I  regret th a t the 
order was ever made.

Now I  am asked whether the b ills o f lading are 
between the parties to  the action subject to  the 
provisions o f the Government o f Palestine Carriage 
o f Goods by  Sea Ordinance. The question begins 
w ith  a Convention a t Brussels, signed by a large 
number o f people w ith  certain reservations which 
I  w ill refer to . A rt. 10 o f th a t convention, which 
draws up a code o f rules to  be embodied in  b ills  of 
lading, is : “  The provisions o f th is  convention
shall apply to  a ll b ills o f lading issued in  any of 
the contracting States.”  We go on, because one 
wants to  know who are the contracting States. 
A r t.  12 : “  Non-signatory States may accede to 
the present convention whether or not they have 
been represented a t the In ternationa l Conference 
a t Brussels.”  A rt. 13 : “  The high contracting
pa rties ” — which includes H is Majesty— “ may at 
the tim e o f signature, ra tification, or accession 
declare th a t the ir acceptance o f the present Con
vention does not include any or a ll o f the self- 
governing Dominions, or o f the Colonies, Overseas 
Possessions, Protectorates or Territories under the ir 
sovereignty or au tho rity  ”  ; and th a t may raise 
a very nice question whether a mandated te rrito ry  
is a possession under the au tho rity  o f the King- 
I  do not know whether the people who framed this
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question thought we were going to  decide anything 
about th a t, or whether they knew anything about 
i t  when they settled the provisions. I t  does not 
stop there. H is B ritann ic  M ajesty affixed a 
reservation to  his signature : “ I  fu rthe r declare 
th a t m y signature applies on ly to  Great B rita in  
and Northern Ireland, I  reserve the rig h t o f 
each o f the B ritish  Dominions, Colonies, Overseas 
Possessions, and Protectorates, and o f each o f 
the territories over which H is B ritann ic  Majesty 
exercises a m andate”  —  the people who 
drew th a t up did  know about Palestine— “ to  
accede to  th is Convention under A rt. 13 ” — then an 
Ordinance : “  Whereas a Convention for the unifica
tion  o f certain Rules relating to  bills o f lading was 
adopted by the In ternationa l Conference on 
M aritim e Law, held a t Brussels in  1922 and 1923. 
And Whereas i t  is expedient th a t the Rules o f the 
Convention, as set ou t in the schedule to  th is  Ordin- 
ance, should, subject to  the provisions hereof, be 
given the force o f law in  Palestine.”  W hether the 
Government o f Palestine sent a notice o f th a t to  the 
Government a t Brussels the parties have not 
troubled to  in form  us ; probably because they had 
not looked a t the Ordinances to  see i f  they m ight or 
u iigh t not be material. B u t i t  is quite clear th a t the 
Government o f Palestine has intended to  accede to  
the Convention and adopt the rules la id  down by the 
Convention. England has adopted the rules by 
the Carriage o f Goods by Sea A c t 1924. Palestine, 
being a mandated te rr ito ry  under the K ing, has 
adopted the rules by the Ordinance. Palestine 
has gone rather fu rthe r than England. Palestine 
bas inserted th is  clause : “  E very b ill o f lading 
or s im ilar document o f t it le  issued in Palestine ” —  
this b ill o f lading was issued in  Palestine— “  which 
contains or is evidence o f any contract to  which 
the rules apply, shall contain an express statement 
th a t i t  is to  have effect subject to  the provisions 
of the said rules.”  The people who drew up th is 
b ill o f lading have disobeyed th a t law, and have 
not included, as they are to ld  to  in  the Ordinance, 
an express statement th a t i t  is to  have effect subject 
to the provisions o f the said rules. The Govern
ment o f Palestine have anticipated th a t people in  
Palestine m ight disobey the law, and so they have 
added the words “  shall be deemed to  have effect 
subject thereto, notw ithstanding the omission of 
such express statement.”  Palestine, therefore, 
has endeavoured to  carry out and reduce to  law 
the Convention to  which England and Palestine 
agreed, th a t a ll bills o f lading wherever signed shall 
UR'lude what used to  be known as the Hague 
Mules, and are now known as the Rules in  the 
n.hedule. I t  has occurred to  most o f the firms 
tha t they m ight upset the whole apple-cart— if  
1 tn ight use a conventional expression— of the 
countries who have agreed to  i t  by simply 
Putting in a clause in to  the ir b ill o f lading, as they 
have done : “  This b ill o f lading wherever signed, 
jî* be construed in  accordance w ith  English 
aw.”  i f  th a t has the effect o f s trik ing  out the 
"'hole o f the schedule, i t  w ill be quite simple fo r 
every shipowner to  defeat the whole o f the Con- 

ention and the whole system under i t  by simply 
Putting in a clause : “  This b ill o f lading is to  be 
J^nstrued by the law, not o f the place where i t  is 
j  ade, bu t by the law o f the place to  which the ship 
s going.”  Now i t  w ill take very strong evidence 
j  convince me th a t such a clause has th a t meaning. 

rcad the effect o f the Palestine Ordinance as th is  : 
u every b i ll o f lading, whether you state i t  or not, 

t  e*e terms o f the schedule, the Hague Rules, are 
”, be included as pa rt o f the terms. Consequently, 

j en I  come to  construe th is  b ill o f lading, I  read 
to i t  those terms. I  give perfectly sufficient 
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effect to  the clause about English law, i f  i t  has any 
effect, by  saying : Yes, here is the b ill o f lading 
w ith  those terms in  it .  Now construe i t  according 
to  English law. I f  English law were faced w ith  
the same question on a b ill o f lading signed in 
England w ith  a clause : “  This b i ll o f lading is 
to  be construed in  accordance w ith  Palestine law ,”
I  have no doubt th a t the English courts would hold 
th a t they had to  construe the b ill o f lading con
ta in ing, in  compliance w ith  the English statute, the 
Rules in  the schedule, according to  Palestine law.
I  th in k  exactly the same result follows i f  you 
tu rn  i t  round and sign the b ill o f lading in 
Palestine, where i t  has to  comply w ith  Palestine law, 
and construe i t  according to  the law o f England.

For these reasons, I  th in k , w ithou t going in to  a ll 
the reasons th a t he gives, the result a t which 
Langton, J . arrived is a correct result. In  m y view, 
most o f the cases cited have nothing to  do w ith  the 
question. I  do no t th in k  th a t any ease has raised 
th is  sort o f po in t before. Certainly Re The M issouri 
Steamship Company (6 Asp. Mar. Law Cas. 423 ; 
61 L . T. Rep. 316 ; 42 Ch. D iv . 321) seems to  me 
to  have done nothing like raising it .  The M issouri 
case was th is  : Here is a b i ll o f lading made in 
Massachusetts, w ith  a clause in  i t  prin ted which 
the courts o f Massachusetts would declare to  be 
vo id  as contrary to  public policy. Inasmuch as 
public po licy differs in  a ll sorts o f countries, and the 
U n ited States th in k  th a t the negligence clause is 
contrary to  public policy whereas the English courts 
do no t th in k  i t  is contrary to  public policy, the 
English courts do no t regard the view o f public 
po licy when they come to  in terpre t th a t document, 
and do not strike the clause out o f the b ill o f lading, 
because the ir view  o f public policy differs from  
the view o f public policy taken in  the U n ited States 
courts. B u t i t  is quite a different th ing  when 
you have a question, not o f following a clause in  th a t 
b i ll o f lading, b u t a question o f try in g  to  strike 
ou t the clause which the law o f the place says shall 
be incorporated in  every b i ll o f lading made in 
th a t country. For those reasons, lim itin g  the 
answer which I  give to  the main pa rt o f the question, 
I  answer th a t the bills o f lading are subject to  the 
provisions o f the Government o f Palestine Carriage 
o f Goods by  Sea Ordinance, and th a t the Rules 
are included in the b ill o f lading. I  decline to  go 
on and answer the question w hat the effect o f th a t 
is on the various people mentioned in  par. 4, 
because there are no facts which enable me to  
decide in  w hat relation those people mentioned 
there stand to  the property and to  the conveying ; 
and I  decline to  answer a question which requires 
knowledge o f facts which the parties have not 
given me.

For these reasons I  th in k  the appeal m ust be 
dismissed w ith  costs ; and in  m y view, the sooner 
the parties go to  tr ia l and determine the facts the 
more like ly  is justice to  be done.

Greer, L.J.— I  agree. Though the terms o f the 
Ordinance s tr ic tly  and lite ra lly  interpreted seem to  
apply i f  the question is asked not on ly w ith  regard to 
the contracts contained in  the bills o f lading o f 
which the parties mentioned in  par. 3 o f the state
ment o f claim are assignees, and in the same position 
as the original contractors were to  the b ill o f lading, 
I  th in k  we ought not to  decide, notw ithstanding the 
wise words o f the Ordinance, what the effect is o f the 
im plied contract made w ith  other parties who were 
not assignees and do no t appear to  have been 
assignees o f the b ills o f lading and the contract 
therein contained, bu t between whom and the ship 
the contract has to  be im plied ou t o f the circum 
stances under which they came to  pay the fre ight__

T T
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present the b ill o f lading and pay the fre ight. I t  
m ay be th a t in  some o f these instances the persons 
coming to  pay were the agents o f the shippers and 
were therefore, as between them  and the ship, 
people on whom the whole o f the contract made by 
the b ill o f lading and the other considerations which 
applied to  the contract in  Palestine had effect. I t  
m ay be on the other hand th a t different consider
ations m ight apply to  them  i f  they were mere 
strangers to  the original transaction ; and the only 
materials on which i t  can be determined w hat the 
contract between them  and the ship was arise out o f 
the fact th a t they came w ith  the b ill o f lading, w ith  a 
w ritten  document, in  England, and said to  the ship : 
“  Deliver me these goods on the terms o f th is 
document.”  T ha t m ay prove to  be a d ifficu lt 
question which possibly m ay never arise, and which 
can on ly be determined when the facts o f the case 
are fu lly  proved ; and I  th in k  i t  is a question th a t 
ought not to  be determined as a pre lim inary po in t 
upon these pleadings, i  d irect m y atten tion solely 
to  the claim in  par. 3 o f the statement o f claim ; 
and the question then is : whether, as against the 
people to  whom the property passed in  the b ill o f 
lading, the terms o f the Palestine Ordinance are to 
be read in to  the contract contained in the b ill o f 
lading, th a t is to  say, the contract made by the 
shippers a t the po rt o f shipment.

Now in  1923, as the result o f various conferences 
between representatives o f shipping firms and 
representatives o f merchants, a Convention was 
arrived a t w ith  the laudable object o f securing a 
certain amount o f u n ifo rm ity  in  the contracts o f 
carriage which were made by  b ills o f lading. That 
un ifo rm ity  is desirable was universally adm itted, 
though the result o f un ifo rm ity  and the creation 
o f a s ta tu tory form  m ay be in  some respects to 
restrict the freedom o f contract. That is o f very 
l i t t le  importance compared to  the advantages 
obtained when you get a position created by law 
in  which people w ithou t much investigation can 
know w hat rights are undertaken by a ship w ith  
regard to  the goods which are carried. So long as 
there is no d icta tion as to  what the rate o f fre ight is, 
the freedom o f contract remains ; because i f  the 
shipowner th inks th a t he is undertaking liabilities 
by reason o f the statutes passed in  the various 
countries th a t p u t a burden upon him  which he was 
no t under before, he can rec tify  th a t d ifficu lty  by a 
small addition to  the fre ight. The restriction o f the 
freedom o f contract is o f much less importance now 
than i t  was in  the old days ; because the question 
which both parties have to  face is merely which 
pa rty , the shipper or the shipowner, is going to  pay 
the prem ium to  insure the goods fo r the voyage. 
Now I  read the Ordinance as meaning th is : Par. 4 
in  m y judgm ent contains an im perative order to  
those who are m aking contracts fo r the shipment 
o f goods from  Palestine to  th is country to  insert 
in  a contract made by  b il l o f lading or s im ilar docu
ment, an express statement th a t i t  is to  have effect 
subject to  the provisions o f the Rules which are 
stated in  the Ordinance, and th a t any shipper and 
any master o f a ship who contravenes th a t order 
is doing something which by the law o f Palestine 
is illegal. B u t in  order to  prevent th a t illega lity  
from  having the effect o f en tire ly destroying the 
contract o f carriage between the parties, those who 
drew up th is  Ordinance wisely added a provision 
th a t though there has been disobedience to  the firs t 
p a rt o f par. 4 and the contract has not contained 
the express statement provided for, the contract 
shall be deemed, notw ithstanding the omission of 
such express statement, to  have effect subject to  
the rules. And I  find  some d ifficu lty  in  supposing 
th a t under those circumstances the shippers o f

these goods and those who represented the ship, 
the agents o f the ship, in  Palestine, did not make a 
contract which contained the provisions o f the 
Ordinance. I  th in k  i t  is clearly established tha t, 
m aking the ir contract as they did  subject to  the 
laws which prevailed in the country where they made 
it ,  they made i t  ju s t as much subject to  the rules 
contained in  the Ordinance as i f  they had expressed 
i t  so in  the docum ent; and i f  they had expressly 
stated so in the document the provision in  the 
contract th a t the contract should be construed in 
accordance w ith  the laws o f th is  country would 
not have elim inated those terms from  the contract, 
bu t would have on ly directed the parties and the 
courts in  th is  country to  construe the words o f the 
Ordinance according to  the rules o f construction 
prevailing in  th is country.

I  agree w ith  m y Lo rd  th a t there are no authorities 
which prevent th is  court from  coming to  the 
conclusion th a t they have done. The on ly case tha t 
is anywhere near th is  is Re M issouri Steamship 
Company (sup.), which has been much discussed in 
the course o f the argument. T ha t was a case where 
in  accordance w ith  the laws o f Massachusetts an 
agreement and the terms o f a contract o f carriage 
which relieved the carrier from  lia b ility  fo r the 
negligence o f his employees was vo id  by the law 
o f Massachusetts. There was nothing in the law 
o f Massachusetts to  say th a t i t  was illegal, and 
there was nothing in  the law o f Massachusetts to 
say th a t i f  i t  was not p u t in  the contract i t  should 
be deemed to  be in  the contract made w ith in  the 
Massachusetts te rrito ry , and there are observations 
made by Lo rd  Halsbury and other members o f the 
House o f Lords which make i t  qu ite clear th a t in 
the ir Lordships’ judgm ent they were not deciding 
tha t, i f  a term  in  the contract was illegal by the 
law o f the place where i t  was made, th is country 
would fa il to  recognise th a t illega lity . On the 
other hand, I  regard the decision o f the House o f 
Lords as meaning th a t i f  in  the country where the 
contract was made the contract was illegal— not 
merely void and unenforceable, bu t illegal—then 
the courts in  th is  country would recognise the 
illeg a lity  and act in  accordance w ith  the law o f the 
country where the contract was made. And tha t 
being so, I  do not regard th a t case as any authority 
w ith  regard to  the present case ; because in  my 
judgm ent, apart from  the s ta tu tory correction of 
the illega lity , the contract, i f  i t  d id  not contain 
these terms, would have been by the law of 
Palestine an illegal contract.

For these reasons, w ithou t referring a t any 
greater length to  the principles o f law which have 
been under discussion, I  th in k  the learned judge 
was righ t.

We are indebted to  S ir Robert Aske fo r a clear 
and unambiguous argument. Where I  differ from 
his argument is th is : his argument treated the 
Ordinance as i f  i t  were a mere statement th a t the 
clause in the document would be n u ll and void.
I  trea t i t  as a statement th a t i t  would be illegal not 
to  pu t i t  in , and th a t whether i t  is p u t in or not, 
i t  is there in  the contract. And i f  th a t is righ t, tha t 
determines th is  appeal.

I  agree w ith  m y Lo rd  th a t i t  would be extremely 
unfortunate i f  the result o f th is case were to  be, as i t  
would be, to  bring to  nought the a ttem pt tha t has 
been made by means o f the Conventions w ith  the 
various countries, to  secure a un iform  b ill o f lading 
— a more or less uniform  b ill o f lading— to  be recog
nised by  one country in regard to  the goods shipped 
from  th a t country, and by the other p a rty  to the 
Convention w ith  regard to  the goods shipped from 
his country. I  am not persuaded by the argument 
th a t we are bound to  bring th is Convention to the
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unfortunate n u llity  th a t would come upon i t  i f  
we decided th is  case otherwise than in  the way we 
are deciding it .

I  agree th a t th is  appeal should be dismissed 
w ith  costs.

Slesser, L.J. —  In  th is appeal a conflict arises 
in  the following way. In  the b ills  o f lading under 
consideration i t  is provided th a t the b ill o f lading 
wherever signed is to  be construed in  accordance 
w ith  English law. The b ill o f lading was in  fact 
signed a t Jaffa, and therefore, being signed outside 
the United Kingdom , would not be a b ill covered 
by the Carriage o f Goods by Sea A c t 1924. B u t 
in  Jaffa, which is w ith in  the mandated te rr ito ry  o f 
Palestine, there is an Ordinance which substantia lly 
applies the provisions o f the Carriage o f Goods by 
Sea Act, and substantia lly carries out the results 
o f the In ternational Conference a t Brussels in 1922 
in  language which was thought appropriate to 
Produce th a t result in  th a t mandated territo ry . 
Now the question we have to  consider and the 
question which we are asked is th is : Whether 
in  the circumstances o f the case— i f  the b ill o f 
lading is stated to  be construed in  accordance w ith  
English law, i t  has to  be construed in  accordance 
w ith  th a t Ordinance or not.

Now the Ordinance provides in clause 4 th a t 
“  Every b ill o f lading or s im ilar document o f t it le  
issued in  Palestine which contains or is evidence 
° f  any contract to  which the rules apply shall 
contain an express statement th a t i t  is to  have 
effect subject to  the provisions o f the said rules.”  
And the rules are contained in  the schedule to  the 
Ordinance entitled “  Rules relating to  B ills  of 
Lading.”  And in  the particular clause, No. 8 of 
art. 3, i t  provides th a t “  A ny clause, covenant, or 
agreement, in  a contract o f carriage relieving the 
carrier or the ship from  lia b ility  fo r loss or damage to 
° r  in  connection w ith  goods arising from  negligence, 
fau lt or fa ilure in  the duties and obligations pro
dded  in  th is  artic le or lessening such lia b ility  other- 
wise than as provided in  these rules, shall be nu ll 
and void and o f no effect.”  The firs t question 
"'b ieh I  ask myself is th is  : W hether sect. 4 of 
the Ordinance which so applies to  clause 8 o f the 
fhles, which is the clause here most m aterial, is 
or is not a provision merely th a t a contract not 
containing such provisions shall be vo id  or whether 
there is there an express proh ib ition  o f the making 
° f  a b ill o f lading otherwise than in  accordance 
w'th  clause 4 and the rules thereby applied. In  m y 
opinion i t  is clear beyond any doubt th a t the firs t 
hmb o f clause 4 does contain an express proh ib ition 
a°d  an express mandate th a t the b ill o f lading shall 
take a particu lar form . The language is : “  Every 
” *11 o f lading . . . shall contain an express
statement.”  Now Sir Robert Aske has argued 
hat th a t provision cannot be regarded as a pro

hib ition w ith in  the meaning o f the observations 
jhade by Lo rd  H alsbury in  the M issouri case, 
because there is no penalty attached to  
the disobedience o f the m andatory provision, 
to  m y view th a t is no t a t a ll conclusive o f the 
hiatter. H ad th is  provision been contained in  the 

hglish statute I  entertain no doubt th a t in  the 
osence o f penalty, where someone was in terms by 
tatu te in  a public m atter required to  do a certain 

or i f  the act were to  be done, to  do i t  in  a 
fectain way, th a t i f  th a t person failed to  obey 
hat statute, the act done would be in  contempt o f 
he statute, and therefore, though there were no 
-Press penalty provided, the ord inary common 
w rules would apply, and in  such case, the m atter 

ceing one o f public obligation and the act done in 
°ntem pt o f the statute, in  an appropriate case

the remedy would lie fo r misdemeanour. The 
m atter is so stated in  Hawkins’ Pleas o f The Crown, 
book 2, chap. 25, sect. 4, in  th is  m atter : “  I t  seems 
to  be a good general ground, th a t wherever a 
statute prohibits a m atter o f public grievance to  
the liberties and security o f a subject, or commands 
a m atter o f public convenience, as the repairing 
o f the common streets o f a town, an offender 
against such statute is punishable, no t on ly a t the 
suit o f the pa rty  aggrieved, b u t also by way of 
indictm ent for his contempt o f the statute, unless 
such method o f proceeding do m anifestly appear 
to  be excluded by i t . ”  T ha t doctrine has been 
applied in several cases, tw o only o f which I  
w ill cite. The firs t is Reg. v. Price (11 Ad. and 
E ll. 727), where a person apparently innocently 
failed to  in form  the registrar o f particulars regarding 
the b ir th  o f a child. On being requested to  furnish 
the in form ation he refused, and i t  was held tha t 
he was indictable fo r a misdemeanour. In  th a t 
case o f course the original innocence ceased to  act 
a fter the m atter had been pointed ou t to  him. 
The indictm ent was on the refusal, and there was 
no penalty attached in  express terms. The second 
case is the case o f Reg. v . H a ll (89 L . T . Rep. 394 ; 
(1891) 1 Q. B ., a t p. 747) to  the like effect, where 
the passage I  have read in  Hawkins’ Pleas o f the 
Crown is cited w ith  approval. I  th in k , therefore, 
had the m atter fallen fo r consideration w ith in  the 
realm, the mere absence o f a penalty on th is  m atter 
on which Sir Robert Aske relies would not in  itse lf 
in  any way have m ilita ted  against the mandatory 
provision being deemed to  be il le g a l; and i t  is a 
general rule o f law  th a t in  the absence o f evidence 
to  the contrary one m ust assume th a t the foreign 
law  is the same as the English ; and indeed i t  is 
almost inconceivable th a t where in  any State a 
statute or an ordinance requires something to  be 
done, the mere absence o f an express penalty 
mentioned would destroy the sanction o f the 
obligation which the sovereign au tho rity  sought to 
impose upon the subject.

H ad the m atter rested a t the end o f the firs t 
lim b  o f clause 4 I  th in k  i t  is clear th a t the obligation 
is mandatory and express. B u t the clause goes on 
to  say “  and shall be deemed to  have effect subject 
thereto, notw ithstanding the omission o f such 
express statement.”  I  do no t th in k  those words, 
which strengthen the force o f the ordinance in 
th is  sense, th a t i f  contrary to  the provision o f the 
statute the b ill o f lading does not contain the 
statement the whole m atter m ight be nu ll and 
vo id—the provision o f machinery th a t the terms 
are in any event to  be im ported in to  the b ill of 
lading do not make the obligation under the 
b ill o f lading less mandatory. And, therefore, 
I  th in k  to  tha t extent the case does fa ll 
d irec tly  w ith in  the compass o f the observations 
o f Lo rd  H alsbury in  the M issouri case, where he 
says : “  Where a contract is . • • contrary
to  such positive law as would p roh ib it the making 
o f such a contract a t a ll, then the contract would 
be vo id  a ll over the world, and no civilised country 
would be called on to  enforce i t . ”  Here we are 
not concerned w ith  the whole contract, bu t w ith  
the in troduction o f a particu lar term  ; and I  would, 
therefore, add the observation which has been 
cited to  us from  Salmond on Contracts to  the 
effect th a t the m atter m ay be regarded as a 
question o f whether the exclusion or insertion o f a 
pa rticu lar obligation is or is not contrary to  the 
com ity o f nations. I  find  i t  very d ifficu lt to  th in k  
th a t where you have had an in ternationa l con
vention— and such is the case here—to  which 
various nations have agreed— and, as m y Lord  
has pointed out, Palestine has u ltim a te ly  agreed
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to  carry out the obligations o f th a t convention—  
i t  would not be contrary to  the com ity of 
nations not to  give force to  those provisions and 
allow' the pa rticu la r individuals in  a special contract 
rea lly  to  make a special provision fo r themselves 
ou t o f the universal in ternationa l obligation and 
agreement. B u t however th a t may be, and th a t 
po in t may assume greater and greater importance as 
more and more in ternationa l conventions are 
carried out, I  am prepared to  found m y view on 
the assumption th a t th is  was expressly provided. 
A nd i f  th a t be so— i f  the b ill o f lading were drawn 
otherwise than in  accordance w ith  the Ordinance—  
then, by v irtue  o f clause 4, sect. 8 must be read 
in to  th is b ill o f lading. We then apply to  tha t, 
i f  i t  is applicable, th a t the words shall be construed 
in accordance w ith  English law. I  th in k  the 
learned judge was rig h t in  the answer which he 
gave to  th a t pa rt o f th is case which alone we have 
to  consider ; because I  agree w ith  m y Lord  th a t 
the question o f the respective liab ilities o f the 
various p la in tiffs  cannot here be decided, as not 
asked in  terms, and we have not the necessary 
materials on which to  decide it ,  and th a t there
fore th is  appeal m ust be dismissed.

Appeal dismissed.
Leave to appeal refused.

Solicitors for the appellant, Botter ell and Roche.
Solicitors fo r the respondents, Pritchard  and 

Sons, agents fo r Andrew M . Jackson and Co., H u ll.

H IG H  C O U R T  OF JU S T IC E .

P R O B A T E . D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

O c t. 20, 21, 22, 23, 28, 29, 1931 ; M a y  13, 14, 
a n d  J u n e  7, 1932.

(Before Langton, J.)

The Z igu rds. ( a )

F r e ig h t— A u t h o r i t y  to collect g iv e n  by  m a s te r  
to  s h ip 's  ag en ts  —  In t e n t io n  to a s s ig n  —  
W h e th e r  le g a l o r  e q u ita b le  a s s ig n m e n t —  L a w  
o f  P r o p e r ty  A c t  1925 (15 G eo. 5, c. 20), s. 136—  
R ig h t  to  sue  in  rem  w ith o u t  m a k in g  a s s ig n o r  
p a r t y .

M o r tg a g e — A s s ig n m e n t  o f  f r e ig h t — N o t ic e  o f  
a s s ig n m e n t— C o n s tru c tiv e  n o tic e — A c t io n  b y  
m o rtg ag ee— W h e th e r  nec e ss a ry  to  m a k e  m o r t 
g a g o r  p a r t y .

N e c e s s a rie s — B u n k e r  coa ls  s u p p lie d  i n  G e rm a n y  
— G e r m a n  la w — R ig h ts  o f  p r io r i t y  a n a lo g o u s  
to  m a r i t im e  l ie n — W h e th e r  p r io r i t ie s  d e te r
m in e d  b y  G e r m a n  o r  E n g lis h  la w .

N e c e s s a rie s — R e p a ir s  to b o ile rs — V a lu e  o f  vessel 
e n h a n c e d — P r io r i t ie s .

N e c e s s a rie s — S teved o res ' charges— P r io r i t ie s  a s  
behveen stevedores a n d  e q u ita b le  ass ignees  o f  

f r e ig h t — W h e th e r  e q u ita b le  a ss ig n ee  o f  f r e ig h t  
e n t it le d  to p r io r i t y  a s  a g a in s t  stevedores ' charges  
in c u r r e d  i n  e a r n in g  f r e ig h t .

(o) Reported by Geoffrey H utchinson, Esq., Barrister-
at-Law.

[Adm.

The L a tv ia n  steamship Z . arrived  at the po rt 
o f West H artlepoo l w ith  a cargo o f p i t  props. 
On a rr iv a l the master o f the Z . gave to the sh ip 's  
agents a document in  the fo llo w in g  terms : 
“  Please p a y  the fre ig h t fo r  m y vessel the Z . 
and a ll demurrage which m ay be payable  
under the charter to m y agents . "
On receipt o f th is  document the sh ip 's agents 
made certain advances fo r  necessaries. They, 
fu rth e r, gave notice to the receivers o f the cargo 
that they had the cap ta in 's  au thority  to collect 
the fre ig h t against which they had made advance
ments.

H eld, that th is document constituted a v a lid  
equitable assignment o f the fre ig h t, and that 
the sh ip 's  agents were entitled to m a in ta in  an  
action  in  rem  in  respect o f it ,  and were not 
bound to sue in  the name o f the assignor.

T he  fre ig h t o f the Z . was then claim ed by a 
mortgagee as assignee under covenants con
ta ined in  an agreement collateral to the mortgage 
instrum ent.

H e ld, that the covenants amounted to a good 
equitable assignment o f the fre ig h t, and that 
the mortgagee was not bound in  the c ircum 
stances to jo in  the mortgagor in  the action.

H e ld  fu rth e r, that the notice given to the receivers 
o f the cargo was not a good notice o f assignment, 
and that as between the respective assignees the 
c la im  o f the mortgagee whose assignm ent was 
f ir s t  in  tim e was therefore preferred to that o f 
the sh ip 's  agents.

V arious cla im s were made against the proceeds 
o f the sh ip  and the fre ig h t, and judgm ents  
obtained in  default o f appearance.

B unker coals had been supp lied  to the Z. at K ie l 
by a German f i r m . On behalf o f these cla im ants  
i t  was contended that the ir c la im  should be 
preferred to that o f the mortgagee upon the 
ground that by German law  i f  the vessel was 
under arrest they wo idd have been entitled to 
be included in  a special class o f  “  ship 's  
cred itors." T he ir cla im s would thus have 
enjoyed the p r io r ity  accorded by E ng lish  law to 
a m aritim e  lien  and they would have been 
entitled in  respect o f the proceeds o f the ship  
to p r io r ity  over the c la im  o f the mortgagee.

H eld, that assuming that the German f irm  had 
ever acquired the rights o f “  sh ip 's  creditors "  
under German law, no effect could be given 
in  the E ng lish  courts to the p r io r ity  to which 
such cla im s m ight be entitled in  Germany- 
Questions o f p r io r ity  are determ ined ' by the 
le x  fo r i, and the court would not have recourse 
to fo re ign  law  to ascertain the respective rights  
o f the parties.

The Colorado (16 A sp. M a r .  L a w  Cas. 145 ; 
128 L .  T . Rep. 759 ; (1923) P . 102) considered.

Necessaries cla im ants who had carried out repairs  
to the boilers o f the Z ., which had had the effect 
o f enhancing her value, claimed p r io r ity  in
equity over the mortgagee in  respect o f the ship  
fu n d .

Held, that the mortgagee was preferred.
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S teved ores  w h o  h a d  d is c h a rg e d  the cargo  o f  the  Z . 
a t  W e s t H a r t le p o o l , a n d  th e reb y  e n a b le d  the  
f r e ig h t  to  be e a rn e d , c la im e d  to be p r e fe r r e d  as  
a g a in s t  the  f r e ig h t  f u n d  to the  assignees o f  the, 

f r e ig h t  u p o n  the g r o u n d  th a t  c la im a n ts  w hose  
r ig h ts  to the f r e ig h t  f u n d  w e re  m e re ly  e q u ita b le  
o u g h t n o t to be a llo w e d  to ta k e  the w h o le  o f  such  
f u n d  w ith o u t  d is c h a rg in g  the expenses  neces
s a r i ly  in c u r r e d  i n  b r in g in g  such  f u n d  in to  
ex is ten ce .

H e ld ,  th a t the  g e n e ra l r u le  o f  p r io r i t y  betw een  
n ecessaries  m e n  a n d  m ortgagees  o u g h t to be 
fo l lo w e d  a n d  th a t the m o rtg ag ee  teas  e n t it le d  to 
p r io r i t y .

[ N o t e .—  The decision o f Langton, J .  as to the 
p r io r ity  o f the respective assignments was 
subsequently reversed on appeal : (see in fra , 
p . 332.]

These cases arose ou t o f various claims which were 
made against the La tv ian  steamship Zigurds or 
the proceeds thereof in  court and her fre ight. The 
Z ig u rd s  arrived at West Hartlepool w ith  a cargo 
° f  pitprops in  March 1931. An action fo r neces
saries was started, and the vessel arrested by the 
T allinna Laevenhisus A jS . In  a subsequent action 
by  the mortgagee the vessel was sold by the order 
° f  the court. The proceeds o f the sale o f the vessel 
and o f her fre igh t in  court were insufficient to meet 
the various claims which were made against them.

The fo llow ing actions were started on various 
nates against the Zigurds and her fre igh t and judg
ment obtained :

(i.) 1932 Fo. 107 : An action by Mr. A lfred Harris 
bm ith  as mortgagee o f the vessel, and assignee of 
net fre ight. The mortgagee, not having taken 
Possession o f the vessel, was not entitled to  collect 
ner fre ight as mortgagee, and he therefore claimed 
he fre igh t as assignee under the fo llow ing cove- 

hants contained in  an agreement collateral to the
mortgage :

“  22. The mortgagee shall be a t libe rty , so 
*°ng as any moneys m ay be due under the said 
urst mortgage and th is  agreement, and he is 
hereby empowered in  his own name or in  the 
name o f the shipowners . . .  to  demand, 
SUe for, and receive and give receipt for, a ll 
moneys due to  the shipowners in  connection w ith  
fhe said steamship and to  ins titu te  such legal 
proceedings as he m ay th in k  proper. . . .”

“ 29. In  relation to  the matters dealt w ith  
herein, where they apply, the shipowners hereby 
aPpoint the mortgagee th e ir attorney fo r them 
and in  th e ir name a t any tim e during the currency 
fr ^ ' ' s secur ity  to  collect, sign for, and give 

effective receipts fo r a ll freights . . . which
may be or become due and owing to  the ship
owners. . .

I 93i  Fo. 124 : A n  action by Messrs. Caspar, 
Z ip &T' arl<f  Co. L im ited , who acted as agents fo r the 

«Wd* West Hartlepool, claim ing as necessaries 
° f  thUS S'.Irns which they had disbursed on behalf 
en titl S*hP> an(i  cla im ing fu rthe r th a t they were 
daterf t °  receive the fre igh t under a document

a the 2nd March 1931 given to  them by the 
mr, which was in  the fo llow ing terms :

Z i ^ ease Pay  the fre igh t fo r m y vessel the 
gttrds and a ll demurrage which m ay be payable 

„  der the charter to  m y agents, Messrs. E . A. 
aspar, Edgar, and Co. L im ite d  and oblige.”

t l'a ^ tv !? ' Caspar, Edgar, and Co. L im ite d  claimed 
th is  document constituted an assignment of

the fre ight. B y  le tte r dated the 5th March 1931 
Messrs. Caspar, Edgar, had informed Messrs. Churchill 
and Sim,’ the  receivers o f the cargo, th a t they had 
the captain’s au tho rity  to  collect fre ight against 
which they had made advances. The fre igh t was 
subsequently brought in to  court.

( ii i. )  1931 Fo. 128 : An action fo r necessaries 
against ship and fre ight by Kohlen-Gross-Handel 
G .m.b.H., who had supplied bunker coal to  the 
value o f 4921. 14s. 5d. to  the Zigurds a t K ie l in  
Sept. 1930.

(iv .) 1931 Fo. 154 : An action by Captain K rauk lis  
the master o f the Zigurds for his wages and dis
bursements.

(v.) A n action fo r necessaries by the Tallinna  
Laevenhisus A jS .

(v i.) 1931 Fo. 199 : A n action for necessaries by 
Messrs. Metcalfe, Lamb, and Co., who had carried 
ou t repairs to  the Zigurds a t West Hartlepool.

(v ii.)  1932 Fo. 62 : An action fo r necessaries by 
Messrs. Evans, Reid, Teasdale, and L idstrom  
L im ited , who had acted as stevedores fo r the 
Zigurds a t West H artlepool, and claimed the cost 
o f discharging her cargo o f pitprops.

There was no appearance by the owners o f the 
Zigurds in  any o f the above actions, and judgm ent 
in  default was obtained on various dates.

On the 15th June 1931, the action 1931 Fo. 124, 
in which Messrs. Caspar, Edgar, and Co. L im ite d  
were p la in tiffs , came on fo r judgm ent in  default o f 
appearance, and evidence was adduced th a t the 
document dated the 2nd March 1931, was given 
w ith  the assent o f the managing owner o f the 
Zigurds a fter he had agreed to  make over and assign 
to  Messrs. Caspar, Edgar, and Co. L im ited  a llfre ig h t 
and demurrage.

J. V. Naisby fo r the p la in tiffs , contended th a t 
the terms o f the document dated the 2nd March 
1931, coupled w ith  the evidence, showed th a t the 
document was an assignment o f the fre igh t and 
not a mere au tho rity  to  the ship’s agent to  collect 
freight. Counsel relied upon Harding  v. Harding  
(1886, 17 Q. B . D iv . 442) and distinguished the 
decision o f Bailhache, J. in  H . G. Harper and Co. 
Lim ited  v. John Bland and Co. L im ited  (13 Asp. 
Mar. Law  Cas. 49 ; 112 L . T . Rep. 724).

Langton, J., pronounced fo r the v a lid ity  o f the 
assignment and gave judgm ent on the claim  subject 
to  a reference to  assess the amount.

Upon the cla im  coming before the registrar, the 
mortgagee and the Kohlen-Gross-Handel G.m.b.H. 
intervened and appeared a t the reference. The 
registrar held th a t Messrs. Caspar, Edgar, and Co. 
L im ited  could not proceed in  rem  in  respect o f the ir 
claim  based upon the assignment o f fre ight and 
he accordingly allowed nothing fo r th is  item.

On the 20th, 21st, 22nd, 23rd, 28th, and 29th Oct. 
1931 the fo llow ing motions came on fo r hearing 
before Langton, J. and were heard together :

M otion in action 1931 Fo. 107 by the mortgagee, 
Mr. Smith, fo r judgm ent pronouncing fo r the 
v a lid ity  o f the assignment o f freight.

M otion in  action 1931 Fo. 124 by the interveners, 
namely, the mortgagee, Mr. Sm ith, and Kohlen- 
Gross-Handel G .m.b.H., to  set aside the judgm ent 
pronouncing fo r the v a lid ity  o f the assignment 
o f fre ight to  Messrs. Caspar, Edgar, and Co. L im ited .

M otion in  action 1931 Fo. 124 by the p la in tiffs  
Messrs. Caspar, Edgar, and Co. L im ited  in  objection 
to  the registrar’s report.

M otion in  action 1931 Fo. 128 by the p la in tiffs  
Kohlen-Gross-Handel G.m.b.H. fo r a declaration 
th a t they were entitled in p r io r ity  to  a ll other 
claimants to  the proceeds o f the ship inasmuch
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as the ir claim  was entitled to  such p rio r ity  by 
German law, which was the law o f the place where 
the necessaries were supplied.

H arry A tkins  fo r the mortgagee.— The mortgage 
and supplementary agreement constitute a legal 
assignment o f the fre ight. The mortgagee in te r
vened in  the action o f Tallinna Laevenhisus A /S  
and his conduct in  so doing amounts to  notice o f 
the assignment o f the fre ight. In  any case the 
solicitors fo r Messrs. Churchill and Sim, who were 
the receivers o f the cargo, were aware o f the assign
ment, as is shown by the ir le tte r dated the 25th 
March 1931. There was thus sufficient notice to  
support the claims o f the mortgagee to  a legal 
assignment. B u t in  any case the supplementary 
agreement amounts to  a va lid  equitable assign
ment, upon which the assignee is entitled to  recover.

Naisby contra.
M a in  Thompson contra.
H . G. W illm er (Carpmael w ith  him ) upon the 

m otion o f the interveners Kohlen-Gross-Handel 
G .m.b.H , in  the action o f Messrs. Caspar, Edgar, and 
Co. L im ited .— The document given by the master 
to  Messrs. Caspar, Edgar, and Co. L im ited  is not an 
assignment o f fre ight, bu t is merely an au thority  
to pay the fre ight to  Messrs. Caspar, Edgar, and 
Co. L im ited  as ship’s agents. The document is not a 
legal assignment since i t  fails to  show upon its  face 
th a t i t  is an assignment a t all. I f  i t  is merely an 
equitable assignment the p la in tiff could not sue 
upon i t  in  his own name, bu t m ust sue in  the name 
o f the assignor. The learned judge ought to  have 
followed Bailhache, J. in  H . G. H arpur and Co. 
Lim ited  v. John Bland and Co. L im ited  (20 Com. 
Cas. 143).

H arry A tkins  fo r the mortgagee supported this 
m otion.

Naisby contra, fo r Messrs. Caspar, Edgar, and Co. 
L im ited . The document is upon the face o f i t  
a legal assignment o f the fre igh t, and complies 
w ith  the requirements o f sect. 136 o f the Law of 
P roperty A c t 1925, namely, i t  is absolute, i t  is in  
w riting , and i t  is not by way of charge. I f ,  
however, i t  is held not to  be a legal assignment 
i t  is in  any case an effective equitable assignment, 
because i t  appears from  the evidence o f the circum 
stances in  which i t  was given th a t the in tention 
o f the parties was th a t there should be an assign
ment. There is no force in  the objection th a t the 
p la in tiffs  can on ly sue in  the name o f the assignor, 
because here the assignor can have no possible 
interest in the funds. In  these circumstances the 
court allowed the assignee to  sue in  his own name.

Naisby fo r the m otion in  the action o f Messrs. 
Caspar, Edgar, and Co. L im ited .— The learned 
registrar was wrong in  holding th a t the p la in tiffs 
were not en titled  to  recover anything upon the ir 
assignment. H is  finding v ir tu a lly  revises the 
judgm ent already pronounced. He was wrong in 
holding th a t there was no r ig h t to  proceed in  rem. 
The pla in tiffs are en titled  to  sue in  rem for 
necessaries supplied to  the ship and to  claim in  rem 
against the cargo fo r the fre ight.

H arry  A tkins  contra.
Carpmael contra.
M a in  Thompson contra.
Carpmael for the p la in tiffs  in action 1931 Fo. 128, 

Kohlen-Gross-Handel G.m.b.H.— The p la in tiffs sup
plied necessaries in  a German po rt, and the law 
upon which they were so supplied was therefore 
German law, by which the necessaries man ranks

in  a special class o f “  ship’s creditors ”  who are 
preferred to  the mortgagee. The p la in tiffs are 
entitled to  a like p r io r ity  in  th is court. In  The 
Colorado (16 Asp. Mar. Law Cas. 145 ; 128 L . T. 
Rep. 759 ; (1932) P. 102) the Court o f Appeal looked 
to  French law in order to  ascertain the rights o f a 
mortgagee under a French mortgage, and having 
found such rights were sim ilar to  those of a m ort
gagee under an English mortgage, they held th a t 
the mortgagee was preferred to  a necessaries man 
who supplied necessaries in  England, although by 
French law the claim  o f the necessaries man would 
have been preferred. S im ilarly here, i f  the rights 
o f the necessaries man are ascertained by reference 
to  German law then the necessaries man has some
th ing  equivalent to  a m aritim e lien in  English law 
and therefore should be given the p r io r ity  accorded 
by English law to  the holder o f a m aritim e lien.

H arry  A tk ins  contra.
Naisby contra.
M a in  Thompson contra.

[Counsel opposing the m otion contended th a t the 
priorities should be ascertained according to lex fo r i, 
namely, English law, and relied upon the decision 
o f the Court o f Appeal in  The Colorado (sup.).]

Oct. 22, 1931.— Langton, J. stated tha t in his 
opinion the document upon which Messrs. Caspar, 
Edgar, and Co. L im ited  sued was not a legal assign
ment bu t was an equitable assignment o f fre ig h t; 
th a t Messrs. Caspar, Edgar, and Co. L im ited  were 
en titled  to  sue upon i t  in  the ir own name, and tha t 
i t  was no t necessary th a t the assignor should be 
made a pa rty  to  the suit, and th a t the action was 
maintainable in  rem. The learned judge further 
stated th a t i f  so desired he would a t a la ter date 
state his reasons fo r these conclusions more fu lly .

Cur. adv vult.

(W hilst the case stood adjourned Messrs. Evans, 
Reid, Teesdale, and Lidstrom  L im ited  began the ir 
action 1932 Fo. 62, and obtained judgm ent in 
default o f appearance.)

M ay  13, 1932.— Langton, J.— I  am sorry to have 
to  adm it th a t the ill-fo rtune which has attended 
th is unfortunate vessel has not diminished since 
its  affairs have come in to  the sphere o f the Law 
Courts. Owing to  circumstances not wholly under 
m y own control, judgm ent in several matters has 
remained outstanding for several months, and I  
cannot even claim th a t the solution o f the d ifficu lt 
matters submitted to  me has become much clearer 
as these months progressed.

The firs t o f these outstanding questions is an 
im portan t po in t raised by the mortgagee as to 
whether he has either a legal or an equitable assign
ment o f the fre ight here in  suit. The claim is 
raised by the mortgagee in  his action (Fo. 107) and 
is opposed by M r. Naisby on behalf o f Messrs. 
Caspar, Edgar, and Co. L im ited, who are both ship’s 
agents and necessaries men, and by Mr. Main 
Thompson for Messrs. Metcalfe, Lamb, and Co., who 
are also necessaries men.

A t a previous hearing I  have already decided 
th a t Messrs. Caspar, Edgar, and Co. L im ited  have an 
equitable assignment bu t no legal assignment of 
the freight.

The claim  is based upon a supplementary agree
ment dated the 30th A p r il 1929 between Edouard 
Jaunzems and Co. o f Riga, La tv ia , the owners of 
the Zigurds, and A lfred H arris  Smith, the m ort
gagee, and the parts o f the agreement to  which my 
attention was specially directed as affecting an
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assignment o f the fre ight were pars, 1, 22, 29 and 30 
o f th is  agreement.

So fa r as m y note and m y memory serves me the 
main argument was directed to  par. 29, where the 
following wording occurs :

“  29. In  relation to  the matters dealt w ith  
herein where they apply the shipowners hereby 
appoint the mortgagee th e ir attorney fo r them  and 
in the ir name a t any tim e during the currency o f 
th is security to  collect, sue for, receive and give 
effective receipts fo r a ll freights hire salvage and (or) 
insurance moneys, whether re turn o f premium 
claims or otherwise, which may be or become due 
and owing to  the shipowners, and to  compromise 
and settle a ll claims and disputes in  connection 
therew ith.”

Mr. A tk ins claimed th a t th is  paragraph when 
added to  par. 1 constituted an equitable assign
ment, and th a t he gave notice sufficient to  give 
h im  the position o f a legal assignee.

H is cla im  upon the question o f notice was 
elaborate and many-headed. He claimed, for 
example, th a t the mere fact o f his in tervention in  
the proceedings commenced by the Tallinna  
Laevenhisus A /S  fo r necessaries constituted a 
sufficient notice fo r the purpose in  hand. Again 
he relied upon the terms o f an affidavit o f interest 
m the same proceedings o f the 16th March 1931, 
0r alternatively upon a le tte r from  Messrs. Coward, 
Chance, and Co., acting on behalf o f Messrs. Churchill 
and Sim, which showed th a t on the 25th March 1931 
the consignees knew th a t the ship and fre ight 
'Vere under arrest.

I  do bu t bare justice to  his argument upon this 
m atter when I  say th a t every crevice and cranny 
^ ere explored and every possible document or 
Action which could be construed as notice to  the 
debtor was presented to  me in  th is  connection in 
its most favourable ligh t. The broad answer to  a ll 
his contentions as regards a legal assignment o f 
this fre ight seems to  me to  be apparent when one 
minembers clearly the three principal pre-requisites

a legal assignment ; i.e., i t  m ust be in  w riting , 
i t  must be absolute and there m ust be express 
notice in  w riting  to  the debtor.

Mr. A tk ins frank ly  adm itted th a t w ithou t notice 
° f  the necessary k ind  his cla im  to  a legal assignment 
Jhust fa il, and I  am quite clearly o f opinion th a t a ll 
ms claims as to  notice here are at the best o f a 
^obstructive character, and fa ll fa r short o f any
thing approaching express notice in  w riting  to  the 
debtor.
. In  a legal assignment, as I  understand it ,  there 
ls no room fo r dubiety. Neither the subject- 
matter, nor the extent o f transfer nor the exact 
Character o f the notice can be le ft in  any sort of 
doubt.

Accordingly, an argument to  establish a legal 
®signment which begins w ith  an inference from  a 

mortgage agreement, which is in  itse lf as to  some 
Parts (see, for example, par. 22) conditional for 

s operation upon moneys being outstanding upon 
he firs|. mortgage, and is as to  others in  its terms a 

f? ^ e r  o f attorney, commences unhopefully. As 
, ,r - Naisby pointed out w ith  force wh ilst addressing 

itiise lf to  a different aspect o f the m atter, a power 
is attorney  is not germane to  an assignment. I t  
, rather the reverse. A  power o f attorney is A. 
wipowering g  tQ something fo r him , A . An 

A lignment is A . empowering B. to  help himself, B.
n®aih, as la id  down by C h itty , L .J . in  Durham  
f l a^” ers v - Robertson (78 L . T. Rep. 438, a t p. 440 ; 
an r   ̂ 1 Q- H. 765, a t p. 773): “  Where the A ct 
Pplies i t  does not leave the original debtor in 

^ r ta in ty  as to  the person to  whom the legal

r ig h t is transferred ; i t  does not involve h im  in  any 
question as to  the state o f the accounts between 
the mortgagor and the mortgagee.”

From  these unpromising beginnings the argument 
went its  way to  founder, as I  th ink , a t length in 
the sands o f constructive notice ; and i f  every 
other d ifficu lty  could be surmounted— a prospect 
which seems to  me to  be exceedingly un like ly— I  
cannot perceive anything in  th is  case which could 
by any stretch o f im agination be described as 
express notice in. w riting  to  the debtor. Upon his 
claim  to a legal assignment o f the fre ight therefore 
the mortgagee in  m y judgm ent fails, and m y 
judgm ent is based upon the broad ground th a t the 
requirements o f the Law o f P roperty A c t 1925, 
s. 136, are not complied w ith .

As to  the second po in t whether th is  supplementary 
document contains an equitable assignment o f 
the fre ight, I  have not entertained very much 
doubt. The whole tenor o f th is  supplementary 
agreement is in  favour o f placing the mortgagee 
in  the most favourable position possible in  the 
event o f the default o f the mortgagor. Such 
defaults as were in  contemplation have undoubtedly 
occurred, and par. 22 o f the agreement is alone 
enough to  establish an in tention to  assign the 
fre igh t to  the shipowners. I f  th is  were not enough 
I  should be prepared to  hold th a t pars. 1, 2, 29 and 
30 taken together are clear evidence o f the in tention 
o f the shipowner to  assign. Moreover, in  the c ir
cumstances, I  do not th in k  tha t the po in t th a t the 
mortgagor is not jo ined in  the action, a po in t 
fam ilia r to  courts o f equity, could possibly be 
taken in  a case where the mortgagor is a shipowner 
through whose default in  business the whole trouble 
has been occasioned, and against whom judgm ent 
has been recovered by  the several claimants in  
default o f appearance.

[The learned judge then proceeded to  deal w ith  
issues o f fact which had been raised by the mortgagee 
as intervener in  the claim  o f Captain K rauklis , action 
1931, Fo. 154, which he determined in  favour 
o f the p la in tiff, and proceeded :] There remains to 
be considered a question raised by M r. Carpmael 
on behalf o f Kohlen-Gross-Handel G .m.b.H. und 
K ie ler Kohlen-Kontor G .m.b.H. the p la in tiffs  in 
action 1931, Fo. No. 128.

These p la in tiffs  are necessaries men who have 
obtained judgm ent against the ship and fre ight 
and have been awarded, a fter reference to  the 
registrar, the sum o f 4021. 14s. 5d.

Their claim  is in  respect o f certain bunker coals 
supplied to the Zigurds in  Germany on the 5th 
and 22nd Sept. 1930 under an agreement dated the 
8th June 1929.

The question now raised in  reference to  th is  
cla im  is a contention tha t by  reason o f the terms 
upon which these bunker coals were supplied, the 
p la in tiffs  are entitled to  rank as a m atter of p r io r ity  
ahead not on ly  o f other necessaries men bu t also 
ahead o f the mortgagee.

I t  is not surprising tha t a contention a t once so 
novel and so bold was most stubbornly contested 
both by Mr. A tk ins  on behalf o f the mortgagee and 
by  M r. Naisby on behalf o f Messrs. Caspar, Edgar, 
and Co. and the West E xport A. G. I  do not 
remember th a t any other voices were lifte d  in  
protest, bu t i t  would not have surprised me i f  a ll 
the various claimants to the meagre proceeds o f 
the sale o f th is  unhappy vessel had arisen in chorus 
to  a ttem pt the defeat o f th is  unexpected claim.

The point, as argued by Mr. Carpmael, was both 
subtle and ingenious, and not altogether lacking in 
apparent support from  unexceptionable au thority . 
H aving firs t produced evidence to  show th a t the 
bunkers in question were bought and sold under a
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contract which conferred upon the sellers a status 
known to  German law as th a t o f “  ship’s creditors,”  
he then invoked the German Commercial Code to 
show : firs t, th a t “  ship’s creditors ”  have by 
German law a p r io r ity  over mortgagees in  cases o f 
conflicting claims, and, secondly, th a t they possess 
a r ig h t to  fo llow  the ir cla im  against owners sub
sequent to  those who were in  possession when the 
debt was incurred. In  support o f his c la im  he 
adduced in  evidence, w ithou t objection, the con
tra c t upon which i t  was founded, and the opinion 
o f a practising advocate in  Germany named 
Werner. Against the cla im  there was an opinion 
in  le tte r form  from  a well-known German advocate, 
D r. Sieveking. A ll th is  evidence was adm itted 
before me w ithou t objection either as to  form  or 
relevance, and although upon reflection I  have some 
doubts as to  its  adm iss ib ility  upon the score o f 
relevance, I  do not th in k  i t  would be fa ir  to  decide 
th is  po in t now upon the ground o f inadm issib ility  
o f evidence, when the parties have proceeded so 
fa r w ith ou t objection from  one another or from  the 
court, and w ith ou t an opportun ity  being afforded 
o f arguing the m atter further. Upon a close con
sideration o f the German Code M r. Carpmael con
ceded th a t he had no cla im  to  p r io r ity  as against 
the freights a t present in  suit, since sect. 756 o f 
the Code lim its  the lien conferred on ship’s creditors 
to  the fre igh t o f the pa rticu lar voyage upon which 
th e ir cla im  arises. As regards the proceeds o f the 
ship, however, there is no such lim ita tio n , and i t  
was against these proceeds th a t he pressed his 
claim.

The firs t answer to  his contention was, o f course, 
th a t German law has nothing to  do w ith  questions 
o f p r io r ity  in  th is  country, which are determined 
according to  the lex fo r i only, and although he 
covered much ground in  his efforts to  distinguish 
the present case from  the general rule, over some o f 
which I  propose to  fo llow  his argument, I  am o f 
opinion th a t th is  is the last answer as i t  is the first, 
to  the proposition fo r which he contended. B y  way 
o f d is tinction  to  the general rule he inv ited  a close 
consideration o f the several judgments o f H i l l ,  J. 
and o f the members o f the Court o f Appeal in  the 
case o f The Colorado (16 Asp. Mar. Law  Cas. 145 ; 
128 L . T . Rep. 759 ; (1923) P. 102). In  th a t case 
the Court o f Appeal agreed to  look to  French law 
in  order to  discover the nature fo r purposes o f 
p r io r ity  o f a certain form  o f French pledge called a 
“  hypothèque,'’ '' and having discovered th a t i t  
possessed m any o f the attribu tes o f an English 
mortgage, ignored the French law, which no tw ith 
standing those attributes, gave p r io r ity  to  a neces
saries man over the holder o f the “  hypothèque,”  and 
applied the English law or lex fo r i to  the ranking 
o f claimants here, thus preferring the holder o f 
the “  hypothèque ”  to  the supplier o f necessaries. 
The suggested application o f the procedure there 
followed to  the present case was tha t, having firs t 
ascertained by  a consideration of German law tha t 
the Koh len-Kontor were “  ship’s creditors,”  and 
as such held a p r io r ity  to  mortgagees in  Germany, 
I  m ust give them  th a t p r io r ity  even when applying 
the lex fo r i in  England. S im ila rly  and perhaps 
a fo rtio r i I  ought, i t  was said, to  prefer them to 
ord inary necessaries men whose contracts o f sale 
d id  not p u t them  in any such specially favoured 
position.

I  am o f opinion tha t this argument positive ly 
bristles w ith  fallacies. In  the firs t place, I  do not 
at a ll agree w ith  the basic position which the 
p la in tiffs  cla im  fo r themselves as established by the 
evidence. I  th in k  th a t the true view  o f the ir 
position is th a t which is set fo rth  by D r. Sieveking 
in par. 5 o f his opinion. A ny rights which they

have according to  the contract and code are rights 
peculiar to  German law, and are o f no value and 
o f no ava il to  the p la in tiffs  unless and u n t il they 
are enforced by arrest o f the vessel and fre ight in 
the German courts. I  have known D r. Sieveking 
personally for many years, and m y respect fo r his 
in te g rity  and learning deepen w ith  the increasing 
length o f the acquaintance. I  am satisfied tha t 
he has stated th is m atter in  its  true colours. The 
German code on ly  purports to  provide rights inter 
se o f creditors in  Germany. To fac ilita te  the 
process in  the German courts i t  creates a special 
class called “  ship’s creditors.”  I f  and when the 
ship and fre ight are arrested by the German courts 
certain results follow , bu t u n til there is such arrest 
in  Germany no one is intended to  be in  any different 
position than they would occupy w ithou t these 
special provisions o f the code. No one, I  th ink , 
would be more surprised than the persons who 
framed th is  German code— of whom D r. Sieveking 
was quite possibly one— than to  hear th a t i t  was 
being invoked in  England to  settle rights in ter se 
o f various parties o f varying nationalities laying 
cla im  to  the proceeds o f a La tv ian  ship which had 
been sold under the order o f an English court to  
satisfy a large number o f claims, on ly one o f which 
was preferred by a German or had its  origin in 
Germany.

A  second broad answer to  th is  contention o f the 
German necessaries man, when i t  is based, as i t  is 
here, upon The Colorado (sup.) case, appears to  me 
to  be found a t the threshold o f the argument in 
considering the relative positions o f the various 
opposing parties in  the two cases. In  the case o f 
The Colorado the position o f the holder o f the 
“  hypothèque ”  was definite ly challenged by a 
necessaries man. I t  is not surprising tha t in  such 
circumstances the court thought i t  r ig h t to  turn 
to  the French law to  discover what exactly a 
“  hypothèque ”  was— especially w ith  a view to 
comparison w ith  an English mortgage. In  the 
present case the position o f the Kohlen-Kontor, 
bu t fo r th is  novel claim  as to  the ir ranking, is 
challenged by no one, and is perfectly well ascer
tained. They belong to  the ord inary class of 
necessaries men who have supplied the commonest 
o f ship’s necessaries a t the present day, namely, 
coal. I t  is for th is  reason th a t I  have wondered, 
when considering th is  judgment, whether I  ought 
to  have adm itted evidence upon the nature o f the ir 
contract a t a ll. Ought I  not rather to  have 
followed Lord Sumner (then Ham ilton , J.) i°  
American Surety Company v. Wrightson (1910, 
16 Com. Cas. 37), and excluded any such evidence 
as irre levant to  the law upon which priorities to ll 
to  be determined ? I f  one were to  adopt th is  view 
the p la in tiffs ’ case, o f course, falls to  the ground ; 
bu t as I  have stated above, th is  objection was not 
taken, and i t  would be un fa ir to decide the point 
now upon a ground upon which the plaintiffs 
were not heard. As a m atter o f d istinction, how
ever, between The Colorado (sup.) and the p re s e n t 
case, the difference in  the two positions is p lain to 
see, and I  cannot ignore it .  I t  is, to  m y m ind, a 
v ita l d istinction. In  the one case the court seeks 
instruction in  order to  deal w ith  an instrument 
which has on ly a paralle l, and not an exact equiva
lent, in  English law  (see fo r example, Scrutton, L-J- 
in  The Colorado, 16 Asp. Mar. Law  Cas. a t p. I 50 ’ 
128 L . T. Rep. a t p. 764 ; (1923) P. a t p. 1°9 : 
“  I t  has also a claim  by a person who has a 
‘ hypothèque,’ and i t  m ay leg itim ate ly consult the 
foreign law as to  what a ‘ hypothèque ’ is.” ) In  t*1. 
other, i t  is deliberately inv ited  to  invest a class o 
creditors perfectly well-known to  English law w*t 
certain special a ttribu tes on the ground o f a foreign
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law, and, moreover, i f  D r. Sieveking is righ t, on 
the ground o f a foreign law which has no operation 
u n t il arrest has been effected in  th a t foreign land.

When pressed by these difficulties, Mr. Carpmael 
took refuge in  a d ictum  o f Scrutton, L .J . in  The 
Colorado (sup.). Following im m ediately upon the 
passage which I  have quoted above, the Lord 
Justice says : “  I t  is proved to  be no t a r ig h t of 
property in  the ship, b u t a r ig h t to  arrest the ship 
in the hands o f subsequent owners to  satisfy a claim 
against a previous owner. B u t such a rig h t is the 
same as a m aritim e lien as described by Mellish, 
L .J . in  The Two Ellens (1 Asp. Mar. Law Cas. 40, 
208 ; 1872, 26 L . T. Rep. 1 ; L . Rep. 4, P. C. 161), 
by Gorell Bames, J. in  The Ripon C ity  (8 Asp. 
Mar. Law Cas. 304 ; 77 L . T. Rep. 98 ; (1897) P. 226), 
and by th is  court in  The Tervaele (16 Asp. Mar. 
Law Cas. 48 ; 128 L . T. Rep. 176 ; (1922) P. 259). 
And the English courts administering the ir own 
law would give a claim secured by a m aritim e lien 
p r io r ity  over the claim o f a necessaries man, who 
cannot arrest the ship against the claim o f a 
subsequent owner. The fallacy o f the appellants’ 
argument appears to  be th a t because the French 
courts would give a French necessaries man, or 
a necessaries man suing in  the courts o f France, 
p r io rity  over the claim ant under a ‘ hypothèque,' 
therefore an English court should give an English 
necessaries man sim ilar p rio rity . The answer is 
tha t the appellants are not asking fo r French 
remedies, bu t English remedies ; and the English 
law postpones them to  persons who have what is 
equivalent to  a m aritim e lien.”

Turning again to  the German code, Mr. Carpmael 
Pointed out th a t the code gives the “  ship’s 
creditors,”  to  which class his clients belonged by 
righ t o f the ir special contract, the r ig h t to  follow 
the ir claims against subsequent owners. Accordingly 
he claimed to  have a m aritim e lien as defined by 
Scrutton, L .J . and to  be in a better position than the 
mortgagee and other necessaries men.

I  am not sure whether Scrutton, L .J . would 
be satisfied th a t the r ig h t conferred upon the 
German necessaries man by the code in  th is  case 
does in  fact amount to  a m aritim e lien. The 
Kohlen-Kontor may be sufficiently attracted by  the 
Prospect o f solving th is  problem to  take the case a 
step higher, but in the view which I  have formed 
as to the effect o f the evidence, I  do not th in k  th a t 
1 need indulge in  speculation upon th is  topic. I f  
n r .  Sieveking be righ t, as I  th in k  he is, there is no 
righ t to  follow, no m aritim e lien, and no special 
Position o f “  ship’s creditors ”  at a ll u n til arrest by 
Ibe German court. I t  is thus idle to  consider what 
an English court may have said or decided concern- 
lng debatable questions as to  m aritim e liens in  
other and different cases.

Mr. A tk ins  for the mortgagee claims The Colorado 
1 s'a/(. ) as an auth o rity  in  his favour. I t  certainly 
' s so to  th is  extent, tha t i t  is on ly one more o f the 
long l ine 0f  authorities which have established tha t 
the English courts w ill look to  English law and 
Lnglish law on ly fo r the purpose o f ranking com
peting claims against a ship or its  proceeds, 
“ «'cause in  The Colorado (sup.) case the court, in  
special circumstances, firs t turned aside to  look at 
foreign law, in  order to  obtain lig h t concerning the 
mgal character o f a foreign instrum ent, I  do not 
h ink th a t the case can be claimed as an au thority  

lo r the in troduction o f any foreign law which any 
Party chooses to  adduce in  order to  qua lify  and 
alte r the English rules o f ranking. Indeed, i t  is 
Noteworthy th a t both H i l l ,  J. and the Court o f 
'Appeal declined to  take any note o f the French 
law in the m atter outside of the instruction which 
hpy  derived from  the evidence as to  the nature 
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o f a French hypothèque. Once they were clear 
as to  what i t  was, they returned a t once to  the 
English law to  decide the order o f its  ranking. I  
am o f opinion, therefore, th a t Mr. Carpmael’s 
va lian t and determined effort to persuade me th a t 
The Colorado (sup.) decision affords ground for 
enabling h im  to  say th a t his necessaries man has a 
m aritim e lien, thus forcing me to  disregard the 
lex fo r i as to  necessaries men, is unavailing.

The parties then argued the ir respective claims 
to  p r io rity .

J. V. Naisby fo r Messrs. Caspar, Edgar, and Co.. 
L im ited .— I t  is conceded th a t the assignment o f the 
mortgagee was p rio r in  date to  th a t o f Messrs.. 
Caspar, Edgar, and, apart from  other circumstances,, 
would on th a t account be entitled to  p r io rity . B u t 
Messrs. Caspar, Edgar are, however, entitled to 
p r io r ity  because they gave notice o f the ir assign
ment to  the consignees o f the cargo, and no notice 
o f his assignment has ever been given by the 
mortgagee. The notice is contained in  a le tte r 
dated the 5th March 1931 addressed by Messrs. 
Caspar, Edgar, and Co. L im ited  to  Messrs. Churchill 
and Sim. [The terms o f th is  le tte r fu lly  appear 
from  the judgm ent o f Langton, J. The learned 
counsel then proceeded to  argue th a t the terms o f 
the le tte r amounted to  a notice o f assignment.]

H arry  A tk ins  fo r the mortgagee contra.
M a in  Thompson fo r Messrs. Metcalfe, Lamb, and 

Co.— These necessaries men ought to  be given 
p r io r ity  over the claimants to  the ship fund because 
the repairs which they carried out, namely, repairs 
to  the engines o f the vessel, enhanced her value 
and thus enured to  the benefit o f the claimants 
who now cla im  to  take in  p rio rity .

Geoffrey Hutchinson fo r the stevedores, Messrs.. 
Evans, Reid, Teesdale, and L idstrom  L im ited .—  
These p la in tiffs  ought to  be preferred to  the 
claimants to  the fre igh t fund. I t  has been 
held th a t the claimants to  the fre ight fund have 
an equitable r ig h t only, and therefore they ought 
not to  be allowed to  take th is  fund w ithou t 
discharging the expenses o f bringing i t  in to  
existence. The m axim , “  He who comes to  equity 
must do equ ity  ”  applies ; i t  would be inequitable 
to  allow the assignees o f the fre ight to  assert a 
p rio r equitable r ig h t to  the fre ight unless they 
discharge the expenses which have necessarily been 
incurred in  earning the fre ight. I f  they take the 
fre ight fund in  court, they w ill in  fact receive the  
gross fre ight, whereas the owner could on ly have 
received the net freight. Equitable rights ought 
not to  bring about such a result. There is no 
direct au tho rity  on the point, fo r th is  case is 
probably unique, bu t th is  court has acted upon a 
s im ilar princip le in  dealing w ith  the claims o f the 
master fo r his disbursements in  the days before the 
master had any m aritim e lien fo r his disbursements. 
Bristowe v. Whitmore (4 L . T. Rep. 622 ; 9 H . L . 
391) is an instance where the court postponed the 
cla im  o f a pa rty  who was asserting an equitable 
r ig h t to  fre ight to  the cla im  o f the master fo r his 
disbursements incurred in earning it .  I t  is sub
m itted  th a t the court should act on the same 
princip le in  dealing w ith  this case. See also The 
Feronia (1868, 17 L . T. Rep. 619 ; L . Rep. 2, 
A. &  E. 65) and The Red Rose (L. Rep. 2, A. & E . 
80 (n)).

J. V. Naisby contra.
H arry  A tkins  contra.
[Reference was made to  The Rene (16 Asp. 

Mar. Law Cas. 24 ; 128 L . T . Rep. 96).]
Cur. adv. vult.

u  u
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June 7. 1932.— Langton, J.— The points which re
main for decision in  th is  m atter are pure questions 
o f priorities as between the several claimants. I  
th in k , however, th a t i t  may serve a useful purpose 
i f  I  commence by implementing a promise which 
I  gave in  October o f last year to  give the reasons 
fo r m y firs t judgm ent delivered on the 22nd Oct. 
1931. In  th a t branch o f the case Messrs. Caspar, 
Edgar, and Co. L im ited , the ship’s agents, claimed 
th a t a certain le tte r of the master o f the 2nd March 
1931, which was identified in  the su it as “  D .E. 1,”  
and exhib ited to  an affidavit o f Mr. Douglas Edgar 
o f the 2nd June 1931, was a legal assignment o f the 
fre ight o f the Zigurds. The le tte r was in these 
terms : “  Please pay the fre ight o f m y vessel, the 
Zigurds, and a ll demurrage which may be payable 
under the charter to  m y agents, Messrs. Caspar, 
Edgar, and Co. L im ited  and oblige,”  signed, F. 
K rauklis, master. I t  is m aterial to  observe th a t 
the le tte r in  rea lity  was a prin ted form , and the 
on ly  words which have been inserted by typew riter 
in  th is  particular instance are, first, the d a te : and 
secondly, the follow ing : “  Zigurds and a ll demurrage 
which may be payable under the charter.”  I t  is 
not, I  th ink, necessary to  elaborate reasons why 
I  held th a t th is  document was not a legal assign
ment o f the freight. As I  said in  g iving judgment 
upon a kindred po in t the other day, raised by the 
mortgagee, there is no room for dubiety in  the 
m atter o f legal assignment. Neither the subject- 
m atter nor the extent o f transfer nor the exact 
character o f the notice can be le ft in  any sort o f 
doubt. Now th is  document, although perfectly 
clear as to  the subject-matter, makes no mention 
o f any k ind  o f transfer, and does not purport 
to  give any k ind  o f notice as to  any transfer 
having been made. I t  is, as I  said in October, 
nothing more in form  than a mere au thority  
to  pay, and falls short in  a t least two v ita l 
respects o f the essential requisites o f a legal 
assignment.

A lternative ly , i t  was argued on behalf o f Messrs. 
Caspar, Edgar, and Co. L im ited , th a t th is  docu
ment constituted an equitable assignment o f the 
fre ight and demurrage when taken in conjunction 
w ith  the circumstances in which i t  was given, as 
described in  evidence by Mr. Douglas Edgar, before 
the A dm ira lty  Registrar on the 22nd Ju ly  1931. 
Various interpretations were suggested by the several 
counsel engaged in  the case as to  the meaning and 
value o f th is  evidence. Taking the m atter broadly 
the viewT a t which I  arrived was th a t in  th is  case 
after the arriva l o f the Zigurds Mr. Edgar became 
dissatisfied as to  the financial s ta b ility  o f his clients 
or principals, the owners o f the Zigurds. Accord
ing ly  he declined to  make any o f the usual payments 
or advances u n til the managing owner o f the 
Zigurds agreed to  make over and assign to  his firm  
a ll the fre ight and demurrage, due to  the vessel. 
This was quite an unusual step fo r h im  to  take, but 
when he had obtained the managing owner’s verbal 
agreement to  assign, Mr. Edgar employed the cus
tomary form  as exemplified in  exh ib it “  D .E. 1,”  
to  obtain from  the master his au tho rity  to  collect 
the fre igh t and demurrage. Upon the facts as I  
find them there can, I  th in k , be li t t le  doubt con
cerning th is  alternative question, as to  an equitable 
assignment. The main point, namely, the in tention 
to assign, is not in doubt. Upon th is  m atter I  
accept Mr. Edgar’s evidence completely, and when 
th is is clear there remains upon the documents 
available very l i t t le  le ft for argument. I  was 
accordingly satisfied tha t Messrs. Caspar, Edgar, 
and Co. were justified in  the ir claim  tha t there 
had been an equitable assignment to  them o f the 
fre ight and demurrage due upon the Zigurds. I

have given these reasons now in  the hope tha t 
they may c la rify  the succeeding reasons which 
I  now propose to  give fo r the determ ination at 
which I  have arrived concerning the question of 
p r io rity .

Turning now to those questions, there remain in 
court fo r d is tribu tion  amongst the various claimants 
three sums derived from  three different sources, 
first, from  the proceeds o f the ship a sum of 
14211. 3s. 6d. ; secondly, from  proceeds o f freight, 
18371. 14s. 10d. ; and th ird ly , by way o f demurrage, 
601. In  the m atter o f demurrage there is now no 
contest in regard to  p r io rity . I t  is agreed tha t 
Messrs. Caspar, Edgar, and Co. have unquestioned 
p r io r ity  to  th is  small sum. As regards the proceeds 
o f the ship, i t  is agreed th a t certain disbursements 
o f the master stand first, and after tha t the m ort
gagee upon m y findings stands unchallenged in  the 
m atter o f p r io r ity , save as to  a claim  which struck 
me as being much more ingenious than sound, 
which was pu t forw ard by Mr. Main Thompson on 
behalf o f Messrs. Metcalfe, Lamb, and Co. Mr. 
Main Thompson contended th a t his clients were 
entitled to  p r io r ity  over the mortgagee in  respect 
o f both ship fund and fre ight fund upon the grounds 
th a t the ir work consisted o f repairs to  boilers which 
were essential to  the existence o f the vessel as a 
ship in  being in  contrast to  a mere useless hu lk, and 
th a t the repairs o f th is  class stood upon a different 
footing. He invoked the equitable ju risd ic tion  of 
the court, bu t d id  not po in t to  any actual au thority  
which would cover or ju s tify  th is  somewhat sur
prising claim. I  do not th in k  i t  requires much 
consideration to  be satisfied th a t i t  is quite unsound. 
The repairs were ordered by the owners ; and the 
marshal, in  his discretion, declined to  take over the 
work o f these repairers. I  am satisfied th a t Messrs. 
Metcalfe, Lamb, and Co. looked to  the owners for 
payment, and I  know o f no eqxiitable doctrine which 
can cause the ir claim  to  be preferred to  th a t o f the 
mortgagee in  respect o f either fund. A  somewhat 
s im ilar contention was once raised as between two 
sets o f necessaries men, in a case to  which m y atten
tion  was called by Mr. Naisby, namely, The Bene 
(16 Asp. Mar. Law  Cas. 24 ; 128 L . T. Rep. 96), 
bu t H ill,  J . refused to  prefer one class of 
necessaries man to  another in  th a t case, and I  
cannot doubt th a t fo r the same reasons this 
necessaries man has no claim  here to  precede the 
mortgagee.

There remain two m ajor contests which concern 
the fre ight fund only, in  the firs t o f which Mr. 
Naisby on behalf of Messrs. Caspar, Edgar, and 
Co. claimed p r io r ity  over the mortgagee on the 
ground th a t notice o f his equitable assignment 
was given, on the 5th March 1931, to  the con
signees, Messrs. Church ill and Sim, o f London, and 
secondly, the novel and attractive claim  pu t forward 
by Mr. Hutchinson for p r io r ity  over both equitable 
assignees o f the fre ight fund in  favour o f the 
stevedores, Messrs. Evans, Reid, Teesdale and 
L idstrom  Lim ited, whose claim  orig ina lly  formed 
pa rt o f the claim  pu t forward by the ship’s agents, 
bu t was disallowed by the registrar on the ground 
th a t i t  could not fa ll upon Messrs. Caspar, Edgar, and 
Co. as a lia b ility .

To deal firs t w ith  Mr. Naisby’s contention. H is 
claim  was based upon a le tte r o f the 5th March 1931» 
from  his clients Messrs. Caspar, Edgar, and Co. to 
Messrs. Churchill and Sim. The le tte r is in  these 
terms : “  Dear Sirs.— S.S. Zigurds.— We beg to 
give you notice tha t we hold Captain’s au thority  
to  collect the fre igh t per th is  steamer’s cargo, 
against which we have made payments. Yours 
fa ith fu lly , for E. A . Caspar, Edgar, and Co. Lim ited, 
(sgd.) D. Edgar, Director.” He claimed that
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th is le tte r constituted notice to  Messrs. Churchill 
and Sim th a t the fre ight had been assigned to  his 
clients. He d id  not dispute tha t i f  he failed in 
satisfying me tha t th is  le tte r was a good notice, 
the general rule must prevail and th a t p r io r ity  
as between his clients and the mortgagee would fa ll 
to be determined by date. Since the date o f the 
mortgage was very much earlier than the 5th March 
1931, he must consequently fa il unless the notice 
Were good. Mr. A tk ins for the mortgagee did  not 
contend th a t i f  the notice were good he could 
elaim  a p r io r ity  against the ship’s agents, b u t he 
contended th a t the le tte r was altogether insufficient 
to constitute a notice as required. The point 
between them therefore narrowed itse lf to  the
°ne po in t as to  the meaning and sufficiency o f the 
le tte r o f the 5th March 1931. I  have found it ,  and 
s t ill find it ,  an exceedingly d ifficu lt po in t to  de
termine. The words “  against which ”  make i t  
Perfectly clear th a t there is a reason and a good 
reason why the captain has given his au thority  
to  collect the freight. Furthermore, there is to 
m y m ind force in  Mr. Naisby’s contention th a t the 
last six words o f the le tte r are mere surplusage 
Unless the in tention is to  convey to  the reader’s 
m ind th a t there is some reason why the consignees 
ought to  pay th is  fre ight to  the ship’s agents for 
the reason there stated. I  have had to  ask myself 
the question how fa r must a notice go in  order to 
be good and sufficient fo r the purpose here required. 
Mr. A tk ins, for the mortgagee, cited a passage from  
the judgment o f Vice-Chancellor K indersley in 
&rovon v. Savage, 4 D rewry, 635, a t p. 640, in 
which he says : “ . . . .  a verbal and inform al 
Uotice is sufficient, provided the fact o f the assign
ment is d is tinc tly  and clearly brought to  the m ind 
and attention o f the trustee.”  M r. A tk ins puts this 
as the m inim um  requirement, and says th a t the 
le tter o f the 5th March does no t even suggest an 
assignment to  the m ind o f the reader. When one 
eonsiders, however, th a t the reader was a most 
experienced business man, who could not possibly 
be interested in  the mere fact th a t Messrs. Caspar, 
Edgar, and Co. had made payment against the 
height, i t  seems to  me th a t th is reading puts too 
Jew a value upon the last six words in  the le tter, 
bhe conclusion to  which I  have come, a fter con
siderable doubt and hesitation, is th a t these words 
m ight convey to  an experienced business man tha t 
a« assignment had already taken place, bu t they 
are not so clear and conclusive as to  be an actual 
Uotice o f an assignment. As I  understand the 
matter, a communication which m ight suggest an 
^signm ent to  one man, bu t would not necessarily 
suggest i t  to  another, is not enough fo r Mr. Naisby’s 
Purpose. Accordingly, in  m y view, Messrs. Caspar, 
Edgar, and Co. fa il in  the ir contention, and 
~be mortgagee takes p r io r ity  over them upon th is 
branch o f the claim.

The stevedores’ claim  was p u t in  two ways by 
^fr. Hutchinson, the second o f which has given me 
yery  considerable food fo r thought. To begin w ith , 
Ue claimed p r io r ity  over the mortgagee fo r his 
bbents, the stevedores, on the ground th a t i t  was 
hrougjj th e ir exertions th a t the fre ight fund was 
r°ught in to  existence a t all. There is a certain 

~ubo i n th is  o f the claim p u t forward by  necessaries 
men against other necessaries men in  the case 
jJ'mch j  alluded t0  above, The Rene (sup.). I t  
JJas also a certain kinship to  the cla im  o f which I  

already disposed, p u t forward in  th is  case on 
v?balf o f Messrs. Metcalfe, Lamb, and Co. by Mr.

am Thompson. To m y m ind th is  is pu tting  the 
®rvices o f the stevedores altogether too high and 
u the wrong ligh t. I t  is possible to  have great 
empathy w ith  them, as H il l ,  J. had w ith  the

claimants in  the case of The Rene, w ithou t presenting 
them  in  the false lig h t o f a quasi-salvor. The so- 
called services or exertions which they contributed 
to  the adventure o f the Zigurds are not in  rea lity  
In the least akin to  salvage services or exertions. 
In  plain fact they are nothing more than ordinary 
commercial labour rendered upon agreed conditions 
a t a regulated rate o f hire.

The second angle, however, from  which Mr. 
Hutchinson approached th is  po in t was far more 
convincing. The mortgagee, he said, is here claim 
ing an equitable jurisd iction o f the court. He 
comes here asking for the proceeds o f the fre ight 
upon an equitable assignment. I t  is a princip le of 
equity th a t he who claims equity should do equity. 
I f  he does not pay the stevedores’ charges he w ill 
be getting more than the owners could ever have 
got, he w ill pro tanto be getting the gross fre ight 
and not the net freight. W hy, he asks, should a 
man whose claim is based upon equity, not pay the 
ju s t amount to  persons whose work has contributed 
to  bringing th a t fund in to  being ? He did  not 
pretend th a t there was any au thority  precisely in 
po in t, bu t he cited to  me the case o f Bristow  v. 
Whitmore (4 L . T. Rep. 622 ; 9 H . o f L . Cas. 391), to  
reinforce his proposition th a t the court o f equity 
would not be slow to  interfere to  see justice done 
to  a ship’s master as against a mortgagee. I t  is 
w orthy o f note th a t in  th a t case the Lord Chancellor 
(Lord Campbell) after stating in the widest terms 
th a t : “  The p la in tiff’s elaim is most reasonable, 
and natural justice requires th a t i t  should be con
ceded,”  goes on immediately afterwards to  say : 
“  S till, i f  i t  is opposed to  any established rule o f 
law, or i f  i t  can be adm itted on ly by drawing a nice 
and subtle d istinction between th is case and former 
decisions establishing a settled rule, i t  ought to be 
disallowed.”  I  th in k  Mr. Hutchinson was r ig h t in  
saying th a t there is no established rule o f law which 
applies to  the present case, bu t I  doubt whether the 
m atter is so entire ly a t large as he would have me 
to  believe. I t  is true th a t the assignment conveyed 
by the mortgage is not, as I  have found the matter, 
a legal assignment o f the fre ight, bu t I  have found 
an equitable assignment in  the hands o f the 
mortgagee springing from  th is mortgage. People 
who deal in  shipping affairs, and w ith  ships, must 
be taken to  do so w ith  the ir eyes open to  the ordinary 
risks and liab ilities incident to  these affairs. No 
one who was conversant w ith  m aritim e affairs 
could pretend to  surprise on learning tha t a ship 
was sailing the seas under the burden o f a mortgage ; 
nor would i t  be surprising to  learn tha t the mortgage 
deed secured to  the mortgagee at least an equitable 
assignment o f freights earned. I f  I  were to  accede 
to  Mr. Hutchinson’s argument I  should find m yssif 
a t once in  a very considerable quandary as to  the 
position o f Messrs. Caspar, Edgar, and Co. vis-à-vis 
the mortgagee. I  should have to  ask myself whether 
there is, in  fact, anything specially meritorious about 
the performance o f stevedore work which entitles 
i t  to  be p u t upon a different footing to  the work 
performed by ship’s agents which has been equally 
necessary to  bring th is  fre ight fund in to  being. As 
I  understand the facts o f th is  case, Messrs. Evans, 
Reid, Teesdale, and Lidstrom  L im ited  were, in  fact, 
brought on the scene by the exertions o f Messrs. 
Caspar, Edgar, and Co., and i f  the ir claim to  be paid 
stands upon a special footing, I  find i t  d ifficu lt to 
see why the claim o f Messrs. Caspar, Edgar, and Co. 
does not equally stand upon a special or even better 
footing.

I  am afraid tha t the tru th  o f the whole m atter is, 
whichever way one looks a t it ,  th a t i t  is beset w d th  
perplexities, and some perfectly innocent people 
have obviously got to  suffer. To m y m ind i t  would
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be better to fo llow  here a general ru le and give the 
p r io r ity  to  the mortgagee.

Solicitors : For the mortgagee, Constant and 
Constant; fo r Caspar, Edgar, and Co. L im ited , 
Middleton, Lewis, and Clark, agents fo r Middleton 
and Co., Sunderland ; for the Kohlen-Gross-Handel 
G.m.b.H., Stokes and Stokes, agents fo r Bramwell 
Clayton, and Clayton, Newcastle-upon-Tyne ; for 
Captain K rauklis , Tallinna Laevenhisus A /S , and 
Metcalfe, Lamb, and Co., Parker, Garrett, and Co., 
agents fo r Botterell, Roche, and Temperley, West 
Hartlepool ; fo r Evans, Reid, Teesdale, and L id - 
strom  L im ited , Charles M . Finney.

Supreme Court of Ijutricaturt
------+------

C O U R T  O F  A P P E A L .

Wednesday, Dec. 14, 1932.

(Before Scrutton, Lawrence and Greer,
L .J J .)

The Z igurds. (a)

ON A P P E A L  FR O M  T H E  A D M IR A L T Y  D IV IS IO N .

S h ipp ing— F re ight— A u th o rity  to collect fre igh t 
given by master to sh ip 's agent— Equitable  
assignment o f fre igh t— Notice— Letter to re
ceivers o f cargo in fo rm in g  them o f au thority  to 
collect fre ig h t “  against which we have made 
paym ents ” — Sufficiency o f notice— P rio ritie s .

The master o f the L a tv ia n  steamship Z ., on 
a rr iv a l at the po rt o f West H artlepool, gave to 
the appellants who were the sh ip 's  agents, an 
equitable assignment o f the fre igh t. Unless 
such an assignment had been given the sh ip 's  
agents would have refused to make the necessary 
disbursements fo r  the Z . Thereupon the sh ip 's  
agents wrote the fo llo w in g  letter to the receivers 
o f the cargo, who were liable to p a y  the f r e ig h t : 
“  S.S. Z igu rds. We beg to give you notice 
that we hold the cap ta in 's  au tho rity  to collect 
the fre ig h t fo r  th is steamer against which we 
have made paym ents.”

H e ld , that the appellants' letter was a good notice 
o f the ir assignment, and that as between the 
appellants and an earlie r equitable assignee o f 
the fre ig h t, by whom no notice had been given, 
the appellants were entitled to p r io r ity .

Judgm ent o f Langton, J .  (reported 148 L .  T . 
Rep. 72 ; (1932) P . 113) reversed.

Appeal from  a judgm ent o f Langton, J. (ante, 
p. 324 ; 148 L . T. Rep. 72 ; (1932) P. 113.)

The appellants, Messrs. Caspar, Edgar, and Co. 
L im ited , had acted as agents fo r the La tv ian  
steamship Zigurds a t West Hartlepool in  March 
1931, and in  th a t capacity had made various 
disbursements on behalf o f the vessel. Before 
making any such disbursements, and as a con

<o) Reported by Geoffrey H utchinson, Esq., Barrister-
at-Law.

d ition  o f so doing, the appellants obtained from  the 
master o f the Zigurds a document in  the following 
terms :

“  Please pay the fre ight fo r m y vessel the 
Zigurds and a ll demurrage which m ay be payable 
under the charter to  m y agents, E. A . Caspar, 
Edgar, and Co. L im ited , and oblige.”

Upon receiving th is  document the appellants wrote 
the fo llow ing le tte r to  Messrs. Churchill and Sim, 
who were the receivers o f the cargo by whom 
fre ight was payable :

“  Dear Sirs,— S.S. Zigurds : We beg to  give 
you notice th a t we hold captain’s au tho rity  to 
collect the fre igh t per th is  steamer’s cargo, 
against which we have made payments.— Yours 
fa ith fu lly , fo r E. A. Caspar, Edgar, and Co. 
L im ited  (Signed) D . Edgar, director.”
The fre ight was also claimed by Mr. A lfred 

H arris  Sm ith, an earlier equitable assignee, who 
was also mortgagee o f the ship. Langton, J. held 
th a t the le tte r w ritten  by  the appellants to  Messrs. 
Churchill and Sim was not a sufficiently clear 
indication th a t the fre igh t had been assigned by
way o f security and was not notice o f the assign
ment, and th a t Mr. Sm ith was therefore entitled 
to  p rio rity .

Messrs. Caspar, Edgar, and Co. L im ited  appealed.

W. P . Spens, K.C., and Naisby, fo r the appellants. 

H arry A tk ins  fo r the respondent.

Scrutton, L.J.— Counsel have said a ll th a t can 
be said in th is  case. The po in t is a very short one 
and turns on very short documents. As has been 
repeatedly the ease in the last tw o or three years 
o f bad times, a small vessel has arrived in  this 
country laden w ith  debts and obligations in  the 
sense th a t any number o f people had claims against 
the master, and the procedure in  rem has pu t the 
ship and fre igh t in  the A dm ira lty  Court. The 
A d m ira lty  Court is then concerned in sorting out 
the priorities o f a fund which is generally quite 
insufficient to  satisfy a ll the claims on the ship and 
shipowner.

In  th is  particu lar case a large number o f claims 
have been pu t forward a t various times, but, 
fo rtunate ly  they have disappeared a t th is  stage, 
and the present conflict is between two people who 
are alleged to  have equitable assignments. As I  
understand it ,  in  those circumstances— apart from 
notice— the equitable assignments go by priority- 
The notice m ay change the la te r assignment into 
a p rio r assignment. Now the two parties who are 
contending are a mortgagee, who is said to  have, 
and is assumed fo r th is  purpose to  have, an equitable 
assignment o f the fre igh t, and the ship’s agents- 
The ship’s agents’ case is th a t they  have an equit
able assignment because they obtained th is  docu
ment from  the master, representing the owner :

“  Dear Sir,— Please pay the fre igh t o f my 
vessel, the Zigurds, and a ll the demurrage which 
m ay be payable under the charter, to  m y agents, 
Messrs. Caspar, Edgar, and Co. L im ited , and 
oblige.— (Signed) F. Krauklis, Master.”
There is no express mention o f the p a rty  to 

whom th a t le tte r is addressed, bu t i t  is obviously 
addressed to  somebody who is liable to  pay freight- 
There is th is  evidence as to  the circumstances m 
which the  document came to  be given ; when the 
Zigurds came in to  West Hartlepool, firs t the master 
and then the owner went to Caspar, Edgar, and Co., 
who were acting as ship’s agents, and asked them
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to  do the ship’s work and find the money to  make the 
necessary payments. B u t Messrs. Caspar, Edgar, 
and Co. declined to  make the payments, and 
thereupon in order to  induce them  to make the 
payments, the master, w ith  the consent o f the 
owner, gave th is  le tte r to  Messrs. Caspar, Edgar, 
and Co., which would pu t in to  the ir possession a 
fund out o f which they could make payments.

So much fo r the equitable assignment— i t  is not 
disputed th a t i t  is an equitable assignment. Then 
comes the next question : Was notice o f i t  given 
to the person who had to  pay the fre igh t, so as to 
bind th a t person to  pay the fre ight to  Messrs. 
Caspar, Edgar, and Co. ? That turns on a le tte r 
o f the 5th March 1931 addressed to  a well-known 
London firm , largely dealing in tim ber— Messrs. 
Churchill and Sim— who, i t  appears, were the 
people mentioned in  the b ill o f lading as being 
liable to  pay fre ight. The le tte r was :

“  Dear Sirs,— S.S. Zigurds : We beg to  give 
you notice th a t we hold captain’s au tho rity  to 
collect the fre ight per th is  steamer’s cargo, 
against which we have made payments.— Yours 
fa ith fu lly , for E. A. Caspar, Edgar, and Co. 
L im ited  (Signed) D. Edgar, Director.”
I  am bound to  say I  do not know why tha t 

notice should not have been made clearer than i t  
is. B u t there i t  is, and I  th in k  i t  amounts to  th is  :
“  You must pay the fre igh t to  us, and the reason 
■why you m ust do so is th a t we have th is  au thority  
to collect, and have made advances against i t . ”  
The question is : Is th a t sufficient notice ? I t  is 
ffuite clear from  the repeatedly cited passage in  
the case o f W. M . Brandt's Sons and Co. v. Dunlop 
Rubber Company Lim ited  (93 L . T. Rep. 495 ; 
(1905) A. C. 454, a t p. 462), in  Lord  Macnaghten’s 
judgment, th a t the form  o f an equitable assign
ment may be very vague : “  I t  may be addressed 
to  the debtor. I t  may be couched in  the language 
° f  command. I t  may be a courteous request. I t  
may assume the form  o f mere permission. The 
language is im m ateria l i f  the meaning is plain. 
A ll th a t is necessary is th a t the debtor should be 
given to  understand th a t the debt has been made 
over by the creditor to  some th ird  person. I f  the 
debtor ignores such a notice, he does so at his 
Peril.”

Now, the learned judge, who, I  am sure, dis
played his usual patience in  dealing w ith  a 
m ultitude o f people on a m ultitude o f points, puts 
m two sentences his question and his answer : 

The conclusion to  which I  have come, after con- 
Slderable doubt and hesitation, is th a t these words 
might convey to  an experienced business man th a t 
au assignment had already taken place, bu t they 
are not so clear and conclusive as to  be an actual 
n?tice o f an assignment. . . . Accordingly, in  m y 
v iew, Messrs. Caspar, Edgar, and Co. fa il in  the ir 
contention, and the mortgagee takes p r io r ity  over 
fhem upon th is  branch o f the claim .”
. Now, the question— and i t  is a very short one.— 
i s whether th is  court takes the same view o f the 
ette r o f the 5th March, and I  have come to  the 

c°nelusion, especially because o f the concluding 
''Ords, “  against which we have made payments,”  
*)at  they should convey to  Messrs. Churchill and 

mm th a t Messrs. Caspar, Edgar, and Co. have the 
^ight given them  by the captain to  receive these 
Payments. They made advances on the fa ith  of 
hat righ t, and they say th a t Messrs. Churchill and 
*m must pay the fre ight, i f  fre ight is due, to  
mssrs. Caspar, Edgar, and Co. I f  there is th a t 
otice, then the ship’s agents obtain the p r io rity  
hey ask for, and the schedule o f p r io r ity  in  the 

Judge’s judgm ent must be altered so as to  pu t

Messrs. Caspar, Edgar, and Co.’s claim  in  p r io r ity  
to  th a t o f the mortgagee to  . the extent o f the 18001. 
odd which is the ir claim.

Lawrence, L.J.— I  agree. One o f the requisites 
to  constitute a legal r ig h t to  sue fo r a debt on an 
assignment is th a t the debtor should be notified 
o f th a t assignment. That is provided by sect. 136, 
sub-sect. (1), o f the Law o f Property A c t 1925. 
Now, the A c t does not lay  down what constitutes 
express notice, and on the corresponding section 
o f the Supreme Court o f Judicature A c t 1873, 
s. 25, sub-s. (6), there are decisions showing a ll th a t 
is requisite to  give such notice to  the debtor is to 
bring home to  his m ind th a t he cannot safely ignore 
i t  and pay the money to  somebody else after having 
received the notice. Now was such notice given 
to  the debtors in  th is  case ? The facts are th a t by 
a document which has now been held to  amount to 
an equitable assignment the persons giving the 
notice were authorised to  receive the debt from  
the debtors. They gave notice th a t they had 
received th a t au thority . Now I  can conceive its  
being said th a t th a t m ight not have brought home 
to  the debtor’s m ind th a t th a t au tho rity  amounted 
to  an equitable assignment, bu t the creditors were 
careful to  add to  th a t notice words which, I  th ink , 
must have, or ought to  have, brought home con
clusively to  the debtors— and I  have no reason to  
believe th a t they did  not— tha t the au thority  had 
been given fo r valuable consideration.

The words are : “  We beg to  give you notice 
th a t we hold captain’s au thority  to  collect the 
fre ight per th is  steamer’s cargo, against which we 
have made payments.”

Now the learned judge in  the court below thought 
th a t th a t notice was doub tfu l because i t  m ight 
convey to  a debtor th a t there had been a previous 
assignment to  the agents o f the fre ight, and th a t 
th is  was on ly the statement o f th a t assignment. I  
am afraid, w ith  a ll respect to  the learned judge, I  
do no t fo llow  th a t view a t a ll, because there is no 
suggestion here th a t they were the owners o f the 
fre igh t before th is  au tho rity  had been given. I t  
seems to  me expressly to  state the effect o f the 
authority, namely, th a t i t  had been given in  
consideration o f the ir having made advances 
against the fre ight. We have not got the debtors 
here saying they m istook th a t au thority  for some
th ing  else and paid the fre ight in  good fa ith  to  a 
th ird  party. This is a claim made by the mortgagee, 
who failed to  give notice, and he has the unenviable 
task o f try in g  to  persuade the court th a t these 
business people to  whom th is  le tte r was addressed—  
Messrs. Churchill and Sim— did not understand 
th a t i t  meant th a t the agents had been given tha t 
au tho rity  for value which could not be revoked.

There is no trace to  be found tha t they mistook 
the meaning o f i t ,  or th a t they attempted to  ignore 
tha t notice, and pay somebody else. In  m y judg
ment the notice is sufficient to  bring home to  the 
minds o f the debtors th a t there had been an equit
able assignment o f the debt. Therefore, I  agree 
th a t th is  appeal succeeds and ought to  be allowed.

Greer, L.J.— I  also agree. There is no question 
involved in  th is  appeal which raises any doubt as 
to  whether Messrs. Caspar, Edgar, and Co. L im ited  
d id  obtain— before they wrote the le tte r o f the 
5th March— an equitable assignment which gave 
them  a charge upon the freight, and au tho rity  to  
charge upon i t  in  respect o f the advances which 
they, in  the ordinary course, had made or would 
make as agents fo r the ship which was coming or 
had come to  West Hartlepool. The on ly question 
is whether they could claim p rio r ity  to  an earlier
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equitable assignment by reason o f the fact th a t 
the y  were the more diligent o f tw o equitable 
assignees in  g iv ing notice to  the persons who were 
liable to  pay the fre ight— Messrs. Churchill and 
Sim. They gave notice in  these terms : “  We beg 
to  give you notice th a t we hold captain’s au tho rity  
to  collect the fre ight per th is  steamer’s cargo, 
against which we have made payments.”  Now, i f  
the notice had stopped w ith  the word “  cargo ”  I  
should be inclined to  the view th a t i t  was not a 
notice o f any equitable assignment, though in 
the ord inary course, i f  Messrs. Caspar, Edgar, and 
Co. had collected the fre igh t and nobody had 
interfered to  prevent them from  collecting the 
fre igh t, they would have had a lien a t common law 
in  respect o f the ir charges and advances. I  cannot 
understand the words “  against which we have 
made payments ”  being added except w ith  the 
object o f in form ing Messrs. Churchill and Sim 
th a t the p la in tiffs  had obtained rights against the 
fre igh t in  respect o f the payments which they had 
made or were going to make. I  do not fo r a moment 
suppose th a t Messrs. Churchill and Sim misunder
stood the le tte r which they so received. I t  is 
common knowledge in  the shipping business tha t 
one o f the ways in  which th is  business is carried 
on fo r foreign vessels coming to  th is  country is 
th a t the agents do not incur expense on behalf of 
the ship w ithou t obtaining some security. Messrs. 
Churchill and Sim, I  should th in k , would have no 
d ifficu lty  in  in terpreting th is  document as meaning : 
“  The captain has given us au tho rity  to  collect the 
fre igh t in  order th a t we may use i t  as the security 
fo r payments which we are going to  make on behalf 
o f the ship.”  I  have no doubt th a t th a t was 
intended, because Messrs. Caspar, Edgar, and Co. 
refused to  have anything to do w ith  the ship u n til 
they got th is  au thority .

I  cannot help th ink ing  th a t i t  is a p ity  th a t in  
business m atters where large sums are involved 
people do not th in k  i t  w orth  while to  run across 
the street to th e ir  solicitors and ask fo r 13s. 4d. 
w orth  o f protection against liab ilities th a t m ay be 
incurred. B u t they do not do it .  They do i t  in  
small matters where they are considering liab ilities 
o f a few pounds, bu t they do not do i t  in  these 
large matters. They th in k  they are quite com
petent to  protect themselves sufficiently by the ir 
everyday business language, and the result is th a t 
we get litiga tio n  o f th is  k ind, which has to  come 
to  the Court o f Appeal to  be fina lly  settled, or, i f  
not there fina lly  settled, i t  w ill have to  be settled 
by some fu rthe r tribuna l. I  agree th a t th is  appeal 
should be allowed, and the order made as m y 
Lo rd  has said.

Solicitors for the appellants, Middleton, Lewis, and 
Clarke, agents fo r Middleton and Co., Sunderland.

Solicitors for the respondents, Constant and 
Constant.

[Ct. of App.

A p r i l  20, 21, 22, 27, 28, 29 ; M a y  2, 3 and  
13, 1932.

(Before Scrutton, Greer and Slesser, L .J J .)

W illia m s  v . A tlan tic  Assurance C om pany, (a)

Insurance  (M a rin e ) —  Open p o licy  on goods 
— Assignment —  Value o f goods —- “  P rim e  
cost ” — Beneficia l interest in  goods insured  
•+—M a rin e  Insurance A c t 1906 (6 E dw . 7, 
c. 41), ss. 14, 16, 50, sub-s. (2 )— Law  of 
P roperty  A c t 1925 (15 &  16 Geo. 5, c. 49), 
s. 136, sub-s. (1).

A  f irm  o f C. V . and Co. had insured through the 
A le xan d ria  agency o f the defendants by an open 
and unvalued p o licy  certain cotton goods on a 
voyage fro m  A le xan d ria  to L iverpoo l to the 
extent o f  8000/. The goods were lost at sea 
by fire . One W . had established a cla im  
against the f irm  fo r  7000/., and in  settlement of 
that c la im  he took over as assignee the cla im  
o f the f irm  under the insurance po licy  and  
thereupon sued the insurance company in  his 
own name to recover the value o f the insured  
goods.

H eld, per Scrutton, L .J . ,  that the p la in t i f f  had 
fa ile d  to prove the value, i f  any, o f the goods 
shipped.

H eld, per Greer and Slesser, L . J J . ;  Scrutton, L -J -  
d u b ita n te , that the p la in t i f f  had not obtained 
the beneficial interest in  the p o licy  which would 
be necessary to enable h im  to sue in  h is own 
name under sect. 50, sub-sect. (2), o f the 
M a rin e  Insurance A c t 1906, and  (2) that the 
assignee o f p a rt o f the debt could not, as an 
equitable assignee, sue w ithou t having his 
assignor made p a rty  to the action.

H eld, per Scrutton and Greer, L .J J . ,  that the 
“  p rim e  cost ”  in  sect. 16 o f the M arine  
Insurance A c t 1906 meant the p rim e  cost to 
the assured at or about the tim e o f shipment, 
or at any rate at some tim e when the prim e cost 
could be reasonably deemed to represent their 
value to the owner at the date o f shipment.

Appeal from  a decision o f M acKinnon, J. in an 
action tr ie d  by h im  w ithou t a ju ry .

The action was brought upon a policy o f marine 
insurance, and the p la in tiff, Leonard L loyd  Williams» 
claimed against the defendants in respect o f a in ' 
on tw en ty  cases o f tex tile  goods shipped on board t  
Parthian, a ship on the American register in 19* ’ 
on a voyage from  Alexandria to  Liverpool, 4 
action was o rig ina lly  brought in the names o f Andre 
Constantinou and George Valsamis, fo rm er^ 
carrying on business in  E gyp t as Constantino » 
Valsamis, and Co., as assured, and the above-name 
Leonard L loyd  W illiam s as the ir assignee. On 4 
23rd Nov. 1927 the two first-named p la in t1 
were crossed out by amendment o f w r it, 01 
Leonard L loyd  W illiam s remained as the ° "  i  
p la in tiff, being the person to  whom the firm  , 
assigned the benefit o f a ll claims or moneys win ^ 
m ight become due under the po licy which was da 
the 7th J u ly  1921. The Parth ian  sailed on tn

(a) Reported b y  E d w ar d  J . M . Ch a p l in , Esq., Barrister-»4 
Law .
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d a te , p u t  in to  O ra n  o n  th e  1 6 th  J u ly ,  a n d  re m a in e d  
th e re  u n t i l  th e  2 4 th  J u ly ,  w h e n  a f ire  b ro ke  o u t 
on b o a rd . I n  o rd e r to  e x t in g u is h  th e  f ire  th e  
P o rt a u th o r it ie s  s u n k  th e  vesse l, a n d  th e  cargo  
Was e x te n s iv e ly  da m age d  b y  f ire  a n d  w a te r .

M a c K in n o n , J .  cam e to  th e  co n c lu s io n  th a t  th e  
d e fend an ts  h a d  e n t ire ly  fa ile d  to  s a t is fy  h im  th a t  
fra u d  h a d  been e s ta b lish e d , o r  th a t  th e re  h a d  been 
a n y  co n ce a lm e n t. I n  h is  o p in io n , 80001. w as in  
excess o f  th e  re a l v a lu e  o f  th e  goods, a n d  he gave 
ju d g m e n t fo r  th e  p la in t i f f  fo r  40001.

The defendants appealed, and there was a cross
appeal by the p la in tiff.

The facts are fu lly  set ou t in  the judgm ent of 
Scrutton, L .J .

P orte r, K .C . a n d  D a v id  D av ies  f o r  th e  a p p e lla n ts .

Jam es D ic k in s o n ,  K .C . a n d  J o h n  W h y a tt  fo r  the 
responden t.

C ur. adv. v u lt.

Scrutton, L.J.— M a c K in n o n , J . beg ins h is  ju d g 
m e n t b y  s a y in g  t h a t  th is  case is  th e  m o s t 
u n s a tis fa c to ry  case he e ve r h a d  to  de a l w i th ,  th e  
ev idence as p resen ted  on  b o th  sides b e in g  ho pe 
less ly  u n s a tis fa c to ry . I  e n t ire ly  agree w i th  h im . 
T h e  court, in  1932 is  asked to  dea l w i t h  a  loss u n d e r 
a m a rin e  p o lic y  w h ic h  o c c u rre d  o n  th e  2 4 th  J u ly  
1921. T w o  m a te r ia l w itnesses ha ve  d ie d . T h e  
W rit in  th e  a c t io n  w as issued on  th e  2 3 rd  J u ly  1927, 
one d a y  be fo re  th e  S ta tu te  o f  L im ita t io n s  w o u ld  
nave d e s tro y e d  th e  c la im . T h e  w r i t  w as o r ig in a lly  
issued in  th e  nam e o f  C o n s ta n tin o u  a n d  V a lsa m is , 
fo rm e r ly  t ra d in g  as th e  f i r m  o f  C o n s ta n tin o u , 
V a lsam is , a n d  Co., a n d  L e o n a rd  L lo y d  W ill ia m s . 
O n th e  2 3 rd  N o v . 1927 th e  f i r s t  tw o  p la in t i f fs  w ere  
® tn ick  o u t  a n d  W ill ia m s  re m a in e d  as sole p la in t i f f ,  
n fis  in te re s t b e in g  d e r iv e d  f ro m  th e  f i r s t  tw o  
P la in t if fs , he w as exposed to  a l l  th e  defences a v a il
ab le a g a in s t th e m . T h e y  h a d  in s u re d  th ro u g h  th e  
A le x a n d r ia  A g e n cy  o f  th e  d e fe n d a n t c o m p a n y  b y  an 
open a n d  u n v a lu e d  p o lic y  c e r ta in  c o tto n  goods on  a 
v °yag e  fro m  A le x a n d r ia  to  L iv e rp o o l to  th e  e x te n t 
° f  80001., b u t  w i th  no  a g reem en t as to  va lu e . I t  
Was n o t  in  ev idence  w h o , on  b e h a lf o f  th e  in su re rs  
o r  assured re s p e c tiv e ly , e ffec ted  th e  p o lic y , o r  w h a t 
w as d isc losed o r  n o t  d isc losed w h e n  th e  p o lic y  
" 'a s  e ffec ted , o r  h o w  th e  v e ry  u n u s u a l de v ice  o f  an 
open in s te a d  o f  a v a lu e d  p o lic y  w as a d o p te d . T h e  
a p p e lla n t, M r . W ill ia m s , a g a in s t w h o m  i t  is  r ig h t  
to  say no  sugges tion  o f  f ra u d  o r  b a d  f a i t h  w as o r 
oou ld  be m a de , cam e in to  th e  tra n s a c tio n  a f te r  loss, 
because he  h a d  e s ta b lish e d  a c la im  ag a in s t 
c o n s ta n tin o u  a n d  V a lsa m is  in  th e  E g y p t ia n  co u rts  
to r  o ve r 70001. in  respec t o f  some im p ro p e r dea lings 
° f  th e irs  as h is  agents w i th  some ru m  o f  h is , a n d  in  
s e tt le m e n t o f  th e  c la im  he to o k  o v e r th e ir  c la im  
nn der th e  insu rance  p o lic y  o n  te rm s  to  be cons ide red
hereafter.

T h e  c o tto n  goods in su re d , th e  s u b je c t o f  th e  c la im , 
ere sa id  to  be sh ipp ed  on  th e  s tea m sh ip  P a r th ia n , 

j* s team er o n  th e  A m e r ic a n  R e g is te r, b u t  ow ne d  
* o d  com m and ed  b y  G reeks. She a p p a re n tly  

a r te d  fro m  A le x a n d r ia  w i t h  in s u ff ic ie n t b u n ke rs , 
b  ?  ,<;aP ta in  p u t  in to  O ra n  to  g e t som e m o re  coa l, 

h a d  no  m o n e y  to  p a y  fo r  i t .  T h e  s te a m e r la y  
Si a6 h a rb o u r  a t  O ra n  fo r  som e days. D u r in g  a 

n d a y  n ig h t  th e  c a p ta in  a lleged th a t  a  f ire  b roke  
t  m  th e  e n g ine -roo m , an  e v e n t w h ic h  th e  ju d ic ia l  

* P « ts  a t  O ra n  re p o rte d  to  be “  n o t  im p o ss ib le  b u t  
a u th  Pr °ha W e .”  T o  e x t in g u is h  th e  f ire  th e  p o r t  

P a r i t ie s  san k  th e  vesse l, a n d  th e  cargo  w as 
w  te n s iv e ly  da m age d  b y  f ire  a n d  w a te r. T h e  loss 

susp ic ious, as w hen  th e  s h ip p in g  bo om  o f  
19 -20  was fo llo w e d  b y  th e  d isas trous  s h ip p in g

s lu m p  o f  1921, th a t  y e a r, 1921, w as th e  p e r io d  in  
w h ic h  th is  c o u r t  fo u n d  seve ra l G reek sh ips to  ha ve  
been in te n t io n a l ly  s c u tt le d  o r  b u rn t  w i th  in te n t  
to  d e fra u d  u n d e rw r ite rs  ; a n d  counse l fo r  th e  
u n d e rw r ite rs  asked us to  f in d  th a t  th e re  was here 
a  loss n o t a c c id e n ta l, b u t  b y  c o llu s io n  be tw een 
G reek sh ipo w ners  a n d  ca rgo -ow ners , C o n s ta n tin o u  
a n d  V a lsa m is  h a v in g  a t  le a s t th re e  sh ip m e n ts  on  
th e  vessel, a ll h e a v ily  o v e r-va lu e d . B u t  th e  
u n d e rw r ite rs  h a d  n o t  th e  courage to  p le a d  th is  ; 
no  ev idence  w as ca lle d  a b o u t th e  sh ip , a lth o u g h  
th e re  is reason to  be lie ve  i t  was u n d e r- in su re d , 
a n d  a l l  th e  d ire c t  ev idence as to  th e  ca rgo -ow ners  
w as an  answ er to  a  q u e s tio n  to  C o n s ta n tin o u  : 
“  I  p u t  i t  to  y o u  t h a t  b o th  y o u  a n d  V a lsa m is  w ere 
aw are  t h a t  th e  goods sh ip p e d  in  th e  P a r th ia n  w ere 
n o t  l ik e ly  to  re ach  th e ir  d e s tin a tio n  ?— (A .)  T h is  
is  n o t  t ru e . ”  I  de c lin e  to  de a l w i th  th e  m a t te r  
on  th e  su sp ic io n  th a t  th e re  w as an  a rra n g e d  loss.

S ta r t in g , th e n , w i th  th e  p o s it io n  t h a t  an  hones t 
assured has, th is  b e in g  a n  open p o lic y , to  p ro ve  
th e  a m o u n t o f  h is  loss, sect. 16 o f  th e  M a rin e  
In su ra n ce  A c t  1906 p ro v id e s  th a t  “  s u b je c t to  a n y  
exp ress p ro v is io n  o r v a lu a t io n  in  th e  p o lic y , th e  
in s u ra b le  va lu e  o f  th e  s u b je c t-m a tte r  in s u re d  m u s t 
be a sce rta ine d  as fo llo w s  : . . . (3 ) in  in su rance
on  goods o r  m e rchan d ise , th e  in s u ra b le  v a lu e  is 
th e  p r im e  cos,t o f  th e  p ro p e r ty  in su re d , p lu s  th e  
expenses o f  a n d  in c id e n ta l to  s h ip p in g , a n d  th e  
charges o f  in su ra n ce  u p o n  th e  w h o le .’ ' “  P r im e  
cos t ”  w o u ld  o rd in a r i ly  m ean th e  f i r s t  cos t o f  
m a n u fa c tu r in g  a n d  w o u ld , on  th e  c a rd in a l p r in c ip le  
o f  insu rance  in d e m n ity ,  re fe r to  th e  s ta te  o f  th e  
goods a t  o r  a b o u t th e  t im e  o f  th e ir  f i r s t  b e in g  a t  
r is k ,  th e  t im e  o f  co m m e n c in g  th e  a d v e n tu re . T h e  
u n d e rw r ite rs  w o u ld  n o t  p a y  o n  an  open p o lic y  on 
goods fo r  th e  loss o f  a p r o f i t  o r  rise  in  th e  m a rk e t 
p r ic e  w h ic h  w as exp ec ted  to  be m ade in  th e  fu tu re  ; 
n o r w o u ld  th e  assured re co ve r fo r  a loss, w h ic h  h a d  
a lre a d y  been m ade a t  th e  t im e  o f  s ta r t in g  th e  
a d v e n tu re  because th e  m a rk e t p r ic e  h a d  fa lle n  
h e a v ily  since th e  assured b o u g h t o r  m a n u fa c tu re d  
th e  goods.

B u t  th e  assured m a y  n o t be th e  m a n u fa c tu re r, 
o r  he m a y  ha ve  b o u g h t som e t im e  be fo re  th e  
a d v e n tu re  com m enced. W h a t  is  to  be th e  m easure 
o f  v a lu e  ? T h e re  is  p ra c t ic a l ly  no  E n g lis h  a u th o r it y  
on  th e  p o in t .  L o rd  M a n s fie ld  in  L e w is  v .  R ucker 
(2  B u r r .  1167, a t  p . 1170) uses th e  ph rase  “ p r im e  
cost ” — in  an  open p o lic y — “  o r  v a lu e  in  th e  p o lic y ,”  
b u t  th e  p o in t  w as n o t in v o lv e d  in  th e  case, w h ic h  
re la te d  to  a v a lu e d  p o lic y . A rn o u ld  on  M a rin e  
In su ra n ce , 1 1 th  e d it . ,  s. 365 (2 ), has th e  sentence : 
“  T h e  p r im e  cost o f  goods is  g e n e ra lly  ev ide nced  b y  
th e  in v o ic e  p r ice , b u t  is  n o t c o n c lu s iv e ly  f ix e d  b y  
i t .  . . . A s  a p ra c t ic a l ru le , th e  p r im e  cost, as
ev ide nced  b y  th e  in v o ic e  p r ice , is  b y  fa r  th e  m o s t 
c o n ve n ie n t s ta n d a rd .”  T h e  U n ite d  S tates ha ve  no  
s ta tu te , b u t  th a t  e xce lle n t w r ite r ,  M r . P h il l ip s ,  w ho , 
I  m a y  say, has p ro b a b ly  been ta k e n  as one o f  th e  
m o s t a u th o r ita t iv e  w r ite rs  o n  m a rin e  insu rance , 
p u ts  th e  m a t te r  th u s . Sect. 1226 says (v o l.  2 , 
3 rd  e d it . ,  a t  p . 39) : “  T h e  a m o u n t o f  in s u ra b le  
in te re s t in  goods is  th e ir  m a rk e t v a lu e  a t  th e  t im e  
an d  p lace  o f  th e  com m encem en t o f  th e  r is k . T h e  
best, th o u g h  n o t conc lus ive , c r ite r io n  o f  th is  
in te re s t, is  th e  cost o f  th e  goods to  th e  assured. 
T h is  is  th e  m o s t s a tis fa c to ry  p ro o f o f  th e  va lu e , in  
case th e y  a re  pu rchase d  ne a r th e  t im e  w hen  th e  
r is k  com m ences.”  T h e  f i r s t  p a ra g ra p h  o f  sect. 1229 
says : “  T h e  a m o u n t o f  in su ra b le  in te re s t is  m o s t 
f re q u e n t ly  th e  in v o ic e  p r ice . B u t  s ta t in g  a p r ice  
in  th e  in v o ic e  does n o t  d e te rm in e  th e  a m o u n t o f  
in te re s t a n y  fu r th e r  th a n  as i t  is  a p ro o f o f  th e  
a c tu a l co s t.”  T h e  te s t is  p u t  in  th e  S uprem e C o u rt 
o f  N e w  Y o rk  b y  T h o m p so n , J . in  L e  R oy  v .  U n ite d
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Insurance Company (7  Joh ns . (N . Y .)  Cas. a t  p . 355) 
in  th is  w a y  : “  T h e  p r im e  cost o f  th e  goods m ig h t  
n o t, in  m a n y  cases, be a ju s t  ru le  o f  c o m p u ta tio n , 
as w here  th e y  w ere  n o t pu rchase d  w i th  a  v ie w  to  
a n  im m e d ia te  e x p o rta t io n , a n d  h a d  re m a in e d  on 
h a n d  fo r  a  cons id e ra b le  le n g th  o f  t im e . B u t  in  
m a tte rs  o f  com m erce  th e  p la in e s t a n d  s im p le s t ru les  
a re  a lw a ys  th e  best. A n d  I  s h o u ld  in c lin e  to  th in k  
th a t ,  g e n e ra lly  spe ak ing , th e  p r im e  cost w o u ld  be 
th e  best ru le  b y  w h ic h  to  te s t th e  v a lu e  o f  th e  
su b je c t. T h e  p r im e  cost is  c o m m o n ly  th e  m a rk e t 
p r ic e  o f  th e  a r tic le . A n d  as th e  s h ip m e n t, in  th e  
usu a l course o f  business, is  m a de  soon a f te r  th e  
pu rchase , th e  p r im e  cost is , o r d in a r i ly ,  th e  rea l 
v a lu e  o f  th e  su b je c t.”  I t  has fre q u e n tly  been 
p o in te d  o u t b y  g re a t judges, a n d  esp e c ia lly  b y  
B o w e n , L .J .  in  Castellain v .  Preston (49 L .  T .  R ep . 
a t  p p . 33, 34, 35 ; 11 Q , B . D iv .  a t  p p . 397, 401, 
406) : “  W h e n  th e re  is  a  c o n tra c t o f  in d e m n ity  no 
m o re  can  be re covered  b y  th e  assured th a n  th e  
a m o u n t o f  h is  loss.”  . . . “ I n  a l l  these d if f ic u lt  
p ro b le m s  I  go b a c k  w i th  con fidence to  th e  b ro a d  
p r in c ip le  o f  in d e m n ity .  A p p ly  th a t  an d  an  answ er 
to  th e  d i f f ic u lt y  w i l l  a lw ays  be fo u n d .”  .
“  A pp ly  the broad principle o f indem nity, and you 
have the answer. The vendor cannot recover for 
greater loss than he suffers.”

A p p ly  th is  to  th e  p resen t case. T h e  assured has 
a t  th e  com m ence m en t o f  th e  r is k  goods o f  u n c e rta in  
va lu e . H e  desires to  in su re  th a t  va lu e  a g a in s t 
m a rin e  r isks . I f  he b o u g h t th e  goods a y e a r be fore 
a n d  th e  m a rk e t has fa lle n  h e a v ily , he c a n n o t insu re  
a g a in s t t h a t  loss ; i t  has a lre a d y  happened. N o r  
can  he re co ve r on  an  open  p o lic y  th e  loss he suffers 
b y  th e  p o s s ib il ity  o f  th e  goods h a v in g  a h ig h e r 
m a rk e t v a lu e  on  a r r iv a l a t  th e  p o r t  o f  d e s tin a tio n  
w h ic h  he loses b y  th e  s h ip ’ s n o t a r r iv in g . W h a t 
he has lo s t is  th e  v a lu e  w hen  th e  a d v e n tu re  s ta rts . 
P u t  th e  case o f  th e  insu rance  o f  a p ic tu re  in  an 
open p o lic y  w h ic h  fo r t y  years ago w hen  th e  p a in te r  
was fa sh io n a b le  cost 4000/., b u t  a t  th e  t im e  o f  
s h ip m e n t, w hen  th e  p a in te r  is  o u t o f  da te , w o u ld  
o n ly  se ll fo r  400/. T h e  assured co u ld  n o t  say : 
“  T h e  p r im e  cost was 4000/.”  A s P h ill ip s  says : 
“  T h e  pu rchase  p r ic e  m u s t be ne a r th e  t im e  w hen 
th e  a d v e n tu re  com m ences.”  S im ila r ly ,  i f  L a w 
rence’ s “  R e d  B o y ,”  fo r  w h ic h  95,000/. has been 
re fused , w ere in s u re d  o n  an open p o lic y , th e  u n d e r
w r ite rs  co u ld  n o t s a y :  “ T h e  p r im e  cost w hen  
L a w re n ce  p a in te d  i t  a  h u n d re d  years  ago w as a 
fe w  h u n d re d  po unds  ; th a t  is  its  p r im e  cos t an d  
th e  o n ly  a m o u n t re cove ra b le .”  I  a p p roa ch  th e  
case, th e re fo re , f ro m  th e  p o in t  o f  v ie w  o f  u n d e r
w r ite rs  w h o  are concerned to  d e te rm in e  th e  cost to  
th e  assured, o r  th e  in v o ic e  o r  m a rk e t v a lu e  a t  o r 
ne a r th e  t im e  o f  th e  s h ip m e n t.

C o n s ta n tin o u , V a lsam is , a n d  Co.’ s co n nec tion  
w i th  th e  goods is  sa id  to  be th a t  th e y  h e ld  th e m  
as s e c u r ity  fo r  a d e b t ow ed to  th e  f i rm  b y  V a lsam is , 
one o f  th e  p a rtn e rs , in  th a t  he h a d  p ro m ise d  w hen 
th e  f i rm  w as fo rm e d  in  J u ly  1919 to  p u t  6000/. in to  
th e  f i rm  as c a p ita l,  b u t  h a d  o n ly  p a id  2000/., a n d  
co n se q u e n tly  ow ed  th e  f i rm  4000/., fo r  w h ic h  sum  
he h a d  p led ged  th e  goods as s e c u r ity . T h e re  are 
no  do cum en ts  o r  books to  p ro ve  th is  tra n s a c tio n , 
w h ic h  rests u p o n  th e  o ra l ev idence o f  C o n s ta n tin o u . 
V a lsa m is  re fused  to  g iv e  ev idence fo r  W ill ia m s , 
un less th e  la t te r  p ro m ise d  h im  25 p e r cen t, o f  th e  
a m o u n t recovered . [T h e  L o rd  J u s tic e  re fe rre d  in  
d e ta i l  to  th e  ev idence  re la t in g  to  th e  v a lu e  o f  th e  
goods a t  th e  t im e  o f  s h ip m e n t, d e a lin g  w i th  th e  in c o n 
s is tencies in  th e  s ta te m e n t o f  each w itness , a n d  
s ta te d  h is  co n c lu s ion  th u s  :] I  am  u n ab le  to  m ake  
a n y  f in d in g  in  v ie w  o f  th e  in n u m e ra b le  fra u d s  an d  
c o n tra d ic t io n s  w h ic h  th e  p la in t i f f ,  h im s e lf in n o c e n t, 
has to  p u t  fo rw a rd  to  s u p p o rt h is  ass ignors ’ c la im .

I f  C o n s ta n tin o u  a n d  V a lsa m is  w ere p la in t if fs ,  I  
s h o u ld  u n h e s ita t in g ly  say th e y  h a d  n o t  sa tis fie d  m e 
o f  a n y  a m o u n t o f  va lu e . A s i t  is , th e  f i r s t  1000/- 
recovered  b y  M r. W ill ia m s , i f  he sh o u ld  re co ve r 
a n y th in g , w i l l  go to  C o n s ta n tin o u , V a lsa m is , a n d  
Co. I  ha ve  v e ry  c a re fu lly  cons idered  th e  ev idence , 
a n d  th e  p la in t i f f  has n o t sa tis fie d  m e o f  a n y  v a lu e  
th a t  I  can  re a so n a b ly  p lace  on  w h a te v e r goods 
w ere co n ta in e d  in  th e  tw e n ty  cases described  in  th e  
m a n ife s t as “  tw e n ty  caisses m a n u fa c tu re ,”  w h ic h  I  
a m  sa tis fie d  w ere sh ip p e d  in  th e  Parthian  b y  
C o n s ta n tin o u , V a lsam is , a n d  Co. I  d o  n o t t h in k  
M a c K in n o n , J . was h im s e lf sa tis fie d  o n  th a t  p o in t .

T h is  is  enough  to  p u t  a n  end to  th e  case, th e  
ju d g m e n t be in g  set aside w i th  costs, b u t  I  deal 
s h o r t ly  w i th  som e o th e r m a tte rs  a rg u e d . T h e  
u n d e rw r ite rs  sa id  th a t ,  i f  a v a lu e  w as p ro v e d  fo r  
th e  goods, th e re  m u s t ha ve  been a concea lm en t, 
e ith e r  w i th  o r  w ith o u t  fra u d , o f  a m a te r ia l fa c t, 
n a m e ly , t h a t  th e  re a l v a lu e  o f  th e  goods was so 
m u c h  be lo w  th e  a m o u n t in su re d . T h e y  a c c o rd in g ly  
p leaded , in  p a r. 5 o f  th e  defence : “  A lte rn a t iv e ly ,  
a t  th e  t im e  o f  e ffe c tin g  th e  sa id  insu rance  th e  said 
C o n s ta n tin o u , V a lsam is , a n d  Co. f ra u d u le n t ly  
o m it te d  to  disclose o r  a lte rn a t iv e ly  fa ile d  to  d isclose 
to  th e  de fend an ts  a m a te r ia l fa c t  w h ic h  was th e n  
k n o w n  to  th e  sa id  C o n s ta n tin o u , V a lsa m is , an d  Co., 
a n d  u n k n o w n  to  th e  de fend an ts , n a m e ly , th a t  th e  
sa id  goods w ere o f  fa r  less v a lu e  th a n  th e  sum  
in s u re d ,”  b u t  in  th e  re s u lt th e y  w ere  in  th e  v e ry  
u n u su a l p o s it io n  o f  n o t  h a v in g  ca lle d  th e  u n d e r
w r ite rs  to  p ro v e  w h a t th e y  w ere  o r  w ere n o t  to ld  
w hen  th e  insu rance  w as e ffec ted  in  A le x a n d r ia  b y  
th e  agents o f  th e  de fend an ts , A u g u s tin o  a n d  Co., 
th ro u g h  one Cohen. T h is  q u e s tio n  cam e be fore  th e  
c o u r t  in  Visscherrij Maatschappij Nieuwe Onder- 
neming v .  Scottish Metropolitan Assurance Company 
(10 L I .  L .  R ep . 579) th e  case o f  a D u tc h  tra w le r. 
R o w la t t ,  J .  fo u n d  th e  tra w le r  w as s c u tt le d , and  
th is  c o u r t d id  n o t  d is tu rb  h is  dec is ion . T h e  u n d e r
w r ite rs , w h ile  p le a d in g  con cea lm e n t, gave  no  
ev idence  as to  w h a t th e y  w ere  o r  w ere n o t to ld .  
L o rd  S te rn da le , M .R . sa id  (10 L I .  L .  R e p . a t  p- 
583) : “  T h e  u n d e rw r ite rs  gave no  ev idence a t  a ll 
as to  w h a t fa c ts  a b o u t th e  s h ip  w ere co m m u n ica te d  
to  th e m . T h e y  gave no  ev idence as to  w h e th e r such 
an  o v e r-v a lu a tio n  as th is  w o u ld  have been a m a te r ia l 
fa c t .  T h e y  le f t  th e  w h o le  th in g  a b s o lu te ly  bare- 
W ith o u t  s a y in g  th e  ju d g e  w as w ro n g , I  w i l l  o n ly  
say I  t h in k  th e  ev idence  was n o th in g  l ik e  as com 
p le te  as i t  o u g h t to  ha ve  b e e n ; a n d  the re fo re  
I  sh o u ld  ha ve  d o u b ts  a b o u t th a t  i f  I  h a d  to  g ive 
ju d g m e n t on  i t .  B u t  I  t h in k  m y  ju d g m e n t on  the  
o th e r  p o in t  is  s u ff ic ie n t to  dispose o f  th e  case. 
B u t  I  do w is h  to  say I  ha ve  th e  g ra ve s t d o u b t 
w h e th e r th e  ju d g e  w as r ig h t  o n  th e  q u es tion  o l 
con cea lm e n t. T h e  u n d e rw r ite rs  ha ve  n o t  take n  
th e  course, w h ic h  in  m y  v ie w  sh o u ld  a lw ays  be 
pu rsued , o f  g o in g  in to  th e  b o x  a n d  s a y in g  w h a t 
th e y  k n e w  an d  w h a t w as th e  m a te r ia l fa c t  w h ich  
th e y  d id  n o t k n o w . I n  m y  v ie w  an  u n d e rw r ite r 
p le a d in g  con cea lm e n t m u s t com e a n d  say w h a t he 
w as o r  was n o t to ld .  H e  m a y  n o t re m em b er d ire c t ly , 
b u t  m a y  be ab le  to  say, as he sa id  in  Greenhill '  • 
Federal Insurance Company Lim ited  (17 A sp . M ar- 
L a w  Cas. 62 ; 135 L .  T .  R e p . 244 ; (1927) 1 K .  B- 
65), th a t  he c a n n o t ha ve  been to ld  th is  m a te r ia l 
f a c t ; th a t  i f  he ha d  k n o w n  i t  he w o u ld  n e ve r have 
d ream ed o f  w r i t in g  th is  p o lic y  a t  th e  o rd in a ry  ra te  
o f  p re m iu m . N o w  in  th e  p resen t ease th e  p °b c .' 
w as u n d e rw r it te n  b y  a fo re ig n  a g e n t, w h o  w orn 
g e t com m iss ion  on  th e  p re m iu m  b y  u n d e rw r it in g  
th e  p o lic y  a n d  w h o  m ig h t  t h in k  t h a t ,  as th e  p o lic y  
w as an  open p o lic y , an d  th e re fo re  th e  assured mus 
p ro v e  h is  a c tu a l loss, i t  w o u ld  n o t m a tte r  how 
m u c h  was in s u re d  ; th e  la rg e r th e  sum  th e  large
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h is com m iss ion . W e do  n o t k n o w  w h a t happened  ; 
th e  u n d e rw r ite r  m a y  ha ve  been show n th e  L e v i 
invo ices a n d  m ade h is  o w n  in q u ir ie s  a b o u t va lu e . 
A n y h o w , th e  u n d e rw r ite r , Cohen o r  a n o th e r, was 
n o t ca lled . T h e  L o n d o n  re p re se n ta tive s  o f  th e  
de fendan ts  h a d  in te n d e d  to  c a ll h im , b u t  fo r  
reasons o f  w h ic h  w e ha ve  no  ev idence he w as n o t 
fo u n d  o r  ca lled . A n  a p p lic a t io n  w as th e n  m ade to  
reopen th e  co m m iss ion  ; i t  w as re fused  b y  
M a c K in n o n , J .,  a n d  th e  re fu sa l w as n o t appea led  
ag a ins t. I t  is  sa id  th a t  th a t  v e ry  experienced  ju d g e  
in  m a rin e  insu rance  m a tte rs  s a id  i t  was n o t  necessary 
to  c a ll h im . I  can  h a rd ly  be lie ve  th is ,  b u t  i f  he sa id  
so I  c a n n o t agree w i th  h im . In  m y  v ie w  in  a p lea  
o f  co n cea lm e n t th e  u n d e rw r ite r  m u s t be ca lled  
to  say w h a t he w as to ld ,  unless a l l  c o m m u n ica tio n s  
are in  w r i t in g .  T h e  de fend an ts  th e n  g o t an  a f f id a v it  
fro m  Cohen a n d  a p p lie d  a t  th e  t r ia l  to  read  i t .  
The a p p lic a t io n  was re fused, a n d  in  v ie w  o f  O rd e r 
X X X V I I . ,  r .  1, r ig h t ly  re fused , as i t  w as o b v io u s  
th a t  th e re  w o u ld  be a bona f id e  desire to  cross- 
exa m ine  o n  th e  a f f id a v it .  I f ,  the re fo re , th e  case 
had  tu rn e d  o n ly  on  con cea lm e n t, I  s h o u ld  have 
re fused to  decide a g a in s t th e  p la in t i f fs  o n  i t ,  as 
I  t h in k  th e  m a tte r  o f  such genera l im p o rta n c e  th a t  
c a llin g  th e  u n d e rw r ite r  s h o u ld  be s t r ic t ly  re q u ire d . 
As i t  is, th e  e v id e n t ly  gross o v e r-v a lu a tio n  sup po rts  
th e  insu p e ra b le  d i f f ic u lt y  I  f in d  in  p u t t in g  a n y  va lu e  
° n  th e  goods.

A  fu r th e r  suggestion  o f  fra u d  was m ade in  con 
ne c tio n  w i th  a f i rm  nam ed M e ta xa , w h o  in  1922, in  
co m p a n y  w i th  V a lsara is , p u t  fo rw a rd  to  th e  
s o lic ito rs  fo r  th e  u n d e rw r ite rs  som e correspondence 
betw een M e ta x a  a n d  V a lsa m is  in  1921 be fore th e  
s h ip m e n t, p u rp o r t in g  to  show  th a t  th e  sh ipp ers  h a d  
reason to  be lie ve  th e y  c o u ld  se ll th e  in su re d  goods 
in  E n g la n d . T h e  u n d e rw r ite rs  ca lled  some evidence 
to  suggest th a t  th is  correspondence was fo rged . 
I  see no  reason to  acce p t th is  suggestion , b u t  I  see 
n°  p a r t ic u la r  reason to  a tta c h  a n y  w e ig h t to  th is  
correspondence. W h a t  is  re le v a n t is , as a lre a d y  
s ta ted , t h a t  th e  in v o ic e  V a lsa m is  th e n  p ro d u ce d  
“foes n o t agree w ith  th e  L e v i invo ice s  in  va lues  o r  
q u a n titie s .

. Th e re  re m a in  some c o m p lic a te d  p o in ts  a b o u t th e  
t i t le  o f  W ill ia m s  to  sue. T h e  insu rance  was 
a p p a re n tly  e ffec ted  b y  C o n s ta n tin o u , V a lsam is , a n d  
t-o. to  co ve r b o th  th e  f i rm ’ s in te re s t as pledgees 
an d  V a ls a m is ’s in te re s t as p led go r. W ill ia m s  w as 
engaged in  l i t ig a t io n  w i th  C o n s ta n tin o u , V a lsam is , 
and Co. o v e r th e  ru m  a lre a d y  re fe rre d  to , a n d  ha d  
nn E g y p t ia n  ju d g m e n t a g a in s t th e m  fo r  7000/. 
A p p a re n t ly  in  p a r t  se tt le m e n t o f  th is  c la im  th e y , 
nn th e  2 6 th  A p r i l  1927, assigned to  W ill ia m s  

p e r cen t, o f  th e  c la im  in  th e  p re se n t a c tio n , 
and  gave n o tice  to  th e  A t la n t ic  A ssurance C om p any , 
the  a p p e lla n ts . T h is  a ss ign m en t is  n o t p roduce d , 
unless th e  d o cu m e n t o f  th e  1 1 th  O c t. 1927 is  sa id  

be i t .  T h is  d o cu m e n t does n o t re fe r t o  th e  le t te r  
° f  th e  2 6 th  A p r i l .  O n th e  23 rd  J u ly  1927 th e  p resen t 
l 'jr ' t  w as issued in  th e  nam es o f  C o n s ta n tin o u , 

a lsam is, a n d  W ill ia m s , b u t  n o t served. O n th e  
a th  an d  3 0 th  S ept. 1927, th e  s o lic ito rs  fo r  th e  
u n d e rw r ite rs  in fo rm e d  th e  s o lic ito rs  fo r  th e  p la in t i f fs  
n a t th e  u n d e rw r ite rs  w o u ld  n o t d iscuss th e  c la im  

**° i° n g  as C o n s ta n tin o u , V a lsam is , a n d  Co. had  
a n y th in g  to  do  w i th  i t ,  b u t  i f  W ill ia m s  g o t an 

ss ignm ent o f  th e  re m a in in g  50 p e r cen t, o f  th e  
a im  th e y  w o u ld  o ffe r h im  w ith o u t  p re ju d ic e  an 

0*  S^atia  p a y m e n t o f  500/., b u t  he m u s t ta k e  th is  
r  n g h t. T h e re u p o n  W ill ia m s ’s s o lic ito rs  served 

2a H b h  O c t. th e  w r i t  th e y  h a d  issued on th e  
j J j "  ^ u ly  1927, an d  am ended i t  on  th e  23 rd  N o v . 

b y  s t r ik in g  o u t  C o n s ta n tin o u  a n d  V a lsam is  
P la in t if fs . M e a n w h ile , on  th e  7 th  N o v ., W ill ia m s  

P u rp o rte d  to  accep t an  o ffe r f ro m  C o n s ta n tin o u  
V o l . X V I I I . ,  N . S.

as l iq u id a to r  o f  th e  f irm , to  assign th e  re m a in in g  
in te re s t o f  th e  f i rm  in  th re e  po lic ie s , in c lu d in g  th e  
one sued on  here, fo r  2000/., a n d  enclosed a le t te r  
fo r  C o n s ta n tin o u  to  s ign , te rm s  o f  p a y m e n t 400/. 
do w n , 600/. in  th re e  m o n th s , and  1000/. w hen , and  
o n ly  w hen , W ill ia m s  rece ived  p a y m e n t to  th a t  e x te n t 
f ro m  th e  insu rance  co m p a n y . T h is  was accepted 
on  th e  1 0 th  N o v . N o tic e  w as g ive n  to  th e  insurance 
co m p a n y  on  th e  1 4 th  N o v . o f  a n  ass ign m en t o f  
th e  re m a in in g  50 p e r cen t, o f  th e  c la im . I n  fa c t 
th e  ass ign m en t w as n o t execu ted  u n t i l  th e  1 8 th  
N o v . an d  ackn ow ledg ed  on  th e  6 th  D ec. T h e  
no tice  a lleged  th a t  W ill ia m s  was n o w  th e  o n ly  
person in te re s te d  in  th e  a c tio n . I n  v ie w  o f  th e  
fa c t  th a t  C o n s ta n tin o u , V a lsam is , an d  Co. w ere 
in te re s te d  in  th e  re co ve ry  to  th e  e x te n t o f  1000/., 
th is  w as h a rd ly  accu ra te . T h e  dec is ion  o f  L u x -  
m oore , J . in  Cotton v .  H e y l (143 L .  T . R ep . 16 ;
(1930) 1 Ch. 510) appears to  show  th a t  th e y  h a d  an 
e q u ita b le  ass ign m en t o f  th e  proceeds o f  th e  a c tio n  
up  to  1000/. T h e  400/. an d  th e  600/. w ere p a id , 
th o u g h  n o t p u n c tu a lly .

M a c K in n o n , J . has h e ld  th a t  th e  l iq u id a to r  o f  
th e  f i rm  can o n ly  assign th e  in te re s t o f  th e  f irm  
as pledgees, w h ic h  is  o n ly  4000/., a n d  n o t th e  
in te re s t o f  th e  p led go r, V a lsam is , t o  th e  re m a in in g  
4000/. c la im e d , a n d  th a t ,  as he th in k s  th e  va lu e  o f  
th e  goods a t  th e  t im e  o f  s h ip m e n t w as m o re  th a n  
4000 /., a lth o u g h  he c a n n o t f in d  w h a t i t  was betw een 
5000/. a n d  7000/., th e  ju d g m e n t m u s t be l im ite d  
to  4000/. T h e  p la in t i f f  cross-appeals ag a in s t th is , 
w h ile  th e  de fend an ts  appea l ag a in s t a n y  ju d g m e n t 
fo r  a n y  a m o u n t.

O n th is  p a r t  o f  th e  case th e  u n d e rw r ite rs  to o k  
v a r io u s  te c h n ic a l defences, w h ic h  I  t h in k  reso lved 
them se lves in to  th e  qu e s tio n  w h e th e r th e  o r ig in a l 
assured m u s t be p a rtie s  to  th e  a c tio n . T h e y  had  
been p a rtie s , and , as such , h a d  m ade a ff id a v its  
o f  s h ip ’s papers. I  do  n o t l ik e  th e  a c tio n  o f  th e  
u n d e rw r ite rs  in  ta k in g  these p o in ts , as th e y  in d u ce d  
W ill ia m s  a n d  h is  advise rs to  g e t r id  o f  th e  o r ig in a l 
assignors b y  sa y in g  th a t  th e y  w o u ld  n o t m a ke  a n y  
p ro p o sa l to  h im  so lo n g  as C o n s ta n tin o u  and 
V a lsa m is  w ere p a rtie s , a n d  w hen  he s tru c k  those  
p a rtie s  o u t, b u t  was n o t a b le  to  accep t th e  p roposa l 
m ade to  h im  w ith o u t  p re ju d ic e , th e  u n d e rw r ite rs  
d id  n o t say : “  N o w  m in d , i f  y o u  go on y o u  m u s t 
see y o u  ha ve  th e  necessary p a rtie s  to  th e  a c t io n .”  
I t  is  unnecessary fo r  m e to  decide these p o in ts , as 
I  am  a g a in s t th e  p la in t i f f  on  th e  m e rits  o f  th e  case, 
b u t  I  t h in k  i t  is  f a i r  th a t  I  s h o u ld  s ta te  p ro v is io n a lly , 
b u t  n o t f in a lly ,  th e  o p in io n  I  a m  in c lin e d  to  fo rm . 
U n d e r sect. 14 o f  th e  M a rin e  In su ra n ce  A c t  1906 
th e  m ortgagee  o r  p ledgee m a y  in su re  th e  w ho le  
v a lu e  o f  th e  s u b je c t-m a tte r  insu red , b e in g  u n d e r an 
o b lig a t io n  to  th e  m o rtg a g o r to  a cco u n t to  h im  fo r  
a n y  su rp lu s  o v e r th e  m o rtg a g e  d e b t. M a c K in n o n , 
J .,  th in k s  th a t  th e  m ortga gee  c a n n o t assign m ore  
th a n  h is  a c tu a l p e c u n ia ry  in te re s t in  th e  p o lic y  ; 
th is  is  w h y  he l im i ts  th e  c la im  to  4000/. I  am  
in c lin e d  to  d o u b t th e  correctness o f  th is  an d  to  
th in k  th a t  th e  m ortgagee  can assign th e  w ho le  
in te re s t he has, n a m e ly , th e  r ig h t  to  re cove r th e  
w h o le  a m o u n t, w i th  an  o b lig a t io n  to  a cco u n t fo r  
p a r t  o f  i t  to  th e  m o rtg a g o r, w h ic h  does n o t a ffe c t 
th e  u n d e rw r ite rs . I  t h in k  i t  is  t ru e  th a t  on  th is  
ass ign m en t th e  ass ignor re ta in s  a g a in s t th e  assignee 
a n  e q u ita b le  in te re s t in  th e  f ir s t  1000/. recovered , 
b u t  I  a m  d isposed to  th in k  th is  is  o n ly  as betw een 
ass ignor a n d  assignee, an d  does n o t a ffo rd  th e  u n d e r
w r ite rs  a n y  defence. I  t h in k  th e  ass ignm en t 
pendente lite  w as v a l id  u n d e r O rd e r X V I I . ,  r , 3, and  
th e  p le a d in g s  w ere s u ff ic ie n t n o tice . B u t ,  as I  have  
sa id , I  do  n o t t h in k  i t  necessary to  decide these 
te c h n ic a l p o in ts  f in a lly .  I  decide a g a in s t th e  
p la in t i f f  o n  th e  m e rits . I  a m  s o rry  fo r  h im , as

X X
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I  t h in k  he is  fre e  fro m  b lam e, e xce p t fo r  g e tt in g  
in to  bad  com pany , b u t  he m u s t su ffe r fo r  th e  fa u lts  
o f  h is  assignors.

The appeal must be allowed w ith  costs, and the 
judgment below set aside and judgment entered 
fo r the defendants w ith  costs. The cross-appeal 
m ust be dismissed w ith  costs.

Greer, L.J.—  I  e n t ire ly  sym p a th ise  w i th  th e  
g re a t d i f f ic u lt y  experienced b y  th e  lea rned  t r ia l  
ju d g e  in  h is  e ffo r t to  asce rta in  a n d  f in d  th e  fac ts  
re le v a n t to  a n y  dec is ion  o f  th is  case. T h e  ev idence 
o b ta in e d  b y  th e  e x a m in a tio n  o f  w itnesses in  
P a les tine  is  m o s t u n s a tis fa c to ry , a n d  w as in 
s u ff ic ie n tly  te s te d  b y  c ro ss-exam ina tio n . T h e  
a p p e lla n ts  con tend ed  th a t  th e y  w ere  e n t it le d  to  
succeed fo r  a l l  o r  seve ra l o r  one o f  f iv e  d is t in c t  
reasons : (1 ) T h e y  sa y  in  th e  f i r s t  p lace  th e  p la in t i f f  
fa ile d  in  lim ine  b y  n o t  g iv in g  a n y  ev idence th a t  
sh o u ld  ha ve  sa tis fie d  th e  c o u rt th a t  th e  goods h a d  
a n y  asce rta ina b le  va lu e . (2 ) T h e y  co n te n d  th a t  
th e  ju d g e  sh o u ld  ha ve  in fe rre d  fro m  th e  fac ts  p ro v e d  
th a t  these goods w ere sh ip p e d  a n d  in su re d  as p a r t  
o f  a  fra u d id e n t co n sp ira cy  o n  th e  p a r t  o f  those  in  
cha rge  o f  th e  sh ip  th a t  th e  sh ip  s h o u ld  be s c u tt le d  
a n d  th e  sh ippers sh o u ld  th e re b y  rea lise a va lu e  b y  
ove r-insu ran ce  th a t  th e y  w ere to ta l ly  u n ab le  to  
rea lise b y  sale. (3 ) T h e y  sa y  th a t  th e  goods w ere 
o ve r-in su re d  to  an  a m o u n t w h ic h  ju s t if ie s  th e  
in fe rence o f  f ra u d u le n t insu rance . (4 ) T h e y  say 
th a t  even i f  th e  o ve r-in su ra n ce  fa lls  s h o rt o f  th a t  
w h ic h  w o u ld  a ffo rd  a  reasonable  in fe rence  o f  
fra u d , i t  w as such  as to  ju s t i f y  th e  in fe rence  o f  
con cea lm e n t o f  m a te r ia l fac ts  ; a n d  (5 ) th e y  say 
th a t  th e  p la in t i f f ’s o n ly  t i t le  w as as e q u ita b le  
assignee w h o  co u ld  n o t succeed a f te r  th e  d e le tio n  
o f  th e  nam es o f  h is  assignors as p la in t i f fs  in  th e  
a c tio n .

I t  seems to  m e m o re  c o n ve n ie n t to  dea l f i r s t  o f  
a l l  w i th  th e  la s t p o in t  ra ise d , as i t  a m o u n ts  to  a 
p re l im in a ry  o b je c t io n  to  th e  p la in t i f f ’s r ig h t  to  
sue on  th e  p o lic y . I t  is  sa id  t h a t  he c a n n o t sue 
u n d e r th e  M a rin e  In su ra n ce  A c t  1906, s. 50 , sub - 
s. (2 ), because th e  ass ig n m e n t d id  n o t pass th e  
b e ne fic ia l in te re s t in  th e  p o lic y , th a t  is  to  say, th e  
w h o le  be ne fic ia l in te re s t in  th e  p o lic y , so as to  
e n t it le  th e  p la in t i f f  W ill ia m s  to  sue th e re o n  in  h is  
o w n  nam e, a n d  i t  is  sa id  in  th e  second p lace  th a t ,  
in a sm u ch  as th e re  was n o  w r i t te n  n o tic e  o f  ass ign
m e n t w i th in  th e  te rm s  o f  th e  J u d ic a tu re  A c t  1873, 
s. 25, sub-s. (6 ), n o w  th e  L a w  o f  P ro p e r ty  A c t  1925, 
s. 136, he c a n n o t sue in  h is  o w n  nam e as lega l 
ow ne r. T h is  b ra n ch  o f  th e  a rg u m e n t in v o lv e d  tw o  
d is t in c t  c o n te n tio n s . I t  w as con tend ed  in  th e  f i r s t  
p lace  t h a t  th e  f i rm  n e ve r h a d  th e  w h o le  b e ne fic ia l 
in te re s t in  th e  p o lic y , because th e  goods cove red  
b y  th e  p o lic y  w ere  goods o f  w h ic h  th e y  w ere  o n ly  
m ortgagees fo r  th e  a m o u n t o f  4 0 00 /., th e  c a p ita l 
w h ic h  V a lsa m is  h a d  agreed to  p ro v id e  fo r  th e  f i rm  
o f  C o n s ta n tin o u , V a lsa m is , an d  Co. I n  m y  ju d g 
m e n t th is  a rg u m e n t o u g h t n o t to  succeed. I  dea l 
w ith  th is  p o in t  on  th e  a ssu m p tio n  th a t  th e re  is  no 
reason to  d isbe lieve  w h a t th e  w itness  C o n s ta n tin o u  
says in  h is  ev idence as to  th e  a rrang em e n ts  he m ade 
w ith  V a lsa m is  w i th  re fe rence to  th e  goods. A c 
c o rd in g  to  h is  ev idence  a l l  th e  goods w h ic h  w ere 
sh ipp ed  on  th e  Parth ian  a n d  in su re d  b y  th e  p o lic y  
w h ic h  w as th e  s u b je c t-m a tte r  o f  th e  a c tio n , w ere 
tra n s fe r re d  b y  V a lsa m is  to  th e  f i rm  o f  C o n s ta n tin o u , 
V a lsam is , a n d  Co., on  th e  te rm s  th a t  w hen  so ld  th e  
proceeds sh o u ld  be h e ld  to  th e  a m o u n t o f  4000/. 
as V a lsa m is ’s c o n tr ib u t io n  to  th e  c a p ita l o f  th e  f irm ,  
an d  th e  ba lance sh o u ld  be h e ld  to  h is  c re d it .  I  
t h in k  th e  m e a n in g  o f  th is  is  th a t  th e  goods and  
th e  w h o le  o f  th e ir  proceeds o f  sale w ere  to  be long  
io  th e  p a rtn e rs h ip , b u t  th a t  th e  p a rtn e rs h ip  w o u ld

ha ve  to  a cco u n t to  V a lsa m is  b y  p u t t in g  4000/. to  
th e  c re d it  o f  h is  c a p ita l a cco u n t, a n d  c re d it in g  h im  
w i th  th e  ba lance , i f  a n y , as th e  a m o u n t due fro m  
th e  p a rtn e rs h ip  to  h im . T h e  p o lic y  w as ta k e n  o u t 
on  b e h a lf o f  th e  f i rm ,  a n d  i t  w as n o t  a  p o lic y  in  
w h ic h  V a lsa m is  ha d  a n y  in te re s t e xce p t as a  m e m ber 
o f  th e  f irm . I  t h in k  th is  c o n te n tio n  fa ils .

B u t  th e  a p p e lla n ts  a lso con te n d e d  th a t ,  inasm uch  
as in  ass ign ing  th e  p o lic y  to  W ill ia m s , C o n s ta n tin o u , 
re p re se n tin g  th e  f i rm ,  s t ip u la te d  as p a r t  o f  th e  
a rra n g e m e n t th a t  th e  f i r s t  1000/. re ce ived  u n d e r 
th e  p o lic y  sh o u ld  be p a id  to  h im , th e  bene fic ia l 
in te re s t in  th e  p o lic y  was p a r t ly  in  C o n s ta n tin o u  
as re p re se n tin g  th e  f i rm  and  p a r t ly  in  W ill ia m s , 
a n d  th a t  even i f  th e  in te re s t o f  C o n s ta n tin o u  in  th e  
f i r s t  1000/. h a d  been c re a te d  b y  a separa te  t ra n s 
a c tio n , i t  w o u ld  ha ve  a m o u n te d  to  an  e q u ita b le  
ass ign m en t o f  a n  in te re s t in  th e  p o lic y . I t  seems 
to  m e th is  is es ta b lished  b y  th e  dec is ion  o f  La w rence , 
L .J . ,  th e n  P . O. L a w re n ce , J . ,  in  Re Steel Wing 
Company (124 L .  T . R e p . 664 ; (1921) 1 Ch. 349), 
a n d  th e  dec is ion  o f  L u x m o o re , J . ,  in  Cotton v. 
Heyl (sup.). I  t h in k  t h a t  these decis ions c o r re c t ly  
la y  d o w n  th e  la w , a n d  th a t  i t  is  im p o ss ib le  to  say 
th a t  th e  p la in t i f f  W ill ia m s  o b ta in e d  th e  be ne fic ia l 
in te re s t in  th e  p o lic y  w h ic h  w o u ld  be necessary to  
enab le  h im  to  sue in  h is  o w n  nam e u n d e r sect. 50 
o f  th e  M a rin e  In s u ra n c e  A c t .  I t  is  n o t  m a te r ia l 
w h e th e r th e  b e n e fic ia l in te re s t in  p a r t  o f  th e  p o lic y  
m oneys arose a f te r  an  ass ign m en t b y  th e  be ne fic ia l 
o w n e r o f  th e  w h o le  in te re s t, o r , as in  th e  p resen t 
case, b y  a  re te n tio n  o f  p a r t  o f  th e  be n e fic ia l in te re s t 
b y  th e  ass ignor a t  th e  t im e  o f  th e  ass ignm en t.

T h e  q u e s tio n  re m a in s  w h e th e r th e  assignee o f 
p a r t  o f  a d e b t is  a lega l assignee w h o  can sue in  his 
o w n  nam e, o r  w h e th e r, i f  he be an  e q u ita b le  
assignee, he can  sue w ith o u t  h a v in g  h is  ass ignor 
m ade a p a r ty  to  th e  a c tio n . I t  seems to  m e q u ite  
c lea r, n o tw ith s ta n d in g  th e  dec is ion  o f  L o rd  C o le ridge  
in  Brice v . Bannister (1878 ,38  L .  T .  R e p . 7 3 9 ; 3 Q. B . 
D iv .  569) th a t  th e  assignee o f  a  p a r t  o f  a d e b t 
is  m e re ly  an  e q u ita b le  assignee, a n d  a t  a n y  ra te , 
un less th e  e q u ita b le  ass ign m en t be accom pan ied  
b y  a p o w e r to  g iv e  a d ischa rge , i t  is  im p o ss ib le  fo r  
th e  assignee to  succeed un less he sues in  th e  nam e 
o f  th e  ass ign or : (see th e  ob se rva tio n s  o f  th e  C o u rt 
o f  A p p e a l in  Durham Brothers v . Robertson, 78 L . 
T . R e p . 438 ; (1898) 1 Q. B . 765, a n d  th e  decis ion  
a lre a d y  c ite d  in  Re Steel W ing Company (sup.)-) 
I n  Brandt and Co. v . Dunlop Rubber Company 
(93 L .  T .  R e p . 495 ; (1905) A . C. 454) ju d g m e n t 
was g iv e n  in  fa v o u r  o f  e q u ita b le  assignees w ho 
sued w ith o u t  th e ir  assignors h a v in g  been m ade 
p a rtie s  to  th e  proceed ings. T h e  ass ign m en t was 
one l ik e  th a t  in  Brice v . Bannister, g iv in g  the  
p o w e r to  g iv e  a p e r fe c t ly  go od  re ce ip t. L o rd  
M a cn a g h te n  in  h is  speech says (93 L .  T . R e p ., a t 
p . 498 ; (1905) A . C., a t  p . 462) : “  S t r ic t ly  speaking, 
K ra m ris e h  a n d  Co.” — th e  assignors— “  o r  th e ir  
tru s te e  in  b a n k ru p tc y ,  sh o u ld  ha ve  been b ro u g h t 
be fo re  th e  c o u rt.  B u t  no  a c tio n  is n o w  d ism issed 
fo r  w a n t o f  p a rtie s , a n d  th e  tru s te e  in  b a n k ru p tc y  
h a d  re a lly  no  in te re s t in  th e  m a tte r .  A t  y o u r 
L o rd s h ip s ’ b a r th e  D u n lo p s  d isc la im e d  a n y  w ish  
to  ha ve  h im  p re se n t, a n d  in  b o th  c o u rts  be lo w  they 
c la im e d  to  re ta in  fo r  th e ir  o w n  use a n y  ba lance th a t  
m ig h t re m a in  a f te r  s a t is fy in g  B ra n d ts .”  I n  the  
p re se n t case th e  a p p e lla n ts  s e r io u s ly  o b je c t to  the  
presence o f  C o n s ta n tin o u  a n d  V a lsa m is  as co
p la in t i f fs  w i th  W ill ia m s . T h e  o b je c tio n  is  one 
w h ic h  th e y  are e n t it le d  to  ta k e , an d  in  m y  ju d g m e n t 
i t  is  fa ta l  to  th e  a c tio n  as a t  p re se n t co n s titu te d . 
W e  ha ve  n o t  been asked to  am e n d  th e  proceed ings 
b y  re jo in in g  these tw o  p a rtie s  w h o  w ere  s tru c k  o u t.
I  do  n o t  t h in k  th e  fa c t  th a t  th e  d e fend an ts  refused 
to  co n s id e r a n y  q u e s tio n  o f  com prom ise  as lo n g  &s
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th e  f i rm  w ere  p a rtie s  w i th  w h o m  th e y  h a d  to  deal, 
b u t  w ere  w i l l in g  to  o ffe r 500/. to  W ill ia m s  i f  he w ere  
th e  sole person w i th  w h o m  th e y  w ere  concerned, 
estops th e m  fro m  s a y in g  th a t  as he d id  n o t  accept 
th e ir  o ffe r he w as n o t  e n t it le d  to  p roceed w i th  h is  
a c tio n  in  th e  absence o f  th e  tw o  persons w h o  w ere 
in  la w  necessary p a rtie s , a n d  w h o , i f  th e  a c tio n  
had  proceeded w ith  th e ir  nam es as p la in t i f fs ,  m ig h t 
ha ve  been su b je c te d  to  th e  d u ty  o f  a n sw e ring  in 
c o n v e n ie n t in te rro g a to r ie s . I n  m y  ju d g m e n t th e  
a c tio n  sh o u ld  fa i l  on  th is  g ro u n d , b u t,  ina sm u ch  
as th e  o th e r  g round s  ha ve  been a rgued , I  t h in k  i t  
r ig h t  to  express m y  v ie w  on  th e m .

I  t h in k  th e  le a rn e d  ju d g e  w as r ig h t  in  re fu s in g  
to  in fe r  t h a t  th e re  w as in  th is  case a fra u d u le n t 
co n sp ira cy  be tw een th e  sh ipp e rs , o r  one o f  th e m , 
and  som ebod y  on  b o a rd  th e  sh ip , t h a t  th e  sh ip  
sh o u ld  be s c u tt le d . I f  th e  d e fend an ts  based th e ir  
defence on  an accu sa tio n  o f  t h a t  k in d ,  th e y  o u g h t 
to  ha ve  s ta te d  i t  p la in ly  in  th e ir  p le a d in g . T h e y  
n o t o n ly  d id  n o t  s ta te  i t ,  b u t  th e y  gave n o  ev idence 
w h ic h  w o u ld , in  m y  v ie w , ha ve  ju s t i f ie d  a n y  such 
fin d in g  b y  th e  le a rn e d  ju d g e .

A s regards th e  q u e s tio n  o f  f ra u d u le n t o v e r
v a lu a tio n , o r  m a te r ia l concea lm en t, i t  seems to  m e 
th a t  th e  case m ade b y  th e  p la in t i f f  w as d e fic ie n t in  
tw o  respects. N o  ev idence was g iv e n  as to  w h a t 
fa c ts  w ere c o m m u n ica te d  b y  C o n s ta n tin o u , o r 
w hoe ver a c te d  fo r  h im , to  th e  insu re rs , o r  th e  agen t 
a c tin g  fo r  th e m  in  A le x a n d r ia , a n d  I  do n o t th in k  
th e  in fe rence  o u g h t to  be d ra w n  e ith e r  ( I )  th a t  
th e re  was a n y  con cea lm e n t, o r  (2 ) t h a t  i f  th e  fa c ts  
had  been s ta te d  in  A le x a n d r ia  to  th e  c o m p a n y ’ s 
agents, those  fa c ts  w o u ld  ha ve  been rega rd ed  as o f  
s u ff ic ie n t im p o rta n c e  to  ha ve  re su lte d  in  th e  re fusa l 
° f  th e  insu rance . I t  is  t o  be rem em bered  th a t  a 
good p re m iu m  is  a des irab le  th in g  fro m  th e  p o in t  
° f  v ie w  o f  insu re rs  a n d  com m iss ion  agents, and  
o v e r-v a lu a tio n  m a y  n o t be rega rd ed  b y  th e m  as o f  
g re a t im p o rta n c e  in  a n  u n v a lu e d  p o lic y , because 
th e y  w o u ld  k n o w  th a t  w h a te v e r v a lu e  has been 
P u t in  th e  p o lic y , th e  insu re rs , in  th e  e ve n t o f  a loss, 
w i l l  n o t  ha ve  to  p a y  a n y  m o re  th a n  th e  p ro v e d  
va lue , a n d  th a t  i f  th e re  sh o u ld  be no  loss th e  
insurers w o u ld  be ab le  to  p r o f i t  b y  a  h ig h e r p re m iu m  
tha n  th e y  w o u ld  o th e rw ise  ha ve  o b ta in e d , a n d  th e  
ag e n t b y  a h ig h e r com m iss ion . I  h a ve  no  d o u b t 
w h a te v e r th a t  th e re  was a v e ry  s u b s ta n tia l o v e r
v a lu a tio n  o f  th e  goods w h ic h  w ere th e  sub je c t- 
m a tte r  o f  th e  p o lic y  sued up on .

In  m y  o p in io n  sect. 16 o f  th e  M a rin e  In su ra n ce  
A c t  1906 is  to  be co n s tru e d  in  th e  l ig h t  o f  th e  
co n s id e ra tio n  th a t  th e  o b je c t o f  a l l  insu rance  is  
m d e m n ity — see esp e c ia lly  p e r L o rd  E sher, M .R . 
(th e n  B re t t ,  L .J . )  a n d  B ow en , L .J .  in  C aste lla in  v . 
Preston  (49 L .  T . R e p . a tp p .  30, 33 ; 11 Q. B . D iv .  
? t Pp. 386, 397). I  t h in k  th e  w o rd s  “  p r im e  cost ”  
m  th a t  sec tio n  m ean th e  p r im e  cost t o  th e  assured 
at  o r a b o u t th e  t im e  o f  s h ip m e n t, o r  a t  a n y  ra te  a t  
some t im e  w hen  th e  p r im e  cost can  be reasona b ly  
ocem ed to  re p rese n t th e ir  va lu e  to  th e ir  o w n e r a t  
fn e  d a te  o f  s h ip m e n t. T o  h o ld  th a t  th e  p r im e  cost 
at  a  p e r io d  o f  bo om  lo n g  p a s t m u s t b y  s ta tu te  be 
ta k e n  to  be th e  v a lu e  a t  a  t im e  w hen  va lues h a d  
become d im in is h e d  b y  50 p e r cen t, w o u ld  have th e  
e ffec t o f  e n a b lin g  th e  assured to  re cove r u n d e r h is  
r ig h t to  in d e m n ity  fo r  loss d u r in g  th e  vo ya g e  a sum  
w h ic h  w o u ld  re p rese n t a loss in c u r re d  lo n g  be fore  
th e  voya ge  s ta r te d . I  a m  d isposed to  th in k  th a t  
th e  va lues  as s ta te d  in  th e  invo ice s  sho u ld , in  th e  
absence o f  ev idence ju s t i f y in g  a f in d in g  o f  f ra u d , be 
ta ke n  to  be th e  v a lu e  a t  th e  t im e  w hen  V a lsam is  
a cq u ired  th e  goods to w a rd s  th e  end  o f  1919, o r  th e  
e a rly  p a r t  o f  1920 ; an d  I  am  also in c lin e d  to  th in k
b a t th e  ev idence is  s u ff ic ie n t to  p ro v e  th a t  th e  

goods h a d  b y  th e  t im e  o f  s h ip m e n t re ta in e d  va lu e

to  th e  e x te n t o f  a b o u t 50 p e r cen t. B u t  h a v in g  
re g a rd  to  th e  v ie w  a lre a d y  expressed th a t  th e  a c tio n  
fa ils  because o f  th e  d is jo in d e r o f  C o n s ta n tin o u  and 
V a lsam is  as c o -p la in tiffs , i t  is  unnecessary fo r  m e 
to  g iv e  a n y  dec is ion  o n  th e  q u e s tio n  w h e th e r 
ju d g m e n t m ig h t o th e rw ise  h a ve  been g iv e n  fo r  4000/.

I  desire to  m a ke  one o r  tw o  fu r th e r  ob serva tio ns , 
w h ic h  I  ha ve  n o t w r i t te n  do w n . I  ha ve  some 
d if f ic u lt y  in  d ra w in g  a n y  in fe rence  a b o u t th e  
fra u d u le n t u n d e r-v a lu a tio n  fo r  th e  purposes o f  th e  
C ustom s in  A le x a n d r ia  w h ic h  enables m e to  come 
to  a n y  con c lu s ion  as to  th e  re a l v a lu e  o f  th e  goods 
in  q u e s tio n  in  th is  case. I t  is  an  u n fo r tu n a te  fa c t  
th a t  n e a r ly  a l l  o v e r th e  w o r ld , w i th  business people  
w h o  are n o t to o  scrupu lous, i t  is  regarded  as 
pe rm iss ib le  to  chea t th e  C ustom s w hen eve r th e  
o p p o r tu n ity  occurs ; b u t  in  a d d it io n  to  th a t ,  th e re  
is  a n o th e r d i f f ic u lt y  a b o u t th is ,  a n d  th a t  is , t h a t  
th e  v a lu a tio n  to  th e  C ustom s is  o n ly  fra u d u le n t 
because w e are sa tis fie d  th a t  th e  goods ha d  a m u ch  
la rg e r s u b s ta n tia l v a lu e  th a n  th e  250/. p u t  do w n . 
I t  does n o t  seem to  m e one can assume, o r  o u g h t to  
assume, th a t  th e  goods ha ve  no  v a lu e  a t  a ll,  because 
w e say th e y  w ere  u n d e r-v a lu e d  w hen  th e  sh ippers 
w ere d e a lin g  w i th  th e  C ustom s. B u t  be th a t  as i t  
m a y , as I  ha ve  sa id , i t  is  unnecessary fo r  m e to  
fo rm  a f in a l con c lu s ion  as to  w h e th e r th e  ju d g e  w as 
r ig h t  in  e n te r in g  ju d g m e n t fo r  4000/., because I  
t h in k  th e  absence o f  th e  tw o  m em bers o f  th e  f i rm  
as p la in t i f fs  in  th e  a c tio n  is  fa ta l t o  th e  success o f  
th e  a c tio n .

I  agree th a t  th e  appea l sh o u ld  be a llo w e d  w ith  
costs, a n d  th e  cross-appeal sh o u ld  be d ism issed w ith  
costs.

Slesser, L.J.— In  th is  appea l o b je c tio n  is  ta ke n  
a t  th e  o u ts e t b y  th e  a p p e lla n ts  to  th e  t i t l e  o f  M r. 
W ill ia m s , th e  p la in t i f f ,  t o  sue as assignee in  la w  o f  
th e  be n e fic ia l in te re s t in  th e  m a rin e  p o lic y . N o  
q u e s tio n  is  ra ised  on  th e  e q u ita b le  t i t l e  o f  M r. 
W ill ia m s . O r ig in a lly  th e  assignors o f  th e  p o lic y  
were jo in e d  w i th  M r. W ill ia m s  as p la in t if fs ,  b u t  in  
N o v . 1927 th e y  w ere s tru c k  o u t, a n d  i t  is  sa id  th a t  
M r. W ill ia m s  can no  lo n g e r re ly  o n  h is  e q u ita b le  
in te re s t b y  reason o f  th e  fa c t  th a t  th e  lega l ow ners 
are no  lo n g e r p a rtie s  to  th e  a c tio n .

T h e  h is to ry  o f  th e  a ss ign m en t reveals  tw o  m a tte rs , 
(a ) as regards th e  im m e d ia te  assignors to  th e  
p la in t i f f ,  a f i rm  k n o w n  as C o n s ta n tin o u , V a lsam is , 
a n d  Co., M r . C o n s ta n tin o u , as l iq u id a to r  o f  th e  f irm , 
on  th e  1 8 th  N o v . 1927, fo r  co n s id e ra tio n  p u rp o rte d  
to  assign to  th e  p la in t i f f  th e  b e n e fit o f  a l l  c la im s  
an d  a l l  m o n e y  w h ic h  m ig h t becom e due u n d e r th e  
p o lic y , a n d  b y  le t te r  o f  th e  same d a te  M r. C on
s ta n tin o u  requested  th e  agents o f  M r . W ill ia m s , th e  
p la in t i f f ,  to  h a n d  o v e r to  h im  th e  ass ign m en t on 
c e r ta in  te rm s , w h ic h  te rm s  w ere accepted  b y  
M r. W ill ia m s  o n  th e  6 th  D ec. So fa r  as is  m a te r ia l 
to  an  a sce rta in m e n t o f  th e  e xa c t n a tu re  o f  th e  
tra n s a c tio n , I  q u o te  fro m  th is  le t te r  o f  th e  6 th  D ec. 
to  th e  fo llo w in g  e ffec t : M r. W ill ia m s  agrees to  p a y  
to  th e  l iq u id a to r  “  fro m  th e  f i r s t  m o n e y  rece ived  
fro m  th e  A t la n t ic  In su ra n ce  C om p any , in  respect o f  
th e  insu rance  c la im  fo r  m a n u fa c tu re d  te x t i le  goods 
lo s t p e r s tea m sh ip  P a rth ia n  o f f  O ra n , A lg e r ia , in  
J u ly  1921, a n  a m o u n t u p  to  b u t  n o t exceed ing  1000/., 
th is  a m o u n t to  becom e due an<] p a ya b le  o n ly  i f  and  
w hen  I  rece ive same fro m  th e  sa id  insu rance  c la im . 
S h o u ld  I  o n ly  rece ive  a  lesser a m o u n t th a n  1000/., 
th e n  m y  l ia b i l i t y  u n d e r th is  u n d e rta k in g  is  l im ite d  
to  th e  a m o u n t I  rece ive. T h is  b e in g  th e  f in a l 
p a y m e n t in  respect o f  th e  ass ign m en t to  m y s e lf o f  
th e  w h o le  re m a in in g  in te re s t o f  th e  sa id  f i r m  o f  
C o n s ta n tin o u , V a lsam is , a n d  Co. in  th e  th re e  m a rin e  
in su rance  c la im s  as set fo r th  in  th e  ass ign m en t to  
m y s e lf d a te d  th e  1 8 th  N o v . 1927.”  I n  m y  o p in io n ,
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th e  re a l re s u lt o f  these tra n sa c tio n s , a p a r t  f ro m  
ove r-n ice  su b tle tie s , w as th a t  th e  l iq u id a to r ,  w h o  
h e ld  th e  p o lic y  w h ic h  h a d  been ta k e n  o u t in  th e  
nam e o f  th e  f irm , re ta in e d  a be n e fic ia l in te re s t in  
th e  p o lic y  to  th e  e x te n t o f  10001., a n d  th a t  con 
se q u e n tly  a t  m o s t M r . W ill ia m s  ha d  a b e ne fic ia l 
in te re s t in  p a r t  o n ly  o f  th e  p o lic y .

B y  sect. 50, sub -sect. (2 ), o f  th e  M a rin e  In su ra n ce  
A c t  1906 : “  W he re  a m a rin e  p o lic y  has been
assigned so as to  pass th e  be ne fic ia l in te re s t in  such 
p o lic y  th e  assignee o f  th e  p o lic y  is  e n t it le d  to  sue 
the reo n  in  h is  o w n  nam e ; a n d  th e  d e fe n d a n t is  
e n t it le d  to  m a ke  a n y  defence a r is in g  o u t o f  th e  
c o n tra c t w h ic h  he w o u ld  ha ve  been e n t it le d  to  
m a ke  i f  th e  a c tio n  h a d  been b ro u g h t in  th e  nam e o f 
th e  pe rson b y  o r  on  b e h a lf o f  w h o m  th e  p o lic y  was 
e ife e ted .”  These la t te r  w o rd s  in d ic a te  th a t  th e  
person b y  o r  o n  b e h a lf o f  w h o m  th e  p o lic y  was 
e ffec ted  has p a rte d  in  th e  c o n d it io n s  c o n te m p la te d  
b y  th e  sec tio n  w i th  th e  w h o le  o f  h is  be ne fic ia l 
in te re s t. A t  com m on  la w  th e  assignee cou ld  not. 
sue in  h is  o w n  nam e o n  th e  p o lic y , b u t  an  a c tio n  
co u ld  be b ro u g h t b y  th e  ass ignor as tru s te e  fo r  th e  
assignee : (Gibson v . Winter, 5 B . &  A d . 96). T h e  
p o w e r o f  th e  assignee to  sue in  h is  o w n  nam e was 
co n fe rre d  b y  th e  P o lic ie s  o f  M a rin e  A ssurance A c t  
1868, s. 1, a n d  am ended  b y  th e  A c t  o f  1906, a n d  i t  
is in c u m b e n t u p o n  an assignee w h o  w ishes so to  
sue a n d  does n o t jo in  th e  ass ignor to  s a tis fy  th e  
section . F o r  th e  reasons I  ha ve  s ta te d  M r. 
W illia m s  has fa ile d  to  b r in g  h im s e lf w ith in  th e  
A c t,  fo r  he is  n o t, in  m y  v ie w , possessed o f  m o re  
th a n  p a r t  o f  th e  b e n e fic ia l in te re s t in  th e  p o lic y , 
p a r t  o f  w h ic h  is  e ith e r  s t i l l  in  th e  lega l o w ne rsh ip  
o f  th e  l iq u id a to r  on b e h a lf o f  th e  assignors o r  a t  
leas t is  im pressed  w i th  an  e q u ita b le  in te re s t in  th e ir  
fa v o u r  : (see p e r P . O. L a w re n ce , J .,  in  Re Steel 
Wing Company (sup.), a n d  L u x m o o re , J .  in  Cotton 
v. Heyl (sup.)). I n  n e ith e r  v ie w  has th e  be ne fic ia l 
in te re s t passed w ith in  th e  m e a n in g  o f  th e  1906 
s ta tu te . T h e  p r in c ip le  th a t  th e  c o n tra c t is  one o f  
in d e m n ity  im p lie s  th a t  th e  b e n e fic ia l in te re s t in  th e  
p o lic y  c a n n o t w h ile  i t  re m a in s  in  fo rce  be severed 
fro m  th e  in te re s t assured : (A rn o u ld  on  M a rin e  
In su ra n ce , 1 1 th  e d it . ,  s. 176).

A  fu r th e r  g ro u n d  to  e s ta b lish  th e  t i t l e  o f  M r. 
W ill ia m s  is  so u g h t in  th e  L a w  o f  P ro p e r ty  A c t  
1925, s. 136, as a p p lie d  b y  O rd e r X V I I ,  r .  3. 
T h e re  is  no  d o u b t th a t  th e  re q u ire m e n ts  o f  sect. 136 
o f  th e  L a w  o f  P ro p e r ty  A c t  1925, as such , ha ve  n o t 
been c o m p lie d  w ith ,  t h a t  is  to  say, no express 
n o tice  in  w r i t in g  h a d  been g ive n  to  th e  a p p e lla n ts . 
T h e  o n ly  w r i t te n  n o tic e  re lie d  u p o n  w as g iv e n  to  
th e m  on  th e  1 4 th  N o v . 1927, b u t  th e  a ss ign m en t 
was n o t  e xe cu ted  u n t i l  th e  1 8 th  N o v . F a ced  w i th  
th is  d i f f ic u lt y  th e  p la in t i f f  seeks to  re ly  u p o n  
O rd e r X V I I . ,  r .  3 , w h ic h  p ro v id e s  th a t  in  case 
o f  a n  ass ig n m e n t pendente lite  th e  cause m a y  be 
c o n tin u e d  b y  th e  pe rson to  w h o m  th e  t i t l e  has 
d e vo lve d . N o tw ith s ta n d in g  th is  ru le , I  a m  o f  
o p in io n  t h a t  th e  s ta tu to r y  re q u ire m e n ts  o f  express 
n o tic e  m u s t be c o m p lie d  w ith ,  a n d  th a t  a te n d e r 
o f  n o tic e  o f  th e  assignee as a p a r ty  a n d  an  am ended  
p le a d in g  is  n o t  in  i ts e lf  an  express n o tic e  in  w r i t in g  
w ith in  th e  m e a n in g  o f  sect. 136 ; i t  is  a t  m o s t an 
in d ire c t  an d  a d je c t iv a l n o tice . T h e  s ta tu te  am ends 
th e  co m m o n  la w  b y  g iv in g  th e  assigneee a lega l 
t i t l e  a n d  m u s t be s t r ic t ly  c o m p lie d  w ith ,  th o u g h  
O rd e r X V I I . ,  r .  3 , ope ra tes  to  p e rm it  such express 
n o tic e  to  be g iv e n  pendente lite.

T h e  second obs tac le  in  th e  w a y  o f  th e  p la in t i f f  
to  e s ta b lish  h is  le g a l t i t l e  to  sue is  as fo llo w s  :
I  do  n o t propose to  re v ie w  th e  ev idence , b u t,  in  m y  
o p in io n , th e  re s u lt  o f  th e  to r tu o u s  tra n s a c tio n s  
be tw een M r . V a lsa m is  a n d  h is  f i rm  was th a t  th e  
f i rm  n e ve r becam e m o re  th a n  pledgees o f  h is  goods

to  th e m  to  th e  e x te n t o f  40001., h is  c o n tr ib u t io n  
o w in g  to  th e  c a p ita l o f  th e  f irm .  I  t h in k  th a t  th e  
in s u re d  goods w ere  b o u g h t b y  V a lsa m is  h im s e lf, th a t  
th e  le g a l o w n e rsh ip  re m a in e d  in  h im , an d  th a t  th e y  
w ere n e ve r tra n s fe r re d  to  th e  f i r m  a t  a ll.  T h e  la te r  
in vo ice s  sh o w in g  th e  goods in  th e  possession o f  
th e  f i rm  c le a r ly  do  n o t  re la te  to  a n y  a c tu a l lega l 
a ss ign m en t o f  th e  goods o r  d e liv e ry  o f  th e m  fro m  
V a lsa m is  to  th e  f irm . I t  fo llo w s  th a t  th e  in te re s t 
o f  th e  f i rm  is  l im ite d ,  in  a n y  e v e n t, to  40001. as 
s e c u r ity , a n d  as th e  dec la red  in te re s t w as 80001. I  
do  n o t t h in k  th a t ,  in  a n y  e v e n t, th e y  w ere in  a 
p o s it io n  to  assign m o re  th a n  40001., th a t  is , 50 pe r 
ce n t, o f  th e  va lu e , as m ortgagees, fo r  t h a t  w as th e  
f u l l  e x te n t o f  th e ir  in te re s t e ith e r  in  e q u ity  o r  in  
la w . O n th is  v ie w  i t  is im m a te r ia l w h e th e r 
C o n s ta n tin o u , V a lsa m is  a n d  Co. a c tu a lly  re co ve r 
th e  40001. p led ged  o r  less. O n  a n y  v ie w  o f  th e  
v a lu e , th e  p a rtn e rs h ip  w ere n e ve r in te re s te d  as 
pledgees in  m o re  th a n  o n e -h a lf o f  th e  va lu e  o f  th e  
goods w h a te v e r i t  w as. A t  m o s t th e y  h a d  o n ly  a 
m o ie ty  o f  th e  in te re s t.

These conc lus ions o p e ra te  to  n o n -s u it th e  
p la in t i f f ,  b u t  h a d  I  to  con s id e r th e  case on  m e rits  
I  sh o u ld  ha ve  a r r iv e d  a t  th e  sam e re s u lt, th a t  th e  
p la in t i f f  fa ils .

B y  sect. 16, sub -sect. (3 ), o f  th e  M a rin e  In su ra n ce  
A c t  1906 i t  is p ro v id e d  th a t  : “ I n  in su ra n ce  on 
goods o r  m e rchan d ise , th e  in s u ra b le  v a lu e  is  th e  
p r im e  cost o f  th e  p ro p e r ty  in su re d , p lu s  th e  expenses 
o f  an d  in c id e n ta l to  s h ip p in g  an d  th e  charges o f 
insu rance  u p o n  th e  w h o le .”  A s th e  p o lic y  here 
u n d e r co n s id e ra tio n  is an  open p o lic y , i t  becomes 
necessary fo r  th e  p la in t i f f  to  p ro ve  th e  p r im e  
cost o f  th e  goods. T h is  p r im e  cos t i t  is sou gh t 
to  p ro v e  b y  a d d u c in g  as ev idence c e r ta in  in vo ice  
p rice s  w h ic h  are sa id  to  be th e  p rice s  w h ic h  th e  
assignors o f  th e  p o lic y  p a id  fo r  th e  goods. I  have  
com e to  th e  con c lu s io n  th a t  these in vo ice s  ha ve  no 
e v id e n tia l v a lu e  fo r  th e  reasons s ta te d  b y  S c ru tto n , 
L .J . ,  w h ic h  i t  is  unnecessary fo r  m e to  repea t. 
I n  these c ircu m s ta n ce s  th e  o n ly  ev idence o f  va lu e  
w h ic h  e x is ts  is t h a t  c o n ta in e d  in  th e  C ustom s 
d e c la ra tio n  o f  th e  1 1 th  Ju n e  1921, in  w h ic h  th e  
goods are  sa id  to  be w o r th  2501. (T he  L o rd  J u s tic e  
th e n  re fe rre d  in  d e ta il to  th e  ev idence re la t in g  to  and 
p u rp o r t in g  to  e x p la in  th is  d e c la ra tio n , an d  p ro 
ceeded :] W h ile  I  do  n o t f in d  i t  necessary to  
decide w h e th e r th e  C ustom s d e c la ra tio n  was o r 
was n o t  a t ru e  d e c la ra tio n  o f  va lu e , I  can f in d  no 
ev idence to  s u p p o rt th e  c la im  o f  th e  p la in t i f f  th a t  
th e  va lu e  w as m o re  th a n  t h a t  d e c la red  to  th e  
C ustom s, a n d  I  ta k e  th e  2501. as th e  h ig h e s t va lue  
w h ic h  th e  p la in t i f fs  ha ve  p ro v e d . I t  seems to  m e, 
even assum ing  t h a t  th e re  was c o r ru p t io n  am ong  
C ustom s o ff ic ia ls , e x tre m e ly  u n d e s ira b le  th a t  th e  
p la in t i f f  sh o u ld  be a llo w e d  to  se t u p  h is  ow n 
ass ign or’s f ra u d  as a m eans to  escape th e  d e c la ra tio n  
o f  va lu e  w h ic h  th e  ass ignor m a de  in  accordance 
w i th  th e  la w s  o f  th e  c o u n try  f ro m  w h ic h  th e  goods 
w ere e x p o rte d , a n d  I  see no  s u ff ic ie n t reason to  
m a ke  th e  a ssu m p tio n . T h e  m is re p re s e n ta tio n  th a t  
th e  goods w ere w o r th  80001., w h e n  in  fa c t  th e y  
w ere w o r th ,  as I  f in d ,  a t  a n y  ra te  n o t  m o re  th a n
2501., is an  o v e r-v a lu a tio n  so gross th a t  i t  is 
c a lc u la te d  to  in flu e n ce  a n d  m u s t in  fa c t  have 
in flu e n ce d  th e  u n d e rw r ite rs  in  ta k in g  th e  r is k . 
T h is  m is re p re s e n ta tio n , u n lik e  th e  cases o f  conceal
m e n t an d  fra u d , is  a p p a re n t on  th e  face o f  the  
d o cu m e n ts , a n d , i f  I  a m  w ro n g  o n  th e  te c h n ic a l 
q u e s tio n  o f  a ss ig n m e n t, I  h o ld  th a t ,  u n d e r sect. 20 
o f  th e  1906 A c t ,  th e  u n d e rw r ite rs  w ere  e n t i t le d  to  
a v o id  th e  c o n tra c t  fo r  an  u n tru e  m a te r ia l re p re 
s e n ta tio n . T h a t  is  t o  say, I  f in d  th e  v a lu e  which 
w as d e c la re d  a t  80001. to  ha ve  been in  fa c t  2501. 
a n d  no  m o re .
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I  agree, however, w ith  m y brothers th a t the 
allegation o f concealment and fraud m ust fa il. 
The underwriters have not proved th a t they were 
led to act upon any misrepresentation. I t  is not 
proved th a t the ir agent was unacquainted w ith  the 
fa ll in  the value o f cotton goods at the tim e o f 
shipment, nor is i t  proved th a t he did  not know the 
true circumstances o f the h istory o f the invoices 
aRd other transactions relied upon. He who 
avers concealment or fraud must prove i t  and tha t 
*t induced the results complained of, and in the 
Present case such la tte r proof is wholly lacking.

I  hold th a t th is  appeal must succeed, because the 
P la in tiff has no t it le  to  sue, or, alternatively, has 
so over-valued his goods as to  entitle  the defendants 
to avoid the contract.

A p p e a l allowed.
C ross-appeal d ism issed.

Solicitors fo r the appellant, P a rk e r, G arre tt, 
and  Co.

Solicitors fo r the respondent, Thom as Cooper 
and Co.

June 7, 8, and  20, 1932.

(Before Scrutton, Greer and Slesseu, L .J J .)

Young v. M erchants’ M a rin e  Insurance C om pany  
L im ite d , (a)

Insurance  (M a rin e )— A ga inst total loss— R unn ing  
down clause w ith  cross lia b ilit ie s  p r in c ip le  
included in  po licy— Reinsurance against total 
loss on ly— C ollis ion— Paym ent by insurers and  
re insurer as fo r  total loss— Both vessels equally 
to blame— Paym ent by owner o f insured ship  
°n  basis o f single lia b ility — Paym ent by 
insurers under ru n n in g  down clause on basis 
of cross liab ilit ie s , as agreed— C la im  by re
insurer fro m  insurers on account o f no tional 
sum received by insurers— Alleged subrogation.

Insurers insured vessel A . on an a ll risks  
po licy  conta in ing a ru n n in g  down clause 
Provid ing fo r  cla im s under the clause to be 
settled on the p r in c ip le  o f cross lia b ilit ie s , and  
they reinsured the ir risks  under the p o licy  
w ith the exception o f the ir lia b il ity  under the 
run n ing  down clause. Vessel A . collided w ith  
vessel B ., both being fo u n d  equally to blame, 
Ihe damage to vessel B . being greater than 
that to vessel A . The insurers p a id  the owners 
° f  vessel A . as on a tota l loss, and also a 
surn in  respect o f the ir th ird -p a rty  lia b ility  
under the ru n n in g  down clause. The re
insurer, having p a id  the insurers as on a total 
\?ss> claimed that he was entitled to repayment 
jro m  the insurers o f h is p ropo rtion  o f the sum  
represented by h a lf the damage to vessel A ., 
us being payable by the owners o f vessel B . on 
he p rin c ip le  o f cross liab ilit ie s .

Held, that though the reinsurer, having settled 
9s f or a total loss, was entitled to be subrogated 
0 anH legal rights the insurers and the ozvners 

° f vessel A . had in  respect o f that loss, the 
metiers’ r ig h t being fo r  a single lia b il ity  on 
ulance judgm ent under the A d m ira lty  rule, 

and the balance being against h im , there was

!a) Reported by 0. G. MORAN, Esq., Barrister-at-Law.

n o  legal r ig h t against the owners o f vessel B . 
to which the insurers or the re insurer could be 
subrogated. The c la im  o f the owners o f vessel 
A . against the insurers under the p r in c ip le  o f  
cross liab ilit ie s  was re s  in t e r  a l io s  a c ta  as 
between the re insurer and the insurers. The 
terms o f the run n ing  down clause as to the 
p rin c ip le  o f cross lia b ilit ie s  could not operate 
to actualisc the notional or conventional 
paym ent to the owners o f vessel A . o f the h a lf 
damage o f that vessel by the owners o f vessel B . 
— a sum which in  fa c t was not actually pa id .

A p p e a r  f ro m  a decis ion  o f  M a c K in n o n , J .  in  th e  
C o m m e rc ia l C o u rt.

T h e  d e fend an ts , th e  M e rch a n ts ’ M a rin e  In su ra n ce  
C o m p a n y  L im ite d ,  in s u re d  th e  W him b re l b y  an a l l  
r is ks  p o lic y  fo r  tw e lv e  m o n th s  in  th e  sum  o f  17151., 
t h a t  vessel be in g  v a lu e d  a t  26,0001. T h e  p o lic y  
co n ta in e d  a “  ru n n in g  d o w n  clause ”  a g a in s t th i r d -  
p a r ty  l ia b i l i t y ,  w h ic h  w as in  th e  fo llo w in g  te rm s  :

“  A n d  i t  is  fu r th e r  agreed t h a t  i f  th e  sh ip  
h e re b y  in su re d  sh a ll com e in to  co llis io n  w i th  a n y  
o th e r  s h ip  o r  vessel a n d  th e  assured sh a ll in  co n 
sequence th e re o f becom e lia b le  to  p a y  b y  w a y  
o f  dam ages to  a n y  o th e r  person o r  persons a n y  
sum  o r  sum s in  respec t o f  such c o llis io n , th e  u n d e r
s igned w i l l  p a y  th e  assured such p ro p o r t io n  o f  
th re e - fo u r th s  o f  such sum s o r  sum s so p a id  as 
th e ir  re spec tive  su b sc rip tio n s  h e re to  bear to  th e  
va lu e  o f  th e  s h ip  h e re b y  in su re d , p ro v id e d  a lw ays 
th a t  th e ir  l ia b i l i t y  in  respect o f  a n y  one such 
co llis io n  s h a ll n o t  exceed th e ir  p ro p o r t io n a te  
p a r t  o f  th re e - fo u r th s  o f  th e  va lu e  o f  th e  sh ip  
h e re b y  in su re d , a n d  in  cases in  w h ic h  th e  l ia b i l i t y  
o f  th e  s h ip  has been con tes ted  o r  p roceed ings 
ha ve  been ta k e n  to  l im i t  l ia b i l i t y ,  w i th  th e  
consen t o f  th e  un ders igned , th e y  w i l l  a lso p a y  a 
l ik e  p ro p o r t io n  o f  th re e - fo u r th s  o f  th e  costs w h ic h  
th e  assured s h a ll th e re b y  in c u r  o r  be com pe lled  
to  p a y  : b u t  w hen  b o th  vessels are to  b lam e, 
th e n , unless th e  l ia b i l i t y  o f  th e  ow ners o f  one o r 
b o th  o f  such vessels becomes l im ite d  b y  la w , 
c la im s  u n d e r th is  clause s h a ll be s e tt le d  on  th e  
p r in c ip le  o f  cross l ia b il i t ie s  as i f  th e  ow ners o f  
each vessel h a d  been com pe lled  to  p a y  to  th e  
ow ners o f  th e  o th e r  o f  such vessels such o n e -h a lf 
o r  o th e r  p ro p o r t io n  o f  th e  la t te r ’s damages as 
m a y  ha ve  been p ro p e r ly  a llo w e d  in  a sce rta in in g  
th e  ba lance o r  su m  p a ya b le  b y  o r  to  th e  assured 
in  consequence o f  such  c o llis io n .”

T h e  de fend an ts  re in su re d  th e  r is k s  u n d e r th is  
p o lic y  a n d  u n d e r o th e r  po lic ies  w h ic h  th e y  h a d  issued 
to  th e  ow ners o f  th e  W h im b re l on  th e  re s t o f  th e ir  
fle e t in  respect o f  “  th e  r is k  o f  t o t a l  a n d  (o r) 
c o n s tru c tiv e  t o ta l  loss ”  fo r  £34,930 ( in c lu d in g  th e  
£1715 o n  th e  W him bre l). I n  th is  re insu rance  
p o lic y  th e re  was no  “  ru n n in g  d o w n  clause ”  ag a in s t 
t h i r d  p a r ty  l ia b i l i t y .  F ra n c is  G o rdon  Y o u n g , th e  
p la in t i f f ,  an  u n d e rw r it in g  m e m b e r o f  L lo y d s , 
u n d e rw ro te  th is  re insu rance  p o lic y  fo r  34,9301. in  
th e  sum  o f  3,1231.

D u r in g  th e  cu rre n c y  o f  b o th  p o lic ie s  th e  W him b re l 
cam e, in to  c o llis io n  w i th  th e  C anad ian  P a c ific  l in e r , 
th e  M a rlo ch . T h e  W h im b re l was s u n k  a n d  th e  
de fend an ts  p a id  th e  ow ners o f  t h a t  vesse l 17151. as 
on  a t o ta l  loss u n d e r th e  p o lic y  o f  insu rance , a n d  
th e  p la in t i f f ,  on  th e  re in su ra nce  p o lic y  p a id  to  th e  
d e fend an ts  h is  p ro p o r t io n  o f  th e  17151. on th e  
p o lic y  o f  re insurance.

O n cross ac tio n s  b y  th e  ow ners o f  b o th  vessels 
in  th e  A d m ira lty  C o u rt, b o th  vessels w ere  he ld  
e q u a lly  t o  b lam e . O n e -h a lf o f  th e  dam age to  th e  
M a rlo c h  w as 12,7201., a n d  o n e -h a lf o f  th e  dam age
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to  the Whimbrel was 7760/.. The owners o f the 
Whimbrel, therefore, paid to  the owners o f the 
Marloch the balance under the A dm ira lty  rule of 
single liab ility , the owners o f the Marloch making 
no payment to  the owners o f the Whimbrel : (see 
The Khedive ; Stoomvaart Maatschappy Nederland 
v. P. and O. Steam Navigation Company, 1882, 
4 Asp. Mar. Law Cas. 567 ; 47 L . T. Rep. 198 ; 7 
App. Cas. 795).

The owners of the Whimbrel then claimed pay
ment under the “  running down clause ”  against 
the defendants and other underwriters under the ir 
policy o f insurance in respect o f the th ird -pa rty  
lia b ility  on the basis o f cross liabilities as provided 
in the “  running down clause.”  Their claim was for 
three-quarters o f ha lf the damage sustained by the 
Marloch— 12,720/., i.e., 9540/. The fourth  quarter 
o f 3180/. was a claim on the club. Against th is sum 
o f 9540/. to  which was added 18/. proportion of 
salvage expenses, in all, 9558/., credit was given 
under the principle o f cross liabilities for one-half 
the damage sustained by the Whimbrel, for which 
the owners o f the Marloch were liable to  the owners 
o f the Whimbrel, i.e., 7760/., together w ith  4/. net 
proceeds o f ship’s gear salved. The balance of 
1794/. was the net amount for which underwriters 
were liable to  the owners o f the Whimbrel, whose 
value was 26,000/. And the defendants were 
liable to  the owners of the Whimbrel for the ir pro
portion, 118/. 7s. 10d., which sum they paid under 
the running down clause, as well as the 1715/. 
already paid as fo r a to ta l loss.

The p la in tiff was not liable on the reinsurance 
policy fo r th ird -pa rty  lia b ility , as i t  contained no 
“  running down clause ”  : (see De Vaux v. Salvador, 
1836, 4 A. &  E. 420). B u t having paid under the 
reinsurance policy his proportion o f the 1715/. 
as for to ta l loss o f the Whimbrel, he contended tha t 
as the owners o f the Whimbrel in  the ir claim on the 
“  running down clause ”  against the defendants 
on the basis o f cross liabilities had been credited 
w ith  7760/. as a sum payable to  the owners o f the 
Whimbrel by the owners o f the Marloch, th a t sum 
was payable in  respect o f the to ta l loss o f the 
Whimbrel, and should be treated as a d im inution of 
the defendant’s lia b ility  for the loss o f the Whimbrel, 
and th a t he, the p la in tiff, was entitled to  a share of 
th a t payment. Accordingly he brought th is action 
fo r repayment o f th a t share from  his proportion 
o f the 1715/. he had paid to  the defendants as for a 
to ta l loss o f the Whimbrel.

MacKinnon, J. held th a t the sum o f 7760/. had 
not in fact been received by the shipowners in 
d im inution o f the ir to ta l loss o f the ship, and the 
defendants had not become entitled as against the 
shipowners to  any dim inution o f the ir lia b ility  
to  the shipowners in  respect o f the to ta l loss by 
v irtue  o f the receipt o f any money by the ship
owners. The sum o f 7760/. appeared in  the assess
ment as a figure o f account only, and sim ply 
because by the convention between the shipowners 
and the insurers on an all-risks policy, i t  had been 
agreed th a t in assessing th a t sum which was to  be 
paid by the insurers under the “  running down 
clause ”  the m atter was to  be treated as though 
these were cross liabilities. The tru th  was th a t the 
shipowners had not in  fact received any sum in 
dim inution of the ir to ta l loss, and therefore the 
lia b ility  o f the defendants to  the shipowners to  pay 
them fo r a fu ll to ta l loss had not in any way been 
diminished. Consequently, the lia b ility  o f the 
p la in tiff to  pay to  the defendants in  fu ll the amount 
o f the to ta l loss which he had reinsured had not 
been diminished in  any way. Accordingly, he 
gave judgment fo r the defendants.

The p la in tiff appealed.

Raeburn, K.C. and F . M a rtin  Vaughan for the 
appellant.— Before the year 1882, on a collision 
where both ships were found to  blame, the liabilities 
o f the ir owners were assessed on the basis o f cross 
lia b ility  ; there were two judgments, or cheques 
were exchanged : (see Chapman v . Royal Nether
lands Steam Navigation Company, 1879,4 Asp. Mar 
Law Cas. 107 ; 40 L . T. Rep. 433 ; 4 Prob. D iv . 
157). B u t in th a t year the present A dm ira lty  
rule o f single lia b ility  was established : (see The 
Khedive ; Stoomvaart Maatschappy Nederland v. 
P. and O. Steam Navigation Company, 1882, 47 
L . T . Rep. 198 ; 7 App. Cas. 795). B y  th a t rule 
one judgm ent was to  be given for the ship sus
ta in ing most damage. Accordingly, where the 
ships were equally to  blame judgment was now 
given fo r ha lf the excess o f the damage o f the ship 
sustaining most damage over the damage of 
the other ship. Where there was no specific 
provision as to  the measure o f lia b ility  in a “  running 
down clause ”  th is  rule was held to  be applicable 
as between a shipowner and his insurer : (see The 
Balnacraig ; London Steamship Owner's Insurance 
Company v. Grampian Steamship Company, 1890, 
6 Asp. Mar. Law Cas. 506 ; 62 L . T. Rep. 784 ; 
24 Q. B. D iv . 663). This d id  not meet w ith  the 
approval o f the parties, and accordingly the form 
o f the “  running-down clause ”  was altered to  tha t 
in  the insurance policy on the Whimbrel, providing 
th a t “  when both vessels are to  blame, then, unless 
the lia b ility  o f the owners o f one or both of 
such vessels becomes lim ited  by law, claims under 
th is  clause shall be settled on the principle of 
cross liabilities as i f  the owners o f each vessel 
had been compelled to  pay to  the owners o f the 
other o f such vessels such one-half or other pro
portion o f the la tte r’s damages as may have been 
properly allowed in  ascertaining the balance or 
sum payable by or to  the assured in  consequence of 
such collision.”  I t  was, therefore, on the basis 
o f cross liabilities th a t the defendants settled the 
claim o f the owners o f the Whimbrel under the 
running-down clause. On th is basis the defendants 
have received a credit o f 7760/. on the hu ll and cargo 
o f the Whimbrel. That credit has diminished their 
to ta l loss and accordingly the appellant, the 
reinsurer, who has paid the defendants as on a 
to ta l loss, is entitled to  the benefit o f th a t dim inution 
o f to ta l loss by way o f subrogation.

Le Quesne, K.C. and Sir Robert Aske for the 
respondents.— There are two propositions underly'" 
ing the judgment o f MacKinnon, J. in  favour o f the 
respondents, the insurers : (1) The p la in tiff d id not 
reinsure the lia b ility  which the defendants ha“  
undertaken w ith  the ir insured under “  the running' 
down clause ”  ; the p la in tiff on ly insured the oth<T 
risks under the defendants’ policy o f insurance-
(2) No sum o f 7760/. was ever received by the 
owners o f the Whimbrel from  the owners o f the 
Marloch. The credit o f 7760/. is only a no tion^ 
and conventional figure used by agreement if* 
assessing the lia b ility  o f the defendants vis-à-v* 
the owners o f the Whimbrel. The defendants neve 
received th is  sum o f 7760/. from  any one, an 
consequently there can be no subrogation by th  
p la in tiff to  th a t sum or any proportion of it .  * n 
owners o f the Whimbrel never received th is sunn 
On the contrary, the only money th a t passed " -af>, . 
payment by the owners o f the Whimbrel to  t  
owners o f the Marloch. I f  th is  sum o f 7760/- ‘ 
to  be taken as a sum tha t the defendants ha 
received, then they m ust be taken to  have paid °  . 
the sum o f 9540/., by which i t  has been extinguishe

Raeburn, K.C. in  reply.
Cur. adv. vult-
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Scrutton, L.J.— This appeal raises a question o f 
'marine insurance law which we were to ld  has been 
a subject o f much difference o f opinion amongst 
underwriters and average adjusters. I t  arises on 
these facts : The steamship Whimbrel and the 
steamship Marloch came in to  collision, and in  a 
collision action were found both to  blame. The 
effect o f th is in the A dm ira lty  Court is th a t the 
damage to  each ship being unascertained, one 
judgment is given for the ship sustaining most 
damage fo r ha lf the excess o f her damage over the 
damage o f the other ship. This is called “  the 
single lia b ility  principle,”  and was held to be 
correct by the House o f Lords in  the case o f The 
Khedive; Stoomvaart Maatsckappy Nederland v.
K. and O. Steam Navigation Company (1882, 4 
Asp. Mar. Law Cas. 567; 47 L . T. Rep. 198; 7 
App. Cas. 795). Treating th is as the correct p rin 
ciple, instead o f the method o f treating each ship 
as having a claim fo r which i t  obtains judgment, 
lias a t any rate some very im portant conse
quences. When one o f the ships lim its  the 
liab ility  and the fund is insufficient to  pay all 
claims, the other ship cannot prove on the fund 
for the to ta l amount o f her damage, bu t only 
for the balance o f the two amounts o f damage, 
f t  has th is fu rther result th a t when an underwriter 
nas paid a shipowner fo r the to ta l loss o f his ship 
and is therefore subrogated to  the shipowner’s 
■egal claim in respect o f the subject-matter insured 
(see sect. 79 o f the Marine Insurance A c t 1906, 
® Edw. 7, c. 41) he is subrogated not to  a claim 
for his whole loss, bu t to  a claim for ha lf the balance 
°* the two losses, which i f  his loss is the smaller 
*¡11 be nothing.
. In  the present case the Whimbrel had been 
insured by the Merchants’ Marine Insurance 
Company against to ta l loss from  marine perils, and 
also against th ird  pa rty  lia b ility  from  collision. 
In is  la tte r head, which is loss to  the shipowner’s 
Pocket, not to  his ship, has since De Vaux v. 
Salvador (1836, 4 A . &  E. 420) been held not to  be 
? foss by perils o f the sea, and is therefore covered 
y  a separate clause known as the “  running down 
clause.”  When after the decision in  The Khedive 
<l. question arose in the case o f The Balnacraig; 
^ondon Steamship Owners' Insurance Company v.

Tarnpian Steamship Company (1890, 6 Asp. Mar. 
^aw Cas. 506, 62 L . T. Rep. 784 ; 24 Q. B. D iv . 

63) whether, when both colliding ships were 
blame, the subsequent liabilities under the 

running down clause ”  were to  be treated as 
separate claims, each ship for its own damage, 
,, °u ly  for a balance claim by the ship having 

^ greatest loss, and the “ running down clause”  
*d nothing on the subject, Mathew, J. and the 

°u rt o f Appeal held th a t the m atter under the 
liaJvr°n o f The Khedive was to  be treated as one 

ab ility  for the balance, and not as two liab ili- 
s or claims fo r the whole damage sustained 

i?  each ship. As a result o f th is decision a new 
bn UIInin^ down clause ”  was framed which pur- 

expressly to  establish by agreement “ the 
* ¡Pciple o f cross liabilities.”

next and most v ita l po in t in  the ease is 
in 1 ^ le Merchants’ Marine Company had re- 
J ^ e d  w ith  Lloyds Underwriters not the whole 
o f t  6*r  r ‘sk  °n  the Whimbrel, but only “ the risk 
„  . ° Ia \ and (or) constructive to ta l loss.”  They did 
CQv reinsure the th ird  pa rty  risk o f lia b ility  
rej ere<I  by the “  running down clause,”  and the 
c| surance policy d id  not therefore include tha t 
cro ,-°r . sa.y anything about “ the principle o f 
M e r \a b il i t ie s . ”  The original underwriters, the 
W a n t s ’ Marine Insurance Company, settled 

the shipowners fo r a to ta l loss in the sum o f

1715/., and the reinsurers, Lloyds Underwriters 
settled for a to ta l loss w ith  the original under
w rite r, for the same sum. This settlement had 
nothing to  do w ith  the “  running down clause.”  
The original underwriters then settled a claim 
under the “  running down clause ”  for 118/. 7s. 10d. 
(their proportion o f 1794/.), and o f course did  not 
claim anything from  the reinsurer who had not 
insured th is  risk. B u t th is  figure was arrived at 
by taking the balance o f the two th ird -pa rty  
lia b ility  claims, the Whimbrel's claim against the 
Marloch, some 7760/., as compared w ith  the 
Marloch's larger claim against the Whimbrel. I t  
then occurred to  those advising Lloyds Under
writers, the reinsurers o f to ta l loss only, to  say : 
“  We have paid you so many pounds for to ta l loss 
o f the Whimbrel, bu t you have recovered from 
the Marloch so much (7760/.) for the ir lia b ility  for 
your loss. We must have credit for th is as reducing 
our loss. The question is whether th is claim of 
Lloyds Underwriters represented by the p la in tiff is 
r ig h t ; MacKinnon, J. has held i t  is not righ t, and 
Lloyds Underwriters, the reinsurers, appeal.

I  approach the m atter on comparatively simple 
lines and do not th in k  i t  necessary to  make any 
complicated average adjustments to  illustrate m y 
view. Lloyds Underwriters, the reinsurers, have 
settled a to ta l loss on hu ll and cargo and are 
therefore entitled to  be subrogated to  any legal 
rights the Merchants’ Marine Insurance Company, 
the insurers, and the shipowners have in  respect 
o f hu ll and cargo. B u t the shipowners’ righ t being 
to  a simple lia b ility  or balance judgment, and the 
balance being against him , there is no legal righ t 
o f his against the Marloch to  which the reinsurers 
can be subrogated. I t  is true th a t by reason o f the 
“  running down clause ”  and the “  principle o f 
cross liabilities ”  therein contained the defendants, 
the Merchants’ Marine Insurance Company, have 
paid a further sum, obtained by treating them as 
having received 7760/. in  respect o f the Marloch's 
lia b ility  in respect o f the damage the Marloch did 
to  the Whimbrel, and having paid a larger sum in 
respect o f the damage the Marloch has sustained 
from  the Whimbrel. B u t Lloyds, the reinsurers, 
have not reinsured lia b ility  under the “  running 
down clause ”  and have not made any agree
ment applying “ the principle o f cross liabilities.”  
A ll th is is to  Lloyds res inter alios acta ; they are 
not bound by it ,  and cannot take advantage o f it.

The case fo r the reinsurers is pu t in th is way. 
Assume both ships to  blame, and each ship to  have 
sustained 10,000/. loss fo r which the other ship 
is liable. We have settled a to ta l loss fo r a larger 
sum than 10,000/., but the shipowner has received 
10,000/. in  respect o f th a t loss from  the other ship, 
we are entitled to  have the benefit o f tha t sum by 
which the shipowner has lessened his loss, which 
we have paid him. The answer made by Mac
Kinnon, J. which, I  am o f opinion is correct, is 
tha t the shipowner has “  received ”  nothing. On 
the facts stated there w ill be no judgm ent in 
favour of either ship, not a judgment fo r each 
ship fo r 10,000/., so tha t you Lloyds can get the 
benefit o f the judgment against the Marloch for 
10,000/. The appearance o f 10,000/. in  the figures 
from  which a balance is obtained is only due to  a 
formula adopted by the shipowner and his under
w rite r in respect o f a m atter in which you Lloyds 
are not interested, by an agreement to  which you 
are not a party. You, Lloyds, having paid a to ta l 
loss, are entitled to  be subrogated to  any rig h t of 
the shipowners in respect o f loss of hu ll and cargo, 
bu t as on the principle in  The Khedive, the balance 
being against the shipowners, they have no judg
ment in the ir favour, you cannot claim the benefit
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of any o f the figures from  which the balance against 
the shipowners is calculated.

I  on ly desire to  mention, as MacKinnon, J. does 
not mention it ,  th a t i f  the balance had been in 
favour o f the Whimbrel, the reinsurer would, of 
course, have been entitled to  reduce his loss by the 
amount o f th a t balance, bu t not by the amount 
o f the claim used in  computing th a t balance, 
which is only relevant to  a subject-matter and a 
contract to  which he is a stranger. The appeal 
must be dismissed w ith  costs.

Greer, LJ .— I  th in k  I  can make m y opinion 
clearer i f  I  assume th a t the defendants were the 
sole insurers o f the hu ll a t an agreed value, and the 
sole insurers of the whole o f the lia b ility  o f the 
Whimbrel to  the Marloch. This w ill make i t  un
necessary to  state the lia b ility  o f the insurers in 
proportions, bu t the principle applicable w ill be 
exactly the same as i f  i t  were so stated. For the 
same reason I  trea t the reinsurer, the p la in tiff in 
the action, as having reinsured the whole o f the 
defendants’ lia b ility  on the insurance on the hu ll 
and machinery and cargo o f the Whimbrel.

W hile insured by the defendants the Whimbrel 
came in to  collision w ith  the Marloch, and as a 
result o f the collision became a to ta l loss. Cross
actions were brought in  the A dm ira lty  Court by 
the respective owners o f the two vessels, and both 
vessels were declared to  be equally to  blame. As 
the Marloch's ha lf damage exceeded the Whimbrel's 
ha lf damage, the la tte r had to  pay the balance 
under the A dm ira lty  rule o f single lia b ility  in 
accordance w ith  the decision in The Khedive; 
Stoomvaart Maatschappy Nederland v. P. tfc O. 
Steam Navigation Company (1882, 4 Asp. Mar. 
Law Cas. 567; 47 L . T. Rep. 198; 7 App. Cas. 
795). In  the result, on the principle o f single 
lia b ility , the Whimbrel became liable to  pay the 
owners o f the Marloch, and did pay to  them, 
th a t balance. They were entitled to, and did 
recover, three-quarters o f th is lia b ility  under the 
“ running down clause”  in the ir policy w ith  
the defendants and other insurers o f hu ll, &c., 
and one-fourth from  the ir M utual Insurance Club. 
This division o f insured lia b ility  is immaterial, 
and I  treat them as having become entitled to 
recover the whole o f the ir lia b ility  from  the de
fendants, and as having been paid th a t sum.

The defendants had reinsured the ir lia b ility  
on hu ll, &c., w ith  the p la in tiff, who paid them the 
whole o f the ir lia b ility  on th is head in respect o f 
the to ta l loss o f the Whimbrel. On discovering 
the form  o f the “  running down clause ”  in  the 
Whimbrel's policy w ith  the defendants, the re
insurer claimed th a t he had overpaid the defendants 
by the amount o f 77601., being the amount the 
Whimbrel would have been entitled to  recover 
from  the Marloch i f  th a t lia b ility  had been deter
mined separately and independently o f the lia b ility  
o f the Whimbrel to  pay ha lf the Marloch's damage.

The owners o f the Whimbrel never in fact ob
tained any benefit from  the A dm ira lty  judgment, 
having been found liable to  pay the Marloch the 
balance o f the Marloch's ha lf damage over th a t of 
the Whimbrel, which they in fact paid. They could 
not under the A dm ira lty  rule be called upon to 
pay more than th a t sum, nor could they recover 
any sum from  the Marloch. They could not under 
the ir policy, construed as a whole, claim anything 
more than an indem nity fo r what they had to  pay. 
Their r ig h t to  recover from  the ir insurers fo r the ir 
tq ta l loss under the insurance on hu ll and cargo 
is not affected by the fact th a t they had an addi
tional r ig h t to  recover the balance they had to  pay 
to  the owners o f the Marloch. Nor could the

defendants, the ir insurers, i f  subrogated to  th e ir  
rights, in  fact recover anything more than the 
Whimbrel could, th a t is to  say, nothing.

I f  the claim o f the p la in tiff is to  be determined 
by the true facts o f the case, i t  seems plain tha t 
the original insurers have in fact paid the Whimbrel 
the Whimbrel's to ta l loss on the insurance on hull 
and cargo, and have been entitled to  recover 
nothing against th a t loss by subrogation. The 
argument for the appellant, the reinsurer, was 
entirely based on the special form  o f the “  running 
down clause ”  in  the Whimbrel's policy w ith  the 
defendants.

The clause is in  these terms : “  And i t  is further 
agreed th a t i f  the ship hereby insured shall come 
in to  collision w ith  any other ship or vessel and the 
assured shall in  consequence thereof become liable 
to  pay by way of damages to  any other person or 
persons any sum or sums in respect o f such collision 
the undersigned w ill pay the assured such propor
tion  o f three-fourths o f such sum or sums so paid 
as the ir respective subscriptions hereto bear to  the 
value o f the ship hereby insured, provided always 
th a t the ir lia b ility  in respect o f any one such 
collision shall not exceed the ir proportionate part 
o f three-fourths o f the value o f the ship hereby 
insured, and in cases in which the lia b ility  o f the 
ship has been contested or proceedings have been 
taken to  lim it  lia b ility , w ith  the consent o f the 
undersigned, they w ill also pay a like proportion 
o f three-fourths o f the costs which the assured 
shall thereby incur, or be compelled to  pay ; but 
when both vessels are to  blame, then unless the 
lia b ility  o f the owners o f one or both o f such vessels 
becomes lim ited  by law, claims under th is  clause 
shall be settled on the principle o f cross liabilities 
as i f  the owners o f each vessel had been compelled 
to  pay to  the owners o f the other o f such vessels 
such one-half or other proportion o f the la tte r’s 
damages as may have been properly allowed in 
ascertaining the balance or sum payable by or to 
the assured in  consequence o f such collision.”

I  w ill t r y  to  do justice to  the appellant’s argument, 
though I  am not sure th a t I  understood i t  accurately- 
As I  understood it ,  i t  was as follows : The lia b ility  
o f the insurers was by agreement to  be determined 
by an assumed state o f facts contrary to  the decision 
o f the A dm ira lty  Court. I t  was to  be assumed as 
between the owners o f the Whimbrel and the ir 
insurers, the defendants, th a t the A dm ira lty  Court 
had ordered the Marloch to  pay the owners o f the 
Whimbrel ha lf the damage to  the Whimbrel, which 
has been ascertained a t the amount o f 77601., and 
th a t the owners o f the Whimbrel had to  pay the 
owners o f the Marloch ha lf the Marloch's damage, 
a sum which exceeded th a t sum o f 77601.

I t  is contended th a t as a result o f th is  conven
tiona l form  o f settlement the amount paid by the 
insurers for a to ta l loss must be reduced by the 
amount they could on th is  conventional state o ' 
facts have recovered from  the owners of the 
Marloch. They would then have to  pay to  the 
Whimbrel on the running-down clause the tota l 
amount o f the ha lf o f the Marloch's damages, which 
the Whimbrel would in  the conventional state ot 
facts have been called upon to  pay to  the Marloch- 
Therefore, say the appellants, the reinsurers, 
they never paid a to ta l loss on the insurance on 
hu ll, they only paid a to ta l loss less the amount they 
are conventionally treated as receiving from^ tne 
Marloch. Therefore the reinsurers say : “  ' '  
find th a t we have overpaid you, the insurers of the 
hu ll and cargo, 77601. more than you paid on the 
policy on hu ll and cargo. We d id  not reinsur 
your lia b ility  on the ‘ running down clause, * 
which the loss o f th is  sum should be attribute >
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therefore pay us back the amount o f our over
payment.”

This is an attractive argument, bu t in m y judg- 
ment, i t  is unreal and unsound. I t  is susceptible 
° f  two answers. (1) The amount obtained by 
subrogation does not enable the insurer to  say th a t 
his lia b ility  fo r a to ta l loss is reduced. He must 
acknowledge and pay his lia b ility  for to ta l loss 
before he obtains any rig h t to  subrogation. W hat 
he recovers by subrogation does not reduce the 
amount payable for to ta l loss, i t  is in  the nature 
° f  salvage, which the insurer is entitled to  keep. 
(2) The special terms o f the running down clause 
only  affect the relations o f the Whimbrel and her 
underwriters as to  the insurance under the running 
down clause. They cannot be im plied as part 
° f  the terms o f the reinsurance contract which is 
concerned only w ith  the reinsurance o f the amount 
° f  the to ta l loss. These conventional terms were 
res inter alios acta.

The substance o f the m atter is, in m y judgment, 
nccurately stated by MacKinnon, J. towards the end 
of his judgm ent : “  The tru th  is th a t the shipowner 
hus not received any sum in d im inution o f his to ta l 
mss, and therefore the lia b ility  o f the defendants

the shipowner to  pay him  a fu ll to ta l loss has not 
been diminished in any way, and as the lia b ility  
° f  the defendants to  pay the shipowner in fu ll his 
claim for a to ta l loss has not been diminished in 
any way, so in m y judgm ent the lia b ility  o f the 
P la in tiff to  pay the defendants in fu ll has not been 
diminished hi any way.”  I t  follows th a t the 
defendants have not been overpaid by the p la in tiff, 
and the p la in tiff is not entitled to  recover anything 
from the defendants.

be
For these reasons I  agree th a t th is appeal should 
dismissed w ith  costs.

Slegser, L.J.—I  agree, and have very lit t le  to 
?dd. The payment which i t  is suggested th a t the 
Whimbrel recovered from  the Marloch— an amount 
ojlual to  th a t recoverable by the Marloch from  the 
Whimbrel less a balance— is entire ly notional. In  

under the principle o f single lia b ility  the 
Whimbrel never recovered the ir ha lf damage a t a ll ; 
Af " aS caneelled out by the ha lf damage o f the 
^  or loch : (see The Khedive; Stoomvaart Maatschappy 
. ̂ derland v. P. db O. Steam Navigation Company 
1q ^  Asp- Mar. Law Cas. 567 ; 47 L . T . Rep.

; 7 App. Cas. 795). The Whimbrel alone 
cJ2JaUy paid damages.

Fhe clause in the Whimbrel's policy w ith  the 
cl ndants to  the effect th a t “  claims under th is 
, * * *  shall be settled on the principle o f cross 

b ility  ”  cannot operate to  actualise the notional 
Payment to  the Whimbrel o f the ha lf damage by the 

'lTl°ch which was in fact never paid. Perhaps 
cse words were intended to  produce the result 

fa 'i6 conf ended for by the p la in tiff ; bu t, i f  so, they 
ha t0  e®ect >t> because, in  rea lity, the Whimbrel 
h s [m t received any payment a t a ll in  reduction of 
^cr loss, and, consequently, the p la in tiff must look 

the defendants as paying the insured loss
’"»thout abatement. Appeal dismissed.

Solicitor., fo r the appellant, W illiam  A . Crump 
” a Sons.
Solicitors fo r the respondents, Waltons and Co.

H IG H  C O U R T  OF JU S T IC E .

K IN G ’S B E N C H  D IV IS IO N .

June  6, 7, and  10, 1932.

(Before Goddard , J .)

M o to r U n ion  Insurance C om pany L im ite d  v . 
M an n heim er Versicherungs G esellschaft. (a)

M a rin e  insurance— P r in c ip a l and agent— Claim, 
fo r  indem nity— Contract o f reinsurance— N o  
p o licy  issued to reinsurers— Stamp A c t 1891 
(54 tfc 55 Vie t., c. 39), s. 93, sub-ss. (1) and
(3 )— M a rin e  Insurance A c t 1906 (6 JSdw. 7, 
c. 41), ss. 22 and  23.

B y  an agreement between two m arine insurance  
companies, i t  was provided that one company 
should act as agent in  London fo r  the other 
company on the terms that an agreed propo rtion  
o f the risks accepted by the agent company 
should be treated as having been accepted by 
them on behalf o f the p r in c ip a l company.

P ursuan t to th is agreement the agent company 
issued policies in  which the ir name alone 
appeared as underwriters. N o  reinsurance  
policies were issued between the agent company 
and the p r in c ip a l company. The prem ium s  
were collected by the agent company and a ll 
cla im s were p a id  by them.

The business resulted in  a loss, and the agent 
company sought to recover fro m  the p r in c ip a l 
company the ir p ropo rtion  thereof.

H e ld , that the re la tionship between the parties  
was not that o f p r in c ip a l and agent, but that 
the transactions were contracts o f reinsurance, 
and were unenforceable by reason o f the p ro 
visions o f the Stam p A c t 1891, s. 93, and the 
M a rin e  Insurance A c t 1906, ss. 22 and  23, 
and that the agent company were not entitled  
to be indem nified by the p r in c ip a l company.

S p e c i a l  case stated by an arb itra tor, on a reference 
between the Mannheimer Versicherungs Gesell
schaft (hereinafter called the Mannheimer Com
pany), a German marine insurance company 
carrying on business a t Mannheim, in  Germany, 
and the M otor Union Insurance Company L im ited  
(hereinafter called the M otor Union Company), an 
English company carrying on a sim ilar business in 
London.

The dispute between the parties arose in  the 
following circumstances. In  the year 1924 the 
Mannheimer Company were minded to  do marine 
insurance in England, and negotiated w ith  the 
M otor Union Company as to  the terms on which 
the la tte r should act as the ir agents in England. 
U ltim a te ly  an agreement was entered in to  between 
the parties, dated the 7th A p ril 1925. T ha t agree
ment, in  which the Mannheimer Company were 
described as principals, and the M otor Union Com
pany as agents, provided in te r a lia  (by clause 1) 
th a t as from  the 1st A p ril 1925 a ll marine risks 
accepted in  London by the agents should be treated 
as having been accepted on behalf o f the principals 
to  the extent and subject to  the lim its  and provisions 
contained therein ; (by clause 3) th a t the agents

Y Y
(o) Reported by V. R. Aronson, Esq., Barrister-at-Law

V o l . X V I I I . ,  N . S.
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should retain fo r themselves not less than the same 
amount in  respect o f each risk accepted by them 
and on the same terms as the ir retention fo r the 
principals, bu t i f  fo r any reason the agents decided 
to  reinsure pa rtly  or wholly the amount retained 
by them  against certain specific risks, they should 
be entitled to  do so subject to  the reinsurance by 
them  a t the same tim e and on the same terms of 
a sim ilar amount underwritten by them  fo r the 
account o f the principals ; (by clause 4) th a t 
a ll proper accounts should be kept and in  such 
accounts the principals should be credited w ith  the 
original rates o f premium received by the respond
ents and should be debited w ith  deductions 
chargeable against them  and w ith  the ir proportion 
o f bad debts, and various other items, and the 
agents should be credited w ith  any claims and (or) 
reinsurance and (or) return premiums and (or) p ro fit 
commission appertaining to  the principal’s share 
o f the underw riting ; and (by clause 14) th a t any 
disputes arising between the parties should be 
referred to  arb itration.

B y  a supplementary agreement dated the 20th 
Aug. 1928 i t  was agreed th a t as from  the 1st Ju ly  
1928 the principals should receive 75 per cent, of 
the amounts received, and the agents 25 per cent.

The agreements were term inated by notice as 
from  the 31st Dec. 1929, and disputes having 
arisen an a rb itra to r was appointed pursuant 
to  the above-mentioned clause 14.

The claim made by the M otor Union Company in 
the a rb itra tion  was to  recover certain amounts 
alleged to  be due from  the Mannheimer Company 
representing the difference between premiums 
received and losses paid over a period o f eighteen 
months ending on the 31st Dec. 1931. I t  was 
agreed th a t i f  lia b ility  existed a t law, the amount 
fo r which the Mannheimer Company were liable was 
47,3921. 3s. 8d.

Various defences to  th is  claim were pu t forward, 
but the only one persisted in  was th a t the agree
ments were unenforceable by reason of the pro
visions o f the Stamp A c t 1891, s. 93, sub-ss. (1) 
and (3).

Those sub-sections provide as follows :
“  ( i )  A  contract fo r sea insurance . . . shall 

not be va lid  unless the same is expressed in a 
policy o f sea insurance.

“  (3) A  policy o f sea insurance shall not be 
va lid  unless i t  specifies . . . the names o f the 
subscribers or underwriters.”
The Marine Insurance A ct 1906 provides :

Sect. 22 : “  Subject to  the provisions o f any 
statute, a contract of marine insurance is in 
admissible in  evidence unless i t  is embodied in  a 
marine policy in accordance w ith  th is  Act. . . .”  

Sect. 23 : “ A  marine policy must specify 
the name or names o f the insurers.”

The a rb itra to r stated his award in  the fo rm  o f a 
special case. Therein he found th a t the arrange
ment embodied in  the agreement was genuinely 
intended by the parties to  be, as on the face o f the 
agreement i t  purported to  be, an agency agreement 
whereby the M otor Union Company were to  accept 
risks fo r and on behalf o f the Mannheimer Company 
as principals, and was not merely a colourable 
agreement designed to  evade the provisions o f the 
Stamp A ct 1891. He fu rthe r found th a t m the 
policies issued the name o f the Mannheimer Com- 
pany was not disclosed to  the assured, and th a t no 
iiolicies were ever issued by the M otor Union Com
pany to  the Mannheimer Company. He stated tha t 
the Mannheimer Company contended th a t, although 
t he parties m ight have intended the relationship

to  be th a t o f principal and agent, nevertheless the 
business was in  essence a business o f reinsurance, 
and as there were no policies issued between the 
parties, the agreements were void under the 
Stamp A ct 1891. In  his opinion th a t contention 
failed, and he accordingly made an award in favour 
o f the M otor Union Company, w ith  an alternative 
award in favour o f the Mannheimer Company i f  
the court should be o f opinion th a t his view of the 
law was wrong.

A. T. M ille r, K.C., and H . Atkins, fo r the 
Mannheimer Company.

Stuart Bevan, K.C. and Sir Robert Aske, fo r the 
M otor Union Company.

Cur. adv. vult.

June 10, 1932.— Goddard, J.— This is a special 
case stated in  an a rb itra tion  between tw o insurance 
companies, both interested in the w riting  o f marine 
risks. The dispute arises out o f an agreement 
dated the 7th A p r il 1925, varied by subsequent 
agreements, under which the M otor Union Company 
were to  accept risks on the English m arket as 
agents for the Mannheimer Company as undisclosed 
principals, retaining fo r themselves not less than 
the same amount and on the same terms as the ir 
retentions fo r the Mannheimer Company, the 
amount being subsequently varied to  the proportion 
o f 75 per cent, fo r the Mannheimer Company and 
25 per cent, fo r the M otor Union Company. In 
the events which happened the business resulted 
in  a considerable loss, and the M otor Union 
Company sought to  recover in  the arb itra tion 
an amount representing the difference between 
premiums received and losses paid over a period 
o f some eighteen months. The agreement itself 
d id  not provide expressly fo r the payment o f such 
a loss, and the M otor Union Company based the ir 
claim on the te rm  implied by law whereby an 
agent is en titled  to  be reimbursed by his principal 
any loss or expense incurred by h im  on his principal s 
behalf. The on ly defence insisted upon before the 
learned a rb itra to r was th a t the agreement, by 
which I  mean both the original and subsequent 
agreements read together, was unenforceable by 
reason o f the Stamp A ct 1891, no policies having 
been issued between the parties. The learned 
a rb itra to r rejected th is  contention and, subject to 
the opinion o f the court, awarded in favour o f the
M otor Union Company.

The a rb itra to r has found th a t the agreement 
was genuinely intended by both parties to  be 
what i t  purported to  be, th a t is, an agency agree
ment whereby the M otor Union Company accepted 
risks as agents fo r the Mannheimer Company, and 
was not a reinsurance agreement under the guise ot 
agency. B u t i t  is contended by Mr. M iller °d 
behalf o f the Mannheimer Company tha t, assuming 
the good fa ith  and genuine intentions o f the parties, 
and even assuming th a t the parties m ight have 
worked the business d ifferently under the agree; 
ment, the way in  which i t  was in  fact conducte 

resulted in  reinsurance and nothing else ; an 
th a t the claim fo r indem nity arose because tb  
M otor Union Company had paid a marine kws, 
and th a t i f  they sought to  be repaid th a t was ■ 
reinsurance. He fu rthe r contended -tha t an) 
agreement to  reimburse, whether express 0 
im plied, was a contract relating to  sea insurance 
so th a t in  either view the claim failed fo r wan - 
o f a policy. Mr. M ille r disclaimed the necessity ° 
saying th a t the agreement itse lf m ust be unenforc 
able, because he said the parties m ight ha 
worked i t  d ifferently, namely, by the M otor Uni 
Company issuing polioies in the name of
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Mannheimer Company. B u t to  do so would, I  
th in k , bo th on the findings o f fact by the arb itra to r 
and on the true construction o f the agreement 
have been contrary to  the true in tention o f the 
parties and to  the express term  o f the agreement 
rtself. The firs t recita l and clause 3 seem to  me 
to  make i t  clear th a t policies were to  be issued 
always in the name o f the M otor Union Company, 
the Mannheimer Company remaining an undisclosed 
Principal. The question is what is the effect in 
law o f such an agreement ; can the agent enforce the 
1mplied contract o f indem nity in  such circumstances ?

I t  is a commonplace o f the law o f agency th a t 
an undisclosed principal m ay sue or be sued upon 
a contract made on his behalf, bu t in  the case o f 
sea insurance the Marine Insurance A c t 1906, s. 22, 
Provides th a t a contract o f marine insurance is 
inadmissible in  evidence unless embodied in a 
marine policy in  accordance w ith  the A ct, and by 
sect. 23 the policy must specify, among other things, 
the name or names o f the underwriters. B y  sect. 
93 o f the Stamp A ct 1891, a contract o f sea in 
surance, which includes reinsurance, is void unless 
expressed in  a policy, and a policy is void which 
does no t specify the names o f the underwriters. 
Clearly, therefore, as the name o f the Mannheimer 
Company did  not appear in  the policies issued in 
Pursuance o f the agreement, they could no t have 
intervened as principals so as to  sue the assured 
for a premium, nor could they have been sued fo r a 
l°ss. In  either case the absence o f a policy sub
scribed in  the ir name would have been fata l. The 
statutes prevent any p r iv ity  o f contract being 
established between the Mannheimer Company 
mid the assured by the action o r agency o f the 
Motor Union Company, and the la tte r, and they 
only, in  m y judgm ent are the insurers. A ny pre
miums received were received by them, and any 
fosses paid were paid by them  as principals, in  
Aspect o f a lia b ility  which was theirs and only 
theirs. I f  th a t be so, i t  seems to  me th a t any claim 
“hey may have against the Mannheimer Company 
Js not fo r indem nity against loss sustained as agents 
fo it is in the nature o f a reinsurance, and I  am 
fortified in  th is  opinion by the case o f English 
y^urance Company v. National Benefit Assurance 
Company (140 L . T. Rep. 76 ; (1929) A . C. 114). 
true  i t  is th a t the agreement in th a t case did not 
Purport to  be one o f agency, and was described 

a partic ipation agreement ; bu t while its  terms 
foffor in  expression from  those under consideration, 
the general effect seems to  be the same. In  th a t 
Cl' se the English Insurance Company were to  
^ r ite  the risks in  the ir name and to  settle claims, 
•■he N ational Company sharing in  the premiums 
and losses. The parties were called participators, 
?u t in effect the one company was acting as agent 
®r the other. I t  seems to  me to  m atte r l i t t le  i f  

at all whether the parties are called participators, 
Partners, or principal and agent ; what does m atter 
j? tvhat is effected by the agreement. In  th a t case 
jj. Was held th a t i t  was reinsurance, and both Lord 
tla.ilshajn, L.C., and Lord  A tk in  stress the po int tha t, 
7* ln the present case, there was no p r iv ity  created 
uctween the N ational Company and the assured.

^ fo r  pa rticu larly  to  th a t pa rt o f Lord  A tk in ’s 
^Pceoh where he says : “  The test o f whether i t  is 

insurance or not has been in  m y view quite 
rrectly  stated to  be the question whether or not 
e reinsurers or the alleged reinsurers have 

a SUmed a contractual lia b ility  to  the original 
nofUre^ ’ ^or SUCP an original contractual lia b ility  is 
ori ■an uicident o f reinsurance, and i f  such an 
ha Iaa  ̂’‘fo b ility  had been assumed then there would 
s- Ve been a contract o f insurance upon which a 

mP had already been paid on the po licy issued

by the English Company, who i t  is said for this 
purpose were the partners, or the agents, apart 
from  partnership, o f the National Company ”  (140
L . T . Rep. a t p. 79). I  do not th in k  th a t the case 
cited is distinguishable in  principle from  the 
present, and accordingly I  must hold th a t the 
claim here is in  effect a claim for reinsurance, and 
so m ust fa il fo r want o f a policy. Accepting to  the 
fu ll the find ing o f the a rb itra to r as to  the good 
fa ith  and intentions o f the parties, the statutes do 
not in m y judgm ent perm it o f the agreement being 
enforced.

A  m inor question is raised in the special case as 
to  whether the claimants can succeed on an account 
stated as to  pa rt o f the ir claim. Mr. Bevan ad
m itted  th a t th is  po in t was covered by the judgm ent 
o f Maugham, J. in  Re Home and Colonial Insurance 
Company (142 L . T. Rep. 207 ; (1930) 1 Ch. 102), 
and consequently while desiring th a t the po in t 
should be le ft open to  h im  in  another court he did 
no t ask me to  differ from  th a t decision. The 
result is th a t I  answer the question propounded in 
par. 20 o f the case in favour o f the respondents and 
confirm the award in  favour o f the respondents 
set ou t in  par. 23 o f the case.

W ith  regard to  costs, in  Genforsikrings Aktiels- 
kabet v. Da Costa (11 Asp. Mar. Law  Cas. 548 ; 
103 L . T. Rep. 767 ; (1911) 1 K . B . 137) a 
defendant who succeeded on a plea o f the Stamp 
A c t was deprived o f his costs by Ham ilton , J., 
as he then was, and one natura lly gives effect 
w ith  some reluctance to  a defence set up not 
from  a desire to  protect the revenues o f the 
country bu t merely to  escape a lia b ility  which in 
honour the respondents ought to  pay. B u t I  have 
nothing to  do w ith  the costs o f the arb itra tion , 
and as the learned a rb itra to r has awarded them  to  
the Mannheimer Company in  the event o f the 
special case being resolved in  the ir favour, I  do 
no t th in k  I  ought to  deprive them  o f the costs of 
th is  argument, and the order w ill accordingly be 
w ith  costs.

Solicitors fo r the Mannheimer Company, Constant 
and Constant.

Solicitors fo r the M otor Union Company, Ince, 
Roscoe, Wilson, and Glover.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

Thursday, J u ly  7, 1932.

(Before B ateson, J .)

The C h r. Knudsen. (a)

Collis ion— Barge sunk in  dock— Expenses o f  
ra is ing  and disposing o f the wreck— A ction  
in  rem  by harbour au thority  —  “  Damage 
done by a sh ip  ” — Ju risd ic tio n — Jud icature  
(Consolidation) A ct 1925 (15 &  16 Geo. 5, 
c. 49, s. 22, sub-s. (1) (a) (iv .).

I n  consequence o f a collis ion between the barge 
A . B . and the Norwegian steamship C. K . ,  
belonging to the defendants, the A . B . sank in  a 
dock o f which the p la in t if fs  were the owners 
and the harbour authority. Notice o f abandon
ment was given by the owners o f the A . B . 
The p la in tiffs , in  order to render the ir dock f i t

(a) Reported tiy Geoffrey H utchinson, Esq., Barrister-
at- Law.
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and safe fo r  navigation, raised the wreck o f the 
A . B . and incurred  expenses in  so doing, and  
in  ligh ting , buoying, and destroying the wreck. 
They then began an action  in  rem . against the 
C. K .,  c la im ing  to recover such expenses.

H e ld, on a m otion to set aside the w r it,  that the 
obstruction caused in  the dock by the wreck 
was “  damage done by a sh ip  ”  w ith in  the 
m eaning o f sect. 2 2 , sub-sect. (1) (a) ( iv .), 
o f the Jud ica tu re  (Consolidation) A c t 1925, and  
that the expenses o f removing such obstruction 
were, therefore, capable o f being sued fo r  in  
an action  in  rem  against the vessel alleged to 
have been negligent.

M otion to  set aside a w r it  in  rem.
The p la in tiffs, the London, Midland, arid Scottish 

Railway, claimed in an action in  rem “  the expenses 
incurred in  and about the lightering, buoying, 
removal and destruction o f the barge Ada Burton 
which was sunk in  the p la in tiffs ’ harbour by the 
negligence o f the defendants or the ir servants in 
the month o f June 1932.”  The defendants were 
the owners o f the Norwegian steamship Chr. 
Knudsen.

On the 16th June 1932 the Chr. Knudsen came 
in to  collision w ith  the barge Ada Burton in  Stal- 
bridge Dock, Garston, in  consequence o f which the 
Ada Burton  was sunk and became a to ta l loss. 
The p la in tiffs, as owners o f Stalbridge Dock, 
accordingly raised the wreck o f the Ada Burton 
and removed i t  from  the dock, and incurred ex
penses in  so doing and in lightering, buoying, and 
disposing o f the wreck. Notice o f abandonment 
had been given by the owners o f the .Ida  Burton. 
The p la in tiffs  then commenced the present action 
cla im ing to  recover the expenses so incurred, and 
threatened to  arrest the Chr. Knudsen. An 
undertaking to  appear and pu t in  bail was given 
under protest, and the defendants moved to  set 
aside the w rit.

Lewis Noad fo r the m otion.— I t  is conceded th a t 
an action in  personam may be brought to  recover 
expenses o f th is nature : (see The E lla, (1915) 
P. I l l  ; The Dee Conservancy Board v. McConnell, 
17 Asp. Mar. Law Cas. 433 ; 138 L . T. Rep. 656 ; 
(1928) 2 K . B . 159). An action in  rem fo r such 
expenses is w ithou t precedent and w ill not lie. 
The damage claimed is not “  damage done by a 
ship ”  w ith in  the meaning o f sect. 22 , sub-sect. (1) 
(a) (iv ), o f the Judicature (Consolidation) A c t 1925. 
In  order to  m aintain an action fo r such damage 
the p la in tiff m ust have some r ig h t or interest in 
the th ing  or chatte l or property damaged. Here 
the p la in tiffs  had no interest in  the Ada Burton. 
Their claim is no t a claim fo r damage a t all, but 
is a cla im  fo r expenses incurred after the damage 
had been done. In  any case the w r it  is bad, 
because the indorsement does not show in  what 
capacity these expenses are alleged to  have been 
incurred.

Geoffrey Hutchinson fo r the p la in tiffs.— The 
damage is “  damage done by a ship.”  I t  is on ly 
necessary th a t the damage should be done by 
negligent navigation in  order to  found the ju r is 
d ic tion in  rem. Here i t  is alleged th a t the Stal
bridge Dock was damaged by the negligenc o f 
the defendants’ servants in  causing the Ada Burton 
to  sink in  the dock, and these expenses had to  be 
incurred in  order to  make the dock f i t  and safe 
again fo r navigation. No physical contact is 
necessary between the defendants’ vessel and the 
th ing  damaged ; there are m any instances where

an action in  rem is brought fo r damage not resulting 
from  contact w ith  the p la in tiffs ’ property, e.g., 
claims fo r personal in ju ry  ; the claim o f the master 
and crew suing fo r th e ir lost effects ; also, where 
a vessel grounded owing to  negligence in  tow ing ; 
where an anchor and cable was lost by dragging 
owing to  the negligence o f another vessel; and 
where a telegraph cable was cu t w ith  an axe in 
order to  free the propeller.

Noad replied.
Reference was made to  The Solway Prince 

(1914, 31 Times L . Rep. 56 ; The Nightwatch, 
Lush. 542 ; The Clara K illa m , 23 L . T. Rep. 27 ; 
L . Rep. 3 A . &  E. 161 ; The Beta, 20 L . T. Rep. 
988 ; L . Rep. 2 P. C. 447 ; The Industrie, 1871, 
L . Rep. 3 A . & E. 303 ; The Port V ictoria, 9 Asp- 
Mar. Law Cas. 314 ; 86 L . T. Rep. 804 ; (1902) 
P. 25.)

Bateson, J.— I  th in k  th a t th is  m otion must fa il’ 
On the 16th June o f th is  year a collision took place 
between a vessel called the Chr. Knudsen and a 
barge called the Ada Burton, whereby the Ada 
Burton was sunk in the Stalbridge Dock. The 
dock is a t Garston, near L iverpool, and is owned 
by the London, M idland, and Scottish Railway 
Company. The a ffidavit o f M r. H a rtley , who 
deposes to  the facts in  the case on behalf o f the 
defendants, is to  the effect th a t the Ada Burton 
was removed by the London, M idland, and Scottish 
R a ilw ay from  the dock to  the bank outside. The 
a ffidavit o f the representative o f the railway 
company is th a t the wreck was an obstruction in 
the dock and rendered i t  u n fit and unsafe for 
navigation and th a t in  order to  remove such 
obstruction and make the dock properly safe and 
f i t  fo r navigation the p la in tiffs  had to  raise and 
remove the wreck from  the dock. The owners of 
the Ada Burton, or the ir representatives, gave 
notice o f abandonment o f the ir barge on the 18th 
June. On the same day the owners o f the Ada 
Burton, or th e ir representatives, issued a w rit 
against the defendants in  th is  case, the owners of 
the Chr. Knudsen, fo r th e ir damage. On the same 
date the London, M idland, and Scottish Railway 
Company gave notice to  the owners o f the Chr- 
Knudsen o f a cla im  and o f the ir in tention to  arrest 
and detain the Chr. Knudsen u n til bail was given 
to  meet th e ir claim. On the 23rd June the railway 
company issued th e ir w r it  in  the present action, 
and the endorsement upon i t  was as follows ■ 
“  The p la in tiffs  claim  fo r expenses incurred in  and 
about the lighting, buoying, removal, and destruc- 
tio n  o f the barge Ada Burton which was sunk m 
the p la in tiffs ’ harbour by the negligence o f the 
defendants or th e ir servants in  the month o f Jmie 
1932.”  T ha t is a w r it  cla im ing damages for 
negligence and specifies th a t the damages consisted 
in  ligh ting , buoying, removal, and destruction 0 
the wreck o f the Ada Burton. On the 24th June 
the solicitors fo r the defendants gave the ir under
taking, under protest, to  appear and pu t in  ban-

I t  is now contended fo r the defendants tna 
there is no r ig h t in  rem by the p la in tiffs  agains 
the Chr. Knudsen, and th a t contention is base 
on the ground th a t w hat the p la in tiffs  claim 
no t “ damage done by a ship.”  The con tents 
pu t forward by Mr. Noad, fo r the defendants, ® 
I  understand it ,  was th a t a r ig h t to  arrest the snip 
and proceed in  rem was on ly given in  Adm iral1 J 
to  the p a rty  who had the ownership o f the chatty 
damaged, and tha t, therefore, as the railway 
company had no t it le  or in terest in the chatt 
damaged, which he says is the barge, a t the tim  
o f the accident o r a t any other tim e, they had n 
remedy in  rem.
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Mr. Hutchinson, fo r the ra ilway company, relies 
upon the Supreme Court o f Judicature (Consolida
tion) A c t 1925, which by sect. 22, sub-sect. (1) 
(a) (iv.), repeats the words o f sect. 7 o f the A d
m ira lty  Court A c t 1861, and gives ju risd ic tion  in  
rem over “  any claim fo r damage done by a ship.”  
The question, therefore, which I  have to  determine 
is whether the claim  o f the p la in tiff is fo r damage 
done by a ship. I  have not the least doubt th a t i t  is. 
The pla in tiffs are the owners o f the Stalbridge 
Dock and the Chr. Knudsen d id  damage to  th a t 
dock by sinking the barge and causing an obstruc
tion  in  the dock. W hether they were negligent in 
so doing can on ly be ascertained when the case 
comes to  be tried , bu t the allegation o f the p la in tiffs 
is th a t the defendants have been negligent, and I  
must assume th a t th a t is true fo r the purposes of 
th is m otion and th a t they have suffered damage 
to  the ir property by reason o f the alleged negligence 
o f the Chr. Knudsen. In  those circumstances, i t  
seems to  me, w ithou t any doubt, th a t they are 
covered by the words o f sect. 22.

Mr. Hutchinson also says there is no question as 
to the rig h t o f the ra ilway company to  recover by 
an action in  personan as fo r a to r t. That was 
decided in  The E lla  (1915) P. 111). He also referred 
me to  numerous cases in  which claimants had 
recovered by actions in  rem, although there had 
been no physical contact between the property 
in jured and the ship. For instance, he referred to 
claims fo r persona! in juries, to  claims by master 
and crew fo r loss o f effects, to  a claim by a diver, 
to cases o f damage done by a wash o f a ship, to  the 
case o f a ship forced to  run aground by the negligence 
o f another ship, and to  the case in  which a telegraph 
cable was cut w ith  an axe, in order to  free the 
Propeller, by the mate o f a ship. There are a great 
many cases o f th a t k ind  in  which i t  has been held 
to be damage done by ship although there has been 
no physical damage done d irectly  by  the ship.

Mr. Hutchinson said th a t damage done by a 
ship means damage done by the navigation o f a 
ship. I  th in k  th a t probably he is righ t, bu t in th is 
case i t  is not necessary to  consider or determine 
th a t having regard to  m y view th a t the owners o f 
the dock haversuffered damage by reason o f this ship 
causing an obstruction in  th is dock. That obstruc
tion  had to  be removed, and the p la in tiffs  claim to 
recover as damages the expenses o f lighting, buoying, 
removing, and destroying th a t obstruction, and so 
reducing the damage done by the defendants’ ship.

In  m y opinion the p la in tiffs ’ claim is a perfectly 
good one on the face o f it .  W hether they w ill be 
able to  prove the ir allegation o f negligence is quite 
Another m atter. Mr. Noad tried  to  frighten me by 
saying what a terrib le  th ing  i t  would be i f  a ll 
dock companies were entitled to  sue in  rem when 
a ship had the misfortune to  sink another ship in 
dock o r harbour. T ha t does not frigh ten .me in  the 
least, i f  they can bring the ir claims w ith in  sect. 22, 
And although the exhaustive research undertaken 
by Mr. Noad and those who instruct h im  has failed 
to find a precedent fo r such an action as th is  being 
brought in  rem, I  am not deterred from  coming to 
the conclusion a t which I  have arrived. The 
explanation probably is th a t nobody ever before 
thought there was anything in the po in t raised by 
the defendants on th is  motion. That is the answer 
J ’hieh can always be made when there is fa ilure to 
hnd au tho rity  fo r a particu lar po in t. The motion 
toust be dismissed.

Leave to appeal was granted.

Solicitors for the defendants, Pritchard and 
S°ns, agents for Batesons and Co., Liverpool.

Solicitor for the plaintiffs, Alexander Eddy.

Thursday, J u ly  28, 1932.

(Before B ateson, J .)

The West Wales, (a)
Co llis ion— Detention o f warsh ip— Repairs in  

naval dockyard— Measure o f damages.

A  B r it is h  battleship was damaged in  collis ion  
w ith  a merchant vessel. Repairs occupying 
fifteen days, du ring  which time the A d m ira lty  
Commissioners were deprived o f the use o f the 
vessel (although d r ills  and exercises were con
tinued on board), were carried out in  the naval 
dockyard, and cranes and other appliances 
belonging to the A d m ira lty  Commissioners were 
employed. The life  o f the vessel was estimated 
at twenty years. A t  the time o f the collision  
she was under fo u r  years old. I n  assessing 
damages the reg istrar allowed nothing fo r  the 
use o f the naval dockyard and the cranes and  
appliances, and he allowed fo r  detention 
interest at pe r cent, upon h a lf the in i t ia l  
value o f the vessel, less her scrap value, fo r  a 
period o f fifteen days.

H eld, that the reg istrar ought to have allowed 
something fo r  the use o f the naval dockyard, 
cranes, A c., and fu rth e r that in  adopting a 
rate o f 2 |  per cent, upon h a lf the in i t ia l  value 
o f the battleship, and in  apparently fa i l in g  to 
take depreciation in to  consideration, the reg istrar 
had proceeded upon a wrong basis.

M otion in  objection to  the registrar’s report. The 
claimants, the A dm ira lty  Commissioners, claimed 
damages in  respect o f in juries and loss sustained in 
consequence o f a collision between H.M.S. Nelson 
and the respondent’s steamship West Wales, which 
took place on the 29th March 1931. I t  was agreed 
th a t the owners o f the West Wales should pay 60 per 
cent, o f the damages sustained by H.M.S. Nelson. 
The repairs to  H.M.S. Nelson were carried out in 
the naval dockyard w ith  the use o f cranes and 
appliances belonging to  the A dm ira lty , and occupied 
fifteen days, during which tim e certain d rills  and 
exercises were carried out on board. H.M.S. 
Nelson was b u ilt  in  1927 a t a cost o f 6,520,0001. 
Her estimated life  was tw en ty  years, and her annual 
depreciation was therefore taken a t one-twentieth 
o f her original cost less scrap value. The A dm ira lty  
Commissioners claimed rent in  respect o f the use 
o f the dockyard and appliances, and damages for 
loss o f use calculated a t 5 per cent, upon the reduced 
capital value o f the vessel during the period wh ilst 
she was undergoing repairs. The registrar allowed 
nothing in  respect o f the use o f the dockyard, and 
assessed the damages fo r detention on a basis o f 
2 1 per cent, on ha lf the in it ia l cost o f the vessel 
less her scrap value.

The A dm ira lty  Commissioners moved in objection 
to  the registrar’s report.

Raeburn, K.C. and Carpmael for the claimants. 
Bucknill, K.C. and C yril M ille r  fo r the 

respondents.

Bateson, J.— I  th in k  th is  case must go back to 
the learned registrar.

The collision happened on the 29th March 1931, 
The vessels in  collision were the Nelson, the flagship 
o f the Home Fleet, and a merchant ship, the West

(a) Reported by Geoffrey H utchinson, Esq., Barrister-
1 at-Law.
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Wales. The case was settled on terms o f 60 per 
cent, blame against the West Wales and 40 per cent, 
against the Nelson.

The Nelson was due for the summer cruise in  home 
waters between the 29th A p ril and the 21st July. 
She had some tem porary repairs done to  her, and 
le ft in  tim e for her summer cruise. She was due for 
her annual re fit in  June, which would have lasted 
fo rty-tw o days, and she was due for her autumn 
cruise to  begin on the 9th Sept. As a m atter o f 
fact, her summer cruise shortened and she was 
brought back on the 24th June because i t  was known 
th a t her collision repairs would exceed her annual 
re fit repairs. She was docked on the 1st Ju ly  
and undocked on the 31st Aug. She was able to  
leave Portsmouth on the 11th Sept., two days after 
the rest o f the fleet.

The tim e allowed for her repairs has been fifteen 
days, and Mr. Raeburn does not dispute the number 
o f days, bu t what he does quarrel w ith  are certain 
items, Nos. 4, 8 and 11, in  the learned registrar’s 
report. Nos. 4 and 8 are the same point, to  m y 
m ind. No. 4 is : “  Dock rent (th irty -fou r days at 
l i d .  per ton per diem) on 25,618 tons— 45361. 10s.”  
No. 8 is : “  Charges for use o f cranes for docking, 
and cleaning and coating bottom .”  The learned 
registrar has allowed nothing fo r either o f those 
items. I  th in k  i t  is clear th a t something must be 
allowed. W hat the figure may be is a m atter fo r 
h im  to  decide, bu t I  do not th in k  i t  can be rig h t to 
say th a t the A dm ira lty  have suffered no loss by 
g iving up the ir d ry  dock and by using the ir cranes 
in doing these repairs. The Nelson occupied the 
dock to  the exclusion o f other ships, and made 
use o f the cranes, and so on, fo r the purpose o f 
docking and cleaning, and coating the bottom, 
which would be necessary in  connection w ith  these 
repairs. Docks and cranes cannot be used w ithou t 
expense, and there must be some damage to  the 
A dm ira lty  from  these matters. The learned 
registrar says th a t in respect o f these there was not 
a pecuniary expenditure or loss, and, therefore, 
these items are not allowable. I  th in k  th a t is 
wrong. I  th in k  there was pecuniary expenditure 
and loss. I t  may not be actual money paid out to  
any particular person, bu t these expensive appliances 
cannot be utilised w ithou t some loss.

W ith  regard to  item  eleven : “  Loss o f use of
H.M.S. Nelson fo r tw en ty days,”  th a t is a question 
which depends on a proper application o f such 
principles as are to  be discovered in  the books, 
and pa rticu larly  those in  The Chekiang (17 Asp. 
Mar. Law Cas. 74; 135 L . T. Rep. 450 ; (1926) A . C. 
637), w ith  regard to  warships. The quantum is, o f 
course, a m atter entirely for the learned registrar, 
bu t in th is case, I  cannot th ink , from  reading his 
report, th a t he has paid sufficient attention to  what 
are the principles la id  down in th a t case. He 
refers to  The Chekiang (sup.) in  his report in  th is 
way : “  There is no doubt th a t the claimants are 
entitled to  damages for the deprivation o f the ir 
vessel, and also th a t the basis o f interest on a 
capital value has been ju d ic ia lly  approved as a 
means fo r arriv ing  a t a figure to  represent the 
damages suffered.”  Interest upon capital value 
is not the on ly th ing  th a t has been la id  down, and 
i t  looks to  me as i f  the learned registrar had rather 
overlooked other matters th a t are referred to  in 
the judgments. “  I t  is equally clear, however, 
from  The, Susquehanna (135 L . T. Rep. 456 ; (1926) 
A. C. 655) ” — he goes on to  say— “  and those cases 
which preceded it ,  th a t th is  basis is not to  make 
the award a m atter o f rule o f thum b, bu t th a t as 
far as possible the tribu na l is to  apply i t  having 
regard to  a ll the facts before i t . ”  There he is 
repeating what I  th in k  he has said above, th a t he

has to  apply “  i t  ” —th a t is, “  the basis o f interest 
on a capital value.”  He says nothing there about 
depreciation or maintenance. I t  is obvious, for 
example, th a t the circumstances o f the tim e 
whether i t  be one o f war or peace, must have weight 
in  the case o f a battleship not less, for instance, 
than the possib ility o f a cruiser’s use as was, in 
The Chekiang (sup.), th a t o f the Cairo, a ligh t 
cruiser. Again, the Nelson was not completely out 
o f use, fo r d rills  and exercises were continued. A  
merchant vessel, when in dock, is prevented from 
being loaded and discharged, and proceeding from  
po rt to  po rt and is to ta lly  out o f use, and the delay 
is an absolute loss to  her owner.”  That passage 
has given me a li t t le  d ifficu lty , because, to  m y 
m ind, when the Nelson was in dock she, as a ship, 
was to ta lly  out o f use. I t  may well be th a t some 
o f the crew, pa rt o f the tim e, were standing by and 
were not allowed to  be idle, bu t so far as any use 
by the A dm ira lty  o f the ship is concerned, i t  seems 
to  me she was quite out o f use. The small amount 
o f tra in ing  which m ight go on would, I  should th ink , 
be negligible. I t  m ight almost as well be said tha t, 
because the owner o f a merchant ship has the 
captain and officers standing by  the ship and 
remaining on board to  carry out the ir duties, the 
owner does not lose the use o f his ship. I  have 
never heard th a t p u t forward as a ground for 
reducing damages in  favour o f the tortfeasor. 
The learned registrar continues : “  Various other 
points occur for consideration, bu t there are not 
substantial data as in  the case o f a commercial 
vessel which afford safe guidance, and calculations 
based on annual depreciation and interest are not 
conclusive guides.”  There he does mention depre
ciation as well as interest. Then comes the final 
passage : “  In  our view, tak ing a ll the facts in to 
consideration, i f  h a lf the in it ia l value o f the Nelson 
less scrap value on th is  in it ia l value be taken, w ith  
interest a t 2 J per cent., a reasonable allowance in 
respect o f the fifteen days allowed w ill have been 
made.”

I  th in k  th a t w hat has happened here is th a t the 
learned registrar, while saying th a t a ll the facts 
have to  be taken in to  consideration, has taken, as 
part o f the facts, ha lf the in it ia l value o f the Nelson 
less scrap value w ith  interest a t 2jj per cent. That 
seems to  me to  be one o f the bases on which he has 
formed his judgm ent o f the proper award to  make. 
I  do not th in k  th a t is right. I t  is not disputed tha t 
the Nelson has an estimated life  o f tw en ty years, 
and th a t a t the tim e o f the detention she was 
three-and-three-quarter years old. Therefore, to 
take ha lf her in it ia l value a t the tim e o f th is  loss 
seems to me to  be quite wrong.

Then, again, has the learned registrar taken into 
account depreciation ? I  do not know. He men
tions i t  in one place and leaves i t  out in another, 
bu t the depreciation on th is ship for one year is 
322,5001. and, o f course, even for the fifteen days i t  
would be a considerable sum. Whether he has con
sidered th a t the ship d id  not deteriorate so fast in 
the dock, or not, I  do not know, bu t th a t is quite a 
different th ing  from  the depreciation o f a ship which 
is depreciating every day o f her life  at a very high 
rate, seeing the shortness o f her life  and her very 
high cost. Then there is the item  : “  Annual cost 
o f maintenance repairs,”  which he nas not paid 
any atten tion to  so fa r as one can see. Lastly, the 
interest th a t he has calculated on his reduced value 
is taken at 24 per cent. That, again, seems to  me 
to  be a figure which cannot be justified a t the time 
o f the trouble th a t the Nelson was in. So much for 
the facts.

W ith  regard to  the law  on the m atter, I  th ink  
th a t i t  is necessary to  follow the decision in The
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Chekiang (sup.), which rea lly  sums up the other 
cases as well. Lo rd  Sumner, in  his speech, says :
“  The Marpessa (10 Asp. Mar. Law Cas. 464 ; 97 
L . T . Rep. 1 ; (1907) A. C. 241) was a decision which 
was consequent on The Medina (9 Asp. Mar. Law 
Cas. 41 ; 82 L . T. Rep. 95 ; (1900) A. C. 113) and The 
Medina professed to  follow the ‘ princip le ’ o f the 
Greta Holme (8 Asp. Mar. Law Cas. 317 ; 77 L . T. 
Rep. 231 ; (1897) A. C. 596, 605). The only principle 
as to  th is  measure th a t I  can find  there stated is 
in Lord  Herschell’s words ”  ; and then he cites 
the words : “  ‘ How can they the less be entitled 
to damages because, instead o f h iring  a dredger, 
they invested the ir money in  its  purchase ? The 
money so invested was out o f the ir pockets, and 
they were deprived o f the use o f the dredger, to 
obtain which they had sacrificed the interest on 
the money spent on its  purchase. A  sum equivalent 
to  th is, a t least, they m ust surely be entitled to .’ 
To th is  I  would add Lord Loreburn’s words above 
quoted : ‘ Those services are a t least w orth  what 
we are hab itua lly  paying fo r them  year after year, 
including what we sacrifice in depreciation.’ ”  A t 
the end o f his judgm ent he says : “  I  am o f opinion 
tha t, in  the present case, there is no ground for 
interfering w ith  the conclusion o f the learned 
registrar, bu t I  th in k  tha t, except in  cases very 
s tr ic tly  comparable w ith  the present case, or in 
cases where admissions are made, the A dm ira lty  
could be required, as pa rt o f the ir claim, to  give 
evidence o f the character o f the ship to  explain 
■what her duties are and the true relation o f the 
original cost to  her duties a t the tim e o f the damage, 
and so to  enable a clear judgm ent to  be formed 
o f the appropriate rates o f depreciation and of 
interest.”  W hat the several Lords insist upon is 
th a t the deprivation to  the complainant is a 
deprivation o f interest on money spent on the 
th ing purchased, “  a sum equivalent to  th is , a t least, 
they must surely be entitled to  ” — th a t is Lord 
Hersehell. Lo rd  Loreburn says : “  Those services 
are a t least w orth  w hat we are hab itua lly  paying 
for them  year after year, including w hat we sacrifice 
in  depreciation ”  ; and “  judgment to  be formed 
of the appropriate rates o f depreciation and of 
interest.”  Lo rd  Phillim ore in  his speech says : 
“  As I  have ventured already to  observe, ships 
o f war are not b u ilt, commissioned or pu t on 
station fo r id le purposes, and i t  is to  be presumed 
tha t they are w orth  to  the State which owns them 
what i t  has cost the State to  construct and run 
them.”

The principles enunciated in  those passages also 
are consistent w ith  the observations o f Sir Gorell 
Rarnes in The Marpessa (10 Asp. Mar. Law Cas. 
197 ; 94 L . T . Rep. 168 ; (1906) P. 14), where 
he speaks o f the p la in tiffs  “  having sufficient to 
compensate them fo r the ir actual out-of-pocket 
expenses, depreciation upon the vessel, and loss of 
interest upon the capital.”  In  m y opinion, therefore, 
this m atter w ill have to  be reinvestigated. O f 
course, in  a rriv ing  a t the figure fo r the depreciation 
of the ship, and the other items, a ll the circum
stances have to  be taken in to  account. How the 
learned registrar w ill do th a t is for him, bu t I  th in k  
he must apply the principles I  have stated, and 
1 th in k  he has not done so in the report th a t is 
before me. For these reasons these three items w ill 
go back for his fu rther consideration. O f course, 
' f  the learned registrar says th a t he has— although 
I  do not find i t  in  the report— followed what I  have 
suggested he w ill say so.

Solicitors : for the appellants, The Treasury 
Solicitor ; for the respondents, Ince, Roscoe, 
Wilson, and Glover.

Oct. 17 and  31, 1932.

(Before Langton, J .)

The Lalandia. (a)

Practice— Service o f w r it— Fore ign corporation 
— Agents in  th is country booking fre ig h t and  
selling passenger tickets —  Remuneration by 
commission on bookings— Service on agent—• 
Whether fo re ign  corporation resident in  this 
country— R.S.C ., Order I X . ,  r .  8.

S h ipp ing  agents in  th is country who book fre igh t 
and sell passenger tickets fo r  a fo re ign corpor
ation on a commission basis, but who have no 
au thority  to make any contract on behalf o f the 
fo re ign  corporation other than as an agent, 
and have no au thority  to vary  the terms o f such 
contracts, a ll o f which arc fixed  by the fore ign  
corporation abroad, does not ca rry  on the 
business o f the fo re ign  corporation in  this  
country so as to make such fo re ign  corporation 
resident and liable to be sued here. Service 
upon such agents o f a w r it  against the fo re ign  
corporation is  not good service and m ay be 
set aside.

M otion to set aside a writ and service.
The pla in tiffs , owners o f the m otor vessel Henry 

Stanley, o f London, claimed damages against the 
East Asia tic Company in  respect o f in juries received 
by the ir vessel in  a collision w ith  the defendants’ 
m otor ship Lalandia. The collision took place 
outside the te rrito ria l waters.

The defendants were a foreign corporation 
residing and carrying on business a t Copenhagen, 
w ith  branch offices a t Singapore and Bangkok, and 
agencies a t various places, including London. 
The w r it  was served on Mr. McGrath, one of 
the partners in  Messrs. Escombe, McGrath, and 
Co., o f Fenchurch-avenue, E.C. Messrs. Escombe, 
McGrath, and Co. acted as agents in  London for 
the defendants. The circumstances under which 
such agency was conducted were fu lly  set out in  
affidavits sworn by Mr. McGrath and by one o f the 
directors o f the defendants. In  Mr. McGrath’s 
affidavit he stated the following facts : The de
fendants were a foreign corporation carrying on 
business in  Copenhagen, and had no residence or 
place of business in  Fenchurch-avenue. The firm  
o f Escombe, McGrath, and Co. were ship and 
insurance brokers and carried on the business of 
fre ight and passenger agents at 13, Fenchurch- 
avenue. In  the course o f the ir business the firm  
had acted fo r about th ir ty  years as agents for the 
defendants. They also acted as fre ight and 
passenger agents for several other foreign steamship 
companies. Beyond the ordinary duties o f ship 
brokers, such as the booking of fre ight and the 
issue o f passenger tickets, the firm  transacted no 
business and had no au thority  to transact business 
or enter in to  any contracts on behalf o f the East 
Asiatic Company Lim ited, or for any o f the other 
companies. The rates o f fre igh t and passenger 
fares were fixed by the defendants. B ills  o f lading 
and passenger tickets were supplied to  the firm  
on forms prepared by the defendants and printed 
in  Denmark. Such b ills  o f lading and passenger 
tickets were invariab ly  signed by the firm  as agents 
on ly and constituted or evidenced contracts only 
w ith  the defendants. The terms o f the b ills  o f lading

(a) Reported by Geoffrey H utchinson, Esq., Barrister-
at-Law.



352 ASPINALL’S MARITIME LAW CASES.

Adm.] The Lalandia. [Adm.

provided th a t questions arising thereunder should 
be governed by the law o f Denmark and decided 
in  Copenhagen. The on ly name appearing upon 
the doors o f the offices in  Fenchurch-avenue was 
tha t o f Messrs. Escombe, McGrath, and Co., and 
upon the windows o f the ground floor the ir name 
was exhib ited as agents fo r the East Asiatic Com
pany L im ited  and other foreign companies. Upon 
a window o f the basement the name o f the East 
Asiatic Company L im ited , o f Copenhagen, was 
exhibited together w ith  a copy o f th a t company’s 
house flag, and upon adjoining windows were the 
names o f other foreign steamship companies for 
whom Messrs. Escombe, McGrath, and Co. acted 
as agents. The le tte r paper used by Messrs. 
Escombe, McGrath, and Co. when transacting any 
agency business stated the names o f the various 
shipping companies fo r whom they were agents. 
Apart from  these matters Messrs. Escombe, 
McGrath, and Co. had no connection w ith  the 
East Asiatic Company L im ited , in  the manage
ment o f which they had no concern, and in  which 
they had no financial interest. The only remuner
ation received by Messrs. Escombe, McGrath, and 
Co. was the customary agent’s remuneration on 
freights and passage money and brokerage. The 
East Asiatic Company had no interest or concern 
in the offices a t Fenchurch-avenue, the rent of 
which was paid by Messrs. Escombe, McGrath, and 
Co. A ll the staff employed a t the offices were 
servants o f Messrs. Escombe, McGrath, and Co.

In  an affidavit by one o f the directors o f the 
East Asiatic Company L im ited  i t  was stated tha t 
the company was a corporation registered under 
the laws o f Denmark, w ith  its  head office in 
Copenhagen, and branch offices a t Singapore and 
Bangkok. There were agencies a t various places 
in  different parts o f the world. The company 
employed Messrs. Escombe, McGrath, and Co. to 
act as one o f its  agents in  the United Kingdom. 
The company had no residence, office, or place of 
business in  the United Kingdom. I t  had no regis
tered address w ith in  the United Kingdom  such as 
is provided for by sect. 344 o f the Companies A c t 
1929. There was no head officer or clerk resident 
or employed at 18, Fenchurch-avenue, or elsewhere 
in the United Kingdom.

W illmer fo r the defendants.— The evidence filed 
by the defendants shows th a t they were not in  fact 
carrying on business in  the United K ingdom, and 
the w r it  was therefore not properly served upon 
Messrs. Escombe, McGrath, and Co. Whether the 
service was good must depend upon whether the 
defendants reside or carry on business because they 
employ agents here ; whether Messrs. Escombe, 
McGrath, and Co.’s head office is in fact the ir office 
fo r th is purpose ; and whether the ir address is for 
th is purpose the address o f the defendants. I t  is 
subm itted tha t these questions should a ll be 
answered in  the negative. The Princesse Clementine 
(8 Asp. Mar. Law Cas. 222 ; 75 L . T. Rep. 695 ; 
(1897) P. 18) shows th a t a shipping agent, carrying 
on business norm ally as such, is not an agent upon 
whom good service may be made. The evidence 
shows th a t th is case is en tire ly  different from  La  
Bourgogne (8 Asp. Mar. Law Cas. 462 ; 79 L . T. Rep. 
331 ; (1899) P. 1 ; affirmed sub. nom. La Compagnie 
Générale Transatlantique v. Thomas Law and Co., 8 
Asp. Mar. Law Cas. 550 ; 80 L . T. Rep. 845 ; (1899) 
A. C. 431).

Pilcher for the p la in tiffs.— The test is whether the 
agents had au thority  to  make contracts fo r the 
defendants or whether what they d id  merely 
amounted to  entering in to  contracts, a ll the terms 
o f which were already form ulated by the defendants,

w ithou t any au tho rity  to  vary  or a lte r such terms r 
(see The Thames and Mersey M arine Insurance 
Company v. Societa d i Navagazione a Vapore del 
Lloyd Austriaco, 12 Asp. Mar. Law Cas. 491 ; 111 
L . T. Rep. 97). In  th is  case i t  is subm itted tha t 
Messrs. Escombe, McGrath, and Co., were the 
persons who were rea lly  entering in to  contracts on 
behalf o f the defendants.

W illm er replied.
[Reference was also made to  : Saccharin Corpor

ation v. Chemische Fabrik Van Heyden A/G. (104 
L . T. Rep. 886 ; (1911) 2 K . B. 516), Okura and 
Company v. Forsbacka Jemverks A /B . (110 L . T. 
Rep. 464 ; (1914) 1 K . B. 715), Alison  v. The W. A. 
Sholten (6 Asp. Mar. Law Cas. 244 ; 1887, 58 L . T. 
Rep. 91 ; 13 Prob. D iv . 8), Dunlop Pneumatic Tyre 
Company Lim ited  v. A/G. fü r  M otor und Molor- 
fahrzeubau vorm. Cudell and Co. (86 L . T. Rep. 472 ; 
(1902) 1 K . B. 342), and Nutter v. Messageries 
M aritimes (54 L . Jour. Q. B. 527).]

Cur. adv. nuit.

Oct. 31, 1932.— Langton, J.— This is a m otion to 
set aside a w r it  and the service o f the w r it  on the 
ground th a t the defendants, the East Asiatic 
Company L im ited , are not resident w ith in  the 
ju risd iction , and th a t the service th a t has been 
made upon Messrs. Escombe, McGrath, and Co., is 
not therefore a good service. I  have delayed giving 
m y judgm ent in  the case, not because I  fe lt any 
great doubt about it ,  bu t p a rtly  on account o f the 
business o f the court the week before last, and 
circumstances over which I  had no contro l last week.

The case belongs to  a certain class, b u t i t  is not a 
d ifficu lt example o f th a t class. I t  has been clearly 
argued on both sides, bu t the evidence in the case 
has been from  one side only. That does not a t a ll 
mean to  say th a t the evidence was a t a ll one way. 
As Mr. Pilcher pointed out, there were a good many 
things which pointed in  his favour, and th a t made 
one feel th a t the evidence was a ll the more candid 
and a ll the more reliable for the purpose o f this 
court. The evidence was in  two affidavits, the first 
o f which was by Mr. M. V. B. McGrath, a member 
o f the firm  o f Messrs. Escombe, McGrath, and Co., 
o f 13, Fenchurch-avenue, in the C ity  of London. 
He says th a t “  the East Asia tic Company, the 
defendants in  th is  action, are a foreign corporation 
carrying on business a t Holgersgade 2, Copenhagen. 
They have no residence, office, or place o f business, 
registered or otherwise, a t 13, Fenchurch-avenue. 
The firm  o f Escombe, McGrath, and Co., are 
ship and insurance brokers, and carry on the 
business o f fre ight and passenger agents a t 13, 
Fenchurch-avenue. In  the course o f th is  business 
m y firm  act, and have acted for about th ir ty  years, 
as agents fo r the East Asiatic Company. They 
also act as fre ight and passenger agents for several 
other foreign steamship companies. Beyond the 
ordinary duties o f shipbrokers, such as thé booking 
o f fre ight and the issue o f passenger tickets, my 
firm  transacts no business and has no authority 
to  transact business or enter in to  contracts on 
behalf o f the East Asiatic Company or o f any other 
company. The rates o f fre ight and the passenger 
fares are fixed by the East Asiatic Company. B ills  
o f lading and passenger tickets are supplied to  my 
firm  on forms prepared by the East Asiatic Company 
and printed in  Denmark. Such b ills  o f lading 
and passenger tickets are invariab ly  signed by 
m y firm  as agents only, and they constitute or 
evidence contracts on ly w ith  the East Asiatic 
Company. The terms o f the b ills  o f lading specific
a lly  provide th a t questions arising thereunder shall 
be governed by the law o f Denmark, and shall be



ASPINALL’S MARITIME LAW CASES. 353

Ad m .] The Lalandia. [A d m .

decided in  Copenhagen. . . . The name o f
m y firm  is the on ly name appearing on the doors 
o f the firm ’s offices a t Fenchurch-avenue, bu t upon 
the windows o f the ground floor the firm ’s name is 
exhib ited as agents fo r the East Asia tic Company 
L im ited , together w ith  the names o f other foreign 
shipping companies. Upon a w indow o f the 
basement the name o f the East Asiatic Company 
is exhib ited, together w ith  a copy o f th a t company’s 
house flag, and upon the adjoining windows are 
the names o f other foreign steamship companies 
for whom m y firm  act as agents. The le tte r paper 
used by m y firm  when transacting any agency 
business states thereon the names o f the various 
shipping companies for whom they are agents. 
Save as hereinbefore set out, m y firm  are in no way 
connected w ith  the East Asiatic Company. They 
have no concern w ith  the management o f tha t 
company nor any financial interest or share or 
holding therein. The only remuneration received 
by m y firm  from  the East Asiatic Company is the 
customary agent’s commission on freights and 
passage money received, and brokerage. The East 
Asiatic Company is in  no way concerned in  the 
management o f my firm ’s office. The rent o f the 
office is pa id by m y firm , and the staff employed in 
i t  are a ll the servants o f m y firm . On the 30th 
Aug. 1932 I  was handed a copy o f the w r it  o f 
summons in  th is  action by a representative of 
Messrs. Lawrence Jones, and Co., the p la in tiffs ’ 
solicitors, who stated th a t the w r it  was served upon 
me as representing the East Asiatic Company. I  am 
advised, and ve rily  believe, th a t neither 1 nor my 
Hrm is the representative o f the East Asiatic 
Company L im ited  in  th is  country fo r the purpose 
o f the service o f legal process. Neither I  nor my 
firm  is the head officer or clerk o f the East Asiatic 
Company, nor is any head officer or c lerk o f tha t 
company resident a t 13, Fenchurch-avenue. X 
respectfully subm it th a t the East Asiatic Company 
does no t reside or carry on business a t 13, Fenchurch- 
avenue, and th a t the service o f the w r it  upon me 
was irregular and should be set aside. I  fu rther 
subm it th a t the w r it  was in  its e lf bad in  th a t the 
address o f the Asiatic Company was not correctly 
stated therein. The address stated, namely, 13, 
fenchurch-avenue, is not the address o f the East 
Asiatic Company bu t o f the firm  o f Esoombe, 
McGrath, and Co.”

This a ffidav it is supplemented by M r. Christian 
fre d e rik  Joachim Schmiegelow o f Holbergsgade 2, 
Copenhagen, a managing director o f the East 
Asiatic Company L im ited , in  which he says :
' The East Asia tic Company L im ited  is a corpora

tion  registered under the laws o f the K ingdom  of 
penm ark and carries on business as shipowners, 
being owners o f the m otor vessel Lalandia. Branch 
°ffices are m aintained by  the company a t Singapore 
and Bangkok. A t  a number o f ports and places 
the company has established its  own agencies. A t 
ether ports in  the world the company does not have 
an agency o f its  own, bu t employs a local firm  or 
company to  act as its  agents and to  transact agency 
business on its  behalf. The company employs the 
arm o f Escombe, McGrath, and Co. to  act as one of 
its agents in  the U n ited Kingdom. That firm  is 
eue o f the company’s agents fo r the booking of 
freight, the issue o f passenger tickets, and fo r the 
ordinary purposes fo r which ship’s brokers are 
uorrnally employed. For the services rendered by 
them the said firm  receives from  the company only 
the customary agent’s commission and brokerage, 
have as aforesaid, the East Asia tic Company is in 
uo way connected w ith  the firm , is in  no way con
cerned in  its  management or in  the maintenance of 
'ts offices. I  have read the a ffidavit sworn by Mr. 
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McGrath and confirm  what is therein stated w ith  
regard to  the relationship between the East Asiatic 
Company and Messrs. Escombe, McGrath, and Co. 
The only business transacted in  the United Kingdom 
on behalf o f the East Asia tic Company is the agency 
business transacted as set ou t in  the affidavit. 
The East Asiatic Company has no residence, office, 
or place o f business o f its  own in  the U n ited K ingdom .
I t  has no registered address anywhere w ith in  the 
United Kingdom  such as provided fo r by sect. 344 
o f the Companies A c t 1929. I t  has no employees 
or servants o f its  own resident anywhere w ith in  the 
United Kingdom. The East Asiatic Company has 
never represented th a t i t  resides or carries on business 
in  the United K ingdom or th a t the office o f Messrs. 
Escombe, McGrath, and Co. is its  own office. Nor 
has the company ever held out th a t Messrs. Escombe, 
McGrath, and Co. are its  representatives except for 
the purposes described in  th is  a ffidavit. . . .  I  
subm it th a t the w r it  in  th is  action is bad, and th a t 
the service upon Mr. Myles McGrath was irregular 
and should be set aside because Mr. McGrath is not 
the head officer or clerk o f the East Asiatic Company 
L im ited , and because the company does not reside 
or carry on business w ith in  the United K ingdom .”

I t  is interesting to  note as is shown by the b ill 
o f lading exhibited by the East Asia tic Company 
th a t th a t company has offices o f three kinds. I t  
has its  own head offices and branch offices. I t  has 
head offices a t Copenhagen w ith  branch offices a t 
Singapore and Bangkok, and a second class o f 
agency in  various other parts o f the world. Then 
i t  has a th ird  class o f agents, and i t  is under th is  
th ird  class th a t Messrs. Escombe, McGrath, and Co. 
rank. They are agents fo r London, Middlesbrough, 
and Manchester.

Now th a t is the evidence p u t forward by  these 
two affidavits, and i t  is on th a t evidence th a t th is  
case fa lls to  be decided. I t  appears from  the result 
o f a ll the cases o f th is  class tha t each case is a 
question o f fact to  be decided upon the evidence. 
B u t both counsel a t various times when one tried  
to  press the m atter reminded me th a t I  oannot 
speculate in  the m atter, bu t m ust take the facts 
and make m y decision upon them, and th a t is what 
I  am endeavouring to  do. Now when one comes 
to  look a t the various cases quoted fo r guidance one 
is a l i t t le  puzzled because the various authorities 
to  whom one must pay the greatest respect have 
provided some varied tests. I  am not suggesting 
th a t those tests are necessarily contradictory, bu t 
they are a l i t t le  puzzling in  th a t they are o f a very 
various nature. There does not appear to  be, so to  
speak, any guiding or acid test o f th is  particular 
m atter. The last th ing  I  want to  do is to  endeavour 
to  supply a fu rthe r test which would necessarily 
have less au thority , and would probably have a 
great deal less c la rity , and, therefore, I  have 
endeavoured to  read these authorities and apply 
them  as best I  can, and make m y finding o f fact 
on such guidance as I  can find  in  the application 
o f various tests.

The cases fa ll in to  tw o classes— cases o f ships’ 
agents such as th is , and cases which are no t cases 
o f ships’ agents. Taking the second class firs t, 
personally, I  can get very l i t t le  guidance a t a ll from  
the second class. There are two more o r less leading 
cases on the m atter, and they are, respectively, the 
case o f the Saccharin Corporation v. Chemische 
Fabrik  Von Heyden A /G  (104 L . T. Rep. 886 ; 
(1911) 2 K . B. 516), and the case o f Okura and Co. 
v. Forsbacka Jemverks A /B  (110 L . T . Rep. 464 ; 
(1914) 1 K . B. 715).

I  get very l i t t le  guidance fo r purposes o f th is  case 
from  those tw o cases, because i t  seems to  me th a t 
each o f them  falls very clearly and decisively upon

zz
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one side or the other o f the d iv id ing  line. In  the 
Saccharin Corporation ease the defendants were 
carrying on business through an agent a t the agent’s 
office, while the defendants were resident ou t o f the 
ju risd ic tion , b u t I  feel very l i t t le  surprise a t the 
decision, because when one comes to  look a t the 
agent we find  th a t he was a gentleman who had no 
other business a t a ll except the agency fo r th is 
company and one other, and he had very consider
able discretion as fa r as one can see in  dealing w ith  
contracts fo r the company fo r whom he was acting 
as agent. Therefore, i t  was no t surprising in  the 
circumstances to  find  th a t Lo rd  M oulton and 
Farwell, L .J . came to  the unhesitating view  th a t 
the company was resident in  th is  country through 
the agent. Vaughan W illiam s, L .J . took a some
w hat differing view, b u t i t  appears to  me as a strong 
case in  favour o f the m a jo rity  decision, though 
Vaughan W illiam s, L .J . d id  not rea lly  differ from  
the others. B u t i t  is a simple case, and does not 
give me much assistance. In  the Okura case, the 
facts were strongly the other way, and, therefore, 
i t  is no t surprising th a t the decision went the other 
way, because in  th a t case the company th a t was 
alleged to  be acting as agent had no k ind  a f au thority  
to  enter in to  any contract on behalf o f the defendant, 
bu t were merely a k ind  o f advance agent who 
obtained orders and subm itted them  to  the defend
ants fo r approval.

In  the words o f Lo rd  W renbury, the agents acted 
on ly as agents in  the manner indicated, and they 
had no contro l over the way the defendants did 
the ir business and no au thority  in  making contracts, 
and so i t  would have been d ifficu lt to  say th a t the 
foreign corporation in  th a t case was either resident, 
which is the word in  the rule, or “  here ”  as is 
sometimes said in  argument as a way o f expressing 
th a t the company is resident w ith in  the rule. 
Again, to  pursue Lo rd  W renbury, who made th is  
subject pa rticu la rly  his own, we have to  see whether 
the foreign corporation are doing th e ir business here 
by a person or through a person, and th a t is one of 
the tests th a t he applies to  th is  class o f case—th a t 
they should be doing the business in  order to  be 
resident by a person and not through a person. 
Lord  Phillim ore says the im portan t d istinction 
between the tw o eases is th a t in  the Saccharin 
Corporation case, the agent in  London had au thority  
to  enter in to  contracts fo r the foreign corporation 
w ith ou t subm itting orders to  them  fo r approval, 
whereas in  the present case the agents have not tha t 
au thority , and the ir du ty  is sim ply to  subm it to  the 
defendants, and u n t il they have signified the ir 
approval no contract can be brought in to  effect at 
a ll. There again Lord  Phillim ore seems to  be 
adopting something o f the same test as Lord  
W renbury, and to  say th a t in  th a t particu lar case 
the agent was no t a company whose work could be 
said to  bring the foreign company w ith in  the area 
o f the rule.

Now, passing from  th is  class o f case to  the 
shipping agent class, we have firs t o f a ll a case which 
seems to  me to  be he lp fu l and au thorita tive , and 
upon which I  can rely, and th a t is the case o f The 
Princesse Clementine (8 Asp. Mar. Law Cas. 222 ; 
75 L . T. Rep. 695 ; (1897) P. 18). In  th a t case the 
agent had offices in  Fenchurch-street which they 
had taken in  the ir own name and paid rent. Lord 
Gorell in  dealing w ith  th a t case says th is  : “  In  
a popular sense no doubt the business o f the 
defendant corporation is carried on by the corpora
tion  in  England, b u t not in  the eye o f the law. 
I t  seems to  me th a t the business carried on here is 
th a t o f an agent fo r the other corporation, and i t  
follows th a t the person upon whom the service 
was made was the servant o f the agent and not o f

the corporation.”  In  th a t case i t  appears th a t the  
rent o f the offices was not charged against the  
defendants, bu t the agent received a commission 
on freights and was paid a fixed annual allowance 
fo r doing its  business, and i f  anything i t  seems to  
me th a t the case was a l i t t le  stronger against the 
defendants than the case w ith  which I  am now 
dealing. The agents were paid a fixed annual allow
ance fo r doing the defendants’ business, bu t tha t 
is not the case here. They are on ly paid the 
ord inary brokers’ commission. However th a t may 
be, the case I  have mentioned is nearer to  th is  one 
than any I  have been able to  find, and Lord  Gorell 
seems to  have dealt w ith  the m atter w ith  no doubt 
a t a ll.

The main d ifficu lty  o f th is  class o f case is to  be 
found in  one example much relied upon by Mr. 
P ilcher, the case o f Thames and Mersey M arine  
Insurance Company v. Societa d i Navagazione a 
Vapore del Lloyd Austriaco (12 Asp. Mar. Law 
Cas. 491 ; 111 L . T. Rep. 97). This action was a 
case th a t went to  the Court o f Appeal, and the 
judgm ent was given in  a w ritten  form  by Lord 
W renbury, who made some very luc id  observations, 
and I  th in k  made a fu rthe r attem pt to  deal w ith  
the circumstances from  a general po in t o f view, 
and la id  down some guidance fo r the future. The 
test so fa r as one can find i t  in  his judgm ent is given 
a t p. 98 o f 111 L .T . Rep. I t  is th is. He says tha t 
the test in  each case is to  find the answer to  the 
fo llow ing question : “  Does the agent in  carrying 
out the foreign corporation’s business make a 
contract fo r the corporation or does the agent in 
carrying out his own business sell a contract for the 
foreign corporation. In  the form er case the foreign 
corporation is, and in  the la tte r case is not, carry
ing on business a t the agent’s premises. Messrs. 
Marcus Samuel and Co. are an example o f the former 
and Messrs. Thomas Cook o f the la tte r.”  He does 
no t endeavour to  lay  down a test fo r every k ind  of 
foreign corporation and does not a ttem pt to  lay 
down a rule to  apply universally. M r. Pilcher 
relied upon th a t case because he said th a t Marcus 
Samuel and Co. were acting in precisely the same 
way in  th a t case as Messrs. Escombe, McGrath, 
and Co. were acting here, and there was a good 
deal to  be said fo r his presentation o f the facts. 
The antithesis noted by Lord  W renbury is between 
Messrs. Marcus Samuel and Co. and Messrs. Thomas 
Cook and Co., and i t  is based upon these circum 
stances. Messrs. Marcus Samuel and Co. were the 
general agents o f the company in  London, whereas 
Messrs. Thomas Cook and Co. were on ly one of 
several tic ke t agents who had the r ig h t to  sell 
tickets for the shipping line. Therefore, Lord 
W renbury pointed out th a t you had in  one case a 
corporation th a t could be called agents, whereas 
the other was a mere ticke t agency. B u t he says 
th a t the antithesis is between an agent who makes 
the contract and an agent who sells a contract. 
Messrs. Thomas Cook and Co. fe ll under the la tte r 
class, because they on ly sold tickets or contracts 
fo r the foreign company. B u t i t  is a l i t t le  d ifficu lt 
to  fo llow  what exactly Messrs. Marcus Samuel and 
Co. did. According to  the recita l o f the facts they 
issued tickets and made contracts fo r the carriage 
o f passengers and luggage and goods and booked 
fre igh t for the goods fo r the defendants’ steamships- 
So fa r they d id  nothing much more than Messrs. 
Thomas Cook except th a t they booked fre ight for 
goods, whereas there is nothing to  show th a t Messrs. 
Thomas Cook had any activ ities in th a t direction. 
Then the recita l goes on to  state tha t, besides re
ceiving commission fo r fre igh t and tickets, Messrs. 
Marcus Samuel and Co. received a small sum f° r 
postage and a substantial payment per annum
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fo r rent, clerks, and office expenses, and, therefore, 
i t  seems to  me tha t they differed largely from  the 
position o f Thomas Cook and Co. and also from  the 
position o f Messrs. Kscombe, McGrath, and Co., in  
the  present case.

I t  may not be an acid test or an actual test tha t 
Lord  W renbury has la id  down as to  the making 
and selling o f contracts, bu t i t  is im portan t tha t 
we find Messrs. Marcus Samuel and Co. receive a 
salary for ren t and clerks and expenses, whereas 
Messrs. Escombe, McGrath, and Co. receive nothing, 
o f the k ind  and are merely brokers carrying on 
th e ir  own business and receiving a commission for 
work done from  the East Asia tic Company and 
other companies. To pursue the Thames and 
Mersey case, there were tw o special desks allotted 
to  the defendants’ business, and th a t is foreign 
to the present circumstances. The agents were 
a llo tted  a lim ited  number o f berths on the steamer, 
but apart from  th is they could not a llo t berths and 
take freights w ithou t telegraphing to  the defend
ants. Therefore they are not very different from  
Messrs. Escombe, McGrath, and Co. In  the Thames 
•and Mersey case special notepaper and forms were 
used by the agent when transacting the defendants’ 
business, bu t I  do not find th a t in  th is  case.

W ell, now, applying th a t case as best I  can to 
the present circumstances, and agreeing, as I  do, 
th a t there are many general features o f s im ila rity ,
I  th in k  there are m any features o f differentiation, 
and when one comes to  apply the test o f Lord  
W renbury— making or selling contracts— i t  appears 
to  me th a t Messrs. Escombe, McGrath, and Co. 
are people who sell and do not make contracts on 
behalf o f th is  company. I t  m ay be, o f course, th a t 
the recita l o f facts in  the Thames and Mersey case 
is somewhat short, and the apparent discrepancy 
between Lo rd  W renbury’s test and the facts upon 
■which he based i t  m ay be found in  the omissions.
I  notice, fo r example, th a t in  his judgm ent Lord 
W renbury says th a t the le tte r o f appointment o f 
the 29th Oct. 1904 constituted the firm  general 
agents fo r the company a t 5 per cent, commission 
°n  tickets sold, and 2 per cent, on tickets sold 
by other agencies, and th a t a sum o f 4801. a year 
"was pa id fo r rent, clerks, and office expenses. 
Therefore, there was a good deal o f evidence in 
the  Thames and Mersey case which differed some
w hat w ide ly from  the evidence in  th is  case.

Now, tak ing  these various tests— the test o f 
•Raking or selling contracts, and the test o f Lo rd  
W renbury in  the Okura case o f whether they are 
acting by a person or through a person, and the 
various values th a t have to  be given to  whether 
the rent is pa id by the foreign corporation or 
"Whether the agent in  th is  country has the rig h t 
o r not to  make any independent contract and has 
any discretion o f his own— applying a ll these 
yarious tests as best I  can to  the present case, 
*t seems to  me th a t Messrs. Escombe, McGrath, 
and Co. fa ll upon the side o f the line o f agents who 
carry on th e ir own business and not the business 
° f  the foreign corporation. I  do not pretend th a t 
any o f the cases are overwhelm ingly clear, and one 
has to  do the best one can w ith  the facts as they 
are, bu t, so fa r as I  can see the d iv id ing  line in  
cases o f th is  class, I  am clear th a t Messrs. Escombe, 
McGrath, and Co. fa ll upon the side o f people who 
have a wide business o f th e ir  own and who, in  the 
course o f i t ,  transact business as agents fo r a number 
° r  foreign firms o f which the East Asiatic Company 
are one. I  was informed in  the argument th a t the 
L ^s t Asia tic Company provided a large proportion 

' th is agent’s business or a large proportion of 
the ir foreign steamship business. That m ay be 
*he case, and I  cannot speculate upon a m atter

upon which I  have no evidence on oath. Nor am 
I  certain th a t i t  is a circumstance th a t ought to  
weigh strongly. I  have to  make up m y m ind 
whether the foreign corporation is rea lly here, in 
the sense th a t i t  has somebody doing its  business 
here who is not doing p rim a rily  his own business, 
and I  th in k  Messrs. Escombe, McGrath, and Co., 
on the evidence in  the case, and upon the facts, are 
p rim a rily  doing the ir own business, which was 
on ly in  a secondary sense the business o f the East 
Asiatic company. Therefore, the m otion w ill 
succeed, and the w r it  w i l l  be set aside and the service 
o f the w r it  also, w ith  costs.

Solicitors fo r the p la in tiffs, Lawrence Jones 
and Co.

Solicitors fo r the defendants, Thomas Cooper 
and Co. ______

P R I Z E  C O U R T .

J u ly  19, 20, and Oct. 20, 1932.

(Before L o rd  Merrivale , P.)

The Bathori. (a)

Prize— In te rn a tion a l law— Enem y vessel cap
tured and sunk w h ils t proceeding under safe 
conduct— H u ng a ria n  owners carry ing  on busi
ness at F ium e— Status o f F ium e— “  N ationa ls  
o f fo rm er K ingdom  o f H u ng ary  ” — Treaty o f 
T ria n o n , arts. 53, 232.

The p la in t if fs , an I ta lia n  company, claimed  
damages in  respect o f the loss o f the ir steamship
B., which was captured and subsequently sunk 
in  the A tla n tic  on the 1st Sept. 1914 by one 
o f H is  M ajesty 's  ships, w h ils t sa iling  under a 
safe conduct granted by the French and counter
signed by the Great B r ita in  authorities.

I n  Sept. 1914 the p la in t if fs  were an H u ng a ria n  
company registered in  Budapesth and carry ing  
on business at F ium e , then, and u n t il 1918, a 
H u n g a ria n  po rt. I n  1920 the p la in t if fs  had 
become dom iciled in  F ium e , which at the date 
when the T reaty o f T r ia n o n  between the A llie d  
Powers and H u ng a ry  was signed in  1920 was 
in  the occupation o f Gabriele d 'A n nun z io , who 
had procla im ed him self d ic ta tor. Subsequently , 
F iu m e  was declared by the I ta l ia n  and Yugo
s la v ia n  Governments to be a free and inde
pendent po rt. I t  was later fo rm a lly  annexed 
to I ta ly .

B y  art. 232 o f the T reaty o f T r ia n o n  the Powers 
reserved “  the rig h t to re ta in  and liqu idate a ll 
property  rights and interests ”  which belonged 
at the date o f the coming in to  force o f the Treaty  
to “  nationals o f the fo rm er K ingdom  o f 
H u n g a ry  or companies controlled by them ”  
w ith in  the territories or under the control o f 
those Powers.

H e ld , (1) that the B . having been granted im m u n ity  
was sunk by an act o f w a r contrary to the terms 
o f the g rant o f safe conduct, and that therefore 
a c la im  resulted to the owners to recover her 
value as soon as the ir d isa b ility  to sue by 
reason o f the state o f w a r had been removed ; 
but (2) that the H u n g a ria n  Government had

(a) Reported by Geoffrey H utchinson, Esq., Barrister-
at-Law.
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power to b ind  the citizens o f F ium e  by 
the T reaty o f T r ia n o n ; that the p la in t if fs  
were “  nationals o f the fo rm er K ingdom  o f 
H u n g a ry  ”  or a company controlled by such 
nationals, and that the ir c la im  was w ith in  
the scope o f art. 232 o f the Treaty, and there
fo re  fa iled .

Action in prize.
The p la in tiffs , A dria  Societa Anonima di 

Navigazione M arittim a , an Ita lian  company, and 
the master and crew o f the steamship Bathori, 
claimed from  H .M . Postmaster-General and Captain 
Percival H enry W arleigh, R .N ., damages occasioned 
by reason o f the wrongful capture, seizure, loss, 
and destruction on the high seas on the 1st Sept. 
1914 o f the Bathori by H.M.S. M inerva, under 
command o f the defendant, Captain Warleigh, 
w h ils t the Bathori w ith  the licence o f the B ritish , 
French, American, and Spanish Government 
authorities was proceeding from  Havre to  Vigo.

The p la in tiffs  by the ir pe tition  alleged th a t 
w h ils t the Bathori, then owned by a Hungarian 
company, was sailing to  Vigo under a safe conduct 
granted by the French authorities and counter
signed by the B ritish  Consul-General a t Rouen, 
she was w rongfu lly and w ithou t probable cause 
captured and sunk by H.M.S. Minerva. I t  was 
alleged by the defendants in  the ir answer th a t 
the sinking o f the Bathori was justified by her 
suspicious conduct. A t  the tr ia l th is defence was 
no t argued, and i t  was adm itted th a t the Bathori 
had not forfeited her safe conduct. I t  was, how
ever, contended th a t the sinking o f the Bathori 
was an independent act o f the commander o f
H.M.S. M inerva, g iv ing no r ig h t o f redress ; and 
th a t by reason o f the provisions o f the T reaty  of 
Trianon, between the A llied  and Associated 
Powers and Hungary, signed on the 4 th  June 1920, 
any r ig h t to  the re lief claimed by the p la in tiffs 
was, in any case, barred.

The facts and arguments o f counsel fu lly  appear 
from  the judgm ent o f Lord  Merrivale, P.

Stuart Bevan, K.C. and Sir R. Askc, fo r the 
p la in tiffs.

S ir Boyd M errim an, K.C. (S.-G.), and Hubert 
H u ll, fo r the defendants.

The fo llow ing authorities were referred to  by 
counsel during th e ir arguments (Rothschild v. 
Adm inistrator of Austrian Property, 130 L . T. Rep. 
175 ; (1923) 2 Ch. 542 ; Groedel v. Adm inistrator of 
Hungarian Property, 1927, 44 Times L . Rep. 65 ; 
The Acteon, 1815, 2 Dods, 48 ; The Blonde, 15 Asp. 
Mar. Law  Cas. 461 ; 126 L . T. Rep. 769 ; (1922)
1 A. C. 313 ; and A ustin  F ria rs  Steam Shipping 
Company v. Strack, 10 Asp. Mar. Law Cas. 70 : 
93 L . T. Rep. 169 ; (1905) 2 K . B. 315).

Cur. adv. vult.

Lord Merrivale, P ., read the follow ing ju dg m en t:
The p la in tiffs  respectively sue as the owners and 

the master and crew o f a cargo vessel, the steamship 
Bathori, which, on the 1st Sept. 1914— in  the early 
days o f the Great W ar— was captured and sunk at 
sea as an act o f war in the A tla n tic  some th ir ty  
miles off Vigo by H.M.S. M inerva, under the com
mand o f the defendant, Captain Percival Henry 
Warleigh, R.N.

B y  consent the hearing before me was lim ited  
to  tw o specific matters, w ith  which I  shall presently 
deal.

The case presents various remarkable features, 
apart from  the fact th a t i t  comes here as a case in

prize commenced in  1930 in  respect o f an alleged 
wrong suffered in Sept. 1914.

The vessel in  question, when she was captured 
and sunk, was an enemy ship proceeding in ballast 
on a voyage from  Havre to  Vigo under a grant 
o f safe conduct made by the French Naval 
authorities and countersigned and confirmed on 
behalf of, among other Powers, Great B r ita in — 
France and Great B rita in  being then at war w ith  
Austria-Hungary.

I t  is adm itted on behalf o f the defendants tha t, 
contrary to  the view then taken by the defendant, 
Captain W arleigh, the safe conduct had not been 
forfe ited and was in force a t the tim e the Bathori 
was sunk.

The Bathori was a ship o f 2223 tons gross register 
English b u ilt in  1892, the property o f Hungarian 
owners, a societa anonima, incorporated and duly 
registered in 1881 a t Budapest as a company 
carrying on its  business a t and from  Fiume, then a 
Hungarian port. A t  the tim e when the Bathori 
was sunk, and u n til 1920, her owners remained so 
incorporated and registered. The pla in tiffs say 
in the ir pe tition  th a t “ on the 8th Dec. 1919 by 
resolution o f the shareholders the name o f the 
societa was changed . . . the registration o f the 
societa a t Budapest was cancelled and the societa 
was and s till is registered a t Fiume only ”  ; but 
th is  statement is qualified, as follows, in the agreed 
statement o f facts : “  From  the 28th Dec. 1918 
u n til the 20th A p r il 1920, the domicile o f the 
principal offices o f the societa was a t Budapest 
and Fiume, and from  and a fte r the 20th A p r il 1920 
the domicile o f the principal office . . . was at
Fium e on ly .”

A n outstanding question in  the arguments a t the 
hearing o f the case was th a t o f the national and 
in ternationa l status o f Fium e a t various periods, 
during and after the W ar, and the effect o f such 
status upon the position and claims o f the claimant 
societa.

From  an early period in  the W ar Fiume was 
marked ou t by the A llied  and Associated Powers as 
te rr ito ry  o f which Austria-Hungary would be 
deprived in  the event o f the defeat o f th a t Power, 
and its  disposal was u ltim a te ly  decided a fter various 
hostile occupations by a complex series o f in te r
national compacts which have had as the ir u ltim ate 
result the incorporation o f Fiume in  the K ingdom 
o f Ita ly .

Under the W ar T reaty o f 1915, to  which the 
A llied  and Associated Powers were parties, i t  had 
been agreed th a t Fiume, i f  taken from  Hungary, 
would be handed over to  “  Crotia-Serbia and 
Montenegro,”  then apparently conceived o f as an 
autonomous sovereignty to  be established by process 
o f war. B y  the T reaty o f Trianon, which restored 
peace between Hungary and the Powers, and bears 
the date the 4 th  June 1920, Hungary renounced all 
r ig h t and t it le  over “  Fiume and the adjoining 
te rritories,”  and undertook “  to  accept the disposi
tions made in  regard to  these territories, particu
la r ly  in  so fa r as concerns the na tiona lity  o f the 
inhabitants, in  the treaties concluded for the 
purpose o f completing the present settlement.”  
These last-mentioned treaties are m anifestly those 
described in  certain articles o f the T reaty o f Trianon 
as “  to  be concluded.”

A t  the date o f the T reaty o f Trianon Fium e was 
not occupied or governed by any o f the Powers 
who were signatories o f the Treaty. In  Nov. 1918 
certain denizens o f the te rr ito ry  o f Fiume who 
asserted Yugoslav na tiona lity  had declared them 
selves a Yugoslav Council fo r its  adm inistration. 
In  Dec. 1918 an Ita lia n  Council contesting th is 
contro l had declared Fiume an independent po litica l
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un it. In  Sept. 1919 a belligerent force under the 
command o f Gabriele d ’Annunzio had taken control, 
w ithou t sanction o f the Ita lia n  Government. 
D ’Annunzio declared him self D ic ta to r, and he 
remained in  contro l a t the date o f the Treaty o f 
Trianon and u n t il a fter the conclusion o f the 
Treaty o f Rapallo, whereby in  J u ly  1921 I ta ly  and 
Yugoslavia w ith  the concurrence o f the Powers 
declared Fium e to  be “ a State having fu l l  libe rty  
and independence.”  Great B rita in , I ta ly , Hungary, 
and Yugoslavia were among the Powers which 
ratified th is  trea ty . U ltim a te ly  in  Jan. 1924 the 
Ita lia n  Government and the Yugoslav Government 
concluded an agreement whereby Yugoslavia recog
nised “  the fu l l  and entire sovereignty o f I ta ly  over 
Pin me,”  and as a consequence on the 16th March 
1924, H .M . the K ing  o f I ta ly  conducted the cere
monial act o f annexation whereby Fiume defin ite ly 
became Ita lia n  te rrito ry .

A  convention to  which I ta ly  and Yugoslavia 
Were parties was signed in  J u ly  1925 and du ly  
ratified, framed w ith  a view to  the settlements o f 
the rights o f denizens o f Fiume, as affected by the 
W ar and the consequent series o f treaties, and the 
m atter is dealt w ith  in  the fo llow ing artic le  :

“  N a tu ra l or ju rid ica l persons who have 
acquired w ith in  six months from  the date o f the 
en try  in to  force o f the present agreement the 
na tiona lity  o f either o f the high contracting 
parties shall be granted a ll the rights conferred 
by a rt. 249 o f the T reaty o f St. Germaine-en-Laye 
and art. 232 o f the T reaty o f Trianon respectively 
on nationals o f the former Austrian Em pire and 
nationals o f the former K ingdom  o f Hungary 
who have acquired a na tiona lity  o f an A llied  or 
Associated State in  accordance w ith  the p rov i
sions and w ith in  the tim e lim its  la id  down by the 
said Treaties.”

B y  an Ita lia n  roya l decree signed in  May 1927 i t  
bad been declared th a t “  bodies w ith  legal per
sonality including commercial companies having 
the ir head offices in  Fiume, and the incorporation 
° f  which is registered w ith  the competent authorities 

Fiume, are considered to  be Ita lia n .”  This, o f 
course, applies to  the p la in tiff corporation, and, in 
v*cw o f the admission o f the parties th a t from  and 
afte r the 20th A p r il 1920, the “  domicile o f the 
Principal office ”  o f the p la in tiff societa was at 
fbume several years before the commencement of 
mis action, the societa was, therefore, as i t  is now, 
an Ita lia n  corporation entitled to  assert a ll rights 
conferred by  a rt. 232 o f the Treaty o f Trianon on 

naturals o f the form er Austrian Em pire who have 
Acquired the na tiona lity  o f an A llied  or Associate 
state.”
,. Y °  reference was made before me to  the terms o f 

T reaty o f St. Germain-en-Laye.
The relevant provisions o f the T reaty o f Trianon 

‘ “ elude arts. 49, 53, 61, 63 ; arts. 161, 162 ; 
~Tart  V I I I . ,  Annex I I I .  ; a rt. 232, a rt. 233, 
‘v“ nex I I .  ; a rt. 246 and art. 360. 
o B y  a rt. 49 Hungary renounces in  favour o f 

Zecho-Slovakia certain rights over Austria-Hun- 
8arian te rrito ry .
p. y a rt. 53 she renounces a ll r ig h t and t i t le  over 

*Ume and the adjo ining territories, and undertakes 
accept disposition to  be made in  regard thereto 
consequential treaties, pa rticu la rly  in  regard to  

® na tiona lity  o f the inhabitants. 
t e ■ arts. 61 and 63 citizens o f the renounced 
e. r r it°ries are able to  obtain citizenship under the 

anged sovereignty subject to  certain options.
162 founds a r ig h t in the A llied  or Asso- 
Governments (and the ir nationals) to

reparations fo r the loss and damage to  which the y  
have been subjected as a consequence o f the War, 
and arts. 163-169 w ith  Annex I I I .  set fo rth  the 
process by which compensation shall be obtained. 
Under Annex I I I .  (1) the Hungarian Government 
agree on behalf o f themselves and so as to  bind 
a ll other persons interested to  cede to the A llied 
or Associated Governments the property in ”  a ll 
merchant ships . . . belonging to  nationals
o f the form er K ingdom  o f Hungary ”  ; (7) and 
under I I I .  (7) “  waive a ll claims o f any description 
against the A llied or Associated Governments 
and the ir nationals in respect o f the detention, 
employment, loss or damage o f any Hungarian 
ships or boats.”

A rt. 232 o f the Treaty, which is mentioned in 
the paragraph before cited o f the Fiume Con
vention signed on behalf o f I ta ly  and Yugoslavia 
in  J u ly  1925, declares th a t subject to  certain 
reservations “  the Powers reserve the r ig h t to  
reta in and liquidate a ll property, rights, and 
interests which belong a t the date o f coming in to  
force o f the present T reaty to  nationals o f the 
form er K ingdom  o f Hungary or companies con
tro lled by them, and are w ith in  the territories 
. . .  o f such Powers . . .  or under the control 
o f those Powers.”

A rt. 233, Annex I I . ,  provides th a t “  no claim 
o r action shall be made or brought against any 
A llied  or Associated Power or against any person 
acting on behalf o f or under the direction o f any 
legal au tho rity  or department o f the Government 
o f such a Power by Hungary or by any Hungarian 
national or by any national o f the form er K ingdom  
o f Hungary wherever resident in  respect o f any 
act or omission w ith  regard to  his property, rights, 
or interests during the war.”

A rt. 246 defines meanings fo r the terms “  H u n 
garian national ”  and “  national o f the form er 
K ingdom  o f Hungary.”

Under art. 360 Hungary undertakes “  not to  pu t 
forward d irectly  or ind irec tly  against any A llied  
or Associated Power signatory to  the present 
Treaty, any pecuniary claim based on events 
which occurred a t any tim e before the coming in to  
force o f the present T reaty ”  and the artic le con
tains th is  provision : “  The present stipu la tion
w ill bar completely and fina lly  a ll claims o f th is  
nature, which w ill be thenceforward extinguished, 
whichever m ay be the parties in  interest.”

So fa r as regards the provisions o f a ll the cited 
articles o f the Treaty o f Trianon i t  is proper to 
add th a t by an agreement concluded a t The Hague 
in  1930 the A llied and Associated Powers undertook 
as from  the coming in force thereof to cease to  
exercise under the T reaty o f Trianon rights o f 
retention and liqu ida tion  o f property, rights, and 
interests o f nationals o f the form er K ingdom  o f 
Hungary in  so fa r as such property, rights, and 
interests had not already been fina lly  disposed 
of. The consideration fo r th is is a lim ited  annual 
payment by the Hungarian State.

H aving referred to  the tenor o f the arguments 
raised a t the hearing, I  have considered a ll the 
provisions o f the T reaty o f Trianon to  which I  
have referred. As to  most o f them, however, i t  
may, I  th in k , be said they have less d irect bearing 
on the questions here a t issue than upon the 
general scope, in tent, and app licab ility  o f the 
T reaty as regards the rights and claims o f the 
p la in tiff societa.

Two specific questions have to  be determined 
on the present occasion. F irs t, was the sinking 
o f the Bathori, an act contrary to  an accepted 
obligation o f the B ritish  State which en titled  the
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owners, whenever they m ight again become com
petent suitors before a B ritish  tribuna l, to  come 
to  th is  court having ju risd ic tion  on prize and 
c la im  restitu tion  in  the value o f the vessel, w ith  or 
w ith ou t fu rthe r compensation ; or was i t  sim ply 
an act o f war warranted by in ternational law in 
respect whereof neither the B rit is h  officer who 
sank the vessel, nor the State whose commission 
he held, could be called in  question by legal pro
cess ? Secondly, assuming th a t the sinking o f 
the Bathori was a wrongful act, actionable in  th is 
court, by reason o f the terms, as regards Great 
B rita in , on which she was m aking her voyage, 
can an action in  prize be now maintained in  view 
o f the terms o f the T reaty o f Trianon whereby 
peace was concluded between Great B rita in  and 
Hungary.

As to  the question whether the sinking o f the 
Bathori as an act o f war while she was under safe 
conduct gave the owners a r ig h t o f suit to  recover 
her value under a w r it  in  prize, the terms o f the 
Hague Convention No. V I. o f 1907, were m ainly 
considered a t the hearing. I t  must not be fo r
gotten though, as long ago as the American W ar 
o f 1812, Lo rd  Stowell, then S ir W illiam  Scott, held 
th a t the un justifiable sinking o f an enemy ship 
which was sailing under safe conduct was an act 
in  respect whereof restitu tion in  value w ith  damages 
m ust be awarded under the ju risd ic tion  in  prize : 
(The Acteon, 2 Dods. 48, 51). The learned judge 
said th is  : “  The natural rule is, th a t i f  a pa rty  be 
un justly  deprived o f his property he ought to  be 
p u t as nearly as possible in  the same state as he 
was before the deprivation took place.”  Again, 
a fte r the Russian W ar o f 1854, D r. Lushington, 
as a judge o f the Court o f A dm ira lty , s ittin g  in 
prize, examined various cases (The T ro ija , 1854, 
1 Spink, 342 ; The Phoenix, 1854, 1 Spink 306), 
where the seizing or sinking o f enemy ships was 
alleged to  have taken place contrary to  the terms 
o f an Order in  Council o f H .M . Queen V ictoria  
which granted a lim ited  period o f safe conduct to 
enemy ships found in  B ritish  ports at the date 
o f the declaration o f war. D r. Lushington in these 
cases recognised the effective force o f safe conduct 
so given, and declared th a t a libera l construction 
ought to  be pu t upon a public document which 
declared the security o f belligerent rights. In  the 
present case there was safe conduct, and the enemy 
owner was entitled fo r the tim e being to  have i t  
observed.

As to  the more general question o f the effect of 
The Hague Convention No. V I.,  arts. 1 and 3 of 
th a t Convention were pa rticu la rly  relied upon by 
M r. Bevan fo r the p la in tiffs. He supported his 
argument by reference to  the judgm ent o f the 
P r iv y  Council in  The Blonde (15 Asp. Mar. Law 
Cas. 461 ; 126 L . T. Rep. 769 ; (1922) 1 A. C. 313). 
The Solicitor-General contended, on the other 
hand, as to  the articles so relied on, th a t they 
p la in ly  do no t in  the ir express terms apply to 
the sinking o f the Bathori. She was, he said, 
“  allowed to  depart freely ”  and “  to  proceed 
to  ”  a designated port, and subsequently was 
sunk on the high seas by “  the independent 
act ”  o f one o f his Majesty’s ships o f war. He, 
moreover, relied on some passages in  the judgm ent 
in  The Blonde as tending to  establish the case o f 
the Procurator-General under the second question 
which I  have stated.

A rt. 2 o f the Convention clearly does not apply 
to  the Bathori, which never was requisitioned and 
is not w ith in  the terms o f the judgm ent in  the case 
o f The Blonde.

A rt. 1, taken lite ra lly , would appear merely to 
enunciate a princip le— th a t when a merchant ship

belonging to  one o f the belligerent Powers is at 
the commencement o f hostilities in an enemy port, 
i t  is desirable th a t she should be allowed to  depart 
freely either im m ediately or a fte r a reasonable 
number o f days o f grace, and to  proceed after 
being furnished w ith  a pass direct to  her po rt of 
destination or any other po rt indicated to  her.

H is Majesty’s Government in dealing w ith  the 
Bathori purported to  act upon the principle so 
enunciated and “  allowed the vessel to  proceed 
a fte r being furnished w ith  a pass ”  on a voyage to 
a “  po rt indicated to  i t . ”  As to  the act o f war 
which sank the Bathori, i t  m ay have been an 
“  independent act ”  o f a naval officer acting w ith in  
his commission, bu t in  m y opinion i t  was an act of 
war, not o f piracy, and not o f mere c iv il strife , and 
as an act o f war com m itted by one o f the com
missioned officers o f the State i t  was a breach of 
the obligation accepted by the State.

The case o f The Blonde, i t  must fu rthe r be 
pointed out, arose under circumstances essentially 
different from  those o f the present case. She was 
an enemy ship— o f German ownership when seized 
and du ly  requisitioned under the terms o f art. 2 
o f the Convention— and the judgm ent decided tha t 
having been so requisitioned and lost At sea while 
so requisitioned her appraised value was prima  
facie  payable. Then arose the question whether, 
under the T reaty o f Versailles, whereby Germany 
made peace w ith  the A llied and Associated Powers, 
the sum representing th is  appraised value had been 
effectually made over by Germany to  Great B rita in  
so as to  be irrecoverable, notw ithstanding tha t 
between the events in question and the ratification 
o f the T reaty the owners o f the vessel had become 
citizens o f the free c ity  o f Dantzig.

W hether the “  safe conduct ”  or “  pass ”  under 
which the Bathori sailed be regarded as an act o f *  
sovereign State independently o f the Convention, 
or as an act o f the State on the footing o f the 
Convention, the result practically seems to  me to 
be th a t the Bathori, having been granted im m unity, 
was sunk contrary to  the terms o f the grant o f safe 
conduct, and th a t, therefore, a claim resulted t°  
the owners to  recover her value as soon as their 
d isab ility  to  sue by reason o f the state o f war had 
been removed.

The second question raised fo r determination 
here, as I  have said, is whether the owners o f the 
Bathori have cause o f action in  prize now, no tw ith 
standing the provisions o f the T reaty o f Trianon-

B y  Annex I I I .  o f the T reaty the Hungarian 
Government agree “  on behalf o f themselves and 
so as to  bind a ll other persons interested ”  to  cede 
“  the property in  a ll merchant ships belonging to 
the form er K ingdom  o f Hungary ”  ; Annex I I I -  f*-' 
waives “  a ll claims against the A llied  and Asso
ciated Governments and the ir nationals in  respeet 
o f the detention, employment, loss, or damage oi 
any Hungarian ships or boats ”  ; a rt. 232 reserved 
to  the Powers “  the r ig h t to  retain and liquidate 
a ll property, rights, and interests ”  which belonged 
a t the date o f the coming in to  force o f the Treat)' 
to  nationals o f the former K ingdom  o f Hungary ° f 
companies controlled by them  and “  which are 
w ith in  the territories . . .  o f such Powers • • ' 
or under the control o f those Powers ”  ; a rt, 23<-> 
Annex I I . ,  precludes a ll claims against an A llied o 
Associated Power, or any person acting on beha 
o f or under the direction o f any legal au tho rity  0 
department o f the Government o f such a Power, 
by any Hungarian national or by “  any national ' 
the form er K ingdom  o f H u n g a ry ”  in  respect ° 
“  any act o f omission w ith  regard to  his prope rty  
rights, or interests during the W ar ”  ; and h i 
a rt. 360 Hungary undertakes not to  pu t forwa
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* any pecuniary claim  based on events which 
occurred a t any tim e before the coming in to  force 
o f the T reaty,”  such stipulations to  bar completely 
and fina lly  a ll claims o f th is  nature “  whoever may 
be the parties in  interest.”

M r. Bevan and S ir Robert Aske contended th a t 
upon a s tr ic t construction o f Annex I I I .  (1) the 
Bathori was not a t the date o f the Treaty a merchant 
ship and so would not pass, and th a t the cla im  o f 
the p la in tiffs  is not a claim w ith in  the terms o f 
Annex I I I .  (7) in  respect o f the “  detention, em
ployment, loss, or damage o f any Hungarian 
ships or boats.”  On the la tte r po in t they relied on 
the decision in  Austin F ria rs  Steam Shipping 
Company v . Strack (10 Asp. Mar. Law Cas. 70 ; 
93L .T .  Rep. 169; (1905)2 K .B . 315). A s toa rt.23 2 , 
they argued th a t the r ig h t o f the p la in tiffs in  
respect o f the Bathori does no t come w ith in  the 
description “  property, rights, o r interests . . .
w ith in  the te rr ito ry  . . .  or under the contro l ”  
° f  Great B rita in . As to  the whole m atter, they 
Asserted th a t the T reaty o f Trianon could not and 
does no t bind the p la in tiffs  ; th a t they were not 
Hungarian nationals when the T reaty was con
cluded or indeed a t any tim e after October (or 
A lternatively December) 1918 ; th a t they were not 
w ith in  the scope o f the term  “  nationals o f 
fhe former K ingdom  o f Hungary ”  ; and tha t, at 
Any rate, upon the proper construction o f the 
various clauses, a corporation such as the pla in
tiffs  could not be held to  fa ll w ith in  the terms of 
the Treaty.

The Solicitor-General d id  no t press under Annex 
H i.  (1) fo r a decision th a t the Bathori was w ith in  
the terms o f the T reaty “  a merchant ship ”  to  be 
ceded by Hungary. Under Annex I I I .  (7) he sub
m itted  th a t the present cla im  is a claim  arising out 
° f  “  loss ”  o f a ship and so a waived claim. Under 
Art. 232 he contended th a t the p la in tiffs ’ claim in  
prize—the cause o f action now presented—falls 
Within the te rm  “  property, rights, and interests,”  
And therefore had passed from  the p la in tiffs  when 
these proceedings began. He insisted also th a t 
Ander art. 360 the cla im  is a pecuniary claim  o f 
UAtionals o f the former K ingdom  o f Hungary which 

no longer be p u t forward by  reason th a t a t the 
tim e o f the Treaty the p la in tiff societa was in  
contemplation o f in ternationa l law a p a rty  as to  
whose rights Hungary m igh t effectually agree. The 
*Ast-mentioned submission raises the whole question 
m  the status o f Fiume and its  denizens during the 
transitional period which ended, as before men
tioned, w ith  its  incorporation in  the K ingdom  o f 
I ta ly  ; and in  particu lar the power o f Hungary to  
deal w ith  the rights o f the p la in tiff societa, as 
}j? said to  have been done under the T reaty o f 
Trianon.

To id en tify  the sovereign au tho rity  which, 
^cording to  in ternationa l law and usage, could 
ucct or sanction changes in  the status o f Fiume 
nd its  denizens subsequently to  the tim e when 
Ac last Austria-Hungarian Governor departed is 

manifestly a serious task. This, I  th in k , may be 
palely premised— sovereign au tho rity  is involved 

the existence o f a civilised com m unity whether 
Uch com m unity is a separate national e n tity  or
rms pa rt o f a w ider State. I t  is undisputed and 

t , enis to  me indisputable, th a t u n t il late in  1918 
N e. Hungarian State was sovereign over Fiume • 
to^'t), r  Pa rty  Asserts any other sovereignty down 
tv  the tim e when the Hungarian authorities le ft 
c dme toward the end o f 1918. The Yugoslav 
a uUcil which asserted au tho rity  in  1918 had only 
in  I iinSitory existence- The Ita lia n  Council which 
Wli 6C‘ 1918 declared the independence o f Fiume, 

Atever the character or in ten t o f its  temporary

power, was in  Sept. 1919 displaced by force o f 
arms by d ’Annunzio, whose forcible occupation o f 
the area continued a t the date o f the T reaty o f 
Trianon and u n t il the subsequent T reaty o f Rapallo. 
I t  was under the la tte r T reaty th a t in  J u ly  1921 
Fiume became under in ternational sanction a State 
having “  fu l l  lib e rty  and independence.”

W hat is now in  question is whether a t the date 
o f the T reaty o f Trianon Hungary was entitled, 
under recognised principles o f in ternationa l law, 
to  bind citizens and denizens o f Fiume by the terms 
o f th a t Treaty, so th a t the articles now called in 
question m ust be regarded as valid.

A u thorita tive  legal decisions d irec tly  bearing on 
the m atter thus brought under consideration are, 
na tu ra lly  enough, hard to  find. Lo rd  Stowell in  
The Fama (1804, 5 C. Rob. 106) recognised th a t to- 
change the national character o f a place surrendered 
during war by an enemy something more than 
possession is required, and in  various American 
cases th is  princip le is clearly enunciated.

The American cases are au tho rity  fo r the view 
th a t a te rr ito ry  conquered by an enemy is not to  
be considered as incorporated in to  the dominions 
o f the conqueror w ithou t a renunciation or a trea ty 
o f peace or a long and permanent possession : 
(United States v. Hayward (1815), 2 Gall. 485, 501 
United States v. Rice, 1819, 4 Wheat. 246).

United States v. Hayward (sup.) is distinguished 
by one o f the well-known judgments o f Story, J. 
I t  raised a question during the Anglo-American W ar 
o f 1812-15 as to  whether U n ited States law as to  
the landing o f certain classes o f goods a t American 
ports was operative a t the po rt o f Castine in 
Massachusetts. The port, w ith  the surrounding 
d is tric t, had been captured and was being held by 
forces o f the B ritish  Government, and i t  was 
proclaimed by the Governor o f Nova Scotia to  be 
B ritish  te rrito ry . The judgm ent on appeal from  
the State Court o f Massachusetts delivered in  the 
U n ited States court by Story, J. contains a passage 
relevant to  the present inqu iry . “  B y  the conquest 
and occupation o f Castine,”  the learned judge 
said, “  the sovereignty o f the U n ited States over the 
te rr ito ry  was, o f course, suspended. . . . Castine, 
therefore, could not, s tr ic tly  speaking, be deemed 
a po rt o f the U n ited States ; for its  sovereignty 
no longer extended over the place. Nor, on the 
other hand, could i t  s tr ic tly  speaking be deemed 
a port w ith in  the dominions o f Great B rita in , for 
i t  had no t permanently passed under her sover
eignty. . . .  I t  could on ly be by a renunciation 
in  a trea ty  o f peace, or by a possession so long and 
permanent, as should afford conclusive proof, th a t 
the te rr ito ry  was altogether abandoned by its  
sovereign, or had been irre trievab ly  subdued, th a t 
i t  could be considered as incorporated in to  the 
dominions o f the B ritish  sovereign.”

There could not, I  th in k , be clearer proof in  
po in t o f fact o f the status o f Fium e in  1920 than 
tha t which is afforded by the T reaty o f Trianon 
itself. Great B rita in , I ta ly , the Serb-Croat-SIovene 
State, and Czecho-SIovakia required from  Hungary 
and accepted as a condition o f peace H ungary’s 
solemn renunciation o f a ll r ig h t and t it le  over 
Fiume and the adjo ining territories, and her under
tak ing to  accept the dispositions to  be made in  
regard to  these ten ito ries in  treaties to  be there
after concluded fo r the purpose o f completing the 
settlement.

No new sovereignty de facto or de ju re  had come 
in to  being in  Fium e when the Treaty o f Trianon 
was concluded on the 4 th  June 1920. Down to  
the 28th Dec. 1918 the p la in tiff societa was a 
Hungarian corporation pure and simple. Thence, 
t i l l  A p r il 1920, the corporation had principal offices.
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in  Budapest and in  Fiume. From  A p ril 1920 i t  
had its  seat in  Fiume only. Fiume, however, had 
no independent c iv il e n tity  u n t il J u ly  1921, when 
by  v irtu e  o f the powers reserved under the T reaty 
■of Trianon, I ta ly  and C/.echo-SIovakia established 
i t  as a Free State.

A ll th a t is necessary to  establish in  favour o f the 
Procurator-General the firs t o f the contested 
propositions, namely, th a t the p la in tiff owners o f 
the Bathori are w ith in  the terms o f the Treaty of 
Trianon, is to  show th a t they, a t the date o f the 
T reaty, were w ith in  the prescribed category 
“  nationals o f the form er K ingdom  o f Hungary or 
companies controlled by them ,”  as to  whose 
possessions under the contro l o f the A llied  and 
Associated Powers Hungary and the Powers could 
make agreements o f va lid  dispositive effect.

The judgm ent delivered by Lo rd  Sumner in 
The Blonde (15 Asp. Mar. Law Cas. 461 ; 126 L . T. 
Rep. 769 ; (1922) 1 A. C. 313, 338) contains a 
passage which seems to  me to  be in  po in t. There 
the claimants were citizens o f the newly created 
Free C ity  o f Dantzig, and the m atter in  question 
was th a t pa rt o f the T reaty o f Versailles which 
rendered th e ir ships liable to  be appropriated 
tow ard satisfaction o f the trea ty  obligations of 
Germany to  the A llied  and Associated Powers. 
“  I t  was urged,”  Lord Sumner says, “  th a t a 
Court o f Prize can condemn only as against an 
enemy subject. Conceding th a t the power is 
exercisable after the conclusion o f peace, i t  was said 
on ly  to  apply to  those whose allegiance or citizen
ship is the same as i t  was before th a t tim e, though 
peace has converted enm ity  in to  am ity  ; hence as 
against the subject o f a newly constituted State, 
though form erly they were German, the r ig h t to  
condemn has ceased. The contention was not 
rested on any au thority , nor was i t  explained why 
proceedings which were regular f io m  the beginning 
should be frustrated as against the captors by a 
s tipu la tion  in  the Treaty which does not deal w ith  
th e ir  rights bu t is directed to  another and very 
different object.”

The p la in tiff societii being found, as I  find  them  
to  be, w ith in  the class o f persons described in  the 
Treaty, i t  becomes necessary to  determine whether 
the suspended r ig h t to  cla im  compensation in  respect 
o f the sinking o f the Bathori, which they had in  
1914, comes w ith in  the words in  art. 232 o f the 
T reaty  : “  Property, rights, and interests w ith in  
the territories . . .  or under the contro l ”  
o f Great B rita in . W hether a c la im  in  prize can 
qu ite accurately be described as a chose in  action 
I  need not pause to  consider. As a chose in  action, 
and in  the legal sense “  property ”  i t  would have its  
lo ca lity  in  the State where the chose in  action 
could be enforced. The “  r ig h t,”  so long as i t  
subsisted, was a r ig h t in  respect o f an in ju ry  suffered 
on the high seas to  recover money in  th is  court 
which was irrecoverable elsewhere. I t  seems to  me 
clear th a t the claim  o f the p la in tiff societa in 
respect to  the sinking o f the Bathori falls w ith in  
the defin ition in  question and w ith in  the operative 
words o f a rt. 232.

On these findings i t  is conceded th a t the claim  for 
damages fails.

Solicitors fo r the p la in tiffs, Swepstone, Stone, 
Barber, and E llis .

Solicitors fo r the defendants, The Treasury 
Solicitor.

Court of §ufricature.
H I G H  C O U R T  O F  J U S T I C E .

K IN G ’S B E N C H  D IV IS IO N .

Thursday, Nov. 17, 1932.

(B efo re  Roche, J .)

O w ners o f Steam ship  A nastasia v . U gleexport 

C harkow . (a)

Charter-party— P rov is ion  o f ice-breakers— D u ty  
o f charterers —  Ice-breakers provided and 
subsequently w ithdraw n— C la im  fo r  demurrage 
— Onus o f proof.

A  charter-party provided that in  the event o f tlte 
load ing po rt being inaccessible by reason o f ice 
the charterers undertook, on the vessel's a rr iva l 
at the edge o f the ice, to provide ice-breaker 
assistance to enable her to reach the loading 
port.

H e ld, that the obligation on the charterers was to 
provide such ice-breaker assistance as was 
needed to enable the sh ip  to reach po rt and to 
continue to provide such assistance as long as 
m ight be necessary.

The shipowners proved that after the a rr iv a l of 
the sh ip  at the ice edge an ice-breaker was 
provided but was subsequently w ithdraw n fo r  
a period o f seventeen days.

Held, that on p ro o f o f these facts the onus pro- 
b a n d i shifted to the charterers, and that, in  the 
absence o f any explanation by them o f the 
w ithdraw al o f the ice-breaker, they must be 
treated as having broken the contract.

S p e c i a l  case stated by an arb itra tor. The steam' 
ship Anastasia was a Greek vessel trad ing ®t 
Russian ports. She was chartered to  the respondents 
by a charter-party dated the 20th Nov. 1930, which 
contained a clause dealing w ith  delay caused by 
ice. That clause was as follows : “  In  the event 
o f the loading po rt being inaccessible by reason of 
ice on vessel’s a rriva l a t the edge o f the ice or in case 
frost sets in a fter vessel’s arriva l a t po rt o f loading • 
the charterers undertake to  provide ice-breaker 
assistance to  enable steamer to  reach, load at, and 
leave loading port, steamer being free o f expense 
fo r ice-breaker assistance.”  The charter-party 
fu rthe r provided fo r payments for demurrage.

The Anastasia arrived a t the po rt o f M ariup0* 
on the 30 tli Jan. 1931, and found th a t po rt in ' 
accessible by reason o f ice. She remained there 
w a iting for assistance u n til the 7th Feb., when an 
ice-breaker was provided, bu t i t  was subsequent!? 
w ithdrawn for a period o f seventeen days, and 111 
consequence the steamer was delayed. The a rb itra ' 
to r  decided tha t the delay was caused by a breach 
on the pa rt o f the charterers o f th e ir obligation t°  
provide ice-breakers, and he made an award 10 
favour o f the shipowners.

The charterers submitted th a t they had d ‘s'  
charged the ir obligation by provid ing an ice-breaker 
on the arriva l o f the ship a t the ice edge, and th® 
the subsequent w ithdrawal fo r seventeen days wa'

(a) Reported by V. R. Aronson, Esq., Barrist*r-at-L»w-



ASPINALL’S MARITIME LAW CASES. 361

K.B. Div.] Owners of Steamship Anastasia v . Ugleexport Charkow. [K.B. Div .

»lot a breach o f contract. The owners contended 
tha t the obligation o f the charterers was continuous, 
and th a t the ir du ty  was to  provide an ice-breaker 
which would remain in  attendance on the ship u n t il 
she reached port.

Lc Quesne, K.C. and S ir Robert Aske fo r the 
appellants.

S ir W illiam  Jowitt, K.C. and Atkins  fo r the 
respondents.

Roche, J.—This m atter comes before me as 
an award in  the form  o f a special case stated by an 
umpire. The dispute in  respect o f which the award 
was made was one between the Greek shipowners 
and the Russian charterers who were parties to  a 
charter-party dated the 20th Nov. 1930. The 
charter provided th a t the vessel in  question, the 
Anastasia, should proceed to  a po rt in  the Sea o f 
Azov and there load a cargo o f coal and (or) anthracite 
fo r a Turkish or Greek or Ita lia n  port. The charter- 
pa rty  contained what is known as the ice clause, 
and i t  is upon the construction o f th a t clause th a t 
the present case is stated. That clause provided, 
and I  leave out im m ateria l words, as fo llow s : 
*" In  the event o f the loading po rt being in 
accessible by reason o f ice on vessel’s arriva l at the 
edge o f ice . . . the charterers undertake 
to provide ice-breaker assistance to  enable steamer 
to reach . . . loading po rt.”

Now w hat happened, as found by the umpire, 
was th a t before the ship, which had been ordered 
to  proceed to  Mariupol, one o f the ports included 
in the charter, arrived there there was ice, and she 
had to  w a it some tim e before ice-breaker assistance 
could arrive, and after i t  had arrived i t  was 
insufficient, and the ice-breakers were not alongside 
the ship fo r some seventeen days, between the 
H th  Feb. and the 28th Feb., and the ir absence was 
entire ly unexplained. The umpire asks the court 
two questions, one o f which m ay be quite shortly 
disposed of. The firs t question appears to  be whether 
he r ig h tly  adm itted certain evidence tendered by 
the respondents, the charterers. I  can give a 
short answer to  tha t question, which is in  substance 
this, th a t I  th in k  the evidence was r ig h tly  adm itted 
to  explain w hat was done pursuant to  the contract, 
hut th a t I  doubt very much whether i t  was ad
missible for the reason given to  the umpire for its 
admission. I t  appears to  have been ruled by the 
umpire th a t the respondents were entitled to  give 
such evidence to  show the meaning the words 
' ice-breaker assistance to  enable steamer to  reach 

loading po rt ”  bore. I t  seems to  me an instance o f 
a course being taken which was right, bu t where the 
reasons given are open to  critic ism . B u t inasmuch 
38 the evidence was properly admissible fo r some 
mason, the second and main question falls fo r 
uecision. That question is whether the umpire was 
r *ght in  holding tha t the charterers “  have broken 
the ir contract to  provide ice-breaker assistance 
t °  enable the steamer to  reach loading po rt and are 
hable in damages.”

Now the d ifficu lty  here is th a t I  am informed tha t 
there is another case fo r decision next week upon 
this same clause, and I  am desirous o f doing nothing 
' v»thout the fu llest in form ation which may hinder 

anticipate the adequate and proper hearing o f 
mat, and other, cases. Accordingly, I  must refrain 
t*°m  any exposition o f the possible meanings and 
extent o f th is  clause, and m ust confine m yself to  a 
uecision whether the contentions pu t forward on 

eha lf o f the charterers in  th is  case, and overruled 
y the umpire, are r ig h t or wrong.
Those contentions are set out in  par. 14 o f the 

a-se, and the two which are really the m aterial 
V oe . X V I I I . ,  N .S.

contentions and which have been forc ib ly  argued 
here are Nos. 4 and 6. No. 4 is, “  th a t the re
spondents’ on ly obligation was to  give ice-breaker 
assistance a t the edge o f the ice, and th a t therefore 
they had no further continuing obligation,”  and 
No. 6 is “  th a t the respondents had in  accordance 
w ith  the general practice requested the port 
au tho rity  to  provide ice-breaker assistance and tha t 
they were under no fu rther obligation.”  Those 
contentions were overruled by the umpire, and I  
am o f opinion th a t he came to  a rig h t decision. 
The contrary contention is th a t the obligation 
which arose a t the tim e o f the vessel’s arriva l at 
the edge o f the ice was fu lfilled  in th a t ice-breakers 
were sent then, however long or short a tim e they 
stayed and however l i t t le  they did. That con
ten tion  was r ig h tly  overruled. I t  seems to  me to  
p u t fa r too much weight on the word “  on ”  in  the 
clause and fa r too li t t le  weight on the other and 
more im portan t words. The proper construction 
o f th a t clause, so fa r as regards the force and 
effect o f the word “  on,”  m ight be well illustrated 
by reading i t  as “  when,”  thus “  In  the event o f 
the loading po rt being inaccessible by reason o f ice 
when vessel arrives a t the edge o f ice,”  then certain 
obligations accrue, and the word “  on ”  throws 
l i t t le  or no lig h t upon the scope and extent o f the 
obligation ; s t ill less does it ,  in  m y judgment, 
confine the obligation to  the moment o f tim e when 
the vessel firs t arrives a t the edge o f the ice. The 
contention, in  m y view, puts too l i t t le  weight and 
attaches too l i t t le  importance to  the main and 
operative words which express the obligation. 
They are these : “  The charterers undertake to
provide ice-breaker assistance to  enable steamer to  
reach loading po rt.”  That m ay be paraphrased 
thus : “  The charterers undertake to  provide such 
ice-breaker assistance as is required to  enable 
steamer to  reach loading po rt.”  For these reasons 
the charterers’ contention fails.

The argument for the charterers sought enforce
ment from  the words o f the other sub-clauses o f 
the ice clause. The effect o f th a t argument was 
th a t no provision or s tipu la tion was made in 
any o f those sub-clauses provid ing what was to  
be done w ith  regard to  tim e which was lost i f  
ice-breaker assistance was not provided during the 
subsequent course o f the vessel’s trans it through 
the ice a fte r she had firs t arrived a t the ice. I  
th in k  th a t th a t is attaching too much weight to  
the absence o f such a stipu la tion and th a t i t  cannot 
m ilita te , and ought not to  m ilita te , against what 
I  regard as the true construction o f the clause. 
The real reason, I  opine, w hy loss o f tim e in  tha t 
trans it is not provided for is the very reason th a t 
the clause itse lf contemplates, th a t once ice-breaker 
assistance is rendered at the edge o f the ice, w hat
ever delay there may have been up to  tha t tim e, i t  
w ill be consecutive and continuously available.

One other po in t remains. I  do not decide— i t  
is unnecessary for me to  do so—whether the under
tak ing  which I  hold to  continue so long as i t  is 
necessary for the vessel to  reach the loading port 
is an absolute undertaking to  provide ice-breaker 
assistance, or whether i t  is an undertaking which 
m ay be discharged by the charterers doing the ir 
best to  provide ice-breaker assistance. I  do not 
decide, fo r example, what m ight be the effect i f  
i t  were proved tha t there were an accident or 
breakdown to  an ice-breaker or a strike on the part 
o f the crew or any m atter o f tha t sort. B u t I  must 
decide fo r the determ ination o f th is  case a po in t 
about the ijnus o f proof. This clause, as I  have 
construed it ,  is a t the lowest an obligation on the 
charterers to  do the ir best during th a t continuing 
period. The question is where does the onus o f

A A A
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proof lie  ? I  have no doubts th a t i t  rests, in  
circumstance such as these, upon the charterers. 
The shipowners have proved th a t there was ice, 
th a t ice-breakershaving come,went away and were 
not present fo r seventeen days. T ha t bare fact, 
in  m y judgment, makes a priind  fad e  ease o f failure 
to  do what was necessary and reasonable, and the 
finding o f the umpire upon th a t po in t is sufficient 
to  carry the shipowners to  a conclusion. That 
finding is th is  : “  I  do no t draw the inference from  
the facts set ou t above th a t the respondents could 
not have taken, or were under no obligation to 
take, any fu rthe r steps to  provide, or induce the 
po rt au thority  to  provide, more satisfactory ice
breaker assistance.”  So fa r as th a t is pa rt o f the 
matters upon which the umpire has arrived a t his 
finding, and upon which he asks the decision o f 
the court, I  th in k  th a t was a conclusion which in  
law he was entitled to  draw.

For these reasons I  answer the question subm itted 
to  me by declaring th a t the umpire was r ig h t in 
holding th a t which he has held in  par. 15 o f the 
special case.

Solicitors fo r the appellants, Holman, Fenwick, 
and W illan ,

Solicitors fo r the respondents, Pettite and 
Kennedy.

M onday, Nov. 21, 1932.

(Before R o c h e , J .)

D am pskibsselskabet H e im d a l v . Russian W ood 
Agency L im ite d , (a)

Charter-party— “  E nab ling  sh ip  to leave p o rt ”  
— S hip  detained in  ice beyond geographical 
lim its  o f po rt— P rov is ion  o f ice-breakers—  
C la im  by owners fo r  damages fo r  delay and  
fo r  in ju r y  to ship.

A  charter-party provided that the charterers were to 
supp ly  the sh ip  w ith  ice-breaker assistance to 
enable her to enter or leave p o rt i f  required by 
the capta in  to do so. Such assistance was to be 
rendered w ith in  fo rty -e igh t hours after steamer's 
a rr iv a l at the ice edge o r readiness to leave p o rt 
o f loading.

H e ld , f irs t,  that the obligation o f the charterers 
was to provide an ice-breaker which would be as 
continuously as possible in  attendance on an 
outward-bound sh ip  u n t il she was clear o f the 
po rt. Secondly, that the assistance m ust be 
provided up  to the p o in t where the sh ip  would  
be clear o f the ice, even i f  that p o in t were 
geographically outside the po rt.

I n  th is  action the owners o f the steamship Asko 
claimed from  the charterers damages sustained 
through detention by ice a t the port o f Leningrad. 
In  Jan. 1930 the parties entered in to  a fre ight 
agreement by which the pla in tiffs undertook to  
carry tim ber from  Leningrad to  certain named 
ports, a separate charter to  be drawn up for each 
steamer employed In  pursuance o f th a t agree
ment a charter-party fo r the employment o f the 
Asko was entered in to  on the 26th Nov. 1930, 
under which th a t ship was to  proceed to  Leningrad, 
load a cargo o f tim be r and carry i t  to  H u ll. 
Clause 35 o f the charter-party provided as follows : 
Charterers to  supply the steamer w ith  ice-

(a) Reported by V. R. ARONSON, Esq., Barrister-at-Law.

b re a k e r  a s s is ta n c e  i f  r e q u ir e d  b y  th e  c a p ta in  to  
e n a b le  h e r  t o  e n te r  o r  le a v e  p o r t  o f  lo a d in g  fre e  o f  
a l l  e x p e n s e  t o  th e  o w n e rs . . . . Ic e -b re a k e r
a s s is ta n c e  t o  b e  re n d e re d  w i t h in  f o r t y - e ig h t  h o u rs  
a f t e r  s te a m e r ’ s a r r iv a l  a t  th e  ic e  e dg e  o r  re a d in e s s  
t o  le a v e  th e  p o r t  o f  lo a d in g .  A n y  t im e  lo s t  in  
w a i t in g  ic e -b re a k e r  b e y o n d  f o r t y - e ig h t  h o u rs  a f te r  
re a d in e s s  t o  p ro c e e d  t o  b e  f o r  c h a r te re r ’ s a c c o u n t . ”

The Asko was ready to  leave Leningrad on the 
31st Dec. 1939, bu t owing to  detention by ice she 
did  not reach open water u n til the 12th Jan. 1931- 
I t  appeared th a t an ice-breaker was ordered at 
12.30 p.m. on the 31st Dec., and she came and 
towed the Asko u n til 9 p.m. on th a t day, and then 
le ft her in  the ice. She lay there u n t il the 5th Jan., 
when she was towed as fa r as K ronstadt Roads. 
A t  th a t po in t she was outside the lim its  o f the port 
o f Leningrad, bu t she was s t i l l  in  the ice. On the 
9th Jan. a convoy was formed o f a number o f 
vessels including the Asko. The convoy reached 
the ice-edge on the 12th Jan., and the Asko then 
proceeded on her voyage to  H u ll,

The p la in tiff argued tha t the defendants were 
under an absolute obligation to  get the steamer 
away from  the port. I t  was too narrow a construc
tion  o f clause 35 to  say th a t the words “  to  enable 
her to  leave the po rt ”  meant merely to  get beyond 
its  geographical boundary. They claimed demur
rage and also damages for the physical in jury 
sustained by the ship w h ils t detained in the ice. 
The defendants contended tha t the ir d u ty  was 
ended when they had taken the ship beyond the 
lim its  o f the port.

Raeburn, K.C. and Sir Robert Aske for the 
p la in tiffs.

M ille r, K.C. and W illin k  for the defendants.

Roche, J.— This is a claim by  shipowners against 
the English representatives of charterers who are 
sued by agreement between the parties, and the 
cla im  is fo r damage p a rtly  for loss o f tim e on ® 
voyage and p a rtly  fo r damage sustained upon the 
voyage. The voyage was a voyage to  Leningrad, 
there to  load tim ber, and thence to  proceed to 
H u ll. T ha t voyage was performed in  Dec. 1930 
and Jan. 1931. The question between the parties 
is p a rtly  one o f construction o f what is known as 
the ice clause in  the charter-party and p a rtly  ® 
question o f fact. So far as questions o f fact are 
involved, the parties have quite na tu ra lly  sought 
to  avoid the expense o f bringing oral evidence from 
abroad, and have asked the court to  decide the 
questions o f fact on the basis o f certain logs o f the 
steamship in  question, and o f certain ice-breakers 
which assisted her, and upon certain certificates 
and w ritten  m aterial. The evidence, though con
tem porary, is in  parts vague and in  other parts 
conflicting, and the parties have agreed th a t they 
are w illing  to  take m y decision on the facts on the 
m aterial available and not to  complain of 
elsewhere. ,

Now the main questions I  th in k  are questions ol 
construction. W hat happened was th a t the ship 
in  question, the Danish steamship Asko, got tc 
Leningrad when there was ice in  the port, or, a • 
any rate, when she was ready to  leave there 
ice in  the port. She was some tim e getting out o 
the port, and i t  is said, and I  find as a fact, tha 
she d id  sustain some damage in  getting out o f im 
po rt by reason o f the ice. Clause 35 o f the charter- 
pa rty  provided as follows, leaving ou t immatert® 
words : “  Charterers to  supply the steamer ' vlt  
ice-breaker assistance i f  required by the captain t  
enable her to  enter or leave the port o f loading f re, 
o f a ll expenses to  the owners.”  Then, leaving 011
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one sentence which is im m ateria l fo r the present 
purpose, the clause goes on : “  Ice-breaker assist
ance to  be rendered w ith in  fo rty-e ight hours after 
steamer’ s a rriva l a t the ice-edge or readiness to 
leave the po rt o f loading. A ny tim e lost in  waiting 
ice - breaker beyond fo rty  - eight hours after 
readiness to  proceed to  be fo r charterers’ account.”  
Now the m aterial dates are as follows : The Asko 
was ready to  proceed after loading a t 12.30 p.m. 
on the 31st Dec., and an ice-breaker called the 
October came to  her a t 7 p.m. on the 31st, and, 
having regard to  the  last sentence o f clause 35, the 
tim e counts not from  12.30 p.m., bu t from  7.30 p.m. 
on th a t day. Now the vessel was assisted by an 
ice-breaker between tha t tim e and the 6th Jan. for 
a period o f between nine and ten hours, and no 
more. Then she had got to  K ronstadt Roads, and 
fo r some three days she la y  there unassisted by 
ice-breakers, w ith  ‘ice beyond her preventing her 
from  reaching the open sea. On the 9th Jan. she 
was formed in to  a convoy w ith  some other vessels 
and was slowly assisted to  sea, and she reached 
open water on the 12th Jan. a t 12.30 noon.

Now the p la in tiffs  say th a t was far too long a 
tim e, and th a t she took twelve days to  reach the 
open sea because the charterers broke the ir contract 
and d id  not provide w ith  sufficient assistance to  
enable her to  leave the po rt o f loading. They say in 
effect th a t fo r the m ajor portion o f those twelve 
days the ice-breaker assistance was entire ly lacking 
and absent. The charterers opposed th a t con
tention upon several grounds ; bu t they have not 
argued here th a t having once provided the ice-breaker 
assistance on the 31st Dec. the ir obligation had 
ceased. T ha t contention, or a sim ilar contention, was 
argued before me last week in  the case o f the steam- 
AiipAnastasia(ante,p.3(>(); 148L.T.Rep.l39). In th a t 
case there was a s im ilar contention which I  decided 
Was no t well founded. I  held th a t the obligation in  the 
case then in question was one which began when the 
vessel reached the ice edge, and continued thence
forward u n til she arrived a t the po rt o f loading. 
1 hold in  th is  case th a t the obligation began when 
the vessel was ready to  leave, counting the tim e from
7.30 p.m. on the 31st Dec., and continued u n til the 
vessel was free o f the ice. I  w ill expand th a t last 
sentence in  a moment in  order to  deal w ith  one 
specific contention o f the defendants’ . That is the 
extent, or the scope, o f the obligation.

The firs t question rea lly argued was as to  what 
was the nature o f the obligation ; was i t  an obliga
tion  on the charterers to  do the ir best to  provide 
ice-breaker assistance, or was i t  an obligation tha t 
ice-breaker assistance would be provided which 
Would do its  best ? I  hold th a t i t  was an obligation 
to provide ice-breaker assistance continuously which 
Would do its  best to  get the vessel out o f the port. 
Hut I  do not decide th a t ice-breaker assistance which 
has to  do its  best involves tha t the ice-breaker should 
he working every day o f tw en ty-four hours. That 
Would depend upon circumstances and upon 
evidence. I t  m ight be th a t an inevitable break
down occurred, or th a t th is  or th a t happened, which 
Would prevent the operations o f breaking ice from  
being continuous. I  hold tha t, a t a ll events, 
there had to  be an ice-breaker in  attendance on th is 
vessel continuously to do its best. I  do not decide 
tha t i t  was wrong to  assist th is vessel in  convoy 
w ith  other vessels, which was what was done in 
this case. W hat I  do decide w ith  reference to the 
facts o f the case is as follows : I  have already held 
M» the case o f the steamship Anastasia (sup.), th a t 
where there is an absence o f ice-breaker assistance 
through a period o f tim e, tha t the onus is upon the 
shipowners, and upon proof o f th a t they made a 
Ptirad facie case o f a breach o f th is  te rm  in the

charter-party, or a s im ilar term , as in the case o f the 
steamship Anastasia. In  th a t case I  held the 
shipowners had made out a prim a facie  case o f 
breach of th is  clause. Then i t  was fo r the charterers 
to explain why ice-breaker assistance was unavail
able. Now here the evidence o f the log-books of 
the ice-breaker entire ly fails to  satisfy me on tha t 
po in t. I t  looks as i f  there were too many vessels 
there a t th a t tim e fo r the ice-breakers to  deal w ith . 
Now th a t is a m atter fo r the charterers concerned, 
and is not a m atter fo r the shipowners. Therefore, the 
charterers have failed to, disprove the case which the 
shipowners have established by evidence o f the long 
absence o f the ice-breakers and I  hold, subject to what 
I  have to  say in  a moment about one other contention 
o f the defendants’, th a t the clause was broken.

The other contention w ith  which I  have to  deal 
is a contention as to  the geographical extent of 
the charterers’ obligation. I t  is said th a t i t  is 
lim ited  to  the post itself, and tha t those lim its  are 
reached when you get ju s t inside the fortress of 
Kronstadt, and th a t accordingly as the Asko 
reached K ronstadt on the 6th Jan., the charterers’ 
obligation ceased as from  th a t tim e. That con
tention I  hold to  be wrong. I t  is a m atter p rim arily  
o f the construction of clause 35, and I  am clearly o f 
opinion tha t, on the true construction o f th a t clause, 
the obligation to  render assistance upon arrival a t 
or off the po rt o f loading begins when the vessel is 
on the ice edge, wherever th a t may be. I t  is open 
sea there, and there is no evidence th a t the open 
sea is frozen, and what the parties are dealing w ith  
is an ice edge, which may be w ith in  reach of the 
port, w ith in  the sphere in  which notice could be 
given to  those in  the po rt when ice-breaker assistance 
was required. Now th a t being the place a t which 
the obligation begins on arrival, I  am satisfied th a t 
the true meaning and in ten t o f the clause is the 
same w ith  regard to the departure o f a ship from  
the port, and th a t the obligation to  supply ice
breaker assistance, which begins when the vessel 
is ready to  leave her loading berth, extends u n til 
she is out o f the ice, or in  other words, on the ice 
edge. I  am fo rtified  in  tha t conclusion by reference 
to  the port regulations fo r ice-breakers which have 
been made part o f the ir evidence by the defendants. 
Clause 2 deals w ith  the state of equipment which is 
required by the regulations, the equipment of the 
vessel which is to  be convoyed by an ice-breaker, 
and i t  provides th a t in  case o f non-fulfilm ent of 
those conditions and certain other conditions, the 
master o f the ice-breaker has the righ t to  refuse to 
convoy the vessel to  open sea. Now th a t makes 
abundantly clear what is the business o f the ice
breakers, and is in  harmony w ith  what I  have held 
to  be the true construction o f the clause o f the 
charter-party itself.

I t  only remains fo r me to  deal w ith  the questions 
o f fact as to  the delay and the damage. As to  the 
construction o f the charter-party w ith  regard to  the 
claim fo r damage to the ship, i t  seems to  follow, as 
a m atter o f law, th a t i f  the ship had sustained damage 
to  her structure or hu ll because she had no t ice
breaker assistance or because she was kept too long 
in  the ice, or had not the protection o f ice-breakers 
during th a t tim e to  prevent floes from  damaging 
her, th a t the p la in tiffs are entitled to  recover 
damages fo r th a t item  o f loss as well as fo r the item  
o f loss consisting o f lost tim e. I  therefore hold th a t 
the p la in tiffs  are entitled, i f  there was such physical 
loss in  the way o f damage to  the ship, in  law to 
recover fo r th a t damage also.

Now as to  the question o f fact. T ime began to  
count from  7.30 p.m. on the 31st Dec. Between 
th a t date and the 9th Jan. a t 1 p.m., a period o f 
eight-and-a-half days, there were on ly ten hours
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during which ice-breakers were actually a t work 
upon the vessel. There is no explanation o f tha t. 
Some allowance must be made fo r necessary 
stoppages, and I  th in k  i t  would be fa ir to  call th a t 
period seven days. Now the question arises as to 
the period from  the 9 tli to  the 12th Jan. Most of 
th a t tim e the vessel seems to  have been under 
convoy, and to  have been assisted by ice-breakers, 
but there is a quite unexplained period o f three or 
four hours on the 10th and other times during tha t 
period which are o f importance, as i t  looks as i f  
damage were done to  the cargo during th a t tim e, 
which damage, had an ice-breaker been present, 
would, a t any rate, have been minimised, even i f  
i t  had occurred a t all. Speaking broadly, which is 
a ll I  can do on the materials before me, w ith  regard 
to  the three days from  the 9th to  the 12th Jan., 
I  am not satisfied th a t th a t tim e, had the contract 
been performed, ought to  have been more than 
two days. Accordingly, I  hold th a t there was a 
loss o f tim e which ought not to  have occurred had 
the contract been fu lfilled o f some eight days in  all, 
and in respect o f those eight days the pla in tiffs 
are entitled to  recover such damages as they may 
agree, or as may be ascertained elsewhere or as 
I  may direct. I  th in k  th a t expresses the agree
ment w ith  regard to  the damages fo r delay a t which 
the parties have arrived. W ith  regard to the damage 
to  the hu ll I  am not even asked to  decide th a t 
matter. W hat I  was asked to  decide, and what I  
do decide, is this, th a t i f  whoever determines this 
m atter fo r the parties finds th a t there was damage 
caused by the absence of ice-breaker assistance 
and the prolongation o f the voyage, then the 
p la in tiffs are entitled to recover in respect o f th a t 
damage to  the ship, and also, i f  whoever determines 
the questions finds th a t on the 10th Jan. the Asko 
sustained damage which she would not have sus
tained had she been proceeding w ith  an ice-breaker 
in attendance and assisting her, then they are to  
recover in  respect o f tha t.

There w ill therefore be judgm ent for the pla in tiffs 
fo r an amount to  be ascertained in  the manner I  
have already mentioned.

Solicitors fo r the p la in tiffs, Bottae ll and Roche, 
fo r Sanderson and Co., H u ll.

Solicitors fo r the defendants, Wynne-Baxter and 
Keeble.

N o v .  24, 25, 1932.

(Before Roche, J .)

F itzg era ld  v . O w ners o f Steam ship  Lona. (a)

C h a r te r -p a r ty — D is c h a rg e  o f  cargo— C ons ig nees  
to  select m eth o d  o f  d isc h a rg e — S elec ted  m e th o d  
f r u s t r a te d  b y  s tr ik e — D u t y  to select a lte rn a tiv e  
m e th o d — P r o v is io n  o f  lig h te rs  w ith o u t  c rew —  
D is c h a rg e  b y  s h ip  b y  o n ly  a v a i la b le  m eth od .

A  c h a r te r -p a r ty  p r o v id e d  f o r  v a r io u s  a lte rn a tiv e  
m ethods o f  d is c h a rg in g  c arg o , the  consignees  
h a v in g  the r ig h t  to  select a n y  on e  o r  m o re  o f  
these m eth ods  i f  c u s to m a ry  a n d  a v a i la b le  a t  
the t im e  o f  d isc h a rg e . T h e  consignees selected  
d isch arg e  in to  lig h te rs  a n d  sen t lig h te rs  a lo n g 
s id e  the  s h ip  to ta k e  d e liv e ry . B e fo re  d e liv e ry  
c o u ld  be m a d e  th is  m e th o d  o f  d is c h a rg e  w a s  
re n d e re d  im p o s s ib le  b y  a  s tr ik e  o f  lig h te rm e n , 
a n d  the  s h ip o w n e rs  d is c h a rg e d  o n  the  q u a y ,

(a) Reported by V  -R. Arohson, Esq., Barrister-at-Law.

[K .B .  D iv .

w h ic h  w a s  the o n ly  o th er m eth o d  c u s to m a ry  ut 
the p o r t  i n  q u e s tio n . I n  a n  a c t io n  b y  the  c on 
signees to recover loss th e y  h a d  s u s ta in e d  b y  the  
a d o p tio n  o f  th is  m eth o d  o f  d isc h a rg e ,

H e ld ,  f i r s t ,  th a t  i f  lig h te rs  w ere  a v a i la b le  a t  f i r s t  
a n d  th e n  ceased to be a v a i la b le , th e  consignees' 
r ig h t  to in s is t  o n  d isc h a rg e  in to  lig h te rs  ceased. 
S e c o n d ly , th a t  the consignees w ere  b o u n d  to 
s u p p ly  both  lig h te rs  a n d  c re w . I t  w a s  no t 
s u ffic ie n t to s u p p ly  lig h te rs  w ith o u t  m e n  o r  w ith  
m e n  wh-o w ere  u n w i l l in g  to p e r fo r m  the w o rk -  
T h i r d ly t th a t, a s  one o f  the o n ly  tw o  c u s to m a ry  
m ethods o f  d isc h a rg e  w a s  n o t a v a i la b le , the 
s h ip  w a s  e n t it le d  to a d o p t the  o n ly  other  
c u s to m a ry  m e th o d  w ith o u t  n o t ify in g  the  con
s ignees.

The pla in tiffs in th is action were the owners o f a 
qu an tity  o f tim ber shipped from  the B a ltic  to 
London on the defendants’ ship Lona. The claim 
was fo r damages fo r an alleged breach o f contract 
caused by the defendants having discharged the 
cargo in a manner differing from  th a t provided for 
in  the charter-party.

The p la in tiffs held five bills of lading in  respect 
o f the ir goods. The bills o f lading incorporated the 
terms o f the charter-party, which was in  “  Balt- 
wood ”  form  and contained the follow ing clause 
(clause 15) :

“  The cargo shall . . .  be discharged by 
the vessel in  the customary manner as fast as the 
vessel can deliver during the ordinary working 
hours o f the port on to the quay, and (or) in to 
lighters and (or) craft, and (or) rafts, and (or) 
wagons, and (or) on to  bogies, and thereon 
stowed and (or) stacked as "customary a t the 
po rt o f discharge, the consignees having the 
rig h t to  select any one or more o f these alternative“ 
i f  customary or available a t the tim e o f discharge.”
The Lona arrived a t the Surrey Commercial 

Docks on the 1st Jan. 1932. A t  th a t date a strike 
o f lightermen was in  progress a t the P ort o f London, 
the position being th a t there were two unions of 
lightermen, one o f which, known as the “  white 
tic ke t ”  union, had settled th e ir dispute w ith  the 
owners and had returned to  work ; wh ilst the 
other, the “  blue ticke t ”  union, was s t ill on strike- 

The pla in tiffs selected as the method o f discharge 
delivery in to  lighters, which they said were avail
able when the ship arrived a t the docks, and their 
complaint was th a t the defendants ignored this 
selection and delivered on the quay, whereby extra 
charges were incurred. H aving made the ir selection 
a t a tim e when lighters were available, they con
tended th a t they were not obliged to  make a fresh 
selection i f  th a t method became unavailable during 
the progress o f the discharging. The defendants 
said th a t a t the material date the method 
discharge in to  lighters was not available. They 
adm itted th a t the p la in tiffs had provided lighters, 
bu t they were manned by members o f the “  blue 
ticke t ”  union, and the stevedores, acting on the 
instructions o f the ir union not to  become involved 
in  the lighterman’s dispute, refused to  discharge 
in to  them. The defendants had therefore no altern
ative bu t to  land the goods on the quay, w hich  
they accordingly did.

Dickinson, K.C. and Stranger fo r the plaintiffs. 
The terms o f the charter-party require the con
signees to  make the ir selection before discharge 
begins. The main dispute between the lightermen 
and the ir employers had been settled a t the date
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when the selection was made, and the strike o f the 
“  blue ticke t ”  men did  not begin u n til later. 
Discharge in to  lighters was therefore possible when 
the selection was made. Once a consignee has 
selected his method o f discharge he cannot be 
compelled to  change it .  The true construction of 
the clause is th a t discharge may be suspended, but 
at the cost o f the ship. I f  th a t contention is wrong 
and the method m ust be selected each tim e a parcel 
comes up from  the hold, w hat is meant by a selection 
o f lighters V I f  th a t means th a t the consignee must 
provide both barges and men to  work them, then 
the p la in tiffs have not discharged the ir duty. 
B u t we subm it th a t a ll the pla in tiffs had to  do was 
to  supply barges, and in  fact there were barges close 
to the ship a ll the tim e. Further, the defendants 
should not have adopted a method o f discharge 
on the ir own responsibility, bu t should have given 
us an opportun ity of making a fresh selection.

Le Quesne, K.C. and M cN a ir for the defendants.— 
The p la in tiffs never exercised an option a t all. The 
tim e contemplated fo r exercise o f the option was 
the tim e when the particular parcels o f cargo were 
ready fo r discharge, and by th a t tim e discharge 
hy lighte r had become impossible, and the only 
possible method was by discharge on to  the quay. 
A t th is dock there were on ly two customary methods 
of discharge, in to  lighters and on to  quay, and as 
only one was available a t the m aterial tim e there 
was no option which was capable o f being exercised.

Dickinson, K.C. replied.

Roche, J.— This action raises an interesting 
point upon the construction and effect o f a charter- 
party  used fo r the im portation o f tim ber in to  this 
country, and upon the methods o f discharge 
adopted fo r the delivery o f tim ber cargoes in the 
Port o f London. The action is between the 
Plaintiffs, who were the holders o f live b ills o f lading, 
and the defendants, owners o f a foreign steamship 
called the Lona. The p la in tiffs ’ claim is th a t they 
shall be repaid certain landing and other charges 
they have incurred, and expenses they have been 
Put to, in  respect o f the cargo covered by the ir bills 
° f  lading. The grounds upon which the p la in tiffs 
seek to  recover the sums of money in question are 
tha t they, the p la in tiffs, allege th a t the shipowners 
uave broken the ir contract w ith  them, inasmuch as 
they have discharged on the quay and have thereby 
ipven rise to  the extra expense, whereas they ought 
cither to  have discharged in to  lighters, or to  have 
given the pla in tiffs notice before they did what they, 
'n  fact, d id  do, namely, discharge on the quay.

Now the facts are as follows. The Lona, having 
‘°aded a cargo o f tim ber at Norsundet. in  Scandinavia, 
arrived w ith  th a t cargo in London, and was ready 
co discharge by the 1st Jan. 1932. A t  th a t tim e 
there had been an agreement between the employers 
■u the P ort o f London and most o f the unions which 
represent various grades o f dock and po rt labour 
. r  a reduction in  wages. One o f the two unions 
ln which lightermen, one o f the classes o f labour 
concerned, are enrolled was not a pa rty  to  the 
Agreement. During the discharge those men, 
"h o  are described as “  blue ticke t ”  men, struck 
jvork. The p la in tiffs were desirous of securing 
ue discharge in to  lighters and had made arrange

ments to  th a t effect. They sent three firms of 
ughtermen to  take delivery o f the goods, and some 
!. the men in  charge o f those lighters were “  blue 
,.lcJcet ”  men, and, o f course, they struck. The 
’ghtermen belonging to  the other union were 
Ustructed not to  strike, as was natural, since those 
n the executive office o f the ir union had agreed 
0 the reduction ; bu t, nevertheless, as is not

infrequently the case, some o f these men struck 
also, pa rtly  out o f sympathy w ith  the “  blue ticke t ”  
men, and partly , I  suppose, out o f a natural dis
inclination to  accept a reduction in the ir pay. 
Further, the men who were engaged on board the 
ship, the stevedores, became involved to  a certain 
extent. For some tim e they were unw illing to 
work, and a t a la ter stage they were to ld  no t to 
involve themselves in  th is very confused dispute, 
and only to  discharge in to  lighters where there was 
a union man, a man w ith  a "  white ticke t,”  in 
charge.

In  those circumstances the cargo which the 
p la in tiffs would have got in to the various craft 
o f the three firms o f lightermen, was pu t on to  the 
quay, i t  being possible to  discharge on to the quay 
when i t  was impossible to  discharge in to  lighters ; 
and thereby the landing charges were incurred, 
which are the matters complained o f in  th is action.

Before examining the documents upon which 
the solution o f th is controversy depends, I  th in k  
m y judgm ent w ill be more in te llig ib le i f  I  mention 
quite broadly w hat the contractual position was, 
and what the contention o f the p la in tiffs is in  th is 
m atter. Broadly speaking, the contractual position 
was th a t the consignees had the rig h t o f choice 
between various methods o f discharge and th a t 
the shipowners were obliged to  discharge by th a t 
method i f  i t  was available. The contentions of 
the p la in tiffs w ith  regard to  the m atter are three
fold. They say, first, th a t the charter-party meant 
th a t if  lighters were available then the method 
o f discharge by lighters was available, and th a t the 
question of the men who manned the lighters was 
not really m aterial to  the question o f the avail
ab ility  o f the lighters. That last question, in 
regard to  men and the effect o f the ir absence, was 
a m atter not covered by the discharge clause, but 
by the strike clause. Secondly, the p la in tiffs say 
th a t the m aterial clause, clause 15 o f the charter- 
party, contemplated selection or election by the 
consignees, and tha t i t  contemplated th a t tha t 
should take place before the discharge began ; or, 
a t a ll events, th a t the consignees m ight make i t  
before the discharge began, and i f  they made it  
they were not obliged to  change it .  O f course, 
i t  was conceded th a t a t the tim e they made th e ir 
choice the chosen method had to  be available, 
bu t i t  was said th a t i f  i t  was so chosen then the 
choice was w ith in  the rights o f the consigness, and 
i t  was irrevocable in  the sense th a t they were not 
obliged to  change i t  afterwards. Th ird ly , the 
p la in tiffs say th a t the shipowners had no righ t 
when the circumstances arose which did  arise on 
the 4th Jan., suddenly to  change w ithou t notice 
in to  discharging on to  the quay, and th a t they 
ought to  have given both notice and opportun ity  
sufficient to  allow the consignees to  change the ir 
plans fo r themselves.

Now in  the ligh t o f these contentions I  can 
tu rn  to  the charter-party, which is fo r th is purpose 
the m aterial document. The contract between 
the parties is contained in  the bills o f lading, bu t 
inasmuch as the bills o f lading incorporated all 
the terms and conditions o f the charter-party, i t  
is sufficient to  deal w ith  the m atter as i f  i t  fell 
under the charter-party itself. Clause 1 o f the 
charter-party provides fo r the carriage and fo r the 
payment o f fre ight and other charges, and i t  
provides, pa rtly  in  express words and p a rtly  by 
reference to  a schedule, for the incidence and pay
ment o f other and fu rthe r charges i f  a more ex
pensive method o f discharge is chosen than dis
charge on to a quay. The next m aterial clause is 
clause 15, which provides fo r discharge by the 
shipowner and fo r discharge in  the customary
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manner in  ordinary working hours. Then follow 
these words : “  On to  the quay and (or) in to  lighters 
and (or) cra ft and (or) rafts . . . and thereon
stowed and (or) stacked as customary a t the port 
o f discharge, the consignees having the rig h t to 
select any one or more o f these alternatives i f  
customary or available a t the tim e o f discharge.”

Then there follow fu rthe r stipulations as to  
the payment o f expenses and another reference to 
the schedule o f apportionment, which deals w ith  
the various ports and provides w hat is to  be done 
i f  the ship is discharged by hand or by ship’s tackle. 
I t  provides fo r i t  being roughly stacked on the 
quay and fo r i t  being stowed i f  i t  is discharged 
in to  lighters. Then i t  stipulates what is to  be paid 
in  respect o f these various operations.

The last clause which I  th in k  is relevant to  th is 
m atter, clause 20, is one on which much reliance 
was placed by the plaintiffs. T ha t clause provides 
fo r the payment o f fre ight and charges in  various 
proportions, or percentages, which involve, so i t  
is said, the charges and the amounts being ac
curate ly known a t the tim e when the discharge 
begins, or before i t  begins. The importance of 
th a t is th a t i t  involves the selection or election of 
the method o f discharge before i t  begins ; other
wise, i t  could no t be known how much the charges 
would be and i t  could not be known how much a 
given percentage o f the fre ight and charges would 
amount to.

Those being the relevant clauses o f the charter- 
pa rty  and the contentions o f the p la in tiffs, I  now 
proceed to  deal w ith  them. I  th in k  m y judgment 
w ill be most easily understood i f  I  deal w ith  the 
last o f them  firs t, namely, the question whether 
the shipowner could act as he did  w ithou t fu rthe r 
notice than was given in  th is  case and w ithou t 
allowing fu rthe r tim e fo r the consignees to  act for 
themselves. In  m y view, th is charter-party pro
vides fo r the doing o f a ll the work o f discharging 
by the shipowners and not by the consignees, 
and i t  was not merely the rig h t bu t the du ty  o f the 
shipowner to  incur these charges, and to  land the 
goods, i f  th a t was the proper way o f dealing w ith  
them. Therefore no question arises of allowing 
the consignees the opportun ity  o f themselves 
doing th a t which in  fact the shipowner did.

That being the scheme o f th is charter-party, I  
have to  consider the main contention, namely, 
th a t the consignees had a rig h t to  select the ir 
method o f discharge, had a r ig h t to  make the ir 
selection before the discharge began, and had 
neither r ig h t nor obligation to  change i t  afterwards. 
I  th in k  th a t th a t is a mistaken view o f clause 15. 
In  m y opinion, th is is not a m atter o f election at 
a ll and the principles which govern election do not 
apply to  it .  I  do not suppose the parties meant 
to  exclude th is  doctrine by an inadvertent use of 
the word “  select,”  bu t I  th in k  th a t word is well 
chosen. In  m y judgm ent the r ig h t or the du ty  
o f the consignees was not to  declare an election 
a t any specified tim e. No doubt there m ight be 
business necessity and there may have been im 
plications in  the charter-party th a t reasonable 
notice should be given as to  what course i t  was 
proposed to  adopt in  order th a t the shipowner 
on his pa rt m ight make appropriate preparations ; 
bu t so fa r as the clause itse lf is concerned, the 
rig h t o f the consignees was to  have the cargo 
discharged in  such method as, was available a t 
the tim e when i t  had to  be discharged. In  m y 
opinion, i f  the discharge occupied a fo rtn igh t and 
the method of discharge in to  lighters was available 
during the firs t week and then ceased to  be ava il
able, the righ t o f the consignees to  insist upon 
discharge in to  lighters would cease and the ir righ t

would then be lim ited  to  discharge in  the method 
which was in fact available. The words “  at the 
tim e o f discharge ”  and the fact th a t obviously 
the method to  be adopted is a t the choice o f the 
consignees, po in t in  the direction o f the conclusion 
which I  have adopted. I  th in k  the defendants’ 
argument as to  the effect o f conferring the choice 
upon the consignees points very strongly in  th a t 
direction. As to  the argument o f the p la in tiffs 
based upon clause 20, I  th in k  th a t clause is quite 
capable o f being both read and carried out w ithou t 
involv ing the necessity th a t there should be an 
irrevocable fix ing o f the amount o f charges to  be 
incurrred before the discharge began. No doubt 
the payments on account o f fre ight and charges 
would have to  be made, as to  the earlier o f them, 
upon the basis o f the charges which would accrue 
due i f  the method o f discharge then contemplated 
and declared were adopted and followed through
out, bu t there is nothing in  clause 20 to  prevent 
an adjustment a t the end o f the discharge in  respect 
o f any change in  the amount o f charges, any more 
than there is to  prevent an adjustment o f a m atter 
which is expressly dealt w ith  in  clause 20 itself, 
namely, an adjustment as to  the amount o f cargo 
in respect o f which fre ight had to  be paid.

That being the construction I  adopt o f clause 15, 
i t  remains fo r me to  deal w ith  one other m atter of 
construction and possibly one or tw o questions of 
fact which I  have not dealt w ith  h itherto. The 
po in t o f construction is whether, i f  lighters are 
available bu t men are not available, clause 15 allows 
the consignee to  claim discharge by means of 
lighters. The answer to  th a t question is, in  m y 
judgment, emphatically in  the negative. The clause 
reads “  the consignees having the rig h t to  elect 
any one or more o f these alternatives.”  Now, the 
alternatives are not lighters, bu t the method of 
discharge in to  lighters, and th a t method is not 
available inasmuch as the lighter is not equipped 
and furnished w ith  the necessary crew.

Now I  can pass to  consider the outstanding 
questions o f fact which arise out o f the contention 
th a t the lighters, or some o f them, were in  fact 
equipped w ith  a crew. As to  two o f the three firms 
which had sent lighters fo r the p la in tiff to  the ship» 
the men who were sent w ith  them  were in the 
“  blue ticke t ”  union, which had never agreed to 
the reduction o f wages, and its  men were officially 
on strike. Those lighters were not equipped w ith  
men and were not available. The lighters had to 
be taken to  the ship and away from  the ship, an<1 
i f  some o f them were near enough to  the ship so a® 
to  be properly dealt w ith  by the shipworkers ana 
not by the lightermen, they were ye t not equip?6“  
as lighters available unless they had lightermen 
available to  take them  away from  the ship. 
Lordship then dealt w ith  some questions o f detai 
which are not m aterial to  this report, and con
tinued :] For these reasons I  hold th a t a t the 
m aterial times the consignees did  not afford a 
available method o f discharge and th a t theretor 
the shipowners were entitled to  discharge by t  
on ly method which was available, namely, on 
the quay. Accordingly the shipowners have no 
com m itted any such breach o f contract as 
alleged against them, and the claim  fo r damag 
fails.

Solicitors fo r the p la in tiffs, Wm. A. Crump an

Solicitors for the defendants, Botterell and Roche-
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T u e s d a y , D e c .  20, 1932.

(Before MacK in n o n , J.)
W h ite  Sea T im b e r T ru s t L im ite d  v . W . W . N o rth  

L im ite d , (a)
S a le  o f  goods— C o n d it io n s  i n  c o n tra c t— P r o v is io n  

a g a in s t  re je c t io n  o f  goods s p e c ifie d — G oods to  
be c a r r ie d  “  u n d e r  deck  ” — P o r t io n  c a r r ie d  as  
deck cargo— B u y e r s ' r ig h t  to  re je c t.

B y  a  w r it te n  c o n tra c t se lle rs  s o ld  to b u y e rs  a  
q u a n t ity  o f  t im b e r  f o r  s h ip m e n t f r o m  A rc h a n g e l  
to  H u l l .  I t  w a s  a  te rm  o f  the  c o n tra c t th a t  the  
w h o le  o f  the  goods w e re  to be s h ip p e d  u n d e r  
d e c k . A b o u t  o n e -q u a rte r  o f  the w h o le  q u a n t ity  
w e re  i n  f a c t  s h ip p e d  a s  deck c arg o , i n  b reach  
o f  the above te rm . T h e  c o n tra c t f u r t h e r  p r o 
v id e d  th a t  “  the b u y e rs  s h a ll  n o t re je c t the  
goods h e re in  s p e c ifie d , b u t s h a ll  accep t o r  p a y  
f o r  th e m  i n  te rm s  o f  the c o n tra c t a g a in s t  
s h ip p in g  d o c u m e n ts ."

H e ld ,  th a t  the  w o rd s  “  h e re in  s p e c ifie d  ”  m e a n t  
“  h e re in  d e s c rib e d ."  P a r t  o f  the  d e s c rip tio n  
o f  the  goods w a s  th a t th e y  w e re  to be c a r r ie d  o n  
deck . A s  a  p o r t io n  o f  th e m  h a d  been c a r r ie d  
a s  deck c arg o , th e y  d id  n o t t a l ly  w i th  the  
d e s c r ip t io n , a n d  the b u y e rs  w e re  there fo re  
e n t it le d  to re je c t the w h o le .

Meyer v . K iv is to  (142 L .  T .  R e p .  480) fo llo w e d .

Special case stated by an umpire. B y  a w ritten  
contract dated the 17th June 1932 W hite  Sea 
T im ber Trust L im ited  sold to  W . W . N o rth  L im ited  
a qu an tity  o f tim ber fo r shipment from  Archangel. 
I t  was a te rm  o f the contract th a t the whole o f 
the tim be r should be shipped “  under deck.”  The 
contract contained an a rb itra tion  clause (clause 15) 
which, a fter provid ing th a t a ll disputes should be 
settled by  a rb itra tion , continued : “  Buyers shall 
not reject the goods herein specified, bu t shall 
accept or pay fo r them  in  terms o f contract against 
shipping documents.”  The tim ber was shipped 
in  due course from  Archangel to  H u ll, pa rt o f i t  
being carried as deck cargo in  breach o f the above- 
mentioned condition. The sellers tendered four 
separate b ills  o f lading, three fo r the goods carried 
under deck and one fo r the goods carried as deck 
cargo. The buyers refused to  accept any o f the 
bills o f lading and claimed to  reject the whole 
shipment. They contended th a t goods carried on 
deck were not o f the contract description, and th a t 
as pa rt o f the goods tendered were no t of the 
description o f the goods sold they were entitled 
to reject the whole. The sellers contended th a t 
under the terms o f the contract the buyers were 
not entitled tq  reject, bu t could on ly claim  damages 
for any loss which they could prove they had 
suffered.

Van den Berg, K.C., and Knigh t, fo r the sellers. 

Le Quesne, K.C., and M cN a ir, fo r the buyers.

. The arguments sufficiently appear from  the
judgment.

MacKinnon, J.— In  th is  case W hite  Sea Tim ber 
I  rust L im ited  sold certain goods on a contract of 
sale in  c.i.f. terms to  W . W . N o rth  L im ited , of

(“ ) Reported by V. R. A konsok Esq., Barrister-at-Law.

H u ll. In  pursuance o f th a t contract the sellers 
tendered to  the buyers four b ills  o f lading fo r fou r 
separate parcels shipped from  Archangel in the 
steamship Harden. The buyers refused to  accept 
these bills  o f lading on the ground th a t one o f the 
four parcels, specified in  one o f the b ills o f lading, 
was expressed to  be shipped “  under deck.”  I t  
was part o f the terms o f the contract between the 
parties, not w ritten  ou t in  the form  o f contract, 
bu t contained in  a contemporaneous le tte r addressed 
by the sellers to  the buyers and adm itted ly form ing 
pa rt o f the contract, th a t the goods sold were 
to  be shipped from  Archangel under deck. The 
sellers contested the r ig h t o f the buyers to  reject 
these goods, and the m atter comes before me on a 
special case stated by an umpire.

The buyers under the ord inary law o f the sale 
o f goods would clearly be entitled to  reject these 
bills  o f lading, because they were not in  accordance 
w ith  the contract which calls fo r shipment under 
deck, and one o f the bills tendered was fo r shipment 
on deck. B u t the sellers contended th a t th a t 
common law r ig h t o f the buyers is taken away 
from  them  by reason o f the provisions o f clause 15, 
which reads as follows :

“  The buyers shall no t reject the goods herein
specified bu t shall accept or pay fo r them  in
terms o f the contract against shipping docu
ments.”
The real question here is whether these goods, 

tendered on these documents, were goods “ herein 
specified.”  In  the firs t place I  th in k  the suggestion 
o f Mr. van den Bergh th a t “  herein specified ”  
refers to  th a t pa rt o f the w ritten  m atter which 
is pu t in  the fo rm  o f contract under the word 
“  specification ”  and th a t pa rt only, is too narrow.
I  do no t th in k  “  herein specified ”  refers as a 
m atter o f location to  th a t prin ted word “  specifi
cation ”  in  the contract form , bu t th a t i t  has an 
adequate and wider meaning. “  The goods herein 
specified”  can be described as specified not only 
in  the specification, bu t also in  other parts o f the 
contract, and I  th in k  th a t in  th is  case they were 
described in  the attached le tte r and not upon any 
pa rt o f the fo rm  o f contract. I f  in  the upper pa rt 
o f th is  fo rm  o f contract there had been w ritte n  in  
“  to  be shipped under deck,”  then I  th in k  th a t 
would become pa rt o f the description o f the goods 
which were to  be sold.

In  the result, inasmuch as one pa rt o f these 
goods— one-quarter o f the whole parcel— were on 
deck and were shipped under a b ill o f lading speci
fy ing  th a t they were on deck, I  th in k  they were 
not in  accordance w ith  the contract, th a t they 
were no t the goods “  herein specified ”  and th a t 
the buyers had the r ig h t to  reject. I t  is not necessary 
to  say any more than tha t. In  so deciding I  am 
fo llow ing the principles la id  down by the Court o f 
Appeal in Meyer L im ited  v. K iv is to  (142 L . T. Rep. 
480), and the case cannot be distinguished from  
Meyer L im ited  v. Travaru A J B .H .  Cornelius o f 
Gamleby (74 S. J. 466). There was a possible po in t 
fo r  argument in  the la tte r case which does no t 
arise here, because apparently in  th a t case, 
although the goods were on deck, the b ill o f lad ing 
described them  as under deck, and from  th a t I  
conceive an argument m ight have been pu t forward 
(which I  am to ld  was not) th a t, as a b i ll o f lad ing 
fo r goods under deck had been tendered, the 
contract had been fu lfilled , and th a t the buyers 
had in  a c.i.f. contract a r ig h t o f action fo r the  
non-delivery o f goods under deck by the ship
owners. That does not arise in th is  case because, 
as appears in  the award, the b ill o f lading fo r th is
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one parcel out o f fou r expressly specified th a t the 
goods were on deck.

The result is th a t the award must be upheld in 
the terms o f the special case, and the sellers must 
pay the costs o f the a rb itra tion  and o f the hearing 
in th is  court.

Solicitors fo r the sellers, Wynne-Baxter and 
Keeble.

Solicitors for the buyers, Pritchard  and Sons, for 
Andrew A/. Jackson and Co., H u ll.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

Dec. 13, 14 and  15, 1932.

(Before Langton, J . and E ld e r B re th re n .)

H .M . S ubm arine R ainbow , (a)

C o llis ion— P ortland  H arbour— Dockyard Regula
tions— Vessel “  about to enter ”  fro m  sea
ward one o f the channels between the 
breakwaters ” — Order in  Council as to the 
Dockyard P o rt o f P ortland , Sclied. I I . ,  reg. 5 
(1931, N o. 176).

B y  the regulations fo r  the navigation o f P o rtland  
H arbour contained in  the Order in  Council 
as to the Dockyard P ort o f P o rtla nd  (N o. 176 
o f  1931), Sched. I I . ,  reg. 5, i t  is  provided that 
when any vessel is  “  about to enter fro m  
seaward any o f the channels between the 
breakwaters, any vessel proceeding outward by 
the same channel shall not enter the same 
channel u n t il the before mentioned vessel, or 
vessels, sha ll have passed in . "  The Dockyard  
Regulations fu rth e r provide that a ll vessels 
sha ll observe the steering and sa ilin g  rules set 
fo rth  in  the Regulations fo r  Preventing  
Collis ions at Sea except so fa r  as they are 
affected by the Dockyard Regulations.

H e ld , that reg. 5 was not lim ite d  in  its  a p p li
cation to vessels approaching the entrance in  
such a m anner as to indicate clearly and  
defin ite ly an in ten tion  to enter, and that an 
out-going vessel was not excused fro m  acting 
under the regulation because the incom ing  
vessel was approaching the entrance at so fine  
an angle that her in ten tion  to enter the harbour 
m ight not be clearly manifest.

H e ld, fu rth e r, that the duty o f an in-com ing  
vessel was not lim ited  to keeping her course and  
speed, but that she was bound, i f  necessary, to 
keep a look-out fo r  out-going vessels.

Co elision  A ction .
The plaintiffs, owners o f the paddle steamship 

Premier, claimed fo r damages occasioned by a 
collision between the Premier and H is Majesty’s 
submarine Rainbow, under the command o f the 
defendant, Lieut.-Commander Thomas Yeoman,
R.N. The collision took place in the N o rth  Ship 
Channel entrance to  Portland Harbour on the

Reported by Geoffrey H utchinson, Esq., Barrister-
at-Law.

afternoon o f the 28th June 1932 in  fine clear 
weather.

The facts and contentions of the parties in  so far 
as m aterial to  th is  report appear from  the judgment 
o f Langton, J.

E. Aylmer Digby. K.C. and Hayward for the 
plaintiffs.

Alfred Bucknill, K.C. and Carpmael for the 
defendants.

Langton, J.— This case arises out o f a collision 
which took place on the 28th June 1932 between 
a very ancient paddle steamer constructed before 
1850, the Premier, and H.M . submarine Rainbow.

That a collision o f th is  sort should have occurred 
in  broad daylight, in  a place where one would 
imagine everyone would be specially on the alert, 
is a circumstance which excites some surprise, and 
the firs t m atter fo r determination is as to  the rules 
applicable to  the place where the collision occurred. 
[H is Lordship dealt in  detail w ith  the evidence 
as to  the place o f collision, and said th a t he thought 
i t  happened in  the N o rth  Ship Channel entrance 
to  Portland Harbour, “  s lightly to  the southward 
o f mid-channel about 200ft. to 300ft. outside of a 
line drawn between the breakwaters, i f  heads '  B 
and ‘ C ’ are taken as the terminals o f the line.” ]

H aving arrived at th is  determination I  have to 
see what are the rules applicable. Under the 
Dockyard Ports Regulation A c t 1865, Orders in 
Council are from  tim e to  tim e made, and in 1931 
an Order, No. 176, was issued, laying down in a 
schedule certain rules w ith  regard to  the navigation 
o f the Dockyard Port. Summarising the rule® 
applicable to  th is  case, No. 1 provides th a t “  a11 
vessels shall observe the steering and sailing rules 
set fo rth  in  the Regulations fo r Preventing Collisions 
a t Sea, except so fa r as they are affected by the 
regulations hereinafter contained.”  I t  is im portant, 
therefore, to  notice tha t, although the Sea Regula
tions are to  a certain extent superseded, they are 
on ly superseded to  the extent mentioned in  the 
Order, and are otherwise preserved in  force. Rule ■’ 
o f the Dockyard Regulations is in  these terms, 
again c iting on ly the m aterial pa rt : “  When any 
vessel or vessels are about to  enter from  seawar 
any o f the channels between the breakwaters, any 
vessel proceeding outward by the same clianne 
shall not enter the same channel u n til the before, 
mentioned vessel, or vessels, shall have passed in- 
There are also a scries of signals which have ° 
be used and displayed i f  one o f H .M . ships desires 
to  take advantage o f a p r io rity  which is granted o 
H.M . ships to  pass out ahead o f other vessels, 
suffices to  say th a t in  th is  case the submarine 'v:l 
displaying no such signals.

I  have, therefore, to  construe rule 5 in  connection 
w ith  the ordinary Rules for Preventing Collision- 
a t Sea, and, as la id  down by the Order in Counc > 
i t  seems to  me tha t rule 5 is an overriding rule, 
assuming, o f course, th a t i t  applies a t a ll in 1 
circumstances o f th is  case.

The Premier was coming from  W eymouth on 
course o f S. by E. w ith  some 150 passengers, an 
seeking to  enter the N o rth  Ship Channel. 
Rainbow, which had been at anchor in  the nort 
west corner of the harbour, had le ft her anchorag 
and had got upon a course o f 90 degrees true 
gd out o f the same channel. In  these circumstanc ^ 
the vessels are found in  collision at the place I. *'ar(j  
indicated, a large hole being made in  the starboa ( 
side o f the Premier, commencing some 25ft. tr’ 
her stem. Very fortunate ly no lives were lost, ^ f 
as the hole was only some Sin. or Gin. forwar
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Adm.] H.M. Submarine  R ainbo w . [ A d m .

th e  o n ly  b u lk h e a d  w i th  w h ic h  th is  o ld  vessel w as 
p ro v id e d , i t  is  a p p a re n t t h a t  th e  m a rg in  o f  s a fe ty  
was sm a ll. T h e  P re m ie r  m akes th is  t r ip  tw o  o r  
th re e  tim e s  a  d a y  in  th e  su m m e r- tim e  la d e n  w i th  
passengers, a n d  i f ,  th e re fo re , th e re  is  a n y th in g  in  
th e  w a y  in  w h ic h  she ca rries  o u t h e r w o rk  w h ic h  
ca lls  fo r  c r it ic is m , o r  i f  th e re  is  a n y  d o u b t as to  
w h a t ru le s  a p p ly  in  th e  use r o f  th is  ch a n n e l, i t  is  o f  
th e  h ig h e s t im p o rta n c e  t h a t  t h a t  d o u b t sh o u ld  be 
re m o ve d  a n d  t h a t  h e r d u ty  s h o u ld  be c a r r ie d  o u t 
d if fe re n tly .

T h e re  is  a  g re a t c o n f lic t  o f  ev idence, b u t  b ro a d ly  
th e  cases are these. T h e  p la in t i f fs  say t h a t  th e  
P re m ie r  cam e d o w n  as she a lw ays  cam e ; t h a t  she 
h a d  th e  r ig h t  o f  w a y  ; t h a t  she cam e d o w n  to  w ith in  
tw o  to  tw o -a n d -a -h a lf  s h ip ’ s le n g th s  o f  “  C ”  head—  
th e  head o f  th e  n o r th e rn  a rm  o f  th e  b re a k w a te r—  
a n d  th a t  she was a b o u t to  a lte r  h e r h e lm , as she 
a lw ays  d id , to  m a ke  h e r tu r n  to  e n te r th e  h a rb o u r. 
T h e  tu r n  w h ic h  she w o u ld  ha ve  to  m a ke  co m in g  
u p o n  th a t  course w as s o m e th in g  be tw een  fiv e  an d  
s ix  p o in ts .

T h e  case fo r  th e  R a inb ow  is t h a t  she w as g o in g  
o u t to  p ra c tise  to rp e d o  f i r in g  a n d  t h a t  a  vessel’ s 
m a s t w as seen o v e r th e  n o r th e rn  a rm  o f  th e  b re a k 
w a te r, t h a t  i t  w as n o t th o u g h t she w as c o m in g  in , 
b u t  th a t  she w as g o in g  e ith e r  to  th e  n o rth -e a s te rn  
b re a k w a te r o r  to  th e  E a s t S h ip  C hanne l, o r  p o ss ib ly  
to  sea, so th e  R ainb ow  h e ld  on  h e r w a y . A  lo n g  
w a rn in g  b la s t w as b lo w n , a n d  th e n , w h e n , to  th e  
su rp rise  o f  those  o n  b o a rd  th e  R ainb ow , i t  was seen 
th a t  th e  P re m ie r  w as c o m in g  in ,  th re e  s h o rt b las ts  
were b lo w n , th e  engines w ere  p u t  f u l l  speed aste rn , 
a n d  a fte rw a rd s  th e  h e lm  w as p u t  h a rd -a -p o rt to  
t r y  to  a v o id  th e  c o llis io n . T h e  o ff ice r in  charge o f  
th e  R ainb ow  p u t  h is  case as h ig h  as th is .  H e  
c la im e d  th a t  th e  P re m ie r  h a d  no  r ig h t  t o  com e in to  
th e  h a rb o u r in  th e  w a y  she d id  ; t h a t  i t  w as unsea
m a n lik e  a n d  n o t  th e  p ro p e r w a y  to  ap p ro a ch  th e  
n a rro w  space be tw een  th e  b re a kw a te rs . T h e  
P rop e r w a y , he sa id— i f  she m u s t com e u p o n  th a t  
course— w as to  com e u p  to  a  d is ta n ce  o f, say, tw o  
cables fro m  “  C ”  head, a n d  th e n  to  “  shape u p  
P ro p e rly ,”  as he ca lle d  i t ,  so th a t  she c o u ld  e n te r 
° n  h e r r ig h t  side. R e a lly , L ie u t.-C o m m a n d e r 
Y e o m a n ’ s case w as “  I  am  n o t to  b la m e  fo r  th is  ; 
th e  P re m ie r  m is le d  m e ; she h a d  no  r ig h t  to  come 
111 th a t  w a y , a n d  is  t o  b lam e  because she a tte m p te d  
to  m a ke  h e r e n tra n ce  in  a  th o ro u g h ly  u n seam a n like  
w a y .”  I n  s u p p o rt o f  th a t  c o n te n tio n  M r . B u c k n il l  
fra m e d  an  a rg u m e n t u p o n  th e  c o n s tru c tio n  o f  ru le  5, 
w h ic h  he  co n te n d e d  d id  n o t  a p p ly . H e  a rgued  
fh a t  a  vesse l “  a b o u t to  e n te r ”  f ro m  seaw ard  o f  th e  
channe ls m e a n t a  vessel g o in g  to  e n te r th e  w a te r  
w h ic h  m ig h t  re a so n a b ly  be ta k e n  to  be in c lu d e d  in  
fh e  w o rd  “  channe ls  ”  ; an d  th a t  th e  P re m ie r, 
com in g  in  th e  w a y  she d id , w as ne ve r in  a  p o s it io n  
° f  “  a b o u t to  e n te r.”  T h e  w o rd  “  a b o u t,”  he 
con tended , m u s t m e an  th a t  th e  sh ip  sh a ll ap p roa ch  
80 as to  in d ic a te  c le a r ly  a n d  d e f in ite ly  h e r in te n t io n  
f °  e n te r, a n d  t h a t  th e  R ainb ow  w as u n d e r no  d u ty  
f °  a c t u n t i l  th e  in te n t io n  o f  th e  P re m ie r  w as m ade 
c ta n ife s t. “  C hanne ls ,”  he sa id , “  o u g h t n o t to  be
'c i t e d  to  th e  w a te r  be tw een  th e  heads, b u t  m u s t 

oe ta k e n  to  in c lu d e  so m u c h  o f  th e  w a te r  as lies 
on e ith e r  side o f  th e  im a g in a ry  lin e  as a vessel 
P ro p e rly  n a v ig a te d  can be re a so n a b ly  e xp ec ted  to  
Use.”  j n  s u p p o rt o f  th is  a rg u m e n t M r . B u c k n il l  
c ite d  The K a is e r  W ilh e lm  der Grosse (10 A sp . M a r. 
^ a w  Cas. 361, 504 ; 96 L .  T . R ep . 2 3 8 ; 97 L .  T . 
" eP- 366 ; (1907) P . 36, 259) a n d  The H arvest 
'o  A sp . M a r. L a w  Cas. 546 ; 54 L .  T .  R e p . 274 ;

1 P ro b . D iv .  14, 90). B o th  these cases are 
a u th o r it ie s  fo r  th e  p ro p o s it io n  th a t  a  vessel 
e n te rin g  a n a rro w  ch a n n e l is  n o t t o  ru n  across 

close to  p ie r-he ads  o r  o th e r  o b je c ts  w h ic h  
V ou . X V I I I . ,  N . S.

de fine  th e  cha nne l, b u t  m u s t g e t o n  to  h e r r ig h t  
side. B u t  in  th is  case th e  P re m ie r  w as n o t seeking 
to  ru n  across th e  p ie r-he ads  in  o rd e r to  g e t on  to  
h e r r ig h t  side ; she w as passing, as she says, w ith in  
tw o  to  tw o -a n d -a -h a lf  le n g th s  o f  “  C ”  head, b u t  
“  C ”  head  w as on  h e r r ig h t  side, i f  one construes 
th is  e n tran ce— as I  ha ve  no  d o u b t i t  sh o u ld  be 
co n s tru e d — as a n a rro w  cha nne l. I  do  n o t  th in k ,  
th e re fo re , t h a t  e ith e r  o f  these  decis ions assist v e ry  
m u c h  in  e lu c id a tin g  th e  m e a n in g  o f  w h a t seems to  
be a so m ew ha t f in e -d ra w n  re g u la tio n .

T o  m y  m in d , th e  p la in  m e a n in g  o f  ru le  5 is th a t  
a  vessel le a v in g  th e  h a rb o u r is  to  h o ld  b a ck  and 
n o t g e t in to  th e  w a te rw a y  be tw een  th e  p ie rs , 
w h e th e r th a t  w a te rw a y  is  cons idered  as a n  im a g in a ry  
l in e , o r  as tw o  cab les one s ide o f  th e  lin e  o r  b o th  
sides o f  th e  lin e , u n t i l  a n y  vessel w h ic h  is seeking 
to  e n te r th e  h a rb o u r has passed in .  I  th in k  
M r. B u c k n i l l ’s a rg u m e n t g ives to o  l i te ra l a  m e a n in g  
to  th e  w o rd s  “  cha nne l be tw een  th e  b re a kw a te rs ,”  
a n d  igno res th e  la te r  w o rd s  o f  th e  sentence : 
“  Vessel, o r  vessels, s h a ll ha ve  passed in . ”  I t  
seems to  m e o b v io u s , i f  one ta ke s  th e  w h o le  o f  th a t  
sentence, t h a t  th e  ru le  is  n o t  p u rp o r t in g  to  la y  
d o w n  h o w  vessels sha ll, o r  s h a ll n o t, ap p roa ch  th e  
ch a n n e l f o r  th e  h a rb o u r, b u t  is  p u rp o r t in g  to  la y  
d o w n  in  th e  c lea rest language th a t  th e  o u tg o in g  
vessel sh a ll be th e  g iv e -w a y  vessel, a n d  t h a t  th e  
vessel co m in g  in  s h a ll ha ve  th e  r ig h t  o f  w a y . 
M r. D ig b y , f o r  th e  p la in t i f fs ,  p u t  th e  case s t i l l  
h ig h e r, fo r  he  w as d isposed to  c la im  th a t  th e  
in c o m in g  vessel w as in  th e  same p o s it io n  as a 
s ta n d -o n  vessel u n d e r th e  cross ing  ru le . T h a t  v ie w  
does n o t com m end  i ts e lf  to  m e . A  s ta n d -o n  vessel 
u n d e r th e  cross ing  ru le  has a d u ty  to  keep he r 
course a n d  speed. I  d o  n o t  t h in k  th a t  a vessel 
e n te r in g  P o r t la n d  H a rb o u r  be tw een  th e  b re a k 
w a te rs  has a n y  d u ty  to  keep h e r course a n d  speed. 
In d e e d , be fo re  I  have  fin is h e d  g iv in g  m y  ju d g m e n t, 
i t  w i l l  be q u ite  c le a r t h a t  m y  v ie w  is  v e ry  d iffe re n t 
to  th a t .  I  t h in k  th e  in te rp re ta t io n  w h ic h  M r. 
B u c k n i l l  seeks to  g ive  th e  ru le  is  m u c h  to o  n a rro w , 
a n d  th a t  th e  b ro a d  sense o f  th e  ru le  is  t h a t  th e  
vessel c o m in g  o u t m u s t keep b a ck  a n d  keep o u t 
o f  th e  w a y  o f  th e  vessel t h a t  is co m in g  in .

T h e  R ainb ow  w as th e  vessel co m in g  o u t a n d  th e  
P re m ie r  w as co m in g  in . A  co llis io n  to o k  p lace  in  
w h a t m a y  fa i r ly  be ca lle d  one o f  “  th e  channels 
be tw een  th e  b re a kw a te rs ,”  a n d  w h e n  one reads 
th is  ru le  a n d  fin d s  an  o u tg o in g  vessel in  such  a 
p lace in  c o llis io n  w i th  a  vessel co m in g  in , i t  seems 
to  m e th a t  th e re  can  be n o  d o u b t th a t ,  u p  to  a  p o in t 
a t  least, th e  o u tg o in g  vessel m u s t be to  b lam e. 
W h e n  I  a d d  th a t  i t  is ag reed th a t  a t  th e  m o m e n t o f  
c o llis io n  th e  P re m ie r w as s ta t io n a ry  and th e  
R ainbow  h a d  som e speed, v a ry in g  in  e s tim a te  fro m  
fo u r  to  f iv e  k n o ts  on  th e  one s ide a n d  tw o  k n o ts  on 
th e  o th e r, i t  is c le a r th a t  th e  R a in b o w , i f  m y  v ie w  
o f  th e  ru le  is c o r re c t, m u s t be h e ld  to  b lam e.

[T h e  lea rned  ju d g e  th e n  considered  th e  n a v ig a 
t io n  o f  th e  tw o  vessels, a n d  h e ld  th a t  each vessel 
w as to  b lam e  fo r  bad  lo o k -o u t. H e  a p p o rt io n e d  as 
to  tw o - th ird s  to  H .M .S . R ainb ow  a n d  as to  o n e -th ird  
to  th e  P re m ie r.]

S o lic i to rs : W altons  a n d  C o .;  The T reasu ry  
S o lic ito r.

B B B
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P r iv . Co .] Cr o f t  v . D u n p h y . [P r iv . Co .

SuUtctal Committee of ttje $rtb]j Council,

J u ly  5 , 7 , 8  and  2 8 , 1 9 32 .

(P re s e n t: L o rd s  T o m l in , T h a n k e r t o n ,

M a c m il l a n  and W r ig h t , and S ir 
Geo r g e  L o w n d e s .)

C ro ft v. D unphy. (a)

ON APPEAL FROM THE SUPREME COURT OF 

CANADA.

Canada— Constitutiona l law— S h ipp ing— Cus
toms— Seizure o f vessel hovering w ith in  twelve 
m arine m iles o f coast o f Canada— Customs 
A c t (R . S. Can. 1 9 2 7 , c. 4 2 , as amended by 
18 &  19  Geo. 5 , c. 1 6 ), ss. 1 5 1 , 207— B rit is h  
N o rth  A m erica A c t 18 67  (3 0  &  31 Vie t. c. 3 ), 
s. 9 1 .

The Im p e ria l P a rliam en t, in  conferring powers 
on the D o m in ion  P arliam ent by sect. 91 o f the 
B rit is h  N o rth  A m erica A c t 1 8 67 , to legislate as 
to customs, cannot be supposed to have w ithheld  
fro m  i t  power to enact provis ions s im ila r  in  
scope to those which have long been p a r t o f 
Im p e r ia l customs legislation and presumably 
are regarded as necessary to its  efficacy, therefore 
sect. 1 5 1 , sub-sect. (7 ) ,  o f the Customs Act,
R . S. Can. 1 9 27 , c. 4 2 , as amended (1 9 2 8 ) 
c. 16 , in  so fa r  as i t  enacts that “  te rr ito ria l 
waters o f Canada ”  shall, fo r  the purposes o f 
sects. 151 and  2 0 7  o f the A c t as so amended 
{exam ination and seizure in  respect o f vessels 
hovering in  te rr ito r ia l waters o f Canada) 
include in  the case o f any vessel registered in  
Canada, the waters w ith in  twelve m arine m iles 
o f Canada, is  i n t r a  v ire s .

Decision o f the Supreme Court o f Canada (1 9 3 1 )
S . C .R . 5 3 1 , reversed.

A p p e a l  b y  th e  d e fe n d a n t, b y  spe c ia l leave , f ro m  a 
ju d g m e n t o f  th e  S uprem e C o u r t o f  C anada (D u ff,  
R iu f re t ,  a n d  L a m o n t , J J .— N ew com be  a n d  C annon, 
J J .  d isse n tin g ) d a te d  th e  3 0 th  J u n e  1931, re ve rs in g  
th e  un a n im o u s  ju d g m e n t o f  th e  S uprem e C o u r t o f  
N o v a  S co tia , in  banco, d a te d  th e  1 0 th  M a y  1930, 
a f f irm in g  th e  dec is ion  a t  th e  t r i a l  (P a to n , J .  w i th  a 
ju r y ) ,  w h e re b y  th e  re sp o n d e n t’s a c tio n  h a d  been 
d ism issed.

T h e  a c tio n  was com m enced in  th e  S uprem e C o u rt 
o f  N o v a  S co tia  b y  th e  re sp o n d e n t, a  re s id e n t o f  
N o r th  S ydne y , in  N o v a  S co tia , as o w n e r o f  th e  
schooner Dorothy M . Smart a n d  h e r cargo , a g a in s t 
th e  a p p e lla n t, th e  co m m a n d e r o f  P a tro l B o a t N o . 4, 
in  th e  e m p lo y  o f  th e  D e p a rtm e n t o f  N a t io n a l 
R even ue  o f  C anada, fo r  th e  re tu rn  o f  th e  sa id  vessel 
a n d  h e r cargo , w h ic h  h a d  been seized b y  th e  
a p p e lla n t as m a s te r o f  sa id  p a tro l b o a t e leven a n d  
a h a lf  m ile s  f ro m  th e  coast o f  N o v a  S co tia , fo r  an 
a lle g e d  v io la t io n  o f  th e  C ustom s A c t  o f  C anada, o r 
in  th e  a lte rn a t iv e  fo r  p a y m e n t o f  th e  va lu e  o f  th e  
vessel a n d  cargo a n d  dam ages fo r  th e ir  d e te n tio n .

T h e  q u e s tio n  ra ise d  on  th is  appea l re la te d  to  th e  
v a l id i t y  o f  sects. 151 a n d  207 o f  th e  C ustom s A c t  
o f  C anada (R . S. Can. 1927, c. 42 ), as am ended b y  
18 &  19 Geo. 5, c . 16, 1928, an  A c t  t o  a m end  th e  
C ustom s A c t,  ss. 1 a n d  3, w h ic h  a u th o r ise d , inter 
alia, th e  se izure  o f  a n y  vesse l re g is te re d  in  Canada

(a) Reported by Bdwaed J. M. Chaplin , Esq., Barriater-at-
Law.

in  th e  c ircu m s ta n ce s  p ro v id e d  fo r  in  th e  sections 
w ith in  tw e lv e  m a rin e  m ile s  o f  th e  te r r i t o r y  o f  the  
D o m in io n  o f  C anada.

T h e  p ro v is io n s  o f  th e  sections in  q u e s tio n  a re  as 
fo llo w s  :

“  151. (1 ) I f  a n y  vesse l is  h o v e r in g  in  t e r r i 
t o r ia l  w a te rs  o f  C anada, a n y  o ff ice r m a y  go 
a b o a rd  such  vesse l a n d  exa m in e  h e r cargo and 
m a y  a lso exa m in e  th e  M a s te r o r  pe rson in  
co m m a n d  u p o n  o a th  to u c h in g  th e  cargo  and  
vo ya g e  a n d  m a y  b r in g  th e  vesse l in to  p o r t .  . . • 
(6 ) T h e  ev idence  o f  th e  o ff ice r t h a t  th e  vessel 
w as w ith in  te r r i t o r ia l  w a te rs  o f  C anada, s h a ll be 
prim d facie ev ide nce  o f  th e  fa c t .  (7 ) F o r  th e  
pu rposes o f  t h is  sec tio n  a n d  se c tio n  tw o  h u n d re d  
a n d  seven o f  th is  A c t,  ‘ T e r r i to r ia l  w a te rs  o f  
C anada ’ s h a ll m e an  th e  w a te rs  fo rm in g  p a r t  o f  
th e  te r r i t o r y  o f  th e  D o m in io n  o f  C anada a n d  th e  
w a te rs  a d ja c e n t t o  th e  D o m in io n  w i th in  th ree  
m a rin e  m ile s  th e re o f, in  th e  case o f  a n y  vessel, 
a n d  w i th in  tw e lv e  m a rin e  m ile s  th e re o f, in  th e  
case o f  a n y  vesse l re g is te re d  in  C anada.

“  207. (1 ) I f  u p o n  th e  e x a m in a tio n  b y  a n y
o ffice r o f  th e  cargo  o f  a n y  vesse l h o v e r in g  in  
te r r i t o r ia l  w a te rs  o f  C anada, a n y  d u tia b le  goods 
o r  a n y  goods th e  im p o r ta t io n  o f  w h ic h  in to  
C anada is  p ro h ib ite d  are fo u n d  on  b o a rd  such 
vesse l w i th  h e r a p p a re l, r ig g in g , ta c k le , fu r n i
tu re ,  s tores a n d  cargo , s h a ll be seized a n d  
fo r fe ite d  . . . . ”

T h e  S uprem e C o u r t o f  C anada (D u f f,  R in f re t ,  
a n d  L a m o n t ,  J J .  ; N ew com be  a n d  C annon, JJ- 
d is s e n tin g ) h e ld  th a t  th e  sections in  q u e s tio n  were 
ultra vires.

T h e  case is  re p o rte d  (1931) S. C. R . 531.

J .  McG. Stewart, K .C . a n d  Prank Gahan fo r  th e  
a p p e lla n t.

D. A. Cameron, K .C . a n d  Horace Douglas fo r  th e  
re spond en t.

T h e  cons ide red  o p in io n  o f  th e ir  L o rd s h ip s  was 
d e liv e re d  b y

Lord M acm illan— O n th e  1 0 th  Ju n e  1929 th e  
schooner Dorothy M . Smart sa ile d  fo r  “  th e  h ig h  
seas ”  f ro m  th e  F re n c h  is la n d  o f  S t. P ie rre  w i th  a 
ca rgo  o n  b o a rd  o f  ru m  a n d  o th e r  l iq u o rs , w h ic h  are 
d u tia b le  u n d e r C ana d ian  la w . T h e  vessel was 
re g is te re d  in  N o v a  S co tia , a n d  w i th  h e r cargo was 
th e  p ro p e r ty  o f  th e  re sp o n d e n t, w h o  is  re s id e n t m  
N o v a  S co tia .

O n th e  1 3 th  J u n e  1929 th e  schooner, w hen  a t  a 
d is ta n ce  o f  e leven  a n d  a h a lf  m ile s  f ro m  th e  coast 
o f  N o v a  S co tia , w as bo a rd e d  b y  th e  a p p e lla n t, an 
o ff ice r in  th e  cus tom s se rv ice  o f  th e  C anad ian  
G o ve rn m e n t. T h e  cargo  h a v in g  been fo u n d  to  
co n s is t o f  d u t ia b le  goods, th e  vesse l a n d  cargo 
w ere  seized a n d  ta k e n  in to  p o r t .  ,

T h e  v a l id i t y  o f  th e  se izure, w h ic h  w as effecteo 
in  p u rsuan ce  o f  pow ers  co n fe rre d  b y  th e  Custom s 
A c t  o f  C anada (R . S. Can. 1927, c. 42 ), as am ended 
b y  18 &  19 Geo. 5, c. 16, is  ch a lle n g e d  in  th e  present 
p roceed ings o n  th e  b ro a d  g ro u n d  th a t  th e  P a r lia 
m e n t o f  th e  D o m in io n  in  c o n fe rr in g  th e  pow ers  in  
q u e s tio n  exceeded its  le g is la t iv e  com petence.

T h e  e n a c tm e n ts  im p u g n e d  a re  c o n ta in e d  >n 
sects. 151 a n d  207 o f  th e  s ta tu te  as am ended.

Sect. 151 p ro v id e s  as fo llo w s  :
“  (1 ) I f  a n y  vessel is  h o v e r in g  in  te r r i to r ia l  

w a te rs  o f  C anada a n y  o ff ice r m a y  go on  board 
such vesse l a n d  exa m in e  h e r ca rgo  a n d  m a y  als 
exa m in e  th e  m a s te r o r  pe rson  in  co m m a n d  u p d "  
o a th  to u c h in g  th e  ca rgo  a n d  voya ge  a n d  b r in g  tn
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vesse l in to  p o r t .  . . .  (7 ) F o r  th e  pu rposes o f  
th is  se c tio n  a n d  se c tio n  tw o  h u n d re d  a n d  seven 
o f  th is  A c t  ‘ ¿ T e rr ito ria l w a te rs  o f  C anada ’ s h a ll 
m ean th e  w a te rs  fo rm in g  p a r t  o f  th e  te r r i t o r y  o f  
th e  D o m in io n  o f  C anada a n d  th e  w a te rs  a d ja ce n t 
t o  th e  D o m in io n  w i th in  th re e  m a rin e  m ile s  th e re o f 
in  case o f  a n y  vesse l an d  w i th in  tw e lv e  m a rin e  
m ile s  th e re o f in  th e  case o f  a n y  vesse l re g is te re d  
in  C anada .”

Sect. 207 enacts as fo llo w s  :
“  (1 ) I f  u p o n  th e  e x a m in a tio n  o f  a n y  o ff ic e r o f  

th e  ca rgo  o f  a n y  vesse l h o v e r in g  in  te r r i t o r ia l  
w a te rs  o f  C anada a n y  d u t ia b le  goods o r  a n y  goods 
th e  im p o r ta t io n  o f  w h ic h  in to  C anada is  p ro 
h ib ite d  a re  fo u n d  on  b o a rd  such  vesse l w i th  h e r 
. . . ca rgo  s h a ll be se ized a n d  fo r fe ite d . . . .”
T h e  q u e s tio n  a c c o rd in g ly  is  w h e th e r i t  w as 

w ith in  th e  p o w e r o f  th e  D o m in io n  P a r lia m e n t to  
pass such  le g is la t io n  p u rp o r t in g  to  o p e ra te  to  a 
d is ta nce  o f  tw e lv e  m ile s  f ro m  th e  coast o f  Canada. 
T o  te s t  th is  q u e s tio n  th e  re sp o n d e n t as p la in t i f f  
be lo w  in i t ia te d  p roceed ings in  th e  S uprem e C o u r t 
o f  N o v a  S co tia  a g a in s t th e  cus tom s o ff ice r w h o  h a d  
seized h is  vessel a n d  cargo , c la im in g  th e ir  re tu rn  
a n d  dam ages fo r  t h e ir  d e te n tio n  on  th e  g ro u n d  o f  
th e  i l le g a l i t y  o f  th e  se izure. T h e  t r ia l  ju d g e  u p h e ld  
th e  v a l id i t y  o f  th e  le g is la t io n  a n d  co n se q u e n tly  o f 
th e  se izure , a n d  h is  de c is io n  w as a ff irm e d  b y  f iv e  
ju dg es  o f  th e  S uprem e C o u r t o f  N o v a  S co tia  in  
banco. O n  an  a p p e a l b e in g  ta k e n  to  th e  S uprem e 
C o u r t o f  C anada th is  ju d g m e n t w as reve rsed  b y  a 
m a jo r i ty  co n s is t in g  o f  D u f f ,  R in f re t  an d  L a m o n t ,  J J . ; 
N ew com be a n d  C annon, J J .  d isse n tin g . T h e  m a tte r  
n o w  com es be fo re  th e ir  L o rd s h ip s  on  th e  d e fe n d a n t’s 
appea l.

I t  m a y  be accep ted  as a genera l p r in c ip le  th a t  
S tates can  le g is la te  e ffe c t iv e ly  o n ly  fo r  th e ir  ow n  
te r r ito r ie s .  T o  w h a t d is ta nce  seaw ard  th e  te r r i to r y  
o f  a S ta te  is  t o  be ta k e n  as e x te n d in g  is  a q u e s tio n  
o f  in te rn a t io n a l la w  u p o n  w h ic h  th e ir  L o rd s h ip s  do 
n o t deem  i t  necessary o r  p ro p e r to  p ronou nce . 
H u t  w h a te v e r be th e  l im i t s  o f  te r r i t o r ia l  w a te rs  in  
th e  in te rn a t io n a l sense, i t  has lo n g  been recogn ised  
th a t  fo r  c e r ta in  pu rposes, n o ta b ly  those  o f  p o lice , 
revenue , p u b lic  h e a lth , a n d  fishe ries , a  S ta te  m a y  
enac t law s  a ffe c tin g  th e  seas s u r ro u n d in g  i t s  coasts 
to  a d is ta n ce  seaw ard  w h ic h  exceeds th e  o rd in a ry  
l im its  o f  i ts  t e r r i to r y .  T h e re  is  th e  w e ig h ty  
a u th o r it y  to  th is  e ffec t o f  L o rd  S to w e ll, w h o , w hen  
S ir  W i l l ia m  S c o tt, sa id  in  th e  ease o f  L e  L o u is  
(2 D odso n  210, a t  p . 245) : “  M a r it im e  sta tes  have 
c la im e d  a r ig h t  o f  v is i ta t io n  a n d  e n q u iry  w ith in  
those p a rts  o f  th e  ocean a d jo in in g  to  th e ir  shores, 
w h ic h  th e  co m m o n  c o u rte s y  o f  n a tio n s  has fo r  th e ir  
com m on conven ience a llo w e d  to  be cons ide red  as 
P arts o f  th e ir  d o m in io n s  fo r  v a r io u s  d o m e s tic  
purposes, a n d  p a r t ic u la r ly  fo r  fisca l o r  de fensive  
re g u la tio n s  m o re  im m e d ia te ly  a ffe c tin g  th e ir  sa fe ty  
a n d  w e lfa re . S uch a re  o u r  h o v e r in g  la w s , w h ic h  
w ith in  c e r ta in  l im i te d  d is tances m o re  o r  less 
m o d e ra te ly  assigned, s u b je c t fo re ig n  vessels to  
such e x a m in a tio n .”

T h e  spec ia l la t i tu d e  o f  le g is la t io n  in  such  m a tte rs  
's  a fa m il ia r  to p ic  in  th e  te x tb o o k s  o n  in te rn a t io n a l 
law . T h u s  S ir  T ra v e rs  T w iss , in  h is  tre a tis e  on 
In te rn a t io n a l L a w  in  th e  v o lu m e  d e a lin g  w i th  Peace, 
says, a t  p . 265, t h a t  a S ta te  in  m a tte rs  o f  revenue  
and h e a lth  “  exercises a  p e rm iss ive  ju r is d ic t io n  th e  
e x te n t o f  w h ic h  does n o t  a p p e a r to  be l im i te d  w i th in  
an y  c e r ta in  m a rk e d  bo u n d a rie s  fu r th e r  th a n  th a t  

. i t  can  o n ly  be exe rc ised  o v e r h e r ow n  
vessels a n d  o th e r  such  fo re ig n  vessels as are b o u n d  
to  h e r p o r ts .”

I n  H a lle c k ’s In te rn a t io n a l L a w , 3 rd  e d it . ,  v o l.  1, 
P- 157, i t  is  p o in te d  o u t  t h a t  be yo n d  th e  g e n e ra lly

accepted l im i ts  o f  t e r r i t o r ia l  w a te rs  “  S ta tes m a y  
exercise a q u a lif ie d  ju r is d ic t io n  fo r  f isca l a n d  defence 
purposes— th a t  is , fo r  th e  e xe cu tio n  o f  th e ir  revenue 
law s an d  to  p re v e n t ‘ h o v e r in g  on  th e ir  coasts.’ ”

A g a in , in  H a l l ’s F o re ig n  P ow ers  and  J u r is d ic t io n  
o f  th e  B r i t is h  C row n , i t  is  s ta te d  in  p a r. 108 th a t  
“  th e  ju s t ic e  a n d  necess ity  o f  ta k in g  p re c a u tio n a ry  
m easures ou ts id e  te r r i to r ia l  w a te rs , in  o rd e r th a t  
in fra c t io n s  o f  revenue  law s  s h a ll n o t  o ccu r u p o n  th e  
te r r i t o r y  its e lf , is  in  p r in c ip le  un co n te s te d .”  W ith o u t  
fu r th e r  m u lt ip ly in g  q u o ta tio n s  i t  m a y  be s u ff ic ie n t 
to  a d d  re ferences to  P h il l im o re ’ s In te rn a t io n a l L a w , 
p a r. 198, a n d  W h e a to n ’s In te rn a t io n a l L a w , 
6 th  e d it . ,  v o l.  1, p . 367.

B u t  w h ile  th e  Im p e r ia l P a r lia m e n t m a y  be con
ceded to  possess such  pow ers o f  le g is la tio n  un d e r 
in te rn a t io n a l la w  a n d  usage, th e  re spond en t con 
ten ds  th a t  th e  P a r lia m e n t o f  C anada has no  such 
pow ers . I t  is  n o t  con tes ted  th a t  u n d e r th e  B r i t is h  
N o r th  A m e r ic a  A c t  th e  D o m in io n  L e g is la tu re  has 
f u l l  p o w e r to  e n ac t custom s law s  fo r  C anada, b u t  i t  
is  m a in ta in e d  th a t  i t  is  d e ba rred  fro m  in tro d u c in g  
in to  such le g is la tio n  a n y  p ro v is io n s  designed to  
op era te  b e yo n d  i ts  shores o r , a t  a n y  ra te , b e yo n d  a 
m a rin e  league fro m  th e  coast.

I n  th e ir  L o rd s h ip s ’ o p in io n  th e  P a rlia m e n t o f  
Canada is  n o t u n d e r a n y  such  d is a b il ity .  Once i t  
is  fo u n d  th a t  a p a r t ic u la r  to p ic  o f  le g is la tio n  is  
am ong  those u p o n  w h ic h  th e  D o m in io n  P a rlia m e n t 
m a y  c o m p e te n tly  le g is la te  as be ing  fo r  th e  peace, 
o rd e r a n d  good  g o v e rn m e n t o f  C anada o r  as be ing  
one o f  th e  sp e c ific  sub je c ts  en u m e ra te d  in  sect. 91 
o f  th e  B r i t is h  N o r th  A m e r ic a  A c t ,  th e ir  L o rd sh ip s  
see no  reason to  re s t r ic t  th e  p e rm itte d  scope o f  
such  le g is la tio n  b y  a n y  o th e r co n s id e ra tio n  th a n  
is  a p p lic a b le  to  th e  le g is la tio n  o f  a f u l l y  S overeign 
S ta te .

I n  th e  w e ll-k n o w n  case o f  Reg. v . B u ra h  (3  A p p . 
Cas. 889), L o rd  S elborne, in  exp ress ing  th e  v iew s  
o f  th e  b o a rd  in  th e  com p a ra b le  ins ta nce  o f  In d ia ,  
uses, a t  p . 904, th is  v e ry  s ig n if ic a n t language : 
“ T h e  In d ia n  L e g is la tu re  has pow ers exp ress ly  
l im i te d  b y  th e  A c t  o f  th e  Im p e r ia l P a r lia m e n t 
w h ic h  c re a te d  i t ,  a n d  i t  can , o f  course, do  n o th in g  
b e yo n d  th e  l im i ts  w h ic h  c ircu m sc rib e  those  pow ers. 
B u t ,  w hen  a c tin g  w ith in  those  l im its ,  i t  is  n o t  in  
a n y  sense an  a g en t o r  de legate  o f  th e  Im p e r ia l 
P a r lia m e n t, b u t  has, a n d  w as in te n d e d  to  have, 
p le n a ry  pow ers  o f  le g is la tio n  as la rg e , a n d  o f  th e  
same n a tu re , as those  o f  P a r lia m e n t i ts e lf . ”  A g a in , 
spe ak ing  o f  th e  P ro v in c ia l L e g is la tu re  o f  O n ta r io , 
S ir  B arnes P eacock, in  g iv in g  th e  ju d g m e n t o f  th is  
b o a rd  in  Hodge  v . The Queen (9 A p p . Cas. 117, a t  p. 
132 ; 50 L .  T . R e p . 301, a t  p . 304), sa id  : “  W h e n  th e  
B r i t is h  N o r th  A m e r ic a  A c t  enacted  th a t  th e re  sh o u ld  
be a  L e g is la tu re  fo r  O n ta r io , t h a t  i t s  le g is la tiv e  
assem b ly  sh o u ld  ha ve  e xc lu s ive  a u th o r it y  t o  m ake 
law s  fo r  th e  P ro v in c e  an d  fo r  p ro v in c ia l purposes 
in  re la t io n  to  th e  m a tte rs  en u m e ra te d  in  sect. 92, 
i t  co n fe rre d  pow ers  n o t in  a n y  sense to  be exercised 
b y  d e le g a tio n  fro m  o r  as agents o f  th e  Im p e r ia l 
P a r lia m e n t, b u t  a u th o r it y  as p le n a ry  a n d  as am p le  
w ith in  th e  l im i ts  p rescribe d  b y  sect. 92 as th e  
Im p e r ia l P a r lia m e n t in  th e  p le n itu d e  o f  i t s  pow er 
possessed a n d  c o u ld  be s tow .”  T o  th e  D o m in io n  
P a r lia m e n t these w o rd s  a p p ly  a fo r t io r i ,  w i th  th e  
s u b s t itu t io n  o f  sect. 91 fo r  sect. 92. T h e ir  L o rd -  
sh ips  a lso re c a ll th e  language  used b y  L o rd  H a ls b u ry  , 
L .C ., in  exp ress ing  th e  v iew s  o f  th e  b o a rd  on  th e  
p o w e r o f  th e  D o m in io n  P a r lia m e n t to  le g is la te  fo r  
th e  peace, o rd e r, and  good g o ve rn m e n t o f  C anada, 
in  th e  case o f  Reg. v .  R ie l (10 A p p . Cas. 675, a t  
p . 678 ; 54 L .  T . R ep . 3 3 9 ): “ T h e  w o rd s  o f  th e  
s ta tu te ,”  sa id  h is  L o rd s h ip , “  are a p t t o  a u th o r ise  
th e  u tm o s t d is c re tio n  o f  e n a c tm e n t fo r  th e  a t ta in 
m e n t o f  th e  ob je c ts  p o in te d  to . ”
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L e g is la t io n  o f  th e  Im p e r ia l P a r lia m e n t, even in  
c o n tra v e n tio n  o f  g e n e ra lly  ackn ow ledg ed  p r in c ip le s  
o f  in te rn a t io n a l la w , is  b in d in g  u p o n  a n d  m u s t be 
en fo rce d  b y  th e  c o u rts  o f  th is  c o u n try , fo r  in  these 
c o u rts  th e  le g is la tio n  o f  th e  Im p e r ia l P a r lia m e n t 
c a n n o t be ch a lle nge d  as u ltra  v ires  (p e r D u n e d in , 
L .  J .-G . in  M ortensen  v . Peters, 1906, 8 F . (J . C.) 93, 
a t  p . 101). I t  m a y  be th a t  le g is la t io n  o f  th e  
D o m in io n  P a r lia m e n t m a y  be cha lle n g e d  as u ltra  
vires  on  th e  g ro u n d  th a t  i t  is  c o n tra ry  to  th e  p r in c ip le  
o f  in te rn a t io n a l la w , b u t  t h a t  m u s t be because i t  
m u s t be assum ed th a t  th e  B r i t is h  N o r th  A m e r ic a  
A c t  has n o t  co n fe rre d  p o w e r on  th e  D o m in io n  
P a r lia m e n t to  le g is la te  c o n tra ry  to  these p r in c ip le s . 
I n  th e  p re se n t case, ho w e ve r, th e re  is  no  q u e s tio n  
o f  in te rn a t io n a l la w  in v o lv e d , fo r  le g is la t io n  o f  th e  
k in d  he re  ch a lle nge d  is  recogn ised  as le g it im a te  
b y  in te rn a t io n a l la w , a n d  in  a n y  e v e n t th e  p ro v is io n  
im p u g n e d  has no  a p p lic a t io n  to  fo re ig n  vessels. 
T h e  sole q u e s tio n  is  w h e th e r th e  Im p e r ia l P a r l ia 
m e n t, in  c o n fe rr in g  u p o n  C anada, as i t  a d m it te d ly  
nas done, f u l l  p o w e r to  e n a c t cus tom s le g is la tio n , 
bestow ed o r  w ith h e ld  th e  p o w e r to  e n ac t th e  p ro 
v is io n s  n o w  cha lle nge d . N o  q u e s tio n  o f  a n y  
in f r a c t io n  o f  in te rn a t io n a l la w  arises. T h e  q u e s tio n  
is  a d o m e s tic  one be tw een  th e  Im p e r ia l P a r lia m e n t 
a n d  th e  D o m in io n  P a r lia m e n t.

W h e n  in  th e  course o f  th e  h e a rin g  i t  becam e c le a r 
th a t  th is  was th e  n a tu re  o f  th e  c o n tro v e rs y , th e ir  
L o rd s h ip s  deem ed i t  p ro p e r t h a t  in t im a t io n  s h o u ld  
be m ade to  H is  M a je s ty ’ s A tto rn e y -G e n e ra l in  
o rd e r th a t  he m ig h t,  i f  so a d v ise d , in te rv e n e  on 
b e h a lf o f  th e  Im p e r ia l  G o v e rn m e n t. T h e  A t to rn e y -  
G enera l a tte n d e d  a t  th e ir  L o rd s h ip s ’ b a r  a n d  s ta te d  
th a t ,  h a v in g  cons ide red  th e  issue ra ise d  in  th e  case, 
he d id  n o t deem  i t  h is  d u ty  to  o ffe r a n y  a rg u m e n t 
on  th e  m a tte r .  I t  m a y , th e re fo re , be ta k e n  th a t  th e  
a p p e lla n t’s c o n te n tio n  in  s u p p o rt o f  th e  v a l id i t y  o f  
th is  C ana d ian  le g is la t io n  is  n o t rega rd ed  as c o n tra ry  
to  a n y  Im p e r ia l in te re s t. T h is , o f  course, does n o t 
a ffe c t in  a n y  w a y  th e  p u re  q u e s tio n  o f  la w  a r is in g  
on  th e  in te rp re ta t io n  o f  th e  B r i t is h  N o r th  A m e r ic a  
A c t,  as t h a t  q u e s tio n  has been d e fined  above.

W h e n  a p o w e r is  co n fe rre d  to  le g is la te  on  a 
p a r t ic u la r  to p ic  i t  is  im p o r ta n t ,  in  d e te rm in in g  th e  
scope o f  th e  p o w e r, to  ha ve  re g a rd  to  w h a t is  
o rd in a r i ly  tre a te d  as em braced w i th in  th a t  to p ic  in  
le g is la t iv e  p ra c tic e  a n d  p a r t ic u la r ly  in  th e  le g is la tiv e  
p ra c tic e  o f  th e  s ta te  w h ic h  has co n fe rre d  th e  po w e r. 
T h u s  in  con s id e rin g  w h a t m ig h t be a p p ro p r ia te ly  
a n d  le g it im a te ly  enacted  b y  th e  D o m in io n  P a r l ia 
m e n t u n d e r i ts  p o w e r to  le g is la te  in  re la t io n  to  
“  b a n k ru p tc y  a n d  in s o lv e n c y ,”  i t  was cons idered  
re le v a n t t o  discuss th e  u su a l co n te n ts  o f  b a n k ru p tc y  
s ta tu te s  (R oya l B a n k  o f Canada  v . L a ru e , 138 
L .  T . R e p . 562 ; (1928) A . C. 187). N o w  fro m  e a r ly  
t im e s  th e  custom s le g is la tio n  o f  th e  Im p e r ia l 
P a r lia m e n t has c o n ta in e d  a n ti-s m u g g lin g  p ro v is io n s  
a u th o r is in g  th e  se izure o f  vessels h a v in g  d u tia b le  
goods on  b o a rd  w hen  fo u n d  “  h o v e r in g  ”  o f f  th e  
coast w ith in  d is tances s u b s ta n t ia lly  in  excess o f  th e  
o rd in a ry  te r r i t o r ia l  l im its .  So fa r  b a c k  as 1736 
th e re  is  to  be fo u n d  in  th e  s ta tu te  9 Geo. 3, c. 9, 
s. 22, le g is la tio n  a u th o r is in g  th e  fo r fe itu re  o f  
d u tia b le  goods fo u n d  in  vessels “  h o v e r in g  ”  w ith in  
tw o  m a rin e  leagues o f  th e  shore. Th e re  are num ero us  
subsequen t en a c tm e n ts  o f  a  s im ila r  cha ra c te r, and  
le g is la t io n  o f  th is  n a tu re  has been e x te nde d  as fa r  
as to  tw e n ty - fo u r  m ile s  f ro m  th e  coast. So fa m ilia r ,  
inde ed , a re  such p ro v is io n s  in  th e  h is to ry  o f  B r i t is h  
cus tom s le g is la t io n  th a t  th e  series o f  m easures 
e m b o d y in g  th e m  ha ve  com e to  be k n o w n  com 
p e n d io u s ly  as th e  “  H o v e r in g  A c ts .”  A lth o u g h  
these A c ts  ha ve  n o w  a l l  been re pea le d , th e  C ustom s 
C o n so lid a tio n  A c t  o f  1876, b y  sect. 179, a u th o r is e d  
th e  fo r fe itu re  o f  a n y  sh ip  b e lo n g in g  w h o lly  o r  in

p a r t  t o  B r i t is h  su b je c ts , o r  h a v in g  h a lf  th e  persons 
on  b o a rd  sub je c ts  o f  H e r  M a je s ty , i f  fo u n d  w ith  
p ro h ib ite d  goods on  b o a rd  w ith in  th re e  leagues o f  
th e  coast o f  th e  U n ite d  K in g d o m . I n  th e  case o f 
o th e r  vessels n o t  B r i t is h  th e  l im i t  is  f ix e d  a t  one 
league fro m  th e  coast. T h e  p re v io u s  Im p e r ia l A c t 
o f  1853 (16 &  17 V ie t .  c. 107), w h ic h  w as in  fo rce  
w hen  th e  B r i t is h  N o r th  A m e r ic a  A c t  w as passed, 
d e a lt, in  sect. 212, w i th  even g re a te r d is tances fro m  
th e  coast. I t  is  n o t  w ith o u t  in te re s t t o  n o te  as a 
m a tte r  o f  h is to ry  t h a t  th e  r is k  o f  i l l i c i t  tra d e  be tw een 
th e  F re n c h  is la n d  o f  S t. P ie rre  a n d  H is  M a je s ty ’s 
N o r th  A m e r ic a n  possessions w as th e  s u b je c t o f  
spe c ia l le g is la t io n  in  a s ta tu te  o f  1763, 4 Geo. 4, 
c. 15, b y  sect. 35, o f  w h ic h  a n y  B r i t is h  sh ip  
“  h o v e r in g  ”  w ith in  tw o  leagues o f  S t. P ie rre  and 
M iq u e lo n  m ig h t  be seized a n d  fo r fe ite d .

I t  w i l l  th u s  be seen th a t  w hen  th e  Im p e r ia l 
P a r lia m e n t in  1867 co n fe rre d  o n  th e  P a r lia m e n t o f  
C anada f u l l  p o w e r to  le g is la te  re g a rd in g  custom s, 
i t  h a d  lo n g  been th e  p ra c tic e  to  in c lu d e  in  Im p e r ia l 
s ta tu te s  re la t in g  to  th is  b ra n c h  o f  la w  exe cu tive  
p ro v is io n s  to  ta k e  e ffe c t ou ts id e  o rd in a ry  te r r i to r ia l  
l im its .  T h e  m easures a g a in s t “  h o v e r in g  ”  were 
no  d o u b t enacted  b y  th e  Im p e r ia l P a r lia m e n t 
because th e y  w ere deem ed necessary to  re n d e r a n t i-  
s m u g g lin g  le g is la tio n  e ffe c tive . I n  these c irc u m 
stances i t  is  d i f f ic u lt  to  conce ive  th a t  th e  Im p e r ia l 
P a r lia m e n t in  b e s to w in g  p le n a ry  pow ers  o n  th e  
D o m in io n  P a r lia m e n t to  le g is la te  in  re la t io n  to  
cus tom s s h o u ld  ha ve  w ith h e ld  f ro m  i t  th e  p o w e r to  
e n a c t p ro v is io n s  s im ila r  in  scope to  those  w h ic h  had  
lo n g  been an  in te g ra l p a r t  o f  Im p e r ia l custom s 
le g is la tio n  a n d  w h ic h  p re s u m a b ly  w ere re ga rd ed  as 
necessary to  i t s  e ff ica cy  (c f. A tto rney-G enera l fo *  
C anada  v .  C a in , 95 L .  T . R e p . 314 ; (1906) A . C. 
542). T h e  B r i t is h  N o r th  A m e r ic a  A c t  im posed  
n o  such re s tr ic t io n  in  te rm s , a n d  th e ir  L o rd sh ip s  
see no  ju s t if ic a t io n  fo r  in fe r r in g  i t ,  n o r  do  th e y  f in “  
the m se lves  co n s tra in e d  to  im p o r t  i t  b y  a n y  o f  the  
cases to  w h ic h  th e y  w ere  re fe rre d  b y  th e  respond en t, 
fo r  these cases are n o t  in  p a r i  m a te ria .

T h e ir  L o rd s h ip s ’ a tte n t io n  w as d ra w n  to  sect. 3 
o f  th e  S ta tu te  o f  W e s tm in s te r  1931, b y  w h ic h  i t  is 
“  de c la red  a n d  en ac ted  th a t  th e  P a r lia m e n t o f  a 
D o m in io n  has f u l l  p o w e r to  m a ke  law s  h a v in g  e x tra 
te r r i t o r ia l  o p e ra t io n ,”  a n d  i t  w as suggested th a t  
th is  sec tio n  h a d  re tro s p e c tiv e  e ffec t. I n  th e  v ie w  
w h ic h  th e ir  L o rd s h ip s  ha ve  ta k e n  o f  th e  p resent 
case i t  is  n o t  necessary to  say a n y th in g  on  th is  
p o in t  b e yo n d  o b se rv in g  th a t  th e  q u e s tio n  o f  the  
v a l id i t y  o f  e x t r a - te r r i to r ia l  le g is la t io n  b y  the  
D o m in io n  c a n n o t a t  le a s t a rise  in  th e  fu tu re .

T h e  re s u lt  is  th a t  th e ir  L o rd s h ip s  w i l l  h u m b ly  
a d v ise  H is  M a je s ty  th a t  th e  a p pea l be a llow e d , 
th e  ju d g m e n t o f  th e  S uprem e C o u r t o f  Canada 
re ve rsed , a n d  th e  ju d g m e n t o f  th e  S uprem e C o u rt of 
N o v a  S co tia  re s to re d . T h e  a p p e lla n t w i l l  have  the  
costs o f  th e  a p p e a l a n d  in  th e  S uprem e C o u rt o 
Canada.

A p p e a l allowed-

S o lic ito rs  fo r  th e  a p p e lla n t, Charles Russell and  
Co.

S o lic ito rs  fo r  th e  re sp o n d e n t, Lawrence Jones  
a n d  Co.
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A dm .] The Mabel V e r a ; The H umourous. [Ad m .

Court of
H IG H  C O U R T OF JU S T IC E .

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S IN E S S .

Jan . 24 and  25, 1933.

(Before Bateson, J .)

The M abel Vera ; The Humourous, (a)

M ortgage  —  F ish in g  vessel —  Nets and fish ing
gear__Whether appropria ted to the vessel at
the date o f mortgage so as to fo rm  p a rt o f 
mortgage security.

The p la in t if fs  as mortgagees o f the steam drifters
M . V . and  H . and the ir appurtenances claimed 
payment o f sums outstanding upon the ir 
mortgages, and a declaration that they were 
entitled as p a rt o f the ir mortgage security to 
certain nets and fish ing  gear.

I n  the case o f the M . V . at the time o f the mortgage 
there were on board the d rifte r a number o f 
nets which had been bought fo r  her use. A t  
the tim e when the mortgagees took possession 
the nets on board were not iden tica l w ith  the 
nets which were on board at the tim e of the 
mortgage.

H eld, that the nets on board at. the tim e when the 
mortgagees took possession were merely sub
stitutes fo r  those on board at the time of e 
mortgage, and that they form ed p a rt of the 
mortgagee's security.

I n  the case o f the H .  no nets were on board at 
the tim e o f the mortgage, but nets were subse
quently brought on board and were on board 
at the tim e when the mortgagees took possession, 
though i t  appeared doubtfu l how fa r  they had 
been appropria ted to the exclusive use of e 
d rifte r.

H e ld, that the nets d id  not fo rm  pa rt o f the 
mortgagee's security.

I n  both cases there were in  store on shore nets 
marked w ith  the appropria te num era l o f each 
d rifte r, but i t  appeared that these nets were 
available fo r  use by the owners on whichever 
d rifte r they chose, o r fo r  h ir in g  to other drifters.

Held, that in  the circumstances the fac t that these 
nets were marked w ith  the num era l o f a p a r
ticu la r d r ifte r was not sufficient to show that 
they were appropria ted thereto.

M ortgage A ctions.
T h e  p la in t i f f s ,  M e ssrs . P e a c o c k  a n d  C o . (L o w e s to f t )

L im ited , claimed under mortgages uP°n the
defendants’ steam drifters Humourous and Mabel
Vera declarations pronouncing fo r the v a lid ity  of
the mortgages, repayment o f the sums advanced

'f®) Reported by Geoffrey H utchinson, Esq , Barriater-
at-Law.

w ith  a rrea rs  o f  in te re s t, a n d  a  d e c la ra t io n  th a t  
c e r ta in  ne ts  a n d  fis h in g  gear w e re  co m p rise d  in  th e  
m o rtg a g e  s e c u r ity . T h e  a c tio n s  w ere  de fended  y  
th e  l iq u id a to r  o f  th e  H o ll in g h u rs t  F is h in g  C o m p a n y  
L im ite d ,  th e  ow ne rs  o f  th e  M a b e l V e ra  an d
H um o uro us . „  .  .

T h e  H o ll in g h u rs t  F is h in g  C o m p a n y  L im ite d  
w as fo rm e d  in  1926, w h e n  th e y  m o rtg a g e d  th e  
H u m o u ro u s  to  th e  p la in t i f fs .  A t  t h a t  t im e  th e  
c o m p a n y  d id  n o t o w n  a n y  n e ts , a n d  th e re  w ere 
none b e lo n g in g  to  th e m  on board th e  H um o uro us .
I n  1928 th e y  m o rtg a g e d  th e  M a b e l V e ra  t o  th e  
p la in t i f fs .  T h e re  w e re  a t  t h a t  t im e  c e r ta in  ne ts  
on  b o a rd  th e  M a b e l V era . S u b se q u e n tly  th e  
m ortgagees to o k  possession o f  th e  d r if te rs .  Th e re  
w ere th e n  c e r ta in  ne ts  on  b o a rd  th e  M a b e l L e ra , 
b u t  these  ne ts  w ere  n o t  id e n t ic a l w i th  those  w h ic h  
w ere  o n  b o a rd  w hen  th e  vessel w as m o rtg a g e d . 
T h e re  w ere  also a t  t h a t  t im e  c e r ta in  o th e r  n e ts  a n d  
sea r in  s to re  o n  shore w h ic h  w e re  m a rk e d  w i th  th e  
p o r t  n u m b e rs  o f  th e  M a b e l V e ra  a n d  th e  H um o uro us .

I t  w as a d m it te d  th a t  n e ts  a n d  fis h in g  gear m ig h t 
fo r m  p a r t  o f  th e  a p pu rtena nces  so as to  be com p rise d  
in  th e  m o rtg a g e  s e c u r ity , b u t  i t  w as co n te n d e d  th a t  
in  th e  c ircu m s ta n ce s  th e  ne ts  a n d  ge a r in  q u e s tio n  
w ere  n o t  so a p p ro p r ia te d  to  th e  tw o  d r if te rs  as to  
m a ke  th e m  p a r t  o f  th e  m o rtg a g e e ’ s s e c u r ity .

B u c k n il l ,  K .C . a n d  W illm e r  f o r  th e  p la in t i f fs .

R aeburn , K .C . a n d  H o lm a n  f o r  th e  d e fe n d a n t.

Bateson, J.— These tw o  cases ha ve  been t r ie d  
to g e th e r a n d  th e  fa c ts  seem to  m e to  be these , th e  
c o m p a n y  w h ic h  ow ne d  th e  tw o  vessels— th e  H u m o u r
ous a n d  th e  M a b e l V e ra — was fo rm e d  in  J a n . 1926 
b y  M r .  G eorge B re a c h , w hose son, M r- G eorge A . 
B re a ch , gave ev idence b e fo re  m e . M r .  B re a ch , th e  
fa th e r ,  has d ie d  since th e  pu rchase  o f  these  vessels, 
b u t  he a p p a re n tly  o w ne d  som e fis h in g  vesse l, o r  
vessels, a n d  a q u a n t i t y  o f  ne ts . T h e  fa th e r— M r. 
B re a ch , sen io r— b o u g h t th e  H u m o u ro u s  in  1925. She 
w as a d r i f t e r  t ra w le r ,  a n d  h a d  h e r t r a w l gear u p o n  
he r, b u t  no  f is h in g  ne ts  fo r  d r i f t in g  purposes. She 
cos t 22401., a n d  h e r n u m b e r w as L .T .  691. t  he 
co m p a n y , w hen  i t  w as fo rm e d , o w ne d  no  ne ts  to r  
d r i f t  f is h in g  a t  a ll.  T h e  vessel w as b o u g h t w i th  th e  
in te n t io n  o f  t u r n in g  h e r o v e r to  th e  c o m p a n y  w h ic h  
w as fo rm e d  la te r— in  J a n . 1926, a n d , in  fa c t ,  v e ry  
soon a f te r  she w as pu rch a se d — n a m e ly , in  F e b ru a ry  
— she w as m o rtg a g e d  to  th e  p la in t i f fs .

T h e re  has been a good  de a l o f  d iscu ss io n  as to  
w h e th e r, a t  th e  t im e  o f  th e  m o rtg a g e , th e  vessel ha d  
a n y  ne ts  on  b o a rd  h e r a t  a ll,  a n d  w h e th e r such  ne ts  
as she h a d  w e re  a p p ro p r ia te d  to  h e r. hue  m a y  
h a ve  h a d  som e o n  b o a rd  w h ic h  b e lo nge d  to  M r . 
B re a c h , th e  fa th e r ,  w h o  h a d  le n t  th e m , o r  h ire d  th e m , 
to  h e r fo r  a poss ib le  n e t d r i f t  vo ya g e  a b o u t t h a t  
t im e ,  b u t  t h a t  she h a d  a n y  n e ts  a t  a l l  o n  h e r w h ic h  
be longed, o r  w ere  a p p ro p r ia te d , t o  th e  vessel I  am  
sa tis fie d  is  n o t th e  case. T h e re fo re , th e  m o rtg a g e  
to  th e  p la in t i f fs  o f  th e  H u m o u ro u s  w as o n ly  *  m o r t 
gage w h ic h  cove red  th e  vesse l h e rs e lf a n d h e r  t r a w l 
gear, w h ic h  w as u n d o u b te d ly  on  b o a rd  h e r a n d  I  
t h in k  th a t  i f  th e  m ortgagees  h a d  w a n te d  to  co ve r 
a n y  ne ts  a t  a ll th e y  w o u ld  ha ve  ^ c e r ta i 'u a i  t  ie 
fa c ts  b e fo re  a d v a n c in g  th e ir  m o n e y  w h ic h  th e y

d l T h e°bo oks  ha ve  been re fe rre d  to  in  th e  course o f  
th e  case, a n d , as fa r  as th e  ev idence goes, th e  
f i r s t  ne ts  t h a t  w ere  b o u g h t b y  th e  c o m p a n y  w ere 
b o u g h t on  th e  6 th  M a rc h  1928. O n th e  1 4 th  
M a rc h  1928 th e  M a b e l V e ra  was b o u g h t, a n d  she 
was o n ly  a d r if te r .  She w as n o t a  t r a w le r  d r if te r .

She w as b o u g h t a t  a u c tio n  fo r  1600/ ., w ith o u t  
ne ts . O n th e  5 th  A p r i l  th e  c o m p a n y  b o u g h t ne ts—  
some 220 secondhand ne ts— a t  a cos t o f  8701., a n d
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they were marked, fo r some reason, “  G. B .,”  the 
in itia ls  o f Mr. Breach, the father. O f those nets 
120 were stored and 100 were pu t on board the 
Mabel Vera, and I  th in k  th a t those nets were 
appropriated to  the Mabel Vera. On the 7th A p ril— 
that is, two days after Mr. Breach’s nets were 
transferred—the mortgage fo r the Mabel Vera 
was made—the mortgages fo r both ships were in 
s ta tu tory form  and covered 64-64th shares in  the 
ship and her appurtenances, and I  am satisfied 
tha t, in  the case o f the Mabel Vera she had 100 nets 
appropriated to  her a t the tim e o f the mortgage.

Various nets were bought from  tim e to  tim e—  
new nets— as appears from  the accounts th a t have 
been pu t in, and the number bought varied in  the 
different years. In  Dec. 1931 a liqu ida to r fo r the 
company was appointed, and on the 14th Dec. 
the mortgagees took possession o f both vessels 
under the ir mortgages and they took the gear 
tha t they found on both o f them  and stored i t  in  
the ir store.

The gear tha t was found on board the two ships is 
set out in  an inventory. In  the case o f the Mabel 
Vera (whose number was 1185) there were found 
ninety-three nets marked w ith  the number 1185 
w ith  other gear attached to  the vessel, including 
ropes and trunks— the la tte r marked w ith  the 
number 1185— and also a number o f warps. The 
buoys which she had on board were a miscellaneous 
lo t, the most o f them marked “  H ,”  which, I  under
stand, represents the name o f the company, because 
the company’s name is the Hollinghurst Fishing 
Company L im ited , and the few different odd ones 
had different marks, on ly one having the figure 
1185 on it .  I t  seems to  be p re tty  clear th a t the 
Mabel Vera had her own nets and the company’s 
buoys and trunks, and the other gear obviously 
appropriated to  her.

The Humourous, on the other hand, had a miscel
laneous lo t. Her number was 691. She only had 
th ir ty -fo u r nets w ith  th a t number ; she had twenty- 
four nets w ith  the m ark “  G. B .”  (which indicated 
Mr. George Breach). Some were those which were 
purchased in A p r il 1928 probably. There were 
twelve w ith  the Mabel Vera's m ark 1185. There 
were fourteen o f another vessel called the Kipper, 
which belonged to  Mr. George Breach, marked 1111; 
there was no m ark on one. I t  seems to  me p re tty  
clear th a t the Humourous was furnished from  the 
store which contained some o f Mr. Breach’s pro
perty  and some o f the H ollinghurst Company’s 
property (Mr. Breach’s property being realised after 
his death fo r the benefit o f his estate), and her 
buoys bore the company’s m ark “ H ”  mostly, 
but some were w ithou t any marks a t all. Of 
course, there were the necessary warps and ropes 
which could not be marked. I t  looks to  me tha t 
th a t supports the view th a t the Humourous was 
supplied from  store w ith  what she m ight want for 
any particu lar voyage, and th a t she had not any 
gear a t a ll rea lly appropriated to  her. I  th in k  the 
mortgagees took possession o f the two vessels, I  
said, on the 14th Dec., bu t I  th in k  one was taken 
possession o f on the 14th (the Mabel Vera) and the 
Humourous on the 15th. Then w rits  were issued on 
the 6th A p ril 1932, and the lists were obtained, 
which appear on pp. 41 and 43 o f the correspondence. 
Since then the gear has a ll been sold and has 
realised 1621. in the case o f the Humourous and 1701. 
in  the case o f the Mabel Vera— these are round 
figures. In  addition to  th is  gear th a t was taken 
off the ship, as I  said, there was a good deal o f gear 
in  the store— gear I  gathered w ith  a ll sorts of 
marks on it ,  and M r. B uckn ill, fo r the mortgagees, 
claims a ll gear th a t was on the ships when they 
were seized, as well as a ll gear w ith  the specific

m ark o f the particular ships which was in the store. 
I  do not th in k  th a t he is entitled to  a ll tha t. I  
th in k  he is entitled to  the ships, and the gear tha t 
was on board in  substitution o f the gear th a t was 
there orig ina lly when the vessel was mortgaged.

There is no doubt about the law in th is case, 
because Mr. Raeburn and Mr. B uckn ill between 
them have agreed th a t the real result o f the cases 
is th a t the nets which can be said to  be appro
priated passed under the mortgage as “  ship or 
appurtenances,”  and anything substituted and 
appropriated for m aintaining the position o f the 
original gear. The cases th a t have been cited were 
The Dundee (1 Hagg. 109), Gale v. Laurie  (5
B. &  G., p. 156), Armstrong and McGregor (2 
Sess. Cas. (4th series) 339), and Salmon and Woods 
(2 Mor. Bankruptcy Cases, 137) ; and I  have been 
furnished w ith  a transcript o f the judgments, 
which is more extensive than the actual judgments, 
in  H u ll Rope Company v. Adams (73 L . T . Rep. 
446 ; 65 L . J. Q. B. (N. S.) 114) ; Coltman v. 
Chamberlain in  (25 Q. B. D iv . 329).

Now in  m y view, although the m arking o f a lo t 
o f th is  gear has the same number as have the ships, 
I  th in k  the real effect o f the evidence— on m y m ind, 
a t any rate— is th a t they marked indiscrim inately 
when they were renewing some gear on one ship 
or some gear on another ship the number o f tha t 
particular ship w ith  the gear attached. I t  d id  not 
necessarily mean tha t th a t gear was to  go to  tha t 
ship, because very often one ship wants particular 
gear and another ship wants other gear, and i t  
does not fo llow  in  the least th a t th a t gear is ear
marked specially to  th a t ship.

In  the case o f the Humourous I  am satisfied tha t 
she took what she got out o f the general store from 
tim e to  tim e—tha t is to  say, she was given out 
o f the general store from  tim e to  tim e w hat she 
required, w ithou t anything really being appro
priated specially to  her.

I  th in k  in the case o f the Mabel Vera i t  was rather 
different. She had a better master, who looked 
after things better ; and, I  dare say, the master 
kept his eye on his own particu lar ge a r; but, 
inasmuch as in the case o f the Humourous she never 
had any nets appropriated to  her a t the tim e 
when the mortgage was entered into, I  do not see, 
even i f  there was any appropriation o f any special 
gear to  her, how th a t would pass under a mortgage 
made before the gear was ever a llo tted to  her ; nor 
do I  see how you can mortgage property which 
does not belong to  you or th a t you have not got. 
So th a t th a t disposes o f the claim w ith  regard to 
the Humourous.

W ith  regard to  the Mabel Vera, I  th in k  things are 
quite different. She had, a t the tim e o f the m ort
gage, a set o f nets o f 100 on board her which were 
meant for her— I  th in k  which were bought f ° r 
her. And what she had when she was taken 
possession o f by the mortgagees were merely nets 
in substitution fo r those nets, and, therefore, they 
pass under the mortgage. W hat was in  the store 
I  th in k  d id  not belong to  any particular ship and 
could be given out to  whichever ship they chose 
or could be hired out to  any other ship. What 
the quan tity  was in  the store I  am not so sure 
about, but i t  is said there were 252 nets belonging 
to, or marked for, the Mabel Vera, and 102 fo r the 
Humourous— again po in ting to  the fact th a t the 
Humourous was not by any means a fu lly-equippe<* 
d rifte r vessel, i f  they a ll were appropriated to her— 
I  do not th in k  th a t they were.

In  addition to  those nets there were a good many 
others I  gather w ith  altogether different marks, 
so th a t i t  is quite obvious the company had a 
great deal more gear than was necessary fo r two
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ships. The tru th  is the company owned ships and 
they owned nets and gear, and what they m ort
gaged were the ships, and on ly such appurtenances 
as were actually appropriated to  the ships.

That leaves, to  m y  m ind, th is position, tha t 
anything in  store did not belong specially, was 
not appropriated, to  any particular vessel, and, 
therefore, Mr. B uckn ill fails upon th a t point.

Judgment fo r  the p la in tiffs  pronouncing fo r the 
va lid ity  of the mortgages on the Mabel Vera 
and the Humourous fo r  the sum o f 27061., and 
fo r  appraisement and sale, and fo r the further 
sum of 1771. 18s. (id. under the mortgage on 
the Mabel Vera in  respect o f the value of her 
gear on hoard, which had already been sold.

Solicitors, fo r the plaintiffs, Botterell and Roche, 
agents fo r Norton, Peskett, and Forward, Lowestoft.

Solicitors fo r the defendants, Pritchard  and Sons, 
agents fo r W iltshire , Sons, and Jordan, Lowestoft.

Feb. 10, 13, and  28, 1933.

(Before Bateson, J.)

The St. Joseph. (a)
B i l l  o f lad ing  —  Damage to cargo— Conflict o f 

laws— Hague Rules— B elg ian Code de Com
merce, art. 91.

The p la in t if fs , the Government o f Guatemala, 
purchased certain aeroplanes and other goods 
fro m  French sellers. B y  the terms •o f the 
contract o f sale the purchase price  was to be 
p a id  as to 34 per cent, cash w ith  order, and as 
to 66 per cent, by an irrevocable bank credit 
to be opened w ith in  five  days o f sign ing the 
contract, one-half o f which was to be released 
on tak ing  away the goods against a certificate 
o f acceptance, and one-half payable at 
Guatemala C ity  against sh ipp ing  documents 
not later than eight days after the a rr iv a l o f 
the goods. I t  was fu rth e r agreed that the 
French sellers should pack and insure the 
goods, discharge them at Puerto B arrios , and  
arrange fo r  the ir conveyance to Guatemala C ity .

I n  pursuance o f these arrangements the French  
sellers by the ir agents at A ntw erp  entered in to  
a charter-party at A ntw erp  fo r  the carriage o f 
the p la in t if fs ' goods to Puerto B a rrios  in  the 
Norwegian steamship S t. J ., belonging to 
the defendants. The goods were du ly  shipped 
at A ntw erp  and b ills  o f lad ing issued in  which  
the goods were consigned to the p la in t if fs  at 
Puerto B arrios . Before shipment i t  was 
arranged between the p la in t if fs  and the sellers 
that b ills  o f lad ing covering the shipm ent should 
be made out direct to the order o f the p la in tiffs , 
and that one set o f documents should be sent 
to the bank in  P a ris , and a second set, in c lud ing  
the b i l l  o f lad ing, entrusted to the master o f 
the S t. J ., to be delivered by h im  to the branch 
° f  the bank at Guatemala C ity  on a rr iv a l o f 
the vessel at Puerto B a rrios , so as to enable

(a> Reported by Gbom bby  H otchiksob, Esq., Barrister-
at-Law.

[Adm.

the bank to hand them to the p la in tiffs . The 
b ills  o f lad ing d id  not contain any declaration 
as to the value o f the goods. I n  due course 
the b ills  o f lad ing were du ly  presented by the 
p la in t if fs  at Puerto B arrios . On delivery i t  
was fo u n d  that the goods had been damaged on 
the voyage.

L ia b il i ty  fo r  the damage was admitted by the 
defendants, but i t  was contended that the 
contract o f affreightment was to be construed 
in  accordance w ith  the Belg ian law, which 
embodies the Hague Rules, and that the lia b ility  
o f the defendants was lim ited  in  accordance 
w ith  art. 91 o f the B e lg ian Code de Commerce, 
which provides that a negotiable b i l l o f lad ing  
issued fo r  the transport o f goods by any ship  
o f any na tio n a lity  departing fro m  a Belgian  
p o rt sha ll be subject to certain rules, namely, 
that neither the sh ip  nor the carrie r sha ll be 
liable beyond a specified sum unless the nature 
and value o f the goods is  declared before 
shipment and inserted in  the b il l o f lading.

H e ld , that the property  in  the goods d id  not pass 
to the p la in t if fs  by consignment o f the b il l o f 
lad ing, which was a mere receipt, but upon  
acceptance o f the goods in  France, and that the 
contract between the p la in t if fs  and the defendants 
which was made when the p la in t if fs  presented 
the b ills  o f lad ing  at Puerto B arrios , was not 
governed by Belg ian law.

The T o rn i (18 A sp. M a r . Law  Cos. 315 ; 147 
L .  T . Rep. 208 ; (1932) P . 78, distinguished.

D amage to cargo.
The plaintiffs, the Government o f the Republic 

Guatemala, claimed fo r damage sustained by a 
cargo consisting o f aeroplanes and m unitions of 
war carried by the Norwegian steamship St. Joseph, 
belonging to  the defendants, from  Antwerp to 
Puerto Barrios. The case was tried  upon the 
following agreed statement o f facts :

The plaintiffs, the Government o f the Republic 
o f Guatemala, by a contract dated the 15th Jan. 
1929, and made between the p la in tiffs and a French 
firm  o f aeroplane and m unition manufacturers, 
styled the Office General de l ’A ir, agreed to  buy, 
and the la tte r agreed to  sell, certain aeroplanes, 
equipment and m unitions o f war. B y  a supple
mental contract dated the 26th Feb. 1929 the 
Office General de l ’A ir  undertook, in  consideration 
o f the payment by the pla in tiffs of a lum p sum over 
and above the contract price, to  pack and insure 
the goods, to  obtain the necessary permits from 
interested Governments, and to  carry out a ll the 
operations o f loading, discharging a t Puerto Barrios 
and conveyance to  Guatemala City.

On the 30th A p ril 1929 a charter-party was 
entered in to  a t Antwerp between the defendants, 
the owners o f the steamship St Joseph, and the 
Agence M aritim e Jean Smeets, o f Antwerp, as 
agents fo r the sellers, fo r the conveyance o f the 
aeroplanes, &c., by the St. Joseph from  Antwerp 
to  Puerto Barrios. The p la in tiffs ’ goods were du ly 
shipped a t Antwerp by  the sellers’ agents under a 
b ill o f lading issued a t Antwerp, dated the 19th May 
1929, and consigned to  the pla in tiffs a t Puerto 
Barrios. The b ill o f lading gave particulars o f the 
contents o f the cases loaded bu t did not specify 
the ir value, nor was such value declared by the 
shippers to  the defendants before shipment.
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The St. Joseph le ft Antwerp on the 19th May and, 
after loading patent fuel a t Swansea, reached 
Puerto Barrios on the 2nd Ju ly  1929. The dis
charge o f the p la in tiffs ’ goods was completed on 
the 5th Ju ly , and on examination by the p la in tiffs ’ 
agents the goods were found to  be seriously damaged 
owing to the bad stowage o f the pa rt cargo of 
patent fuel a t Swansea.

Before the goods were shipped on board the 
S t Joseph i t  was agreed between the sellers, the 
Anglo-South American Bank, and the M inister for 
Guatemala in Paris, as agent fo r the plaintiffs, 
th a t the bills o f lading covering the shipment 
should be made out direct to  the order o f the 
plaintiffs. Three sets o f shipping documents were 
made out, and two o f them  were forwarded by the 
sellers to  the Paris branch o f the Anglo-South 
American Bank w ith  instructions tha t on the 
arriva l o f the St. Joseph at Puerto Barrios one set 
should be handed to  the plaintiffs. A  th ird  set 
was handed on behalf o f the sellers to  the master 
o f the St. Joseph in  a sealed envelope addressed to 
the Guatemala C ity  Branch o f the Anglo-South 
American Bank, w ith  instructions to  forward i t  
to  the addressees as soon as the St. Joseph arrived 
a t Puerto Barrios. The object o f th is arrangement 
was to  ensure th a t the bank, w ith  whom the 
p la in tiffs had opened a credit to  provide payment 
fo r the goods, m ight be in a position, on the arriva l 
o f the St. Joseph, to  hand one complete set o f docu
ments to  the plaintiffs. I t  was fu rthe r arranged 
between the sellers and the bank tha t, on delivery 
o f the goods to  the pla in tiffs a t Puerto Barrios, 
the bank should, out o f the credit opened by the 
p la in tiffs w ith  them, pay to  the sellers the balance 
of the sum due fo r the goods under the contracts 
less a sum o f $550, the estimated cost o f forwarding 
the goods from  Puerto Barrios to  Guatemala City. 
On arriva l o f the St. Joseph at Puerto Barrios the 
bank handed to  the pla in tiffs one set o f the shipping 
documents, including the b ill o f lading. The 
p la in tiffs presented the b ill o f lading a t Puerto 
Barrios and took delivery o f the goods a t Puerto 
Barrios thereunder.

The shipowners adm itted lia b ility  fo r the damage, 
bu t contended th a t the amount o f the ir lia b ility  
was lim ited  by Belgian law, which embodied thq 
Hague Rules in art. 91 o f the Code de Commerce, 
an article o f the 21st Aug. 1879, replaced by the 
follow ing provisions made on the 28th Nov. 1928 : 
“  (A) A  negotiable b ill o f lading issued fo r the 
transport o f goods by any ship o f any na tiona lity  
soever departing from  or destined to  a po rt o f the 
Kingdom  or the Colony is governed by the following 
rules : A rtic le  IV . (5) Neither the carrier nor the 
ship shall in  any event be held responsible fo r loss 
or damage caused to  or in  connection w ith  goods 
fo r a sum exceeding 3500 belgas or 17,500 francs per 
package or un it unless the nature and the value 
o f such goods has been declared by the shipper 
before shipment and th is declaration has been 
inserted in the b ill o f lading.”  A rt. I .  (B) provided 
th a t “  contract o f carriage applies on ly to  a contract 
o f carriage evidenced by a b ill o f lading or by any 
sim ilar document o f t it le  fo r the carriage o f goods 
by sea ; i t  applies also to  a b ill o f lading or sim ilar 
document issued by v irtue  o f a charter-party from  
the moment when th is  document governs the 
relations between the carrier and the holder o f the 
b ill o f lading.”  Under (B) i t  is provided th a t 
“  any b ill o f lading issued under the above con
ditions shall contain a statement th a t i t  is governed 
by the Rules o f A rt. 91.”

On behalf o f the defendants i t  was contended
th a t Belgian law applied, and tha t the lia b ility  of

the shipowners was lim ited  in accordance w ith  the  
above-mentioned articles.

Sir Robert Aske fo r the defendants.
Raeburn, K.C., and Pilcher fo r the plaintiffs.
[Reference was made to  the follow ing authorities : 

The Torni (18 Asp. Mar. Law Cas. 315; 147 L . T. 
Rep. 208 ; (1932) P. 78), Brandt v. Liverpool, 
B razil and River Plate Steam Navigation Company 
(16 Asp. Mar. Law Cas. 262 ; 130 L . T . Rep. 
392 ; (1924) 1 K . B. 575), The Kronprinsessen 
Margareta (15 Asp. Mar. Law Cas. 170 ; 124 L . T. 
Rep. 609 ; (1921) A. C. 486), and The Annie  
Johnson (14 Asp. Mar. Law Cas. 301 ; 118 L . T . 
Rep. 721 ; (1918) P. 154).]

Cur. adv. vult.

Feb. 28, 1933.— Bateson, J.— In  m y judgm ent the 
p la in tiffs are rig h t in th is case. The p la in tiffs are 
the Government o f Guatemala. The defendants 
are Norwegian shipowners. The action is brought 
by the p la in tiffs to  recover fo r damage done to 
certain cargo carried by the defendants in the 
steamship St. Joseph. The defendants adm it 
lia b ility , bu t say th a t the ir lia b ility  is lim ited  by 
Belgian law to  some 1001. a package. The only 
questions are (i.) what was the contract between the 
p la in tiffs and the defendants ? (ii.) Does Belgian
law apply to  i t  ?

The facts are set out in an agreed statement o f 
fact, and I  need not repeat them  in  detail. Shortly, 
they are th a t on the 15th Jan. 1929 the Government 
o f Guatemala, through the ir M inister in  Paris, 
bought certain aeroplane goods from  the French 
suppliers in  Paris under a contract o f sale which 
was entered in to  between them. Under sect. 1, 
sub-sect. (6), o f the contract the goods were to  be 
accepted by the Government o f Guatemala before 
departure from  the sellers’ works after being 
passed by Bureau Veritas or an expert. Under 
sect. 1, sub-sect, (c), o f the contract payment was 
to  be made as to  34 per cent, cash w ith  the order 
and the balance, 66 per cent., by a confirmed 
irrevocable credit w ith  a first-class bank w ith in  
five days o f the signing o f the contract.

The 66 per cent, was releasable to  sellers as to 
33 per cent, on tak ing away the goods against a 
certificate o f acceptance and the other 33 per cent, 
was payable a t Guatemala C ity  by the bank’s corre
spondents against the shipping documents not 
la ter than eight days after the arriva l o f the goods 
a t Guatemala City. The Anglo-South American 
Bank was the bank w ith  which the credit was 
opened.

The sellers undertook the transport by ra il and 
the affreightment to  Guatemala C ity  v ia  Puerto 
Barrios. They also undertook to  contract fo r the 
account o f the Government o f Guatemala the 
insurance against a ll risks. The transport and 
insurance was the subject o f a supplemental 
contract o f the 26th Feb. 1929. B y  th is  la tte r 
contract the insurance was to  be from  eight days 
after the acceptance o f the goods in the works 
u n til eight days afte r arriva l a t Guatemala City- 
The transport was to  be effected by the sellers, 
who had to  arrange fo r the loading o f the goods, 
the discharge a t Puerto Barrios, and the forwarding 
to  Guatemala C ity. From  a perusal o f the chart 
and map Puerto Barrios is some 100 miles or so 
from  Guatemala City.

The sellers also undertook to  send a specially 
qualified representative who should receive the 
goods a t Puerto Barrios, forward them  to  Guatemala 
C ity, and effect delivery to  the Government.

The Government o f Guatemala fo r these transport 
services agreed to  pay a lum p sum o f $80,520 in
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four sums, tw o o f 30 per cent, and tw o o f 20 per 
cent., the last payment being after forwarding the 
remainder o f the supply.

The French sellers, by  th e ir agents in  Antwerp, 
chartered the St. Joseph from  her owners in  Oslo 
through the owners’ agents in  Antwerp, fo r the 
transport o f a pa rt o f the goods. The charter was 
dated the 30th A p ril 1929, i t  was in English, and 
under i t  the vessel was to  load these goods at 
Antwerp. The fre ight o f 8001. was payable in 
advance, and the goods were to  be delivered to  
Puerto Barrios in  Guatemala. The ship loaded 
the goods a t Antwerp and sailed on the 19th May 
1929. B ills  o f lading dated the 19th May 1929 were 
made ou t m ostly in  English, except th a t the descrip
tion  o f the goods and details o f them  were in 
French. The shippers were Messrs. Valcke and Co., 
a French firm  in  Paris, according to  a stamp on the 
b ill o f lading. The goods were to  be delivered unto 
the Government o f Guatemala and the words 
“  Gouvemement de Guatemala ”  are in  French—  
“ or to  h is/their assigns” — “ paying fre ight fo r 
the said goods as per charter-party dated Antwerp 
the 30th A p ril 1929.”  The b ill o f lading was 
in itia led  “  J. C.,”  which I  understand are the 
in itia ls  o f the master, and the on ly b ill o f lading 
th a t I  have seen has prin ted on i t  in  large type 
“  Copy no t negotiable.”  The b ill o f lading ends 
w ith  “  In  witness whereof the undersigned master 
or agents o f the said ship hath affirmed to  three 
bills o f lading, a ll o f th is  tenor and date, the  one of 
which being accomplished, the others to  stand 
void.”

The b ill o f lading, which is w ith  the agreed state
ment o f facts, is not indorsed. The purchaser’s 
name was inserted in  the b ill o f lading as being the 
consignee. The making ou t o f the b ill o f lading 
direct to  the order o f the p la in tiffs was done in  
accordance w ith  an arrangement between the 
M inister o f Guatemala, the sellers and the bank. 
This arrangement is referred to  in  a le tte r dated 
the 24th May 1929 from  the sellers to  the bank, 
and says th a t on a rriva l o f the goods a t Puerto 
Barrios the bank should rem it them  to  the Govern
ment o f Guatemala and should pay over the balance 
due less a sum fo r transport to  Guatemala C ity  as 
soon as the goods were delivered a t Guatemala 
City.

The sentence in  th a t le t te r : “  I t  is understood 
th a t im m ediate ly a fte r the arriva l o f the goods a t 
Puerto Barrios you w ill rem it these to  the Govern
ment o f Guatemala ”  means “  You, the bank, w ill 
rem it these goods,”  the gender o f the French words 
in  the original making i t  clear th a t the word “  these ”  
refers to  goods, and no t to  the b ill o f lading.

The documents consisting o f detailed lists of 
the consignment, the invoice relating to  the goods 
loaded, the certificate o f insurance, and the bills 
o f lading were made out in  trip licate .

On the 24th May tw o complete sets were sent 
by the sellers to  the Paris branch o f the bank w ith  
instructions to  forward the documents to  the 
Guatemala branch urgently to  avoid delay in delivery 
o f goods. One set was handed to  the master o f the 
St. Joseph in  a sealed envelope addressed to  the 
bank a t Guatemala C ity, the master being directed 
to  get i t  to  the bank as soon as he arrived a t Puerto 
Barrios, so th a t the bank m ight rem it the goods to  
the Government o f Guatemala, stopping out o f the 
credit $550 in  order to  pay the cost o f the railway 
fre ight from  Puerto Barrios to  Guatemala City.

The b ill o f lading contained no reference to  the 
Hague Rules or to  A rt. 91 o f the Belgian Code which 
embodies those rules.

The ship a fte r leaving Antwerp went to  Swansea 
and loaded the remainder o f her space w ith  patent 
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fuel. She then went to  La Guaira, delivered the 
patent fuel, and thence to  Puerto Barrios, where 
she arrived on the 2nd Ju ly  and delivered the cargo 
loaded a t Antwerp. This cargo was found to  be 
damaged by the bad stowage o f the patent fue l to  
the extent o f some 50001.

The p la in tiffs who had been given a b i ll o f lading 
by  the bank a t Guatemala C ity, obtained the goods 
from  the ship, and they were sent by ra il to  Guate
mala C ity. The agreed statement says th a t the 
bank handed to  the p la in tiffs one complete set of 
documents including a b ill o f lading. The plaintiffs 
presented the b ill o f lading to  the ship and obtained 
delivery o f the goods thereunder. The b ill o f lading 
has no indorsement on it .

The main question debated before me was whether 
Belgian law applies to  the relations between the 
Government o f Guatemala and the Norwegian 
shipowner.

Mr. Raeburn says “ No.”  Sir Robert Aske 
says “  Yes.”  I  agree w ith  M r. Raeburn.

Sir Robert Aske says the property in  the goods 
passed to  the p la in tiffs under the b ill o f lading by 
reason o f the consignment ; th a t the b ill o f lading 
was made in Belgium by a Belgian shipper under a 
charter-party between Belgians and, therefore, the 
place where the contract by  b ill o f lading was made 
was Belgium  and Belgian law governs it .  Under 
Belgian law, which includes the Hague Rules, the 
shipowners’ lia b ility  is lim ited.

Mr. Raeburn says the property d id  no t pass by 
reason o f the consignment. I t  was the p la in tiffs ’ 
property before i t  was shipped. The pla in tiffs ’ only 
contract w ith  the defendants was in: the express 
terms o f the b ill o f lading which they got in  Guate
mala and contains nothing about Belgian law. The 
law o f th a t country has nothing to  do w ith  it .  
Neither charter-party or b ill o f lading was made 
by  Belgians, nor were the shippers Belgians.

The firs t question to  be considered seems to  me 
to  be what is the contract between the plaintiffs 
and defendants. I t  is made by the p la in tiff 
offering the b ill o f lading to  the defendants and 
getting delivery o f the goods covered by the b ill 
o f lading. T ha t is the on ly contract. I t  is a 
contract between the Government o f Guatemala 
and the Norwegian shipowner and made in 
Guatemala. No Belgian had anything to  do w ith  
the business except as agents. The charter-party 
was between a Frenchman and a Norwegian ; the 
b ill o f lading related to  a shipment by  a Paris firm  
as agents fo r a Frenchman and was in itia led by 
the master o f the Norwegian ship. The only th ing  
Belgian about i t  was the word “  Anvers ”  and the 
shipment in  Antwerp. The Government o f Guate
mala are no t consignees or indorsees w ith in  the 
B ills  o f Lading A c t because they got no property 
by the consignment or by any indorsement. The 
goods were the ir property by reason o f the ir 
contract w ith  the French sellers ; the sellers had 
to  deliver the goods a t Guatemala C ity. The 
Government o f Guatemala merely presented the 
b ill o f lading and got delivery, and by i t  are bound 
by  the terms contained in  it ,  and no more : 
(Brandt v. Liverpool, Brazil and River Plate Steam 
Navigation Company, 16 Asp. Mar. Law Cas. 262; 
130 L . T . Rep. ‘ 392 ; (1924) 1 K . B. 575). 
I  do no t th in k  you can im port in to  such a contract 
between such parties a te rm  o f Belgian law in a 
case where no reference is made to  Belgian law in 
the contract, and where there is nothing to  show 
th a t either pa rty  intended or contemplated tha t 
Belgian law had anything to  do w ith  the contract.

The Guatemalian Government never agreed to  
the Belgian law being a term . I t  cannot be implied 
in Guatemala. I t  w ill no t do to  say th a t the b ill

c c c



378 ASPINALL’S MARITIME LAW CASES.

Adm.] The St. Joseph. [Ad m .

o f lading in  its  inception was governed by  Belgian 
law. In  its  inception i t  was not a contract, i t  was 
a mere receipt. The contract o f carriage was 
contained in  the charter-party made between a 
Frenchman and a Norwegian in  which Belgian law 
is not a term . So even i f  the Guatemalian Govern
ment were bound by the b ill o f lading a t its  incep
tion  by reason o f asking fo r delivery, the shipowner 
cannot im port Belgian law in to  it .  I  know o f no 
au tho rity  fo r saying th a t you can insert a te rm  o f 
some foreign law in to  the contract (by b ill o f lading) 
which, i f  i t  is to  govern the rights o f the parties, 
when firs t issued contains no such term , and if, at 
some la ter period, i t  contains no such term  either.

How can i t  be said th a t the p la in tiffs made any 
contract which is governed by Belgian law ? The 
on ly way i t  can be said is to  say th a t the contract 
was the b ill o f lading under which the property 
passed by consignment under the B ills  o f Lading 
A ct 1855, and th a t th a t b ill o f lading was governed 
by Belgian law. The B ills  o f Lading A c t on ly 
makes the Guatemalian Government a pa rty  to  
such a contract i f  they are a consignee to  whom the 
property in  the goods passed upon or by  reason o f 
such consignment. In  th is  case the Guatemalian 
Government were owners o f the goods by v irtue  o f 
having accepted and paid the ir sellers fo r them, 
and no t by v irtue  o f the b ill o f lading. They did 
no t buy the b ill o f lading. The b ill o f lading was 
on ly a receipt.

I t  would be strange i f  a foreign shipowner who 
fails to  comply w ith  the foreign law supposed to  
govern his b i ll o f lading can say th a t the foreign 
law is an im plied te rm  in  it ,  and take advantage o f 
i t  when he omits any reference to  th is  law from  his 
b ill o f lading.

The real position is th is, th a t the Guatemalian 
Government says, “  Give me m y goods and I  w ill 
be bound by the terms o f the document I  am 
presenting to  you and no more,”  as was the case 
in  Brandt v. Liverpool, B razil and River Plate 
Company (sup.). The im portan t passages in  tha t 
case are in the judgments o f Bankes, L .J . (16 Asp. 
Mar. Law' Cas. a t p. 263 ; 130 L . T . Rep. a t pp. 393, 
394 ; (1924) 1 K . B. a t p. 589) and Scrutton, L .J. 
(16 Asp. Mar. Law Cas. a t pp. 265, 266 ; 130 L . T. 
Rep. a t p. 396 ; (1924) 1 K . B . a t pp. 595,596). A tk in , 
L .J. sums up th is  po in t (16 Asp. Mar. Law Cas. at 
p. 267 ; 130 L . T . Rep. a t p. 398 ; (1924) 1 K . B. 
600) : “  I t  follows th a t the contract to  be inferred 
in  cases such as th is  is th a t the holder o f the b ill o f 
lading and the shipowner make a contract fo r the 
delivery and acceptance o f the goods on the terms 
o f the b ill o f lading, so fa r as they are applicable to  
discharge a t the po rt o f discharge.”

Sir Robert Aske says the plain tiffs took the b ill 
o f lading, which was a Belgian b ill o f lading, made 
out in  Belgium, and, although a t the tim e i t  was 
made out i t  was on ly a receipt, nevertheless as soon 
as i t  changed hands i t  became the operative 
document in  regard to  the goods and was governed 
by Belgian law, and was subject, therefore, to  The 
Hague Rules. The answer to  th is  is th a t a t the 
tim e i t  was handed to  the shippers i t  was on ly a 
receipt, and sect. 91 o f the Belgian Code has no 
application to  it .  The maker o f the b ill o f lading 
had no in tention  otherwise ; and he never said a 
word about Belgian law and i t  could no t be implied. 
The person he handed i t  to  was the charterer and 
the contract w ith  h im  was in  the charter-party. 
The place where the contract was made was 
Guatemala C ity. Further, the argument based on 
the transfer o f the b ill o f lading presupposes th a t 
the Belgian law applies.

Even i f  the pla in tiffs by taking delivery incurred 
the same liabilities as the shipper who took it ,  they

only incurred a lia b ility  to  which sect. 91 o f the 
Belgian Code had no application. So whether one 
regards the contract between p la in tiffs and defend
ants as th a t made a t Puerto Barrios, which in  m y 
opinion is the rig h t view, or th a t made in  Antwerp, 
the result is the same. I t  cannot be th a t a 
document which in its  inception had nothing to  do 
w ith  and was no t subject to  Belgian law could 
afterwards become subject to  it .

In  m y judgm ent Belgian law had nothing to  do 
w ith  th is  case. The argument fo r the p laintiffs 
was, however, based on i t  and I  m ust deal w ith  it .

F irs t o f all, what is the Belgian law ? I t  is 
contained in  art. 91 o f the code which was intended 
to  bring in to  force The Hague Rules.

These rules are the outcome o f a convention by 
some o f the m aritim e powers held in  1923 at 
Brussels : (see Temperley’s Carriage o f Goods by Sea 
A c t 1924, 3rd ed it., p. 99). The English Carriage 
o f Goods by  Sea A c t 1924 embodied the rules in 
a schedule to  the A c t and by  Order in Council o f 
the 9 th  Oct. 1924 the rules were applied as from  
the 1st Jan. 1925. I t  is to  be n r :ed th a t the 
English A c t confines its  application to outward bills 
o f lading only. O ther foreign countries, including 
Belgium and France, signed the convention on the 
25th Aug. 1924. Guatemala was no t a pa rty  to  the 
convention and never signed it .  The Scandinavian 
countries were not parties to  the convention and did 
no t sign it ,  bu t by 1932 Norway appeared to  be 
contemplating legislation on these lin e s : (see 
Temperley, 3rd ed it., p. 99, and 4 th  edit., p. 105). 
No foreign country brought the rules in to  force by 
enactment except Belgium and possibly to  some 
extent the Netherlands. The Belgian Code is 
different to  the B ritish  A c t no tably in  th a t the code 
applies to  both outward and inward bills o f lading.

The operative words in  the English A c t are tha t 
the rules “  are to  have effect ”  in  relation to  carriage 
under bills o f lading to  which the rules apply. 
E very such b ill o f lading is to  contain an express 
statement th a t i t  is to  have effect subject to  the 
rules.

The operative pa rt o f the Belgian Code in  art. 91 
says : “  (A) A  negotiable b ill o f lading is governed 
by the following rules. (B) A ny  b ill o f lading 
(issued under the rules) shall contain a statement 
th a t i t  is governed by the rules.”  One o f the rules, 
sect. 1 (fc), says th a t the rules apply to  a b ill of 
lading issued by v irtue  o f a charter-party from  the 
moment when the document governs the relations 
between the carrier and the holder o f the b ill o f 
lading. In  the English Rules the word “  regulates ”  
is used instead o f the word “  govern.”  Monsieur 
Frank, who gave evidence before me, says by 
Belgian law th is  means from  the moment the b ill 
o f lading is rem itted to  a th ird  pa rty  who is not a 
pa rty  to  the charter-party. He says th a t the 
provisions apply by reason o f the fact th a t the 
b ill o f lading is rem itted and the rules apply re tro
actively from  the tim e o f shipment. He fu rthe r says 
th a t i f  the shipper is the charterer and he sends 
the b ill o f lading to  an agent, and the agent presents 
himself as agent, a rt. 91 does no t apply. He says 
th a t i f  the b ill o f lading is negotiated the th ird  
person is bound, fo r a rt. 91 applies as soon as the 
b ill o f lading gets in to  the hands o f a person who 
is not a pa rty  to  the charter-party.

I  understand th is  evidence (as to  the getting in to 
the hands o f a th ird  pa rty  and so fo rth ) to  mean 
th a t when the b ill gets in to  the hands o f a th ird  
pa rty  by negotiation on a transfer of property the 
rules come in to  operation and th a t they do not do 
so when there is a mere handing o f the b ill to  
someone to  collect the goods fo r him.
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I t  seems to  me th a t i f  the argument o f counsel 
for the defendants is to  succeed he m ust satisfy 
me : (1) That the b ill o f lading was a negotiable 
b ill and was negotiated. (2) That a b ill o f lading 
which leaves ou t any statement th a t i t  is governed 
by the rules as required by  the code has such a 
term  im plied in it .

Sir Robert Aske has no t succeeded in  satisfying 
me on those points. The only b ill o f lading in the 
agreed statement o f facts says in  terms i t  is not 
negotiable. In  th is  case the shipper took good care 
never to  le t the b ill o f lading out o f his hands and 
contro l except fo r the purpose o f getting the goods 
from  the po rt o f discharge to  th e ir fina l destination, 
namely, Guatemala C ity, which wrork he had under
taken to  do under his contract. I t  is true th a t he 
allowed the representative o f the Guatemalian 
Government to  get the goods from  the ship, but 
on ly fo r the shipper’s purpose o f forwarding them 
to  the ir fina l destination. There is no evidence th a t 
the b ill o f lading was negotiated or o f any payment 
fo r i t  or o f any indorsement o f it .

The goods did no t pass to  the Guatemalian 
Government by reason o f the consignment.

Further, i t  seems to  me th a t a b ill o f lading which 
by the law o f Belgium must contain a statement 
tha t i t  is governed by the rules and does not, 
cannot be held to  have the same effect as i f  i t  had. 
W hat, then, is the position o f the parties ? The 
Government o f Guatemala are the owners o f goods 
by reason o f the ir contract w ith  the French sellers 
from  the tim e o f acceptance a t the sellers’ works. 
They do not come w ith in  sect. 1 o f the B ills  of 
Lading A c t : Scrutton on Charter-parties and 
B ills o f Lading, 13th ed it., p. 476, especially note 
(6) and art. 18, p. 53, and art. 3, p. 10. The b ill o f 
lading is a mere receipt. The bank held the docu
ments a ll the tim e fo r the shipper, and t i l l  the goods 
got to  Guatemala C ity, no t la ter than eight days 
afte r arriva l a t Guatemala C ity, they were not 
free to  pay over the balance o f the money to  the 
shippers. The clause as to  payment o f the last 33 per 
cent, a t Guatemala C ity  against shipping documents 
could no t apply to  a b ill o f lading which had to  be 
presented to  the ship a t Puerto Barrios. The 
Government o f Guatemala never bought or paid 
fo r the documents. The goods became theirs by 
acceptance after inspection a t the works in  France. 
I t  was no t a c.i.f. contract. The sellers undertook 
to  get the goods transported and to  see to  the 
insurance to  Guatemala C ity, the la tte r running 
from  the date o f acceptance o f the goods t i l l  eight 
days a fte r a rriva l a t Guatemala C ity. The sellers 
having undertaken to  do the whole transport to  
Guatemala C ity  had orig inally intended the ir 
representative to  go to  Puerto Barrios to  receive 
the goods and ra il them  to  Guatemala City. I a te r 
i t  was arranged th a t the bank or the Guatemalian 
Government should do i t  fo r them.

I t  is said th a t The T om i (18 Asp. Mar. Law 
Cas. 315; 147 L . T. Rep. 208; (1932) P. 78) 
governs th is  case. I f  I  thought the facts were 
the same I  should hesitate long before d iffer
ing from  it ,  bu t the facts in th a t case are quite 
different. In  th a t case the indorsees o f the 
bills o f lading, which were the on ly contracts 
o f carriage— there being no charter-party— pre
sented the bills o f lading to  the ship. They took 
the b ills o f lading as to  which the Palestine O rdin
ance was deemed to  apply, whether so stated in  the 
bills o f lading or not. In  th e ir inception they were 
deemed to  have the ordinance included as a term , 
and the indorsees wrho took the b ills o f lading issued 
in  those circumstances were held by the terms o f 
the ordinance. The position o f the other people in

Joseph. [Adm.

th a t case, who merely presented the b ills of lading, 
the circumstances as to  the ir position not being 
clear on the evidence before the court, was le ft 
undetermined. I t  is true th a t Langton, J. held 
them equally bound, bu t th a t is not th is  case, and 
the Court o f Appeal said w ithou t fu rthe r facts i t  
could not be determined. I t  seems to  me th a t th is 
case which I  am deciding illustrates the wisdom of 
the Court o f Appeal in  so doing. Moreover, in  th a t 
case carrier and shipper knew a ll about the Palestine 
Ordinance. The judgm ent o f Langton, J- on p. 43 
(18 Asp. Mar. Law Cas. a t p. 319; 147 L . T. Rep. at 
pp. 212, 213) in  dealing w ith  the persons who are not 
the indorsees o f the b ills o f lading says th is  : In  
other words, when once they present the bills ol 
lading and i t  has been ascertained w hat was the 
original contract between the shipowners and the 
shippers, i t  is fo r the shipowners to  show th a t 
something has occurred to  alter th a t original 
contract in the hands o f the new holder. In  the 
present state o f commerce i t  is no t d ifficu lt to  
conceive a case in  which the shipowner could show 
such circumstances. H aving arrived a t the po rt of 
discharge an insolvent consignee or assignee is 
unable to  pay the fre ight and take delivery o f the 
goods. A  new bargain is thereupon entered in to  
by the shipowners w ith  a person who is neither 
consignee nor assignee. The contract in  the b ill of 
lading m ight then become o f no importance, 
although the goods had been shipped and carried 
under the contract contained therein. B u t, in  the 
absence o f any evidence o f circumstances which 
would or m ight change the original terms of the 
bills o f lading, I  do not th in k  th a t upon any known 
principle the shipowner can be heard to  say th a t a 
contract which meant one th ing  in  its  inception 
meant something else when i t  had passed in to  the 
hands o f a fresh holder.”

Here the shipowner either knew o f the Belgian 
law, and as his country had not agreed to the 
convention or adopted its  provisions, choose to  
disregard it ,  or he d id  not know o f the Belgian law 
and never gave i t  a thought and had no regard to 
it .  He does not prove which o f these positions he 
occupied, and he cannot now tu rn  round and say 
i t  was an im plied term  o f the contract. The nations 
have not adopted a un iform  system o f applying 
the Hague Rules. Most nations have not embodied 
them  in the ir law at all, others differ in  the way 
they have adopted them. The Belgian Code, in  
adopting the convention, enacts th a t the  ̂rules 
should apply to  both inward and outward b ills of 
lading. The English A c t applies the rules to  ou t
ward b ills o f lading only. The Belgian law says 
th a t bills o f lading are “  governed by ”  the rules ; 
the law in force in Palestine says the rules are to 
be deemed to  be inserted. I t  is somewhat alarming 
to  contemplate how many doors to  confusion m 
mercantile business are opened by these attem pts 
to  legislate fo r the whole world.

In  m y view these rules cannot be considered to  
be a part o f the contract contained in  the b ill of 
lading unless the parties to  i t  have clearly agreed 
th a t they shall apply, and i f  i t  is desired to  make 
the rules pa rt o f the contract contained in  the b ill 
o f lading, th a t in tention should be expressed in 
clear terms.

The result is th a t the p la in tiffs ’ rig h t to  recover 
damages is not lim ited  to  the sum o f 3500 belgas 
per package. The plaintiffs, therefore, succeed and 
are entitled to  the ir costs subject to  the usual 
reference.

Solic ito rs: fo r the p la in tiffs, Messrs. Wm. A . 
Crump and Son ; fo r the defendants, Messrs. Ince, 
Roscoe, Wilson, and Glover,
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H . of L.] The Edison. [H. of L.

Jjouse of HoriiiL

J a n . 26, 27, and Feb. 28, 1933.

(Before Lo rds  Buckmaster, Warrington, 
Tomlin, Russell and Wright.)

The Edison, (a)

O N  A P P E A L  FR O M  T H E  C O U RT OF A P P E A L  IN  
E N G L A N D .

C o llis ion  —  Damages —  Loss o f use —  Dredger 
to ta lly  lost —• Dredger engaged at tim e o f 
loss in  connection w ith  performance by her 
owners o f contract to execute harbour works—  
Loss and expense incurred  by owners ow ing  
to the ir in a b ility  through lack o f f in a n c ia l 
resources to replace dredger— Loss o f p ro fits  
and inc iden ta l losses on contract— N a tu ra l 
consequence o f collis ion— M easure o f damages.

The p la in t if fs ' dredger, the Liesbosch, was 
sunk in  a co llis ion  w ith  the defendants' 
steamship, fo r  which the defendants adm itted  
l ia b ility .  A t  the time o f the loss the 
p la in t if fs  were pe rfo rm ing  certain works 
in  the harbour at Patras, under contract 
w ith  the H a rbour Commissioners, and the 
dredger was employed in  certain essential 
dredging operations connected w ith  the pe r
form ance o f the contract. A fte r  the collis ion  
the p la in t if fs  were unable, ow ing to the ir lack o f 
f in a n c ia l resources, to purchase another dredger, 
and in  consequence various delays invo lv ing  
loss and expense were incurred. Subsequently 
the p la in t if fs  h ired another dredger, which they 
u ltim a te ly  purchased. The registrar, in  his 
report, allowed a sum fo r  the value o f the 
dredger, and also sums fo r  the losses and  
expenses incurred  d u rin g  the delay, inc lud ing  
the cost o f hire o f the substituted dredger, the 
extra cost o f dredging w ith  the substituted 
dredger as compared w ith  the lost dredger, and  
loss o f p ro fit and inc identa l losses, such as 
salaries, rent, and interest, in curred  du rin g  
the pe riod  when the contract could not be per
form ed ow ing to the loss o f the dredger. Langton, 
J .  affirm ed the report.

H e ld, that the p la in t if fs  were entitled to the value 
o f the L iesbosch at Patras as a going concern at 
the tim e and place o f the loss, together w ith  interest 
at 5 pe r cent, as fro m  the date o f the loss u n t il 
paym ent, and that value m ust be assessed by 
tak ing  in to  account (1) the market p rice o f a 
comparable dredger in  substitution ; (2) costs 
o f adaptation, transport, insurance, & c ., to 
P atras ; and  (3) compensation fo r  disturbance 
and loss in  ca rry ing  out the ir contract over the 
period  o f delay between the loss o f the L iesbosch 
and the tim e at which the substituted dredger 
could reasonably have been available fo r  use 
in  Patras, in c lud in g  in  that loss such items 
as overhead charges, expenses o f staff, and  
equipment thrown away, but neglecting any  
special loss due to the appellants' f in a n c ia l 
pos ition .

(a) Reported by Edwabd J. M. Ch a p iin , Esq., Barrister-at-
Law.

Order o f the Court o f A ppea l (an te , p .  276 ; 147
L .  T . Rep. 141 ; (1932) P . 52) varied.

A p p e a l  from  the decision o f the Court o f Appeal 
(Scrutton, Greer, and Slesser, L .JJ .) reported 
ante, p. 276 ; 147 L . T. Rep. 141 ; (1932) P. 52.

The plaintiffs, owners o f the dredger Liesbosch, 
claimed damages fo r the loss o f the Liesbosch as 
the result o f a collision w ith  the defendants’ steam
ship Edison, which took place in  the harbour of 
Patras on the 26th Nov. 1928. In  consequence of 
the collision the Liesbosch was lost. The defendants 
adm itted lia b ility  fo r the collision. A t  the tim e 
o f the collision the owners o f the Liesbosch had 
entered in to  a contract w ith  the Harbour 
Commissioners a t Patras fo r the excavation of 
the basin o f the harbour and fo r a trench fo r the 
laying o f foundations o f new moles, together w ith  
the construction o f piers, &e., and other work. 
The contract was fo r the sum o f 36,540,000 
drachmas, and one o f the terms o f the contract was 
th a t the work should be completed w ith in  three 
years. The contract was subsequently enlarged to
68,000,000 drachmas, covering a period o f five 
years. The p la in tiffs, owing to  lack o f financial 
resources, as appeared from  the evidence, were 
unable to  purchase a dredger to  take the place 
o f the Liesbosch, bu t they u ltim a te ly  hired the 
Ita lia n  dredger Adria , which arrived a t Patras on 
the 16th June 1929. The A dria  was on hire to  
the p la in tiffs  u n til the 3rd J u ly  1930, when the 
p la in tiffs purchased her fo r 3,442,320 drachmas, 
which the registrar allowed in fu ll. Under P art I I .  
they claimed expenses incurred between the 26th 
Nov. 1928 and the 16th June 1929, which was the 
period from  the date when the Liesbosch was lost 
u n til the A dria  was obtained, during which work 
was suspended. The amount claimed in  respect 
o f these expenses, which represented salaries, wages, 
rent, insurance, and interest on capital, amounted 
to  4,626,314.35 drachmas, o f which the registrar 
allowed 4,007,476.45 drachmas. Under P art I I I .  
the p la in tiffs claimed expenses o f h iring  the Adria, 
i.e., cost o f transporting, trave lling expenses, &c., 
amounting to  7,606,257.30 drachmas, o f which 
the registrar allowed 6,888,790.45 drachmas. 
Under P art IV . the cost o f operating the A dria  as 
compared w ith  the Liesbosch, amounting to  
157,037.50 drachmas, was claimed and allowed 
in  fu ll. Under P art V . the p la in tiffs  claimed 
882,568 drachmas fo r loss o f p ro fit owing to  
cessation o f a ll work under the contract from  the 
26th Nov. 1928 to  the 16th June 1929. The 
registrar allowed 294,189.33 drachmas. Langton, 
J. affirmed the report.

The Court o f Appeal held th a t Langton, J. and 
the registrar had adopted the wrong measure of 
damages. The damages recoverable were those 
which were the direct and natura l consequences 
o f the collision, and did  not include losses and 
expenses which were a ttribu tab le  to  the lack of 
financial resources o f the p la in tiffs, or profits which 
were uncertain or speculative. The pla in tiffs 
having been awarded the value o f the dredger 
a t the tim e and place o f the loss, together w ith  
interest from  the date o f the loss, which represented 
the true measure o f damage, were not en titled  to  
recover anything fu rthe r fo r loss o f profits or the 
additional costs o f obtain ing another dredger. 
The p la in tiffs  appealed.

W. N . Raeburn, K.C. and Lewis Noad, K.C. for 
the appellants.

James Dickinson, K.C. and G. H . M a in  Thompson 
fo r the respondents.

The House took tim e fo r consideration.
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Lord W right — On the 26th Nov. 1928 the 
respondents’ steamship Edison, in  proceeding to  sea 
from  the po rt o f Patras, fouled the moorings o f the 
appellants’ dredger Liesbosch and did  not free them 
u n til she had carried the Liesbosch in to  the open 
sea, where the Liesbosch, being w ithou t crew on 
board, filled w ith  water in  the heavy sea which was 
running, sank, and became a to ta l loss. The 
appellants issued a w r it  in  the A dm ira lty  D ivision, 
and when the respondents adm itted sole lia b ility  
fo r the collision and loss (which they did  not do 
u n til the 7th May 1930) the claim was referred to  
the registrar and merchants to  assess the damages. 
The appellants, who are c iv il engineers, had entered 
in to  a contract, dated the 4 th  March 1927, w ith  
the harbour board o f Patras fo r the construction, 
under heavy penalties, o f piers and quay walls at 
Patras ; the work involved among other things a 
considerable amount o f dredging ; fo r th is  work 
a t the date o f the accident the appellants were using 
the Liesbosch, which they had purchased in Oct. 
1927, in  Holland, fo r 40001., to  which m ust be 
added as part o f the cost the sum o f 20001. expended 
in  f it t in g  her out and transporting her to  Patras. 
She was insured fo r 55201. There was evidence 
th a t in  Holland there were available fo r purchase 
by the appellants in  and about Dec. 1928 one or 
more dredgers by which the Liesbosch m ight have 
been replaced, bu t the appellants d id  not then 
take steps to  purchase a dredger in  substitution 
fo r the Liesbosch ; a ll the ir liqu id  resources were 
engaged in  the contract undertaking and in the 
deposit which under the contract they had made. 
In  Jan. 1929 the Patras harbour authorities 
threatened to  cancel the contract and fo rfe it the 
deposit unless the Liesbosch were replaced w ith in  
a certain tim e. The appellants, owing to  the ir 
financial embarrassments being unable to  buy a 
dredger, decided to  hire one in the Mediterranean, 
and on the 11th May 1929 hired from  Ancona, in 
Ita ly , a dredger called the Adria, a t a high rate 
o f hire ; the A dria  was somewhat larger than 
the Liesbosch, bu t more expensive to  work, and 
in order to  obtain her the appellants were compelled 
along w ith  her also to  take on hire a tug  and two 
hopper barges. On the 17th June 1929 the A dria  
and her attendant fleet arrived a t Patras and 
commenced to  work on the contract ; u n til then 
work had been suspended since the date when the 
Liesbosch was lost, as the harbour board would not 
le t the appellants do other work u n til dredging was 
resumed. The m onth ly  rate of hire o f the A dria  
Proved so burdensome to  the appellants th a t the 
harbour board, in  order to  help them, purchased 
the Adria , under a contract dated the 30th June 
1930, from  the Ita lia n  owners fo r a sum in  cash, 
and resold her to  the appellants fo r the same sum, 
Payable in  48 m onth ly  instalments a t 6 per cent, 
interest. The amended claim o f the appellants 
before the registrar and merchants was filed on 
the 14th Nov. 1930. I t  was presented in five 
Parts, which were as follows : P art I .  was for the 
Price paid for the substituted Adria , namely, 
9,1771. 3s. 4d., and 8821. 7s. 2d. fo r expenses con
n o te d  w ith  the purchase. P art I I .  was fo r 
29221. Is. 2d. fo r overhead charges and interest on 
capital invested, as being throw n away during the 
Period when work was stopped—th a t is, from  the 
date when the Liesbosch was lost u n til the A dria  
commenced work. P art I I I .  was fo r 68361. 9s. 8d., 
being fo r hire paid fo r the A dria  and her satellites 
“ °« i the 4 th  May 1929 to  the 3rd Ju ly  1930. 
Ih ir t  IV . was fo r 10781. 16s. Id ., being fo r the extra 
e^Pense in working the A dria  while on hire over 
what would have been the cost o f working the 
Liesbosch. P art V I. was fo r 23531. 10s. 3d. or for

pro fit alleged to  have been lost owing to  the stoppage 
o f work under the contract between the date of 
the loss o f the Liesbosch and the date when the 
A dria  recommenced work. On th is  claim the 
registrar made his report on the 7th May 1931. 
In  substance he adm itted the appellants’ claim, 
though he reduced i t  from  23,5141. to  19,8201. ; 
he reduced certain items, and in particu lar under 
P art V. he held th a t as the appellants were able, 
a fte r the A dria  arrived, to  resume the contract, 
there was no loss o f p ro fit during the period o f delay, 
b u t merely a loss o f interest, which he pu t a t rather 
over 7001. The claim was pu t forward in  drachmas, 
bu t I  have taken the agreed rate o f exchange. 
He made no finding as to  the value o f the Liesbosch 
a t the date o f the collision, bu t held in effect th a t : 
“  H aving regard to  a ll the existing circumstances, 
such as the severe terms o f the ir contract in  regard 
to  penalties and the ir want o f liqu id  resources,”  
they had acted reasonably and th a t the h iring o f 
the A dria  to  complete an im portan t contract w ith  
a public body was a direct and natural result o f the 
collision. He did  not in  terms find th a t bu t for 
financial reasons the Liesbosch could have been 
replaced by purchasing an equivalent dredger, say, 
in  Holland, a t a reasonable price and w ith  lit t le  
delay, bu t his finding th a t i t  was adm itted by the 
appellants th a t they had not then the means to  
purchase a dredger does not contradict the evidence 
led by the respondents th a t there were in Holland 
a t the date o f the collision suitable dredgers fo r sale, 
On objections being taken to  the registrar’s report. 
Langton, J ., before whom the m atter came, dis
allowed the respondents’ objections th a t the 
damages claimed were too remote and confirmed 
the report, w ith  a tr if lin g  variation. On appeal, 
the Court o f Appeal allowed the appeal, w ith  costs, 
holding th a t the registrar had proceeded on a wrong 
basis in  allowing damages which were too remote in 
law, and ordered judgm ent to  be entered for 
91771. 3s. 4d., w ith  interest, from  the 26th Nov. 
1928 to  the date o f the ir order, a t 5 per cent. From 
th is  order the m atter comes before your Lordships’ 
House.

The substantial issue is what in  such a case as the 
present is the true measure o f damage. I t  is not 
questioned th a t when a vessel is lost by collision 
due to  the sole negligence o f the wrong-doing vessel 
the owners o f the former vessel are entitled to  
what is called restitutio in  integrum, which means 
th a t they should recover such a sum as w ill replace 
them  so fa r as can be done by compensation in 
money, in  the same position as i f  the loss had not 
been in flicted on them, subject to  the rules o f law as 
to  remoteness o f damage. The respondents contend 
th a t a ll th a t is recoverable as damages is the true 
value to  the owners o f the lost vessel, as a t the tim e 
and place o f loss. Before considering what is 
involved in th is  contention, I  th in k  i t  desirable to  
examine the claim made by the appellants, which 
found favour w ith  the registrar and Langton, J., 
and which in  effect is th a t a ll the ir circumstances, 
in particu lar th e ir w ant o f means, must be taken 
in to  account, and hence the damages must be based 
on the ir actual loss, provided only th a t, as the 
registrar and the judge have found, they acted 
reasonably in  the unfortunate predicament in  
which they were placed, even though bu t fo r the ir 
financial embarrassment they could have replaced 
the Liesbosch a t a moderate price and w ith  com
parative ly short delay. In  m y judgm ent, the 
appellants are not entitled to  recover damages on 
th is  basis. The respondents’ tortious act involved 
the physical loss o f the dredger ; th a t loss must 
somehow be reduced to  terms o f money. B u t the 
appellants’ actual loss in so fa r as i t  was due to  the ir
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impecuniosity arose from  th a t impecuniosity as a 
separate and concurrent cause, extraneous to  and 
d istinct in  character from  the t o r t ; the impecuniosity 
was no t traceable to  the respondents’ acts, and, 
in  m y opinion, was outside the legal purview o f 
the consequences o f these acts. The law cannot 
take account o f everything th a t follows a wrongful 
act ; i t  regards some subsequent matters as outside 
the scope o f its  selection, because “  i t  were in fin ite 
to  trace the cause o f causes,”  or consequences of 
consequences. Thus the loss o f a ship by collision 
due to  the other vessel’s sole fau lt may force the 
shipowner in to  bankruptcy, and th a t again may 
involve his fam ily  in  suffering, loss o f education, or 
opportunities, in  life, bu t no such loss could be 
recovered from  the wrongdoer. In  the varied web 
o f affairs the law must abstract some consequences 
as relevant, not perhaps on grounds o f pure logic 
bu t sim ply fo r practical reasons. In  the present 
case, i f  the appellants’ financial embarrassment is 
to  be regarded as a consequence o f the respondents’ 
to r t,  I  th in k  i t  is too remote, bu t I  prefer to  regard 
i t  as an independent cause, though its  operative 
effect was conditioned by the loss o f the dredger. 
The question o f remoteness o f damage has been 
considered in  many authorities and from  many 
aspects, bu t no case has been cited to  your Lord- 
ships which would ju s tify  the appellants’ claim. 
A  dictum  was quoted by Mr. Raeburn from  the 
speech o f Lord Collins in Clippem O il Company 
Lim ited  v. Edinburgh and D istrict Water Trustees 
(1907, A. C. 291, a t p. 303) : “  I t  was contended th a t 
th is im plied th a t the defenders were entitled to  
measure the damages on the footing th a t i t  was the 
du ty  o f the company to  do a ll th a t was reasonably 
possible to  m itigate the loss, and th a t if, through 
lack o f funds, they were unable to  incur the neces
sary expense o f such remedial measures the defenders 
ought not to  suffer fo r it .  I f  th is were the true 
construction to  pu t upon the passage cited, I  th in k  
there would be force in  the observation, for, in  m y 
opinion, the wrongdoer must take his v ic tim  talem 
qualem, and i f  the position o f the la tte r is aggravated 
because he is w ithou t the means o f m itigating it ,  so 
much the worse fo r the wrongdoer, who has got to  
be answerable fo r the consequences flowing from  
his tortious act.”  B u t as I  th in k  i t  is clear tha t 
Lord Collins is here dealing not w ith  measure of 
damage, bu t w ith  the v ic tim ’s du ty  to  minimise 
damage, which is quite a different m atter, the 
dictum  is not in point.

The case o f Polemis v. Furness, W ithy, and Co. 
(15 Asp. Mar. Law Cas. 398 ; 126 L . T. Rep. 154 .‘ 
(1921) 3 K . B. 560), a case in  to r t  o f negligence, was 
cited as illustra ting  the wide scope possible in 
damages fo r to r t  ; th a t case, however, was con
cerned w ith  the immediate physical consequences 
o f the negligent act, and not w ith  the co-operation 
o f an extraneous m atter such as the p la in tiffs ’ 
want o f means. I  th in k , therefore, th a t i t  is not 
material fu rthe r to  consider th a t ease here. Nor 
is the appellants’ financial d isab ility  to  be com
pared w ith  th a t physical delicacy or weakness 
which may aggravate the damage in the case o f 
personal injuries, or w ith  the possib ility th a t the 
in jured man in such a case may be either a poor 
labourer or a h igh ly paid professional man. The 
former class o f circumstances goes to  the extent 
o f actual physical damage, and the la tte r considera
tion  goes to  interference w ith  profit-earning capacity; 
whereas the appellants’ want o f means was, as 
already stated, extrinsic.

I  agree w ith  the conclusion o f the Court o f 
Appeal th a t the registrar and Langton, J . proceeded 
on a wrong basis, and th a t the damages must be 
assessed as i f  the appellants had been able to  go

in to  the market and buy a dredger to  replace the 
Liesbosch. On th a t basis i t  is necessary to  decide 
between the conflicting views p u t forward, on the 
one hand by the respondents, th a t a ll th a t is recover
able is the m arket price o f the dredger, together 
w ith  cost o f transport to  Patras, and interest, and 
on the other hand by the appellants, th a t they are 
also entitled to  damages in  addition fo r loss during 
the period o f inevitable delay before the substituted 
dredger could arrive and start work a t Patras. The 
respondents in support o f the ir contention, relied 
on The Columbus (3 W . Rob. 158), in  which Dr. 
Lushington refused in respect o f a fishing vessel 
any compensation save on the basis o f the smack’s 
m arket value, w ith  interest ; he gave as an illus tra 
tion  o f the same principle the case o f an East 
Indiaman w ith  a valuable freight on board, sunk in 
collision by a wrong-doing vessel ; in  th a t case as in 
the case o f the humble fishing vessel, the compensa
tion would, in  his opinion, be thus lim ited. He 
said : “  The true rule o f law in  such a case
would, I  conceive, be this, namely, to  calculate 
the value o f the property destroyed at the tim e of 
the loss and to  pay i t  to  the owners as fu ll indem nity 
to  them  fo r a ll th a t may have happened, w ithout 
entering fo r a moment in to  any other considera
tion. I f  the principle contended fo r by the owners 
of the smack were once adm itted, I  see no lim it  in 
its  application to  the difficulties which would be 
imposed upon the court. I t  would extend to 
almost endless ramifications, and in every ease I 
m ight be called upon to  determine, not only the 
value o f the ship bu t the profits to  be derived on 
the voyage in which she m ight be engaged, and, 
indeed, even to  those o f the re turn voyage, which 
m ight be said to have been defeated by the 
collision.”

B u t, fo r all the eminence o f D r. Lushington, the 
simple bu t a rb itra ry  rule which he thus enunciated 
has not prevailed, a t least as regards ships under 
profitable freight engagement. Perhaps i t  was fe lt 
tha t, in  the words afterwards used by Lord  Sumner 
in  The Chekiang (17 Asp. Mar. Law Cas. 74 ; 135 
L . T. Rep. 450, a t p. 452 ; (1926) A. C. 637, a t p. 643), 
“  The measure o f damages ought never to  be 
governed by mere rules of practice, nor can such 
rules override the principles of the law on this 
subject.”  Lo rd  Sumner also distinguishes “  a rule 
of thum b ”  from what is binding law. In  these cases 
the dominant rule of law is the principle of restitutio 
in  integrum, and subsidiary rules can be justified 
only i f  they give effect to  th a t rule. A  view o f the 
practice o f the A dm ira lty  Court differing from  that 
o f D r. Lushington was stated by Sir Robert 
Phillimore in The Northumbria (21 L . T. Rep. 681 > 
L . Rep. 3 A. & E. 6), and in The Kate (8 Asp. Mar. 
Law Cas. 539 ; 80 L . T. Rep. 423 ; (1899) P. 165) i t  
was expressly held th a t in the case of a vessel 
being to ta lly  lost by collision, while on her way 
in ballast to  load under a charter, the proper 
measure o f damages against the vessel solely liable 
fo r the collision was the value o f the vessel a t the 
end of her voyage, plus the profits lost under the 
charter-party. The same principle was extended 
in The Racine (10 Asp. Mar. Law Cas. 300 ; 95 
L . T . Rep. 597; (1906) P. 273) to  a vessel sunk 
while on her voyage under charter from  her home 
po rt to  a foreign port, from  which port she was 
chartered to  proceed to  another port, from  which 
again she was chartered back to  her home p o r t , 
i t  was held th a t the owner was entitled to  recover 
the presumed net loss o f freight on a ll three 
charteis, less 10 per cent, fo r contingencies and her 
value on her return to  the home po rt a t the end 
the three charters. B u t in  The Philadelphia (1* 
Asp. Mar. Law Cas. 68 ; 116 L . T. Rep. 794 ; (19171
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P. 101) i t  was decided tha t the value must be 
determined as a t the tim e of the loss (the market 
had in  th a t case risen between the date o f the loss 
and the presumed date of her arriva l a t the end of 
the voyage), together w ith  the proper net sum in 
respect o f her existing charters, subject to  allowance 
fo r contingencies. I t  is now clear, accordingly, tha t 
the arb itra ry rule suggested by D r. Lushington is 
not law, though the decisions ju s t cited, however 
ju s t in  the result, cannot be regarded as logical or 
complete. The true rule seems to  be th a t the 
measure o f damages in such cases is the value of 
the ship to  her owner as a going concern a t the 
tim e and place o f the loss. In  assessing th a t value 
regard must natura lly be had to  her pending 
engagements, either profitable or unprofitable. 
The rule, however, obviously requires some care in 
its  application ; the figure o f damage is to  represent 
the capitalised value o f the vessel as a profit- 
earning machine, not in  the abstract but in view 
o f the actual circumstances. The value o f prospec
tive  freights cannot sim ply be added to  the market 
value, bu t ought to  be taken in to  account in  order 
to ascertain the to ta l value fo r purpose o f the 
damage, since i f  i t  is merely added to  the market 
value o f a free ship the owner w ill be getting pro 
tanto his damages twice over. The vessel cannot 
be earning in  the open market, while fu lfilling  the 
pending charter or charters. Again, the present 
valuation o f a future charter becomes a m atter of 
d ifficu lty  in  the case even o f successive charters, 
s till more in  the case o f long charters, such, for 
instance, as th a t in Lord Strathcona Steamship 
Company Lim ited  v. Dominion Coal Company 
Lim ited  (16 Asp. Mar. Law Cas. 585 ; 134 L . T. 
Rep. 227; (1926) A. C. 108), which was fo r ten 
St. Lawrence seasons, w ith  extension a t the 
charterers’ option fo r fu rthe r eight seasons. The 
assessment o f the value o f such a vessel a t the tim e 
o f loss, w ith  her engagements, may seem to  present 
an extremely complicated and speculative problem. 
B u t different considerations apply to  the simple 
case o f a ship sunk by collision when free o f a ll 
engagements, either being la id up in po rt or being 
a seeking ship in  ballast, though intended for 
employment, i f  i t  can be obtained, under charter 
or otherwise. In  such a case the fa ir measure of 
damage w ill be simply the m arket value, on which 
w ill be calculated interest, a t and from  the date of 
loss, to  compensate fo r delay in  paying fo r the loss. 
B u t the contrasted cases o f a tram p under charter 
or a seeking tram p do not exhaust a ll the possible 
problems in which must be sought an answer to  
the question what is involved in the principle 
restitutio in  integrum. I  have only here mentioned 
such cases as the step to  considering the problem 
*n the present case. Many, varied, and complex 
are the types o f vessels and the modes o f employ
ment, in  which the ir owners may use them. Hence 
the difficulties constantly fe lt in defining rales as 
to the measure o f damages. I  th in k  i t  impossible 
to lay down any universal formula. A  ship o f war, 
a supply ship, a lightship, a dredger employed by a 
public au thority, a passenger liner, a trawler, a 
cable ship, a tug  boat (to take a few instances), a ll 
may raise quite different questions before the ir true 
value can be ascertained. The question here under 
consideration is again different ; the Liesbosch was 
not under charter nor intended to  be chartered, 
but, in  fact, was being employed by the owners in 
the normal course o f the ir business as c iv il engineers, 
as an essential jja r t  of the p lant which they were 
using in  performance o f the ir contract a t Patras. 
Just as, in  the other cases considered, what must 
he ascertained is the real value to  the owner as 
Part o f his working p lant and ignoring remote

considerations a t the tim e o f loss; i f  i t  were possible 
w ithou t delay to  replace a comparable dredger 
exactly as and where the Liesbosch was a t the 
market price, the appellants would have suffered 
no damage save the cost o f doing so— th a t is, in 
such an assumed case the m arket price, the position 
being analogous to  th a t o f the loss o f goods for 
which there is a presently available market B u t 
th a t is in  th is case a merely fancifu l idea Apart 
from  any consideration o f the appellants’ lack of 
means, some substantial period was necessary to  
procure a t Patras a substituted dredger ; hence, 
I  th in k , the appellants cannot be restored to  the ir 
position before the accident unless they are com
pensated, i f  I  may apply the words o f Lord  Herschell 
in  The Greta Holme (8 Asp. Mar. Law Cas 317 ; 
77 L . T . Rep. 231, a t p. 234 ; (1897) A. C. 596, at 
p. 605) : “ In  respect o f the delay and prejudice 
caused to  them  in  carrying out the works entrusted 
to  them .”  He adds : “  I t  is true these damages 
cannot be measured by any scale.”  Lord  Herschell 
was there dealing w ilh  damages in  the case o f a 
dredger which was out o f use during repairs, bu t 
in  the present case I  do not th in k  the court is 
any the more entitled to  refuse, on the ground tha t 
there is d ifficu lty  in  calculation, to  consider as an 
element in the value o f the dredger to  the appellants 
the delay and prejudice in which its  loss involved 
them  ; nor is i t  enough to  take the market value 
— th a t is, the purchase price (say, in Holland), 
even increased by the cost o f transport— and add 
to  th a t 5 per cent, interest as an arb itra ry  measure. 
I t  is true th a t the dredger was not named in  the 
contract w ith  the Patras harbour authority, nor 
appropriated to  i t  ; bu t i t  was actually being used, 
and was intended to  be used, by the appellants 
for the contract work. I  am not clear i f  th a t view 
is what is meant by Serutton, L .J . in  his judgment 
in  th is case when he quotes the words o f Gorell 
Barnes, J. in  The Harmonides (9 Asp. Mar. Law 
Cas. 354 ; 87 L . T . Rep. 448 ; (1903) P. 1) : “  The 
real test is : what is the value o f the vessel to  the 
owners as a going concern a t the tim e the vessel 
was sunk ? ”  and continues : “  I  should add a t 
th a t place, fo r i f  the vessel had to  be replaced at 
Patras expense, and tim e m ight have been added 
to  the cost o f the vessel replaced.”  In  The H ar
monides (sup.) Gorell Barnes, J. had to  consider 
in  the case o f an A tlan tic  passenger liner not her 
mere value in  the general market, but her actual 
value to  her owneri n a business sense ; he refused 
to  confirm the registrar’s report pu tting  her value 
in the m arket a t 18,0001., bu t heard fresh evidence 
and fixed the value a t 31,0001., as being the real 
value to  the owners. The problem there was in 
principle the same as the problem in  th is case. 
A  nearer parallel is afforded by Clyde Navigation 
Trustees v. Bowring Steamship Co. (1929, S. C. 715); 
32 LI. L . 35 ; 34 LI. L . 319), in  which the Court 
o f Session in Scotland, affirm ing Lord Morison, held 
th a t the p laintiffs, whose dredger had been rendered 
a to ta l loss by the negligent navigation o f the 
defendants’ vessel, were entitled, i f  they were 
to  be placed in the same position as i f  the in ju ry  
had not been done them, to  have a value placed 
on the ir dredger as the value to  them, based on 
three elements : (1) The cost of procuring a com
parable dredger ; (2) the cost o f adapting i t  to  
th e ir requirements ; (3) compensation fo r loss of 
user. The court rejected the contention th a t there 
was any absolute rule fix ing the compensation at 
the market value, w ith  interest, from  the date of 
the collision. The late Mr. Registrar Roscoe, in 
his valuable work on Damages in  M aritim e Collision, 
cites at p. 42 o f the th ird  edition the case o f The 
Pacaure, a lightship which was sunk in  collision ;
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the owners, the Mersey Docks Harbour Board, 
were allowed, in  addition to  the value o f the sunken 
vessel, the cost o f a substituted vessel fo r 366 days.
I  should prefer to  state th a t such extra cost was an 
element in  assessing the loss o f value to  the owners 
o f the lightship, though i t  may be th a t no different 
result would follow from  the difference in statement.

In  m y judgm ent, sim ilar principles are applicable 
to  the present case ; the d ifficu lty  in  applying them  
is th a t the evidence called before and the findings 
made by the registrar and merchants were directed, 
as explained above, to  a different measure o f 
damage. Scrutton, L .J . thus sums up the position : 
“  B u t w hat the owners have lost is the ir dredger. 
I f  the court gives them  the ir dredger a t the tim e 
and place o f loss as a profit-earning dredger, and 
gives them  interest on th a t value from  the tim e 
o f the loss to  the judgm ent, I  do not see any room 
fo r a fu rthe r award o f profits ”  ; and he goes on 
to  describe the ind irect losses which they claim 
in expense throw n away over the whole period 
they were w ithou t a dredger, and the heavy outlay 
incurred in  h iring  and working the Adria , and for 
loss o f profits. W hat Scrutton, L .J ., in  fact, 
awards as the value o f the dredger to  the appellants 
at the tim e and place o f loss is 91771., which was 
what was paid fo r the A dria  in  Sept. 1930, but, 
as the Lord  Justice points out, th a t fact is not 
evidence o f the m arket value o f the Liesbosch in  
Nov. 1928, when the Liesbosch was lost, any more 
than is the cost to  them  o f the Liesbosch when 
they bought her or the amount fo r which she was 
insured. I t  m ight seem to  follow th a t Scrutton, L .J . 
is intending to  give some compensation, beyond the 
actual cost o f replacing the Liesbosch, fo r delay 
and prejudice in  the contract work ; i f  not I  do 
not see how he is g iving the value o f the dredger 
to  the owner a t Patras as a factor in  his business 
as a going concern. I t  is on the true value so 
ascertained th a t the interest a t 5 per cent, from  
the date o f the collision w ill run, as fu rthe r 
damages, on the principles o f the Court o f A dm ira lty  
stated hy Sir Charles B u tt  in  The Kong Magnus 
(7 Asp. Mar. Law Cas. 583 ; 63 L . T. Rep. 715 ; 
(1891) P. 223)— th a t is, damages fo r the loss o f the 
use o f the money representing the lost vessel as 
from  the date o f the loss u n t il payment. Mr. 
Raeburn has pressed th a t the m atter should be 
sent back to  the registrar and merchants fo r the 
amount o f damages to  be assessed on the principles 
accepted by th is House. I  have fe lt grave doubts 
about th is  as I  am not quite sure on what principle 
the Court o f Appeal have arrived a t the sum they 
awarded. B u t the best opinion th a t I  can form  
is th a t they intended to  give sim ply the replace
ment cost, w ithou t including in the value any 
allowance fo r disturbance and prejudice during 
the necessary period o f delay. I f  th a t is so, though 
I  agree w ith  the ir disallowance o f the claim as pu t 
forward, I  do not agree w ith  the disallowance, in 
ascertaining the value, o f anything beyond the 
cost o f replacement. I  do not th in k , in  a case like 
th is , interest is a compensation fo r th a t factor, 
because I  th in k  th a t factor must be something to  
be taken in to  account in  arriv ing a t the figure of 
value on which interest must run. On the whole, 
I  th in k  Mr. Raeburn is rig h t in  urging th a t the 
m atter should be referred back to  the registrar and 
merchants to  ascertain the true value on the 
principles I  have stated. From  these principles i t  
follows th a t the value o f the Liesbosch to  the appel
lants, capitalised as ait the date o f the loss, must 
be assessed by tak ing in to  account : (1) the market 
price o f a comparable dredger in substitution ; 
(2) costs o f adaptation, transport, insurance, &c., 
to  Patras ; (3) compensation fo r disturbance and
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loss in  carrying ou t the ir contract over the period 
o f delay between the loss o f the Liesbosch and the 
tim e a t which the substituted dredger could reason
ably have been available fo r use in Patras, including 
in  th a t loss such items as overhead charges, expenses 
o f staff and equipment, and so fo rth , throw n away, 
bu t neglecting any special loss due to  the appel
lants’ financial position. On the capitalised sum so 
assessed interest w ill run from  the date o f the loss.

The result is th a t the appellants have substantially 
failed in  the appeal because they have failed in 
the ir claim th a t the judgm ent o f Langton, J. should 
be restored, and accordingly they should pay to  
the respondents three-quarters o f the ir costs o f 
th is  appeal. The order o f the Court o f Appeal 
w ill be varied by substituting fo r the judgm ent 
fo r 91771. 3s. 4d. a judgm ent fo r such sum as the 
registrar and merchants may find on reference back 
to  them. Save as so varied the order o f the Court 
o f Appeal w ill stand. I  cannot help expressing a 
hope th a t the parties may now compose th is 
remaining difference w ithou t fu rthe r proceeding in 
the registry.

The other noble and learned Lords concurred.
Appeal dismissed.
Order varied.

Solicitors fo r the appellants, W illiam  A . Crump 
and Son.

Solicitors for the respondents, Thomas Cooper 
and Co.

Nov. 28, 29, 1932 ; M arch  17, 1933.

(Before Lo rds  Buckmaster, Blanesburgh, 
Warrington, Russell and Macmillan.)

B arras  v . Aberdeen S team  T ra w lin g  and 
Fishing C om pany L im ite d , (a)

O N  A P P E A L  FR O M  T H E  F IR S T  D IV IS IO N  OF TH E  
C O U RT OF SESSIO N.

Seaman —  Wages —  W reck —  T raw le r d is
abled by c o llis io n — Vessel fourteen days 
under repa ir— Seaman engaged on s ix  months 
agreement p a id  o ff u n t i l  repairs completed—- 
C la im  fo r  wages— Whether service terminated 
by wreck— M erchant S h ipp ing  (In te rna tiona l 
Labour Conventions) A c t 1925 (15 &  16 Geo. 
5, c. 42), s. 1, sub-s. (1).

B y  the M erchant S h ipp ing  (In te rn a tion a l Labour 
Conventions) A c t 1925, s. 1, sub-s. (1), i t  lS 
provided that “  where by reason o f the 
wreck or loss o f a sh ip  on which a seaman lS 
employed his service terminates before the date 
contemplated in  the agreement, he sha ll. 
notw ithstanding anyth ing in  section one hundred 
and fifty -e igh t o f the M erchant S h ipp ing  A [ 
1894, but subject to the prov is ions o f tin* 
section, be entitled, in  respect o f each day on 
which he is  in  fa c t unemployed du rin g  a p e n 0 
o f two months fro m  the date o f the term ination  
o f the service, to receive wages at the rate to 
which he was entitled at that date.”

The appellant was engaged to serve as chief 
engineer on a traw ler on a s ix-m onth ly  agreernen ■ 
On re tu rn ing  to po rt, d u rin g  the currency °J

(a) Reported by E dward J. M. Chaplin , Esq., Barrister-»*
Law.
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the agreement, to discharge her cargo o f fish , 
she came in to  co llis ion  w ith  another vessel, 
but was able, under her own steam, to make 
the po rt, where she was dry-docked fo r  repairs.

The crew, in c lud in g  the appellant, were then p a id  
off. The repairs were completed w ith in  fourteen  
days, and the appe llant was then re-engaged. 
H e claim ed fro m  the respondents the amount 
o f h is wages fo r  the fourteen days under the 
above sub-section on the ground that h is service 
had been term inated by reason o f the “  wreck or 
loss ”  o f the ship.

H e ld, that w h ile the accident to the sh ip  caused an 
in te rru p tio n  of, and an interference w ith  the 
m aritim e  adventure, there was not such an 
in te rru p tio n  o r interference as to cause a 
fru s tra tio n  o f the m aritim e  adventure in  respect 
o f which the seaman’s contract was made.

Decision o f the F ir s t  D iv is io n  o f the Court o f 
Session (1932, S. C. 432) affirmed.

Appeal from  an in terlocutor dated the 5th Feb. 
1932 o f the F irs t D ivision o f the Court o f Session 
(Lord B lackburn and Lord  Mori.son; the Lord 
President dissenting) allowing an appeal from  
interlocutors o f the sheriff and sheriff-substitute, 
dated respectively the 17th Nov. and the 28th 
Ju ly  1931, allowing the claim o f the appellant as 
pursuer in  the action. The appellant was a marine 
engineer and the chief engineer o f the steam traw ler 
Strathclova, the property o f the respondents. H is 
service was to  be on board the Strathclova to  be 
employed “  fishing tra w l N o rth  Sea, Shetland, 
West Coast, and Faroe,”  from  the 4 th  Ju ly  1930 
u n til the last day o f Dec. 1930, or, i f  the boat 
should be a t sea on th a t date, u n til the firs t return 
to  the U n ited K ingdom  thereafter. B u t i t  was 
agreed th a t subject to  the above stipu la tion the 
agreement m ight be term inated a t any tim e before 
th a t date a t the discretion o f the owner. On the 
25th Sept. 1930, the Strathclova, when a t a distance 
o f one m ile to  one m ile and a ha lf from  her home 
port, the harbour o f Aberdeen, came in to  collision 
w ith  another steam traw ler and was considerably 
damaged. She was, however, able to  make the 
harbour o f Aberdeen under her own steam, was 
moored near the Fish Quay, and discharged her 
cargo there on the 26th Sept. She was then dry- 
docked fo r the purpose o f effecting the repairs 
rendered necessary by the collision. In  the mean
time, on the 26th Sept., the crew, including the 
appellant, were paid off, being to id  th a t the ship 
would be la id up u n til the repairs were completed. 
In  the in te rva l the appellant was unemployed. 
The repairs were completed a t the cost o f 2651. on 
the 10th Oct., and on the 11th Oct. the appellant 
Was re-engaged and resumed his employment. 
The appellant claimed under sect. 1, sub-sect. (1), 
o f the Merchant Shipping (In ternational Labour 
Conventions) A c t 1925, the sum o f 91. 16s. as being 
the amount o f wages fo r the fourteen days during 
which the Strathclova was under repair. B y  th a t 
section : “  Where by reason o f the wreck or loss 
° t  a ship on which a seaman is employed his 
service terminates before the date contemplated 
>n the agreement, he shall, notw ithstanding any- 
ttnng in  section one hundred and fifty -e igh t o f the 
Merchant Shipping A c t 1894, bu t subject to  the 
Provisions o f th is section, be entitled, in  respect of 
each day on which he is in  fact unemployed during 
a period o f two months from  the date o f the 
term ination o f the service, to  receive wages a t the 
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rate to  which he was entitled a t th a t date.”  The 
Court o f Session held (the Lo rd  President dissent
ing), th a t the damage sustained by the ship did 
not constitute a “  wreck ”  w ith in  the meaning o f 
sect. 1, sub-sect. (1), o f the 1925 A ct, in  respect 
th a t the period required fo r repairs was not so 
prolonged as to  render the ship unable to  continue 
w ith in  a reasonable tim e the adventure con
templated in  the agreement w ith  the seaman. The 
case is reported (1932) S. C. 432. The seaman 
appealed.

John A. L illie , K.C. (of the Scottish Bar) and 
Charles A . Settle fo r the appellant.

T. M . Cooper, K.C. and W. A . M urray  (both o f 
the Scottish Bar) fo r the respondents.

The House took tim e fo r consideration.

Lord Buckmaster (read by Lord  Russell).—This 
is an appeal from  the F irs t D ivision o f the Court 
o f Session, recalling an in terlocutor o f the Sheriff 
th a t awarded to  the appellant the sum o f 91. 16s 
as the amount o f wages claimed by h im  under 
sect. 1 o f the Merchant Shipping (International 
Labour Conventions) A c t 1925. This A c t, passed 
to  give effect to  certain d ra ft Conventions o f the 
In ternational Labour Conference, provided th a t : 
“  Sect. 1, sub-sect. (1) : Where by reason o f the 
wreck or loss o f a ship on which a seaman is em
ployed his service terminates before the date 
contemplated in the agreement, he shall, no tw ith 
standing anything in section one hundred and 
fifty -e igh t o f the Merchant Shipping A c t 1894, 
bu t subject to  the provisions o f th is section, be 
entitled, in  respect o f each day on which he is in 
fact unemployed during a period o f tw o months 
from  the date o f the term ination o f the service, 
to  receive wages a t the rate to  which he was 
entitled at th a t date.”  And the appellant claims 
the benefit o f th a t section in  the fo llow ing circum
stances.

He is a marine engineer, and the chief engineer 
o f the steam traw ler Strathclova, the property of 
the respondents. H is engagement was in terms 
o f an agreement under which he was engaged from  
the 4 th  J u ly  1930 to  the 30th Dec. 1930, subject 
to  a provision th a t the agreement m ight be te r
m inated at any tim e before th a t date a t the dis
cretion o f the owner. I t  is common ground th a t 
i t  was no t so term inated.

On the 25th Sept., while return ing to  Aberdeen, 
a collision occurred between the Strathclova and 
another steam traw ler, which, though a fa ir ly  
severe one, d id  no t prevent the Strathclova from  
returning to  the po rt o f Aberdeen under her own 
steam on the 25th Sept. The crew, including the 
appellant, were paid off on the 26th Sept, and to ld  
th a t the ship would be la id  up u n til the repairs 
were completed. The repairs were not completed 
u n til the 20th Oct., and on the 21st the appellant 
resumed his duties. The amount claimed is the 
amount o f wages fo r the fourteen days during which 
the Strathclova was under repair, and no question 
arises as to  the amount.

The claim  is resisted by the respondents upon 
the ground th a t the Strathclova was not a wreck 
w ith in  the meaning o f the A c t o f 1925, and th a t 
on no consideration can the phrase “  wreck ”  or 
“  loss ”  w ith in  the meaning o f the A c t be made to  
apply to  the facts o f the present case.

The question as to  the meaning o f the word 
“ w reck”  in  the Merchant Shipping A c t o f 1894, 
where in  sect. 158 i t  occurs in  the same context 
and to  provide fo r s im ila r conditions as those 
covered by the la te r statute, was the subject o f 
ju d ic ia l consideration in  the case o f The Olympic

D D D
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(12 Asp. Mar. Law Cas. 318 ; 108 L . T . Rep. 592 ; 
(1913) P. 92). In  th a t case a vessel in  the W hite  
Star Line, on leaving Southampton fo r New York, 
came in to  collision w ith  H.M.S. Hawke. She 
returned to  Southampton, and proceeded under her 
own steam to  Belfast, where she was fu lly  repaired, 
and after nine weeks resumed her place in  the 
A tlan tic  service. The Court o f Appeal, from  whose 
judgm ent Kennedy, L .J . dissented, decided th a t in 
these circumstances the vessel was a wreck w ith in  
the meaning o f sect. 158. B oth Vaughan W illiam s, 
L .J . and Lord  W renbury, who was then in  the 
Court o f Appeal, decided the question by consider
ing the word “ w reck”  in  relation to  the service 
o f the seamen, and, in  the words o f the last- 
named judge (12 Asp. Mar. Law Cas. a t p. 323 ; 
108 L . T. Rep. a t p. 597 ; (1913) P. a t p. 107), 
“ the wreck o f the ship in  th is  context, I  th ink , is 
anything happening to  the ship which renders her 
incapable o f carrying out the m aritim e adventure 
in  respect o f which the seamen’s contract was 
entered in to .”  The marked contrast between 
th is  and the ord inary m aritim e conception o f 
a wreck is best illustra ted in  a sentence o f 
Kennedy, L .J ., who said (12 Asp. Mar. Law Cas. 
a t p. 327; 108 L . T. Rep. at p. 600 ; (1913) P. at 
p. 115): “ In  m y view ‘ w reck ’ means such 
disaster caused by collision w ith  some external 
object, be i t  stationary, such as a rock, or moving, 
f.g., another ship or some substance floating in  the 
waves, as destroys her character as a ship, and 
reduces her practica lly to  the condition which, 
speaking from  memory, I  th in k  has been ju d ic ia lly  
described in  the case o f a wooden ship, as ‘ a 
congeries o f planks.’ ”  Th is case was referred to  
la te r in  the opinions given in  th is  House in  the case 
o f Ilorlock  v. Beal (114 L . T . Rep. 193 ; (1916) 
1 A. C. 486) w ithou t any expression o f disapproval 
though w ithou t expressed assent.

The respondents here have based the m ain part 
o f th e ir case, as explained in  the reasons they have 
given, upon the ground tha t The Olympic (sup.) 
was wrongly decided, and th a t the lim ite d  and 
re lative meaning there a ttribu ted  to  the word 
“ w reck”  is not the true in terpretation o f the 
phrase. I  do not th in k  th a t the consideration o f 
th a t question is open to  th is  House. I t  has long 
been a well-established princip le to  be applied in  
the consideration o f Acts o f Parliam ent th a t where 
a word o f doubtfu l meaning has received a clear 
ju d ic ia l in terpretation, the subsequent statute 
which incorporates the same word or the same 
phrase in  a s im ila r context, must be construed so 
th a t the word or phrase is interpreted according to  
the meaning th a t has previously been assigned to  it .

James, L . J., in  the case o f Ex parte Campbell; Re 
Cathcart (23 L . T. Rep. 289, a t p. 291 ; L . Rep. 5 
Ch. App. 703, a t p. 706), expresses th is  rule in  the 
fo llow ing terms : “  Where once certain words in  
an A c t o f Parliament have received a jud ic ia l 
construction in  one o f the superior courts, and the 
Legislature has repeated them w ithou t a lteration in  
a subsequent statute, I  conceive th a t the Legisla
ture must be taken to  have used them  according 
to  the meaning which a court o f competent ju risd ic
tio n  has given to  them .”  And th is  opinion was 
expressed in  a case where the learned Lo rd  Justice 
him self said i t  was d ifficu lt to  bring the interpreta
tio n  w ith in  the words o f the Act. The same 
opinion was expressed by Lo rd  Halsbury in  deliver
ing the judgm ent o f the Jud ic ia l Committee in  the 
case o f Webb v. Outtrim  (The Attorney-General fo r  the 
Commonwealth of Australia intervening) (95 L . T. 
Rep. 850; (1907) A. C. 81), and I  know o f no 
au thority  th a t has in  any way weakened the effect 
o f th is  pronouncement. I t  is, in  m y opinion, a

salutary rule and one necessary to  confer upon 
Acts o f Parliam ent th a t certainty which, though i t  
is often lacking, is always to  be desired. I t  is 
indeed argued th a t in  the A c t o f 1925 th is  rule need 
not apply, because i t  was an A ct whose stated 
purpose was to  give effect to  a dra ft in ternational 
convention scheduled to  the statute which, by 
art. 2, had provided th a t the indem nity against 
unemployment to the seamen arose only where such 
unemployment resulted from  ‘ ‘ the loss or founder
ing ”  o f the vessel, and th a t the words in  sect. 21 
must be construed as the equivalent o f the phrase 
in  the Convention which the statute was designed 
to  confirm.

To m y m ind the answer to  th is  is clear. A t  the 
tim e  o f the passing o f the la ter Act, rights were 
enjoyed by the seamen under the A c t o f 1894, 
which, according to  the ju d ic ia l in terpretation o f 
the statute, conferred upon them  w ider and more 
extended rights than those contemplated by the 
Convention, and I  th in k  the conclusion is plain, 
tha t the Act, while intending to  embody the Con
vention, d id  not in tend to  restrict or l im it  the rights 
which our seamen already possessed under the 
earlier statute o f 1894. I t  does not fo llow  th a t 
because the Convention had agreed to  something 
less than th a t which our seamen enjoyed therefore 
we should reduce the ir rights down to  the lower 
level. I  am very clearly o f opinion th a t the word 
“  wreck ”  must be construed in  the A c t o f 1925 as 
i t  was construed in  the A c t o f 1894.

There remains the question as to  whether the 
facts o f th is  case bring i t  w ith in  the princip le of 
The Olympic (sup.). In  other words, whether the 
damage had been such as to  cause such an in ju ry  
th a t the ship cannot continue “ the m aritim e 
adventure in  respect o f which the seamen’s contract 
was entered in to ,”  notw ithstanding tha t after 
repair she could perhaps perform  some other 
adventure. In  th a t case the adventure was a 
voyage to  New Y o rk  and home, i f  so desired, by 
a series o f calls a t ports in  the South A tlan tic , and 
she resumed her place in  nine weeks. In  th is  case 
the fishing t r ip  lasts from  five to  fourteen days, and 
the ship generally sailed out a fter a day and a ha lf 
in  harbour. I t  was fo r such an adventure, lasting 
s ix months unless term inated, th a t the appellant 
was employed, and the po in t th a t arises is, was 
th a t adventure frustra ted? I t  is impossible to 
establish any standard by which such a question can 
be tested, and th is  case illustrates the d ifficu lty  of 
deciding on which side o f the line  the facts cause the 
case to  f a l l ; bu t upon the whole I  cannot find 
sufficient grounds fo r saying th a t the opinion o f the 
m a jo rity  o f the Court o f Session was wrong, bu t 1 
th in k  Lo rd  Morison was in  error when he thought 
th a t the defenders had term inated the contract m 
exercise o f the ir rights in  th is  respect under the 
contract. I t  was not so term inated. Had i t  been, 
th is  question would not have arisen. For these 
reasons I  th in k  th is  appeal should be dismissed.

Lord Blanesburgh (read by Lord  Macmillan). 
This cause, the details o f which are before tne 
House, was institu ted in  the Sheriff Court 
Aberdeen really fo r the purpose o f having the question 
settled by the order o f your Lordships whether o j 
not The Olympic (sup.) was r ig h tly  decided by tn t  
m a jo rity  judgm ent o f the Court o f Appeal. 1 
parties, having reached th is  House, find  themselve. 
confronted w ith  the objection th a t th a t question 
is no longer open to  discussion in  any court, f n 
decision, i t  is suggested, must be taken to  uv 
received the approval o f the Legislature m 'tn e  
Merchant Shipping A c t 1925. Upon th a t sugg 
tion , while fu lly  conscious o f the d ifficu lty  createu
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by competing considerations, I  have reached the 
conclusion th a t the correctness or otherwise o f the 
decision s t ill remains a m atter fu lly  open to  dis
cussion in  th is  House, and I  am persuaded th a t i t  
was wrong. And I  proceed a t once to  examine it ,  
reserving, in the interest o f convenient arrange
ment, u n til I  have completed th a t task, the state
ment o f m y reasons fo r holding th a t the question 
whether i t  was rig h t or wrong is s t ill a t large here.

The Olympic, one o f the greater ocean going liners 
o f her day, sailed from  Southampton on her voyage 
to  New Y ork  in the forenoon o f the 20th Sept. 1911. 
Shortly a fte r leaving port she came in to  collision 
off Cowes w ith  H.M.S. Hawke, and sustained damage 
to  her hu ll a t a po in t on her starboard side 30ft. 
from  her stern. A fte r the collision she dropped 
anchor in Cowes Roads, where she remained during 
the night, returning to  Southampton next day 
under her own steam. Her damage was local, 
but so fa r serious th a t she could no t set out again 
on an A tlan tic  voyage w ithou t some permanent 
repairs. A fte r receiving tem porary repairs at 
Southampton she proceeded, again under her own 
steam, to  Belfast, where she remained while the 
permanent repairs were being executed. On the 
29th Nov., some nine weeks after the collision, 
she resumed her place on her owners’ A tlan tic  
service. That is the whole story o f the disaster ; 
set fo rth  here in  detail th a t i t  may be compared 
w ith  the account o f the stranding o f the Elizabeth, 
to  be given presently. The pla in tiffs in the action 
were a fireman and seaman o f the Olympic serving 
a t the tim e o f the collision under articles fo r what, 
in  substance, was a voyage from  Southampton to 
New Y ork  and back. On the vessel’s premature 
return to  Southampton on the 22nd Sept, they 
were discharged, writh  the rest o f the crew, and were 
paid the ir wages to  th a t date, bu t no more, the 
defendants contending th a t the payment o f these 
wages was the measure o f the ir lia b ility  under 
sect. 158 o f the Merchant Shipping A c t 1894, which 
in the ir view applied to  the case. The plaintiffs, 
on the other hand, contending th a t sect. 158 had 
nothing to  do w ith  them, as there had, in the ir view, 
been no wreck o f the Olympic w ith in  the meaning 
o f th a t section, claimed compensation, under sect. 
162 o f the A ct, fo r the ir wrongful discharge. That 
was the issue between the parties— the seamen on 
the one side, the owners on the other. B id  sect. 158 
apply to  the case, as the owners contended, or did 
i t  not ? I f  i t  did the defendants were right. I f  i t  
did not the plaintiffs, under sect. 162, were entitled 
to  recover the sum agreed.

Before the case finished a now well-known 
divergence o f jud ic ia l view disclosed itself. B u t 
there were some fundamentals w ith  reference to 
which there was never any question. I t  is con
venient to  recall these now.

The issue turned upon the in troducto ry words 
of sect. 158 : “  Where the service o f a seaman 
terminates before the date contemplated by the 
agreement by reason o f the wreck or loss o f the 
ship,”  and i t  was never in jud ic ia l debate th a t 
the section was operative on ly in  a case to  which 
these words applied. Again, w ith  reference to  the 
Words themselves, i t  was not in  debate th a t the 
position o f a seaman as regarded the term ination 
o f his service must be ascertained according to  the 
law as a t the passing o f the Merchant Shipping 
A ct 1854, in  which, as sect. 185, the enactment 
firs t appeared. The Legislature, said Kennedy, 
L .J . (108 L . T>Rep. a t p. 598 ; (1913) P. a t p. 109'),

is referring to  tw o events— wreck and loss— 
which i t  regarded as being, a t the tim e o f the pass- 
lng o f the A ct, recognised causes o f term ination, 
namely, the term ination by ‘ wreck ’ and the

term ination by ‘ loss.’ ”  Nor, again, was i t  in 
contest th a t in 1854, and, perhaps, fo r generations 
before, a wreck o f a ship resulting in her to ta l 
loss did bring about the term ination o f a seaman’s 
agreement. “  A  to ta l loss by wreck happens. 
This operates a to ta l loss o f wages”  (The Elizabeth 
(2 Dods. 403, a t p. 408)).

B u t clearly there had been no such to ta l loss by 
wreck in  the case o f the Olympic. “  W ould any 
one,”  Kennedy, L .J . asks (12 Asp. Mar. Law 
Cas. a t p. 327 ; 108 L . T. Rep. at p. 600 ; (1913) 
P. a t p. 115), “  sailor or layman, say th a t the 
Olympic, as she lay a t anchor in  the Solent after 
the collision, or when afterwards she was navigating 
the waters o f the Solent under steam on her way 
back to  Southampton, was a ‘ wre’eked ’ ship or 
describe the disaster as the ‘ wreck of the Olympic ’ ?

The problem to  be solved, therefore, was whether 
in  1854 anything short o f a to ta l loss by wreck— 
whether in  particu lar such a disaster as had hap
pened to  the Olympic— would have been recognised 
as a “  wreck o f the ship ”  which brought about a 
term ination o f her seamen’s agreements.

Here, again, on th is  question i t  was agreed tha t 
direct au thority  was confined to one decision. 
“  The one au thority ,”  said Buckley, L .J . (12 
Asp. Mar. Law Cas. a t p. 322; 108 L . T. Rep. 
a t p. 596; (1913) P. a t p. 105), “ which deals 
w ith  the meaning o f ‘ wreck ’ in  the sense of 
casualty to  the vessel is The Elizabeth (sup.), 
already cited, a decision o f Lord Stowell’s, and 
accepted on a ll sides as o f unimpeachable authority. 
Indeed, the fina l difference o f opinion amongst the 
learned judges is so d irectly  traceable to  the ir 
divergent views as to  what Lord  Stowell actually 
decided in  th a t case th a t I  asked learned counsel 
fo r the appellant in  the course o f his argument 
whether the correctness or otherwise o f The Olympic 
decision m ight not definite ly be ascertained by the 
test whether the view o f The Elizabeth (sup.) taken 
by Buckley, L .J . or th a t taken by Kennedy, L .J . 
was correct. I  understood h im  to  agree tha t i t  
m ight. B u t whether so or not, I  believe i t  to  be a 
sure test, as I  hope now to  show.

W hat The Elizabeth (sup.) actually decided is a 
m atter so completely in  difference between Buckley, 
L .J . and Kennedy, L .J . th a t I  have thought i t  
desirable to  examine the report o f the case c ritica lly . 
That examination, while i t  has disclosed the 
existence o f expressions open perhaps to  some 
am biguity, makes to  m y m ind the whole judgment, 
on the presently essential question, so clear as to  
cause surprise th a t i t  should ever have been under
stood in  more than one sense.

The Elizabeth, a brig, sailed from  London in 
June 1818, on a voyage to  St. Petersburg and back 
to  Portsmouth. She arrived in  due course a t St. 
Petersburg, and, having loaded a cargo o f hemp and 
deals, she sailed thence on her return voyage to  
England on the 25th Sept. On the 27th Sept.. 
“  w ithou t the default o f any person,”  she ran on to  
a reef o f rocks near the island o f Gothland. W ith  
local assistance and the help o f the crew her cargo 
was unloaded and the brig got off the rocks, and she 
was brought to  Ostergam, where she was la id  on 
shore fo r the purpose o f being examined. Her 
situa tion being thus summed up by Lo rd  Stowell 
in  his judgm ent (2 Dods at. p. 407) : “  Here was a 
ship which had encountered what the law m ight 
call a semi-naufragium— fu ll o f water, as they 
themselves ”  [th a t is, the seamen] “  state, so tha t 
they could not live  on board. She is p u t in to  the 
hands o f foreign carpenters for the course (a pro
tracted course) o f necessary repairs. I t  was doubtfu l 
whether she could a t a ll receive such repairs as would 
restore her to  a navigable state. I t  was by no means
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doubtfu l th a t she could not receive such repairs 
as would enable her to  proceed t i l l  after the approach 
o f spring in  th a t clim ate had restored the seas 
to  a navigable state, so as to  allow her a passage.”

She was u ltim a te ly  found to  be repairable, and 
in  A p r il 1819, she arrived in  England under the 
care o f a Swedish crew picked up in  Gothland. In  
Gothland on the 21st Oct. 1818, th a t is nearly 
four weeks after the stranding, the crew had been 
discharged by the master. He justified his action 
on the ground th a t the Elizabeth could not be 
repaired before the B a ltic  was blocked w ith  ice, 
and th a t the ir discharge was necessary to  avoid 
the expense o f m aintaining them in  idleness fo r the 
whole w inter. T he ir wages up to  th a t date were 
tendered to  them  and they went, or were sent, to 
Elsinore and there they embarked fo r England, 
where they arrived in Jan. 1819. The su it was by 
Brokershaw, one o f the seamen, bu t i t  clearly was 
in  effect a test action. The p la in tiff claimed his 
wages under his agreement up to  the date o f the 
Elizabeth's actual a rriva l in  England in  A p r il 1819, 
w ith  the expenses o f his journey home. That the 
owners were liab le  fo r these expenses was not 
contested, and th is  m atter need not be further 
referred to. The main, indeed the on ly  pleaded, 
defence o f the owners was th a t the men had 
accepted the ir discharge a t the tim e  i t  was made, 
and on the terms offered, namely, the ir wages to  
date. On th is  issue Lo rd  Stowell found against 
the owners ; there had been no acceptance by the 
men. And he then proceeded to  deal w ith  a further 
question which had not been pleaded, bu t which in 
a Court o f A dm ira lty  he fe lt i t  to  be his du ty  to 
entertain and decide. Speaking o f the Elizabeth 
and o f the discharge o f the seamen by the master, 
he says (2 Dods a t p. 406) : “ I f  . . . the master 
had a r ig h t to  dismiss the mariners upon proper 
conditions, and w ith  a due responsibility fo r the 
performance o f such conditions, the want o f consent 
on the pa rt o f mariners could not invalidate his 
act o f au tho rity  i f  he possessed it .  The on ly real 
question in  th is  case is, d id  he possess such an 
au thority .”  The form  o f th is  question is a l i t t le  
ambiguous and has, I  suspect, been a source of 
misunderstanding. W hat Lord  Stowell meant by 
it ,  however, appears from  his answer, which was 
th a t in  the circumstances the term ination o f the 
services o f the men by the act o f the master was in  
a business sense reasonable as touching the interests 
o f both sides under the agreement, bu t th a t the 
discharge could on ly be justified as against the 
men i f  i t  carried w ith  i t  an obligation on the part 
o f the owners to  pay proper compensation to  them 
fo r th e ir loss o f wages sustained through the 
refusal o f the owners any longer to  be bound by the 
obligations o f the agreements. In  Lord  Stowell’s 
view the owners’ submission th a t the p la in tiff was 
on ly  en titled  to  wages up to  the moment o f dis
charge by the master was as en tire ly  inadequate 
as was the p la in t if f ’s counter contention extravagant 
th a t he was entitled to  wages up to  the actual date 
o f the Elizabeth's a rriva l in  England w ith  another 
crew months after the on ly voyage ever in  con
tem plation would have ended. Medio tulissimus 
ibis. The proper compensation to  be pa id to  the 
p la in t if f  was, th a t w ith  a free passage to  England, 
he should receive the equivalent o f his wages up 
to  the date o f his own a rriva l there in  Jan. 1819, 
and Lord  Stowell explained how th a t measure o f 
compensation would secure fo r the p la in t if f  a ll tha t 
he would have received under his agreement had 
i t  been carried out as contemplated by both parties 
a t the tim e  i t  was entered into.

In  order to  enable a judgm ent to  be formed 
upon the divergent views as to  Lord  Stowell’s

actual decision i t  may be well to  ascertain from  his 
judgm ent its  ratio decidendi. I t  may, I  th ink , be 
pu t thus : Where a seaman has been wrongly 
discharged, sans cause valable, upon idle or false 
pretences lie has in most countries a righ t to  his 
wages up to  the tim e o f the return o f the vessel to 
her original port. B u t to  Lord  Stowell i t  d id  not 
seem th a t tha t result could be extended to  a case 
where the discharge was occasioned by misfortune 
approaching to almost a necessity.

“  I  confess, i t  appears to  me,”  he said, “  tha t 
the circumstances in which th is vessel was placed 
did  vest in  (the master) an au thority  to  discharge 
his crew upon proper conditions.”

The “  au tho rity  ”  w ith  which, as I  understand 
it ,  Lo rd  Stowell treated the master as being vested 
was not on ly one conferred by the owners, but was 
an au thority  derived from  the proper implications 
o f the agreements themselves, for, as he says, i t  
seemed hardly jus t, where the disaster had arisen 
from  a vis major, an act o f God, in  contemplation 
o f neither pa rty  a t the date o f the ir agreement, 
th a t the whole o f the inconveniences should fa ll 
upon one pa rty  w h ilst a new and unexpected benefit 
fo r the other was to  arise from  th is  common 
calam ity— the benefit o f liv ing  in  ease and safety 
on shore a t his owner’s expense. “  This,”  he said, 
“  can hardly be the true rule applicable to  such a 
case, under a ll possible circumstances th a t the 
seaman can insist upon staying w ith  the ship, be 
the prospect of its  return ever so distant, and the 
most ju s t terms offered fo r a re turn to  this 
country.”

“ I  know and feel,”  he added, “ the pa rtia lity  
which the m aritim e law entertains fo r th is  class of 
men, bu t i t  must not override all consideration 
of justice to  other classes, pa rticu larly  to mer
chants the ir employers ; fo r what is oppressive 
to  the merchant cannot bu t be in jurious to  the 
m ariner.”

Had Lord  Stowell been s itting  in a court of 
equity he m ight perhaps have described the result 
in  th is  way : The p la in tiff had shown no case for 
specific relief, bu t he had shown a rig h t to  com
pensation fo r the actual loss sustained by him 
through the determ ination o f his agreement w ithou t 
legal justification. This is the keynote o f the 
judgm ent. I t  was never suggested, even by the 
owners, th a t the p la in tiff ’s agreement had te r
minated by reason o f the disaster to  the Elizabeth. 
I t  had been determined by the master discharging 
him  four weeks later. The owners always acknow
ledged lia b ility  fo r his wages up to  the date o f tha t 
discharge. I t  was because the discharge by the 
master, while, in  Lord  Stowell’s opinion, im pliedly 
justified in the circumstances, was on ly sub modo 
so justified th a t the p la in tiff was held entitled to 
the compensation awarded him.

The substance and effect o f the judgm ent are 
thus explained w ith , as I  believe, perfect accuracy 
by Kennedy, L .J . in The Olympic (12 Asp. Mar. 
Law Cas. a t p. 326 ; 108 L . T. Rep. a t p. 599j  
(1913) P. a t p. 113): “ . . . while (Lord
Stowell) held th a t i t  was . . .  in  the 
interests o f the shipowners ‘ reasonable ’ fo r the 
master to  discharge the crew, the contract w ith  
the seamen was not dissolved— did not (to use the 
language o f sect. 158) ‘ term inate ’ upon the hap
pening o f the disaster to  the ship ; and th a t i 
the ir services were term inated by the master’s act, 
the owner thereupon became liable to  pay com
pensation to  the seaman fo r the loss o f the wages 
which he could have earned on the voyage to 
which he had contracted to  serve. That is, * 
principle, exactly w hat the p la in tiffs  claim to 
the ir r ig lit  in  the present case ; i t  is the rig
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which the law has recognised in sect. 162 (where 
there is a lim ita tion ) th a t the seaman’s compensa
tion  shall not exceed one m onth’s wages. Lord  
Stowell, not being fettered by any such sta tutory 
lim ita tion , awarded the p la in tiffs in  the case of 
the Elizabeth wages up to  the tim e o f the ir being 
landed in the ir own country, and th is was in  effect, 
though not in intention, giving them wages fo r the 
whole o f the period fo r which the homeward 
voyage o f the Elizabeth would have lasted i f  she had 
not been damaged. . . . The damage to  the
Elizabeth, be i t  observed, was incomparably greater 
than th a t suffered by the Olympic in the present 
case. . . .  I t  was indeed very doubtful, in 
the case o f the Elizabeth, whether the vessel could 
ever be repaired . . . and yet in his judgm ent
Lord  Stowell would no t describe even the case of 
the Elizabeth as naufragium, ‘ wreck,’ bu t as semi- 
naufragium, a ‘ half-wreck,’ and, as I  have said, 
would not hold th a t the services o f the seamen 
serving on her ‘ term inated ’ by the disaster, bu t 
held them  to  be term inable by the owner subject 
to the righ t, in  Lord  Stowell’s tim e not a s ta tu tory 
bu t an equitable righ t, to  be compensated fo r the 
loss by being paid wages as and fo r the period 
which I  have stated from  the report.”

I t  is convenient a t th is  po in t to  compare the 
disaster to  the Olympic w ith  th a t to  the Elizabeth. 
There must, I  th in k  be complete agreement w ith  
Kennedy, L .J . th a t the mishap to  the Elizabeth 
was incomparably the greater o f the two. Further, 
in  the case o f the Elizabeth, “  the wreck o f the 
adventure,”  so much in  the Olympic case insisted 
on by Buckley, L .J ., was overwhelming. Its  
completeness in  contrast w ith  the s im ilar “  wreck ”  
in  the case o f the Olympic is as remarkable as is 
the fact th a t quite clearly in Lo rd  Stowell’s view 
i t  had no effect upon the situation one way or the 
other. He never even refers to  it .

Now, i f  Lo rd  Stowell, on the facts stated by 
himself, had held th a t the semi-naufragium  to  the 
Elizabeth worked a term ination o f her seamen’s 
agreements, experience in  th is  present case shows 
th a t i t  would have remained a serious question 
whether any justification fo r a sim ilar find ing in 
the case o f the Olympic was thereby disclosed. I  
do not, however, propose to  discuss the decision 
from  th a t po in t o f view, because i t  is not too much 
to  say th a t i f  Kennedy, L .J .’s in terpretation of 
The Elizabeth judgment be correct, the fina l decision 
in The Olympic (sup.) by a court which recognised 
the au thority  o f The Elizabeth (sup.) was impossible. 
How, then, was i t  reached ? This brings us to  the 
view taken o f Lord Stowell’s decision by  Buckley, 
L .J ., whose judgment alone deals in  detail w ith  
it .  The Lord  Justice says (12 Asp. Mar. Law 
Cas. a t pp. 322, 323; 108 L . T . Rep., a t p. 596 ; 
(1913) P. a t p. 105) : “  The result o f Sir W illiam  
Scott’s judgm ent in  The Elizabeth, so far as i t  
bears upon the question here to  be decided is, I  
th ink , th a t, inasmuch as the vessel had encountered 
what he called a semi-naufragium  (which, as a 
m atter o f fact, meant th a t she was fu ll o f water 
and required necessary repairs to  restore her to  a 
navigable state), the seaman’s contract had te r
minated. The judgm ent goes on to  decide what i t  
"was th a t under those circumstances the seaman 
was entitled to  receive— this was held to  be 
gratu itous conveyance home . . . and pay
ment o f his wages u n til he returned home. The 
decision is th a t the misfortune had arisen from 
pis major, the act o f God, which neither pa rty  had 
in contemplation a t the tim e o f the contract, and 
th a t the circumstances vested in  the master all 
au tho rity  to  discharge the crew under proper 
conditions ”  (as above stated). “  The conse

quences o f term ination are now supplied by sect. 158 
o f the A c t o f 1894 . . . ”

I  have set fo rth  at, I  fear, excessive length from  
the report itse lf both the facts in  relation to  the 
Elizabeth and Lord Stowell’s judgm ent upon them  
in  order th a t w ith in  the four corners o f th is judg
ment i t  may be made apparent th a t in  a ttr ibu ting  
to  Lord Stowell a decision th a t the agreements o f 
the Elizabeth’s seamen had term inated as a result 
o f her semi-naufragium  the Lo rd  Justice paid no 
heed to  any o f the following reasons to  the contrary :

(1) T hat, as already stated, i t  was never sug
gested, even by the owners, th a t the agreements o f 
the seamen term inated in  consequence o f the 
disaster to  the Elizabeth, or otherwise than as a 
result o f the seamen’s discharge from  service by 
the master four weeks later.

(2) That i f  Lo rd  Stowell had held the agreements 
term inated as a result o f the disaster he could not 
have awarded any compensation afte r its  date. 
The semi-naufragium, would have operated in  his 
own words “  as a to ta l loss o f wages.”

(3) That the compensation awarded the p la in tiff 
could no t have been Lo rd  Stowell’s substitute fo r 
th a t now provided by sect. 158 o f the A c t o f 1894. 
The forerunner o f sect. 158 was passed in  order 
to  remedy the injustice under the common law in 
Lord Stowell’s day, th a t i f  his vessel were wrecked 
or lost in  the course o f a voyage the sailor had no 
righ t to  any wages a t all.

(4) That, very clearly, the whole judgm ent 
turned on the proprie ty and effect o f the master’s 
discharge o f the seamen four weeks a fte r the semi- 
naufragium. I f  th a t disaster had been regarded 
by Lord  Stowell as one term inating the ir agree
ments, there was nothing le ft fo r the master’s 
discharge to  operate upon.

(5) T ha t so soon as i t  is shown from  his judgm ent 
th a t th is  discharge was in  Lord  Stowell’s m ind the 
critica l th ing , i t  follows th a t the compensation he 
awarded is now represented by  the lim ited  sta tutory 
provision made by  sect. 162 o f the A ct, a section 
which becomes operative in  a case where the 
conditions o f sect. 158 have not been fu lfilled.

In  the result i t  is, I  suggest, established th a t 
the Lord  Justice’s statement o f the position jus t 
set fo rth  cannot stand in  the presence o f the 
explanation o f Lord  Stowell’s judgm ent given by 
Kennedy, L .J .

B u t th is  view o f The Elizabeth (sup.), which, I  
suggest, is not to  be supported, was the foundation 
upon which the whole o f the m a jo rity  judgm ent in  
The Olympic (sup.) was erected.

(1) I t  enabled the Lo rd  Justice to  trea t a semi- 
naufragium  as a proper foundation fo r the applica
tion  o f sect. 158. I t  enabled him  to  disregard 
D r. Lushington’s judgm ent in  The Florence (16 
Jur. 573), where he said : “  In  shipwreck the con
tra c t continues so long as a plank can be saved,”  
and i t  enabled him  to  make a statement fo r which, 
apart from  his own view o f The Elizabeth, there is, 
so far as I  have been able to  find, no au tho rity  
anywhere. “ The question is not,’ ’ he says, 
“  whether the vessels had been so in jured and 
damaged th a t she ceased to  be a ship o f any service 
to  the owners, bu t a smaller question, namely, 
whether she had been so in jured and damaged 
th a t she ceased to  be a ship o f service fo r the 
purposes o f the adventure, the subject o f the 
seaman’s contract.”

B u t (2), the most im portan t o f a ll, i t  opened the 
way fo r the Lord  Justice to  trea t the disaster to  
the ship as being l i t t le  more than an accident in 
relation to  what was the essential th in g  : “ the 
wreck o f the adventure,”  a consequence to  which,
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as I  have shown, Lord  Stowell attached no relevance 
a t a ll.

Accordingly, I  reach the clear conclusion th a t the 
decision in  the case o f The Olympic (sup.) was 
fundam entally wrong ; th a t the opposing view o f 
Kennedy, L . J. was rig h t, and th a t i f  a case in  which 
the true meaning to  be attached to  the words 
“  wreck o f the ship ”  in  sect. 158 had before 1925 
come before th is  House, The Olympic decision upon 
th a t question must have been overruled. And here 
is the beginning o f the second question raised by 
th is  appeal. Is there anything in  the A c t o f 1925 
which precludes th a t question under sect. 158 
o f the A c t o f 1894 being raised as freely now as i t  
could have been before the la ter A c t was passed.

Before proceeding to  deal w ith  th a t question 
I  would draw the atten tion o f the House to  an 
observation o f the learned sheriff-substitute which 
a t more points than one is not w ithou t its  relevance 
in  relation to  it .  W ith  the trad itiona l jud ic ia l 
leaning in  favour o f the seaman, the learned judge 
expresses his preference fo r The Olympic decision 
on the ground th a t the construction which was 
thereby placed upon the word “ w reck”  gives to  
i t  a far more extensive and beneficial operation, 
so fa r as seamen are concerned, than does a con
struction which would trea t “  wreck ”  as merely a 
special varie ty  o f “ loss.”  I  do not know whether 
the sheriff-substitute in  saying th is  had i t  in  m ind 
th a t i t  was on the narrow and not on the extended 
construction o f “  wreck ”  tha t sect. 158, in  a statute 
containing also sect. 162, became a seaman’s 
section. Up to  the passing o f the A c t o f 1925, i t  
was invariab ly  the owners, and never the seamen, 
who pressed fo r the extended construction. I t  was 
fo r the narrower view  th a t the seamen fought in  
The Olympic case, and the seaman’s w ife in  Horlock 
v. Beal (sup.) presently to  be discussed. T ha t i t  
was to  the interest o f seamen so to  do is shown both 
by the result in  The Elizabeth (sup.) before the A ct 
o f 1854 and by th e ir cla im  in  The Olympic (sup.) 
a fter it .  I t  was the A c t o f 1925 which effected, as 
an entire ly unforeseen by-product I  suspect, the 
bouleversement now apparently complete when each 
side is found repudiating the claims form erly made 
on its  behalf, and embracing those always previously 
resisted.

W ith  a ll th is  in  m ind, I  proceed to  a consideration 
o f the second question, and I  apprehend th a t 
before i t  can be ascertained whether, as a result 
o f the A ct o f 1925, the decision in  The Olympic (sup.) 
has been given legislative force, i t  is necessary to 
discover what was the precise effect o f th a t decision 
as pronounced, how fa r in  tha t sense i t  had been 
recognized and acted upon, how fa r its  au thority  
was at any tim e undoubted, and whether th a t 
au thority , such as i t  had been, remained in tact 
a t the date o f the passing o f the A c t o f 1925.

B y  the extended meaning i t  attached to  the 
word “ w re ck ”  the effect o f the decision was to 
elim inate from  the essential connotation o f the 
term  any physical destruction o f the ship. Where 
there had been no “ loss”  i t  was, o f course, on 
construction essential, i f  the section was to  apply 
a t a ll, th a t “ a wreck o f the s h ip ”  term inating 
the seamen’s agreements had in  some sense 
occurred. I t  had occurred, in  the view  o f Vaughan 
W illiam s, L .J . (12 Asp. Mar. Law Cas. a t p. 322 ; 
108 L . T. Rep. a t p. 595), i f  the vessel by 
reason o f her in juries were made “  unsea worthy 
fo r so long a tim e as to  make the continuance o f 
the voyage useless as a commercial ven tu re ” ; 
i t  had occurred in  the view o f Buckley, L.J. 
(12 Asp. Mar. Law Cas. at p. 323 ; 108 L . T. 
Rep. a t p. 596 ; (1913) P. at p. 106) i f  she had 
“  ceased to  be a ship o f service fo r the purposes

o f the adventure.”  Buckley, L .J . could not 
decide whether any in ju ry , other than in ju ry  to  
the hu ll, would suffice. I t  was not necessary to  do 
so in  th a t case. B u t the tr if lin g  sufficiency o f  
the in ju ry  he had in  view to  constitute a 
“ w reck”  is shown by the illus tra tion  which, 
w ith  a great line r in  his m ind, he gave (12 Asp. 
Mar. Law  Cas. a t p. 323 ; 108 L . T. Rep. a t p. 597 ; 
(1913) P. a t p. 108) : “  I f ,  fo r instance, the in ju ry  
be such as could be repaired w ith in , say, twenty- 
four hours, i t  does not fo llow  tha t the ship cannot 
perform the contemplated adventure.”  Vaughan 
W illiam s, L .J ., by making unseaworthiness the 
test, introduced no such reservations, and i t  must 
be presumed, I  take it ,  tha t in  his view any engine 
trouble, any broken propeller or broken engine 
shaft, provided on ly  the tim e required for repair 
was sufficiently prolonged, must have been a 
“ w re ck ”  w ith in  the meaning o f the section, 
en titlin g  the owners o f the ship to  trea t the seamen’s 
agreements as term inated. Now, when the tra 
d itiona l princip le is recalled— conceived, be i t  
remembered, fo r the safety o f ships— th a t a sea
man’s contract is not lig h tly  dissolved either on his 
side or on th a t o f the owner, i t  w ill,  I  th ink , be 
agreed th a t these are extreme views. They were, 
o f course, vigorously dissented from  a t the tim e by 
Kennedy, L .J . I l id  they survive up to  1925 ? 
I  suggest to  your Lordships th a t in  th e ir extreme 
form  they had no existence a fte r Horlock v. Beal 
(sup.)

In  th a t case a B ritish  ship in the course o f a 
voyage fo r which a B ritish  seaman had signed 
articles was in the po rt o f Ham burg when W ar 
was declared against Germany on the 4 th  Aug. 1914. 
She was detained by the German authorities ; 
some months la ter the crew were imprisoned in 
Ruhleben. In  1916 the ship was s till being 
detained. The action was by the wife o f one of 
the seamen against the owners on an allotm ent 
note fo r his wages. The firs t question to  be decided 
was whether there had been a “  loss o f the ship ”  
w ith in  the meaning o f sect. 158. There was no 
evidence th a t any physical harm had befallen her, 
but i t  was suggested in  the Court o f Appeal by 
Phillim ore, L .J ., th a t in  considering the meaning 
o f the word “  loss ”  s im ilar considerations touching 
the adventure m ight be im ported as had in  The 
Olympic (sup.) been applied in the case o f “  wreck.”  
And an argument to  th a t effect was addressed to  
this House. I t  failed ; the “  loss ”  o f the section 
was physical loss only. A lthough The Olympic 
(sup.) was not d irec tly  in po in t, the decision was 
referred to  by Lo rd  Loreburn, by Lo rd  W renbury 
and by Lord  Atkinson. Lo rd  Loreburn says 
(114 L . T . Rep. a t p. 201 ; (1916) 1 A. C. a t p. 493): 
“  We were referred to  sect. 158 o f the Merchant 
Shipping Act. That section te lls us what is to  be 
done in regard to  wages i f  there is a wreck or loss 
o f the ship. In  m y opinion these words refer to 
physical loss. . . .  I f  I  am rig h t in  th ink ing  tha t 
both the words used in  th is  section, namely,
‘ wreck ’ and ‘ loss ’— refer to  the ship herself and 
to her physical condition, then they have no bearing 
on th is case. I  w ill merely add tha t the Court of 
Appeal in  The Olympic did not decide anything 
inconsistent w ith  th is view'. They merely used 
the frustra tion o f the voyage as a test by which to 
determine whether or not the physical in ju ry  
in flicted amounted to  a wreck.”

Lord  W renbury’s words are not less significant- 
He says (114 L . 1*. Rep. a t p. 212 ; (1916^ 1 A- C. 
at p. 524) : “  I  m ay dispose o f the question upon 
sect. 158 in  a few words. I t  was decided in  The 
Olympic (108 L . T . Rep. 592 ; (1913) P. 92) tha t 
there is a ‘ wreck o f the ship ’ w ith in  the section
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where the vessel has suffered physical damage by a 
casualty in  the nature o f wreck as th a t she has 
ceased to  be in a seaworthy condition to  continue 
w ith in  a reasonable tim e the adventure as a com
mercial adventure. The same, I  th in k , is  true of 
the word ‘ loss ’ in  the section. I f  there have been 
such a loss as th a t the adventure has failed as a 
commercial venture, the section, I  th in k , applies. 
B u t i t  remains to  determine the meaning o f the 
word ‘ loss.’ I t  is confined, I  th in k , to  physical 
loss. The wreck and the loss referred to  in  the 
section I  understand to  be a physical in ju ry  i f  i t  be 
a wreck, and a physical loss i f  i t  be a loss.”

To m y m ind the result o f these tw o statements 
is o f firs t importance in  the present connection. 
F irs t o f a ll I  take Lo rd  Loreburn to  mean th a t in 
his opinion in  order to  satisfy sect. 158 there must 
be a physical “  wreck ”  ju s t as there must be a 
physical “  loss.”  He sees no inconsistency in 
The Olympic (sup.) on ly because “  frustra tion  ” —- 
— he uses, i t  w ill be noticed, a strong word— he 
regards as having been invoked there merely as a 
test o f its  completeness, bu t in no way dispensing 
w ith  the du ty  o f proving th a t there had been in 
fact a physical wreck. H is words suggest to  me 
th a t had he thought the decision went fu rthe r he 
would have disagreed w ith  it .

From  Lo rd  W renbury we have an authorita tive 
in terpre ta tion by its  principal author o f the decision 
itse lf. He has stated what was meant by i t  ; and 
i t  must now be understood, as I  take i t , th a t Vaughan 
W illiam s, L .J .’s unseaworthiness test is not to  be 
understood too lite ra lly  ; th a t the Lord  Justice’s 
own reservation th a t something other than hu ll 
damage m ight constitute a wreck is no longer 
operative ; while there m ust have been a casualty 
“  in  the nature o f wreck,”  an entire ly new expression. 
The wreck, too, like the loss, m ust be physical. 
I t  is true th a t Lord  W renbury considers th a t the 
figurative wreck o f the commercial adventure may 
be a consideration applicable to  “  loss ”  as to 
“  wreck.”  I  can, however, find  no suggestion to 
th is  effect in  Lord  Loreburn’s statement, and i f  
“  loss ”  in  the section is physical loss, and tha t 
only, i t  is not quite apparent how there can be 
room fo r any such reservation. The adventure 
m ust surely disappear w ith  the physical loss o f the 
vessel by means of which i t  was being carried out.

Lord  Atkinson also refers to  The Olympic (sup.). 
A nd he accepts the decision as correct. B u t, 
unfortunately, his acceptance is based exclusively 
upon a misapprehension in  a most v ita l particular 
o f Lo rd  Stowell’s decision in  The Elizabeth. 
Speaking o f th a t decision, Lo rd  Atkinson says (114 
L . T . Rep. a t p. 205 ; (1916) 1 A. C. a t p. 503) : 
“  The p la in tiff sued fo r wages up to  the tim e o f the 
re turn o f the ship to  the home port. I t  was held 
th a t he was only entitled to  his wages up to  the date 
o f his discharge ”  by the master.

Now, as has already been seen, the decisive po in t 
in  Lo rd  Stowell’s judgm ent was ju s t th a t the 
p la in tiff had awarded h im  his wages, not up to  his 
discharge, bu t up to  his arriva l in  England three 
months later. And the mistake on Lo rd  A tkinson’s 
pa rt is v ita l, because, follow ing his reasoning, i t  
seems clear th a t i f  the true facts in  th a t respect 
had been present to  his m ind he must have dis
agreed w ith  the m a jo rity  decision in  The Olympic 
and have accepted th a t o f Kennedy, L .J . Clearly, 
he was o f opinion th a t in  The Elizabeth the p la in tiff’s 
agreement was not held to  have been term inated by 
the semi-naufragium, as Buckley, L .J . had supposed, 
but by his subsequent discharge by the master.

How then in  1925 d id  The Olympic decision 
stand ? How must the draftsman o f the A c t o f 
1925 have regarded i t  ?— its  existence, as I  assume,

being known to  him . F irs t o f a ll, on the report o f 
the case itself, he must have been impressed by 
the force o f Kennedy, L .J .’s dissenting judgment, 
which, on fu rther inqu iry , he would have found had 
been accepted, even here, as au thorita tive  on 
subjects outside th is  case. Again, a fter the observa
tions in  th is  House in  Horlock v. Beal, he must have 
fe lt assured th a t the decision in  its  orig ina l form  
could no longer be relied on as o f permanent 
au thority , nor, indeed, as authentic, except in  a 
sense which no reader o f the judgment would attach 
to  it ,  while so far as i t  was reached on any dis
tin c tio n  between “ w reck”  and “ loss”  i t  was in 
the gravest danger o f extinction on the firs t effective 
occasion.

B u t another circumstance must have struck 
him . There seems to  be no recorded instance o f 
owners having subsequently sought to  utilise The 
Olympic decision in  the ir favour. For a ll th a t 
appears in  the reports or textbooks i t  had become 
a dead letter. And, indeed, the l ia b i l ity  under 
sect. 162, from  which, where i t  was applicable, the 
decision relieved the shipowners, must have been 
in  most cases too tr if l in g  to  worry about. N o t 
w ithou t warrant was the draftsman i f  he concluded 
th a t in  the new A ct he m ight use the words “  wreck ”  
or “  loss o f the ship ”  in  confidence th a t they would 
have a ttribu ted  to  them no other than the narrow 
meaning fo r which the seamen had always con
tended. The recent recrudescence o f The Olympic 
decision in  the Northern fishing fleets, and changed 
a ttitude towards i t  by each side, is doubtless due to 
the discovery now made th a t the decision, although 
orig ina lly  strongly resisted by them, has placed in 
the hands o f the seamen there a valuable a id  in  
support o f claims under the new A ct competent to  
them now fo r the firs t tim e. One must not deny 
omniscience to  a Government draftsman. B u t i t  
was in  Aberdeen, I  suspect, th a t th is  chance was 
firs t seen and taken.

And th is  brings me to  the A c t o f 1925 itself. In  
re lation to  the problem now being discussed the 
A c t is he lp fu l in  a way which I  have not found 
paralleled in  any s im ilar case. Its  purpose is pro
claimed. N o t on ly is i t  in titu le d  “  an A c t to  give 
effect to  certain d ra ft conventions re lating . . .
to  an unemployment indem nity fo r seamen in  the 
case o f loss or foundering o f the ir ship,”  but these 
words are repeated in  the preamble o f the A c t ; 
the Convention is scheduled to  the Act, and in its  
art. 2 i t  is again the words “ loss or foundering”  
tha t are used. Then in  the preamble i t  is recited 
th a t i t  is expedient “  for the purpose o f g iv ing effect 
to  such d ra ft conventions th a t such provision should 
be made as is contained in  th is  A c t.”  Its  purpose 
is accordingly insistently expressed. There can be 
no question as to  the in ten t o f th is  A c t whatever 
may be the case w ith  most statutes. As I  observed in 
The Croxteth H a ll;  The Celtic (ante, p. 186 ; 144L . T. 
Rep. 441, a t p. 444 ; (1931) A. C. 126, a t p. 133), the 
method adopted by the Act, to  achieve its  purpose, 
is not, as i t  m ight have been, to  transfer the in te r
national language o f the Convention to  the body o f 
the statute, bu t is to  translate th a t language in to  
the phraseology o f the Merchant Shipping Acts and 
to  d irect th a t the A c t is to  become pa rt o f 
and be construed as one w ith  the other Acts o f 
th a t code.

In  sect. 1 o f the Act, the translation o f the 
Convention words “ loss or foundering ”  is “  wreck 
or loss,”  words already found in  the same connec
tion  in  sect. 158 o f the A c t o f 1894, and the first 
question is whether the meaning attribu tab le  to 
the words in  each o f these sections is to  be the same. 
I f  I  am not debarred from  an expression o f th a t view 
by the case o f The Croxteth H a ll ; The Celtic (sup.),
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in  which the House construed the word “ wages”  
in  sect. 1 as a word apart and w ith ou t reference to  
its  meaning, either in  sect. 158 or anywhere else in 
the Acts, then I  say th a t the meaning to  be attached 
to  the words in sect. 1 “  where by reason o f the 
wreck or loss o f a ship on which a seaman is em
ployed his service terminates before the date con
templated in  the agreement ”  is the same as is the 
meaning to  be a ttribu ted  to  the words in  sect. 158 : 
“  Where the service o f a seaman terminates before 
the date contemplated in  the agreement by reason 
o f the wreck or loss o f the ship.”  In  the one case 
too, as in  the other, the question whether the 
service term inated or not is to  be ascertained by 
reference to  the law  as i t  stood a t the passing of 
the Merchant Shipping A c t 1854. I t  seems to  me 
clear th a t the condition on which each section is 
to  become operative is the same.

B u t what is th a t meaning ? I  ask the question, 
firs t o f a ll, w ith  reference to  sect. 158. Let i t  be 
supposed th a t the facts in  The Olympic (sup.) were 
reproduced in  the case o f another liner, and a claim  
made by the seamen under sect. 162 was brought 
to  th is  House fo r fina l decision, can i t  be doubted 
th a t the use o f the words “  wreck or loss ”  in  the 
A c t o f 1925, where, as i t  clearly appears, they are 
a translation o f the words “ loss or foundering”  
would be pointed to , and r ig h tly  so, as the strongest 
confirm ation on the pa rt o f the Legislature itse lf 
o f the correctness o f Kennedy, L .J .’s views as ex
pressed in  The Olympic (sup.)

A nd i f  the question is pu t w ith  reference to 
sect. 1 o f the A c t o f 1925, is the answer to  be reversed ? 
Is i t ,  then, to  be said th a t the decision in  The 
Olympic (sup.) m ust be treated as now inform ing 
the word “  wreck ”  and tha t, regardless o f the fact 
th a t the words “  wreck or loss ”  o f the section are 
a translation o f the words “  loss or foundering ”  
o f the Convention and are found in  an A c t passed 
to  give th a t Convention effect, s t ill the meaning o f 
wreck is not necessarily more than a tem porary 
unseaworthiness o f the ship ? A nd is th is answer 
to  be given, although i t  must be recognised th a t 
thereby there is being attached to  the word a 
construction to  which seamen had always been 
opposed ?

In  Young and Co. v. M ayor and Corporation of 
Leamington (49 L . T. Rep. 1, a t p. 4 ; 8 App. Cas. 
517, a t p. 526), in  re lation to  ju s t such a question 
as we are now discussing, I  find  Lo rd  B lackburn 
saying th is  : “  I  have no doubt th a t in  fact those 
who prepared the A c t o f 1875 knew o f the differences 
o f opinion th a t had been expressed, and the d ifficu lt 
questions th a t m ight yet have to  be decided, and 
rea lly intended to  provide th a t those differences 
should not arise w ith  reference to  the urban 
authorities they were creating.”

Is  i t  possible fo r anyone, in the face o f the Con
vention and the expressed purpose o f the A c t o f 1925 
in  th is m atte r “  to  have no doubt ”  th a t The 
Olympic construction, destructive o f both, was by 
the Legislature being permanently attached to  the 
word “  wreck ”  ? I f  the question be permissible 
there can, I  suggest, be no doubt as to  the answer.

A nd  the question, I  th in k , is permissible. For 
g iving to  the rule o f construction now under dis
cussion its  fullest expression, i t  is in  the end a ques
tion  o f legislative in tention, and i t  is not every 
decision o f the courts th a t w ill be regarded as 
sufficiently au thorita tive or notorious to  suggest 
any such in tention on the pa rt o f the Legislature. 
There is no question as to  the existence o f the rule. 
I t  is in  its  application th a t d ifficu lty  arises.

One o f its  best statements is th a t made by
G riffith , C.J., and approved by Lord Halsbury,

when delivering the judgm ent o f the P rivy  Council 
in  Webb v. Outtrim (The Attorney-General fo r  the 
Commonwealth of Austra lia  intervening) (95 L . T. 
Rep. a t p. 852 ; (1907) A . C. a t p. 89). I t  runs 
as follows : “  When a particular form  o f legislative 
enactment, which has received authorita tive 
in terpretation, whether by jud ic ia l decision or by 
a long course o f practice, is adopted in the fram ing 
o f a la te r statute, i t  is a sound rule o f construction 
to hold th a t the words so adopted were intended by 
the Legislature to  bear the meaning which has been 
so pu t upon them .”

That statement is specially valuable because of 
its  insistence on the condition th a t the interpretation 
shall be authorita tive. I t  is useful also in th a t i t  
recalls th a t the in terpretation may result both from  
jud ic ia l decision and by a long course o f practice. 
I f  the numerous authorities are looked a t i t  w ill be 
found, I  th in k , th a t the foundation for the application 
o f the rule has been discovered in  a long course of 
practice far more frequently than in  a jud ic ia l 
decision, pa rticu larly  where th a t jud ic ia l decision 
is one o f a court short o f th is  House.

I  w ill give a very notable example o f th is in  a case 
to which I  referred during the argument, bu t was 
not able then completely to  identify . I  have done 
so since. I t  is the case o f the Colonial Bank v. 
Whinney (55 L . T . Rep. 362 ; 11 App. Cas. 426). 
The question there was whether shares in an in 
corporated company were choses in action w ith in  
the meaning o f sect. 44 o f the B ankruptcy A c t 
1883. On the corresponding section o f the Bank
rup tcy  A c t 1869, i t  had been held by Bacon, V.-C., 
in  1871, in  E x parte The Union Bank of Manchester 
L im ite d ; Re Jackson (24 L . T. Rep. 951 ; L . Rep. 
12 Eq. 354), th a t such shares were not choses in 
action. That decision had never been questioned, 
and in  1883 the earlier section was re-enacted in  a 
form  unaltered. There, in  the opinion both of 
Cotton and Lind ley, L .JJ ., was a ease fo r the appli
cation o f th is  rule. “  In  m y opinion,”  said Cotton 
L .J . (53 L . T. Rep. a t 277 ; 30 Ch. D iv . at p. 278) : 
“  Parliam ent m ust be taken to  have known o f tha t 
decision, and i f  they d id  not in tend the same con
struction to be pu t upon the expression ‘ choses in 
action ’ in  th is A c t as had been pu t upon i t  in  a 
precisely sim ilar proviso o f the form er A c t by 
a decision which had stood unimpeached fo r so 
I!1;u iy years, they would have inserted something 
to  show tha t in tention, and would not have framed 
th is proviso in the same terms as th a t o f the former 
A c t.”  L ind ley, L .J . expressed the same view 
(53 L . T. Rep. a t p. 279 ; 30 Ch. D iv . a t p. 284). 
The case was brought on appeal to  th is  House. As 
a pup il o f Mr. Buckley, w ith  Sir Horace Davey, 
o f counsel fo r the respondent, I  listened to  the argu
ment. I  heard Sir Horace Davey cite the case of 
E x parte The Union Bank of Manchester L im ite d ; 
Re Jackson (sup.) (as appears in the report) and 
claim fo r i t  the influence a ttribu ted  to  i t  by the 
two Lords Justices. In  answer I  heard Lord 
B lackburn say words to  the effect th a t the Legisla
ture was not to  be presumed to  have before i t  every 
decision o f every judge o f firs t instance, and he 
brushed the whole th ing  aside. U n fortunate ly the 
report makes no reference to  th is incident, bu t i t  
does show th a t E x parte The Union Bank of M an
chester L im ited ; Re Jackson (sup.) is not referred to 
in  the ir judgments by any o f the ir Lordships, and 
th a t the House held th a t “  shares ”  were choses in 
action under the A c t o f 1883.

To m y m ind th a t case is much stronger than the 
present. E x parte The Union Bank of M anchester 
L im ite d ; Re Jackson (sup.), although the decision 
o f a judge o f firs t instance, was the decision o f the 
Chief Judge in Bankruptcy, s itting  in bankruptcy



ASPINALL’S MARITIME LAW CASES. 393

H . o f  L .] B a r b a s  v . A b e r d e e n  S t e a m  T r a w l i n g  a n d  F i s h i n g  Co. [H . o f  L .

pronounced two years a fte r the A c t o f 1869, a 
decision which must have been constantly applied 
in  bankruptcy, and i t  was never subsequently 
questioned. Here the decision is a decision o f the 
Court o f Appeal, bu t o f tw o members o f the court 
only, w ith  a most elaborate dissent from  the th ird  
Lord  Justice dealing w ith  a subject upon which he 
had special knowledge— a decision, moreover, which 
had been qualified, I  suggest, almost ou t o f recogni
tion  in  th is  House, and even by Lord W renbury 
himself, and w ith  no evidence th a t i t  had ever been 
utilised a t the instance o f any shipowner. When 
to  a ll th a t is added the fact th a t th is  decision can 
on ly be read in to  th is  sect. 1 a t the price o f a partia l 
defeat o f the avowed purpose of the statute, i t  
becomes, I  suggest to  your Lordships, a case outside 
the rule altogether, however th a t rule be stated. I  
have been unable to  find any case a t all approaching 
the circumstances o f the present in  which the rule 
has been applied.

I  wish to  add th a t while E x parte Campbell; Re 
Cathcarl (23 L . T. Rep. 289 ; L . Rep. 5 Ch. App. 
703) w ill always remain o f value fo r the statement 
o f the rule by  James, L .J ., i t  cannot be invoked as 
an illustra tion  o f its  application. James, L .J . 
there found the application fo r the rule in  his belief 
th a t in  the B ankruptcy A c t o f 1801 a section had 
been brought over from, an earlier A c t unaltered in 
its  terms, notw ithstanding an intervening objection 
to  i t  by Lord  W estbury in a case E x parte Alexander ; 
Re T h in  and Plett (1 He G. J. & S. 311). The Lord  
Justice, however, was mistaken in  his dates. 
E x parte Alexander (sup.), which he had himself 
argued, was not decided u n til 1863, while the 
objection then taken by Lord W estbury was 
removed in  the subsequent Bankruptcy A ct of 
1869. This fact reduces the statement o f the Lord 
Justice to  an obiter dictum. I  do no t suggest tha t, 
coming from  such a source, i t  is really less valuable 
on th a t account. B u t the case is not otherwise in 
point.

In  m y judgm ent there was in th is  case no 
“  wreck ”  o f the Strathclova w ith in  the meaning o f 
sect. 1 o f the A ct o f 1925 or o f sect. 158 o f the A ct 
o f 1894. The appellant’s claim as pursuer in  the 
cause fails in  lim ine, and fo r th a t reason his appeal 
should, I  th in k , be dismissed.

Lord Warrington. —  This is an appeal from  an 
in terlocutor dated the 5th Feb. 1932 whereby the 
F irs t H ivision o f the Court o f Session by a m a jo rity  
(Lords B lackburn and Morison ; the Lord  President 
dissenting) allowed an appeal from  interlocutors of 
the sheriff and sheriff-substitute dated respectively 
the 17th N o v . and the 28th Ju ly  1931, allowing the 
claim o f the appellant as pursuer in  the action.

The appellant was a seaman on the steam traw ler 
Strathclova, o f which the respondents were the 
owners, under the terms o f a running agreement 
dated the 4th Ju ly  1930, and was by th a t agree
ment engaged for a period from  the 4th Ju ly  1930 
to  the 30th Dec. 1930. H is claim in  the action was 
founded on sect. 1, sub-s. 1, o f the Merchant Ship
ping (International Labour Conventions) A c t 1925, 
and was fo r wages as provided by  th a t Act. The 
section in  question is as follows : “  (1.) Where by 
reason o f the wreck or loss o f a ship on which a 
seaman is employed his service terminates before 
the date contemplated in  the agreement he shall 
notw ithstanding anything in  sect. 158 o f the Mer
chant Shipping A c t 1894, bu t subject to  the p rov i
sions o f th is  section, be entitled in respect o f each 
day on which he is in  fact unemployed during the 
period o f tw o months from  the date o f the term ina
tion  o f the service to  receive wages a t the rate to  
which he is entitled a t th a t date.”

V o l . X V I I I . ,  N . S.

Sub-sect. (2) contains provisions restricting the 
rig h t to  wages under certain conditions not alleged 
to  be applicable to  the present case.

Sect. 158 o f the Merchant Shipping A c t 1894 
provides th a t “  where the service o f a seaman 
terminates before the date contemplated in  the 
agreement, by reason o f the wreck or loss o f the 
ship, or o f ” — an event not applicable in  the present 
case— “  he shall be entitled to  wages up to  the tim e 
o f such term ination, bu t not for any longer period.”  
Thus the A ct o f 1925 gives to  the seaman, in  the 
event specified in  both Acts, a claim to  wages more 
extensive than th a t to  which he would have been 
entitled under the A c t o f 1894, and is in effect an 
amendment o f th a t Act.

Two questions arise for decision :
(1) W hether on the true construction o f the A ct 

o f 1925 the event o f a wreck or loss o f the ship has 
occurred ?

(2) W hether i f  so the seaman’s service was 
term inated by reason o f such wreck or loss ?

In  considering these questions I  need no t state 
the facts in  detail, b u t w ill give a short summary 
only.

The seaman’s service in  th is case was to  be on 
board the Strathclova, a steam traw ler to  be 
employed “  fishing tra w l N orth  Sea Shetland West 
Coast and Faroe ”  from  the 4 th  Ju ly  1930 u n til the 
last day o f Dec. 1930, or, i f  the boat should be at 
sea on th a t date, u n til the firs t return to  the United 
K ingdom  thereafter. B u t i t  was agreed th a t, sub
ject to  the above stipulation, the agreement m ight 
be term inated a t any tim e before th a t date a t the 
discretion o f the owner. I t  is common ground 
th a t under such an engagement the parties con
templated a series o f short trips  to  the fishing 
ground, each ending in a return to  the home port 
followed in  due course by another tr ip . Before 
th is  House counsel agreed th a t as a rule the 
maxim um  length o f a tr ip  would be fourteen days 
and the m in im um  five days, and the normal interval 
in  the home po rt would be one day and a half. The 
venture was therefore one o f practically continuous 
fishing fo r the period o f the agreement.

On the 25th Sept. 1930 the Strathclova when at 
a distance o f one m ile to  one m ile and a h a lf from 
her home port, the harbour o f Aberdeen, came in to  
collision w ith  another steam traw ler and was 
considerably damaged. She was, however, able 
to  make the harbour o f Aberdeen under her own 
steam, was moored near the Fish Quay, and dis
charged her cargo there on the 26th Sept. She 
was then dry-docked fo r the purpose o f effecting 
the repairs rendered necessary by the collision. 
These were completed on the 10th Oct., and on 
the 11th Oct. the appellant was re-engaged and 
resumed his employment. The fishing trips  were 
then resumed. In  the meantime, on the 26th Sept., 
the crew including the appellant were paid off, 
being to ld  th a t the ship would be la id  up u n til 
the repairs were completed. In  the in te rva l the 
appellant was unemployed.

On these facts the first question is : Was the 
accident to  the Strathclova a ‘ ‘ wreck ’ ’ w ith in  the 
meaning o f the A ct o f 1925 ?

In  m y opinion th is  question should be answered 
in  the affirmative, the po in t being settled by 
authority.

In  the case o f The Olympic (sup.) i t  was decided 
by a m a jo rity  in  the Court o f Appeal (Vaughan 
W illiam s and Buckley, L .J J . ; Kennedy, L .J . 
dissenting) th a t the “ wreck or loss”  o f the ship 
referred to  in  sect. 158 o f the Merchant Shipping 
A ct 1894 includes any accident occasioned by a 
pe ril o f the sea which renders the ship un fit or

E E E
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unable to  proceed on the voyage. I t  was further 
decided on the facts o f th a t case th a t the mercantile 
venture on which the ship was then engaged was 
frustrated by reason o f the wreck, and the services 
o f the seamen were accordingly terminated. B u t 
on th is  po in t i t  may be, and the Court o f Session 
have so decided, th a t on the facts th is  case should 
be decided the other way. This is, o f course, the 
second question I  have pu t to  myself.

To return to  the firs t question, the case o f The 
Olympic (sup.) plearly decided the po int. I t  is, 
however, a decision o f the Court o f Appeal, and 
would prima. facie be open to  review in  th is  House. 
For m yself I  should not, I  th in k , differ from  the 
view o f the Court o f Appeal even i f  I  thought 
m yself a t lib e rty  to  decide the other way, bu t th is  
is im m aterial i f  i t  be true th a t th is  House is not 
now a t lib e rty  to  overrule the ir decision.

The present case is, in  m y opinion, covered by 
the judgment o f James, L .J . in  E x parte Campbell ; 
Re Cathcart (sup.). The question there was whether 
under sect. 216 o f the Bankruptcy A ct 1861 a 
particu lar interrogatory was covered by the words 
o f the section and was therefore one which the 
witness was bound to  answer. The po in t had been 
decided against a witness in  a case o f E x parte 
Vogel (2 B . &  A id . 219) under a previous A c t o f 
Parliament containing practica lly the same words 
as those afterwards employed in  the A ct o f 1861. 
The learned Lo rd  Justice said th is  (23 L . T . Rep. 
a t p. 291; L . Rep. 5 Ch. App. a t p. 706): “  Where 
once certain words in  an A c t o f Parliament have 
received a jud ic ia l construction in  one o f the 
superior courts, and the Legislature has repeated 
them w ithou t any alteration in  a subsequent 
statute, I  conceive th a t the Legislature m ust be 
taken to  have used them according to  the meaning 
which a court o f competent ju risd ic tion  has given 
to  them .”

Counsel were unable to  refer us to  any case in  
which the view o f James, L .J . had been questioned. 
I t  is pa rticu la rly  applicable in  the present case, 
because in  the A c t o f 1925, which professed to  give 
effect to  an In ternational Convention in  which 
the words “  loss or foundering ”  in  a s im ila r context 
were used, the Legislature have used the words

wreck or loss”  appearing in  the A c t o f 1894 
which had previously received the in terpretation 
in question. For these reasons therefore I  th in k  
the firs t question must be answered in  the affirma
tive, namely, tha t the accident to  the Strathclova 
was a wreck w ith in  the meaning o f the statute.

There then arises the second question, namely, 
was the service o f the seaman term inated by reason 
o f the wreck ? This question was answered in  the 
affirm ative by the m a jo rity  o f the court in  The 
Olympic (sup.) on the ground th a t the whole 
mercantile adventure was frustrated by the 
wreck. Vaughan W illiam s, L .J . expresses the 
ground o f his conclusion in  the fo llow ing terms 
f l2  Asp. Mar. Law Cas. a t p. 322 ; 108 L . T. 
Rep. a t p. 595 ; (1913) P. a t p. 103) : “  Such
damage”  (namely, the damage occasioned by the 
wreck) “  although repairable, would make the 
ship unseaworthy fo r so long a tim e as to  make 
the continuance o f the voyage useless as a 
commercial venture.”  Buckley, L .J . says (12 
Asp. Mar. Law  Cas. a t p. 323 ; 108 L . T . Rep. 
a t p. 597 ; (1913) P. a t p. 107) : “  The wreck 
o f the ship in  th is  context, I  th in k , is any
th ing  happening to  the ship which renders her 
incapable o f carrying out the m aritim e adventure 
in  respect o f which the seaman’s contract was 
entered in to .”

In  the present case the mercantile adventure in  
respect o f which the seaman’s contract was entered

in to  was not merely fo r a single voyage. I t  was 
fo r a series o f fishing trips, each o f short duration, 
extending over several months. The repairs took 
fourteen days on ly to  complete, and on th is  being 
done the ship resumed her fishing trips  and con
tinued them u n t il the tim e fixed by the contract. 
Under these circumstances I  agree w ith  Lord 
B lackburn and Lo rd  Morison th a t the service of 
the seaman was not term inated by reason o f the 
wreck, and accordingly the seaman was not entitled 
to  the benefit o f the A c t o f 1925.

The th ird  plea in  law orig ina lly  set up by  the 
respondents, founded on the averment th a t the 
seaman’s service was term inated in  terms o f his 
contract, was w ithdrawn, and in  m y opinion r ig h tly  
w ithdrawn. I t  is true tha t the contract contained 
a provision th a t i t  m ight be term inated a t any 
tim e a t the discretion o f the owner. B u t I  th in k  
i t  is p la in  th a t in  paying off the men on the 26th 
Sept. 1930, the owner d id  not purport to  act on 
th is provision, fo r the Sheriff-Substitute finds as a 
fact (No. 8) th a t the crew were to ld  a t the tim e  of 
paying off th a t the ship would be la id  up u n t il the 
repairs were completed, and we know th a t on th is  
being done the fishing tr ips  were renewed.

On the whole I  am o f opinion th a t the in te r
locutor appealed from  should be affirmed and th is 
appeal dismissed w ith  costs.

Lord Russell.— The case o f The Olympic (sup.) 
decided, in reference to  the words “  wreck or 
loss ”  which occur in  sect. 158 o f the Merchant 
Shipping A c t 1894 th a t the word “  wreck ”  meant 
something different from  and less than “  loss,”  
and th a t in  th a t section the wreck o f the ship 
meant anything happening to  the ship which 
rendered her incapable o f carrying out the m aritim e 
adventure in respect o f which the seaman’s contract 
had been made.

Some twelve years la ter, The Olympic decision 
having in the meantime governed the construction 
o f the section, the Legislature enacted the Merchant 
Shipping (In ternational Labour Conventions) A ct 
1925. That A c t shows by its  fu ll t it le  and by its 
preamble th a t its  object is to  give effect to  certain 
d ra ft conventions which had been adopted by the 
International Labour Conference relating to  (among 
other things) “  an unemployment indem nity for 
seamen in  case o f loss or foundering o f the ir ship.”  
The d ra ft conventions referred to  are set ou t in 
the F irs t Schedule to  the Act. Sects. 1 and 7 of 
the A c t run thus :

Sect. 1, sub-sect. (1) : “  Where by reason o f the 
wreck or loss o f a ship on which a seaman is em
ployed his service term inates before the date con
templated in the agreement, he shall, no tw ith 
standing anything in  section one hundred and 
fifty -e igh t o f the Merchant Shipping A c t 1894, but 
subject to  the provisions of th is  section, be entitled, 
in respect o f each day on which he is in  fact un
employed during a period o f tw o months from  the 
date o f the term ination o f the service, to  receive 
wages a t the rate to  which he was en titled  at 
th a t date.”

Sub-sect. (2) : “  A  seaman shall no t be entitled 
to  receive wages under th is section i f  the owner 
shows th a t the unemployment was not due to  the 
wreck or loss o f the ship, and shall not be entitled 
to  receive wages under th is section in  respect oi 
any day i f  the owner shows th a t the seaman was 
able to  obtain suitable employment on tha t day-

Sub-sect. (3) : “  In  th is  section the expression 
‘ seaman ’ includes every person employed ?r 
engaged in  any capacity on board any ship, bu t, m 
the case o f a ship which is a fishing-boat, does not
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include any person who is entitled  to  be remuner
ated on ly by a share in  the profits or the gross 
earnings o f the working o f the boat.

Sect. 7 ; “  This A c t m ay be cited as the Merchant 
Shipping (In ternational Labour Conventions) A ct 
1925 and shall be construed as one w ith  the 
Merchant Shipping Acts 1894 to  1923, and those 
Acts and th is  A c t may be cited together as the 
Merchant Shipping Acts 1894 to  1925.

The effect o f sect. 7 has been succinctly stated by 
one o f y o u r Lordships in The Croxleth H a ll; The Celtic 
(ante, p. 186 ; 144 L . T . Rep. a t p. 443 ; (1931) A. C. 
at p. 133), where he uses the follow ing language :
“  The A c t . . .  o f 1925 thus becomes a con
stituent pa rt o f a s ta tu tory code w ith  special 
meanings attached to  some o f its  terms by definition 
and to  others by accepted usage or jud ic ia l decision. 
The result, o f course, is th a t a meaning may 
necessarily be attribu tab le  to  its  provisions very 
different from  th a t which would attach to  the very 
same words in  an independent enactment.

On looking a t sect. 1, we find th a t Parliament, 
in  legislating fo r the purpose o f carrying out the 
d ra ft convention, has used in  the firs t three lines 
o f sect. 1 words which are fo r a ll relevant purposes 
the same as those in  sect. 158 o f the A c t o f 1894, 
although the order in  which they occur is somewhat 
altered. The words in  sect. 158, “  by reason of 
the wreck or loss o f the ship,”  become in  sect. 1 
“  by reason o f the wreck or loss o i a ship on which 
a seaman is employed.”  There is not, in  m y 
opinion, any room fo r doubt th a t whatever they 
mean, the words “  wreck or loss ”  must mean the 
same in  both sections. Nor, in  m y opinion, can 
your Lordships in  the present case avoid a ttribu ting  
to the Legislature when i t  used in  sect. 1 o f the 
A ct o f 1925 the identical words “  wreck or loss 
which had in  1913 been jud ica lly  construed by the 
Court o f Appeal, and used them  in  reference to  
the same-subject m atter, an in tention to  use the 
words in  the sense in  which they had been so 
jud ic ia lly  construed. The authorities in  support 
o f a presumption o f such in tention are numerous 
and weighty. Some are referred to  in  the opinions 
o f your Lordships and I  need not repeat them. I  
may, however, call a tten tion to  two others. In  
Barlow  v. Teal (53 L . T. Rep. a t p. 53 ; 15 Q. B. 
D iv . a t p. 405), Lord  Coleridge, C.J. said : Where 
cases have been decided on particular forms o f 
words, in  courts, and Acts o f Parliament use those 
forms o f words which have received jud ic ia l con
struction, in the absence o f anything in the Acts 
showing th a t the Legislature d id  not mean to  use 
the words in  the sense a ttribu ted  to  them  by the 
courts, the presumption is th a t Parliament d id  so 
use them .”  In  th is House, Lo rd  Loreburn, m 
giving his opinion in North B ritish  Railway Com
pany v. B udh ill Coal and Sandstone Company 
(101 L . T. Rep. 609, a t p. 612 ; (1910) A . C. 
116, a t p. 127), stated th a t “  When an A c t oi 
Parliament uses a word which has received a 
jud ic ia l construction i t  presumably uses i t  in  the 
same sense.”  _ . , , ,

Is there anything in  the A c t o f 1925 which would 
ju s tify  us in  rebutting th is  presumption ? For 
myself I  find nothing, bu t I  find much to  compel 
us to  act upon it ,  for, be i t  observed, fu ll effect 
could have been given to  the dra ft conventions by 
legislating s tr ic tly  in the language thereof and 
adhering to  the words 44 loss or foundering. 
Instead o f following th is  course the Legislature has, 
as i t  appears to  me, elected not to  do so, bu t to  
legislate by reference to  a section o f an existing 
Act o f Parliament the word;* o f which, by v irtue 
o f a jud ic ia l construction which had stood unchal
lenged fo r years, covered many occurrences other

than loss or foundering. In  these circumstances I  
feel bound to  hold th a t the word “ w reck”  in 
sect. 158 o f the A ct o f 1925 bears the meaning 
a ttribu ted  to  i t  by the Court o f Appeal in  The 
Olympic decision.

There remains the question whether the facts ot 
th is  case bring i t  w ith in  tha t decision. D id  th a t 
which happened to  the ship render her incapable 
o f carrying out the m aritim e adventure in  respect 
o f which the seaman’s contract was made ? Was 
the ship unseaworthy for so long a tim e as to  
frustrate th a t adventure ? In  m y opinion, the 
answer should be “ No.”  The venture was a 
contract fo r a series o f practically continuous 
fishing trips  extending over a period o f about six 
months. The ship was la id up fo r some fourteen 
days. W hile the accident to  the ship no doubt 
caused an in te rrup tion o f and an interference w ith  
the m aritim e adventure, I  cannot hold th a t there 
was such an in te rrup tion or interference as to  cause 
a frustra tion o f th a t adventure. I  agree w ith  the  
judgments o f Lo rd  B lackburn and Lord  Morison 
upon th is  point.

I  th in k  th a t the in terlocutor should be affirmed 
and the appeal dismissed.

Lord Macmillan. — The sheriff-substitute in  his 
findings o f fact has furnished a fu ll and accurate 
account o f what befell the steam traw ler Strathclova 
on the 25th Sept. 1930. I t  is not contested tha t 
by  reason o f the occurrence so described the service 
o f the appellant, who was a seaman (in po in t o f fact 
the chief engineer) employed on the Strathclova, 
was term inated before the date contemplated in 
his agreement w ith  the respondents, the owners of 
the vessel. The question is whether in  the circum
stances his service can properly be said to  have 
been term inated by reason o f the “  wreck ’ o f the 
Strathclova, w ith in  the meaning o f sect. 1, sub
sect. (1), o f the Merchant Shipping (International 
Labour Conventions) A c t 1925, so as to  give the 
appellant the benefit o f th a t section.

The legislation under consideration is the most 
recent step in the progressive m itigation o f the 
harsh rule o f the common law th a t fre ight is the 
mother o f wages, which deprived the seaman o f 
any rig h t to  remuneration fo r his services unless 
the enterprise o f m aritim e transport in  which he 
was employed was du ly  completed. B y  sect. 157, 
sub-sect. (1), o f the Merchant Shipping A c t 1894 
i t  is roundly declared tha t “ the righ t to  wages 
shall not depend on the earning o f fre ight,”  and in  
sect. 158, where the seaman’s sendee is prematurely 
term inated by reason o f “  the wreck or loss o f the 
ship ”  he is given a rig h t to  his wages up to  the 
tim e of such term ination. F ina lly , by the section 
o f the A c t o f 1925 now before your Lordships, the 
lo t o f the seaman whose service has suffered 
untim ely term ination “ by reason o f the wreck or 
loss ”  o f his ship is fu rthe r alleviated by entitling 
h im  to  continue receiving his wages fo r a period of 
two months after such term ination o f his service, 
i f  he remains so long in fact unemployed.

The question o f the circumstances m which a 
seaman’s service could properly be said to  have been 
term inated by  reason o f the “  wreck o f his vessel 
came before the courts in the well-known case o f 
The Olympic (sup.). I t  was there held by a 
m a jo rity  o f the Court of Appeal, affirm ing the 
judgment o f Bargrave Deane, ,L, th a t i f  the service 
o f a seaman was term inated in consequence o f a 
physical casualty befalling his ship, whereby she 
was rendered “ incapable o f carrying ou t the  
m aritim e adventure in  respect o f which the 
seaman’s contract was entered in to  ”  (per Buckley, 
L . J. (108 L . T. Rep. a t p. 597 ; (1913) P. a t p. 107),
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then i t  could properly be said th a t the seaman’s 
service had term inated by reason o f the “  wreck ”  
o f  his ship w ith in  the s ta tu to ry  meaning. The 
criterion is thus seen to  lie in the consequences of 
the casualty. “  The frustration o f the voyage,”  to  
quote Lo rd  Loreburn, L.C. in Horlock v. Beal (114 
L . T. Rep. a t p. 201 ; (1916) A . C. a t p. 493), 
affords “  a test by which to  determine whether or 
not the physical in ju ry  inflicted amounted to  
* wreck.’ ”

In  m y opinion th is  in terpretation has much to  
commend it .  The word “  wreck ”  is obviously a 
word o f the most vague and general connotation. 
In  the language o f the literature o f adventure, 
and possibly also fo r some legal purposes, i t  may 
well be th a t the wreck o f a vessel means, as 
Kennedy, L .J . said in  his dissenting judgm ent in 
The Olympic (12 Asp. Mar. Law Cas. a t p. 327; 
108 L . T. Rep. a t p. 600 ; (1913) P. a t p. 115), 
“  such disaster caused by collision w ith  some 
external object, be i t  stationary, such as a rock, or 
moving, as, e.g., another ship or some substance 
floating in the waves, as destroys her character as 
a ship, and reduces her practically to  the condition 
which, speaking from  memory, I  th in k  has been 
ju d ic ia lly  described in the case o f a wooden ship 
as a ‘ congeries o f planks.’ ”  B u t I  do not th in k  
tha t i t  was intended th a t the enactment now under 
consideration should operate on ly on the occurrence 
o f so dramatic and catastrophic a casualty. Sup
pose a ship at spring tide runs on a sandbank in 
some remote pa rt o f the world and remains fast 
so th a t she cannot be refloated fo r a long period or 
a t a ll and the crew are consequently discharged. I  
should hesitate to  say th a t in  such a case there had 
been no wreck o f the vessel w ith in  the meaning o f 
the Act, although she in fact remained in tact. I t  
is well to  bear in  m ind what Bueldev, L .J . points 
out in  The Olympic (12 Asp. Mar. “Law Cas. at 
p. 323 ; 108 L . T. Rep. a t p. 596 ; (1913) P. at 
p. 106), th a t for the present purpose we have not 
“  to  inquire whether the ship was a wreck, th a t 
is to  say, whether she had become a certain physical 
th ing, bu t whether she had been so in jured and 
damaged th a t she ceased to  be a ship o f service for 
the purposes o f the adventure, the subject o f the 
seaman’s contract.”

On the best consideration I  have been able to  
give to  the m atter I  have come to  the conclusion 
th a t the view o f the m a jo rity  in The Olympic (sup.), 
which your Lordships are inv ited  to  overrule, was 
well founded and should be followed. In  so 
holding I  am not uninfluenced by the fact th a t 
the decision in  The Olympic (sup.) was pronounced 
tw en ty  years ago and u n til now has not been 
called in question. For th is long period i t  has 
doubtless regulated the practice o f shipowners and 
marine insurers. Indeed, so fa r from  being in 
any way questioned, the decision in The Olympic 
(sup.) was discussed and expounded in th is House 
in the subsequent case o f Horlock v. Beal (sup.) 
w ithou t any indication o f disapproval but rather 
w ith  every indication th a t the noble and learned 
Lords who referred to  i t  accepted its  doctrine as 
sound.

I  am accordingly o f opinion th a t in deciding 
whether the occurrence which befell the Strathclova 
on the occasion in  question brought the appellant’s 
case w ith in  the operation o f sect. 1, sub-sect. (1), 
o f the A c t o f 1925, which in  terms is merely an 
amending extension o f sect. 158 o f the A c t o f 1894, 
the in terpretation adopted in The Olympic should 
be applied by your Lordships. I  reach th is  con
clusion w ithou t the necessity o f invoking the rule 
o f construction enunciated by James, L .J . in  
E x parte Campbell; Re Cathcart (23 L . T. Rep.

a t p. 291 ; L . Rep. 5 Ch. App. at p. 706), upon 
which some o f your Lordships have specially relied, 
though I  am far from  desiring to  depreciate the 
value o f the aid afforded by th a t rule in the interpre
ta tion  o f statutes. The principle o f the rule is 
th a t where the language o f a statute has received 
jud ic ia l in terpretation, and Parliament again 
employs the same language in a subsequent statute 
dealing w ith  the same subject-matter, there is a 
presumption th a t Parliament intended th a t the 
language so used by i t  in  the subsequent statute 
should be given the meaning which meantime has 
been ju d ic ia lly  a ttribu ted  to  it .  Parliament, in 
short, is to  be presumed to  have given sta tutory 
effect to  the jud ic ia l in terpre ta tion so as to  render 
i t  as binding on the courts as i f  i t  had been expressly 
enacted in  an in terpretation section. I f  th is  rule 
were to  be treated as a canon o f construction of 
absolute obligation I  can see th a t i t  m ight have very 
far-reaching and possibly undesirable consequences. 
I  hope I  am always ready and w illing  to  obey the 
voice o f Parliament and I  fu lly  recognise tha t, as 
Lord  Esher once said, “  The Legislature has the 
power to  make you read English in a way in  which 
you would not read i t  except by command ”  (2 Tax 
Cas. 249, a t p. 254) : Rev. C. A . Stevens v. Bishop 
the phrase does not occur in  the report (58 L . T. 
Rep. 669 ; 202 Q. B. D iv . 442). B u t I  must be 
satisfied th a t i t  is the authentic voice and the 
authentic command o f Parliament, and I  find i t  
rather a strain to  have to  believe th a t the reputed 
omniscience o f Parliam ent extends to  every 
decision o f the courts. W hat i f  the interpretative 
decision has never been reported ? And what i f  
Parliam ent has repeated language which has been 
construed in  contrary senses by courts o f co-ordinate 
ju risd ic tion  in  England and Scotland? In  my 
view the rule o f in terpre ta tion which I  am dis
cussing affords on ly a valuable presumption as 
to  the meaning o f the language employed in  a 
statute. Where a jud ic ia l in terpretation is well 
settled and well recognised the rule ought doubt
less to receive effect, bu t i t  must, I  th in k , be a 
question o f circumstances whether Parliament is 
to  be presumed to  have ta c it ly  given sta tutory 
au thority , say, to  a single judgment o f a competent 
court so as to  render th a t judgm ent, however 
obviously wrong, unexaminable in  th is  House. 
A fte r all, there is another rule o f s ta tu tory in te r
pretation o f not less, i f  not indeed o f higher 
au thority , o f which Parliament must be equally 
taken to  be aware, namely, Lord  Wensleydale’s 
“  golden rule ”  th a t in  construing statutes the 
grammatical and ord inary sense o f the words is 
to  be adhered to, unless i t  leads to  some absurdity, 
repugnance or inconsistency. For myself, I  prefer 
the later form  in  which James, L .J . himself restated 
his rule in  the case o f Greaves v. Tofield (43 L . T. 
Rep. 100, a t p. 102 ; 14 Ch. D iv . 563, a t p. 571) 
as follows : “  I f  an A c t o f Parliament uses the 
same language which was used in  a former A c t of 
Parliam ent referring to  the same subject, and 
passed w ith  the same purpose, and fo r the same 
object, the safe and well-known rule o f construction 
is to  assume th a t the Legislature, when using well- 
known words upon which there have been well- 
known decisions, uses those words in  the sense 
which the decisions have attached to  them .”  To 
the rule as so stated I  am prepared wholeheartedly 
to  subscribe.

I t  now only remains to  consider whether the 
particu lar circumstances o f the casualty to  the 
Strathclova en title  the appellant to  say th a t his 
service was term inated by reason o f the wreck of 
his ship, w ith in  the meaning a ttribu ted  to  tha t 
expression in The Olympic (sup.). The appellant
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was on the 4 th  Ju ly  1930 engaged to  serve on board 
th e  Strathclova, “  which is to  be employed Fishing 
T raw l N o rth  Sea, Shetland, West Coast and Faroe 
u n til the last day o f Dec.”  1930. When so employed 
the vessel was regularly engaged in  p ly ing  her trade 
on the fishing grounds, returning to  po rt from  tim e 
to  tim e to  discharge her catch and then pu tting  
to  sea again after a day or tw o occupied in  unloading, 
bunkering and other ordinary incidents. In  conse
quence o f the casualty o f the 25th Sept. 1930, the 
vessel had to  be la id off work fo r a fo rtn ig h t and 
placed in  d ry  dock, where repairs costing 2651. were 
effected, the crew, including the appellant, having 
meantime been paid off. In  m y opinion the fact 
th a t fo r th is re la tive ly short period o f tim e the 
vessel was off work in  consequence o f the casualty 
which had befallen her, d id  not render her “  incap
able o f carrying out the m aritim e adventure in 
respect o f which the seaman’s contract was entered 
in to ,”  so as to  entitle  the appellant to  claim  th a t the 
premature term ination o f his service was by reason 
o f the wreck o f his ship w ith in  the s ta tu tory 
meaning.

I  am accordingly o f opinion th a t the interlocutor 
appealed from  should be affirmed and the appeal 
dismissed w ith  costs.

Appeal dismissed.

Solicitors for the appellant, Sharpe, Pritchard, 
and Co., agents for M ilne  and Reid, Aberdeen, and 
James Mackenzie, F.dinburgh.

Solicitors fo r the respondents, Pritchard  and Son, 
agents fo r James and George Collie, Aberdeen, and 
Alex. Morison  and Co., W.S., Edinburgh.

Cüurt of
H I G H  C O U R T  O F  J U S T I C E .

K IN G ’S B E N C H  D IV IS IO N .

Feb. 21, 22, and M arch  2, 1933.

’(Before Clauson, J ., s it t in g  as an ad d itio n a l 
judge  o f  the  K in g ’s B ench D iv is io n .)

Sutherland v. A d m in is tra to r o f G erm an 
P roperty , (a)

C onflic t o f laws— Local s itua tion  o f debt— Enem y  
property— M a rin e  insurance— Doctrine o f sub
rogation  —  Insu re r's  righ ts vested in  A lie n  
P roperty  Custodian o f U n ited  States— C la im  
to fu n d  w ith in  ju r is d ic tio n  o f E ng lish  court—  
M a rin e  Insurance A c t 1906 (6 E dw . 7, c. 41), 
s. 79, sub-s. (1 )— Treaty o f Peace Orders 1919- 
1921, s. 1, sub-s. (x v i.).

A n  in su re r o f cargo who has p a id  the c la im  o f 
the cargo owner fo r  a total loss is  entitled to 
be recouped the amount so p a id  out o f the 
proceeds o f an action by the cargo owner 
against the sh ipow ne r; and that r ig h t is  
loca lly situated w ith in  the fo ru m  in  which  
the shipowner is  sued.

Where, therefore, a German insu re r had p a id  a 
U nited States cargo owner fo r  a tota l loss and

(“) Reported by V. It. Aroksos, Esq., Barrister-at-Law.

was entitled to be recouped out o f the proceeds 
o f an action brought by the cargo owner in  an 
E ng lish  court before the coming in to  force o f 
the T reaty o f Versailles, the insu re r's  rights  
were “  property  rights and interests ”  o f an 
enemy situated in  E ng land, and passed to the 
A d m in is tra to r o f German P roperty  by v irtue  
o f the T reaty o f Peace Orders 1919-1921, s. 1, 
sub-s. (x v i.), notw ithstanding that the b ills  o f 
lad ing  fo r  the cargo and the letters o f sub
rogation were held in  the U n ited  States o f  
A m erica by the U n ited States A lie n  P roperty  
Custodian.

The p la in tiff, who was the A lien P roperty Custodian 
fo r the U n ited States o f America, claimed a sum o f
45381., which was in  the possession o f the Adm inis
tra to r o f German Property by reason o f the 
following circumstances. In  the year 1912 a cargo 
o f goods was shipped from  Baltim ore to  Hamburg 
in  the B ritish  ship M ount Oswald, which became a 
to ta l loss in  the course o f the voyage. The cargo 
was insured by a German company, the Mannheim 
Insurance Company, who on a date p rio r to  Nov. 
1918 paid the insured as fo r a to ta l loss, and there
upon became subrogated to  the ir rights against 
the ship. An action was subsequently brought in 
England in the name o f the cargo owners on behalf 
o f the Mannheim company and other insurers, and 
th a t action was compromised by the payment o f a 
sum o f which the proportion payable to  the 
Mannheim company was 45381. 8s. 4d. As the 
Mannheim company were enemy aliens th a t sum 
was paid to  the defendant, the Adm in is tra to r o f 
German Property.

A fte r the outbreak o f war between the United 
States and Germany, and during the pendency 
o f the above-mentioned action, the p la in tiff, on the 
18th Nov. 1918, made a “  demand ”  in pursuance 
o f the United States Trading w ith  the Enemy A ct 
1917 upon the Mannheim company, which had the 
effect o f vesting in h im  as custodian a ll the property 
rights, claims and assets o f th a t company w ith in  
the U n ited States. The shipping documents and 
letters o f subrogation had in fact been delivered to  
the Mannheim company’s American branch, and 
were shortly a fte r the 18th Nov. 1918 seized by the 
p la in tiff in  his capacity as custodian. In  the 
present action he contended th a t the rig h t to  
recover the 45381. 8s. 4d. was vested in  him , whereas 
the respondent maintained th a t i t  was “  property 
rights or interests ”  o f an enemy situated in England 
and passed to  h im  by the operation o f the T reaty 
o f Peace Orders.

The Marine Insurance A c t 1906, s. 79, sub-s. (1), 
provides as follows :

“  Where the insurer pays fo r a to ta l loss . . ., 
he thereupon becomes entitled to  take over the 
interest o f the assured in  whatever may remain 
o f the subject-m atter so paid for, and he is 
thereby subrogated to  a ll the rights and remedies 
o f the assured in  and in  respect o f th a t subject- 
m atter as from  the tim e o f the casualty causing 
the loss.”
The T reaty o f Peace Order 1919, s. 1, sub-s. (xvi.), 

provides as follows :—
“  A ll property, rights and interests w ith in  H is 

Majesty’s Dominions or Protectorates belonging 
to  German nationals a t the date when the T reaty 
comes in to  force . . . and the net proceeds o f 
the ir sale, liqu idation or other dealings therew ith , 
are hereby charged . . (w ith  certain pay
ments).”
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A . T. M ille r, K.C. and H . I .  P. Hallett fo r the 
p la in tiff.

Sir Boyd M errim an, K.C. (S.-G.) and W ilfr id  
Lewis fo r the defendant.

Clauson, J.— The p la in tiff in  th is  action is the 
A lien Property Custodian for the U n ited States o f 
America. The defendant is the A dm in istra tor of 
German Property in  th is  country. The claim is 
for a sum o f 45381. 8s. 4d., pa rt o f a sum recovered 
by the owners o f three parcels o f goods, against 
the owners in  England o f the B ritish  steamship 
M ount Oswald. The goods were shipped at Baltim ore 
in  Feb. 1912. The ship sailed in th a t m onth and 
was never heard o f again. Two o f the three parcels 
were insured by the Mannheim Insurance Company, 
a German national, through its  American branch, 
and one parcel by the Continental Insurance 
Company, a German national, also through its 
American branch. The tw o insurance companies 
were very closely connected, and I  may conveniently 
trea t them  as one and refer to  them  as “  Mannheim.”  
The details o f the insurance are im m aterial. The 
assured claimed against the German insurers, and 
some tim e p rio r to  Nov. 1918 were paid by them 
fo r a to ta l loss. In  due course proceedings on the 
contract o f carriage against the shipowners were 
taken in  England fo r the benefit o f the insurers by 
the owners o f the goods. The sum claimed is th a t 
portion o f the amount u ltim ate ly  recovered by  way 
o f settlement in those proceedings which corre
sponds w ith  Mannheim’s share in  the insurance. 
Mannheim being enemy aliens, the sum claimed 
was paid to  the defendant as Adm in is tra to r of 
German Property.

The p la in tiff bases his claim on the fact th a t on 
the 18th Nov. 1918 (when as a m atter o f fact 
proceedings in respect o f tw o o f the three parcels 
o f goods had already been begun in England) he 
took the proper steps in  the U n ited States o f 
America which, according to  the law o f the United 
States o f America, vested in h im  a ll the property, 
rights, claims, and assets o f Mannheim w ith in  the 
United States o f America. He claims th a t the 
interest o f Mannheim in  the r ig h t o f action against 
the shipowners which u ltim ate ly  fructified in to  the 
45381. 8s. 4d. was a t th a t date property, rights, 
claims, o r assets o f Mannheim w ith in  the United 
States o f America ; and there is no question but 
th a t i f  th is  interest o f Mannheim was a t th a t date 
w ith in  the U n ited States o f America the 45381. 8s. 4d. 
must be paid over to  h im  by the defendant. The 
question which I  have to  determine is whether 
the interest in  question can properly be described 
as being a t th a t date w ith in  the United States o f 
America.

I t  seems desirable firs t to  examine what 
Mannheim’s interest a t th a t date as insurers who 
had paid on a to ta l loss was. Mannheim were 
entitled  (see sect. 79 o f the Marine Insurance A ct 
1906) to  take over the interest o f the assured in 
the goods in question and had become subrogated 
to  a ll the rights and remedies o f the assured in and 
in  respect o f the goods, including, o f course, the 
rig h t o f action which u ltim ate ly  fructified in  the 
sum now in question. The bills o f lading and 
subrogation letters had in fact been handed over to  
Mannheim, and were on the 18th Nov. 1918 seized 
as pa rt o f Mannheim’s property by the p la in tiff. 
The effect o f the subrogation was th a t on the 
crucial date o f the 18th Nov. 1918 Mannheim had 
an equitable rig h t as against the owners o f the 
goods to  have the advantage o f the rig h t o f action 
which those owners had (and as regards tw o o f the 
parcels o f goods were in  fact proceeding to  enforce 
in  England) against the shipowners (see Castellain

v. Preston, 49 L . T. Rep. 29 ; 11 Q. B. D iv . 380), 
and, as I  understand the statement o f the law by 
Lord  B lackburn in  Burnand v. Rodocanachi (4 Asp. 
Mar. Law  Cas. 576; 47 L . T . Rep. 277 ; 7 App. Cas. 
339), to  have th a t advantage to  such extent (and 
no more) as m ight be necessary in  order to  recoup 
to  them  the amount paid to  the assured.

Debts and choses in  action are generally to  be 
looked upon as situate in the country where they 
are properly recoverable or can be enforced (Dicey, 
Conflict o f Laws, 4 th  edit., p. 344), and unless the 
peculiar nature o f the goods owners’ rig h t o f action 
against the shipowners, and o f Mannheim’s 
equitable r ig h t to  the advantage o f th a t rig h t of 
action, brings the m atter w ith in  some exception to 
th is  general rule the answer to  the question pro
pounded to  me would seem to  be th a t the interest 
in  question was a t the crucial date no t w ith in  the 
U n ited States o f America, bu t in England.

I t  was urged upon me th a t marketable securities, 
physica lly in  the U n ited States o f America trans
ferable there by delivery w ith  or w ith ou t endorse
ment, must be held to  be situate in  the United 
States o f America, and m y a tten tion was drawn to  
the fact th a t in  the case o f Secretary o f State fo r  
Canada v. Toronto Power Company (1931, Supreme 
Court Reports, 170), the Supreme Court o f Canada 
has expressly held th a t shares in  Canadian Com
panies so transferable, where the usual certificates 
are physically in  the U n ited States o f America, are 
fo r the purpose o f the very provision w ith  which 
I  have to  deal, to  be treated as w ith in  the United 
States o f America. I t  was suggested th a t the 
presence o f the b ill o f lading and the subrogation 
letters in  the U n ited States o f America was s tr ic tly  
analogous to  the presence o f the certificates in  the 
U n ited States o f America in the case cited, the b ills  
o f lading passing in substance by  delivery and 
representing the goods and (see B ills  o f Lading Act 
1855, s. 1) carrying to  the holder the rights o f the 
original shipper under the contract o f carriage 
evidenced in the b ill o f lading, a t a ll events i f  the 
indorsee is one to  whom under the particular c ir
cumstances o f the indorsement, the property in the 
goods passes.

The analogy does not, however, assist me. The 
cited case turned upon the fact th a t bo th according 
to  Canadian and U nited States o f America law the 
t it le  to  the shares in question passed by delivery of 
the documents which were physically in  the United 
States o f America and seized there by the Alien 
Property Custodian. The case before me m ight 
well be governed by the analogy o f th a t decision 
i f  I  had any justification fo r holding th a t Mann
heim’s t it le  to  be indemnified ou t o f the fund to  be 
recovered against the shipowners would pass by 
delivery o f the b ill o f lading w ith  the subrogation 
le tte r attached ; b u t no attem pt was made to 
suggest either on au thority  or by v irtue  o f any 
custom or customary course o f dealing th a t such a 
result would ensue either according to  the law of 
th is  country or o f the U n ited States o f America. 
I f ,  as the result o f subrogation, Mannheim became 
absolutely entitled to  the rig h t o f action against 
the shipowners, instead o f being merely entitled to 
recoup themselves ou t o f the f ru it  o f th a t r ig h t of 
action, the position m ight be th a t mere delivery 
o f the bills o f lading would pass Mannheim’s rights ; 
bu t i t  seems quite clear th a t th a t is no t the correct 
view o f the operation o f the doctrine o f subrogation. 
I t  was ingeniously suggested th a t the delivery o f the 
bills o f lading to  Mannheim when they paid for a 
to ta l loss was to  be treated as evidence th a t the 
goods owners had given up the rig h t o f action to 
Mannheim absolutely, and th a t thus Mannheim 
had become absolutely entitled to  the righ t o f action
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in  lieu o f being merely entitled  to  an equitable 
righ t to  be recouped ou t o f its  fru its  ; b u t I  can 
find no support fo r th is  suggestion either in  the 
agreed statement o f facts or in  any recognised 
legal principle.

For myself, I  am o f opinion th a t the p la in tiff 
failed to  establish th a t there is any ground fo r 
holding th is  case to  form  an exception to  the general 
rule which I  have already stated, and accordingly 
I  hold th a t the rig h t o f action against the ship
owners and the fru it  s o f th a t action m ust be treated 
as locally situate, fo r the relevant purpose, in 
England. I  must, however, add th a t the same con
clusion m ay be reached by  a somewhat different 
avenue o f approach. I t  is well settled th a t an 
equitable interest under a settlement o f a fund 
invested in  England is to  be treated as situate in 
England, and the decision in the Public Trustee v. 
W olf (129 L . T. Rep. 738 ; (1923) A . C. 544) is 
b u t one example among m any o f the court acting 
upon th is  principle fo r the purpose o f the k ind of 
legislation w ith  which I  have to  deal in the present 
case. The analogy between on the one hand an 
equitable interest (as fo r example an equitable 
righ t to  be recouped ou t o f a fund to  be recovered 
from  a contracting pa rty  in  England in  an action 
properly brought against h im  in  England), and on 
the other hand an equitable life interest in  a settled 
fund invested in England, is sufficiently close to  
confirm  me in  the conclusion th a t the interest o f 
Mannheim in the present case must a t the relevant 
date be treated as situate in  England. In  the view 
th a t I  take the action must fa il, and w ill accordingly 
be dismissed.

Solicitors fo r the p la in tiff, W illiam  A . Crump 
Rnd Son.

Solicitor fo r the defendant, Solicitor to the Clearing 
Office.

Wednesday, M arch  1, 1933.

(Before Acton, J .)

Lykiardopulo v . Bunge y B orn  L im ite d , (a)

Charter-party— Construction— Expenses o f d is 
charging cargo— Carriage o f wheat, maize, 
or rye— O ptiona l cargo— N o im porta tion  o f 
rye at p o rt o f discharge— Expenses exceeding 
those o f discharging heavy g ra in .

M charter-party provided that the expenses o f 
discharging cargo in  excess o f the expenses o f 
discharging heavy g ra in  should be fo r  the 
charterer's account. “  Heavy g ra in  ”  is  a 
term used com m ercially to denote wheat, maize, 
and rye and no other fo rm  o f cereal. I t  was 
proved that at the p o rt o f discharge no rye 
had been im ported fo r  a number o f years, and  
that rye was more expensive to discharge than 
either wheat o r maize.

Held, that the shipowner was on ly  entitled to 
recover fro m  the charterer the am ount by which  
the expenses actually incurred  exceeded the 
expense o f discharging wheat or maize or rye, 
whichever was the highest, and that the expense 
° f  discharging rye could not be disregarded, 
olthough substantia lly  no rye was handled at 
the p o rt o f discharge.

(“) Reported by V. R. ARONSON, Esq., Barrister-at-Law.

Special case stated by an umpire.
A  charter-party provided fo r the carriage by a ship 

o f a cargo o f wheat and (or) maize and (or) rye from  
the R iver Plate to  the French port o f St. Nazaire, 
and further provided th a t the charterers could 
ship a different form  o f cargo a t the ir option on 
the terms th a t “  a ll extra expenses incurred in  
discharging such merchandise over heavy grain ”  
(was) “  to  be pa id by the charterers.”

In  exercise o f th is  option the charterers shipped 
a cargo o f other merchandise and the expenses 
incurred in  discharging i t  exceeded those which 
would have been incurred in  discharging either 
wheat, or maize, or rye. “  Heavy grain ”  is a 
term  used commercially to  denote wheat, maize, 
and rye, and no other form  o f cereal.

The umpire found th a t the expense o f discharging 
rye exceeded th a t o f discharging either o f the other 
descriptions o f heavy grain, and he fu rthe r found 
th a t substantia lly no rye had been shipped to  St. 
Nazaire during a period o f five years preceding 
the date o f the charter-party. He held, however, 
th a t th is  fact was im m aterial, and th a t the expense 
o f discharging rye must be taken in to  consideration. 
The charterers had already pa id a ll th a t was due 
from  them  on th a t footing, and he accordingly 
made an award in  the ir favour.

S ir Robert A she fo r the shipowners.—The charter- 
pa rty  must be construed w ith  reference to  the 
actual conditions prevailing a t St. Nazaire. Rye 
must therefore be le ft out o f account, and we are 
entitled  to  recover from  the charterers the difference 
between the expenses actually incurred and those 
which would have been incurred in  discharging 
a cargo o f wheat or maize.

W illin k  fo r the charterers.—We are entitled to  
compare the actual cost o f discharging the optional 
cargo w ith  th a t o f discharging rye, and therefore 
less is due than i f  the standard o f comparison 
were lim ite d  to  wheat and maize. The ship was 
bound to  carry rye to  St. Nazaire i f  ordered to 
do so. The test is what expense the ship could 
have been made to  bear a t St. Nazaire apart from  
any question o f optional cargo. Clearly th a t 
would include the expense o f discharging rye. 
This follows from  R ow la tt, J .’s decision in  H a in  
Steamship Company Lim ited  v. Louis Dreyfus and 
Co. Lim ited  (37 L loyds L is t Reports 101).

Sir Robert Aske replied.

Acton, J.— I  am o f opinion th a t th is  award is 
correct and can be upheld. The po in t which arises 
upon the award, stated in  the fo rm  o f a special 
case, is upon clause 6 o f the charter-party, which 
is in  these terms : “  Charterers have the option 
o f shipping other law fu l merchandise ’ ’— certain 
articles being expressly excluded— “  in  which case 
fre ight is to  be pa id on steamer’s dead weight 
capacity fo r wheat in  bags on th is  voyage a t the 
rate above agreed on . . . a ll extra expenses in  
discharging such merchandise over heavy grain 
to  be pa id by the charterers.”

In  the circumstances o f th is  particu lar case the 
umpire was inv ited  to  attend to  and to  find certain 
facts which he accordingly has found in  the special 
case, saying th a t although he has done so a t the 
request o f the owners, he finds th a t those matters 
have no relevance in  deciding the questions a t 
issue between the parties.

In  th is  proposition I  find  m yself en tire ly in  
accord w ith  him . The clause in  question has been 
construed by Row la tt, J., and the construction 
which he adopted in  the case o f H a in  Steamship 
Company Lim ited  v. Louis Dreyfus and Co. Lim ited  
(37 L I. L . Rep. 101) has been adopted and followed
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by Roche, J. in  Atlantic Shipping and Trading  
Company Lim ited  v . Bunge y  Born (39 L I. L . Rep. 
292). The way R ow la tt, J. construed i t  is expressed 
in  these words : “ In  m y judgm ent the arb itra to r 
has come to  a correct decision here, because I  
th in k  the clause sim ply means th is, th a t the 
charterer is to  relieve the ship o f a ll the expenses 
o f discharging incurred by the ship in  excess o f the 
expenses which the charterer could have caused 
the ship to  have incurred by shipping heavy 
grain.”

The po rt to  which th is  particu lar vessel was 
directed was the French po rt o f St. Nazaire, and i t  
appears th a t there is, in  fact, very l i t t le  im port 
from  overseas o f rye in to  French ports, and th a t 
in  fact fo r a period o f a considerable number o f 
years no rye, so fa r as is known, has been im ported 
from  overseas in to  the po rt o f St. Nazaire, and 
therefore th a t substantia lly th is  is a po rt which 
does no t deal w ith  cargoes o f rye shipped from  
overseas. I t  is said, therefore, th a t an im plication 
arises and must be read in to  the contract and 
in to  the clause in  question o f th is contract th a t fo r 
the purpose o f estimating extra expenses o f dis
charging over the expenses o f discharging heavy 
grain, which adm itted ly  includes rye as w e ll as 
wheat and maize, regard must be had to  w hat is 
the regular or habitua l trade o f the particu lar port 
to  which the charterers directed the ship, or, a t a ll 
events, i f  i t  be the fact th a t there is no trade fo r a 
considerable number o f years in  a particu lar k ind  
o f grain, th a t k in d  o f grain is to  be excluded from  
consideration by v irtue  o f th is  im plication.

On the other hand, i t  is said th a t the ship was 
a ship which was prepared to  carry cargoes con
sisting either w ho lly  or in  pa rt o f wheat or maize 
or rye, and accordingly under the contract was 
bound to  discharge rye, i f  loaded, a t any port 
w ith in  the prescribed lim its  indicated by the 
charterers to  which they m ight d irect the vessel. 
The charterers, i t  is said, are then given the option 
o f tak ing  cargoes o f different kinds o f merchandise—  
th a t is to  say, other than maize or wheat or rye, 
upon terms, the terms being th a t the charterers 
have to  pay any extra expenses incurred by the 
shipment in  excess o f the p rim ary  obligation, 
which is an obligation to  carry cargoes o f heavy 
grain, which includes rye as well as wheat and 
maize. Therefore, i t  is said, and to  m y m ind 
qu ite correctly said, tha t, having regard to  the 
construction pu t upon th is  clause by R ow la tt, J. 
and adopted by Roche, J., in  order th a t the argument 
o f S ir Robert Aske m ay prevail, i t  would be neces
sary to  read in  place o f the words in  the sentence I  
have read, “  Expenses incurred in  discharging such 
merchandise over heavy grain,”  the words, “  E x 
penses which i t  would be lik e ly  m ight have been 
incurred by the ship having to  carry heavy grain 
to  the particu lar po rt to  which i t  happens th a t the 
vessel is directed.”  I t  is conceded, and indeed i t  
appears in  the special case, th a t the shipowner 
has received a ll the excess of expenses over and 
above what would have been the expenses of 
discharging rye a t the po rt o f St. Nazaire, and i t  
is therefore said th a t the umpire was perfectly 
r ig h t in  saying th a t he has received a ll th a t he is 
en titled  to.

In  m y view th a t opinion expressed by the umpire 
in  the special case is quite correct. I  th in k  he was 
qu ite r ig h t also in  saying th a t the facts to  which 
his a tten tion was drawn had no relevance in  the 
construction o f th is  contract, and therefore th a t the 
award must stand.

Solicitors : fo r the shipowners, Holman, Fenwick, 
and W illa n ; fo r the charterers, Richards and Butler.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

J a n . 31, Feb. 7, and M arch  3, 1933.

(Before Langton, J .)

The N apier S tar, (a)

C o llis ion  —  Damages —  Interest —  Repairs  —  
Interest on estimated sums fo r  repairs  
not actually carried out and on demurrage 
— “  S lip  order ” — R .S .C ., Order X X V I I I . ,  
r .  11.

I n  assessing damages in  a co llis ion c la im , items 
in  respect o f prospective repa irs  and s im ila r  
estimated items o f expenditure •which have not 
actua lly been incurred  at the date o f the refer
ence, and estimated demurrage du rin g  such 
period  o f repairs, are not included in  the sum  
upon which interest by way o f damages is  
allowed.

M otion  in objection to the report of the registrar 
upon a reference to assess damages in a collision 
action.

The defendants, owners o f the steamship Napier 
Star, moved to  vary  or amend the report o f the 
A dm ira lty  Registrar (Mr. E . S. Roscoe) in  a refer
ence to  assess damages in  an action arising out of 
a collision between the Napier Star and the p la in tiff’s 
steamship Leeds City, which took place in  Buenos 
Aires Roads in  Feb. 1931. The defendants ad
m itted  lia b ility  fo r the collision, and the damages 
were referred fo r assessment to  the registrar.

In  his report the registrar allowed the cost of 
tem porary repairs, and also the estimated cost of 
permanent repairs, demurrage and various items 
fo r coal and stores during the period o f permanent 
repairs, survey fees, pilotage, &c. These estimated 
items, which were numbered 27 to  31 in  the 
p la in tiffs ’ claim, amounted to  14001.

A t  the conclusion o f the report the registrar 
reported th a t he found th a t “  there is due to  the 
p la in tiffs in  respect o f the ir claim  the sum and 
interest as stated in the schedule hereto annexed 
together w ith  the cost o f proving the ir claim.”  

The sum as interest stated in  the schedule to 
be due to  the p la in tiffs was 34931. 14s. 9d. “  w ith 
interest a t 5 per cent, from  the 22nd Feb. 1931, 
u n til paid.”

The 22nd Feb. 1931 was the date upon which 
the p la in tiffs paid the b ill fo r temporary repairs.

The defendants moved to  amend the report 
under R. S. C. 1, Order X X V I I I . ,  rule 11, by adding 
the words “  save items 27 to  31 inclusive ”  after 
the words “ u n til paid,”  bu t leave was given to 
extend the tim e fo r objection to  the registrar’s 
report so as to  raise d irec tly  the question o f the 
defendant’s lia b ility  to  pay interest.

Brightman, fo r the defendants.

Noad, K.C., fo r the plaintiffs.
[Reference was made to  the following cases : 

The Dundee (1827, 2 Hagg. 137), The Gazelle (1844, 
2 W . Rob. 279), The Hebe (1847, 2 W . Rob. 530), 
The Rosalind (1920, 37 Times L . Rep. 116), London 
Chatham and Dover R a ilw o- Company v. South- 
Eastern Railway Company (69 L . T. Rep. 637»

(¡0 Reported by Geoffrey H utchinson Esq., Barrister-
at-Law.
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(1893) A . C. 429), The C rispin  (1929, 34 L I. L . 
Rep. 400 ; 35 L I. L . Rep. 197), and Re Swire 
(1885, 53 L . T. Rep. 205 ; 30 Ch. D iv . 239).]

Langton, J. —  This m otion concerns five items 
in  a report o f the late Mr. Registrar Roscoe, dated 
the 29th Ju ly  1932. The question a t issue is 
whether or no interest is payable under the report 
upon the items numbered therein as 27, 28, 29, 
30 and 31. I t  was orig inally brought before me 
upon a m otion by the defendants to  add certain 
words to  the report on the ground tha t these words 
had been om itted from  the report o f the learned 
registrar through a clerical mistake or accidental 
slip. As the result o f the firs t hearing, however, 
Mr. Brightm an elected to  avail himself o f leave 
from  me to  reconstitute his m otion upon a broader 
ground.

As i t  now stands, the motion raises the point 
whether interest is payable or ought to  be ordered 
to  be paid upon items o f estimated repairs and 
estimated demurrage, in  circumstances where 
ex concessis no expenditure o f any k ind  has been 
incurred a t the date o f the report.

Two main questions were argued and one sub
sidiary po in t. The main questions were : F irst, 
what does the report as i t  stands mean— a question 
o f construction ; secondly, how ought the registrar 
to  deal w ith  interest in these circumstances— a 
question upon the merits ? The subsidiary point 
a question o f practice only— was whether th is  
particular m atter could and ought to  be dealt w ith  
as the defendants had sought to  deal w ith  i t  under 
Order X X V I I I . ,  r. 11.

F irs t, upon the question of construction. The 
report is couched in  these terms : “  I  find  th a t 
there is due to  the p la in tiffs in  respect o f the ir 
claim, the sum and interest as stated in the schedule 
hereto annexed, together w ith  the costs o f proving 
the ir claim.”  The schedule is then set out, and 
at the end o f the schedule there are these words : 
“  W ith  interest a t 5 per cent, from  the 22nd Feb. 
1931, u n til paid.”

I t  is not in  dispute th a t the date o f the 22nd 
Feb. 1931 was the date upon which the pla in tiffs 
Paid the b ill fo r tem porary repairs effected im 
mediately after the collision. The collision occurred 
on the 3rd Feb. 1931. The claim in  the schedule 
was pu t forward upon a fam ilia r and wrell-recognised 
basis wherein all items o f expenditure actually 
incurred were firs t set out, and estimated items 
were then added in  respect o f expenses which 
would have to  be incurred fo r fina l repairs and the 
loss by detention which would be occasioned 
thereby. There is not, I  th ink , much to  be gained 
from  a consideration o f the form  o f words used 
by the registrar. The actual expressions which 
f  have quoted as immediately preceding and 
succeeding the schedule are both matters o f common 
form  in  reports o f th is character. As Mr. Noad 
Pointed out, the fina l words do not in  terms exclude 
any o f the items set out in  the schedule. B u t does 
i t  follow th a t one must therefore apply the ex
pression to  every one o f them  ? To m y m ind there 
is significance in  the date selected as the date 
from which interest is to  begin to  run. Everyone 
who is fam ilia r w ith  th is class o f legal work knows 
tha t i t  is customary to  take the date of the payment 
° f  the repair b ill as the date to  commence the com
putation of interest, fo r the very simple and 
nbvious reason th a t th is is the date from  which 
the p la in tiff has been out o f pocket in  respect of 
the main portion o f his expenses. Sim ilarly, where 
the only expenses which have been actually in 
curred are o f the nature o f a temporary repair, 
the date o f the payment o f the principal temporary 
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repair b ill is selected as the interest date fo r the 
same reason.

Now, s till confining the m atter to  one of pure 
construction, what possible significance has the 
date, the 22nd Feb. 1931, in  connection w ith  
estimates o f repair and detention which are delayed 
to  an indefinite fu ture 1 From  th is aspect alone,
I  th in k  the registrar's report is, at least, ambiguous. 
The defendants seek to  c la rify  i t  by adding the 
words “  save items 27 to  31 inclusive ”  ; but 
although, fo r reasons which I  w ill give, I  am 
wholly in  sympathy w ith  th is  emendation, I  am 
doubtfu l whether they could succeed, as a mere 
m atter o f construction, in  demanding th a t the 
report could be read in  the sense i t  would clearly 
have after such an emendation had been made.

I  accordingly welcomed the broadening of the 
basis o f the motion which Mr. Brightm an elected 
to  make, to  enable what is, after all, a point 
o f frequent occurrence to  be considered upon its 
merits.

Owing to  the deeply lamented death of Mr. 
Roscoe i t  was not possible to  make any inqu iry  of 
h im  as to  the practice in th is class of case ; but 
Mr. Registrar Darby has come to  m y assistance, 
and informs me tha t a fa ir ly  exhaustive study of 
the registrar’s reports over a period of about th ir ty  
years shows th a t in  no instance has interest been 
actually and specifically allowed in  the case of 
repairs to  be effected or detention to  be incurred 
in  futuro, and in  some cases interest on such items 
has been definite ly excluded. The weight of 
practice, therefore, seems to  be definitely against 
the plaintiffs.

B y  way o f au thority  Mr. Noad cited the cases of 
The Kong Magnus (7 Asp. Mar. Law Cas. 64 ; 
65 L . T. Rep. 231 ; (1891) P. 223), The Joannis 
Vatis (No. 2) (16 Asp. Mar. Law Cas. 13 ; 127 L . T . 
Rep. 494 ; (1922) P. 213), and The Northumbria 
(3 Mar. Law Cas. (O. S.) 314 ; 1869, 21 L . T. Rep. 
681 ; L . Rep. 3 A. &  E. 6). These cases, he con
tended, showed th a t so fa r as A dm ira lty  law was 
concerned, in  contradistinction to  the common 
law, lia b ility  attaches in respect o f the fu ll amount 
o f the loss from  the moment o f the collision. I t  
is fo r th is  reason th a t interest is given in  A dm ira lty  
cases as part o f the damages in order to  effect a 
true restitutio in  integrum. As to  the cases cited in 
support o f th is  wide proposition i t  is noteworthy 
th a t tw o are concerned w ith  lim ita tion  of lia b ility  
fo r ships to ta lly  lost, and the th ird — The Joannis 
Vatis (No. 2) (16 Asp. Mar. Law Cas. 13 ; 127
L . T. Rep. 494 ; (1922) P. 213)— was a case having 
reference also to  a lim ita tion  fund which repre
sented a value according to  French law. In  The 
Kong Magnus (7 Asp. Mar. Law Cas. 64, 65 ; 
65 L . T . Rep. 231, 232 ; (1891) P. 223, 235) the 
President, Sir Charles B u tt, contrasts the common 
law rule w ith  th a t prevailing in  Adm ira lty. I f  he 
is rig h t in the explanation which he puts forward, 
somewhat eonjecturally, as the basis o f the A dm ir
a lty  rule, i t  seems to  me th a t there would be some
th ing to  be said for a contention tha t the now 
well-established practice o f taking the date o f 
payment o f the principal repair b ill as the date 
from  which to  commence the computation of 
interest is wrong, and th a t the proper date to  take 
would be the actual date of the collision. I  am at 
a loss to  see, however, how th is dictum  of Sir 
Charles B u tt can assist the p laintiffs in the present 
case. They make no complaint o f the date chosen 
by the registrar, namely, the 22nd Feb., bu t 
contend tha t items as to  which adm ittedly the 
pla in tiffs have not suffered any loss o f use o f 
money, since no money has yet been or perhaps 
ever w ill be expended, should be held to  carry

F F F
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interest from  the same date and in the same way 
as items in respect of which they have equally 
clearly and adm ittedly been deprived o f the use 
o f the ir funds. In  the report o f The Kong Magnus 
(7 Asp. Mar. Law Cas. 64, 65 ; 65 L . T. Rep. 
231, 232 ; (1891) P. 223, 236) there is to  be found in  
a note a concise and admirably clear passage from  
the reasons o f the late M r. Registrar Roscoe in 
the case. The case was one o f to ta l loss, and the 
report concludes w ith  these words : “  The pla in tiffs 
had fo r a number o f years been deprived o f the 
capital sum, and equally also o f the pro fit derivable 
from  i t  ; I  therefore saw no reason to  depart from  
the constant and long practice o f the court in  th is 
case. The merchants agreed in m y view o f the 
m atter.”  I  read th is  as meaning th a t the registrar 
and merchants, who are pre-eminently a business 
tribunal, had on th is occasion, as on a ll other 
occasions, asked themselves the simple questions 
whether, and fo r how long, the wronged pa rty  had 
actually been deprived o f money upon which 
pro fit or interest m ight have been earned, and 
awarded, in  the very words o f th is  report, “  as 
part of the damages to  represent the amount of 
p ro fit arising from  the use o f the capital sum,”  an 
amount stated by way o f interest.

I t  is obvious th a t in  any reckoning of th is  kind, 
where the ship has been to ta lly  lost, the date from  
which interest must be taken to  run is the date 
o f the loss of the vessel. Hence the decision in  
The Northumbria {sup.) and in  many other to ta l 
loss cases. The Joannis Vatis {No. 2) {sup.) rests 
upon quite special facts, bu t i t  assists neither side 
in  the present controversy.

I  am, however, quite unable to  see how the fact 
th a t i t  has been the practice— and to  m y m ind a 
quite comprehensible and correct practice— to 
allow interest from  the date o f the loss in  to ta l loss 
cases can be any warrant fo r saying th a t in a case 
o f pa rtia l loss, such as the present case, the tribuna l 
ought to  award interest upon money which has 
not been expended from  the date a t which certain 
money by way o f tem porary repairs has been 
expended.

To sum up, therefore, neither upon legal pre
cedent nor upon practice, nor, so fa r as I  can see, 
upon any known legal or business principles, should 
any allowance fo r interest be made upon items in 
respect o f which no money has been expended.

There remains only the subsidiary point, as to  
whether th is m atter could have been dealt w ith , as 
Mr. Brightm an originally contended, under Order 
X X V I I I . ,  r. 11. In  view o f the fact th a t I  have, 
upon his inv ita tion , dealt w ith  the subject as a 
question o f principle, th is  po in t as to  the meaning 
and scope of the rule becomes almost academic, or 
a t the most a question which m ay have some 
bearing upon the costs. I  am bound to  adm it 
th a t the two cases cited by Mr. Brightm an have 
rather shaken m y original view th a t the so-called 
“  slip ”  order was not intended to  cover a dispute 
o f th is class. In  Shipwright v. Clements (1890, 
63 L . T. Rep. 160) the defendant in an action in 
which an in junction had been pronounced against 
him , upon service o f notice of m otion to  commit 
h im  fo r breach o f the in junction, served a cross
notice o f m otion under the "  slip ”  order to  amend 
the decree by the insertion of certain words which 
he alleged were accidentally om itted from  the 
decree o f in junction. North , J., held th a t he had 
a power to  act in  such a case under th is order, and 
amended the decree as prayed by the defendant. 
In  the second case— E. v. E. (otherwise T.) (88 L . T. 
Rep. 570 ; (1903) P. 88)— Lord St. Helier, in  spite 
o f strong representations tha t the application was 
much too late, held tha t he had power to  rectify,
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and in  fact rectified, an order in  which, as he said, 
a mistake had been made pa rtly  by the registrar 
and pa rtly  by himself in  om itting  to  state a date 
a t which certain payments were to  begin. In  th is 
case he did  not purport to  act under the order in 
question, and indeed no reference to  Order 
X X V I I I . ,  r. 11, appears anywhere in  the report of 
the case, bu t the case is cited in  the practice bool« 
as an example of the scope o f th is  order, and i t  is 
d ifficu lt to  believe tha t no reference was ever in 
fact made to  th is order. On the whole, therefore, 
I  am inclined to  th in k  th a t I  could have acted 
under th is  order, although I  have preferred to  deal 
w ith  the m atter as a question o f principle raised 
by  special leave after the exp iry o f the tim e allowed 
fo r objection to  the registrar’s report. Therefore, 
i t  follows th a t the m otion succeeds, and th a t the 
words prayed fo r by the motion w ill be inserted in  
the report. I  propose to  give the defendants the 
costs o f the m otion except the costs o f the first 
hearing.

Leave to appeal was granted.

Solicitors fo r the defendants, Win. A . Crump and 
Son.

Solicitors fo r the plaintiffs, Thomas Cooper and Co.

Tuesday, M a rch  7, 1933.

(Before L a n g t o n , J .)

The M a rte . (a)
C o llis ion  —  Damages —  Reference —  V  ouchers —  

P la in tiffs  ordered to f ile  vouchers w ith in  a 
lim ited  tim e  “  otherwise they be precluded fro m  
g iv ing  evidence in  support thereof ” — F a ilu re  
to f ile  vouchers— N o vouchers available—
R.S.C ., Order L V I . ,  r .  2.

The p la in t if fs , who were the Russian Soviet 
Government, claimed damages in  respect o f a 
collis ion between the ir vessel and a vessel 
belonging to the defendants, fo r  which the 
defendants adm itted lia b ility .  The assessment 
o f damages was referred to the registrar, and  
the p la in t if fs  were ordered by Langton, J .  to 
f i le  vouchers in  support o f the ir c la im  w ith in  
s ix  weeks “  otherwise they be precluded fro m  
g iv in g  evidence in  support t h e r e o f N o  
vouchers were file d  in  support o f certain 
items, as to which the p la in t if fs  contended that 
they themselves undertook the work o f repa ir, 
that no contemporary documents were therefore 
available fo r  f i l in g  as vouchers, and that they 
were in  consequence unable to comply w ith  the 
order in  respect o f these items. The registrar 
refused to allow the p la in t if fs  to give evidence 
o f items fo r  which no vouchers had been filed .

H e ld, that having regard to the m anner in  which  
the Russian Soviet Government carried on their 
business, the decision o f the reg istrar went too 
fa r ,  and that the p la in t if fs  ought to be allowed 
to give evidence o f items in  respect o f which 
they were unable to f ile  any contemporary 
documents as vouchers, but that they ought to 
f i le  f u l l  pa rticu la rs  showing how each item  fo r  
which they had file d  no vouchers was made up-

a) Reported by Geoffrey H utchinson, Esq., B»rrl9t*r-
at-Law.
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M otion in  objection to  an in te rim  report o f the 
A dm ira lty  Registrar.

The plaintiffs, the Russian Soviet Government, 
claimed damages in  respect o f a collision between 
the Russian steamship Armenia and the Ita lian  
steamship Marte, belonging to  the defendants, 
which took place a t Odessa on the 7th March 1931. 
L ia b ility  was adm itted by the defendants, and on 
the 18th Nov. 1932, the pla in tiffs filed the ir claim. 
On the 16th Dec., Langton, J. ordered the pla in tiffs 
to  file vouchers in  support o f the ir claim w ith in  six 
weeks, “  otherwise they be precluded from  giving 
evidence in  support thereof.”  On the 28th Jan. 
1933, vouchers were filed in  respect o f certain 
items, bu t when the reference came on before the 
A dm ira lty  Registrar on the 16th Feb., no vouchers 
had been filed in  respect o f certain other items. 
The registrar refused to  allow evidence to  be given 
in  respect o f items fo r which no vouchers had 
been filed, holding th a t he was precluded by the 
terms o f the order from  entertaining such evidence.

The pla in tiffs moved in  objection to  the report.
On the 27th Feb. 1933 the motion came on before 

Bateson, J., who referred the m atter to  Langton, J.
Stranger, K.C., fo r the plaintiffs.— The plaintiffs 

themselves undertake the work o f repair, and they, 
therefore, have no documents corresponding to  
the vouchers which are filed in  cases where the 
repairs are executed by contractors in  the usual 
way. The order on ly requires vouchers to  be filed 
where there are, in  fact, vouchers in  existence; i t  
was not intended to  exclude evidence o f items for 
which no vouchers exist.

Hayward and H unt for the defendants. The 
decision o f the registrar is in  accordance w ith  the 
order. “  Vouchers ”  are not necessarily documents 
emanating from  th ird  parties ; they include a ll 
documents or particulars which enable the defend
ants to  check or ve rify  the items o f the p la in tiffs ’ 
claim.

Stranger, K.C., in  reply.

Langton, J.-— This m atter comes before me by 
way o f objection to  the learned registrar’s in terim  
report. The claim is on behalf o f a vessel which, 
I  understand, is in  the ownership o f the Russian 
Government, against a vessel which is owned by 
Italians. W hat I  am obliged to  refer to  as the 
“  usual struggle ”  has taken place in  an endeavour 
by the p la in tiffs to  obtain documents from  the 
Russian Government in  support o f the ir claim. I  
made the following order on the 19th Dec. 1932 ; 
I  allowed the p la in tiffs six weeks w ith in  which to  
comply w ith  the previous order o f the court to  file 
■vouchers in  support o f the ir claim, and I  added tha t 
”  otherwise, they be precluded from  giving evidence 
in  support thereof.”  From  th a t order there was no 
aPpeal, bu t before the hearing o f the claim, which 
took place on the 16th Feb. 1933, the p la in tiffs 
did file a bundle of documents which may, or may 
not, comply w ith  the dictionary meaning o f the 
Word “  vouchers.”  I  th in k , on a fa ir and wide 
interpretation o f the word, the documents do 
amount to  vouchers, but, as Mr. Hayward pointed 
out (and pointed out w ith  great force) before the 
learned registrar, they are not, in  any sense, 
vouchers o f a number o f the items in  the claim ; 
tha t is to  say, they refer to  a few only o f the items, 
and s till a large number o f the items in  the claim 
remain unsupported by any k ind  o f vouchers.

The learned registrar, before whom the m atter 
name, took the view of m y order which was pressed 
upon h im  by Mr. Hayward th a t although vouchers 
nad been filed on ly those items which were supported

by vouchers should be allowed to  be the subject of 
proof in  the claim, and he ruled th a t a ll others 
should not be the subject o f any evidence a t all.

I  am fa r from  saying th a t th a t was, in  the c ir
cumstances, a very un like ly, improbable, or 
necessarily un just view o f m y order, bu t I  do not 
th in k  i t  was w hat was in  m y m ind. I  th in k  one 
must bear in  m ind whether, r ig h tly  or wrongly 
(and i t  has nothing to  do w ith  us whether i t  is righ t 
or wrong), the Russian nation have elected to  carry 
on the ir business in a method entirely different 
from  th a t in  which business is carried on by the 
rest o f the civilised world. I t  may result from  th a t 
( I  t h i n k  i t  does result) th a t when they come m to 
th is court to  endeavour to  support the ir claims 
they are handicapped to  an unusual degree. Over 
a long course o f years we have arrived a t what we 
consider to  be the proper business-like method o f 
assessing these claims— a method which w ill give 
both the p la in tiff in  the case fu ll opportunity to  
develop his claim, and the defendant in the case a 
sim ilar opportun ity o f checking the claim. I t  is 
fo r th a t reason th a t we have the procedure which 
we a ll know in  the registry to-day— procedure by 
which vouchers are supplied in  defence, and every 
effort o f the court is made in  support o f tha t 
procedure. We are not slow to  make orders 
compelling people to  produce these vouchers. I t  
may be th a t the Russian Government— owing to  
the methods which they have chosen fo r carrying 
on the ir business—are unable actually to  produce 
any vouchers a t all. I f ,  notwithstanding tha t, they 
elect to  come to  th is  court to  prove the ir claims, the 
fact th a t they have no such vouchers may weigh 
very heavily against them, because i t  adds enorm
ously to  the d ifficu lty  in  checking the ir claims 
th a t they have no kind o f w ritten  word in  support. 
B u t I  have to  consider whether— assuming th a t the 
Russian Government have chosen to  do the ir 
business in  th is  way— i t  would be rig h t and fa ir to 
say th a t because they cannot comply w ith  these 
very excellent rules o f procedure in  our courts they 
should be shut ou t from  giving any evidence at all 
in  support of the ir claim. To m y m ind th a t would 
be going too far. On the other hand, I  cannot 
see why the Russian Government, having elected 
to  come to  th is  court, should not go a great deal 
fu rthe r than they have done in  the way o f giving 
some fa ir notice to  the other side o f what the ir 
case is composed of. This bundle o f documents 
which they have produced in  the way o f vouchers 
falls immensely short o f being a fa ir and fu ll notice 
as we understand i t ,  to  the other side, o f the case 
which they have come here to  make. Bateson, J., 
who heard one part o f th is  case, made an observation 
concerning item s on i t  which I  desire to  accept aod 
repeat. In  argument w ith  Mr. Stranger about the 
subject he said : “  I t  is not a question o f production, 
i t  is a question o f filing vouchers which w ill vouch 
the claim. I f  you have none in evidence, I  suppose 
you can pu t down on paper th a t evidence and say . 
4 I  have no fa ir documents like you are in the habit 
o f producing, b u t I  am going to  call a witness who 
is going to  support th is  statement.’ For instance, 
fo r your demurrage you have no voucher except 
in  the sense th a t you have your books. You can 
set ou t the particulars o f how you make ou t your 
claim—th a t is a voucher.”

I f  the question is (and Mr. Stranger assures me 
i t  is) tha t, so fa r as the solicitors who instruct Mr. 
Stranger are concerned, they cannot produce any 
actual paper in  support o f the claim any land ot 
contemporary document— it  s till appears to  me 
th a t they could do what Bateson, J. very wisely 
suggested— they could give fu ll particulars o f the 
way in  which they propose to  p u t forward the ir
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claim. There is no item  to  which th a t is more 
applicable than the large item  in  th is claim—  
the item  o f detention. They could give very fu ll 
and fa ir indication to  th e ir opponents o f how they 
propose to  ju s tify  th a t claim. They could say, 
and could give notice o f what the ir evidence is as 
to  the material, as to  the tim e, as to  the labour, 
as to  the profits, and as to  a ll the matters on which 
they could bu ild  a claim. Those being the c ir
cumstances, I  th in k  justice would be done, and 
m y order would be carried out as I  intended i t  to  
be carried out, if ,  notw ithstanding the many 
failures th a t the plain tiffs have made in  th is  case, 
I  varied the registrar’s order by saying th a t the 
p la in tiffs should be allowed to  give evidence, not 
on ly  o f the three items which the learned registrar 
has allowed them  to  give evidence upon bu t upon 
a ll such other items o f which they give fa ir and fu ll 
particulars to  the defendants as to  the nature o f 
th e ir  claim, and i t  w ill be fo r the learned registrar 
to  say, when the m atter comes before him , whether 
th a t condition has been complied w ith .

I t  does no t seem to  me th a t i t  is pu tting  too much 
upon the Russian Government th a t they should do 
th a t, and i f  I  pu t less on them  I  th in k  I  should 
be doing an injustice to  the defendants. That is the 
view a t which I  have arrived a fte r hearing counsel 
on both sides a t length on the subject, and th a t is 
the order which I  shall make.

Solicitors fo r the plaintiffs, Middleton, Lewis and 
Clarke.

Solicitors fo r the defendants, Thomas Cooper 
and Co.

cSujpnte Court of |utticatm
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C O URT OF A P P E A L.

M a rch  31, A p r i l  3, and M a y  I ,  1933.

(B efo re  Scrutton, Greer and Slesser, L .J J .)

Owners of Steam ship Anastasia v . Ugleexport 
C harkow . (a)

Dampskibsselskabet H e im d a l v. Russian Wood  
Agency L im ite d , (a)

A P P E A LS  FR O M  T H E  K IN G ’ S B E N C H  D IV IS IO N .

Owners of Steamship Anastasia v .
Ugleexport Charkow.

Charter-party— Construction— P rov is ion  o f ice
breakers— D u ty  o f charterers— Ice-breakers p ro 
vided and subsequently w ithdraw n— C la im  fo r  
demurrage— Onus o f proof.

A  charter-party provided that in  the event o f the 
loading p o rt being inaccessible by reason o f ice 
the charterers undertook, on the vessel's a rr iv a l 
at the edge o f the ice, to provide ice-breaker 
assistance to enable her to reach the loading port.

H e ld , that the charterers had undertaken to provide  
ice-breaker assistance to enable the steamer 
fro m  the edge o f ice to reach its  loading place, 
and they d id  not provide such assistance i f  the

(a) Reported by E dward J. M. Chaplin , Esq., Barrister-at-
Law.

ice-breaker d id  not enable the steamer to reach 
its  loading place.

Decision o f Roche, J .  (an te , p .  360; 148 L .  T .
Rep. 139) affirmed.

Appeal from  the decision o f Roche, J., reported 
ante, p. 360; 148 L . T. Rep. 139, on a special case 
stated by  an arb itra tor.

The steamship Anastasia was a Greek vessel 
trad ing a t Russian ports. She was chartered to  
the respondents by a charter-party dated the 20th 
Nov. 1930, which contained a clause dealing w ith  
delay caused by  ice. That clause was as follows : 
“  In  the event o f the loading po rt being inaccessible 
by reason o f ice on vessel’s arriva l a t the edge of 
the ice or in  case frost sets in  a fte r vessel’s arrival 
a t po rt o f loading the charterers undertake to  
provide ice-breaker assistance to  enable steamer 
to  reach, load at, and leave loading port, steamer 
being free o f expense fo r ice-breaker assistance.”  
The charter-party fu rthe r provided fo r payments 
fo r demurrage.

The Anastasia arrived a t the po rt o f Berdiansk 
on the 30th Jan. 1931, and found th a t po rt in 
accessible by reason o f ice. She remained there 
w aiting fo r assistance u n t il the 7 th  Feb., when an 
ice-breaker was provided, bu t i t  was subsequently 
w ithdrawn fo r a period o f seventeen days, and in 
consequence the steamer was delayed.

The a rb itra to r decided th a t the delay was caused 
by a breach on the pa rt o f the charterers o f the ir 
obligation to  provide ice-breakers, and he made 
an award in  favour o f the shipowners.

The charterers subm itted th a t they had dis
charged th e ir obligation by  provid ing an ice
breaker on the arriva l o f the ship a t the ice edge, 
and th a t the subsequent w ithdrawal fo r seventeen 
days was no t a breach o f contract. The owners 
contended th a t the obligation o f the charterers 
was continuous, and th a t th e ir d u ty  was to  provide 
an ice-breaker which would remain in  attendance 
on the ship u n t il she reached port.

Roche, J. held th a t the obligation on the 
charterers was to  provide such ice-breaker assist
ance as was needed to  enable the ship to  reach 
po rt arid to  continue to  provide such assistance 
as long as m ight be necessary, and furthe r, th a t in 
the  absence o f any explanation by  the charterers 
o f the w ithdrawal o f the ice-breaker, they must be 
treated as having broken the contract.

The charterers appealed.

Sir W illiam  Jowitt, K.C. and H . A tkins  fo r the 
appellants.

Le Quesne, K.C. and Sir Robert Aske fo r the 
respondents.

Cur. adv. vult.

Dampskibsselskabet Heimdal v . Russian 
Wood Agency Limited.

Charter-party  —  Construction  —  “  E nab ling  ship  
to leave p o rt ” — S h ip  detained in  ice beyond 
geographical lim its  o f po rt— P rov is ion  o f ice
breakers— C la im  by owners fo r  damages fo r  
delay and fo r  in ju r y  to ship.

A  charter-party provided that the charterers were 
to supp ly  the sh ip  w ith  ice-breaker assistance to 
enable her to enter or leave po rt i f  required by 
the cap ta in  to do so. Such assistance was to 
be rendered w ith in  fo rty -e igh t hours after the
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steamer's a rr iv a l at the ice edge or readiness 
to leave p o rt o f loading.

H e ld, (1) That the charterers undertook to enable 
by an ice-breaker the sh ip  to enter and leave the 
p o rt o f loading ; (2) that th is being a fixed  tim e  
charter tim e lost outside the fixe d  lay  days was 
fo r  charterers' account, which m ust include the 
tim e lost du rin g  which ice-breaker assistance was 
not provided to enable the steamer to enter or 
leave the p o r t ; and  (3) that the Government 
regulation contemplated that the ship could 
require the ice-breaker assistance outside the 
p o rt lim its .

Decision o f Roche, J .  (ante, p .  362 ; 148 L .  T . 
Rep. 140) affirmed.

A p p e a l  from  the decision o f Roche, J ., reported 
ante, p. 362 ; 148 L . T . Rep. 140.

In  th is  action the owners o f the steamship Asko 
claimed from  the charterers damages sustained 
through detention by  ice a t the po rt o f Leningrad.

In  Jan. 1930 the parties entered in to  a fre ight 
agreement by  which the p la in tiffs undertook to  
carry tim ber from  Leningrad to  certain named 
ports, a separate charter to  be drawn up fo r each 
steamer employed. In  pursuance o f th a t agree
m ent a charter-party fo r the employment o f the 
Asko was entered in to  on the 26th Now 1930, 
under which th a t ship was to  proceed to  Leningrad, 
load a cargo o f tim ber and carry i t  to  H u ll. Clause 
35 o f the charter-party provided as follows : 
Charterers to  supply the steamer w ith  ice-breaker 
assistance i f  required by the  captain to  enable her 
to  enter or leave port o f loading free o f a ll expenses 
to  the owners. . . . Ice-breaker assistance to  be 
rendered w ith in  fo rty-e ight hours a fte r steamer’s 
a rriva l a t the ice edge or readiness to  leave the port 
o f loading. A ny tim e  lost in  wa iting ice-breaker 
beyond forty-e ight hours after readiness to  proceed 
to  be fo r charterers’ account.”

The Asko was ready to  leave Leningrad on the 
31st Dec. 1930, bu t owing to  detention by ice she 
d id  not reach open water u n t il the 12th Jan. 1931. 
I t  appeared th a t an ice-breaker was ordered a t 
1-30 p.m. on the 31st Dec., and she came and 
towed the Asko u n t il 9 p.m. on th a t day, and then 
le ft her in  the ice. She lay there u n t il the 5 th  Jan., 
when she was towed as fa r as K ronstadt Roads. 
A t th a t po in t she was outside the lim its  o f the 
Port o f Leningrad, b u t she was s t ill in  the ice. On 
the 9th Jan. a convoy was formed o f a number o f 
■vessels, including the Asko. The convoy reached 
the ice-edge on the 12th Jan, and the Asko then 
Proceeded on her voyage to  H u ll.

The pla in tiffs argued th a t the defendants were 
under an absolute obligation to  get the steamer 
away from  the port. I t  was too  narrow a con
struction o f clause 35 to  say th a t the words “ to  
enable her to  leave the po rt ”  meant merely to  get 
heyond its  geographical boundary. They claimed 
demurrage and also damages fo r the physical 
in ju ry  sustained by the ship w h ils t detained in 
the ice.

The defendants contended th a t th e ir du ty  was 
ended when they had taken the ship beyond the 
lim its  o f the port.

Roche, J. held, firs t, th a t the obligation o f the 
charterers was to  provide an ice-breaker which 
Would be as continuously as possible in  attendance 
°n  an outward bound ship u n til she was clear o f 
P °rt ; secondly, th a t the assistance m ust be 
Provided up to  the po in t when the ship would be clear

o f the ice, even i f  th a t po in t were geographically 
outside the port.

The charterers appealed.
M ille r, K.C. and W illin k  fo r the appeUants. 
Raeburn, K.C. and Sir Robert Aske fo r the 

respondents.
n r l r )  7 Y H .lt.

These two appeals were heard together and 
the follow ing judgments were delivered on the 
1st May :

Scrutton, L.J.— A  recent development o f trad 
ing by the Russian Government has resulted in 
an outburst o f litiga tio n  in  th is  country in  a rb itra 
tions and in  actions. I t  has been forced upon the 
a tten tion o f the courts by numerous proceedings 
th a t the Soviet Government owns a ll the tim ber 
and coal in  Russia and exports i t  by sales and 
charters made by  companies who are merely its  
agents. The Government has la te ly  been desirous 
o f increasing its  exports by keeping its  ports open 
fo r navigation fo r as long a period as possible 
during the w in ter by the use o f ice-breakers pro
vided by the Government. The document o f 
the 12th Oct. 1930, common to  both the cases 
before us, shows th a t the People’s Commissariat o f 
Ways and Communications, a Government depart
ment, has issued orders “  fo r the maintenance o f 
the navigation to  the icebound ports o f U.S.S.R.
I f  the vessel navigating does no t fu lf il certain 
conditions, the harbour-master inside the port and 
the master o f the ice-breaker “ outside the te rr ito ry  
o f a po rt,”  has “ the r ig h t to  refuse convoying the 
vessel to  open sea or in to  a ha rbou r”  : (art. 2). 
No charge is made in  the regulations fo r the ice
breaker’s services. Russian ports are frequently 
icebound in  the sense not on ly th a t the po rt is 
frozen over, b u t th a t the approach to  and outside 
the po rt is frozen over. To m aintain “  navigation 
to  the icebound ports i t  is necessary to  begin 
breaking ice a t the edge o f the open sea some 
distance outside the port, and sim ilarly in  leaving 
po rt to  break ice from  the lim its  o f the po rt to  the 
open sea. The system has no t worked very smoothly 
and the results are nearly a hundred disputes pro
ceeding a t present between the Russian Govern
ment, the real principals to  the charter-parties, and 
various shipowners.

The present tw o cases are the firs t to  arrive at 
the Court o f Appeal, bo th on appeals against 
decisions o f Roche, J. The Anastasia decision 
was on a special case stated by a commercial K ing ’s 
Counsel; the Asko, a decision in  an action in  the 
Commercial Court. In  view  o f the number of 
cases w a iting invo lv ing  documents and facts not 
before the court, i t  is necessary to  proceed w ith  
caution, as the im agination o f the court m ay not 
be equal to  foreseeing a ll the questions th a t may
arise. , .__ . ,

1. The Anastasia. This vessel was chartered 
by the Trade Delegation o f the U.S.S.R. in  Greece 
acting as agents fo r Ugleexport, a representative 
o f the U.S.S.R., to  proceed to  M ariupol, m  the 
Sea o f Azof, and there load coal fo r Mediterranean 
ports. The Sea o f Azof is frequently, and was 
in  th is  case, frozen to  some distance outside the 
po rt lim its . On the charter was pasted an ice 
clause The firs t and principal clause reads in  its  
relevant words (a) (as to  reaching or entering the 
port) : “ In  the event o f the loading po rt being 
inaccessible by reason o f ice the charterers under
take to  provide ice-breaker assistance to  enable 
steamer to  reach and load a t loading port. 
( b )  “ In  case ice sets in a fter vessel’s arriva l at
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po rt o f loading the charterers undertake to  provide 
ice-breaker assistance to  load a t and leave port 
o f loading, in  either case steamer being free o f 
expense fo r ice-breaker’s assistance.”

The Anastasia arrived a t the edge o f the ice some 
distance from  the po rt o f M ariupol a t 4 p.m. on 
the 30th Jan. 1931, bu t no ice-breaker appeared 
u n til 2 a.m. on the 7th Feb. 1931. The charterers 
agreed tha t, subject to  the allowance o f forty-e ight 
hours under sect. 2 o f the ice clause, they were 
liable fo r th is  detention. From  2 a.m. on the 
7th Feb. to  6 p.m. on the 11th Feb. two ice-breakers 
rendered some assistance, bu t the shipowners 
allege twenty-one and a ha lf hours o f no assistance. 
A t  6 p.m. on the 11th Feb. the ice-breakers went 
away u n t il the 28th Feb. No evidence was offered 
explaining th is  absence o f assistance.

A t th is  stage the charterers contended in  the 
special case, pars. 4 and 6 o f th e ir contentions : 
“  (4) That the respondents’ on ly obligation was to  
give ice-breaker assistance a t the edge o f the ice, 
and tha t, therefore, they had no fu rthe r continuing 
obligation ”  ; and “  (6) That the respondents 
had, in  accordance w ith  the general practice, 
requested the po rt au thority  to  provide ice-breaker 
asistance, and th a t they were under no fu rthe r 
obligation.”  In  other words they argued tha t 
th e ir on ly obligation was to  provide w ith in  fo rty - 
eight hours a fte r the ship reached the edge o f ice 
an ice-breaker, and they were under no obligation 
as to  what the ice-breaker should do, though the  
ship itse lf had no contract w ith  the ice-breaker.

I  agree w ith  the view  o f the arb itra to r and of 
Roche, J. th a t th is  contention is erroneous. In  
m y view the charterer has undertaken to  provide 
ice-breaker assistance “ to  enable the steamer from  
the edge o f ice to  reach its  loading place,”  and i t  
does no t provide such assistance i f  the ice-breaker 
does no t enable the steamer to  reach its  loading 
place. The parties agreed before the arb itra to r 
tha t i f  they were liable fo r any tim e  between the 
7th Feb., when ice-breaker assistance was firs t 
provided, and the tim e when the ship reached her 
loading place a t Mariupol, the ship’s figures o f 
detention should be accepted. The ship had to  
w a it when loaded fo r an ice-breaker fo r seven days 
sixteen hours, fo r which the charterers adm itted 
lia b ility . Apparently when the ice-breaker arrived 
there is no com plaint o f detention on her way 
out to  the open sea.

In  view o f the parties’ agreement as to  figures, 
there appears to  be no need to  discuss in  th is  case 
exactly what amount o f assistance the charterer 
must provide by the ice-breaker, or what would 
excuse the ice-breaker’s failure to  render assistance. 
B u t I  would remark th a t the charter is a fixed tim e 
charter to  load so many tons a day. To free the 
charterer from  such an obligation he m ust produce 
exceptions protecting him , as, fo r instance, the 
strike clause. There appear to  be no such relevant 
exceptions in  th is  ch a rte r; no explanation is 
offered o f the failure to  render assistance. The 
question must w a it u n t il i t  arises on a “  reasonable 
tim e ”  charter, when existing circumstances a t the 
tim e  may have to  be taken in to  account : (H ick  v. 
Raymond and Reid (7 Asp. Mar. Lav/ Cas. 233 ; 68 
L . T. Rep. 175 ; (1893) A . C. 22). In  th is  case, 
therefore, I  agree w ith  the  decision o f Roche, J. 
and the arb itra tor, and the appeal must be dismissed 
w ith  costs.

2. The Asko. In  th is  case the Asko was chartered 
to  proceed to  “  Leningrad below Bridges ”  and 
there load a cargo o f tim be r and proceed to  H u ll. 
The charterer is no t named. B y  agreement o f the 
parties, the defendants sued were the Russian 
Wood Agency, well known to  the court as agents

o f the U.S.S.R., and Churchill and Sim, well-known 
English brokers, who were certa in ly not the 
charterers. The charter on the face o f i t  is to  carry 
the balance o f tim be r due under contract dated 
the 31st Jan. 1930, which is a contract made by 
persons described as “  the Trading Agency o f the
U.S.S.R.,”  and contains a clause th a t a ll conditions 
are “  as per attached charter Baltwood form .”  
That form  contains an Ice Clause No. 8, which 
entitles the shipowner not to  proceed to  the loading 
po rt if, in  the shipowner’s opinion, i t  is inaccessible 
by  ice. This is no t what the Soviet Government 
wanted, as they desired navigation to  the ir ports 
to  continue during the w in ter and provided ice
breakers fo r th a t purpose. So clause 8 was struck 
ou t o f the charter, and clause 35 inserted. I  am, 
o f course, aware o f the conflicting authorities as to  
whether you may look a t clauses struck out o f a 
prin ted form . I  m yself always do so, as I  th in k  
the comparison between the original and the 
altered form  frequently throws great lig h t on 
what the parties intended by the words they used. 
The po rt o f Leningrad reaches from  K ronstadt 
twelve miles off Leningrad to  a boundary in  
Leningrad. The Asko in  fact loaded a t a dock 
in  Leningrad below bridges. The charter was a 
“  fixed lay days ”  charter, and except clause 35 
there were no applicable exceptions. The evidence 
as to  w hat happened was contradictory and much 
o f i t  by itse lf inadmissible, b u t the parties agreed 
to  accept the judge’s finding o f fact on such evidence 
as there was w ith ou t appeal. Clause 35 was as 
follows : “  Charterers to  supply the steamer w ith  
ice-breaker assistance i f  required by the captain 
to  enable her to  enter or leave po rt o f loading free 
o f a ll expenses to  the owners. Captain or steamer’s 
agents to  n o tify  the captain o f the po rt in  due tim e of 
steamer’s readiness to  enter or leave the po rt o f 
loading. Ice-breaker assistance to  be rendered 
w ith in  fo rty-e ight hours a fte r steamer’s arriva l at 
the ice edge or readiness to  leave the po rt o f loading. 
A ny tim e lost in  w a iting ice-breaker beyond fo rty - 
eight hours after readiness to  proceed, to  be fo r 
charterers’ account.”  Apparently the Asko got to  
her place o f loading w ith ou t d ifficu lty  from  ice, 
b u t when she was loaded and ready to  proceed 
to  sea there was ice from  her loading place to  
K ronstadt, the l im it  o f the commercial or fiscal 
port, and ice fo r a considerable distance beyond 
K ronstadt to  the open sea. The Asko was ready 
to  proceed from  her loading place a t 12.30 p.m. on 
the 31st Dec. ; an ice-breaker came to  her at
7.30 p.m. th a t day. She did  no t get to  K ronstadt 
u n t il the 6th Jan., and during the tim e from  the 
ice-breaker coming to  her and her a rriva l at 
K ronstadt, the ice-breaker on ly gave her ten hours’ 
assistance. She lay  a t K ronstadt three days 
w ith ou t any assistance a t a ll, u n t il the 9th J a n .; 
she then proceeded to  the open sea w ith  an ice
breaker and reached the edge o f the ice on the 
12th Jan. In  th is  la tte r period there were unex
plained periods when no ice-breaker assistance was 
afforded, and the judge finds in  a ll unjustified 
failure to  render ice-breaker assistance fo r eight 
days. The judge suspects there were either too  
many ships, or, which is the same th ing, not enough 
ice-breakers ; bo th causes are due to  the Soviet 
Government, the on ly charterers and providers o f 
ice-breakers.

The charterers again argued th a t th e ir  only 
obligation was to  provide an ice-breaker at the edge 
o f the  ice coming in , or a t the place o f loading 
going out, and th a t e ither (1) they had no fu rthe r 
obligation, or (2) on ly an obligation th a t the ice
breaker should do its  best. As to  the firs t con
ten tion , I  have held in  The Anastasia on a sim ilar
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clause th a t the charterer undertakes to  enable, by 
an ice-breaker, the ship to  enter and leave the po rt 
o f loading ; as to  the second contention, I  hold 
th a t, th is  being a fixed tim e charter, reasonable 
tim e under existing circumstances (H ick  v. Raymond 
and Reid, sup.) is irre le v a n t; tim e lost outside the 
fixed lay days is fo r charterers’ account, which 
m ust include the tim e lost during which ice-breaker 
assistance is no t provided to  enable the steamer to  
enter or leave the port.

B u t i t  is fu rthe r argued th a t the assistance is only 
to  be rendered up to  the lim its  o f the port. This 
construction seems to  me so unbusinesslike th a t I  
have a d ifficu lty  in  expressing m yself about i t  w ith  
jud ic ia l moderation. Such a contention would be 
contrary to  the in ten tion  o f both parties. The ship 
desires to  get in to , and ou t of, the harbour from  
and to  open sea. I t  is no use to  the charterer to  get 
a ship in to  the harbour to  load his goods fo r export 
unless he gets his goods out to  the open sea. The 
ice-breaker coming in  is to  be available a t the ice 
edge : i f  the ice edge is outside the lim its  o f the 
po rt the ship cannot “ enter the p o r t ”  w ithou t 
ice-breaker assistance. The Government regulation 2 
contemplates th a t the ship can require the ice
breaker assistance outside the po rt lim its . Sim i
la r ly  i f  there is ice im m ediately outside the port 
lim its , the ship cannot “  leave the po rt ”  w ithou t 
ice-breaker assistance outside the po rt up to  the 
edge o f the ice in  the open sea. The charterers’ 
contention, as I  said in  argument, looks like : “  I  
w ill help you in to  m y harbour, bu t I  w ill not help 
you to  carry m y goods ou t o f m y harbour.”  This 
■would no t be “  keeping the po rt open fo r navi
gation ”  or atta in ing freedom o f export from  ice 
difficu lties which is the object fo r which the 
Soviet Government provides ice-breakers. I  agree 
w ith  the result arrived a t by Roche, J., and 
in  m y opinion the appeal should be dismissed, 
w ith  costs.

Greer, L.J.— I  agree th a t these appeals should be 
dismissed, w ith  costs.

The questions involved in  each o f these two 
cases are questions as to  the construction o f rather 
loose words used in  tw o charter-parties. I  am not 
qu ite sure th a t I  am o f the same opinion as Scrutton, 
L .J . w ith  reference to  the grounds upon which the 
judgments should be pu t. I  doubt whether we are 
en titled  to  consider the facts which have been 
proved in  other cases either w ith  regard to  the 
shipping in  the ports o f the Soviet Government or 
w ith  regard to  the law o f the Soviet Government as 
to  the contro l o f those ports. I  also doubt whether 
the question o f the lay days here being a fixed tim e 
Or a reasonable tim e  has a sufficient bearing upon 
the question to  be determined in  these appeals to  
enable one to  come to  a correct conclusion as to  
the meaning o f the words used. From  the start 
of th is  case I  never had any doubt as to  what the 
two parties intended to  stipulate fo r ; what I  did 
doubt a t one tim e  was whether they have pu t in to  
the words o f the charter-party words which carry 
out th a t in tention , bu t on consideration I  have 
come to  the conclusion, fo r the reasons stated in 
the judgm ent o f Roche, J., th a t the words which 
they have used do carry ou t th a t in tention, and 
tha t the in tention  was th a t assistance should be 
supplied from  the edge o f the ice to  the place of 
loading in  the one case, and from  the place o f 
loading to  the edge o f the ice in  the other case ; 
**nd I  th in k  they have, w ith in  the rules applicable 
t °  the in terpre ta tion o f commercial documents, 
succeeded in  using words which, reasonably con
strued in a business sense, give effect to  th a t which 
f  th in k  they intended.

For these reasons, which I  th in k  are the reasons 
stated by Roche, J. in  his judgm ent, I  have come 
to  the conclusion tha t each o f these appeals must 
be dismissed, w ith  costs. I  have no t thought i t  
necessary to  w rite  a judgm ent, m y reasons being 
such th a t I  could state them  quite shortly.

Slesser, L.J.— I  agree th a t these appeals should 
be dismissed, fo r the reasons stated by  Greer, L .J

Appeals dismissed.

Solicitors fo r the appellants in  the firs t appeal, 
Pettite and Kennedy.

Solicitors fo r the respondents in  the firs t appeal, 
Holman, Fenwick, and W illan.

Solicitors fo r the appellants in  the second appeal, 
Wynne-Baxter and Keeble.

Solicitors fo r the respondents in  the second appeal, 
Botterell and Roche, agents fo r Sanderson and Co., 
H u ll.

H IG H  C O U R T OF JU S T IC E .

K IN G ’S B E N C H  D IV IS IO N .

Wednesday, A p r i l  26, 1933.

(Before Roche, J .)

G . H . Renton and Co. L im ite d  v . C o rn h ill 
Insurance C om pany L im ite d , (a)

M a rin e  insurance— Construction o f p o licy  —  
Goods intended fo r  carriage on deck— In ju r y  
before loading— Deckload warranted free fro m  
p a rtic u la r average.

Policies o f m arine  insurance warranted  “  deck- 
load free fro m  p a rtic u la r average." Cargo 
which was subsequently carried on the ship as 
deckload was damaged w h ils t in  lighters 
aw a iting  loading.

H e ld, that the w arran ty  was on ly  applicable to 
cargo w h ils t actually carried as deckload on a 
ship, and d id  not protect the underwriters fro m  
l ia b il ity  fo r  damage sustained p r io r  to loading  
by cargo which was subsequently carried on 
deck.

The pla in tiffs , who were importers o f timber, 
claimed under policies o f marine insurance the 
sum o f 911. 19s. 5d. in  respect o f a cargo shipped 
from  Mesane, on the W hite  Sea, to  Grimsby. 
There were in  a ll three policies, each o f them 
incorporating the T im ber Trade Federation Insur
ance Clauses, o f which the m ateria l clauses were : 

“  (1) Each ra ft or craft or deckload or b i l l 
o f lading or deckload o f each b i l l  o f lading to  
be deemed a separate insurance i f  required by 
Essu^6(l•, *

“  (2) Deckload warranted free from  particular 
average unless the vessel or c ra ft be stranded, 
sunk, or burnt, b u t the assurers are to  pay the 
insured value o f any portion  o f the cargo which 
m ay be to ta lly  lost by je ttison and washing 
overboard, or in loading, transhipment or dis
charge. . . . ”
The practice o f loading a t Mesane was th a t the 

cargo was taken in  lighters to  the steamer, the 
shipper g iv ing  instructions to  the ligh te rm an as 
to  whether or not the goods were to  be carried on

(a) Reported by V. R. Aroxson, Esq., Barrister-at-Law.
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deck, and the lighterm an passing on those instruc
tions to  the ship’s officers. B u t i t  happened from 
tim e to  tim e  th a t these instructions were not 
carried out and th a t goods intended for shipment 
on deck were carried under deck and vice versa.

W hils t the tim ber insured by these policies was 
in  lighters in  course o f trans it to  the steamer, part 
o f i t  was damaged by perils o f the seas. The 
p la in tiffs  claimed under the policies a to ta l amount 
o f 12201., and the defendants adm itted the claim  
except as to  911. 19s. 5d., which represented pa rt o f 
the cargo damaged in  the lighters and subsequently 
shipped on deck to  Grimsby. Loading instructions 
had been given th a t th is  pa rt o f the cargo should 
be loaded on deck, and the defendants contended 
th a t i t  must be treated as “  deckload ”  from  the 
moment when the po licy began to  operate; th a t 
is to  say, from  the tim e o f leaving the premises 
o f the shipper, and therefore tha t i t  was free from 
particular average. The p la in tiff said th a t the 
mere fact th a t goods were subsequently carried 
on deck d id  not relieve the defendants from 
l ia b il ity  fo r damage incurred before shipment.

Porter, K.C. and Stranger, K.C. fo r the p la in tiffs.
W illin k  fo r the defendants.

Roche, J.—This is an action which has come on 
fo r tr ia l very conveniently and quite sufficiently 
on a statement o f facts w ith ou t evidence. That 
agreed statement o f facts raises a short, interesting, 
and not altogether simple po in t o f construction.

The m atter arises in  th is  way. The p la in tiffs  
are the buyers o f certain wood goods which were 
shipped a t a Russian po rt and carried to  th is  
country, and the p la in tiffs  are also the assured 
under certain policies o f insurance, o f which the 
defendants are the underwriters. The policies 
protect the assured against loss or damage by the 
usual perils, and they contain certain clauses attached 
to  the policies known as the T im ber Trades Federa
tion  Insurance Clauses. The second clause is one 
which extends the tim e and area o f protection beyond 
tha t which is granted or effected by the body o f the 
policy. I t  is called a warehouse to  warehouse clause 
and provides fo r the goods being covered from  the 
tim e they leave the m il l or warehouse a t the po rt o f 
loading to  the tim e they reach the po rt o f dis
charge on the ocean voyage in  the steamship Kem, 
which is mentioned in  the po licy, and thence by 
transhipment or other carriage u n t il the goods 
reach the fina l destination, either a t the po rt of 
discharge or in  the in terio r.

The other m ateria l clauses to  be mentioned 
are th a t there is a memorandum in  the body o f the 
po licy warranting the goods free from  average 
under 3i. per cent., unless i t  is general, or the 
ship be stranded, sunk, or burnt. The T im ber 
Trades Federation Insurance Clauses, by clause 12, 
extend and am p lify  th a t w arranty and stipulate 
th a t the deckload is warranted free from  particu lar 
average, unless the vessel or c ra ft is stranded, sunk, 
or bu rn t ; th a t is to  say, i t  is free o f average, whether 
the amount mentioned in  the memorandum is 
exceeded or not. Then there are fu rthe r lim ita 
tions upon th a t exclusion o f deckload from  cover 
by stipulations th a t i f  there is an actual loss of 
pa rt o f the deckload through various causes, such 
as washing overboard, then the underwriters are 
to  be liable.

Those being the stipulations o f the policy, the 
po in t between the parties can best be described by 
stating what occurred.

W hile the goods were being loaded in  lighters 
a t the po rt o f loading on board the steamship Kem, 
or were in  course o f trans it from  the  m ill to  the

steamship Kem, some o f them  were lost and some 
o f them  were damaged. The defendant under
writers adm it they are liable fo r the goods lost, and 
have paid fo r them. B u t they say : “  As a m atter o f 
princip le we are not liable fo r the  damage to  the 
goods a t th a t stage, as opposed to  the loss o f the 
goods a t th a t stage, fo r th is  reason, th a t the 
damaged goods became pa rt o f the deckload upon 
the Kem, and th a t being so, we are not liable for 
pa rticu lar average a t a ll in  respect o f th a t pa rt o f 
the cargo unless the pa rticu lar average consists of 
a pa rtia l loss.”  W hether th a t contention is righ t 
m ay depend upon an exam ination o f clause 12 o f 
the T im ber Trades Federation Insurance Clauses. 
There are other clauses, pa rticu la rly  clause 1, 
which throws some lig h t on the question, bu t the 
determ ination m a in ly  turns upon clause 12.

I  th in k  the difference between the parties can be 
pu t in  th is  way, th a t the p la in tiffs  say th a t the 
deckload is warranted free from  particu lar average 
sustained by i t  as a deckload, unless the vessel or 
c ra ft on which i t  is a deckload a t the tim e when i t  
sustains pa rticu lar average is stranded, sunk, or 
burn t. The defendants say th a t goods which, though, 
when they were damaged, were not deckloads 
on any vessel o r  craft, became deckloads upon the 
Kem, are altogether free from  pa rticu lar average un
less i t  be th a t either the Kem  o r some other cra ft on 
which they were carried be stranded, sunk, or burnt.

The construction o f the p la in tiffs  seems to  me 
a much more natura l construction than th a t o f the 
defendants. This is a clause fo r the protection 
o f the underwriters, and upon general principles 
the underwriters m ust satisfy me th a t the words 
used are clear enough to  excuse them  from  lia b ility . 
These words do not satisfy th a t condition. I  
th in k  the more natura l construction is th a t pu t 
upon them  by  the p la in tiffs , and i f  one looks at 
such other parts o f the clauses as th row  lig h t on 
the question, pa rticu la rly  clause 1, i t  seems to  me 
th a t the conclusions which the defendants have 
asked me to  arrive a t are resisted. Clause 1 is a 
provision as fo llow s : “  Each ra ft, or craft, or 
deckload, or b i ll o f lading, or deckload o f each b ill 
o f lading to  be deemed a separate insurance i f  
required by assured.”

I  th in k  the on ly natura l construction o f th a t is 
to  read i t  as : “  Each ra ft, or each c ra ft, or each 
deckload, or each b ill o f lading, or each deckload of 
each b ill o f lading is to  be deemed a separate 
insurance i f  required by the assured.”  I  th in k  
th a t contemplates and means th a t goods m ay be 
deckloads a t various stages o f the trans it, and th a t 
i f  required they m ay be treated, during th a t pa rt o f 
the trans it, as a separate insurance. This is no t a 
question o f whether the assured did  so require in 
th is  particu lar case : th a t is no t the po in t. The 
po in t is, w hat does the clause mean, and I  th in k  
i t  means th a t goods are not deckload once and for 
a ll according as they are deckload on board the 
Kem, bu t th a t they are, or are not, deckload accord
ing as they are or are not deckload on the Kem  or 
any other vessel or craft, and th a t the whole scope 
o f the insurance, including the exceptions, is to  free 
the underwriters from  lia b ility  in  the case of 
damage sustained while the goods are deckload, 
and ye t to  make them  liable fo r damage sustained 
while goods are no t deckload, although they may 
become deckload a t some subsequent period o f the 
voyage.

For these reasons I  th in k  th a t the p la in tiffs ’ 
contentions prevail, and I  give judgm ent fo r them  
w ith  costs.

Solicitors : fo r the p la in tiffs , Waltons and Co. > 
fo r the defendants, W illiam  A . Crump and Son.
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M a y  25, 26, 29, 30, 31 and June  1, 1933.

(Before Branson, J .)

Akties. S team  v. Arcos l im ite d , (a)

Charter-party— Construction— Ice clause— D u ty  
o f sh ip  to n o tify  po rt o f need o f ice-breaker 
assistance— C la im  fo r  dead fre ig h t— Tim ber 
coated w ith  snow and ice— C arry ing  capacity  
o f sh ip  reduced.

A  charter-party provided that the charterers 
should supp ly  the sh ip  w ith  ice-breaker assist
ance, i f  required by the capta in , to enable her 
to enter or leave the loading po rt, and that the 
cap ta in  should n o tify  the p o rt au thorities in  
due tim e o f readiness to enter or leave the port, 
ice-breaker assistance to be rendered w ith in  
fo rty -e igh t hours afte r a rr iv a l at the ice edge 
or readiness to leave, as the case m ight be, any  
tim e lost in  w a iting  fo r  assistance beyond 
fo rty -e igh t hours after readiness to proceed to 
be fo r  charterers' account.

H e ld, f irs t ,  that a notice given by the sh ip  on the 
23rd  Dec. that she expected to a rrive  at the ice 
edge on the 27th Dec. was a sufficient no tifica
tion  to impose on the charterers the duty to have 
an ice-breaker ready to assist her w ith in  fo rty -  
eight hours o f her a r r iv a l; secondly, that 
thereafter i t  was the du ty o f the charterers to 
have an ice-breaker in  attendance u n t i l  the ship  
was clear o f the ice ; and, th ird ly , that the 
owners were entitled to damages fo r  in ju r y  
sustained by the sh ip  d u rin g  a period when 
she was left in  the ice w ithou t ice-breaker 
assistance.

A  p o rtio n  o f the tim ber loaded in to  the sh ip  was 
coated w ith  ice and snow, whereby its  bu lk  was 
increased and the qu an tity  which the ship could 
carry  was reduced.

H e ld, that the sh ip  was entitled to dead fre ig h t in  
respect o f the reduction in  her ca rry ing  capacity 
so caused.

Action tr ie d  in  the Commercial L is t  by Branson, J.
The p la in tiffs , who were the owners o f the steamship 
Fagerstrand, claimed damages fo r in juries caused to  
the ir vessel through ice during a voyage from  
Leningrad to  Konisberg under a charter-party 
dated the 15th Dec. 1930, and they also claimed 
damages fo r “  dead fre igh t.”  The defendants 
were the charterers o f the vessel.

Under the charter-party the ship was to  go to  
Leningrad and load a cargo o f tim ber. Clause 35 
Provided as fo llow s: “ Charterers to  supply 
steamer w ith  ice-breaker assistance, i f  required by 
the captain, to  enable her to  enter and (or) leave 
the po rt o f loading, free o f a ll expenses to  owners. 
Captain or steamer’s agents to  n o tify  the captain 
° f  the po rt in  due tim e o f readiness to  enter and 
(or) leave the port o f loading. Ice-breaker assistance 
to be rendered w ith in  forty-e ight hours after 
steamer’ s a rriva l a t the ice edge or readiness to  leave 
the po rt o f loading. A ny tim e lost in  wa iting for 
ce-breaker assistance beyond forty-e ight hours after 
readiness to  proceed to  be fo r charterers’ account.”  

On the 23rd Dec. 1930 the captain telegraphed 
to the harbour master at Leningrad : “  Fagerstrand

(») Reported by  V . I t .  Aronson, Esq., B srris te r-a t-Law .
V o l . X V I I I . ,  N . S.

sailed, expect due ice edge Dec. 27.”  On the 
27th Dec. the ship arrived a t a position where 
she could make no further progress towards the  
harbour. She waited u n t il the 30th Dec., when 
she got some assistance from  an ice-breaker, and 
she arrived a t Leningrad on the 5th Jan. On the 
14th Jan. she completed her loading, and on the 
15th Jan. gave the fo llow ing w ritten  notice to  the 
po rt authorities : “  Please note th a t m y ship, the 
Fagerstrand, finished loading a t 9 p.m. last night. 
Now awaiting ice-breaker down to  eoal harbour 
fo r bunkers. So soon as the bunkers are on 
board the ship is ready fo r sea.”  She was taken 
to  the coal harbour by an ice-breaker, and was 
then moved from  the quay and le ft in  the harbour 
on the 19th Jan. From  then u n t il the 6th March 
she la y  in  the ice w ithou t assistance and unable 
to  move. A fte r th a t an ice-breaker assisted her, 
and she f ina lly  got clear o f the ice on the 26th March.

The p la in tiffs  o rig ina lly  made a number o f 
separate claims against the defendants, bu t some 
o f these were disposed o f before t r ia l,  and the 
on ly claims now before the court were, first, a 
claim  fo r in juries sustained by the ship while she 
lay  in  the ice, and, secondly, a cla im  fo r dead 
fre ight, which arose through tim be r having been 
loaded in to  the ship w h ile coated w ith  snow and 
ice, whereby its  bu lk  was increased and the carrying 
capacity o f the ship was reduced.

Le Quesne, K.C., Sir Robert Aske, and F . M .  
Vaughan fo r the p la in tiffs.

Stranger, K.C. and C. T. M ille r  for the 
defendants.

Branson, J.— In  th is  case there are two claims 
fo r me to  consider arising under a charter-party 
dated the 15th Dec. 1930 made between the 
p la in tiffs , who are the owners o f the Fagerstrand, 
and the defendants, Arcos L im ited , who chartered 
th a t ship. Under the charter the ship was to  go to 
Leningrad and there load a fu l l  and complete 
cargo o f m il l sawn red and (or) white firwood deals 
and (or) battens and (or) boards. I t  is m aterial upon 
one pa rt o f the case to  observe th a t the charter- 
pa rty  provides fo r an additional payment per 
standard fo r any boards exceeding one-third o f 
the cargo. Clause 27 provides the rate a t which 
the cargo is to  be loaded. Clause 28 provides fo r 
the dispatch money, i f  i t  is earned, and clause 19 
provides fo r demurrage a t the rate o f 201. sterling 
per day and pro rata fo r any pa rt o f a day. The 
most im portan t clause in  the charter-party from  
the po in t o f view o f the present case is clause 35.
I  th in k  I  had better read i t :

“  Charterers to  supply steamer w ith  ice
breaker assistance, i f  required by the captain, 
to  enable her to  enter and (or) leave the po rt ol 
loading, free o f a ll expenses to  owners. Captain 
or steamer’ s agents to  n o tify  the captain o f the 
po rt in  due tim e  o f readiness to  enter and (or) 
leave the po rt o f loading. Ice-breaker asistance 
to  be rendered w ith in  fo rty-e ight hours after 
steamer’ s a rriva l a t the ice edge or readiness to  
leave the po rt o f loading. A ny tim e lost in  
w a iting  fo r ice-breaker assistance beyond forty- 
eight hours after readiness to  proceed to  be fo r 
charterers’ account.”
The last few lines are im m aterial.
The vessel went to  Leningrad, and after sending 

a telegram on the 23rd Dec. to  the harbour-master 
a t Leningrad saying, “ Fagerstrand sailed, expect 
due ice edge the 27th Dec.,”  she arrived a t a 
position a t which she could make no fu rthe r progress 
towards the harbour upon the 27th. She waited

G G G
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u n til the 30th, and upon the 80th she got a certain 
amount o f assistance from  an ice-breaker and she 
fina lly  got in to  Leningrad on the 5th Jan. I t  is 
said th a t there was some delay in  the voyage in to  
Leningrad, bu t the ship having got in to  Leningrad 
on the 5th Jan. was helped again upon the 6th Jan. 
and then loaded, and her loading was complete at
9.30 p.m. on the 14th Jan. On the 15th a w ritten  
notice was given to  the harbour-master saying : 
“ Please note th a t m y ship, the Fagerstrand, 
finished loading a t 9 p.m. last n ight. Now awaiting 
ice-breaker down to  coal harbour fo r bunkers. 
So soon as the bunkers are on board the ship is 
ready fo r sea.”  She was taken by  an ice-breaker to  
the coal harbour fo r bunkers and then moved from  
the quay and le ft in  the harbour a t s ix o’clock on 
the 19th Jan. From  th a t moment u n t il three 
o’clock on the 6th March she lay  in  the ice w ithou t 
any assistance from  any ice-breaker and unable to 
move under her own power by reason o f the ice. 
From  the 6th March assistance was again rendered 
to  her and from  then onwards u n t il the 26th she was 
getting assistance, w ith  which I  shall have to  deal 
more fu lly  a t a la te r pa rt o f m y judgment. Suffice 
i t  to  say a t the moment th a t she fin a lly  got out 
o f the ice about the 26th March.

In  those circumstances, the ship claims against 
the charterers, f irs t o f a ll, a sum o f money fo r 
damages fo r detention ; secondly, a sum o f money 
fo r dead fre ight ; and th ird ly , she claims fo r damage 
which i t  is alleged she received in  the ice. The 
m atter does not remain quite in  th a t way now 
because the defendants pa id in to  court w ith  a denial 
o f l ia b i l ity  a sum o f money to  cover the cla im  fo r 
damages fo r detention and fo r extra bunkers 
consumed by  reason o f the detention, and th a t 
money has been taken out by the p la in tiffs . The 
position, therefore, as I  see it ,  is th a t the p la in tiffs  
have been paid in  respect o f detention—th a t is to  
say, the tim e  lost a t Leningrad and fo r the extra 
bunkers consumed there ; bu t the defendants are 
s t i l l  en titled  to  say : “  Nevertheless and not w ith 
standing we com m itted no breach o f our contract 
and in  fact there was no tim e lost fo r which we 
were ever liable to  pay at a ll.”  I  have to  decide 
whether in  fact there waB any breach o f contract 
by the defendants in  respect o f the ir dealing w ith  
th is  ship, the breach o f contract alleged being 
fa ilure to  provide the ice-breaker assistance 
which, under the contract, they were bound to  
provide.

I  th in k  perhaps the simplest way o f stating m y 
view  about the various points raised is to  take them 
in  the order in  which they were urged by Mr. 
Stranger fo r the defendants and deal w ith  them one 
by  one. The firs t po in t which is taken by the 
defendants is th a t they never came under any 
l ia b i l ity  to  the p la in tiffs  to  provide them w ith  
ice-breaker assistance a t a ll, by reason o f the fact 
th a t the p la in tiffs  never gave them the notice 
which is required in  order to  bring in to  operation 
the defendants’ lia b ility  under clause 35. The 
argument is th a t such notice can on ly be given 
a fte r the ship has arrived a t whatever may be the 
ice edge, and th a t a notice to  be sufficient must be 
a notice saying to  the captain o f the po rt : ‘ ‘ Take 
notice th a t I  have arrived in  la titude  and longitude 
so-and-so and am awaiting the assistance o f an 
ice-breaker.”  In  m y view th a t is not the true 
construction o f clause 35 a t a ll. The obligation 
under clause 35 to  supply ice-breaker assistance is, 
i f  i t  is required by  the captain. The sentence upon 
which M r. Stranger relies is : “  Captain or steamers’ 
agents to  n o tify  the captain o f the po rt in  due tim e 
o f readiness to  enter and (or) leave the po rt o f 
loading.”  I t  seems to  me th a t tha t expression

clearly indicates th a t the notice is to  be given in 
tim e  to  enable the captain o f the po rt to  provide 
the ice-breaker assistance when the ship arrives at 
the place where she w il l  need i t ,  and the reason for 
tha t provision is tha t, la ter on, clause 35 provides 
th a t i f  the ice-breaker does no t arrive w ith in  fo rty - 
eight hours after readiness to  proceed—not, be i t  
marked, after receipt o f notice—the charterers 
are responsible fo r the delay. I t  is v ita l, therefore, 
th a t the charterers should stipulate tha t the notice 
should be given in  tim e  fo r the ice-breaker to  get 
to  the ship and no t to  keep her waiting. So tha t 
both upon the language used and upon what seems 
to  me to  be the reasonable business o f the m atter 
I  th in k  i t  is p la in  th a t the notice which is provided 
fo r by  clause 35 is a notice which is to  be given 
before the arriva l o f the ship a t the ice edge and, 
as I  say, a notice which shall enable the ice-breaker 
assistance to  be provided a t or about the tim e, at 
a ll events w ith in  48 hours o f the tim e, when she 
w il l  arrive there. Such notice, in  m y v iew , was given 
by the telegram o f the 23rd Dec. to  which I  have 
already referred.

Then a number o f points are taken which have 
a ll been dealt w ith  in  one form  or another pa rtly  
by Roche, J., and p a rtly  by the Court o f Appeal 
in  deciding two other eases— Anastasia (Owners) v. 
Ugleexport Charkow (ante, p. 360 ; 148 L . T . Rep. 
139; 149 L . T . Rep. 342), Akties. Dampskibs. 
Heimdal v . Russian Wood Agency (ante, p. 362 ; 
148 L . T . Rep. 140 ; 149 L . T. Rep. 343)— of a 
s im ilar nature which have already arisen and 
also by the Court o f Appeal in  an in terlocutory 
application to  them  in  the present case. One of 
these points is th a t upon the true construction of 
clause 35, i f  the charterers provide an ice-breaker 
to  meet the ship upon her a rriva l a t the ice edge, 
th a t is a ll they have to  do, notw ithstanding th a t 
the ice-breaker may im m ediate ly sail away again 
and leave th is  unfortunate ship unable to  get any 
nearer to  the port. That already has been decided 
in  the sense o f saying th a t th a t is not the true 
construction o f th is  charter-party. I t  is then said 
th a t the charterers are to  provide ice-breakers which 
w ill do th e ir best to  enable the ship to  enter and 
to  leave the port. I  th in k  th a t can be answered 
in  a sentence by  saying th a t th a t is not what 
clause 35 says. Clause 35 says th a t they are to 
supply a steamer w ith  ice-breaker assistance to  
enable her to  enter or leave, no t to  t r y  to  enable her 
to  enter or leave bu t to  do so. That po in t, I  th in k , 
is also covered by  previous decisions. The next 
po in t has also, I  th in k , been decided against the 
defendants, and th a t is th a t when you speak of 
entering or leaving the po rt o f loading the agree
ment is confined to  fac ilita tin g  the entry o f a ship 
which has already arrived a t the confines o f the 
po rt o f loading itse lf, and when i t  refers to  the 
leaving o f the ship i t  also refers to  th a t po in t, so 
th a t no obligation arises to  provide ice-breaker 
assistance u n t il the ship has presented herself 
somewhere w ith in  what is stated to  be the actual 
lim its  o f the po rt o f Leningrad, th a t is to say, the 
boundaries stated in  the extract from  the code of 
rules and regulations relating to  th a t port. I t  
seems to  me, again, th a t clause 35 p la in ly  con
templates th a t the ice edge and the boundaries of 
the mercantile po rt o f Leningrad may not coincide 
a t a ll. The obligation to  render assistance is said 
to  arise not w ith in  forty-e ight hours o f the steamer s 
a rriva l a t the boundary o f the po rt bu t w ith in  
forty-eight, hours o f its  a rriva l a t the ice edge, and 
i f  i t  is seriously contended, as I  gather i t  s t i l l  to  be, 
th a t mercantile people have agreed th a t the obliga
tion  to  render ice-breaker assistance to  enter an ice
bound po rt which i t  is known cannot be approached
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w ith in  many, many mileB w ithou t the assistance of 
ice-breakers, i f  i t  is argued th a t th a t assistance is 
to  be confined to  the mercantile lim its  o f the port, 
a ll I  can say is th a t i t  does not sound lik e  business.
I t  would involve the ship either being an ice-breaker 
herself or th a t she should bring her own ice-breaker 
across and use i t  to  enable her to  get v4 th in  the 
commercial lim its  o f the po rt and keep her there 
while she is being loaded in  order to  take her back 
again. I  find  i t  very d ifficu lt to  take a po in t o f 
th a t k in d  seriously at a ll.

Then I  th in k  i t  is also contended th a t the words 
“  i ce edge ”  in  clause 35 mean either the ice edge 
a t the commercial boundary o f the po rt or the edge 
o f w hat is called the stationary ice. Here, I  th in k ,
I  m ust say a word or two about the expressions 
used in  re lation to  the ice which you may expect 
to  find  in  the G ulf o f F in land during a w in ter season. 
One sees shore ice spoken of, which is ice which is 
frozen on to  the shore, and. shore ice m ay extend 
out in to  the gu lf from  both shores u n t il the whole 
th ing  is completely frozen over and you get a fast 
covering o f ice from  shore to  shore across tha t 
portion o f the gulf. That is spoken o f as stationary 
ice and tha t condition, speaking qu ite broadly, 
extends more and more to  the westward as the 
w inter goes on. A  passage through the stationary 
ice is fa ir ly  safe because when the ice-breaker has 
broken a channel, the ice being stationary, the 
channel remains as i t  is broken and a ll th a t a ship 
has to  do in  order to  go through the channel broken 
by the ice-breaker is to  push aside the floating 
masses o f broken ice which the ice-breaker has le ft 
behind it .  In  such a passage i t  seems clear to  me 
upon the evidence th a t the l ia b il ity  o f the ship to 
damage is not a very great one, provided, o f course, 
tha t she does not t r y  to  do i t  a t too high a speed, 
and provided, o f course, th a t she goes through before 
the channel has frozen up again.

Beyond the stationary ice one comes to  a region 
where the sea has got large masses o f ice, which are 
not attached to  the shore or to  each other, floating 
about, sometimes w ith  considerable spaces o f water 
between them and sometimes w ith  practica lly  none 
or none a t a ll, because i f  the w ind acts upon these 
floating masses i t  packs them  up in to  what is spoken 
o f as pack ice. A  passage through ice o f th a t 
description m ay be very dangerous indeed, because 
the m oving masses o f ice, acting under the pressure 
of w ind or current, m ay produce enormous pressures 
and may crush in  the sides of, or otherwise damage, 
ships which are try in g  to  get through. Also, in  
ice o f th is  description an ice-breaker may break a 
channel which very soon is squeezed up again by 
the pressure o f the surrounding pack ice and there
fore a channel through which the ord inary ship 
cannot force itse lf w ith  its  own power, and i f  i t  is 
le ft i t  m ay find  itse lf being squeezed and damaged 
by the packing ice.

Further out beyond th a t one comes to  what is 
called the slush ice, th a t is to  say, ice which has 
been ground, I  th in k , to  use the language o f the 
captain o f the Ermdk, by the action o f the waves 
in to  a sort o f powdery slushy condition, and through 
tha t any ship can propel herself w ith  her own power, 
and th a t is regarded as open water. I t  is p la in  
upon reading the logs o f these ice-breakers th a t the 
ice edge which they a ll refer to  is th a t position 
where the ordinary ship can proceed w ithou t ice
breaker assistance. The geographical position o f i t  
may vary, and I  th in k  one finds in  one case th a t i t  
varies in  the course o f two or three days as much 
as e ighty miles and its  position a t any moment 
must depend upon the temperature and the force 
and direction o f winds and currents. I t  cannot be 
predicated bu t can on ly be discovered by  going

to  look fo r it .  That, in  m y view, is the meaning 
which in  th is  contract is to  be a ttribu ted  to  the 
expression “  ice edge.”  , . ,

Now, the next po in t th a t is taken by the defend
ants is th a t there was no ob ligation to  provide ice
breaker assistance fo r the outward voyage, again 
because no proper notice o f readiness to  proceed 
was given. I  need not repeat the reasons fo r which 
I  th in k  th a t the notice given on the 15th Jan. to  
the harbour-master was ample notice, even i f  
any fu rther notice was necessary beyond the fact 
th a t th is  ship was ly in g  there in  the harbour 
obviously w a iting  to  go to  sea. Therefore, in  m y 
view, the defendants were under obligation to  
provide ice-breaker assistance. _

I t  is no t very easy to  define w hat ice-breaker 
assistance means, and i t  is said on the part o f the 
defendants th a t a ll i t  means is th is. I t  was well 
known to  the parties th a t there was what was 
called an ice-breaking campaign or an ice campaign 
conducted by  the harbour authorities o f Leningrad 
in  the endeavour to  enable ships to  enter and leave 
th a t po rt during the w inter, and a ll i t  meant was 
th a t the defendants would see th a t the p la in tiffs  
ship had got the advantage o f those ice-breakers. 
I t  seems to  me th a t something a l i t t le  more personal 
and definite must be meant by th is  clause ; fo r one 
reason, i t  is said in  clause 35 th a t the ice-breaker 
assistance is to  be rendered w ith in  fo rty-e ight hours 
o f the vessel’s a rriv ing  a t the ice edge.  ̂ That is a 
contract to  have ice-breakers there or an ice-breaker 
there a t a ll events in  relation to  th is  particu lar 
vessel and a t a tim e fixed by  her, and i t  seems to  
me th a t th a t is quite inconsistent w ith  the sugges
tio n  th a t th is  contract on ly meant th a t the ship 
should have the benefit o f the ice-breaking th a t 
happened to  be going on in  the G u lf o f F in land at 
the tim e. I t  is quite p la in  from  the evidence tha t 
has been given before me and a perusal o f the logs 
o f these ice-breakers th a t there was nothing like  a 
regular service under which an ice-breaker could be 
expected to  arrive a t the ice edge once every fo rty - 
eight hours. On the contrary, the a rriva l o f the 
ice-breakers a t the ice edge was sometimes days and 
days after the last appearance o f an ice-breaker a t
th a t po in t. .

I  th in k  th a t the true construction o f th is  clause 
means th a t th is  ship shall have the attention o f an 
ice-breaker which w il l  enable her to  enter and to  
leave the port. L ike  Roche, J., I  do not decide 
tha t i t  is essential th a t every ship should have its  
ice-breaker. I  have to  deal w ith  th is  contract 
which is made between these p la in tiffs  and the 
defendants, and w h ils t I  m ust not be understood 
as deciding th a t the contract has not been unfilled 
i f  the ice-breaker which is attending to  the vessel 
does a t the same tim e  attend to  another vessel, 1 
do not th in k  th a t th is  contract is fu lfilled  i f  by 
reason o f the presence o f another vessel the ice
breaker leaves th is  one or delays the passage o f th is  
one through the ice in  order to  devote its  attention 
to  the needs o f some other vessel. Therefore, i t  
seems to  me impossible to  contend th a t there were 
not times a t which the defendants were not fu lf illin g  
the ir contract in  regard to  the provision o f ice
breaker assistance to  th is  ship.

B u t then i t  is said tha t tha t does not involve a 
breach o f con tra c t; i t  on ly involves a payment o f 
more damages. Again, in  m y view, i f  th a t had 
been the in tention o f the contract the language o f 
i t  would have been different. I  cannot read th is  
charter-party as amounting to  an agreement th a t 
the defendants shall have the r ig h t to  keep th is  
ship in  the ice as long as they choose provided they 
pay demurrage fo r the tim e during which they so 
keep her. I  th in k  i t  would require express language
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to  involve such a r ig h t in  a case o f th is  k ind  where 
i t  was contemplated, and must have been contem
plated, th a t the ship would be m aking a passage 
through ice and where the fact th a t she was le ft 
unattended must, i f  the ice was no t stationary, 
involve her in  exposure to  risks o f damage fo r much 
longer periods than she otherwise would have been 
and m igh t expose her to  risks o f being crushed by 
the ice, when, i f  she had an ice-breaker devoting its  
a tten tion  to  her, the presence o f th a t ice-breaker 
w ith  its  capacity to  break the ice m igh t prevent any 
damage a t a ll.

So m y view is th a t i t  being adm itted, firs t o f a ll, 
th a t there was a tim e from  the 19th Jan. to  the 
6 th  March when th is  ship was ly in g  unattended 
in  the ice and, secondly, when i t  is p la in  th a t 
there were long periods when, owing to  the fact 
th a t there were more ships than the ice-breakers 
available could get through the ice in  one bunch, 
i f  I  may use the expression, the p la in tiffs ’ ship had 
to  w a it, and sometimes w a it fo r many hours, while 
other ships were taken on and while the ice-breaker 
was then breaking a way back to  the p la in tiffs ’ 
ship, i t  seems to  me to  keep the ship in  th a t way 
amounted to  a breach o f contract. I t  seems to  me 
also, and th is  m ay be more d irec tly  m aterial to  the 
po in t th a t I  have to  decide, th a t under th is  contract 
the obligation o f the defendants is to  provide an 
ice-breaker which w i l l  prevent the ship from  being 
damaged in  the ice. I  do no t suppose i t  is neces
sary to  deal w ith  questions o f act o f God which 
m ig h t prevent any human means o f saving a ship 
from  damage by pressure in  the ice, bu t in  so fa r 
as i t  is open to  the ice-breaker, i f  i t  gives its  fu ll 
a tten tion  to  the ship, to  keep i t  from  damage, i t  
seems to  me th a t under th is  contract i t  should do 
so ; and where i t  appears th a t the ship has been 
le ft, and le ft in  ice which is packing and under 
compression, i f  i t  appears th a t damage is suffered 
by the ship while so le ft, i t  seems to  me th a t tha t 
is damage which arises from  a breach o f contract 
by the defendants and as such has to  be pa id for 
b y  them.

Now, is there any evidence o f any such damage 
here ? I  th in k  i t  is p la in  th a t there is one case 
o f such damage, and th a t is the damage to  the 
rudder and the steering engine. I t  was said tha t 
the stempost was also affected—th a t can easily be 
seen— on the 24th or 25th March, bu t there you 
have a case in  which th is  ship, having been con
voyed up to  a po in t, is le ft in  ice which is working 
under compression and packing together while the 
Ermak goes away w ith  the Truvor to  Reval and 
the ship is le ft unattended fo r about a day and a 
half. The captain says th a t while she was so 
unattended there were s ix  or seven screws, as he 
called them, th a t is to  say, periods o f great ice 
pressure, and th a t whereas his rudder and steering 
apparatus were a ll r ig h t before th a t happened, after 
i t  happened they would not work. I t  seems to  me 
upon th a t m atter, which is to  some extent confirmed 
by  the fact th a t in  the Ermak’s log is recorded a 
com pla int which the captain made the next morning 
when the Ermak came alongside her, tha t there is 
evidence to  show th a t th a t was damage which was 
occasioned during the tim e when th is  vessel was 
le ft as she ought not to  have been le ft in  the ice 
which was pressing upon her and w ithou t the 
assistance o f any ice-breaker to  protect her from  
damage during th a t tim e.

I  therefore find  upon th is  po in t th a t I  am satisfied 
th a t there was a breach o f contract and th a t some 
damage has arisen from  it .  I t  seems to  me, who
ever has to  decide the quantum o f damage which 
the Fagerstrand suffered in  the ice fo r which the 
defendants are liable, th a t he w il l  have to  look to

see whether the p la in tiffs  can prove to  his satisfac
tio n  th a t she d id  receive damage while the ship 
was being le ft w ithou t th a t ice-breaker assistance 
which the defendants were under obligation to  
provide. I  agree, i f  I  may respectfully say so, w ith  
Roche, J. th a t the ice-breaker assistance had to  be 
continuous, and th a t when i t  was w ithdrawn in 
order to  assist other ships fo r any reason there was 
a breach o f contract.

I t  is also contended by  the p la in tiffs  th a t they 
are en titled  to  say th a t there was delay and breach 
o f contract in  not ge tting the Fagerstrand out o f the 
ice in  January, and th a t by reason o f th a t breach of 
contract she was exposed to  worse conditions of 
ice when she d id  go out in  March. I  th in k  i t  is 
r ig h t th a t I  should say th is  w ith  regard to  tha t. 
I  am not satisfied th a t there was any more danger 
to  her when she d id  go out than there would have 
been i f  she had gone out in  January, and I  base 
m yself in  saying th is  largely upon the evidence tha t 
was given by Captain Ponomareff o f the ice-breaker 
Ermak. He was quite prepared to  adm it th a t the 
conditions fo r pa rt o f the distance in  January were 
better than the conditions fo r th a t pa rt o f the 
distance in  March, bu t he said th a t whereas in 
March one pa rt o f the voyage was dangerous, in  
January the other pa rt was ju s t as bad, and he did  
say in  re-examination tha t in  his view the passage 
in  January would have been more dangerous for 
th is  vessel than the passage in  March. T ha t being 
so, i t  does not seem to  me th a t i t  is very m aterial 
fo r me to  consider whether what happened would 
have been enough to  enable the p la in tiffs  to  reinforce 
the ir c la im  fo r damages against the defendants by 
re lying upon the fact th a t they m ight have got 
away, i f  the contract had not been broken, before 
the end o f January, whereas in  fact they d id  not 
get away u n t il nearly the end o f March. I t  is 
contended by Mr. Stranger fo r the defendants tha t 
even i f  there was a greater danger, s t i l l  i t  makes 
no difference to  the lia b ility .  I t  m ight be interest
ing to  discuss the question i f  I  were satisfied tha t 
th is  ship was exposed to  any more danger in  March 
than she would have been in  January, but, as I  say, 
I  am no t satisfied th a t there is any m aterial 
difference, and therefore I  deal no fu rthe r w ith  th is 
po in t.

The next m atter w ith  which I  have to  deal is the 
question o f dead freight. The position w ith  regard 
to  th a t is th a t I  have evidence th a t on a va rie ty  of 
previous voyages th is  ship carried cargoes o f wood 
o f about 570 to  580 and 590 standards, whereas 
on th is  particu lar voyage a ll th a t she carried was 
500 ; and i t  is said th a t the reason why she could 
not carry any more was th a t on th is  particular 
occasion the sawn wood th a t was tendered was 
wood which was covered to  a great extent w ith  
snow and ice and the result was th a t much less of 
i t  than usual could be got in to  the holds. On the 
other hand, i t  is contended th a t you can see from  
the evidence o f the master th a t the loading was 
stopped because the ship began to  take a lis t  and 
not fo r any other reason a t a ll.

I  th in k  i t  is necessary to  look fo r a moment at 
the evidence o f the master and o f the mate to  see 
what i t  rea lly  amounts to. I  th in k , w ithou t 
reading the passage again to  which Mr. Le Quesne 
referred me in  his argument, i t  m ay be summed up 
in  th is  way. The master says th a t he could not 
take in  so great a measurement o f wood as he was 
accustomed to  do because w ith  the wood there 
came in  snow and ice. I t  was suggested tha t 
some o f th is  snow came through the hatches because 
i t  was snowing w hile the cargo was being loaded. 
I  daresay i t  m ay be so, bu t there is nothing to 
convince me th a t the snow and ice to  which the
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captain refers as being th a t which prevented h im  
getting as much wood in to  th is  ship as he otherwise 
would have done was such as fe ll in  through the 
hatchways while the ship was loading. I t  is 
p la in , I  th in k , th a t what he is referring to  is 
an accumulation o f snow and ice which had 
adhered to  th is  cargo while i t  was w a iting  to  be 
p u t on board.

Another po in t th a t is taken is th is. I t  is quite 
p la in  th a t where you have sawn boards you do 
not as a rule find th a t the ship can stow as many 
standards as i f  the cargo was deals and battens, 
and i t  is said th a t is not on ly  common knowledge 
bu t i t  is dealt w ith  in  th is  particu lar charter-party, 
as I  have already mentioned, by allow ing fo r extra 
fre ight fo r boards over one-third o f the to ta l o f the 
cargo.

I t  is also said th a t there is no evidence th a t th is  
ship could carry more than the 500 standards of 
boards, and th a t th is  cargo was practica lly  a ll, i f  
not entirely, a cargo o f boards. I t  seems to  me 
tha t the answer to  th a t is contained in  the evidence. 
There is nothing to  challenge the evidence o f the 
captain th a t i t  was the presence o f th is  snow and 
ice adhering to  the cargo which was offered to  h im  
which prevented h im  tak ing as much as he other
wise would. No evidence was called by the 
defendants to  contradict tha t, and they must have 
people from  whom they could have got evidence to  
contradict the captain i f  they had so desired and 
i f  the evidence was forthcoming ; bu t here I  have 
the uncontradicted evidence th a t th is  was the 
position, and I  find nothing in  the logs or in  the 
cross-examination o f the captain to  lead me to 
favour the suggestion made, which was th a t th is  
was a normal cargo o f boards and tha t i f  there was 
anything in  the m atter o f snow which prevented 
more being p u t on board, th a t snow was snow 
which came down through the hatchways because 
the captain d id  not stop the loading when the 
snow came down, and I  cannot find  it .

I t  seems to  me th a t the p la in tiffs  are entitled to 
succeed upon the ir cla im  fo r dead freight. I t  is 
adm itted th a t they are bound to  give some credit 
in  respect o f th a t claim  fo r the amount o f expense 
to  which they would have been pu t in  loading 
and discharging the extra number o f standards, 
bu t i t  is contended th a t th a t is not the to ta l th a t 
they are entitled to  claim. I t  is said : “  N o t 
only are you going to  save the loading expenses 
and discharging expenses o f the extra standards 
which you say you could have loaded, bu t there 
is also the tim e which i t  would have taken you to 
load them  and the tim e which i t  would have taken 
you to  discharge them, you have saved tha t.”  
W ith  regard to  th a t i t  seems to  me, there being no 
au thority  th a t I  know o f in  which th is  question 
o f tim e has been taken in to  account in  favour o f a 
charterer who has got to  pay dead freight, and 
approaching the m atter as though i t  was a new 
Point altogether, the simple answer to  i t  in  the 
present case w ith  regard to  the tim e saved in 
loading is th is , th a t upon the facts o f th is  case the 
ship obviously made nothing out o f the tim e which 
she was saved in  loading th is  cargo. She had 
finished loading on the 19th Jan. Supposing i t  
bad taken her another ten days to  load i t  she 
would s t i l l  have been ready to  get out by the 
81h March, which was the day on which she was 
taken in  charge o f to  be taken out o f the ice, and 
j t  cannot possibly be said th a t she made or could 
have made any p ro fit in  respect o f being now saved 
the extra tim e which those eighty standards would 
have taken to  load.

Then w ith  regard to  discharging m y view is 
th is. J f i t  could be shown by  a charterer th a t the

ship had in  fact made some p ro fit or had got some 
ro flt out o f days which she would otherwise have 
een spending in  unloading cargo upon which dead 

fre ight was claimed, he m ight be entitled to  claim 
it ,  bu t I  cannot th in k  tha t, i t  being a question of 
a man in  breach o f his contract try in g  to  minimise 
the damages, he can minimise those damages by 
saying : ”  Y ou have had th is  ship,”  w ithou t going 
on to  say, “  and you could have made some money 
out o f her.”  I f  he could po in t out th a t the ship
owner could have used the ship to  some advantage 
and had used her to  some advantage by  reason of 
getting those three extra days, then something 
m ight be said fo r i t ,  bu t merely, as was suggested 
here, to  make a calculation o f the amount o f p ro fit 
th a t the ship earns in  a year and say : “  Because 
you have got your ship back three days sooner 
than you would have done i f  I  had loaded th is  
cargo, therefore you ought to  allow me in  damages 
a deduction o f three days’ profits off what I  have 
to  pay fo r dead fre igh t,”  seems to  me to  be not 
on ly new in  a case o f assessing damages by way of 
dead fre ight o f a ship bu t a new princip le in  any 
case o f breach o f contract.

For these reasons i t  seems to  me th a t the amount 
claimed in  respect o f the dead fre ight in  par. 2 of 
the points o f cla im  is correct. The net result 
o f i t  a ll is th a t I  th in k  the p la in tiffs  should have 
judgm ent fo r the 150/. Os. 5d. which they cla im  for 
dead fre ig h t ; and w ith  regard to  the rest, what I  
suggest is, tha t counsel should subm it to  me the 
form  o f declaration which they desire me to  make.

N o t e .—The judgment as fina lly  approved by 
his Lordship was in  the fo llow ing terms : ‘ ‘ Judg
ment fo r the p la in tiffs  fo r 150/. Os. 5d. in  respect of 
dead fre ight w ith  a declaration th a t damage was 
done to  the Fagerstrand by  the defendants breach 
o f clause 35 o f the charter-party dated the 15th Dec. 
1930, w ith  the costs o f the action. The amount 
o f the damages to  be assessed by a special referee 
to  be agreed between the parties w ith in  fourteen 
days, or, fa ilin g  agreement, such a referee to  be 
appointed by the court. L ib e rty  to  apply.”

Solicitors fo r the p la in tiffs , Botterell and Roche.
Solicitors fo r the defendants, Middleton, Lewis, 

and Clarke.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

M a y  11, 12, 15 and  16, 1933.

( B e fo r e  L a n g t o n , J .)

The K ite , (a)

C ollis ion— R iver Thames— Barge in  tow o f tug 
— C ollis ion  between barge and abutment o f 
Cannon-street R a ilw ay  Bridge— Damage to 
cargo— A ction  against owners o f tug— N e g li
gence by servants o f owners o f barge alleged by 
defendants— Onus o f proof.

Contract— N o t liable fo r  negligence— “  Persons 
supp ly ing  tugs or barges to the company to 
enable i t  to f u l f i l  its  contracts shall in c u r no 
greater lia b il ity  to company's customers than  
that o f the company hereunder ” — Negligence 
o f a sub-contractor— A u th o rity  to contract upon

(a) Reported b y  Geo ffrey  H utchinson-, Esq., Barrister- 
a t-Law.
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terms that negligence shall be excepted— A ction  
o f tort against sub-contractor— Construction—  
London Lighterage Clause.

The p la in t if fs , owners o f cargo laden upon the 
barge B . claimed damages fro m  the defendants, 
the owners o f the tug K .  fo r  in ju r y  sustained by 
the ir goods by reason o f the B . having come 
in to  collis ion w ith  the abutment o f Cannon- 
street R a ilw ay  B ridge w h ils t being towed by the
K .  The defendants alleged that the collis ion  
was caused by the fa ilu re  o f the lighterman on 
board the B .  (who was not the servant o f the 
defendants) to make p rope rly  fa s t the breast 
rope by which the B . was secured to the barge 
which was being towed alongside her.

H e ld , that the defendants having shown that the 
m ishap was capable o f being satisfactorily  
accounted fo r  by an explanation which was no 
less probable than negligence o f those in  charge 
o f the tug, the onus o f p ro o f shifted back to the 
p la in t if fs , and that the p la in t if fs  fa ile d  to show 
that the negligence o f the defendants' servants 
was the cause o f the damage.

The dictum  o f L o rd  D uned in  in  B a lla rd  v. N o rth  
B r it is h  R a ilw a y  Com pany (1923, S.C. (H .L .) 
43, 54) considered and followed.

The p la in t if fs ' cargo was being carried in  the B . 
in  pursuance o f a contract made between the 
p la in t if fs  and a f irm  o f wharfingers, by the 
terms o f which the wharfingers were not liable  
fo r  the negligence o f the ir servants. The 
contract fu rth e r provided that ‘■'■persons sup
p ly in g  tugs or barges to the company fo r  the 
purpose o f enabling i t  to f u l f i l  its  contracts 
shall in c u r no greater lia b il ity  to the company's 
customers than that o f the company hereunder." 
The wharfingers contracted w ith  a f irm  o f 
lighterers fo r  the carriage o f the p la in t if fs  cargo 
in  the B . The contract between the wharfingers 
and the lighterman was subject to the London  
Lighterage Clause, by the terms o f which i t  is  
expressly stipulated that the person w ith  whom  
the contract is  made shall be the owner o f the 
goods o r h is agent and shall accept fo r  h im self 
and a ll parties interested the terms and condi
tions contained therein. The terms and con
d itions include a condition that the con
tractors shall be at liberty to employ any  
tighter, tug o r vessel belonging to other owners 
or to sublet the whole or any po rtion  o f the 
contract, and in  either event the above terms and  
conditions shall app ly  to such employment or 
subletting and shall be deemed to have been 
agreed to between the goods' owner or customer 
and such other owners or sub-contractors. The 
lighterers contracted w ith  the defendants fo r  
towage by the K .  upon terms that the defendants 
should not be liable fo r  loss or damage caused by 
the negligence o r misconduct o f the ir servants. 
The parties and a ll the other persons concerned 
in  these transactions were accustomed to do 
business w ith  each other, and the course o f 
business fo llowed was generally understood.

H e ld , that, having regard to the fa c t that each 
p a rty  knew what the other was doing, there was

a lim ited  authorisation fro m  f irs t  to last that 
at each step the independent contractor m ight 
reserve that subsequent sub-contractors should 
have the same exemption fro m  negligence that 
the f irs t  contractor had got. The p la in t if fs  could 
not therefore sue in  tort in  respect o f negligence 
fo r  which defendants by the terms o f the ir 
contract could not be made liable.

Damage Action.
The p la in tiffs , who were the owners of the cargo 

laden on board the barge Brooklyn, claimed against 
the defendants, J. P. K n igh t L im ited , owners o f 
the steam tug Kite , fo r damage sustained by the ir 
cargo in  consequence o f the Brooklyn having struck 
the abutment o f Cannon-street R a ilw ay Bridge 
w h ils t being towed by the Kite . The p la in tiffs  
alleged th a t the defendants’ servants in  charge of 
the K ite  were negligent in  fa iling  to  keep a good 
look out and in  fa iling  to  keep the Brooklyn clear 
o f the abutment o f the bridge. I t  was contended 
on behalf o f the p la in tiffs  th a t in  the circumstances 
the onus o f proving th a t those in  charge o f the 
K ite  were not negligent was upon the defendants, 
and Langton, J. a t the close o f the ir case ruled 
th a t there was prim d fade  evidence o f negligence. 
The defendants denied negligence, and called the 
tug  master, whose evidence was tha t, although 
he had not actua lly seen the collision, he had 
seen the Brooklyn and the barge, alongside o f 
which she was made fast, “  flaired out,’ as though 
the breast rope had no t been properly secured. 
I t  was the du ty  o f the lightermen’s servants, and 
not the defendants’ servants, to  make fast the 
breast ropes.

The defendants fu rther contended th a t the 
p la in tiffs  had agreed fo r the conveyance o f the ir 
cargo w ith  Brook’s W harf and B u ll W harf L im ited , 
a firm  o f wharfingers (referred to  in  the judgment 
o f Langton, J. and , in  th is  report as B u ll W harf 
L im ited ), under a contract by the terms o f which 
B u ll W harf L im ited  were not liab le  fo r any loss of 
or damage to  the goods or property caused by  any 
act o f neglect or default o f the company or its  
servants or others fo r whom i t  m ight be responsible. 
I t  was fu rthe r expressly stipulated th a t “ persons 
supplying tugs or barges to  the company to  enable 
i t  to  fu lf il its  contracts shall incur no greater 
l ia b i l ity  to  the company’s customers than th a t of 
the company hereunder.”  In  th e ir tu rn  B u ll s 
W harf L im ited  contracted w ith  Messrs. Wnghtsons, 
a firm  o f lighterers, fo r the carriage o f the p la in tiffs 
cargo in  the barge Brooklyn. The contract between 
B u ll W harf L im ited  and Wrightsons was subject to 
the London Lighterage Clause, the terms o f which 
are as follows :

“  L ondon L ighterage Clause.
“  The rates charged by  us are fo r conveyance 

only, and are exclusive o f dock dues, demurrage, 
disbursements or other charges. They 
quoted upon the express condition th a t tn  
person w ith  whom any contract is made is either 
the owner or authorised agent o f the owner oi 
the goods intended to  be carried, and accepts 
both fo r him self and fo r a ll other parties in ter
ested in  such goods the terms and conditions 
herein contained. The goods are carried only 
owner’s and or customer’s risk, excepting 
arising from  pilferage and th e ft o f 8°°^® h 
board the barge w h ils t in  course o f trans it, sue 
lo»s or damage being lim ite d  to  201. per packag 
and not exceeding 501. per ton. Save as afore
said, we w il l  not be liable fo r any loss or damag 
to  goods entrusted to  us fo r lighterage or fo r any
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loss or damage or expense occasioned to  the 
owners o f the goods or to  the customers howso
ever, whensoever or wheresoever, such loss or 
damage or expense be occasioned, and whether 
or not such loss, damage or expense be occasioned 
b y  any negligence, wrongful act or default of 
our servants or agents, or other persons fo r whose 
acts we m ight otherwise be liable, or be occasioned 
by  any delay or fa ilure in  collecting, carrying or 
delivering the goods, and although the barge may 
fo r any reason have deviated or departed from  
the intended trans it w ith  the goods, and although 
the goods m ay have been loaded in  the barge 
w ith  other goods. We w il l  not be liable to  
contribute in  general average. We w il l  not be 
responsible fo r any consequences arising from  
strikes, lock-outs or other labour difficulties. 
We are to  be at lib e rty  to  employ any lighter, 
tug  or vessel belonging to  other owners, or to 
sublet the whole or any portion o f the contract, 
and in  either event the above terms and condi
tions shall apply to such employment or sub
le ttin g  and shall be deemed to  have been agreed 
to  between the goods owner or customer and 
such other owners or sub-contractors.”
Messrs. Wrightsons, who d id  no t supply tugs, 

contracted w ith  the defendants to  perform  the 
towage w ith  the tug  K ite  upon terms th a t the 
defendants were not liab le  fo r damage caused by 
the negligence o f those in  charge o f the Kite.

A ll the parties had done business together fo r 
m any years, and the course o f business between 
them was w e ll known.

A t the t r ia l Langton, J. ruled th a t i t  being 
adm itted th a t the barge was brought in to  collision 
w ith  the bridge, there was a prim d facie case of 
negligence. The defendants thereupon called the 
master who was in  charge o f the tug  at the tim e. 
He stated th a t he looked round as he was coming 
fo r the arch and found his craft in  line  fo r the arch, 
everyth ing in  order as i t  should be to  go through 
the arch. He then heard the knock o f the barge 
against the bridge and the noise o f shouting, and 
when he looked round he saw the barges “  flaired 
nu t.”  H is  explanation o f the collision was tha t 
the breast rope by which the Brooklyn was secured 
to the barge which was being towed alongside her 
had not been properly made fast.

Le Quesne, K.C. and Naisby for the p la in tiffs .—  
Primd, facie, the defendants are liable fo r the 
collision. They have failed to  discharge the 
burden which rested upon them o f displacing the 
Primd facie case o f negligence made by the p la in tiffs. 
The defendants are not en titled to  re ly upon any 
° f  the exemptions contained in  any o f the various 
contracts, for they were not pa rty  to  any contract 
w ith  the p la in tiffs. As regards the “  B u ll W h a rf”  
clause, they d id  not supply the tug  to  the B u ll 
W harf Company, bu t to  Wrightsons, and the 
clause has therefore no application. Elder, Dempster 
and Co. v . Paterson, Zochonis and Co. (16 Asp. Mar. 
Law Cas. 351 ; 131 L . T . Rep. 449; (1924) 
A. C. 522) is distinguishable. In  any ease, the 
‘ B u ll W h a rf”  clause does not give an exemption 

from lia b ility ,  bu t merely provides fo r lim ita tio n  
ln accordance w ith  the Merchant Shipping Acts 
and the London Lighterage clause. [Reference 
"as also made to  Mersey Shipping and Transport 
Lo. v. Rea Lim ited  (1925, 2 L I. L . Rep. 375) and 
The Winkfield, 9 Asp. Mar. Law Cas. 259 ; 85 L. 
T - Rep. 668 ; (1902) P. 42).]

Trapnell, K.C. and W ilfr id  Lewis fo r the defend
ants— The defendants sufficiently discharge the 
enus o f proving th a t the collision was not caused

by the ir negligence, which the fact o f the collision 
no doubt imposes upon them, by showing tha t the 
accident may be due to  some no less probable cause. 
This they have done : (see The Waalstrom, 1923, 
17 L I. L . Rep. 53 ; The Paludina, 16 Asp. Mar. 
Law Cas. 453; 132 L . T . Rep. 724; (1925) P. 40; 
see also Ballard  v. North B ritish  Railway Company, 
1923, S. C-. (H . L .) 43, fo r observations o f Lord 
Dunedin a t p. 54 ; Langham v. Wellingborough 
School Governors, 147 L . T. Rep. 91 ; Wakelin 
v. London and South Western Railway Company, 
12 App. Cas. 41 ; 55 L . T. Rep. 709). I f  the 
defendants were in  fact negligent, they are pro
tected against l ia b il ity  by the terms o f the ir 
contract. The p la in tiffs  cannot escape from  
the exceptions in  the contract by fram ing the ir 
action in  to r t  : (see Elder, Dempster and Co. v. 
Paterson, Zochonis and Co., sup .; Barratt v. Great 
Northern Railway Company, 20 Times L . Rep. 175 ; 
H a ll v. North Eastern Railway, 1875, 33 L . T. Rep. 
306 ; L . Rep. 10, Q. B . 437). The defendants contend 
tha t the B u ll W harf Company, as agents fo r the 
p la in tiffs, made an agreement w ith  Wrightsons, 
who in  tu rn  contracted w ith  them upon terms which 
are universal on the river, and well known to  a ll 
the parties concerned, namely, the London L igh te r
age Clause. The defendants are in  any case entitled 
to  the protection o f the B u ll W harf clause.

Le Quesne, K.C. replied and referred to  Armour 
v. Tarbard (37 Times L . Rep. 208) and Lynch 
Bros. v. Edwards and Fase (15 Asp. Mar. Law Cas. 
208 ; 125 L . T . Rep. 187).

Cur. adv. vult.

M ay  16, 1933.—Langton, J.—This case is o f no 
l i t t le  interest and a t one tim e i t  seemed to  me 
to  be possibly a case o f some importance. Had I  
arrived at a conclusion which I  was, a t one time, 
minded to  do, upon the facts, i t  would, I  th ink , 
have given rise to  what is certainly, in  its  present 
form, a novel po in t o f law about which, in  the 
circumstances, as I  am now going to  find them, 
does not rea lly arise. However, as the m atter 
has been argued so fu lly  before me, and as I  must 
consider the possib ility  th a t I  may be wrong in the 
conclusion a t which I  have now arrived on the 
facts, I  th in k  i t  is wise and fa ir  to  the parties tha t 
I  should express m y view on a ll the matters which 
have been raised.

The relevant facts adm it, I  th in k , o f being stated 
concisely, and they are these : The pla in tiffs are 
the owners o f certain perishable goods— th a t is to 
say, perishable when in  contact w ith  water— 
namely, tea, cocoa, and rubber. Their goods on 
the 5th Feb. 1932 were on board a barge called the 
Brooklyn, which was in  tow  o f the tug  Kite. The 
K ite  towed the Brooklyn up between bridges w ith  
these goods on board the Brooklyn, and the Brooklyn 
came in to  collision w ith  the northern abutment of 
the northernmost arch o f the Cannon-street Railway 
Bridge. In  consequence o f th is  collision the goods 
were damaged.

The p la in tiffs , the owners o f the goods, are suing
J. P. K n ig h t L im ited , the owners o f the Kite, and, 
as w il l  be seen by a glance a t the pleadings, they 
pu t the ir case in  the least possible number o f words 
and la y  i t  entire ly in  to r t.  Those, I  th in k , are a ll, 
so to  speak, the actual relevant facts—a very 
small series o f facts— concerned w ith  a short and 
concise claim.

B u t in  order tha t the case may be fu lly  under
stood, and fo r the purpose o f the argument tha t 
has taken place here, i t  is necessary to  examine 
w ith  quite unusual care the whole series o f events 
by which the business o f the carriage o f these goods
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in  the barge Brooklyn came to  be effected. The 
p la in tiffs  are a company— I  th in k  the ir proper 
style and t i t le  is the Rajawella Produce Company 
L im ited— and they have been accustomed to  carry 
on business in  the C ity  o f London fo r a very large 
number o f years. Indeed, I  m ay shorten th is  
m atter by saying th a t a ll the dramatis persona; in  
th is  occurrence have known each other, and done 
business w ith  each other, fo r periods which are 
either proved or adm itted before me, fo r periods 
varying between tw enty years as a m in im um  and,
I  th in k , f i f ty  years as” a possible maximum. So 
th a t each knows the other very we ll, and each is 
perfectly fam ilia r w ith  both the manner and, 
indeed, the details in  which the other does business.

The firs t document o f importance is the docu
ment which sets out how, and under what con
ditions, the p la in tiffs  entrusted the ir goods to  the 
wharfingers. The wharfingers in  the case are 
Messrs. Brooks W harf and B u ll W harf L im ited . 
There was no w ritten  contract in  the case, bu t i t  
is not fo r a moment denied, on behalf o f the defend
ants, th a t Messrs. Brooks W harf and B u ll W harf 
L im ite d  do the ir business, and have been accus
tomed to  do the ir business, fo r a long term  o f years 
under the conditions o f a certain clause. The 
clause, so fa r as i t  is relevant to  the case, is as 
follows. For the purpose o f easy distinction I  w ill 
ca ll the various sentences and paragraphs in  the 
clause by numbers which do not appear in  the 
clause. Par. 1 is in  general terms, and i t  is not 
necessary to  recite it .  Par. 2— a somewhat strange 
paragraph— is in  these terms : ”  The Merchant
Shipping Acts 1894 to  1921, and the London 
Lighterage Clause respectively l im it  the lia b ility  
o f a lighterman fo r loss or damage to  goods carried 
by lighter, barge or like  vessel, and the company 
in  respect o f such goods shall in  no case be liable 
to  a greater extent than may be in  fact recoverable 
from  the owner o f such vessel.”  That is par. 2. 
Par. 3 goes on : “  Save in  any such case as afore
said the company shall not be liable fo r loss, deten
tion , damage or in ju ry  o f or to  the goods or 
property, howsoever and whensoever caused and 
o f what k ind  soever. In  particu lar and w ithou t 
prejudice to  the foregoing, the company shall not 
be liable fo r consequences o f lockouts, strikes, and 
labour difficulties, or fo r any act, neglect or default 
o f the company or its  servants or others fo r whom 
i t  m ight be responsible, or fo r unfitness or 
unseaworthiness o f any barge or tug  on loading or 
commencement o f the voyage or otherwise, or fo r 
unfitness or breakdown o f machinery, appliance, 
store or refrigeration, or fo r deviation o f craft.”  
Then par. 4 : “  Persons supplying tugs or barges 
to  the company to  enable i t  to  fu lf il its  contracts 
shall incur no greater l ia b il ity  to  the company’s 
customers than tha t o f the company hereunder.”  
That is a paragraph to  which I  shall have to  return ; 
i t  has been the subject o f much debate in  th is  case. 
B u t i t  is m ateria l to  observe in  passing, th a t i t  does 
convey to  anybody dealing w ith  Messrs. Brooks 
W harf and B u ll W harf L im ited  th a t the company 
may call in  the a id  o f tugs or barges which are 
not the ir own property in  order to  fu lf il the ir con
tracts. I t  is not surprising to  learn in  view o f th a t 
paragraph, specially inserted in  the clause, th a t the 
next stage o f the business was th a t Messrs. Brooks 
W harf and B u ll W harf made a contract w ith  Messrs. 
W rightson and Son L im ited , well-known lighterers 
on the rive r, fo r the transport o f these goods, 
in  a barge belonging to  Messrs. W rightson. Messrs. 
W rightson have been accustomed to  work— again 
to  the knowledge o f a ll parties in  th is  case— under 
the London Lighterage Clause. That clause is so 
well known th a t i t  is unnecessary fo r me to  recite i t

here, bu t there are two portions o f i t  which I  th in k  
are o f special importance, and I  th in k  i t  m ay be 
desirable to  read them a t th is  stage. Speaking of 
the rates charged the clause says th is  : “  They ” —  
meaning the rates— “  are quoted upon the express 
condition th a t the person w ith  whom any contract 
is made is either the owner or authorised agent of 
the owner o f the goods intended to  be carried, and 
accepts both fo r him self and fo r a ll other parties 
interested in  such goods the terms and conditions 
herein contained.”  Messrs. W rightson therefore 
are saying to  anyone who does business w ith  them  :
“  We do not do business w ith  anybody who comes 
to  us on a m atter o f transport, save on these terms, 
th a t you are actually the owner o f the goods, or 
tha t you have a t least th is  lim ite d  au tho rity  from 
the owner o f the goods th a t you are to  be entitled 
to  accept, and do, fo r the owner, hereby accept, a ll 
the terms and conditions contained in  the London 
Lighterage Clause.”  A t  the end o f the clause the 
m atter is carried a stage further. Thelighterer says 
to  the pa rty  w ith  whom he contracts or sublets, 
as follows : “ We are to  be at lib e rty  to  employ any 
ligh te r, tug, or vessel belonging to  other owners, or 
to  sublet the whole or any portion o f the contract, 
and in  either event the above terms and conditions 
shall apply to  such employment or subletting and 
shall be deemed to  have been agreed to  between the 
goods owner or customer and such other owners 
or sub-contractors.”  There the lighterers are 
saying : “  We reserve to  ourselves the r ig h t to  sub
le t any portion o f th is  contract either to  the extent 
o f h iring  lighters from  other people or h iring  the 
m otive power in  the shape o f a tug .”  B u t even 
when they act in  th a t way and thereby employ not 
an agent fo r themselves bu t actua lly a sub
contractor, they say, “  We take i t  th a t you who are 
m aking a bargain w ith  us fo r the transport o f goods 
are w illin g  to  be bound so fa r as the sub-contractor 
is concerned in  the same way as you are bound to 
us.”  And the im portan t stipu la tion, so fa r as th is  
case is concerned, is th a t ju s t as in  the B u ll W harf 
Clause th a t I  have read, there is a perfectly clear 
exception as regards negligence ( I  am not forgetting 
Mr. Le Quesne’s po in t as to  whether i t  is not clear 
— to  m y m ind i t  is clear in  the exception o f 
negligence), there is also in  the London Lighterage 
Clause a perfectly clear exception o f any damage 
arising from  negligence. I  draw attention to  the 
fact tha t in  the London Lighterage Clause they 
go fu rthe r than I  remember to  have seen any 
contracting p a rty  go, by  saying th a t they pass on 
th a t exception o f negligence and purport to  con
tra c t fo r the ir sub-contractors th a t they (the sub
contractors) shall also have the benefit o f th is 
freedom from  the results o f damage by negligence. 
Messrs. Wrightson (to continue the business of 
th is  case) d id  not, themselves, supply a tug- 
Indeed— again to  the knowledge o f a ll parties 
concerned—they d id  not possess any tugs, and they 
have been accustomed over a long period o f years 
to  employ Messrs. J. P. K n igh t L im ited  and Messrs. 
J. P. K n igh t L im ited  supplied the tug  Kite- 
Messrs. J. P. K n igh t L im ited  have also been 
accustomed fo r a long period o f years, to  do the ir 
business upon a well-known clause. One need 
not, I  th in k , read i t — i t  is quite a common clause. 
I t  presents no unusual features to  m y m ind, but 
i t  presents a feature o f importance in  th is  case 
perhaps th a t there is a clear exemption I  should 
say from  any lia b il ity  arising through loss or 
damage caused by  the negligence or misconduct of 
th e ir servants. That I  th in k  is the whole business 
arrangement upon which these goods were trans
ported. W ith  a ll these careful provisions o f each 
pa rty  in  the chain exempting the others from  any
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possible loss from  negligence, the p la in tiffs  come 
forward and say, “ W ell, nevertheless, you are 
liable. We, the p la in tiffs , know nothing about 
Messrs. K n ig h t’ s clause, or, i f  we d id  know about it ,  
i t  does not effect us ; we d id  not contract w ith  
Messrs. J. P. K n igh t L im ite d  at a ll. The situation 
as between ourselves and J. P. K n igh t L im ited  is 
th a t J. P. K n igh t L im ited  had con tro l” — I  do not 
th in k  they say the custody— bu t ‘ ‘ had contro l o f 
our goods, and w h ils t the goods were in  the ir 
contro l the goods were damaged.”

I  m ust come back to  the in it ia l question in  the 
case, which is, was there negligence, and were the 
goods damaged by negligence ? M r. Le Quesne on 
behalf o f the p la in tiffs  p u t in  a le tte r o f admission 
on behalf o f the defendants w ritten  by the solicitors 
for the defendants. I t  is a le tte r o f the 20th Jan. 
1933 in  which the solicitors say, “ So as to  save 
expense a t the t r ia l o f th is  action, we are quite 
prepared to  adm it, on behalf o f our clients, th a t the 
Brooklyn was brought in to  collision w ith  the 
bridge and th a t in  consequence the p la in tiffs ’ cargo 
became damaged.”  Speaking fo r m yself I  hardly 
see how the solicitors could have prudently acted 
otherwise. That s tr ic t ly  lim ite d  admission seems 
to  me to  be the on ly businesslike th ing  to  do, in 
order to  save a possible large area o f expense. 
There was, I  th in k , also an in terrogatory in  the case 
which was answered by the p la in tiffs . The in te r
rogatory was in  these terms : “  D id  you not on or 
about the 5th Feb. 1932 agree w ith  B u ll W harf 
L im ited  th a t B u ll W harf L im ited  should arrange 
fo r the collection o f the cargo the subject-matter 
of the cla im  herein a t Harrison’s W harf and fo r the 
conveyance o f the same from  Harrison’s W harf 
to Brook W harf?  ”  That interrogatory, as I  have 
said, was answered by  the p la in tiffs  as follows : 
“ In  the m onth o f Jan. 1932 I ”  (James Thomas 
Hayes, Secretary o f Ceylon and Eastern Agency 
L im ited , the secretaries o f the Rajawella Produce 
Company L im ited ) ‘ ' on behalf o f the p la in tiffs, 
agreed w ith  Brooks W harf and B u ll W harf L im ited  
tha t the said Brooks W harf and B u ll W harf 
L im ited  should collect by themselves or the ir 
servants or agents the cargo the subject-m atter of 
the cla im  herein.”

On the le tte r o f admission Mr. Le Quesne claimed 
tha t there was a prim d facie  case o f negligence 
against the defendants ; th a t the facts, to  use a 
fam ilia r phrase, res ipsa loquitur, and th a t i t  was 
to r the defendants to  rebut th a t prim d facie  case. 
I t  is fa ir to  say th a t Mr. Trapnell d id  not a t all 
agree as to  tha t, and argued th a t there was no 
prim d facie  case o f negligence ; th a t the defendants 
had not got the goods in  th e ir custody, bu t only 
had the control o f them  tem porarily, and th a t the 
barge in  which they were damaged was not the 
defendants’ barge, and was not actually in charge 
o f one o f the defendants’ servants. I  ruled upon 
th a t th a t there was a prim d facie case o f negligence. 
I  th in k  i t  is now fa r too well established to  be 
challenged th a t in  the case o f a tug  and tow  in  the 
Thames— in  the absence o f extraordinary circum
stances which, o f course, always m ight rebut a 
Primd facie  case— the tug  is in  charge o f the 
navigation, and prim d facie  m ust answer fo r any 
damages which the barge th a t is being towed 
suffers w h ils t the tug  is supplying the m otive power 
jn th a t way. I t  was a t one tim e a subject o f fa ir ly  
live ly  controversy whether th a t was so. I  th in k  
n°w , in  the present state o f civilisation and develop
ment, i t  is thoroughly established th a t the tug  is 
*n sole contro l o f the navigation, and i f  the naviga- 
I'on  comes to  grief the tug  has got to  answer fo r i t  
ln  the firs t place. I  th ink , however, i t  is m aterial 
to notice th a t when one uses the somewhat illusive 
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expression “  burden o f proof,”  or “  onus o f proof,”  
i t  does not follow th a t the onus o f proof is equally 
heavy in  each case. Two or three authorities to  
which I  have been referred have given me great 
assistance in  th a t m atter. To begin w ith , I  th in k  
one can always derive useful assistance by reminding 
oneself o f the d ictum  o f H ill,  J. in  The Waalstroom 
(17 LI. L . Rep. 53). In  th a t ease H ill,  J. stated— 
as I  th in k  w ith  very great precision— the position 
as regards onus o f proof, and his general statement 
in  the m atter was adopted subsequently by the 
Court o f Appeal in The Paludina  (16 Asp. Mar. 
Law Cas. 453 ; 132 L . T. Rep. 724 ; (1925) P. 40). 
Both these cases I  should say dealt w ith  the conse
quences o f collision— tha t is to  say the u lte rio r 
consequences after the firs t collision. The 
Waalstroom litiga tion  was concerned w ith  a second 
collision resulting from  the original collision. 
The Paludina  was the th ird  or fou rth  collision 
resulting from  the original collision. W hat H ill,  J. 
says is th is  : “ In  m y view, in  the circumstances o f 
th is  case, the burden o f proving th a t the conse
quential damage was a consequence o f the negligence 
is upon the plaintiffs. In  m y view i t  is always 
upon the p la in tiffs : bu t the facts m ay speak for 
themselves, and in themselves sh ift the burden 
upon the defendants, as, fo r instance, in  a case 
where stranding im m ediate ly follows the collision, 
and so follows th a t i t  speaks fo r itse lf and is prim d  
facie a consequence o f the collision.”  N o t to  pursue 
the m atter fu rther— because, o f course, the facts 
o f the case are w idely different— th a t I  th in k  lays 
down the position here, and i t  is im portan t tha t 
one should not forget it .  The burden o f proof is 
upon the p la in tiff to  prove negligence. He seeks 
to  prove i t  by the aid o f th is  le tte r and the known 
facts o f the case, which i t  would be id le to  deny, 
th a t the barge Brooklyn was brought in to  collision 
w ith  the bridge and th a t in  consequence the cargo 
was damaged. T ha t puts upon the defendants, 
in  m y view, a burden— not, perhaps, in  the circum
stances anything like so heavy a burden as i f  
they were themselves in  charge o f the vessel in  
which the damaged goods were, because, obviously, 
the ir knowledge then would, or should, be very 
much more detailed and particular than in  a case 
where someone else is in  charge o f the vessel in  
which the damaged goods actually are.

Taking the m atter a step further, I  was referred 
to  Lo rd  Halsbury’s very well-known statement in  
Wakelin v. London and South-Western Railway 
Company (55 L . T. Rep. 709 ; 12 App. Cas. 41). 
He says th is  : “  I  am not certain th a t i t  w ill not 
be found th a t the question o f onus o f proof and 
o f w hat onus o f proof the p la in tiff undertook, w ith  
which the Court o f Appeal has dealt so much a t 
large, is not rather a question o f subtlety o f language 
than a question o f law.”  I t  puts onè, I  th ink , a 
lit t le  upon one’s guard against im agining th a t onus 
o f proof is the simple th ing  th a t i t  sometimes 
sounds. He goes on to  say this, “  I f  the simple 
proposition w ith  which I  started is accurate, i t  is 
manifest th a t the p la in tiff, who gives evidence o f a 
state o f facts which is equally consistent w ith  the 
wrong o f which she complains having been caused 
by— in th is  sense th a t i t  could no t have occurred 
w ithou t— her husband’s own negligence as by the 
negligence o f the defendants, does not prove th a t 
i t  was caused by the defendants’ negligence. She 
may, indeed, establish th a t the event has occurred 
through the jo in t negligence o f both, b u t i f  th a t is 
the state o f the evidence the p la in tiff fails, because 
in  p a ri delicto potior est conditio defendentis. I t  
is true th a t the onus o f proof m ay sh ift from  tim e 
to  tim e as m atter o f evidence, bu t s till the question 
must u ltim ate ly  arise whether the person who is

H H H
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bound to  prove the affirm ative o f the issue ” —  
in th is  case the negligent act done— “  has discharged 
herself o f th a t burden.”  That is a passage which 
I  th in k  is useful here and m ust be applied. The 
onus o f proof m ay sh ift from  tim e to  tim e as a 
m atter o f evidence, bu t the question u ltim ate ly  
arises : has the p la in tiff proved th a t the defendant 
was negligent ? The p la in tiff says : “  W ell, you 
were tow ing the barge ; the barge struck the 
bridge.”  That, I  th in k , is sufficient to  sh ift the 
burden o f proof fo r the moment, and i t  is fo r the 
defendant to  give an explanation o f how th is  
occurred. When he has given th a t explanation 
one has s till to  see whether negligence has been 
proved. The explanation may be disbelieved ; the 
explanation may not a t a ll exclude negligence, bu t 
the explanation may leave the m atter in  doubt 
(s till in  some doubt) as to  exactly how the occurrence 
did happen, bu t leave an equal possib ility tha t i t  
happened w ithou t negligence as w ith  negligence. Of 
course i t  may, on the other hand, be sufficient to 
exclude any question o f negligence a t all. Those 
are a ll possibilities o f what m ay result from  the 
explanation.

Before X pass from  th a t I  m ight cite one more 
case, which, I  th in k , is o f great assistance in  th is  
question : Ballard  v. North B ritish  Railway Company 
(1923, S. C. (H . L .) 43). The im portan t passage is 
from  the dissenting judgment o f Lo rd  Dunedin. As 
Mr. Le Quesne quite r ig h tly  pointed out, being a 
dissenting judgm ent i t  cannot be said to  have the 
fu l l  au thority  o f the House o f Lords, bu t follow ing 
upon Wakelin's case (sup.), and coming as i t  does 
from  Lo rd  Dunedin, no one would fo r a moment 
suggest— and certa in ly Mr. Le Quesne d id  not—  
th a t i t  was not a d ictum  to  which very great weight 
should be attached. Lord  Dunedin says : “  I  th in k  
th is  is a case where the circumstances warrant the 
view th a t the fact o f the accident is relevant to  infer 
negligence. B u t w hat is the next step ? I  th in k  
tha t, i f  the defenders can show a way in  which the 
accident m ay have occurred w ithou t negligence, the 
cogency o f the fact o f the accident by itse lf dis
appears, and the pursuer is le ft as he began, namely, 
th a t he has to  show negligence. I  need scarcely 
add th a t the suggestion o f how the accident may 
have occurred must be a reasonable suggestion. 
For example, in  Scott v. The London and St. Kather
ine Docks Company (13 L . T . Rep. 148 ; 3 H . &  C. 
596). a case where a bag o f flour fe ll on a man who 
was passing along a quay in  fron t o f a warehouse, 
i t  would not have been sufficient to  say th a t the 
flour bag m ight have fallen from  a passing balloon. 
I  th in k  th is  view o f mine is borne out by  the 
expressions used in  the case o f Scott (sup.), fan*.
C.J. who gave the judgment o f the court (and i t  is 
to  be noticed tha t though he and Mellor, J . d id  not 
agree w ith  the m a jo rity  on the facts, the whole 
m atter depending on the in terpretation o f the judge’s 
notes, the judgm ent was unanimous on the law) 
expressed him self thus : “  There must be reasonable 
evidence o f negligence. B u t where the th ing  is 
shown to  be under the management o f the defendant 
or his servants, and the accident is such as in the 
ord inary course o f things does not happen i f  those 
who have the management use proper care, i t  affords 
reasonable evidence, in  the absence o f explanation 
by the defendant, th a t the accident arose from  want 
o f care. I  take notice o f the word ‘ explanation ’ ; 
i t  is not in  absence o f ‘ proof.’ ”  Now i f  th a t 
be a correct statement o f the law— and I  hum bly 
th in k  i t  is—w hat the defendants have to  do here is 
no t to  prove th a t the ir negligence d id  not cause 
th is  accident. W hat they have to  do is to  give an 
explanation, and a reasonable explanation, which, 
i f  i t  is accepted, is an explanation showing tha t i t

happened w ithou t th e ir negligence. And they need 
not even go so fa r as th a t because i f  they give a 
reasonable explanation, which is equally consistent 
w ith  the accident happening w ithou t the ir negli
gence as w ith  th e ir negligence, they have again 
shifted the burden o f proof back to  the p la in tiff 
to  show— as he always has to  show from  the 
beginning— tha t i t  was the negligence o f the 
defendant th a t caused the accident. When one 
has got th a t fa r one has to  see what is the evidence 
in  the case, and the evidence in  the case comes from  
one side on ly— comes entire ly from  the m outh of 
Mr. Edward Mason, who was in  charge o f the tug 
a t the tim e. I  expressly d id  not say the tug 
master, because he was an emergency master. I t  
appears th a t there was a strike o f tug  men and 
lightermen a t the tim e. Mr. Mason, who had 
served a long apprenticeship in  matters o f naviga
tion  generally— he had been on board coasting 
steamers, a mate on pleasure steamers, during 
W ar tim e a Channel p ilo t, and fo r some tim e a mate 
on a tug—was ju s t the k in d  o f man one would 
expect people would fa ll back upon in  an emergency 
to  do necessary work of th is  k ind . No one suggests 
th a t he was not fu lly  qualified to  take on the 
business o f tow ing four barges between the bridges. 
The barge Brooklyn was in  the charge, as fa r as can 
be ascertained (the evidence was a l i t t le  vague here) 
o f somebody whose customary business lay  in  a less 
active field, because, so fa r as I  have evidence 
about i t  now, the evidence is th a t the barges a t th is 
tim e were being manned from  people in  the office 
o f Messrs. W rightson L im ited , the lighterers. I t  
appears to  have been a case o f “ a ll hands to  the 
pumps.”  Anybody who had a pa ir o f hands and 
could possibly do the business acted as a volunteer 
to  do work on barges a t th is  tim e. I  th in k  th a t is 
not at a ll irre levant to  th is  case because, to  pu t i t  
shortly, Mr. Mason’s explanation was th a t th is  
accident happened because the breast rope from  the 
Brooklyn to  the barge im m ediate ly alongside o f her 
was either im properly, or carelessly, or negligently, 
or whatever you like  to  say, bu t at least not 
properly, made fast. The flo tilla  consisted o f the 
tug  K ite  and four barges, in  two ranks abreast. 
The Brooklyn was in  the starboard sternmost rank, 
and was breasted, or should have been breasted, 
to  the barge on her po rt side. The Kite, after 
passing through Tower Bridge w ith  her tow , was 
fo llow ing two other tugs and tows ahead o f her. 
The leading tug  and tow  could only be identified 
as a small yellow-funnelled tug which was pro
ceeding very slowly. The next in  the procession 
was an A.P.C.M. tug, w ith  six barges in  tow, 
proceeding reasonably fast— th a t is to say, a t the 
same pace a t which the Kite, w ith  her flo tilla , was 
proceeding. There was a flood tide  of about 
three knots, and both the A.P.C.M. tug  and the 
K ite  were m aking a not im proper speed in the 
circumstances, as i t  seems to  me, o f six knots 
through the water, making nine knots in  all. As 
those flotillas respectively arrived a t London Bridge 
they passed through, and then, a t a distance of 
about a cable-and-a-half above tha t, they would 
have to  negotiate Cannon-street Railway Bridge- 
As they approached Cannon-street Railway Bridge 
m aking to  work fo r what is known as the central 
arch, the yellow-funnelled tug w ith  her tow  was 
seen to  be, as I  gather, in  some d ifficu lty  w ith  craft 
ahead. The K ite  was working up a litt le  to  the 
north  o f the A.P.C.M. tug, and making to  negotiate 
in the firs t instance the m iddle arch. The A.P.C.M. 
tug, seeing the trouble ahead, altered her intention 
and her course, and made for the northern working 
arch. The K ite  found th a t she was constrained to 
do the same th ing. I t  was a litt le  obscure first



ASPINALL’S MARITIME LAW CASES. 4 1 9

A d m . ]  T h e  K i t e . [ A d m .

why she was constrained to  do the same thing. A ll 
I  th in k  he meant was th a t he thought he would have 
collided w ith  the A.P.C.M. tug, bu t X th in k  the real 
reason he meant to  convey was th a t i f  he had per
sisted in  going fo r the centre arch he would either 
have got his cra ft a thw art the tide , i f  he had eased 
up, or have collided w ith  the yellow-funnelled tug 
ahead, and he had no real d ifficu lty  in  avoiding 
collision— he would in  no circumstances have 
had any d ifficu lty  in  avoiding collision w ith  the 
A.P.C.M. tug. However th a t m ay be, he made an 
alteration. I t  is m aterial, again, I  th in k  to  notice 
tha t he, w ith  four tugs, made a lesser alteration 
than the A.P.C.M. tug  w ith  six barges in  tow, so 
th a t there would be less reason fo r his getting a 
swing and getting his craft out o f control. He was 
about 150ft. behind the A.P.C.M. tug , and I  am not 
prepared to  say th a t there was anything negligent 
in that, so th a t I  can see no negligence in  the way 
he was negotiating th is  pa rt o f the river, and in  the 
manœuvre which he took immediately before the 
accident occurred. Just what occurred a t the 
moment o f the accident was a t one tim e a litt le  in 
doubt. Mr. Lewis— w ith  th a t forensic sk ill fo r 
which he is so well known—pu t a series o f questions, 
none in  themselves, I  th in k , objectionable, and 
presented the picture which I  th in k  the witness 
wanted to  present, w ith  the barges Haired out. 
That is to say, the Brooklyn went out to  starboard, 
and her companion in  th a t rank went out to  po rt ; 
tha t a fter they had Haired out the Brooklyn struck 
the bridge and the damage, o f course, resulted. 
That may be a correct picture, bu t I  do not th in k  
tha t tha t is a ll the picture, because when Mr. 
Mason was cross-examined about th is  and the 
facts were more exactly ascertained, the picture he 
really gives is th is : “  I  looked round as I  was 
coming fo r the arch. I  found m y cra ft in  line 
for the arch— everything in  order, as i t  should be, 
to go through the arch. I  then heard the knock 
o f the barge against the bridge. I  then heard 
shouting and I  looked round and saw th a t the 
barges were Haired out.”  That is not quite the 
picture, as I  say, th a t Mr. Lewis gently led the 
tug master to  give in  examination in chief. B u t 
though there was nothing necessarily in  conflict 
between the two pictures, he did  see the barges 
Haired out, he d id  not see the collision, and the 
only possible inaccuracy in  the earlier version is 
th a t i t  is not true th a t he saw the barges Haired out 
before he saw the collision. I  th in k  i t  must be 
agreed th a t he was not induced to  say so. I t  is 
only, perhaps, a m atter o f forensic sk ill as to  the 
order in which you introduce these comparatively 
m inor events. I  have to  ask myself w ith  these 
circumstances, have the defendants offered me an 
equally consistent explanation w ith  the explanation 
of the ir negligence. Is there a stronger case— a. 
far higher probab ility  ( I  th in k  one could not pu t i t  
on a mere balance o f probabilities), bu t really a 
substantial, a higher probab ility  th a t th is  accident 
"a s  caused by some negligence on the part o f the 
b 'g , or is i t  equally possible th a t there was negligence 
°n the pa rt o f the barge. I  have examined w ith  
great care the various manœuvres, and I  th in k  
I have shown by th is  rather over-detailed examina
tion each step o f the journey, and I  cannot say 
tha t I  see any positive negligence upon which I  
could fasten to  say th a t the defendants were 
negligent in  th a t respect.

I  do not th in k  there is any negligence in  pro
ceeding a t nine knots w ith  a clear eye ahead. I  
d° not see any negligence in  fo llow ing a faster 
tug through the northern arch. I  do not see tha t 
t  can in fer from  these facts th a t the tra in  in  tow 
° f  the K ite  d id  get a swing, and th a t i t  must be

on account o f the swing th a t the barge struck the 
northern abutment o f the northern arch. I t  
seems to  me equally consistent a t least th a t th is  
amateur on board the Brooklyn d id  fa il to  make his 
breast rope properly fast. No doubt th is  alteration 
o f the tug ’s helm— a po rt helm alteration—followed, 
as he to ld  me, by a hard-a-starboard helm, m ight 
have imposed upon th a t breast rope a greater 
strain than i t  had endured up to  th a t moment in 
the towage. B u t unless i t  was a w ho lly  negligent 
manœuvre, the breast rope ought to  have been 
so made fast or strong enough to  meet th a t strain. 
Further than tha t, I  am le ft in  complete ignorance. 
Mr. Le Quesne pointed out, I  th in k  very fa irly , 
th a t he could not give me any evidence in the 
m atter. He said he had applied to  the solicitors 
acting fo r the lighterer in  the circumstances to get 
a statement from  the man in  charge o f the barge, 
bu t the solicitors refused him  th a t indulgence. 
That seems to  me to  be the p la in tiffs ’ m isfortune 
in  th is  m atter ; i t  m ay not be the ir fau lt, bu t they 
do not come to  offer me any counter explanation.
I  am not even to ld  how the rope was made fast. 
Mr. Mason to ld  me th a t so far as he understood tha t, 
o f course i t  was made fast in  the ord inary way 
round a bollard or do lly  on each barge. I  could 
in fer th a t fo r myself, there is no other way th a t 
I  know o f in  which you can made a breast rope 
fast. B u t whether i t  was made fast in  the proper 
way to  meet an ord inary strain no one can te ll 
me, and I  am not even to ld  whether th is  rope jus t 
rendered round the bollard or whether i t  broke, 
th a t m ight have given me a great deal o f in form a
tion  i f  I  had known tha t, bu t Mr. Mason, i t  is 
fa ir  to  say, gave his evidence very fa ir ly  and gave 
me no reason to  d istrust him . He was most frank 
on the subject when he was tested about i t  as to  
hearing the noise firs t before he actually saw the 
fla ir out, and he was a man o f quite sufficient 
intelligence to  have appreciated th a t i t  would have 
been much better fo r h im  to  have seen the fla ir 
out before he heard the noise o f the collision. He 
had not seen the rope made fast. I t  was not any 
business o f his how i t  was made fast, and he 
could not te ll me whether i t  was broken or rendered, 
so th a t I  am le ft in  complete ignorance really as 
to  how th is  accident happened, and I  have on ly the 
evidence o f one credible witness from  the defendants, 
and he te lls me tha t his explanation o f the m atter 
is th a t the rope was not properly made fast. In  
the circumstances, guided as I  am by these 
authorities, I  th in k  there is a state o f affairs there 
a t least equally consistent w ith  no negligence, 
and I  am driven to  find— I  do not say tha t I  do i t  
unw illing ly , for I  th in k  i t  is a fa ir  and proper 
finding in the circumstances— and I  do find tha t 
the case o f negligence is not proved against the 
defendants.

Now there, o f course, I  m ight, in  the circum 
stances, stop ; bu t I  have had a very careful and 
excellent argument from  both sides on other ques
tions o f law, and I  th in k , in  fairness to  them  and 
by way o f precaution in  case I  am wrong about the 
conclusions I  have arrived a t on th is  firs t po in t, 
th a t I  ought to  notice the ir several contentions, and 
give m y view about them.

I f  I  m ay attem pt to  summarise Mr. Le Quesne s 
clear argument about it ,  I  th in k  i t  would be fa ir 
to  say th a t i t  amounts to  th is  : “  None o f these 
exemption clauses have anything to  do w ith  me. 
I ,  the owner o f the goods, am suing in  to r t  on ly 
the man who had control o f m y goods. The 
contracts are res inter alios acta, they have nothing 
to  do w ith  me. I  am not suing under contract, 
and there is no relationship other than tha t o f 
tem porary control between the defendants and
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myself.”  He seeks to  establish th a t in  a va rie ty  of 
ways. F irs t he criticises the B u ll W harf clause 
in  very great detail. He says, as regards par. 2, 
th a t i t  deals w ith  lim ita tio n  o f l ia b ility ,  and 
purports to  leave the lim ita tion  o f lia b ility  position 
as i t  is in  the statute and in  the London Lighterage 
Clause, and he says, in  effect, there are certain 
lim ita tions o f quantum imposed by statute and 
th is  clause ; th a t those lim ita tion s  stand and the 
p la in tiffs  do not seek to  a lte r them. In  cases 
where these lim ita tion s  do not exist, he says th a t 
the B u ll W harf clause seeks to  obtain absolute 
exemption from  negligence, and he is assisted in  
th a t argument by  the way in  which these two clauses 
are framed. The firs t is, to  m y m ind, in  an odd 
declaratory form , and declares the existence o f the 
Merchant Shipping A c t and the London Lighterage 
Clause, a declaration which certa in ly seems to  
me to  be rather supererogatory; I  should have 
imagined th a t they were known to  most people 
who have dealings w ith  th is  firm . H aving declared 
tha t, and declared a certain position under it ,  
clause 3 goes on to  say, “  save in  any such case as 
aforesaid.”  I t  certa in ly is a fa ir  po in t to  p u t in  
argument, at any rate, th a t “ save in  any such 
case as aforesaid”  means th a t anything th a t has 
been done by the foregoing paragraphs is not to  be 
affected by what comes in  the paragraph heralded 
in  by the words “ in  any such case as aforesaid,”  
and u n t il one looks a t clause 2 very carefully tha t 
argument certa in ly has, to  m y  m ind, great force. 
B u t when one looks a t tha t paragraph carefu lly and 
considers i t  w ith  par. 3, and the rest o f the clause 
and w ith  the circumstances in  m ind, I  th in k  i t  
assumes a somewhat different complexion. Par. 3 
says th a t “  The Merchant Shipping A c t 1894 
to  1921, and the London Lighterage Clause, 
respectively, l im it  the l ia b il ity  o f a lighterman 
fo r loss or damage to  goods carried by lighter, 
barge, or lik e  vessel.”  I t  goes on to  say : 
“  and the company in respect o f such goods shall 
in  no case be liable to  a greater extent than may 
be in  fact recoverable from  the owner o f such 
vessel.”  When one looks a t the London Lighterage 
Clause— which is the im portan t m atter from  th is 
po in t o f view— one sees th a t there is in the London 
Lighterage Clause a lim ita tion  as to  quantum in  
respect o f pilferage or the ft, and i t  is to  th a t I  
have no doubt th a t the paragraph in  the B u ll W harf 
clause refers. W hat i t  means— i t  certainly is a 
l i t t le  obscurely worded— is, to  m y m ind, quite 
incontrovertible. I t  means th a t where there is 
loss or damage lim ited  to  201. per package 
and not exceeding 501. per ton recoverable from  
the lighterman th a t amount shall equally be 
recoverable by  the owners o f the goods from  the 
B u ll W harf Company L im ited . W hy they th in k  
i t  necessary to  pu t th a t in and to  state tha t they 
w ill be so generous as to  restore what, under no 
circumstances they could honestly keep, I  do not 
know. I t  seems to  me a form  o f meagre generosity 
a t the best, and possibly i t  was not pu t in  fo r tha t 
purpose, bu t i t  was thought to  c la rify  the position 
w ith  regard to  the London Lighterage Clause. 
To m y m ind, i t  does a good deal to  obscure i t  but, 
th a t is a question fo r those who framed the clause 
and those who work under i t  to  consider in  the 
future. Mr. Le Quesne says th a t the whole of 
par. 3 refers to  no other conditions than carriage. 
I t  has got a number o f provisions, such, fo r example, 
as “  unfitness or unseaworthiness o f any barge or 
tu g  on loading or commencement o f the voyage 
o r otherwise . . .  or fo r deviation o f cra ft ”  ; 
and I  find i t  impossible to  see how any o f those 
words can be given any meaning i f  they do not apply 
to  the voyage. How can you deviate w ith  a craft

when the cra ft is s till a t the w harf is beyond m y 
imagination. I  am constrained, therefore, to  say 
th a t although I  see the force o f Mr. Le Quesne’s 
argument concerning these two paragraphs—  
though I  am not a t a ll certain th a t par. 2 is in  the 
rig h t position in th is  clause in order to  express 
clearly the meaning which they want to  give i t —
I  do not th in k  I  am doing any violence to  the 
general language o f the clause in reading i t  in  the 
way th a t par. 3 gives an absolute exemption in 
respect o f any negligence during or before the 
voyage, and par. 2 gives the owner o f the goods the 
same r ig h t as regards pilferage from  a barge as is 
reserved to  the owner o f the goods under the 
London Lighterage Clause which gives h im  the 
advantage o f par. 2 o f the B u ll W harf clause, and 
gives h im  the same advantage as he would have 
had i f  he him self had contracted under the London 
Lighterage Clause in  respect o f pilferage. I  th ink  
th a t is a ll th a t par. 2 is aimed at, and I  th in k  tha t 
is a fa ir and proper construction o f th is  not very 
elegantly worded document. I  now come to 
par. 4 o f the B u ll W harf clause, to  which I  have 
already averted in  reading it .  Mr. Le Quesne 
says as to  th a t th a t th is  B u ll W harf clause may 
contemplate th a t tugs or barges are supplied to  the 
company, and i t  may properly provide fo r what is 
to  be done where these tugs and barges are supplied 
to  the company, but in  po in t o f fact the tug  and 
the barge in  th is  case were not supplied to  the 
company. They were supplied to  the independent 
contractors, and his argument is th a t you must 
take the words “  Persons supplying tugs or barges 
to  the company to  enable i t  to  fu lf il its  contracts 
shall incur no greater lia b ility  ”  s tr ic tly  as they 
are w ritten . Again I  do not th in k  th a t tha t 
is a negligible point. I  th in k  there is force in 
it ,  and i f  one were dealing w ith  people who 
by any stretch o f im agination could be called 
strangers to the business— people unfam iliar w ith  
the business who would have to  inquire ( i f  they 
thought i t  the ir business to inquire) whether the 
B u ll W harf Company did  the ir business w ith  the ir 
own tugs and barges or w ith  other people’s— I 
th in k  I  should be constrained to  read it ,  as Mr. Le 
Quesne so fo rc ib ly  says, in  its  clear and grammatical 
sense ; bu t when one comes to  remember tha t 
these people have a ll done business w ith  one 
another fo r tw en ty  or f i f ty  years ; th a t the Rajawella 
Company, contracting under th is  clause, and the 
B u ll W harf Company knew perfectly well th a t the 
tug  would be supplied by somebody like  Knights, 
i f  not actually Knights ; and th a t the barge would 
be supplied by somebody like  W rightson, i f  not 
actually by W rightson ; in  other words, knew 
perfectly well th a t the B u ll W harf Company must 
go outside the ir own resources to  carry out the 
contract which they had undertaken— then I  th ink  
the m atter assumes a different complexion. I  
th in k  i t  is shutting one’s eyes to  the known facts 
to  construe th is  clause in  an absolutely s tric t and 
grammatical way by saying tha t i t  is confined to 
cases in  which tugs and barges were supplied by the 
company and not by an independent contractor. 
I t  is contrary to  the known facts— known to 
everybody in  the whole chain— and no one would 
say anybody rea lly meant th a t by the words they 
have actually used. ,

So much then for some o f Mr. Le Quesne s 
arguments upon the B u ll W harf clause.

B u t in case the case goes fu rthe r there were other 
arguments to  which I  am afra id I  have not done 
justice. In  his very candid argument Mr. L e 
Quesne pu t a case before me which has made a 
good deal o f h istory in commercial law— Elder, 
Dempster and Co. v. Paterson, Zochonis and Co.
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(16 Asp. Mar. Law Cas. 351 ; 131 L . T. Rep. 449 ; 
(1924) A. C. 522). A t  one tim e I  hoped th a t I  
was going to  get a great deal o f assistance from  
th a t case and, in  particular, from  the judgments 
in the case, but I  suffered disappointment as I  
went through i t  and I  found th a t I  could get no 
assistance from  i t  a t all except along a quite general 
line. I t  was argued tw ice in the House o f Lords 
and in  the end the House o f Lords decided th a t 
provisions in a b ill o f lading could not be altogether 
ignored even though they were made as between 
goods owner and charterer, and not made s tr ic tly  
between goods owner and ship owner. That was. 
as i t  were, a beginning o f the k ind  o f case th a t 
we have to-day, because there the vessel had been 
chartered fo r the Elder, Dempster Line, and there 
were no actual contractual relations between the 
goods owner and the ship owner. The goods owner 
contracted w ith  the charterer, who was the only 
person he knew, and then sued the ship owner in 
to rt. So th a t is the same class o f case, bu t not, 
of course, so complicated as the case I  have to  deal 
w ith  now. Lord  Cave says : “ I t  was stipulated 
in the bills o f lading th a t ‘ the shipowners ’ should 
not be liable for any damage arising from  other 
goods by stowage or contact w ith  the goods shipped 
under the bills o f lading ; and i t  appears to  me 
tha t th is  was intended to  be a stipu la tion on behalf 
of all the persons interested in the ship, th a t is to 
say, charterers and owners alike. I t  may be tha t 
the owners were not d irectly  parties to the contract ; 
but they took possession o f the goods (as Scrutton,
L.J. says) on behalf o f and as the agents o f the 
charterers, and so can claim the same protection 
as the ir principals.”  That is a clear line o f agency, 
and Lord Cave says there are the ship owners and 
the charterers. The ship owners servants are s till 
in  possession, and, therefore, one can say th a t the 
owners took possession as agents fo r the charterers 
and are entitled to  the same protection as the ir 
principals. Lo rd  F in lay, dealing w ith  the case, took 
a s lightly different view o f it .  He says th is  : 
“  This contention seems to  me to  overlook the 
fact th a t the act complained o f was done in  the 
course o f the stowage under the b ill o f lading, and 
tha t the b ill o f lading provided th a t the owners 
are not to be liable fo r bad stowage. I f  the act 
complained o f had been an independent to r t  un
connected w ith  the performance o f the contract 
evidenced by the b ill o f lading the case would have 
been different. B u t when the act is done in the 
course o f rendering the very services provided for 
in the b ill o f lading, the lim ita tion  on lia b ility  
therein contained must attach, whatever the form  
of the action and whether owner or charterer be 
sued. I t  would be absurd th a t the owner o f the 
goods could get r id  o f the protective clauses o f the 
b ill o f lading, in respect o f all stowage, by suing 
the owner o f the ship in  to r t.”  Again one must 
remind oneself th a t th a t is not th is  case, but i t  is 
Pretty clear th a t Lord  F in lay took the view tha t 
tlie  justice o f the case demanded tha t a man who 
bud taken pains to  contract himself out o f a certain 
lia b ility  ought not to  be to ld  afterwards, “  You 
may, as a m atter o f contract Succeed, bu t you see 
you are s till liable in to r t  i f  you have not, as i t  were, 
shaken hands w ith  and made the personal acquaint
ance o f the actual ind iv idua l whose goods you are 
shipping.”  Mr. Trapnell, on the same lines, urged 
upon me th a t i t  would be impossible to  carry on 
the business o f the Port o f London i f  i t  were 
accessary th a t every man who transported goods 
ln  a barge should make the personal acquaintance 
° f  everybody who had goods in  tha t barge, and 
made a separate contract w ith  him. I  hope I  am 
always du ly impressed w ith  the necessity o f the law

being in  consonance w ith  the needs o f commerce, 
bu t I  do th in k  in th is  instance tha t provides the 
solution, because Mr. Le Quesne suggested the 
solution o f th is  d ifficu lty  when he pointed out th a t 
business could perfectly well be carried on w ith  
perfect im m un ity  to  the barge owner by pu tting  
in  the same clause o f indem nity as th a t which the 
tug owner has in  th is  case.

I f  the p la in tiff were to  succeed i t  is not the 
nominal defendants who would suffer, i t  would be, 
in  fact, the barge owners, because the tug  owner 
would im m ediate ly recover by way o f indem nity. 
So th a t so fa r as interference w ith  the business of 
the Port o f London is concerned i t  would mean th a t 
a clause which is already overburdened w ith  words, 
should be fu rther burdened and an indem nity 
added a ll along the line.

I  th in k , therefore, the solution o f the case, 
from  the legal po in t o f view, is not to  be found in  
the need fo r carrying on the work o f the port, bu t 
one is not, therefore, obliged to  be b lind  to  the 
manifest absurdity to  which Lord  F in lay ’s observa
tions po in t. Lo rd  Sumner dealt w ith  the m atter 
in  the Elder, Dempster case (sup.) in  a somewhat 
different way and from  a different angle. He 
notices the cases o f agency which were adopted 
by Lord  Cave in  his opinion, bu t fo r his pa rt Lord 
Sumner preferred to  notice th a t th is  bailm ent o f 
the goods could not be, as he called it ,  a bald b a il
ment in  view o f the fact o f the contract th a t had 
been actua lly entered in to  between the goods 
owner and the charterer. He says : “  I t  may be, 
th a t in  the circumstances o f th is  case the obligations 
to  be inferred from  the reception o f the cargo for 
carriage to  the United K ingdom  amount to  a b a il
ment upon terms, which include the exceptions 
and lim ita tions  o f l ia b il ity  stipulated in  the known 
and contemplated form  o f b i l l  o f lading. I t  may be 
th a t the vessel being placed in  the E lder, Dempster, 
and Co.’s line, the captain signs the b ills  o f lading 
and takes possession o f the cargo on ly as agent 
for the charterers, though the tim e charter recog
nises the ship’ s possessory lien fo r hire. The 
former I  regard as the preferable view, but, be th is  
as i t  may, I  cannot find  here any such bald bailm ent 
w ith  unrestricted lia b ility ,  or such tortious handling 
entire ly independent o f contract, as would be 
necessary to  support the contention.”

For th a t case, therefore, one gets two possible 
lines— one the line  o f agency, the other the line o f 
bailment. One also gets from  Lo rd  F in lay  a 
valuable pronouncement as to  the way in  which 
a judge may fa ir ly  approach th is  class o f contention 
p u t forward by  the p la in tiffs  to-day. I  hoped a t 
one tim e th a t the ingenuity o f the defendants 
was going to  show me th a t I  could go peacefully 
forward upon the line  o f agency, bu t Mr. Trapnell, 
a fter having made a v io len t effort and got as far 
as W rightson’s on the line  o f agency, was unable 
to  go further, and could not say tha t there was a 
line o f agency throughout in  the fu l l  sense. That 
is to  say, he could not cla im  th a t Wrightsons in  
making the ir contract w ith  Knights were in  the 
fu ll sense o f the word acting as agents. Quite 
clearly they were not. They were making an 
independent contract at an independent rate. I  
am not so sure whether one does not reach the true 
solution in  th is  case through what I  m ay call a 
lim ited  au thority  o f agency. I  w i l l  deal w ith  th a t 
later.

As regards bailm ent, i t  was o f a very lig h t 
character, fo r i t  was adm itted th a t the tug  had not 
got the custody o f the goods ; she had nothing bu t 
the con tro l; and Mr. T rapnell again specifically 
disclaimed any desire to  trave l along the road 
o f bailm ent. He said he d id  not th in k  in  the
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circumstances th a t he could cla im  th a t there was a 
bailm ent. The tw o roads opened by the Elder, 
Dempster case (sup.) appeared to  be clearly barred 
in  th is  case.

Mr. Trapnell, however, pu t i t  in  th is way. “  I  do 
claim  th a t so fa r as B u ll W harf and the lighters 
are concerned, B u ll W harf were undoubtedly acting 
as agents fo r the owners in  contracting w ith  
Wrightsons. Indeed, in  view o f the fact tha t 
Wrightsons w ill not contract on any other terms, 
i t  does not seem to  me th a t business could be done, 
or could be taken to  be done, under any other terms, 
because Wrightsons, by the London Lighterage 
Clause, insist th a t there shall be an express con
d ition  o f the contract th a t i t  is made either w ith  
the owner or w ith  the authorised agent o f the 
owner. Mr. Trapnell, therefore, seemed to  me to  be 
on strong ground thus far. As regards the fu rther 
step, his original way o f pu tting  the m atter was 
tha t the p la in tiffs through the ir agents, the B u ll 
W harf Co., were affected w ith  knowledge o f K n igh t’s 
contract, and he said, “  I  bring in  K n igh t’s contract 
th a t way. I  say Knights have contracted w ith  
Wrightsons, and through B u ll W harf the pla in tiffs 
are affected w ith  knowledge o f th a t contract.”  
For m y own part, I  prefer another line o f reasoning 
which Mr. Trapnell also adopted, and i t  is this. 
One gets as far as Wrightsons w ith  B u ll W harf Co. 
as authorised agents in the terms o f the London 
Lighterage Clause to  contract fo r the owner o f the 
goods. Wrightsons, under the London Lighterage 
Clause, reserve a special rig h t to  sublet upon terms 
o f the London Lighterage Clause, and tha t seems 
to  me to  im p ly  th a t i f  they happen to  vary  the clause 
fo r other purposes they have a t least th is  lim ited 
authorisation th a t they shall not contract on any 
worse terms fo r the owner than the terms o f the 
London Lighterage Clause, and so fa r as th is  case 
is concerned i t  is not suggested th a t they did  
contract. They are entitled to  contract as i t  seems 
to  me upon terms th a t w ill be as good as the London 
Lighterage Clause fo r the sub-contractor and no 
worse fo r the owner, and th a t is all, in  th is  case, 
they have done.

I t  seems to  me, therefore, th a t i f  you trea t th is 
case throughout not as a case in  which each pa rty  
has acted as agent fo r the other, in  the fu ll sense—  
because quite clearly they have not, they are 
rea lly in m any senses completely independent 
contractors— but i f  you bear in  m ind w hat they 
each knew about the others’ business, and the 
language th a t they used, you can find in i t  a lim ited  
authorisation from  firs t to  last— tha t is from  the 
pla in tiffs to  the defendants—th a t in  each step of 
the way the independent contractor m ay reserve—  
as he does under the B u ll W harf Clause— th a t the 
people who follow after shall have the same exemp
tion  from  negligence as he, the firs t contractor, has 
got. You get i t  in  th is way ; par. 3 o f the B u ll 
W harf clause gives a perfect exemption from 
negligence ; par. 4 a reservation th a t people fo llow 
ing after who supply tugs and barges shall have no 
greater liab ility . The London Lighterage Clause 
gives a perfectly good exemption from  lia b ility  
from  negligence and a reservation in  regard to sub
contractors, and then Messrs. K n igh t’s clause where 
they reserve the same lia b ility  fo r negligence. Of 
course i f  one were dealing w ith  a case in which the 
final contractors, the defendants, were claim ing 
something more than ever had been set out or 
claimed orig ina lly in the B u ll W harf agreement, 
there m ight be, I  can see, a d ifficu lty , bu t I  do not 
m yself see any d ifficu lty  in  in ferring a lim ited  
au thority  in  view o f the fact th a t everybody knew 
precisely what the other was doing and th a t i t  
was probably a great surprise to  everybody con

cerned tha t th is  somewhat ingenious po in t o f to r t 
was relied upon to  excuse the defendants.

I  do not pretend in  th is  review o f the case tha t 
I  have done fu ll justice to  a ll the arguments on 
both sides, bu t I  have dealt w ith  what I  th in k  are 
the principal points as I  see them, and the result 
o f m y judgm ent must be th a t the p la in tiffs fa il and 
there must be judgm ent for the defendants w ith  the 
usual consequence as to  costs.

Solicitors for the p la in tiffs, Waltons and Co.
Solicitors fo r the defendants, J. A . and I I .  E . 

Farnfleld.

M a y  30 ;  J u n e  2 a n d  20, 1933.

(Before Langton, J.)

T he  Rehearo. (a)
S te a m  t r a w le r — H e p  a ir s  b e in g  c a r r ie d  o u t in  

p u b lic  dock— B a i lm e n t— L i a b i l i t y  o f  r e p a ir e r  
f o r  s a fe ty  o f  t r a w le r  d u r in g  r e p a ir s — C u s to m  
a t  G r im s b y .

T h e  p la in t i f f s , o w n e rs  o f  the s tea m  t r a id e r  R . 
c la im e d  d a m ag e s  f r o m  the  d e fe n d a n ts , a  f i r m  
o f  s h ip  re p a ir e r s , in  respect o f  in ju r ie s  s u s ta in e d  
b y  the  R . w h ils t  the d e fe n d a n ts  w ere  c a r r y in g  
o u t c e r ta in  r e p a ir s  on  the R . T h e  R . w a s  
u n d e rg o in g  r e p a ir s  i n  a  p u b lic  g r a v in g  dock at 
G r im s b y , b e lo n g in g  to the  r a i lw a y  c o m p a n y . 
T h e  d e fe n d a n ts ' w o rk m e n  a n d  o th er s e rv a n ts  
w e n t o n  b o a rd  the  R . f o r  the p u rp o s e  o f  c a r r y 
in g  o u t the r e p a ir s . T h e re  w a s  th ro u g h o u t on  
b o a rd  a  w a tc h m a n , w h o  w a s  the s e rv a n t o f  the  
p la in t i f f s ,  a n d  a f te r  w o rk in g  h o u rs , w h e n  the 
d e fe n d a n ts ' s e rv a n ts  h a d  le ft  w o rk , he w a s  the  
o n ly  p e rs o n  w h o  w a s  o n  b o a rd . T h e  R . w as  
p u t  in to  dock  a t  the in s ta n c e  o f  the p la in t i f f s ,  
a n d  b y  the te rm s  o f  the c o n tra c t betw een the  
p a r t ie s  the f i r s t  dues w e re  p a id  by  the p la in t i f f s ,  
a n d  subsequent dues b y  the d e fe n d a n ts . D u r in g  
the r e p a ir s ,  the d e fe n d a n ts  h a v in g  rem o v e d  
c e r ta in  bow p la te s , i t  becam e n e c e ss a ry , w h e n  
w a te r  w a s  a d m itte d  to the d o ck , f o r  the R . to 
f lo a t  o n  one o f  h e r  b u lk h e a d s  ; u n k n o w n  to the 
p a r t ie s  there  w e re  op en  r iv e t  holes i n  the b u lk 
h e a d  th ro u g h  w h ic h  w a te r  en te re d . T h e  e n try  
o f  w a te r  w a s  n o t d iscovered  by  the w a tc h m a n  
f r o m  the t im e  w h e n  the d e fe n d a n ts ' w o rk m e n  
le ft  the  R . a f te r  the  c o n c lu s io n  o f  w o rk  on  
S a tu r d a y  u n t i l  the f o l lo w in g  m o rn in g  w h e n  i t  
w a s  too la te  to p re v e n t the  R . f r o m  f a l l i n g  over 
a n d  s u b s e q u e n tly  s in k in g ,  i n  consequence o f  
w h ic h  she s u s ta in e d  s erio u s  d a m a g e .

H e ld ,  th a t there  w a s  n o  im p l ie d  te rm  i n  the con
tra c t  u n d e r  w h ic h  the r e p a ir s  w e re  b e in g  exe
c u te d  th a t the d e fe n d a n ts  s h o u ld  be a n s w e ra b le  
f o r  the s a fe ty  o f  the  R . d u r in g  the r e p a ir s .

E x  pa rte  W illo u g h b y  ; In  re W estlake (1881) 44 
L .  T .  R e p . I l l  ; 16 C h . O iv .  604 ; E a r le ’s S h ip 
b u ild in g  and E ng ineering  Com pany L im ite d  
v . A k t .  D /S . Gefion and others (1922, 10 L I .  L -  
305) d is t in g u is h e d .

H e ld ,  fu r th e r ,  th a t  there  w a s  a t G r im s b y  a  custom 
th a t w h ils t  r e p a ir s  to tra w le rs  w e re  b e in g  carried

(a) Reported by Geo ffrey  H utch in son , E sq., Barrfster- 
at-Law .
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out in  the m anner in  question, representatives 
o f the owners should be responsible fo r  inspecting  
the bulkhead, and, i f  necessary, watching i t  
du ring  repairs.

H e ld, fu rth e r, that there was no negligence on the 
p a rt o f the watchman, but that the action fa ile d  
on the ground stated above.

The p la in tiffs  were Messrs. George Frederick 
Sleight and Raymond Laurence Humphrey, trustees 
o f the late Sir George Sleight, and owners o f the 
steam traw ler Rehearo. The defendants were 
Messrs. J. S. Doig (Grimsby) L im ited , a firm  of 
ship repairers carrying on business a t Grimsby.

The p la in tiffs  claimed damages fo r in juries 
sustained by  the Rehearo in  Oct. 1932 w h ils t 
ly ing  in  the London and North-Eastern Railway 
Company’s No. 3 graving dock a t Grimsby under
going repairs.

The facts and contentions o f the parties fu lly  
appear from  the head-note and the judgm ent o f 
Langton, J.

Som ervell, K .C . and P ilc h e r  for the p la in tiffs. 
D ic k in s o n ,  K .C . and C y r i l  M i l le r  for the 

defendants.

J u n e  20.— Lang ton , J.— In  th is  case the p la in 
tiffs , who are the owners o f the traw ler Rehearo, 
sue the defendants, Messrs. J. S. Doig (Grimsby) 
L im ited , who are repairers, fo r damage sustained 
to  the Rehearo w h ils t ly ing  in  No. 3 graving dock at 
Grimsby. The case is an unusual one, and i t  is a 
case not w ithou t a good deal o f d ifficu lty . I t  has 
been excellently argued on both sides, and no tw ith 
standing the d ifficu lty  I  have fe lt  about i t  I  th in k  
i t  is better I  should give judgm ent now while a ll 
the points are present to  m y m ind. The Rehearo 
had suffered some damage to  her forward plates, 
and i t  became necessary to  have th is  damage 
repaired. The defendants, Messrs. Doig, under
took the repair a fter a tender and the contract 
upon which they undertook the repair is contained 
in  certain letters. The fina l le tters are letters of 
the 25th Oct. 1932 from  the p la in tiffs  to  Messrs. 
Doig, and on the 28th Oct. from  the p la in tiffs  to  
Messrs. Doig. The facts are th a t the Rehearo  was 
put in to  No. 3 graving dock, a public dock owned 
by the London and N orth  - Eastern Railway 
Company, and le t to  the public a t certain rates of 
hire, and she occupied the dock in  common w ith  
five other trawlers also under repair. The Rehearo 
was p u t in  the dock at the instance o f the p la in tiffs , 
and the firs t dock dues were to  be pa id by  the 
p la in tiffs , subsequent dock dues were to  be paid 
hy the defendants. On the 29th Oct. 1932, which 
was a Saturday, the defendants’ workmen were 
Working on the Rehearo on the m orning o f th a t day. 
A t noon they le ft the Rehearo, and the condition 
in which they le ft her was th a t certain o f her bow 
Plates had been removed and she was exposed to  
the necessity o f floating bn her forward bulkhead 
when the dock was filled  w ith  water. The bu lk
head in  question was not the foremost bulkhead 
° f  a ll—th a t is a short bulkhead a t the aftermost 
end o f the fore peak— but a w ate rtigh t bulkhead 
tha t comes in  the way, I  th in k  i t  is, o f sixty-one 
strain plates and ju s t forward o f some space devoted 
t °  spare gear and the fresh water tank. This bu lk
head is a bulkhead extending the fu ll height o f the 
Vessel, and i t  is not denied th a t i t  is quite customary 
tor the purpose o f repair to  float vessels o f th is  
elass upon th a t bulkhead. As the case firs t 
Presented its e lf to  me I  saw i t  in  th is  way. The 
repairers had taken off the bow plate. They had

exposed th is  forward bulkhead— an unusual surface 
when judged generally— to  the action o f the water, 
and therefore one would imagine some du ty  lay  
upon them  to  examine the bulkhead in  question. 
A  great deal o f evidence has been called, and the 
m atter has been fu lly  thrashed out before me.

To fo llow  the facts a l i t t le  more in  detail. On 
the afternoon o f Saturday, the 29th Oct., the dock 
was filled  w ith  water. The defendants’ workmen 
had, o f course, departed, and there was in  charge 
o f the Rehearo  on ly one man, a watchman, in  the 
employment o f the p la in tiffs . B y  an extraordinary 
mischance, which is quite unexplained in  any 
evidence before me, the bulkhead had three small 
rive t holes in  its  surface or face whereby water was 
able to , and d id  in  fact, enter. So far as can be judged 
by the appearance o f these holes they had orig ina lly  
held in  position some form  o f bar or piece o f metal, 
bu t one can see there are bars o f th is  character 
in  other portions o f the bulkhead bu t no one has 
attem pted to  explain how i t  came to  pass th a t the 
holes were in  existence a t th is  tim e. The vessel 
was classed a t L loyd ’s, and she had undergone a 
special survey w ith in  some three years o f the 
occurrence. I t  is inexplicable th a t she should 
have had these r ive t holes in  the bulkhead at the 
tim e. Now there is evidence th a t she had been 
exposed to  some test since then which would have 
made i t  quite impossible th a t the holes could have 
been in  existence at the tim e she passed her survey. 
The holes being there and the surface being exposed 
to  water, the water entered through the bulkhead, 
and the vessel, which had been lis ted to  the quay 
w ith  her starboard side made fast by ropes to  the 
quay, lost her lis t, fe ll over to  port, and in  a very 
short tim e sank w ith  water entering the engine 
room a ft over the deck, and thereby sustained very 
considerable damage. The problem which is 
presented by these facts is who is responsible fo r 
the damage which the vessel sustained. The 
p la in tiffs  plead th a t i t  was an im plied term  th a t 
the defendants safely keep the Rehearo during the 
execution o f the repairs, and obviously she was 
no t so kept because she was damaged, and they 
lay  th e ir case in  negligence and in  breach o f the 
im p lied  term  o f th is  agreement and they say the 
repairers are liable. The defendants’ case is at 
firs t sight a l i t t le  in v it in g  because they say th is. 
They say:  “ No, by the terms o f th is  agree
ment we had no du ty  a t a ll to  look after th is  
vessel while she was in  th is  dock. Furthermore, 
we say there is a custom o f the po rt o f Grimsby 
th a t at least so fa r as th is dock is concerned 
and so far as the repair o f trawlers is concerned 
the du ty  o f looking after the vessels while they were 
in  th is  dock lies w ith  the owners o f the vessels, 
and any du ty  there may be fo r watching the 
bulkhead when vessels are floated on the bulkhead 
lies also on the owners o f the vessel.”  Further, 
i t  is said in  th is  case, “ The vessel was in  charge 
o f your watchman. Your du ty  is to  have a 
watchman who is able to  deal w ith  the ordinary 
and usual occurrences on board a vessel, and 
your watchman failed in  tha t, because he perceived 
nothing a t a ll t i l l  five or six o’clock in  the 
morning when the vessel had lost her l is t  and 
was very soon about to  sink.”  T ha t defence 
struck me as somewhat unusual. I t  is not a t a ll 
w illin g ly  th a t one comes to  a conclusion as regards 
a custom o f th is  character, bu t I  cannot ignore 
the evidence i f  sufficiently strong in  character to 
show th a t the common law is varied by local custom.

F irs t o f a ll considering the case one looks to 
see whether any lig h t can be obtained from  the 
terms o f the contract. B u t the terms o f the con
tra c t are not at a ll illum ina ting . I t  would be
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perfectly possible to  im p ly  by th a t contract either 
th a t the owner or the repairer had custody and 
possession o f th is  vessel during repair to  be carried 
ou t under the contract. B u t the parties have 
come forward and given me almost a super
abundance o f evidence on th is  po in t, and the clear 
conclusion a t which I  have arrived after a very fu ll 
discussion o f the case is th a t in  th is  case there 
was no surrender by the owners o f the Rehearo to  
the repairers fo r the purpose o f repair. One 
is apt to  be misled by th ink ing  o f a case in  
which the repair is in  a private dock. In  tha t 
case there cannot be a shadow o f doubt th a t 
the custody and possession o f the vessel during 
the repair is in  the hands o f the repairer, and 
I  hope th a t nothing I  say in  th is  case w il l  do 
anything or have any effect in  m in im ising the pla in  
du ty  which lies on repairers in  such cases to  exercise 
proper care o f the chatte l in  th e ir possession. B u t 
in  th is  case the evidence was strongly the other way.

We endeavoured in  argument to  test the m atter 
by cases dealing w ith  possessory lien. These 
cases afforded some assistance, bu t in  so fa r as 
they afforded me any assistance here I  th in k  they 
favoured the defendants. The cases th a t were 
pu t before me were E x parte W illoughby; Re 
Westlake (1881, 16 Ch. D iv . 604 ; 44 L . T. Rep. I l l ) ,  
and the case o f Earle's Shipbuilding and Engineering 
Company Lim ited  v. Akt. D /S  Gefion and others 
(1922, 10 L I. L . 305). B u t in  those cases the 
possessory lien  was found in  favour o f the repairer. 
The accommodation had been arranged fo r and 
pa id fo r by the repairer and the ship had been 
entered in  the books o f the pub lic  dock in  the 
repairer’ s name. In  th is  case the procedure was 
otherwise, and I  am pa rticu la rly  impressed by  the 
fac t th a t everyone on the p a rt o f the repairers had 
le ft  the vessel qu ite  openly and quite ostensibly 
by noon on Saturday. There is no suggestion th a t 
anyone was expected to  remain and no question 
seems to  have been raised a t the tim e a t a ll. Mr. 
D o ig  went in to  the box and gave me most excellent 
evidence o f his view o f the contract. He impressed 
me as a most candid and painstaking witness. He 
struck me as a man who was g iv ing  the very best 
o f his knowledge and be lie f in  the account o f what 
happened in  th is  case. Against th a t the p la in tiffs  
were people who also had had very great experience. 
They had had in  the course o f qu ite  a short tim e 
over 600 cases o f repair and they were quite unaware 
as they said, o f any custom such as was p u t forward 
on behalf o f the defendants. B u t M r. D o ig ’s 
evidence pa rticu la rly  impressed me in  th a t he 
said he qu ite believed th a t someone ought a t least 
to  inspect the bulkhead and indeed in  his experience 
i t  always was inspected. B u t so fa r as he was 
concerned i t  never crossed his m ind to  inspect 
someone else’ s bulkhead a t a ll and i t  seemed 
perfectly clear to  me th a t M r. Do ig was stating 
nothing more than the tru th  in  saying so fa r as 
he was concerned he occasionally had a contract 
in  which the responsibility was expressly and in 
express terms p u t upon his shoulders, and in  those 
cases he d id  inspect the bulkhead i f  he had any 
occasion to  float the vessel upon the bulkhead, bu t 
where there was no such special term  he never 
had taken th is  view  a t a ll. I t  never occurred to  
h im  th a t he should inspect the bulkhead, fo r which, 
as he p u t i t ,  he was in  no way responsible. That 
is the evidence o f one man only. B u t qu ite apart 
from  the question o f custom I  th in k  i t  is very 
useful evidence i f  one accepts i t  as I  do to  show 
w hat is the state o f business between these parties. 
Mr. D o ig ’s view  o f the business between the parties 
was : “  I  was nothing bu t the man who was hired 
to  come upon th is  ship and do the exact job

I  intended to  do. W hat the owners d id  w ith  th e ir  
ship in  the meantime and how they looked after 
i t  had nothing to  do w ith  me. The ship was not 
bailed to  me in  any sense. I  was not responsible 
fo r her in  any way. I  was responsible on ly  fo r the 
work I  had to  do.”  I f  th a t is the rig h t view o f the 
contract between the parties qu ite apart from  the 
question o f custom i t  would be d ifficu lt to  say tha t 
the repairers were to  blame fo r the damage which 
had occurred through a fa ilure either to inspect 
or watch the bulkhead which adm itted the water.
I f  they were in  t ru th  and in  fac t nothing more than 
repairers who were in v ite d  on the premises over 
which they had no contro l I  see great d ifficu lty  in 
pu ttin g  upon them  any responsibility. That is 
the firs t and I  th in k  the strongest ground o f defence.
I  th in k  the m atter does not go beyond th a t i f  one 
is satisfied th a t is the position between these parties. 
To m y m ind i t  is qu ite an unusual position, but 
I  believe i t  to  be the actual position in  th is  case.
I  th in k  the facts I  have stated a ll go to  show tha t 
th is  was the real agreement in  th is  case. Therefore,
I  do no t im p ly  an agreement such as is pleaded 
in  the statement o f claim , and which would be in 
normal circumstances a proper im plica tion to  make, 
th a t the repairers should safely keep the vessel 
during the execution o f the repairs.

T ha t is on ly one aspect o f the case. The main 
case pleaded, and on which evidence was heard at 
great length, is the custom which has been set up 
th a t a t th is  particu lar dock w ith  th is  particular 
class o f vessel there is a custom th a t the owners’ 
representative, or someone acting on behalf o f the 
owners, shall inspect the bulkhead and, i f  necessary, 
and the owners desire it ,  watch the bulkhead 
during the m aterial tim e. I  watched the evidence 
on behalf o f th a t custom w ith  jealous care, and I  
paid very great a tten tion to  M r. Somervell’s 
analysis o f it ,  in  which he pointed out th a t the 
cases to  which the witnesses were able to  speak 
in  fact were not very numerous. No one was able 
to  speak to  more than four or five cases in  which 
they had known vessels floated on the ir bulkheads 
in  th is  manner. B u t against th a t there was evidence 
o f people, repairers’ insurance surveyors, who had 
acted as owners’ surveyors, and these people spoke 
to  a custom whereby either the owners’ repre
sentative or the insurance surveyor was the person 
to  whom the du ty  was entrusted to  inspect the 
bulkhead and make sure th a t the bulkhead was 
ready to  stand the strain to  be imposed upon it  
in  the dock. Mr. Somervell made another excellent 
po in t there th a t the whole m atter is obscured by 
the eruption o f the insurance surveyors in to  this 
class o f case, and JMr. Dickinson a t one tim e pu t 
forward a d ifficu lty , which d id  not commend itself 
to  me, th a t the repairer was entitled to  rely upon 
the fac t th a t the  vessel was a classed vessel and 
had been passed as having w a te rtigh t bulkheads 
by the insurance surveyor. That d id  not commend 
itse lf to  me. The repairer has to  take care or he 
has not. I f  he has a du ty  to  take care I  cannot 
see he could excuse him self from  th a t du ty  by 
saying : “  I  believed someone else was taking
care.”  That is not a doctrine to  which I  personally 
can feel inclined to  accede.

Mr. Somervell’s other po in t contained a con
siderable amount o f tru th , because i t  may well be 
i f  there is th is  custom i t  has grown up by reason 
o f the more prom inent pa rt which insurance 
surveyors take nowadays than they used to take 
when the business o f insurance was much less 
developed. I t  seems to  me a quite possible theory 
fo r the origin o f th is  custom tha t, in  view of the 
fact th a t insurance surveyors always as a m atter 
o f practice inspect these bulkheads before repairs
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are carried out, the owners and repairers neither o f 
them thought there was any du ty  ly ing  upon them. 
From  th a t m ay have developed the practice tha t 
the repairer m ay say to  himself : “  This is not an 
expense fo r which *X need budget a t all, because 
this is a m atter which is carried out either by the 
insurance surveyor or someone else and for which 
I  need therefore make no provision.”  I  thoroughly 
agree th a t the mere fact th a t la x ity  had grown up 
and th a t the repairer had chosen to  re ly  upon the 
insurance surveyor would not be any reason for 
holding th a t any custom such as pleaded here was 
established. I  do not th in k  I  am much concerned 
or should be o f any assistance to  the parties in 
endeavouring to  discover what the origin o f the 
custom was. I  am not here to  conjecture about 
these matters. However i t  may have originated, I  
am o f opinion th a t so fa r as th is  dock was con
cerned and th is  class o f vessel was concerned, and 
I  expressly lim it  i t  to  th a t because I  have had no 
real evidence tha t the custom exists apart from 
tha t, there is a custom o f the character pleaded in 
the defence, and I  th in k  i t  is a custom so far 
as these small vessels are concerned th a t the owner 
or insurance surveyor acting for th a t purpose as a 
friend or agent o f the owner does undertake the 
du ty o f either assuring himself before water is 
poured in  th a t the bulkhead is able to  stand the 
strain, or, i f  th a t is not done, th a t he is present at 
the actual incursion o f the water and satisfies h im 
self there and then th a t the bulkhead is standing 
the strain. I  do not th in k  tha t excludes the possi
b ility  th a t i f  the owner is a careful man he sees 
both done.

However i t  may be, I  accept the evidence o f the 
various people who have been called to assure me 
tha t, whatever may have been done in  the gemote 
past as the du ty  o f the repairer in  Grimsby in  th is 
respect, i t  is not a du ty  which rests upon him  to-day 
in the absence o f those express terms which had 
been pointed to  in some o f Mr. Doig’s contracts.
I  should not om it to  notice tha t, in  contradiction 
of the evidence o f the numerous people who have 
been called fo r the defendants, there was one strong 
witness called on behalf o f the p la in tiff. P la in tiffs 
called a Mr. Oldham, who had an almost unique 
experience in  the m atter o f employment by various 
firms, fo r he had been in the employment o f such 
Well-known people as W orkman, Clark, and Co., 
Cammell La ird , and others, and was in  a responsible 
position in  the employment o f those firms. B u t 
Mr. Oldham was speaking, as I  understood the 
evidence, quite generally when he said th a t repairers 
took the elementary precaution of seeing a bulkhead 
Was doing its  du ty, and I  cannot help th ink ing  tha t 
to-day in  the vast m a jo rity  o f cases in  the contracts 
which one ord inarily  hears of, and certainly in  a ll 
contracts in  which the custody and possession o f 
vessels is handed over to  repairers, th is  du ty  is 
undertaken by the repairers. B u t Mr. Oldham 
did not purport to  speak as a Grimsby man or 
to deal w ith  any special incidents o f the Grimsby 
dock. Otherwise was the evidence o f Mr. Powell. 
He was an old and tried  repairer o f Grimsby 
and engaged for over f if ty  years in  shipbuilding. 
He said he was quite fam ilia r w ith  floating ships 
on the ir bulkhead, and beyond a doubt in 
every case he used to  instruct his foreman 
boiler maker to  make a thorough examination of 
the bulkhead. H is  evidence was, therefore, in 
strong contrast to  a ll the evidence called on behalf 
?f the defendants. One boiler foreman who was 
in  his employment was called, a Mr. Blakey. He 
rea lly d id  l i t t le  to  shake the evidence o f Mr. Powell 
because he said out o f five cases in  which he floated 
vessels on the bulkhead he, while in  Mr. Powell’s
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employment, had had orders from  Mr. Powell to  
inspect the bulkhead. B u t he qualified th a t by 
saying th a t the orders were express orders to  do i t  
fo r the owner. I  don’t  th in k  I  should take the 
evidence o f Mr. B lakey against th a t o f Mr. Powell 
i f  I  thought there was any strong conflict between 
them. I  th in k  Mr. Powell had always taken th is  
precaution he says he took, and i t  may well be th is  
custom, spoken to  so strongly by a ll the witnesses 
fo r the defendants, was a custom which has grown 
up w ithou t touching Mr. Powell’s procedure in  the 
m atter, and o f which he may personally either be 
completely ignorant or wish to  ignore. As I  
understood his evidence, he was ignorant o f it ,  and 
I  am m ind fu l o f the fact th a t to  establish a custom 
one must be satisfied th a t i t  is universal and i t  is 
known. B u t I  do not th in k  I  should be justified 
on Mr. Powell’s evidence as weighing against the 
very considerable weight on the other side in  saying 
a custom is negatived merely because Mr. Powell 
d id  not agree w ith  it ,  and he, being a very old man 
d id  not recognise i t  or know o f it .  I  have weighed 
his evidence against the rest o f the evidence, and 
weighing i t  I  th in k  they succeed upon the defence- 

There is one other m atter on which a certain
amount o f tim e  has been expended, again a not 
altogether easy po int. That is, even supposing 
the defendants were responsible fo r the incursion o f 
water through the bulkhead the vast m a jo rity  o f 
th is  damage would never have occurred had i t  not 
been fo r the negligence o f the p la in tiffs  in  not 
themselves tak ing proper care o f the vessel while 
in  the dock. Quite shortly the facts in tha t 
connection are th a t the water was le t in to  the dock 
commencing in  the early pa rt o f the afternoon o f 
Saturday, the 29th Oct. A  watchman was on 
board w h ile th is  water was being le t in . The 
dock was about fu l l  up about 6.30 p.m. in  the 
evening, and the watchman discovered nothing 
as to  the condition o f the vessel u n til an hour a fter 
5 a.m. on the morning o f the 30th. The watchman 
is a former master o f some th ir ty  years’ experience, 
and i t  does not look upon these facts th a t he can have 
been exercising a very v ig ila n t outlook or care on 
the vessel to  have noticed nothing before th a t tim e, 
because when shortly a fter the tim e he noticed she 
had lost her l is t  the vessel had foundered. B u t 
I  don’t  th in k  th a t concludes the m atter at a ll. 
Mr. D ickinson cited one or two cases to  me upon 
th is  rather d ifficu lt question o f the du ty  o f a ship
owner to  exercise proper care o f his vessel while 
in  dock. He has cited the case o f The Creterope 
(1921, 9 L I. L . 450), decided by H il l ,  J. in  th is  
court, which afterwards went to  the Court of 
Appeal, where the judgment o f H i l l ,  J. was affirmed. 
In  th a t case the vessel was a concrete tug  and 
was holed by a bo lt w h ils t ly ing  in  dock in  H u ll. 
I t  was proved th a t there was no one on board a t the 
tim e. H i l l ,  J. in  th a t case, w ith  the assistance o f 
the E lder Brethren, took the view th a t i t  was 
negligence on the pa rt o f the tug  owner to  leave the 
vessel w ith  no one on board, and I  don’ t  suppose 
th a t anyone could be astonished a t the learned 
judge and the E lder Brethren arriv ing a t th a t view. 
B u t th a t is not th is  case a t a ll, because we have a 
man on board in  th is  case in  charge, and therefore 
the facts are not so simple. I t  is not qu ite easy to  
state what is the du ty  o f a shipowner in  these 
circumstances. Perhaps one gets some ligh t from  
the other case which Mr. Dickinson cited o f Grant 
v. Egyptian (Owners) : The Egyptian (11 Asp. 
Mar. Law Cas. 388 ; 102 L . T. Rep. 465 ; (1910) 
A. C. 400), in  which the watchman in  charge of one 
traw ler undertook to  bring another traw ler in to  
the same dock where the owners’ vessel was lying, 

Horr^Qo-Arl th e  o w n e rs ’ vessel, made
I I I
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no examination o f the damage done, and the 
traw ler sank. The circumstances are not a t a ll 
parallel. Lo rd  Shaw says there in  his speech :
“  The defendants are liable for the damage which 
is a natural and direct consequence of the ir wrongful 
act ; th a t would cover the slight in ju ry  to  which 
I  have alluded. The second principle is th a t the 
defendants are not liable for any fu rther damage 
which could have been avoided or minimised from 
the exercise o f reasonable care on the part of 
the plaintiffs.”

I f  I  am rig h t in  the conclusion I  have arrived at 
concerning the incidence of the du ty in th is  case of 
looking after the traw ler i t  was a du ty which lay 
on the p la in tiffs in th is  case. B u t I  have to 
remember she was a traw ler in  a traw ler dock, and 
tha t the purpose of a watchman as declared by the 
plain tiffs was tha t they should have someone on 
board able to  do the small amount necessary to  
tend the ropes and protect the vessel against the ft. 
That they considered in the circumstances sufficient. 
Seeing how these vessels lie in  the dock, and seeing 
the circumstances generally, I  don’t  know th a t I  
ought to  pu t any higher du ty upon them than tha t. 
I  don’t  th in k  they have any du ty  to  have upon her 
a person o f any high degree o f skill, even though 
in this particular case they happened to  have a 
master mariner in  charge. I t  is a very strik ing 
comment th a t a master mariner should not during 
all these hours have noticed the vessel had altered 
her tr im  to  the extent to  which th is  vessel must 
have altered her tr im , bu t th a t seems to  me an 
accident rather than the substance o f the matter. 
I  don’t  th in k  they were bound to  have a person 
on board who could and ought to  have taken such 
care and have such knowledge as to  be immediately 
aware o f the fact th a t the vessel was changing her 
tr im  and was thereby in  danger. Mr. D ickinson 
la id great stress upon th a t po in t, and called certain 
witnesses to  show th a t the ropes o f th is  vessel were 
not properly tended. On th a t I  got the ship s 
husband, Mr. Burgess, and I  am satisfied from  what 
Mr. Burgess and Mr. Ho llingw orth  say as to  the 
necessity of tending these ropes. I  th in k  the way 
in  which these ropes were made fast le ft quite 
sufficient play to  deal ord inarily  w ith  the variation 
which occurred during the tim e the dock filled and 
emptied i f  there was someone there to  tend them. 
Mr. H o llingw orth  is the watchman, and his evidence 
was th a t he made periodical rounds during the n ight, 
and notw ithstanding tha t and the fact th a t the 
vessel must have been going down quite steadily 
by the head during the whole n ight, he never per
ceived there was any variation o f tr im . I  th in k  
Mr. Dickinson is on clearly the strongest ground 
when he says : “  I  don’t  th in k  much of th a t watch
man.”  I  th in k  Mr. H o llingw orth  is probably 
celling me a good deal more than the tru th  when he 
tells me he made so many periodical rounds and 
inspected quite so carefuily, bu t I  have to  bear in 
m ind th a t he was not a mere night-watchman 
bu t a man who had to  keep his watch both day and 
night, and I  am not prepared to  say th a t tak ing 
him , not as a master mariner, bu t tak ing h im  as an 
ind iv idual who was there to  look after what was 
necessary and nothing more fo r th is  ship in  ordinary 
circumstances, I  th in k  I  cannot say he was lacking 
in the performance o f his duties. No one imagined 
for a moment tha t this bulkhead was going to  give 
way by leaking water. In  fact, in  the experience 
o f a ll the people no one seems to  know o f a case in  
which a bulkhead has given way. I t  was a wholly 
exceptional circumstance. The sinking was of a 
gradual character which took place during the 
night, and though a more v ig ilan t man w ith  his 
experience m ight have perceived the vessel was

altering her t r im  I  don’t  th in k  I  ought to  say tha t 
a watchman whom i t  is incumbent upon the pla in
tiffs  in  th is  case to  have upon the ir vessel was lacking 
in his plain du ty  in fa iling to  perceive in  these 
circumstances a fact th a t in  broad daylight and in 
other circumstances m ight have been staring h im  
in the face.

Therefore, on th is  second defence, I  am against 
the defendants, and I  don’t  th in k  they make any 
defence on th a t ground. B u t upon the first two 
grounds, th a t the contract d id  not put the vessel 
in  any way in to  the hands o f the defendants or 
impose upon them  any special du ty  to  take care 
and upon the ground o f custom, I  have found in 
the ir favour. Upon those two grounds th is  claim 
fails, and there must be judgm ent for the 
defendants.

Solicitors for the p la in tiffs, Pritchard and Sons, 
agents fo r H . K .  and H . S. Bloomer, Grimsby ; 
Price, Roscoe, Wilson, and Glover, agents fo r A. M . 
Jackson and Co., H u ll.

June  27 and  30, 1933.

(Before Bateson, J .)

The M in e rv a , (a)

A ction  in  rem — J u ris d ic tio n — “ Damage done 
by a ship " — “  Damage received by a ship  ”  
— G ra in  elevator— P a rt o f elevator being hoisted 
by sh ip 's derrick— Broken derrick— Damage 
to elevator— Supreme Court o f Judicature  
(Consolidation) A c t 1925 (15 &  16 Geo. 5, 
c. 49), s. 22, sub-s. (1) (a) (H i.) ( iv .), s. 33, 
sub-s. (2).

The p la in t if fs , owners o f the g ra in  elevator N . P., 
claimed damages in  respect o f in ju r ie s  sus
tained by the N . P . The p la in t if fs  alleged that 
when a p a rt o f the elevator was being hoisted 
out o f the defendants' steamship M . ly ing  
alongside a w h a rf in  the docks at Birkenhead, 
by means o f the derrick o f the M ., the span of 
the derrick broke and in  consequence the pa rt 
o f the elevator fe ll,  doing damage to the N . P • 
The p la in t if fs  accordingly commenced an 
action  in  rem  against the owners o f the M . 
The defendants appeared under protest, and 
moved to set aside the w r it  and proceedings on 
the ground that the court had no ju r is d ic tio n  
to entertain an action  in  rem . The d istrict 
reg istrar at L iverpoo l held that the M . was 
not a t the tim e o f the accident being navigated, 
and that there was, therefore, no ju r is d ic tio n  
to entertain an action in  rem .

H e ld  (reversing the order o f the d is tr ic t registrar), 
that the damage sustained by the N . P . was 
“  damage received by a sh ip  . . .”  w ith in  
the m eaning o f sect. 22, sub-sect. (1) (a) ( i i i . ) ,  
o f the Supreme Court o f Jud ica tu re  (Consoli
dation) A c t 1925, and that there was therefore 
ju r is d ic tio n  to entertain an action  in  rem  
against the M . ; and, fu rth e r, that the damage 
having been caused by p a rt o f a sh ip  was 
“  damage done by a sh ip  "  and that there was 
also ju r is d ic tio n  under sect. 22, sub-sect. (1) 
(a) (iv .). I t  was not necessary that the ship

(ff) Reported b y  Geo ffr ey  H utch in son , Esq., Barrfster- 
a t-Law .
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should be the active cause o f the damage. The 
M . w h ils t discharging her cargo was s t ill m  
process o f navigation.

Appear from  order o f d is tr ic t registrar a t L iverpool.
The appellants (p la in tiffs), the Grain E levating 

and Autom atic W eighing Company o f Liverpool, 
who were owners of the grain elevator New 
Perseverance, claimed damages in  respect of in juries 
to the New Perseverance caused by the fa ll ot a 
part o f the elevator which was being hoisted out ot 
the Norwegian steamship M inerva  in  Birkenhead 
Docks on the 10th Jan. 1933. The span o f the 
derrick o f the Minerva  broke w h ils t the pa rt ot 
the elevator by which the damage was done was 
being hoisted, causing the damage in  question.

The p la in tiffs  issued a w r it  in  rem in  the Liverpool 
D is tr ic t Registry claim ing fo r the damage sustained 
by the New Perseverance. An appearance under 
protest was entered by the owners o f the Minerva. 
Upon a m otion by the defendants to  set aside the 
w r it  and subsequent proceedings, the d is tric t 
registrar a t L iverpool set the w r it  aside on the 
ground th a t the Minerva  was not a t the tim e  ot the 
damage being navigated.

The p la in tiffs  appealed.
Briehtman, fo r the appellants.— There is ju r is 

d ic tion to  entertain an action in  rem for damage 
done by a ship under sect. 22, sub-sect. (1) (a) ( l v-)- 
This was damage done by the ship. The rope which 
broke was part of the ship. I t  was a bad rope, and 
i t  is alleged th a t i t  was negligent to  have a bad rope. 
There is clearly ju risd ic tion  to  entertain such a 
claim. The d is tr ic t registrar was wrong in  th ink ing  
tha t the vessel a t the tim e o f the damage must be 
in the course o f navigation. There is no au thority  
for such a proposition ; bu t assuming th a t his view 
was righ t, th is  ship was in  fact being navigated. 
W h ils t she is discharging her cargo she is s t i l l  being 
navigated, fo r the voyage is not yet complete. I t  
th is  was not “  damage done by a ship ”  i t  was cer
ta in ly  “  damage received by a ship,”  and there was, 
therefore, ju risd ic tion  to entertain the action under 
sub-sect. (1) (a) (iii-)-

Willmer, fo r the respondents.— “  Damage done 
by a s h ip ”  means damage done by a ship as the 
active cause of the damage. This was rea lly the 
ground upon which the d is tr ic t registrar proceeded. 
A ship cannot be the active cause o f damage whilst 
she is t ie d  up alongside a w h a r f; she is not being 
navigated under such conditions, bu t is bnmS 
merely used as a floating warehouse. In  The Chr 
Knudsen (ante, p. 347; 148 L . T. Rep. 60 (1932) 
P. 153), the court assented to the proposition 
tha t ‘ ‘ damage done by  a ship means damage 
done by the negligent navigation o f a ship. 
I t  is subm itted th a t th is  is correct, and tha t 
here the ship was not being navigated. As to  the 
po in t th a t th is  was damage received by a ship, i t  was 
submitted th a t sub-sect. (1) (a) ( ii i. )  must be read 
subject to  some lim ita tio n  ; otherwise i t  would 
include damage done to  a ship by collision w ith  
a dock owing to  the negligence o f the owners of 
the dock. In  such a case the result o f construing 
Hie sub-section w ithou t some lim ita tion  would be 
to give a r ig h t o f action in  rem against the dock 
owner, invo lv ing a r ig h t to  arrest the dock, which 
Would be absurd. I t  is subm itted th a t the proper 
lim ita tio n  is th is , th a t the damage must be done 
by a ship or by something capable o f being arrested, 
so th a t the ju risd ic tion  in  rem can be exercised.

Brightman replied.
Cur. adv. vult.

Bateson, J. —  I  th in k  th is  appeal succeeds.
I t  is an appeal from  the d is tr ic t registrar ot 
Liverpool, who set aside the w r it  in  the action on 
the grounds, as I  understand, th a t there was no 
ju risd ic tion  to  arrest a foreign ship in  the circum
stances o f the case. .

I  assume the allegations contained in  the indorse
ment o f the w r it  and in  the affidavit which was 
read to  be true. The indorsement o f the w r it  is : 
“ The p la in tiffs ’ cla im  is fo r damages fo r in ju ry  
sustained a t Birkenhead during the m onth o f Jan. 
1933 bv the ir grain elevator New Perseverance 
by reason o f the negligence o f the defendants or 
the ir servants in  the navigation and management 
of the defendants’ steamship Minerva  and (or) 
owing to  the negligence or breach o f du ty  o f those 
in  control o f her.”

The affidavit o f Mr. Fitzsimmons, the man in 
charge o f the New Perseverance, says th a t : “  A t 
about 4 p.m. on the 10th  Jan. 1933 the New 
Perseverance completed the discharge o f a cargo of 
grain from  the after hold o f the above-named 
steamship Minerva, which was ly ing  a t East Tower, 
Seacombe Warehouses, Birkenhead. The elevator 
was thereupon taken down in  order th a t i t  could 
be stowed on the New Perseverance. In  the course 
o f th is  operation one-half o f the elevator remained 
on board the M inerva  w h ils t those on board the 
M inerva  made the necessary preparations to  enable 
them  to  transfer the h a lf elevator to  the A ew 
Perseverance by means o f the wires and derricks 
belonging to  the Minerva.

“ When those on board the Minerva  had got 
everything ready, the ha lf o f the elevator which 
had remained on board the Minerva  was hoisted from 
the M inerva  by her derrick, bu t before i t  had been 
safely placed on board the New Perseverance the 
w ire broke and the ha lf elevator fe ll on to  the deck 
o f the Nero Perseverance, doing damage to  the New 
Perseverance and to  the h a lf elevator. Then he 
says: “ The w ire which broke was an ordinary 
2J in. wire, such as most vessels carry, and formed 
part o f the equipment necessary fo r working the 
derrick»

In  addition i t  was agreed th a t I  was also to 
assume th a t the w ire which broke on the Minerva 
was the span. That is, as I  understand it ,  the 
wire which connects the derrick to  the mast and 
holds i t  up. I f  the span breaks the derrick and its 
burden fa ll in  a heap.

On th is  m aterial i t  is clear th a t the case is one 
in  which the c la im  is th a t the New Perseverance 
received damage to  her deck and her elevator by the 
negligence o f the defendants’ servants in  handling 
and using the gear o f th e ir ship Minerva  I t  also 
seems th a t the damage to  the New Perseverance 
was done by the fa u lty  gear o f the Minerva, tha t 
is, by a pa rt o f the M inerva  herself. The dropping 
o f the elevator by the gear, and the dropping ot 
the elevator and the gear together, d id  damage to 
the New Perseverance, her deck and her elevator.

The Supreme Court o f Judicature A c t 192o, 
i. 22, sub-s. (1) (a) ( ii i . )  and (iv .) and s. 33 , sub-s. (2) 
are the sections in  point. Sub-sect. (1) (a)i ot 
sect. 22 says th a t “  the H igh Court shall in  relation 
to A dm ira lty  matters have the follow ing ju risd ic
tion, th a t is to  say, the ju risd ic tion  o f hearing and 
determining a il the follow ing questions or claims. 
Sub-sect, ( i i i . ) :  “ Any  claim  for damage received 
by a ship,”  and sub-sect, (iv .) : A ny claim  for 
damage done by a ship.”  Sect 33, sub-sect. ( 2 )  
says: “ The A dm ira lty  ju risd ic tion  o f the H igh 
Court may be exercised in proceedings m  rem or 
in  proceedings in  personam.”  , ,

In  m y view, the words o f the statute in  sub
sect. (1) (a) ( ii i. ) ,  “ damage received by a ship
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are clear, and are as wide as could w e ll be con
ceived, as Lord  Herschell said in  The Zeta (7 Asp. 
Mar. Law  Cas. 369 ; 69 L . T. Rep. 630 ; 93 App. 
Cas. 477) : “  This is undoubtedly damage received 
by a ship. The pla in tiffs allege i t  was received 
owing to  the negligence o f the defendants’ servants 
in  and about the navigation and management of 
defendants’ ship. They may proceed in  rem under 
sect. 33, sub-sect. (2), or in  personam, th a t is to  say, 
against the defendants’ res, or against the de
fendants in  person.”

This w r it  is against the res by, from, and on 
which the cause o f the in ju ry  to  the p la in tiffs ’ 
vessel arose. The res is here and can be arrested, 
and i t  seems to  me th a t i t  is w ith in  the four corners 
o f the Act. There is no lim ita t io n  on the words. 
Decisions on other words, or other sub-sections, or 
clauses, do not seem to  me to  help.

Further, I  th in k  the cla im  can be pu t under 
sub-sect, (iv .) as damage done by a ship. I  th in k  
the damage here may be said to  be done by the 
derrick and its  load fa lling  on the ship New 
Perseverance. That is damage done by defendants’ 
ship. I f  pa rt of the ship does the damage I  th in k  
th a t is enough— i f  i t  were done by an anchor or 
by a propeller.

I t  is common enough, in  th is  D iv is ion in  its  
A dm ira lty  ju risd ic tion— and, indeed, in the old 
A dm ira lty  Court— for such cases to  be tr ied  and 
fo r a vessel to  be arrested. I  quite agree w ith  
Mr. W illm er in  saying th a t “ done by a s h ip ”  
connotes the ship as the active cause o f damage, 
i.e., i f  he means the ship or part o f it .  I t  w il l not 
do, I  th in k , to  say th a t sub-sect, ( ii i.)  on ly applies 
i f  the damage is done by a ship, otherwise there 
would be no need o f sub-sect, ( i i i . )  a t a ll.

I  th in k  the reason why the old A dm ira lty  Court 
A c t o f 1840, confined as i t  was to  damage received, 
was amended by the A c t o f 1861 was because i t  
was thought r ig h t to  preserve a ll the old ju r is 
d ic tion , and extend i t  to  cases w ith in  the body of 
a county which would have been w ith in  the ju r is 
d ic tion  i f  occurring on the high seas. I f  on the 
high seas a mast or a jibboom had fallen on another 
ship no question could have arisen as to  the 
ju risd ic tion  in  rem and the r ig h t to  arrest the ship. 
Nowadays, such an accident m ight easily happen 
in  refuelling a ship a t sea. In  th is  case there was 
damage received by parts o f one ship through 
fa ilu re  to  act properly o f a pa rt o f another ship 
in  the hands o f the defendants’ servants. I  th in k  
I  am only g iv ing effect to  the pla in  words o f the 
statute passed as recently as 1925.

Several cases and dicta  were cited. In  The Clara 
K illa m  (3 Mar. Law Cas. (O. S.) 463 ; 1870, 23 L . 
T. Rep. 27 ; L . Rep. 3 A. &  E. 161) the claim  
was by the owners o f a telegraph cable against 
a ship whose mate had cut the cable. That was 
held to  be damage done by  a ship. I t  seems to  
me th a t i f  there were ju risd ic tion  in  such a case 
and the ship m ay be arrested— as i t  was in  th a t 
case—th is  is a good deal stronger a case. In  1871, 
in The Industrie  (1 Asp. Mar. Law  Cas. 17; 1871, 
24 L . T . Rep. 446 ; L . Rep. 3 A. &  E. 303) the 
c la im  was fo r in ju ry  received by  a ship forced 
ashore by another vessel under way. Under the 
words “  damage received by  a ship ”  i t  was held 
th a t there was ju risd ic tion  in  such a case, and the 
ship was arrested. I  rather th in k  th a t is the one 
case where the words “  damage received by a ship”  
arose among the cases cited to  me.

In  the same year— 1871— in  Good v. London 
Steamship M utua l Protection Association (L . R. 
6 C. P. 563), which was a case where a seacock 
was le ft  open so th a t the cargo became damaged, 
W illes, J. held th a t “  im proper navigation ”  covered

something im properly done by a ship or a pa rt of 
a ship in  the course o f the voyage. I t  is a decision 
which seems rather far away from  the m atter tha t 
I  have to  consider, bu t i t  does show th a t in  con
sidering what is a ship in  such circumstances, part 
o f a ship is, o f course, a ll th a t is necessary.

In  1884 The Warkworth (5 Asp. Mar. Law 
Cas. 326 ; 51 L . T. Rep. 558 ; 9 Prob. D iv . 145) 
was a case where the steering machinery went 
wrong fo r want o f a p in, and the collision due to 
the vessel fa iling  to  steer properly was held to  be 
“ im proper nav iga tion ”  under the lim ita tion  
section. That, again, does not seem to  be very 
much in  po in t, because i t  is on the lim ita tion  
section and not on the sections in  question.

And also in  1884, The Vera Cruz (5 Asp. Mar. 
Law Cas. 270 ; 51 L . T . Rep. 104 ; 9 Prob. D iv . 97) 
was decided. That was, again, an action under 
Lord  Campbell’ s A ct, and i t  was held tha t an 
action under Lo rd  Campbell’s A c t does no t come 
w ith in  the A c t o f 1861 where the words are the 
same, namely, “ damage done by a ship.”  There 
was no actual in ju ry  to  the person who was claim ing 
and on whose account the action was brought. 
This is what B re tt, L .J . la id  down and Bowen, L .J. 
said : “  In ju ry  to  the fam ily  is no t done by the 
ship.”  Bowen, L .J . also said, “ done by a s h ip ”  
means “  done by those in  charge o f a ship ” — tha t 
the ship is the “  noxious instrum ent,”  B re tt, L.J- 
spoke o f the ship as being “ the active cause.”  Of 
course the words ‘ ‘ done by a ship ’ ’ mean tha t 
i t  must be done by the ship. The House o f Loras 
also had th a t case before them, and they followed 
the decision o f the Court o f Appeal, and th a t is 
reported in  5 Asp. Mar. Law Cas. 386 ; 52 L . I  ■ 
Rep. 474 ; 10 App. Cas. 59.

In  1894 The Theta was decided (7 Asp. Mar. 
Law Cas. 159 ; 71 L . T. Rep. 25; (1894) P. 280). 
That was the case o f a man fa lling  down the hold of 
a ship, and i t  was held tha t th a t was not 
“  damage done by a ship.”  That seems to  be 
p re tty  obvious.

Then in  1895 The Sneyd (29 Ir .  L . T. Jour. 317) 
(tha t is, in  a note, I  th in k , in  a newspaper, the 
Ir ish  Law Times, bu t whether i t  is a newspaper or 
a report, I  am not quite sure), i t  says : “  Personal 
in ju rv  to  a stevedore by derrick breaking.”  I t  was 
held th a t the ship was not the active cause. In  
the old  days such a report would not have been 
listened to— certainly not by B re tt, L .J ., as I  have 
heard h im  say more than once— but there i t  is. 
There are no arguments reported ; there are no 
reasons given ; I  do not know who decided the 
case ; and, a t any rate, i t  is on ly  a decision on the 
words “  damage done by the ship.”  I  should 
imagine— but, o f course, i t  does not appear— it  
could hardly have been on the words “  damage 
received by the ship.”  I t  is a decision under the 
Ir ish  A c t which, I  am to ld , contains the phrase 
“  damage done by and damage received.”  B u t i t  
does not touch the argument as regards “  damage 
received by a ship.”  O f course, i f  there had been 
a report o f a case which could have been read to 
see what the facts and reasons were, and what 
the argument was, I  should have paid consider
able attention to  i t ,  but, under any circumstances, 
I  do not th in k  i t  would b ind me, and i t  does 
not, to  m y m ind, by any means conclude this 
case.

In  1896 Currie v. M cKnight (8 Asp. Mar. Law 
Cas. 193 ; 75 L . T . Rep. 457 ; (1897) A. C. 97), also 
known as The Dunlossit, was a case where some ot 
the crew o f the ship cut the cables o f another ship 
in  order th a t they m igh t get away to  sea, and the 
question there was whether there was a m aritime 
line or not. There was no question of jurisd iction
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or o f remedy in  rem except, I  th in k , tha t the 
argument was th a t the remedy in  rem was enough 
for a m aritim e lien. Damage done by a ship in 
navigation is what seems to  have been considered, 
but the real question was whether The Bold 
Buccleugh (19 L . T . Rep. (O. S.) 235 ; 7 Moo. P. C. 
267)— under which the m aritim e lien fo r damage 
done by a collision was held to  exist— applied 
to such a case or not, and i t  was held th a t i t  
d id  not.

In  1901 in  Re Margetts and Ocean Accident Corpora
tion (9 Asp. Mar. Law Cas. 217 ; 85 L . T. Rep. 94 ; 
<1901) 2 K . B. 729) i t  was held th a t a collision w ith  
a ship’s anchor to  which another was rid ing  was 
a collision w ith  the vessel w ith in  the meaning of 
the clause in  th a t case. I t  does not seem to  assist 
very much in  construing the clauses in  th is  case, 
but i t  does show th a t the anchor to  which a 
vessel was rid ing  was considered to  be a pa rt 
o f a vessel w ith in  the meaning o f the clause in 
tha t case.

Then the last case o f a ll was The Chr. Knudsen 
(ante, p. 347 ; 148 L . T. Rep. 60 ; (1932) P. 153), 
where I  was faced w ith  an obiter dictum o f m y 
own—which, o f course, I  can disregard. The 
substance o f th a t case was th a t I  held th a t the 
s inking o f a barge in  dock by a ship was damage 
done by the ship to  the dock owner who had to  
clear i t  away.

These are a ll the cases which were cited before 
me except in  reply Mr. Brightm an d id  refer to 
lla yn , Roman, and Co. v. Culliford and Clarke (4 
Asp. Mar. Law Cas. 4, 128 ; 1878, 40 L .T . Rep. 536 ; 
3 C. P. D iv . 410), which I  do not th in k  i t  is 
necessary to  discuss.

P ractica lly a ll these cases except the one I  have 
mentioned tu rn  on the words “  damage done by a 
ship.”  Even i f  I  am wrong in m y view  th a t th is  
is, or may be, a c la im  fo r “  damage done by a ship ”  
to the elevator and deck o f a ship, i t  leaves the 
claim  for “  damage received by a ship ”  s t ill 
good, and nothing th a t I  can see prevents me 
holding th a t the ju risd ic tion  which can be exer
cised in  rem is properly exercised by arresting the 
Minerva.

Mr. W illm er’s argument seems to  involve adding 
Words to  the statute which are not there. He says 
you cannot have damage “ received by a s h ip ”  
onless i t  is done by a ship, w ith  the ship as active 
cause. The section does not say so. The pla in tiffs , 
he says, m ust show th a t the ship caused the damage, 
hut I  cannot find tha t in  th is  particu lar sub
l e t .  ( ii i. ) ,  or anywhere. He also says th a t the 
remedy in  rem and the m aritim e lien  are the same 
thing— at least, th a t is what I  understand. That 
idea has been exploded, I  th in k , since the case of 
-rhe Heinrich B jorn  (6 Asp. Mar. Law Cas. 1 ; 1886, 
55 L . T. Rep. 56 ; 11 App. Cas. 270), the necessaries 
®use ; the towage case— Westrup v. Great Yarmouth 
Meam Carrying Company (6 Asp. Mar. Law Cas. 
443 ; 1890, 61 L . T. Rep. 714 ; 43 Ch. D iv . 241); the 
master’s disbursements case— The Sara (6 Asp. Mar. 
h;aw Cas. 413 ; 1889, 61 L . T. Rep. 26; 14 App. 
Cas. 209), though I  th in k  I  am r ig h t in  saying th a t 
tha t is a case which has since been remedied by 
statute. These last three cases I  have mentioned 
were argued largely on the basis th a t m aritim e lien 
anu remedy in  rem were convertible terms— an 
argument which completely failed. No doubt there 
re a great m any cases where there is a remedy 
n rem, and there is no m aritim e lien  where the 

ju risd ic tion  o f th is  d ivision on the A dm ira lty  side
exercised—by arresting the ship. Mr. Brightm an 

as Ir'nC<* o’h  th a t the M inerva  was being navigated 
of tn  Was completing her discharge in  the course 

the navigation to  deliver her cargo. And th a t

the cases show th a t there is no need o f movement 
o f the ship to  en title  h im  to  sue.

Appeal allowed.

Solicitors fo r the p la in tiffs  (appellants), Botterell 
and Roche, agents fo r Weightman, Pedder, and Co., 
L iverpool.

Solicitors fo r the defendants (respondents), H i l l  
Dickinson, and Co.

Supreme C ourt o f §iiMcature.
-— ♦ —

COURT OF APPEAL.

June  19, 20, 21 and J u ly  3, 1933.

(Before Sc r u t t o n , G r e e r  and R o m e r , L .J J .,  
assisted b y  N a u tic a l Assessors.)

The K a itu n a. (a)

ON APPEAL FROM ADMIRALTY DIVISION.

C ollis ion— Steam vessels approaching at n igh t 
so as to involve r is k  o f collis ion— Altera tions  
o f heading and to “ yaw ing ” — Both side-lights 
sometimes visible— “  E n d  on ”  Rule— Crossing 
Rule— Regulations fo r  Preventing Collis ions at 
Sea, arts. 18, 19, 21.

A r t .  18 o f the Regulations fo r  Preventing Col
lis ions at Sea does not app ly  to steam vessels 
approaching one another at n igh t so as to 
involve r is k  o f collis ion unless both side-lights 
o f each vessel are more constantly visible to the 
other than any other com bination o f lights ; i t  is  
not sufficient to render art. 18 applicable that 
one vessel m ay very occasionally see two side
lights, though generally seeing one side-light 
only.

The S. and the K . ,  both steam vessels, were 
approaching each other at n igh t on courses 
•which proved to be crossing at a fine  angle. 
The K .  was in  ligh t draught, and in  the p re
v a ilin g  conditions o f w in d  and swell was 
“  yaw ing  ”  in  such a m anner that both her 
side-lights were almost constantly seen by those 
on board the S. The green side-light on ly o f 
the S. was generally visible to those on the K .,  
though occasionally both side-lights m ight be 
visible.

H e ld  (reversing Langton, J .) ,  that a rt. 18 d id  not 
app ly , and that the K .  was not therefore to 
blame fo r  having fa ile d  to act in  accordance 
w ith  it .  A r t .  19 applied, and the S. was alone 
to blame fo r  having fa ile d  to keep out o f the 
way.

Appeal and cross-appeal from  a judgm ent of 
Langton, J.

The p la in tiffs, owners o f the Norwegian steamship 
Selje, claimed damages in  respect o f a collision 
between the Selje and the B ritish  steamship 
Kaituna, belonging to  the defendants, which took 
place off the south coast o f Austra lia to  the

(a) Reported b y  Geo ffrey  H utch in son , Esq., B arris te r- 
a t-Law .
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westward o f Cape Otway on the n igh t o f the 29th 
March, 1929.

The Selje was a steel screw steamship o f 6598 tons 
gross, 420ft. in  length, and was on a voyage from  
W illiam stown (near Melbourne) to  Las Palmas for 
orders, laden w ith  a cargo o f wheat. The Kaituna  
was a steel screw steamship o f 2042 tons gross, 
279.5ft. in  length, and was on a voyage from  
Adelaide to  Melbourne. The collision took place 
shortly after 10 p.m. in  fine, clear weather. The 
vessels had previously sighted each other a t a 
distance o f eight to  ten miles, the Selje then being 
on a course o f N . 86 W . magnetic, and the Kaituna  
on a course o f S. 78 E. The vessels were, therefore, 
on courses covering an angle o f 8 degrees.

On behalf o f the Selje i t  was alleged th a t in  these 
circumstances they saw two white lights of the 
Kaituna  bearing nearly ahead, w itha l fine on the 
starboard bow. The lights afterwards disappeared 
from  view, bu t later they again came in to  sight, 
together w ith  both side-lights o f the Kaituna. On 
behalf o f the K aituna  i t  was alleged th a t the mast
head lights o f the Selje were made out bearing about 
one-and-a-half points on the p o rt bow. The Kaituna  
kept her course and speed, and as the vessels 
aporoached, the lights o f the Selje were observed 
narrowing on the po rt bow o f the K aituna  and the 
green ligh t o f the Selje was made out. The lights 
o f the Selje thereafter drew ahead o f the Kaituna  
a t a distance o f tw o to  three miles and crossed on 
to  her starboard bow. The K aituna  continued to 
keep her course and speed.

On behalf o f the Selje i t  was contended before 
Langton, J. th a t art. 18 o f the Regulations for 
Preventing Collisions a t Sea (“  end on ”  rule) 
applied, and th a t the K aituna  im properly failed to 
po rt her helm so as to  pass the Selje on her po rt 
side. For the K aituna  i t  was contended th a t art. 19 
o f the regulations (“  crossing ”  rule) applied, and 
tha t the Selje was to  blame fo r fa iling to  pass 
starboard to  starboard when in a position to  do so, 
and for im properly porting.

Langton, J., after consultation w ith  the E lder 
Brethren, held tha t i t  was a case o f nearly end on. 
The advice given by the E lder Brethren was stated 
by Langton, J. in  his judgm ent as follows : “  They 
do not pretend to  say th a t in  any case or in  all 
circumstances o f vessels crossing a t 8 degrees i t  
must be a ease which seamen would trea t as a 
m atter coming w ith in  art. 18. B u t they say :
‘ Take in to  account these circumstances —  the 
vessels are meeting a t night, and they are meeting 
in an ocean swell, and in  conditions where there is 
some squally weather. Take all these conditions ’—  
and they th in k  th a t they ought to  take all con
ditions in to  account in judging whether a case is 
to  be treated as a crossing case or not— ‘ tak ing all 
these conditions in to  account th is ease falls w ith in  
the “  end on ”  rule.’ They say : ‘ Suppose you 
had a perfectly fla t calm and two vessels meeting 
in  broad daylight, i t  m ight be th a t w ith  the two 
vessels proceeding as they ought, practically on 
ra ilway lines, a competent seaman would be able 
to  determine exactly, w ith  a long range o f view, 
th a t the two vessels were actually crossing, although 
a t so fine an angle. B u t different considerations 
apply when you have to  take in to  consideration an 
ocean swell, n ight, and the fact th a t one vessel—  
except for 105 tons in  her stern— is practically 
fly ing ligh t and has, as her draught, 6 ft. forward 
and some 13ft. a ft.’ In  the ir view there must have 
been considerable yawing on the pa rt o f tha t 
vessel, and probably on the part o f both vessels, 
and therefore there must have been times a t which 
i f  a continuously competent and v ig ilan t look-out 
had been kept the two side-lights o f each vessel

must have been, a t times, open to  the other vessel. 
The learned judge accepted th is advice, and held 
th a t art. 18 applied. He then considered the 
subsequent navigation o f the Selje and found th a t 
the Selje was to  blame for porting to the green 
lig h t of the K aituna  and stopping her engines. 
The learned judge held both vessels to  blame, 
apportioning blame as to  one-quarter to  the 
K aituna  and as to  three-quarters to  the Selje, 
and directed th a t the p la in tiffs should pay ha lf the 
defendants’ costs.

The owners o f the K aituna  appealed, and the 
owners o f the Selje also appealed.

Raeburn, K.C. and Pilcher for the appellants, 
owners o f the Kaituna.

Digby, K.C. and Stenham for the respondents and 
cross-appellants, the owners o f the Selje.

Reference was made to  The Orduna (1921, A.C. 
250), The Beryl (5 Asp. Mar. Law Cas. 321 ; 51
L . T. Rep. 554 ; 9 Prob. D iv . 137), The Nichols 
(1868, 7 W all. 656), The Constitution (10 L . T. 
Rep. 894 ; 2 Moo P. C. (N. S.) 453), The Ava 
(2 Asp. Mar. Law  Cas. 182 ; 1873, 29 L . T. Rep. 
781), The Jesmond and E arl of E lg in  (1 Asp. Mar. 
Law Cas. 150; 25 L . T. Rep. 514 ; L . Rep. 4 
P. C. 1), The Cleopatra (1856, Swa. 135), Crown 
Steamship Company v. Eastern Navigation Company 
(1918, S. C. 303), The Otranto (144 L . T. Rep. 251
(1931) A. C. 194).

J u ly  3,1933.— Scrutton, L.J.— 1This appeal concerns 
a collision at n igh t off Cape Otway on the south 
coast o f Austra lia between the Swedish steamer 
Selje and the B ritish  steamer Kaituna. The 
Selje was the larger o f the two, 6598 tons gross 
and 420ft. long ; the K aituna  being 2042 tons 
gross and 280ft. long. The Selje was laden w ith  
a dra ft o f 28ft. 3in. forward and 28ft. 6in. a f t ; 
the K aituna  was ligh t 6ft. 3in. forward and 
13ft. 9in. aft. The Selje had masthead lights on 
two masts, the K aituna  on on ly one mast. The 
courses were crossing a t an angle o f 8 degrees, the 
Selje N. 86 W . ; the K aituna  S. 78 E. ; both 
magnetic. Under these circumstances the two 
steamers came in to  collision a t righ t angles, a 
result which indicates something very wrong 
somewhere. Each says she saw the other eight to 
ten miles away. The judge has found that 
a rt. 18 applied, the ships being “  nearly end on 
w ith in  the meaning o f th a t rule ; th a t the Kaituna  
was to  blame fo r not porting so as to  comply w ith 
rule 18 by passing the other vessel po rt to  port, 
and th a t the Selje was to  blame for altering her 
helm w ithou t giving a whistle signal, and for 
porting to  a green ligh t. He puts the principal 
blame on the Selje, who admits helm action w ithout 
a whistle signal, and finds the Selje three-quarters 
to  blame and the K aituna  one-fourth. Each ship 
appeals. The case depends in the firs t instance 
on whether the “  end on rule ”  (art. 18) or the 
“  crossing rule ”  (art. 19) applies. There was 
eight degrees difference in courses, bu t the Kaituna  
was very ligh t forward and there was a south-west 
swell and w ind on her starboard bow. Under 
these circumstances there was probably yawing, 
which m ight alter her heading from  tim e to  time, 
and affect the v is ib ility  o f one or other o f her 
side-lights to  the approaching ship. The judge 
below has taken what I  th in k  is the rather unusual 
course o f asking the T r in ity  masters in effect 
whether art. 18 or art. 19 applied. “  In  these 
circumstances would a competent seaman act an a 
trea t the m atter as w ith in  the ‘ end on ’ rule or 
the ‘ crossing rule ’ ”  ? They answered : “  I t  19
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u n d o u b te d ly  a n d  q u ite  c le a r ly  a  case o f  ‘ n e a r ly  
e n d  o n ,’ ”  i .e ., a r t .  18. T h e y  ga ve  th e ir  reason : 
“  B u t  d if fe re n t co n s id e ra tio n s  a p p ly  w hen  y o u  ha ve  
to  ta k e  in to  co n s id e ra tio n  an  ocean sw e ll, n ig h t,  
a n d  th e  fa c t  t h a t  one vessel— e xce p t fo r  105 to n s  
in  h e r s te rn — is p ra c t ic a l ly  f ly in g  l ig h t  a n d  has, 
as h e r d ra u g h t 6 f t .  fo rw a rd  a n d  som e 1 3 ft. a f t . ”  
I n  th e ir  v ie w  th e re  m u s t ha ve  been cons ide rab le  
y a w in g  on  th e  p a r t  o f  t h a t  vessel, a n d  p ro b a b ly  
on  th e  p a r t  o f  b o th  vessels, a n d , th e re fo re , th e re  
m u s t ha ve  been tim e s  a t  w h ic h  i f  a  c o n tin u o u s ly  
c o m p e te n t a n d  v ig i la n t  lo o k -o u t h a d  been k e p t 
th e  tw o  lig h ts  o f  each vessel m u s t ha ve  been, a t  
tim e s , open to  th e  o th e r  vesse l. I t  w i l l  be observed 
th a t  th e y  say “  a t  t im e s .”  N o w  th e  a d d it io n  
w h ic h  w as m a de  to  a r t .  18 a t te m p ts  to  de fine  w hen  
vessels are m e e tin g  “  n e a r ly  end  o n ,”  in  i ts e lf  a 
vague  a n d  n o t  v e ry  h e lp fu l d e s c r ip tio n  b y  p re 
s c r ib in g  as “  th e  o n ly  c o n d it io n s  to  w h ic h  th e  ru le  
a p p lie s ,”  th e  case w he re  a t  n ig h t  “  each vessel 
is in  such a p o s it io n  as to  see b o th  th e  s id e - lig h ts  
o f  th e  o th e r .”  I t  w i l l  be n o te d  “  each vesse l,”  
n o t one vessel o n ly . A s  a  m a t te r  o f  c o n s tru c tio n  
i t  appears to  m e t h a t  i t  w i l l  n o t  be s u ff ic ie n t to  
m a ke  a r t .  18 a p p ly  th a t  one vessel m a y , th o u g h  
g e n e ra lly  seeing one s id e - lig h t o n ly , v e ry  occa s io n a lly  
see tw o  s id e - lig h ts . D if f ic u l t  qu es tions  m a y  arise 
w h ile  th e  c o n d it io n s  o f  one s id e - lig h t o n ly , o r  tw o  
s id e - lig h ts , v is ib le , each e x is t fo r  a  s u b s ta n tia l t im e . 
T h e re  m a y  be an  am b ig u o u s  a n d  v a ry in g  c o n d it io n  
in  w h ic h  th e  o th e r  sh ip  seeing repea ted  changes o f  
v is ib i l i t y  m a y  be w e ll a d v ise d  to  ta k e  o f f  h e r speed 
a n d  w a it  t i l l  she can c le a r ly  u n d e rs ta n d  w h a t th e  
changes m ean. B u t  i f  one c o n d it io n  s u b s ta n tia lly  
P reva ils , a n d  th e re  is  o n ly  a b r ie f  in te rv a l o f  th e  
o th e r  c o n d it io n , in  m y  o p in io n  th e  re q u ire m e n t th a t  
each vessel sh a ll be in  such a p o s it io n  as to  see b o th  
th e  s id e - lig h ts  o f  th e  o th e r  is  n o t  c o m p lie d  w ith .  
N o w  th e  p ro b a b le  e x te n t o f  y a w in g , i f  a n y , o f  a 
vessel v e ry  l ig h t  fo rw a rd  w i th  sw e ll a n d  w in d  on 
he r s ta rb o a rd  bo w  is a  m a t te r  o f  n a u tic a l experience  
fo r  w h ic h  th e  c o u r t m u s t re ly  on  i ts  assessors, an d  
we ha ve  asked o u r assessors, n o t  th e  c o n s tru c tio n  
o f  th e  ru le s , w h ic h  is n o t in  m y  o p in io n  fo r  th e m , 
o u t  th e  p ro b a b le  re su lts  o f  g iv e n  d a ta .

We asked them  the following questions : 
W ould the result o f the pleaded courses, speeds, 

drafts, S.W. swell and wind, w ith  one o f the ships 
Very  ligh t forward be : (a ) That each ship would 
see both side-lights o f the other constantly? They 
answer : “  No.”  (b) “  Or for a substantial tim e 
though not constantly?”  They answer (b) : “ 'K a i 
tu n a  m ight possibly see both S elje ’s lights occasion- 
~*y> bu t not necessarily, and S elje  would see both 
" -a itu n a ’s lights more frequently.”  (c) “  Or ” —  
the question goes on— “  would each ship generally 
he on ly seeing one side-light o f the other ? ”  
Answer (c) : “  The K a itu n a  would be generally 
seeing the S elje ’s green ligh t. The Selje  would 
almost constantly see both K a itu n a ’s side-lights, 
the  last question was : “  (d ) W ould one ship only 
hh in th a t position, seeing one side-light, i f  so, 
which ship ? ”  Answer (d ) : “  K a itu n a .”

I t  w ill be seen th a t they reply th a t each vessel 
"'ou ld not constantly see the two side-lights o f the 
mher ; th a t the S elje  would see both lights o f the 

a itu n a  “  almost constantly ”  or “  more fre
quently,”  bu t th a t the K a itu n a ,  though she m ight 
Possibly see both S elje ’s lights occasionally bu t not 

ecessarily, would generally be seeing the S elie 's  
green ligh t only.
I t f  f.kuuld« m y s e lf, com e to  th e  sam e con c lu s ion .

, . f lo w s ,  in  m y  o p in io n , t h a t  th is  was n o t  a case in  
hni-K • * eac;f l vessel w as in  such a p o s it io n  as to  see 

th  s id e - lig h ts  o f  th e  o th e r ,”  an d  th a t  co n se q u e n tly  |

th e re  is  no  g ro u n d  fo r  f in d in g  K a itu n a  t o  ha ve  
b ro k e n  a r t .  18.

T u rn in g  fro m  p ro b a b ilit ie s  to  ev idence , T h o rso n  
in  cha rge  o f  th e  n a v ig a tio n  o f  th e  Selje, w h e n  asked 
w h e th e r th e  K a itu n a  c o u ld  see b o th  h is  s id e - lig h ts , 
says tw ic e  : “  I  c o u ld  see h is , b u t  I  d o  n o t  k n o w  
th a t  he c o u ld  see m in e .”  I t  is  suggested t h a t  he 
sa id  a t  th e  in q u ir y  in  A u s tra l ia  soon a f te r  th e  
c o llis io n , “  H e  sh o u ld  ha ve  seen m y  g reen l ig h t , ”  
b u t  he says he does n o t  re m e m b e r. T h e  in q u ir y  
w as th re e  years ago, a n d  th e  ev idence g iv e n  th e re  
w as n o t p ro v e d , i ts  agreed ad m iss ion  o n ly  a p p ly in g  
to  these  K a itu n a  w itnesses.

T h e  n a v ig a to r  in  cha rge  o f  th e  K a itu n a  says he 
o n ly  saw  th e  tw o  lig h ts  o f  th e  Selje  fo r  a b r ie f  m o m e n t 
w hen  th e  Selje  sho w in g  green on  h is  s ta rb o a rd  bo w  
sw ung  ro u n d  a n d  he lo s t th e  green a n d  saw  th e  re d , 
a t  a  t im e  w hen  th e  co llis io n  c o u ld  n o t  be a vo id e d , 
a n d  he, th e  K a itu n a  d id  th e n  p o r t  a n d  s top  h is  
eng ines. I n  m y  o p in io n , th e  g ro u n d  o n  w h ic h  th e  
ju d g e  has h e ld  th e  K a itu n a  to  b la m e  c a n n o t be 
su p p o rte d .

T h e  Selje, ho w e ve r, a tta c k e d  th e  K a itu n a  on 
a n o th e r g ro u n d , th a t  th e  r ig h t-a n g le d  b lo w  shows 
th a t  th e  K a itu n a  m u s t ha ve  s ta rb o a rd e d , as 
w ith o u t  h e r s ta rb o a rd in g  th e re  m u s t ha ve  been an 
im po ss ib le  a m o u n t o f  p o r t in g  on  th e  S elje  t o  g e t 
a r ig h t-a n g le d  c o llis io n . T h e  Selje  is  h e lp ed  in  
th is  c o n te n tio n  b y  th e  w e ll-m e a n t b u t  ra th e r  
u n fo r tu n a te  excuse o f  th e  K a itu n a ’s w itn e ss  in  
m a k in g  th e  S elje  cross h is  bow s a t  an  ang le  o f  
60 degrees a n d  g e t th re e  p o in ts  o n  h is  s ta rb o a rd  
b o w  be fore  s u d d e n ly  p o r t in g  to  a  g reen l ig h t .  I  
have  cons ide red  w h e th e r th is  m eans b a d  lo o k -o u t 
on  th e  K a itu n a  o r  m e re ly  an excessive e s tim a te  
in  a sudden  em ergency. T h e  K a itu n a ’s w itness  
has s te a d ily  den ied  s ta rb o a rd in g , a n d  th e  ju d g e  
fin d s  he n e ve r d id  s ta rb o a rd . I  a p p re c ia te  th a t  
i f  he d id  he w o u ld  a p p a re n tly  be re p e a tin g  th e  
m is ta k e  fo r  w h ic h  th e  O rd una  (O wners o f  the steam
s h ip  O rd una  v . S h ip p in g  C on tro lle r  (1921) A . C. 
250) w as h e ld  lia b le  o f  s ta rb o a rd in g  to  h e lp  th e  
Selje  t o  go  c le a r a t  a t im e  w hen  th e  Selje  c o u ld  go 
c le a r w ith o u t  h is  assistance, b u t  I  can  f in d  no  
g ro u n d  fo r  in te r fe r in g  w i th  th e  ju d g e ’s acceptance 
o f  th e  K a itu n a ’s ev idence . T h e  S elje ’s s to ry  w as 
one o f  p e rs is te n t p o r t in g  fo r  a co n s id e ra b le  t im e  
w ith o u t  even g iv in g  a w h is t le  s igna l o f  w h a t she 
w as d o in g . W e  w ere  to ld  t h a t  th e  N o rw e g ia n  
ow ners  fe l t  ag g rieve d  th a t  th e ir  o ffice rs  in  w h o m  
th e y  h a d  con fidence w ere  h e ld  to  b la m e  ; b u t  
T h o rso n  a d m it te d  th a t  he a lte re d  h is  h e lm  th re e  
t im e s  w ith o u t  g iv in g  a  w h is t le  s igna l, a n d  th e  ju d g e  
has fo u n d  th a t  be g o t o n  th e  s ta rb o a rd  b o w  o f  th e  
K a itu n a  a n d  th e n  p o rte d  to  a green l ig h t .

I n  m y  o p in io n , th e  K a itu n a ’s appea l sh o u ld  be 
a llo w e d , th e  S elje ’s appea l d ism issed, th e  ju d g m e n t 
be lo w  a lte re d , a n d  th e  Selje  h e ld  a lone to  b la m e  fo r  
th e  c o llis io n . T h e  K a itu n a  m u s t ha ve  th e  costs 
here a n d  be low .

Greer, L.J.— T h e  l i t ig a t io n  w ith  w h ic h  w e are 
concerned in  th is  appea l arose o u t  o f  a  co llis io n  
be tw een  th e  N o rw e g ia n  s tea m sh ip  Selje  an d  th e  
B r i t is h  s tea m sh ip  K a itu n a  s h o r t ly  a f te r  10 p .m . 
on  th e  2 9 th  M a rch , 1929. E a c h  o f  these sh ips 
p u t  th e  e n tire  b la m e  fo r  th e  c o llis io n  on  th e  o th e r. 
T h e  le a rn e d  ju d g e  w h o  t r ie d  th e  a c tio n s  in  th e  
A d m ir a l t y  D iv is io n  fo u n d  th a t  b o th  sh ips w ere to  
b lam e , a n d  assessed th e  re la t iv e  b la m e w o rth in e ss  
in  th e  p ro p o r tio n s  o f  th re e  to  one, a d ju d g in g  th a t  
th re e - fo u r th s  o f  th e  to ta l  dam age sh o u ld  be bo rne  
b y  th e  Selje, a n d  o n e -fo u r th  b y  th e  K a itu n a .

T h e  K a itu n a  is a stee l screw  s tea m sh ip  o f  2042 to n s  
gross a n d  1208 n e t re g is te re d , 2 7 9 .5 ft. in  le n g th , 
a n d  4 0 .1 ft. beam , w i th  engines o f  194 h .p . O n
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th e  n ig h t  o f  th e  co llis io n  she w as on  a vo ya g e  
fro m  A d e la id e  to  M e lb o u rn e . H e r  lo a d  w as l ig h t ,  
h e r d ra u g h t b e in g  6 f t .  fo rw a rd  an d  1 3 ft.  a f t .

T h e  Selje  w as a m u c h  la rg e r vesse l (6598 to n s  
gross a n d  4 2 0 ft.  in  le n g th ) , o n  a  voya ge  fro m  
W ill ia m s to w n , ne a r M e lb o u rn e , in  A u s tra lia ,  to  
La s  P a lm a s  fo r  o rders.

A b o u t h a lf  an  h o u r b e fo re  th e  c o ll is io n , w hen  
th e  sh ips  f i r s t  s ig h te d  one a n o th e r, th e ir  courses 
w ere : Selje, N . 86 W . m a g n e tic , th e  K a itu n a ,
S. 78 E . m a g n e tic . T h e y  w ere  th e n  e ig h t t o  te n  
m ile s  d is ta n t  f ro m  one a n o th e r. These courses 
w ere c ross ing  courses a t  th e  f in e  a n g le  o f  8 degrees.
I t  is  o b v io u s  t h a t  i f  these  courses w ere k e p t th e y  
w o u ld  in te rs e c t sooner o r  la te r  ; th e  p o in t  o f  in te r 
se c tio n  w o u ld  de pend  on  th e  speed o f  th e  tw o  sh ips .
I t  seems p ro b a b le  th a t ,  as th e  p ro v e d  speed o f  each 
vesse l w as e ig h t-a n d -a -h a lf  k n o ts , i f  th e y  h a d  b o th  
k e p t th e ir  course a n d  speed, th e y  w o u ld  n o t  ha ve  
m e t a t  th e  p o in t  o f  in te rs e c tio n  o f  th e ir  courses, 
b u t  w o u ld  ha ve  crossed in  s a fe ty . I f  th is  be r ig h t ,  
i t  w o u ld  fo l lo w  t h a t  one o r  o th e r  o r  b o th  o f  th e  
vessels m u s t ha ve  done w ro n g  to  b r in g  th e m  in to  
c o ll is io n . T h e  ev idence  o n  b e h a lf o f  th e  Selje  was 
ta k e n  b y  th e  t r i a l  ju d g e  o n  th e  2 6 th  A p r i l  1932, 
m o re  th a n  th re e  yea rs  a f te r  th e  e ve n t. T h e  
d e fe n d a n ts ’ w itnesses w ere  n o t  a v a ila b le  in  th is  
c o u n try ,  a n d  in  o rd e r to  a v o id  th e  expense o f  a 
co m m iss io n  to  A u s tra l ia  th e  p a rtie s  agreed b y  
th e ir  s o lic ito rs  a n d  counse l t h a t  th e  ev idence  o f  th e  
c a p ta in , th e  t h i r d  m a te , a n d  th e  eng inee r o f  th e  
K a itu n a ,  g iv e n  a t  tw o  in q u ir ie s  a t  M e lb o u rn e — one 
o n  th e  9 th  A p r i l ,  1929, th e  o th e r  on  th e  2 4 th  A p r i l ,  
1929— s h o u ld  be used as ev idence  a t  th e  t r ia l .  A t  
th e  f i r s t  in q u ir y  th e  ow ners  o f  th e  Selje  w ere  re p re 
sen ted  a n d  so h a d  th e  sam e o p p o r tu n ity  o f  cross- 
e x a m in in g  th e  w itnesses w i th  th e  v ie w  o f  e s ta b 
lis h in g  t h a t  th e  cause o f  th e  c o ll is io n  in to  w h ic h  th e  
c o u r t  w as in q u ir in g  w as th e  b a d  n a v ig a tio n  o f  th e  
K a itu n a  as th e y  w o u ld  ha ve  h a d  i f  th e  w itnesses 
h a d  been e xa m in e d  in  th e  a c t io n  ; th e y  a v a ile d  
the m se lves  o f  t h a t  o p p o r tu n ity .  T h e  qu e s tio n s  m  
th e  a c t io n  m a in ly  tu rn e d  o n  th e  ev idence  o f  th e  
t h i r d  o ff ic e r o f  th e  Selje, a n d  th a t  o f  th e  t h i r d  
o ff ice r o f  th e  K a itu n a .  T h e  t r i a l  ju d g e  saw a n d  
h ea rd th e  t h i r d  o ff ice r o f  th e  Selje  in  th e  w itn e ss  
b o x , a n d  d e c lin e d  to  a cce p t h is  ev idence  as b e in g  
w i th in  a n y  m easu ra b le  d is ta n ce  o f  a re lia b le  a cco u n t 
o f  w h a t  happen ed  d u r in g  th e  m a te r ia l t im e  w hen  
he w as o n  th e  b r id g e  in  sole cha rge  o f  th e  n a v ig a tio n  
o f  th e  Selje. I  a m  in c lin e d  to  t h in k  t h a t  th e  lea rned  
ju d g e  w as pe rhaps a l i t t l e  h a rd  o n  th e  t h i r d  o ffice r 
o f  th e  S elje  w h e n  he de sc ribed  h im  as “  a m a n  o f  
v e ry  lo w  in te llig e n c e  a n d  w i t h  a p o o r n o t io n  o f  th e  
R u le s ,”  a n d  in  a n o th e r p a r t  o f  h is  ju d g m e n t as 
“  a  m e n ta l d e fe c t iv e ,”  b u t  i t  is  im p o ss ib le  to  read  
th e  t r a n s c r ip t  o f  th e  s h o rth a n d  n o te  w ith o u t  agree
in g  w i t h  th e  le a rn e d  ju d g e ’ s v ie w  t h a t  th e  ev idence  
o f  th is  w itn e ss  c a n n o t be re lie d  u p o n , a n d  sh o u ld  
n o t be accep ted  as a ffo rd in g  a n y th in g  l ik e  an 
a ccu ra te  a c c o u n t o f  th e  e ve n ts  p re ce d in g  th e  
c o ll is io n . O n  th e  o th e r  h a n d , th e  t h i r d  o ff ice r o f  
th e  K a itu n a  gave h is  ev ide nce  in  A u s tra l ia  w hen  
th e  eve n ts  o f  th e  n ig h t  o f  th e  2 9 th  M a rch , 1929, 
w ere  fre sh  w i th in  h is  re c o lle c tio n . H e  gave a c lea r 
a n d  in te l l ig ib le  a cco u n t o f  w h a t happened . H is  
e v ide nce  is  n o t  in  c o n f l ic t  w i th  th e *e v id e n ce  o f  a n y  
w itn e s s  e xce p t t h a t  o f  a  w itn e ss  w h o m  th e  ju d g e  
has re fused  to  b e lie ve  ; fo r  m y  p a r t ,  I  t h in k  th e  
c o u r t  o u g h t to  acce p t h is  ev ide nce  as in  th e  m a in  
t r u t h f u l  a n d  a ccu ra te , th o u g h  s u b je c t t o  th e  
c r i t ic a l  a t t i t u d e  th a t  s h o u ld  a lw a ys  be a d o p te d  to  
e v ide nce  o f  a n a v ig a to r  g iv e n  in  h is  o w n  fa v o u r, 
a n d  in  fa v o u r  o f  th e  s h ip  he w as e m p lo ye d  b y . 1 
ha ve  com e to  th e  co n c lu s io n  th a t  o u r  ju d g m e n t in  
these  appea ls  sh o u ld  be to  th e  e ffe c t t h a t  th e  Selje
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w as s o le ly  to  b la m e . I  t h in k  th e  m o s t p ro b a b le  
e x p la n a tio n  o f  th e  c o ll is io n  be tw een  these tw o  
vessels m a y  be s ta te d  as fo llo w s . W h e n  th e y  
s ig h te d  one a n o th e r a t  a  d is ta n c e  o f  a b o u t e ig h t 
m ile s , th e ir  courses w ere such  t h a t  th e y  w o u ld  in  
a l l  p r o b a b i l i t y  ha ve  crossed a t  a  safe d is ta n ce  fro m  
one a n o th e r. H o w e v e r th is  m a y  be, th e  Selje  d id  
in  fa c t  sa fe ly  cross ahead o f  th e  K a itu n a  f ro m  p o r t  
t o  s ta rb o a rd . B o th  vessels w ere  th e n  p roceed ing  
in  sa fe ty , green to  g reen. T h e  S elje  th e n , th ro u g h  
som e u n e x p la in e d  a b e rra t io n  o n  th e  p a r t  o f  he r 
t h i r d  m a te  w h o , im a g in in g  h is  s h ip  w o u ld  be in  
da nge r i f  she c o n tin u e d  h e r cou rse , o rd e re d  h is  h e lm  
h a rd -a -p o rt,  a g a in  crossed th e  b o w  o f  th e  K a itu n a ,  
p o s s ib ly  fo r  a m o m e n t d u r in g  th e  sw in g  sho w in g  
h e r tw o  s id e - lig h ts  to  th e  K a itu n a  a t  a t im e  w hen 
i t  w as im p o s s ib le  fo r  th e  la t te r  to  save th e  s itu a t io n  
b y  a c t in g  o n  th e  en d -on  ru le . T h e re  is  a p a r t  o f 
L a n g to n , J . ’ s ju d g m e n t in  w h ic h  he appears to  have 
a d o p te d  th is  v ie w  o f  th e  fa c ts . H e  says : “ B u t  
even on  th e  s u p p o s it io n  t h a t  she f i r s t  saw  th e  Selje  
m u c h  n e a re r th a n  I  t h in k  she w o u ld  ha ve  m e b e lie ve ,- 
s t i l l  she d id  see th e  S elje  c ro ss in g  h e r bow s, a n d  she 
d id  see th e  g reen l i g h t  o f  th e  Selje  o n  h e r s ta rb o a rd  
b o w . I  t h in k  i t  m u s t ha ve  been fin e  o n  th e  s ta r
b o a rd  b o w — ne verth e less  i t  w as a p o s it io n  o f  sa fe ty . 
I n  those  c ircu m s ta n ce s  I  do  n o t  t h in k  she c o u ld  be 
b la m e d  fo r  ke e p in g  h e r course. W h a t  she d id  do 
w as, w h e n  she a p p re c ia te d  t h a t  th e  Selje  was p e r
fo rm in g  th is  s u ic id a l m a n œ u vre  o f  p o r t in g  to  a 
g reen l ig h t ,  a n d  a c tu a l ly  sh o w in g  h e r re d  l ig h t ,  she 
th e n  n o t  u n n a tu ra lly  p u t  h e r eng ines f u l l  as te rn  and  
d id  w h a t she c o u ld  to  lessen th e  c o ll is io n .”

T h e  a c c o u n t g iv e n  b y  th e  t h i r d  o ff ice r o f  th e  
K a itu n a ,  c o n firm e d  b y  th e  c a p ta in , is  t o  th e  e ffec t 
th a t  w hen  th e  sh ips  o n  th e ir  s ta te d  courses 
a p p roa ched  w i th in  a  d is ta n ce  o f  tw o  m ile s  o f  one 
a n o th e r, th e  course  o f  th e  S elje  le d  h e r o v e r fro m  
th e  p o r t  s ide  o f  th e  K a itu n a  t o  a b o u t a p o in t  o r 
p o in t  a n d  a h a lf  o n  th e  s ta rb o a rd  s ide. She th e n  
s tra ig h te n e d  u p  b y  w h a t he th o u g h t m ig h t  be 
m e re ly  a sheer, b u t  i t  tu rn e d  o u t  to  be th e  re su lt 
o f  h e lm  a c tio n  as she cam e ro u n d  a n d  u lt im a te ly  
show ed h e r tw o  s id e - lig h ts  w hen  i t  w as im po ss ib le  
to  a v o id  c o llis io n . V in c e n t, th e  t h i r d  o ff ice r o f  th e  
K a itu n a ,  s ta te d  a t  th e  f i r s t  in q u ir y  th a t  he f irs t  
saw  th e  S elje 's  g reen l ig h t  a b o u t te n  m in u te s  be fore 
he to o k  th e  b e a rin g  o f  Cape O tw a y . W h e n  he to o k  
th e  b e a rin g  o f  Cape O tw a y  i t  w as a b o u t th re e  
m in u te s  to  te n . H e  saw th a t  th e  m a s th e a d  l ig  
o f  th e  S elje  w ere  w id e n in g  o u t, she was a p o in t  on 
th e  p o r t  b o w  a n d  ap peared  to  be a b o u t to  cross the  
b o w  o f  th e  K a itu n a .  She d id  so cross w h e n  the  
sh ips  w ere a b o u t tw o  o r  th re e  m ile s  a p a rt,  a n d  s 
th e n  seemed to  s te a d y  on  h e r course p a ra lle l to  th e  
K a itu n a .  W h e n  she w as a b o u t s ix  sh ip s ’ leng ths  
a w a y— a b o u t a q u a r te r  o f  a m ile — she sw ung  ro u n a , 
a n d  he th e n  saw  b o th  re d  an d  green l ig h ts  ana 
im m e d ia te ly  o rd e re d  h is  eng ines h a rd  lis t e rn  an 
sho u te d  to  th e  c a p ta in . T h e  c a p ta in  o f  th e  K a x iu n  
s a id  in  h is  ev ide nce  a t  th e  sam e in q u ir y  th a t  
cam e o ff  th e  b r id g e  a t  te n  m in u te s  to  te n , th a t  tn  
S e lje 's  l ig h ts  w ere  th e n  a p o in t  on  th e  p o r t  no > 
m a s th e a d  l ig h ts  w e ll open, a n d  green l ig h t  showm g- 
H e  re m a in e d  on  th e  b r id g e  u n t i l  she crossed, 
t h i r d  o ff ic e r th e n  to o k  a b e a rin g  o f  Cape O tw a jo  
a n d  th e  c a p ta in  th e n  w e n t b e lo w  to  h is  cab in - 
seems to  m e in c re d ib le  th a t  th e  c a p ta in  w o u ld  u 
gone to  th e  c a b in  un less he h a d  sa tis fie d  h im s 
th a t  th e re  w as th e n  n o  r is k  o f  c o llis io n . H e  '  
c a lle d  u p  a t  10.3, an d  th e n  saw th e  Selje  across i  , 
K a itu n a 's  b o w . H e  observed  th a t  th e  te le g r 9 
w as a t  f u l l  speed a s te rn , an d  asked th e  tm  
o ff ice r, “ A re  th e  engines f u l l  speed a s te r”  and  -ve 
h e lm  h a rd -a -p o rt ? ”  a n d  re ce ive d  an  a f f i r m a * ,  
re p ly . I n  m y  ju d g m e n t, i f  these sh ips  w ere
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on courses in  w h ic h  th e  “ end  o n ”  ru le  a p p lie d , 
th e y  h a d  g o t o u t  o f  da nge r in to  s a fe ty , w h e n  th e  
®elje ,  h a v in g  th e  K a itu n a  o n  h e r s ta rb o a rd  h a nd , 
crossed a second t im e  in  f r o n t  o f  th e  K a itu n a ,  
b ro u g h t th e  “  c ross ing  ru le  ”  in to  o p e ra tio n , b ro ke  
r t ,  an d  becam e re spons ib le  fo r  th e  c o ll is io n  w h ic h  
re s u lte d  in  h e r t o t a l  loss. T h e  K a itu n a ,  in  m y  
ju d g m e n t, w as n o t  t o  b la m e . She k e p t h e r course 
and  speed u n t i l  a  c o ll is io n  becam e in e v ita b le , a n d  
th e n  u n su cce ss fu lly  t r ie d  to  a v o id  a c o llis io n , o r  in  
a n y  case to  m it ig a te  th e  dam age i t  w o u ld  cause. I  
agree w i t h  th e  le a rn e d  ju d g e ’ s f in d in g  th a t  th e  
K a itu n a  d id  n o t  s ta rb o a rd .

L a n g to n , J . ,  a f te r  c o n s u lt in g  th e  E ld e r  B re th re n , 
dec ided , I  t h in k  w i th  som e re lu c ta n ce , t h a t  th e  
case w as one in  w h ic h  th e  d u ty  o f  b o th  sh ips w as 
to  a c t u n d e r a r t .  18 o f  th e  R u le s  fo r  th e  P re v e n tio n  
° r  C o llis ions  a t  Sea, w h ic h  is  k n o w n  as th e  “  en d 
ow ”  ru le , a n d  n o t  u n d e r a r t .  19, k n o w n  as th e  

cross ing  ”  ru le . A r t .  18 sta tes  q u ite  d is t in c t ly  
ho w  an  “  en d -on  ”  case is to  be ju d g e d  b y  n ig h t.  
%  n ig h t  i t  ap p lies  o n ly  to  cases in  w h ic h  each 
Vessel is  in  such  a  p o s it io n  as to  see b o th  s ide- 
h g h ts  o f  th e  o th e r. I t  does n o t, o f  course, m ean 
th a t  w h e n  th e  vessels are , say, f iv e  o r  s ix  m ile s  
a p a r t  th e y  a re  th e n  to  a c t u n d e r th e  ru le , b u t  o n ly  
j t  th e y  a re  m e e tin g  end  on  in  such a m a n n e r as 
to  in v o lv e  r is k  o f  c o llis io n , a n d  i t  does n o t  a p p ly  
to  tw o  vessels w h ic h  w i l l  i f  b o th  keep th e ir  re 
spe c tive  courses pass c le a r o f  each o th e r. I n  m y  
Jud g m e n t, w hen  these tw o  vessels s ig h te d  one 
a n o th e r th e y  w ere vessels w h ic h  i f  b o th  k e p t 
th e ir  re spec tive  courses w o u ld  in  a l l  p r o b a b i l it y  
Pass c le a r o f  each o th e r ; I  a m  also sa tis fie d  th a t  
before a n y  r is k  o f  c o llis io n  arose th e y  ha d  in  fa c t ,  
ns th e  ju d g e  says in  th e  passage I  ha ve  q u o te d , 
Passed c le a r o f  one a n o th e r in to  a p o s it io n  o f  s a fe ty .

th is  be r ig h t ,  I  c a n n o t u n d e rs ta n d  h o w  a n y  
f  m016 can a tta c h  to  th e  K a itu n a  because she 
a ile d  in  t im e  to  a n tic ip a te  t h a t  th e  Selje  was 

go ing  to  c o n v e rt th e  safe green to  green p o s it io n  
n to  a  case in  w h ic h  th e  vessels w o u ld  m o m e n ta r ily  
e, end  on  a t  a t im e  w hen  obedience to  th e  end on 

¡b |e c o u ld  n o t  p re v e n t th e  c o llis io n . I  agree t h a t  
a ll p r o b a b i l it y  th e  K a itu n a 's  w itnesses in  A u s tra lia  

o f ^  ha ve  fa ile d  a c c u ra te ly  to  e s tim a te  th e  d is ta nce  
ann 6 fro n t  th e  K a itu n a  w hen  she f i r s t  crossed, 
s t d is ta n ce  w h ic h  h e r l ig h ts  g o t o n  to  th e ir

a rb o a rd  bo w , b u t  these d is tances m u s t necessarily  
th  t° n *y  a p p ro x im a te . N o tw ith s ta n d in g  th e  fa c t  

a t  th e y  m a y  ha ve  o ve r- o r  u n d e r-e s tim a te d  these 
to  t i neeS’ *  t h in k  th e ir  ev idence s h o u ld  be accepted  
On • ■ e x te n t  t h a t  th e  Selje  ha d  crossed in to  a 
ea S|t i ° n  o f  s a fe ty  be fore  she p o rte d  h e r h e lm  a n d  
So ro u n d  across th e  course o f  th e  K a itu n a  a n d  
in  t ^ b S k t  a b o u t th e  c o llis io n . T h e re  is  n o th in g  
to  t i f  assessors’ answ ers to  th e  qu es tions  s u b m itte d  
0f  the  in  in c o n s is te n t w i th  th is  v ie w  o f  th e  cause 

he co llis io n  be tw een  th e  tw o  sh ips, 
b] ° r  these  reasons, I  t h in k  th e  >Selje w as a lone to  
i f a l i 6 to r  th e  c o llis io n , a n d  th e  a p pea l o f  th e  
b e lo Una  ^ o u ld  be a llo w e d  w ith  costs here a n d  
the  'v  , i ln d  ju d g m e n t s h o u ld  be e n te re d  d e c la rin g  
S e l i e ' l ?  a l° n c  to  b la m e , an d  th e  a p pea l o f  th e  
belo s“ o u ld  be d ism issed w i th  costs he re  an d

quesT*61"’  — th e  f i r s t  a n d  th e  m o s t im p o r ta n t
v esse]10n- a r ' s*n8  on  th is  a p pea l is  w h e th e r th e  tw o  
been S ln y o lv e d  a re  to  be cons ide red  as h a v in g  
niean;m e e ti n g  end  o n  o r  n e a r ly  end  o n  w i th in  th e  
been Wg °  a r t .  18 o f  th e  re g u la tio n s , o r  as h a v in g  
v ie w  n f T i ! in g  w ith in  th e  m e a n in g  o f  a r t .  19. I n  
the  „  • exP *a n a to ry  p o r t io n  o f  th e  fo rm e r ru le
v cssel l -eS tion m a y  be ® tated th u s . W as each 

in  such  a  p o s it io n  as to  see b o th  th e  side 
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lig h ts  o f  th e  o th e r  a t  th e  m a te r ia l t im e — th e  
m a te r ia l t im e  b e in g  th e  t im e  w hen  th e  necessity  
fo r  p re c a u tio n  begins ; t h a t  is  to  say, w hen  th e re  
is  a  p r o b a b i l i t y  o f  a  r is k  o f  co llis io n  ?

I n  o rd e r to  d e te rm in e  th is  q u e s tio n  i t  becomes 
necessary in  th e  f i r s t  p lace  to  asce rta in  w h a t is  th e  
m e a n in g  to  be a t t r ib u te d  to  th e  w o rd s  “  in  such 
a p o s it io n .”  I n  o rd in a ry  cases in  w h ic h  each 
vessel is  k e p t c o n s ta n tly  u p o n  i ts  course as w i l l  
ha ppen  w hen  th e  w a te r  is  re a so n a b ly  sm o o th  an d  
th e  he lm sm a n  kno w s h is  business n o  d if f ic u lt y  can 
arise . B u t  suppos ing  th a t  b y  reason o f  a h e a vy  
sw e ll o r  o th e rw ise  one o f  th e  vessels, w h ile  in  
ge nera l o n ly  sh o w in g  one o f  its  s id e - lig h ts  to  th e  
o th e r, yaw s fro m  t im e  to  t im e  so t h a t  i t  n o w  and  
th e n  shows b o th  i ts  s id e - lig h ts , is t h a t  vessel a t  
th e  m o m e n t o f  y a w in g  to  be deem ed to  be in  such 
a p o s it io n  as to  show  b o th  its  s id e - lig h ts  to  th e  
o th e r  w ith in  th e  m e a n in g  o f  th e  ru le  ? I n  m y  
o p in io n  i t  is  n o t. T h e  re g u la tio n s  a re , a f te r  a ll,  
re g u la tio n s  fo r  p re v e n t in g  co llis ions  a t  sea, and  
m a y  p ro p e r ly  be co n s tru e d  in  case o f  d o u b t in  such 
a w a y  as to  p re v e n t co llis io n s  ra th e r  th a n  to  m ake  
th e m  in e v ita b le . I f ,  fo r  ins ta nce , tw o  vessels are 
s a ilin g  o n  p a ra lle l courses sh o w in g  green to  green, 
a n d  b o th  s u d d e n ly  y a w  so th a t  each vessel m o m e n t
a r i ly  sees b o th  lig h ts  o f  th e  o th e r  a n d  th e re a fte r  
sees th e  green o n ly , i t  w o u ld  seem e x tra v a g a n t to  
t r e a t  th e m  as b e in g  b o th  o b lig e d  to  p o r t  th e ir  
he lm s b y  reason o f  a  ru le  designed to  p re v e n t 
co llis ions  a t  sea. A n d  y e t  in  one sense each vessel 
is a t  th e  m o m e n t o f  y a w in g  in  such  a p o s it io n  as 
to  see b o th  th e  s id e - lig h ts  o f  th e  o th e r. I f ,  ho w e ve r, 
th e  w o rd s  “  in  such a p o s it io n  ”  a re  read , as I  
t h in k  th e y  sh o u ld  be re ad , as re fe rr in g  to  th e  
s h ip ’ s ge nera l course th e re  w o u ld  be no  necessity  
fo r  p o r t in g  u n d e r reg. 18. T h e  fa c t  o f  th e  y a w in g , 
ho w e ve r, w o u ld  be a c ircu m s ta n ce  im p o s in g  u p o n  
each vessel th e  necess ity  fo r  c a u tio n . R eg. 18 is  
exp re ss ly  s ta te d  n o t to  a p p ly  to  tw o  vessels w h ic h  
m u s t, i f  b o th  keep on  th e ir  re spec tive  courses, pass 
c le a r o f  each o th e r, a n d  th e  subsequen t re ference 
to  th e  s id e - lig h ts  w o u ld  seem to  be in s e rte d  fo r  th e  
pu rpose  o f  in d ic a t in g  a m e th o d  o f  a s ce rta in in g  a t  
n ig h t  w h a t th e  re spec tive  courses are . E v e n  a 
vessel th a t  is  y a w in g  can  ha ve  n o  d if f ic u lt y  in  
k n o w in g  in  substance w h a t its  o w n  course is an d  
to  w h a t e x te n t (say) i ts  p o r t  l ig h t  m a y  be 
v is ib le  to  a n o th e r vessel on  i ts  s ta rb o a rd  
bo w . I t s  e s tim a te  o f  th e  course o f  th e  o th e r
vessel w i l l  depend  u p o n  th e  e x te n t t o  w h ic h  i t  sees 
b o th  s id e - lig h ts  o f  t h a t  vessel. I f  in  e ith e r  case 
one o f  th e  s id e - lig h ts  o f  th e  vessel is  o n ly  occasion
a l ly  seen, th e  vessels are n o t,  in  m y  o p in io n , m e e tin g  
end  on , o r  n e a r ly  end  on , so as to  in v o lv e  r is k  o f  
c o llis io n . I f  th is  be so, th e  answ ers g iv e n  b y  th e  
assessors on  th e  p re se n t appea l t o  th e  ques tions  
p u t  to  th e m  b y  th e  c o u r t c le a r ly  in d ic a te  th a t  th e  
tw o  vessels w ere n o t w i th in  reg . 18, b u t  w ere c ross ing 
vessels w ith in  th e  m e a n in g  o f  reg . 19, th e  Selje  
h a v in g  th e  K a itu n a  on  its  s ta rb o a rd  side. F o r  w e 
are t o ld  b y  th e  assessors t h a t  th e  K a itu n a  m ig h t 
p o s s ib ly  see b o th  Selje 's  l ig h ts  o cca s io na lly , th o u g h  
n o t  necessarily , an d  th a t  K a itu n a  w o u ld  be gener
a l ly  seeing S elje 's  g reen l ig h t ,  b y  w h ic h  th e y  
o b v io u s ly  m e a n t w o u ld  be seeing he r green l ig h t  
o n ly . A n d  these answ ers o f  th e  assessors deduced 
m e re ly  f ro m  th e  p lea ded  courses, speeds, d ra u g h ts , 
sw e ll a n d  w in d , an d  th e  fa c t  t h a t  K a itu n a  was 
v e ry  l ig h t  fo rw a rd  are, in  m y  o p in io n , c o n firm e d  b y  
th e  ev idence o f  th e  w itnesses. F o r  th e  w itnesses 
on  b o a rd  th e  K a itu n a  sw ore th a t  th e y  d id  n o t see 
th e  re d  l ig h t  o f  th e  S elje  u n t i l  th e  la t te r  p o rte d  
s h o r t ly  be fo re  th e  c o llis io n  ; w h ile  T h o rso n , w ho  
w as th e  o ff ice r o f  th e  w a tc h  on th e  Selje  a t  th e  
m a te r ia l t im e , sa id  t h a t  he d id  n o t  k n o w  i f  th e

K K K
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K a itu n a  c o u ld  see b o th  th e  S elje 's  l ig h ts . N o w  th e  
Selje  was n o t  y a w in g  m u ch . T h o rso n  sa id  she 
y a w e d  h a lf  a p o in t  a t  th e  m o s t. She h a d  o b v io u s ly  
crossed K a itu n a ’s bow s som e l i t t l e  t im e  be fo re  th e  
c o llis io n , a n d  o n  a course a t  a n  ang le  o f  8 degrees 
to  th a t  o f  th e  K a itu n a ,  M r . V in c e n t , o n  th e  
K a itu n a ,  e s t im a tin g  th is  d is ta nce  a t  th e  t im e  as 
b e in g  tw o  o r  th re e  m iles . E v e n  w hen  y a w in g  to  
th e  m a x im u m  e x te n t, th e re fo re , th e  Selje s re d  l ig h t  
c o u ld  n o t ha ve  been v is ib le  on  th e  K a itu n a  unless 
t h a t  l ig h t  c o u ld  be seen across S elje ’s bow s to  th e  
e x te n t o f  2 ^  degrees. I f  i t  c o u ld , i t  m eans th a t  th e  
lie rh t was n o t screened to  th e  e x te n t re q u ire d  b y  
reg. 2 id ). I f ,  h o w e ve r, th is  re g u la tio n  h a d  n o t 
been c o m p lie d  w ith ,  a n d  I  u n d e rs ta n d  th a t  some 
s lig h t d e p a rtu re  fro m  i t  is  n o t  u n co m m o n , i t  w as to r  
M r . T h o rso n  to  p ro v e  th e  ex is tence  o f  a n d  e x te n t 
o f  such d e p a rtu re  seeing th a t  th e  onus la y  u p o n  th e  
p la in t i f fs  to  p ro v e  th e ir  a lle g a tio n  th a t  th e  case te ll 
w ith in  th e  “  end  on  ”  ru le . I f  th e  re d  l ig h t  o f  th e  
Selje  co u ld  ha ve  been seen across h e r bow s to  th e  
e x te n t o f  24 degrees, M r . T h o rso n  m u s t have 
k n o w n  i t .  I  th e re fo re  deduce fro m  h is  ev idence 
th a t  i t  c o u ld  n o t.  T h e  case, th e re fo re  n o t  fa l l in g  
w i th in  th e  “  e n d  on  ”  ru le , th e  o n ly  o th e r  qu e s tio n  
o f  fa c t  is  w h e th e r o r  n o t  th e  K a itu n a  s ta rb o a rd e d  
be fore  th e  c o llis io n , as suggested b y  th e  respondents . 
T h is  suggestion w as re je c te d  e m p h a t ic a lly  b y  
L a n g to n , J .  a n d , in  m y  o p in io n , r ig h t ly  so I t  
is  no  d o u b t d i f f ic u lt  to  see h o w , w i th  th e  a d m it te d  
courses o f  th e  tw o  vessels, th e  Selje  c o u ld  ha ve  g o t 
a t  r ig h t-a n g le s  to  th e  K a itu n a  un less th e  la t te r  
h a d  s ta rb o a rd e d . B u t  th e  e s tim a te  as to  d is ta nce  
be aring s  an d  tim e s  is m o s t u n re lia b le  o n  b o th  
sides a n d  i t  is  im p o ss ib le  to  say w i th  c e r ta in ty  
w h a t w ere th e  re la t iv e  p o s it io n s  o f  th e  tw o  vessels 
a t  a n y  p a r t ic u la r  t im e  be fo re  th e  c o llis io n . I t ,  
fo r  ins ta nce , th e  Selje  crossed th e  bow s o f  th e  
K a itu n a  a t  a c o n s id e ra b ly  g re a te r d is ta nce  th a n  
th re e  m iles  she m ig h t  c o n c e iv a b ly  ha ve  g o t to  such 
a p o s it io n  on  th e  s ta rb o a rd  b o w  o f  th e  K a itu n a  
as t h a t  b y  p o r t in g  she w o u ld  b r in g  h e rse lf in  f r o n t  
o f  th e  K a itu n a  n e a r ly  a t  r ig h t  angles. B u t  m  a n y  
case I  do  n o t t h in k  t h a t  a n y  m a th e m a tic a l d i f f ic u lt y  
in  a c c o u n tin g  fo r  th e  ex is tence o f  a r ig h t  ang le  th a t  
is  i ts e lf  so m e w h a t p ro b le m a tic a l s h o u ld  in d u ce  th e  
c o u r t  in  face o f  th e  e x p lic i t  de n ia ls  o f  tho se  in  
cha rge  o f  th e  K a itu n a  t o  h o ld  t h a t  th e y  p e rfo rm e d  
so e x tra o rd in a ry  a n d  so unnecessary a  m anoeuvre  
as s ta rb o a rd in g  h e r he lm .

I n  m y  o p in io n  th e  ap pea l o f  th e  d e fe n d a n ts  sh o u ld  
be a llo w e d , an d  th a t  o f  th e  p la in t i f fs  d ism issed, 
w ith  th e  consequences s ta te d  b y  S c ru tto n , E .J .

A p p e a l a llow ed.
C ross-appeal d ism issed.

S o lic ito rs  fo r  th e  a p p e lla n ts , W ill ia m  A .  C ru m p  
a n d  Son.

S o lic ito rs  fo r  th e  re sp o n d e n t, Thom as Cooper 
a n d  Co.

J u n e  2 2 , 2 3 , 2 6  a n d  J u ly  3 , 1 9 33 . 

(B e fo re  S c b u t t o n , G r e e r , a n d  R o m e r , L . J J . )

The Baara. (a)
O N  A P P E A L  F R O M  T H E  A D M IR A L T Y  D IV IS IO N .

C o ll is io n — C h ile a n  vessel— R e p a irs  c a r r ie d  o u t  
i n  C h ile — A c t io n  i n  r e m — B a i l— A d m is s io n  o f  
l ia b i l i t y  su b je c t to  re fe rence to assess dam ages  
— T e n d e r i n  C h ile  o f  s u m  i n  C h ile a n  pesos  
exceed ing  a m o u n t o f  p la in t i f f s '  c la im  vn

I a) Reported by  Geo ffr ey  H u tc h in so n , E sq., B arris ter-* 
a t-Law .

pesos  —  D e p re c ia t io n  o f  C h ile a n  peso  —-  
T e n d e r re jec ted— D e p o s it o f  s u m  tendered  in  
C h ile  i n  s a t is fa c t io n  o f  debt i n  acco rdance  w ith  
C h ile a n  la w — T o  w h a t e x te n t s a t is fa c t io n  o j 
c la im  i n  a c t io n .

T h e  p la in t i f f s ,  a  C h ile a n  c o m p a n y , ow ne rs  o f  the  
C h ile a n  s te a m s h ip  B . B ., c la im e d  dam ages in  
a n  a c tio n  i n  r e m  i n  w h ic h  the o w n e rs  o f  the 
D u tc h  vessel B .  w ere  d e fe n d a n ts  f o r  loss a r is in g  
o u t o f  a  c o l l is io n  between the  B .  B .  a n d  the  B - 
A n  u n d e r ta k in g  f o r  b a i l  w a s  g iv e n  b y  i  e 
d e fe n d a n ts ’ s o lic ito rs , a n d  b a i l  i n  the s u m  o] 
3 7 5 0 1. w a s  sub se q u e n tly  com p le ted . T h e  d e fend 
a n ts  a d m itte d  l i a b i l i t y  su b je c t to a  re ference  
to  the re g is t ra r  a n d  m e rc h a n ts  to  assess the  
a m o u n t o f  the dam ages, b u t be fore the re ference  
w a s  h e ld  th e y  tendered  i n  C h ile  a  s u m  W  
C h ile a n  pesos w h ic h  w a s  s u ff ic ie n t to  d ischa rge  
p a y m e n ts  a c tu a lly  m a de  i n  C h ile  b y  t 
p la in t i f f s  i n  C h ile a n  pesos f o r  re p a ir s  to the
B . B ., w h ic h  h a d  i n  fa c t  been re p a ire d  i n  C h ile -  
T h e  C h ile a n  peso h a v in g  i n  the m e a n w h ile  
d e p re c ia te d , the p la in t i f f s  a c c o rd in g ly  re jected  
th is  te n de r. B y  C h ile a n  la w  i t  is  n o t e sse n tia l f o r  
the v a l id i t y  o f  a  p a y m e n t th a t i t  s h a ll  be m ade  
w ith  the consent o f  the c re d ito r , b u t i t  m a y  oe 
m a de  a g a in s t h is  w i l l  b y  the p rocess k n o w n  as 
“  c o n s ig n a t io n ,"  i .e . ,  f o r m a l  p a y m e n t o r  depos it 
o f  the a m o u n t o f  the debt i n  accordance  
w ith  the d ire c t io n  o f  the c o u rt. T h e  de fend an  
a c c o rd in g ly  h a d  recourse  to  th is  p ro c e d u re , a n  
a  s u m  i n  pesos, exceed ing  the a m o u n t o f  t i  
p la in t i f f s ’ c la im  a t the ra te  o f  exchange p r e v a i l
in g  a t the da te o f  the loss , w a s  b y  d ire c t io n  o j 
the C o u r t  o f  C h ile , a n d  i n  o p p o s it io n  to  the 
w ishes  o f  the p la in t i f f s ,  de p o s ite d  w i th  a  b a n *  
i n  C h ile .

T h e  re g is tra r ,  u p o n  b e in g  in fo rm e d  o f  the  above 
c ircu m s ta n ce s , re fu se d  to  f i x  a  d a y  f o r  * 
h e a r in g  o f  the re fe rence , a n d  the p la in t iJ J  
a c c o rd in g ly  a p p lie d  to  the ju d g e . L a n g to n ,  • • 
h e ld  th a t the  d e p o s it o f  the s u m  i n  C h ile a n  pesos 
b y  the p rocess o f  “  c o n s ig n a tio n  ”  w a s ' .  
s u ff ic ie n t d isch a rg e  o f  th a t p a r t  o f  the p la in t iJ J  *  

c la im .

H e ld  (re v e rs in g  L a n g to n , J . ) ,  th a t the re  w a s  no  
d e c is io n  o f  the c o u rt i n  C h ile  th a t the p a y m e n  
bu  “  c o n s ig n a tio n  ”  i n  C h ile  i n  d e p re c ia  
pesos w a s  a  s u ff ic ie n t d isch a rg e  o f  the p la in t iJ J  
c la im  w h i ls t  p ro ce e d in g s  w ere  p e n d in g  
E n g la n d .  T h e  p ro ce e d in g s  i n  C h ile , thoub  
a m o u n t in g  to  a n  e ffec tive  p a y m e n t b y  the  debw  
to  h is  c re d ito r , h a d  n o t dec ided  th a t such  p a y  
m e n t w a s  a  s u ff ic ie n t p a y m e n t ,  a n d  haa  
b e a r in g  u p o n  the v a lu e  i n  s te r l in g  th a t 
E n g lis h  c o u r t c o u ld  p la c e  u p o n  such  p a y n i , 
T h e  re fe rence o u g h t, th e re fo re , to  p roceed , 
the re g is t ra r  s h o u ld  tre a t the p a y m e n t i n  w  
as a  p a y m e n t o n  a cco u n t o f  dam ages o 
assessed i n  s te r l in g  i n  acco rdance  w i th  
d e c is io n  i n  T h e  V o l t u r n o  (1 5  A s p .  M a r .  „  
C as. 3 7 4  ; 126  L .  T .  R e p .  1 ;  (1 9 2 1 ) 2  A -  
5 4 4 ).

A p p e a l  b y  th e  p la in t i f fs  f ro m  a  de c is io n  o f  L a n f ^ j 1’ 
J  T h e  d e fe n d a n ts , ow ners  o f  th e  D u tc h  steams 
B a a rn ,  w h o  h a d  a d m it te d  l i a b i l i t y  fo r  a  co ins



ASPINALL’S MARITIME LAW CASES. 435

C t . o f  A p p . ] T h e  B a a h n . [ C t . o f  A p p .

w h ic h  to o k  p lace  in  th e  te r r i t o r ia l  w a te rs  o f  
E c u a d o r be tw een th e  B a a rn  an d  th e  C h ilea n  
s tea m sh ip  B io  B io ,  b e lo n g in g  to  th e  p la in t i f fs ,  
m o ve d  th a t  th e  a c t io n  sh o u ld  be d ism isse d  an d  th e  
de fend an ts  an d  th e ir  b a il  d isch a rg e d , o r  a lte rn a 
t iv e ly  th a t  th e  p roceed ings  s h o u ld  be s taye d .

T h e  m o t io n  w as he a rd  b y  L a n g to n , J .,  w ho  gave 
t l ie  fo l lo w in g  ju d g m e n t, in  w h ic h  th e  fa c ts  an d  co n 
te n tio n s  o f  th e  p a rtie s  a n d  th e  con c lu s ions  o f  th e  
lea rned  ju d g e  are f u l l y  s ta ted .

Langton, J.—This is a m otion by the defendants, 
the owners o f the D utch steamship B a a rn , asking 
for an order th a t the p la in tiffs ’ action be dis
missed and th a t the defendants and th e ir b a il be 
discharged or, alte rnatively, th a t the action and 
a ll proceedings thereunder shall be stayed. I t  
seems qu ite possible, in  the circumstances, th a t 
th is m atter may go fu rthe r and, therefore, fo r the 
convenience o f the other courts th a t may have to  
consider it ,  I  th in k  i t  would be well th a t I  should 
recite shortly the various steps in  the proceedings.

T h e  c o ll is io n  o u t  o f  w h ic h  th e  a c t io n  arises to o k  
Place o n  th e  1 5 th  A u g ., 1931. I t  to o k  p lace  w i th in  
th e  te r r i t o r ia l  w a te rs  o f  th e  s ta te  o f  E c u a d o r a n d  
a t a m o m e n t w h e n  th e  p la in t i f f s ’ vesse l, th e  B io  B io ,  
" a s  a t  a n ch o r. T h e  p la in t i f fs  a re  a  C h ilea n  com 
p a n y  a n d  th e  B io  B io  is  a C h ilea n  s tea m sh ip .

In  th e  fo l lo w in g  m o n th  o f  S ept., 1931, th e  re p a irs  
to  th e  B io  B io  w ere  c o m p le te d  in  C h ile , a n d  in  th e  
fo llo w in g  ye a r— th a t  is , J a n u a ry  o f  th is  ye a r— th e  
¡h itc h  vessel— th e  B a a rn — was fo u n d  w i th in  th e  
B r i t is h  ju r is d ic t io n .  I  a m  n o t sure w h e th e r she 
" 'a s  a c tu a l ly  a rres te d , b u t  w h e th e r she w as o r  no  
a s o lic ito rs ’ u n d e rta k in g  w as g iv e n  b y  th e  de
fo n d a n ts ’ s o lic ito rs  to  ap pea r a n d  p u t  in  b a il,  
y n  th e  2 5 th  o f  J a n ., 1932, th e  w r i t  in  th e  a c t io n  was 
issued. O n  th e  2 7 th  J a n . th e  u n d e r ta k in g  was 
8 iv en in  th e  sum  o f  37501., a n d  on  th e  3 rd  F eb . th e  
de fendan ts  e n te re d  an  appearance . O n  th e  1 7 th  
* c b ; , 1932, th e  d e fend an ts  m ade a fo rm a l a d m iss ion  
? t l ia b i l i t y ,  a n d  t h a t  fo rm a l a d m iss io n , s igne d  b y  
? ° th  th e  s o lic ito rs — th e  p la in t i f fs ’ a n d  th e  de 
fe n d a n ts ’ s o lic ito rs — was f i le d  in  th e  re g is try  
to g e th e r w i th  a  con sen t to  a re ference.

is, I  th in k , m aterial to  notice here, as Mr. 
^foyward fo r the p la in tiffs  has pointed out, th a t 
finder Order L I I . ,  r. 23 : “  A ny agreement in  w ritin g  

etween the solicitors in  A dm ira lty  actions, dated 
jffid signed by the solicitors o f both parties, may, i f  
fie A dm ira lty  Registrar th inks i t  reasonable, and 
fieh as the judge would under the circumstances 

filfow, be filed, and w ill thereupon become an 
rder o f court, and have the same effect as i f  such 
rder had been made by the judge in  person.’ ’ There 

t c therefore, I  th in k  no doubt in  the circumstances 
fiat th is  consent— th is admission o f lia b ility  and 
fifisent to  a reference—has the effect o f an order 
* the court w ith in  the terms o f th a t rule. That 
ay have a considerable bearing upon the position 
the parties to-day and I ,  therefore, la y  stress 

Pfifi i t  a t th is  stage.
0y n th e  1 1 th  M a rc h — to  c o n tin u e  th e  n a rra t iv e  

th e  p roceed ings— o f  th is  y e a r, a sum m ons was 
to  fn ^  h y  th e  d e fend an ts  c a ll in g  u p o n  th e  p la in t i f fs  
on i? ^ f ie*r  o la im  a n d  vou che rs  in  th e  re ference an d  
w  th e  1 7 th  M a rc h  w i th  w h a t one m a y  c a ll  p ra ise - 
v  r t h y  d is p a tc h , t h a t  o rd e r w as c o m p lie d  w i th  an d  

'te lle rs  w ere  d u ly  f i le d . O n  th e  1 8 th  M a rc h  b a il 
in  x,fiom P fo te d  a n d  lo d g e d  in  th e  A d m ir a l t y  C o u rt 
Ce th e  sum  o f  3750?. a n d  th e re a fte r , in  th e  suc- 
bet - ^  w eeks, th e  u su a l d iscuss io n  to o k  p lace  
d a "  *'611 th e  s o lic ito rs  as t o  v a r io u s  ite m s  o f  th e  
t a w - '  t t  is  th e  cu s to m , as those  o f  us w h o  have 
¡ n ^et'sed in  th e  A d m ira lty  k n o w , fo r  th e  s o lic ito rs

c ircu m s ta n ce s  to  e n d e a vo u r to  secure som e

m easure o f  a n  ag reem ent, a t  le a s t fo r  th e  less co n 
tro v e rs ia l ite m s , in  o rd e r to  d im in is h  th e  t im e  and 
th e  consequen t expense th a t  w o u ld  be expended 
a t  th e  re ference. T h e re fo re , these po u rp a rle rs  
be tw een  th e  s o lic ito rs  fo llo w e d  in  th e  o rd in a ry  and  
c u s to m a ry  course. O n th e  1 4 th  O c t. o f  th is  yea r 
— an e a r ly  d a te  a f te r  th e  re s u m p tio n  o f  th e  s it t in g s  
— th e  p la in t i f fs  a p p lie d  fo r  a d a y  fo r  th e  re ference 
to  be fix e d . B u t  o n  t h a t  d a y  th e  de fendan ts  
b ro u g h t to  th e  n o tic e  o f  th e  re g is tra r  th e  fa c t  th a t  
in  th e  in te rv e n in g  m o n th s  s ince  th e  c la im  h a d  been 
f i le d  c e r ta in  steps h a d  been ta k e n  a c tu a lly  w h ic h  
th e y , th e  d e fend an ts , c la im e d  m ade i t  unnecessary 
fo r  a re ference to  be h e ld . T o  p u t  th e  m a t te r  in  a 
w o rd  th e y  s a id  : “  W e  ha ve  p a id  in  C h ile .”  T h e  
re g is tra r , c o n fro n te d  w i th  th a t  assevera tion  on  th e  
p a r t  o f  th e  d e fend an ts , d id  n o t f ix  a d a y . T h e  
course he to o k  was to  a d jo u rn  th e  sum m ons to  f ix  
a d a y  in  o rd e r th a t  th e  de fend an ts  m ig h t,  i f  th e y  
saw f i t ,  a p p ly  fo r  a  s ta y  o f  p roceed ings. In  th a t  
p o s it io n  th e  m a t te r  cam e be fo re  m e b y  th e  p la in t i f fs  
sa y in g  : “  W e  w a n t a  re fe rence.”  N o w  i t  im m e 
d ia te ly  appeared  to  m e— in  fa c t  i t  was s ta te d  to  
m e— th a t  an  a p p lic a t io n  fo r  a s ta y  c o u ld  n o t 
p o s s ib ly  be m ade b y  sum m ons a t  t h a t  stage. 
M r. M il le r  d id  n o t  so co n te n d . B u t  I  th o u g h t th e  
m a t te r  w as one w h ic h  o u g h t to  be d e a lt  w ith ,  i f  a t 
a l l ,  b y  w a y  o f  m o tio n , in  o rd e r th a t  th e  p la in t i f fs  
sh o u ld  n o t  be p u t  to  th e  expense o f  a re ference 
w hen  th e re  m ig h t  be a  s u ff ic ie n t answ er w h ic h  
th e  d e fend an ts  w ish e d  to  p u t  fo rw a rd . A n d  i t  
seemed to  m e th a t  th e  c o n v e n ie n t course to  pu rsue  
w o u ld  be to  f i x  a d a y  fo r  th e  re fe rence fo r  th e  
p la in t i f fs ,  a n d  f ix  i t  a t  such  t im e  ahead as w o u ld  
n o t  p re ju d ic e  th e m  in  a n y  w a y  se r io u s ly  b y  de la y , 
a n d  a t  th e  sam e t im e  g iv e  to  th e  d e fend an ts  an 
o p p o r tu n ity  o f  ra is in g  th is  p lea  o f  p a y m e n t b y  
w a y  o f  m o tio n . I t  is  in  those  c ircum stance s  th a t  
th e  m a t te r  is  n o w  be fo re  m e.

T h e  f i r s t  p o in t  t h a t  fa l ls  t o  be d e te rm in e d  is  
w h e th e r a n y  p a y m e n t such  as is  c la im e d  b y  th e  
d e fe n d a n ts  to  h a ve  been m ade is , o r  c o u ld  be, an 
e ffe c tiv e  p a y m e n t in  th e  c ircu m s ta n ce s , an d  so 
fa r  as I  k n o w  th is  p ro ce e d in g  is  a n  e n t ire ly  new  
one. I  c a n n o t f in d — an d  counsel w h o  h a ve  been 
m o s t in d u s tr io u s  in  a ss is tin g  m e o n  e ith e r  s ide  
ha ve  n o t  been a b le  to  f in d — a n y th in g  in  th e  n a tu re  
o f  a  p re ce d e n t fo r  th e  a c t io n  w h ic h  has been 
ta k e n  b y  th e  de fe n d a n ts . A g a in , so t h a t  those  w ho  
m a y  ha ve  to  re cons ide r th is  m a t te r  m a y  have i t  
p e r fe c t ly  p la in  as to  th e  course o f  e ve n ts , th e  
a c t io n  ta k e n  b y  th e  d e fe n d a n ts  has been to  go to  
C h ile  in  th e  m o n th  o f  Ju n e  a n d  th e re  te n d e r to  th e  
p la in t i f fs  a sum  so m ew ha t in  excess o f  th e  a c tu a l 
t o t a l  c la im s  in  C h ile a n  pesos, and , w h e n  th e  te n d e r 
w as re fused , to  ta k e  such  steps as th e y  w ere 
a d v ise d  w o u ld  be accep ted  u n d e r C h ilea n  la w  to  
co m p le te  p a y m e n t a g a in s t th e  w i l l  o f  th e  p la in t i f fs .  
I t  m ig h t  be asked w h y  w ere th e  p la in t i f fs ,  th e  
ow ners  o f  th e  B io  B io ,  u n w il l in g  to  ta k e  an d  accept 
in  th e ir  o w n  c u rre n c y  m o n e y  w h ic h  w o u ld  be 
s u ff ic ie n t to  re im b u rse  th e m  fo r  e x p e n d itu re  in  th e ir  
o w n  c u rre n c y , a n d  th e  answ er, o f  course, is  th a t  
d u r in g  th is  y e a r th e re  has been a s te a d y  d o w n w a rd  
tre n d — perhaps I  m ig h t  even f la t te r  th e  C h ileans 
w hen  I  say t h a t  i t  has been a “  s te a d y  d o w n w a rd  
t re n d ,”  it. has been a d isa s tro u s  a n d  ca la m ito u s  
d o w n w a rd  tre n d , in  th e  exchange v a lu e  o f  th e  
C h ile a n  peso. I t  is  n o t, th e re fo re , s u rp r is in g  th a t  
th e  p la in t i f fs  v a s t ly  p re fe rre d  to  have th e ir  c la im  
q u a n tif ie d  in  s te r lin g  ra th e r  th a n  a cce p t th e  a c tu a l 
sum  in  pesos w h ic h  w o u ld  co ve r th e  v a r io u s  ite m s , 
i f  q u a n t if ie d  in  C h ile a n  cu rre n cy .

T h e re  is  no  m y s te ry  a b o u t th e  m a tte r ,  a n d  
a lth o u g h  M r . H a y w a rd  m a de  one o r  tw o  v e ry  
n a tu ra l a t te m p ts  to  m o ve  m e to  com passion fo r  th e
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p la in t i f fs  o n  th e  g ro u n d  th a t  th e y  w ere  b e in g  
p resen ted  w i th  w o rth le ss  c u rre n c y  b y  th e  d e fe n d 
a n ts  I  a m  b o u n d  to  say t h a t  I  re m a in  c o m p le te ly  
u n m o v e d  b y  those  appeals. I  do  n o t  t h in k  th e re  
is a n y  q u e s tio n  o f  m e r it  in  th is  case, in  th e  com m on  
use o f  th e  w o rd , as to  th e re  b e in g  e ith e r  a s o r t o f 
m o ra l o r  se n tim e n ta l a d va n ta g e  on  one s ide o r  th e  
o th e r. I t  seems to  m e to  be p u re ly  a  d r y  m a tte r  
o f  la w  w h e th e r a  p a y m e n t in  C h ilea n  cu rre n c y  to  
C hileans fo r  expenses w h ic h  th e y  ha ve  in c u r re d  in  
C h ile  is  a good d ischa rge  in  la w . T h a t ,  s h o r t ly , is 
th e  p o in t ,  a n d  th e  o n ly  p o in t ,  t h a t  I  h a ve  to  
d e te rm in e . B u t  I  ha ve  to  bear in  m in d , in  so 
d e te rm in in g — a n d  th a t  is  w h y  I  th o u g h t i t  w o r th  
w h ile  to  re c ite  in  some d e ta il th e  s teps th a t  have  
been ta k e n  in  these  proceed ings— I  ha ve  to  bear 
in  m in d  th e  fa c t  t h a t  ad m iss ion  o f  l ia b i l i t y  has been 
o b ta in e d  ; b a il  has been co m p le te d , a n d  a con sen t 
to  a re ference, w h ic h  is an  o rd e r o f  th e  c o u rt,  has 
been file d . A n d  i t  is  u p o n  t h a t  g ro u n d  th a t  M r. 
H a y w a rd  la id  th e  stress o f  h is  o b je c tio n . W ith o u t  
a d m it t in g  in  a n y  w a y  t h a t  w hen  th a t  stage h a d  
been reached th e  p a y m e n t w o u ld  be a  good  one ; 
w ith o u t  a d m it t in g  in  a n y  w a y  t h a t  th e  p a y m e n t 
w h ic h  w as m ade , o r  p u rp o r te d  to  ha ve  been m ade 
in  acco rdance w i th  C h ilea n  la w  w as a good p a y m e n t, 
s t i l l  he sa id , I  th in k ,  as th e  m a in  g ro u n d  o f  h is  
defence, t h a t  w h a te v e r m ig h t  be done in  o th e r  
c ircum s tance s  a n d  in  o th e r p laces he s to o d  th e re  w i th  
a n  o rd e r o f  th e  c o u r t  w h ic h  w as in  e ffe c t a d ire c t io n  to  
th e  re g is tra r  to  assess ; he h a d  n o th in g  m o re  to  do 
th a n  to  p e r fo rm  a m in is te r ia l fu n c t io n  o f  th e  c o u r t 
in  assessing ; a n d  i t  w as to o  la te  fo r  an yone  to  com e 
fo rw a rd  a n d  say : ”  N o w  I  ask  th a t  th is  a c tio n  
s h o u ld  be d ism issed because a t  th is  la te  s tage I  am  
in  e ffe c t p u t t in g  in  a p lea  o f  p a y m e n t.”  T o  p u t  
i t  in  a n o th e r w a y , he sa id  th e  t im e  fo r  p le a  w as b e fore  
de fence ; in  th is  case th e re  w as n o  defence ; i f  
th e re  w as no  defence th e re  was no  ro o m  n o w  fo r  p lea . 
I  ha ve  n o t a t  a ll o ve rlo o ke d  th e  fo rce  o f  these 
co n te n tio n s  in  a r r iv in g  a t  th e  ju d g m e n t a t  w h ic h  
I  ha ve  a r r iv e d .

F ir s t  o f  a l l  I  ha ve  to  con s id e r w h e th e r th e re  has 
been a n y  gu id e  a n d  w h e th e r I  can  d e rive  a n y  g u id e  
fro m  p re v io u s ly  dec ided  cases in  m a tte rs  o f  th is  
class. A n d  to  beg in  w ith ,  no  one sh u ts  o u t  o f  
co n s id e ra tio n  fo r  a m o m e n t th is  s tage o f  ju d g m e n t 
h a v in g  been reached. A p a r t  f ro m  th a t ,  o f  course, 
I  ha ve  a p e r fe c t ly  c le a r g u id e  in  respec t o f  
th e  p a y m e n t o f  a fo re ig n  d e b t in  th e  c u rre n c y  
o f  t h a t  fo re ig n  c o u n try  acco m pan ied  b y  a  p lea  
o f  p a y m e n t in  th e  case w h ic h  is  g e n e ra lly  
re fe rre d  to  as th e  Le  Touquet case, th e  f u l l  t i t le  
o f  i t  be in g  Société des H ote ls  L e  Touquet P a ris -P la g e  
v .  C um m ings  (126 L .  T .  R e p . 513 ; (1922) 1 K .  B . 
451). T h e  c ircum stance s  o f  t h a t  case are v e ry  
fa m ilia r  to  a ll p ra c t it io n e rs , a n d  q u ite  s h o r t ly  th e y  
a re  these— th a t  a la d y  w h o  h a d  in c u rre d  a d e b t in  
F ra n ce  to  a w e ll-k n o w n  h o te l in  L e  T o u q u e t, in  
th e  y e a r 1914, so u g h t to  d ischa rge  t h a t  d e b t, a fte r  
a c tio n  b ro u g h t, b u t  be fo re  ju d g m e n t, b y  p a y in g  
to  th e  h o te l in  th e  y e a r 1919 th e  sum  sued fo r  in  
fra n cs . A v o ry ,  J .  th o u g h t  th a t  t h a t  w as n o t  a 
go od  d ischa rge  o f  th e  d e b t, b u t  th e  C o u r t o f  A p p e a l 
— a s tro n g  a n d  u n a n im o u s  C o u r t o f  A p p e a l—  
th o u g h t (a lth o u g h  one m e m b e r o f  i t  w as n o t 
a lto g e th e r p leased w i th  th e  p a r t ic u la r  m a n n e r in  
w h ic h  th e  p roceed ing  was in i t ia te d  a n d  c a rr ie d  
th ro u g h )  th a t  i t  w as a go od  d ischa rge . T h a t ,  so 
fa r  as i t  goes, is  a c le a r a n d  b in d in g  a u th o r it y  u p o n  
m e , a n d  i f  I  m a y  m o s t re s p e c tfu lly  say so, n o t  one 
fro m  w h ic h  I  s h o u ld  w a n t to  d if fe r ,  even i f  I  co u ld . 
T h e  m ere  fa c t  t h a t  th e  c u rre n c y  o f  a  c o u n try  has 
su ffe red  a d e p re c ia tio n  in  re la t io n  to  fo re ig n  
c o u n tr ie s  is b y  t h a t  ju d g m e n t a n  ir re le v a n t c ir 
cum stance , w hen  p a y m e n t is  m a de  o f  th e  a c tu a l

sum  in  t h a t  cu rre n c y , in  th a t  c o u n try ,  a t  a  t im e  
w h ic h  is  p ro p e r.

B u t ,  as I  say, t h a t  dec is ion  does n o t c a r ry  m e 
th e  w h o le  w a y  in  th is  case, because th e re  is here 
th e  fu r th e r  c ircu m s ta n ce  t h a t  ju d g m e n t has, in  a 
sense, passed. I  a m  n o t  q u ite  sure t h a t  i t  w o u ld  
be r ig h t  to  say t h a t  M r . H a y w a rd  c la im e d  th a t  
th is  consen t is  in  fo rm  a ju d g m e n t, b u t ,  aga in , 1 
do  n o t  k n o w  th a t  a n y th in g  tu rn s  u p o n  th e  fo rm  o t 
th e  m a tte r .  I t  has th e  e ffec t, a cco rd in g  to  th e  ru le , 
o f  an  o rd e r o f  th e  c o u r t,  a n d , th e re fo re , th e re  m a y  
n o t  be a n y th in g  in  a d is t in c t io n  be tw een a ju d g m e n t
a n d  an  o rd e r.

T h e  q u e s tio n , th e re fo re , n o w  resolves i ts e lf  in to  
th is  fo rm  : h a v in g  th e  a u th o r it y  o f  th e  L e  Touquet 
case— an d  fo r  th e  m o m e n t assum ing  th a t  the  
p a y m e n t in  C h ile  w as a n  e ffe c tive  p a y m e n t as to  
w h ic h , a g a in , I  s h a ll, o f  course, ha ve  to  say some
th in g - d o e s  th e  fa c t  th a t  th is  o rd e r o f  th e  c o u rt 
e x is ts  m a ke  a m a te r ia l d iffe ren ce  to  th e  p o s it io n  r  
N o w  th e re , a t  t h a t  stage, I  h a ve , as I  say, no  d ire c t 
a u th o r it y  a t  a ll.  T h e  nearest d ire c t  a u th o r it y  
t h a t  can  be fo u n d  is  a case w h ic h  M r . M il le r  p u t  
b e fo re  m e— a s h o rt case, s h o r t ly  re p o rte d — The 
Consett (4  A sp . M a r. L a w  Cas. 230 ; 42 L .  T .  R ep. 
33 ; 5 P ro b . D iv .  77). N o w  th a t  case d e a lt, and 
d e a lt  o n ly , w i th  th e  q u e s tio n  o f  a  re ference in  a 
dam age a c tio n  in  th e  A d m ir a l t y  C o u rt, i t  be ing  
con te n d e d  on  th e  one side t h a t  th e  costs o f  the  
re ference m u s t fo llo w  th e  e v e n t o f  th e  dec is ion  as 
re gard s  l ia b i l i t y .  T h e  C o u r t o f  A p p e a l— n o t  as 1 
th in k ,  v e ry  s u rp r is in g ly — decided  th a t  t h a t  w as n o t 
so a t  a ll,  a n d  t h a t  th e  costs o f  th e  re fe rence m ig h t 
w e ll be d e te rm in e d  in  q u ite  a d if fe re n t m a n n e r to  
th e  costs as to  th e  issues on  l ia b i l i t y ,  a n d  th e  M a s te r 
o f  th e  R o lls  (S ir  George Jesse l) w e n t so fa r  as to  
say th is  : “  W h e n  th e  t r ia l  ta ke s  p lace  a n d  th e re  are 
c ross-c la im s, a n d  b o th  p a rtie s  c la im  th e  f u l l  a m o u n t 
o f  dam ages, a n d  th e  ju d g e  h o ld s  b o th  to  b lam e , he 
m a y  w e ll a c t u p o n  th e  ru le  t h a t  th e re  s h a ll be no 
costs. B u t  th e  in v e s t ig a tio n  be fo re  th e  re g is tra r 
is  a ne w  l i t ig a t io n .  I t  m a y  be s to p p e d  a t  the  
o u ts e t b y  th e  d e fend an ts  te n d e r in g  a  reasonable 
su m .”  N o w  p a u s in g  th e re  fo r  a m o m e n t one is 
te m p te d  to  w o n d e r w h e th e r even S ir  G eorge Jesse* 
m ig h t  n o t  ha ve  gone a l i t t l e  fa r  in  d e sc rib in g  the  
p roceed ings  be fo re  th e  re g is tra r  as a “  ne w  l i t ig a 
t io n . ”  T h is , q u ite  c le a r ly , is  n o t  a  considered 
ju d g m e n t ; i t  is a ju d g m e n t g iv e n , no  d o u b t, in  the  
stress a n d  h u r r y  o f  w o rk  d e a lin g , p ro b a b ly , w ith  
in te r lo c u to ry  m a tte rs . B u t  even supposing 
th a t  on  re c o n s id e ra tio n  th a t  v e ry  g re a t ju d g e  m ig h t 
h a ve  lessened th e  fo rce  o f  th e  exp ress ion , “  a  new 
l i t ig a t io n , ”  I  t h in k  th a t  th e  tre n d  o f  h is  m in d  on  the  
m a t te r  is  q u ite  c lea r, an d  i t  is  i l lu m in a te d  b y  the  
fo l lo w in g  ph rase , “  i t  m a y  be s to p p e d  a t  th e  ou tse t 
b y  th e  d e fe n d a n ts  te n d e r in g  a  reasonab le  sum- 
O f  course, i t  is  p e r fe c t ly  c le a r th a t  th e  M a s te r o f  the  
R o lls  is  d e a lin g  w i th  th e  q u e s tio n  as to  w hethe  
costs w ere  in  th e  d is c re t io n  o f  th e  ju d g e , a n d  »* 
n o t  a p p ly in g  h is  m in d  q u ite  d ire c t ly  a n d  mUJ  
t o  th e  k in d  o f  q u e s tio n  I  ha ve  to  co n s id e r to -d a y - 
a n d , in  th a t  sense, h is  ob se rva tio n s  he re  m ig h t  h 
s a id  t o  be obiter. B u t  as M r. M i l le r  p o in te d  out» 
th e y  are th e  g ra va m e n  o f  h is  re ason in g , th e y  are tn  
ra t io  decidend i, a n d  i t  is  d i f f ic u lt  t o  say th a t  ther® 
a n y th in g  w h ic h  one c o u ld  re a lly  c r it ic is e  th e ** 
o th e r  th a n  pe rhap s  th e  e x tre m e  fo rm  o f  tn  
exp ress ion , “ a ne w  l i t ig a t io n . ”  T o  m y  m in  
see a d i f f ic u lt y  in  im a g in in g  a re fe rence to  dam age^ 
a f te r  l i a b i l i t y  h a d  been d e te rm in e d , as p ro p e r (. 
c h a ra c te rise d  b y  th e  w o rd s  “ a ne w  l i t ig a t io n ,  
b u t  n o b o d y  c o u ld , I  im a g in e , c r it ic is e  th e  sense 
w h ic h  th e  M a s te r o f  th e  R o lls  says th a t— u  ‘ 
m eans as he goes o n  to  say— i t  is  a  ne w  l i t ig a t *  
in  th e  sense th a t  i t  m a y  be s to p p e d  a t  th e  ou ts
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b y  th e  d e fend an ts  te n d e r in g  a  reasonable  sum . 
A n d  w h e n  one faces i t  in  th a t  w a y , a n d  in  th e  l ig h t  
o f  t h a t  ju d g m e n t, i t  is  d i f f ic u lt  t o  see w h y  th is  
o rd e r s h o u ld  a c t  in  a n y  w a y  to  s to p  o r  b a r  th e  
d e fe n d a n ts  f ro m  ta k in g  th e  course o f  th e re u p o n  
m e e tin g  th e ir  en em y b y  p a y m e n t. I f  th e y  can  
m e e t th e ir  en em y  b y  te n d e r as th e  M a s te r o f  th e  
R o lls  says th e y  can , a n d  as a l l  o f  us w h o  have 
p ra c tis e d  in  A d m ira lty  k n o w  f u l l  w e ll th a t  th e y  
can, I ,  fo r  m y  o w n  p a r t ,  see n o  reason w h y  th e y  
c a n n o t a lso  m e e t h im  b y  p a y m e n t. I f  t h a t  is  th e  
t ig h t  co n c lu s io n  th e  o n ly  p o in t  t h a t  re m a ins  fo r  
c o n s id e ra tio n  is  w h e th e r th is  p ro ce e d in g  w h ic h  
to o k  p lace  in  C h ile  does, o r  does n o t,  a m o u n t to  a 
P a ym e n t o f  th e  p la in t i f fs ’ c la im  ? I  have  con
s id e re d — fo r  th e  m a t te r  was v e ry  f u l l y  a rgued  
be fore m e— a l l  th e  v a r io u s  in c id e n ts  o f  th e  b a il ,  
and  th e  u n d e rta k in g , an d  th e  p o s it io n  w h ic h  is  
th e re  b e in g  secured to  th e  p la in t i f fs  in  th is  case. 
R u t  th e  k in d  o f  c o n s id e ra tio n  w h ic h  m o ve d  th e  
c o u rt in  cases o f  th e  class o f  The C h ris tiansbo rg  (5 
A sp . M a r. L a w  Cas. 491 ; 52 L .  T .  R e p . 612 ; 10 
P ro b . D iv .  141), w he re  a  p la in t i f f ,  h a v in g  o b ta in e d  
b a il  in  one c o u n try , s o u g h t to  in i t ia te  l i t ig a t io n  in  
a n o th e r— does n o t a t  a l l  a p p ly  here. T h e re  can 
be no  con ce iva b le  case he re  o f  b reach  o f  fa ith .  
There  is  no  case o f  p la g u in g  one p a r ty  b y  a n y  k in d  
o f  d o u b le  l i t ig a t io n .  I t  is  t ru e  th e  p la in t i f f  e lected 
to  in i t ia te  h is  s u it  he re , b u t  i f  he h a d  been p a id  here 
he c o u ld  ha ve  h a d  n o  o b je c t io n . D oes i t ,  th e re fo re , 
m ake  a n y  d iffe re n ce  th a t  in s te a d  o f  b e in g  p a id  here 
in  s te r l in g  he is  p a id  (he w as p a id , o f  course) in  
Pesos in  C h ile  ? I  do  n o t t h in k  i t  does. I f  he w as 
P ro p e rly  p a id  in  C h ile  i t  seems to  m e th a t  h is  c la im , 
w h e th e r p a id  in  w h o le  o r  in  p a r t ,  is  p a id  in  respect 

th e  p a r t— i f  i t  is  a  p a r t— an d  o f  th e  w h o le —  
R i t  is  a w h o le . T h e re fo re , I  have  f in a lly  to  address 
m y s e lf t o  th e  q u e s tio n  w h e th e r th is  p a y m e n t in  
C h ile  w as a good  p a y m e n t. N o w  fo r  m y  assistance 
th e re  M r . M il le r ,  o n  b e h a lf o f  th e  d e fend an ts , has 
h ied  a ff id a v its , p r in c ip a l ly  th e  a f f id a v it  o f  a C h ilean  
la w y e r o f  em inence w h o  advises th e  E m ba ssy  here, 
a M . C arlos M a n u e l P e re ira . M . P e re ira  p u ts  h is  
ev idence in  th e  c o n v e n ie n t fo rm  o f  e x h ib it in g  th e  
re le v a n t a r t ic le s  o f  th e  C iv i l  Code o f  th e  C h ilea n  
R e p u b lic . I f  p ro p e r ly  tra n s la te d — a n d  th e re  has 
been no  ch a lle nge  as to  th e ir  tra n s la t io n — th e y  
a re, to  m y  m in d , s u ff ic ie n t ly  c lea r. A r t .  1598 o f  
the  C h ile a n  Code says th is  : “  F o r  a  p a y m e n t to  be 
v a l id ly  m ade , i t  is  n o t necessary th a t  i t  sh o u ld  be 
m ade w ith  th e  con sen t o f  th e  c re d ito r  ; th e  p a y m e n t 

v a l id  even i f  m ade a g a in s t th e  w i l l  o f  th e  c re d ito r , 
h y  th e  ‘ c o n s ig n a tio n  ’ o f  th e  v a lu e  o r  th in g  ow ed .”  
The w o rd  “ c o n s ig n a t io n ”  is  in  in v e r te d  com m as, 
and  is , as I  u n d e rs ta n d  i t ,  an  a t te m p t to  re n d e r in to  
E n g lish  a d i f f ic u lt  S pan ish  exp ress ion . B u t  th e re  
!s no d o u b t, I  t h in k ,  as to  w h a t is  m e a n t b y  th is  
w ° r d  “  c o n s ig n a tio n ,”  w h ic h , fo r  m y  p a r t ,  I  h a rd ly  
recognise as b e in g  a c u s to m a ry  exp ress ion  in  th e  
R ng lis h  language. I  t h in k  i t  is  b e tte r  expressed 
b y  th e  w o rd  “ d e p o s it ”  as lo n g  as “ d e p o s it ”  is  
u n de rs tood  in  th e  sense in  w h ic h  th is  d e p o s it w as 
m ade in  C h ile . B u t  pe rhap s  I  o u g h t to  s ta te  here 
" 'h a t  w as done in  C h ile  in  o rd e r th a t  i t  m a y  be 
u n d e rs to o d  h o w  th is  a r t ic le  is  a p p lie d  a cco rd in g  to  
th e  ev ide nce  fro m  C h ile . T h e  p la in t i f fs  h a v in g  
sta te d  th e ir  c la im  in  a  sum  w h ic h , c a lc u la te d  in  
Pes°s  a t  th e  t im e ,  cam e to  a  sum  o f  71,0001. o d d  in  
Pesos, th e  d e fe n d a n ts , b e a r in g  in  m in d  t h a t  in te re s t 
also w as p a ya b le , w e n t to  C h ile  a n d  o ffe re d  th e ir  
°P pon en ts , th e  p la in t i f fs ,  a su m  c o n s id e ra b ly  in  
excess o f  71,000 o d d — I  th in k  s o m e th in g  in  th e  
U ature o f  80,000— pesos. T h e  p la in t i f fs  h a v in g  
e lused w h a t  seems, o n  p a pe r, a generous o ffe r (b u t 
h le h , i f  i t  w as m e re ly  p a p e r pe rhap s  n o t so 

generous as i t  seems), th e  d e fe n d a n ts  in  th a t  p ro 

ceeding— aga in  u n d e r th e  C h ilea n  la w — offe red  to  
m a ke  a p a y m e n t b y , as i t  is  c a lle d  in  th is  tra n s la t io n , 
“  c o n s ig n a tio n ,”  b u t,  as I  p re fe r  to  c a l l i t ,  b y  depos it. 
T h e  m e th o d  is  th a t  th e  p a rtie s  go— o r th e  p a r ty  
w is h in g  to  m a ke  th e  c o n s ig n a tio n  goes— before  a 
ju d g e  in  C h ile  a n d  fo r m a lly  pa ys  in  th is  m o ney  
w h ic h  is  th e n  depos ited  in  a  b a n k  nam ed b y  th e  
c o u r t— in  th is  in s ta n ce , I  t h in k ,  th e  B a n k  o f  C h ile  
w as th e  b a n k  nam ed. T h e  p la in t i f fs  fo r  th e ir  p a r t  
w ere n o t w h o l ly  in a c t iv e  because th e y  to o k , no 
d o u b t u n d e r le g a l a d v ice  in  C h ile , o b je c tio n  to  th e  
ju r is d ic t io n  o f  th e  c o u r t,  an d  th e  sam e ju d g e  w ho  
ha d  accep ted  th is  p a y m e n t b y  c o n s ig n a tio n  con
s idered  th e  p o in t  th e n  a t  th e  in s ta n ce  o f  th e  p la in t i f fs  
as to  w h e th e r he h a d  ju r is d ic t io n  to  a c t in  th e  w a y  
in  w h ic h  he h a d  ac te d . H e  dec ided  th a t  he had . 
T h e  p la in t i f fs ,  n o t c o n te n t w i th  th a t  dec is io n , w e n t 
to  th e  C o u r t o f  A p p e a l w h ic h , as I  u n d e rs to o d  i t ,  
is  th e  h ig h e s t t r ib u n a l to  w h ic h  th e y  c o u ld  go in  
C h ile , a n d  th e  C o u rt o f  A p p e a l b y  a m a jo r i t y  o f  
tw o  to  one dec id ed  th a t  th e  ju d g e  o f  f i r s t  ins ta nce  
was r ig h t  an d  th a t  he h a d  ju r is d ic t io n  to  a c t in  th e  
w a y  t h a t  he d id .

I n  these c ircum stance s , M . P e re ira  in  h is  
a f f id a v it  assures m e o n  th e  s tre n g th  o f  a r ts . 1598, 
1599 a n d  1600 ( I  need n o t re a d  th e m  a ll) ,  1601 and  
1602, th a t  th is  p a y m e n t is a good p a y m e n t, acco rd 
in g  to  C h ilea n  la w . A g a in s t th a t  I  ha ve  an  a f f id a v it  
so m ew ha t b e la te d ly  p u t  fo rw a rd — b u t  none th e  less 
p u t  fo rw a rd — on b e h a lf o f  th e  p la in t i f fs  b y  a  M . 
H u m b e r to  J a ra  V id e la , w h o  c ritic ise s  th e  v ie w  
o f  M . C arlos P e re ira . U n fo r tu n a te ly ,  ho w e ve r, he 
does n o t  ta c k le  w h a t appears  to  m e to  be th e  rea l 
p o in t  in  th e  case ; t h a t  is  he does n o t  ta c k le  th e  
a rtic le s  o f  th e  c iv i l  code ; he does n o t  te l l  m e w h a t, 
fo r  e xa m p le , a r t .  1598, w h ic h  I  ha ve  read  in  extenso, 
m eans, i f  i t  does n o t m e an  w h a t M . P e re ira  con tends 
fo r , a n d  I  ha ve  to  m a ke  u p  m y  m in d  on  th is  q u e s tio n  
o f  fa c t  (a n d  i t  is a q u e s tio n  o f  fa c t )  w h a t is th e  
fo re ig n  la w  as regards p a y m e n t in  C h ile , a n d  fo r  
m y  p a r t ,  w e ig h in g  these tw o  a ff id a v its , w e ig h in g  
also w h a t appeared  to  m e to  be th e  p la in  m e a n in g  
o f  a r t .  1598 o f  th e  C h ilea n  Code, I  ha ve  no  d o u b t a t 
a l l  th a t  th is  p a y m e n t is  a good p a y m e n t, acco rd in g  
to  C h ilea n  la w . B e  i t  u n d e rs to o d  a t  once th a t  i t  
has n e ve r been con te n d e d  b y  M r . M il le r  fo r  th e  
d e fe n d a n ts  in  th is  case th a t  th is  m a t te r  w as in  a n y  
sense res ju d ic a ta  because a q u e s tio n  o f  C h ilea n  la w  
a n d  a q u e s tio n  as to  th e  ju r is d ic t io n  o f  a C h ilean  
c o u r t  ha ppen  to  ha ve  been in tro d u c e d . H e  does 
n o t  fo r  a m o m e n t c o n te n d  t h a t  th e  q u e s tio n  is  res 
ju d ic a ta .  H e  says : “  A l l  I  use th e  ju d g m e n t o f  th e  
C h ilea n  c o u r t  fo r  is th is  : to  p ro v e  th a t. I  m ade, 
a cco rd in g  to  C h ilea n  la w , a good p a y m e n t o f
80,000 pesos.”  W h e th e r th a t  is a p ro p e r p a y m e n t 
in  s a tis fa c tio n  o f  th e  p la in t i f fs ’ c la im  is, M r . M il le r  
f r a n k ly  a n d  c le a r ly  a d m itte d , a m a t te r  fo r  th is  
c o u r t to  d e te rm in e , a n d  n o t, in  a n y  sense, a  m a t te r  
fo r  th e  C h ilea n  c o u r t  to  d e te rm in e , so th a t  th e re  
has been no  co n fu s io n  u p o n  t h a t  score. N o w  I  
f in d  m y s e lf, a f te r  d e te rm in in g  th a t  qu e s tio n  o f  fa c t  
in  fa v o u r  o f  th e  de fe n d a n ts , in  th is  s itu a tio n . A  
c la im  has been p u t  fo rw a rd  b y  th e  p la in t i f fs .  T h e ir  
c la im  has been q u a n tif ie d  in  s te r lin g  ; i t  co u ld  o n ly  
be th e  s u b je c t o f  a f in a l ju d g m e n t in  th is  c o u r t  in  
s te r lin g  because th is  c o u r t  kn o w s  n o  o th e r cu rre n c y  
in  w h ic h  to  g iv e  ju d g m e n t. B u t  be fo re  th e  case 
has gone to  th e  o ff ic ia l w h o  has to  assess th e  a m o u n ts  
o f  th e  v a r io u s  ite m s  th e  d e fend an ts  ha ve  com e fo rw a rd  
a n d  ha ve  o ffe red , in  s a tis fa c tio n  o f  th e  w h o le  o f  th e  
c la im , a  c e r ta in  sum  in  C h ilea n  pesos. So fa r  as 
th e  C h ilea n  la w  is  concerned th e y  ha ve  a c tu a lly  p a id  
th e  pesos, a n d  I  m u s t t r e a t  i t  a cco rd in g  to  m y  f in d 
in g , as a p a y m e n t.

B u t  even th a t  does n o t con c lu de  th is  so m ew ha t 
in v o lv e d  a n d  d if f ic u lt  tra n s a c tio n , because w hen
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one tu rn s  to  th e  c la im  i t  is  seen th a t  a lth o u g h  b y  fa r  
th e  b u lk  o f  th e  c la im  w as in  respect o f  expenses 
in c u rre d  in  C h ile , in  C h ilea n  cu rre n c y , th e re  w ere 
c e r ta in  v e ry  s m a ll— b u t  c e r ta in — ite m s  w h ic h  w ere 
n o t so in c u rre d . A s I  sa id  a t  th e  b e g in n in g , th e  
c o llis io n  to o k  p lace  w ith in  th e  te r r i to r ia l  w a te rs  o f  
th e  s ta te  o f  E c u a d o r, a n d  th e  f i r s t  th re e  ite m s  o f  
th e  c la im  are  ite m s  o f  expenses in c u rre d  a t  G u a ya 
q u il,  in  E c u a d o r, an d  w ere ite m s  t h a t  w ere in c u rre d , 
n o t in  C h ilea n  pesos, b u t  in  th e  c u rre n c y  o f  E c u a d o r, 
n a m e ly , in  sucres. I  ha ve  also h a d  to  th in k  w h e th e r 
a p a y m e n t in  C h ilea n  pesos is necessarily  a  good 
d ischa rge  o f  a l ia b i l i t y  in c u r re d  b y  th e  p la in t i f fs  
in  a n o th e r c u rre n c y  a lto g e th e r, n a m e ly , in  th e  sucres 
o f  E cu a d o r. I f ,  as I  u n d e rs ta n d  i t ,  th e  c u r re n c y  o f  
C h ile  to -d a y  has a  m e re ly  n o m in a l va lu e , i t  seems 
to  m e to  fo l lo w  th a t  th e  p a y m e n t o f  even a la rge  
excess o f  th e  p la in t i f fs ’ c la im  in  C h ilea n  pesos m a y  
be q u ite  in a d e q u a te  to  re im b u rse  th e  p la in t i f fs  
fo r  a p a y m e n t t h a t  th e y  m a y  s t i l l  ha ve  to  m a ke  in  
sucres o f  E cu a d o r. I  do  n o t k n o w  a t  th e  p resen t 
m o m e n t w h e th e r th e y  ha ve  m a de  those  p a ym e n ts  
a n d  w h e th e r, th e re fo re , i t  w o u ld  be poss ib le  to  
q u a n t i fy  th e m  in  pesos because th e y  m a de  th e m  
a t  th e  t im e  w hen  pesos a n d  sucres h a d  a re la t io n  
w h ic h  c o u ld  be asce rta ine d , o r  w h e th e r th e y  have 
n o t m ade th e  p a ym e n ts  a n d  m a y  be in  g re a t 
d i f f ic u lt y  in  m a k in g  th e m  a t  a l l  i f  th e y  are h e ld  to  
ha ve  been d u ly  g iv e n  pesos o n ly  w i th  w h ic h  to  
m a ke  th e m .

S im ila r ly ,  a t  th e  co n c lu s ion  o f  th e  c la im , th e re  
are tw o  ite m s , 15 a n d  16, w h ic h  a re  sa id  to  have 
been in c u r re d  in  L o n d o n . A  so m e w h a t le n g th y  
experience  w h ic h  I  n o w  ha ve  in  A d m ir a l t y  m a tte rs  
leads m e to  be lie ve  t h a t  those  ite m s— to  p u t  i t  as 
fa v o u ra b ly  as I  can fo r  th e  p la in t i f fs — m ig h t  n o t 
rece ive  q u ite  th e  fu l l  a n d  re a l co n s id e ra tio n  in  th e  
re g is try  th a t  som e o f  th e  o th e r  ite m s  w i l l  rece ive. 
T h e re fo re  i t  is possib le  t h a t  w h e n  th e  re g is tra r  has 
d e a lt  w i th  th e m  th e y  w i l l  n o t  fig u re  so la rg e ly  in  
th e  c la im  as th e y  do  a t  p resen t. H o w e ve r, aga in , 
I  t h in k  i t  w o u ld  be u n fa ir  a n d  m o s t un w ise  on  m y  
p a r t  to  specu la te  o n  th a t .  I t  is  possib le  t h a t  th e  
p la in t i f fs  w i l l  re co ve r a ll,  a n d  even m o re  possib le  th a t  
th e y  w i l l  re co ve r som e, o f  these c la im s , a n d  those  
c la im s  w i l l  be in  s te r lin g . T h e  same con s id e ra tions  
a p p ly  to  a d e b t w h ic h  th e y  ha ve  in c u rre d  in  s te r lin g  
b y  reason o f  th is  co llis io n  i f  th e y  ha ve  n o t  y e t  
d ischa rge d  i t  as a p p ly  to  th e  c u rre n c y  o f  E c u a d o r, 
a n d  th e y  m a y  n o t  be fa i r ly  o r  p ro p e r ly  re im b u rse d  
fo r  de b ts  in  s te r lin g  b y  a n y  p a y m e n ts  o f  C h ilean  
pesos. H a v in g  a r r iv e d  a t  t h a t  d e te rm in a tio n , I  
ha ve  h a d  to  t h in k  w h e th e r I  w as  w ise  in  th e  course 
I  to o k  o f  g iv in g  th e  d e fend an ts  an  o p p o r tu n ity  o f  
c o m in g  to  p u t  th e  w h o le  o f  th e ir  p o in ts  as to  th e  
d ischa rge  o f  th e  w h o le  o f  th e  c la im  be fo re  th e  
re ference w as h e ld . O n  th e  w h o le , a t  th e  m o m e n t, 
I  see n o th in g  to  re g re t. I  t h in k  i t  w as th e  business
l ik e  course t h a t  th is  v e ry  im p o r ta n t  a n d  e n t ire ly  
n o ve l p o in t  sh o u ld  be f u l ly  d e ba te d  here be fo re  th e  
re g is tra r  w as c o n fro n te d  w i th  th e  d if f ic u lt y .  I  
c a n n o t be lie ve  t h a t  e ith e r  side, in  th e  c ircum stance s , 
w o u ld  n o t  ha ve  w a n te d  to  deba te  i t  a t  le a s t here—  
i f  n o t  in  th e  h ig h e s t c o u r t— a t  some t im e , a n d  i t  
m a y  h a ve  been in s tru m e n ta l in  sa v in g  th e  p la in t i f fs  
a  g re a t dea l o f  unnecessary expense t h a t  w e sh o u ld  
d e a l w i th  th e  m a t te r  in  th e  w a y  t h a t  i t  has been 
done. A t  a n y  ra te , I  a m  o p t im is t ic  en ough  to  
hope so.

B u t  h a v in g  a r r iv e d  a t  those  conc lus ions I  m u s t 
be c a re fu l, I  th in k ,  n o t  t o  p u t  th e  p la in t i f f  in  a 
p o s it io n  th a t  w o u ld  be w orse th a n  th e  p o s it io n  he 
w o u ld  have been in  i f  he h a d  h a d  h is  re ference 
f i r s t  a n d  th e n  ha d  com e here  a t  th e  ins ta nce , sha ll 
I  say, o f  an  a p pea l b y  one s ide o r  th e  o th e r  f ro m  
th e  re g is tra r ’s dec is ion , a n d  I  t h in k  th e  w a y  I  can

p u t  h im  in  as good a p o s it io n  as he w o u ld  o th e rw ise  
ha ve  been is  t o  sa fegua rd  h is  in te res ts , is  th is  : I  
sh a ll d ire c t t h a t  th e  re ference fix e d  fo r  th e  1st D ec., 
i f  th e  p la in t i f fs  so desire  i t — I  do  n o t force 
th e m  to  do  i t — b u t  i f  th e  p la in t i f fs  so desire i t ,  
sh a ll proceed , a n d  i t  sh a ll proceed in  respect o f 
ite m s  1, 2, a n d  3 o f  th e  c la im , a n d  a lso ite m s  15 
a n d  16. A s  regards ite m s  4, 5, a n d  6, these re p re 
sen t d isbu rsem ents  in  U n ite d  S ta tes do lla rs , and  
th e  re ference sh o u ld  go  on  in  respec t o f  these  ite m s .

I n  a d d it io n , th e  q u e s tio n  o f  in te re s t sh o u ld  be 
cons idered  b y  th e  re g is tra r , b u t  sh o u ld  be con
s ide red  in  th e  l ig h t  o f  th e  d ire c t io n  I  ha ve  g iven  
as regards th e  w a y  in  w h ic h  th e  p a y m e n t o f  C h ilean  
pesos is  to  be h e ld  in  th is  case. T h a t  is to  say, 
th e re  m u s t be no  reopen ing  be fore  th e  re g is tra r 
o f  th e  p r in c ip le  t h a t  a p a y m e n t has been m ade , b u t 
I  w o u ld  l ik e  th e  assistance o f  th e  re g is tra r  to  le t 
m e k n o w , a n d  to  asce rta in  fo r  th e  b e n e fit o f  th e  
p a rtie s , w h e th e r th e  p a y m e n t in  pesos cove red  the  
ra te  o f  in te re s t— assum ing  i t  t o  be a good p a y m e n t—  
cove red  th e  p ro p e r ra te  o f  in te re s t as i t  w o u ld  be 
n o rm a lly  d e te rm in e d  in  th e  re g is try . T h a t  m eans 
to  say t h a t  i f  th e  a m o u n t o f  pesos, say, a t  th e  ra te  o f  
5 p e r ce n t.— o r w h a te v e r th e  ra te  th e  re g is tra r  th in k s  
reasonable  to  a d ju d g e — is re ckoned— i f  th e  p a y 
m e n t in  pesos s u ff ic ie n tly  cove red  th a t  th e n  he w il l  
say  so, b u t  he w i l l  n o t  ha ve  to  go b a ck  to  th is  
p o in t  t h a t  I  ha ve  a lre a d y  d e te rm in e d  as regards 
w h e th e r th e  in te re s t sh o u ld  be in  s te r lin g  o r  in  
pesos. I t  w i l l  be s u ff ic ie n t i f  he says— assum ing 
th a t  th e  pesos p a y m e n t, as has been ru le d , is  a  good 
p a y m e n t— “  th e re  was a s u ff ic ie n t sum  in  pesos 
to  cove r th e  ra te  o f  in te re s t w h ic h  I  a d ju d g e .”  So 
these w i l l  be m a tte rs  to  be d e te rm in e d  be fo re  th e  
re g is tra r .

I f ,  o f  course, th e  p a rtie s  com e to  te rm s  w ith o u t  
g o in g  be fo re  th e  re g is tra r  u p o n  these ite m s  w h ic h  
are re a lly  m in o r  m a tte rs , th e n , as I  sa id , I  p u t  no 
te rm  u p o n  a n y b o d y  th a t  th e y  are b o u n d  to  go to  
a re fe rence, b u t  th e  p la in t i f fs  are to  ha ve  a l l  th e ir  
r ig h ts  o f  g o in g  to  a re ference o n  th e  p o in ts  I  have 
d e te rm in e d  u n d is tu rb e d  b y  th e  dec is ion  a t  w h ich  
I  h a ve  a r r iv e d .

T h e  p la in t i f fs  appealed.

H a y w a rd  fo r  th e  a p p e lla n ts .— T h e  a p p e lla n ts  
a re  e n t it le d  to  ha ve  th e ir  dam ages assessed in  
s te r lin g  a n d  n o t  in  pesos. I f  th e  c la im  is  fo r  p a y 
m e n ts  d ischa rge d  in  pesos, th e  p ro p e r ra te  o f  exchange 
fo r  con ve rs ion  to  s te r lin g  is th e  ra te  p re v a il in g  a t  the  
t im e  o f  th e  loss : ( The V o ltu m o , 15 A sp . M a r. L a w  
Cas. 374 ; 126 L .  T .  R e p . 1 ; (1921) 2  A . C. 544). 
A s  to  th e  p roceed ings in  C h ile , th e  C h ilea n  c o u rt 
ne ve r dec ided  on  th e  m e r its  o f  th e  case, o r  u p o n  th e  
su ff ic ie n cy  o r  o th e rw ise  o f  th e  p a y m e n ts  m ade in  
C h ile . [H e  re fe rre d  to  : Société des H ote ls  Le  
Touquet P a ris -P la g e  v . C um m ings  (126 L .  T .  R ep. 
513 ; (1922) 1 K .  B . 451), The C h ris tiansbo rg  (5 
A sp . M a r. L a w  Cas. 491 ; 1885, 53 L .  T .  R e p . 612 ; 
10 P ro b . D iv .  144), M c H e n ry  v .  L e w is  (47  L .  T . 
R e p . 549 ; 22 Ch. D iv .  397), a n d  The Consett (4 
A sp . M a r. L a w  Cas. 230 ; 42 L .  T . R e p . 33 ; 5 P ro b . 
D iv .  771).]

C y r i l  M i l le r  fo r  th e  d e fend an ts .— T h e  p ro 
ceedings in  C h ile  a m o u n t to  a  d ischa rge  o f  the  
d e fe n d a n ts ’ deb ts . I f  th e  sum  h a d  been p a id  before 
a c tio n  b ro u g h t i t  w o u ld  ha ve  been a  good  d ischarge . 
I f  b y  C h ilea n  la w  i t  w as a good d ischa rge  i t  does n o t 
m a t te r  t h a t  i t  is n o t  e q u a lly  so b y  E n g lis h  la w . The 
e ffe c t o f  th e  tra n s a c tio n  in  C h ile  has to  be d e te r
m in e d  b y  C h ilean , n o t b y  E n g lis h  la w . [H e  
re fe rre d  to  R epub lica  de G uatem ala  v . N une z  (13® 
L .  T .  R e p . 743 ; (1927) 1 K .  B . 669), R e M a u d s la y , 
Sons, a n d  F ie ld  (82 L .  T . R e p . 378 ; (1900) 1 Ch.
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602), E m lim co s  v . A n g lo -A u s tr ia n  B a n k  (92 L .  T . 
R ep . 305 ; (1905) 1 K .  B . 677), an d  C um ber v . W ane  
(1719, 1 S tra . 42 6 ).]

H a y w a rd  re p lie d . C u r adv. v u lt.

J u ly  3 ,1 9 3 3 .— T h e  fo llo w in g  ju d g m e n ts  w ere re ad  :

Scrutton, L. J. —  T h is  appea l is  a g a in s t an  
o rd e r o f  L a n g to n , J .  H e  w as asked to  d ism iss 
an  a c tio n  i n  rem  in  th e  A d m ira lty  D iv is io n  o n  th e  
g ro u n d  t h a t  th e  c la im  o f  th e  p la in t i f fs ,  d o m ic ile d  
in  C h ile , h a d  been sa tis fie d  b y  a go od  p a y m e n t in  
C h ile  u n d e r th e  la w s  o f  t h a t  c o u n try . H e  s ta ye d  
th e  a c tio n  so fa r  as i t  re la te d  to  expenses a n d  losses 
in c u rre d  b y  th e  p la in t i f fs  in  C h ile  fo r  re pa irs  and  
d e te n tio n  o f  th e ir  sh ip , b u t  a llo w e d  th e  re ference 
to  p roceed as to  c e r ta in  s m a ll expenses in  E c u a d o r 
a n d  E n g la n d . B o th  sides ap pea l a g a in s t th is  o rd e r, 
b u t as th e  la t te r  s m a ll expenses ha ve  since been 
sa tis fie d  b y  p a y m e n t here th e  cross-appeal w as n o t 
a rgued , a n d  th e  case cam e be fo re  us as th e  appea l 
o f  th e  p la in t i f fs  a g a in s t th e  o rd e r d e p r iv in g  th e m  o f  
a re ference o n  th e ir  c la im  fo r  th e  C h ilea n  e x p e n d itu re  
a n d  losses.

T h e  re a l p o in t  in  d isp u te  be tw een  th e  p a rtie s  
arose fro m  a  fa l l  in  v a lu e  o f  th e  C h ilea n  peso, as 
com pare d  w i th  s te r lin g , w i th  th e  re s u lt th a t ,  to  p a y  
th e  c la im  in  pesos a t  th e  t im e  w hen  i t  w as sa id  to  
be p a id , w o u ld  g ive  th e  c la im a n ts  a  sm a lle r a m o u n t 
in  s te r lin g  th a n  th e y  w o u ld  ge t i f  th e y  rece ived  in  
E n g la n d  ju d g m e n t in  s te r lin g  in  th e  a c tio n .

T h e  re le v a n t fa c ts  are these : T h e  p la in t i f fs  are 
a  C h ilea n  c o m p a n y  o w n in g  a s team er, th e  B io  B io .  
I n  A u g ., 1931, th e  D u tc h  s tea m sh ip  B a a rn  ra n  
in to  a n d  dam aged th e  B io  B io ,  w h ile  she w as ly in g  
at  a n ch o r on  th e  h ig h  seas, a n d  th e re fo re  w ith in  th e  
ju r is d ic t io n  o f  th e  E n g lis h  A d m ir a l t y  C o u rt, o ff  
G u a y a q u il, in  th e  R e p u b lic  o f  E c u a d o r. S m a ll 
expenses a m o u n t in g  to  261. 5s. w ere in c u rre d  in  
E c u a d o r b y  th e  p la in t i f fs  in  E c u a d o r a n d  U n ite d  
S tates cu rre n c y . T h e  p la in t i f fs  th e n  to o k  th e  
R io  B io  to  V a lp a ra is o , in  C h ile , fo r  re p a irs , an d  
in c u rre d  th e re  expenses o f  re p a ir  a n d  losses b y  
d e te n tio n  a m o u n t in g  to  70 ,000 C h ilea n  pesos, 
" ’h ich , i f  tu rn e d  in to  s te r lin g  a cco rd in g  to  th e  
decis ion in  The V o ltu m o  (15 A sp . M a r. L a w  Cas. 
674 ; 126 L .  T .  R ep . 1 ; (1921) 2 A . C. 544) a t  th e  t im e  
w ben th e y  w ere  in c u rre d , a m o u n te d  to  22051. 
E u r th e r  s m a ll expenses in  E n g la n d  w ere c la im e d  a t 
681. 2s. 6d.

T h e  c la im a n ts  c o u ld  th e n  ta k e  one o r  o th e r  o r  
b o th  o f  tw o  steps : (1 ) T h e y  c o u ld  sue th e  ow ners  
° I  th e  B a a rn  e ith e r  in  H o lla n d , w he re  th e y  w ere 
d o m ic ile d , o r  w h e re ve r th e y  co u ld  f in d  th e m  ; 
' 2 ) th e y  c o u ld  a rre s t th e  B a a rn , in  rem , w h e re ve r 
Ib e y  c o u ld  f in d  he r. U n less th e  ow ners  w ere  sued 
in  E n g la n d  o r  th e  B a a rn  w as a rre s te d  in  E n g la n d , 
s te r lin g  c o u ld  h a ve  n o th in g  to  do w i th  th e  assess
m e n t o f  dam ages. T h e y  to o k  th e  la t te r  course, 
a n d  in  F e b ru a ry , 1932, a rre s te d  th e  B a a rn  in  
E n g la n d , th u s  fo u n d in g  a n  a c tio n  in  th e  E n g lis h  
A d m ira lty  C o u rt. T h e  s o lic ito rs  fo r  th e  B a a rn ,  on  
ib e  1 7 th  F e b ., 1932, a d m it te d  l ia b i l i t y  an d  con
sented to  th e  dam ages a n d  in te re s t due  to  th e  
P la in tiffs  b e in g  re fe rre d  to  th e  re g is tra r  a n d  m e r
chants  fo r  assessment. T h is  consen t o n  be in g  f ile d  
became a n  o rd e r o f  th e  c o u rt.  D u r in g  th e  sp r in g  
u t 1932, th e  B a a rn 's  s o lic ito rs  a p p a re n tly  cons idered  
m a t th e  dec is ion  o f  th is  c o u r t  in  Société des H ote ls  L e  
Rouquet P a ris -P la g e  v . C um m ings  (126 L .  T . R ep . 
*18  ; (1922) 1 K .  B . 451), in  w h ic h  a d e fe n d a n t 
successfu lly  p a id  a F re n c h  d e b t in  d e p rec ia ted  
fa n e s  w h ile  an  a c tio n  w as p e n d in g  in  E n g la n d  to  
Recover i t  in  s te r lin g  assessed a t  a  t im e  w hen  fra n cs  
had m o re  re la t iv e  va lu e , m ig h t  be o f  som e serv ice

to  th e m . T h e y  a c c o rd in g ly  a sce rta ine d  th a t  th e re  
w as a  p roceed ing  u n d e r C h ilea n  la w  b y  w h ic h  a 
pe rson o w in g  m ig h t  te n d e r to  th e  c re d ito r  th e  
“  va lu e  o r  th e  th in g  ow ed  ”  a n d  i f  th e  c re d ito r  w o u ld  
n o t  acce p t i t  m ig h t,  w i th  th e  s a n c tio n  o f  th e  
c o u rt,  d e p o s it th e  “  th in g  ow ed  ”  in  a b a n k , so th a t  
i t  w o u ld  be p a y m e n t to  th e  c re d ito r  o f  th e  th in g  
ow ed . B u t  (a r t .  1606) th e  d e b to r  m ig h t  w ith d ra w  
th e  d e p o s it be fo re  th e  c re d ito r  accep ted  i t ,  o r  
“  be fo re  th e  d e p o s it has been de c la red  b y  a ju d g 
m e n t res ju d ic a ta  ( f in a l ju d g m e n t) .”  O n th e  1 5 th  
J u n e , th e  re p re se n ta tive s  o f  th e  B a a rn  o ffe red  th e  
p la in t i f fs  th e  sum s th e y  c la im e d  in  th e  c u rre n c y  in  
w h ic h  th e y  w ere  in c u rre d , a n d  asked th e  p la in t i f fs  
“  to  send fo r  th e m .”  T h e  p la in t i f fs  d e c lin ed  and 
sa id  th e  m a t te r  m u s t be s e tt le d  in  L o n d o n .

T h e re u p o n  those  re p re se n tin g  th e  B a a rn  s ta r te d  
C h ilea n  proceed ings a p p a re n tly  in  J u n e  a n d  asked 
th e  ju d g e  “  t o  o rd e r th a t  th e  o ffe r o f  p a y m e n t b y  
d e liv e ry  as above  be m a de  fo r  a l l  le g a l pu rposes.”  
T h e  ju d g e  o rd e re d  “  L e t  th e  o ffe r be m a d e .”  T h e  
o ffe r w as a c c o rd in g ly  m a de  a n d  de c lin ed . T h e  
B a a rn  asked th e  ju d g e  t h a t  th e  d e liv e ry  o f  th e  sum  
s ta te d  to  th e  B a n k  o f  C h ile  be a u th o r ise d . T h e re 
u p o n  th e  ju d g e  on  th e  2 5 th  J u n e , “  a u th o r ise d  th e  
d e liv e ry  a n d  le t  n o tic e  be g iv e n  to  th e  B a n k  o f  
C h ile , in  whose possession th e  m o n e y  w i l l  re m a in , 
an d  le t  sum m ons be served u p o n  th e  c re d ito r  and  
th e  2 7 th  J u n e  is f ix e d  fo r  th e  d e p o s it.”  N o tic e  was 
a c c o rd in g ly  g ive n , a n d  th e  sum  p a id  in to  th e  B a n k  
o f  C h ile , a n d  n o t if ic a t io n  g iv e n  to  th e  p la in t i f fs  
a d v is in g  th e m  to  rece ive  th e  d e p o s it. T h is  th e  
p la in t i f fs  de c lin e d  to  do.

T h e  p la in t i f fs  th e n  to o k  a c tio n , a n d  in  J u ly  ra ised 
o b je c tio n  d e n y in g  ju r is d ic t io n , s ta t in g  th a t  “  th e  
m a t te r  was b e in g  v e n t i la te d  in  L o n d o n  ”  a n d  th a t  
“ th e  B a a rn  des ired  to  ta k e  a d va n ta g e  o f  th e  de
p re c ia t io n  w h ic h  has o ccu rre d  in  o u r  c u rre n c y , 
so as to  se tt le  fo r  a  m ise rab le  sum  losses w h ic h  w e 
su ffe red  a y e a r ago a n d  w h ic h  fo r  th e  m o s t p a r t  
w e h a d  to  p a y  th e n  in  th e  g o ld  c u rre n c y  w h ic h  was 
th e n  c u r re n t .”  T h e  p la in t i f fs  th e n  asked th e  
ju d g e  to  a cce p t th e ir  o p p o s it io n  to  th e  a fo resa id  
p a y m e n t b y  d e p o s it a n d  t o  decla re  h is  incom pete nce  
to  se tt le  th e  q u e s tio n  a t  issue as to  w h e th e r th e  
a m o u n t o ffe red  b y  th e  o th e r  side w as o r  was n o t 
s u ff ic ie n t to  d ischa rge  its  d e b t, because th is  case 
was be in g  v e n t i la te d  b y  th e  p a rtie s  be fo re  th e  
B r i t is h  co u rts . T h e  B a a rn  opposed, sa y in g , in te r  
a l ia , t h a t  “  i f  th e  p la in t i f fs  s t i l l  w ish e d  to  d iscuss th e  
su ff ic ie n cy  o f  th e  p a y m e n t m ade th e y  h a d  a s u it 
ab le  m eans o f  d o in g  so b y  b r in g in g  th e  necessary 
a c tio n  in  th e  o rd in a ry  c o u rts , w h ic h  are o f  w id e  
experience , w h ic h  is  th e  o n ly  lega l m e th o d  o f  d is 
cussing  th is  q u e s tio n .”  T h e  ju d g e ’s ju d g m e n t is 
“  H o ld in g  t h a t  i t  is  n o t  fo r  these p roceed ings to  
d e a l w i th  th e  re q u e s t m ade , i t  is  d e c la red  th e re  is 
no g ro u n d  fo r  th e  sam e w ith o u t  p re ju d ic e  to  a n y  
o th e r  r ig h ts  o f  th e  p la in t i f fs . ”  T h e re u p o n  th e  
p la in t i f fs  appea led , a n d  th e  C o u rt o f  A p p e a l, th e  
f in a l c o u r t  in  th is  m a tte r ,  b y  a m a jo r i t y  d ism issed 
th e  appea l. T h e  reasons o f  th e  m a jo r i t y  a re  n o t  
s ta te d  ; th e  d isse n tin g  ju d g e  appears to  ha ve  
th o u g h t th a t  th e  lo w e r c o u r t sh o u ld  ha ve  decided 
th e  p lace  o f  p a y m e n t. T h e  q u e s tio n  o f  su ff ic ie n cy  o f  
p a y m e n t is  n o t m e n tio n e d , an d  p ro b a b ly  th e  c o u r t 
ne ve r h e a rd  o f  th e  dec is ion  in  The V o ltu m o  case 
(su p .) o r  th e  L e  Touquet case (sup .)

I  a m  o f  o p in io n , h a v in g  cons idered  th e  evidence, 
t h a t  th e re  is no  f in a l dec is ion  b y  th e  C h ilea n  
c o u rts  t h a t  th e  p a y m e n t in  de p re c ia te d  pesos is 
s u ff ic ie n t w h ile  p roceed ings are p e n d in g  in  L o n d o n . 
T h e re  is no  such  express decis ion  ; th e  ju d g e  
appears to  assum e th a t  th e  q u e s tio n  can  s t i l l  be 
ra ise d  in  th e  o rd in a ry  C h ilea n  co u rts  a n d  reserves 
th e  r ig h t  o f  th e  p la in t i f fs  to  do  th is .  T h is , in  m y
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v ie w , is  s u ff ic ie n t to  decide  th e  case in  fa v o u r  o f  
th e  a p p e lla n ts .

B u t  I  sh o u ld  desire  to  say a w o rd  o r  tw o  as to  
o th e r  d if f ic u lt ie s  w h ic h  m a y  arise. I  ta k e  th e  
dec is ion  in  The V o ltu rn o  case (su p .) to  be th a t  
dam ages in  t o r t  a re  to  be assessed a t  th e  t im e  o f 
b reach  a n d  n o t  a t  th e  t im e  o f  th e  ju d g m e n t.

N o w  th e  dam age to  th e  B io  B io  w as done in  
th e  w a te rs  o f  E c u a d o r, a n d  re p a ir in g  i t  w o u ld  
in f l ic t  dam age o n  th e  ow ne rs , C h ilea n  su b je c ts  
d o m ic ile d  in  C h ile . I f  these ow ne rs  h a d  sued in  
C h ile , e ith e r  b y  successfu lly  s e rv in g  in  C h ile  th e  
ow ne rs  o f  th e  B a a rn  th e re  th ro u g h  th e ir  agents, 
o r  b y  a r re s tin g  th e  B a a rn  in  C h ile  i n  rem , i t  is  n o t 
c le a r th a t  th e  q u e s tio n  o f  d e p re c ia te d  pesos w o u ld  
ass is t th e  p la in t i f fs .  I  ta k e  i t  th a t  i f  a  t o r t  had  
been c o m m itte d  in  E n g la n d  be fore  E n g la n d  w e n t o ff  
th e  g o ld  s ta n d a rd  th e  p la in t i f fs  c o u ld  n o t say : “  W e 
in s is t, a fte r  E n g la n d  has gone o f f  th e  g o ld  s ta n d a rd  
a n d  th e  p o u n d  has d e p re c ia te d  in  in te rn a t io n a l 
p u rc h a s in g  po w e r, on  b e in g  p a id  th e  v a lu e  o f  th e  
go ld  s ta n d a rd  p o u n d  a t  th e  t im e  o f  th e  com m iss ion  
o f  th e  t o r t . ”  A  p o u n d  in  E n g la n d  is  a p o u n d  w h a t
e ve r i ts  in te rn a t io n a l va lu e . So, a cco rd in g  to  th e  
L e  Touquet case (sup .), “  th e  p la in t i f fs  w h o  w ere 
o w ed  18,035 fra n cs  p a y a b le  in  F ra n ce  m u s t be 
c o n te n t w i th  18,035 fra n cs  p a id  in  F ra n c e ,”  
th o u g h  th e  fra n c  h a d  d e p re c ia te d  in te rn a t io n a lly  
be tw een  1914, w hen  th e  d e b t w as in c u rre d , a n d  
1921 w hen  i t  w as p a id , a n d  th o u g h  th e re  w ere 
p roceed ings in  E n g la n d .

I  n o tice  th a t  P . O. L a w re n ce , J . ,  in  th e  case o f  
Re B r it is h  A m e r ic a n  C o n tin en ta l B a n k  L im ite d  ; 
E x  p a rte  C réd it G énéra l L iégeois  (127 L .  T . R e p . 284, 
a t  p . 287 ; (1922) 2 Ch. 589, a t  p . 596), w as o f  th e  
o p in io n  th a t  th is  c o u r t  in  th e  L e  Touquet case (su p .) 
h e ld  th e re  w as acco rd  a n d  s a tis fa c tio n  ; th e re  is 
c le a r ly  som e m is u n d e rs ta n d in g  here, as a l l  th e  
m e m bers  o f  th e  c o u r t  (B an kes , L .J . ,  m yse lf, a n d  
A tk in ,  L .J . ) ,  r ig h t ly  o r  w ro n g ly , h e ld  th e re  w as no  
acco rd  a n d  sa tis fa c tio n . I  ha ve  some d if f ic u lt y  
in  seeing h o w  a d o m ic ile d  C h ilean , s u ffe rin g  dam age 
m easured  in  C h ilea n  pesos, can re ly  o n  th e  
d e p re c ia tio n  o f  h is  ow n  c u rre n c y  b y  e le c tin g  to  
sue in  a c o u n try  w hose c u r re n c y  is n o t  s u b je c t 
to  such  d e p re c ia tio n .

T h e  d if f ic u lt y  m a y  be te s te d  b y  co n s id e rin g  an 
a c tio n  in  G e rm a n y  fo r  a  fo re ig n  t o r t  b ro u g h t to  
ju d g m e n t d u r in g  th e  p e r io d  w h e n  th e  G e rm an  
m a rk  h a d  becom e p ra c t ic a l ly  w o rth le ss , th o u g h  
i t  w as o f  v a lu e  w hen  th e  t o r t  w as c o m m itte d . I t  is 
n o t  necessary to  decide  th e  p o in t ,  as I  ha ve  h e ld  
th a t  th e re  w as here no  p a y m e n t b y  C h ilea n  la w , 
a n d  th e re fo re  th e  E n g lis h  p roceed ings c a n n o t be 
s ta ye d  ; b u t  I  m e n tio n  i t  because I  do  n o t  t h in k  
th a t  th e  re su lts  o f  th e  dec is ion  in  The V o ltu rn o  
case (su p .) ha ve  y e t  been th o ro u g h ly  e lu c id a te d .

I n  m y  o p in io n , th e  a p pea l m u s t be a llo w e d , 
a n d  th e  o rd e r appea led  fro m  se t aside , w i th  costs 
he re  a n d  be low .

Greer, L.J. —  T h e  p la in t i f fs  a re  a C h ilean  
c o m p a n y  w hose sh ip , th e  B io  B io ,  cam e in to  
c o llis io n  w i th  th e  B a a rn  ne a r G u a y a q u il, E cu a d o r, 
o n  th e  1 5 th  A u g ., 1931. T h e  d e fe n d a n ts  are a 
D u tc h  c o m p a n y  w h o  o w n  th e  la s t-n a m e d  vessel.

T h e  p la in t i f fs ,  f in d in g  th e  D u tc h  vessel w i th in  th e  
ju r is d ic t io n  o f  th e  A d m ir a l t y  D iv is io n , b y  w r i t  
d a te d  th e  2 5 th  J a n ., 1932, com m enced  a n  a c tio n  
i n  rem  a g a in s t th e  s tea m sh ip  B a a rn ,  s e rv in g  th e  
w r i t  in  th e  u su a l m a n n e r o n  th e  sh ip , th e n  in  th is  
c o u n try .  A p p e a ra n ce  w as e n te re d  in  due course 
o n  th e  3 rd  F e b ., 1932, an d  th e re a fte r , o n  th e  1 7 th  
F e b ., 1932, th e  s o lic ito rs  fo r  th e  p la in t i f fs  and  
d e fe n d a n ts  s igned an  u n d e rta k in g  u n d e r w h ic h  th e  
d e fe n d a n ts  a d m it te d  l ia b i l i t y  a n d  consented  to

th e  dam ages a n d  in te re s t due  to  th e  p la in t i f fs  
b e in g  re fe rre d  to  th e  re g is tra r  a n d  m e rch a n ts  fo r  
assessment. T h is  a d m iss ion  w as d u ly  f i le d  in  th e  
re g is try . T h e re u p o n  b y  O rd e r L I I . ,  r .  23, th e  sa id  
a g reem en t becam e a n  o rd e r o f  th e  c o u r t  a n d  had  
th e  sam e e ffe c t as i f  an  o rd e r h a d  been m a de  b y  
th e  ju d g e . I  t h in k  th is  m eans, a cco rd in g  to  th e  
p ra c tic e  o f  th e  c o u rt,  t h a t  i t  w as e q u iv a le n t to  an 
o rd e r re fe rr in g  th e  assessment o f  dam ages to  a 
re g is tra r , a n d  i f  he desired  th e  assistance o f  
m e rch a n ts , t o  th e  re g is tra r  a n d  m e rch a n ts , fo r  a 
re p o rt .  I t  w as n o t e q u iv a le n t t o  a ju d g m e n t fo r  
such dam ages as sh o u ld  be fo u n d  b y  th e  re g is tra r  
a n d  m e rch a n ts . I t  w as o n ly  an o rd e r fo r  re ference 
a n d  re p o rt ,  a n d  ju d g m e n t w o u ld  n o t  be d ra w n  u p  
a n d  w o u ld  n o t  be d a te d  u n t i l  a f te r  th e  re p o r t  had  
been m ade a n d  c o n firm e d  b y  th e  c o u rt.  I n  th is  
respec t th e  p ra c tic e  is e q u iv a le n t to  t h a t  w h ic h  
som etim es  p re v a ils  in  th e  K in g ’s B e n ch  D iv is io n , 
w here  an  o rd e r is  m a de  sen d in g  th e  case to  a 
re feree to  re p o r t ,  a n d  is  n o t e q u iv a le n t to  a  ju d g 
m e n t fo r  such sum  as m a y  be fo u n d  b y  a referee. 
I n  th e  la t te r  case th e  p ra c tic e  is  t h a t  th e  ju d g m e n t 
s h o u ld  be d a te d  a t  th e  t im e  w hen  th e  ju d g e  m ade 
th e  o rd e r o f  re fe rence, th e  a m o u n t b e in g  in se rte d  
a t  a  la te r  d a te . N o  d o u b t in  th is  case th e  l ia b i l i t y  
w o u ld  be m e rged  in to  a ju d g m e n t d e b t a t  th e  d a te  
o f  th e  ju d g m e n t,  b u t  in  th e  p re se n t case th e re  has 
been n o  ju d g m e n t, an d , th e re fo re , no  m erger. 
B a il w as g iv e n  b y  th e  d e fe n d a n ts  in  th e  sum  o f  
37501. o n  th e  1 8 th  M a rch , 1932, th e  p la in t i f fs  
h a v in g  f i le d  th e ir  p a r t ic u la rs  o f  c la im  o n  th e  
1 7 th  M a rc h , 1932.

B e fo re  a n y  re ference w as h e ld  an  a p p lic a tio n  
w as m a de  to  th e  ju d g e  to  d ism iss  th e  a c tio n  and  
d ischa rge  th e  b a il on  th e  g ro u n d  th a t  th e  de fend an ts  
h a d  p a id  th e  c la im . T h e  ju d g e  th e re u p o n  m ade 
th e  o rd e r o f  th e  2 5 th  N o v .,  1932, w h ic h  in  e ffec t 
de c la red  th a t  th e  ite m s  o f  th e  c la im  n u m b e re d  
7 to  14 c o u ld  n o  lo n g e r be cons ide red  b y  th e  
re g is tra r  in a sm u ch  as th e y  h a d  been p a id , a n d  th e  
re fe rence c o u ld  o n ly  p roceed w i th  re g a rd  to  th e  o th e r 
ite m s . T h e  g ro u n d s  on  w h ic h  th e  a p p lic a t io n  was 
m a de  w ere as fo llo w s  : T h e  ite m s  o f  th e  p la in t i f fs ’ 
c la im  fi le d  in  th e  a c tio n  con s is ted  o f  ite m s  o f  
a c tu a l expenses in c u r re d  b y  reason o f  th e  necessary 
re p a irs  to  th e ir  vessel, to g e th e r w i th  a c la im  fo r  
d e te n tio n  d u r in g  th e  p e r io d  o f  re p a ir . A l l  th e  
ite m s  o f  th e  c la im  w ere s ta te d  in  C h ilea n  do lla rs , 
ite m s  7 to  13 h a v in g  in  fa c t  been p a id  in  C hilean 
d o lla rs  a n d  i te m  14, h a v in g  been in c u r re d  d u r in g  
th e  t im e  lo s t  in  consequence o f  re p a irs , w as also 
s ta te d  in  C h ilea n  d o lla rs . I te m s  1 to  5 were 
in c u r re d  in  o th e r  cu rrenc ies , a n d  in  th e  p a rt ic u la rs  
w ere co n v e rte d  in to  C h ilea n  do lla rs , a n d  a ll th e  
ite m s  o f  th e  c la im  e xce p t som e s m a ll ite m s  o f  
expenses in  L o n d o n  w ere  th e n  c o n v e rte d  in to  
s te r lin g  a t  th e  ra te  o f  exchange p re v a il in g  a t  th e  
d a te  a t  w h ic h  th e y  w ere in c u rre d  b y  th e  p la in t if fs -  
I f  th e  p la in t i f fs  w ere r ig h t  in  p r in c ip le  in  th e ir  
c o n te n tio n  th a t  th e y  w ere e n t it le d  to  c la im  th e  
s te r lin g  e q u iv a le n t o f  th e ir  expenses a t  th e  ra te  o f  
exchange p re v a il in g  w hen  th e y  in c u r re d  th e  loss 
b y  p a y m e n t o f  those  expenses, th e  da tes  w h ich  
th e y  ha ve  ta k e n  fo r  th e  pu rposes o f  m a k in g  th e  
co n ve rs io n  in to  E n g lis h  m o n e y  w o u ld  in  a ll 
p r o b a b i l i t y  n o t  be q u es tione d . T h e  de fendan ts , 
ho w e ve r, sa id  t h a t  d u r in g  th e  p rogress o f  th e  
a c t io n  th e y  h a d  o ffe re d  to  p a y  to  th e  p la in t if fs  
th e  a m o u n t c la im e d  in  C h ilea n  d o lla rs , a n d  th e y  
h a d  p a id  t h a t  a m o u n t in to  a C h ilea n  b a n k  a t 
V a lp a ra is o  in to  w h ic h  th e y  w ere  a u th o r is e d  b y  the  
ju d g e  a t  V a lp a ra is o  to  p a y  i t ,  a n d  u n d e r c irc u m ' 
s tances w h ic h  u n d e r th e  la w  o f  C h ile  m a de  i t  a 
p a y m e n t to  th e  p la in t i f fs  to  th e  sam e e x te n t aS 
i t  w o u ld  ha ve  been i f  th e y  h a d  a c tu a lly  p a id  the
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m o n e y  to  th e  p la in t i f fs  a n d  th e  p la in t i f fs  h a d  
re ce ived  th e  m o n e y , b u t  w i th o u t  a n y  a g re e m e n t 
to  acce p t i t  in  s a tis fa c tio n . T h e y  re lie d  o n  th e  
a f f id a v it  o f  M . P e re ira  a n d  th e  a r tic le s  o f  th e  
code to  w h ic h  he re fe rre d  as e s ta b lis h in g  th e ir  c la im .

P a r. 5 o f  M . P e re ira ’s a f f id a v it  is  in  these w o rd s  : 
“  5. B y  o rd e r o f  th e  C o u r t m a de  o n  J u n e  2 8 th , 
1932, th e  sa id  d e p o s it w as d u ly  n o t if ie d  to  th e  
C o m p a n ia  Sud A m e r ic a n a  de V apo res  in  acco rdance 
w i th  a r t .  1602 o f  th e  sa id  code. S uch n o t if ic a t io n  
c o m p le te d  th e  p ro ce d u re  re q u ire d  b y  C h ilea n  la w  
to  e ffe c t a  v a l id  p a y m e n t b y  ‘ co n s ig n a tio n  ’ f ro m  
th e  R o y a l D u tc h  L in e  to  th e  C o m p a n ia  Sud 
A m e r ic a n a  de V a p o re s .”

H e  p o in ts  o u t  th a t  th e re  w as an  appea l b y  th e  
p la in t i f f s  a g a in s t th e  o rd e r o f  th e  ju d g e  on  th e  
g ro u n d  o f  w a n t o f  ju r is d ic t io n .  T h e  o rd e r o f  th e  
ju d g e  w as c o n firm e d  on  ap p e a l, a n d  in  p a r. 7 o f  h is  
a f f id a v it  th e  le a rn e d  d e p o n e n t says : “  T h e  sa id  
d e c is io n  o f  th e  C o u r t o f  A p p e a l is  f in a l a n d  th e re  is  
no fu r th e r  ap pea l, an d  th e  e ffe c t th e re o f is  t h a t  th e  
c o u r t  in  C h ile  has f in a l ly  de c id ed  t h a t  th e re  was 
ju r is d ic t io n  in  th e  c o u r t  t o  m a ke  th e  o rde rs  re fe rre d  
to  a u th o r is in g  p a y m e n t b y  ‘ c o n s ig n a tio n ,’ an d  th a t  
th e  C o m p a n ia  S ud A m e r ic a n a  de V apo res has been 
d u ly  p a id  in  acco rdance w i t h  th e  C h ile a n  la w .”  
T h e  d e fe n d a n ts  f i le d  an  a f f id a v it  in  answ er b y  M . 
H .  J .  V id e la , w h o  p o in ts  o u t  th a t  th e  d e c is io n  o f  
th e  C h ile a n  c o u r t  s ta tes  th a t  th e  d e p o s it is  w ith o u t  
P re ju d ice  to  a n y  o th e r r ig h ts  o f  th e  p la in t i f fs ,  an d  
th a t  th e re  is  no  d e c is io n  b y  th e  c o u r t  th a t  th e  a m o u n t 
is  s u ff ic ie n t. H e  a lso  p o in ts  o u t  t h a t  w here  th e  
p a y m e n t has n o t  been d e c la re d  e n ough  b y  ju d g m e n t 
o f  th e  c o u r t ,  th e  d e b to r  can  w ith d ra w  th e  d e p o s it. 
T h is  a f f id a v it  does n o t  d is p u te  th e  p ro p o s it io n  th a t  
th e  d e p o s it w hen  m ade is  a p a y m e n t. T h e  p a y m e n t 
does n o t  cease to  be a p a y m e n t because i t  tu rn s  
o u t t h a t  i t  is  n o t  en ough ; i t  s t i l l  re m a in s  a p a y 
m e n t th o u g h  i t  tu rn s  o u t  o n ly  to  be a p a y m e n t on 
a cco u n t. F u r th e r ,  i t  does n o t  seem to  m e t o  cease 
to  be a  p a y m e n t, because i f  he chooses th e  d e b to r 
m a k in g  th e  p a y m e n t m a y , i f  i t  is  n o t  accepted , 
un do  th e  tra n s a c tio n  a n d  g e t h is  m o n e y  b a ck . I  
t h in k  i t  w as e s ta b lish e d  b y  th e  a ff id a v its  t h a t  u n d e r 
th e  la w  o f  C h ile  a  p a y m e n t b y  “  c o n s ig n a tio n  ”  is 
th e  e q u iv a le n t o f  p a y m e n t to  th e  c re d ito r .

I n  m y  ju d g m e n t th e  re s u lt  o f  th e  ev ide nce  as to  
th e  e ffe c t o f  th e  p a y m e n t a c c o rd in g  to  th e  C h ilea n  
la w  is  th a t  i t  is  a  p a y m e n t to  th e  C h ile a n  co m p a n y  
o f  th e  n u m b e r o f  pesos p a id  in to  th e  C h ile a n  b a n k , 
o u t th e  de c is io n  o f  th e  C h ile a n  c o u r t  does n o t  a ffe c t 
th e  q u e s tio n  w h e th e r th e  p a y m e n t is  s u ff ic ie n t to  
e x t in g u is h  o r  s a t is fy  th e  d e b t, a n d  i t  has n o  b e a rin g  
on th e  q u e s tio n  w h a t va lu e  in  s te r lin g  th e  E n g lis h  
c o u r t in  w h ic h  th e  a c t io n  in  ra n  is  p e n d in g  sh o u ld  
a t t r ib u te  to  th e  p a y m e n t.

I t  w as succe ss fu lly  a rgued  b e fo re  L a n g to n , J . 
th a t  th e  p a y m e n t so m a de  was a  p a y m e n t in  f u l l  
° f  i te m s  n u m b e re d  7 to  14, a n d  he o rd e re d  t h a t  th e  
In fe ren ce  s h o u ld  be co n fin e d  to  th e  o th e r  ite m s . 
T h e  p a y m e n t w as in  fa c t  a  p a y m e n t in  excess o f  
th e  aggregate  a m o u n t o f  pesos s ta te d  in  th e  
P a rtic u la rs  o f  c la im , a n d  I  do  n o t  m y s e lf  u n d e r
s ta n d  w h y , i f  i t  w as a go od  p a y m e n t o f  ite m s  7 to  

i t  s h o u ld  n o t  be deem ed to  be a good p a y m e n t 
o t th e  w h o le , because i f  th e  p roceed ings  h a d  been 
ta k e n  in  V a lp a ra is o , w he re  th e  ow ners  o f  th e  B io  
m °  are d o m ic ile d , th e  l i a b i l i t y  fo r  a l l  th e  ite m s  
" o o ld  h a ve  h a d  to  be m e t b y  a  p a y m e n t in  C h ile a n  
cu rre n c y  ; b u t,  be th is  as i t  m a y , th e  q u e s tio n  w e 

uve to  d e te rm in e  is  w h e th e r a  p a y m e n t o f  th is  
m d  m a de  on  th e  2 8 th  Ju n e , 1932, in  C h ilea n  

c u rre n c y  can  be c re d ite d  to  th e  d e fend an ts  a g a in s t 
h e ir  1 ia b i l i t y  b y  s t r ik in g  o u t  o f  th e  c la im  th e  te rm s  

o l dam age in c u r re d  in  C h ile a n  c u r re n c y  a t  V a l
pa ra iso . I  ha ve  com e to  th e  co n c lu s io n  th a t  th e  
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le a rn e d  ju d g e ’ s ju d g m e n t o u g h t to  be reversed. 
T h e re  can  be no  d o u b t th a t  a  c la im  in  an  a c t io n  fo r  
dam ages fo r  c o ll is io n  is  a c la im  fo r  u n liq u id a te d  
dam ages, th e  d if fe re n t ite m s  b e in g  p u t  fo rw a rd  as 
ev ide nce  in  s u p p o rt o f  th e  a m o u n t t h a t  th e  c o u r t  is 
asked to  a w a rd . T h e  c la im  is  n o t  a c la im  fo r  each 
ite m  as a d e b t, b u t  one fo r  dam ages m easured  b y  
th e  expenses an d  losses in c u r re d  b y  th e  ow ne rs  o f  
th e  s h ip  b y  reason o f  th e  c o ll is io n . I  t h in k  th e  
de c is io n  o f  th e  H ouse  o f  L o rd s  in  The V o ltu rn o  
(su p .) show s th a t  th e  d u ty  o f  th e  c o u r t  is  to  
a sce rta in  th e  dam age su ffe red  b y  th e  p la in t i f fs ,  
w h e th e r a fo re ig n  c o m p a n y  o r  an  E n g lis h  c o m p a n y , 
in  s te r lin g , a n d  i f  th e  re ference h a d  been a llo w e d  
to  p roceed th e  re g is tra r  w o u ld  ha ve  h a d  t o  a sce rta in  
th e  a m o u n t o f  dam ages in  s te r lin g , a n d  in  d o in g  so 
he w o u ld  ha ve  been b o u n d  to  c o n v e rt th e  v a r io u s  
cu rrenc ie s  in to  s te r lin g  n o t  a t  th e  d a te  o f  h is  a w a rd , 
b u t  a t  th e  d a te  w hen  th e  expenses w ere  in c u rre d . 
I t  is  conceded th a t  i f  he d id  th is  he w o u ld  ha ve  
aw a rd e d  a sum , w h ic h  th e  ju d g e  in  due course w o u ld  
ha ve  c o n firm e d , in  excess o f  th e  va lu e  o f  th e  C h ile a n  
c u rre n c y  p a id  in  to  th e  V a lp a ra is o  b a n k  in  th e  
p roceed ings fo r  p a y m e n t b y  c o n s ig n a tio n . I n  m y  
ju d g m e n t, t re a t in g  w h a t has happened  in  C h ile  as 
a p a y m e n t o n  a cco u n t, i t  w i l l  be th e  d u ty  o f  th e  
re g is tra r  t o  c re d it  th a t  p a y m e n t b y  i t s  e q u iv a le n t 
va lu e  in  s te r lin g  a t  th e  ra te  o f  exchange p re v a il in g  
on  th e  d a te  w hen  th e  p a y m e n t w as f in a lly  a p p ro ve d  
b y  th e  C h ile a n  ju d g e . I  do  n o t  t h in k  t h a t  a fo re ig n  
d e b to r  can  g e t r id  o f  th e  l i a b i l i t y  t o  p a y  dam ages 
aw a rd e d  in  s te r lin g  in  an  E n g lis h  c o u r t  b y  a  p a y 
m e n t o f  a n y th in g  t h a t  is  n o t  in  fa c t  th e  e q u iv a le n t 
o f  t h a t  w h ic h  he is  aw a rd e d  b y  th e  E n g lis h  c o u rt. 
A ssu m in g  fo r  th e  sake o f  s im p l ic i t y  t h a t  a  c la im  is  
m ade in  a n  E n g lis h  c o u r t  fo r  dam ages fo r  t o r t  o r 
b reach  o f  c o n tra c t  h a p p e n in g  in  F ra n ce , say to  th e  
e x te n t o f  1000 fra n cs , a n d  th e  dam ages w ere  in c u rre d  
w h e n  th e  exchange w as 25 fra n cs  to  th e  £ , a 
ju d g m e n t in  acco rdance w i t h  th e  de c is io n  in  The  
V o ltt irn o  case (su p .) w o u ld  ne cessa rily  be fo r  4 0 i. 
P ro o f b y  th e  d e fe n d a n t t h a t  he h a d  p a id  to  th e  
p la in t i f f  in  F ra n ce  1000 fra n cs  a t  a t im e  w hen  th e y  
w ere  d e p re c ia te d  a n d  w ere  o n ly  w o r th  81. c o u ld  n o t 
be rega rd ed  b y  a n  E n g lis h  c o u r t as p a y m e n t in  
f u l l  o f  th e  dam ages p ro v e d  to  ha ve  been su s ta ined  
in  acco rdance w i th  th e  p r in c ip le s  la id  d o w n  b y  th e  
H ouse  o f  L o rd s  in  The V o ltu rn o  case (sup .). T h e  
de fe n d a n ts , ho w e ve r, re lie d  u p o n  th e  de c is io n  o f  
th e  C o u r t o f  A p p e a l in  th e  case o f  Société des H o te ls  
L e  Touquet P a ris -P la g e  v .  C um m ings (sup .). I t  is 
n o t,  in  m y  o p in io n , easy to  re co n c ile  th is  dec is ion  
w i th  th e  d e c is io n  o f  th e  H ouse  o f  L o rd s  in  The  
V o ltu rn o  case (sup .), b u t ,  h o w e ve r th is  m a y  be, i t  
is  o n ly  a d e c is io n  in  re la t io n  to  an  a c t io n  fo r  d e b t, 
a n d , in  m y  ju d g m e n t, is  n o t  b in d in g  on  th is  c o u r t,  
w here  th e  a c t io n  is , as i t  w as in  The V o ltu rn o  case 
(su p .), a n  a c t io n  fo r  u n liq u id a te d  dam ages. I f  
th e  dam ages c o n s is t in g  o f  expenses are  to  be ta k e n  
a t  th e  exchange v a lu e  a t  th e  t im e  th e y  w ere 
in c u r re d  i t  seems to  m e a sum  p a id  on  a c c o u n t o f  
these  dam ages m u s t be ta k e n  a t  i t s  exchange v a lu e  
a t  th e  d a te  o f  p a y m e n t.

I n  m y  ju d g m e n t, th e  o rd e r o f  L a n g to n , J .  s h o u ld  
be reve rsed , an d  th e  re fe rence to  th e  re g is tra r  a n d  
m e rch a n ts  a llo w e d  to  p roceed as to  th e  w h o le  o f  
th e  c la im . T h e  p la in t i f fs  s h o u ld  ha ve  th e  costs o f  
th is  a p pea l an d  o f  th e  sum m ons b e fo re  L a n g to n , J .

Romer, LJ.— T h e  case o f  th e  d e fe n d a n ts  on  th is  
appea l appears to  m e to  in v o lv e  th e  p ro p o s it io n  
t h a t  a t  th e  t im e  w hen  th e y  m a de  th e  d e p o s it o f  
m o n e y  in  C h ile  th e y  w ere  in d e b te d  to  th e  p la in t i f fs  
in  th e  sum  o f  76 ,000 pesos o r  th e re a b o u ts . T h is , 
ho w e ve r, is  a co m p le te  fa lla c y . T h e re  w as no  sum  
in  pesos o w in g  to  th e  d e fend an ts  b y  th e  p la in t i f fs
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a t  t h a t  o r  a n y  o th e r  m a te r ia l t im e , n o r h a ve  th e  
p la in t i f fs  e ve r c la im e d  t h a t  th e re  w as. T h e  
p o s it io n  o f  th e  p a rtie s  a t  th e  t im e  o f  th e  issue o f  
th e  w r i t  in  th is  a c tio n  w as as fo llo w s  : T h e  de
fe n d a n ts  h a d  caused dam age to  th e  p la in t i f fs ’ 
vessel in  c ircum stance s  th a t ,  a cco rd in g  to  E n g lis h  
la w , w o u ld  ap p e a r to  ha ve  c o n s titu te d  a  t o r t  on  
t h e ’ d e fe n d a n ts ’ p a r t  fo r  w h ic h  th e  p la in t i f fs  w ere 
e n t it le d  to  re co ve r dam ages in  th e  E n g lis h  C o u r t 
o f  A d m ira lty .  T h e  l ia b i l i t y  o f  th e  d e fe n d a n ts  
b e in g  es ta b lish e d  b y  dec is ion  o f  t h a t  c o u r t  o r  b y  
th e  a d m iss io n  o f  th e  d e fend an ts , a  re ference to  th e  
re g is tra r  w o u ld  n o rm a lly  be d ire c te d  to  d e te rm in e  
th e  a m o u n t o f  th e  dam age su s ta ined  b y  th e  p la in 
t i f fs ,  a n d  t h a t  a m o u n t w o u ld , o f  course, be expressed 
in  s te r lin g . A s  a  m a t te r  o f  fa c t ,  th e  d e fend an ts  
d id  a d m it  l ia b i l i t y .  B u t  such  a d m iss io n  co u ld  
o n ly  a m o u n t in  th e  c ircum s tance s  to  a n  a d m iss ion  
o f  th e ir  l ia b i l i t y  u n d e r E n g lis h  la w  a n d  o f  th e ir  
l ia b i l i t y  t o  p a y  in  s te r lin g  such a  sum  b y  w a y  o f  
dam ages as th e  re g is tra r  s h o u ld  d e te rm in e .

N o w  th e  p la in t i f fs  in  th e ir  s ta te m e n t o f  c la im  
h a d  se t o u t  p a r t ic u la rs  o f  th e  dam age a lleged  to  
ha ve  been su s ta in e d  b y  th e m , an d  in c lu d e d  in  
th o se  p a r t ic u la rs  w ere  c e r ta in  sum s o f  pesos sa id  
to  ha ve  been exp ende d  b y  th e m  in  a n d  a b o u t th e  
re p a ir in g  o f  th e ir  vessel a t  V a lp a ra is o  a n d  a n o th e r 
su m  o f  pesos in  re spec t o f  th e  d e te n tio n  o f  th e ir  
vessel w h ile  th e  re p a irs  w e re  b e in g  e ffec ted . These 
p a rt ic u la rs , ho w e ve r, m e an  no  m o re  th a n  th is , 
t h a t  th e  p la in t i f fs  h a d  su s ta in e d  a loss o f  so m a n y  
p o u n d s  s te r lin g  b y  reason o f  th e  fa c t  t h a t  th e y  
h a d  been o b lig e d  to  exp e n d  pesos u p o n  a n d  in  
c o n n e c tio n  w i th  th e  re p a irs , a n d  h a d  been d e p riv e d  
o f  th e  o p p o r tu n ity  o f  e a rn in g  pesos w h ile  th e  re pa irs  
w ere  b e in g  e ffec ted . T o  a sce rta in  h o w  m a n y  
p o u n d s  s te r lin g  h a d  been th u s  lo s t  th e  pesos w o u ld  
be  c o n v e rte d  in to  s te r lin g  a t  th e  ra te  o f  exchange 
p re v a il in g  a t  th e  t im e  w h e n  th e  pesos w ere p a id  
o r  lo s t,  as th e  case m a y  be.

T h is  in  m y  o p in io n , is th e  e ffe c t o f  th e  dec is ion  
o f  th e  H ouse  o f  L o rd s  in  th e  case o f  The V o liu rn o  
(su p  )■ F o r  th e  pesos w o u ld  be re g a rd e d  fo r  th is  
pu rpose  m e re ly  as a  c o m m o d ity , a n d  th e  dam age 
sus ta in e d  b y  th e  p la in t i f fs  w o u ld  be ta k e n  to  be 
th e  v a lu e  o f  t h a t  c o m m o d ity  in  s te r lin g  a t  th e  t im e  
w h e n  th e  p la in t i f fs  tra n s fe r re d  i t  t o  th e  re p a ire rs , 
o r  w e re  p re v e n te d  fro m  re c e iv in g  i t  b y  reason o f  
th e  vessel b e in g  la id  u p , as th e  case m ig h t  be. 
T h is  aspect o f  th e  m a t te r  is p a r t ic u la r ly  d e a lt 
w i th  in  th e  speech o f  L o rd  W re n b u ry . B u t  th e  
fa c t  t h a t  th e  p la in t i f fs  c la im e d  to  re cove r dam ages 
f ro m  th e  d e fe n d a n ts  because th e y  h a d  been co m 
p e lle d  b y  th e  d e fend an ts  to  e xp e n d  pesos, o r  h a d  
been p re v e n te d  b y  th e  d e fend an ts  f ro m  re c e iv in g  
pesos in  n o  sense a m o u n te d  to  a  c la im  b y  th e  
p la in t i f fs  to  be p a id  pesos b y  th e  de fe n d a n ts , n o r  
d id  th e  de fe n d a n ts , w hen  a d m it t in g  l ia b i l i t y  in  
th e  a c tio n , th e re b y  agree to  p a y , o r  a d m it  l ia b i l i t y  
t o  p a y  pesos to  th e  p la in t i f fs .  W h e th e r th e  
d e fe n d a n ts  c o u ld  h a ve  been success fu lly  sued fo r  
dam ages in  th e  c o u rts  o f  a n y  o th e r  c o u n try  I  do 
n o t  k n o w  W e  ha ve  h a d  n o  ev idence on  th a t  
Q uestion. L e a s t o f  a l l  ha ve  we h a d  a n y  ev idence 
¿8 to  w h e th e r th e y  c o u ld  ha ve  been success fu lly  
sued in  C h ile . I f  th e y  c o u ld  th e  p la in t i f fs  w o u ld  
n o  d o u b t ha ve  asked fo r  a n d  o b ta in e d  a ju d g m e n t 
fo r  dam ages expressed in  pesos. B u t  th e y  d id  
n o t  T h e y  e lec ted  to  b r in g  th e ir  o w n  a c tio n  in  
th is  c o u n try ,  a n d  I  c a n n o t u n d e rs ta n d  h o w  i t  can  
be supposed t h a t  th e  p la in t i f fs  in  th is  a c t io n  s o u g h t 
to  es ta b lish , o r  ha ve  b y  a d m iss io n  o r  o th e rw ise  
e s ta b lished , th e  l ia b i l i t y  o f  th e  d e fe n d a n ts  u n d e r 
C h ilea n  la w  to  p a y  th e m  a n y th in g  w ha tsoeve r. 
B u t  i f  th e y  d id  n o t,  h o w  ca n  th e  d e p o s it m a de  b y  
th e  d e fe n d a n ts  in  C h ile  o f  a  sum  o f  pesos a m o u n t in g

a t  th e  p re se n t ra te  o f  exchange to  v e ry  m u c h  less 
th a n  th e  p la in t i f fs ’ c la im  to  dam ages h a ve  sa tis fied  
t h a t  c la im  ? I t  is  sa id  o n  th e  p a r t  o f  th e  de
fe n d a n ts  t h a t  th e  c la im  has been sa tis fie d  b y  
reason o f  c e r ta in  a r tic le s  o f  th e  C iv i l  Code o f  C h ile , 
o f  w h ic h  tra n s la t io n s  w ere p ro v id e d  b y  M. P ere ira , 
w h o  m a de  a n  a f f id a v it  on  th e  d e fe n d a n ts ’ b e ha lf. 
I t  is , ho w e ve r, p la in  th a t  those  a r tic le s , a n d  th e  
a d d it io n a l A r t ic le  1606, o f  w h ic h  a  tra n s la t io n  has 
been p ro v id e d  b y  M . V id e la , a re  d e a lin g  w i th  cases 
w he re  th e  re la t io n  o f  d e b to r  a n d  c re d ito r  p re v a ils  
be tw een  th e  tw o  p a rtie s  to  th e  tra n s a c tio n  a cco rd in g  
to  th e  la w  o f  C h ile  a n d  can ha ve  n o  a p p lic a t io n  to  
such  a case as th e  p resen t, w here  n o  such re la tio n  
e x is ts  o r  is  c la im e d  to  e x is t. H a d  th e  d e fe n d a n ts ’ 
l ia b i l i t y  to  p a y  th e  p la in t i f fs  dam ages acco rd in g  
to  C h ilea n  la w  been es ta b lish e d  b y  a d m iss io n  o r 
o th e rw ise , i t  is  q u ite  co n ce ivab le  t h a t  th e  de p o s it 
m a de  in  C h ile  w o u ld  ha ve  sa tis fie d  th e  p la in t i f fs ’ 
c la im  to  dam ages in  t h a t  c o u n try  in  respect o f  th e  
m a tte rs  to  w h ic h  I  ha ve  re fe rre d , th o u g h  even as 
to  th is  th e re  is  n o  a g reem en t be tw een  M . P e re ira  
a n d  M . V id e la  in  v ie w  o f  th e  p ro v is io n s  o f  A r t .  1606. 
H a d  th a t  been done, th e  q u e s tio n  w h e th e r a fte r  
such d e p o s it th e  p la in t i f fs  c o u ld  ha ve  proceeded 
w ith  th e ir  a c tio n  in  th is  c o u n try  w o u ld  have 
deserved serious con s id e ra tio n .

I n  th e  c ircum stance s , h o w e ve r, th e  d e p o s it has 
n o t, in  m y  o p in io n , a n y  e ffe c t a t  a ll u p o n  th e  
p la in t i f fs ’ c la im  in  th is  a c tio n . I t  was con tend ed  
on  b e h a lf o f  th e  d e fend an ts  th a t  th is  con c lu s ion  
is in c o n s is te n t w i th  th e  dec is ion  o f  th is  c o u r t  in  
w h a t has been ca lle d  th e  L e  Touquet case. B u t  th is  
is  n o t  so. I n  th a t  case a d e fe n d a n t u n d e r a F re n ch  
c o n tra c t  w as lia b le  to  p a y  to  th e  p la in t i f fs  in  F ra n ce  
a c e r ta in  sum  in  fra ncs . D e fa u lt  in  p a y m e n t 
h a v in g  been m ade b y  th e  d e fe n d a n t, th e  p la in t i f fs  
sued h e r in  th e  c o u rts  o f  th is  c o u n try .  W h ile  th e  
a c tio n  w as p e n d in g  th e  d e fe n d a n t w e n t o v e r to  
F ra n ce  a n d  th e re  p a id  to  th e  p la in t i f fs  in  fra ncs  
th e  w h o le  a m o u n t o f  th e  d e b t. I t  was h e ld  th a t  
th e  d e b t b e in g  o r ig in a lly  a F re n c h  d e b t p a y a b le  in  
F ra n ce  in  F re n c h  c u rre n c y  h a d  n o t lo s t  th e  c h a ra c te r 
b y  reason o f  i ts  be in g  sued fo r  in  E n g la n d , an d  th a t  
a f te r  th e  p a y m e n t th e  p la in t i f fs  a c c o rd in g ly  w ere 
n o t  e n t it le d  to  re co ve r a n y th in g  m o re  in  th e  
E n g lis h  a c tio n  th a n  n o m in a l dam ages fo r  n o n 
p a y m e n t a t  th e  due  ra te  a n d  c e r ta in  costs, no 
in te re s t b e in g  p a y a b le  a cco rd in g  to  F re n c h  la w . 
T h e  w h o le  p o in t  o f  th e  case w as th a t  a  su m  in  
fra ncs  w as p a y a b le  in  F ra n ce  u n d e r a F re n c h  
c o n tra c t. I t  can  h a ve  no  re levance to  th e  p resen t 
case, w here  n o  sum  in  C h ilea n  c u r re n c y  is  due o r 
even c la im e d  b y  th e  p la in t i f fs  as be in g  due to  th e m  
fro m  th e  d e fend an ts .

I n  m y  o p in io n , th e  a p pea l o f  th e  p la in t i f fs  sho u ld  
be a llo w e d  w i th  costs. T h e  d e fe n d a n ts ’ appea l 
w as a b ando ned  b y  th e m , a n d  m u s t be d ism issed.

S o lic ito rs  fo r  th e  p la in t i f fs ,  In ce , Roscoe, W ilso n , 
a n d  Glover.

S o lic ito rs  fo r  th e  d e fend an ts , M id d le to n , L ew is , 
a n d  C larke .
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C .A .] Burnett Steamship Co . v . Joint Danube and Black Sea Shipping Agencies. [C.A.

F r id a y ,  J u ly  7 , 1933.

(Before Scrutton, Greer and Romer, L .J J .)

Burnett Steamship Company limited v. Joint 
Danube and Black Sea Shipping Agencies; (a)

C h a r te r -p a r ty  —  B e r th  c o n tra c t —  C o n s tru c tio n —  
L a y  d a y s— D e m u rra g e — “  T im e  lost w h ils t  
s tea m e r is  i n  lo a d in g  b e rth  ” — “  O w in g  to w o rk  
b e in g  im p o s s ib le  ”  —  “  T h ro u g h  r a i n  ”  —  
“  A m o u n t  o f  a c tu a l t im e  so lost ” — W o r k  
ren d e re d  im p o s s ib le  th ro u g h  r a i n — I n  f a c t ,  no  
cargo  a lo n g s id e  to lo a d — N o  lost t im e  i n  lo a d in g .

B y  a  c o n tra c t i n  the C h a m b e r  o f  S h ip p in g  D a n u b e  
berth  c o n tra c t f o r m ,  k n o w n  as  “  D a n c o n ,”  a 
s h ip  w a s  c h a rte re d  to c a l l a t  one o r  m o re  p lac e s  
o n  the  D a n u b e  f o r  a  com ple te  cargo  o f  g r a in .  
T h e  t im e  a v a ila b le  f o r  lo a d in g  w a s  f if te e n  
d a y s , th ir te e n  h o u rs . B y  c lause  4 : “  S h o u ld  
a n y  t im e  be lost w h ils t  s tea m e r is  i n  a  lo a d in g  
berth  o w in g  to w o rk  b e in g  im p o s s ib le  th ro u g h  
r a i n ,  sn o w  o r  s to rm , o r  b y  the s tea m e r b e in g  
o rd e re d  b y  the p o r t  a u th o r it ie s  to  ‘ b re a k  o u t o f  
berth  ’ to le t o th er vessels i n  o r  o u t, the a m o u n t  
o f  a c tu a l t im e  so lost d u r in g  w h ic h  i t  is  im 
p o ss ib le  to w o rk  o w in g  to r a i n ,  s now  o r s to rm , 
o r  by  ‘ b re a k in g  o u t o f  b e rth  ’ to be a d d e d  to 
the lo a d in g  t im e , b u t i n  n o  case s h a ll the 
a llo w a n c e  f o r  a n y  o r  a l l  o f  the fo re g o in g  c irc u m 
stances exceed, i n  the aggrega te , t im e  a m o u n tin g  
to th ree  d a y s ."

W h ils t  the s h ip  w a s  ly in g  i n  lo a d in g  berths a t  
trvo p la c e s  r e a d y  to rece ive  c a rg o , r a i n  o c c u rre d  
d u r in g  w o rk in g  h o u rs  to a n  e x te n t w h ic h  w o u ld  
m a k e  i t  im p o s s ib le  to w o rk  cargo  in to  the s h ip  
f o r  p e r io d s  a m o u n t in g , i n  a l l ,  to tw o d a y s . 
B u t  w h e n  such  r a i n  o c c u rre d  tho u g h  cargo  w a s  
a v a i la b le  i n  the  sense th a t the c h a rte re rs  c o u ld  
h ave  o b ta in e d  i t  f r o m  v a r io u s  s h ip p e rs , y e t in  
f a c t  the c h a rte re rs  h a d  n o t booked cargo  w ith  
the s h ip p e rs  a t  the p e r io d s  w h e n  the r a i n  
o c c u rre d  a n d  n o  cargo  w a s  a t  these p e r io d s  
a lo n g s id e  the s h ip . T h e  q u e s tio n  a t  is s u e  w a s  
w h e th e r the tw o  d a y s  w ere  to be a d d e d  to the  
lo a d in g  t im e .

H e ld  b y  G re e r a n d  R o m e r , L . J J .  (S c ru t to n , L . J .  
d is s e n tin g ) th a t o n  these fa c ts  the tw o  d a y s  w ere  
n o t lost “  o w in g  to w o rk  b e in g  im p o s s ib le  
th ro u g h  r a i n . ”  T h a t  t im e  w o u ld  h ave  been  
lost h a d  these r a in y  p e r io d s  been f in e .

P e r  S c ru tto n , L . J . ,  d is s e n tin g  : T h e  t im e  d u r in g  
w h ic h  i t  w a s  im p o s s ib le  to w o rk  o w in g  to r a i n  
w a s  a  d e f in it io n  o f  “  a c tu a l t im e  so lo s t ."  H a d  
the c h a rte re rs  h a d  cargo  a lo n g s id e , th ey  c o u ld  
n o t h ave  lo a d e d  i t  o w in g  to the r a i n .  T h e  tw o  
d a y s  s h o u ld  be a d d e d  to the lo a d in g  t im e .

D e c is io n  o f  M a c K in n o n ,  J .  a f f irm e d  b y  a  m a jo r i ty .

Appeal from a decision of MacKinnon, J . on an
award stated in the form of a special case by Mr.
P- C. L o h d e n , as u m p ire .

The owners of the steamship B urn hope  and the
charterers entered into a contract dated the 9th
April, 1931, w h ic h  in  th e  w o rd s  o f  M a c K in n o n , J .
wRs “  scarcely distinguishable from a charter-

la )  Reported bjr C. G. M o r a s , Esq., B arris ter-a t-Law .

p a r ty  ”  in  th e  C ham ber o f  S h ip p in g  D a n u b e  B e r th  
C o n tra c t fo rm  k n o w n  as “ D a n c o n .”  T h e  s team er 
was ch a rte re d  to  c a ll  a t  one o r  m o re  p laces on  th e  
D a n u b e  fo r  a  co m p le te  cargo  o f  g ra in . I t  b e in g  a 
b e r th  c h a rte r , th e  ch a rte re rs  d id  n o t  p r im a r i ly  
p ro v id e  th e  cargo , b u t  “  p u t  th e  vessel on  th e  b e r th  ”  
an d  th e re  m ade in d iv id u a l c o n tra c ts  w i th  sh ipp e rs . 
B y  th e  sa id  c o n tra c t  i t  w as p ro v id e d  th a t  th e  cargo  
sh o u ld  be lo a d e d  a t  th e  average ra te  o f  400 u n its  
p e r ru n n in g  d a y  (S undays a n d  n o n -w o rk in g  h o lid a y s  
exce p ted ). T h e  t im e  a v a ila b le  fo r  lo a d in g  u n d e r 
th is  p ro v is io n  depended u p o n  th e  c a p a c ity  o f  the  
s tea m er, a n d  in  th is  case w o rk e d  o u t  a t  f if te e n  days, 
th ir te e n  ho u rs . B y  a  p a ra g ra p h  o f  clause 4 : 
“  S h o u ld  a n y  t im e  be lo s t  w h i ls t  s team er is  in  a 
lo a d in g  b e rth  o w in g  to  w o rk  b e in g  im po ss ib le  th ro u g h  
ra in ,  snow , o r  s to rm , o r b y  th e  s tea m er b e in g  o rde re d  
b y  th e  p o r t  a u th o r it ie s  to  b re a k  o u t  o f  b e r th  to  le t  
o th e r  vessels in  o r  o u t,  th e  a m o u n t o f  a c tu a l t im e  so 
lo s t  d u r in g  w h ic h  i t  is  im p o ss ib le  to  w o rk , o w in g  to  
ra in ,  snow  o r  s to rm , o r  b y  4 b re a k in g  o u t o f  b e r th , ’ 
t o  be ad ded  to  th e  lo a d in g  t im e ,  b u t  in  no  case 
s h a ll th e  a llo w a n ce  fo r  a n y  o r  a l l  o f  th e  fo re g o in g  
c ircu m s ta n ce s  exceed, in  th e  aggregate , t im e  
a m o u n t in g  to  th re e  d a ys .”

T h e  s tea m sh ip  B urn hope  vo ya g e d  to  th e  D a n u b e  
a n d  lo ad ed  a t  th re e  p o rts . T h e  sh ipo w ne rs  c la im e d  
s ix -a n d -a -h a lf  da ys ’ d e m urrage  a t  301. a d a y , o r
1951., th e  ch a rte re rs  h a v in g  p a id  one d a y ’ s de
m u rra g e  o r  301. T h e  u m p ire  fo u n d  th a t ,  w h ile  th e  
vesse l w as ly in g  in  a lo a d in g  b e r th  a t  B ra i la  an d  
G a la tz  re a d y  to  rece ive  ca rgo , ra in  o ccu rre d  on  
c e r ta in  occasions d u r in g  w o rk in g  ho u rs  to  an  e x te n t 
w h ic h  w o u ld  m a ke  i t  im p o ss ib le  to  w o rk  cargo  in to  
th e  sh ip , a m o u n t in g  to  tw o  days in  a l l ; b u t he a lso 
fo u n d  th a t  w hen  such  ra in  o ccu rre d  th o u g h  cargo 
was a v a ila b le  in  th e  p o rts  in  th e  sense t h a t  th e  
ch a rte re rs  c o u ld  ha ve  o b ta in e d  such cargo  fro m  
v a r io u s  sh ipp e rs , y e t  in  fa c t  th e  ch a rte re rs  h a d  n o t 
bo o ke d  ca rgo  w i th  th e  sh ipp ers  a t  th e  p a r t ic u la r  
t im e s  w h e n  ra in  occu rre d , a n d  no  cargo  was th e n  
a longs ide  th e  sh ip .

T h e  q u e s tio n  a t  issue w as w h e th e r u n d e r clause 4 
o f  th e  c o n tra c t  th e  tw o  da ys  s h o u ld  be ad ded  to  
th e  lo a d in g  t im e  ( f if te e n  days, th ir te e n  h o u rs ). T h e  
u m p ire  h e ld  t h a t  tw o  da ys ’ t im e  w as lo s t  w h i ls t  th e  
s tea m er was in  a lo a d in g  b e r th  o w in g  to  w o rk  b e in g  
im p o ss ib le  th ro u g h  ra in .  M a c K in n o n , J .  reversed 
th is  d e c is io n , h o ld in g  t h a t  th e re  w as no  a m o u n t o f  
a c tu a l t im e  so lo s t,  as no  cargo  was a lon gs ide  a v a il
a b le  fo r  lo a d in g . T h e  c h a rte re rs  appea led .

S ir  R obert Aske  fo r  th e  cha rte re rs .

W . L .  M c N a ir  fo r  th e  sh ipow ners .

Scrutton, L.J.— T h is  case ra ises a s h o rt, but. 
d i f f ic u lt  q u e s tio n . A  v e ry  exp e rien ced  co m m e rc ia l 
a r b it r a to r ,  w h o  has p ro b a b ly  as m a n y  c h a rte r-  
p a r t y  cases as a n y  ju d g e  o n  th e  be nch , has^ dec ided  
one w a y , a n d  a v e ry  exp e rien ced  c o m m e rc ia l ju d g e  
has de c id ed  th e  o th e r  w a y , a n d  th e re  is  a  d iv is io n  
o f  o p in io n  in  th is  c o u rt.  I  ha ve  com e to  th e  c o n 
c lu s io n  t h a t  th e  a r b it r a to r  w as r ig h t ,  b u t  I  can 
q u ite  u n d e rs ta n d  th e  v ie w  ta k e n  b y  those  w h o  th in k  
th e  le a rn e d  ju d g e  w as r ig h t .

T h is  is  a  D a n u b e  b e r th  c h a rte r , w h ic h  m eans th a t  
th e  c h a rte re r is  n o t  th e  pe rson w h o  is  p ro v id in g  
th e  cargo  p r im a r i ly .  H e  is  g o in g , as i t  is  ca lle d , to  
p u t  th e  vesse l “  on  th e  b e r th  a n d  m a ke  in 
d iv id u a l c o n tra c ts  w i t h  sh ipp e rs  b y  w h ic h  he 
hopes to  f i l l  u p  th e  s h ip  a t  a s u b -c o n tra c t f re ig h t,  
w h ic h  w i l l  leave  h im  a p r o f i t  on  th e  c h a rte r  f re ig h t,  
a n d  i t  was in te n d e d  t h a t  th e  vessel s h o u ld  c a ll  a t  
tw o  o r  p o s s ib ly  th re e  p o r ts  on  th e  D a n u b e  ; i t  
w as g o in g  to  m o ve  a b o u t an d  p ic k  u p  i t s  s h ip p in g  
cargo  w he re  i t  c o u ld . O ne o f  th e  m o s t im p o r ta n t
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m a tte rs  fo r  w h ic h  p ro v is io n  has to  be m a de  is  th e  
le n g th  o f  t im e  a llo w e d  to  th e  c h a rte re r in  w h ic h  to  
do  th a t .  H e  is  e n t it le d  to  keep th e  s h ip  a t  th e  
lo a d in g  p laces fo r  a c e r ta in  a m o u n t o f  t im e  b y  
p a y in g  fre ig h t.  I f  he exceeds t h a t  t im e  he w i l l  
ha ve  to  p a y  de m u rra g e , a n d  th e re  are d if fe re n t 
k in d s  o f  p ro v is io n s  fo r  e s t im a tin g  h o w  lo n g  he m a y  
keep th e  s h ip  lo a d in g  be fo re  he pa ys  a n y  de m urrage . 
O ne v e ry  co m m o n  w a y  o f  d o in g  i t  is  b y  g iv in g  h im  a 
f ix e d  n u m b e r o f  da ys  to  lo a d . W h e n  he has th a t  
f ix e d  n u m b e r o f  days, u n d e r th e  o rd in a ry  p ro v is io n s  
he is  n o t  b o u n d  to  lo a d  o n  e v e ry  d a y  ; so lo n g  as he 
load s  in  th e  to t a l  n u m b e r o f  days, he need n o t  lo a d  
o n  one, tw o  o r  th re e  o f  th e  days. H e  is  u n d e r no 
o b lig a t io n  to  p u t  ca rgo  o n  b o a rd  o n  these in d iv id u a l 
da ys  so lo n g  as he load s  th e  s h ip  in  th e  spec ified  
n u m b e r o f  da ys  th a t  has been a llo t te d  to  h im . 
T h e re  m a y  be cases, a n d  V erg o ttis  v . W ill ia m  C ory  
an d  Son L im ite d  (17 A sp . M a r. L a w  Cas. 71 ; 135 
L .  T .  R e p . 2 5 4 ; (1926) 2 K .  B . 344) is  one w here  th e  
s h ip  has g o t to  go in to  a p a r t ic u la r  d o c k  u n d e r 
p a r t ic u la r  re g u la tio n s , a n d  these  re g u la tio n s  re q u ire  
th e  c h a rte re r to  h a ve  cargo  in  th e  d o c k  be fore  th e  
vessel is  a d m it te d  ; b u t  t h a t  is  q u ite  a d if fe re n t 
case fro m  th is .  T h e  c h a rte re r m a y  be. l ia b le  fo r  
dam ages th e re  fo r  h a v in g  c o n tra c te d  to  lo a d  th e  
s h ip  in  a  d o ck  a n d  n o t  h a v in g  th e  necessary cargo  
w h ic h  th e  d o c k  re g u la tio n s  re q u ire  be fore  th e  sh ip  
can  g e t in .  T h e re  is  n o th in g  o f t h a t  s o r t in  th is  case.

T h is  p a r t ic u la r  c o n tra c t  p ro v id e d  : “  C argo s h a ll 
be lo ad ed  a t  th e  ave rage ra te  o f  400 u n its  p e r 
ru n n in g  d a y .”  T h e  w o rd s  “  ave rage ra te  ”  show  
th a t  th e  c h a rte re r need n o t lo a d  400 to n s  o n  a n y  
p a r t ic u la r  d a y  ; so lo n g  as a t  th e  end o f  th e  spec ified  
n u m b e r o f  da ys  he has lo ad ed  h is  cargo  in to  th e  
sh ip , he has c o m p le te d  h is  c o n tra c t, a n d  he is  n o t 
l ia b le  because, fo r  e xa m p le , o n  M o n d a y , T u e sd a y  o r 
W ed n e sd a y  he d id  n o t  lo a d  a n y  cargo  a t  a l l ; and  
as he is  n o t  l ia b le  i f  on  a p a r t ic u la r  d a y  he does n o t 
lo a d  a n y  cargo , o b v io u s ly  he need n o t so fa r  as 
th e  c h a r te r -p a r ty  is  concerned  ha ve  a n y  cargo 
th e re  o n  th a t  p a r t ic u la r  d a y . H e  w i l l  n o t  b re a k  h is  
c o n tra c t  b y  h a v in g  no  cargo  th e re  on  t h a t  d a y ; 
b u t  he is  to  lo a d  th e  s h ip  a t  th e  ave rage ra te  o f  400 
u n its  p e r ru n n in g  d a y , a n d  th e  t im e  a v a ila b le  fo r  
lo a d in g  u n d e r t h a t  p ro v is io n  w i l l  depend  u p o n  th e  
size o f  th e  s h ip  ; in  th is  case th e  t im e  a v a ila b le  was 
fif te e n  days, th ir te e n  h o u rs— I  c a ll  i t  f if te e n  days fo r  
s im p l ic i ty — S undays a n d  n o n -w o rk in g  h o lid a y s  
exce p ted . I n  th e  course o f  th e  f if te e n  ru n n in g  days 
w h e n  y o u  com e to  a  S und ay , y o u  are n o t  t o  c o u n t 
i t ,  a n d  i f  y o u  com e to  a n o n -w o rk in g  h o lid a y , 
w h a te v e r t h a t  m a y  be, y o u  are  n o t  t o  c o u n t i t ,  
a n d  th e re  is  n o  q u e s tio n  th a t  i t  w o u ld  be n o  answ er 
to  say, y o u  m u s t c o u n t th e  S u n d a y  because th e re  
w as n o  ca rgo  a lon gs ide  on  th e  S u n d a y , o r  th e  n o n 
w o rk in g  h o lid a y  because th e re  w as n o  ca rgo  a lo n g 
s ide  o n  th e  n o n -w o rk in g  h o lid a y .

T h e n  th e re  com es a n o th e r c a lc u la t io n . W h a t 
p ro v is io n  w as m a de  a b o u t w e a th e r ? T h e  c h a rte re r 
w as to  ha ve  fif te e n  da ys  fo r  lo a d in g . S upp os ing  
i t  ra in e d  on  th e  f if te e n  days, w as he to  ha ve  fif te e n  
da ys  fo r  lo a d in g , o r  was he to  ha ve  a n y  m o re  ? 
T h a t  co n tin g e n c y  is  v e ry  fre q u e n t ly  d e a lt  w i th  b y  
a c lause  p ro v id in g  th a t  th e  c h a rte re r is  to  ha ve  so 
m a n y  “  w e a th e r w o rk in g  d a ys ,”  I n  th a t  case i t  is  
c le a r th a t  i t  w o u ld  be no  answ er fo r  th e  s h ip o w n e r 
to  sa y  : “  Y es, M o n d a y  w as n o t  a “  w e a th e r w o rk in g  
d a y ,”  b u t  y o u , th e  ch a rte re r, h a d  no  cargo a lon gs ide  
t h a t  d a y , a n d  so i t  m u s t be co u n te d  as a “  w e a th e r 
w o rk in g  d a y .”  T h e  s h ip o w n e r c a n n o t c o u n t a d a y  
on  w h ic h  i t  ra in s  th ro u g h o u t th e  d a y  as a “  w e a th e r 
w o rk in g  d a y ,”  because th e re  w as n o  ca rgo  a longs ide . 
T h a t  is  q u ite  c le a r, in  fa c t  counse l fo r  th e  s h ip 
ow ne rs  does n o t a t te m p t to  d is p u te  th e  p ro p o s it io n . 
T h e re  are o th e r  p ro v is io n s  in  c h a rte r -p a r t ie s  in

w h ic h  th e  ru n n in g  days a re  e x te n d e d  in  th e  o rd in a ry  
fo rm s  o f  c h a rte r  ; fo r  in s ta n ce , a l l  a lo n g  th e  P a c ific  
coast o f  S o u th  A m e r ic a  th e re  a re  p r a c t ic a l ly  no 
h a rb o u rs , a n d  cargo  is  ta k e n  fro m  shore to  s h ip  in  
lig h te rs , w here  th e re  is f re q u e n t ly  s u r f. I n  ch a rte r- 
p a rtie s  fo r  voyages to  t h a t  coast m a y  be fo u n d  th e  
p ro v is io n  th a t  “  s u r f  da ys  ”  do  n o t  co u n t, and  
“ s u r f  d a y s ”  g e n e ra lly  a re  c e r t if ie d  b y  th e  m a s te r 
o f  th e  p o r t .  I n  such  a case i t  w o u ld  be n o  answ er 
a g a in  fo r  th e  s h ip o w n e r to  say : O h, yes, y o u  say 
th is  is  a “  s u r f  d a y ,”  b u t  y o u  h a d  no  ca rgo  th e re , 
a n d  so y o u  c a n n o t c o u n t i t  as a “  s u r f  d a y .”  T h e  
answ er o f  th e  ch a rte re r, b o th  in  re g a rd  to  w e a th e r 
w o rk in g  da ys  a n d  to  s u r f  days w o u ld  be : “ I  am  
u n d e r no  o b lig a t io n  to  ha ve  cargo  th e re  e ve ry  
m in u te  o f  e ve ry  d a y  : I  do  n o t  b re a k  m y  c o n tra c t 
i f  on  a  p a r t ic u la r  d a y  I  ha ve  no  ca rgo  e ith e r  a lo n g 
s ide  o r  c o n tra c te d  fo r ,  so lo n g  as in  th e  spec ified  
p e r io d  o f  ru n n in g  da ys  I  lo a d  th e  sh ip . N o w  i t  m a y  
be t h a t  th e  c h a rte re r w i l l  lo a d  in  less th a n  th e  
t im e  in  w h ic h  he has c o n tra c te d  to  lo a d . T h en  
th e re  com es in  a de spa tch  clause fo r  a l l  t im e  saved 
in  lo a d in g  th e  s tea m er, a n d  th e  t im e  saved in  
lo a d in g  is  th a t  saved w h e n  th e  s h ip  can  g e t aw ay  
be fo re  th e  end o f  th e  p e r io d  w h ic h  u n d e r the  
c o n tra c t  th e  s h ip o w n e r has a llo w e d  th e  ch a rte re r 
w i th in  w h ic h  to  lo a d  th e  sh ip . I t  is  t im e  saved—  
less t im e  th a n  th e  c o n tra c t  t im e  fo r  lo a d in g .

I n  th is  c o n tra c t  th e re  is  a  p ro v is io n  w i th  re gard  
to  w e a th e r w h ic h  is  n o t  fo r  t im e  saved, b u t  fo r  
t im e  lo s t— th e  o p p o s ite  to  t im e  saved— w here  th e  
s h ip  is  k e p t lo n g e r th a n  th e  c o n tra c t  t im e  o w in g  
to  w e a th e r. T h e  clause  is  “  S h o u ld  a n y  t im e  be 
lo s t  w h i ls t  s team er is  in  a lo a d in g  b e r th  o w in g  to  
w o rk  b e in g  im p o ss ib le  th ro u g h  ra in , snow  o r  s to rm , 
o r  b y  s tea m er b e in g  o rde re d  b y  th e  p o r t  a u th o r it ie s  
to  ‘ b re a k  o u t o f  b e r th  ’ t o  le t  o th e r  vessels in  o r 
o u t, th e  a m o u n t o f  a c tu a l t im e  so lo s t  d u r in g  w h ic h  
i t  is  im p o ss ib le  to  w o rk ,  o w in g  to  ra in  snow  o r 
s to rm , o r  b y  ‘ b re a k in g  o u t o f  b e r th  ’ t o  be added 
to  th e  lo a d in g  t im e , ” — I  m u s t ta k e  th e  t im e  
d u r in g  w h ic h  i t  is  im p o ss ib le  to  w o rk  o w in g  to  ra in , 
snow  o r  s to rm  as a d e f in it io n  o f  “  a c tu a l t im e  so 
lo s t  ’ ’— th e  a c tu a l t im e  in  w h ic h  i t  is  im p o ss ib le  to  
w o rk , a n d  in  re spec t o f  w h ic h  th e re fo re  p a r t  o f  m y  
fif te e n  days is  o f  no  use, because i t  is  im p o ss ib le  to  
w o rk  in  i t ,  a n d  such t im e  is  to  be ad ded  to  th e  
ru n n in g  da ys  w h ic h  th e  c h a rte re r has fo r  lo a d in g  
o n  th e  a ss u m p tio n  th a t  he can  w o rk  on  th e m .

T h e  op p o s ite  v ie w  is  th is  : T h e  p ro p o s it io n  th a t  
sh o u ld  a n y  t im e  be lo s t  th e  a m o u n t o f  a c tu a l t im e  
so lo s t  is  to  be added  to  th e  lo a d in g  t im e ,  m eans 
th a t  th e  c h a rte re r m u s t show  th a t  th e  t im e  has been 
lo s t  because o f  th e  ra in ,  a n d  i f  he h a d  no  cargo 
a lon gs ide , th o u g h  he w as n o t b o u n d  to  ha ve  a n y  
cargo  a lon gs ide , a n d  th o u g h  i t  w as no  b reach  o f 
h is  c o n tra c t n o t  t o  ha ve  cargo  a lon gs ide , i f  he has 
no  cargo a lon gs ide  w h e n  th e  ra in  occu rs th e n  th e  
t im e  is  n o t  so lo s t ,  because he has n o  cargo  a lo n g 
s ide. Y e t  i f  he happen ed  to  ha ve  ca rgo  a longs ide , 
he c o u ld  n o t  ha ve  p u t  i t  on  b o a rd . N o w  I  do  n o t 
agree w i th  t h a t  c o n te n tio n . I  t h in k  th e  t im e  saved 
a n d  t im e  lo s t  b o th  re la te  to  th e  c o n tra c t  t im e  
w i th in  w h ic h  th e  c h a rte re r has to  lo a d  th e  sh ip- 
I t  is  assum ed th e re  a re  so m a n y  days w h ic h  th e  
c h a rte re r has in  w h ic h  to  lo a d  th e  s h ip  ; i f  he 
load s  in  less he  has saved th e  s h ip  t im e ,  b u t  i f  he 
occup ies  m o re  da ys  in  lo a d in g  th e  s h ip  he has lo s t 
th e  s h ip  t im e ,  a n d  i f  in  th e  ru n n in g  days th a t  th e  
c h a rte re r has w i th in  w h ic h  to  lo a d  th e  s h ip  th e re  
are so m a n y  da ys  on  w h ic h  he c a n n o t lo a d  th e  sh ip  
a n d  on  w h ic h  i t  is  im p o ss ib le  to  lo a d  th e  sh ip , 
because o f  ra in ,  those  days are to  be ad ded  to  th e  
days w h ic h  b y  c o n tra c t  he has w i th in  w h ic h  to  load  
th e  s h ip . T h a t  is  a s h o rt s ta te m e n t o f  th e  tw o  
p o in ts  o f  v ie w . T h e  u m p ire  has ta k e n  one v ie w ,
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a n d  th e  le a rn e d  ju d g e  has ta k e n  th e  o th e r. U s in g  
such  kno w le d g e  as I  ha ve  I  agree w i th  th e  u m p ire  ; 
a n d  I  be lie ve  m y  b ro th e rs  do  n o t.

Greer, L.J.— In  th is  ease I  agree w i th  th e  v ie w  
ta k e n  b y  M a c K in n o n , J .,  on  th e  fa c ts  s ta te d  b y  th e  
u m p ire  in  h is  a w a rd . T h e  case is  one o f  f i r s t  im 
press ion . I  c a n n o t g a th e r f ro m  th e  a u th o r it ie s  a n y  
g u id e  as to  w h a t c o n s tru c t io n  s h o u ld  be p u t  u p o n  
th is  c o n tra c t  e xce p t f ro m  th e  genera l p r in c ip le s  
th a t  a re  a lw a ys  a d o p te d  in  c o n s tru in g  co n tra c ts . 
I  agree w i th  m y  L o rd  t h a t  th is  is  a  c o n tra c t  to  
lo a d  in  a f ix e d  t im e . A  l i t t l e  a r ith m e t ic  is  re q u ire d  
to  f in d  o u t  th e  f ix e d  t im e ,  b u t  w hen  t h a t  has been 
c a lc u la te d  th e  f ix e d  t im e  is  fo u n d  to  be f if te e n  days, 
th ir te e n  h o u rs . T h e  c h a rte re r has g o t to  lo a d  th e  
s h ip  in  th a t  t im e  un less he can f in d  in  th e  te rm s  o f  
th e  c h a r te r -p a r ty  a n y  excuse fo r  n o t  lo a d in g  in  t h a t  
t im e , o r  a n y  p ro v is io n  th a t  th e  p e r io d  so ca lcu la te d  
has been e x te n d e d  b y  th e  te rm s  o f  th e  c h a rte r . 
T h e  q u e s tio n  arises u n d e r clause 4  o f  th e  c o n tra c t, 
w h ic h  is  in  these  te rm s  : “  S h o u ld  a n y  t im e  be lo s t 
w h i ls t  s tea m er is  in  a lo a d in g  b e r th  o w in g  to  w o rk  
be in g  im p o ss ib le  th ro u g h  ra in , snow  o r  s to rm , o r  b y  
s tea m er b e in g  o rde re d  b y  th e  p o r t  a u th o r it ie s  to  

b re a k  o u t  o f  b e r th  ’ t o  le t  o th e r  vessels in  o r  o u t, 
th e  a m o u n t o f  a c tu a l t im e  so lo s t  d u r in g  w h ic h  i t  is  
im p o ss ib le  to  w o rk , o w in g  t o  ra in , snow  o r  s to rm , 
o r  b y  * b re a k in g  o u t o f  b e r th  ’ t o  be added  to  th e  
lo a d in g  t im e ,  b u t  in  n o  case s h a ll th e  a llo w a n ce  
fo r  a n y  o r  a l l  o f  th e  fo re g o in g  c ircum stance s  exceed, 
in  th e  aggregate , t im e  a m o u n t in g  to  th re e  d a ys .”  
As 1 re a d  th e  a w a rd , i t  w as a f in d in g  th a t  i t  was 
n o t e s ta b lish e d  b y  th e  ev idence th a t  a n y  cargo was 
a v a ila b le  d u r in g  th e  ra in y  p e rio d s  ; i t  was n o t a 
oase o f  a  c o n tin u o u s  tw o  da ys ’ ra in ,  b u t  o f  ra in y  
P eriods h a p p e n in g  a t  tw o  d if fe re n t p laces a m o u n tin g , 
m  a l l ,  to  tw o  days. I  ask  m y s e lf  w h e th e r u n d e r 
those  c ircum stance s  i t  can be sa id  th a t  th e  ch a rte re r 
has b ro u g h t h im s e lf  w i th in  th e  w o rd s  o f  th e  c h a rte r-  
p a r ty  w h ic h  e n t i t le  h im  to  an  e x te n s io n  o f  t im e . 
1 th in k  those  w o rd s  m ean th is  : th e re  are tw o  
P ro p o s itio n s  th a t  th e  c h a rte re r has to  p ro v e  in  o rd e r 
to  e n t i t le  h im  to  t h a t  e x te n s io n  o f  t im e ,  a n d  i f  he 
m ils  to  p ro v e  e ith e r  o f  th e m  he fa i ls  to  e s ta b lish  
h is  r ig h t  to  an  e x te n s io n  o f  t im e .  H e  has to  p ro ve  
th a t  w o rk  becam e im p o ss ib le  th ro u g h  ra in ,  a n d  th a t  
,n  consequence o f  t h a t  he lo s t  t im e  in  lo a d in g  ; 
un less he p roves  b o th  those  c ircu m s ta n ce s  he does 
n ° t  b r in g  h im s e lf w i th in  th e  clause . H e  d id  p ro ve  
th a t  th e re  w ere ho u rs  o f  t im e ,  a m o u n t in g  in  a l l  
to  tw o  d a ys , in  w h ic h  w o rk  w as im p o ss ib le  th ro u g h  
m in , b u t  he d id  n o t  p ro v e  th a t  t h a t  re su lte d  in  a n y  
mss o f  t im e  b y  h im , because on  th e  fa c ts  as fo u n d  
he w as n o t th e re  re a d y  to  u t i l is e  th e  t im e , and  
th e re fo re , he c a n n o t say th a t  he has e s ta b lished  
th a t  i t  w as th e  im p o s s ib i l i ty  o f  lo a d in g  th a t  caused 
h im  to  lose th a t  t im e .

T h e  re s u lt  o f  th a t  is  th a t  i f  I  am  r ig h t  in  m y  
v ie w , w h ic h  I  h o ld  w i th  h e s ita t io n , as m y  L o rd  
takes a d if fe re n t v ie w , i t  fo llo w s  th a t  th e  ch a rte re r 
has n o t  e s ta b lish e d  a n y  r ig h t  u n d e r th is  ch a rte r-  
P h rty  to  an  e x te n s io n  o f  h is  days o f  lo a d in g , and  
th a t ,  th e re fo re , th e  le a rn e d  ju d g e  w as r ig h t ,  an d  
he u m p ire  w as w ro n g .

Romer, LJ.— I t  is  a l i t t l e  e m barrass ing  fo r  m e 
°  ha ve  to  cas t th e  d e c id in g  v o te  on  a q u e s tio n  o f  

C o n s tru c tio n  o f  a d o c u m e n t th a t  is  described  b y  
™ a cK in n o n , J . ,  as re a lly  a lm o s t in d is tin g u is h a b le  
J ° m  a c h a r te r -p a r ty ,  w h e n  S c ru tto n , L .J .  and  

reer, L .J . ,  ta k e  d ia m e tr ic a l ly  op p o s ite  v iew s  
P °n  t h a t  q u e s tio n . B u t  un less, a n d  I  ha ve  no 
eason to  suppose i t  is  so, d if fe re n t p r in c ip le s  o f  

n s tru c t io n  a p p ly  to  such  a d o c u m e n t f ro m  those  
a t  are a p p lie d  to  th e  c o n s tru c t io n  o f  a n y  o th e r

d o cu m e n t, I  confess t h a t  I  f in d  m y s e lf u n a b le  to  
d isag ree w i th  th e  v ie w  th a t  has been expressed b y  
M a c K in n o n , J . ,  a n d  b y  G reer, L .J .

T h e  q u e s tio n  is  re a lly  a v e ry  s h o rt one, a n d  i t  is 
t h is  : U p o n  th e  fa c ts  fo u n d  b y  th e  u m p ire , is  i t  
poss ib le  fo r  these ch a rte re rs  to  say th a t  th e  tw o  days 
to  w h ic h  th e  u m p ire  re fe rs  in  h is  a w a rd  w ere lo s t 
o w in g  to  w o rk  b e in g  im p o ss ib le  th ro u g h  ra in  ? 
T h e  te s t  o f  th e  q u e s tio n  is  th is  : W o u ld  th a t  t im e  
ha ve  been lo s t  i f  th e re  h a d  been n o  ra in  d u r in g  
those  tw o  da ys  ? T h e  answ er is  o b v io u s ly  th a t  
th e  t im e  w o u ld  ha ve  been lo s t  h a d  those  days been 
p e r fe c t ly  f in e , because a t  th e  t im e  th a t  th e  ra in  
w as g o in g  o n  th e re  was no  cargo w h ic h  c o u ld  be 
lo a d e d  in to  th e  vesse l. T h e  le a rn e d  u m p ire  has 
n o t  fo u n d  as w as suggested, I  t h in k ,  b y  counse l fo r  
th e  ch a rte re rs , t h a t  th e  ch a rte re rs  fa i le d  to  secure 
cargo a lon gs ide  th e  vesse l a t  those  t im e s  o w in g  to  
th e  ra in .  I  am  n o t  su rp rise d  th a t  th e re  is  no  such 
f in d in g , because i t  w o u ld  a m o u n t to  th is ,  th a t  th e  
c h a rte re rs  re fra in e d  f ro m  o rd e r in g  ca rgo  to  be 
p re se n t a longs ide  th e  vessel a t  these p a r t ic u la r  
tim e s , because th e y  fo resaw  th a t  a t  these p a r t ic u la r  
tim e s  i t  w o u ld  be ra in in g . I t  is  possib le , o f  course, 
th a t  th e y  a re  such  fin e  w e a th e r p ro p h e ts  as th a t ,  
th o u g h  I  d o u b t i t  ; i f  th e y  w ere , th e ir  p ro p e r p lace , 
I  th in k ,  w o u ld  be a t  th e  M e te o ro lo g ica l O ffice . 
B u t  in a sm u ch  as i t  appears to  be q u ite  p la in  on 
th e  fin d in g s  o f  fa c t ,  th a t  h a d  these tim e s  been fine  
in s te a d  o f  ra in y ,  th e  t im e  ta k e n  in  lo a d in g  th e  vessel 
w o u ld  h a ve  been e x a c t ly  th e  sam e, n e ith e r  m o re  n o r 
less, th e  c h a rte re rs  ha ve  fa ile d  to  e s ta b lish  th a t  
th e  t im e  w as lo s t  o w in g  to  ra in ,

F o r  these reasons I  t h in k  th e  de c is io n  o f  M a c
K in n o n , J . w as r ig h t ,  a n d  th is  appea l m u s t be 
dism issed.

A p p e a l dism issed.

S o lic ito rs  fo r  th e  c h a rte re rs , W . an d  W . Stocken.
S o lic ito rs  fo r  th e  sh ipow ners , B o tte re ll and  Hoche.

F r id a y ,  J u l y  2 1 , 1 9 33 .

(Before Scrutton, Greer, and Romer, L .J J .)

Ruby Steamship Corporation Limited v: Com
mercial Union Assurance Company, (a)

In s u ra n c e  (m a r in e )— C o n f lic t  o f  la w s— C a n a d ia n  
assu red  —  A m e r ic a n  b ro k e r  — - In s t ru c te d  i n  
U n ite d  S tates— T o  e ffect in s u ra n c e  i n  E n g la n d  
— R ig h t  o f  A m e r ic a n  b ro k e r to cance l p o lic y —  
O n  g ro u n d  o f  n o n -p a y m e n t o f  p re m iu m s —  
W ith o u t  assent o f  assu red— L a w  a p p lic a b le .

B y  E n g l is h  la w , a n  u n d e rw r ite r  a c kn o w le d g in g  
i n  a  p o lic y  o f  m a r in e  in s u ra n c e  th a t the assu red  
has p a id  the p re m iu m s , the p o lic y  c a n n o t be 
can ce lled  b y  the in s u ra n c e  b ro ke r o n  the g ro u n d  
th a t he has n o t rece ived  the p re m iu m s  f r o m  the  
a ssu red , w ith o u t  the a u th o r it y  o f  the assu red .

B u t  w here  a  C a n a d ia n  assu red  in s tru c ts  i n  the 
U n ite d  S ta tes  a n  A m e r ic a n  in s u ra n c e  b ro k e r  
to  e ffect a n  in s u ra n c e  i n  E n g la n d , w h ic h  he 
m u s t do th ro u g h  a n  E n g l is h  b ro ke r, the la w  
a p p lic a b le  o n  th is  q u e s tio n  o f  r ig h t  o f  ca n ce lla 
t io n  is  th a t o f  the c o u n try  w here  the re la t io n  o f  
p r in c ip a l  a n d  ag en t is  created— th a t o f  the  
U n ite d  S ta tes . I n  such  a  case, the E n g l is h  
b ro k e r, w h o  is  l ia b le  to  the E n g l is h  u n d e rw r ite r

(a) Reported b y  C. G. M o r a n  Esq.. B a f ri8 ter-a t-Law .
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C . A . ]  R u b y  S t e a m s h i p  C o r p . v . C o m m e r c i a l  U n i o n  A s s u r a n c e  C o . [C .A .

f o r  the p r e m iu m , c a n n o t sue the a s s u re d , b u t  
looks to the A m e r ic a n  b ro k e r, w h o , i n  tu r n ,  
looks to the a ss u re d  f o r  p a y m e n t.

D ic t u m  o f  L in d le y ,  L . J .  i n  Maspons v . M ild re d  
(1882,47 L .  T .  R e p . a t  p .  320 ; 9 Q . B .  D iv .  a t 
p .  539) fo llo w e d . S ee a lso  D ic e y 's  C o n flic t  
o f  L a w s , 5 th  e d it . ,  sect. 179.

H e ld ,  th a t the q u es tio n  i n  such  a  case w a s  one o f  
fo r e ig n  la w — h ere , th a t  o f  N e w  Y o r k  S ta te — a n d  
th e re fo re  o f  f a c t ;  the c o u rt a c c o rd in g ly  f o u n d  th a t  
the  A m e r ic a n  b ro k e r c o u ld  c an c e l such  a  p o lic y  o n  
the g r o u n d  th a t the a s s u re d  h a d  f a i le d  to s u p p ly  
h im  w ith  the p r e m iu m , w i th  the assent o f  the  
u n d e rw r ite r ,  b u t w ith o u t the assent o f  the  
a s s u re d  w h o  h a d  f a i le d  to p a y  the p r e m iu m .

A p p e a l  f ro m  a de c is io n  o f  R oche , J . T h e  p la in t i f fs  
— a N o v a  S co tia n  s h ip p in g  co m p a n y— c la im e d  p a y 
m e n t u n d e r c e r ta in  p o lic ie s  o f  m a rin e  insu rance  
ta k e n  o u t w i th  th e  d e fend an ts , E n g lis h  u n d e r
w r ite rs ,  in  M a y  a n d  S ept., 1919, on  th e  s tea m sh ip  
H u ro n a . These p o lic ie s  Messrs. Jo h nson  and  
H ig g in s , th e  p la in t i f fs ’ in su ra n ce  b ro ke rs , a N e w  
Y o rk  f irm , h a d  in  N o v ., 1919, p u rp o r te d  to  cance l 
w i th  th e  assent o f  th e  d e fe n d a n t u n d e rw r ite rs , on 
th e  g ro u n d  o f  th e  fa ilu re  b y  th e  p la in t i f fs  t o  p a y  
th e  p re m iu m s  due u n d e r these p o lic ie s . I n  N o v ., 
1919, Messrs. Joh nson  a n d  H ig g in s  h a d  ta k e n  o u t 
fre sh  p o lic ie s  on  th e  s tea m sh ip  H u ro n a  be fo re  th e  
t o ta l  loss o f  t h a t  vessel on  th e  2 6 th  N o v ., 1919, and  
p a y m e n t h a v in g  been m ade u n d e r th e  N o ve m b e r 
p o lic ie s , th e  p la in t i f fs  sha red  in  th e  d is t r ib u t io n  o f  
th e  proceeds. T h e  d e fend an ts  p lea ded  (a ) t h a t  th e  
M a y  an d  S ep tem ber p o lic ie s  w ere cance lled  b y  th e  
c a n c e lla tio n  o f  Messrs. Joh nson  a n d  H ig g in s ; 
(b) th a t  th e  p la in t i f fs  h a d  in  fa c t  them se lves 
a u th o r is e d  th e  ca n c e lla tio n  ; a n d  (c) t h a t  on  th e  
a s su m p tio n  th a t  th e  p la in t i f fs  ha d  n o t a u th o r ise d  
th e  c a n c e lla tio n  o f  these p o lic ie s , b y  s h a r in g  in  
th e  d is t r ib u t io n  u n d e r th e  N o ve m b e r p o lic ie s  th e  
p la in t i f fs  h a d  ra t if ie d  th e  ca n c e lla tio n  o f  th e  M a y  
a n d  S ep tem ber p o lic ie s , a n d  w ere n o w  estopped 
fro m  d e n y in g  th e  v a l id i t y  o f  th e  c a n ce lla tio n . 
R oche , J . agreed w i th  a l l  these c o n te n tio n s  and  
gave ju d g m e n t fo r  th e  de fe n d a n ts . T h e  fa c ts  are 
v e ry  f u l l y  se t o u t  in  th e  ju d g m e n t o f  S c ru tto n , L .J .

T h e  p la in t i f fs  appealed.
C hap pe ll, K .C . an d  C y r i l  M i l le r  fo r  th e  a p p e lla n ts . 

P orte r, K .C . a n d  D a v id  D avies  fo r  th e  respondents .

Scrutton, L.J.— T h is  is  an appea l f ro m  a ju d g 
m e n t o f  R oche , J . in  fa v o u r  o f  th e  de fend an ts . T h e  
a c t io n  is  b ro u g h t b y  th e  R u b y  S team sh ip  C or
p o ra t io n  L im ite d ,  a N o v a  S co tia n  c o m p a n y , he re 
in a f te r  c a lle d  “ R u b y ,”  a g a in s t th e  C o m m e rc ia l 
U n io n  A ssurance C om p any , w h o m  I  c a ll  th e  
E n g l is h  u n d e rw r ite rs . I t  is  b ro u g h t to  re cover 
u n d e r p o lic ie s  c a lle d  th e  “  M a y  ”  a n d  “  S ep tem ber ”  
p o lic ie s  a  t o ta l  loss o n  th e  s tea m er H u ro n a , w h ic h  
o ccu rre d  o n  th e  2 6 th  N o v ., 1919, a n d  is  a  te s t 
case fo r  c la im s  a g a in s t a  n u m b e r o f  E n g lis h  u n d e r
w r ite rs . T h e  m a in  defence is  th a t  R u b y  c a n n o t 
re cove r a g a in s t th e  u n d e rw r ite rs , as th e  M a y  a n d  
S ep tem ber p o lic ie s  w ere  can ce lle d  b y  Joh nson  and  
H ig g in s , th e  A m e r ica n  b ro ke rs  concerned in  
e ffe c tin g  th e  p o lic ie s , fo r  n o n -p a y m e n t o f  p re m iu m s  
b y  R u b y , a n d  th a t  th e  c a n c e lla tio n  w as e ith e r  w i th  
th e  express con sen t a n d  a u th o r it y  o f  R u b y , o r 
w i th in  th e  a u th o r it y  g iv e n  to  Jo h n so n  an d  H ig g in s  
b y  th e  la w  o f  N e w  Y o rk  S ta te , in  w h ic h  th e y  w ere 
e m p lo ye d . T h e re  are o th e r  p o in ts  : w h e th e r R u b y  
w as a p a r ty  fo r  w hose b e n e fit th e  p o lic y  was

e ffe c te d  ; a n d  w h e th e r R u b y  h a d  so ta k e n  b e n e fit 
u n d e r “  N o ve m b e r p o lic ie s ,”  sa id  to  be su b s titu te d  
fo r  th e  “ M a y ”  an d  “ S e p te m b e r”  p o lic ie s , th a t  
R u b y  c o u ld  n o t  n o w  c la im  u n d e r th e  la t te r  p o lic ie s .

T h e  case to  som e e x te n t tu rn s  o n  c o n f l ic t  o f 
ev ide nce , a n d  is  m ade m o re  d if f ic u lt  to  decide 
because th e  w r i t  was n o t  issued t i l l  N o v ., 1925, 
ju s t  be fo re  th e  S ta tu te  o f  L im ita t io n s  was a b o u t 
to  ta k e  e ffe c t, a n d  th e  case d id  n o t com e o n  fo r  
t r ia l  t i l l  th e  end  o f  1932, th ir te e n  years  a f te r  the  
m a te r ia l in c id e n ts  occu rred . M e a n w h ile , a t  least 
th re e  p roceed ings con nec te d  w i th  th e  case, w ith  
num ero us  appea ls, h a d  ta k e n  p la ce  in  th e  U n ite d  
S ta tes. I t  is  n o t  s u rp r is in g  th a t  th e  w itnesses were 
v e ry  u n c e rta in  an d  som etim es  e x tre m e ly  in a ccu ra te  
in  th e ir  re c o lle c tio n , a n d  som e o f  th e  m a te r ia l
d o cum en ts  w ere  n o t  fo r th c o m in g .

A n  E n g lis h  c o m p a n y , th e  C a irn  L in e , w ere in  
1919 re a d y  to  s e ll a s team er o f  th e irs  b u i l t  in  1892 
a n d  th e re fo re  tw e n ty -s e v e n  years o ld . T h e  s h ip p in g  
b o o m  a fte r  th e  W a r, w h ic h  u lt im a te ly  re su lte d  in  
h e a v y  losses to  m is g u id e d  specu la to rs , an d  to  a 
c ro p  o f  “  s c u t t l in g  ”  cases in  a tte m p ts  to  re tr ie v e  
such losses (an  in c id e n t w h ic h  is  fo r tu n a te ly  absent 
in  th is  case), le d  peop le  to  be re a d y  to  g iv e  th e  
r id ic u lo u s  p r ic e  o f  som e 150,0001. fo r  a tw e n ty -se ve n  
years  o ld  sh ip . W e  do  n o t  k n o w  th e  p r ic e  w h ic h  the  
C a irn  L in e  g o t fo r  th e ir  o ld  f r ie n d , b u t  w e do  kn o w  
th a t  in  A p r i l ,  1919, p a r t  o f  th a t  p r ic e , 1377,500, 
was s t i l l  u n p a id  a n d  secured b y  a f i r s t  m o rtga ge  
on  th e  s h ip . W e  do  n o t  k n o w  w ith  a n y  c e r ta in ty  
w ho  w as th e  o r ig in a l p u rchase r, as a  f i rm  o f  W illia m s  
S team sh ip  C om p any , re fe rre d  to  h e re a fte r as 
“  W ill ia m s  a n d  C o.,”  h a d  a p p a re n tly  a n u m b e r o f 
su b o rd in a te  s in g le -sh ip  com pan ies  h o p in g  to  b u y , 
a n d  h a d  n o t dec id ed  w h ic h  sh o u ld  be th e  u lt im a te  
fo r tu n a te  p u rch a se r o f  th e  H u ro n a . A p p a re n t ly  
a b o u t th e  2 0 th  A p r i l ,  1919, th e  H u ro n a  was reg is 
te re d  as a B r i t is h  sh ip  in  th e  nam e o f  B a rn e tt ,  a 
v ic e -p re s id e n t o f  th e  W ill ia m s  C om p any , a n d  th e  
W ill ia m s  C o m p a n y  c o u ld  c o n tro l i t s  fu tu re  d e s tin y . 
A b o u t th e  22 nd  A p r i l ,  1919, W ill ia m s  a n d  Co. 
in s tru c te d  Joh nson  a n d  H ig g in s , w e ll-k n o w n  
A m e ric a n  b ro ke rs , to  p ro cu re  E n g lis h  a n d  A m e rica n  
u n d e rw r it in g ,  a n d , a  ra te  o f  101. p e r cen t, on  h u ll  
b e in g  agreed, u n d e rw r it in g  a  s lip  s ta r te d  o n  the  
3 0 th  A p r i l ,  a n d  a la rg e  a m o u n t w as w r i t te n  in  
E n g la n d , th e  de fend an ts  b e in g  th e  le a d in g  un d e r
w r i te r ,  b y  th e  2 n d  M a y . A t  th is  t im e  R u b y  ha d  no 
in te re s t in  th e  vesse l.

I t  is  necessary here to  s ta te  th e  d iffe re n ce  betw een 
E n g lis h  a n d  A m e r ic a n  u n d e rw r it in g .  I n  E n g la n d  
b y  lo n g  p ra c tic e  th e  u n d e rw r ite r  acknow ledges in  
th e  p o lic y , o fte n  c o n tra ry  to  th e  fa c ts , th a t  the  
assured has p a id  h im  th e  p re m iu m , a n d  can no t 
th e re a fte r  c la im  fo r  i t  on  th e  assured. B u t  b y  
a n c ie n t f ic t io n  th e  u n d e rw r ite r  is  supposed to  have 
le n t  th e  p re m iu m  re ce ived  to  th e  b ro k e r, an d  can 
th e re fo re  re c la im  i t  f ro m  th e  b ro k e r as m o n e y  le n t. 
I f  th e  p re m iu m  is  fo r  a  y e a r ’ s in su rance , i t  j s 
f re q u e n t ly  b y  ag reem ent p a y a b le  b y  th e  b ro k e r i °  
q u a r te r ly  in s ta lm e n ts . I t  n a tu ra lly  fo llo w s  by 
E n g lis h  la w  th a t ,  th e  assured b e in g  supposed to  
ha ve  p a id  th e  p re m iu m , h is  c o n tra c t w i th  th e  u n d e r
w r i te r  c a n n o t be ca n ce lled  b y  th e  b ro k e r w ith o o  
th e  a u th o r it y  o f  th e  assured, o n  th e  g ro u n d  th a t 
he has n o t  re ce ive d  th e  p re m iu m  fro m  th e  assured- 
I t  w as so de c id ed  b y  th e  H ouse  o f  L o rd s  in  X eno  
v . W ickh a m  (1866, 2 M a r. L a w . Cas. (O .S .) 537 ; 
16 L .  T .  R e p . 800 ; L .  R e p . 2 H .  L .  296).

I n  th e  U n ite d  S tates th e  p o s it io n  is  d iffe re n t- 
I n  th e  case o f  an  A m e r ic a n  assured on  a p o lio  
u n d e rw r it te n  b y  a n  A m e r ic a n  u n d e rw r ite r , th ro u g i 
an  A m e r ic a n  b ro k e r, th e re  is  no  c o n tra c tu a  
l i a b i l i t y  o f  th e  b ro k e r to  th e  u n d e rw r ite r  to* 
p re m iu m  ; th e  la t te r  lo o ks  to  th e  assured. "
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b ro k e r has n o  fu r th e r  d u tie s  a f te r  he has eSected 
th e  p o lic y .  H e  c a n n o t th e re fo re  can ce l th e  p o lic y ,  
on th e  g ro u n d  th a t  th e  assured has n o t  p a id  th e  
u n d e rw r ite r  th e  p re m iu m  ; th a t  is  no  concern  o f  
th e  b ro k e r ’s.

B u t  a  d if fe re n t p o s it io n  arises w hen  an  A m e r ic a n  
assured in s tru c ts  in  th e  U n ite d  S ta tes  a n  A m e r ic a n  
b ro k e r to  e ffe c t a n  insu rance  in  E n g la n d . T h e  
A m e r ic a n  b ro k e r m u s t do  th is  th ro u g h  a n  E n g lis h  
b ro ke r, w h o  p resents th e  s lip  to  th e  E n g lis h  u n d e r
w r ite r .  A s th e  E n g lis h  b ro k e r is  l ia b le  to  th e  
u n d e rw r ite r  fo r  th e  p re m iu m , an d  c a n n o t sue th e  
assured, he n a tu ra lly  lo o ks  to  th e  A m e r ic a n  b ro k e r 
fo r  th e  p re m iu m , w h o  m u s t lo o k  in  tu r n  to  th e  
assured. I f  th e  assured, in  th e  case o f  a p re m iu m  
p a ya b le  b y  in s ta lm e n ts , does n o t p a y  th e  e a r ly  
in s ta lm e n ts , th e  A m e r ic a n  b ro k e r, o f  course, 
desires to  re lie ve  h im s e lf  o f  l i a b i l i t y  fo r  th e  la te r  
in s ta lm e n ts , a n d , i f  th e  u n d e rw r ite r  w i l l  consent, 
to  cance l th e  p o lic y  w ith o u t  th e  assured ’ s consent 
and  so fre e  h im s e lf f ro m  fu r th e r  l i a b i l i t y  fo r  
p re m iu m s .

T h e  e m p lo y m e n t o f  th e  A m e r ic a n  b ro k e r is  in  
th e  U n ite d  S ta tes to  d o  an  a c t th e re  w h ic h  w i l l  
re s u lt in  th e  u n d e rw r it in g  o f  a p o lic y  in  E n g la n d . 
T h e  q u es tions  th e n  a rise  : (1 ) W h a t  la w  is  a p p lic 
ab le  to  th e  e m p lo y m e n t as be tw een  b ro k e r a n d  
e m p lo y e r ? (2 ) W h e n  th e  re le v a n t la w  is  ascer
ta in e d , w h a t are i t s  p ro v is io n s  as to  th e  p o w e r o f  
th e  b ro k e r, w i th  th e  con sen t o f  th e  u n d e rw r ite r ,  to  
cancel th e  p o lic y  w ith o u t  th e  consen t o f  th e  
assured a n d  so escape fu r th e r  l i a b i l i t y  f ro m  
P rem ium s ?

A s t o  th e  re le v a n t la w , I  fo l lo w  a n d  agree w i th  
th e  d ic tu m  o f  L in d le y ,  L .J . ,  d e liv e r in g  th e  ju d g 
m e n t o f  th e  C o u rt o f  A p p e a l in  M a sp o n s  v .  M ild re d  
(1882, 47 L .  T .  R ep . a t  p . 320 ; 9 Q . B . D iv .  a t  
P- 539), th a t  in  co n s id e rin g  th e  n a tu re  a n d  e x te n t 
° f  th e  a u th o r it y  g iv e n  b y  a S pan ish  p r in c ip a l t o  a 
S pan ish  a g e n t in  S pain  (C uba) th e  S pan ish  la w  is  
to  be ta k e n  in to  a cco u n t. T h is  p r in c ip le  was s ta te d  
b y  P ro fesso r D ic e y  in  h is  second e d it io n  o f  th e  
C o n flic t o f  L a w s— I  a m  re a d in g  fro m  sect. 179 
•n th e  f i f t h  e d it io n , i t  is  u n d e r a n o th e r ru le  in  th s  
second e d it io n — “  T h e  a g en t’ s a u th o r it y  as be tw een 
h im s e lf a n d  h is  p r in c ip a l,  is  go ve rne d  b y  th e  la w  
w i t h  re fe rence to  w h ic h  th e  agency is  c o n s titu te d , 
w h ic h  is  in  genera l th e  la w  o f  th e  c o u n try  w here  th e  
re la tio n  o f  p r in c ip a l a n d  a g e n t is  c re a te d ,”  an d  th is  
ru le  has been c o n tin u e d  un changed  b y  la te r  e d ito rs , 
r o  f in d  th e  a u th o r it y  as be tw een  Jo h nson  a n d  
H ig g in s , b ro ke rs , a n d  th e ir  p r in c ip a ls , W ill ia m s  and  
Co. a n d  (o r) R u b y , I  th e re fo re  lo o k  to  th e  la w  o f  th e  
S ta te  o f  N e w  Y o rk ,  w he re  th e  e m p lo y m e n t to o k  
Place.

I t  is  f i r s t  necessary to  s ta te  th e  fa c ts . B e tw ee n  
J-be 22 n d  A p r i l  a n d  th e  3 0 th  A p r i l  in s tru c t io n s  w ere 
be ing  g iv e n  to  Jo h n so n  a n d  H ig g in s  in  N e w  Y o rk  
b y  th e  th e n  ow ners  o f  th e  H u ro n a  to  e ffe c t in su rance  
m  E n g la n d  on  h u ll  t o  th e  e x te n t o f  47,4221. a n d  on 
d isbu rsem en ts  a n d  e xp ec ted  ea rn ings to  th e  e x te n t 
?r 28,8661. I t  is  n o t  c le a r e x a c t ly  w h o  gave these 
in s tru c tio n s , p ro b a b ly  som e re p re se n ta tive  o f  
.y 'iU iam s a n d  Co., w h o  a t  th a t  t im e  w ere  m a n a g in g  
rbe vessel u n d e r th e  a u th o r it y  o f  B a rn e tt ,  th e  
re g is te re d  o w n e r, a n d  a p p a re n tly  on  b e h a lf o f  a 
p ° v a S co tia n  C om p any , th e  C o n vo y  S team sh ip  
~ °m p a n y , w h o  w ere e xp ec ted  to  be ow ners . R u b y  
bnd a t  th is  t im e  no  in te re s t in  th e  H u ro n a ,  and  on 
be 2 n d  M a y  th e  in te re s te d  p a rtie s  w ere C a irn  L in e , 

m ortgagees, a n d  (o r) W ill ia m s  a n d  Co., as m a y  
appear, b i l l  fo r  p re m iu m s  to  W ill ia m s  an d  Co. 
U n th e  5 th  M a y , R u b y  becam e in te re s te d  u n d e r an 
ag reem ent o f  th a t  d a te . T h e y  w ere  to  b u y  fro m  

u rn e tt,  re g is te re d  o w ne r, fo r  a  pu rchase  p r ic e  o f  
'' '8 1 ,5 5 0 , p a ya b le  as to  $25,000 b y  a d e p o s it o f

$25,000, th e  source o f  w h ic h  is  n o t c e r ta in , a n d  as to  
$225,000 o u t o f  th e  fre ig h ts  o f  th e  f i r s t  voyage 
th e n  a b o u t to  com m ence , secured b y  a p ro m ise  to  
p a y  o f  R ic h a rd s  a n d  Co., w h o  w ere to  m anage th e  
vessel u n t i l  th e  la s t  in s ta lm e n t b u t  one h a d  been 
p a id . T h e  second in s ta lm e n t was fo r  $273,750, 
p a ya b le  w i th  in te re s t o n  th e  2 3 rd  A u g ., 1919, and  
th e  la s t  in s ta lm e n t fo r  $257,000, w i th  in te re s t p a y 
a b le  o n  th e  2 3 rd  O c t., 1919. E a ch  o f  these in s ta l
m e n ts  w as to  s a t is fy  h a lf  o f  th e  sum  due on  m o r t-  
ga te  to  th e  C a irn  l in e ,  an d  th e  ba lance to  go to  
d e fra y  th e  pu rchase  p r ic e  to  B a rn e tt .  F o r  th e  la s t 
tw o  in s ta lm e n ts , $530,000 in  a l l ,  th e  v e n d o r h a d  a 
second m o rtg a g e . T h e  la s t  tw o  in s ta lm e n ts  w ere 
secured b y  no tes  fro m  R u b y , in  fa c t ,  s p l i t  u p  to  
co ve r re s p e c tiv e ly  th e  C a irn  L in e  in s ta lm e n t, th e  
v e n d o r’s in s ta lm e n t, a n d  in te re s t. T h e  agree
m e n t th e n  co n ta in e d  clause 8 : “  T h e  pu rchase r 
agrees th a t  th e  v e n d o r s h a ll keep th e  vessel in su re d  
fo r  th e  b e n e fit o f  th e  C a irn  L in e  o f  S team ships 
L im ite d ,  th e  v e n d o r an d  th e  p u rchase r, as th e ir  
in te re s t m a y  ap pear, fo r  a p e r io d  o f  one ye a r and  
u n t i l  th e  f u l l  pu rchase p r ic e  is  p a id , b y  f u l l  m a rin e  
insu rance  a n d  p ro te c t io n  a n d  in d e m n ity  insu rance , 
a n d , i f  re q u ire d  b y  C a irn  L in e  o f  S team ships L im ite d ,  
w a r  r is k  in su rance , loss, i f  a n y , p a y a b le  to  th e  C a irn  
L in e  o f  S team sh ips  L im ite d  o r  th e  ve n d o r, as th e ir  
in te re s t m a y  ap pear, a n d  th e  pu rchase r s h a ll p a y  
a l l  p re m iu m s  th e re o n , a n d  i f  such p re m iu m s  are n o t 
so p a id , th e  a m o u n t th e re o f s h a ll a lso be secured 
b y  th e  second m o rtg a g e  above re fe rre d  to . ”

I t  w i l l  be seen th a t  th e  v e n d o r was to  keep th e  
vessel in s u re d  fo r  th e  b e n e fit o f  th e  C a irn  L in e , 
th e  v e n d o r a n d  th e  pu rchase r, as th e ir  in te re s t m a y  
appear, b y  “  f u l l  m a r in e  in su ra n ce ,”  b u t  th a t  th e  
loss, i f  a n y , w as p a y a b le  to  th e  C a irn  L in e  o r  th e  
v e n d o r as th e ir  in te re s t m a y  appear, a n d  th e  
pu rchase r was to  p a y  a l l  p re m iu m s  th e re o n . On 
th e  1 4 th  M a y , Jo h n so n  a n d  H ig g in s  re p o rt to  
W ill ia m s  a n d  Co. th a t  on  th e ir  in s tru c t io n s  th e  
a m o u n t in s u re d  has been increased b y  som e 61001., 
th is  a d d it io n  w i th  loss p a ya b le  to  W ill ia m s  a n d  Co., 
a n d  th a t  th e  to ta l  a m o u n t in su re d  is  $530,000. 
T h is , i t  w i l l  be n o te d , is  th e  a m o u n t o f  th e  la s t tw o  
in s ta lm e n ts  o f  p r ic e  fo r  w h ic h  th e  v e n d o r ha d  a 
second m o rtg a g e . T h e  e a r lie r  a m o u n t w as p a ya b le , 
as to  th e  E n g lis h  p o lic ie s  on  h u l l  a n d  d isbu rsem ents , 
to  th e  C a irn  L in e , as to  th e  A m e r ic a n  p o lic ie s  to  
B a rn e t t  a n d  (o r) W ill ia m s  a n d  Co. T h e  p o lic ie s  
so fa r  are  spoken o f  as “  th e  M a y  p o lic ie s .”

R u b y  g o t some in fo rm a t io n  as to  th is ,  a n d  n o t 
u n n a tu ra lly  th o u g h t th e ir  in te re s ts  w ere n o t f u l l y  
cove red . R u b y  th e re fo re  to o k  o u t , th ro u g h  a n o th e r 
b ro k e r, P .P . I .  p o lic ie s . Jo h nson  a n d  H ig g in s  
p o in te d  o u t  to  th e m  th a t  th e y  ra n  th e  r is k  o f  
in v a lid a t in g  rh e  M a y  p o lic ie s  b y  th is  assurance, 
a n d  R u b y  th e re u p o n  tra n s fo rm e d  th is  insu rance  
in to  an  a d d it io n a l in su rance  th ro u g h  Joh nson  and 
H ig g in s , k n o w n  as “ th e  S ep tem ber p o lic y .”  
A c c o rd in g  to  B e cke r’ s ev idence , th e  S eptem ber 
p o lic ie s  w ere o n ly  p lace d  b y  Joh nson  a n d  H ig g in s  
a f te r  a n  a rra n g e m e n t w i th  B e r ry  th a t  Jo h nson  and 
H ig g in s  m ig h t  cance l th e  po lic ie s , i f  p re m iu m s  
w ere n o t p a id  on  th e  due da te .

T h e  p o s it io n  as to  p re m iu m s  was th e n  as fo llo w s . 
O n th e  M a y  p o lic ie s  : Joh nson  a n d  H ig g in s  were 
l ia b le  to  p a y  to  W i l l is  a n d  F a b e r som e $9000 
q u a r te r ly  on  th e  1 2 th  M a y , th e  1 2 th  A u g ., th e  
1 2 th  N o v ., 1919, a n d  th e  1 2 th  F e b ., 1920. O n th e  
S ep tem ber p o l i c y : Joh nson  a n d  H ig g in s  w ere 
l ia b le  to  p a y  to  W i l l is  an d  F a b e r on  a b ro ke n  p e rio d  
fro m  th e  1 0 th  S ept, t o  th e  1 2 th  N o v ., 1919, 
$2686, a n d  tw o  in s ta lm e n ts  o f  $3959 on  th e  
1 2 th  N o v ., 1919, a n d  th e  1 2 th  F e b ., 1920. T h e  
p re m iu m s  o n  M a y  p o lic ie s  w ere due on  orders 
p lace d  b y  W ill ia m s  a n d  Co., an d  R u b y  ha d  agreed
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w ith  W ill ia m s  a n d  Co. to  p a y  th e m . T h e  p re m iu m s  
o n  th e  S ep tem ber p o lic y  w ere due on  o rde rs  p lace d  
b y  R u b y . I n  fa c t ,  on  th e  M a y  p o lic ie s  th e  A p r i l  
p re m iu m s  w ere  n o t  p a id  to  Jo h n so n  a n d  H ig g in s , 
w hen  due, b y  a n y b o d y  ; th e  A u g u s t p re m iu m s  w ere 
n o t  p a id . O n th e  S ep tem ber p o lic y  th e  S eptem ber 
in s ta lm e n t w as n o t  p a id  b y  R u b y . W h e n  th e  
A u g u s t in s ta lm e n t o f  pu rchase  p r ic e  w as due, 
R u b y  o n ly  p a id  th e  b i l ls  necessary to  p ro v id e  th e  
f i r s t  C a irn  in s ta lm e n t, a n d  d id  n o t  p a y  th e  b i l ls  
c o v e rin g  th e  re s t o f  th e  p a y m e n t due to  W ill ia m s  
a n d  Co. A s Jo h n so n  a n d  H ig g in s  w ere  a lso lia b le  
to  W i l l is  F a b e r in  th e  fu tu re  fo r  th e  in s ta lm e n ts  
due on  th e  1 2 th  N o v ., 1919, a n d  th e  1 2 th  F e b ., 
1920, th e y  n o t  u n n a tu ra lly  becam e a n x io u s  a n d  p u t  
pressure on  R u b y  a n d  W ill ia m s  a n d  Co. b y  th re a ts  
to  cance l th e  insu rance . R u b y  succeeded in  p ro 
c u r in g  a lo a n  fro m  th e  E q u ita b le  T ru s t ,  w h ic h  
en ab led  R u b y  a n d  W ill ia m s  a n d  Co. to  d ischa rge  
th e  in s ta lm e n t due to  th e  C a irn  L in e  on  th e  23 rd  
O c t., a n d  th e  p re m iu m s  due u p  to  th e  1 0 th  S ept., 
1919. T h e  la t te r  w ere  p a id  as to  th e  M a y  p o lic ie s  
b y  W ill ia m s  a n d  Co. on  th e  2 4 th  O c t. t o  Joh nson  
a n d  H ig g in s , as to  th e  S ep tem ber p o lic y ,  on  th e  
2 4 th  O c t. b y  cheque fro m  R u b y . B u t  Joh nson  and  
H ig g in s  w ere  n a tu ra lly  a n x io u s  a b o u t th e  p a y m e n t 
o f  th e  in s ta lm e n ts  o f  p re m iu m  on  th e  M a y  and  
S ep tem ber p o lic ie s  due on  th e  1 2 th  N o v ., 1919. 
T h e y  o b ta in e d  fro m  W ill ia m s  a n d  Co. on  th e  2 4 th  
O c t. a le t t e r :  “ W e  fu r th e r  agree t h a t  in  th e  
e v e n t t h a t  th e  p ro p o r t io n a te  p re m iu m s  h e re in 
be fore m e n tio n e d , due as o f  th e  1 2 th  N o v ., 1919, 
a n d  th e  1 2 th  F e b ., 1920, are  n o t  p a id  on  th e  sa id  
m e n tio n e d  da tes, w e w i l l  su rre n d e r to  y o u , fo r  
ca n c e lla tio n , p o lic ie s  e n u m e ra te d  as above , endorsed 
b y  a l l  o f  th e  payees a n d  p a rtie s  a t  in te re s t m e n tio n e d  
th e re in , as fo llo w s  : 4 Losses, an d  re tu rn s , i f  a n y , 
p a ya b le  to  Jo h nson  a n d  H ig g in s , ’ ”  a n d  th e y  allege 
th a t  R u b y , b y  th e  M o u lto n s , fa th e r  a n d  son, an d  M r. 
B e rry , a l l  th e  shareho lders, a lso  assented to  such 
fu tu re ’ c a n c e lla tio n  in  respect o f  n o n -p a y m e n t. M r. 
B e r ry  h a d  a lre a d y  assented t o  th is  o n  th e  2 9 th  A u g . 
T h e  1 2 th  N o v . cam e w hen  a n o th e r in s ta lm e n t o f  
th e  p re m iu m s  on  th e  M a y  a n d  S ep tem ber p o lic ie s  
was due. I t  w as n o t p a id , a n d  Joh nson  and  
H ig g in s , a t  th e  re ques t o f  W ill ia m s  a n d  Co., and  
w i th  th e  consen t o f  th e  E n g lis h  u n d e rw r ite rs , 
can ce lled  th e  M a y  a n d  S ep tem ber p o lic ie s  fo r  n o n 
p a y m e n t o f  p re m iu m s . T h e y  w a rn e d  R u b y  th e y  
w ere g o in g  to  ta k e  th is  s tep  i f  th e  p re m iu m s  w ere 
n o t  p a id , on  th e  7 th  N o v ., a n d  to ld  R u b y  th e y  h a d  
can ce lled  on  th e  1 6 th  N o v . R u b y  m a de  no  p ro te s t 
o r  p a y m e n t.

T h e n  cam e th e  t ra g ic  e ve n t t h a t  th e  H u ro n a  w as 
lo s t  in  th e  M e d ite rra n e a n  o n  th e  2 6 th  N o v . A t  
W ill ia m s ’ s re q u e s t Joh nson  a n d  H ig g in s  ha d  
e ffec ted  th ro u g h  W i l l is  F a b e r p o lic ie s  w i th  E n g lis h  
u n d e rw r ite rs , in c lu d in g  th e  d e fend an ts , to  cove r 
W ill ia m s  a n d  Co.’ s in te re s t in  th e  H u ro n a  : “  Loss, 
i f  a n y , p a y a b le  to  th e  W ill ia m s  C om p any .”  O n 
th e  2 7 th  N o v . cam e th e  news o f  th e  loss o f  th e  
H u ro n a ,  a n d  R u b y , w h o  h a d  been to ld  o f  th e  
ca n c e llin g  o f  th e  M a y  a n d  S ep tem ber p o lic ie s , d id  
n o t  k n o w  w h a t to  do. O n  th e  2 9 th  N 6 v . th e y  
c la im e d  o n  B a rn e tt ,  th e ir  ve n d o r, a n d  on  Joh nson  
a n d  H ig g in s . O n  th e  31st D e c . th e y  “ fo rm a lly  
w i th d r e w ”  th e ir  c la im , an d  on  th e  4 th  F e b . th e y  
‘ ‘  can ce lled  th e ir  re lease,”  i.e ., th e  d o cu m e n t o f  th e  
31 s t D e c . T h e y  w ere  a p p a re n tly  n o t  c le a r w h a t 
e ffe c t ta k in g  a n y  b e n e fit u n d e r th e  “ N o ve m b e r 
p o lic ie s ”  w o u ld  ha ve  o n  a n y  o b je c t io n  o f  th e irs  
to  th e  c a n c e lla tio n  o f  th e  “  M a y  a n d  S eptem ber 
p o lic ie s .”  T h e y  a t te m p te d  to  m a ke  an  ag reem ent, 
se t o u t  a t  pages 145a a n d  145b o f  th e  correspondence, 
w h e re b y  th e  p o lic y  m oneys th e n  b e in g  co lle c te d  
u n d e r th e  “  N o v e m b e r p o lic ie s  ”  w o u ld  be used to

d ischa rge  c e r ta in  deb ts  fo r  w h ic h  R u b y  w ere  lia b le .  
A s appears f ro m  th e  do cu m e n ts , these  p o lic y  m oneys 
w ere u lt im a te ly  used to  d ischa rge  th e  $250,000 
le n t  b y  th e  E q u ita b le  T ru s t,  fo r  w h ic h  R u b y  
w ere  lia b le  a n d  fo r  w h ic h  th e  T ru s t  h a d   ̂ a 
cha rge  on  th e  sh ip , b i l ls  f o r  pu rchase  p r ic e  fo r  w h ic h  
R u b y  w ere l ia b le ,  a n d  c re w ’ s wages. L i t ig a t io n  o f 
v a r io u s  so rts  w e n t o n  in  th e  U n ite d  S ta tes. R u b y  
sued th e  A m e r ic a n  u n d e rw r ite rs  on  th e  g ro u n d  th a t  
th e  A m e r ic a n  p o lic ie s , w h ic h  h a d  spe c ia l p ro v is io n s  
a b o u t c a n ce llin g , w ere  n o t  p ro p e r ly  cance lled , and  
succeeded. R u b y  w ere  d e fe n d a n ts  in  a n  a c tio n  
b ro u g h t b y  W ill ia m s  a n d  Co. fo r  ba lance  o f  accounts 
in  respect o f  th e  H u ro n a , a n d  co u n te r-c la im e d  fo r  
sum s due to  th e m . T h is  a c t io n  u lt im a te ly  co llapsed 
fo r  w a n t o f  fu n d s  o n  e ith e r  s ide . R u b y  sued J o h n 
son a n d  H ig g in s  fo r  dam ages fo r  w ro n g fu l can ce lla 
t io n  o f  th e  M a y  a n d  S ep tem ber p o lic ie s . T h is  
c la im  o f  R u h y  w as de c id ed  a g a in s t th e m  b y  tw o  
F e d e ra l C ou rts  o f  th e  U n ite d  S ta tes , an d  an  a t te m p t 
to  g e t th e  d e c is io n  reve rsed  o r  quashed  b y  w r i t  o f  
c e r tio ra r i to  th e  S uprem e C o u r t o f  th e  U n ite d  
S ta tes fa ile d . T h e  E n g lis h  u n d e rw r ite rs  h a d  p a id  
in  f u l l  on  th e ir  “ N o v e m b e r p o lic ie s ,”  w h ic h  th e y  
h a d  w r i t te n  in  s u b s t itu t io n  fo r  th e  “  M a y  and 
S ep tem ber p o lic ie s ,”  a n d  w h ic h , o f  course, th e y  
w o u ld  n o t  ha ve  w r i t te n  b u t  fo r  th e ir  b e lie f  t h a t  th e  
o r ig in a l p o lic ie s  w ere cance lled . L a s t ly ,  ju s t  before 
th e  S ta tu te  o f  L im ita t io n s  w o u ld  ha ve  ta k e n  e ffec t 
th e  p re se n t a c t io n  w as s ta r te d  b y  R u b y  ag a ins t 
th e  E n g lis h  u n d e rw r ite rs , based o n  th e  a lle g a tio n  
th a t  th e  “  M a y  a n d  S ep tem ber p o lic ie s  ”  h a d  ne ve r 
been can ce lled  so as to  b in d  R u b y .

T h e  d e fe n d a n ts ’ c h ie f  de fence is  t h a t  u n d e r th e  
c ircu m s ta n ce s , b y  th e  la w  o f  N e w  Y o rk ,  Johnson  
a n d  H ig g in s  h a d  p o w e r to  re lie v e  them se lves fro m  
fu r th e r  pe rso n a l l i a b i l i t y  fo r  p re m iu m s  w h ic h  
R u b y  w o u ld  n o t  p a y , b y  c a n c e llin g  th e  p o lic y  
w i th  th e  assent o f  th e  u n d e rw r ite rs , b u t  w ith o u t  
th e  assent o f  R u b y , w h o  h a d  n o t  p a id  th e  p re m iu m s . 
T h is  is  a  q u e s tio n  o f  N e w  Y o r k  la w  an d  th e re fo re  
o f  fa c t .  T h e  be s t ev ide nce  o f  th e  fa c t ,  in  m y  
o p in io n , is  t h a t  R u b y  has fa i le d  in  tw o  F e de ra l 
C o u rts  in  an  a c t io n  a g a in s t Jo h n so n  a n d  H ig g in s  
fo r  w ro n g fu l c a n c e lla tio n  o f  these  p o lic ie s , and 
th a t  th e  S uprem e C o u r t has d e c lin e d  t o  in te rfe re  
w i th  th is  d e c is io n . I  de c lin e  to  s i t  in  an  appeal 
f ro m  A m e ric a n  c o u rts  o n  A m e r ic a n  la w  excep t 
in  a v e ry  c le a r case. I n  a d d it io n ,  w e  ha ve  ev idence 
fro m  tw o  A m e r ic a n  la w y e rs , one a n  e x -ju d g e  o f 
th e  S uprem e C o u r t, in  fa v o u r  o f  th e  de fend an ts , 
a n d  one in  fa v o u r  o f  R u b y . I  u n d e rs ta n d  th e  re su lt 
o f  th e  ev ide nce  to  be th a t  th e  c o u rts  o f  th e  U n ite d  
S ta tes  are re a d ie r th a n  th e  E n g lis h  to  re lie v e  one 
p a r t y  to  a  c o n tra c t  o f  h is  o b lig a t io n s , w hen  the  
o th e r  p a r ty  has b ro k e n  som e o f  h is  o b lig a tio n s , 
p a r t ic u la r ly  w h e n  th e  p a r ty  a sk in g  fo r  re lie f  w i l l  
be p la ce d  u n d e r onerous o b lig a t io n s  to  th ir d  
p a r tie s , a g a in s t w h ic h  he w i l l  g e t n o  e ffec tive  
p ro te c t io n  un less he can h e lp  h im s e lf  b y  g e tt in g  
r id  o f  those  o b lig a tio n s . I  agree w i th  th e  v ie w  or 
R oche , J .  t h a t  th e  re le v a n t la w , th e  la w  o f  N ew  
Y o rk ,  ju s t i f ie d  Jo h n so n  a n d  H ig g in s  in  ca n ce lling  
th e  p o lic ie s , a n d  th a t  th e  E n g lis h  u n d e rw r ite rs  
c o u ld  acce p t c a n c e lla tio n  fro m  Jo h n so n  and 
H ig g in s  fo r  n o n -p a y m e n t o f  p re m iu m s  b y  the  
assured w ith o u t  b e in g  l ia b le  to  R u b y , th e  assured.

I t  is  a c o lla te ra l de fence t h a t  R u b y  in  fa c t 
assented to  th e  c a n c e lla tio n  b y  th e  b ro ke rs  o f  the  
p o lic ie s  i f  R u b y  d id  n o t  p a y  th e  p rem ium s- 
R oche , J . has fo u n d  t h a t  those  re p re se n tin g  R u b y  
d id  so assent w h e n  th e  S ep tem ber p o lic ie s  were 
p la ce d , a n d  o n  o r  a b o u t th e  t im e  o f  th e  m e e ting  
o f  th e  2 4 th  O c t., w h e n  th e  p re m iu m s  th e n  long  
ove rd u e  w ere p a id  u p  to  d a te  an d  w a rn in g  was 
g iv e n  th a t  p ro m p t c a n c e lla tio n  w o u ld  fo l lo w  fu r th e i
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•de fau lt. T h e  p o s it io n  o f  W ill ia m s  a n d  Co. is  m ade 
■clear b y  th e  le t te r  o f  th e  2 4 th  O c t. T h a t  le t te r  
rep rese n ted  th e  re s u lt  o f  an  o ra l a g reem en t w i th  
W ill ia m s  a n d  Co. in  a s m a ll ro o m  in  w h ic h  M r. 
B e cke r, o f  Jo h n so n  a n d  H ig g in s , w as fo r  a  q u a rte r  
o f  an  h o u r  d iscuss in g  th e  m a t te r  w i th  W ill ia m s  an d  
C o ., th e  tw o  M o u lto n s  a n d  B e rry ,  a l l  th e  share
h o ld e rs  in  R u b y , b e in g  p re se n t. [H is  L o rd s h ip  
th e n  re v ie w e d  th e  ev idence  o f  tho se  a t  th is  m e e tin g  
a n d  c o n tin u e d .] I  agree w i th  th e  v ie w  o f  R oche , J . 
o n  th is  p o in t .

F a ilu re  o n  these tw o  p o in ts  de fea ts  th e  p la in t i f fs ,  
b u t ,  in  a d d it io n ,  I  a m  o f  o p in io n  th a t  th e ir  a c tio n  
in  ta k in g  b e ne fits  u n d e r th e  N o v e m b e r p o lic ie s , 
w h ic h  w ere  s u b s titu te s  fo r  th e  M a y  a n d  S ep tem ber 
p o lic ie s , p re v e n ts  th e m  fro m  c la im in g  u n d e r th e  
M a y  a n d  S ep tem ber p o lic ie s . T h e  N o v e m b e r 
p o lic ie s  w ere  o n ly  w r i t te n  b y  th e  E n g lis h  u n d e r
w r ite rs  in  s u b s t itu t io n  fo r  th e  M a y  a n d  S ep tem ber 
p o lic ie s  a n d  in  th e  b e lie f t h a t  th e  la t te r  w ere v a l id ly  
can ce lled . T h e  E n g lis h  u n d e rw r ite rs  c a n n o t be 
l ia b le  b o th  u n d e r th e  M a y , S e p te m be r a n d  th e  
N o v e m b e r p o lic ie s . A n  e le c t io n  to  c la im , fo llo w e d  
b y  ta k in g  be n e fits  u n d e r one se t o f  p o lic ie s , m u s t 
p re v e n t c la im s  o n  th e  o th e r. I  a b s ta in  fro m  
e xp re ss in g  a  f in a l o p in io n  on  w h e th e r R u b y  w as 
e v e r a pe rson  in s u re d  u n d e r th e  M a y  p o lic ie s . T h e  
E n g lis h  dec is ions o f  I r v in g  v .  R ichardson  (1831, 
2  B . a n d  A d . 193), W atson  v .  S w ann  (1862, 
11 C. B . N . S. 756), an d  B oston F r u i t  C om pany  v .  
B r it is h  a n d  F o re ig n  M a r in e  In s u ra n c e  C om pany  
<10 A sp . M a r. L a w  Cas. 2 6 0 ; 94 L .  T .  R ep . 
006 ; (1906) A . C. 336) e s ta b lis h  th a t  th e  p o in t  
t o  be lo o k e d  fo r  is  th e  in te n t io n  a t  th e  t im e  
o f  e ffe c tin g  th e  in su ra n ce , a n d  t h a t  is  th e  
in te n t io n  o f  th e  p r in c ip a l a t  th e  t im e  he in s tru c ts  
th e  in su ra n ce  to  be e ffe c te d , n o t  o f  th e  b ro k e r. 
I t  lo o k s  v e ry  m u c h  as i f  W ill ia m s  a n d  C o., w h a te v e r 
th e ir  c o n tra c tu a l o b lig a t io n  to  R u b y , a t  th e  t im e  
th e y  gave in s tru c t io n s  in te n d e d  to  in su re  fo r  th e  
tw o  m ortgagees, C a irn s  a n d  B a rn e t t ,  in  $530,000, 
th e  a m o u n t o f  th e  tw o  m o rtga ges . B u t  th e  
m a t te r  is  v e ry  c o m p lic a te d , a n d  w i t h  th re e  
reasons fo r  d e c id in g  a g a in s t th e  p la in t i f fs ,  I  need 
n o t e m b a rk  o n  th e  co n s id e ra tio n  o f  a  d i f f ic u lt  
" m r t h  p o in t .  R u b y  m a y  h a ve  c la im s  a g a in s t 
W ill ia m s  a n d  Co., b u t  has n o t  chosen to  f ig h t  th e m  

« u t.
1 agree s u b s ta n t ia lly  w i t h  th e  ju d g m e n t o f  

B oche , J . ,  a n d  a m  o f  o p in io n  t h a t  th e  appea l 
s h o u ld  be d ism isse d  w i th  costs.

R o m e r L .J .  asks m e  to  say t h a t  he agrees w i th  
th e  ju d g m e n t I  ha ve  ju s t  d e live re d .

Greer, L.J.— I  ha ve  h a d  th e  o p p o r tu n ity  o f  
■carefu lly re a d in g  th e  ju d g m e n t o f  S c ru tto n , L .J .
1 agree t h a t  th is  a p pea l sh o u ld  be d ism issed  fo r  th e  
reasons s ta te d  b y  S c ru tto n , L .J . ,  a n d  I  d o  n o t  f in d  
m y s e lf in  a  p o s it io n  to  a d d  a n y th in g  t h a t  w o u ld  
oe u se fu l in  th is  case.

A p p e a l dism issed.

S o lic ito rs  fo r  th e  a p p e lla n ts , M id d le to n , L e w is , 
« i d  C larke .

S o lic ito rs  fo r  th e  re sponden ts , P a rke r, G arre tt,

H IG H  C O U R T  OF JU S T IC E .

K IN G ’S B E N C H  D IV IS IO N .

M o n d a y ,  J u ly  3, 1933.

(Before B r a n s o n , J .)

G rain  Union Company, S /A  Antw erp v. A /S  
Hans Larsen, Aalborg. ( a )

S a le  o f  goods— S h ip m e n t  f r o m  fo r e ig n  p o r t—  
N o t ic e  o f  a p p r o p r ia t io n — M is t a k e .

A  c o n tra c t f o r  th e  sa le  o f  goods to be s h ip p e d  
f r o m  a  fo r e ig n  p o r t  p r o v id e d  th a t  n o tic e  o f  
a p p r o p r ia t io n ,  s e ttin g  o u t in te r  a lia  the n a m e  
o f  the vessel i n  w h ic h  th e  goods w e re  s h ip p e d ,  
s h o u ld  be g iv e n  b y  the  s e lle r  to  the b u y e r  w i t h in  
a  s p e c ifie d  t im e , a n d  th a t  such  a p p r o p r ia t io n ,  
■when once m a d e , s h o u ld  be ir re v o c a b le . T h e  
goods w e re  i n  f a c t  s h ip p e d  p e r  s te a m s h ip  
T r ito n , b u t o w in g  to a  c le r ic a l e r r o r  a  n o tic e  
o f  a p p r o p r ia t io n  w a s  g iv e n  b y  the  s e lle r 's  a g e n t  
to  the  b u y e r  i n  w h ic h  i t  w a s  s ta te d  th a t  the  
goods h a d  been s h ip p e d  p e r  s te a m s h ip  I r is .  
T h e  b u y e rs  re fu s e d  to accep t d e liv e ry .

H e ld ,  th a t  the  a p p r o p r ia t io n  o f  th e  I r is  w a s  v a l id  
a n d  irre v o c a b le , a n d  th a t the  b u y e rs  w e re  
e n t it le d  to re fu s e  d e liv e ry  o f  goods i n  a n y  o th er  
s h ip .

Special case s ta te d  b y  an  a rb it ra to r .  B y  a  c o n tra c t 
d a te d  th e  2 3 rd  N o v . 1932 th e  se llers  (a p p e lla n ts ) 
so ld  to  th e  b u ye rs  (respon den ts ) a p a rce l o f  500 to n s  
o f  m a ize  to  be sh ip p e d  d u r in g  N o v e m b e r to  A a lb o rg .

T h e  c o n tra c t p ro v id e d  th a t  n o tic e  o f  a p p ro p r ia 
t io n ,  w i th  s h ip ’ s nam e, da te  o f  b i l ls  o f  la d in g , an d  
a p p ro x im a te  q u a n t i ty  lo a d e d , s h o u ld  be m a ile d  
w i th in  th re e  da ys  o r  te le g ra p h e d  w i th in  seven days 
fro m  th e  d a te  o f  th e  b i l ls  o f  la d in g . I t  fu r th e r  
p ro v id e d  th a t  a v a l id  n o tic e  o f  a p p ro p r ia t io n , w hen  
once g iv e n , sh o u ld  n o t  be w ith d ra w n , a n d  th a t  a l l  
no tice s  s h o u ld  be deem ed to  be u n d e r reserve fo r  
e rro rs  o r  de lays in  te le g ra p h ic  tra n sm iss io n .

O n  th e  9 th  N o v . 1932 th e  sh ipp ers  a t  B ra i la  
te le g ra p h e d  to  th e  sellers as fo llo w s  : 4 4 P e r s tea m sh ip  
T r ito n  b i l ls  o f  la d in g  fro m  B ra i la  to  A a lb o rg  one b i l l  
o f  la d in g  510 to n s  . . . lo a d in g  fin is h e d  to -d a y ,
vessel goes to  C onstanza to  c o m p le te .”  T h a t  
te le g ra m  w as re ce ived  b y  th e  se llers  on  th e  1 0 th  
N o v ., a n d  o n  th e  sam e d a y  th e y  w ro te  to  th e  
b ro k e rs : 44 F o llo w in g  a d v ice  re ce ived  fro m  o u r 
se llers , w e beg to  n o t i f y  y o u  u n d e r u su a l reserves 
a n d  s u b je c t to  re c t if ic a t io n , t h a t  th e  s tea m er 
T r ito n  o r  i ts  m o re  c o rre c t nam e b i l l  o f  la d in g  
9 .11.82 has lo ad ed  a b o u t 510 to n s  m a ize  in  to ta l  
e x e c u tio n  o f  th is  c o n tra c t a n d  c o n firm  to  y o u  
o u r  te le g ra m  o f  t h is  d a te .”  T h e  te le g ra m  th e re  
re fe rre d  to  re ad  as fo llo w s  : 44 A p p ro p r ia te  u su a l 
reserve t o ta l  fu l f i lm e n t  c o n tra c t L a rse n , 2 3 rd  
S ept., 510 to n s  m a ize  N o v e m b e r s h ip m e n t . . .
p e r s te a m e r I r i s  B / L  9 th  N o v . . . .”

T h e  m a ize  h a d  in  fa c t  been sh ip p e d  in  th e  T r ito n ,  
a n d  th e  nam e I r i s  was in s e rte d  in  th e  te le g ra m  
th ro u g h  th e  e r ro r o f  a c le rk  in  th e  se lle rs ’ o ffice . 
O n re c e ip t o f  th e  te le g ra m  th e  b ro ke rs  w ire d  to  th e  
bu ye rs  th a t  th e  m a ize  h a d  been sh ip p e d  p e r s te a m 
s h ip  I r i s .  O n d is c o v e rin g  th e  m is ta k e , th e  se llers  
a t  once a d v ise d  th e  b ro ke rs , w h o  fo rw a rd e d  t o  th e  
bu ye rs  th e  le t te r  o f  a p p ro p r ia t io n  o f  th e  1 0 th  N o v . 
above  se t o u t,  a n d  s ta te d  t h a t  th e  c o rre c t nam e o f

(«) Reported by V. R. A konsok, E«q., Barrtiter-at-L»w.
M M MV o l . X V I I I . ,  N .S .
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K .B .] G r a i n  U n i o n  Co ., S /A  A n t w e r p  v . A /S  H a n s  L a r s e n , A a l b o r g . [K .B .

th e  s h ip  w as T r ito n .  T h e  bu ye rs  re fused  th e  
a p p ro p r ia t io n  o n  th e  g ro u n d  t h a t  th e  I r i s  h a d  a le a d y  
been a p p ro p r ia te d .

A  s h ip  na m ed  I r i s  h a d  in  fa c t  been lo a d e d  a t  
B ra ila  in  N o ve m b e r, b u t  she le f t  t h a t  p o r t  some 
da ys  be fo re  th e  T r ito n .  T h e  q u e s tio n  fo r  th e  c o u r t 
w as w h e th e r th e  bu ye rs  w ere e n t i t le d  to  re fuse  th e  
a p p ro p r ia t io n  o f  th e  T r ito n  o n  th e  g ro u n d  t h a t  an 
ir re v o c a b le  a p p ro p r ia t io n  o f  th e  I r i s  h a d  a lre a d y  
been m ade.

W ill in k  fo r  th e  sellers.

D ic k in s o n , K .C . a n d  M c N a ir  fo r  th e  b u ye rs .

Branson, J — T h is  is  an  a p pea l b y  w a y  o f  case 
s ta te d  fro m  a n  a w a rd  m a de  b y  th e  A p p e a l C om 
m it te e  o f  th e  L o n d o n  C orn  T ra d e  A s so c ia tio n , 
d is m is s in g  a n  a p pea l b y  th e  G ra in  U n io n  C om p any , 
S /A  A n tw e rp , a g a in s t a n  a w a rd  in  fa v o u r  o f  A /S  
H a n s  L a rse n , A a lb o rg . T h e  d is p u te  arose o u t  o f  
a c o n tra c t  m a de  on  th e  L o n d o n  C o m  T ra d e  A ssoc ia 
t io n  fo rm  N o . 52 a n d  d a te d  th e  2 3 rd  S ept. 1932. 
U n d e r th a t  c o n tra c t  th e  G ra in  U n io n  C o m p a n y  
s o ld  to  H a n s  L a rse n , th ro u g h  Messrs. K ru so e  a n d  
Co., o f  C openhagen, c e r ta in  m a ize , t o  be sh ipp ed  
fro m  a p o r t  o r  p o r ts  o n  th e  D a n u b e , o r  B u lg a r ia n  
p o rts , o r  R o u m a n ia n  p o rts  on  th e  B la c k  Sea, a n d  
so fo r th ,  b i l l  o f  la d in g  to  be d a te d  w h e n  th e  gpods 
w ere a c tu a lly  o n  b o a rd , th e  q u a n t i t y  t o  be a b o u t 
500 to n s , a n d  th e  p r ic e  to  be 3 f lo r in s  a n d  85 cents 
D u tc h  c u rre n c y  p e r 100 k i lo s  sh ipp ed .

T h e  c o n tra c t  w as s u b je c t t o  c e r ta in  c o n d it io n s  
a n d  ru le s , th e  m a te r ia l one o f  w h ic h  is  N o . 1, w h ic h  
dea ls  w i th  n o tic e  o f  a p p ro p r ia t io n . U n d e r i t  th e  
n o tic e  o f  a p p ro p r ia t io n , w i th  th e  s h ip ’ s nam e, d a te  
o f  b i l l  o f  la d in g  a n d  a p p ro x im a te  q u a n t i ty  loaded , 
is  t o  be m a ile d  w i th in  th re e  da ys  o r  te le g ra p h e d  
w i th in  seven da ys  fro m  th e  d a te  o f  th e  b i l l  o f  la d in g  
b y  th e  s h ip p e r o f  th e  g ra in  te n d e re d  u n d e r th e  co n 
t r a c t  d ire c t  t o  th e  b u y e r ; a n d  th a t  is  to  be passed 
o n  b y  th e  b u y e r a n d  b y  each subsequent se lle r 
w i th in  one business d a y  fro m  re c e ip t ; no tice s  o f  
a p p ro p r ia t io n  re ce ived  a fte r  th e  th re e  o r  seven days, 
as th e  case m a y  be, a re  to  be passed o n  b y  te le g ra m  
i f  th e  se lle r a n d  b u y e r do  n o t  res ide  in  th e  same 
c o u n try . A l l  no tices  u n d e r th is  clause g iv e n  b y  
te le g ra m  are to  be c o n firm e d  b y  le t te r .  T h e n  i t  
p ro v id e s  t h a t  o n  de m a n d  th e  b u y e r is  to  g iv e  to  th e  
se lle r a  re c e ip t f o r  th e  n o tic e  o f  a p p ro p r ia t io n . 
T h e  clause goes on  to  p ro v id e  as fo llo w s  : “ A  v a l id  
n o tic e  o f  a p p ro p r ia t io n  w hen  once g iv e n  s h a ll n o t  be 
w ith d ra w n .”  T h e n  la te r  i t  s a y s : “ A  n o tic e  o r 
te n d e r to  th e  b ro k e r o r  a g en t s h a ll be deem ed a 
n o tic e  o r  te n d e r u n d e r th is  c o n tra c t.”  F in a l ly  i t  
says : “  A l l  no tices  u n d e r th is  clause s h a ll be 
deem ed to  be  u n d e r reserve fo r  e rro rs  o r  d e la y  in  
te le g ra p h ic  tra n sm iss io n .”

T h a t  b e in g  th e  m a te r ia l c lause o f  th e  c o n tra c t, 
I  t u r n  to  th e  fa c ts  o f  th e  case. O n  th e  1 0 th  N o v . 
1932 th e  G ra in  U n io n  re ce ived  a te le g ra m  fro m  
B ra ila ,  s a y in g  : “  P e r s tea m sh ip  T r ito n  b i l l  o f  la d in g  
fro m  B ra i la  to  A a lb o rg  one b i l l  o f  la d in g  510 to n s , 
one b i l l  o f  la d in g  609 to n s , 9 th  N o v . : lo a d in g  
f in is h e d  to -d a y , vessel goes to  C onstanza to

U p o n  re c e ip t o f  t h a t  te le g ra m , th e  G ra in  U n io n  
w ro te  a le t te r  to  th e  b u ye rs , A /S  H a n s  L a rse n , in  
w h ic h  th e y  s a id  th a t ,  s u b je c t to  th e  u su a l reserves 
a n d  s u b je c t t o  re c t if ic a t io n  “ th e  s tea m er T r ito n , 
o r  i t s  m o re  c o r re c t nam e, b i l l  o f  la d in g  9.11.32, 
has load ed  a b o u t 510 to n s  m a ize  in  to t a l  e xe cu tio n  
o f  th e  a b o ve -m e n tio n e d  c o n tra c t a n d  c o n firm  to  
y o u  o u r te le g ra m  o f  th is  d a te .”

T h e  te le g ra m  o f  t h a t  d a te , o w in g  to  a m is ta k e  
o f  a s h ip p in g  c le rk , in s te a d  o f  u s in g  th e  w o rd  
“  T r i t o n  ”  as th e  nam e o f  th e  s h ip , used th e  w o rd

“  I r i s , ”  a n d  th e y  sen t t o  Messrs. K ru so e , o f  Copen
hagen, a te le g ra m  in  th e  fo l lo w in g  w o rd s  : “  A p p ro 
p r ia te  u su a l reserves to t a l  fu l f i lm e n t  o f  c o n tra c t 
L a rse n , 2 3 rd  S ep t., 570 to n s  m a ize  N o v e m b e r 
s h ip m e n t. A p p ro p r ia te  a lso p a r t  fu l f i lm e n t  o f  
c o n tra c t  A a lb o rg  F o d e rs to fim p o rt, 2 8 th  Sept. 
609 to n s  m a ize  N o v e m b e r s h ip m e n t b o th  p e r s te a m e r 
I r i s  b i l l  o f  la d in g  9 th  N o ve m b e r.”

U p o n  re c e ip t o f  t h a t  te le g ra m , Messrs. K ru so e  
to o k  i t  as an  a u th o r it y  o r  d ire c t io n  to  fo rw a rd  th e  
in fo rm a t io n  to  th e  b u ye rs , a n d  o n  th e  1 1 th  N o v . 
th e y  te le g ra p h e d  to  A/S H a n s  L a rse n  : ”  C o n tra c t 
23 /9  u n d e r u su a l reserves 510 to n s  m a ize  s te a m e r 
I r i s  b i l l  o f  la d in g  9 /11 te le g ra p h  m o dus  o f  p a y m e n t.”  

T h a t  te le g ra m  th e y  c o n firm e d  b y  a  le t te r  o f  th e  
same d a y , a lso addressed to  A/S H a n s  L a rsen . T h e  
le t te r  o f  th e  1 0 th  N o v ., addressed b y  th e  G ra in  
U n io n  to  H a n s  L a rse n  w as n o t  d e liv e re d  u n t i l  th e  
1 4 th  N o v . B y  th a t  t im e  th e  G ra in  U n io n  had  
d iscove red  t h a t  th e y  h a d  m a de  th e  m is ta k e  o f  
n a m in g  th e  I r i s  in  t h e ir  te le g ia m  to  Messrs. 
K ru s o e  in s te a d  o f  th e  T r ito n .  C o m m u n ica tio n s  
w ere  th e n  m a de  o v e r th e  te le p h o n e , in  w .. ic h  th e  
G ra in  U n io n  t r ie d  to  p u t  them se lves r ig h t  w ith  
Messrs. K ru so e , a n d  Messrs. K ru so e  t r ie d  to  p u t  th e  
G ra in  U n io n  r ig h t  w i th  A/S H a n s  La rsen . T h e y , 
ho w e ve r, fo r  reasons best k n o w n  to  them se lves, 
d e te rm in e d  to  re je c t th e  cargo, re ly in g  u p o n  th e  
clause in  th e  c o n tra c t th a t  ”  A  v a l id  notice^ o f  
a p p ro p r ia t io n  w h e n  once g iv e n  s h a ll n o t  be w i th 
d ra w n .”  T h e  p a rtie s  su b se q u e n tly  agreed th a t  
A/S TTans L a rse n  s h o u ld  acce p t th e  g ra in  w h ic h  
cam e hom e b y  th e  T r ito n  a t  a lo w e r p r ic e  th a n  th e  
c o n tra c t p r ic e , a n d  t h a t  th e y  s h o u ld  a rb it ra te  
a b o u t th e  d iffe re n ce  be tw een  t h a t  p r ic e  a n d  th e  
c o n tra c t p rice , an d  hence these p roceed ings arose.

T h e  A p p e a l C o m m itte e  ha ve  fo u n d  th e  fac ts , 
I  t h in k ,  as I  ha ve  s ta te d  th e m , a n d  th e y  ha ve  fo u n d  
a lso th a t  th e  le t te r  o f  th e  1 0 th  N o v . was sen t n o t 
d ire c t  t o  th e  pu rchase rs  b u t  t o  Messrs. K ru so e , w h n  
w ere  th e  se lle rs ’ agents. T h a t  f in d in g  o f  fa c t ,  th a t  
Messrs. K ru so e  w ere  th e  se lle rs ’ agents, is  m u ch  
re lie d  u p o n  b y  th e  respondents  in  th is  case. T h e  
v ie w  ta k e n  b y  th e  A p p e a l C o m m itte e  w as th a t  b y  
th e ir  te le g ra m  o f  th e  1 0 th  N o v . th e  G ra in  U n io n  
a u th o r iz e d  Messrs. K ru so e  as th e ir  agents to  g iv e  
n o tic e  o f  a p p ro p r ia t io n  to  th e  b u ye rs , a n d  th a t  
t h a t  n o tic e , w h ic h  w as g iv e n  b y  te le g ra m  pa ss in g  
fro m  Messrs. K ru so e  to  A^S H a n s  L a rse n  o n  th e  
1 1 th  N o v . a n d  c o n firm e d  b y  le t te r  f ro m  Messrs. 
K ru s o e  to  A /S  H a n s  L a rse n  o f  th e  1 1 th  N o v ., 
c o n s titu te d  a v a l id  a p p ro p r ia t io n  w h ic h  c a n n o t be 
w ith d ra w n . ,

U n less i t  can  be show n t h a t  t h a t  w as n o t  a v a l ia  
n o tic e  o f  a p p ro p r ia t io n , i t  seems to  m e  th a t  th e  
A p p e a l C o m m itte e  w ere p e r fe c t ly  r ig h t .  I t  is  sug
gested th a t  i t  w as n o t  a v a l id  n o tic e  o f  a p p ro p r ia t io n  
because, as M r. W i l l in k  con tends, in  o rd e r to  be a 
v a l id  n o tic e  th e re  m u s t in  fa c t  ha ve  been an 
a p p ro p r ia t io n  a n d  th e  n o tic e  m u s t re p rese n t w h a  
th a t  a p p ro p r ia t io n  in  fa c t  w as. H e  says th a t  
a p p ro p r ia t io n  is  a  th in g  w h ic h  ta ke s  p lace  in  t  e 
m in d  o f  th e  in d iv id u a l w h o  has to  a p p ro p r ia te , ana  
th a t  a  n o tic e  o f  i t ,  in  o rd e r to  be v a l id ,  m u s t c o rre c tly  
re p rod uce  th e  e ffe c t u p o n  th e  m in d  o f  h im  w ho  
has a p p ro p r ia te d . I  do  n o t  t h in k  th is  co n tra c  
m eans t h a t  a t  a l l .  I t  seems to  m e th a t  a n o tic  
w h ic h  c o n ta in s  a l l  th e  essentia ls , th e  s h ip ’ s nam e, 
th e  d a te  o f  th e  b i l l  o f  la d in g  a n d  th e  a p p ro x im a te  
q u a n t i ty  o f  th e  goods on  b o a rd , i f  a l l  those  th re  
e lem en ts  are in  c o n fo rm ity  w i th  th e  c o n tra c t, is 
v a l id  n o tic e  o f  a p p ro p r ia t io n , s u b je c t o n ly  to  th is ,  
th a t  th e  a p p ro p r ia t io n  clause in  th e  c o n tr i i 
c o n ta in s  a p ro v is io n  th a t  a l l  no tices  u n d e r t  
clause a re  to  be deem ed to  be m a de  u n d e r reserv 
o f  e rro rs  o r  de lays in  te le g ra p h ic  tra n sm iss io
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T h e  L a d y  B e l l e . [ A d m .A d m . ]

I f  i t  could be shown here th a t the name “  Ir is  ”  had 
got in to  the notice by reason o f any error in  tele
graphic transmission, I  should have been prepared 
to  hold tha t the notice was not a va lid  notice. B u t 
i t  is found as a fact, and there rea lly is no contest 
about the m atter, th a t the mistake in  the telegram, 
which resulted in  the name “ I r i s ”  being tele
graphed instead o f “  T rito n ,”  was not a mistake of 
telegraphic transmission ; th a t is to  say, i t  was not 
a mistake made by those who had to  do w ith  the 
transmission o f the message handed in. The 
message was transm itted as i t  was received by  the 
telegraph office. The mistake was a mistake o f h im  
who drafted the message. Such a m istake is not 
provided for, and the burden o f such a mistake must 
fa ll upon the shoulders o f the maker o f i t ,  or his 
principal, i f  the maker is an employee.

In  the circumstances therefore, I  th in k  i t  is p lain 
th a t the decision o f the Appeal Committee was right, 
and th is  appeal must be dismissed.

Solicitors fo r the appellants, R ich ard s , B u tle r  
Stokes, and W oodham  S m ith .

Solicitors fo r the respondents, Th om as Cooper 
and Co.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

T h u r s d a y ,  J u l y  27, 1933.

(Before L a n g t o n , J . assisted b y  T r in i ty  M asters.)

The Lady B elle, (a)

C o ll is io n — “  C ro s s in g  ”  r u le — F a i l u r e  o f  “  g iv e -  
w a y  ”  vessel to k eep  o u t o f  w a y — F a i l u r e  o f  
“  s ta n d -o n  ”  vessel to  ta k e  a n y  a c tio n — R e g u la 
t io n s  f o r  P r e v e n t in g  C o ll is io n s  a t  S e a , a r t .  21, 
no te .

T w o  s tea m  vessels, the M . a n d  the  L .  B ., w ere  
o n  c ro ss in g  courses so a s  to in v o lv e  r is k  o f  
c o ll is io n . T h e  M . h a d  the  L .  B . o n  h e r  
s ta rb o a rd  s id e , a n d  i t  w a s , th e re fo re , h e r  d u ty  
u n d e r  the  S e a  R u le s  to keep  o u t o f  the  w a y  o f  
the  L .  B . O w in g  to b a d  lo o k -o u t the  M . f a i le d  
to  ta k e  a n y  a c t io n  to k ee p  o u t o f  the w a y  o f  the  
P** R- T h e  L .  B . k e p t h e r  course  a n d  speed  in  
a c c o rd an ce  w i th  a r t .  21, b u t she f a i l e d  to ta ke  
a n y  a c t io n  u n d e r  the  n o te  to a r t . 21, w h ic h  
p ro v id e s  th a t w h e n  the  s ta n d -o n  vessel “  f in d s  
h e rs e lf  so close th a t  c o ll is io n  c a n n o t be a v o id e d  
o y  the a c t io n  o f  the g iv in g -w a y  vessel a lo n e , she  
a lso  s h a ll  ta k e  such  a c t io n  a s  w i l l  best a id  to 
a v e r t  c o llis io n .''' A t  the t r i a l  the  p la in t i f f s ,  
the  o w n e rs  o f  the  M ., a d m it te d  th a t  the  M . 
w a s  p a r t ly  to b la m e  a n d  c a lle d  n o  evidence . 
T h e y  r e l ie d  u p o n  the  s ta te m e n t i n  the p r e l im in 
a r y  a c t f i l e d  o n  b e h a lf  o f  the o w n e rs  o f  the  L .  B ., 
th a t the  o n ly  m ea s u re s  ta k e n  b y  the  L .  B . to 
a v o id  the c o ll is io n  w e re  to k ee p  h e r course  a n d  
sp e e d , as  evidence  o f  neg lig en ce  o n  the p a r t  
a f  the  L .  B . T h e  p la in t i f f s  f u r t h e r  c on tend ed  
h a t the  L .  B . s h o u ld  h ave  a tte m p te d  to a ttra c t  

e a tte n t io n  o f  those o n  the  M . b y  s o u n d in g  
a  w a r n in g  b la s t o r  toots.

<«) Reported by Geoffrey H utchinson, Esq., Barrister-
at-Law.

H e ld ,  (1) th a t  such  s ta tem en ts  i n  the p r e l im in a r y  
a c t h a d  the h ig h e s t e v id e n t ia l v a lu e  a n d  c o u ld  
r ig h t ly  be u s e d  as  a d m is s io n s  a g a in s t  the  p a r t ie s  
m a k in g  th e m  (The Seacombe, 12 A s p .  M a r .  
L a w  C o s . 142; 106 L .  T .  R e p .  246 ; (1912) 
P .  21, f o l lo w e d ) ; (2) th a t the  L .  B . w a s  p a r t ly  
to b la m e  f o r  f a i l i n g  to ta k e  a n y  a c t io n  u n d e r  the  
no te  to a r t .  21, b u t th a t she w a s  n o t to  b la m e  f o r  
n o t a tte m p t in g  to a t tra c t  the  a tte n t io n  o f  those  
o n  b o a rd  the  M . b y  s o u n d in g  a n y  w a r n in g  b las t  
o r  toots, i t  n o t b e in g  the  p ra c t ic e  o f  s eam en  to 
do so, a n d  such  w a r n in g  b la s t o r  toots n o t b e in g  
reco g n ised  b y  the re g u la tio n s  ;  (3) b la m e  s h o u ld  
be a p p o r t io n e d  as  to th re e -fo u rth s  to the  M . 
a n d  o n e -fo u r th  to the  L .  B .

D amage Action .
The plaintiffs, owners o f the steamship M o n a ,  

claimed damages from  the defendants, owners o f 
the steamship L a d y  B e lle , in  respect o f a collision 
which took place in  the entrance to  the B ris to l 
Channel some ten to  twelve miles to  the southward 
and westward o f the Smalls L ig h t on the early 
morning o f the 22nd A pril, 1933.

The facts and contentions o f counsel fu lly  appear 
from  the judgm ent o f the learned judge.

W illm e r  fo r the p la in tiffs.

H a y w a rd  fo r the defendants.

Langton, J.—-This is an unusual case, and i t  
has come before the court in  unusual circumstances. 
The pla in tiffs ’ ship, the M o n a , was the giving-way 
ship in  a crossing case. The defendants’ vessel, 
the L a d y  B e lle , was the stand-on ship. The M o n a  
was a vessel o f no great size— 654 tons gross and 
186ft. in  length— and the L a d y  B e lle  was smaller 
s till— a vessel o f 331 tons gross and 140ft. in  length. 
The pla in tiffs pleaded a somewhat elaborate story 
as the ir description o f how th is  collision came to  
pass ; the defendants pleaded an engagingly simple 
story. When the pla in tiffs came to  examine the ir 
position before the hearing they came to  the con
clusion th a t the ir case, as pleaded, could not be 
supported, and they, therefore, took the course 
o f coming in to  court w ithou t any evidence a t all, 
re lying upon certain admissions in  the pre lim inary 
act o f the defendants and the logs o f the defendants’ 
vessel. That is not the way in  which I  like to  t r y  
collision cases, and an argument arose as to  whether 
the p la in tiffs had in fact made out a p r im d  fa c ie  
ease. Mr. Hayward contended th a t the statements 
in  the pre lim inary act were not in themsel ves 
evidence. As to  tha t, I  have no doubt th a t they 
are. I  th in k , as F letcher Moulton, L .J . pointed 
out in T h e  Seacombe (12 Asp. Mar. Law Cas. 142 ; 
106 L . T. Rep. 246 ; (1912) P. 21, 59), th a t such 
statements have the highest evidential value, are 
admissions, and can r ig h tly  be used by the other 
side as admissions against the parties m aking them. 
The po in t was not perhaps o f great importance, 
because the same admissions are in  the logs, and 
no one disputes fo r a moment th a t the logs are 
evidence.

H aving said th a t I  do not like try in g  collision 
cases in  th is  way, i t  is on ly fa ir to  the p la in tiffs 
to  say th a t I  do not th in k , in  th is  particu lar case, 
th a t the ir method o f dealing w ith  the m atter has 
really either embarrassed the court or made any 
difference to  the parties, because the defendants, 
when they came to  pu t forward th e ir case, pu t 
in to  the witness-box a witness who gave most 
transparently tru th fu l evidence, and le ft t v c 
question as to  what were the real facts o f the 'use
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b e y o n d  a n y  poss ib le  d o u b t. B u t  i t  is  se ldom  th a t  
a s ing le  w itn e ss  o n ly  can  leave  th e  c o u r t  in  no  d o u b t, 
a n d  i t  is  fo r  t h a t  reason t h a t  I  say  th a t  i f  i t  is 
des ired  th a t  th e  c o u r t  s h o u ld  d o  ju s t ic e  be tw een  
p a rtie s  in  th is  class o f  case i t  is  h ig h ly  de s irab le  th a t  
a t  le a s t one w itn e ss  sh o u ld  be p ro d u ce d  b y  each 
s ide  to  g iv e  th e  c o u r t  a  re a l o p p o r tu n ity  o f  e x a m in in g  
a n d  u n d e rs ta n d in g  th e  re spec tive  cases.

I  w i l l  n o w  de a l w i th  th e  fa c ts . T h e  M o n a  w as 
th e  g iv in g -w a y  vessel, w i th  th e  L a d y  B e lle  u p o n  
h e r s ta rb o a rd  h a n d . I t  is  n o t  necessary to  s ta te  
th e  m a t te r  w i th  m o re  p re c is io n  th a n  th a t .  I  g o t 
f u r th e r  p re c is io n  fro m  th e  p la in t i f fs  them se lves, 
because, c a ll in g  n o  w itnesses, th e ir  a d m iss io n  was 
t h a t  th e  L a d y  B e lle  w as a t  a l l  m a te r ia l t im e s  su b 
s ta n t ia l ly  u p o n  th e ir  s ta rb o a rd  h a n d . T h e  L a d y  
B e lle 's  second o ff ice r, M r . F ly n n ,  w as ca lle d  be fore  
m e , a n d  ga ve  th e  c lea rest ev idence  th a t  th e  M o n a  
w as  a p p ro a c h in g  h e r fo r  a  d is ta n ce  o f  so m e th in g  
l ik e  fo u r  m ile s  o n  a  p e r fe c t ly  s te a d y  course o n  th e  
p o r t  h a n d  o f  th e  L a d y  B e lle . I n  c ircum stance s  
o f  t h a t  s o r t i t  is  u n iq u e  in  m y  experience  to  he a r 
f ro m  a  p e r fe c t ly  c re d ib le  w itn e ss , a n d  th e  o n ly  
w itn e ss  ca lle d  be fo re  m e on  e ith e r  s ide, t h a t  n e ith e r  
vessel to o k  a n y  steps w h a te v e r to  keep o u t  o f  th e  
w a y . T h a t  is  th e  p la in , u n v a rn is h e d  t r u t h  th a t  
em erged  fro m  M r. F ly n n .  M r . F ly n n  sa id , n o t 
once b u t  o v e r a n d  o v e r a g a in , t h a t  he n e ith e r  to o k  
steps n o r cons ide red  ta k in g  steps. I t  d id  n o t  o ccu r 
to  h im ,  he sa id , even to  g iv e  b las ts  on  th e  w h is tle  
t o  w a ke  u p  th e  M o n a .  “  I  w as d e p e n d in g  o n  h e r,”  
s a id  M r . F ly n n ,  “  t o  go u n d e r m y  s te m ,”  a n d  he 
su m m e d  u p  th e  m a t te r  in  tw o  sentences : “  I  t h in k  
th e re  is  no  use in  h a v in g  a  ru le  o f  th e  ro a d  i f  a  m a n  
does n o t  a b id e  b y  i t .  I  th o u g h t I  h a d  done th e  
be s t th in g  I  c o u ld , to  keep m y  course a n d  speed.”  
T h u s  th e  m a t te r  is  b e yo n d  a ll  possib le  d is p u te , 
a n d  th e  o n ly  q u e s tio n  fo r  th e  c o u r t  is  : “  W h a t  is 
th e  re s p o n s ib ility  o f  th e  L a d y  B e lle  in  these c irc u m 
stances ; a n d  i f ,  as I  th in k ,  th e re  is  som e re spons i
b i l i t y  u p o n  h e r, w h a t is  th e  degree o f  h e r c u lp a b il i ty  
as com pare d  w i th  th e  c u lp a b i l i ty  o f  th e  M o n a  ? ”

I n  f ig h t in g  th e  case in  th is  de fens ive  fa sh io n  i t  
o cca s io n a lly  happens th a t  th e  fa u l t  o f  th e  pe rson 
so d e fe n d in g  becomes a l i t t l e  obscure. So m u c h  
t im e  is  spe n t in  e x a m in in g  th e  e x a c t degree o f  th e  
fa u l t  o f  th e  vessel w h ic h  is  c la im e d  to  be w ith o u t  
f a u l t  t h a t  th e  one w h ic h  has a d m it te d  fa u lts  is, 
pe rhap s , a  l i t t l e  a p t  t o  g e t o f f  l ig h t ly .  N o w  on  
th e  1 7 th  J u ly ,  a le t te r  w as w r i t te n  b y  th e  p la in t i f fs ’ 
s o lic ito rs  to  th e  d e fe n d a n ts ’ s o lic ito rs  in  these 
te rm s  : “  P lease ta k e  n o te  t h a t  w e  fo rm a lly  a d m it  
t h a t  th e  M o n a  is  p a r t ly  in  fa u l t  fo r  th e  c o llis io n , 
a n d  t h a t  in  o rd e r to  dispose o f  th e  case w ith o u t  
in c u r r in g  fu r th e r  expense, o u r  c lie n ts  w o u ld  be 
p re p a re d  to  s e tt le  o n  th e  te rm s  o f  th e  M o n a  be in g  
tw o - th ird s  in  fa u l t  a n d  th e  L a d y  B e lle  o n e - th ird .”  
T h e y  go on  to  sa y  th e y  do  n o t  in te n d  to  c a ll a n y  
ev ide nce  a t  th e  t r ia l .  I  a m  n o t fo r  one m o m e n t 
q u e s tio n in g  th e  p ro p r ie ty  o f  t h a t  course. I t  has 
th e  m e r i t  o f  fra nkne ss , a n d  has re lie v e d  th e  w i t 
nesses fro m  th e  M o n a  f ro m  c o m in g  in to  c o u r t  to  
te l l  a  s to ry  w h ic h  co u ld  h a rd ly  be accu ra te , a n d  
th e re fo re  I  ha ve  n o  w o rd  o f  c r it ic is m  u p o n  th e  
course  w h ic h  has been a d o p te d  in  th is  p a r t ic u la r  
case.

I  ha ve  n o w  to  tu r n  to  th e  q u e s tio n  o f  th e  degree 
o f  b lam e . T h e  o ffe n d in g  o f  th e  M o n a  m u s t n o t 
be in  a n y  w a y  o ve rlo o ke d . I t  is  g la r in g , a n d  i t  is 
h ig h . M r . W illm e r  s ta te d  i t  as b e in g  in  e ffe c t a 
b a d  lo o k -o u t. H e  a rg u e d  t h a t  th e  c o u r t m u s t n o t 
a llo w  i ts e lf  to  be le d  a w a y  b y  th e  e loquence o f  th e  
o th e r  s ide in  e n u m e ra tin g  o r  ta b u la t in g  th e  n u m b e r 
o f  re g u la tio n s  w h ic h  h a ve  in  fa c t  been b ro k e n  ; 
th e y  c o u ld  be condensed, he  sa id , in to  a  s im p le  
ph rase  o f  b a d  lo o k -o u t. I  d o  n o t  t h in k  i t  m akes

a n y  d iffe ren ce  w h e th e r one looks  a t  i t  in  th e  com 
p e nd iou s  ph rase  o f  b a d  lo o k -o u t o r  in  th e  e xp a n d e d  
v ie w  o f  th e  v a r io u s  a r tic le s  o f  th e  C o llis io n  
R e g u la tio n s  w h ic h  w ere  u n d o u b te d ly  b ro ke n  in  
consequence o f  th e  b a d  lo o k -o u t. T h e  c u lp a b i l i ty  
is  th e  sam e h o w e ve r i t  m a y  be v ie w e d . B u t  i t  is  a 
s t r ik in g  a n d  u se fu l i l lu s t ra t io n  o f  th e  consequences 
o f  th is  p a r t ic u la r ly  b a d  lo o k -o u t t h a t  i t  sh o u ld  
ha ve  re s u lte d  in  a  vessel w h ic h  has th e  im p e ra tiv e  
d u ty  o f  g iv in g  w a y  d o in g  n o th in g  in  d ischa rge  o f  
t h a t  d u ty  a n d  b re a k in g  a t  le a s t tw o  fu r th e r  re g u 
la tio n s  as w e ll. T h e  M o n a  crossed ahead w h e n  
she h a d  a d u ty  n o t  t o  cross ahead ; she d id  n o t 
p u t  h e r engines a s te rn  o r  reduce  h e r w a y  w h e n  she 
h a d  a  d u ty  to  d o  t h a t ; so i t  is , I  t h in k ,  u se fu l t o  
e x p a n d  th a t  com pend ious  ph rase  o f  b a d  lo o k -o u t 
b y  e x a m in in g  w h a t e x a c tly  a re  in  th is  case th e  
re su lts  o f  t h a t  b a d  lo o k -o u t. F o r  th e  M o n a  n o  
sha dow  o f  excuse is  o ffe red . She saw n o th in g ; 
she d id  n o th in g — th a t  is  w h a t I  a m  to  in fe r  f ro m  
th e  fa c t  t h a t  she h a d  no  w itnesses here— a n d  she 
cam e in to  co llis io n  w i th  a  vessel as to  w h o m  she 
h a d  th e  c le a r d u ty  to  g iv e  w a y  a n d  kee p  o u t  o f  
th e  w a y .

A s  regards th e  L a d y  B e lle  th e  p o s it io n  is  v e ry  
d if ie re n t.  She is  a  v e ry  s m a ll s h ip , a n d  th e  M o n a  
v e ry  l i t t l e  la rg e r. T h e  ev idence  fro m  th e  L a d y  
B elle  is  c lea r, a n d  has p la ce d  b e yo n d  q u e s tio n  th e  
fa c t  t h a t  she a lso d id  e x a c t ly  n o th in g  to w a rd *  
a v o id in g  th is  c o llis io n  o th e r  th a n  th e  o b se rva tio n  
o f  h e r f i r s t  d u ty ,  w h ic h  w as to  keep h e r course 
a n d  speed a n d  kee p ing— a n d  I  ha ve  b o rne  th is  
in  m in d — a good lo o k -o u t in  c o n tra d is t in c t io n  t o  
th e  b a d  lo o k -o u t w h ic h  w as b e in g  k e p t o n  th e  
M o n a .

T h e  w h o le  m a t te r  re a lly  lie s  in  th e  s m a ll compass- 
o f  a r t .  21 a n d  th e  n o te  to  a r t .  21. T h e  d u ty  on 
th e  L a d y  B e lle  o f  ke e p in g  h e r course a n d  speed 
has been la id  d o w n  in  t h a t  a r t ic le , a n d  no  c o u rt 
has e ve r d e p a rte d  in  a n y  w a y  fro m  th e  s ta n d a rd  
t h a t  is  se t b y  these  v e ry  s im p le  w o rd s . I n  fa c t ,  
e v e ry th in g  t h a t  I  ha ve  e ve r re a d  as fa l l in g  fro m  th e  
B e n ch  in  th is  m a t te r  has o n ly  em phasised  th e  
im p o rta n c e  o f  th is  d u ty .  B u t  th e  n o te  p u ts  upon 
h e r a  second d u ty ,  a n d  t h a t  is  t h a t  w h e n  she fin d s  
h e rs e lf so close th a t  co llis io n  c a n n o t be a vo id e d  
b y  th e  a c tio n  o f  th e  g iv in g -w a y  vessel a lone , she 
a lso s h a ll ta k e  such  a c t io n  as w i l l  be s t a id  to  a v e rt 
c o llis io n .

N o w  i t  is  n o t  s u rp r is in g  t h a t  t h a t  n o te  has g ive n  
rise  to  a v a s t a m o u n t o f  a rg u m e n t in  a  la rg e  n u m b e r 
o f  cases. I t  is  o b v io u s  t h a t  i t  is  d i f f ic u lt  to  say 
w i th  a n y  p re c is io n  w h a t is  th e  m o m e n t a t  w h ic h  
th e  s ta n d -o n  vessel, h a v in g  th is  im p e ra tiv e  d u ty  
o f  ke e p in g  h e r course a n d  speed, is  t o  d e p a rt fro m  
h e r course a n d  speed a n d  ta k e  th e  best a c tio n  to  
a v e r t  c o llis io n . I t  has been sa id , w i th  g rea t 
ju s t ic e  a n d  p ro p r ie ty ,  t h a t  she is  to  be ju d g e d  v e ry  
le n ie n t ly  in  th is  m a t te r  in  f ix in g  th e  m o m e n t a t 
w h ic h , h a v in g  one d u ty ,  she s h o u ld  d e p a rt fro m  
i t  t o  a n o th e r. O b v io u s ly  i t  w o u ld  be m o s t u n fa ir  
t o  ju d g e  h e r to o  h a rs h ly  b y  s a y in g  th a t  she fa ile d  
b y  a  fra c t io n  o f  a  second t o  ju d g e  c o r re c t ly  th e  
p o in t  a t  w h ic h  she s h o u ld  m a ke  th is  d e p a rtu re . 
I t  is  m u c h  easie r a f te r  th e  e v e n t t o  say w ith  
a ccu ra cy  w h a t is  th e  r ig h t  t im e ,  a n d  one has to  
be a r in  m in d  th a t ,  fo r  a  v a r ie ty  o f  reasons, to  a 
pe rson o n  th e  b r id g e  th e  p o in t  m a y  seem v e ry  
d if fe re n t, a n d  c e r ta in ly  m u c h  m o re  d if f ic u lt .  B u t,  
so fa r  as I  a m  aw are , th e re  is  no  case in  w h ich , 
w ith o u t  a n y  e x tra n e o u s  c ircum stance s  to  m it ig » te  
th e  fa c t ,  a s ta n d -o n  vessel, w h ic h  in  c le a r w ea th e r 
has done n o th in g  a t  a l l  t o  a v o id  a  c o llis io n  w h ic  
she saw be co m in g  m o re  a n d  m o re  im m in e n t,  ha* 
been w h o lly  excused. In d e e d , to  excuse h e r m  
tho se  c ircum stance s  is  to  m y  m in d  to  m a ke  n u g a to ry
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th e  p ro v is io n s  o f  th e  n o te  to  a r t .  21. L o rd  G o re ll, 
in  The R anza  (79 L .  J .  (P ) 21, 22 ), in  sa y in g , as I  
ha ve  been s a y in g  to -d a y , t h a t  th e  second d u ty  
is  n o t  to  be seve re ly  pressed, w in d s  u p  h is  h e lp fu l 
a n d  c le a r e x p o s it io n  in  th e  m a t te r  in  these  w o rd s  : 
“  T h e re fo re  i t  resolves i ts e lf  in to  th is  : t h a t  he 
m u s t w a i t  u n t i l  th e  o th e r  s h ip  c a n n o t a v o id  th e  
c o llis io n , a n d  th e n  he  m u s t a c t . ”  T h a t ,  I  th in k ,  
is  th e  p la in  m e a n in g  o f  th e  n o te . H e  m u s t do 
so m e th in g . T h e  d u ty  o f  th e  s ta n d -o n  s h ip  is  n o t 
to  keep s ta n d in g  o n  u n t i l  she is  a c tu a lly  in  c o llis io n  
a n d  say, “  I  ob eyed  a r t .  21 .”  T h a t  is  o b e y in g  
a r t .  21 a n d  d is o b e y in g  th e  n o te . M r . F ly n n  has 
com e here , a n d  w i th  e x e m p la ry  c a n d o u r has n o t 
a tte m p te d  to  suggest t h a t  he  d id ,  o r  th a t  he  even 
con s id e re d  d o in g , a n y th in g  else. H e  has read  
a r t .  21 as i f  th e re  w e re  no  n o te  to  i t  a t  a l l  : as i f  
th e re  n e ve r w as a d u ty  u p o n  a s ta n d -o n  vessel in  
a n y  c ircum s tance s  to  ta k e  a n y  k in d  o f  a c tio n  
e xce p t t h a t  la id  d o w n  b y  th e  f i r s t  p a r t  o f  th e  
ru le . T h a t  p u ts  i t  b e yo n d  d is p u te  t h a t  th e  L a d y  
B elle  m u s t bear som e p o r t io n  o f  th e  b la m e  fo r  th e  
c o llis io n .

M r .  W illm e r ,  a rg u in g  o n  b e h a lf o f  th e  p la in t i f fs ,  
u rg e d  u p o n  m e  t h a t  one p a r t  o f  th e  o ffe n d in g  o f  th e  
L a d y  B e lle  w as th a t  she d id  n o t  b lo w  a n y  fo r m  o f  
w a rn in g  s igna l— e ith e r  a  lo n g  b la s t o r  s h o rt to o ts  
as w e ha ve  o fte n  h e a rd  o f  in  th is  c o u r t  as b e in g  
b lo w n  to  d ra w  th e  a t te n t io n  o f  a vessel t h a t  is  
a p p a re n tly  n e g le c tin g  h e r d u ty .  I  w is h  to  say 
n o th in g  a t  a l l  a g a in s t th e  p r o p r ie ty  o f  so d o in g  in  a 
n u m b e r o f  c ircum stance s— a n d  eve n  in  th is  case I  
t h in k  i t  w o u ld  ha ve  been a w ise  th in g  to  do  fo r  th e  
L a d y  B e lle  to  ha ve  b lo w n  a  w h is t le  s ig n a l a t  one 
p e r io d  o r  a n o th e r to  t r y  to  a w a ke n  those  on  b o a rd  
th e  M o n a  to  a  p ro p e r sense o f  t h e i r  d u ty .  B u t  a t  
M r . W illm e r ’s in v i ta t io n  I  ha ve  p u t  th e  m a t te r  to  
th e  E ld e r  B re th re n , a n d  I  ha ve  asked th e m  w h e th e r 
th e y  fe e l t h a t  th is  is  a  case in  w h ic h  th e y  w o u ld  
con dem n th e  L a d y  B e lle  fo r  n o t  b lo w in g  a s ig n a l 
e ith e r  o f  a  p ro lo n g e d  b la s t o r  a series o f  s h o rt b las ts , 
and  w h e th e r th e y  w o u ld  p u t  i t  as h ig h  as M r . W illm e r  
w ishes to  p u t  i t ,  t h a t  i t  is  u n seam a n like  n o t  t o  do  
i t .  M r .  W illm e r  p u t  i t  o n  th e  g ro u n d  th a t  i t  is  
th e  o rd in a ry  p ra c tic e  o f  seam en to  d o  th is .  I  ha ve  
p u t  a l l  these  m a tte rs  to  th e  E ld e r  B re th re n , a n d  th e y  
d o  n o t  agree w i th  M r . W illm e r .  T h e y  do  n o t  agree 
t h a t  i t  is  th e  o rd in a ry  p ra c tic e  o f  seam en to  b lo w  
e ith e r  lo n g  b las ts  o r  s h o r t b la s ts , o r  to o ts , o r  a n y  
o th e r  fo rm  o f  b la s t t o  w a ke n  a p p a re n tly  s leep ing  
souls u p o n  th e  o th e r  vessel. I n  c e r ta in  c ircum stance s  
i t  m a y  be a w ise  th in g  to  do , a n d  th e y  agree w i th  
m e in  th e  c ircu m s ta n ce s  o f  t h is  p a r t ic u la r  case, i t  
c e r ta in ly  w o u ld  n o t  ha ve  been a n  un w ise  th in g  to  
do , b u t  th e y  t e l l  m e  th a t  th e re  a re  m a n y  seamen 
w h o  h o ld  s t ro n g ly  to  th e  v ie w  t h a t  th e  b lo w in g  o f  a 
lo n g  b la s t in  u n a u th o r is e d  c ircum stance s  is  a m o s t 
un w ise  th in g  to  do . I t  ca n n o t, th e re fo re , be sa id  
th a t  i t  is  th e  o rd in a ry  p ra c tic e  o f  seamen to  do 
a n y th in g  such  as t h a t  fo r  w h ic h  M r . W illm e r  
con tend ed . T h e re fo re , I  w a n t i t  t o  be q u ite  c le a r 
th a t  I  a m  n o t  c o n d e m n in g  th e  L a d y  B e lle  fo r  a n y  
fo rm  o f  neg ligence in  n o t  b lo w in g  a  s ig n a l w h ic h  
18 n o t p re sc rib e d  in  a n y  o f  th e  re g u la tio n s . W h a t  
I  a m  co n d e m n in g  h e r fo r  is t h a t  she s too d  o n  in to  
aP p a re n t, im m in e n t v is ib le  da n g e r a n d  d id  n o th in g  
a t  a l l  to  h e lp  to  a v o id  i t .  M r . H a y w a rd  sa tis fie d  
m e th a t  th e  t im e  a t  w h ic h  th e  c ircum stance s  
d e ta ile d  in  th e  n o te  to  a r t .  21 h a d  a rise n  m u s t ha ve  
heen v e ry  la te , a n d  M r .  W illm e r ,  w i th  h is  u su a l 
can dou r, d id  n o t a t te m p t  to  d is p u te  th a t  c le a r 
fa c t. I  t h in k  i t  w o u ld  ha ve  com e to o  la te . These 
w cre s m a ll vessels, a n d  q u ite  a s m a ll a c t io n  o n  th e  
P a rt o f  th e  g iv in g -w a y  vessel a t  a  c o m p a ra tiv e ly  
fa te  stage— c o m p a ra tiv e ly  w h e n  w e  t h in k  o f  sh ips  
° f  a  la rg e r size— w o u ld  ha ve  a v o id e d  th is  c o llis io n .

[A dm .

E q u a lly ,  q u ite  a  s m a ll a c tio n — a n d  p a r t ic u la r ly  
th e  a c t io n  o f  ta k in g  o f f  h e r w a y — o n  th e  p a r t  o f  t h e  
s ta n d -o n  vessel, th o u g h  c o m in g  a t  a  la te  stage, 
w o u ld  ha ve  h a d  th a t  e ffe c t. O ne c a n n o t be b l in d  
to  th e  fa c t  t h a t  tho se  o n  th e  L a d y  B e lle  h a d  th e ir  
eyes open to  w h a t w as g o in g  o n , w hereas tho se  on 
b o a rd  th e  M o n a  h a d  c e r ta in ly  n o t  g o t t h e ir  a t te n t io n  
f ix e d  u p o n  w h a t  w as h a p p e n in g  ; b u t  th e  L a d y  
B elle , w i th  e v e ry  o p p o r tu n ity  o f  ta k in g  som e a c tio n  
a n d  e v e ry  kn o w le d g e  t h a t  some a c tio n  w as u rg e n t ly  
re q u ire d , d id  n o th in g  a t  a ll.

M r . H a y w a rd  a rg u e d  th a t  a  vessel o f  th is  s ize 
c a n n o t be b la m e d  fo r  n o t  ta k in g  eng ine  a c tio n  in  a n  
em ergency, because she has n o t  g o t a n  en g in e e r 
s ta n d in g  b y  to  ta k e  t h a t  a c t io n . T h e re  m u s t, 
ho w e ve r, be on  e v e ry  vessel som e p ro p e r m e th o d  o f  
c a ll in g  th e  eng inee r’ s a t te n t io n , a n d , as M r .  W il lm e r  
p o in te d  o u t,  th e y  h a d  a m p le  le isu re  in  w h ic h  t o  
c a ll th e  eng inee r’ s a t te n t io n  to  th e  fa c t  t h a t  som e 
k in d  o f  a c t io n  m ig h t  soon be ca lle d  fo r .  I n  these  
c ircu m s ta n ce s  th e  L a d y  B e lle  is  c le a r ly  to  b lam e . 
She is  n o t  to  b lam e  to  a n y th in g  l ik e  th e  degree th e  
M o n a  is  in  fa u lt ,  b u t  she is  d e f in ite ly  to  b la m e  a n d  
m u s t p a y  h e r p ro p o r t io n  o f  th e  dam age , a n d  th e  
p ro p o r t io n s  a t  w h ic h  I  ha ve  a r r iv e d  is  th e  M o n a  
th re e - fo u r th s  a n d  th e  L a d y  B e lle  o n e -fo u r th . T h e  
d e fe n d a n ts  w i l l  h a ve  costs d o w n  to  th e  1 7 th  J u ly ,  
w h e n  th e  o ffe r o f  th e  M o n a  w as m a de  ; n o  costs 
a f te r  t h a t  da te .

S o lic ito rs  fo r  th e  p la in t i f fs ,  Thom as Cooper a n d  
Co.

S o lic ito rs  fo r  th e  d e fe n d a n ts , W . a n d  W . Stocken.

T h u r s d a y ,  O c t. 5, 1933.

(B e fo re  S ir  Boyd Mebriman, P . a n d  
Bateson, J .)

The Champion, (a)
ON APPEAL FROM THE MAYOR’S AND CITY OF 

LONDON COURT.

C o u n ty  c o u rt —  J u r is d ic t io n  —  C o ll is io n  be
tw e e n  s h ip  a n d  a  c a n a l b a rg e  i n  to w  o f  
a  tu g — “  S h ip  "  o r  “  vessel ” — C o u n ty  C o u rts  
A d m ir a l t y  J u r is d ic t io n  A c t , 1868 (31 &  32 
V ie t .  c . 71), s . 3— C o u n ty  C o u rts  A d m ir a l t y  
J u r is d ic t io n  A m e n d m e n t  A c t , 1869 (32 &  33 
V ie t .  c . 51), s. 4 ; A d m ir a l t y  C o u r t  A c t ,  1861 
(24 V ie t .  c . 10), s. 2.

B y  sect. 2 o f  the  A d m ir a l t y  C o u r t  A c t ,  1861, i t  
is  p r o v id e d  th a t  the e x p re s s io n  “  s h ip  ”  s h a ll  
in c lu d e  “  a n y  d e s c r ip t io n  o f  vessel n o t p ro p e l le d  
b y  o a r s ."  T h e  C o u n ty  C o u rts  A d m ir a l t y  
J u r is d ic t io n  A c t , 1868, s. 3 ,  a s  a m e n d e d  b y  
the  C o u n ty  C o u rts  A d m ir a l t y  J u r is d ic t io n  A c t ,  
1869, s . 4, p ro v id e s  th a t  a  c o u n ty  c o u rt s h a ll  
h a v e  A d m ir a l t y  ju r is d ic t io n  ( w i t h in  c e r ta in  
l im i t s )  to t r y  a n y  c la im  f o r  d a m a g e  b y  c o ll is io n  
a n d  a l l  c la im s  f o r  d a m a g e  to s h ip s  w h e th e r b y  
c o ll is io n  o r  o th e rw is e .

T h e  p la in t i f f s  b egan  p ro c e e d in g s  i n  the  A d m ir a l t y  
ju r i s d ic t io n  o f  the  M a y o r 's  a n d  C i t y  o f  L o n d o n  
C o u r t  to  recover d a m ag e s  f o r  in ju r ie s  to th e ir  
d u m b  b a rg e  J . re c e iv e d  i n  a  c o ll is io n  w i t h  the  
d e fe n d a n t 's  tu g  C. T h e  J .  w a s  a  c a n a l b a rg e ,

(a) Reported by Geoffrey H utchinson, Esq., Barrister-
at-Law.
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A dm .] The Champion . [A dm .

7 7 f t .  8 i n .  i n  le n g th , f i t te d  w i th  r o w in g  chocks  
a n d  a  ru d d e r ,  a n d  a t  the  t im e  o f  the c o ll is io n  
w a s  i n  to w  o f  the s tea m  tu g  W .

T h e  d e f e n d a n ts  m o ved  to  set a s id e  the  p ro ce e d in g s  
o n  the  g r o u n d  th a t the  J . n o t b e in g  a  s h ip  w i t h in  
the  m e a n in g  o f  the  A d m ir a l t y  C o u r t A c t ,  18 61 , 
the  c o u n ty  c o u r t h a d  n o  ju r is d ic t io n  to  e n te r ta in  
a n  A d m ir a l t y  a c t io n  i n  respect o f  the c la im .  
T h e  c o u n ty  c o u r t ju d g e  h e ld  th a t the  J ., a lth o u g h  
a  vessel w h ic h  w a s  o th e rw is e  n o t a  “  s h ip  ”  
w i th in  the  m e a n in g  o f  the  se c tio n , w a s  a t the  
t im e  o f  c o l l is io n  n o t b e in g  p ro p e lle d  b y  oa rs  
b u t b y  the  tu g , a n d  th a t she w a s  a c c o rd in g ly  a  
“  s h ip , ”  a n d  th a t the c o u n ty  c o u rt h a d  

ju r is d ic t io n  to e n te r ta in  the  a c tio n .

H e ld ,  th a t the  e ffec t o f  the above s ta tu te s  w a s  to  
c o n fe r u p o n  c o u n ty  c o u rts  A d m ir a l t y  j u r i s d ic 
t io n  (su b je c t to  l im i t a t io n  as  to  a m o u n t)  i n  
respec t o f  a l l  cases o f  dam age  b y  c o l l is io n  i n  
w h ic h  the  C o u r t  o f  A d m ir a l t y  h a d  ju r is d ic t io n ,  
a n d  th a t a  c o l l is io n  betw een a  s h ip  a n d  a  vessel 
p ro p e lle d  b y  o a rs , b e in g  w i t h in  the ju r is d ic t io n  
o f  the C o u r t  o f  A d m ir a l t y ,  w a s  a lso  w i t h in  the  
A d m ir a l t y  ju r is d ic t io n  o f  the  c o u n ty  c o u rt.  
H e ld ,  fu r th e r ,  b y  B a te so n , J .  ( S i r  B o y d  
M e r r im a n ,  P .  d is s e n tin g ) , th a t the  c o u n ty  
c o u r t  ju d g e  w a s  r ig h t  i n  h o ld in g  th a t w h i ls t  the  
J .  w a s  b e in g  to w e d  she w a s  i n  f a c t  a  s h ip  
w i t h in  the  m e a n in g  o f  sect. 2  o f  the A d m ir a l t y  
C o u r t  A c t ,  1 8 6 1 .

A p p e a l  b y  th e  d e fe n d a n ts  f ro m  a de c is io n  o f  th e  
ju d g e  o f  th e  M a y o r ’s a n d  C i ty  o f  L o n d o n  C o u r t 
(Ju d g e  S hew e ll C ooper).

T h e  a p p e lla n ts  w ere th e  ow ne rs  o f  th e  steam  
tu g  C ham p ion . T h e  p la in t i f fs ,  w h o  w ere  th e  
ow ne rs  o f  th e  d u m b  barge Jam es, com m enced 
p roceed ings  i n  r tm  in  th e  M a y o r ’s a n d  C ity  o f  
L o n d o n  C o u rt, c la im in g  dam ages in  respec t o f  
in ju r y  re ce ive d  b y  th e  Jam es  in  a co llis io n  be tw een 
th e  Jam es  a n d  th e  C ham p ion  fo r  w h ic h  i t  was 
a lleged  t h a t  tho se  in  cha rge  o f  th e  C ham p ion  w ere 
to  b lam e . T h e  Jam es  w as a t  th e  t im e  o f  th e  
c o llis io n  in  to w  o f  th e  s tea m  tu g  W eybridge. T h e  
Jam es  w as a ca n a l ba rge , 7 7 ft.  8 in . in  le n g th , f i t te d  
w i th  ro w in g  chocks a n d  a ru d d e r. T h e  d e fend an ts  
to o k  o u t  a  sum m ons to  se t aside th e  p roceed ings 
on  th e  g ro u n d  th a t  th e  Jam es  w as n o t  a  “  s h ip  ”  
w i th in  th e  m e a n in g  o f  sect. 2  o f  th e  A d m ira lty  
C o u r t A c t ,  1861, a n d  th a t  th e re  w as th e re fo re  no 
ju r is d ic t io n  in  th e  c o u n ty  c o u r t  t o  e n te r ta in  p ro 
ceedings in  rem .

B y  sect. 2 o f  th e  A d m ir a l t y  C o u r t A c t ,  1861 
(24  V ie t .  c. 10), i t  is  p ro v id e d  :

“  2. I n  th e  in te rp re ta t io n , a n d  fo r  th e  purposes 
o f  th is  A c t  ( i f  n o t in c o n s is te n t w i th  th e  c o n te x t 
o r  s u b je c t)  th e  fo llo w in g  te rm s  sh a ll ha ve  th e  
re spec tive  m e an ing s  h e re a fte r ass igned to  th e m —  
th a t  is  to  say, ‘ s h ip  ’ s h a ll in c lu d e  a n y  d e s c r ip tio n  
o f  vessel used in  n a v ig a tio n  n o t  p ro p e lle d  b y  
oars. . . .”
B y  sect. 3 o f  th e  C o u n ty  C o u rts  A d m ir a l t y  

J u r is d ic t io n  A c t ,  1868 (31 &  32 V ie t .  c. 71), i t  is 
p ro v id e d  as fo llo w s  :

“  3. A n y  c o u n ty  c o u r t  h a v in g  A d m ira lty  
ju r is d ic t io n  s h a ll ha ve  ju r is d ic t io n ,  a n d  a ll 
pow ers  a n d  a u th o r it ie s  re la t in g  th e re to , to  t r y  
a n d  d e te rm in e , s u b je c t a n d  a c c o rd in g  to  th e  
p ro v is io n s  o f  th is  A c t,  th e  fo l lo w in g  causes ( in  
th is  A c t  re fe rre d  to  as A d m ir a l t y  causes) : . . .
(3 ) A s  to  a n y  c la im  fo r  dam age to  cargo , o r

dam age b y  co llis io n — a n y  cause in  w h ic h  th e  
a m o u n t c la im e d  does n o t  exceed th re e  h u n d re d  
p o u n d s .”
B y  sect. 4 of the County Courts A dm ira lty  

Jurisdiction Act, 1869 (32 &  33 Vie t. c. 51), i t  is 
provided as follows :

“  4. T h e  t h i r d  sec tio n  o f  th e  C o u n ty  C ourts  
A d m ir a l t y  J u r is d ic t io n  A c t ,  1868, s h a ll e x te n d  
a n d  a p p ly  to  a l l  c la im s  fo r  dam age to  sh ips 
w h e th e r b y  c o llis io n  o r  o th e rw ise . . . .”

T h e  le a rn e d  ju d g e  o f  th e  M a y o r ’s an d  C ity  o f 
L o n d o n  C o u r t d ism issed  th e  sum m ons, h o ld in g  
t h a t  th e  Jam es, w h i ls t  b e in g  to w e d  b y  th e  W ey
bridge, w as a “  s h ip  ”  w i th in  th e  m e a n in g  o f  th e  
above  s ta tu te . T h e  d e fend an ts  appea led .

H a y w a rd  fo r  th e  de fe n d a n ts .— T h e  Jam es  was 
n o t a “ s h ip ”  w i th in  th e  m e a n in g  o f  th e  re le v a n t 
s ta tu te s . She w as n o rm a lly  p ro p e lle d  b y  oars. 
S uch  a c ra f t  has a lw a ys  been h e ld  n o t  t o  be a 
“  s h ip .”  I n  The H a r lo w  (15 A sp . M a r. L a w  Cas. 
498 ; 126 L .  T . R e p . 763 ; (1922) P . 175) th e  
barges th e re  in  q u e s tio n  w ere  h e ld  to  be sh ips 
u p o n  th e  g ro u n d  th a t  th e y  w ere  n o t b y  c o n s tru c 
t io n  o r  usage p ro p e lle d  b y  oars, as appears fro m  
th e  re p o r t  in  15 A sp . M a r. L a w  Cas. a n d  126 
L .  T . R e p . I t  m akes no  d iffe ren ce  t h a t  th e  Jam es  
w as b e in g  to w e d  a t  th e  m a te r ia l t im e . T h e  s ta tu te  
c o n te m p la te s  th e  n a tu re  a n d  c o n s tru c t io n  o f  th e  
c ra f t  ; i t  w as n o t  in te n d e d  t h a t  c ra f t  s h o u ld  change 
th e ir  c h a ra c te r a cc o rd in g  to  th e  m o de  o f  p ro 
p u ls io n  a t  th e  m o m e n t w h e n  th e  c o llis io n  ta ke s  
p lace . T h e  de c is io n  in  The M a c  (4  A sp . M a r. L a w  
Cas. 555 ; 1882, 46 L .  T .  R e p . 907 ; 7 P ro b . D iv .  
126) proceeds u p o n  th e  same lin e s  as The H a rlo w  
(sup .). B u t  in  E v e ra rd  v . K e n d a ll (1870, 22 L .  T . 
R e p . 408 ; L .  R e p . 5 C. P . 428) i t  w as h e ld  t h a t  tw o  
d u m b  barges w ere  n o t  sh ips . [ B a t e s o n , J . p o in te d  
o u t t h a t  th e  A c t  o f  1868 gave ju r is d ic t io n  in  cases o f  
c o llis io n , a n d  m a de  n o  re ference to  “  sh ip s .” ]  I n  
E ve ra rd  v . K e n d a ll (su p .) i t  was sa id  th a t  th e  
co llis io n s  m e n tio n e d  in  th e  A c t  w ere  co llis ions  
be tw een  vessels p ro p e lle d  o th e rw ise  th a n  b y  oars, 
a n d  i t  is  s u b m itte d  th a t  th is  is  th e  m e a n in g  o f  th e  
sec tio n . [R e fe rence  w as m a de  to  The Ze ta  (7  A sp . 
M a r. L a w  Cas. 369 ; 69 L .  T .  R e p . 630 ; (1893) 
A . C. 468), The V pcerne  (12 A sp . M a r. L a w  Cas. 
281 ; 107 L .  T . R e p . 860 ; (1912) P . 160, 167), The  
N o rm a n d y  (9  A sp . M a r. L a w  Cas. 563 ; 90 L .  T . R ep . 
351 ; (1904) P . 187), The L ig h te r  N o . 3 (1902, 18 
T im e s  L .  R e p . 322), The M u d la rk  (1911, P . 116), 
a n d  The N o r fo lk  Coast (153 L .  T .  J o u r . 45 0 ).]

C arpm ae l fo r  th e  re sponden ts .— T h e  lea rned  
c o u n ty  c o u r t  ju d g e  w as r ig h t  in  h o ld in g  t h a t  th e  
Jam es  w as a s h ip  w h e n  she w as in  to w  o f  th e  
W eybridge. B u t  in  a n y  case th e  de c is io n  sh o u ld  
be u p h e ld , fo r  th e  re le v a n t s ta tu te s  co n fe r a  ju r is 
d ic t io n  in  a l l  cases o f  c o llis io n , a n d  th e  ju r is d ic t io n  
so co n fe rre d  was in te n d e d  to  be id e n tic a l,  su b je c t 
t o  th e  l im i ta t io n  as to  a m o u n t, w i th  t h a t  exerc ised 
b y  th e  A d m ir a l t y  C o u rt., T h e  o ld  C o u r t o f  A d m ir 
a l t y  w o u ld  h a ve  h a d  ju r is d ic t io n  in  th e  p resen t 
case, s ince i t  is  conceded t h a t  one o f  th e  vessels 
concerned  in  th e  co llis io n  was a s h ip . T h e  c o u n ty  
c o u r t has th e re fo re  ju r is d ic t io n .  I n  E ve ra rd  v . 
K e n d a ll (su p .) n e ith e r  vessel concerned  was a s h ip  ; 
in  The N o rm a n d y  (su p .) a n d  The V pcerne (sup .) 
th e  ob je c ts  w i th  w h ic h  th e  co llis io n  in  q u e s tio n  to o k  
p lace  w ere  n o t  sh ips . These decis ions can  be d is 
t in g u is h e d  u p o n  th e  above  g round s . [R efe rence 
w as a lso m a de  to  Reg. v . Judge o f  C ity  o f  London  
C ourt (7  A sp . M a r. L a w  Cas. 140 ; 66 L .  T . 
R e p . 135 ; (1892) 1 Q . B . 273), a n d  The M a lv in a  
(1862, L u s h  49 3 ).]

H a y w a rd  re p lie d .
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S ir Boyd Merriman, P.— T h is  is  an  appea l fro m  
th e  le a rn e d  ju d g e  o f  th e  C ity  o f  L o n d o n  C o u rt, 
s i t t in g  in  A d m ira lty ,  a n d , as th e  case was opened, 
i t  ap peared  to  ra ise one v e ry  in te re s t in g  p o in t.  
B u t  as th e  a rg u m e n t has de ve lope d  i t  is  a p p a re n t 
th a t  i t  ra ises tw o  v e ry  in te re s t in g  p o in ts , one o f  
w h ic h  is  o f  v i t a l  im p o rta n c e  o n  th e  ge nera l ju r is 
d ic t io n  o f  c o u n ty  co u rts  in  A d m ira lty .  U n 
fo r tu n a te ly ,  on  th e  la t te r  p o in t ,  w e ha ve  no  
assistance fro m  th e  le a rn e d  ju d g e  be lo w , because 
th e  p o in t  w as n o t de ve lope d  be fo re  h im , b u t  i t  w as 
a p o in t  w h ic h  is c le a r ly  open to  th e  responden ts  in  
th is  case, w h o  can  a lw a ys  d e fend  a ju d g m e n t b y  
a n y  p o in t  o f  la w  w h ic h  is  open to  th e m .

T h e  m a t te r  arises in  th is  w a y . T h e  d e fe n d a n ts ’ 
tu g  C ham p ion  ra n  in to — I  d e lib e ra te ly  a v o id  th e  
use o f  th e  w o rd  “  c o llid e d ,”  fo r  reasons w h ic h  w i l l  
ap p e a r la te r— ra n  in to  th e  p la in t i f fs ’ d u m b  barge  
Jam es  a t  th e  t im e  w h e n  th e  la t te r  w as in  to w  o f  a 
s tea m  tu g . T h e  q u e s tio n  is  w h e th e r, in  tho se  c i r 
cum stances, th e  c o u n ty  c o u r t ju d g e  h a d  ju r is d ic t io n  
to  h e a r th e  c la im . H e  dec id ed  th a t  he h a d , on  th e  
o n ly  p o in t  w h ic h  was a rgued  be fo re  h im , n a m e ly , 
t h a t  a t  th e  t im e  o f  th e  co llis io n  th e  Jam es  w as a 
sh ip . W h a te v e r h e r o rd in a ry  c h a ra c te r m ig h t  be 
a t  o th e r  t im e s  she w as th e n  a sh ip , because be in g  
in  to w  o f  a s tea m  tu g  i t  c o u ld  n o t  be sa id  o f  h e r a t 
t h a t  m o m e n t th a t  she w as “  a vessel used in  
n a v ig a tio n  p ro p e lle d  b y  oa rs .”  I n  o th e r  w o rd s , 
she w as a t  th a t  t im e  “  a  vessel used in  n a v ig a tio n  
n o t p ro p e lle d  b y  oa rs ,”  as she w as p ro p e lle d  b y  a 
tu g . O n  th a t  g ro u n d  th e  le a rn e d  c o u n ty  c o u r t 
ju d g e  dec id ed  t h a t  he h a d  ju r is d ic t io n  as th e  
c la im a n t vessel w as “  a  s h ip .”  B u t  in  th e  course 
o f  th e  d iscussion  be fo re  us, i t  has becom e a p p a re n t 
th a t  th e re  is  an even w id e r  a n d  m o re  fu n d a m e n ta l 
q u e s tio n , w h ic h , as I  ha ve  sa id , w as n o t  d e a lt  w i th  
be fore  th e  le a rn e d  c o u n ty  c o u r t  ju d g e . T h a t  ques
t io n  is  th is  : W h e th e r, even assu m ing  th a t  th is  
vessel re ta in e d  h e r c h a ra c te r o f  a ba rge p ro p e lle d  
b y  oars, a n d  n e ve r becam e a s h ip  a t  a l l  b y  reason 
o f  th e  fa c t  t h a t  she w as a t  th e  m o m e n t in  to w , 
neverthe less, h e r o w n e r s t i l l  has th e  r ig h t  to  c la im  
u n d e r th e  A d m ir a l t y  ju r is d ic t io n  o f  t h a t  c o u r t  on 
th e  fo llo w in g  g ro u n d , n a m e ly , t h a t  th e  dam age was 
in f l ic te d  b y  a  vessel w h ic h  i t  is  conceded w as a 
s h ip  ; th a t ,  th e re fo re , th e  o ld  C o u r t o f  A d m ira lty  
■would ha ve  h a d  ju r is d ic t io n  a n d  i t  is  th a t  ju r is d ic 
t io n ,  a t  a n y  ra te , w h ic h  has been tra n s fe r re d  to  th e  
c o u n ty  c o u rts  b y  th e  v a r io u s  s ta tu te s  to  w h ic h  
re ference has been m ade.

M r. C a rp m ae l fo r  th e  responden ts  s u b m itte d  th a t  
i t  w as im m a te r ia l w h e th e r he c o u ld  s u p p o rt th e  
dec is ion  on  th e  basis on  w h ic h  th e  le a rn e d  c o u n ty  
c o u r t ju d g e  gave ju d g m e n t, a n d  t h a t  he w as en 
t i t le d  to  s u p p o rt i t  o n  th e  g ro u n d  th a t ,  assum ing  
th e  ju d g e  w as w ro n g  in  s a y in g  th is  vessel w as a 
sh ip , neverthe less she w as a v e s s e l; she co llid e d  
w i th  a n o th e r vessel w h ic h  was a d m it te d ly  a  sh ip . 
T h a t  w o u ld  ha ve  g iv e n  th e  o ld  A d m ir a l t y  C o u rt 
ju r is d ic t io n  a n d , th e re fo re , g ive n  th e  c o u n ty  c o u r t 
ju r is d ic t io n .  A s  I  ha ve  sa id  t h a t  is a  m u c h  w id e r 
and  th e  m o re  genera l q u e s tio n  o f  th e  tw o , a n d  w e 
are b o th  o f  o p in io n — fo r  reasons w h ic h  I  w i l l  en 
d e a vo u r to  s ta te  p re s e n tly — th a t  M r . C a rp m ae l’s 
sub m iss ion  in  th a t  re spec t is  r ig h t .  I n  a sense, 
th e re fo re , i t  is im m a te r ia l w h a t v ie w  w e ta k e  on th e  
m a tte r  w h ic h  w as d iscussed be fo re  th e  lea rned  
c o u n ty  c o u r t  ju d g e , a n d  on  w h ic h  he has g iv e n  a 
Very  c a re fu lly  cons ide red  ju d g m e n t. B u t ,  o u t  o f  
m spect to  h im  (because i t  is n o t h is  fa u lt  th a t  th e  
o th e r  m a t te r  w as n o t a rgued  a n d  d iscussed), and  
a lso because, u n fo r tu n a te ly ,  m y  le a rn e d  b ro th e r  and  
I  d o  n o t  see th is  p o in t  in  th e  sam e w a y , I  m u s t t r y  
to  p u t  in to  w o rd s  m y  reasons fo r  d isag ree ing  b o th  
W ith  th e  le a rn e d  c o u n ty  c o u r t ju d g e , a n d  w i th  m y

b ro th e r  B a teso n . I  m a y  say t h a t  h a v in g  re g a rd  
to  th e  fa c t  t h a t  b o th  o f  th e m  are  in f in i te ly  m o re  
exp e rien ced  in  these  m a tte rs  th a n  I  a m  I  express 
m y  o p in io n  on  th e  s u b je c t w i th  th e  v e ry  g rea te s t 
d iffid e n ce  ; b u t  I  ha ve  a r r iv e d  a t  a d e fin ite  c o n c lu 
s ion , a n d  I  t h in k  I  o u g h t to  express i t .

I  a m  g o in g  to  de a l f i r s t  w i th  th e  q u e s tio n  th a t  
w as a rg u e d  in  th e  c o u r t be low . I t  re a lly  com es to  
th is  : i t  is  conceded t h a t  a t  m a n y  o th e r  t im e s  th is  
ba rge w as “  a vessel p ro p e lle d  b y  oa rs .”  B u t  i t  is  
sa id  th a t  because o n  th e  occasion in  q u e s tio n  she 
w as in  to w , a n d  th e re  w as no  q u e s tio n  o f  p ro p u ls io n  
b y  oars, she w as a t  a l l  m a te r ia l tim e s  “  a  vessel n o t 
p ro p e lle d  b y  oa rs .”  T h a t  re a lly  ra ises th is  v e ry  
in te re s t in g  q u e s tio n  w h e th e r q u ite  a p a r t  f ro m  a n y  
p h y s ic a l change in  th e  s tru c tu re  o f  th e  vessel—  
a  co n ve rs io n  say in to  s team , o r  a n y th in g  o f  t h a t  
so rt, a b o u t w h ic h  I  t h in k  th e re  c o u ld  n o t  be a n y  
possib le  q u e s tio n — th e  m ere  fa c t  t h a t  a d u m b  
barge h a b itu a lly ,  o r  fre q u e n tly , p ro p e lle d  b y  oars 
is  a t  a g iv e n  m o m e n t b e in g  to w e d , o r  is  n o t a t  a 
g iv e n  m o m e n t be in g  p ro p e lle d  b y  oars, enables 
h e r to  change h e r c h a ra c te r o r  h e r d e s c r ip tio n  
w i th in  th e  d e fin it io n .

N o w  I  ha ve  com e to  th e  con c lu s ion , a f te r  re a d in g  
a l l  th e  v a r io u s  cases w h ic h  ha ve  been f u l ly  a n d  
c le a r ly  c ite d  be fo re  us, t h a t  y o u  c a n n o t fo u n d  
ju r is d ic t io n  u p o n  a ch a m e le o n -like  change o f  th a t  
so r t. I n  m y  o p in io n , th e  a u th o r it ie s  w h ic h  ha ve  
been c ite d  be fore  us show  th a t  th e  q u e s tio n  tu rn s  
o n  w h a t  w as th e  genera l c h a ra c te r, o r  d e s c r ip tio n  
o f  th e  vessel, a n d  n o t  u p o n  w h a t w as h e r p a r t ic u la r  
use r a t  a g iv e n  m o m e n t. T o  ta k e  th e  e x tre m e  case, 
I  do  n o t t h in k  a n y b o d y  has s e r io u s ly  suggested 
th a t ,  g iv e n  a vessel w h ic h  is h a b itu a l ly  p ro p e lle d  
b y  oars, i t  can  p o s s ib ly  m a t te r  t h a t  a t  th e  g iv e n  
m o m e n t she is  e ith e r  t ie d  u p , o r  ta ke s  h e r oars 
in b o a rd , o r  does s o m e th in g  w h ic h  p re v e n ts  i t  b e in g  
poss ib le  to  say th a t  a t  t h a t  g iv e n  m o m e n t she is 
p ro p e lle d  b y  oars. T h a t ,  o f  course, w o u ld  be an 
e x tre m e  a n d  a b su rd  i l lu s t ra t io n .  B u t ,  in  m y  v ie w , 
w h a t  w e ha ve  g o t t o  f in d  is , is  th is  vessel a n  oa r- 
p ro p e lle d  vessel— a n d  i f  so can  i t  m a ke  a n y  d if fe r 
ence t o  h e r ge nera l c h a ra c te r o f  an  o a r-p ro p e lle d  
vessel th a t ,  a t  a g iv e n  m o m e n t, she is in  cha rge  o f  a 
tu g  ? N o w  I  confess fre e ly  th a t  w h e n  th e  le a rned  
c o u n ty  c o u r t ju d g e ’s ju d g m e n t was f i r s t  read  to  us 
th is  m o rn in g — I  th o u g h t  t h a t  th e  cases w h ic h  he 
c ite d , a n d  in  p a r t ic u la r  th e  case o f  The H a r lo w  
(15 A sp . M a r. L a w  Cas. 498 ; 126 L .  T .  R e p . 763 ; 
(1922) P . 175), w o u ld  te n d  to  show  th a t  th e  fa c t  
t h a t  a vessel n o rm a lly  p ro p e lle d  b y  oars w as b e in g  
to w e d  changed  h e r c h a ra c te r. A f te r  co n s id e rin g  
those  cases I  ha ve  com e to  th e  con c lu s io n  th a t  th e ir  
e ffe c t is  e x a c t ly  th e  o th e r  w a y , a n d  I  t h in k  th e  
th in g  can  be i l lu s tra te d  w ith o u t  g o in g  th ro u g h  a ll  
th e  cases b y  co n s id e rin g  tw o  o f  those  w h ic h  ha ve  
been c ite d  to  us. I  ta k e  f i r s t  th e  case o f  E x  p a rte  
Ferguson  (1 A s p  M a r. L a w  Cas. 8 ; 24 L .  T .  R e p . 
96 ; 6 Q . B . D iv .  280) on  w h ic h  M r . C arp m ae l re lie d  
in  s u p p o rt o f  th e  le a rn e d  c o u n ty  c o u r t  ju d g e ’s 
ju d g m e n t. T h e  p o in t  -in  th a t  case, i t  is  s u ff ic ie n t 
t o  say, w as w h e th e r a c e r ta in  f is h in g  cob le  w as a 
s h ip  in  sp ite  o f  th e  fa c t  t h a t  i t  w as conceded th a t  
f ro m  t im e  to  t im e  she w as p ro p e lle d  b y  oars. I n  
o th e r  w o rd s , w h a t w as sa id  was “  y o u  c a n n o t say 
o f  th is  vessel t h a t  she is  n o t  p ro p e lle d  b y  oars, 
because fro m  t im e  to  t im e , in  th e  o rd in a ry  course, 
she is  p ro p e lle d  b y  oa rs .”  W h a t  B la c k b u rn , J ,  as 
he th e n  w as, sa id , w as th is  : “  I t  is  sa id  o n  b e h a lf 
o f  th e  m a s te r a n d  m a te  th a t  th e  f is h in g  cob le  
c a n n o t be a ‘ s h ip .’ She is  tw e n ty - fo u r  fe e t lo n g  ; 
she is  n o t  e n t ire ly  decked  o v e r ; she has tw o  m asts 
a n d  a ru d d e r w h ic h  are re m o va b le , a n d  she m a y  
be p ro p e lle d  b y  fo u r  oars. She goes o u t w e ll to  
sea ; a n d  th o u g h  th e  oars are used to  g e t h e r o u t o f
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h a rb o u r , th e y  are m e re ly  a u x il ia r y  to  th e  use o f  
« a ils . I t  is  sa id  o n  b e h a lf o f  th e  B o a rd  o f  T ra d e  
th a t  is  a ‘ s h ip . ’ T h e  c h ie f  a rg u m e n t a g a in s t t h a t  
p ro p o s it io n  is  b y  re fe rr in g  to  th e  in te rp re ta t io n  
clause (sect. 2 o f  17 a n d  18 V ie t .  c. 104), w h ic h  says, 
‘ “  s h ip  ”  s h a ll in c lu d e  e v e ry  d e s c r ip tio n  o f  vessel 
used in  n a v ig a tio n  n o t  p ro p e lle d  b y  oa rs .’ A n d  
th e  a rg u m e n t a g a in s t th e  p ro p o s it io n  is  one w h ic h  
I  ha ve  h e a rd  v e ry  f re q u e n tly , n a m e ly , w h e re  an  
A c t  says c e r ta in  w o rd s  s h a ll in c lu d e  a c e r ta in  th in g , 
t h a t  th e  w o rd s  m u s t a p p ly  e x c lu s iv e ly  to  th a t  w h ic h  
th e y  are to  in c lu d e . T h a t  is  n o t so ; th e  d e f in it io n  
g iv e n  o f  ‘ s h ip  ’ is  in  o rd e r t h a t  ‘ s h ip  ’ m a y  
ha ve  a m o re  e x te n s ive  m e an ing . W h e th e r  a s h ip  is 
p ro p e lle d  b y  oa rs o r  n o t, i t  is  s t i l l  a  sh ip , un less th e  
w o rd s  ‘ n o t p ro p e lle d  b y  oars ’ e xc lu d e  a l l  vessels 
w h ic h  a re  e ve r p ro p e lle d  b y  oars. M o s t s m a ll vessels 
Tig o u t  s o m e th in g  to  p ro p e l th e m , a n d  i t  w o u ld  be 
m o n s tro u s  to  sa y  t h a t  th e y  a re  n o t  sh ips. W h a t, 
th e n , is  th e  m e a n in g  o f  th e  w o rd  * s h ip  ’ in  th is  
A c t  ? I t  is  th is ,  t h a t  e v e ry  vessel t h a t  s u b s ta n tia lly  
goes to  sea is  a ‘ s h ip .’ I  do  n o t  m ean to  say th a t  
a  l i t t le  b o a t g o in g  o u t  fo r  a m ile  o r  tw o  to  sea w o u ld  
be a s h ip  ; b u t  w he re  i t  is  i ts  business re a lly  a n d  
s u b s ta n t ia lly  to  go to  sea, i f  i t  is  n o t p ro p e lle d  b y  
oars, i t  s h a ll be cons ide red  a s h ip  fo r  th e  purposes 
o f  th is  A c t . ”

N o w  th e re , o f  course, th e y  w ere  d e c id in g  th a t  
th e  th in g  w as a sh ip , th o u g h , f ro m  t im e  to  t im e , 
p ro p e lle d  b y  oa rs ; b u t,  in  substance , she w as a 
s a il in g  vessel, a n d  t h a t  fo r t i f ie s  m e in  th e  con c lu s ion  
t h a t  w h a t one has to  lo o k  a t  is  th e  substance o f  
th e  m a t te r ,  p e rm a n e n tly , a n d  n o t  w h a t  is  th e  
u se r a t  a n y  g iv e n  m o m e n t— n o t w h e th e r a  th in g  
w h ic h  is  g e n e ra lly  p ro p e lle d  u p  a n d  d o w n  th e  
T h am e s b y  oa rs happens, a t  th e  m o m e n t, n o t  to  
be u s in g  h e r oars, b u t  t o  be in  to w  o f  a tu g . I  
t h in k  y o u  ha ve  to  lo o k  a t  w h a t  is  h e r  genera l 
c h a ra c te r o r  d e s c r ip tio n . I  t h in k  th a t  is  w h a t 
B la c k b u rn , J .  is  sa y in g , t h a t  ju s t  as y o u  c a n n o t 
p re v e n t a  s a ilin g  s h ip  f ro m  b e in g  a  s h ip  b y  sa y in g  
t h a t  th e  occa s io na l use o f  oars com pe ls  y o u  to  say 
t h a t  she c a n n o t be a vessel n o t  p ro p e lle d  b y  oars, 
so he re  I  t h in k  i t  is  im p o ss ib le  to  say th a t  a vessel 
w h ic h  is  des igned  to  be, a n d  is , in  fa c t ,  g e n e ra lly  
s p e a k in g , a  t y p ic a l d u m b  ba rge  p ro p e lle d  b y  oars, 
becom es a  s h ip  because a t  a g iv e n  m o m e n t she is  in  
to w  o f  a tu g .

N o w  I  com e to  th e  case o f  The H a r lo w  (15 A sp . 
M a r. L a w  Cas. 498 ; 126 L .  T .R e p . 763 ; (1922) 
P . 175), w h ic h  seems to  m e  to  be e x tre m e ly  im 
p o r ta n t  in  th is  co n n e c tio n . T h e  le a rn e d  c o u n ty  
c o u r t  ju d g e  d e a lt w i th  The H a r lo w  (su p .) as dec is ive  
o f  th e  case in  fa v o u r  o f  th e  p la in t i f fs .  H e  says : 
“  I n  The H a r lo w ,  d u m b  barges in  to w  o f  a tu g  w ere 
h e ld  to  be sh ips  w i th in  sect. 742 o f  th e  M e rc h a n t 
S h ip p in g  A c t ,  1894, fo r  th e  pu rpose  o f  l im i t in g  
th e ir  l ia b i l i t y . ”  N o w , i t  is  q u ite  t ru e  t h a t  in  The  
H a r lo w  (su p .) th e  s u b je c t-m a tte r  w as d u m b  barges 
in  to w  o f  a tu g . B u t  M r . H a y w a rd  has assisted 
us v e ry  m u c h  as to  th e  re a l fa c ts  in  t h a t  case, and  
w h e n  th e  re co rd — fo r  w h ic h  w e sen t— is exa m ined  
i t  is  m a de  c le a r t h a t  th e  o n ly  p o in t  in  t h a t  case was 
t h a t  a lth o u g h  th e  vessels in  q u e s tio n  w ere  barges, 
on e  o f  th e m  w as n o t eve n  f i t te d  o u t  fo r  p ro p u ls io n  
b y  oars, a n d  i t  w as p ro v e d  b y  a f f id a v it ,  p ro d u ce d  
be fore  th is  c o u rt,  a n d  a d m it te d , t h a t  th e  o th e r  fo u r , 
eve n  i f  th e y  w ere  in  a  sense c o n s tru c te d  fo r  p ro 
p u ls io n  b y  oa rs, n e ve r h a d  been, a n d  n e ve r w ere , 
used o th e rw ise  th a n  in  to w  o f  a tu g . A t  a n y  ra te , 
th e y  n e ve r w ere  used fo r  p ro p u ls io n  b y  oars. I t  
a p pea rs  f ro m  th e  re p o r t  in  A s p in a ll ’s R e p o rts  th a t  
t h a t  w as th e  c ru x  o f  th e  m a t te r  ; a n d , in d e e d , i t  
m u s t ha ve  been, because i f  a l l  t h a t  h a d  to  be sa id  
was th a t  w h a te v e r th e ir  ge ne ra l c h a ra c te r, th e y  
w ere , a t  th e  m o m e n t, in  to w  o f  a tu g — th a t  w as

co m m o n  g ro u n d — th e re  w as n o  need to  p roceed  a n y  
fu r th e r .  B u t  I  a m  q u ite  sa tis fie d  in  m y  o w n  m in d  
t h a t  i t  w as a c a rd in a l issue in  t h a t  case th a t  those  
p a r t ic u la r  barges w ere  n o t,  in  th e  ge nera l sense—  
n o r w ere  a n y  o f  th e m — barges p ro p e lle d  b y  oars. 
A n d  w h e n  y o u  re a d  th e  P re s id e n t’ s ju d g m e n t in  
th is  c o u rt,  a lth o u g h  i t  is  t ru e  th a t  n o  em phasis 
is  la id  o n  t h a t  fa c t  in  th e  s ta te m e n t o f  fa c ts , i t  is 
q u ite  p la in  t h a t  he  w as d e a lin g  w i th  th e  m a tte r  
o n  th a t  basis, because on  p . 181 he re fe rs  to  The M a c  
(4  A sp . M a r. L a w  Cas. 555 ; 46 L .  T .  R e p . 907 ; 
7 P ro b . D iv .  126), a case o f  a m u d  h o p p e r w h ic h  
w as n e ve r, a n d  c o u ld  n o t  be, p ro p e lle d  b y  oars, 
a n d  says th a t  th e  barges in  th e  case he w as d e c id in g  
w ere l ik e  in  c o n s tru c t io n  a n d  m o de  o f  n a v ig a tio n  
to  th e  ba rge  in  The M a c . T h e  case, th e re fo re , w as 
d e c id ed , in  m y  o p in io n , o n  th e  basis th a t  th e y  w ere 
n o t  barges p ro p e lle d  b y  oa rs in  th e ir  genera l 
c h a ra c te r o r  d e s c r ip tio n , a n d  n o t  t h a t  th e y  w ere , 
a t  th e  t im e , n o t  b e in g  p ro p e lle d  b y  oa rs, b u t 
b y  a t ta c h m e n t to  a  s tea m  tu g .

I n  m y  v ie w , th e re fo re , a n d  I  a m  d e lib e ra te ly  
n o t  g o in g  to  e xa m in e  a l l  th e  cases o n  th e  s u b je c t, 
because, in  one sense, th e  p o in t  is  a ca dem ic  h a v in g  
re g a rd  to  th e  q u e s tio n  a b o u t w h ic h  w e are b o th  
agreed. T h e  le a rn e d  ju d g e  in  th e  c o u r t  be low  
w as w ro n g  in  h o ld in g  t h a t  th is  ba rge  becam e a 
s h ip , o r  w as a s h ip  a t  th e  m o m e n t w h e n  th is  
c o llis io n  h a ppen ed  b y  reason o f  b e in g  in  to w  o f  a 
tu g .

N o w  w e com e to  th e  m o re  d if f ic u lt  q u e s tio n  
w h e th e r, o n  th e  a s su m p tio n  t h a t  th is  ba rge w as n o t 
a  s h ip , th e  ju d g m e n t o f  th e  le a rn e d  ju d g e  o f  th e  
C ity  o f  L o n d o n  C o u r t can , neverthe less, s tan d . 
N o w  I  ha ve  com e to  th e  co n c lu s ion— indeed , we 
ha ve  b o th  com e to  th e  co n c lu s ion— th a t  th is  is n o t 
d e c is ive  o f  th e  q u e s tio n . I  w i l l  re -s ta te  th e  p o s it io n . 
T h e  ba rge w as in  to w  o f  a  sh ip — she w as ru n  in to  
b y  a sh ip . L e t  us assum e th a t  she h e rse lf w as n o t 
a  s h ip  ; th e  q u e s tio n  is  w h e th e r, neverthe less, th e  
c o u r t  h a d  ju r is d ic t io n  to  e n te r ta in  h e r c la im . 
M r . C arp m ae l argues th a t  depends on  w h e th e r 
th e  o ld  C o u r t o f  A d m ir a l t y  w o u ld  ha ve  had  
ju r is d ic t io n  to  e n te r ta in  h e r c la im . C o u n ty  co u rts  
ha ve  a ju r is d ic t io n  w ith in  c e r ta in  p e c u n ia ry  l im its ,  
w h ic h  w as a t  leas t co -ex ten s ive  w i th  th e  ju r is d ic 
t io n  o f  th e  o ld  C o u r t o f  A d m ira lty ,  e xce p t t h a t  in  
one re spec t i t  is  la rg e r. H is  p o in t  is  t h a t  th e  o ld  
C o u r t o f  A d m ir a l t y  c le a r ly  h a d  ju r is d ic t io n ,  a t  a n y  
ra te , w he re  tw o  vessels c o llid e d  even th o u g h  one o f 
th e m  w as n o t a  s h ip . I  have  com e to  th e  conc lus ion  
th a t  M r .  C a rp m a e l is  r ig h t  in  t h a t  subm iss ion . 
T h e  sub m iss io n , in  th e  m a in , is  based u p o n  The  
Zeta  (7  A sp . M a r. L a w  Cas. 369 ; 69 L .  T .  R e p . 630 ; 
(1893) A . C. 468) a n d  on  Reg. v .  Judge o f  the 
C ity  o f  L o n d o n  C ourt (67  A sp . M a r. L a w  Cas. 140 ; 
66 L .  T .  R e p . 135 ; (1892) Q . B . 273). I n  th e  
e a r lie r  case, Lopes , L .J .  says th is  : “  I n  m y  o p in io n , 
th e  cases are c le a r to  show  th a t  th e  ju r is d ic t io n  
w h ic h  has been co n fe rre d  u p o n  th e  c o u n ty  co u rts  
is  th e  ju r is d ic t io n  o f  th e  A d m ir a l t y  C o u rt, e xce p t 
in  one p a r t ic u la r  w h ic h  I  w i l l  m e n tio n  p re se n tly , 
b u t  o n ly  a  l im ite d  ju r is d ic t io n — a ju r is d ic t io n  u p  to  
3001. T h e  cases are , to  m y  m in d , c le a r t h a t  no 
la rg e r ju r is d ic t io n  has been g iv e n  to  th e  c o u n ty  
c o u rts  th a n  th a t  w h ic h  w as possessed b y  th e  
A d m ir a l t y  C o u rt, t h a t  ju r is d ic t io n  be in g  l im ite d  
to  300 /., a n d  no  la rg e r ju r is d ic t io n ,  e xce p t w ith  
re g a rd  to  c h a rte r -p a r tie s , a n d  t h a t  is  a m a tte r  
w i th  w h ic h  w e  ha ve  n o th in g  to  do  n o w . N o w  th e  
a u th o r it ie s  u p o n  w h ic h  re lia n ce  w as p lace d  to  
e s ta b lish  th a t  p ro p o s it io n  are th re e — E ve ra rd  
v .  K e n d a ll (1870, 22 L .  T .  R e p . 408 ; L .  R e p . 5
C. P , 428), A lle n  v .  G arbu tt (4  A sp . M a r. L a w  Cas. 
5 2 0 n ; 6 Q . B . D iv .  165), a n d  The Dowse  (3 
M a r. L a w  Cas. (O .S .) 424  ; 22 L .  T .  R e p . 627V— and
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th e y  go  s tro n g ly , a n d  I  t h in k  c o n c lu s ive ly , to  
s u p p o r t th e  p ro p o s it io n  t h a t  n o  la rg e r ju r is d ic t io n  
w i th  respec t to  co llis io n s  has been g iv e n  to  th e  
A d m ira lty  s ide  o f  th e  c o u n ty  c o u rts  th a n  was 
possessed b y  th e  A d m ir a l t y  C o u rt its e lf . ”  T h e re  are 
o th e r  passages in  th e  sam e case to  th e  sam e e ffe c t and  
M r. C a rp m ae l ju s t  a t  th e  close o f  h is  a rg u m e n t ca lled  
o u r  a t te n t io n  to  a n o th e r case o f  Reg. v . The Judge o f 
the C ity  o f L o ndon  C ourt (8 Q. B . D iv .  601), w h ic h  
c e r ta in ly  does n o t  c o n f lic t  w i th  th e  ju d g m e n t 
w h ic h  I  ha ve  ju s t  re ad , a n d  I  t h in k  t h a t  he is 
ju s t i f ie d  in  s a y in g  th a t  th e  ju r is d ic t io n  o f  th e  
c o u n ty  c o u r t in  A d m ira lty  is— w ith  an  im m a te r ia l 
e xce p tio n  o r  a d d it io n  w h ic h  does n o t  m a t te r  fo r  
o u r  p re se n t pu rpose— a t le a s t co -ex ten s ive  w i t h  
th e  ju r is d ic t io n  o f  th e  o ld  C o u r t o f  A d m ira lty .  
T h e  n e x t  q u e s tio n , th e re fo re , is  : W o u ld  th e  o ld  
C o u r t o f  A d m ira lty  ha ve  h a d  ju r is d ic t io n  in  th is  
case ? I t  is  sa id  t h a t  E ve ra rd  v .  K e n d a ll (sup .) 
says n o t.  I n  m y  o p in io n  E ve ra rd  v .  K e n d a ll (sup .) 
dec ides n o th in g  o f  th e  s o r t. I n  m y  o p in io n  
E ve ra rd  v .  K e n d a ll decides no  m o re  th a n  th is ,  t h a t  
w here  y o u  ha ve  g o t tw o  th in g s , n e ith e r  o f  w h ic h  
is a vessel, th e n  th e  c o u n ty  c o u r t has no  ju r is d ic t io n  
because— r ig h t ly ,  I  t h in k — i t  was conceded in  
th a t  case t h a t  th e  C o u r t o f  A d m ira lty  i ts e lf  w o u ld  
n o t ha ve  h a d  ju r is d ic t io n .  W h e re  y o u  ha ve  tw o  
th in g s  w h ic h  f lo a t b u t  n e ith e r  o f  w h ic h  is a sh ip , 
th e re  is  no  A d m ir a l t y  ju r is d ic t io n .  T h a t  is  o f  
no assistance in  d e c id in g  w h e th e r, w here  one o f  
th e m  is  a d m it te d ly  a  sh ip , th o u g h  th e  o th e r  m a y  
be o n ly  a vessel, th e  A d m ir a l t y  C o u rt w o u ld  have 
had  ju r is d ic t io n .  I n  m y  o p in io n  The Ze ta  (sup .) 
m akes i t  re a so n a b ly  p la in  th a t  th e  A d m ira lty  
C o u r t has ju r is d ic t io n .  I  t h in k  th e  passage w h ic h  
has been re a d  m o re  th a n  once in  L o rd  M a cn a g h te n ’s 
o p in io n — a n d  th e re  is  c e r ta in ly  n o th in g  in co n s is te n t 
w i th  i t  in  L o rd  H e rs c h e ll’s o p in io n — m akes i t  
f in ite  p la in  th a t  w he re  th e re  are tw o  vessels and  
one o f  th e m , a t  a n y  ra te , is  a s h ip , th e  A d m ir a l t y  
C o u r t has ju r is d ic t io n  in  respect o f  a c o n ta c t 
be tw een th e  tw o — I  d e lib e ra te ly  ha ve  n o t used 
th e  w o rd  “  co llis io n  ” — an d  i t  does n o t m a tte r  
d  e ith e r  th e  b o d y  re c e iv in g , o r  th e  b o d y  d o in g  
th e  dam age , was n o t a  sh ip , p ro v id e d  t h a t  th e  
o th e r  b o d y  w as a sh ip . N o w  M r . H a y w a rd , w h ile  
a ckn o w le d g in g  t h a t  t h a t  is th e  e ffe c t o f  L o rd  
M a cn a g h te n ’s o p in io n  an d  a lso o f  L o rd  H e rsch e ll, 
savs t h a t  t h a t  was ob iter in  th e  p a r t ic u la r  case a n d  
c a n n o t p re v a il ag a in s t th e  express w o rd s  o f  th e  
tw o  C o u n ty  C o u r t J u r is d ic t io n  A c ts , an d  he says 
th a t  th e  w o rd s  “  dam age b y  co llis io n  ”  in  
sub -sect. (3 ) o f  sect. 31 o f  th e  A c t  o f  1868 m u s t be 
read  as re s tr ic te d  b y — n o t as e n la rg e d  b y — th e  
W ords o f  sect. 4  in  th e  A c t  o f  1869. N o w  i t  is 
f iu ite  c le a r t h a t  th e  le a rn e d  L o rd s  in  The Ze ta  (sup .) 
th o u g h t th a t  th e  w o rd s  “  dam age b y  c o llis io n  ”  
w ere sa tis fie d  i f  e ith e r  th e  d a m a g in g  o r  th e  dam aged 
vessel w as a sh ip . M r . H a y w a rd  a rgued  th a t  since 
1869— th o u g h  The Ze ta  (su p .) w as de c id ed  in  
1895— th a t is  n o t  possib le  because sect. 3 is to  be 
r ead, i f  n o t  w i th  re g a rd  to  o th e r  m a tte rs , a t  a n y  
m te  w i th  re g a rd  to  dam age b y  c o llis io n , as i f  i t  
e x te nde d  an d  a p p lie d  o n ly  to  c la im s  fo r  dam age 
t °  sh ips . I  do  n o t  so re ad  sect,. 4  o f  th e  A c t  o f  
M*69. I  t h in k  th a t  th e  e ffe c t o f  th e  A c t  o f  1869 is 
m is  : th e  L e g is la tu re  h a d  rea lised  t h a t  th e y  ha d  
° n ly  a llo w e d  sh ipo w ne rs  to  c la im  fo r  dam age b y  
co llis io n  a n d  in  th e  in te rv e n in g  y e a r i t  w as rea lised  
m a t  th e re  w ere m o re  w a ys  o f  h u r t in g  a s h ip  th a n  
b y  a c o llis io n  be tw een h e rse lf a n d  a n o th e r vessel ; 
au d  co n se q u e n tly  th e y  sa id  t h a t  w i th  re g a rd  to  
sb ips , sect. 3 o f  th e  e a r lie r  A c t  w o u ld  a p p ly  to  a ll 
c la im s  fo r  dam age, w h e th e r b y  co llis io n  o r  o th e r- 
" 1ISe, b u t  i t  d id  n o t c u t  d o w n  th e  w o rd s  as th e y  
a lre a d y  s tood . I t  d id  n o t  say t h a t  a  c la im  fo r  
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dam age b y  co llis io n  can  o n ly  be b ro u g h t in  fu tu re  
w here  b o th  th e  vessels are sh ips, regard less o f  th e  
genera l la w  th a t ,  p ro v id e d  one o f  th e m  w as a sh ip , 
i t  can  a t  p resen t be b ro u g h t. I  do  n o t t h in k  
th a t  t h a t  w as th e  e ffe c t o f  th e  A c t  a t  a ll,  a n d , in  
m y  o p in io n , M r . C arp m ae l has m a de  good  h is  
p o in t  t h a t  th e  o ld  A d m ir a l t y  C o u rt w o u ld  ha ve  
h a d  ju r is d ic t io n  to  de a l w i th  th is  case ; th a t  
th e  c o u n ty  co u rts  w h ic h  ha ve  A d m ir a l t y  ju r is 
d ic t io n  ha ve  a ju r is d ic t io n  co -ex ten s ive  in  th is  
respec t w i th  th a t  o f  th e  o ld  A d m ira lty  C o u r t ; 
a n d  th a t ,  th e re fo re , on  th a t  g ro u n d , th e  C ity  o f  
L o n d o n  C o u rt h a d  ju r is d ic t io n  to  dea l w i th  th is  
p a r t ic u la r  co llis io n .

I  t h in k  th a t  th e  ju d g m e n t o f  th e  lea rned  ju d g e  
sh o u ld  be s u p p o rte d  u p o n  th a t  g ro u n d .

Bateson, J.— I  agree w i th  m y  L o rd  on th is  
p o in t,  an d  I  do  n o t w a n t to  a d d  a n y th in g  to  w h a t 
he has sa id  u p o n  i t ,  b u t  I  w i l l  say  a fe w  w o rd s—  
because I  a m  v e ry  s o r ry  th a t  I  am  n o t a t  one w i th  
h im — a b o u t th e  o th e r  p o in t  u p o n  w h ic h  th e  lea rned  
ju d g e  in  th e  c o u r t be lo w  has decided.

I  t h in k  t h a t  w h a t one has to  cons ide r, s i t t in g  as 
a c o u n ty  c o u r t ju d g e , is  w h e th e r one has ju r is d ic t io n  
to  t r y  th e  p a r t ic u la r  case w h ic h  is b e in g  presented , 
a n d  th e  case t h a t  w as b e in g  p resen ted  w as th e  case 
o f  a  vessel in  to w  o f  a  tu g  b e in g  b ro u g h t in to  
c o llis io n  w i th  a n o th e r tu g  u n d e r w a y . W h e th e r 
th is  vessel w h ic h  w as in  to w  o f  th e  tu g  is m o re  o fte n  
in  to w  o f  a  tu g  th a n  n o t, does n o t  seem to  m e to  
m a t te r  in  th e  least. I t  is sa id  t h a t  she is a  barge 
t h a t  goes u p  canals, an d  m a y  be to w e d  b y  horses 
o r  a n o th e r ba rge, b u t  in  th is  p a r t ic u la r  case th e  
qu e s tio n  is  : H a d  th e  ju d g e  ju r is d ic t io n  in  A d m ira lty  
to  t r y  a case w here  a  vessel in  to w  o f  a tu g  is b ro u g h t 
in to  c o llis io n  w i th  a n o th e r tu g  ? I  c a n n o t see 
w h a t is  t o  p re v e n t h im  h a v in g  ju r is d ic t io n .  I t  is 
sa id  th a t ,  a lth o u g h  th e re  h a d  been a c o llis io n  
be tw een tw o  vessels, th e re  is  no  ju r is d ic t io n  u n d e r 
sect. 3, sub -sect. (3 ), o f  th e  C o u n ty  C o u rt A c t  o f  
1868, w h ic h  says t h a t  th e re  is  ju r is d ic t io n  as to  a n y  
c la im  fo r  dam age b y  a c o llis io n . I t  is sa id  th a t  those  
w o rd s  do  n o t  co ve r th is  case because E ve ra rd  v . 
K e n d a ll (sup .), a n d  one o r  tw o  o th e r cases, have 
suggested th a t  those  w o rd s  “  dam age b y  c o llis io n  ”  
m u s t be co n fin e d  to  co llis io n  be tw een  sh ips. 
E ve ra rd  v . K e n d a ll (su p .) does n o t say so. A l l  
t h a t  case, as I  u n d e rs ta n d  i t ,  says is  t h a t  th e  
A d m ira lty  C o u rt n e ve r h a d  ju r is d ic t io n  to  t r y  a 
case o f  c o llis io n  be tw een tw o  barges ; i t  ne ve r was 
g iv e n  ju r is d ic t io n  to  t r y  a c o llis io n  be tw een tw o  
barges b y  th e  A c ts  o f  1840 a n d  1861. T h a t  does 
n o t seem to  m e to  ha ve  re a lly  a n y  b e a rin g  on  th is  
case, a n d  b u t  fo r  th e  a rg u m e n t th a t  th e  w o rd  
“  co llis io n  ”  in  sub -sect. (3 ) in v o lv e s  a co llis io n  
b y  a s h ip , th e re  w o u ld  n o t be a n y th in g  to  be sa id . 
B u t  sup pos ing  i t  does in v o lv e  a  c o llis io n  b y  a sh ip , 
th e n  i t  seems to  m e th a t  th is  vessel b e in g  in  to w  o f 
a  tu g  m u s t be rega rd ed  as a sh ip . She is  n o t be ing  
p ro p e lle d  b y  oars o n ly . T h e  d e f in it io n  o f  a sh ip  
in  a l l  th e  A c ts  o f  P a r lia m e n t we have been re fe rred  
to  is  “ a  vessel used in  n a v ig a tio n  n o t  p ro p e lle d  
b y  oa rs .”  T h is  vessel w as n o t p ro p e lle d  b y  oars.

I  da re  say she v e ry  o fte n  w as p ro p e lle d  b y  oars, 
b u t  on  th is  occasion, w i th  re ference to  th is  a c tio n , 
I  t h in k  she w as b e in g  p ro p e lle d  b y  th e  s team  o f  th e  
tu g , a n d  in  th a t  sense she was a s team er ; she 
w o u ld  be so rega rd ed  fo r  th e  purposes o f  n a v ig a tio n  
a n d  th e  ru le s  o f  n a v ig a tio n . A  vessel th a t  is 
p ro p e lle d  b y  oars a lone o n ly  goes a b o u t in  n a rro w  
w a te rs  a n d  fo r  c o m p a ra tiv e ly  s h o rt d is tances. 
W h e n  she is  b e in g  to w e d  b y  a  tu g  she can go in to  
a l l  so rts  o f  w a te rs , be to w e d  in to  a l l  so rts  o f  
p o s it io n s , a n d  g e t in to  a l l  so rts  o f  tro u b le  w h ic h  
she c a n n o t g e t in to  i f  she is  p ro p e lle d  b y  oars o n ly ,

N N N
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an d  t h a t  m a y  be a good reason fo r  re g a rd in g  h e r as 
a sh ip . T h e re fo re , in  m y  v ie w , th is  vessel w as a 
sh ip , i f  i t  is  necessary th a t  i t  sh o u ld  be so h e ld  in  
o rd e r to  b r in g  h e r w ith in  sub -sect. (3) o f  sect. 3 
o f  th e  A c t  o f  1868.

I  ra th e r  agree w i th  w h a t m y  L o rd  has sa id  a b o u t 
th e  cases w h ic h  ha ve  been re lie d  on  b y  th e  learned 
ju d g e  in  th e  c o u r t be lo w , t h a t  in  tho se  cases i t  
seems p r e t ty  c le a r th a t  none o f  th e  vessels w ere 
p ro p e lle d  b y  oars a t  a ll.  I t  c e r ta in ly  w as so in  
The H a r lo w  (sup .) ; i t  c e r ta in ly  w as so in  The M a c  
(sup .), an d  in  The M u d la rk  (sup .), a n d  The  
L ig h te r N o . 3 (sup .), a n d  I  t h in k ,  also, in  The N o r fo lk  
Coast (153 L .  T .  J o u r. 450). I  t h in k  in  a l l  those  
cases th e y  w ere u n p ro p e lle d  b y  oars, a n d  th e re fo re  
th e  d e fin it io n  does n o t a p p ly  to  th e m . T h is  case 
is  n o t a case l ik e  those  a t  a ll,  e xce p t so fa r  as th e re  
was a to w a g e  g o in g  on  in  a l l  o f  th e m .

R efe rence has been m a de  to  E x  p a rte  Ferguson  
(1 A sp . M a r. L a w  Cas. 8 : 24 L .  T . R e p . 96 ; L -  R e p . 
6 Q . B . D iv .  280). I n  th a t  case th e  fa c ts  w ere 
t h a t  th e  vessel t h a t  cam e in to  co llis io n  th e re  was 
a c tu a lly  s a ilin g  a t  th e  t im e  a n d  w as a c tu a lly  
rega rd ed  as a s a ilin g  sh ip . T h a t  seems to  m e to  be 
v e ry  m u c h  l ik e  th is  case, e xce p t t h a t  th e  vessel 
w h ic h  cam e in to  c o llis io n  w as b e in g  to w e d  b y  steam , 
an d  I  t h in k  i t  n o t  im p ro p e r  to  h o ld  t h a t  she was a 
s h ip  w i th in  th e  m e a n in g  o f  th e  d e f in it io n  to  w h ic h  
re ference has been m ade.

F o r  these reasons, a n d  m u c h  to  m y  re g re t, I  
t h in k  th e  a p pea l sh o u ld  be d ism issed on  b o th  
g round s , n o t  o n ly  on  one.

A p p e a l dism issed.

S o lic ito rs  fo r  th e  a p p e lla n ts , Keene, M a rs la n d ,  
B ryde n , a n d  B esant.

S o lic ito r  fo r  th e  re sponden ts , A . S a ckv ille  
H u lkes .

3uiictal Committee of tfjc Council
O ct. 9 , 10 , 12 , a n d  N o v .  3 , 1 9 3 3 .

(P re s e n t: Lo rds  At k in , T o m lin  and 
T hankerton.)

The Bathori. (a )

ON APPEAL FROM THE PRIZE COURT.

P r iz e — In te r n a t io n a l  la w — E n e m y  vessel c a p 
tu re d  a n d  s u n k  w h i ls t  p ro c e e d in g  u n d e r  sa fe  
co n d u c t— H u n g a r ia n  o w n e rs  c a r r y in g  o n  b u s i
ness a t F iu m e — S ta tu s  o f  F iu m e — “  N a t io n a ls  
o f  fo r m e r  K in g d o m  o f  H u n g a r y  " — T re a ty  o f  
T r ia n o n ,  a r ts .  53 , 2 3 2 .

T h e  p la in t i f f s ,  a n  I t a l i a n  c o m p a n y , c la im e d  
dam ages i n  respect o f  the loss o f  th e ir  s te a m sh ip
B . ,  w h ic h  w a s  c a p tu re d  a n d  sub se q u e n tly  s u n k  
i n  the A t la n t ic  o n  the  l s i  S e p t., 1 9 1 4 , b y  one o f  
H is  M a je s ty 's  s h ip s  w h i ls t  s a i l in g  u n d e r  a  
safe co n d u c t g ra n te d  b y  the F re n c h  a n d  co u n te r
s ig n e d  b y  the G re a t B r i t a in  a u th o r it ie s .

I n  S e p t., 1 9 1 4 , the p la in t i f f s  w ere  a  H u n g a r ia n  
c o m p a n y  re g is te re d  i n  B u d a p e s t a n d  c a r ry in g  
o n  b u s in ess  a t F iu m e ,  th e n , a n d  u n t i l  1 9 1 8 , a  
H u n g a r ia n  p o r t .  I n  1 9 2 0  the  p la in t i f f s  h a d  
become d o m ic ile d  i n  F iu m e ,  w h ic h  a t  the date  
w h e n  the  T re a ty  o f  T r ia n o n  between the  A l l i e d

(a) Reported by E dwakd J. M . Chaplin , Esq., Barrister-at-
Law.

P o w e rs  a n d  H u n g a r y  w a s  s ig n e d  i n  1 9 2 0  w as  
i n  the  o c c u p a tio n  o f  G a b rie le  d 'A n n u n z io ,  w ho  
h a d  p ro c la im e d  h im s e lf  d ic ta to r .  I n  J u ly ,  
1 9 21 , F iu m e  w a s  d e c la re d  b y  the  I t a l i a n  a n d  
Y u g o -S la v ia n  G o ve rnm en ts , w i th  the con
cu rre n ce  o f  the A l l ie d  a n d  A s s o c ia te d  P ow ers , 
to  be a  f re e  a n d  in d e p e n d e n t p o r t .  I n  1924 
F iu m e  w a s  f o r m a l ly  a n n e xe d  to  I t a ly .  B y  
a r t .  232  o f  the T re a ty  o f  T r ia n o n  the P o w e rs  
rese rved  “  the r ig h t  to  r e ta in  a n d  l iq u id a te  a l l  
p ro p e r ty  r ig h ts  a n d  in te re s ts  "  w h ic h  be longed  
a t the da te o f  the c o m in g  in to  fo rc e  o f  the T re a ty  
to  “ n a t io n a ls  o f  the fo r m e r  K in g d o m  o f  H u n g a ry  
o r  c o m p a n ie s  c o n tro lle d  b y  the m  ”  w i th in  the 
te r r i to r ie s  o r  u n d e r  the  c o n tro l o f  those P ow ers .

H e ld ,  th a t p a r .  2  o f  the a n n e x  to  a r t .  2 3 2  o f  the 
T re a ty  o f  T r ia n o n ,  w h ic h  p ro v id e d  th a t no  
c la im  o r  a c t io n  s h a ll be m a de  o r  b ro u g h t 
a g a in s t a n y  A l l ie d  P o w e r  b y  a n y  H u n g a r ia n  
n a t io n a l  “  i n  respect o f  a n y  ac t o r  o m is s io n  
w ith  re g a rd  to  h is  p ro p e r ty ,  r ig h ts  o r  in te res ts  
d u r in g  the W a r , "  w h ic h  w a s  g iv e n  f u l l  fo rc e  
a n d  e ffect as  la w  by  the T re a ty  o f  Peace  
( H u n g a r y )  A c t ,  1 9 21 , b a rre d  the p la in t i f f s '  
c la im .

J u d g m e n t o f  the  P r iz e  C o u r t  ( re p o r te d  a n te , 
p .  355  ; 148  L .  T .  R e p . 3 5 3  ; (1 9 3 3 ) P .  22 ) 
a ff irm e d .

A p p e a l  f ro m  th e  ju d g m e n t o f  th e  P rize  C o u rt 
(L o rd  M e rr iv a le , P .)  d a te d  th e  2 0 th  O c t., 1932, 
re p o rte d  ante, p . 3 5 5 ; 148 L .  T .  R e p . 353 ; (1933) 
P . 22.

T h e  p la in t i f fs ,  A d r ia  S ocie ta  A n o n im a  d i N a v i-  
gaz ione M a r i t t im a ,  a n  I ta l ia n  c o m p a n y , a n d  th e  
m a s te r an d  c rew  o f  th e  s tea m sh ip  B a th o r i, c la im ed  
fro m  H .M . P os tm a s te r-G e n e ra l a n d  C a p ta in  P e rc iva l 
H e n ry  W a r le ig h , R .N . ,  dam ages occasioned by  
reason o f  th e  w ro n g fu l c a p tu re , se izure, loss, and 
d e s tru c t io n  on  th e  h ig h  seas on  th e  1s t S ep t., 1914> 
o f  th e  B a th o r i b y  H .M .S . M in e rv a ,  u n d e r com m and  
o f  th e  d e fe n d a n t, C a p ta in  W a rle ig h , w h ils t  the  
B a th o r i w i th  th e  licence  o f  th e  B r i t is h ,  F rench , 
A m e r ic a n , a n d  S pan ish  G o ve rn m e n t a u th o r it ie s  
w as p roceed ing  fro m  H a v re  to  V ig o .

T h e  p la in t i f fs  b y  th e ir  p e t it io n  a lleged  th a t 
w h i ls t  th e  B a th o r i,  th e n  o w ne d  b y  a H u n g a ria n  
c o m p a n y , c a r ry in g  on i ts  business a t  a n d  fro m  
F iu m e , w as s a ilin g  to  V ig o  u n d e r a  safe con d u c t 
g ra n te d  b y  th e  F re n c h  a u th o r it ie s  an d  coun te rs igned  
b y  th e  B r i t is h  C onsu l-G enera l a t  R o u e n , she was 
w ro n g fu lly  a n d  w ith o u t  p ro b a b le  cause ca p tu re d  
a n d  su n k  b y  H .M .S . M in e rv a .  I t  w as a lleged b y  
th e  d e fe n d a n ts  in  th e ir  answ er t h a t  th e  s in k in g  °* 
th e  B a th o r i w as ju s t if ie d  b y  h e r susp ic ious conduct. 
A t  th e  t r ia l  th is  defence w as n o t  a rgued , an d  i t  
w as a d m it te d  th a t  th e  B a th o r i h a d  n o t fo r fe ite d  her 
safe c o n d u c t. I t  w as, ho w e ve r, con tend ed  th a t  the  
s in k in g  o f  th e  B a th o r i w as an  in d e p e n d e n t a c t ot 
th e  co m m a n d e r o f  H .M .S . M in e rv a ,  g iv in g  no  r ig h t 
o f  redress ; a n d  t h a t  b y  reason o f  th e  p ro v is io n s  ot 
th e  T re a ty  o f  T r ia n o n , be tw een  th e  A l lie d  and 
A ssoc ia te d  P ow ers  a n d  H u n g a ry  s igned  on  the  
4 th  J u n e , 1920, a n y  r ig h t  t o  th e  re lie f  c la im e d  by 
th e  p la in t i f fs  w as, in  a n y  case, b a rre d . L o r d  
M e rr iv a le  h e ld , (1 ) t h a t  th e  B a th o r i h a v in g  been 
g ra n te d  im m u n ity  w as s u n k  b y  an a c t o f  w i*r  
c o n tra ry  to  th e  te rm s  o f  th e  g ra n t o f  safe conduc > 
a n d  t h a t  th e re fo re  a c la im  re s u lte d  to  th e  ow ner* 
to  re co ve r h e r va lu e  as soon as th e ir  d is a b il ity  t  
sue b y  reason o f  th e  s ta te  o f  w a r h a d  been re m o v e d , 
b u t  (2 ) th a t  th e  H u n g a r ia n  G o v e rn m e n t h a d  powe
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t o  b in d  th e  c itize n s  o f  F iu m e  b y  th e  T re a ty  o f 
T r ia n o n  ; t h a t  th e  p la in t i f fs  w ere “  n a tio n a ls  o f  th e  
fo rm e r K in g d o m  o f  H u n g a ry  ”  o r  a  c o m p a n y  co n 
t ro l le d  b y  such  n a tio n a ls , a n d  th a t  th e ir  c la im  was 
w ith in  th e  scope o f  a r t .  232 o f  th e  T re a ty ,  an d  
th e re fo re  fa ile d .

T h e  p la in t i f fs  appealed.
S tu a r t B evan, K .C . a n d  S ir  Robert A ske  fo r  th e  

a p p e lla n ts .
S ir  D o n a ld  Som ervell, K .C . (S .-G .) a n d  H u b e rt 

H a l l  fo r  th e  respond en t.

T h e  ju d g m e n t o f  th e ir  L o rd s h ip s  w as d e liv e re d  b y

Lord Atkin.— T h is  is  a n  appea l f ro m  a decree 
o f  th e  P re s id e n t, L o rd  M e rr iv a le , s i t t in g  in  P rize , 
b y  w h ic h  he  p ro n o u n ce d  a g a in s t th e  c la im  o f  th e  
p la in t if fs ,  th e  p resen t a p p e lla n ts , a n d  condem ned 
th e m  in  costs. T h e  a p p e lla n ts  are a  c o rp o ra tio n  
no w  e s ta b lished  u n d e r I ta l ia n  la w . T h e ir  n a t io n a lity  
to r  a p e r io d  a f te r  th e  W a r  has been in  d is p u te  ; 
b u t i t  is  u n d is p u te d  t h a t  be fo re  a n d  d u r in g  th e  
W a r  th e y  w ere n a tio n a ls  o f  H u n g a ry . T h e y  a re  a 
s h ip p in g  c o m p a n y  a n d  c a r ry  on  business a t  F iu m e . 
O n  th e  2 5 th  J u ly ,  1914, th e  s tea m sh ip  B a th o r i, o f  
2223 to n s  gross re g is te r, ow ne d  b y  th e  a p p e lla n ts  
s n d  s a ilin g  u n d e r th e  A u s tro -H u n g a r ia n  flag , le f t  
M a z a re lli fo r  R o u e n  w i th  a m ix e d  cargo co n s is tin g  
® f beans, app les, f lo u r , p a ra ff in , in se c t po w d e r, 
beech sleepers, staves a n d  e ld e r blossom s. She 
reached H a v re  on  th e  5 th  A u g ., 1914, an d  w h ile  
th e re  th e  cargo  w as d ischa rge d  b y  o rd e r o f  th e  
F re n c h  a u th o r it ie s . D ischa rge  w as co m p le te d  on 
th e  2 8 th  A u g ., a n d  th e  n e x t d a y  th e  sh ip  sa iled  in  
b a lla s t fo r  V ig o  u n d e r a sa fe -con duc t issued b y  th e  
F re n ch  a u th o r it ie s  a n d  c o n firm e d  b y  th e  B r i t is h  
C onsu l-G enera l a t  H a v re . O n th e  1s t S ep t., w hen  
° n th e  h ig h  seas a b o u t t h i r t y  m ile s  f ro m  V ig o , 
®he w as s to p p e d  b y  H .M .S . M in e rv a .  T h e  co m 
m a n d e r (th e  d e fe n d a n t C a p ta in  W a rle ig h ) a p p a re n tly  
th o u g h t t h a t  th e  B a th o r i was v io la t in g  th e  te rm s  o f  
th e  sa fe -con duc t, a n d  a f te r  re m o v in g  th e  m a s te r 
a n d  c re w  o rde re d  h e r to  be su n k . O n  rep rese n ta 
tio n s  m ade on  b e h a lf o f  th e  A u s tro -H u n g a r ia n  
G o ve rn m e n t, th e  B r i t is h  G o ve rn m e n t on  th e  1 9 th  
” Rn., 1915, a d m it te d  th a t  a  m is ta k e  h a d  been m ade 
and  u n d e rto o k  to  con s id e r th e  q u e s tio n  o f  p e c u n ia ry  
{ ¡a b il i ty  on  th e  re s u m p tio n  o f  f r ie n d ly  re la tio n s  and  
*.as p a r t  o f  th e  genera l s e tt le m e n t o f  c la im s  on  b o th  

sides w h ic h  m a y  th e n  arise .”
O n th e  6 th  M a y , 1930, th e  p la in t i f fs  com m enced 

th e  p resen t p roceed ings in  p r ize , c la im in g  co m 
p e nsa tion  fo r  th e  loss o f  th e  s h ip  a n d  th e  e ffects 
° f  th e  m a s te r a n d  c rew . B e fo re  th e  P re s id e n t th e  
q u es tion  was de b a te d  w h e th e r th e  c ircum stance s  
gave a r ig h t  t o  c la im  in  p r ize . T h e  P re s id e n t de 
te rm in e d  th is  p o in t  in  fa v o u r  o f  th e  p la in t i f fs ,  an d  
{Us dec is ion  in  th is  respec t w as n o t  cha llenged  
be fore th is  b o a rd . I t  becam e necessary, th e re fo re , 
to  con s id e r th e  defences ra ise d  in  th e  answ er o f  th e  
d e fend an ts , w h ic h  a lleged  th a t  th e  c la im  was 
ba rred  b y  th e  p ro v is io n s  o f  th e  T re a ty  o f  Peace 
be tw een H u n g a ry  a n d  th e  A llie d  P ow ers (th e  
t r e a ty  o f  T r ia n o n ), o r  w as s u b je c t t o  th e  charge  
c re a ted  b y  th e  sam e T re a ty  a n d  th e  O rders  in  
C ounc il m ade fo r  th e  e n fo rce m e n t th e re o f. F o r  th e  
Purpose o f  th is  case th e ir  L o rd s h ip s  f in d  i t  o n ly  
Accessary to  de a l w i th  th e  defence t h a t  th e  c la im  
,as c o m p le te ly  ba rre d . T h e  T re a ty  o f  T r ia n o n  was 

®>gned on  th e  4 th  Ju n e , 1920. I t  p ro v id e d  th a t  i t
as to  com e in to  fo rce  fro m  th e  d a te  o f  ra t if ic a t io n . 

G n th e  2 6 th  J u ly ,  1921, ra t if ic a t io n s  w ere exchanged. 
G n th e  2 4 th  A u g ., 1921, th e  T re a ty  w as reg is te re d  
is  R League  o f  N a tio n s . P a r t  X .  o f  th e  T re a ty  
¡7 beaded E co n o m ic  C lauses. I t  in c lu d e s  sect. I I I . ,

D e b ts ,”  a r t .  231, w i th  a n nex , a n d  sect. IV . ,

“  P ro p e rty , R ig h ts  a n d  In te re s ts ,”  a r ts . 232, 233, 
w i th  annex . A r t .  232 p ro v id e s , “  T h e  qu e s tio n  o f  
p r iv a te  p ro p e r ty ,  r ig h ts  a n d  in te re s ts  in  an  enem y 
c o u n try  s h a ll be s e tt le d  a cco rd in g  to  th e  p r in c ip le s  
la id  d o w n  in  th is  sec tio n  a n d  t o  th e  p ro v is io n s  o f  th e  
a n n e x  h e re to .”  B y  th e  annex , p a r. (2 ), i t  is  p ro 
v id e d  as fo llo w s  :—

“ N o  c la im  o r  a c tio n  s h a ll be m ade o r  b ro u g h t 
a g a in s t a n y  A llie d  o r  A ssoc ia te d  P o w e r o r  ag a in s t 
a n y  pe rson a c t in g  on  b e h a lf o f  o r  u n d e r th e  
d ire c t io n  o f  a n y  le g a l a u th o r it y  o r  D e p a rtm e n t o f  
th e  G o v e rn m e n t o f  such  a P o w e r b y  H u n g a ry  o r 
b y  a n y  H u n g a r ia n  n a tio n a l o r  b y  o r  on  b e h a lf o f  
a n y  n a t io n a l o f  th e  fo rm e r K in g d o m  o f  H u n g a ry  
w h e re v e r re s id e n t in  respect o f  a n y  a c t o r  om iss ion  
w i th  re g a rd  to  h is  p ro p e r ty , r ig h ts  o r  in te re s ts  
d u r in g  th e  w a r  o r  in  p re p a ra tio n  fo r  th e  w a r. 
S im ila r ly  n o  c la im  o r  a c tio n  s h a ll be m ade o r 
b ro u g h t a g a in s t a n y  pe rson in  respect o f  a n y  a c t o r  
om iss io n  u n d e r o r  in  acco rdance w i th  th e  excep
t io n a l w a r  m easures, law s  o r  re g u la tio n s  o f  a n y  
A l lie d  o r  A ssoc ia te d  P o w e r.”

O n  th e  1 2 th  M a y , 1931, th e  T re a ty  o f  Peace 
(H u n g a ry )  A c t ,  1921, w as passed b y  th e  B r i t is h  
L e g is la tu re . I t  enacts :—•

(1) “ H is  M a je s ty  m a y  m a ke  such a p p o in t
m e n ts , e s ta b lish  such  offices, m a ke  such O rders 
in  C o u n c il, a n d  d o  such  th in g s  as ap p e a r to  h im  
to  be necessary fo r  c a r ry in g  o u t  th e  sa id  T re a ty  
a n d  fo r  g iv in g  e ffe c t to  a n y  o f  th e  p ro v is io n s  o f  
th e  sa id  T re a ty . ”  (2 ) “  A n y  O rd e r in  C o u n c il 
m ade u n d e r th is  A c t  . . . sh a ll ha ve  e ffe c t as 
i f  en ac ted  in  th is  A c t . ”
O n th e  1 0 th  A u g ., 1921, a f te r  th e  ra t i f ic a t io n  o f  

th e  T re a ty  o f  T r ia n o n , an  O rd e r in  C o u n c il was 
m a de , th e  T re a ty  o f  Peace (H u n g a ry )  O rd e r, 1921, 
w h ic h , a f te r  re c it in g  th e  T re a ty  o f  T r ia n o n  a n d  th e  
T re a ty  o f  Peace (H u n g a ry )  A c t ,  1921, o rde re d  : 
“  (1 ) T h e  sections o f  th e  T re a ty  se t o u t  in  th e  
Schedule to  th is  O rd e r sh a ll ha ve  f u l l  fo rce  and  
e ffe c t as la w .”  I t  fu r th e r  p roceeded to  m ake  p ro 
v is io n s  fo r  c a r ry in g  o u t  th e  sections. In c lu d e d  in  
th e  schedu led  sections is  sect. IV . ,  w i th  annex, 
in c lu d in g  p a r. 2 , as se t o u t  above . T h e  de fend an ts  
m a in ta in  a n d  th e  P re s id e n t has h e ld  th a t  th e  
te rm s  o f  th is  clause b a r th e  p la in t i f fs ’ c la im . T h e  
p la in t i f fs  co n te n d  t h a t  th e  an n e x  m u s t be read  
s u b je c t to  th e  genera l p ro v is io n s  o f  a r t .  232, w h ic h  
is  expressed to  co ve r p ro p e r ty ,  r ig h ts , a n d  in te re s ts  
in  an  e n e m y  c o u n try .  T h e  B a th o r i, i t  is  sa id , was 
s u n k  o n  th e  h ig h  seas, a n d  w as n e ve r fo r  re le v a n t 
purposes in  th e  U n ite d  K in g d o m  as an  en em y  
c o u n try .  T h e ir  L o rd s h ip s , h o w e ve r, ha ve  no  d o u b t 
th a t  th e  p la in t i f fs ’ r ig h t ,  i f  a n y , t o  c la im  in  p r ize  
be fo re  a n  E n g lis h  P rize  C o u r t w o u ld  be p ro p e r ty  
in  E n g la n d , and th a t  p a r. 2 opera tes  to  d e fe a t th is  
r ig h t  o f  p ro p e r ty . T h e  p la in t i f fs  th e re u p o n  fu r th e r  
o b je c te d  th a t  th e y  h a d , b y  v ir tu e  o f  th e  T re a ty  o f  
R a p a llo , m ade be tw een  I t a ly  and  J u g o -S la v ia , a n d  
ra t if ie d  b y  those  tw o  S ta tes  a n d  recogn ised  b y  
E n g la n d  be fo re  th e  T re a ty  o f  T r ia n o n  cam e in to  
fo rce , been d iv e s te d  o f  H u n g a r ia n  n a t io n a l i ty  a n d  
ha d  assum ed th e  n a t io n a l i ty  o f  th e  in d e p e n d e n t 
S ta te  th e re b y  es ta b lished . T h e  re s u lt w as to  
p re v e n t p a r. 2 f ro m  a p p ly in g  to  th e m , fo r  th e  
a r t ic le  c o u ld  o n ly  be in te n d e d  to  a p p ly  to  those  
persons w h o  w ere n a tio n a ls  o f  H u n g a ry  a t  th e  t im e  
th e  T re a ty  cam e in to  fo rce . N o  c o u n try  c o u ld , i t  
w as sa id , be supposed to  p u rp o r t  to  su rre n d e r 
p r iv a te  r ig h ts  o f  persons w h o  w ere n o t w i th in  its  
p ro te c t io n  a t  th e  m o m e n t o f  su rrend e r. S uch a 
s u rre n d e r w o u ld  be in o p e ra tiv e  in  in te rn a t io n a l 
la w , a n d  th e  language o f  th e  T re a ty ,  h o w e ve r 
genera l, sh o u ld  be co n s tru e d  so as to  l im i t  its  
o p e ra tio n  to  cessions t h a t  c o u ld  be v a l id ly  m ade.



460 ASPINALL’S MARITIME LAW CASES.
P b i v . Co .] T h e  T r e h e r b e r t .

T h is  c o n te n tio n  gave rise  to  in te re s t in g  a rg u 
m e n ts  w h ic h  in v o lv e d  th e  n a t io n a l i ty  o f  res iden ts  
o f  F iu m e  a t  d if fe re n t da tes  a f te r  th e  W a r. I t  
fu r th e r  ra ise d  th e  im p o r ta n t  q u e s tio n  m e n tio n e d  
above  as to  th e  v a l id i t y  in  in te rn a t io n a l la w  o f  
s t ip u la t io n s  in  tre a tie s  p u rp o r t in g  to  a ffe c t th e  
p r iv a te  p ro p e r ty  o f  e x -n a tio n a ls  n o  lo n g e r n a tio n a ls  
o f  th e  c o n tra c t in g  S ta tes. ' I n  th e  o p in io n  o f  th e ir  
L o rd s h ip s , i t  is  unnecessary to  decide  these p ro 
b lem s in  th e  p resen t d is p u te . W h e th e r th e  p la in t i f fs  
w ere o r  w ere  n o t  H u n g a r ia n  n a tio n a ls  a t  th e  
e ffe c tiv e  d a te  o f  th e  tre a ty ,  th e ir  L o rd s h ip s  have 
com e to  th e  con c lu s io n  t h a t  th e  clause in  q u e s tio n  
p la in ly  w as in te n d e d  to  c o ve r th e m . T h e  T re a ty  
was th e  t r e a ty  o f  peace be tw een  H u n g a ry  an d  th e  
A llie d  P ow ers , an d  i t  appears re a so n a b ly  c le a r th a t  
th e  in te n t io n  o f  th e  p a rtie s  w as th a t  fo r  a c ts  o r  
om iss ions done to  th e  p ro p e r ty  o f  H u n g a r ia n  
n a tio n a ls  d u r in g  th e  W a r  those  n a tio n a ls  sh o u ld  
ha ve  no  redress w h e th e r th e y  d id  o r  d id  n o t  co n 
t in u e  to  be H u n g a r ia n  n a tio n a ls  u p  to  th e  d a te  o f  
th e  T re a ty .  W h e th e r fo r  a c ts  done be fore  th e  
a c q u is it io n  o f  new  n a t io n a l i ty  th e  ne w  S ta te  can 
o r  w i l l  exerc ise p ro te c t io n , o r  w h e th e r th e  fo rm e r 
S ta te  can  exerc ise p ro te c t io n , m a y  be de b a ta b le  ; 
b u t  in  th e  c ircum stance s  a tte n d in g  a  peace t r e a ty  
i t  appears v e ry  n a tu ra l th a t  th e  fo rm e r  S ta te  
s h o u ld  be re q u ire d  to  re noun ce  p ro te c t io n  fo r  i ts  
e x -n a tio n a ls , an d  in  th e  p re se n t T re a ty  i t  seems 
c le a r th a t  H u n g a ry  d id  so a c t. T h is , h o w e ve r, o n ly  
d e te rm in e s  th e  q u e s tio n  o f  c o n s tru c t io n . I f  th e  
T r e a ty  o p e ra te d  b y  in te rn a t io n a l la w  o n ly , th e  
t r ib u n a l in  p r ize  m ig h t w e ll ha ve  h a d  to  d e te rm in e  
h o w  fa r  H u n g a ry ’s a t te m p t to  a ffe c t th e  r ig h ts  o f  
e x -n a tio n a ls  c o u ld  be tre a te d  as e ffe c tiv e . B u t  fo r  
an  E n g lis h  c o u r t ,  w h e th e r in  p r ize  o r  n o t,  th is  
q u e s tio n  is  p re c lu d e d  b y  th e  te rm s  o f  th e  T re a ty  o f  
Peace A c t .  T h e  O rders in  C o u n c il m ade u n d e r i t  
are  to  ha ve  e ffe c t as i f  en ac ted  in  th e  A c t .  T h e  
o rd e r p ro v id e s  t h a t  th e  schedu led  sections o f  th e  
T re a ty  are to  h a ve  fu l l  fo rce  a n d  e ffe c t as la w . I f ,  
th e re fo re , th e  clause in  q u e s tio n  bears th e  co n 
s tru c t io n  w 'h ich  has a lre a d y  been im p u te d  to  i t ,  
t h a t  c o n s tru c t io n  m u s t be e n fo rce d  in  B r i t is h  c o u rts  
as la w . I t  fo llo w s  th a t  th e  c la im  o f  th e  p la in t i f fs  
is b a rre d  b y  th e  c lause . I t  does n o t  ap p e a r th a t  
th e  c o n te n tio n  as to  th e  in v a l id i t y  o f  th e  clause in  
in te rn a t io n a l la w  was ra ise d  b e fo re  th e  lea rned  
P re s id e n t, o r  t h a t  th e  e ffe c t o f  th e  s ta tu te  was 
b ro u g h t to  h is  a t te n t io n . T h e  s ta tu te  w as n o t  in  
te rm s  p lea ded , th o u g h  th e  O rd e rs  in  C o u n c il w ere 
re fe rre d  to  in  th e  p lea  ra is in g  th e  q u e s tio n  o f  th e  
charge  w i th  w h ic h  th e  b o a rd  ha ve  n o t  fo u n d  i t  neces
sa ry  to  dea l. N o  c ircu m s ta n ce s  e x is t,  h o w e ve r, w h ic h  
p re c lu d e  th e  d e fe n d a n ts  f ro m  re ly in g  on  th e  te rm s  
o f  th e  s ta tu te  on  ap pea l to  H is  M a je s ty  in  C o u n c il, 
an d  no  e x tra  costs can  h a ve  been in c u r re d  b y  reason 
o f  re lia nce  on  i t  b e in g  be la te d .

T h e ir  L o rd s h ip s  w i l l  h u m b ly  ad v ise  H is  M a je s ty  
t h a t  th e  a p pea l be d ism issed. T h e  a p p e lla n ts  m u s t 
b e a r th e  costs o f  th e  appea l.

A p p e a l d ism issed.

S o lic ito rs  fo r  th e  a p p e lla n ts , Swepstone, Stone, 
B arber, a n d  E llis .

S o lic ito r  fo r  th e  re sp o n d e n t, The T re a su ry  
S o lic ito r.

[ C t . o f  A p p .

<§ujpnw Court q{ §utoture.
— ♦ —

CO URT OF A P P E A L.

D e c . 7 , 8 , 11 , a n d  12 , 1 9 33 .

(B e fo re  S c r u t t o n , L a w r e n c e , a n d  G r e e r , 
L . J J . ,  a s s is te d  b y  N a u t ic a l  A ssesso rs .)

The Treherbert. (a )

O N  A P P E A L  F R O M  T H E  A D M IR A L T Y  D IV IS IO N .

T h a m e s  e s tu a ry — N a v ig a t io n  ro u n d  N . E .  S p i t  
B u o y — P ra c t ic e  o f  p i lo ts — “ N a r r o w  C h a n n e l”  
ru le — “  C ro s s in g  ”  r u le  — D u ty  o f  “  s ta n d -o n  ”  
vessel to  a c t w here  c o ll is io n  c a n n o t be a vo id e d  
b y  a c t io n  o f  “  g iv e -w a y  ”  vessel a lon e— R e g u la 
t io n s  f o r  P re v e n t in g  C o ll is io n s  a t  S ea, A r ts .  19 , 
2 1 , a n d  2 5 .

I n  n a v ig a t in g  ro u n d  the N . E .  S p i t  B u o y  i n  the  
T h a m e s  E s tu a r y  a  p ra c t ic e  e x is ts  f o r  the  p i lo t  
o f  a  vessel b o u n d  u p - r iv e r  to  leave s u ff ic ie n t  
ro o m  i n  ro u n d in g  the b u o y  f o r  a  d o w n -c o m in g  
vessel to p a s s  p o r t  to  p o r t  between h is  vessel 
a n d  the b u o y .

H e ld  (a f f ir m in g  L a n g to n , J . ) ,  th a t the existence  
o f  th is  p ra c t ic e  does n o t c o n s titu te  the n a v ig a 
t io n  ro u n d  the b u o y  a  “  n a r ro w  c h a n n e l ”  ;  
th a t vessels n a v ig a t in g  ro u n d  the b u o y  a re  n o t 
the re fo re  re q u ire d  to  c o m p ly  w i th  A r t .  25  
( “  n a r ro w  c h a n n e l ”  ru le )  o f  the S ea R u le s ,  
b u t th a t A r t .  19  ( “  c ro s s in g  ”  ru le )  a p p lie s .

H e ld ,  the re fo re , th a t w here  vessels w ere a p p ro a c h 
in g  the b u o y  f r o m  o p p o s ite  d ire c t io n s  the d o w n 
c o m in g  vessel, h a v in g  the vessel b o u n d  u p - r iv e r  
o n  h e r s ta rb o a rd  s id e , o u g h t to  keep o u t o f  the  
w a y , a n d  th a t the vessel b o u n d  u p - r iv e r  o u gh t 
to  keep h e r cou rse  a n d  speed.

H e ld ,  f u r th e r  (re v e rs in g  L a n g to n , J . ) ,  th a t 
a  vessel b o u n d  u p - r iv e r  w h ic h , o w in g  to 
the  set o f  w in d  a n d  tid e , h a d  pa ssed  u n d u ly  
close to  the b u o y , o u g h t n o t to be h e ld  to  b lam e  
f o r  f a i l i n g  to  ta ke  a c t io n  to  a v o id  c o ll is io n  
u n d e r  the  no te  to  A r t .  21 (w h ic h  re q u ire s  a  
s ta n d -o n  vessel to  ta ke  a c t io n  w here  she f in d s  
h e rs e lf so close th a t c o ll is io n  c a n n o t be avo id e d  
b y  the a c t io n  o f  the  “  g iv e -w a y  ”  vessel a lone) 
i f  the d o w n -c o m in g  vessel ca n  ye t b y  c a re fu l 
n a v ig a t io n  p a ss  between h e r a n d  the b u o y , o r 
i f  the la tte r  ca n  i n  the c irc u m s ta n c e s  sa fe ly  
p a s s  in s id e  the b u o y .

Appeal an d  cross-appea l f ro m  a ju d g m e n t o f  
L a n g to n , J .

T h e  a p p e lla n ts , ow ne rs  o f  th e  B r i t is h  s tea m sh ip  
Treherbert, w h o  w ere  d e fe n d a n ts  in  th e  a c tio n , 
ap pea led  a g a in s t a  ju d g m e n t h o ld in g  th e m  th ree - 
fo u r th s  to  b lam e  fo r  a  co llis io n  be tw een the  
Treherbert a n d  th e  G reek s te a m sh ip  A rch o n , owned 
b y  th e  re spond en ts , w h ic h  to o k  p lace  in  th e  e s tu a ry  
o f  th e  R iv e r  T h am e s, in  th e  v ic in i t y  o f  th e  N o r th -  
E a s t S p it  B u o y , on  th e  n ig h t  o f  th e  6 th  S e p t., 1933- 
I n  th e  cross-appea l th e  ow ne rs  o f  th e  A rchon

(o) Reported by Geoffrey H utchinson, Esq., Barrister-
at-Law.
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appea led  a g a in s t so m u c h  o f  th e  ju d g m e n t o f  
L a n g to n , J . as h e ld  th e m  o n e -fo u r th  to  b lam e fo r  
th e  c o llis io n .

T h e  fa c ts  a n d  co n te n tio n s  o f  th e  p a rtie s  are 
f u l ly  s ta te d  in  th e  fo llo w in g  ju d g m e n t o f  L a n g to n , J . ,  
d e liv e re d  on  th e  2 0 th  O c t., 1933.

Langton, J.— T h is  case arises o u t  o f  a  c o llis io n  
be tw een th e  A rch o n  an d  th e  Treherbert, w h ic h  
to o k  p lace  on  th e  6 th  S ept, la s t in  th e  n e ig h b o u rh o o d  
° f  th e  N o r th -E a s t  S p it  B u o y  in  th e  e s tu a ry  o f  
th e  R iv e r  T ham es. T h e  A rch o n  is  a G reek s te a m 
sh ip  o f  3511 to n s  g ross, 3 5 9 ft. in  le n g th , a n d  th e  
Treherbert is  a  B r i t is h  s te a m sh ip  o f  s l ig h t ly  la rg e r  
size, 4517 to n s  gross a n d  4 1 4 ft. in  le n g th . I  have 
m e n tio n e d  these d im e ns ion s  a t  th e  o u ts e t because 
th e  d im e ns ion s  a re  n o t u n im p o r ta n t  t o  th e  co n 
s id e ra tio n  o f  th is  case.
. T h e  A rch o n  was an  in w a rd -b o u n d  s h ip  to  L o n d o n  
*n cha rge  o f  a C inque  P o rts  p i lo t ,  a n d  she w as, a t  
th e  m a te r ia l t im e , p roceed ing  on  a course o f  N . 
b y  W . J  W . m a g n e tic , m e a n in g  to  pass th e  N o r th -  
E a s t S p it  B u o y  on  h e r p o r t  s ide a n d  go  u p  th e  
Tham es b y  w a y  o f  th e  P rin ce s  C hanne l. T h e  
Treherbert was an  o u tw a rd -b o u n d  s h ip , a n d  h a v in g  
c°m e  d o w n  th e  E d in b u rg h  C hanne l w as in te n d in g  
to  pass th e  N o r th -E a s t S p it  B u o y  in  th e  re g u la r  
' vay , ke e p in g  th e  b u o y  on  h e r s ta rb o a rd  h a n d , 
and  so pass d o w n  to  th e  D o w n s  a n d  o u t  on  h e r 
v °ya g e  to  C a rd iff. T h e  A rch o n  w as a f u l l y  lade n  
v essel w i th  a m a x im u m  d ra u g h t o f  s o m e th in g  ju s t  
o ve r 2 0 ft .  and  th e  Treherbert was p a r t ly  lade n  and  
oe r m a x im u m  d ra u g h t w as, I  th in k ,  1 8 ft. 3 in .

T h e  vessels cam e in to  co llis io n  o n  a fin e , d a rk  
¡••ght (p e rha ps  I  h a d  b e tte r  sa y  a  d a rk  n ig h t,  
because I  t h in k  i t  w as n o t  q u ite  s a t is fa c to r ily  
A scerta ined w h e th e r i t  w as m o o n lig h t o r  n o t) ,  b u t,  
ab y w a y , u p o n  a fin e , c le a r  n ig h t ,  a n d  th e  c o n d it io n s  
th  " ' n<  ̂ a,l<^ t id e — w h ic h  a re  m o s t im p o r ta n t  to  
be c o n s id e ra tio n  o f  th e  case-— w ere  a lso n o t  in  

w a v  in  d is p u te . T h e  w in d  w as fre s h  fro m  th e  
^ • E .  o r  E .N .E . ,  a n d  th e  t id e  w as a flo o d  t id e  o f  
? b e -a n d -a -h a lf ho u rs  f lo o d , a n d  s e tt in g  s tro n g ly  
Fh (*le  sam e d ire c t io n  as th e  w in d  w as b lo w in g —  
b a t is  to  say, vessels in  th e  n e ig h b o u rh o o d  w here  

these vessels w ere  n a v ig a t in g  w o u ld  ha ve  a  s tro n g  
b y  th e  a c t io n  o f  b o th  w in d  a n d  t id e ,  t o  th e  

W estw ard— perhaps s o m e th in g  to  th e  so u th w a rd  
t  West as w e ll,  b u t ,  g e n e ra lly , to  th e  w e s tw a rd .

T h e  p lace  o f  c o llis io n  was v e ry  s tro n g ly  in  d is 
pu te . T h e  A rch o n  v a r io u s ly  p lace d  th e  c o llis io n , 
A ccbrd jng  to  th e  te s t im o n y  o f  h e r  w itnesses, a t  a 

•stance o f  f ro m  th re e  cab les to  a m ile  f ro m  th e  
Uoy ,  a n d  h e r w itnesses w e re  in s is te n t t h a t  i t  was 
" th in g  to  th e  w e s tw a rd  o f  n o r th  o f  th e  b u o y , 
be p leaded p lace  o f  co llis io n  o f  th e  A rch o n  is 
° u t  th re e  cab les to  th e  n o r th w a rd  a n d  e a s tw a rd  
th e  N o r th -E a s t S p it  B u o y , a n d  t h a t  w as th e  

Jv ° t ’s ev ide nce . T h e  G re ek  ev idence  fro m  th e  
t J cf*>n becam e v e ry  e la s tic , a n d  I  t h in k  th e  nearest 
a ll b u o y  th a t  a n y  o f  th e  G reek w itnesses w o u ld  

° w  w as h a lf  a  m ile , e x te n d in g  u p  to  th re e - 
"  r ? ers a u i i le  a n d  a m ile .
r. . J he Treherbert p lace d  th e  c o llis io n  v e r y  m u ch  
Con 6 1 10 *he  b u o y , a n d  h e r w itnesses w ere  in  genera l 
w h Sensus a b o u t th is ,  p la c in g  th e  c o llis io n  som e
th  eiJ  a b o u t a s h ip ’s le n g th  to  th e  n o r th w a rd  o f  
o f  _ u o y . T h e re  w as som e i i_ in d e p e n d e n t ev idence 
C am  Cre<b b b ‘ c h a ra c te r  f ro m  a C a p ta in  W ilk in s ,  
b la s t  111 W ilk in s  w as a v e r y  exp e rie n ce d  D u tc h  
B af  . w b o  h a d  been in  c o m m a n d  o f  sh ips  o f  th e  

E in e  fo r  a n u m b e r o f  yea rs  (w h ic h  i t  
k e b oe a lm o s t in d e lic a te  to  m e n tio n )  ; a n y w a y , 
eVj j  as a m o s t exp e rien ced  m a n , a n d  he gave h is  
bg ence> as I  t h in k ,  in  good fa ith .  I  sa y  th a t  

Use I  am  n o t  a c c e p tin g  a l l  C a p ta in  W ilk in s ’ s

e s tim a te s  a n d  I  do  n o t  a cce p t a t  a l l  some o f  h is  
exp ressed v ie w s  as to  seam ansh ip  a n d  th e  a p p lic a 
t io n  o f  th e  sea ru le ,  b u t  I  t h in k  he gave h is  
ev idence  be fo re  m e to  th e  b e s t o f  h is  a b i l i t y  a n d  in  
go od  fa i th ,  a n d  a lth o u g h  C a p ta in  W ilk in s  does 
n o t  c la im  to  ha ve  seen th e  c o llis io n  he does c la im  
to  ha ve  seen th e  tw o  sh ips  v e ry  close to g e th e r  a t  
a p e r io d  t h a t  c a n n o t ha ve  been a n te ce d e n t to  th e  
c o llis io n  b y  m o re  th a n  a fe w  seconds, a n d  a t  t h a t  
t im e  I  t h in k  h is  ju d g m e n t w as th a t  th e y  w e re  
a b o u t tw o  cab les to  th e  n o r th w a rd  o f  th e  b u o y .

I t  is  q u ite  im p o ss ib le , o f  cou rse , to  a sce rta in  
these p laces o f  c o llis io n  w i th  a n y th in g  l ik e  
m a th e m a tic a l e x a c titu d e , b u t  th e re  is  a  fu r th e r  
g u id e  in  th is  case in  th a t  th e  A rch o n  (w h ic h  w as 
u n fo r tu n a te ly  s u n k  b y  reason o f  th is  c o llis io n ) 
d r if te d  o n  to  a  p o r t io n  o f  sand, an d  lies  s u n k  a t  
th e  p re se n t m o m e n t in  a p o s it io n  w h ic h  is  p e r fe c t ly  
s im p le  to  d e te rm in e . T h a t  p o s it io n  has been 
la id  o f f  f o r  m e , a n d  is  a  p o s it io n , ro u g h ly , a b o u t 
w e s t b y  n o r th — s o m e th in g  o f  t h a t  k in d — o r  a 
l i t t l e  h ig h e r pe rhaps— so m e th in g  l ik e  W .N .W . fro m  
th e  N o r th -E a s t  S p it  B u o y . I f  one ta ke s  th e  
k n o w n  d ire c t io n  o f  d r i f t  in  t h a t  lo c a l i ty  th e  ev idence  
g ives  one som e g u id e — n o t w h o lly  t ru s tw o r th y ,  b u t  
some g u id e — to  th e  poss ib le , a n d  p ro b a b le , p lace  
o f  th e  c o llis io n . I  t h in k  a l l  th e  t r u s tw o r th y  
ev ide nce  in  th is  case goes to  show  ( i t  is  n o t  easy 
to  f ix  th e  p lace  o f  th e  c o llis io n ) t h a t  th e  co llis io n  
w as n o th in g  l ik e  so close as one s h ip ’s le n g th  fro m  
th e  b u o y  a n d  I  see n o  reason to  d o u b t C a p ta in  
W ilk in s ’ s e s tim a te  in  th is  re g a rd  a n d  I  a m  sa tis fie d  
th a t  th is  c o llis io n  to o k  p lace  som ew here a b o u t 
tw o  cab les to  th e  n o r th w a rd  o f  th e  N o r th -E a s t 
S p it  B u o y . I t  m a y  ha ve  been a l i t t l e  m o re , b u t  
I  do  n o t  t h in k  i t  can  ha ve  been a n y th in g  less. 
W h e th e r  th e  b u o y  bo re  e x a c t ly  due s o u th  fro m  
th e  p lace  o f  c o llis io n , o r  a l i t t l e  w e s t, o r  a l i t t l e  
east o f  so u th , a g a in  I  d o  n o t  p re te n d  to  d e te rm in e , 
b u t  I  a m  sa tis fie d , a f te r  w e ig h in g  a l l  th e  c re d ib le  
ev ide nce , t h a t  th e  c o llis io n  to o k  p lace  to  th e  
n o r ’a rd  o f  th e  b u o y , a n d  n o t  less th a n  tw o  cab les 
fro m  th e  b u o y .

T h e  courses u p o n  w h ic h  these tw o  vessels w ere 
w hen  th e y  cam e in  s ig h t o f  one a n o th e r— courses 
re s p e c tiv e ly  o f  N . b y  W . J  W . and  S .E . J  E .— are 
courses w h ic h  cross a t  a n  ang le  o f  th re e  p o in ts .

T h e  vessels w ere  fo u n d  in  co llis io n  w i th  th e  s tem  
a n d  p o r t  b o w  o f  th e  Treherbert s t r ik in g  th e  p o r t  
s ide o f  th e  A rch o n  som ew here in  th e  w a y  o f  th e  
b r id g e , a n d  s t r ik in g  a b lo w  w h ic h  s lid  a lo n g  th e  
A rch o n 's  s ide some 2 0 ft .  o r  so to w a rd s  th e  eng ine  
ro o m . A s  to  th e  ang le  o f  th e  b lo w , I  h a d  some 
v e ry  c le a r ev idence  fro m  a s u rv e y o r— M r. D e n n is  
C ru m p — w h o  m ade h is  m a id e n  appearance in  th e  
c o u r t  an d  s igna lised  t h a t  appearance b y  g iv in g  
ev idence  o f  a  v e ry  c le a r ch a ra c te r. H e  d id  n o t 
a t te m p t to  q u a n t i fy  th e  speeds u p o n  th e  re sp e c tive  
vessels, b u t  he h a d  p re p a re d  a v e ry  c a re fu l p la n , 
w h ic h  I  t h in k  in  i t s  m a in  p o in ts  w as accepted  b y  
th e  o th e r  s ide , sh o w in g  th a t  th e  in i t ia l  ang le  w as 
a b o u t fo r ty - fo u r  degrees, o r  a b o u t fo u r  p o in ts  
le a d in g  a f t  o n  th e  A rch o n  a n d  th e  f in a l ang le  a b o u t 
th i r t y - f iv e  degrees, o r  th re e  p o in ts . I  t h in k  i t  is 
n o t  u n in s tru c t iv e  in  co n s id e rin g  th e  f in a l 
m anoeuvres a t  a n y  ra te  in  th is  c o ll is io n , t h a t  
vessels w h ic h  w ere  on  c ross ing  courses o f  th re e  
p o in ts  a re  fo u n d  in  co llis io n  w i th  a n  ang le  be tw een 
th e  vessels o f  fo u r  p o in ts . I t  does n o t  lo o k  as i f  
e ith e r  vessel h a d  succeeded in  ta k in g  a n y  v e ry  
d ra s tic  a c tio n  b e fo re  th e  c o llis io n , so fa r  as h e lm  is 
concerned , un less, o f  cou rse , one w e re  to  a cce p t th e  
o th e r  v ie w  th a t  th e y  h a d  ta k e n  some c o n tra r y  
a c tio n  w h ic h  n e u tra lis e d  th e  a c tio n  each o f  th e  
o th e r . H o w e v e r, I  ha ve  b o rne  th is  fa c t  in  m in d  in  
co n s id e rin g  th e  b lam e  fo r  th is  co llis io n .



462 ASPINALL’S MARITIME LAW CASES.

C t . o f  A p p . ]  T h e  T e e h e r b e k t . [ C t . o f  A p p .

B u t  be fore  I  com e to  th is  f in a l p o in t ,  one has to  
co n s id e r, because o f  th e  c o n tro v e rs y  w h ic h  has 
a r ise n  u p o n  i t  in  th is  case, w h ic h  o f  th e  tw o  ru les  
o f  th e  ro a d  a p p ly . O n  b e h a lf o f  th e  A rch o n  i t  is 
sa id  th a t  these vessels, u p o n  th e  courses I  have  
in d ic a te d , w ere  u n d o u b te d ly  g reen to  re d — th e re fo re  
th e  “  c ross ing  ”  ru le , as i t  is  ca lle d , ap p lies . P e r
haps i t  w o u ld  be m o re  a ccu ra te  to  sa y  t h a t  th e  
c ro ss in g  ru le s  a p p ly — th a t  is  to  say a r t .  19 app lies  
to  th e  g iv e -w a y  vessel Treherbert, a n d  a r t .  21 
a p p lie s  to  th e  A rch o n  as th e  s ta n d -o n  vessel. T h a t  
is  th e  A rch o n 's  case ; t h a t  is  th e  ru le  w h ic h  th e  
p i lo t  o f  th e  A rch o n  says he w as a c t in g  u n d e r ; and  
t h a t  is  th e  w a y  th e  case has been p resen ted  on 
b e h a lf o f  th e  A rch o n — “ c ro s s in g ”  ru le , a n d  no 
o th e r  ru le .

O n  b e h a lf o f  th e  Treherbert i t  is  sa id  th is  p lace 
is  in  th e  w a y  o f  a  w e ll-k n o w n  t r a c k  o f  s team sh ips . 
T h e  t r a c k  is  bo u n d e d  b y  a b u o y  on  th e  w es te rn  
s ide— to  use a n e u tra l ph rase— fo r  sh ips  g o in g  u p  
a n d  d o w n  b y  th e  bu oys— E a s t M a rg a te  a n d  N o r th -  
E a s t S p it  B u o y , a n d  so on . I  d o  n o t  k n o w  th a t  
th e re  a re  a n y  o th e r  bu oys  t h a t  a b s o lu te ly  d e te rm in e  
th e  p a r ts  o f  th e  t r a c k  b u t ,  a t  a n y  ra te , those  tw o  
w ere  s ig n a lle d  o u t.  I t  is  sa id— a n d  sa id  r ig h t ly —  
th a t  vessels g o in g  u p  o r  vessels g o in g  d o w n  b o th  
leave  these bu o ys  to  th e  w e s tw a rd . T h a t  is  w h a t 
th e y  a re  th e re  fo r— to  m a rk  th e  M a rg a te  sands, 
a n d  to  in d ic a te  to  vessels n a v ig a tin g  in  these w a te rs  
th a t  th e y  w i l l  be safe (a n d  o n ly  safe) i f  th e y  pass 
to  seaw ard  o f  these buoys.

Those w h o  a rg u e d  th e  case on  b e h a lf o f  th e  
Treherbert— M r. D ig b y , w i th  h is  u su a l good  te m p e r 
a n d  s k i l l— p u t  i t  in  th is  w a y . “  I t  m a y  be th a t  y o u  
c a n n o t de fine  th is  t r a c k  o f  s team sh ips  as a  n a rro w  
ch a n n e l because i t  m u s t be sa id  t h a t  th e re  is  no 
ea s te rn  b o u n d a ry  to  th e  ch a n n e l co rre sp o n d in g  
to  th is  w e s te rn  lin e  in d ic a te d , o r  l im ite d  b y  th e  
b u oys , b u t  ne verth e less , th e re  is  a  p ra c tic e , and  
th e  p ra c tic e  is  th a t  a l l  vessels s h a ll leave  these 
bu oys  to  th e  w e s tw a rd . A n d , i f  t h a t  is  so, y o u  
m u s t n o t  a p p ly  th e  c ross ing  ru le  here— a t  a n y  ra te  
in  th e  in i t ia l  stages— because th e re  is  a d u ty  cast 
u p o n  a l l  vessels b y  th e  p ra c t ic e , an d  good sea
m a n sh ip , t o  leave  th e  bu oys  to  th e  w e s tw a rd .”  
M r . D ig b y  p u ts  i t  in  th is  w a y  : he says t h a t  th e  
in c o m in g  vessel b y  th e  p ra c tic e  leaves a v e ry  good 
c le a r b e r th  on  h e r p o r t  h a n d  be tw een  h e rs e lf and  
th e  b u o y  in  o rd e r to  enab le  th e  o u tg o in g  vessel 
t o  p o r t  an d  pass p o r t  t o  p o r t ,  w h ic h  is  th e  o n ly  
safe w a y  in  w h ic h  a n  in c o m in g  a n d  o u tg o in g  
vesse l can  n e g o tia te  th is  d i f f ic u lt  sp o t. T h a t  is  
th e  w a y  th e y  d o  d a ily ,  a lm o s t h o u r ly ,  n e g o tia te  
i t  w i t h  s a fe ty . I t  is  a n  accep ted , a n d  p ro p e r, 
p ra c tic e  a n d , th e re fo re , y o u  c a n n o t a p p ly  th e  
c ro ss in g  ru le , a t  a n y  ra te  in  th e  e a r lie r  stages. I t  
w o u ld  n o t  be f a i r  t o  M r .  D ig b y  to  sa y  th a t  he 
m ade a n y  adm iss ions in  th is  case, a n d  i f  th e  case 
goes fu r th e r  I  w a n t i t  to  be p e r fe c t ly  fre e  to  h im  
to  a rgue  w i th  th e  e la s t ic ity  t h a t  he a rg u e d  here 
b e lo w , th e  a p p lic a t io n  o f  v a r io u s  ru le s  a t  v a r io u s  
tim e s .

B u t  I  ha ve  co n su lte d  d e e p ly  w i th  th e  E ld e r  
B re th re n  u p o n  th is  p o in t .  I t  is  a  m a t te r  o f  deep 
re g re t t h a t  th e  A rch o n  sh o u ld  lie  su n k . I t  is  a 
m a t te r  o f  g re a t re g re t t h a t  th is  co llis io n  sh o u ld  
ha ve  occu rre d , b u t  i t  is  a m a t te r  o f  v e ry  g re a t 
im p o rta n c e  to  th e  n a u tic a l w o r ld  th a t  th e re  sh o u ld  
be n o  k in d  o f  a m b ig u ity  in  fu tu re  a b o u t w h a t ru le  
o f  th e  ro a d  a t  sea ap p lie s  in  th is  lo c a li ty ,  a n d  so 
fa r  as in  m e lies  I  a m  e n d e a vo u rin g , a n d  a m  g o in g  
to  e n d e a vo u r n o w  to  m a ke  i t  c le a r t h a t  m y  v ie w  
o f  th e  m a t te r  is  q u ite  u n a m b ig u o u s .

T o  c le a r th e  g ro u n d  I  w o u ld  say, in  th e  f i r s t  
p lace , t h a t  I  t h in k  th e  in tro d u c t io n  o f  a r t .  25—  
th e  n a rro w  ch a n n e l ru le — is  c o m p le te ly  an d

a b s o lu te ly  unnecessary ; I  t h in k  i t  has g o t n o th in g  
a t  a l l  to  d o  w i th  th is  case, o r  w i th  th e  p ro p e r 
n a v ig a tio n  in  these w a te rs . I  reached th is  con 
c lu s io n  q u ite  in d e p e n d e n tly  o f  a n y  assistance fro m  
th e  T r in i t y  M aste rs , b u t  I  need h a rd ly  say th a t  I  
w as g re a t ly  fo r t i f ie d  in  m y  v ie w  o f  th e  sub je c t 
w h e n  I  fo u n d  t h a t  th e y  h e ld  a n  e q u a lly  s tro n g  
v ie w  p re c ise ly  th e  sam e w a y . T h e y  h o ld  ju s t  as 
s tro n g ly  as I  do , th a t  a r t .  25 has no a p p lic a t io n  to  
th e  c ircum stance s  o f  th is  case a t  a ll.  T h e y  have 
th e  same d i f f ic u lt y  as I  ha ve  in  a p p re c ia tin g  how  
y o u  can p o ss ib ly  a p p ly  a r t .  25 to  w a te rs  w h ic h  are 
d e fin e d  o n ly  b y  one lin e  o f  bu oys , and  have , on  th e  
o th e r  side, th e  w h o le  o f  th e  N o r th  Sea. T h a t  is 
n o t t h e ir  idea  o f  a n a rro w  cha nne l, a n d  i t  is  n o t 
m y  idea  o f  a n a rro w  cha nne l. T h a t  ge ts r id  q u ite  
u n a m b ig u o u s ly  I  hope, o f  a n y  con fu s io n  be tw een 
th e  sea ru les.

T h is  m a t te r  is  n o t  a lto g e th e r u n to u c h e d  b y  
a u th o r it y .  T h e re  w as, in  th e  f i r s t  p lace , c ite d  to  
m e th e  ease o f  The A sh ton  (10 A sp . M a r. L a w  
Cas. 88 ; 92 L .  T . R e p . 811 ; (1905) P . 21), dec ided 
b y  L o rd  G o re ll, d e a lin g  w i th  a co llis io n  th a t  to o k  
p lace  in  th e  H u m b e r  be tw een  an  o u tg o in g  s team sh ip  
a n d  an  in c o m in g  tra w le r .  I  m u s t say th a t  fo r  
once I  have  some d i f f ic u lt y  in  fo llo w in g  th e  precise 
reason in g  o f  L o rd  G o re ll in  t h a t  case, b u t  w h e th e r 
th e  fa u l t  is  t o  be a t t r ib u te d  to  a la c k  o f  a p p re 
hens ion  on  m y  p a r t ,  o r  to  a la c k  o f  lo g ic a l reason ing  
o n  h is , I  m u s t sa y  th a t  I  t h in k  th e  fo rm e r so lu t io n  
is  fa r  th e  m o re  l ik e ly .  I  d o  n o t  con s id e r th a t  th a t  
case has g o t a n y th in g  to  do  w i th  th e  p re se n t case. 
T h e re  is  u n d o u b te d ly  a  cha nne l, a n d  a de fined  
ch a n n e l, in  th e  R iv e r  H u m b e r  in  th a t  lo c a li ty ,  and, 
th e re fo re , a n y  express ions w h ic h  fe l l  f ro m  th e  
le a rn e d  ju d g e  in  d e te rm in in g , as he d id , th e  ra th e r  
c u r io u s ly  a lte rn a t iv e  g ro u n d s , can  ha ve  n o  a p p lic a 
t io n ,  in  m y  v ie w , to  a case such as th e  present 
w here  th e re  is  no  cha n n e l a t  a ll.

F o r  th e  p re se n t pu rpose I  g re a t ly  p re fe r t o  re ly  
u p o n  a n o th e r d ic tu m  o f  L o rd  G o re ll’ s in  a case 
to  w h ic h  I  m a y  be sure he d e v o te d  th e  closest 
a tte n t io n  because he p ro n o u n ce d  u p o n  i t  the  
ju d g m e n t o f  th e  B o a rd  o f  th e  P r iv y  C ounc il, 
n a m e ly , th e  case o f  The S team ship A lb a n o  v .  A lle n  
L in e  S team ship C om pany  (10 A sp . M a r. L a w  Cas. 
365 ; 96 L .  T .  R e p . 335 ; (1907) A . C. 193). 
T h a t  w as a case in  w h ic h  tw o  vessels w ere  b o th  
m a k in g  fo r  a p i lo t  b o a t, a n d  one vessel so u g h t to  
say t h a t  because th e y  w ere b o th  m a k in g  fo r  a 
p i lo t  b o a t (a  k in d  o f  com m on  o b je c t iv e )  th e  “  cross
in g  ”  ru le  h a d  no  a p p lic a t io n . T h e y  p u t  th e  case, 
as M r . D ig b y  has p u t  i t  in  one a lte rn a t iv e  here, a® 
a case to  w h ic h  th e  ru le s  d id  n o t  a p p ly  a t  a ll,  and 
th a t  go od  seam ansh ip  o n ly  d ic ta te d  h o w  the  
vessels sh o u ld  a c t. L o rd  G o re ll, n o t u n n a tu ra lly  
I  t h in k ,  re je c te d  th a t  c o n te n tio n  a lto g e th e r ano 
e lec ted  f i r m ly — w ith  th e  re s t o f  th e  b o a rd  su p p o rt 
in g  h im — to  decide t h a t  th e  cross ing  ru le  d id  app ly- 
T h e re  is  one passage in  h is  ju d g m e n t w h ic h  seem 
to  m e to  be p e c u lia r ly  a p p lic a b le  to  th is  case. * 
co n c lu s io n ,”  he says, “  i t  is  to  be observed  th a t  tn  
re g u la tio n s  are th e  o u tcom e  o f  lo n g  experience  an 
o f  con ferences h e ld  by- re p re se n ta tive s  o f  tn  
m a r it im e  n a tio n s , a n d , i f  f i r m ly  a c te d  on  an 
a p p lie d , a re  m o re  l ik e ly  to  o b v ia te  th e  d o u b ts  an 
d if f ic u lt ie s  b y  w h ic h  tho se  n a v ig a tin g  vessels nnay 
be assa iled, fo r  ins ta nce , in  cases s im ila r  to  
p re se n t case, w h ic h  m a y  n o t  in fre q u e n t ly  a r i ^ 
w he re  vessels a re  m a k in g  fo r  th e  e n tra n ce  o l 
p o r t  a t  th e  sam e t im e — th a n  i f  th e  ac tio n s  o f  tn o  
in  cha rge  a re  to  be g u id e d  b y  ro u g h  estim ates 
courses a n d  speeds to  d e te rm in e  w h ic h  vessel 
s l ig h t ly  ahead o f  th e  o th e r, a n d  cons ide red  a tte  
w a rd s  b y  th e  l ig h t  o f  c o n flic t in g  ev idence as 
w h e th e r these  es tim a te s  w ere  r ig h t  o r  w ro n g .
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. T ile case pu t forward on behalf o f the Treherbert, 
ln  the present instance, is a case in  which, as I  say, 
two rules are sought to  be applied a t different 
times in  the same navigation, or perhaps i t  would be 
fa irer to  say, one rule, namely, the “  crossing ”  
rule is postponed in  application because the narrow 
channel rule is held also to  apply. Or, in  another 
tray, the ease is p u t ;  good seamanship dictates 
th a t the incoming vessel should leave and give a 
fa ir berth to  the outgoing vessel, and, therefore, 
the “  crossing ”  rule does not apply u n til she has 
complied w ith  th a t du ty. As I  say, th a t class o f 
consideration seems to  me to  raise every possible 
torm  o f am biguity about as m is tily  as i t  can, and 
f  prefer to  re ly  upon Lo rd  Gorell’s method o f 
solving these difficulties, th a t the regulations, i f  
n rm ly  acted upon and applied, are like ly  to  obviate 
these doubts and difficulties.

The nearest case, by way o f any form  o f analogy 
t °  the present case cited to  me, is the now well- 
known case o f The Karamea : (Steamship Haughland 
owners) v. Steamship Karamea (owners), 15 Asp. 

Mar. Law Cas. 430 ; 126 L . T. Rep. 417 ; (1922) 
1 A. C. 68). That case went, in  the end, to  the 
House o f Lords, bu t the passage I  am going to  cite 
in support o f m y judgm ent here is a passage from  
the judgm ent o f Scrutton, L .J ., and nothing th a t 
Was said in  the House o f Lords (which, as fa r as I  
remember, confirmed the Court o f Appeal) in  any 
J'fay detracted from  what Scrutton, L .J . said upon 
this aspect o f the case.

In  th a t case the vessels were on crossing courses, 
°ne intending to  enter, and the other in  the course 
or leaving, the P ort o f Monte Video, and they 
" le t in  the neighbourhood o f the buoy called the 
., mstle Buoy, a t which vessels entering and leaving 
rhe harbour were accustomed to  make the ir tu rn , 
he outgoing vessel to  get in to  the open sea, the in 

coming vessel to  make the entrance channel to  the 
.arbour. The Lord  Justice says (15 Asp. Mar. 

c as. a t p. 322 ; 124 L . T. Rep. a t p. 658 ; (1921) 
• a t  p. 87) (he is discussing, as he said, whether 

; ' or a rt. 19 applies, the analogy is precise
hair at sense) : * The present facts raise a sort o f 

ait-way case, where i t  is known th a t each ship is 
going to  a lte r her course about the same place, 
th tbe.re is no thing th a t defin ite ly settles where 
hey w ill a lte r the ir course.”  Up to  th a t po in t 
T , anal°gy is fiu ite exact to  the present case, 
th e y  may go a li t t le  fu rther before altering the ir 
urse in  each case. This is the sort o f th ing  tha t 
hstantly happens at sea when the ordinary prac- 

u?e ,s to  make fo r a lightship, a buoy, or a head- 
.hd, and then to  alter course. In  m y view, in 
rcumstances like tha t, which is the present case, 

j , e crossing rule applies, and the courses ought to 
out r  en as Prol°nged, and the burden o f keeping 
on t i f tbe way  Pu t on the vessel which has the other 
av e starboard side. I f  th a t is acted upon i t  
D a r t - S tbe d*fficulties th a t would otherwise arise, 
ca leu la rly  a t night, and which did arise in  this 
ffiak k“ 'n in doubt as to  which ship is going to 
js c the alteration in her course which you know 
Von ng to  be made at  some tim e, bu t as to  which 
VervY6 tl0 t sure. exac tly  when i t  w ill be made.”  That 
as I  ucid  application o f the rule seems to  me to  be 
situm- y aS P°ssible exactly apposite to  the present 
buov °r?: , B oth  vessels intended to  tu rn  about this 
origin | ih e r vessel could have gone on longer on her 
Vessel v,COUrse w ith ° u t  any great danger i f  no other 
thev w  ad been in  sight’ bu t f t  was uncertain, as 
H o L " 'e re  approaching the buoy, a t what precise 
seems t  elther vessel would make the tu rn . I t  
that • lm Portant to  lay down quite clearly
and m , ese c lrcumstances, the “  crossing ”  rule, 

a no other rule applies.

Now le t me, having arrived a t th a t decision, 
apply the Rule to  the present circumstances. I t  
was not denied by the p ilo t o f the Archon th a t the 
practice spoken to  by those on board the Treherbert 
exists, th a t is to  say, i t  has been fo r a long tim e the 
practice fo r the incoming ship (the Archon in  
th is case) to  leave the North-East Spit Buoy well 
clear on her po rt side, pass i t  at a good berth, in 
order to  leave room fo r any outgoing ship to  
make the tu rn  under what is now called a star
board wheel, and pass the incoming ship po rt to  
po rt in  the usual safe and ord inary way.

A t th is  stage I  consulted the E lder Brethren 
as to  the ir view concerning th is  practice. They 
not on ly confirmed the fact th a t there was such a 
practice, bu t they advised me (and I  most un
hesitatingly accept i t )  th a t i t  is a wise practice 
which should be continued in the fu ture , and 
nothing th a t I  say to-day as to  the application 
o f the rule ( I  hope I  have been clear about tha t) 
is to  detract, or is to  be supposed to  detract, in 
any way from  the value o f th is practice. The 
incoming ship ought to  pass th a t buoy well clear 
to  the eastward and ought to  leave a good clear 
berth to  an outgoing vessel to  pass round the 
buoy.

I  do not th in k  i t  is a t a ll wise fo r me to  a ttem pt 
to  define what I  mean exactly by “  a clear berth .”  
The seamen who navigate in  these waters ought to  
be quite sufficiently informed by the expression 
“ a clear berth ,”  bu t I  may say this, perhaps, 
th a t by ‘ ‘ a clear berth ”  I  do not mean tw o cables 
and certa in ly no t anything less than tw o cables—  
I  mean more than two cables. How much more 
m ay depend upon the circumstances o f the par
ticu la r n igh t and on circumstances o f w ind and tide.

Now to  come back to  th is  case, be i t  observed 
a t the outset, as I  say, th a t the whole force o f 
w ind and tide— not o f any exaggerated strength 
bu t o f substantial strength both o f w ind and tide 
— was setting both these approaching vessels 
towards the buoy. That is the cardinal fact to  
keep in  m ind in  th is  case. Each vessel was in 
charge o f an experienced p ilo t. Each vessel, on 
setting her course to  pass round the buoy (the 
courses th a t I  have indicated, crossing courses) 
made a substantial allowance fo r the set o f w ind 
and tide. That was a wise, prudent, seamanlike 
th ing  to  do. I t  so happened tha t the Archon was, 
in  the view I  have taken o f the facts, set down 
towards the North-East Spit Buoy more than she 
had intended. H er p ilo t says he passed the North- 
East Spit Buoy a t a distance o f about a quarter 
o f a mile. I  hardly th in k  th a t can be true. I  do 
not fo r a moment accuse him  o f attem pting to  
deceive me about it .  Distances a t n igh t are 
extraord inarily  d ifficu lt to  estimate, bu t pu tting  
a ll the facts and factors in  th is  case together, I  
th in k  the probabilities are— and I  am prepared to 
find as a fact— th a t he passed the North-East Spit 
Buoy a t some distance not more than two cables ;
I  th in k  he probably passed i t  a t a distance o f 
somewhere between one and two cables. In  those 
circumstances, w ith  w ind and tide d riv ing  vessels 
approaching the buoy towards the buoy, th is was 
not, either in  the view I  can form  unaided, o r 
in the view th a t the E lder Brethren have formed 
and presented to  me, a clear berth which would 
enable the down-coming vessel to  pass easily in 
safety between the Archon and the buoy. In  other 
words, the p ilo t o f the incoming ship had not, 
in  the result o f what happened, observed th is  
salutary and proper practice.

To get r id  o f the m atter a t once, the firs t question, 
therefore, which arises in  th is  case is, was there any 
negligence in th a t ? Again I  have the opinion of
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the E lder Brethren to  fo r t ify  me th a t th a t was 
not in  the circumstances negligence. They th ink , 
and I  th in k , th a t the p ilo t o f the Archon made 
a proper and seamanilke e ffo rt to  comply w ith  
the practice. Circumstances over which he had 
no contro l—a heavily draughted ship, a ship laden, 
a strong w ind on his starboard bow, a tide  setting 
him towards the buoy, d rifted  h im  closer to  the 
buoy in  making his run towards the buoy than he 
anticipated. Ships do not run on ra ilway lines, 
and i t  is not to  be accounted as negligence to  a 
seaman th a t he occasionally makes, in  circum 
stances o f d ifficu lty  a t n ight, a miscalculation of 
th is  k ind. I t  is no t a case o f foolish, careless, or 
reckless miscalculation ; i t  is a miscalculation 
which may happen— and in  th is  case d id  happen—  
to  a competent and careful seaman. Therefore, 
I  hold th a t there was no negligence on the pa rt of 
the Archon in  approaching the North-East Spit 
Buoy as close as she, in  fact, did.

In  those circumstances the Treherbert, which 
had the Archon in  view, was perfectly able to  see, 
on a clear n ight, what the Archon was doing. I  
am no t saying th a t she could judge to  an absolute 
nicety, approaching a t th a t angle, tha t the Archon 
was, in  fact, d r ift in g  closer to  the buoy than would 
be safe fo r her (the Treherbert) and leave her 
(the Treherbert) an ample berth. The position 
needed to  be carefu lly watched. B u t I  am not 
a t a ll satisfied th a t the Treherbert has to ld  me 
anything like an accurate story o f what she saw. 
The case which the Treherbert puts forward is this. 
The p ilo t was quite exp lic it about i t  (he was given 
every possible opportun ity), and he said th a t he 
saw the Archon coming on in  such a position as 
would give h im  opportun ity  to  pass in  safety red 
to  red, th a t is, to  make his tu rn  in  the usual way. 
He did  no t see the Archon coming too close to  
the buoy in  the firs t instance. He saw her, as 
he thought, leaving him  ample room, and most 
exp lic itly , and testing h im  in  every possible way 
as M r. Raeburn did, and as I  myself d id  a t a la ter 
stage, he said th a t the cause o f th is  collision was 
not th a t the Archon'set an orig inal course too close 
to  the buoy, bu t th a t the Arclwn, a t a late stage 
o f the proceedings, ported her wheel ( I  should 
say, starboarded her helm in  the old way) and 
ported towards the Treherbert. In  other words, 
th a t having reached a situation o f safety by quite 
competent seamanship in  the ord inary and 
accepted way, she quite suddenly determined to 
make a position o f foolish danger by directing her 
course towards the ship which she should have 
been attem pting to  pass. I  have had to  determine 
upon his evidence, and upon the evidence o f the 
ship’s company which supported him , whether th a t 
is true. To begin w ith , o f course i t  is not a t a ll 
like ly , b u t th a t does not determine the case a t all. 
Collisions, as is often said, happen because some
body does something which was not like ly— in other 
words, somebody makes a bad mistake.

Therefore, th is  m atter has had to  be examined 
by me w ith  very  great care. Exam ining i t  w ith  
very great care, I  take firs t the p ilo t’s report 
the report o f M r. James Bishop— which he made 
to  his own au tho rity  w ithou t any suggestion from  
anybody else, or from  any outside source. In  an 
adm irably clear report he summarises the three 
reasons fo r the collision. He is asked: how did 
the collision occur ? A  man o f a loose and inaccurate 
tu rn  o f m ind, unaccustomed to  th in k  exactly, 
m ight have said, “ through the negligence o f the 
other ship,”  or something o f th a t k ind— i t  would 
have been quite uninform ative although i t  m ight 
have expressed, broadly, his view. M r. Bishop 
does not content himself w ith  tha t a t all.

“  H ow did  the collision occur ? ”  he is asked, and 
he answers : (1) “  by reason o f the Archon making a 
course close to  banks and buoys on her po rt hand ;
(2) neglecting to  starboard in  tim e to  avoid collision ;
(3) neglecting to  give any signal on the whistle.”

That case is a perfectly clear case, bu t i t  is
completely in  conflict w ith  the case which he 
presented in  the box, because his case in  the box, 
i t  was abundantly clear, was “  no danger, no d iffi
cu lty  u n til the moment when the Archon, w ith  no 
reason, quite suddenly ported her wheel and brought 
herself from  a position o f safety in to  a position of 
acute danger.”  They are quite two contrary cases. 
I  have the evidence o f the other witnesses from  the 
Treherbert. I  am sorry to  say I  find i t  very un 
convincing. None o f those witnesses spoke clearly, 
as I  thought, to  the story th a t they had come to 
te ll in  th is  regard. For none o f them  convinced 
me th a t they saw a position o f absolute safety 
suddenly converted in to  a position o f danger by 
this action o f the Archon.

Then I  had the evidence from  the Greek ship. 
I  had, firs t o f all, o f course, the evidence o f the 
p ilo t D ixon, th a t he never ordered a po rt wheel— 
th a t his wheel never was pu t to  po rt ; th a t from 
the moment th a t he set his course o f N . by W . % W. 
u n til the collision, his ship’s head had never gone 
to  port ; his wheel had never been ordered to  port, 
and th a t by no mistake was i t  ever pu t to  port. 
The witnesses from  the Greek ship, as a whole, 
I  am sorry to  say, were, to  m y m ind, a lit t le  
lethargic. I  do no t a t a ll accept the ir estimates 
about the place where the collision occurred, and I  
was not convinced th a t the ir evidence was really 
useful in  most respects. B u t I  make an exception 
in favour o f the helmsman, because he struck me 
as being, by far, the most a lert o f those witnesses. 
I t  is true th a t a man who is a lert in  the witness box 
is not, necessarily, alert on his ship, bu t he gave 
me no impression o f either a lethargic or a careless 
person, and his evidence on the m atter was quite 
clear and emphatic.

Therefore, on a ll counts— in it ia l im probability , 
balance o f evidence, absence o f original story in
the p ilo t’s most careful and detailed report— upon 
a ll those counts I  have come firm ly  to  the opinion 
th a t the helm o f the Archon never was ported as 
described by the people from  the Treherbert. That 
— to  p u t the m atter in  a v iv id  phrase— knocks a 
considerable hole in  the story o f the Treherbert, 
and she then comes before the court in  th is  some
what sad case. She is a vessel who had— as I  find 
unhesitatingly— a du ty  to  give way.

She has to ld  a story o f action on the other ship 
in its  most crucial particulars, which I  find  to  be 
wrong. I  do not say untrue, because I  do not want 
i t  to  be thought th a t I  am stigmatising those on 
board the Treherbert— least o f a ll the p ilo t who gave 
his evidence very candidly— as men who have 
come here to  te ll an un tru th . I  am finding i t  to 
be wrong ; I  say th a t the action which they say 
they took was not taken and i t  d id  not happen» 
bu t th a t they have persuaded themselves tha t it  
d id, which is quite another story. I t  m ay be that 
they d id  so persuade themselves. I t  m ay be—as 
I  th in k  M r. Raeburn pointed out— th a t the fact 
th a t the Treherbert ran on a great deal longer than 
she ought to  have run on on her original course 
caused the lights o f the Archon— which were 
orig ina lly seen wide open— to  close to  the view o 
those on board the Treherbert. T ha t is very 
possible. A nd i t  m ay be because they closea 
very rap id ly  a t the end th a t those on the Treherbert 
have ( I  th in k  afte r consultation amongst themselves 
in view o f the p ilo t’s report) come to  the conclusio 
tha t she must have ported her wheel.
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There is another m atter which, o f course, I  have 
borne in  m ind in  considering this, and th a t is th a t 
the Archon a t th a t tim e was getting in to  close 
quarters. She was in  charge o f a competent p ilo t, 
and she gave no whistle signal to  indicate th a t she 
Was porting her wheel-—a most un like ly  omission 
if, in  fact, she was porting her wheel a t such close 
quarters.

That, therefore, disposes o f the main features of 
the Treherbert's case against the Archon, and the 
real situation is, as disclosed by the facts as I  have 
found them, th a t the Treherbert—the give-way 
ship— stood-on w ithou t in any way giving way, or 
taking any step to  keep out o f the way as the give
way ship u n til a very late period.

And because o f the correlative du ty  o f the 
Archon under the Note to  A r t.  21, i t  is, I  th in k , 
most im portan t to  determine, as accurately as I  
can, ju s t how late she did  stand on.

There one derives, as I  suggested a t the outset, 
Perhaps some assistance— not conclusive, bu t some 
assistance— from  the fact th a t the vessels are found 
m collision a t an angle o f 4 points when they were 
orig ina lly upon courses o f 3. The Treherbert says—  
*t is her case— I  am not sure th a t i t  is stated exactly 
~~at a distance— at no very great distance— from  
the Archon, seeing th a t the Archon was tak ing no 
steps to  comply w ith  the practice, which is what 
the Treherbert was relying on—the practice of 
Passing po rt to  port— she (the Treherbert) blew a one 
blast signal and firs t starboarded and then hard-a- 
starboarded her wheel. A  good deal was made in  
cross-examination o f the witnesses o f the Treherbert 
tha t some, or one, o f the original accounts— I  th in k  
■t Was the log book account— gave no record o f the 
starboarding, or gave no record o f the hard-a-star- 
boarding. The evidence o f the helmsman o f the 
treherbert le ft me in  very li t t le  doubt th a t the 
action o f the Treherbert, as regards helm, was an 
action taken at a very late stage, and th a t the star
boarding was very rap id ly  followed by the hard-a- 
starboarding— so rap id ly th a t the helmsman had no 
® e to  bring his wheel back to  amidships, and, 

therefore, the action in  tu rn ing  the wheel was 
really a continuous one— one tu rn  o f the wheel for 
the original starboard helm, and, immediately a fte r
wards, two turns o f the wheel fo r the hard-a-star- 

oarding. The Treherbert is not a very large ship 
as fa r as I  can see from  the evidence— includ- 

Ing the angle o f the blow— she can have made bu t 
’̂ery  lit t le  alteration under th a t starboard and 
,ard-a-starboard wheel.

S im ilarly the Archon says th a t she took action 
yhen she heard the one blast from  the Treherbert, 

Ut not before. She puts the distance a t a quarter 
1 a mile ; I  doubt very much whether i t  was as 

much. The action th a t she took was to  get her 
vheel hard-a-starboard and pu t her engines fu ll 
Peed astern. Now nobody suggests to  me th a t th is 

^essel (the Archon) was sunk— as she was— by a 
essel when either o f them  had got any substantial 

Portion o f th e ir way off. The p ilo t o f the Treherbert, 
v n°  was very w ild  in  his answers as to  how fa r the 

cssels got off the ir courses, went some way towards 
operating the Archon— if  I  m ay believe him — by 

' ymg th a t the Archon got some 5 or 6 points off 
a tt cPurse- B u t I  am bound to  say th a t I  never 
j  ached the least c red ib ility  to  th a t estimate, 
at t i  n0t ^ i n k  he could possibly get th is  collision 

.be known angle, the agreed angle, i f  the Archon 
j  ? g°ne anything like th a t amount o ff her course. 
0f, b ■not th in k  either o f those ships got very far 
„ the ir original courses, nor do I  th in k  they got 

y  substantial portion o f the ir way off. 
the *lave had, in  these circumstances and w ith  

se facts in  m y m ind, to  consider the proper 
V o l . X V I I I . ,  N .S.

apportionment o f blame. To begin w ith  the 
Treherbert, the offending o f the Treherbert is simple 
and easy to  see. She was the give-way ship, and 
she did  nothing u n til a period o f tim e which I  find 
was a li t t le  more than a m inute— i f  anything more. 
She did  nothing a t a ll to  give way. She says (her 
p ilo t says) : “ I  agree I  was late in  giving way, 
bu t then I  do not th in k  I  was the give-way ship. 
I  thought— and I  s t ill th in k—th a t the proper 
navigation is determined by th is  practice and not 
by the rule o f the road o f the sea.”  I  hope he w ill 
never th in k  so again a fte r what I  have said to-day, 
because I  th in k  tha t i t  is not determined by the 
practice, but is determined by the rule. Therefore 
his offending is perfectly clear. I t  may be some 
consolation to  him  as a seaman to  th in k  : “  W ell, 
anyway, I  was not found as a careless and negligent 
seaman who was not attending to  his duties ; I  
am only condemned because I  took a wrong view 
o f the rule o f the road a t sea.”  I f  th a t is a con
solation to  him , I  am very glad to  be able to  afford 
i t  to  him , bu t th a t he took a to ta lly  wrong view, 
I  have no doubt a t a ll, and therefore he is by far 
the greater offender in  th is  case.

Now I  have considered very  carefully the much 
more d ifficu lt question o f the Archon, and I  hope 
i t  w ill be quite clear— I  mean i t  to  be quite clear— 
th a t I  am going to  condemn the Archon in  some 
portion o f blame here, bu t not because she did not 
succeed in  conforming to  a practice which, I  am 
satisfied, she attempted to  conform to. I t  is not 
because she passed closer to  the buoy than I  th in k  
in  the circumstances o f th a t n igh t, would have le ft 
a really clear berth fo r the Treherbert— it  is not fo r 
th a t reason th a t I  am condemning her a t all. I  
have said there is no negligence in tha t. That was 
a misfortune such as may happen to  a careful man. 
B u t I  have th is  in m ind— th a t the p ilo t on board 
the Archon was in  the best possible position to  know 
tha t he was being set towards the buoy, and tha t 
tha t was making an additional d ifficu lty  to  the 
crossing vessel th a t was approaching him. Therefore 
there was, i f  i t  is possible, a higher du ty  even 
than usual to  be v ig ilan t, and to  be certain to  take 
action, under the note to  A r t.  21, in  due tim e, and 
i t  is because he failed to  take action in  due time, 
under the note to  A r t.  21— and fo r no other reason— 
th a t I  am condemning him  in  th is case.

Translating th a t in to  terms o f action under the 
rules, i t  means th is : The approaching Treherbert 
had the d u ty  o f keeping out o f the way, and 
obviously she was taking no steps to  do anything 
o f the kind. There is an imperative du ty  on the 
Archon— and I  am saying nothing to  lessen tha t 
im perative du ty—to  keep her course and speed. I  
fu lly  appreciate the force o f M r. Raeburn’s 
argument. “  How can you say I  did wrong ? I f  
I  eased m y speed because I  was driven towards the 
buoy, I  should be breaking art. 21 and I  m ight be 
driven fu rthe r. I f  I  had kept fu rthe r away I  
should be offending under art. 21 because I  have 
to  keep m y course and speed.”  I  fu lly  appreciate 
the force o f tha t, bu t there is a note to  a rt. 21, 
and i t  is under the note th a t I  am condemning 
him . She also has got th a t most d ifficu lt du ty 
(no one, I  th in k , has ever suggested tha t i t  is not 
a most d ifficu lt du ty) to  take action herself to  
avoid collision a t a tim e when she is satisfied— or 
ought to  be satisfied— th a t the action o f the give
way vessel alone w ill not avoid the collision.

I  always arrive— speaking fo r myself—a t any 
condemnation o f the stand-on vessel, in  these 
circumstances, w ith  the utm ost reluctance. I  
th in k  the determ ination on th a t po in t— when she 
ought to  take action—is extremely d ifficu lt. B u t 
in  th is case she had every reason to  be on the

o o o
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alert. She knew th a t she wa3 being d rifted  towards 
the buoy—must have known it .  I f  she was keeping 
a proper look-out she must have known she was 
making a d ifficu lty  fo r the other vessel, and yet 
she did  nothing a t a ll u n til th is  extremely late 
moment, when she admits she never succeeded in  
getting her engines astern a t all, although she gave 
the order, and the best she could do was to  get her 
head off a po in t o r two against a head wind and 
sea—there was a head w ind and sea on her star
board beam. That was a ll she ever succeeded in 
doing, and th a t was her on ly contribution— apart 
from  stopping her engines— on her own case, to 
avoid a collision which must have been staring her 
in the face fo r a very long time.

When you come to  consider th a t the Treherbert 
d id  nothing a t a ll u n til th is  happened about a 
m inute before the collision, o r a few seconds 
more than a m inute before the collision, the later 
one puts the action o f the Treherbert (and I  am 
satisfied tha t i t  was very late indeed, and th a t is 
why I  condemn her so strongly) the more does i t  
become apparent tha t the other vessel (the Archon) 
cannot escape under the note. I  th in k  th a t makes 
clear, a t any rate, the ground upon which I  am 
condemning her. She is much the less offender of 
the two— the Treherbert much the greater.

The proportions which I  adjudge are : Three- 
quarters to  blame fo r the Treherbert and one- 
quarter fo r the Archon.

B oth  parties appealed.
Digby, K.C. and W illmer fo r the appellants and 

respondents in  the cross-appeal.
Raeburn, K.C. and Hayward fo r the respondents 

and cross-appellants.

Scrutton, L.J.— This is a troublesome case ; 
there is considerable d ifficu lty  as to  the facts, and 
i t  is not made easier by the suggestion th a t i t  really 
is an international controversy between the Channel 
pilots and the Cinque Ports pilots. I  th in k  tha t 
the extent o f th a t controversy has been con
siderably overestimated when one hears th a t as 
fa r as the knowledge o f experienced counsel goes 
there has never been a collision a t th is  Spit Buoy 
before the present one, so tha t there does not seem 
to  have been any great practical d ifficu lty  in  the 
past between the two schools o f pilots.

The collision took place on a very clear night. 
The Treherbert was outward bound from  London 
by the South Edinburgh Channel, and proposed 
to  tu rn  round the N orth  Foreland, when she got 
to  the N .E. Spit Buoy. The Archon was inward 
bound, and proposed, when she got to  the Spit 
Buoy, to  tu rn  up the Thames. The Archon had 
the green lig h t o f the Treherbert on her po rt bow, 
the Treherbert had the Archon on her starboard 
bow. They contrived to  run in to  each other some
where to  the north— I  am in tentiona lly using the 
vaguest phrase— somewhere to  the north o f the
N.E. Spit Buoy. They completely contradict each 
other as to  the distance, and the learned judge has 
taken, not a fixed distance, bu t a distance “  at 
least two cables from  the N.E. Spit Buoy.”

Now the firs t question is : what rules apply ? 
The Archon’s case is th a t the Treherbert, whose 
green ligh t was seen on the po rt bow, was a crossing 
ship, and the give-way ship w ith in  art. 19, and th a t 
she, the Archon, was a stand-on ship which had to 
keep her course and speed. The Treherbert's case 
is th a t the crossing rule does not apply. When 
asked why i t  does not apply, i t  is said, in  the firs t 
place, th a t the water in  question is a narrow 
channel. The Archon was coming past the N .E.

Spit Buoy, and the pla in tiffs na tura lly ask : “  W hat 
is the other side o f the narrow channel, is i t  the West 
H inder L igh tsh ip  o r the coast o f Belgium, o r what 
sort o f narrow channel is th is  about which you, 
the defendants, are ta lk ing  ? ”

I  th in k  i t  is quite clear th a t the Archon, coming 
up and rounding from  the southward and eastward 
o f the N.E. Spit Buoy, is not in  a narrow channel. 
I f ,  then, the narrow channel rule (art. 25) is barred 
by th a t, on what else can the Treherbert re ly  ? 
She says th a t there is a practice o f pilots who are 
on the one hand going to  round the buoy and go 
s o u th ; or on the other hand, going to  round the 
buoy and go west, to  pass po rt to  port. I  am 
quite unable to  see how th a t excludes the crossing 
rule ; in  fact, i t  is the d irect consequence o f the 
group o f rules o f which the crossing rule is one. 
I t  begins w ith  a rt. 19 : “  When two steam vessels 
are crossing, so as to  involve risk o f collision, the 
vessel which has the other on her own starboard 
s ide” — i.e., the Treherbert— “ shall keep out o f 
the way o f the other.”  As to  th a t, i t  m ight have 
been said th a t they were not crossing, because 
passing p o rt to  po rt they would not cross each 
other. In  m y view, th a t construction o f the article 
has been ruled ou t by the decision in  The Karamea 
(15 Asp. Mar. Law Cas. 430 ; 126 L . T . Rep. 417 ; 
(1922) 1 A . C. 68) as well as by a t least tw o other 
decisions. In  The Karamea (sup.), there were two 
vessels which were proceeding a t right-angles to 
each other, and i t  was known th a t somewhere near 
a particu lar buoy each o f them would make a right- 
angled tu rn . The Karamea’s case was th a t she was 
not crossing, because she was going to  tu rn  and 
would not cross. This cou rt and the House of 
Lords rejected th a t view, and, as I  understand the 
authorities, while there may be cases in  narrow 
channels where one does not prolong the course 
because one knows th a t the configuration o f the 
land requires a change o f course which w ill involve 
th a t the ships are not crossing, when the vessels 
are not in a narrow channel they m ust take the ir 
courses as prolonged, and i f  those two courses so 
prolonged, cross each other, a rt. 19 applies. That 
was decided by every judge in  the House o f Lords 
who heard the Karamea, and by the Court o f Appeal. 
I  w ill not repeat the passages in  the Karam ea; I  
remain o f the opinion th a t what I  said then, which 
I  understand the House o f Lords to  have adopted, 
was correct. Accordingly the Treherbert was a 
crossing ship under a rt. 19.

A rt. 22 (one o f the group o f four) is : “  Every 
vessel which is directed by these rules to  keep out 
o f the way o f another vessel shall, i f  the circum
stances o f the cases adm it, avoid crossing ahead 
o f the other.”  The Treherbert, therefore, which 
is to  keep out o f the way o f the Archon, is not to 
cross ahead o f her. I t  follows th a t i f  she does 
not cross ahead o f her, she w ill u ltim ate ly  pass port 
to  po rt, which in  practice is what she does. But 
she need not necessarily go stra ight on to  pass 
p o rt to  p o rt because, i f  there is any d ifficu lty 
about i t ,  A r t.  23 comes in  : “  E very steam vessel 
which is directed by these rules to  keep out o f the 
way o f another vessel shall, on approaching her, 
i f  necessary, slacken her speed or stop or reverse ’ » 
so th a t the give-way vessel is not obliged to  go on 
and t r y  to  pass po rt to  po rt by the buoy ; i f  there 
is any d ifficu lty  about it ,  she has to  slacken her 
speed or stop o r reverse. The Treherbert was the 
vessel which had to  act, and i t  appears to  me that 
the so-called practice is merely what must happen 
under the rule. I t  does not in  any way a lte r the 
application o f A rt. 19 ; i t  is what must follow under 
A rt. 19 i f  A rts. 22 and 23 are observed ; the practice 
merely represents what is desirable. Obviously»
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>n a case like th is, i t  is desirable tha t the up-coming 
ship should lay a course well clear o f the buoy 
so as to  avoid the necessity o f the give-way ship 
having to  stop to  enable her to  pass p o rt to  port, 
as she must i f  she is not to  break A r t. 22. I t  appears 
to  me to  follow also th a t if ,  owing to  the set o f 
the tide, the up-coming ship has d rifted  nearer the 
buoy than was anticipated, the down-coming ship 
must s till keep out o f the way. She is not entitled 
to  say th a t the up-coming ship is not g iving her a 
clear berth, and th a t she (the give-way ship) w ill 
go on and run in to  h e r ; she must, as the give-way 
ship, either stop her engines or reverse in order 
tha t the two vessels may not pass the buoy a t the 
same tim e ; or, i f  the circumstances are such tha t 
she cannot even by stopping her engines avoid 
running in to  the up-coming ship, she must consider 
whether she should not proceed inside the buoy. 
There is 40ft. o f water a t low water (spring tides) 
inside tha t buoy. A  vessel coming down drawing 
12ft. finds herself in  d ifficu lty  by reason o f the up
coming ship being near the buoy ; i f  she does not 
th ink  i t  r ig h t to  stop her engines and w a it t i l l  the 
up-coming ship is clear o f the buoy, she can avoid 
the collision by going w ith  her 12ft. draught in to 
40ft. o f water to  the west o f the buoy ; and tha t 
is what the Balavier did. The Batavier had a 
channel p ilo t on board and a very experienced 
master, who had a p ilo t’ s licence ; and those two 
experienced men did  go inside the buoy some 50ft. 
w ith  a ship drawing 12ft. in to  40ft. o f water. The 
Treherbert drew 18ft., and i f  i t  was rea lly impossible 
for her in her judgment to  go outside the buoy, 
to the north  and east o f i t ,  and she insisted on going 
°n. she could have gone inside the buoy w ith  her 
18ft. draught and nothing whatever would have 
happened.

A ll the members o f the court, however, being 
•andsmen, have been quite unable to  understand 
why, i f  there were 300yds. to  the east o f the buoy, 
a vessel w ith  a beam o f 50ft. should not have been 
able to  go through th a t 300yds. in safety. We 
have had the same d ifficu lty , i f  the place o f collision 
■s two cables a t least no rth  o f the buoy— 1200ft.—  
why the vessel should not have been able to  go 
through th a t space in  safety. We have, o f course, 
fe lt th a t we are no t navigators, and we also appre- 
?>ate th a t the fix ing o f the place by the learned judge 
ls very vague ; bu t we have asked the assessors 
this question, and they have given a very inte lligent 
answer.

,(Q.) “  Assuming the judge’s finding o f the place 
“ 1 collision a t least two cables to  the north  o f the 
huoy, and th a t the Archon passed, say, one-and-a- 
ha lf cables off the buoy ”  (we pu t one-and-a-half 
cables because the judge found “  not more than 
two cables ”  or something between a cable and two 
cables), “  as a m atter o f good seamanship, could 
the Treherbert either (1) have passed safely between 
the Archon and the buoy, or (2) drawing 18ft. 3in. 
cave passed safely to  the west o f the buoy where 
the soundings show 42ft. o f water a t lowr water 
(spring tides) ? ”

(A.) “ Assuming the judge’s finding o f the 
P'ace o f collision at twTo cables to  the north  o f the 
. u°y , the Archon, on a course N .N .W . mag. 
(estimated made good steering N . by W . |  W .) 
Would have passed the N .E. Spit Buoy five-sixths 
o f . a cable or 500ft. off, when abeam. In  our 
^Pinion, as a m atter o f good seamanship, w ith  a 
distance o f one-and-a-half cables between the 
Archon and the buoy, the Treherbert could 
l 'avc passed between, though i t  would have 
deen very close navigation w ith  the prevailing 
conditions o f fresh w ind and tide setting down on 

,c buoy. Or the Treherbert could have passed

w ith  a draught o f 18ft. 3in. to  the westward o f the 
buoy. I t  should be observed th a t steering inside 
a channel buoy can only be justified in order to  
avoid immediate danger.”

Now dealing w ith  the last answer first, I  entirely 
agree tha t as a general rule a vessel ought not to 
pass inside a channel buoy. B u t i f  i t  be a question 
o f either passing inside a channel buoy in ample 
water or having a collision, because i f  the vessel 
goes on she w ill run in to  another ship, I  have no 
doubt whatever tha t she ought to  pass inside the 
buoy i f  there is plenty o f water, as there was in 
th is case. 1 quite agree th a t i t  is dangerous to 
pass too near a buoy. We cannot have a better 
example o f th a t than the next case in these appeals 
(The Segundo, unreported), where a vessel in  the 
Tyne did  pass too near a buoy and stripped all the 
blades off her propeller by catching the chain, and 
such a contingency must be taken in to  account. 
B u t in th is particular case, i f  the alternative was 
running in to  the Archon because she was too near 
the buoy, or going inside the buoy w ith  perfect 
safety jus t as the Batavier did, w ith  an experienced 
p ilo t on board, I  have no doubt th a t tha t course 
should be adopted.

As to  the first part o f the answer o f the assessors, 
the five-sixths o f a cable w ith in  which they say 
the Treherbert could have passed, though i t  W'as 
rather risky navigation, is arrived a t by taking the 
place fixed by the judge a t north o f the buoy 
exactly tw o cables, and then drawing from  tha t 
place o f collision the course which the Archon was 
steering. B u t there is great indefiniteness in the 
judge’s find ing o f the place o f collision : “  I  am 
accordingly satisfied th a t th is  collision took place 
somewhere about two cables to the northward of 
the N .E. Spit Buoy. I t  may have been a litt le  
more, bu t I  do not th in k  i t  can have been anything 
less. W hether the buoy bore exactly due south 
from  the place o f collision, or a lit t le  west, or a 
lit t le  east o f south, again I  do not pretend to 
determine, bu t I  am satisfied, a fter weighing all 
the credible evidence, th a t the collision took place 
to  the northward o f the buoy, and not less than 
two cables from  the buoy.”  Obviously, w ith  a 
position so vaguely described as tha t, i t  is quite 
impossible to  draw a line from  any named place 
and get the exact distance a t which the Archon 
could pass the buoy a t five-sixths o f a cable, par
ticu la rly  as the learned judge finds “  certainly more 
than one cable ”  as the distance the Archon passed 
the buoy. He finds th is  : “  I  th in k  the probabili
ties are— and I  am prepared to  find as a fact— 
th a t he passed the N .E . Spit Buoy a t some distance 
not more than two cables ; I  th in k  he probably 
passed i t  a t a distance somewhere between one and 
tw o cables.”  We have pu t in  our question a cable 
and a half, i.e., considerably more than the five- 
sixths o f a cable’ which the assessors, by drawing a 
collision a t a fixed po in t north o f the buoy, have 
found to  be the room in  which the Treherbert could 
have passed, though i t  was a m atter o f some litt le  
d ifficu lty  o f navigation.

Now i f  th a t be the true state of things, the 
Treherbert could have avoided th is collision at a 
tim e up to  the last moment— a tim e when the 
Archon was s t ill keeping her course and speed, 
and we have had some d ifficu lty  w ith  the cross
appeal, which condemns the Archon fo r not acting 
under the note to  A rt. 21. I  have had tha t note 
before me many times, and i t  is very troublesome 
to  construe and act upon in  particular eases. 
“  Where by any o f these rules one o f two vessels 
is to  keep out o f the way, the other shall keep her 
course and speed ”  ; and the note is th is : “  When, 
in consequence o f th ick  weather or other causes,
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such vessel finds herself so close th a t collision 
cannot be avoided by the action o f the giving-way 
vessel alone, she also shall take such action as w ill 
best aid to  avert collision.”  One o f the most 
instructive cases in  which th a t note has been 
considered is The Albano (10 Asp. Mar. Law Cas. 
365 ; 96 L . T. Rep. 335 ; (1907) A . C. 193, 207), 
where Lord  Gorell in  giving the decision o f the 
P rivy  Council, said : “  I t  must always be a m atter 
o f some d ifficu lty  fo r the master o f a vessel which 
has to  keep her course and speed w ith  regard to  
another vessel which has to  keep out o f her way, 
to  determine when the tim e has arrived fo r h im  to 
take action, fo r i f  he act too soon he m ay disconcert 
any action which the other vessel m ay be about 
to  take to  avoid his vessel, and m ight be blamed 
fo r so doing, and yet the tim e may come a t which 
he must take action. Therefore he must keep his 
course and speed up to  some point, and then act, 
but the precise po in t must necessarily be d ifficu lt 
to  determine and some li t t le  la titude has to  be 
allowed to  the master in  determining th is .”  That 
is the way in  which I  always approach th is  note.

Now in  th is case I  have formed the view, and the 
answer given us by the assessors confirms it ,  tha t 
w ith  reasonable care the Treherbert could have 
avoided the collision by going either east or west 
o f the buoy, and tha t consequently the moment 
had not arrived when i t  was necessary fo r the Archon 
to  alter her course and speed u n til i t  was perfectly 
obvious th a t the Treherbert was in  fact not doing 
anything tha t would help anybody, but was coming 
stra ight on. The learned judge, in rather an 
obscure passage, has found the Archon g u ilty  of 
not acting soon enough. He has not expressly 
stated whether the action th a t she ought to  have 
taken was to  a lte r her speed or whether i t  was to 
a lte r her course, bu t he has found th a t she did  not 
take some action, unspecified, as soon as she should 
have done. I  th in k  there is some corroboration 
in the note taken by M r. W illm er th a t the po in t 
was taken by M r. D igby in his reply, but I  am bound 
to  say tha t I  should have expected the po int to  
have been much more definite ly pu t to  the p ilo t 
o f the Archon than i t  was in  fact pu t in  cross- 
examination. I  th in k  one reason why i t  was not 
definite ly pu t was th a t the case fo r the Treherbert 
was quite different. H er case was th a t the Archon 
ported in to  her instead o f keeping course and speed. 
That contention has hopelessly failed. Anyth ing 
more unsatisfactory than the evidence o f the p ilot, 
master and look-out man on the Treherbert I  find 
i t  d ifficu lt to  conceive, and I  entire ly agree w ith  the 
view which the learned judge has taken o f tha t 
evidence. P u tting  th a t aside fo r the moment, 
and coming back to  th is po in t on the assumption 
tha t i t  was taken, though not very strenuously, 
I  am unable to  agree w ith  the view taken by the 
learned judge tha t the Archon is to  blame under the 
circumstances fo r not acting earlier. I  th in k  th a t 
the Treherbert, up to  the tim e th a t the Archon 
acted, could have avoided the collision easily by 
her own action, and i f  th a t be so, there was no 
necessity on the pa rt o f the Archon to  act earlier 
than she did. In  m y opinion, therefore, the cross
appeal must be allowed and the Treherbert held 
alone to  blame fo r th is  collision.

Lawrence, L.J.— The case made by the Treherbert 
a t the tr ia l was not th a t the Archon had set a 
course too close to  the N .E . Spit Buoy o r had 
in  fact come too close to  tha t buoy, bu t tha t, 
having reached a position o f safety in the accepted 
way, she suddenly ported towards the Treherbert 
and thereby brought about the collision. Langton, 
J. in  his judgment says: “ The case which the

Treherbert puts forward is this. The p ilo t was quite 
exp lic it about i t  (he was given every possible 
opportunity), and he said th a t he saw the Archon 
coming on in  such a position as would give him 
opportun ity  to  pass in safety red to  red, th a t is, 
to  make his tu rn  in  the usual way. He did  not 
see the Archon coming too close to  the buoy in 
the firs t instance. He saw her, as he thought, 
leaving him  ample room, and most exp lic itly , and 
testing him  in  every possible way as M r. Raeburn 
did, and as I  myself d id  at a la ter stage, he said 
tha t the cause o f th is  collision was not th a t the 
Archon set an orig inal course too close to  the buoy, 
bu t tha t the Archon, at a late stage o f the pro
ceedings, ported her wheel and ported towards the 
Treherbert. In  other words, th a t having reached 
a situation o f safety by quite competent seamanship 
in  the ord inary and accepted way, she quite 
suddenly determined to  make a position o f foolish 
danger by d irecting her course towards the ship 
which she should have been attem pting to  pass. 
1 have had to  determine upon his evidence, and 
upon the evidence o f the ship’s company which 
supported him , whether tha t is true .”

The learned judge, a fte r carefu lly reviewing the 
evidence, came to  the definite conclusion tha t the 
Archon did not take any such po rt helm action as 
was imputed to  her by the Treherbert, and he tru ly  
observes tha t, “ to  pu t the m atter in a v iv id  phrase, 
th a t finding knocks a considerable hole in  the story 
o f the Treherbert, and she then comes before the 
court in  sad case.”  I  en tire ly  agree w ith  the learned 
jndge in taking th a t view o f th is  pa rt o f the case. 
The Treherbert, however, in  no way daunted, and 
ignoring the inconsistency involved, contended, I  
suppose as an alternative case, th a t the Archon 
passed too close to  the buoy, having regard to  the 
fact th a t she was in a place where the narrow 
channel rule (A rt. 25) applied, o r a t a ll events, in 
a place where there was an accepted custom that 
an incoming vessel should give room to  enable 
an outgoing vessel tu rn ing  southward to  pass 
between her and the buoy. I  agree w ith  the learned 
judge th a t A rt. 25 has nothing to  do w ith  the case. 
The word ‘4 channel ’ ’ denotes a depression between 
two banks or ridges having a definite boundary 
on each side, and a narrow channel is a channel in 
which the two boundaries are close to  one another. 
The expression “ narrow channel”  in  A r t.  25 is, 
to  m y m ind, wholly inappropriate to  describe 
the place where this collision occurred. The
N.E. Spit Buoy is placed where i t  is in  order to 
m ark the tu rn ing  po int fo r vessels inward and 
outward bound either from  or towards the south, 
and i t  cannot in any sense be described as marking 
one side o f a channel, regard being had to  the fact 
th a t the other side is open to  an indefinite extent. 
Equally, in  m y judgment, the contention that 
the buoy marks an approach to  a narrow channel 
cannot hold good. The channels in  the estuary of 
the Thames consist o f three o r fou r main channels, 
a ll o f which converge and lead in to  a wide basin or 
expanse o f sea in which the buoy in question is 
placed. In  m y judgment The Harvest (6 Asp. Mar- 
Law Cas. 5 ; 55 L . T. Rep. 202 ; 11 Prob. D iv . 14), 
a case o f collision on the Tyne, is quite inapplicable 
to  such a place as tha t.

I  agree en tire ly  w ith  the learned judge’s con
clusion th a t the governing rule in  th is case is the 
crossing rule (A rt. 19). Under tha t rule the 
Treherbert was the give-way ship, and the Archon 
was the stand-on ship. I t  was, therefore, the duty 
o f the Treherbert to  keep out o f the way o f the Archon- 
I t  was contended, however, on the pa rt o f the 
Treherbert th a t a t th a t place there was a local 
practice o f pilots tha t the incoming vessel should
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give room fo r any outward bound vessel bound 
southwards to  pass between the incoming ship 
and the buoy, and th a t in  th is case the Archon 
<lid not comply w ith  tha t practice and did  not 
leave sufficient room fo r the Treherbert.

The firs t observation which occurs to  me is tha t 
such a practice cannot override the crossing rule, 
out I  agree w ith  m y Lo rd  th a t the practice does 
not conflict w ith , nor was i t  intended to  override, 
the crossing rule. In  fact, as m y Lo rd  has pointed 
nut, i t  assists the vessels inward and outward 
bound a t th is  po in t to  pass one another po rt to  
Port. The learned judge held in the present case 
tha t w ithou t any negligence on the pa rt o f the 
Pilot o f the Archon, she did  not, owing to the set 
n f the tide and the w ind, in fact leave sufficient 
room fo r the Treherbert to  pass in  safety between 
ber and the buoy. In  view o f the advice tha t we 
have received from  our assessors, I  very  much 
doubt whether th a t finding was correct. As a 
landsman I  do not profess to  have any acquaint
ance w ith  seamanship, bu t to  say th a t a space 
? f 300 to  400yas. between a buoy (which, a fte r all, 
*s on ly one po in t and w ill be passed in  a ship’s 
length) and an incoming ship is insufficient fo r a 
vessel o f the size o f the Treherbert to  pass through 
w ith  safety, rather astonishes me. Our assessors 
say th a t w ith  careful or close navigation there 
was sufficient room. B u t assuming th a t there 
'vas not, and bearing in  m ind th a t the crossing 
rule applies, how can i t  be said th a t the Treherbert 
Was justified in  going fu ll speed up to  a po in t when 
she could not see whether there was room enough 
lo r  her to  get through safely w ithou t attem pting 
to reduce her speed, and then, find ing tha t there 
Was insufficient room, according to  her story, 
between the vessel and the buoy, running in to  the 
oo-coming vessel instead o f either attem pting to  
loke such close navigation between the two points 
us was actually le ft  to  her, o r going to  the west
ward of the buoy, where there was plenty o f water 
or her ? We are advised by our assessors, and 

‘1 seems reasonable, th a t to  go the wrong side 
° t  the buoy is a course which should not be adopted 
unless there is imminent danger. The Treherbert’s 

WaS there was im m inent danger and,
oithough there was ample water to  go to  the other 
**Ue, fo r some reason which is wholly inexplicable 
J? me, she chose the course o f running in to  the 
^rchon rather than in fring ing the direction tha t 
sf»Ps ought not to  pass on the wrong side o f the buoy.

Mr. W illm er raised a po in t which rather startles 
2>e- He said tha t as the p ilo t o f the Archon had 
s ° t out o f his reckoning when he set his course 
"¡n miles northward o f the Elbow and found him- 

of t i f l ° se to  Ibe buoy ( I  th in k  he said w ith in  a mile 
to tae bu°y ). be ought to  have starboarded his helm 
,? get back on the course which he had set a ll tha t 

'v'tE nCe away> ar*d 1° have taken th a t helm action 
'thou t even sounding any signal to  the on-coming 

L  P: I t  seems to  me th a t such a doctrine would 
n . angerous and wholly con tra ry to  the rules o f 
„ o p t i o n .  The Treherbert could not te ll what 
ou?rSr  ba<l  been set o r how much the Archon was 
c ° t  her reckoning ; a ll she could see was the 
at iv.e on. which the Archon was actually proceeding 
Th /p tim e when she had got near the buoy.
SD e Treherbert could then judge the course and the 
'vav safflcient ly  to  enable her to  keep out o f the 
, The rule th a t the stand-on ship must keep 
g j^  Course and speed is enacted in  order th a t the 
a d v '^ y  ship  can take such measures as she thinks 
g jv lsable to  keep ou t o f the way o f th a t ship. The 
bas 2 * *  sb]P has no knowledge o f the course which 
of n set by the master o f the stand-on ship or 

aa t helm orders have been given, bu t she can

see the course on which the vessel is actually pro
ceeding a t the tim e when she is approaching her, 
and, i f  helm action had been taken by the Archon such 
as suggested by M r. W illm er and a collision had oc
curred, i t  is plain tha t she would have had no defence.

There remains on ly the cross-appeal. Mr. D igby 
w ith  his usual frankness, adm itted tha t at the tr ia l 
tha t was one o f the m inor points o f the case. I  have 
already stated what was the real case made by the 
Treherbert a t the tr ia l,  although i t  is true to  say 
th a t i t  was suggested th a t the Archon d id  not act 
soon enough in  stopping her engines, when she 
was in the agony o f collision. No question, however, 
was pu t to  the p ilo t o f the Archon on th is subject, 
and i t  seems to  me th a t i t  would be un fa ir to  con
demn him  fo r not having taken action soon enough, 
w ithou t g iving him  any opportun ity  o f explaining 
why he d id  not take action sooner. There may have 
been many reasons why he did  not do so, and i t  
has to  be borne in  m ind tha t th is  is a question o f 
good seamanship in  the particu lar circumstances. 
I  need not dwell on the d ifficu lty  the master o f a 
vessel, which is bound to  keep her course and speed 
t i l l  the last moment, is under in  determ ining when 
the moment has arrived to  take action and what 
action ought to  be taken. I t  is curious to  note tha t 
Mr. D igby’s case is th a t the Archon ought to  have 
taken action before she heard the one blast from  the 
Treherbert—and, according to  the Treherbert's 
account tha t blast was sounded when the vessels 
were w ith in  a quarter o f a mile o f each other— and 
to  compare the case so made w ith  The U lrikka  
(13 LI. L. R. 367), where the stand-on ship was 
beld negligent fo r having altered her course when 
she was three cables from  the give-way ship, and 
was condemned for having acted too soon. That 
is on ly one instance ; although there are many 
others in  the reports, I  do not th in k  there is a single 
case in  which the p ilo t o r the master o f the ship 
has not been given the opportun ity  to  explain why 
he delayed the action he did  eventually take, and 
yet has been held to  have taken action too late. 
In  m y judgm ent there is no evidence in the present 
case on which the learned judge could properly 
have found th a t the action taken by the p ilo t o f the 
Archon was taken too late. There is no question 
here tha t when he did  take action he took the rig h t 
action, th a t is to  say, he starboarded, bu t the charge 
against him  is tha t he d id  not give the order to  
starboard the helm soon enough. In  m y judgment 
there is no evidence to  support th a t charge.

I  agree, therefore, th a t the cross-appeal succeeds, 
and tha t the main appeal should be dismissed.

Greer, LJ. —  I am o f the same opinion, and 
having regard to  the fact th a t the m ind o f the 
court goes 75 per cent, o f the way the learned 
judge took, i t  is not trea ting  him  w ith  disrespect i f  
I  deal quite shortly  w ith  the other 25 per cent.

W ith  regard to  the case made by the Treherbert,
I  am satisfied tha t the argument which has been 
presented to  th is  court, to  persuade us tha t the 
crossing rule d id  not apply, ought to  be rejected.
I t  is conceded th a t the crossing rule applies unless 
the collision took place in  a narrow channel or in 
some space o f water which has by custom o f 
navigation become equivalent to  a narrow channel.

Now i t  is quite clear, and beyond argument, tha t 
in  the ord inary sense o f the word th is  collision did 
not take place in  a narrow channel. A  channel 
w ith  on ly one side o f i t  indicated, and many— I  
m ight almost say hundreds— of miles, which can 
be used upon the other side, cannot by any stretch 
o f language be described as a narrow channel. 
B u t i t  is said tha t there are authorities which show 
tha t a vessel which is approaching a narrow channel
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may have to  take the same k ind o f action, having 
regard to  the need fo r sk ilfu l navigation, as she 
would take i f  she were actually in  the channel. 
That I  take to  be the effect o f cases like The Kaiser 
Wilhelm der Grosse (10 Asp. Mar. Law Cas. 504 ; 
97 L . T. Rep. 366 ; (1907) P. 259), where the 
vessel was ju s t approaching the place where she 
would have to  go between two moles and in to  a 
narrow channel, and where i t  may very well be 
tha t good seamanship directs tha t the position is to 
be treated as i f  she were already in  the channel and 
not treated as a case o f crossing ships. B u t those 
decisions have no application whatever to  the 
present case, where the vessels were a very long 
way from  anything th a t could be described as the 
entrance to  a channel. The object o f a rt. 25, 
applying to  narrow channels, is the same as the 
object o f the crossing rule ; i t  is in  order to  secure 
th a t the vessels shall pass po rt to  port. I t  is 
secured in one way by the crossing rule : i t  is 
secured in another way by the provision in  the 
narrow channel rule th a t each shall keep on her 
own starboard side.

Looking a t the case broadly, I  th in k  the cause 
o f th is collision was the bad look-out kept on the 
Treherbert. The po in t which the Treherbert’s w it
nesses made was th a t the ship was pu t in to  an 
impossible position by a vessel, which was coming 
towards them, porting towards the buoy in a way 
in which she ought not to  have been coming— 
porting almost as much as to  bring her over four 
or five points— and i t  was because o f th a t situation 
tha t they were unable to  avoid the collision. The 
learned judge has found, and I  entire ly agree w ith  
his finding, th a t no such porting ever took place. 
A ll th a t happened was th a t when the Archon was, 
I  th ink , about two miles from  the Elbow she altered 
her heading in  order to  counteract the set o f the 
tide, which was on her starboard side. In  m y 
judgment, from  the tim e th a t she altered her 
heading u n til the tim e immediately before the 
collision, she kept her course and speed. I  agree 
w ith  the view which has been expressed by 
Lawrence, L .J . th a t i f  a fte r th a t tim e she had 
altered her heading, she would have failed to  keep 
the course which was determined pa rtly  by her 
heading and pa rtly  by the set o f the tide , a course 
which was obvious on a clear n ight to  the approach
ing vessel i f  she had kept a good look-out.

In  these circumstances i t  seems to  me clear tha t 
the learned judge had no option bu t to  pu t the 
principal blame fo r th is collision upon the Tre
herbert ; and the only other question on which I  
desire to say a word o r two is as to  whether he was 
r ig h t in his view th a t some blame must be attached 
to  the Archon. Now I  regard the general rules 
applying to  negligence on land as applicable to 
negligence on the sea, and i f  a vessel knows tha t 
the other vessel is doing the wrong th ing, and 
notwithstanding tha t, continues to  be negligent in 
her own action towards the other vessel which she 
knows to  be doing something wrong, then the 
action o f the firs t vessel is the effective cause o f the 
collision, and she ought to  pay fo r the whole o f the 
damage thereby caused. Applying th a t to  this 
case, assuming th a t the Archon was doing something 
wrong, although the learned judge has found tha t 
she was not, in  the course which she kept u n til she 
got opposite to  the Spit Buoy, s t ill i f  the Treherbert 
by careful navigation could have avoided the 
collision and did  not do so, then she and she alone 
is responsible fo r the consequences. B u t in  this 
case we have to  deal w ith  the note to  art. 21, 
which puts an onus on the vessel a t a tim e when 
i t  meets a wrong-doing vessel, to  do its  best to  
avoid a collision ; th a t is to  say, the vessel which

is ordered by the rule to  stand on, must not continue 
to  stand on in such a way as to  make the collision 
inevitable, i f  she has any reasonable opportunity 
and knows th a t the give-way ship is not going to 
give way so as to  avoid the collision ; a du ty  is 
then pu t upon the stand-on vessel to  do her best 
in  the circumstances. This is an extremely onerous 
du ty  and very d ifficu lt to  perform, because the 
stand-on vessel is supposed to  keep her course un til 
the very  last moment, u n til the moment when she 
can reasonably judge by some action tha t the 
give-way ship is not going to  do the rig h t thing 
to  avoid the collision ; then the stand-on ship must 
cease obstinately to  stand on and must take some 
measures to  avoid the collision.

I  am satisfied in  th is case th a t there is nothing 
tha t would ju s tify  a conclusion th a t the stand-on 
ship failed a t the rig h t moment to  come to  a 
decision th a t i t  was necessary fo r her to  act, but 
unfortunately, when she d id  act, th a t was not 
sufficient to  prevent the negligence o f the other 
vessel resulting in  a collision between the two. I  
agree w ith  Scrutton and Lawrence, L .JJ . tha t the 
cross-appeal must be allowed w ith  costs.

Solicitors fo r the appellants. Thomas Cooper 
and Co.

Solicitors fo r the respondents, Constant and 
Constant.

H IG H  C O U R T OF JU S T IC E .

KING’S BENCH DIVISION.
Oct. 9 and  23, 1933.

(Before B r a n s o n , J.)
A ndrea Sanguineti fu  D avide  v . U g leexport, 

M oscow, (a)

Charter-party— Construction o f ice clause— D u ly  
o f charterers— S hip  trave lling in  convoy.

A  charter-party provided that on a rr iv a l o f the 
ship at the ice edge the charterers would provide 
an icebreaker to enable the sh ip  to reach her 
loading port.

H e ld, that th is clause d id  not impose upon the 
charterers an obligation to provide an ice
breaker which should give exclusive assistance 
to the ship. The contract was sufficiently 
performed i f  an icebreaker accompanied and 
assisted a convoy o f ships, o f which the 
chartered sh ip  was one, provided that i t  was 
reasonable fo r  the ships to proceed in  convoy, 
having regard to the weather and ice conditions 
existing and to be expected at the tim e when the 
obligation to give icebreaker assistance arose. 

Special case stated by an umpire.
The m aterial parts o f the special case were as 

follows :
“  Whereas by a charter-party dated the 23rd 

Jan., 1931, and du ly made at Genoa betwee'1 
Andrea Sanguineti fu  Davide, owner o f the Ita lia '1 
steamship Entella (hereinafter called ‘ the s h ip ' 
owner ’ ), and Uffieio Noleggi dello Rappresentanza 
dell ’ U.S.S.R. as agents for Ugleexport, o f M oscow  ■

(a ) Reported b y  V . R .  ARONSON, E sq ., B a rris te r-a t-I.»w ’
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charterers (hereinafter called ‘ the charterers ’ ), i t  
was agreed th a t the said vessel should proceed to  
Mariupol, Nicolaieff or Theodosia a t charterers* 
option, and' there load a fu ll and complete cargo 
o f coal and (or) anthracite to  be carried in the said 
vessel to  one or two safe ports on the east coast 
or west coast o f Ita ly , including Sicily, in  the 
charterers’ option in accordance w ith  the terms 
and conditions in  the said charter-party contained : 

“  And whereas the said steamship Entella pro- 
seeded under the said charter-party to  Mariupol, 
at which po rt she arrived on the 13th March, 1931 : 

“  And whereas disputes and differences arose 
between the parties, the shipowner claiming 
demurrage and (or) damages fo r detention o f the 
said steamship, and fo r damage alleged to  have 
been sustained by her from  ice on the said passage 
to Mariupol, and the charterers repudiating all 
lia b ility  for the said claims :

“  And whereas the said parties du ly referred the 
said disputes and differences to  the determination 
and award o f Charles B arry  Cooper, o f Leadenhall- 
street, in  the C ity  o f London, average adjuster 
(du ly appointed by the shipowner), and A lfred 
Morley Conybear, o f 34, Lime-street, in  the C ity  
o f London, shipbroker (du ly  appointed by the 
charterers) :

“  A nd whereas the said arbitrators, having 
entered upon the said reference and having failed 
to agree upon an award concerning the matters so 
submitted to  them, du ly appointed me, Alexander 
Thomas M iller, one o f H is Majesty’s counsel, to  
be the umpire to  enter upon the reference and to  
determine an award upon the matters so referred 
as aforesaid :

“  And whereas both parties requested me in  the 
best instance to  deal by way o f an in te rim  award 
w ith  questions arising as to  the legal obligations 
° \  the charterers, leaving fo r subsequent deter
m ination ( if  necessary) a ll questions o f the amount 
° f  demurrage and (or) damages ( if  any) recoverable :

' And whereas the claimants desire such in terim  
award to  be made in  the form  o f a special case for 
the opinion o f the court, and the respondents raise 
ho objection thereto :

Now I ,  the said Alexander Thomas M iller, 
having taken upon myself the burthen o f the said 
reference and umpirage, and having heard and 
considered the evidence and arguments adduced 
before me on behalf o f the parties concerning the 
Premises, do hereby make and publish th is  m y 
interim  award in  the form  o f a special ease fo r the 
npmion o f the court pursuant to  sect. 7 (b) o f the 
A rb itra tion  Act, 1889.

’ ’ 1. B y  the said charter-party o f the 23rd Jan., 
1931, i t  was provided (inter alia) as follows :

M “  Ice Clause.
" (1) In  the event o f the port o f loading being 

inaccessible by reason o f ice on vessel’s arriva l at 
Kertch, i f  loading a t Mariupol c r Berdjanska, or 

the edge o f ice i f  loading a t N icolaieff or Theo- 
h jla> or, in  case frost sets in  after vessel’s arriva l 

in !°adinS Po rt> the charterers undertake to  provide 
I breaker to  enable steamer to  reach, load at, and 
‘cave the said port, steamer being free o f expenses 
^ iceb reake r.

(2) Time lost by steamer waiting fo r icebreaker 
a f t *  ch lc iing  loading port during forty-e ight hours 
or d  . arrival  a t Kertch, i f  loading a t M ariupol 
Ni , id.pmska. or a t the edge o f ice i f  loading at 

colaieff or Theodosia, and when leaving port 
re 5c® forty-e ight hours after g iv ing notice o f 
readiness, not to  count in  the firs t case as lay  days and 

the second case as tim e on demurrage or detention, 
j  , (®) A ny  detention to  the steamer w a iting for 

‘ breaker at the edge o f ice, and also when leaving

loading port (above the tim e mentioned— item 2), 
to  count in  the firs t case as tim e fo r loading, and 
in  the second case as demurrage and detention, 
to  be paid by the charterers at the rate o f 251. 
(twenty-five sterling), from  which tim e days saved 
in loading shall be deducted.

“  (4) In  order not to  miss her cancelling date 
steamer must arrive a t Kertch, i f  loading Mariupol 
or Berdjanska, or a t the edge o f ice, i f  loading at 
Nicolaieff or Theodosia, not later than a t noon the 
day previous to  the cancelling date stipulated in 
clause 11, and in  the case o f any delay through 
ice w h ils t on passage, or entering loading port, or 
in g iving notice o f readiness, the cancelling date 
to  be extended according.

“  (5) Captains must follow official instructions 
issued by authorities fo r vessel convoy by ice
breakers through the ice.

“  2. The charterers du ly  nominated Mariupol as 
the port o f loading, and the said steamship pro
ceeded to  Kertch, where she was ready waiting 
for icebreakers in order to  proceed to  Mariupol at 
4 p.m. on the 4th Feb., 1931, having then received 
from  the port authorities a t K ertch a copy o f the 
icebreaker regulations referred to  in  sub-par. (5) 
o f the ice clause, and in  pars. 5 and 6 o f th is  case.

“  3. A t  th a t tim e and thereafter a t a ll material 
times in  the absence o f icebreaking assistance the 
port o f Mariupol was inaccessible to  a ll ordinary 
vessels, including the steamship Entella.

“  4- A ll the icebreakers operating in  the Kertch 
Straits and the Sea o f Azov, as in all other waters 
o f the U.S.S.R., are controlled by the port au thority  
and belong to  the Central State. The po rt au thori
ties act under the ju risd ic tion and management of 
the Government Department known as ‘ the Com
missariat o f Ways and Communications,’ and 
another Government Department known as ‘ Sov- 
to rg flo t ’ is specially constituted fo r the purpose of 
keeping open the ports which would otherwise be 
icebound.

“  A  number o f icebreakers were at all relevant 
times allocated by the authorities to  assist vessels 
in the trans it between Kertch and Mariupol. Their 
help was given free o f charge.

“  5. The icebreakers operate under regulations 
which have the force o f law. The regulation in 
force a t a ll material times bear date the 12th Oct. 
1930, are entitled ‘ Instructions for vessels convoyed 
by icebreakers through ice,’ and are attached to  
and form  pa rt o f th is  case. These regulations are 
a public document in Russia, were published in 
England in  L loyd ’s L is t in  Dec., 1930, and copies 
could have been obtained a t a ll relevant times in 
Genoa on application to  the Freight Office o f the
U.S.S.R. a t th a t port.

“  6. The regulations prescribe (inter alia) :
“  (4) The tim e and the order o f proceeding 

through the ice, as well as the number o f vessels 
to  be convoyed simultaneously, shall be fixed, i f  
in  po rt by the harbour-master, and i f  at sea by 
the master o f icebreaker.

“  (5) The master o f vessels following an ice
breaker through the ice shall comply w ith  the 
orders o f the master o f the icebreaker in  regard 
to  the ir movements in  the ice and shall act in 
accordance therewith.
“  The method o f assisting a number o f vessels 

a t one tim e in  a convoy as d istinct from  allocating 
the exclusive service o f an icebreaker to  one vessel 
on ly has been in  force in the Sea o f Azov fo r many 
years. J

“ 7. The charterers Ugleexport are a Russian trade 
company and a separate legal en tity . No legal 
means exist by which the charterers could influence 
in any way the manner in which the icebreakers
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perform the ir duties or render assistance to  vessels 
navigating in  ice, nor could the charterers control 
the number or capacity o f the icebreakers available 
fo r service a t K ertch or in  the Sea o f Azov or else
where in  the waters o f the U.S.S.R. or exercise any 
au thority  or control as to  the order in  po in t o f tim e 
in which vessels requiring help should be assisted.

“  8. No evidence was adduced before me o f any 
steps taken by the charterers to  provide icebreakers 
to  enable the steamship Entella to  reach, load at, 
and leave the port o f Mariupol, or o f any notification 
( if  any were given) by the charterers to  any o f the 
authorities concerned in the provision o f icebreaking 
assistance.

“  9. On the 7th Feb., 1931, u n til late afternoon 
the w ind at K ertch was a moderate to  gentle breeze 
from  E.N .E., and there was nothing to  suggest tha t 
the passage through ice from  K ertch to  Mariupol 
would be attended w ith  any unusual difficulties. 
Accordingly, and as I  find quite reasonably in  the 
circumstances, i t  was decided by the harbour
master of M ariupol th a t the icebreaker Makarov 
should escort the steamship Entella and three other 
vessels, which were also awaiting icebreaking 
assistance in the v ic in ity  o f Kertch, in  a convoy of 
four vessels through the ice to  Mariupol. The other 
three vessels were the steamship Anastassia, the 
steamship Anastassia Pateras, and the steamship 
Antonios Vrondisis.

“  10. The Makarov is a powerful and efficient 
icebreaker o f modem type. The distance from  
Kertch to  Mariupol is about 120 miles, and had 
conditions remained normal as anticipated the 
Makarov would have been able, apart from 
accidents, to  escort the convoy o f four vessels to 
Mariupol in  from  tw o to  three days.

“  11. Accordingly, at 0.15 p.m. on the 7th Feb., 
the steamship Entella (which up to  th a t tim e had 
been awaiting icebreaker at Kertch), in  pursuance of 
orders from  the Makarov, weighed anchor and 
followed the Makarov. A t 1.15 p.m. the Entella 
was taken in tow  by the Makarov. A t 3.30 p.m. they 
passed Enikale, and a t 8 p.m. the Entella, in  pur
suance o f orders from  the icebreaker, le t go the 
tow  rope and came to  an anchor, being then at or 
near the entrance from  Kertch S tra it in to  the Sea 
o f Azov and near to  the steamship Anastassia, also 
at anchor. The other two vessels o f the convoy 
(the Anastassia Pateras and Antonios Vrondisis), 
having been taken through the straits earlier in  the 
day, had made some fu rthe r progress unattended 
and were then in  ice in  the Sea o f Azov distant 
some eighteen miles.

“  12. Unfortunate ly the w ind which a t 4 p.m. on 
the 7th Feb., 1931, had been force 3 from  E.N .E., 
a t 5.30 p.m., had increased to  force 9 (a strong gale) 
from  N.E., and a t 6.30 p.m. is recorded by the 
Makarov as a storm from  E.N .E ., by the 8th Feb., 
1931, at 8 a.m. the w ind was E.N .E. force 10, a 
heavy gale, and thereafter continued blowing a gale 
from  the E.N .E. u n til the 13th Feb.

“  13. The effect o f th is  increase in  force o f the 
w ind and the consequent d riftin g  and p iling up of 
the ice was to  make the conditions most d ifficu lt in  
the Sea o f Azov and to  block the entrance to  the 
G ulf o f Taganrog, south of Mariupol, w ith  ice 
d riftin g  from  the easterly end o f tha t gulf. The 
d riftin g  and packing o f the ice was such th a t on 
many occasions during the following days i t  was 
logged by those on the Makarov th a t the ice 
reached downwards to  the ground, and a t times 
attempts to  make progress were made by exploding 
charges o f ammonal.

“  14. In  these circumstances I  find th a t those 
on the Makarov, having four vessels to  assist, did 
a ll th a t was possible to  assist the convoy (including

Entella) to  reach Mariupol, and on the 10th Feb. 
had got the Entella to  a position marked A  on the 
chart, about ten miles to  the S.E. o f Berd.janska 
Point. Thereafter, the Makarov herself, the 
Entella, and the other vessels in  the convoy were 
carried by d riftin g  ice, and the strong w ind in  a 
south-westerly direction, and by noon on the 
25th Feb. the Entella was a t a position near the 
le tte r B  marked by me on the chart. A t  times 
the Makarov was herself stuck fast in  the ice and 
unable to  move.

“  15. The Makarov w ith  d ifficu lty  succeeded in 
getting through the ice to  M ariupol fo r necessary 
coals, provisions and water, and returned fo rth 
w ith  on the 22nd Feb. accompanied by a second 
icebreaker— the Toros— w h ich ' thereafter assisted . 
The Anastassia and Anastassia Pateras were got 
through to  M ariupol by the Makarov on the 3rd 
March, 1931 ; and the Makarov, having taken in 
fu rthe r necessary bunkers and water, was engaged 
on the 5th and 6th March (as I  find reasonably 
and properly) in  saving the lives o f certain fishermen 
a d rift in  the ice off Mariupol. On the 7th March 
the Makarov again le ft M ariupol to  bring in  the 
Entella and the Antonios Vrondisis, which she 
succeeded in  doing, the Entella reaching Mariupol 
on the 13th March, 1931, a t 3.30 p.m.

“  16. The delay which the Entella experienced 
in  reaching Mariupol was in m y view due to  the 
conditions o f weather and ice which supervened 
unexpectedly a fter the convoy started on the 7th 
Feb., 1931. Had these conditions existed or been 
anticipated before the convoy started, I  am 
satisfied th a t a ll the vessels and icebreakers 
(including the Entella) would have been required 
to  await an improvement at K ertch before attem pt
ing the trans it to  Mariupol. The conditions in the 
Sea o f Azov after the 7th Feb., 1931, were for a 
considerable tim e unsuitable fo r the trans it o f the 
Entella to  Mariupol, even i f  given the exclusive 
services o f an icebreaker. The ice conditions m 
the Sea o f Azov after the 7th Feb., 1931, were 
exceptional, bu t were such as are liable to  occur 
from  tim e to  tim e under s im ilar conditions of 
temperature and wind.

“  17. During the said trans it the Makarov 
rendered ind iv idua l services to  the Entella, but 
services o f th is  nature by reason o f the convoy 
system adopted and the weather and ice conditions 
were necessarily in te rm itten t, as the other three 
vessels also required ind iv idua l attention from 
tim e to  tim e. The Entella was for short periods 
o f tim e only in  the tow  o f the Makarov. The 
vessels o f the convoy became separated, and the 
Makarov had d ifficu lty  in  getting from  one to  the 
other. I t  resulted, though those of the Makarov 
d id  the best they could in the circumstances, that 
for considerable periods the Makarov was not ice
breaking fo r or in the v ic in ity  o f the Entella.

“  18. On behalf o f the shipowner i t  was con
tended before me :

“  (a) T ha t the ice clause imposed obligation8 
upon the charterers to  provide an icebreaker f° r 
the exclusive service o f the Entella.

“  (6) That th is  obligation became operative at 
4 p.m. on the 4 th  Feb., 1931, and th a t the 
charterers were then in  breach. ...

“  (c) That the provision in  the clause witn 
reference to  fo rty-e ight hours after arriva l a 
K ertch affects on ly the measure o f damages »° 
a breach— not the obligation itself.

“  (d) That the Entella would have been take 
safely and w ith  no delay to  M ariupol before the 
gale o f the 7th Feb., 1931, came on had the 
charterers’ obligation as contended for bee 
complied w ith .
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“  (e) That, a lternatively, an icebreaker g iving 
exclusive services to  the Entella as from  4 p.m. on 
the 6th Feb. would have enabled the Entella to  
reach Mariupol w ithou t delay.

“  ( / )  That the charterers are responsible fo r delay 
of tbe Entella during the periods o f tim e on the 
trans it from  Kertch to  Mariupol, during which 
the Makarov was engaged in  icebreaking fo r other 
vessels o f the convoy and not fo r the Entella.

“  19- As to  (a) o f par. 18, I  hold th a t the ice 
clause imposed an obligation on the charterers to 
niake arrangements fo r the services o f an efficient 
icebreaker to  be given to  the Entella in  such manner 
as in  the circumstances o f weather, the ice existing 
and reasonably to  be anticipated, would enable 
th a t vessel apart from  accidents to  reach her 
loading po rt w ithou t undue delay.

“  I  find tha t the provision o f the Makarov to  
assist the Entella, together w ith  three other vessels 
in a convey, was in  accordance w ith  the obligation 
as I  understand it .

“  20. As to  (b) o f par. 18, I  hold against th is  
contention o f the shipowner.

“  21. As to  (c) o f par. 18 I  hold th a t the ice 
clause allows the charterers a period o f forty-e ight 
hours w ith in  which to  provide icebreaker, and th a t 
the charterers were in  breach under th is  clause 
at 4 p.m. on the 6th Feb. 1931, and not before.

“  22. As to  (d) o f par. 18 I  find  (though in  m y 
view th is  is im m aterial) th a t had an icebreaker 
been provided a t 4 p.m. on the 4 th  Feb., 1931, 
either exclusively fo r the Entella or fo r the Entella 
in  a convoy w ith  other vessels, the Entella would 
(apart from  accidents) have reached Mariupol 
w ithou t undue delay.
. “  23. As to  (e) o f par. 18, I  find th a t had an 
icebreaker been provided to  give exclusive service 

tbe Entella as from  4 p.m. on the 6th Feb., the 
f"deMa wouid  (apart from  accidents) have reached 
Mariupol w ithou t any undue delay.

“  24. As to  ( / )  o f par. 18, so fa r as i t  is a question 
'*f fact I  find th a t so fa r as i t  is a question o f law 
t  hold th a t the provisions o f the Makarov by the 
Russian Government authorities (except as to  the 
“ me a t which her services to  the Entella began) 
afforded to  the Entella the assistance which by the 
ice clause the charterers had contracted to  supply. 
^ And th a t the assistance given by the Makarov to  
the Entella was as continuous as in the circum
stances o f the convoy was reasonably possible, and 
tha t to  the extent to  which other vessels o f the 
convoy received a greater share o f ind iv idua l or 
Prior attention,.th is was due wholly to  the exigencies 
° t  the situation ; and I  hold against the ship
owner’s said contention.

25. A  document headed ‘ Submissions a t law 
m the Respondents ’ has been subm itted to  me on 
. .h a lf  o f the charterers, and is attached hereto and 
orms pa rt o f th is  case.

26. I  reserve a ll questions relating to  the ship
owner’s claim  fo r ice damage alleged to  have been 
sustained by the Entella during the passage to 
■nariupol to  be dealt w ith  hereafter by m y final

27. Subject to  the opinion o f the court I  hold, 
ar<h and determine, th a t on the facts found by 

e the shipowner fails to  make good in  law any 
b v lm  *°r  demurrage and (or) damages fo r detention 

y  reason o f breach by the charterers o f the ice 
except in  so fa r as such a claim can be sub- 

12 "V,ated (h' at a ll) by reason o f the delay o f the 
* ella at K ertch w a iting for icebreaker between 

7t i , 1?,' on the 6th Feb. 1931, and 0.15 p.m. on the 
' Feb., 1931.
1 f  *  ^ IK* subject to  the opinion o f the court 

urther award tha t the shipowner do pay the 
V o l . X V I I I . ,  N .S.

charterers’ costs ( if  any) o f the arb itra tion to  be 
taxed i f  not agreed, and th a t the shipowner do 
bear and pay the costs and expenses o f th is  m y 
award and the arb itra tors’ fees amounting in  a ll 
to the sum o f Two hundred and sixty-five pounds, 
six shillings. And in  case the charterers shall in  the 
firs t instance pay the whole or any pa rt o f such 
last-mentioned sum I  award and direct th a t the 
shipowner shall fo rthw ith  repay the charterers the 
amount so paid by them.

“  29. The question fo r the opinion o f the court 
is whether m y in te rim  award and determ ination 
contained in par. 27 hereof is right.

“  I f  the court be o f opinion in  the affirmative, 
m y said in te rim  award and determ ination, and the 
award as to  costs and expenses contained in  par. 28, 
are to  stand.

“  I f  the court be o f opinion in the negative the 
said awards and determ ination are to  be set aside, 
and in  th a t event I  award and determine the 
question o f the charterers’ lia b ility  to  the shipowner 
in  respect o f the shipowner’s claim fo r demurrage 
and (or) damages fo r detention in accordance w ith  
the opinion o f the court, bu t reserving fo r subsequent 
determ ination by me a ll questions as to  the amount 
o f such demurrage and (or) damages ( if  any) recover
able ; and in  th a t event I  fu rthe r award and 
determine as to  costs as to  the court shall seem fit.

S. L . Porter, K.C. and C. T. M ille r  fo r the 
appellants.

Sir XV. Jow itt, K.C. and I I .  A tk ins  for the 
respondents.

Branson, J.— This is an appeal from  an in terim  
award made in  the form  o f a special case by Mr. 
A . T. M iller, K.C. I  take the follow ing r6sum£ 
o f the facts from  the case. The appellants are the 
owners o f the steamship Entella and the respondents 
a body called Ugleexport o f Moscow.

The Entella was chartered by the respondents 
under a charter-party, dated the 23rd Jan., 1931, 
to  proceed to  M ariupol in  the Sea o f Azov, and there 
load a cargo o f coal. The charter contained an 
ice clause upon the true construction o f which the 
result o f th is  appeal depends. So far as material, 
the ice clause reads as follows : “ In  the event of 
the port o f loading being inaccessible by reason of 
ice on vessel’s arriva l a t K ertch . . . the
charterers undertake to  provide icebreaker to  enable 
steamer to  reach the said port, steamer being fre 
o f expenses fo r icebreaker. (2) Tim e lost by steamer 
w a iting  fo r icebreaker when entering loading port 
during forty-e ight hours after her arriva l a t Kertch 
• • • n° t  to  count as laydays. (3) A ny detention to  
the steamer w a iting fo r icebreaker , . . (above 
the tim e mentioned in  item  2) to  count . . .  as 
tim e fo r loading . . .  to  be paid by charterers 
a t the  rate o f £25 per day from  which tim e days 
saved in  loading shall be deducted. (4) in order not 
to  miss her cancelling date steamer must arrive at 
K ertch  . . . not la ter than a t noon the day
previous to  the cancelling date stipulated in  Clause 
11, and in  the case o f any delay through ice whilst 
on passage, or entering loading po rt . . . the
cancelling date to  be extended accordingly. (5) 
Captains must follow official instructions issued by 
authorities fo r vessels convoyed by icebreakers 
through the ice.”

The Entella reached Kertch and was ready to  
proceed a t 4 p.m. on the 4th Feb., 1931, having 
received from  the authorities a t K ertch  the ice
breaker regulations referred to  in  par. 5 o f the ice 
clause. M ariupol was then inaccessible to  ships 
w ithou t icebreaker assistance.

The respondents are a Russian trade company 
having a separate legal en tity . They d id  not and

P P P
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could not do anything to  provide icebreaker 
assistance fo r the appellants, bu t at 15 minutes 
past noon on the 7th Feb. the harbour-master, 
acting reasonably under clause 4 o f the icebreaker 
regulations, decided th a t the Entella should proceed 
w ith  three other vessels under the escort o f the 
Makarov., a powerful and efficient icebreaker.

The distance from  Kertch to  M ariupol is about 
120 miles, and, had conditions remained normal, 
the Makarov could have enabled the convoy of four 
vessels to  have reached M ariupol in  from  two to  
three days. Unfortunate ly, however, a heavy gale 
came up during the late afternoon o f the 7th, which 
continued u n til the 13th Feb. Conditions became 
such th a t a t times the icebreaker herself was stuck 
fast in  the ice, and fo r considerable periods they 
were unsuitable fo r the trans it o f the Entella, even 
i f  given the exclusive services o f an icebreaker. As 
a result o f th is  storm, coupled w ith  the fact th a t the 
icebreaker had four ships to  look after, the Entella 
was le ft in  the ice from  the 10th Feb. t i l l  about the 
10th March, and i t  was not u n til the 13th March 
th a t she was fina lly  enabled to  reach Mariupol. 
The learned umpire has found th a t the icebreaker 
acted reasonably in  the circumstances, which were 
exceptional, and could not reasonably be foreseen 
when the convoy le ft Kertch.

The appellants claimed fo r demurrage and (or) 
damages for detention and fo r damage alleged to 
have been sustained by the Entella from  ice on 
her passage to  Mariupol. The respondents repudiate 
a ll lia b ility . The learned umpire has found tha t 
except fo r the delay in  the arriva l o f the icebreaker 
between 4 p.m. on the 6th Feb. (tha t is to  say, 
forty-e ight hours after 4 p.m. on the 4 th  Feb. when 
the ship was ready to  proceed) the icebreaker 
assistance rendered by the po rt authorities to  the 
appellants was a ll the icebreaker assistance to 
which the ir contract w ith  the respondents entitled 
them. The question fo r me is whether in  so finding 
he has misdirected himself in  any po in t o f law.

A t the outset o f m y consideration o f the law 
involved, there is one po int which I  must mention 
in order to  dismiss it .  The respondents contended 
before the learned umpire th a t the ir obligation was 
lim ited  to  the provision o f an icebreaker a t Kertch, 
and th a t the ir obligation was discharged i f  an 
icebreaker was there, notw ithstanding th a t i t  
m ight have rendered no assistance of any k ind  to 
the ship. I t  has already been held by Roche, J. 
and the Court of Appeal in  The Anastassia (148
L . T . Rep. 139 ; 149 L . T . Rep. 342), and by  me in 
Akties. Steam v. Arcos L im ited  (149 L . T. Rep. 428), 
th a t th is  contention is unsound and th a t the ice
breaker assistance contemplated by the charter- 
pa rty  is assistance sufficient to  enable the vessel 
to  reach her po rt and th a t i t  m ust continue so long 
as is necessary to  enable the vessel to  reach her port. 
This po in t having been decided as above by the 
Court o f Appeal was not open before me, either in 
the Akties. Steam v . Arcos Lim ited  o r in  the present 
case, bu t was taken only to  keep i t  alive in  the event 
o f an appeal to  the House o f Lords. I  say no more 
about it .

The appellants, however, contend th a t those cases 
have a t least decided th a t they are entitled to 
continuous assistance from  an icebreaker from  
the ir en try  in to  the ice t i l l  they reach the loading 
port, and they say th a t the assistance must be 
rendered to  th e ir ship exclusively.

W ith  regard to  the contention th a t they are 
entitled to the exclusive attentions o f an icebreaker, 
the position is as follows : Roche, J., w ith  whose 
judgm ent the m a jo rity  o f the Court o f Appeal 
agreed, treated i t  as a question to  be decided 
upon evidence as to  the facts. He said, in

Dampskibs. Heimdal v. Russian Wood Agency (sup. 
p.362; 148 L . T . Rep. 140, a t p. 142): “ I  do notdecide 
th a t i t  was wrong to  assist th is  vessel in  convoy 
w ith  others. . . . T ha t depends upon evidence.”  In  
the case o f Akties. Steam v. Arcos, I  used the following 
language (sup. p. 411 ; 149 L . T . Rep. 430), upon 
which much reliance was placed by the appellants ; 
“  I  th in k  th a t the true construction o f th is  clause 
means th a t th is  ship shall have the attention o f an 
icebreaker which w ill enable her to  enter and to 
leave the port. L ike  Roche, J. I  do not decide 
th a t i t  is essential th a t every ship should have its 
icebreaker. I  have to  deal w ith  th is  contract which 
is made between these p la in tiffs  and the defendants, 
and w h ils t I  must not be understood as deciding 
th a t the contract has not been fu lfilled  i f  the ice
breaker which is attending to  the vessel does at 
the same tim e attend to  another vessel, I  do not 
th in k  tha t th is  contract is fu lfilled  i f  by reason of 
the presence o f another vessel the icebreaker leaves 
th is  one or delays the passage o f th is  one through 
the ice in  order to  devote its  attention to  the needs 
o f some other vessel.”

I t  is said th a t these decisions involve an obligation 
upon the charterers, i f  not to  provide exclusive 
icebreaker assistance to  the chartered ship, a t least 
to  ensure th a t the chartered ship shall not be delayed 
by reason o f the icebreaker, which is in  attendance 
upon it ,  g iving assistance also to  other ships under 
its  charge. The passages which I  have quoted show 
th a t both Roche, J . and m yself expressly disclaimed 
any in tention to  decide th a t the chartered ship 
was always entitled to  the exclusive attentions of 
an icebreaker. I t  m ay well be th a t the conditions 
o f ice and weather are such th a t one icebreaker 
could convoy a dozen ships as safely and speedily 
through the ice as she could convoy one. Whether, 
therefore, i t  is r ig h t or wrong to  send more than one 
vessel in to  the ice in  charge o f one icebreaker must 
in each case be a question o f fact to  be decided by the
tribuna l o f fact, unlessthere be anythingin thecharter-
pa rty  which places th a t decision in other hands.

The respondents contend, and the learned umpire 
has held, th a t the provisions o f par. 5 of the ice 
clause in the present charter, th a t captains must 
follow official instructions issued by authorities 
fo r vessels convoyed by icebreakers through the ice, 
coupled w ith  clause 4 o f the regulations, which 
reads : “  The tim e and order o f proceeding through 
the ice as well as the number o f vessels to  be 
convoyed simultaneously shall be fixed by the 
harbour-master,”  are sufficient, pa rticu larly in 
view o f the finding in  the award th a t the harbour
master quite reasonably in  the circumstances 
decided th a t the icebreaker Makarov should escort 
the Entella in  a convoy o f four vessels through the 
ice to  Mariupol, to  dispose o f any complaint by 
the appellants as to  delay or damage to  the Entella 
arising out o f the fact th a t she was one o f a convoy 
o f four ships in  charge o f one icebreaker. In  my 
opinion, th is  is correct. I  am not aware th a t in 
so deciding I  am in  any way departing from  what 
was said by Roche, J. and the Court o f Appeal in 
the cases above referred to , or from  what I  decided 
in  the case of Akties. Steam v. Arcos Lim ited (sup-)’ 
where no such clause was relied upon, i f  i t  existed, 
nor any evidence given o f orders o f any competent 
au thority  as to  the number o f ships to  be convoyed 
simultaneously.

For these reasons I  am o f opinion th a t the 
learned umpire was r ig h t in rejecting the appellants 
contention th a t they were entitled to  the exclusive 
assistance o f an icebreaker, and consequently 
cannot complain o f any delay or damage arising 
by reason o f the fact th a t the Entella sailed in 8 
convoy o f four ships.
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A number o f subsidiary contentions upon th is 
part o f the case were pu t forward on behalf o f the 
appellants. One o f these was th a t the icebreaker 
assistance to  be provided must be such as to enable 
the ship to  reach her port w ith  the m inim um  of 
delay, so th a t i f  the conditions were such th a t one 
icebreaker could not get the ship through the ice, 
a second should have been summoned to  assist. 
Another svas th a t i f  there were a more powerful 
icebreaker available which could have got the ship 
through more qu ickly than the one in fact pro
vided, the failure to  provide the more powerful 
one would be a cause o f complaint. I  th in k  the 
answer to  these and sim ilar contentions is th a t 
the charter-party is a commercial document and 
must be construed reasonably. The learned 
umpire has construed the clause as follows. He 
says in  par. 19 o f the award : “  I  hold th a t the ice 
clause imposed an obligation on the charterers to 
make arrangements fo r the services o f an efficient 
icebreaker to  be given to  the E n te lla  in  such manner 
as in the circumstances o f weather and ice existing 
and reasonably to  be anticipated would enable th a t 
vessel apart from  accidents to  reach her loading 
port w ithou t undue delay.”  I  can find no fau lt 
w ith  th a t statement o f the charterers’ obligation 
under the ice clause.

The next question is as to  the tim e when the 
obligation to  provide icebreaker assistance arose. 
As to  this, the appellants contended th a t the 
obligation arose a t 4 p.m. on the 4 th  Feb., 1931, 
and th a t as no assistance had then been provided 
the charterers were in breach. On th is  po in t I  
agree w ith  the learned umpire th a t the charter- 
party  allowed the respondents forty-e ight hours 
w ith in  which to  provide icebreaker assistance, and 
tha t they were not in breach under th is  clause 
un til 4 p.m. on the 6th Feb., 1931. A fte r th a t date 
they were in  breach by reason o f the finding in  the 
award, th a t they did  nothing to  implement the 
obligation undertaken by them  to  provide ice
breaker assistance, and they are on ly relieved from 
the consequences o f th a t breach to  the extent to 
which the ir obligation was performed by the port 
authorities. The learned umpire has found, upon 
a construction o f the charter-party, w ith  which I  
agree, th a t except fo r the delay between 4 p.m. on 
the 6th, and fifteen minutes past noon on the 7th, 
the port authorities performed the respondents’ 
obligation to  the fu ll. There is no finding o f fact 
to the effect th a t the ship would have escaped the 
consequences o f the gale had she started in  convoy 
at 4 p.m. on the 6th, and, therefore, nothing 
remains fo r me but to  dismiss th is  appeal. I t  
may seem a curious result tha t, whereas the 
d n as tass ia , which was one o f the convoy o f four, 
and which actually suffered less delay than the 
Entella, should have recovered damages whilst 
the Entella fails, bu t the explanation is simple. In  
the case o f the A nastass ia  as in the other cases which 
have been before the court, the charterers have 
relied on unsound constructions o f the charter- 
parties and le t the questions o f fact go largely by 
default. The charterers in  th is  instance have taken 
the trouble to  present th e ir case upon the facts.

Solicitors fo r the appellants, Ttichards, B u tle r , 
Stokes, and W oodham  S m ith .

Solicitors for the respondents, P e ttite  and 
K ennedy.

Souse of Loris*

Thursday, Dec. 14, 1933.

(Before Lo rds  Atkin, Tomlin and Russell.)

Sm ith v. E . A . Casper, Edgar, and Co.
Lim ited ; The Zigurds. ( a )

O N  A P P E A L  FR O M  T H E  COURT OF A P P E A L  IN  
E N G L A N D .

F re igh t —  A u th o rity  to collect fre ig h t given  
by master to sh ip 's agent— Equitable assign
ment o f fre ig h t— Notice— Letter to receivers 
o f cargo in fo rm in g  them o f au thority  to 
collect fre ig h t “  against which we have made 
payments " — Sufficiency o f notice— P rio ritie s .

The master of"the L a tv ia n  steamship Z. on a rr iv a l 
at the p o rt o f West Hartlepool, gave to the 
respondents, who were the sh ip 's agents, an 
equitable assignment o f the fre igh t. Unless 
such an assignment had been given the ship 's  
agents would have refused to make the necessary 
disbursements fo r  the Z . Thereupon the 
sh ip 's  agents wrote the fo llow ing  letter to the 
receivers o f the cargo, who were liable to pay  
the f r e ig h t : “  S.S. Z ig u rd s . We beg to give 
you notice that we hold the capta in 's au thority  
to collect the fre ig h t fo r  th is steamer against 
which we have made paym ents."

Held, that the respondents' letter to the receivers o f  
the cargo was a good notice o f the ir equitable 
charge and that as between them and the 
appellant who was an earlier equitable assignee 
o f the fre ig h t and had given no notice o f his  
assignment, the respondents were entitled to 
p r io r ity .

Decision o f the Court o f A ppea l (reported sub 
nom . The Z igurds, ante, p . 332 ; 148 L . T . 
Ilep . 881 ; (1933) P . 87) affirmed.

A p p e a l  from  a decision o f the Court o f Appeal 
(Scrutton, Lawrence, and Greer, L .JJ .), reported 
underthe name o f The Zigurds (ante, p. 332 ; 148 L . T. 
Rep. 381 ; (1933) P. 87), reversing a decision o f 
Langton, J . The respondents had acted as agents for 
the La tv ian  steamship Zigurds a t West Hartlepool in 
March, 1931, and in  tha t capacity had made various 
disbursements on behalf o f the vessel. Before m ak
ing any such disbursements, and, as a condition o f 
so doing, the respondents obtained from  the master 
o f the Zigurds a document in  the following terms : 
“  Please pay the fre ight fo r m y vessel, the Zigurds, 
and a ll demurrage which may be payable under the 
charter to  m y agents, Messrs. E. A. Casper, Edgar, 
and Co. L im ited , and oblige.”  Upon receiving th is 
document the respondents wrote the following le tte r 
to  Messrs. Churchill and Sim, who were the receivers 
o f the cargo by whom fre ight was payable : “  Dear 
Sirs,— S.S. Zigurds : We beg to  give you notice 
tha t we hold captain’s au thority  to  collect the 
fre ight per th is steamer’s cargo, against which we 
have made payments.— Yours fa ith fu lly , fo r E . A. 
Casper, Edgar, and Co. L im ited .— (Signed) D. 
Edgar, director.”  The freight was also claimed 
by Mr. A lfred Harris Smith, an earlier equitable

(o) Reported by E dward J. M. Chaplix , Esq., Barriater-at-
Law.
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assignee. The Court o f Appeal held, reversing the 
decision o f Langton, J. (reported ante, p. 324; 148 
L . T. Rep. 72 ; (1932) P. 113), th a t the respondents’ 
le tte r was a good notice o f the ir assignment, and tha t 
as between the respondents and an earlier equitable 
assignee o f the fre ight, by whom no notice had been 
given, the respondents were entitled to p rio rity . 
A lfred Harris Sm ith appealed.

Sir Gerald Hurst, K.C. and H arry Atkins  fo r the 
appellant.

W. P. Spens, K.C. and J . V . Naisby for the 
respondents were not called upon to  argue.

Lord Atkin.— In  th is  case the question th a t 
arises before the House is a question as to  the 
p r io r ity  o f equitable assignments. I t  arises in 
respect o f a ship called the Zigurds, which in 1929 
was sold to  a La tv ian  firm , and in respect o f the 
purchase o f which the appellant made an advance of 
the purchase price, or towards the purchase price, 
for which he took a s ta tu tory mortgage on the ship. 
A t  the same tim e he took a supplementary agree
ment in  w riting  which is alleged to  be an equitable 
assignment o f the fre ight o f future voyages, and in 
respect o f th a t m atter, fo r the purposes o f th is case, 
i t  is to  be assumed th a t th a t document did in  fact 
give him  an equitable assignment o f the freight. 
In  Feb., 1931, the ship was a t West Hartlepool w ith  
a  cargo o f tim ber, and the respondents were ap
pointed the ship’s agents. They appear to  have 
known o f the financial position o f the ship a t tha t 
tim e, which certainly was not a very satisfactory 
one ; there were defaults on the mortgage and there 
were claims in  respect o f other matters which i t  is 
unnecessary to  deal w ith . The respondents were 
unw illing to  undertake the du ty  o f agents o f the 
ship a t West Hartlepool, in  so fa r as i t  involved 
making disbursements on the ship’s behalf, unless 
they got security over the freight. The ship’s 
master, having authority, which is not disputed, to  
make such arrangement, d id  arrange w ith  the 
respondents th a t they should have th a t security, 
and he gave the agents a document on the 2nd 
March, 1931, which is said to  be in  a printed form  
such as is taken by a ll ship’s agents o f foreign ships, 
and perhaps o f B ritish  ships as well, en titling  them 
to  receive the freight. The document is on the 
ship’s broker’ s paper, and says : “  Dear Sir, Please 
pay the fre ight fo r m y vessel, the Zigurds, and all 
demurrage which may be payable under the charter 
to  m y agents, Messrs. E. A. Casper, Edgar, and Co. 
L im ited , and oblige, Yours fa ith fu lly , F. Krauklis, 
Master.”  I t  w ill be noticed th a t tha t is not in 
itse lf in  terms an au thority  to  the agents to  receive 
the freight, bu t i t  purports to  be a notice to  the 
fre ight payers to  pay to  the agents, although no 
doubt i t  comes to  the same th ing. The question 
m ight have arisen possibly as to  whether tha t docu
ment in  ord inary form  in ordinary circumstances 
would amount to  an equitable assignment o f the 
fre ight, and the au thority  o f a judge having great 
weight in these matters— the late Bailhache, J.—  
was produced, which appears to  be a decision tha t 
i t  would not. As fa r as th a t m atter is concerned, 
I  merely desire to  say th a t i t  must be le ft open, 
because i t  is not necessary for the decision o f this 
case.

On the facts o f th is particular case i t  is now not 
disputed th a t there was in fact an equitable assign
ment constituted by the in tention o f both parties 
th a t th is au thority  should, in  fact, represent an 
equitable assignment to  the agents o f the freight, 
g iving them a charge over the fre ight, as against 
the disbursements they m ight make on the ship’s 
behalf. Therefore, fo r the purposes o f th is case,

there must be taken to  be two equitable assign
ments— (1) th a t given in  1929 to  the appellant, 
and (2) th a t given in 1931 to  the respondents. 
The question then arises as to  the p r io rity  o f these 
two equitable assignments, and i t  is not disputed 
th a t tha t p r io rity  would depend upon the date at 
which notice o f the equitable assignment was in  fact 
given to  the debtor. Now no notice was given of 
the appellant’s equitable assignment a t all, and, 
therefore, the question remains as to  whether 
or not the respondents d id  in  fact give notice of 
the ir equitable assignment. The notice th a t they 
gave was th is : On the 5th March, 1931, they wrote 
to  Messrs. Churchill and Sim, who are a very well- 
known firm  who deal in tim ber a t th is po rt and many 
other ports, in these term s: “ Messrs. Churchill 
and Sim, London. Dear Sirs,— S.S. Zigurds : We 
beg to  give you notice th a t we hold captain’s 
au thority  to  collect the fre ight per th is steamer’s 
cargo, against which we have made payments.— 
Yours fa ith fu lly , for E. A. Casper, Edgar and Co. 
L im ited.— (Signed) D. Edgar, Director.”  The 
question is whether th a t is a notice to  Messrs. 
Churchill and Sim th a t the respondents d id  hold 
an equitable assignment or charge on the freight 
to  which they would have to  give effect.

I t  appears to  me th a t there is on ly one possible 
construction o f th a t document. I  th in k  i t  was given 
for the purpose o f making i t  plain to  Messrs. 
Churchill and Sim th a t the ship’s agents d id  in  fact 
hold a charge upon the fre ight and th a t they had 
made disbursements by v irtue  o f tha t charge—  
“  against which we have made payments.”  On 
the other hand, I  th in k  there can be no doubt at 
a ll th a t any reasonable firm  o f business people, 
used to  this k ind o f business, would understand 
th a t th a t le tte r was given to  them fo r the express 
purpose o f le tting  i t  be made known to  them that 
there was in  fact held by the brokers an equitable 
charge over th is fre ight and they, Messrs. Churchill 
and Sim, must not pay to  anybody else. I f  tha t 
was the result o f th a t communication, i t  appears 
to  me to  have been a perfectly effective notice of 
an equitable charge. I t  is suggested th a t i t  is not 
th a t a t all, bu t th a t i t  was merely a notice o f an 
ord inary au thority  to  collect fre ight, in  pursuance 
o f which the brokers m ight, i f  so disposed, make 
advances fo r which they would have, i f  they did 
collect a freight, a lien.

I  have already said I  must not be supposed 
to  assent to  the proposition th a t th a t is the only 
effect o f an au thority  given in  ordinary circum
stances by the master o f a foreign ship, bu t, whether 
th a t be so or not, upon an ordinary notice, i t  appears 
to  me quite plain th a t these words “  against which 
we have made payments ”  convey to  the recipients 
th a t here there was an equitable charge in  respect 
o f which they must govern the ir conduct accord
ingly.

For these reasons i t  seems to  me th a t the decision 
given by the Court o f Appeal is quite correct and 
cannot be challenged. I  therefore move your 
Lordships th a t th is appeal should be dismissed .w ith  
costs.

Lord Tomlin.—I  agree.

Lord Russell.—I also agree.
Appeal dismissed.

Solicitors for the appellant, Constant and 
Constant.

Solicitors for the respondents, Middleton, 
and Clarke, agents fo r Middleton and Co., Wes 
Hartlepool.
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Cmtxi at lairuatm
H IG H  C O U R T  OF J U S T IC E .

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

Nov. 9th, 10th, 13th, and Dec. 21st, 1933.

(Before L a n g t o n , J . ,  assisted b y  T r i n i t y  
M a s t e r s .)

The Seapool. (a )

General average— “  E x trao rd in a ry  sacrifice . . . 
in ten tiona lly  and reasonably made ” — Vessel 
manoeuvred against p ie r in  order to avoid  
going aground— “  Stranding  ” — Y ork /A n tw erp  
Rules, 1924, Rules A , E , and Rule  5.

i n  order to prevent his vessel fro m  dragging 
ashore, the master o f the p la in t if fs ' steamship 
allowed her to d r if t  or f a l l  alongside the p ie r at 
Bagnoli, in  consequence o f which very sub
stan tia l damage was done both to the p ie r and  
to the steamship. The court held that in  
allow ing his vessel to d r if t  against the p ie r  the 
master had acted reasonably in  the c ircum 
stances, and that there was no other course 
open to h im  which appeared to ensure the 
safety o f his vessel and her cargo.

Held, that the action o f the master was a General 
Average act w ith in  the meaning o f Ru le A  o f 
the Y ork /A n tw erp  Rules, 1924, which provides 
that there is  a General Average act where “  any  
extraord inary sacrifice or expenditure is  in 
ten tiona lly  and reasonably made o r incurred  
fo r  the common safety fo r  the purpose o f pre
serving fro m  p e r il the property  involved in  a 
common m aritim e adventure."

Held, fu rth e r, that there was not a “  vo luntary  
s tra n d in g " w ith in  the meaning o f Rule  5, try 
the vessel s tr ik in g  the p ie r, notw ithstanding  
that she was in  fac t bum ping on the ground  
du ring  p a rt o f the time when she was ly in g  
against the p ie r.

C e n e r a l  A v e r a g e .
The pla in tiffs were the owners o f the steamship 

Seapool, and claimed against the defendants, who 
^ ere the insurers o f a cargo o f coal carried in the 
■seapool from  the Tyne to  Bagnoli, Ita ly , a general 
average contribution in  respect o f damage done to 
'be Seapool and to  the pier a t Bagnoli, for which 
'he p la in tiffs had paid, by reason o f the vessel 
Having dragged her anchors and drifted  against the 
P*er> on the 1st Jan., 1932. B y the terms o f the 
' ‘barter-party under which the coals in  question were 
Ueing carried i t  was provided th a t average, i f  any, 
should be settled according to  the York/Antw erp 
Koles, 1924.

The Seapool arrived at Bagnoli on the 31st Dee., 
l'[32, and was anchored by a local p ilo t in  a position 
, apparent «afety off Nisida Island, about three- 
and-a-half to  four ship’s lengths to  the southward 
and westward o f I lv a  pier. E a rly  on the morning

<") Reported by Geoffrey H utchinson, Esq., Barrister-
at-Law.

o f the 1st Jan. the w ind veered round and increased 
to  gale force w ith  squalls, causing the Seapool to  drag 
her anchors, and u ltim ate ly  to  pa rt her port anchor 
cable. The Seapool was then in  close p rox im ity  to 
the Ilv a  pier, and in danger, unless some action 
was taken, o f dragging ashore on to  a sandy beach. 
I t  appeared to  the master tha t i f  he attempted to 
steam away his vessel m ight strike the pier w ith  her 
stern, damaging her counter and rudder, and tha t 
the safest course open to  h im  was to  allow the 
Seapool to  fa ll w ith  her side against the pier, as 
gently as he could manage it ,  w ith  a view to  sub
sequently getting clear. He accordingly took this 
course, and considerable damage was in consequence 
done, both to  the vessel and to  the pier.

The p la in tiffs claimed a general average con
trib u tio n  in  respect o f the damage to  the Seapool 
and the sum which they had to  pay to the owners 
o f the pier.

The York/Antw erp Rules, 1924, provide as 
follows :

Rule A  : “  There is a General Average act 
when, and only when, any extraordinary sacrifice 
or expenditure is in tentiona lly and reasonably 
made or incurred fo r the common safety fo r the 
purpose o f preserving from  peril the property 
involved in  a common m aritim e adventure.”

Rule E  : “  The onus o f proof is upon the pa rty  
claim ing in  General Average to  show tha t the 
loss or expense claimed is properly allowable 
as General Average.”

Rule 5.—  Voluntary Stranding : “  When a ship 
is in tentiona lly  run on shore, and the circum 
stances are such th a t i f  th a t course were not 
adopted she would inevitab ly drive on shore or 
on rocks, no loss or damage caused to  the ship, 
cargo and freight, or any o f them, by such 
intentional running on shore shall be made good 
as General Average. B u t in  a ll other cases where 
a ship is in tentiona lly run on shore fo r the 
common safety, the consequent loss or damage 
shall be allowed as General Average.”

Raeburn, K.C. and Carpmael fo r the plaintiffs.—  
The evidence shows th a t the master deliberately 
took the course o f allowing his vessel to  d r if t  against 
the pier, and tha t i f  he had not done so the Seapool 
would probably have gone ashore, in which case 
both ship and cargo would have been to ta lly  lost. 
There was, therefore, a General Average sacrifice. 
The p la in tiffs re ly upon Austin F ria rs  Steamship 
Company v. Spillers and Bakers Lim ited  (13 
Asp. Mar. Law Cas. 162 ; 113 L . T . Rep. 805 ; (1915) 
3 K . B . 586).

Le Quesne, K.C. and Naisby, fo r the defendants, 
contended on the facts tha t the master d id  not 
exercise any election in  taking the course th a t he 
did, and his action was not therefore intentional. 
They fu rthe r contended th a t the pier ought to  be 
treated as pa rt o f the shore, and th a t there was a 
vo luntary stranding when the vessel struck the 
pier ; further, on the evidence, the Seapool was 
bumping on the ground when she lay against the 
pier, and there was therefore a stranding w ith in  
the meaning o f the rule.

Raeburn, K.C. replied. [Reference was also 
made to  Norwich, <Sbc., Company v. Insurance 
Company of N . America (1902, 118 Fed. Rep. 307) 
and Barnard  v. Adams (1850, 10 How. 270).]

Cur. adv. vult.

Dec. 21.— Langton, J.-—This is a claim to 
contribution for general average. The pla in tiffs 
are the owners o f the steamship Seapool, and the
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defendants are insurers o f a cargo o f coals carried 
on board her. The Seapool is a single-screw steam
ship o f 4549 tons gross, 392ft. long, 36ft. beam, and 
w ith  a dead-weight carrying capacity o f 8083 tons. 
She was laden w ith  a fu ll cargo, and on the voyage 
in question was proceeding from  Dunstan, in  the 
Tyne, to  I lv a  Pier a t Bagnoli, which lies in  the 
Bay or G ulf o f Pozzuoli, on the West Coast of 
Ita ly .

The charter-party under which the coals were 
carried provided th a t average, i f  any, should be 
settled according to  the Y ork/Antw erp Rules, 1924.

B oth the facts and law have given rise to  acute 
controversy, and both have caused me some 
doubts and hesitation. The facts, as I  find them, 
are these : The Seapool arrived off Bagnoli on the 
31st Dec., 1931, a t 11.30 p.m. On th a t night 
she was anchored in  a position o f apparent security 
by a local p ilo t under the shelter off Nisida Island. 
Both her bower anchors were la id out, w ith  60 
fathoms of cable on the starboard anchor and 45 
■fathoms on the po rt anchor. The w ind a t th a t 
tim e was from  the S.S.E., a fresh breeze, and the 
Seapool lay heading to  the wind. She was anchored 
in a position about 400yds. to  500yds. north  o f the 
lig h t on Nisida Island, and in th a t position she lay 
about three-and-a-half to  four o f her own ship’s 
lengths to  the southward and westward o f I lv a  
Pier. E arly  in the morning o f the 1st Jan., 1932, 
a t about 3 a.m., the wind, which had veered from  
the S.W. and increased in  force, began to  blow w ith  
squalls o f gale force. A  certain amount o f sea got 
up in  the comparatively narrow waters o f the bay, 
and a t the same tim e a swell from  a rather more 
westerly direction than the w ind began to  come in 
from  outside the bay.

In  these circumstances, the Seapool began to 
drag her anchors. Two shackles from  a chain were 
le t out on each anchor but, either because the 
scope o f cable was unequal, or because the port 
cable was the weaker, the port cable carried away. 
A t  the tim e th a t the port cable carried away, the 
vessel had drifted  about two lengths to  the N .N .E. 
The engines had been kept w ith  steam on and w ith  
a pressure o f about 1651bs. on the main boilers, 
out o f a possible 1801bs. When the cable carried 
away they were ordered fu ll ahead, w ith  the 
in tention o f steaming to  sea. A fte r the port cable 
parted, the vessel dragged s t ill closer to  the pier, 
but the engines eventually checked the drag a t a 
tim e when the vessel was s till d istant from  the 
pier about two-th irds o f her length, and w ith  the 
end o f the pier somewhat forward o f her port 
beam. In  th is  position, i t  w ill be seen th a t she 
had but very scanty room in which to  make the 
necessary manœuvre to  get head to  sea by porting 
her helm. I  do not know7 whether i t  would be 
rig h t to  say th a t she was broadside to  the wind, 
bu t she was in  a position in which the w ind was 
on her starboard bow, and i t  was therefore im 
possible for her, unless she could get the w ind on 
her po rt bow, to  steam up to  her anchor, get her 
anchor, and get to  sea. The master o f the Seapool 
gave a careful, and, to  m y m ind, a trustw orthy, 
account o f his subsequent manœuvres, and de
scribed, in great detail, the k ind o f dilemma in 
which he was placed. He said the alternatives 
before him  were “  (1) to  le t m y vessel drag ashore, 
(2) to  a ttem pt to  tu rn  to  sea, and (3) to  le t m y 
vessel d r if t  broadside on to  the end o f the pier. 
O f those three, the worst, in  m y view, was to  le t 
m y vessel d r if t  ashore. I  should then possibly 
lose m y propeller, almost certainly damage my 
rudder and, possibly, break m y vessel’s back by 
bumping on the shore. The one tha t was, at firs t 
sight, the most attractive, was to  t r y  and tu rn

under po rt helm, get the w ind on the port bow, 
and steam away. B u t I  was already so close to 
the pier by the tim e I  had considered th is manoeuvre 
th a t there was a danger o f strik ing  m y stem w ith  
the somewhat vulnerable counter, and w ith  the 
risk o f damaging m y propeller and m y rudder, 
against the pier. The th ird  alternative was the 
one which I  adopted, which was to  go ahead at 
firs t on the engines, then stop the engines, and let 
the weather d r if t  her, as gently as I  could manage 
it ,  w ith  her broadside against the end o f the pier.”  
He d id  outline a fu rther alternative o f steaming 
past the pier and attem pting to  tu rn  to  sea to  the 
southward o f the pier, bu t I  rather doubt whether 
th a t alternative was clear in his m ind at the crucial 
moment.

The master of the Seapool was corroborated, in 
a ll essentials, in  his description o f the events by 
an exceptionally able and experienced chief officer, 
a Mr. Fenwick, who at the tim e o f giving his evi
dence in  th is  court, wras, himself, the master o f the 
Seapool. To m y mind, he was an excellent witness, 
and, so far as one can see, he had nothing to  gain 
by supporting an untrue story, and nothing to 
fear (since, in  any case, he was not responsible for 
the misfortunes o f the Seapool on th is  occasion) 
from  te lling  the tru th , i f  i t  happened to  be other 
than what the master had described.

I  th in k  i t  is quite possible th a t in working the 
m atter out the next day in comparative calm and 
safety on the other side o f the bay, the story which 
they then pu t down (and i t  is m aterial to  note tha t 
they did  pu t i t  down the same day) has acquired 
certain definite edges, and probably, perfections 
o f detail, which were perhaps not present to  their 
minds when faced w ith  a sudden emergency in 
the early morning o f the 1st Jan.

B oth  were subjected to  a most careful and 
thorough cross-examination, and both these two 
witnesses— and subsequent witnesses— in their 
evidence revealed some divergencies o f tim e and 
detail. Doubts were thrown by th is cross-exam
ination upon actual positions, upon the exact 
direction o f the swell, upon how the seas were 
breaking over the ship, and how logs came to  be 
w ritten , erased, and re-w ritten, and upon what 
was said, and what was om itted, in letters and 
protest, w ritten  and made concerning the events. 
I  have weighed all tha t as carefully as I  can ; 1 
have weighed the demeanour o f the witnesses 
whom I  saw and heard ; and weighing them  all 
up as carefully and conscientiously as I  can, I  do 
not th in k  th a t those criticisms, reasonable and 
moderate as they were, shake the belief th a t I  fe lt 
in  these witnesses when they were giving their 
evidence. I  am much strengthened in m y view of 
the ir c red ib ility  by the fact th a t i t  is d ifficu lt to 
see why th is story should have been invented— 
i t  is a daring and original story— for no particular 
purpose i f  i t  is untrue. A  much simpler stor? 
would have been fo r the master and mate— who are 
both o f them  very in te lligent people-— to  have 
made a case o f overwhelming disaster. The? 
would simply have said : “  We were flung on the 
pier, we had not any chance, the gale got up very 
suddenly, and no precautions th a t seamen could 
have taken could have prevented disaster.”  There 
seems no reason fo r th is elaboration, th is instan 
elaboration the very next day, in  very considerable 
and careful detail, and I  have come to  the un
hesitating conclusion th a t the broad features o 
these stories are true. The leading feature o f the 
story is th a t there was a consultation between the 
master and chief officer on the bridge o f the Seap00 
as to  what should be done in  the circumstances* 
in what I  have described as a trip le  dilemma*



ASPINALL’S MARITIME LAW CASES. 479

A d m .] T h e  Se a p o o l . [A d m .

which presented themselves. The fact tha t there 
was such a conversation is confirmed by one of 
the other officers who was on the bridge, but the 
broad feature o f the conversation is this. The 
master proposed, and the chief officer agreed in  
the proposition, th a t the best th ing  to  do was not 
to a ttem pt to  swing the ship and, thereby, jeopardise 
the propeller and rudder by s trik ing  the pier, 
but consciously to  allow the ship to  d r if t  w ith  
her broadside against the pier. That is the 
conversation which has been spoken to  in  great 
detail, and confirmed by the chief officer, and 
which, I  believe, actually took place, and i t  is, 
perhaps, noticeable in  tha t, th a t I  d id  not hear 
anything in  the conversation o f the suggestion o f 
sliding past the p ier and tu rn ing  to  the southward. 
That seems to  me— w ithou t discrediting anything 
which the master and chief officer have said—  
may well have been one o f the details which crept 
in to  th e ir minds in  the comparative calm o f Baia 
on the other side o f the bay. A t  the tim e tha t 
this decision was taken the master must have 
known— and indeed does not pretend not to  have 
known— th a t very serious danger to  the ship would 
quite possibly result and some probable damage 
to the pier, by  the course which he was electing to 
take. To pu t a ship broadside against a pier 
which must have been fo r these purposes a grinding 
Wall, is not a course which any shipmaster is at 
all anxious to  follow, bu t the alternatives w ith  
which he was presented— d riftin g  ashore or try ing  
to swing, or doing damage to  the v ita l portions of 
the ship— the propeller and the rudder— were even 
worse, and may have resulted in  worse damage, 
not on ly to  the ship bu t also to  the cargo, and I  
th in k  the master m ight quite reasonably weigh, 
at th a t moment, th a t the damage he was going to  
do by d riv ing  against the pier a t least would not 
result in  damage to  the cargo, and m ight not 
damage the ship v ita lly . So th a t I  feel th a t I  am 
°n  reasonably sure ground when I  say th a t the 
alternative present to  the m ind o f the master at 
the tim e when he took th is  decision was an alterna
tive o f s trik ing  the pier or o f going ashore, and of 
those tw o things he preferred and elected to  take 
the ev il o f s trik ing  the pier. That i t  was no ligh t 
eyil  is shown by the fact th a t the damage done to 
the ship was no less than 67191., and the damage 
done to  the pier has been assessed, as I  understand, 
at  78981. B u t having taken th is  alternative of 
showing his ship to  d r i f t  against the pier and to  
grind against the pier, he was enabled, by 
•Wanoeuvring his engines, I  th in k  astern, to  get in to  
Position to  the north  side o f the pier, and, by tha t 
[oeans, to  get his vessel w ith  the w ind on her port 
"pw, and thus was able to  steam ahead, pick up 
the ninety fathoms th a t s till remained o f his star- 
b°ard cable, and get away to  the other side o f the 
day. He steamed stra ight across the bay in to  the 
'rind , and lay in  perfect safety o ff Baia, on the other 
side o f the bay.

Those are the facts on which the po int arises as 
to whether there is in  th is  case, a good claim for 
general average, and since the parties agreed to  be 
bound by the York/A n tw erp  Rules o f 1924, i t  is 
[o tha t code th a t one must tu rn  in order to  solve 
this point. The im portan t Rules fo r the purpose 
hte Rule A , Rule E , and Rule 5. Taking firs t Rule E, 
the onus o f proof is upon the p a rty  claim ing in 
general average, to  show th a t the loss or expense 
'« lined, is properly allowable as general average. 

i t s to the effect o f th is Rule in  the present case, 
here is no dispute. The pla in tiffs agree th a t the 
urden is upon them. Taking next Rule 5, i t  bears 
‘ le heading : “  V oluntary Stranding,”  and is in 
lese terms : “  When a ship is in tentiona lly run

ashore, and the circumstances are such th a t i f  
th a t course were not adopted she would inevitably 
drive on the shore or on rocks, no loss o r damage 
caused to  the ship, cargo, and fre igh t by such 
in tentional running on the shore shall be made 
good as general average. B u t in  a ll other cases 
where a ship is in tentiona lly run on shore fo r the 
common safety the consequent loss or damage 
shall be allowed as general average.”  Upon tha t 
Rule, M r. Le Quesne, on behalf o f the defendants, 
claimed th a t th is  was a vo lun ta ry  stranding by 
the master, in  th a t running the ship against the 
pier, o r allowing the ship to  d r i f t  against the pier 
was, w ith in  the terms o f the rule, in tentiona lly 
running on shore. H is contention was th a t the 
pier, being attached to  the shore, was pa rt o f the 
shore, and therefore i f  a ship were allowed to  run 
against a pier i t  was the same as i f  she were running 
on shore. I f  th a t were a good argument I  th ink  
i t  would follow, as M r. Le Quesne contended, tha t 
th is would not be a good claim in  general average. 
On the other side, however, i t  was contended tha t 
“  stranding ”  is a well-known term . I t  is a term  
th a t occurs in continental law, and in English law, 
and i t  has a well ascertained meaning. “  Stranding ”  
means going w ith  the bottom  on the shore, and for 
m y pa rt, I  have always so understood it .  I  find 
i t  d ifficu lt to  imagine th a t anybody could con
sciously have used language such as th is  i f  they 
had intended to  include running a ship against the 
end o f a pier, while the bottom  o f the ship was 
clear o f the ground. I t  is true th a t some colour 
may be lent to  the argument by the fact tha t, in 
th is particu lar case, the ship appears to  have bumped 
upon the ground w hilst she was ly ing  against the 
end o f the pier ; bu t apart from  tha t— which seems 
to  me an extraneous circumstance— I  see very 
lit t le  colour in  th is argument a t all. The Y ork / 
Antwerp Rules, 1924, were, to  m y certain knowledge, 
debated fo r a very long period before being fina lly  
settled, and the language o f the Rules was canvassed 
and chosen w ith  quite unusual care. I t  was 
language chosen by people who were peculiarly 
conversant w ith , and peculiarly interested in, 
m aritim e matters and especially in  m aritim e 
casualties, and I  cannot th in k  th a t they would 
have framed a rule and headed i t  “  Voluntary 
Stranding ”  i f  they had not meant to  use the word 
“ s trand ing ”  in  what I  have called the ord inary 
sense.

Therefore I  th in k  there is nothing in  th is point, 
and I  do not th in k  th a t Rule 5 applies to  the present 
circumstances.

One, therefore, is driven back to  Rule A , which 
says: “ There is a General Average A c t when, 
and only when, any extraordinary sacrifice or 
expenditure is in tentiona lly and reasonably made 
or incurred fo r the common safety fo r the purpose 
o f preserving from  peril the property involved in 
a common m aritim e adventure.”

Now the words o f Rule A  are, to  m y m ind, not 
a t a ll easy o f in terpretation, and I  am sorry to 
say th a t no very great guidance from  either the 
masters o f the law or the prophets o f the te x t
books, can be obtained to  enlighten one as to  
the exact meaning o f the Rule. Where the masters 
o f the law have spoken they have spoken w ith  
tru ly  m asterly caution upon th is somewhat d ifficu lt 
subject, and where the prophets have spoken and 
w ritten  they have spoken w ith  a wealth o f dis
agreement th a t would do cred it to  doctors, so 
th a t I  have been driven back very much upon m y 
own resources in  in terpreting the meaning of 
Rule A. As showing the caution w ith  which this 
subject has been approached by the masters o f 
the law, I  may take the decision o f Lord  Stemdale
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in  a case which was pressed upon me w ith  almost 
equal vehemence by both sides— the case o f the 
Austin F ria rs  Steamship Company v. Spillers and 
Bakers L im ited  (13 Asp. Mar. Law Cas, 162 ; 113 
L . T. Rep. 805 ; (1915) 3 K . B. 586).

M r. Raeburn, on behalf o f the p la in tiffs , cited 
th is case to  me as provid ing excellent m aterial 
fo r the construction o f an a fo rtio r i case— in the 
present instance a k ind  o f fu lcrum  upon which 
he m ight tu rn  his ship and get her head to  sea. 
M r. Le Quesne, on the other hand, seized upon i t  
equally eagerly, as affording a wealth o f m aterial 
fo r d istinction, and as showing th a t th is  particu lar 
act was not a general average act, although the 
act in  the Austin F ria rs  Steamship Company v. 
Spillers and Bakers Lim ited (sup.) was decided so 
to  be. When I  looked fo r guidance on the main 
po in t—th a t is to  say, some enlightenemnt as to 
the meaning o f rule A— I  found only th is  somewhat 
cold and comfortless phrase from  P ickford. L .J . 
(as he then was) : “ I  do no t th in k  i t  is necessary 
to  lay down any general principles o f law as to  
what is a general average act in  the case o f 
vo luntary stranding, bu t in  the circumstances of 
th is  case i t  seems sufficient to  say tha t in m y 
opinion th is was a general average act.”

Turning from  th a t rather comfortless dictum , 
I  have studied the works o f M r. Carver and Mr. 
Lowndes, bu t again I  am afraid w ithou t very much 
enlightenment. A  statement in  M r. Carver’s book, 
taken from  the 7th edit., a t p. 545, sect. 386, 
commended itse lf to  me as being the clearest 
exposition th a t I  could find. I t  is in these terms : 
“  Where a common danger to  the whole adventure 
has arisen not from  the ord inary incidents o f the 
voyage, bu t accidentally, and the master has 
in tentiona lly  sacrificed something to  avoid tha t 
danger, we have the ingredients o f a general 
average act, bu t there must be an extraordinary 
common danger, and a conscious giving away o f 
something to  meet i t . ”  That, when compared 
w ith  Rule A , seems to  me to  be a fa ir  expansion, 
although perhaps not much o f an expansion, o f 
the Rule itse lf—an expansion in the sense o f making 
i t  a lit t le  clearer what the words o f Rule A  probably 
mean.

I  th in k  the best th ing  I  can do in th is  case is 
to  follow the caution o f the masters o f the law and 
confine myself to  in terpreting as closely as I  can 
the meaning o f Rule A , and frame m y finding 
accordingly. Was there, then, in th is case any 
extraordinary sacrifice ? I  th in k  there was. I  
th in k , in  th is case, the master did “  in tentiona lly ”  
— th a t is also one o f the words o f Rule A—  
“ in te n tio n a lly ”  sacrifice a portion o f his ship. 
I  th in k  he made his conscious act o f pu tting  his 
ship against the pier, and I  th in k  he, by so doing, 
intended to , and did  in  effect, succeed in  trans
ferring what was a peril to  the entire adventure, 
to  a peril to  the ship alone. I f  he did th is, and did 
i t  w ith  his eyes open to  what he was doing, tha t 
seems to  me to  comply w ith  the real underlying 
meaning o f Rule A. He was confronted, as i t  
seems to  me, w ith  the alternative o f certain damage 
to  his ship, and probable damage to  the pier, as 
against a problematical worse damage to  the 
whole adventure, and he elected to  take the firs t 
o f the two alternatives. He certa in ly did succeed 
in  preserving his cargo from  any loss o r damage, 
and i f  i t  be necessary to  decide— I  am not sure 
th a t i t  is— whether his act was reasonably taken 
in  the circumstances, I ,  fo r m y part, th in k  tha t 
i t  was a reasonable course to  take. I  say I  am 
not certain whether i t  is necessary so to  decide, 
because M r. Raeburn p u t forward the argument 
th a t perhaps “  reasonable ”  in  Rule A  on ly refers

to  expenditure, and th a t the Rule should be read : 
“  When any extraord inary sacrifice is in tentiona lly 
made, o r when any extraordinary expenditure is 
reasonably made.”  I  do not know whether tha t 
is, o r whether i t  is not, the correct reading, and 
I  do no t know th a t i t  is necessary so to  decide, 
because, as I  have said, fo r m y pa rt I  th in k  tha t 
th is  was a reasonable th ing  fo r a man to  do in  the 
circumstances. I  have pu t th is  po in t to  the 
E lder Brethren fo r the ir consideration, and I  
th in k  i t  is fa ir  to  say th a t they are not enthusiastic 
about the master’s action in  tak ing th is  alternative. 
They po in t ou t to  me— and I  have weighed i t  very 
carefu lly—th a t to  pu t a vessel’s side— more 
especially in the way o f her engine-room— against 
the hard structure o f a p ier, in  a swell, which 
necessitated th a t she would grind against the 
pier, is tak ing a very serious risk. B u t, against 
tha t, I  am impressed w ith  the unknown 
danger— always perhaps more te rrib le  to  a 
shipmaster— o f le tting  his ship go on to  the 
ground. The fate o f vessels which take even a 
sandy beach is various and d ifficu lt to  forecast. 
Sometimes a very lit t le  damage is done, sometimes 
the worst possible damage is incurred, and the 
vessel— as the chief officer, I  th in k , in  th is  case 
predicted would have been the case— the vessel 
breaks her back. B u t i t  is an unknown and, for 
th a t reason alone, a te rrib le  danger to  allow your 
vessel to  go on sand, the nature and consistency 
o f which you do not know. Therefore, the Elder 
Brethren are, to  th is extent, w ith  me, th a t they 
do not th in k  i t  was an unreasonable th ing  fo r the 
master to  have taken th is step. I  go a litt le  fu rthe r 
than tha t, and I  th in k  th a t i t  was a reasonable 
th ing  to  do, w ith  the tim e a t his disposal and the 
knowledge o f the circumstances which were at 
his disposal. He had not been there on this 
occasion fo r more than a few hours o f darkness 
and although the master had been there apparently 
as an able seaman some eighteen years before, 
i t  is un like ly  th a t he made any special study of 
the sands which were, a t th a t tim e, under his lee.

Therefore, in  m y view, th is is a general average 
act and an extraordinary sacrifice was in tentionally 
and reasonably made fo r the common safety and 
fo r the purpose o f preserving from  pe ril the whole 
property involved.

I ,  therefore, find th a t th is  was a general average 
act and the p la in tiffs are entitled to  succeed.

Solicitors fo r the p la in tiffs, Botterell and Roche, 
fo r Temperley, T illy , and Hayward, West 
Hartlepool.

Solicitors fo r the defendants, Lightbounds, Jones, 
and Bryan, fo r Ingledew and Co., Newcastle-on-Tyne.

Thursday, Feb. 1, 1934.

(Before B a te s o n , J ., assisted b y  T r in i ty  
M aster.)

The G astelu . (a)
Co llis ion— Fog— A ction  o f vessel hearing another 

vessel sounding signal o f two prolonged blasts— 
Regulations fo r  Preventing Collis ions at Sea, 
1910, arts. 15 (b), 16.

I n  foggy weather a vessel upon hearing the signal 
o f two prolonged blasts sounded by another 
vessel is  not ju s tifie d  in  a ltering her course or 
proceeding on u n t il every precaution has been

a)  Reported by Geoffrey H utchinson, Esq., Barrister-
at-Law.
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taken to ascertain whether the blasts are getting 
nearer or the bearing is  changing, since the 
signa l o f two prolonged blasts is  frequently  
unreliable.

D a m a g e  A c t i o n  under the Short Cause Rules.
The plaintiffs, owners o f the steamship Halesius, 

claimed damages from  the defendants, owners of 
the steamship Gastelu in  respect o f a collision 
between the Halesius and the Gastelu which took 
place in foggy weather off the coast o f Portugal at 
about 7.30 a.m. on the 7th Aug., 1933.

The p la in tiffs ’ case was tha t the Halesius, whose 
engines were stopped upon running in to  the fog, 
heard two prolonged blasts from  the Gastelu, from  
whom fog signals had been previously heard. The 
Gastelu thereafter was heard to  sound signals of 
two long blasts as she gradually broadened on the 
po rt bow. A fte r hearing several such blasts, and the 
whistle on the starboard bow having broadened to 
the beam, the Halesius altered course to  10 degrees 
to  starboard and p u t her engines slow ahead to 
assist the helm. I t  was alleged th a t the Gastelu 
subsequently came in to  sight trave lling a t speed, 
and the collision took place.

The facts and findings o f the learned judge fu lly  
appear from  the judgment.

Hayward fo r the plaintiffs.
Pilcher for the defendants.

Bateson, J.— I  have come to  the conclusion, in 
which the E lder Brother agrees w ith  me, th a t both 
these vessels are to  blame, and I  find also th a t they 
are equally to  blame. In  m y view the real cause 
o f th is  accident was th a t these two vessels were 
Proceeding too fast in  fog, and did  not get the ir 
way off as they should have done before taking 
the manoeuvres they did.

In  dealing w ith  the case from  the po int o f view 
° f  the Regulations I  find tha t both ships were 
going too fast in  fog. Neither o f them stopped 
when they heard the whistle o f the other ship in 
fron t o f them  ; each did  something which I  th ink  
in th is  case was wrong ; the Spanish ship blew two 
long blasts when she had lost a ll her way, which is a 
Very  common thing. I  cannot accept the excuse 
made by the master o f the Halesius fo r altering 
nis helm in  fog, which is a very dangerous manoeuvre 
and one which I  th in k  is generally condemned 
unless i t  turns out in  the result th a t i t  could not 
nave done any harm. I f  a vessel is going to  alter 
ncr helm after another vessel has given her a signal 
° f  two long blasts, every precaution ought to  be 
taken, before going ahead and using the helm, to 
make sure th a t the bearing o f the blasts corresponds 
w ith  what they are saying. I t  is on ly a m atter o f 
Waiting a litt le  longer when you cannot see what is 
m fron t o f you, to  make sure whether the sound is 
getting nearer, or whether i t  is altering its bearing,, 
and i f  so in which direction, in  order to  be safe 
î  PVffmg the engines ahead, and using the helm.

in v ita tio n  such as is conveyed by two long 
“ lasts is one which I  th in k  is well known to  be 
seldom quite reliable. I  th in k  i f  proper precautions 
bad been taken the master o f the Halesius ought 
not to have gone on w ith  his engines or used his 

elm. Good navigation required one to  make sure, 
etore pu tting  the engines ahead and altering the 
elm th a t the other vessel is not changing her 
earing or her distance. In  m y opinion i t  ought 

have been clear in th is  case from  the several long 
•asts th a t were blown th a t the Gastelu was getting 
earer a ll the tim e, and therefore was not really 
toPPed in  the water. Further than tha t, the 

V o l . X V I I I . ,  N .S.

master o f the Halesius pu t his engines on slow for 
some two minutes, he says, to  help the helm. Even 
i f  the Gastelu was stopped i t  was quite unnecessary 
to  increase the Halesius'' way under those circum
stances ; she had as much as three knots way a t 
the tim e o f the collision according to  her own 
account. I f  the Gastelu was stopped, the slowness 
o f the Halesius’ action on her helm would not 
m atter, and on the whole I  have had to  come to  the 
conclusion th a t she was wrong in  a ltering her helm. 
The E lder Brother p u t i t  th is way : I f  the naviga
tion  was cautious up to  the tim e o f tak ing action 
there m ight possibly be some excuse for th a t action. 
The vessel should have been brought to  a standstill 
before tak ing such action as the starboarding 
involved. A ll the greater precaution was necessary, 
the blasts being more or less ahead, fo r i t  could not 
be assumed th a t the vessels were end on— there 
m ight be vessels coming from  the north-westward 
making fo r Lisbon.

I t  seems to  me, therefore, tha t these two vessels 
were negligent in different respects. I t  is true th a t 
the real fau lt was th a t they were going too fast 
in  the fog in itia lly , and I  cannot see th a t one o f 
them  is any blacker than the other. The master 
o f the Halesius seemed to  me to  be an honest man, 
bu t his estimates were, I  th ink , too favourable for 
himself. He gave his evidence, I  thought, quite 
fa irly . On the other hand. I  do not th in k  th a t the 
master o f the Gastelu was a bad witness. B u t I  am 
going to  decide in  th is case on what seem to  me to  
be adm itted facts.

The speeds on the ships when they were in  collision 
I  th in k  were much about the same. They were not 
very fast. They had taken some steps to  get the ir 
way off. The original way o f the Halesius was ten 
knots or a lit t le  more, and the Spanish ship about 
eight-and-a-half, bu t both o f them  delayed getting 
off the ir way, and I  am satisfied th a t the speeds were 
a t a ll m aterial times, too fast, especially in the neigh
bourhood o f the Burlings, where there is a good deal 
o f tra ffic  and not a ll up and down the coast, as was 
suggested in  argument.

The tw o vessels are much the same size. The 
Gastelu is 331ft. long by 48ft. beam; her draught 
was 20ft. l in .  forward and 19ft. l l i n .  a ft. The 
Halesius is 385ft.long, 51ft. beam and drawing 
20ft. a ft and 16ft. 7in. forward. B oth  o f them were 
loaded. The collision happened about half-past 
seven on the 7th Aug., 1933, in  La t. 38° 56' N ., 
Long. 9° 48' W ., about th ir ty  miles W .N .W . o f 
Lisbon. The w ind was practically calm, and there 
was no tide. The original courses o f the two vessels 
were, the Halesius N. true and the Gastelu about 
S. 5° E. true. I t  is noticeable, when we came to  
the evidence, th a t N. 10° E. true, the course pleaded 
“  when the other vessel was firs t seen ”  was the 
Halesius’ heading at the tim e o f the actual accident, 
because she had gone off th a t much under her helm 
when she had heard two long blasts from  the other 
ship, and I  th in k  she was actually on the swing o f 
th a t 10 degrees alteration a t the tim e o f the 
accident, because, from  the engineer’s log, i t  is 
clear th a t a t the tim e the engines were stopped 
for the manoeuvre o f using starboard helm the 
collision happened. I  know the tim e is pu t later 
in  the deck log, bu t the engineer says th a t he 
stopped the engines and there was the collision. 
The altering o f this 10 degrees from  N. to  N. 10° E . 
took place, or was actually tak ing place, a t the 
tim e o f the accident. I  do not th in k  the master 
was rig h t when he said th a t the ship was coming 
back under a port wheel a t the last, although very 
soon after the collision she m ight well have done so. 
They saw each other a t very close quarters— some
th ing like 200ft. I  th ink , or probably even less.

Q Q Q
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I t  is noticeable th a t in the pre lim inary act o f the 
Halesius she makes i t  very clear th a t she did  not 
stop her engines u n til after the single long blast 
no t only o f the Gastelu bu t o f another ship th a t she 
had heard on the other bow.

There is the fu rthe r question o f whether the 
Gastelu altered her helm or heading. I  see no 
evidence o f it ,  unless i t  can be said th a t the angle 
o f the blow shows th a t she did  so. T ha t does 
not satisfy me th a t she must have done it .  The 
Gastelu says she did  not alter, and the people on the 
Halesius said th a t they on ly saw her fo r a very 
short tim e ; th a t she came stra ight a t them ; and 
th a t they saw no alteration o f her course a t all. 
On the other hand the Halesius has to  adm it th a t 
ju s t before the collision she had been under two 
minutes o f slow ahead w ith  her helm altering 
10 degrees. The Gastelu denies altering, a denial 
which I  accept ; the other admits altering, and has 
to  excuse herself fo r so doing by  try in g  to  pu t the 
blame on the other ship, which blew prolonged 
blasts to  indicate th a t she was stopped in  the water 
when she was not. The Halesius was going much 
too fast considering th a t she was in a fog bank ; 
the Gastelu has th a t fine expression “  reduced 
speed ”  in  her log when, in  fact, she was going fu ll 
speed up to  quite a late period. When I  say 
“  a late period ”  she was not going a t reduced 
speed fo r the long tim e th a t she endeavours to  make 
out, bu t on ly when she got in to  the neighbourhood 
o f the other ship ; ju s t before th a t she was going 
a t her fu ll speed.

For these reasons both vessels are to  blame, 
w ith  no differentiation as to  the degree.

Solicitors for the p la in tiffs, Wm. A. Crump and 
Son.

Solicitors fo r the defendants, Ince, Roscoe, Wilson, 
and Glover.

^ouse of HorUs.
M arch  13, 15 and A p r i l  16, 1934.

(B efo re  Lo rds  T o m lin , R ussell and W rig ht .)

Ugleexport Charkow v. Owners of Steamship 
Anastasia.

Russian Wood Agency Limited v.
Dampskibsselskabet Heimdal. (a)

O N  A P P E A L  FR O M  T H E  C O U RT OF A P P E A L  IN  
E N G L A N D .

Charter-party— Construction— Ice-bound ports—  
Icebreaker assistance— O bligation o f charterers 
— Scope o f the obligation.

U gleexport Charkow  v . Owners of 
Steamship A nastasia.

A  charter-party provided that in  the event o f the 
loading po rt being inaccessible by reason o f ice 
the charterers undertook on the vessel's a rr iv a l 
at the edge o f the ice, to provide icebreaker 
assistance to enable her to reach the loading  
port.

H e ld , that the language o f the clause was peremp
tory, that not merely an icebreaker, but ice
breaker assistance was to be supplied, such

(a) Reported b y  E d w ar d  J. M . Ch a p l in , Esq., 
BarriB ter-at-I,aw .

assistance being to enable the vessel to enter or 
leave the po rt o f loading, and the scope o f the 
obligation extended to the supp ly o f the icebreaker 
assistance u n t i l  the vessel was enabled to enter 
or leave the port.

Decision o f the Court o f A ppea l (ante, p. 4 0 4 ; 
149 L .  T . Rep. 342) affirmed.

R ussian W ood A gency L im ited  v.
D ampskibsselskabet H e im d a l .

A  charter-party provided that the charterers were 
to supply the sh ip  w ith  icebreaker assistance 
to enable her to enter or leave p o rt o f loading i f  
required by the captain to do so. Such assistance 
was to be rendered w ith in  fo rty -e igh t hours after 
the steamer's a rr iv a l at the ice edge or readiness 
to leave the po rt o f loading.

H eld, that the express obligation to render ice
breaker assistance to the chartered vessel—  
that is , assistance sufficient or satisfactory—fo r  
the specified purpose, involved a due regard both 
to her safety and her despatch, and was pa ra 
m ount ; hence the convoy system could be 
ju s tifie d  on ly  so fa r  as i t  could be reconciled 
w ith  th is param ount obligation.

Decision o f the Court o f A ppea l (an te , p . 404; 
149 L .  T . Rep. 342) affirmed.

Appeal from  the decision o f the Court o f Appeal 
(Scrutton, Greer and Slesser, L .JJ .), reported 
ante, p. 404 ; 149 L . T. Rep. 342, affirm ing the 
decision o f Roche, J . in  two appeals which were 
heard together.

The facts in  the firs t action were these : The 
steamship Anastasia was a Greek vessel trading 
a t Russian ports. She was chartered to  the 
appellants by a charter-party dated the 20th Nov., 
1920, which contained a clause dealing w ith  delay 
caused by ice. T ha t clause was as follows :

“  In  the event o f the loading port being 
inaccessible by reason o f ice on vessel’s arrival 
a t the edge o f ice, or in  case frost sets in  after 
vessel’s arriva l a t po rt o f loading, the charterers 
undertake to  provide icebreaker assistance to 
enable steamer to  reach, load at, and leave 
loading port, steamer being free o f expense for 
icebreaker assistance.”
The charter-party fu rthe r provided for payments 

for demurrage.
The Anastasia arrived a t the po rt o f Berdiansk 

on the 30th Jan., 1931, and found th a t port 
inaccessible by reason o f ice. She remained there 
w a iting for assistance u n til the 7th Feb., when an 
icebreaker was provided, bu t i t  was subsequently 
w ithdrawn fo r a period o f seventeen days, and W 
consequence the steamer was delayed.

The a rb itra to r decided th a t the delay was caused 
by a breach on the pa rt o f the charterers o f their 
obligation to  provide icebreakers, and he made an 
award in favour o f the shipowners. The charterers 
submitted th a t they had discharged the ir obligation 
by provid ing an icebreaker on the arriva l o f the 
ship a t the ice edge, and th a t the subsequent w ith 
drawal fo r seventeen days was not a breach ot 
contract. The owners contended th a t the obligation 
o f the charterers was continuous and th a t their 
du ty  was to  provide an icebreaker which would 
remain in  attendance on the ship u n til she reached 
port. ,

The Court o f Appeal held th a t the charterers hao 
undertaken to  provide icebreaker assistance t0
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enable the vessel from  the edge o f ice to  reach its  
loading place and they did  not provide such 
assistance i f  the icebreaker d id  not enable the 
steamer to  reach its  loading place.

The charterers appealed.
Sir W illiam  Jow itt, K .C . and I I .  A tk ins  for the 

appellants.
Le Quesne, K.C. and Sir Robert Aske, K.C. for 

the respondents.
In  the second action the owners o f the steamship 

Asko claimed from  the charterers damages sustained 
through detention by ice a t the po rt o f Leningrad.

In  Jan., 1930, the parties entered in to  a freight 
agreement by which the p la in tiffs  undertook to 
carry tim ber from  Leningrad to  certain named 
ports, a separate charter to  be drawn up for each 
steamer employed. In  pursuance o f th a t agree
ment a charter-party for the employment o f the 
Asko was entered in to  on the 26th Nov., 1930, 
under which th a t ship was to  proceed to  Leningrad, 
load a cargo o f tim ber and carry i t  to  H u ll. Clause 
35 o f the charter-party provided as follows :

“  Charterers to  supply steamer w ith  ice
breaker assistance i f  required by the captain to  
enable her to  enter or leave the po rt o f loading 
free o f a ll expenses to  the owners. Captain or 
steamer’s agents to  no tify  the captain o f the port 
in  due tim e o f steamer’s readiness to  enter or 
leave the po rt of loading. Icebreaker assistance 
to  be rendered w ith in  48 hours after steamer’s 
arriva l a t the ice edge or readiness to  leave the 
port o f loading. A ny tim e lost in  w a iting ice
breaker beyond forty-e ight hours after readiness 
to  proceed, to  be for charterers’ account.”
The Asko was ready to  leave Leningrad on the 

31st Dec., 1930, bu t owing to  detention by ice 
she did  not reach open water u n til the 12th Jan., 
1931. I t  appeared th a t an icebreaker was 
ordered a t 1.30 p.m. on the 31st Dec., and she 
came and towed the Asko u n til 9 p.m. on 
th a t day and then le ft her in  the ice. She lay 
there u n til the 5th Jan., when she was towed as 
fur as K ronstadt Roads. A t  th a t po in t she was 
outside the lim its  o f the po rt o f Leningrad, bu t 
she was s till in  the ice. On the 9th Jan., a convoy 
was formed o f a number o f vessels, including the 
Asko. The convoy reached the ice edge on the 
12th Jan., and the Asko then proceeded on her 
voyage to  H u ll.

The p la in tiffs argued th a t the defendants were 
under an absolute obligation to  get the steamer 
away from  the port. I t  was too narrow a con
struction o f clause 35 to  say th a t the words “  to 
enable her to  leave the po rt o f loading,”  merely 
meant “  to  get beyond its  geographical boundary.”  
They claimed demurrage and also damages fo r the 
Physical in ju ry  sustained by the ship w h ilst detained 
,n the ice.

The defendants contended th a t the ir du ty  was 
cnd,ed when they had taken the ship beyond the 
urnits o f the port.

The Court o f Appeal held, (1) That the charterers 
undertook to  enable, by an icebreaker, the ship to 
enter and leave the po rt o f loading ; (2) tha t this 
tvflng a f*xe<f  lim e  charter, tim e lost outside 
1 if- ®xe(f  lay-days was fo r charterers’ account, 
. ich must include the tim e lost during which the 
icebreaker assistance was not provided to  enable 
jhe steamer to  enter or leave the po rt ; and (3) 
tha t the Government regulation contemplated tha t 
the ship could require the icebreaker assistance 
°utside the po rt lim its.

The charterers appealed.

A. T. M ille r, K.C. and H . U. W illin k  fo r the 
appellants.

S ir Norman Raeburn, K.C. and Sir Robert Aske,
K.C. fo r the respondents.

The House took tim e fo r consideration.

Lord Wright (read by Lord  Tom lin).— These 
two appeals, though not consolidated, were the 
subject o f a single judgm ent in  the Court o f Appeal, 
and I  shall in  th is opinion deal w ith  both cases.

I t  is well known th a t ports o f the Soviet Republic 
are w ith  certain exceptions icebound in  the w inter 
months, so th a t norm ally navigation is suspended ; 
the ports, however, can be kept open to  some 
extent for the entry and departure o f vessels by 
the use o f icebreakers. The icebreakers are 
subject to  the control o f the particular P ort A u thor
ity . These appeals arise out o f two charter-parties, 
each o f which contained a clause (described here
after as the ice clause) ; th a t clause, s im ilar in  
substance in  both cases, though differing in each 
case in  its  precise terms, provided fo r the rendering 
to  the chartered vessels o f “  icebreaker assistance ”  
i f  tha t should be necessary to  enable the vessel 
to  enter or leave the po rt in  pursuance o f the 
chartered voyage. The questions here involved 
relate to  the construction o f the ice clause in  view 
o f the relevant facts.

I  shall shortly summarise the terms o f each 
charter-party and the circumstances o f each case.

The firs t appeal arises under a charter-party 
o f the Greek steamship Anastasia, dated the 20th 
Nov., 1930, made in  a well-known English form  
a t Piraeus between the shipowners and the Trade 
Delegation o f U.S.S.R. (tha t is the Soviet Govern
ment) in  Greece as agents fo r the charterers, Ugle- 
export Charkow ; under the charter the vessel 
was to  proceed to  M ariupol and load a cargo o f 
coal which was to  be delivered a t a po rt as specified 
in  the charter-party. There were fixed lay-days 
fo r loading, and demurrage was to  be a t 25Z. a day. 
The ice clause was in  the following terms :

“  (1) In  the event o f the loading po rt being 
inacessible by reason o f ice on vessel’s arriva l a t 
edge o f ice, or in  case frost sets in  a fter vessel’s 
a rriva l a t po rt o f loading, the charterers under
take to  provide icebreaker assistance to  enable 
steamer to  reach, load at, and leave loading 
port, steamer being free o f expense fo r icebreaker 
assistance.

“  (2) Tim e lost by steamer w a iting for ice
breaker assistance when entering loading po rt 
during 48 hours after her arriva l a t the edge o f 
ice and when leaving po rt during 48 hours after 
g iving notice o f readiness not to count in  the 
firs t case as lay-days and in  the second case as 
tim e on demurrage or detention.

“  (3) A ny  detention to  the steamer waiting fo r 
icebreaker assistance a t the edge o f ice and also 
when leaving po rt (above the tim e mentioned 
in  item  2) to  count in  the firs t case as tim e for 
loading and in the second case as demurrage or 
detention to  be paid by charterers a t 25/. per day 
or pro rata fo r any pa rt o f day, from  which tim e 
days saved in  loading shall be deducted.

“  (4) In  order not to  miss her cancelling date, 
steamer must arrive at the edge o f ice not la ter 
than a t noon the day previous to  the cancelling 
date, stipulated in  clause 11, and in the case o f 
any delay through ice while on passage or entering 
loading port, or in  g iving notice o f readiness the 
cancelling date to  be extended accordingly.

“  (5) Captain must follow official instructions 
issued by authorities fo r vessels convoyed by 
icebreaker through ice.”
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The m aterial facts as found by the learned 
arb itra to r before whom the dispute eame are 
shortly as follows : The Anastasia du ly  arrived 
on the 30th Jan., 1931, a t the edge o f the ice which 
then rendered the po rt o f M ariupol inaccessible. 
She waited fo r icebreaker assistance u n til 2 a.m. 
on the 7th Feb., 1931 ; i t  is not disputed th a t this 
period o f w a iting counted as lay-days subject to  
the deduction o f the 48 hours allowed under the 
clause. The vessel arrived a t M ariupol a t 6 a.m. 
on the 4th March, 1931 ; the intervening tim e is 
divisible in to  three periods ; the firs t is the tim e 
ending a t 6.5 p.m. on the 11th Feb., 1931, during 
which tim e, as the respondents (the shipowners) 
claimed and the appellants d id  not dispute, ice
breaker assistance was given in te rm itte n tly  for 
not more than 21J hours ; the second period takes 
m atters up to  7.30 p.m. on the 28th Feb., 1931, 
during which period no assistance was supplied to  
the vessel ; the th ird  period was up to  her arrival 
a t the port, during which tim e the icebreaker 
assistance was given during in te rm itten t periods. 
The respondents claimed in  the arb itra tion  demur
rage and damages fo r detention as fo r breach o f the 
conditions o f the ice clause to  the extent o f a to ta l 
delay o f 22J days. A  sim ilar claim arose fo r delay 
a fte r loading, bu t i t  is unnecessary to  discuss tha t 
cla im  as i t  involves the same question.

The appellants d id  no t contest these figures 
p u t forward by  the respondents, nor d id  they 
offer any explanation w hy icebreaker assistance 
was either absent or in te rm itten t ; the ir con
tention was th a t on the true construction o f the ice 
clause they had fu lfilled  the ir obligation when by 
th e ir procurement the icebreakers arrived a t the 
Anastasia a t the edge o f the ice ; they were then, 
so they claimed, under no fu rthe r obligation in 
the m atter.

The learned arb itra to r thus summarises the ir 
contentions :

(1) That the Icebreaker assistance contracted 
fo r by the charter-party was th a t o f icebreakers 
operated by  the port au thority.

(2) That the on ly  du ty  o f the respondents was 
to  provide the icebreaker assistance ord inarily  so 
provided.

(3) That the assistance given was controlled by 
an autocratic au thority  over whom the respondents 
had no influence or control.

(4) That the respondents’ on ly obligation was 
to  give icebreaker assistance a t the edge o f the ice 
and th a t therefore they had no further continuing 
obligation.

(5) That w hat happened subsequent to  the 
arriva l o f the icebreakers a t the edge o f the ice 
was not a m atter w ith  which the respondents were 
concerned and was beyond the ir control.

(6) T ha t the respondents had in accordance 
w ith  the general practice requested the Port 
A u th o rity  to  provide icebreaker assistance and 
th a t they were under no fu rthe r obligation.

The a rb itra to r described the equipment o f the 
po rt in  regard to  icebreakers and found th a t the 
du ty  o f keeping the po rt open was imposed on 
the P ort A u th o rity  ; he said th a t he did  not find 
i t  proved th a t the Port A u th o rity  was a department 
o f the Soviet Government, bu t he found th a t the 
charterers (the appellants) were “  the coal-exporting 
section o f the Soviet Government.”

He decided against the construction o f the ice 
clause for which the charterers contended and 
held th a t they had broken the ir contract and 
were liable in  damages.

The special case came before Roche, J., who by 
his judgm ent upheld the conclusion o f the arb itra tor.

The Court o f Appeal unanimously affirmed tha t 
judgment.

The second appeal arises out o f a charter-party 
dated the 26th Nov., 1930, between the respondents, 
as owners o f the Danish steamship Asko, and 
Exportles o f Moscow. Under the charter the 
steamship was to  load a cargo o f tim ber at Lenin
grad and deliver i t  a t H u ll ; the cargo was du ly 
loaded and delivered. The respondents sued for 
a declaration th a t they were entitled to  damages 
fo r detention and loss o f tim e and also fo r damage 
to  the steamship through being crushed in the ice, 
on the ground th a t there had been a breach o f the 
terms o f the ice clause in  the charter-party, which 
was in  the following terms :

“  Charterers to  supply steamer w ith  ice
breaker assistance i f  required by the captain 
to  enable her to  enter or leave the po rt o f loading 
free o f a ll expenses to  the owners. Captain or 
steamer’s agents to  no tify  the captain o f the port 
in  due tim e o f steamer’s readiness to enter or leave 
the po rt o f loading. Icebreaker assistance to  be 
rendered w ith in  48 hours after steamer’s arrival 
a t the ice edge or readiness to  leave the po rt of 
loading. A n y  tim e lost in  w a iting icebreaker 
beyond 48 hours after readiness to  proceed, to  be 
for charterers’ account.”
The appellants were treated fo r purposes o f the 

action as representing the charterers.
The case was tried  in  the Commercial Court 

before Roche, J., before whom an agreement was 
reached, which in the words o f the judge was as 
follows :

“  So far as i t  is a question o f fact or questions of 
fact are involved, the parties have quite naturally 
sought to  avoid the expense o f bringing oral 
evidence from  abroad and have asked the court 
to  decide the questions o f fact on the basis o f certain 
logs o f the steamship in  question and o f certain 
icebreakers which assisted her and upon certain 
certificates and w ritten  material. The evidence, 
though contemporary, is in  parts vague, and in 
other parts conflicting, and the parties have 
agreed, so far as questions o f fact are concerned, 
th a t they are w illing  to  take m y decision on a 
question o f fact as given upon the materials which 
have been made available to  me and not to  com
plain o f i t  elsewhere.”

The findings o f fact o f the judge, thus agreed 
to  be binding, were th a t the Asko was ready to 
proceed, after loading, a t 12.30 p.m. on the 31st 
Dec., and th a t the icebreaker Oktober came 
to  her a t 7.30 p.m. on th a t day, and tim e then 
began to  count ; th a t the steamer was assisted 
by an icebreaker between th a t tim e and the 6th 
Jan., fo r a period o f nine or ten hours and no 
more ; th a t she reached Kronstadt Roads on 
6th Jan. and fo r some three days lay  there unassisted 
by icebreakers w ith  ice beyond her preventing her 
from  reaching the open sea ; th a t on the 9th Jan. 
she was formed in to  a convoy w ith  some other 
vessels and was assisted slowly to  sea, and reached 
open water on the 12th Jan., at 12.30 p.m. ; that 
the steamer sustained detention for want o f ice
breaker assistance for a period o f seven days 
between 7.30 p.m. on the 31st Dec. and 1 p.m. on 
the 9th Jan., and for a period o f one day between 
the la tte r tim e and 12.30 p.m. on the 12th Jan., 
making eight days in a ll th a t the icebreakers wete 
absent between the 9th and 12th Jan., fo r periods 
unexplained, and th a t i t  looked as i f  damage was 
done to  the steamer during th a t tim e, W ?̂1C, 
damage would have been a t any rate minimise 
i f  an icebreaker had been present, even i f  i t  na 
occurred at a ll ; and tha t the steamer sustaine
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damage in getting out o f the po rt by reason of 
ice.

On these findings i t  was contended on behalf 
o f the appellants th a t the icebreaker assistance 
which the charterers contracted for was th a t o f 
icebreakers supplied and controlled by the People’s 
Commissariat o f Ways and Communications, a 
department o f the Soviet Government, which 
embraced the P ort A u tho rity , and th a t the only 
du ty  o f the charterers was to  provide, as they did, 
the icebreaker Oktober to  come to  the vessel on 
the 31st Dec., 1930, so th a t they were accordingly 
not responsible fo r any subsequent delay or damage 
which the Asko sustained in her passage through 
the ice ; they also contended th a t i f  the ir obligation 
went beyond tha t i t  was merely to  provide ice
breakers which would do the ir best, and th a t the 
onus was on the respondents to  prove th a t the 
icebreakers did not do so ; a th ird  po in t which was 
taken on behalf o f the charterers was th a t the 
obligation, whatever i t  was under the ice clause, 
ceased when the Asko reached the lim its  o f the 
Port o f Leningrad, which was a t Kronstadt Roads, 
about twelve miles from  the loading berth, bu t did 
not continue t i l l  the vessel reached the edge o f the 
ice where the open water began, which was about 
s ix ty  or seventy miles fu rther on. The judge 
decided against a ll these contentions, and made 
a declaration tha t the respondents were entitled to 
recover from  the appellants :

(1) Damages for detention o f the vessel for 
eight days.

(2) Damages in respect o f any in ju ry  sustained 
by the vessel by reason o f the prolongation o f the 
v°yage through the ice and absence o f icebreaker 
assistance or by reason o f either o f such causes, 
including the 10th Jan.
, The Court o f Appeal unanimously affirmed th is 
judgment.

In  both these appeals I  agree w ith  the con
clusions o f the tribunals below. The two forms 
° f  ice clause differ somewhat in  form, bu t are 
sufficiently identical in  substance to  enable me

state the opinion I  have formed o f the ir meaning 
us applicable pro tanto in  each case and so fa r as 
material fo r these appeals.

In  the firs t place the charterers’ obligation is in  
exPress terms to  supply the steamer w ith  icebreaker 
assistance to  enable her to  enter or leave the port 
c l  loading. That stipulation does not mean th a t 
t ue obligation is merely to  make arrangements 
''c th  the P ort A u th o rity  or any other person for 
lu a t supply. I t  is, I  th ink , im m aterial whether 
?r not the charterers and the P ort A u th o rity  can 
be treated as parts o f one and the same ju rid ica l 
en tity ’ whether the Soviet Government or any 
ether person ; as to  th is the evidence does not seem 
.0 me sufficient to  ju s tify  m y expressing any opinion ; 
lt! either case the charterers have contracted to 
•■‘apply the assistance, and tha t, in  my opinion, 
means either by themselves or by others, so tha t 
hey cannot ju s tify  a failure to  do so on the pretext 
hat they had not the icebreakers under the ir 

control and could not get them supplied by those 
j^ho controUed them. In  th a t sense the obligation 
® absolute. The charterers assumed the obligation 

ohr r *sk- I t  follows equally th a t the charterers’ 
th .Ration is not lim ited  to  an obligation to  do 
: eir best to  supply. The language o f the clause 
b Premptory.

anNor is the contract satisfied by the mere fact th a t 
r icebreaker does actually appear and proceed to 
is nt*er s°mc assistance to  the vessel ; the contract 
j „  h ° t  to  supply an icebreaker, leaving i t  to  the

breaker, when supplied, to  give or not to  give

the appropriate assistance ; the language is express 
th a t not merely an icebreaker bu t icebreaker 
assistance is to  be supplied, such assistance being 
to  enable the vessel to  enter or leave the po rt o f 
loading. This language clearly, as I  th in k , defines 
the scope o f the obligation, which extends to  the 
supply o f the icebreaker assistance u n til the vessel 
is enabled to  enter or leave the port.

This construction is obviously fa ta l to  the only 
contention advanced by the appellants in the firs t 
appeal, which accordingly should, as I  th ink , fa il. 
In  the second appeal there are, in  addition, some 
further points to  be considered.

F irs t o f all, I  may deal w ith  the contention th a t 
the charterers’ obligation is completely performed 
when the vessel is enabled to  proceed through the 
ice to  the lim it  o f the port, though she is le ft w ith  
a stretch o f ice many miles in  w id th  before she can 
reach the open sea and proceed on her voyage. 
I t  is obvious tha t such a construction would render 
the ice clause o f no practical value to  the shipowner ; 
the Asko, arrived a t Kronstadt Roads, would have 
to  w a it there t i l l  the ice cleared in  the spring. In  
m y opinion, “  leave the po rt ”  means leave i t  in  
such a way as to  be able to  proceed clear o f the ice 
on her voyage. The vessel does not leave the po rt 
for purposes o f th is  contract, i f  a ll th a t happens 
is th a t she crosses, as i t  were, the threshold, and 
is a t once held up by an obstacle. I  shall not 
fu rthe r discuss th is point, which seems to  me devoid 
o f substance.

The second appeal, however, also raises other 
questions. The obligation to  render icebreaker 
assistance attaches a t a specific tim e—th a t is, 
48 hours after readiness ; from  th a t tim e u n til 
the icebreaker assistance is rendered, delay is 
chargeable to  the charterers and constitutes an 
ascertainable period o f delay ; bu t once the 
assistance has been supplied there is no stipulation 
as to  tim e. The exact character o f what is meant 
by the icebreaker assistance is not particularised 
save th a t i t  is to  enable the ship to  enter or leave 
the port free o f a ll expense to  owners. The judge 
has found in  th is case th a t for a period o f six days 
after the Oktober firs t came the steamer had only 
icebreaker assistance fo r nine or ten hours, and 
th a t she then lay unassisted in  K ronstadt Roads 
for three days, and again was le ft for some periods 
w ithou t icebreaker assistance between the 9th and 
12th Jan., 1931. The appellants d id  not explain 
why the assistance was so in te rm itten t ; in  effect 
they contended th a t the ir obligation could not in  
any case be pu t higher than an obligation to  do 
the ir best or to  do what was reasonable, and th a t 
the onus lay on the respondents to  show th a t they 
had not done the ir best or had not done what was 
reasonable. I  th in k  th is contention is erroneous ; 
there is in  the clause a positive undertaking to 
render icebreaker assistance, which, I  th ink , means 
prim d facie  assistance which is not casual or in te r
m itten t ; and in  order to  ju s tify  a failure in th a t 
respect the charterers must show some excuse. 
The absence o f icebreakers for such periods in  the 
aggregate as the judge has here found is prim d  
facie  a breach o f the undertaking. I  do not say 
th a t a fter the inception o f the service, absence o f 
icebreaker assistance a t some period or periods 
may not be justified ; bu t I  th in k  the words o f 
the clause are prim d facie  not satisfied by in te r
m itten t assistance. I  have already stated m y 
opinion th a t i t  is im m aterial whether or not the 
icebreakers are controlled by  the charterers, 
because the ir responsibility is the same in  either 
event. B u t i t  seems to  me th a t there may be 
contingencies, such as perils o f the seas, which, 
w ithou t anyone’s fau lt, hinder or in te rrup t the
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service, w ithou t any lia b ility  attaching to  the 
charterers in those respects. In  so hazardous and 
uncertain a service there can be no such th ing as 
a normal tim e o f getting from  the loading berth 
to  the ice edge, though prim a facie the service is,
I  th in k , contemplated as continuous ; bu t in any 
case, I  do not a t present see how the w ithdrawal 
o f icebreakers for the convenience o f the appellants 
themselves or o f any other charterers (whether or 
not they can be treated as a ll members o f one 
en tity ), as, fo r instance, for the purpose o f waiting 
to  collect other ships to  be convoyed, can be other 
than a breach. There is also discussed in  this 
case the question whether the icebreaker assistance 
should be exclusive to  the ind iv idua l ship, or 
whether the clause allows the ship to  be assisted, 
not separately by itself, bu t along w ith  others in 
convoy or caravan. No doubt i t  is not unusual 
fo r a convoy to  be formed, and i t  may be tha t 
th is  is fam ilia r to  those engaged in  shipping business. 
B u t I  th in k  the express obligation to  render ice
breaker assistance to  the chartered vessel— th a t is, 
assistance sufficient or satisfactory fo r the specified 
purpose— involves a due regard both to  her safety 
and her dispatch, and is pa ram ount; hence the 
convoy system can only be justified so fa r as i t  
can be reconciled w ith  th is paramount obligation. 
The fact th a t the vessel proceeded w ith  others in 
convoy cannot be relied on as a separate excuse 
in  order to  ju s tify  a failure in fu lfilm ent, especially 
i f  the convoy was too large or the icebreakers too 
few. I t  seems to  me irre levant th a t ships are 
bound to  proceed through the ice as ordered by 
the harbour master or the master o f the icebreaker. 
These regulations are in no way inconsistent w ith  
the due performance o f the appellants’ obligations 
as I  conceive them.

No doubt in  particular cases d ifficu lt questions 
may arise as to  whether or not the appropriate 
assistance has been rendered in accordance w ith  
the charter-party ; such questions w ill be questions 
o f fact and can on ly be dealt w ith  on the ir respective 
merits as and when they come for decision. I  
have no desire to  anticipate or prejudge them. 
I t  is enough to  say in  regard to  the second appeal, 
as I  said in regard to  the first, th a t I  th in k  i t  should 
fa il.

In  m y opinion, both appeals should be dismissed 
w ith  costs.

The other noble and learned Lords concurred.

Appeals dismissed.

Solicitors fo r the appellants in  the firs t appeal, 
Pettite, Kennedy, Morgan, and Broad.

Solicitors fo r the respondents in  the firs t appeal, 
Holman, Fenwick, and W illan.

Solicitors fo r the appellants in the second appeal, 
Wynne-Baxter and Keeble.

Solicitors fo r the respondents in the second 
appeal, Botterell and Roche, agents fo r Sanderson 
and Co., H u ll.

¿Sajóme Ccrart ú Im ita te.
CO URT OF A P P E A L.

M onday, M arch  12, 1934.

(Before S c r u t t o n , G r e e r  and M a u g h a m ,
L .J J .)

The Edison (No. 2). (a)

O N  A P P E A L  FR O M  T H E  A D M IR A L T Y  D IV IS IO N -

Practice— Costs— Reference— Item s disallowed—  
Defendants' costs o f resisting items disallowed— 
N o  order o f court— D iscretion o f tax ing  officer 
to order paym ent o f such costs by the p la in t if fs —-
R .S .C ., Order L X V . ,  r .  27, sub-rr. 20, 29.

A t a reference to assess the damages sustained by 
the p la in t if fs  by the loss o f the ir dredger, certain 
items were claimed by the p la in t if fs  and allowed 
by the A d m ira lty  reg istrar ; but eventually, after 
an appeal to the House o f Lords, these items 
were disallowed, and the m atter was again re
fe rred  to the registrar. The p la in t if fs  were given 
the costs o f p rov ing  the ir cla im , but no special 
order was made as to the costs incurred  in  
respect o f the items which were eventually 
disallowed.

I n  tax ing the p la in t if fs ' b i l l  o f costs the assistant 
reg istrar disallowed the costs incurred  at the 
reference in  respect o f the items disallowed as 
a result o f the decision o f the House o f Lords, 
hold ing that such costs were not “  necessary 
or proper fo r  the attainm ent o f justice  "  w ith in  
Order L X V . ,  r .  27, sub-r. 29, and his decision 
was, on objection, upheld by Langton, J  ■ 
The defendants then claimed the costs incurred^ 
by them in  resisting the items in  the p la in t if fs ' 
cla im , which were eventually disallowed. The 
assistant reg istrar held that he was entitled to 
order the p la in t if fs  to pa y  such costs under 
Order L X V . ,  r .  27, sub-r. 20, and accordingly 
proceeded to taxation.

Order L X V . ,  r .  27, provides that the court or a 
judge m ay at the hearing direct the costs of 
any proceeding or p a rt thereof which is 
“  im p rope r, vexatious, or unnecessary, of 
contains vexatious or unnecessary matter, or is  
o f unnecessary length, or caused by misconduct or 
negligence to be disallowed . . . ;  and, in  any 
case, where such question sha ll not have been 
raised before and dealt w ith  by the court or 
judge i t  sha ll be the duty o f the tax ing office  
to look in to  the same . . . fo r  the purpose 
aforesaid, and thereupon the same consequences 
sha ll ensue as i f  he had been specially directed 
to do so.”

Langton, J .  allowed the p la in t if fs ' objection 
the b il l on review, hold ing that the ru le  d id  no 
authorise the assistant reg istrar to order pay
ment o f the costs.

(a) Reported by Geo m u ky  H utchinson, Esq., Barrister'
at-Law.
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Held, that the assistant registrar had no power 
without the order of the court to order the party 
whose costs he had disallowed under Order LXV., 
r. 27, sub-r. 29, to pay to the other party the 
costs incurred by the latter by matters in respect 
of which costs had been disallowed.

Decision of Langton, J. affirmed.
A p p e a l  from  Langton, J.

The appellants, owners o f the steamship Edison, 
were defendants in  an action brought by the 
respondents, the owners o f the dredger Liesbosch, 
in  which damages were claimed for the loss o f the 
Liesbosch. A t  the tim e o f her loss the Liesbosch 
was being used by her owners fo r the purpose of 
carrying out certain contract works connected 
w ith  the harbour at Patras, Greece. L ia b ility  was 
adm itted in the action and the amount o f damages 
was referred to  the A dm ira lty  registrar. A t  the 
reference the p la in tiffs claimed a sum which far 
exceeded the value o f the Liesbosch, bu t which 
they contended represented consequential losses 
which they had sustained by reason o f thedoss o f 
the Liesbosch.

The registrar allowed items amounting in all 
to  19,8201., and his report was confirmed on appeal 
by Langton, J. In  the Court o f Appeal certain 
items were disallowed, and the amount o f the 
cla im  substantially reduced (ante, p. 276 ; 147 
L. T. Rep. 141 ; (1932) P. 52). On appeal to 
the House o f Lords the order o f the Court 
° f  Appeal was varied, and the assessment 
referred back to  the A dm ira lty  registrar, w ith  
directions th a t the damages should be assessed 
upon a certain basis which would, nevertheless, 
have given to  the plain tiffs very much less 
than the amount o f the ir original claim 
«ufe, p. 380; 149 L. T. Rep. 49 ; (1933) A. C. 449). 
the p la in tiffs accordingly reassessed the ir claim 
°n  the basis la id down by the House o f Lords, 
aud a t the reference the registrar allowed items 
amounting in  a ll to  11,3331., and gave the plaintiffs 
the costs o f proving the ir claim.

The pla in tiffs then brought in  a b ill o f costs 
which included a ll the costs o f presenting the 
claim  as orig inally framed, bu t the assistant 
Registrar disallowed these costs, and allowed only 
the costs o f proving the claim on the basis la id 
down by the House o f Lords, holding th a t the 
costs incurred at the firs t reference were not 
necessary or proper fo r the attainm ent o f justice 
nnd ought not, therefore, to  be allowed under 
JJrder L X V ., r. 27, sub-r. 29. Objections to  the 
taxation were disallowed by Langton, J.
. The defendants then brought in  a b ill o f costs 
u> respect o f the costs incurred by them  in  resisting 
tne items to  which i t  had u ltim ate ly  been held 
tha t the p la in tiffs were not entitled. The assistant 
registrar allowed th is b ill and proceeded to  taxation, 
the  p la in tiffs accordingly carried in  objections to 
the taxation, and in  answer to  these objections the 
assistant registrar stated th a t the b ill had been 
°dged under Order L X V ., r. 27, sub-r. 20, and 

td ied  upon the power given by sub-rule 20 to  the 
axing officer to  ta x  w ithou t an order o f the court, 
angton, J. allowed the objections, holding tha t 

ub-rule 20 did not apply to  the present case, 
nd. the present appeal o f the defendants was 
gainst th is decision.

Order L X V ., r. 27, provides as follows :
Sub-rule 20. “  The court or judge may at

_he hearing o f any cause or m atter or upon 
any application or proceeding in  any cause or

m atter in  court or at chambers and whether 
the same is objected to  or not, direct the costs 
o f any indorsement on a w r it  o f summons, plead
ing, summons, affidavit, evidence, notice re
qu iring a statement o f claim, notice to  produce, 
adm it or cross-examine witnesses, account state
ment, procuring discovery by interrogatories 
or order, applications for tim e, b ills o f costs, 
service o f notice o f motion or summons, or other 
proceeding, or any pa rt thereof, which is im 
proper, vexatious, unnecessary, or contains 
vexatious or unnecessary matter, or is o f un
necessary length, or caused by misconduct or 
negligence, to  be disallowed, or may direct the 
taxing officer to  look in to  the same, and to  
disallow the costs thereof, or o f such pa rt thereof 
as he shall find  to  be improper, unnecessary, 
vexatious, or to  contain unnecessary matter, 
or to  be o f unnecessary length, or caused by 
misconduct or negligence ; and in  such case the 
pa rty  whose costs are so disallowed shall pay 
the costs occasioned thereby to  the other parties ; 
and in  any case where such question shall not 
have been raised before and dealt w ith  by the 
court or judge, i t  shall be the d u ty  o f the taxing 
officer to  look in to  the same (and, as to  evidence, 
although the same may be entered as a 
decree or order) fo r the purpose aforesaid, and 
thereupon the same consequences shall ensue 
as i f  he had been specially directed to  do so ; 
and in  the K in g ’s Bench D ivision the Master 
shall make such order as may be required to  
effect the object o f th is regulation.”

Sub-rule 29 : “  On any taxation the tax ing 
master shall allow a ll such costs, charges and 
expenses, as shall appear to  h im  to  have been 
necessary or proper for the attainm ent o f justice 
or fo r defending the rights o f any party, bu t 
save as against the pa rty  who incurred the 
same, no costs shall be allowed which appear 
to  the Taxing Master to  have been, incurred or 
increased through over-caution, negligence, or 
mistake or by payment o f special fees to  counsel 
or special charges or expenses to  witnesses or 
other persons, or by other unusual expenses.”
Hayward for the appellants.

Hallett fo r the respondents.

Reference was made to  the following authorities : 
Mentors L im ited  v. Evans (107 L . T. Rep. 82 • 
(1912) 3 K . B. 174), Shrapnel v. Laing  (1888, 58’ 
L . T. Rep. 705 ; 20 Q. B . D iv . 334), Société 
Anonyme Pecheries Ostendaises v. Merchants M arine  
Insurance Company (17 Asp. Mar. Law  Cas. 404 ; 
138 L . T. Rep. 532 ; (1928) 1 K . B . 750), Geen v. 
Herring  (92 L . T. Rep. 37 ; (1905) 1 K . B. 152), 
Ingram  and Hoyle L im ited  v. Services M aritimes 
du Treport L im ited  (12 Asp. Mar. Law  Cas. 493 ; 
110 L . T. Rep. 967 ; (1914) 3 K . B. 28), Craedhall 
v. Janson (1879, 40 L . T. Rep. 640 ; 11 Ch. D iv. 1), 
Garrard v. Edge (60 L . T. Rep. 557 ; 44 Ch. D iv . 
224), Reid Hewitt and Co. v. Joseph (119 L . T. 
Rep. 688 ; (1918) A . C. 717). and Cavendish v. 
Strutt (90 L . T. Rep. 500 ; (1304) 1 Ch. 524).

Scrutton, L.J.— This is a troublesome case over 
a not very large sum ; bu t the parties have been 
fighting th is case very hard, and apparently they 
w ill figh t to  the end. I t  began w ith  the sinking 
o f a dredger, which the pla in tiffs had bought to 
enable them to  carry out pa rt o f the work in 
connection w ith  a harbour contract which they 
had in  progress, by a ship belonging to  the defend
ants, in  November, 1928. We are jus t finishing 
the history o f the unfortunate dredger in March,
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1934, so we have not been unduly expeditious in 
dealing w ith  the m atter. The p la in tiffs, who had 
bought the dredger fo r 40001 and had taken her 
ou t to  Patras fo r another 20001, making 60001 in 
all, and insured her fo r 55001., discovered th a t by 
her loss they had lost some 23,5001., which they 
proceeded to  claim. The claim was made up on 
the basis : We are very poor, consequently we 
cannot do w hat a rich man would have done, and 
so we have had to  make a series o f elaborate and 
expensive arrangements o f finance, in  order to  
carry out our harbour contract. Langton J. gave 
judgm ent, confirm ing a reference on those lines for 
a sum o f 19,0001. odd, and I  can quite understand 
the defendants’ anger, as i t  was rather provocative 
to  claim fo r an old dredger more than twice its 
value on the p la in tiffs ’ own computation. The 
m atter then came to  the Court o f Appeal, which 
took the line th a t i t  is well established th a t the 
damages one can recover for the to ta l loss o f a ship 
are : her value to  the owner a t the tim e o f the
loss, tak ing in to  account her engagements, plus 
interest from  the tim e o f the loss ; and we assessed 
the value a t 90001, being o f opinion th a t th a t more 
than am ply paid the p la in tiffs fo r what they had
lost. On appeal, the House o f Lords la id  down the 
same principle on which we thought we were acting, 
dismissed the appeal, and made the pla in tiffs pay 
three-quarters o f the costs, bu t sent the m atter to 
the registrar to  assess the damages on the principles 
they had la id  down. The registrar gave 11,0001. 
odd ; so th a t the p la in tiffs got 20001. more on the 
judgm ent o f the House o f Lords.

The question o f tax ing the costs o f the reference 
then arose. The m atter had not been mentioned 
to  us in  detail, b u t we had said : You, the defend
ants, d id  no t tender any money, or pay any 
money in to  Court, and you must pay the costs of 
the reference. Nobody said to  us expressly : 
“  W hat do you mean by ‘ the costs o f the reference,’ 
the costs o f the firs t reference on the basis o f the 
im proper claim, the wrong claim ? ”  and we said 
nothing as to  whether the defendants could have 
the costs o f the reference on the wrong basis. W hat 
we should have said i f  we had been asked, I  do 
not know. The b ill o f costs o f the reference was 
then subm itted fo r taxation. I t  was made up on 
the basis th a t the p la in tiffs were entitled to  the 
costs o f the reference setting up the ir wrong claim, 
including a ll the matters which became quite 
unnecessary in  view o f the decision both o f the 
Court o f Appeal and o f the House o f Lords. That 
b i ll went to  taxation, and we are to ld  tha t, brought 
in  a t over 19001., i t  was taxed down to 6541. I t  was 
taxed down fo r the reason th a t the defendants 
could not be called upon to  pay the costs o f proving 
a wrong claim. There was an appeal by the 
pla in tiffs, and in  the appeal the learned assistant 
registrar, who was taxing, said th is : I t  is true
th a t there was no order dealing specifically w ith  
certain issues, bu t such an order is only necessary 
where the in tention is to  give the opposite party  
the costs o f those issues. In  the absence o f any 
such order, i t  is s till open to  the tax ing master to 
disallow the costs incurred in pu tting  forward any 
items o f a claim which have been disallowed.”  
The assistant registrar was there taking the view 
th a t although there was no order g iving the defend
ants costs, he could s till tax  the p la in tiffs b ill, 
and he accordingly taxed off a ll the costs which 
had been incurred on the wrong claim.

The fact o f th a t heavy disallowance o f the 
p la in tiffs ’ costs seems to  have encouraged the 
defendants to  t r y  to  get some costs ; and so, not 
having got any order fo r the costs o f any issue 
from  the Court o f Appeal or the House o f Lords,

they brought in  the b ill, the subject-matter o f th is 
appeal, fo r the expenses they had incurred in 
opposing the wrong claim orig ina lly p u t forward. 
The p la in tiffs raise the objection th a t the assistant 
registrar has applied wrongly the principle laid 
down in  Order L X V ., r. 27, sub-r. 20. In  allowing 
these costs, he stated th a t his reason fo r doing so 
was “  tha t the p la in tiffs costs, which were disallowed 
were unnecessary fo r the attainm ent o f justice 
under regulation 20 of Order L X V ., r. 27. The 
pla in tiffs contend th a t as there has been no dis
allowance o f the ir costs under sub-r. 20, the assistant 
registrar had no power to  entertain and ta x  the 
present b ill.

The m atter turns upon two sub-rules, and I  
read them  in th is way : sub-rule 20 assumes tha t 
one pa rty  has been gu ilty— I  am not using the 
word in  an offensive sense— I  w ill say : has in 
fact incurred unreasonable costs— using perhaps 
rather a slang phrase, has been p iling  up costs. 
That is the sort o f th ing  which is aimed at. The 
sub-rule uses the words 44 vexatious,”  44 improper 
and 44 misconduct,”  and I  th in k  i t  is aimed at 
cases in  which the costs have been piled up. I t  
says th a t where th a t is found, whether by order 
o f the Court, or by the tax ing  master, w ithou t the 
court having made any order, the costs w ill be 
disallowed; and secondly, th a t the p a rty  whose 
costs are so disallowed shall pay the costs occasioned 
thereby to  the other party . I t  gives power in 
such a case, w ithou t the order o f the court, fo r the 
tax ing master to  require the p a rty  who had been 
unreasonable in  incurring costs, to  pay to  his 
opponent the costs which the other pa rty  has 
had to  incur in  order to  meet the unreasonable 
claim. T ha t is quite inte llig ible. I t  is quite a 
separate m atter from  th a t which is dealt w ith  in 
sub-rule 29, which provides th a t the taxing master 
shall allow a ll those costs, charges and expenses 
as shall appear to  h im  to  have been necessary or 
proper fo r the a ttainm ent o f justice, or fo r defending 
the rights o f any party. T ha t involves in itself 
th a t he m ay disallow any costs incurred which, 
in  his view, are not necessary for the purpose ot 
defending the rights o f any party . I t  does not 
involve any allegation th a t the costs have been 
piled up. I t  m ay involve a finding th a t the party 
has p u t forward a claim in  law quite inte llig ible 
and proper to  p u t forward, bu t which failed, and 
accordingly a disallowance o f the costs so incurred- 
The tax ing master can allow a ll the costs which 
are necessary fo r defending the proper claim, but 
sub-rule 29 does not go on to  say th a t he may 
order the p a rty  to  pay the costs occasioned to  the 
other pa rty  by reason o f the costs disallowed. I  
leaves th a t out. In  m y view— and I  do not wish 
to  pu t i t  too positively, because I  am always aware 
o f the fact th a t when I  have said anything too 
positive ly, facts may arise which show th a t i  
d id  not consider all the cases I  ought to  hav 
considered— bu t in  m y view, the tax ing maste 
ought not to  order the pa rty  whose costs he strike» 
out under sub-rule 29 to  pay to  the other party 
the costs occasioned to  the la tte r by matters 
respect o f which costs have been disallowed, unless 
he has an order o f the court to  th a t effect. I t  > 
quite common in  the common law, and I  have 
doubt i t  is in  Chancery, to  have a defenda 
successful on one issue who fails on the w . 
action, and unless there is an order o f the court tn  
the unsuccessful defendant is to  have paid to  him 
costs o f the issue on which he succeeds, I  do n 
th in k  the tax ing master should proceed to  mas 
an order tha t, having failed on the issue, althoug 
the court has not made any order about it ,  * 
opponent is entitled to  the costs o f th a t iss
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That seems to  me to  draw a clear line between 
sub-rules 20 and 29, which otherwise would seem 
too d ifficu lt to  work. On th a t view— which I  
th in k  is the one pu t forward by the assistant 
registrar when he taxed the firs t b ill and quite 
properly struck out a considerable amount o f the 
p la in tiffs ’ b ill because i t  was incurred unnecessarily 
in respect o f a wrong basis— he was not justified 
in going on and holding under sub-rule 29, under 
which he says he was acting, th a t the defendants 
were entitled to  recover against the p la in tiffs the 
costs occasioned to  the defendants by the wrong 
claim. I f  there had been such an order he would 
have been entitled, o f course, to  tax  th is b ill. The 
court was not asked to  make any such order, and 
did not make any such order. Under those c ir
cumstances I  th in k  th a t the learned judge was 
rig h t in the conclusion to  which he came, and 
th a t th is  appeal must be dismissed w ith  costs.

Greer, L.J.— I agree th a t this appeal should be 
dismissed w ith  costs, and I  also agree w ith  the 
reasons th a t m y Lord  has given. I  th in k  there is 
another way o f stating the reasons w hy the appeal 
should fa il. There have been tw o taxations here : 
the firs t was a taxation o f the p la in tiffs ’ b ill, w ith  
the result th a t some 13001. was taxed off in  respect 
of items which the assistant registrar thought the 
plain tiffs were not entitled to  charge against the 
defendants under the order o f the court. There 
was an appeal from  th a t taxation and i t  was 
dismissed, and in m y judgment, there was an 
end o f the taxation o f the p la in tiffs ’ b ill o f costs. 
I  read sub-rule 20 as making the disallowance of 
Part o f the b ill on the ground mentioned, a con
d ition precedent for the application o f the la tte r 
Part o f the rule, under which something may be 
given to  the other pa rty  for having to  meet items 

claim which never ought to  have been in  the 
Wll a t all. I  do not th in k , after the b ill o f the 
successful pa rty  has been fina lly  taxed, and there 
has been an appeal from  th a t taxa tion  and the 
appeal is dismissed, the taxation o f the p la in tiffs ’ 
b ill should be reopened ; and i f  the disallowance 

pa rt o f th a t b ill be a condition precedent to  
any allowance to  the other party, then the taxing 
master was not in a position to  make any allowance 
uPon the second occasion. For these reasons I  
agree w ith  m y Lord  th a t the appeal should be 
dismissed.

Maugham, L.J. —  I  agree w ith  the judgment 
delivered by m y brother Scrutton. The m atter 
argued seems to  me one o f very great importance 
°n the question o f the taxation o f costs arising from 
Proceedings, and I  therefore desire to  add a few 
words.

Order L X V ., r. 27, sub-r. 20, consists, I  th ink , 
0f  three separate parts, which have to  be considered 
separately i f  one wants to  understand the true 
construction o f th a t sub-rule. The firs t part 
Provides th a t a court or a judge, on the hearing 
ot any proceedings— I  may point out th a t sub-rule 
•¿0 considers only taxation o f costs arising out of 
Proceedings, unlike sub-rule 29, which refers to 
ar'y  k ind  o f taxation— may give a certain direction, 
a direction relating to  the costs of a number o f matters 
which arise in  the course o f proceedings, and in regard 
°  which excessive costs may have been piled up 

T k a btigant. Two different things may be done, 
be Court o f a judge may direct th a t the costs in 

elation to  the improper, vexatious and unnecessary 
matters be disallowed. I t  happens occasionally 
t h  ^ * e  course o f an action th a t a judge may see 
nat some costs are hopelessly wasted costs, and 
1 the tr ia l he may make the direction himself— 
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I  have done i t  more than once— or he may do 
something different : he may direct the taxing 
master to  look in to  those matters “  and to  disallow 
the costs thereof, or o f such pa rt thereof as he 
should find  to  be improper, unnecessary, vexatious, 
or to  contain unnecessary matter, or to  be o f un
necessary length, or caused by misconduct o r 
negligence.”  Whether the court acts, or whether 
the taxing master is directed to  act, in  each case, 
the action to  be taken is o f a discretionary character. 
Now comes in  pa rt 2 o f th is rule, which is not 
discretionary ; i t  is something which follows 
autom atically from  the preceding part o f the sub
rule. I t  is th a t “  in  such case the pa rty  whose 
costs are so disallowed, shall pay the costs occasioned 
thereby to  the other parties.”  Then follows the 
th ird  pa rt o f the rule, which was added seventy 
years ago, because orig inally the power could only 
be exercised by a direction obtained from  the 
judge. The th ird  pa rt o f the rule says : “  in  any 
case where such question shall not have been raised 
before and dealt w ith  by the court or judge, i t  shall 
be the du ty  of the taxing officer to  look in to  the 
same . . . .  for the purpose aforesaid,”  and then 
the rule states quite brie fly th a t “  the same con
sequences shall ensue as i f  he had been specially 
directed to  do so.”  That th ird  pa rt o f the rule 
obviously means, w ithou t any doubt, tha t the 
taxing master is to  exercise his discretion as to  
whether any o f the sort of things referred to  in the 
rule have occasioned costs in  such a way tha t the 
matters in  question may be described as improper, 
vexatious, unnecessary &c. Once having held or 
decided th a t the matters in  question are improper, 
vexatious, unnecessary, &c., the consequence 
inevitab ly follows th a t the pa rty  who has so 
occasioned those costs is to  pay the costs so occa
sioned to  the other party. I  may add th a t under 
sub-rule 21, having once acted under sub-rule 20 
he may make a set-off.

W hat is the meaning o f the phrase “  improper, 
vexatious, unnecessary, or vexatious, or to  contain 
unnecessary m atter,”  &c. ? I t  is true i t  contains 
the word “  unnecessary,”  bu t does the word 
“  unnecessary ”  there get no colour from  the 
context ? I  th in k  i t  is quite p lain th a t i t  does, 
because i f  something is improper, i t  is obviously 
unnecessary as regards the other side, and so is 
vexatious. “ Unnecessary”  there does not mean, 
and cannot possibly mean, any m atter w ithou t 
which the pa rty  whose costs are being taxed 
could not proceed to  tr ia l. I t  must be very much 
less wide than tha t. The contention on the part 
o f the appellants is th a t i f  the tax ing master has 
once disallowed certain costs, presumably under 
the general direction given him  in Order L X V ., 
including sub-rule 29 o f rule 27, i t  follows th a t the 
same consequences are to  result as i f  he had found 
the items in question were improper, vexatious and 
unnecessary, or contained vexatious and unnecessary 
matters under sub-rule 20. In  m y opinion i t  is 
quite impossible to  hold th a t view i f  attention be 
paid to  the form  o f the two rules, and i f  any regard 
be had to  the history o f the matter. O riginally, 
th is righ t o f making a litigan t entitled under an 
order to  costs, pay costs which the other side had 
incurred, was a very special order, made, as I  have 
said, by a court or a judge at the tr ia l : and th is 
addition o f a portion to  the rule, which makes i t  
mandatory fo r the taxing master to  look in to  the 
m atter and exercise his discretion w ithou t any 
special direction, is not intended entirely to  revo
lutionise the whole practice w ith  regard to  taxation, 
and to  make i t  necessary, in  every case where 
items are disallowed upon a taxation, for the 
tax ing master to  see whether, as a result o f tha t,

R R R



4 9 0 ASPINALL’S MARITIME LAW CASES.

Or. of App.] The Stentor. [Ct. of App.

he ought not to  allow to  the other side the costs 
occasioned by the matters which are disallowed. 
Sub-rule 21 and 22 are contrary to  such a view ; 
and as a m atter o f construction X am satisfied tha t 
the word “  unnecessary ”  there must be read 
ejusdem generis w ith  the other words in  connection 
w ith  which i t  is found in  two places, namely, 
unnecessary in  the sense o f being improper, vex
atious or unreasonable ; and accordingly the 
tax ing master, in  order th a t he may be enabled 
to  cause the opposite pa rty  to  pay the costs occasioned 
by the unnecessary matters, must exercise his 
discretion and make a finding, under sub-rule 20, 
to  the effect th a t the costs in question come w ith in  
the description o f the words I  have read, in the 
sense o f some im proprie ty  or unreasonableness in 
connection w ith  the incurring o f those costs.

I  w ill only add tha t, as X understand the decision 
o f the Court o f Appeal in  Garrard v. Edge (60 
L . T . Rep. 557 ; 44 Ch. D iv . 224), Cotton L.J. 
took the same view, and I  th in k  the case Geen v. 
Herring  (92 L . T . Rep. 37 ; 1905 1 K . B . 152), to 
which reference has also been made, is a case where 
again i t  was the existence o f wholly unreasonable 
costs which justified the making o f a special finding 
under sub-rule 20. In  the present case, fo r the 
reasons given by Scrutton, L .J ., I  th in k  i t  is quite 
clear tha t the tax ing officer, the assistant registrar, 
was acting under sub-rule 29, and accordingly he 
has not exercised his discretion, or given himself 
any righ t under sub-rule 20. The result is th a t the 
objection by the pla in tiffs m ust succeed, and the 
appeal must be dismissed.

Solicitors for the appellants, Thomas Cooper 
and Co.

Solicitors for the respondents, W illiam  A . Crump 
and Son.

M a rch  26 and  27, 1934.

(Before S c r u t t o n  and G r e e r , L .J J .)

The Stentor. (a)

O N  A P P E A R  F R O M  T H E  A D M IR A L T Y  D I V I S I O N .

Costs —  T axation  —  A ppea l and cross-appeal 
dismissed w ith  costs— N o apportionm ent in  
absence o f special order.

The p la in t if fs ' steamship G . C. was in  co llis ion  
•with the defendants' steamship S. On the t r ia l 
o f the co llis ion  action the G. C. was held fo u r-  
f if th s  and the S. one-fifth to blame. The 
defendants appealed and the p la in t if fs  cross- 
appealed. Both appeal and cross-appeal were 
dismissed w ith  costs. On taxation the defend
ants' b i l l o f costs which had been lodged at 
19351. 10s. 3d. was taxed down to 911. 4s. l i d .  
upon the ground that the defendants' costs had 
on ly been increased to th is  extent by the cross
appeal. On defendants' summons to review  
the taxation, Bateson, J .  held that the appellants' 
and the respondents' costs should be appor
tioned between the appeal and the cross-appeal 
w ith  reference to the actual course taken and  
the tim e p rope rly  occupied on the hearing o f 
the appeals. The p la in t if fs  appealed.

(a) Reported by Geoffrey Hutchinson, Bsq., Barrister-
at-Law.

H e ld  (reversing Bateson, J .) ,  that in  the absence 
o f special order the p r in c ip le  o f no apportion
ment applied, and that the defendants were 
on ly  entitled to such extra costs as were incurred  
by reason o f the cross-appeal.

A p p e a l  by the pla in tiffs from  an order o f Bateson,
J. as to  a review o f taxation o f costs. The plain
tiffs  were the Union Castle M ail Steamship Com
pany L im ited , the owners o f the steamship 
Guildford Castle, and the defendants were the 
China M utual Steam Navigation Company L im ited, 
the owners o f the m otor vessel Stentor. The action 
was fo r damage by collision between the Guildford 
Castle and the Stentor in  the R iver Elbe on the 
31st May, 1933. Bateson, J. found th a t both 
vessels were to  blame, and th a t the p laintiffs 
should bear four-fifths and the defendants one- 
f if th  o f the damages. The defendants appealed 
and the p la in tiffs  cross-appealed, both parties 
alleging by th e ir notice o f appeal th a t the other 
vessel was alone to  blame. A t  the hearing o f the 
appeals, however, the p la in tiffs (cross-appellants) 
d id  not contend th a t the Guildford Castle was free 
from  blame, bu t tha t she was to  blame in  less 
degree than the Stentor. The Court o f Appeal 
(Scrutton, Lawrence, and Greer, L .JJ .) dismissed 
both appeal and cross-appeal w ith  costs.

The costs o f the p la in tiffs (respondents and cross
appellants) were lodged fo r taxation at 802Z. 14s. 6d. 
and those o f the defendants (appellants and 
respondents to  the cross-appeal) a t 1935Z. 10s. Id. 
The assistant registrar, in  the former case, allowed 
7551. 17s. lid., bu t in  the la tte r case the costs, 
a m oiety o f which was claimed against the plaintiffs, 
were taxed down to  91Z. 4s. l i d .  In  rep ly to  the 
defendants’ objection to  the taxation, the assistant 
registrar answered th a t the on ly question to  be 
determined on th is  taxa tion  was : “  Were the 
appellants’ costs increased by reason o f the cross
appeal and, i f  so, by how much ? ”  The cases 
upon which he founded th is  opinion were The 
Lauretta (4 Asp. Mar. Law Cas. 118 ; 40 L . T . Rep. 
444 ; 4 Prob. D iv . 25) and Robinson v. Drakes 
(48 L . T . Rep. 740 ; 23 Ch. D iv . 98). There were 
other cases, but these were sufficient to  show what 
he believed to  be the recognised practice in  cases 
where appeal and cross-appeal had been dismissed 
w ith  costs, and the appellants’ costs had not been 
increased by  reason o f the cross-appeal. Except 
in  respect o f the actual notice o f cross-appeal and 
small items connected therew ith , he had been 
unable to  find  any indication th a t the appellants’ 
costs had been increased either in  the brief or 
elsewhere, nor had the appellants’ representative 
on the taxa tion  been able to  po in t out to  anything 
suggesting such increase.

On the defendants’ application fo r the taxation 
to  be reviewed, Bateson, J. ordered “  th a t the 
taxation o f the appellants (respondents to  the 
cross-appeal) and the respondents’ costs herein 
be reviewed by apportioning the costs o f each side 
between the appeal and the cross-appeal w ith 
reference to  the actual course taken and the time 
properly occupied in  the hearing o f the appeals, 
and the bills were accordingly referred back to  the 
assistant registrar. The p la in tiffs appealed.

Digby, K.C. and M a in  Thompson fo r the appel" 
lants.— The assistant registrar followed the practice 
in  allowing the p la in tiffs the general costs o f the 
defendants’ appeal and the defendants such extra 
costs as were caused by the cross-appeal : (The 
Lauretta, 4 Asp. Mar. Law Cas. 118 ; 40 L . T. Rep- 
444 ; 4 Prob. D iv . 25). In  Jones v. Stott (102 L. T-
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Rep. 670; (1910) 1 K . B . 893) the appeal and 
cross-appeal dealt w ith  different questions. In  
Medway O il and Storage Company v . Continental 
Contractors L im ited  (140 L . T. Rep. 98 ; (1929) 
A. C. 88), the House o f Lords disapproved o f the 
princip le o f apportionment in  the absence o f a 
special order.

Kenneth Carpmael fo r the respondents.— Bateson, 
J. was rig h t in  following Jones v. Stott (sup.) which 
was not overruled in  Medway O il and Storage 
Company v. Continental Contractors L im ited (sup.). 
In  The Lauretta (sup.) and in Robinson v. Drakes 
(48 L . T. Rep. 740 ; 23 Ch. D iv . 98) orders as to  
costs were made at the tr ia l.  In  The Bremen 
(ante, p. 252 ; 145 L . T. Rep. 565 ; (1931) P. 166) 
the order was no costs on either side. On the facts 
the assistant registrar took too lim ited a view as 
to  the costs allowed.

No reply was called for.

Scrutton, L.J.— This case deals w ith  a m atter 
which has arisen in  a series o f cases o f the same 
sort since the original decision by F ry , J. in  Saner 
v. Bilton  (40 L . T. Rep. 125 ; 11 Ch. D iv . 416). The 
Guildford Castle was coming down the R iver Elbe 
and the Stentor was bound up the rive r, and they 
ran in to  each other. This court made the order 
tha t the appeal and cross-appeal from the decision 
o f Bateson, J. should be dismissed w ith  costs, 
and the registrar wras le ft to  work out the taxation. 
W hether under the circumstances the Court of 
Appeal would have been wiser to  do what they did 
in  The Bremen (ante, p. 252;  145 L . T . Rep. 
565 ; (1931) p . 166), namely, order no costs to 
either side, to  avoid a serious quarrel about 
taxation, is a m atter we shall have to  con
sider the next tim e we come across th is class of 
case, bu t tha t was the order which the Court of 
Appeal made : “  appeal and cross-appeal dismissed 
'" 'ith  costs.”

We are le ft to  our memory and the assistance of 
counsel, also acting apparently on th e ir memory, 
as to  exactly w hat happened in  the court below 
and in  our court, because we have not a copy of 
the judgm ent. As I  understand i t ,  the Guildford 
Castle was found to  be four-fifths to  blame because
(1) she had gone over to  the wrong side o f the rive r ;
(2) she was going too fast ; and (3) although in 
the neighbourhood o f fog, she had not been blowing 
her whistle properly. The Stentor was found one- 
f if th  to  blame because, having fog ahead, she did 
not stop her engines as soon as she heard the firs t 
■whistle o f the Guildford Castle. Perhaps the 
Stentor was a li t t le  lucky in  getting off in  th a t way, 
because our assessors advised us tha t, in  view o f the 
®*isty weather, she had been coming up too fast 
before she heard the other vessel.

On the order th a t we made, th a t each appeal 
should be dismissed w ith  costs, the m atter went to  
Ihe assistant registrar, who took the view, I  under
stand, not on the claim and counterclaim cases, 
but on The Lauretta (4 Asp. Mar. Law Cas. 118 ; 
40 L . T. Rep. 444 ; 4 Prob. D iv . 25), and what we 

in  Jones v. Stott (102 L . T . Rep. 670 ; (1910) 1 
R- B. 893), th a t the r ig h t method o f carrying out 
(’ JIr  order was on these lines : “  The Guildford 
Castle appeals against a ll lia b ility  ; I  trea t her 
cross-appeal as a separate appeal, and I  order her 
1° pay the costs which are occasioned by her 
tailing on th a t separate appeal.”  The taxation 
Was, o f course, on tw o appeals, and the assistant 
fcgistrar dealt in  each case w ith  an appellant who 
had a cross-appeal against him , and said th a t the 
amount to  be determined was the amount tha t the 
aPpellants’ costs were increased by the cross

appeal. He said : “  The cases upon which I  found 
th is  opinion are The Lauretta (sup.) and Robinson 
v. Drakes (48 L . T . Rep. 740 ; 23 Ch. D iv . 98). I  
th in k  there are other cases, bu t these are sufficient 
to  show what I  believe to  be the recognised practice 
in  cases where appeal and cross-appeal have been 
dismissed w ith  costs and the appellants’ costs 
have not been increased by reason o f the cross
appeal.”

The owners o f the Stentor appealed to  Bateson, J . 
and each appeal is dealt w ith  in  the same way. 
“ The appellants as respondents to  the cross- 
appeal object to  the taxation o f the ir costs and to  
the taxation o f the respondents’ costs as cross- 
appellants, on the ground th a t both the costs on 
behalf o f the appellants as respondents to  the 
cross-appeal and the respondents’ costs have been 
taxed on a wrong basis, and th a t an apportionment 
should have been made o f such items in  each b ill 
as refer to  work done or payments made which 
have been available fo r the use o f each pa rty  in 
resisting th e ir opponents’ and supporting th e ir  
own appeal.”  The same th ing  was said about the 
other vessel. The learned judge being in  chambers 
we have no note o f his judgm ent, and i t  is doubtfu l 
w hat cases he looked at, bu t he set aside the 
taxation and made th is  o rd e r: “  The judge
ordered th a t the taxation o f the appellants’ 
(respondents to  the cross-appeal) and the respond
ents’ costs herein be reviewed by apportioning the 
costs o f each side between the appeal and the cross
appeal w ith  reference to  the actual course taken 
and the tim e properly occupied on the hearing o f 
the appeals, and he referred the said b ills back to  
the assistant registrar.”

In  m y view the decisions tha t have been given 
in claim and counterclaim cases, which raises almost 
exactly the same po in t, though under different 
circumstances, ought to  be considered as the guide 
in th is  m atter. The m atter arose before F ry , J. 
in  Saner v. B ilton  (40 L . T . Rep. 125 ; 11 Ch. D iv . 
416), over f i f ty  years ago. A t th a t tim e there 
was a considerable doubt, and F ry , J. consulted 
w ith  a ll the tax ing masters o f both Divisions to  
ascertain what was the practice, and all the taxing 
masters advised him th a t when there was no express 
au tho rity  they thought the rig h t principle was on 
these lines : “  The p la in tiff commences litiga tion , 
and i t  seems to  me his costs should depend upon 
his fa ilure or success. The defendant, under the 
power given by the A c t, superadds a claim of his 
own, and I  th in k  the additional costs occasioned 
thereby should abide the event. I  consulted the 
common law masters, who agreed in  th is view, but 
i t  is on ly a. m atter o f opinion, there having been 
no decisions.”  Claim and counterclaim cases 
went along on those lines u n til A tk in  and Younger, 
L .JJ . had a case (Christie v. Platt, 124 L . T . Rep 
649 ; (1921) 2 K . B . 17), which induced them to  
believe th a t the princip le in  Saner v. Bilton (sup.) 
was wrong. That was a case where the Saner v. 
Bilton (sup.) ru ling resulted in the p la in tiff getting 
2001. and the defendant 31., which they said did 
not look righ t, and they la id down the princip le 
o f apportionment. Shortly a fte r th a t Sargant, L .J . 
and I  had the same sort o f point raised in  a running- 
down case (Wilson v . Walters, 134 L . T. Rep. 597 ; 
(1926) 1 K . B. 511), where each side was appealing, 
and we took the view th a t Saner v. Bilton (sup.) 
was applicable, and th a t apportionment should 
not be allowed. The m atter then came up before 
the House of Lords in  1929, in  the Medway O il 
and Storage Company v . Continental Contractors 
Lim ited  (140 L . T. Rep. 98 ; (1929) A. C. 88), a case 
which raises the po int very neatly. I  w ill not go 
in to  details, bu t the headnote in  the House o f
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Lords is as follows : “  Where a claim and counter
c la im  are both dismissed w ith  costs, upon the 
taxation o f the costs, the true rule is th a t the claim 
should be treated as i f  i t  stood alone and the 
counterclaim should bear on ly the amount by 
which the costs o f the proceedings have been 
increased by it .  No costs not incurred by reason 
o f the counterclaim can be costs o f the counter
claim. In  the absence o f special directions by the 
cou rt there should be no apportionment. The 
same principle applies where both the claim and 
the counterclaim have succeeded. Saner v. Bilton  
(sup.), Crean and Sons Lim ited  v. M ’M illa n  (1922, 
2 I .  R. 105), and Wilson v. Walters (134 L . T . Rep. 
597 ; (1926) 1 K . B . 511) approved and followed) 
Christie v. Platt (124 L . T. Rep. 649 ; (1921.
2 K . B. 17) explained and distinguished.”  Lord 
Blanesburgh, who, having been a pa rty  to  Christie 
v . Platt (sup.), was a member of the court in  
Medway O il and Storage Company v. Continental 
Contractors L im ited (sup.), said th a t he agreed th a t 
Christie v. Pla tt had gone very much fu rthe r than 
they intended, in  view o f the previous decisions. 
I  th in k  th a t is very nearly enough to  be a decision 
against apportionment. I t  is a decision on this 
principle ; the p la in tiff appeals, trea t tha t as a 
separate m atter ; i f  he fails, he is bound to  pay 
a l l the costs occasioned by the defendant resisting 
his appeal. I f  there has been a cross-appeal, the 
m atter is not to  be dealt w ith  by apportionment 
between the two, bu t on ly those extra costs 
which are occasioned by the cross-appeal are 
the subject-matter o f the order fo r costs on the 
cross-appeal.

That seems to  be the princip le on which the 
assistant registrar has proceeded, and to  be entirely 
jus tified  on the decision o f the House o f Lords ; 
the learned judge’s order appears to  me to  be a 
Christie and Platt (sup.) order— apportionment. I
th in k  the decision o f the House o f Lords shows 
th a t apportionment is not the proper princip le to 
■apply, and I  therefore th in k  th a t th is  appeal must 
succeed.

A t  the same tim e I  desire to  say, as I  said 
in  The Young S id (ante, p. 22 ; 141 L . T.
Rep. 234;  (1929) P. 190), which is generally 
remembered as being the case o f The Ocean Swell, 
th a t there is to  be no binding o f the courts as to 
the orders they make in  th is  way. Each judge, 
under the present system now set up by Order 
L X V ., r. 1, has discretion, and he can make such 
o rder as he likes. I f  he makes an order in  common 
form , i t  is no doubt im portan t th a t i t  should be 
known what the order in  common form  means ; 
but nothing is to  bind the D ivision or any other 
D iv is ion to  make any particu lar form  o f order. 
I f  the judge th inks a better result w ill be obtained 
as in  The Bremen (sup.) by saying no costs, or by 
m aking an express order as to  apportionm ent, he is 
perfectly a t lib e rty  to  do it .  I t  is on ly i f  he follows 
a common form  order, which up to  th is  tim e has 
had a meaning, th a t any rule o f taxa tion, or any 
rule as to  the order which should be made, applies. 
I  say th a t because I  do not w ant there to  be too 
great a r ig id ity  in  any sort o f orders as to  costs ; 
the judge should make such an order as, knowing the 
practice, he th inks w ill give a proper result between 
the  parties.

In  th is case the Court o f Appeal d id  make an 
order which a t the tim e, in  m y view, had a particu
la r meaning, and I  th in k  i t  had the meaning which 
the tax ing officer has followed. I f  we had meant 
th a t there was to  be apportionment, we should 
have said so ; bu t we did  not say anything about 
it .  For th is  reason I  th in k  the appeal succeeds and 
the objections to  the taxa tion  fa il.

Greer, L.J.— I  agree. I  th in k  th a t the learned 
judge was not entitled to  come to  the conclusion 
tha t the taxation had been conducted upon a 
wrong principle ; and i f  he was not so entitled i t  
was not fo r him  to  work out the result in  pounds, 
shillings and pence.

I t  is true th a t the learned assistant registrar 
based himself upon tw o cases, The Lauretta (sup.), 
and Robinson v. Drakes (sup.), and M r. Carpmael 
is r ig h t when he says th a t those are not decisions 
as to  w hat is to  happen in  a case where the appeal 
is dismissed w ith  costs, and the cross-appeal is 
dismissed w ith  costs ; they are on ly an indication 
as to  what the judges thought would be the appro
priate result o f th a t position. They did  not leave 
the m atter undecided in  the ir judgments ; they 
made a special order in  each case. We are to ld  
th a t the princip le upon which the assistant registrar 
acted is the principle on which the tax ing officers 
o f the A dm ira lty  Court have been acting for a 
considerable tim e when the order o f the appellate 
court has been sim ilar to  th a t which was made in 
th is  case.

I  agree w ith  m y Lo rd  th a t, in  looking for the 
rig h t princip le, we ought to  be guided by what the 
House o f Lords said in  Medway O il and Storage 
Company v. Continental Contractors Lim ited (sup.) 
in  which Lo rd  Haldane examined a ll the authorities, 
from  Saner v. Bilton (sup.) downwards, dealing 
w ith  the proper way to  ta x  the costs on claim and 
counterclaim. I  th in k  the position o f the appellant 
in  appeal and cross-appeal is analogous to  th a t of 
claim and counterclaim. M y recollection o f the 
present case is th a t the appellants, the owners of 
the Stentor, in  order to  prove th a t she was not to 
blame, went in to  the whole o f the facts, including 
a ll the facts relating to  the conduct o f the other 
vessel ; and i f  there had been no cross-appeal the 
costs would have been very  nearly identical w ith  
what they in  fact turned out to  be. H aving regard 
to  the fact th a t there was a cross-appeal, which in 
form  challenged the blame attached to  the Guildford 
Castle, but in  substance, as presented to  us, was 
on ly  supported by an argument th a t the Stentor 
was more to  blame, and inasmuch as some o f the 
costs or some o f the tim e m ay have been taken up 
in  argument as to  whether the proportions should 
be altered, no doubt the assistant registrar was 
entitled to  say th a t the costs which were awarded 
to  the respondents should be diminished by such 
costs as were due to  the ir appeal. In  m y judgment 
th is  meets the justice o f the case.

As a general rule i t  is desirable to  look at the 
m atter from  the po int o f view o f substance. Who 
really is the successful p a rty  in  the litiga tio n  in  the 
court below in  the case o f claim and counterclaim ; 
and who is really the successful pa rty  in  appeal and 
cross-appeal ? I  th in k  in  th is  case the respondents 
were successful and th a t they ought to  have, in 
substance, a ll the costs which have been given to 
them  by the assistant registrar.

I  have observed in  the various cases which have 
been cited th a t these questions have given rise to 
considerable differences o f opinion, especially in 
cases on claim and counterclaim. When counter
claims were introduced they were a substitute for 
cross-actions, and in  the early days they were 
treated as i f  they were cross-actions ; bu t la tte rly  
i t  was appreciated th a t in  substance the counter
claim m ight really be a defence, and i f  i t  fails, all 
th a t happens in  regard to  costs is th a t the addition 
to  the costs by reason o f the counterclaim should 
be a t the expense o f the counterclaiming defendant. 
I  th in k  th a t a s im ilar result should follow w ith 
regard to  a cross-appeal— namely, th a t any costs 
a ttribu tab le  to  the cross-appeal which have
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increased the costs o f the parties to  the proceedings 
in the cross-appeal, ought to  be given to  the 
successful pa rty  in  th a t cross-appeal. I t  m ight be 
in some cases th a t th a t would be a substantial 
figure ; i t  m ight be in others th a t the experienced 
tax ing officer would be able to  come to  the con
clusion th a t the figure was not a substantial one, 
ns he has done in  th is  case.

I  agree w ith  m y Lord, therefore, th a t th is appeal 
should be allowed and the order o f the assistant 
registrar restored.

Solicitors fo r the appellants, Parker, Garrett 
and Co.

Solicitors fo r the respondents, Stokes and Stokes, 
for Alsop, Stevens and Collins Robinson, L iverpool.

A p r i l ,  17, 18, 19, 20, and M a y  17, 1934.

{Before S c r u t t o n , G r e e r , and S l e s s e r , L .J J .)

Tate and Lyle  L im ite d  v. H a in  S team ship 
Com pany L im ited , (a)

C ontribu tion  in  general average— On p a rt o f  
cargo owners— D eviation— Strand ing o f vessel 
— Endorsees o f b ills  o f lad ing— General average 
bond— Contribution made under compulsion.

F - and Co., and C. D . S. C., both o f New Y ork , 
by separate special c . i. f .  contracts, sold sugar 
to the p la in t if fs . F o r  the carriage o f the sugar, 
F . and Co. chartered the defendants' steamer T ., 
and sub-chartered to C. D . S. C. the T ., to p ro 
ceed to a po rt in  San Dom ingo. B y  the charter- 
pa rty , the T . was to load sugar at two ports  
*n  Cuba and at one in  San Dom ingo  “  as 
ordered." F .  and Co. in fo rm ed the defendants' 
agents in  New Y ork , S. S. and Y ., o f the names 
and order o f ca ll at these ports : (1) Casilda, 
(2) Santiago de Cuba, in  Cuba, and  (3) San  
Pedro de M acoris  in  San Dom ingo. The 
T . went to Casilda, and there loaded sugar, 
and was sent on by the local agents o f F .  and  
Co. to Santiago, where she loaded more sugar.

S. and Y . had cabled to the steamer at 
Casilda d irecting her to proceed to Santiago 
and thence to San Pedro de M acoris . T h is  
cable never reached the master ;  i t  was said  
that a Cuban postmaster gave i t  to a coloured 
lo rry  driver to deliver but that he had forgotten  
a ll about it .  S. S. and  Y . had, however, 
dispatched to the master o f the T . a copy o f the 
charter, which stated that there was a th ird  
po rt o f shipment in  San Domingo, and this 
had reached h im . The T . le ft Santiago fo r  
Queenstown w ith  a c la im  fo r  dead fre ig h t 
endorsed upon the b ills  o f lading. Shortly  
afterwards the steamer was recalled by wireless 
to San Pedro de M acoris  in  San Domingo, 
n l ere s l̂e completed her loading o f sugar. 
Cn leaving th is po rt on the eventual homeward 
Voyage, the T . stranded and was damaged, 
•d ll the sugar had to be discharged, and some o f 
l t  was lost. The p la in t if fs  were endorsees 
° f  b ills  o f lad ing o f the sugar on board the T .

(a) Reported by C. G. Moran', Esq., Barrister-at-Law.

The sugar under the p la in t if fs ' contracts was 
brought to the U n ited K ingdom  in  another 
steamer, and to obtain the sugar the p la in t if fs  
signed a general average bond agreeing w ith  the 
owners o f the sh ip  to pa y  the proper proportion  
o f salvage o r general average or p a rtic u la r or 
other charges chargeable on the ir consignment 
to which the shippers or owners o f such con
signments m ight be liable to contribute and  
they made the deposit claimed in  the action— 
9500Z. The p la in t if fs  adm itted that they were 
liable to contribute in  general average fo r  
the sugar fro m  San Domingo, but denied 
that lia b il ity  in  respect o f the Cuban sugar 
on the ground that there had been an u n ju s ti
fiab le  deviation by the T . Roche, J .  refused 
to order the re turn  o f the deposit.

H e ld  by Scrutton, L .J .  and Slesser, L .J .  
(Greer, L .J .  dissenting), that the appeal must 
be allowed. There had been an un justified  
deviation, and the defendants, the shipowners, 
were not entitled to c la im  protection fro m  the 
exceptions in  the charter-party o r its  benefit 
in  c la im ing a general average contribu tion. 
The p la in t if fs ' agreement under the general 
average bond had been obtained under com
pu ls ion . I t  had been stated to be made 
w ithou t pre jud ice and w ithou t adm itting  l ia 
b i l ity  fo r  such charges. I t  was not a question 
o f lien, fo r  the shipowners could not give 
in fo rm a tion  to enable the contribu tion to be 
calculated, and fu rth e r a l l provis ions in  the 
charter-party or b ills  o f lad ing had been 
destroyed by deviation. There would be a 
declaration that the T . deviated, and fo r  the 
re tu rn  to the p la in t if fs  o f the 95001.

A p p e a l  from  a judgm ent o f Roche, J. refusing to  
order the defendants, the owners o f the steamship 
Tregenna, to  re turn to  the pla in tiffs 95001. deposited 
w ith  them  by  the p la in tiffs, endorsees o f b ills o f 
lading fo r sugar on board the Tregenna, to  cover 
a contribution in general average. The defendants 
counterclaimed for general average contribution 
and freight. The facts are set out shortly in  the 
headnote and more fu lly  in  the judgm ent o f 
Scrutton, L .J .

Sir W illiam  Jow itt, K.C. and H . Stranger, K.C., 
for the appellants (the plaintiffs).

Sir Norman Raeburn, K.C. and C yril M ille r, fo r the 
respondents (the defendants).

Cur. adv. vult.

Scrutton, L.J. —  This appeal from  Roche, J. 
raises troublesome questions o f law and fact. The 
pla in tiffs are Messrs. Tate and Ly le , L im ited, 
well-known B ritish  dealers in  sugar, and the nature 
o f the ir claim is twofold. F irs tly , they desire to  be 
freed from  any obligation to  pay general average 
contribu tion in  respect o f a voyage o f the steamship 
Tregenna, carrying to  the United Kingdom  sugar 
which they had purchased. Secondly, they desire 
to  have settled the amount o f the ir lia b ility  for 
fre ight in  respect o f th a t sugar. The foundation 
o f the ir claim is an alleged deviation o f the Tregenna 
from  her contract voyage, as regards Tate and 
Ly le  as endorsees o f bills of lading for certain 
portions o f the sugar on board the Tregenna. 
Roche, J. has found th a t there was no deviation, 
and Tate and Ly le  appeal.



494 ASPINALL’S MARITIME LAW CASES.

Ct. of App.] Tate and Lyle Lim. v . Hain Steamship Co. [Ct. of App.

Tate and Ly le  were interested in  the sugar on 
board the Tregenna under tw o contracts. (1) A 
contract dated the 1st March, 1930, fo r the sale by 
Messrs. F arr and Co., of New Y ork, to  them of
25.000 tons o f Cuban sugar for shipment ha lf in 
June and ha lf in  Ju ly , 1930, to  Queenstown or 
Land’s End fo r orders ; terms— cost, freight, and 
fu ll insurance, price 7s. 9d. per ton landing weight ; 
payment in London on arriva l o f vessel in  exchange 
fo r released b ill o f lading. Should sugar or part 
thereof not arrive from  loss o f vessel, or any other 
unavoidable cause, contract for such to  be void, 
unless cargo be transhipped and arrive in another 
vessel for sellers’ account. Messrs. F arr and Co. 
covered themselves on th is contract by a purchase 
dated the 28th Feb., 1930, from  a Cuban company 
known as the “  Single Seller,”  which controlled all 
Cuban sugar. This company undertook to  deliver
25.000 tons, ha lf in  June, ha lf in  Ju ly , f.o.b. in  
one or two safe ports o f the south coast, a t the 
option o f the seller “  Single Seller ”  for each 
shipment. The buyer was to  supply vessels, in 
form ing the seller when they could begin loading. 
The seller was then to  communicate to  the buyer 
the po rt or ports o f shipment. (2) Tate and Lyle 
had on the 28th Feb. bought 50,000 tons o f Cuban 
or Dominican sugar, sellers’ option, for shipment 
in  equal m onth ly quantities during June, Ju ly , 
Aug. and Sept., 1930, cost, fre ight and fu ll in 
surance to  Queenstown or Land’s End fo r orders. 
The sellers were the Cuban Dominican Sales 
Corporation, o f New Y ork, who have close connec
tion  w ith  Messrs. F arr and Co., though they are a 
separate legal en tity .

Messrs. F arr had to  provide shipping fo r the ir 
own Cuban contract, and they accordingly, amongst 
other charters, chartered on the 16th Ju ly , 1930, 
from  the Ha in Shipping Company, the defendants 
in  the action, the steamship Tregenna, then at 
Kingston, Jamaica, to  load a t one or tw o safe ports 
on the south side o f Cuba “  and a t one safe port 
on the south side o f San Domingo ”  as ordered 
a fu ll and complete cargo o f sugar not exceeding 
7770 tons or less than 7030 tons. W hy Messrs. 
F arr chartered to  provide for a San Domingo 
shipment is not clear, bu t they did  in  fact on the 
28th Ju ly  sub-charter to  the Cuban Dominican 
Sales Corporation the Tregenna to  proceed to  
San Domingo, one safe po rt on the south side as 
ordered, and there load between 2780 and 2040 
tons o f sugar and proceed to  Queenstown or Land’s 
End for orders. In  the Cuban charter the freight 
per ton was payable in New York, ha lf on signing 
bills o f lading, ha lf on safe arrival, “  charterers’ 
nominee to  do steamer’s business a t loading 
po rt.”

The firs t step th a t Messrs. F arr had to  take was 
to  ascertain from  the ir sellers the Cuban ports of 
shipment and in form  the shipowners. They and 
the “  Single Sellers ”  had apparently arranged on 
the 16th J u ly  th a t the Tregenna should be used to 
take 5000 tons o f Cuban sugar a t Casilda and 
Santiago de Cuba, and th a t she shoidd be con
signed a t Casilda to  Messrs. Itu rra lde, as ship’s 
agents. Messrs. Simpson, Spence, and Young 
had acted as shipowners’ agents in  chartering, and 
are a well-known firm  carrying on business in 
London and New Y ork. Messrs. F arr’s brokers 
accordingly on the 16th Ju ly  informed the New 
Y ork  house th a t the firs t po rt o f loading was 
Casilda, and the ship’s agents were Messrs. Itu rra lde, 
and th a t the second po rt o f loading was Santiago 
de Cuba, and the agents were Messrs. Wetmore and 
Bucher. Messrs. Simpson on the same day wired 
to  the Tregenna a t K ingston : “  Casilda firs t load
ing,”  and the agents Itu rra lde. The shipowners

arranged th a t Simpsons should finance the dis
bursements. On the 17th Ju ly  F a rr’s brokers—  
B attie  and Co.— informed Simpsons th a t the th ird  
po rt o f loading was San Pedro de Macoris, San 
Domingo, and the agents were Tatem and Co., 
and on the same day Simpsons, New Y ork, whose 
code name is “  A rrow ,”  sent a wire to  the captain 
o f the Tregenna, care o f Itu rra lde, a t Casilda, tha t 
the second port was Santiago, the agent Bucher, and 
the th ird  po rt San Pedro de Macoris, agent Tatem. 
On the 18th Ju ly , Simpsons dispatched to  the 
captain, care o f his agents a t Santiago, a copy o f 
the charter, which would te ll h im  i f  he read i t  tha t 
there was a th ird  po rt fo r shipment in San Dom ingo; 
th is  le tte r was received by the captain at Santiago 
on the 26th Ju ly . Unfortunate ly, Simpsons did 
not in  the ir le tte r o f the 18th repeat and confirm 
the ir cable o f the 17th inform ing the captain o f 
these second and th ird  ports o f loading. This was 
unfortunate, because neither the captain nor his 
agent, Itu rra lde, a t Casilda, ever received the 
cable o f the 17th. There is no telegraph to  Casilda ; 
the nearest telegraph station is Trinidad, five miles 
off. The Western Telegraph Company forwarded 
the cable to  T rin idad w ith  instructions to  forward 
i t  by  m ail or post to  Casilda. The telegraphic or 
post office official gave i t  to  a coloured chauffeur 
to  take to  Casilda, and i t  apparently stayed in the 
messenger’s pocket. Simpsons assumed the cable 
had been received, though the captain d id  not 
acknowledge it ,  because the telegraph company 
did  not in form  them i t  had not been delivered, and 
the ship proceeded to  Santiago, apparently in 
compliance w ith  the telegram which was the only 
order for Santiago which Simpsons had sent, and 
also the captain had received the charter. The 
steamer d id  proceed to  Santiago, because the “  Single 
Seller ”  had given the in form ation to  Iturra lde, 
“  consigned to  Wetmore and Bucher, Santiago, 
where she w ill complete her cargo.”  The steamer 
arrived a t Casilda on the 19th Ju ly , took on board 
all the sugar intended for her, and sailed for 
Santiago on the 24th Ju ly . A  b ill o f lading was 
signed by the master, as presented by Iturra lde, 
in  accordance w ith  the ir instructions, acknowledging 
receipt on the Tregenna, “  now ly ing in  the port o f 
Casilda and bound to  Queenstown for orders,”  o f 
a certain quan tity  o f sugar. The b ill contained a 
clause : “  F reight and a ll conditions and exceptions 
to  be in accordance w ith  charter-party covering 
th is  cargo, and the said charter-party to  take 
precedence o f th is  b ill o f lading.”  There was a 
deviation clause : “  The ship shall have the liberty 
to  sail w ithou t pilots, to  tow  and assist vessels in 
a ll situations, to  tranship goods by any other 
steamer or steamers and to  touch a t any port or 
ports fo r whatever purpose, and to  deviate for the 
purpose o f saving life  or property or fo r coal or 
other necessary provisions.”

The Tregenna arrived a t Santiago on the 25tn  
Ju ly , loaded cargo, making her to ta l Cuban cargo 
4990 tons, and sailed on the 29th Ju ly . Bu“ 
unfortunately she was cleared for and sailed tor 
“  Queenstown fo r orders,”  ignoring the Doming»“  
po rt o f San Pedro de Macoris, where the 
balance o f her cargo was waiting. The captain 
had, in  fact, received no notice as to  San Pe“ r 
de Macoris, and had either not read his charter 
or misunderstood i t  as an option for San Doming 
which had not been exercised. Simpsons though 
the captain had received the ir telegram o f the 17tn- 
In  fact, Wetmore and Bucher had received n 
instructions direct from  the shipowners or the 
agents, apart from  anything the captain said 
th e m ; they had received on the 26th J u ly  a copy 
the charter from  the “  Single Seller,”  per Mendo
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T h e y  h a d  re ce ived  n o  in s tru c t io n s  fro m  a n y b o d y  
a b o u t San P e d ro  de M a coris . F a r r ’s c o n tra c t w ith  
la t e  a n d  L y le  was co m p le te d  a t  S a n tia go  ; th e  
M a cons  c o n tra c t o f  sale w as th e  a f fa ir  o f  th e  C uban 
D o m in ic a n  C o m p a n y ; as to  th e  ch a rte r , F a r r ’s 
h a d  g iv e n  n o tice  to  th e  sh ip o w n e r th ro u g h  S im psons 
th a t  San P ed ro  de M acoris  was th e  t h i r d  p o r t ,  
a n d  b o th  th e  c a p ta in  a n d  W e tm o re  a n d  B u ch e r 
h a d  th e  c h a rte r  sh o w in g  th a t  th e  s h ip  h a d  
to  go  to  a t h i r d  p o r t  in  San D o m in g o , to  be 
o rde re d . T h e  cargo  sh ipp ed  a t  C asilda  a n d  
S an tia go , 4990 to n s , le f t  a  sho rtag e  o f  o v e r 2000 
to n s  on  th e  c h a rte r  q u a n t ity ,  in v o lv in g  a  h e a v y  
c la im  fo r  dead fre ig h t.  I t  is  cu rio u s  th a t  u n d e r 
these c ircum stances n e ith e r  th e  agents, W e tm o re , 
n o r  th e  ca p ta in , asked fo r  in s tru c t io n s  as to  th e  
sh o rtag e  o r  th e  t h i r d  p o r t ,  b y  cab le  e ith e r  to  
S im psons in  N e w  Y o rk ,  F a r r  a n d  Co., o r  th e  

S ing le  S e lle r.”  B il ls  o f  la d in g  w ere  p resented  
and  s igned, a ckn o w le d g in g  re c e ip t o f  sug ar o n  th e  
1 regenna  “ ly in g  in  th e  p o r t  o f  S an tia go  de Cuba 
an d  b o u n d  to  Q ueenstow n fo r  o rd e rs ,”  w i th  l ib e r ty  
to  c a ll a t  a n y  p o rts  in  o r  o u t  o f  th e  cu s to m a ry  
ro u te  in  a n y  o rd e r, to  rece ive  cargo  o r  fo r  a n y  o th e r 
Purpose, t o  be d e live re d  to  o rd e r o f  th e  ‘ ‘ S ing le  
s e l le r ”  o r  assigns, he o r  th e y  p a y in g  fre ig h t as 
Per ch a rte r . T h e  c a p ta in  re q u ire d  th e  b i l l  o f  la d in g  
to  be endorsed w i th  a  c la im  fo r  dead fre ig h t on 
^=040 to n s  ch a rte re d  q u a n t i ty  s h o rt sh ipp ed . N o  
one a t  S an tia go  seems to  ha ve  e n q u ire d  “  w h y  
th e re  w as a s h o rt s h ip m e n t.”  O n  th e  2 9 th  J u ly ,  
W etm ores w ire d  S im psons (A rro w )  in  N e w  Y o rk  
an d  M endoza  fo r  th e  “ S ing le  S e lle r,”  a n d  th e  
sh ipow ners  in  E n g la n d  th a t  th e  Tregenna, w i th  a 
o ta l cargo  o f  4090 to n s , w as sa ilin g  to  Q ueenstow n 

h>r o rders  (a c tu a lly  t o  H a m p to n  R oads fo r  bu nke rs ), 
th is  in fo rm a t io n  p u zz le d  e v e ryb o d y . W e tm o re s , 
o  f a T C r i o g  th e  m is ta ke , a t  once ac te d  on  th e  

« u th  J u ly  a n d  b y  w ire less in s tru c te d  th e  c a p ta in , 
ti>e » j0n  'dle w a y  to  H a m p to n  R oads, t o  proceed 

M a co ris  ; so d id  “  A r ro w ,”  a n d  th e  c a p ta in , 
sa y ing  he h a d  n o  kno w le d g e  o f  th e  t h i r d  p o r t ,  d id  
I« t>C* ed t0  M a co ris> w here  he a r r iv e d  on  th e  
t s t  A u g . A  vo lu m in o u s  correspondence fo llo w e d  ; 

wnpsons (A rro w )  sum m arise d  th e ir  p o s it io n  in  a 
°n g  le tte r . W e tm o res  de fend  them se lves o n  th e  

g ro u n d  th a t  n o  one to ld  th e m  a n y th in g  a b o u t 
^a n  P ed ro . O ne th in g  is  c lea r, t h a t  th e  sh ipow ners  
- y 0. h a d  th ro u g h  th e ir  agents, S im psons, N ew  
* o r k ,  in s tru c t io n s  fo r  San P e d ro  de M a coris , and  
w fto th ro u g h  S im psons a t te m p te d  to  g iv e  th a t
o f  tv,1 t0  th e  caPta in > n o t> th ro u g h  th e  d e fa u lt  

* th e  te le g ra p h  co m p a n y , in  fa c t  succeed in  g iv in g  
o c a p ta in  th e  o rd e r. N e ith e r  d id  th e  sh ipow ners  

B i i , a n y  o rd e r on  th e  s u b je c t t o  W e tm o re  an d  
Sn ° b e r ’ "  ¡» m i th e  sh ip  w as consigned a t  

a n tia g o . T h e  Tregenna, in  fa c t ,  m ade a d ive rs io n , 
t r n USn - a n.e u tra l te rm , in v o lv in g  265 m iles  e x tra  

a ve lh n g  in  d i f f ic u lt  w a te rs  to  g e t to  M acoris . 
n e th e r one considers th e  d iv e rs io n  fro m  th e  p o in t  
v ie w  o f  th e  o rd in a ry  ro u te  f ro m  S an tia go  to  

o aeons, as p e r ch a rte r , o r  f ro m  th e  p o in t  o f  v ie w  
f  ta e  o rd in a ry  ro u te  f ro m  S an tia go  to  Q ueenstow n 
i t  j . ° rd e rs  v ia  H a m p to n  R oads, as p e r b i l l  o f  la d in g , 
no,las a11 th e  appearance o f  a  d e v ia tio n . P ro b a b ly  
ree r' g  w o u ld  ha ve  happened  b e yo n d  m u tu a l 
b u t rp o o a tio n , a n d  e x tra  carefu lness in  fu tu re , 
r e s t * tb e  u n fo r tu n a te  e ve n t th a t  a f te r  lo a d in g  th e  
D o n , 0 • h e r cargo as Pu rc hased fro m  th e  C uban 
P o rt ?i.Can C om Pa n y  a t  M a coris , on  le a v in g  th e  
P o rt th e  TreSenna  s tra n d e d  on  th e  w a y  o u t o f  th e  
s iipa’ an d  susta ined  such dam age th a t  p a r t  o f  he r 
had t  WaS lo s t ’ p a r t  dam aged. T h e  Tregenna  
earn ° i? 0 t0  N o b ile  fo r  re pa irs , an d  th e  re s t o f  th e  
B re a t r t d  t0  be tra n s h ip p e d  a n d  fo rw a rd e d  to  

t  B r i ta in  b y  th e  s tea m sh ip  B a ro n  D a lm eny.

The question o f the effect o f the deviation o r 
diversion was a t once raised. Tate and Ly le  had 
un paym ent o f the price become endorsees o f the 
hd . ,° r lading. They had no in te rest in  goods 
which d id  no t arrive, as paym ent was on ly due 
fo r a rrived goods. N e ither d id  the deviation, i f  
any, before ge tting  to  Macoris affect the Macoris 
sffipm ent B u t Tate and Lyle , as endorsees o f 
the Casilda and Santiago b ills  o f lading, and th e ir 
underw riters were concerned w ith  any cla im  fo r 
general average con tribu tion  or fo r fre ig h t due 
in  respect o f those shipments. The shipowners 
required a general average bond before de livering 
the cargo under the b ills  o f lading, and the endorsees 
signed the ord inary L lo yd ’s average bond which 
in  consideration o f de live ry by the ship, requires 
the owners tak ing  de live ry to  deposit in  jo in t 
names funds to  cover the proper proportion  o f 
any salvage and (or) general average charges which 
may In1 chargeable on the goods delivered “  pro
vided always the deposit shall be treated as pay
ments made w ith ou t prejudice and w ith o u t 
ad m itting  lia b ility  in  respect o f the alleged charges ”  
The endorsees now claim  th a t they were no t liab le  
to r any such charges because before the losses 
alleged to  give rise to  general average con tribu tion  
were incurred there had been a devia tion from  
the contract voyage, whether under charter o r b ill 
o t lading, the resu lt o f w hich was to  cancel any 
pro tection the shipowners claim ed to  have under 
any exceptions in  the charter or b ill o f lading and 
to  leave the shipowners in  the position o f no longer 
having any enforceable contract w ith  the endorsees. 
The p la in tiffs , therefore, ask th a t the deposit 
under the average bond should be returned to  
them  ; the shipowners rep ly th a t they are s till 
en titled  to  i t  in  spite o f the deviation or diversion 
and they counterclaim  fo r general average con
trib u tio n  and fre ig h t. As to  fre ig h t, the endorsees 
have paid in to  court the fre ig h t on the arrived 
po rtion  o f the Macoris shipm ent, which is no t 
affected by the deviation, and dispute lia b ility  
to r the fre ig h t on the arrived po rtion  o f the Casilda 
and Santiago shipments.

The learned judge has relieved the shipowners 
from  lia b ility  fo r any deviation on a ground which 
I  have great d iffic u lty  in  fo llow ing. He said • 

Now the whole question, o r the m ain question 
in  th is  case, as i t  seems to  me, is th a t which has 
been debated, and very acutely debated, by the 
respective counsel ; does th a t mean th a t the obliga
tio n  o f the shipowners as to  the voyage is to  perform  
such a voyage as they in  London got orders to  
perform , or does i t  mean th a t they are to  perform  
such a voyage as the ship, th a t is to  say, those 
having con tro l over the movements o f the ship 
got orders to  perform  ? Counsel fo r the p la in tiffs  
contends th a t the form er is the proper construction 
and counsel fo r the defendants contends th a t the 
la tte r is the proper construction. I  have no doubt 
th a t the contention o f the defendants is the rig h t 
anf '  , M  ̂ understand th is , and I  am no t sure th a t 
1 do, the learned judge means th a t F a rr and Co., the 
charterers who had to  give orders fo r the ports o f 
loading, gave no effective orders i f  they on ly gave 
them  to  the chartering brokers as agents o f the 
shipowners, or, indeed, i f  they on ly gave them  to  the 
shipowners in  London. They, the charterers, m ust 
give orders which reach the ship. I f  the orders do 
no t reach the ship, though sent by someone who 
purports to  act on behalf o f the shipowners, the loss 
is on the charterers ; they have not given an order 
so th a t the shipowners are bound to  execute it ,  and 
therefore, w hat happens on the deviation is no t a 
breach o f any contract. The learned judge 
recognises th a t i f  the orders do not reach the ship



496 ASPINALL’S MARITIME LAW CASES.

C t . o f  A p p . ]  T a t e  a n d  L y l e  L i m . v . H a i n  S t e a m s h i p  C o .___________ [C t . o f  A p p .

o w in g  to  th e  fa u l t  o f  th e  sh ipow ners , o r  som eone 
fo r  w h o m  th e y  are  respons ib le , i t  is  n o t open to  th e  
sh ipo w ne rs  to  say t h a t  th e  sh ip  ( i.e ., th e  m a s te r) 
d id  n o t rece ive  th e  o rd e r, a n d , th e re fo re , “  I  am  
excused i f  th e  o rd e r I  g o t f ro m  th e  c h a rte re r is  n o t 
c a rr ie d  o u t.”  W ith  respect t o  th e  lea rned  ju d g e ,
I  do  n o t  agree w i th  th is ,  w h ic h  is, in  m y  experience, 
a  q u ite  n o v e l p o in t  ; I  a m  n o t  c e r ta in  th a t  I  even 
u n d e rs ta n d  i t .  A ssum e th e  ch a rte re r, a  sing le  
pe rson , c o n tra c ts  to  p ro v id e  a cargo a t  a p o r t  w h ic h  
he  is  to  o rd e r a n d  says to  th e  sh ip o w n e r w ith in  a 
reasonab le  t im e  : “  I  o rd e r p o r t  A  ”  ; w h a t  m o re  
has th e  c h a rte re r t o  do  ? I t  is  n o t  h is  business to  
fo rw a rd  th a t  o rd e r to  th e  sh ip , o r  see t h a t  th e  sh ip  
executes i t .  T h e  sh ip o w n e r has to  do  w h a t he  is  
o rd e re d  to  do , w h ic h  he has c o n tra c te d  to  do . I f  
h e  em p lo ys  a n  a g en t to  pass on  th e  o rd e r to  th e  sh ip , 
a n d  th e  a g en t fa ils  to  d o  so, th e  sh ip o w n e r has no 
excuse fo r  n o t  d o in g  w h a t he  has c o n tra c te d  to  do, 
“  p roceed to  a  p o r t  as o rd e re d .”  I t  appears to  
h a ve  been a rgued  th a t  in  g iv in g  th e  o rd e r to  p ro 
ceed to  th e  N e w  Y o r k  b ra n c h  o f  th e  sh ipow ners  
c h a rte r in g  b ro k e r, th e  c h a rte re r d id  n o t e ffe c tiv e ly  
g iv e  a n y  o rd e r. I  do  n o t  u n d e rs ta n d  th is . 
“  A r ro w  ”  accep ted  th e  o rd e r a n d  p u rp o r te d  to  a c t 
o n  i t ,  a n d  th e  sh ipo w ners  accep ted  “  A r ro w  ”  as 
th e ir  a g en t. I f  I  u n d e rs ta n d  th e  le a rn e d  ju d g e , 
i f  F a rrs  h a d  g iv e n  th e  o rd e r fo r  th e  t h i r d  p o r t  to  
th e  sh ipo w ne rs  in  L o n d o n  in  t im e  fo r  th e  sh ipow ners  
to  c o m m u n ica te  b y  te le g ra p h  a n d  b y  le t te r  w i th  
th e  c a p ta in , a n d  th e  w ire  a n d  th e  le t te r  h a d  b o th  
gone a s tra y  in  tra n sm iss io n , th e  r is k , in  th e  ju d g e  s 
o p in io n , w o u ld  ha ve  been th e  c h a rte re r s.

I t  seems, h o w e ve r, t o  m e th e re  w as in  th is  case 
d e fa u lt  o r  ne g lec t on  th e  p a r t  o f  th e  sh ipo w ners  
agents. A s  to  “ A r ro w ,”  whom th e  sh ipo w ners  
a cce p t as th e ir  a g en t, “  A r ro w  ”  d id  n o t  fo llo w  th e  
u su a l course o f  re p e a tin g  a n d  c o n firm in g  in  h is  
le t te r  o f  th e  1 8 th  J u ly ,  h is  cab le  o f  th e  1 7 th  J u ly ,  
o rd e r in g  San P e d ro  de M a co ris  as th e  t h i r d  p o r t .  
I f  he  h a d  done so th is  d e v ia t io n  w o u ld  n e ve r ha ve  
ta k e n  p lace . B u t ,  a n d  I  re g a rd  th is  as v i ta l ,  
“  A r ro w  ”  n e ve r sen t a n y  in s tru c t io n s  as to  th e  
th i r d  p o r t  t o  th e  s h ip ’ s a g e n t a t  S an tia go , w h o , i t  is 
tru e , h a d  th e  c h a rte r , b u t  n o t  th e  n o m in a tio n  o f  
th e  D o m in g a n  p o r t  w h ic h  w as to  be th e  t h i r d  p o r t .  
A s  to  th e  m a s te r, he  h a d  th e  c h a rte r  a t  S an tia go , 
b u t  e ith e r d id  n o t  re a d  i t  o r  d id  n o t u n d e rs ta n d  i t ,  
a n d  to o k  n o  steps to  a sce rta in  w h a t w as th e  th i r d  
p o r t .  A s  to  W e tm o re  a n d  B u c h e r, w h o , th o u g h  
n o m in a te d  b y  th e  ch a rte re rs , w ere  e m p lo ye d  b y  th e  
sh ip , a n d  w h o  h a d  th e  c h a rte r , I  c a n n o t t h in k  th e y  
a c te d  re a so n a b ly  in  d is p a tc h in g  th e  sh ip  to  E n g la n d  
w i th  an  in c o m p le te  cargo, in  th e  absence o f  in s tru c 
t io n s , a n d  w ith o u t  in q u ir in g  w h a t  w as th e  p o s it io n  
as to  th e  t h i r d  p o r t  a n d  th e  re s t o f  th e  cargo. 
Som e a t te m p t w as m ade to  ju s t i f y  th e  a c tio n  a t  
S a n tia go  b y  sa y in g  th a t  th e  cha rte re rs  m u s t ha ve  
k n o w n  o f  th e  e r ro r  w hen  th e ir  agents, W e tm o re  
a n d  B u c h e r, o rd e re d  th e  sh ip  to  M a co ris  a n d  th e y  
s u p p lie d  cargo  th e re , a n d  th is  m u s t be ta k e n  to  be 
a  w a iv e r  o f  th e  d e v ia t io n , i f  a n y , w h ic h  b in d s  th e  
endorsees o f  th e  b i l l  o f  la d in g . T h is  a rg u m e n t 
w as, h o w e ve r, c o n c lu s iv e ly  n e g a tiv e d  in  th e  
w e ll-k n o w n  case o f  Leduc  v .  W a rd  (1888, 6 A sp. 
M a r. L a w  Cas. 2 9 0 ; 58 L .  T .  R e p . 908 ;
20  Q  B  D iv .  475). T h e  p la in t i f f  w as th e
endorsee o f  a b i l l  o f  la d in g  fo r  goods sh ip p e d  a t  
F iu m e  in  a vessel b o u n d  t o  D u n k ir k  w i th  l ib e r ty  
to  c a ll a t  a n y  p o rts  in  a n y  o rd e r. T h e  sh ip p e r 
k n e w  th a t  th e  vessel w as g o in g  to  D u n k ir k  v ia  
G lasgow , a  q u ite  u n u s u a l ro u te . T h e  vessel w as 
lo s t  o f f  G lasgow . I t  w as h e ld  t h a t  th e  endorsee 
w as n o t a ffe c te d  b y  th e  kno w le d g e  o f  th e  sh ipp e r. 
T h e  endo rse m en t o n ly  passed th e  c o n tra c t  con 
ta in e d  in  th e  b i l l  o f  la d in g , n o t  th e  kno w le d g e  o f

th e  sh ip p e r as to  a n y  c o n tra ry  in te n t io n  o f  th e  
sh ipo w ne r.

A s  to  a n y  l ib e r ty  o b ta in e d  b y  th e  d e v ia t io n  clause, 
“  t o  c a ll a t  a n y  p o rts  in  a n y  o rd e r w h e th e r in  o r  
o u t  o f  th e  ro u te ,”  i t  is  n o w  w e ll s e tt le d  b y  
G lyn n  v .  M argetson and  Co. (7  A sp . M a r. L a w  
Cas. 3 6 6 ; 69 L .  T . R e p . 1 ;  (1893) A . C. 351) 
a n d  th e  cases fo llo w in g  i t  u p  to  Stag L in e  L im ite d  
v .  Foscolo M a n g o  and  Co. (ante, p . 2 6 6 ; 146 
L .  T .  R e p . 305 ; (1932) A . C. 328), th a t  th e  genera l 
w o rd s  m u s t be l im ite d  b y  th e  purposes o f  th e  con
t r a c t ,  a n d  t h a t  w h e n  th e  Tregenna  w e n t o f f  fro m  
S a n tia go  to  Q ueenstow n in s te a d  o f  p roceed ing  to  a 
San D o m in g a n  p o r t ,  h e r d e v ia t io n  w as n o t p ro te c te d  
b y  h e r tu r n in g  o ff  b y  an  u n u s u a l ro u te  to  M acoris . 
S im ila r ly  in  re g a rd  to  th e  e ffe c t o f  in c o rp o ra tin g  
th e  clauses o f  th e  c h a rte r  in to  th e  b i l l  o f  la d in g , a 
series o f  w e ll-k n o w n  cases ha ve  es ta b lished  th a t  
th is  in c o rp o ra tio n  o f  “ te rm s  a n d  c o n d it io n s ”  is- 
l im ite d  to  te rm s  a n d  c o n d it io n s  to  be p e rfo rm e d  b y  
th e  consignee.

U n less i t  is  possib le  to  excuse th e  265 m ile  
d e v ia t io n , i t  seems to  m e th e  sh ipow ners  ca n n o t 
c la im  th e  p ro te c t io n  o f  a n y  e xce p tio n  in  th e  co n tra c t 
o r  c la im  genera l average c o n tr ib u t io n  fo r  sacrifices 
in c u rre d  in  c a r ry in g  o u t  th e  jo in t  a d ve n tu re , 
because th e  jo in t  a d v e n tu re  has been abandoned 
b y  d o in g  so m e th in g  w h ic h  is  in c o n s is te n t w i th  th e  
c o n tra c t u n d e r w h ic h  th e  a d v e n tu re  is  c a rr ie d  on- 
I  u n d e rs to o d  counsel fo r  th e  sh ip  to  a d m it  th a t  
i f  th e  loss h a d  occu rred  w h ile  th e  Tregenna  w as on  
th e  d e v ia t io n  in  th e  n e ig h b o u rh o o d  o f  In a g u a  
Is la n d , he w o u ld  ha ve  h a d  no  answ er, b u t  to  
suggest t h a t  w hen  he g o t b a c k  to  h is  cha rte re  
ro u te  a t  San P e d ro  he w as n o t lia b le  fo r  a loss 
in c u rre d  b y  som e cause n o t  connected  w i th  th e  
d e v ia tio n . I n  m y  o p in io n  th e  dec is ion  o f  th is  
c o u r t in  T h orley  v .  O rch is  S team ship Com pany 
(10 A sp . M a r L a w  Cas. 4 3 1 ; 96 L .  A-
R e p . 488 ; (1907) 1 K .  B . 660) ne ga tives  th is  
c o n te n tio n  un less th e  sh ip o w n e r can  p rove  
t h a t  i f  he  h a d  n o t  d e v ia te d  th e  same loss w ou ld  
h a ve  ha ppened. I  agree w i th  R oche , J . th a t  
“  o f  course, i t  is  q u ite  im po ss ib le  fo r  anyone  to- 
p ro v e  t h a t  i t  w o u ld  ha ve  ha ppened a t  t h a t  tu n e  
a n d  d a te  ”  (o r a t  a n y  t im e )  “  i f  th e re  ha d  n o t been 
such change o f  vo ya g e .”  T h e  t im e  o f  d a y  o r  tid e  
m ig h t  ha ve  been d if fe re n t a n d  th e  sh ip  m ig  
n e ve r ha ve  s tru c k  as she d id .

I  ha ve  n o t th o u g h t i t  necessary to  go th ro u g h  tn  
num erous cases w h ic h  ha ve  f i r m ly  established 
th e  la w  as to  th e  e ffec t o f  d e v ia tio n  unjustified, 
w h ic h  is t h a t  i t  d e p rives  th e  sh ipo w ne r o f  tn  
p ro te c t io n  o r  b e n e fit o f  th e  c o n tra c t w h ic h  he 
d e p a rte d  fro m . T h e re  is  n o th in g  p e c u lia r ly  n a u tica  
in  such a la w . I f  A .  u n d e rta ke s  p ro te c t io n  >>> 
exce p tions  b y  s torage in  w arehouse X . ,  b u t  w itn o  
ju s t if ic a t io n  w arehouses th e  goods in  w arehouse •> 
h e  is  n o t  e n t it le d  to  th e  p ro te c t io n  he  w o u ld  ha 
h a d  i f  he h a d  w arehoused th e m  in  X .  : (L il le y  ■ 
D oubleday, 1881, 44 L .  T . R e p . 814 ; 7 Q- 
D iv .  510). , , an

I n  th is  case I  a m  o f  o p in io n  th a t  th e re  was 
u n ju s t if ie d  d e v ia t io n , a n d  t h a t  th e  sh ipow n 
w e re  n o t  e n t it le d  to  c la im  p ro te c t io n  fro m  ‘  
e xce p tions  in  th e  o r ig in a l c o n tra c t,  o r  i ts  hen ^ 
in  c la im in g  a genera l average c o n tr ib u t io n . *  
p la in t i f fs ,  th e re fo re , succeed in  e s ta b lish in g  th a t  « A  
are  u n d e r n o  l ia b i l i t y  u n d e r th e  genera l ave 
b o n d , a n d  th e ir  d e p o s it m u s t be re tu rn e d  to  tn e i ^

I t  is, h o w e ve r, a rgued  t h a t  th o u g h  th e re  ^  
d e v ia t io n  fro m  th e  voya ge  na m e d  in  th e  Dm ^  
la d in g , th e  endorsee u n d e r th e  b i l l  o f  lad in g  , 
w h o m  th e  p ro p e r ty  passes m a y  be lia b le  fo r, gen d 
ave rage c o n tr ib u t io n  because u n d e r L lo y d  s 
he has “  agreed w i th  th e  o w n e r o f  th e  sh ip  to  V
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to  th e  o w n e r th e  p ro p e r p ro p o r t io n -o f  salvage and  
genera l average o r  p a r t ic u la r , o r o th e r  charges 
chargeab le  u p o n  h is  con s ig nm e n t, o r  t o  w h ic h  th e  
sh ippers o r  ow ners o f  such cons ignm ents  m a y  be 
lia b le  to  c o n tr ib u te .”  T h is  ag reem ent has been 
m ade u n d e r co m p u ls io n  t o  o b ta in  th e  release o f  th e ir  
goods, a n d  is s ta te d  to  be “  m ade w ith o u t  p re ju d ic e  
and  w ith o u t  a d m it t in g  l ia b i l i t y  fo r  such charges 
and  as th o u g h  th e  de p o s it h a d  been m ade fo r  th e  
Purpose o n ly  o f  o b ta in in g  d e liv e ry  o f  such goods.”  
T h e  lega l a n d  business p o s it io n  seems to  be as 
fo llo w s  : I f  th e re  h a d  been no  d e v ia t io n , a n d  th e  
d e p o s ito r s ig n in g  th e  L lo y d ’s b o n d  h a d  been ow ne r 
o f  th e  goods a t  th e  t im e  o f  th e  s tra n d in g  w h ic h  
occasioned th e  genera l average sacrifices an d  e x 
p e n d itu re  in  qu e s tio n  th e  d e p o s ito r w o u ld  have 
sued h is  u n d e rw r ite r  fo r  a loss b y  p e r ils  o f  th e  sea. 
f f  he h a d  m ade sacrifices he w o u ld  h a ve  sued th e  
u n d e rw r ite r  fo r  th e  w ho le  o f  th e  sacrifice , n o t fo r  
h is  average c o n tr ib u t io n  in  respect o f  i t  : (D ickenson  
v - Ja rd in e ,  1868, 3 M a r. L a w  Cas. (O .S .) 1 2 6 ; 
18 L .  T . R ep . 717 ; L .  R e p . 3 C. P . 639). I f  h is  
loss was e x p e n d itu re  he  w o u ld  sue, n o t fo r  th e  
w ho le  e x p e n d itu re , b u t  fo r  h is  average c o n tr ib u t io n  
to  i t : (T he  M a ry  Thom as, 7  A sp . M a r. L a w  Cas, 495 ; 
71 L .  T . R ep . 104 ; (1894) P . 108). B u t  in  each 
case he w o u ld  sue as fo r  a loss b y  p e rils  o f  th e  sea. 
T h e  u n d e rw r ite r , h a v in g  p a id , w o u ld  th e n  sue in  
th e  nam e o f  th e  cargo o w n e r th e  o th e r  cargo 
ow ners o r  th e  sh ip o w n e r fo r  th e ir  share o f  genera l 
average c o n tr ib u t io n , o r  m ig h t sue th e  sh ipo w ne r 
>n th e  nam e o f  th e  cargo o w n e r fo r  b reach  o f  th e  
c o n tra c t o f  a ffre ig h tm e n t, i f  th e  sh ip o w n e r was n o t 
P ro te c ted  b y  excep tions. N o w  assume a d e v ia tio n  
before o r  a t  th e  t im e  o f  th e  loss b y  p e rils  o f  th e  sea. 
Ih ie  e ffe c t w o u ld  be t h a t  th e  u n d e rw r ite r  was 
re lie ve d  fro m  h is  l ia b i l i t y .  H e  h a d  n o t in su re d  
he d e v ia te d  voyage . So also th e  cargo  ow ne r 

cou ld  sue th e  sh ip o w n e r fo r  th e  loss b y  p e rils  o f  
he sea, because th e  b i l l  o f  la d in g  c o n tra c t h a d  

l  * T  d e s troye d  b y  th e  d e v ia tio n , a n d  th e  sh ipo w ne r 
bad  no  e xce p tio n  o f  “  p e rils  o f  th e  sea ”  to  p ro te c t 
m m . I t  w o u ld  also fo llo w  th a t  n e ith e r  th e  s h ip 
ow ne r n o r  o th e r  cargo  ow ners  c o u ld  sue th a t  cargo 
ow ner, fo r  th e y  w ere n o t p a rtie s  b y  ag reem ent to  
t , le  a d v e n tu re  a f te r  th e  d e v ia tio n . T h e  basis o f  
genera l average c o n tr ib u t io n , th e  “  com m on a d 
v e n tu re ,”  h a d  been d e s tro ye d  b y  th e  d e v ia tio n , 
b-ach cargo o w n e r co u ld  s t i l l  sue th e  sh ipo w ne r, 
because th e  exce p tions  p ro te c t in g  h im  h a d  d is 
appeared. T h e  b i l l  o f  la d in g  endorsee w o u ld  n o t 

c a ffe c te d  b y  a n y  kn o w le dge  o f  h is  endorse r o f  
'-be d e v ia t io n , fo r  th e  B ills  o f  L a d in g  A c t ,  1855, o n ly  
Passed th e  c o n tra c t c o n ta in e d  in  th e  b i l l  o f  la d in g , 
b o t th e  kn o w le dge  o f  th e  s h ip p e r a b o u t th e  

b p m e n t : (Leduc  v . W ard , sup.).
F o r  these  reasons I  t h in k  th e  endorsees, w ho  

o n ly  m ade a p a y m e n t u n d e r co m p u ls io n  to  
b ta in  th e ir  goods, w ith o u t  p re ju d ic e  to  d is p u tin g  
le ir  l ia b il it ie s ,  in c u r  n o  l ia b i l i t y .  I t  is n o t a 

lU estion  o f  “  l ie n ,”  fo r  th e  sh ipo w ne r w h o  ca n n o t 
an ie  an  a m o u n t fo r  w h ic h  th e  lie n  is  c la im e d , o r  

M ve in fo rm a t io n  to  enable  th e  c o n tr ib u t io n  to  be 
a icu la te d , can ha ve  no lie n . F u r th e r ,  a l l  p ro - 

a v 10nS *n b i l l  o f  la d in g  o r  c h a rte r  a b o u t genera l 
erage o r  lie n  ha ve  been de s troye d  b y  th e  d e v ia - 
b. I  a m  n o t aw are  o f  a n y  case w here  a  cargo 

on I»e r bas been h e ld  lia b le  fo r  genera l average 
T, b tribution a fte r  an u n ju s t if ia b le  d e v ia tio n , 
j  01b in g  as I  do w i th  G reer, L .J .  th a t  th e re  was 
is Fe sucb  a d e v ia tio n , I  am  o f  o p in io n  th a t  th e re  
f 'L in t ' f f  a im  urlc*e r t *le  L lo y d ’s b o n d  a g a ins t th e

on tv fre  re m ains th e  q u es tion  o f  fre ig h t. F re ig h t 
and* j  ^ .a co ris  cargo is  c la im e d  b y  c o u n te rc la im , 

a d m it te d  an d  p a id  in to  c o u rt, in  th e  defence 
V o l . X V I I I . ,  N .S .

t o  th e  c o u n te rc la im . F re ig h t on  th e  C uban cargo  
stands in  th is  p o s it io n . T h e  fre ig h t o n  ca rgo  
a r r iv e d  u n d e r th e  o r ig in a l b i l l  o f  la d in g  is  18341., 
b u t  16841. h a d  been p a id  in  advance  in  N e w  Y o rk  ; 
th e  ba lance, 1551. Is .  8d., is  c la im e d  b y  th e  s h ip 
ow ners, n o t  u n d e r a n y  c o n tra c t w i th  th e  B a ro n  
D alm eny, in  w h ic h  i t  w as tra n s h ip p e d , b u t  u n d e r 
th e  o r ig in a l c o n tra c t. T h e re  m ig h t  be c irc u m 
stances w h ic h  w o u ld  re n d e r th e  p la in t i f fs  lia b le  
fo r  th e  B a ro n  D a lm e ny , as i f  th e y  h a d  requested  
th e  cargo to  be tra n s h ip p e d , b u t  th e re  is no  ev idence 
o f  th a t  so rt. T h e  sh ipow ners  c la im e d  to  tra n s h ip  
th e  cargo as o f  r ig h t  to  ea rn  th e ir  o r ig in a l c o n tra c t 
fre ig h t.  B u t  th e y  h a d  abandoned  th e  p ro te c t io n  
o f  t h a t  c o n tra c t,  and  I  do  n o t see h o w  th e y  can 
c la im  fre ig h t as p ro v id e d  b y  i t .  T h e y  a p p lie d  to  
am end  b y  c la im in g  u n d e r a  quan tu m  m e ru it, b u t  
I  do  n o t t h in k  th a t  w o u ld  h e lp  th e m  : (1 ) W e  have 
no ev idence as to  th e  ra te  o f  th e  fre ig h t m a rk e t, an d  
(2 ) th e  fa c t  t h a t  a  v o lu n te e r w ith o u t  a u th o r ity  
renders  services to  a n o th e r m a n ’s p ro p e r ty  does 
n o t g iv e  h im  a r ig h t  t o  re m u n e ra tio n , o r  t o  keep 
th e  p ro p e r ty  un less he ge ts re m u n e ra tio n . T h e re  
is  no  a u th o r it y  on  th e  qu e s tio n  ; b u t  as a  m a tte r  
o f  log ic , I  t h in k  th e  c la im  fo r  fre ig h t fa ils .

T h e  ju d g m e n t b e lo w  m u s t be se t aside and  
ju d g m e n t e n te re d  fo r  th e  p la in t i f fs  fo r  a d e c la ra tio n  
th a t  th e  Tregenna  d e v ia te d  and  th a t  th e  p la in t i f fs  
w ere ne ve r lia b le  to  c o n tr ib u te  95001., o r  a n y  p a r t  
th e re o f, a n d  fo r  th e  re tu rn  o f  th e  95001. depos ited  
w i th  th e  tru s tees , a n d  on  th e  co u n te rc la im , exce p t 
as to  th e  m o ney  p a id  in to  c o u rt.

Greer, LJ.— I ha ve  h a d  th e  o p p o r tu n ity  o f  
re a d in g  th e  ju d g m e n t o f  S c ru tto n , L .J . ,  w i th  th e  
re s u lt th a t  u n fo r tu n a te ly ,  th o u g h  I  agree w i th  a  
v e ry  la rg e  p a r t  o f  i t ,  I  do  n o t agree w i th  th e  re su lt 
w h ic h  he th in k s  necessarily  fo llo w s  fro m  th e  fa c ts  
he has s ta te d , an d  I  so d isagree fo r  th e  fo llo w in g  
reasons :

T h is  is  an  appea l fro m  th e  ju d g m e n t o f  R oche , J .  
in  fa v o u r  o f  th e  de fendan ts , th e  H a in  S team sh ip  
C om p any  L im ite d ,  in  an a c tio n  in  w h ic h  th e  
p la in t i f fs  w ere  a lle g in g  th a t  th e y  w ere n o t lia b le  
to  c o n tr ib u te  to  th e  sacrifices and  genera l average 
expenses in c u rre d  b y  th e  d e fend an ts ’ s te a m sh ip  
Tregenna, a n d  th e  de fendan ts  a lleged th a t  th e  
p la in t i f fs  w ere lia b le  to  c o n tr ib u te  th e  sum  o f  
82691. 14s. 9(1. o u t o f  th e  s e c u r ity  p ro v id e d  b y  
th e m  u n d e r a L lo y d ’s genera l average b o n d  w h ic h  
th e y  signed, a n d  w ere a lso b o u n d  to  p a y  th e  
de fendan ts  th e  sum  o f  19551. 4s. 5d. fo r  f re ig h t in  
respect o f  goods o f  w h ic h  th e y  to o k  d e liv e ry  u n d e r 
b il ls  o f  la d in g .

T h e  fa c ts  are som ew ha t co m p lica te d , b u t  th e  
events  w h ic h  gave rise  to  th e  genera l ave rage 
sacrifices and expenses a n d  w h ic h  d e te rm in e  
w h e th e r th e  de fendan ts  are e n t it le d  to  th e  fre ig h t 
th a t  th e y  c la im  ha ve  been f u l ly  s ta te d  in  th e  
ju d g m e n t o f  S c ru tto n , L .J .  I  need n o t re s ta te  
th e m , b u t  in  o rd e r to  ju s t i f y  th e  v ie w  I  ta k e  o f  th e  
questions in v o lv e d  in  th e  appea l, I  t h in k  i t  necessary 
to  re fe r in  some d e ta il to  th e  docum en ts  a n d  t o  
some o f  th e  ev idence. I  m a y  say a t  once th a t  
I  agree w i th  S c ru tto n , L .J .  th a t  Messrs. S im pson, 
Spence, and  Y o u n g  w ere agents o f  th e  s tea m sh ip  
co m p a n y  to  rece ive  th e  o rders  as to  th e  p o rts  a t  
w h ic h  th e  s tea m sh ip  Tregenna  was to  lo a d  u n d e r 
h e r ch a rte r . Q u ite  c le a r ly  th e y  d id  n o t  re ga rd  
them se lves as fu n c t i  o ffic io  w hen  th e y  h a d  fix e d  
u p  th e  ch a rte r . T h e  c h a rte r  w as in e ffe c tiv e  u n t i l  
o rders  h a d  been g iv e n  b y  the  cha rte re rs  to  th e  
sh ipow ners  o r  th e ir  rep rese n ta tive s , n a m in g  th e  
p o rts  o f  lo a d in g , an d  I  t h in k  th e  c h a rte r in g  b roke rs  
re p re se n tin g  th e  sh ipow ners  in  N e w  Y o r k  w ere 
agents o f  th e  ow ners to  co m p le te  th e  f ix in g  o f  th e

sss
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vessel b y  re ce iv in g  n o tic e  o f  th e  p o rts  o f  lo a d in g , 
a n d  w hen  th e y  re ce ived  such n o tice  th e  sh ipow ners  
w e re  b o u n d  to  go  to  th e  lo a d in g  p o rts  so nam ed, 
a n d  th e y  w ere n o t excused fro m  send ing  th e  sh ip  
t o  San P ed ro  de M a co ris  because th e  a t te m p t o f  
M essrs. S im pson , Spence, and  Y o u n g  to  com 
m u n ic a te  th e  o rde rs  to  th e  c a p ta in  fa ile d  th ro u g h  
th e  negligence o f  a  casual messenger se lected b y  
th e  C uban p o s tm aste r. I  n o tice  th a t  in  p a r. 3 o f  
th e  a f f id a v it  o f  M r . R ead d ie , w h o  w as lo o k in g  a fte r  
th e  business fo r  h is  em p loye rs , Messrs. S im pson, 
Spence, a n d  Y o u n g , i t  is  s ta te d  th a t  th e  a u th o r it y  
o f  t h a t  f i rm  w as l im ite d  b y  th e  in s tru c t io n s  con
ta in e d  in  te le g ram s re ce ived  fro m  th e ir  L o n d o n  
house. T h is  m eans th a t  th e y  h a d  th e  a u th o r it y  o f  
th e  sh ipow ners  t o  c a r ry  o u t  th e  in s tru c t io n s  w h ic h  
th e y  rece ived  fro m  th e ir  o w n  L o n d o n  house. O n 
th e  1 6 th  J u ly ,  1930, th e ir  L o n d o n  house cab le d  : 
“  W e  c o n firm  c h a rte r  te le g ra p h  nam e o f  cha rte re rs  
please con ve y  orders  to  c a p ta in  care Lasce lles 
K in g s to n  a n d  u s .”  T h is , I  t h in k ,  is  a c le a r adm iss ion  
th a t  i t  w as p a r t  o f  th e ir  e m p lo y m e n t to  rece ive  th e  
o rde rs  o f  th e  ch a rte re rs  as to  th e  p o rts  o f  lo a d in g  
a n d  to  co n ve y  th e m  to  th e  c a p ta in . I f  th e re  w ere 
a n y  d o u b t a b o u t th is ,  such d o u b t w o u ld  be e n tire ly  
re m oved  b y  th e ir  re p ly  to  th e  d e fe n d a n ts ’ le t te r  
o f  th e  1 3 th  S ep t., 1930, w h ic h  is  d a te d  th e  3 0 th  
S e p t., 1930. T h e y  d id  n o t d isp u te  th a t  i t  was th e ir  
d u ty  to  rece ive th e  o rders  f ro m  th e  ch a rte re rs  and  
pass th e m  on  to  th e  ca p ta in , th e ir  c o n te n tio n  be ing  
th a t  th e y  w ere n o t  respons ib le  fo r  th e  a lleged 
d e v ia t io n  because th e y  d id  n o t o rd e r i t .  I  have  
a c c o rd in g ly  no  h e s ita tio n  in  agree ing  w i th  th e  v ie w  
o f  S c ru tto n , L .J .  t h a t  w hen  th e  vessel sa iled  a w a y  
fro m  S an tia go  de C uba w ith  th e  in te n t io n  o f  go ing  
d ire c t  to  Q ueenstow n she w as d e v ia t in g  fro m  th e  
c h a r te r -p a r ty  voyage  ; t h a t  w hen  she tu rn e d  b a ck  
to  go to  San P e d ro  de M a co ris  she was a lso d e v ia tin g  
fro m  th e  c h a r te r -p a r ty  voya ge , a n d  t h a t  in  one o r 
b o th  o f  these cases she was d e v ia t in g  fro m  th e  
b i l l  o f  la d in g  voyage . T h e re  w as, th e re fo re , a  d e v ia 
t io n  u n t i l  th e  vessel a r r iv e d  a t  San P ed ro  de M acoris . 
I f  she ha d  th e re  load ed  a n d  a fte rw a rd s  sa iled  aw ay  
fo r  Q ueenstow n w ith o u t  th e  kn o w le dge  a n d  consent 
o f  th e  ch a rte re rs , w h o  w ere  a t  th a t  t im e , I  th in k ,  
ho lde rs  o f  th e  C asilda  a n d  S an tia go  b il ls  o f  la d in g , 
th e re  can be l i t t l e  d o u b t t h a t  th e  sh ipow ners  w o u ld  
n o t  ha ve  been e n t it le d  to  c la im  a g a in s t th e  sugar 
sh ip p e d  a t  C as ilda  a n d  S a n tia go  (w h ic h  fo r  con 
ven ience I  s h a ll h e re a fte r re fe r to  as th e  C uban 
su g a r), fo r  c o n tr ib u t io n  fo r  genera l average sacrifices 
o r  expenses. B u t  one q u e s tio n  fo r  dec is ion  in  th is  
case is  w h e th e r, h a v in g  re g a rd  to  th e  co n d u c t o f  th e  
c h a rte re rs  in  c o m p le tin g  th e  lo a d in g  o f  th e  vessel 
u n d e r th e  c h a r te r -p a r ty  a t  San P ed ro  de M acoris , 
so as to  f u l f i l  th e ir  s u b -ch a rte r, th e y  w ere n o t 
th e re b y  a ff irm in g  th e  c o n tra c t  o f  ca rria g e  o f  th e  
w h o le  o f  th e  cargo  fro m  San P e d ro  de M a co ris  to  
th e  u lt im a te  p o r t  o f  d ischarge .

T h e  sh ipo w ners ’ c la im  depends u p o n  th e  c o n tra c t 
c o n ta in e d  in  th e  L lo y d ’s average bo nd , d a te d  th e  
1 3 th  O c t., 1930. B y  t h a t  b o n d  Messrs. T a te  and  
L y le  agreed in  co n s id e ra tio n  o f  th e  d e liv e ry  o f  th e  
goods to  “  p a y  to  th e  o w n e r o f  th e  sa id  sh ip  th e  
p ro p e r and  re spec tive  p ro p o r t io n  o f  a n y  . . .
genera l average . . . charges . . .  t o  w h ic h  
th e  sh ippers o r ow ners o f  such cons ignm ents  m a y  
be lia b le  to  c o n tr ib u te  in  respect o f  such dam age 
loss sacrifice  o r  e x p e n d itu re .”  I t  w i l l  be observed 
th a t  th e  p ro m ise  to  p a y  is  a  p ro m ise  to  p a y  w h a t 
is  cha rgeab le  u p o n  th e  goods m e n tio n e d  in  th e  
schedule , t h a t  is  t o  say, 19,332 bags o f  C uban 
sug a r, an d  18,541 bags o f  San D o m in g o  sugar to  
w h ic h  th e  sh ippers  o r  ow ne rs  o f  such  cons ignm ents  
m ig h t be lia b le  to  c o n tr ib u te . T h is  seems to  m e to  
m e an  th a t  i f  th e  sh ipo w ne rs  w ere e n t it le d  to  c la im

c o n tr ib u t io n  fro m  th e  sh ippers  o r  f ro m  th e  ow ners 
o f  th e  goods a t  th e  t im e  th e  sacrifices w ere  m ade 
a n d  th e  expenses in c u rre d , an d  h a d  a lie n  u p o n  th e  
goods fo r  th e  p a y m e n t o f  th e  a m o u n t due fo r  such 
sacrifices a n d  expenses, th e y  w ere  e n t it le d  to  
w ith h o ld  d e liv e ry  u n t i l  th e y  w ere p a id , a n d  the re  
w as, th e re fo re , a  good c o n s id e ra tio n  fo r  th e  re ce ive r’s 
p ro m ise  to  p a y  even th o u g h  th e  re ce ive r was n o t 
th e  o w n e r a t  th e  d a te  w hen  th e  lie n  o n  th e  goods 
a tta ch e d . I  ha ve  com e to  th e  co n c lu s ion  th a t  th e  
C uba n  sug ar w as be in g  c a rr ie d  b y  th e  s team sh ip  
Tregenna  w i th  th e  consent a n d  fo r  th e  b e ne fit 
o f  th e  o w n e r a t  th e  t im e  w hen  she w as s tra nde d  
a n d  th e  genera l average sacrifices an d  expenses 
w ere m ade an d  in c u rre d , a n d  th a t  a cco rd in g ly , 
u n d e r th e  C om m on L a w  ru le  re la t in g  to  general 
ave rage c o n tr ib u t io n s  th e  sh ip  h a d  a lie n  on  the  
goods fo r  th e  p ro p e r p ro p o r t io n  due fro m  th e  ow ner 
o f  th e  goods. T o  m a ke  th is  c o n te n tio n  good, I  
re g re t th a t  i t  is  necessary fo r  m e to  re fe r in  some 
d e ta il t o  th e  c o n tra c ts  o f  sale, to  th e  c h a rte r -p a r ty , 
a n d  to  th e  b il ls  o f  la d in g .

T h e  c h a r te r -p a r ty  describes th e  p o rts  o f  loa d in g  
as one o r tw o  safe p o rts  on  th e  n o r th  s ide o r  one or 
tw o  safe p o rts  on  th e  s o u th  side in  C uba , an d  one 
safe p o r t  o n  th e  s o u th  side o f  San D o m in g o  as 
o rde red . T h e  c h a r te r -p a r ty  co n ta in s  a cesser 
clause w h ic h  is  in  th e  fo llo w in g  w o rd s  : “  C harte re rs ’ 
l ia b i l i t y  t o  cease w hen  cargo  is  sh ip p e d  a n d  b il ls  o f 
la d in g  s igned a n d  t o ta l  f re ig h t ,  dead f re ig h t  also 
d e m u rra g e  a t  lo a d in g  p o r t  ( i f  a n y ) ha ve  been p a id .”  
Messrs. F a r r  a n d  Co. b o u g h t th e ir  25 ,000 to n s  o f 
C uba n  sugar fro m  a f i rm  ca lle d  fo r  conven ience in  the  
case th e  “  S ing le  S ellers .”  D e liv e ry  w as to  be a long
side s team er, a n d  th e  b u y e r h a d  to  p a y  95 p e r cent- 
o f  th e  in v o ic e  a m o u n t a g a in s t d e liv e ry  o f  sh ip p in g  
docum en ts . A s  th is  w as n o t a  c . i. f .  sale, the  
sh ip p in g  do cum en ts  c o u ld  o n ly  m ean e ith e r the  
m a te ’s re c e ip t o r  th e  b il ls  o f  la d in g . O n  th e  1st 
M a rch , Messrs. F a r r  a n d  Co. agreed to  se ll th e  same 
q u a n t i ty  o f  C uban  sugar to  th e  p la in t i f fs  on  specia l 
c . i. f .  te rm s , w h ic h  co n ta in e d  these clauses : “  (4 ) To 
be d e liv e re d  fre e  o f  f re ig h t  a n d  insu rance  to  th e  
bu ye rs  f ro m  o v e r th e  s h ip ’s side a t  a  u su a l p lace o f  
d ischa rge  a t  p o r t  o f  d e s tin a tio n  as cu s to m a ry , 
bu ye rs  p a y in g  a l l  charges in c u rre d  in  la n d in g  and 
w e ig h in g . . . .  (8 ) P a y m e n t o f  th e  a p p ro x i
m a te  a m o u n t nam ed in  ru le  155 to  be m ade in  
L o n d o n  o n  a r r iv a l o f  vessel a t  p o r t  o f  d ischa rge  in  
exchange fo r  re leased b i l l  o f  la d in g  o r  f re ig h t  release, 
a n d  (o r) s h ip ’s d e liv e ry  o rd e r, c h a r te r -p a r ty  ( t f  
a n y ) a n d  a p p ro ve d  p o lic y  o f  insu rance , an d  the  
ba lance  as soon as th e  n e t w e ig h ts  a n d  p o la risa tio n  
are asce rta ine d . . . .  (9 ) S h o u ld  th e  sugar, or
a n y  p o r t io n  th e re o f, n o t a r r iv e  fro m  loss o f  vessel, 
o r  a n y  o th e r  u n a v o id a b le  cause, c o n tra c t fo r  such 
to  be v o id  ; b u t  sh o u ld  th e  sugar o r  a n y  p o rtio n  
th e re o f be tra n s h ip p e d  an d  a r r iv e  in  a n y  o th e r 
vessel o r  vessels fo r  se lle r’s a cco u n t, c o n tra c t fo r 
such  to  h o ld  g o od .”  I t  seems c le a r th a t  the  
p la in t i f fs  u n d e r th e ir  c o n tra c t w o u ld  n o t  o b ta in  any 
p ro p e r ty  in  th e  sugar u n t i l  th e  b il ls  o f  la d in g  and 
o th e r  d o cum en ts  re fe rre d  to  in  clause (8 ) were 
tra n s fe r re d  o r  re leased to  th e m . Messrs. F a r r  and 
Co. w ere  th e  agents fo r  th e  C uban D o m in ic a n  Sales 
C o rp o ra tio n , a n d  th e  te rm s  on  w h ic h  th e  p la in tiffs  
agreed to  b u y  th e  sugar sh ipp ed  a t  San P edro  de 
M a co ris  w ere  th e  sam e as those  re la t in g  to  th e  Cuban 
sugar. T h e re  seem to  ha ve  been th re e  b i l ls  o f  lad ing  
a t  C asilda  in  respect o f  bags o f  sug a r separate ly  
m a rk e d  : 6997 bags m a rk e d  “  S ta  Is a b e l,”  3006 
bags m a rk e d  “  A g a b a m a ,”  an d  2696 bags marked 
“  T r in id a d .”  T h e  b il ls  o f  la d in g  w ere , I  u nderstand , 
in  th e  same fo rm . T h e  one s u p p lie d  to m e was tb® 
b i l l  w i th  re g a rd  to  th e  bags m a rk e d  “  A gabam »- 
T h a t  b i l l  in c o rp o ra te d  some of th e  te rm s  of t**®
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c h a r te r -p a r ty  in  these  w o rd s  : “  F re ig h t  an d  a ll 
o th e r c o n d it io n s  an d  e xce p tions  as p e r c h a rte r -  
p a r ty .  F re ig h t an d  a l l  c o n d it io n s  an d  e xce p tions  
to  be in  accordance w i th  c h a r te r -p a r ty  c o ve rin g  th is  
cargo, an d  sa id  c h a r te r -p a r ty  to  ta k e  precedence 
o f  th is  b i l l  o f  la d in g .”  I t  is  w e ll s e tt le d  th a t  w o rd s  
such as these o n ly  re fe r t o  c o n d it io n s  a n d  e xce p tions  
to  be p e rfo rm e d  b y  th e  ch a rte re r. T h e  vessel was 
described  in  th e  b i l l  o f  la d in g  as b o u n d  fo r  Q ueens
to w n . In a s m u c h  as i t  w as a c o n d it io n  o f  th e  
c h a r te r -p a r ty  th a t  p a r t  o f  th e  vessel’s lo a d  sh o u ld  
be sh ip p e d  b y  th e  c h a rte re r a t  th e  tw o  o th e r  p o rts , 
I  t h in k  th e  w o rd s  “  B o u n d  fo r  Q ueenstow n fo r  
o rders  ”  m u s t in  th e  c ircum stance s  be in te rp re te d  
“  B o u n d  fo r  Q ueenstow n  fo r  o rders  a f te r  g iv in g  th e  
ch a rte re r a n  o p p o r tu n ity  o f  c o m p ly in g  w i th  h is  
o b lig a tio n  to  lo a d  a t  th e  tw o  o th e r p o r ts .”  I t  
cou ld  n o t  be, a n d  inde ed  i t  w as n o t con tend ed , t h a t  
th e  sh ip  d e v ia te d  b y  n o t g o in g  d ire c t f ro m  C as ilda  
o r f ro m  S a n tia go  de C uba to  Q ueenstow n. T h e  
u n d e rta k in g  in  th e  b i l l  o f  la d in g  w i th  re g a rd  to  
d e liv e ry  w as “  u n to  n o t i f y  F ra m e  an d  Co. L im ite d  
o r to  assigns he o r  th e y  p a y in g  fre ig h t fo r  th e  sa id  
goods.”  F a r r  &  Co. w ere  th e  L o n d o n  agents fo r  
th e  ch a rte re rs . T h e  C as ilda  b i l l  o f  la d in g  w as n o t  a  
b i l l  o f  la d in g  to  th e  o rd e r o f  th e  “  S ing le  S e lle r,”  b u t  
■t w as endorsed b y  th e  “  S ing le  S e lle r ’ ’ a n d  m u s t have 
been sen t b y  th e  “ S ing le  S e lle r ”  t o  th e  ch a rte re rs , 
Messrs. F a r r  a n d  Co., as i t  bears th e  s ta m p  o f  th e ir  
b a n k . T h e  b a n k  o f th e  “ S ing le  S e lle r”  seems to  have 
been th e  R o y a l B a n k  o f  C anada. T h e  “  T r in id a d  ”  
b ills  o f  la d in g  w ere  sen t on  th e  2 5 th  J u ly ,  1930, to  
Messrs. F a r r  a n d  Co., an d  cop ies o f  a l l  b il ls  o f  la d in g  
Were sen t t o  th e m  on  th e  2 6 th  J u ly .  O n  th e  3 0 th  
J u ly ,  1930, Messrs. F a r r  a n d  Co. seem to  ha ve  
rece ived  th e  S a n tia go  b i l ls  o f  la d in g . I t  appears 
fro m  a le t te r  o f  th e  1s t A u g ., 1930, t h a t  Messrs. 
1-arr a n d  Co. are  p le d g in g  to  th e ir  b a n k  th e  6997 
bags sh ipp ed  a t  C as ilda  a n d  m a rk e d  “  S an ta  
Isa b e lla ,”  a n d  th e re  can  be no  d o u b t t h a t  a t  th a t  
rune  th e y  w ere  th e  ow ne rs  o f  those  bags, w h o  h a d  
th e  p ro p e r ty  e ith e r  because th e  ‘ ‘ S ing le  S e lle r ’ ’ to o k  
th e  b il ls  o f  la d in g  m e re ly  as th e ir  ag en t, o r  because 
th e y  w ere  assignees to  w h o m  th e  p ro p e r ty  had  
Passed. T h e  b a n k  d id  n o t  becom e such assignees, 
b u t o n ly  pledgees, an d  th e  p ro p e r ty  re m a in e d  in  
Messrs. F a r r  a n d  Co. I  t h in k  i t  is  c le a r t h a t  w i th  
regard  to  th e  goods cove red  b y  these b i l ls  o f  la d in g  
Messrs. F a r r  a n d  Co. w ere th e  ow ners a t  th e  t im e  th e  
v essel w as s tra n d e d . I  c a n n o t tra c e  in  th e  do cu 
m ents w h a t happened  to  th e  o th e r  b il ls  o f  la d in g  
u t  C asilda , b u t  ha ve  no d o u b t, h a v in g  re g a rd  to  th e  
‘ a c t t h a t  th e  nam e o f  th e  b a n k  on  th e m  is th e  nam e 
Y  Messrs. F a r r  a n d  Co.’s b a n k , t h a t  th e y  w ere 
u e a lt w i th  in  th e  sam e w a y  as th e  “  S a n ta  Is a b e lla  ”  
Parcel. T h e  S a n tia go  b i l ls  o f  la d in g  are n o t in  th e  
aame fo rm . T h e  sugar cove red  b y  th e m  is  m ade 
de live ra b le  to  th e  o rd e r o f  th e  “  S ing le  S e lle r ”  o r  h is  
?r  th e ir  assigns, a n d  th e  te rm  as to  in c o rp o ra tio n  
Jn th e  c h a r te r -p a r ty  is in  th e  m a rg in  “  a l l  c o n d itio n s  
as p e r c h a r te r -p a r ty .”  T h e  b il ls  o f  la d in g  w ere 
endorsed b y  th e  “  S ing le  S e lle r,”  a n d  bo re  th e  s ta m p  
ut Messrs. F a r r  a n d  Co.’s b a n k . I  t h in k  i t  is n o t 
." 're a so n a b le  to  d ra w  fro m  th e  d o cum en ts  th e  
uference th a t  w h e n  th e  Tregenna  sa iled  fro m  
™ th i r d  p o r t ,  San P e d ro  de M a co ris , a l l  th e  

®ugar o n  b o a rd , e xce p t t h a t  w h ic h  h a d  been 
a t k y  th e  C uban D o m in ic a n  Sales C o rp o ra tio n  

t  San P e d ro  de M a coris , a n d  a t  th e  t im e  w hen  
Ue s tra n d e d , was th e  p ro p e r ty  o f  Messrs. F a r r  

and Co.
O n th e  31st J u ly  Messrs B a t t ie  a n d  Co., th e  

in  f l C-rS Who ha t* actecl on  b e h a lf o f  th e  ch a rte re rs  
bv ' ,x ' ng  th e  c h a rte r , a d v ise d  Messrs. F a r r  a n d  Co. 
anri t ^ eP bone a n d  le t te r  t h a t  Messrs. W e tm o re  

Uu B u c h e r, w h o  h a d  been agents fo r  th e  ch a rte re rs

and the ship a t Santiago, had ordered the vessel 
back to  San Pedro de M acoris. The charterers had 
appointed Messrs. Tatem  and Co. as th e ir agents 
in  San Pedro de M acoris, and, know ing a ll about 
the deviation, they allowed th e ir agents to  p u t 
the balance o f the cargo they had undertaken to  
provide on board the steamship, thereby fu lfillin g  
th e ir obligations to  the sub-charterer. They d id  
not protest o r te ll the shipowners th a t they were 
in  possession o f the Cuban sugar w ith ou t th e ir 
consent and w ith ou t any term s upon which i t  was 
to  be carried. They cannot be allowed to  approbate 
by loading under the cha rte r-pa rty, and reprobate 
by saying th a t the charte r-party no longer applied 
ow ing to  the deviation. I  th in k  they m ust be 
taken to  have assented to  th e ir Cuban sugar being 
carried from  San Pedro de Macoris on the term s 
o f the charte r-party. The general average sacrifices 
and expenses were being made and incurred fo r 
th e ir benefit, and fo r the benefit o f the Cuban and 
Dom inican Sales Corporation who were then the 
owners o f the sugar shipped a t San Pedro de Macoris, 
as w e ll as fo r the benefit o f the ship.

T h e  som ew ha t u n u su a l c ircum stance s  u n d e r 
w h ic h  th e  genera l ave rage sacrifices a n d  genera l 
average expenses w ere  in c u rre d  b y  th e  sh ip  ra ise 
some d if f ic u lt  qu es tions  o f  la w . (1 ) Does c o n tr i
b u t io n  becom e due fro m  th e  m e rc h a n t w h o  is  th e  
o w n e r o f  th e  cargo  a t  th e  t im e  th e  sacrifice  has 
been m ade, o r  th e  expenses in c u rre d , s u b je c t t o  
th e  c o n d it io n  th a t  th e  goods sh a ll a fte rw a rd s  a r r iv e  
a t  th e  p o r t  o f  d ischarge , o r  is th e  o n ly  o b lig a tio n  
im po sed  b y  la w  a n  o b lig a t io n  o n  th e  m e rc h a n t 
w h o  is  th e  o w n e r o f  th e  goods u n d e r th e  b il ls  o f  
la d in g  a t  th e  t im e  th e  vessel reaches i ts  p o r t  o f  
d ischa rge  ? (2 ) H a s  th e  sh ip  a  l ie n  on  th e  cargo  
to  secure th e  due c o n tr ib u t io n  o f  th e  o w n e r o f  th e  
goods w h ic h  a ttaches  to  th e  goods a t  th e  t im e  o f  
th e  genera l average sacrifices o r  th e  in c u r r in g  o f  
th e  genera l ave rage expenses, o r  is  th e  lie n  o n ly  
one w h ic h  becomes a v a ila b le  a t  th e  p o r t  o f  d ischarge 
as a g a in s t th e  th e n  h o ld e r o f  th e  b i l l  o f  la d in g , 
w hose c o n tra c t u n d e r th e  decis ions such as Le dvc  
v . W a rd  (1888), 5 A sp . M a r. L a w  Cas. 571 ; 58 L .  T .  
R ep . 908 ; 20 Q . B . D iv .  475) is e n t ire ly  go ve rne d  b y  
th e  te rm s  o f  th e  b i l l  o f  lad in g?

I  c a n n o t f in d  th a t  these qu es tions  ha ve  eve r been 
d e fin ite ly  s e tt le d  in  a n y  o f  th e  dec ided  cases, b u t  
th e  la w  has been f re q u e n t ly  s ta te d  b y  ju dg es  a n d  
ju r is ts  o f  a u th o r it y  in  c o m m e rc ia l m a tte rs  in  
w o rd s  w h ic h  lead  m e to  con c lu de  th a t  b o th  th e  
l ia b i l i t y  a n d  th e  lie n  com e in to  ex is tence as soon 
as th e  sacrifice  has been m a de  o r  th e  expenses ha ve  
been in c u rre d , b u t  t h a t  th e  l ia b i l i t y  a n d  th e  lie n  
are s u b je c t t o  be de fea te d  b y  th e  n o n -a r r iv a l o f  
th e  cargo  a t  th e  p o r t  o f  d e s tin a tio n . I n  
F le tcher v . A lexand e r (1868, 3 M a r. L a w  Cas. 
(O .S .) 6 9 ;  18 L .  T . R e p . a t  p . 4 3 4 ;  L .  R ep .
3 C. P . a t  p . 381), B o v i l l ,  C .J . s ta tes  th e  
p r in c ip le  in  these  w o rd s  : “  T h e  genera l p r in c ip le , 
as to  w h ic h  th e re  is no  serious d o u b t o r  d if f ic u lty ,  
is th a t ,  w he re  th e  goods o f  one are sacrifice d  fo r  
th e  genera l s a fe ty  o f  th e  w ho le , a l l  a re  to  c o n tr ib u te  
a cco rd in g  to  th e  b e n e fit th e y  se ve ra lly  d e riv e  
th e re fro m .”  O n  th e  sam e page he  quo tes w i th  
a p p ro v a l th e  fo llo w in g  w o rd s  fro m  M a rs h a ll on 
In su ra n ce , 4 th  e d it . ,  b y  M r. J u s tic e  Shee, a t  p . 424  : 
“  I n  th e  case o f  je t t is o n , w h ic h  is  w he re  th e  goods 
o f  a p a r t ic u la r  m e rc h a n t a re  th ro w n  o ve rb o a rd  
in  a  s to rm , w h ic h  m a y  be la w fu l ly  done to  save 
th e  s h ip  f ro m  s in k in g  ; o r  w here  th e  m asts, cables, 
anchors, o r  o th e r  fu r n itu r e  o f  th e  sh ip  are c u t  
a w a y  o r  d e s tro ye d  fo r  th e  p re se rva tio n  o f  th e  
w h o le  ; o r  w he re  sa lvage is  p a id  to  re -ca p to rs , o r  
m o ney  o r  goods are  g iv e n  as a  co m p o s itio n  to  
p ira te s  to  save th e  re s t ; o r  w here  a  ra nsom  (w hen
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t h a t  was lega l) w as agreed to  be p a id  to  an  enem y 
o r  p ira te  fo r  l ib e ra t in g  th e  sh ip  ; o r  a n  expense is 
in c u r re d  in  re c la im in g  he r, o r  d e fe n d in g  a s u it  in  
a fo re ig n  c o u r t o f  A d m ira lty ,  a n d  o b ta in in g  he r 
d ischa rge  fro m  an  u n ju s t  c a p tu re  o r  d e te n tio n  ; 
in  these, a n d  th e  l ik e  cases, w here  a n y  sacrifice  
is  d e lib e ra te ly  a n d  v o lu n ta r i ly  m ade, o r  a n y  
expense fa i r ly  a n d  bona fid e  in c u r re d , t o  p re v e n t a 
to ta l  loss o r  som e g re a t d isas te r, such  sacrifice  o r 
expense is  th e  p ro p e r s u b je c t o f  a genera l con 
t r ib u t io n ,  a n d  o u g h t to  be ra te a b ly  bo rn e  b y  th e  
ow ne rs  o f  th e  s h ip , f re ig h t,  a n d  cargo , so t h a t  th e  
loss m a y  fa l l  e q u a lly  on  a ll,  a cco rd in g  to  th e  
e q u ita b le  m a x im  o f  th e  c iv i l  la w  : “  N e m o  d e be t 
lo c u p le ta r i a lie n a  ja c tu ra . ”  T h e  a p p lic a t io n  o f  th is  
p r in c ip le  w as u n d e rs to o d  b y  th e  R h o d ia n s , whose 
re g u la tio n s  o n  th is  s u b je c t w ere  a d o p te d  in to  th e  
R o m a n  la w , a n d  m a ke  an  im p o r ta n t  head  in  th e  
D ig e s t, u n d e r th e  t i t le  “  D e  Lege R h o d ia  de J a c tu  ”  
(D ig . l ib .  14, t i t .  2 ) ;  th e  le a d in g  p r in c ip le  o f  w h ic h  
is , “  O m n iu m  e o n tr ib u t io n e  s a rc ia tu r, q u o d  p ro  
o m n ib u s  d a tu m  est . . . A e q u iss im u m  e n im
e s t com m une  d e tr im e n tu m  f ie r i e o rum  q u i,  p ro p te r  
am issas res a lio ru m , con secu ti s u n t u t  m erces suas 
sa lvas  h a b u e ru n t ”  (D ig . l ib .  14, t i t .  2, ss. 1 a n d  2) 
L o rd  E sh e r ( th e n  S ir  W il l ia m  B r e t t ,  M .R .)  sta tes 
th e  la w  as fo llo w s  in  Ocean S team ship C om pany  v . 
A nderson  (1883, 5 A sp . M a r. L a w  Cas. 202, 
4 0 1 ; 50 L .  T .  R e p . a t  p . 172 ; 13 Q  B . 
D iv .  a t  p . 662) : “  T h e  p ro p o s it io n  as to  genera l 
ave rage is , t h a t  w h e re ve r u n d e r e x tra o rd in a ry  
c ircum s tance s  o f  da nge r to  b o th  sh ip  a n d  cargo 
a  v o lu n ta ry  sacrifice  o f  m o n e y  is  m ade, in  o rd e r 
to  save b o th  s h ip  an d  cargo , b y  th e  e x p e n d itu re  
o f  w h ic h  b o th  sh ip  a n d  cargo  are saved, th e  person 
w h o  has m ade th e  v o lu n ta ry  sacrifice  is  e n t it le d  
to  c a ll u p o n  th e  o th e rs , whose p ro p e r ty  has been 
saved b y  th e  v o lu n ta ry  sacrifice  m ade on  th e ir  
b e h a lf, as w e ll as on  h is  o w n , fo r  genera l average 
c o n tr ib u t io n .”  See a lso B u rto n  an d  Co. v . E n g lis h  
and  Co. (1883, 5 A sp . M a r. L a w  Cas. 84, 1 8 7 ; 49 L .  
T  R e p . a t  p . 769 ; 12 Q. B . D iv .  a t  p . 220), w he re  th e  
sam e lea rned  ju d g e  sa id  t h a t  th e  r ig h t  o f  c o n tr ib u t io n  
“  does n o t arise fro m  a n y  c o n tra c t a t  a ll,  b u t  f ro m  th e  
o ld  R h o d ia n  law s, an d  has becom e in c o rp o ra te d  in to  
th e  la w  o f  E n g la n d  as th e  la w  o f  th e  ocean. I t  is  n o t a 
m a tte r  o f  c o n tra c t,  b u t  in  consequence o f  a com m on 
da nger, w here  n a tu ra l ju s t ic e  re qu ire s  th a t  a l l  s h o u ld  
c o n tr ib u te  to  in d e m n ify  fo r  th e  loss o f  p ro p e r ty  
w h ic h  is  sacrifice d  b y  one in  o rd e r t h a t  th e  w ho le  
a d v e n tu re  m a y  be saved.”  I n  B irk le y  v .  Presgrave  
(1801, 1 E a s t 220) i t  w as h e ld  t h a t  th e  sh ip o w n e r’s 
r ig h t  to  re co ve r f ro m  th e  o w n e r o f  th e  cargo  co u ld  
be en fo rce d  b y  a com m on  la w  a c tio n  b y  th e  sh ip  
a g a in s t th e  o w n e r o f  th e  cargo. I n  S tran g  Steel 
a n d  Co. v . A . Scott and  Co. L o rd  W a ts o n  sa id  (1889, 
6  A sp . M a r. L a w . Cas. 419 ; 61 L .  T . R e p . a t  p . 599 ; 
14 A p p . Cas. a t  p . 608) : “  I n  je t t is o n , th e  r ig h ts  o f  
those  e n t it le d  to  c o n tr ib u t io n , a n d  th e  co rrespo nd in g  
o b lig a tio n s  o f  th e  c o n tr ib u to rs , ha ve  th e ir  o r ig in  in  
th e  fa c t  o f  a  com m on da nge r w h ic h  th re a te n s  to  
d e s tro y  th e  p ro p e r ty  o f  th e m  a l l  ; a n d  these r ig h ts  
a n d  o b lig a tio n s  are m u tu a lly  pe rfe c te d  w hen eve r th e  
goods o f  som e o f  th e  sh ipp ers  ha ve  been a d v ise d ly  
sacrifice d , a n d  th e  p ro p e r ty  o f  th e  o th e rs  has been 
th e re b y  p rese rve d .”  I n  m y  v ie w , th e  C uban sugar 
be lo n g in g  to  Messrs. F a r r  a n d  Co. w hen  th e  
sacrifices w ere m ade an d  th e  expenses in c u rre d  
be in g  u p o n  th e  vessel w i th  th e  kn o w le dge  and  
assent o f  th e  o w ne r, a n d  th re a te n e d  b y  a danger 
co m m o n  to  th e m , to  th e  o w n e r o f  th e  San D o m in g o  
sug a r, a n d  to  th e  sh ip , th e  ow ne rs  o f  th e  cargo  a t  
th e  t im e  w ere lia b le  to  m a ke  th e  a p p ro p r ia te  
genera l average c o n tr ib u t io n s  in te r  se, p ro v id e d  
th e  goods a r r iv e d  a t  th e  p o r t  o f  d ischarge . I t  was 
th e  p ro p e r ty  o f  Messrs. F a r r  a n d  Co. a n d  th e  C uban

a n d  D o m in ic a n  Sales C o rp o ra tio n , as w e ll as th e  
sh ip , t h a t  w ere  saved b y  th e  sacrifices a n d  expenses. 
T h is  in e v ita b ly  fo llo w s  fro m  th e  te rm s  o f  th e  
c o n tra c t o f  sale to  th e  p la in t i f fs ,  w h ic h  p rov ides  
t h a t  i f  th e  sugar d id  n o t  a r r iv e  fro m  loss o f  vessel 
o r  a n y  u n a v o id a b le  cause, th e  c o n tra c t was to  be 
v o id . I f  th e  s h ip  h a d  n o t m ade th e  sacrifices 
o r  in c u r re d  th e  expenses, n e ith e r  th e  San D o m in g o  
sug ar n o r th e  C uban sugar w o u ld  ha ve  a rr iv e d , 
a n d  th e  p la in t i f fs ’ sellers w o u ld  ha ve  su ffe red  a 
co m p le te  loss o f  w h a t w o u ld  ha ve  been th e  a rr iv e d  
v a lu e  o f  th e ir  goods. T h e y  ha ve  been saved fro m  
th a t  loss b y  th e  genera l average sacrifices made 
a n d  th e  expenses in c u rre d  b y  th e  sh ipow ners , and  
b o th  ow ners w ere , in  m y  ju d g m e n t, lia b le  to  con
t r ib u te  th e ir  due  p ro p o r t io n  o f  genera l average. 
W h e n  th e y  he a rd  o f  th e  vessel’s safe a r r iv a l a t  
San P e d ro  de M a co ris  w i th  th e  in te n t io n  o f  loa d in g  
th e  ba lance o f  th e  c h a r te r -p a r ty  cargo, th e  cha rte re rs  
w ere  in  a  p o s it io n  ana logous to  th a t  o f  a lessor w ho 
kn o w s  th a t  h is  te n a n t has c o m m itte d  a b reach  th a t  
e n tit le s  th e  la n d lo rd  to  re -e n te r, o r  th e  p o s it io n  o f 
an  e m p lo y e r w h o  kno w s th a t  h is  em p loyee  has done 
an  a c t w h ic h  ju s tif ie s  in s ta n t  d ism issa l. I n  th e  
one case a la n d lo rd  w h o  co n tin u e s  to  t re a t  h is  
te n a n t as te n a n t, a ff irm s  th e  te n a n c y , a n d  can no t 
t r e a t  th e  lease as a t  a n  end. I n  th e  o th e r  case, 
th e  e m p lo y e r w h o  co n tinues , a f te r  kn o w le dge  o f 
ac ts  w h ic h  e n t it le  h im  to  d ism iss  a  s e rv a n t, to  
acce p t h is  services, c a n n o t a fte rw a rd s  d ism iss  h im  
unless fo r  som e ne w  m isco n d u c t. I n  th is  case, in  
m y  ju d g m e n t, th e  ch a rte re rs , b y  lo a d in g  th e  vessel 
b y  th e ir  agents a t  San P e d ro  de M a co ris  a f te r  th e y  
k n e w  o f  th e  d e v ia t io n , a ff irm e d  th e  c h a rte r -p a r ty  
as th e  g o v e rn in g  c o n tra c t be tw een  th e m  a n d  the  
sh ip  in  respec t o f  th e  ca rriage  o f  th e  com p le te  
cargo  c a rr ie d  fro m  San P ed ro  de M a coris .

W ith  re g a rd  to  th e  q u e s tio n  o f  lie n , th e  law  is 
s ta te d  in  C a rve r on  C a rriage  b y  Sea, 7 th  e d it ., 
p . 605, s. 442 : “  T h e  sh ip o w n e r has a l ie n  upon 
th e  goods fo r  ge nera l ave rage c o n tr ib u t io n s  due i “  
respect o f  th e m , w h e th e r th e  c la im  be o n  h is  ow n 
b e h a lf o r  on  b e h a lf o f  o th e r  cargo ow ne rs .”  The 
m a tte r  is d e a lt  w i th  in  a r t .  117 o f  S c ru tto n  on 
C h a rte rp a rtie s  a n d  B i l ls  o f  L a d in g  (1 3 th  e d it .) , 
a t  p . 334, in  these te rm s  : “  W h e re  a  general
ave rage loss has o ccu rre d  on  a voya ge , th e  sh ip 
o w n e r o r  m a s te r has th e  r ig h t  t o  re ta in  th e  cargo 
u n t i l  he is  p a id  o r te n d e re d  th e  a m o u n t due  on  i t  
fo r  ge nera l ave rage ; he  is  u n d e r a d u ty  to  persons 
e n t it le d  to  a genera l ave rage c o n tr ib u t io n  fro m  the  
cargo to  ta k e  a l l  reasonable  p re ca u tio n s  to  p ro te c t 
th e ir  in te re s ts  e ith e r  b y  o b ta in in g  depos its  in  cash 
o r  s u ita b le  bonds a n d  guaran tees, a n d  is  lia b le  to  
a n  a c tio n  i f  he o m its  to  d o  so.”  L o rd  E sh e r in
H u th  and  Co. v .  L a m p o rt  (1886, 5 A s p . M ar- 
L a w  Cas. 543, 5 9 3 ; 54 L .  T . R e p . a t  p . 6 6 3 ; 
16 Q . B . D iv . ,  a t  p . 736) sa id  : “  T h e  de fendants 
as sh ipo w ne rs  ha d  a lie n  on  a l l  th e  goods 
on  b o a rd  to  secure p a y m e n t b y  each ow ne r ot 
h is  p ro p o r t io n  o f  th is  genera l ave rage , a n d  were 
e n t it le d  to  re fuse  to  d e liv e r  goods to  a n y  consignee 
o f  th e  cargo, u n t i l  th e y  w ere p a id  th e  a m o u n t 0 ; 
th e  ge nera l ave rage to  w h ic h  he  w as liab le - 
H a v in g  re g a rd  to  th e  e a r lie r  p a r t  o f  th e  passage, 
I  u n d e rs ta n d  th e  w o rd s  “  t o  w h ic h  he  w as liab le  
to  m ean to  w h ic h  th e  o w n e r w as lia b le .

I n  S ca ife  v . T o b in  (1832, 3 B a rn . &  A d o l.  52“  ’ 
1 L .  J .  K .  B . 183) i t  w as h e ld  th a t  a consignee w o 
w as n o t th e  o w n e r o f  th e  goods w h e n  he receive 
th e m  in  pu rsuan ce  o f  a  b i l l  o f  la d in g , a n d  n o t tn  
o w n e r o f  th e  goods w h e n  a g e ne ra l ave rage sacrim - 
w as m ade, w as n o t  lia b le  to  c o n tr ib u te , b u t  in  to  
course o f  th e  a rg u m e n t i t  w as p o in te d  o u t  b y  L o r  
W ens leyd a le , th e n  P a rke , J . ,  t h a t  th e  l ia b i l i t y  
th e  l ia b i l i t y  o f  th e  o w n e r a t  th e  t im e  th e  gener
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ave rage accrued  (see 3 B a rn . &  A d o l.  a t  p . 527). 
I t  seems to  m e a reasonable  in fe rence  fro m  th e  
o r ig in  o f  th e  ru le s  o f  la w  re la t in g  to  genera l average 
t h a t  th e  o w n e r o f  a n y  cargo  w h o  has b e ne fite d  b y  th e  
genera l average sacrifices an d  expenses, m u s t be 
th e  pe rson on  w h o m  th e  l ia b i l i t y  fa lls , a n d  t h a t  i f  a 
l ia b i l i t y  t o  c o n tr ib u te  does fa l l  o n  such  o w n e r th e  
sh ip  is  g iv e n  a lie n  w h ic h  e n tit le s  th e  sh ip  to  re fuse 
d e liv e ry  u n t i l  p a y m e n t is  m ade. T h e  s h ip ’s charge 
•on th e  goods a n d  th e  s h ip ’s lie n  w o u ld  be o f  l i t t le  
v a lu e  to  th e  sh ip  i f  i t  co u ld  be m ade u n a v a ila b le  
b v  ass ign m en t o f  th e  p ro p e r ty  in  th e  goods a f te r  
th e  l ia b i l i t y  o f  th e  o w n e r an d  th e  lie n  on  th e  goods 
had  a tta ch e d . N o  d o u b t b o th  th e  l ia b i l i t y  and  
the  lie n  w o u ld  be de s tro ye d  b y  th e  n o n -a r r iv a l o f  
th e  cargo , as i t  w o u ld  th e n  becom e im po ss ib le  to  
e s tim a te  th e  a r r iv e d  v a lu e  : (see Chellew  v . R o ya l 
C om m ission on the S uga r S u p p ly ,  15 A s p . M a r. L a w  
t  as. 393 ; 126 L .  T . R ep . 103 ; (1921) 2 K .  B . 627), 
b u t t h a t  is  im m a te r ia l in  th e  p resen t case, as th e  
p la in t i f fs ’ u n d e rta k in g s  in  th e  ge nera l ave rage bo n d  
w ere m ade in  respec t o f  goods w h ic h  d id  a r r iv e , 
and  w h ic h  w ere , in  m y  o p in io n , s u b je c t to  a lie n . 
I f  th e  goods, in s te a d  o f  be in g  w ith h e ld  u n d e r th e  
ben, h a d  been d e live re d  to  th e  p la in t i f fs  w ith o u t  
re q u ir in g  a n y  u n d e rta k in g  fro m  th e m , I  t h in k  th e y  
W ould p ro b a b ly  ha ve  been e n t it le d  to  say, on  th e  
P rin c ip le  o f  Leduc  v .  W a rd  (1888, 5 A sp . M a r. L a w  
1 as. 5 7 1 ; 58 L .  T .  R e p . 908 ; 20 Q. B . D iv .  475) : 
“  O u r c o n tra c t  is  e n t ire ly  c o n ta in e d  in  th e  b i l l  o f  
la d in g , a n d , in  d e v ia t in g , th e  s h ip  d id  so w ith o u t  
° u r  consent, a n d  w as in  possession o f  o u r  goods 
w ith o u t  a n y  c o n tra c t re la t in g  to  th e m , a n d  w e 
re fuse to  m a ke  c o n tr ib u t io n  to  th e  g e ne ra l average 
sacrifices a n d  expenses, as th e y  w ere in c u rre d  b y  a 
w ro n g d o e r w h o  has no  c la im  a g a in s t us .”  B u t  I  
t lo  n o t  t h in k  th e  dec is ion  in  Leduc  v .  W a rd  (sup .) 
P reven ts  th e  sh ip o w n e r f ro m  say ing , “  I  h a d  a 
P g h t to  c o n tr ib u t io n  fro m  Messrs. F a r r  a n d  Co., 

w hose in te re s t, a n d  fo r  whose b e n e fit, th e  
sacrifices w ere  m ade a n d  th e  expenses in c u rre d , 
« n d  th e ir  l ia b i l i t y  w as secured in  m y  hands b y  
rh e  lie n  g iv e n  b y  th e  la w , an d  th e re  w as, the re fo re , 

charge on  th e  goods w i th in  th e  m e a n in g  o f  th e  
bond, a n d  a good co n s id e ra tio n  on  th e  p a r t  o f  th e  
P la in t if fs  c o n ta in e d  in  th e  b o n d .”

I  ha ve  s t i l l  to  con s id e r w h e th e r th e  v ie w  I  have  
ra ken  o f  th e  case is open to  th is  c o u r t  on  th e  
P leadings. T h e  re le v a n t p le a d in g  in  th e  defence 
?n d  c o u n te rc la im  is  c o n ta in e d  in  p a r. 9, w h ic h  is 
1,1 these w o rd s  : “ I n  pu rsuance  o f  th e  sa id  c h a rte r-  
P a rty  a n d  b il ls  o f  la d in g , an d  o f  th e  sa id  o rders  
set o u t in  p a r. 8 he reo f, th e  sa id  s tea m sh ip  on  o r 
a b o u t th e  2 9 th  J u ly  d u ly  sa iled  fro m  S a n tia go  w ith  
fb e  sa id  cargo  on  b o a rd  fo r  Q ueenstow n . B u t  on 
o r a b o u t th e  3 0 th  J u ly ,  w h ile  th e  sa id  s tea m sh ip  
""as d u ly  p roceed ing  as a fo resa id , th e  sa id  c a p ta in  
rece ived o rde rs  b y  w ire less fro m  th e  sa id  W e tm o re  
and B u c h e r to  proceed fo r th w ith  to  San P ed ro  de 
•acoris  in  San D o m in g o , w h ic h  he a c c o rd in g ly  d id , 

and  a r r iv e d  th e re  on  o r  a b o u t th e  2 n d  A u g . H a v in g  
“ ere lo ad ed  a b o u t 2750 to n s  o f  sugar in  Dags u n d e r 

a b in  o f  la d in g  d a te d  th e  6 th  A u g ., 1930, th e  sa id  
Team sh ip d u ly  sa iled  fro m  San P e d ro  de M acoris  

a t a b o u t 5.34 p .m . o n  th e  6 th  A u g ., b u t  v e ry  s h o r t ly  
hereafter s tra n d e d  in  a p o s it io n  b e a rin g  N . 58 

Ij'S rces  E . (b y  com pass) f ro m  th e  E a s t P o in t  
gh thouse, a n d  N . 37 degrees W . (b y  com pass) 

0rorn th e  S o u th  P o in t  S ig n a l S ta tio n . A f te r  salvage 
p e ra tion s  in v o lv in g  th e  d ischarge  o f  a l l  th e  sa id  

t i i  ° ! sa id  s tea m sh ip  w as re flo a te d  on  o r  a b o u t 
. e 1 4 th  A u g . a n d  proceeded on  o r  a b o u t th e  23 rd  

u g. t o  re p a ir . S uch p a r t  o f  th e  sa id  cargo load ed  
w  , f oresa id  a t  C asilda  a n d  S an tia go  de C uba (as 

1 as t h a t  lo ad ed  as a fo resa id  a t  San P e d ro  de 
•‘ (•oris) as w as n o t  d e s tro ye d  as a consequence o f

th e  sa id  s tra n d in g , w as, on  o r  a b o u t th e  2 5 th  S ept., 
load ed  in  th e  M .V . B a ro n  D a lm e n y  a t  San P ed ro  de 
M acoris , a n d  c a rr ie d  th e re in  to  G reenock, an d  th e re  
d u ly  d e liv e re d  to  th e  p la in t i f fs  o r  th e ir  agents o r  
assigns in  th e  c ircum stances se t o u t  in  p a r. 4 
h e reo f.”  I  agree t h a t  none o f  th e  agents th e re  
re fe rre d  to  h a d  a n y  im p lie d  a u th o r it y  to  w a iv e  th e  
d e v ia t io n , o r  to  e n te r in to  a  new  c o n tra c t fo r  th e  
ch a rte re rs  to  co m p le te  th e  lo a d in g  o f  th e  sh ip  on  th e  
te rm s  o f  th e  c h a r te r -p a r ty  a t  San P e d ro  de M acoris . 
H o w e v e r, th o u g h  n o t w ith o u t  som e d o u b t, I  am  
d isposed to  read  p a r. 9 as m e an ing  th a t  th e  sh ip  
sa iled  a f te r  lo a d in g  fro m  th e  ch a rte re rs  th e  ba lance 
o f  th e  ch a rte re d  cargo u n d e r th e  c h a r te r -p a r ty  
re c ite d  in  p a r. 5 o f  th e  defence a n d  c o u n te rc la im . 
I f  th is  be p e rm iss ib le , th e  p o in t  on  w h ic h  I  th in k  
th e  case tu rn s  is  s u ff ic ie n tly  p leaded . F a c ts , n o t 
la w  o r  ev idence, ha ve  to  be p leaded  (R .S .C ., O rd e r 
X I X . ,  r .  4 ). H o w e v e r th is  m a y  be, I  t h in k  th e  
c o u r t has p o w e r to , a n d  o u g h t to , am end  th e  
defence so as to  ra ise th e  q u e s tio n  o f  l ia b i l i t y  on 
th e  basis o f  th e  fa c ts  p ro v e d  a t  th e  t r ia l .  N o  
a p p lic a t io n  to  am end  was m ade e ith e r  in  th e  c o u rt 
be lo w , o r  in  th is  c o u rt,  b u t  th e  p o in t  o n  w h ic h  I  
t h in k  th e  dec is ion  tu rn s  w as f u l ly  a rgued  be fore 
us, a n d  I  t h in k  w e ha ve  p o w e r to  am end  th e  p le a d 
ings o f  o u r  ow n  m o tio n  w ith o u t  a n y  a p p lic a tio n  b y  
e ith e r  p a r ty .  T h is  can  be done u n d e r th e  w id e  
pow ers g iv e n  to  th e  C o u r t o f  A p p e a l b y  R . S. C., 
O rd e r L V I I I . ,  r .  4  : (see E c k lin  v . L it t le ,  1890, 
6 T im e s  L .  R e p . 366 ; a n d  N ottage  v . Jackson, 
1883, 49  L .  T . R ep . 339 ; 11 Q. B . D iv .  627). T h e  
c o u r t m a y  decide  th e  a p pea l on  th e  case m ade b y  
th e  a m e n d m e n t, o r  decide t h a t  th e  t r ia l  ju d g e  was 
w ro n g  on  th e  p lea d ing s  as th e y  s ta n d , an d  o rd e r 
a new  t r ia l  a f te r  a m e n d m e n t : (see C optha ll Stores 
L im ite d  v .  W illo u g h b y 's  C onsolidated Com pany, 
113 L .  T . R ep . 1169 ; (1916) 1 A . C. 167).

I  th in k ,  ho w e ve r, in  th e  p resen t case w e sho u ld  
decide  th e  appea l on  th e  basis o f  th e  am ended 
p le a d in g  in s te a d  o f  o rd e rin g  a  ne w  t r ia l ,  as i t  is 
q u ite  b e yo n d  d isp u te  th a t  th e  cha rte re rs  kn e w  th a t  
th e  sh ip  ha d  gone to  San P ed ro  de M a co ris  to  load  
th e  ba lance o f  th e  ch a rte re d  cargo, an d  th a t  th e y  
a llo w e d  th e ir  agents so to  lo a d  he r.

T h e  q u e s tio n  re la t in g  to  th e  d e fe n d a n ts ’ c la im  fo r  
fre ig h t re m a ins  to  be d e te rm in e d . T o  a r r iv e  a t  a 
dec is ion  on  th is  p a r t  o f  th e  case i t  is  necessary to  
cons ide r w h a t in  la w  is th e  tru e  e ffe c t o f  a d e v ia tio n . 
Is  d e v ia tio n , l ik e  unseaw orth iness, m e re ly  a  b reach 
o f  an  essentia l te rm  o f  th e  c o n tra c t, o r  is  i t  a fa c t  
w h ic h  shows t h a t  th e  goods are  b e in g  ca rr ie d  
u n la w fu lly ,  w ith o u t  a n y  c o n tra c t o f  carriage , an d  
w ith o u t  th e  assent o f  th e  o w n e r o f  th e  goods ? I  
t h in k  th e  la t te r  is  th e  tru e  v ie w . I f  d e v ia t io n  w ere 
m e re ly  a b reach  o f  a c o n d it io n  o f  th e  c o n tra c t a f te r  
th e  goods w ere p u t  o n  b o a rd  i t  w o u ld  o n ly  ha ve  th e  
sam e e ffe c t as a b reach  o f  th e  c o n d it io n  as to  sea
w o rth in e ss . I f  th e  c o n tra c t be d isp laced  b y  
b reach  o f  some c o n d it io n  o r  te rm  g o in g  to  th e  ro o t 
o f  th e  c o n tra c t, th e n  th e  c o u rt o u g h t to  ha ve  h e ld  
in  The E u ro p a  (11 A sp . M a r. L a w  (Jas. 19 ; 98 L .  T . 
R ep . 246 ; (1908) P . 84) th a t  th e  b reach  o f  th e  con
d it io n  o f  seaw orth iness d isp laced  th e  c o n tra c t, b u t  
th e  D iv is io n a l C o u rt h e ld  o th e rw ise , a n d  th e  decis ion  
in  The E u ro p a  (sup .) w as a p p ro ve d  b y  th e  H ouse 
o f  L o rd s  in  K is h  v . T a y lo r  (12 A s p . M a r. L a w  
Cas. 2 1 7 ; 106 L .  T . R ep . 900 ; (1912) A . C. 604). I  
t h in k  th e  tru e  v ie w  o f  th e  d e v ia t io n  cases is  th a t  
w here  th e re  has been a d e v ia t io n  th e  sh ip  is th ro u g h 
o u t  n o t  c a r ry in g  u n d e r th e  o n ly  c o n tra c t t h a t  has 
been m ade w i th  th e  sh ip p e r, b u t  is th ro u g h o u t 
in  u n a u th o r is e d  possession o f  th e  goods o f  w h o e ve r 
m a y  tu r n  o u t  to  be th e  o w ne r, a n d  m u s t d e liv e r  
th e m  u p  to  th e  o w n e r on  de m and  w ith o u t  p a y m e n t 
fo r  a serv ice  w h ic h  n e ith e r  th e  sh ip p e r n o r th e
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o w n e r e ve r asked h im  to  p e rfo rm . T h is , I  th in k ,  
w o u ld  ap p e a r p la in  i f  a  sh ip , c h a rte re d  to  ta k e  
goods to  L iv e rp o o l, to o k  th e m  to  C ape tow n . T h is  
w o u ld  be a n  e x tre m e  case o f  d e v ia t io n , b u t  th e  la w  
has d ra w n  no  d is t in c t io n  be tw een  la rg e  d e v ia tio n s  
a n d  s m a ll d e v ia tio n s , o n ly  be tw een  d e v ia tio n s  n o t 
excused b y  la w , a n d  such as a re  so excused, l ik e  
a  d e v ia t io n  to  save life ,  o r  such as are exp ress ly  
excused b y  s ta tu te . I  th in k ,  in  la w , th e  p o s it io n  
o f  th e  sh ip o w n e r is  a c c u ra te ly  s ta te d  in  th e  a rg u 
m e n t o f  M r. H a m ilto n  (as L o rd  S um n er th e n  w as) 
in  T h o rley  v . O rch is S team ship C om pany  (10 A sp . 
M a r. L a w  Cas. 4 3 1 ; 96 L .  T . R e p . a t  p . 489 ; (1907) 
1 K .  B . a t  p . 664), w here  he s ta tes  th e  e ffe c t o f  
d e v ia t io n  as b e in g  to  s u b s titu te  a  d if fe re n t voyage 
fo r  t h a t  c o n tra c te d  fo r  in  th e  b i l ls  o f  la d in g  a n d  
th e re fo re  th e  s h ip o w n e r w h o  has n o t  p e rfo rm e d  th a t  
c o n tra c t ( i.e ., th e  b i l l  o f  la d in g  c o n tra c t)  c a n n o t set 
u p  th e  e xc e p tio n  clauses w h ic h  fo rm e d  p a r t  o f  i t ,  an d  
w ere  o n ly  a p p lic a b le  to  th e  voya ge  as th e re in  con 
tra c te d  fo r  b y  th e  p a rtie s . T h e  M a s te r o f  th e  R o lls , 
L o rd  C o llin s , appears to  t r e a t  d e v ia t io n  as a  m ere  
b reach  o f  a c o n d it io n  o f  a  c o n tra c t, l ik e  a  b reach  o f  
c o n d it io n  o f  seaw orth iness. F le tc h e r M o u lto n , L .J .  
seems to  a cce p t th e  a rg u m e n t o f  M r . H a m ilto n  w hen  
he sa id  (10  A sp . M a r. L a w  Cas. a t  p . 434 ; 96 L .  T . 
R e p . a t  p . 490 ; (1907) 1 K .  B . a t  p . 669) : “  T h e  
cases show  th a t ,  fo r  a lo n g  series o f  yea rs  th e  
c o u rts  ha ve  h e ld  th a t  a  d e v ia t io n  is  such a serious 
m a tte r ,  a n d  changes th e  c h a ra c te r o f  th e  co n te m 
p la te d  voya ge  so e sse n tia lly , t h a t  a sh ip o w n e r w h o  
has been g u i l t y  o f  a d e v ia t io n  c a n n o t be cons ide red  
as h a v in g  p e rfo rm e d  h is  p a r t  o f  th e  b i l l  o f  la d in g  
c o n tra c t, b u t  so m e th in g  fu n d a m e n ta lly  d if fe re n t, 
a n d  th e re fo re  he  c a n n o t c la im  th e  b e n e fit o f  s t ip u la 
t io n s  in  h is  fa v o u r  co n ta in e d  in  th e  b i l l  o f  la d in g .”  
H e  th e n  expresses an  o p in io n  w h ic h  seems to  m e, 
w i th  respect, to  be a  n o n  seq u itu r, t h a t  th e  s h ip 
o w n e r is  e n t it le d  to  re m u n e ra tio n  fo r  th e  services 
o f  w h ic h  th e  o w n e r has re ce ived  th e  b e n e fit. I n  
m y  ju d g m e n t, o n  a b i l l  o f  la d in g  c o n tra c t i f  th e re  
be a d e v ia t io n  th e  sh ip o w n e r is  n o t  e n t it le d  to  
a n y  fre ig h t  un less th e re  a re  c ircum stance s  fro m  
w h ic h  som e c o n tra c t can  be im p lie d  fro m  h is  
d e liv e r in g  th e  goods on p re s e n ta tio n  o f  th e  b i l l  o f  
la d in g .

I t  fo llo w s  t h a t  o n  th e  b i l l  o f  la d in g  c o n tra c t 
w i th  w h ic h  o n  th e  q u e s tio n  o f  f re ig h t  w e are a lone 
concerned (see Leduc  v .  W a rd  (su p .)), th e  sh ip  
h a d  no  r ig h t  to  c la im  f re ig h t  f ro m  Messrs. T a te  a n d  
L y le  to  w h o m  th e  goods pass b y  endo rse m en t o f  
th e  b i l l  o f  la d in g , n o r h a d  th e y  a n y  lie n  th e re fo re  
w h ic h  th e y  w ere  e n t it le d  to  assert a g a in s t Messrs. 
T a te  a n d  L y le .

A c c o rd in g ly , in  m y  v ie w , th e  ju d g m e n t b e lo w  
m u s t be v a r ie d  b y  a ff irm in g  th e  ju d g m e n t so fa r  
as i t  is concerned w i th  ge nera l average c o n tr ib u t io n s  
an d  d ism iss in g  th e  c la im  fo r  f re ig h t.  A s  regards 
costs, I  t h in k  th a t  as th e  p o in t  on  w h ic h  th e  
re spond en ts  succeed, i f  m y  ju d g m e n t p re v a ile d , 
was n o t m ade in  th e  c o u r t  b e lo w , a n d  a t  be s t is 
o n ly  im p e r fe c t ly  p leaded , th e  a p p e lla n ts  sh o u ld  
ha ve  no  costs o f  th e  appea l. I f  m y  ju d g m e n t ha d  
tu rn e d  o u t  to  be th e  ju d g m e n t o f  th e  m a jo r i ty ,  I  
w o u ld  ha ve  th o u g h t  i t  r ig h t  t o  d r a f t  an  a m e n d m e n t 
o f  th e  p le a d in g  i f  I  cons ide red  i t  de s irab le  t h a t  th e  
c o u r t  sh o u ld  ha ve  i t ,  b u t  in a sm u ch  as th is  is  th e  
m in o r i t y  ju d g m e n t, I  ha ve  n o t  th o u g h t i t  w o r th  
w h ile  to  do  so.

Slesser, L.J. —  I n  m y  o p in io n , th e  ca su a lty  
w h ic h  occu rred  to  th e  s.s. Tregenna  o n  le a v in g  th e  
p o r t  o f  San P e d ro  de M a co ris  in  respec t o f  w h ic h  th e  
d e fend an ts  re q u ire d  a ge ne ra l ave rage d e p o s it 
f ro m  th e  p la in t i f fs  as a  c o n d it io n  o f  d e liv e ry  o f  
th e ir  cargo  w as a m is a d v e n tu re  d u r in g  a n  u n ju s t i

fia b le  d e v ia t io n  fro m  th e  c o n tra c t  voya ge . T h e  
c h a r te r -p a r ty , th e  te rm s  o f  w h ic h  w ere  in c o rp o ra te d  
in  th e  b il ls  o f  la d in g  c o v e r in g  th e  p la in t i f fs ’ goods, 
p ro v id e d  t h a t  th e  sh ip  s h o u ld  p roceed to  C uba 
a n d  th e re  lo a d  a t  one o r  tw o  safe p o rts  on  th e  
n o r th  s ide o r  a t  one o r  tw o  safe p o rts  on  th e  sou th  
s ide  a n d  a t  one safe p o r t  o n  th e  so u th  s ide o f  San 
D o m in g o , a n d  a f te r  re c e iv in g  h e r ca rgo  proceed 
as o rd e re d  b y  th e  ch a rte re rs  o r  th e ir  agents to  
d ischa rge  a t  one safe p o r t  in  th e  U n ite d  K in g d o m  
o r  in  th e  B o rd e a u x -H a m b u rg  range, one p o r t  o n ly  
a t  ch a rte re rs ’ o p tio n .

T h e  ch a rte re rs  d u ly  des ig na te d  th e ir  p o rts  
th ro u g h  a c o m m u n ic a tio n  fro m  th e m  to  S im pson , 
Spence, a n d  Y o u n g , th e  agen ts  fo r  th e  steam sh ip  
c o m p a n y . T h e  f i r s t  p o r t  th e y  na m e d  w as C asilda 
•— a p o r t  o n  th e  s o u th  s ide o f  C uba. T h is  in fo r 
m a t io n  w as sen t o n  b y  S im pson , Spence, and  
Y o u n g  to  th e  c a p ta in  a t  Ja m a ic a  a n d  la te r  in  the- 
sam e d a y  F a r r  a n d  Co., th e  ch a rte re rs , designated  
to  Messrs. S im pson , Spence, a n d  Y o u n g  in  N ew  
Y o r k  th e ir  tw o  fu r th e r  p o r ts  in  th e  c h a rte r -p a r ty , 
n a m e ly , S a n tia g o  de C uba , th e  second C uban p o r t,  
a n d  S an P e d ro  de M a co ris , th e  San D o m in g a n  p o rt.  
S c ru tto n , L .J .  has described  in  h is  ju d g m e n t w h y  
th e  o rde rs  o f  Messrs. S im pson , Spence, a n d  Y o u n g  
w ith  re g a rd  t o  these  tw o  second p o rts  n e ve r reached 
th e  c a p ta in . I t  appears  th a t  Messrs. F a r r  and  
Co.’s agents a t  C as ilda  in fo rm e d  th e  c a p ta in  th a t  
S a n tia go  w as th e  second C uba n  p o r t .  H a d  i t  no t 
been fo r  th is  in fo rm a t io n  he w o u ld  ha ve  been 
w ith o u t  o rde rs  f ro m  th e  ow ne rs ’ agents b o th  as to  
S a n tia g o  a n d  as to  th e  San D o m in g a n  p o r t.

I  agree w i th  S c ru tto n , L .J .  t h a t  th e  p o w e r and 
d u ty  to  g iv e  o rde rs  to  th e  m a s te r w as in  th e  ow ners 
a n d  th e ir  agents, a n d  th a t  once th e  c h a rte re r had  
c o m m u n ic a te d  th e  nam es o f  h is  p o r ts  to  th e  ow ners 
o r  th e ir  agents, he  h a d  done a l l  t h a t  w as re q u ire d  
o f  h im  u n d e r th e  c h a rte r , a n d  I  do  n o t  th in k  
th a t ,  as re gard s  th e  ch a rte re rs  o r  th e ir  successors 
in  t i t le  t o  th e  goods, th e  q u e s tio n  p ropou nde d  
b y  th e  le a rn e d  ju d g e , n a m e ly  : “  D id  Messrs.
S im pson , Spence, a n d  Y o u n g  a c t d i l ig e n t ly  o t  
n e g lig e n tly  in  th e  tra n s m is s io n  o f  tho se  orders  ? 
is  m a te r ia l in  d e te rm in in g  w h e th e r th e re  was an 
u n ju s t if ia b le  d e v ia tio n .

T h e  nam es o f  th e  p o rts  h a v in g  been p ro p e r ly  
des igna ted , i f  th e  c a p ta in , th ro u g h  fa ilu re  o f  those 
nam es to  re ach  h im  fro m  th e  ow ne rs  o r  th e ir  
agents, d id  n o t p roceed u p o n  th e  c o n tra c t  voyage» 
t h a t  is  s u ff ic ie n t t o  ju s t i f y  th e  ch a rte re rs  p r im a 
fa c ie  in  c la im in g  th a t  re s p o n s ib liity  fo r  an un 
ju s t if ia b le  d e v ia t io n  th e re b y  ensu ing  w as on the 
sh ipow ners . C ounsel fo r  th e  p la in t i f fs  has r ig h t ly  
a rg u e d  th a t  he re , in  th e  c ircum stance s , th e  whole 
vo ya g e  a f te r  le a v in g  S a n tia g o  w as a  devia tion» 
because th e  sh ip , in s te a d  o f  p roceed ing  d ire c tly  
f ro m  S a n tia go  to  San P e d ro  de M a co ris , proceeded 
fo r  o v e r a  d a y  a w a y  fro m  San P e d ro  de M acoris 
a n d  increased h e r voya ge  fro m  th e  d ire c t  rou te  
f ro m  S a n tia g o  to  San P e d ro  de M a co ris  b y  ove 
250 m iles . F ro m  th e  m o m e n t t h a t  th e  sh ip  J® 
S a n tia go  i t  w as d e v ia t in g  a n d  th e  m ere  fa c t  th »  
u lt im a te ly  i t  re tu rn e d  to  th e  p o r t  t o  w h ic h  * 
o u g h t to  h a ve  gone d ire c t ly  does n o t m a ke  th »  
d e v ia t io n  a n y  less a d e v ia t io n . .

I n  th e  absence o f  express s t ip u la t io n  to  tn  
c o n tra ry ,  th e  o w n e r im p lie d ly  u n de rtakes  
p roceed in  th e  usu a l a n d  c u s to m a ry  m a n n e r w ith o  
unnecessary d e v ia t io n , a n d  d e la y  in  perform1 S 
th e  c h a rte r  vo ya g e  m a y  c o n s titu te  a d e v ia tio »  • 
See th e  ob se rva tio n s  o f  C o ckb u rn , C .J . in  Scj&  
m anga a n d  Co. v . S tam p  (1880, 4  A sp .
L a w  Cas. 161 a t .  p. 2 9 7 ; 42 L .  T .  R ep . a t  p . 8 **1  
L .  R . 5 C. P . D . a t  p . 299). I n  th e  pres<^f  
case I  t h in k  t h a t  i t  is  c le a r t h a t  a t  th e  tim e
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the  m is a d v e n tu re  th e  ow ners o f  th e  goods w ere 
n o t th e  p la in t i f fs ,  Messrs. T a te  a n d  L y le ,  b u t  
Messrs. F a r r  an d  Co., th e  ch a rte re rs . G reer, L .J . ,  
ln  h is  ju d g m e n t, has g iv e n  th e  reasons w h y  he has 
■come to  th is  con c lu s io n — reasons w i th  w h ic h  I  
Agree an d  do  n o t  repea t. O n  th is  a ssu m p tio n  m y  
C o rd  p ro p o u n d s  th e  fo llo w in g  q u es tions  : F ir s t ly ,  
w h e th e r c o n tr ib u t io n  becomes due fro m  th e  ow ners 
o f  th e  cargo  a t  th e  t im e  th e  sacrifice  has been 
m ade, o r  is  an  o b lig a t io n  im posed  o n ly  o n  th e  
ow ne rs  o f  th e  goods u n d e r th e  b il ls  o f  la d in g  a t  th e  
tu n e  th e  vessel reaches th e  p o r t  o f  d is c h a rg e ; a n d  
seco nd ly , has th e  sh ip  a lie n  on  th e  cargo  to  secure 
c o n tr ib u t io n  o f  th e  o w n e r o f  th e  goods a t  th e  t im e  
■of th e  ge nera l sacrifice , o r  is th e  lie n  o n ly  one w h ic h  
becomes a v a ila b le  a t  th e  p o r t  o f  d ischa rge  as 
a g a in s t th e  th e n  h o ld e r o f  th e  b i l l  o f  la d in g  ?

T h e  m o s t use fu l a u th o r it y  w h ic h  I  ha ve  been ab le  
to  f in d  on  th is  p o in t  is  th e  case o f  S ca ife  v . T o b in , 
<1832, 3 B a rn , a n d  A d o l. 523, 1 L .  J .  K .  B . 183). 
In  t h a t  case a consignee re ce ived  goods in  pu rsuance  
c f  a b i l l  o f  la d in g  w h ic h  expressed th a t  th e  goods 
Were to  be d e liv e re d  to  h im  “  p a y in g  average 
accu s tom e d .”  T h e  sh ip  en coun te re d  a s to rm  an d  
th e  m asts  w ere  c u t  a w a y  fo r  th e  p re s e rv a tio n  o f  th e  
sh ip  a n d  cargo , w h ic h  gave rise  to  th e  c la im  fo r  
average. L o rd  T e n te rd e n  sa id  (3  B a rn , and  
A d o l. a t  p . 529 ; 1 L .  J .  K .  B . a t  p . 185) : “  A  
consignee w h o  is  th e  a b so lu te  o w n e r o f  th e  goods 
is lia b le  to  p a y  genera l ave rage because th e  la w  
th ro w s  u p o n  h im  th a t  l ia b i l i t y .  T h e re  is  no  o th e r 
Person to  p a y  i t .  B u t  a m ere  consignee w h o  is 
n o t th e  o w n e r is n o t lia b le  un less be fo re  he receives 
th e m  he is  in fo rm e d  b y  th e  sh ip o w n e r o r  th e  
'« a s te r t h a t  i f  he ta ke s  th e m  he m u s t p a y  i t  ”  ; and  
.n r d  W e ns leyd a le  (P a rke , J .)  sa id  (3  B a rn , a n d  

A nn ), a t  p . 531 ; 1 L .  J . K .  B . a t  p . 185) th a t  
a m ere  consignee is n o t lia b le  b u t  th e  sh ip o w n e r 
’ ."a y  in s is t on  h is  r ig h t  o f  lie n  a n d  re fuse  to  
d e liv e r un less th e  consignee pa ys  o r  agrees to  
pa y  i t .  s

T h u s  in  th e  p re se n t case th e  pe rson  w h o  w o u ld  be 
P r im a r ily  lia b le  to  genera l ave rage w o u ld  be Messrs. 
* a r r  a n d  Co., th e  ow ners o f  th e  goods a t  th e  t im e  
c i  th e  sacrifices, th o u g h  in  th e  p re se n t case th e ir  
« a b i l i ty  w o u ld  ha ve  been d e s tro ye d  b y  reason o f  

d e v ia t io n  fro m  th e  ch a rte re d  voya ge  and  th e  
•a b il i ty  o f  th e  p la in t i f fs  t o  p a y , a n d  so to  a ffo rd  

an answ er to  th e  d e fend an ts  in  re ta in in g  th e ir  
m oney w h ic h  has been p a id  u n d e r th e  average b o n d  ; 
" e  p la in t i f fs ’ case m u s t depend u p o n  w h e th e r o r 

h c t,  in  th e  c ircum stance s  o f  th e  d e v ia t io n , th e  
S hipow ners can  p ro p e r ly  c la im  a lie n  u p o n  th e  
goods. T h is  appears to  m e in  th e  p resen t case to  

e th e  dec is ive  qu es tion .
in-G reer’ ta kes th e  v ie w  th a t  i f  th e  goods

stead o f  b e in g  w ith h e ld  u n d e r th e  lie n  ha d  been 
i] ,)Vf red  to  to e  p la in t i f fs  w ith o u t  re q u ir in g  a n y
I . e r ta k in g  fro m  th e m , th e y  w o u ld  p ro b a b ly  
v ^ b e e n  e n t it le d  to  say o n  th e  p r in c ip le  o f  Leduc  

' h o r d  t h a t  th e  sh ip  in  d e v ia t in g  w ith o u t  th e ir  
a nsen t  w as in  possession o f  th e ir  goods w ith o u t  
. y  c o n tra c t re la t in g  to  th e m  as th e  c o n tra c t 
1 ^ ^ e l y  c o n ta in e d  in  th e  b i l l  o f  la d in g , b u t  th e  
( i ' .  .J u s t ic e  says th a t  he  does n o t  t h in k  t h a t  th e  
i  " to o n  ¡n  Lgduc  v . W a rd  (1888, 6 A sp . M a r.

4 7 ^  CaS- 290 ; 58 L ' T - R eP ‘ 908 i 20 Q- B - D iv .  
a /  P reve n ts  th e  s h ip o w n e r fro m  s a y in g : “ I  ha d  
in t o  c o n tr ib u t io n  fro m  Messrs. F a r r  a n d  Co., 
sac in te re s t, a n d  fo r  whose b e n e fit, th e
a n d t i? 6-* Were m ade an d  th e  expenses in c u rre d , 
lien  •e*r  l ia b i l i t y  w as secured in  m y  ha nds  b y  th e  
a . § lv e n  b y  th e  la w , an d  th e re  w as, th e re fo re , 
bond r^ °  0 n  R le  8 ° ° (i s w ith in  th e  m e a n in g  o f  th e  
Di_. ’ .a n d  a go od  c o n s id e ra tio n  o n  th e  p a r t  o f  th e  
e ia in t if fs  co n ta in e d  in  th e  b o n d .”

I  ha ve  com e to  th e  con c lu s ion , ho w e ve r, th a t  
th e  d e v ia t io n  w o u ld  ha ve  p re ve n te d  th e  s h ip 
ow ners  fro m  h a v in g  a n y  r ig h t  t o  c o n tr ib u t io n  fro m  
Messrs. F a r r  a n d  Co., a n d  I  am  im pressed b y  th e  
o b se rv a tio n  in  th e  ju d g m e n t o f  S c ru tto n , L .J .  
th a t  he is  n o t  aw are  o f  a n y  case w here  th e  cargo- 
o w n e r has been h e ld  lia b le  fo r  genera l average 
a lte r  an  u n ju s t if ia b le  d e v ia t io n , a n d  so no  lie n  
o n  th e  goods arises en fo rceab le  a g a in s t th e  p la in 
t i f fs ,  w h o  ha ve  p a id  an d  signed th e  bo n d  to  o b ta in  
th e ir  goods w ro n g ly  d e ta in e d .

I n  m y  v ie w , th e re fo re , w h e th e r th e  m a t te r  be lo oke d  
u p o n  fro m  th e  p o in t  o f  v ie w  o f  th e  ca rg o -o w n e r a t  
th e  t im e  o f  th e  sacrifice  o r  f ro m  th e  p o in t  o f  v ie w  o f  
th e  p la in t i f fs ,  th e  u lt im a te  consignees o f  th e  goods, 
th e  d e v ia t io n  is in  e ith e r  case a  s u ff ic ie n t defence 
to  a c o n tr ib u t io n  fo r  ge nera l average. F o r  these 
reasons I  am  o f  o p in io n  th a t  th e  f in d in g  o f  u n 
ju s t if ia b le  d e v ia t io n  concludes th is  m a t te r  and  
co n se q u e n tly  th a t  th e  re te n tio n  o f  th e  goods b y  
th e  sh ipo w ne rs  a n d  th e  p a y m e n t b y  th e  p la in t i f fs  
u n d e r co m p u ls io n  c a n n o t be ju s t if ie d .

T h e  q u e s tio n  w h e th e r d e v ia t io n  d e s tro ys  th e  con 
f a c t u a l  r ig h t  t o  fre ig h t ra ised  on th e  c o u n te rc la im  
is a  d i f f ic u lt  one, b o th  as to  th e  r ig h t  t o  fre ig h t 
u n d e r th e  c o n tra c t a n d  a lso as regards a n  im p lie d  
fre sh  ag reem ent to  p a y  fre ig h t o n  a  quan tu m  
m e ru it. I n  th e  p resen t case, th e  goods w ere u l t i 
m a te ly  sh ipp ed  in  a n o th e r vessel, th e  B a ro n  
D a lm e ny , b u t  no  c la im  is  m ade in  respect o f  th a t  
t ra n s h ip m e n t, b u t  ra th e r  a  c la im  fo r  th e  o r ig in a l 
c o n tra c t fre ig h t an d , in  a n y  e ve n t, th e re  is no 
ev idence t h a t  a n y  a rra n g e m e n t was m ade th a t  th e  
fre ig h t  sh o u ld  be p a id  fo r  th e  serv ice  o f  th e  B a ro n  
D a lm e n y  in  respec t o f  th e  o r ig in a l c o n tra c t,  a n d  th e  
sam e v ie w  app lies  to  th e  c la im  fo r  q u a n tu m  m e ru it. 
T h e  d e fend an ts  ha ve  an  o b lig a t io n  to  h a n d  o ve r th e  
p la in t i f fs ’ goods a n d  m a ke  no  p r o f i t  o u t o f  th e ir  
w ro n g fu l d e te n tio n  on  a n o th e r a n d  u n c o n tra c te d  
voyage .

A s  to  th e  c la im  fo r  f re ig h t,  i f  i t  w ere o th e rw ise  
m a in ta in a b le  on  a n y  basis, I  agree w i th  S c ru tto n , 
L .J .  t h a t  w h ile  th e re  is no  a u th o r it y  on th e  
q u e s tio n , as a m a t te r  o f  lo g ic  th e  c la im  fo r  f re ig h t 
w o u ld  fa i l  w i th  th e  d isa b le m e n t o f  th e  c o n tra c t o f  
ca rnage . A s  to  an  im p lie d  c o n tra c t on  quan tu m  
m e ru it,  in  an  a p p ro p r ia te  case w he re  th e  ca rriage  
w as p e rfo rm e d  u n d e r a n  im p lie d  fre sh  ag reem ent,
I  do  n o t  fee l i t  necessary in  th e  p resen t case to  
express an  o p in io n . I  do  n o t dea l w i th  th e  defence 
w h ic h  re lies u p o n  th e  a c t io n  o f  th e  agents, Messrs 
W e tm o re  a n d  B u ch e r, a t  San D o m in g o , because 
in  m y  v ie w  i f  th e  c a p ta in  ac te d  on th e ir  in s tru c tio n s , 
th e y  w ere  in s tru c t io n s  g iv e n  w ith o u t  a n y  a u th o r it y  
f ro m  th e  ch a rte re rs , a n d  I  d o  n o t  a cce p t th e ir  
v ie w  t h a t  th e y  w ere th e ir  agents in  a n y  m a n n e r 
to  g iv e  o rde rs  to  th e  m a s te r o f  th e  sh ip . I f  th e v  
h a d  a n y  such a u th o r it y ,  w h ic h  I  d o u b t, i t  was 
ra th e r  as agen ts  o f  th e  ow ne rs  th a n  o f  th e  c h a r
te re rs .

T h e  a p pea l th e re fo re  succeeds, a n d  ju d g m e n t 
sh o u ld  be e n te re d  as s ta te d  b y  S c ru tto n , L .J .

A p p e a l allowed.

S o lic ito rs  fo r  th e  a p p e lla n ts , M id d le to n , Le w is  
a n d  C larke .

S o lic ito rs  fo r  th e  responden ts , B o tte re ll a n d  
Roche.
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H IG H  C O U R T OF JU S T IC E .

KING’S B E N C H  DIVISION.
A p r i l  3 0  a n d  M a y  1 , 1 9 3 4 .

(B e fo re  M a c K i n n o n , J . )

H ain  Steam ship Com pany L im ite d  v . Sociedad
A nónim a C o m erc ia l de Exportación  e 

Im p ortac ió n , (a )

C h a r te r -p a r ty — C o n s tru c t io n — D u r a t io n  o f  la y  
da ys— “  S u n d a y s  a n d  h o lid a y s  excepted  ” —  
L o c a l la w  fo r b id d in g  lo a d in g  o f  s h ip s  a fte r  
1 p .m .  o n  S a tu rd a y — S a tu rd a y  a fte rn o o n  n o t 
a  “  h o lid a y .”

A  c h a r te r -p a r ty  p ro v id e d  th a t the s h ip  s h o u ld  be 
load ed  a t the ra te  o f  a  f ix e d  n u m b e r o f  ton s  p e r  
r u n n in g  d a y , “  S u n d a y s  a n d  h o lid a y s  ex
cep ted .”  N o  lo a d in g  to o k  p la c e  o n  S a tu rd a y  
a fte rn o o n s , i n  c o m p lia n c e  w i th  the  la w  o f  the  
A rg e n t in e  R e p u b lic  ( i n  w h ic h  the lo a d in g  p o r t  
w a s  s itu a te d ) , w h ic h  p r o h ib its  the lo a d in g  o f  
s h ip s  o n  S a tu rd a y s  a fte r  1 p .m .

H e ld ,  th a t the p e r io d  f r o m  1 p .m .  to m id n ig h t  on  
S a tu rd a y  w a s  n o t a  “  h o lid a y  ”  w ith in  the  
m e a n in g  o f  the  c h a r te r -p a r ty ,  a n d  the re fo re  th a t 
th a t p e r io d  c o u ld  n o t be exc lud ed  i n  c o m p u tin g  
the date a t w h ic h  the la y  d a y s  e x p ire d .

L o v e  a n d  S te w a r t  L im i t e d  v .  R o w to r  S te a m s h ip  
C o m p a n y  L im i t e d  (1 3  A s p .  M a r .  L a w  Cas. 
5 0 0 ;  115  L .  T .  R e p .  4 1 5  (1 9 1 6 ) 2  A .  C . 52 7 ) 
a p p lie d .

Special case stated by an umpire.
B y  a c h a r te r -p a r ty  d a te d  th e  8 th  N o v ., 1932, 

th e  sh ip  T re va rra ck  w as ch a rte re d  to  proceed to  
p o rts  in  th e  A rg e n tin e , a n d  th e re  rece ive  a  cargo 
o f  g ra in  fo r  ca rriage  to  A n tw e rp  o r R o tte rd a m .

T h e  m a te r ia l clauses o f  th e  c h a r te r -p a r ty  w ere 
as fo llo w s  :

“  13. T h e  s team er s h a ll be load ed  a t  th e  ra te  
o f  225 to n s  p e r ru n n in g  d a y  u p  to  th e  f i r s t  
3000 to n s  an d  a t  th e  ra te  o f  400 to n s  p e r ru n n in g  
d a y  fo r  a n y  q u a n t i ty  above  3000 to n s , S undays 
a n d  h o lid a y s  excep ted , o th e rw ise  dem urrage  
s h a ll be p a id  b y  th e  ch a rte re rs  a t  th e  ra te  o f  
tw op ence  s te r lin g  p e r gross re g is te r to n  p e r 
ru n n in g  d a y  fo r  steam ers o f  u p  to  4000 to n s  dead
w e ig h t cargo  c a p a c ity  a n d  th reepence  s te r lin g  
p e r gross re g is te r to n  p e r ru n n in g  d a y  fo r  steam ers 
o f  o ve r 4000 to n s  d e a d w e ig h t cargo  c a p a c ity . 
T im e  fo r  lo a d in g  sh a ll com m ence to  c o u n t tw e lv e  
ho u rs  a f te r  w r i t te n  n o tic e  has been g ive n  b y  th e  
m a s te r o r  agents o n  a n y  d a y  (S undays and  
h o lid a y s  excep ted ) b e tw een  9 a .m . a n d  6 p .m . 
to  th e  ch a rte re rs  o r th e ir  agents t h a t  th e  steam er 
is  re a d y  to  rece ive  cargo , b u t  th e  sa id  no tice  
s h a ll be g ive n  a t  th e  f i r s t  p o r t  o f  lo a d in g  o n ly .

“  16. D is p a tc h  m o n e y  (w h ic h  is  t o  be p a id  to  
ch a rte re rs  be fo re  s team er sails) sh a ll be p a ya b le  
fo r  a l l  t im e  saved in  lo a d in g  ( in c lu d in g  S undays 
an d  h o lid a y s  saved) a t  th e  ra te  o f  101. s te r lin g  
p e r d a y  fo r  steam ers u p  to  4000 to n s  b i l l  o f  la d in g  
w e ig h t, a n d  151. s te r lin g  p e r d a y  fo r  steam ers o f  
o ve r 4000 to n s  b il ls  o f  la d in g  w e ig h t. . . .

“  17. T h e  cargo to  be b ro u g h t to  a n d  a longs ide  
a t  ch a rte re rs ’ r is k  an d  expense.”

T h e  sh ip  a r r iv e d  a t  San L o re n zo , a n d  gave no tice- 
o f  readiness to  lo a d  a t  9 a .m . on  th e  1 4 th  N o v ., 
a n d  th e  la y  days, th e re fo re , began a t  9 p .m . on  th a t  
d a y . She proceeded to  R o sa rio  on  th e  22 nd  N ov .,, 
a n d  to  L a  P la ta  on  th e  2 8 th  N o v ., a n d  th e  lo a d in g  
w as com p le te d  a t  th e  la t te r  p o r t  a t  11 a .m . on th e  
1s t D ec. T h e  t o ta l  cargo w as 7607 to n s , th e  la y  
da ys  u n d e r th e  c h a r te r -p a r ty  be in g , th e re fo re , 
tw e n ty - fo u r  da ys  tw e n ty  hours .

T h e  sh ipo w ners  sa id  th a t  th e  la y  da ys  e xp ire d  
a t  6.30 p .m . on  th e  1 6 th  D ec ., m a k in g  th e  t im e  
saved in  lo a d in g  f if te e n  da ys  seve n -a n d -a -h a lf hours. 
T h e  cha rte re rs  sa id  t h a t  th e  la y  da ys  e x p ire d  a t
2.30 p .m . on  th e  1 9 th  D ec ., m a k in g  th e  sav ing  
e igh teen  da ys  th re e -a n d -a -h a lf ho u rs . T h e  d if fe r
ence in  th e  tw o  c o m p u ta tio n s  w as due to  th e  sh ip 
ow ners  in c lu d in g  th e  w h o le  o f  th e  S a tu rdays  
be tw een  th e  1 4 th  N o v . an d  th e  1 6 th  D ec ., whereas 
th e  ch a rte re rs  sa id  th a t  t im e  o n ly  ra n  on  S a tu rdays  
u n t i l  1 p .m ., a n d  th a t  S a tu rd a y  a fte rn o o n s  m u s t 
be exc lud ed .

T h e  u m p ire  fo u n d  as a  fa c t  t h a t  b y  A rg e n tin e  
la w  th e  w o rk  o f  lo a d in g  vessels w as p ro h ib ite d  
a f te r  1 p .m . o n  S a tu rd a ys . H e  h e ld , neverthe less, 
t h a t  S a tu rd a ys  w ere  to  be co m p u te d  as f u l l  days 
u n d e r th e  c h a r te r -p a r ty ,  a n d  he m ade an  aw a rd  
based o n  t h a t  c o n s tru c tio n .

T h e  q u e s tio n  fo r  th e  c o u r t was w h e th e r the  
u m p ire ’s c o n s tru c t io n  o f  th e  c h a r te r -p a r ty  was 
c o rre c t in  la w .

W ill in k  fo r  th e  cha rte re rs .

S ir  Robert A ske , K .C ., a n d  F .  M .  V aughan  fo r  
th e  sh ipow ners .

MacKinnon, J.— T h is  is  a  specia l case s ta te d  by  
a n  a rb it ra to r .  A  d is p u te  arose be tw een  sh ip 
ow ne rs  a n d  ch a rte re rs  o n  a  c h a r te r -p a r ty  da ted 
th e  8 th  N o v ., 1932, on a p r in te d  fo rm  k n o w n  as 
“  C e n trocon ,”  in  re g a rd  to  th e  ca rriage  o f  a  cargo 
o f  g ra in  f ro m  th e  A rg e n tin e  b y  th e  steam sh ip  
T reva rrack . B y  t h a t  c h a r te r -p a r ty , as b y  any 
c h a r te r -p a r ty , th e  sh ip o w n e r engages to  c a rry  
th e  cargo  fro m  one p o r t  t o  a n o th e r a t  a  c e r ta in  ra te  
o f  f re ig h t  p e r to n . T h e  services w h ic h  th e  sh ip 
o w n e r p ro v id e s  fo r  t h a t  p a y m e n t in  a d d it io n  to  
th e  ca rriage  o f  th e  goods across th e  sea fro m  p o r t  
t o  p o r t ,  in c lu d e  th e  serv ice  o f  th e  s tea m sh ip  ly in g  
in  th e  p o r t  o f  lo a d in g  a n d  th e  p o r t  o f  d ischarge  fo r 
th e  lo a d in g  an d  d ischa rge  o f  th e  cargo. I n  ca lcu
la t in g  th e  f re ig h t  he in c lu d e s  a c e r ta in  es tim a ted  
t im e  o f  s ta y  in  th e  p o r t  o f  lo a d in g  a n d  th e  p o r t  of 
d ischarge , a n d  u s u a lly  i f  t h a t  t im e  exceeds the  
basis on  w h ic h  th e  fre ig h t  p e r to n  is  ca lcu la ted , 
he  is  t o  rece ive  fu r th e r  re m u n e ra tio n  b y  w a y  o f 
de m urrage . I n  th is ,  as in  m a n y  fo rm s  o f  cha rte r- 
p a r ty ,  th e re  is a n  added  p ro v is io n  t h a t  i f  the 
ch a rte re rs  do  th e  w o rk  o f  lo a d in g  o r  d ischarge w  
less th a n  th is  agreed s ta n d a rd  t im e , th e  sh ip 
ow ners  s h a ll m a ke  p a y m e n t to  th e m  fo r  th e  saving 
in  d e la y  o f  th e  sh ip  in  th e  fo rm  o f  d is p a tc h  money-

A c c o rd in g ly , ra th e r  an  e la b o ra te  p ro v is io n  ,s 
in s e r te d  in  th is  c h a r te r -p a r ty  to  asce rta in  w h a t i s 
th e  s ta n d a rd  t im e  th a t  th e  sh ip  is  to  s ta y  in  the 
p o r t  o f  lo a d in g . I f  th a t  s ta n d a rd  is  exceeded the  
sh ip  is  to  rece ive  d e m urrage  ; i f  th e  s ta n d a rd  tim e  
is  n o t  a ll occu p ied  th e  ch a rte re r is  t o  receive 
d is p a tc h  m o n e y . T h e y  p ro v id e  fo r  th e  asce rta in 
m e n t o f  t h a t  s ta n d a rd  t im e , n o t  b y  sa y in g  so m any 
days o r  so m a n y  ho u rs , b u t  w i th  re ference to  the 
size o f  th e  s tea m er in  th e  fo rm  o f  sa y ing  th a t  the 
s tea m er s h a ll be lo ad ed  a t  th e  ra te  o f  a  certa in  
n u m b e r o f  to n s , n a m e ly , 225 to n s , p e r “  ru nn ing  
d a y  ”  u p  to  3000 to n s  a n d  a t  th e  ra te  o f  400 ton? 
p e r “  ru n n in g  d a y  ”  fo r  a n y  q u a n t i ty  above 800'(a) Reported by V. R. A ronson, Esq., Barrister-at-Law.
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to n s . A s  th e  cargo in  th is  case a m o u n te d  to  
7670 to n s  a n  a r ith m e t ic a l a p p lic a t io n  o f  th a t  fig u re  
a t  th e  ra te  I  ha ve  m e n tio n e d  shows th a t  th e  
s ta n d a rd  t im e  fo r  lo a d in g  was tw e n ty - fo u r  days 
tw e n ty  ho u rs . T h e  sh ip  in  fa c t  w as load ed  in  
some s ix  “  ru n n in g  d a ys ,”  o r  s ix  p e rio d s  o f  tw e n ty -  
fo u r  hours . I t  is  o b v io u s  th e re fo re  th a t  so fa r  
f ro m  th e  s h ip  h a v in g  ea rned  d e m urrage  d is p a tc h  
m o n e y  w as p a ya b le  b y  th e  sh ip o w n e r to  th e  
ch a rte re r.

T h is  d isp u te  arises as to  th e  a m o u n t o f  th e  
d is p a tc h  m o n e y . T h a t  is  because th e  sh ip o w n e r 
says th e  t im e  saved w as fif te e n  da ys  seven-and-a - 
h a lf  ho u rs , a n d  th e  ch a rte re rs  say th a t  i t  was 
e igh teen  da ys  th re e -a n d -a -h a lf ho u rs . T h a t  d if fe r 
ence arises in  th is  w a y . T h e  clause ru n s  : “  T h e  
s team er s h a ll be load ed  a t  th e  ra te  o f  ”  (so m a n y  
to n s  p e r ru n n in g  d a y ) “  S undays a n d  h o lid a y s  
excep ted . . . . T im e  fo r  lo a d in g  sh a ll com 
m ence to  c o u n t tw e lv e  ho u rs  a f te r  w r i t te n  n o tic e  
has been g iv e n  b y  th e  m a s te r o r  agen ts .”

N o w  a “  ru n n in g  d a y  ”  p r im a  fa c ie ,  as was 
p o in te d  o u t b y  L o rd  E sh e r in  th e  case o f  
N ie lsen  v .  W a it  (5 A sp. M a r. L a w  Cas. 5 5 3 ; 54 
L .  T . R e p . 344, a t  p . 3 4 7 ; 16 Q . B . D iv .  67,
a t p . 72) m eans a co n secu tive  d a y , a n d , as he 
p o in ts  o u t, a “  ru n n in g  d a y  ”  is  a n a u tic a l 
phrase. ‘ ‘ R u n n in g  d a y s ”  in  those  da ys  w ere days 
on w h ic h  th e  sh ip  in  th e  o rd in a ry  course was 
ru n n in g . I t  th e re fo re  m eans th e  w h o le  o f  e ve ry  
<lay w h e n  a sh ip  is  ru n n in g  and  p r im a  fa c ie  m eans 
e ve ry  ca le n d a r d a y , in c lu d in g  S undays. I n  th is  
case th e y  are c le a r ly  n o t ca le n d a r days. T h e y  are 
pe riods  o f  tw e n ty - fo u r  h o u rs , because t im e  is  to  
beg in  tw e lv e  ho urs  a f te r  a c e r ta in  n o tice , a n d  fro m  
th a t  m o m e n t w hen  t im e  begins y o u  ta k e  y o u r  
consecu tive  p e riods  o f  tw e n ty - fo u r  ho u rs  as 
”  ru n n in g  d a ys .”  B u t  th e  c o n tra c t p ro v id e s  th a t  
y o u  s h a ll n o t  ta k e  a l l  con secu tive  p e riods  o f  tw e n ty -  
fo u r  h o u rs , because S undays a n d  h o lid a y s  are to  
be exce p ted . T h e re fo re , w h e n  y o u  ha ve  s ta r te d  
" t  a n y  p a r t ic u la r  h o u r, c o u n tin g  y o u r  consecu tive  
tw e n ty - fo u r  hours , i f  a  S u n d a y  o r  a h o lid a y  in te r 
venes, y o u  c u t  t h a t  o u t  a n d  o m it  f ro m  th e  ca lcu la 
t io n  th e  tw e n ty - fo u r  ho u rs  o f  th e  S u n d a y  o r  th e  
h o lid a y .

T h e  cha rte re rs  say t h a t  in  a d d it io n  to  th a t  
express e x c e p tio n  o f  S und ays  a n d  h o lid a y s  a 
fu r th e r  p e r io d  is  to  be c u t  o u t  f ro m  th e  c o m p u ta 
t io n  o f  th e  con secu tive  tw e n ty - fo u r  ho u rs , n a m e ly , 
fro m  l  p .m . on S a tu rd a y  u n t i l  m id n ig h t,  o r  ra th e r , 
us S a tu rd a y  precedes S u n d a y , y o u  a d d  th e  p e r io d  
fro m  1 p .m . on w a rds  to  th e  ho u rs  o f  th e  ensu ing  
S unday. T h e y  say th a t  arises because in  th e  
A rg e n tin e  n o t o n ly  is  S a tu rd a y  a fte rn o o n  a fte r  
I  p .m . a  n o n -w o rk in g  t im e , o r  a h o lid a y , b u t  i t  is 
u c o m p u ls o ry  h o lid a y  in  th e  sense th a t  b y  th e  
A rg e n tin e  la w  i t  is  i i le g a l to  w o rk  a f te r  1 D .m . on 
fh e  S a tu rd a y . T h e re fo re , th e  ch a rte re rs  a rgue 
fh a t  as i t  was ille g a l to  w o rk  a f te r  th a t  t im e , th a t  
P eriod  w h e n  i t  w as so ille g a l t o  w o rk  m u s t be c u t 
° u t  o f  th e  p e r io d  o f  tw e n ty - fo u r  ho u rs  w h ic h  is 
f °  c o n s titu te  a “  ru n n in g  d a y .”

I  t h in k  th a t  th is  c o n te n tio n  is  e rroneous. I n  
fb e  f i r s t  p lace , th e re  is  n o t  a n y  u n d e rta k in g  b y  th e  
m ip , o r  b y  th e  ch a rte re rs , t h a t  th e y  w i l l  w o rk  on 
S a tu rd a y  a fte rn o o n  c o n tra ry  to  A rg e n tin e  la w . 
In is  p ro v is io n  in  th is  clause is  s im p ly  an  a r t i f ic ia l 
a rb it ra r y  m e th o d  o f  c a lc u la t in g  th e  m ean p e rio d , 
s ta n d a rd  t im e , fo r  lo a d in g  a t  th is  p o r t .  I f  th e y  
'a d  chosen to  do  i t  th e y  m ig h t  ha ve  fix e d  a p e r io d  

o t so m a n y  con secu tive  hours . T h e y  do  i t  b y  
c a lc u la tin g  th a t  a m o u n t o f  t im e  w i th  re ference to  
he size o f  th e  s team er a n d  “  ru n n in g  d a ys .”  T h e y  

P ro v id e  th a t  o u t o f  t h a t  c a lc u la tio n  o f  consecu tive  
Periods o f  t im e , S undays and  h o lid a y s  s h a ll be 
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excep ted . I t  w o u ld  ha ve  been p e r fe c t ly  easy to  
say “  S undays a n d  h o lid a y s  a n d  S a tu rd a y  a f te r  
one o ’c lo c k  sh a ll be exce p te d .”  T h e y  ha ve  n o t 
done so, an d  i t  w as s e tt le d  in  th e  case o f  Love  
a n d  S tew art L im ite d  v .  H ow  to r S team ship
C om pany L im ite d  (13 A sp. M a r. L a w  Cas. 4 0 0 ; 
115 L .  T . R e p . 4 1 5 ;  (1916) 2 A . C. 527)
t h a t  S a tu rd a y  a fte rn o o n  is  n o t in c lu d e d  in  th e  
te rm  “  h o lid a y .”  L o rd  S um n er in  th a t  case says 
(115 L .  T . R e p ., a t  p . 417 ; (1916) 2 A . C ., a t  
p . 536) : “  I  t h in k  t h a t  t im e  d u r in g  w h ic h  th e  
w e a th e r is w e t, w h ic h  is t im e  th a t  m a y  be m easured  
b y  m in u te s  o r  b y  hours , a n d  th e  h a lf  o f  each 
S a tu rd a y , w h ic h  th o u g h  h a lf  o f  a ca le n d a r d a y , 
m a y  n o t be th e  sam e as a v a r ie ty  o f  th e  n u m b e r 
o f  w o rk in g  ho u rs  on  an o rd in a ry  d a y , c a n n o t be 
b ro u g h t w ith in  th e  e xce p tio n  o f  ‘ S undays, genera l 
o r  lo c a l h o lid a y s .’ T h e y  are n o t da ys  w i th in  th e  
e xce p tio n  in  th e  clause. A  w e t d a y , even i f  i t  
ra in s  a ll d a y , is n o t a d a y  in  th e  sense in  w h ic h  
S u n d a y  o r  M o n d a y  o r  B a n k  H o lid a y  is a d a y . 
C onsecu tive  days are ru n n in g  even th o u g h  ra in  
m a y  p re v e n t th e  re ce ive r f ro m  g e tt in g  a n y  b e n e fit 
f ro m  th e m . S a tu rd a y  a fte rn o o n s  are th e  m ore  
p la u s ib le  case o f  th e  tw o , b u t  th e  e xce p tio n  in  th e  
c h a rte r  is c le a r ly  based on  days, n o t o n  p a rts  o f  
days. I  do  n o t t h in k  th e  te rm  ex te nds  to  th e  
la t te r  p a r t  o f  a w e e kd a y , on  w h ic h  i t  is  u su a l n o t 
to  w o rk ,  a lth o u g h  w e a l l  c a ll i t  a n d  e n jo y  i t  u n d e r 
th e  nam e o f  a S a tu rd a y  h a lf -h o lid a y .”

I  t h in k ,  s im ila r ly ,  in  a sce rta in in g  w h a t is  th e  
m e a n in g  o f  th e  language  used b y  th e  p a rtie s  here, 
th a t  q u ite  c le a r ly  th e  p e r io d  o n  S a tu rd a ys  fro m  
1 p .m . o n w a rd s  is n o t  in c lu d e d  in  th e  S undays 
a n d  h o lid a y s  a n d  m u s t n o t  be ta k e n  to  be im 
p lie d ly  in c lu d e d  m e re ly  because in  th e  A rg e n tin e  
a  h o lid a y  is  sa n c tio n e d  b y  s o m e th in g  m o re  s tr in g e n t 
th a n  c u s to m  o r  usage, n a m e ly , b y  a  lo ca l la w  w h ich  
says t h a t  i t  is i lle g a l to  w o rk .  I t  is , I  t h in k ,  p u re ly  
a  q u e s tio n  o f  w h a t is th e  m e a n in g  o f  th is  clause 
a n d  th e  language used b y  th e  p a rtie s , a n d  h a v in g  
re ga rd  to  th e  dec is ion  in  th e  R ow to r case (su p .) I  
th in k  c le a r ly  th e  p ro p e r m e a n in g  o f  th is  is  to  
exc lud e  fro m  th e  con secu tive  p e riods  o f  tw e n ty -  
fo u r  ho u rs  o n ly  S undays a n d  f u l l  ge nera l h o lid a ys  
a n d  n o t to  exc lud e  th e  p e r io d  fro m  1 p .m . on 
S a tu rd a ys .

I n  th e  re s u lt  I  th in k  th a t  th e  le a rn e d  u m p ire  
was r ig h t  w hen  he h e ld  th a t  th e  t im e  saved in  
lo a d in g  w as o n ly  f if te e n  da ys  se ve n -d n d -a -h a lf 
hou rs , a n d  n o t, as th e  ch a rte re rs  co n te n d , e igh teen 
da ys  th re e -a n d -a -h a lf ho u rs , a n d  th e re fo re  th a t  
th e  a w a rd  sh o u ld  be up h e ld .

S o lic ito rs  fo r  th e  ch a rte re rs , R ichards, B u tle r. 
Stokes, an d  W oodham  S m ith .

S o lic ito rs  fo r  th e  sh ipow ners , S in c la ir ,  Roche, 
a n d  Tem perley.

T  T  T
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C t . o f  A p p . ]  T h e  B a a r n . [C t . o f  A p p .

CO URT OF A P P E A L.

J u n e  6  a n d  7 , 1 9 3 4 .

{ B e fo re  S c r u t t o n , G r e e r , a n d  M a u g h a m , 
L . J J . )

The B aarn  (N o . 2 ). (a)

O N  A P P E A L  FR O M  T H E  A D M IR A L T Y  D IV IS IO N .

C o l l is io n  —  C h ile a n  vessel —  R e p a irs  c a r r ie d  
o u t i n  C h ile  —  A c t io n  i n  r e m  —  A d m is 
s io n  o f  l i a b i l i t y  sub je c t to  re fe re nce  to  assess 
dam ages— T e n d e r i n  C h ile  o f  s u m  i n  C h ile a n  
pesos exceed ing  a m o u n t o f  p la in t i f f s ’’ c la im  i n  
pesos— D e p re c ia t io n  o f  C h ile a n  peso— T e n d e r  
re je c ted— D e p o s it  o f  s u m  tende red  i n  C h ile  i n  
s a t is fa c t io n  o f  debt i n  acco rdance  w i th  C h ile a n  
la w — N o  s a t is fa c t io n  o f  c la im  i n  a c t io n .

T h e  p la in t i f f s ,  a  C h ile a n  c o m p a n y , o w n e rs  o f  
the C h ile a n  s te a m s h ip  B .  B . ,  c la im e d  dam ages  
i n  a n  a c t io n  i n  r e m  i n  w h ic h  the o w n e rs  o f  the  
D u tc h  vessel B .  w ere  d e fe n d a n ts , f o r  loss  
a r is in g  o u t o f  a  c o l l is io n  between the  B .  B .  
a n d  the  B .  A n  u n d e r ta k in g  f o r  b a i l  w a s  g iv e n  
b y  the d e fe n d a n ts ’ s o lic ito rs , a n d  b a il  i n  the  
s u m  o f  3 7 5 0 1. w a s  su b se q u e n tly  com p le ted . 
T h e  d e fe n d a n ts  a d m it te d  l i a b i l i t y  sub je c t to  a  
re fe rence to the re g is t ra r  a n d  m e rc h a n ts  to 
assess the a m o u n t o f  the dam ages, b u t be fore  
th e  re fe re nce  w a s  h e ld  th e y  tendered  i n  C h ile  
a  s u m  i n  C h ile a n  pesos w h ic h  w a s  s u ff ic ie n t  
to  d is ch a rg e  p a y m e n ts  a c tu a lly  m a de  i n  C h ile  
b y  the p la in t i f f s  i n  C h ile a n  pesos f o r  re p a irs  
to  the  B .  B . ,  w h ic h  h a d  i n  f a c t  been re p a ire d  i n  
C h ile . T h e  C h ile a n  peso h a v in g  i n  the m e a n 
w h i le  d e p re c ia te d , the  p la in t i f f s  a c c o rd in g ly  
re je c te d  th is  te n de r. B y  C h ile a n  la w  i t  is  n o t  
e s se n tia l f o r  the v a l id i t y  o f  a  p a y m e n t th a t 
i t  s h o u ld  be m a de  w ith  the consen t o f  the  
c re d ito r , b u t i t  m a y  be m a de  a g a in s t h is  w i l l  
b y  the p rocess k n o w n  as  “  c o n s ig n a t io n ,”  i . e . ,  
f o r m a l  p a y m e n t o r  d e p o s it o f  the a m o u n t o f  the  
debt i n  acco rdance  w i th  the d ire c t io n  o f  the  
c o u rt.  T h e  d e fe n d a n ts  a c c o rd in g ly  h a d  re 
cou rse  to  th is  p ro c e d u re , a n d  a  s u m  i n  pesos, 
exceed ing  the  a m o u n t o f  the p la in t i f f s ’ c la im  
a t  the ra te  o f  exchange p r e v a i l in g  a t  the da te  o f  
the  loss w a s , b y  d ire c t io n  o f  the  C o u r t  o f  C h ile , 
a n d  i n  o p p o s it io n  to  the  w ish e s  o f  the p la in t i f f s ,  
d e pos ited  w i th  a  b a n k  i n  C h ile .

L a n g to n ,  J .  h e ld  th a t the d e p o s it o f  the s u m  i n  
C h ile a n  pesos b y  the process o f  “  c o n s ig n a 
t io n  ”  w a s  a  s u ff ic ie n t d is ch a rg e  o f  th a t p a r t  o f  
the  p la in t i f f s ’ c la im ,  a n d  th a t the re fe rence  
d e a lin g  th e re w ith  s h o u ld  be s taye d . O n  a p p e a l 
( re v e rs in g  L a n g to n , J . ) ,  S c ru t to n  a n d  R o m e r, 
L . J J .  h e ld  th a t the d e p o s it i n  C h ile a n  pesos  
h a d  n o  e ffect u p o n  the c la im  a n d  th a t the  
re fe re nce  s h o u ld  p roceed . G reer, L . J .  w a s

(a) Reported by Geoffrey H utchinson, Esq., Barrister-
at-Law.

o f  o p in io n  th a t the d e p o s it s h o u ld  be trea ted  
as p a y m e n t o n  a cco u n t o f  the c la im  to  be 
assessed i n  s te r lin g .

A t  the re fe re nce  the re g is t ra r  h e ld  th a t the 
p l a i n t i f f  w a s  e n t it le d  to  the ag reed dam ages o f  
1581Z., toge the r w i th  in te re s t, o n  the  g ro u n d  
th a t a  fo r e ig n  d e fe n d a n t sue d  i n  th is  c o u n try  
c o u ld  n o t te n d e r p a y m e n t i n  fo r e ig n  c u r re n c y  
i n  s a t is fa c t io n  o f  the c la im .  B a te s o n , ./•  
u p h e ld  the  f in d in g  o f  the  re g is tra r ,  a n d  the 
d e fe n d a n ts  a p p e a le d .

H e ld ,  th a t the  d e fe n d a n ts  w ere  b o u n d  b y  the 
p re v io u s  d e c is io n  o f  the  C o u r t o f  A p p e a l a n d  
c o u ld  n o t th e re fo re  co n te n d  th a t p a y m e n t in  
C h ile  w a s  a  p a y m e n t o n  a cco u n t o f  dam ages in  
E n g la n d  ;  p e r  S c ru tto n  a n d  M a u g h a m , L . J J •, 
th a t a  p a y m e n t i n  fo r e ig n  c u r re n c y  w h ic h  co u ld  
n o t be con ve rte d  in to  s te r l in g  d id  n o t s a t is fy  
a  c la im  p a y a b le  i n  s t e r l in g ;  p e r  M a u g h a m , 
L . J ., th a t a n  a c t io n  b ro u g h t i n  E n g la n d  m u s t 
be su b je c t to E n g l is h  la w  a n d , a c c o rd in g ly , a 
d e p o s it i n  pesos w a s  n o t a  v a l id  p a y m e n t .

T h e  B a a r n  (1 5 0  L .  T .  R e p .  5 0  ; (1 9 3 3 ) P .  251 ) 
co n s id e re d  a n d  e x p la in e d .

A p p e a l  b y  th e  d e fe n d a n ts  f ro m  a dec is ion  o f  
B a te so n , J .  c o n firm in g  a  re p o r t  o f  th e  A d m ira lty  
re g is tra r  o n  a  re ference to  assess dam ages. The 
fa c ts  a n d  co n te n tio n s  o f  th e  p a rtie s  a re  f u l ly  set 
o u t  in  th e  ju d g m e n ts .

I n  h is  re p o r t  th e  re g is tra r  s a id :  “ T h e  o n ly  
q u e s tio n  be fo re  m e o n  th e  re fe rence w as w h e th e r 
th e  sum  o f  80 ,761-02 pesos d e pos ited  in  th e  bank 
in  C h ile  w as to  be t re a te d  as a sum  p a id  on  account 
o f  th e  dam age . T h e  d e fe n d a n ts  s u b m itte d  th a t 
th e  p ro p e r ra te  o f  exchange w as 57-31 pesos to  the  
£ , t h a t  th e  d e p o s it m a de  w as e q u iv a le n t t o  the  
p a y m e n t o f  1409/. 3s. l i d . ,  a n d  th a t  a l l  th e  p la in t ¡1“  
w ere  e n t it le d  to  w as a ju d g m e n t fo r  th e  d iffe rence 
be tw een  t h a t  sum  a n d  1581/., th e  ag reed dam age, 
n a m e ly , 172/. 16s. Id .  N o  ev idence w as called- 
b u t  i t  w as ag reed  b y  counsel th a t  th e re  w as in  
C h ile  an  E xch a n g e  C o n tro l C om m iss ion , th a t  fro m  
a d a te  be fo re  th e  2 7 th  J u n e , 1932, u n t i l  th e  present 
t im e  i t  w as im p o ss ib le  to  pu rchase  fo re ig n  currencies 
in  C h ile  w i th  pesos un less th e  p e rm iss ion  o f  the  
C om m iss ion  w as o b ta in e d , t h a t  t h a t  pe rm iss io n  was 
u n o b ta in a b le , a n d  t h a t  th e  o n ly  use to  w h ic h  the  
pesos c o u ld  be p u t  w as to  pu rchase  co m m o d itie s  in  
C h ile . I f  th e  ow ne rs  o f  th e  B a a rn  h a d  n o t en tered 
a n  appearance  th e  p la in t i f fs  co u ld  ha ve  h a d  the  
vessel so ld  . . . a n d  w h e n , as a  re s u lt  o f  th e  u n d e r
ta k in g  to  a p p e a r a n d  p u t  in  b a il,  b a il  w as g iv e n  in  
th e  su m  o f  3750 /., th e  p la in t i f fs  w ere  assured o l 
h a v in g  th e ir  dam ages p a id  in  s te r lin g . In s te a d  ot 
te n d e r in g  a sum  in  s te r lin g  th e  d e fend an ts  offere • 
th e  p la in t i f fs  a sum  in  pesos in  C h ile  to  s a tis fy  tlie  
c la im . S uch  a  d e p o s it is  n o t e q u iv a le n t to  ® 
p a y m e n t in to  c o u r t ,  an d  in  m y  v ie w  c a n n o t affec 
th e  p roceed ings p ro p e r ly  in s t itu te d  a g a in s t tn  
d e fend an ts  in  th is  c o u n try .  N o  in ju s t ic e  w i l l  b - 
done to  th e  d e fe n d a n ts  in  re fu s in g  to  g iv e  the n  
c re d it  f o r  th e  pesos o ffe re d  to  th e  p la in t i f fs  in  Chu > 
a n d  th e  d e fe n d a n ts  a d m it te d ly  can  a t  a n y  f ‘ n . 
o b ta in  possession o f  th e m  fro m  th e  b a n k  in  Chi 
a n d  th e  p la in t i f fs  do  n o t  c la im  th e m . The Tes 
is  t h a t  th e  p la in t i f fs  a re  e n t it le d  to  be p a id  t  
sum  o f  1581/. w i th  in te re s t.”  T h e  defendan 
appealed.

B a teso n , J . ,  in  c o n firm in g  th e  re p o r t  o f  I  
re g is tra r , h e ld  t h a t  th e  d e fend an ts  w ere  b o u n d
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th e  de c is io n  o f  th e  C o u r t o f  A p p e a l in  The B a a rn  
(150 L .  T .  R e p . 50 ; (1933) P . 251).

T h e  d e fe n d a n ts  appea led .

W ill in k  fo r  th e  a p p e lla n ts .— T h e  re g is tra r  m ade 
h is  re p o r t  on  th e  su p p o s it io n  th a t  n o  q u e s tio n  ha d  
a rise n  as to  th e  v a l id i t y  o f  th e  p a y m e n t in  C h ile . 
T h e  C o u r t o f  A p p e a l h a d  n o t h e ld  th a t  th e  sum  
te n d e re d  c o u ld  n o t be ta k e n  in to  a cco u n t. G reer, 
L .J .  h a d  been o f  o p in io n  th a t  th e  p a y m e n t in  
C h ile  s h o u ld  be tre a te d  as p a y m e n t on  a cco u n t. 
A c c o rd in g  to  C h ilean  la w  th e  sum  te n d e re d  w as a t 
leas t p a r t ,  i f  n o t  f u l l ,  d ischa rge  o f  th e  d e b t. T h e  
c la im  sh o u ld , th e re fo re , be reduced  b y  th e  c o rre 
sp o nd ing  a m o u n t in  s te r lin g . [H e  re fe rre d  to  
Société des H ôte ls  L e  Touquet P a ris -P la g e  v .  
C um m ings  (126 L .  T .  R e p . 513 ; (1922) 1 K .  B . 
451), The V o ltu m o  (126 L .  T .  R e p . 1 ; (1921) 2 
A . C. 544), an d  de Beeche v .  S outh  A m e r ic a n  Stores 
(Gath an d  Chaves) L im ite d  (1933), u n re p o rte d  C. A . ,  
N o v . 29 ).]

H a y w a rd  fo r  th e  re spond en ts  w as n o t ca lle d  on .

Scrutton, L.J. —  In  m y  o p in io n  th is  a p pea l fa ils . 
C e rta in  C h ilea n  sh ipo w ne rs  ha ve  o b ta in e d  a ju d g 
m e n t in  th e  E n g lis h  c o u rts  fo r  dam ages caused to  
th e ir  sh ip  b y  a  co llis io n  w i th  a  D u tc h  s h ip , th e  
d e fend an ts  b e in g  th e  D u tc h  ow ne rs . T h a t  has 
re su lte d  in  a ju d g m e n t a g a in s t th e  de fend an ts  
expressed in  s te r lin g . T h e  p o in t  in  d is p u te  is 
w h e th e r th e  d e fend an ts  can reduce th e  a m o u n t 
th e y  ha ve  to  p a y  b y  b r in g in g  in to  a cco u n t a sum  
th a t ,  u n d e r C h ilea n  la w , th e y  ha ve  d e pos ited  in  a 
b a n k  in  C h ile , i t  be in g  a lleged th a t  b y  C h ilea n  la w  
th a t  a m o u n ts  to  p a y m e n t o f  th e  c la im  fo r  re p a irs  
b y  th e  C h ilea n  sh ip o w n e r— expenses in c u r re d  in  
C h ilean  pesos. T h a t  c o n te n tio n  has been re je c te d  
b y  th e  re g is tra r  a n d  b y  B a teso n , J . ,  an d  I  agree 
w i th  th e  re s u lt o f  th e ir  dec is ions an d  w i th  th e  
reasons th a t  th e y  ha ve  g iv e n . I  m ig h t  s to p  th e re  : 
b u t in  v ie w  o f  th e  v e ry  ea rnes t a n d  a b le  a rg u m e n t 
addressed to  us b y  M r. W il l in k ,  I  th in k  i t  r ig h t  to  
s h o r t ly  s ta te  th e  reasons w h y  I  agree w i th  th e  tw o  
decis ions u n d e r appea l.

T h is  appea l is— I  hope— th e  la s t ch a p te r , b u t  I  
am  n o t  sure th a t  i t  is , o f  a h is to ry  wh>ch began 
w i th  th e  co llis io n  be tw een  th e  C h ilea n  sh ip , th e  
f i t o  B io ,  a n d  th e  D u tc h  s h ip , th e  B a a rn , in  th e  
W aters o f  E c u a d o r. F o r  ce n tu rie s  th e  E n g lis h  
C o u rt o f  A d m ir a l t y  has h a d  a ju r is d ic t io n  o v e r th e  
h ig h  seas, w h ic h  in c lu d e , in  th e  v ie w  o f  th e  E n g lis h  
A d m ira lty ,  a n u m b e r o f  t e r r i t o r ia l  w a te rs , in c lu d in g  
th e  w a te rs  o f  E c u a d o r. T h e  p la in t i f fs  h a d  to  
m p a ir  t h e ir  sh ip , w h ic h  th e y  d id  in  th e ir  ow n  
c o u n try . T h e y  a lso in c u r re d  some expenses in  
E c u a d o r, som e p a ym e n ts  to  th e  A m e r ic a n  C onsu l 
m  A m e r ic a n  d o lla rs , an d  some p a ym e n ts  to  som eone 
1? E n g lis h  po unds . T h e y  m ig h t  h a ve  sued th e  
B u tc h  sh ipo w ne rs  in  H o lla n d . T h e y  m ig h t ,  on 
th e  o th e r  h a n d , u n d e r th e  E n g lis h  A d m ira lty  
P rocedure , a r re s t th e  B a a rn  w h e re v e r th e y  co u ld  
h n d  h e r. T h e y  d id  f in d  h e r in  E n g la n d , a rre s te d  
>cr i n  rem , a n d  co m p e lle d  th e  d e fend an ts  to  g iv e  
a' l ; a n d  th e  d e fe n d a n ts  th e n  a d m it te d  l ia b i l i t y  

0 r  th e  dam ages occasioned b y  th e  c o llis io n . T h e  
q u e s tio n  th e n  w o u ld  p roceed  to  t r ia l  in  th e  re g is try  
j?  asc e r ta in  w h a t w as th e  a m o u n t o f  dam age . 
t uU t th e  d e fe n d a n ts  th e n  m a de  an  a t te m p t to  say 

ere s h o u ld  be no  p roceed ings in  th e  re g is try , 
ccause “ as to  th e  E c u a d o ria n  c u r re n c y  a n d  th e  
m te d  S ta tes  c u r re n c y  a n d  th e  E n g lis h  c u r re n c y  I  

ta tT  ^ o u > an<l  as to  th e  C h ilea n  c u r re n c y  I  ha ve  
U) 6n <re r*am  p roceed ings  .in  C h ile  w h ic h  a m o u n t 

P a y in g  y ou  y o u r  C h ile a n  e x p e n d itu re  in  th e  
tre n c y  in  w h ic h  i t  w as in c u r re d  ”  ; a n d  th e  

M endan ts  endeavo u re d  to  p u t  t h a t  c o n te n tio n

be fo re  th e  E n g lis h  c o u rts  b y  an  a p p lic a t io n  to  s ta y  
p roceed ings  in  th e  re g is try ,  o n  th e  g ro u n d  th a t  
th e re  h a d  been p a y m e n t o f  th e  o n ly  c la im  le f t  in  
d is p u te . T h e y  succeeded in  p e rsu a d in g  L a n g to n , J .  
t h a t  th e re  h a d  been p a y m e n t o f  th e  C h ilea n  e x p e n d i
tu r e  ; b u t  th e  le a rn e d  ju d g e  m ade an  o rd e r t h a t  th e  
ite m s  w h ic h  w e re  n o t C h ilea n  e x p e n d itu re  sh o u ld  
go  to  th e  re g is try .  Those ite m s  ha ve  passed o u t  o f  
th e  ease, because th e y  ha ve  been s e tt le d .

T h e  p la in t i f fs  ap pea led  fro m  th e  o rd e r o f  
L a n g to n , J .  d is a llo w in g  th e  assessm ent o f  th e  
ite m s  o f  C h ilea n  e x p e n d itu re , a n d  th is  c o u r t  
reve rsed  th e  ju d g m e n t o f  th e  le a rn e d  ju d g e . T h e  
o rd e r  o f  th e  c o u r t  as d ra w n  u p  is  : “  T h e  C o u rt 
o f  A p p e a l, h a v in g  h e a rd  counsel, . . . p ro n o u n ce d  
in  fa v o u r  o f  th e  p la in t i f fs ’ a p pea l . . . an d  
p ro n o u n ce d  th e  p a y m e n t b y  d e p o s it m a de  b y  th e  
d e fe n d a n ts  t o  th e  p la in t i f fs  in  C h ile  o n  th e  2 4 th  
J u n e , 1932, in  s a t is fa c t io n  o f  ite m s  7  to  14 o f  
p la in t i f fs ’ c la im  n o t  t o  be a good p a y m e n t, a n d  
o rd e re d  p a y m e n t o f  such  ite m s  to  be m a de  in  th is  
c o u n try . ”  T h a t  o rd e r w as m ade e leven  m o n th s  
ago, a n d  th e  p a rtie s  h a ve  m a de  n o  a t te m p t to  
v a r y  i t .  B u t  M r .  W i l l in k  has a rg u e d  t h a t  i t  w as 
a b a d  o rd e r an d  th a t  i t  does n o t express th e  
ju d g m e n t w h ic h  h a d  been g iv e n  b y  th e  c o u r t  
e leven m o n th s  ago. I  t h in k  he is  r ig h t  t o  th is  
e x te n t : t h a t  th e  c o u r t  d id  n o t say a n y th in g  in  
i t s  ju d g m e n t a b o u t o rd e r in g  p a y m e n t o f  such ite m s  
to  be m a de  in  th is  c o u n try .  I t  seems to  fo llo w , 
h o w e ve r, w h e n  p a y m e n t to  th e  e x te n t o f  35001. 
has been g u a ra n te e d  a n d  p a y m e n t has to  be 
o b ta in e d  in  respec t o f  a  ju d g m e n t g iv e n  in  s te r lin g , 
t h a t  i t  p ro b a b ly  w o u ld  be m ade in  th is  c o u n try ,  
th e  g u a ra n to r  b e in g  in  th is  c o u n try .  I  th in k ,  
h o w e v e r, t h a t  th e  s ta te m e n t in  th e  o rd e r w h ic h  
p ro n o u n ce d  th e  p a y m e n t b y  d e p o s it n o t  to  be a 
go od  p a y m e n t, does exp ress th e  v ie w s  o f  th e  
m a jo r i t y  o f  th e  C o u r t o f  A p p e a l, a n d  th e  C o u r t o f 
A p p e a l w as u n a n im o u s  in  s e tt in g  as ide L a n g to n ,
J . ’ s o rd e r a n d  o rd e r in g  th a t  th e  ite m s  in  qu e s tio n  
sh o u ld  go to  a re fe rence  : a l l  th re e  o f  th e  L o rd s  
Ju s tice s  agreed in  th a t  o rd e r.

T h e re  is , h o w e ve r, some c o n tro v e rs y  as to  w h a t 
th e  L o rd s  Ju s tice s  m e a n t, o r  as to  w h a t one o f  
th e m  m e a n t. T h e re  is  n o  d o u b t, I  th in k ,  o f  w h a t 
m y  b ro th e r  R o m e r m e a n t. H e  to o k  th is  v ie w  : 
“  T h is  is  a  c la im  fo r  dam ages. A  su m  p u rp o r t in g  
to, be p a id  in  C h ile  in  respec t o f  a c la im  o f  dam ages 
b e in g  cons ide red  in  E n g la n d  is  q u ite  ir re le v a n t  ; 
w h e n  dam ages are  b e in g  c la im e d  in  s te r lin g  in  
E n g la n d  i t  is  no  good s a y in g  t h a t  b y  th e  la w  o f  a 
fo re ig n  c o u n try  som e p a y m e n t n o t  in  s te r lin g  b u t  
in  a  fo re ig n  c u r re n c y  is  a good p a y m e n t o f  th e  
c la im  in  s te r lin g .”  I  t h in k  th a t  is  th e  v ie w  ta k e n  
b y  R o m e r, L . J .  I  t h in k  a lso th e re  is  no  d o u b t 
a b o u t th e  v ie w  ta k e n  b y  m y  b ro th e r  G reer. H e  
sa id  : “ I  t h in k  i t  w as e s ta b lished  b y  th e  a ff id a v its  
th a t  u n d e r th e  la w  o f  C h ile  a p a y m e n t b y  * con 
s ig n a tio n  ’ is  th e  e q u iv a le n t o f  p a y m e n t to  th e  
c re d ito r .  I n  m y  ju d g m e n t th e  re s u lt  o f  th e  ev idence 
as to  th e  e ffe c t o f  th e  p a y m e n t a c c o rd in g  to  th e  
C h ilea n  la w  is  th a t  i t  is  a p a y m e n t to  th e  C h ilean  
c o m p a n y  o f  th e  n u m b e r o f  pesos p a id  in to  th e  
C h ilea n  b a n k , b u t  th e  dec is ion  o f  th e  C h ilea n  c o u r t  
does n o t  a ffe c t th e  q u e s tio n  w h e th e r th e  p a y m e n t 
is s u ff ic ie n t t o  e x t in g u is h  o r  s a tis fy  th e  d e b t, and  
i t  has n o  b e a rin g  on  th e  q u e s tio n  as to  w h a t  va lue  
in  s te r lin g  th e  E n g lis h  c o u r t  in  w h ic h  th e  a c tio n  
in  rem  is  p e n d in g  sh o u ld  a t t r ib u te  to  th e  p a y 
m e n t.”  H e  p o in ts  o u t  t h a t  “ th e  c la im  is  n o t  a 
c la im  fo r  each ite m  as a d e b t, b u t  one fo r  dam ages 
m easured  b y  th e  expenses a n d  losses in c u r re d  b y  
th e  ow ne rs  o f  th e  s h ip  b y  reason o f  th e  c o ll is io n .”
“  I n  m y  ju d g m e n t,  t r e a t in g  w h a t has happened  in  
C h ile  as a  p a y m e n t o n  a c c o u n t, i t  w i l l  be th e  d u ty
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•of th e  re g is tra r  to  c re d it  t h a t  p a y m e n t b y  its  
e q u iv a le n t v a lu e  in  s te r lin g  a t  th e  ra te  o f  exchange 
p re v a il in g  on  th e  d a te  w h e n  th e  p a y m e n t w as 
f in a lly  a p p ro v e d  b y  th e  C h ilea n  ju d g e  ”  : (150 L .  T . 
R e p . 50 ; (1933) P . 251). O n t h a t  v ie w  m y  b ro th e r  
ag reed  t h a t  th e  o rd e r o f  L a n g to n , J .  m u s t be set 
as ide , because he h a d  s ta ye d  a n y  p roceed ings 
be fo re  th e  r e g is t r a r ; w hereas m y  b ro th e r  G reer 
w as  o f  o p in io n  t h a t  th e  re g is tra r  o u g h t to  go in to  
th e  q u e s tio n , W h a t  w as th e  v a lu e  a n d  e x te n t o f  
th e  p a y m e n t in  pesos— w h a t he fo u n d  to  be a 
p a y m e n t in  pesos— as co m p a re d  w i th  th e  ju d g m e n t 
to  be g iv e n  in  s te r lin g .

U n fo r tu n a te ly  th e re  has been some c o n tro v e rs y  
as to  w h a t th e  t h i r d  ju d g e  m e a n t. T h e  t h i r d  ju d g e  
se t o u t  in  cons id e ra b le  d e ta il th e  p roceed ings in  
th e  C h ilea n  c o u r t.  T h e  C h ilea n  la w  a p p a re n tly  
a llo w s  a d e b to r  t o  sa y  to  h is  c re d ito r  : “ I  o ffe r 
y o u  m o n e y , C h ilea n  p a y m e n t. I f  y o u  w i l l  n o t 
ta k e  i t  I  w i l l  d e p o s it i t  in  a b a n k  ”  ; and  i t  is 
q u ite  c le a r a lso o n  th e  C h ilea n  la w  th a t  h a v in g  
■deposited th e  m o n e y  in  a b a n k  he can  ta k e  i t  o u t 
a g a in  a t  a n y  t im e  be fo re  th e  c re d ito r  has accep ted  
th e  m o n e y  ; a n d  t h a t  m e re  clause  m a kes  i t  o d d  
th a t  th is  p ro ce d u re  s h o u ld  be cons ide red  as p a y 
m e n t w hen  th e  d e b to r  p a y in g  can  a t  a n y  m o m e n t 
ta k e  i t  b a ck  fro m  th e  p lace  w h e re  i t  is  de pos ited . 
W h a t  h a d  h a ppen ed  in  th e  C h ilea n  p roceed ing  w as 
th a t  th e  d e fe n d a n ts  h a v in g  d e pos ited  in  th e  C h ilea n  
b a n k  ra th e r  m o re  pesos th a n  th e  pesos s ta te d  to  
h a ve  been exp ende d  in  C h ile  b y  th e  p la in t i f fs —  
a n d  th e  p la in t i f fs  h a v in g  re fused  to  a cce p t th e  
m o n e y  fo r  th e  reason t h a t  th e y  w e re  c la im in g  
s te r lin g  in  L o n d o n , w h e re  th e y  h a d  a rre s te d  th e  
s h ip  a n d  w h e re  th e  p roceed ings w e re  g o in g  on—  
th e  C h ilea n  sh ipo w ne rs  w e n t to  th e  C h ilea n  c o u rts  
a n d  asked th e m  to  de c lin e  ju r is d ic t io n  in  th e  
m a t te r  o f  th is  “  c o n s ig n a tio n  ”  because th e  ow ners 
•of th e  B a a rn  “  des ire  to  ta k e  a d va n ta g e  o f  th e  
d e p re c ia t io n  w h ic h  has o c cu rre d  in  o u r  c u rre n c y , 
so as to  s e tt le  fo r  a m ise ra b le  sum  losses w h ic h  w e 
s u ffe re d  a  y e a r ago, a n d  w h ic h  fo r  th e  m o s t p a r t  
w e  h a d  to  p a y  th e m  in  th e  g o ld  c u r re n c y  w h ic h  
w as th e n  c u r re n t . ”  T h u s  th e  C h ilea n  sh ipo w ners  
”  asked th e  ju d g e  to  accep t th e ir  o p p o s it io n  to  
th e  a fo re sa id  p a y m e n t b y  d e p o s it a n d  to  dec la re  
h is  inco m p e te n ce  to  s e tt le  th e  q u e s tio n  a t  issue as 
to  w h e th e r th e  a m o u n t o ffe re d  b y  th e  o th e r  side 
is  o r  is  n o t s u ff ic ie n t to  d ischa rge  its  d e b t, because 
th is  case is b e in g  v e n t i la te d  b y  th e  p a rtie s  be fore  
th e  B r i t is h  c o u rts .”  T h e  ju d g e  to o k  th e  v ie w  : 
“  h o ld in g  th a t  i t  is  n o t fo r  these  p roceed ings to  
de a l w i th  th e  re q u e s t m ade , i t  is  d e c la red  th e re  is 
n o  g ro u n d  fo r  th e  sam e w ith o u t  p re ju d ic e  to  a n y  
o th e r  r ig h ts  o f  th e  p la in t i f fs  ” — these C h ilea n  
sh ipo w ne rs . M r .  W i l l in k ’ s c lie n ts  on  th is  sa id  : 
“  I f  th e  p la in t i f fs  s t i l l  w ish e d  to  d iscuss th e  s u ff i
c ie n c y  o f  th e  p a y m e n t m ade th e y  h a d  a su ita b le  
m eans o f  d o in g  so b y  b r in g in g  th e  necessary a c tio n  
in  th e  o rd in a ry  c o u rts  . . . w h ic h  is  th e  o n ly  
le g a l m e th o d  fo r  d iscuss ing  th is  q u e s tio n .”  H o w  
th e  D u tc h  sh ip o w n e rs , h a v in g  ta k e n  th e  lin e  o f  
th e re  b e in g  a n o th e r course open to  th e  p la in t i f fs ,  
can  n o w  say th e  p a y m e n t w as con c lu s ive  in  th e  
absence o f  a dec is ion  b y  th e  o th e r  c o u rt,  I  am  q u ite  
u n a b le  to  u n d e rs ta n d .

H o w e v e r, th e  t h i r d  ju d g e , h a  v in g  se t o u t  th e  w ho le  
o f  th e  C h ilea n  reco rds on  th e  su b je c t, expressed 
h is  o p in io n  in  th is  w a y  : “  I  am  o f  o p in io n , h a v in g  
co n s id e re d  th e  ev idence , t h a t  th e re  is  no  f in a l 
d e c is io n  b y  th e  C h ilean  c o u rts  th a t  th e  p a y m e n t in  
d e p re c ia te d  pesos is  s u ff ic ie n t, w h ile  p roceed ings are 
p e n d in g  in  L o n d o n .”  N o w  I  sh o u ld  l ik e  to  say fo r  
th e  c re d it  o f  th e  t h i r d  ju d g e  th a t  th a t  was a ll t h a t  
w as necessary fo r  h im  to  decide to  se t aside L a n g 
to n , J . ’s o rd e r, because, i f  th e re  w as no  f in a l decis ion

b in d in g  a n d  a ffe c tin g  th e  p o s it io n , th e n  th e  learned 
ju d g e  h a d  m ade th e  w ro n g  o rd e r in  s ta y in g  th e  
p roceed ings in  th e  re g is try . T h e  t h i r d  ju d g e  w e n t 
o n  to  say : “ A s  I  ha ve  h e ld  th e re  w as here no 
p a y m e n t b y  C h ilea n  la w  ” — a n d  k n o w in g  th e  th i r d  
ju d g e  I  a m  o f  th e  im p re ss io n  he m e a n t w h a t he 
sa id  w h e n  he sa id  th a t .  I f  so, w e are  in  th e  p o s it io n  
t h a t  a l l  th e  L o rd s  Ju s tice s  agreed th a t  th e  o rd e r o f  
L a n g to n , J .  w as w ro n g  a n d  th a t  th e  re ference in 
th e  re g is try  m u s t go on , b u t  t h a t  tw o  o f  th e  L o rd s  
Ju s tice s  w ere o f  o p in io n  t h a t  w h a t  h a d  happened 
w as no  p a y m e n t ; a n d  th a t  is  I  t h in k  c o r re c t ly  
exp ressed in  th e  o rd e r a n d  ju d g m e n t o f  th e  c o u rt. 
T h e  re s id t is  t h a t  o n  th e  f i r s t  p o in t  w h ic h  M r. 
W i l l in k  a rg u e d  th is  c o u r t  is b o u n d  b y  i ts  p re v io u s  
dec is ion  to  say th a t  w h a t has happened  does n o t 
a m o u n t to  p a y m e n t.

T h e  second a n d  t h i r d  p o in ts  as to  w h a t w o u ld  
be th e  p o s it io n  i f  th e  ju d g m e n t a lre a d y  g iv e n  d id  
n o t b in d  th is  c o u r t  is  I  t h in k  d isposed o f  b y  w h a t 
I  h a ve  a lre a d y  sa id  a b o u t th e  b r in g in g  o f  p ro 
ceedings w h ic h  d id  ta k e  p lace  in  th e  C h ilea n  c o u rt ; 
b u t  I  am  c o n te n t to  say th a t  I  agree w i th  the  
reasons g ive n  b o th  b y  th e  re g is tra r  a n d  b y  B ateson, 
J .  w h ic h  show  th a t  th e  a rg u m e n t o f  M r. W i l l in k  is 
n o t w e ll fo u n d e d .

T h e re  is one o th e r m a t te r  w h ic h  was n o t before 
th e  C o u r t o f  A p p e a l in  th e  p re v io u s  case, a n d  th a t  
is  th is .  U n d e r C h ilea n  la w  a t r ib u n a l has been 
e s ta b lish e d  a n d  th e re  is a  la w  b y  w h ic h  no  e xp o rts  
o f  c u rre n c y  can  be m a de  w ith o u t  th e  consen t o f  a 
c e r ta in  C om m iss ion  ; a n d  w e h a d  b ro u g h t be fo re  us 
v e ry  p ro m in e n t ly  in  de Beeche v . S outh  A m erica n  
Stores  (Gath an d  Chaves) L im ite d  (u n re p o rte d ,
C. A . N o v . 29, 1933), th a t  t h a t  is  n o t a m ere  le tte r, 
b u t  is  a c te d  on . I n  th a t  p a r t ic u la r  case th e re  was 
a n  o b lig a t io n  to  p a y  re n t  in  s te r lin g  o r  s te r lin g  b ills  
fo r  houses in  C h ile  ; fo r  seventeen m o n th s  ru n n in g  
th e  te n a n ts  o f  th e  houses a p p lie d  to  th a t  C om 
m iss ion  fo r  leave  to  g e t s te r lin g  b il ls  a n d  so e x p o rt 
pesos, a n d  th e y  w ere  re fused  o n  e v e ry  occasion b y  
th e  C om m iss ion  ; a n d  i t  seems c lea r th a t  in  th is  
p a r t ic u la r  case, i f  th e  C h ilea n  sh ipo w ne rs  had 
ta k e n  o u t  these pesos th e y  c o u ld  n o t  ha ve  tu rn e d  
th e m  in to  s te r lin g  b y  a n y  process o f  exchange- 
I f  t h a t  be th e  fa c t ,  i t  seems e x tra o rd in a ry  th a t  a 
ju d g m e n t g ive n  in  E n g la n d  fo r  p a y m e n t o f  damages 
in  s te r lin g  s h o u ld  be s a tis fie d  b y  p a y m e n t o f  pesos 
in  C h ile  a g a in s t th e  w is h  o f  th e  c re d ito rs , w h ich  
pesos, i f  th e y  to o k  th e m , th e y  c o u ld  n o t t u r n  in to  
s te r lin g  b y  a n y  m e th o d .

F o r  these reasons, ag ree ing  as I  do  w i th  the  
reasons s ta te d  in  d e ta il b y  th e  re g is tra r  a n d  by 
B a teso n , J . ,  I  agree th a t  th is  ap pea l m u s t fa i l  and 
be d ism issed , w i th  th e  usua l consequences.

Greer, L.J. —  I  agree th a t  th is  appea l sh o u ld  be 
d ism issed. I  c a n n o t say t h a t  I  agree w i th  eve ry 
th in g  th a t  has been sa id  b y  S c ru tto n , L .J .  as to  t m  
reasons fo r  d ism iss in g  th e  appea l ; b u t  th a t  j- 
im m a te r ia l,  because i f  th e re  is  one good reason i t 1 
unnecessary  to  in q u ire  w h e th e r th e  o th e r  reason- 
re lie d  on  are w e ll fo u n d e d  o r  n o t.

L a n g to n , J .  h a d  be fore  h im  a n  a p p lic a t io n  t  
s ta y  th e  re ference on  th e  g ro u n d  t h a t  a la rg  
p ro p o r t io n  o f  th e  dam ages w h ic h  w ere c la im e d  » 
th e  a c tio n  in  E n g la n d  h a d  been p a id  b y  reason 
c e r ta in  tra n s a c tio n s  th a t  to o k  p lace  in  C h ile . D 1 
in v o lv e d  a dec is ion  b y  h im  as to  w h e th e r th e  depos 
w h ic h  w as m a de  in  C h ile  w as a p a y m e n t a t  a ll,  a 
se co nd ly , i f  i t  w as a  p a y m e n t, w h e th e r i t  co u ld  ^  
tre a te d  as a p a y m e n t in  f u l l  in  respect o f  th e  va n e  , 
ite m s  w h ic h  i t  w as a lleged  o u g h t n o t to  be console . 
b y  th e  re g is tra r . I f  i t  w as n o t a p a y m e n t a t  ^  
th e n  th e  o rd e r w h ic h  w as m a de  b y  L a n g to n , ' 
w as w ro n g . H e  need n o t have  cons ide red  w h e t
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i t  w as a s u ff ic ie n t p a y m e n t i f  i t  w as n o t  a p a y m e n t 
a t  a ll.  T h e re  was a n  ap pea l f ro m  th a t  dec is ion , an d  
th e  dec is ion  o f  th is  c o u r t,  th o u g h  i t  happened  to  be 
th e  dec is ion  o f  a m a jo r i t y  o f  th is  c o u r t,  is  s t i l l  
th e  dec is ion  o f  th e  C o u r t o f  A p p e a l ; a n d  in  so fa r  
as i t  is  reco rde d  in  th e  fo rm a l d o cu m e n t, i t  creates 
a n  es to ppe l be tw een  th e  p a rtie s . T h e y  c a n n o t even 
a llege, w h ile  t h a t  ju d g m e n t s tan ds , a n y th in g  th a t  
is  c o n tra ry  to  th e  im p o r t  o f  t h a t  ju d g m e n t. 
IH is  L o rd s h ip  re a d  th e  fo rm a l ju d g m e n t as d ra w n  
u p .] I  read, th a t  as m e a n in g  th a t  be tw een  these 
p a rtie s  i t  has been dec ided in  th e  C o u r t o f  A p p e a l th a t  
th e  p a y m e n t b y  d e p o s it in  C h ile  w as n o t a good p a y 
m e n t ; th a t  is  to  say, w as n o t a  p a y m e n t th a t  
co u ld  be tre a te d  in  th e  a c tio n  w h ic h  w as g o in g  on 
in  th is  c o u n try  as a  p a y m e n t b y  th e  d e fend an ts  to  
th e  p la in t i f fs  o f  p a r t  o f  th e  dam ages. I f  t h a t  be so, 
th is  appea l c a n n o t succeed.

I t  is  sa id  th a t  t h a t  o rd e r does n o t  c o m p ly  w i th  
w h a t w as o ra lly  s ta te d  b y  th e  L o rd s  Jus tice s  a t  th e  
h e a rin g  o f  th e  appea l. I  d isagree w i th  th a t  v ie w . 
I  t h in k  th a t  b o th  S c ru tto n  a n d  R o m e r, L .J J .  he ld  
th a t  th e  d e p o s it w as n o t  to  be tre a te d  as a  p a y m e n t 
in  respec t o f  th e  c la im  th a t  was be in g  m ade in  th e  
E n g lis h  c o u r t  ; S c ru tto n , L .J .  exp re ss ly  says th a t  
he cam e to  th a t  con c lu s io n  because he h e ld  th a t  
th e re  w as no  p a y m e n t b y  C h ilean  la w , a n d  th e re fo re  
th e  E n g lis h  p roceed ings co u ld  n o t  be s ta ye d . I  
a m  n o t  sure th a t  R o m e r, L .J .  d id  n o t  a lso h o ld  
th a t  th e re  w as no  p a y m e n t b y  C h ilea n  la w , because 
in  th e  course o f  h is  ju d g m e n t he c o n s ta n tly  re fers 
to  th e  a lleged  p a y m e n t as be ing  m e re ly  a de p o s it ; 
b u t  th e  m a in  g ro u n d  o f  h is  decis ion  is  th a t  w h e th e r 
i t  w as a p a y m e n t in  C h ilea n  la w  o r  n o t, i t  c e r ta in ly  
was n o t a p a y m e n t o f  th e  c la im  w h ic h  w as be ing  
l i t ig a te d  in  th e  A d m ir a l t y  D iv is io n . T w o  o f  th e  
L o rd s  Ju s tice s  h a v in g  dec ided  t h a t  th e re  w as in  
fa c t  no p a y m e n t, i t  is  q u ite  im po ss ib le  fo r  th is  
c o u r t  n o w  to  decide th a t  th e re  w as a p a y m e n t.

F o r  these reasons, th o u g h  w i th  som e re g re t, 
because a ll th e  a rg u m e n ts  th a t  co n v in ce d  m e on  th e  
fo rm e r occasion th a t  th e re  was a p a y m e n t a n d  th a t  
some v a lu e  o u g h t to  be a tta c h e d  to  i t  s t i l l  w e ig h  
in  m y  m in d , I  th in k  th e re  is  an es toppe l here w h ic h  
p re ve n ts  th is  appea l f ro m  succeeding. I  do n o t 
t h in k  i t  necessary to  e n te r in to  th e  o th e r  questions 
w h ic h  w o u ld  a rise fo r  decis ion . R u t  I  s h o u ld  say 
th a t  m y  m in d  ra th e r  w e n t w i th  th e  a rg u m e n t w h ic h  
has been p u t  fo rw a rd  b y  M r . W i l l in k  on  those  o th e r 
q u es tions  i f  th e y  h a d  been open.

M augham , L .J .—  I  am  o f  th e  sam e o p in io n , a n d  
I  agree w i th  th e  ju d g m e n t o f  B a teso n , J .  a n d  
S c ru tto n , L .J .

T h e re  a re  tw o  m a tte rs  on  w h ic h  I  sh o u ld  l ik e  to  
say  a w o rd . F ir s t  w i th  re g a rd  to  th e  dec is ion  o f  
fh e  C o u r t o f  A p p e a l in  T h e  B a a rn  (150 L .  T .  R e p . 
50 ; (1933) P . 251). R e a d in g  t h a t  case I  ha ve  
com e to  th e  con c lu s io n  t h a t  th e  m a jo r i t y  o f  th e  
c o u r t  in te n d e d , a n d  th e  re co rde d  ju d g m e n t on  
a p pea l m u s t be ta k e n  to  show  t h a t  th e y  in te n d e d , 
to  dec ide  t h a t  th e  d e p o s it o f  pesos in  th e  c irc u m 
stances w h ic h  h a ve  been s ta te d  w as n o t  a p a y m e n t 
in  E n g lis h  la w  w h ic h  w o u ld  d im in is h  th e  a m o u n t o f  
th e  dam ages p a y a b le  to  th e  p la in t i f fs .  I  w i l l  add  
th a t,  h a v in g  h a d  a n  o p p o r tu n ity  in  th e  course o f  
th e  ab le  a n d  in ge n iou s  a rg u m e n t p resen ted  to  us 
c t  c a re fu lly  c o n s id e rin g  th e  m a t te r ,  fo r  m y  
P a rt I  agree w i th  th e  ju d g m e n t o f  R o m e r, L .J .  
a i 'd  w i th  h is  co n c lu s io n  th a t  f o r  th e  reasons g iv e n  
th e  d e p o s it, in  h is  w o rd s , “  has n o t . . . a n y  e ffec t 
a t a l l  u p o n  th e  p la in t i f fs ’ c la im  in  th is  a c t io n  ”  : 
(T h e  B a a rn  (s u p .) ).

I  w i l l  a d d  a fe w  sentences w i th  re fe rence to  th e  
so -ca lled  p a y m e n t in  C h ile . T h a t ,  as S c ru tto n , 
L .J .  has p o in te d  o u t,  is  th e  de p o s it o f  pesos m a de

p u rs u a n t t o  som e a r tic le s  o f  th e  C h ile a n  Code, 
an d  a u th o r is e d  to  be m a de  b y  decree o f  th e  C h ilean  
C o u r t a t  V a lp a ra is o  o n  th e  2 5 th  J u n e , 1932. In  
co n s id e rin g  w h a t i ts  e ffe c t m a y  be , i t  is , I  th in k ,  
v i t a l  to  re m e m b e r t h a t  i t  is  a  p a y m e n t a lleged to  
ha ve  been m a de  in  s a tis fa c tio n  o f  a  l ia b i l i t y  in  th is  
c o u n try ,  o r  a t  a n y  ra te  in  re d u c tio n  o f  th e  dam ages 
w h ic h  m ig h t  be a w a rd e d  in  th is  c o u n try  ; a n d  i t  is 
m a de  a f te r  a  ju d g m e n t o r  o rd e r in  th is  c o u n try ,  
le a v in g  to  be d e te rm in e d  in  th e  o rd in a ry  w a y  
b y  th e  re g is tra r  th e  a m o u n t o f  th e  dam ages p a ya b le  
to  th e  p la in t i f fs .  T h e  p a y m e n t is  one w h ic h  
a cco rd in g  to  th e  C h ilea n  la w  need n o t be one 
accep ted  b y  th e  p la in t i f f  o r  o th e r  pe rson  w h o  is  
a lleged  to  be e n t it le d  to  a sum  o f  m o n e y  o r  o th e r  
p ro p e r ty  ; a n d  in  fa c t  in  th is  case th e  p la in t i f fs  
d e c lin e d  to  acce p t i t .  U n d e r a r t .  1606 o f  th e  
C h ilea n  Code : “  W h ile  th e  c re d ito r  has n o t accepted  
th e  d e p o s it o r  w he re  th e  p a y m e n t has n o t  been 
d e c la red  enough  b y  th e  ju d g m e n t o f  th e  c o u r t,  
th e  d e b to r  can  w ith d ra w  th e  d e p o s it, w h ic h  
c o n se q u e n tly  ceases to  e x is t . ”  I t  is  n o t an  u n 
im p o r ta n t  c o n s id e ra tio n  th a t  i f  th e  c re d ito rs  d id  
a cce p t th e  d e p o s it in  th is  case th e y  w o u ld  be 
u n a b le  u n d e r th e  e x is t in g  la w  w ith o u t  th e  consent 
o f  a b o d y  o f  com m iss ione rs  to  u t i l is e  th e  pesos 
w h ic h  th e y  re ce ived  b y  ch a n g in g  th e m  in to  E n g lis h  
s te r lin g  o r  a n y  o th e r  c u r re n c y  fo r  th e  purposes o f 
d is ch a rg in g  th e ir  l ia b i l i t ie s  in  o th e r  p a r ts  o f  th e  
w o r ld  o r  a c q u ir in g  p ro p e r ty  in  o th e r  p a r ts  o f  th e  
w o r ld .  I n  o th e r  w o rd s , w e are  d e a lin g  w i th  w h a t is 
p o p u la r ly  described  as a  “ fro ze n  c u r re n c y .”

F o r  m y  p a r t ,  I  am  u n a b le  to  see t h a t  th e  C h ilea n  
la w  has a n y th in g  to  do  w i th  th e  m a t te r  be fo re  th e  
c o u r t .  I t  is  t r u e  t h a t  th e  p la in t i f f  c o m p a n y  has a 
C h ilea n  d o m ic ile  ; b u t  I  am  a t  p resen t u n a b le  to  
see h o w  th a t  fa c t  is  re le v a n t w i th  re g a rd  to  such 
a n  a c t io n  as w e a re  concerned  w i th  he re . T h e  
vessel o w ne d  b y  th e  p la in t i f fs  h a v in g  rece ived  
dam age w h ile  in  th e  te r r i t o r ia l  w a te rs  o f  E c u a d o r 
th ro u g h  b e in g  ru n  in to  b y  a D u tc h  vessel, th a t  
vessel w as a rre s te d  in  th is  c o u n try  ; h e r ow ne rs  
w e re  p u t  t o  b a il,  a n d  ha ve  a d m it te d  l ia b i l i t y  ; 
a n d  th e  a c t io n  is  a p e r fe c t ly  o rd in a ry  a c tio n  in  th is  
c o u n try  fo r  th e  pu rpose  o f  d e te rm in in g  th e  a m o u n t 
o f  th e  dam ages due to  th e  p la in t i f fs .  T h e  cause o f  
a c tio n  m ig h t  ha ve  been assigned, b u t  w h e th e r 
assigned o r  no , I  do  n o t k n o w  a n y  p r in c ip le  o f  la w  
u n d e r w h ic h  an  a c tio n  p ro p e r ly  b ro u g h t in  th is  
c o u n try  is  a ffe c te d  in  a n y  w a y  b y  th e  d o m ic ile  th a t  
th e  p la in t i f fs  h a p p e n  to  possess ; a n d  i f  i t  w e re  so, 
i t  w o u ld  lead  to  th e  re s u lt  th a t  th e  b e tte r  course 
w o u ld  be to  assign th e  cause o f  a c tio n  to  some 
o th e r pe rson  d o m ic ile d  in  th is  c o u n try .  B u t  
w h e th e r in  som e re m o te  w a y  th e  d o m ic ile  o f  th e  
p la in t i f fs  is  m a te r ia l does n o t seem to  m e to  a ffe c t 
th e  q u e s tio n  as to  w h a t a m o u n ts  to  a p a y m e n t 
a f te r  ju d g m e n t b y  consen t o r  o th e rw ise  d e te rm in in g  
th e  l ia b i l i t y  o f  th e  de fe n d a n ts . I n  th is  c o u n try  
th a t  is a m o s t te c h n ic a l m a t te r ,  a n d  is  n o t one w h ic h  
can  be e a s ily  e xp la in e d . Some o f  th e  cases w h ic h  
de a l w i th  t h a t  q u e s tio n  a re  to  be fo u n d  in  th e  
dec is ion  o f  t h is  c o u r t  in  Société des H ôte ls  le Touquet 
P a r is -P la g e  v .  C um m ings  (126 L .  T .  R e p . 513 ; 
(1922) 1 K .  B . 451). T h e re  one sees th e  cu r io u s  
p o s it io n  t h a t  a  d e b to r  occupies w h o  pa ys  h is  
c re d ito r  a  d e b t post d iem , w h ic h  is  th e  f i r s t  th in g  
to  be con s id e re d , a n d  th e n  th e  case o f  a d e fe n d a n t 
p a y in g  o r  seeking  to  p a y  th e  p la in t i f f  a f te r  a c tio n  
b ro u g h t, a n d  a fo r t io r i  a f te r  a ju d g m e n t d e te r
m in in g  l ia b i l i t y ,  t h a t  b e in g  a  case w h e re  th e re  can 
be no  acco rd  an d  s a tis fa c tio n  a cco rd in g  to  E n g lis h  
la w . I t  is  w e ll s e tt le d  t h a t  th e  p ro ce d u re  in  a n y  
a c t io n  b ro u g h t in  th is  c o u r t  m u s t be g o ve rne d  b y  
th e  lex  f o r i ,  a n d  i t  is  s e tt le d , as a  re fe rence to  
D ic e y ’ s C o n f lic t o f  L a w s , 5 th  e d it . ,  p . 857, w i l l
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show , t h a t  i f  th e  d e fe n d a n t t r ie s  to  se t u p  a se t-o ff 
w h ic h  is  n o t  a llo w e d  b y  E n g lis h  la w , th e  s e t-o ff is  
n o t p e rm it te d . I t  is  o b v io u s  t h a t  i f  th e  d e fe n d a n t 
is  d e fe n d in g  on  th e  g ro u n d  o f  acco rd  a n d  sa tis 
fa c t io n  he  m u s t p ro v e  acco rd  a n d  s a tis fa c tio n  
a c c o rd in g  to  o u r  p ro ce d u re . T h e  sam e th in g  m u s t 
be t ru e  as re gard s  a n  a lleged  te n d e r ; a n d  I  w o u ld  
ad d  w i th  re g a rd  to  a te n d e r  t h a t  i t  is  s e tt le d  in  th is  
c o u n try  t h a t  a  te n d e r a f te r  ju d g m e n t d e te rm in in g  
a l ia b i l i t y ,  a n d  w h ile  a  re fe rence fo r  assessment o f 
dam ages is  b e in g  h e ld , is  to o  la te . I t  seems to  be 
re a so n a b ly  p la in  th a t  an  a lle g a tio n  as to  a p a y m e n t 
th a t  has been m a de  a cco rd in g  to  C h ilea n  la w  b y  
m eans o f  a  d e p o s it o f  pesos u n d e r th e  c ircum s tance s  
w h ic h  I  h a ve  m e n tio n e d , w i th  th e  suggested re s u lt 
o f  p re c lu d in g  th e  E n g lis h  c o u r t  f ro m  g iv in g  
ju d g m e n t fo r  a  sum  in  s te r lin g  o r  re d u c in g  th e  
a m o u n t o f  th e  ju d g m e n t, is  a  p a y m e n t w h ic h  w e 
c a n n o t lo o k  a t  in  a n y  sense a t  a ll.  T h e  w h o le  
suggestion  I  t h in k  is  w ro n g  ; because th e  a m o u n t 
in  th e  c ircu m s ta n ce s  I  h a ve  m e n tio n e d  can o n ly  
be d im in is h e d  b y  som e p a y m e n t w h ic h  is  a v a lid  
p a y m e n t a cco rd in g  to  E n g lis h  la w , a n d  i t  is  p la in  
th a t  th is  d e p o s it o f  pesos is  n o t  such  a p a y m e n t.

F o r  tho se  reasons, in  a d d it io n  to  tho se  m e n tio n e d  
in  th e  ju d g m e n ts  o f  B a te so n , J .  a n d  m y  b ro th e r  
S c ru tto n , I  am  c le a r t h a t  th is  appea l s h o u ld  be 
d ism issed.

S o lic ito rs  fo r  th e  a p p e lla n ts , M id d le to n , L e w is , 
a n d  C larke .

S o lic ito rs  fo r  th e  respond en ts , In ce , Roscoe, 
W ilso n , a n d  Glover.

J u n e  1 , 5 , 6 a n d  2 9 , 1 9 3 4 .

(B e fo re  Scrutton, Greer, a n d  Maugham, 
L . J J . )

The A rp a d . (a )

D a m a g e  to cargo— M e a s u r e  o f  d a m a g e — C arg o  
o f  w h ea t— N o n -d e l iv e r y — B re a c h  o f  co n tra ct—  
T o r t  —  C o n v e rs io n — N o  m a r k e t  p r ic e  —  P a y 
m e n t before  d e liv e ry .

T h e  p la in t i f f s  w e re  consignees o f  a  p a r c e l o f  
w h e a t s h ip p e d  to H u l l  i n  the d e fe n d a n ts ’’ s tea m 
s h ip  A . T h e  w h e a t h a d  been bo ugh t b y  the  
p la in t i f f s  i n  A u g . ,  1 9 3 0 , f o r  S e p t . -O c t .  s h ip 
m e n t p e r  the  A ., a n d  w a s  described  “  a s  p e r  
s a m p le  7 2 7 .”  T h e  p la in t i f f s  h a d  p a id  f o r  the 
w h e a t a n d  h a d  re s o ld  i t  a t  a  p r o f i t  be fo re  the 
t im e  f o r  d e liv e ry . T h e  w h e a t w a s  n o t i n  fa c t  
a l l  s h ip p e d  u n t i l  N o v e m b e r , w h e n  the p la in t i f f s  
p a id  f o r  i t .  T h e  A .  d isc h a rg e d  h e r cargo  
a t H u l l  i n  J a n u a r y ,  a n d  i t  w a s  h e ld  i n  the  
a c tio n  th a t there  w a s  th e n  a  s h o rt d e liv e ry  o f  
the p l a i n t i f f ’s cargo  o f  4 7  to n s , the  a m o u n t  
o f  d a m ag e s  b e in g  re fe r re d  to the A d m ir a l t y  
r e g is tra r . T h e  re g is tra r  re p o rte d  th a t there  
w a s  n o  m a r k e t  i n  w h ic h  w h e a t o f  the c o n tra c t 
q u a l i ty  c o u ld  be b o ugh t, a lth o u g h  a  m a rk e t  
e x is te d  i n  w h ic h  w h e a t o f  th a t q u a l i ty  c o u ld  be 
so ld . H e  a c c o rd in g ly  a w a rd e d  da m ag e s  based  
o n  the p r ic e  a c tu a l ly  p a i d  f o r  the w h e a t b y  the  
p la in t i f f s .  T h e  re p o r t  w a s  c o n firm e d  by  
B a te s o n , J .

(a) Reported by Geoffeey HUTCHINSON Esq., Barrister-
at-Law.

H e ld  (S c ru t to n , L . J .  d is s e n tin g ) , re v e rs in g  
B a te s o n , J . ,  th a t the p r o p e r  m e a s u re  o f  d a m a g e  
w a s  the v a lu e  o f  the w h e a t a t  the t im e  o f  the  
d e fe n d a n t’s f a i lu r e  to d e liv e r , a n d  th a t such  
v a lu e  s h o u ld  be e s tim a te d  w ith o u t  h a v in g  re g a rd  
to  the co n tra c ts  m a d e  by  the p la in t i f f s  before  
the  b reach  : th a t the m a r k e t  v a lu e  o f  the w h e a t  
a t  the d a te  o f  d e liv e ry , w h ic h  w a s  the p r ic e  a t  
w h ic h  i t  w a s  th e n  c a p a b le  o f  b e in g  s o ld , f ix e d  
the m e a s u re  o f  d a m a g e  ; a n d  th a t the m e a s u re  
o f  d a m a g e  w a s  the sam e  w h eth er the c la im  
w a s  f r a m e d  i n  c o n tra c t o r  i n  to r t (M a u g h a m , 
L . J .  d o u b tin g  w h eth er a n y  r ig h t  o f  a c tio n  
e x is te d  i n  to r t ) .

D e c is io n  o f  B a te s o n , J .  reversed .

F ra n c e  v . G a u d e t  (1 8 7 1 , L .  R e p .  6 Q . B .  199)1
c o n s id ere d  a n d  d is t in g u is h e d .

A p p e a l  f ro m  a de c is io n  o f  B a te so n , J .  a ff irm in g  a 
re p o r t  o f  th e  A d m ir a l t y  re g is tra r .

T h e  p la in t i f fs  (respon den ts ), Messrs. Spear and 
T h o rp , w ere th e  consignees o f  a p a rce l o f  R u m a n ia n  
w h e a t, sh ipp ed  o n  th e  d e fe n d a n ts ’ (a p p e lla n ts ) 
s te a m sh ip  A rp a d  fo r  d e liv e ry  a t  H u l l ,  a n d  c la im e d  
a g a in s t th e  d e fend an ts  dam ages fo r  s h o rt d e liv e ry  
o r  con ve rs ion . L a n g to n , J . h e ld  t h a t  th e re  had  
been s h o rt d e liv e ry  o f  47 to n s , an d  re fe rre d  th e  
assessment o f  dam age to  th e  A d m ir a l t y  re g is tra r- 
B a teso n , J .  c o n firm e d  h is  re p o rt ,  a n d  th e  d e fend an ts  
appea led .

T h e  fa c ts  a n d  co n te n tio n s  o f  b o th  sides f u l ly  
ap pea r f ro m  th e  fo l lo w in g  ju d g m e n t :

Bateson, J.— T h e  p la in t i f fs  w ere  th e  consignees 
o f  a p a rce l o f  R u m a n ia n  w h e a t sh ip p e d  b y  
th e  s tea m sh ip  A rp a d  a t  G a la tz , a n d  d e s tin e d  fo r  
H u l l .  O n th e  1 1 th  A u g ., 1930, th e  p la in t if fs  
b o u g h t th e  w h e a t f ro m  a M r . K a m p ffm e y e r a t 
36s., S e p te m b e r-O c to b e r s h ip m e n t, p e r th e  A rp a d , 
as p e r sam ple  727. T h e  s h ip ’s na m e w as decla red 
la te r  th a n  th e  a c tu a l t im e  o f  th e  pu rchase . P a rt 
o f  th e  w h e a t— some 30 to n s — w as n o t  sh ipped 
S e p te m b e r-O c to b e r, a n d  M r . K a m p ffm e y e r ha d  to 
ta k e  24s. 6d. fo r  i t .  T h e  w h e a t w as a v e ry  fine 
sam p le , a n d  th e  sam p le  o f  w h e a t w as a v e ry  fine 
sam ple . T h e  p la in t i f fs  p a id  fo r  th e  w h e a t on th e  
2 7 th  N o v ., 1930, a n d  re so ld  th e  w h o le  o f  i t  a t 
38s. 6d. T h e  resale was e ffe c te d  o n  th e  1 1 th  and 
1 2 th  A u g ., a n d  th e  resale w as b y  th e  sam ple . T h e  
vessel a r r iv e d  a t  H u l l  a n d  fa ile d  to  d e liv e r  47 tons 
as o n  th e  1 0 th  J a n , 1932— th a t  is  th e  d a te  to  be 
ta k e n  as th e  d a te  o f  th e  b reach . T h e re  was no 
m a rk e t fo r  th is  w h e a t f ro m  w h ic h  th e  p la in t i f fs 
c o u ld  s u p p ly  the m se lves— th a t  is  w i th  s im ila r 
w h e a t to  sam p le  727, D a n u b ia n  o r  R u m a n ia n  
w h e a t, S e p te m b e r-O c to b e r. T h e  p la in t i f fs  cou ld 
n o t b u y  a g a in s t th e  sh ipo w ne rs  w h o  h a d  fa ile d  ta  
d e liv e r. W h e a t, g e n e ra lly , h a d  gone d o w n  some 
cons ide rab le  n u m b e r o f  s h illin g s , v a r io u s ly  s ta ted , 
I  t h in k ,  as h ig h  as 16s. a n d  as lo w  as 12s. 1JU 
th e re  w as none l ik e  th is  w h e a t to  be h a d , and  no 
d o u b t i f  th e  p la in t i f fs  c o u ld  ha ve  g o t 47 to n s  o 
w h e a t f ro m  th e  s h ip  to  se ll th e y  n o  d o u b t com 
ha ve  d isposed o f  i t  a t  some fig u re . I  d o  n o t  th in   ̂
t h a t  t h a t  m akes a m a rk e t fo r  t h a t  class o f  whe® 
a t  a l l— th e  fa c t  t h a t  i f  y o u  h a d  i t  y o u  c o u ld  sell i - 
T h e re  are v e ry  fe w  th in g s  y o u  c a n n o t sell- 
t h in k  a m a rk e t m eans w here  th e re  are b u ye rs  ®n 
sellers, a n d  t h a t  i t  is poss ib le  fo r  a pe rson to  g 
in to  t h a t  m a rk e t a n d  b u y  w h a t he w a n ts  o r  se 
w h a t he w a n ts . I f  th e re  ha d  been a n y  w h e a t 0 
th is  sam ple  to  b u y , th e  p la in t i f fs  w o u ld  hav
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b o u g h t i t ,  an d  m ade a b ig  p r o f i t  o n  i t ,  as th e y  had  
a  re a d y  pu rchase r.

T h e  q u e s tio n  w h ic h  has a rise n  in  th is  case is, 
W h a t  is  th e  tru e  m easure o f  dam ages in  these 
c ircu m s ta n ce s  ? T h e  le a rn e d  re g is tra r  says i t  is 
th e  p r ic e  p a id  fo r  th e  goods less c e r ta in  a llow ances. 
H e  fin d s  th e re  w as n o  m a rk e t p r ic e  fo r  th is  w h e a t, 
a n d  a f te r  re a d in g  th e  ev idence  I  agree t h a t  th e  
p la in t i f fs  ha ve  p ro v e d  th a t  th e re  w as n o  m a rk e t 
p r ic e  fo r  th is  w h e a t. I  t h in k  th e re  was am p le  
e v ide nce  fo r  th e  le a rn e d  re g is tra r ’s f in d in g  in  
M r. T h o m a s ’s, M r . C a r tw r ig h t ’s, a n d  M r .  W o o d ’s 
e v ide nce , an d  th e re  was no  ev idence  to  c o n tra d ic t 
th e m . I f  a n y  m a rk e t p r ic e  is  a v a ila b le  fo r  a r r iv in g  
a t  th e  v a lu e  o f  th e  goods, th e  be s t ev idence o f  th e ir  
v a lu e  is  w h a t th e y  w ere  so ld  fo r  o r  w h a t th e y  w ere 
pu rchase d  fo r ,  as, f o r  in s ta n ce , th e  in v o ic e  p r ic e  
an d , in c id e n ta l ly  , w h a t s im ila r  goods b ro u g h t to  
th e ir  ow ners. A lth o u g h  I  t h in k  th e  le a rned  
re g is tra r  has been a l i t t l e  m ean in  h is  figu res, 
M r. P ilc h e r  is  c o n te n t w i th  th e m , a n d  i t  is, th e re 
fo re , n o t  necessary to  a lte r  th e m  fo r  a n y th in g  m ore.

T h e  a rg u m e n t be fo re  m e w as t h a t  a l l  th e  p la in t i f fs  
c o u ld  re co ve r was 47 to n s  o f  w h e a t, w h ic h  th e  
p la in t i f fs  c o u ld  go  in to  th e  m a rk e t an d  se ll. H e  
says, “  T h e re  is  a w h e a t m a rk e t a n d  y o u  can sell 
a n y  w h e a t o n  i t . ”  P erhaps y o u  can fo rce  a sale, 
b u t I  do  n o t t h in k  th a t  th a t  is  a  fa i r  c r ite r io n , n o r 
d o  I  t h in k  i t  is  a  le g a l one. I  t h in k  y o u  m u s t be 
a b le  to  b u y  as v e i l  as to  se ll in  a m a rk e t. H e  says, 
“ Y o u  c a n n o t co n s id e r a n y  e x trane ous  m a tte r  l ik e  
a  sub-sa le , o r  th e  p r ic e  p a id  fo r  th e  a r t ic le .”  I  
agree t h a t  e x trane ous  c o n tra c ts  c a n n o t be lo o ke d  a t, 
b u t  I  do  n o t t h in k  t h a t  is  a  q u e s tio n  in  th is  case. 
I  t h in k  th e  q u e s tio n  in  th is  case is , W h a t  is  th e  
v a lu e  o f  th e  goods to  th e  m a n  w h o  has lo s t th e m . 
I f  in  fa c t  he has so ld  th e  goods, I  t h in k  t h a t  m a y  
be som e ev ide nce  w h a t th e ir  re a l v a lu e  is . T h e  
s h ip o w n e r c a n n o t say here th a t  th e  p la in t i f fs  c o u ld  
go in to  th e  m a rk e t an d  b u y  so as to  rep lace  th e m 
se lves as i f  th e  goods h a d  been de live re d .

M r . P ilc h e r, o n  th e  o th e r  h a n d , says in  t o r t  he 
c o u ld  re co ve r th e  a c tu a l v a lu e  o f  th e  goods to  
h im . “ T h e y  w ere w o r th  36s. 6d. t o  h im ,”  he says, 
a n d  he says th a t  th e  sh ip o w n e r has co n ve rte d  
th e m , an d  he c ite s  as h is  p r in c ip a l case F ra n c e  v . 
G audet (1871, L .  R e p . 6, Q . B . 199). H e  says th a t  
th a t  case has been a p p ro ve d  in  a l l  th e  te x tb o o k s  
such  as M a yn e  a n d  C la rke  an d  L in d s e ll an d  o th e r 
■"Titers. H e  says t h a t  th is  is  dam age w h ic h  
n a tu ra lly  flow s fro m  th e  in ju r y ,  n a m e ly , th e  
c o n ve rs io n . T o  some e x te n t I  t h in k  M r . P ilc h e r 
Is r ig h t  in  re g a rd  to  th e  w a y  th e  dam ages are  to  
be assessed in  t o r t ,  b u t  I  do  n o t t h in k  t h a t  i t  is 
T e a lly  a n y  d if fe re n t to  th e  w a y  dam ages ha ve  to  be 
assessed in  c o n tra c t, an d  in  F ra n c e  v . G audet th e  
fe s u lt  seems to  m e to  be th e  sam e w h e th e r th e  loss 
is eaused b y  t o r t  o r  b y  con ve rs io n . I n  c o n tra c t 
M r. P ilc h e r  says he is  e n t it le d  to  be p u t  in  th e  
sam e p o s it io n  as i f  th e  c o n tra c t w ere  fu l f i l le d  ; he 
ls e n t it le d  to  res titu tio  in  in teg ru m . Q u ite  t ru e  i f  
th e re  is  a m a rk e t th e  m a rk e t p r ic e  w i l l  do  ; as he 
says, he  can  go  in to  th e  m a rk e t, a n d  g e t th e  goods 
a t  a  lo w  p r ic e  a n d  re coup  h im s e lf fo r  a l l  he has lo s t. 
T h a t  is  t o  say, here i f  he c o u ld  ha ve  g o t th e  goods 
a t  a lo w  m a rk e t ra te  in  th e  m a rk e t, he c o u ld  ha ve  
tu lf i l le d  h is  c o n tra c t a n d  g o t h is  36s. 6d. H is  
tro u b le  here is  th a t  he c o u ld  n o t g e t th e m . F u r th e r ,  

e says th a t  he p a id  fo r  these goods be fore  th e  
breach. T e c h n ic a lly , he says, “  I  p a id  a w a y  m y  
m o ney  ; I  h a d  no  m o n e y  to  go in to  th e  m a rk e t w i th  
l uch  to  b u y  goods a g a in s t those  w h ic h  y o u  fa ile d  to  

d e liv e r .”  I  t h in k  i t  is  go od  la w  th a t  in  a  case o f  
P re p a ym e n t m a rk e t p r ic e  is  n o  c r ite r io n . T h e re  is  a 
Passage w h ic h  I  w i l l  re fe r to  la te r  o n  in  H a ls b u ry ’s 
b a w s o f  E n g la n d , v o l.  23, a t  p . 271, t o  t h a t  e ffec t.

I n  m y  o p in io n  th e  p la in t i f fs  are e n t it le d  to  th e  
va lu e  o f  th e  w h e a t s h o rt de live re d . Is  th a t  th e  
v a lu e  to  th e m  ? I  t h in k  i t  is  co m m o n  g ro u n d  
th a t  i t  is . T h e n  com es th e  q u e s tio n  : W h a t  is  
th e  m a rk e t va lu e , i f  th e re  is  a m a rk e t ? I  th in k  
th e re  is  n o  d o u b t a b o u t th a t .  U n less i t  is  p ro ve d  
t h a t  th e re  w as a m a rk e t fo r  such  goods th is  
c r ite r io n  c a n n o t be a p p lie d . T h e n  i f  th e re  is  no  
m a rk e t v a lu e  i t  can  o n ly  be th e  a c tu a l v a lu e  to  th e  
p la in t i f fs .  T h a t  is  e a s ily  asce rta ine d  in  th is  case, 
because, in  fa c t ,  th e  goods w ere p a id  fo r  b y  th e  
consignees. T h e y  w ere  so ld  b y  th e m  to  th e ir  
b u ye rs . I t  seems t o  m e  th e re  is  n o  need to  ta k e  
a m easure o f  v a lu e  in  th is  case, a n d  search a b o u t 
to  f in d  w h a t  is  th e  m easure o f  va lu e , because th e  
goods’ v a lu e  is  k n o w n , fix e d . I  a m  sa tis fied , 
as th e  le a rn e d  re g is tra r  w as, t h a t  th e re  w as no  
m a rk e t va lu e . T h is  w as R u m a n ia n  w h e a t o f  a 
c e r ta in  s ta n d a rd  b y  sam ple  fo r  w h ic h  th e  p la in t i f fs  
p a id  36s., a n d  th e y  so ld  i t  a t  36s. 6d. be fore i t  is 
de live re d . T h e y  ha ve  in  fa c t  lo s t 36s. 6d. w h ic h  
th e y  w o u ld  h a ve  g o t i f  th e  w h e a t h a d  been d e live re d , 
o r  a t  leas t 36s., w h ic h  th e y  p a id  fo r  i t .  T h e y  
c o u ld  n o t go in to  th e  m a rk e t an d  b u y  s im ila r  w h e a t, 
o r  a n y th in g  l ik e  i t .  I  t h in k  a n y  o th e r v ie w  th a n  
th is  w o u ld  w o rk  a n  in ju s t ic e  to  th e  p la in t i f fs .  I t  
w o u ld  d e p rive  th e  p la in t i f fs  o f  a  c e r ta in  p r o f i t  o f  6d. 
because th e y  b o u g h t a t  36s. a n d  so ld  a t  36s. 6d., 
a n d  cause th e m , as th in g s  ha ve  tu rn e d  o u t,  a  v e ry  
h e a v y  loss.

I f  th e  m a rk e t p r ic e  is  to  be th e  ru le  in  th is  case 
i t  can  o n ly  be so, in  m y  o p in io n , because th e  
p la in t i f fs  c o u ld  go in to  th e  m a rk e t a n d  g e t th e ir  
goods rep laced . O b v io u s ly  th e y  c o u ld  n o t do  th a t .  
A s  I  sa id  I  w o u ld  re fe r t o  H a ls b u ry ’s L a w s  o f 
E n g la n d  in  re g a rd  to  th e  la w  on  th e  m a tte r . I t  is 
in  v o l.  25, p p . 2 7 0 ,2 7 1 . T h e re  are som e v e ry  
use fu l o b se rva tio ns , an d  th is  is  w h a t is  sa id  : 
“  W he re  th e re  is  a n  a v a ila b le  m a rk e t fo r  th e  goods 
in  q u e s tio n  th e  m easure o f  dam ages is  p rim A  fa c ie  
to  be asce rta ine d  b y  th e  d iffe ren ce  be tw een th e  
c o n tra c t p r ic e  a n d  th e  m a rk e t o r  c u r re n t p r ice  
o f  th e  goods a t  th e  t im e  w hen  th e y  o u g h t to  have 
been d e liv e re d  ”  (p . 270). T h e  ab ove -m en tio ned  
ru le  fo r  th e  c a lc u la t io n  o f  dam ages o f  th e  m a rk e t 
p r ice  a t  th e  d a te  o f  d e liv e ry  is  in a p p lic a b le , and  
dam ages fo r  n o n -d e liv e ry  are m easured u n d e r o th e r  
p ro v is io n s  w here  . . .  (2 ) th e  p r ic e  has been 
p re p a id  (p . 271). I n  W a tts  v . M it s u i  (116 L .  T . 
R ep . 353 ; (1917) A .  C. 227, a t  241), L o rd  D u n e d in , 
in  h is  speech s ta tes  th e  ru le  as fo llo w s  : “  W here  
a  p a r ty  susta ins  a loss b y  reason o f  b reach  o f  con 
t r a c t ,  he is , so fa r  as m o n e y  can d o  i t ,  t o  be p lace d  
in  th e  sam e s itu a t io n  w i th  respec t t o  dam ages, as 
i f  th e  c o n tra c t h a d  been p e rfo rm e d .”  H e re  th e  
o w n e r can  be p lace d  m o re  o r  less in  th e  sam e p o s it io n  
b y  h a v in g  th e  p r ic e  he p a id  re tu rn e d , fo r  he has p a id  
i t  fo r  n o th in g . S om e tim es th e  p r in c ip le  is  s ta te d  
as b e in g  t h a t  th e  in ju re d  p a r ty  is  e n t it le d  to  
res titu tio  in  in teg ru m . I  t h in k  th a t  in  one o f  th e  
cases w h ic h  w as c ite d —T ile  E d iso n  (18 A sp . M a r. L a w  
Cas. 2 7 6 ; 147 L .  T . R ep . 1 4 1 ; (1932) P . 52)—  
S c ru tto n , L .J . ,  says : “  I f  th e  o w n e r says : ‘ I  have  
lo s t th e  sh ip , g iv e  m e restitu tio  in  in teg ru m , th e  
answ er is  : ‘ Y o u  c a n n o t ha ve  th e  sh ip  b a c k  ; i t  is 
l o s t ; but. y o u  ha ve  i t s  va lu e  to  y o u  as a  g o in g  
con cern .’ T h is  restores y o u  in  in te g ru m .”  So 
th a t  he is  a p p ro v in g  o f  th e  v ie w  t h a t  th e  p a r ty  
w h o  su ffe rs loss is  to  be p u t  b a c k  in  in teg ru m . I t  
is  no  res titu tio  to  g iv e  a m a n  w h o  has lo s t h is  w h e a t, 
w o r th  to  h im  36s. 6d., w h e a t w h ic h  is  w o r th  o n ly , 
a cco rd in g  to  th e  de fend an ts , 20s. t o  24s. o r  26s. 
T h e  p la in t i f fs  b y  th e  de fend an ts  a c t ha ve  lo s t, in  
fa c t ,  36s. 6d.

N o  d o u b t w here  th e re  is  no  m a rk e t p r ic e  a n o th e r 
m easure m u s t be ta k e n  : th e re  is  no  d o u b t a b o u t
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th a t .  S e ru tto n , L .J . ,  in  th e  1 3 th  e d it ,  o f  h is  book , 
a t  p . 450, a r t .  160, d e a lin g  w i th  th e  q u e s tio n  o f  
dam ages, says : “  D am ages w i l l  in  th e  absence
o f  specia l c ircum stance s  in  th e  c o n tra c t, be th e  
m a rk e t va lu e  o f  th e  goods w hen  th e y  sh o u ld  have 
a r r iv e d , less th e  sum s w h ic h  th e  ca rgo -o w ne r m u s t 
ha ve  p a id  to  g e t th e m , such as f re ig h t . ”  A n d  th e n  in  
n o te  (s) “  W h e re  th e re  is  no  m a rk e t th e  dam age 
m u s t be a sce rta ine d  o th e rw ise , so as reasona b ly  to  
co m p u te  th e  loss sus ta ined , see, e.g., M on tev id eo  Gas 
C om pany  v . C la n  L in e  (1921, 37 T im e s  L .  R e p . 866), 
w here  sh ipow ners  c a r ry in g  gas coa l t o  a gas co m 
p a n y  d e live re d  a d if fe re n t p a rce l o f  s team  coa l b y  
m is ta k e .”  So i t  seems to  m e to  be he re  : i f  y o u  
ha ve  w h e a t o f  a c e r ta in  sam ple  to  d e liv e r  i t  is  no 
answ er to  th e  pe rson to  w h o m  y o u  ha ve  fa ile d  to  
d e liv e r  i t  t o  say “  go in to  th e  m a rk e t a n d  b u y  
som e o th e r sam ple o f  w h e a t,”  n o  m o re  th a n  i t  is 
o f  a n y  good fo r  a sh ip o w n e r to  say, h a v in g  gas coa l 
to  d e liv e r, “  I  w i l l  d e liv e r  fu rn a ce  co a l.”  T h e n  
in  R odocanachi v . M ilb u r n  (6 A sp . M a r. L a w  Cas. 
100 ; 56 L .  T .  R ep . 5 9 4 ; 18 Q. R . D iv .  67),
L o rd  E sh e r sa id  : “  I  t h in k  th a t  th e  ru le  as to  
m easure o f  dam ages in  a case o f  th is  k in d  m u s t be 
th is  : th e  m easure is  th e  d iffe ren ce  be tw een th e  
p o s it io n  o f  a p la in t i f f  i f  th e  goods h a d  been sa fe ly  
d e liv e re d  a n d  h is  p o s it io n  i f  th e  goods are lo s t . ”

H o w  can i t  p o ss ib ly  be sa id  in  th is  case i t  is 
p u t t in g  th e  p la in t i f fs  in  th e  sam e p o s it io n  to  g ive  
th e m  w h e a t w h ic h  is  d if fe re n t to  th e ir  w h e a t 
because th e y  can  go in to  som e m a rk e t a n d  b u y  a 
d if fe re n t w h e a t ? I t  is  q u ite  t ru e  th a t  a fte r  th a t  
th e re  are a  g re a t m a n y  re m a rks  u p o n  m a rk e t 
va lu e , a n d  so on. R u t  th a t ,  o f  course, assumes 
th a t  th e re  is  a  m a rk e t va lu e , a n d  a m a rk e t in to  
w h ic h  th e  pe rson w h o  has lo s t h is  goods th ro u g h  
th e  a c t o f  th e  sh ip o w n e r can  go an d  b u y  an d  rep lace 
th e  goods. T h e n  th e re  is  F ra n c e  v . G audet (sup .), 
th e  cham pagne  ease, w h ic h  seems to  com e ra th e r  
near th is  case in  i t s  fa c ts  ; a n d  I l in d e  v .  L id d e ll 
(32 L .  T . R e p . 449 ; L .  R ep . 10, Q. B . 265)— th e  
case o f  th e  g re y  s h ir t in g s — w here  i t  w as h e ld  th a t  
th e re  be ing  no s h ir t in g s  o f  th e  p a r t ic u la r  k in d  so ld  
th e  p la in t i f f  was e n t it le d  to  go in to  th e  m a rk e t 
a n d  b u y  b e tte r  s h ir t in g s  to  rep lace w h a t h a d  n o t 
been de live re d . So th a t  I  suppose to  a p p ly  I l in d e  
v .  L id d e ll to  th is  case, th e  p la in t i f fs  m ig h t  have  
been e n t it le d  to  go an yw h e re  th e y  c o u ld  to  f in d  a 
s im ila r  g ra in  to  th e irs , an d  p a y  a n y  p r ice  fo r  i t  
in  o rd e r to  f u l f i l  t h e ir  c o n tra c t, a n d  i f  th e y  h a d  done 
so th e re  c o u ld  n o t be m u ch  d o u b t o n  I l in d e  v . L id d e ll 
th e  de fend an ts  w o u ld  ha ve  ha d  to  m a ke  i t  good to  
th e m .

T h e n  th e re  w ere tw o  o th e r p o in ts  th a t  w ere ta k e n  
as to  some b ilg e  dam age, a n d  as to  agency ; I  do 
n o t  t h in k  th e re  is  a n y th in g  in  e ith e r  o f  these 
p o in ts .

T h e  de fend an ts  appealed.

A .  T .  M i l le r ,  K .C ., C happe ll, K .C ., and  C arp m a e l 
fo r  th e  a p p e llan ts .

P ilc h e r  a n d  Porges fo r  th e  responden ts .

C u r. adv. v u lt.

Serutton, L.J.— In  th is  c la im  fo r  dam ages 
a g a in s t a sh ip o w n e r fo r  n o n -d e liv e ry  o f  cargo, th e  
re g is tra r  has assessed dam ages as 2721. The 
de fendan ts  ha ve  p a id  in to  c o u r t 2301. as damages 
fo r  sho rtage. T h e  a m o u n t in  d isp u te  is  a p p a re n tly  
t r iv ia l ,  b u t  becomes im p o r ta n t  w hen  i t  is  k n o w n  
th a t  th e  t r ia l  ju d g e  has m a de  th e  costs o f  a f iv e  d a ys ’ 
t r ia l  depend  on  w h e th e r th e  p la in t i f fs  re cover 
m o re  th a n  th e  sum  p a id  in to  c o u rt. I t  is  fa r  
b e tte r  in  such a case th a t  th e  ju d g e  sh o u ld  a d jo u rn  
h is  dec is ion  as to  costs u n t i l  he kno w s th e  re s u lt 
o f  th e  in q u ir y  as to  dam ages. U n fo r tu n a te ly ,  th is

course was n o t  p u rsued , an d  w e have no  ju r is d ic t io n  
,to a lte r  th e  ju d g e ’s o rd e r as to  costs. F u r th e r ,  
th e  d e te rm in a tio n  o f  th e  a m o u n t o f  dam ages ra ises 
qu es tions  o f  p r in c ip le  a ffe c tin g  m a n y  cases and 
o f  fa r  g re a te r im p o rta n c e  th a n  th e  d iffe rence  
be tw een  2301. a n d  2721.

F o r tu n a te ly  th e re  is  no  d is p u te  as to  th e  fa c ts  
necessary to  ra ise th e  q u e s tio n  o f  p r in c ip le . On 
th e  1 1 th  A u g ., 1930, th e  p la in t i f fs ,  Messrs. Spear 
a n d  T h o rp e , g ra in  m e rch a n ts  o f  H u l l ,  b o u g h t fro m  
M r. E . K a m p ffm e y e r, o f  B e r lin , 1000 to n s  o f  
R u m a n ia n  w h e a t “  a t  t im e  a n d  p lace  o f  sh ip m e n t 
a b o u t as p e r sealed sam ple m a rk e d  N o . 727 in 
possession o f  b u ye rs  ”  a t  36s. p e r q u a r te r  o f  4801b.. 
less 21 p e r cen t, in c lu d in g  fre ig h t  a n d  insurance 
to  H u l l .  T h e  c o n tra c t p ro v id e d  fo r  n o tice  o f  
a p p ro p r ia t io n  b y  se lle r to  b u y e r w i th  s h ip ’s nam e, 
d a te  o f  b i l l  o f  la d in g  a n d  q u a n t i ty  sh ipp ed , and fo r  
p ro v is io n  fo r  th e  case o f  resales, a n d  d ispu tes 
be tw een th e  p a rtie s  in  a  ch a in  o f  resales, “  la s t 
b u y e r a n d  in te rm e d ia te  b u y e r.”

T h e re  is  no  d is p u te  t h a t  th e  sam ple w as an 
e x c e p tio n a lly  good sam ple ; and  a l l  th e  w itnesses 
a t  th e  re ference ca lle d  b y  e ith e r  side a d m it te d  th is . 
T h e re  is  no  ev idence  th a t  th e  p r ice  w as fu r th e r  
above th e  m a rk e t p r ice  a t  th e  d a te  o f  th e  c o n tra c t 
o f  good R u m a n ia n  w h e a t th a n  w o u ld  be ju s t if ie d  
b y  th e  exce llence o f  th e  sam ple . O n th e  conclus ion  
o f  th e  c o n tra c t in  A u g u s t, th e  bu ye rs  resold in  
pa rce ls  a t  th e  p r ice  o f  36s. (id. a t  once on  th e  
exce llence o f  th e  sam ple. T h e  B e r lin  se lle r a t  the  
end o f  O c to b e r sh ip p e d  a t  B ra iia  a n d  S u lin a  1000 
to n s  on  th e  A rp a d  b o u n d  to  H u l l .  T h e re  is  some 
ev idence th a t  th e  p r ice  o f  go od  R u m a n ia n  w hea t, 
th o u g h  n o t o f  sam ple 727 a t  t h a t  da te , th e  31st O c t., 
w as 24s., th e re  h a v in g  been a h e a v y  fa l l  in  the  
m a rk e t fo r  w h e a t g e n e ra lly  ; b u t  as th e  b u y e r had 
re so ld  a t  36s. 6d., th is  fa l l  w o u ld  n o t a p p a re n tly  
e ffec t h im  i f  he c o u ld  m a ke  d e liv e ry  u n d e r h is  resales.

T h e  sh ipow ners , th e  p re se n t de fend an ts , issued 
b il ls  o f  la d in g  to  th e  se lle r fo r  1,000,000 k ilo s  o f 
w h e a t in  b u lk  “  cargo  s to re d  in  N os. 1, 2, 3, and  4 
ho ld s , ’ tw e e n  decks a n d  b u n ke rs  as p e r p la n , w e ig h t, 
q u a lity ,  q u a n t i ty  u n k n o w n .”  T h e  p la n  enables 
th e  spec ific  w h e a t sh ip p e d  to  be id e n tif ie d . I t  is 
sep a ra ted  fro m  o th e r pa rce ls . T h e  se lle r th e n  gave 
n o tic e  to  th e  b u y e r a p p ro p r ia t in g  th e  w h e a t on 
th e  A rp a d  u n d e r h is  c o n tra c t, a n d  th e  b u y e r in  
tu r n  a p p ro p r ia te d  th e  p ro p e r q u a n tit ie s  ex- 
A rp a d  to  h is  sub -buye rs .

W h e n  th e  A rp a d  a rr iv e d  a t  H u l l  a t  th e  e n d  o f 
1930 th e re  w as fo u n d  cons ide rab le  m ix tu re  o f  the  
w h e a t w i th  b a r le y , a n d  in  th e  re s u lt th e  t r ia l  judge 
fo u n d  s h o rt d e liv e ry  to  th e  p la in t i f f  o f  47 to n s  o f 
w h e a t. T h e  q u e s tio n  in  th is  case is : W h a t are 
th e  dam ages fo r  t h a t  s h o rt d e liv e ry  ?

T h e re  is  no  q u e s tio n  th a t  i f  th e  w h e a t h a d  been 
d e liv e re d  b y  th e  sh ip , th e  bu ye rs  w o u ld  have 
te n d e re d  i t  t o  th e ir  sub -buye rs  a n d  w o u ld  have 
re ce ived  36s. 6d. p e r q u a rte r , less an  a llow ance  ot 
6d. p e r q u a r te r  u n d e r a rb it ra t io n  fo r  in fe r io r ity  
o f  sam ple. T h e y  have lo s t th a t  sum  b y  th e  short 
d e liv e ry . Can th e y  re cove r f ro m  th e  sh ipow ner 
a t  la w  th e ir  a c tu a l loss ? I t  is  c le a r t h a t  th e re  was 
no  m a rk e t a t  H u l l  on th e  1 0 th  J a n ., th e  da te  o f 
th e  la s t d e liv e ry  f ro m  th e  A rp a d  to  w h ic h  th e y  cou ld 
go a n d  “  b u y  R u m a n ia n  w h e a t as p e r sample 
N o . 727,”  s t i l l  less such w h e a t e x -A rp a d . I f  the  
w h e a t h a d  been d e live re d  a n d  th e  bu ye rs  h a d  no t 
a lre a d y  re so ld  i t ,  I  t h in k  i t  is  c le a r th a t  th e y  cou ld 
have reso ld  i t ,  b u t  a t  a  p r ic e  co n s id e ra b ly  b e lo "  
36s. 6d. o w in g  to  th e  fa l l  o f  m a rk e t. W h e th e r 
th e  p r ic e  th e y  w o u ld  h a ve  o b ta in e d  on  th is  
h yp o th e s is  w o u ld  ha ve  le f t  th e m  w ith  a loss g rea te r 
th a n  th e  sum  p a id  in to  c o u r t  is  in  d isp u te  and >s 
im m a te r ia l to  th e  q u e s tio n  o f  p r in c ip le .
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T h e  re g is tra r ’s re p o r t fin d s  t h a t  th e re  w as no 
m a rk e t in  w h ic h  w h e a t in  accordance w i th  sam ple 
N o . 727 s h ip m e n t, S e p te m b e r-O c to b e r, co u ld  be 
b o u g h t, a n d  th a t  as th e  bu ye rs  h a d  p a id  fo r  th e  
w h e a t, th e y  w ere  e n t it le d  to  re co ve r th e  a m o u n t 
th e y  h a d  p a id , less c e r ta in  s m a ll a llow ances. H e  
fin d s  th a t  o n ly  th is  r u le . w o u ld  p lace  th e  bu ye rs  
in  th e  p o s it io n  th e y  w o u ld  ha ve  been in  i f  th e  
w h e a t had  been d e liv e re d  a cco rd in g  to  c o n tra c t. 
O n appea l, B a teso n , J .  a ff irm e d  th e  re s u lt  o f  th e  
re g is tra r ’s in q u ir y .  H e  to o k  th e  v ie w  th a t  th o u g h  
no  d o u b t th e  b u ye rs , i f  th e y  h a d  th e  w h e a t and  
h a d  n o t reso ld  i t ,  cou ld  ha ve  so ld  i t  a t  some p r ice  
in  H u l l ,  th e y  co u ld  n o t h a ve  b o u g h t a n y  such w h e a t, 
a n d  th a t  to  m a ke  a “ m a r k e t ”  y o u  m u s t have 
p o w e r to  b u y  o r  se ll. W h e n  th e  b u y e r has p re p a id  
‘ m a rk e t p r ic e ,”  says th e  ju d g e , “  is  no  c r ite r io n ,”  

a n d  he is  e n t it le d  to  th e  re p a y m e n t o f  w h a t th e  
w h e a t has cost h im . T h a t  is  w h a t is  necessary to  
g ive  h im  restitu tio  in  in teg ru m , and  th e  v a lu e  o f  
w h a t he has lo s t, a n d  th e re  be in g  no m a rk e t, w h a t 
he p a id  fo r  th e  w h e a t a n d  w h a t he h a d  so ld  i t  fo r  
are a v a ila b le  to  f ix  i t s  va lu e  to  h im .

T h e  a p p e lla n ts , th e  sh ipo w ne rs , co n te n d  t h a t  th e  
re g is tra r  a n d  ju dg es  w ere w ro n g  because, as L o rd  
E sh e r sa id  in  Rodocanachi v . M ilb u r n  (6  A sp . M a r. 
L a w  Cas. 1 0 0 ; 56 L .  T . R e p . 5 9 4 ; 18 Q. B . D iv .  
67) : “  B u t  th e  v a lu e  is  t o  be ta k e n  in d e p e n d e n tly  
o f  a n y  c ircum stance s  p e c u lia r t o  th e  p la in t i f f .  I t  
is  w e ll s e tt le d  t h a t  in  a n  a c t io n  fo r  n o n -d e liv e ry  o r  
non-acceptance o f  goods u n d e r a c o n tra c t fo r  sale 
th e  la w  does n o t ta k e  in to  a cco u n t in  e s t im a tin g  
th e  dam ages a n y th in g  th a t  is  a c c id e n ta l as be tw een 
th e  p la in t i f f  a n d  th e  d e fe n d a n t, as, fo r  ins ta nce , 
an in te rm e d ia te  c o n tra c t e n te re d  in to  w i th  a  th i r d  
p a r ty  fo r  th e  pu rchase o r  sale o f  th e  goods.”  T h is  
dec is ion  w as a p p ro ve d  b y  th e  H ouse  o f  L o rd s  in  
W illia m s  v .  A g iu s  (110 L .  T .  R e p . 865 ; (1914) 
A . C. 510). T h e  a p p e lla n ts  say th a t  th e  la w  
be tw een  sh ip o w n e r a n d  goods o w n e r is  th e  same, 
a n d  t h a t  in  th is  case i t  fo llo w s  th a t  th e  resales b y  
th e  re ce ive r o f  th e  goods, w h ic h  th e  sh ip o w n e r 
k n e w  n o th in g  a b o u t, are “  a c c id e n ta l c irc u m 
stances ”  w h ic h  do  n o t  a ffe c t h im .

O n th e  o th e r  h a n d , in  R odocanachi v .  M ilb u r n  
(s u p .) th e re  w as a m a rk e t in  w h ic h  c o tto n  seed 
co u ld  be b o u g h t a n d  so ld , a n d  th e  d e c is io n  o f  th e  
C o u rt o f  A p p e a l g iv in g  th e  goods ow ne r, w h o  h a d  
so ld  th e  goods, t o  a r r iv e  a t  a  p r ic e  be lo w  th e  m a rk e t 
p r ic e  a t  th e  d a te  w h e n  th e  goods sh o u ld  have 
a r r iv e d , dam ages based o n  th e  m a rk e t p r ic e  o f  th e  
goods, w as based o n  th e  fa c t  t h a t  th e re  w as a m a rk e t 
in  w h ic h  th e  p r ic e  o f  th e  goods c o u ld  ha ve  been 
asce rta ine d , a n d  th e  fa c t  th a t  th e  goods ow ne r 
co u ld  n o t  ha ve  o b ta in e d  th a t  m a rk e t p r ic e  because 
be h a d  so ld  th e  goods to  a r r iv e  a t  a lo w e r p r ic e  w as 
“  a c c id e n ta l ”  a n d  c o u ld  n o t be re lie d  u p o n  b y  th e  
sh ip o w n e r. B u t  L o rd  E sher, h a v in g  d e a lt w i th  
th e  m easure o f  dam ages w hen  th e re  is  a  m a rk e t in  
w h ic h  th e  v a lu e  o f  th e  goods c o u ld  be fix e d , goes on 
to  sa y  : “ I f  th e re  is  no m a rk e t fo r  such  goods, th e  
re s u lt m u s t be a r r iv e d  a t  b y  an e s tim a te , b y  ta k in g  
th e  cost o f  th e  goods to  th e  sh ip o w n e r and  a d d in g  
to  t h a t  th e  e s tim a te d  p r o f i t  he w o u ld  m a ke  a t  th e  
P o rt o f  d e s tin a tio n .”  I n  th e  p resen t case th e re  is , 
° n  th e  1 0 th  J a n ., no  m a rk e t in  w h ic h  w h e a t, in  
ag reem ent w i th  sam ple  N o . 727, c o u ld  be b o u g h t ; 
th e  cos t t o  th e  sh ip p e r, 36s., is  k n o w n , a n d  th e re  is  
no need to  e s tim a te  th e  p ro f it ,  fo r  th e re  has been a 
c o n tra c t o f  resale to  a s o lve n t b u y e r a t  36s. 6d. I f  
th e  w h e a t h a d  a r r iv e d  th e  re c e iv e r w o u ld  ha ve  
P u t th a t  a m o u n t in  h is  p o c k e t ; th a t  is  w h a t he 
has in  fa c t  lo s t ; he w i l l  n o t  g e t res titu tio  in  in teg ru m  
Unless he rece ives th a t  a m o u n t as dam ages.

W here  th e re  is  n o  m a rk e t fo r  th e  goods in  q u e s tio n  
b o th  th e  te x tb o o k s  a n d  th e  dec id ed  cases ta k e  th e  
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v ie w  th a t  th e  c o n tra c ts  o f  th e  o w n e r o f  th e  goods 
m a y  be considered . T h u s  in  M a yn e  o n  Damages,. 
1 0 th  e d it . ,  p . 17 : “  B u t  i f  th e  goods c a n n o t be 
re p laced  fo r  w a n t o f  a m a rk e t, th e ir  v a lu e  m u s t be 
e s tim a te d  in  some o th e r w a y . I f  th e re  has been a  
c o n tra c t to  rese ll th e m , th e  c o n tra c t p r ic e  w i l l  be  
ev idence o f  th e ir  v a lu e .”  T h e n  in  B e n ja m in  o n  
Sale, 7 th  e d it . ,  a t  p . 1019 : “  W he re  th e re  is  no  
m a rk e t, w here  th e  se lle r a t  th e  t im e  he m ade th e  
c o n tra c t k n e w  th a t  th e  goods w o u ld  p ro b a b ly  be 
sub-so ld , th e  b u y e r m a y  re co ve r as spec ia l dam ages 
the  loss o f  h is  a c tu a l o r  a n tic ip a te d  p ro f its .”  I n  
C h a lm e r’s Sale o f  Goods, 1 1 th  e d it . ,  a t  p . 135, i t  
says : “ I n  th e  case o f  d e liv e ry  w here  th e re  is  no  
m a rk e t a n d  th e  sale is  fo r  th e  purposes o f  resale, 
th e  m easure o f  dam ages is  th e  d iffe re n ce  be tw een 
th e  c o n tra c t p r ic e  a n d  th e  resale p r ic e .”  W here  
th e re  is  no  m a rk e t, sect. 51, sub -sect. (2 ), o f  th e  
Sale o f  Goods A c t  is  th e  a p p lic a b le  p ro v is io n  : 
“  T h e  m easure o f  dam ages is  th e  e s tim a te d  loss 
d ire c t ly  an d  n a tu ra lly  re s u lt in g , in  th e  o rd in a ry  
course o f  e v e n ts ,fro m  th e  se lle r’s b reach  o f  c o n tra c t.”  
T h is  b r in g s  in ,  in  c la im s  o f  c o n tra c t,  th e  co n te m 
p la t io n  o f  th e  p a rtie s , in c lu d in g  th e  kno w le dge  o f  
one c o n tra c t in g  p a r ty ,  e ith e r  f ro m  a c tu a l co m 
m u n ic a tio n  o r  f ro m  business kno w le dge , th a t  
th e  goods d e a lt w i th  m a y  p ro b a b ly  be reso ld  so 
th a t  fa ilu re  to  d e liv e r  th e m  m a y  p ro b a b ly  p re v e n t, 
i f  th e re  is  no  m a rk e t, th e  p e rfo rm a n ce  o f  a  c o n tra c t 
fo r  resale a n d  cause p ro b a b ly  loss o f  p ro f it .

I  a m , o f  course, n o t  o ve r lo o k in g  th e  p o s it io n  
th a t  th e  c ircum stance s  o f  th e  resale c o n tra c ts  m a y  
be so p e c u lia r o r in v o lv e  such  an  u n u su a l p r ic e  th a t  
th e  o th e r  p a r ty  to  th e  c o n tra c t is  n o t  lia b le  fo r  
th e m  unless he has such  n o tic e  o f  those  c irc u m 
stances t h a t  he m u s t be ta k e n  to  a cce p t l ia b i l i t y  
fo r  th e m  : (H o rn  v . M id la n d  R a i lw a y  C om pany , 
28 L .  T . R e p . 312 ; L .  R e p . 7 C. P . 583).

I t  is  o fte n  sa id  t h a t  th e  m easure o f  dam ages in  
c o n tra c t  a n d  t o r t  is  th e  sam e. I  d o  t h in k  th is  is  
s t r ic t ly  accu ra te . T h e  second b ra n c h  o f  th e  
ru le  in  H a d le y  v . B ax en d a le  (9  E x .  341) re qu ire s , 
in  th e  case o f  b reach  o f  c o n tra c t, w here  th e  dam ages 
are a lleged  to  f lo w  fro m  th e  ex is tence  o f  a n o th e r 
specia l c o n tra c t w h ic h  is  a ffec ted  b y  th e  b reach  o f  
th e  f i r s t  c o n tra c t, t h a t  t h a t  consequence m a y  be 
supposed to  be in  th e  c o n te m p la tio n  o f  b o th  
p a rtie s  as th e  re s u lt  o f  th e  b reach , a n d  n o tic e  o f  
th e  spec ia l c o n tra c t o r  th e  p r o b a b il ity  o f  such a  
specia l c o n tra c t b e in g  m ade is  re q u ire d  to  a ffe c t 
th e  d e fe n d a n t w i th  l ia b i l i t y  fo r  dam age flo w in g  
fro m  th e  spe c ia l c o n tra c t  be in g  a ffe c te d  b y  th e  
b reach  o f  th e  c o n tra c t. A n  in s ta n ce  o f  th e  s o r t o f  
n o tice  re q u ire d  is  w here  th e  p la in t i f f  is  k n o w n  to  
be b u y in g  fo r  resale, th o u g h  he has n o t  y e t  reso ld . 
T h u s  in  L y o n  v . F u ch s  (1920, 2  L I .  L .  R e p . 333) 
w he re  th e  se lle r k n e w  th e  b u y e r w as b u y in g  fo r  
resale th o u g h  he d id  n o t  k n o w  o f  th e  c o n tra c t o f  
resale w h ic h  th e  b u y e r a fte rw a rd s  m ade, R o w la t t ,  
J .,  th e re  b e in g  n o  m a rk e t, gave  th e  p la in t i f f  th e  
p r o f i t  he lo s t b y  b e in g  u n a b le  to  p e rfo rm  th e  
c o n tra c t o f  resale. M o tt  v . M u lle r  (13 L I .  L .  
R ep . 493) is  to  th e  same e ffe c t. T h e  m a tte r  is  
f u l ly  discussed b y  S a lte r, J .  in  a c a re fu l ju d g m e n t 
in  P a tr ic k  v . R u s so -B ritish  G ra in  E x p o r t  C o m p an y  
(137 L .  T . R e p . 815 ; (1927) 2 K .  B . 535) to  w h ic h  
I  re fe r. I n  B ra u n  v . Bergenske S team ship  C om pany  
(1921, 8 L I .  L .  R ep . 51), B a ilh a c h e , J . ,  h e a rd  an 
a c t io n  a g a in s t a c a r r ie r  b y  a n  o w n e r o f  goods fo r  
co n ve rs io n  o f  h is  goods, b y  d e liv e r in g  th e m  to  a 
pe rson  w h o  h a d  n o  t i t l e  t o  th e m . T h e  p la in t i f f  
ha d  reso ld  th e  goods fo r  9251. T h e y  w ere  ba les o f  
d r ie d  h ides a p p a re n tly  so ld  b y  sam ple  a n d  
a p p a re n tly  th e re  w as no  m a rk e t in  w h ic h  th e y  
c o u ld  be b o u g h t in  E n g la n d , an d  th e re fo re  n o  
ev idence o f  m a rk e t p r ice . T h e  ju d g e  gave th e
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p la in t i f f  9251. as th e  va lu e  o f  th e  h ides, as th e re  
w as no  ev ide nce  t h a t  th e  pe rson to  w h o m  he h a d  
s o ld  h a d  p a id  m o re  th a n  th e  m a rk e t p r ic e  a t  th e  
t im e  o f  th e  sale. N o  d o u b t i f  th e  p la in t i f f  h a d  g o t 
th e  goods, he c o u ld  ha ve  re so ld  th e m  a t  som e p r ice . 
B u t  in  m y  v ie w , one c a n n o t co n s id e r a m a rk e t 
p r ic e  w here  th e re  is  n o  m a rk e t in  w h ic h  y o u  can 
b u y  to  rep lace . I t  ta ke s  b u ye rs  a n d  sellers to  m ake  
a m a rk e t.

I n  th e  cases o f  c la im s  in  t o r t ,  dam ages are 
c o n s ta n t ly  g iv e n  fo r  consequences o f  w h ic h  th e  
d e fe n d a n t h a d  n o  n o tice . Y o u  n e g lig e n tly  ru n  
d o w n  a s h a b b y  lo o k in g  m a n  in  th e  s tre e t a n d  he 
m a y  tu r n  o u t to  be a  m ill io n a ire  engaged in  v e ry  
p ro f ita b le  business w h ic h  th e  a c c id e n t d isab les 
h im  fro m  c a r ry in g  o n  ; o r  y o u  n e g lig e n tly  and  
ig n o ra n t ly  in ju re  th e  fa v o u r ite  fo r  th e  D e rb y  
w h e re b y  he c a n n o t ru n . Y o u  h a ve  to  p a y  dam ages 
re s u lt in g  fro m  th e  c ircu m s ta n ce s  o f  w h ic h  y o u  ha ve  
n o  n o tic e . Y o u  h a ve  to  p a y  th e  a c tu a l loss to  th e  
m a n  o r  h is  goods a t  th e  t im e  o f  th e  t o r t ,  w h ic h  is 
f ix e d  b y  th e  c ircum stance s  a t  th e  t im e  o f  th e  
d e m a n d  : (see B e n ja m in  o n  Sale, 7 th  e d it . ,  p . 1018).

I n  th e  p e c u lia r  case w here  goods c a r r ie d  b y  a 
c a r r ie r  u n d e r a c o n tra c t w h ic h  p ro te c ts  h im  fro m  
l ia b i l i t y  fo r  a  p a r t ic u la r  dam age , th e  goods o w n e r 
c a n n o t re co ve r b y  c la im in g  in  t o r t ,  fo r  th e  reasons 
g iv e n  in  th e  H ouse  o f  L o rd s  in  th e  w e ll-k n o w n  
case o f  E ld e r  D em p ste r a n d  Co. v . P aterson  Zochonis  
a n d  Co. (16 A sp . M a r. L a w  Cas. 351 ; 131 L .  T . 
R e p . 449 ; (1924 A . C. 522). B u t  w here , as in  th is  
p resen t case, th e re  is  an  u n ju s t if ie d  b reach  o f  
c o n tra c t ,  a n d  th e  t o r t  o f  con ve rs ion , th e  goods 
o w n e r can  c la im  in  t o r t  fo r  con ve rs ion  a n d  b r in g  
in  th e  loss o n  a c o n tra c t  o f  resale w ith o u t  p ro v in g  
n o tic e  o f  i t  to  th e  c a r r ie r, un less th e re  is  some v e ry  
u n u su a l fe a tu re  in  th e  c o n tra c t. I  a m  in c lin e d  
to  t h in k  t h a t  in  c o n tra c ts  o f  ca rriage  fro m  w h e a t- 
p ro d u c in g  d is tr ic ts ,  i t  is  a lw a ys  so p ro b a b le  th a t  
th e  sh ip p e r is  sen d ing  fo r  resale, o r  fo r  sale to  a 
pe rson w h o  w i l l  rese ll, t h a t  th e  c a r r ie r  w i l l  be 
lia b le  i f  th e re  is  n o  m a rk e t, fo r  th e  e ffe c t on a 
c o n tra c t  o f  sale o f  h is  co n ve rs io n  o r u n ju s t if ia b le  
fa ilu re  to  d e liv e r . I  observe th a t  L o rd  M a cnagh ten  
in  Strom s, B ru k s  A k t ie  B o laget v .  J o h n  a n d  P e te r  
H u tch iso n  (10 A sp . M a r. L a w  Cas. 138 ; 93 L .  T . 
R e p . 5 6 2 ; (1905) A . C. 524) says : “ A lth o u g h  i t  
is  n o t  suggested th a t  th e  respondents  k n e w  the  
p a r t ic u la r  te rm s  o f  th e  b a rg a in  w i th  T h om a s 
O w en  a n d  Co., th e y  m u s t ha ve  k n o w n , as e ve ry  
business m a n  in  th e ir  p o s it io n  w o u ld  k n o w , th a t  
in  a l l  p r o b a b i l i t y  th e  goods w ere b e in g  d isp a tch e d  
to  E n g la n d  in  o rd e r to  f u l f i l  some c o n tra c t e ith e r  
a c tu a lly  in  e x is te nce  a t  th e  t im e , o r  in  c o n te m p la 
t io n ,  so t h a t  a b reach  o f  th e ir  c o n tra c t w i th  th e  
m a n u fa c tu re r  in  S w eden m ig h t  cause a b reach  o f  
c o n tra c t  w i th  som e m a n u fa c tu re r  o r m e rc h a n t in  
E n g la n d  a n d  lead  to  a c la im  o f  dam ages b y  h im  
a g a in s t th e  sh ipp e rs  o f  th e  goods. T h e  respondents 
th e re fo re  w ere c e r ta in ly  n o t  ju s t i f ie d  in  assum ing th a t  
in  th e  d ischa rge  o f  th e ir  o b lig a tio n s  p u n c tu a li ty  was 
a  m a t te r  o f  l i t t l e  m o m e n t.”  T h e  q u e s tio n  o f  dam ages 
fo r  th e  co n ve rs io n  in  such  a case w as considered 
in  F ra n c e  v . C audet (1871, L .  R e p ., 6 Q. B . 109). 
I n  t h a t  case th e  p la in t i f f  h a d  b o u g h t 100 cases o f  
ch a m pag ne  a t  14s. a dozen, la y in g  a t  th e  d e fe n d a n t’s 
w h a r f,  a n d  reso ld  i t  to  th e  c a p ta in  o f  a s h ip  a b o u t 
to  leave  E n g la n d  a t  24s. a dozen. C ham pagne o f  
t h a t  b ra n d  a n d  q u a l i ty  w as n o t  p ro cu ra b le  in  th e  
m a rk e t. T h e  w h a rfin g e r w ro n g fu lly  re fused  to  
d e liv e r  u n t i l  a f te r  th e  sh ip  h a d  sa iled , th e  c a p ta in  
d e c lin in g  to  w a i t  fo r  th e  cham pagne . I t  was u rged , 
o n  th e  a u th o r it y  o f  H a d le y  v . B axenda le  (s u p .) 
t h a t  a w h a r fin g e r h a v in g  no  n o tic e  o f  th e  specia l 
v a lu e  o f  th e  cha m pag ne , w as n o t lia b le  fo r  th e  
loss  o f  p ro f i t ,  b u t  a c o u r t co m p rise d  o f  M e llo r,

L u s h  a n d  H a n n e n , J J . ,  h e ld  t h a t  th e re  b e in g  no 
m a rk e t, th e  a c tu a l v a lu e  o f  th e  cham pagne, as 
m easured  b y  th e  p r ic e  on  th e  sale to  a  so lve n t 
cus to m er, o u g h t to  be th e  m easure o f  dam age. 
I n  t ro v e r ,  th e  p la in t i f f  can  re cove r th e  specia l 
va lu e  a tta c h e d  b y  spec ia l c ircum stance s  to  th e  
a r t ic le  co n ve rte d . T h e  p la in t i f f  w as e n t it le d  to  th e  
im m e d ia te  d e liv e ry  o f  th e  a r t ic le , a n d  no  n o tice  
w o u ld  a ffe c t i ts  a c tu a l va lu e , w h ic h  w as th e  same 
as th e  a c tu a l p re se n t loss to  i t s  ow ne r. I n  o th e r 
w o rd s , th e re  be in g  no  m a rk e t e ith e r  to  f ix  i ts  va lue  
o r  in  w h ic h  th e  o w n e r c o u ld  rep lace  i t ,  th e  a c tu a l 
v a lu e  o r  loss to  th e  o w n e r c o u ld  be f ix e d  b y  w h a t 
th e  o w n e r c o u ld  g e t b y  a  resale to  a  s o lv e n t p u r 
chaser. A p a r t  f ro m  th a t ,  th e re  is  no  d o u b t th a t  
in  fa c t ,  b y  th e  d e fe n d a n t’s w ro n g fu l con vers ion , 
th e  p la in t i f f  lo s t 36s., 36s. 6d. th e  resale p r ic e  less 
6d. a  q u a r te r  a llo w a n ce  fo r  s l ig h t  in fe r io r i t y  to  
sam ple  w h ic h , u n d e r th e  resale co n tra c ts , d id  n o t 
e n t i t le  th e  su b -b u y e r to  re je c t. T h e re  w as no 
m a rk e t in  w h ic h  th e  b u y e r c o u ld  pu rchase  w h e a t 
as p e r sam ple  N o . 727 e x -A rp a d . I n  o th e r  w ords, 
th e  w h e a t e x -A r p a d  w as a spe c ific  w h e a t reso ld  
an d  n o t  capab le  o f  re p la ce m e n t.

F ra n c e  v .  G audet (s u p .) has s to o d  un cha llen ged  
fo r  o v e r s ix ty  yea rs  ; th e  o n ly  c o m m e n t I  can 
f in d  o n  i t  is  in  H o rn e  v .  M id la n d  R a i lw a y  (su p .), 
w here  M e llo r, J .  s a id  i t  tu rn e d  o n  th e re  b e in g  no 
m a rk e t. M a r t in ,  B . s a id  t h a t  i t  w as a case o f 
v e n d o r a n d  pu rch a se r a n d  tu rn e d  on  d iffe re n t 
co n s id e ra tio n s . A s  to  th is ,  B la c k b u rn , J .  sa id 
t h a t  v e n d o r a n d  p u rch a se r a n d  c a r r ie r  a n d  goods 
o w n e r w ere  in  c o n tra c t  th e  same th in g ,  th e  ca rr ie r 
ag reed to  p ro v id e  conveyance  fo r  goods, th e  ven do r 
th e  goods them se lves . T h e  re a l d is t in c t io n  is, 
I  t h in k ,  be tw een  a t o r t ,  th e  dam ages fo r  w h ic h  do 
n o t re q u ire  n o tic e  to  th e  w ro n g d o e r o f  th e ir  
p ro b a b il ity ,  a n d  c o n tra c t, w here  H a d le y  v. 
B axenda le  (s u p .) re q u ire s  th e  consequence to  be 
in  th e  c o n te m p la t io n  o f  th e  p a rtie s .

T h e  dam ages f o r  to r ts  to  p ro p e r ty  ha ve  been 
re c e n tly  cons ide red  b y  th e  H ouse  o f  L o rd s  in  the  
case o f  T h e  E d is o n  (149 L .  T . R e p . 49 ; (1933) 
A . C. 449). I n  th a t  case th e  d e fend an ts  sh ip  san k  the  
p la in t i f f ’s d redge r, w h ic h  w as a t  th e  t im e  engaged in  
a p ro f ita b le  c o n tra c t o f  w h ic h  th e  d e fe n d a n t had 
n o  n o tic e . T h e  H ouse  o f  L o rd s  ga ve  th e  p la in t i f f
(1 ) th e  m a rk e t p r ic e  o f  a com p a ra b le  d re d g e r;
(2 ) th e  cos t o f  i t s  a d a p tio n , tra n s p o r t,  a n d  in s u r
ance to  th e  p lace  o f  loss ; (3 ) c o m p e n sa tio n  fo r  
d is tu rb a n c e  a n d  loss in  c a r ry in g  o u t th e  c o n tra c t 
u p  to  th e  t im e  a t  w h ic h  th e  s u b s titu te d  dredger 
c o u ld  re a so n a b ly  ha ve  been a v a ila b le  a t  P a tras . 
T h e  d e c is io n  in  Th e  A rg e n tin a  (6  A sp . M a r. Cas. 
433 ; 61 L .  T . R e p . 7 0 6 ; 14 A p p . Cas. 519) is  to  the  
sam e e ffec t.

I n  T h e  E d iso n  (s u p .) I  e n deavo u re d  to  g iv e  the  
d e fe n d a n t th e  v a lu e  o f  th e  d re d g e r to  th e m  as a 
g o in g  concern  fo llo w in g  th e  ju d g m e n t o f  L o rd  
G o re ll in  T h e  H a rm o n id e s  (9  A sp . M a r. L a w  Cas. 
3 5 4 ; 87 L .  T . R e p . 4 4 8 ; (1903) P . 1 ) I  c e r ta in ly  
in te n d e d  to  in c lu d e  in  t h a t  v a lu e  th e  d redge r’s 
p o s it io n  o n  a p ro f ita b le  c o n tra c t, b u t  a p p a re n tly  
I  d id  n o t  express m y s e lf w i th  s u ff ic ie n t clearness, 
as L o rd  W r ig h t ,  “  fe e lin g  g ra ve  d o u b t,”  d id  no t 
t h in k  I  in te n d e d  to  in c lu d e  a n y  a llow a nce  fo r  the  
d is tu rb a n c e  o f  th e  c o n tra c t. I  d id ,  to  th e  t>est 
o f  m y  re c o lle c tio n , in te n d  to  co ve r th a t  a llow ance 
b y  th e  w o rd s  “  v a lu e  as a g o in g  concern  to  the  
o w n e r.”  T h e  E d is o n  (s u p .) appears to  m e to  be 
a  d e c is io n  o n  th e  sam e lin e s  as F ra n c e  v . Gaudet 
(s u p .).

I n  ru y  o p in io n  th e  dam ages in  co n ve rs io n  shouia  
be th e  v a lu e  to  th e  p u rch a se r o r  goods o w n e r a t 
th e  t im e  o f  th e  co n ve rs io n . I f  th e re  is  a m a rke t 
in  w h ic h  he can b u y , th is  w i l l  f ix  th e  v a lu e  ; i f  the re
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is  n o  m a rk e t, i t  m a y  be d e te rm in e d  b y  th e  goods 
ow ne rs ’ c o n tra c t  w i th  a s o lv e n t pu rch a se r, fo r  t h a t  
is  w h a t  he has in  fa c t  lo s t  b y  th e  con ve rs io n .

I t  m a y  w e ll be t h a t  th is  ru le  does n o t  lo g ic a lly  
f i t  in  w i th  th e  dam ages in  c o n tra c t  w he re  th e re  is  a 
m a rk e t, a n d  w here , as in  Rodocanachi v .  M ilb u rn  
(su p .) th e  p la in t i f f  m a y  re co ve r m o re  th a n  he has 
lo s t, o r , as in  H ad le y  v . B axendale  (su p .) an d  B r it is h  
C o lum b ia  v . N ettle sh ip  S aw  M i l l  Co. (18 L .  T . R ep . 
(¡04 ; (1868) L .  R e p . 3, C .P . 499), less th a n  he has in  
fa c t  lo s t. H u t  th is  depends o n  th e  fa c t  th a t  in  con 
t r a c t  y o u  lo o k  a t  th e  d a te  o f  th e  c o n tra c t  to  see w h a t 
was co n te m p la te d  o r  o f  w h a t th e re  w as n o tice , an d  in  
t o r t  y o u  lo o k  a t  th e  d a te  o f  th e  t o r t  w h e n  n o tic e  is 
ir re le v a n t. I  s h o u ld  th e re fo re  be o f  o p in io n  t h a t  
th e  re s u lt  a r r iv e d  a t  b y  th e  ju d g e  be lo w  an d  th e  
re g is tra r  is  co rre c t, a n d  th a t  th e  a p pea l sh o u ld  be 
d ism issed  w i th  costs. B u t  as m y  b ro th e rs  are o f  a 
d if fe re n t o p in io n , fo r  reasons expressed in  th e ir  
ju d g m e n ts , th e  re s u lt  w i l l  be as th e y  d ire c t.  A  co m 
p lic a te d  a rg u m e n t o f  fa c t  w as addressed to  us to  
show  th a t  i f  th e  above  co n c lu s io n  w as in c o rre c t, 
y e t  th e  v a lu e  o f  th e  m a rk e t w i th o u t  co n s id e rin g  
th e  resale w as s u ff ic ie n t to  exceed, th o u g h  o n ly  
s l ig h t ly ,  th e  a m o u n t p a id  in to  c o u rt.  I  d o  n o t t h in k  
th e  C o u r t o f  A p p e a l sh o u ld  be ca lle d  o n  to  do  th is  
c a lc u la t io n  o f  fa c t ,  w h ic h  is  a m a t te r  fo r  th e  re g is tra r  
a n d  m e rchan ts .

Greer, L.J.— T h e  fa c ts  p ro v e d  in  th is  case so 
fa r  as th e y  are re le v a n t t o  th e  q u e s tio n  w h ic h  
arises fo r  d e te rm in a tio n  in  th is  appea l m a y  be 
b r ie f ly  s ta te d  as fo llo w s .

O n th e  1 1 th  A u g ., 1930, th e  respond en ts , w h o  are 
g ra in  m e rch a n ts  c a r ry in g  o n  business a t  H u l l ,  
b o u g h t f ro m  M r . E . K a m p ffm e y e r 1000 to n s  o f  
R u m a n ia n  w h e a t as p e r sealed sam ple  N o . 727 in  
possession o f  bu ye rs  a t  th e  p r ic e  o f  36s. less 2J  p e r 
ce n t, p e r 4801b. sh ip p e d , in c lu d in g  f re ig h t  and  
insu rance  to  H u l l ,  t o  be sh ip p e d  fro m  a B la c k  Sea 
a n d  (or) D a n u b ia n  p o r t  o r  p o rts , o n  a b i l l  o r  b il ls  o f  
la d in g  d a te d  o r t o  be d a te d  d u r in g  S ep te m be r and  
(or) O c t., 1930, th e  b i l l  o f  la d in g  to  be d a te d  w hen  
th e  goods w ere a c tu a lly  o n  b o a rd . O n  th e  sam e d a te  
o r  th e  n e x t d a y , th e  responden ts  c o n tra c te d  to  se ll 
to  e ig h t separa te  bu ye rs  v a r io u s  q u a n tit ie s  o f  w h e a t 
a m o u n t in g  in  th e  aggregate to  1000 to n s  to  be 
sh ipp ed  as p e r b i l l  o f  la d in g  d u r in g  S ep te m be r an d  
(or) O c t., 1930, fro m  a B la c k  Sea o r  D a n u b ia n  p o r t  
o r p o rts , q u a l i ty  as p e r sealed sam ple in  se llers ’ 
Possession. T h e  sealed sam ple w as in  fa c t  th e  same 
sam ple as th a t  on w h ic h  th e  responden ts  h a d  b o u g h t. 
T h e  c o n tra c ts  w ere n o t  c . i. f .  co n tra c ts , b u t  w ere 
c o n tra c ts  fo r  d e liv e ry  on  a r r iv a l a t  H u l l ,  a t  36s. 6d. 
Per q u a r te r  o f  4801b. A s  th e  su b -c o n tra c ts  d id  n o t 
describe  th e  goods as goods to  be sh ip p e d  on a 
s tea m sh ip  to  be dec la red , i t  c a n n o t be sa id  th a t  th e  
sub-sales w ere  sp e c ific  sales o f  th e  agreed nu m bers  
° t  q u a rte rs  w h ic h  w ere  sh ip p e d  b y  th e  re spond en ts  
?n  th e  A rp a d ,  b u t  I  t h in k  th is  o f  no  consequence, 
in a sm u ch  as i t  was co m m o n  g ro u n d  in  th e  case th a t  
m  t *le  sub-sales w ere  o f  goods fo r  d e liv e r  in  H u l l  

sh ip p e d  in  S e p te m b e r-O c to b e r an d  equa l to  
sam ple N o . 727, a n d  goods a n sw e ring  to  th a t  
d e s c r ip t io n  c o u ld  n o t  be b o u g h t in  th e  g ra in  m a rk e t 
in  E n g la n d  a t  th e  d a te  w h e n  th e  p la in t i f fs  cause o f  
a c t io n  arose. I n  S ep tem ber a n d  O c to b e r and  th e  
f i r s t  d a ys  o f  N o v e m b e r g ra in  w as p u t  on b o a rd  th e  
s tea m sh ip  A rp a d  to  th e  a m o u n t o f  one m il l io n  
K ilo g ra m s  o f  w h e a t in  b u lk  a n d  in  acco rdance w i th  
th e  re spond en ts ’ c o n tra c t  w i th  th e ir  se lle r, th e  
goods so sh ip p e d  w ere a p p ro p r ia te d  to  th e  c o n tra c t, 
th e  goods so sh ip p e d  w ere n o t  q u ite  u p  to  th e  
sam ple , a n d  in  acco rdance  w i th  a  te rm  in  th e  co n 
tra c ts  an  a llow a nce  o f  6d. p e r  q u a r te r  becam e 
d e d u c tib le  f ro m  th e  c o n tra c t  p r ice . T h e

responden ts  w ere e n t it le d  to  th is  a llow a nce  fro m  
th e ir  se lle r, a n d  w ere b o u n d  to  m a ke  a s im ila r  
a llow a nce  to  th e ir  b u ye rs . A c c o rd in g ly  i f  th e  w h o le  
q u a n t i ty  w h ic h  h a d  been sh ip p e d  h a d  been 
d e liv e re d  to  th e  re sponden ts , th e y  w o u ld  ha ve  been 
e n t it le d  to  rece ive  36s. p e r q u a r te r  in  respec t o f  i t ,  
b u t  u n fo r tu n a te ly ,  w h e n  th e  A rp a d  h a d  d ischa rged  
he r cargo  i t  w as fo u n d  t h a t  th e  a p p e lla n ts  w e re  
unab le  to  c o m p ly  w i th  th e ir  c o n tra c t t o  d e liv e r  
th e  w h o le  q u a n t i t y  sh ip p e d  in a sm u ch  as 47 to n s  
had  been so m ix e d  w i th  b a r le y  th a t  a te n d e r o f  i t  
c o u ld  n o t  be p ro p e r ly  described  as a te n d e r o f  
47 to n s  o f  th e  w h e a t t h a t  h a d  been sh ip p e d . 
T h e re fo re , on  th e  fa c ts  as p ro v e d  a t  th e  t r ia l  o f  th e  
a g tio n , w h ic h  are n o t  n o w  in  d is p u te , th e re  was a 
sho rtag e  o f  d e liv e ry  fo r  w h ic h  th e  ow ners o f  th e  
s tea m sh ip  w ere respons ib le  to  th e  a m o u n t o f  
47 to n s . T h e re  w ere  c e r ta in  o th e r  q u es tions  d is 
posed o f  in  th e  course o f  th e  a c tio n , w i th  w h ic h  
th is  ap pea l is  n o t  concerned, b u t  L a n g to n  J . ,  h e ld  
th e  a p p e lla n ts  l ia b le  in  respec t o f  th e  c la im  based 
o n  th e  s h o rt d e liv e ry  o f  4 7  to n s . I n  th e  s ta te m e n t 
o f  c la im  th is  w as p u t  as a  c la im  fo r  dam ages fo r  
con ve rs ion , th e  co n ve rs io n  b e in g  th e  fa ilu re  to  
d e liv e r  o r  re fu sa l t o  d e liv e r. T h e  a c t io n  cam e fo r  
t r ia l  be fo re  L a n g to n , J . ,  w h o  de c id ed  t h a t  th e  
a p p e lla n ts  w ere lia b le , a n d  gave ju d g m e n t in  fa v o u r  
o f  th e  respondents  a g a in s t th e  a p p e lla n ts  fo r  
dam ages in  so fa r  as such  c la im  re la te d  to  th e  
a d m ix tu re  a n d  consequen t s h o rt d e liv e ry  o f  47 
to n s  o f  th e  sa id  w h e a t, a n d  o rde re d  t h a t  th e  costs 
s h o u ld  de pend on w h e th e r th e  respondents  re covered  
m o re  th a n  th e  a m o u n t p a id  in to  c o u rt.  T h e  a m o u n t 
o f  th e  d iffe re n ce  be tw een  th e  p la in t i f fs ’ c la im  and  
th e  sum  p a id  in to  c o u r t  is  a  m a t te r  o f  401. o r 501., 
b u t  u n fo r tu n a te ly  th e  costs are v e ry  h e a v y , as th e  
t r ia l  be fo re  L a n g to n , J .  la s te d  fo r  f iv e  days, th e  
re fe rence to o k  a b o u t th e  sam e t im e ,  a n d  th e re  w as 
th e n  an  a p pea l to  B a teso n , J .  N o w  th e  case has 
been b ro u g h t b y  w a y  o f  a p pea l t o  th is  c o u rt.  T h e  
a m o u n t o r ig in a lly  in  d is p u te  m u s t be c o m p a ra tiv e ly  
in s ig n if ic a n t co m p a re d  to  th e  a m o u n t o f  th e  costs 
w h ic h  w i l l  ha ve  to  be m e t b y  th e  d e fe n d a n t i f  he 
has u n d e re s tim a te d , to  h o w e ve r sm a ll a  degree, th e  
dam ages to  w h ic h  th e  p la in t i f f  is  e n t it le d .

T h e  A rp a d  fin is h e d  d isch a rg in g  th e  b i l l  o f  la d in g  
w h e a t e a r ly  in  J a n ., 1931. T h e re  w as ev idence  
w h ic h  e n t it le d  th e  re g is tra r  to  f in d  t h a t  th e re  w as 
a t  t h a t  t im e  no  R u m a n ia n  g ra in  p ro cu ra b le  e q ua l to  
th e  sam p le  N o . 727. T h e  responden ts , th e re fo re , 
w ere u n a b le  to  te n d e r to  th e ir  bu ye rs  4 7  to n s  o f  
g ra in  w h ic h  th e  la t te r  w o u ld  ha ve  been b o u n d  to  
accept. T h e  bu ye rs  w ere e n t it le d  to  h a ve  
S ep tem ber a n d  O c to b e r s h ip m e n t o f  goods w h ic h  
w o u ld  co rrespo nd  t o  th e  sam p le , s u b je c t to  th e  te rm  
o f  th e  c o n tra c t  t h a t  d iffe re n ce  in  q u a l i ty  o r  co n 
d it io n  sh o u ld  n o t  e n t it le  th e m  to  re je c t e xce p t 
u n d e r th e  a w a rd  o f  th e  a rb it ra to rs ,  o r  th e  c o m m itte e  
o f  a p pea l o f  th e  C o m  T ra d e  A sso c ia tio n . I f  th e  
respondents  h a d  re ce ived  th e  47  to n s , th e y  w o u ld  
c le a r ly  h a ve  been e n t it le d  to  h a ve  re ce ived  in  respec t 
o f  th e m  fro m  th e ir  sub -buye rs  36s. 6d., less an  
a llow a nce  o f  6d. p e r q u a r te r  fo r  d e fe c tive  q u a l i ty  
o r  c o n d it io n . I t  w as e s ta b lished  to  th e  s a tis fa c tio n  
o f  th e  re g is tra r  a n d  th e  ju d g e  t h a t  th e re  w as no  
m a rk e t in  w h ic h  R u m a n ia n  g ra in  c o u ld  be p u r 
chased o f  th e  c o n tra c t d e s c r ip tio n  w h ic h  th e  
re spond en ts  c o u ld  h a ve  used fo r  th e  pu rpose  o f  
im p le m e n tin g  th e ir  sub-sales. T h e re  can  be no  
d o u b t th a t  in  fa c t  th e y  lo s t 36s. p e r q u a r te r  o n  th e  
w h o le  o f  th e  47 to n s  b y  reason o f  th e  fa c t  t h a t  
th e y  h a d  reso ld  w hen  th e  m a rk e t w as h ig h , a n d  
w ere u n ab le  to  p e r fo rm  th e ir  c o n tra c ts  b y  p u r 
cha s in g  in  th e  m a rk e t goods t h a t  w o u ld  c o m p ly  
w ith  th e  d e s c r ip tio n  c o n ta in e d  in  th e ir  c o n ti ac ts  
w i th  th e ir  b u ye rs , n o r  w ere  th e y  ab le  to  p ro v e  t h a t
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there were any goods available on the m arket the 
purchase o f w hich would enable them  or th e ir sub
purchasers to  fu lf il th e ir requirem ents.

T h is  case fa lls  t o  be d e c id e d  in  th e  l ig h t  o f  th e  
fa c t  t h a t  h a v in g  re g a rd  to  th e  fo rw a rd  co n tra c ts  
th e  responden ts  m ade w ith  th e ir  bu ye rs  in  A u g ., 
1930, th e y  in  fa c t  su ffe re d  a loss o f  36s. p e r q u a rte r. 
T h e  re g is tra r  a n d  m e rch a n ts  fo u n d  t h a t  th e ir  
dam ages m u s t be e s tim a te d  o n  th is  basis, and  
B a te so n , J .  c o n firm e d  t h a t  f in d in g  on  a p pea l to  
h im . W e  ha ve  n o w  to  d e te rm in e  w h e th e r h a v in g  
re g a rd  to  th e  la w  re la t in g  to  th e  m easure o f  dam age 
in  a c tio n s  w h e th e r o f  c o n tra c t  o r  o f  t o r t ,  th e  
d e c is io n  o f  th e  le a rn e d  ju d g e  w as r ig h t .

A pa rt from  any d iffic u lty  th a t m ay be occasioned 
by decisions o f the courts, i t  seems to  me to  be 
unreasonable to  ho ld th a t a shipowner contracting 
w ith  the shipper on the term s o f a b ill o f lading 
should be held liab le  to  pay damages, measured 
by the  loss sustained by reason o f the la tte r’s 
in a b ility  to  com ply w ith  a contract made tw o 
m onths before the shipm ent by an unknown assignee, 
the  shipowner having no notice o f such contract 
and no op po rtu n ity  o f refusing to  carry goods on 
the  term s th a t he should be so liab le . The 
decisions o f the courts do no t, in  m y judgm ent, 
invo lve  any such unreasonable measure o f the 
damage payable by a shipowner fo r fa ilu re  to  
de live r the goods shipped. I f  there is a m arket 
a t the tim e when the goods should be delivered in  
w hich goods o f a k in d  f it  to  im plem ent the contract 
made by the owner o f the b ill o f lading a t the tim e 
o f the breach can be bought or sold, the measure 
o f damage is the value o f the goods ascertained by 
the  m arket price o f id e n tica lly  s im ila r goods. 
W hen there is no such m arket, the value m ust be 
otherw ise ascertained, and the price a t w hich the 
holder o f the b ill o f lad ing has in  fa c t sold them  five 
m onths before is no t very satisfactory evidence 
o f th e ir value a t the tim e  o f the breach. In  the 
case o f a cla im  by a purchaser against a vendor o f 
goods as to  w hich a m arket price is unascertainable, 
the price a t w hich the buyer has resold the goods 
m ay be accepted as evidence o f th e ir value. B u t 
the court is no t bound to  accept such evidence 
as conclusive i f  the value can be otherwise ascer
tained. On the facts proved in  the present case 
i t  is clear th a t the price fixed  by the August con
tracts cannot be re lied on as any evidence o f the 
value o f the goods a t the date o f the breach.

T h e  ju d g m e n t o f  th e  c o u r t in  H a d le y  v . B axendale  
(9  E x .  Cas. 341) opened a new  c h a p te r in  th e  la w  o f  
dam ages. T h e  m easure o f  dam ages th e re  la id  d o w n  
b y  th e  C o u r t o f  E x c h e q u e r has since been in v a r ia b ly  
a p p lie d  in  cases w h ic h  in v o lv e d  th e  co n s id e ra tio n  
o f  th e  tru e  m easure o f  dam age . I  h a d  occasion 
in  th e  course o f  m y  ju d g m e n t in  The E d iso n  (18 
A sp . M a r. L a w  Cas. 2 7 6 ; 147 L .  T . R e p . 1 4 1 ; (1932) 
P . 52 ) to  s ta te  in  a  s u m m a ry  m a n n e r th e  m a te r ia l 
fa c ts  p ro v e d  in  th e  case, a n d  th e  ru le s  fo r  e s t im a tin g  
dam ages as s ta te d  in  th e  ju d g m e n t o f  th e  c o u rt. 
I  need n o t re p e a t m y  o b se rva tio n s  here.

In  the present case no notice was or could be 
given by the respondents to  the appellants before 
the goods were shipped, or a t any tim e , o f the price 
a t w hich they had bought or the prices a t which 
they had sold, o r indeed th a t they were buyers or 
sellers a t a ll. F o r a ll the shipowners knew the 
shippers m igh t have been m illers who were shipping 
the wheat fo r use a t th e ir own m ills , o r they m ight 
have been buying to  fu lf il contracts made when 
wheat was lower in  price than i t  was when the goods 
were shipped, or the y m igh t have been bought by 
the shippers or by the p la in tiffs  in  the expectation 
th a t m arket prices would rise. As fa r as appears, 
the  respondents had no in te rest in  the goods a t

i th e  d a te  o f  s h ip m e n t. T h e y  o n ly  becam e in te res te d  
w h e n  th e  b i l ls  o f  la d in g  w ere  assigned to  th e m . I f  
th e y  h a d  been ab le  to  b u y  o th e r  w h e a t e q ua l to  
th e  sam p le  sh ip p e d  in  S ep tem ber a n d  O c to b e r th e y  
w o u ld  ha ve  been e n t it le d  to  use th e  goods fo r  th e ir  
c o n tra c ts  o f  sale. T h e re  w as no  ev idence  show ing  
th e  d a te  w h e n  th e  b i l l  o f  la d in g  w as assigned to  
th e m . T h e  s h ip o w n e r d id  n o t an d  c o u ld  n o t kno w  
th a t  th e  responden ts  w ere in te re s te d  in  a n y  w a y  
in  th e  goods u n t i l  th e  b i l l  o f  la d in g  w as presented 
to  th e m  b y  th e  p la in t i f fs .  T h e  p o in t  to  be decided, 
so fa r  as th e  c la im  is  based o n  c o n tra c t, is  na rro w e d  
d o w n  to  th e  answ er to  th e  q u e s tio n  w h e th e r damages 
a r is in g  fro m  th e  fa c t  th a t  th e  a p p e lla n ts  h a d  sold 
th e  cargo a t  th e  h ig h  va lue s  p re v a il in g  in  A ug ., 
1930, “  m a y  fa i r ly  a n d  re a so n a b ly  be cons ide red  as 
a r is in g  n a tu ra lly  a cco rd in g  to  th e  u su a l course o f 
th in g s  ”  f ro m  th e  b re a ch  o f  c o n tra c t.  A n o th e r 
q u e s tio n  w h ic h  has to  be d e te rm in e d  is  w he the r, 
assu m ing  t h a t  th e  c o u r t  is  p re c lu d e d  b y  th e  ru les 
as to  th e  m easure o f  dam age fro m  ta k in g  in to  
a c c o u n t th e  loss occasioned to  th e  respondents  b y  
th e ir  in a b i l i t y  t o  p e r fo rm  th e  c o n tra c ts  w i th  th e ir  
bu ye rs , th e  same ru le  is  a p p lic a b le  t o  th e  a lte rn a t iv e  
c la im  fo r  dam ages fo r  con vers ion . A t  th e  t im e  
w h e n  th e  a p p e lla n ts  b ro ke  th e ir  c o n tra c t o f  carriage  
b y  s h o rt d e liv e ry , th e  va lu e  o f  th e  47 to n s  w h ich  
th e y  fa i le d  to  d e liv e r, e s tim a te d  b y  w h a t i t  w o u ld  
se ll a t  in  th e  o rd in a ry  course o f  business a t  th e  da te 
o f  th e  b reach, w as a sce rta ina b le , because i t  is  q u ite  
t ru e  th a t  th o u g h  th e re  w as no  m a rk e t in  w h ic h  
goods s im ila r  t o  th e  sam ple N o . 727 c o u ld  be 
b o u g h t, th e re  w as a m a rk e t in  w h ic h  th e y  cou ld  
ha ve  been so ld .

I n  m y  o p in io n  i t  has been dec ided  b o th  b y  the  
C o u r t o f  A p p e a l a n d  th e  H ouse  o f  L o rd s  th a t  in  
e s t im a tin g  th e  loss occasioned to  a c la im a n t fo r 
n o n -d e liv e ry  o f  th e  goods w h ic h  he is  e n t it le d  to  
ha ve  d e liv e re d  to  h im , c o n tra c ts  w h ic h  he has 
m ade a t  a d a te  fa r  re m o ve d  fro m  th e  d a te  o f  the  
b reach  o f  c o n tra c t ha ve  to  be neg lec ted  in  con
s id e r in g  w h a t is  th e  m easure o f  dam age w h ic h  has 
to  be a p p lie d  u n d e r th e  f i r s t  ru le  in  H ad le y  v . 
Baxendale (sup .). I n  th e  case o f  R odocanachi v . 
M ilb u m  (6 A sp . M a r. L a w  Cas. 100 ; 56 L .  T .  Rep- 
594 ; 18 Q. B . D iv .  67), th e  p la in t i f fs ’ be fore the  
s h ip m e n t o f  a cargo  o f  c o tto n  seed in  accordance 
w i th  th e  c h a r te r -p a r ty , h a d  so ld  th e  cargo to  a rr iv e  
a t  a p r ic e  less th a n  th e  m a rk e t p r ice  a t  th e  p o r t  o f 
d ischa rge  a t  th e  t im e  w hen  th e  s h ip  in  th e  o rd in a ry  
course sh o u ld  ha ve  a r r iv e d  th e re . T h e  cargo 
ne ve r a r r iv e d , b u t  w as lo s t  b y  negligence. I t  18 
c le a r th a t  in  th a t  case th e  sale w as a sale o f  the  
sp e c ific  cargo , a n d  th e  p la in t i f fs  w ere  u n ab le  to  
f u l f i l  th e  sales th e y  h a d  in  fa c t  m ade, because the  
spe c ific  cargo  h a d  ceased to  e x is t. T h e y  h a d  so ld  
th e  cargo  a t  a p r ic e  w h ic h  w as less th a n  th e  m arke  
p r ice  a t  th e  p o r t  o f  d ischa rge  a t  a  t im e  w hen  the  
s h ip  in  th e  o rd in a ry  course sh o u ld  ha ve  a rr iv e  
th e re . I t  is  p la in  t h a t  th e re  w as no  m a rk e t a t 
t h a t  t im e  in  w h ic h  th e  p la in t i f f  c o u ld  ha ve  bough 
th e  sp e c ific  ca rgo  w h ic h  he so ld . H e  m ig h  
p o s s ib ly  ha ve  b o u g h t s o m e th in g  as good , b u t  he 
c o u ld  n o t ha ve  co m p e lle d  h is  bu ye rs  to  take  
a n y th in g  o th e r  th a n  th e  sp e c ific  cargo  w h ic h  h  
so ld  to  th e m . I t  w as h e ld  b y  th e  C o u r t 0 
A p p e a l t h a t  th e  c o u r t s h o u ld  leave  o u t  °  
c o n s id e ra tio n  th e  sale m ade b y  th e  p la in t:if*  
a n d , as I  u n d e rs ta n d  th e  dec is io n , i t  w as h e ld  th a  
th e  m easure o f  dam age w as th e  s e llin g  v a lu e  o f  *  
goods a t  th e  d a te  w hen  th e y  w o u ld  in  th e  o rd in a ry  
course ha ve  a r r iv e d , a n d  w h e th e r th is  w as m ore  0 
less th a n  th e  dam age w h ic h  a p la in t i f f  sus ta ined  y 
reason o f  th e  fa c t  t h a t  he h a d  m a de  a c o n tra c t 
resale is  i r r e le v a n t ; th e  dam age is  s t i l l  to  
e s tim a te d  w i th o u t  re g a rd  to  h is  c o n tra c t  o f  resa >
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b y  f in d in g  w h a t th e  v a lu e  to  h im  w o u ld  ha ve  been 
i f  such  sale w as le f t  o u t  o f  co n s id e ra tio n . L o rd  
E she r, M .R ., says : “  T h e  m easure is  th e  d iffe re n ce  
be tw een  th e  p o s it io n  o f  a p la in t i f f  i f  th e  goods h a d  
been sa fe ly  d e liv e re d  an d  h is  p o s it io n  i f  th e  goods 
a re  lo s t. . . . U p o n  g e t t in g  th e  goods he c o u ld  se ll 
th e m . H e  th e re fo re  w o u ld  g e t th e  v a lu e  o f  th e  
go od  u p o n  th e ir  a r r iv a l a t  th e  p o r t  o f  d ischarge  
less w h a t he w o u ld  ha ve  to  p a y  in  o rd e r to  ge t 
th e m . B u t  w h a t is  t o  be th e  ru le  in  g e t t in g  a t  th e  
v a lu e  o f  th e  goods ? I f  th e re  is  n o  m a rk e t fo r  such  
goods, th e  re s u lt  m u s t be a r r iv e d  a t  b y  an  e s tim a te , 
b y  ta k in g  th e  cos t o f  th e  goods to  th e  s h ip p e r a n d  
a d d in g  to  th a t  th e  e s tim a te d  p r o f i t  he  w o u ld  m ake  
a t  th e  p o r t  o f  d e s tin a tio n . I f  th e re  is  a m a rk e t 
th e re  is  no  occasion  to  ha ve  recourse  to  such  a m ode 
o f  e s t im a tin g  th e  v a lu e  ; th e  v a lu e  w i l l  be th e  
m a rk e t v a lu e  w h e n  th e  goods o u g h t t o  ha ve  a r r iv e d . 
B u t  th e  v a lu e  is  t o  be ta k e n  in d e p e n d e n tly  o f  a n y  
c ircum stance s  p e c u lia r t o  th e  p la in t i f f .  I t  is  w e ll 
s e tt le d  t h a t  in  a n  a c t io n  fo r  n o n -d e liv e ry  o r  non- 
acceptance o f  goods u n d e r a c o n tra c t  o f  sale th e  
la w  does n o t  ta k e  in to  a cco u n t in  e s t im a tin g  th e  
dam ages a n y th in g  t h a t  is  a c c id e n ta l be tw een  th e  
p la in t i f f  an d  th e  d e fe n d a n t, as, fo r  ins ta nce , an 
in te rm e d ia te  c o n tra c t en te re d  in to  w i th  a  t h i r d  
p a r ty  fo r  th e  pu rchase  o r  sale o f  th e  goods. I t  is  
a d m it te d  in  th is  case th a t ,  i f  th e  p la in t i f fs  h a d  so ld  
th e  goods fo r  m o re  th a n  th e  m a rk e t v a lu e  be fore 
th e i r  a r r iv a l,  th e y  c o u ld  n o t re co ve r o n  th e  basis 
o f  t h a t  p r ic e , b u t  w o u ld  be co n fin e d  to  th e  m a rk e t 
p r ic e , because th e  c ircu m s ta n ce s  t h a t  th e y  h a d  so 
so ld  th e  goods a t  a  h ig h e r p r ice  w o u ld  be an  a cc id e n ta l 
c irc u m s ta n c e  as be tw een  them se lves a n d  th e  
sh ipo w ne rs  ; b u t  i t  is  sa id  th a t ,  as th e y  ha ve  so ld  
fo r  a p r ic e  less th a n  th e  m a rk e t p r ic e , th e  m a rk e t 
P rice  is  n o t  to  g o ve rn  b u t  th e  c o n tra c t  p r ice . I  
th in k ,  t h a t  i f  th e  la w  w ere so, i t  w o u ld  be v e ry  
U n ju s t. I  a d o p t th e  ru le  la id  d o w n  in  M a yn e  on 
D am ages, w h ic h  g ives  th e  m a rk e t p r ic e  as th e  te s t 
b y  w h ic h  to  e s tim a te  th e  v a lu e  o f  th e  goods in 
d e p e n d e n t ly  o f  a n y  c ircu m s ta n ce  p e c u lia r  t o  th e  
P la in t i f f ,  a n d  so in d e p e n d e n tly  o f  a n y  c o n tra c t 
m ade b y  h im  fo r  th e  sale o f  th e  goods.”  T h e  la w  
is  s ta te d  to  th e  sam e e ffe c t b y  L in d le y ,  L .J . ,  
'"h e re  he says : “  T h e  ru le  in  an  a c t io n  such  as 
th is  seems to  be w e ll s e tt le d , n a m e ly , t h a t  th e  
dam ages are th e  v a lu e  o f  th e  goods a t  th e  p o r t  o f  
d ischa rge , m in u s  th e  a c c ru in g  f re ig h t,  an d  th a t  
u n y  c o n tra c t  fo r  sale o f  th e  goods m ade b y  th e  
c h a rte re rs , w h e th e r a t  a  g re a te r o r  less p r ic e  th a n  
th e  m a rk e t v a lu e , is  n o t  t o  be ta k e n  in to  a cco u n t. 
I t  is  a d m it te d  th a t  a  c o n tra c t fo r  sale a t  a  la rg e r 
c o u ld  n o t ha ve  been ta k e n  in to  a cco u n t, b u t  i t  
co n te n d e d  t h a t  neverthe less one m ade a t  a  less 
p r ice  s h o u ld  be .”  Lopes , L .J .  says : “  I  t h in k  th e  
t ru e  ru le  is  t h a t  th e  m easure o f  dam ages in  such 
u case m u s t be th e  m a rk e t v a lu e  a t  th e  t im e  w hen  
m id  p lace  w here  th e  goods o u g h t to  ha ve  been 
d e liv e re d  in d e p e n d e n tly  o f  a n y  crcum stances 
P ecu lia r to  th e  p la in t i f f ,  b u t  d e d u c tin g  th e re fro m  
' 'h a t  he w o u ld  h a ve  h a d  to  p a y  to  g e t th e  goods.”  
f  c a n n o t u n d e rs ta n d  th e  ju d g m e n t as m e a n in g  o th e r 
th a n  th is ,  t h a t  w h a t  has to  be asce rta in e d  is  th e  
v a lue  o f  th e  goods a t  th e  d a te  o f  th e  b reach , a n d  
th a t  in  e s t im a tin g  th a t  va lu e  th e  la w  does n o t 
[ ahe in to  a c c o u n t an  in te rm e d ia te  c o n tra c t  e n te re d  
in to  w i th  a t h i r d  p a r ty  fo r  th e  pu rchase  o r  sale o f  
D ie  goods. T h a t  case w as e xp ress ly  a p p ro v e d  b y  
t j ie  H ouse  o f  L o rd s  in  W ill ia m s  v . A g iu s  (110 L .  T .  
fp P *  865 ; (1914) A . C. 511). T h e  H ouse  o f  L o rd s  
th e re  h e ld  th a t  in  a  case fo r  n o n -d e liv e ry  b y  a  
se lle r to  a b u y e r, th e  tru e  m easure o f  dam ages was 
th e  d iffe re n ce  be tw een  th e  c o n tra c t  p r ic e  a n d  th e  
m a rk e t p r ic e  a t  th e  t im e  o f  th e  b reach , a n d  th a t  
th e  fa c t  t h a t  a  se lle r h a d  agreed to  se ll th e  goods a t

a lo w e r p r ic e  c o u ld  n o t  be ta k e n  in to  a cc o u n t to  
d im in is h  th e  dam ages. I t  is  t ru e  th a t  th e  sub-sale 
does n o t  ap pea r to  h a ve  been a sale o f  a  spe c ific  
cargo , b u t  o n ly  a  sale o f  a  cargo  o f  coa ls o f  th e  sam e 
a m o u n t a n d  d e s c r ip tio n . L o rd  D u n e d in  p o in ts  
o u t t h a t  c la im s  fo r  dam ages fo r  d e la y  in  d e liv e ry  
are n o t  th e  sam e as c la im s  fo r  dam ages fo r  n o n 
d e liv e r  y . H e  th e re  says : “  B u t  w h e n  th e re  is  no  
d e liv e ry  o f  th e  goods th e  p o s it io n  is  q u ite  a d if fe re n t 
one, th e  b u y e r n e ve r ge ts th e m , a n d  he  is  e n t it le d  
to  be p u t  in  th e  p o s it io n  in  w h ic h  he w o u ld  ha ve  
s to o d  i f  he h a d  g o t th e m  a t  th e  due  d a te . T h a t  
p o s it io n  is  th e  p o s it io n  o f  a m a n  w h o  has goods a t  
th e  m a rk e t p r ic e  o f  th e  d a y — a n d  b a r r in g  specia l 
c ircum stance s , th e  d e fa u lt in g  se lle r is  n e ith e r  m u lc te d  
in  dam ages fo r  th e  e x tra  p r o f i t  w h ic h  th e  b u y e r 
w o u ld  ha ve  g o t o w in g  to  a fo rw a rd  resale a t  o v e r th e  
m a rk e t p r ic e  (G reat W estern R a ilw a y  v .  R edm ayne, 
1886, L .  R e p . 1 C. P . 329), n o r  can  he ta k e  b e n e fit 
o f  th e  fa c t  t h a t  th e  b u y e r has m a de  a fo rw a rd  
resale a t  u n d e r th e  m a rk e t p r ic e .”  I  do  n o t t h in k  
these  o b se rva tio n s  can  be ta k e n  to  m ean t h a t  th e  
d iffe re n ce  b e tw een  c o n tra c t  p r ic e  a n d  m a rk e t p r ice  
is  re cove ra b le  because th e  b u y e r can  d im in is h  th e  
dam ages b y  g o in g  in to  th e  m a rk e t a n d  b u y in g . T h e  
m a rk e t p r ic e  w h ic h  is  tre a te d  as th e  v a lu e  a t  w h ic h  
th e  goods are  to  be ta k e n  fo r  th e  pu rpose  o f  
e s t im a tin g  th e  dam ages m eans th e  p r ic e  a t  w h ic h  
th e  goods can  be so ld  o n  th e  m a rk e t. A n d  th e  
n o b le  a n d  le a rn e d  L o rd  p o in ts  o u t  t h a t  even i f  th e  
sub-sale is  o f  th e  se lf-sam e th in g  o r  th in g s , i t  w o u ld  
be e q u a lly  r ig h t  to  sa y  t h a t  th e  resale p r ic e  o u g h t 
n o t to  be ta k e n  in to  a cco u n t. I f  th e  c o u rts  are 
d e a lin g  w i th  a case in  w h ic h  th e  sub-sa le  is  a  sale 
o f  th e  se lf-sam e th in g ,  t h a t  in v o lv e s  th e  fa c t  th a t  
th e re  is  n o  m a rk e t in  w h ic h  th e  th in g  so ld  can be 
b o u g h t, b u t  o n ly  a m a rk e t in  w h ic h  i t  can  be so ld .

H a l l  v . P im m  (139 L .  T . R e p . 50) w as n o t  a case 
in  w h ic h  th e  c o u r t  h a d  to  con s id e r th e  e ffe c t o f  th e  
f i r s t  ru le  in  H a d le y  v .  B axenda le  ( s u p . ) ; i t  w as a 
de c is io n  as to  dam ages as be tw een b u y e r an d  se lle r, 
a n d  th e  H ouse  o f  L o rd s  h e ld  t h a t  th e  sub-sales 
c o u ld  be lo o ke d  a t, because b y  reason o f  th e  c o n 
t r a c t  be tw een  th e  p la in t i f f  a n d  th e  d e fe n d a n t such  
sub-sales w ere  co n te m p la te d , so t h a t  th e  case w as 
b ro u g h t w i th in  th e  second ru le  in  H a d le y  v . 
B axendale . I n  th e  p re se n t case th e re  is  n o th in g  
in  th e  b i l l  o f  la d in g  c o n tra c t  t o  c a ll th e  a tte n t io n  
o f  th e  s h ip o w n e r to  a n y  q u e s tio n  in  a n y  w a y  re la t in g  
to  th e  sale o f  th e  goods b y  th e  s h ip p e r o r  h is  
assignee. I n  m y  ju d g m e n t, H a l l  v .  P im m  has no  
b e a rin g  on  th e  q u e s tio n  to  be d e c id e d  in  th e  
p re se n t case.

T h e re  w as ev idence  be fo re  th e  re g is tra r  w h ic h  
p ro v e d  b e yo n d  th e  sha dow  o f  d o u b t th a t  th e  s e llin g  
v a lu e  o f  a l l  classes o f  w h e a t h a d  g re a t ly  d im in is h e d  
be tw een  A u g ., 1930, a n d  J a n ., 1931. I  th in k  th e  
re g is tra r  o u g h t u p o n  th e  ev idence  to  ha ve  m ade an  
e s tim a te  as w h a t th e  v a lu e  o f  47 to n s  o f  g ra in  o f  
th e  q u a l i t y  o f  th e  goods w hen  th e y  w ere sh ipp ed  
w as a t  th e  d a te  o f  th e  a p p e lla n ts  b reach  o f  th e ir  
o b lig a t io n  to  d e liv e r , a n d  t h a t  in  m a k in g  th is  
e s tim a te  he o u g h t to  ha ve  d is re g a rd e d  e n t ire ly  
th e  c o n tra c ts  m ade b y  th e  re spond en ts  in  A u g u s t 
o f  th e  y e a r be fore— a b o u t f iv e  m o n th s  b e fo re  th e  
d a te  o f  th e  b re a ch .

So fa r I  have dealt w ith  the case as i f  the 
respondents cla im  in  the action was m erely a claim  
fo r damages fo r breach o f con tract o f carriage. I t  
remains fo r me to  deal w ith  the question as to  
w hat is the measure o f damage as applied to  the 
a lte rna tive  cla im  fo r damages fo r conversion. 
I t  has been la id  down in  judgm ents o f high a u th o rity  
w ith  w hich I  do no t fin d  m yself able to  d iffe r, th a t 
the measure o f damages in  cases o f to r t are the 
same as those applied in  cases o f con tract, w ith
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th e  e x c e p tio n  t h a t  in  cases o f  t o r t  th e  c o u r t  has 
o n ly  to  g o t t o  con s id e r th e  f i r s t  ru le  in  H a d le y  v . 
B axendale  (su p .), w hereas in  cases o f  c o n tra c t 
th e re  m a y  be, u n d e r th e  second ru le  in  H a d le y  v . 
B axenda le  (su p .), a la rg e r m easure  o f  dam ages. 
I n  m y  ju d g m e n t in  The E d iso n  (18 A sp . M a r. L a w  
Cas. a t  p p . 276, 282, 283 ; 147 L .  T .  R e p . a t  p p . 
148, 149 ; (1932) P . a t  p p . 52, 58, 69), I  re fe rre d  
to  these a u th o r it ie s  and  a p p lie d  th e m  to  th e  case 
th e n  u n d e r c o n s id e ra tio n . I  re fe rre d  esp e c ia lly  
t o  th e  ju d g m e n t o f  B o w e n , L .J .  in  Cobb v .  Great 
W estern R a ilw a y  (68 L .  T . R e p . 483 ; (1893) 1 Q. B . 
45 9 ), a n d  th e  same L o rd  J u s tic e  in  The A rg e n tin o  
(6 A sp . M a r. L a w  Cas. 348 ; 101 L .  T .  R e p . 80 ; 
13 P ro b . D iv .  191), an d  I  a c te d  u p o n  th e  s ta te m e n t 
o f  th e  la w  b y  B o w e n , L .J .  and  a p p lie d  i t  to  th e  
case th e n  b e in g  cons idered . W h a t  is pe rhap s  m ore  
im p o r ta n t  is  w h a t  S c ru tto n , L .J .  sa id  in  th e  course 
o f  h is  ju d g m e n t in  The E d is o n  (18 A sp . M a r. L a w  
Cas. a t  p . 280 ; 147 L .  T . R e p . a t  p . 145 ; (1932) 
P . 6 1 ) :  “ G e n e ra lly , h o w e ve r, i t  is  c le a r o n  th e  
a u th o r it ie s  th a t  th e  m easure  o f  dam ages is  th e  same 
in  A d m ir a l t y  a n d  co m m o n  la w  ; a n d  th a t  i t  is 
th e  sam e in  t o r t  a n d  b reach  o f  c o n tra c t,  e xce p t 
t h a t  in  th e  la t te r  case dam ages can  be g iv e n  in  
re spec t o f  c ircu m s ta n ce s  w h ic h  w ere  in  th e  co n 
te m p la t io n  o f  th e  p a rtie s  a t  th e  m a k in g  o f  th e  
c o n tra c t ,  w h ic h  dam ages w o u ld  n o t  be g iv e n  in  
t o r t . ”  I  d o  n o t  t h in k  th e re  is  a n y th in g  in  th e  
d e c is io n  o f  th e  H ouse  o f  L o rd s  in  The E d iso n  case 
w h ic h  is  in c o n s is te n t w i th  t h a t  p ro p o s it io n  o f  la w . 
W h e re  th e  H ouse  o f  L o rd s  d iffe re d  fro m  th e  C o u r t 
o f  A p p e a l w as in  re g a rd  to  th e  w a y  in  w h ic h  th e  
f i r s t  p ro p o s it io n  in  H a d le y  v .  B axenda le  (su p .) 
a p p lie d  to  a  case in  w h ic h  th e  p la in t i f f  h a d  been 
d e p r iv e d  o f  an  in s tru m e n t o f  h is  tra d e  u n d e r 
c ircu m s ta n ce s  w h ic h  p re v e n te d  h im  fro m  im m e d i
a te ly  p ro c u r in g  a s u b s titu te . I t  has been f re q u e n t ly  
de c id ed  t h a t  i f  a  s h ip o w n e r is  d e p r iv e d  fo r  a s h o rt 
t im e  o f  th e  use o f  a vessel w h ic h  he uses in  h is  
business fo r  th e  pu rpose  o f  e a rn in g  p ro f its ,  th e  
c o u r t  can  ta k e  in to  a c c o u n t th e  a c tu a l engagem ents  
o f  h is  s h ip  d u r in g  th e  t im e  he is  so d e p riv e d  o f 
th e  use o f  i t .  I f ,  as in  th e  case o f  The E d is o n , he 
is  p e rm a n e n tly  d e p r iv e d  o f  h is  s h ip , i t  fo llo w s  
th a t  d u r in g  th e  t im e  he is  so d e p riv e d , t h a t  is  to  
say , u n t i l  he can  s u p p ly  h im s e lf  w i th  a n o th e r 
s h ip  to  do  th e  w o rk ,  he is  e n t i t le d  to  th e  sam e 
m easure  o f  dam ages fo r  loss o f  business be tw een  
th e  t im e  w h e n  h is  sh ip  has been d e s tro ye d  a n d  a 
reasonab le  t im e  in  w h ic h  he can  o b ta in  a s u b s titu te  
as he w o u ld  ha ve  been e n t i t le d  to  i f  h is  c la im  had  
been n o t  fo r  loss b u t  fo r  b e in g  te m p o ra r i ly  d e p r iv e d  
o f  th e  use o f  h is  sh ip . T h is  seems to  m e , i f  i t  is  n o t 
im p e r t in e n t  to  sa y  so, c le a r ly  r ig h t ,  b u t  as fa r  
as th e  ju d g m e n t in  th e  C o u r t o f  A p p e a l w as co n 
ce rned , th e  su m  aw a rd e d  as p a r t  o f  th e  v a lu e  o f  th e  
s h ip  a t  th e  t im e  o f  h e r loss w as in te n d e d  to  in c lu d e  
a s u ff ic ie n t sum  fo r  loss o f  th e  use o f  th e  d redge r 
u n t i l  th e  p la in t i f f  o b ta in e d  a s u b s titu te . I  see 
n o th in g  in  th e  dec is ion  o f  th e  H ouse  o f  L o rd s  in  
The E d iso n  w h ic h  has a n y  b e a rin g  o n  th e  qu e s tio n  
as to  w h a t is  th e  m easure  o f  dam age w h e th e r 
c la im e d  in  c o n tra c t  o r  t o r t  fo r  th e  w ro n g fu l 
d e p r iv a t io n  o f  a m a rk e ta b le  a r t ic le  w h ic h  has been 
b o u g h t fo r  sale a n d  can be so ld . W h a t, th e n , is 
t o  be sa id  a b o u t cases l ik e  B o rr ie s  v . H u tch in so n  
(11 L .  T .  R e p . 771 ; 18 C. B . (N . S.) 445), Grebert- 
B o rg n is  v .  N u g e n t (15 Q. B . D iv .  85), a n d  F ra n ce  v . 
Gaudet (L .  R .) ,  6 Q . B . 199. T h e  tw o  fo rm e r  cases 
w ere  eases o f  b reach  o f  c o n tra c t,  w he re  th e  b u y e r 
h a d  g iv e n  n o tic e  th a t  th e  goods w ere  b o u g h t fo r  
resale b u t  no  n o tic e  o f  th e  te rm s  o f  th e  resale. 
T h e re  w as n o  m a rk e t fo r  th e  p a r t ic u la r  goods so ld . 
I t  w as a d m it te d  b y  th e  se lle r t h a t  th e  b u y e r  w as 
e n t i t le d  to  h is  loss o f  p r o f i t  o n  th e  resale. T h e

c o u r t,  w h ile  a p p ro v in g  o f  th is  ad m iss ion  as r ig h t  
in  la w , h a d  to  dea l w i th  fu r th e r  c la im s  de pe n d in g  
o n  th e  te rm s  o f  th e  resale, some o f  w h ic h  w ere 
a llo w e d , an d  som e d isa llo w e d . I n  b o th  these cases 
th e re  w as n o tic e  th a t  th e  goods w ere b o u g h t fo r  
th e  pu rpose  o f  f u l f i l l in g  c o n tra c ts  o f  resale, th o u g h  
th e  e x a c t te rm s  o f  such  resale c o n tra c ts  w ere no t 
c o m m u n ica te d . T h e y  wTere cases w h ic h  th e  p a rtie s  
acce p ted  as w i th in  th e  second ru le  o f  H a d le y  v . 
B axenda le  (su p .). L o rd  E s h e r ( th e n  S ir  W ill ia m  
B re t t ,  M a s te r o f  th e  R o lls ) , in  g iv in g  ju d g m e n t 
in  th e  C o u r t o f  A p p e a l in  G rebert-B orgn is  v .  N u g e n t 
(su p .) used th e  w o rd s  w h ic h  since ha ve  been 
fre q u e n t ly  acce p ted  as a p p ly in g  to  th e  m easure o f  
dam age w here  th e re  is  n o  n o tic e  th a t  th e  goods 
are b o u g h t fo r  th e  pu rpose  o f  fu l f i l l in g  an  e x is t in g  
o r  c o n te m p la te d  resale : “ I f  such  s u b -c o n tra c t 
w as n o t  m ade k n o w n  to  h im  a t  a l l  th e  d e fe n d a n t 
c a n n o t be m a de  lia b le  fo r  w h a t  th e  p la in t i f f  has 
h a d  to  p a y  u n d e r i t .  I f  th e re  be no  m a rk e t fo r  
th e  goods th e n  th e  s u b -c o n tra c t b y  th e  p la in t i f f ,  
th o u g h  n o t  b ro u g h t to  th e  kno w le d g e  o f  th e  
d e fe n d a n t, th e  o r ig in a l v e n d o r, m a y  be p u t  in  
ev ide nce  in  o rd e r to  show  w h a t  w as th e  re a l va lu e  
o f  th e  goods, an d  so enab le  th e  p la in t i f f  to  re cove r 
th e  d iffe re n ce  be tw een  th e  c o n tra c t  p r ic e  a n d  th e  
rea l v a lu e .”

T h is  s ta te m e n t o f  th e  la w  has been ac te d  upon 
on  fre q u e n t occasions. I  f u l l y  acce p t i t .  B u t  I  
d o  n o t  read  th e  la w  so s ta te d  as a p p lic a b le  to  a 
case l ik e  th e  p re se n t, in  w h ic h  th e  v a lu e  f ix e d  by 
th e  sub-sa le  is  p ro v e d  n o t to  be th e  re a l v a lu e  o f  
th e  u n d e liv e re d  goods a t  th e  da te  o f  th e  breach- 
In  m y  ju d g m e n t th e  dam ages c la im e d  on  th e  basis 
o f  th e  dam ages su ffe red  b y  th e  re spond en ts  by 
reason o f  th e  sale m a de  b y  th e m  o f  s im ila r  goods 
to  be sh ip p e d  in  S ep te m be r an d  O c to b e r are, to  
q u o te  th e  w o rd s  o f  B la c k b u rn , J .  in  H o rn e  v . 
M id la n d  R a ilw a y  C om pany  (28 L .  T . R e p . 312 ; 
L .  R e p . 8 C. P . 131) : “  D am ages o f  an e xce p tio n a l 
n a tu re , a r is in g  fro m  specia l a n d  p e c u lia r c irc u m 
stances,”  o f  w h ic h  no  n o tic e  w as g iv e n  to  the  
d e fe n d a n ts  w h e n  th e y  re ce ive d  th e  goods fo r  
ca rriage . W h e n  th e re  is  no  ev idence  o f  th e  va lue  
o th e r th a n  th e  p r ic e  th e  p la in t i f f  w as ab le  to  
o b ta in  th is  v a lu e  m a y  be accep ted  as ev idence 
o f  v a lu e  a t  th e  d a te  o f  th e  b reach  o f  c o n tra c t.  
B u t  in  th is  case th e re  w as am p le  ev idence  th a t  a t 
th e  d a te  o f  th e  b reach  th e  v a lu e  o f  a l l  w h e a t had 
g re a t ly  d im in is h e d . O n  th e  p r in c ip le  la id  dow n 
in  R odocanachi v . M ilb u r n  (su p .), th e  re g is tra r 
sh o u ld  ha ve  ta k e n  in to  a c c o u n t a l l  th e  ev idence 
g iv e n  be fo re  h im , a n d  fo u n d  th e  fa i r  v a lu e  a t the  
d a te  o f  th e  b reach , d is re g a rd in g  th e  fa c t  th a t  the  
p la in t i f fs  in te n d e d  to  use th e  cargo  fo r  th e  purpose 
o f  im p le m e n tin g  th e  sales th e y  m ade in  A u g u s t.

W i th  re g a rd  to  F ra n ce  v .  Gaudet (su p .), in  so fa r  
as th e  reasons g iv e n  b y  th e  c o u r t  d e pend  on  d ra w 
in g  a  d is t in c t io n  be tw een  th e  dam ages th a t  m a y  
be aw a rd e d  on  a c la im  fo r  n o n -d e liv e ry  w h ic h  m ay 
in  th e  a lte rn a t iv e  be tre a te d  as a b reach  o f  co n tra c t 
o r  a t o r t ,  I  t h in k ,  th o u g h  th e  dec is ion  m a y  be 
s u p p o rte d  on  o th e r  g ro u n d s , th e  reasons s ta te d  
fo r  th e  dec is ion  o f  M e llo r, J . c a n n o t be supported. 
I  n o te  in  pass ing  t h a t  th e  c o u r t  a d o p ts  as th e  law  
a p p lic a b le  t o  n o n -d e liv e ry  as a b reach  o f  c o n tra c t 
th e  fo l lo w in g  sen tence fro m  S e dg w ick  on D a m a g e s , 
th o u g h  th e y  fa ile d  to  a p p ly  th e  la w  so s ta te d  in  the  
case th e y  w ere  d e c id in g  : “  I t  appears to  m e th a t ,  id  
p r in c ip le ,  un less th e  p la in t i f f  has been deprive  
o f  som e p a r t ic u la r  use o f  h is  p ro p e r ty ,  o f  w luc  
th e  o th e r  p a r ty  w as a p p rise d , a n d  w h ic h  he m ay 
th u s  be sa id  to  ha ve  d ire c t ly  p re v e n te d , th e  r ig h t 
o f  th e  p a rtie s  are f ix e d  a t  th e  t im e  o f  th e  illega l 
a c t,  be i t  re fu s a l to  d e liv e r  o r  a c tu a l conversion.- 
a n d  t h a t  th e  dam ages s h o u ld  be e s tim a te d  as a
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t h a t  t im e . ”  I n  m y  ju d g m e n t, w he re  th e  w ro n g  
c o m p la in e d  o f  m a y  be s ta te d  e ith e r  in  t o r t  o r  in  
c o n tra c t ,  th e  sam e ru le s  as to  dam ages m u s t be 
a p p lie d .

I n  a d d it io n  to  th e  decis ions a lre a d y  c ite d , I  re fe r 
t o  F le m in g  v . M anchester an d  S heffie ld R a ilw a y  
(39 L .  T . R ep . 555 ; 4 Q . B . D iv .  81). A d o p t in g  
th e  w o rd s  o f  L o rd  B ra m w e ll,  I  say  t h a t  in  th e  
p re s e n t case u n d e r a p pea l “  th e  re a l g ro u n d  o f  
c o m p la in t w as th e  b reach  o f  c o n tra c t  t o  d e liv e r .”  
I n  H o rn e  v . The M id la n d  R a ilw a y  C om p any  (su p .), 
M e llo r, J . e x p la in s  th e  de c is io n  in  F ra n ce  v . Gaudet 
{s u p .)  as based o n  th e  absence o f  a n y  ev idence  o f  
th e  v a lu e  o f  th e  goods o th e r th a n  th e  sale to  th e  
p la in t i f f .  “  T h e re  w as ,”  he says “  n o  o th e r  te s t 
o f  th e  v a lu e  o f  th e  goods.”  H o rn e  v .  The M id la n d  
R a ilw a y  C om pany, is  an  im p o r ta n t  a u th o r it y  a g a in s t 
th e  re spond en ts ’ c la im  in  th e  case u n d e r appea l, 
because ( 1) T h e  m a rk e t v a lu e  ta k e n  as th e  m easure 
o f  th e  d e fe n d a n ts ’ l ia b i l i t y  w as n o t th e  cos t o f  p ro 
c u r in g  s im ila r  goods in  th e  m a rk e t, b u t  th e  p r ice  
p ro c u ra b le  b y  th e  p la in t i f f  b y  sale in  th e  m a rk e t, 
(2 ) i t  w as a c la im  a g a in s t a c a r r ie r, a n d  som e o f  th e  
ju d g e s  w h o  dec id ed  th e  case th o u g h t  th a t  th e  
m easure o f  dam ages w as n o t  necessarily  th e  same 
in  i t s  a p p lic a t io n  to  c la im s  a g a in s t a c a r r ie r  as i t  
w o u ld  be a g a in s t a se lle r fo r  la te  d e liv e ry  o r  fo r  
n o n -d e liv e ry , a n d  (3 ) th o u g h  th e  c la im  w as a c la im  
fo r  la te  d e liv e ry  b o th  M a r t in ,  B . a n d  B la c k b u rn , J .  
t re a t  th e  p r in c ip le  as s im ila r  t o  th a t  w h ic h  w o u ld  
have to  be a p p lie d  i f  th e  goods h a d  n e ve r been 
d e liv e re d  a t  a ll.  M a r t in ,  B . says : “  Suppose th e  
goods, in s te a d  o f  m e re ly  b e in g  d e la ye d  in  d e liv e ry , 
had  been b u rn t  w h ile  in  th e  d e fe n d a n ts ’ cu s to d y .

o u ld  th e  p la in t i f fs  ha ve  been e n t it le d  to  re cove r 
fro m  th e m  a t  th e  ra te  o f  4s. a p a ir ,  o r  o n ly  th e ir  
v a lue  a t  th e  t im e  w hen  th e y  w ere  b u rn t  ? I t  
s tr ik e s  m e th a t  th e y  c o u ld  o n ly  re co ve r th e ir  va lu e  
"  hen  b u rn t  a n d  n o t th e ir  va lu e  ca lc u la te d  a cco rd in g  
to  th e  p r ic e  a t  w h ic h  th e y  w ere  so ld  some t im e  
be fore , w h e n  th e  m a rk e t was h ig h e r.”  a n d  la te r ,
* I f  som e o th e r pe rson  h a d  d e liv e re d  a s im ila r  

q u a n t i t y  o f  shoes to  th e  d e fe n d a n ts  fo r  c a rr ia g e  on 
th e  sam e d a y  as th e  p la in t i f fs ,  n o t  b e in g  u n d e r 
c o n tra c t  to  d e liv e r  th e m , i t  is  a d m it te d  th a t  he 
c o u ld  o n ly  re co ve r 201.”  I n  th e  ju d g m e n t o f  
B la c k b u rn , J .  w e f in d  th e  fo llo w in g  s ta te m e n t o f  
th e  la w  as th a t  e m in e n t la w y e r th o u g h t  i t  w as : 
“ I f  a  m a n  c o n tra c ts  to  c a r ry  a c h a tte l a n d  loses i t ,  
be m u s t p a y  th e  va lu e , th o u g h  he m a y  d isco ve r 
th a t  i t  w as m o re  v a lu a b le  th a n  he h a d  supposed. 
B u t  w h e n  th e  dam ages so u g h t to  be re cove re d  are 
n o t those  w h ic h  in  th e  o rd in a ry  course o f  th in g s  
W ould n a tu ra lly  a rise , b u t  are  o f  e x c e p tio n a l n a tu re , 
u r is jn g  fro m  spe c ia l a n d  p e c u lia r c ircum stance s , 

is  c le a r th a t  in  th e  absence o f  a n y  n o tic e  to  th e  
d e fe n d a n t o f  a n y  such  c ircu m s ta n ce s , such  dam ages 
c a n n o t be recovered . I t  is  w o r th y  o f  n o te  t h a t  in  
th a t  case o f  H o rn e  v . M id la n d  R a ilw a y  C om pany  
{snp.y, th e re  w as n o t,  in  th e  p ro p e r sense o f  th e  
W ord, a n y  m a rk e t in  w h ic h  goods o f  th e  k in d  w h ic h  
are s p e c ia lly  m a de  fo r  th e  F re n c h  c o u ld  be p ro 
cu re d . I n  m y  ju d g m e n t F ra n ce  v .  Gaudet (sup .) 
oug h t  n o t  to  be accep ted  as a de c is io n  th a t  in  
assessing th e  dam age caused to  a b u y e r b y  n o n 
d e liv e ry ,  th e  dam ages are n e ce ssa rily  w h a t he  has 
ust on  a  c o n tra c t  o f  resale, b u t  m e re ly  th a t  in  th e  

absence o f  o th e r  ev ide nce , th e  cos t o f  resale m a y  be 
tre a te d  as th e  v a lu e  o f  th e  goods.

t  do  n o t  t h in k  i t  is  necessary to  re fe r th e  case ba ck  
0 th e  re g is tra r  fo r  re co n s id e ra tio n . W e ha ve  th e  

fa m e  m a te r ia ls  th a t  he h a d  be fo re  h im  fo r  d e te rm in 
in g  w h a t th e  v a lu e  o f  th e  47 to n s  w as a t  th e  
'M a te ria l d a te  w hen  th e  d e fend an ts  fa ile d  to  d e liv e r  

e 27 to n s  ¡n  a c o n d it io n  in  w h ic h  th e  p la in t i f f  was 
n t i t le d  to  rece ive  th e m . O n  co n s id e ra tio n  o f  th e

ev idence  ta k e n  be fore  th e  re g is tra r , I  t h in k  w e 
o u g h t to  dec ide  t h a t  th e  va lu e  m u s t be reckoned  
o n  th e  basis o f  23s. 6d. p e r q u a r te r  fo r  th e  47  to n s .

I  desire to  add in  order to  prevent a m is
understanding o f th is  judgm ent, th a t the decision 
m ust no t be treated as a b ind ing decision w ith  
regard to  the measure o f damages in  the case o f an 
action fo r damages fo r personal in ju ries . So fa r 
as I  am concerned, I  desire to  reserve the question 
whether a p la in tiff in  an action fo r damages fo r 
personal in ju ries  can recover fo r the  loss he has 
in  fac t sustained through in a b ility  to  perform  a 
contract o f an unusual and exceptional remunera
tiv e  character. We are on ly deciding the measure 
o f damages applicable to  damages o f w hich the 
p la in tiff com plains o f the tem porary loss o f an artic le  
o f commerce usually purchased fo r resale.

The appeal w ill be allowed w ith  costs, the 
judgm ent o f Bateson, J . w ill be set aside and 
judgm ent entered fo r the am ount so ascertained 
w ith  the  consequences as to  costs provided fo r by 
the o rig in a l order o f Langton, J.

Maugham, L.J.— T h e  q u e s tio n  o f  la w  th a t  arises 
on  th is  a p pea l m a y  be s ta te d  v e ry  s im p ly . I t  is 
th is  : W h a t  is  th e  p ro p e r m easure o f  dam ages 
w h e n  u p o n  a c o n tra c t  o f  ca rr ia g e  b y  sea th e  s h ip 
o w n e r fa ils  to  d e liv e r  th e  goods a t  th e  p o r t  o f  
a r r iv a l,  a n d  i t  happens th a t  th e re  is  a t  th a t  p o r t  no 
m a rk e t a t  w h ic h  s im ila r  goods c o u ld  be pu rchase d  
a t  th e  d a te  o f  th e  b reach  ? T h e re  is  no  d is p u te  
as to  th e  m a in  fa c ts  w h ic h  ha ve  a lre a d y  been s ta te d  
in  th e  p re ce d in g  ju d g m e n ts , a n d  I  need n o t re p e a t 
th e m  ; b u t  I  m u s t m ake  i t  c le a r t h a t  in  th e  c irc u m 
stances o f  th is  case th e  s h ip o w n e r c o u ld  n o t, in  m y  
v ie w , p ro p e r ly  be h e ld  to  k n o w  th a t  th e  p la in t i f fs  
o r  a n y  o th e r  h o ld e r  o f  th e  b i l l  o f  la d in g  h a d  en te re d  
in to  c o n tra c ts  o f  sale o r  w as p ro c u r in g  th e  goods 
fo r  th e  pu rpose  o f  resale. I  agree w i th  w h a t m y  
b ro th e r  G reer has sa id  on  th is  p o in t ,  a n d  need n o t 
re p e a t i t .  S uch  eases as P a tr ic k  v .  R u s so -B r itish  
G ra in  Co. (137 L .  T . R e p . 815 ; (1927) 2 K .  B . 535) 
ha ve  in  m y  ju d g m e n t no  a p p lic a t io n , a n d  I  do  n o t 
desire  to  express a n y  o p in io n  w i th  re g a rd  to  th e m . 
T h e  q u e s tio n  is in  th is  c o u r t m a in ly  one de pe n d in g  
on  a u th o r it y ,  b u t  I  w i l l  p e rm it  m y s e lf tw o  genera l 
ob se rva tio ns . T h e  f i r s t  arises fro m  a co n s id e ra tio n  
o f  th e  n a tu re  o f  a m a rk e t fo r  goods. I t  seems to  
m e i l lo g ic a l t o  a p p ly  one ru le  i f  th e  goods sh ip p e d  
h a ve  been so ld  b y  th e  p la in t i f f  e x  a  p a r t ic u la r  sh ip  
o r  a c c o rd in g  to  a sealed sam ple , w i th  th e  re s u lt th a t  
g e n e ra lly  sp e a k in g  th e re  is  no  m a rk e t fo r  those  
p a r t ic u la r  goods a t  th e  p o r t  o f  d e s tin a tio n , and  
a n o th e r m easure o f  dam age i f  th e  goods are m e re ly  
goods o f  a  p a r t ic u la r  d e s c r ip tio n  and q u a lity .  
A  ru le  w h ic h  is  in  e ffe c t one o f  rem oteness o f  
dam age o u g h t, i t  seems to  m e, to  a p p ly  in  e ith e r 
case. T h e  o th e r  o b s e rv a tio n  is  th a t  I  t h in k  i t  
w o u ld  be v e ry  u n fo r tu n a te  i f  sh ipp ers  o r  p u r 
chasers o f  goods c a r r ie d  b y  sea w ere in  a  p o s it io n , 
d u r in g  pe rhaps a p ro lo n g e d  p e r io d , to  e n te r in to  
c o n tra c ts  o f  sub-sa le  a n d  to  please the m se lves  as 
to  w h e th e r these w ere d isc losed in  th e  e v e n t o f  a 
d is p u te  a r is in g  such  as one based o n  s h o rt d e liv e ry . 
M o s t o f  such  d is p u te s  are s e tt le d  o th e rw is e  th a n  
in  th e  co u rts , a n d  even i f  th e  m a t te r  com es to  be 
d e te rm in e d  b y  due process o f  la w , I  do  n o t t h in k  
t h a t  th e  r ig h t  o f  th e  d e fe n d a n t to  d is c o v e ry  is  a 
s a tis fa c to ry  sa fegua rd  i t  th e re  has been a c o n 
s id e ra b le  fa l l  in  th e  m a rk e t since th e  c o n tra c t  o f  
sa le  w as m ade.

I  w ill now refer to  the leading au thorities. I t  
has long been settled as a general ru le , in  such a 
case, whether there is a m arket or no t, th a t the 
owner is e n title d  to  the value o f the goods a t the 
place where they were consigned. I t  fo llow s, as
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re ga rd s  a s c e rta in in g  th e  va lu e , t h a t  i f  th e re  is  a 
m a rk e t fo r  such  goods a t  th e  d a te  w h e n  th e y  
s h o u ld  ha ve  been d e liv e re d . S uch a pu rchase  in  
th e  m a rk e t is  ta k e n  to  p u t  h im  in  th e  sam e p o s it io n  
as i f  th e  goods had  been d u ly  d e liv e re d  ; b u t  i t  
is  a lso w e ll e s ta b lish e d  t h a t  in  such  a case, a t  a n y  
ra te , i f  th e  p la in t i f f  is  su in g  in  c o n tra c t, ag reem ents  
fo r  sale e n te re d  in to  w i th  t h i r d  p a r tie s  b y  th e  
p la in t i f f  consignee (w h ic h  m a y  fo r  conven ience  be 
ca l ed “  su b -c o n tra c ts  ” ) c a n n o t be lo o k e d  a t  e ith e r  
fo r  th e  p u rp o se  o f  in c re a s in g  o r  re d u c in g  th e  
dam ages, un less s u ff ic ie n t n o tic e  o f  th e  su b 
c o n tra c ts  has been g iv e n  to  th e  c a r r ie r  o r  s h ip 
o w n e r. These ru le s  are c le a r ly  s im ila r  to  those  
w h ic h  a p p ly  u p o n  fa ilu re  to  d e liv e r  u n d e r a c o n tra c t 
fo r  th e  sale o f  goods, ru le s  n o w  e m bod ie d  in  sect. 51 
o f  th e  Sale o f  G oods A c t ,  1893, a  se c tio n  d e c la ra to ry  
o f  th e  e x is t in g  la w . T h e  c o u rts  ha ve  re fused  to  
lo o k  a t  th e  su b -c o n tra c ts  e n te re d  in to  b y  th e  
p la in t i f f  in  such  a case ( in  th e  absence o f  n o tic e  to  
th e  d e fe n d a n t a t  th e  d a te  o f  th e  c o n tra c t)  on th e  
g ro u n d  th a t  a n y  s u b -c o n tra c t is  a n  a c c id e n ta l 
c irc u m s ta n c e  p e c u lia r  to  th e  p la i n t i f f ; a n d  i t  is 
a  ru le  c lo se ly  an a logo us  to  th e  ru le  th a t  a c tu a l loss 
o f  p ro f its  a n d  dam ages p a y a b le  to  sub -pu rchase rs  
a n d  o th e r s u b -c o n tra c to rs  are n o t  o rd in a ry  conse
quences o f  d e la y  o r  fa ilu re  to  d e liv e r. A s  exa m p les  
o f  th e  m a n y  cases t h a t  i l lu s t ra te  th e  ru le , th e  
fo l lo w in g  m a y  be m e n tio n e d  : H a d le y  v .  B axendale  
(9  E x .  Cas. 341), Gee v .  La n ca sh ire  a n d  Y o rksh ire  
R a ilw a y  C om p any  (1860, 3 L .  T .  R e p . 328 ; 6 H . 
&  N . 211), Great W estern R a ilw a y  C om p any  v . 
R adm ayne  (L .  R e p . 1, C. P . 329), R odocanachi v . 
M ilb u r n  (6 A sp . M a r. L a w  Cas. 1 0 0 ; 56 L .  T .  R e p . 
594 ; 18 Q . B . D iv .  67). I t  is  m a n ife s t, th e n , th a t  
i f  th e re  is  a m a rk e t th e  p la in t i f f  w i l l  n o t  be aw arded  
dam ages o n  th e  fo o t in g  o f  th e  a c tu a l loss to  h im  
occasioned b y  th e  d e fe n d a n t’s d e fa u lt ,  s ince th e  
s u b -c o n tra c t m a y  h a ve  been a sale a t  a  p r ice  
s u b s ta n t ia lly  h ig h e r o r  lo w e r th a n  th e  m a rk e t 
p r ic e  a t  th e  d a te  w h e n  th e  goods sh o u ld  ha ve  been 
d e live re d .

I n  th e  p re s e n t case th e  f i r s t  q u e s tio n  t h a t  arises 
is  w h e th e r th e  m easure  o f  dam age fo r  a b re a ch  o f  
a  c o n tra c t  o f  c a rr ia g e  in  th e  case w he re  th e  goods 
are  n o t  p ro c u ra b le  in  th e  m a rk e t a t  th e  t im e  o f  
b re a ch  d iffe re d  fro m  th e  ru le  as ab ove  s ta te d  so fa r  
as re gard s  th e  e x c lu s io n  o f  th e  c o n s id e ra tio n  o f  
s u b -c o n tra c ts  e n te re d  in to  b y  th e  p la in t i f f .  I t  is 
n o t  in  d is p u te  t h a t  even i f  th e re  is  n o t a  m a rk e t 
p r ic e  th e  dam ages a re  to  be ta k e n  b y  re fe rence  to  
“  th e  v a lu e  o f  th e  goods a t  th e  t im e  o f  th e  b re a c h ,”  
a n d  th e re  m a y  be d if fe re n t m e th o d s  o f  a r r iv in g  a t 
th e  v a lu e  in  th e  p a r t ic u la r  c ircu m s ta n ce s . I  have , 
h o w e ve r, been u n a b le  to  f in d  a n y  case w h ic h  
suggests th a t  th e  la w  ( in  th e  absence o f  n o tic e  a t 
th e  d a te  o f  c o n tra c t)  w i l l  ta k e  in to  a cc o u n t in  
e s t im a t in g  th e  dam ages, an  in te rm e d ia te  c o n tra c t  
w i th  a  t h i r d  p a r ty ,  w h ic h  is , to  use L o rd  E s h e r’s 
w o rd s , a c c id e n ta l as be tw een  th e  p la in t i f f  a n d  th e  
d e fe n d a n t. I  w i l l  re fe r f i r s t  t o  th e  case o f  B o rrie s  
v . H u tc h in s o n  (1865, I I  L .  T .  R e p . 771 ; 18 C. B . 
(N . S .)), in  w h ic h  th e re  w as a v a lu a b le  ju d g m e n t 
b y  S ir  Jam es S haw  W ille s . T h is  w as a c o n tra c t  
b y  a d e fe n d a n t to  se ll c a u s tic  soda to  th e  p la in t i f fs  
fo r  s h ip m e n t f ro m  H u l l ,  d e liv e ry  to  be m a de  in  
Ju n e , J u ly  a n d  A u g u s t, a n d  th e  d e fe n d a n t kn e w  
th a t  th e  p la iu t i f fs  w ere  b u y in g  fo r  th e  pu rp o se  o f  
f id f i l l in g  a c o n tra c t  w i th  a  fo re ig n  m e rc h a n t. In  
fa c t ,  th e  p la in t i f fs  h a d  c o n tra c te d  to  se ll th is  soda 
a t  an  ad va n ce d  p r ic e  to  a m e rc h a n t in  R uss ia . 
T h e  p la in t i f fs  d e liv e re d  a p o r t io n  in  S e p te m be r and  
O c to b e r an d  th e  re s t was n e ve r d e live re d  a t  a ll.  
T h e re  w as no  m a rk e t fo r  c a u s tic  soda in  Ju n e , 
J u ly  a n d  A u g u s t. T h e  p la in t i f fs  h a d  h a d  to  p a y  
dam ages u n d e r th e ir  s u b -c o n tra c t ; b u t  i t  was h e ld

th a t  th e y  w ere n o t  e n t it le d  to  re co ve r such dam ages, 
on  th e  g ro u n d  t h a t  th e y  w ere to o  re m o te . The 
v a lu e  to  th e  p la in t i f fs  o f  th e  goods w h ic h  were 
n e ve r d e liv e re d  w as ta k e n  to  be th e  v a lu e  o f  th e  
goods a t  th e  t im e  w h e n  th e y  o u g h t to  ha ve  been 
d e liv e re d , w h ic h , in  th e  absence o f  a  m a rk e t p rice , 
w as h e ld  to  be th e  p r ic e  w h ic h  th e y  c o u ld  ha ve  go t 
fo r  tho se  goods in  R uss ia  less th e  cos t o f  send ing  
th e m  th e re . T h is  case w as fo llo w e d  in  p r in c ip le  in  
H in d e  v .  L id d le  (32 L .  T . R e p . 449 ; L .  R e p . 10 Q. B . 
265). T h e  d e fe n d a n t h a d  c o n tra c te d  to  s u p p ly  th e  
p la in t i f f  w i th  2000 p ieces o f  g re y  s h ir t in g  fo r  
s h ip m e n t on  th e  20t h  O c t. B e fo re  t h a t  d a te  he 
in fo rm e d  th e  p la in t i f f  t h a t  he w o u ld  be u n a b le  to  
c o m p le te  h is  c o n tra c t ,  and  i t  so h a ppen ed  th a t  
g re y  s h ir t in g s  o f  th e  k in d  in  q u e s tio n  c o u ld  n o t be 
p ro c u re d  in  th e  m a rk e t in  E n g la n d  a t  t h a t  t im e . 
T h e  p la in t i f f  in  fa c t  h a d  e n te re d  in to  a su b -c o n tra c t 
t o  s h ip  th e  goods in  N o v e m b e r, a n d , b e in g  unab le  
to  f in d  goods o f  th e  sam e q u a l i ty  o r  to  g e t t l ie m  
m a n u fa c tu re d  b y  th e  2 0 th  O c t., he pu rchase d  some 
g re y  su it in g s  n e a r th e  q u a l i t y  c o n tra c te d  fo r, 
a lth o u g h  o f  a so m e w h a t s u p e rio r q u a l i ty ,  a n d  fo r  
th e m  he h a d  to  p a y  a n  a d va n ce d  p r ic e . I t  was 
h e ld  t h a t  he w as e n t it le d  to  re co ve r th e  d iffe re n ce  
b e tw een  w h a t  he h a d  agreed to  p a y  and  w h a t he 
was co m p e lle d  to  p a y  fo r  th e  s u b s t itu te d  goods, 
n o t, h o w e ve r, because he h a d  e n te re d  in to  a sub
c o n tra c t ,  b u t  because th e  t ru e  m easure  o f  dam age 
w as th e  v a lu e  o f  th e  goods a t  th e  d a te  o f  th e  
b re a ch , an d  t h a t  w as th e  p r ic e  o f  th e  be s t s u b s t itu te  
p ro c u ra b le . I t  s h o u ld  be a d d e d  t h a t  th e  d e fend an ts  
ha d  been to ld  t h a t  th e  s h ir t in g s  w ere  fo r  im m e d ia te  
s h ip m e n t, b u t  n o th in g  w as de c id ed  as to  w h a t the  
e ffe c t o f  a  n o tic e  o f  th e  s u b -c o n tra c t m ig h t  have 
been : (p e r B la c k b u rn , J . ,  32 L .  T .  R e p . a t  p . 450 
L .  R e p . 10, Q . B . a t  p . 270).

T h e  n e x t  case I  w i l l  re fe r  t o  is  H o rn e  v .  M id la n d  
R a ilw a y  C om pany  (28 L .  T .  R e p . 312 ; L .  R e p . 7,
C. P . 583 ; L .  R e p . 8, C. P . 131), in  w h ic h  the  
m a t te r  w as e la b o ra te ly  d iscussed b y  n ine  ju dg es  
in  th e  tw o  co u rts . I n  th a t  case an a c t io n  was 
b ro u g h t a g a in s t a ra ilw a y  c o m p a n y  fo r  fa ilu re  to  
d e liv e r  a q u a n t i t y  o f  shoes in  L o n d o n  b y  the  
3 rd  F e b ., 1871. T h e  p la in t i f fs  h a d  so ld  these 
shoes a t  an  u n u s u a lly  h ig h  p r ice , a n d  th e y  gave 
th e  ra ilw a y  c o m p a n y  n o tic e  o f  th e  c o n tra c t  and 
s ta te d  t h a t  th e  goods w o u ld  be re je c te d  i f  n o t 
d e liv e re d  on  th e  f ix e d  d a te  ; b u t  th e y  d id  no t 
in fo rm  th e  ra ilw a y  c o m p a n y  t h a t  th e  goods had 
been so ld  a t  a n  e x c e p tio n a lly  h ig h  p r ice . The 
goods w ere  n o t  te n d e re d  fo r  d e liv e ry  u n t i l  the  
4 th  F e b . a n d  w e re  re je c te d  b y  th e  b u y e r  o n  th a t  
g ro u n d , a n d  th e  q u e s tio n  w as w h e th e r th e  damages 
p a y a b le  b y  th e  d e fe n d a n t c o m p a n y  w ere  to  1)° 
m easu re d  b y  re fe rence to  th e  p r ic e  a t  w h ic h  the  
p la in t i f fs  w o u ld  ha ve  been p a id  fo r  th e m  on  the  
s u b -c o n tra c ts  i f  d e liv e re d  in  t im e , o r  b y  re ference 
to  th e  m a rk e t p r ice . I t  w as h e ld  th a t  th e  la t te r  
w as th e  t ru e  m easure  o f  dam ages, th e  loss o f t h e  
e x c e p tio n a lly  h ig h  p r ic e  n o t  be in g  such as m ig h t 
re a so n a b ly  be cons ide red  as a r is in g  n a tu ra lly  f r0(rl' 
th e  d e fe n d a n ts ’ b reach  o f  c o n tra c t  o r  such  as m ig h t 
be re a so n a b ly  supposed to  ha ve  been in  th e  con
te m p la t io n  o f  b o th  p a rtie s  a t  th e  t im e  w h e n  th e y  
m a de  th e  c o n tra c t. I t  is  c le a r f ro m  th is  case tha  
th e  c o u r t  re je c te d  th e  v ie w  th a t  th e  dam age* 
o u g h t to  be based on  th e  fo o t in g  o f  th e  va lu e  o 
th e  goods to  th e  p la in t i f f ,  h a v in g  re g a rd  to  h is 
s u b -c o n tra c ts . <■

These cases le d  u p  to  th e  im p o r ta n t  decis ion  o 
R odocanachi v . M ilb u r n  (6 A sp . M a r. L a w  Cas. 10° ’ 
56 L .  T . R e p . 594 ; 18 Q . B . D iv .  p . 67). I n  th a , 
case th e  p la in t i f fs  h a d  c h a rte re d  th e  de fendan 
s h ip  fo r  ca rria g e  o f  a cargo  o f  c o tto n  seed f tp ' 
A le x a n d r ia  to  th e  U n ite d  K in g d o m , an d  tn
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p la in t i f fs  h a d  so ld  th e  cargo  to  a r r iv e  a t  a  p r ic e  less 
th a n  th e  m a rk e t v a lu e  o f  th e  goods a t  th e  p o r t  o f  
d ischa rge  a t  th e  sam e t im e  w hen  th e  cargo  sh o u ld  
ha ve  a r r iv e d . T h e  cargo  w as lo s t b y  th e  negligence 
o f  th e  m a s te r, a n d  i t  w as h e ld  t h a t  in  e s t im a tin g  th e  
dam ages th e  m a rk e t va lu e  m u s t be lo o ke d  to  and  
n o t th e  p r ic e  a t  w h ic h  th e  p la in t i f fs  ha d  in  fa c t  so ld 
th e  cargo . L o rd  E sh e r, a f te r  s ta t in g  th a t  th e  
m easure o f  dam ages m u s t be th e  d iffe re n ce  be tw een 
th e  p o s it io n  o f  a  p la in t i f f  i f  th e  goods h a d  been 
sa fe ly  d e liv e re d  a n d  h is  p o s it io n  i f  th e  goods w ere 
lo s t, show ed c le a r ly  t h a t  in  h is  v ie w  su b -co n tra c ts , 
w h e th e r th e re  w as o r  w as n o t  a m a rk e t v a lu e  a t  th e  
p o r t  o f  d ischa rge , w ere n o t  a ffe c te d  b y  th e  p r ice  
o b ta in e d  o n  a s u b -c o n tra c t. “  W h a t  is  to  be th e  
ru le  in  g e tt in g  a t  th e  v a lu e  o f  th e  goods ? I f  th e re  
is no  m a rk e t fo r  such goods, th e  re s u lt  w i l l  be 
a r r iv e d  a t  b y  an  e s tim a te  b y  ta k in g  th e  cost o f  th e  
goods to  th e  s h ip p e r a n d  a d d in g  to  t h a t  th e  e s tim 
a te d  p r o f i t  he w o u ld  m a ke  a t  th e  p o r t  o f  
d e s tin a tio n .”  I  pause he re  to  say t h a t  he is 
co n s id e rin g  a case w he re  th e re  has been no  a lte r 
a t io n  in  th e  v a lu e  o f  th e  goods be tw een  th e  re le v a n t 
da tes. “  I f  th e re  is  a  m a rk e t th e re  is  no  occasion to  
ha ve  recourse to  such  a m ode o f  e s t im a tin g  th e  
va lu e — th e  va lu e  w i l l  be th e  m a rk e t va lu e  w h e n  th e  
goods o u g h t to  ha ve  a r r iv e d . B u t  th e  v a lu e  is  to  
be ta k e n  in d e p e n d e n tly  o f  a n y  c ircum stance s  
p e c u lia r  to  th e  p la in t i f f .  I t  is  w e ll s e tt le d  th a t  in  
an  a c t io n  fo r  n o n -d e liv e ry  o r  non-accep tance  o f  
goods u n d e r a c o n tra c t o f  sale th e  la w  does n o t ta k e  
in to  a cco u n t in  e s t im a tin g  th e  dam ages a n y th in g  
th a t  is  a c c id e n ta l as be tw een  th e  p la in t i f f  a n d  th e  
d e fe n d a n t, as, fo r  ins ta nce , an  in te rm e d ia te  c o n tra c t 
e n te re d  in to  w i th  a th i r d  p a r ty  fo r  th e  pu rchase  o r 
sale o f  goods.”  L in d le y ,  L .J .  m akes a s im ila r  
s ta te m e n t : “  T h e  dam ages,”  he says, in  “  such an 
a c tio n  are th e  v a lu e  o f  th e  goods a t  th e  p o r t  o f  
d ischa rge  m in u s  th e  a c c ru in g  f re ig h t ,  a n d  a n y  
c o n tra c t fo r  sale o f  th e  goods m ade b y  th e  cha rte re rs  
w h e th e r a t  a g re a te r o r  less p r ic e  th a n  th e  m a rk e t 
va lu e , is  n o t  t o  be ta k e n  in to  a c c o u n t.”  T h is  
dec is ion  has c o n s ta n tly  been c ite d  a n d  a lw a ys  
ap p rove d . I t  was e xp re ss ly  a p p ro ve d  in  th e  
H ouse o f  L o rd s  in  th e  case o f  W illia m s  B rothers  
v - A g iu s  L im ite d  (110 L .  T . R e p . 865 ; (1914) A . C. 
510), b y  L o rd  H a ld a n e , L .C . a n d  L o rd s  D u n e d in , 
A tk in s o n , M o u lto n , an d  P a rk e r. I t  w as a case o f  
ca rriage  o f  co a l b y  sea a n d  fa ilu re  to  d e liv e r, fo llo w e d  
b y  an  a rb it ra t io n , a n d  th e re  ha d  been a s u b -c o n tra c t 
° f  sale. L o rd  H a ld a n e  observed , w h ile  re fe rr in g  
w ith  a p p ro v a l to  R odocanachi v .  M ilb u r n  (su p .) : 
' I n  t h a t  case i t  was h e ld  th a t  in  e s t im a tin g  th e  

dam ages fo r  th e  n o n -d e liv e ry  o f  goods u n d e r a 
c o n tra c t, th e  m a rk e t v a lu e  a t  th e  d a te  o f  th e  
b reach was th e  dec is ive  e lem en t. I n  th e  ju d g m e n t 
d e live re d  b y  L o rd  E sh e r he la id  d o w n  th a t  th e  la w  
does n o t ta k e  in to  a cco u n t in  e s t im a tin g  th e  
dam ages a n y th in g  t h a t  is  a cc id e n ta l as be tw een th e  
P la in t i f f  a n d  th e  d e fe n d a n t, as, fo r  ins ta nce , a 
c o n tra c t en te re d  in to  b y  th e  p la in t i f f  w i th  a th i r d  
P a r ty ,”  a n d  he adds th a t  th e  la w  so la id  do w n  had  
® ° t been a ffe c te d  b y  sect. 51 o f  th e  Sale o f  Goods 
A c t,  1893. I t  is  t ru e  th a t  in  th a t  case th e re  w as a 
m a rk e t p r ic e  fo r  th e  goods, b u t  none o f  th e  L o rd s  
m tim a te d  th a t  th e  ru le  o r  e xc lu s io n  depended on 
w h e th e r o r  n o t  th e re  w as a m a rk e t fo r  th e  p a r t ic u la r  
goods a t  th e  p o r t  o f  d ischarge . T h e  decis ion  o f  th e  
" r i v y  C o u n c il, in  S he ik  M oham m ed H a b ib  V lla h  
v - B ir d  and  C om pany  (1921, 37 T im e s  L .  R e p . 405) 
sup po rts  th e  v ie w  th a t  th e  e xc lu s io n  fro m  co n 
s id e ra tio n  o f  su b -c o n tra c ts  does n o t depend on  th e  
ex is tence o f  a m a rk e t. I n  th a t  case th e re  was no  
m a rk e t ; b u t  L o rd  D u n e d in  d e live re d  th e  ju d g m e n t 
° f  th e  B o a rd  a n d  observed  : “  T h e  a p p e lla n ts , h o w 
ever, be fo re  th e  B o a rd  a rgued  th a t  th e  dam ages 
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c o u ld  n o t  be re covere d , because, as a m a tte r  o f  fa c t ,  
th e  respondents  s u p p lie d  th e  sleepers f ro m  o th e r w ood  
w h ic h  th e y  h a d  a n d  m ade a p r o f i t  on  t h a t  s u p p ly  
g re a te r th a n  th e  p r o f i t  w h ic h  th e y  w o u ld  h a ve  
m ade b y  th e  c o n tra c t  w ood . T h e  answ er to  th is  
a rg u m e n t is  to  be fo u n d  in  th e  w e ll-k n o w n  case o f  
Rodocanachi v .  M ilb u r n  (sup .), w h ic h  w as a p p lie d  
b y  th e  H ouse  o f  L o rd s  in  th e  re ce n t case o f  W illia m s  
v .  A g iu s  (sup .),'”  a n d  he c ite d  th e  passage fro m  th e  
fo rm e r  case w h ic h  is  above  se t o u t. I n  m y  o p in io n  
i t  is c le a r f ro m  th is  t h a t  L o rd  D u n e d in ’s v ie w  w as 
t h a t  th e  e xc lu s io n  o f  in te rm e d ia te  c o n tra c ts  en tered  
in to  b y  th e  p la in t i f f  f ro m  a c a lc u la tio n  o f  dam ages 
is  irre s p e c tiv e  o f  th e  qu e s tio n  w h e th e r th e re  is  o r  is 
n o t  a  m a rk e t fo r  th e  goods. I  sh o u ld  add  th a t  th e  
passages c ite d  fro m  W illia m s  v . A g iu s  (sup .) b y  
m y  b ro th e r  G reer show  th a t ,  in  m y  v ie w , L o rd  
D u n e d in  h e ld  th a t  o p in io n  w hen  d e liv e r in g  ju d g 
m e n t in  th e  H ouse o f  L o rd s  : (see 110 L .  T . R ep . a t 
p . 869 ; (1914) A . C. 511, a t  p p . 522 a n d  523). 
I t  is , I  th in k ,  p la in  f ro m  th e  cases I  ha ve  c ite d , 
as w e ll as f ro m  a n u m b e r o f  o th e r  cases w h ic h  I  
h a ve  re fe rre d  to ,  th a t  i t  is  u n sound  to  suggest t h a t  
th e  tru e  m easure o f  dam ages is th e  a m o u n t necessary 
to  in d e m n ify  th e  p la in t i f f  a g a in s t th e  loss th a t  lie  
has in  fa c t  su s ta ined , o r  th e  v a lu e  o f  th e  goods 
to  h im  i f  he has en te re d  in to  a s u b -c o n tra c t, o r, in  
o th e r w o rd s , th a t  he is  e n t it le d  to  dam ages on th e  
fo o t in g  o f  re s titu tio  in  in te g ru m  so fa r  as m o ney  
w i l l  p u t  h im  in  th a t  p o s it io n . T h is  c o n te n tio n  was 
a c tu a lly  a rgued  in  th e  H ouse  o f  L o rd s  case, w h ic h  
I  have  la s t m e n tio n e d , an d  i t  was con tend ed  th a t  
th e  ru le  la id  dow n in  Rodocanachi v . M ilb u rn  (su p .) 
w as n o t th e  tru e  ru le , b u t  th is  c o n te n tio n  was 
n e g a tiv e d  b y  th e  H ouse . I  d o  n o t t h in k  th e  decis ion 
o f  th e  P r iv y  C o u n c il in  W erthe im  v .  C h ic o u tin i P u lp -  
C om pany  (104 L .  T .  R ep . 226 ; (1911) A . C. 301) 
can  be sa id  to  be in  c o n f lic t  w i th  th e  ru le  as above 
s ta te d  s ince I  f in d  th is  passage : “  I n  th e  case o f 
n o n -d e liv e ry , w here  th e  pu rchase r does n o t ge t th e  
goods he pu rchased , i t  is  assum ed th a t  these w o u ld  
be w o r th  to  h im  i f  he h a d  th e m  w h a t th e y  w o u ld  
fe tc h  in  th e  open m a rk e t, and  i f  he w a n te d  to  ge t 
o th e rs  in  th e ir  s tead he c o u ld  o b ta in  th e m  in  th a t  
m a rk e t a t  t h a t  p r ice . I n  such a  case th e  p r ice  a t 
w h ic h  th e  pu rchase r m ig h t  in  a n t ic ip a t io n  o f  
d e liv e ry  ha ve  reso ld  th e  goods is  p ro p e r ly  tre a te d , 
w here  no  q u e s tio n  o f  loss o f  p r o f i t  arises, as an 
e n t ire ly  ir re le v a n t m a tte r  (R odocanachi v . M ilb u rn  
(su p .)) .”

T h e re  is , I  th in k ,  n o th in g  in  th e  ease o f  Strom s  
B ru k s  A c tie  B o lag  v . H utch iso n  (93 L .  T . R ep . 562 ; 
(1905) A . C. p . 515), w h ic h  co n flic ts  w i th  th e  above 
ge nera l ru le , fo r  th e  dec is ion  o f  th e  H ouse  o f  L o rd s  
w as based on  th e  v ie w  th a t  th e  p ro p e r m easure o f  
dam ages in  th e  c ircum stance s  w as th e  cost o f  
re p la c in g  a t  th e  p o r t  o f  d e s tin a tio n  th e  goods w h ic li 
th e  d e fe n d a n ts  had  neg lec ted  to  d e liv e r  a t  th e  
t im e  w hen  th e y  sh o u ld  have been d e live re d , 
less th e  v a lu e  o f  th e  goods in  Sweden a n d  th e  
a m o u n t o f  th e  f re ig h t  an d  insu rance . T h is  a m o u n t 
was g re a te r th a n  th e  sum  p a id  b y  th e  p la in t i f fs  
u n d e r a s u b -c o n tra c t fo r  sale, a n d  th is  fa c t  ju s t if ie d  
a ju d g m e n t fo r  th e  sum  a w arded  b y  th e  L o rd  
O rd in a ry  as genera l dam ages. T h e re  is , a t  a n y  
ra te , no  h in t  t h a t  th e  case o f  R odocanachi v .  M ilb u rn  
( re lie d  o n  th e re  b y  th e  responden ts) w as be in g  in  a n y  
respec t d isa p p ro ve d .

T h e  expressions o f  o p in io n  in  th e  te x tb o o k s  
o n  th is  m a tte r ,  l ik e  th e  oracles o f  D e lp h i,  are 
re lie d  on  b y  b o th  sides. A s  I  u n d e rs ta n d  th e m  
th e y  are in  fa v o u r  o f  th e  v ie w  above  expressed. 
F o r  e xa m p le , th e  conclus ions a r r iv e d  a t  b y  th e  
le a rn e d  e d ito r  o f  B e n ja m in  on Sale, 7 th  e d it . ,  a t 
p p . 1018 to  1020, seem to  m e to  be ju s t if ie d  b y  
th e  a u th o r it ie s  as th e y  n o w  s ta n d  ; a n d , dea ling
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w ith  th e  case w here  th e re  is  n o  m a rk e t a n d  w here  
th e  se lle r a t  th e  d a te  o f  th e  c o n tra c t d id  n o t k n o w  
th a t  th e  goods h a d  been sub -so ld  o r  w ere  b o u g h t 
fo r  sub-sale, o r  w o u ld  p ro b a b ly  be sub -so ld , he 
says th a t  th e  b u y e r m a y  b u y  th e  b e s t s u b s titu te  
p ro cu ra b le  o r  m a y  charge th e  se lle r “  th e  d iffe rence  
be tw een th e  c o n tra c t p r ice  a n d  th e  v a lu e  o f  th e  
goods as genera l dam ages.”  T h e  passage goes on 
as fo llo w s  : “  Some ev idence o f  such v a lu e  is
a ffo rd e d  b y  th e  sub-sale p r ic e  o r  th e  p r ice  o f  th e  
goods a t  th e  m a rk e t nearest to  th e  p lace  o f  d e liv e ry  
o r  a t  a d is ta n t m a rk e t ad ded  to  th e  expense o f  
t ra n s p o r ta t io n  to  th e  p lace  o f  d e liv e ry  o r  th e ir  
p r ice  a t  th e  m a rk e t in  th e  p lace  o f  d e liv e ry  a t  a 
t im e  o th e r th a n  th a t  f ix e d  b y  th e  c o n tra c t fo r  
d e liv e ry . ”  T h e  o n ly  c r it ic is m  I  ha ve  to  m ake  
w i t h  re g a rd  to  th e  passage I  ha ve  q u o te d  is  th a t  
I  d o u b t w h e th e r th e  w o rd s  “  w ere b o u g h t fo r  
sub-sale o r  w o u ld  p ro b a b ly  be su b -so ld  ”  are 
s u ff ic ie n tly  precise. I  suppose m o s t ven do rs  o f  
goods a n d  m o s t ca rrie rs  m ig h t  be ta k e n  to  k n o w  
th a t  i f  th e  p u rch a se r o r  consignee is  a t ra d e r  th e  
goods w i l l  p ro b a b ly  be so ld , o r  are  b o u g h t fo r  
sub-sale, b u t  th e  a u th o r it ie s  seem to  show  con
c lu s iv e ly  th a t  so m e th in g  m o re  th a n  th a t  is  necessary 
to  enab le  th e  dam ages to  be assessed b y  re ference 
to  a c o n tra c t o f  sub-sale e n te re d  in to  be fore  th e  
d a te  o f  d e liv e ry . T h e  case o f  G rib e rt-B o rg n is  v . 
N uge n t (15 Q. B . D iv .  85) m a y  be re fe rre d  to . 
T h e  M a s te r o f  th e  R o lls  th e re  sa id  th a t  i f  th e  
s u b -c o n tra c t w as n o t m ade k n o w n  to  th e  v e n d o r 
th e  d e fe n d a n t c o u ld  n o t be m a de  lia b le  fo r  w h a t 
th e  p la in t i f f  h a d  to  p a y  u n d e r i t ,  a n d  he proceeded 
th u s  : “  I f  th e re  be no  m a rk e t fo r  th e  goods, th e n  
th e  s u b -c o n tra c t b y  th e  p la in t i f f ,  a lth o u g h  n o t 
b ro u g h t to  th e  kn o w le dge  o f  th e  d e fe n d a n t, th e  
o r ig in a l v e n d o r, m a y  be p u t  in  ev idence in  o rd e r 
to  show  w h a t  was th e  re a l v a lu e  o f  th e  goods, an d  
so  enab le  th e  p la in t i f f  to  re co ve r th e  d iffe ren ce  
be tw een th e  c o n tra c t p r ic e  a n d  th e  re a l v a lu e .”  
H e  th e n  d e a lt w i th  th e  case w h e re  th e  s u b -c o n tra c t 
w as f u l ly  m ade k n o w n  to  th e  p la in t i f f ,  a n d  he sa id  
th a t  th e  cases es ta b lished  t h a t  th e  o r ig in a l v e n d o r 
w as to  be lia b le  to  so m u c h  o f  th e  s u b -c o n tra c t 
as was m ade k n o w n  to  h im , b u t  o n ly  to  t h a t  e x te n t. 
I t  is  n o t in  d is p u te  th a t  in  som e cases a  s u b -c o n tra c t 
m a y  a ffo rd  ev idence  o f  “  re a l va lu e ,”  b u t  in  m y  
o p in io n  such ev idence is o f  l i t t l e  o r  no  w e ig h t 
i f  i t  is  p ro v e d , as in  th e  p re se n t case, t h a t  th e re  
has been a d isas trous  d ro p  in  th e  m a rk e t p r ic e  o f  
th e  goods be tw een  th e  d a te  o f  th e  s u b -c o n tra c t 
a n d  th e  d a te  on  w h ic h  th e  goods sh o u ld  have 
been de live re d . S tro u d  v .  A u s t in  (1 Cab. &  E . 119) 
w as a case w he re  th e  s u b -c o n tra c t w as accepted 
as a ffo rd in g  ev idence o f  v a lu e  a t  th e  d a te  o f  th e  
b reach . I t  w as an  a c tio n  b y  a pu rch a se r o f  E n g lis h  
stee l ra ils  a g a in s t th e  sellers fo r  dam ages fo r  n o n 
d e liv e ry . T h e  c o n tra c t o f  sale w as d a te d  th e  
2 4 th  N o v ., 1881, a n d  fo u r  days la te r  th e  p la in t i f f  
so ld  th e  ra ils  to  sub -pu rchase rs  in  C anada a t  a 
p r ice  exceed ing  th e  c o n tra c t p r ice  b y  864/. T h e  
d e fe n d a n ts  sh ipp ed  no  ra ils  u n d e r th e  c o n tra c t, 
a n d  i t  w as p ro v e d  th a t  n o  E n g lis h  s tee l ra ils  co u ld  
be o b ta in e d  a t  N e w  Y o r k  in  b o n d  o r  a t  a ll a t  th e  
d a te  w h e n  th e  stee l ra ils  s h o u ld  have been d e live re d  
in  N e w  Y o rk .  Cave, J . h e ld  th a t  th is  c la im  fo r  
8641. m u s t succeed, b u t  i t  is  m a te r ia l to  n o te  th e  
g round s  o f  th e  dec is ion . H e  h e ld  t h a t  th e  
d e fe n d a n ts  c o u ld  n o t be m ade lia b le  in  respect 
o f  th e  sub -pu rchase r’ s c la im  a g a in s t th e  p la in t i f f  
as th e y  h a d  no  n o tice  o f  th e  s u b -c o n tra c t, b u t 
th a t  he w as e n t it le d  to  w h a t  he ca lled  “  th e  m a rk e t 
p r ice  ”  o f  th e  E n g lis h  ra ils  in  b o n d  in  N e w  Y o rk  
in  F e b ru a ry , 1882, and th e  p ro o f, he sa id , was 
th a t  “  on  th e  2 8 th  N o v . th e y  h a d  been so ld  a t 
a n  advance  o v e r w h a t th e  p la in t i f f  h a d  g ive n  to

th e  de fe n d a n ts , o f  864/. T h e re  has been n o  sale 
a t  a l l  since th e n , th e  p la in t i f f  h a v in g  pu rchased 
an d  h e ld  th e  w h o le  s to ck  o f  E n g lis h  ra ils  in  bond 
in  N e w  Y o rk .  N o w  i t  seems to  m e th e  p rice  
w h ic h  w as g iv e n  on  th e  2 8 th  N o v . is go od  evidence 
o f  th e  v a lu e  a t  t h a t  t im e , a n d  th a t  in  th e  absence 
o f  a n y  ev idence to  show  th e  p r ice  o f  E n g lis h  ra ils  
in  b o n d  has gone d o w n  i t  is  a lso go od  ev idence o f 
th e  va lu e  in  1882.”  I t  w i l l  be observed  th a t  the  
p la in t i f f  w as n o t  g ive n  a n  in d e m n ity ,  a n d  th a t  
th e  dam ages w ere  n o t based o n  th e  fo o tin g  o f 
th e  va lu e  to  h im  o f  th e  stee l ra ils  since the  
d e fend an ts  w ere n o t m ade lia b le  in  respect o f  the  
sub -pu rchase r’s c la im  ag a in s t th e  p la in t i f f .  The 
c o n tra c t o f  sub-sale w as re fe rre d  to  m e re ly  as 
ev idence o f  th e  v a lu e  o f  th e  ra ils  in  th e  absence 
o f  a n y  ev idence o f  a  f lu c tu a t io n  in  th e  m a rk e t.

I t  is , ho w e ve r, con te n d e d  t h a t  in  th e  present 
case th e  p la in t i f fs  have  p lea ded  in  th e  a lte rn a t iv e  
th a t  th e  d e fend an ts  w ro n g fu lly  co n v e rte d  to  th e ir  
o w n  use th e  q u a rte rs  o f  w h e a t w h ic h  w ere no t 
d e live re d  b y  th e  de fend an ts , a n d  i t  is  la id  d o w n  th a t 
w h a te v e r m a y  be th e  ru le  w i th  re g a rd  to  damages 
fo u n d e d  on  c o n tra c t in  such a case th e  p la in t if fs  
a re  e n t it le d ,  i f  th e  a c tio n  is  re ga rd ed  as one fo r  a 
t o r t ,  t o  b r in g  in to  c o n s id e ra tio n  th e  loss w h ich  
th e y  ha ve  in c u r re d  b y  reason o f  th e  sub -con trac ts  
w h ic h  th e y  ha ve  n o t been ab le  to  fu l f i l .  I  am  no t 
sa tis fie d  th a t  th e re  w as in  th is  case a r ig h t  o f 
a c tio n  fo u n d e d  on  t o r t .  I t  m a y  w e ll be th a t  to  
a llo w  th e  w h e a t to  becom e m ix e d  w i th  th e  ba rle y  
a t  som e u n c e rta in  d a te  in  th e  course o f  th e  voyage 
w as a to r t io u s  a c t a n d  w o u ld  ha ve  ju s t if ie d  an 
a c tio n  fo r  co n ve rs io n  ; b u t  t h a t  is  n o t  th e  to r t  
co m p la in e d  o f, w h ic h  is  based s im p ly  on  th e  non
d e liv e ry  o f  a c e r ta in  n u m b e r o f  q u a rte rs  o f  w hea t, 
w i th  th e  re s u lt th a t  th e  p la in t i f fs ,  h a v in g  re fused 
to  acce p t th e  m ix tu re ,  tre a te d  th e  d e fe n d a n ts  as 
h a v in g  fa ile d  to  d e liv e r  th e  47 to n s  in  respect o f 
w h ic h  th e  re fe rence to o k  p lace . A n  a c tio n  based 
s im p ly  o n  n o n -d e liv e ry  o f  goods has been h ith e r to  
t re a te d  as one fo u n d e d  o n  c o n tra c t. T h e  question  
is  w h e th e r th e  d e fe n d a n t’s ac ts  a m o u n te d  to  an 
in te rfe re n ce , n o t capab le  o f  ju s t i f ic a t io n , w i th  the  
d o m in io n  o f  th e  p la in t i f f  as th e  tru e  o w n e r o f  the 
goods (H o ll is  v .  F o w le r, 27 L .  T . R ep . 168 ; 
L .  R e p . 7  H .  L .  757, 766), see th e  o p in io n  of 
B la c k b u rn , J .  T h e  m ere  o m iss io n  o r neg ligence of 
a  c a r r ie r  is  n o t  a co n ve rs ion  (B u lle n  &  Leake, 
8 th  e d it . ,  p . 355). A n  a c tio n  based s im p ly  on 
n o n -d e liv e ry  o f  goods is one fo u n d e d  on  c o n tra c t : 
F le m in g  v . M anchester, Sheffie ld and  L inco ln sh ire  
R a ilw a y  (39 L .  T .  R e p . 555, 4 Q. B . D iv .  89). Sce 
H a ls b u ry ’ s L a w s  o f  E n g la n d , V o l.  X X V I I . ,  p . 892, 
n o te  n , and  H a ls b u ry , 2nd  e d it . ,  V o l. IV . ,  p- 
a t i t l e  on  “  C a rr ie rs ,”  w h ic h  has an ad va n ta g e  01 
b e in g  c o n tr ib u te d  b y  L o rd  W r ig h t  a n d  Mr- 
M a n n in g h a m -B u lle r.

I  am, however, re luctan t to  decide the question in ' 
volved m erely on th is  technical ground, and I  
assume th a t in  the present case we are en titled  to 
assess the damage on the foo ting  o f a w rongfu l con
v e rs io n  by non-feasance or negligence o f some kind- 
B u t is i t  true  to  say th a t the measure o f damage 
w hich can be assessed against a ca rrie r in  such a 
case diffe rs from  th a t w hich would be assessed to 
breach o f contract ? I  am, o f course, assuming 
th a t the defendant has no notice o f any sui)' 
contract by the p la in tiff. I t  is no doubt true  tha 
in  a case o f a cla im  in  to rt, damages are constantly 
given fo r consequences o f w hich the defendant ha 
no notice. In  tru th  i t  is im m ateria l whether 0 
not the damage which flows from  his to rtious ac 
is such as the wrongdoer m igh t reasonably hay® 
anticipated. On the other hand, in  to r t (as 1 
contract, unless notice to  the defendant ha
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a ffec ted  th e  m a tte r )  th e  w ro n g d o e r is  responsib le  
in  dam ages o n ly  fo r  “  th e  n a tu ra l a n d  d ire c t  re s u lt 
o f  th e  w ro n g fu l a c t ”  : The A rgentine) (6 A sp . M a r. 
L a w  Cas. 280, 348, 351 ; 59 L .  T . R ep . 914,
9 1 7 ; 13 P ro b . D iv .  191, 200. 201), p e r B ow en , 
L .J .  ; The E d iso n  (18 A sp . M a r. L a w  Cas. 2 7 6 ; 
147 i . .  T . R ep . 1 4 1 ; (1932) P . 52), p e r S c ru tto n  
and  G reer, L .J J .  ; a n d  see th e  speech o f  L o rd  
W r ig h t  in  th e  H ouse  o f  L o rd s , in  w h ic h  a l l  th e  
L o rd s  co n cu rre d  (18 A sp . M a r. L a w  Cas. 3 8 1 ; 149 
L . T . R e p . 49, 50 ; (1933) A . C. 449, 459, 460). 
T h e  cases, i t  is  t ru e , w ere cases o f  dam ages due to  
negligence b y  a w ro n g d o in g  vessel, re s u lt in g  in  the  
d e s tru c tio n  o f  a vessel engaged in  a  p ro f it-e a rn in g  
e n te rp rise , a n d  to  such cases spec ia l con s id e ra tions  
a p p ly  ; b u t  th e  ob se rva tio n s  to  w h ic h  I  am  c a llin g  
a t te n t io n  ha ve  a m u ch  w id e r a p p lic a tio n .

A s  I  ha ve  a lre a d y  in d ic a te d , th e  a u th o r it ie s  in  
d is re g a rd in g  s u b -co n tra c ts  e n te re d  in to  b y  a 
P la in t i f f  in  ac tio n s  fo r  n o n -d e liv e ry , w h e th e r o n  a 
sale o f  goods, o r  in  a case o f  n o n -d e liv e ry  b y  a 
ca rr ie r, ha%‘e ac te d  on  th e  g ro u n d  t h a t  su b -co n tra c ts  
are ta k e n  to  be a cc id e n ta l c ircum stance s  p e c u lia r 
to  th e  p la in t i f f .  A  loss on such s u b -co n tra c ts  is  n o t 
th e  n a tu ra l a n d  d ire c t re s u lt o f  th e  to r t io u s  a c t, 
a n y  m ore  th a n  a spec ia l loss a r is in g  fro m  th e  
im p e c u n io s ity  o f  th e  p la in t i f f  (a n o th e r c irc u m 
stance regarded  as p e c u lia r to  h im )  w h ic h  is  h e ld  
to  be, to  use L o rd  W r ig h t ’s ph rase  in  The E d ison  
(18 A sp . M a r. L a w  Cas. a t  p . 382 ; 149 L .  T . R ep . 
a t p . 51 ; (1933) A . C. a t  p . 460), “  ou ts id e  th e  
lega l p u rv ie w  o f  th e  consequences o f  those  a c ts .”  

T u rn in g  to  th e  e a r lie r  a u th o r it ie s  on  th is  p a r t  o f  
th e  case, I  m a y  observe th a t ,  in  th e  scores o f  cases 
w h ic h  are re p o rte d  as d e a lin g  w i th  th e  m easures o f  
dam age in  an  a c t io n  a g a in s t a c a r r ie r  o r  in  an 
a c tio n  fo u n d e d  on  fa ilu re  to  d e liv e r  goods so ld  to  
th e  p la in t i f f ,  th e re  is, so fa r  as I  ha ve  been ab le  to  
a sce rta in , no s ta te m e n t in  a n y  ju d g m e n t th a t  th e  
dam ages m ig h t  be h ig h e r on  th e  a lle g a tio n  o f  a 
t o r t  th a n  th e y  w o u ld  be in  c o n tra c t. O n th e  
c o n tra ry , as be tw een se lle r a n d  b u y e r i t  has been 
decided th a t  th e  b u y e r c a n n o t re cove r la rg e r 
damages in  t o r t  th a n  in  c o n tra c t : see C h in e ry  v . 
v ia l l  (2  L .  T . R ep . 466 ; 5 H . &  N . 288), H io r t  

L o ndon  and  N o rth -W este rn  R a ilw a y  C om pany  (40 
L - T . R ep . 674 ; L .  R ep . 4 E x . 188), a n d  see p a r
t ic u la r ly  th e  ju d g m e n t o f  Thes ige r, L .J . ) .  Sect. 51 
° t  th e  Sale o f  Goods A c t ,  1893, shows th a t  th a t  
v ie w  w as accepted  b y  th e  fra m e rs  o f  th e  A c t .  (See 
L h a lm ers , 1 1 th  e d it . ,  p . 137 ; B e n ja m in  on Sale, 
H t h  e d it . ,  p . 984, n o te  x )

I  f in d  in  M a yne  on  D am ages, 1 0 th  e d it . ,  p . 40, 
th e  s ta te m e n t t h a t  in  cases o f  t o r t  to  p ro p e r ty , 
w here th e re  are no  c ircu m s ta n ce s  o f  a g g ra va tio n , 
th e  dam ages are g e n e ra lly  th e  sam e as in  cases o f  
c o n tra c t. I t  has been h e ld  re p e a te d ly  th a t  in  
t ro v e r  th e  m easure o f  dam age, g e n e ra lly  speak ing , 

th e  v a lu e  o f  th e  goods. A s  an  i l lu s t r a t io n  o f 
th is  i t  sh o u ld  be observed  th a t  in  th e  case o f  The 
‘ ‘u rana  (3 A sp . M a r. L a w  Cas. 3 9 9 ; 36 L .  T . R ep . 
388 ; 2 P ro b . D iv .  118) th e  c la im  w as fo r  dam age 
•w is ing fro m  breach  o f  c o n tra c t to  d e liv e r  goods 
sh ipped , th e  d e fa u lt  b e in g  due to  de fec ts  in  th e  
sh ip , a n d  i t  w as h e ld  th a t  th e  p la in t i f fs  co u ld  n o t 
re cover dam ages based on  a c la im  fo r  loss o f  
m a rk e t.

A  fe w  years  la te r  a so m ew ha t s im ila r  case w as 
drought in  co n n e c tio n  w i th  The N o tt in g  H i l l  (5 A sp . 
* la r .  L a w  Cas. 241 ; 51 L .  T . R ep . 66 ; 9 P ro b . 
t h v .  105), b u t  in  th is  case th e  c la im  w as m ade in  t o r t  
awd n o t  in  c o n tra c t. T h e  ju d g m e n ts  in  th e  C o u rt 
° r  A p p e a l— B re t t ,  M .R ., B ow en , L .J . ,  a n d  F ry ,  

•J— dec id ed  th a t  th e  ru le  w i th  re g a rd  to  re m o te - 
hess o f  dam age w as p re c ise ly  th e  sam e w h e th e r 
he dam ages w ere c la im e d  in  ac tio n s  o f  c o n tra c t o r

o f  t o r t  a n d  th e y  fo llo w e d  th e  decis ion  in  The P a ra n a  
(sup .). T h e  ju d g m e n ts  o f  B ow en , L .J .  in  Cobb v . 
Great W estern R a ilw a y  (68 L .  T . R e p . 483, 4 8 5 ; 
(1893) 1 Q . B . 459) a n d  in  The A rg e n tin a  (sup .), 
an d  o f  S c ru tto n  a n d  G reer, L .J J .  in  The E d ison  
(su p .) are to  th e  same e ffec t. T o  a v o id  m isco n 
c e p tio n , I  W’o u ld  a d d  th a t  I  am  d e a lin g  o n ly  w ith  
th e  case o f  an  a c tio n  in  t ro v e r  w here  th e re  are no 
c ircum s tance s  o f  a g g ra v a tio n  a n d  w here , th o u g h  
te c h n ic a lly  th e  fa c ts  m a y  be h e ld  to  a m o u n t to  
con ve rs ion  b y  th e  d e fe n d a n t to  h is  ow n  use, y e t 
th e  re a l g ro u n d  o f  th e  a c tio n  is b reach  o f  c o n tra c t 
to  d e liv e r. T h e  case o f  F ra n ce  v . Gaudet (L .  R ep . 
6 Q. B . 199) was, ho w e ve r, re lie d  o n  b y  th e  p la in t if fs . 
T h a t  w as an  a c tio n  fo r  th e  w ro n g fu l co n ve rs ion  to  
th e ir  ow n  use b y  th e  d e fend an ts  o f  100 cases o f  
cham pagne. T h is  w in e  h a d  been b o u g h t a t  th e  
p r ice  o f  14s. p e r dozen, an d  ha d  been im m e d ia te ly  
reso ld  b y  th e  p la in t i f f  to  a C a p ta in  H o d d e r, whose 
sh ip  w as on th e  1 3 th  A u g . in  th e  L o n d o n  D ocks  
a n d  a b o u t to  sa il. T h e  sale was fo r  d e liv e ry  on  th e  
fo llo w in g  d a y , th e  I 4 t h  A u g ., b u t  w hen  th e  p la in t i f f  
sen t to  th e  d e fe n d a n t’s w h a r f, a n d  re q u ire d  th e  
d e liv e ry  o f  th e  w in e , th e  de fend an ts  re fused  to  
d e liv e r  i t  on  an  u n te n a b le  g ro u n d , a n d  C a p ta in  
H o d d e r sa ile d  w ith o u t  th e  w ine . I t  w as a d m itte d  
th a t  cham pagne  o f  th a t  p e c u lia r b ra n d  an d  q u a lity  
w as n o t to  be b o u g h t in  th e  m a rk e t so as to  enab le  
th e  p la in t i f f  to  s u b s titu te  o th e r  cases o f  cham pagne 
fo r  th e  100 cases w h ic h  he ha d  pu rchased  an d  co n 
tra c te d  to  se ll to  C a p ta in  H o d d e r. T h e  de fend an ts , 
ho w e ve r, h a d  no  n o tic e  o f  th e  c o n tra c t  be tw een 
th e  p la in t i f f  and  H o d d e r, and  th e  q u e s tio n  fo r  th e  
C o u rt o f  A p p e a l was as to  th e  m easure o f  dam age. 
T h e  m a te r ia l p a r t  o f  th e  dec is ion  o f  th e  c o u rt, 
d e liv e re d  b y  M e llo r, J . ,  was in  th e  fo llo w in g  te rm s  : 
“  W e  are o f  o p in io n  th a t  th e  tru e  ru le  is to  asce rta in  
th e  a c tu a l v a lu e  o f  th e  goods a t  th e  t im e  o f co n 
ve rs io n , a n d  th a t  a bona fid e  sale h a v in g  been 
m ade to  a  s o lv e n t cu s to m e r a t  24s. p e r dozen, 
w h ic h  w o u ld  ha ve  been rea lised  ha d  th e  p la in t i f f  
been ab le  to  o b ta in  d e liv e ry  f ro m  th e  de fendan ts , 
th e  cham pagne h a d , o w in g  to  these c ircum stance s , 
a c q u ire d  an  a c tu a l va lu e  o f  24s. p e r dozen, an d  w e 
t h in k  th a t  in  th e  p re se n t case th a t  o u g h t to  be the  
m easure a p p lie d , a n d  th a t  a ju r y  w o u ld  n o t o n ly  
ha ve  been ju s t if ie d  in  assum ing  th a t  to  be th e  
va lu e , b u t  o u g h t, w here  th e  tra n s a c tio n  w as bona 
f id e , to  have ta k e n  t h a t  as th e  m easure o f  dam ages.”  
T h e  ju d g m e n t goes o n  to  s ta te  th e  g ro u n d s  fo r  th e  
co n c lu s ion  th a t  n o tic e  o f  a spec ia l c o n tra c t is n o t 
necessary in  such a case, th e  d e fe n d a n t b e in g  ex 
hypolhesi a  w ro n g d o e r, a n d  th is  passage m ig h t be 
th o u g h t to  ha ve  g ive n  some g ro u n d  fo r  th e  con
te n t io n  th a t  in  such a case as w e are cons ide ring , 
th e  m easure o f  dam age sh o u ld  be g re a te r i f  th e  
a c t io n  can  be b ro u g h t in  t o r t  ra th e r  th a n  in  co n 
t r a c t .  I t  is, ho w e ve r, to  be n o te d  t h a t  M e llo r, J . 
h im s e lf e xp la in e d  th e  case in  H o rn e  v . M id la n d  
R a ilw a y  C om pany (sup .). Counsel fo r  th e  p la in tiff 's  
w ere a rg u in g  th a t  th e  loss o f  p r o f i t  on a c o n tra c t 
o f  sub-sa le  m ig h t  be ta k e n  in to  a cco u n t, a n d  th e y  
re lie d  on  F ra n ce  v . G a u d e t; b u t  M e llo r, J . re 
m a rk e d  : “  T h a t  case w as p e cu lia r. C ham pagne o f  
a  s im ila r  q u a l i ty  w as sa id  n o t to  be p ro cu ra b le  in  
th e  m a rk e t. Th e re  w as th e re fo re  no  o th e r te s t o f  
v a lu e  o f  th e  goods.”  H a v in g  re ga rd  to  th is  s ta te 
m e n t I  can see no  g ro u n d  fo r  d o u b tin g  th a t  th e  
dam ages recove ra b le  in  F rance  v .  Gaudet (sup .) 
w ere based o n  th e  p r ice  o b ta in a b le  o n  th e  sub-sale 
o n  p re c ise ly  s im ila r  g round s  to  those  w h ic h , as I  
ha ve  s ta te d  above, w'ere a n tic ip a te d  in  S trou d  v . 
A u s t in  (sup.).

M y  co n c lu s ion  is  th a t  w h e th e r th e  a c tio n  is n i 
t o r t  o r  c o n tra c t,  w h e th e r th e re  is o r  is n o t a  m a rk e t 
fo r  th e  same goods a t  th e  p o r t  o f  d ischarge , c irc u m -
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stances p e c u lia r to  th e  p la in t i f f ,  such  as a su b 
c o n tra c t  b y  h im  n o t  c o m m u n ica te d  to  th e  d e fend 
a n t, m u s t be e xc lu d e d  fro m  c o n s id e ra tio n , a lth o u g h  
in  a p ro p e r case such a s u b -c o n tra c t, l ik e  a n y  o th e r 
c o n tra c t  o f  sale a t  a re le v a n t d a te , m ig h t  be used 
as ev idence o f  va lu e . T h e  su b -c o n tra c ts  in  th e  
c ircu m s ta n ce s  o f  th e  p resen t case are, in  m y  v ie w , 
va lue less as ev idence o f  va lu e .

T h e re  re m a in s  th e  q u e s tio n  o f  fa c t  as to  th e  tru e  
v a lu e  on  th e  ev idence  o f  th e  47 to n s  o f  R u m a n ia n  
w h e a t on  o r  a b o u t th e  1 0 th  J a n ., 1931. O n  c a re fu l 
c o n s id e ra tio n  I  have  com e to  th e  sam e con c lu s ion  
as  G re e r L .J .  on  th is  q u e s tio n , n a m e ly , th a t  th e  
v a lu e  has been show n to  be 23s. 6d. p e r q u a r te r .  
I  th e re fo re  agree w i th  th e  o rd e r on  th e  appea l 
w h ic h  has been p ropose d  b y  m y  b ro th e r  G re e i.

S o lic ito rs  fo r  th e  a p p e lla n ts , Thom as Cooper 
a n d  Co.

S o lic ito rs  fo r  th e  re spond en ts , P ritc h a rd , Sons, 
P a rtin g to n , an d  H o lla n d ,  fo r  A n d re w  M .  Jackson  
a n d  Co., H u l l .

Judicial Committee of tije $ri&s Council.

July 6, 9, 10, and 26, 1934
■(Present: Lords Atkin, Tomlin, Macmillan, 

Wright and Sir Lancelot Sanderson.)

Paterson Steam ships L im ite d  v . C anadian  
C o-operative W heat Producers L im ite d , (a )

•ON APPEAL FROM THE COURT OF KING’S BENCH 

FOR THE PROVINCE OF QUEBEC (APPEAL SIDE).

Canada — Quebec — Ship — Cargo — Loss by 
stranding— Unseaworthiness of ship—Fault or 
privity of owners—Canadian Water Carriage 
of Goods Act, 1910 (9 & 10 Edw. 7, c. 61, 
it. S. C.).

The Canadian Water Carriage of Goods Act, 
1910, provides : Sect. 7 : “ The ship, the
owner, charterer, agent or master shall not be 
held liable for loss arising from fire, dangers of 
the sea or other navigable waters, acts of God 
or public enemies . . .  or for loss arising 
without their actual fault or privity, or without 
the fault or neglect of their agents, servants 
or employees."

in  an action brought by cargo owners against 
the owners of the ship carrying the cargo, 
claiming damages for the loss of and damage 
to their cargo of grain, the ship was found to be 
unseaworthy, in that the grain cargo was loaded 
in bulk and without shifting boards, and that 
this unseaworthiness was the cause of the loss, 
so as to render the shipowners liable under the 
above section. In  an appeal by the shipowners,

Held, that the finding of unseaworthiness must 
necessarily involve some fault or failure within 
the meaning of sect. 7. Hence the appellants 
could not avail themselves of the exception of 
dangers of the seas, though these dangers 
caused the loss, because they could not show

<a) Reported by E dward J. M . Chaplin , Esq., Barrlster-at-
Law.

in respect of the unseaworthiness which was 
the real cause of the loss, that it existed under 
conditions entitling them to the benefit of the 
general words of exception at the end of the 
section.

Decision of the Cou/rt of King's Bench for the 
Province of Quebec (Appeal side) affirmed.

A ppeal f ro m  a dec is ion  o f  th e  C o u r t o f  K in g ’ s 
B e n ch  fo r  th e  P ro v in c e  o f  Quebec (A p p e a l side) 
d ism iss in g  th e  d e fe n d a n ts ’ a p p e a l f ro m  th e  ju d g 
m e n t o f  th e  S u p e rio r C o u r t o f  th e  D is t r ic t  o f 
M o n tre a l, d e liv e re d  on  th e  31st M a y , 1932, b y  
P h ilip p e  D em e rs , J .

T h e  p la in t i f fs ’ c la im  in  th e  a c tio n  was in  respect 
o f  loss o f  a n d  dam age to  a  ca rgo  o f  w h e a t and 
b a r le y  occasioned b y  th e  s tra n d in g  o f  th e  de fendants 
s te a m sh ip  S a m ia d o c  in  sh a llo w  w a te r  ne a r M a in  
D u c k  Is la n d  a t  th e  E a s te rn  end o f  L a k e  O n ta rio . 
A f te r  th e  s tra n d in g  o f  th e  S am iad oc  a p o r t io n  o f  
h e r ca rgo  w as sa lved  an d  th e  p la in t i f fs ’ o r ig in a l 
c la im  in  th e  a c tio n  a m o u n te d  to  th e  su m  o f 
$83,029.03 . T h e  le a rned  t r ia l  ju d g e  gave ju d g m e n t 
in  fa v o u r  o f  th e  p la in t i f fs  fo r  th e  sum  o f  $76,911.44 
w i th  in te re s t f ro m  th e  1 4 th  J a n ., 1931, a n d  costs. 
T h is  ju d g m e n t was a ff irm e d  o n  th e  2 9 th  M a rch , 
1933, b y  th e  C o u r t o f  K in g ’ s B e n ch  fo r  th e  P ro 
v in ce  o f  Q uebec (T e ll ie r ,  C .J .,  an d  D o r io n , R iv a rd , 
L e to u rn e a u , J J . ; B o n d , J .  d issen ting ). ,

T h e  fa c ts  a re  f u l ly  s ta te d  in  th e ir  L o rd s h ip s  
ju d g m e n t.

P a te rso n  S team sh ips  L im ite d  appea led .

A . T . M i l le r ,  K .C .,  G. S t. C la ir  Pilcher, a n d  Lynch  
S taun ton  (o f  th e  C anad ian  B a r )  fo r  th e  ap p e lla n ts .

D . N .  P r i l l ,  K .C . a n d  C. R ussel M c K e n z ie , K .C . 
(o f  th e  C anad ian  B a r )  fo r  th e  responden ts .

T h e  ju d g m e n t o f  th e ir  L o rd s h ip s  was de live red
b y

Lord Wright. —  T h e  a p p e lla n ts  w ere  sued as 
th e  ow ne rs  o f  th e  s te a m sh ip  S am iad oc , w h ic h  on 
th e  2 9 th  N o v .,  1929, s tra n d e d  a t  M a in  D u c k  Is lan d  
a t  th e  eastern  end  o f  L a k e  O n ta r io  an d  became 
p ra c t ic a l ly  a to t a l  loss : th e  re spond en ts  sued as 
ow ne rs  o f  a p a rce l o f  w h e a t and  b a r le y , b e in g  Pa r t 
ca rgo  o f  th e  S am iad oc  w hen  she s tra n d e d , and m  
th e  a c tio n  c la im e d  dam ages in  re sp e c t o f  th e  ld®s 
o f  th e  g ra in  conseque n t on  th e  s tra n d in g . Tr>c 
re spond en ts  ha ve  succeeded be fo re  th e  t r ia l  judge 
a n d  be fo re  th e  C o u r t o f  K in g ’ s B e n ch  ( in  A p p e a l 
f o r  th e  P ro v in c e  o f  Q uebec, B o n d , J .  d issenting- 
T h e  a p p e lla n ts  n o w  a p pea l. N o  q u e s tio n  o f  am oun 
need he re  be cons ide red . .

T h e  respond en ts ’ p a rc e l ha d  been tra n s h ip p e d  a 
P o r t  C o lbo rne  an d  was b e in g  c a r r ie d  u n d e r th  
te rm s  o f  a  b i l l  o f  la d in g  w h ic h  c o n ta in e d  the 
clause “  T h is  s h ip m e n t is  s u b je c t to  a l l  th e  te rm  
an d  c o n d it io n s  and a l l  th e  e xe m p tio n s  f ro m  lia b il ity , 
c o n ta in e d  in  th e  W a te r  C a rriage  o f  Goods A c t, 
th a t  is  th e  C ana d ian  A c t  o f  1910 so e n t it le d  ; ' 
w i l l  a c c o rd in g ly  be necessary to  con s id e r th e  Pr °  
v is ions  o f  th a t  A c t  in  re la t io n  to  th e  fa c ts  o f  th  
case. , r

T h e  S am iad oc  w as o n ly  p a r t ia l ly  loaded , " .  
a c tu a l d r a f t  b e in g  a b o u t 1 4 ft . ,  as com pare d  ' '" t  
a  f u l ly  loaded  d r a f t  o f  1 5 ft.  6 in . She h a d  tw o  ho i ^  
w h ic h  c a n n o t ha ve  been f u l l  o f  g ra in . S h e „  
b o u n d  to  M o n tre a l, w here  i t  w as in te n d e d  to  ke P 
th e  g ra in  in  th e  h o ld s  o v e r th e  w in te r .  She ca 
o u t  o f  th e  W e lla n d  C ana l a t  P o r t  D a lho us ie  a 
e n te re d  L a k e  O n ta r io  a t  2 .15 p .m . o n  th e  2 9 th  N® A ’ 
1929. T h e  m a s te r was a t  f i r s t  app rehens ive  o f  1
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W eather, and  th o u g h t i t  w as m o re  p ru d e n t to  ta k e  
a n o r th e r ly  course in  th e  d ire c t io n  o f  T o ro n to , 
w he re  she m ig h t ha ve  re m a in e d  w i th  th e  ca rgo  o v e r 
th e  w in te r .  B u t  a b o u t 4.10 p .m .,  th in k in g  th e  
w e a th e r m o re  fa v o u ra b le , he dec id ed  to  proceed 
on an e a s te r ly  course d o w n  th e  L a k e . A t  n ig h t  th e  
W eather g o t w orse a n d  th e  w in d  increased to  a 
W este rly  to  w e s t-n o rth -w e s te r ly  ga le . T h e  te m 
p e ra tu re  fe l l  to  zero , w i th  h e a v y  snow . W h e n  
passing P e te r  P o in t  L ig h t  a b o u t 3 a .m . on  th e  
3 0 th  N o v .,  1929, th e  m a s te r d id  n o t succeed in  
g e tt in g  a s a tis fa c to ry  b e a rin g , b u t  he p roceeded 
t i l l  a b o u t 6 a .m ., w hen  he re duced  speed, be ing  
u n c e rta in  o f  h is  p o s it io n . H e  d e c id ed , he says in  
h is  e v ide nce , to  m a ke  fo r  M a in  D u c k  Is la n d  in  
o rd e r to  s h e lte r u n d e r i t ,  in s te a d  o f  tu r n in g  a t  th e  
a p p ro p r ia te  p o s it io n  n o rth w a rd s  in  o rd e r to  m ake  
K in g s to n , w h ic h  w as on  th e  course fo r  M o n tre a l. 
A t  a b o u t 7.10 a .m . th e  tre es  o f  th e  Is la n d  w ere 
s u d d e n ly  seen a b o u t th re e -q u a r te rs  o f  a m ile  d is ta n t. 
T h e  m a s te r a t  once p u t  h is  s h ip  a b o u t to  b e a t o f f  
th e  lee shore , b u t,  o w in g  to  th e  fo rce  o f  th e  w in d  
and  sea, th e  vessel’ s head fe l l  o f f ,  an d  she s tra n d e d  
on  th e  re e f a t  th e  n o r th e r ly  e nd  o f  th e  is la n d , w he re  
she re m a in e d  fa s t and  b ro ke  h e r back.

A t  a  w re c k  in q u ir y  h e ld  a t  T o ro n to  o n  th e  9 th  
J a n ., 1930, th e  D o m in io n  W re c k  C om m iss ioner, 
s i t t in g  w ith  tw o  N a u t ic a l Assessors, fo u n d  th a t  th e  
m a s te r w as in  d e fa u lt ,  and  th a t  th e  s tra n d in g  w as 
caused b y  h is  d e fa u l t ; i t  w as fo u n d  th a t  f ro m  th e  
o u tse t p ro p e r and o rd in a ry  ju d g m e n t w as n o t 
exe rc ised .

A t  th e  t r ia l ,  th e  m a s te r, in  h is  ev ide nce , w as n o t 
P rep ared  to  say th a t  th e  s h ip  was s e a w o rth y , a n d  
w hen  ch a lle nge d  to  e x p la in  w h y  he k e p t o n  an  
e a s te r ly  cou rse  in s te a d  o f  tu r n in g  o n  a n o r th e r ly  
cou rse  to  K in g s to n , gave answ ers w h ic h  w ere  
susce p tib le  o f  th e  m e a n in g  th a t  he d id  n o t  d o  so 
because he k n e w  th e  ca rgo  m ig h t be lia b le  to  s h if t ,  
a n d  he w as a c c o rd in g ly  a fra id  to  tu r n  th e  s h ip  o n  a 
eourse w h ic h  w o u ld  p u t  h e r  in  th e  tro u g h  o f  th e  sea, 
th o u g h  he a lso sa id  th a t  he dec id ed  to  seek s h e lte r 
because o f  ba d  w e a th e r c o n d it io n s  an d  p o o r
v is ib i l i ty .

T h e  c ircum stance s  o f  th e  loss ap p e a r to  be som e
w h a t p e cu lia r, b u t  th e ir  L o rd s h ip s  have com e to  th e  
con c lu s ion  th a t  fo r  th e  purposes o f  th is  appea l 
th e y  m u s t acce p t th e  c o n c u rre n t f in d in g s  o f  fa c t  
a r r iv e d  a t  b y  th e  t r ia l  ju d g e  a n d  b y  th e  m a jo r i t y  o f  
the  C o u r t o f  A p p e a l. These fin d in g s  m a y  be 
su n im a rise d  as b e in g  (1 ) th a t  th e  sh ip  w as unsea- 
W o rth y  in  th a t  th e  g ra in  cargo w as load ed  in  b u lk  
and w ith o u t  s h if t in g  boards o r  o th e r  p re ca u tio n s  to  
* eeP i t  f ro m  s h if t in g ,  a n d  th a t  th e  ow ne rs  ha d  n o t 
exe rc ised  due d ilige nce  to  m a ke  h e r s e a w o rth y  ; 
and  (2 ) th a t  th is  unseaw orth iness  w as th e  cause o f  
*rie loss, in  th e  sense th a t  th e  m a s te r h a d  been 
apprehens ive  th a t  h is  cargo, s to red  as i t  w as, w o u ld  
sh i f t  i f  he w ere to  p u t  th e  vessel on  th e  p ro p e r 
course, w h ic h  w o u ld  have in v o lv e d  p u t t in g  h e r in  
he tro u g h  o f  th e  sea, a n d  fo r  th a t  reason d id  n o t 

, so> w hereas i f  he ha d  fe l t  ab le  to  ta k e  th a t  course
he w o u ld  ha ve  c lea red  th e  shoa l on  w h ic h  he
t r a n<j e(j  q’h e f in(j i ng  Qf  th e  c o u r t be lo w  o n  th is  

P o in t was th a t  th e re  w as in  a sense b a d  n a v ig a tio n , 
n t  th e  n a v ig a tio n  was ju s t if ie d  b y  th e  m a s te r ’s 

e g it im a te  fears. R iv a rd ,  J .  th u s  sum s u p  th e  
W s it i° n  : “  C ar i l  ne sem ble pas d o u te u x  que
n , o u e m e n t d u  S am iad oc  f u t  le  ré s u lta t  d ’ une 

■nnoeuvre erronée en so i, m a is  que le m a ître  d u t  
l ’^ P t e r ,  pa rce  que la  m a rch e  n o rm a le  d u  vaisseau 

a u ra it  m is  a u  c re u x  de la  lam e , avec da n g e r de 
« r - m a g e  des g ra ins . L e  n a u fra ge  e t une  p e rte  
ale a u ra ie n t p u  ré s u lte r d ’u n  désarrim age  dans 

Ces PO hditions ; la  m a n œ u vre  adop tée  p o u r  é v ite r  
désastre a causé l ’échouem ent. E r re u r  de n a v ig a 

t io n ,  m a is  ju s tif ié e , chez le  m a ître , p a r  la  c ra in te  
d ’ u n  désarrim age  possib le  e t q u i en e ffe t d e v a it  ê tre  
p ré v e n u .”

T h e  v ie w  o f  th e  case w h ic h  fo u n d  fa v o u r  w i th  
B o n d , J . ,  w ho  d issen ted  in  th e  C o u r t o f  A p p e a l, 
w as t h a t  th e  stow age o f  th e  g ra in  d id  n o t  re n d e r th e  
vessel u n se a w o rth y , b u t  th a t  th e  loss was due to  
e rro rs  in  n a v ig a tio n  w h ic h , in  h is  v ie w , seem  to  
ha ve  m a in ly  cons is ted  in  th e  a c tio n  o f  th e  m a s te r 
in  p roceed ing  d o w n  th e  L a k e  in  h e a v y  w e a th e r w i th  
sno w s to rm s  w ith o u t  v e r ify in g  h is  p o s it io n  b y  m eans 
o f  a ccu ra te  be aring s  o r  sound ings, u n t i l  he su d d e n ly  
fo u n d  h im s e lf a b o u t th re e -q u a rte rs  o f  a  m ile  o ff  
M a in  D u c k  Is la n d  ; th e  a c tio n  he th e n  to o k  was 
n o t, in  th e  v ie w  o f  th e  ju d g e , “  in flu e n ce d  to  a n y  
a p p re c ia b le  e x te n t b y  a  c o n s id e ra tio n  o f  th e  l ik e l i 
ho od  o f  th e  cargo s h if t in g . ”  O n  th is  v ie w  o f  th e  
fa c ts  w h ic h  seems to  re p rese n t th e  case p r in c ip a lly  
re lie d  on  b y  th e  a p p e lla n ts , B o n d , J .  h e ld  th a t  th e  
a p p e lla n ts  w ere e n t it le d  to  succeed u n d e r th e  
W a te r  C arriage  o f  Goods A c t .  B u t  th e  t r ia l  ju d g e  
a n d  th e  m a jo r i ty  o f  th e  C o u r t o f  A p p e a l, h a v in g  
fo u n d  t h a t  th e  loss was caused b y  unseaw orth iness, 
h e ld  th a t  th e  p ro v is io n s  o f  th e  A c t  rende red  th e  
a p p e lla n ts  lia b le .

T h e ir  L o rd s h ip s  re g a rd  these fin d in g s  o f  th e  
c o u rts  be lo w  as f in d in g s  o f  fa c t .  I t  is t ru e  t h a t  in  
some cases a f in d in g  th a t  a sh ip  w as u n s e a w o rth y  
m a y  be a m ix e d  f in d in g  o f  fa c t  a n d  la w  ; th u s  in  
E ld e r D em pster a n d  Co. L im ite d  a n d  others v . 
P aterson, Zochon is, an d  Co. L im ite d  (16 A sp . M a r. 
L a w  Cas. 351 ; 131 L .  T . R e p . 449 ; (1924) A . C. 
522), w here  th e  fa c ts  w ere  n o t in  d is p u te , i t  
depended on  c o n s tru c tio n  o f  la w  w h e th e r these 
fa c ts  a m o u n te d  to  b a d  stow age o r  to  th a t  ty p e  
o f  unseaw orth iness w h ic h  does n o t en dang er th e  
sh ip , b u t  in v o lv e s  dam age to  th e  cargo  in  he r. I n  
th e  p re se n t case, ho w e ve r, th e  q u e s tio n  w as w h e th e r 
th e  lo a d in g  o f  th e  g ra in  w ith o u t  a n y  p re c a u tio n  to  
g u a rd  a g a in s t s h if t in g ,  p a r t ic u la r ly  w here  th e  
h o ld s  w ere n o t f u l ly  loaded , endangered  th e  sa fe ty  
o f  th e  vessel a n d  m ade h e r u n f i t  fo r  th e  a d v e n tu re  
as a sh ip . T h a t  was a q u e s tio n  o f  fa c t .  E q u a lly  i t  
was a q u e s tio n  o f  fa c t  w h e th e r due d ilige nce  ha d  
been exe rc ised  to  m a ke  th e  vessel s e a w o rth y  : th e  
answ er d id  n o t  depend on  th e  c o n s tru c tio n  o f  a n y  
lega l re g u la tio n  ; i t  was agreed th a t  th e  s ta n d a rd  
o f  th e  d u ty  w h ic h  a p p lie d  in  th e  case o f  th e  
S arn iadoc, w h ic h  w as re g is te re d  in  G re a t B r i ta in ,  
w as to  be fo u n d  in  sect. 452, sub -sect. (1 ), o f  th e  
M e rc h a n t S h ip p in g  A c t,  1894 ; a ll t h a t  is  re q u ire d  
b y  th a t  section  is  th a t  a l l  necessary a n d  reasonable  
p re ca u tio n s  sh o u ld  be ta k e n  in  o rd e r to  p re v e n t th e  
g ra in  cargo fro m  s h if t in g  : w h a t was necessary a n d  
reasonable  in  a l l  th e  c ircum stance s  o f  th e  case, 
in c lu d in g  th e  p ra c tic e  a lleged b y  th e  a p p e lla n ts  to  
p re v a il in  th e  C ana d ian  L a ke s  grain, tra d e  to  do  
n o th in g  b u t  le v e l o f f  th e  g ra in  in  th e  h o ld , co u ld  
o n ly  be d e te rm in e d  as an  issue o f  fa c t .  E q u a lly  was 
i t  a  q u e s tio n  o f  fa c t  w h e th e r th e  unseaw orth iness 
fo u n d  to  e x is t d id  o r  d id  n o t  cause th e  c a su a lty . I t  
c a n n o t p ro p e r ly  be sa id  t h a t  th e  ca u sa tio n  w h ic h  
th e  ju d g e  fo u n d  to  h a ve  o p e ra te d  w as to o  re m o te  
in  la w .

T h is  B o a rd  has sa id  in  a ju d g m e n t d e liv e re d  b y  
L o rd  D u n e d in  in  R obins  v . N a tio n a l T ru s t C om pany  
L im ite d  a n d  others (137 L .  T . R ep . 1 ; (1927) A . C. 
515), on  an  appea l f ro m  th e  S uprem e C o u rt o f  
O n ta r io , th a t  i t  is n o t  a  c a s t- iro n  ru le  th a t  th e  
B o a rd  w i l l  n o t  “  e xa m in e  th e  ev idence in  o rd e r to  
in te rfe re  w i th  th e  c o n c u rre n t f in d in g s  o f  tw o  
c o u rts  o n  a  p u re  qu e s tio n  o f  fa c t .”  T h e  ru le  is 
one o f  c o n d u c t w h ic h  th e  B o a rd  has la id  d o w n  fo r  
its e lf ,  an d  is  n o t a ru le  based o n  a n y  s ta tu to r y  
p ro v is io n . T h e ir  L o rd s h ip s  in  th e  p re se n t case 
can d isco ve r no  e r ro r  in  la w  w h ic h  c o u ld  v i t ia te
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th e  f in d in g s , s t i l l  less a n y th in g  th a t  co u ld  be sa id  to  
in v o lv e  a m isca rria g e  o f  ju s tic e . T h e  loss o f  th is  
vessel is so m ew ha t d i f f ic u lt  to  e x p la in , even a llo w in g  
fo r  th e  s to rm  a n d  th e  ba d  v is ib i l i t y .  A  p la u s ib le  
suggestion  t h a t  she w as lo s t because o f  d e fic ie n t 
eng ine  p o w e r— th a t  is , a n o th e r fo rm  o f  u n s e a w o rth i
ness— has been u n a n im o u s ly  re je c te d  b y  a ll th e  
ju d g e s  be lo w , a n d  w as n o t  even a rgued  be fore  th e ir  
L o rd s h ip s . T h e re  re m a in  th e  r iv a l  f in d in g s  o f  
B o n d , J . on  th e  one side an d  o f  th e  o th e r  judges 
on  th e  o th e r. T h e ir  L o rd s h ip s  can  see no  g ro u n d  
w h a te v e r in  a l l  th e  c ircum stance s  o f  th is  case fo r  
in te r fe r in g  w i th  th e  c o n c u rre n t fin d in g s  o f  b o th  th e  
c o u rts  w h ic h  ha ve  considered  th e  m a tte r .

T o  d e te rm in e  h o w  these fin d in g s  a ffe c t th e  
o b lig a tio n s  o f  th e  p a rtie s , i t  is  necessary to  exa m ine  
th e  te rm s  o f  th e  W a te r  C a rr ia g e  o f  Goods A c t ,  1910, 
w h ic h  is in c o rp o ra te d  in  th e  c o n tra c t  u n d e r w h ic h  
th e  g ra in  was b e in g  con veyed . T h e  te rm s  o f  th e  
A c t  have  been th e  s u b je c t o f  a rg u m e n t be fo re  th is  
B o a rd , and  m u s t n o w  be con s id e re d . E x c e p t fo r  
a dec is ion  o f  th is  B o a rd  in  C orpora tion  o f the R oya l 
Exchange A ssurance (o f  Lo ndon ) an d  another v . 
K in g s le y  N a v ig a tio n  C om pany L im ite d  (16 A sp . M .
C. 4 4 ; 128 L . ‘ T .  R e p . 6 7 3 ; (1923) A . C. 23)5, 
th e re  is  a p p a re n tly  no a u th o r it y  on its  c o n s tru c t io n  : 
a t  leas t th e ir  L o rd s h ip s  ha ve  n o t been re fe rre d  to  
a n y , an d  th e y  have n o t  the m se lves  been ab le  to  
f in d  a n y . T h e  A c t ,  h o w e ve r, has a c e r ta in  k in s h ip  
w i th  s im ila r  le g is la tio n  in  o th e r  c o u n tr ie s  on  th e  
sam e s u b je c t-m a tte r , in  p a r t ic u la r ,  w i th  th e  U n ite d  
S tates H a r te r  A c t ,  1893, a n d  th e  la te r  A c ts , th e  
N e w  Z ea land  Sea C a rriage  o f  Goods A c t ,  1922, 
an d  th e  B r i t is h  C a rriage  o f  Goods b y  Sea A c t ,  
1924, w i th  w h ic h  in  substance th e  A u s tra lia n  A c t  
o f  1924 is  id e n t ic a l.  These A c ts  d if fe r  in  ge ne ra l 
schem e a n d  fra m e w o rk  fro m  th e  C anad ian  A c t,  
b u t  in  c e r ta in  respects decis ions u n d e r th e m  m a y  be 
h e lp fu l in  c o n s tru in g  th e  C anad ian  A c t .  A n d  a ll  
these A c ts  agree in  th is  re sp e c t, th a t  th e y  su p e r
im pose s ta tu to r y  re s tr ic t io n s  on  th e  fre e d o m  pos
sessed b y  th e  s h ip o w n e r a t  co m m o n  la w  to  re s t r ic t  
h is  l ia b i l i t y  as c a r r ie r ,  an d  a t  th e  sam e t im e  g ive  
h im  th e  b e n e fit o f  s ta tu to r y  p ro v is io n s  in  h is  fa v o u r. 
These A c ts  a c c o rd in g ly  c a n n o t be u n d e rs to o d  o r 
co n s tru e d  e x c e p t in  th e  l ig h t  o f  th e  sh ip o w n e rs ’ 
co m m o n  la w  l ia b i l i t y  a n d  th e  u su a l m e th o d s  o f  
l im i t in g  th a t  l ia b i l i t y  p re v io u s ly  in  vogue.

I t  w i l l  th e re fo re  be c o n ve n ie n t he re , in  c o n s tru in g  
those  p o rtio n s  o f  th e  A c t  w h ic h  a re  re le v a n t to  th is  
a p pea l to  s ta te  in  v e ry  s u m m a ry  fo rm  th e  s im p le s t 
p r in c ip le s  w h ic h  d e te rm in e  th e  o b lig a tio n s  a tta c h in g  
to  a  c a r r ie r  o f  goods b y  sea o r  w a te r . A t  com m on 
la w , he w as ca lled  an  in s u re r ;  t h a t  is, he was 
a b s o lu te ly  re spons ib le  fo r  d e liv e r in g  in  l ik e  o rd e r 
a n d  c o n d it io n  a t  th e  d e s tin a tio n  th e  goods ba ile d  
to  h im  fo r  c a rr ia g e . H e  co u ld  a v o id  l ia b i l i t y  fo r  
loss o r  dam age o n ly  b y  sh o w in g  th a t  th e  loss was 
due to  th e  a c t o f  G od  o r  th e  K in g ’ s enem ies. B u t  
i t  becam e th e  p ra c t ic e  fo r  th e  c a r r ie r  to  s tip u la te  
th a t  fo r  loss due  to  v a r io u s  spec ified  con tingen c ies  
o r  p e r ils  he sh o u ld  n o t  be lia b le  : th e  l is t  o f  these 
spe c ific  exce p ted  p e r ils  g re w  as t im e  w e n t on. 
T h a t  p ra c tic e , h o w e v e r, b ro u g h t in to  v ie w  tw o  
separate  aspects o f  th e  sea c a r r ie r ’ s d u ty  w h ic h  i t  
h a d  n o t been m a te r ia l to  co n s id e r w hen  h is  o b lig a 
t io n  to  d e liv e r  w as t re a te d  as ab so lu te . I t  was 
recogn ised  th a t  h is  o v e r r id in g  o b lig a tio n s  m ig h t be 
ana lysed in to  a sp e c ia l d u ty  to  exercise due care 
a n d  s k i l l  in  re la t io n  t o  th e  ca rr ia g e  o f  th e  goods 
a n d  a spec ia l d u ty  to  fu rn is h  a s h ip  t h a t  was f i t  
fo r  th e  a d v e n tu re  a t  i ts  in c e p tio n . These have 
been described  as fu n d a m e n ta l u n d e rta k in g s , o r 
im p lie d  o b lig a tio n s . I f  th e n  goods w ere  lo s t (say) 
b y  p e r ils  o f  th e  seas, th e re  c o u ld  s t i l l  re m a in  th e  
e n q u iry  w h e th e r o r  n  o t  th e  loss was a lso due to

negligence o r  unseaw orth iness. I f  i t  w as, th e  bare 
e xc e p tio n  d id  n o t a v a il th e  c a r r ie r .

I n  th e  concise w o rd s  o f  W ille s , J . ( in  N ota ra  and  
another v .  H enderson and  others, 3 M a r. Law ’ la s .  
(o .s.) 4 1 9 ; 26 L .  T . R e p . 442, a t  p . 445 ; L .  R e p . 
7  Q . B . 225, a t  p . 235), “  th e  e xc e p tio n  in  the  
b i l l  o f  la d in g  o n ly  e xe m p ts  th e  sh ip o w n e r fro m  
th e  ab so lu te  l ia b i l i t y  o f  a com m on  c a r r ie r ,  and 
n o t f ro m  th e  consequences o f  th e  w a n t o f  reason
ab le  s k i l l ,  d ilig e n ce , a n d  c a re .”  W ille s , J . is th e re  
re fe r r in g  to  w h a t m a y  be ca lle d  th e  specific  excep ted  
p e rils . T h e  p o s it io n  is th u s  sum m ed u p  b y  L o rd  
S u m n e r in  F .  O. B ra d le y  and  Sons L im ite d  v .  Federal 
Steam  N a v ig a tio n  C om pany L im ite d  (17 A sp . M a r. 
L a w  Cas. 2 6 5 ; 137 L .  T . R e p . 266, a t  p . 2 6 7 ; 
“ T h e  b i l l  o f  la d in g  described  th e  goods as 
‘ sh ipp ed  in  a p p a re n t good o rd e r and  c o n d it io n  
. . .  i t  was co m m o n  g ro u n d  th a t  th e  sh ip  had  to  
d e liv e r  w h a t she re ce ived , as she re ce ived  i t ,  
unless re lie ve d  b y  exce p ted  p e r ils . A c c o rd in g ly , in  
s t r ic t  la w , o n  p ro o f be ing  g ive n  o f  th e  a c tu a l good 
c o n d it io n  o f  th e  apples on  -sh ip m en t a n d  o f  th e ir  
dam aged c o n d it io n  on a r r iv a l,  th e  b u rd e n  o f  p ro o f 
passed fro m  th e  consignees to  th e  sh ipo w ners  to  
p ro v e  som e exce p te d  p e r i l  w h ic h  re lie v e d  the m  
fro m  l ia b i l i t y ,  and  fu r th e r ,  as a c o n d it io n  o f  be ing  
a llo w e d  th e  b e n e fit o f  th a t  e x c e p tio n , to  p rove  
seaw orth iness a t  H o b a r t ,  th e  p o r t  o f  s h ip m e n t, and 
to  n e g a tive  negligence o r  m is c o n d u c t o f  th e  m aste r, 
o ffice rs  a n d  c re w  w ith  re g a rd  to  th e  app les d u r in g  
th e  voyage  a n d  th e  d ischa rge  in  th is  c o u n try . ”

B u t  neg ligence and  unseaw orth iness o f  th e  
c a r ry in g  vessel m ig h t g e n e ra lly , b y  B r i t is h  la " ',  
be exce p te d  b y  exp ress w o rd s  ; in  such a case, 
th o u g h  th e  e x c e p tio n  o f  p e r ils  o f  th e  sea ( to  take  
an  in s ta n ce ) m ig h t n o t p e r se f o r  th e  reasons sta ted 
on  th e  fa c ts , a v a il th e  c a r r ie r ,  y e t  he co u ld  re ly  
on  th e  e xce p tio n  o f  neg ligence o r  o f  unseaw orth iness 
as th e  case m ig h t be. w hen  negligence o r  unsea
w o rth in e ss  ha d  caused o r  c o n tr ib u te d  to  th e  loss. 
One im p o r ta n t  o b je c t o f  th e  A c ts  u n d e r considera
t io n  was to  l im i t  th e  use o f  these genera l exce p tive  
clauses.

T h e  C anad ian  A c t  can  no w  be cons ide red , so 
fa r  as m a te r ia l,  in  th e  l ig h t  o f  these s im p le  rules, 
s im p le  in  them se lves , th o u g h  in  a p p lic a t io n  in v o lv 
in g  m a n y  d if f ic u lt  re fin e m e n ts . Sect. 4 consists o 
p ro h ib it io n s  ; th e  section  recognises an d  e n fo rc e  
th e  fu n d a m e n ta l o b lig a tio n s  w h ic h  have ju s t  bee11 
e x p la in e d , an d  th e n  goes on  to  e n a c t th a t  a n y  c lause , 
co ve n a n t o r  ag reem en t w h ic h  weakens o r  re lieve 
a g a in s t th e m  is  i lle g a l a n d  v o id  unless i t  is 1 
accordance w ith  th e  o th e r  p ro v is io n s  o f  th e  A c t.

I t  is , fo r  th e  p re se n t purposes, in  sects. 6 and 
th a t  these p ro v is io n s  a re  to  be fo u n d .

Sect. 6 deals w i th  th e  q u e s tio n  o f  n e g lig e n c e  an 
la te n t d e fe c t : i t  is l im ite d  so fa r  as c0;w:t:r ^ 
negligence to  “ fa u lts  o r  e rro rs  in  n a v ig a tio n  
m a nage m en t o f  th e  s h ip  ”  : th e  m e a n in g  o f  i;!C0f  
w o rd s  (o r  o f  ana logous w o rd s ) in  th e  Carriage 
Goods b y  Sea A c t ,  1924, w as discussed in  o' 9 ■ 
M il la r d  L im ite d  v .  C ana d ian  Government M e n 'll'1 
M a r in e  L im ite d  (17 A sp . M a r L a w  C as. 5 4 9 ;
L .  T . R e p . 202 ; (1929) A . C. 223), w here  JULI 
w ere  he ld - n o t to  be w id e  en ough to  on 
m a tte rs  in v o lv in g  s im p ly  a fa ilu re  to  ta ke  < • 
o f  th e  ca rg o . W h a t is im p o r ta n t to  note 
sect. 6 is  t h a t  th e  p ro te c tio n  is c o n d it io n a l on ^  
o w n e r h a v in g  exe rc ised  due  d ilige nce  to  m ake ^  
s h ip  se a w o rth y . A t  com m on  la w , s e a w o rth in e s s ^  
th e  sh ip  in  a c o n tra c t  fo r  sea c a rr ia g e  has, i f  ne ^  
s a ry , to  be show n to  have e x is te d  a t  th e  e s 
m e ncem e n t o f  th e  voya ge , b u t  un seaw ortm  ^  
in v o lv e s  no  l ia b i l i t y  on th e  s h ip o w n e r unless n  ^  
caused th e  dam age c o m p la in e d  o f  (K is h
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another v. T a y lo r , Sons, a n d  Co. (12  Asp. Mar. 
Law Cas. 217; 106 L . T. Rep. 900; (1912) A. C. 
604) ; but the obligation to provide a seaworthy 
ship is absolute, and is not lim ited to  due 
diligence to  make i t  so. The m atter which sect. 6 
deals w ith  as the condition on which its  privileges 
may be relied on is not seaworthiness, but due 
diligence to  make the ship seaworthy : if ,  however, 
th a t condition is not fu lfilled , the shipowner cannot, 
under sect. 6 , excuse himself from  lia b ility  for loss 
due to  negligence in  the respects specified in the 
section. W hat is meant in the B ritish  Sea Carriage 
o f Goods A c t by due diligence to  make the ship 
seaworthy was discussed in W . A n g lis s  a n d  Co. 
(A u s tra lia ) P ro p r ie ta ry  L im ite d  v. P . a n d  O . S team  
N a v ig a tio n  C o m p a n y  (17 Asp. M. C. 311 ■ 137 L  T 
Hep. 727; (1927) 2 K . B. 456) ; i t  is not lim ited 
to personal diligence on the part o f the owner. The 
A ct does not in terms say th a t there shall not be 
im plied in any contract o f sea carriage the absolute 
undertaking to  provide a seaworthy ship, bu t i t  
would, fo r practical purposes, seem to  effect the 
same result, subject to  the condition by the last 
words o f the section “  or from  la tent defect.”  The 
view th a t the whole section is subject to  the con
d ition  o f due diligence to make the vessel f i t  is 
supported by M c P a d d e n  B rothers  v. B lu e  S ta r  L in e  
L im ite d  (10 Asp. Mar. Law Cas. 55 ; 93 L  T  Rep 
32 ; (1905) 1 K . B. 697), and by the case in the 
supreme Court o f the United States, the C a rib  
P rin c e  (170 U. S. Rep. 665), which dealt w ith  
analogous provisions in the H arte r Act.

H  follows tha t on th is construction o f the section 
the findings o f fact o f Bond, J. would en title  the 
appellants to  succeed, as, indeed, the judge held, 
i t  is true th a t though he finds the ship was sea
w orthy he does not seem expressly to  find th a t the 
owners had. exercised due diligence to  make her so, 
which is the essential finding under the section, and 
theoretically m ight be a different m atter ; bu t no 
doubt tha t finding was implied. The fau lt or neglect 
he finds to  have caused the loss was a fau lt in 
navigation.

B u t apart from  the case o f la tent defect, sect. 6 
has said nothing about unseaworthiness causing the 
mss, nor does i t  cover any case o f negligence not 
tailing w ith in  its precise and lim ited  terms. I t  is, 
then, to  sect. 7 th a t resort must be had in order to 
determine the legal effect o f the findings o f fact of 
the courts below, th a t is, tha t the cargo was lost 
owing to  the ship being unseaworthy. Even i f  the 
court do not find whether or not due diligence was 
exercised to  make her seaworthy, th a t finding is 
clearly im plied : the bad stowage, on its face, must 
have involved the fau lt or neglect o f the owners or 
°1 the ir responsible servants or agents. There is no 
question o f la tent defect.

The words o f sect. 7 which are material to  this 
case are : “  The ship, the owner, charterer, agent 

r master, shall not be held liable fo r loss arising 
r°m  fire, dangers o f the sea or other navigable 
aters, acts o f God or public enemies . . .  or 

° r  loss arising w ithou t the ir actual fau lt or p r iv ity  
5 w ithou t the fau lt or neglect o f the ir agents, 

th rv.ants or employees ”  : Their Lordships disregard 
e. mtervening words which deal w ith  matters such 

th 1 i eren '̂ v *ce °1 the goods or delays or deviation, 
e last-named exception being somewhat d ifficu lt 

t0  construe.
nnm lf ^ rst " or.^s the section contain a lim ited 
bv t», 1 sPec‘hc perils which are thus sanctioned 
tio U' A ct ’ A t  is, however, clear tha t these excep- 
resnS n° l  P er se protect the shipowner in 
Wnitm 0l a loss caused by negligence or by unsea- 
n . "Unless, and up to  this po in t the shipowner w ill 

e relieved from  liab ility , unless the negligence

is excused by sect. 6 or the unseaworthiness is a 
la tent defect also w ith in  sect. 6 . These exceptions 
do not cover the whole scope o f the general obliga
tions o f the carrier, at common law or as set out in 
sect. 4. Thus, in  the present case, the stranding 
was p la in ly  a peril or danger o f the sea, and in tha t 
sense the loss o f the cargo was due to  a danger o f 
the sea. B u t i t  was also caused by unseaworthiness 
o f such a character th a t i t  could not be described 
as a la tent defect. On the principles already stated, 
the sta tutory exception o f dangers o f the sea does 
not in th is case relieve the shipowner from  lia b ility  : 
i f  he is to  escape lia b ility  he can on ly find protection 
in  the fina l sentence o f sect. 7, which must next be 
construed.

In  form  the sentence is purely negative : “  The 
owners, &c., are not to  be liable fo r loss arising 
w ithou t the actual fau lt or p r iv ity , or w ithout, &c.”  
I t  is clear th a t the second “  or ”  here must be 
read as “  and ”  ; th is was so held in Gosse M i l la r d ’s 
case by the tr ia l judge (17 Asp. Mar. Law Cas. a t 
P- 3867, 138 L . T. Rep. at p. 423 ; (1927) 2
K . B. a t p. 435), a ru ling not questioned in 
the House o f Lords (s u p .). To avoid liab ility , 
the fau lt or neglect must not be th a t o f either the 
shipowner or o f any o f the responsible persons who 
are enumerated. The negative form  is appropriate 
because the words are intended to  exclude what 
would otherwise be a lia b ility  for the loss. I t  may 
be questioned whether the shipowner can invoke 
these general words, unless the case is firs t brought 
w ith in  the specific exceptions set out in  the earlier 
pa rt o f the section, and thereupon issues o f negli
gence or unseaworthiness have fallen to  be dealt 
w ith  ; i t  is not here necessary to decide th is question, 
though the mode in  which the analogous case of 
contractual exceptions has been dealt w ith , seems 
to  suggest th a t the question should be answered 
in  the affirm ative : (see Lord  Macnaghten in 
W ils o n  a n d  Co. v. Ow ners o f  the Cargo o f  the X a n th o , 
57 L . T. Rep. 701, a t p. 705 ; 12 App. Cas. 503, 
a t p. 515). I f  these general words were to  be 
read irrespective o f the particular exceptions which 
precede them in the section i t  is d ifficu lt to see whv 
these particu lar exceptions are stated a t all ; the 
general words would suffice to  cover by themselves 
every case in  which the shipowner could claim 
exemption from  lia b ility  under sect. 7  fo r any loss 
due to  the excepted perils.

W hat, then, is the precise effect o f these words ? 
The phrase “  actual fau lt or p r iv ity  ”  seems to  be 
taken from  sect. 502 o f the Merchant Shipping Act, 
1894, which relates to “  fire.”  I t  has been held under 
th a t section th a t i f  the shipowner proves absence o f 
actual fau lt or p r iv ity , he is exempted from  loss, even 
i f  due to  unseaworthiness (L e n n a rd ’s C a rry in g  
C om pany  L im ite d  v. A s ia t ic  P e tro leum  C om pany  
L im ite d , 1 1 3  L . T. Rep. 195 ; (1915) A . C. 705) ; 
th a t decision was applied in  the construction o f the 
same words in  sect. 7 by th is beard in  C orpora tion  
o f the R o y a l Exchange A ssurance (o f  Juondon) a n d  
another v. K in g s le y  N a v ig a tio n  C o m p a n y  L im ite d  
(s u p .), where the loss was by fire ; as the fire was 
the result o f unseaworthiness, the shipowners, not 
haying established absence of actual fau lt or 
p r iv ity , were held to  be liable. The meaning o f the 
words was thus explained by Ham ilton, L .J . (as he 
then was) in  L e n n a rd ’s case (109 L . T. Rep. 433, 
a t p. 437 ; (1914) 1 K . B. 419, a t p. 436) : “  Actua l 
fau lt negatives tha t lia b ility , which arises solely 
under the rule o f respondeat superior.”  B u t as a 
m atter o f grammar the word “  the ir ”  in  sect. 7 
relates back to  the enumeration o f persons at the 
beginning o f the section and thus includes the 
actual fau lt or p r iv ity  o f the owner, charterer, 
agent or master, which is a much wider category
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than th a t under sect. 502 o f the Merchant Shipping 
A c t ; th is  may raise a question in  the case o f a loss 
by fire whether sect. 7 does not in  th is respect, and 
also by its  reference next following to  agents, 
servants and employees, pu t a heavier burden on 
the shipowner than sect. 502 o f the Merchant 
Shipping Act, so as to  be p ro  tanto  inconsistent 
w ith  th a t section. No such question, however, 
arises in  th is case. The general exception a t the 
end o f sect. 7 is obviously not lim ited to  unsea
worthiness, bu t goes to  a ll cases apart from  those 
covered in  sect. 6 , in  which due care on the part 
o f the enumerated persons is m aterial to  the due 
performance o f the contract.

Now the general words go beyond the category 
o f owner, &c., and deal w ith  44 the fau lt or neglect 
o f the ir agents, servants or employees.”  B u t as 
regards unseaworthiness since the words “  actual 
fau lt or p r iv ity  ”  on the authorities quoted are to  
be construed as applying even to  unseaworthiness 
i t  seems th a t the words which follow must also 
receive the same effect, w ith  the result th a t if, 
bu t on ly if, the shipowner is able to  exclude the 
actual fau lt or p r iv ity  or the fau lt or neglect o f the 
various persons enumerated, he w ill be able to  
relieve himself from  lia b ility  for loss due, among 
other things, even to  unseaworthiness, though the 
extent o f th a t relief may be lim ited to  cases where 
the loss is caused also by some one o f the excepted 
perils specified in  the earlier part o f the section. 
The operative obligation to  provide a seaworthy 
ship is thus under the A c t reduced, even when 
unseaworthiness causes the loss, to  an obligation 
which may be compendiously described as an 
obligation to  use due diligence to  make the ship 
seaworthy.

In  the present case i t  is clear th a t the ship was, 
according to  the findings o f the courts below, not 
merely unseaworthy bu t unseaworthy in  such a 
way as necessarily to  involve some fau lt or failure 
w ith in  the fina l words o f sect. 7. Such a finding, 
i f  not express, is obviously to  be implied. Hence 
the appellants cannot ava il themselves o f the 
exception o f dangers o f the sea, though these 
dangers caused the loss, because they cannot show 
in  respect o f the unseaworthiness which was also 
a cause o f the loss, and indeed the real cause o f the 
loss, th a t i t  existed under conditions en titlin g  them 
to  the benefit o f the general words o f exception at 
the end o f the section.

The appeal in  the ir Lordships’ judgment should 
be dismissed w ith  costs.

They w ill hum bly so advise H is Majesty.

A p p e a l dism issed.

Solicitors fo r the appellants, W . A .  C ru m p  and 
Son.

Solicitors for the respondents, M id d le to n , L e w is , 
and C larke .

[ P r i v . C o .

July 2, 3, 5 and 26, 1934.

(P re s e n t: Lo rds  Sa n k e y , L.C ., At k in , T omlin , 
Macm illan  and W right.)

In  the m a tte r o f P iracy  ju re  g en tiu m , (a )

r e f e r e n c e  u n d e r  t h e  j u d i c i a l  c o m m i t t e e  
a c t , 1833.

International law— Piracy ju re  gen tium —Ques
tion referred to Judicial Committee—Whether 
actual robbery necessary to support a conviction 
of piracy—Whether frustrated attempt not 
equally piracy.

Actual robbery is not an essential element in the 
crime of piracy ju re  gen tium . A frustrated 
attempt to commit a piratical robbery is equally 
piracy ju re  gen tium .

Certain Chinese nationals who had attacked a 
cargo ju nk  on the high seas were brought as prisoners 
to  Hong Kong and indicted for the crime o f piracy. 
The ju ry  found them gu ilty  subject to  the following 
question o f law : “  Whether an accused person
may be convicted o f piracy in circumstances where 
no robbery has occurred,”  which was referred to 
the F u ll Court o f Hong Kong. That court having 
answered the question in  the negative the accused 
were acquitted. Following on th a t decision, which 
was final, the following question was referred to the 
Judicia l Committee : “  Whether actual robbery is an 
essential element o f the crime o f piracy ju r e  gentium . 
or whether a frustrated attem pt to  commit R 
pira tica l robbery is not equally piracy ju r e  gentium  ■

Sir Thom as In s k ip ,  K.C. (A.-G.) and W ilf r id  
L e w is  contended tha t an attem pt to  rob on the 
high seas constituted piracy ju r e  g en tium .

Sir L es lie  Scott, K.C. and K e n e lm  P reedy, tor 
the Secretary o f State fo r the Colonies, contended 
th a t in order to  constitute piracy ju r e  gen tium  there 
must be actual robbery on the high seas.

The opinion o f the ir Lordships was delivered by

Lord Sankey, L.C.— On the 4th Jan., 1931, 011 
the high seas, a number o f armed Chinese nationals 
were cruising in two Chinese junks. They pursued 
and attacked a cargo ju n k  which was also a Chinese 
vessel. The master o f the cargo ju n k  attempted 
to  escape, and a chase ensued during which the 
pursuers came w ith in  200 yards o f the cargo junk- 
The chase continued for over ha lf an hour, during 
which shots were fired by the attacking party, and 
while i t  was s till proceeding, the steamship H an g  
S a n g  approached and subsequently also the steam
ship S h u i  C how . The officers in command o f these 
merchant vessels intervened and through their 
agency, the pursuers were eventually taken 
charge by the Commander o f H.M .S. Som m e , 
which had arrived in consequence o f a report made 
by wireless. They were brought as prisoners to 
Hong Kong and indicted for the crime o f pira< > • 
The ju ry  found them gu ilty  subject to the following 
question of law :— “  Whether an accused pen*0” 
may be convicted of piracy in circumstances whc.'c 
no robbery has occurred.”  The F u ll Court of H»11,  
Kong on further consideration came to  the coi^ 
elusion th a t robbery was necessary to support ■ 
conviction of piracy and in the result the accuse« 
were acquitted.

(a) Reported by E d w ar d  J . M . Ch a il in , Esq., Barrister-«*1 
Law .
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The decision o f the Hong Kong court was final 
and the present proceedings are in  no sense an 
appeal from  tha t court, whose judgm ent stands.

Upon the 10th  Nov., 1933, H is Majesty in 
Council made the following order :— “  The question 
whether actual robbery is an essential element of 
the crime o f piracy ju r e  gen tiu m  or whether a 
frustrated attem pt to  commit a p iratica l robbery 
is not equally piracy ju r e  gen tiu m  is referred to  the 
Judicia l Committee for the ir hearing and con
sideration.”

I t  is to  this question tha t the ir Lordships have 
applied themselves, and they th in k  i t  w ill be 
convenient to  give the ir answer a t once and then 
to  make some further observations upon the matter.

The answer is as follows :
“  Actual robbery is not an essential element in 

the crime o f piracy ju r e  g en tium . A  frustrated 
attem pt to  com m it a p ira tica l robbery is equally 
piracy ju r e  g e n tiu m .”

In  considering such a question, the Board is 
perm itted to  consult and act upon a wider range o f 
au thority  than tha t which i t  examines when the 
question fo r determination is one o f municipal 
law only. The sources from  which international 
law is derived include treaties between various 
States, State papers, municipal Acts o f Parliament 
and the decisions o f municipal courts, and last, 
but not least, opinions o f jurisconsults or textbook 
writers. I t  is a process o f inductive reasoning. 
I t  must be remembered tha t in  the s tric t sense 
international law s till has no legislature, no execu
tive and no jud ic iary, though in a certain sense 
there is now an international jud ic ia ry  in  the 
Hague Tribunal and attempts are being made by 
the League o f Nations to  draw up codes o f in te r
national law. Speaking generally, in  embarking 
upon international law, the ir Lordships are to  a 
great extent in the realm o f opinion and in estimating 
the value o f opinion i t  is permissible not only to 
seek a consensus o f views, but to select w hat appear 
to be the better views upon the question.

W ith  regard to  crimes as defined by international 
law, th a t law has no means o f try in g  or punishing 
them. The recognition o f them as constituting 
crimes and the tr ia l and punishment o f the criminals 
are le ft to  the municipal law o f each country. B u t 
whereas according to  international law the crim inal 
jurisdiction o f municipal law is ord inarily  restricted 
to crimes committed on its terra firm a or te rrito ria l 
Waters or its own ships, and to  crimes by its own 
nationals wherever committed, i t  is also recognised 
as extending to  piracy committed on the high seas 
uy any national on any ship, because a person gu ilty  
° f  such piracy has placed himself beyond the 
Protection o f any State. He is no longer a national, 
nut hostis h u m a n i generis  and as such he is justiciable 
uy any State anywhere. Grotius (1583-1645), De 
Jure Belli et Pacis, vol. 2 , cap 20 , s. 40.

Their Lordships have been referred to  a very 
large number of Acts o f Parliament, decided eases 
and opinions o f jurisconsults or textbook writers, 
s°me o f which lend colour to  the contention tha t 
robbery is a necessary ingredient o f piracy, others 
to the opposite contention. Their Lordships do not 
Propose to comment on all o f them, but i t  w ill be 
convenient to  begin the present discussion by re
ferring to  the A c t o f Henry V I I I . ,  c. 15, in the 
year 1536, which was entitled “  An A c t for the 
Punishment o f pirates and robbers o f the sea.”  
Before th a t Act, the ju risdiction over pirates was 
exercised by the H igh Court o f A dm ira lty  in England 
and tha t court administered the c iv il law. The 
civilians however, had found themselves handi
capped by some o f the ir canons o f procedure, as 
f° r  example, tha t a man could not be found gu ilty  

V o l . X V I I I . ,  N .S.

unless he either confessed or was proved gu ilty  by 
two witnesses. The A c t recites the deficiency o f 
the A dm ira lty  jurisdiction in  the tr ia l o f offence» 
according to the c iv il law and after referring t  O' 
“  all treasons, • felonies, robberies, murders and 
confederacies hereafter to  be committed in or upon 
the sea, etc.”  ( it  is not necessary to  set out the 
whole o f it), proceeds to  enact tha t a ll offences 
committed a t sea, etc., shall be tried  according 
to  the common law under the K ing ’s Commission 
to  be directed to the A dm ira lty  and others w ith in  
the realm.

Many o f the doubts and difficulties inherent in 
considering subsequent definitions o f piracy are 
probably due to a misapprehension o f tha t Act. 
I t  has been thought, for example, tha t nothing 
could be piracy unless i t  amounted to  a felonv as 
distinguished from  a misdemeanour, and tha t, as an 
attem pt to  commit a crime was only a misdemeanour 
at common law, an attem pt to commit piracy could 
not constitute the crime o f piracy because piracy 
is a felony as distinguished from  a misdemeanour. 
This mistaken idea proceeds upon a misapprehension 
o f the Act. In  Coke’s (1552-1634) Institutes, 
Part I I I ,  edit. 1809, after a discussion on felonies, 
robberies, murders and confederacies committed in 
or upon the sea, i t  is stated (p. 112) th a t the statute 
did not alter the offence o f piracy or make the 
offence felony, but “  leaveth the offence as i t  was 
before this Act, namely, felony on ly by the c iv il 
law, bu t giveth a mean o f tr ia ll by the common law 
and in flic teth such pains o f death as i f  they had 
been attainted o f any felony done upon the land. 
B u t yet the offence is not altered, for in the ind ic t
ment upon this statute the offence must be alleged 
upon the sea ; so as this act in flic te th  punishment 
for tha t which is a felony by the c iv il law and no 
felony whereof the common law taketh knowledge.”

The conception o f piracy according to  the c iv il 
law is expounded by M olloy (1646-1690), De Jure 
M aritim o et Navali, or A  Treatise o f affairs M aritim e 
and o f Commerce.

That book was first published in 1676 and the 
n in th  edition in 1769. Chapter 4 is headed “  O f 
P iracy.”  The author defines a pirate as “ a sea 
th ie f or hostis h u m a n i generis  who to  enrich himself 
either by surprise or open face sets upon merchants 
or other traders by sea.”  He clearly does not regard 
piracy as necessarily involv ing successful robbery 
or as being inconsistent w ith  an unsuccessful 
attem pt. Thus in par. 13 he says : ”  So likewise 
i f  a ship shall be assaulted by pirates and in the 
attem pt the pirates shall be overcome i f  the captors 
bring them to  the next po rt and the judge openly 
rejects the tr ia l, or the captain cannot w a it for the 
judge w ithou t certain peril and loss, justice may be 
done on them by the law o f nature, and the same 
may be there executed by the captors.”  Again, 
in  par. 14 he puts the case where “  a pirate at sea 
assaults a ship but by force is prevented from  enter
ing her ”  and goes on to  distinguish the rule as to 
accessories at the common law and by the law marine. 
A  somewhat sim ilar definition o f a pirate is given 
by the almost contemporary Ita lian  ju ris t, Casaregis, 
who wrote in 1670, and says : “  Proprie p irata ille 
dicetur qui sine patentibus alicujus principis 
expropria tan tum  et privata auctoritate per mare 
discurrit depredante causa.”  B u t in certain tria ls 
for piracy held in England under the A ct o f Hen. 8 , 
a narrower definition o f piracy seems to have been 
adopted.

Thus in 1696 the tr ia l o f Joseph Dawson took 
place. I t  is reported in State Trials, Vol. X I I I . ,  
Col. 451. The prisoners were indicted for “  feloni
ously and p ira tica lly  taking and carrying away 
from  persons unknown a certain ship called the

Y Y Y
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G u nsw ay  . . . upon the high seas ten leagues
from  the Cape St. John near Surat in the East 
Indies.”  The court was comprised o f Sir Charles 
Hedges, then judge In the H igh Court o f A dm ira lty  
Lord  Chief Justice H o lt, Lo rd  Chief Justice Treby, 
Lord Chief Baron Ward, and a number o f other 
judges. Sir Charles Hedges gave the charge to  the 
Grand Jury. In  i t  he said “  now piracy is only a 
sea-term for robbery, piracy being a robbery com
m itted  w ith in  the jurisd iction o f the A dm ira lty . 
I f  any man be assaulted w ith in  th a t ju risdiction 
and his ship or goods vio len tly  taken away w ithou t 
legal au thority, th is  is robbery and piracy.”  
D aw so n ’s case was described as the sheet anchor for 
those who contend tha t robbery is an ingredient of 
piracy. I t  must be remembered, however, tha t 
every case must be read secundum  subjectam  
m a te ria m , and must be held to  refer to  the facts 
under dispute.

In  D aw so n 's  case the prisoners had undoubtedly 
committed robbery in the ir p iratica l expeditions, 
The only function o f the Chief Judge was to  charge
the grand ju ry , and in fact to  say to  them : “ Gentle
men, i f  you find the prisoners have done these 
things then you ought to  return a true b ill against 
them.”  The same criticism  applies to  certain 
charges given to  grand juries by Sir Leoline Jenkins 
(1623-1685), Judge o f the A dm ira lty  Court (1685). 
See the L ife  o f Leoline Jenkins, Vol. 1, p. 94. I t  
cannot be suggested th a t these learned judges were 
purporting to  give an exhaustive definition of 
piracy, and a moment’s reflection w ill show th a t a 
definition o f piracy as sea robbery is both too narrow 
and too wide. Take one example only. Assume a 
modern liner w ith  its  crew and passengers, say of 
several thousand aboard, under its national flag, 
and suppose one passenger robbed another. I t  
would be impossible to  contend tha t such a robbery 
on the high seas was piracy and tha t the passenger 
in  question had committed an act o f piracy when he 
robbed his fellow passenger, and was therefore 
liable to  the penalty o f death. “  That is too wide 
a definition which would embrace all acts o f plunder 
and violence in degree sufficient to  constitute piracy 
sim ply because done on the high seas. As every 
crime can be committed at sea, piracy m ight thus 
be extended to  the whole crim inal code. I f  an act 
o f robbery or murder were committed upon one of 
the passengers or crew by another in  a vessel at sea, 
the vessel being a t the tim e and continuing under 
law fu l au thority  and the offender were secured and 
confined by the master o f the vessel to  be taken 
home for tr ia l, th is state o f things would not 
authorise seizure and tr ia l by any nation th a t 
chose to  interfere or w ith in  whose lim its  the offender 
m ight afterwards be found.”  (Dana’s Wheaton 
193, note 83, quoted in  Moore’s Digest o f In te r
national Law (Washington 1906), article Piracy, 
p. 953.) . ,

B u t over and above th a t we are not now m the 
year 1896, we are now in the year 1934. In te r
national law was not crystallised in  the seventeenth 
century, b u t is a liv ing  and expanding code.

In  his treatise on international law, the English 
textbook w rite r H a ll (1835-94) says a t p. 25 o f his 
preface to  the th ird  edition (1889), “  looking back 
over the last couple o f centuries we see international 
law a t the close o f each f if ty  years in a more solid 
position than th a t which i t  occupied at the be
ginning o f the period. Progressively i t  has taken 
firm er hold, i t  has extended its sphere o f operation, 
i t  has ceased to  trouble itself about tr iv ia l form al
ities, i t  has more and more dared to grapple in 
detail w ith  the fundamental facts in  the relations 
o f States. The area w ith in  which i t  reigns beyond 
dispute has in  th a t tim e been in fin ite ly  enlarged

and i t  has been gradually enlarged w ith in  the 
memory o f liv ing  man.”

Again another example may be given. A  body 
o f international law is growing up w ith  regard t-> 
aerial warfare and aerial transport, o f which Sir 
Charles Hedges in  1696 could have had no possible 
idea.

A  definition o f piracy which appears to  lim it the 
term  to  robbery on the high seas, was pu t forward 
by th a t eminent au thority  Hale (1609-76), in  his 
Pleas o f the Crown, E d it. 1737, cap. 27, p. 305, 
where he states, “ i t  is out o f the question tha t 
piracy by  the statute is robbery.”  I t  is not sur
prising tha t subsequent definitions proceed on 
these lines.

Hawkins (1673-1746) Pleas o f the Crown (1716), 
7 th  edit., 1795, Vol. 1, defines a pirate rather 
differently, a t p. 267, “  a pirate is one who to  enrich 
himself either by surprise or open force sets upon 
merchants or others trading by the sea to spoil 
them  o f the ir goods or treasure.”  This does not 
necessarily im port robbing.

Blackstone (1726-80) 20th edit., book IV ., p. 76, 
states, “  the offence o f piracy by common law 
consists in  com m itting those acts o f robbery and 
depredation upon the high seas which, i f  com
m itted  upon land, would have amounted to  felony 
there.”

East’s Pleas o f the Crown (1803), Vol. 2, p. 796, 
defines the offence o f piracy by  common law as 
“  the commission o f those acts o f robbery and 
depredation upon the high seas which, i f  com
m itted  on land, would have amounted to  felony 
there.”  This definition would exclude an attempt 
a t piracy, because an attem pt to  commit a crime 
is, w ith  certain exceptions, not a felony but a 
misdemeanour.

Their Lordships were also referred to  Scottish 
textbook writers, including Hume (1757- 1838) 
Scottish Crim inal Law (1797) and Alison (1792' 
1867), Scottish Crim inal Law (1832), where similar 
definitions are to  be found. I t  is sufficient to  say 
w ith  regard to  these English and Scottish writers 
th a t as was to  be expected they followed in  some 
cases almost verbatim  the early concept, and the 
criticism  upon them  is : (1) tha t i t  is obvious tha 
the ir definitions were not exhaustive ; (2 ) tha t i 
is equally obvious th a t there appears to  be from 
tim e to  tim e a widening o f the definition so as to 
include facts previously not foreseen ; (3) th®
they may have overlooked the explanation of the 
statute o f Henry V I I I .  as given by Coke ano 
quoted above, and have thought o f piracy as felony 
according to  common law whereas i t  was felony 
by c iv il law.

In  Archbold’s Crim inal Pleading (28th edit-, 
1931) w ill be found a fu ll conspectus o f the vanou 
statutes on piracy which have been from  tim e t 
tim e passed in this country defining the offence > 
various ways and creating new forms o f offence 
coming w ith in  the general term  piracy, These, 
however, are im m aterial for the purpose of f n . 
case because i t  must always be remembered tha 
the m atter under present discussion is not what 
piracy under any m unicipal A c t o f any particul 
country, bu t what is piracy ju r e  g e n tiu m . When 
is sought to  be contended, as i t  was in this ca- j 
th a t armed men sailing the seas on board a veSS|(| 
w ithou t any commission from  any State, con 
attack and k il l everybody on board another yes- 
sailing under a national flag w ithou t com m it'1^  
the crime o f piracy unless they stole, say, ' 
article worth sixpence, the ir Lordships are aim ^ 
tempted to  say th a t a lit t le  common sense 
valuable qua lity  in the in terpretation o f m* 
national law. This appears to be recognised
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the Digest o f Criminal Law, by the distinguished 
w riter, Sir James Fitzjames Stephen (1829-94), 
7th edit., 1926, a t p. 102. A t  the end o f the 
article on piracy i t  is stated th a t “ i t  is doubtful 
whether persons cruising in armed vessels w ith  
in tent to  commit piracy are pirates or not,”  but 
in a significant footnote, i t  is added th a t “  the 
doubt expressed at the end o f the article is founded 
on the absence o f any expressed au thority  for the 
affirm ative o f the proposition and on the absurdity 
o f the negative.”

M urray’s Oxford D ictionary (1909) defines a 
pirate as “  one who robs and plunders on the sea, 
navigable rivers, &c., or cruises about for tha t 
purpose.”

I t  may now be convenient to  tu rn  to  American 
authorities, and firs t o f all K en t (1826). In  his 
Comm. I .  183, he calls piracy “  a robbery or a 
forcible depredation on the high seas w ithou t 
law fu l au thority  and done a n im o  fu r a n d i  in  the 
sp irit and in tention o f universal hostility .”

Wheaton w riting  in 1836, Elements Part I I . ,  
e. 2, par. 15, defines piracy as being the offence of 
“  depredating on the seas w ithou t being authorised 
by any foreign State or w ithou t commissions 
from  different sovereigns at war w ith  each other.”  
This enshrines a concept which had prevailed from  
earliest times tha t one o f the main ingredients o f 
piracy is an act preformed by a person sailing the 
high seas w ithou t the au thority  or commission of 
any State. This has been frequently applied in 
cases where insurgents had taken possession o f a 
vessel belonging to  the ir own country and the 
question arose what au thority  they had behind 
them. See the American case of T h e  A m brose L ig h t  
(1885). Another instance is the case o f Th e  
H u á s c a r. In  1877, a revolutionary outbreak 
occurred a t Callao in  Peru and the ironclad H u a s c a r  
which had been seized by the insurgents, pu t to 
sea, stopped B ritish  steamers, took a supply of 
coal from  one o f them  w ithou t payment and forcib ly 
took two Peruvian officials from  on board another 
yhere they were passengers. The B ritish  Adm iral 
ju s tly  considered the H u a s c a r  was a pirate, and 
attacked her. See Pari. Papers, Peru, No. 1,1877.

In  Moore’s Digest o f International Law (1906) 
(w6i s u p .), Vol. 2, p. 953, a pirate is defined as 
‘ one who, w ithou t legal au tho rity  from  any State, 

lakes a ship w ith  intention to  appropriate what 
wlongs to  it .  A  pirate is a sea-brigand, he has no 
tigh t to  any flag and is justiciable by a ll.”

Time fails to  deal w ith  all the references to  the 
Works o f foreign jurists to  which the ir Lordships’ 
attention was directed. I t  w ill be sufficient to 
Select a few examples.

Ortolan (1802-1873), a French ju ris t, and 
professor at the U niversity o f Paris, says, D ip. de 
la Mer, Book I I . ,  c. X L ,  “ Les pirates sont ceux, 
qui courrent les mers de leur propre autorité, pour 
y  commettre des actes de déprédation p illan t à 
tuain armée les navires de toutes les nations.”

B luntschli (1808-81), a Swiss ju ris t and a pro
fessor a t Munich and Heidelberg, published, in 
f888, L e D ro it International Codifié, which, in 
art. 343, lays down : “  Les navires sont considérés 
comme pirates qui sans autorisation d ’une puissance 
oelligerante cherchent à s’emparer des personnes à 
taire du butin (navires et marchandises) ou à 
anéantir dans un bu t crim inel les biens d’au tru i.”

Calvo (1824-1906), an Argentine ju r is t and 
Argentine M inister a t Berlin, par. 1134, defines 
piracy : “  Tout vol ou pillage d’un navire ami, 
toute déprédation, toute acte de violence commise 
? main armée en pleine mer contre la personne ou 
es biens d ’un étranger soit en temps de paix soit 

eu temps de guerre.”

An American case strongly relied upon by those 
who contend th a t robbery is an essential ingredient 
o f piracy, is tha t o f the U n ite d  States v. S m ith  (1820, 
5 Wheaton, Sup. Ct. R. 153). Story, J. delivered 
the opinion o f the court and there states (at p. 161), 
“  whatever may be the diversity o f definitions in 
other respects, a ll writers agree in holding tha t 
robbery or forcible depredation upon the sea 
a n im o  fu r a n d i  is piracy.”  He would be a bold 
lawyer to  dispute the au thority  o f so great a ju ris t, 
but the criticism upon th a t statement is tha t the 
learned judge was considering a case where the 
prisoners charged had possessed themselves of the 
vessel, the Irres is tib le , and had plundered and 
robbed a Spanish vessel. There was no doubt about 
the robbery and though the definition is un
impeachable as far as i t  goes, i t  was applied to 
the facts under consideration and cannot be 
held to  be an exhaustive definition including all 
acts o f piracy. The case, however, is exceptionally 
valuable because from  pages 163-180 o f the report 
i t  tabulates the opinions o f most o f the writers on 
international law up to  th a t tim e. B u t w ith  all 
deference to  so great an authority, the remark 
must be applied to Story, J. in  1820 tha t has already 
been applied to  Sir Charles Hedges in 1696, which 
is th a t in ternational law has not become a 
crystallised code a t any tim e, bu t is a liv ing  and 
expanding branch o f the law.

In  a later American decision, U n ite d  States v. 
Th e  M a le k  A d h e l (2 How, 211) i t  was said at p. 232 : 
“ I f  he w ilfu lly  sinks or destroys an innocent mer
chant ship w ithou t any other object than to  g ra tify  
his lawless appetite fo r mischief, i t  is just as much 
piratica l aggression in  the sense o f the law o f 
nations and o f the A ct o f Congress as i f  he did i t  
solely and exclusively for the sake o f plunder 
lu c r i causa. The law looks at i t  as an act o f hostility  
and being committed by a vessel not commissioned 
and engaged in law fu l warfare, i t  treats i t  as the 
act o f a pirate and o f one who is emphatically 
hostis h u m a n i generis .”

Haying thus referred to the two cases, D aw son's  
case (1696) and U n ite d  States v. S m ith  (1820), 
which are typ ica l o f one side o f the question, the ir 
Lordships w ill briefly refer to  two others from  which 
the opposite conclusion is to  be gathered.
— I t  w ill be observed th a t both of them are more 
recent. The firs t is the decision in the case of 
Th e  Serhassan P ira te s  (2 Robinson’s Reports 354), 
decided in the English H igh Court o f A dm ira lty  by 
tha t distinguished judge, Dr. Lushington (1782- 
1873), in  1845. I t  was on an application by certain 
officers for bounty which, under the statute 6 
Geo. 4, c. 49, was given to  persons who captured 
pirates, and the learned judge said ( it  is not 
necessary to  detail all the facts o f the case for the 
purpose o f the present opinion), “ the question 
which we have to determine is whether or not an 
attack which was made upon the B ritish  pinnace 
and two other boats constituted an act o f piracy 
on the part o f the Prahns so as to bring the persons 
who were upon board w ith in  the legal denomination 
o f pirates.”  He held i t  was an act o f piracy and 
awarded the sta tutory bounty. I t  is true th a t tha t 
was a decision under the special statute under which 
the bounties were claimed, bu t i t  w ill be noted 
th a t there was no robbery in th a t case ; what 
happened was th a t the pirates attacked, but were 
themselves beaten off and captured. A  similar 
comment may be made on the case in 1853 of 
Th e  M a g e lla n  P ira te s  (1 Spink, Eccl. and Adm. 
Reports 81), where Dr. Lushington said : “  I t  has 
never, so far as I  am able to  find, been necessary 
to  inquire whether parties so convicted o f these 
crimes ( i.e ., robbery and murder) had intended to
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rob on the high seas or to  murder on the high seas 
indiscrim inately. ’ ’

F ina lly, there is the American case o f the A m brose  
L ig h t, reported in Scott’s Cases, 1885, 25 Federal 
Reports, p. 408, where i t  was decided by a Federal 
Court th a t an armed ship must have the au thority  
o f a State behind it ,  and i f  i t  has not got such an 
authority, i t  is a pirate even though no act of 
robbery has been committed by it.

I t  is true th a t the vessel in  question was subse
quently released on the ground th a t the Secretary 
o f State had by im plication recognised a state of 
war, bu t the value of the case lies in  the decision 
o f the court.

Their Lordships have dealt w ith  two decisions 
by Dr. Lushington. I t  may here be not inappro
priate to refer to  another great English A dm ira lty  
judge and jurisconsult, Sir Robert Phillimore 
(1810—85). In  his International Law, 3rd edit., 
Vol. 1, 1879, he states: “  P iracy is an assault upon 
vessels navigated on the high seas committed a n im o  
fu r a n d i  whether robbery or forcible depredation be 
effected or not and whether or not i t  be accompanied 
by murder or personal in ju ry .”

Lastly, H a ll, to  whose work on international law 
reference has already been made, states, on p. 314 
o f the 8th edit. 1924, “ the various acts which are 
recognised or alleged to be piratica l may be classed 
as follows : robbery or a ttem pt at robbery o f a 
vessel by force or in tim idation , either by way of 
a ttack from w ithou t or by way o f revolt o f the 
crew and conversion o f the vessel and cargo to  the ir 
own use.”  Possibly the definition o f piracy which 
comes nearest to  accuracy coupled w ith  b rev ity  is 
th a t given by Kenny (1847-1930), Outlines of 
Crim inal Law, at p. 316, where he says : “  Piracy 
is armed violence a t sea which is not a law ful act 
o f war.”  although even this would include a 
shooting affray between two passengers on a liner 
which could not be held to  be piracy.

I t  would, however, correctly include those acts 
which, as far as the ir Lordships know, have always 
been held to  be piracy, tha t is, where the crew or 
passengers o f a vessel on the high seas rise against 
the captain and officers and seek by armed force 
to  seize the ship. H a ll (u b i su p .) pu t such a case 
in  the passage ju s t cited ; -it is clear from  his words 
th a t i t  is not less a case o f piracy because the 
attem pt fails.

Before leaving the authorities, i t  is useful to  refer 
to  a most valuable treatise on the subject o f piracy 
contained in The Research in to International Law 
by the Harvard Law School, published at Cambridge, 
Mass., in  1932. In  i t  nearly all the cases, nearly 
all the statutes, and nearly all the opinions are set 
out on pp. 749 to  1013.

In  1926 the subject o f piracy engaged the atten
tion  o f the League o f Nations, who scheduled i t  as 
one o f a number o f subjects, the regulation o f which 
by international agreement seemed to  be desirable 
and realisable at the present moment. Conse
quently, they appointed a sub-committee o f the ir 
Committee o f Experts for the progressive codifi
cation of international law and requested the 
committee to  prepare a report upon the 
question.

An account o f the proceedings is contained in 
the League o f Nations document, C 196, M 70, 
1927 V. The sub-committee was presided over by 
the Japanese ju r is t Mr. Matsuda, the Japanese 
Ambassador in Rome, and in the ir report at p. 116 
they state : “  According to  in ternational law,
piracy consists in  sailing the seas for private ends 
w ithou t authorisation from  the Government o f any 
State w ith  the object o f com m itting depredations 
upon property or acts o f violence against persons.”

The report was submitted to  a number o f nations, 
and an analysis o f the ir replies w ill be found at 
p. 273 o f the League o f Nations document. A 
number o f States recognised the possib ility and 
desirability o f an international convention on the 
question. The replies o f Spain, p. 154 ; of Greece, 
p. 168 ; and especially o f Roumania, p. 208 ; deal 
at some length w ith  the definition o f piracy. 
Roumania adds, p. 208 : “  Mr. Matsuda maintains 
in his report th a t i t  is not necessary to  premise 
exp lic itly  the existence o f a desire for gain, because 
the desire for gain is contained in  the larger quali
fication 4 for private ends.’ In  our view, the act of 
taking for private ends does not necessarily mean 
th a t the attack is inspired by the desire for gain. 
I t  is quite possible to attack w ithou t authorisation 
from  any State and fo r private ends not w ith  a 
desire for gain but for vengeance or for anarchistic 
or other ends.”

The above definition does not in terms deal w ith 
an armed rising o f the crew or passengers w ith  the 
object o f seizing the ship on the high seas.

However th a t may be, the ir Lordships do not 
themselves propose to hazard a definition o f piracy-

They remember the words o f M. Portalis, one of 
Napoleon’s commissioners, who said : “  We have 
guarded against the dangerous am bition o f wishing 
to  regulate and foresee everything. . . .  A  new 
question springs up. Then how is i t  to  be decided? 
To th is question i t  is replied th a t the office o f the 
law is to  f ix  by enlarged rules the general maxims 
o f righ t and wrong, to  establish firm  principles 
fru it fu l in  consequences and not to  descend to  the 
detail o f a ll questions which m ay arise upon each 
particular top ic.”  (Quoted by Halsbury, L.C., in 
Halsbury’s Laws o f England, Introduction, p- 
ccxi.)

A  careful examination o f the subject shows a 
gradual widening o f the earlier definition o f piracy 
to  bring i t  from  tim e to  tim e more in consonance 
w ith  situations either not thought o f or not in 
existence when the older jurisconsults were express
ing the ir opinions.

A ll th a t the ir Lordships propose to do is t°  
answer the question pu t to  them, and having 
examined a ll the various cases, all the various 
statutes, and all the opinions o f the various juris
consults cited to  them, they have come to the 
conclusion th a t the better view and the prop^r 
answer to give to  the question addressed to  them i* 
tha t stated at the beginning, namely, th a t actual 
robbery is not an essential element in the crime of 
piracy ju r e  g e n tiu m , and th a t a frustrated attempt 
to  commit piratica l robbery is equally piracy j ure 
g entium .

Solicitor : T h e  T re a s u ry  S o lic ito r.
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July 23, 24 ; Dec. 4, 1934.

(Present : Lo rds A t k in , Macm illan  *and  
W right, s it t in g  w ith  N a u tic a l Assessors.)

N ippon Yusen K aisha v . T he  C h ina N avigation  
C om pany L im ite d , (a)

'O N  a p p e a l  f r o m  t h e  s u p r e m e  c o u r t  o f

H O N G  K O N G  (A P P E L L A T E  J U R IS D IC T IO N ) .

Dong Kong—Collision—Fog—Fog signal heard 
forward of beam—Position of other vessel not 
“ ascertained ”—Engines not stopped—Regu
lations for Preventing Collisions at Sea, art. 16. 

By art. 16 of the Regulations for Preventing 
Collisions at Sea : “ A steam vessel hearing, 
apparently forward of her beam, the fog signal 
of a vessel, the position of which is not ascer
tained, shall, so far as the circumstances of the 
case admit, stop her engines, and then navigate 
with caution until danger of collision is over."

The K .,  belonging to the respondents, was entering 
the harbour of Hong Kong in a fog, on the 
northern side of the channel, which was her 
proper side, when she heard a fog signal some 
points on her port bow, from a vessel which 
was invisible in the fog, and which subse
quently proved to be the T ., outward bound, 
owned by the appellants. The K .  assumed 
that the vessel from which the signal came was 
outward bound, and would be keeping to her 
own, the southern side of the channel, so that 
the vessels would pass port to port, and did not 
stop her engines. The T . had in fact crossed 
to the north of the fairway to make her way to 
the anchorage for foreign men-of-war. A 
collision occurred between the two vessels at 
the time when the T . had reached the area 
marked as the anchorage.

Held, (1 ) that the T . was at fault in crossing the 
fairway in fog ; (2) that the position of the T . 
was not “ ascertained ” by the K .  ivithin the 
meaning of art. 16 ; it was inferred, not 
ascertained, and the inference was wrong. 
The K .  was therefore in breach of art. 16 by 
reason of her failure to stop her engines ; and
(3) that in thé circumstances both vessels must 
be held equally to blame.

A ppeal by Nippon Yusen Kaisha from  a judgment 
j  the Supreme Court o f Hong Kong (Appellate 
Jurisdiction) (Sir Peter Grain, P., Sir Joseph Kemp, 
^•■L, and Wood, J. s itting  w ith  two nautical 
Assessors) affirm ing a judgm ent o f Sir Joseph Kemp, 
y  A . ,  assisted by a nautical assessor, th a t the 
appellants’ steamship Toyooka M a r u  was solely 
0 blame fo r a collision which took place between 
ier and the steamship K ia n g s u , belonging to  the 
respondents in Hong Kong Harbour on the 22nd 
March, 1931.

The facts which are summarised in the head-note 
are fu lly  stated in the ir Lordships’ judgment.

Lew is  N o a d , K.C. and R . F .  H a y w a r d  for the 
appellants.

A . T .  M i l le r ,  K.C. and K .  S . C a rp m a e l for the 
^P onden ts .

(a ) Reported by E d w a r d  J . M . Ch a p l in , Esq., Barrister-at- 
Law .

The judgm ent o f the ir Lordships was delivered by

Lord Macmillan.— On the 22nd March, 1931, 
a collision occurred in  the harbour o f Hong Kong 
between the appellants’ steamship Toyooka M a r u  
and the respondents’ steamship K ia n g s u . Each 
vessel blamed the other and cross-actions of 
damages, subsequently consolidated, were institu ted 
by the ir respective owners against each other in 
the Supreme Court o f Hong Kong. The tr ia l judge, 
Sir Joseph Kemp, C.J. found the Toyooka M a r u  
solely to  blame, and his decision was affirmed by 
the F u ll Court on appeal. There were, however, 
considerable divergencies of view among the learned 
judges below (and also apparently among the 
nautical assessors who assisted them) on certain 
aspects o f the case. The learned Chief Justice, who 
sat as a member o f the Appellate Court, altered the 
opinion which he had reached at the tria l, and was 
u ltim ate ly  in favour o f holding both vessels to  blame.

The material facts are not complicated and are 
to  a large extent common ground. I t  appears 
tha t the Toyooka M a r u ,  on the morning o f the day 
in  question, le ft Kowloon W harf outward bound 
shortly after seven o’clock. When she had pro
ceeded some distance, bu t was s till w ith in  the 
harbour waters, her master observed a bank o f fog 
approaching from  the N.E. She was then on the 
starboard or south side o f the channel, being the 
proper side fo r an outgoing vessel. Her master, 
judging i t  unsafe to  proceed in the fog, resolved to 
anchor, and, as the local ordinances forbade vessels 
to anchor in the fairway, he decided to  make 
his way to  the anchorage for foreign men-of-war, 
shown on the chart to the north o f the fairway. 
To reach this he had to  direct his course to  
the N .E. across the fairway, and a t 7.43 a.m. he 
altered his course accordingly. No incoming 
vessel had been seen by him. He gave the usual 
fog signals by sounding prolonged blasts at short 
intervals. A t  7.44 he heard an answering fog signal 
apparently from  a vessel a t some distance on his 
starboard bow, and immediately stopped his 
engines. Several more fog signals were in te r
changed between the vessels, and at 7.48 the master 
o f the Toyooka M a r u ,  which s till had some way on, 
hearing a blast from  the other vessel close on his 
starboard bow, ordered his engines fu ll speed astern. 
A t  7.49 the Toyooka M a r u  fo r the firs t tim e sighted 
the other vessel, which proved to be the K ia n g s u , 
proceeding on a west north-westerly course at a 
distance o f about 600ft. A  collision was then 
inevitable, and at 7.50 the po rt side o f the K ia n g s u  
about amidships struck and buckled over the stem 
o f the Toyooka M a r u .  A t  the tim e o f the collision 
the Toyooka M a r u  had reached the area marked 
as the anchorage for foreign men-of-war, and the 
collision occurred w ith in  the anchorage.

The K ia n g s u  was inward bound. She had 
entered the harbour waters through the Lyemun 
Pass a t 7.35. A t  7.44, as she was proceeding on 
the northern side o f the channel, which was her 
proper side, she heard a fog-signal some points on 
her po rt bow from  a vessel which was invisible 
in  the fog, and which subsequently proved to be 
the Toyooka M a r u .  She assumed th a t the vessel 
from  which the signal came was outward bound 
and would be keeping to  her own, the southern, 
side o f the channel, so th a t the vessels would pass 
port to  port. The K ia n g s u  did not stop her 
engines, but pu t them to  slow, and, after altering 
her course a po in t to starboard, she proceeded on 
her way, sounding fog signals at short intervals. 
The fog signals from  the other vessel were heard 
increasingly near and fine on the K ia n g s u 's  po rt 
bow, and a t 7.49 the vessels, as already stated,
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became visible to  each other for the firs t tim e. The 
K ia n g s u  pu t her engines fu ll steam ahead and first 
ported and then immediately starboarded her helm 
so as to  lessen the im pact o f the then inevitable 
collision. (The helm orders are in  the old form  
throughout.)

The faults a ttribu ted to  the Toyooka M a r u  are 
(1) tha t she adopted a negligent and dangerous 
course in crossing the fairway in fog ; (2) th a t she 
failed, on hearing the K ia n g s u ’s firs t fog signal, 
to  port her helm and resume the proper course 
for outgoing vessels on the south side o f the channel; 
and (3) th a t she failed to  drop her anchors when 
she sighted the K ia n g s u  a t 7.49. The faults 
a ttribu ted to the K ia n g s u  are (1) th a t she acted 
in breach o f art. 16 o f the Regulations for Pre
venting Collisions a t Sea by not stopping her 
engines on hearing the fog signal from  the Toyooka  
M a r u  ; and (2) th a t she proceeded at a dangerously 
high speed through the fog.

The learned Chief Justice a t the tr ia l found tha t 
the Toyooka M a r u  was to  blame for having directed 
her course across the fairway in fog and also in 
not having dropped her anchors on sighting the 
K ia n g s u . He further found th a t the K ia n g s u  in  
not stopping her engines a t latest at 7.47 had 
acted in breach o f reg. 16 and he held (erroneously, 
in  view o f sect. 4, sub-sect. (1), o f the M aritime 
Conventions Act, 1911) tha t the onus o f showing 
th a t th is breach did not contribute to  the collision 
was thereby imposed on her. In  his opinion “  she 
obviously failed to  discharge th a t onus.”  He 
nevertheless held the Toyooka M a r u  solely respon
sible for the collision on the ground th a t she m ainly 
contributed to the accident by crossing the fairway 
in  fog. and th a t by dropping her anchors she could 
have avoided the collision at the last moment, 
whereas the default o f the K ia n g s u  was m inor in 
degree and was due merely to  an error o f judg
ment in  the “  ambiguous position created by the 
Toyooka  M a ru .'”  He absolved the K ia n g s u  from  
the charge o f excessive speed. As already indicated, 
the learned Chief Justice when s itting  in the Fu ll 
Court on appeal modified his original view and 
was in  favour o f holding both vessels to  blame. 
Sir Peter Grain in the F u ll Court was o f opinion 
th a t the Toyooka M a r u  was wholly to  blame on 
account o f her having crossed the fairway in fog 
and also on account o f her not having altered her 
course to  starboard when she heard the K ia n g s u 's  
second blast and knew th a t the K ia n g s u  was an 
incoming ship. He further held tha t the K ia n g s u  
was not in breach o f reg. 16. Wood, J. took the 
same view, while also holding tha t the Toyooka  
M a r u  was not to  blame for not dropping her 
anchors when she firs t saw the K ia n g s u .

The Toyooka M a r u  having been found by con
current judgments in the courts below to  have 
been at fau lt in  crossing the fairway in  fog, the ir 
Lordships accept th is finding, from  which they 
see no reason to  differ, and they therefore find tha t 
the Toyooka M a r u  was to  blame fo r the collision. 
B u t there remains the question whether she was 
solely to  blame or whether the K ia n g s u  was also 
to  blame. This question the ir Lordships now 
proceed to consider.

The critica l po in t for determination is whether 
the K ia n g s u  was or was not in breach o f reg. 16. 
That regulation provides in its  second paragraph 
th a t :

“  A  steam vessel hearing, apparently forward 
o f her beam, the fog signal o f a vessel the 
position o f which is not ascertained, shall, so 
far as the circumstances o f the case adm it, 
stop her engines, and then navigate w ith  caution 
un til danger o f collision is over.”

The K ia n g s u  adm itted ly heard apparently 
forward o f her beam the firs t fog signal of the 
Toyooka M a r u  a t 7.44 and also the subsequent 
fog Signals, and adm ittedly she did not stop her 
engines either a t 7.44 or a t any tim e before the 
collision. Her argument is th a t the regulation 
did not apply, because the fog signals which she 
heard were those o f a vessel the position o f which 
was “  ascertained,”  inasmuch as when she heard 
the firs t fog signal she judged the vessel from 
which i t  emanated to  be an outward bound vessel 
and thus “  ascertained ”  her position to  be on the 
south side o f the channel, the proper side for an 
outgoing vessel. Sir Peter Grain states th a t counsel 
for the appellants adm itted, and th a t i t  was in 
fact adm itted by all, th a t as fa r as the captain 
o f the K ia n g s u  was concerned the Toyooka M a r u  
was an “  ascertained ”  vessel up to  7.47 when 
her signals became nearer and finer on the Kiangsu's 
po rt bow.

Their Lordships doubt the justification of this 
admission, bu t, accepting it ,  they have s till to 
consider whether during the three minutes from 
7.47 to  7.50, when the collision took place, the 
Toyooka M a r u  was a vessel whose position had been 
ascertained by the K ia n g s u . The learned Chief 
Justice a t the tr ia l and when s itting  in  the Full 
Court on appeal was o f opinion th a t from  7.47 
“  a t latest ”  the position o f the To yo oka  M a r u  was 
not ascertained by the K ia n g s u . Sir Peter Grain 
and Wood, J. were both o f opinion tha t the Toyooka  
M a r u 's  position was throughout “  ascertained ”  on 
the ground th a t the K ia n g s u  was entitled to  assume 
th a t she was an outward bound vessel whose 
position was necessarily on the southern side of 
the channel. Their Lordships do not agree w ith 
the view taken by the m a jo rity  o f the F u ll Court. 
The position o f the Toyooka M a m  was not, in  their 
Lordships’ opinion “  ascertained ”  w ith in  the mean
ing o f the regulation. I t  was inferred, not ascer
tained, and as i t  turned out the inference was wrong- 
The data on which an inference is founded may be 
so conclusive as to  raise the inference to  the level 
o f a certainty, bu t in the present case the only data 
were tha t the fog signals were heard on the 
K ia n g s u ’s po rt bow, th a t outward bound vessels 
keep to  the south side o f the channel and tha t it 
was improbable th a t a vessel would be crossing 
the fa irw ay in  a fog. An inference based on these 
data was not in the ir Lordships’ opinion an ascer- 
tainm ent on which i t  was justifiable to  disregard 
the precaution enjoined by reg. 16. In  order that 
the position o f a vessel m ay be ascertained by 
another vessel w ith in  the meaning o f the regulation 
she must be known by th a t other vessel to  be m 
such a position tha t both vessels can safely proceed 
w ithou t risk o f collision : (see, e.g ., per Sir Gored 
Barnes, P., in  T h e  A ra s , 10 Asp. Mar. Law Cas- 
a t p. 360; 96 L . T. Rep. 95, a t p. 98 ’
(1907) P. 28, a t p. 34). The K ia n g s u  did not kn°'v 
the position o f the Toyooka M a r u  in  th is sense ; sbe 
inferred i t  and took the chance o f her inference 
being right.

Then i t  was pointed out tha t the regulation >s 
fu rther qualified by the words “  so fa r as the cir
cumstances o f the case adm it ”  and i t  was sug
gested th a t the K ia n g s u , inward bound w ith  tn 
tide  behind her, could not safely have stopped be 
engines in the fa irw ay and lost steerage 
Their Lordships are satisfied th a t the K ia n g sû  
entire ly failed to  establish th a t the circumstance' 
did not adm it o f her stopping her engines.

The result is th a t the ir Lordships are o f 0P'nlp„ 
th a t the K ia n g s u  was in breach o f reg. 16 by reas 
o f her failure to  stop her engines, i f  not when s 
firs t heard the Toyooka M a r u 's  fog signal a t 7.
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at any rate from  and after 7.47 when she heard the 
Toyooka M n r u 's  fu rther fog signals. This is also 
the view o f the nautical assessors who assisted 
the ir Lordships a t the hearing, and who advised 
th a t the K ia n g s u  ought to  have stopped her 
engines when she heard the firs t fog signal o f the 
Toyooka M a r u  a t 7.44.

In  view o f th is grave breach o f the regulation on 
the pa rt o f the K ia n g s u  she cannot be absolved 
from  a share in the blame for the collision. Their 
Lordships cannot too emphatically express the ir 
sense o f the importance o f im p lic it obedience to 
the regulations on whose observance navigators are 
en titled  a t a ll times to  rely. I f  a vessel un justi
fiab ly takes the risk o f disregarding one o f the ir 
injunctions, as the K ia n g s u  d id  on th is occasion, 
she must suffer the consequences. In  the whole 
circumstances the ir Lordships are o f opinion tha t 
both vessels should be held equally to  blame.

Their Lordships w ill hum bly advise H is Majesty 
tha t the appeal be allowed, the judgments o f the 
Chief Justice o f the 19th Feb., 1932, and o f the F u ll 
Court o f the 15th Aug., 1932, be reversed and the 
case be rem itted to  the Supreme Court o f Hong 
Kong w ith  a direction to  find the Toyooka M a r u  
and the K ia n g s u  both equally to  blame for the 
collision and to  dispose o f the consolidated actions, 
including the costs in  the courts below, in  accord
ance w ith  th is finding.

The appellants having been in part successful, 
and in part unsuccessful, before the ir Lordships, 
■will have one-half o f the ir costs o f the appeal.

A p p e a l allowed.
Case rem itted.

Solicitors fo r the appellants, W alto ns  and Co.

Solicitors fo r the respondents, B ottere ll and Roche.

Sttjjwme Court of KuMcature.
— ♦ —

C O U R T  O F  A P P E A L .

W e d n e s d a y , J a n .  23, 1935.

{Before Greer , Slesser, L .JJ. and E v e , J.)

The London Corporation, (a)
° N APPEAL FROM THE ADMIRALTY DIVISION.

C o ll is io n — D a m a g e s — Vessels  d a m a g e d  w h ils t  
l a id  u p  —  A m o u n t  o f  r e p a i r  d am ag es  
agreed— V e s se l s o ld  f o r  b re a k in g  u p — R e p a ir s  
n o t c a r r ie d  o u t— W h e th e r  o w n e rs  e n t it le d  to 
recover a g re e d  a m o u n t  o f  r e p a i r  d a m ag e s .

W h e re  a  vessel w a s  d a m a g e d  b y  c o ll is io n  a n d  h e r  
o w n e rs  a g ree d  w i th  the  w ro n g d o e r the  a m o u n t  
o f  the  e s tim a te d  cost o f  r e p a ir s ,

W e ld , th a t  the w ro n g d o e r w a s  lia b le  f o r  such  
a m o u n t, a lth o u g h  the  vessel w a s  s u b s e q u e n tly  
s o ld  f o r  b r e a k in g  u p  w ith  the  d a m ag e  
u n re p a ir e d .

1«)Reported by Gkoftkry H utchinson, Esq., Barrister- 
at-Law .

[Ct . of A pp .

A p p e a l  by the defendants from  a decision o f 
Bateson, J. confirm ing the report o f the registrar 
in  a collision action. The facts were as follows 
During the months o f Dec., 1932, and Jan., 1933 , the 
p la in tiffs ’ vessel, the B en guela , and the defendants’ 
vessel, the Lo ndo n  C orp o ra tio n , wh ilst la id  up in 
the R iver Blackwater, came in to  collision, and 
both vessels sustained damage. In  the month of 
Feb., 1933, a surveyor, instructed on behalf o f 
both parties, surveyed both vessels, and estimated 
the cost o f repairs as follows : 2501. for the B enguela  
and 2301. for the L o ndo n  C orp o ra tio n . Neither 
vessel was in  fact repaired. In  the m onth o f May, 
1933, the pla in tiffs entered in to  a contract w ith  
Ita lia n  shipbreakers whereby the B en guela  was sold 
fo r breaking up and was in  fact broken up w ith  the 
repairs unexecuted. The parties to  the action 
subsequently compromised on the basis o f both 
vessels to  blame and the claims were then referred 
to  the registrar and merchants fo r assessment. 
There was no evidence to  show tha t the price paid 
by the Ita lia n  shipbreakers was in any way affected 
by the existence o f the unrepaired collision damage 
in  the B enguela . The defendants denied all lia b ility  
in  respect o f the damage sustained by the B enguela  
bu t adm itted tha t, i f  they were liable, the cost o f 
repairs as estimated by the surveyor would be the 
appropriate amount. A t  the reference the registrar 
found th a t the p la in tiffs were entitled to  recover 
from  the defendants the agreed cost o f repairs, 
and th a t the case was covered by the decision in 
T h e  G len fln las  14 Asp. Mar. Law Cas 594« • (122
L. T. Rep. 655« ; (1918) P. 363n). The defendants 
appealed and the motion was heard by Bateson, J. 
who gave the following judgment.

C y r i l  M i l le r  fo r the defendants.
W illm e r  fo r the plaintiffs.
Bateson, J.— The facts o f th is case are set out in 

the learned registrar’s reasons for his report, and i t  
is unnecessary for me to recapitulate them. The 
only fact not set out in  the report is th a t the parties 
agreed the amounts o f items 3 and 4, the cost o f the 
repair o f th is ship, before they entered on the 
reference. The sole question, therefore, as I  under
stand it ,  is whether the p la in tiffs are entitled to 
recover 2501., the amount agreed as being the item  
fo r repair, or are entitled to  nothing.

I t  seems to  me th a t Mr. W illm er is righ t in his 
contention th a t the p la in tiffs ’ chattel having been 
damaged they are entitled in law to  recover damages. 
I t  may be th a t there m ight be a question as to the 
amount o f those damages, but here there is no 
question o f amount ; th a t has been agreed. The 
pla in tiffs say th a t i f  they are entitled to  damages 

“ ju ry  the ir chattel, the amount is agreed at 
the figure which is allowed by the registrar, and 
there is an end o f the case ; and i t  is no concern 
ot the defendants what they choose to  do w ith  the ir 
chattel. Mr. W illm er says tha t the fact tha t they 
sold i t  some three or four months after the accident 
to  shipbreakers does not prove anything a t all 
beyond the fact tha t they did sell i t  to shipbreakers 
and got a certain sum for it .  I t  does not prove, he 
says, th a t they got more or less because o f damage, 
or the same, whether damaged or not— i t  proves 
nothing a t all.

In  T h e  M e d ia n a  (82 L . T. Rep. 95 ; 9 Asp 
Mar. Law Cas. 41 ; (1900) A . C. 113) Lo rd  Halsbury 
said : “  W hat righ t has a wrongdoer to  consider 
what use you are going to  make o f your vessel ? 
More than one case has been put to illustrate th is : 
fo r example the owner o f a horse or o f a chair! 
Supposing a person took away a chair out o f m y 
room and kept i t  for twelve months, could anybody 
say you had a righ t to  dim inish the damages by

T he  L ondon Corporation.
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showing tha t I  did not usually sit in  th a t chair, 
or th a t there were plenty of other chairs in the 
room ? The proposition so nakedly stated appears 
to  me to  be absurd.”  I t  is sometimes a m atter of 
d ifficu lty  in  assessing damages, bu t th a t the owner 
o f a chatte l is entitled to damages fo r in ju ry  to  i t  
seems to  me now, a t any rate, beyond controversy. 
Mr. W illm er points out th a t physical damage is 
quite different from  consequential damage. That, 
he says, has been well recognised ever since the 
days o f Th e  E n d ea v o u r (6 Asp. Mar. Law Cas. 511; 
62 L . T. Rep. 840) ; and before it ,  too. That case 
was decided in 1890 by Sir James Hannen, who 
puts the m atter very shortly : “  The E n d ea v o u r  
has been in jured. Her owners are entitled to  be 
paid the amount o f such injuries. I t  has been 
ascertained th a t th a t amount is 4641. That is the 
measure o f the defendants’ damages, and is the 
amount they are entitled to  recover. I f  somebody 
out o f kindness were to  repair the in ju ry  and make 
no charge for it ,  the wrongdoer would not be 
entitled to  refuse to  pay as part o f the damages the 
cost o f the repairs to  the owner.”  So here, i f  the 
owners o f the B enguela  chose to  give her away 
after th is  accident i t  would not be any ground for 
saying th a t the wrongdoer was not bound to  pay 
for the damage th a t he had done. T h e  E n d ea v o u r  
(s u p .) has been followed in  T h e  G len fin las  (14 Asp. 
Mar. Law Cas. 594« ; 122 L . T. Rep. 655n ; (1918) 
P. 363«) a case approved in the Court of Appeal 
twice, and pa rticu la rly  by Scrutton, L .J . in  Th e  
Y o rk  (17 Asp. Mar. Law Cas. 600 ; 141 L . T. Rep. 
215 ; (1929) P. 178). This ship was in jured ; i f  
Mr. M iller’s clients want to  get out o f paying for 
the damages I  th in k  they must show th a t the price 
the pla in tiffs were paid for the ship was as good 
as i t  would have been i f  i t  had not been damaged. 
Mr. W illm er makes a complete case : “  M y ship 
was damaged ; the amount o f the damage has been 
agreed a t 250Z.”  I f  more evidence than th a t is 
required to  get out o f paying the damage, I  th in k  
the onus o f proving i t  is on the defendants, and they 
have not by any means satisfied me ; although Mr. 
M iller ingeniously tried  to  persuade me tha t the 
fact th a t the vessel was sold to shipbreakers 
showed th a t the in ju ry  to  the chattel itse lf made no 
difference to  the price. How can I  say th a t ? I  
th in k  tha t people who buy damaged goods pay a 
less price than fo r sound goods, even though i t  
makes no difference to  them, personally. They use 
the fact to  cheapen the article and knock something 
off its  price. S im ilarly a man who sells a damaged 
article knows tha t he w ill not get the same price 
for i t  as i f  i t  was not damaged. I t  is no good saying 
i t  is damaged very litt le . Mr. M iller himself 
admits tha t there is no evidence th a t the price was 
not reduced by the damage or tha t the sale was not 
influenced because o f the in ju ry  ; nor is there any 
evidence the other way. I  do not th in k  he dis
charges the onus, as he said he did, by showing a 
sale fo r 42001. to  shipbreakers. To m y m ind tha t 
does not prove anything a t all.

The learned registrar, who was assisted by a 
merchant, has decided th a t a ship damaged is not 
w orth  so much as a ship th a t is not. I  th in k  
Scrutton, L .J . said so in one o f the cases ; in  The  
Y o rk  (s u p .) he said th a t the registrar had given 
the shipowners the cost o f permanent repairs 
r ig h tly  and obviously because “  damage had been 
done to  the ship, and a t the tim e she was sunk she 
was o f less value because o f the damage done by 
the previous collision.”  He assumed tha t— I  do 
not know th a t there was any evidence o f i t  in  tha t 
case, bu t th a t would be the natural assumption in 
any case. Mr. M iller relied on some observations 
o f Greer, L .J . in  T h e  Y o rk  (s u p .).

B u t there the Lord  Justice was discussing the 
position o f a vessel th a t had suffered damage by 
reason o f the fact th a t she had been prevented from 
profitable use, and o f course th a t would result 
in  consequential damage. He was dealing there 
w ith  consequential damage : there is no question 
o f consequential damage here a t all. I  was also 
referred to  The Minnehaha (6 L L . L . R. 12) a case 
o f the Ita lia n  State Railways against the Minnehaha 
— where the question before the registrar was as 
to  whether the vessel should have been repaired at 
all, but tha t case does not seem to  give me any 
assistance at all in  deciding the present one.

For these reasons I  th in k  the learned registrar 
was rig h t in  the conclusion at which he came.

The defendants appealed.
S tran g er, K.C. and C y r il  M i l le r  fo r the appellants. 

— The respondents are entitled  to  proved damage, 
but the cost o f repairs is not proved damage. There 
is no p r im d  fa c ie  evidence o f financial loss arising 
from  the damage. The onus is on the respondents 
to  prove d im inu tion in  value. The question to be 
decided is a m atter o f principle, namely, whether 
there was any dim inution in value by reason o f the 
collision, i f  the estimated repairs were never carried 
out and, in  fact, were never intended to  be carried 
out. [Reference was made to  T h e  Y o rk  (17 Asp- 
Mar. Law  Cas. 600 ; 141 L  T . Rep. 215 ; (1929) 
P. 178), T h e  G len fin las  (14 Asp. Mar. Law Cas. 
549«; 122 L . T. Rep. 655«: (1918) P. 363«), The  

K in g s w a y  (14 Asp. Mar. Law Cas. 590 ; 122 L. "  
Rep. 651 ; (1918) P. 344), T h e  M a rp e s s a (  10 Asp- 
Mar. Law Cas. 464 ; 97 L . T. Rep. 1 ; (1907) 
A . C. 241), T h e  E n d ea v o u r (16 Asp. Mar. Law Cas. 
511 ; 62 L . T. Rep. 840), Th e  M e d ia n a  (8 Asp. Mar- 
Law Cas. 493 ; 82 L . T. Rep. 95 ; (1900) App-
Cas. 113) and Roscoe’s Measure o f Damages m 
M aritime Collisions, 3rd edit., a t p. 9.]

W illm e r  fo r the respondents was not called on.
Greer, L.J.— This is an appeal from  the decision 

o f the late Bateson, J., affirm ing a decision of the 
registrar, w ith  reference to  one item  o f damage 
claimed by the owners o f the steamship Benguela 
against the owners o f the steamship London 
Corporation in  relation to  the agreed awar 
th a t both parties were responsible in equa 
degrees fo r the damage which was occasioned t  
the Benguela. .

The B en guela  was an old ship b u ilt in 1910. Tn^ 
owners o f both ships were suffering from  the an- 
precedented slump in  shipping business, and the1 
vessels were la id up in the Blaekwater River r 
when la id up they came in to  touch w ith  ° n_ 
another from  tim e to  tim e, and damage 
occasioned to  the B enguela , which was dealt 
by the registrar, and, on appeal from  him, 0 
objection to  his findings, by the learned judge.

The position was this. Before any action w  
started, or any agreement was made as to &  
sponsibility fo r the damage, there had been a surv Z, 
by L loyd ’s surveyor o f the damage to each of the 
two vessels, and he estimated the damage do 
to  the B enguela  at the sum o f £250—the cost 
repairs to  pu t her in the same position as she wou 
have been in  i f  she had not been damaged, w il l1 * 
additional sum o f 25i. for expenses. Thereupo ̂  
the question arose as to  how th is m atter should 
dealt w ith , and letters passed between the rep* 
sentatives o f both vessels. In  the course o f l a  
correspondence, Messrs. Lawrence Jones and C ”  
fo r the B enguela , wrote th is le tte r : “  . . • 1 r
question in  dispute between us is, as to  whether 
not our clients are precluded from  making a cl# 
fo r estimated damage by  reason o f the fact tha t
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B enguela  has been sold for breaking up purposes. 
. . . . We would suggest, in  the firs t instance, 
th a t we should meet you w ith  a view to  agreeing 
the amounts o f the items other than repairs so tha t 
the m atter to  be dealt w ith  either by the registrar 
or the a rb itra to r m ay be sim ply the question o f 
estimated repairs.”  Then on the 9th May, Messrs. 
Middleton, Lewis, and Clarke, fo r the London  
C o rp o ra tio n , wrote as follows : “  We have now
received our clients’ instructions to  agree the figures 
in  respect o f both claims as recently discussed w ith  
you subject to the reservations made w ith  regard 
to  the items to  be dealt w ith  by the registrar. 
A fte r you have issued a w r it  and the agreement has 
been filed, we w ill send you our clients’ form al claim, 
and when you send us your clients’ claim, w ill you 
please also furnish a copy o f the agreement o f sale 
o f the B en gue la .”  Then there followed another 
le tte r o f the 10th May from  Lawrence Jones and 
Co., fo r the B en guela  : “  We thank you fo r your 
le tte r o f the 9th May from  which we observe th a t 
a ll the figures o f the respective claims are agreed, 
leaving only to the registrar to  decide the question 
o f principle as to  whether the estimated repairs 
and estimated expenses during repairs are re
coverable. We w ill accordingly proceed w ith  the 
m atter on the lines arranged, and w ill send to  you 
shortly the w r it  fo r acceptance o f service.”  A fte r 
th a t the w r it  was issued, and an agreement was 
come to, which has the effect o f a judgm ent o f the 
court, th a t both vessels were to  blame, and th a t 
the damage should be paid in equal proportions.

That being the state o f things, the m atter came 
before the registrar, and the registrar and the 
learned judge both decided th a t i f  in  fact any 
damages were recoverable in  respect o f the injuries 
to the hu ll o f the B en gue la , the amount o f those 
damages had been agreed a t the 2501. plus the 251. 
I  find m yself unable to  differ from  th a t view. I  
th in k  th a t is what the parties intended. P r im A  
fa c ie , the damage occasioned to  a vessel is the cost 
o f repairs— the cost o f pu tting  the vessel in  the 
same condition as she was in  before the collision, 
and to  restore her in  the hands o f the owners to 
the same value as she would have had i f  the damage 
had never been done ; and p r im d  fa c ie , the value 
o f a damaged vessel is less by the cost o f repairs 
than the value i t  would have i f  undamaged, 
though i t  is true th a t evidence may establish th a t 
the value o f the vessel undamaged is exactly the 
same as her value after she had been damaged. 
The learned judge decided th a t i f  th a t proposition 
"were going to  be established i t  was fo r the owners 
o f the Lo n d o n  C o rp o ra tio n  to  establish it .  The 
defendants argued, however, th a t th a t basis has 
no application to  th is case, because, at the tim e 
she was damaged, the B en guela  was certain to  have 
no saleable value fo r use as a ship ; all th a t could 
happen to  her was what we know d id  happen to 
her a fte r she was damaged, and which would, 
ju s t in  the same way, have happened to her i f  
she had never been damaged. W ell, i f  th a t be a 
fact to  be taken in to  account, i t  seems to  me tha t 
the learned judge was rig h t in  saying th a t i t  was 
for the defendants to  establish it .  He came to 
the same conclusion th a t the defendants had failed 
ln th a t burden, because non constat th a t this 
vessel would have been sold for breaking up i f  
she had not been a damaged vessel. She m ight 
have lived on in  the hope tha t even shipowners 
sometimes successfully entertain, th a t an old 
yossel m ay have useful service fo r years to  come 
ln  a tim e o f boom, which everybody hopes w ill 
oome some day. Further, i t  was not established 
th a t the owners would have parted w ith  the ir 
vessel, i f  she had not been damaged, a t the same 
Price as they had got fo r the damaged vessel. I t  
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must not be lost sight o f th a t the saleable value 
o f a vessel does not depend merely upon what the 
purchaser says he would like to  pay ; i t  depends 
also on what the owner may feel th a t he can 
successfully hold out for, in  the hope th a t another 
purchaser w ill come forward and give h im  a better 
price than th a t which has been offered.

I  th in k  th a t the learned judge was righ t in 
holding th a t some damages were necessarily 
established by the p rim A  fa c ie  evidence, and tha t 
i f  some damages were established, then there was 
no question for the registrar as to  the ir amount, 
as tha t amount had been agreed ; and th a t alone 
would be sufficient to  dispose o f th is case.

Quite apart from  tha t, however, I  agree w ith  
the learned judge tha t in cases o f th is sort, the 
p r im A  fa c ie  damage is the cost of repair, and circum
stances which are peculiar to  the p la in tiffs, namely, 
th a t they have, before the damage has been 
determined, sold the vessel to  be broken up, is an 
accidental circumstance which ought not to  be 
taken in to  account in  the way o f d im inution of 
damages, any more than i t  is in  a case o f the sale 
o f goods, where the difference in m arket price and 
contract price is always allowed, regardless o f the 
fact th a t having regard to  what the purchaser 
has done, no such damages are in fact suffered 
by him. I t  is desirable th a t there should be a 
measure o f damage which can be easily and 
definite ly found. In  th is case, circumstances which 
are accidental to  the pla in tiffs o f which the 
defendants have no knowledge, or circumstances 
applicable to  the defendants of which the p la in tiffs 
have no knowledge, need not be taken in to  account.

A  number o f cases have been cited, and I  th in k  
i t  is clearly established now th a t where damage is 
done to a vessel, then some damages are recover
able. I  th in k  th a t is the result o f cases like 
T h e  M e d ia n a  (8 Asp. Mar. Law Cas. 493 ; 82 L . T . 
Rep. 95 ; (1900) A. C. 113) and T h e  M a rp e s s a
(10 Asp. Mar. Law  Cas. 464 ; 97 L . T. Rep. 1 ; 
(1907) A . C. 241) and the other cases th a t have 
been cited, such as T h e  Y o rk  (17 Asp. Mar. Law 
Cas. 600; 141 L . T. Rep. 215; (1929) P. 178), T h e  
K in g s w a y  (14 Asp. Mar. Law Cas. 490 ; 122 L . T. 
Rep. 651 ; (1918) P. 344) and T h e  E n d ea v o u r  
(16 Asp. Mar. Law Cas. 511 ; 62 L . T. Rep. 840). 
I  need not go in to  the details o f those cases. I t  
is now clear th a t the shipowner, who claims 
damages in respect o f in juries to  his ship, i f  i t  
turns out th a t before he has in  fact repaired her he 
has suffered the loss o f the ship by something 
other than the act o f the defendant, can s till 
recover the estimated amount o f the cost of 
repairing the ship, which he would have had to  
incur i f  she had not been lost. I t  seems to  me 
th a t the principles th a t apply in those cases apply 
equally in  th is : th a t the owners o f the B en guela  
are entitled to  recover what has been agreed to 
be the amount they would have had to  expend 
for repairing the ir vessel, even though i t  has turned 
out, by reason o f a subsequent transaction, namely, 
the sale to  shipbreakers, tha t they never would 
have to  repair her a t all. Further, i t  does not 
by any means follow tha t the price paid by the 
shipbreakers would have been the same i f  the 
vessel had been fu lly  repaired, as i t  was in her 
unrepaired condition.

For these reasons, I  find myself unable to  differ 
from  the learned judge and the registrar, and the 
appeal must be dismissed w ith  costs.

Slesser, L.J.— I  agree.
Eve, J.— I  also agree.
Solicitors ; for the appellants, M id d le to n , L e w is , 

and C la rk e  ; fo r the respondents, L aw rence  Jones  
and Co.

7 7 ,7 ,
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H I G H  C O U R T  O F  J U S T I C E .

K IN G ’S B E N C H  D IV IS IO N .
W e d n e s d a y , A p r i l  10, 1935.

(Before B ranson, J.)

Danneberg v. W hite Sea T im ber Trust 
Lim ited, (a )

C h a r te r -p a r ty — Ic e -b r e a k in g  c lause— C h a rte re rs  
to  a rra n g e  f o r  p ro v is io n  o f  ic e -b re a k in g  
ass istance— O p e ra t io n  o f  exc e p tio n s  c lause .

A n  ic e  c la u s e  i n  a  c h a r te r -p a r ty  p ro v id e d , in te r  
a lia  (b y  p a r .  1), th a t, i f  the lo a d in g  p o r t  w ere  
in ac c e ss ib le  b y  rea s o n  o f  ic e  o r  i n  case ice  set 
i n  a f te r  the s h ip 's  a r r iv a l  a t  the p o r t ,  the  
c h a rte re rs  u n d e rto o k  to a rra n g e  f o r  the p r o 
v is io n  by  the p o r t  a u th o r it ie s  o f  ic e b re a k e r  
a ss is tan ce , i f  re q u ire d , a n d  (b y  p a r .  4) th a t  
the  c h a rte re rs  s h o id d  n o t be re s p o n s ib le  f o r  a n y  
loss o f  t im e  d u r in g  pa s s ag e  th ro u g h  the ice  
a n d  (o r )  a n y  loss o r  d a m a g e  cau sed  to the s h ip  
b y  ic e  o r  f o r  a n y  d e te n tio n  o n  p a s s ag e  th ro u g h  
ic e .

H e ld ,  f i r s t ,  th a t the u n d e r ta k in g  to  “  a rra n g e  f o r  
the p ro v is io n  ”  o f  ic e b re a k e r a ss is tan ce  d id  
n o t d i f fe r  i n  m e a n in g  f r o m  a n  u n d e r ta k in g  to 
“  p ro v id e  "  such ass is ta n c e , a n d  m u s t be g iv e n  
the sam e  in te r p r e ta t io n  as  h a d  been g iv e n  to 
th a t  p h ra s e  i n  U g leexpo rt Charkow  v . Owners 
o f  S team ship A nastasia (ante, p . 4 8 2 ; 151 
L .  T .  R e p . 261), a n d  th ere fo re  th a t the ass istance  
p r o v id e d  m u s t be re a s o n a b ly  c o n tin u o u s  f r o m  the  
t im e  the s h ip  en te re d  the  ic e  u n t i l  she teas  
c le a r  o f  i t .

H e ld ,  seco n d ly , th a t p a r .  4 w a s  a n  e x c e p tio n 's  
c lau se  a n d  d id  n o t re lie v e  the c h a rte re rs  o f  
l i a b i l i t y  f o r  loss cau sed  to the s h ip  b y  d e la y  
d u e  to ic e , un le ss  th ey  h a d  f i r s t  c o m p lie d  w ith  
the  p r im a r y  o b lig a t io n  to p ro v id e  re a s o n a b ly  
c o n tin u o u s  ic e b re a k e r  a ss is ta n c e .

Special case stated by an umpire.
B y  a charter-party dated the 14th Nov., 1933, 

the respondents chartered the claimants’ ship to 
proceed to  Leningrad, and there to  load a cargo of 
tim be r and take i t  to  Antwerp. A fte r she had loaded, 
the ship was delayed by ice on her voyage to 
Antwerp, and the question in issue was whether 
the shipowners were entitled to  damages for tha t 
delay, having regard to  the terms o f an ice-breaking 
clause in the charter-party. The umpire had held 
th a t they were so entitled, subject to  th is  special 
case.

The clause read as follows :
“  (1) In  the event o f the po rt o f loading being 

inaccessible by reason o f ice or in case ice sets 
in  a fter vessel’s arriva l a t po rt o f loading, the 
charterers undertake to  arrange fo r the provision 
by the port authorities o f icebreaker assistance 
i f  required by the captain, free o f expense to  the 
steamer, the steamer complying w ith  official 
instructions and rules issued by the authorities. 
. . .  (2) Icebreaker assistance to  be rendered 
free o f expense to  the steamer w ith in  forty-e ight 
hours o f receipt by  the captain o f the po rt (at

loading port) o f master’s or owner’s notification 
o f arriva l a t the edge o f ice, or, when leaving 
port, w ith in  forty-e ight hours after notification 
by the master o f readiness to  leave. (8) Time 
lost by the vessel in  w a iting for icebreaker 
assistance a t the edge o f ice, and when leaving 
the loading po rt in  excess o f the tim e provided 
fo r in  clause 2 to  count as demurrage and (or) 
detention. . . .  (4) Charterers shall not be
responsible fo r any loss o f tim e during passage 
through the ice and (or) any loss or damage 
caused to  the steamer by ice or fo r any detention 
on passage through ice.”
I t  was contended fo r the charterers th a t the clause 

on ly imposed on them a du ty  to  ask the port 
authorities to  provide such assistance as they 
norm ally gave, and th a t they (the charterers), 
were not responsible i f  the port authorities failed 
or delayed in  doing so. The wording o f the clause 
differed from  th a t in  V gleexport C harkow  v. Ow ners of 
S te am s h ip \A n a s tas ia  (an te , p. 482 ; 151 L .T . Rep. 261) 
where the undertaking was to  provide icebreaker 
assistance to  enable steamer to  reach, load at, and 
leave the loading port. The House of Lords, in tha t 
case, had held th a t the obligation was to  provide 
assistance which should be both effective and 
continuous, bu t the clause in  th is case on ly required 
the charters to  arrange fo r the provision o f assist
ance by the po rt authorities. Further, sub-clause
(4) relieved the charterers from  lia b ility  i f  they had 
complied w ith  the requirements o f sub-clause (1).

I t  was contended for the owners tha t the clause 
imposed on the charterers a du ty  to  give continuous 
assistance to  the ship u n til she was clear of the ice. 
Sub-sect. (4) on ly came in to  operation i f  sub
sect. ( I )  were firs t complied w ith .

H .  I .  P .  H a l le t t  for the charterers.
C y r i l  M i l le r  for the shipowners.

Branson, J. —  This is an appeal by way of 
special case from  a decision o f a learned umpire 
upon a claim made by the owner o f the steamship 
S p id o la  against the charterers o f th a t ship under 
a charter-party dated the 14th Nov., 1933, under 
which the ship had to  go to  Leningrad and there 
load a cargo o f tim ber and carry i t  to  Antwerp or 
Ghent as ordered. The ship went to  Leningrad 
and loaded a cargo, bu t as is usual from  one s 
experience o f voyages in  th a t pa rt of the world at 
th a t tim e o f the year, she suffered considerable 
delay in  her passage through the ice from  the ice 
edge up to  Leningrad and through the ice again 
on her passage from  Leningrad to  the open sea.

Now, the question in th is  case is whether the 
learned umpire was righ t in holding th a t in  the 
circumstances as he found them  the ship was 
entitled to  claim  for delay which she suffered in 
the passage through the ice from  the ice edge info 
Leningrad, for delay which she suffered while wait
ing to  be helped out o f Leningrad to  the open 
sea, and fo r delay which she suffered during B1® 
passage through the ice from  Leningrad to  the open 
sea. The question whether the learned um pire 
was or was not r ig h t depends, in  the firs t place» 
upon the construction to  be placed upon the k e 
clause in the charter-party under which the ship 
was sailing. I t  is alleged by the ship th a t tn<j 
charterers failed to  carry out the ir contractual 
obligations under the ice clause in the m atter ot 
the provision o f w hat is spoken o f as “  icebreaker 
assistance.”  I t  is contended on the pa rt o f tnc 
charterers, firs t o f all, tha t, whatever the ir oblig®' 
t ion  m ight be, i t  never arose, because they " erc 
not given the necessary requisition or notification ,
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and, secondly, th a t i f  they were, they did a ll th a t 
which under the contract they were bound to  do, 
and th a t i f  any delay was suffered, upon the true 
contruction o f the contract they are not liable for 
th a t delay.

The case is an interesting one by reason o f the 
fact th a t whereas there have been before the courts 
o f th is  country a number o f cases containing ice 
clauses, the ice clause which I  have to  construe 
has been altered in  a varie ty  o f respects, and, there
fore, is not the same as any o f those which have 
previously come before the courts fo r construction. 
I t  is argued by Mr. H a lle tt fo r the charterers th a t 
the differences which one finds in  the clause as i t  
exists a t present from  the clauses which have 
appeared in the past must be taken to  have arisen 
in  order to  do away w ith  the liab ilities which the 
courts in  those previous cases have held to  attach 
to  the charterers under the ice clauses as they stood 
in those days. The firs t consideration which seems 
to  me to  arise is how far, i f  a t all, I  am en titled  to 
give weight to  th a t contention.

I t  seems to  me th a t the proper way for me to 
approach the construction o f th is  clause is to  read 
the clause, forgetting, so far as one can forget, what 
has been said about the meaning o f particu lar 
phrases which occur in th is clause and also in other 
clauses i f  the expressions appear in so different a 
setting as to  make i t  apparent, or even to  make i t  
probable, th a t a different meaning should be 
attached to  them. B u t where one finds a clause, 
or a group of words, which has been au thorita tive ly  
construed in one of the other cases, then i t  seems 
to  me to  be m y du ty, as a judge o f firs t instance, 
to  follow the construction pu t upon th a t language 
by superior courts, unless I  can see th a t the reason 
fo r the pu tting  on of th a t construction in  the 
previous cases does not exist in  the present case.

Now, i t  is contended before me th a t the altera
tions in  the present clause are such as to  make i t  
improper fo r me to  follow the construction which 
has been placed, fo r example, upon the expression 
“  icebreaker assistance ”  in  the previous cases. 
The question then fo r consideration is how far 
th a t contention can stand, for unless there is some 
means o f saying th a t the collocation o f language 
in the present case is such th a t the in terpretation 
pu t upon the expression “  icebreaker assistance ”  
in  previous cases should not be applied in  the 
present one, I  th in k  i t  would be improper fo r me to 
depart from  the construction which has been pu t 
by the House o f Lords upon th a t language.

Now, tak ing th a t po in t first, the argument which 
is pressed upon me by the ship is th a t in the opinion 
o f Lo rd  W righ t given in  the House o f Lords in 
the case o f U gleexport C harkow  v. Ow ners o f  
S team ship  A n a s ta s ia  (an te , p. 482; 151 L . T. Rep. 
261), he expresses what should be the meaning to  be 
attached to  those words, not by reference to  other 
language in  th a t clause, which does not appear 
in  the present clause, bu t having regard to  the fact 
th a t he is construing an expression which appears 
in  an ice clause in a charter-party. For example, 
I  th in k  one must have some regard to  the k ind  of 
argument which was being pu t forward on the pa rt 
o f the charterers. I t  was said “  icebreaker assist
ance ”  is a perfectly vague and general expression, 
and there is nothing which could enable the court 
to  say w hat sort o f icebreaker assistance the con
trac t calls for. I t  seems to  me, apart altogether 
from  au thority , th a t a court seeking to  construe 
a provision in  a charter-party th a t icebreaker 
assistance is to  be provided must ask itse lf why 
th a t clause appears in  the contract, and the answer 
leaps to  the eye. The assistance is to  be provided

to  enable the ship to  get to  the port. The owner 
has contracted th a t his ship shall go to  the po rt 
and the charterer has contracted th a t the ship shall 
be loaded a t the port, and neither o f those things 
can happen w ithou t icebreaker assistance. The 
contract provides th a t icebreaker assistance shall 
be rendered. As i t  seems to  me, i t  is idle to  argue 
th a t the icebreaker assistance which the contract 
calls fo r can be anything bu t icebreaker assistance 
to  enable the ship to  reach the port. That deals, 
I  th ink , w ith  the firs t o f the differences which are 
supposed to  exist between th is  clause and the 
previous ones, because m y atten tion is called to  
the fact th a t in  th is clause the charterers undertook 
to  arrange for the provision o f icebreaker assistance, 
and the words “  to  enable the ship to  enter and 
leave the po rt,”  which appeared in earlier ice 
clauses, do not appear in  this. I  do not th in k  
th a t makes the slightest difference.

Then one turns to  what the noble and learned 
lord, Lo rd  W right, said in  U gleexport C harkow  v. 
O w ners o f  S team sh ip  A n a s ta s ia , the case which I  
have already referred to. I  do not th in k  I  need 
read a great deal o f his opinion— i t  was read during 
the argument— bu t the main pa rt appears in  the 
following language. He says (an te , p. 482 ; 151 L . T. 
Rep. a t p. 265) : “  There is in  the clause a positive 
undertaking to  render ice-breaking assistance, 
which I  th in k  means p r im d  fa c ie  assistance which 
is not casual or in te rm itten t, and in order to  
ju s tify  a failure in  th a t respect the charterers must 
show some excuse. The absence o f icebreakers 
fo r such periods in  the aggregate as the judge has 
here found is p r im d  fa c ie  a breach o f the under
taking. I  do not say th a t a fter the inception o f 
the service, absence o f icebreaker assistance at 
some period or periods may not be justified ; bu t 
I  th in k  the words o f the clause are p r im d  fa c ie  not 
satisfied by in te rm itte n t assistance.”

I  read the next passage because i t  is relied on 
fo r another purpose by Mr. H a lle tt. He goes on 
to  say : “ I  have already stated m y opinion tha t 
i t  is im m ateria l whether or not the icebreakers 
are controlled by the charterers, because the ir 
responsibility is the same in  either event. B u t 
i t  seems to  me th a t there may be contingencies, 
such as perils o f the seas, which w ithou t anyone’s 
fa u lt hinder or in te rrup t the service, w ithou t any 
lia b ility  attaching to  the charterers in  those respects. 
In  so hazardous and uncertain a service there can 
be no such th ing  as a normal tim e o f getting from  
the loading berth to  the ice edge, though p r im d  
fa c ie  the service is, I  th ink , contemplated as con
tinuous ; but in any case I  do not at present see 
how the w ithdrawal o f icebreakers for the conveni
ence o f the appellants themselves or o f any other 
charterers (whether or not they can be treated as 
a ll members o f one en tity), as fo r instance fo r the 
purpose o f w a iting to  collect other ships to  be 
convoyed, can be other than a breach.”

Now, applying th a t to  the present ease, “  ice 
breaker assistance ”  in  th is case, unless there be 
some words in  the present clause to  show th a t i t  
does not really mean th a t which the House o f Lords 
has said i t  d id  mean in  the case o f U gleexport 
C harkow  v. O w ners o f S team ship  A n a s ta s ia  (s u p .), 
must be taken to  have the same meaning as has 
been pu t upon them in tha t case. I t  is said th a t 
there are other words and th a t sub-clause (4) o f 
the ice clause in th is  charter-party, both in th a t 
respect and in  another respect, w ith  which I  shall 
have to  deal in  a m inute, affect the lia b ility  o f 
the charterers in  the present case. I t  is said 
th a t when you look at the rest o f th is clause you 
find th a t sub-clause (2) makes i t  obligatory upon the
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charterers th a t icebreaker assistance should be 
rendered w ith in  forty-e ight hours o f receipt o f a 
notification th a t the ship is a t the ice edge when 
entering, or th a t i t  is ready to  leave when leaving. 
Sub-clause (3) provides th a t i f  there is any failure 
in  th a t respect and the ship has to  w a it for ice
breaker assistance beyond those forty-e ight hours, 
then the charterers become liable to  pay, as and 
fo r demurrage and (or) detention, 201. a day. 
I t  is said th a t th a t applies outside the ice edge, 
in  the firs t instance, and inside the ice edge, th a t 
is to  say, while s t ill in  the harbour, in  the second 
instance, bu t th a t for the period from  the tim e 
when the ship enters the ice to  go in to  the port, 
or enters the ice on leaving the port, sub-clause (4) 
is to  apply, and whether icebreaker assistance is 
being rendered or not, the charterers are not to  be 
responsible fo r any loss o f tim e during passage 
through the ice or for any loss or damage caused 
to  the steamer by the ice, or for any detention on 
passage through the ice. I t  is said i f  you t r y  to 
make th a t sub-clause f i t  w ith  sub-clause (1) you 
w ill see th a t the icebreaker assistance contemplated 
by th is  ice clause must be something very different 
from  th a t which was contemplated by the ice clause 
in its previous form.

I  do not th in k  th a t th a t argument is a sound one, 
because i t  seems to  me th a t the lia b ility  which is 
being imposed upon the charterers is imposed by 
sub-clause ( I )  ; and sub-clause (4) is in  the nature 
o f an exception to  th a t lia b ility , and, therefore, 
according to  the well-known rule in such cases, 
the exception operates on ly while the prim ary 
obligation is being carried out. I  do not th in k  i t  
is necessary to  read passages in  support, or in 
explanation, o f tha t principle, bu t i t  is instanced 
in  the case o f the C ap  P a lo s  (15 Asp. Mar. Law Cas. 
403 ; 126 L . T. Rep. 82 ; (1921) P. 458), particu larly  
in  the judgm ent o f A tk in , L .J ., as he then was, 
where he says (15 Asp. Mar. Law Cas. a t p. 406: 
126 L . T . Rep. a t p. 85 ; (1921) P a t p. 471) : “  The 
principle appears to me to  be common to a ll classes 
o f contract, and is to  be found applied in  cases of 
marine insurance . . . carriage by sea and river 
. . . and contracts o f bailm ent,”  and then he 
reads from  the judgm ent o f Scrutton, L .J . in 
G ib a u d  v. G reat E a s te rn  R a i lw a y  C o m p a n y  ((1921) 
2 K . B . 426, a t p. 435).

B u t i t  is said, again, th a t unless one so construes 
sub-clause (4) as to  enable i t  to apply, no tw ith 
standing th a t the prim ary  lia b ility  under sub
clause (1) is not being carried out, i t  can have no 
meaning at all. Again, I  th in k  the po int fails 
because i t  seems to  me th a t p len ty o f operation 
can be given to  sub-clause (4) even though the 
charterers are fu lfillin g  the ir obligations under sub
clause (1) in  the following way. “  Icebreaker 
assistance,”  even w ith  the help which one has 
had from  the pa rtia l definitions o f the expression 
already given in  previous cases, is a fa ir ly  vague 
term  ; for example, does i t  mean assistance o f such 
a character as w ill enable the ship to  get to  port, 
notw ithstanding the ice, as qu ickly as she would 
i f  the water had been open ? Answer, by sub
clause (4) : No, you are not to  be responsible for 
loss o f tim e during passage through the ice. 
Question : Is the icebreaker assistance to be such 
and so effective th a t the ship is not to  receive any 
damage o f any sort or description during its  passage 
through the ice ? Answer, under sub-clause (4) : 
No, you are to  have your assistance, bu t if, not
w ithstanding th a t proper assistance is being ren
dered, you are going to  suffer damage in  your 
passage through the ice, we are not responsible— 
apd the last lim b o f sub-clause (4) is on the same

footing. One knows, and I  th in k  one is entitled 
to  use knowledge given in  other icebreaker cases, 
th a t conditions o f ice sometimes arise in which the 
ice becomes so solid ly packed th a t the icebreaker 
cannot go through it .  There you m ight get a 
case o f detention on passage through the ice. I t  
may very well be in  circumstances o f th a t kind, 
apart from  such a clause as sub-clause (4), tha t 
there would be no lia b ility  thrown upon the 
charterers because they have done the ir best, but 
th a t does not say tha t a clause making i t  clear that 
in those circumstances they are not to  be responsible 
is so otiose th a t you must give i t  a meaning tha t 
would deprive the ice clause o f the whole o f its 
operation once the ship is in the ice. In  circum
stances o f tha t sort i t  seems to  be quite sufficient to 
give the clause the operation which I  suggest— and 
I  do not feel driven in to  the position in  which the 
argument fo r the charterers seeks to  pu t me, tha t 
I  cannot give any meaning to  sub-clause (4) except 
the meaning which is contended fo r by the 
charterers w ithou t rendering the clause completely 
otiose because i t  protects the charterers from  liab ili
ties which, i f  they were properly carrying out the ir 
contract under the firs t sub-clause o f the ice clause, 
they would not be liable for in those respects.

The result is th a t in  m y m ind the proper con
struction o f th is ice clause, so fa r as th is particular 
po in t is concerned, is tha t the icebreaker assistance 
has to  be reasonably continuous, and i f  i t  is not, 
there is a breach o f contract. I  th in k  th a t the 
assistance has to  be reasonably continuous after 
the ship has entered the ice and tha t, as I  say, 
sub-clause (4) does not make i t  necessary to  come 
to the conclusion contended for by the charterers 
th a t all they have to  do is to  see th a t an icebreaker 
comes alongside the ship and th a t the moment 
the icebreaker takes the ship in  tow, or starts 
breaking the ice fo r the ship, the ir responsibility 
ceases.

I  th in k  i t  is not im m aterial to  consider what 
the result o f such a construction would be. I f  
i t  were successful, you would have th is  position. 
The charterers undertake to  arrange for the 
provision o f an icebreaker. The charterers are 
liable fo r damages fo r detention or demurrage 
i f  the icebreaker does not come up w ith in  the 
tim e provided, bu t the moment i t  does come up 
they cease to  be liable whether the icebreaker 
helps the ship or whether the icebreaker leaves 
the ship fast in  the ice to  be crushed and sunk or 
to  be held there u n til the following spring. That 
is a construction which i t  seems to  me no court 
should pu t upon a contract unless i t  is absolutely 
driven to  do so by the plainest o f plain language- 
As A tk in , L .J . said in the C ap  P a lo s  (15 Asp- 
Mar. Law Cas. a t p. 406; 126 L . T . Rep- at 
p. 85 ; (1921) P. at 471): “ I  am far fronj 
saying tha t a contractor may not make a valid 
contract th a t he is not to  be liable fo r any failure 
to  perform his contract, including even w ilin ' 
default ; bu t he must use very clear words to 
express th a t purpose, which I  do not find here.’

I  adopt th a t language, and for the reasons give**’ 
I  hold, tha t the contention th a t the lia b ility  o f the 
charterers ceases the moment an icebreaker arrives 
to attend the ship is unsound.

A  further po in t was taken also upon the con
struction o f sub-clause (1), namely, th a t here, 
instead o f the charterers undertaking themselye 
to  provide icebreaker assistance, the undertaking 
is to  arrange fo r the provision by the P° j  
authorities o f icebreaker assistance. Now, 
confess th a t I  do not see th a t there is any a,s 
tinc tion  to  be drawn. W hat they are agreeing
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shall be provided is the same in  either case— ice
breaker assistance— and whether they agree to 
provide i t  themselves, or whether they agree to 
arrange fo r the provision o f i t  by somebody else, 
i t  seems to me there is in  either case a contract 
th a t tha t assistance shall be provided either by 
them or by the po rt au thority. In  the present 
case the learned umpire has found th a t the assist
ance contracted fo r was not provided. There
fore, apart from  the po in t as to  notification, i t  
seems to  me th a t the decision o f the learned 
umpire was correct.

I  now tu rn  to  th a t part o f the case. The learned 
umpire has found, w ithout, I  th ink , saying so in  so 
many words, tha t from  the facts which were proved 
before him  he inferred tha t the necessary requisition 
and the necessary notification were given, and 
he finds fu rthe r th a t i f  they were not, the giving 
o f them was waived by the charterers’ agents 
who were acting upon the spot. The language 
o f the ice clause w ith  regard to  th is m atter is as 
follows : “ In  the event o f the port o f loading 
being inaccessible, the charterers undertake to 
arrange ”  fo r icebreaker assistance, as I  have 
already said, “ i f  required by the captain,”  and 
i t  is said th a t a requisition by the captain is a 
condition precedent to  the arising o f any lia b ility  
upon the charterers under this clause. I t  is plain 
upon the facts o f this case tha t the P ort o f Leningrad 
was fast bound by ice a t a ll relevant times, and, 
therefore, urdess somebody was to  suppose tha t 
the good ship S p id o la  was herself an icebreaker, 
i t  must have been obvious to anybody tha t she 
would require icebreaker assistance to  enable her 
to get in to  the port. There have been produced 
communications from  Exportles to  the captain of 
the port, one o f them  on the 5th Dec., 1933, 
advising him  th a t the S p id o la  was expected to 
arrive about the 10th Dec. and tha t the “  captain 
has instructions to  advise you by radio as to  the 
tim e o f his arriva l and to  give his position at 
edge o f ice. Please confirm necessary arrange
ments have been made by you which may ensure 
rendering icebreaker assistance to  the vessel on 
her a rriva l.”  The answer is : “ I  confirm tha t 
necessary measures have been taken by me to 
ensure rendering icebreaker assistance to  the 
steamship S p id o la  on her arriva l a t the edge o f ice 
in  accordance w ith  the Order o f the People’s 
Commissariat o f W ater Transport No. 307 and 
345 o f 1931 and 1932.”

So there i t  appears th a t the captain o f the port 
was informed o f the expected arriva l o f the ship. 
He answers referring to  the instructions relating 
to the tak ing o f vessels through the ice, and I 
hnd th a t upon the 12th Dec. a telegram is sent 
hy the master o f the S p id o la  to  Leningrad ( it  is 
addressed to  Sovtorgflot) saying tha t the S p id o la  
arrived a t the ice edge on the 12th Dec., four 
miles west o f Tolbukin.

Now, from  those communications the learned 
umpire has inferred th a t a requisition was made 
upon the captain o f the po rt to  provide icebreaker 
assistance, and i t  seems to  me th a t he was perfectly 
correct in  so doing. I t  seems to  me to  be nothing 
to the po in t to  inquire whether the fact th a t the 
captain would require assistance was passed to  the 
captain o f the p o rt through Sovtorgflot or Exportles 
° r in  any other way. The inform ation th a t 
the captain w ill want assistance really is quite 
unnecessary ; everybody knows th a t a ship which

coming there w ill want assistance. The fact 
tha t she is a t the ice edge waiting fo r assistance is 
specifically conveyed to  the captain o f the port 
through the wireless message which I  have alluded 
to going to  Sovtorgflot and Exportles.

I t  is said tha t there is no evidence in th is case 
as to  what the position o f Sovtorgflot and Exportles 
and the captain o f the po rt m ay be, but w ith  
regard to  tha t po in t, I  th in k  I  am entitled to  
follow the example o f Greer, L .J . in  the case o f 
A k tie s . S team  a n d  A k ties . B ru u s g a a rd  v. A rcos (47  
LI. L . Rep. 225), in  which he, I  believe, used 
the following expressions afte r reference to  the 
construction o f a clause in the contract, because 
I  th in k  they are equally applicable to  the m atter 
at present in hand. He says (at p. 235) : “  The 
court is entitled to  take jud ic ia l notice o f the 
constitution o f the Union o f Socialist Soviet 
Republics ju s t as i t  is entitled to  take jud ic ia l 
notice o f the constitution, say, o f the United 
States o f America. I t  is pa rt o f the constitution 
o f the U.S.S.R. tha t no indiv idual firm  or company 
is perm itted to  engage in  foreign trade. Foreign 
trade is the monopoly o f the State. I t  follows 
tha t in shipping the goods and taking the b ill o f 
lading, Exportles must necessarily have been the 
agent o f the Soviet Government.”

In  the same way in  the present case, one knows 
tha t Exportles and Sovtorgflot, and everybody 
concerned w ith  the export o f tim ber from  Russia, 
are officials o f the U.S.S.R., and to  say tha t because 
you have to ld  Exportles tha t your ship is ready to 
sail you have not to ld  the captain o f the port, 
even though Exportles has conveyed on to  the 
captain o f the port the fact tha t they have been 
to ld  by you, is, i t  seems to  me, absurd. Therefore, 
I  th in k  the learned umpire had ample evidence 
upon which he could find tha t the necessary 
requisition to bring in to  operation the charterers’ 
lia b ility  to  provide icebreaker assistance, or to  
arrange for the provision o f icebreaker assistance, 
was given and equally tha t the notification o f 
arriva l at the ice edge was given.

The other po in t th a t is taken is th a t there is no 
evidence th a t any notification o f readiness to  leave 
po rt was given. Here again the learned umpire 
has found as a fact th a t i t  was given, and i f  there 
was any evidence upon which he could properly so 
hold, i t  is not for me to  interfere w ith  his decision 
in  any way. The evidence w ith  regard to  what was 
done when the ship was preparing to  leave is found 
p a rtly  in  the ship’s log and pa rtly  also in  the bundle 
o f correspondence. The evidence is this. There 
is an en try  in the log o f the 21st Dec. in which i t  
is said th a t the agent o f the Sovtorgflot was 
advised a t 12 o’clock th a t the ship would be 
ready to  leave on the 23rd, and th is advice was 
passed by Sovtorgflot to the Leningrad harbour
master.

Now, the position w ith  regard to these log entries 
appears to  me to  be th a t the ir accuracy was accepted 
at the arb itra tion, no evidence being called to 
contradict them and they themselves being admitted 
as evidence o f the facts to which they speak. I t  is 
said here w ith  regard to  th is particular po in t 
th a t be th a t so, the statement tha t the advice was 
passed on by Sovtorgflot to  the Leningrad harbour
master is on ly hearsay. I t  seems to me tha t when 
one is dealing w ith  evidence on admissions o f th is 
k ind—tha t is to  say, producing a log book instead 
o f calling people, tha t is hardly an objection which 
can be allowed to stand. I  th in k  p r im d  fa c ie  i t  is 
evidence o f the fact tha t is stated in  i t  in  view o f its 
admission in  the way in  which i t  was adm itted in  the 
present proceedings.

B u t the m atter does not end there, because oil the 
23rd Dec. Exportles to ld  the captain o f the com
mercial po rt th a t the S p id o la  had finished loading 
the tim ber cargo a t five o’clock and asked him  to 
confirm “  th a t you have taken the necessary 
measures to  render th is  vessel icebreaker assistance
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in  due tim e.”  The captain o f the po rt replied to 
th a t on the 23rd Dec. by saying th a t he was ready 
as soon as the ship was ready to  sail. They remind 
h im  again on the 24th, and on the 25th he says th a t 
the S p id o la  has no t ye t been cleared out by  the po rt 
au thority , b u t th a t he is ready to  take her as soon 
as she is ready to  sail. Then I  tu rn  back to  the log, 
which says th a t on the 24th Dec. the ship received 
an order th a t i t  was to  follow the icebreaker K ra s s in  
in  convoy. The 25th they spent w a iting for the 
icebreaker, and on the 26th they were to ld  they 
must follow the convoy o f the icebreaker K ra s s in  
and th a t a small icebreaker would also be provided 
to  free them  from  the ice in which they were then 
frozen. Upon th a t evidence the learned umpire 
has drawn the inference th a t the notification of 
readiness to  sail reached the captain o f the port. 
I t  is an inference which, upon those facts, he was 
well entitled to  draw, and I  th in k  he has made no 
error in  law in  drawing it .  Then he goes on to  deal 
w ith  the m atter upon the assumption th a t th a t is 
not correct and th a t no sufficient notice was in  fact 
given, and he finds i f  th a t was the case there was 
obviously a waiver o f the notice.

Now, here again, i f  there is evidence upon which 
he could so decide, he is the judge o f fact, and i t  is 
not for me to  question his finding. That appears 
from  the judgm ent given by W righ t, J., as he then 
was, in  the case of V a lk e r in g  v. W in te r  B ro thers  
(34 L I. L . Rep. 30). He says th is  on p. 34 : “  A ll 
I  have to  do is to  see th a t there was evidence upon 
which they could so find, because i f  there is any 
evidence upon which they could so find, the ir 
finding o f fact is conclusive so fa r as I  am 
concerned.”

Here you have the fact th a t on the inward 
voyage the E rm u k , I  th in k  i t  was, was alongside 
th is  vessel w ith in  six hours o f her arriva l a t the ice 
edge. Now, i f  the captain o f the po rt had not had 
due notice— she did  not get there by accident— he 
must, as i t  seems to  me, have sent her upon the 
notice which he d id  get and waived any better 
notice. That seems to  follow from  the very 
statement o f the facts. S im ilarly, one finds th a t 
when the ship is ready to  go, Exportles, th a t is to 
say, one o f these Governmental institu tions in  the 
port, communicated the fact o f her readiness to 
the captain o f the port, and i t  appears from  the log 
th a t the captain o f the po rt informs the steamer 
th a t he w ill provide an icebreaker to  enable the 
ship to  be taken out of the ice and jo in  the convoy. 
I f  th a t is not waiver o f any fu rthe r notice, I  cannot 
see what possibly could be. I f  the captain o f the 
po rt was not content w ith  th a t as notice i t  seems to 
me what he should have done was to  say : “  That 
is not sufficient notice ; give me a better one ”  ; 
bu t he did  not, and a ll th a t can be argued upon th a t 
is th a t i t  is said : “  True enough the icebreaker 
arrived a t the edge o f the ice on the inward journey, 
and true enough the icebreaker assistance was 
promised when the ship was going to  leave Lenin
grad, bu t th a t was not icebreaker assistance under 
the charter-party. I t  was the ord inary common or 
garden icebreaker assistance,”  i f  I  may express i t  
in  th a t way, “  current in the po rt.”  I  fa il to  follow 
tha t. Here, there was the clause in  the charter- 
pa rty , and here we find Exportles, the people 
from  whom the cargo is to  be obtained, and who 
would be the people w ith  whom the ship was in 
communication, g iving to  the captain o f the po rt 
the notice which, under the charter-party, the 
charterers or the ir agents were bound to  give, 
because i t  was fo r them  to  arrange for the provision 
o f the icebreaker assistance, and I  th in k  i t  is per
fec tly  p la in  th a t the learned umpire was r ig h t in 
a rriv ing  a t the conclusion th a t he did, th a t i f  there

was any in fo rm a lity  about the g iving o f the notice, 
which, at the moment, I  do not see, th a t in fo rm ality  
was waived by the po rt authorities, who were the 
people to  whom i t  had to  be given, and who had to 
act upon it .

For these reasons I  have come to  the conclusion 
th a t the award o f the learned umpire was correct 
and should be upheld, w ith  costs.

Solicitors : fo r the charterers, P e ttite , K en n ed y , 
M o rg a n , and B ro a d  ; fo r the shipowners, W illia m  
A .  C ru m p  and S on .

Sujpme Court of |ubicature.

C O U R T  O F  A P P E A L .

O ctober 15 a n d  16, 1935.

(B efo re  L o rd  W right, M .R ., R omer, L .J -  
and Ev e , J .)

Danneberg v . W h ite  Sea T im b e r T ru s t. (°)

C h a r te r -p a r ty — Ic e -b r e a k in g  c lau se— C h a rte re rs  
to a rra n g e  f o r  p r o v is io n  o f  ic e -b re a k in g  a ss is t
ance— L i a b i l i t y  o f  c h a rte re rs  w h ere  assistance  
in te r m it te n t  a n d  in a d e q u a te — O p e ra t io n  
e xc e p tio n s  c la u s e .

A n  ice  c lau se  i n  a  c h a r te r -p a r ty  p ro v id e d , i n te ‘. 
a lia  (b y  c lau se  (1)), th a t i f  the lo a d in g  p ° rt  
w e re  in ac c e ss ib le  b y  re a s o n  o f  ic e  o r  i n  ca^c 
ic e  set i n  a f te r  the s h ip 's  a r r iv a l  a t  the p o r t ,  the 
c h a rte re rs  u n d e rto o k  to a r ra n g e  f o r  the  p r0 ' 
v is io n  by  the p o r t  a u th o r it ie s  o f  icebreake   ̂
a ss is tan ce  i f  re q u ire d , a n d  (b y  c lau se  (4)) thru 
the c h a rte re rs  s h o u ld  n o t be re s p o n s ib le  f o r  a n y  
loss o f  t im e  d u r in g  p a s s ag e  th ro u g h  the  ic e  a n  
(o r )  a n y  loss o r  d a m a g e  cau s ed  to the  s h ip  by  I f  
o r  f o r  a n y  d e te n tio n  o n  pa s s ag e  th ro u g h  ice .

H e ld ,  th a t i n  s p ite  o f  the d iffe re n c e  o f  lang uage  
i n  c lause  (1) f r o m  th a t used  i n  U g le e x p w ; 
C harkow  v . “ Anastasia”  (Owners) (sup. P-4 
151 L .  T .  R e p . 261), th a t c lau se  w a s  c le a r  a n -  
u n a m b ig u o u s  a n d  im p o s e d  a n  o b lig a t io n  
abso lu te  a n d  p e re m p to ry  as  th a t em b o d ied  in  
A nastasia  case. T h e re  the H o u s e  o f  Tor 
h e ld  th a t the a g ree m e n t to s u p p ly  ic e -b re a m  h 
ass is ta n c e  in v o lv e d  its  s u p p ly  b y  the ch a rte r  
them selves o r  o th ers . H e r e  the c o n tra c t P  
v id e d  th a t  the ass is ta n c e  o f  the p o r t  a u th o r*  V 
s h o u ld  be a rra n g e d  f o r .  T h a t  d id  n o t .
the c h a rte re rs  m e re ly  a s k in g  f o r  o r  suggest* °  
the p r o v is io n  o f  ass is ta n c e  b u t th e ir  s e c u r in g *  
effec tive  p r o v is io n  b y  the re n d e r in g  o f  ass ista  
w h ic h  w a s  n o t c a s u a l o r  in te r m it te n t ,  a  > 
th e re fo re , the c o n s tru c tio n  o f  c lause  (1) w a s  . ^  
sam e  as  the c o n s tru c tio n  o f  the c orrespo nd  
clauses  i n  the  Anastas ia  case. C la u s e  K 
s u p p o rte d  the c o n c lu s io n  th a t c lau se  (1) e 
c le a r  a n d  u n a m b ig u o u s  b y  f ix in g  the l , 
w i t h in  w h ic h  ass is ta n c e  w a s  to be g iv e n , 
d am ag es  f o r  b reach  o f  c la u s e  (2) w e re  g ive__

(a) Reported by  Geo ffrey  P. L anowop.t u y , Esq., B a ft*3 
at-Law .
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clause (3). Clause (1) being clear and unam 
biguous, i t  could not be cut down by clause (4), 
fo r  clause (1 ) was the dom inant and over
r id in g  clause and clause (4) was merely a 
provis ion  by way o f exception.

Decision o f Branson, J .  (sup. p . 538 ; L . T . Rep. 
124) affirmed.

A p p e a l  from  a judgm ent o f Branson, J. dated the 
10th A p ril, 1935 (reported sup. p .5 3 8 ;  153 L . T. Rep. 
124). The facts are stated in the judgm ent o f the 
Master o f the Rolls.

H .  I .  P .  H a lle t t  for the appellant, the charterers. 
C y r i l  M i l le r  fo r the respondents, the shipowners. 
Lord Wright, M Jt .— This is an appeal from  a 

judgm ent o f Branson, J. given on an award stated 
in the form  o f a special case fo r the opinion o f the 
-court by  a very experienced c ity  solicitor, Mr. 
Douglas G arrett. The case is one o f a type which 
in  the last few years has been frequently before 
the courts o f th is  country, and I  w ill indicate in 
the most general terms the nature o f it .  The 
appellants were the charterers o f a vessel, owned 
by the respondent, called the S p id o la . The appel
lants are the W hite Sea Tim ber Trust L im ited , of 
Paris, and they were the charterers o f the steam
ship S p id o la , owned by P. Danneberg, o f Riga. 
Both parties are foreigners, as one sees, bu t the 
contract was entered in to  on the Chamber o f 
Shipping B a ltic  Wood Charter, 1926, a form  of 
contract prepared by the London Chamber o f 
Shipping, and the m atter comes before the courts 
o f th is  country because th a t contract contained 
an a rb itra tion  clause, clause 39. I t  was in  tha t 
way th a t i t  went before an a rb itra to r in  the c ity . 
The vessel was chartered in  Nov., 1933, to  proceed 
to  Leningrad below bridges and to  load a cargo o f 
tim ber to  be delivered to  Antwerp or Ghent. I t  
is well known th a t a t tha t tim e o f the year, or at 
least, the tim e o f the year when the vessel was due 
outside the port, the po rt would be icebound, and 
equally i t  would be icebound when, having loaded 
her cargo in the ord inary way, the vessel was 
prepared to  proceed to  sea. In  order to  induce 
shipowners to  send the ir vessels to  Leningrad while 
i t  was icebound, a clause has been arranged called 
the ice clause ; i t  is a clause which has taken 
different forms, bu t the object o f th a t clause is 
to  ensure th a t the shipowner w ill have the benefit 
of the assistance o f icebreakers in  order to  enable 
the ship to  enter po rt w ith  as li t t le  delay as pos
sible and to  leave the po rt when the ship is loaded, 
also w ith  as lit t le  delay as possible, and i t  provides 
tha t in  certain events compensation, i f  there is 
undue delay, is to  be payable to  the shipowner by 
the charterer. O f course, in  each case the precise 
rights and obligations o f the parties must be 
determined by the exact terms o f the clause which 
ihey have agreed upon. I  am merely indicating 
the general nature o f the position.

This vessel was delayed, or at least the owners 
complained tha t she had been delayed, because 
the requirements o f the ice clause had not been 
Properly fu lfilled  by the charterers, and thereupon 
Proceedings a t a rb itra tion  took place before two 
arb itrators and an umpire, and the umpire made 
his award in  the form  o f a special case. Certain 
Points which were raised in  tha t award are not 
now m aterial, but I  shall read a few passages 
ITOni the case which w ill indicate sufficiently,
.. th in k , first, what are the findings on the part of 
he umpire, and, secondly, what are the questions 
r law upon which he has required the opinion o f 
he court. The facts as stated by him  m ay be

summarised in  th is way. The vessel “  arrived at 
the edge o f the ice ” — tha t means the po in t outside 
the harbour a t which i t  becomes impossible to  
proceed through the ice w ithou t the help o f an 
icebreaker—•“  in the G ulf o f F inland a t about 
m idnight on the 12th Dec., 1933. She d id  not 
arrive a t her loading berth at Leningrad u n til 
1.15 p.m. on the 18th Dec., 1933, and the period 
intervening between these two times was occupied 
by her in getting through the ice in  the G ulf o f 
F inland and Kronstadt Bay w ith  the in te rm itten t 
assistance o f an icebreaker supplied by the harbour 
master or po rt au thority  o f Leningrad, which is 
a department o f the People’s Commissariat of 
W ater Transport and a governmental organisation. 
The icebreaker E r m a k  arrived a t the vessel’s 
position a t 6 a.m. on the 13th Dec., 1933, bu t her 
assistance or attendance was in te rm itten t, and 
during th is period ” — th a t is the period between 
her arriva l a t the edge o f the ice and her arrival 
a t the harbour— “  the S p id o la  was frequently 
ly ing immobile in  the ice. Exercising the best 
judgm ent I  can upon the evidence, I  find th a t the 
periods fo r which on the voyage to  Leningrad the 
vessel was delayed owing to  non-attendance or 
in te rm itten t attendance upon her by the icebreaker 
and her consequent im m o b ility  in  the ice were 
as follows,”  and then he sets out the periods and 
finds a to ta l delay o f ninety-one hours, f if ty  
minutes. Then he turns to  the other pa rt o f the 
voyage and says : “ As regards the voyage from  
Leningrad to  the po rt o f discharge, basing myself 
■-ipon the evidence above-mentioned ” — because, 
as he pointed out earlier, the charterers d id  not 
produce the logs o f any icebreakers, nor d id  they 
give any evidence in  explanation o f the delays 
which adm itted ly  occurred in the vessel’s passage 
through the ice— “  I  find th a t the vessel began 
loading her cargo a t 8 a.m. on Tuesday, the 19th 
Dec., 1933, and completed her loading a t 4.40 a.m. 
on Saturday, the 23rd Dec., 1933, and a t 8 p.m. on 
the same date received her sailing orders from  the 
shippers. As, however, no icebreaker assistance 
was then provided for her, the master took the 
opportun ity  o f taking in some additional bunker 
coal, and th is operation lasted from  9.45 p.m. 
on the 23rd Dec. u n til 4 a.m. on the 24th Dec., 
1933, and I  find th a t i t  was not u n til 7.30 p.m. on 
the 24th Dec., 1933, th a t the vessel was actually 
ready to  leave. She did  not reach open water in 
the G ulf o f F inland u n til 5.35 p.m. on the 12th 
Jan., 1934, and much o f the period intervening 
between these two dates was occupied in  waiting 
fo r the icebreaker, whose assistance was again 
in te rm itten t. I  find th a t the periods a t Leningrad 
and during the passage from  Leningrad to  open 
water for which the vessel was delayed owing to 
non-attendance or in te rm itten t attendance upon 
her by the icebreaker and her consequent im m o
b ility  in  the ice were as follows,”  and then he sets 
out a number o f periods o f delay amounting to 
393 hours, 45 minutes. La ter in  the award the 
umpire finds th a t there was no evidence given by 
either pa rty  o f the m utual relationships o f the 
charterers, Sovtorgflot, Sovfracht, and Exportles, 
nor o f the connection ( if  any) o f any o f these 
bodies, w ith  the Russian Government. That 
finding, in  m y judgm ent, although I  quite appreci
ate why i t  was pu t in, is im m aterial for the purposes 
o f th is case. Those facts having been found by 
the umpire, he goes on to  discuss a t length the 
various contentions on one side and the other, and 
then the question he puts is th is  : “  I f  the charterers’ 
obligations under the ice clause had in fact attached 
and become operative ” — tha t clause m ay be 
disregarded because i t  is not now disputed tha t
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the obligations do in  fact attach and become 
operative, whatever they are— “  what were those 
obligations and have the charterers fu lfilled  them ? ”  
Then the umpire proceeds to  hold in clause 16 of 
the case : “  I  hold, subject to  the opinion o f the 
court, th a t the words in  par. 1 o f the ice clause 
‘ undertake to  arrange fo r the provision by the 
po rt authorities o f icebreaker assistance i f  required 
by  the captain free o f expense to  the steamer, the 
steamer complying w ith  official instructions and 
rules issued by the authorities concerning ice
breaker assistance ’ constituted an unqualified 
undertaking by the charterers to  procure the po rt 
au tho rity  to  provide icebreaker assistance, w ith in  
the meaning assigned to  th a t term  by the House of 
Lords in the cases o f U gleexport C harkow  v. Anastasia 
(O w ners) ; R u s s ia n  W ood A gency L im ite d  v. 
Dam pskibsselskabet H e im d a l (151 L . T . Rep. 
261) (a) — cases to  which I  shall refer later, 
th a t is to say, assistance which should not be 
casual or in te rm itten t, and th a t the la tte r pa rt o f 
the words quoted means tha t upon such assistance 
being provided the master must comply w ith  the 
regulations. I t  does no t appear to me to  be 
material, having regard to  the language o f the 
clause, to  consider what ( i f  any) measure o f connec
tion  w ith  or control over the po rt au thority  existed 
in  the charterers. The words above quoted are 
not, in  m y view, apt words to  express nothing more 
than an obligation on the pa rt o f the charterers 
to  give the instructions necessary to  set in  motion 
the free icebreaker assistance which existed by 
law a t Leningrad, and which the master could have 
procured fo r the ship merely by complying w ith  
the regulations, and w ithou t the assistance o f any 
express provision such as th is in the charter-party. 
I  fu rthe r hold, subject to  the opinion o f the court, 
th a t by necessary inference from  the ice clause 
and the charter-party as a whole, the object of 
assistance was to  enable the vessel to  reach her 
loading berth and afte r loading to  reach open 
water, and tha t the assistance called for by the ice 
clause must be construed accordingly ; as regards 
par. 4 o f the ice clause, I  hold, subject to  the 
opinion o f the court, th a t the effect o f th is is merely 
to  protect the charterers from  lia b ility  for any 
delay which m ight (and doubtless would) be 
inseparable from  a passage through the ice even 
w ith  non-interm ittent icebreaker assistance.”  Then 
the umpire proceeds to  find tha t, i f  th a t view is 
correct, the charterers are to  pay to  the owner the 
sum o f 2521. 11s. 4d .— I  need not enter in to  the 
details as to  how th a t sum is arrived at— and he 
asks the court to  uphold th a t view i f  they th in k  the 
opinions on th is question o f law which he expresses 
are correct. Then he proceeds in  the alternative 
to  find  th a t i f  the court should be o f opinion th a t 
“  the obligations o f the charterers under the ice 
clause were as contended for by them ” — th a t is 
to  say, the contentions which he set out earlier 
and to  which I  shall refer— “  I  find th a t the 
charterers are under no lia b ility  to  the owner, and I  
hereby award th a t there is nothing due from  the 
charterers to  the owner.”  That award as made by 
the arb itra tor, subject to  the opinion o f the court, 
was upheld, in  the form  in which he made it ,  by 
Branson, J., and i t  is from  his judgment th a t the 
m atter now comes before th is court. In  con
sidering the ice clause i t  is necessary to  bear in 
m ind the decisions which had been given by 
Roche, J., the Court o f Appeal, and the House of 
Lords on a form  o f ice clause which is s im ilar to 
th a t now in question. Perhaps i t  would be con
venient a t th is  stage i f  I  were to  read the ice clause

a ) The la tte r case is referred to  as the “ A sko ”  case, the 
name of the ship concerned.

which is to  be found in th is  charter-party and then 
to  refer to  such passages in the judgm ent o f the 
House o f Lords as seem to  throw  lig h t upon its 
construction. The ice clause fo r present purposes 
contains four clauses. Clause (1) is :  “ In  the 
event o f the po rt o f loading being inaccessible by 
reason o f ice, or in case ice sets in  a fter vessel’s 
arriva l a t po rt o f loading, the charterers undertake 
to  arrange for the provision by the po rt authorities 
o f icebreaker assistance i f  required by the captain, 
free o f expense to  the steamer, the steamer comply
ing w ith  official instructions and rules issued by the 
authorities concerning icebreaker assistance. . • • 
(2) Icebreaker assistance to  be rendered free of 
expense to the steamer w ith in  forty-e ight hours of 
receipt by the captain o f po rt (at loading port) ” — 
I  th in k  “ o f ”  is missed out here— “ master’s or 
owners’ notification o f a rriva l a t the edge o f ice, or 
when leaving po rt forty-e ight hours a fte r notifica
tion  by the master o f readiness to  leave. (3) T im e 
lost by the vessel in  w a iting fo r icebreaker assistance 
a t the edge o f ice, and when leaving the loading 
po rt in  the excess o f the tim e provided for in  clause 2 
to  count as demurrage and (or) detention and to  be 
paid by  charterers a t the rate o f 201. per day or 
p ro  ra ta , from  which tim e days saved in  loading and 
(or) discharging shall be deducted. (4) The 
charterers shall not be responsible for any loss of 
tim e during passage through the ice and or any 
loss or damage caused to  the steamer by ice or for 
any detention on passage through ice.”

The main arguments which have been p u t forward 
very clearly by Mr. H a lle tt for the charterers 1 
th in k  may be summarised thus. He contends, 
first o f all, th a t the obligation under clause (1) 18 
merely an obligation to  arrange for the provision 
by the port authorities o f icebreaker assistance ; 
th a t is to say, they have to  take steps which in the 
ord inary course would secure th a t provision, and 
once they have taken those steps, the ir responsibility 
is discharged and they are not in  any way responsible 
for any delay, neglect, or default in  the actual 
provision by the po rt au thority  o f the icebreaker 
assistance ; in  other words, clause (1) is lim ited to 
an obligation merely to  do something towards the 
form  o f arrangement. He did not pu t any stress 
upon the words : “  the steamer complying w ith 
official instructions and rules issued by the 
authorities concerning icebreaker assistance,”  
cause he frank ly  adm itted th a t he could nU“ 
distinguish the words in the qualification in which 
they stood from  those which were discussed by the. 
House o f Lords in  the case o f the A n a s ta s ia  (ulrl 
s u p .), and which were held not to  lim it  in  any way 
the charterers’ obligations. He fu rthe r argued 
th a t the words, “  icebreaker assistance,”  mean 
something different from  “  icebreaker assistance 
to  enter or leave the po rt,”  and tha t they were 
satisfied by the provision o f an icebreaker whic 
m ight or m ight not give assistance ; in  other word8» 
he argued th a t there was no definition of the 
purpose or object for which the icebreaker assistance 
was to  be provided, and a  fo r t io r i no provisio 
which would involve any obligation i f  th a t purp(>s 
or object was not secured by the assistance whic 
was provided. So much fo r clause (1). »

As to  clause (2), Mr. H a lle tt ’s contention, 
gather, was tha t i t  was not absolute or peremptory 
in  its  terms ; i t  was merely inserted as an ans'v'e 
to  such obligation as m ight be embodied 
clause (1) and was to  f ix  a tim e a t which the ice 
breaker assistance— in the sense which I  have Jus 
explained— was to  be available. . „

Then w ith  regard to  clause (3), “ Tim e l° s t„  j  
the vessel in  w a iting fo r icebreaker assistance, ^  
gather there was no special argument advanc
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except this, th a t clause (3) was used in  order to  
find a d istinction between clause (3) and clause (4). 
As I  fo llow it ,  Mr. H a lle tt ’s contention was tha t 
clause (4) was absolute, not on ly in  language, bu t 
in  effect, and reading i t  w ith  clause (3) and also 
w ith  clause (1), i t  amounts to  th is : I f  there had 
been such an arrangement as he contemplated to 
be required under clause (1) for such icebreaker 
assistance as he contemplated was involved on his 
construction, and th a t icebreaker assistance appeared 
and was available fo r the steamer w ith in  fo rty - 
eight hours o f the receipt o f the notification of 
arriva l in  the one case, and the notification of 
readiness to  leave in the other case, no delay o f 
any k ind, or due to  any circumstance which 
occurred after the icebreaker assistance was ren
dered free o f expense to  the steamer would involve 
any responsibility on the charterers, even though 
the delay and the loss o f tim e and the detention— 
I  pu t aside the damage as invo lv ing rather different 
considerations— was due to  the fact th a t the ice
breaker absented itse lf for indefinite periods, or 
indeed, went away altogether, because th a t was a 
m atter which was foreign to  the obligations or the 
responsibility. Such is the argument o f the 
charterers. Before dealing w ith  the contentions of 
Mr. H a lle tt in  detail i t  may be convenient to  look 
a t the decision o f the House o f Lords in  the cases 
o f the A n a s ta s ia  and the A sko , o f which I  have 
already given the reference. There were two 
appeals and they were heard together, and I  th in k  
I  w ill sufficiently indicate the broad distinctions 
between the contract in  those cases and the con
trac t in  the present case by po in ting to  certain 
differences— I  do not say there are no other differ
ences— but the differences I  am going to  po in t to 
are, I  th ink , sufficient. In  the firs t case, the case 
o f the A n a s ta s ia , dealt w ith  in  th a t court, the 
charterers undertook to  provide “  icebreaker 
assistance to  enable the steamer to  reach, load at, 
and leave loading port, steamer being free of 
expense fo r icebreaker assistance.”  There the 
difference was obviously th is : The charterers 
undertook “  to  provide,”  and not “  arrange fo r the 
provision by the po rt authorities ”  and th a t ice
breaker assistance is fu rthe r defined as being to  
enable the steamer to  reach, load at, and leave 
loading port. Then there is a clause in  the 
A n a s ta s ia  case which is identical w ith  clause (2) in 
the present contract, and there is a clause which 
is almost identical w ith  clause (3). In  the other 
case, the case o f the A sko , the clause was, so far 
as is m aterial : “  Charterers to  supply the steamer 
w ith  icebreaker assistance i f  required by the 
captain to  enable her to  enter or leave the po rt of 
loading free o f a ll expenses to  the owners . . . 
Icebreaker assistance to  be rendered w ith in  fo rty - 
eight hours a fte r steamer’s arriva l a t the ice edge 
or readiness to  leave the po rt o f loading. A ny 
tim e lost in  w a iting ice-breaking beyond forty-e ight 
hours after readiness to  proceed to  be fo r charterers’ 
account.”  There again the differences, so fa r as 
material here, are comparable to  those in  the 
other case.

The principles which were la id  down by the 
House o f Lords fo r the construction o f those words 
m those charter-parties may, I  th in k , be quite 
shortly summarised. In  the firs t place, the House 
of Lords held th a t the language o f clause (2) to 
supply the steamer w ith  icebreaker assistance is 
peremptory. I t  was said “  T ha t s tipu la tion does 
not mean th a t the obligation is merely to  make 
arrangements w ith  the po rt au tho rity  or any other 
Person fo r th a t supply. I t  is, I  th in k , im m aterial 
whether or not the charterers and the p o rt au thority  
ean be treated as parts o f one and the same ju rid ica l 
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en tity , whether the Soviet Government or any 
other person ; as to  th is the evidence does not 
seem to  me sufficient to  ju s tify  m y expressing any 
opinion ; in  either case the charterers have con
tracted to  supply the assistance, and tha t, in  m y 
opinion, means either by themselves or by others, 
so th a t they cannot ju s tify  a failure to  do so on 
the pre text th a t they had not the icebreakers under 
the ir control and could not get them  supplied by 
those who controlled them. In  th a t sense the 
obligation is absolute. The charterers assumed tjie  
obligation and the risk. I t  follows equally th a t the 
charterers’ obligation is not lim ited  to  an ob li
gation to  do the ir best to  supply. The language o f 
the clause is peremptory.”

The next po in t upon which I  want to  refer to  the 
opinion o f the House o f Lords deals w ith  another 
m atter, and tha t is the position, in  the opinion o f 
the House o f Lords, o f the charterers in  respect of 
the obligation to  render icebreaker assistance after 
the specific tim e a t which th a t obligation attaches 
th a t is to  say, forty-e ight hours in  th is  case a fte r 
the notification, and in  the other cases, a fte r 
readiness. There is, o f course, a provision for the 
period o f delay i f  icebreaker assistance is not 
rendered w ith in  the forty-e ight hours, and in  th a t 
respect I  can see no difference between the cases 
which were before the House o f Lords and the 
present case, and I  do not th in k  any is suggested. 
Then the opinion o f the House o f Lords goes on, 
in  th is  way : “  B u t once the assistance has been 
supplied there is no stipu la tion as to  tim e. The 
exact character o f what is meant by the icebreaker 
assistance is not particularised save th a t i t  is to  
enable the ship to  enter or leave the po rt free o f a ll 
expense to  owners. The judge has found in  th is  
case th a t fo r a period o f six days a fte r the Oktober 
firs t came the steamer had only icebreaker assistance 
for nine or ten hours, and th a t she then lay unassis
ted in  K ronstadt Roads fo r three days, and again 
was le ft fo r some periods w ithou t icebreaker 
assistance between the 9th and 12th Jan., 1931. 
The appellants d id  not explain why the assistance 
was so in te rm itte n t; in  effect they contended 
tha t the ir obligation could not in  any case be pu t 
higher than an obligation to  do the ir best or to  do 
what was reasonable, and th a t the onus lay  on the 
respondents to  show th a t they had not done the ir 
best or had not done w hat was reasonable. I  
th in k  th is  contention is erroneous ; there is in 
the clause a positive undertaking to  render ice
breaker assistance, which, I  th in k , means p r im A  
fa c ie , assistance which is not casual or in te rm itten t, 
and in  order to  ju s tify  a failure in  th a t respect the 
charterers must show some excuse. The absence 
o f icebreakers fo r such periods in  the aggregate as 
the judge has here found is p r im A  fa c ie  a breach 
o f the undertaking. I  do not say th a t a fter the 
inception o f the service absence o f icebreaker 
assistance a t some period or periods may not be 
justified ; bu t I  th in k  the words o f the clause are 
p r im A  fa c ie  not satisfied by in te rm itte n t assistance. 
I  have already stated m y opinion th a t i t  is 
im m ateria l whether or not the icebreakers are 
controlled by the charterers, because the ir re
sponsibility is the same in  either event. B u t i t  
seems to  me th a t there m ay be contingencies, such 
as perils o f the seas, which, w ithou t anyone’s fau lt, 
hinder or in te rrup t the service, w ithou t any lia b ility  
attaching to  the charterers in  those respects.”  
Then lower down i t  says th is  : “  The express
obligation to  render icebreaker assistance to  the 
chartered vessel— th a t is, assistance sufficient o r  
satisfactory fo r the specified purpose— involves a 
due regard both to  her safety and her dispatch, and 
is pa ram ount; hence the convoy system can only

A A A  A
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be justified so fa r as i t  can be reconciled w ith  this 
paramount ob ligation.”  Then there is a discussion 
w ith  regard to  proceeding in  convoy, which is not 
m aterial here, because no one has been to ld  whether 
the absence from  tim e to  tim e o f the icebreakers, 
which was found by the umpire, was due to  the 
fa c t th a t they had too many vessels in  convoy 
o r  due to  any other particu lar reason.

T ha t was the decision o f the House o f Lords upon 
the construction o f the contracts which they had 
before them, and although i t  is perfectly well 
recognised th a t the views o f any tribuna l, however 
exalted, upon the construction o f a particu lar 
contract do not necessarily determine the con
struction  o f any other contract, because each 
con tract is a th ing  by  itse lf and has to  be considered 
according to  its  own terms and according to  the 
to ta lity  o f its  conditions, ye t in  the present case, 
even i f  the tw o sets o f contracts are not treated as 
identical, s t ill there is such s im ila rity  in  the general 
conditions under which they are entered in to  and 
such s im ila rity  in  phraseology and the ir specific 
provisions, th a t the opinion o f the House o f Lords 
upon the construction o f the contracts before them 
in  the case I  have referred to  must afford great 
assistance in  construing th is  particu lar contract. 
G iv ing the m atter the most careful consideration 
th a t I  can, I  have come to  the conclusion th a t the 
views arrived a t on the construction o f th is par
ticu la r contract, both by  the umpire and by the 
learned judge, are correct, and I  find, in arriv ing 
a t th a t conclusion, the greatest possible assistance 
by  considering the previous decision o f the House 
o f Lords in the case to  which I  have referred. The 
firs t po in t which strikes one is a distinction in  the 
language o f clause (1). I  have, however, come to 
the conclusion tha t, according to  its true con
struction , clause (1) is quite clear and unambiguous, 
and th a t i t  im ports an obligation as absolute and 
peremptory as the obligation which was held to 
have been embodied in  the cases o f the A n a s ta s ia  
and the A sko. In  the cases o f the A n a s ta s ia  and 
A sk o , as I  have already pointed out, the House of 
Lords held th a t the charterers had contracted to  
supply assistance either by  themselves or by 
others. In  th is particu lar case they had undertaken 
to  arrange fo r the provision o f icebreaker assistance, 
i f  required by the captain. I t  is not un im portant 
to  remember th a t there is, as was found in  this 
case, a r ig h t under Russian law o f any captain 
coming to the po rt to  require himself icebreaker 
assistance. The provision, therefore, in  clause (1) 
is intended to  give h im  a r ig h t against the charterers 
in  excess o f th a t r ig h t which he has at general law, 
and, in  m y opinion, the argument on behalf o f the 
charterers would insert words qualify ing “  arrange.”  
In  m y opinion “  arrange fo r the provision o f ice
breaker assistance ”  means, no t merely th a t the 
charterers are bound to  take steps or to  ask or to 
suggest to  the po rt authorities th a t icebreaker 
assistance should be provided ; they have to 
“  arrange ” — th a t means sufficiently or success
fu lly — for the provision o f icebreaker assistance ; 
th a t means to  secure the provision by  the port 
authorities. I f  th a t is the true construction, then 
the obligation is on the charterers th a t th a t should 
be done— th a t the icebreaker assistance should be 
actua lly provided— and by  th a t line o f reasoning 
i t  seems to  me th a t the result on the true con
struction o f clause (1) is exactly the same as the 
result on the construction o f the corresponding 
clauses in  the cases o f the A n a s ta s ia  and the A sko. 
I t  is an obligation to  provide icebreaker assistance, 
which, i t  is true, is not to  be provided by  the 
charterers personally, bu t they undertake they 
w ill effectively and successfully arrange fo r th a t

provision by the port authorities ; th a t is to  say, 
they undertake tha t, through the agency o f the 
po rt authorities, icebreaker assistance w ill be 
provided.

The next po in t which has been emphasised is 
th a t the words “  icebreaker assistance ”  are used 
here w ithou t the addition o f the words which are 
found in  these other two cases, “  to  enable the 
vessel to  enter or leave the po rt o f loading.”  In  
m y opinion, the absence o f those words makes no 
difference. I  th in k  they are quite otiose. “  Ice
breaker assistance ”  means the assistance o f an 
icebreaker, and not merely the physical presence of 
an icebreaker which does nothing ; i t  means assist
ance fo r some purpose. The on ly possible purpose 
under a contract o f th is  nature and in  those c ir
cumstances fo r which icebreaker assistance would 
be required to  be given is to  enable a vessel to  enter 
or leave the port, and I  therefore trea t as quite 
im m ateria l the absence o f those words. I  th ink  
i t  constitutes no distinction a t all.

Clause (2), in  m y judgm ent, strongly supports 
m y conclusion th a t clause (1) is clear and un
ambiguous. I t  is quite unqualified in  its  terms. 
I t  is peremptory in its  terms : “  Icebreaker
assistance to  be rendered free o f expense to  the 
steamer w ith in  48 hours o f receipt by the captain 
o f po rt (at loading port) o f master’s or owner’s 
notification,”  and so on. T ha t is subject to  no 
qualification a t all. I t  does not say “  I f  the port 
authorities had been able to  satisfy our request, 
then icebreaker assistance w ill be rendered, and 
i f  i t  is not rendered w ith in  48 hours, we w ill pay 
certain compensation.”  I t  says in  terms “  ice
breaker assistance is to  be rendered free o f expense 
to  the steamer,”  and th a t is the whole o f the 
clause, which is absolute in  its  terms. I t  is perfectly 
true th a t when you come to  the th ird  clause you 
get a provision as to  the damages or compensation 
which are payable in  the event o f clause (2) not 
being complied w ith . Clause (3) is in  these terms • 
“  T im e lost by the vessel in  w a iting fo r icebreaker 
assistance a t the edge o f ice and when leaving 
the loading po rt in  the excess o f the time 
provided fo r in  clause (2) to  count as demurrage 
and (or) detention and to  be paid by  chart
erers a t the rate o f £20 per day or p ro  rata  
from  which tim e days saved in loading and (or) 
discharging shall be deducted.”  T ha t is treating 
the obligation under clause (2) as a firm  obligation, 
not qua lify ing  i t  in  any way, bu t provid ing liq ul" 
dated damages in  the event o f any breach being 
com m itted o f th a t obligation. As I  have said, 
I  th in k  the language o f clause (2) supports the view 
I  have arrived at, tha t clause (1) is clearly a 
peremptory clause imposing an obligation. Then 
comes clause (4), which has been very mucn 
relied upon by M r. H a lle tt. He uses clause (4) 3 
showing th a t the obligations under clause 
resting on the charterers, were lim ited  to  doing 
something by way o f arrangement w ith  the por 
authorities, and then he says th a t view is 
roborated and confirmed by clause (4) whicn. 
following out th a t idea, provides in  terms th®
“  the charterers shall not be responsible fo r any 
loss o f tim e during passage through the ice and (o J 
any loss or damage caused to  the steamer by jlce, r (. 
fo r any detention on passage through ice.”  
does not hesitate to  say th a t tha t clause is to 
read in  its  fu ll scope and meaning, w ithou t any 
qualification at a ll, and the result, therefore, wou 
be th a t the charterers, having fu lfilled , as he say - 
the conditions o f clause (1), and the icebrea* 
having appeared w ith in  48 hours, no ham e_ 
attaches to  the charterers even though the m 
breaker went away having broken a li t t le  ice a
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got the vessel inside the ice and on its  passage 
through the ice, and even though under those 
circumstances the icebreaker went away and le ft 
the vessel peacefully in  the ice u n til the spring came 
and released it .  O f course, i f  those words are to 
be taken in  the ir widest sense, w ithou t any qualifica
tion  or any other lim ita tion , then, no doubt, th a t 
view is righ t. “  A ny detention on passage through 
ice,”  i f  unqualified, would cover anything o f th a t 
sort, bu t in  m y judgm ent not on ly do I  disagree 
w ith  the suggested construction o f clause (1), but
1 also th in k  th a t clause (4) is to  be read subject to  a 
qualification which, so fa r as I  know, is almost 
certainly, in  the m a jo rity  o f cases, to  be im plied 
wherever you have an exceptions clause. I  accept 
the statement o f princip le which was given by 
Scrutton, L .J . in the case o f G ib a u d  v. G reat E a s te rn  
R a ilw a y  C o m p a n y  (125 L . T. Rep. 76 ; (1921)
2 K . B. D iv . 426), a case which on the facts is con
siderably removed from  th is ease. Indeed, the 
statement by Scrutton, L .J . evidently cannot be 
regarded as anything bu t a m atter o f observation, 
bu t coming from  so great a lawyer in  any view 
what he says is w orthy o f serious consideration, 
and I  venture to  th in k  th a t the passage I  refer to  
is so well expressed as to  be o f great value in  a case 
like this, which is different on its  facts. Scrutton, 
L .J . said (125 L . T. Rep. a t p. 81 ; (1921) 2 K . B. 
a t p. 435) : “  The po in t argued here was th a t the 
appellant was not bound by the conditions relieving 
the company from  lia b ility , because the company 
had not kept the bicycle in  the place in  which they 
had contracted to  keep i t . ”  The question in  th a t 
case was whether a bicycle could be kept in a cloak
room or could be kept in  a station. The learned 
Lord  Justice goes on to  say th is : “  The principle 
is well known, and perhaps L i l le y  v. D oub leday  
(44 L . T . Rep. 814 ; 7 Q. B. D iv . 510) is the best 
illustra tion , th a t i f  you undertake to  do a th ing  
in  a certain way, or to  keep a th ing  in  a certain 
place, w ith  certain conditions protecting it ,  and 
have broken the contract by not doing the th ing  
contracted fo r in  any way contracted for, or not 
keeping the article in  the place in which you have 
contracted to  keep i t ,  you cannot re ly on the 
conditions which were only intended to  protect you 
i f  you carried out the contract in  the way in which 
you had contracted to  do it .  In  L i l le y  v. D oub leday  
the defendant had contracted to  warehouse certain 
goods a t the m ain warehouse. He warehoused part 
o f them  a t another place, and, w ithou t negligence 
on his pa rt, they were lost from  the other place. 
I t  was held th a t though he would have been 
protected i f  the goods had been lost w ithou t 
negligence from  the place where he had contracted 
to  keep them, he lost th a t protection when he 
warehoused them  in  a place where he had not 
contracted to  keep them .”  A tk in , L .J . in  the la ter 
case o f T h e  C a p  P a lo s  (15 Asp. Mar. Law 
C'as. 403; 126 L . T. Rep. 82 ; (1921) P. 458) 
quoted these words w ith  approval. That 
tvas a case where under a towage contract the vessel 
Was lost because the defendant had either taken 
away the tugs, or not taken proper steps to  send 
them back, and le ft the sailing ship on the shore so 
th a t she was lost ; a t any rate he had tem porarily 
given up any a ttem pt to  continue the towage, and 
le ft the performance o f his duties to  others. I t  
was held in  th a t case th a t a s im ilar lim ita tion  to 
th a t expressed by A tk in , L .J . must be pu t on the 
very sweeping words o f exception in  th a t contract.

In  th is  case, i f  I  am rig h t in  holding th a t clause (1) 
■s clear and unambiguous in  the sense in  which I  
nave indicated, then i t  cannot be cu t down by 
clause (4), because from  the very nature o f things 
clause (1) is established as a dom inant and over

rid ing clause, and clause (4) is merely a clause o f 
exception and as such must be construed w ith  
th a t lim ita tion  which always applies to  a clause 
o f exception in  a case like th is  where i t  is sought to  
apply i t  to  cases where the provisions o f the 
dominant clause are not being fu lfilled  ; in  other 
words, clauses (1) and (4) must be read together 
so th a t they can receive harmonious effect ; in  
other words, freedom from  responsibility on ly 
applies to  cases in  which there is a performance 
or an attem pt to  perform the conditions o f clause 
(1). I f  the conditions o f clause (1) are not being 
complied w ith , then clause (4) w ill not, in  m y judg 
ment, relieve from  responsibility fo r any breach 
o f clause (1), because clause (4) m ight have been 
quite d ifferently expressed. However peremptory 
clause (1) m ight be in  itself, you m ight have in 
clause (4) words o f exception so precise and so 
sweeping as to  excuse any breach whatever o f 
clause (1), bu t tha t, I  th in k , is not the effect o f  
clause (4) in  the present case. Again, i t  m ight 
be th a t i f  clause (1) was ambiguous and uncertain, 
then the language o f clause (4) m ight be brought 
in  in order to  explain the am biguity and to  give 
a more lim ited  effect to  clause (1). Taking the 
view I  do o f the effect o f both these clauses, I  
th in k  they can on ly be read together by giving 
the dominant effect to  clause (1) and the more 
lim ited effect to  clause (4).

There is on ly one other po in t I  need note, and 
tha t is th a t clause (4), i t  was said by Mr. H a lle tt, 
is clearly supererogatory in  view o f the decision 
o f the House o f Lords, the passage to  which I  have 
referred in the A n a s ta s ia  case indicating th a t there 
may be difficulties in  performance, bu t which are 
not inconsistent w ith  a due regard to  clause (1) in 
which no lia b ility  would attach to  the charterers. 
That may or may not be so, bu t in  any view the 
broad ru ling which was given in  the House o f 
Lords was not given u n til th is  clause was settled. 
In  effect, I  do not question th a t the charterers 
have sought to  minimise the liab ilities which have 
been declared to  attach to  them under the former 
ice clause, bu t no doubt they have had to  deviate 
as li t t le  as possible from  the language which the 
shipowners had accepted, and would be w illing  to  
accept, and I  th in k  the changes which have been 
made in the ice clauses in  th is  case have not 
relieved them o f the obligation under which the 
shipowners in the earlier cases were held to  be.

In  those circumstances, I  th in k  the appeal fails 
and should be dismissed w ith  costs.

Rom er, L.J.— The question which falls to  be 
decided in th is  appeal is whether the obligation 
o f the charterers under the ice clause contained 
in  the charter-party is merely an obligation to  
arrange fo r the provision o f icebreaker assistance 
a t the ice edge when the ship is going in to  po rt 
and a t the wharfside when the ship has completed 
her loading, or whether i t  be an obligation to  
arrange fo r the provision o f continuous icebreaker 
assistance while the ship is passing in  the firs t 
case through the ice to  the wharfside, and in  the 
second case from  the wharfside to  the open sea. 
I f  the obligation is the former o f those two, then 
th is  appeal is entitled to  succeed ; if ,  on the other 
hand, the obligation is the la tte r o f the tw o which 
I  have mentioned, then I  th in k  i t  has failed. H aving 
regard to  the decision in the House o f Lords in 
the cases o f U gleexport C harkow  v. Anastasia 
(owners) and R u s s ia n  W ood A gency  L im ite d  v. 
D am pskibsselskabet I l e im d a l  (the la tte r case re
ferred to  as the A sko)(sup . p . 482; 151 L . T. Rep.261), 
and the decision o f the Court o f Appeal in  T h e  C ap  
P a lo s  case, to  which m y Lord  has referred, th is
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appeal must be dismissed. I f  clause (1) o f the 
ice clause be ambiguous in  its  terms, th a t is to  
say, i f  i t  w ill adm it o f a construction which w ill 
place either the one or the other o f those two 
obligations upon the charterers, there is, in  m y 
opinion, a great deal to  be said on the pa rt o f the 
appellants, because i f  there be th a t am biguity 
i t  m ay well be argued th a t clauses (2) and (4), and 
probably (3), resolve th a t am biguity in  favour of 
the charterers. Clause (2) provides as follows : 
“  Icebreaker assistance to  be rendered free o f 
expense to  the steamer w ith in  fo rty-e ight hours 
o f  receipt by the captain o f po rt (a t loading port), 
master’s or owner’s notification o f arriva l a t the 
edge o f ice, or when leaving po rt forty-e ight hours 
a fte r notification by the master o f readiness to  
leave.”  I t  is quite p lain th a t i f  the icebreaking 
assistance be o f the continuous nature to  which I  
have referred, i t  cannot possibly be rendered 
w ith in  fo rty-e ight hours after the ship’s arriva l at 
the ice edge, or w ith in  fo rty-e ight hours a fte r the 
ship has completed her loading. I t  m ight be said 
th a t th a t clause, therefore, indicates th a t the 
obligation o f affording the icebreaker assistance 
required by clause (1) is an obligation o f the more 
lim ited  assistance and not o f the continuous and 
fu l l  assistance to  which I  have referred. That 
construction would then be assisted by a con
sideration o f clauses (3) and (4) inasmuch as by 
clause (3) i t  is found th a t sanctions are provided 
fo r in  the event and in  the event only, apparently, 
o f a fa ilure to  render icebreaker assistance a t the 
edge o f the ice and a t the wharfside, and th a t no 
express sanctions are mentioned in  the event o f 
fa ilure on the pa rt o f the charterers to  render 
continuous assistance u n til the ship has got through 
the ice, in  the one case to  the w harf and in the 
other case from  the w harf to  the open sea ; on 
the contrary, clause (4) in  express terms provides 
th a t : ‘ ‘ The charterers shall not be responsible 
fo r any loss o f tim e during passage through the 
ice and (or) any loss or damage caused to  the steamer 
by ice, or fo r any detention on passage through 
ice.”  That argument, i f  clause (1) be ambiguous 
in  its  language, strikes me as being a very forcible 
one, bu t in m y opinion clause (1) is not ambiguous. 
I t  was indeed suggested, I  th ink , a t one tim e, 
th a t no tw o business people should agree th a t a 
charterer should provide means o f assistance a t the 
edge o f ice and a t the wharf, and th a t the ship
owner should be responsible fo r the provision o f 
the g iv ing o f assistance during the passage through 
the ice. I  do not m yself understand tha t, because 
i t  m ust be remembered th a t in  the vast m a jo rity  
o f cases the charterer has no more control over the 
icebreaking vessels than has the owner o f a ship. 
I  do no t know why a  p r io r i  the obligation should 
be throw n on the charterers rather than on the 
shipowners, but, however th a t m ay be, i t  appears 
to  me th a t clause (1), when properly read, admits 
o f  one construction and one construction only. 
L e t me read i t  once more. I t  says : “ In  the 
event o f the p o rt o f loading being inaccessible by 
reason o f ice ” — what does th a t mean ? I t  means 
in  the event o f the ship being unable, by reason 
o f ice, to  reach the port. Then i t  goes on : “  Or 
in  case ice sets in  a fte r vessel’s a rriva l at po rt o f 
loading ” — w hat does th a t mean ? In  case after 
loading, the ship is unable to  reach the open sea 
by reason o f ice. Then : “  The charterers under
take to  arrange fo r the provision by the port 
authorities o f icebreaker assistance ” — w hat is tha t 
assistance ? I t  m ust be the assistance to  enable 
the ship to  overcome the difficulties which are 
referred to in  the words I  have already read, 
d ifficu lties arising from  those two events. I f ,  as I

th in k  is the case, those words are unambiguous— 
th a t is to  say, i f  i t  is p lain from  tha t language that 
the obligation is to  provide continuous assistance 
u n t il the ship reaches the w harf in  the one case, 
and the open sea in  the other case— i t  is our duty 
as a court o f construction to  pu t such a construc
tion  on the subsequent clauses, i f  tha t construction 
is proper, as w ill not render them repugnant to 
clause ( I) .  Remembering tha t, I  see whether i t  is 
possible to  construe clause (2) and clause (4) so as 
not to  be repugnant to  the obligation in  the plain 
terms imposed by clause (1). Clause (2) says : 
“  Icebreaker assistance to  be rendered free of 
expense to  the steamer w ith in  forty-e ight hours,”  
and so on. I t  is to  be observed tha t i t  does not 
say : “  The icebreaker assistance which is referred 
to  in  clause 1,”  bu t merely “  icebreaker assistance.”  
In  other words, the assistance must begin a t the 
ice edge w ith in  forty-e ight hours o f the arriva l of 
the ship, and th a t icebreaker assistance must begin 
again when the ship is ready to  leave the wharf. 
Clause (2) is not necessarily referring to the fu ll 
assistance which has to  be rendered under clause (1)- 
Then when we come to  clause (4) we are entitled 
and bound, I  th in k , to  pu t a construction upon it  
which w ill have the effect o f inserting in  the clause 
the words : “  Perform ing the ir obligation.”  The 
words are these : “  The charterers shall not be 
responsible,”  and so on. I  th in k  the proper con
struction o f th a t clause, having regard to  the 
decision in  the C a p  P a lo s  case, is : “  The charterers 
perform ing the ir obligations under clause (1) shall 
not be responsible fo r any loss during passage 
through the ice and (or) any loss or damage caused," 
and so on. I  w ill not read again the case o f the 
C ap  P a lo s , bu t in  the course o f g iving his judgment 
in  th a t case A tk in , L .J . quoted a statement o f a 
principle which is to  be applied in such cases, 
which was a statement o f princip le made by 
Scrutton, L .J . in  an earlier case. The Master o f the 
Rolls read out th a t passage, and I  do not propose 
to read i t  again. App ly ing th a t principle to 
clause (4), as I  th in k  in the circumstances we are 
obliged to , i t  follows th a t th is  appeal fails, and 
must be dismissed.

Eve, J.—  I  agree en tire ly  w ith  the judgments 
which have ju s t been pronounced, and the con
clusions to which they take us, and I  have nothing 
to  add.

The Master of the Rolls.— I  should have said 
tha t we attach no importance to  the fact th a t in 
clause (3) there is a specification w ith  regard to  the 
liquidated damages, and th a t there is no reference 
to the measure o f damages in  clause (4). I t  is very 
common in  contracts o f affreightment to  append a 
clause w ith  regard to  liquidated damages w ith 
regard to  one particular breach, and to  say nothing 
about the damages in  regard to  another class of 
breach. The appeal w ill be dismissed w ith  costs.

C h a p m a n .— M y Lord, th is is a very important 

m atter fo r the charterers, and o f course, as y oUf  
Lordship w ill understand, i t  is not on ly confined 
to  th is  one pa rticu lar case necessarily. In  those 
circumstances, m y clients are anxious to  take this 
m atter to  the House o f Lords, and I  ask y ° ur 
Lordships’ permission fo r leave to  appeal to the 
House o f Lords.

The Master of the Rolls.— In  th is case the 
court is o f opinion th a t they should not give leave 
to  appeal to  the House o f Lords. This is a particu
la r charter-party. We have no indication that 
precisely th is  type o f clause is to  be found in  any 
other charter-party. The House o f Lords has 
pronounced its  views on the construction o i a 
charter-party which does not appear to  d iffer
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either in principle or in  substance from  th is  particu
la r charter-party, and, a fte r all, some regard must 
be had to  the position o f th is  shipowner, Mr. 
Danneberg, o f Riga, whoever he may be. A lready 
there has been an arb itra tion  before a very expe
rienced arb itra to r in  the c ity  ; there has been a 
hearing before a very experienced commercial judge, 
and th is  court has heard the m atter a t very con
siderable length. In  a ll those circumstances, th is 
court is o f opinion th a t there should be no leave 
to  appeal given. O f course, th a t does no t prevent 
you from  going to  the House o f Lords, bu t th is 
cou rt is bound now to  exercise a discretion in  the 
m atter, the ir opinion is th a t there should not be 
any leave given.

C h a p m a n .— I  entire ly appreciate what your 
Lordship says, and in  those circumstances I  shall 
consider whether to  exercise m y r ig h t to  go to  the 
House o f Lords.

The M aster of the Rolls.— O f course th is  is 
not a t a ll fina l ; you quite appreciate tha t.

C h a p m a n .— I f  your Lordship pleases.

A p p e a l dism issed.

Solicitors for the appellants, P e ttite , K en n e d y , 
M o rg a n , and B ro ad .

Solicitors for the respondents, W ill ia m  A .  C ru m p  
and Son.

H I G H  C O U R T  O F  J U S T I C E .

K IN G ’S B E N C H  D IV IS IO N .
W e d n e s d a y , M a y  22, 1935.

(Before B r a n s o n , J .)

Société Anonym e C om ercia l de E xportación  e 
Im p o rtac ió n  (Louis D reyfus e t C ia ) L im ita d a  v. 

N atio n al S team ship C om pany L im ite d . (a )

C h a r te r -p a r ty — C a r r ia g e  o f  passen gers  try s h ip 
o w n e rs — S h ip  c h a rte re d  f o r  c a r r ia g e  o f  g r a in —  
C h a r te r  n o t a  d e m ise .

A  c h a r te r -p a r ty , w h ic h  w a s  n o t a  d e m is e  o f  the  
s h ip , p r o v id e d  th a t a  s te a m e r s h o u ld  c a r r y  a  
cargo  o f  g r a in  f r o m  the R iv e r  P la t e  to p o rts  i n  
E u r o p e . B y  c lau se  6 th e re o f, “  T h e  c h a rte re rs  
a re  to h ave  the f u l l  rea c h  a n d  b u rth e n  o f  the  
s te a m e r, in c lu d in g  the  'tw e e n  a n d  she lter  
d e c k s , b rid g e s , p o o p s , etc. (p ro v id e d  sam e  
a r e  n o t o c c u p ie d  b y  b u n k e r  coa ls  a n d  (o r )  
s to res ).”

H e ld ,  th a t n o tw ith s ta n d in g  the p ro v is io n s  o f  
c la u s e  6, the s h ip o w n e rs  w e re  e n t it le d  to 
c a r r y  pa s s en g e rs  o n  the vo yag e  f r o m  the  
R iv e r  P la t e  to E u r o p e , i n  so f a r  as  to do so 
w a s  n o t in c o n s is te n t w i th  the  o b lig a tio n s  they  
h a d  u n d e rta k e n  to w a rd s  the c h a rte re rs .

A c t io n  claim ing a  declaration th a t under the 
terms o f tw o charter-parties in  the form  known 
as “  Centrocon,”  the defendants (the shipowners) 
"(ere not entitled to  carry passengers in  either 
?! the chartered ships. The tw o ships, the 
H a rp a s a  and the H a rc a lo , had been chartered by 
the p la in tiffs  to  load and carry cargoes o f grain 
f l° m  the R iver Plate to  European ports. One o f 
the ships was ly ing  in  th a t rive r loaded and ready

to  sail when the action was heard, and the owners 
proposed to  carry passengers in  her on the voyage 
to  Europe.

The charter-parties, which were not demises 
o f the ships, each contained the follow ing clause 
(clause 6) : “  The charterers are to  have the fu ll 
reach and burthen o f the steamer, including the 
’tween and shelter decks, bridges, poops, etc. 
(provided same are not occupied by bunker 
coals and (or) stores).”  The other m aterial parts 
o f the charter-party are set out in  his Lordship’s 
judgment.

The p la in tiffs  contended th a t the defendants 
were not entitled to  carry passengers. The charter- 
p a rty  was silent on the po in t, b u t i t  placed a t the 
disposal o f the charterers the whole o f the vessel 
for the carriage o f the ir goods, and th a t, i t  was 
subm itted, was inconsistent w ith  the owners using 
any pa rt o f her to  carry passengers. The po in t 
was novel, bu t in S h a w  v. A itk e n , L i lb u m , a n d  Co. 
(Cab. &  E l. 195) i t  had been held conversely 
tha t, under a s im ilar charter, the charterers 
m ight not carry passengers. The presence 
on board o f passengers m ight be in jurious to  
the pla in tiffs, since the ship m ight be detained in 
quarantine.

The defendants contended tha t, as the charters 
were not demises, the owners remained in 
possession and contro l o f the ships and were entitled 
to  use them  as they pleased, provided th a t such 
use did  not prevent them  from  fu lfillin g  the ir 
obligations to  the charterers. The carriage o f 
passengers would not interfere w ith  the fu lfilm en t 
o f those obligations.

C y r i l  M i l le r  for the plaintiffs.

W . L .  M c N a i r  fo r the defendants.

Branson, J.— This action raises a short po in t 
in  the follow ing way. The p la in tiffs  are the 
charterers o f tw o steamships, the H a rp a s a  and the 
H a rc a lo . The charter-parties are, m u ta tis  m u ta n d is , 
identical, the one having been entered in to  on 
the 11th A p ril, 1935, and the other on the next day. 
The H a rp a s a  is now loading in  the R iver Plate, and 
a dispute has arisen between the pla in tiffs, the 
charterers, and the defendants, the owners, whether 
the owners are en titled  or not en titled  to  take on 
board certain passengers for the homeward voyage. 
The way in  which the case is p u t fo r the charterers 
is th is : i t  is said th a t the charter-party is on the 
face o f i t  the ord inary charter-party fo r the 
carriage o f goods, as distinguished from  passengers, 
from  the R iver Plate to  European ports, and tha t, 
i f  i t  be held th a t the owners are en titled  to  carry 
passengers, th a t w ill so a lter the original in tention 
o f the parties to  the contract as to  amount 
to  a deviation such as was discussed in  

'G ly n n  v. M a rg e ts o n  a n d  Co. (7 Asp. Mar. 
Law Cas. 366; 69 L . T. Rep. 1 ; (1893) A . C.
351) and A tto rn e y -G en era l v. S m ith  (B e n ja m in )  
a n d  Co. (119 L . T. Rep. 252). On the other hand, 
i t  is said on behalf o f the shipowners : “  This is 
our ship and, in  so fa r as we have not parted 
w ith  our r ig h t to  use i t  or any portion o f i t  by 
our contract w ith  the pla in tiffs, we are entitled to  
do w ith  i t  whatsoever we like.”  Mr. M cNair then 
goes on to  say : “ I f  one looks a t the charter-party 
i t  w ill be found th a t the carriage o f passengers is 
not prohibited, because th a t is not inconsistent 
w ith  any o f the obligations which the shipowners 
have undertaken to  the charterers.”

That being the position, I  look a t the charter- 
party , by which i t  is agreed between the owners 
and the charterers th a t the steamer shall proceed
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as ordered by the charterers to  one o f the under
mentioned ports and there receive for them  a fu ll 
and complete cargo, except as qualified by clause 19, 
o f wheat and (or) maize and (or) rye. Then i t  
provides fo r the ports a t which the ship shall 
load, and clause 4 states : ‘ ‘ Being so loaded the 
steamer shall w ith  a ll reasonable speed therew ith 
proceed to  St. V incent (Cape Verde) or Las 
Palmas or Teneriffe (Canary Islands) or Madeira 
o r Dakar, a t the master’s option, fo r orders (unless 
these be given to  h im  by charterers on signing 
b ills o f lading) to  discharge a t Liverpool, B irken
head, Manchester, Cardiff, Barry, Avonm outh, 
Swansea, London, H u ll, Antwerp, Rotterdam , or 
Amsterdam (one po rt).”  Clause 6 gives an option 
to  the charterers to  ship other law fu l merchandise 
instead o f wheat, or maize, or rye, which was 
provided fo r by clause 2, and an argument is 
raised on th a t clause to  which I  shall have to  refer 
later. Clause 19 is a clause which expands the 
provisions o f clause 2 w ith  regard to  the obligation 
to  load a fu ll and complete cargo, and i t  provides 
th a t the ship need no t load more than 7480 tons 
and is not to  load less than 6120 tons, and, pro
vided th a t she has loaded her cargo w ith in  the 
above-mentioned lim its , i t  is not incumbent on 
the master to  sail w ith  a fu ll and complete cargo. 
Clause 21 provides fo r the signing o f the b ills of 
lading on the form  prin ted on the back o f the 
charter-party, clause 22 provides fo r orders as 
to  the po rt o f discharge, and clause 23 gives the 
charterers an option o f ordering the steamer from  
the po rt o f call to  go to  Falm outh fo r fina l orders 
to  discharge. Clause 29 is an exceptions clause 
which provides, among other th ings,that the steamer 
is not to  be liable fo r loss or damage caused by 
quarantine restrictions, and an argument is based 
on tha t. I t  is also provided : “  The steamer shall 
have the lib e rty  to  call a t any po rt or ports in  any 
order fo r the purpose o f tak ing  bunker coal or 
other supplies, to  sail w ith ou t pilots, to  tow  and 
be towed, to  assist vessels in  distress and to  deviate 
fo r the purpose o f saving life  or p roperty .”

T ha t being the charter-party, one th ing  is 
perfectly p la in— th a t i t  does not am ount to  a demise 
o f the ship. T ha t being so, i t  seems to  me th a t 
I  m ust begin the consideration o f th is  case by 
bearing in  m ind th a t the defendants are the owners 
o f the ship, and, in  so fa r as they have not restrained 
th e ir fu ll rights o f ownership by  the charter-party, 
those rights remain in  them. M r. M ille r contends 
th a t they have restricted th e ir rights by entering 
in to  a charter-party which is one fo r the con
veyance o f grain from  the R iver Plate to  
European ports, and which says nothing expressly 
about passengers. He says tha t, when one con
siders the possible effects o f carrying passengers, 
i t  w ill be found th a t to  do so is inconsistent w ith  
the obligations undertaken. I  th in k  th a t i f  i t  
could be said th a t to  carry passengers was in 
consistent w ith  the obligations undertaken, then 
the p la in tiffs  would be righ t. The question is 
whether th a t can be said.

The firs t way in  which i t  is suggested th a t the 
carriage o f passengers is inconsistent w ith  those 
obligations is the contention th a t to  take on 
passengers increases the risk o f the ship being 
detained in  quarantine. The next way in  which 
i t  is p u t is th a t, i f  the tak ing  on o f passengers 
d id  lead to  delays o f the ship, the c.i.f. buyer of 
the grain which has been shipped m ight claim  to 
reject fo r the delay. The th ird  contention is 
th a t the c.i.f. buyer, when he got the b ill o f lading, 
would expect i t  to  be a b ill o f lading given by  the 
shippers o f one cargo which was to  be delivered 
a t one port, and th a t i f  he found th a t there were

passengers whose presence had necessitated one 
o f them  having to  be landed, in  order to  save his 
life, because he was il l,  th a t m ight give rise to  a 
claim  arising from  delays on the voyage.

Dealing w ith  these points, I  th in k  the answer 
to  them  is as follows. I f  the contract contains 
nothing to  prevent the ship from  carrying 
passengers, then neither the charterer nor any 
holder o f a b ill o f lading given by the charterer 
could have any claim  or rig h t o f rejection arising 
out o f any delay which the carriage o f the 
passengers m ight cause, because ex hypothesi to 
carry passengers would be one o f the rights of 
the ship which had not been defeated by contract. 
Unless, therefore, i t  can be said th a t the matters 
which are p u t forward under th is head are such 
th a t by reason o f them  the shipowner must be 
taken by im plica tion to  have agreed no t to  carry 
passengers, there is no force in  th a t argument at 
all. W ith  regard to  terms to  be im plied, in  order 
to  im p ly  a te rm  in  a contract between tw o com
mercial men who are s itting  down to  make a 
contract in  w ritin g  one must be able to  conclude 
th a t i f  the po in t had been raised when they were 
discussing the contract they would both have 
said : “  W ell, th a t goes w ithou t saying, we need 
not pu t i t  in .”  I f  one cannot find  th a t amount 
o f certa in ty  about the m atter the court w ill not 
im p ly  a te rm  in to  a w ritte n  contract. I t  cannot 
possibly be said, as i t  seems to  me, th a t the rather 
far-drawn possibilities o f trouble which m ight 
arise from  the carriage o f passengers could ever 
have been treated, i f  i t  had occurred to  anybody 
to  th in k  o f them  a t all, in  the way in  which they 
would have had to  be treated before one could 
im p ly  a term  in to  th is  charter-party th a t the 
shipowners would not carry passengers.

The last way in  which i t  is said th a t the charter- 
p a rty  has disentitled the shipowners from  the 
carrying o f passengers is th a t under clause 6 of 
the charter “  The charterers are to  have the fu ll 
reach and burthen o f the steamer including the 
’tween and shelter decks, bridges, poop, &c- 
(provided same are not occupied by bunker coals 
and (or) stores).”  Mr. M iller quite fa ir ly  and frankly 
admits in  a  charter-party the words “  fu ll reach 
and burthen o f the steamer ”  apply p r im â  fa c te 
to  cargo spaces only. T ha t was decided by 
W e ir  v. U n io n  S team sh ip  C o m p a n y  L im ite®  
(9 Asp. Mar. Law  Cas. 1X1 ; 83 L . T. Rep. 91 ; (1900) 
A . C. 525), and no question can arise on tha t. B u t  i t  
is said th a t th is  clause expands the m e a n in g  
of those earlier words by  going on to  include 
the ’tween and shelter decks, bridges, p°°P ’ 
&c., and i t  is argued th a t the passenger 
accommodation which th is  ship possesses may 
be held to  come w ith in  th a t description s0 
th a t the rig h t to  use th a t accommodation has 
been taken from  the shipowners and handed over 
to  the charterers. Dealing w ith  the m atter f irs 
apart from  au thority , I  should hold th a t, when 
one looks a t th is  sentence as a whole, one d°ef  
not get any such extension o f the ord inary p r im a  
fa c ie  meaning attached to  the words “  fu ll reach 
and burthen o f the steamer.”  I  cannot thin 
th a t i t  was ever intended th a t any pa rt o f the 
accommodation o f the ship which was not carg 
space in  the ord inary acceptance o f th a t ter 
could be included, in  view o f the provision “  Pr° 
vided the same are not occupied by bunker co» 
and (or) stores.”  In  other words, the generali 
o f the earlier words has to  be controlled by t  
proviso which indicates th a t the spaces whic 
are intended to  be dealt w ith  in  the earlier wor 
are to  be spaces which m ight in  the ord inary cour
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be used fo r bunker coals and (or) stores. I  do 
no t th in k  th a t anybody considering the passenger 
accommodation which we know th a t th is  ship 
possessed would, w ith  th a t language before him , 
conceive the possib ility o f filling  the state rooms 
or the dining-room w ith  either bunker coals or 
stores, any more than he would th in k  o f filling  
the captain’s cabin or the officers’ rooms or the 
accommodation of the crew. Therefore I  th in k  
th a t the argument fo r the charterers th a t the 
shipowners have disentitled themselves from  
carry ing passengers by having entered in to  th is 
charter-party fails.

I  have come to  th a t conclusion apart from  
au thority , bu t X th in k  th a t S h a w , S a v il l  a n d  Co. v. 
A itk e n , L i lb u rn  a n d  Co. (Cab. &  E l. 195), properly 
looked at, is an au thority  for the view which I  am 
tak ing o f th is  charter-party. In  th a t case an 
action was brought by charterers against the ship
owners in  the following circumstances. The vessel 
was chartered to  go to  W ellington, in  New Zealand, 
and there to  receive a fu ll and complete cargo in  
consideration of a lum p sum freight. The vessel 
went to  W ellington and there loaded a fu ll and 
complete cargo o f law fu l merchandise, the cabin 
spaces being le ft unoccupied. The charterers 
then desired to f i l l  those cabin spaces by carrying 
passengers to  England, and the ir rig h t to  do so was 
disputed by the shipowners. The charterers and 
the shipowners thereupon agreed th a t the space 
should be used and tha t the passengers should be 
carried fo r the benefit o f whom i t  m ight concern. 
This was done, and then both parties sought to 
adduce evidence to  prove a custom, the charterers 
to  prove a custom th a t in  some circumstances they 
should have the use o f the cabins, the shipowners 
to  prove a custom th a t they should have the use 
o f the cabins. The case came before Denman, J. 
who found th a t both parties failed altogether to 
prove any custom a t all. He therefore proceeded 
to  decide the case on the construction o f the 
charter-party. The judgm ent, which is quite 
short, proceeds as follows (Cab. &  E l. a t p. 196) : 
“  The attem pt to  prove a custom u tte r ly  failed 
on both sides ; nothing o f the sort exists. The 
m atter must therefore be decided on the con
struction o f the charter-party and the authorities 
bearing on the po int. Mr. Cohen contended th a t 
the authorities show there is no r ig h t to  use the 
cabin space for cargo. Mr. Bigham, while adm itting 
th a t there was no demise o f the ship, contended 
tha t, when the whole charter-party was looked at, 
i t  amounted to  an undertaking th a t the p la in tiffs 
should have the use o f the whole ship, and tha t 
although passengers were not cargo, ye t the 
p la in tiffs, having the use o f the ship, m ight use the 
ship fo r passengers.”  Then the learned judge 
refers to  the argument w ith  regard to  the tonnage 
and goes on : “  Reliance was also placed on the 
words ‘ use and hire o f the ship.’ In  m y opinion, 
however, these words are used ind ifferently ; and 
the meaning is th a t the charterer should have the 
use or hire o f the ship fo r the purpose of 
carry ing law fu l produce and merchandise only, 
and not passengers. The ship is a t the ir dis
posal for a particu lar purpose only. The 
defendants are therefore entitled to  the fre ight 
earned by the carrying o f the passengers.”  
That judgm ent is not expressly pu t on the 
grounds on which I  am basing m y judgm ent, bu t 
I  th in k  th a t those are the grounds on which th a t 
case was decided.

S tarting, therefore, from  the fact th a t, unless 
toey have precluded themselves from  carrying 
Passengers in  the ir ship, the shipowners are entitled 
to do so, and holding, as I  do hold, th a t there is

nothing in  the charter-party which does so preclude 
them, the net result is th a t the declaration asked 
for by the p la in tiffs cannot be made, nor can the 
in junction  fo r which they ask be granted.

J u d g m e n t f o r  the defendants.

Solicitors fo r the p la in tiffs, Th om as  Cooper and C o.

Solicitors fo r the defendants, W il l ia m  A . C ru m p  
and S on .

Sutricial Committee of tfre prtbg Council.
M a r c h  25 a n d  A p r i l  12, 1935.

(Present : Lo rds  A t k i n , T o m l i n , M a c m i l l a n  
and W r i g h t .)

M a ritim e  N atio n al F ish  L im ite d  v . Ocean 
T raw lers  L im ite d , (a)

O N  A P P E A L  FR O M  T H E  S U P R E M E  C O U RT OP 
N O V A  S C O TIA .

N o v a  S c o tia — C h a r te r -p a r ty — T r a w le r — N u m b e r  
o f  tra w le rs  l im i te d  b y  G o v e rn m e n t— F a i l u r e  to  
a p p ly  f o r  lice n c e  to f is h — F r u s t r a t io n  o f  c on 
tra c t— C la im  f o r  h ire .

B y  sect. 69a, w h ic h  w a s  a n  a m e n d m e n t d a te d  the  
\4sth J u n e ,  1929, to the C a n a d ia n  F is h e r ie s  
A c t ,  i t  w a s  a  p u n is h a b le  offence to leave  a n y  
p o r t  i n  C a n a d a  w i th  in te n t  to f is h  w i th  a  
vessel th a t used  a n  o tte r t r a w l,  except u n d e r  
licence  f r o m  the M in is t e r .  T h e  a p p e lla n ts  w e re  
c h a rte re rs  o f  the  S t. C., a s tea m  t r a w le r  b e lo n g in g  
to the res p o n d e n ts , w h ic h  w a s  f i t t e d  w ith , a n d  
c o u ld  o n ly  o p e ra te  as  a  t r a w le r  w i th ,  a n  o tte r  
t r a w l.  I t  w a s  e x p re s s ly  a g re e d  th a t the t r a w le r  
s h o u ld  be e m p lo y e d  i n  the f is h in g  in d u s t r y  o n ly .  
T h e  c h a r te r -p a r ty  w a s  d a te d  the  23r d  O c t., 1928, 
a n d  w a s  to c o n tin u e  f r o m  y e a r  to y e a r . I t  w a s  
re n e w e d  o n  the  25th  O c t., 1932, f o r  on e  y e a r .  
O n  the  11 th  M a r c h ,  1933, the  a p p e lla n ts  
a p p l ie d  to the M in is t e r  o f  F is h e r ie s  f o r  licences  
f o r  the f iv e  t ra w le rs  th e y  w ere  o p e ra t in g . T h e  
M in is t e r  i n  h is  r e p ly  s ta te d  th a t  o n ly  th ree  
licences  w o u ld  be g ra n te d , a n d  he req uested  
the a p p e lla n ts  to s tate  f o r  w h ic h  o f  the f iv e  
tra w le rs  th e y  d e s ire d  to h a v e  licences . T h e  
a p p e lla n ts  th e re u p o n  g a v e  the n a m e s  o f  th ree  
t ra w le rs , o th er th a n  the  S t. C., a n d  licences  
w e re  i n  d u e  course  is s u e d  f o r  those three  
t ra w le rs . I n  consequence the  a p p e lla n ts  
c la im e d  th a t  th ey  w e re  n o  lo n g e r b o u n d  b y  the  
c h a r te r -p a r ty . I n  a n  a c t io n  b ro u g h t b y  the  
re s p o n d e n ts  f o r  h ire  d u e  u n d e r  the  c h a rte r , 
the a p p e lla n ts  p le a d e d  th a t the  c h a r te r -p a r ty  
c o n tra c t h a d  becom e im p o s s ib le  o f  p e r fo rm a n c e ,  
a n d  th a t th e re u p o n  th e y  w e re  w h o lly  d is c h a rg e d  
f r o m  the c o n tra c t.

H e ld ,  th a t  w h a t w a s  c la im e d  to be a  f r u s t r a t io n  
b y  re a s o n  o f  the w ith h o ld in g  o f  the  licence  w a s  
a  m a tte r  f o r  w h ic h  the a p p e lla n ts  w e re  re s p o n 
s ib le . I t  h a p p e n e d  i n  consequence o f  th e ir  
e le c tio n  w h ic h  p re v e n te d  p e r fo rm a n c e  o f  the

(o) Reported by Edwabd J. m . Chapur, Beq., BarrUter-at- 
Law.
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c o n tra c t, w h ic h  w a s  d e p e n d e n t o n  a  licence  
b e in g  g ra n te d . T h e  a p p e lla n ts  there fo re  
r e m a in e d  lia b le  u n d e r  the  c o n tra c t.

K re l l v . H e n ry  (89 L .  T .  R e p .  328 ; (1903) 
2 K .  B .  740) c o m m e n te d  o n .

J u d g m e n t  o f  the S u p re m e  C o u r t  o f  N o v a  S c o tia  
a ffirm e d .

A p p e a l  from  a  judgm ent o f the Supreme Court o f 
Nova Scotia en Banco dated the 9th June, 1934, 
reversing a judgm ent o f the Supreme Court o f Nova 
Scotia, dated the 19th Jan., 1934. The appellants 
were the charterers o f a steam traw ler o f which the 
respondents were the owners.

The facts, which are sufficiently summarised 
in  the headnote, are fu lly  set ou t in  the judgment 
o f the Jud ic ia l Committee.

C . B . S m ith , K.C. and F r a n k  G a h a n , for the 
appellants.

H .  V .  W i l l in k ,  K.C. and M o c a tta , fo r the 
respondents.

The judgm ent o f the ir Lordships was delivered
by

Lord W rig h t.— The appellants were charterers 
o f a steam traw ler, the S t. C uthbert, which was the 
property o f the respondents. The charter-party, 
dated the 25th Oct., 1928, had orig ina lly been 
entered in to  between the respondents and the 
N ational Fish Company L im ited , bu t was la ter by 
agreement taken over by the appellants. I t  was for 
twelve calendar months, bu t was to  continue from 
year to  year unless term inated by three months’ 
notice from  either party , the notice to  take effect 
a t the end o f one o f the years. I t  was expressly 
agreed th a t the traw ler should be employed in  the 
fishing industry  on ly ; the amount o f m onth ly 
hire was to  be fixed on a basis to  include a per
centage o f the purchase price, and also operating 
expenses. There was an option given to  the 
charterers to  purchase the trawler.

B y  letters dated the 6th and 8th Ju ly , 1932, 
exchanged between the appellants and respondents, 
i t  was agreed th a t the charter-party as then 
existing should be renewed for one year from  the 
25th Oct., 1932, bu t a t a rate o f m onth ly hire which 
was 25 per cent, lower than th a t previously paid : 
the amount so agreed came to  $590.97 per month. 
I t  was also then agreed th a t in  the event o f the 
appellants g iving notice on or before the 25th 
J u ly  in any year th a t they did not intend to  renew 
they should fu rthe r give notice whether or not they 
intended to  exercise the option to  purchase. In  
fac t the appellants gave notice on the 27th Jan., 
1933, th a t they d id  not intend to  renew the charter 
o r to  purchase the vessel.

When the parties entered in to  the new agreement 
in  Ju ly , 1932, they were well aware o f certain 
legislation consisting o f an amendment o f the 
Fisheries A c t (c. 73, R. S. Can. 1927) by the addition 
o f sect. 69a, which in  substance made i t  a punish
able offence to  leave or depart from  any po rt in 
Canada w ith  in ten t to  fish w ith  a vessel th a t uses 
an o tte r or other s im ilar traw l for catching fish, 
except under license from  the M inister ; i t  was le ft 
to  the M inister to  determine the number o f such 
vessels eligible to  be licensed, and regulations were 
to  be made defining the conditions in  respect o f 
licences. The date o f th is amending sect. 69a 
was the 14th June, 1929. Regulations were 
published on the 14th Aug., 1931, former regulations 
having been declared inva lid  in  an action in which 
the appellants had challenged the ir va lid ity .

The S t. C uthbert was a vessel which was fitted  
w ith , and could on ly operate as a traw ler w ith , 
an o tte r traw l.

The appellants, in  addition to  the S t. Cuthbert, 
also operated four other trawlers, a ll f itte d  w ith  
o tte r traw ling gear.

On the 11th March, 1933, the appellants applied 
to  the M inister o f Fisheries for licences fo r the 
trawlers they were operating, and in  so doing com
plied w ith  a ll the requirements o f the regulations, 
bu t on the 5th A p ril, 1933, the Acting  M inister 
replied tha t i t  had been decided (as had shortly 
before been announced in  the House o f Commons) 
th a t licences were on ly to be granted to three o f the 
five trawlers operated by the appellants ; he 
accordingly requested the appellants to  advise the 
Department for which three o f the five trawlers they 
desired to  have licences. The appellants thereupon 
gave the names o f three trawlers other than the 
S t. C uthbert, and for these three trawlers’ licences 
were issued, bu t no licence was granted fo r the St- 
C uthbert. In  consequence, as from  the 30th A pril, 
1933, i t  was no longer law fu l for the appellants to 
employ the S t. C uthbert as a traw ler in  their 
business. On the 1st May, 1933, the appellants 
gave notice th a t the S t. C uthbert was available for 
redelivery to  the respondents ; they claimed that 
they were no longer bound by the charter.

On the 19th June, 1933, the respondents com
menced the ir action claim ing $590.97 as being 
hire due under the charter fo r the m onth ending 
the 25th May, 1933 ; i t  is agreed th a t i f  th a t claim 
is justified, hire a t the same rate is also recoverable 
fo r June, Ju ly , Aug., Sept, and Oct., 1933.

The main defence was th a t through no fau lt, act 
or omission on the pa rt o f the appellants, the 
charter-party contract became impossible ot 
performance on and a fte r the 30th A p ril, 1933, and 
thereupon the appellants were wholly relieved 
and discharged from  the contract, including all 
obligations to  pay the m onth ly  hire which was 
stipulated.

The defence succeeded before the tr ia l judge, 
Doull, J. H is opinion was th a t there had been a 
change in  the law, including the regulations, which 
completely changed the basis on which the parties 
were contracting. He thought i t  “  not unreason
able to  im p ly  a condition to  the effect th a t i f  th e 
law prohibits the operation o f th is boat as a trawler 
the obligation to  pay hire w ill cease.”  He also 
thought the appellants were not bound to  lay UP 
another boat instead o f the S t. Cuthbert.

I t  seems th a t the learned judge proceeded °o 
the footing tha t the change o f law was subsequent 
to  the making o f the contract, whereas i t  was ® 
fact anterior to  the agreement o f 1932 under which 
the traw ler was being employed a t the tim e the 
licence was refused.

This judgm ent was unanimously reversed f fy  
the judges in  the Supreme Court en banco. '* j’e 
judges o f th a t court r ig h tly  pointed out th a t th 
discharge o f a contract by reason o f the frustration 
o f the contemplated adventure follows automati
cally when the relevant event happens and 
not depend on the vo lition  or election o f eithe 
party. They held tha t there was in th is case n^ 
discharge o f the contract fo r one or both o f tw 
reasons. In  the firs t place they thought th a t tw  
appellants when they renewed the charter in 1® 
were well informed o f the legislation and whe 
they renewed the charter a t a reduced rate an 
inserted no protecting clause in  th is  regard, ® u 
be deemed to  have taken the risk th a t a licen 
would not be granted. They also thought tha t 
there was frustra tion o f the adventure, i t  result
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from  the deliberate act o f the appellants in selecting 
the three trawlers fo r which they desired licences 
to  be issued.

Their Lordships are o f opinion tha t the la tte r 
ground is sufficient to  determine th is appeal. 
Great reliance was placed in the able argument of 
Mr. Smith fo r the appellants on the B a n k  
L in e  L im ite d  v. A rth u r  C ap et a n d  Co. (14 Asp. 
Mar. Law Cas. 370; 120 L . T. Rep. 120; 
(1919) A . C. 435), and in particular on the 
judgm ent o f Lord Sumner in tha t case. That case 
was in principle very different from  th is, because 
the vessel which was chartered in th a t case was 
actually taken from  the control o f the shipowners 
for a period such as to  defeat the contemplated 
adventure : i t  was in  consequence impossible during 
th a t tim e fo r the shipowners to  place the vessel 
a t the charterers’ disposal at all. In  the present 
case the S t. Cuthberl was not requisitioned : i t  
remained in the respondents’ control, who were 
able and w illing to  place i t  a t the appellants’ dis
posal : what happened was th a t the appellants 
could not employ the S t. C uthbert fo r traw ling w ith  
an o tte r traw l. No doubt i t  was expressed in  the 
charter-party tha t the S t. C uthbert should be em
ployed under the charter in the fishing industry 
only, but the respondents did not warrant the 
continued ava ilab ility  o f the vessel fo r th a t employ
ment nor was payment o f hire made dependent on 
th a t condition. The S t. C uthbert was available 
for the appellants to  make such use o f her as they 
desired and were able to  make. This case is more 
analogous to  such a case as K r e l l  v. H e n ry  (89 
L. T. Rep. 328 ; (1903) 2 K . B. 740), where the 
contract was fo r the hire o f a window fo r a par
ticu la r day : i t  was not expressed bu t i t  was 
m utua lly  understood th a t the hirers wanted the 
window in order to  view the Coronation procession ; 
when the procession was postponed by reason o f 
the unexpected illness o f K ing Edward, i t  was held 
th a t the contract was avoided by th a t event : the 
person who was le tting  the window was ready and 
w illing  to  place i t  a t the h irer’s disposal on the 
agreed date ; the hirer, however, could not use i t  
fo r the purpose which he desired. I t  was held tha t 
the contract was dissolved, because the basis 
o f the contract was th a t the procession should 
take place as contemplated. The correctness of 
th a t decision has been questioned, fo r instance, by 
Lord F in lay, L.C. in  L a r r in a g a  a n d  Co. L im ite d  
v. Société F ra n c o -A m é ric a in e  des Phosphates de 
M e d u lla , P a r is  (16 Asp. Mar. Law Cas. 133, 
a t p. 136 ; 129 L . T. Rep. 65, a t p. 68 ; 29
Com. Cas. 1, a t p. 7). Lo rd  F in lay  observes : 
“ I t  may be th a t the parties contracted in the 
expectation th a t a particular event would happen, 
each tak ing his chance, bu t th a t the actual happen
ing o f the event was not made the basis o f the 
contract.”

The au thority  is certainly not one to  be extended : 
i t  is particu larly  d ifficu lt to  apply where, as in  the 
present case, the possibility o f the event relied on as 
constituting a frustra tion o f the adventure (here the 
failure to  obtain a licence) was known to  both parties 
when the contract was made, bu t the contract 
entered in to  was absolute in  terms so far as con
cerned th a t known possibility. I t  may be asked 
whether in  such cases there is any reason to  throw  
the loss on those who have undertaken to  place 
the th ing or service for which the contract provides 
a t the other parties’ disposal and are able and 
w illing to  do so. In  I l i r j i  M u l j i  a n d  others v. 
Cheong Y u e  S team ship  C om pany  L im ite d  (17 Asp. 
Mar. Law Cas. 8 ; 134 L . T. Rep. 737; (1926) 
A.C. 497), Lord  Sumner (17 Asp. M ar Law Cas. 
a t p. 13 ; 134 L . T . Rep. at p. 742 ; (1926) A. C. at 
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p. 510), speaks o f frustra tion as “ a device by 
which the rules as to  absolute contracts are 
reconciled w ith  a special exception which justice 
demands.”  In  a case such as the present 
i t  may be questioned whether the court should 
im p ly  a condition resolutive o f the contract 
(which is what is involved in frustration) 
when the parties m ight have inserted an 
express condition to  th a t effect bu t d id  not do so, 
though the possibility th a t things m ight happen 
as they did, was present in  the ir minds when they 
made the contract.

This was one o f the grounds on which the judges 
o f the Supreme Court were prepared to  decide this 
case. Their Lordships do not indicate any dissent 
from  the reasoning o f the Supreme Court on this 
po in t, bu t they did  not consider i t  necessary to  
hear a fu ll argument, or to  express any final opinion 
about it ,  because in the ir judgment the case could 
be properly decided on the simple conclusion th a t 
i t  was the act and election o f the appellants which 
prevented the S t. C uthbert from  being licensed for 
fishing w ith  an o tte r traw l. I t  is clear th a t the 
appellants were free to  select any three o f the five 
trawlers they were operating and could, had they 
'willed, have selected the S t. Cuthbert as one, in 
which event a licence would have been granted to 
her. I t  is im m aterial to  speculate why they pre
ferred to  pu t forward fo r licences the three trawlers 
which they actually selected. Nor is i t  m aterial, 
as between the appellants and the respondents 
th a t the appellants were operating other trawlers 
to  three o f which they gave the preference. W hat 
matters is th a t they could have got a licence for the 
S t. Cuthbert i f  they had so m inded. I f  the case 
be figured as one in  which the S t. Cuthbert was 
removed from  the category o f privileged trawlers, 
i t  was by the appellants’ hand th a t she was so 
removed, because i t  was the ir hand tha t guided the 
hand o f the M inister in  placing the licences -where 
he did  and thereby excluding the S t. C uthbert 
The essence o f “  frustration ”  is tha t i t  should not 
be due to  the act or election o f the party. There 
does not appear to  be any au thority  which has 
been decided d irectly on th is point. There is, 
however, a reference to  the question in the speech 
o f Lord  Sumner in  the B a n k  L in e  L im ite d  v . 
A rth u r  C ap e l a n d  Co. (s u p .) (14 Asp. Mar. 
Law Cas. 375; 120 L . T. Rep. a t p. 133 ; 
(1919) A . C. a t p. 452). W hat he says is : “  One 
m atter I  mention on ly to  get r id  o f it .  When the 
shipowners were firs t applied to  by the A dm ira lty  
fo r a ship they named three, o f which the Q u ito  
was one, and in tim ated th a t she was the one they 
preferred to  give up. I  th in k  i t  is now well settled 
th a t the principle o f frustra tion o f an adventure 
assumes th a t the frustra tion arises w ithou t blame 
or fau lt on either side. Reliance cannot be placed 
on a self-induced frustration ; indeed, such conduct 
m ight give the other pa rty  the option to  trea t the 
contract as repudiated. Nothing, however, was 
made o f th is in the courts below, and I  w ill not 
now pursue i t . ”

A  reference to  the record in  the House o f Lords 
confirms Lo rd  Sumner’s view tha t the court below 
had not considered the point, nor had they evidence 
or m aterial for its  consideration. Indeed in the 
war tim e the A dm ira lty , when minded to  requisition 
a vessel, were not like ly  to  give effect to  the 
preference o f an owner, bu t rather to  the su itab ility  
o f the vessel for the ir needs or her immediate 
readiness and ava ilab ility . However, the point 
does d irectly  arise in the facts now before the 
Board, and the ir Lordships are o f opinion tha t the 
loss o f the S t Cuthbert’s licence can correctly be 
described, quoad  the appellants as “  a self-induced
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frus tra tion .”  Lord  Sumner in H i r j i  M u l j i  a nd  
others v. Cheong Y u e  S team ship  C o m p a n y  L im ite d  
(17 Asp. Mar. Law Cas. a t p. 12; 134
L . T. Rep. at p. 741 ; (1926) A. C. at p. 507) 
quotes from  Lord B lackburn in D a h l a n d  Co. v. 
N e ls o n , D o n k in , a n d  Co. (4 Asp. Mar. Law 
Cas. a t p. 397; 44 L . T. Rep. a t p. 386 ; 
6 App. Cas. at p. 53) who refers to  a “ frus tra tio n ”  
as being a m atter “ caused by something for 
which neither pa rty  was responsible ”  : and 
again (17 Asp. Mar. Law  Cas. a t p. 12; 134 
L . T. Rep. at p. 741 ; (1926) A. C. at p. 508) 
he quotes B re tt, J . ’s words which postulate as one 
o f the conditions o f frustration th a t “  i t  should be 
w ithou t any default o f either pa rty .”  I t  would be 
^asy, bu t is not necessary, to  m u ltip ly  quotations to 
the same effect. I f  either o f these tests is applied 
to  th is case, i t  cannot in the ir Lordships’ judgment 
be predicated th a t what is here claimed to be a 
frustra tion, th a t is, by reason o f the w ithholding 
o f the licence, was a m atter for which the appellants 
were not responsible or which happened w ithou t 
any default on the ir part. In  tru th , i t  happened 
in  consequence o f the ir election. I f  i t  be assumed 
th a t the performance o f the contract was dependent 
on a licence being granted, i t  was th a t election 
which prevented performance, and on th a t assump
tion  i t  was the appellants’ own default which 
frustrated the adventure ; the appellants cannot 
re ly  on the ir own default to  excuse them from  
lia b ility  under the contract.

On th is ground, w ithou t determ ining any other 
question, the ir Lordships are o f opinion th a t the 
appeal should be dismissed w ith  costs.

They w ill hum bly so advise H is Majesty.

A p p e a l dism issed.

Solicitors for the appellants, C harles R usse ll and 
■Co.

Solicitors for the respondents, W ill ia m  A . C ru m p  
•and S on .
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C O U R T  O F  A P P E A L .

F r id a y ,  J u n e  21, 1935.
“(B e fo re  L o rd  H a n w o r t i i , M .R ., R o m e r  and 

M a u g h a m , L .J J .)

Re N autilus  Steam  Shipping C om pany  
L im ite d , (a )

A P P E A L  FR O M  T H E  C H A N C E R Y  D IV IS IO N .

In s u r a n c e — T h i r d - p a r t y  in s u ra n c e — L iq u id a t io n  
o f  c o m p a n y  a f te r  a n d  a c c id e n t b e fo re  T h i r d  
P a r t ie s  A c t , 1930— P a y m e n t  o f  a m o u n t  to  
l iq u id a to r — C la im  b y  t h i r d  p a r t y — R ig h ts  o f  
g e n e ra l c re d ito rs — T h i r d  P a r t ie s  (R ig h ts  a g a in s t  
In s u r e r s )  A c t ,  1930 (20 &  21 G eo. 5 , c . 25), 
s. 1, s u b -s . (1).

O n  the  21 st S e p t . , 1925, a  p o l ic y  o f  in s u ra n c e  
w a s  ta k e n  o u t b y  the  N a u t i lu s  S te a m  S h ip p in g  
C o m p a n y  L im i t e d ,  n o w  i n  l iq u id a t io n .  O n  
the 6 th  O c t., 1925, the re  w a s  a n  a c c id e n t u n d e r

(a) Reported by ,T. H . G. B u l le r  and Geo fyr hyP.
L ang w or th y . Esqrs., Barristers-at-Law .

[Ct . o f  A p p .

w h ic h  the in s u re r s  becam e l ia b le  to the c o m p a n y  
i n  resp ec t o f  a n  a c c id e n t to  a  t h i r d  p a r t y .  O n  
the  10th  J u ly ,  1930, the  T h i r d  P a r t ie s  (R ig h ts  
a g a in s t  In s u r e r s )  A c t ,  1930, c a m e  in to  o p e ra 
t io n .  T h e  l iq u id a t io n  c o m m e n c e d  o n  the  
10th  A u g . ,  1931, the d a te  w h e n  the  p e t i t io n  to 
w in d  u p  w a s  p re s e n te d , a n d  a  c o m p u ls o ry  
w in d in g - u p  o rd e r  w a s  m a d e  on  the  13th  O ct..
1931. A  s u m m o n s  w a s  is s u e d  i n  the  l iq u id a 
t io n  b y  w h ic h  the  l iq u id a to r  to w h o m  the  sum  
f o r  the in s u ra n c e  w a s  p a id  a s k e d  to have  
d e te rm in e d  the r ig h ts  o f  the t h i r d  p a r t y  in  
resp ec t o f  m o n e y  d u e  to t h i r d  p a r t ie s  u n d e r  
the  c o n tra c t o f  in s u ra n c e . S e c t. 1, sub-sec t. (1). 
o f  the  A c t  p ro v id e s  th a t  : “  W h e re  u n d e r  a n y  
c o n tra c t o f  in s u ra n c e  a  p e rs o n  (h e r e in a f te r  re 
fe r r e d  to a s  the  in s u r e d )  is  in s u re d  a g a in s t  
l i a b i l i t ie s  to t h i r d  p a r t ie s  w h ic h  he m a y  in c u r  ’ ’ ! 
th e n  : “  I f . . . a n y  such  l i a b i l i t y  a s  a fo re s a id  ”  
— th a t w a s  a  l i a b i l i t y  to  t h i r d  p a r t ie s — “  rs 
in c u r r e d  b y  the  in s u re d , h is  r ig h ts  a g a in s t  the 
in s u r e r  u n d e r  the  c o n tra c t i n  respec t o f  the 
l i a b i l i t y  s h a ll ,  n o tw ith s ta n d in g  a n y th in g  |?i 
a n y  A c t  o r  r u le  o f  la w  to the c o n tr a ry , be 
t r a n s fe r r e d  to a n d  vest i n  the  t h i r d  p a r t y  to 
w h o m  the l i a b i l i t y  w a s  so in c u r r e d .”  O n  the 
2 3 r d  J a n . ,  1935, B e n n e tt , J .  c o n s id e re d  he 
w a s  b o u n d  b y  the  d e c is io n  i n  W a rd  v . B r it is h  
O ak Insurance C om pany L im ite d  (146 
L .  T .  R e p .  323 ; (1932) 1 K .  B .  392) to ho ld  
th a t  the  A c t  o f  1930 w a s  n o t a p p lic a b le  a n d  
th e re fo re  the l iq u id a to r  h e ld  the  in s u ra n c e  
m o n e y s  f o r  the b e n e fit o f  the c re d ito rs  o f  the 
c o m p a n y  g e n e r a lly  a n d  th e  p re fe re n c e  g iv e n  to 
t h i r d  p a r t ie s  b y  the  A c t  w a s  n o t o p e ra t iv e .

H e ld ,  th a t W a rd  v .  B r it is h  O ak Insurance 
C om pany L im ite d  (u b i sup.) d id  n o t govern  
the p re s e n t case, a s  th e re  th e  a c c id e n t a n d  the 
d a te  o f  the  l iq u id a t io n  w e re  both  b e fo re  the 
A c t  c a m e  in to  o p e ra t io n , a n d  the  r ig h ts  o f  
g e n e ra l c re d ito rs  h a d  vested  b e fo re  the  A d  
o p e ra te d  a n d  c o u ld  n o t be ta k e n  a w a y  b y  the 
A c t  u n le s s  so e x p re s s ly  p ro v id e d , b u t i n  the 
p re s e n t case a s  the  l iq u id a t io n  w a s  a f te r  the 
c o m in g  in to  o p e ra t io n  o f  the A c t  n o  r ig h ts 
h a d  a r is e n  f o r  the  g e n e ra l b e n e fit o f  the 
c re d ito rs  befo re  the  A c t  a n d  th e ir  r ig h ts  i n  the 
t h i r d  p a r t y  in s u ra n c e  m o n e y s  w e re  therefo re  
p o s tp o n e d  b y  sect. 1, sub-sec t. (1), to the  r ig h ts  
g iv e n  b y  the  s ec tio n  to the t h i r d  p a r t ie s  u n d e r  
the  c o n tra c t o f  in s u ra n c e .

D e c is io n  o f  B e n n e tt , J .  ( in fra ) reversed .

A p p e a l  from  the decision o f Bennett, J.
The facts are stated in  the headnote and arc 

more fu lly  set out together w ith  the material 
sections o f the T h ird  Parties (R ights against 
Insurers) Act, 1930, in  the judgm ent o f the Master 
o f the Rolls.

L io n e l Cohen, K.C., W . N .  S tab le , K.C., and 
G. A .  A vgherinos  for the plaintiffs.

W . P .  S pens, K.C. and R . J .  T .  G ibson  for the 
defendants.

Bennett, J.—I  refuse to  make the firs t declar® 
tion  upon the ground th a t the lia b ility  o f tne 
insurers to  the assured arose before the Act. The

R e  N a u t i l u s  S t e a m  S h i p p i n g  C o m p a n y  L i m i t e d .
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Court o f Appeal in  Ward  v. B ritish  Oak Insurance 
Company L im ited  (146 L . T. Rep. 323 ; (1932) 
1 K . B . 392) decided th a t the A c t had no application 
to  a lia b ility  arising before the A c t came in to  
force.

Gibbs and Company appealed.
Lionel Cohen, K.C., W. N . Stable, K.C., and G. A. 

Avgherinos for the appellants.
W. P. Spens, K.C. and i f .  J . T. Gibson for the 

respondents.

Lord Hanworth, M.R. —  This appeal must be 
allowed. I t  raises a very interesting po in t and a 
po in t undoubtedly o f some importance. The facts 
are these. A  po licy o f insurance was entered in to  
insuring the insured against claims by th ird  parties 
and i t  was a po licy which covers the period when 
a lia b ility  arose. On the 6th Oct., 1925, a collision 
took place between a vessel, the Pear Branch, 
belonging to  the Nautilus Steam Shipping Com
pany, and a vessel called the Dharma. The Pear 
Branch went in to  Valparaiso after the collision 
and proceedings in  rem were threatened by the 
owner o f the Dharma under the A dm ira lty  ju ris 
diction prevailing. In  order to  prevent the Pear 
Branch from  being detained there was a bond 
entered in to  on behalf o f the company by Messrs. 
Gibbs and Co., the well-known firm  in  Chile and 
Argentina. The lia b ility  which arose in  the m atter 
of damage to  the Dharma was u ltim ate ly  deter
mined a t 6200/. That was determined in  1928, 
and Messrs. Gibbs and Co., in  accordance w ith  
the ir bond, paid th a t sum and they were reimbursed 
by the insurance company. B u t th a t d id  not 
exhaust the possible lia b ility  o f the colliding vessel 
to the owners o f the Dharma, and a claim was made 
for loss o f profits which m ight have been earned 
by the Dharma owing to  her being disabled by the 
collision from  being placed under charter. That 
claim has not yet been fina lly  determined. The 
m atter has been litigated and in the Chilean courts 
apparently has gone from  one court to  the Court 
of Appeal and is s till under consideration. On 
the 13th Oct., 1931, a compulsory order to  w ind 
up the Nautilus Steam Shipping Company was 
made, and the proceedings which are before us in 
respect o f which Bennett, J . gave judgm ent, were 
for the purpose o f a declaration as to what were 
the rights o f Messrs. Gibbs and Co. in  respect o f 
any sum which m ight be payable under the policy 
o f insurance as moneys due to  th ird  parties under 
the contract o f insurance entered in to  as between 
the owners o f the Pear Branch and the owners of 
the Dharma. Two dates must be remembered : 
one is the date o f the collision, which is some tim e 
ago, namely, the 6th Oct., 1925, and the other 
the date on which there was a compulsory order 
made to  w ind up the company, on the 13th Oct., 
1931. This question o f the rights o f th ird  parties 
to  receive the insurance moneys which accrued 
under a po licy o f insurance to  the insured persons 
who were liable to  the th ird  parties has raised 
questions from  tim e to  tim e. In  Re Harrington  
Motor Company L im ite d ; E x parte Chaplin (138 
L. T. Rep. 185 ; (1928) t'h . D iv. 105), “ the appli
cant recovered judgm ent for damages and costs in 
nn action against a lim ited  company for personal 
mjuries caused to  h im  by the negligence o f one o f 
its servants. Before execution could be levied 
the company went in to  liquidation , and the 
insurance company w ith  which the company in 
liquidation was insured against th ird  pa rty  risks 
Paid the amount o f the damages and costs to  the 
liqu ida to r.”

The reason why th a t sum was payable a t a ll

to  the liqu ida to r as representing the insurance 
company was because there had been a lia b ility  
declared in favour o f the th ird  pa rty  fo r personal 
in juries which he, the th ird  party, had suffered. 
Not unnatura lly he thought th a t inasmuch as 
tha t sum had been paid by the insurers to  the ir 
insured, the person who was liable to  h im  for 
personal injuries, i t  would be f i t  and proper tha t 
the money so received by the insured company 
should be paid over to  him . B u t i t  had to  be held 
in th a t case th a t the money which was paid by the 
insurance company was paid by them under the 
contract o f insurance which obtained between the 
insurance company and the company which had 
caused the injuries to  the th ird  party. Inasmuch 
as the liquidation had supervened the money 
which was paid over to  the liqu idator was general 
assets in the hands o f the liqu ida to r and could not 
be earmarked or paid over to  the th ird  p a rty  who 
had been insured, bu t remained assets in the 
hands o f the liqu ida to r fo r general distribution 
amongst the creditors o f the company. The judg
ments in  th a t case pointed out th a t th a t position 
was an unsatisfactory one, and pointed out th a t 
in  certain legislation steps had been taken to  give 
the th ird  p a rty  a definite and direct rig h t to  receive 
moneys which were receivable by the person who 
had caused the in ju ry  who was insured and who 
had received in  respect o f the injuries so caused 
moneys w ith  which to  defray his own liab ility .

Upon th a t the T h ird  Parties (Rights against 
Insurers) Act, 1930, was passed, and i t  received 
the Royal Assent on the 10th Ju ly , 1930. Sect. 1, 
sub-sect. (1), provides : “  Where under any con
trac t o f insurance a person (hereinafter referred to 
as the insured) is insured against liabilities to th ird  
parties which he may incur,”  then certain results 
are to  follow. Those opening words, to  m y mind, 
connote a declaration o f a nexus between the 
person who is insured and his insurers. I t  refers 
to  what may be called a state o f insurance between 
the insured and the insurers. So long as no loss 
is incurred the relationship between the insured 
and the insurers is one which continues the nexus 
between the parties, bu t which is merely indicated 
by the steady and regular payment of premiums. 
I t  does not follow th a t there is any money which 
shall be received under the policy ; i t  merely 
declares th a t there is a state o f insurance existing 
between the insured and the insurers. When tha t 
state of insurance so exists this A c t provides for 
two events : “  I f  . . . any such lia b ility  as afore
said ’ ’— th a t is a lia b ility  to  th ird  parties— “  is 
incurred by the insured, his rights against the 
insurer under the contract in  respect o f the lia b ility  
shall, notw ithstanding anything in  any A c t or 
rule o f law to  the contrary, be transferred to  and 
vest in  the th ird  pa rty  to  whom the lia b ility  was 
so incurred.”  The events which are contemplated 
are the event o f the insured person becoming 
bankrupt or, in  the case o f a company, o f liquida
tion . I  pu t the words in  the shortest possible 
form  and leave out words like “  composition ”  or 
“  making arrangements ”  and the other words in  
relation to  a company. So th a t we have a direct 
lia b ility  or, rather, the rights o f the insured person 
against his insurer are transferred to  and vest in 
the th ird  pa rty  to  whom the lia b ility  was so 
incurred. Here, o f course, there was a lia b ility  
incurred though not yet quantified by the collision 
in  1925. There was not u n til after th is A c t had 
come in to  operation a liquidation of the Nautilus 
Steam Shipping Company, but th a t event, namely, 
the liquidation and the appointment o f the receiver, 
who is respondent to  th is appeal, took place a fte r 
the A c t was in operation.
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The in terpretation th a t was pu t upon th is A ct 
came before the other division o f the Court of 
Appeal in a case o f W a rd  v. B rit is h  O a k  In su rance  
C o m p an y  L im ite d  (146 L . T. Rep. 323 ; (1932) 
1 K . B. 392), and i t  was held th a t the section was 
no t retrospective so as to  affect cases in which 
the lia b ility  had been incurred before the 10th July, 
1930, when the A c t came in to  operation. The 
basis o f th a t decision, which is stated somewhat 
broadly, was th is : The w r it  in  the action had 
been issued on the 22nd Feb., 1928, before the 
A c t was in  operation, and the liqu idation became 
effective in 1927. Bearing in m ind the case o f the 
H a rr in g to n  M o to r  C om pany , what was the position 
upon those facts ? I t  was th is, tha t, although 
there was a contract o f insurance, inasmuch as 
there had been a vo luntary w inding up o f the 
company liable to  the th ird  pa rty  and a liqu idator 
had been appointed, the position was one which 
was comparable to  the issue which had been 
determined in the H a rr in g to n  M o to r  C om pany  case. 
There was a rig h t which had accrued to  the 
liqu ida to r to  receive the moneys which were 
payable in  respect o f the damages payable to  the 
th ird  pa rty  and, as Greer, L .J . puts it ,  “  one o f the 
assets o f the company was the lia b ility  o f the re
spondents to  pay the amount o f the insurance. That 
was an asset divisible among the creditors, no tw ith 
standing th a t the amount which i t  m ight provide 
for any creditor m ight be small.”  Then, as Greer, 
L .J. points out, the T h ird  Parties (Rights against 
Insurers) A c t was passed. Then he says : “  I t  is 
clear from  the dates th a t i f  th a t A c t transferred 
to  the appellant the rig h t to  recover from  the 
respondents i t  could only do so by depriving the 
creditors o f James and Clark L im ited  o f a righ t 
which had already accrued to  them. There are 
numerous cases which clearly show tha t the courts 
lean against so in terpreting an A c t as to  deprive a 
pa rty  o f an accrued rig h t.”  Slesser, L .J . refers to 
certain passages in the judgm ent in the H a rr in g to n  
M o to r  C o m p a n y  case. B u t in  the present case, 
although there was a possible lia b ility  in damages, 
there was not any order fo r liqu idation u n til the 
13th Oct., 1931, some months after th is  T h ird  
Parties A c t was in  operation. When one turns 
to  sect. 1 the words which I  have already read 
seem to  me to  deal w ith  a situation which is 
different from  th a t which had to  be dealt w ith  
in  W arcTs case, bu t which cover a case where 
there is a liqu ida tion after the T h ird  Parties A ct 
had come in to  operation. Le t me read two 
sentences again o f sect. 1 : “  Where, under any 
contract o f insurance, a person . . .  is insured 
against liab ilities to  th ird  parties which he may 
incur,”  then “  in  the event o f bankruptcy or 
liqu ida tion if, either before or after th a t event, 
any such lia b ility  as aforesaid is incurred by the 
insured ’ ’— th a t must mean “  has been or is or 
shall be incurred ”  because in  dealing w ith  a case 
before the event o f bankruptcy the word “  is ”  
is necessarily inappropriate i f  i t  is to  connote 
the existing moment o f tim e. Something th a t had 
taken place before the event o f bankruptcy and 
before the event o f liqu ida tion can be on ly in tro 
duced by g iving a wider in terpretation and meaning 
to  th a t word “  is,”  in  fact. I t  appears to  me, 
therefore, th a t th is A c t was intended as and when 
after its  passing there was a bankruptcy or a 
liqu ida tion and a question arose whether or not 
the sum payable by insurance was to  be handed 
over to  the trustee in  bankruptcy or the liqu idator 
in liquidation for the general benefit o f the creditors 
— th a t situation was dealt w ith  by g iving to  the 
th ird  pa rty  in  respect o f his rights against the 
insurer in  respect o f the lia b ility  th a t the insurer

had incurred to  him  a righ t to  have the insured’s 
rights against the insurers transferred to  and vested 
in  him. I t  appears to  me, therefore, th a t when one 
carefu lly considers sect. 1 and interprets its  some
what imperfect language upon the facts o f the 
present ease, the liqu idation supervening after 
the A c t was in  operation, there is a clear distinction 
from  the W a rd  case and the section must be held 
to  be operative and to  enure to  transfer the benefit 
o f the po licy from  the insured to  the th ird  party- 

I t  has been said and was said in  the W a r d  case 
th a t one must look very carefully to  see th a t you 
are not tak ing away rights which have already 
accrued by an A c t o f Parliament unless i t  can be 
found in very clear terms th a t th a t was the inten
tion . Slesser, L .J . refers to  th a t and says : “  1° 
m y opinion, the wording is not clear enough to 
escape from  the rule th a t vested interests are not 
intended to  be interfered w ith  by legislation, 
except when th a t in tention is expressed in  clear 
words.”  W hat d id  he mean by “  vested interests ”  ? 
W ell, there is a well-known decision o f Sir George 
Jessel, Master o f the Rolls, who had to  deal w ith 
a po in t which is not dissim ilar under sect. 10 o f the 
Judicature A c t o f 1875, which directs th a t in the 
winding up o f a company whose assets may prove 
insufficient fo r payment o f debts the same rules 
shall be observed as may be enforced under the law 
o f bankruptcy. The question was whether under 
those terms the A c t was retrospective or not. 
Sir George Jessel held th a t in  a case where a 
supervision order had been made before the 
commencement o f the A c t to  secured creditors, 
although the ir claim had not been ascertained 
they were entitled to  prove for the fu ll amount 
o f the ir debts w ithou t deducting the value of 
the ir securities, and he decided i t  upon the general 
rule th a t where the Legislature alters the rights 
o f parties by taking away or conferring any right 
o f action its  enactments, unless in  express terms 
they apply to  pending actions, do not affect them. 
Then he refers as an exception to  the question 
o f procedure. This, o f course, as in th a t case, 
was not a question o f procedure. B u t in the present 
case the creditors w ith  the ir rights d id  not exist 
u n til the order was made fo r the w inding up 
the company. I t  was then, and then only, that 
they became entitled to have the ir a liquot part 
o f the assets o f the company distributed to  them 
on a basis o f equality. That r ig h t accrued to  them 
on the 13th Oct., 1931, and not before. They 
m ight have had what has been expressed in the 
course o f the argument to  be some hopes, bu t they 
cannot actually have had any hopes because they 
cannot ever have hoped, being creditors o f the 
company, th a t the company should be pu t into 
liquidation . B u t as creditors the ir rights have 
to  be determined not earlier than the 13th Oct., 
1931, and at th a t date th is  statute had become 
operative to  say what was to  happen in  respect ot 
the sum payable by the insurers to  the insured 
arising out o f a lia b ility  o f the insured to  the third 
party . To m y m ind the case is different from  the 
case o f W a rd  by which the learned judge belo" 
fe lt him self to  be bound, and for these reasons 
the appeal ought to  be allowed.

Romer, L.J.— I  have come to  the same con
clusion. Bennett, J. fe lt in  the circumstances, 
having regard to  certain observations which ha 
fallen from  members o f the court in  the case 
which the Master of the Rolls has referred, t l f r  
v. B r it is h  O a k  In s u ra n c e  C o m p a n y  L im ite d  O *  
L . T. Rep. 323 ; (1932) 1 K . B. 392) th a t i t  would 
be more respectful on his pa rt to  dismiss t 1 
summons o f Messrs.Gibbs and Co.w ithout expressing
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any view o f his own on the m atter. The ease 
o f W a r d  v . B rit is h  O a k  In s u ra n c e  C o m p a n y  L im ite d  
was a case in  which, as the Master o f the Rolls has 
pointed out, the insured company had gone in to 
liqu ida tion before ever the A c t came in to  force. 
The question was whether in  those circumstances 
the A c t had any operation upon the affairs o f th a t 
company. To use the words o f L ind ley, L .J . in 
g iv ing  judgm ent in the case o f L a u r i  v. R e n a d  
(67 L . T. Rep. 275, a t p. 279 ; (1892) 3 Ch. 402, 
a t p. 421) : “  I t  is a fundamental rule o f English 
law th a t no statute shall be construed so as to  have 
a retrospective operation unless its  language is such 
as p la in ly  to  require such a construction.”

To hold th a t the A c t applied to  a liqu ida tion 
commenced before the A c t came in to  force would 
have been indeed to  hold th a t the A c t had a 
retrospective operation. The members o f the Court 
o f Appeal in  th a t case had to  consider, and did 
consider, whether the language o f the A c t was 
such as p la in ly  to  require such a construction. 
Scrutton and Slesser, L .JJ ., in  particular, did 
ca ll a tten tion to  the fact th a t throughout sect. 1 
words o f fu tu r ity  seemed to  be im plied by the 
Legislature. That perhaps enabled them to  arrive 
at the conclusion th a t the language o f the section 
was certa in ly not such as to  require them  to  give a 
retrospective effect to  the Act. The court did not 
consider and did  not express any view as to  the 
true construction o f the section in  relation to  its  
operation in the ease o f a liqu ida tion  begun after 
the A c t came in to  force. As I  said ju s t now, to  
hold th a t the A c t applied in  the case o f a liqu idation 
commenced before the A c t came in to  force would 
be to  give a retrospective action to  the statute. 

t  bold th a t in  the case o f a liqu ida tion  begun 
after the A c t came in to  force i t  relates to  liab ilities 
o f the company insured incurred before the A c t 
comes in to  force is in  no way to  give a retrospective 
effect to  the statute.

To use an illus tra tion  which was employed by 
Mr. Cohen in  the course o f his argument, i f  a statute 
enacts th a t in  the case o f a person dying intestate 
nis property shall be distributed in a particular 
way, i t  is indeed to  give a retrospective effect to  the 
Act to  say th a t i t  applies in  the case o f a person who 
dies before the A c t comes in to  force. B u t to  hold 
tha t in  the case o f a person who dies after the A c t 
comes in to  force, his property, whether acquired 
before or a fte r the A c t comes in to  force, is to  be 
distributed in  manner directed by the A c t, is in  no 
sense to  give a retrospective effect to  the Act. 
f  he language o f the statute may indeed be such as 
to raise a question o f construction as to what 
Property i t  refers to , and I  agree w ith  M r. Spens 
th a t th is  A c t does give rise to  a question, and a 
serious question, o f construction as to  whether i t  
does apply, in  the case o f a company entering in to 
liqu ida tion after the A c t comes in to  force, to 
liab ilities which arose before the A c t was passed.
1 therefore am entitled to  trea t th is  case as a 
question o f construction, and construction only, 
unfettered by any presumption such as Lind ley, 
L.J. referred to.
„  burning to  sect. I  o f the Act, i t  begins as follows : 
..W here under any contract o f insurance a person 
(hereinafter referred to  as the insured) is insured 
against liab ilities to  th ird  parties which he may 
incur,”  i t  is perfectly p lain th a t the word “  is ”  
there does not mean a t the date o f the Act. To do 
so would be o f course to  prevent the A c t applying 
in  any case other than insurance effected a fte r the 
A ct came in to  force. P la in ly  th a t word “  is ”  
refers to  the state o f affairs existing a t the happen- 
*ug o f the events which are im m ediately afterwards 
mentioned under letters (a )  and (6) to  which I  need

not refer. The sub-section must therefore be read 
as foliows : “  Where under any contract o f insurance 
a person a t the happening o f the events next herein
after mentioned is insured against liab ilities to  th ird  
parties which he may incur.”  There p r im A  facie  i t  
means which he m ay incur a fter the happening 
o f the event.”  Passing over (a )  and (6) we come to  
these words (a )  and (6) really refer to  certain 
events—  if, either before or a fte r th a t event, any 
such lia b ility  as aforesaid is incurred by the 
insured th a t shows a t once th a t the words “  may 
incur must be read as “  m ay or may have been 
incurred,”  which he m ay incur or m ay have 
incurred. So I  approach th is  section almost from  
the beginning w ith  the knowledge th a t when the 
leg is la ture  is using words o f fu tu r ity  i t  does not 
necessarily mean to  refer to  fu ture  events. The 
words which cause the trouble in  the present ease 
are these, “  if ,  either before or a fte r th a t event, 
any such lia b ility  as aforesaid is incurred by the 
insured.”  The question we have to  determine is : 
does th a t mean i f  either then or a t a la ter date the 
insured is under such lia b ility , or does i t  mean th a t 
the lia b ility  must be incurred after the event men
tioned in  (a )  o r  (b) as the case may be ? As I  say, 
guided by the fact which I  have already discussed, 
th a t the Legislature when using words o f apparent 
fu tu r ity  means to  include events which have 
happened in the past, I  have no d ifficu lty  a t a ll in  
saying th a t these words “ is incurred by the 
insured ”  mean is incurred or have been incurred 
by the insured at the date o f the happening o f th a t 
event. I  am encouraged to  do so by  the fact th a t 
i t  is p la in  th is  A c t was passed to  remedy the 
hardships th a t had been involved on th ird  parties, 
by the decision o f th is  court in  R e  H a r r in g to n  M o to r  
C o m p a n y  L im i t e d ; ex p a r te  C h a p lin  (138 L . T. 
Hep. 185 ; (1928) 1 Ch. 105) and also by the fact 
th a t to  pu t any other construction upon the words

is incurred ”  would be to  lay down th a t in the case 
o f a company, where a th ird  pa rty  has been insured 
by a company, he is in  a much worse position than 
i f  lie has been insured and has a claim against an 
ind iv idua l who subsequently becomes bankrupt 
whose case is dealt w ith  by sub-sect. (2) in words 
th a t make i t  p la in  th a t in  such a case a lia b ility  
already incurred a t the date o f the passing o f 
the A c t is a lia b ility  which is covered by the 
sub-section.

For these reasons I  agree th a t th is appeal should 
be allowed.

Maugham, L.J.— I  am o f the same opinion, and 
w ill shortly  express m y reasons. The question 
which arises is, I  th in k , one which depends solely 
°u  ™eJ rUe cons.t r uction o f sect. 1, sub-sect. (1), o f 

Pa rt*es (R ights against Insurers) A ct, 
1930. The only m aterial dates a t present are 
these. On the 21st Sept., 1925, there was a policy 
o f insurance taken ou t by the company now in 
liquidation. On the 6th Oct., 1925, there was an 

under which the insurers became under a 
lia b ility  to  the company in  respect o f an accident 
to  a th ird  party . On the 10th Ju ly , 1930, the A c t 
in  question came in to  operation. The liqu ida tion 
commenced on the 10th Aug., 1931, the date when 
the pe tition  to  w ind up was presented. The whole 
question is th is, whether on those facts, p r im d  fa c ie , 
the th ird  pa rty  is entitled to  the benefits conferred 
by sect. 1 o f the A c t in question. The dates which 
existed in  the case o f W a rd  v. B rit is h  O a k  In s u ra n c e  
C o m p a n y  L im ite d  (146 L . T . Rep. 323;  (1932) 
1 K . B. 392) were quite different, inasmuch as 
there the winding-up had commenced before the 
A c t came in to  force. I t  is p lain th a t there would 
be the greatest possible objection to  construing such
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an A c t as th is  one as applying to  a company— I  
need not deal w ith  bankruptcies fo r the present 
purpose— of which the w inding-up had commenced 
before the A c t in  question came in to  force. Under 
the Companies A ct, 1929, s. 383, i t  was expressly 
provided th a t the provisions o f the A c t w ith  
respect to  w inding-up should not apply to  any 
company o f which the winding-up had commenced 
before the commencement o f the A c t, and, indeed, 
bu t fo r th a t provision being either express or 
im plied, there would be the very greatest d ifficu lty  
in  a bankruptcy or w inding-up which had com
menced and as to  which the rules and regulations 
were altered as from  a date subsequent to  the 
commencement and before the completion o f the 
winding-up in  question. Accordingly, there was, as 
I  th in k , the strongest possible reason fo r the 
decision in  W a r d  v. B rit is h  O a k  In s u ra n c e  C om pany  
(u b i s u p .), a decision not on ly binding on us bu t 
which we a ll agree was undoubtedly righ t In  
th a t case i t  m ight well be said th a t the claim  which 
fa iled was a claim  th a t sect. 1, sub-sect. (1), of the 
A c t in  question was retrospective ; and fo r the 
reasons given in  the judgments o f the learned judges 
th a t argument th a t i t  was retrospective failed. In  
the present case, as m y brothers have pointed out, 
there is no question, and I  m ay add th a t M r. Spens 
fra n k ly  enough adm itted i t ,  as to  whether the 
section is retrospective in  any proper sense or not. 
The question on the true construction o f the A c t is 
s im ply th is, whether i t  can be fa ir ly  said th a t the 
accident m ust take place after the A c t comes in to  
force. The hardship or mischief to  provide for 
which the A c t was passed is obviously ju s t as 
great i f  the accident takes place before or a fter the 
10th Ju ly , 1930. On the other hand, there are 
fewer grounds fo r saying tha t, although the section 
cannot be applicable i f  the liqu ida tion  or a bank
rup tcy  has already commenced, there is nothing 
in  the A c t which clearly points to  the fact th a t the 
accident m ust be one which takes place after the 
commencement o f the A ct. I  w ill not repeat what 
has already been said by m y brethren w ith  regard to  
tha t. I  w ill on ly add this, th a t to  m y m ind the 
real question depends upon the true meaning o f the 
words in  sub-sect. (1) o f sect. 1, beginning w ith  the 
words : “ if, either before or a fte r th a t event, any 
such lia b ility  as aforesaid is incurred by the insurer.”  
The d ifficu lty  which apparently m ight have been 
thought to  have been caused by the words “  is 
incurred ”  is, I  th in k , removed by the circum 
stances th a t i f  you consider th a t the lia b ility  is in  
reference to  something which happened either 
before or a fte r th a t event so th a t the word “  is ”  
m ust by necessary construction be construed as 
meaning “  has been ”  or “  is,”  i f  you impose tha t 
construction upon the section, in  m y opinion the 
whole o f the difficulties which were contended for 
by Mr. Spens disappear and we have a section which 
m ay be properly held as applicable to  cases where 
the accident in  question occurs either before or 
a fter the A c t comes in to  force.

I  would on ly add th is, th a t under the present 
po licy the lia b ility  s tr ic tly  does not arise upon the 
accident happening, bu t the lia b ility  in  strictness 
applies on ly i f  the assured becomes liable not on ly 
to pay bu t shall pay by  way o f damages certain 
sums in  question. B u t fo r the construction which 
we have seen our way to  p u t upon the A c t there 
m ight be considerable d ifficu lty  in  treating the A ct 
as in te llig ib le  in  reference to  such a case as we have 
before us.

For the reasons given by m y brethren and for 
these reasons I  th in k  the appeal must be allowed. 
The form  o f the order m ay require a word o f con
sideration.

The Master of the Rolls. —  The appellants w ill 
have the costs o f the appeal bu t w ith  the liqu idator’s 
rights o f recourse to  the assets.

A p p e a l allowed.

Solicitors: fo r the appellants, Johnson, Jecks, 
and C olc lo ugh; fo r the respondents, Middleton, 
L e w is , and C la rk e , agents fo r M id d le to n  and Co., 
Sunderland.

H I G H  C O U R T  O F  J U S T I C E .

K IN G ’S B E N C H  D IV IS IO N .
J u ly  2 a n d  3, 1935.

(Before G o d d a r d , J .)

Tynedale Steam Shipping Company Lim ited  
Anglo-Soviet Shipping Company lim ite d . (°)

C h a r te r -p a r ty — C o n s tru c tio n — S h ip  “  p re v e n te d  
f r o m  w o rk in g  ” — A c c id e n t  p u t t in g  o u t oj 
a c tio n  w in c h e s  i n  fo r e p a r t  o f  s h ip .

A  c h a r te r -p a r ty  p r o v id e d  th a t h ire  w a s  to cease 
i f  a n y  a c c id e n t o c c u rre d  to the s h ip  •which 
p re v e n te d  h e r f r o m  w o rk in g .

T h e  s h ip  lost h e r  fo re m a s t  d u r in g  a  g a le , a n d
o n  c o m in g  in to  p o r t  she w a s , i n  consequence 
th e reo f, u n a b le  to m a k e  use o f  h e r f o r w a r d  

w in c h e s , a n d  the f o r w a r d  p a r t  o f  h e r carg°  
h a d  to be u n lo a d e d  b y  m e a n s  o f  f lo a t in g  
d e rr ic k s . D e la y  a n d  expense w ere  thereby  
in c u rr e d .

H e ld ,  th a t the in a b i l i t y  to m a k e  use o f  the fo rw a f  
w in c h e s  a m o u n te d  to a  p re v e n tio n  f r o m  w o rk in g  
w i t h in  the m e a n in g  o f  the c h a r te r -p a r ty , an  
th e re fo re  th a t  the s h ip  w a s  o f f  h ire  d u r in g  
p e r io d  o f  d e la y .

H e ld ,  f u r t h e r ,  th a t  such  a d d it io n a l  expense as 
w a s  c au sed  by  the in a b i l i t y  to u n lo a d  by tne 
s h ip 's  w in c h e s  m u s t be bo rn e  by  the s h ip ' 
o w n e rs .

M ille r  v . H o g a rth  (7 A s p .  M a r .  L a w  C a s . 1 ’ 
64 L .  T .  R e p .  205 ; (1891) A .  C . 48) a p p lie d -

S p e c i a l  case fo r the opinion o f the H igh Co'U*j 
stated by arb itrators, invo lv ing the construct1 ̂  
o f a clause in  a charter-party in  the form  known 
Uniform  Tim e Charter, 1912. B y  the eharter-plir1^  
which was dated the 4th May, 1934, the steamsh v  
H a rd e n  was hired by the respondents (charter1- ̂  
from  the claimants (owners) fo r a period o f l0ag 
months. The m aterial clause (clause 10) waS j 
fo llow s: “ In  the event o f loss o f tim e ca llre. 
by . . . damage to  hu ll or other accident P 
venting the working o f the steamer and lust 
more than tw enty-four consecutive hours, ^ ire„ ,e 
cease from  commencement o f such loss o f 11 
u n til steamer is again in  efficient state to  res 
service. . . .  In  case o f accident to  cargo cal1 eS 
detention o f steamer, tim e so lost and eXPe”  ¡f 
incurred shall be fo r charterers’ account, eve 
caused through fau lt or w ant o f due d iligence 
owners’ servants.”  „„e

The arb itrators found th a t while on a VCA red 
from  Archangel to  L iverpool the ship encount
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exceptional weather, whereby pa rt o f the deck 
cargo was washed overboard and the foremast was 
broken. She was towed to  a tem porary berth 
where the broken mast was cut away and where 
unloading was begun by means o f shore cranes. 
She was then taken to  her permanent berth, where 
she discharged the cargo in  the a fte r pa rt by means 
o f her own winches, bu t the cargo in  the forepart 
«ould not be so discharged owing to  the absence of 
the foremast. I t  was, therefore, necessary to 
discharge th a t pa rt o f the cargo by floating derricks, 
and expense and delay were thereby incurred.

The questions fo r the court were : (1) whether 
the owners were entitled to  hire fo r the period 
during which the loading tim e had been exceeded, 
and (2) whether the owners or the charterers were 
to  pay fo r the extra cost o f unloading. The owners 
contended th a t the ship had not been “ prevented 
from  w o rk in g ”  w ith in  the meaning o f clause 10, 
because i t  was on ly pa rt o f the ship which could 
not be unloaded, and therefore she was on ly 
“ h indered”  and not “ prevented”  from  working, 
and was not off hire. The charterers said th a t the 
work o f the ship when in port was to  unload, and 
th a t the loss of the foremast had prevented her 
from perform ing th a t work.

C. T. M ille r  for the shipowners.

I I .  I .  P. Hallett fo r the charterers.

Goddard, J.— In  m y opinion the answer to the 
questions asked in th is  case should be in  favour of 
the charterers. The special case is stated by 
arb itrators appointed under the arb itra tion  clause 
o f a charter which is made between the owners of 
a ship, the Harden, belonging to  the claimants, 
and the respondents, the charterers, in  a form 
called the Uniform  Time Charter, 1912.

The m atter arises in  th is  way. The vessel, on 
a voyage from  Archangel to  L iverpool w ith  a deck 
cargo, made very heavy weather a t the entrance 
to  the Mersey ; the result o f the weather was tha t 
the ship took a heavy lis t, her cargo shifted, and 
a t the same tim e as her cargo shifted (either because 
o f the shifting or as an independent happening) 
the foremast fe ll overboard owing to  a heavy squall 
as the vessel was rounding the Form by L ig h t Vessel. 
The consequence was th a t she then took a heavy 
lis t to  starboard, and the cargo stowed on the star
board side o f the deck fe ll overboard, and the ship 
had to  proceed up the Mersey entangled among this 
floating cargo. She was taken to  a tem porary 
berth and fina lly  sent, when the cargo had been 
disentangled from  the ship, in to  Brocklebank 
Dock, to  which i t  had been orig ina lly intended to  
take her. When they got to  the Brocklebank 
Dock i t  was found th a t the afte rpart o f the vessel 
could be discharged by her own winches, bu t the 
foreward pa rt could not, because there was no fore
mast. Accordingly, there being no shore cranes, 
floating derricks had to  be hired, and the forward 
end o f the vessel was discharged by means o f those 
floating derricks.

The owners o f the ship claim hire fo r the period 
during which the vessel was delayed as a con
sequence o f these happenings, and they also claim 
th a t the cost o f h iring the floating derricks is for 
the charterers’ account and not fo r theirs. The 
charterers, on the other hand, say th a t they are 
not bound under the provisions o f the charter-party 
to  pay the additional hire, th a t is to  say, the hire 
fo r the period during which the ship was being 
discharged in  the manner I  have described, and 
th a t the shipowners are liable fo r the hire o f the 
derrick assistance.

M r. M ille r appears fo r the shipowners, and his 
argument is th a t there is an unqualified obligation 
on the charterers to  pay hire u n til the vessel is 
returned to  the owners unless the charterers can 
bring themselves w ith in  the exceptions. Clause 10 
o f the charter reads : “ In  the event o f loss o f tim e 
caused by dry-docking or by other necessary 
measures to  m aintain the efficiency o f steamer, or 
by . . . breakdown o f machinery, damage to  hu ll, 
or other accident preventing the working o f the 
steamer and lasting more than tw enty-four con
secutive hours, hire to  cease from  commencement 
o f such loss o f tim e u n til steamer is again in 
efficient state to  resume service.”

One m ight say, speaking compendiously, tha t 
th a t provides th a t the hire should cease i f  the 
steamer is delayed by reason o f some defect or 
accident to  the ship itself. Then i t  is provided : 
“ Should steamer be driven in to  po rt, or to  
anchorage by stress o f weather, or in  the event 
o f steamer trad ing to  shallow harbours, rivers, or 
ports w ith  bars ” — these being m atters prim d facie 
under the control o f the charterers— “  or in  case 
o f accident to  cargo, causing detention to  steamer, 
tim e so lost and expenses incurred shall be fo r 
charterers’ account, even i f  caused through fau lt 
or want o f due diligence by owners’ servants.”

I  th ink , whatever opinion I  m ight have formed, 
I  cannot hold th a t th is  delay was caused by an 
accident to  the cargo, because i f  I  d id  I  th in k  I  
should be deciding contrary to  w hat was decided 
by Bailhache, J. in  B urre ll and Sons v.
F . Green and Co. (12 Asp. Mar. Law Cas. 807; 
112 L . T . Rep. 105 ; (1914) 1 K . B. 293). 
In  th a t case, as I  read it ,  i t  was decided th a t 
where a ship is detained because an accident to  
the cargo causes damage to  the ship, th a t is a 
m atter which falls upon the owners and not upon 
the charterers ; th a t any tim e th a t is lost by the 
damage to  the cargo is a m atter fo r the charterer, 
bu t th a t any damage to  the ship is a m atter for 
the shipowner. Therefore, as w hat happened 
here to  cause the delay was the damage to  the 
foremast, the foremast being in jured, whether i t  
was in jured simply by the squall, or whether i t  
was in jured by the cargo fa lling against it ,  or by 
a combination o f both, i t  seems to  me th a t the 
case o f B urre ll and Sons v. F . Green and Co. (sup.) 
prevents m y holding th a t the detention here was 
caused by an accident to  the cargo.

Then Mr. M ille r says tha t, however th a t m ay be, 
the working o f the steamer was not prevented 
for a period o f more than tw enty-four hours, 
because the steamer could work ; her propelling 
machinery was all righ t, her a fte r winches were 
a ll righ t, and i t  was on ly the forward winches 
which could not work. Therefore, he says, i t  is 
not the fact th a t the steamer was prevented from  
working.

I  do not th in k  th a t is sound. In  the firs t place, 
one has to  remember here th a t under the charter 
the shipowner is under an obligation to  provide the 
winches and to  m aintain them. I f  there are no 
winches, and i f  there are no winches which w ill 
discharge the forward pa rt o f the ship, i t  seems to  
me th a t the ship was not in  a condition which 
can be said to  be a working condition when i t  
was ly ing  alongside the quay. I  th in k  Mr. H a lle tt 
is justified in  saying th a t the case of Hogarth v . 
M ille r (7 Asp. Mar. Law Cas. 1 ; 64 L . T . Rep. 
205 ; (1891) A. C. 48) is strong au tho rity  
in his favour, because there the words in 
the charter were “ the working o f the vessel.”  
Lo rd  Halsbury, L.C. says (a t pp. 207 and 
57 respectively) : “  How does a vessel work 
when she is ly ing  alongside a w harf to  discharge
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her cargo ? She has machinery there fo r the 
purpose. I t  is not on ly th a t she has the goods in  
the hold, bu t she has machinery there fo r the 
purpose o f discharging the cargo. . . .  I t  is not 
denied th a t during the period th a t she was ly ing  
a t Ham burg there was th a t machinery a t work 
enabling the h irer to  do qu ick ly  a ll th a t th is  par
ticu la r portion o f her employment required to  
be done.”

In  th a t respect he held th a t th a t ship was 
capable o f working while she was alongside the 
quay. Here i t  appears to  me you have the con
verse case. The ship is not capable o f working 
when She is alongside the quay ; pa rt o f the ship 
is capable o f working, bu t fo r the working o f the 
ship the ship must be able, in  m y judgment, to  
do tha t which is necessary to  discharge the cargo 
when she is ly ing  alongside. As I  pu t i t  to  Mr. 
M iller ju s t now, could i t  be said th a t the ship 
would have been capable o f working in port i f  
the circumstances had been these, th a t the after
pa rt o f the cargo had all been discharged w ith  the 
after winches a t first, and then when i t  was a m atter 
o f discharging the cargo in the forward pa rt of 
the vessel there were no winches to  discharge i t  
as the winches th a t there were would not work ? 
Then i t  seems to  me the ship would be prevented 
from  working ; i t  would be prevented by an 
accident, no doubt, bu t i t  is an accident for which 
the owners are liable.

The other po in t which was decided in  Hogarth v. 
M ille r  (sup.) seems to  me to  lend strong support 
to  Mr. H a lle tt ’s argument, because although the 
ship was held to  be capable o f working w ith in  the 
meaning o f the charter-party while she was in  the 
po rt o f Las Palmas in  th a t case, ye t on her voyage 
she was held to  be incapable o f working because, 
although she had one low pressure boiler working 
which was o f assistance to  her, she had to  be 
towed, and she was not independently efficient, 
as i t  was pu t in  th a t case, fo r the voyage.

For those reasons, in  m y judgm ent, the firs t 
question which the arb itrators have asked, which is 
“  whether upon the true construction o f the charter 
and upon the facts as herein found, the shipowners are 
en titled  to  hire for the vessel in  respect o f the tim e 
occupied in discharge,”  must be answered in  the 
negative.

Then there is a second question asked : 
“  Whether the additional costs o f discharge, &c., 
are fo r account o f shipowners or charterers ? ”  
From  the documents attached to  the case i t  is 
shown th a t such additional cost includes dock 
pilotage, boat assistance, tug  assistance, telegrams 
and postages, &c. Mr. H a lle tt says tha t he claims 
none o f those. A ll the expenses he does claim are 
in  respect o f steam cranage and derrick barges, 
which amount to  911. 11s.

I t  seems to  me th a t m y answer to  the firs t 
question in  effect answers the second. I t  is true 
th a t under clause 3 o f the charter-party i t  is pro
vided th a t the charterers are to  provide and pay 
fo r such matters as pilotage, boatage, tug  assistance, 
unloading, weighing, ta lly ing  and delivery o f 
cargoes, surveys on hatches and all other charges 
and expenses whatsoever, bu t i t  is provided that 
“  the steamer to  be fitted  and maintained w ith  
winches, derricks, wheels, and ordinary runners 
capable o f handling lifts  up to  3 tons,”  and i t  is 
also provided in  clause 2 th a t the owners are to 
m aintain the ship in  an efficient state in  hu ll and 
machinery during the service, and th a t they are to  
provide one winchman per hatch. I f  fu rther 
winchmen are required, or i f  the stevedore refuses 
to  work w ith  the crew, the charterers are to  provide 
and  pay qualified winchmen from  land. Therefore,

the winches are entire ly the owners’ concern. I  
th in k  Mr. H a lle tt is justified in pu tting  i t  as he does, 
th a t i f  the expense is incurred to  do th a t which 
the owners are under an obligation to  do, the 
expense must not be thrown upon the charterers.

For th is reason I  hold th a t the expense which 
has been incurred in th is m atter is an expense 
which was made necessary by the failure o f the 
ship to  do th a t which i t  was the obligation o f the 
owners to do, namely, to  provide winches which 
would discharge the ship. I f  floating derricks 
were provided in place o f winches, I  th in k  the 
expense o f tha t must fa ll upon the owners. The 
answer to  the second question, therefore, is tha t the 
additional cost o f discharge to  the amount of 
911. 11s., being the charge fo r steam cranage and 
derrick barges, falls upon the owners, and th a t the 
rest o f the charges, amounting to  59i., falls upon 
the charterers. The charterers w ill have the costs 
o f the argument.

Solicitors fo r the shipowners, Sinclair, Roche* 
and Temperley, fo r Botterell, Roche, and T e m p e r  ley* 
Newcastle.

Solicitors fo r the charterers, Pettite, K e n ne d y -  
Morgan, and Broad.

Wednesday, Oct. 23, 1935.

(Before L o rd  H e w a r t , C.J., H u m p h r e y s  and 
Sin g l e t o n , J J .)

Robey v. V lad in ier. (a)
A lie n  —  Stowaway on B r it is h  sh ip  in  fo re iff* 

harbour— A rres t in  E ng land  —  Jurisdiction 
o f magistrate to deal w ith  offence— Merchan 
S h ipp ing  A ct, 1894 (57 cfe 58 V ie t. c. 
s. 237, sub-s. (1), s. 684, s. 686.

B y  the M erchant S h ipp ing  Act, 1894, s. -- 37 ‘ 
“  (1) I f  a person secretes h im self and goes 0 
sea in  a ship w ithou t the consent o f either tn 
owner . . .  or o f the person in  charge of 
ship, or o f any other person entitled to S1'1',, 
that consent, he shall be liable [to a pena lty•]

B y  sect. 686 ju r is d ic tio n  is  given to a magistrale 
to deal w ith  an alien  “  charged w ith  havtrtS 
committed any offence on board a B n t is.g 
ship on the high seas,”  i f  such person ] 
fo u n d  w ith in  the ju r is d ic tio n  o f any court * 
H e r M a jesty 's  dom inions, which would ha 
had cognisance o f the offence i t  i t  had be 
committed on board a B r it is h  ship w ith in  t 
lim its  o f its  o rd in a ry  ju r is d ic tio n .”

A n  alien secreted h im self in  a B r it is h  ship ivhic^ 
was ly in g  moored to the quay o f a fore ign P° 
and disclosed h im se lf fo r  the f irs t  time on ^  
day after the sh ip  had sailed. Subsequently, 
the a rr iv a l o f the sh ip  at M il lw a ll D °c ’ 
London, he was arrested and brought be] 
a m etropolitan magistrate on a charge wff, 
sect. 237, sub-sect. (1), o f the above -4rf- 
magistrate held that, as the person charged 
an alien, he had no ju r is d ic tio n  to deal itntn

(a) Reported by T. R. If. Butler, Esq., Barrister-at-l®
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Held, as the offence o f secreting and going to sea 
which is  p roh ib ited  by the sub-section is  a 
con tinu ing offence, the magistrate had, under 
sect. 686 o f the Act, ju r is d ic tio n  to deal w ith  
it ,  even though the person charged was an alien. 

C a s e  s ta te d  b y  a  m e t r o p o l i t a n  p o l ic e  m a g is t ra te .
A n in form ation was preferred by the appellant 

Robey, under sect. 237, sub-sect. (1), o f the 
Merchant Shipping A ct, 1894, against the respon
dent V ladinier, charging th a t the respondent, on the 
14th Oct., 1934, a t Oran, un law fu lly  secreted 
himself and proceeded to  sea on board the B ritish  
steamship Rio Azul, w ithou t the consent o f either 
the owners, master, or any other person entitled to 
give such consent.

On the hearing o f the in form ation the following 
facts were proved o r adm itted :

On the 14th Oct., 1934, the respondent, a national 
o f Yugoslavia, boarded the ship when i t  was ly ing  
moored to  the quay at Oran, Algeria, and there 
secreted himself w ithou t the consent o f either the 
owners, master, or any other person entitled to  
give such consent.

The ship le ft Oran and proceeded to  sea on the 
14th Oct., 1934, on her voyage to  London via 
Capetown. On the following day, the respondent 
disclosed himself fo r the firs t tim e and was a fte r
wards treated as a member o f the crew u n til the 
ship arrived a t M illw a ll Docks, London, on the 
12th Dec., 1934. The respondent was there arrested 
pursuant to  a warrant issued from  the Thames 
Police Court.

On the pa rt o f the appellant i t  was contended 
tha t the court had ju risd ic tion  to  determine the 
inform ation ; th a t the offence defined in  sect. 237, 
sub-seet. (1), o f the Merchant Shipping A ct, 1894, 
contained two necessary ingredients : (a) secreting ; 
and (b) going to  sea ; th a t the respondent com
m itted  an act o f secretion not on ly by concealing 
himself on board the ship at Oran, bu t also through
out the tim e when he remained concealed ; tha t, 
in  any event, as pa rt o f the offence consisted in 
going to  sea, there was ju risd ic tion  to  determine 
the m atter ; th a t by reason o f sect. 086 o f the 
Merchant Shipping A ct, 1894, there was jurisd iction 
in  respect o f offences com m itted on board a B ritish  
ship on the high seas ; tha t the po rt o f Oran must 
be regarded for the present purpose as being 
situated on the high seas ; and th a t sect. 084 of 
the A c t gave ju risd iction to the court.

On the pa rt o f the respondent i t  was contended 
tha t a court o f summary ju risd ic tion  had no 
ju risd ic tion to  t r y  offences com m itted by any 
person, not being a B ritish  subject, on board a 
B ritish  ship in a foreign port or harbour ; th a t 
sect. 237, sub-sect. (1), o f the Merchant Shipping 
A ct, 1894, d id  not make i t  an offence fo r an alien to 
secrete himself in  a ship in  a foreign port or harbour ; 
th a t the offence under th a t section, i f  any, was 
completed w ith in  the port o f Oran ; th a t sect. 084 
dealt on ly w ith  venue and pre-supposed an offence 
com m itted w ith in  the ju risd ic tion  o f an English 
court.

The magistrate accepted the contentions urged 
on the pa rt o f the respondent, and held th a t he 
had no ju risd ic tion in  the m atter. He accordingly 
dismissed the inform ation.

The appellant Robey appealed to  the Divisional 
Court.

The Merchant Shipping A c t, 1894, provides : 
Sect. 237 : “  (1) I f  a person secretes himself 

and goes to  sea in  a ship w ithou t the consent 
o f either the owner, consignee, or master, or o f a 
mate, or o f the person in  charge o f the ship, o r of 
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any other person entitled to  give th a t consent, 
he shall be liable [to  a penalty].”

Sect 684 : “  For the purpose o f g iving ju r is 
d iction under th is  A ct, every offence shall be 
deemed to  have been committed and every cause 
o f com plaint to  have arisen either in  the place 
in  which the same actually was com m itted or 
arose, or in  any place in  which the offender or 
person complained against may be.”

Sect 686 : “ (1) Where any person, being a 
B ritish  subject, is charged w ith  having committed 
any offence on board any B ritish  ship on the 
high seas or in  any foreign po rt or harbour or 
on board any foreign ship to  which he does not 
belong, or, not being a B ritish  subject, is charged 
w ith  having com m itted any offence on board any 
B ritish  ship on the high seas, and th a t person 
is found w ith in  the ju risd iction o f any court 
in  H er M ajesty’s dominions, which would have 
had cognizance o f the offence i f  i t  had been 
com m itted on board a B ritish  ship w ith in  the 
lim its  o f its  ordinary jurisdiction, th a t court 
shall have ju risd ic tion  to  t r y  the offence as i f  i t  
had been so com m itted.”

Lo rd  Erlcigh, K.C. and G. S. Harvie Watt fo r the 
appellant.

A . H . Armstrong fo r the respondent.

Lord Hervart, C.J.— I  am clearly o f opinion 
th a t th is  appeal must be allowed. The magistrate, 
in  his very proper zeal fo r the interests o f an alien’ 
has allowed himself to  be misled as to  the true 
construction o f the relevant sections o f the Merchant 
Shipping Act, 1894. Those sections appear to  be 
reasonably plain. [H is  Lordship read sect. 237, 
sub-sect. (1), and continued :] The offence created 
by th a t section does not consist in  secreting only, 
nor in  going to  sea only. The words “ secretes 
himself and goes to  sea ”  are a compound term , 
the two elements making one whole, and the offence 
consists in  secreting and going to  sea w ithou t the 
consent o f any person entitled to  give consent.

When one turns to  the sections relating to  
ju risd iction , sect. 684 provides as follows : [H is  
Lordship read the section, and continued :] The 
respondent came to  M illw a ll Docks, London, and 
a t the m aterial tim e, namely, th a t o f his arrest, 
he was, therefore, w ith in  the ju risd ic tion  o f thé 
magistrate, bu t he was w ith in  th a t ju risd ic tion 
on ly fo r the purpose o f being tr ied  fo r an offence 
which the magistrate had ju risd ic tion  to try . Had 
he ju risd ic tion  to  t r y  the offence w ith  which the 
respondent was charged ? Sect. 686 is obviously 
divided in to  two parts, and as the respondent was 
not a B ritish  subject he could be tried  fo r 44 any 
offence on board any B ritish  ship on the high 
seas.”

I  am o f opinion tha t the offence w ith  which the 
respondent was charged is p la in ly  a continuing 
offence and th a t the contentions urged on behalf 
o f the appellant were righ t. I f  the construction 
which the magistrate was induced to  pu t on these 
sections were righ t, i t  seems to  me th a t i t  would 
be d ifficu lt ever to  say th a t the offence had been 
com m itted ; because, on the one hand, a t the 
inception o f the m atter, when the firs t step in  the 
secreting took place, the answer o f the person 
accused would be th a t he was not on the high 
seas, and la ter, when he was on the high seas, he 
would say th a t he was not secreting himself and 
th a t he had done th a t a t the beginning. A t  no 
moment, therefore, would he be liable except, 
perhaps, i f  circumstances perm itted, at a tim e when 
he both secreted himself and was on the high seas.

c c c c
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On the in terpretation o f the relevant parts of 
the statute the contentions o f the appellant were, 
in  m y opinion, clearly rig h t and the magistrate 
had the ju risd ic tion which he declined.

Humphreys, J.— I  am o f the same opinion, and 
have nothing to  add except th a t I  th in k  th is  was 
a very plain case.

Singleton, J. I  agree. Appeal allowed.

Solicitors fo r the appellant, Botterill and Roche.
Solicitors fo r the respondent, Edward F a il.

February  14-19, M a rch  5, 1935.

(B e fo re  S ir  B o y d  M e  [h u m a n , P . ,  s i t t i n g  w i t h  
T r i n i t y  M a s te rs .)

The Kate, (a )
Damage to ship ly in g  alongside quay  —  

F o u l berth— Negligence —  Respective duties 
o f harbour au thority  having control o f adjacent 
rive r bed and o f occupiers o f quay— Lease by 
harbour au thority  to wharfinger o f premises 
abutting as to pa rt on ly  on to quayside— R ight 
“  to berth and moor vessels fo r  the purpose 
o f loading and discharging and tak ing  in  
cargoes and goods on the sa id  premises, and  
to use the m ooring posts and the said  
•quay fo r  the like  purposes "  —  Whether 
constituted “  occupation ”  o f quay— Breach by 
lessors o f covenant to keep berth in  good order 
and condition— Effect on shipowners’’ rights o f 
master's knowledge o f condition o f berth—  
Ind e m n ity  against lessors fo r  damage incurred  
by lessees— Remoteness o f damage— Whether 
necessary to plead reliance on covenant—  
Damages to include so lic ito r and client costs.

The cla im  was brought by the owners o f the wooden 
motor vessel K .  against the Corporation o f B . 
and Messrs. S. and Son L im ite d  in  respect o f 
damage sustained by the K .  w hils t alongside 
Rolle Quay, Barnstaple, on the 7th September, 
1933. The second defendants were the lessees, 
under a lease entered in to  between the tenant fo r  
l i fe  o f the Rolle Estates and the predecessor in  
tit le  o f the second defendants on the ls< M a y , 
1900, fo r  a term exp iring  the 25th M arch , 1998, 
o f a f lo u r  m il l  and premises on the landward  
side o f a ra ilw a y  s id ing  ru n n in g  along Rolle  
Quay, and o f a g ra in  elevator and offices 
situated between the s id ing  and the river, o f 
which one po rtion  on ly, which included the 
elevator, was on the edge o f the quay. B y  deed 
o f g if t  dated the 12th M a y , 1930, and made 
between L o rd  C lin ton  and the C lin ton  Devon 
Estates Company, owners in  fee simple, o f the 
one pa rt, and the Corporation o f B . o f the 
other pa rt, a l l m ateria l pa rts  o f Rolle Quay 
were granted to the Corporation in  fee simple, 
together w ith  that h a lf o f the bed o f the R iver 
Yeo ad jo in ing  the sa id  quay, and by a lease 
dated the 29th February, 1932, the Corporation  
demised to Messrs. S. and Son, fo r  a term  
coincid ing w ith  the exp ira tion  o f the lease 
already referred to, the rem ainder o f the quay

(a) Reported by J . A . P e t r ie , Esq., Barrister-a t-Law .

frontage between the offices and the edge o f the 
quay and a site upon which a crane was to be, 
and was later, erected a few  feet to the west of 
the offices and fro m  the edge o f the quay. The 
demise included  “  the r ig h t ( in  common w ith  a ll 
other persons entitled to the like  o r any other 
rights) to berth and moor vessels fo r  the purpose 
o f loading and discharging and taking  
cargoes and goods at the sa id  premises, and to 
use the m ooring posts and Rolle Quay fo r  the 
like  purposes on a frontage on the R iver Yeo 
corresponding w ith  the frontage o f the lessees 
f lo u r  m ills  . . . "  The lessees covenanted 1° 
comply w ith  the reasonable requirements o f the 
lessors' harbour-master w ith  respect to the 
berthing o f vessels loading or discharging at the 
premises o f the lessees. The lessors, fo r  there 
p a rt, covenanted to keep the quay, quay wad, 
m ooring posts and r ive r berths in  good, order 
and condition d u rin g  the sa id  term.

I t  was contended on behalf o f the second 
defendants that they were on ly lessees ° r 
occupiers o f the quay frontage corresponding 1° 
the offices, or, at the most, occupiers o f the quag 
up to a p o in t opposite the western end o f the 
crane, w ith  o r w ithou t the inc lus ion  o f the quay 
frontage between the eastern side o f the crane 
and the western edge o f the land  in  f ro n t  o f thie 
offices. On th is  basis the ir m in im u m  frontage 
would be about 40f t . ,  and the ir maximum  
frontage about 08ft., and they m ainta ined that 
when a ship o f  81f t .  long, like  the K . ,  was l}fin& 
alongside the ir premises they on ly had the 
duties o f occupiers w ith  regard to her berth 
over p a rt, or, alternatively, over disconnected 
pa rts  o f the sh ip 's  length, and had no responsi
b i l ity  fo r  the rest, notw ithstanding the fa c t that 
the whole frontage o f the quay alongside which 
such a sh ip  was ly in g  was w ell w ith in  the 
frontage on the R iver Yeo corresponding with 
the f lo u r  m ills , as d is tinc t fro m  the offices ana 
crane.

Held, on th is  po in t, that to the extent to which the 
second defendants had the rig h t to berth ana 
moor ships alongside Rolle Quay, to swing theY 
crane across the quay, to have access to the 
crane and to the ships thus moored and berthed 
alongside the quay, “  a ll o f  which rights are 
either expressed in , or are necessarily incidenta 
to, the demise in  question," they were ju s t as 
much occupiers o f the relevant p a rt o f the qudll 
frontage w h ile  in  actual exercise o f such right 
as they were at a ll times du rin g  the term 
occupiers o f the land actua lly  demised, and thd 
they were consequently liable to perform  th 
duties co-extensive w ith  such occupation- 
(V aughan-W illiam s, L .J .  in  B row n  ». Pet°( 
83 L .  T . Rep. 303 ; (1900) 2 Q. B . 653, 01 
pp. 664-5.)

Held, fu rthe r, that on the facts as found , the K . was 
ly in g  at the m ateria l tim e w ith  her m a in  haic 
under the crane, and that the damage occurrc 
by reason o f the vessel ly in g  on an uneven bert » 
one-th ird o f the sh ip 's length fro m  her s êr 
being on more or less level ground, her bo 
being buried in  soft sand and mud, and the
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being a m arked depression o f the ground  
im m ediate ly fo rw a rd  o f the place where the 
damage to her bottom was discovered w ith  
consequent lack o f support under that p a rt 
o f her.

I n  pa r. 4 o f the defence, the f ir s t  defendants 
pleaded, both as against the p la in t if fs  and the 
second defendants, that i f  the K .  was damaged 
w h ils t ly in g  o ff the quay (which they d id  not 
adm it), the damage was due to her being 
im p rope rly  placed on the m orn ing o f the 7th 
September, w ithou t the knowledge and pe r
m ission o f the f irs t  defendants or the ir servants, 
in  a pos ition  abreast o f a water p ip e  fro m  which 
the exhaust fro m  the steam engine o f the elevator 
was discharged and p a r tly  in  one berth and  
p a rtly  in  another berth.

H e ld, that th is amounted to a contention that the
K .  had been placed on what was not a berth at 
a ll, but that the contention fa ile d , as the whole 
situa tion  changed, as the f irs t  defendants well 
knew, w ith  the erection o f the crane.

H eld, fu rthe r, that the f ir s t  defendants knew 
perfectly well that the ground opposite the 
crane was not safe fo r  vessels to lie  on, but took 
no steps to p u t matters r ig h t or to w arn the 
vessel o f the danger. A s  to the second defendants, 
that they knew the condition o f the berth, but 
gave no sort o f w a rn ing  to the owners or master 
o f the K . ,  and that accordingly both the f irs t  and  
the second defendants were liable : (The Bearn, 
10 A sp . M a r . L a w  Cas. 208 ; 94 L .  T . Rep. 
265 ; (1906) P .  46 ;  The M oorcock, 6 A sp. 
M a r. L a w  Cas. p p . 357, 3 7 3 ; 60 L .  T . Rep. 
654; 14 Prob. D iv .  64).

Both defendants had pleaded that the master o f  
the K .  h im se lf knew o f the condition o f the 
berth. I f ,  know ing the actual state o f things, 
the master had deliberately p u t h is sh ip  in to  
danger, he could not recover against either o f the 
defendants (The G r it ,  16 A sp . M a r.  
L a w  Cases, 4 6 7 ; 132 L .  T . Rep. 638 ; 
(1924) P . 246, per H i l l ,  J .  at p . 253), but in  
the present case the master neither knew nor 
suspected the dangerous condition o f things 
which was the actual cause o f the damage.

•Judgment entered fo r  the p la in t if fs  against both 
defendants w ith  costs.

I n  a th ird  p a rty  c la im  by the second defendants 
against the f ir s t  defendants fo r  an indem nity  in  
respect o f the damages and costs fo r  which they 
were liable :

H e ld, that although the second defendants had 
been g u ilty  o f a breach o f the ir du ty to the 
p la in t if fs , th is involved no breach o f du ty to the 
f ir s t  defendants, and that the second defendants 
were entitled, as against the f irs t  defendants, to 
re ly  on the la tte r's covenant to keep the rive r 
berths in  good order and condition ; that the 
damage to the K  . fo r  which the second defendants 
were liable was the n a tu ra l consequence o f the 
breach o f the sa id  covenant ;  that (fo llow ing  the 
judgm ent o f L o rd  Esher, M .R . in  the Court o f 
A ppea l in  M ow bray  v. M e rry  weather,

7 A sp. M a r. Law  Cas. 5 9 0 ; 73 L .  T - 
Rep. 4 5 9 ; (1895) 2 Q. B .  640) approving  
the decision o f M a r t in ,  B . in  B urrow s v. 
M arch Gas and Coke Com pany (1870, 
L .  Rep. 5, E x . 67) and  S co tt v. Fo ley, 
A ik m a n  and Co., 5 Com. Cas. 53), the 
damages were not too rem ote; fu rth e r, on 
the au thority  o f the same cases, that the 
second defendants having re lied on the f irs t  
defendants' covenant, the fa c t that the second 
defendants had not pleaded such reliance was 
im m a te r ia l; and that, accordingly, no tw ith
standing the ir negligence towards the p la in tiffs , 
the second defendants were entitled to be 
indem nified by the f irs t  defendants fo r  the 
damages, such damages to include the so lic itor 
and client costs incurred  by the second 
defendants in  defending the action.

The pla in tifis , the owners o f the m otor vessel Kate, 
o f 75 tons net register. 81ft. 6in. in  length and 21ft. 
in  beam, and fitted  w ith  an engine o f 40 h.p., sued 
the firs t defendants as owners, and the second 
defendants as occupiers, o f th a t pa rt o f Rolle Quay, 
a t Barnstaple, where the Kate was ly ing  to  dis
charge a cargo o f grain consigned to  the second 
defendants, for damage sustained by the Kate 
on the 7th September, 1933, as the result o f her 
ly ing  on an uneven berth a t the place in  question. 
The evidence and the facts as found by the learned 
judge as well as the contentions o f counsel appear 
sufficiently from  the judgment.

R. E. Gething for the plaintiffs.

R. F . Hayward  and Vere H unt fo r firs t defendants. 
C yril M ille r  fo r second defendants.

S ir Boyd M errim an, P.— In  th is  case the owners 
o f the Kate, a wooden m otor vessel o f 75 tons net 
register, 81ft. Gin. in  length, and 21ft. in  beam, 
sue the Corporation o f Barnstaple (originally 
described in  error as the Urban D is tr ic t Council o f 
Barnstaple) and Messrs. Stanbury and Son L im ited , 
in  respect o f in juries sustained by  the Kate on the 
7th September, 1933, while ly ing  aground alongside 
Rolle Quay in  the R iver Yeo a t Barnstaple.

There is also a th ird -pa rty  claim  by the la tte r 
defendants against the former. This present 
judgment, however, deals on ly w ith  the claim o f 
the p la in tiffs  against the two defendants.

The owners allege, and I  find as a fact, th a t 
between 10 a.m. and 12 noon on th a t date the hog 
piece and keelson o f the Kate cracked and broke 
a t a po in t about 2 ft. forward o f the main mast, 
w ith  the result th a t her bottom was set up and 
considerable damage was sustained ; and I  find 
th a t th is damage was caused by the condition o f 
the bed o f the rive r where she was then lying 
aground. She had taken the ground between
9 a.m. and 10 a.m. The occurrence o f the damage 
was signalised by a series o f loud reports, which 
drove the men engaged in  unloading out o f the 
hold in  alarm.

The corporation are the harbour au thority  at 
Barnstaple. I t  is not disputed th a t they own 
Rolle Quay and have contro l o f the adjacent bed 
o f the river. I t  is conceded tha t, in  relation to 
vessels trad ing a t the po rt o f Barnstaple, and using 
Rolle Quay, they owe the d u ty  o f tak ing reasonable 
care to  see th a t the harbour is in  a f i t  condition fo r 
the reception o f such ships: (see The Beam,
10 Asp. Mar. Law Cas. 208; 94 L . T. Rep. 265; 
(1906) P. 48).
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Against the second defendants i t  is alleged th a t 
they are lessees from  the corporation and occupiers 
o f th a t portion o f the quay where the Kate was 

w ith  the rig h t to  berth and moor vessels 
thereat, and th a t they are under the du ty  imposed 
upon the occupiers o f a w harf who have no 
contro l over the adjacent rive r bed : (see The 
Moorcock, 6 Asp Mar. Law  Cas. pp. 357, 373; 
60 L . T. Rep. 654 ; 14 Prob. D iv . 64, and The 
Bearn (sup. ) ). On behalf o f these defendants, 
however, i t  is urged th a t they were neither lessees 
nor occupiers o f th a t pa rt o f the quay alongside 
which the actual damage occurred ; and th a t in 
law, therefore, there is no claim  against them. 
I t  would be convenient to  dispose o f th is  point 
before proceeding to  consider in  detail the facts 
upon which I  am inv ited  to  find negligence against 
both defendants.

B y  a lease dated the 1st May, 1900, granted by the 
tenant fo r life  o f the Rolle Estates, the predecessors 
in  t it le  o f Messrs. Stanbury and Son L im ited  (whom 
I  w ill hereafter call the company) became lessees 
fo r a term  expiring on the 25th March, 1998, o f a 
flour m ill and premises on the landward side o f a 
ra ilw ay siding running along Rolle Quay, and o f a 
grain elevator and offices situated between the 
siding and the river, o f which one portion, including 
the elevator, was, though the remainder was not, on 
the edge o f the quay. In  th a t lease the lessees 
covenanted not to  make any addition to  the m ill, 
elevator, offices or buildings w ithou t the consent 
in  w riting  o f the lessor. B y  deed o f g if t  dated the 
12th May, 1930, made between Lord  Clinton and a 
company known as the Clinton Devon Estates 
Company (who together, I  was informed, constitute 
the owner in  fee simple) and the corporation, a ll 
m aterial parts o f Rolle Quay were, among other 
things, granted to  the corporation in  fee simple, 
together w ith  th a t ha lf o f the bed o f the rive r 
which adjoins the said quay. B y  lease dated the 
29th February, 1932, between the corporation and 
the company, the corporation demised to  the 
company, fo r a term  which coincides w ith  the 
exp ira tion o f the lease already referred to , the 
remainder o f the quay frontage between the offices 
and the edge o f the quay, and the site o f a crane 
which i t  was proposed to  erect 2 ft. 8in. to  the west 
o f  the offices, and 2 ft. 6in. from  the edge o f the 
quay. The company covenanted not to  erect 
any other erections on the demised premises except 
a crane and bridges fo r use in  connection w ith  the 
business carried on by the company a t the ir m ills.

I  ought, in  passing, to  observe th a t the crane 
erected in  pursuance o f th a t lease was, in  fact, 
erected some 4 ft. farther westward and a trifle  
farther from  the edge o f the quay than was in 
dicated in  the plan. I  understand tha t, since the 
accident the subject o f th is  action, a ttention has been 
called by the corporation to  th is deviation from  the 
plan. B u t a t no m aterial tim e had exception been 
taken to  th is  variation, and i t  is not suggested 
th a t anything turns upon it .

I t  is however im portan t to  notice th a t the demise 
includes in the second place “  the r ig h t (in  common 
w ith  a ll other persons en titled  to  the like  or any 
other rights) to  berth and moor vessels fo r the 
purpose o f loading and discharging and tak ing in 
cargoes and goods a t the said premises firs t 
described [th a t is to  say, the pieces o f land already 
mentioned] and to  use the mooring posts and Rolle 
Quay for the like  purpose on a frontage on the 
R iver Yeo corresponding w ith  the frontage o f the 
lessees’ flour m ills  (subject nevertheless to  a ll 
rights ( i f  any) o f the Southern Railw ay Company 
and any other persons in  or over Rolle Quay

aforesaid or otherwise in  connection w ith  the 
premises hereby demised or any pa rt thereof).”

The lease also contains a covenant on the part 
o f the company to  comply w ith  the reasonable 
requirements o f the corporation’s harbour-master 
w ith  respect to  the berthing o f vessels loading ° r 
discharging a t the premises o f the lessees ; and a 
covenant by the lessors to  keep the quay, quay 
wall, mooring posts and rive r berths in  good order 
and condition during the said term .

Now, in  order th a t the po in t made by  the com
pany may be appreciated, i t  is necessary to  add 
th a t the po in t in  the rive r bed a t which the damage 
to the ship was caused is a few feet s t i l l  farther 
to  the west o f the offices than the crane itself. ^  
is said th a t the company are on ly lessees and 
occupiers o f the quay frontage corresponding to  the 
offices ; or, alternatively, seeing th a t the crane is 
not on the quay frontage, th a t, though they are 
not lessees o f any other pa rt o f the quay, they are 
a t the most occupiers up to  a po in t opposite the 
western end o f the crane, w ith  or w ithou t the 
inclusion o f the quay frontage between the eastern 
side o f the crane and the western edge o f the land 
in  fron t o f the offices. The m inim um  frontage on 
th is  basis would be about 40ft., the maximum 
about 68ft.

Assuming th a t occupation, a t least, o f the quay, 
is necessary to  impose any duties in  respect o f the 
adjacent berths, the company argue th a t there 
can be no responsibility upon them  outside these 
lim its . In  other words, when a ship 81ft. long 18 
ly ing  alongside the company’s offices, they maintain 
th a t they have the duties o f occupiers w ith  regard 
to  her berth over part, or alte rnatively, over dis
connected parts o f the ship’s length only, and have 
no responsibility fo r the rest, notw ithstanding the 
fact th a t the whole frontage o f the quay alongside 
which such a ship is ly ing  is w ell w ith in  the frontage 
on the R iver Yeo corresponding w ith  the fl°ur 
m ills, as d is tinc t from  the offices and crane.

This argument seems to  me to  be based on » 
misconception. As I  have already pointed out, 
the company have the rig h t to  use the mooring 
posts and Rolle Quay on a frontage corresponding 
w ith  the frontage o f the flour m ills, which adm ittedly 
includes the m aterial spot, fo r the purpose 01 
loading and discharging, &c. Moreover, they have 
the rig h t to  erect and use the crane in  connection 
w ith  the business carried on by them  a t thei 
m ills. I  hold th a t to  the extent to  which they 
have the r ig h t to  berth and moor ships alongside 
the quay, to  swing the ir crane across the qua?’ 
to  have access to  the crane and to  the ships thus 
moored and berthed alongside the quay, ah 0 
which rights are either expressed in , or are neces
sarily incidental to, the demise in  question, they 
are ju s t as much occupiers o f the relevant part o 
the quay frontage, while in  actual exercise o f sue 
rights, as they are, a t a ll times during the term, 
occupiers o f the land actually demised, and tfl» 
they are consequently liable to  perform the dutie 
co-extensive w ith  such occupation.

I f  au tho rity  is necessary fo r the proposition tha 
rights such as these are the subject o f occupation, 
see Brown v. Peto (83 L . T. Rep. 303 ; (* , i
2 Q. B. 653). A t  p. 664 o f (1900) 2 Q. B . in  discussing 
whether a lease which included certain shootj e 
rights could properly be described as an occupatio 
lease w ith in  sect. 18 o f the Conveyancing Act, 1“  J  
Vaughan W illiam s, L .J . sa id : “  Occupy is a M°r 
which, in  one form  and another, is not infrequent y 
used o f an incorporeal hereditament.”  Again, on F  
665, he says: “  I  am by no means prepared to  say tn 
i f  the best rent can on ly be obtained by le tting
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in  parts and giv ing the lessee o f one pa rt a r ig h t 
which constitutes in  a sense a servitude over another 
part— such as a r ig h t o f access or rights o f drainage, 
or rights o f shooting—tha t th is  is not w ith in  the 
power.”

I t  is to  be observed tha t, in  relation to  occupa
tion, the learned Lo rd  Justice treats a r ig h t o f 
access as in  the same category as shooting rights.

On the basis th a t the corporation and the com
pany, in  relation to  a ship which is loading or dis
charging a t the quay alongside the elevator or 
crane, bu t w ith in  the frontage o f the flour m ills, 
are under the respective duties la id  down in  The 
Bearn (sup.) and many sim ilar cases, I  now proceed 
to  consider whether they or either o f them  have 
been g u ilty  o f a breach o f duty.

I t  was stated th a t in  round figures the trade to  
the company’s flour m ills  represented about nine- 
tenths o f the shipping o f the port o f Barnstaple. 
The Kate  has been trad ing regularly to  th is  po rt 
a t spring tides, both before and a fte r the crane, 
the erection o f which was contemplated by the 
lease o f the 29th February, 1932, came in to  use. 
The crane, in  fact, was erected about two years 
ago.

On th is  particu lar voyage the Kate arrived on 
the 2nd September, and made fast opposite the 
company’s elevator. That same night, however, 
she w as'to ld  she would have to  make way fo r two 
other vessels. Accordingly, she dropped astern 
some tw o or three lengths below the m ill to  allow 
these other vessels to  discharge, bu t returned to  the 
elevator a t 6 p.m. on the 5th September. The whole 
o f the 6th September was occupied in  discharging 
the grain. For th is  purpose her main hatch was, 
o f course, opposite the elevator. In  the early 
morning o f the 7th September she dropped astern 
in  order to  discharge the rest o f her cargo, which 
consisted o f m illers’ produce in  bags, and tied  up 
w ith  her main hatch opposite the crane, w ith  her 
head towards the elevator. She was in  th is  
position a t the tim e o f the accident.

In  the quay w a ll a t a po in t p ractica lly  corre
sponding w ith  the western edge o f the land, there 
is  a water pipe, from  which is discharged the 
exhaust from  the steam engine o f the elevator. 
As the Kate lay, th is  pipe would be opposite a 
po in t a l i t t le  forward o f her main hatch. This 
pipe had been in  use fo r its  present purpose ever 
since the bu ild ing o f the elevator.

Shortly a fte r the damage occurred, and on the 
same afternoon, a survey was made by  Mr. Clarke, 
on behalf o f the owners, o f the ground alongside 
the starboard or outer side o f the vessel. I  accept 
the plan reproducing the result o f  th is  survey as 
representing, not unfavourably to the defendants, 
the state o f the berth under the Kate's keel. I  say 
th is  because there has been no substantial challenge 
o f the soundings thus taken, and Mr. Clarke says 
th a t a day or two later, when the Kate had been 
moved to  Appledore, he satisfied him self th a t the 
condition o f the ground im m ediate ly under the keel 
was, i f  anything, ra ther worse than the soundings 
indicated. Looking a t th is  plan, i t  w ill be seen 
th a t fo r rather more than a th ird  o f the ship’s 
length from  the stern, the soundings, which were 
taken a t low water on a spring tide , va ry  between 
6in. and lO in. I t  is conceded th a t the more 
forward o f the tw o lOin. soundings corresponds 
approxim ately w ith  the po in t o f the break. I t  w ill 
be observed th a t the next three soundings forward 
are, respectively, I8 in ., 22in., and 20in. The 
soundings are about 5 ft. apart. The break, there
fore, occurred a t the po in t where there was a con
siderable drop in  the level below the more or less 
level ground by which the Kate was supported

aft. I  ought to  add th a t Mr. Clarke found, and I  
accept his evidence, th a t her bow was buried in  
soft sand or mud. There is no real dispute, and I  
find  as a fact, th a t the damage occurred by reason 
o f the marked depression o f the ground between the 
foremost 8in. sounding and the afterm ost 17in. 
sounding, w ith  the consequent lack o f support 
under th a t pa rt o f the vessel.

I t  is common ground th a t im m ediate ly under 
the water ou tfa ll there was a heap o f stones extend
ing about 4 ft. from  the quay w a ll and 6 ft. or 8 ft. 
up and down river. I  find, however, th a t those 
stones have no connection w ith  the accident, first, 
because they are too fa r forward, and, secondly, 
because the ship was ly ing  outside them. I  shall, 
however, have to  consider to  what extent, i f  any, 
the water ou tfa ll itse lf was responsible fo r the 
damage.

H aving now ascertained where the Kate was 
lying, I  must next consider the issue which is 
raised by  par. 4 o f the defence o f the corporation 
to  the p la in tiffs ’ claim, and incidentally, though I  
am not now dealing w ith  th is, as a defence to  the 
th ird -pa rty  claim o f the defendant company. The 
corporation plead th a t “  i f  the Kate was damaged 
while ly ing  off the quay (which is not adm itted) 
the damage was due to  her being im properly placed 
on the morning o f the 7th September w ithou t the 
knowledge and permission o f the defendants or 
the ir servants in  a position abreast o f the water 
discharge from  the flour m ills and pa rtly  in  one 
berth and pa rtly  in  another berth .”  In  other words, 
the corporation say th a t the Kate had been placed 
on what was not a berth a t all.

I  may say, in  passing, th a t a t one tim e I  was 
given to  understand th a t the on ly po in t a t issue 
between the tw o defendants was the effect o f the 
covenant by the corporation to  keep the berths in  
good order and condition. B u t as the evidence in  
connection w ith  the po in t w ith  which I  am now 
dealing developed, i t  became apparent th a t th is 
appearance o f so lidarity  and concord was more 
nominal than real.

I  have very l i t t le  doubt th a t before the erection 
o f the crane the Kate generally lay  alongside th is  
quay w ith  her main hatch opposite the elevator. 
This would bring the extreme end o f her stern a 
l i t t le  below the water outfa ll, and i t  may very well 
be th a t neither fo r her nor fo r any other vessel 
was there in  the ord inary course any object in 
mooring farther to  the westward. B u t equally I  
have no doubt th a t the whole s ituation changed 
w ith  the erection o f the crane. I  can scarcely be 
wrong in  assuming th a t th is  crane was erected 
fo r the purpose o f loading and unloading goods, as 
indeed seems to  be indicated by  the lease granted 
by the corporation to  the company in  1932. And 
I  th in k  th a t I  m ight have concluded, unaided, th a t 
the most convenient position fo r a ship to  lie 
would be w ith  her main hatch opposite the crane. 
I  am glad to  be supported in  th is  conclusion by all 
the evidence in  the case, and by the advice o f the 
E lder Brethren.

Nevertheless, the corporation m aintain th a t i t  
was entire ly improper fo r th is  ship to  lie in  th is  
position opposite the crane, M r. Prowse, the 
harbour-master, says th a t never to  his knowledge 
has he seen a ship berthed as the Kate was ; indeed, 
he went so fa r as to  say th a t he has never seen a 
vessel berthed opposite the crane ; th a t he has 
never authorised one to  do so ; and th a t they are 
not allowed to  lie there. He added “  because i t  
was dangefous to  do so.”  He stated th a t he was 
always about, i f  indeed he was not actually on the 
quay, and said th a t i f  he had ever seen a vessel 
there he would have had her moved. He adm itted
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th a t  vessels usua lly  discharged w ith  th e  crane 
opposite the  m ain  hatch, b u t said th a t  th e y  never 
d id  so a t  th a t  p a rtic u la r spot. H e  a d m itte d  th a t  
i t  was ve ry  odd th a t  the  crane should have been 
placed there, as he always th o u g h t th a t  i t  was a 
dangerous spot.

In  support o f th is proposition, Mr. Adams, the 
borough surveyor, was also called. He said th a t 
the general condition o f the berths belonging to  
the corporation was good, bu t th a t he also d id  not 
consider th a t the po in t opposite the crane was a 
berth. In  fact, the po in t o f th is  evidence was tha t 
there always had been, and s till were, two d istinct 
berths, one above and one below the water ou t
fa ll, known respectively as the “  elevator berth ”  
and “  Carder’s berth.”

James Passmore, a labourer and fisherman 
employed by the corporation, said, in  chief, th a t 
he had never seen vessels berthed opposite the 
crane before. In  cross-examination, however, he 
made i t  clear th a t he was speaking o f the tim e 
before the crane was erected. He said th a t vessels 
would not go there before then because i t  was a 
bad berth. B u t he said th a t he had .seen “  scores 
o f them ”  under the crane since the crane was 
p u t there.

I  ought to  add th a t Mr. Prowse made the 
alternative po in t th a t any vessel ly ing  opposite 
the crane should lie w ith  her stern in to  the river 
to  avoid the danger. He adm itted th a t there was 
no line o f demarcation between the berths ; th a t 
no notice was p u t up to  distinguish between them  ; 
and in  particular he adm itted tha t, though he said 
he had discussed the berth opposite the crane w ith  
the master o f the Kate and they were in  general 
agreement th a t i t  was a dangerous berth, he had 
never on any particu lar occasion warned him  not 
to  drop back alongside the crane.

The master o f the Kate  said th a t ever since the 
erection o f the crane they had been in  the habit 
o f unloading grain a t the elevator and i f  they had 
bags to  unload, as on the present occasion, they 
shifted about ha lf a length back to  the crane ; 
th a t on th is  occasion he was given instructions to  
move back ; he said tha t the company’s manager 
had sent out a man w ith  a message to  th a t effect ; 
he m aintained th a t the water-pipe had nothing to 
do w ith  h im  ; and th a t a ll he knew was th a t they 
always lay alongside the crane i f  they had bags to 
discharge.

I t  was a t th is  po in t th a t the concord o f which 
I  have spoken firs t broke down, for the master 
was cross-examined by counsel fo r the company to 
the effect th a t he had not dropped astern to  the 
crane on the 7th September by reason o f any 
express orders, bu t o f his own accord, because he 
knew th a t bags could on ly  be discharged a t the 
crane, and he would therefore have to  go there. 
A nd this, in  effect, was the evidence given by Mr. 
Baker, foreman o f the company, who said th a t a 
ship had to  sh ift from  the elevator to  the crane, 
so th a t the main hatch was nearly opposite the 
crane. He “  d id  not order her to  sh ift or te ll any 
o f his men to  do so ”  ; and la te r he added “  she 
had to  go to  the crane w ithou t w a iting to  be to ld .”  
Mr. Baker also said, and I  find  th a t th is  is a fact, 
th a t ships opposite the crane have never been 
accustomed to  haul th e ir sterns off unless there 
was another vessel ahead which obliged them  to 
lie  w ith  the head close in  to  the quay. B u t he said 
th a t they did  sometimes haul off the ir sterns 
opposite the elevator to  enable another vessel to 
get opposite the crane.

I  find  th a t since the crane was erected vessels, 
inc lud ing the Kate, frequently la y  alongside the 
crane as the Kate  was doing on th is  occasion, and

I  do not accept the evidence o f Mr. Prowse a* 
regards vessels ly ing  w ith  the ir sterns hauled off 
the quay on what he represents as the exceptional 
occasions %vhen vessels lay  a t the crane. In  fact, 
I  reject the evidence o f Mr. Prowse, the harbour
master, on th is  pa rt o f the case ; and I  am sorry 
th a t I  feel obliged to  say th a t in  one respect or 
another he has not treated the court w ith  complete 
candour. B ithe r he has been regularly attending 
to  the berthing o f vessels, includ ing the Kate, as 
he says he has, in  which case I  am afra id I  cannot 
accept th a t he believes th a t vessels have never 
berthed as the Kate was berthed, opposite the 
crane ; or else he has been a great deal less attentive 
to  his duties than he would have me believe, and 
has not, in  fact, seen what, in  fact, has been going 
on ever since the crane was erected, and what 
would obviously be the normal consequence o f the 
erection o f the crane.

I  th in k  th a t i t  is im m ateria l whether, in  dropping 
back from  the berth alongside the elevator to  the 
berth alongside the crane, as the Kate d id  in  the 
early m orning o f the 7th September, her master 
was acting on any express instructions from  the 
company. I  th in k  th a t i t  is very like ly  tha t a 
message to  th is  effect was sent, b u t I  am satisfied 
tha t, even i f  i t  was sent, i t  was the merest matter 
o f routine, and th a t w ith  or w ith ou t any definite 
instructions the Kate was expected to  be in  position 
opposite the crane in  tim e fo r the unloading i°  
begin a t about eight o’clock, a t which hour the 
company’s crane man had been ordered to  be 
ready and the unloading, in  fact, began.

I  have next to  consider w hat the defendants 
respectively knew about the condition o f th is  berth- 
In  addition to the passages in  his evidence to  which 
I  have already referred, Mr. Prowse said th a t the 
ground between what he called the elevator and the 
Carder berths was rough and unsafe. He referred 
to  the stones which extended w ith in  6 ft. or 8ft- 
above and below the ou tfa ll respectively, bu t was 
unable to  say how far out they went or whether 
there were any stones a t a ll except immediately 
under where the water fell. He added th a t a t the 
tim e o f the accident i t  was almost impossible to see 
anything because o f the sand and s ilt  th a t had 
accumulated. ,

In  cross-examination by Mr. M iller, on behalf 0* 
the company, having adm itted th a t the KaW- 
generally moved astern to  get nearer the crane to 
unload bags, and th a t he had not objected or ever 
complained to  the company o f the position in whxc 
she lay, he said th a t he had on occasion conferre 
w ith  the master to  see th a t his stern was clear 0 
the bad patch. He adm itted th a t i t  had been 
brought to  his notice th a t the company '''em 
complaining o f the state o f the berth opposite the* 
m ill, and perhaps the com plaint was brought t  
his notice about the tim e o f the accident. T °  **r ‘ 
Gething he said th a t the space between the elevat° 
and the crane was dangerous ; he had always ha 
an idea o f it ,  and was always o f th a t opinion ; ° u ’ 
as I  have already mentioned, he had p u t UP 0 
notice to  th a t effect or given any warning t °  * , 
master o f the Kate, though he said he had discusse 
i t  w ith  h im  and they had agreed generally tha t 
was so. He added, however, th a t there was n 
d ifficu lty  in  making the berth opposite the cran 
safe, bu t said th a t he had never had occasion 
suggest i t .  He then adm itted th a t he had 
gested to  the company’s manager th a t i t  would be 
no use fo r the corporation to  do anything to tn 
berth u n til the water ou tfa ll had been rem°ve 
This, he said, was in  a private and unofficial c° 
vernation w ith  Mr. Burn, the company’s 8eneAy» 
manager. He had, he said, discussed w ith  him
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possib ility o f doing something to  make the berth 
safe and convenient fo r use i f  the company could do 
something about the water outfa ll.

The effect o f th is  evidence was, and I  so find, 
th a t the harbour-master knew perfectly well th a t 
the ground opposite the crane was no t safe fo r a 
vessel to  lie on, and th a t he took no steps whatever 
to p u t matters r ig h t at th a t po in t or to  warn vessels 
o f the ir danger, bu t th a t, on the contrary, he had 
allowed things to  get gradually worse in  spite o f 
the added need fo r care which was imposed by 
the fact th a t ships had to  lie alongside the crane.

I  now tu rn  to  the position o f the company. For 
some tim e  before the accident the company had 
been uneasy about the condition o f these berths. 
The earliest com plaint o f which I  have been 
informed was on the 28th A p ril, 1932, when the 
company wrote to  the corporation, saying th a t the 
captains o f small vessels which brought supplies o f 
gra in and other goods to  the m ills  a t Rolle Quay 
were complaining th a t the rive r bed was in  rather 
a dangerous condition for the safe ly ing  o f the ir 
vessels, and calling upon the corporation to  have 
an exam ination made and the necessary work pu t 
in  hand to  p u t the rive r bed quite safe. This was 
acknowledged, and i t  was stated th a t the m atter 
would be brought before the next meeting o f the 
Ports and Quays Committee. I  have not seen 
any record o f th a t body’s decisions or deliberations.

On the 17th August, th a t is to  say, less than three 
weeks before the accident, the company wrote 
another le tter. I t  was, in 'fa c t, addressed by m is
take to  the Devon County Council, bu t a t the 
Castle, Barnstaple, where the offices o f the corpora
tion  are. I  was inform ed th a t there was no trace 
o f  its  receipt by the corporation, bu t, on the other 
hand, i t  had never been returned to  the company. 
I  th in k  i t  is more than probable tha t, in  one way or 
another, the le tter, in  fact, came to  the knowledge 
o f the corporation, and I  say so fo r th is  reason, th a t 
i t  is common ground th a t about tw o days after i t  
was sent the corporation pu t men to  work on the 
bed alongside Rolle Quay, and the borough sur
veyor d id  not really deny th a t th is  was the result 
o f  some com plaint by the company. In  th is  le tte r 
the company said : “  We must take exception to  
the condition in  which you keep the berth fo r the 
vessels discharging a t our m ills. The sand is 
allowed to  s ilt up very unevenly in  places, and 
there is a danger o f damage to  each vessel and ils  
cargo which has to  lie there. We should be glad 
i f  you would give th is  m atter your prom pt 
a tten tion .”

On the 19th August, the company wrote to  the ir 
head office in  Cardiff, to  report th a t they had 
w ritten  to  the harbour authorities regarding the 
condition o f the berths ; th a t they had had no 
reply, bu t saying th a t there were men at work 
clearing the uneven places which were giving 
trouble, and adding, “  when they have finished, the 
berths w ill be in  good condition.”

On the 7th September, im m ediate ly after the 
damage, M r. Macpherson, the company’s manager 
a t Barnstaple, wrote again to  the head office as 
follows : “  This confirms telephone message o f th is 
afternoon, advising you th a t the m otor vessel Kate 
had damaged the back o f the vessel very badly 
owing to  ly ing  on a poor berth ”  ; and on the 
I3 th  September the same correspondent wrote to 
his head office : “  The berths for vessels alongside 
the m ills  are s t i l l  in  an extremely bad condition, 
and no a ttem pt has been made th is  week to  improve 
them. Measurements we took to-day show th a t at 
three points there are p its  to  the depth o f 2 ft., 
18in., and 2 ft. 6in. I t  is not in a f i t  state for any 
vessel to  lie there ”  ; while on the same day Mr.

Baker, the sales manager a t Braunton, wrote to  Mr. 
Burn, the general manager a t Cardiff : “  W ith
reference to  the condition o f the rive r bed, I  have 
had actual soundings taken to-day. These are 
being reported from  the office. So far as the 
conditions o f the berths are concerned, I  have never 
seen them  so much out o f the level since taking 
over the m ill. I  asked Usher [the company’s m ill
w righ t at Barnstaple] to  deal w ith  the overflow 
water ou tle t a t the quayside, so as to  make i t  
drop on to  the fla t stone a t the bottom , quite a small 
th ing, bu t necessary.”

There is one other le tter, dated the 9th October, 
to which I  should refer, again from  the manager 
a t Barnstaple to  the head office. This reads as 
follows : “  Mr. Baker and the w rite r called a t the 
Town Clerk’s office on F riday morning. The 
borough surveyor was not in  the office, bu t we 
interviewed the foreman and pointed out th a t the 
berths were not in a f i t  condition for vessels, and 
he promised to  give them immediate atten tion.”

Mr. Macpherson adm itted to  me th a t the group 
o f letters to which I  have jus t referred correctly 
represented his view o f the berth a t which the Kate 
was ly ing  in  the early pa rt o f September, 1933. 
I t  was adm itted, and I  find  i t  to  be a fact, th a t the 
company had given no sort o f warning to  the 
owners or master o f the Kate th a t th is  was, to  
the ir knowledge, the existing condition o f things.

As regards the condition o f the berth, th is 
evidence o f Mr. Macpherson is, o f course, evidence 
against both defendants, though, o f course, I  
do not trea t the letters themselves as evidence 
against the corporation o f the knowledge which 
was in  Mr. Macpherson’s m ind, notw ithstanding 
the fact th a t i t  was Mr. Hayward who insisted tha t 
the whole o f th is  correspondence should be read. 
Whether or not the le tte r o f the 17th August came 
to  the knowledge o f the corporation, they were, in  
fact, engaged in  work upon the berths alongside 
Rolle Quay between th a t date and the date o f the 
accident ; bu t I  find, as indeed I  th in k  follows 
from  the evidence given by the harbour-master 
and Mr. Adams, tha t, whatever else was done at 
the end o f August and the beginning o f September, 
no particular a tten tion was paid to  the ground in 
the immediate neighbourhood o f the crane. Having 
regard, however, to  the harbour-master’s own 
evidence as to  his knowledge o f its  condition, i t  is 
unnecessary to  consider fu rthe r the question o f the 
corporation’s knowledge o f the insecurity o f the 
berth.

To complete th is  pa rt o f the m atter, I  may say 
th a t there were several fu rthe r complaints in  
w riting  by the company to  the corporation at the 
end o f 1933 and the beginning o f 1934, and th a t 
there was evidence th a t in  January, 1935, the 
corporation were laying down a m ixture  o f clay 
and clinkers w ith  a view to  im proving the condition 
o f these berths, and incidentally were removing 
some stones to  which I  w ill refer more particu larly  
hereafter. I  am bound to  say th a t I  th in k  th is wa3 
a somewhat ta rd y  recognition o f the ir obligations.

Once i t  has been ascertained th a t the cause o f the 
damage was th a t the vessel was supported by 
solid ground a ft  o f the po in t o f the break, while 
unsupported fo r some distance forward o f th is  
point, i t  is perhaps unnecessary to  inquire fu rther 
what was the cause o f the unevenness. I t  is enough 
to say th a t Mr. G ulle tt, who was called on behalf 
o f the corporation, adm itted tha t the measure
ments shown in  Mr. Clarke’s soundings would 
account fo r the break, pa rticu larly  i f  pa rt o f the 
higher ground consisted o f solid stone. He added 
th a t he thought the th in g  tha t d id  the damage, 
whatever i t  was, was between the most forward
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o f the two 6in. soundings and not farther forward 
than the foremost lOin. sounding. Mr. Prowse 
a ttribu ted  the damage almost entire ly to  the water 
o u t fa ll; bu t I  have already mentioned the finding 
o f some stones in  January, 1935. These were 
coping stones, apparently from  the quay wall. 
There were a t least two, one o f which was a foot 
square and the other 2 ft. by l f t .  They lay  8ft. 
ou t from  the quay, and in  spite o f the fact th a t the 
corporation witnesses swear th a t these stones lay 
29ft. below the centre o f the crane, I  accept the 
evidence on behalf o f the p la in tiffs , which is 
corroborated by Mr. Macpherson for the company, 
th a t the spot a t which they were found was 15ft. 
below the centre o f the crane, and th a t they extended 
fo r a foot or so above th a t po in t. I  am sorry to 
say th a t, here again, I  was not impressed by the 
candour o f the corporation witnesses. A t  th a t 
po in t these coping stones would be some Gft. or 
7 ft. below the po in t o f the break ; th a t is to  say, 
somewhere between the foremost Gin. sounding and 
the 8in. sounding next forward. I t  is clear tha t 
a t the tim e o f the accident these stones were not 
exposed, bu t they would tend to  make a solid base 
round which s ilt would collect ; pa rticu la rly  would 
th is  be so i f  the tide, or the water outfa ll, or both, 
gradually scooped out a hollow space above th is 
po in t. I t  may be th a t the fact th a t the water was 
not fa lling  on the subjacent fla t stone contributed 
(see the le tte r from  Mr. Baker to  Mr. B urn  quoted 
above). Thus a ridge would tend to  form  o f a more 
solid character than the general layer o f the 
surrounding mud, though on a superficial inspection 
— and I  use the adjective both lite ra lly  and 
m etaphorically— the appearance would be more or 
less the same as th a t o f the surrounding mud and 
s ilt. I t  was actually stated th a t an employee of 
the corporation, named Badcock, knew o f the 
existence o f one o f these stones, bu t I  do not 
a ttach any importance to  th is  fact, having regard 
to  M r. Browse’s own evidence as to  the state o f the 
berth.

T ha t brings me to  a question which requires 
some consideration. B o th  defendants plead tha t 
the master o f the Kate him self knew the condition 
o f the berth. In  other words, th a t he was the 
author o f his own in ju ry . He himself says tha t 
i f  he had known o f the danger he would not have 
p u t his ship there, however much he had been 
ordered to  do so ; and I  th in k  th a t i t  goes w ithou t 
saying th a t if ,  knowing o f the actual state o f things 
which caused the damage, he had deliberately pu t 
his ship in to  danger, he could not recover against 
either defendant. In  pa rticu lar he could not 
recover against the company, since the du ty  based 
on The Moorcock and The Bearn (sup.), is a d u ty  to 
warn.

As Lord  Collins, M .R., says in  The Bearn 
10 Asp. Mar. Law Cas. 208 : (94 L . T  Rep. 265 ; 
(1906) P., a t p. 76) : “  There is an im plica
tion  on the pa rt o f the w harf owner th a t he 
has taken reasonable care to  ascertain th a t the 
condition o f the berth is safe, and i f  i t  turns out to  
be unsafe he cannot shelter himself by saying th a t 
he d id  not know it .  He could shelter him self by 
showing th a t he d id  take reasonable care to  find 
ou t ; and, knowing himself how much care he has 
taken, i f  th a t care is not reasonable, and he has not 
reasonable ground fo r th ink ing  the berth safe, he is 
fixed w ith  the obligation o f te lling  the person 
coming in  th a t he does not know w hat is the con
d itio n  o f the berth. H is lia b il ity  cannot be pu t 
lower than th a t. I t  is the low-water m ark.”

B u t, as H ill,  J. said in  The Grit, 1G Asp. 
Mar. Law Cas. 467; (132 L . T. Rep. 638 ; 
(1924) P. 246, a t p. 253) : “  When the negli- I

gence alleged is a fa ilure to  give information, 
the knowledge or absence o f knowledge on the part 
o f the shipowners m ust be a m ateria l circumstance.”

Now, as I  have already said, the Kate la y  two or 
three lengths below th is  berth fo r about three days 
on th is  very voyage. I  do no t attach very much 
importance to  th is  fact. There was a certain 
amount o f controversy as to  whether the berth 
opposite the crane actually dried out at low tide. I  
th in k  there was always a certain amount o f surface 
mud, or mud and water, bu t I  am satisfied, as I  
have already said, th a t a superficial inspection 
would not have shown the real state o f the ground 
under the surface. W hat is more im portan t is 
th a t while the Kate was ly ing  a t the elevator on 
the 6th September an accumulation o f sand, 
projecting above the surface, was observed by the 
master.

Again, there is some conflict o f evidence. The 
master d id  no t adm it, though he d id  no t expressly 
deny, th a t th is  had been the subject o f a complaint 
to  the company, which in  tu rn  was passed on to  the 
corporation by telephone. I  th in k  th a t th is  was so 
and th a t, though too late to  do anyth ing on the 
6th, Mr. Bradford, assistant borough surveyor, was 
sent to  look in to  i t ,  and th a t he probably spoke to 
M r. Macpherson about i t ,  though Mr. Macpherson 
does not recall the circumstance. I  am satisfied, 
however, th a t th is  com plaint was o f a heap o f sand 
im m ediate ly under the stem o f the Kate as she 
la y  a t the elevator, and was probably the result 
o f three vessels having la in  there in  succession. 
T ha t i t  was th is  heap o f sand which was the subject 
o f the com plaint was adm itted in  cross-examina
tio n  by Mr. Gething, both by  Mr. B radford fo r the 
corporation and by another, M r. Baker, the foreman 
fo r the company. B u t th is  heap o f sand would be 
about 15ft. forward o f the po in t where the Kate 
broke, and I  am satisfied th a t i t  had nothing 
whatever to  do w ith  the damage she actually 
sustained. T ha t th is  was so was shown by the 
evidence o f Mr. Prigg, the surveyor, who was called 
by the company. A fte r saying th a t i f  there was a 
hard lum p in  the neighbourhood where the stones 
were u ltim a te ly  found th a t m ight cause the damage, 
he adm itted, in  answer to  questions which I  pu t to 
him , th a t a soft sand bank under the stem o f the 
Kate  as she lay  a t the elevator, which would 
correspond w ith  a po in t under the forward Part 
o f the main hatch as she lay a t the crane, could not 
be the cause o f the damage. “  Neither,”  he added, 
“  i f  the bank had been hard could i t  have accounted 
fo r the actual damage, though i t  m ight well have 
caused some other damage.”  A nd he agreed that 
the inference was th a t whatever was under the 
Kate's stern when she was a t the elevator must 
have been soft.

B u t, on behalf o f the company, i t  is argued that 
even i f  i t  is true th a t th a t particu lar hump was not 
the cause o f the damage, i t  shows th a t the master 
knew, or, a t the very least th a t he had reason to 
suspect, th a t the berth was uneven, and, therefore, 
knew as much as the company did, and took the 
risk. The company, on the other hand, had calleu 
upon the corporation to  p u t the berths in  order- 
W hat more, i t  is said, could they  do ? ,

Now certa in ly, i f  the master knew o f the aetua 
danger, and pu t his ship on i t ,  and even, I  th in k ’ 
i f  he had reason to  suspect the actual danger, an 
deliberately turned a b lind  eye to  i t ,  he could no 
th row  the r isk  on the company, or, indeed, on tn_ 
corporation. B u t th a t, in  m y opinion, is not tm 
case. Equally, i f  the company had actually kn°w 
o f th is  pa rticu la r danger, they could not haV 
allowed the use o f the berth u n t il the danger h» 
been removed, w ithou t a t the very least making 1
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clear th a t the Kate could on ly lie  there a t her own 
risk  w ith  fu ll knowledge o f the danger. In  fact, I  
find th a t the master neither knew nor suspected 
the dangerous condition o f things which was the 
actual cause o f the damage. I t  is true th a t the 
company had not inform ed themselves, by obtain
ing leave, fo r example, to  take soundings, o f the 
exact details o f the defects ; bu t they knew th a t the 
berth  was defective and unsafe ; they  knew th a t 
there had been complaints from  other masters ; 
they knew th a t the corporation had been doing some 
work in  response to  the ir own representations ; yet 
they took no reasonable care to  assure themselves 
th a t the work bad been efficiently done, or th a t the 
result was satisfactory as regards the berth  along
side the crane. A t  the very least they owed a 
du ty  to  the p la in tiffs  to  te ll the ir master th a t th is  
was the extent o f the ir knowledge about the berth. 
The action th a t they took about the heap o f sand 
which was seen under the stern o f the Kate, so far 
from  pu tting  the master on his guard as to  the real 
danger, must, to  some extent, have led h im  to  
th in k  th a t th is  was the worst he m igh t have to  
expect. T ha t risk  (such as i t  was) he certa in ly 
took, b u t i t  turned out th a t he was jus tified  in 
tak ing  i t .  I  am not prepared to  hold th a t his 
knowledge o f th a t particu lar r isk  absolves the 
company from  the ir du ty  in  respect o f the berth as 
a whole, and I  find  th a t the company fa iled to  
perform  th a t duty.

I  find th a t the corporation failed to  take reason
able care to  see th a t the berth in  question was in  
a f i t  condition ; and, having failed in  th a t du ty , I  
also find, though I  do not know th a t th is  carries 
the m atter any fu rther, th a t they neglected to  warn 
the master o f the Kate  th a t the berth was, to  the ir 
knowledge, unsafe.

I ,  therefore, give judgm ent against bo th defend
ants, w ith  costs.

March  15 and A p r i l 5, 1935.
Claim fo r an indem nity : B y  the ir defence the 

second defendants had claimed th a t in  the event o f 
the ir being held liable to  the p la in tiffs  they should 
be indemnified by the firs t defendants fo r damages 
and costs. This cla im  was dealt w ith  separately, 
and the arguments were heard before the President, 
Sir Boyd Merriman, on the 15th March, 1935. 
The follow ing fu rthe r judgm ent was delivered on 
the 5th A p ril, 1935.

Sir Boyd Merriman, P.— I  have already delivered 
judgm ent in  th is  case as between the p la in tiffs 
and the tw o defendants, bu t I  have now to  decide 
the th ird -pa rty  claim  by the company against 
the corporation.

A t  the conclusion o f the arguments in  connection 
w ith  the p la in tiffs ’ claim , an attem pt was made to  
argue the th ird -pa rty  claim ; bu t i t  soon became 
apparent th a t i t  was impossible to  deal w ith  th is  
satisfactorily u n til I  had expressed m y reasons for 
holding th a t the p la in tiffs  were entitled to  recover 
against both defendants. The case was therefore 
argued afte r the parties had had tim e to  consider 
m y firs t judgment, and upon the basis th a t th a t 
judgm ent was accepted fo r the purpose o f the 
argument. I  should like, in  passing, to  express m y 
obligations to  counsel fo r the admirable way in 
which th is  case has been argued throughout.

This present judgm ent, therefore, is to  be read 
in  l ig h t o f m y earlier judgm ent which is to  be taken 
to  be incorporated herein a t length, though i t  may 
be necessary to  summarise the effect o f i t  fo r the 
purpose o f making m y present judgm ent plain.

B o th  defendants have been found g u ilty  o f 
negligence towards the p la in tiffs, b u t I  need 
scarcely say th a t the th ird -p a rty  claim is not based 
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on any a ttem pt to  obtain contribution as between 
one tortfeasor and another, bu t is based upon the 
covenant in  the lease dated the 29th February, 
1932, whereby the corporation covenanted w ith  the 
company to  keep the quay, quay wall, mooring 
posts and rive r berths (including the berth a t 
which the Kate was in jured) in  good order and 
condition during the said term . The company 
allege th a t the damages they have sustained were 
occasioned solely by the breach o f th is  covenant. 
The corporation, on the other hand, deny th a t they 
com m itted any breach o f covenant, and they 
incorporate in  the ir defence the allegation made 
in  par. 4 o f the ir defence to  the p la in tiffs ’ claim, 
th a t the damage was due to  the Kate being 
im properly placed on the morning o f the 7th 
September, 1933, w ithou t the knowledge and 
permission o f the defendants or the ir servants, in  
a position abreast o f the water discharge from  the 
flour m ills and pa rtly  in  one berth and pa rtly  in 
another berth. On the question o f damage the 
corporation also argue, as they are entitled to  do, 
although there is no specific pleading w ith  regard 
to  damages, tha t, even assuming there was a breach 
o f covenant, the damages claimed are too remote.

In  m y former judgm ent I  have already disposed, 
adversely to  the corporation, o f the issue raised 
by par. 4 o f the ir defence to  the plaintiffs^ claim, 
and have found th a t the place where the Kate was 
ly ing  was a recognised berth and th a t i t  was not 
in  a reasonably safe condition owing to  the 
negligence o f the defendants. I t  follows, therefore, 
th a t I  have already found th a t they were g u ilty  o f 
a breach o f the covenant in  respect o f th is very 
berth ; and I  do not propose to  say anything 
fu rth e r on th a t po in t. The real substance o f the 
argument o f the corporation is th a t the lia b ility  o f 
the company fo r the damage sustained by the Kate 
is the result o f the independent to r t  o f which they 
have been found gu ilty , and tha t, regarded as a 
consequence o f the corporation’s breach o f covenant, 
the damages are too remote ; and, secondly, tha t, 
in  any event, the damages ought no t to  include 
costs incurred by  the company in  figh ting the 
action. This argument was pu t in  several ways, 
bu t i t  always came back to  the question o f 
remoteness o f damage.

Now, I  have found th a t the corporation knew 
perfectly well th a t the berth was unsafe and had 
allowed things to  get gradually worse. On the 
other hand, I  have found th a t in  the m iddle o f 
August the company were uneasy about the state 
o f the berths generally, and had called upon the 
corporation to  p u t them  in  order ; bu t as the le tte r 
from  th e ir Barnstaple office to  the head office o f 
the 19th August shows, they were reassured by the 
fac t th a t, whether in  response to  the wrongly 
directed le tte r o f the 17th August or not, the 
corporation were doing work upon the berths, and, 
to  quote th e ir own words, “  when they have 
finished, the berths w ill be in  good condition.”  
T ha t remained, so fa r as any w ritten  record is 
concerned, the state o f m ind o f the company’s 
representatives a t Barnstaple u n til the master o f 
the Kate complained on the 6th September. That 
complaint, however, related to  a particular heap o f 
sand under the Kate's stern as she la y  alongside 
the elevator, which I  have found had nothing 
whatever to  do w ith  the damage.

In  other words, though the company d id  not 
know o f the actual defect which caused the damage 
to  the Kate, they knew th a t there had been grounds 
fo r com plaint th a t the berths were defective and 
unsafe ; they knew th a t the corporation had been 
doing some repair work as the resu lt o f the ir own 
representations to  th is  effect ; bu t I  found, never-
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theless, th a t the company took no care to  assure 
themselves th a t the results were satisfactory, or to 
in fo rm  the p la in tiffs, in  these circumstances, tha t 
they had not done so ; and I  have held them  g u ilty  
o f negligence in  respect o f th is  fa ilure to  warn the 
pla in tiffs.

Mr. Hayward argues fo r the corporation th a t the 
damage to  the Kate resulted solely from  th is  
negligence on the p a rt o f the company. He says 
th a t i t  is impossible th a t i t  should have been in  
the contemplation o f the parties th a t the company 
would p u t a ship on the berth opposite the crane 
w ithou t warning the master o f the extent o f the ir 
own knowledge, or lack o f knowledge, as the case 
m ight be, o f the state o f the berths. In  particular, 
he argued th a t th is  could not be so, since the 
corporation had promised the company to  remove 
the heap o f sand on the morning o f the 7th Septem
ber, a th ing  which i t  was impossible to  do i f  the 
Kate was moved to  the crane.

I  w ill deal w ith  th is  la tte r argument first. I t  
would be a form idable argument i f  there were any 
ground fo r supposing tha t such delay in  moving the 
Kate as would have enabled the corporation to  
remove what I  have found to  be the irre levant 
heap o f sand, would have prevented the damage 
which actually occurred. B u t I  am satisfied th a t 
th is  would not have been so. A t  most i t  could 
on ly have postponed the damage ; though, as the 
Kate  d id  not take the ground u n t il well a fte r nine 
o’clock, th is  heap could easily have been removed 
in  tim e to  allow her to  be moved on the same tide. 
The actual removal o f the heap o f sand would 
have had no effect whatever in  m inim ising the real 
danger, though i t  m ight possibly have aggravated 
i t  by g iv ing her even less support forward than she 
had. I  th in k  Mr. M iller is r ig h t in  arguing tha t 
the failure to  w a it for the corporation to  clear the 
heap o f sand may have been a causa sine qua non, 
bu t was not a causa causans. I t  amounts to  no 
more than th is  : th a t i t  enables the corporation to  
say th a t the Kate m ight not have been placed upon 
the po in t o f danger a t the exact moment when she 
was so placed, bu t otherwise i t  would have had no 
effect upon the m atter whatever.

B u t i t  remains to  deal w ith  the main po in t, th a t 
i t  was the company’s negligence in  allowing the 
Kate to  move to  the dangerous berth, w ithou t 
warning, which was the cause o f the damage. In  
m y opinion, th is  argument is disposed o f by the 
case o f Mowbray v. Merryweather, 7 Asp. 
Mar. Law Cas. 590 (73 L . T . Rep. 459 ; 
(1895) 2 Q. B . 640). In  th a t case the defend
ant, the owner o f a steamship, had undertaken to  
provide the pla in tiffs, a firm  o f stevedores, w ith  the 
gear reasonably f i t  fo r the purpose o f discharging 
a cargo. Instead, he supplied a chain so defective 
th a t i t  broke while being used in  discharging the 
cargo, whereby a workman o f the p la in tiffs was 
seriously in jured. That workman recovered dam
ages against the stevedores under the Employers’ 
L ia b ility  A ct, 1880, by reason o f the ir negligence in 
fa iling  to  discover the defect as i t  was held they 
m ight have done by  the exercise o f reasonable care. 
The very argument used in  th is  case, mutatis 
mutandis, was addressed to  the Court o f Appeal. 
In  the course o f his judgm ent Lord  Esher said tha t 
there was a contract, a breach o f i t ,  and, therefore, 
a cause o f action fo r which, a t any rate, nominal 
damages would be recoverable. He added th a t the 
workman could not have recovered unless, as 
between himself and the stevedores, the stevedores 
had been g u ilty  o f w ant o f care, bu t th a t the steve
dores argued th a t they were not bound to  examine 
the chain because the defendant had warranted i t  
sound, and th a t they had a r ig h t to  re ly  on the

w arranty and d id  re ly on i t ; and th a t the defendant 
could not re ly  on a du ty  to  use due care which was 
owed no t to  h im  but to  the p la in tiff w orkm an; 
and Lo rd  Esher held th a t th is  contention was 
correct, and th a t the p la in tiffs owed no du ty  to  the 
defendant to  examine the chain before allowing i t  
to  be used by th e ir workmen, the on ly du ty  they 
owed in  th a t respect being to  the workman. He 
also approved expressly the judgm ent o f M artin , B. 
in  the case o f Burrows v. March Gas and Coke 
Company (L . Rep. 5 E x. 67 ; affirmed L . Rep. 7 
E x. 96), which judgm ent seems to  me to  be in 
po in t in  the present case. One o f the reasons given 
in  support o f th is  decision o f the Court o f Appeal 
was tha t, as in  th is  case, the circumstances were 
such th a t the orig inal p la in tiff could have recovered 
d irect against the then defendant.

In  the case o f Scott v. Foley (5 Com. Cas. 53), the 
cla im  was founded on a breach by  the owner o f a 
w arranty in  a charter-party th a t the vessel was 
“  in  every way fitte d  fo r the voyage and service, 
and to  be so m aintained by  the owners.”  The 
breach alleged was the defective condition o f an 
iron ladder leading to  the hold, and i t  was held 
th a t the p la in tiff charterer’s lia b ility  to  the steve
dore was the natural consequence o f the defendant’s 
breach o f w arranty, notw ithstanding th a t his own 
negligence in  fa iling  to  inspect the ladder gave rise 
to  the claim  o f the stevedore. I t  w ill be observed 
th a t the w arranty was a w arranty both th a t the 
ship was f i t  fo r the service and th a t i t  would be so 
maintained.

Now, as regards both these cases, there is, 
course, a difference between a covenant to  keep a 
th ing  in  repair and a w arranty th a t the th ing  is 
a t a given tim e  in  a particu lar state o f fitness or 
repair ; bu t i t  seems to  me th a t there is no dis
tinc tio n  in  princip le. The question in  either case 
is whether the damage sustained is the natural 
consequence o f the breach o f contract, no tw ith
standing some independent negligence on the part 
o f the p la in tiff.

I  ought, however, to  add th a t M r. Hayward also 
took the po in t tha t, even assuming th a t the present 
case was governed by  the cases I  have mentioned, 
the company had nowhere pleaded or proved that 
they p u t the Kate on the berth in  reliance on the 
covenant. W ith  regard to  this, I  need only say 
th a t the identical argument was used and rejected 
in  Mowbray v . Merryweather, and th a t in  Scott v. 
Foley Bigham, J . as he then was, found no d ifficu lty 
in  holding, apart from  any specific evidence, tha t 
the w arranty was obviously relied upon. I  s° 
hold in  th is  case. The company had actually called 
on the corporation to  fu lf il the ir covenant and 
were obviously reassured to  some extent by the work 
which they had seen the corporation doing. B t 
m y opinion, the fac t th a t the company did  not 
fu lf il the ir du ty  to  the p la in tiffs involved no breach 
o f du ty  to  the corporation ; and I  hold that, 
notw ithstanding the ir negligence towards the 
pla in tiffs , they are entitled  to  say as against the 
corporation th a t the resulting damage to  the Kale 
flowed from  the breach o f covenant.

There remains the question o f the costs- y  
seems to  me th a t when the corporation had pleaded, 
no t on ly as against the p la in tiffs, bu t as against the 
company, th a t the Kate had been perm itted to  he 
a t a place which was w holly  unauthorised as a 
berth, i t  was practica lly  impossible fo r the company 
to  subm it to  judgm ent. There is abundant 
au thority , includ ing the case o f Scott v. Foley and 
the cases there cited, th a t costs reasonably incurred 
in  defending a claim  should be included in  the 
damages. I  hold th a t these costs were reasonably 
incurred in  the circumstances, and i f  costs are
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recoverable a t a ll Mr. Hayward very  r ig h tly  
adm itted th a t there was no distinction to  be drawn 
between the p a rty  and p a rty  costs, and the solic itor 
and client costs.

For these reasons I  give judgm ent fo r the 
indem nity  claimed, w ith  costs.

Solicitors : fo r the p la in tiffs , W. and W. Stocken; 
fo r the firs t defendants, Vandercom, Stanton, and 
Co., agents fo r the Town Clerk o f Barnstaple ; 
fo r the second defendants, Richards, Butler, Stokes, 
and Woodham Smith.

J a n u a ry  25, M a y  8, 9, 10, 13, 15 and  16, 1935.
(Before S ir B o y d  M e b r im a n , P ., assisted b y  

T r in i t y  M asters.)
H ie  Aeneas (a,

C o llis ion  —  Suez Canal Regulations —- 
Breach  —  L igh ts— Test as to whether lights  
displayed m isleading or not —  Burden o f  
p ro o f— Costs.

W h ils t ty ing  up to the bank on the A fr ic a n  side 
o f the Suez Canal to allow  p la in t if fs ' vessel B . 
to pass, the defendants' vessel A . was exh ib iting  
three clusters o f lights. Under the Canal 
Regulations these clusters should on ly  be 
exhibited when the operation o f ty in g  up  has 
been completed. The A . was s t i l l  exh ib iting  
an arc-lam p which, under the Regulations, 
ought not to be extinguished u n t il the operation 
o f ty in g  up  is  completed. She was also d is
p la y in g  her masthead lights and u n t il shortly  
before the co llis ion her green ligh t. The 
p la in t if fs  alleged that they were m isled by the 
lights o f the A . The defendants contended that 
those on board the B . w ould not have been 
m isled i f  they had kept a better lookout.

H e ld, that the defendants could not exonerate 
themselves fro m  blame by the mere fa c t that i f  
the B . had been keeping a better lookout she 
m ight have appreciated the po s ition  sooner ; 
that the defendants were g u ilty  o f a breach o f 
a ru le  o f an accepted code la id  down fo r  Canal 
p ilo ts , and that there was no essential difference 
in  the p r inc ip le s  to be app lied  to a breach o f 
th is  code and to a breach o f the In te rn a tio n a l 
Regulations fo r  Preventing Collis ions at Sea ; 
that the onus lay  upon the defendants to prove 
not. on ly  that the breach ought not to have m isled  
the B . but that i t  d id  not in  fa c t m islead her ; 
that the B . came down the Canal too fa s t and  
that her drastic helm and engine action caused 
her to sheer in to  the A . ; fu rth e r that the B . 
was to some extent misled. B lam e apportioned  
as to one-fifth on the A . and fo u r-fifth s  on 
the B .

A c tio n  fo r  damage b y  collis ion.
The p la in tiffs  were the owners o f the Norwegian 

tank motor-vessel Belita.
The defendants were the  owners o f the  tw in -  

screw steam ship Aeneas.
The cla im  was brought in  respect o f damage 

occasioned by a collision which took place on the 
early m orning o f the 3rd Ju ly , 1934, in  the Suez 
Canal abreast o f K ilom etre Post 62. The Belita

(6323 tons gross) was proceeding southwards. The 
Aeneas (10,058 tons gross) was proceeding no rth 
wards, bound to  London w ith  passengers and cargo, 
and i t  was her du ty  to  tie  up and allow the Belita  
to  pass. B oth  vessels were in  charge o f Canal 
pilots.

A rt. 23 (6) o f the Rules o f Navigation fo r the  
Suez Canal : Ships going through the Canal b y  
n igh t m ust be provided w ith  a projector (searchlight) 
and overhead lights to  lig h t up a circular area 
around the ship.

A r t .  26 (3) : When a ship . . .  is about to  t ie  
up . . . she must a t once extinguish her pro
jecto r and tu rn  on her overhead lights. When 
she has completed ty in g  up she must extinguish 
her overhead lights and her navigating lights and 
hoist the lights prescribed in  the Special Book o f 
Signals.

According to  the translation from  the French, 
the instructions as to  these lights are as follows : 
“  A t  n igh t, extinguish searchlight and lig h t arc- 
lamp a t the moment o f commencing mooring 
manoeuvres. E xtingu ish  the lamp and p u t two 
or three w hite lights along the side o f the vessel 
when the mooring is completely finished.” —  
(Signals, 1928 edition.)

The facts and contentions o f counsel fu lly  appear 
from  the judgment.

W illm er and Radcliffe for the plaintiffs.

Digby, K.C. and Bateson for the defendants.

The President (Sir Boyd M erriman) : This 
was a collision in  the Suez Canal between a 
Norwegian vessel going south, the Belita, and a 
Blue Funnel liner, the Aeneas, which was going 
north. The collision occurred in  the neighbour
hood o f kilom etre No. 62, on a bend o f the Canal 
which occurs a t tha t po in t. I  was to ld  quite early 
in  the case by the E lder Brethren, and i t  has been 
accepted as accurate— sufficiently accurate for our 
purposes— th a t the bend was one o f 38 deg. in 
one-and-three quarter miles, more or less upon a 
un iform  arc.

I t  is unnecessary, perhaps, to  say tha t, as the 
Canal Regulations require, both ships were in 
charge o f a Suez Canal p ilo t, and th a t in the circum 
stances o f th is case, though there is not an in va ri
able rule on the subject, i t  was the du ty  o f the 
Aeneas to  tie  up. This particu lar po in t in  the 
Canal lies between a station named E l Ferdane to  
the south and a station named Ballah to  the north, 
and the m aterial pa rt o f the story begins a t a 
tim e when the Aeneas passed E l Ferdane. There, 
i t  is common ground, a large station notice board 
is displayed on which appear the orders to  the 
ships and, i f  they are upcoming vessels, as to  
which o f them  is to  tie  up. There is no doubt 
th a t when the Aeneas passed E l Ferdane, though 
she d id  in  fact know earlier th a t there were ships 
coming down, t i l l  th a t moment she had thought 
i t  was they who had to  tie  up, bu t a t E l Ferdane 
i t  was made clear to  her th a t she was to  be tie d  
up and th a t the other vessels were to  pass her. 
She was to ld  a t some tim e a few minutes before 
the moment o f which I  am speaking tha t the firs t, 
at any rate, o f those vessels, namely, the Belita—  
the p la in tiff ship— had already passed Ballah. 
These two stations are about five-and-a-half miles 
apart.

The Aeneas d id  not im m ediately tie  up. In  fact, 
the po in t a t which she was engaged in ty ing  up 
a t the tim e o f the collision is some one-and-a-half 
miles— not quite as much, bu t nearly one-and-a- 
ha lf miles— north o f E l B'erdane. The reason w hy(a ) Reported by J. A . P k t r ie , Esq., B arris tar-a t-Law .



572 ASPINALL’S MARITIME LAW CASES.

Adm.] The Aeneas. [Adm.

she went to  th a t po in t instead o f ty in g  up a t once 
is th a t there had been a good deal o f dredging 
in  th a t neighbourhood, and although the spot 
selected had the disadvantage th a t i t  was on the 
bend o f which I  have spoken, there is nothing 
proh ib itive  to  ty in g  up on a bend, and i t  had the 
advantage, fo r the purpose o f enabling tw o big 
vessels as they were to  pass each other, th a t the 
canal had been deepened and widened a t th a t bend. 
I  say a t once th a t I  find nothing wrong in  the fact 
itself, always provided th a t the other ship was not 
led in to  any difficulties by concealment o f the fact, 
o r anything o f th a t sort— I  see nothing wrong in  
the Aeneas proceeding to  th a t po in t for the purpose 
o f ty in g  up.

I  am now satisfied, although there was a certain 
amount o f discussion about i t ,  th a t those on board 
the Belita  cannot have been under any mis
apprehension as to  the fact th a t the Aeneas was 
coming on past E l Ferdane, or a t any rate were 
no t inconvenienced in  any way by th a t fact, 
because i t  is rea lly common ground th a t these 
ships, or a t any rate the ir lights, were in  fu ll view 
o f each other fo r a t least three miles, so th a t there 
is no element o f surprise or anything o f th a t sort 
which arises in  connection w ith  the Aeneas going 
fa rther north than perhaps she need have done 
in  order to  tie  up.

A lthough I  have had the benefit o f hearing and 
seeing the witnesses from  both ships, the two most 
im portan t o f a ll have not been here, namely, the 
pilots. O f course, one understands perfectly well 
the circumstances in  which the ir evidence, by 
m utua l consent, has been dispensed w ith , and 
needless to  say I  find  no fa u lt a t a ll w ith  th a t 
agreement, bu t i t  is a d ifficu lty  which is common 

' to  both sides, and also to  the court. B u t when I  
state, as I  propose to  state now, the real conflict 
between these two ships, i t  w ill be seen th a t the 
absence o f the p ilots is a real handicap to  the 
parties and to  the tribuna l.

The controversy is th is : There is no doubt 
whatever tha t, so fa r as progress in  the Canal itse lf 
is concerned, the Aeneas was stationary. In  case 
I  have not made th a t clear, le t me explain th a t 
by th a t I  mean th a t nobody suggests tha t a t the 
tim e  o f the collision the Aeneas was s till trave lling 
in  a northerly direction up the Canal. To th a t 
extent, a t any rate, she was fast. Also, there is 
no dispute th a t in  th a t condition she was struck 
by  the Belita  (who was unquestionably moving) 
somewhere about amidships— struck a very heavy 
blow— the precise details o f which do not m atter, 
bu t which kept the two ships in  contact fo r a 
considerable number o f feet and caused a heavy 
lis t, or substantial lis t, in  one or both o f them, 
w ith  the result th a t there was a second under
water blow, doing damage farther a ft on the 
Aeneas and setting off the forefoot o f the Belita. 
The question is— the controversial question is—  
how d id  th a t collision come about ?

The case presented by the pla in tiffs is th is  : 
They say th a t they came down the Canal in  a 
perfectly normal and proper way, and tha t quite 
a considerable distance away from  the Aeneas they 
came to  the conclusion, because o f the lights tha t 
she was exhib iting or not exhib iting, as the case 
m ay be, th a t she was already properly tied up for 
them  to  pass, and th a t when they got w ith in  quite 
a close range o f her ( i t  is actually pu t a t not more 
than one-and-a-half ships’ lengths) they suddenly 
realised not merely th a t she was not tied  up, but 
th a t her stern was coming out across the canal, 
blocking the ir passage, and a t th a t moment— and 
not u n til th a t moment— was exhibited the ligh t

signal which would indicate th a t she was not yet 
properly tied  up. In  these circumstances they took, 
as they say was inevitable, desperate measures to 
reduce the ir speed and to  avoid the collision which 
was almost bound to  occur, bu t they were not able 
to  avoid it ,  w ith  the result th a t they struck the 
Aeneas in  the way I  have described.

I  shall have to  examine in  a lit t le  detail the case 
about the exhib ition o f lights, bu t by way of 
emphasising the difficulties to  which I  have referred, 
le t me say in  passing th a t in  the main the con
struction o f th a t case w ith  regard to  the lights 
depends upon the absent p ilo t o f the Belita, because, 
as we now know, his view o f the matter, recorded 
as i t  was in a telegram which he sent shortly after 
the accident, the words o f which I  th in k  I  m ight 
read now, was transm itted in to  the logs o f the 
ship, bu t i t  is by no means wholly supported by 
the oral evidence o f the officers who were responsible 
for these logs. The p ilo t’s telegram was in  these 
words, i f  I  may use the English words o f i t  :

“  In  entering in to  the bend o f No. 64 sighted 
Aeneas, side lights extinguished ; lamps along her 
side ; and arc lamps extinguished. In  making 
arrangements to  cross her [th a t is, to  pass her] 
we saw th a t the stern was coming in to  the 
m iddle o f the channel and th a t they were 
re-lighting the arc lamps. W ent astern bu t were 
unable to  avoid the collision. Searchlight 
destroyed. Master asks to  proceed to  Ismailia. 
Shortly before, the master sent a telegram to  his 

owners :
“  Collided w ith  English steamship Aeneas in 

the Canal. Our starboard bow damaged above 
maindeck, also forecastle deck. Having survey 
a t Suez. Can no doubt continue. Aeneas was 
regarded as moored when she suddenly swung 
the after-part o f the ship out in  the middle of 
the Canal.”
W ith  certain variations o f detail, th a t is the case 

th a t was presented here, supported by the 1°S 
entries. That is perhaps pu tting  i t  inaccurately, 
because, o f course, the Belita herself could not put 
in  the log entries in  support, bu t these telegram® 
having been p u t in, were said to  be supported 
by  the log entries. B u t, as I  have already said, 
i t  turns out a t the end o f i t  a ll tha t, a t any 
rate w ith  regard to  the m aterial fact about the 
extinction o f the arc ligh t, there is not a 
single witness who has spoken in  the witness- 
box to  th a t effect, and i t  a ll depends upon this 
telegram o f the p ilo t and the fact th a t he doubtless 
communicated to  the officers at the tim e what his 
view o f the m atter was.

I t  w ill be seen th a t the gist o f the case was that 
by appearance, by the appropriate lig h t signals 
(appropriate to  tie  up at night, as this was) the 
Belita  was led in to  believing th a t the Aeneas was 
tied  up, and came up in  tha t belief, when suddenly 
she discovered her mistake, the mistake being not 
th a t she had misjudged the actual position of the 
Aeneas, bu t had misjudged th a t she was tied  up, 
and suddenly found her moving across the Cana 
a t her, across her course.

To quote one more document, the master, in  the 
le tte r in  which he supplemented the telegram an 
when he enclosed the log entries, wrote to  his 
owners :

“  I t  is, o f course, easy to  understand the 
whole, because i t  cannot be anything else tha 
th a t the rope on the Aeneas had parted or no 
been properly made fast, and as there is n 
much space to  tu rn  in , i t  was fortunate 1 
happened as i t  d id .”
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Then I  must add one other fact about which there 
is now no real dispute, and th a t is th is, th a t the 
angle o f the blow was approxim ately three points—  
not quite as much as three points, bu t not very 
much less— and about th a t there is no controversy. 
In  other words, the case presented by the Belita  
was th a t there was the whole o f the Canal fo r them 
in which to  go by a ship which was properly tied  
up, when suddenly the Aeneas, by breaking her 
rope or in some other unexplained way, came out 
three points in to  the Canal, blocked the ir passage 
and thereby caused the collision, while a t the same 
tim e in v iting  the Belita, by misleading signals, to  
come on and pass her.

On the other hand, the Aeneas says th a t they 
never inv ited  the Belita  to  come on a t a ll ; th a t 
they are bound to  adm it in  one particular— which 
I  shall have to  discuss more fu lly —th a t they did 
exh ib it a misleading signal, bu t there really was 
nothing which could possibly have led those on 
board the Belita  to th in k  th a t the Aeneas was really 
completely tied  up, and tha t, although they adm it 
they were not fu lly  tied  up and th a t they were 
angled out in to  the Canal, they say th a t they were 
on ly  angled about one-and-a-half points— which 
would barely bring the ir stern in to  the navigable 
pa rt o f the channel, leaving plenty o f deep water 
fo r a big vessel to  pass, and tha t, i t  being agreed 
th a t the blow was ju s t less than three points, the 
difference between the ir angle, which remains 
constant, and the angle o f the blow, was caused 
solely by the manœuvres o f the Belita. They say 
tha t she was coming on at much too great a speed 
a t the m aterial tim e, and th a t although in  fact 
there was plenty o f room fo r her to  pass reasonably 
clear a t th a t point, she lost her head, reversed her 
engines a t a tim e when i t  was most dangerous to  
do so, because i t  -would inevitab ly cant her head 
to  starboard— th a t the Belita, in  other words, threw 
herself on to  the Aeneas by a combination o f exces
sive speed, postponed action and wrong action— 
and they po in t out, moreover, th a t on any view 
th is  story about her stern coming out w ill not do 
when w hat has got to  be explained is not h ittin g  
the Aeneas by the stern bu t h ittin g  her amidships—  
whether ju s t before or ju s t abaft amidships is 
neither here nor there— and th a t th a t shows, i f  
nothing else shows, th a t a t any rate pa rt o f th is 
angle o f im pact must have been caused by the 
Belita's head coming across the Canal off her true 
course.

I  find th a t the Aeneas having deliberately 
elected, as I  have said, to  tie  up a t th is particular 
position, carried out th a t operation in a perfectly 
normal way. She gradually reduced her speed 
as soon as she received the order tha t she was the 
tie-up ship, and u ltim ate ly  at the bend indicated 
she was ready to  go in to  the bank. She went 
in to  the bank, as is usual and proper, head first, 
a t an angle which I  should th in k  was probably 
about H  points. Very like ly , as is usual, she 
brought her head qu ite close in to  the bank, even 
possibly allowing her po rt bow to  touch the soft 
mud, and she proceeded to  pu t ashore firs t the 
bow rope. The two mooring boats were both 
carried forward. They were launched a t substanti
a lly  the same tim e. The bow rope was got away 
firs t and the after rope second, and i t  follows from  
th a t th a t the bow rope would be made fast, as I  
find as a fact, an appreciable tim e— very like ly  
a  m atter o f minutes— before the stern rope was 
made fast, and, certainly, before the stern rope 
began to  be hove in.

I  accept the evidence which those on board the 
Aeneas have given th a t in  these circumstances all 
th a t happened, as fa r as the bow rope was concerned,

was this, th a t they began to  heave in  on the bow 
rope u n t il i t  was ta u t and then stopped heaving 
in. The result was th a t from  the position in  
which her head had come in  process o f navigation—  
i t  may have moved in  20ft. or 30ft., not more, 
w ith  the result th a t they s t ill had an angle— her 
head was ly ing  about 40ft. or 50ft. from  the bank. 
When I  say the bank I  mean the extreme o f the 
waterline as portrayed on the plan w ith  which 
we have been supplied. W hile th a t was being 
done the other boat went a ft, picked up the stern 
rope from  the po rt quarter, pu t i t  out rather farther 
to  the shore, got i t  ashore, and they had begun to  
haul in on tha t.

B u t I  find as a fact tha t a t no tim e was the angle 
o f the Aeneas appreciably altered in  the Canal. 
I  say “  appreciably ”  because I  agree tha t probably 
to  the extent o f the operation o f which I  have 
spoken a certain amount o f momentum must 
have been applied to  the bow, and i t  is possible, 
though not necessarily so, th a t a corresponding 
amount o f momentum would be applied a t the 
stern. I t  is not absolutely necessary, bu t I  find 
th a t th a t is the extent, the fu ll extent, i f  any, 
th a t the stern moved from  the po in t a t which she 
began to  move from  the bank, including, as I  say, 
about 1 ¡r points, and I  reject absolutely the theory 
th a t from  th a t moment, from  th a t position, there 
was any movement o f the sort which I  have 
described as pa rt o f the Belita’s case.

So much fo r the position o f the Aeneas.
W hat was she displaying in  the way o f signals ? 

I  am satisfied, and I  find  as a fact, th a t up to  the 
moment when she began to  tie  up she was exhib iting 
her navigation lights and her projector searchlight—  
the searchlight prescribed by the Canal Regulations 
— and I  find, as I  have already said, th a t certainly 
two masthead lights, and s t ill more certa in ly the 
projector, and I  th in k  also, from  the ir own evidence, 
the red ligh t, had, fo r a distance o f not less than 
three miles, been in  fu ll view o f those on board 
the Belita. I t  follows as n ight the day th a t i f  
inferences are to  be drawn from  the exhib ition o f 
lights, and on the assumption th a t the correct 
lights for a given state o f things are being shown—  
i t  follows, as I  have said, th a t so long as th a t 
projector was showing, the Aeneas was a ship 
which had not yet begun to  t ie  up. Nobody 
disputes tha t. I t  is equally certain th a t so long 
as her masthead lights were exhibited— and s till 
more so, so long as the prescribed arc lamp was 
exhibited— she was a ship which, though she had 
begun to  tie  up, had not yet completed the 
operation, and I  find as a fact th a t those on board 
the Belita  saw the projector extinguished, and I  
find th a t they saw the projector extinguished a t 
a tim e before the collision which could not reason
ably be supposed to  give the Aeneas fu ll tim e to  
tie  up, or, a t any rate, to  make i t  doub tfu l whether 
there was fu ll tim e for her to tie  up. I  find as a 
fact th a t a t the moment when the projector was 
switched off the arc lig h t was switched on. I  
fu rthe r find— and I  may say th a t i t  is frank ly  
adm itted by Mr. W illm er tha t there is no oral 
evidence to  the contrary—th a t th a t arc ligh t was 
never switched off a t the tim e o f the collision. 
The suggestion th a t th a t occurred depends, as 
I  say i t  really does, upon the p ilo t ’s cable and the 
various repetitions o f tha t in  one form  or another 
which occurred in documents from  the tim e o f the 
firs t log en try  down to  the pre lim inary act and 
pleadings in  th is case, and I  reject it .  I  do not 
believe th a t the arc lig h t was ever extinguished 
up to  the tim e o f the collision, and the theory 
th a t i t  had been extinguished at the last moment
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when those on board the Aeneas saw what had 
happened is a m yth.

N ext I  must deal w ith  the other lig h t signals, 
about which again now there is no controversy, 
though here again the facts as we now know them 
are not wholly reconcilable w ith  the facts as 
pleaded on the side o f the Aeneas. I  find as a fact 
th a t from  Suez onwards, a t the request o f the 
p ilo t on the Aeneas, there had been exhib ited 
amidships on both sides o f the vessel one cluster 
o f lights disposed to  shine more or less horizontally 
on to  the banks o f the canal. The master o f the 
Aeneas said he had never seen th is  arrangement 
before, bu t i t  was one th a t the p ilo t wanted to  
enable h im  to  see the sides o f the canal. So far 
as I  can see there is no reason w hy he should not 
have such lights i f  he wanted to  have them. I  
thought a t first, owing to  a confusion o f the words 
which were used, th a t these lights on either side 
were not exhib ited in  the way th a t the signal 
which I  am going to  describe was exhibited. B u t 
I  find tha t, as she was by no means a vessel which 
had completed the operation o f ty in g  up, the 
lamp trim m er on board the Aeneas, w ithou t waiting 
fo r orders from  anybody, uncontrolled by his own 
officer or by the p ilo t, took upon himself to  tu rn  th is 
cluster, which I  have mentioned, on the starboard 
side— to  tu rn  i t  downwards so th a t i t  shone upon 
the water, and to  pu t out ( I  am not pretending 
to  give the exact sequence o f the lights— of course, 
th a t is not quite correct) a t or about the same tim e 
a lig h t forward, I  th in k  I  am r ig h t in saying, at 
the break o f the forecastle head, and a lig h t a t the 
after-end o f the well deck. In  other words, he 
took upon himself, a t a tim e when th is  vessel was 
on ly beginning to  tie  up, to  exh ib it the lights 
prescribed by the Canal Book o f Signals as being 
the lights which are to  be exhib ited concurrently 
w ith  the extinction  o f the arc lamp when the 
mooring is completely finished.

As regards the navigation lights, I  am not 
going to  discuss the question whether th is  vessel 
ceased to  be a vessel under way when she was 
moored forward or on ly when she was moored both 
forward and a ft. On either view the Blue Funnel 
liner ignored the regulations. They never ex tin 
guished the masthead lights a t all, and I  th in k  I  am 
rig h t in  saying th a t i t  was a t the last m inute, a fter 
both ropes were ashore, and I  th in k  five minutes 
a fte r the firs t rope was ashore, before i t  occurred 
to  the officer on the bridge to  order th a t the side
lights should be taken in. In  fact, the starboard 
lig h t was taken in— this is common ground— a 
m atter o f seconds before the collision. B u t s till, 
however th a t may be, the fact remains th a t as soon 
as the cluster lights would be in view i t  follows th a t 
the starboard lig h t would be in  view, and even i f  
th a t were removed a short while before the collision 
nobody pretends th a t the masthead pa rt o f the 
navigation lights was no t a ligh t the whole o f the 
tim e. So th a t the position is really this, th a t in so 
far as any suggestion o f a signal th a t the Aeneas 
was completely tied  up was concerned, i t  depends 
entirely upon the exh ib ition o f the cluster lights, 
because everything else was more consistent w ith  
her not being tied  up than w ith  her being tied  up.

I t  is now necessary to  consider the question of 
the Belita. The Belita  is coming south w ith  the 
knowledge th a t in th is  stage between K1 Ferdane 
and Ballah is th is north-coming vessel. She knows, 
o f course, th a t she is a big ship, a passenger ship, 
and as I  have already said she can see her three 
miles away. O f course, in  fact, certainly as she got 
closer and closer, the seeing o f her does not depend 
by any means on th is  projector and the masthead 
lights alone, because being a passenger ship and i t  not

being very late a t n ight— certa in ly a fter m idnight— 
she was a blaze o f ligh t, as has been described— 
both sides said the same. There were lights from 
the portholes and a lo t o f lights on the deck, and 
a ll the rest o f i t .  I t  is on ly fa ir  to  say w ith  regard 
to  th a t, th a t those lights would be bound to  throw 
a certain amount o f radiance a ll round the ship on 
a dark Eastern night. So fa r as the actual observa
tion  o f the hu ll is concerned, I  do not th in k  un til 
she came well on her way round the bend that 
those on board the Belita  would rea lly see any great 
pa rt o f the hu ll or any great display o f deck lights 
on the Aeneas, fo r th is  reason, th a t a t a po in t a 
m ile or so between E l Ferdane and the po in t where 
the bend begins there is a range o f sandbanks. 
I  do not know how high they are. Nobody suggests 
th a t they would screen the projector or masthead 
lights, bu t they would, to  some extent, screen the 
view o f the hu ll.

The firs t th ing  to  consider is how the Belita  was 
proceeding in the circumstances. M r. W illm er says 
she was entitled to  come on on the assumption tha t 
the Aeneas would be tied  up a t the earliest possible 
moment and would be fu lly  tied  up by the tim e she 
came there, assuming th a t she came a t a normal 
pace through the Canal. I  th in k  th a t is pu tting  i t  
too high. I  th in k  th a t when one ship can see 
another three miles away she has got to  proceed 
on the assumption o f what she can see and not on 
what she supposes may happen. Nobody on board 
the Belita  has suggested th a t u n til quite a short 
tim e before the collision the projector o f the Aeneas 
was extinguished. Whether they could see the 
precise extent to  which these lights o f the Aeneas 
were moving forward seems to  me to  be im m aterial 
so long as her projector was alight. Therefore 
they had no rig h t to assume th a t she had tied  up. 
That seems to  me to  be elementary. W hatever 
the ir theoretical rights may be, or whatever they 
may have a r ig h t to  suppose theoretically, they have 
no r ig h t to  act contrary to the known facts, and tha t 
fact was staring them in  the face.

I  quite agree w ith  what Mr. W illm er said, th a t the 
speed a t which the Belita  was coming (and equally 
for th a t m atter, the speed a t which the Aeneas 
was coming while they were miles apart) has got 
nothing to  do w ith  th is  case, except this, tha t what 
does m atter is the speed a t which the Belita  was 
proceeding in what I  may call the danger zone. 
When once you get her w ith in  the danger zone 
then her speed matters enormously, and the 
decision as to whether her speed was or was not too 
great w ith in  the danger zone is, o f course, to  some 
extent affected— or a t any rate an estimate o f her 
speed is affected— by her last im m ateria l or 
irre levant speed ; or, pu tting  i t  the other way 
round, the speed a t which she entered the danger 
zone is not o f the slightest interest, bu t i t  is of 
interest to  know how, when she got close to  this 
ship, she was proceeding, and what happened after 
th a t while she was w ith in  the danger zone.

I  have no doubt on the facts taken from  the Canal 
times th a t th is  ship had been proceeding a t more 
than the regulation lim its  in  the Canal, and I  find 
tha t when she was on the bend— when she was 
rounding the bend— and at a tim e when they were 
w ith in  a relevant distance o f each other, she was 
not going a t less than about seven knots. W hat is 
not less significant is this, though I  am not going to 
h it  the Belita  fo r a definite speed ; there is a 
calculation which I  suspect really has to  be modified. 
There is a calculation th a t she did  one-and-a-half 
miles afte r the collision to  E l Ferdane at eight knots.
I  do not th in k  i t  was a higher figure than tha t, but, 
a t any rate, i t  was a t some figure which was a great 
deal higher than could be achieved a t slow and dead
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slow by a vessel which says th a t she approached 
the collision a t a speed not exceeding three knots, 
and suffered a collision which must have taken off 
an appreciable part o f her way.

I  am not going to  examine all the evidence about 
spi ed, b u t le t i t  not be assumed th a t because I  do 
not go in to  i t  in  detail I  have not considered very 
carefu lly the various factors, the various assump
tions, made by one witness and another on both 
-sides. I  have come to  the conclusion th a t entering 
w hat I  call the danger zone a t something like seven 
knots the Belita had run off very l i t t le  o f th a t speed 
b y  the tim e she had got w ith in  four lengths o f the 
Aeneas, and, indeed, I  am satisfied th a t she had 
run off very litt le , i f  any more, by the tim e she h it  
her. And on any view o f th is  case— on any assump
tion  as to  what the Aeneas's position was—- I  am 
satisfied th a t a t the m aterial tim e and place the 
Belita  was proceeding much too fast fo r a ship 
which was about to  pass another ship, even on the 
assumption th a t she was already properly moored. 
I f ,  on the other hand, she ought to  have realised 
— or d id  realise— th a t the Aeneas was not properly 
moored, and tha t her stem was s t ill projecting 
in to  the canal a t an unknown angle, the speed a t 
which the Belita was coming was s t ill more 
improper.

I  find  th a t the actual cause o f the collision was 
this, th a t much too late the Belita  tr ied  to  correct 
the speed a t which she was trave lling ; d id  so by 
reversing her engines, which, as she has a right- 
handed propeller, had the usual effect o f canting 
her head to  starboard, notw ithstanding the fact 
tha t she pu t her wheel a-port, and I  am satisfied 
beyond any shadow o f doubt in  m y own m ind 
tha t assuming the Aeneas's angle to  be about a 
po in t and a half, as I  have already said, the balance 
o f the angle was made up by the Belita’s head 
cu tting  away to starboard as the result o f th is 
action. I  cannot see any justification whatever 
on the facts o f th is  case fo r her coming down on 
the Aeneas a t th a t speed, and I  am satisfied, on 
any view  o f the case, th a t blame— and a very large 
share o f the blame— must be attached to  the 
Belita. B u t th a t does not dispose o f the whole 
m atter.

As I  have said already, th is  case is unlike many 
collision cases a t sea where both sides are in  view 
o f each other ten minutes before the accident 
happens and where the details can be described 
m inute by m inute. Here nobody thought any
th ing  was going to  happen u n til they were w ith in  
one-and-a-half lengths o f each other— nobody 
thought there was going to be a collision here. 
One has to  view the evidence in  th a t ligh t, and 
I  am not im puting  dishonesty when I  say th a t the 
facts as presented by the pilots are really a distorted 
version o f the facts. I  have to  t r y  to  p icture to  
m yself what i t  was th a t they really saw.

Now, le t i t  be remembered tha t th is  ship is coming 
round a bend which represents about a po in t in 
half-a-m ile— a bend to  starboard o f about a po in t 
in  half-a-mile. I t  is very easy to  understand how, 
when firs t they came w ith in  view o f the hu ll and 
deck lights, seeing, o f course, the po rt bow o f the 
Aeneas, and then looking a t her stra ight ahead, 
and then coming in  view o f these clusters o f lights 
on the starboard bow on a dark n ight, w ith  the ir 
centre o f vision, they m ight easily th in k  on the 
bend th a t the ship was lying, in  fact, more closely 
parallel to  the bank than she rea lly was. They 
had on ly  got t i r  p u t two models down on the plan, 
as Mr. W illm er d id  when I  suggested i t  to  them, 
and look a t them carefu lly to  see th a t th a t was a 
perfectly natural th ing  to  imagine. There was a 
lig h t on the Asiatic bank, bu t in  the absence o f a

second lig h t close to , there was nothing to  indicate 
the exact line o f the bank. I  do not know th a t th a t 
rea lly helps very much. Therefore, one can under
stand what i t  is they are seeing when as the result 
o f the ir own movements they firs t o f a ll discover 
th a t she is not parallel w ith  the bank top. The 
manoeuvre which I  have indicated— the cu t away 
to  starboard— suggested to  them  th a t she was 
coming away from  the bank. One can quite under
stand how th a t conception arose. B u t I  th in k  
there is no doubt a t a ll tha t, a t any rate a t a 
distance which is not less than 4000ft. (which in 
tu rn  is no t much less than ten lengths o f the 
Belita) she would come to  a po in t a t which, on the 
assumption th a t the Aeneas is angled out a t about 
one-and-a-half points, th is  set o f clusters o f lights, 
on the illum inated side o f the ship, would come 
in to  her view.

Now, ju s t le t us see what is the position a t tha t 
tim e. The projector, o f course, was gone out. I  
am not going to  p in  the officer who gave the 
evidence too closely to  an estimate o f tim e, bu t 
he said i t  had been extinguished only two minutes 
before th a t set o f cluster lights came in to  view. 
He made i t  clear th a t what he meant was th a t in  a 
tim e th a t would be too short fo r the ty in g  up to  
be completely finished the projector had been 
p u t out. Therefore, they knew th a t the ty in g  up 
was begun. I  am satisfied tha t, although they 
say the arc ligh t was not on, i t  was in  fact on. 
They said they did  not see i t  ; th a t was fau lty  
look-out. I t  was there fo r them  to  see, the arc 
lig h t 50ft. up on the cross-tree. They are coming 
on then a t about ten lengths— over half-a-mile—  
a t a ship which a t any rate they th in k  (and may 
reasonably th in k), as was the fact, has begun to  
tie  up. Now, even i f  ty in g  up is not completed, 
she m ay very well be nearly in  a position where 
they m ay very well judge her to  be more closely 
parallel to  the bank than in  fact she was. In  those 
circumstances, in  spite o f the indications which 
they have— and I  have mentioned the navigation 
lights and so on— th a t she was not a completely 
t ied  up vessel, they suddenly see these clusters o f 
lights. I  have got to  decide what the legal result 
o f the im proper exh ib ition o f lights is in  the 
circumstances.

Now this, as I  say, is the m atter which has 
given me the most d ifficu lty  in  th is  case. I  have 
come to  a definite conclusion about it ,  and I  proceed 
to  express it .  In  m y view o f the law on the subject 
— about which there is rea lly no dispute— the law 
is th is  : Though th is  code about the lights in  the 
Canal is not pa rt o f the in ternational code o f rules 
fo r navigation a t sea, i t  is, nevertheless, so clearly 
the accepted code in  the Canal la id  down for the 
guidance o f the compulsory p ilots th a t nobody 
really suggests th a t I  should accept i t  as anything 
bu t the proper rule o f conduct. I t  is not disputed 
th a t, in  th is  particu lar respect, there has been a 
very definite breach o f the rules, and I  cannot 
m yself see how there can be any essential difference 
between the princip le to  be applied to  these rules 
and any one o f the in ternational code o f rules.
I  th in k  th a t the princip le to  be applied here is th is : 
when you get a breach o f a rule which is definite ly 
asserted to  have contributed to  a collision i t  is for 
those who have been g u ilty  o f the breach o f the 
rule to  exonerate themselves, and to  show affirma
tiv e ly  th a t the ir default d id  not contribute in  any 
degree to  the collision actively, or to  the result of 
the damage. I  th in k  th a t tha t is the result o f 
cases like TheFenham  (3 Mar. Law Cas. (O.S.) 484 :
L . R. 3 P. C. 212), which was before the M aritim e 
Conventions A c t, 1911. I  th in k  th a t is the real 
effect o f the judgm ent o f the Lords in The Karamea
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(1922, 15 Asp. Mar. Law Cas. 430; 1 A . C. 68 ; 
9 L I. L . Rep. 375), which was a decision afte r the 
rule was modified by  the M aritim e Conventions 
A ct. I  do no t th in k  th a t anybody disputes th a t 
th a t is the proper method o f approach.

T ha t being so, i t  is obvious th a t w ith  every 
yard, speaking figurative ly, th a t the Belita  
approached the Aeneas w ithou t tak ing pa llia tive 
or immediate measures to  dim inish the effect o f 
her speed, the danger was increased, and unless I  
can say not on ly th a t she ought not to  have been 
coming so qu ick ly  bu t th a t she cannot possibly 
say th a t she was misled in to  delaying her action or in 
judg ing what action should be appropriate, I  do 
not th in k  th a t i t  is possible to  say affirm ative ly 
th a t the Aeneas has exonerated herself. I  th in k  
th a t the test is not whether i t  ought to  have misled 
the Belita, bu t whether, in  fact, she was misled. 
I  th in k  the analogy which M r. W illm er used to  
cases o f deceit is quite apt, and m y recollection o f 
those cases is th is , th a t what the p la in tiff has got 
to  prove is th a t he was deceived— not th a t a 
reasonable man m ight have been deceived, bu t 
th a t he was deceived. The relevance o f the con
sideration o f whether a reasonable man would 
have been deceived is the assistance which i t  
affords in  a rriv ing  a t a conclusion whether you 
believe o r disbelieve the p la in tiff who says th a t 
he was deceived, because i f  you get a state o f 
facts which, so to  speak, would not deceive a child, 
you do not believe, or you m ay not believe, a 
grown man who says th a t he was deceived by 
those circumstances. S im ilarly, here, I  do not 
th in k  th a t the question o f whether they ought to 
have been deceived is the decisive test. I  agree 
w ith  M r. W illm er th a t, i f  th a t is a ll i t  leads no
where, except to  the question o f the a ttribu tion  
o f blame on the one side or the other. I  th in k  the 
real importance o f the question o f whether they 
ought to  have been deceived consists in the bearing 
i t  has on the question o f whether they were in 
fac t deceived.

Now, g iv ing  the best consideration I  can to  th is  
m atter, and bearing in  m ind where the onus is,
I  find  i t  impossible to  hold th a t the sudden appear
ance in to  view o f th is  set o f clusters a t a tim e 
when the ships are about ten lengths apart could 
have had no effect in  misleading those on board the 
Belita  in  the action which they took. I  find  th a t 
in  fac t (and I  am satisfied th a t th is  is so) they did 
delay action which ought to  have been taken ; 
or rather they d id  not take, a t the tim e th a t they 
should have done, the action which should have 
been taken, and they d rifted  in to  a position in 
which, in  th e ir mistaken idea o f the facts, they 
thought i t  was necessary to  take action which was 
the most dangerous which could be taken in  the 
circumstances. B u t I  am satisfied th a t to  some 
extent, notw ithstanding the indications to  the 
contrary which I  have already mentioned, and 
which I  w ill no t repeat, they were misled in to  
th ink ing  when they were about ten lengths apart, 
and as they approached her from  th a t distance 
fo r some tim e, th a t the Aeneas was a ship tha t, 
a t any rate to  a ll in tents and purposes, was tied  
up, and then qu ite close ( it  m igh t not be so close 
as one-and-a-half lengths as they say bu t, a t any 
rate, w ith in  a very short distance) they suddenly 
saw th a t she was angled out in to  the canal. They 
exaggerated the angle ; they need not have taken 
the action which they did— they could have 
passed, although, in  fact, I  have found th a t i t  
would have been a very dangerous passing; i t  
would have broken the ropes, bu t i t  would not 
have cut in to  the Aeneas— and in  th a t position

they took w hat was in  effect the one action which 
drove them in to  the Aeneas.

B u t I  cannot acquit the Aeneas o f her share, 
however small i t  may be, o f the blame fo r that. 
I  th in k  th a t a very careful look-out on board the 
Belita  was certa in ly demanded, having regard to 
the speed a t which she was approaching. I  th ink  
th a t a more careful look-out would probably have 
enabled them  to  appreciate the s ituation better 
and to  act accordingly, bu t I  th in k  tha t the ir 
d u ty  o f m in im ising the consequences o f the negli" 
gence im plied in  the speed a t which they approached 
the Aeneas was made more d ifficu lt by the Aeneas's 
exh ib ition  o f the wrong lights.

In  these circumstances I  find th a t both vessels 
were to  blame, but, as I  have already indicated, 
I  th in k  th a t the fa u lt o f the Belita  was much the 
greater and had much the greater effect in  causing 
the collision and on the extent o f the damage 
in flicted. I  find  th a t the Belita  was four-fifths 
and the Aeneas one-fifth to  blame.

W ith  regard to  the costs, I  have sometimes 
divided the costs in  the same proportion as the 
damage. B u t I  have considered th a t m atter very 
carefu lly in  th is  case, and having regard to  the 
circumstances— particu la rly  o f the broken tr ia l 
and so fo rth  and the d ifficu lty  o f certain facts 
I  th in k  i t  w ill be fa ir i f  I  make no order as to  costs 
and each side pay the ir own costs.

Costs specially applicable to  the provision of 
ba il on either side can be le ft to  the registrar.

Solicitors fo r the p la in tiffs , Thomas Cooper and Co-

Solicitors fo r the defendants, Stokes and Stokes, 
agents fo r Alsop, Stevens, and Collins R o b in s o n ,  
Liverpool.

M a y  2, 3, 7, and June  7, 1935.

(Before L a n g t o n , J .)

The Skarp. ( a )

Damage to Cargo —  Charter-party  ( Cham
ber o f S h ipp ing  B r it is h  N o rth  Am erican  
(A tla n tic ) Wood Charter-party, 1914) Pre~ 
scrib ing the fo rm  o f the b ills  o f lad ing to be 
signed by master— B il ls  o f lad ing— “  S h ip fe<* 
in  good order and condition  ” — Cargo “  to be 
delivered in  lik e  good order and condition  
“  C ond ition  ”  inserted by master before 
“  qua lity , description, and measurement un 
known  ” — Log entry by master that “  cargo 
was in  a very bad state ” — Contract— EstopPci 
— A d m is s ib ility  o f evidence as to contents o]̂  
contract (c .i.f.)  between p la in t if fs , consignee» 
(ibuyers) and shippers (sellers)— Short deliver!/ 
o f p a r t o f cargo— Clause in  charter-party that 
“  b ills  o f lad ing sha ll be conclusive evidence as 
against the owners as establishing the aggregate 
number o f pieces delivered to the steamer 
A pportionm en t o f costs.

A  cargo o f tim ber was shipped at Parrsboro 
(N . S.) on board the defendants' vessel S.J .  
carriage to Manchester under b ills  o f lading

(a)  Reported by J . A. P e t r ie , Esq., Barrister-at-Law-
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the exact fo rm  o f which was prescribed by the 
charter-party, the charter-party being in  the 
common fo rm  o f the Chamber o f S h ip p in g  
B r it is h  N o rth  A m erican  (A tla n t ic ) Wood 
Charter-party, 1914. The cargo was described 
in  the b ills  o f lad ing  as “  shipped in  good order 
and cond ition .”  The b ills  o f lad ing fu rth e r  
contained the words “  to be delivered in  like  
good order and cond ition ,”  and were claused 
“  qua lity , description, and measurement u n 
know n .”  The master had entered in  h is log 
the words “  the cargo was in  a very bad state,”  
and he inserted the word  “  condition  ”  in  fro n t  
o f the words “  qu a lity  . . . unknow n  ”  in  the 
b ills  o f lad ing, so that the clause read : “  con
d itio n  qu a lity  < dec.) unknow n.”

The p la in t if fs  bought the timber fro m  the shippers 
on fo rm a l contracts. They received and took 
up  the b ills  o f lad ing before the tim ber arrived.

The action was brought by the p la in t if fs  against 
the shipowners in  respect o f  72,889 pieces o f 
tim ber delivered in  a damaged condition, and  
1892 pieces short delivered, the c la im  being 
based on breach o f contract and estoppel.

H e ld, (1) that the c la im  in  contract fa ile d  because, 
fo llo w in g  the dictum  o f Channell, J .  in  
Com pania N a v ie ra  Vasconzada v. C h u rch ill 
and S im  (10 A sp . M a r . L a w  Cas. 177 ; 
94 L .  T . Rep. 59 ; (1906) 1 K .  B .
237, at 247), the words “  shipped in  good order 
and condition  ”  are not words o f contract, and  
because the words “  to be delivered in  like  good 
order and condition,”  when reference cannot be 
had to any antecedent state to discover what 
was the order and condition to which  “  the like  ”  
can be compared, cannot stand alone so as to 
make a contract to deliver in  good order and  
condition.

(2) T hat the insertion  o f the word  “  condition ”  
in  the way in  which i t  was inserted by the master 
before the words “ qua lity , description, measure
ment unknown ”  was not such a qua lifica tion  
o f the o rig in a l statement “  shipped in  good 
order and condition  ”  as to convey to the m in d  
o f anybody reading the document that the goods 
were o r even appeared to anyone who had seen 
them to be, as in  fa c t they were, damaged goods. 
H a d  the p la in t if fs  acted on the statement to 
the ir detriment, the defendants would have been 
estopped fro m  denying that the goods were 
shipped in  good order and condition. B u t as 
the contract o f sale (which, h is Lo rdsh ip  
decided, could be referred to fo r  its  terms and  
analysed, since i t  was the res out o f which  
the com pla int in  th is  action arose) contained 
a clause that the buyers should not reject the 
goods but should refer any dispute to a rb itra tion , 
the p la in t if fs  could not show that they had 
acted upon the statement to the ir detriment. 
[Reference was made to N ip p o n  M enkwa 
K a b u s h ik i K a isha  (Japan C o tton  T ra d in g  
Com pany L im ite d  v. D awson’s B a n k  L im ite d , 
51 L I .  L .  R ep. 147), a case recently decided 
in  the P r iv y  Council, and to L o rd  Russell’s 
exposition o f the circumstances in  which  
estoppel comes in to  operation, at p  150].

V o l . X V I I I . ,  N .S .

A s to the two parcels o f tim ber short delivered, 
one contained  1398 pieces and the other 494. 
The b ills  o f lad ing were expressed to be subject 
to the terms o f the charter-party, which provided  
that the b ills  o f lad ing  should a ffo rd  conclusive 
evidence o f the num ber o f pieces delivered to 
the ship. Both parcels had been lost fro m  a 
scow alongside the sh ip  du rin g  a storm before 
shipment. The b i l l  o f lad ing in  respect o f the 
1398 pieces made th is  clear, and as regards 
the second parcel as to which there was a 
shortage, the clause in  the b i l l  o f lad ing  was 
“  494 pieces o f these lots not on board, being 
inc luded in  specification as being p a rt o f  
scow 5 lost fro m  the sh ip .”

Held, that as regards the 494 pieces the b il l o f 
lad ing was not so claused as to bring  i t  to the 
notice o f the p la in t if fs  that these pieces were not 
delivered to the sh ip  ; that the defendants were 
bound by the “  conclusive evidence ”  clause ; 
and that the p la in t if fs  succeeded as to 494 pieces, 
but fa ile d  as to the shortage o f  1398 pieces.

H e ld , as regards the costs, that as the defendants 
has succeeded as to three-quarters and the 
p la in t if fs  as to one-quarter, the p la in t if fs  
should p a y  the ir own and h a lf o f the defendants’ 
costs.

D amage and short delivery of cargo.
The pla in tiffs, the owners o f the cargo la te ly 

laden on board the Norwegian steamship Sharp, 
claimed damages from  the defendants, the owners 
o f the Sharp, in  respect o f 74,781 pieces o f tim ber 
o f which the p la in tiffs  alleged th a t the defendants 
acknowledged shipment in  good order and condition 
fo r carriage from  Parrsboro (N.S.) to  Manchester, 
bu t delivered 72,889 pieces in  a damaged condition 
and failed to  deliver 1,892 pieces a t all.

The facts and the contentions o f counsel fu lly  
appear from  the judgm ent o f the learned judge.

Sir Robert Aske, K.C., and H arry  A tkins  fo r the 
plaintiffs.

David Davies, K.C., and C yril M ille r  for the 
defendants.

Langton, J.— This case has given me no litt le  
amount o f trouble, and I  should like to  have had 
an opportun ity  o f pu tting  m y judgment in to  
w riting , bu t I  have, unfortunately, been prevented 
from  doing so.

The case arises out o f a shipment o f certain 
parcels o f spruce deals and ends. These tim ber 
goods were shipped in  the Sharp a t Parrsboro, 
Nova Scotia, by George McKean and Co. fo r  
delivery a t Manchester. So far as I  am concerned 
w ith  them the parcels were sold, and I  w ill detail 
la ter the process o f sale. The damage complained 
o f was, as regards certain parcels, th a t they were 
delivered wet and mouldy, and, as regards tw o 
other parcels, th a t they were short delivered.

The main pa rt o f the case centres round the 
damaged goods. To deal firs t w ith  the business 
o f the m atter, th is  was pu t before me by the cashier 
in  the firm  o f one o f the receivers or assignees o f 
the bills o f lading. H is evidence was th a t the 
method o f conducting the business (and I  under
stand i t  was accepted on both sides th a t the business 
in a ll cases in  th is litiga tion  was the same) was th is  : 
the receivers bought on a sale note ; there was 
then a form al contract, and much turns upon the

E E E E
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form al contract. Then the documents— th a t is 
to  say the po licy o f insurance, and the bills  o f 
lading— were seen by the buyers. The sale was 
on the usual c.i.f. terms and the buyers, o f course, 
were entitled to  the po licy o f insurance and b ill 
o f lading. There were some ten bills o f lading ; 
nine o f them were in  one form  and one o f them was 
in  another form . Owing to  the conclusion to  
which I  have been re luctantly forced i t  makes no 
difference which form  o f b i ll o f lading one adopts. 
B u t the po in t o f difference was th a t in nine bills 
o f lading the document was qualified by the insertion 
o f the word “  condition ”  in  type before the 
prin ted words “  quality , description and measure
ment unknown, steamer not responsible for splits 
and shakes.”

The p la in tiffs ’ case was pu t in  two or three ways, 
bu t the principal controversy as regards these 
damaged goods centres upon the question whether 
the shipowners were estopped by the statement 
in  the b ills o f lading th a t the goods were “  shipped 
in  good order and condition ”  from  asserting th a t 
they were shipped in  a different condition, namely, 
a damaged and wet condition. For the purposes 
o f th a t argument i t  is a m atter o f prime importance 
w’hether th is  quaification produced by  the word 
“  condition ”  appeared in  the bills o f lading or 
not. I  mention th is  in  passing to  show th a t I  
have considered a ll the cases th a t were pu t before 
me, and have not om itted the single instance 
where the word “  condition ”  d id  not appear in  
the b ill o f lading.

I  w ill now consider the business from  the other 
end. The shipowner carried these goods under 
the common form  o f charter-party o f the Chamber 
o f Shipping B ritish  N o rth  American (A tlan tic) 
Wood Charter-party, 1914. Under clause 18 o f 
the charter, “  bills o f lading in  the form  endorsed 
on th is  charter-party, shall be signed by the 
master : fre ight and all conditions, terms and 
exceptions as per th is charter-party ”  ; and then, 
curiously enough, the clause goes on to  detail 
certain clauses th a t are to  be in  the bills o f lading. 
I t  was a feature not much stressed in  argument, 
bu t in  th is  charter-party there are two clauses 
incorporated on the back o f the b ills o f lading 
in  the form  prescribed, and i t  is interesting to 
note th a t the firs t o f them  is “  quality , description, 
and measurement unknown. Steamer not respon
sible fo r splits and shakes.”  That actually appears 
in  clause 18 o f the charter-party, and i t  is a m atter 
which, in  another case, may be interesting as a 
subject fo r argument, whether w ith  a charter- 
p a rty  i f  th is k ind  in  which a ll conditions are to  
be, “  as per charter-party ”  the shipowner can 
have any rig h t a t a ll to  alter the form  set out in 
th a t charter-party, and introduce in to  the b ill o f 
lading terms fo r which there is no provision in 
the charter-party itself. However, th a t is not 
the line upon which the case was argued here.

To continue the history from  the shipowners’ 
po in t o f view, when the master arrived a t Parrsboro 
he found the cargo in  anything bu t a good condition, 
and in  fact he entered in  his log “  the cargo lay in 
lighters, so a ta llym an had to  be kept a t each 
hatch to  ta lly  each sling. Moreover, the cargo 
was in  a very bad state ; very black, wet and 
p a rtly  m usty.”  In  th a t d ifficu lt state o f affairs 
the master appears to  have sought counsel from  a 
gentleman who was connected w ith  his insurance 
company, and between them they seem to  have 
determined th a t they would deal sufficiently w ith  
the rights o f parties who m ight ship, or receive, 
the goods, and a t the same tim e protect the owners 
o f the ship, by inserting the word “  condition ”  
in  the place I  have indicated, namely, in  fron t

o f the qualification “  quality , description and 
measurement unknown.”

The goods arrived a t Manchester preceded by 
the b ills o f lading, which, so fa r as the condition 
was concerned, had no other qualification upon 
them  than the insertion o f th is  typed word 
“  condition.”  They were, in  a ll cases, taken up 
by the buyers, and, now th a t the condition o f the 
goods is known, the buyers claim against the ship
owners and say “  you, the shipowners, are estopped 
from  saying th a t these goods were otherwise than 
in  a good order and condition because you so 
asserted on b ills o f lading, and have led us to  act 
to  our detrim ent.”  That shortly is the contention 
upon which the firs t dispute is founded.

Sir Robert Aske, fo r the p la in tiffs, oppressed 
by the d ifficu lty  which I  shall have la ter to  notice, 
pu t his case at firs t upon a different ground to 
t i ia t  which I  have indicated, and I  do not wish to 
suggest th a t he ever retracted from  his firs t p o in t; 
on the contrary he emphasised i t  very much in  hxs 
repiy. He said : “ I  do not need any estoppel 
here, and I  do not need to  re ly  upon the doctrine 
o f estoppel : further, I  agree th a t the words 
‘ shipped in  good order and condition ’ are not 
words o f contract.”  Indeed, th a t m atter was 
made abundantly clear by Channell, J. in  Com- 
pania Naviera Vasconzada v. Churchill and S in  
(10 Asp. Mar. Law Cas. 177 ; 94 L . T. 
Rep. 59 ; (1906) 1 K . B . 237, a t 247). In  a 
judgm ent which, so far as I  know, has never been 
criticised, and was never taken to  the Court of 
Appeal, Channell, J. said : “  The words ‘ shipped 
in  good order and condition ’ are not words of 
contract in  the sense o f a promise or undertaking. 
The words are an affirm ation o f fact, or perhaps 
rather in  the nature o f an assent by the captain 
to  an affirm ation o f fact which the shipper may h® 
supposed to  make as to  his own goods. Sir 
Robert’s contention, however, was th a t the words 
“  to  be delivered in  like  good order and condition 
are words o f contract, and th a t i f  the goods are not 
delivered in  good order and condition there is a 
breach o f contract. I t  is nothing against this 
po in t th a t i t  is an entire ly novel one. I  do not 
even know th a t i t  is a serious critic ism  o f the 
po in t tha t, although i t  has been open fo r many 
years to  be taken in cases o f th is class, i t  apparently 
never has been taken u n til th is  case. B u t fo r my 
pa rt I  cannot accept it .  “  To be delivered in  the 
like  good order and condition,”  i f  one is to  base 
anything upon i t  a t all, must refer to  some ant®' 
cedent state— one cannot cut out the words “ the 
like ,”  and give any sense to  these words o f contract. 
Unless one refers to  some ascertainable antecedent 
state, there is no standard o f comparison, and 
I  am at a loss to  understand how a shipowner 
can be said to  be under a contractual obligatin'} 
to  deliver goods “  in  the like  good order and 
condition ”  when regard cannot be had to  any 
antecedent state to  discover what was the order 
and condition to  which “  the like  ”  is comparable. 
I t  is fo r th a t reason, therefore, upon its  merits, 
and not because o f any qua lity  o f novelty, th a t 1 
have been driven to  believe th a t th is po in t is 8 
false one.

The controversy then centred upon th is main 
question o f estoppel. The text-books do not show 
any case in  which a shipowner has attem pted to 
clause his b ill o f lading by the in troduction o f the 
word “  condition ”  in  these circumstances. For, 
be i t  observed, one is dealing here w ith  tim be 
goods, and there is no question th a t there are many 
classes o f goods as to  which there m ay be a dis
tinc tion  when one is speaking o f the ir apparen 
condition and o f the ir real condition. Fotatoe
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in  sacks may be in  apparent good order and 
condition because the outside o f the sacks is dry 
and in  good condition, although in  fac t the con
d ition  o f the potatoes inside the sacks m ay be 
deplorable. B u t we are here dealing w ith  goods 
as to  which the condition must refer to  real con
d ition , and the b ills o f lading, as they stand, make 
two completely contradictory statements ; (1)
“  shipped in  good order and condition,”  and (2) 
“  condition unknown.”  Mr. Davies, on behalf 
o f the defendants, in  an adro it argument said th a t 
th is  is the way in which a shipowner ought to  deal 
w ith  a m atter o f th is  k ind. I f  he wants to  say 
th a t he has no t measured the goods he says 
“  measurement unknown ”  ; i f  he wants to  say 
th a t he has not weighed them  he says “  weight 
unknown ”  ; and, i f  he wants to  say th a t he makes 
no representation as to  condition, he puts in 
“  condition unknown.”  I t  is the method sanctified 
by usage and tim e. I  have considerable doubt as 
to  the soundness o f th a t contention. S till more 
have I  doubt when in  the charter-party itse lf the 
clauses to  be incorporated in the b ills o f lading are 
in  terms la id  down. Furthermore, I  th in k  tha t 
i t  is profitable in th is  case to  take account o f how 
and w hy the master came to  insert th is  word in  
the b ills  o f lading.

The master was confronted w ith  the fac t th a t 
the goods were certa in ly damaged. The straight 
forward th ing  to  do was surely to  pu t upon the 
b ills o f lading, in  the ample margin which is 
apparently provided fo r th a t purpose, a clause 
which would clearly advertise to  any buyer o f a 
particu lar b ill o f lading th a t the goods he was going 
to  receive were no t in  good order and condition. 
I t  would no t have been beyond the master’s power 
to  take the en try  from  his own log, and to  pu t 
upon the b ills o f lading “  very black, wet and 
p a rtly  m usty.”  I f  he could see i t  fo r the purposes 
o f his log, he could w ith  the same eye have seen i t  
fo r the purposes o f the b ills  o f lading. B u t in  
t ru th  and in  fact he was much worried about his 
own employers’ interests, and i t  was fo r th a t 
reason th a t he took th is  circuitous route o f p u tting  
the word “  condition ”  in  what is, to  m y m ind, a 
most obscure place. T ha t is the genesis o f the 
m atter.

One m ust look a t i t  as a m atter o f construction. 
W hat would those words in  a b i ll o f lading convey 
to  anybody who read them ? W hat, in  the firs t 
place, would “  shipped in  good order and condition ”  
followed by  “  condition unknown ”  convey ? 
Speaking fo r myself, they would have conveyed 
nothing a t a ll to  me. The on ly  witness who was 
called (although I  th in k  he was an entire ly honest 
man, I  cannot place much dependence upon him , 
because he was the cashier and d id  not appear to 
have had any long experience o f the business side 
o f th is  class o f transaction) said th a t he had regarded 
the b ill o f lading as “  clean.”  To m y m ind, having 
regard to  the well-known method which is always 
at the disposal of the masters of steamships to  
describe damaged goods, th is  is a w ho lly  unsuitable 
method— a most ambiguous method— and does not 
convey a t a ll th a t the goods are damaged or even 
may be damaged. I f  I  had to  speculate as to  what 
was the most probable effect on the m ind o f anybody 
who read the b ill o f lading so phrased, I  should 
say th a t the person reading i t  would th in k  th a t th is  
master had got some idea th a t he was responsible 
for the condition o f the goods, whether i t  was ripe 
or overripe or something o f th a t s o r t ; bu t I  
cannot imagine th a t i t  would bring to  the m ind o f 
the reader the fac t th a t a man who had been a t no 
pains to  clause the b ill o f lading in  the natural 
way meant to  convey th a t the goods were or

m ight be damaged. Another and, perhaps, clearer 
way of p u tting  i t  is th a t i t  is d ifficu lt to  understand 
why the affirm ation or acceptance o f one un tru th  
should be cured by  a deliberate statement o f 
another un tru th . I t  is true th a t the words 
“  shipped in  good order and condition,”  as 
Channell, J. pointed out, are not words o f contract, 
bu t they are an affirm ation or assent to  an 
affirm ation o f fact, and in  th is case they were an 
affirm ation o f an un tru th . They were words 
which to  the pla in  knowledge o f the master were 
to ta lly  untrue ; the goods were not shipped in good 
order and condition, and well he knew it .  I t  is  
argued tha t he escaped from  any difficulties 
occasioned by th is  assent or affirm ation o f an 
un tru th  by m aking o f his own free w ill another 
statement which he knows quite well to  be untrue, 
namely, tha t “  the condition was unknown.”  
The condition was not unknown. The condition 
was stated clearly, fo rc ib ly  and luc id ly  in  his log, 
and, i t  would be deplorable th a t a person should 
be allowed to  escape from  the penalties, i f  any, 
attached to  the firs t assent to  one u n tru th  by a 
deliberate statement o f another.

P rim arily , however, th is  is a m atter of con
struction, and I  hold th a t the insertion o f the word 
“  condition ”  in  the way i t  was inserted here, is 
not such a qualification o f the original statement 
“  shipped in  good order and condition ”  as to  
bring to  the m ind o f anybody reading th a t docu
ment th a t the goods were, or even m ight be 
apparently, and to  the knowledge o f anyone who 
had seen them , damaged goods.

Sir Robert Aske fu rthe r argued th a t there was 
another ground upon which he could claim  estoppel. 
He said th a t, even assuming th a t M r. Davies’s 
argument would hold good as to  the word 
“  condition,”  there was s t ill the word “  order ”  
in  the b ills o f lading, and upon Lo rd  M errivale’s 
judgm ent in  The Tromp (15 Asp. Mar. Law 
Cas. 338; 125 L . T . Rep. 637; (1921) P. 337) 
— and indeed upon general principles— he could 
argue th a t the insertion o f the word “ con
d ition  ”  d id  not cover the whole o f the area 
o f a representation made by the words “  shipped 
in  good order and condition.”  I t  is on ly fa ir, in 
case th is  case goes higher, to  say th a t Sir Robert 
was equally tenacious o f th is  po in t as o f the other 
points and th a t i t  was by no means a subsidiary 
po in t. I  am afraid th a t i t  does not appeal to  me. 
M r. Davies was qu ick to  re jo in th a t in  the old 
fo rm  o f b ills  o f lading i t  was not unusual to  find 
the word “  condition ”  in  one pa rt o f the document 
and “  order and condition ”  in  another. There is, 
too, the unfortunate feature th a t in  th is  very 
judgm ent in  The Tromp (sup.) Lo rd  Merrivale goes 
out o f his way— true, i t  is on ly obiter— to fasten 
upon the case o f tim be r goods as an illus tra tion  of 
where the words “  good order ”  and “  good 
condition ”  m ay perhaps have the same meaning. 
There is another po in t which Mr. Davies was too 
chivalrous to  press ; the able and careful pleader 
had clearly no t envisaged th is  subtle argument o f 
his leader, because he also had fallen in to  the some
w hat common fallacy, i f  Sir Robert is righ t, o f  
regarding the tw o words as covering a s im ilar area. 
I  deprecate excursions in to  dictionaries or in to  
philological matters which are beyond m y ken, bu t 
I  can see no ground on which one can stand to  
differentiate in  th is  case between the words “  order ”  
and “  condition.”  I  am, therefore, against the 
p la in tiffs  upon th a t contention, though I  go whole
heartedly w ith  them  when they say, as a m atter of 
construction, th a t the b ills  o f lading should be 
construed in  the way fo r which they contend.

Now I  come to  the second pa rt of th is  question
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o f estoppel. I  called atten tion during the argu
ment to  Lo rd  Russell’s recent pronouncement in  
the P rivy  Council upon th is  subject, and because 
i t  is, so fa r as m y knowledge goes, the most lucid 
statement o f the m atter in  a small compass, I  w ill 
quote i t  again here. The case is fo r the moment 
on ly  reported, so fa r as I  know, in  L lo yd ’s L is t 
Law Reports (51 L I. L . Rep. 147, a t p. 150). Lord  
Russell says th is  : “  Estoppel is not a cause of 
action. I t  m ay ( i f  established) assist a p la in tiff in  
enforcing a cause o f action by preventing a 
defendant from  denying the existence o f some fact 
essential to  establish the cause o f action, or (to 
p u t i t  in  another way) by preventing a defendant 
from  asserting the existence o f some fact the 
existence o f which would destroy the cause of 
action. I t  is a rule o f evidence which comes in to  
operation i f  (a) a statement o f the existence o f a 
fac t has been made by the defendant or an 
authorised agent o f his to  the p la in tiff or someone 
on his behalf, (6) w ith  the in tention th a t the 
p la in tiff should act upon the fa ith  o f the statement, 
and (c) the p la in tiff does act upon the fa ith  o f 
the statement.”  I  have no d ifficu lty  here w ith  
regard to  the firs t o f the three conditions there la id 
down. I  am satisfied th a t “ a statement o f the 
existence o f a fac t,”  namely, th a t the goods were 
shipped in  good order and condition, has been 
made by the defendants, or an authorised agent 
o f theirs, to  the p la in tiffs  or to  someone on the ir 
behalf. I  have equally no d ifficu lty  w ith  regard 
to  the second, th a t i t  was made “  w ith  the in tention 
th a t the p la in tiff should act upon the fa ith  o f the 
statement.”  B u t the crux comes over th is  th ird  
condition, D id  the p la in tiffs  act upon the fa ith  
o f the statement ? As to  th a t, a consideration o f 
the d ic ta  o f the Court o f Appeal in  Silver v. 
Ocean Steamship Company (Sup. p. 74; 142 
L . T. Rep. 244 ; (1930) 1 K . B. 416, at. 
pp. 428, 434, 441) is im portan t. In  th a t case 
a ll three judges o f the Court o f Appeal 
went further, I  th in k , than anyone had gone up 
to  th a t date in  assisting p la in tiffs  placed in  the 
d ifficu lt circumstances in  which merchants are 
placed by these misstatements in  b ills o f lading. 
Scrutton, L .J . said th is  : “ The last objection was 
th a t the witness d id  not say he relied on the b ill 
o f lading being a clean b ill o f lading by reason o f 
the statement as to  good order and condition. 
The mercantile importance o f clean b ills o f lading 
is so obvious and im portan t th a t I  th in k  the fact 
th a t he took the b ill o f lading, which is in  fact 
clean, w ithou t objection, is quite sufficient evidence 
th a t he relied on i t . ”  Greer, L .J . stated much the 
same doctrine, though w ith  a l i t t le  doubt. He said 
th is  : “ I  th in k , however, though w ith  some 
doubt, th a t the court would be en titled  to  conclude 
on the grounds o f high p robab ility  th a t he was 
influenced by the statement th a t the goods were 
shipped in  apparent good order and condition, and 
th a t he must have believed th a t they were free 
from  reasonably discoverable damage when shipped, 
and th a t in  accepting the b ill o f lading and tak ing  
de livery he acted to  his detrim ent, bu t I  am not 
satisfied th a t a ll such damage would be apparent 
on any reasonable examination. On the other 
hand, I  am satisfied th a t i f  there was any con
siderable damage when the goods were shipped, 
in  excess o f the f i f ty  cases th a t were rejected, a 
substantial pa rt o f such damage would have been 
discovered on a reasonable exam ination.”  Slesser, 
L .J . said : “  The appellant took the b ill and may 
be assumed to  have relied upon i t  to  his 
detrim ent in  the absence o f any evidence to  the 
contrary.”

These observations certa in ly assist the p la in tiffs

fn th is  case. The evidence was meagre and, indeed, 
so far as th is  m atter was concerned, confined to  the 
evidence o f the cashier o f one o f the shippers, who 
went so fa r as to  say fo r his part tha t, had the b ill 
o f lading notified to  h im  th a t the goods were 
shipped in bad condition, his principals would 
have claimed to ta l rejection. I  have no reason 
to  suppose th a t th a t is not a perfectly bond fide 
statement on the pa rt o f the cashier. B u t a t this 
po in t Mr. Davies brought in to  p lay the contract 
upon which these goods had been bought, and I  
cannot see th a t he is not entitled to  take the 
contract and analyse i t  for the purpose o f th is  case. 
Sir Robert said, amongst other things, th a t this 
contract is res inter alios acta. T ha t is a perfectly 
fa ir comment, bu t, on the other hand, i t  is the res 
out o f which the com plaint here springs. The 
p la in tiffs say : “  We acted to  our detrim ent in  the 
m atter o f th is  contract owing to  your misstate
ment.”  The whole o f th e ir estoppel must be based 
upon th is  contract, and I  cannot see th a t i t  is 
wrong to  examine the features o f th is  contract, or 
indeed th a t one could act otherwise, to  test whether 
the pla in tiffs are r ig h t in  saying th a t they acted to 
the ir detrim ent. The doctrine la id  down by the 
Court o f Appeal in Silver v. Ocean Steamship 
Company (sup.) gets the pla in tiffs so fa r th a t they 
are entitled to  say th a t in  the absence o f evidence 
to  the contrary the court must assume th a t the 
p la in tiffs  did act to  the ir detrim ent in tak ing up 
the b ills o f lading. I t  cannot take them fa r enough 
to  be able to  say th a t no evidence to  the contrary 
can be considered.

The contract says in  the clearest possible terms : 
“  Should any dispute arise respecting the fu lfilm ent 
o f th is  contract, or should the shipment be delayed 
beyond the tim e stipulated, the buyers ” — I  am 
leaving out the im m ateria l words— “  shall not 
reject the goods, nor refuse immediate payment for 
same in  manner stipulated. When due payment 
has been made, the dispute shall be referred to  two 
arb itrators for settlement, one to  be named by each 
party , w ith  power to  name a mercantile umpire. 
The decision o f such arb itrators or o f the ir umpire 
to  be conclusive and binding upon a ll disputing 
parties, the expense o f such arb itra tion  to  be 
equally divided, and the decision may, and shall, 
be made a rule o f H is M ajesty’s H igh Court of 
Justice, on the application o f either pa rty .”  Sir 
Robert Aske cited several cases which he says go 
to  show th a t the courts would never allow such a 
clause to  be weighed against the p la in tiffs  in  these 
circumstances. He cited, amongst others, Amis, 
Swain, and Co. v. Nippon Yusen Kabushiki Kaisha 
(1 L I. L . Rep. 51 ; the well-known decision of 
Bigham, J. (as he then was) in  Vigers Bros. v. 
Sanderson Brothers (84 L . T. Rep. 464; (1901)
1 K . B . 608) ; and the dictum  o f W righ t, J . in 
Evans v. James Webster Brothers L im ited  (34 Com- 
Cas. 177). I  have looked through those cases w ith  
care and w ith  sym pathy w ith  Sir Robert’s con
tention, bu t I  cannot see th a t any o f them  have 
any real bearing upon th is  po in t. The circum
stances o f those cases are w idely different, and the 
on ly points o f general doctrine to  be collected were, 
first, the well-known doctrine th a t where goods 
were not o f merchantable qu a lity  a buyer would be 
entitled to  reject ; and, secondly, th a t courts 
would not be astute to  suppose th a t any merchant 
would be eager to  break his contract. S ir Robert 
was bound to  argue th a t he m ight have been in  a 
better position i f  he had broken his contract. 1 
cannot th in k  th a t th is  is a tenable argument. I t  i* 
d ifficu lt to  see how courts o f law are to  prosecute 
the ir business i f  they are to  speculate upon what 
the rights and duties o f persons are, not upon the
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theory th a t they keep the ir contracts, bu t on th« 
theory th a t they break them. That is introducing, 
to  m y m ind, a novel and most unwelcome class of 
speculation.

I  th in k  I  m ust assume th a t the p la in tiffs  would 
have kept the ir contracts and, i f  so, in  view o f 
these wide words “  should any dispute arise 
respecting the fu lfilm en t o f th is  contract,”  and in  
view  o f the undisputed fac t th a t these goods were 
goods w ith in  the contract description, I  fa il to  
see how they could have acted otherwise than as 
the y  did, even i f  the b ills o f lading had been what 
I  prefer to  call honestly claused rather than 
ambiguously claused. I f  they had been honestly 
and clearly claused as appertaining to  damaged 
goods, so long as they d id  not suggest th a t the goods 
were unmerchantable or o f different qua lity , and 
o f different sizes to  the contract goods, so far 
as I  can see the p la in tiffs  would have been obliged 
to  do w hat they have done, namely, take up the 
documents, pay fo r the goods, and then seek an 
allowance by  way o f arb itra tion .

I  am sorry to  have had to  come to  th is  conclusion, 
b u t since the days when Channell, J . gave his 
decision in  Compania Naviera Vasconzada v. 
Churchill and Sim (sup.) i t  is common knowledge 
th a t there has been a great advance in  th is  m atter 
o f commercial a rb itra tion . I t  is no t fo r me to 
say whether th a t is wise or unwise, bu t I  cannot 
shut m y eyes to  i t ,  and merchants cannot have i t  
both ways. I f  they prefer to  subm it the ir disputes 
to  commercial a rb itra tion  and to  p u t clauses o f 
th is  character in to  the ir contracts, I  do no t th in k  
th a t they can be heard to  say th a t the ir position 
has been in  any way altered by the fact th a t the 
b ill o f lading fails to  give them  in form ation which 
would not have enabled them, in  the circum 
stances, to  act in  a different way.

That, I  th in k , disposes o f what is rea lly the main 
dispute, the question o f these damaged goods. 
Because they cannot fu lf il the th ird  condition, 
showing th a t they have acted to  the ir detrim ent, 
the p la in tiffs  cannot, I  th in k , re ly upon th is  
question o f estoppel. I f  they have not got 
estoppel and they have no t got the ground o f 
contract there is no th ing le ft o f th e ir case upon the 
question o f damage.

The second po in t— the question o f shortage—  
can, I  th in k , be dealt w ith  much more qu ickly. 
Here again there is rea lly  a question o f construction. 
The po in t arises as regards tw o b ills  o f lading only, 
one o f them  as regards a com paratively large 
parcel o f 1398 pieces. The b ill o f lading in  th a t case 
stated the fu ll number as being on. board, bu t as to  
these 1398 pieces i t  was claused in  th is  w a y : 
“  Being our order I I .  and not on board o f ship 
being lost from  scow 5 during storm  alongside ”  : 
the description o f the pieces was quite clear upon 
th a t b ill o f lading, 1320 deals and 78 ends, 
m aking 1398. The second parcel as to  which 
there was a shortage was as regards 494 pieces, 
and there the clause is “  494 pieces o f these lots 
not on board, being included in  specification as 
being p a rt o f scow five lost from  the ship.”  The 
question o f construction as to  w hat would be 
conveyed to  persons reading these documents 
seems to  me to  be largely a question o f firs t 
impression. Indeed, I  am not sure th a t firs t 
impression is not rea lly  the safest guide— the 
natural and ord inary reading when the document 
is presented to  a merchant in  the course o f business. 
A pp ly ing  th is  test, the tw o cases seem to  me to  
fa ll upon different sides o f the line. As regards 
the 1398 pieces, I ,  personally, would, I  th in k , 
have been perfectly clear as to  w hat was intended, 
namely, th a t they never were on board the ship

and were lost from  the scow during a storm 
alongside. As regards the second, the 494 pieces, 
I  am qu ite certain th a t m y firs t feeling upon 
reading th a t clause would have been one o f com
plete bewilderment, and I  cannot imagine th a t 
th a t bewilderment would have been resolved i f  I  
had read fu rthe r or studied more, and, therefore, 
I  do not th in k , as regards the 494 pieces, th a t the 
b ill o f lading has been so claused as to  bring to  
the m ind o f the person reading i t  th a t the 494 
pieces were not shipped on board a t some tim e. 
The importance o f th is  ru ling  is th a t the charter- 
p a rty  contains a conclusive evidence clause, and 
there is, therefore, no doubt a t a ll th a t the ship
owner is bound by the q u an tity  in  the b ills o f 
lading, unless the b ills make i t  perfectly clear th a t 
some portion o f what is there stated as shipped 
on board was not delivered to  the ship a t all, and 
the undisputed effect o f th a t conclusive evidence 
clause was to  p u t the burden on the shipowner 
when once the number o f pieces shipped has been 
stated in  the b ill o f lading. There is no burden 
u n til then, th a t he is bound by the number he 
stated unless he gets r id  o f the burden by showing 
quite clearly on his b ill o f lading th a t certain o f 
those parcels were not shipped.

M y decision, therefore, on th is  m atter o f shortage 
is th a t the p la in tiffs  succeed as to  the 494 pieces 
bu t fa il as to  the shortage o f 1398 pieces.

A fte r argument the p la in tiffs  were ordered to  
pay ha lf the defendants’ costs.

Solicitors fo r the p la in tiffs , Waltons and Co.
Solicitors fo r the defendants, W illiam  A . Crump 

and Son.

Cmrrt oi fttbicato,
— — ♦ —

C O URT OF A P P E A L.

Oct. 25, 28, 29, 30 and N ov. 15, 1935.

(Before L o rd  W r i g h t , M .R ., S l e s s e r  and 
G r e e n e , L . J J . )

Carras v. London and Scottish Assurance C or
poration Lim ited, (a)

O N  A P P E A L  F R O M  T H E  K IN G ’ S B E N C H  D IV IS IO N .

Insurance  (M a rin e )— Charter-party— S h ip  char
tered to go to V a lpa ra iso  and carry  a cargo 
thence to Europe— Insurance o f fre ig h t to be 
earned by carriage o f the cargo— S trand ing  o f  
ship on w ay to V alpara iso— Contemplated 
voyage abandoned— C la im  under p o licy  fo r  loss 
o f antic ipa ted fre igh t.

The appellants were p la in t if fs  and sued as 
owners o f the Greek steamship Y e ro  Carras on 
a p o licy  underw ritten by the defendants fo r
40001., p a rt o f  90001. upon fre ig h t and (or) 
chartered fre ig h t and (or) an tic ipated fre igh t. 
T h is  appeal was fro m  a judgm ent o f Porter, J .  
who dismissed the action. The steamer, w h ile  
proceeding fro m  M onte  Video to V a lpara iso

(a ) Reported  b y  G e o o t m y  P . L a n o w o r t h y , Esq., B a rrister- 
a t-L a w .
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through the S tra its  o f M agellan , stranded on 
the 13th N ov., 1930. She was eventually 
refloated and brought by salvors to Megallanes. 
On the 17th N ov., 1930, the vessel was aban
doned to the h u ll underwriters. On the 17th 
June, 1931, w hile she s t i l l  lay  at Megallanes, the 
h u ll underwriters compromised fo r  a tota l loss 
by pa y in g  100 pe r cent, and a p ro po rtion  o f sue 
and labour charges, the oitmers re ta in ing  the 
vessel, but rem a in ing  liable to the salvors. 
E ven tua lly  the vessel was surrendered to the 
salvors in  discharge o f the ir c la im , and was by 
them sold, and was repaired in  1932. A t  the 
tim e o f the strand ing the steamer was proceeding 
to Va lpara iso  to load under a charter-party  
dated the 16th Sept., 1930, between the agents 
fo r  the p la in t if fs  and the Chilean N itra te  
Producers’ Association  (Overseas) L im ited , as 
charterers. The cancelling date specified was 
the 20 th N ov., 1930. The charter-party con
ta ined the usual exceptions, in c lud in g  p e rils  o f 
the seas. The p o licy  on fre ig h t on which the 
action was brought was against the usual 
m arine risks  and was fo r  4000 l . ,p a r t  o f  9000?. 
on fre ig h t and (or) chartered fre ig h t and (or) 
antic ipated fre ig h t valued at 9000?. subject to 
reduction, after loading, to the actual fre ig h t at 
r is k  as pe r b ills  o f lad ing, less advances. The 
po licy  was subject to the In s titu te  o f F re igh t 
(Voyage) Clauses, o f which clauses 4, 5, and 7 
were p a rtic u la r ly  m ateria l. Clause 4 ; “  I n  the 
event o f the tota l loss, whether absolute or con
structive, o f the vessel, the amount underwritten  
by th is p o licy  sha ll be p a id  in  fu l l ,  whether the 
vessel be f u l l y  or on ly  p a r t ly  loaded or in  
ballast, chartered or unchartered.”  Clause 5 : 
“  I n  ascerta in ing whether the vessel is  a con
structive total loss the insured value in  the 
po lic ies on sh ip  sha ll be taken as the repaired  
value and nothing in  respect o f the damaged or 
break-up value o f the vessel o r wreck sha ll be 
taken in to  account.”  Clause 7 : “  W arranted  
free fro m  any c la im  consequent on loss o f time 
whether a ris ing  fro m  a p e r il o f the sea or 
otherwise.”  The damage was such that the 
steamer could not be tendered to the charterers by 
the cancelling date, so that i t  was not questioned 
that the p a rtic u la r adventure was frus tra ted  by 
the casualty. Clause 7 was a sufficient answer 
to that, but the p la in t if fs  based the ir c la im  on the 
doctrine that the contract o f affreightm ent was 
discharged between themselves and the charterers 
by p e rils  o f the sea by which the vessel was lost 
to the owners because i t  had become impossible 
to re p a ir her in  a commercial sense. They also 
alleged that, by the dissolu tion o f the fre ig h t 
contract, on which depended the chartered 

fre ig h t w ith in  the m eaning o f the po licy , there 
was a tota l loss o f fre ig h t, and no notice o f 
abandonment was given as there was nothing  
to abandon.

H e ld , that there was an actual tota l loss o f fre ig h t 
because the charter-party under which i t  was 
to be earned was destroyed by the p e rils  o f the 
seas and the shipowner prevented fro m  p e r
fo rm in g  the fre ig h t contract so that the fre ig h t 
was lost. Clause 5 o f the In s titu te  o f F re ig h t

Clauses could not be app lied  to the facts  
o f th is  case because the fre ig h t p o licy  d id  
not require that there should be a con
structive tota l loss o f the sh ip  w ith in  the 
true m eaning o f that phrase in  clause 5. The 
decision o f Porter, J .  involved a serious 
lim ita t io n  o f the shipowner's r ig h t under the 
po licy . I t  was not correct to say that i t  was 
necessary to prove on a fre ig h t p o lic y  that the 
vessel was a constructive tota l loss. The facts  
necessary to discharge the contract contained in  
the charter-party could not be in  any way  
affected by the statutory p rov is ions fro m  tim e to 
tim e in  force w ith  regard to constructive to ta l 
loss. The decision in  th is  case depended on the 
true effect o f clauses 4 and  5 incorporated in  
the fre ig h t po licy .

Decision o f Porter, J .  ( A p r i l  30, 1935) reversed.

A ppeal from  the judgm ent o f Porter, J.
The facts are shortly  stated in  the headnote, and: 

are more fu lly  set ou t in  the judgm ent o f the Master 
o f the Rolls.

The arguments which were pu t before the court 
on the 25th, 28th, 29th and 30th Oct. sufficiently 
appear from  the judgments.

Sir Robert Aske, K.C. and I I .  V. W illin k , K.C., 
fo r the appellants.

David Davies, K.C. and Charles Stevenson, fo r  
the respondents. Curadv.vuU.

Lord Wright, M .R .— The appellants were plain
tiffs  in  the court below ; they sued as owners 
o f the Greek steamship Yero Carras on a policy 
underwritten by the defendants fo r 4000?., pa rt o f 
9000?. upon fre ight and (or) chartered fre igh t and (or) 
anticipated fre ight. The appeal is from  the judg
ment o f Porter, J., who dismissed the action.

The steamer, while proceeding from  Monte 
Video to  Valparaiso through the Straits o f Magellan 
stranded on the 13th Nov., 1930. She was eventually 
refloated and brought by salvors to  Megallanes. 
On the 17th Nov., 1930, the vessel was abandoned 
to  the hu ll underwriters. On the 17th June, 1931, 
while she s t ill lay  a t Megallanes the h u ll under
writers compromised fo r a to ta l loss by paying 
100 per cent., and a proportion o f sue and labour 
charges, the owners retaining the vessel, bu t re
m aining liable to  the salvors. E ventually the 
vessel was surrendered to  the salvors in  discharge 
o f th e ir claim and was by them sold and was 
repaired in  1932. A t  the tim e o f the casualty the 
steamer, as already stated, was proceeding to  
Valparaiso to  load under a charter-party dated 
the 16th Sept., 1930, between the agents fo r the 
p la in tiffs  and the Chilean N itra te  Producers 
Association (Overseas) L im ited  as charterers. 
The cancelling date specified was the 20th Nov., 
1930. The charter-party contained the usual 
exceptions including perils o f the seas. The policy 
on fre ight on which the action was brought was 
against the usual marine risks and was fo r 4000?., 
pa rt o f 9000?. on fre igh t and (or) chartered freight 
and (or) anticipated fre ight valued a t 9000?. subject 
to  reduction, a fter loading, to  the actual fre ight at 
risk as per bills o f lading less advances. The 
policy was subject to  the Ins titu te  o f Freight 
(Voyage) Clauses. O f these the follow ing ate 
pa rticu la rly  m aterial in  th is  case. Clause 4 reads 
as follows : “ In  the event o f the to ta l loss, whether 
absolute or constructive, o f the vessel, the amount 
underwritten by  th is  policy shall be paid in fuffi
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■whether the vessel be fu lly  or on ly p a rtly  loaded or 
in  ballast, chartered or unchartered.”  5. “  In  ascer
ta in ing  whether the vessel is a constructive to ta l 
loss the insured value in  the policies on ship shall 
be taken as the repaired value and nothing in 
respect o f the damaged or break-up value o f the 
vessel or wreck shall be taken in to  account.”  
Clause 7 reads as follows : “  W arranted free from  
any claim consequent on loss o f tim e whether 
arising from  a peril of the sea or otherwise.”  Except 
in clauses 4 and 5 the words ‘ ‘ constructive to ta l 
loss ”  do not appear in  the policy. I t  was clear 
th a t the damage was such th a t in any case the 
steamer could not be tendered to  the charterers by 
the cancelling date or a t any tim e consistent w ith  
the commercial adventure, and, accordingly, i t  was 
not questioned th a t the particu lar adventure was 
frustrated by the casualty which, by  reason o f the 
inevitable delay consequent upon it ,  made i t  im 
possible to  carry out the fre ight contract. I t  was, 
however, conceded by the p la in tiffs th a t to  a claim 
form ulated on the ground o f th a t frustra tion, 
clause 7 o f the policy was a sufficient answer since 
the case was governed by the au tho rity  o f Bensaude 
v. Thames and Mersey M arine Insurance 
Company Lim ited  (8 Asp. Mar, Law Cas. 315; 
77 L .T . Rep. 282 ; (1897) A . C. 609). B u t
the p la in tiffs based the ir claim on the doctrine 
th a t the contract o f affreightm ent was discharged 
between themselves and the charterers by perils of 
the sea, which had rendered the ship unnavigable, 
and had damaged her to  such an extent th a t she 
could not be repaired save a t an expense exceeding 
her value (by which was meant her actual value of
13,0001.) when repaired ; hence fo r purposes o f the 
adventure she was lost to  the owners, because i t  
was impossible in a commercial sense to  repair her. 
They relied on the well-known principles illustrated 
in  Assicurazioni Generali and Schenlcer and Co. v. 
The steamship “ Bessie M o rr is ”  Company 
Lim ited and Browne (7 Asp. Mar. Law Cas. 
217; 67 L . T. Rep. 218 ; (1892) 2 Q. B.
652) (hereinafter referred to  as the “  Bessie M orris  ”  
case), and they went on to  contend th a t by the 
dissolution o f the fre ight contract, on which 
depended the chartered fre ight w ith in  the meaning 
o f the policy, there was a to ta l loss o f fre igh t w ith in  
the principles expounded in  Moss v. Smith (1850, 
9 C. B . 94). I t  is true th a t no notice o f abandon
ment on the fre ight policy was given, bu t i t  was 
contended th a t there was nothing to  abandon. 
The ship had a t the date o f the casualty no cargo 
on board ; she could not make her cancelling date 
or be tendered according to  contract to  the char
terers a t Valparaiso. No substituted employment 
was possible ; hence there existed all the 
conditions postulated in  Rankin  v. Potter 
(2 Asp. Mar. Law Cas. 65 ; 29 L . T. Rep. 142 ; 
L . Rep. 6 H . L . 83) as rendering unnecessary in  a 
case like the present a notice o f abandonment on a 
fre igh t policy. In  m y judgm ent there was here 
an actual to ta l loss o f fre ight. The fre igh t was lost 
because the charter-party under which i t  was to  be 
earned was destroyed by the perils o f the seas. 
The judge, however, has decided against th is  claim 
on the ground th a t there cannot be a loss o f fre ight 
(a t least on the ground o f the cost o f repairing 
sea damage to  the ship) unless there is either an 
actual or a constructive to ta l loss o f the ship in 
such a sense as to  bring in to  operation the terms of 
clause 5 o f the policy w ith  the consequence tha t 
there could not be in  th is  case a constructive to ta l 
loss o f the ship save on the basis o f a repaired 
value o f 30,0001., an actual loss o f the ship not 
being in question.

I t  w ill be convenient to  examine the legal position

so fa r as relevant to  th is case apart from  the specific 
effect o f clause 5 o f the fre igh t policy. I  shall 
disregard the numerous and d ifficu lt questions which 
arise in  regard to  fre igh t insurances under c ir 
cumstances different from  those here in question, 
as, fo r instance, where there is a t the date o f the 
casualty cargo on board which may be transhipped 
so th a t fre igh t can be earned in whole or in  part, 
o r where a substituted cargo m ay be procured 
though the contract cargo is lost. These and 
other like problems are not relevant in  th is case. 
The earning o f fre ight under a charter-party o f a 
specific vessel depends on the continued existence 
o f th a t vessel as a cargo carrying vessel, at least in  
a case like the present where no cargo is on board 
and the vessel is on her way to  the po rt where she 
should be tendered to  the charterers. I f ,  therefore, 
in such a case the ship is lost or destroyed, the 
performance o f the charter-party and the earning 
o f the fre igh t is prevented : i f  tha t is due to  perils 
o f the seas the shipowner is relieved from  lia b ility  
in  damages to  the charterers by the usual exception 
o f perils o f the seas in  the charter-party. B u t 
apart from  the loss or destruction o f the vessel the 
fre igh t may be lost and the shipowner may be 
relieved as against the charterers i f  the vessel is so 
damaged and disabled as to  be incapable o f being 
repaired save a t an expense exceeding her value 
when repaired. Such a case is covered by the 
reasoning in  the Bessie M orris  case, though i t  was 
held th a t in  the facts o f th a t case the ship could, 
and ought, to  have been repaired, and hence the 
fre ight was not lost. Lo rd  Esher, in  th a t 
case, said (7 Asp. Mar. Law Cas at p. 218; 
67 L . T . Rep. a t p. 219 ; (1892) 2 Q. B. a t 
p. 657) : “  I f  i t  is possible in  a business sense o f 
the word to  repair the ship, the shipowner is bound 
to  repair her. I f  the cost o f the repairs necessary 
to  enable her to  complete the voyage contracted 
fo r would be more than the benefit which the 
owner would derive from  them, then i t  would be 
impossible in  a business sense to  repair her.”  
S im ilarly, Bowen, L .J . said (67 L . T . Rep. a t p. 
220 ; (1892) 2 Q. B. a t p. 659) : “ The ship went 
aground, bu t in  order to  show th a t she was pre
vented from  perform ing the voyage agreed upon 
by the perils o f the sea she must have become 
unnavigable fo r th a t voyage, either on the ground 
th a t i t  was impossible to  get her afloat again, or 
tha t, on account o f the extraordinary expenditure 
necessary fo r th a t purpose, i t  would be unreasonable 
to  require the shipowners to  incur i t . ”  Then 
Bowen, L .J . quotes from  the judgm ent o f Maule, J. 
in  Moss v. Smith (9 C. B., a t p. 103), and from  the 
judgm ent o f Cresswell, J. in  the same case at p. 105 
(67 L . T . Rep. a t p. 220 ; (1892) 2 Q. B. a t p. 680) : 
“  When is the shipowner said to  be prevented by 
perils o f the sea from  fu lfillin g  the contract he has 
entered in to  ? When the ship is, by a peril o f the 
sea, rendered incapable o f perform ing the voyage. 
A  ship is not rendered incapable o f perform ing the 
voyage when she is merely damaged to  an extent 
which renders some repairs necessary ; i f  th a t were 
so, the most inconsiderable damage, such as the 
loss o f her rudder, w ithou t which she could not 
proceed, would render her incapable o f fu lfillin g  
the contract contained in  the b ill o f lading. B u t i f  
a ship sustains so much sea damage th a t she cannot 
be repaired so as to  be rendered competent to  
continue the adventure, then the owner is prevented 
by a peril o f the sea from  fu lfillin g  his contract. 
I f  the ship is to ta lly  destroyed or sunk, the perform
ance o f the contract is obviously prevented by a 
peril o f the sea. The courts o f law have also 
engrafted th is  qualification upon the contract—  
tha t, i f  the damage which results from  a peril o f the
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sea is so great th a t i t  cannot be repaired a t all, or 
on ly  a t a cost so ruinously large th a t no prudent 
owner would undertake the repairs, the owner may 
trea t the loss as to ta l, and say th a t he is prevented 
by  a peril o f the sea from  perform ing his contract.”  

Moss v. Smith (ubi sup.) involved an application 
o f these principles to  a claim on a fre ight policy. 
I t  was contended there on behalf o f the shipowner 
th a t there was such commercial prevention as to  
cause a to ta l loss under a fre igh t policy by insured 
perils, i f  the sea damage could not be repaired save 
a t a cost exceeding the value o f the fre ight though 
less than the value o f the ship ; th a t contention 
was rejected, and the same conditions were held to  
be necessary to  ju s tify  a claim on the fre igh t policy 
as to  relieve the shipowner under the charter- 
pa rty . I  need not repeat the passages I  have 
ju s t quoted from  the judgm ent o f Maule, J. and 
Cresswell, J. as adopted by Lo rd  Esher, M .R. and 
Bowen, L .J . The test is the same under the 
fre igh t po licy and under the charter-party, namely, 
whether the shipowner has been prevented, either in 
a physical sense or in a business sense, from  perform 
ing the fre ight contract, so tha t the fre ight is lost.

In  th is way a question has to  be solved analogous 
to  th a t which arises when i t  is claimed on a hu ll 
policy on the ground o f cost o f repairs th a t there 
has been a constructive to ta l loss o f ship. B u t the 
three contracts— the charter-party, the fre ight 
insurance and the hu ll insurance—are completely 
different ; as Lo rd  Chelmsford said in Rankin  v. 
Potter (2 Asp. Mar. Law Cas. a t p. 85 ; 
29 L . T. Rep. 142, a t pp. 161, 162 ; L . Rep. 
6 H . L . 83, a t pp. 154, 155), dealing w ith  the 
policies. “  In  the arguments the counsel fo r the 
appellant complicated the question by introducing 
the consideration o f the conduct o f the p la in tiffs 
w ith  reference to  the po licy on the ship, as bearing 
upon the ir rights under the policy on fre igh t.”  
A nd he adds later, in  view o f the admission, “  th a t 
the amount o f damage was such th a t a prudent, 
uninsured owner would not have incurred the 
expense o f repairing the ship.”  “  No prudent man 
would, in  such a state o f things, incur the expense 
o f repairing the ship ; and the shipowners electing 
no t to  repair were entitled to  consider the charter 
a t an end, and the chartered fre ight as to ta lly  lost 
by a peril o f the sea.”

Porter, J. I  th ink , treats these decisions as 
meaning th a t in  order to  constitute a claim fo r 
to ta l loss on a fre igh t policy the ship must be an 
actual o r constructive to ta l loss w ith in  the only 
proper meaning o f th a t term , th a t is, in  insurance 
law, and under the actual or notional hu ll policy. 
Reliance was placed on what was said by Collins, J. 
in  the Bessie M orris  case (1892, 1 Q. B. 571, at 
p. 580): “ In  other words, where the fre ight is said 
to  be lost through damage to  the ship, i t  m ust be 
shown th a t the ship itse lf to  which the fre ight is an 
accessory was actually or constructively lost.”  
B u t these words are, I  th in k , explained by what 
precedes them. Collins, J. had said (p. 580) : 
“ I t  is clear from  Moss v. Smith  (9 C. B. 94) 
andPhilpot v. Swann (1 Mar. Law Cas. (O.S.) 151 •
5 L . T. Rep. 183; 11 C. B. (N.S.) 270) tha t
unless the ship is either irreparable or
repair practically impossible, the shipowner cannot 
show as against his underw riter th a t he was pre
vented from  earning the fre ight through damage to  
the ship, and the standard o f w hat is practically 
impossible is the same as th a t o f a constructive 
to ta l loss.”  I t  was, i t  seems, w ith  reference to  
these observations th a t in  the Court of 
Appeal in  the same case (7 Asp. Mar. Law 
Cas. 218; 67 L . T. Rep. a t p. 219 ; (1892)
2 Q. B. a t p. 658) Lo rd  Esher said : “ The only

colour fo r i t  ” — (for the argument addressed on 
behalf o f the appellants)— “ is to  be found in  the 
suggestion th a t the case is governed by the rules 
applicable to  w hat is known as 1 constructive loss.’ 
B u t the doctrine o f constructive loss can arise 
on ly between an underw riter and his assured. 
There is no underwriter concerned in  the present 
case, and the doctrine o f constructive loss has no 
application to  i t . ”  I t  is to  be observed th a t iu 
Moss v. Smith (ubi sup.) the term  “  Constructive 
to ta l loss ”  does not appear in the judgments. The 
rule is s im ilarly stated in  De Cuadra v. Swan (16 
C. B. (N.S.) 772) w ithou t these words, “  constructive 
to ta l loss,”  occurring in  the judgments, though 
they do occur in  Philpot v. Swann (1 Mar. 
Law Cas. (O.S.) 5 L . T. Rep. 183, a t p. 184; 
11 C. B. (N.S.), p. 270, a t p. 282) as being 
a paraphrase o f w hat Maule, J. said in  Moss v. 
Smith (ubi sup.), bu t as, I  th in k , merely a con
venient mode (not s tr ic tly  correct) o f describing 
the position as between shipowner and charterer. 
In  many cases i t  would not be necessary to  dis
tinguish between the tw o positions— th a t is, on the 
one hand, the position as between shipowner and 
charterer, upon which depends the claim under the 
fre ight policy, and, on the other hand, the 
position as between the shipowner and the hu ll 
underw riter on the po licy on hu ll. Here i t  is 
im portant, because o f clause 5 o f the institu te  
fre igh t clauses, to  be more precise. Can i t  then be 
t ru ly  said th a t the essential condition fo r recovery 
on the fre ight po licy is the constructive to ta l loss 
o f the ship as th a t term  would be used correctly 
under the h u ll po licy ? I t  is certa in ly not true 
th a t there is a to ta l loss on a fre ight policy by the 
constructive to ta l loss o f the ship. A  ship may be 
a constructive to ta l loss and du ly  abandoned to  the 
hu ll underwriters ; if ,  a fter the property in her has 
passed to  the h u ll underwriters under the abandon
ment, she earns the fre ight, the shipowner has no 
claim fo r loss o f fre igh t (apart from  clause 4 o f the 
Ins titu te  Freight Clauses); the fre ight has not been 
lost a t all, though the shipowner does not get iL  
bu t th a t is on ly because the fre ight belongs to  the 
hu ll underwriters as owners o f the ship when the 
fre ight, which is incident to  the property in  the 
ship, is earned. In  such a case the fre ight assured 
cannot recover from  the goods owners who are 
bound to  pay the hu ll underwriters, nor from  the 
fre ight underwriters, who are entitled to  refuse to  
pay on the ir policy because the fre ight is not lost. 
This was held by the House o f Lords in Scottish 
M arine Insurance Company v. Turner (1 MacQ- 
H . L . 334). Conversely, i f  the ship has been 
actually lost, bu t the cargo she was carrying a t the 
tim e o f the casualty has been recovered by the 
shipowners, there m ay be no loss o f fre ight i f  i t  is 
(fo r instance) a lum p sum fre ight and some o f the 
cargo is delivered in  specie. The same may be 
true in  the case o f a constructive to ta l loss o f ship 
i f  the cargo has been separated from  the ship and 
has remained in  the possession o f the shipowners 
before the date a t which the property passed to  the 
abandonees o f the ship. Again, in  such a case as 
Jackson v. Union M arine Insurance Company 
Lim ited  (2 Asp. Mar. Law Cas. 435 ; 31 L . T. 
Rep. 789 ; L . Rep. 10 C. P. 125), the fre ight 
may be a constructive to ta l loss though 
the damage to  the ship is comparatively s lig h t; f ° r 
example, a broken shaft, provided on ly tha t the 
delay necessary to  effect repairs is such as by frus
tra tion  o f the adventure to  dissolve the freight 
contract and thereby cause a to ta l loss o f freight- 
This would be the case unless the fre ight policy 
contained an express clause such as clause 7 0 
the Ins titu te  Freight Clauses. I t  is not necessary
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to  m u ltip ly  illustrations o f the fact th a t the fre ight 
policy and the hu ll policy are independent contracts 
in  the absence o f a provision in  the fre ight policy 
whereby the form er is governed by the la tte r. 
B u t i t  may be observed again th a t a constructive 
to ta l loss o f ship in a case such as the present is an 
actual to ta l loss o f fre igh t ; there is no spes recuper- 
andi ; the assured is irre trievab ly  deprived of any 
possib ility o f earning the insured fre ight. W hat is 
insured under the fre igh t policy is not a chattel like 
a ship or a cargo ; i t  is, even in  the case o f chartered 
fre igh t, as in  the present ease, which is the most 
definite type o f insurable interest in  fre ight, merely 
a chose in action, a rig h t o f earning fre igh t under 
the charter, a fo rtio r i where there is merely an 
expectancy o f earning fre ight, though enough to  
constitute an insurable interest. Thus, apart from  
express terms in  the fre ight policy, the fre ight under
w rite r has no concern in the hu ll policy ; i t  is a 
separate and independent contract, probably w ith  
different underwriters ; on the fre igh t po licy the 
assured m ay not even be the shipowner. Thus, fo r 
instance, chartered fre ight m ay be insured by a 
charterer by demise ; the chartered owner may have 
no general interest in  the ship, while the shipowner 
in  such a case has no interest in  th a t chartered 
fre ight, though he may have a separate insurable 
interest in the fre ight under the head charter. In  
any case the fre ight underwriter is not interested 
in  the fate o f the ship, except in  so fa r as sea or 
other perils have so affected the ship as to  cause 
a loss o f fre ight. W hether th is  is so in fact is a 
m atter which w ill be exactly the same whether the 
ship is insured or n o t ; the determ ination o f th a t 
question in  an issue as between shipowner and 
charterer w ill settle whether the fre ight contract 
is destroyed by sea or other perils, so th a t the 
fre igh t is lost. As between these parties, 
questions o f insurance are irre levant, as 
Lo rd  Esher, M.R. pointed out in  the Bessie 
M orris  case (7 Asp. Mar. Law  Cas. 218; 67 L . T . Rep. 
a t p. 220 ; (1892) 2 Q. B . a t p. 658) in  the passage 
last quoted above. B u t i t  follows logically th a t 
qua the ship they are, in  the absence o f special 
terms, equally irre levant in  th is  connection between 
the shipowner and the fre igh t underwriter. Further, 
in  the absence o f special terms a different test w ill 
apply in  reference to  the fre igh t contract in order 
to  ascertain i f  the ship is too damaged to  be 
capable o f being repaired by  the shipowner, the 
test which w ill determine whether the ship is a 
constructive to ta l loss under the h u ll policy. I t  
is clear th a t the definition o f a constructive to ta l 
loss o f ship in  sect. 60, sub-sect. (2) (i.), o f the 
Marine Insurance A c t, 1906, is on ly dealing w ith  
the position under the hu ll po licy ; i t  does not 
qua lify  the common law rules according to  which 
i t  is to  be decided i f  the ship is los t  in  a commercial 
sense as between shipowners and charterer as laid 
down in the Bessie M orris  case (ubi sup.). These 
common law rules are not affected by  the Marine 
Insurance A ct, which, by sect. 91, sub-sect. (2), 
says : “ The rules o f the common law, including 
the law merchant, save in  so fa r as they are incon
sistent w ith  the express provisions o f th is Act, shall 
continue to  apply to  contracts o f marine insurance.”  
I t  may, indeed, be th a t the shipowner in  th is  issue 
as between himself and the charterer m ay be 
entitled to  bring in  as pa rt o f the expense o f 
repairing the ship a sum which represents w hat the 
wreck would be w o rth  to  h im  as a wreck i f  he does 
no t repair. This was the common law rule as la id 
down by the House o f Lords in  Macbeth and Co. 
Lim ited  v . M aritim e Insurance Company Lim ited  
(11 Asp. M ar. Law Cas. 52; 98 L . T . Rep. 
594; (1908) A . C. 144), reversing the decision

Vox.. X V III., N.S.

o f the Court o f Appeal in  Angel v .
Merchants' M arine Insurance Company (9 Asp. 
M a r. Law Cas. 406; 88 L . T . Rep. 717 ; 
(1903) 1 K . B . 811). Sect. 60, sub-sect. (2) ( ii.) , 
o f the A c t gave effect to  the more technical 
rules which the Court o f Appeal had approved ; 
and, therefore, superseded (as i t  was held in 
I la l l  v. Hayman (12 Asp. Mar. Law  Cas. 158; 
106 L . T . Rep. 142 ; (1912) 2 K . B. 5) fo r
purposes o f a constructive to ta l loss claim on 
the ship the more elastic rules adopted in  Macbeth's 
case ; but, as the section on ly  applies to  an insurance 
on hu ll, i t  would seem th a t the rules la id  down 
by the House o f Lords in  Macbeth's case would 
s till apply in  a question between shipowner and 
charterer in  which the test is s till w hat course the 
prudent uninsured owner would adopt ; as already 
explained, the question between fre ight under
w rite r and shipowner m ust follow the same lines in 
the absence o f special terms as those between ship
owner and charterer in  the m atter now in  question. 
There is then a fu rthe r objection to  assim ilating 
the claim fo r loss o f fre igh t to  the claim fo r a 
constructive to ta l loss o f hu ll. I t  is well known 
tha t the A c t d id  not deal expressly w ith  the subject 
o f fre ight insurance except in sect. 16, sub-sect. (2), 
where i t  defined the insurable value o f an interest 
in  fre ight as the gross amount o f the fre igh t a t the 
risk o f the assured plus the charges o f insurance, 
and in  sect. 70, where i t  gave the rules fo r adjusting 
a partia l loss on fre ight. I t  may, indeed, be th a t 
pa rt o f the definition o f actual to ta l loss in  sect. 57, 
sub-sect. (1), th a t is, the words “  where the assured 
is irre trievab ly  deprived”  o f the subject-m atter 
insured, m ay apply to  an actual to ta l loss o f fre igh t 
such as the present ; s im ilarly, the relevant words o f  
sect. 60, sub-sect. (1), m ay apply to  a constructive 
to ta l loss o f fre igh t in  a case like  Jackson v. Union  
M arine Insurance Company Lim ited  (ubi sup.), or 
a case where cargo is on board which m ight be 
transhipped. B u t I  do not th in k  th a t section can 
apply to  a case like  the present which, in  m y 
judgm ent, is an actual to ta l loss o f fre ight.

The reasoning by which the learned judge meets 
these contentions is, as I  understand, th a t since 
he holds th a t the assured have to  prove a con
structive to ta l loss o f ship in  order to  recover, 
clause 5 o f the Ins titu te  Freight Clauses is brought 
in to  operation, w ith  the result th a t the repaired 
value is deemed fo r purposes o f the fre igh t policy 
to  be not 13,0001., the actual value, bu t 30,000/., 
the insured value under the hu ll policy. W hether 
th a t is so must depend on whether clause 5 applies. 
In  substance the learned judge treats the fre igh t 
policy as i f  i t  provided expressly or by  im plica tion 
or by intendm ent o f law th a t a to ta l loss o f fre ight 
should on ly be recoverable in  the event o f an actual 
or constructive to ta l loss o f ship under the h u ll 
policies. A n  express clause to  th is  effect is not 
uncommon in  fre igh t policies. A  po licy on the 
chartered fre igh t on the very voyage in  question 
was produced, w ith  the terms : “ To pay on ly in  
the event o f the to ta l and (or) constructive and (or) 
arranged to ta l loss o f steamer.”  I  merely refer to  
th is  as an illus tra tion  o f a common clause. B u t 
there is certa in ly no such clause in  th is  policy. 
For reasons already explained, I  do not th in k  th a t 
apart from  express terms the rig h t to  claim a to ta l 
o r constructive to ta l loss under th is  policy can 
depend upon whether there is a constructive to ta l 
loss under the hu ll policies. Certa in ly clause 5 
contains no such condition. Clause 5 by its  terms 
can on ly apply when i t  is the constructive to ta l 
loss o f the ship th a t is an essential condition o f 
recovery under the fre igh t policy. The firs t pa rt 
o f clause 4 deals w ith  the case referred to  above,
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where the shipowner, bu t fo r the clause, would 
lose his fre igh t on the ground th a t i t  has been 
earned by the ship a fte r i t  had been abandoned to  
underwriters, and the clause in  such an event 
gives an added rig h t o f recovery o f the fu ll 
fre ight. I ts  effect was explained in  th is sense by 
H am ilton , J. in  Coker v. Bolton (12 Asp 
M ar. Law Cas. 231 ; 107 L . T . Rep. 54 ; (1912) 
3 K . B . 315). B u t there is no other condition of 
the fre igh t policy which postulates or refers to 
•constructive to ta l loss o f the ship ; the term  is 
nowhere else than in clauses 4 and 5 used in the 
policy. Clause 5 gives no added rig h t and imposes 
no new condition save when i t  is necessary to  
establish a constructive to ta l loss o f the ship. The 
clause, i f  more correctly expressed, would read : 
“  Whenever i t  is necessary to  prove the to ta l loss, 
actual or constructive, o f the ship,”  &c. B u t th a t 
can on ly apply where the contract o f insurance 
requires the ascertainment o f th a t fact as a con
d ition  o f recovering. Clause 5 does not im port 
any such condition. The answer made by the 
defendants’ counsel to  th a t proposition was th a t 
i f  i t  is decided th a t by the general law an actual 
o r  constructive to ta l loss o f the vessel in  the 
technical insurance sense is not an essential con
d itio n  to  the recovery o f a to ta l loss under the 
fre igh t policy, s t ill in  ord inary commercial parlance 
the state o f irreparab ility  o f the ship which is 
discussed in  the Bessie M orris  case is spoken o f as 
a constructive to ta l loss because i t  is a to ta l loss 
in  a commercial, and not physical, sense. B u t I  
cannot accept th a t view o f the position. I  do not 
know i f  such ideas or language are common among 
business men, bu t in  any case the tw o legal concepts 
appear to  me, fo r reasons already explained, to  be 
essentially different. I  do not, indeed, th in k  th a t 
clause 5 is necessarily lim ited  to  a constructive 
to ta l loss fo r purposes o f clause 4. I  th in k  i t  m ight 
app ly to  any term  in  the po licy which refers, as 
clause 4 does, to  a constructive to ta l loss o f the 
ship under the hu ll policy. Such a po licy must, i f  
the clause is to  apply, contain an insured value. 
The clause is, therefore, inapplicable to  a notional 
constructive to ta l loss o f ship under a notional 
h u ll po licy such as is illustra ted by the 
case o f Roura and Forgas v. Townend (14 Asp. 
M ar. Law Cas. 397; 120 L . T . Rep. 116;
(1919) 1 K . B. 189). As clause 4 can on ly become 
effective i f  applied to  a case o f abandonment of 
the ship to  hu ll underwriters under a hu ll policy 
contain ing the insured value clause, the expression 

constructive to ta l loss ”  must there be used in 
its  technical and correct sense. The defendants 
here seek to  construe the same expression in 
clause 5 as not on ly applicable, as i t  properly is, 
to  such a ease, bu t also as equally applicable to  
what, in  m y opinion, is the entire ly different case, 
which is in question here, where the question is 
p rim a rily  as between the shipowner and the 
charterers, and on ly as a consequential issue 
between the shipowner and fre igh t underwriters. 
B u t I  do not th in k  the same words can properly 
be construed as having so w idely different meanings 
in  the same clause.

In  the result I  do not th in k  th a t clause 5 can be 
applied to  the facts o f th is  case, because I  do not 
th in k  the fre igh t policy required th a t there should 
be a constructive to ta l loss o f the ship w ith in  the 
true  meaning o f th a t phrase in  clause 5 o f the 
fre igh t policy. B u t i t  m ight be a sufficient answer 
to  the defendants’ contention to  say th a t the 
decision o f the learned judge involves a serious 
lim ita tio n  o f the shipowner’s r ig h t under the policy, 
though they lose the benefit o f th e ir fre igh t contract 
via-d-vis the charterers and hence the fre ight,

because the ir ship is so damaged th a t she cannot 
be repaired (as I  assume here to  be the case) except 
a t a cost exceeding her repaired value o f 13,0001., 
and they cannot, according to  the judge’s decision, 
recover on the fre igh t po licy because they cannot 
prove th a t the ship could not be repaired a t a cost 
less than 30,0001. I  th in k  much clearer words are 
necessary to  achieve the consequence th a t the 
assured is to  be so lim ited  in  his rights under the 
policy, and the basis o f his r ig h t to  recover fo r a 
to ta l loss o f fre ight is to  be rad ica lly changed. On 
th a t ground alone I  should, w ith  a ll deference, feel 
bound to  come to  a conclusion different from  tha t 
o f the learned judge.

In  the result I  th in k  the appeal should be allowed, 
the judgm ent o f the court below should be set 
aside, and i t  should be declared th a t the p laintiffs 
are entitled to  succeed in  the claim fo r a to ta l loss 
o f fre igh t on the basis th a t the value o f the ship 
fo r purposes o f comparison w ith  the cost o f repairs 
is the actual value and no more. The judge has 
made no specific finding on th a t issue, bu t the 
facts th a t he has found seem to  leave li t t le  doubt 
th a t the p la in tiffs m ust succeed on th a t basis. I f  
the defendants so desire, the case w ill be rem itted 
to  the judge fo r his finding on th a t basis fo r him 
to  determine the precise amount recoverable. I f  
the defendants do not so desire, judgm ent w ill he 
entered fo r the p la in tiffs  on the claim.

Slesser, L.J.— I  have read the judgm ent o f the 
Master o f the Rolls in th is  case, w ith  which I  agree, 
and I  have li t t le  to  add thereto.

The critica l question which arises in  thiB case 
is whether the value o f the ship should be taken 
to  be 30,000Z. or a fa r less sum, namely, 13,000/-, 
i t  is said. The form er is the value stated to  be 
the insured value in  the po licy on ship, and the 
la tte r to  be the actual value as found by the 
learned judge before the casualty. I f  the insured 
value o f 30,000/. be properly taken, the ship when 
repaired would be w o rth  the sum which i t  ]9 
necessary to  spend on her, and the failure to  repair 
and consequent loss o f fre ight would be practically 
possible, and there would be no ease o f to ta l loss. 
I f ,  on the other hand, the value o f the ship is the 
less sum i t  may be, in  the language o f Maule, J ’ 
in  Moss v. Smith (9 C. B. 94, a t p. 103), tha t 
the ship would have sustained “  Such extensive 
damage th a t i t  would not be reasonably practicable 
to  repair her, seeing th a t the question o f the 
repairs would be such th a t no man o f common 
sense w ill incur the ou tlay,”  and the fre ight would 
be lost by perils o f the sea and so the fre ight 
insurers would be liable.

The ground upon which i t  could be said th a t the 
value o f the ship was 30,000/. can on ly be supported 
by invoking clause 5 o f the fre igh t policy, which 
provides th a t : “ In  ascertaining whether the 
vessel is a constructive to ta l loss the insured value 
in  the policies on ship shall be taken as the repaired 
value, and nothing in  respect o f the damaged or 
break-up value o f the vessel or wreck shall be 
taken in to  account.”

The learned judge has come to  the conclusion 
th a t i t  is necessary fo r the p la in tiffs  in  th is case, 
in  order th a t they m ay recover, to  show th a t the 
ship is a constructive to ta l loss, and he, therefore, 
comes to  the conclusion th a t such a finding being 
necessary, clause 5, which I  have quoted, must 
apply when the test, whether the reparation is or 
is not commercially feasible is considered, and 
30,000/., the insured value in  the po licy on ship, 
be taken as the basis o f th a t inqu iry .

W hile i t  may be true  to  say, subject to  qualific3" 
tions which I  mention hereafter, th a t the test
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in  fact to  be applied in  the ease o f loss o f fre ight 
may be substantia lly the same as th a t to  be applied 
in  ascertaining whether there is a to ta l constructive 
loss o f the ship, namely, th a t la id down in  Moss v. 
Smith (ubi sup.), and now in  sect. 60, sub-sect. (2) 
(ii.), o f the Marine Insurance Act, 1906, to  the 
effect th a t there is “  a constructive to ta l loss in  the 
case o f damage to  a ship where she is so damaged 
by a peril insured against th a t the cost o f repairing 
the damage would exceed the value o f the ship 
when repaired,”  yet i t  is not rig h t to  say, because 
the facts which have to  be considered may be to  
some extent sim ilar, and sim ilar conclusions on 
like facts m ay be arrived at, th a t constructive 
to ta l loss o f the ship, as such, has to  be proved in 
the case o f a claim fo r loss o f fre ight. The words 
“  constructive to ta l loss o f the ship ”  in  clause 5 
o f the fre igh t policy are words o f a rt and cannot 
properly be employed in the case where the question 
fo r determ ination is whether the fre ight has been 
lost by perils o f the sea. I t  is th is assumption 
th a t i t  is necessary actually to  prove constructive 
to ta l loss o f the ship in  order to  recover upon a 
claim fo r loss o f fre ight by perils o f the sea which, 
in  m y  opinion, invalidates the judgm ent against 
which th is  appeal lies : i f  there be wreck value 
to  be taken in to  account i t  is not even accurate 
to  say th a t the same facts w ill support a finding 
o f loss o f fre ight by perils o f the sea and a find ing 
o f constructive to ta l loss o f the vessel by the same 
perils o r th a t the standards are comparable for 
the follow ing reason.

In  Macbeth and Co. Lim ited  v. M aritim e  
Insurance Company Lim ited  (11 Asp. Mar. 
Law  Cas. 52; 98 L . T. Rep. 594 ; (1908)
A. C. 144) i t  was held before the passing o f the 
Marine Insurance A ct, 1906, s. 60, tha t, in  esti
m ating the value o f a ship as w orth  repairing, the 
value o f the damaged ship as a wreck was taken 
in to  account. Now, by th a t section, the value 
o f the wreck cannot any longer be added by 
the assured to  the cost o f repairs (H a ll v. 
Hayman (12 Asp. Mar. Law Cas. 158 ; 106 
L . T . Rep. 142; (1912) 2 K . B. 5), bu t in  so 
fa r as sect. 60 is no t dealing, in  m y view, w ith  
loss o f fre ight in such a case as this, in  considering 
the problem whether loss o f fre ight is due to  
perils o f the sea, the value o f the wreck in  applying 
the test o f whether a prudent insured owner would 
sell the ship where she lies or repair her m ay s till 
be relevant (see sect. 91, sub-sect. (2), o f the A c t 
preserving the common law when not disturbed), 
so th a t the criteria  in  any given case o f disputed 
causation by perils o f the sea in  the case o f con
structive to ta l loss o f ship and loss o f fre igh t may 
in  certain cases differ.

There remains fo r consideration the question for 
what purpose i t  was necessary to  insert a provision 
determ ining the basis o f ascertainment o f con
structive to ta l loss in clause 5 o f the fre ight policy. 
To understand th is i t  is firs t necessary to  quote 
clause 4 o f the same policy, which is to  the effect 
t h a t : “ In  the event o f the to ta l loss, whether 
absolute or constructive, o f the vessel, the amount 
underwritten by th is  policy shall be paid in fu ll, 
whether the vessel be fu lly  or on ly pa rtly  loaded 
or in  ballast, chartered or unchartered.”

In  Coker v. Bolton (12 Asp. M ar. Law Cas. 
231 ; 107 L . T. Rep. 54 ; (1912) 3 K . B.
315) i t  was held th a t what is here th is 
clause 4 prevented the operation o f the ordinary 
rule o f law by which, in the event o f a constructive 
to ta l loss, the rig h t 'to  the fre ight earned subse
quently to  the loss passes to  the underwriters on 
hu ll, and fo r such a purpose i t  m ay have been 
considered necessary to  consider a m atter not

generally m aterial in  the case o f a claim to  loss 
under the fre igh t policy, namely, w hat constitutes 
constructive to ta l loss o f the ship, and the con
trac ting  parties have thought f i t  fo r such a purpose 
to  f ix  as the ship’s value the insured value o f the 
ship in  the hu ll policy. I t  is to  be noted th a t 
such a clause is in  favour o f the assured ; here 
clauses 4 and 5 read together are sought to  be used 
to  his detrim ent.

I  am not prepared to  say th a t the operation o f  
clause 5 is necessarily lim ited  to  cases coming under 
clause 4, and whenever the question whether there 
has been a to ta l constructive loss o f the ship is 
raised on the fre ight policy, clause 5 m ay well 
operate, though I  find  i t  d ifficu lt to  imagine such 
a case under th is contract. B u t, fo r the reasons 
I  have stated, th a t question should not have been 
propounded in  th a t form  in  the present case, and 
there is no reason, therefore, fo r invoking clause 5, 
which produces an a rtific ia l enhancement o f the  
value o f the ship.

I t  is true  th a t in  the books there are certain 
dicta which seem to  support the view o f the learned 
judge in  th is  case, th a t “ there can be no to ta l loss 
o f fre ight unless there be a to ta l or constructive 
to ta l loss o f the ship ”  (Porter, J .’s judgment, 
40 Com Cas. a t p. 293), such as the words o f 
Collins, J. in  the Bessie M orris  case (1892, 1 Q. B. 
a t p. 580) to  the effect th a t : “ When the fre ight 
is said to  be lost through damage to  the ship, i t  
must be shown th a t the ship itse lf to  which the  
fre ight is an accessory was actually or constructively 
lost.”  B u t these and sim ilar statements rea lly  
mean no more than th a t the standard to  be applied 
in the case o f fre igh t is th a t which would be 
appropriate to  the case o f constructive to ta l loss 
i f  the claim were upon a hu ll policy, though, fo r 
reasons which I  have stated, since the passing o f  
the Marine Insurance A c t even th is  m ay not now 
be entire ly accurate. The test whether the expense 
is one which a prudent uninsured owner would incu r 
may, or may not, be precisely the same in  the case 
o f a claim on fre ight or on hu ll policy. B u t to  
say sim pliciter th a t i t  is necessary to  prove on a 
fre ight policy th a t the vessel is a constructive 
to ta l loss is, to  m y m ind, not correct.

As I  have said, on the actual value o f 13,0001., 
there can be no question bu t th a t th is  fre ight was 
lost by perils o f the sea, and I  agree, therefore, 
th a t the assured succeeds, and th is  appeal should 
be allowed, and the case rem itted on the terms 
stated by m y Lord.

Greene, L.J.— I  agree. There are three con
tracts to  be considered in  th is  case, and i t  is im port
ant to  keep them distinct. They are : (1) the 
charter-party, (2) the hu ll policy, (3) the fre ight 
policy.

(1) The charter-party regulates the rights and 
obligations o f the shipowners and the charterers. 
I t  contains the usual exception o f perils o f the sea 
the effect o f which is to  excuse the parties from  
perform ing the contract i f  performance is prevented 
by a peril o f the sea. The rights and obligations 
o f the parties under the charter-party are not 
affected by the existence or the terms o f either the 
hu ll policy or the fre ight policy. In  considering 
those rights and obligations i t  is, in  m y opinion, 
im portant to  avoid the in troduction o f the expression 
“ constructive to ta l loss.”  This is a technical 
expression relating to  the rights and liab ilities 
o f assured and underwriters under marine policies, 
and is not proper to  be employed in  dealing w ith  
the position as between owner and charterer 
under a charter-party. So fa r as regards owner 
and charterer the relevant question in  the present
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case is, w hat is the state o f facts arising from  a 
peril o f the sea which w ill en title  the shipowner 
or the charterer to  trea t the contract as discharged ? 
Where such a state o f facts exists and either pa rty  
properly elects not to  proceed w ith  the contract, 
the contract is discharged and the shipowner loses 
his r ig h t to  receive the unpaid freight.

A  lengthy discussion took place before us as to  
w hat state o f facts arising from  a peril o f the sea 
would ju s tify  a determ ination o f the charter-party. 
I t  was said on behalf of the respondents tha t, 
apart from  actual to ta l loss o f the vessel, there must 
be a constructive to ta l loss o f the vessel. As I  
have already pointed out, constructive to ta l loss 
is a conception w ith  which, as such, the charter- 
pa rty  has nothing to  do. The misleading nature 
o f the proposition appears in  a strik ing  manner 
when the question, w hat is meant by constructive 
to ta l loss as therein used, is investigated. I f  i t  
means constructive to ta l loss in  the sense prescribed 
by sect. 60 o f the Marine Insurance A ct, 1906,- the 
result w ill be th a t the rights and liab ilities o f the 
parties under the charter-party are governed in  
th is  respect by a statute which is concerned only 
w ith  marine insurance ; and i t  would appear to  
follow th a t they would be affected by an amend
ment o f th a t section which altered the s ta tu tory 
definition o f constructive to ta l loss. I t  is to  be 
observed th a t the section itse lf altered the law as 
to  w hat is necessary to  constitute constructive 
to ta l loss as la id  down by the House o f Lords 
in  Macbeth and Co. L im ited  v. M aritim e  
Insurance Company Lim ited  (11 Asp. Mar. 
Law Cas. 52; 98 L . T . Rep. 594 ; (1908)
A. C. 144). I  am unable to  accept the view th a t 
the  facts necessary to  discharge the contract 
contained in  the charter-party can, in  any way, be 
affected by the sta tu to ry  provisions from  tim e to  
tim e  in  force w ith  regard to  constructive to ta l loss.

I f ,  on the other hand, the expression means 
“ constructive to ta l loss”  as i t  was before the 
statute, under the decision in  Macbeth’s case, the 
argument fails to  secure th a t correspondence 
between the position under the charter-party and 
the position under the hu ll po licy which i t  aims 
a t establishing.

In  tru th , as I  have already said, the proposition 
is a misleading one. The question what facts 
w ill constitute constructive to ta l loss under a 
h u ll policy, where the vessel is damaged by a peril 
o f the sea, appears to  me to  be fundam entally 
different from  the question what facts w ill discharge 
the contract contained in  the charter-party when 
the vessel has been damaged by a peril o f the sea. 
In  each case the amount o f expenditure required 
to  repair the vessel ( i f  she is reparable) is a v ita l 
consideration ; and, ignoring fo r the moment the 
com plication introduced by the Marine Insurance 
A c t above referred to , i t  may be th a t no damage 
w ill discharge the contract contained in the charter- 
pa rty , which would not be sufficient to  constitute 
a case o f constructive to ta l loss under an actual 
o r im aginary policy on hu ll ; any conventional 
value agreed upon in  a hu ll policy being fo r this 
purpose o f course ignored. For the purposes o f 
m y judgm ent in  th is  case I  am prepared to  proceed 
upon th is  hypothesis, although i t  must not be 
assumed th a t I  accept i t  as correct or th a t I  accept 
the view th a t the amount o f damage requisite 
to  discharge the contract contained in  the charter- 
p a rty  is in  any way affected by s ta tu to ry  provisions 
fo r the tim e being in  force in  relation to  what 
constitutes constructive to ta l loss fo r the purposes 
o f a po licy on hu ll. I  must also make i t  clear 
th a t the acceptance o f th is  hypothesis is a different 
th ing  to  the acceptance o f the proposition tha t

“ constructive to ta l loss”  is a proper way o f 
describing the state o f the vessel when the question 
is one between owner and charterer or between 
assured and underw riter on fre ight. The im port
ance o f th is d istinction fo r the present case w ill 
appear when I  come to  consider the Ins titu te  
Clauses which are incorporated in the fre igh t policy- 

I t  was said on behalf o f the appellants th a t the 
true test is in  princip le th a t performance o f the 
charter-party is excused i f  the expenditure necessary 
to  make the vessel navigable fo r the voyage in 
question is such th a t i t  Would be unreasonable 
to  require the shipowner to  incur it .  The effect 
o f th is contention, i f  correct, would be to  introduce 
a standard o f damage different from  th a t required 
to  constitute a constructive to ta l loss under a 
policy on hu ll, and accordingly to  make i t  impossible 
to  say th a t clause 5 o f the Ins titu te  Clauses applied- 
For the purposes o f th is judgm ent i t  is unnecessary 
to  consider whether or not th is  contention is correct-

(2) The position o f the parties under the hull 
policy presents no difficulties. I t  on ly comes into 
consideration in th is  case fo r the purpose o f seeing to 
what extent its  existence or its  terms m ay affect 
the m utual rights and liab ilities under the freight 
policy.

(3) B y  the fre igh t policy the shipowner effected 
an insurance o f the fre ight payable under the 
charter-party against the risk o f loss by perils of 
the sea. The subject-m atter o f the insurance is a 
chose in  action, namely, the contractual righ t to 
receive the fre igh t fr im  the charterer under the 
charter-party. I f  th a t r ig h t is lost through a peril 
o f the sea the underwriters are liable as on a to ta l 
loss.

In  considering whether or not there has been 
such a loss o f the rig h t to  receive fre ight through a 
peril o f the sea, i t  is necessary to  determine in  the 
firs t place whether or not as between charterer and 
shipowner the rig h t to  receive the fre ight has been 
lost by peril o f the sea. Upon principle and apart 
from  any special provisions in  a fre ight policy 
(such as, e.g., clause 7 in  the Ins titu te  Clauses), 
th is  would, in  m y opinion, be the relevant question 
to  determine in deciding w hat are the liabilities of 
the fre igh t underwriter, and, in  deciding this 
question, the same principles must apply as between 
assured and underw riter on fre igh t as apply as be
tween owner and charterer.

The question was discussed before us as to  the 
state o f facts necessary to  enable the assured on a 
fre igh t policy, apart from  special provisions, to 
recover where the ship is damaged. This question 
is s im ilar to  th a t discussed in  the case o f charterer 
and owner, and sim ilar contentions were made on 
behalf o f the parties. Here, again, I  do not find 
i t  necessary to  decide whether or not the appellants 
contention is correct, and in  particu lar I  refrain 
from  expressing any opinion as to  the correctness 
or otherwise o f certain observations o f Blackburn, J- 
when advising the House o f Lords in  Rankin  v - 
Potter (2 Asp. M ar. Law Cas. a t p- >
29 L . T. Rep. 142, a t p. 149 ; L . Rep-
H. L . 83, a t p. 117) which were discussed a t length 
before us. I  am content, w ithou t deciding the 
question, fo r the purpose o f this judgment to 
accept in  the case o f the fre ight policy a hypothesis 
corresponding to  th a t which I  have fo r the 'the 
purpose accepted in  the case o f the charter-party- 

A pa rt from  certain special clauses in the freight 
policy, i t  could not have been contended tha t the 
rig h t o f thé assured in the circumstances to  recover 
from  the fre ight underwriters would have been 
affected in any way by the valuation clause in  the 
hu ll policy, the effect of which on the facts o f the 
present case was to  prevent the case being one 0
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constructive to ta l loss as between the owners and 
the hu ll underwriters. A pa rt from  the special 
clauses in  the fre ight policy, the existence and the 
terms o f the h u ll policy appear to  me to  be irre levant 
fo r the purpose o f determining the rights and 
liab ilities o f the parties under the fre ight policy. 
The fact th a t the parties to  the hu ll policy have 
for the purposes o f th a t policy agreed on a conven
tional value fo r the vessel cannot in  the absence 
of special provision to  th a t effect in  the freight 
policy prevent the assured under the fre ight policy 
from  asserting th a t he has lost the rig h t to  receive 
the fre ight from  the charterer by a peril of the sea.

Upon the hypothesis referred to  above the 
decision o f the present ease, in  m y opinion, turns 
entire ly on the true effect o f clauses 4 and 5 o f the 
Ins titu te  Voyage Clauses—Freight which are incor
porated in  the fre ight policy. The terms o f these 
clauses have already been stated, and I  need not 
repeat them. A  ciause sim ilar to  clause 4 has 
already been jud ic ia lly  considered by Lord  Sumner 
(Ham ilton, J., as he then was) in  Coker v. 
Dolton (12 Asp. Mar. Law Cas. 23 (107 L . T. 
Rep. 54 ; (1912) 3 K . B. 315). The form  
o f Ins titu te  Freight Clauses which fe ll for 
consideration in  th a t case did not, as we were 
inform ed by counsel, contain a clause correspond
ing to  what is now clause 5, th a t clause having 
been introduced in to  the form  a t a la ter date. 
Lo rd  Sumner held th a t w hat is now clause 4 was 
introduced to  meet the hardship caused by the 
rule th a t a shipowner who, by giving notice of 
abandonment, has lost his righ t to  any freight 
subsequently-earned is precluded from  suing on 
the policy on freight. I  do not read th is judgment 
as meaning th a t th is  is necessarily the on ly effect 
o f the clause ; indeed, the words ‘ 4 whether the 
vessel be fu lly  or only p a rtly  loaded or in ballast, 
chartered or unchartered,”  seem to  show i t  has a 
w ider operation. The object of the clause, how
ever, was I  th in k  clearly to  confer additional 
rights upon the assured, not to  cut down rights 
which he already enjoyed.

I  tu rn  now to  a consideration o f clause 5. One 
argument advanced on behalf of the respondents 
w ith  regard to  th is clause may be stated as follows : 
In  order to  entitle  the assured to  recover on the 
fre ight policv there must be a constructive to ta l 
loss o f the vessel; apart from  clause 5 i t  m ight be 
doubtfu l whether the real value o f the vessel or 
its  conventional value as stated in  the hu ll policy 
should be taken fo r this purpose ; clause 5 removes 
th is doubt by provid ing th a t the conventional 
value is to  be taken, and, as on the basis o f th a t 
value, there was no constructive to ta l loss ot the 
vessel, the assured is not entitled to  recover.

On the other hand, i t  is said on behalf o f the 
appellants th a t clause 5 is merely a definition of 
the expression constructive to ta l loss in  clause 4, 
an expression which does not appear elsewhere in
the fre ight policy. , . . -

I t  is r ig h t to  observe th a t i f  the sole object o f 
clause 4 was to  afford a remedy fo r the injustice 
referred to  by Lo rd  Sumner, clause 5 would appear 
to  be in  part, a t any rate, otiose, since th a t injustice 
could not arise unless there had in  fact been 
abandonment of the vessel to  the underwriters and 
abandonment as on a constructive to ta l loss could 
on ly take place in  accordance w ith  the terms ot the 
hu ll policy and on the basis o f the conventional
value appearing therein.

B u t th is does not dispose o f the m atter. Ih e  
argument is necessarily based upon the assumption 
th a t constructive to ta l loss of the vessel is as such 
essential to  the rig h t of the assured to  recover under 
the fre ight policy, since i t  is on ly upon th is assump

tio n  th a t the form ula la id  down in  clause 5 fo r 
ascertaining when a constructive to ta l loss has taken 
place is relevant. I f  I  am rig h t in  m y view th a t 
th is assumption is incorrect, the whole argument 
appears to  me to  fa ll to  the ground. The formula 
can, in  m y opinion, on ly be applied where con
structive to ta l loss as such is relevant fo r the 
purposes o f the fre ight policy, and i t  can only 
become relevant i f  the parties have so agreed. The 
only m atter in respect o f which the parties have 
expressly so agreed are the matters dealt w ith  in 
clause 4, and I  th in k  th a t the operation o f clause 5 
must in  th is policy be confined to  those matters, 
although a sim ilar clause in a different policy m ight 
have a w ider effect, e.g., i f  the policy itse lf con
tained other references to  constructive to ta l loss o f 
the vessel. The other argument as to  the operation 
o f clause 5 was as follows :

I t  was said tha t, even i f  the phrase “  constructive 
to ta l loss ”  o f the vessel is not in  itse lf apt to  be 
used in  reference to  the question between assured 
and underwriter on fre ight, ye t the parties must be 
taken so to  have used i t  in  the present case ; and 
in  support o f th is argument i t  was said th a t what 
would be in strictness a misuse o f a technical 
expression is in te llig ib le i f  the relevant state of 
facts w ith  regard to  the condition of the vessel is 
the same both fo r the purpose o f constituting a 
constructive to ta l loss under a hu ll policy and for 
th a t o f constituting a loss o f fre ight by a peril of 
the sea under the fre ight policy. B u t I  do not 
th in k  th a t th is  argument should be accepted. The 
effect o f accepting i t  would be to  cut down the 
rights o f the assured under the fre ight policy to  a 
serious extent. I f  the parties had this object in 
m ind i t  would have been natural to  use clear 
language, and, in  m y opinion, the language of 
clause 5 has no such clear meaning. I f  the argument 
were accepted i t  would mean th a t the parties had 
in  the firs t place ta c it ly  assumed th a t the requisite 
state o f facts w ith  regard to  the condition of the 
vessel was the same under the fre ight policy as 
under the hu ll policy— an assumption which leaves 
a t large the question whether constructive to ta l 
loss a t common law or under the Marine Insurance 
A c t is meant— and had then inaccurately used in  
clause 5 the expression “ constructive to ta l loss”  
to  describe th a t state o f facts.

I f  i t  had not been fo r the fact th a t we are differing 
from  Porter, J., I  should have been content to 
express m y agreement w ith  the judgments already 
delivered, bu t out o f respect fo r the learned judge, 
I  have thought i t  r ig h t to  state m y reasons, which I  
do w ith  a ll deference.

Lord Wright, M.R.— Then the order w ill be tha t 
the judgm ent o f the court below be set aside, and 
i t  is declared th a t the p la in tiffs are entitled to  
succeed on the claim fo r to ta l loss o f fre ight on the 
basis tha t the value o f the ship fo r the purposes of 
comparison w ith  the cost o f repairs is the actual 
value and no more. The result w ill be tha t the 
appeal w ill be allowed, w ith  costs, the case w ill be 
rem itted to  the learned judge, who w ill deal w ith  
the general costs o f the action, o f the hearing before 
him , and o f the fu rthe r hearing.

David Davies.— I  subm it the costs o f th is appeal 
should be reserved u n til i t  is seen upon the hew 
basis-------

Lord Wright, M i l — No, M r. Davies.
W illin k .— There is one small po in t I  want to 

mention, m y Lord. I f  m y friend does agree, 
w ithou t going back to  the learned judge, on 
considering the figures, th a t we are entitled to
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payment on the basis o f to ta l loss— th a t is 40001.—  
I  do not know whether your Lordship-------

Lord Wright, M Jl .— I f  the parties agree the 
m atter can be mentioned again here, and then th is 
court w ill make a final order.

W illin k .— I f  your Lordship pleases. I  was only 
going to  ask about the question o f interest.

Lord Wright, M Jl .— I f  the parties agree and 
do not go before the learned judge, the m atter can 
be mentioned again here.

W illin k .— I f  your Lordship pleases.
David Davies.— I  take it ,  m y  Lord, th a t any 

question o f leave to  appeal to  the House o f Lords 
w ill stand over.

Lord Wright, M Jl .— You can ask fo r leave to  
appeal now, i f  you w ant to. The question o f an 
appeal is a m atte r standing by itself.

David Davies.— I f  your Lordship pleases. Then 
I  do ask fo r leave to  appeal.

Lord Wright, M Jl .— You m ay have leave to  
appeal.

Appeal allowed.
Solicitors fo r the appellants, Holman, Fenwick 

and W illan.
Solicitors fo r the respondents, W illiam  A. Crump 

and Son.

H I G H  C O U R T  O F  J U S T I C E .

K IN G ’S B E N C H  D IV IS IO N .

November 18 and 14, 1935.

(Before B ranson, J .)

Marcclino Gonzalez y Compania v. Nourse 
(James) Limited, (a)

Bill of Lading— Undertaking to deliver cargo 
at wharf—Liberty to tranship — Discharge 
into lighters — Cargo lost through sinking 
of lighters.

A bill of lading, which provided for the discharge 
of cargo at a wharf, contained a provision as 
follows : “ With liberty to tranship or land and 
re-ship on board the same or any other vessel or 
vessels,” and an undertaking to deliver the 
goods from the ship's tackles. I t  also contained 
an exception for dangers and accidents of the 
seas and of navigation.

The goods •were not discharged at a wharf, but into 
lighters. A hurricane arose, and the lighters 
were sunk and the goods lost.

Held, that by reason of the liberty to tranship, the 
ship was entitled to tranship into lighters, and 
that the goods were lost through an accident of 
the seas, and therefore that the ship was not 
responsible.

A c t io n  tr ie d  in  the Commercial Court. The 
pla in tiffs were the consignees o f a shipment o f 500 
bags o f Burm a rice shipped a t Rangoon fo r delivery 
a t Havana in  the defendants’ ship Tapti, and were 
holders o f a b ill o f lading, dated the 4th June,

(a) Reported by V. R. Akonson, Esq., Barrister-at-law.

1933, signed b y  the defendants in  respect thereof- 
The b ill o f lad ing contained a provision as follows : 
“  W ith  lib e rty  t o  tranship o r land and re-ship on 
board the same or any other vessel or vessels,”  
and also contained an undertaking by the defendants 
to  deliver the goods “  in  like good order and condi
tio n  from  the  ship’s tackles (where the ship’s 
responsibility shall cease),”  subject (inter a lia ) 
to  the follow ing exception, “  The act o f God . • • 
and a ll and every other dangers and accidents of 
the seas . . . and o f navigation o f whatever nature 
or k ind .”  The b ill o f lading contained a further 
clause provid ing th a t the cargo was to  be dis
charged a t a w harf to  be designated by the ship’s 
agent, and incorporating the terms o f the Indian 
Carriage o f Goods by Sea A ct, 1925. One o f those 
terms is th a t the carrier shall be bound to  exercise 
due diligence in  the performance o f his duties.

During the voyage the ship struck a submerged 
object and was damaged. On a rriva l a t Havana 
i t  was found necessary to  pu t her in  d ry  dock to 
effect repairs, and there was no such accommodation 
available a t th a t port. She proceeded to  a wharf 
and began to  discharge, bu t before the p la in tiffs ’ 
goods were discharged, she was obliged to  stand 
off again in  order to  make room fo r a vessel belong
ing to  the wharfowners. That was in  accordance 
w ith  a recognised practice o f the port, g iv ing pre
cedence to  the wharfowner’s vessels over others. 
The p la in tiffs ’ goods were then discharged in to 
lighters fo r conveyance to  the wharf. On the 
next day the lighters were sunk in a hurricane, 
and the p la in tiffs ’ goods were to ta lly  lost.

The p la in tiffs thereupon brought th is  action 
claim ing damages fo r breach o f the undertaking to 
deliver the goods contained in  the b ill o f lading- 
They contended th a t the defendants had failed to 
deliver the goods a t the w harf designated by  the 
ship’s agen t; th a t, in  discharging in to  lighters, 
they had com m itted a breach o f contract ; and tha t 
they had failed to  deliver the goods from  the 
ship’s tackles.

The defendants contended th a t the loss was due 
to  an excepted peril o f the sea, and th a t they were 
entitled to  discharge in to  lighters by reason o f the 
proviso g iv ing lib e rty  to  tranship.

David Davies, K.C. and Stevenson fo r the 
p la in tiffs.

W illink , K.C. and Holman fo r the defendants.

Branson, J.—  The p la in tiffs  allege th a t the 
contract contained in the b ill o f lading involves 
th a t the goods should be taken alongside the 
w harf and delivered from  the ship’s tackles, and 
th a t the placing o f the goods on lighters was a 
breach o f the contract. The defendants allege tha t 
the contract provided th a t they should take the 
goods to  the port o f Havana and discharge them 
there in  any usual way, and th a t the practice there 
o f discharging them  in to  lighters was, in those 
circumstances, a usual way o f discharge. I t  has 
been repeatedly held th a t where there is a custom 
o f the po rt in  regard to  the discharge o f the cargo, 
unless th a t custom is excluded by the contract, 
delivery in  accordance w ith  th a t custom is proper- 
S im ilarly, where, as in  the present case, a well- 
known practice as to  discharge o f cargo has been 
followed by a line o f steamers a t a particu lar port 
to  the knowledge o f the receiver o f the goods, 
then, unless there is something in  the contract or 
elsewhere which excludes th a t practice, i t  is not 
open to  the receiver to  object to  it .

I t  was said on behalf o f the p la in tiffs th a t there 
were matters here which did  exclude the practice-
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In  the  firs t place i t  was said th a t the provision in  
the  b ill o f lading th a t the defendants should have 
“  lib e rty  to  tranship ”  applied on ly to  transhipment 
to  a steamer alongside, and not in to  lighters. 
There is nothing in  the b ill o f lading which so 
restricts the meaning o f the words, and i t  is not 
possible so to  restric t it .  E ithe r practice is a 
usual performance o f the contract. The expression 
“ lib e rty  to  tra n sh ip ”  covers the pu tting  o f the 
goods in to  lighters in  order to  complete the voyage.

I t  is also said th a t the whole o f the clause giving 
lib e rty  to  tranship is rendered nu ll and void by 
a rt. I I I . ,  r. 8, o f the rules appended to  the Ind ian 
Carriage o f Goods by Sea A ct, 1925. T ha t is an 
article which provides th a t the carrier shall be 
bound to  exercise due diligence in  the performance 
o f his duties, and 1 do not see how a clause giving 
lib e rty  to  tranship can come w ith in  th a t rule. I t  
is fu rthe r said th a t the expression in  the b ill o f 
lading th a t the goods shall be delivered from  the 
ship’s tackles excludes delivery o f the goods in to  
lighters. The answer to  th a t contention is to  be 
found in  the case o f Marzetti v. Smith and Son 
(5 Asp. Mar. Law Cas. p. 166; 49 L . T.
Rep. 580), where i t  was held th a t a custom of 
the po rt o f London fo r ships to  discharge goods 
on to  the quay and thence in to  lighters was not 
inconsistent w ith  an exactly s im ilar provision in 
the b ill o f lading there in  question. In  the 
present case the contract, when fa ir ly  read in  the 
lig h t o f the surrounding circumstances, was not 
broken by placing the goods in  lighters as a step 
in  the de livery o f them, and the defendants are 
protected from  lia b ility  fo r the loss o f the goods by 
the exceptions in  the b ill o f lading.

Judgment fo r the defendants.

Solicitors : fo r the p la in tiffs, Parker, Garrett, and 
C o.; fo r the defendants, Holman, Fenwick, and 
W illan.

P R O B A T E , D IV O R C E  A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

F rid a y , November 15, 1935.

(Before S ir B o y d  M e r r i m a n , P.)

The Uranienborg. (a)

C o llis ion— Towage contract— U nited K ingdom  
Standard Towage Conditions, clauses 1 and  
3— “  W hils t tow ing  ” — M ean ing  o f “  tug 
is  in  a pos ition  to receive orders direct 
fro m  the h ire r's  vessel to p ic k  up  ropes or lines ."

The defendants, owners o f the D an ish  steamer U. 
had, through the ir London agents, entered in to  
a contract w ith  the p la in t if fs ,  on Saturday, 
the 2nd M arch , 1935, whereby i t  was agreed 
that the p la in t if fs  should supp ly  two tugs to 
tow the U ., which was discharging at B e llam y's  
W harf, R iver Thames, down-river to Swans- 
combe Buoys. N o  exact tim e had been 
stipu la ted fo r  the commencement o f the towage, 
but i t  had been in tim ated  to the p la in t if fs  that the 
towage would commence on the afternoon tide 
o f M onday, the 4th M arch , after the U . had

(a) Reported by 1. A. Petrie, Esq., Bamster-at-Law

discharged, and that the tugs had better be in  
attendance at about 11 a.m. on that day. 
On the M onday, the p la in t if fs ' tug  K . ,  accord
in g ly  went to B e llam y's W ha rf, but she 
approached the U. at such high speed that 
before she could take her way o ff she collided 
w ith  the U., doing her considerable damage. 
I n  an action brought by the owners o f the U. 
against the tug-owners to recover the amount 
o f that damage, the present p la in t if fs  admitted 
lia b ility ,  and that adm ission was du ly  filed , 
and, therefore, had the effect o f a judgm ent 
against the owners o f the K .  The present 
action was subsequently brought by the p la in 
t iffs  fo r  an order to set aside the adm ission o f l ia 
b i lity  on the ground that i t  had been made on the 
instructions o f the p la in t if fs ' m anaging director, 
who was then out o f London, and was not aware 
that a contract o f towage had been entered in to , 
having merely been in fo rm ed by telephone 
that the K .  had been in  co llis ion w ith  the U . 
The p la in t if fs  now alleged that the tugs had 
been engaged on the terms o f the U n ited  
K ingdom  Standard Towage Conditions, and  
that those conditions afforded them a complete 
defence to the action brought against them by 
the U. in  respect o f the co llis ion damage. 
Clause 1 o f the said conditions was as fo llow s : 
“  F o r the purpose o f these conditions, the 
phrase ‘ w h ils t to w in g ' sha ll be deemed to 
cover the pe riod  commencing when the tug is  
in  a po s ition  to receive orders direct fro m  the 
h ire r's  vessel to p ic k  up  ropes or lines or when 
the tow rope has been passed to or by the tug, 
whichever is  the sooner. . . .”  A n d  by 
clause 3 i t  was provided that the tug-owner 
should not, “  w h ils t tow ing, bear or be liable  
fo r  damage done by . . . the tug o r done . . . 
to the h ire r's  vessel a ris ing  fro m  any cause 
in c lud in g  negligence at any tim e o f the tug- 
owners' servants or agents.”  The p la in t if fs  
contended that the co llis ion happened “  w h ils t 
tow ing .”  The defendants denied that they 
had engaged the tugs p r io r  to the co llis ion , 
and contended that in  any event the terms o f the 
towage conditions were irre levant, and that 
the p la in t if fs  were not entitled to any re lie f 
because at the tim e o f the co llis ion the towage 
conditions had not begun to ap p ly  since the U . 
had not fin ished  discharging, her p ilo t  had 
not yet come on board, her boatmen were not 
in  attendance, and the U. was consequently 
not in  a pos ition  to give orders to the tug.

H e ld , (1) that the word  “  pos ition  ”  in  clause 1 
involves not on ly  the physica l s itua tion  o f the 
tug, but the conception o f the tug being in  a 
condition to receive and act upon orders fro m  
the sh ip  to p ic k  up  ropes or lines, and that that 
must have some reference not on ly  to the readi
ness o f those on board the tug to receive those 
orders, but to the in ten tion  o f those on board 
the sh ip  to give them ; (2) that, although at 
the tim e o f the co llis ion  the K. was w ith in  
h a ilin g  distance o f the U., as the evidence 
showed that nobody on board the U. was p re
p a rin g  to give orders w ith  regard to ropes and 
lines and that the K., when she arrived,
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was m a in ly  engaged in  try in g  to avo id the 
collis ion , the tug was not at the c r it ic a l moment 
in  a pos ition  to receive such orders, and that 
accordingly the pe riod  covered by the words 
“  w h ils t tow ing ,”  as defined by clause 1, had 
not commenced to ru n , and the p la in t if fs  were 
not protected.

C la im  dismissed w ith  costs, w ith  the resu lt that 
the o r ig in a l adm ission, having the effect o f a 
judgm ent o f the court, was le ft where i t  was.

Towage.
In  th is  action, the p la in tiffs, W illiam  W atkins 

L im ited , o f London, owners o f the steam tug 
Kema claimed as against the defendants, A/S 
D/S Danebrog, o f Copenhagen, owners o f the 
steamship Uranienborg, (a) a declaration th a t 
they were not liable to  the defendants for damage 
resulting from  a collision between the two vessels 
m i the 4 th  March, 1936, because the U n ited 
K ingdom  Standard Towage Conditions upon the 
terms o f which the tug was engaged afforded a 
complete defence to  the p la in tiffs  in  another 
action brought against them  by the defendants ; 
and (6) an order setting aside an admission o f 
lia b ility  which the p la in tiffs  had filed in  th a t 
other action under a mistake o f fact.

The facts and contentions o f counsel fu lly  
appear from  the judgment.

Owen L . Bateson fo r the p la in tiffs.
C yril M ille r  fo r the defendants.

Sir Boyd Merriman, P.— This is an action by the 
owners o f the steam tug  Kenia, the substance of 
which, w ithou t setting out a ll the heads o f claim, 
is a cla im  to  be allowed to  recall an admission 
o f lia b ility , and the consequent judgm ent there
under th a t is not pu tting  i t  quite accurately 
because the filing  o f the admission o f lia b ility  
itse lf has the effect o f a judgm ent— on the ground 
th a t the admission was made by m utual mistake 
o f fact and th a t there is, once th a t m utual mistake 
is cleared away, a defence to  the action.

Now, w ith  the customary commonsense and 
candour w ith  which these proceedings have been 
conducted, a ll the irre levant points have been 
got ou t o f the way, and i t  is conceded th a t there 
was a m utual m istake o f fact, the m utual mistake 
being th is, th a t both parties a t the tim e when the 
admission o f lia b ility  was called fo r and given 
were under the misapprehension th a t there had 
no t been in  fact a contract o f towage.

The claim  was a claim fo r damage by collision 
to  a ship, the Uranienborg, ly ing  alongside a w harf 
by a tug, the Kenia, which was going in  the ordinary 
course o f events to  assist her, w ith  another tug, 
in  going down river. O f course, i f  there had been 
no contract o f towage a t the moment o f collision 
no sort o f exemption would apply, and i t  was under 
th a t misapprehension th a t the original admission 
was made. That is conceded, and I  have allowed 
the pleadings to  be amended so as to  give fu ll 
effect to  th a t allegation and to  the admission. 
On the assumption th a t the amendment has been 
made— because the pleadings in  fac t on ly show a 
unilateral mistake o f fact— on the assumption th a t 
the amendment has been made ( i t  m ust be pu t 
in  in  case the case goes farther), the po in t of 
substance then emerges. I f  there was a contract 
o f towage, then i t  is conceded th a t the conditions 
which are known as the U n ited K ingdom  Standard 
Towage Conditions, apply, and the question then

is whether th is  collision occurred in  circumstances 
which were covered by those conditions. I f  so, 
I  do not th in k  i t  is disputed th a t the Kenia  would 
be exempt from  lia b ility . I f ,  on the other hand, 
the towage conditions do not apply, I  do no t know 
whether I  am expected to  decide the question of 
lia b ility  o r not, bu t a t any rate I  have no t heard 
any argument to  the effect th a t lia b ility  would 
not attach to  the Kenia.

The circumstances are these. The steamship 
Uranienborg was ly ing  alongside Bellam y’s W harf, 
starboard side to  the wharf, and was discharging. 
She was expected not to  p u t to  sea bu t to  leave 
the w harf and proceed to  enter th a t pa rt o f the 
rive r which is a t Swanscombe Buoys on Monday, 
March 4. On the Saturday, negotiations were 
entered in to  by telephone between the owners of 
the tug  Kenia  and another tug, and the agents 
o f the ship, fo r the tow ing arrangements, and 
the m atter was le ft in  th is  way, th a t they were 
to  provide two tugs and th a t the tim e  would 
probably be 11 o’clock ; th a t the tim e should be 
verified on Monday morning by a telephone 
conversation d irect from  the C ity  office o f the 
tugowners to  Bellam y’s W harf, so th a t the tugs 
should have tim e to  get to  the ship in  ample tim e 
to  perform a towage operation when required.

I t  is not now disputed th a t there was a com
pleted contract. I  do not th in k  th a t i t  is necessary 
to  follow out a ll the details, bu t I  do not th in k  in 
fact th a t there rea lly ever was an actually defined 
tim e a t which the towage was to  begin ; bu t, on 
the other hand, I  th in k  i t  was made qu ite clear 
th a t the towage would start some tim e a fte r the 
ship had finished discharging and on the afternoon 
tide  o f March 4, w ith , no doubt, an in tim ation  
th a t the tugs had better be in  attendance at 
about 11 a.m. I  th in k  th a t is fa ir ly  w hat i t  
comes to, bu t no po in t is made upon tha t, th a t i t  
was not a completed co n tra c t; a ll th a t is said is 
th a t there was no exact tim e, and I  th in k  th a t is 
righ t. In  fact, the ship d id  not finish discharging 
u n til about 11.30, and a t the m aterial tim e—  
th a t is the tim e when the collision occurred, which 
was tw o minutes, probably about five minutes, 
before 11 o r thereabouts— the p ilo t had not come 
on board.

Now, I  find the follow ing facts. I  find  th a t the 
companion tug, whose name was the Tanga, 
arrived earlier a t Bellam y’s W harf than the Kenia. 
The Tanga arrived there a t about 10.30 a.m. and. 
she came up to  the ship, asked fo r orders, was to ld  
th a t they were w a iting  fo r the p ilo t and boatmen, 
and although I  have not had any direct evidence 
about th is— perhaps I  ought to  have asked the 
question, bu t I  hope I  shall be corrected i f  I  am 
wrong in  assuming th a t the boatmen would be 
men who would be connected w ith  the getting o f 
the ropes out to  the tug-------

M r. M ille r.— M y learned friend th inks th a t the 
boatmen were probably there to  cast o ff the ship’s 
shore moorings and get the ship away and no t to  
take the ropes out to  the tug.

The President.— Be i t  so ; for m y p a rt i t  is 
im m ateria l which o f the two i t  is. A ll I  was 
th in k in g  was th a t they were boatmen connected 
w ith  the unmooring o f the ship.

M r. M ille r.— That they certa in ly  were.

The President.— Connected w ith  the unmooring 
and getting her away— I  assumed th a t th a t was 
obvious and, perhaps, I  ought to  have asked the 
question when somebody was in  the box. They 
were w a iting  fo r the p ilo t whose presence was
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necessary before they could have moved a t all, 
and fo r the boatmen who were concerned w ith  the 
ropes. The master o f the Tanga hung on to  one 
o f the buoys ju s t over by the wharf, and he 
was already hanging on to  th a t buoy when he 
saw the Kenia  come up about a quarter o f a 
m ile off.

The Kenia  came up in  accordance w ith  orders 
given by  his owners as the result o f a telephone 
conversation which was in itia te d  a t about 10.5 
a.m., and as the result o f his asking fo r orders, bu t 
s tr ic t ly  in  accordance w ith  the arrangement which 
had been made on the Saturday on the telephone 
A fte r he had telephoned about his orders, the mari 
m the office telephoned to  Bellam y’s W ha rf to 
find out whether the Uranienborg was sh ifting  on 
Monday afternoon’s tide , and her agents said she 
was sh ifting  a t 11 o’clock and th a t they had better 
hu rry  as there was not much tim e. T ha t is what 
is said to  have been said over the telephone. I  
have not had evidence about the other end o f the 
conversation and I  do not th in k  rea lly th a t the 
exact wording matters much. A t  any rate, the 
Kenia  was going up undoubtedly as one o f the 
two tugs which were going to  perform  th is 
service.

She came up a t what is adm itted to  be about 
six knots, or something between seven and eight 
knots over the ground, the tide  being flood. There
was outside the Uranienborg a line o f buoys__a
barge t ie r  and the Kenia  had to  make her way 
through those. I  am quite satisfied— I  am not 
going in to  the detail o f th is— th a t she came through 
much too fast, and as the result o f her excessive 
speed, combined w ith  the fa ilure to  give orders 
to  reverse her engines in tim e (a failure which 
the master himself admits), she ran in to  the 
Uranienborg a t approxim ately a four-point angle 
and did  very severe damage. She broke her own 
anchor, knocked her own hawsepipe so severely 
th a t i t  was cracked a ll round and had to  be taken 
ou t and replaced; she set in  the side o f the 
Uranienborg a t a po in t over one o f the most 
substantial frames no less than 1 ) in . and, w ithou t 
going in to  detail, d id  damage which showed tha t 
the blow was a very severe blow. I  am quite 
satisfied th a t th is  was the d irect result, w ithou t 
any in te rrup tion  o f any sort, o f her tu rn ing  out 
o f the rive r through the barge tiers, as I  say, a t an 
en tire ly  excessive speed and out o f proper control. 
I t  is said tha t, in  these circumstances, she is 
entire ly exempt from  a ll lia b ility  because she is 
covered by the towage conditions.

Perhaps jus t before I  leave th a t question o f her 
speed, I  should like to  say tha t, among the other 
reasons fo r believing th a t she was going much top 
fast, is her own master’s report w ritten  on thé 
very day, in  which he says th a t he could not 
understand w hy he d id  no t stop his way. He 
says in the box now th a t he was practica lly  stopped, 
bu t in  his report he said : “  I f  I  had been doubtfu l 
I  would have rung m y engines the second tim e 
astern, bu t I  had no cause to , I  thought, because 
every other tim e  she has always done i t  bu t th is 
tim e she did not.”  I t  is quite un im portant what 
was the particu lar fau lt or negligence or breakdown 
in the machinery, or whatever i t  may have been 
which caused her to  fa il to  p u ll up and to  be out 
o f control. I  am quite satisfied th a t she was going 
too fast and th a t i t  was her speed which caused the 
severity o f the damage.

Now, i t  is said she is covered by these conditions, 
and the whole po in t is (and both sides agree) 
whether w ith in  the meaning o f the phrasing o f 
Clause 1 she was in  collision “  wh ilst tow ing ”  

V o l . X V I I I .  N .S.

■UKNBORG. ____________________ [A dm .

The meaning o f the phrase “  w h ils t tow ing ”  is 
given in  Clause 1 in the fo llow ing words :

For the purpose o f these conditions the 
phrase w h ils t tow ing ’ shall be deemed to  
cover the period commencing when the tug  is 
in a position to  receive orders d irect from  the 
hirer s vessel to  p ick up ropes or lines or when 
the tow  rope has been passed to  or by  the tug, 
whichever is the sooner, and ending when the 
final orders from  the h ire r’s vessel to  cast off 
ropes or lines have been carried out, or the 
tow  rope has been fina lly  slipped and the tug 
is safely clear o f the vessel, whichever is 
the later. Towing is any operation in  con
nection w ith  holding, pushing, pu lling, or moving 
o f the ship.”
I  need not pay any a tten tion to  th a t last sentence 

for the purpose o f the present case, because nobody 
disputes th a t the operation i f  i t  had begun was one 
connected w ith  the m oving o f the ship a t any rate. 
The po in t is v hether th is  period had commenced.

I t  is adm itted ( I  do no t w ant to  p u t i t  on any 
admission, bu t I  am clearly o f opinion) th a t “  the 
tug  ”  means a tug  under contract. I t  m ay be 
o f course th a t the contract on ly  begins by  the 
acceptance o f the offer o f one among m any tugs 
which are hovering round a ship, bu t the tug  is 
assumed to  be, I  th in k , a tug  which is there in  
pursuance o f a contract o f towage. The contract 
may, o f course, be made a t the moment when the 
towage is about to  start, or i t  may be made days 
or weeks beforehand. The crucial words are “ is 
m a^ position to  receive orders d irect from  the 
h ire r’s vessel to  p ick up ropes or lines or when the 
tow  rope has been passed to  or by the tug, which
ever is the sooner.”  Take the last words firs t 
and there ought to  be no d ifficu lty  in  ascertaining 
when th a t moment occurred. The rope either 
has or has not been passed to  or by  the tug. Once 
the rope has been passed there is to  be no fu rthe r 
room for argument as to  whether the rope is tau t 
so th a t the actual process o f moving the ship has 
begun and the tow ing has begun.

I  th in k  those words which are the alternative 
to  the crucial words are im portan t in  construing 
the crucial words, because in effect w hat M r 
Bateson is arguing is th is  : “  Show th a t the tug 
was there because o f a contract o f towage ; show 
th a t she is w ith in  reasonable ha iling distance o f 
the ship a t a reasonable tim e  in  reference to  the 
contract o f towage, and the words are satisfied. 
Her physical position is w ith in  hail, and th a t is 
enough She is there wa iting the moment when 
somebody gives her the orders which she is prepared 
to  receive. She w ill receive them direct because 
s e is w ith in  ha iling distance and there is no more 
to  be said about i t . ”

Now, I  do not th in k  th a t th a t is a reasonable 
in terpre ta tion . I  do not th in k  th a t is w hat the 
words mean. O f course, i f  th a t is the on ly possible 
meaning o f the words, then even i f  they may 
appear to  lead to  an absurd conclusion th a t cannot 
be helped ; one has to  give effect to  them. B u t 
riri.0 n0^ th in k  th a t th a t is w hat is meant here. 
W hether you look a t the a lternative which I  have 
ju s t referred to , or whether you look a t the corres
ponding po in t o f tim e a t which the towage ends,
I  th in k  one is driven to  the conclusion th a t some
th ing  narrower than th a t is meant. I  doubt m yself 
whether the word “  position ”  is on ly used in the 
sense o f local situation. I  th in k  i t  "involves also 
the conception o f the tug being herself in  a condition 
to  receive and act upon the orders. B u t, however 
tha t m ay be, the orders which she is to  be in  a 
position to  receive are orders to  p ick  up ropes or

G G G G
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iines— not orders generally, bu t those specific 
orders— and X th in k  th a t th a t must have some 
reference to  the in tention o f those on board the 
ship to  give those orders, and to  the readiness o f 
those on board the tug  to  receive such orders.

On the facts o f th is  case I  should be prepared to  
hold th a t, even i f  one were bound to  hold th a t all 
th a t m atters is the physical position o f the tug, 
I  do no t th in k  th a t the moment had arrived. I  
have already said th a t there was nobody on board 
the Uranienborg who, a t the moment o f the Kenia's 
a rriva l, was even th in k in g  or preparing to  give 
orders to  take or receive, as between the ship and 
the tug, the ropes or lines. They had not got to  
th a t stage, they were not th in k in g  o f it .  X have 
seen the officer whose d u ty  i t  would be to  superin
tend those operations. He had not got anybody 
standing by ; they had not finished discharging ; 
he had already to ld  the other tug  th a t neither 
the p ilo t nor the boatmen had come ; and the 
other tug , as I  have already said, was ly ing  off 
some 300ft. away, a t a buoy. M r. Bateson says 
th a t she p la in ly , quite p la in ly , was in  a position 
to  receive orders to  p ick up ropes or lines— she was, 
in the sense th a t she was w ith in  300ft. and w ith in  
hailing distance, b u t in  no other sense. She knew 
th a t the tim e  was not ripe and was acting aecord- 
ingly, nor is there a shadow or a t i t t le  o f evidence 
from  the Kenia  th a t anybody, from  the master 
downwards, on board the Kenia  was even th ink ing  
in  term s o f ropes and lines a t the m aterial tim e. 
Certainly, they had come there in  order to  be 
available fo r the tow ing whenever the tow ing 
began. A t  the moment th a t th is  collision occurred 
they were no t th in k in g  o f—they had not begun 
to expect— an order to  p ick  up ropes or lines at 
all. On the contrary, a ll th a t the master was 
th ink ing  o f a t th a t moment was correcting his own 
errors in  going through those barge tiers much 
too fast and try in g  to  avoid th is  collision. I  find 
i t ,  whether as a m atter o f construction o f the 
conditions or on the facts o f th is  case, quite 
impossible to  hold th a t a t the c ritica l moment th is  
tug  was in  a position to  receive orders w ith  regard 
to  ropes or lines.

B u t M r. Bateson says th a t on his argument 
th a t does no t m atter. T ha t m ay be so a t th a t 
moment, bu t I  have got to  look a t the very latest 
to  the moment when she turned ou t o f the rive r 
(and possibly earlier because she was w ith in  
ha iling distance before) bu t a t any rate a t the 
moment when she turned out o f the rive r between 
these buoys in  the barge roads, and a t th a t moment 
she was in  a position to  receive orders. Therefore 
the towage had begun and therefore the fac t tha t 
a t some la te r moment she is no t th ink ing  about 
ropes or lines a t a ll, she is on ly  th in k in g  o f 
correcting her own carelessness, is irrelevant. 
The tow ing has begun, and the moment has not 
come when the tow  ropes have been fina lly  slipped 
and the tug  is safely clear— therefore she is subject 
to a ll the exemptions.

I  th in k  th a t is sim ply m aking nonsense o f these 
conditions. I  th in k  th a t the least th a t is involved 
in a rriv ing  a t the moment when the period 
commences is th a t the tug  herself, a t any rate, 
should be able to  show th a t she was in  a position 
to  receive and, having received, to  comply w ith  
these orders in  connection w ith  ropes or lines at 
the m aterial tim e. I  am quite satisfied tha t 
th a t period had not come in  the case o f th is  tug 
Kenia, b u t I  th in k  also th a t th is  phrase has got 
to  be read as i f  there were tw o parties involved 
in  the m atter and th a t u n til the reasonable moment 
has come a t which orders m ay be expected to  be 
given from  the ship the tug  cannot be said to  be

in  a position to  receive orders from  the ship ; but 
whichever way you look a t i t — even i f  you look 
a t it ,  as I  say, from  the po in t o f view o f the tug 
alone— I  am satisfied th a t on the facts o f th is  case 
she was not in  a position to  receive orders and that 
the tow ing had not begun. T ha t being so, I  dismiss 
the cla im  w ith  costs. T ha t leaves the original 
admission, having the effect o f a judgm ent o f the 
Court, where i t  is.

Solicitors fo r the p la in tiffs , Godfrey W arr and Co.
Solicitors fo r the defendants, Thomas Cooper 

and Co.

November 26 and  27, 1935.
(B efo re  S ir B oyd Mer rim an , P ., assisted by 

T r in i t y  M asters.)
The Tow er Bridge, (a)

Salvage —  Vessel going to assistance of 
other sh ip  in  icefield in  response S  O S 
— Damaged in  so doing— Request to stand 
by not complied w ith — Advice given by 
wireless as to best course to clear icefield—  
Advice acknowledged and successfully acted 
upon— Whether services amounted to S a lvage-  
M erchant S h ip p in g  (Safety and Load  L ine  
Conventions) A ct, 1932 (22 &  23 Geo. 5, c. 9), 
s. 26, sub-ss. (1) and  (T)— M a ritim e  Con
ventions A ct, 1911 (1 &  2 Geo. 5, c. 57), s. 6, 
sub-s. (2)— A w ard.

W h ils t bound fo r  S t. John, N .B .,  and steering 
a south-west course, the defendants' steam
ship  T . B . ra n  in to  an extensive icefield 
in  the neighbourhood o f the coast o f Labrador 
on the 8th A p r i l ,  1935. I n  order to work her 
way out, she altered her course to south-east; 
but, having got deeper in to  the ice fo r  some f if ty  
or s ix ty  m iles, she fo u n d  herself, on the m orn ing  
o f the 9th A p r i l ,  surrounded by pack ice, and 
so seriously damaged as to be thought in  
danger o f s ink ing . A n  S O S  message sent 
out was picked u p  by the p la in t if fs ' steamship
N ., then th ir ty  m iles away in  clear water to 
the southward and eastward, there being no other 
vessel nearer than  200 miles. The N ., which was 
also m aking fo r  S t. John, had prev iously  en
countered the icefield, but had fo u n d  her way out 
o f i t  w ithou t undue d ifficu lty . On receiving the 
S O S  message fro m  the T . B ., the N . turned back 
to go to her assistance, and remained in  w ire
less com m unication w ith  her u n t il about
12.30 p .m . when, having at considerable 
r is k  re-entered the icefield, she a rrived  at a 
pos ition  about seven m iles fro m  the T . B . and 
w ith in  sighting distance o f her. The T . B- 
requested to N . to stand by and see her safely 
■into S t. John, but the master o f the N ., having 
ascertained a fte r a discussion by wireless 
w ith  the T . B ., that that vessel was now in  a clear 
patch o f water and that the s itua tion  was not 
as dangerous as had at f ir s t  been feared, sent 
the fo llow ing  message to the T . B . : “  Recom
mend you steer due east to clear water about 
twelve m iles which I  am doing, and then south 
to about 46 N .  47 W ."  The T . B . replied  
as fo llo w s : “  W ill  ca rry  out course you

(a) Reported by J. A. Petrie, Esq., Barrister-at-Law.
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s u g g e s t T h e  T . B . then altered course, and  
fo llow ing  the course taken by the N ., got clear 
o f the icefield.

The p la in t if fs ' case was that the defendants 
had acted upon the ir advice, and that thereby 
the T . B . was able to and d id  reach clear water 
by trave lling  twelve m iles on ly  through the 
ice, whereas had she continued on her southerly 
course she would have had to p lough her way 
fo r  f i f t y  o r s ix ty  m iles before emerging fro m  
the icefield. I n  pe rfo rm ing  the sa id  service, 
the N . sustained damage which the p la in t if fs  
alleged amounted to 4000/.

Under sect. 26, sub-sect. (1), o f the M erchan t 
S h ipp ing  (Safety and Load  L in e  Con
ventions) A ct, 19 32 : “  the master o f a
B r it is h  sh ip  registered in  the U n ited  K ingdom  
on receiving on his sh ip  a s igna l o f distress 
try wireless telegraphy fro m  any other sh ip  shall 
proceed w ith  a ll speed to the assistance o f the 
persons in  distress unless he is  unable, o r in  the 
special circumstances o f the case considers i t  u n 
reasonable o r unnecessary, to do so . .  . "  
and by sub-sect. (7) i t  is  provided that 
“  N oth ing  in  th is  section shall affect the p ro 
visions o f sect. 6 o f the M a ritim e  Conventions 
A ct, 1911, and compliance by the master 
o f a sh ip  w ith  the prov is ions o f th is section 
shall not affect h is righ t, or the r ig h t o f any  
other person, to salvage." The p la in t if fs  
claimed salvage rem uneration.

The defendants denied that any salvage services 
had been rendered by the N .,  which had 
done no more than perfo rm  a statutory 
duty imposed upon vessels p ic k in g  u p  an 
S O S  message by the M erchant S h ipp ing  
(Safety and Load  Line. Conventions) A ct, 
1932 ; that the damage sustained by the N . 
was incurred  w h ils t pe rfo rm ing  the sa id  duty ; 
that the on ly  assistance requested by the T . B . 
was that the N . should stand by, and that the N . 
had fa ile d  to render that assistance ; that when 
the N . advised the T . B . to alter course to the 
eastward to clear the icefield those on board the
T . B . were already aware that the course 
recommended by the N . was the best fo r  them 
to pursue.

The tota l value o f the N .,  in c lud in g  cargo, was, 
according to the p la in t if fs ' evidence, 225,566/. 
The value o f the T . B . was agreed at 10,000/.

H eld, (1) that, in  considering whether there was 
or was not a salvage service, the whole o f the 
circumstances must be taken in to  consideration; 
each separate stage could not be isolated and re
garded by itse lf. (2) T hat w ithou t quan tify ing  
the m ora l support afforded to the T . B . by the 
knowledge that the N . was m aking her way 
towards her through the ice at a tim e when the 
T , B . was in  the gravest danger, the advice given  
by the N .,  and acted upon by the T . B . w ith  the 
result that she reached clear water w ith in  twelve 
miles, was a very m ate ria l service. (3) That 
considering a ll the circumstances, in c lud in g  
the danger to the salvors, the great responsi
b i l ity  taken by the cap ta in  o f the N . in  
going back in to  the icefield and the serious

[ A d m .

damage which the N ., in  fac t, sustained thereby, 
the proper aw ard was 2000/., o f which  1500/. 
w ould go to the owners o f the N . in  view o f the 
damage the sh ip  had sustained, 200/. to the 
master and  300/. to the crew.

Salvage.
This was a claim  brought by the W arren Line 

Liverpool) L im ited , owners o f the steamship 
Newfoundland (6791 tons gross), her master and 
crew, against the Tower Steamship Company 
L im ited , owners o f the steamship Tower Bridge 
(5161 tons gross), her cargo and fre igh t fo r re
muneration fo r salvage services which the p la in tiffs  
alleged they rendered to  the defendants on the 
9th A p ril, 1935, in  the N o rth  A tlan tic .

The facts and the contentions o f counsel^ fu lly  
appear from  the judgm ent o f the learned President.

F . A . Sellers, K.C. and E. W. Brightman for 
the p la in tiffs.

K . S. Carprnael, K.C. and H . G. W illm er fo r the 
defendants.

Sir Boyd Merriman, P — 1This is a salvage claim 
by the owners, master, and crew o f the steamship 
Newfoundland against the owners o f the steamship 
Tower Bridge. The services which i t  is alleged 
were rendered were given on the 9th A p ril, 1935. 
in  these circumstances. B o th  ships were westward 
bound in  the N o rth  A tla n tic  and both were making 
fo r St. John, N .B . There was a very  extensive 
icefield in  the neighbourhood o f the Labrador 
coast, and the Tower Bridge had got in to  th is  field, 
steering in  a south-west direction, in  the afternoon 
or evening o f the 8 th  A p ril. She had been on 
her course possibly, I  th in k , fo r a great deal longer 
than otherwise would have been the case owing 
to  the illness o f her master. Be th a t as i t  may. 
she had gone deeper and deeper in to  th is  icefield, 
w ith  the result th a t by the morning o f the 9th 
A p r il she was surrounded by heavy pack ice and 
was in  a very dangerous position. H er No. 1 hold 
was m aking water, which could not be kep t down. 
She had a 10 degree lis t to  po rt and, generally 
speaking, was in  a very bad way.

I t  is not necessary to  go in to  any deta il about 
th is condition. The condition in  the early morning 
o f the 9 th  A p r il is set ou t in  a protest which her 
chief officer, acting as master, says correctly 
represents the situation. He said th a t a t 6.45 a.m. 
water was entering No. 1 hold rap id ly  through 
a hole in  the starboard side. “  Commenced pum p
ing ballast out o f forepeak and No. 1 tanks.”  
A t  7.35 a.m. he gets the ship’s position. “  A t 
9.10 the ship listed 10 degrees to  po rt, closely 
surrounded by  pack ice and large growlers. Lore- 
hold rap id ly  filling . No. 2 bilges fu ll. Sent S O S 
message, as vessel appeared to  be in  danger ol 
sinking.”

As i t  happened, the on ly ship a t a ll near was 
the Newfoundland. No other vessel was w ith in  
200 miles or more, so th a t fo r a ll practical pu r
poses she was the on ly vessel which could render 
assistance. The Newfoundland also had struck 
th is  icefield, and her captain, realising w hat the 
s ituation was, had contrived to  get ou t o f the 
icefield and was heading due south in  clear water 
to  the east o f the field, and intended to  continue' 
on a southerly course u n t il he was satisfied tha t 
he had got round the south-east corner o f th is  
icefield, where, o f course, he would have turned 
west again and rig h t fo r St. John.

In  response to  th is  SOS,  and in  acknowledgment 
o f his du ty  as a seaman and his d u ty  as a citizen 
under the statute o f 1932— which, a fte r a ll, does
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not change the law or practice o f seamen in  answer
ing calls o f urgency; i t  m ay change the law, 
inasmuch as i t  becomes a statute, bu t i t  certa in ly 
does not change the long-established practice— he 
a t once pu t his vessel in to  the icefield and, seeing 
th a t what he had received was an S O S and not a 
mere ord inary signal o f distress, he regarded h im 
self as under a d u ty  to  go as hard as he could 
p u t his ship through th is icefield to  the assistance 
o f the Tower Bridge.

I  am not going in to  the detail o f wireless mes
sages received and exchanged between these two 
ships, bu t i t  is quite impossible to  ignore tha t the 
one vessel was eagerly expecting, and the other 
vessel was doing her very utm ost to  render, 
assistance which was most urgently required.

The Newfoundland was a valuable ship. Figures 
are given in  the statement o f claim  th a t have not 
been challenged. She had recently undergone 
repairs and a thorough overhaul and, i t  is said, 
though i t  must not be taken th a t I  assume these 
figures are absolutely correct, bu t i t  is sufficient 
to  say tha t i t  is pleaded— th a t her own value was 
115,000/. odd and, taken w ith  her fre ight, passage 
money, and so fo rth  and the value o f the cargo, 
225,000/. odd, so th a t i t  was a big th ing  fo r her 
master to  decide to  drive her as hard as he could, 
crushing her way through th is  icefield in the hope 
o f being in  tim e to  save property certainly and, i t  
m ight be, even life , because, to use his own phrase, 
he was not sure th a t the ship m ight not be down 
and they m ight not be on the ice themselves.

M r. Carpmael says th a t all th a t must be dis
regarded, because i t  was his mere du ty  to  do i t  
under the statute. I f  a ll th a t he does is in  response 
to  the statute and nothing results— he never in 
fac t renders any salvage service— I  should agree 
w ith  th a t argument, bu t I  do not th in k  th a t would 
be because he obeyed the statute bu t because there 
was no salvage service rendered. The statute 
itself, the Merchant Shipping A ct, 1932, says, to 
quote the words o f sect. 26, sub-sect. (7) : “  Noth ing 
in  th is section shall affect the provisions o f sect. 6 
o f the M aritim e Conventions A ct, 1911 [which 
impose upon the master or person in  charge o f the 
vessel the obligation ‘ so fa r as he can do so 
w ithou t serious danger to  his own vessel or her 
cargo and passengers ( i f  any) to  render assistance 
to  every person . . .  he has found a t sea in 
danger o f being lost ’ ], and compliance by the 
master o f a ship w ith  the provisions o f th is section 
shall not affect his righ t, or the rig h t o f any other 
person, to  salvage.”

B u t, as things turned out, the Tower Bridge 
was no t in  quite so desperate a situation as she 
had been, or as i t  was thought she was, and she 
gradually began to  get things under control. 
When eventually somewhere between 12 and 1—  
perhaps nearer 1 o’clock than 12, though the 
exact tim e has never been precisely fixed— having 
worked towards her, edging here and there through 
the ice on a series o f zig-zag courses, the 
Newfoundland came in  sight, the Tower Bridge 
was found in  com paratively clear water. A t  tha t 
tim e, again w ithou t reading the messages in  detail, 
the request which was made to  the Newfoundland, 
and the on ly request, was th a t she should stand 
by and see the Tower Bridge in to  St. John.

I t  is quite clear— Mr. Carpmael does not dispute 
i t — th a t i f  in  response to  th a t request the 
Newfoundland had stood by, a very definite and 
im portan t salvage service would have been 
rendered, and i t  would have been impossible to  
dispute it .  B u t the master o f the Newfoundland 
took the view, a fte r discussion over the wireless 
w ith  the Tower Bridge and having seen her, th a t

the s ituation was not such as to  require h im  to 
stand by, and he made i t  p lain tha t he was not 
prepared to  stand by  indefin ite ly. Therefore tha t 
element, the element o f stand ng by fo r two or 
three days from  th a t tim e, which would otherwise 
have been involved, disappears from  the case, 
and Mr. Carpmael says th a t is the beginning and 
end o f tne m atter— th a t th a t request having been 
made and not complied w ith  ( i t  was not insisted 
on), there could not be any salvage service a t all 
and there is none.

T ha t is the po in t which has given me the most 
trouble in  th is  case. I  do not take th a t view. 
I  th in k  there was a perfectly definite service here, 
and I  th in k  tha t you have, in considering whether 
there was a service or not, to  take the whole o f the 
circumstances in to  consideration. I  do not th ink  
th a t you can isolate each separate stage and say, 
“  This must be regarded by itself, and th a t m ust be 
regarded by itse lf.”  One has to  look a t the th ing 
as a whole and see whether there was a salvage 
service. O f course, i t  goes w ithou t saying tha t 
one has to  be able to  say th a t i t  was one particular 
th ing, or th a t th ing  coupled w ith  others, which was 
the service in  question.

When these two ships were in  contact, visible 
to  each other— though as a m atter o f fact those 
on board the Tower Bridge never saw the 
Newfoundland, a discrepancv which is quite sim ply 
explained by the fact th a t ‘the Newfoundland had 
a much more exact d irection-finding equipment, 
and knew exactly where to  look fo r the Tower 
Bridge when the moment had come when i t  was 
decided th a t the Newfoundland was not going to 
stand by to  see the Tower Bridge in to  St. John, 
these messages were exchanged from  the 
Newfoundland to the Tower Bridge—two consecutive 
messages came at intervals o f five minutes : “  As 
you have ship well under control, I  consider there is 
no necessity to  stand by you. Suggest you ask 
patro l boat to  accompany you. Reply immediately 
whether.”  Before the reply came the following 
fu rthe r message was sent : “  Recommend you steer 
due east to  clear water, about twelve miles, which 
I  am doing, and then south to  about 46 N. 47 W .”  
To which the answer was : “  W ill carry out course 
you suggest.”

Observe : This gave perfectly definite in fo r
m ation which was based on the experience o f the 
Newfoundland herself. I t  gave the inform ation 
th a t from  the po in t where th is  ship was she could 
get .into clear water in  twelve miles by going in  an 
easterly direction. That is what the Newfoundland 
was able to  te ll her, precisely because she had come 
through th is twelve miles from  the clear water to 
her assistance and had been engaged in  going on a 
clear course south in  the clear water a t the tim e 
when she received the S O S .

Now, the chief officer, g iv ing evidence before me, 
said : “  Yes, I  got th a t in form ation and I  acknow
ledged i t  in  those terms, bu t th a t was out o f the 
merest politeness. A fte r all, th a t is exactly what 
I  was going to do in any case. And I  was merely 
thanking him  for something which I  knew already.”
I  do not accept tha t. I  am quite satisfied tha t 
th a t is not the case. O f these two ships, one 
(three or four hours before) had been in th is  clear 
water and had gone, as I  have already said, through 
th is twelve miles o f ice to  assist the other. The 
other had been blundering about in  the ice for 
something like  tw en ty-four hours, and I  do not 
accept th a t he knew perfectly well which was the 
shortest way to  clear water. On the contrary, his 
own log showed th a t he d id  not.

I  am not going to  examine in  meticulous detail 
entries o f courses— which are on ly a t best occasional
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notings-down o f a series o f courses, when he 
him self adm its he was zig-zagging here and there—  
bu t this, I  th in k , is indisputable, th a t having gone 
in to  th is  ice on a generally south-westerly course, 
and having become embedded in  pack ice, he had 
then tr ied  to  w ork his way out by going through 
a right-about and going ou t on a south-easterly 
course, more or less. He had proceeded in  th a t 
sort o f direction fo r some f if ty  or s ix ty  miles at 
the tim e when he sent th is  S O S ,  b u t he d id  not 
get out o f the ice. He sends th is  S O S ,  and at 
th a t tim e  he sends out to  the w orld  th a t he is 
try in g  to  get free by  going not in  an easterly bu t 
in a southerly direction. He advertises th a t he is 
proceeding on a course o f south true.

I  come to  the conclusion th a t so far from  knowing 
a ll about getting out o f the ice to  the east, he 
thought tha t, having been going southerly and 
easterly fo r some tim e and not getting out o f the 
ice, he would be more like ly  to  strike the southern 
edge o f the ice than the eastern. He, therefore, 
tried to  get out th a t way, and, speaking generally, 
th a t was the way he had been working all the 
morning u n til the Newfoundland actually came 
up to  him . When he tells me th a t this was merely 
a polite acknowledgment o f in form ation w ith  
which he was perfectly acquainted, I  see what 
happened a fte r i t  and I  find  recorded in  his log 
th a t in fact he turned through 60 degrees, and in 
fact, though not visually, followed the Newfoundland 
ou t o f the icefield.

I  am now going to  read the last four messages 
which passed between these two ships. A t 8.2 p.m. 
the master o f the Newfoundland sent th is  message 
to  the Termer Bridge : “  We are now clear o f the 
icefield and steering S. true 47.08 N. 46.30 W .”  
The answer said : “  Heading towards your position 
making slow progress. Propeller damaged. Vessel 
down by head. Bulkhead between forward holds 
bulging. Pumps keeping down water in  hold. 
Hope to  keep going.”  A t 10.5 p.m. there was a 
fu rthe r message from  the Newfoundland : “  Suggest 
you keep in constant touch w ith  ice patro l, giving 
your movements. A part from  three icebergs, well 
out o f our track, we have had clear water since our 
last message.”  A t  10.44 p.m. the last reply o f the 
Termer Bridge is sent : “ Now clearing ice. Thanks 
fo r messages. W ill in form  pa tro l.”

I  th in k  th a t th a t not merely justifies me in 
finding, bu t compels me, to  find  tha t, so far from  
th is  being a polite exchange o f compliments, what 
was actually happening was th a t the Tower Bridge 
was follow ing the Newfoundland ou t in to  clear 
water and d id  by th a t means reach it .

I  am advised by those who are qualified to 
advise me in  th is  m atter th a t there is not the 
slightest doubt th a t a very m aterial service was 
rendered to  the Termer Bridge by the Newfoundland. 
I t  is not necessary to  define the precise moment 
a t which the service began, bu t I  th in k  the sub
stance o f the m atter is— although I  am not prepared 
to  qu an tify  the moral support afforded her tha t 
the on ly available ship in  the N orth  A tlan tic  came 
a t a tim e  when the salved vessel thought she was 
in  the very greatest possible danger, came ploughing 
her way through the ice to  her assistance, and th a t 
must have afforded some help and encouragement 
to  those on board a vessel which was believed to  be 
sinking. The substance o f the th ing  is th a t having 
got there, and having been asked to  go there, I  
am satisfied th a t the Newfoundland d id  give most 
valuable assistance in showing the Tower Bridge 
how to  get out o f th is  icefield, because, in fact, i f  
the Tower Bridge had been le ft to  herself, and had 
gone on to  the southward, as she was doing a t the 
tim e when th is  S O S  was sent, she had got some

th ing  like f i f ty  or s ix ty  miles o f icefield ahead o f her 
instead o f twelve miles to  the eastward, and nobody 
can te ll w hat m ight have been the result o f her 
try in g  to  blunder through th a t unaided.

I  do no t th in k  i t  is in  the least to  the purpose to  
say th a t a t the moment when she advised the 
Tower Bridge to  go to  the east, the Newfoundland 
herself d id  not know how many miles the ice 
extended to  the south. I  do not th in k  th a t is the 
po in t. The po in t is th a t they knew there was a 
short way in to  the clear water by going to  the east, 
and th a t having got clear o f the ice to  the east, 
they could get round i t  to  the south, whereas in 
fact, as I  say, i f  she had stayed on the general course 
which she was try in g  to  make before th is  advice 
was given and before the Newfoundland came up, 
the Tower Bridge would have had to  encounter 
some s ix ty  miles o f icefield before she got clear. 
That, in  her then damaged condition, would have 
been a very dangerous state o f things indeed.

Under those circumstances I  have to  make up 
m y m ind w hat is the proper award to  make. I  
have looked a t the page in  Kennedy’s, L .J . book 
[Law  o f C iv il Salvage], p. 133, where is set out the 
various heads o f things to  be taken in to  account 
in  awarding salvage. As regards the ship salved, 
there is no doubt th a t there was considerable 
danger both to  human life  and property, and there 
is no doubt w hat the salved value is, because th a t 
is agreed a t 10,000/. As regards the salvors, I  
th in k  th a t there was danger to  them, too. I  th ink  
the captain was asked to  take a very great responsi
b ility , and did  take a very great responsibility, 
in  going back in to  tha t icefield in  the way in which 
he did. In  fact they damaged the ir propeller very 
considerably, and i f  they had disabled themselves 
the ir s ituation would have been very d ifficu lt and 
awkward. They m ight have been holed ju s t as 
the other ship was ; they d id  undoubtedly take 
some actual risk.

I  th in k  th a t the conduct and sk ill o f the master 
o f the Newfoundland were most praiseworthy.
I  am not going to  say whether he could have 
exonerated himself from  obeying th is  signal, bu t 
he never hesitated for a second, and Mr. Carpmael 
most ju s tly  has said th a t he could not dispute fo r a 
moment th a t his conduct was entire ly praiseworthy. 
He was employing a valuable ship. As I  have said, 
he was exposing i t  to  danger, and in  fact the 
danger has resulted in  a definite expenditure in 
replacing damage which may or may not amount 
to  the 4000/. which is actually claimed. The only 
th ing  th a t can be said, i t  seems to  me, and i t  is an 
im portan t th ing, is th a t the reward would obviously 
have had to  be very much greater i f  they had 
expended the tim e and labour which would have 
been involved in  standing by u n til the Tower 
Bridge actually got in to  St. John. That they did 
not do.

T ha t being so, as I  have said, th a t element of 
award comes out altogether. I t  m ight have 
amounted to  another two or three days o f tim e 
and labour expended. Taking one th ing  w ith  
another and giv ing the best and fairest estimate 
which I  can make, I  th in k  th a t the award ought 
to  be 2000/., o f which 1500/. goes to  the owners, 
and o f the remaining 500/., 200/. to  the master 
who incurred th is  considerable responsibility, 
and the remaining 300/. between the officers and 
crew, according to  the ir ratings. The salvors w ill 
be awarded 2000/., w ith  costs.

Solicitors fo r the p la in tiffs, Middleton, Lewis and 
Clarke, agents fo r Middleton and Co., Sunderland.

Solicitors fo r the defendants, Constant and 
Constant.
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C O U R T  O F  A P P E A L .

October 1 7 ,  1 8  ;  November 4  ;  and December 1 9  
1 9 3 5 .

( B e fo r e  S i r  B o y d  M e r r i m a n , P . ,  S c o t t , L . J . ,
a n d  S w i f t , J . )

The Beldis. (a)
A P P E A R  F R O M  T H E  C O U N T Y  C O U R T  O F  N E W P O R T ,  

M O N .,  S IT T IN G  I N  A D M IR A L T Y .

Practice A c tion  i n  r e m  based on a rb i
tra tion  aw ard fo r  the re fund  o f overpaid  
charter h ire  o f  one o f the defendants' ships—  
A rrest, a d  f u n d a n d a m  ju r i s d i c t i o n e m ,  o f 
another sh ip  also belonging to the defendants 
out unconnected w ith  the m atter out o f which  
the cause o f action arose— A d m ira lty  ju r is 
d ic tion  o f county court— County Courts A d m ir 
a lty  J u ris d ic tio n  Am endm ent A ct, 1869 (32 
and  3 3  V ie t. c. 5 1 ) ,  s . 2 ,  sub-s. ( 1 ) ,  and s. 3 —  
Whether c la im  on an aw ard is  a “  c la im  
a ris in g  out o f  any agreement made in  re la tion  
to the use o f h ire  o f any sh ip— Whether action 
'?  m^ in ta in a ble against a  re s  other than  
that to which the cause relates— H is to ry  and  
present po s ition  o f A d m ira lty  ju r is d ic tio n
5  C 1 I6 T a lly .

T h is  was an appeal fro m  a judgm ent in  fa v o u r  
o f the respondents delivered by the county court 
judge fo r  M onm outhshire s itt in g  in  A d m ira lty  
at N ew port in  an action  in rem which came 
before^ h im  in  the fo llo w in g  circum stances: 
the p la in t if fs ,  by a charter-party entered in t  
between themselves and the defendants, th 
owners o f the steamship Belfri on the 13ti 
J u ly ,  1 9 3 3 ,  had chartered that vessel fro m  th  
defendants. The charter-party contained ai 
arb itra tio n  clause in  the usual terms and  < 
dispute having arisen as to an am ount whic) 
the p la in t if fs  claim ed they had overpaid bi 
way o f h ire, the m atter was referred to a rb itra  
turn On the 2 4 th Jan ua ry , 1 9 3 5 , the arbitrator 
made h is aw ard directing that the defendant-, 
should p a y  the amount in  question to thi 
p la in t if fs  w ith  costs. The paym ent was no  
made and the p la in t if fs  thereupon arrestee 
another vessel belonging to the defendants 
nam ely the steamship Beldis, and by a p la im  
in rem dated the 5th A p r i l ,  1 9 3 5 ,  brought 
an action against that vessel in  the Newport 
County Court, in  its  A d m ira lty  ju r is d ic t io n , 
to enforce the award. The defendants d id  not 
enter an appearance, and judgm ent was given 
against them by default. A fte r  judgm ent the 
present appellants, who were mortgagees o f the 
steamship  Beldis, intervened and challenged 
the p la in t if fs ' r ig h t to proceed against that ship, 
¿hey cla im ed that the arrest o f the steamship 
Beldis teas illega l, that the proceedings were 
wrong ly taken in rem, and prayed  that the 
judgm ent signed in  the action in  the ir absence

(o) Reported by J. A . Petrie , Esq., Barrister-at-Law.

m ight be set aside. A n  issue f o r  submission 
to the county court judge  was agreed between 
the p la in t if fs  and the interveners in  the fo llow ing  
terms : “  Whether the p la in t if fs ' action  in
rem  against the steamship Beld is  is  m a in 
tainable in  view o f the fa c t that the p la in t if fs ' 
c la im  in  th is  action arose out o f a charter- 
p a rty  o f the steamship B e lfr i  being a ship  
belonging to the same ow ners." On th is  
p o in t, which was the on ly  one argued before h im , 
the county court judge, basing h is  decision 
upon the fo llo w in g  passage in  the judgm ent o f 
F ry ,  L . J . in  the Court o f A p p ea l in  T h e  
H e in r ic h  B jö rn  (1885 , 5 A sp . M a r. 
L a w  Cas. 3 9 1 ;  52 L .  T . Rep. 5 6 0 ;
1 0  Prob. D iv . p .  4 4 ,  a t  p .  5 4 ) ,  “  the arrest 
need not be o f the sh ip  in  question, but m ay  
be o f any p rope rty  o f the defendant w ith in  
the re a lm ," decided that the action was m a in 
tainable and gave judgm ent f o r  the p la in t i f f  
w ith  costs. The interveners appealed.

I n  the course o f the argum ent in  the C ourt o f  
A ppea l, the court directed the attention o f counsel 
to the question, which had not been argued 
before the county court judge, whether the issue 
which had been agreed between the pa rties  was 
not based on a m isconception inasm uch as it  
asserted as a fa c t that the p la in t if fs ' c la im  in  the 
action arose out o f a cha rte r-pa rty , whereas i t  
appeared to have arisen out o f the arb itra tion  
award. The A d m ira lty  ju r is d ic tio n  o f the 
county court is  governed by the County Courts 
A d m ira lty  J u r is d ic tio n  Am endm ent A c t, 1869, 
s. 2 , sub-s. (1 ) o f which provides that any  
county court appointed to have A d m ira lty  
ju r is d ic tio n  “  sha ll have ju r is d ic tio n  . . .  to 
t ry  . .  . any c la im  a ris in g  out o f any agree
ment made in  re la tion  to the use o r h ire  o f 
any s h ip ."

H eld, that no tw ithstanding that the subm ission to 
a rb itra tio n  was contained in  the a rb itra tio n  
clause in  a charter-party, the c la im  d id  not 
arise out o f the charter-party at a l l but was an 
o rd in a ry  common law  c la im  fo r  the paym ent 
o f money under an aw ard ;  that as i t  d id  not 
arise out o f any o f the matters set out in  sect. 2, 
sub-sect. (1 ), o f the A c t o f  1869 as conferring  
A d m ira lty  ju r is d ic tio n  on county courts, the 
county court judge had no ju r is d ic t io n  to try  
the issue submitted to h im , although its  terms 
had been agreed, and that there was conse
quently no ju r is d ic tio n  in  the C ourt o f A ppea l 
to adjudicate upon it .

H e ld , fu r th e r , as to the v a lid ity  o f the proceeding*  
against the Beld is  ( in  case the above in te rpre ta
tio n  o f sect. 2 , sub-sect. (1 ), o f the A c t o f  1869  
should be held by the House o f Lords to be 
wrong), that, no tw ithstanding the d ic tum  o f 
F ry ,  L .J .  in  the H e in r ic h  B jö rn — which, in  
the op in io n  o f the court was o b ite r, not b ind ing  
on the Court o f A p p ea l and  erroneous— upon  
a correct understanding o f the au thorities and a 
prope r construction o f the various statutes 
dealing w ith  A d m ira lty  ju r is d ic tio n , an  action  
in  re m  cannot be brought either in  the A d m ira lty  
Court o r in  a county court against any p rope rty
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o f the defendant w h ich is  unconnected w ith  the 
res in  re la tion  to w h ich the cause o f action  
arose, and that the appeal m ust be allowed, 
the appellants to have the ir costs in  the Court 
o f A p p ea l and in  the court below.

Appeal from  a decision o f the county court judge 
s itting  a t Newport, Mon., in  A dm ira lty .

The p la in tiffs  in  the orig inal action (the present 
respondents) were the Anglo-Soviet Shipping Com
pany and had chartered from  the defendants in  the 
orig inal action the steamship B e lfr i upon the terms 
o f a charter-party dated the 13th Ju ly , 1933. A 
dispute arose in  regard to  the charter hire, in  
respect o f pa rt o f which the p la in tiffs  claimed a 
refund. The m atter was referred to  arb itra tion  
under the arb itra tion  clause in  the charter, and on 
the 24th January, 1935, an award was made in  
favour o f the p la in tiffs  w ith  costs. The defendants 
failed to  make the paym ent provided by  the award, 
and the respondents thereupon arrested another 
vessel belonging to  the defendants, the steamship 
Beldis, and sued the defendants in  rem to  enforce 
the award. The defendants failed to  appear, and 
judgm ent was entered by  default in  favour o f the 
p la in tiffs  fo r the am ount claimed w ith  costs. A fte r 
judgm ent, Messrs. Lam bert Brothers L im ited  (the 
present appellants), who held a mortgage on the 
Beldis, obtained leave to  intervene, and i t  was 
agreed between them  and the p la in tiffs  th a t one 
issue on ly should be subm itted to  the county court 
judge, namely, whether the action in  rem against 
the Beldis was maintainable. The county court 
judge decided th a t i t  was and gave judgm ent fo r 
the p la in tiffs  w ith  costs. The interveners appealed.

A t  an early stage o f the hearing the Court o f 
Appeal raised the question whether, apart from  the 
po in t fo r decision in  the agreed issue, they were not 
also called upon to  decide whether a cla im  on an 
award was a “  cla im  arising ou t o f an agreement 
made in  relation to  the use or hire o f a ship ”  
w ith in  the meaning o f sect. 2, sub-sect. (1), o f the 
County Courts A d m ira lty  Jurisd iction Amendment 
Act, 1869, and was therefore a cause which could 
be prosecuted in  rem. On th is  po in t the respondents 
contended tha t, although the charter-party related 
to  the steamship B e lfr i and no t to  the steamship 
Beldis, the action between the p la in tiffs  and the 
defendants, being fo r money due under an a rb i
tra tio n  award in  respect o f a charter-party, was a 
claim  arising ou t o f an agreement fo r the use or 
hire o f a ship w ith in  the meaning o f sect. 2, sub
sect. (1), o f the 1869 A ct. The words “  arising out 
o f ”  gave a very wide scope to  the section. The 
statute enlarged the ju risd ic tion  o f the county 
courts and, according to  the general rule, i t  ought, 
in  the words o f Sir Montague Sm ith in  The Piece 
Superiore (2 Asp. Mar. Law Cas., pp. 162, 319, 
1874, 30 L . T . Rep. 887 ; L . Rep. 5 P. C. 
482 a t 492), “  to  be construed libe ra lly  so as 
to  afford the utm ost re lief which the fa ir  meaning 
o f the language w ill allow.”  Counsel fo r the 
appellants was not called upon upon th is  point.

As to  the question raised in  the issue subm itted 
to  the county court judge, i t  was contended by 
counsel fo r the appellants th a t there had been no 
reported instance, either in  the H igh Court or in 
the county court since these courts were given 
A dm ira lty  ju risd iction , o f the arrest, in  order to  
found an action in  rem, o f any property o f a deien- 
dant other than the res in  respect o f which the 
cause o f action arose. He referred to  The Clara 
(1855, Swa. 1, per D r. Lushington a t p. 3), lh e  
Dictator (7 Asp. Mar. Law Cas. 251; 67 L . T. 
Rep 563 ; (1892) P. 304), The Ripon C ity  (8 Asp.

Mar. Law Cas., pp. 304, 391; 1897. P. 226, per 
Jeune, J. a t p. 240), The Bold Buccleugh (1851,
7 Moo. P. C. 267), The Gemma (8 Asp. Mar. Law 
Cas. 585 ; 81 L . T . Rep. 379 ; (1899) P. 285), 
The Joannis Vattis (No. 2) (16 Asp. Mar. Law 
Cas. 13; 127 L . T. Rep. 494 ; (1922) P. 213), 
and The Sheaf Steamship Company v . Compañía 
Transmediterránea, 1930, 36 L I. L . R . 197), &c.

On behalf o f the respondents, i t  was argued th a t 
the decision o f the county court judge based on 
the dictum  in  The Heinrich B jörn (sup.) was 
en tire ly  reasonable. Even i f  (contrary to  the 
respondents’ contention) the rig h t o f arrest in  an 
action in  rem is lim ited  in  the H igh Court to  the 
actual res, th a t need not necessarily apply to  the 
county court. I t  is purely a m atter o f the con
struction o f sects. 2 and 3 o f the County Courts 
A dm ira lty  Jurisdiction Amendment A ct, 1869, and 
i t  may be th a t in  th is  case the county court has 
wider ju risd ic tion  than the H igh Court, as i t  
undoubtedly has in  charter-party cases (see The 
A lina , 1880, 5 E x. D iv . 227). Proceedings m  rem 
may be ins titu ted  both against the property 
subject to  the m aritim e lien, where there is such 
a lien, and, where there is no m aritim e lien, against 
the property o f the defendant w ith in  the ju ris 
d iction, fo r the enforcement o f rights against the 
person, as in  necessaries cases. In  the present case, 
the m atter in  issue was a debt o f the shipowner 
and i t  was im m ateria l which property o f the debtor 
was proceeded against. The d ictum  in  The Heinrich  
Björn  was not obiter and was not disapproved by 
the House o f Lords. I t  was also quoted w ith  
approval by  the author o f Carver’s Carriage of 
Goods by Sea, in  the argument which he pro
pounded to  the House o f Lords in  The Zeta (3 Asp. 
Mar. Law Cas. 73 ; 69 L . T. Rep. 630 ; (1893) 
A . C. 468, a t 475).

The fu rthe r contentions o f counsel appear from 
the judgments, which also contain an exhaustive 
review o f the h istory o f A dm ira lty  ju risd ic tion  both 
before and since the passing o f the A dm ira lty  
Courts A ct, 1840.

Owen Bateson fo r the appellants.
A . T. M ille r, K.C. and Norman Richards fo r the 

respondents.

Sir Boyd Merriman, P.— This is an appeal from  
the judgm ent o f H is Honour Judge Thomas, 
s itting  in  A d m ira lty  in  the Newport County Court. 
On the 5th A p ril, 1935, proceedings in  rem were 
taken in  th a t court by  the Anglo-Soviet Shipping 
Company L im ite d  against the owners o f the steam
ship Beldis, then ly ing  in  Newport Docks, fo r the 
sum o f 271. 4s. <>d. payable by the defendants to  
the p la in tiffs  under an award dated the 24th 
January, 1935, made in  a certain a rb itra tion  held 
by  v irtu e  o f a clause in  th a t behalf in  a charter- 
pa rty  dated the 13th Ju ly , 1933, between the 
defendants o f the one pa rt and the agents o f the 
p la in tiffs , fo r and on behalf o f the plaintiffs,^ o f the 
other pa rt. The owners o f the Beldis failed to  
appear w ith in  the four clear days specified in  the 
summons, and accordingly on the 10th A p ril, 1935, 
judgm ent was entered against them  by  default. 
On the 24th A p ril, 1935, Messrs. Lam bert Brothers 
L im ited , the appellants in  th is appeal, filed an 
affidavit showing th a t by  v irtue  o f a mortgage 
bond dated the 23rd A p ril, 1929, they were m ort
gagees o f the steamship Beldis and th a t the award 
upon which the p la in tiffs  were suing related to  a 
claim arising under a charter-party which d id  not 
relate to  the steamship Beldis a t all, bu t to  another 
ship o f the same owners named the B elfri. I t  w ill 
be observed th a t the particulars o f the p la in tiffs ’
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claim, to  which I  have already referred, d id  not 
specify the ship in  respect o f which the charter- 
pa rty  o f the 13th Ju ly , 1933, was made, bu t i t  is 
common ground th a t in  fact th is  charter-party 
related to  the steamship B e lfr i and not to  the 
Beldis, and i t  was upon th a t basis th a t the appel
lants were perm itted to  intervene in  the suit.

B y  agreement an issue was subm itted to  the 
court in  the follow ing terms :

“  We, the p la in tiffs  and the interveners in the 
above-named action, herewith subm it the fo llow 
ing sole issue to  be tried  by th is  honourable 
court, pleadings being waived :

“  W hether the p la in tiffs ’ action in  rem against 
the steamship Beldis is maintainable in  view o f 
the fact th a t the p la in tiffs ’ claim in  th is action 
arose out o f a charter-party o f the steamship 
B elfri,  being a ship belonging to  the same owners.

“  T I>e said parties agree th a t in  the event o f 
the question raised in  th is  issue being answered 
in  the affirm ative, there shall be judgm ent fo r 
the p la in tiffs  w ith  costs, and in  the event o f the 
question raised in th is issue being answered in 
the negative, there shall be judgm ent fo r the 
interveners w ith  costs.”
The issue, therefore, raised the im portan t 

question whether an action in  rem in  a county 
court having A d m ira lty  ju risd ic tion  could be 
based upon the arrest o f property o f the defendant 
owners other than th a t in  respect o f which the 
cause o f action arose. This was the sole po in t 
argued before the county court judge, who decided 
th a t an action in  rem against the steamship Beldis 
was maintainable.

The argument in  th is  court proceeded on the 
same lines. In  the course o f the argument, 
however, we directed atten tion to  the question 
whether the issue was no t based on a miscon
ception, inasmuch as i t  asserted as a fact th a t 
the p la in tiffs ’ claim in  the action arose out o f a 
charter-party, whereas the p la in tiffs ’ cause of 
action appeared no t to  be upon the charter-party 
a t a ll bu t upon an award, although the submission 
to  a rb itra tion  was to  be found in  the a rb itra tion  
clause o f a charter-party.

H aving regard to  the fact th a t the parties had 
agreed upon the fram ing o f the issue, neither Mr. 
M ille r nor Mr. Bateson betrayed any marked 
enthusiasm fo r th is  po in t, though they both 
recognised th a t no agreement o f the parties could 
give th is  court ju risd ic tion  to  deal w ith  a po in t, 
however interesting and im portant, which d id  not 
arise upon the actual facts o f the case.

Mr. M iller, however, argued th a t i f  th is  court 
had no ju risd ic tion  to  deal w ith  the appeal, the 
p la in tiffs  were entitled to  hold the judgm ent in 
th e ir favour by v irtue  o f the express agreement in  
the issue. This argument appears to  me to  be 
quite untenable. I f  the tru th  o f the m atter is 
th a t the p la in tiffs ’ cause o f action is nothing bu t 
a common law claim upon an award, i t  would be 
impossible, nor has Mr. M iller attem pted to  contend 
th a t the A dm ira lty  process in  rent would be available 
whether the property against which the action was 
directed was or was not the very th ing  in respect 
o f which the cause o f action arose. B u t the county 
court judge purported to  be dealing, as a judge, 
w ith  an A dm ira lty  action in  rem, and i t  seems 
to  me to  be quite impossible to  hold, i f  the founda
tion  o f th a t ju risd ic tion  was lacking, th a t he 
unconsciously assumed the burden o f a private 
a rb itra tion  between the p la in tiffs and the in te r
veners. I  am o f opinion, fo r reasons which I  w ill 
proceed to  give, th a t th is  po in t is fa ta l to  the 
ju risd ic tion  o f the county court judge, and con

sequently o f th is court, notw ithstanding the agreed 
wording o f the issue. B u t in  case I  am mistaken 
in  th is  view, and as the v a lid ity  o f the arrest is 
a t the root o f the proceedings and raises a po in t o f 
great importance which has been very well argued 
by counsel on each side, I  propose also to  state my 
reasons for th ink ing  th a t the judgm ent o f the 
county court judge cannot in  any event be 
supported. Our decision on th is  po in t w ill also 
have an im portan t bearing on the question of 
costs.

Now, the importance o f ascertaining whether 
the p la in tiffs ’ claim in  the action d id  or d id  not, 
in  the words o f the issue, “  arise ou t o f a charter- 
pa rty  o f the steamship B elfri, being a ship belonging 
to  the same owners as the steamship Beldis,”  w ill 
be seen upon a consideration o f one o f the statutes 
on which the ju risd ic tion  o f the county court in 
A dm ira lty  is founded. B y  sect. 2 o f the County 
Courts A dm ira lty  Jurisdiction Amendment Act, 
1869, i t  is enacted as follows :—

“  A ny  county court appointed or to  be 
appointed to  have A dm ira lty  ju risd ic tion  shall 
have ju risd iction , and all powers and authorities 
relating thereto, to  t r y  and determine the 
follow ing causes : (1) As to  any claim arising out 
o f any agreement made in  relation to  the use 
or hire o f any ship . . . provided the amount 
claimed does not exceed £300.”
A nd by sect. 3 :

“  The ju risd ic tion  conferred by th is  A c t and 
by the County Courts A d m ira lty  Jurisdiction 
Act, 1868, may be exercised either by proceedings 
in  rem or by proceedings in  personam.”
Mr. M ille r insisted, and the argument is va lid  

whether i t  te lls fo r or against him , th a t the 
ju risd ic tion  o f a county court is defined fo r the 
present purpose by th is statute. I t  is not suggested 
th a t the claim is covered by  any other words in 
the section. Unless, therefore, i t  can be shown 
th a t the p la in tiffs ’ claim arose out o f an agreement 
made in  relation to  the use or hire o f a ship, i t  
cannot be the subject o f an A d m ira lty  action in  rem 
in  the county court.

There was in  fact no evidence before the county 
court judge as to  the nature o f the dispute arising 
under the charter-party o f the B elfri, b u t the 
a rb itra to r’s award has been p u t in  before us and 
I  am prepared to  assume th a t both the claim  on 
which he gave his award in favour o f the plaintiffs, 
and the counterclaim which he dismissed, arose 
in  respect o f matters re lating to  the use or hire of 
the B e lfr i under the charter-party. In  other 
■words, I  am prepared to  assume tha t, i f  those 
same matters had been the actual subject o f the 
litiga tio n  before the county court judge, The A lina  
(5 Ex. D iv . 227) would have been decisive to  show 
th a t he had ju risd ic tion  in  A dm ira lty .

B u t in  m y opinion the claim in th is  action was 
not based upon th a t foundation a t all. I t  was an 
action upon the award. The award does no t in 
fact show upon its  face w hat was the nature o f the 
claim made by the p la in tiffs  ; nor is there any 
reason why i t  should do so, though incidentally i t  
happens to  show the nature o f the counterclaim, 
which was dismissed. The particulars o f the 
claim  contain no reference to  the nature o f the 
dispute or disputes arising under the charter-party. 
This is perfectly correct, because i t  is no part of 
the cause o f action upon an award to  show what 
was the nature o f the dispute. A ll th a t the 
p la in tiff has to  prove is th a t certain matters in 
dispute have been subm itted to  an a rb itra to r and 
th a t he has made his award in  the p la in tiff ’s favour.
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As a m atter o f pleading i t  is unneeessary and, as 
I  th in k , irregular to  specify the nature o f the 
d ispu te : see Bullen and Leake, Precedents of 
Pleadings, 3rd edit., pp. 71-74. The modern 
edition o f th a t classic follows the same precedent : 
see 9th edit., pp. 86-89. Quite p la in ly  the cause 
o f action is founded, in  the summons in  th is  case, 
upon the award itse lf and has no re lation to  the 
orig inal dispute which gave rise to  the arb itra tion.

That being so, I  should no t be prepared to  hold, 
even i f  the m atter were free from  au thority , th a t a 
claim  upon an award held under the arb itra tion  
clause in  a charter-party is a claim  arising ou t o f 
anv agreement made in  relation to  the use or hire 
o f a ship. I  th in k  th a t i t  is a common law claim 
upon an award and nothing else. I t  may be tha t, 
as the defendants are out o f the ju risd ic tion , th is  
means th a t the award is d ifficu lt o f enforcement, 
whether by action or by proceedings under sect. 12 
o f the A rb itra tion  A c t ; bu t th a t circumstance 
affords no ground fo r bring ing an A d m ira lty  action 
in  rem in  respect o f a common law claim.

This view o f the m atter is supported, even i f  i t  
is no t concluded, by the decision o f the Court o f 
Appeal in  Reg. v. Judge of the C ity of London 
Court (7 Asp. Mar. Law  Cas. 140; 66 L . 1. 
Rep 135 ; (1892) 1 Q. B . 273). This ease,
which is also o f great importance upon the 
other po in t, decided th a t no greater ju risd ic tion  
except w ith  regard to  charter-parties, was con 
ferred upon county courts by the County Courts 
A dm ira lty  Jurisdiction Acts, 1868 and 1869, than 
th a t which was possessed by  the A d m ira lty  Court 
itself. The po in t a t issue in  th a t case was whether 
an A dm ira lty  action lay  in  respect o f the negligence 
o f a p ilo t. There could be no question bu t th a t a 
common law action would lie (see per Lo rd  Esher,
M R .. a t p. 286 o f (1892) 1 Q. B .) ; b u t the claim 
in such an action would then have been lim ited  to
501., whereas i f  the A dm ira lty  ju risd ic tion  was 
available, the lim it  was 3001. There would, of 
course, as was pointed out in  the judgments, be 
other distinctions between the tw o jurisdictions 
resulting from  the difference between the A dm ira lty  
and common law doctrines as to  the d is tribu tion  of 
blame. The p la in tiff relied on the words “ and 
also as to  any claim in  to r t  in  respect o f goods 
carried in  any ship,”  which are also contained in 
sub-sect. (1) o f sect. 2 o f the A c t o f 1869, pa rt of 
which I  have already quoted. In  his judgm ent 
on p. 291, Lo rd  Esher, M .R., makes i t  quite clear 
th a t he was prepared to  ho ld th a t the A dm ira lty  
ju risd ic tion o f a county court extended to  a claim 
upon a charter-party on ly because he was bound 
bv The A lin a  (sup.), so to  hold ; b u t he said th a t 
he would fo llow  th a t case so fa r as i t  actually went, 
bu t no t one inch farther. W ith  th is  exception 
the court decided th a t the A dm ira lty  ju risd ic tion 
o f a county court was co-extensive w ith  th a t ot 
the A d m ira lty  Court itself. T ha t being the inch 
to  which p la in tiffs  in  a county court are entitled, 
i t  is no t d ifficu lt to  imagine w hat Lo rd  Esher would 
have said about the present attem pt to  take an ell. 
However th a t may be, I  am not prepared to  hold 
th a t a cla im  upon an aw ard made under the arb itra 
tion  clause o f a charter-party is w ith in  the words 
“  any claim  arising out o f any agreement made in  
relation to  the use or hire o f any ship. . . . .

Assuming, however, th a t I  am wrong, and th a t 
the cla im  upon th is  award comes w ith in  tne 
A dm ira lty  ju risd ic tion  o f the county court, there 
remains the question, raised by  the issue, whether 
the action in  rem can be directed against property 
o f the defendant owner other than th a t in  respect 
o f which the cause o f action arose. I  have some 
d ifficu lty  in  understanding what, in relation to  a

V o l . X V I I I . ,  N .S .

claim upon an award, the res would actually be. 
B u t th a t may be said to  be im m aterial, because i t  
is certain th a t the ship actually arrested, the steam
ship Beldis, could not possibly be the res connected 
w ith  the cause o f action. .

The learned county court judge was inv ited  to  
decide th is  issue upon a passage in  the judgment 
o f the Court o f Appeal in  The Heinrich  
Björn  (5 Asp. Mar. Law Cas. 391, 39a; 5 - 
L. T . Rep. 560 ; 10 Prob. D iv . 44, a t pp. 53 and o4).
I t  is evident from  his judgm ent tha t, having regard 
to  his own considerable experience in  A dm ira lty , 
he would probably have decided the issue the other 
wav i f  he had not fe lt himself bound by  the 
particu lar passage in  the judgm ent in  The Heinrich 
Björn. The passage is as follows :

“ B u t how and in  w hat manner was the new 
ju risd ic tion  thus given to  the A dm ira lty  Court 
by the statute o f 1840 to  be exercised? The 
answer is, th a t i t  must be exercised in  the manner 
fam ilia r to  the Court o f A dm ira lty  and to  a ll 
courts regulated by the c iv il law , either by  an 
arrest o f the person o f the defendant i f  w ith in  the 
realm, or by the arrest o f any personal P^°Pefi> ' 
o f the defendant w ith in  the realm, whether the 
ship in  question or any other chattel, or by pro
ceedings against the real property o f the defendant 
w ith in  the realm (The Charkieh, 1 Asp. Mar. Law 
Cas. 533 ; L . Rep. 4  A . &  E. 59, a t p. 91 ; see 
also per D r. Lushington, The Alexander Larsen,
1 W m . Rob. 288, a t p. 294).

“ B u t i f  the m aterial man may thus arrest tne 
property to  enforce his claim, how does his claim 
differ from  a m aritim e lien ? The answer is, th a t 
a m aritim e lien arises the moment the event occurs 
which creates i t ;  the proceeding m  rare which 
perfects the inchoate r ig h t relates back to  the 
period when i t  firs t attached : ‘ the m aritim e lien 
travels w ith  the th ing  in to  whosesoever possession 
i t  may come ’ (The Bold Buccleugh, 7 Moo. B. C. 
267, a t pp. 284 and 285) ; and the arrestcan extend 
only to  the ship subject to  the lien. B u t, o il the 
contrary, the arrest o f a vessel under the statute 
is on ly one o f several possible alternative proceed
ings ad fundandum jurisdictionem ; no r ig h t in  tne 
ship or against the ship is created a t any tim e before 
the arrest ; i t  has no relation back to  any earlier 
period ; i t  is available on ly against the property 
o f the person who owes the debt for necessaries ; 
and the arrest need no t be o f the ship in  question, 
bu t may be o f any property o f the defendant 

■ithin the realm.”
Mr. Bateson adm itted th a t th is  passage was 

decisive against him , bu t argued th a t i t  was obiter, 
and th a t in  any case i t  was wrong, beeing th a t 
the decision is already f if ty  years old, i t  would be a 
strong th ing  to  ask th is  court to  d iffer from  the 
statement o f the law contained in  the passage 1 
have quoted, i f  i t  was, as Mr. M iller contended, 
an integral pa rt o f the decision itself.

I t  is, therefore, necessary to  consider whether 
th is passage was or was no t obiter, and to  examine 
the facts in  th a t case in  order to  see w hat the po in t 

The claim was fo r necessaries, and thew a s .  a u e  c i c i i n i  , ------ .--------- *
cardinal fact was th a t a t the tim e when she was 
arrested the Heinrich B jö rn  had been sold to Parties 
who were complete strangers to  the cause o f action. 
Her former owner had entered in to  an agreement 
in  w riting  in  respect o f the supply o f the necessaries 
I t  was attempted, unsuccessfully, to  assert th a t
t h i s  agreement w a s  a  bottom ry bond ; altCTnative y ,
i t  was argued th a t there was a m aritim e lien on 
the ship in  respect o f necessaries. I f  there were 
a m aritim e lien the ship would, o f course, be subject 
to  the lien even in  the hands o f the new ownere , 
bu t i t  was held th a t there was no m aritim e lien fo r
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necessaries, though i t  was recognised th a t a claim 
to r necessaries would give a r ig h t to  seize the ship 
lo r  which the necessaries had been supplied in an 
action in  rem against owners on whose behalf the 
debt had been incurred. This righ t, however, d id ' 
not relate back so as to  be available against strangers 
• v.um fo r necessaries to  whom the property
n the ship had passed before action brought. In  

other words, when once the question whether the 
particular agreement amounted to  a bottom ry 
bond, which, fo r present purposes, is irre levant, 
was out o f the way, the on ly question remaining 
lo r decision was whether the supply o f necessaries 
gave rise to  a m aritim e lien. I f  not, the arrest 
o f the Heinrich B jörn  could not be justified, since 
a t the m aterial date, namely, the commencement o f 
the action although she was the res in  relation 
to  which the cause o f action arose, she was not a res 
belonging to  the defendant owner. I t  follows 
th a t i t  was quite unnecessary to  consider whether 
property o f the owner, other than the ship itself, 
was liable to  arrest in  an action in  rem The 
passage relied upon cannot, therefore, be regarded 
as a binding statement o f existing law on th is 
po in t, though, natura lly, a statement o f the law 
oy a court, composed as th a t Court o f Appeal was 
must carry weight. 1 y

I t  is, however, m ateria l to  notice th a t F ry , L .J . 
in  the passage quoted, couples w ith  the arrest o f 
the ship m question, or any other chattel, the arrest 
o f the person o f the defendant, i f  w ith in  the realm, 
and proceedings against the real property  o f the 
defendant w ith in  the realm. Now, the last-known 
instance o f the foundation o f A d m ira lty  ju risd ic tion
by the arrest o f the person was in  1780 (see the 
passage m  D r. Lushington’s judgm ent in  The 
Clara (Swab. 1, a t p. 3) quoted below). As regards 
the statement th a t the A d m ira lty  ju risd ic tion  was 
iounded by proceedings against the real property 
o f the defendant, th is  appears to  be open to  con
siderable doubt, as appears from  the in troduction 
to  the T h ird  E d ition  o f the late Mr. Roscoe’s book 
on A dm ira lty  Practice, p. 43, note (y). W ith  this 
qualification as regards proceedings against the 
real property o f the defendant, I  have no doubt 
tha t the passage relied upon is an accurate state
ment o f the practice o f the old A dm ira lty  Court in  
former days. As regards arrest o f the person, I  
propose to  leave the m atter where D r. Lushington

™  Trv  C <iTa' W' th  th is  fu rthe r observation, th a t The Clara was tr ie d  in  1855, fifteen years 
a fte r the Acts o f 1840 establishing the H igh Court
ih  Ad1r" lrar]ty  I . th a t no one would know better 
than D r. Lushington what was the practice pre
va iling  in  A dm ira lty  a t the tim e when those Acts 
were passed ; and th a t i t  is common ground th a t 
since th a t decision in  1855 there is no trace o f anv 
a ttem p t to  found an A d m ira lty  action by the 
arrest o f the person o f the defendant.

As regards the arrest o f property, there can, I  
th in k  be no doubt th a t the old A dm ira lty  Court 
asserted the rig h t to  found ju risd ic tion  by the 
arrest o f any property o f the defendant w ith in  the 
ju risd ic tion  o f the Adm ira l. This appears quite 
clearly from  the in troduction by Mr. Marsden to  
the Select Pleas m  the Court o f A dm ira lty , pub
lished by  the Seiden Society, p. lx x i., which was 
relied on by  Mr. M iller. The passage, o f which the 
marginal note is “  Points o f law and practice • 
arrest, reads as follows : “  The follow ing points 
may be noted as to  the practice o f the court and the 
law which i t  administered : The ord inary mode o f 
commencing the su it was by arrest either o f the 
person o f the defendant or o f his goods. A rrest o f 
goods was quite as frequent as arrest o f the ship ; 
and i t  seems to  have been im m ateria l what the goods’

were, so long as they were the goods o f the defendant 
and were w ith in  the A dm ira l’s ju risd ic tion  a t the 
tim e o f arrest. As pointed ou t below, the A d m ira l 
at th is  period asserted and exercised a jurisdiction 
over a ll public streams, rivers, and waters, whether 
the same were w ith in  the body o f a county or not. 
Scarcely a trace appears o f the modern doctrine of 
arrest being founded upon a m aritim e lien ; the 
fact th a t goods.and ships th a t had no connection 
w ith  the cause o f action, except as belonging to  the 
defendant, were subject to  arrest, points to  t{i<‘ 
conclusion th a t arrest was mere procedure, and tha ' 
its  on ly object was to  obtain security th a t judgment 
should be satisfied. The form  o f the artic le  upon 
firs t decree shows th a t the defendant was always 
cited “  a t ” — apud—the goods o r ship arrested, 
and th a t i f  he d id  not give bail to  satisfy judgment 
the suit proceeded against h im  in  his absence as 
well as against the res.”

A t  p. 40 o f the In troduction  to  the T h ird  Edition 
o f Roscoe’s A dm ira lty  Practice, the learned 
author cites Clerke’s Praxis to  the effect th a t : “  I fauthor cites Clerke’s Praxis to  the effect th a t : 
the defendant could not be personally arrested in  a 
c iv il cause by reason o f being out o f the kingdom, 
or because he had absconded, and he had any goods, 
wares, ship, or p a rt o f a ship, or vessel upon the sea. 
or w ith in  the flux  and reflux o f the sea, a warrant 
could be taken out to  arrest such goods or such a 
ship belonging to  the defendant debtor, in  whose 
hands soever they were ; and upon the attachment 
o f such goods the debtor was cited specially in 
respect o f the goods, and generally a ll others who 
had or pretended to  have any rig h t to , o r interest 
in , the said goods, to  appear on such a day to 
answer the p la in tiff in  a certain m aritim e and c iv il 
cause.”  He proceeds (p. 44) to  show th a t this 
process was a proceeding in  rem in  the sense tha t, 
i f  the defendant d id  not appear, the su it could go 
on w ithou t in  any way touching the person, and 
th a t by the operation o f the judgm ent the defendant 
was deprived o f his property in  the chattel, unless 
he appeared, in  which case the proceedings went 
on in  the ord inary course as an action in  personam. 
He attribu tes the development o f th is  fo rm  of 
action to  the prohibitions to  which the old A dm ira lty  
Court was subjected by the courts o f common law 
i f  i t  attem pted to  act in  personam.

B ut, in  m y opinion, i t  would be most unsafe to 
arrive a t any conclusion as to  the scope o f A d 
m ira lty  ju risd ic tion  a t and a fte r the passing o f the 
Acts o f 1840, w ithou t bearing in  m ind th a t the old 
A dm ira lty  Court was consistently asserting claims 
to  exercise ju risd ic tion  which the courts o f common 
law as consistently prohibited. Even w ith  regard 
to  the claim  which was the subject-matter of 
Reg. v. Judge o f the C ity o f London Court (sup.), 
i f  the Select Pleas in  the Court o f A dm ira lty  had 
been published a t the tim e when Lo rd  Esher gave 
his judgm ent I  doubt whether he would have 
asserted as emphatically as he does on p. 298 of 
(1892) 1 Q. B . th a t “  from  the beginning o f tim e 
u n til now not one case is to  be found in  the A d
m ira lty  Court o f any such action being entertained 
against a p ilo t.”  There are, in  fact, the records of 
two such cases in  th a t volume. Again, on p. 293, 
contrasting the English and American Courts of 
A dm ira lty , the learned Master o f the Rolls asserted 
th a t i t  was undoubted th a t no ju risd ic tion  over a 
po licy o f insurance in  respect o f ships o r goods has 
ever been attem pted in  England. B u t the Patent 
o f the A dm ira lty  judge is set ou t in  an artic le  by 
the late Lord  Phillim ore under the t it le  o f “  The 
H igh  Court o f A d m ira lty ”  in  the Encyclopedia 
Britannica, 14th E d it., Vol. 1, pp. 171-2. The 
patent had been, in  form , substantia lly unchanged 
from  Tudor times, though the significant words
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“ the statutes to  the contrary no tw iths tand ing”  
do not appear in  the more modern patents. Juris
d ic tion in  respect o f policies o f insurance is expressly 
mentioned ; as is also the widest possible ju ris 
d iction to  arrest goods (see Warner v. Wheler, 
Marsden’s Select Pleas in  the Court o f A dm ira lty , 
vol. 1, p. 220). B u t i t  is generally recognised tha t 
the patent was extravagant in  its  claims. A  
history o f the struggle over ju risd ic tion  is set out 
by M r. Roscoe in  the in troduction to  which I  have 
already referred. I t  may be assumed th a t the 
A dm ira lty  Court d id  not subm it to  the lim ita tions 
imposed by  the courts o f common law w ithou t a 
protest. For example, a forcible expression o f the 
[jo in t o f view o f the c iv ilian  is to  be found in  the 
remonstrance by  D r. D avid  Lewis, the A dm ira lty  
judge o f Queen E lizabeth’s tim e, which can be 
seen in  the artic le on Doctors’ Commons in  Stow’s 
“  Survey o f London.”  Again, the B lack Book 
o f the A dm ira lty , Vol. I ,  contains an ordinance 
directing an inqu iry  to  be made concerning

“ a ll those whoe doe sue any merchant, mariner 
or other person whatsoever a t common law of 
the land for any th ing  o f auntient r ig h t belonging 
to  the m aritim e law ”

and directing th a t on conviction the p la in tiff shall 
be

“  fined to  the K ing  fo r his un law fu ll and vexatious 
suite and besides shall w ithdraw  his suite from  
the common law and shall bring i t  in  the A d
m ira lty  Court, i f  hee w ill prosecute any fu r th e r ”  
(see the reprin t in  the Rolls Series, p. 83).
I t  is, however, unnecessary to  elaborate th is  

aspect o f the m atter. The po in t o f Lo rd  Esher’s 
judgm ent in  Reg. v. Judge of the C ity of London 
Court is th a t, even i f  a particu lar ju risd ic tion 
was asserted by  the A dm ira lty  Court, the assertion 
must be considered in  ligh t o f the prohibitions from  
tim e to  tim e imposed by the courts o f common law, 
to  which i t  was in  those days always subject. I t  
must always be remembered th a t i t  was not u n til 
the Acts o f 1840 th a t the H igh Court o f A dm ira lty  
was established as a court w ith  a ju risd ic tion  
defined by statute and a judge whose salary was 
chargeable upon the Consolidated Fund, and who 
was given in  express terms a ll the privileges and 
protection appertaining to  the judges o f the courts 
o f common law. In  m y opinion, the on ly safe 
rule is to  assume th a t Parliam ent intended th a t the 
jurisdiction and practice then existing, b u t as 
extended and im proved by the specific enactments 
o f the statute, should thenceforward be the ju r is 
d iction and practice o f the A dm ira lty  Court.

I t  is adm itted th a t the industry  o f counsel has 
not resulted in finding a single instance in  which, 
either between the passing o f the Acts o f 1840 and 
the decision in  The Heinrich B jörn  in  1885, or from  
then u n til the present tim e, property, other than 
th a t d irectly  connected w ith  the cause o f action, 
has been arrested as the res in  an A dm ira lty  action. 
On the contrary, as Scott, L .J . pointed out t “ ® 
course o f the argument, one aspect o f the subject 
under discussion in  The Heinrich B jörn  is eloquent 
to  show th a t no such r ig h t was believed to  exist, 
in  the passage quoted above from  the In troduction  
to  the Select Pleas in  A dm ira lty , Mr. Marsden 
speaks o f the modern doctrine o f arrest being 
founded on a m aritim e lien. This doctrine is 
clearly expressed in  the opinion o f the P rivy  
Council, given by Sir John Jervis in  The Bold 
Buccleugh (7 Moo. P. C. 267, a t p. 284), where i t  is 
la id down th a t a m aritim e lien is the foundation of 
the proceeding in  rem, a process to  make perfect a 
rig h t inchoate from  the moment the lien attaches ; 
and w h ils t i t  must be adm itted th a t where such a

lien exists, a proceeding in  rem may be had, i t  w ill 
be found to  be equally true, th a t in  a ll cases where a 
proceeding in  rem is the proper course, there a 
m aritim e lien exists, which gives a privilege or 
claim upon the th ing, to  be carried in to  effect by 
legal process.

This view as to  the coincidence o f the m aritim e 
lien and the action in  rem was expressly disap
proved in  the House o f Lords in  The Heinrich  
B jörn  (6 Asp. Mar. Law Cas. 1 ; 55 L . T. 
Rep. 66 ; 11 App. Cas. 270) (see in  particular 
the speech of Lo rd  F itzGerald, a t pp. 285 and 286.
11 App. Cas). B u t the very fact th a t in  1851 i t  
should be possible fo r the P riv y  Council to  lav 
down th a t the action in  rem was exactly co-extensivc 
w ith  the m aritim e lien, which was said to  be its  
foundation, shows th a t no one then contemplated 
th a t an action in  rem could be founded on the 
arrest o f property o f the defendant owner uncon
nected w ith  the circumstances g iv ing rise to  the lien.

This brings me to  a consideration o f the decision 
o f the House o f Lords in  The Heinrich Björn. 
affirm ing the Court o f Appeal. In  the opening 
paragraph o f his speech Lo rd  Watson used the 
following words :

“  The action is in  rem— th a t being, as I  under
stand the term , a proceeding directed against, a 
ship or other chatte l in  which the p la in tiff seeks 
either to  have the res adjudged to  h im  in  property 
or possession, or to  have i t  sold, under the au thority  
o f the court, and the proceeds, o r pa rt thereof, 
adjudged to  h im  in  satisfaction o f his pecuniary 
claims. The remedy is obviously an appropriate 
one in  the case o f a p la in tiff who has a rig h t of 
property or other real interest in  the ship, or a 
claim o f debt secured by  a lien which the law 
recognises. We have been informed th a t under 
the recent practice o f the A dm ira lty  Court the 
remedy is also given to  creditors o f the shipowner 
fo r m aritim e debts which are not secured by lien ; 
and in  th a t case the attachm ent o f the ship, by 
process o f the court, has the effect o f giving the 
creditor a legal nexus over the proprie tary interest 
o f his debtor, as from  the date o f the attachment.

“ The position o f a creditor who has a proper 
m aritim e lien differs from  th a t o f a creditor in an 
unsecured claim in  th is  respect— tha t the former, 
unless he has forfeited the rig h t by his own laches, 
can proceed against the ship notw ithstanding any 
change in  her ownership, whereas the la tte r cannot 
have an action in  rem unless a t the tim e o f its 
in s titu tion  the res is the property o f his debtor.”  

In  th is  passage Lo rd  Watson, while stating th a t 
a m aritim e lien does give rise to  an action in  rem, 
and recognising th a t an action in  rem is aJ^o 
available in  respect o f m aritim e debts which are 
not secured by  lien, is engaged in  showing th a t in 
the one case the action survives, and in  the other 
case does not survive, change o f ownership o f the 
ship. This statement is not, o f course, quite 
exhaustive, because under neither heading need the 
res necessarily be a ship : i t  may be the cargo, or 
the proceeds o f the ship or cargo, and arrest o f the 
cargo may include arrest o f the fre ight. B u t i t  
is quite p la in  th a t in  stating the modern practice 
o f the A d m ira lty  Court Lord  Watson is regarding 
the res as being the very th ing  in  respect o f which 
the m aritim e debt, or the m aritim e lien, as the 
case may be, has arisen. There is no t a h in t in 
the passage quoted o f the bringing o f a m aritim e 
action against anything other than th a t which 
gives rise to  the cause o f action. I t  is quite true 
th a t in  the House o f Lords, as in  the Court of 
Appeal, i t  was unnecessary, once i t  was decided 
th a t there was no m aritim e lien fo r necessaries, to 
discuss a ll possible aspects o f the action in  rem
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B u t o f the tw o statements o f the law, both o f 
which are obiter, th is  is the higher tribuna l. Even 
i f  i t  does not purport to  be exhaustive, I  am 
convinced th a t i t  is correct as a statement o f 
A dm ira lty  ju risd ic tion  and practice in  recent times 
and I  propose to  fo llow  it .

This view, in  m y opinion, is supported by The 
Dictator (7 Asp. Mar. Law Cas., pp. 175, 
251 ; 67 L . T . Rep. 563 ; (1892) P. 304).
The po in t fo r decision in  th a t case was whether, 
in  an action in  rem in  which ba il had been given 
to  avoid an actual arrest, the res was or was not 
subject to  execution by  w r it  o f f ie r i facias in  
respect o f a sum recovered in  excess o f the amount 
o f the bail. S ir Francis Jeune held th a t the ship 
was no t exempt from  execution. A fte r reviewing 
the early h istory o f the action in  rem the learned 
President says, a t p. 313 o f (1892) P. : “  Actions 
beginning w ith  arrest o f the person became obsolete 
in  practice ; as D r. Lushington says in  The Clara 
(Swab. 1, a t p. 3) in  the last century, the last 
recorded instance being in  1780 ; and arrest o f 
property merely to  enforce appearance became 
rare or obsolete, though in  theory such arrest o f 
the person or property would seem s t il l to  be 
permissible (per F ry , L .J ., in  The Heinrich B jörn,
5 Asp. Mar. Law  Cas. 391 ; 52 L . T. Rep. 
560 ; 10 Prob. D iv . 44, a t pp. 53, 54). On the 
other hand, arrest o f p roperty over which 
a lien could be enforced became more common as 
the idea o f a pre-existing m aritim e lien developed, 
and arrest o f property, in  order to  assert, fo r the 
creditor, th a t legal nexus over the proprie tary 
interest o f his debtor, as from  the date o f the 
attachment, o f which Lo rd  Watson speaks in  The 
Heinrich B jö rn  (6 Asp. Mar. Law Cas. 1 ; 55 L . T. 
Rep. 66 ; 11 App. Cas. 270, a t p. 277), grew up.

I t  w ill be observed tha t, though Sir Francis 
Jeune used the words “  rare or obsolete ”  in  connec
tion  w ith  arrest o f property, he evidently regarded 
arrest whether o f the person or property merely 
fo r the purpose o f compelling appearance as being 
in  the same category, and on ly mentioned either 
as being theoretica lly permissible because o f the 
d ictum  in  the Court o f Appeal in  The Heinrich  
Björn. I t  is un like ly  th a t i f  there had been any 
other subsisting foundation fo r the arrest of 
property unconnected w ith  the cause o f action Sir 
Francis Jeune would no t have said so. I t  is 
w orthy o f note th a t Lo rd  Watson founds his 
statement as to  the nature o f th a t k ind  o f action 
in  rem which is unconnected w ith  a m aritim e lien 
upon recent A d m ira lty  practice. In  the th ird  
ed ition o f W illiam s and Bruce on A d m ira lty  
Practice, a t p. 249, the fo llow ing passage occurs :
“  A d m ira lty  proceedings m ay be in  rem or in  
personam. B y  proceedings in  rem the property 
tn  relation to which the claim has arisen, or 
the proceeds o f such property  when in court, can be 
proceeded against, and made available to  answer 
the claim. This method o f proceeding is peculiar 
to  courts exercising A dm ira lty  ju risd ic tion  and 
generally i t  is in  order to  ava il themselves o f the 
advantages thus afforded th a t suitors resort to  the ir 
ju risd ic tion . B u t in  cases where the p la in tiff does not 
desire to  proceed against the property, the method 
o f proceeding in  personam may be resorted to .”

In  the late Lo rd  P h illim oreV artie le  on A dm ira lty  
ju risd ic tion  in  Vol. 1 o f the Encyclopaedia B ritan - 
nica, 14th edit., pp. 173-174, i t  is p la in ly  assumed, 
though not expressly stated, th a t the res must 
be th a t in  relation to  which the claim  has arisen. 
F ina lly , in  pars. 94 and 95 o f the t it le  “  A d m ira lty  ”  
in  the second edition o f Ha lsbury’s Laws o f 
England, fo r which Lo rd  M errivale and Langton, J. 
are responsible, i t  is stated defin ite ly th a t both

arrest o f the person and arrest o f any property 
belonging to  h im  in  t id a l waters have become 
obsolete. Even i f  these statements o f the law are 
not, s tr ic tly  speaking, authorities, they make a 
form idable collection o f views about the modem 
law and practice held by  those best qualified to 
know w hat the law and practice are.

B u t Mr. M iller argued th a t once i t  was shown 
th a t the old law and practice were in  his favour, 
i t  was im m ateria l th a t te x t writers, however 
eminent, declared th a t the law and practice hail 
become obsolete. I t  must be shown how and why 
they had become obsolete. I  am inclined to 
th in k  th a t the solution is to  be found in  the passage 
from  the In troduction  to  the Select Pleas in 
A d m ira lty  quoted above. I t  w ill be recalled tha t 
M r. Marsden draws the conclusion th a t arrest was 
mere procedure, and th a t its  on ly object was to 
obtain security th a t the judgm ent should be satis
fied. I t  may be th a t th is  was no t the only, or 
indeed the prim ary, object, and th a t the original 
object o f arrest, as Mr. Roscoe suggested in  the 
in troduction  to  which I  have already referred, was 
to  found ju risd ic tion  a t a tim e  when any attem pt 
to  assume ju risd ic tion  in  personam was prohibited 
by  the common law courts. I t  would appear, 
however, th a t even before actions in  personam 
were recognised by  the statutes to  which I  am about 
to  refer, th is  method o f procedure was adopted in 
the old A d m ira lty  Court. In  The M ila n  (Lush. 
388, a t p. 397) D r. Lushington says th a t “  B y  the 
ancient law o f the A d m ira lty  w ith  respect to  
damage by  collision, whether the damage was 
occasioned to  ship or to  cargo, the mode o f pro
ceeding was twofo ld, either by  an action in  rem or 
by  an action in  personam.”

There are indications o f th is  in  the text-books (see 
W illiam s and Bruce, 3rd edit., p. 321, and Roscoe, 
3rd edit., p. 45, note (c)) ; b u t i t  is d ifficu lt to 
define when th is  practice grew up o r whether, or 
to  w hat extent, i t  was recognised by the common 
law courts. Probably the action in  personam 
developed ou t o f the original practice o f founding 
ju risd ic tion  by  arrest o f the person (see per 
Jeune, P. in  The Port Victor, 9 Asp. M ar. Law 
Cas., pp. 163, 182; 84 L . T . Rep. 677; (1901)
P. 243, a t p. 249), and grew as the la tte r 
fe ll in to  desuetude.

W ith  regard to  the statute law, there is no 
m ention in  the Acts o f 1840 o f either fo rm  o f 
action. The firs t s ta tu to ry  reference to  an 
A d m ira lty  action in  personam appears to  be 
contained in  sect. 13 o f the A d m ira lty  Court Act, 
1854. Seeing th a t the A c t deals almost entire ly 
w ith  procedure, and th a t the subject-m atter o f the 
section is not referred to  in  the preamble, which 
merely recites the expediency o f resolving doubts 
about the administering o f oaths and fo r provid ing 
fo r the collection o f fees, i t  is un like ly  th a t sect. 13 
was regarded as effecting any very revolutionary 
change in  the law or practice. The section reads 
as follows : “  In  a ll cases in  which a p a rty  had a 
cause or r ig h t o f action in  the H igh  Court of 
A dm ira lty  o f England against any ship or freight, 
goods, or other effects whatever, i t  shall no t be 
necessary to  the in s titu tion  o f the su it fo r such 
person to  sue out a warrant fo r the arrest thereof, 
bu t i t  shall be competent to  h im  to  proceed by 
way o f m onition, c iting  the owner or owners o f 
such ship, fre ight, goods, or other effects to  appear 
and defend the suit, and upon satisfactory proof 
being given th a t the said m onition has been 
personally served upon such owner or owners, the 
said court may proceed to  hear and determine the 
suit, and m ay make such order in  the premises as 
to  i t  shall seem r ig h t.”
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The rig h t to  issue a m onition in  personam against 
the owner or owners is given, bu t the rig h t to  
proceed in  rem is no t taken away. I t  is clear, how
ever, th a t in  the case o f arrest, the ship, freight, 
goods or other effects to  be arrested are those in  
relation to  which the cause o f action arises, lh e  
words “  cause or r ig h t o f action against any ship 
or fre ight, goods, or other effects whatever are 
perfectly ap t to  describe the arrest o f the ship, 
fre ight, cargo, tackle, and other apparel connected 
w ith  the ship in  respect o f which the cause o f action 
arose, b u t would be inap t in  connection w ith  a 
supposed r ig h t to  arrest any other property o f the 
the defendant owner. Moreover, the Rules, Orders 
and Regulations made by  Order in  Council, in  
pursuance o f the Acts o f 1840 and 1854, on the 
29th November, 1859, and the forms the use of 
which is thereby enjoined (see Coote s A dm ira lty  
Practice, 2nd edit., p. 190, et seq.) lead to  the same 
conclusion. When, therefore, by sect. 35 o f the 
A dm ira lty  Court A c t o f 1861 Parliam ent enacted 
th a t the ju risd ic tion  conferred by th a t A c t upon 
the H igh  Court o f A dm ira lty  m ight be exercised 
either by  proceedings in  rem or by  proceedings m  
personam, i t  was merely enlarging the ju risd ic tion ,
bu t not c h a n g i n g  the forms o f action by which th a t
ju risd iction m ight be exercised. ,

Arrest, either o f person or property, has long 
ceased, therefore, to  be necessary in  order to  round 
jurisdiction. N or is arrest o f property, other than 
the th in g  in  relation to  which the clamn arises, 
necessary in  order to  obtain security th a t the 
judgment shall be satisfied. I t  is true tha t, unless 
the defendant appears to  an action in  rem, satisfac
tion  o f the judgm ent is lim ited  to  the value o f the 
res bu t i f  the defendant appears, the action pro- 
ceeds in  personam as well as in  rem. In  such a 
case, as where the action is brought m  personam in  
the firs t instance, execution can issue against any 
property o f the defendant, including any surplus 
value o f the res over and above the amount fo r 
which ba il has been given (see The Dictator (sup.), 
The Gemma (8 Asp. Mar. Law Cas. 585 ; 81 L . i .  
R pd 379 ; (1899) P. 285), and The Joanms Vatis 
(16 Asp. Mar. Law Cas. 13 ; 127 L . T . Rep. 494 ; 
11922) P. 213). In  m y opinion, arrest o f property 
unconnected w ith  the claim  was merely procedural, 
and the m axim  “  cessante ratione leges cessat ipsa 
lex," applies. I  fo r one am no t prepared to  quote 
Lo rd  Esher’s words in  Reg. v. Judge of the City of 
London Court (sup.), a t p. 299 o f (1892) 1 Q. B ., 
to  “  reopen the floodgates o f A d m ira lty  ju risd ic
tion  ”  upon the public, especially when th a t public 
is an in ternational public, and I  can see th a t the 
innovation would be disastrous to  the prestige o f

t h M r°UM iller, however, subm itted th a t even i f  i t  
was established th a t in  the Probate, Divorce and 
A dm ira lty  D iv is ion the r ig h t to  proceed m  rem 
is lim ite d  to  the res which gives rise to  the cause 
o f action, th a t cannot apply to  the s ta tu tory 
ju risd ic tion  given to  a county cnurt. He relied m 
particu lar on the fact th a t the A c t o f 1869 as 
construed in  The A lin a  (sup.), gave to  county 
courts an A d m ira lty  ju risd ic tion  in  respect o f 
charter-parties, which p la in ly  is not possessed by 
the Probate, D ivorce, and A d m ira lty  Divisions. 
By sect. 3 o f the A c t th is  extended ju risd ic tion  
may be exercised by proceedings in  rem as well as 
in  personam. Therefore, he argued, the meaning 
of the words “  proceedings in  rem in  the A c t o l 
1869 cannot be restricted to  the process m  rem 
as understood in  the H igh Court.

I  am not convinced by th is  argument, sect. 3 
o f the A c t o f 1869 merely repeats, w ith  reference 
to  the county court, the corresponding enactment

w ith  reference to  the H igh Court o f A dm ira lty  
contained in  sect. 35 o f the A d m ira lty  Court Act, 
1861 which, as has already been shown, was merely 
declaratory o f the effect o f sect. 13 o f the A c t o f 
1854. I  see no ground fo r supposing th a t the 
Legislature meant to  enact th a t the nature o f the 
process should differ in  the tw o cases, even i f  the 
causes o f action in  relation to  which i t  could be 
employed were more extensive in  the one case 
than in  the other (see per James L .J ., in  The A lm a
( SU'D.V

In  support o f his construction o f the statute, 
M r. M ille r also relied upon D r. Lushington’s judg
ment in  The Alexander Larsen (1 W m . Rob. 288).
I  do no t th in k , however, th a t th a t judgm ent really 
assists his argument. The question there was 
whether the A c t o f 1840, which gave the H igh 
Court o f A d m ira lty  ju risd ic tion  to  decide a ll claims 
for, among other things, necessaries supplied to 
any foreign ship, enabled the court to  t r y  a claim 
fo r such necessaries which had arisen before the 
passing o f the Act. D r. Lushington said in  effect 
th a t the action could no t have been entertained 
before the statute because i t  would probably have 
been prohibited, though i t  was p la in ly  w ith in  the 
orig inal scope o f the m aritim e law, bu t th a t as 
the Legislature had recognised the cause o f action, 
and there were no words proh ib iting  the court from  
entertain ing a fte r the passing o f the statute a 
claim  which had arisen before the statute, there 
was ju risd ic tion  to  t r y  the action. W hether the 
actual decision was o r was no t in  accordance w ith  
the general principles governing the construction 
o f statutes i t  is unnecessary to  inquire, as i t  does 
no t seem to  me to  touch the present po in t. W hat 
is im portan t is th a t in  the above decision given 
in  the year a fter the setting up o f the H igh  Court 
o f A dm ira lty , D r. Lushington uses these words 
(sup., a t p. 294) : “ The statute therefore simply 
confers upon the court a ju risd ic tion  to  be em
ployed in  every law fu l mode which the court has 
the power to  exercise fo r enforcing the payment ; 
i t  m ight be by arresting the person o f the owner 
i f  he were resident here, or by arresting the pro
pe rty  in  case a necessity occurred.

As th is  passage is one o f the foundations o f the 
dictum  in  The Heinrich B jörn, in  the Court o f 
Appeal (sup.), i t  is w orth  noting th a t i t  is a lit t le  
surprising, having regard to  w hat he said fourteen 
years la ter in  The Clara (sup.), th a t D r. Lushington 
should be speaking in  1841 o f arrest o f the person 
as a law fu l mode o f exercising ju risd ic tion  ; bu t 
i t  is significant th a t even in  connection w ith  arrest 
o f the person he speaks o f the arrest not o f “  his ’ 
property b u t o f “ t h e ”  property, by  which the 
context seems to  show th a t he means the property 
in  relation to  which the claim has arisen. This 
appears even more clearly from  the relevant 
passage in  his judgm ent in  The Clara (Swab. 1), 
where he says (a t p. 8) : “  In  the A d m ira lty  Court 
there were tw o  modes o f proceeding by arrest ol 
the person, or arrest o f the ship. The proceeding 
by  arrest o f the person has now fo r many years 
been obsolete ; I  cannot exactly say how long, bu t 
I  th in k  there was a precedent in  1780 ; the amount 
o f damage done was the on ly l im it  to  the' amount 
th a t m ight be recovered. The proceedings by 
arrest o f the ship— or in  rem, as i t  is called—was 
the most sure, fo r to  the extent o f the value o f the 
ship the p la in tiff would be sure o f any amount o f
damage decreed.”  ,

B u t M r. M ille r also relied on Mr. Carver s argu- 
m ent in  The Zeta (7 Asp. Mar. Law  Cas. 360; 
69 L . T . Rep. 630 ; (1893) A . C. 468, at 
p. 475) as being a statement by an eminent 
A d m ira lty  practitioner o f the existing law. I
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th in k , however, th a t we are bound by the decision 
both in  th a t case and in  the case o f Reg. v. Judge 
of the C ity of London Court (sup.), followed, as they 
were, by a D iv is ional Court in  The Champion 
(150 L . T. Rep. 318 ; (1934) P. 1), to  hold tha t, 
except w ith  regard to  the special case o f charter-, 
parties, the A dm ira lty  ju risd ic tion  given to  county 
courts is th a t which was then exercised by the 
H igh Court o f A dm ira lty .

In  th is  connection the proviso to  sect. 8 o f the 
M aritim e Conventions A c t, 1911, is significant. 
This section, which applies expressly to  a ll courts 
exercising A d m ira lty  ju risd ic tion  in  th is  country, 
imposes a lim ita tio n  o f two years upon any action 
to  enforce any cla im  against a vessel or her owners 
(tha t is to  say, upon an action whether in  rem or 
in  personam) in  respect, among other things, o f 
any damage or loss to  another vessel, her cargo 
or fre igh t, or any property on board her caused 
by the fa u lt o f the form er vessel, or in  respect o f 
any salvage services, bu t provides th a t “  any 
Court having ju risd ic tion  to  deal w ith  an action 
to  which th is  section relates . . . shall, i f  satisfied 
th a t there has not during such period been any 
reasonable opportun ity  o f arresting the defendant 
vessel w ith in  the ju risd ic tion  o f the Court . . . 
extend any such period to  an extent sufficient to  
give such reasonable opportun ity .”

I t  is true th a t th is  section does not cover a ll 
cases in  which proceedings in  rem. are available ; 
but, between them, the two classes o f case men
tioned form  the m a jo rity  o f A d m ira lty  causes. 
I t  is improbable th a t Parliam ent would have 
enacted th is  proviso w ith  regard to  the arrest o f 
the defendant vessel i f  in  an A dm ira lty  action in  
a county court there was also ju risd ic tion  to  arrest 
any other property  o f the defendant owner w ith in  
the realm.

F or these reasons, like  Lord  Esher, I  find  i t  
impossible to  suppose th a t in  1869 Parliam ent 
meant to  give to  county courts any ju risd ic tion  
wider, w ith  the exception mentioned, than i t  had 
conferred on the H igh Court o f A d m ira lty  in  1840. 
The appeal also succeeds, therefore, on the po in t 
actua lly argued before the learned county court 
judge.

As regards costs, the respondents bear the 
responsibility fo r starting  th is  misconceived 
litig a tio n  w ith  the original arrest o f the ship.
I t  is true th a t by concurring in  the issue, which 
is also misconceived, the appellants have enhanced 
the costs. B u t I  th in k  th a t costs should fo llow  the 
event. The appeal w ill be allowed w ith  costs here 
and below. The costs in  the county court w ill be 
on the “  C ”  scale.

Scott, L.J. (read by S w i f t , J.).— This appeal 
is from  a judgm ent o f the county court judge for 
Monmouthshire s itt in g  a t Newport on an issue 
agreed between the interveners in  the action and 
the p la in tiffs  on the record, in  which the in te r
veners challenged the r ig h t o f the p la in tiffs  to  
proceed in  rem against the steamship Beldis 
belonging to  the defendants. The action was 
brought in  th a t court in  its  A d m ira lty  ju risd ic tion  
by a p la in t in  rem dated the 5th A p ril, 1935, 
against the steamship Beldis. The particulars o f 
claim  were expressed to  be fo r money due and 
payable by  the defendants, the owners o f the 
steamship Beldis, to  the p la in tiffs under an award 
dated the 24th January, 1935, in  an arb itra tion  
held by v irtue  o f a clause in  a charter-party dated 
the 13th Ju ly , 1933, and made between the 
defendants and the pla in tiffs, whereby the a rb itra to r 
awarded to  the p la in tiffs  the sum o f 271. 4s. 6 d. 
composed o f an item  o f 19?. 7s. 6d. fo r money due

in  account and an item  o f 71. 17s. fo r costs. 
Judgment was in  default o f appearance signed fo r 
the amount claimed.

A fte r judgm ent Messrs. Lam bert Brothers, 
L im ited , sought to  intervene. B y  the ir affidavit 
they stated th a t they were mortgagees o f the 
steamship Beldis under a mortgage for 20,0001- 
sterling registered a t Oslo on the 25th May, 1929 ; 
they challenged the p la in tiff ’s r ig h t to  proceed 
in  rem against th a t ship, asked leave to  enter an 
appearance on the grounds (inter alia) th a t the 
arrest o f the steamship Beldis was illegal and that 
the proceedings were wrongly taken in  rem, and 
prayed th a t the judgm ent signed in  the action in 
th e ir absence m ight be set aside. A n  issue was 
agreed between them  and the p la in tiffs  in  the 
fo llow ing terms : “  We, the p la in tiffs  and the
interveners in  the above-named action, herewith 
subm it the follow ing sole issue to  be tr ied  by this 
Honourable Court, pleadings being w a ived : 
W hether the p la in tiff ’s action in  rem against the 
steamship Beldis is maintainable in view o f the 
fact th a t the p la in tiffs ’ claim  in  th is  action arose 
out o f a charter-party o f the steamship Belfri, 
being a ship belonging to  the same owners. T tie 
said parties agree th a t in  the event o f the question 
raised in  th is  issue being answered in  the affirmative, 
there shall be judgm ent fo r the p la in tiffs  w ith  
costs, and in  the event o f the question raised in 
th is  issue being answered in  the negative, there 
shall be judgm ent fo r the interveners w ith  costs.”  

The county court judge tr ie d  th is  cause and 
held on the au tho rity  o f certain dicta o f the Court 
o f Appeal in  the case o f The Heinrich B jörn  
(5 Asp. Mar. Law Cas. 391; 52 L . T. Rep. 560 ; 
10 Prob. D iv . 44) th a t the contention o f the 
interveners was wrong and gave judgment 
against them. The interveners then appealed 
to  th is  court, the p la in tiffs  being respondents.

On the hearing o f the appeal the said award 
was produced to  us and i t  appeared on its  face 
th a t the charter-party in question was made not 
in  respect o f the steamship Beldis, the ship against 
which the action in  rem was institu ted, bu t in 
respect o f a different ship altogether, also belonging 
to  the defendants, namely, the steamship Belfri- 
I t  fu rthe r appeared from  the award th a t the said 
s 111 n o f 19Z. 7s. 6d. was a balance due to  the 
pla in tiffs in account, being in  fact, as we were 
informed by  Counsel, an overpayment o f charter 
hire o f the steamship Belfri.

The phraseology o f the issue indicates th a t in 
the view o f both parties the p la in tiffs ’ action, 
although based on the award, was nevertheless a 
cla im  which arose “  out o f an agreement made in 
relation to  the use or hire o f a ship,”  because the 
a rb itra tion  had been held pursuant to  an arb itra tion 
clause in  the charter-party o f the steamship Belfri 
and because the dispute before the a rb itra to r “  had 
arisen out o f ”  th a t agreement.

In  the above circumstances tw o questions call 
fo r decision. Question 1 : Assuming th a t “  the 
cause ”  was one which could have been prosecuted 
in  rem against the steamship B e lfr i under sect. 3 
o f the County Courts A dm ira lty  Jurisdiction 
Amendment A c t, 1869, as a cla im  which arose 
“  ou t o f any agreement made in  relation to  the 
use or hire o f any ship ”  w ith in  the meaning o f 
sect. 2, sub-sect. (1), o f th a t A c t, could i t  be 
prosecuted in  rem against another ship belonging 
to  the same owners, the steamship Beldis, w ith  
which the said charter-party had no concern V 
Question 2 : Is the above assumption legally sound, 
when the p la in tiffs  were suing not on the charter- 
p a rty  bu t on an award o f an arb itra tor, merely 
because the arb itra tion  had been held pursuant
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to  an a rb itra tion  clause in  such an agreement ? 
Do the words “  c la im  arising ou t o f any agreement, 
&c.,”  cover such a cause o f action ?

In  the court below the parties to  the issue were 
in conflict over Question No. 1, bu t Question No. 2 
was not discussed, both sides' apparently being 
in agreement in  th ink ing  th a t the Court could 
entertain such an action on an award as an 
A dm ira lty  cause in  rent. No argument was 
addressed to  us on th is  po in t u n til we directed the 
a tten tion o f counsel to  the doubt as to  whether 
county court had any A dm ira lty  ju risd ic tion  over 
such an action.

I t  is convenient to  dispose o f Question No. 2 
first. The answer depends upon the true in te r
pretation o f the A c t o f 1889, construed in  the 
lig h t o f the state o f the law a t the tim e when the 
A c t was passed. Are the words o f sect. 2, sub
sect. (1), wide enough and clear enough to  cover 
th is  action ? V oluntary arb itrations a t th a t date 
were governed by the provisions o f the Acts o f 
9 &  10 W ill. 3, c. 15, and 1 &  2 V ie t. c. 110, s. 18, 
and the Common Law Procedure A ct, 1854. Then, 
as now, an action lay a t common law to  enforce 
an award (see Bullen &  Leake, 3rd E d it. ; Russell 
on A rb itra tion , 3rd E d it. (1864), p. 505) ; bu t the 
■only other means o f enforcing an award was either 
(a) by  making the submission a rule o f Court o f 
Queen’s Bench— w ith  the consequence th a t a 
pa rty  acting in  disobedience to  the award could 
be attached fo r contem pt (Common Law Pro
cedure A ct, 1854, s. 17, and 9 &  10 W ill. 3, c. 15, 
s. 1 ; see also Russell on A rb itra tion , 3rd E d it., 
P art I I I ,  Ch. V, p. 565, et seq.) ; or (6) by obtaining 
from  the Common Law Court a rule absolute for 
payment o f the sum awarded (see 1 &  2 V ie t. c. 110, 
s. 18 ; Russell on A rb itra tion , 3rd E d it., p. 612, 
and Jones v. W illiams, 1839, 11 Ad. &  E . 175, 
there cited).

T h is  being the state o f the law about the 
enforcement o f “  vo lun ta ry  ”  awards, i t  was 
un like ly  th a t an action on an award would in  1869 
be assigned by Parliam ent to  the H igh Court o f 
A dm ira lty  ; and in  the absence o f clear words i t  
would be wrong so to  in te rpre t the A c t even 
assuming the words to  be wide enough to  include it .  
B u t the words o f the statute “  any claim  arising 
■out o f any agreement made in  relation to  the use 
•or hire o f any ship ”  not on ly are not clear in  the 
sense supposed, bu t in  m y  view fo r the following 
reasons cannot include it .

B y  the early pa rt o f the nineteenth century, as 
a result o f the long war w ith  the common law 
courts (to  which I  shall re turn in  connection w ith  
question No. 1), the categories o f “  A dm ira lty  
■causes”  had become lim ited  to  damage, salvage, 
wages, bottom ry, and certain other causes arising 
■out o f m aritim e events and affairs, o f which there 
was then in  t ru th  a fa ir ly  well-defined lis t. 
Indeed, i t  was ju s t because the ju risd ic tion  in  
A d m ira lty  had become thus restricted th a t the aid 
o f  the Legislature had to  be invoked in  order to  
effect the extensions o f i t  contained in  the 
A dm ira lty  Court Acts, 1840 and 1861.

I t  is true th a t the Court o f A d m ira lty  was 
thereby given ju risd ic tion  over several causes o f 
action cognisabic in  e ither common law or Chancery 
courts, bu t each one was defined in precise, plain, 
and carefu lly guarded terms ; and in  the case o f 
those founded on contract, the cause o f action was 
one d irec tly  based upon the m aritim e contract 
described in  the section, e.g., towage and necessaries 
supplied to  foreign ships (1840 A ct, s. 6 ); neces
saries to  any ship anywhere (1861 Act, s. 5) and 
certain claims on b ills  o f lad ing fo r damage bu t 
each o f the last tw o cases on ly i f  the shipowner

was not domiciled in  England and Wales. In  my 
view, i t  would be entire ly wrong to  hold th a t an 
action on an award arising ind irectly  out o f such 
a m aritim e contract was included by the words in  
the above sections.

Precisely the same reasoning applies to  the 
language o f the County Courts A dm ira lty  Juris
d iction A ct, 1868, w ith  even greater force, since 
the assignment o f A dm ira lty  ju risd ic tion  to  county 
courts was a new departure and in  th a t A c t made 
rather experimentally. B y  i t  certain county 
courts were given A d m ira lty  ju risd ic tion  to  t r y  a 
lim ited  lis t o f w hat the A c t called “  A d m ira lty  ”  
causes ; and they were not given the fu l l  r ig h t o f 
A dm ira lty  procedure in  rem, being authorised to  
arrest (otherwise than in  execution) on ly i f  i t  was 
probable th a t “ the vessel or p roperty to  which 
the cause re la tes”  would be removed ou t o f the 
ju risd ic tion  (sect. 22). I t  is true th a t by sect. 3 
o f the A c t o f 1869 the r ig h t o f A dm ira lty  procedure 
in  rem was conferred fo r the purposes o f both 
Acts, b u t there was no change in  the method of 
describing the perm itted field o f A dm ira lty  ju r is 
d iction : there was merely an extension o f the lis t 
o f particu lar A d m ira lty  causes over which the 
court was to  have ju risd ic tion .

W ith  the above h istory o f A d m ira lty  ju risd ic tion 
both before and since 1840, i t  would in  m y judg
ment be p la in ly  wrong to  say th a t under sect. 2, 
sub-sect. (1), o f the A c t o f 1869 a county court has 
A d m ira lty  ju risd ic tion  to  entertain an action on 
an award upon a vo lun ta ry  submission, merely 
because the a rb itra tion  was held pursuant to  an 
a rb itra tion  clause in  a charter-party fo r the 
reference o f disputes arising ou t o f th a t charter- 
party .

This conclusion is sufficient to  dispose o f the 
appeal and to  show th a t the judgm ent o f the 
learned judge cannot stand, bu t in  case the above 
in te rpre ta tion  o f the words “  arising out o f any 
agreement, &c.,”  be held by the House o f Lords 
to  be wrong, I  give m y conclusion and reasons on 
question No. 1 also. I t  is one o f great commercial 
importance, fo r i t  applies to  a ll proceedings in  rem 
whether in  county courts or the A d m ira lty  D ivision.

In  many Continental systems o f law and proce
dure (e.g., in  Germany, Sweden, Belgium, and to  
a certain extent in  France) there is a r ig h t o f 
arrest fo r founding ju risd ic tion  and obtain ing bail 
in  respect o f any ship or other property o f a 
defendant, although w holly  unconnected w ith  the 
cause o f action sued on. B u t in  England I  have 
never heard o f such an arrest, and I  do not believe 
any a ttem pt has ever been made here to  exercise 
such a rig h t in  practice w ith in  the memory o f any 
liv in g  practitioner in  the A dm ira lty  Court, un til 
the p la in tiffs  in  the present action made it .  In  my 
view there is no such rig h t in English law to-day.

M r. M ille r fo r the respondents na tura lly  relied 
strongly upon the expression o f opinion in the 
Court o f Appeal in  the case o f The Heinrich  
Björn  (5 Asp. Mar. Law Cas. 391 ; 52 L . T . 
Rep. 560 ; 10 Prob. D iv . 44, which appears 
in  the judgm ent o f the court (composed o f 
B re tt, M .R., Bowen and F ry , L .JJ .), and delivered 
by F ry , L .J .. a t p. 54 o f 10 Prob. D iv .). The 
learned Lo rd  Justice there says in  regard to  the 
procedure in  rem • “  The arrest need not be o f the 
ship in  question, b u t m ay be o f any property o f 
the defendant w ith in  the realm.”  T ha t observa
tion  was, however, purely obiter. A pa rt from  an 
unfounded contention o f a bo ttom ry bond, which 
the court rejected, the on ly question o f law 
relevant to  the decision o f the case was whether a 
m aritim e lien attaches in  English law to  a va lid  
claim  for necessaries. That was necessarily the
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sole issue in  th a t case, since the ship fo r which the 
necessaries had been supplied had passed by sale 
from  the ownership o f the shipowner fo r whom the 
necessaries had been supplied to  th a t o f new 
owners who had nothing to  do w ith  the voyage 
when the necessaries were supplied. I f  there was 
a m aritim e lien the new owners took subject to  
the lien ; i f  there was no m aritim e lien the ir ship 
was free and the p la in tiff had no rig h t to  arrest 
i t  in  the ir hands. The opinion o f the court in  The 
Heinrich B jörn  is entitled to  great respect ; bu t i t  
is not b ind ing on us, and in  m y view the d ic tum  is 
erroneous.

M y reasons are as follow : There is l i t t le  doubt 
th a t h is torica lly  the ju risd ic tion  o f the A dm ira lty  
Court was o rig ina lly  exercised by employing either 
o f tw o methods o f procedure fo r bring ing the 
defendant before the court : (1) The arrest o f his 
person ; (2) the seizure o f his goods. There is 
more than one case in  Marsden’s Select Pleas o f the 
Court o f A d m ira lty  which illustrates the arrest o f 
goods other than the goods or ship concerned in  the 
particu lar cause o f action fo r the purpose of 
founding ju risd ic tion . B u t i t  seems to  be equally 
clear th a t both methods had fallen in to  disuse 
before the beginning o f the nineteenth century, 
probably as a result o f the incessant war o f ju risd ic
tio n  waged by the common law courts on the 
A d m ira lty  Court in  the sixteenth and seventeenth 
centuries.  ̂ A  fu ll account o f th is  long quarrel is 
contained in  the th ird  edition o f Roscoe’s A dm ira lty  
Practice, and th a t account may, I  believe, be 
accepted as substantia lly accurate.

D uring  the firs t h a lf o f the nineteenth centurv 
there emerges a fac t o f dom inant significance. Ä  
belief had grown up in  the minds o f A dm ira lty  
practitioners th a t the am bit o f A d m ira lty  procedure 
in  rem was coterminous w ith  the am bit o f the 
m aritim e lien ; th a t where there was a m aritim e 
lien the r ig h t to  proceed in  rem, existed, and where 
there was no m aritim e lien the r ig h t to  proceed 
in  rem d id  no t exist. This belief, strongly held 
and w idely prevalent u n til ju d ic ia lly  corrected, 
actua lly  found expression in  1851 in  the judgm ent 
o f the P riv y  Council in  The Bold Buccleugh, 
reported under the name o f Harmer v. Bell (7 Moo. 
P. C. 2G7). There the P r iv y  Council themselves 
said in  the judgm ent a t p. 284 : “  H aving its  origin 
m th is  rule o f the c iv il lawT, a m aritim e lien is well 
defined by Lo rd  Tenterden, to  mean a claim  or 
privilege upon a th ing  to  be carried in to  effect by 
legal process ; and M r. Justice Story, 1 Sumner 78, 
explains th a t process to  be a proceeding in  rem, 
and adds, th a t wherever a lien o r claim  is given 
upon the th ing , then the A dm ira lty  enforces i t  
by a proceeding in  rem, and indeed is the on ly 
court competent to  enforce it .  A  m aritim e lien 
is the foundation o f the proceeding in  rem, a process 
to  make perfect a rig h t inchoate from  the moment 
the lien attaches ; and w h ils t i t  m ust be adm itted 
th a t where such a lien exists, a proceeding in  rem 
may be had, i t  w ill be found to  be equally true, 
th a t in  a ll cases where a proceeding in  rem is the 
proper course, there a m aritim e lien exists, which 
gives a privilege o r claim upon a th ing, to  be 
carried in to  effect by legal process. This claim  or 
privilege travels w ith  the th ing, in to  whosoever 
possession i t  m ay come. I t  is inchoate from  the 
moment the claim or privilege attaches, and when 
carried in to  effect by legal process, by a proceeding 
in  rem, relates back to  the period when i t  firs t 
attached.”

The view thus expressed, th a t the rig h t to  
proceed in  rem was lim ited  to  those cases where 
a va lid  m aritim e lien was recognised in A dm ira lty  
law, was considered in  the very case o f The
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Heinrich B jörn, upon which the p la in tiffs  in  the 
present appeal m ain ly  rely, both in  the Court o f  
Appeal (sup.) and in  the House o f Lords (11 App. 
sup.), and there fina lly  negatived as wholly 
erroneous ; bu t the fact th a t i t  was so long and 
so w idely entertained throws much lig h t on the 
contention raised in the issue before us. I f  
everybody practising in  A dm ira lty  had a firm  belief 
th a t in  order to  arrest you m ust have a lien, they 
must equally have been satisfied th a t where there 
was no lien you could not arrest. I f  they believed 
tha t the rig h t o f proceeding in  rem was thus 
lim ited , i t  follows th a t they m ust have recognised 
the im possib ility  o f arresting any ship other than 
the particu lar ship to  which the cause o f action 
related— since ex hypothesi there could be no lien 
over a ship w holly  unconnected w ith  the cause o f 
action. They could never have supposed th a t 
another ship o f the same owner could be arrested 
in  a cause for, e.g., damage o r salvage, because 
ex hypothesi no m aritim e lien fo r damage or salvage 
could possibly attach to  any bu t the delinquent 
ship or the salved ship. This historical miscon
ception is to  m y m ind conclusive proof th a t during 
the period o f its  prevalence the universal practice 
was to  trea t the rig h t o f procedure in  rem as 
applicable on ly to  the ship o r p roperty to  which 
the cause o f action related, and th a t the archaic- 
r ig h t o f arresting other property o f a defendant, 
i.e., other than th a t w ith  which the cause o f action 
was concerned, had before th a t period fallen w holly  
out o f use and become obsolete.

The complete absence o f any reported case in 
the last 100 years, in  which the present a ttem pt to  
arrest a ship or p roperty unconnected w ith  the 
cause o f action has ever been made before, is, 
indeed, o f itse lf almost conclusive th a t the 
procedure in  rem was not regarded in  the A dm ira lty  
Court as extending to  such other ships o r property, 
and from  th is  fact, too, I  draw the inference th a t 
i t  had ceased to  be permissible.

A nd th is  view seems to  me to  be im p lic it in  the 
language o f Parliam ent in  the County Courts 
A dm ira lty  Jurisdiction A c t o f 1868. The A c t 
o f 1869 is to  be read as one w ith  the A c t o f 1868 
(sect. 1). B y  sect. 3 o f the A c t o f 1869 the Court 
is empowered to  exercise its  A d m ira lty  ju risd ic tion  
(under either A ct) either in  personam or by  the 
ord inary A dm ira lty  procedure in  rem in  respect o f 
any causes w ith in  the combined A ct. B y  sect. 21, 
sub-sect. (1), o f the A c t o f 1868 the A dm ira lty  
ju risd ic tion  thus conferred is locally lim ited  to  the 
d is tr ic t w ith in  which the vessel or p roperty “  to 
which the cause relates ”  is a t the tim e  when pro
ceedings are commended. These provisions ju s tify  
tw o comments. In  the firs t place, they seem to  
presuppose the im possib ility  o f applying the 
procedure in  rem to  any ship or property unless 
the cause relates to i t ; in  other words, i t  is almost 
a s ta tu to ry  recognition o f the existing practice 
which had then fo r long prevailed. In  the second 
place, as the county court has no A dm ira lty  
ju risd ic tion  beyond what is expressly conferred 
ay the statute, its  concomitant power to  proceed 
in  rem is equally confined, and i t  seems to  me 
more consistent w ith  sound in te rpre ta tion to  
regard the procedural power as conferred in  respect 
o f the same res as th a t upon which the substantive 
ju risd ic tion  is founded, viz., the res “  to  which 
the cause o f action relates.”

The language o f the M aritim e Conventions Act, 
1911, to  which the learned President has referred, 
is consistent w ith  and supports the above conclusion. 
B u t the argument must not be pressed too far. 
The proviso to  sect. 8 which enacts a s ta tu to ry  
lim ita tion  o f tw o years fo r the bringing o f collision

T h e  B e l m s .
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and salvage actions, subject to  a power in  the court 
to  extend the tim e i f  there has been no reasonable 
opportun ity  o f arresting the defendant ship w ith in  
the ju risd ic tion , merely repeats A rt. 7 o f the 
Convention, and th a t article was accepted w ith  
the above proviso by many Continental nations 
who had in  the ir codes o f procedure the r ig h t of 
arresting property w ho lly  unconnected w ith  the 
cause o f action and had no in tention  o f altering 
the ir procedure ; and the proviso has, since then, 
been p u t in to  force by several o f them  in the ir 
national legislation w ithou t any change being made 
in  the ir method o f procedure. The tru th  is th a t 
those Conventions were no t intended by the H igh 
Contracting Parties to  touch national laws o f 
procedure. The late Lo rd  Sterndale and X were 
delegates o f the B ritish  Government a t Brussels 
and conducted the negotiations and signed those 
Conventions ; and we were alive to  th is  wide 
difference between the procedural laws prevailing 
in  many Continental countries on the one hand 
and the B ritish  Em pire on the other. The correct 
view o f the proviso to  sect. 8 o f the M aritim e 
Conventions A ct, 1911, is in  m y opinion therefore 
sim ply recognised and leaves unaltered the English 
A dm ira lty  procedure in  rem as i t  had existed fo r 
a t least a century.

For the above reasons the conclusion seems to  
me plain th a t the respondents here, p la in tiffs  
below, had no rig h t to  arrest the steamship Beldis 
even i f  the cause d id  “  arise out o f the charter- 
p a rty  o f the steamship B e lfr i.”  M y answer to 
Question No. 1 is therefore also in  favour o f the 
appellants, the interveners.

The appeal ought to  be allowed and judgm ent 
entered fo r them, w ith  costs here and below ; 
and the county court costs should in  m y view be 
upon scale “  C.”

Swift, J.— B y  a claim dated the 5th A p ril, 
1935, filed in the County Court o f Monmouthshire 
holden a t Newport, the p la in tiffs claimed against 
the owners o f the steamship Beldis the sum of 
271. 4s. 6d. payable by  the defendants to  them 
under an award made by an arb itra to r dated 
the 24th January, 1935, and on the following 
day a summons directed to  the defendants was 
issued out o f the said court. The award was 
based upon a submission to  arb itra tion  contained 
in  a charter-party o f the steamship B e lfr i which 
belonged to  the same owners as the steamship 
Beldis. The claim was made under the A dm ira lty  
ju risd ic tion  o f the court and the action purported 
to  be an action in  rem.

On the 5th A p ril, the steamship Beldis was 
arrested under A dm ira lty  procedure. Messrs. 
Lam bert Brothers, L im ited , claimed to  intervene 
in  the said action as being the mortgagees o f the 
steamship Beldis and on the 25th A p r il they 
were perm itted so to  intervene. Thereafter, the 
p la in tiffs and the interveners subm itted a “  sole 
issue ”  to  be tried  by the court as to  “  whether 
the p la in tiffs ’ action in  rem against the steamship 
Beldis is maintainable in  view o f the fact th a t the 
p la in tiffs ’ claim in  th is  action arose out o f a 
charter-party o f the steamship B elfri, being a ship 
belonging to  the same owners.”

On the 27th June, the question raised by th a t 
issue was decided by the court and the learned 
judge held th a t the p la in tiffs were entitled to  
succeed on th a t question and judgm ent in  the ir 
favour was entered w ith  costs. From  th a t 
judgm ent the interveners appeal.

The cause o f action alleged is an ord inary common 
law claim fo r payment o f money due under an award. 
Such a cause o f action is not one o f those upon 
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which ju risd ic tion  in  A dm ira lty  is conferred upon 
the county court by sect. 2 o f the County Courts 
A dm ira lty  Jurisdiction Amendment A ct, 1869, 
nor is i t  a cause o f action fo r which an action in  
rem could be brought apart from  the County 
Courts A ct. In  m y view, the proceedings were 
quite misconceived. The action could not be 
brought in  the A dm ira lty  ju risd ic tion o f the county 
court a t a ll and i t  could not be brought as an 
action in  rem.

I  th in k , therefore, th a t the whole action fails, 
th a t the parties had no rig h t to  propound any 
issue in  such action fo r the decision o f the court, 
th a t the decision o f the court upon such issue was 
inva lid  and th a t the action should have been 
dismissed fo r want o f ju risd ic tion  and judgment 
should have been entered for the defendants and 
the interveners. That is sufficient, in  m y opinion, 
to  dispose o f th is  appeal, which should be allowed 
and the judgm ent set aside.

The parties, however, on the hearing o f the 
appeal, argued a t length the question which was 
raised before the county court judge, namely, 
whether an action in  rem would lie against a ship 
or other property belonging to  a person who was 
a pa rty  to  the cause o f action, bu t in  respect o f 
which cause o f action the ship or other property 
sought to  be made liable was in  no way involved. 
I  have read and agree w ith  the judgments o f the 
President and Scott, L .J ., on th is po in t and i t  is 
not necessary fo r me to  say anything fu rthe r than 
tha t in  m y view a t the present tim e an action 
in  rem w ill not lie save as against the ship or other 
property which is the very res in  respect o f or out 
o f which the cause o f action arises.

I  agree th a t th is  appeal should be allowed, w ith  
costs here and below, and X agree th a t the costs 
on the county court should be costs on scale “  C.”

Leave to  appeal to  the House o f Lords was asked 
for, and granted.

Solicitors fo r the appellant interveners, Ince, 
Boscoe, Wilson, and Glover, agents for Allen Pratt 
and Geldard, o f Cardiff.

Solicitors fo r the p la in tiffs, Pettite, Kennedy, 
Morgan, and Broad.

H IG H  C O U R T OF JU S T IC E .

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

October 31 ; November X, 7, and  8 ; 
December 19, 1935.

(Before S ir B oyd Merrim an , P.)

The Njegos. (a)

B i l l  o f lad ing— F orm  prescribed by Chamber o f 
S h ipp ing  R iver P la te  “  Centrocon ”  Charter- 
p a rty , X9X4— Charter-party made in  London—  
Goods shipped at Argentine ports fo r  delivery  
at Scandinavian ports— C la im  against sh ip  by 
indorsees o f b ills  o f lad ing fo r  short delivery o f 
cargo —- Unseaworthiness —  Inco rpora tion  in  
b ills  o f lad ing o f charter-party exceptions 
clause— Whether law  o f fla g  o r law governing

(a) Reported by J. A. P e t r ie , Esq., Barrister-at-Law .
m i
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charter-party applicable to b ills  o f lad ing—  
In te n tio n  o f parties— Business efficacy.

T h is  was a c la im  by Norwegian and D an ish  
indorsees o f certain b ills  o f lad ing issued in  
the fo rm  prescribed by the Chamber o f S h ipp ing  
R iver P la te  “  Centrocon ”  Charter-party, 1914, 
against the owners o f the Yugoslavian sh ip  N . 
fo r  short delivery o f a cargo o f maize and  
po lla rds shipped at Rosario and Buenos A ire s  
in  M a y  and June, 1932. The vessel had been 
chartered on the terms o f the charter-party in  
the “  Centrocon ”  fo rm  by a contract made in  
London on the 19th M a y ,  1932, between an 
E ng lish  lim ited  company, acting as agents fo r  
the shipowners, and the E ng lish  branch o f a 
company registered in  France as agents fo r  the 
Argentine  shippers. A fte r  the N . had loaded 
p a rt o f her cargo at Rosario, she proceeded to 
Buenos A ires, and w h ils t she was there f ire  
broke out on two occasions in  her p o rt bunker. 
The fires  were extinguished by the Buenos 
A ire s  f ire  brigade, but water used in  the 
course o f extinguishing the fires  percolated 
in to  N o . 3 hold and damaged p a rt o f the cargo. 
A  large quan tity  o f the cargo was discharged 
in to  lighters, and such po rtions o f i t  as were 
damaged were sold, the sound portions being 
subsequently reloaded on board the N . Before 
the vessel le ft Buenos A ire s  fu rth e r quantities  
o f  maize and po lla rds over and above the 
quantities o r ig in a lly  earmarked fo r  the N . were 
loaded in  p a rt substitution fo r  the damaged cargo 
which had been discharged. On a rr iv a l at the 
Scandinavian ports  to which the vessel was 
bound i t  was fo u n d  that the cargo was short 
shipped, and the receivers accordingly claimed 
damages fro m  the Yugoslavian shipowners. 
A s the vessel had also been damaged w h ils t at 
Buenos A ires, an  average agreement in  
L loyd 's  fo rm  had been signed in  London and  
the sum o f  1750/. deposited thereunder by the 
defendants' London agents. La te r, the sum o f  
7501. was p a id  to the shipowners out o f the 
deposit w ithou t pre jud ice to the p la in t if fs ' 
l ia b il ity  fo r  general average. The p la in t if fs  
alleged that the fires  were due to heating o f the 
bunkers through insuffic iency o f ven tila tion  or 
through the shipowners or the ir servants having  
perm itted the bunkers to become damp, and  
that the ship was therefore unscaworthy and  
u n fit fo r  the reception o r carriage o f the cargo. 
The defendants, w h ils t denying that the N . was 
unseaworthy, claimed that they were protected 
by the exceptions clause in  the charter-party  
which was incorporated in  the b ills  o f lad ing, 
and sa id  that i f  there were short delivery such 
short delivery was due to excepted causes 
included in  the sa id  clause. They counter
claimed fo r  a general average contribu tion by 
the p la in t if fs . The defendants subsequently 
amended the ir defence and pleaded that the 
law  governing the b ills  o f lad ing contracts was 
the law  o f the flag , i.e ., Yugoslavian law, under 
which, provided that the shipowners had exer
cised due diligence to keep the ir sh ip  seaworthy, 
the exceptions in  the charter-party would app ly  
w ithou t the w a rran ty  o f seaworthiness which

zvas im p lie d  according to E ng lish  law . The 
question o f the law  applicable to the b ills  o f 
lad ing  was tr ied  by the court as a p re lim in a ry  
issue. I n  the course o f the hearing the 
defendants adm itted that the p rope r law  o f 
the charter-party was E ng lish  law.

H e ld, (1) that the a rb itra tio n  clause in  the 
charter-party was not incorporated in  the b ills  
o f lad ing  ;  (2) that, had the a rb itra tio n  clause 
been incorporated in  the b ills  o f lad ing, that 
clause would have been decisive as to the 
question o f whether E ng lish  law  a p p lie d : 
T . W . Thom as and Co. v. Portsea S team 
sh ip  C om pany (12 A sp . M a r. L a w  Cas. 2 3 ; 
105 L .  T . Rep. 257 ; (1912) A . C. 1) fo llowed ; 
but (3) that the charter-party clauses which  
were incorporated, such as the exceptions clause 
and the fre ig h t clause in  sterling, were not 
embodied in  the b ills  o f lad ing w ithou t any  
reference to the ir context, and that the context 
ind ica ted the p rope r law  o f the contract 
fro m  zohich they were ta ke n ; (4) that i t  must 
have been intended by the pa rties  as sensible 
business men that the b ills  o f lad ing  should be 
interpreted according to the same law  as that 
governing the charter-party ; and  (5) that both 
on the ground o f business efficacy and on what 
was to be regarded as the probable in ten tion  o f 
the parties the law  governing the contract o f 
carriage was E ng lish  law  and not Yugoslavian  
law .

Pr e lim in a k y  issue tr ied  on an agreed statement 
o f facts, the question being whether the law govern
ing the contracts o f affreightment in  the bills of 
lading fo r R iver Plate grain cargoes in  the Yugo
slavian steamship Njegos was or was no t the law 
o f the flag.

The p la in tiffs were the Norwegian and Danish 
receivers o f certain quantities o f maize and pollards 
shipped a t Rosario and Buenos Aires in  M ay and 
June, 1932, on board the steamship Njegos. The 
defendants, the Yugoslavenski L loyd , a.d., incor
porated under the laws o f Yugoslavia, w ith  the ir 
head office a t Zagreb, were the owners o f the 
Njegos.

B y  a charter-party in  the form  o f the Chamber 
o f Shipping R iver Plate “  Centrocon ”  Charter- 
party, 1914, entered in to  in  London on the 19th 
May, 1932, between Messrs. Baburizza and Co. 
L im ited , a company registered in  England, as 
agents fo r the defendants, and Louis Dreyfus and 
Co., the English branch o f Louis Dreyfus e t Cie, 
o f Paris, as agents fo r the charterers, Sociedad 
Anónima Comercial de Exportación e Im portación 
(Louis Dreyfus y  Cia) L im itada, o f Buenos Aires, 
a company incorporated under the laws o f the 
Republic o f Argentina (hereinafter referred to  as 
“ the Sociedad” ), the Njegos was chartered to  load 
a fu ll cargo o f maize and pollards a t Rosario and 
Buenos Aires. The Njegos commenced loading 
a t Rosario on the 31st May, 1932, and there took 
in  a pa rt cargo o f yellow maize. On the 6th June 
she proceeded to  Buenos Aires to  complete her 
loading, and arrived there on the 7th June. On 
the 10 th June and before any cargo had been 
loaded in  the Njegos a t Buenos Aires, a fire broke 
ou t in the vessel’s port bunker. This was extin 
guished and on the same day the Njegos com
menced to  load a cargo which included 2396 bags 
o f pollards. In  the afternoon o f the 11th June
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a second fire broke ou t in  the port bunker and 
pa rt o f the cargo was damaged by water used to  
extinguish the fire. The damaged cargo, which 
consisted p a rtly  o f the maize taken in  a t Rosario 
and p a rtly  o f a portion o f the parcel o f 2396 bags 
o f pollards shipped a t Buenos Aires, had to  be 
discharged and sold. On the 9th Ju ly , having 
finished loading the cargo orig ina lly  intended fo r 
her a t Buenos Aires, and also a fu rthe r quan tity  
o f maize and pollards to  replace the cargo which 
had been damaged, discharged, and sold, the 
Njegos proceeded on her homeward voyage. She 
discharged her cargo a t three ports in  Norway and 
one in  Denmark, the discharge being completed 
on the 6th September, 1932.

Two bills o f lading, dated respectively the 
31st M ay and the 6 th  June, 1932, had been signed 
by the master in  respect o f the yellow maize 
shipped a t Rosario, and he had also signed another 
b ill o f lading dated the 10th June, 1932, in  respect 
o f the parcel o f pollards loaded a t Buenos Aires. 
These b ills  o f lading acknowledged the shipment 
in  good order and condition o f various quantities 
o f the said goods by the Sociedad a t Rosario and 
Buenos Aires, “  fo r carriage to  a po rt as ordered 
and delivery in  the like good order and condition 
unto Louis Dreyfus et Cie or th e ir assigns.”  The 
Sociedad sold the goods to  the p la in tiffs on the 
terms o f the London Corn Trade Association 
contracts.

In  November, 1934, the Njegos, having fo r the 
firs t tim e since the occurrences here in  question 
come to  B ritish  waters, was arrested a t Hartlepool 
and a w r it  was issued against her. She was 
subsequently released on ba il being given on behalf 
o f the defendants.

The p la in tiffs, the indorsees o f the b ills  o f lading, 
to  whom the property in  the goods represented 
by the b ills o f lading had passed by reason o f the 
indorsement o f the bills o f lading, claimed damages 
against the defendants fo r the breach o f the con
tracts contained in  the said bills o f lading by reason 
o f the short delivery o f some 251,000 kilos o f the 
said yellow maize shipped a t Rosario and o f 9784 
kilos o f pollards loaded a t Buenos Aires. Accord
ing to  the statement o f claim, which alleged th a t 
tw o fires had broken out before the vessel loaded 
a t Buenos Aires and th a t, by the fire brigade’s 
accumulation o f water, cargo had been damaged, 
a large quan tity  o f cargo was discharged in to  
lighters and sold by the shipowners’ agents a t 
Buenos Aires, who retained the proceeds. The 
p la in tiffs  alleged th a t the steamship was damaged 
and th a t an average agreement in  L lo yd ’s form 
was signed in  London and the sum o f 17501. de
posited thereunder by Messrs. Louis Dreyfus and 
Co. fo r the p la in tiffs, and th a t on the 7th December, 
1932, 7501. was paid to  the shipowners ou t o f the 
deposit w ith ou t prejudice to  the p la in tiffs ’ lia b ility  
in  genera] average. They said th a t the fire was 
due to  heating o f the bunkers through insufficiency 
o f ven tila tion  or through pe rm itting  them to  
become damp, and th a t the steamship was there
fore unseaworthy and u n fit fo r the reception or 
carriage o f the cargo.

The case fo r the defendants was th a t the bills 
o f lading incorporated a ll the terms and exceptions, 
including the negligence clause o f a charter-party 
dated in  London the 19th May, 1932, and made 
between the defendants and the Buenos Aires 
branch o f Messrs. Louis Dreyfus and Cie, o f Paris. 
Clause 29 o f the said charter-party provided as 
follows : “  The steamship shall no t be liable fo r 
loss o r damage occasioned by . . . perils o f the 
sea . . . fire from  ny cause or wheresoever

occurring . . .  or any la tent defects in  . . . appur
tenances . . . even when occasioned by the negli
gence default o r error o f judgm ent o f the . . - 
master, mariners or other servants o f the ship
owners or persons fo r whom they are responsible 
(not resulting, however, in  any case from  want o f 
due diligence by the owners o f the steamer or by 
the ship’s husband or manager). . . .”

The defendants said th a t i f  there were short 
delivery the short delivery was due to  one o f the 
excepted causes included in  the above clause 29 
o f the charter-party. A fte r setting out the circum
stances o f the fires a t Buenos A re s  and the ir 
extinction  by the local fire brigade, the defendants 
in  th e ir particulars said th a t by reason o f the said 
fires i t  was necessary to  discharge the cargo from 
the spaces where the fires had broken ou t and (or) 
in to  which water had percolated in  order to  separate 
the sound from  the damaged cargo and to  preserve 
the sound cargo. The sound cargo was subse
quently reloaded and the damaged cargo was sold 
a t Buenos Aires and the defendants said th a t they 
had given cred it to  the p la in tiffs  in  general average 
in  the sum o f 2541. 0s. 8d. in  respect o f the proceeds 
o f the sale. The defendants denied th a t the 
Njegos was unseaworthy or un fit as alleged by the 
plaintiffs, and in  the alternative they said th a t i f  
the vessel was unseaworthy the defendants were 
not liable fo r any pa rt o f the alleged short delivery 
by reasons o f the provisions contained in  the 
charter-party. B y  an amended defence, the 
defendants fu rthe r said th a t the law governing 
the bills o f lading was Yugoslavian law, th a t they 
had complied w ith  the regulations o f Yugoslav 
law in  respect o f the Njegos, and th a t such com
pliance was deemed under Yugoslav law to  con
s titu te  the exercise o f due diligence to  make the 
ship seaworthy. In  Yugoslav law th a t was enough, 
as, under th a t law, an absolute condition precedent 
o f seaworthiness was not im plied in contracts o f 
affreightment and there was no lia b ility  upon 
them such as was required o f a common carrier 
under English law.

The arguments o f counsel and the cases relied on 
by them respectively, are set ou t or referred to  
w ith  sufficient pa rticu la rity  in  the reserved judgment 
o f the President, which was delivered on the 19th 
December, 1935.

Sir Robert Aske, K.C., and H arry  A tkins, fo r the 
p la in tiffs.

H . V. W illin k , K.C., and C yril M ille r, fo r the 
defendants.

S ir Boyd Merriman, P.— This is an argument o f 
a po in t o f law on an agreed statement o f facts. 
The p la in tiffs  claim, as indorsees o f the b ills o f 
lading, in  respect o f the short delivery o f a certain 
qu an tity  o f maize and pollards which were damaged 
as the result o f a fire on board the defendants’ 
vessel Njegos, in  which the goods were shipped. 
The p la in tiffs  alleged th a t the fire was caused by the 
unseaworthiness o f the vessel. The defendants 
pleaded th a t the b ills  o f lading incorporated a ll the 
terms, conditions and exceptions, including the 
negligence clause, o f the charter-party made 
between themselves and the shippers, and counter
claimed fo r a general average contribution. In  
the ir reply and defence to  counterclaim, the pla in tiffs 
relied on the allegation o f unseaworthiness in 
answer to  the negligence clause. U p to  th is  point, 
therefore, i t  was the defendants who were relying 
on the incorporation o f the charter-party in  the 
b ills  o f lading, and the issue in  effect was whether 
the damage was o r was no t caused by the unsea
worthiness o f the vessel. B y  an amendment o f the
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defence, however, the defendants alleged th a t the 
law governing the b ills  o f lading was Yugoslav 
law. I t  was agreed between the parties th a t th is 
issue should be tr ied  as a pre lim inary po in t o f law 
The assumption is th a t i f  i t  is established tha t 
Yugoslav law governs the contract o f affreightment, 
the exceptions would apply w ithou t any im plied 
warranty o f seaworthiness and th a t the defendants 
therefore would not be liable on the claim  and would 
recover on the counterclaim. B u t i t  is not to  be 
taken th a t i t  was proved or adm itted th a t this 
would necessarily be the effect o f Yugoslav law.

B y  a convenient arrangement a statement o f 
facts was agreed, and th is statement must be taken 
to  be incorporated in  th is  judgment.

I t  is on ly necessary fo r me to  add, by way of 
summary, th a t the law o f the flag o f the ship was 
Y ugoslav; tha t the charter-party was made in 
England, in  an English form  and in  the English 
language, between an English company, as agents 
fo r the Yugoslav owners, and the English branch o f 
a French company, as agents fo r Argentine shippers; 
th a t the b ills  of lading were in  an English form  and 
m the English language ; and th a t the destination 
o f the goods were ports in  Norway and Denmark 
respectively. I t  was also assumed, though i t  was 
not expressly stated, th a t the receivers o f the goods 
were Norwegian or Danish nationals and th a t the 
shipping documents were to  be taken up in  those 
C£UIi.mleS resP.ectively-. I  was also informed th a t 
the b ills o f lading were in  the common form  adopted 
fo r th is  particular trade as long ago as 1914. As 
appears from  the agreed statement, the charter- 
pa rty  was in  the “  Centrocon ”  form . This means, 
as the charter-party itse lf shows, the Chamber o f 
Shipping R iver Plate Charter-party, 1914 (Home
wards), in  the form  arranged and agreed w ith  the 
Centro de Cereales o f Buenos Aires and adopted 
by the Documentary Council o f the B a ltic  and 
W hite Sea Conference. Mr. W illin k  expressly 
adm itted th a t the proper law o f th a t contract was 
English. I  may ju s t add th a t I  have not failed 
to  observe th a t the form  as given to  me was as 
amended in  the 1934 edition. The charter-party 
in th is  case was o f 1932.

This summary o f the position shows th a t the 
choice o f laws governing the contract o f affreight
ment, in  accordance w ith  recognised principles, is 
almost as wide as i t  can be. The parties, however, 
themselves confined the choice o f laws governing 
the contract to  two alternatives. S ir Robert Aske 
argued th a t the contract was governed by English 
law and M r. W illin k  th a t i t  was governed by the 
law o f the flag, th a t is to  say, by Yugoslav law. 
i  he po in t is an interesting one and was adm irably 
argued on both sides.

Before dealing w ith  the main argument, I  w ill 
dispose o f a subsidiary po in t raised, not very 
hopefully, by Sir Robert Aske. The charter-party 
contains the usual English a rb itra tion  clause. A  
well-known line o f authorities lays down th a t this, 
taken by itself, may be regarded as decisive as to  
the application o f English law to  the contract (see 
Hamlyn  v. Talisker D istille ry, 71 L . T. Rep. 1 • 
<1894) A . C. 202 ; and N . V. K w ik  Hoo Tong JIandel 
Maatschappij v. James F in lay  and Co., I.im ited, 
17 Asp. Mar. Law Cas. 366 ; 137 L . T. Rep. 458 ; 
(1927) A . C. 604). He argued th a t th is  clause was 
incorporated, among others, in  the b ills  o f lading, 
w ith  the result th a t English law would auto
m atica lly apply to  them also. I  am o f opinion 
th a t th is  po in t is unsound. The principle under
ly ing  the cases governing the incorporation o f 
the terms o f a charter-party in  b ills o f lading, to  
some o f which I  shall have to  refer later, seems 
to  me to  be inconsistent w ith  the incorporation o f

the a rb itra tion  clause as such (see, for example* 
Thomas v. Portsea Steamship Company Limited, 12 
Asp. Mar. Law Cas. 23 ; 105 L . T. Rep. 257; (1912) 
A . C. 1). B oth  Sir Robert and Mr. W illin k  agreed, 
and th e ir experience in  these matters is unrivalled, 
th a t since the adoption o f th is  form  o f b i l l of 
lading in  1914, attem pts made in  Chambers, under 
the b ill o f lading to  enforce the a rb itra tion  clause 
in the charter-party had un ifo rm ly  failed, and th a t 
no one had been hardy enough to  test the m atter in 
court. I  stopped M r. W illin k  in  his argument upon 
th is po in t and I  decide i t  against the p la in tiffs.

This brings me, however, to  what, stated in 
various forms in  the course o f an interesting argu
ment, is really the kernel o f the m atter. Mr. 
W illin k  argued th a t i t  was the existence o f the 
arb itra tion  clause alone which made English law 
the proper law o f th a t contract. I f ,  therefore, i t  
was decided th a t th is clause was not incorporated 
in  the b ill o f lading, i t  followed th a t such clauses 
o f the charter-party as were incorporated in  the 
b ill o f lading were to  be w ritten  in to  i t  w ithou t, as 
i t  were, any label or indication tha t they were to  be 
interpreted by English law. The m aterial words in 
the bills  o f lading are “ to  be delivered in  the like 
good order and condition a t the p o rt o f ‘ as ordered ’ 
unto Louis Dreyfus &  Cie. or the ir assigns, they 
paying fre ight fo r the said goods in  accordance w ith  
the charter-party dated London, May 19, 1932. 
A ll the terms, conditions and exceptions o f which 
charter-party, including the negligence clause, are 
incorporated herew ith.”

The real crux o f the m atter is whether clause 29 
o f the charter-party, the m aterial words o f which 
are set out in  the defence, which clause, as usual, 
is labelled m arg ina lly “ Exceptions,”  is to  be 
taken to  be incorporated in  the b ills  o f lading 
verbatim, bu t en tire ly isolated from  its  context 
and w ith  no indication o f the proper law governing 
the contract from  which i t  is taken, or whether 
i t  is to  be taken to  be incorporated as an extract 
from  a contract to  which English law is known to  
be applicable.

Now, I  do not agree w ith  Mr. W illin k  th a t the 
a rb itra tion  clause is the sole test o f the na tiona lity  
o l the charter-party. I  th in k  there are several 
indicia all po in ting the same way ; fo r instance, 
the English language and the English form  o f 
these clauses which are adm itted ly  incorporated 
“ .A . Which incIude w h ilt Greer, L .J . described in 
A/S. August Freuchen v. Steen Hansen (1 L I. L. 
Rep. 393), as “  many old friends ”  ; the fact tha t 
the fre igh t is payable in sterling ; th a t the 
measurements o f capacity and the guarantee o f 
grain space are in  English measures ; and not 
least im portan t, the exceptions clause itself.

Even so, however, Mr. W illin k  urges th a t the 
po in t remains the same. O nly so much o f the 
charter-party as is actua lly  covered by the words 
I  have quoted is to  be incorporated in to  the bills 
o f lading. The rest is to  be ignored completely, 
and th a t which is incorporated carries w ith  i t  no 
label o f na tiona lity  derived from  th a t which is to 
be ignored. I t  is not disputed, however, th a t the 
exceptions clause as a whole is included.

Now, both counsel s ta rt w ith  the princip le tha t 
the question, what law governs the contract, must 
be decided by the in tention , actual or presumed, 
o f the parties to  the c o n tra c t; see D icev’s 
“  Conflict o f Laws,”  5 th  E d it., p. 628, and 
Cheshire’s “  P rivate In ternationa l Law ,”  pp. 182 
to  185. B u t, to  quote Professor D icey a t p. 666 :

14 Here, as in other branches o f law, an in qu iry  
in to the in tention  o f the parties is rea lly  an 
inqu iry , not in to  the actual in tention  o f X . 
and A., fo r i t  possibly never had any real
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existence, b u t in to  the in tention  which would 
have been formed by sensible persons in  the 
position o f X .  and A. i f  th e ir a tten tion  had 
been directed to  contingencies which escaped 
the ir notice.”
M r. W illin k  relies on the well-settled princip le tha t, 

as between shipowners and shippers, the charter- 
party  aloneforms the contract, and the b ills o f lading 
are nothing bu t an acknowledgment o f the shipment 
o f the goods (Rodoconachi v. M ilb u m , 6 Asp. Mar. 
Law Cas. 100; 56 L . T. Rep. 594 ; 18 Q. B . D iv . 67 ; 
per Lo rd  Esher, M .R., a t p. 597 and p. 75, 
respectively). B u t the contract in  issue here, as 
he points out, is not the charter-party b u t the 
contract between the shipowners and the u ltim ate  
receivers arising from  the indorsement to  them  and 
the acceptance by them  o f the b ills  o f lading in  
accordance w ith  commercial usage. The b ills o f 
lading are the record o f th is  contract : Leduc v. 
Ward (5 Asp. Mar. Law Cas. 571 ; 58 L . T. Rep. 
908 ; 20 Q. B. D iv . 475). B u t as a m atter 
o f commercial practice the receivers can have 
no means o f knowing the terms even o f the 
bills o f lading u n t il the moment when, under 
the ir obligation to  th e ir sellers, they take up the 
shipping documents. I  gather from  a document 
which was p u t in  as a typ ica l contract o f sale, th a t 
the receivers are in  fac t sub-purchasers o f pa rt o f 
a q u an tity  o f unascertained goods, not specified as 
being loaded in  any particu lar ship, which had 
been sold by the shippers to  the Norwegian State 
Grain monopoly, and th a t th is  sale contract was 
governed by English law. B u t even when they 
take up the shipping documents the receivers 
have no means, in  practice, o f acquainting them 
selves w ith  such terms o f the actual charter-party 
as m ust be taken to  be incorporated by the very 
terms o f the b ills  o f lading by  which they are 
bound. A lthough, therefore, the receivers bind 
themselves, unseen, by  the terms o f the b ills  o f 
lading, provided always th a t these are in  a form  
usual and proper fo r the trade (see Bursta ll v. 
Grimsdale, 11 Com. Cas. 280, a t p. 290), and 
although these terms include such terms, conditions 
and exceptions o f the charter-party as are held to  
be incorporated in  the b ills  o f lading, there is no 
room, M r. W illin k  argues, fo r any im p lica tion  from  
these unseen term s as to  the law by which the 
contract is to  be governed.

Now, I  en tire ly agree w ith  M r. W illin k  th a t 
the doctrine o f constructive notice has no applica
tion  to  commercial documents (see Manchester 
Trust v . Furness, 8 Asp. Mar. Law Cas. 57; 
736 L . T . Rep. 110 ; (1895) 2 Q. B . 539) ; bu t 
i t  seems to  me th a t there is a ll the difference in  
the w orld  between an a ttem pt, such as was made 
in  the case cited, to  im p o rt from  a charter-party 
in to  a b ill o f lading contract, by constructive notice, 
an  abnormal provision which was not germane 
to  the paym ent o f fre igh t or the other conditions 
to  be performed on the delivery o f the cargo, and 
im porting , w ith  those clauses o f the charter-party 
which are undoubtedly incorporated, the proper 
law by which they are governed, when i t  m ust be 
recognised th a t the charter-party w ill necessarily 
have a proper law, and th a t th is  w ill probably 
appear, expressly or by  inference, on its  face. 
There is no suggestion in  the judgments in  the 
Court o f Appeal in  Manchester Trust v . Furness 
{sup.), th a t the incorporation by reference o f 
whatever in  the charter-party is “  germane to  the 
receipt, carriage, or de livery o f the cargo or the 
payment o f the fre igh t ”  (to  quote the words o f 
Lo rd  A tkinson in  Thomas v. Portsea Steamship 
Company Lim ited (sup.), a t p. 6 ; and see Lord  
Corel!, ib id ., a t p. 8) offends the rule against

applying the doctrine o f constructive notice to  com
mercial transactions. Indeed, Lo rd  L ind ley (a t p. 
113 andp. 545) recognises th a t th is  is the effect o f the 
reference to  a charter-party in  a b ill o f lading.

In  the absence o f any expressed in tention as to  
the law governing the contract, I  am, as Professor 
D icey points out, confronted w ith  the d ifficu lt, but 
not unfam iliar, problem o f deciding w hat th a t 
hypothetical person, the sensible business man, 
must be taken to  in tend when he is content to  be 
bound by  a contract in  w ritin g  o f which, by  com
mercial usage, he is unable to  see the actual terms 
beforehand, and w ith  which, in  practice, as Mr. 
W illin k  insisted, he does no t really trouble himself 
in  the least.

Now, the charter-party in  th is  case, as I  have 
already said, is in  the standard form  adopted by 
the trade in  1914. When, therefore, a sensible 
business man contracts on the terms o f b ills o f 
lading in  a form  also adopted by the trade in  the 
same year, i t  seems to  me, even i f  I  am not per
m itted  to  suspect th a t he would actually know 
th a t the charter-party therein referred to  would 
probably be in  the “  Centrocon ”  form  and would, 
therefore, be governed by  English law, th a t i t  is 
pressing too fa r the well-recognised princip le tha t 
everything in  the charter-party th a t is insensible 
must be rejected (see, fo r example, Hogarth 
Shipping Company v. Blyth, Greene, Jourdain, 
and Co., 14 Asp. Mar. Law Cas. 121; 117 L . T. 
Rep. 290 ; (1917) 2 K . B . 534; Fort Shipping 
Company v. Pederson, 19 L I. L . Rep. 2 6 ; and 
Vergottis v. Robinson David and Co., 31 L I. L . Rep. 
23) to  argue th a t the proper law o f the charter- 
p a rty  is to  be ignored when incorporating the 
m aterial provisions in  the b ills  o f lading. I  do not 
myself profess to  understand how anyone con
trac ting  on the basis th a t the liab ilities o f the ship
owner in  connection w ith  the receipt, carriage, and 
delivery o f the cargo are subject to  the exceptions 
contained in  a separate document, can know the 
terms on which he is contracting, unless and u n til 
he informs himself as to  the system o f law by which 
those exceptions are governed. I t  is no t improbable 
th a t by th is  tim e the w arranty o f seaworthiness is 
im p lic it, unless i t  is expressly excluded, and th a t 
some other systems o f law differ in  th is  respect.

I f ,  therefore, negotiations could take place 
between the shipowner and the receiver as to  the 
incorporation in  a b i ll o f lading contract in  English 
o f certain specific clauses extracted from  a charter- 
p a rty  in  English, including an exceptions clause in  
the well-known English form , sensible business men 
would na tura lly  wish to  ascertain whether i t  was 
proposed th a t the contract should be read w ith  the 
English im plica tion or not. Otherwise, the excep
tions to  the liab ilities o f the shipowner would not 
be clearly defined. B u t even i f  th is  would be too 
much to  expect w ith  regard to  a w arranty which 
is read in to  the exceptions by  im plication, one 
would suppose tha t, a t any rate, they would wish 
to  define by w hat system o f law the expressed 
exception o f negligence was to  be measured. I f  
nothing was said to  the contrary I  should assume 
th a t the in tention was th a t the contract should be 
interpreted in  lig h t o f the law by reference to  
which its  clauses were drawn.

W hat, then, is the proper inference when the 
exigencies o f commerce preclude any antecedent 
negotiations, and in  the absence o f any expressed 
in tention ? Provided always th a t i t  is proper, 
according to  mercantile usage in  the circumstances 
o f the case, to  tender as one o f the shipping docu
ments a b i ll o f lading incorporating by reference 
certain provisions o f an English charter-party in  
the customary form , I  th in k  th a t the true inference
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is th a t the sensible business man must be assumed 
to  intend th a t the contract shall be read w ith  the 
Lnghsh in terpretation which adm itted ly  attaches to  
the charter-party as such, though th a t in terpre
ta tion  is nowhere expressly stated bu t is to  be 
interred from  several indications scattered through- 
out the charter-party, and, notw ithstanding th a t 
one o f the indications, namely, the a rb itra tion  
clause, is not included among the provisions 
incorporated in his contract.

On the basis, however, th a t the incorporated 
provisions o f the charter-party afforded no guide as 
to  the proper law o f the contract, Mr. W illin k  
argued th a t there were on ly four possible alterna
tives as to  the proper law, namely, the lex loci 
contractus, the lex loci solutionis, the law o f the 
flag, or th a t law which best gives efficacy to  the 
contract. O f these he maintained th a t in  con- 

&  contract o f affreightm ent i t  is 
settled th a t the law o f the flag should be preferred 
1 o Ginbei-t, 2 Asp. Mar. Law  Cas. 260, 283 ;
13 L . T. Rep. 602 ; L . R . l  Q. R. n 5 ) . 0 f  
these possibilities he asked me to  reject the 
lex loci contractus and the lex loci solutionis. I  
agree w ith  him , bu t I  th in k  th a t the reason 
w y  inv ited  to  reject these alternatives
is w orth  noticing. The lex loci contractus w ith  
regard, fo r exampie, to  some o f the b ills  o f lading 
would be Oslo, fo r i t  was there th a t the shipping 
documents were to  be taken u p ;  bu t as M r 
W illin k  pointed out, the place m ight have been 
anywhere in  the B a ltic , according as the b ills o f 
lading were indorsed to  a national o f one country 
or another. For the same reason the lex loci 
solutionis m igh t be a po rt in  one o f several B a ltic  
states. And, however w illing  the receiver m ight be 
to  be bound by the law o f his own state, there was, 
he said, no reason w hy the shipowner should be 
supposed to  be ready to  leave i t  to  chance by what 
law he was to  be bound.

I  w ill refer in  a moment to  the authorities relating 
to  the law o f the flag, bu t in  passing I  would po in t 
out th a t there seems to  be no particular business 
reason why the parties to  th is  contract should 
wish to  be bound by the law o f the flag. The ship
owner has already discarded the law o f the flag 
in  connection w ith  the charter-party, though his 
own law. The receiver has actually bound himself 
to ta k e the usual shipping documents by a contract 
which gave him  no guidance whatever as to  w hat the 
£ w  o f the flag m ight be expected to  be. B u t Mr. 
W illink  argued th a t there were on ly fou r reported 
cases in  which the law o f the flag had been ignored 
m connection w ith  a contract o f affreightment, 
th e y  are A /S  August Freuchen v. Steen Hansen 

w^ cze Greer, J. preferred the English law 
° f  the charter-party fo r the sake o f un ifo rm ity  ; 
the A dria tic  (3 Asp. Mar. Law  Cas. 16; 145 L . T. 
tteP- 580 ; (1931) P. 241), in  which Langton, J., 
vdule not wholly convinced by the argument 
o f un ifo rm ity , rejected the law o f the flag on 
the ground th a t none o f the parties was in  the 
least concerned w ith  the na tiona lity  o f the ship ; 
in  Re M issouri Steamship Company (6 Asp. Mar. 
Law Cas. 264, 423 ; 61 L . T. Rep. 316 ; 42 Ch. D iv . 
321), where the lex loci contractus, which incidentally 
was the law o f the flag, was rejected in  favour o f 
English law on the ground th a t the contract o f 
affreightm ent was in  the English form  and contained 
an exceptions clause va lid  in  English law bu t inva lid  
in  the United States o f America, where the 
contract was made (cf. Ham lyn  v. Talisker D istillery, 
sup .); and, fina lly , the Industrie  (1 Asp. Mar. 
Law  Cas. 17; 70 L . T. Rep. 791 ; (1894) P. 58), 
where the Court o f Appeal la id  special stress 
on the English form  o f the charter-party. Lord

Esher s judgm ent in  th is  last case seems to  me to  be 
pa rticu larly  valuable as showing w hat are the real 
lim its  o f the presumption in  favour o f the law of 
the flag in  connection w ith  a contract o f affreight
ment. I t  seems quite plain tha t, in  connection 
w ith  such contracts as the master m ay be driven to 
make by necessity in  the course o f the voyage, the 
law o f the flag should prevail, fo r i t  is th a t law 
which governs his relations w ith  his owners ; but 
tha t, as is pointed ou t by Lo rd  Esher, M.R. a t p. 76, 
is by no means inconsistent w ith  the proper law of 
the contract o f affreightm ent being a different law.

In  m y opinion, a ll these cases show very clearly 
tha t, as regards the contract o f affreightm ent as a 
whole, there is no necessary presumption th a t the 
law o f the flag applies. I  can well imagine th a t i f  
the parties in  th is  case had been in  a position to 
form  an actual in tention as to  the law to  govern 
th e ir contract, the sensible shipowner would almost 
inev.tab ly have stipulated th a t his rights and obliga
tions in  connection w ith  the receipt, carriage and 
delivery o f the cargo or the payment o f the freight, 
should be the same in  the tw o contracts formed 
respectively by the charter-party itse lf and by the 
bills o f lading incorporating the relevant clauses 
° r  charter-Party- Nor, in  the circumstances 
o f th is case, can I  see any va lid  reason which would 
have induced the indorsees o f the bills o f lading 
to  dissent from  th a t proposal.

B oth  on what, I  th ink , should be presumed to  
be the in tention o f the parties and on the ground 
o f business efficacy, I  am prepared to  ho ld th a t the 
law o f the K ingdom  o f Yugoslavia is not the law' 
governing th is contract. I  am no t expressly 
inv ited  to  say w hat the proper law is ; bu t in  case 
i t  may be o f assistance to  the parties i f  I  express 
my  opinion, and I  have not already made i t  plain 
what th a t opinion is, I  say th a t I  th in k  the proper 
law o f the contract is English law.

The pla in tiffs w ill have the costs. I  have 
decided the pre lim inary po in t o f law in  the p la in tiffs ’ 
favour, and given them the costs ; I  am not pro
nouncing any u ltim ate judgm ent in  the case.

Solic ito rs: fo r the plaintiffs, Waltons and Co. ; 
fo r the defendants, Richards, Butler, Stokes, and 
Woodham Smith.

Feb. 5, 6, 7, 10, 11, and  12, 1936.
(Before B u c k n ill , J .,  assisted b y  Elder 

B re th re n  o f  T r in i ty  House.)
The Prinses Juliana, (a)

C o llis ion  outside entrance to H a rw ich  H arbour—- 
A egligence— One vessel outwardboundapproach- 
in g  sharp bend in  fa irw a y  and navigating  
against the tide— Other vessel round ing  Beach 
E n d  B uoy to enter harbour— B y-la w  8 o f the 
H a rw ich  H arbour Conservancy B oa rd  By-laws  
(1929)— Regulations fo r  Preventing Collis ions  
at Sea (1910), art. 25— Evidence —  Whether 
p ilo t 's  report to T r in i ty  House admissible.

T h is  was a c la im  brought by the owners o f  the 
D an ish  twin-screw motor vessel E .  against the 
owners o f the D utch twin-screw steamship P . J . 
fo r  damage sustained by the E . as the result o f 
a co llis ion between the E . and the P . J ., which  
occurred at the entrance to H a rw ich  H arbour 
at about 6.40 p .m . on the 29th June, 1935. 
The E . was outward bound and was proceeding 
down the harbour entrance on her proper side

<«) Reported b y  J . A . P b t b ib , Esq., B arris ter-a t-Law .
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o f  the fa irw a y  a t f u l l  speed. The P . J .  was 
in w a rd  hound and was proceeding to the west
w ard  before m aking her tu rn  in to  the harbour 
entrance. She also had her engines w ork ing at 
f u l l  speed ahead. I t  was agreed by both sides 
at the hearing that the co llis ion  occurred well 
to the westward o f m id-channel. Both vessels 
were carry ing  passengers and both were in  
the charge o f T r in i ty  House p ilo ts , pilotage  
being compulsory fo r  vessels o f th is k in d  
when entering and leaving H a rw ich  H arbour. 
The tide at the tim e was flood. Shortly  
before the collis ion the master o f the P . J ., 
-which had taken a very w ide sweep round  
the Beach E n d  Buoy, took the charge o f the 
vessel out o f the hands o f the T r in i ty  House 
p ilo t, as, having regard to the relative positions  
o f  the vessels at that moment, he was a fra id  
that they would not pass p o rt to po rt. The 
master countermanded the p ilo t 's  helm orders 
in  an  endeavour to pass the E . starboard to 
starboard, but, although after hard-aporting the 
wheel o f the P . J . he subsequently steadied the 
wheel to throw her quarter clear o f the oncoming 
E ., a  co llis ion occurred, the stern and starboard 
bow o f  the E . earning in to  v io lent contact w ith  
the starboard side o f the P . J . abaft am idships. 
A fte r ca lling  the ir evidence, the p la in t if fs  
app lied  to be allowed to p u t in  a report o f the 
collis ion made by the p ilo t  o f the P . J . to 
T r in i ty  House, contending that th is  document 
was admissible because i t  was an adm ission by 
a servant o f the defendants fo r  whose acts the 
defendants were responsible.— H eld, on th is  
p o in t, that the statement was not admissible 
against the defendants, the p ilo t 's  report having  
been made when h is  employment by the defen
dants had ceased, and he had reverted to his pos i
tion  as an independent p ilo t. B y -la w  8 o f the 
H a rw ich  H a rbour Conservancy B oard  B y-law s  
(1929) provides as fo llow s : “  A  steam vessel 
navigating against the tide shall, on approach- 
ing  po in ts  o r sharp bends in  the F a irw a y , ease 
her speed and i f  necessary stop and w a it before 
rounding so as to a llow  any vessel navigating  
w ith  the tide to round  and pass clear o f he r." 
A r t .  25 o f the Regulations fo r  Preventing  
Collis ions at Sea is  as fo llow s : “  I n  narrow  
channels every steam vessel shall, when i t  is  
safe and practicable, keep to that side o f the 
fa irw a y  o r m id-channel which lies on the 
starboard side o f such vessel." The p la in t if fs  
contended that by-law  8 d id  not app ly, as beyond 
the channel m arked by the C l if f  Foot and the 
Beach E n d  Buoys i t  was open sea and vessels 
m ight approach those buoys fro m  any direction, 
but that i f  i t  d id  ap p ly  and  “  the F a irw a y  "  
extended beyond the Beach E n d  Buoy, then 
A r t .  25 o f the Regulations  (the narrow  channel 
rule) app lied  and the defendants were to blame 
fo r  a breach o f that artic le .

Held, that by-law  8 app lied  and that the E . was 
to blame fo r  not having eased her speed in  
order to a llow  more tim e and room fo r  the P . J . 
to round  the bends, but that the P . J . was more 
to blame than the E . (a) because (as the learned 
judge fo u n d  as a fa c t) she had got to the wrong  
ride  o f  the channe l; (b) because she d id  not 1

pass the E . po rt to p o r t ;  and  (c) because, 
although the E . ’s f in a l act o f negligence in  not 
easing her engines had continued u n t il she was 
so close to the P . J .  tha t she caused the master 
o f the P . J  . t o  give a wrong order, that wrong 
order in  fa c t brought about the co llis ion . H e  
apportioned the blame as to two-th irds on the 
P . J . and one-th ird  on the E . N o  order was 
made as to costs.

Damage by collision. The pla in tiffs were the 
owners o f the Danish twin-screw motor-vessel 
Esbjerg (2762 tons gross) ; the defendants were the 
owners o f the D utch twin-screw steamship Primes 
Ju liana  (2907 tons gross).- The collision occurred 
a t about 6.40 p.m. (B.S.T.) on the 29th June, 1935, 
ju s t outside the entrance to  Harw ich Harbour.

The p la in tiffs ’ case was th a t shortly before 
6.42 p.m. B.S.T. on the 29th June, 1935, the Esbjerg 
was proceeding down the entrance channel to 
Harw ich Harbour outward bound on a voyage 
from  Harw ich to  Esbjerg (Denmark). She was 
carrying passengers, mails and general cargo, and 
she was manned by a crew o f forty-e ight hands a ll 
to ld . The weather was fine and c le a r; the w ind 
was S.E. l ig h t ; and the tide was flood o f the force 
o f between one and two knots. H e r engines 
were working a t fu ll speed ahead and making about 
twelve knots, and a good look-out was being kept 
on board the Esbjerg. When the Esbjerg had 
reached a position in  the neighbourhood o f the 
N orth  Shelf Buoy a steamship which proved to be 
the Prim es Ju liana  was observed over the land at 
Languard P oint approaching the harbour and 
distant about one-and-a-half miles on a bearing of 
about 1 to  1J points on the starboard bow o f the 
Esbjerg. The Esbjerg continued to  navigate down 
the channel on her own starboard side o f it ,  altering 
her course from  about S.E. to  about S.JW. magnetic. 
On passing abeam o f the South Shelf Buoy her 
course was again altered to  S.W. by S.JS. magnetic, 
and she had the C liff Foot Buoy rig h t ahead o f 
her. Thereafter the Primes Ju liana  was observed 
to  proceed round the bend in  the neighbourhood o f 
the Beach End Buoy. The Esbjerg maintained her 
course and speed w ith  the C liff Foot Buoy rig h t 
ahead and expected th a t the Prim es Ju liana  would 
pass her in  safety po rt to  port, bu t the Primes 
Juliana, which was coming on a t very high speed, 
taking an unusually wide sweep round the Beach 
End Buoy, suddenly sounded two short blasts and 
instead o f completing her tu rn  to  starboard as she 
could, and ought to , have done, and passing the 
Esbjerg po rt to  port, the Prim es Ju liana  was seen 
to  come on heading across the bows o f the Esbjerg. 
The engines o f the Esbjerg were thereupon immedi
ately pu t fu ll speed astern and her wheel was pu t 
hardaport, two short blasts being sounded on her 
whistle. The Prim es Ju liana  continued to come 
on a t high speed, however, and w ith  her starboard 
side amidships struck the stem and starboard bow 
o f the Esbjerg, doing serious damage to  the la tte r 
vessel. The p la in tiffs charged those on board the 
Primes Ju liana  w ith  negligence in  th a t they failed 
to  keep a good look-out • failed to keep the Primes 
Ju liana  to  her own starboard side o f m id-channel; 
failed to pass the Esbjerg po rt to p o r t ; im properly 
and a t an improper tim e pu t and kept the Primes 
Juliana's  wheel to  po rt and (or) failed to  starboard 
the ir wheel sufficiently or to  keep i t  to  starboard ; 
failed to  use the ir twin-screws to assist in  tu rn ing 
the head o f the Primes Ju liana  to  starboard ; 
im properly attempted to  cross ahead o f the Esbjerg ; 
proceeded a t excessive speed ; failed to  ease, stop, 
or reverse the ir engines in  due tim e or a t a l l ; and 

1 failed to  comply w ith  by-laws 7 and 12 o f the
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Harw ich Harbour Conservancy Board By-laws and 
Regulations 19, 22, 23, 25, 27, and 29, o f the 
Regulations fo r Preventing Collisions a t Sea.

The case p u t forward on behalf o f the defendants 
was th a t shortly before 6.39 p.m. B.S.T. on the 
day in  question the Prinses Ju liana  was approaching 
the entrance to  Harw ich Harbour on a voyage from 
Flushing to Harw ich laden w ith  passengers and 
cargo and manned by a crew o f sixty-s ix hands all 
to ld . According to  the defendants, the w ind was
N .E ., a lig h t a ir or breeze, and the tide, which was 
about one hour flood, was o f the force o f about 
one-and-a-half knots. The Prinses Ju liana  was 
on a course o f W .JN. magnetic. Her engines were 
working a t reduced fu ll speed ahead, and she was 
making about fifteen knots through the water. A  
good look-out was being kept on board her. In  
those circumstances those on board the Prinses 
Ju liana  observed over Languard P o in t and about 
one to  one-and-a-half miles distant, the Esbjerg, 
bearing broad on the starboard bow o f the Prinses 
Juliana. The Prinses Ju liana  kept her course 
and speed u n til her wheel was p u t to  starboard and 
shortly afterwards hard-astarboard to  round Beach 
End Buoy. As the Prinses Ju liana  was rounding 
the buoy the Esbjerg was observed to  be coming on 
a t high speed w ithou t holding back and giving the 
Prinses Ju liana  tim e to  round on a course up the 
harbour, as she could and ought to  have done. 
Thereupon the wheel o f the Prinses Ju liana  was pu t 
amidships, and im m ediately afterwards hard- 
aport, her engines were stopped and two short blasts 
were sounded on her whistle. Very shortly after
wards, as no reply was received from  the Esbjerg, 
two short blasts were again sounded on the whistle 
o f the Prinses Juliana, both her engines were pu t 
fu ll speed astern fo r a few revolutions, and then 
stopped. As no reply was received from  the 
Esbjerg, which vessel appeared to  be keeping her 
course and speed and causing im m inent danger of 
collision, two short blasts were again repeated on 
the whistle o f the Prinses Juliana, her port engine 
was pu t to fu ll speed astern and her starboard engine 
was p u t to  fu ll speed ahead fo r a few revolutions 
respectively to  assist the helm, and then both her 
engines were stopped. Shortly afterwards, as i t  was 
seen by those on board the Prinses Ju liana  tha t a 
collision was im m inent bu t th a t the Esbjerg would 
probably collide w ith  the after-part o f the Prinses 
Juliana, the wheel o f the Prinses Ju liana  was pu t 
amidships, her po rt engine was pu t fu ll speed ahead 
and her starboard engine was p u t fu ll speed astern 
in  an endeavour to  throw  her quarter clear or to 
minimise the damage, bu t the Esbjerg, continuing 
to  come on a t high speed, w ith  her stem struck the 
starboard side o f the Prinses Ju liana  abaft am id
ships, doing damage. Just before the collision the 
Esbjerg was heard to  sound a signal o f two short 
blasts on her whistle. I t  was alleged by the 
defendants th a t those on board the Esbjerg failed 
to  keep a good lo ok -o u t; th a t they failed to  keep 
clear o f the Prinses Ju liana  or to  take the proper 
or any steps in  due tim e, or a t all, to  keep c lea r; 
th a t they im properly failed to  hold the Esbjerg 
back, as they could and ought to  have done, and 
allow the Prinses Juliana, which was navigating 
w ith  the flood tide, to  round the bend a t the entrance 
to the harbour and pass c le a r; th a t the Esbjerg 
im properly kept her course and speed, and was 
proceeding a t excessive speed; and th a t the 
Esbjerg, which a t a la ter stage could have passed 
the Prinses Ju liana  safely starboard to  starboard 
i f  her wheel had then been ported, failed to  po rt her 
wheel as she could and ought to  have done in the 
circumstances; and, fina lly , th a t the Esbjerg 
im properly failed to  ease, stop or reverse her engines 
in  due tim e or a t all. The defendants charged

those on board the Esbjerg w ith  fa iling to  comply 
w ith  Nos. 7, 8, and 12, o f the Harw ich Harbour 
Conservancy Board By-laws, and w ith  Arts. 23, 27, 
and 29, o f the Regulations fo r Preventing Collisions 
a t Sea.

In  cross-examination the p ilo t o f the Esbjerg 
adm itted th a t he had not eased his speed, bu t he 
considered tha t under by-law 8 o f the Harwich 
Harbour Conservancy Board By-laws i t  was only 
his du ty  to  do th a t when necessary, and tha t in  the 
present circumstances he did  not th in k  the by-law 
required him  to  ease speed as he was not a t the 
bend. He agreed th a t the by-law was reasonable. 
The master o f the Esbjerg, in  his evidence, said 
th a t the Prinses Ju liana  could easily have finished 
her swing to  starboard. She was coming a t about 
sixteen knots, and there was no tim e for the action 
taken by the Esbjerg to  be effective. He adm itted 
in cross-examination th a t the Esbjerg had been 
about tw en ty minutes late in  leaving Parkeston. 
He heard on ly one signal from  the Prinses Ju liana  
when she was tw o cables away. The chief officer 
o f the Esbjerg said th a t he sounded two short blasts 
in reply to  the Prinses Juliana. The Esbjerg did 
not succeed in  getting off much o f her way before 
the collision. In  reply to  the learned judge he 
said th a t the Esbjerg usually passed the incoming 
ship by the Cork ligh t vessel. The chief engineer 
o f the Esbjerg said th a t a t the moment o f the 
collision the Esbjerg's engines were fu ll speed 
astern and had been so fo r ha lf a m inute. A 
licensed p ilo t who was a t the tim e being taken bv 
the Esbjerg to  the Sunk light-vessel, said th a t he 
did not consider i t  the du ty  o f the Esbjerg to  wait 
for the Prinses Juliana. He also stated in reply 
to  the learned judge th a t when the Prinses Juliana  
altered her course to  port she had nearly finished 
her turn.

A  prelim inary po in t o f evidence dealing w ith  th  
adm issib ility o f a report made by the p ilo t o f the 
Prinses Ju liana  to  T r in ity  House in  compliance 
w ith  the T r in ity  House by-laws made under the 
Pilotage Act, 1913, was decided by the learned 
judge after the p la in tiffs had closed the ir case, 
and before evidence was called on behalf o f the 
defendants, in  the follow ing terms :

Buclmili, J.— This po in t is one which has never 
been decided, so fa r as I  know. I t  is a very  
im portant point, and I  would very much have 
preferred to  consider the m atter carefully before 
giving m y ruling. B u t th a t would mean holding 
up the action, and, therefore, i t  is best th a t I  
should express m y view a t once.

The Prinses Ju liana  was in  the charge o f a T r in ity  
House p ilo t, and while he was in charge o f her he 
was a servant o f the owners o f the vessel. A fte r 
the service had come to  an end ha made a report 
to  T r in ity  House in  compliance w ith  rules and 
by-laws passed under the Pilotage A c t by T r in ity  
House, and I  presume th a t tha contents o f the 
report have been disclosed to  the owners o f tha 
Prinses Ju liana  in  the ord inary course o f events. 
The solicitors fo r the p la in tiffs have very properly 
not interviewed the p ilo t or taken a statement 
from  him , bu t they have subpoenaed tha T r in ity  
House authorities to  produce the report, and i t  
has been brought in to  court in  a sealed envelope. 
The question now is whether th a t report is admis
sible as evidence on behalf o f the p la in t ffs.

I t  is clear to  everybody tha t, i f  justice is to  be 
administered, the greatest precautions must be 
taken to  see tha t the best evidence available is 
] presented to  the court, and th a t every step should 
be taken to  see th a t on ly reliable evidence should 
be the ground on which the court should proceed 
to  judgment. As everybody knows, the chief
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safeguards in  th a t respect are, f irs t o f all, th a t the 
evidence should be given in  open c o u r t ; secondly, 
on oath ; and, th ird ly , subject to  cross-examina
tion. Now, th is  report, i f  i t  is to  be p u t in , is not 
tested in  any o f these ways. I t  is no t made on oath 
and there is no s ta tu tory du ty  on the pa rt o f the p ilo t 
to  make it ,  and he is not cross-examined on i t  and 
does not appear before me. Therefore, p rim arily , 
the evidence is objectionable on these grounds.

B u t Mr. W illm er says i t  ought to  be received on 
the ground th a t i t  is an admission by a man who 
is a servant o f the defendants. I f  one looks a t the 
authorities, they a ll po in t out tw o things, and, 
most conveniently, in  Taylo r on Evidence (12th 
edit., s. 602, p. 381),the learned editor says : “ The 
declarations o f agents are admissible against the ir 
principals on grounds very s im ilar to  those which 
govern the declarations o f co-partners. The princ i
pal constitutes the agent as his representative in 
the transaction o f certain business. Whatever, 
therefore, the agent does in  the law fu l prosecution 
o f th a t business, is the act o f the p r in c ip a l; and, 
as M r. Justice Story observes (S tory on Agency, 
par. 134), ‘ where the acts o f the agent w ill bind 
the principal, there his representations, declara
tions, and admissions, respecting the subject- 
m atter, w ill also bind him , i f  made a t the same 
tim e, and constituting pa rt o f the res gestce.' They 
are original evidence and not hearsay ; and, being 
regarded as verbal acts, they are receivable in 
evidence w ithou t calling the agent himself to  
prove them. S till, the admission o f the agent 
cannot always be assimilated to  the admission o f 
the principal. The pa rty ’s own admission when
ever made may be given in  evidence against him , 
bu t the admission or declaration o f his agent binds 
him  only when i t  is made during the continuance 
o f the agency, in  regard to  a transaction then 
depending, et dum fervet opus. When the agent’s 
righ t to  interfere in  the particu lar m atter has 
ceased, the principal can no longer be affected by 
his declarations, any more than by his acts, bu t 
they w ill be rejected in  such cases as mere hearsay.”

I  do no t th in k  th a t the p ilo t here is an agent o f 
the principal, the owners o f the ship, fo r the purpose 
o f making any admissions o f th is  k ind, and, more
over, the admission was not made a t the tim e when 
he was in  the service o f the owners, bu t a fter the 
employment had ceased, and when he had reverted 
to  his position as an independent p ilo t. That 
seems to  me to  be dealt w ith  in the second pa rt 
o f the section, where i t  is stated th a t the p a rty ’s 
own admission, whenever made, may be given in 
evidence against him , bu t th a t the admission o f 
his agent is binding on him  on ly when i t  is made 
during the continuance o f the agency in  regard to  
a transaction then pending.

I  th ink , fo r these reasons, th a t th is  report o f the 
p ilo t is inadmissible as evidence against the owners 
o f the Prinses Juliana.

The defendants then called the ir evidence, in  the 
course o f which the master o f the Prinses Ju liana  
explained th a t he took over the navigation o f the 
Prinses Ju liana  from  the compulsory p ilo t and 
countermanded the p ilo t’s orders because he saw 
tha t i t  was impossible fo r the Prinses Ju liana  to  
continue her swing to  starboard, and thought th a t 
by a ltering her course to  po rt and ordering the 
engines to  help the rudder to  keep the ship to  po rt 
he would avoid a collision. He said th a t i f  the 
Esbjerg had stopped her engines when the Prinses 
Ju liana  blew the firs t two blasts on her whistle 
there would not have been a collision. The chief 
officer o f the Prinses Ju liana  said th a t he agreed 
w ith  the view taken by the master and th a t the 
Esbjerg was about three to  four cables away when 
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the captain o f the Prinses Ju liana  had ordered the 
wheel to  be p u t hard aport.

A t  the close o f the defendant’s evidence counsel 
fo r the p la in tiffs  inv ited  the court to  call the p ilo t 
o f the Prinses Ju lian a , which he said could be 
done i f  both parties consented to  th is course being 
adopted, and cited in  support o f th is  contention 
in  Re Enoch and Zaretzky, Bock, and Co. (101 L . T. 
Rep. 801 ; (1910) 1 K . B. 327). The defendants, 
however, refused the ir consent and counsel for the 
plaintiffs, on whose advice the p ilo t had been 
subpoenaed to  attend the hearing, said th a t he waived 
his r ig h t to  cross-examine him. Dealing w ith  the 
question o f lia b ility , counsel fo r the p la in tiffs  con
tended th a t i t  was fo r the Prinses Ju liana  to  show 
th a t she got on to  the wrong side o f the channel 
w ithou t negligence : (The Fredavore, 1927, 29 LI.
L . Rep. 25). W ith  regard to  by-law 8, he said th a t 
its  object was to  prevent vessels meeting a t the 
apex o f the po in t o f the bend (The Braa  (1929) 
34 L I. L . R . 137), and th a t a vessel in  the straight 
need no t w a it u n til vessels th a t may be seen across 
the land have passed clear : (The Margaret 5 Asp. 
Mar. Law  C'as. 137, 204, 371; (1884) 9 App. Cas. 
873). He also referred to  The Blue Bell (7 Asp. 
Mar. Law Cas., p. 601 ; 72 L . T. Rep. 540; (1895) 
P. 31) and Stuart Moore’s Rules o f the Road at 
Sea, 4 th  edit., p. 420, note 1.

Counsel fo r the defendants contended tha t 
by-law 8 applied and th a t the approach to  Harw ich 
H arbour was a narrow channel. He said th a t the 
Prinses Ju liana  was coming w ith  the tide and was 
therefore entitled to  expect the Esbjerg to  ease her 
engines and hold back u n til the Prinses Juliana, 
had rounded the bend a t the entrance to  the 
harbour. He referred to  the observations o f 
Scrutton, L .J . in  The Hontestroom (1925, 22 L I. 
L . Rep. 458), and said th a t by not easing her engines 
and holding back the Esbjerg created a position 
o f danger which was the reason why the master o f 
the Prinses Ju liana  had taken the navigation o f 
the vessel ou t o f the hands o f the compulsory p ilo t 
in  an a ttem pt to  pass the Esbjerg starboard to  
starboard when he believed th a t to  endeavour to  
pass her po rt to  po rt would involve the vessels in 
collision. On behalf o f the p la in tiffs, counsel con 
tended th a t by-law 8 d id  no t apply as beyond the 
channel marked by the C liff Foot and Beach End 
Buoys i t  was open sea, and th a t accordingly 
vessels m ight approach these buoys from  any 
direction. The Beach End Buoy was the  term inus 
o f the fa irway.

H . G. W illm er and Owen L . Bateson fo r the 
plaintiffs.

K . S. Carpmael, K.C., J . V. Naisby, and E. E. 
Addis fo r the defendants.

Bucknill, J.-—This case arises out o f a collision 
between the twin-screw m otor vessel Esbjerg and 
the twin-screw steamship Prinses Ju liana  in  the 
entrance to  Harw ich H arbour a t about 6.40 p.m. 
(B.S.T.), on the 29th June, 1935. The Esbjerg is 
2762 tons gross, 322ft. long and 44ft. in  beam. 
A t  the tim e o f the collision the Esbjerg was outward 
bound from  Harw ich on a draught o f 12ft. 9in. 
forward and 14ft. 9in. aft. The Esbjerg was manned 
by a crew o f forty-e ight hands, and had 134 
passengers on board. The Prinses Ju liana  is 
2907 tons gross, 365ft. long, and 42ft. in  beam. 
A t  the tim e o f the collision the Prinses Ju liana  was 
inward bound to  Harwich, and was drawing l i f t .  l in  . 
forward and 13ft. 7in. aft. The Prinses Ju liana  
was manned by a crew o f s ix ty-s ix  hands, and had 
811 passengers and mails on board. Each vessel 
was in  the charge o f an experienced T r in ity  House 
p ilo t. Pilotage was compulsory fo r each vessel.

K K K K
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The weather was fine and clear, there was no 
material w ind, and the tide  was about an hour’s 
flood, o f a force o f one-and-a-half to  two knots. 
A t  the tim e when the vessels became clearly visible 
to  one another, the Esbjerg was proceeding down the 
harbour and was making about twelve knots. The 
Prinses Juliana, on the other hand, was outside 
the entrance to  the harbour, and was proceeding 
to  the westward before making the tu rn  in to  the 
entrance. The Prinses Ju liana  was making about 
sixteen-and-a-half knots, which was shortly a fter
wards reduced to  fifteen knots. The vessels 
remained in  sight o f one another, and collided a t an 
angle o f two to  three points, the stem and starboard 
bow o f the Esbjerg s trik ing  the starboard side o f the 
Prinses Ju liana  a lit t le  abaft amidships ju s t above 
the water-line and doing great damage.

The precise place o f the collision was in  issue, 
and the evidence on th is  po in t varied between 
400ft. and 1500ft. to  the northward o f the C liff Foot 
Buoy. The captains o f both ships agreed th a t the 
collision was well to  the westward o f mid-channel. 
According to  the evidence from  the Esbjerg, which 
I  accept, the Esbjerg du ly  got on to  a course o f 
S.W. by S.JS. mag., and came down the harbour 
on her own starboard side o f the channel, w ith  the 
C liff Foot Buoy rig h t ahead, a t a speed o f about 
twelve knots. As the two vessels approached one 
another, those in  charge o f the Esbjerg noticed 
th a t the Prinses Ju liana  was tak ing a very wide 
sweep in to  the harbour round the Beach End Buoy. 
The Esbjerg continued on her same course and 
speed, expecting the Prinses Ju liana  to  come round 
in  tim e to  pass the Esbjerg po rt to  port. B u t when 
the Prinses Ju liana  was about 400yds. away and 
was one po in t to  one-and-a-half points on the port 
bow o f the Esbjerg and was s till about two points off 
her proper course up the harbour, the Prinses 
Ju liana  stopped her swing to starboard and sounded 
tw o short blasts. The engines o f the Esbjerg were 
a t once stopped and p u t fu ll speed astern, the wheel 
was p u t hard aport and her whistle was sounded 
tw o short blasts, bu t the Prinses Ju liana  crossed 
the Esbjerg's bows, and the collision happened.

According to  the witnesses from  the Prinses 
Ju liana, the Prinses Ju liana  reduced her speed to  
fifteen knots ju s t before reaching the R o lling Ground 
Buoy. When the Prinses Ju liana  was about 200yds. 
S,E. o f the Beach End Buoy, and had the Beach 
End B uoy and the C liff Foot Buoy in  line, the wheel 
was p u t to  starboard by order o f the p ilo t. The 
master then came on the bridge after a short 
absence. Shortly afterwards, when th is buoy was 
abeam and about 200ft. off, the wheel was pu t 
hard astarboard by order o f the p ilo t. Both 
these helm orders were given fo r the purpose o f 
rounding in to  the harbour.

When the Esbjerg was about three or four cables 
distant and was bearing four to  five points on the 
starboard bow o f the Prinses Ju liana, which was 
heading about N .W .^N . and was under hard astar
board wheel, the master o f the Prinses Juliana, 
according to  his evidence said to  the p i lo t : “ You 
won’t  clear her (meaning the Esbjerg) ; you w ill 
have to  steady her.”  The p ilo t made no reply, 
and gave no order, and the master himself then 
to ld  the helmsman to  steady the ship, and 
im m ediately a fte r the order to  steady the helm 
the master o f the Prinses Ju liana  gave the order 
hard aport, and stopped both engines, and ordered 
tw o short blasts to  be sounded. No reply was heard 
from  the Esbjerg, and the master then pu t both 
engines fu ll astern for a few revolutions, and sounded 
tw o short blasts again and then stopped both 
engines, and gave a th ird  signal o f two short 
blasts, and then pu t the starboard engine fu ll ahead 
and po rt engine fu ll astern fo r a few revolutions,

[A d m .

and then stopped both engines, and jus t before the 
collision pu t the wheel hard astarboard so as to 
t r y  to  make a glancing blow o f it .  A  few seconds 
before the collision the Esbjerg was heard to  sound 
two short blasts.

I t  w ill be seen on comparison o f the two cases 
th a t there is not really much conflict as to  the 
essential facts leading up to  the collision. There 
is some discrepancy as to  the number o f whistle 
signals sounded by the Prinses Juliana, and the 
precise moment when the Esbjerg sounded her two 
short blasts. As to  th is  I  find th a t the Esbjerg 
replied after an in te rva l o f a few seconds to  the 
firs t signal o f tw o short blasts from  the Prinses 
Juliana, and th a t they d id  not hear any further 
signal from  the Prinses Ju liana— th is being 
probably due to  the excitement caused by the 
impending collision. I  th in k  th a t those on the 
Esbjerg would na tura lly  notice the check in  the 
swing to  starboard o f the Princes Ju liana  a litt le  
a fter the order was given on board the Prinses 
Juliana, and th a t there is no substantial discrepancy 
on th is  po in t. The vessels would also have drawn 
closer by the tim e the checking o f the swing to 
starboard o f the Prinses Ju liana  was noticed on the 
Esbjerg. I t  must be borne in m ind th a t the vessels 
were closing on one another a t the rate o f about 
900yds. a minute

When tw o fine, well-equipped and handy vessels 
such as the Esbjerg and the Prinses Juliana, each 
in  the charge o f an experienced T r in ity  House p ilo t 
and manned by an experienced master, officers and 
crew, and each accustomed to  go in  and out of 
Harw ich Harbour, thus collide on a fine summer 
afternoon, i t  is clear th a t there was serious negli
gence somewhere. The explanation o f the collision 
given by the Esbjerg is th a t the Prinses Ju liana  
suddenly changed her m ind and went to  port, and, 
in  so doing, turned a position which was safe or 
m om entarily becoming safe in to  a position in  which 
a collision was inevitable. The explanation o f the 
master o f the Prinses Ju liana  is th a t the vessels 
were never in  a position which was safe o r becoming 
safe, and th a t the on ly possible chance o f averting 
a disastrous collision was to  do w hat he did.

Upon th is conflict o f views the court d id  not 
have the advantage o f hearing the evidence o f 
the p ilo t o f the Prinses Juliana. The defendants, 
the Prinses Ju liana, elected not to  call her p ilo t 
as a witness. The plaintiffs, the owners o f the 
Esbjerg, had subpoenaed him  bu t did not call him 
as a witness. The p la in tiffs sought to  pu t in  as 
evidence in support o f the ir case the report which 
the p ilo t o f the Prinses Ju liana  made to T r in ity  
House a fte r the accident in  accordance w ith  the 
rules and by-laws o f T r in ity  House, bu t the 
defendants objected to  th is  course on the ground 
tha t the report was inadmissible as evidence. I 
upheld the objection. The absence o f the p ilo t 
as a witness fo r the Prinses Juliana, together 
w ith  his silence when spoken to  by the master, as 
to  which I  have already referred, leads me to  
th in k  th a t the p ilo t considered th a t his orders 
were proper and th a t the master was wrong in 
interfering w ith  these orders while the Prinses 
Ju liana  was entering the harbour.

The firs t question I  have to  decide is whether 
the action o f the master o f the Prinses Ju liana  
in  g iving the orders which he gave was unseaman
like. The fact th a t the pilots on each o f the 
vessels concerned were apparently satisfied w ith  
the position indicates th a t in  the ir view the vessels 
would clear one another w ithou t any action or 
fu rther action on the ir part.

I  saw the master o f the Prinses Ju liana  in  the 
witness-box. He had an excellent record, and has 
been in  command o f the Prinses Ju liana  fo r 15
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years. I  am satisfied th a t when he 
manded the order o f the p ilo t he believed th a t 
the vessels could no t clear i f  the P ric e s  
continued her swing to  starboard, and th a t he acted 
as he thought fo r the best in  the interests o f his 
passengers and crew and ship.

H aving regard to  the speed o f each vessel and 
the tu rn  which the Prinses Ju liana  had s till to  make 
to  get po rt to  po rt w ith  the Esbjerg a t the tim e 
when the master gave the order to  steady the wheel,
I  th in k  th a t the master had some cause fo r anxiety.
B u t I  th in k  M r. W illm er’s contention was rig h t th a t 
i f  the master sees f i t  to  take the navigation out ot the 
hands o f the p ilo t and countermands his orders, he 
must satisfy the court th a t he was justified in so 
doing, and th a t the action which he took was a t all 
events more calculated to  avoid a collision than the 
manoeuvre which he countermanded.

The po in t which I  have to  decide on th is  aspect 
o f the case seemed to  me to  be a m atter on which 
I  should consult the E lder Brethren. I  have 
accordinglv asked the E lder Brethren to  assume 
the course and speed o f the Esbjerg to  be as already 
stated in m y judgment, and the position o f the two 
ships to  be as stated by the master o f the Prinses 
Juliana  and stated by  me in  m y judgment, a t the 
tim e when the master o f the Pnnses Ju liana  
ordered the helm to  be steadied. Upon these 
assumptions, which are m y findings o f * 
have asked the E lder Brethren to  advise me whether 
in the ir view there was a risk o f collision i f  the 
Prinses Ju liana  had continued on w ith  her 
manoeuvre and the Esbjerg had continued on her 
course and speed. . _ . .

Their answer to  th is question is th a t in them view 
the Prinses Ju liana  would have cleared the Esbjerg 
w ith  a safe margin and passed her po rt to  port, U 
she had continued on w ith  both her engines w o r k l^  
at fu ll speed ahead and her wheel hard astarboard 
and the Esbjerg had kept her course and speed.

I  have also consulted the E lder Brethren on th is 
fu rther question. Assuming there was risk ot 
collision which required action by  the master ot 
the Prinses Juliana, d id  he take the action which 
a sk ilfu l seaman ought to  have ta k e n / ln e  
answer o f the E lder Brethren to  th is  question is 
emphatically th a t the master o f the Pnnses Ju liana  
took the wrong action. In  the ir view the captain 
o f the Prinses Ju liana  in  any case ought not to  
have given an order to  go to  po rt under the 
circumstances, but, i f  he thought action was 
required, he should have .kept the wheel hard 
astarboard and the po rt engine fuU ahead and have 
slowed or stopped his starboard engine, and thereby 
accelerated his tu rn , or, a lternatively, he should 
have gone fu ll speed astern w ith  both engines. 
According to  the evidence o f the master o f toe 
Prinses Juliana, his ship can be pulled "P  
ships lengths from  fu ll speed by going fu ll astern.
I  agree w ith  th is  advice o f the E lder Brethren 
both these questions. , . „

The collision which was brought abou tw as  ^  
fact very near a disaster. A  «.tn p  (i f  about 10MU 
o f the starboard p la ting and belting o f the Pnnses 
Ju liana  was peeled off by the stem of1““ ^  
and i f  th is  damage had been below the water 
instead o f being ju s t above i t  there would probab y  
have been serious loss o f life.

I  have now to  consider how i t  came about t  a 
th is condition o f things which Pavethe " ' “ t e r ®°“ e 
cause fo r anxie ty arose, and whether either o f the 
tw o ships was to  blame fo r causing such a state of 
tC g s  to  come in to  being. On th is  pa rt o f the 
case I  have to  consider two mam questions, the  
firat one is whether the Esbjerg com m itted a breach

the Harw ich Harbouro f by-law No. 8 of

Byin 1 my view this by-law applied. I  th in k  th a t 
the Esbjerg was approaching a po in t or sha iji bc nd 
in  the fa irw ay and th a t i t  was her du ty  to  act under 
the by-law. I  th in k  she com m itted a breaeh o f 
the by-law in  no t easing her speed and th a t t tm  
breach contributed to  the collision. The 
as to  the g rav ity  o f the breach by the Esbjerg 
appears to  me to  depend on the place o f 
and on the way in  which the Pnnses Ju liana  in 
fact rounded the po in t or sharp bend.

In  com ini' to  a decision on tn is  pa rt o f the case,
1 have to  consider and weigh the evidentiary value 
o f the position o f the wreckage as found, and ot 
the photograph taken by M r. Lucas o f the Prim es  
Ju liana  shortly a fte r the collision. I  th in k  i t  is 
possible th a t the wreckage as located wasi no t m 
the precise position o f the tw o ships when the piece 
o f wreckage was sheared off or was to rn  cff. I .  
is possible th a t the wreckage was carried on a l i t t  e 
by the stem o f the Esbjerg.

yA fte r considering the m atte r « ‘refu l y  and co - 
su ltins w ith  the E lder Brethren as to  th is  po in t, 
and also as to  the possib ility  o f movement o e 
wreckage by attachm ent o f the dredger to  i t ,  y
influence o f passing ships or b y X  Considering 
tak ing  the sextant angles, and a fte r consideri g
the oral evidence, and especially from  tb ose 
charge o f the ship and o f M r. Learm ont, a reliable 
witness, I  find  th a t the collision took place about 
800ft. from  the C liff Foot Buoy and well over on 
the west side o f the fa irw ay. ,

On th is  finding o f fac t i t  appears to  me th a t the 
Esbjerg. not on ly  com m itted w hat m igh t be con 
s id e r e d  a technical breach o f the rule by  not easing 
her speed, b u t th a t the position o f the 
Ju liana  was in  such p ro x im ity  to  the apex o f t  
tu rn  th a t i t  was necessary fo r sa fe ty .th a t the 
Esbjerg should take off her way suffic iently to  giv< 
th e Prinses Ju liana  more tim e and room to  get round .

I  therefore find  the Esbjerg to  blame fo r a sub
stan tia l breach o f by-law No. 8. Even i f  the by-law 
does no t apply, I  should find  th a t she was to  blame 
fo r breach o f good seamanship in  not reducing her 
speed when approaching the po in t and the Pnnses

'^T h e  questions th a t remain are these: M o t h e r  
the Prinses Ju liana  was also to  blame fo r not 
keeping to  her own proper side o f the channel 
m a k in f her tu rn . (2) W hether the Esbjerg was 
negligent in not tak ing proper action im m e^ ^ ' 1V 
those in  charge o f her saw the Pnnses Ju liana
check her swing.

A r t  25 o f the Collision Regulations applies to  
these waters and is in  the fo llow ing te rm s : In
narrow channels every steam vesse shall, when i t  
is safe and practicable, keep to  th a t side o f the 
fa irw ay or mid-channel which lies on the starboard 
side o f such vessel.”

I t  is to  be noted th a t the rule says, when i t  is 
safe and practicable.”  H aving regard to  the 
existence o f by-law No. 8, which I  have held 
applies in  th is  case, and to  the state o f the tide , 
and to  the length o f the Pnnses Ju liana, I  do not 
th in k  th a t the Prinses Ju liana  was negligently 
navigated up to  the tim e when the master ordered 
the wheel amidships. U p to  th a t tim e  [th in k rth e  
Prinses Ju liana  had kept in her proper water and, 
as I  have already said, would have cleared th

(a) 8. A  steam vessel navigating against the tide 
shall on approaching points or sharp bends in the fair- 
way ease her speed and if necessary stop a n d ™  
before rounding Vo as to allow any vessel navigating 
with th© tide to round and paee clear of her.



620 ASPINALL’S MARITIME LAW CASES.

K.B. Div.] A d m i r a l t y  C o m m i s s i o n e r s  v . O w n e r s  o f  t h e  M /V V a l v e r d a . [K.B. D iv .

Esbjerg po rt to  po rt. H er breach o f a rt. 25 arose 
when the master gave the steady and hard aport.

As regards the other po in t, X am unable to  see 
any ground fo r saying th a t the Esbjerg was negli
gent a fte r she heard two short blasts from  the 
Prinses Ju liana. On both these points m y views 
are supported by the advice o f the E lder Brethren.

In  the result, therefore, the Esbjerg com m itted 
the in it ia l act o f negligence and th is  negligence 
continued u n t il the Prinses Ju liana  also com
m itte d  an act o f negligence which in  fac t brought 
about the collision. B u t the negligence o f the 
Esbjerg contribu ted to  the collision because i t  was 
her negligent p ro x im ity  which led the master o f the 
Prinses Ju liana  to  give a wrong order.

H aving regard to  the fac t th a t the master o f 
the Prinses Ju liana, wrongly, as I  th in k , and w ith 
ou t any jus tifica tion , took the m atte r out o f the 
p ilo t’s hands, and w ith ou t the p ilo t ’s consent, 
and gave a wrong order w ith ou t which no collision 
would have happened, I  th in k  the preponderance 
o f blame is clearly on the Prinses Juliana. I  
apportion the blame as follows : tw o-th irds to  the 
Prinses Ju liana  and one-th ird to  the Esbjerg.

No special order as to  costs was made.
S o lic ito rs : fo r the p la in tiffs , Thomas Cooper and 

Co. ; fo r the defendants, Stokes and Stokes.

H I G H  C O U R T  O F  J U S T I C E .

K IN G ’S B E N C H  D IV IS IO N .

Wednesday, F ebruary  19, 1936.

(Before B ranson, J )

A dm iralty Commissioners v. Owners of the 
M /V  Valverda. (a)

Salvage rem uneration— Agreement to p a y  salvage 
f o r  services rendered by H is  M a je s ty 's  ships—  
P ub lic  p o licy— C ontracting out o f statutory  
provis ions— V a lid ity  o f agreement— M erchant 
S h ip p in g  A ct, 1894 (57 &  58 V ie t. c. 60), s. 
557, sub-s. (1)— Merchant. S h ip p in g  (Salvage) 
A ct, 1916 (6 &  7 Geo. 5, c. 41), s. 1.

Shipowners entered in to  an agreement w ith  the 
A d m ira lty  Commissioners whereby they agreed, 
in  consideration o f salvage services rendered 
and to be rendered by H is  M a jes ty 's  ships to 
the ir vessel, to p a y  to the Commissioners “  a 
reasonable am ount o f salvage," the amount 
whereof was in  default o f  agreement to be 
f ix e d  by an arb itra to r.

B y  the M erchan t S h ip p in g  A c t, 1894, s. 557, 
sub-s. (1), no c la im  fo r  salvage is  to be allowed 
fo r  any loss, damage, o r r is k  caused to any  
o f H e r M a jes ty 's  ships o r the ir stores, tackle 
or fu rn itu re , o r fo r  the use o f any stores or 
other artic les belonging to H e r M a jes ty  
supp lied  in  order to effect those services.

H e ld , that the agreement was v a lid  and not 
contrary to p u b lic  p o licy , and that the arb itra to r 
was entitled to aw ard salvage rem uneration  
fo r  the loss, damage, and r is k  caused to those 
o f H is  M a jes ty 's  ships which had taken p a r t  
in  the salvage operations, no tw ithstanding the 
provis ions o f the above mentioned sub-section.

S p f .c i a l  case stated by the a rb itra to r (Sir Norman 
Raeburn, K.C.) appointed under an agreement 
o f the 25th January, 1935, to  determine the amount 
o f salvage remuneration payable fo r services 
rendered by ships belonging to  H is Majesty to  the 
appellant’s ship Valverda.

The dispute between the parties was whether tha t 
agreement was va lid , notw ithstanding the pro
visions o f sect. 557, sub-sect. (1), o f the Merchant 
Shipping A ct, 1894, or whether i t  was either (a) 
vo id  as being contrary to  public policy, or (b) 
lim ited  in  its  operation to  the items o f salvage 
remuneration perm itted by  the sub-section to  be 
recovered fo r the services o f H .M . ships.

The Merchant Shipping Act, 1894, s. 557, sub- 
s. (1), provides as follows :

“  Where salvage services are rendered by any 
ship belonging to  Her Majesty, o r by the com
mander or crew thereof, no claim shall be allowed 
fo r any loss, damage or risk caused to  the ship 
or her stores, tackle or furn itu re, or for the use 
o f any stores or other articles belonging to  Her 
Majesty, supplied in  order to  effect those services, 
or fo r any other expense or loss sustained by 
H er M ajesty by reason o f th a t service, and no 
cla im  fo r salvage services by the commander or 
crew, or pa rt o f the crew, o f any o f Her Majesty’s 
ships shall be fina lly  adjudicated upon, unless 
the consent o f the A d m ira lty  to  the prosecution 
o f th a t claim  is proved.”
The Merchant Shipping (Salvage) Act, 1916, s. 1, 

provides as follows :
“  Where salvage services are rendered by any 

ship belonging to  H is Majesty and th a t ship is a 
ship specially equipped w ith  salvage plant, or 
is a tug, the A d m ira lty  shall, notw ithstanding 
anything contained in  sect. 557 o f the Merchant 
Shipping A ct, 1894, be entitled to  claim salvage 
on behalf o f H is Majesty for such services, and 
shall have the same rights and remedies as i f  
the ship rendering such services d id  not belong 
to  H is Majesty.”
The facts found by the arb itra tor, so fa r as they 

are m aterial to  th is  report, were as follows : The 
Valverda is a steel twin-screw motor tank vessel o f 
8806 tons gross. A t  the tim e o f the services here
ina fte r referred to  she was on a voyage from  
Curacao to  Land ’s End laden w ith  13,246 tons o f 
petroleum. The salved values were as follows : 
Ship, 68,3161. ; cargo, 20,0001. ; freight, 43901. ; 
to ta l 92,6161. On the 21st January, 1935, a fire 
broke ou t in  the Valverda’s engine-room, and an
S.O.S. signal was sent out fo r assistance. To tha t 
signal a French steamship and also H.M.S. Frobisher 
responded, and the la tte r vessel reached the Valverda 
on the morning o f the 22nd January, and proceeded 
to  take her in  tow . The fire was fina lly  ex tin 
guished on the 23rd January, bu t the main engines 
were completely disabled. I t  was therefore decided 
th a t the Frobisher should tow  the Valverda to 
Bermuda, some 800 or 900 miles distant.

On the evening o f the 23rd January, the owners 
o f the Valverda got in  touch w ith  the A dm ira lty  
and entered in to  negotiations which resulted in  an 
agreement being signed between them  and the 
A d m ira lty  on the 25th January. That agreement 
was on a form  known as “  A dm ira lty  Standard 
Form  o f Salvage Agreement,”  and provided th a t 
the A d m ira lty  should use such endeavours as they 
thought f i t  to  salve the Valverda, and th a t the ir 
remuneration i f  the services were successful should 
consist o f “  a reasonable amount o f salvage,”  the 
amount to  be fixed by  an arb itra to r in  default o f 
agreement. A t  the tim e o f entering in to  tha t 
agreement the owners o f the Valverda knew th a t 
H.M.S. Frobisher and H.M.S. Guardian were(a) R eported  b y  V . R . ARONSON', Esq ., B a rris te r-a t-L aw .
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already on the spot assisting the Valverda, and they 
d id  no t suggest th a t any distinction should be 
drawn between the classes o f A dm ira lty  vessels 
partic ipating in  the services.

In  the result the Valverda was safely taken by 
the A dm ira lty  to  Bermuda and placed in  a position 
o f safety. F ive vessels took pa rt in  th a t operation, 
namely, H.M.S. Frobisher, a cru ise r; H.M.S. 
Guardian, a cruiser ; H.M.S. Orangeleaf, an oil- 
carrying ship ; H.M.S. Sandboy, a tug  ; and H.M.S. 
Creole, a “  yard c ra ft.”  O f these, the Sandboy and 
Creole were tugs or vessels specially equipped for 
•salvage w ith in  the meaning o f the Merchant 
Shipping (Salvage) Act, 1916, s. 1. The other three 
ships were not so equipped.

The owners o f the Valverda adm itted th a t the 
A dm ira lty  were entitled to  claim salvage remunera
tion  in  respect o f the services o f the Sandboy and 
the Creole, b u t denied th a t they were entitled to  
remuneration fo r the services o f the three other 
vessels. The A dm ira lty  contended tha t, by v irtue  
o f the terms o f the salvage agreement, they were 
entitled to  remuneration fo r the services o f a ll five 
ships. The arb itra to r held th a t the A dm ira lty  
were entitled to  salvage remuneration in  respect of 
a ll five ships and assessed the amount thereof at
11,0001. He fu rthe r held th a t the contract o f the 
25th January, 1935, was not void, as being against 
public policy, or a t all. In  the alternative, he held 
tha t, i f  remuneration was on ly recoverable in  respect 
o f the Creole and the Sandboy, the proper amount 
was 65001.

Carpmael, K.C. and H . G. W illm er fo r the 
appellants.— The agreement o f the 25th January, 
1935, is contrary to  public po licy and void, since 
i t  is an attem pt to  contract out o f the provisions 
o f sect. 557 o f the Merchant Shipping Act, 1894. 
That is a s ta tu tory proh ib ition  and cannot be 
evaded by agreement. A lte rnative ly , the pro
vision in  the agreement th a t a reasonable amount 
o f salvage shall be pa id m ust be construed 
w ith  reference to  the items which could law fu lly  
be charged. [They cited The Sarpen (13 Asp. Mar. 
Law Cas. 370; 114 L . T. Rep. 1011; (1916) P. 306), 
The Iodine (3 Notes o f Cases 140), and The Alma 
(Lush, 378).]

Pilcher, K.C. and N . V. Craig (Sir Thomas 
Insk ip , K.C. (A.-G.) w ith  them) fo r the respondents.
__I t  is no t contrary to  public po licy fo r the owners
o f a ship to  make a special contract w ith  the 
Adm iralty fo r salvage remuneration. Sect 557 
o f the Merchant Shipping Act, 1894, does not 
fo rb id  the A dm ira lty  to  recover salvage ; i t  merely 
provides th a t they shall do so a t a lower rate than 
other shipowners. Contracting ou t is perm itted 
under other Acts, such as the Public Authorities 
Protection Act, 1893, and the Employers’ L ia b ility  
Act, 1880 ; and there is no higher public policy 
involved in  th is A c t than in  those. [They cited 
The Louisa (1 Dods 317) and Griffiths v. Dudley 
(47 L . T . Rep. 10 ; 9 Q. B . D iv . 357).]

Carpmael, K.C. replied.
Branson, J.— This case raises a neat po in t and, 

so fa r as i t  applies to  the particu lar statute in  
question, the Merchant Shipping A c t, 1894, a new 
one. I t  comes before me upon a case stated by a 
¡earned arb itra to r, Sir Norman Raeburn, and the 
facts, so fa r as they are m aterial to  m y judgment, 
are as follows. The Valverda is a steel twin-screw 
motor tan k  vessel o f 8806 tons, and was on a 
voyage from  Curacao to  Land’s End. On the 
21st January, when she was in  an estimated 
position o f la titude 25.17 N. and longitude 52 W ., 
a fire broke ou t in  her engine room, and an S.O.S. 
signal was sent out fo r assistance. To th is signal,

a French steamship and also H is Majesty’s ship 
Frobisher responded, and the Frobisher reached 
the ship on the morning o f the 22nd January and 
proceeded to  take her in tow . The fire was ex
tinguished on the morning o f the 23rd January, 
bu t i t  was found th a t the main engines were so 
disabled as to  be useless, and i t  was therefore 
decided th a t the Frobisher should tow  the Valverda 
to  Bermuda, some 800 to  900 miles distant. On 
the evening o f the 23rd January the owners o f the 
Valverda in  Glasgow, who had been informed o f 
the casualty, telephoned to  the A dm ira lty  regard
ing the position, and certain communications took 
place, w ith  the result th a t on the 25th January 
the A dm ira lty  “  Standard Form  o f Salvage Agree
ment ”  was signed by a representative o f the 
owners and a representative o f the A dm ira lty . 
The learned a rb itra to r goes on in  par. 4 : “  In  case 
i t  should be material, I  find  as a fac t th a t the said 
agreement was entered in to  vo lun ta rily  on behalf 
o f the owners, and w ith  fu ll knowledge th a t the 
A d m ira lty  ships Frobisher and Guardian were 
already on the spot and assisting the Valverda.
I  fu rthe r find  as a fact th a t the owners o f the 
Valverda, in  entering in to  the said agreement, made 
no suggestion th a t any distinction should be drawn 
between the classes o f A dm ira lty  vessels which 
m ight partic ipate in  the services.”  The Valverda 
was safely taken to  Bermuda by the A dm ira lty  ; 
she was towed for a distance o f about 900 miles, 
and in  the services rendered to  her there pa rtic i
pated H is Majesty’s ship Frobisher, a cru ise r; 
H is M ajesty’s ship Guardian, another cruiser ; 
H is Majesty’s ship Sandboy, a t u g ; and H is 
Majesty’s yard cra ft Creole.

The learned a rb itra tor, whose du ty  i t  was to  
decide the question submitted to  him , has under 
th is  agreement awarded certain salvage to  the 
Lords Commissioners o f the A dm ira lty , basing 
th a t upon the assumption th a t he had to  take 
in to  consideration not on ly the services rendered 
by the personnel on board these various ships o f 
H is Majesty, bu t also the ships themselves, and 
the damage received by the ships, the gear th a t 
was used and the fue l consumed, and so on. 
F ind ing th a t under the agreement the A dm ira lty  
were entitled to  salvage on th a t basis, he assessed 
the remuneration a t 11,0001.

Before the arb itra to r the question was raised 
as to  whether he was entitled to  consider the 
whole o f th a t material, or whether he was not 
bound to  consider on ly the services rendered by 
the personnel o f a ll the ships concerned, and the 
expenses, stores, and articles which were used or 
damaged by the tw o ships, the Sandboy and the 
Creole. He held th a t i f  the A dm ira lty  were not 
entitled to  salvage remuneration in  respect o f the 
services o f the Frobisher, the Guardian, and the 
Royal Fleet auxiliary, the Orangeleaf, which was 
sent out w ith  oil, then the amount o f salvage 
should be reduced to  6500/. The owners o f the 
Valverda being dissatisfied w ith  th a t award, have 
come to  th is  court.

I t  seems to  me the firs t question which arises 
fo r m y decision is, whether on the true construction 
o f the agreement, supposing i t  to  be an agreement 
in to  which i t  was open for the parties to  enter, 
the learned a rb itra tor was rig h t or wrong. The only 
po in t upon which i t  is suggested he has gone wrong 
in  the construction o f the agreement is th a t i t  is 
said th a t the remuneration which was provided 
for under tha t agreement was to  be a reasonable 
amount o f salvage, and th a t the reasonable amount 
o f salvage must be calculated having regard to  the 
fact th a t under sect. 557 o f the Merchant Shipping 
A c t no claim  is to  be allowed “  fo r any loss, damage,
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or risk caused to  the ship or her stores, tackle, or 
furn itu re, or fo r the use o f any stores or other 
articles belonging to  Her Majesty supplied in order 
to  effect those services,”  and tha t, therefore, the 
learned arb itra tor was wrong in tak ing in to  con
sideration, as obviously he did, the coal expended 
by these two o f H is Majesty’s ships, the Frobisher 
and the Guardian, and the stores and the value of 
the gear used and lost in  rendering the salvage 
services. I t  seems to  me th a t th a t po in t really 
begs the question. Treating the agreement as an 
agreement entered in to  between two parties sui 
ju r is  and construing i t  according to  the meaning 
o f the language used w ithou t reference to  anything 
else, i t  seems to  me th a t the arb itra to r has arrived 
a t a perfectly correct conclusion. I  th in k  th a t i f  
the agreement is a good and va lid  agreement, i t  is 
plain th a t the parties meant i t  to  apply to  the 
services which were being rendered, as they knew, 
by tw o o f H is Majesty’s ships which, apart from  th is 
agreement, would find  the ir claims fo r salvage 
either altogether barred or, a t a ll events, circum
scribed by sect. 557 o f the Merchant Shipping Act. 
A t the moment I  do no t pause to  consider which o f 
the tw o positions they would have found them 
selves in . I t  seems to  me to  follow from  the facts 
as found by  the arb itra tor, th a t the ships in 
attendance upon the Valverda were two o f H is 
Majesty’s ships to  which the definitions o f the 
Merchant Shipping (Salvage) A c t o f 1916 did  not 
apply, and i t  seems also to  follow from  th is  th a t i f  
an agreement was entered in to  a t a ll, th a t the 
circumstances which would have governed the 
situation apart from  the agreement, were intended 
by the parties to  be altered. I  decide the firs t 
po in t as the learned arb itra to r has decided it .  I  
th in k  i f  th is  agreement was one in  which the parties 
were sui ju r is  and acting vo lun ta rily , as these 
parties are found to  have acted, they were com
petent to  enter in to  the agreement, and, there
fore, the award made by  the learned arb itra to r 
was correct.

That brings me to  the second question which was 
raised. I t  was argued th a t th is  class o f agreement 
is one which is prohib ited under sect. 557 o f the 
Merchant Shipping A ct, and i t  is said also th a t i f  
i t  is not in  words prohibited, i t  is, a t a ll events, 
shown to  be contrary to  public po licy by tha t 
section o f th a t A ct. W ith  regard to  the actual 
words o f tha t section, they are, as fa r as is material, 
as follows : “  Where salvage services are rendered 
by any ship belonging to  Her Majesty . . .  no 
claim shall be allowed for any loss, damage, or 
risk caused to  the ship or her stores, tackle, or 
furn itu re, or fo r the use o f any stores or other 
articles belonging to  H er Majesty supplied in order 
to  effect those services, or for any other expense or 
loss sustained by Her Majesty by reason o f th a t 
service.”  I  th in k  in  order to  understand the 
section properly, i t  is necessary to  look a t the history 
o f the position w ith  regard to  salvage services 
rendered by H is M ajesty’s ships. That history was 
shortly stated, and, as i t  seems to  me, w ith  great 
respect, completely accurately, by Bankes, L .J ., 
in  the case o f The Sarpen (13 Asp. Mar. Law Cas. 
370, a t p. 374; 114 L . T . Rep. 1011, a t p. 1015 ; 
(1916) P. D . 306, a t p. 319), and the way in 
which the Lord Justice puts i t  is th is. He says : 
“ The rule restricting any claim  fo r salvage by a 
vessel belonging to  H is Majesty appears to  be of 
very old standing ” — I  draw a tten tion to  the word 
“  restricting,”  not “  proh ib iting.”  He goes on : 
“  I t  was referred to  in  the case o f The Iodine  (3 
Notes o f Cases 140, a t p. 141) by D r. Lushingtcn, 
in the year 1844 in  the follow ing terms : 4 Ob
servations have been made in  the argument

respecting one o f H er M ajesty’s vessels preferring 
a claim  o f th is  nature. I  thought th a t question 
had long ago been s e ttle d ; fo r from  the very 
earliest date o f m y  experience as an advocate, as 
far back as 1808,1 thought the opinion expressed by 
Lord  Stowell had decided th is  question. I  appre
hend th a t where assistance is rendered by any 
vessel belonging to  Her Majesty, the following 
principles are to  be applied : th a t where a service 
is done, and there is personal risk and labour, Her 
Majesty’s officers and seamen are en titled  to  be 
rewarded precisely in  a s im ilar manner on the same 
principles, and in  the same degree, as where any 
other persons render th a t service. B u t, w ith  
regard to  the use o f the vessel, a different con
sideration would apply, and a less remuneration 
would always be made, on account o f the vessel 
being the property o f the country, and the property 
o f owners under these circumstances never being 
risked.’ ”  Bankes, L .J ., goes on to  say : “ Ten 
years la te r the rule as extended was incorporated 
in the Merchant Shipping A ct, 1854.”  Mr. Carpmaci 
suggested th a t something m ust have gone wrong 
w ith  th a t report, bu t, on the contrary, i t  seems to  
me th a t the Lord  Justice, w ith  his usual accuracy, 
has completely expressed the position, and tha t, 
in  fact, sect. 557 o f the Merchant Shipping A ct, 
which now represents sects. 484 and 485 o f the Acf 
of 1854, does not bar every claim, bu t i t  s im ply says 
th a t certain m atters shall not be taken in to  con
sideration in  any such claim. Now i t  seems to  me 
th a t i t  would be pushing m atters to  a quite im 
possible extreme, to  say th a t the statute, which 
does not bar a ll claims on behalf o f H is  Majesty’s 
ships, fo r salvage, bu t on ly says th a t certain points 
should no t be considered in  assessing them, has set 
up some doctrine o f public po licy which prohibits 
any person from  entering in to  an agreement to 
contract out o f it ,  or which, to  pu t i t  in  a s lightly 
different, and perhaps more apposite way, prohibits 
persons from  so contracting as to  take on them 
selves liab ilities which, w ithou t such a contract, 
they would no t under th a t section have been 
obliged to  incur. Public po licy has been said to  be 
a d ifficu lt horse to  ride. When one gets questions 
in  which public po licy is concerned, i t  is necessary 
to  ride w arily , and when i t  so happens th a t there 
is no t on ly one question o f public policy b u t two 
involved, the d ifficu lty  o f the equestrian feat 
becomes one which takes a circus rider to  surmount 
satisfactorily. I t  has been said, no t once b u t many 
times, to  be a cardinal princip le o f public policy 
th a t the freedom o f contract between persons 
sui ju r is  should no t be held to  have been interfered 
w ith  unless the statute which is said to  interfere 
w ith  i t  does so in  express and unequivocal terms. 
That, a t a ll events, is a doctrine o f public policy 
as to  which there can be no doubt. I f  I  am asked 
i f  i t  is true to  say th a t sect. 557 involves any question 
o f public po licy a t all, which o f these two principles 
has got to  give way, I  should unhesitatingly say 
th a t the principle th a t you do not so construe an 
enactment as to  interfere w ith  the capacity of 
persons sui ju r is  to  contract freely w ith  each other 
is one which m ust override the question as to  
whether i t  is public po licy th a t in  a claim by the 
A dm ira lty  certain elements which are taken in to  
consideration in  an ordinary claim for salvage 
shall be le ft out. I  do not th in k  as a m atter o f fact, 
sect. 557 embodies questions o f public policy a t a l l ; 
i t  is sim ply an enactment which gives the subject, 
or, as i t  does not on ly  apply to  subjects, perhaps 
one ought to  say to  the salved ship, an advantage 
when the salvage services have been rendered by 
one o f H is Majesty’s ships which the owners o f the 
salved property would not get i f  those services
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i ia d  been re n d e re d  b y  o th e r  persons. T h a t  is  an 
a d va n ta g e  w h ic h  a n y b o d y  m a y  re s ig n  b y  c o n tra c t, 
a n d  i t  seems to  m e q u ite  c le a r t h a t  m  th e  Pre®e"  
case th e  p a rtie s  h a ve  c o n tra c te d  th a t  t h a t  a d va n ta g e  
s h o u ld  n o t  accrue  to  th e  ow ners  o f  th e  V a lve rd °- 

T h a t  b e in g  m y  v ie w , I  t h in k  i t  is  unnecessary 
to  so  in t o 8 a n y  fu r th e r  c o n s id e ra tio n  o f  th e  
a u th o r it ie s , b e yo n d  s a y in g  th is ,  t h a t  in  th e  cases 
S  ha ve  been c ite d  b y  M r . C a rp m ae l as specim ens 
o f  m a n y  o th e r cases o f  a  s im ila r  ty p e  w h ic h  he 
m ig h t ha ve  c ite d , b u t  w h ic h  he k in d ly  sparccl m e 
th e  c o u rts  ha ve  used expressions such  a those  
w h ic h  w e re  used b y  o th e r  m em bers  o f  th e  L o u r t  
o f  A p p e a l in  th e  case o f  th e  S arpen. S w in fe n  E a d y ,
L .J . ,  sa id  (13 A sp . M a r L a w  C a ^  a t  p . 371 .
114 L . T . Rep. a t p. 1014 ; (1916) P. a‘ P '3 1 2 )
“  W h e re  sa lvage services are re nde red  b y  a K in g  s 
s h ip , n o  c la im  to  sa lvage can be m ade in  respec t o 
thePs h ip ,”  a n d  he quo tes  th is  sect. 557. Ih e  p o in t  
w h ic h  is  n o w  be fo re  m e w as n o t  b e fo re  th e  c o u rt,  
a n d  i t  seems to  m e t h a t  I  sh o u ld  be q u ite  w ro n g  in  
h o ld in g  m y s e lf b o u n d  b y  such  expressions as tho se , 
w h ic h  a re  re a lly  ob iter, w h ic h  were p ro n o u n ce d  in  
cases w he re  a t te n t io n  w as n o t  d ire c te d  t o  th e  
language o f  sect. 557, a n d  to  h o ld  th a t  th e y  re a lly  
are b in d in g  decis ions as to  th e  p ro p e r m e a n in g  o f

t h T h e  o n ly °m a tte r  w h ic h  has g iv e n  m e even a l i t t le  
d i f f ic u lt y  in  th is  case has been th e  fa c t  th a t . m  th a t  
sect. 557 th e  language used w o u ld  seem to  in d ic a te  
a d ire c t io n  to  th e  t r ib u n a l w h ic h  is  t r y in g  th e  case 
o f  sa lvage to  d is a llo w  c la im s  u n d e r p a r t ic u la r  
heads, b u t  c o n s id e ra tio n  o f  th e  m a t te r  has sa tis fie d  
m e t h a t  i t  w o u ld  be w ro n g  to  re g a rd  those  w o rd s  
as im p o s in g  a d u ty  o n  th e  t r ib u n a l  in  fa v o u r  o f 
one p a r ty ,  w h ic h  t h a t  p a r ty  c o u ld  n o t w a iv e  b y  
ag reem ent, a n d  I  am  su p p o rte d  m  th e  v ie w  t h a t  
i t  w o u ld  n o t be r ig h t  to  ta k e  th a t .a s ; th e  p ro p e r 
m e an ing  a n d  in te n t io n  o f  sect. 557, b y  th e  con 
s id e ra tio n  t h a t  in  o th e r  sections w here  s im d a r 
language  is  used, i t  is , a n d  a lw a ys  has been, con 
s tru e d  as g iv in g  a  r ig h t  t o  th e  one p a r ty  to  th e  
l i t ig a t io n  w h ic h  t h a t  p a r ty  to  th e  h .t 'g a tio n  m a y  
w a iv e  b y  ag reem en t o r  o th e rw ise  i f  he chooses.
I t  is  n o t  necessary to  go th ro u g h  a l l  th e  v a r l° l *s 
s ta tu te s  t o  w h ic h  th is  o b s e rv a tio n  w o u ld  a p p ly .
I  t h in k  i t  is  s u ff ic ie n t t o  re fe r t o  th e  P u b lic
A u th o r it ie s  P ro te c t io n  A c t  o f  N ° W W . r  fh e
sect. 1 o f  t h a t  A c t ,  i t  is  e n ac ted  : W h e re  a f te r  th e  
co m m ence m en t o f  th is  A c t , ”  c e r ta in  a c tio n s  agau ' 
c e r ta in  bod ies  a rc  com m enced t h e fo llo w in g  
p ro v is io n s  s h a ll h a ve  e ffe c t : (a ) i
p ro s e c u tio n , o r  p ro ce e d in g , s h a ll no,, 
in s t i tu te d  un less i t  is  com m ence d  w ith in  s ix  
m onths?”  Those are w o rd s  ju s t  as P o s itive  o n  th e  
face o f  th e m  as a n y th in g  t h a t  is  useo m  sect i.17 
a n d  v e t  in  t h a t  s ta tu te  a n d  in  th e  S ta tu te  o t 
L im ita t io n s ,  a n d  a n u m b e r o f  o th e r  s ta tu te s  e x a c tly  
s im ila r  language  has been co n s tru e d  as g iv  g 
a  r ig h t  w h ic h  th e  one p a r ty  m a y  in s is t u p o n  i t  he 
lik e s , b u t  w h ic h  he m a y  e q u a lly  w a iv e  i f ^ e  hke® 
A  v e ry  a p p o s ite  case is  th e  case o f  G riff ith s  v .  l  ne 
E a r l o f  D u d le y  (47  L .  T .  R e p . 10 ; 9 Q . B . D iv .  357). 
T h e  p o in t  th e re  w as t h a t  sect. 1 o f  th e  E m p lo y e rs  
L ia b i l i t y  A c t ,  1880, en ac ted  th a t  w he re  pe rsona l 
in ju r y  is  caused to  a  w o rk m a n  in  c e r ta in  specified  
oases he o r  h is  lega l re p re s e n ta t iv e  s h a ll ha ve  th e  
sam e r ig h t  o f  co m p e n sa tio n  a n d  rem ed ies ag a in s t 
th e  e m p lo y e r as i f  th e  w o rk m a n  h a d  n o t been a 
w o rk m a n , n o t  in  th e  se rv ice  o f, th e  e m p lo y e r, no  
engaged in  h is  w o rk , ”  th a t  is  a  p o s it iv e  e n a c tm e n t 
th a t  he s h a ll ha ve  c e r ta in  rem ed ies. T he case arose 
because th e  w o rk m a n  m  q u e s tio n  h a d  c° n tra c te a  
to  p u t  h im s e lf o u t  o f  a fu n d  w h ic h  e x is te d  in  th e  
w o r ts  a n d  agreed t h a t  h is  e m p lo y e r s h o u ld  n o t  be 
lia b le  u n d e r th e  E m p lo y e rs  L ia b i l i t y  A c t .  11 
suggested th e re  th a t  th e  w o rk m a n  c o u ld  n o t con

t r a c t  o u t  o f  th e  p o s it iv e  e n a c tm e n t c o n ta in e d  m  
sect. 1 o f  th e  A c t ,  a n d  th e  c o u r t h e ld  t h a t  i t  w as a 
r ig h t  w h ic h  w as g iv e n  to  h im  as to  w h ic h  he co u ld , 
u p o n  an  ag reem ent e n te re d  in to  fo r  good  cons ide ra 
t io n ,  b in d  h im s e lf b y  w a iv in g  i t .  S o w i n g  
dec is ion  in  t h a t  case, C ave, J .  u8ne^  ^  ^  '  
language  (47 L .  T .  R e p . a t  p . 18 ; 9 Q . B .  D iv .  a t  p . 
364) • “  T h e  m a in  q u e s tio n  is  w h e th e r o r  n o t
w o rk m a n  can c o n tra c t h im s e lf o r  h is  fe p re se n te tive s  
o u t  o f  th e  be ne fits  o f  th e  E m p lo y e rs  L ia b i l i t y  A c t.  
T h e  p la in t i f f ’s h u sb a n d  d id  so c o n tra c t h im se l■ » 
i t  is  sa id  th a t  th e  c o n tra c t  w as a g a in s t p u b lic  
p o lic y . N o  a u th o r it y  has been c ite d  in  s u p p o rt 
o f  t h a t  p ro p o s it io n , a n d  I  can  see no  reason w h y  
such a c o n tra c t sh o u ld  be a g a in s t P u b h c p o h c y .
I  s h o u ld  n o t  h o ld  i t  to  be so, a n d  th u s  m te r le re  
w i th  fre e d o m  o f  c o n tra c t, unless th e  case w e 
c le a r ly  b ro u g h t w i th in  th e  p r in c ip le  o f  th e  decis ions 
as to  th e  c o n tra c ts  w h ic h  are agamst p u b lic  p o h c y . 
E v e ry  w o rd  o f  t h a t  ap p lies  in  th e  p re se n t case. 
T h f  S u gg es tion  t h a t  i t  w o u ld  be a g a in s t p u b lic  
p o lic y  tonm ake such a c o n tra c t is  a m ere  suggestion  
based u p o n  n o  a u th o r it y ,  n o r so fa r  as I  can  see 
a n v  reason. I  c a n n o t see w h y , i f  a  pe rson  like s  
to  C o n tra c t t h a t  th e  A d m ira lty  sh< 
to  sa lvage h is  vessel a n d  be p a id  reasonable  sa vage 
fo r  d o in g  so, th e re  is  a n y th in g  in  th e  p u b lic  in te re s t 
w h ic h  w o u ld  p re v e n t h is  so c o n tra c tin g .

T h e  re s u lt  is  th a t ,  in  m y  o p in io n , th e  learned 
a r b it r a to r  w as c o rre c t in  th e  v ie w  w h ic h  he to o k , 
a n d , co n se q u e n tly , I  answ er th e  f iu e s tm n  p u t  
p a r. 3  in  th e  a ff irm a tiv e , a n d , th e re fo re , th e  aw a  d  
w h ic h  he has m ade w i l l  s ta n d . Appeal dismissed.

S olicito rs : fo r the appellants W i l l i a m C r u m p  
and Sons; fo r the respondents,T/»e Treasury Solicitor.

Tuesday, A p r i l  28 , 1936.
(B e fo re  B ranson, J .)

Furness, W ithy, and C o. Lim ited v.Duder. (a)

M a r i n e  i n s u r a n c e - i n d e m n i t y
n a y  d a m a g e s  a r i s i n g  f r o m  c o l l i s i o n — C o l l i s i o n  

w i t h  A d m i r a l t y  t u g  t h r o u g h  t u g 's  ne£ ] f eJ lCeN  
P a y m e n t  u n d e r  c o n t r a c t  f o r  r e p a i r s  to  t u g — N o  

l i a b i l i t y  i n  t o r t — P o l i c y  n o t  a p p l i c a b le -  

4  n o l i c y  o f  m a r in e  i n s u r a n c e  p r o v i d e d  t h a t  i f  th e  

A f Z ? e d f . Z p  s h o u ld  c o m e  i n t o  c o l ^ o n  ™ *  
a n y  o t h e r  s h ip  a n d  th e  a s s u r e d  s h o u ld  m  c o n  

s e q u e n c e  t h e r e o f  b e c o m e  l ia b le  to  « ^
i r w n e u  b y  w a y  o f  d a m a g e s  to  a n y  p e r s o n ,  th e  
Z Z e L r i t e r s  l o u l d  r e p a y  t h a t  a m o u n t ,  s u b je c t
to certain l im ita tio n s , to th e  a s s u r e d .

T h e  s h i v  c a m e  i n t o  c o l l i s i o n  w i t h  a n  A d m i r a l t y  
t u a  h i r e d  b y  th e  a s s u r e d .  T h e  c o l l i s i o n  w a s  solely 

t  th e  n e g l ig e n t  n a v i g a t i o n  o f  th e  tug. 
U n d e r  a  c o n t r a c t  m a d e  w i t h  th e  
s h ip o w n e r s  w e r e  o b l ig e d  to  p a y ,  a n d  d i d  p a y ,  

to  th e  A d m i r a l t y  th e  c o s t  o f  r e p a i r i n g  th e  tug, 
J L g h  t h e i r  s h ip  w a s  n o t  to  b la m e  f o r  the

H eld, that the loss was not covered by the po licy.
\  r nn a  p o lic y  o f  m a rin e  in su ra n ce  in  w h ic h  th e  
Action o ?  7 to  re co ve r th e  su m  w h ic h  th e y
harTbeen obliged to  pay as the resu lt o f a collision 
b??we?n th e ir ship and an A d m ira lty  tug  h ired  by 
them . A  clause in  the po licy  provided as follow s . 
“  A nd i t  is  fu rth e r agreed th a t i f  the ship hereby 
insured shall come in to  co llis ion w ith  any other 
ship o r vessel and the  assured . . . shall in  con
sequence thereof become liab le  to  pay and sha ll

(a) iie^ortTn^y vTh. AROSSON, Eaq.^Barci^r-at-Law.
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p a y  b y  w a y  o f  dam ages to  a n y  o th e r  pe rson  o r 
persons a n y  sum  o r  sum s n o t  exce ed ing  in  re spec t 
o f  a n y  one such c o llis io n  th e  v a lu e  o f  th e  sh ip  
h e re b y  in s u re d  w e w i l l  p a y  th e  assu red  . . . such  
p ro p o r t io n  o f  such  sum  o r sum s so p a id  as o u r 
s u b s c r ip t io n  h e re to  bears to  th e  p o lic y  v a lu e  o f  
th e  s h ip  h e re b y  assu red .”

D u r in g  th e  c u r re n c y  o f  th e  p o lic y  th e  in s u re d  
s h ip  cam e in to  c o llis io n  w i th  an  A d m ir a l t y  tu g  
h ire d  b y  th e  p la in t i f fs .  T h e  c o llis io n  was so le ly  
due to  th e  n e g lig e n t n a v ig a tio n  o f  th e  tu g . T h e  
tu g  was e m p lo y e d  u n d e r a c o n tra c t  be tw een  th e  
p la in t i f fs  a n d  th e  A d m ira lty ,  w h e re b y  th e  p la in t i f fs  
ag reed to  m a ke  go od  to  th e  A d m ir a l t y  a n y  loss 
a r is in g  o u t  o f  th e  se rv ice , w h e th e r due  to  th e ir  
neg ligence o r  n o t.  T h e  loss a m o u n te d  to  
119/. 12s. 8 d., a n d  th e  p la in t i f fs  p a id  i t ,  a n d  n o w  
s o u g h t to  re co ve r t h a t  a m o u n t u n d e r th e  above - 
m e n tio n e d  clause in  th e ir  p o lic y .

A . T . M i l le r , K .C ., a n d  F u rne ss  fo r  th e  p la in t i f fs .

W ill in k ,  K .C ., a n d  M c N a ir  fo r  th e  d e fe n d a n t.

Branson, J.— T h is  case ra ises a  s h o r t p o in t  
u p o n  a n  ag reed s ta te m e n t o f  fa c ts . T h e  s ta te m e n t 
o f  fa c ts  is  so s h o r t t h a t  I  w i l l  re a d  i t  : “  T h e  
p la in t i f fs  a re  a n d  w ere  a t  a l l  m a te r ia l t im e s  th e  
ow ne rs  o f  th e  s te a m sh ip  M o n a rc h  o f  B e rm uda . 
B y  th e  p o lic y  o f  m a rin e  in su ra n ce , d a te d  th e  
9 th  N o ve m b e r, 1932, a c o p y  o f  w h ic h  is  a tta c h e d  
h e re to , a n d  w h ic h  w as  su b sc rib e d  to  b y  th e  
d e fe n d a n t fo r  1 5 /100 ths  o f  9090/. p a r t  o f  1,000,000/., 
th e  d e fe n d a n t in s u re d  th e  p la in t i f fs  in  re spec t o f  
th e  s te a m sh ip  M o n a rc h  o f  B e rm u d a  u p o n  th e  te rm s  
a n d  c o n d it io n s  th e re in  se t o u t  in c lu d in g  th e  ru n 
n in g  do w n  clause. O n  th e  3 0 th  O c to b e r, 1933, 
th e  sa id  s te a m sh ip  M o n a rc h  o f  B e rm u d a  w as in  
c o llis io n  w i th  th e  A d m ir a l t y  tu g  S t. B lazey  in  T w o  
R o c k  Passage, B e rm u d a . T h e  c o llis io n  w as so le ly  
caused b y  th e  n e g lig e n t n a v ig a tio n  o f  th e  sa id  
tu g , a n d  re s u lte d  in  th e  tu g  s u s ta in in g  dam age 
a m o u n t in g  to  $579.62 o r  119/. 12s. 8 d. T h e  sa id  
tu g  w as a t  th e  t im e  o f  th e  c o llis io n  u n d e r engage
m e n t to  th e  p la in t i f fs  o n  th e  u su a l te rm s  u p o n  w h ic h  
A d m ir a l t y  tu g s  a re  engaged fro m  H is  M a je s ty ’s 
d o c k y a rd  a t  B e rm u d a . These te rm s  a re  c o n ta in e d  in  
F o rm  D . 461 (a  c o p y  o f  w h ic h  is  a tta c h e d  h e re to ). 
N o  o th e r  to w a g e  assistance w as a v a ila b le  e x c e p t 
o th e r  A d m ir a l t y  tu g s , w h ic h  c o u ld  o n ly  ha ve  been 
engaged o n  th e  te rm s  c o n ta in e d  in  F o rm  D . 461. 
T h e  p la in t i f fs ,  b e lie v in g  t h a t  in  consequence o f  th e  
sa id  c o llis io n  th e y  h a d  becom e lia b le  to  th e  
A d m ir a l t y  u n d e r th e  sa id  to w a g e  c o n tra c t ,  ha ve  p a id  
to  th e  A d m ir a l t y  th e  sa id  su m  o f  119/. 12s. 8d. 
F o r  th e  pu rpose  o f  th is  a c t io n  th e  d e fe n d a n t 
a d m its  t h a t  th e  p la in t i f fs  d id  in  fa c t  becom e lia b le  
t o  p a y  th e  sa id  sum  to  th e  A d m ir a l t y  u n d e r th e  sa id  
to w a g e  c o n tra c t ,  b u t  den ies t h a t  he is  lia b le  u n d e r 
th e  p o lic y  to  c o n tr ib u te  to w a rd s  th e  sum  so p a id  
b y  th e  p la in t i f fs . ”

T h e  a m o u n t in v o lv e d  is  n e g lig ib le , a n d  th e  
a c t io n  is  b ro u g h t m e re ly  t o  g e t th e  p o in t  c lea red  u p . 
I  t h in k  i t  a l l  tu rn s  u p o n  th e  w o rd in g  o f  th e  f i r s t  
tw o  lin e s  o f  th e  ru n n in g  d o w n  clause in  th e  p o lic y . 
Those w o rd s  are : “  A n d  i t  is  fu r th e r  ag reed t h a t  
i f  th e  s h ip  h e re b y  in s u re d  s h a ll com e in to  co llis io n  
w i th  a n y  o th e r  s h ip  o r  vesse l, a n d  th e  assu red  a n d  
(o r)  c h a rte re rs  s h a ll in  consequence th e re o f becom e 
lia b le  to  p a y  a n d  sh a ll p a y  b y  w a y  o f  dam ages to  
a n y  o th e r  pe rson o r  pe rsons a n y  s u m ,”  a n d  so 
fo r th .  T h e  q u e s tio n  here is  w h e th e r th e  119/. 
o d d  w h ic h  th e  p la in t i f fs  ha ve  p a id  to  th e  A d m ir a l t y  
is  a  su m  w h ic h  th e y  becam e lia b le  to  p a y  in  co n 
sequence o f  th e  s h ip  h a v in g  com e in to  c o llis io n

w ith  a n o th e r sh ip , a n d  ha ve  becom e lia b le  to  p a y  
b y  w a y  o f  dam ages. T h e  a rg u m e n t f o r  th e  
p la in t i f fs  is  t h a t  th e  in c id e n t o f  h a v in g  to  c o n tra c t  
w i th  a  tu g  u n d e r te rm s  w h ic h  m a ke  th e  s h ip  
re spons ib le  fo r  a n y  dam age w h ic h  th e  tu g  m a y  
s u s ta in  w h ile  engaged in  to w in g , o r  fo r  a n y  dam age 
w h ic h  th e  tu g  m a y  do  to  t h i r d  persons w h i ls t  so 
e m p lo ye d , s h o u ld  be p a id  b y  th e  s h ip o w n e r to  th e  
ow ne rs  o f  th e  tu g — a n d  i t  is  a rg u e d  th a t ,  b e a rin g  
th a t  fa c t  in  m in d , these  w o rd s  in  th e  p o lic y  are 
s u ff ic ie n t ly  w id e  to  co ve r th e  dam ages w h ic h , in  
th e  p re se n t case, th e  p la in t i f fs  h a ve  h a d  to  p a y  to  
th e  A d m ir a l t y  u n d e r th e  c o n tra c t  be tw een  th e m 
selves a n d  th e  A d m ir a l t y .  M r .  M il le r  u rges th a t  
th e  re a l cause o f  th e  p a y m e n t w as th e  c o llis io n , 
none th e  less because w i th o u t  th e  c o llis io n  th e  fa c t  
t h a t  th e  p la in t i f fs  h a d  e n te re d  in to  th e  c o n tra c t  
w o u ld  ha ve  g iv e n  rise  t o  no  l ia b i l i t y .  H e  says 
t h a t  th e  c o llis io n  w as a n  o p e ra t in g  cause a n d  th e  
p ro x im a te  cause o f  th e  a r is in g  o f  th e  l ia b i l i t y  o f  
th e  p la in t i f fs  t o  p a y , a n d  th e re fo re  t h a t  i t  can  
c o r re c t ly  be de sc ribed  as th e  cause in  consequence 
o f  w h ic h  th e  p la in t i f fs  becam e lia b le  to  p a y .

I n  m y  v ie w  th e  clause  m u s t be re a d  as i t  is 
w r i t te n .  I  d o  n o t  t h in k  i t  he lps  to  d iv id e  i t  in to  
tw o  l im b s , a n d  ask on e se lf w h e th e r th e  p a y m e n t 
arose in  consequence o f  th e  c o llis io n , a n d  th e n  to  
sa y  : “  W e ll,  i f  i t  d id  so a rise , w as i t  a  p a y m e n t 
b y  w a y  o f  dam ages, o r  n o t  ? ”  I n  m y  v ie w  i t  
leads to  a c le a re r v ie w  o f  th e  m e a n in g  o f  th e  clause 
i f  one reads i t  as i t  is  w r i t te n ,  in  one sentence, a n d  
asks o n e s e lf : W h a t  d id  th e  p a rt ie s  m e an  w hen  
th e y  sa id  : “  I f  th e  s h ip  com es in to  c o llis io n  a n d  
in  consequence th e re o f th e  ow ne rs  becom e lia b le  
to  p a y  s o m e th in g  b y  w a y  o f  dam ages.”  W h a t  
a re  th e  c ircu m s ta n ce s  w h ic h  th e  p a rtie s  c o n te m 
p la te d  ? I  d o  n o t th in k ,  re a lly ,  t h a t  a n y  o f  th e  
eases c ite d  h e lp  in  one w a y  o r  th e  o th e r , un less 
one is  t o  g e t som e c o m fo r t  fo r  th e  v ie w  w h ic h  
I  a m  g o in g  to  suggest f ro m  w h a t  L o rd  S u m n e r 
sa id  in  th e  case o f  A d m ira lty  C om m iss ioners  v .  
S team sh ip  A m e r ik a  (13  A sp . M a r. L a w  Cas. 5 5 8 ; 
116 L .  T .  R e p . 3 4 ;  (1917) A . C. 38), b u t  h is  
L o rd s h ip  th e re  w as re a lly  d e a lin g  w i th  co n s id e ra 
t io n s  w h ic h  are n o t  p re se n t in  th e  case b e fo re  m e , 
a n d  i t  m a y  be t h a t  th is  is  n o  m o re  th a n  a case o f  
f i r s t  im p re s s io n  w he re  one has to  re a d  th e  sen tence 
a n d  sa y  w h a t  one th in k s  i t  m eans ; a n d  a p p ro a c h in g  
i t  f ro m  th a t  p o in t  o f  v ie w , I  t h in k  th e  sentence 
m eans th a t  w h e re  as th e  re s u lt  o f  a  c o llis io n  th e re  
arises a  le g a l l ia b i l i t y  u p o n  th e  sh ipo w ne rs  to  p a y  
s o m e th in g  w h ic h  ca n  p ro p e r ly  be de sc rib e d  as 
dam ages fo r  a t o r t ,  th e n  th e  u n d e rw r ite rs  w i l l  
in d e m n ify  th e m . T h e  exp ress ion  “  be co m in g  
lia b le  to  p a y  b y  w a y  o f  dam ages ”  in d ic a te s , t o  
m y  m in d , a  l ia b i l i t y  w h ic h  arises as a  m a t te r  o f  
t o r t ,  a n d  n o t  as a m a t te r  o f  c o n tra c t.

I  d o  n o t  t h in k  I  need re a lly  pu rsue  th e  m a t te r  
a n y  fu r th e r ,  e x c e p t t o  sa y  t h a t  i f  one w ere to  h o ld  
t h a t  th is  language  in  th e  ru n n in g  d o w n  clause was 
s u ff ic ie n t t o  c o ve r a n y  s o r t o f  l ia b i l i t y  w h ic h  a 
s h ip o w n e r m ig h t  u n d e rta k e  t o  p a y  b y  w a y  o f  
c o n tra c t  i f  a n d  w h e n  h is  s h ip  g o t in to  co llis ion - 
th e  p ro s p e c t o f  th e  u n d e rw r ite rs  w o u ld  o n ly  06 
l im i te d  b y , I  suppose, th e  p i t y  w h ic h  th e  s h ip 
ow ne rs  m ig h t  be e x p e c te d  to  e x te n d  t o  the m -

H o w e v e r, as I  say, i t  r e a lly  is  a question 
re a d in g  th e  clause a n d  c o m in g  to  a  conc lus ion  
to  w h a t one th in k s  i t  m eans. I  t h in k  i t  
w h a t  th e  d e fe n d a n ts  sa y  i t  m eans, a n d  tn a  
a c t io n  s h o u ld  be d ism issed .

S o lic ito rs : fo r  th e  p la in t i f fs ,  M id d le to n ,
C la rk e ;  f o r  th e  respondent,- W m - A .  C rum p  an
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