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( K .B . I ) . )  <F. H . R e n to n  &  Co., L td .  v. B la c k  Sea 
a nd  B a lt ic  G enera l In s u ra n c e  Co., L t d .......................  396

Loss by s tra n d in g  o f vessel— D e v ia tio n  to obta in  coal—  
S h ipow ners ' l ia b i l i ty .  (H .L .)  N o r th u m b r ia n  
S h ip p in g  Co., L td .  v. E . T im m  &  Son, L t d .............. 290

M a r in e  Insu ra nce — Increase in  va lue o f cargo d u r in g  
voyage— Increased va lue p o lic y  w ith  d iffe re n t und e r
w rite rs — Cargo je ttisoned  to re floa t s h ip — T o ta l 
loss p a id  by unde rw rite rs— General average a d ju s t
m ent— S um  received by cargo owners as salvage on  
adjustm ent— R ig h t o f  increased value underw rite rs  
to share in  salvage— M a rin e  In su ra n ce  A c t. 1906 
(6 E dw . 1, c. 41), s. 79. (C .A .) B oag  v. S ta n d a rd
M a rin e  In su ra nce  C om p a n y  L im i te d ..........................  107

C A R R IA G E  O F  G O O D S
C ha rte r-p a rty . See C h a r te r-p a r ty

C ontract— E xcep tions clauses— S hipow ner excused fo r  
neglect o f  master in  n av ig a tion  or management—  
Q ua lified  exception o f unseaworthiness— L ia b i l i ty  o f 
sh ipow ner. (H .L .)  S m ith  H o g g  &  Co., L td .  v. 
B la c k  Sea and  B a lt ic  G eneral In su ra n ce  Co., L td .  382

Loss o f sh ip  and  cargo by s tra n d in g — D e v ia tio n  to 
ob ta in  coal— L ia b i l i ty  o f sh ipow ners— Canada  
W ater C arriage o f Goods A c t, 1910, ss. 6, 7. (H .L .)
N o r th u m b r ia n  S h ip p in g  Co., L td .  v. E . T im m  &
Son, L t d ...................................................................................  290

N ew found land  to N ew  Y o rk  in  N ova  S co tian  vessel—  
D e live ry  o f goods damaged— N egligent n av ig a tion —
B i l ls  o f la d in g  expressed to be governed by E n g lis h  
la w — F a ilu re  to com ply w ith  N ew fo u n d la nd  statute 
— C on flic t o f  laws. (P .C .) V ita  F o o d  P ro du c ts , In c . 
v. U nu s  S h ip p in g  Co., L t d ...............................................  257

S hort de live ry under some b ills  o f la d in g  and  over
de live ry under other b ills  o f  la d in g — S hipow ners ' 
c la im  fo r  balance— C ounte rc la im  by consignees fo r  
short de livery. (C .A .) The  N o r d b o r g ...................... 247

C A U S E  O F  A C C ID E N T
Dam age to barge th rough s in k in g  in  R oya l A lbe rt 

D ock— P rim a  fac ie  negligence— Cause o f accident 
le ft in  doubt— B u rd e n  o f p roo f. (A d m .) The  
M u lb e r a ...................................................................................  103

C H A R T E R -P A R T Y
C a ll a t p o rt o ff u sua l route f o r  bunkers—  S tra n d in g  o f 

s h ip — Jettison  o f p o rt o f cargo— C la im  f o r  general 
average c o n trib u tio n — Whether dev ia tio n — M e an in g  
o f “  usua l ro u te ."  (H .L .)  R ea rd o n  S m ith  L in e ,
L td .  v. B la c k  Sea a nd  B a lt ic  G enera l In su ra nce
C o., L t d ..................................................................................... 311

C la im  fo r  damages fo r  delay to sh ip  by ice— N otice  o f 
c la im — Separate c la im  fo r  damage caused to sh ip —  
Whether su ffic ien t evidence that notice to an  agent is  
notice to the p r in c ip a l— M e an in g  o f  “  notice o f any  
c la im ."  (H .L .)  A /s  R en d a l v. A rcos , L t d ..............  126

Commencement o f lay-days— L o a d ing  in  regu la r tu rn —
S h ip  ready and  in  f in e  p ra tique . (K .B .D . )  M o or 
L in e , L td .  v. M a n g a n e x p o rt G .m .b .H .......................... 56

C onstruc tion— B a rra try — Crew o f sh ip  re fu s in g  to 
p e rm it her to be unloaded— A c t to p re ju d ice  o f 
owners. (K .B .D .)  C om pan ia  N a v ie ra  B a c h i v. 
H e n ry  H oscgood &  Son, L t d ..........................................  186

C onstruction— C ontract fo r  two voyages— D e v ia tio n  on 
f i r s t  voyage— Whether charterers entitled  to refuse to 
p e rfo rm  second voyage. (C .A .) C om pagnie  
P r im e ra  de N ava g a z ia n a  P anam a  v. C om pan ia  
A rre n d a ta r ia  de M o no p o lio  de P e tró leos  S .A ............ 341

C onstruction— “  D isch a rg in g  a t two safe berths in  one 
p o rt " — S h ip  d ischarg ing  a t two separate docks in
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p o rt o f  London— Cost o f s h ift in g . (K .B .D .)
W . I .  R a d c lif fe  S team sh ip  Co., L td . ,  v. E x p o r th -  
leb  o f  M o s c o w ...................................... ................................  309

C onstruction— D u ty  o f charterers— E xce p tion  fo r  
obstructions— Berths requ is itioned  by Government. 
(K .B .D . )  R ea rdon  S m ith  L in e , L td .  v. E a s t 
A s ia t ic  Co., L t d ....................................................................  235

C onstruction— P aym ent o f h ire — P aym ent to be made 
m onth ly  in  advance— H ire  at rate per ton deadweight 
— D eadweight not ascertained— Owners' c la im  to 
w ith d ra w  vessel. (C .A .. a ffirm in g  K .B .D . )
K a w a s a k i K is e n  K a b u s h i K a is h a  v. B a n th a m  
S team sh ip  Co., L td .  (N o. 1 )...............................  180, 233

C onstruction— R ig h t to cancel on outbreak o f w a r—  
Im p lie d  term — R ig h t to be excercised w ith in  reason
able tim e — P u rpo rted  cance lla tion  seven months 
a fte r commencement o f w a r. (K .B .D .)  K a w a s a k i 
K is e n  K a b u s h ik i K a is h a  v. B e lsh ips  Co., L td . ,  
S k ibakse lskap  .....................................................................  278

C onstruction— R ig h t to w ith d ra w  sh ip  “  i f  w a r breaks 
out ” — M e a n in g  o f “  w a r " — H o s tilit ie s  begun w ith 
out decla ra tion  o f w a r— A n im u s  be llige rend i—  
J u r is d ic t io n  .of court. (K .B .D . ,  a ffirm e d  b y  C .A .) 
K a w a s a k i K is e n  K a b u s h i K a is h a  v. B a n th a m  
S team sh ip  Co., L td .  (N o. 2) ............................. 213, 274

C onstruction— S h ip  “  prevented fro m  w o rk in g  " —
A  ccident p u ttin g  out o f a c tion  w inches in  fo re p a rt o f 
sh ip . (C .A .) T yn e d a le  S team  S h ip p in g  Co., L td .  
v. A n g lo -S o v ie t S h ip p in g  Co., L t d . ............................. 16

C onstruction— “  To  proceed . . . d irec t to one safe p o rt 
E ast Coast, U n ite d  K in g d o m , o r on the C on tin e n t, 
B ordeaux I H am b u rg  range " — Charterers' op tion  
before tim e  o f s ig n in g  b ills  o f lad in g . (C .A .) A /S  
“  T a n k  o f  O slo”  v. Agence M a r it im e  L .  S trauss o f  
P a r is ; s.s. “  Jam es H an se n ” ............................................. 349

C O L L IS IO N
B osporus— R ule  tha t vessels proceeding u p  towards 

B la c k  Sea m ust, “  i f  i t  is  possible and  can be done 
w ith o u t danger " ,  fo llo w  le ft side o f m id-channe l, 
w h ils t those com ing down fro m  B la c k  Sea m ust 
navigate close to A n a to lia n  coast— U p-go ing  vessel 
keeping close in  to E u ropean  shore— D ow n-com ing  
vessel d r if t in g  over towards E u ropean  shore— S ta r
board and  hard-a-starboard  wheel action  by up-go ing  
vessel— P o rtin g  by dow n-com ing vessel— Im p a c t a t 
r ig h t angle in  about centre o f channel— Look-ou t—  
Persistence in  w rong wheel ac tion—  F a ilu re  to stop o r 
reverse— B oth  vessels equally to blame— T u rk is h  
M in is te r ia l Decree o f the 27th  December, 1934, a rt. 2. 
(A d m .) T h e  P o lo ..............................................................  319

C la im s  fo r  loss o f l ife  and  personal in ju r ie s  o f members 
o f crew—  Whether breach o f C o llis io n  R egu lations by 
n av ig a ting  officer a  breach o f s ta tu to ry  d u ty  by owner 
so as to defeat defence o f common em ploym ent—  
A p p o rtio n m e n t o f damages— Costs— M erchan t
S h ip p in g  A c t, 1894, s. 419, sub-sect. (1)— M a rit im e  
C onvention A c t. 1911, sect. 1 and  sect. 8, sub-sect. (1). 
(A d m .) T h e  N a p ie r S ta r ................................................ 302

C ollison  o f tug  and  tow w ith  Battersea B ridge , R ive r  
Tham es, and  w ith  other c ra ft moored in  the r iv e r—
N  egligence o f defendant vessel w ith  w h ich  there was no 
im pa c t— M is le a d in g  lig h ts— D efendant vessel d rop 
p in g  down r iv e r  w ith  anchor on bottom— A n ch o r 
held th rough fo u lin g  dredger's m oorings— Vessel thus 
brought u p , a vessel “  a t anchor o r moored "  w ith in  
by-law  14 o f P o rt o f L ondon  R ive r B y -law s , 1914- 
1934, and  accord ing ly  not entitled  to e xh ib it ligh ts  o f a 
vessel “  under w ay  ” — Vessel e xh ib iting  such ligh ts , 
so as to m islead others and  cause damage, liab le .
(A d m .) T h e  C u rle w ........................................................... 74

Dense fo g — One vessel sound ing  “  ly in g  stopped "  
signa ls— Other vessel b low ing  fo g  signa ls— P ro p o r
tionate  blame. (A d m .) T h e  M a th u r a .....................  328

D em urrage and  dead fre ig h t— P ro v is io n  fo r  detention  
° f  sh ip  caused by S p a n ish  c iv i l  w ar— S h ip  destroyed 
by bombs— F ru s tra tio n  o f contract. (K .B .D .)  
D ¡S A /S  G uiñes v . Im p e r ia l C hem ica l In d u s tr ie s ,

145

D ev ia tio n — S tra n d in g  o f vessel— C o n tr ib u tio n  in  
general average— Endorsees o f b ills  o f  la d in g —  
L lo y d 's  average bond. (H .L .)  H a in  S team sh ip  
Co., L td .  v. T a te  a n d  L y le ,  L t d .....................................  62

F ru s tra tio n  o f com m ercia l object o f  adventure— Im p lie d  
term — A lle g a tio n  that f ru s tra t io n  caused by negligence 
■— B u rde n  o f p ro o f. (K .B .D . )  [N o te : T h is  decis ion  
was reversed  b y  C .A .— see V o l. 19, p . 381; b u t  was 
su bse q u en tly  res to red  b y  H .L .— see [1941] 2 A l l  
E - R . 165] Im p e r ia l S m e lt in g  C o rp o ra tio n , L td .
V- Joseph C o n s ta n tin e  S team sh ip  L in e , L t d ........... 354

F ru s tra tio n  o f contract— S h ip  detained in  r iv e r  ow ing  
to barricade erected by belligerents. (K .B .D .)  
C o u rt L in e , L td .  v. D a n t  a nd  R usse ll, I n c ................... 307

Fow er to cancel “  i f  w a r breaks out in v o lv in g  J a p a n  "  
~~Cancelled Japanese charterers c la im  damages fo r  
breach— M e a n in g  o f “  w a r " — Question whether w a r  
existed solely one fo r  E xecutive  and  not f o r  court. 
(C .A .) K a w a s a k i K is e n  K a b u s h ik i K a is h a  v. 
B a n th a m  S team sh ip  Co., L td .  (N o . 2 )..........................  274

F im e  charte r-pa rty— Charterers to load, stow, and  tr im  
cargo— U nd e r supe rv is ion  o f the ca p ta in — Im p ro p e r  
stowage— Dam acjts fo r ,  p a id  by sh ipow ners to b il l  o f 
lad in g  holders— Recoupment by sh ipow ners ' indem - 
nity club— Owners to give tim e-charte rers the benefit 
° f  club insurances— “  So f a r  as club ru les a llow  " —  
In te rp re ta tio n  o f ru les. (H .L .,  a ff irm in g  C .A .) 
C anad ian  T ra n s p o r t Co., L td .  v. C o u rt L in e , L td .

283, 374

Vessel “  to proceed to Boston {L in e s ) o r so near thereto 
05 she can safe ly get (sa fe ly  aground) " — Damage  
to berth— Negligence o f s h ip — Im p ro p e r m ooring . 
(A d m .) T h e  Pass o f  L e n y  ...........................................

D ow n-go ing  vessel and  u p-com ing  vessel approaching  
each other a t h ig h  speed on the south side o f m id -  
channel— P o rtin g  by down going vessel, s ta r
board ing  by up-com ing  vessel— F a ilu re  to pass port-  
to -po rt— F a ilu re  o f up-com ing  vessel, n av ig a ting  
aga inst the ebb-tide, to “  ease her speed or stop on 
approach ing  . . . bend . . . ” — P o rt o f London  R ive r 
B ye law s. 1914-1934, byelaws 4 (a) and  33.
(À d m ., C .A ., H .L .)  T h e  U m ta li ................. 1 3 3 ,1 7 6 ,2 5 4

Fog— Dam aged vessel beached a t D over unde r ha rb o u r
m aster's d irections— W hether fu r th e r  damage by 
beaching consequence o f co llis io n — Excercise o f
“  o rd in a ry  n a u tic a l s k i l l , "  the test. (A d m .) The 
G e n u a ........................................................................................  50

L ife  salvage— Subsequent co llis io n , not due to n e g li
gence, w ith  th ird  vessel a ttem p ting  to save life —  
D octrin e  o f assum ption  o f r is k .  (A d m ) The  
G u s ty  and  th e  D a n ie l M ...................................................  366

L im ita t io n  o f l ia b i l i ty — Loss o f and  damage to 
p ro p e rty  and  loss o f l ife  a nd  persona l in ju r y —
Rate o f interest— A d m ira lty  p ractice . (A d m .)
T h e  T heem s............................................................................  206

L ive rp o o l B a y — Vessel ou tw ard  bound f ro m  M ersey  
and  vessel m anoeuvring f o r  ad justm en t o f compasses 
to no rthw a rd  and  westward o f B a r  L ig h t Vessel—  
R egulations f o r  P reven ting  C o llis ions  a t Sea— T im e  
o f a p p lic a b ility  o f  ru le  24— Whether e xh ib itio n  o f 
“  J . I . "  f la g  s ign a l on m anoeuvring vessel imposes on 
other vessel a n y  ob lig a tio n  o v e r-rid in g  R egu lations—  
“  C rossing "  o r “  overtak ing  "  vessels?— Respective 
duties o f “  stand-on "  and  “  g ive -w ay "  sh ips—  
A p p o rtio n m e n t o f  blame, fo u r - f if th s  and  one-fifth—  
Costs in  same p rop o rtio ns . (A d m .) T h e  M an-
cheste r R e g im e n t ..............................................................  189

Loss o f l ife — C la im  by persona l representative o f 
member o f crew— Vessels on crossing courses— D u ty  
o f s tand-on vessel where no ac tion  taken by g ive-way  
vessel. (C .A .) T h e  H u r u n u i .................................... 333

M anchester S h ip  C ana l— L im ita t io n  o f l ia b il i ty .  
(A d m .) T h e  M i l l i e ............................................................ 32423



ASPINALL’S MARITIME LAW CASESv i i i

SU BJEC TS OF CASES

M ersey— Respective duties o f vessel leaving  P rinces  
L a n d in g  Stage and  sh ip  proceeding out o f  northern  
entrance o f P rinces H a l f  T id e  Dock in to  the r iv e r—  
Powers and  respons ib ilitie s  o f H a rb o u r A u th o r ity —  
D ire c tio n  given by dock-master to sh ip  in  r iv e r  
entrance to “  come ahead ." an  “  order ’ ’ w ith in  sect. 
49 o f M ersey Docks C onso lida tion  A c t, 1858— B oth  
vessels, but not the H arb o u r A u th o r ity , held to blame 
— Judgm ent o f  the court below reversed. (A d m .,C .A .)
T h e  R o c k a b ill ....................................................................5 8 ,7 6

N a v ig a tio n  in  Copenhagen S ound— C rossing r id e —  
N a rro w  channel. (A d m ., a ffirm e d  b y  C .A .) The  
V a r m d o .....................................................................  346, 370

Negligence— T u g  a nd  tow— Damage a r is in g  “  in  the 
course o f and  in  connection w ith  the towage ’ ’—
P o rt o f  London  D ock B yelaw s, 1928. (A d m .)
The  C lan C o lq u h o u n ......................................................  11

P ra c tice — A c tio n  in  personam  a ga ins t fo re ig n  
co rpo ra tion— service on E n g lis h  agents— Whether 
fo re ig n  co rpora tion  “  c a rry in g  on business ”  w ith in  
the ju r is d ic t io n — W r it  a nd  service set aside. 
(A d m .) T h e  H o ls te in .......................................................  71

Reference to re g is tra r and  m erchants— L ife  c la im s—  
A w ard s  unde r F a ta l Accidents A c t, 1846, and  L a w  
R eform  (M iscellaneous P rov is ions ) A c t, 1934—  
M ethod o f com puting  loss o f expectation o f l ife - r -  When 
rev iew ing  tr ib u n a l entitled  to in te rfe re  w ith  o r ig in a l 
aw ard  o f damages— Rate o f interest— U p  to when 
in terest should ru n .  (A d m .) The  A iz k a ra i M e nd i 228

R ules o f good seam anship— D u ty  o f vessel n av iga ting  
on p rop e r side to reverse engines— both vessels held to
blame— P ro p o rtio n  o f damage. (H .L .)  The  
H e ra u g e r .................................................................................  250

Salvage agreement— S tandard  fo rm — Whether owners 
o f a sa lv ing  vessel who are also the owners o f a vessel 
p a r t ly  responsible f o r  a  c o llis io n  necessitating the 
salvage services are entitled  to salvage rem unera tion . 
(H .L .)  T h e  K a f ir is ta n  ..................................................  139

Vessel going dow n -rive r a nd  vessel a t anchor— A nchor 
lig h ts— Look-ou t— F a ilu re  to avo id  co llis io n  w ith  
vessel whose anchor lig h ts  on ly  v is ib le  a t one cable, 
not negligence— P o rt o f London  R ive r B yelaw s, 
1914-1934. byelaw  14. (A d m .) T h e  T re n t in o . . . 112

Vessel go ing  u p -r iv e r and  vessel a t anchor— Im p ro p e r  
anchoring  in  fa irw a y — S uffic iency o f anchor lig h ts—  
F a ilu re  o f up-go ing  vessel to id e n tify  anchor ligh ts  
p a r t ly  due to u nu su a l p o s itio n  o f anchored vessel—  
D u ty  o f up-go ing  vessel to reduce speed on seeing 
s h ip ’s ligh ts  ahead, a lthough u n id e n tif ie d — Both  
vessels held equally to blame. (A d m ., C .A .) The  
E u ry m e d o n ................................................................. 121, 170

Vessel moored at buoy and  vessel going down r iv e r—- 
Sudden fa in t  o f m aster a t wheel a t a  tim e  when no  
other member o f crew on deck— Ine v ita b le  accident—  
Onus o f p ro o f— D u ty  on vessel unde r w ay in  a  f a i r 
w ay w h ich  cannot be sa id  to be clear to have look-out 
m an on deck in  a dd itio n  to n av ig a ting  officer on 
bridge. (A d m .) T h e  S t. A u g u s .................. ................  221

Vessel w a itin g  to enter R oya l A lb e rt D ock— D u ty  o f 
w a it in g  vessel to other c ra ft in  r iv e r— D u ty  o f other 
c ra ft to w a itin g  vessel— A p p o rtio n m e n t o f costs. 
(A d m .) T h e  R o to ru a  ....................................................  6

C O N F L IC T  O F  L A W S
D am age to goods— N egligent n av ig a tion — B ills  o f 

la d in g  expressed to be governed by E n g lis h  law —  
F a ilu re  to com ply w ith  N e w fo u n d la nd  S tatute—  
Whether contract enforceable in  N ova  Scotia. 
(P .C .) V i ta  F ood  P ro d u c ts , In c . v. U nu s  S h ip p ing  
Co., L t d ..................................................................................... 257

C O N T R A B A N D
Cargo— E nem y destina tion— D iv e rs io n  by sellers to 

B r it is h  p o rt— P re -w a r contract— P aym ent by buyers 
before sh ipm ent— B il ls  o f  L a d in g  to sellers’ o rde r—  
P rize  C ou rt R u les, 1939, Order 18, r .  1 (A d m .)
T h e  G a b b ia u o ...................................................................... 371

P ractice— P rize  C ou rt— Cargo— Absence o f c la im —■ 
R ig h t to condemn a fte r lapse o f tim e— S ix  m onth ’s 
ru le — General usage o f na tions. (A d m .) T h e  
A lw a k i and  o th e r S h ip s ..................................................... 388

C O N T R A C T
C arriage by sea— Exceptions clauses— Shipow ner 

excused f& r  neglect o f master in  n av ig a tion  or 
management— Q ua lifie d  exception o f unseaworthiness 
— F a ilu re  o f due d iligence by sh ipow ners to render 
sh ip  seaworthy— Alleged negligent act o f m aster—  
L ia b i l i t y  o f  sh ipow ner. (H .L .)  S m ith  H o g g  &
Co., L td .  v. B la c k  Sea and  B a lt ic  G eneral Insu ra nce  
Co., L t d .....................................................................................  382

C arriage  o f goods— Loss o f sh ip  and  cargo by s trand ing  
— D e v ia tio n  to obta in  coal— L ia b i l i ty  o f  shipowners  
— Canada W ater C arriage o f Goods A c t, 1910, ss. 6, 7. 
(H .L .)  N o r th u m b r ia n  S h ip p in g  Co., L td .  v. E . 
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1 hames, a nd  w ith  other c ra ft moored in  the r iv e r—  
Negligence o f defendant vessel w ith  w h ich  there was 
no im pa c t— M is le a d in g  lig h ts— D efendant vessel
d ro p p in g  down r iv e r  w ith  anchor on bottom__
A n ch o r held th rough fo u lin g  dredger's m oorings__
Vessel thus brought u p , a vessel “  a t anchor or 
moored w ith in  by-law  14 o f P o rt o f L ondon  R ive r
f l h i h Z ’l  -1 ? 34 ' and  accordin g ly  not entitled  to
e xh ib it ligh ts  o f a vessel “ under w a y ” — Vessel 
e xh ib itin g  such ligh ts , so as to m islead others and  
cause damage, liab le . (A d m .) The  C u rle w ..............  74

DaD ock—% f arg% through s in k in g  in  R oya l A lb e rt 
le ft in  J  t  fa ZW ^ L g e n c e — Cause o f accident

0 /  p r 0 0 f '  <A d m -> The1()3
<“ »»ke r a t berth— loss re su ltin g  fro m

Z r t h lUyt 1 °a  loc*d f i Z e9ligence ° f  owners o f adjacent 
berth. (A d m .) T h e  Pass o f  L e n y . . . . . . . . . . . . .  23

Dam age to s h ip  a t je t ty — B e rth  fo u le d  by P .L .A .  
dredger s anchor— D u ty  o f ha rbour a u th o rity — D u ty  
o f owner o f  je tty . (A d m .) O w ners o f  S.S. A lb a  
tross  a. F o rd  M o to r  Co., L td ^ a n d  P o r t  o f  L o n d o n  
A u th o r i t y .........................................

f r u s t r a t io n  caused by— B u rde n  o f p roo f. (K .B .D . )
[N o te : T h is  decis ion  was reversed b y  C .A .— see
V o l. 19, p .  381, b u t  was su bse q u en tly  res to red  b v
H . L — see [ m i ]  2 A l l  E .R . 165]. Im p e r ia l 
S m e lt in g  C o rp o ra tio n , L td .  v. Joseph C on s ta n tin e  
S team sh ip  L in e , L t d ........................................ 354
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M aste r o f yacht— M a r in e  insu rance— Dam age—  
P e rils  e jusdem  generis w ith  -perils o f the sea—  
In s t itu te  Yacht Clauses. (A d m .) T h e  L a p w in g .. 363

N a v ig a tio n — C arriage  o f goods fro m  N ew fo u n d la nd  to 
N ew  Y o rk  in  N ova  S co tian  vessel— D e live ry  o f goods 
damaged— C on flic t o f laws. (P .C .) V i ta  F ood
P ro d u c ts , In c . v. U n u s  S h ip p in g  Co., L t d ................... 257

P o rt a u th o r ity — R a is in g  sunken barge under contract 
w ith  barge owners— L ia b i l i t y  f o r  damage. (A d m .)
T h e  R o n a ld  W e s t..................................................................  137

N O T IC E  O F  A B A N D O N M E N T
M a rin e  In su ra nce — F re ig h t p o lic y — C onstruction—  

In s t itu te  T im e  Clauses, F re ig h t, clause 5— “  I n  
the event o f the to ta l loss, whether absolute or construc
tive  o f the steamer ” — Constructive to ta l loss—  
N otice  o f abandonm ent not cond itio n  precedent o f
such loss— Clause 5 overrid in g  clause 8 that no c la im  
on loss ow ing  to delay— M a r in e  In su ra nce  A c t, 1906 
(6 E dw . 7, c. 41), ss. 60, 61, 62. (H .L .)  R o b e rtso n
v. P e tro s  M . N o m ik o s , L t d ...............................................  296

N O T IC E  O F  C L A IM
M e an in g — W hether su ffic ien t evidence that notice to an  

agent is  notice to the p r in c ip a l.  (H .L .)  A /s  
R e n d a l v. A rcos , L t d ......................................................... 126

O B S T R U C T IO N
C ha rte r-p a rty , exceptions in — D u ty  o f charterers—  

Berths requ is itioned  by Government. (K .B .D .)  
R ea rd o n  S m ith  L in e , L td .  v. E a s t A s ia t ic  Co., L td .  235

O N U S  O F  P R O O F
C o llis io n  between vessel moored a t buoy and  vessel going  

down r iv e r— Sudden fa in t  o f master a t wheel a t a tim e  
when no other member o f crew on deck— Ine v ita b le  
accident— D u ty  on vessel under w ay in  a fa irw a y  
w hich  cannot be sa id  to be clear to have look-out m an  
on deck in  a d d itio n  to n av ig a ting  officer on bridge. 
(A d m .) The  S t. A n g u s .................................................... 221

P E R IL S  O F  T H E  S E A
B i l ls  o f la d in g — short de live ry o f cargo o f tim ber—

P a rt o f  deck cargo lost a t p o rt o f load ing  ow ing  to the 
vessel lis t in g — Cause o f l is t  not ascertained— Whether 
sh ip-owners liab le— Cargo ca rried  “  a t charterer''s 
r is k  ” — F o llo w in g  exception clause in  b ills  o f  la d in g  :
• . . “  P e r il  o f  the sea . . . and  a ll  and  every other 
dangers and  accidents o f the seas, r ive rs  and  n a v ig a 
tio n  wheresoever, in c lu d in g  ports  o f  load ing  . . .  o f 
whatever na tu re  and  k in d  soever . . . a lw ays m u tu a lly  
excepted, even when occasioned by negligence, de fau lt 
or e rro r in  jud g m e n t o f  the . . . m aster, m a rin e rs  or 
other servants o f the sh ip -owners ” — Whether accident 
due to “  p e r i l  o f the sea ”  o r “  p e r i l  on the sea.”  
(A d m .) The  S tra n n a ......................................................... 115

Cargo o f rice— V e n tila tio n  necessary to p revent 
fe rm e n ta tion — H eavy seas fro m  h ig h  vñnds necessi
tate closing o f ven tila to rs— Loss due to p e r i l  o f  sea 
aga ins t w h ich  cargo insu red . (P .C .) C anada R ice  
M ills , L td .  v. U n io n  M a rin e  a n d  G enera l In su ra n ce  
Co., L t d ..................................................................................  391

P IL O T A G E
*  r onch s ta tu to ry  l ia b il i ty  im posed on sh ip  in  a n y  event 

on damage happen ing  to p ilo t  boat— S um  payable  
under tha t specia l l ia b i l i ty  when the sh ip  in  no w ay to 
blame not a l ia b il i ty  to p a y  “  by w ay o f damages ” —
B um  payable  “  by w ay o f damages ”  means sum  
payable in  consequence o f some to rtious  act o f  sh ip . 
(C .A .) H a l l  B ro th e rs  S team sh ip  Co., L td .  v. 
Y o u n g ; S team sh ip  T r id e n t...............................................  269

P O R T  O F  L O N D O N  R IV E R  B Y E L A W S
C o llis io n — Vessel going dow n -rive r and  vessel a t anchor 

— A n ch o r lig h ts— Look-ou t—- F a ilu re  to avo id  c o ll i
s ion  w ith  vessel whose anchor ligh ts  o n ly  v is ib le  a t one 
cable, not negligence. (A d m .) T h e  T re n t in o .........  112

P R A C T IC E
M a r it im e  lie n — P r io r it ie s — Circum stances in  w h ich  

court entitled  to review  salvage rem unera tion  fix e d  by 
contract and  to re-open judgm ent by de fau lt—  
In e q u ita b le  contract— costs. (A d m .) The  In n a . .  203

P riz e  court— Cargo— C ontraband— Absence o f c la im —  
R ig h t to condemn a fte r lapse o f tim e— S ix  m onths' 
ru le — General usage o f na tions . (A d m .) The  
A lw ra k i a n d  o th e r S h ip s ....................................................  388

W rit  in  c o llis io n  ac tion  in  personam  aga inst fo re ig n  
co rpo ra tion— Service on E n g lis h  agents— Whether 
fo re ig n  agents— Whether fo re ig n  co rpora tion  “  c a rry 
in g  on business ”  w ith in  the ju r is d ic t io n — W r it  and
service set aside. (A d m .) T h e  H o ls te in ................... 71

P R IZ E  C O U R T
C ontraband cargo— E nem y destina tion— D iv e rs io n  by 

sellers to B r it is h  p o rt— P re -w a r contract— P aym ent 
to buyers before sh ipm ent— B il ls  o f  la d in g  to sellers' 
order. (A d m .) T h e  G a b b ia n o .....................................  371

P ractice— Cargo— Contraband— Absence o f c la im —  
R ig h t to condemn a fte r lapse o f tim e— S ix  m onths' 
ru le — General usage o f na tions . (A d m .) The  
A lw a k i and  o th e r S h ip s ..................................................... 388

R E G U L A T IO N S  F O R  P R E V E N T IN G  C O L 
L IS IO N S  A T  S E A

R ule  24—  T im e  o f and  a p p lic a b ility  o f ru le — Whether 
e xh ib itio n  o f “  J . I . ' '  f la g  s ign a l on m anoeuvring  
vessel imposes on any  other vessel a n y  ob liga tion  
o ve rrid in g  R egu lations— Respective duties o f “  stand- 
on ”  and  “  g ive-w ay ”  sh ips. (A d m .) T h e  M a n 
cheste r R e g im e n t................................................................. 189

R ule  25— C o llis io n  in  Copenhagen Sound— N a rro w  
channel. (A d m ., a ffirm e d  b y  C .A .) The  V a rm d o .

346, 370

R IV E R  T H A M E S  
See Thames N a v ig a tio n .

R O Y A L  N A V Y
C a p ta in 's  ju r is d ic t io n  to p u n is h  s u m m a rily  by 

detention— P etty  officer charged w ith  w il fu l  disobe
dience—  Whether sum m ary  detention o f petty  officer 
la w fu l. (K .B .D .)  J e n k in s  v. She lley and  a no th e r. 266

See also A d m ira lty .

R U L E S  A N D  B Y E L A W S  F O R  T H E  N A V I 
G A T IO N  O F  T H E  R IV E R  T H A M E S  

See Thames N a v ig a tio n .

R U L E S  O F  G O O D  S E A M A N S H IP  
C o llis io n — D u ty  o f vessel n av ig a ting  r iv e r  on p rope r 

side to reverse engines— P ro p o rt io n  o f damages where 
both vessels held to blame. (H .L .)  T h e  H e ra n g e r. 250

R U N N IN G  D O W N  C L A U S E  
Common fo rm — “  B y  w ay o f damages ” — French  

s ta tu to ry  l ia b il i ty  im posed on sh ip  in  any  event on  
damage happen ing  to p ilo t  boat— S um  payable under 
tha t specia l l ia b i l i ty  when the sh ip  is  in  no w ay to 
blame not a  l ia b il i ty  to p a y  “  by w ay o f damages.”  
(C .A .) H a l l  B ro th e rs  S team sh ip  Co., L td .  v. 
Y o u n g ; S team sh ip  T r id e n t .............................................  269

. . P O R T  A U T H O R IT Y
R a is in g  sunken barge in  R iv e r O rw e ll under contract 

w ith  barge owners— Negligence— L ia b i l i ty  fo r  
damage— H a rb o u rs , Docks and  P ie rs  A c t, 1847, s.
56. (A d m .) The  R o n a ld  W e s t.................................  137

P O R T  O F  L O N D O N  D O C K  B Y E L A W S  
egligence— T u g  and  tow— Dam age a r is in g  “  i n  the 
co u rse o f and  in  connection w ith  the towage.”  (A d m .)
T h e  C lan  C o lq u h o u n ...........................................................  11

S A L V A G E
Agreem ent— L lo y d 's  S tandard  F o rm — Dam age by 

co llis io n — Whether salvors who are also owners o f
vessel p a r t ly  responsible f o r  co llis io n  necessitating  
the salvage services are entitled  to salvage rem unera 
tio n . (H .L .)  T h e  K a f ir is ta n ........................................ 139

Germ an s h ip  o ff D over— Salved va lue— R ules o f 
exchange— E ffect o f frozen  m a rk  credits in  Germ any. 
(A d m .) T h e  E isen a ch ......................................................  28
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S U B J E C T S  O F  C A S E S

M a r in e  In su ra nce — P o lic y  on cargo— F u rth e r p o licy  
on increased value o f cargo— C la im  to salvage 
by both u n d e rw rite rs . (K .B .D . )  B oag v. S ta n d a rd
M a rin e  In su ra n ce  Co., L t d .................................................. 27

R em unera tion  fixe d  by contract— Circum stances in  
w hich  cost entitled  to review and  to re-open judgm ent 
by de fau lt— “  Inequ itab le  ”  contract— Costs.
(A d m .) The  In n a .................................................................  203

Services rendered by sh ips o f R oya l N a v y — Salvage 
agreement between A d m ira lty  and  owners o f salved 
vessel— A d m ira lty  not entitled  to salvage. (H .L .)  
A d m ira l ty  C om m is ioners v. O w ners o f  M /V  
V a lv e rd a ..................................................................................... 146

S E A W O R T H IN E S S
C ontract o f carriage by sea— E xcep tions clauses— S h ip 

owner excused fo r  neglect o f master in  n av ig a tion  or 
management—  Q ua lified  exception o f unseaworthiness 
— Unseaworthiness o f sh ip  on s a ilin g — L ia b i l i t y  o f 
sh ipow ner. (H .L .)  S m ith  H og g  &  Co., L td .  v. 
B la c k  Sea and  B a lt ic  G enera l In su ra nce  Co., L t d . . 3 8 -

S H IP O W N E R
L ia b i l i t y  —C ontract o f carriage by sea— Exceptions  

clauses— S hipow ner excused fo r  neglect o f master m  
n av ig a tion  or management— Q ua lified  exception o f 
unseaworthiness— Unseaworthiness o f sh ip  on s a ilin g  
— Other causes o f the loss— A lleged negligent act o f 
master. (H .L .)  S m ith  H og g  &  Co., L td .  v. B la c k  
Sea a n d  B a lt ic  G eneral In su ra n ce  Co., L t d ................ 382

M erchan t S h ip p in g  A c t, 1894, s. 557. (C .A ., H -L .)
A d m ira l ty  C om m issioners v. O w ners o f M / V .  
V a lv e rd a  .......................................................................  89’ 146

M e rcha n t S h ip p in g  (Salvage) A c t, 1916, s. 1. (C .A .,
H .L .)  A d m ira l ty  C om m issioners v. O w ners o l M / V .

290

S H IP ’S P A P E R S
A c tio n  on m a rin e  p o lic y  f o r  damage— U nd e rw rite r 

refused order fo r  sh ip 's  papers but g iven  “  liberty^ to 
a p p ly  fo r  a ffid a v it o f s h ip 's  papers hereafter " —  
D isc re tio n  o f judge  r ig h tly  excercised. (C .A .) 
K e e v il a n d  K e e v il,  L td .  v. B o a g .....................................  387

S T A T U T E S
Canada W ater C arriage  o f Goods A c t, 1910, ss. 6 , 7. 

(H .L .)  N o r th u m b r ia n  S h ip p in g  Co., L td .  v. E . 
T im m  &  Son, L t d ................................................................

D ip lo m a tic  P riv ileges A c t, 1708, s. 3. (A d m ., C .A .)
T h e  A m a z o n e ............................................................ 345, 351

Docks and  P ie rs  A c t, 1847, s. 56. (A d m .) T h e  
R o n a ld  W e s t .......................................................................

F a ta l Accidents A c t, 1846. (A d m .) T h e  A iz k a r i 
M e n d i.........................................................................................  228

In d ia n  C ontract A c t, ( ix  o f  1872), s. 178. (P-C .)
N ip p o n  Y u se n  K a is h a  v. R a m jib a n  Serowgee.........  154

L a w  R eform  (M isce llaneous P rov is ions ) A c t, 1934. 
(A d m .) T h e  A iz k a r i M e n d i.............................................  228

M a r in e  In su ra nce  A c t, 1906, 5. 55. (K .B .D .)
S c ind ia  S team ships (L o n d o n ), L td .  v. The  L o n d o n
A ssurance.

V a lv e rd a . 89, 146

M ersey Docks C onso lida tion  A c t, 1858, s. 49. (C .A .)
T h e  R o c k a b i ll ................................................................  58’ 7b

N a v a l D is c ip lin e  A c t, 1870, s. 17. (K .B .D .)
J e n k in s  v. She lley and  a n o th e r...................................... 266

N ew found land  C arriage o f Goods by Sea A c t, 1932, ss.
1, 3. (P .C .) V i ta  F o o d  P ro d u c ts , In c . v . U nus
S h ip p in g  Co., L t d .............................................................

P o rt o f London  (C onso lida tion ) A c t, 1920. (A d m .) 
O w ners o f  S team sh ip  A lb a tro s s  v. F o rd  M o to r  Co., 
L td . ,  a nd  th e  P o r t  o f  L o n d o n  A u th o r i t y ................... I

P u b lic  A u th o rit ie s  P ro tec tion  A c t, 1893, s. 1. (A d m .)
T h e  R o n a ld  W e s t. 137

Sale o f Goods A c t, 1893, s. 19 (2). (A d m .) The

G abb iano 371

86

M a r in e  In su ra nce  A c t , 1906, ss. 56 60. (K .B .D .)
M a rs tra n d  F is h in g  Co., L td .  v. B eer ..........................  100

M a rin e  In su ra nce  A c t, 1906, s. 60. (C.A ) F o re s ta l 
L a n d , T im b e r and  R a ilw a y  Co., L td .  v. R ic k a rd s . . 398

M a r in e  In su ra nce  A c t, 1906, ss. 6 0 -62 . (H .L .)
R ob e rtso n  v. P e tros  M . N o m ik o s , L t d ..........................

M a r in e  In su ra nce  A c t, 1906, s. 79. (K .B .D . ,  C .A .)
B oag  v. S ta n d a rd  M a rin e  In su ra nce  Co., L td .  ¿t>,

M a r it im e  Conventions A c t, 1911, s. 1. (A d m .)
T h e  R o c k a b ill .........................................................................

M a r it im e  C onvention A c t, 1911, ss. 1, 3. (A d m .)  ̂
The  N a p ie r S ta r ....................................................................

M e rcha n t S h ip p in g  A c t, 1894, s. 419(1). (A d m .). T h e  
N a p ie r S ta r ..............................................................................

M e rcha n t S h ip p in g  A c t, 1894, s. 503. (A d m .) The  
T heem s......................................................................................

311

62

S T R A N D IN G
C a ll a t p o rt o ff u sua l route f o r  bunkers— Jettison  o f 

p a r t o f cargo— C la im  f o r  general average con trib u tio n  
—  Whether dev ia tion . (H .L .)  R e a rd o n  S m ith  
L in e , L td .  v. B la c k  Sea and  B a lt ic  G eneral 
In su ra nce  Co., L t d ................................................................

C ha rte r-p a rty— D ev ia tio n — C o n tr ib u tio n  in  general 
average— Endorsees o f b ills  o f L a d in g  L lo y d  s 
average bond. (H .L .)  H a in  S team sh ip  Co., L td .  
v. T a te  a n d  L y le , L t d .........................................................

Loss o f  sh ip  and  cargo— dev ia tion  to ob ta in  coal 
L ia b i l i t y  o f shipow ners. (H .L .)  N o r th u m b r ia n  
S h ip p in g  Co., L td .  v. E . T im m  &  Son, L td ..............  -9 0

T H A M E S  N A V IG A T IO N
C o llis io n — Vessel w a itin g  to enter R oya l A lb e rt Dock  

D u ty  o f w a itin g  vessel— D u ty  o f other c ra ft Costs 
A p p o rtio n m e n t. (A d m .) T h e  R o to ru a ................... 6

C o llis io n  in  Greenwich Reach— L ife  salvage—  
Subsequent co llis io n , not due to negligence w it  i  
th ird  vessel a ttem p ting  to save life — D octrin e  of 
assum ption  o f r is k .  (A d m .) T h e  G u s ty  and  th e  
D a n ie l ... .................................................................................... dbb

C o llis io n  in  Long  Reach, between vessel moored at buoy  
and  vessel going down r iv e r— Sudden fa m t  o f master 
a t wheel a t a tim e  when no other member o f crew on 
deck— Ine v ita b le  accident— Onus o f p ro o f— D u ty  on 
vessel under w ay in  a fa irw a y  w h ich  cannot be sa id  to 
be clear to have look-out m an  on deck m  a dd itio n  to 
n av ig a ting  officer on bridge. (A d m .) The  S t.
A ngus. 221

58

302

302

206

C o llis io n  in  Long  Reach, between vessel going u p -r iv e r  
and  vessel a t anchor— Im p ro p e r anchoring  in  f a i r 
w ay— Suffic iency o f anchor ligh ts— D u ty  o f up-go ing  
vessel to reduce speed on seeing s h ip ’s ligh ts  ahead, 
although u n id e n tif ie d — H ig h e r degree o f care required  
when app roach ing  lo c a lity  where v is ib i l i ty  know n to 
be made more d if f ic u lt by glare o f shore lig h ts  B o th  
vessels held equally to blame. (A d m ., C .A .) The  
E u ry m e d o n ..................................................................  121, 170

C o llis io n  in  S t. C lem ent's Reach, ju s t  below Stone Ness 
P o in t— D ow n-go ing  vessel and  up-com ing  vessel 
approaching  each other a t h igh  speed on the south  
side o f m id-channe l— P o rtin g  by down-going vessel, 
s ta r-board ing  by up-com ing  vessel— F a ilu re  to pass 
p ort-to -p o rt— F a ilu re  o f up-com ing  vessel, nav ig a ting  
aga inst the ebb-tide, to “  ease her speed or stop on  
app roach ing  . ■ ■ bend . . ■ ” — P o rt o f London  R ive r 
B ye law s, 1914-1934, bye la w s  4 (a) abd  33. (A d m .,
C .A ., and  H .L .)  T h e  U m ta l i .......................  133, 176, 254

C o llis io n  in  Sea Reach— F a ilu re  to avoid  c o llis io n  w ith  
vessel whose anchor-ligh ts  on ly  v is ib le  a t one cable,
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not negligence— A nchored vessel held alone to blame 
— P o rt o f London  R iv e r B ye law s, 1914-1934,
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Court of |uïricature.
HIGH COURT OF JUSTICE.

p r o b a t e , d iv o r c e , a n d  a d m ir a l t y
D IV IS IO N .

A D M I R A L T Y  BUSIN ESS.  
J a n u a ry  27  and  29 , and F ebruary  5 , 1936.

(Before B u c k n iix , J ., assisted by T rin ity  
Masters.)

Owners of the Steamship Albatross v. Ford
Motor Company Lim ited and the Port of London 

Authority, (a)
Negligence —  Damage to sh ip  at je tty  —  Berth  

fou led  by P .L .A .  dredger's anchor —  
D u ty  o f harbour au tho rity— D u ty  o f owner o f 
je tty — Knowledge o f p la in t if fs  and f ir s t  defend
ants— Adequacy o f notice given by second 
defendants— P o rt o f London (Consolidation) 
A ct, 1920— Costs.

T h is  was a c la im  by the owners o f the steamship
A . against the F o rd  M o to r Company L im ite d  
and the P o rt o f London A u th o r ity  fo r  damage 
sustained ■by the A .  w h ils t ly in g  moored at 
F o rd ’s Jetty, Dagenham, on the 3 rd  M a y ,
1935. A t  low water she took the ground and  
sustained damage by s ittin g  on an anchor 
which was out fro m  a P .L .A .  dredger dredging 
m  tfle f iv e r  abreast o f the je tty  and about 250f t .  
away fro m  it .  The A . was p a rt laden when she 
arrived  at the je tty  at about 2 a.m. The berth 
was assigned to her by the f ir s t  defendants, and  
she moored head down rive r under the directions 
o f the ir servants. The p la in t if fs  claimed that 

e f irs t  defendants should have known and  
warned them that the berth was unsafe. They 
alleged that the second defendants placed the 
anchor upon which the A .  sat w ithou t buoying 
l t < w ithou t g iv in g  w arn ing , and  w ithout 
removing i t  a fter the A .  arrived  and before the 
water ebbed. The f irs t  defendants d id  not adm it

(a) Reported by J. A . Petrie , Esq., B a rris te r-a t-Law .
VOE. x i x . ,  N . S.

that the sh ip  was p rope rly  moored o r moored 
in  accordance w ith  the orders o f the ir servants, 
no r d id  they adm it the damage. They denied 
that they ought to have known that the berth 
was u n fit and sa id  that, i f  i t  was, the second 
defendants were to blame fo r  p lac in g  the anchor 
upon the berth. The second defendants denied 
that they had been negligent, contending that 
the m oorings o f the A .  were not p rope rly  
secured, and they fu rth e r denied that the A .  
was damaged by an anchor o f theirs. They 
fu r th e r alleged that both the p la in t if fs  and the 
f ir s t  defendants had had c ircu la r no tifica tion  
that the dredger would be w ork ing opposite 
F ord 's  Je tty  and that the f irs t  defendants had 
also been notified to that effect by a letter sent 
to them afte r the c ircu la r.

H eld, that the presence o f the dredger d id  not p u t  
the f irs t  defendants on in q u iry  as to where the 
dredger’s anchors were ; that the p la in t if fs  had 
fa ile d  to establish that the f irs t  defendants ought 
to have ascertained that the berth was safe, and  
that accordingly the f ir s t  defendants were not 
liable.

H e ld  fu rth e r, that the second defendants were 
negligent in  p u ttin g  the anchor where they d id  
w ithou t g iv in g  p rope r notice to the f ir s t  defend
ants or the p la in t if fs , as to where the anchor 
actually w a s ; that those in  charge o f the 
dredging operations had not taken reasonable 
care to see the exact pos ition  where the anchor 
was d ropped ; that i f  they had taken such 
reasonable care they w ould have realised that 
i t  was unsafe fo r  the A .  to berth where she d id , 
and that they ought to have warned the p la in t i f f  ’s 
and the f irs t  defendants before the A .  took the 
ground o f the danger o f her doing so.

Judgm ent entered fo r  the p la in t if fs  w ith  costs and  
fo r  the f ir s t  defendants w ith  costs, the p la in t if fs  
to recover fro m  the second defendants the costs 
which they (the p la in t if fs ) would have to p a y  to 
the f ir s t  defendants.

D a m a g e  a t  b e r th .
The p la in tif fs  were the  General Steam N av ig a tio n

Com pany L im ite d , owners o f  the  steam ship
Albatross. The f irs t defendants were the  F o rd

B
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A d m .] O w n e r s  SS. A l b a t r o s s  v . F o r d  M o t (

M o to r Com pany L im ite d , owners o f th e  F o rd  
J e t ty  s itu a ted  a t Dagenham , on the  n o rth  side o f 
H a lfw a y  Reach, R iv e r Thames. The second 
defendants were th e  P o r t o f  London  A u th o r ity ,  
owners o f  th e  P .L .A . dredger, N o. 7, w h ich  was 
dredging in  th e  r iv e r  abreast o f  th e  upper p a rt o f 
F o rd ’s J e t ty ,  and about 250 ft. away fro m  it .  The 
Albatross, in  charge o f  a d u ly  licensed T r in i t y  
House p ilo t ,  had m oored a t  F o rd ’s J e t ty  to  load  
trac to rs . She was in  th e  course o f a voyage to  
th e  M editerranean, and was part-laden  when she 
a rr ive d  a t  th e  je t ty ,  he r d ra f t  be ing 17 ft. 6in. 
fo rw a rd  and 18 ft. 6 in . a ft .

The p la in tif fs ’ case was th a t  the  f irs t defendants 
had  fo r  rew ard  a llo tte d  to  the  Albatross a b e rth  
alongside th e  ou te r face o f  th e ir  je t t y  a t  Dagenham. 
A t  a bou t 2 a .m . on M ay 3 rd , 1935, th e  Albatross 
came alongside th e  je t t y  head down r iv e r, and 
was p ro p e rly  and securely m oored b y  he r crew 
in  accordance w ith  th e  orders o r d irec tions  o f 
th e  f ir s t  defendants o r th e ir  servants in  the 
a llo tte d  b e rth . As th e  t id e  fe ll th e  Albatross to o k  
th e  g round and th e  starboard side o f  her b o tto m  
in  th e  w a y  o f  N o . 4 ta n k  was ho led b y  an anchor 
w h ich , unknow n to  th e  p la in tiffs , was ly in g  in  and 
on th e  b e rth . The p la in tif fs  a lleged th a t  the  
f irs t  defendants, o r th e ir  servants, neg ligen tly  and 
in  breach o f  th e ir  d u ty  to  th e  p la in tif fs , ordered 
and  (or) p e rm itte d  th e  Albatross to  occupy th e  b e rth  
w hen th e y  knew  o r o ugh t to  have know n  th a t  i t  
was u n f it  and  unsafe fo r  th e  Albatross to  l ie  i n ; 
fa ile d  to  take  any o r any p roper steps to  ascerta in  
th a t  the  b e rth  was in  a f i t  co n d itio n  fo r  the  Albatross 
to  lie  in  and upon ; fa ile d  to  g ive  any w a rn ing  th a t  
th e  b e rth  was in  an unsafe co n d itio n  o r th a t  th e y  had 
fa ile d  to  take  an y  o r any p roper steps to  ascertain 
its  cond ition . F u rth e r, o r in  th e  a lte rn a tive , the  
p la in tif fs  alleged th a t  th e  second defendants, w ho 
were engaged in  dredg ing  th e  r iv e r  bed, and were the 
owners o f the  anchor in  question, neg ligen tly  p laced 
th e  said anchor on o r in  th e  im m ed ia te  v ic in i ty  o f 
the  said b e rth  s h o rtly  before th e  3rd  M ay, 1935 ; 
th a t  the  second defendants fa ile d  to  buoy th e  said 
anchor ; fa ile d  to  w arn  th e  f irs t  defendants o r the  
p la in tif fs  o f th e  said anchor’s pos itio n , and fa ile d  
to  rem ove th e  said anchor a fte r  th e  Albatross 
occupied th e  b e rth  and  before th e  t id e  fe ll.

The  case p u t fo rw a rd  b y  the  f irs t  defendants was 
as fo llow s : T h e y  d id  n o t a d m it th a t  th e  vessel was 
p ro p e rly  o r securely m oored, o r m oored in  accord
ance w ith  th e  orders o r d irec tions  o f th e ir  servants, 
o r th a t  she had sustained th e  alleged damage. 
T he y  denied th a t  th e y  knew , o r ought to  have 
know n, th a t  th e  b e rth  was in  an u n f it  o r unsafe 
co n d itio n , o r  th a t  th e y  fa ile d  to  ta ke  p roper steps 
to  ascerta in  th a t  th e  b e rth  was in  a f i t  co nd ition  
fo r  th e  Albatross to  lie  in . A t  th e  t im e  when the  
alleged acciden t occurred to  th e  Albatross the  
dredger belonging to  th e  P o r t o f  London  A u th o r ity  
and (or) a c tin g  upon in s tru c tio n s  fro m  t lu j 
A u th o r ity ,  was engaged in  d redg ing th e  channel 
abreast o f  th e  upper end o f  th e  F o rd  J e t ty ,  and 
th e y  contended th a t  i f  the  b e rth  was u n f it  o r unsafe, 
such co n d itio n  was due to  the  w ro n g fu l and  neg ligent 
a c t o f  those on board the  dredger in  la y in g  an anchor 
in  o r in  th e  im m ed ia te  v ic in i ty  o f  th e  be rth . The 
f irs t defendants sa id th a t  th e y  had no know ledge 
th a t  th e  anchor had been so la id  u n t i l  a fte r  the  
acciden t had occurred.

I n  th e ir  defence, th e  second defendants denied 
th a t  th e y  o r th e ir  servants had been g u ilty  o f  the  
alleged o r any negligence o r breach o f d u ty . T he y  
fu r th e r  denied th a t  th e  Albatross was p ro p e rly  
o r securely m oored, th a t  she was holed b y  an 
anchor, and th a t  she ever came in to  con tac t w ith

Co. &  P o r t  o f  L o n d o n  A u t h o r it y . [A d m

an anchor belonging to  them . In  th e  a lte rn a tiv e , 
th e y  alleged th a t  i f  th e  Albatross d id  come in to  con
ta c t  w ith  an anchor belonging to  these defendants, 
and th e re b y  susta ined th e  alleged damage, th e  
N o. 7 dredger was a t a ll m a te r ia l tim es , as th e  
p la in tif fs  and the  f irs t  defendants b o th  w e ll knew , 
engaged in  d redg ing in  a p o s itio n  about 2 5 0 ft. 
o u t in to  th e  r iv e r  fro m  F o rd ’s J e t ty .  T he y  said 
th a t  the  dredger was w o rk in g  in  pursuance o f the  
powers conferred b y  sect. 215 o f  the  P o r t o f  London 
(C onsolidation) A c t, 1920, and was m oored in  the  
usual and p roper m anner w ith  s ix  anchors, one 
ahead, one astern, and tw o  on e ithe r side. The 
nearest anchor to  th e  je t t y  was a t  a ll m a te r ia l t im e s  
in  a p o s itio n  w e ll c lear o f  th e  b e rth  alongside the  
je t t y  and o f  the  place where a vessel o f the  size o f  
the  Albatross w ou ld  lie  i f  p ro p e rly  and securely 
moored. The second defendants had c ircu la te d  
on o r about, the  23rd A p r il,  1935, to  a ll th e  p rin c ip a l 
users o f  th e  R iv e r Tham es, in c lu d in g  b o th  th e  
p la in tif fs  and  th e  f ir s t  defendants, a no tice  in  th e  
fo llo w in g  te rm s :

“  P o r t o f London  A u th o r ity .— D redg ing  in  
H a lfw a y  Reach.— N o tice  is hereby g iven  th a t  
on o r a fte r  W ednesday, th e  24 th  A p r il,  1935, a  
dredger w i l l  be a t  w o rk  in  th e  r iv e r  on the  n o rth  
edge o f  th e  channel abreast o f  F o rd ’s J e t ty .  
Chains w i l l  be la id  o u t ahead, astern, and abreast 
o f  th e  dredger.”
The P o r t o f  London  (C onso lidation) A c t,  1920, 

prov ides th a t  :
“  (1) Special care and cau tion  sha ll be used in  

na v ig a ting  vessels when passing . . . vessels 
em ployed in  d redg ing. . . .”
The  second defendants alleged th a t  b y  le tte r  d a ted  

th e  24 th  A p r il,  1935, th e y  gave fu r th e r  no tice  to  the  
f irs t  defendants th a t  such d redg ing w ou ld  take  
place, and  th e y  contended th a t  b o th  the  p la in t if fs  
and th e  f irs t  defendants knew , o r ought to  have 
know n, th a t  an anchor o r anchors w o u ld  be, o r m ig h t 
be, la id  o u t in  a po s itio n  close to  th e  b e rth  alongside 
the  je t ty .  F u rth e r, o r a lte rn a tiv e ly , th e  second 
defendants contended th a t  i f  th e  Albatross ever 
came in to  con tac t w ith  an anchor o f  th e irs  and 
th e re b y  susta ined the  alleged o r an y  damage, such 
damage was sole ly caused b y  th e  negligence o f  the 
p la in tif fs  and (or) th e  f irs t  defendants and (o r) 
o f th e ir  respective  servants. T he y  said th a t  the 
p la in tif fs  o r th e ir  servants were neg ligent in  th a t  
th e y  fa ile d  to  keep th e  Albatross p ro p e rly  and  
securely m oored ; fa ile d  to  te n d  th e ir  m oorings 
p ro p e rly  } caused o r a llowed the  Albatross to  fa ll 
aw ay fro m  th e  said je t t y  as the  tid e  fe ll, and fa ile d  
to  co m p ly  w ith  sect. 278 o f  the  P o r t o f  London 
(C onso lidation) A c t,  1920, and w ith  rules 19b  and 
41 and 42 o f  the  P o r t o f London  R iv e r  Bye-laws, 
1914-30. The  f irs t  defendants, o r th e ir  servants, 
on th e  o th e r hand, were neg ligent in  th a t  th e y  
fa ile d  to  w arn  th e  second defendants th a t  th e  
Albatross was a bou t to  come and  lie  in  th e  be rth .

I n  argum ent, counsel fo r  th é  second defendants 
c ite d  The Moorcock (1889, 6 Asp. M ar. L a w  Cas. 
373 ; 60 L .  T . R ep. 654 ; 14 P rob . D iv .  64,
C. A .), in  w h ich  i t  had been la id  down 
b y  L o rd  Esher, M .R . and Bowen, L .J .  th a t  : 
“  W here a w harfinge r in v ite s  a sh ip to  come along
side and use h is  je t t y  a t  a place where the  vessel 
m u s t g round  a t  low  w a te r, he m us t be deemed to  
have im p lie d ly  represented th a t  he has taken  
reasonable care to  ascerta in  th a t  th e  b o tto m  o f  the 
r iv e r  a d jo in in g  the  je t t y  was in  such a co n d itio n  
as n o t to  cause in ju ry  to  the  vessel.”  The Beam  
(10 A sp . M ar. L a w  Cas. 208 ; 94 L .  T . R ep.
265 ; (1906) P . 48, pe r L o rd  Collins, M .R .
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a t p. 76) was also refe rred  to  as a p p rov ing  the 
passage in  w h ich  Bowen, L .J .  in  The Moorcock 
(sup.) sa id  th a t  “  W harf-ow ners w ho in v ite  vessels 
alongside fo r  p ro f it  to  themselves, be ing th e  persons 
w h o  have th e  o p p o r tu n ity  o f  ascerta in ing  the  
co n d itio n  o f  th e  b e rth , shou ld  e ith e r sa tis fy  th e m 
selves th a t  i t  is reasonably f i t  o r w arn  those in  
■charge o f  th e  vessel th a t  th e y  have n o t done so.”

R. F . Hayward  and G. St. C. Pilcher fo r  the  
p la in tif fs .

K . S. Carpmael, K .C . and H a rry  A tkins  fo r  th e  
f irs t  defendants.

H . G. W illm er fo r  th e  second defendants.

B uckn ill, J.— T h is  is a c la im  b y  th e  owners o f  the 
steam sh ip  Albatross aga inst two- defendants, the 
F o rd  M o to r Com pany L im ite d , and th e  P o r t o f 
London  A u th o r ity ,  to  recover com pensation in  
respect o f damage received b y  th e  Albatross under 
th e  fo llo w in g  circumstances.

On th e  3 rd  M ay, 1935, the  Albatross, w h ich  is a 
s team sh ip  o f  280 ft. long and about 4 2 ft. in  beam, 
proceeded to  th e  je t t y  o f th e  F o rd  M o to r Company, 
•on th e  n o rth  side o f H a lfw a y  Reach, R iv e r  Thames, 
to  load  cargo. The Albatross, w h ich  was p a r t ly  
loaded a t  the  t im e  o f  he r a rr iv a l a t  the  je t ty ,  was 
then  d raw ing  about 18 ft. mean. The Albatross 
a rr iv e d  o ff th e  je t t y  a t  abou t 1.50 a .m . on the 
3rd  M ay, and was in s tru c te d  b y  one o f  the  employees 
•of th e  F o rd  M o to r Com pany as to  th e  exact pos ition  
in  w h ich  to  b e rth  herself, and  she was be rthed  in  
accordance w ith  these in s tru c tio n s  near th e  upper 
end o f  th e  je t ty ,  heading down r iv e r, a t  abou t h igh  
w a te r.

The je t t y  is a long  s tru c tu re  fac ing  the  r iv e r. A t  
the  upper end o f th e  je t ty ,  accord ing to  th e  ch a rt 
supp lied  b y  th e  P o rt o f London  A u th o r ity ,  and p u t 
in  a t  th e  t r ia l ,  there  was a t  the  t im e  in  question 
about 14 ft. o f  w a te r a t low  w a te r spring tides. A t  
the  low er end o f th e  je t t y  there  was about 2 2 ft. o f 
w a te r a t  lo w  w a te r spring  tides.

A t  th e  t im e  when th e  Albatross be rthed  a t  the 
je t t y  the re  was a dredger ly in g  o ff and abreast o f 
the  je t ty .  I  accept th e  evidence fro m  those in  
charge o f  the  Albatross th a t  a t th is  t im e  th e  dredger 
was more th a n  250 ft. fro m  the  je t t y  and th a t  there  
was am ple room  to  sw ing th e  Albatross between the  
je t t y  and th e  dredger. T h is  dredger had been a t 
w o rk  d u rin g  th e  day o ff th e  je t t y  since th e  26 th  
A p r il.  A  no tice  had been issued b y  th e  P o rt o f 
London A u th o r ity ,  o f  w h ich  th e  owners o f  the  
Albatross had received copies, in  th e  fo llo w in g  te rm s :

“  P o rt o f  London  A u th o r ity .— D redg ing  in  
H a lfw a y  Reach.— N o tice  is hereby g iven  th a t  on 
o r a fte r  W ednesday, th e  24 th  A p r il,  1935, a 
dredger w il l  be a t  w o rk  in  th e  r iv e r  on th e  n o rth  
edge o f th e  channel abreast o f  F o rd ’s J e t ty .  
Chains w i l l  be la id  o u t ahead, astern and abreast 
o f th e  dredger.”
The P o rt o f  London  (C onso lida tion) A c t,  1920 

prov ides t h a t :

“  Special care and cau tion  shall be used in  
n a v ig a ting  vessels when passing . . . vessels 
em ployed in  dredging. . . .”

There is som eth ing a bou t a p e n a lty  w h ich  is  n o t 
m a te ria l.

W hen th e  Albatross a rr ive d  a t  th e  je t t y  the 
-dredger was n o t w o rk in g  b u t was e x h ib it in g  the  
lig h ts  w h ich  a steam  dredger has to  e x h ib it  under 
ru le  18 o f the Tham es Bye-law s when moored in  the 
r iv e r.

The Albatross, as I  f in d  and am  advised b y  the  
E ld e r B re th ren , was p ro p e rly  and securely m oored 
alongside th e  je t ty ,  and as th e  tid e  fe ll her m ooring  
ropes were p ro p e rly  tended and she to o k  th e  g round 
in  a p roper w a y  w ith  her p o rt shoulder about 6 ft. 
o u t fro m  th e  fac ing  p iles o f  the  je t t y  and her p o rt 
qu a rte r about 3 f t .  o u t fro m  th e  outside o f  the  
fac ing  p iles o f th e  je t ty .  These p iles are about 
18in. th ic k . The Albatross had s lipped  o u t a l i t t le  
fro m  th e  je t t y  before she se ttled  on th e  be rth , b u t 
I  fin d  and  am  advised b y  th e  E ld e r B re th re n  th a t  
th is  m ig h t happen, a lthough a ll p roper care and 
s k ill was exercised in  te n d ing  th e  m ooring  ropes.

The Albatross to o k  th e  g round a t a bou t 6 a.m . 
A t  about 7 a.m . i t  was found  th a t  w a te r was leaking  
in to  th e  N o . 4 ta n k  on th e  starboard side o f  her 
engine-room . The b o tto m  o f  the  Albatross, as I  
find , had been holed in  tw o  places a p p ro x im a te ly  
7 f t .  in  fro m  th e  s ta rboard  side o f  the  sh ip , b y  
s it t in g  on th e  tw o  horns o f  an anchor w h ich  was 
ly in g  on th e  g round a t r ig h t  angles to  th e  je t ty .  
The anchor was about 7 ft .  lO in . in  le n g th  and was 
a ttached  b y  an anchor cha in  to  the  dredger, and 
was one o f  s ix  anchors b y  w h ich  the  dredger was 
moored, and was th e  fo rw a rd  sta rboard  breast 
anchor o f  th e  dredger, w h ich  was heading up  r iv e r.

The question w h ich  I  have to  decide is  w he ther 
th e  p la in tif fs  are e n tit le d  to  recover in  respect o f  
th is  damage fro m  e ithe r o r b o th  o f the  defendants.

T a k in g  th e  defendants, th e  F o rd  M o to r Com pany, 
f irs t. The  case made aga inst th e m  is  th a t  the  legal 
d u ty  o f  these defendants as owners and occupiers 
o f  th e  je t t y  was to  take  reasonable a c tio n  to  
ascerta in w hether the  b e rth  was f i t  fo r  the  Albatross 
to  lie  upon before th e y  in v ite d  her there , and  th a t  
th e y  fa ile d  in  th is  d u ty  in  th a t  th e y  n e ith e r to o k  
an y  a c tio n  to  ascerta in  w he ther th e  be rth  was safe, 
o r to  in fo rm  th e  owners o f the  Albatross th a t  
th e y  had n o t taken  any such ac tion . The p la in tif fs  
also say th a t  the  f irs t  defendants had in  fa c t 
reasonable no tice  th a t  th e  b e rth  was unsafe fo r  the  
Albatross to  s it  upon ow ing  to  th e  presence o f  the  
dredger’s anchor. The p la in tif fs  th e n  say th a t  the  
f irs t  defendants fa ile d  to  p e rfo rm  any o f  these 
duties.

These defendants, on th e  o th e r hand, say th a t  
th e  b e rth  was q u ite  safe fo r  the  Albatross to  lie  
upon a p a rt fro m  th e  presence o f  th e  dredger’s 
anchor thereon, and th a t  th e y  d id  n o t know  and 
cou ld  n o t reasonably be expected to  know  th a t  
the  anchor was on th e ir  b e rth  a t  th e  t im e  when 
the  Albatross came alongside the  je t t y  and to o k  the  
ground there .

There is no suggestion th a t  the re  was a n y th in g  
w rong w ith  th e  b e rth  a p a rt fro m  th e  presence o f 
the  anchor. On the  o th e r hand, there  was pos itive  
evidence, w h ich  I  accept, th a t a p a rt fro m  the  
anchor th e  b e rth  was in  good o rder and f i t  fo r the  
Albatross to  lie  upon. There is  also pos itive  
evidence, w h ich  I  accept, th a t  th e  f ir s t  defendants’ 
agents responsible fo r  b e rth in g  the  Albatross where 
th e y  d id , d id  n o t in  fa c t know  o f th e  presence o f 
the  dredger’s anchor on th e  be rth .

The m a in  issue w h ich  I  have to  decide upon the  
question as to  the  l ia b i l i t y  o f  the  f ir s t  defendants 
is w he ther th e y  ought to  have know n th a t  the  
anchor was ly in g  on the  b e rth  in  th e  pos ition  in  
w h ich  i t  was when th e  Albatross sat upon i t .  F ro m  
the find ings o f  fa c t w h ich  I  have a lready s ta ted, i t  
fo llow s th a t  th e  horns o f th e  anchor were about 
4 1 ft. o u t fro m  th e  a c tu a l face o f  the  je t ty .

The p la in tif fs  say th a t  th e  f irs t  defendants ought 
to  have know n th a t  the  anchor was in  th is  pos ition  
fro m  fo u r fac ts  w h ich  were w ith in  th e ir  know ledge. 
These fac ts  are, f irs t, th a t  th e y  go t a le t te r  fro m  the
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P o rt o f  London  A u th o r i ty  on the  24 th  A p r il,  1935, 
in  th e  fo llo w in g  te rm s :

“  D ear Sirs,— D redg ing  abreast o f steamer 
je t ty .  I  have to  in fo rm  yo u  th a t  as fro m  
to -m orrow , 25 th  in s t., a dredger w i l l  be a t w o rk  
on the  no rth e rn  edge o f  th e  channel, ju s t abreast 
o f  the  u p -r iv e r  end o f  yo u r je t t y  a t  Dagenham . 
I t  is a n tic ip a te d  th a t  l i t t le  inconvenience w il l  
arise th ro u g h  th e  presence o f th e  dredger, b u t 
y o u r co-operation fo r  th e  p e riod  o f  th e  w o rk  
(about te n  days) is desired.— Y ours fa ith fu lly ,  
E . C. Sh a n k l a n d , R iv e r  S uperin tenden t and 
C h ie f H a rbou r-M aste r.”
T h a t le t te r  was acknow ledged on th e  1st M ay  in  

these te rm s  :
“  W e w ish  to  acknowledge rece ip t o f  yo u r 

le t te r  o f  th e  2 4 th  A p r il,  reference F.275/35, in  
eonnection w ith  th e  d redg ing abreast o f  the  F o rd  
M o to r Com pany’s J e t ty .  W e note y o u r rem arks, 
and assure you o f  ou r w illin g  assistance and 
co-operation d u rin g  th e  pe riod  th e  dredger w ill 
be a t w o rk .”
T h a t is th e  f ir s t  m a te r ia l fa c t alleged.
The second was th a t  th e y  saw th e  dredger w o rk in g  

o ff th e  je t t y  fro m  th e  26 th  A p r il,  1935, u n t i l  the  
2nd M ay  ; th ird ly ,  th a t  th e y  saw o r ought to  have 
seen th e  P o rt o f  London  A u th o r i ty  tu g  a c tu a lly  
d rop  the  anchor in  question on the  2nd M ay ; and, 
fo u r th ly , th a t  th e y  cou ld  see th e  lead o f th e  anchor 
chains fro m  th e  (hedger.

D ea ling  s h o rtly  w ith  these fac ts  : (1) The le tte r  
m ust be taken  in  con ju n c tion  w ith  th e  le tte r  fro m  
th e  P o rt o f  London  A u th o r i ty  da ted  th e  24 th  
Jan u ary . T h a t le tte r  is in  answer to  th e  fo llo w in g  
le tte r  fro m  th e  F o rd  M o to r Com pany o f  the  
22nd Jan u ary , and m arked  “  O ”  :

“  D ear Com mander Shankland,— W ith  fu r th e r  
reference to  th e  c leaning up  o f  the  b e rth  in  
fro n t  o f ou r je t t y  w h ich  is  about to  take  place 
fo r  th e  rem ova l o f  th e  shoal a t  th e  west end o f 
th e  deep w a te r as re fe rred  to  in  y o u r le t te r  o f 
th e  7 th  in s t., I  w o u ld  lik e  to  o b ta in  some agree
m en t w ith  yo u  as to  the  de fin ite  area w h ich  we 
should dredge in  fu tu re . As yo u  know , in  the  
f irs t  instance we cleaned up  th e  r iv e r  bed in  
ce rta in  places up to  a d istance o f  about 200 ft. 
fro m  th e  face o f  th e  je t ty .  I  understand  th a t  
th e  d redg ing o f  th e  deep w a te r channel is a 
re sp o n s ib ility  o f  the  P o rt o f  London  A u th o r ity ,  
and w ou ld  lik e  to  receive, there fore , a p lan  fro m  
you  w h ich  ind ica tes the  p o s itio n  o f  such m a in  o r 
n a v ig a tion  channel as i t  ex is ts  a t present, so as 
to  compare th is  w ith  the  lin e  above re fe rred  to  
ex te nd in g  2 00 ft. fro m  th e  face o f ou r je t ty . ”
The answer to  th a t  is on the  2 4 th  Ja n u a ry  fro m  

M r. Shankland, in  w h ich  he says :
“  D ear S ir,— J e t ty  a t Dagenham .— R efe rring  

to  y o u r le tte r  o f  the  22nd in s t. (O), and to  the 
conversation over th e  te lephone yesterday, I  
w ou ld  m en tio n  th a t  on th e  tra c in g  sent to  you  
w ith  m y  le t te r  o f  th e  7 th  in s t., I  showed the  
soundings o u t to  th e  no rth e rn  channel lin e , 
w h ich  la t te r  is a p p ro x im a te ly  350 ft. fro m  the  
face o f y o u r je t ty .  I f  yo u  clear up  a d istance o f 
200 ft. fro m  th e  face o f  y o u r je t ty ,  th is  should 
take  you  o u t to  th e  2 4 ft. con tou r line  a t  low  
w a te r o f sp ring  tides, and th e  d e p th  between 
th a t  lin e  and y o u r je t t y  w il l ,  o f  course, depend 
upon th e  d redg ing w h ich  yo u  propose to  p u t in  
h and .”
T h is  le tte r  does n o t appear to  me to  suggest th a t  

the  dredger w ou ld  place an anchor on the  g round 
about 4 1 ft. outs ide th e  je t t y  a t the  upper end

thereo f, and the re b y  e ffe c tive ly  p reven t a vessel 
o f  the  size o f the  Albatross fro m  ta k in g  th e  ground 
in  the  b e rth  w ith  sa fe ty. I t  ind ica tes th a t  dredg
in g  w ou ld  take  place about 350 ft. fro m  the  face o f 
the  je t ty .

M r. Shankland, th e  w r ite r  o f the  le tte r  and the 
ch ie f ha rbour-m aster o f  th e  P o r t o f London 
A u th o r ity ,  w ho was called as a w itness, s ta ted  in  
h is evidence th a t  F o rd ’s J e t ty  was opened in  about 
1929 o r 1930 and had been v e ry  busy fo r  th e  las t 
few  years, and th a t  ships o f  a ll sizes w ent to  the  
je t ty ,  th a t  there  was o n ly  14 ft. o f  w a te r about 200ft. 
fro m  the  upper end o f  th e  je t ty ,  and th a t  ships 
going to  th e  je t ty  w ou ld  draw  a n y th in g  fro m  10 ft. 
to  30 ft. I  th in k  th a t  w ith  th is  in fo rm a tio n  in  
th e ir  possession the  P o r t o f London  A u th o r ity  
m ust be taken  to  have know n th a t  ships o f the 
size o f  th e  Albatross w o u ld  lie  alongside th e  je t t y  
and  ta ke  th e  g round  there , and th a t  i t  w ou ld  
seriously inconvenience and a lm ost im m ob ilise  the 
upper p a rt o f  th e  je t t y  to  la y  an anchor on the  
g round about 4 1 ft. o u t fro m  the  je t ty .

I ,  there fore , th in k  th a t  there  was n o th ing  in  th is  
le tte r  to  p u t th e  f irs t  defendants on in q u iry  as to  
w he ther the  dredger w o u ld  p u t down an anchor 
in  the  p o s itio n  in  w h ich  i t  was p u t down b y  the  
P o r t o f London  A u th o r i ty ’s tu g  on the  2nd M ay.

(2) As regards th e  fa c t th a t  th e  dredger was 
w o rk in g  o ff the  je t t y  fro m  th e  26 th  A p r i l  to  the 
2nd M ay, here again I  do n o t th in k  th a t  her 
presence ought to  have p u t the  f irs t defendants on 
in q u iry  as to  th e  p o s itio n  o f th e  dredger’s anchor. 
T hey  received no w arn ing  o f any k in d  o th e r th a n  
the  le t te r  to  w h ich  I  have referred fro m  the  P o rt 
o f London  A u th o r i ty  th a t  an anchor w ou ld  be 
placed so near th e ir  je t t y .  F o r reasons w h ich  I  
w i l l  g ive  la te r, I  th in k  the  P o rt o f  London  A u th o r ity  
dredger and her tu g  were neg ligent in  p u tt in g  the 
anchor so close to  th e  je t ty ,  and I  do n o t th in k  
th a t  th e  servants o f  the  f irs t  defendants in  charge 
o f  the  je t t y  can be expected to  deduce fro m  the  
mere presence o f  the  dredger o ff th e ir  je t t y  th a t  
an anchor w i l l  be n eg ligen tly  la id  on th e ir  b e rth .

(3) As regards th is  p o in t, th e  tugm aste r w ho is 
said to  have la id  th e  anchor in  question was n o t 
ca lled as a w itness, and I  have no evidence as to  th e  
exact w a y  in  w h ich  i t  was la id  o u t. The  m aste r 
o f  th e  dredger said th a t  th e  anchor was m oved 
between 11.30 a.m . and 1 p .m . on th e  2nd M ay, 
and th a t  he to ld  th e  tugm aste r to  d rop  i t  ju s t  clear 
o f  the  be rth . There were tw o  dum b barges abreast 
o f  each o th e r a t  th e  je t ty .  The tugm aste r p rob a b ly  
dropped the  anchor ju s t outs ide these c ra ft. The 
dredger-m aster sa id he w ou ld  n o t th in k  o f p u t t in g  
th e  anchor on th e  b e rth , and he le f t  i t  to  the  
tugm aste r to  judge  th e  size o f  the  be rth .

T h is  is perhaps th e  m ost d if f ic u lt  p o in t on th is  
p a rt o f  the  case. O ught th e  men responsible fo r 
b e rth in g  ships a t F o rd ’s je t t y  to  have seen where 
th e  tu g  dropped th e  anchor o r to  have ascertained 
its  pos itio n  ? M y  v ie w  is th a t  in  the  circumstances 
th e y  were n o t under any d u ty  to  do so. W h ile  
th e  dredger was a t  w o rk  o ff th e ir  je t ty ,  tw o  ships, 
one c e rta in ly  as large as th e  Albatross, had la in  
in  th e  same b e rth  as th e  Albatross. These ships 
were the  Tractor and th e  Ardgryfe. The Tractor, 
a vessel o f 4 2 ft. in  beam, le f t  the  b e rth  a t 10.20 
a.m . on the  1st M ay. T h is  fa c t w ou ld  be c lea rly  
v is ib le  to  those on board th e  dredger, and I  th in k  
the  owners o f th e  je t t y  were e n tit le d  to  re ly  on 
the  P o r t o f  London  A u th o r ity  offic ia ls being care fu l 
no t to  do w h a t th e y  themselves said th e y  were 
ca re fu l n o t to  do, nam e ly , p u t  an anchor in  a b e rth  
where ships ta ke  th e  ground. “  W e do n o t place 
anchors on a b e rth ,”  M r. Shankland said. “  I  

I should n o t th in k  o f  p u t t in g  an anchor on the
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b e rth ,”  said M r. B uck , the  m aste r o f  th e  dredger. 
I t  m ay  also be noted th a t  th e  defence o f th e  
second defendants as pleaded was as fo llow s :—

The nearest anchor to  th e  je t t y  was a t a ll m a te r ia l 
tim es in  a pos itio n  w e ll c lear o f th e  b e rth  alongside 
the je t t y  and w e ll c lear o f  the  place where a vessel 
o f th e  size o f  th e  Albatross w ou ld  lie  i f  p ro p e rly  
and securely moored.

I  there fore  f in d  th a t  even i f  th e  o ffic ia ls o f  the 
F o rd  M o to r C om pany had seen the  tu g  m anoeuvring 
about and d ro pp ing  an anchor on th e  m orn in g  o f 
the 2nd M ay, th is  fa c t w ou ld  n o t and should n o t 
have warned them  th a t  the  anchor was lik e ly  to  
m ake th e  b e rth  unsafe fo r the  Albatross to  lie  in .

(4) As regards th is  p o in t, I  do n o t th in k  th a t  
the  lead o f  the  dredger’s chains w ou ld  ind ica te  
a n y th in g  as to  the  precise pos ition  o f the  dredger’s 
anchors to  these defendants.

In  m y  ju d g m e n t, there fore , th e  p la in tif fs  fa il 
to  establish th a t  the  f irs t defendants ought to  have 
know n th a t  the  b e rth  was unsafe o r to  have warned 
the p la in tif fs  th a t  th e  b e rth  was unsafe o r th a t  
th e y  had n o t taken  a n y  steps to  ascerta in w hether i t  
was safe. I  do n o t th in k  th e y  had any more 
m a te ria l know ledge th a n  the  p la in tif fs  o r th e ir  
agents had as to  th e  pos itio n  o f  th e  dredger’s 
anchors, and I  f in d  th a t  th e y  are n o t liab le  to  the  
p la in tiffs  in  respect o f the  damage to  th e  Albatross.

I  now have to  consider w he ther the  second 
defendants, th e  P o rt o f London A u th o r ity ,  are liab le . 
M r. W illm e r  argued on beha lf o f  the  P o r t o f London 
A u th o r i ty  th a t  th e ir  d u ty  to  th e  p la in tif fs  was 
d iffe re n t fro m  th e  d u ty  o f  the F o rd  M o to r Com
pany w ho, as occupiers o f  the  w ha rf, owed a special 
d u ty  to  persons b ring in g  ships to  th e ir  je t t y  on 
th e ir  in v ita t io n . M r. W illm e r  argued th a t  the  
I  o r t  o f  London A u th o r i ty  had ce rta in  s ta tu to ry  
r ig h ts  and duties, and one o f these r ig h ts  and 
duties was to  dredge the  r iv e r  b y  v ir tu e  o f  the  
Provisions o f  the  P o rt o f London (C onsolidation) 
A c t, 1920. B u t i t  was n o t argued on beha lf o f  the  
“ o r t  o f  London  A u th o r i ty  th a t  th is  r ig h t  o r d u ty  
m t i t le d  the  P o rt o f London A u th o r i ty  to  place 
an anchor o f  a dredger on a b e rth  alongside a je t t y  
where ships n o rm a lly  take  the  ground, and where 
rho anchor w ou ld  be a h idden danger to  any such 
sh ip , w ith o u t g iv in g  any w a rn ing  o f th e  presence 
o f the  anchor o r o f  th e ir  in te n tio n  to  place i t  there 
ro the occupiers o f  th e  je t t y  o r those in  charge o f 
ships using the  je t ty .  N e ith e r was i t  suggested 
th a t the  P o rt o f  London  A u th o r i ty  had  any 
s ta tu to ry  r ig h ts  o r du ties w h ich  e n tit le d  them  to  
lay  such an anchor in  an y  such place i f  i t  was 
Unnecessary fo r  th e  purpose o f th e ir  w o rk  as 
dredging a u th o r ity , h a v in g  regard to  th e  fa c t 
th a t th e  anchor w ou ld  be a h idden danger to  
vessels ta k in g  the  g round a t th e  je t ty .

In  m y  ju d g m e n t, the  P o rt o f  London  A u th o r i ty  
are liab le  to  the  p la in tif fs  in  th is  case, because th e ir  
agents neg ligen tly  p laced th e  anchor in  question 
do t i le  b e rth  w ith o u t g iv in g  any w arn ing  to  those 
on board th e  Albatross o r to  th e  f irs t  defendants 
ha t th e y  in tended  to  do so o r had done so. 

wL * ^ a t  i t  was unnecessary fo r th e  dredger, 
hen dredg ing  on the  2nd M ay, to  have th e  anchor 

o f C n Se *^le je t t y  as 4 1 ft. I  th o u g h t the  evidence 
th  a-6 ^ refto er_rnaster was n o t sa tis fa c to ry  as to

distance o f  the  dredger fro m  th e  je t t y  when the 
0 holross was be rthed  o r as to  the  scope o f cable 
o f t v *  t *le s ta rboard  anchor o r as to  the  pos ition

th is  anchor a t  th is  tim e . In  an y  case, i f  no 
j ,  ?rf'  than  tw o  lengths o f  cable were being used, I  

in k  th a t  dredging m ig h t w e ll have been a ttem p ted , 
av ing  regard to  the  p ro x im ity  o f th e  je t ty ,  w ith  a 
cope o f cable on th is  s ta rboard  breast anchor o f

| less th a n  tw o  lengths. A p p a re n tly  the  ho ld ing  
| g round was good. I f  tw o  lengths were necessary 

and i f  i t  was necessary to  p u t th e  anchor so close 
to  th e  b e rth  as i t  was in  fa c t p u t, I  th in k  the 
anchor should have been hove u p  when the  w o rk  
was fin ished  fo r  the  day on the  2nd M ay, as indeed 
i t  was hove up  b y  the  dredger on th e  a fte rnoon  o f  
the 3rd  M ay, or i t  should have been m oved o u t 
fro m  th e  b e rth  b y  a tu g  a fte r  the  w o rk  was fin ished 
on th e  2nd M ay.

In  m y  judgm en t, th e  second defendants m isled 
the  f irs t  defendants b y  th e ir  le tte r  o f  the  24 th  
A p r il,  i f  in  fa c t i t  was th e ir  in te n tio n  and necessary 
to  place an anchor on the  b e rth  in  th e  pos ition  in  
w h ich  i t  was placed on the  2nd  M ay, and the reby 
caused damage to  th e  Albatross, b u t I  do n o t th in k  
i t  was necessary to  place the  anchor there . The 
dredger-m aster a d jn i11 cd th a t  he was astonished 
when he heard the  d iv e r ’s re p o rt and lea rn t w ha t 
damage h is anchor had done.

I  also th in k  th a t  i f  those in  charge o f  the  d redg ing 
operations had taken  reasonable care to  no te  the 
exact pos itio n  in  w h ich  th is  anchor had been dropped 
on th e  2nd M ay, and in  w h ich  i t  was when the 
Albatross came to  th e  je t t y  on th e  3 rd  M ay, and 
had taken  reasonable care to  no te  w h a t vessels 
came to  the  je t ty ,  th e y  w ou ld  have realised th a t  i t  
w ou ld  be unsafe fo r  th e  Albatross to  take  the  
g round in  the  b e rth  in to  w h ich  she came, and ought 
to  have warned her before she to o k  the  ground o f 
th e  danger o f  so doing. The E ld e r B re th re n  
advise me th a t  in  th e ir  op in ion  i t  w ou ld  n o t be 
p racticab le  o r h e lp fu l to  have buoyed the  anchor 
in  question.

H a v in g  regard to  a ll th e  circum stances, I  th in k  
there  was a d u ty  on those in  charge o f  th e  dredging 
to  g ive w a rn ing  to  the  f irs t  defendants and to  the 
owners o f  th e  Albatross th a t  th e ir  s ta rboard  anchor 
was close to  th e  je t t y  and was a source o f  danger 
to  vessels s it t in g  on th e  be rth . I  th in k  th a t  the 
no tice  issued b y  the  P o rt o f London  A u th o r i ty  was 
qu ite  inadequate to  g ive  a n y  such w arn ing . The 
n o rth  edge Of the  channel, as m arked  on th e  P o rt 
o f  London A u th o r i ty  ch a rt o f  H a lfw a y  Reach in  
use a t th e  t im e  in  question, was about 350 ft. fro m  
the  je t ty .  The no tice  refers to  vessels n a v ig a ting  
and no m en tion  is made o f an y  danger to  vessels 
ta k in g  the  g round in  the  o rd in a ry  course o f th e ir  
business alongside F o rd ’s je t ty .

I  have asked the  E ld e r B re th re n  fo r  th e ir  advice 
as to  w he ther the  p ilo t  o f  th e  Albatross, when he 
saw the  dredger’s lig h ts  and la te r  th e  dredger, 
ough t as a s k ilfu l p i lo t  to  have concluded th a t  one 
o f  the  dredger’s breast anchors w o u ld  p ro b a b ly  be 
la id  less th a n  5 0 ft. fro m  th e  je t t y  and in  such a 
pos itio n  th a t  i t  was a danger to  h is vessel when 
she to o k  the  ground. The E ld e r B re th re n  have 
advised me th a t  in  th e ir  op in ion  a s k ilfu l p i lo t  
w ou ld  n o t come to  an y  such conclusion.

F o r these reasons m y  ju d g m e n t is th a t  th e  P o rt 
o f  London A u th o r i ty  is lia b le  to  th e  p la in tif fs  fo r  
the  damage in  question.

Judgm en t was entered in  fa vo u r o f the  p la in tif fs , 
w ith  costs, and in  fa vo u r o f  the  F o rd  M o to r Com 
pany, L im ite d , w ith  costs, the  learned judge 
d ire c tin g  th a t  the  p la in tif fs  should recover fro m  
the  second defendants the  costs w h ich  th e y  w ould  
have to  p a y  to  the  f irs t  defendants.

S o lic ito rs  fo r  the  p la in tif fs , Keene, M arsland  
Bryden, Besant, Batham, and  Cork.

S olic ito rs fo r  the f irs t  defendants, Dennes and Co,

Solicitor for the second defendants, J .  D .
R itchie.
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F ebrua ry  4 , 5 and  6 , 1936.

(B e fo re  L a n g t o n , J . ,  ass is ted  b y  one E ld e r  
B ro th e r  o f  T r in i t y  H ou se .)

The Rotorua, ( a )

C o llis ion  in  Thames —  Vessel w a itin g  to 
enter R oya l A lb e rt Dock— D u ty  o f w a iting  
vessel to other c ra ft in  rive r— D u ty  o f other 
cra ft towards w a itin g  vessel— A pportionm ent 
o f costs.

T h is  was a c la im  by the owners o f the motor 
barge C ., which was tow ing the ir dumb barge 
F . u p -rive r in  the Thames, against the owners 
o f the steamship R .  fo r  damage suffered by 
the F . in  a co llis ion  w ith  the R .  which occurred 
on the n igh t o f the 4th A p r i l ,  1935, opposite 
the R oyal A lb e rt Dock, w h ich the R .  was 
w a itin g  to enter. The p la in t if fs  contended 
tha t as the C . was proceeding u p -rive r w ith  
three barges in  tow laden w ith  cement, the R .  
which was w a itin g  to enter the R oya l A lbert 
Dock but which was m oving slow ly down r ive r  
and was angled across i t ,  struck the F .,  the 
p o rt hand barge in  tow o f the C ., doing her so 
much damage that she had to be beached to 
avo id s in k in g  in  deep water. The defendants 
denied l ia b i l ity  and sa id  that the R .  was not 
m oving ; she was stemming the tide and not 
a lte ring  her he ad ing ; they contended that 
the C. was alone to blame fo r  the co llis ion  in  
that, instead o f passing the R .  on the starboard 
side, the C. tr ied  to pass ahead o f the R .  fro m  
starboard to po rt, and although the starboard 
engine o f the R .  was im m ediate ly p u t f u l l  
speed astern, the C. having got her c ra ft across 
the tide was unable to regain control o f the 
barges, w ith  the result that the F .  fe l l  across the 
stem o f the R .  A t  a later stage in  the hearing 
and afte r the conclusion o f the evidence, the 
defendants app lied  fo r  leave to amend the 
defence by alleging that the C. fa ile d  to give any  
sound signa l o f her in ten tion  to alter course 
so as to pass the R .  p o rt to p o rt. The 
amendment was allowed.

H e ld , in  a reserved judgm ent, that the governing  
fa c t o f the co llis ion  was that the R .  was m oving  
down r ive r and t ra il in g  across to the northward  
w hile her head teas fa ll in g  o ff to p o r t ; she 
was sw ing ing fro m  tim e to tim e and s tradd ling  
across the water. The R .  was to blame fo r  
bad look-out, fo r  going across in to  the northern  
water when she ought to have been held steady 
in  the channel i f  she were going to rem a in  there 
at a ll, and fo r  not tak ing  tim e ly  steps to assist 
the C. which, ow ing to the action o f the R . ,  
had to go closer to the north  shore than she 
o r ig in a lly  intended.

H e ld , fu rth e r, that the C. was also to blame fo r  
not le tting the R .  know by sound s igna l what 
she was doing and fo r  substantia lly  con
tr ib u tin g  to the co llis ion  thereby.

The blame was apportioned as to two-th irds on 
the R .  and as to one-th ird on the C., the judge

directing that the costs o f the action should 
fo llo w  the event in  the same p ropo rtion .

I n  the course o f h is judgm ent the learned judge  
observed that the task o f p ilo ts  who had to hold 
large ships o ff the docks w a iting  the ir tu rn  
fo r  docking, was a d ifficu lt one, and that he 
accordingly d id  not w ish anyth ing  he said  
to be construed as fe tte ring  them or p u ttin g  
upon them any higher o r more d ifficu lt duty  
than they had at present. B u t, w h ils t the R . 
d id  nothing wrong in  rem a in ing  o ff the A lbert 
Dock, he considered that when a sh ip  was in  
her pos ition , i t  was her du ty to navigate so 
as not to embarrass or endanger the navigation  
o f up-com ing vessels. I t  was not to be supposed, 
as those in  the R .  supposed, that, having placed 
themselves outside the A lbert Dock, i t  was fo r  
any up-com ing cra ft to get out o f the ir way. 
Up-com ing vessels had a r ig h t to expect o f 
vessels so close, that they w ould do the ir best 
not to embarrass navigation  and that they 
would not allow  themselves to f a l l  across the 
r iv e r at an angle other than the s ligh t angle 
which m ight be necessary to lie  steady, and  
that i f  they d id  so fa l l ,  they would n o tify  
up-com ing c ra ft by sound signals.

D a m a g e  b y  c o llis io n .
The p la in tif fs  were th e  B r it is h  P o rtla n d  Cement 

M anufacturers L im ite d , o f W estm inste r, owners 
o f  th e  m o to r barge Colorcrete and o f th e  dum b 
barge Fawn  w h ich  was being tow ed b y  the  
Colorcrete fro m  G reenhithe to  B re n tfo rd . The 
defendants were th e  owners o f  th e  steel tw in  
screw steamship Rotorua (10,890 tons gross) w h ich  
was on a voyage fro m  N ew  Zealand to  U n ite d  
K in g d o m  ports  and a t th e  tim e  here in  question 
was in  G allions Reach, R iv e r Thames, w a it in g  her 
tu rn  to  en ter th e  R o ya l A lb e r t D ock. The co llis ion 
occurred a t abou t 10.40 p .m . on th e  4 th  A p r il,  1935, 
abou t opposite  th e  knuck le  between th e  tw o  
entrances to  th e  R o ya l A lb e r t D o ck  and about 
300 ft. fro m  it .

The  case fo r  th e  p la in tif fs  was th a t  s h o rtly  before 
10.40 p .m . on th e  4 th  A p r il,  1935, th e  Fawn, a 
canal dum b barge o f  78 ft. in  leng th  and 14 ft. 6 in . 
in  beam, w h ile  proceeding fro m  G reenhithe to  
B re n tfo rd , laden w ith  cement, was in  th e  R iv e r 
Thames. The w in d  was W ., fresh ; th e  w eather 
fine  and clear ; and th e  t id e  flood o f a force o f 
a bou t 2 to  3 kno ts . The Fawn  was the  p o rt hand 
barge o f  th ree  w h ich  were being tow ed b y  the  
p la in tif fs ’ m o to r barge Colorcrete, th e  centre barge 
being th e  Donia  and th e  sta rboard  barge the  
Regia. The Colorcrete was proceeding on an 
u p -r iv e r  course to  th e  n o rth w a rd  o f  m id-channel, 
h a v in g  a s lig h t angle to  th e  n o rth w a rd , under 
s lig h t p o rt wheel and w ith  engines w o rk in g  a t 
fu l l  speed. She was m ak ing  a bou t 2 to  3 kno ts  
th ro u g h  th e  w a te r. She was ca rry in g  the  regu la
t io n  masthead, to w in g  and side ligh ts , and these 
were being d u ly  e xh ib ite d  and were bu rn in g  
b r ig h t ly  ; a good lo o k -o u t was being k e p t on 
board her. A  w h ite  a ll-ro u n d  lig h t  was being 
e xh ib ite d  on th e  ste rn  o f th e  Donia. I n  these 
circumstances those on board th e  Colorcrete observed 
d is ta n t a bou t h a lf  a m ile , o r a l i t t le  less, and 
bearing about 1 to  2 po in ts  on th e  p o r t  bow , bo th  
m asthead lig h ts  and side lig h ts  o f  a steamship, 
w h ich  p roved  to  be the Rotorua, and  th e  masthead, 
to w in g  and side lig h ts  o f a tu g  on he r s ta rboard  
qua rte r. The  Colorcrete con tinued  on her course 
and s h o rtly  a fte rw ards eased her speed in  o rder(o) Reported by J. A Petrie, Esq., Barrister-at-Law.
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th a t  a tu g  and to w  w h ich  were ove rta k in g  her to  
th e  n o rth w a rd  m ig h t m ore q u ic k ly  pass clear. 
The Rotorua, however, instead  o f  keeping her 
pos ition  o r s igna lling  her in tended  manœ uvres, 
caused o r a llowed he r head to  fa ll o ff to  p o r t  and 
came b o d ily  to  th e  n o rth w a rd , s h u ttin g  in  her 
red lig h t,  and, a lthough  th e  wheel o f  th e  Colorcrete 
was starboarded and he r engines were p u t  fu l l  
speed ahead and he r wheel was p u t h a rd -a -p o rt 
m  an endeavour to  sw ing he r c ra ft  clear, the  
Rotorua w ith  he r stem  s tru ck  th e  p o rt side o f  th e  
Faufn a l i t t le  a b a ft am idsh ips a heavy b low , 
breaking  th e  t i l le r  o f  th e  Regia, w h ich  was lashed 
a l i t t le  to  p o rt, and do ing  so m uch damage to  the  
Fawn  th a t  she had to  be beached to  p re ve n t her 
fro m  s in k in g  in  deep w a te r. Considerable damage 
Was also done to  the  cargo laden on board  the  
Fawn. The  p la in tif fs  alleged th a t  those on board 
the  Rotorua n eg ligen tly  fa ile d  to  keep a good 
loo k -o u t ; fa ile d  to  pass th e  Colorcrete and her 
tow s p o r t  to  p o rt ; po rted  ; caused o r a llow ed her 
head to  fa ll o ff to  p o rt and th e  Rotorua to  come 
b o d ily  to  th e  n o rth w a rd  ; fa ile d  to  ind ica te  the  
Rotorua's in tended manœ uvres b y  th e  approp ria te  
° r  a n y  sound signal ; caused o r a llow ed he r tu g  to  
P u ll on her s ta rboard  q u a rte r ; fa ile d  to  ease, 
stop o r reverse her engines, o r to  do so in  due 
tim e , and fa iled  to  com p ly  w ith  R ules 27, 33, 
39, 40, 41 and  42 o f  th e  P o r t o f  Lo n do n  R iv e r 
B y-L a w s , 1914 to  1926.

The defendants’ case was th a t  th e  Rotorua, w h ich  
was laden w ith  a cargo o f  re frige ra ted  produce was, 
s h o rtly  before 10.36 p .m . on th e  4 th  A p r il,  1935, in  
(»allions Reach, R iv e r  Thames, w ith  he r stem  abou t 
o ff th e  upper entrance to  th e  R o y a l A lb e r t D o ck  
and 250 ft. to  300 ft. o u t fro m  th e  lin e  o f th e  p ierheads. 
The w in d  a t  th e  t im e  was W ., a gentle  breeze ; 
the  w eather fine and clear ; and th e  t id e  flood  o f 
a bou t 3 to  3£ kno ts  in  force. The  Rotorua was 
ty in g  s tem m ing  th e  t id e , heading N .N .E . mag. 
and w a it in g  to  en ter K in g  George V  dock. The 
regu la tion  m asthead lig h ts , side lig h ts  and a s tem  
b g h t were being d u ly  e xh ib ite d  on board  the  
Rotorua, and  were b u rn in g  b r ig h t ly  and a good 
loo k -o u t was being k e p t on board her. In  these 
circumstances the  to w in g  lig h ts  and the  green lig h t  
° (  a vessel, w h ich  p roved  to  be th e  m o to r barge 
Colorcrete, w ith  th ree  barges in  to w  in  one rank, 
Were p a rt ic u la r ly  observed about 450 ft. to  500ft. 
d is ta n t, bearing a bou t a p o in t on th e  sta rboard  
bow o f  th e  Rotorua. The Rotorua rem ained 
stem m ing th e  t id e , w ith o u t a lte rin g  he r heading, 
b u t s h o rtly  a fte rw ards th e  Colorcrete instead o f 
Passing th e  Rotorua s ta rboard  side to  s ta rboard  
side, as she cou ld  and ough t to  have done, was 
seen to  open he r red  lig h t  and close in  he r green, 
fled  to  be endeavouring to  to w  he r c ra ft  across 
the head o f  the  Rotorua fro m  s ta rboard  to  p o rt, 
th e  sta rboard  engine o f  th e  Rotorua was a t  once 
ordered fu l l  speed astern and th ree  sho rt blasts 
Were sounded on her w h is tle , b u t  th e  Colorcrete, 
hav ing  go t her c ra ft  across the  t id e , was unable to  
regain co n tro l o f  them , w ith  th e  resu lt th a t  the  
ra w n  w ith  her p o rt side fe ll across th e  stem  o f  the  
Rotorua. The defendants alleged th a t  those on 
hoard th e  Colorcrete n eg ligen tly  and im p ro p e rly  
laded  to  keep a good lo o k -o u t ; fa ile d  to  pass the  
Rotorua s ta rboard  side to  s ta rboard  side when in  
a pos ition  so to  do ; s tarboarded th e ir  wheel a t  an 
im proper tim e  ; fa ile d  to  keep th e ir  tow s under 
hny o r a n y  su ffic ien t c o n tro l ; caused o r a llowed 
he ir tow s to  ge t a th w a rt th e  t id e  ; fa ile d  to  

s tra igh ten  th e ir  tow s u p  in  due tim e  b y  th e  use o f 
helm  a n d /o r engines ; fa ile d  to  g ive  any sound 
. ¡ p ih l  o f her in te n tio n  to  a lte r  course so as to  pass 
he Rotorua p o r t  to  p o rt ; and fa ile d  to  com p ly

w ith  R ules 41 and 42 o f  th e  P o r t o f  Lo n do n  R iv e r  
B y-law s, 1914-1920.

The argum ents o f  counsel and th e  find ings o f  
th e  learned judge  appear fu l ly  fro m  th e  ju d g m e n t. 
In  support o f  th e  con ten tion  th a t  th e  Colorcrete 
was alone to  b lam e fo r  th e  co llis ion , counsel fo r  
th e  defendants referred to  th e  case o f Adm iralty  
Commissioners v . Owners of the “  Volute," (1922) 
15 Asp. M ar. L a w  Cas. 5 3 0 ; 1 A . C. 429 ; 126
L . T . Rep. 425), in  w h ich  th e  la w  o f  c o n trib u to ry  
negligence in  A d m ira lty  was sum m arised b y  th e  
House o f  Lo rds. The  learned ju d g e ’s observations 
upon w h a t he regarded as being th e  tru e  e ffect 
and im p lic a tio n  o f th a t  decision appear in  the  
la t te r  p a rt o f h is judgm en t.

R. F . Hayward  and  Vere Hunt, fo r  th e  p la in tiffs .

Lewis Noad, K .C . and Owen L . Bateson, 
fo r th e  defendants.

Langton, J.— T h is  case arises o u t o f  a co llis ion  
between a large steam ship, th e  Rotorua., and a b ig  
canal barge in  to w  o f  th e  m o to r barge Colorcrete. 
The case is n o t a large one, b u t i t  is n o t devo id  o f  
in te res t, nor, I  th in k ,  e n tire ly  devo id  o f  im portance . 
The Rotorua is a steel tw in -screw  steam ship  o f  
upw ards o f  10,000 tons gross, and  th e  barge, the 
Fawn, w h ich  came in to  co llis ion  w ith  her, is a canal 
d um b  barge 7 8 ft. in  leng th , and was th e  ta i l  end 
o f  th ree  barges in  to w  o f  the  m o to r barge Colorcrete. 
N o t the  least im p o r ta n t fea ture  in  th is  case is  th a t  
th e  to w in g  incidence was n o t th a t  o f  an o rd in a ry  
h andy  r iv e r  tu g , b u t was th a t  o f  a co m p a ra tive ly  
cum brous boa t, th e  m o to r barge Colorcrete.

The to w in g  f lo t i l la  was proceeding u p -r iv e r  on 
the  flood  t id e  between tw o  and  tw o -a n d -a -h a lf 
kno ts  in  force. The  w in d  was l ig h t  fro m  the 
w estw ard, and th e  n ig h t, w h ich  was th e  n ig h t o f  
the  4 th  A p r il,  1935, was fine and clear.

The  case has been w e ll argued and e xp e d itiou s ly  
fo u gh t, and tw o  o r th ree  o f  th e  m a in  fac to rs , around 
w h ich  con ten tion  usu a lly  fastens, were, in  th is  case, 
e ith e r agreed o r p ra c tic a lly  agreed. T o  begin w ith , 
i t  was agreed th a t  th e  angle o f  th e  b low  was about 
80 deg. A n y  fu r th e r  p rec is ion  w o u ld  have been 
q u ite  unnecessary in  th e  circum stances. The place 
o f  co llis ion  is a lm ost agreed a t,  I  th in k ,  about 
opposite  th e  knuck le  between th e  tw o  A lb e r t D ock  
entrances, and  about 250 to  300 ft. fro m  th e  knuck le . 
The pa rts  o f  th e  various vessels in  co llis ion  are 
agreed. The stem  o f  th e  Rotorua s tru c k  th e  p o rt 
side o f  the  barge Fawn  somewhere a f t  o f  am idsh ips 
on th e  Fawn.

W h ile  I  am  dea ling w ith  th a t  p a rt o f  the  case, I  
m ay  say th a t  m y  fin d in g  as regards th is  angle is 
th a t  i t  was s lig h t ly  over seven p o in ts— 80 deg., 
and th a t  th e  la rge r p o rt io n  o f  th e  angle was on the  
barge in  re la tio n  to  th e  ly in g  up  and down th e  
channel, b u t a considerable p o rt io n  o f  i t  was on 
the  Rotorua.

The case fo r  the  Rotorua was th a t  she was ly in g  
on a v e ry  s lig h t angle o ff the  s tra ig h t lin e  up  and 
down r iv e r, an angle o f  n o t m ore th a n  a p o in t.
I  th in k  th a t  is w rong , and  I  th in k  th a t  th e  angle 
w h ich  she had a t th e  m om ent o f  co llis ion  was m ore 
th a n  tw o  po in ts— p ro b a b ly  less th a n  three, b u t 
m ore th a n  tw o . The  resu lt o f  th e  agreed angle, 
o f course, w i l l  be th a t  th e  Fawn  had th e  rem ainder—  
w h a t I  ca ll th e  la rge r p o rt io n  o f  th e  angle— w h ich  
was som eth ing ove r fo u r po in ts .

W h ile  the re  were a ll  these features in  agreem ent, 
the re  were also o the r features in  sharp disagreement. 
T o  m ake m y  p o s itio n  in  th e  m a tte r  c lear fro m  the  
ou tse t, I  w i l l  say th a t  w herever th is  disagreem ent 
is apparen t I  p re fe r, and accept, the  case fo r  the
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Colorcrete, th e  p la in tif fs , as against the  ease fo r  the 
Rotorua.

The m aste r o f  th e  Colorcrete, M r. Connelly, was 
ca lled before me and  gave a clear and succ inc t 
account o f how he was proceeding u p  r iv e r ,  the 
d if f ic u lty  in  w h ich  he was placed, and the  c ircu m 
stances in  w h ich  th e  co llis ion  occurred. H e  was 
fo rc ib ly , c lea rly , fa ir ly ,  and I  m ay  say a d m ira b ly , 
cross-exam ined b y  M r. Bateson. I t  is n o t su r
p ris in g  in  th e  circum stances th a t  he found  h im se lf 
in  m ore th a n  one d if f ic u lty  fro m  w h ich  he 
was unable to  e x tra c t h im se lf w ith  any v e ry  g rea t 
degree o f b rillia n ce . Therefore, in  t r u th  and in  
fa c t,  I  h o ld  th a t  in  h is  n a v ig a tio n  there  was a fa u lt  
w h ich  he was unable to  cover u p , b u t I  sha ll have 
to  deal w ith  th a t  m ore e x tens ive ly  la te r. M y  
confidence in  h is c re d ib il ity  was a t no t im e  shaken, 
and I  th in k  he was re ta ilin g  a s to ry  o f  som ething 
w h ich  a c tu a lly  occurred to  a ll in te n ts  and purposes 
as he re ta ile d  i t .

The  m ate  was a m an w ho I  am  ready to  believe 
w o u ld  be m ore usefu l on th e  r iv e r  th a n  b r i l l ia n t  
in  th e  w itness-box. H e  was a m an o f  a v e ry  sm all 
degree o f in s tru c tio n , and I  do n o t th in k  he assisted 
me v e ry  m uch one w a y  o r  th e  o ther.

T h a t evidence was bu ttressed  b y  th e  evidence 
o f  tw o  tugm aste rs whose tugs were proceeding up 
r iv e r  ; one, th e  John Wilson, was, I  th in k ,  a lways 
ahead o f th e  Colorcrete, and  th e  D itto  was ove r
ta k in g . I  do n o t know' w h e th e r th e y  were b o th  
beh ind  a t  some pe riod . H ow ever th a t  m ay  be, 
th e y  were proceeding u p  r iv e r  on th e ir  s ta rboard  
side and had g o t o u t o f  th e  w a y , as fa r  as th is  
co llis ion  happened, before th e  co llis ion  occurred. 
T he y  were in  a p o s itio n  to  deal w ith  a good m any 
c ru c ia l fac ts  o f  th e  case. E veryone  w ho is acquain ted  
w ith  th e  r iv e r  know s th a t  there  are classes, I  m ig h t 
say, clans, upon th e  r iv e r ,  and th a t  one approaches 
the  evidence o f a m em ber o f a class, o r clan, w ith  
some suspicion. The  tugm aste rs are no less a class, 
o r  c lan , th a n  th e  p ilo ts  o r the  m en w ho nav iga te  
th e  barges. I  do n o t accept th e  evidence o f  these 
tw o  independent w itnesses w ith  an y  g rea t a la c r ity .

M r. Bateson c r it ic is e d  th e ir  evidence, saying 
th a t  i t  d id  n o t re a lly  con firm  M r. C onnelly— and 
indeed, i t  was fa r  fro m  co n firm ing  h im  because th e y  
used d iffe re n t expressions to  in d ica te  w h a t th e  
Rotorua was do ing. B u t,  b ro a d ly , I  th in k  th e y  
to ld  th e  same s to ry  as M r. C onnelly to ld  me, and I  
am  sa tis fied  on th e  fac ts  o f  th is  case— th e  m a in  
Governing fac ts  o f  th is  case— th a t  th e  Rotorua 
was n o t, as she said, ly in g  q u ite  s te a d ily  in  the  
r iv e r  w ith  a s lig h t angle d u rin g  th e  m a te r ia l t im e  
w hen th e  Colorcrete was approach ing  her.

I  am , on th e  co n tra ry , sa tis fied  th a t  she was in  
fa c t proceeding dow n and across— v e ry  s lig h t ly  
dow n r iv e r ,  and su b s ta n tia lly  across— and a t  the  
same t im e  he r head was fa llin g  to  th e  no rthw a rd . 
I  do n o t th in k  i t  is a m a tte r  o f im portance  w hether 
one uses the  w o rd  “ s id lin g ,”  “  sw addling, o r the 
phrase th a t  is  sometimes used, and  I  th in k  i t  1» 
b e tte r  th a n  e ith e r, “ t r a i l in g ”  across th e  w a te r 
The im p o r ta n t th in g  is th a t  she was m ov ing  and 
fa llin g  I  emphasise th e  d is t in c tio n  there, because 
he r head was fa llin g  as w e ll as th e  vessel m ov ing . 
She was m ov ing  and fa llin g  to  th e  n o rth e rn  w ate r.

T h a t is, to  m y  m in d , the  m a in  and  govern ing 
fa c t o f th is  co llis ion , because i t  was strenuously 
denied b y  those on board  th e  Rotorua th a t  she was 
do ing  a n y th in g  o f  th e  k in d  ; and  i f  she had been, in  
fa c t, ly in g  s te a d ily  in  th e  tid e , m y  v ie w  o f th is  case 
w o u ld  have been w h o lly  d iffe re n t. I  do n o t accept 
th e  evidence fro m  th e  Rotorua. I  d id  n o t lik e  the  
p i lo t ’ s evidence a t  a ll.  H e  spoke o f  seeing , the  
m o to r barge Colorcrete m ak ing  a sweep in  th e  b ig h t, 
as I  understood  i t ,  as she came o u t o f  B a rk in g

Reach in to  G allions Reach. I  asked h im  a t the 
end o f h is  evidence to  describe i t  on a ch a rt, and 
he to o k  th e  penc il th a t  I  gave h im  r ig h t  ro u n d  
th e  n o rth  shore.

N ow , I  am  q u ite  sa tis fied  (1) th a t  he never saw 
i t ,  and (2) th a t  th e  barge d id  n o t do i t .  There is 
no reason w h y  she should. I t  w o u ld  n o t have been 
the  n a tu ra l th in g  to  do in  th e  circum stances, and 
m oreover, i f  she had done i t  the  one d if f ic u lty  in  
w h ich  she fo u nd  herself, and th e  d if f ic u lty  w h ich  
caused th e  w hole o f  th is  co llis ion , w ou ld  n o t have 
arisen. I f  the  Colorcrete had been proceeding 
round  in  th e  w a y  described b y  Bowen she w ou ld  
have been able to  m ake th a t  passage qu ite  s im p ly , 
and the re  never w o u ld  have been an y  reason fo r 
her p u t t in g  he r wheel sha rp ly  to  s tarboard, as she 
says she d id , and as everyone else says she d id —  
in  fa c t, as we know  now  th a t  she m u s t have done 
in  o rder to  cause th e  co llis ion . I  th in k  th a t  th a t  
was an in ve n ted  s to ry  b y  p ilo t  Bowen, and I  do 
n o t th in k  he ever saw th e  approach ing vessel, the 
Colorcrete, a t any g reater d istance th a n  the  distance 
entered in  th e  p re lim in a ry  ac t, o f  4 00 ft. to  500 ft. 
In  fa c t, I  g re a tly  d o u b t w he ther he ever saw her 
a t th a t  d istance a t a ll.

I  d id  n o t m uch lik e  th e  res t o f  th e  witnesses 
fro m  th e  Rotorua, save the  ch ie f o fficer, w ho re a lly  
added v e ry  l i t t le  to  the  fac ts  as we know  them . 
The th ir d  officer, w ho was th e  o fficer o f the  w a tch , 
seemed a sm art young  m an, b u t th e  docum ent 
th a t  he c o n trib u te d  as h is contem poraneous record 
on th e  bridge o f the  m ovem ents o f  th e  engines was 
de fic ien t, in  th a t  th e  t im e  a t the  m a te r ia l t im e  had 
obv io u s ly  been a lte red . W h y  i t  had been a lte red  
he cou ld  n o t te ll me ; how  i t  had been a lte red  he 
cou ld  n o t te l l  me. H e k e p t repeating  th a t  he had 
n o th ing  to  h ide, b u t th e  p la in  fa c t appeared th a t  
he had h idden som ething. I  have n o t had to  enter 
in to  any regions o f specu la tion rega rd ing  th is  book 
in  order to  de term ine th is  case, because, fo rtu n a te ly , 
th e  engineer produced a book w h ich  M r. H a yw a rd  
was m uch to o  d iscreet to  a tte m p t to  assail, and 
I  am  sa tis fied  th a t  the  engineer gave in  h is book 
an accurate account o f  the  m ovem ents o f  the  
vessel’s engines.

Therefore  i t  is n o t to  be supposed th a t  I  am 
d e te rm in in g  th is  case a t a ll aga inst th e  Rotorua, 
in  so fa r  as I  am  aga inst her b y  reason o f th e  fa c t 
th a t  th e  bridge m ovem ent book happens to  have 
been a lte red . B u t i t  does n o t te n d  to  increase 
one’s confidence in  an o fficer o f  th e  w a tch  in  a large 
vessel o f  th is  k in d  th a t  he cannot present a book 
to  the  co u rt w h ich  w i l l  g ive an y  accurate account 
o f w h a t re a lly  happened on th e  bridge.

The ch ie f officer was fo rw a rd , b u t w ith  h im  
fo rw a rd  was a w a te rm an , and th e  w a te rm an ’s 
v ie w  o f  w h a t he had to  do was p re t ty  clear. H e 
was there , he said, to  assist o r advise the  p ilo t  in  
m a tte rs  o f  docking . H e  agreed th a t  he had a d u ty  
to  te l l  h im  o f any vessels th a t  m ig h t be approaching, 
b u t he scouted th e  idea th a t  he had to  take  any 
account w ha tever o f  any vessel com ing  up  the 
r iv e r  a t any g rea te r d istance th a n  400 ft. o r 500 ft.

I  was ra th e r so rry  th a t  the  s to ry  was reinforced 
here ( i f  th e  w o rd  can be used) b y  th e  a ttendance 
o f ano ther p i lo t  w ho had been engaged d u rin g  the 
whole o f the  im p o r ta n t t im e  o f th is  s to ry  in  g e ttin g  
h is ow n sh ip , the  Edda, o u t o f K in g  George V . D ock. 
T h is  was p ilo t  S m ith . P ilo t  S m ith  appeared, a t 
a v e ry  e a rly  stage, to  be v e ry  m uch an advocate o f 
the  Rotorua. As I  have said, there  are classes in  
these cases on th e  r iv e r, and we m ust n o t take  an 
uncharitab le  v ie w  o f  the fa c t th a t  a m an should 
be w il l in g  to  defend h is  friends. I  am  so rry  to  
say th a t  M r. S m ith  gave me the  im pression th a t  he 
was fa r  m ore o f  an advocate th a n  a w itness. H is
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a tt itu d e  tow ards th e  p e rfe c tly  fa ir  questions th a t  
M r. H a yw a rd  addressed to  h im  was never to  
accept th e  questions b u t to  p o n ti fy  upon the  m a tte r  
in  issue. I  th in k  M r. S m ith  came w ith  the  in te n tio n  
o f  teach ing  me how  vessels should be naviga ted  
in  th e  r iv e r. I  have n o t any d o u b t about h is s k ill 
and h is in s tru c tio n s  in  these m atte rs , and I  hope 
I  am  su ffic ie n tly  w ise to  keep an open m in d  a fte r  
t h i r t y  years’ v ica rious experience, and to  get 
know ledge fro m  those w ho have p ra c tic a l e xp e ri
ence. B u t the  w itness box is n o t th e  place in  w h ich  
to  g ive  in s tru c tio n s , and p ilo ts  w ou ld  do w e ll to  
realise th a t  advocacy fo r  each o th e r does n o t help 
th e m  in  th is  cou rt. The d u ty  th a t  I  have here is 
to  de term ine  the case before me and n o t to  wander 
ou ts ide  in to  realm s o f speculation.

P ilo t  S m ith  d id  n o t he lp  me a t  a ll, save in  one 
p a rtic u la r , th a t  w hen I  asked h im  w he ther he 
considered i t  necessary to  keep an eye upon events 
'which were happening a t a d istance o f 1300ft. 
and perhaps 1500ft. ahead o f h im , he e m p h a tica lly  
endorsed m y  v ie w  th a t  i t  was p a r t  o f  h is d u ty . 
T h is  p u t  the  w a te rm an , W ager, in  a som ewhat 
unenviab le  pos itio n . M r. W ager th in k s  th a t  4 00 ft. is 
th e  m ax im u m  distance a t  w h ich  he need take  any 
account o f  vessels approach ing  h is sh ip . P ilo t  
S m ith  agrees w ith  me a t  least in  th a t ,  th a t  the  
estim a te  o f  400 ft. w ou ld  be a good deal to o  low . 
On the  fac ts , there fore , I  place n o t th e  sm allest 
reliance upon the  evidence I  have had fro m  the  
Rotorua.

One in te re s tin g  fea ture  in  th is  case has been a 
c la im  on beha lf o f  the  Rotorua th a t  th e y  were ang ling 
s lig h tly , as th e y  say th e y  were ( th a t is th e ir  phrase, 
nn account o f  an o ffset o f t id e  fro m  th e  entrance o f 
the  R o ya l A lb e r t D ock. F o r tu n a te ly , I  am  n o t 
le f t  to  m y  ig n o ra n t specu la tion  as to  the  existence 

a B lls  °® set- I  have, o f  course, an experienced 
adviser beside me, and he knows o f no such offset, 
but, we have also in  th is  case th e  evidence o f  the 
nyd rographer o f  th e  P o r t o f  London  A u th o r i ty ,  
' vho has conducted  experim ents ex tend ing  over a 
fo r tn ig h t  in  th is  v e ry  reach and has g iven  me w ha t 
ls> I  am  satisfied, a p e rfe c tly  tru e  account o f the 
run  o f the  t id e  in  th is  lo c a lity . I  am  p e rfe c tly  
satisfied upon h is  evidence th a t  th e  run  o f  the  t id e  
18 " h a t  I ,  a p e rfe c tly  ig n o ra n t m an, w o u ld  have 
expected, a s tra ig h t ru n  u p  and dow n th e  reach in  
a no rth -eas te rly  to  sou th -w este rly  d ire c tio n , and 
b a t the re  is no o ffse t a t a ll fro m  th e  R o ya l A lb e r t 
ock on the  n o rth  side. The t id e  runs strongest 

n the  deep w a te r channel and w ith  d im in ish in g  
°rce as i t  approaches th e  n o rth e rn  shore.

f  a,m com ple te ly  indeb ted  to  C apta in  B irn ie  a t 
ib y  side fo r  an exp lana tion  as to  w h y  the  Rotorua 
o f t f  w ith  a shght angle, and w h y , as the  ch ie f

m cer o f  th e  Rotorua assured me, every ship th a t  
b has know n in  tw e n ty  years when ly in g  in  th is  

S h ir a n  a t th is  state o f t id e  always does lie  w ith  a 
a t an^ 'e' ^  was a m a tte r  th a t  trou b le d  me 
th  j i* ' because there  was no obvious reason w h y  

*  Rotorua should confess to  an angle a t  a ll i f  i t  
in  tv .nt>t a ta c t ' they  w anted  to  s tra in  th e  t r u th  
j . t t la t  p a rtic u la r  th e y  m ig h t have said th e y  were 
th e 'u  s^raig h t on the  tid e — o f th e  tw o  cases, s lig h tly  
an ] e^ er b u  them . B u t th e y  confessed to  a s ligh t 
to ld  ■N ow > ^  the  tid e  runs, as th e  hydrographer 
d im ' and f  am  sure th a t  i t  does run , w ith  
Car.in . m g force as i t  nears th e  no rth e rn  shore, 
nat, aii \ B im ie  te ii® me th a t  i t  w ou ld  be ve ry  
lie  s fra* , f° r  a seaman on a long  ship w ho w ished to  
th a t >fd y ’ t °  U f on a s tra ig h t angle, a lways assuming 
Undr, KiWas iy *nB *n  th e  pos ition  where the  Rotorua 
to  th Ub to d ly  was ly in g . She w ou ld  be ly in g  heading 
north6 61 j ’ and ’ f  she bad  ju s t a sm all can t to  the  

Ward her s tem  w ou ld  always be feeling the 
V o l . X I X . ,  N . S.

force o f  the  tid e  a l i t t le  b i t  m ore th a n  he r bow. 
I n  th a t  pos ition , C apta in  B irn ie  te lls  me— and I  
rea d ily  accept i t — i t  w ou ld  be m ore easy to  lie  
steady th a n  m ere ly  to  lie  w ith  her head d ire c tly  
on the  tide . W ith  the  s lig h t corrective  force o f  
the  tid e  on th e  stern, i t  w ou ld  be the  easiest and best 
w a y  to  lie  in  th is  channel a t  th is  place. T h a t, I  am  
satisfied, is how  the  Rotorua m eant to  lie , and was 
a tte m p tin g  to  lie . I t  m ay be th a t  she th o u g h t she 
was ly in g  lik e  th a t.  I  am  equally  satisfied th a t  in  
fa c t she was sw ing ing fro m  tim e  to  tim e  w ith  her 
head to  th e  n o rth w a rd  and tra il in g , as I  say, o r 
sw addling across b y  reason o f her dow nw ard  m otion  
to  the  n o rthw a rd .

T h is  accounts fo r  w h a t M r. Connelly saw. H e 
saw on his p o rt bow th e  tw o  side lig h ts  o f  the  
Rotorua, and he continued to  see them . I t  is the  
m ost n a tu ra l and sim plest exp lanation  o f th is  
con tinu ing  to  see them  th a t  th e  Rotorua was, so to  
speak, fo llo w in g  h im  across th e  channel, com ing 
g e n tly  across in  th a t  w a y  and con tinu ing  to  show 
b o th  ligh ts , because she was g e n tly  m ov ing  in  th a t  
d irec tion  to  th e  n o rthw a rd . H e r engine-room log 
confirm s th is  v iew . Some tw o -and -a -ha lf m inutes 
before th e  co llis ion somebody noticed th a t  she was 
fa llin g  to  no rth w a rd  and gave her s ta rboard  engine 
tw o  tu rn s  half-speed astern. W hoever i t  was was 
p rob a b ly  m uch engaged w ith  th e  approaching vessel 
w h ich  was com ing o u t o f K in g  George V . D ock to  
vacate the  lock fo r th e  Rotorua to  take  her tu rn  in .

The fa c t th a t  the  Colorcrete was o n ly  seen a t the  
a lm ost t r i f l in g  distance o f  400 ft. shows th a t  ve ry  
l i t t le ,  i f  any, a tte n tio n  was concentrated on fo r 
w ard  ; there fore  i t  d id  n o t happen to  be noticed 
th a t  th e  head o f  the  Rotorua was fa llin g  o ff again, 
and perhaps faster, to  th e  no rthw a rd , thereby 
embarrassing th e  Colorcrete and g rave ly  embarrassing 
her nav iga tion .

As fa r  as the  Rotorua is concerned, I  f in d  her to  
blame fo r  a v e ry  bad look-ou t. Secondly, I  fin d  
her to  blame fo r  fa llin g  to  the  n o rthe rn  w a te r in  
th is  w ay, when she o ugh t to  have been he ld  s tead ily  
in  the channel i f  she was going to  rem ain  there  a t 
a l l ; th ird ly ,  fo r  n o t ta k in g  an y  approp ria te  steps 
to  assist the  Colorcrete in  the  manoeuvres th a t  
were forced upon her o f  g e tting  in  closer to  the 
n o rth  side th a n  she had had any o rig ina l in te n tio n  
to  do.

I t  w ou ld  be unwise to  en ter upon a de fin itio n , 
and I  am  n o t going to  a tte m p t a t the  m om ent to  
define th e  whole d u ty  o f  the  Rotorua in  th e  c ircum 
stances in  w h ich  she fo u nd  herself. B u t I  do n o t 
w ish  there  to  be an y  m isunderstand ing as to  the  
fin d in g  in  th is  case. The ta sk  o f the  p ilo ts  when 
th e y  have to  ho ld  these large ships o ff the  docks 
in  order to  w a it th e ir  tu rn  fo r docking  is a d iff ic u lt 
one. I t  is ve ry  easy to  s it  ashore and la y  down 
w h a t is idea l in  the  circumstances. B u t  the 
circumstances va ry , th e  tid e  varies, th e  w in d  varies, 
and the  ho ld ing  o f a large ship in  those circumstances 
is no easy m a tte r fo r a p ilo t. I  do n o t w ish a n y th ing  
I  say to  be construed so as to  fe tte r  the  p ilo ts , o r 
to  p u t upon them  in  those circumstances any h igher 
o r more d if f ic u lt  d u ty  th a n  th e y  have a t present.
I  th in k  th a t  vessels he ld  in  th is  w ay have been so 
held fo r m any, m any years past, and”w il l  have to  be 
so he ld  in  th e  fu tu re .

I  am  n o t la y in g  dow n th a t  th e  Rotorua d id  any
th in g  w rong in  rem ain ing  o ff the  R o ya l A lb e rt 
D ock  in  order to  w a it  he r tu rn  to  get in to  the  dock, 
a lthough  w ith  o the r vessels proceeding up and down 
r iv e r  she was perhaps in  her w rong  w ater. B u t, 
again, no experienced advocate w ou ld  press th a t  
against her. I f  she was in  her w rong  w a te r i t  
depends fo r  w h a t purpose she was p u t there. She 
was there  fo r  a pe rfe c tly  p roper purpose, and th a t

c
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is n o t a p o in t th a t  X am  ta k in g  against her. I  th in k  
th a t  he r d u ty , o r a t  least p a rt o f he r d u ty , cannot 
be p u t low er th a n  th is  : where i t  is necessary and 
proper fo r  a vessel to  rem ain  in  th is  pos ition  she m ust 
so naviga te  as n o t to  embarrass o r endanger the  
n a v iga tion  o f up-com ing vessels. I n  o the r words,
I  am  satisfied th a t  those on board th e  Rotorua, 
h a v in g  placed themselves in  th is  w a y  outside the  
R o ya l A lb e r t D ock, were ta k in g  th e  v iew  th a t  i t  
was fo r  any up-com ing c ra ft  to  keep o u t o f th e ir  
w ay. T he y  were a c tu a lly— and fo r  a p roper p u r
pose— in  those circumstances, in  th e  w a y  o f  u p 
com ing vessels, and up-com ing  vessels have a r ig h t 
to  expect o f vessels so close th a t  th e y  w i l l  do th e ir  
best n o t to  embarrass th e m  ; th a t  th e y  w i l l  n o t 
a llow  themselves to  fa l l  a t an angle across th e  r ive r, 
o ther th a n  a s lig h t angle w h ich  m ay  be necessary 
to  ride  s tead ily  ; and th a t  i f  th e y  do so fa ll th a t  
th e y  w i l l  n o t ify  to  th e  up-com ing  vessel th a t  th e y  
are e ithe r in  such circumstances a t th e  tim e  th a t  
th e y  cannot ex trica te  themselves, w h ich  th e y  can 
n o t ify  b y  th e  app rop ria te  fo u r  sho rt b lasts, o r th a t  
th e y  are d r i f t in g  across to  one side o r th e  o ther, 
w h ich  can equa lly  be n o tifie d  under th e  rules. I  
am  satisfied th a t  th e  Rotorua d id  no th ing  a t th a t  
tim e , and th a t  she d id  n o th ing  a t th a t  tim e  because 
she was keeping a v e ry  bad lo o k -o u t and never 
realised th a t  she was em barrassing th e  p ilo t  o f the  
up-com ing Colorcrete.

N ow  I  have to  deal w ith  the  ColovcTctc. I  th in k  
th a t  is re a lly  th e  m ast d iff ic u lt p a rt o f th is  case. 
The Colorcrete, on th e  fac ts  as proved, and on her 
ow n s to ry , appeals to  have p icked u p  the  Rotorua 
in  a pos ition  w h ich , a lth o ug h  n o t anxious a t  the  
distance a t  w h ich  she was when she saw her—  
nearly  h a lf  a m ile— was s t i l l  n o t a pos ition  of 
co m fo rt and safety. As she proceeded, th e  Color
crete eased he r engines a t  one stage to  a llow  one 
o f the  up-com ing tugs on her s ta rboard  side to  pass 
her in  safety, and  fo u nd  the  lig h ts  o f  the  Rotorua 
s t i l l  in  a som ewhat em barrassing pos ition  before 
her. In  o ther words, as she w e n t up , the  position , 
instead o f  clearing, developed in to  a pos ition  o f 
a n x ie ty . The m aster, Connelly, fra n k ly  confessed 
th a t  he was th ro u g h o u t under th e  im pression th a t  
she was a down-com ing vessel and was going over 
to  th e  southw ard, and i t  was fo r  th a t  reason th a t  
he seems to  have fe lt  th a t  w h a t w ou ld  otherw ise 
have been a pos ition  o f considerable a n x ie ty  could 
be regarded w ith o u t g rea t a n x ie ty . H e  said to  
h im se lf : “  T h is  vessel obv ious ly  is going to  clear 
a t  a n y  m om ent, because she is going over to  the  
sou thw ard .”

I  cannot see w h y , even i f  he was embarrassed 
b y  w h a t th e  people on th e  Rotorua were doing, 
a p a rt fro m  th e  fa c t th a t  she was fa llin g  to  the  
no rth w a rd , i t  was a th in g  w h ich  was b y  an y  means 
unusua l o r unexpected. Vessels are ve ry  o ften  
placed in  th a t  pos ition  and  th e y  m ust lie  and  w a it  
th e ir  tu rn , and w h y  th e  m aster o f  th e  Colorcrete 
should have determ ined in  his m in d  th a t  the  
Rotorua was a dow n-going vessel I  am a t a loss to  
im agine. Faced w ith  th is  pos ition , he d id  no th ing  
to  clear h is pos ition  ; and  he m ig h t have done i t  
b y  b low ing  h is w h is tle  and s igna lling  to  those on 
th e  Rotorua th a t  he was going to  do w h a t was a 
pe rfe c tly  n a tu ra l and p roper and wise manœ uvre, 
pass p o rt to  p o rt. On the  co n tra ry  he he ld  on i t  
is tru e  a t  v e ry  lo w  speed, because he was no t 
capable o f  m ak ing  m uch speed, b u t he he ld  on 
w ith o u t an y  n o tif ica tio n  a t a ll. E v e n tu a lly , ow ing 
to  th e  fu r th e r  fa llin g  o f th e  Rotorua, he found  
h im se lf in  a pos ition  in  w h ich  he had to  take  ve ry  
d ras tic  ac tion  to  a vo id  her, and  he p u t his wheel 
hard-a -sta rboard . H e  m anaged to  clear the  lead ing 
barge, b u t he v e ry  n a tu ra lly  g o t h is c ra ft  in  such a

pos ition  th a t  th e y  were som ething lik e  h a lf  a th w a rt 
th e  r iv e r, and in  th a t  pos ition  th e  Fawn  s truck  th e

On a n y  in te rp re ta tio n  o f  th e  rules, w ith o u t 
b ring in g  in  an y  question o f  seamanship, w hether i t  
is r ig h t o r w he ther i t  is w rong to  a c t as he d id , a t 
th a t  m om ent he had an im pera tive  d u ty  to  le t th e  
vessel in  fro n t  o f  h im  know  w h a t he was doing. 
B u t even then  he never sounded h is w h is tle  a t a ll ; 
he never gave a n y  n o tifica tio n  o f  th e  fa c t th a t  he 
was ta k in g  th is  sudden and d ra s tic  action.

In  defence o f th a t  position , M r. H a yw a rd  p u t 
fo rw a rd  tw o  contentions, and th e y  are w o rth y  o f  
serious a tte n tio n . “  Yes,”  he said, “  i f  yo u  lo o k  a t 
i t  as s im p ly  one vessel approaching another, i t  is 
ha rd  to  defend, b u t you  m us t rem em ber th a t  she 
was one o f three. The  John Wilson had gone up , 
and I  was o n ly  th e  th ird  in  th e  line . Y o u  cannot 
p u t upon me qu ite  so heavy a burden in  those 
circumstances as y o u  w ou ld  i f  I  had been alone 
in  th e  r iv e r  encountering th e  Rotorua.

I  have considered th a t  argum ent, b u t I  cannot 
feel th a t  th a t  is an y  defence. I t  is  some m itig a tio n , 
b u t i t  is n o t a defence. There is no th ing  to  show—  
indeed, I  th in k  a ll th e  evidence is th e  o ther w ay—  
th a t  e ithe r th e  John Wilson o r th e  Ditto  had  t o  
take  a n y  he lm  action  a t  a l l  fo r  th e  Rotorua. They 
passed up  fa ir ly  easily because th e  Rotorua had n o t 
been fa llin g  o ff to  th e  e x te n t th a t  she d id  when th e  
Colorcrete came in  v ie w  o f  her. The Colorcrete is 
n o t e n tit le d  in  th e  face o f  obvious danger to  say :
“  W e ll, somebody else passed her in  sa fe ty and 
there fore  I  w il l  ”  ; and as I  have po in ted  ou t, th e  
pos ition  o f  th e  Colorcrete was n o t q u ite  m  pa n  
passu w ith  th e  o the r tw o . T h is  was a laden barge 
to w in g  th ree  o the r laden barges, and  as M r. Bateson 
says : “  Those on board  m y  sh ip  cou ld  n o t know  
th a t  she was a slower m over in  an y  question o f  
he lm  ac tion  th a n  th e  tw o  vessels th a t  had gone 
before, and cou ld  n o t know  th a t  he r ac tion  was. 
res tr ic te d  b y  th e  w e igh t o f her tow . I  th in k  she 
ought to  have been a ll th e  m ore ready and anx ious 
to  acqua in t th e  o th e r vessel w ith  w h a t she was 
doing, so as to  le t th e  o the r vessel know  w h a t the  
pos ition  was in  w h ich  she fo u nd  herself.

M r. H a yw a rd ’s o th e r defence was n o t so fo rm id 
able. H e  said th a t  anyhow  th e  Rotorua was on he r 
w rong side. A ga in , I  do n o t th in k  he m eant t o  
press th a t  as a so rt o f techn ica l p o in t. H e  m eant 
to  p u t i t  in  th is  >vay, and in  th is  w a y  i t  has force :
“  B e ing on the  w rong side she ought to  have been 
on th e  look-ou t, and  I  was e n tit le d  to  suppose th a t  
she was. In  o ther words, I  was e n title d  to  suppose 
th a t  she was ca rry in g  o u t the  d u ty  th a t  has been 
sta ted  th is  m orn ing , nam ely, to  be n a v iga ting  he r
se lf so as n o t to  embarrass up-com ing vessels. I  
was e n tit le d  to  suppose th a t  she w ou ld  be, as i t  
were, more a le rt to  up-com ing vessels because th e y  
w ou ld  be com ing up  in  th e ir  l ig h t  w a te r and n o t 
in  th e ir  w rong  w a te r.”  . .

In  th a t  w ay th e  p o in t has force. B u t, again, i t  
seems to  me th a t  i t  is n o t re a lly  fo rc ib le  when you  
come to  appreciate th a t  there  was qu ite  a sub
s ta n tia l in te rv a l o f t im e  d u rin g  w h ich  th is  a n x ie ty  
on board the  Colorcrete m us t have been grow ing. 
Therefore I  cannot regard th a t  la ck  o f w isdom  as 
a m ere ly  ven ia l offence. I  th in k  i t  is a grave 
offence, and I  th in k  i t  m ay  have had  a v e ry  sub
s ta n tia l effect in  causing th is  co llis ion. I t  is  not 
w ith o u t significance th a t  when those on board  th e  
Rotorua a t long la s t d id  awaken to  th e  fa c t th a t  
there  was a tu g  and to w  approaching her in  d if f i
cu lties, th e  m an fo rw a rd  b lew  his pea-w histle  t o  
ind ica te  to  the  p ilo t  th a t  he should go astern and 
th e  p ilo t  instead o f do ing the  n a tu ra l th in g  in  the  
circumstances, go ing astern w ith  b o th  engines in
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■order to  go fa rth e r up  r iv e r  and g ive th e  approach ing 
vessel m ore room  to  a vo id  h im , d id  ju s t  e xa c tly  
w h a t he w ou ld  have done i f  the  t r u th  had been 
th a t  his head had been fa llin g  to  the  no rthw a rd . 
H e  to o k  the  one step w h ich  w ou ld  open th e  gate. 
In  o th e r words, he p u t o n ly  th e  s ta rboard  engine 
astern. I f  one w anted a n y  con firm a tion  o f  one’s 
estim ate o f  th e  c re d ib il ity  o f the  witnesses there  is 
some con firm a tio n  there . The  sta rboard  engine was 
p u t astern, and I  have no d o u b t i t  was p u t astern 
fo r  th a t  ve ry  reason : th a t  the  w a y  to  assist the  
Colorcrete was to  open th e  gate w h ich  was closing.

W ith  these fac ts  as a basis o f  a rgum en t, M r. 
Bateson m ade, i t  seems to  me, th e  w h o lly  e x tra v a 
g a n t c la im  th a t  on these fac ts  th e  Colorcrete was 
alone to  b lam e. I  hope I  d id  m y  best to  appre
c ia te  th a t  a rgum ent, b u t i t  seems to  me to  g ive 
the  go -by to  a ll th e  know n  law  on th e  sub ject. A n  
a tte m p t was made in  th e  ease o f  The Volute (15 
Asp. M ar. L a w  Cas. 530 ; 126 L .  T . Rep. 425 ; 
(1922) 1 A . C. 129) in  th e  House o f  L o rds  to  
sum m arise once and  fo r  a ll th e  la w  o f  
c o n tr ib u to ry  negligence in  A d m ira lty . W ith  
deep respect one m ay, I  th in k ,  say th is  : th a t  the  
a tte m p t, however w e ll- in te n tio n e d , was n o t w h o lly  
successful, b u t I  th in k  i t  resu lts  fro m  th a t  decision—  
and I  have a lw ays so ta ke n  i t  since th a t  date—  
th a t  th e  Davies v . M ann  doctrine , w h ich  was there  
w ery fu l ly  considered in  its  a p p lica tio n  to  A d m ira lty  
cases, can v e ry  seldom  be app lied  to  th e  c ircu m 
stances a t sea. T o  p u t i t  in  i ts  s im p lest possible 
fo rm , th e  donkey is n o t hobbled, and the  negligence 
— as has been said over and ove r again in  th is  
co u rt, and in  th e  C ou rt o f  A ppea l— o f th e  o rig in a l 
o ffender is genera lly  co n tin u ing . Indeed, i t  is 
im possible to  d raw  w h a t is ca lled in  th a t  case “  a 
c lear lin e .”  I t  is  im possib le  to  say when the  
o r ig in a l negligence ended, i f  ever.

In  th is  case I  f in d  i t  w h o lly  im possib le  to  d raw  
a clear lin e  and to  say th a t  the  negligence o f  the 
Rotorua was n o t a lw ays co n tin u in g  u n t i l  th e  las t 
m om ent. The passage in  w h ich  th e  m a tte r  is 
summ ed u p  in  The Volute is where L o rd  B irkenhead 
says th is  (a t p . 144 o f  (1922) 1 A . C.) : “  W h ile  no 
d o u b t, where a c lear lin e  can be draw n, the  sub
sequent negligence is  th e  o n ly  one to  lo o k  to , there  
are cases in  w h ich  th e  tw o  acts come so closely 
together, and the  second a c t o f  negligence is so 
m ixed  up  w ith  the  s ta te  o f th in g s  b ro u g h t about 
oy  the f irs t  ac t, th a t  th e  p a r ty  secondly negligent, 
w h ile  n o t he ld  free fro m  blam e under The Bywell 
Castle ru le , m ig h t, on th e  o th e r hand, invoke  the  
Pr m r  negligence as be ing p a r t  o f  th e  cause o f  the 
co llis ion  so as to  m ake i t  a case o f  co n tr ib u tio n .”

I  w ou ld  n o t have stayed to  exam ine th is  p o in t 
s° m in u te ly  had i t  n o t been p u t fo rw a rd  in  a ll 
seriousness and  a p p a re n tly  in  a ll earnestness as 
oeing a s trong  p o in t in  th e  case. F o r m y  p a rt, I  
cm n o t th in k  the  p o in t is arguable here a t a ll. M r. 
“ ateson tr ie d  to  suggest, and indeed asserted m ore 
nan once in  a rgum ent, th a t  th e  Colorcrete was 
Ways able to  a vo id  th is  co llis ion  up  to  th e  la s t 
om ent. A ga in , I  fa i l  a ltoge the r to  understand 
n a t th a t  means. I t  was p a rt o f h is  case th a t  the 
oiorcrete is a slow m ov ing  vessel, ra th e r la ck in g  in  

power, and he says th a t  i t  was ow ing to  her la te  
d if f i0I\  t *la t  t h ' s co llis ion  happened. I t  seems 

n c u lt to  say o f  a vessel o f  th a t  so rt, encumbered 
wv? was, th a t  she shou ld  be able to  take  ac tion  
Sh n Would av° id  the  co llis ion  w ith  the  Rotorua. 
e o f  haci n? reason to  suppose th a t  th e  Rotorua was 
no rtn  ° n  in  th e  c ircum stances o r fa r th e r  to  the  
th a t th a n  she a lready  was. D r iv e n  fro m
hav ’ ™r ‘ ® ateson said : “  N o, she cou ld  always 
th  6 S°ne to  the  sou thw ard .”  I t  is q u ite  tru e  

the  m aster, Connelly, when faced w ith  the

fa c t th a t  th e  w a te r was open to  th e  southw ard, 
a d m itte d  th a t  i t  was. B u t he had  no d u ty  to  go 
to  the  sou thw ard . C apta in  B irn ie  advises me, and 
I  accept i t  to  th e  fu ll,  th a t  th a t  course w ou ld  have 
been ju s t  as dangerous as th e  one he to o k . H is  
c ra ft  w ou ld  have been no less across the  t id e  i f  he 
had a tte m p te d  to  m ake a sudden m ovem ent to  the  
sou thw ard  th a n  th e y  were b y  h is a tte m p t to  make 
a sudden m ovem ent to  th e  no rth w a rd . I t  seems 
to  me th a t  the  a rgum ent is q u ite  u n in te llig ib le  and 
th e  c la im  seems to  be a lm ost an a b su rd ity .

W h a t is the  r ig h t  am oun t o f b lam e to  a pportion  
between these tw o  vessels ? N o d o u b t th e  Rotorua 
was th e  o r ig in a l o ffender. I t  was the  Rotorua th a t  
p u t th e  Colorcrete in  th e  in i t ia l  d iff ic u lty , b u t the  
Colorcrete was also an offender in  n o t app ris ing  the  
Rotorua o f  w h a t she in tended  to  do a t an ea rlie r 
stage. I  th in k  she was n o t o n ly  w rong  in  n o t 
w h is tlin g  under the  ru le  when she to o k  ac tion , b u t 
I  th in k  she was to  b lam e in  seamanship in  n o t ta k in g  
ea rlie r a c tio n  and app ris in g  th e  Rotorua a t an 
ea rlie r t im e . In  th a t  I  am  fo r t if ie d  b y  C apta in  
B irn ie , w ho agrees w ith  me th a t  th a t  fa u lt  in  such 
circum stances is n o t a ve n ia l one a nd  th a t  seaman
sh ip  d id  requ ire  and dem and o f  the  Colorcrete th a t  
she should do he r best to  awaken th e  Rotorua to  th e  
d ifficu ltie s  th a t  th e  Rotorua was crea ting .

The p ropo rtions  o f  b lam e, there fo re , th a t  I  f in d  
are th a t  the  Rotorua shou ld  p a y  tw o -th ird s  and the 
Colorcrete o n e -th ird  o f  th e  damages, costs being 
awarded in  th e  same p ro p o rtio n .

S o lic ito rs  fo r  the  p la in tif fs , Ince, Roscoe, Wilson, 
and Glover.

S olic ito rs  fo r  th e  defendants, W illiam  A . Crump 
and Son.

February  20, 21, and 25, 1936.

(B e fo re  Bucknill, J .)

The Clan Colquhoun. (a)

C o llis ion in  T ilb u ry  M a in  Dock— T ug and 
tow— Negligence —  Contract (P o rt o f London  
A u th o rity 's  Towage C ond itions)— Damage 
aris ing  in  the course o f and in  connection 
w ith  the towage ”  —  P o rt o f London Dock 
Bye-laws, 1928, bye-law  19— Regulations fo r  
Preventing Collisions at Sea, art. 29.

T h is  was a c la im  brought by the P o rt o f London  
A u th o rity , the owners o f the twin-screw steam tug
B .,  against C lan L in e  Steamers L im ited , owners 
o f the twin-screw steamship C. C., fo r  damage 
sustained by the B .,  which arose out o f° a  
collis ion between the C. C. and the B .  in  T ilb u ry  
M a in  Dock. The p la in t if fs  alleged that the 
collis ion was solely caused by the negligence 
or breach o f statutory du ty o f the defendants, 
and they also claimed that the defendants were 
liable under the towage contract. The defend
ants, w h ils t adm itting  the contract, denied 
negligence or breach o f statutory duty, and by 
a counterclaim  fo r  the damage sustained by 
the C. C. alleged that the co llis ion and damage 
were solely due to the negligence or breach o f  
contract o f the p la in t if fs . The C, C . had a 
cruiser stern, and each o f her propellers had 
fo u r  blades, which projected about 2f t .  outside 
the counter. The propellers were about 17f t .

(“) Reported by J. A. Petrie, Esq., Barrlster-at-Law.
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fro m  the stern. The C. C. was in  charge o f a 
dock p ilo t, and the B .  o f her mate as acting 
master.

The case fo r  the p la in t if fs  was that the B .  was in  
T ilb u ry  M a in  Dock w a iting  to assist the C. C. 
fro m  the lock to her berth. The C. C. had the
S., another tug belonging to the p la in tiffs , 
towing ahead, and the C. C. was assisting 
w ith  her own engines as she came ahead 
in to  the dock. The B .  went towards her 
and got her po rt bow along the starboard 
side o f the C. C. ju s t fo rw a rd  o f the m ainm ast. 
The B . ’s starboard engine was w ork ing at 
slow speed ahead when she threw a heaving 
line  on board the C. C. She then waited fo r  
the tow rope to be made fast, and, w h ile so 
w aiting , those on board the B .  noticed that the
C. C. was s t i l l  w ork ing her starboard engine 
and that the po rt quarter o f the B . was being 
drawn under the counter o f the C. C. The
B . accordingly sounded a succession o f 
short blasts and p u t her starboard engine f u l l  
speed ahead in  an effort to throw her stern 
clear, but the C. C ., having fa ile d  to stop her 
engine, holed the B .  below the water line  w ith  
her moving propeller, causing so much damage 
that the B .  had to be beached to prevent her 
s in k ing  in  deep water. The p la in t if fs  charged 
those on board the C. C. w ith  keeping a bad 
look-out, w ork ing the C. C .’s engines w ithou t 
the previous consent o f the dock master, im 
prope rly  w ork ing her starboard engine, fa i l in g  
to heed w a rn ing  sound signals, proceeding at 
excessive speed, and fa i l in g  to comply w ith  
bye-law 19 o f the P o rt o f London Dock Bye-laws, 
1928, and art. 29 o f the Regulations fo r  
Preventing Collis ions at Sea. The p la in t if fs  
fu rth e r contended that the tug  B .  was supplied, 
in  pursuance o f a w ritten  towage contract in  
the fo rm  o f the P o rt o f London A u th o rity 's  
Towage Conditions, under clause 4  o f which  
the defendants undertook “  to bear and pay  
fo r  any loss or damage to any . . . tug . . . 
occurring in  the course o f and in  connection 
w ith  the towage . . . which m ay arise fro m  
or be occasioned by . .  . collisions  . . . 
whether such causes, pe rils  or other things 
have been caused or contributed to by the 
negligence, default or error o f judgm ent o f 
any officers or servants o f the P o rt A u th o rity  
whatsoever.”  The p la in t if fs  contended that 
by v irtue  o f the above words the defendants 
were liable.

The defendants' case was that the C. C. was 
entering T ilb u ry  M a in  Dock through the 
New Lock entrance. Boards were displayed  
on the poop ra ils  on either side o f her w ith  the 
fo llow ing  words in  large letters upon them : 
“  Notice.— T w in  screws. Keep clear o f the 
blades." The C. C. had the tug S. ahead, and  
w ith  her own engines w ork ing at “  Slow "  was 
m aking about one or two knots through the 
water. A  good look-out was being kept on 
board o f her. When the B .  came alongside 
and passed a hand-line on board, those on 
board the C. C. hailed the B .  and warned her 
not to drop down towards the propellers. As,

however, the B .  was seen to be dropp ing a ft 
she was again ha iled not to drop fu rth e r astern 
because o f the propellers. The hand-line was 
then thrown overboard and the C. C .’s starboard 
engine was stopped as soon as possible, but the 
B . ’s pa rt quarter struck the propeller before i t  
had stopped revolving, doing considerable 
damage. I n  support o f th e ir ' counterclaim, 
the defendants alleged that the B .  was g u ilty  
o f a bad look-out, that she fa ile d  to keep dear 
o f the C. C. and o f her starboard propeller, that 
those on board the B .  fa ile d  to heed the visib le  
and audible warn ings given by the C. C., 
and that the B .  d id  not use her engines so as to 
keep moving ahead w ith  the C. C . The 
defendants fu rth e r sa id  that the towage contract 
had not begun to be performed, as the tow rope 
had not been passed to o r by the B .  They 
alleged breach by the p la in t if fs  o f the towage 
contract, “ in  that they fa ile d  to exercise due 
diligence p rope rly  to m an the sa id  tug, in  that 
her master was absent and a deckhand was in  
charge."

I n  the ir rep ly  the p la in t if fs  denied breach o f  
contract and sa id  that the B .  was in  command 
o f her mate as acting-m aster; that the said  
mate was a m an o f considerable experience, 
who had had charge o f the B .  on frequent 
occasions ; and that, in  any event, i f  there 
were such a breach as alleged, i t  d id  not cause 
or contribute to the co llis ion  and damage.

I n  the course o f h is cross-examination, the mate 
o f the B .  admitted that, in  manoeuvring the B .,  
he had assumed that the C. C. was a single
screw steamship, and that i f  he had known that 
the C. C. was a twin-screw steamship he would  
have acted d ifferently.

H eld, (1) that the accident was wholly due to the 
im proper way in  which the B .  was handled, 
by reason o f the ignorance o f her acting master 
about the position  o f the C . C .’s propellers. 
I n  his Lo rdsh ip 's  view, the mate ought to  
have known before he came alongside the C. C. 
that she had tw in  screws. Because he d id  not 
realise that the C. C. had tw in  screws, he went 
alongside in  a m anner which would have 
been proper fo r  a single-screw ship, but in  
which he would not have come alongside had 
he known there were tw in  screws. On the 
other hand, there was no evidence o f such 
general incompetence as to say that the B . 
was im p rope rly  manned. A s  fo r  those in  
charge o f the C. C., the judge fo u n d  that they 
acted as soon as they could reasonably be 
expected to act in  the circumstances. (2 ) That 
bye-law 19 o f the P o rt o f London Bye-laws 
d id  not app ly  to the C. C .a t  the tim e in  question, 
but that, i f  the bye-law d id  app ly , there had 
not been any breach o f i t  by the defendants 
because, on the facts, the C. C. had used her 
engines w ith  the p la in t if fs ' consent. I f  he 
was wrong about this, and the C. C. d id  commit 
a breach, then the damage was caused p a r tly  
by the negligent navigation o f the B .  and p a rtly  
by the breach o f the bye-law ; but in  view o f his  
fin d in g s  i t  was not necessary fo r  h im  to decide
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whether the defendants would be liable fo r  
damage contributed to by a breach o f the bye-law.
(3 ) That clause 4  o f the towage contract (which 
requires the owner o f the sh ip  “  so being towed ”  
to p a y  fo r  any damage through co llis ion w ith  
the A u th o rity 's  p roperty , whether or not such 
collis ion was caused or contributed to by the 
negligence o f the A u th o rity 's  servants) con
templated that clause 1 o f  the contract (dealing  
•with the times at which towage was to be deemed 
to commence and end) had been complied w ith , 
and that in  a case o f th is k in d  the court ought 
riot to in te rpre t the contract in  such a way as 
to entitle the A u th o rity  to recover damages 
fro m  the ship in  respect o f damage to the 
A u th o rity 's  prope rty  brought about through 
the negligence o f the A u th o rity 's  servants i f  
any other reasonable in te rpre ta tion  could 
f a i r ly  be p u t upon i t ; that clause 1 could be 
interpreted as m eaning that towage in  the case 
o f towage by two tugs should commence when 
the tow rope had been passed to each o f the two 
tugs contracted fo r ,  and that on that in te rpre
ta tion the terms o f the contract d id  not entitle  
the p la in t if fs  to recover damage, and d id  not 
protect them fro m  l ia b il ity  fo r  the negligence 
o f the ir servants in  charge o f the B .  (4) That 
the defendants were accordingly entitled to 
succeed on the c la im  and counterclaim  w ith  
costs.

D am a g e  b y  collis ion.
The p la in tiffs  were the  P o rt o f London  A u th o r ity ,  

owners o f th e  tw in -screw  tu g  Beam (168 tons 
gross) and also o f th e  tu g  Sirdar. The defendants 
"e re  th e  Clan L in e  Steamers L im ite d , owners o f 
the cruiser s te rn  tw in -screw  steamship Clan 
Colquhoun (7941 tons gross). The co llis ion  
Recurred between the Beam and  Clan Colquhoun 
•n T ilb u ry  m a in  dock a t abou t 8.35 a.m. on the  
K ith  M ay, 1935, a t a t im e  when th e  Beam was 
about to  m ake fa s t to  th e  Clan Colquhoun and 
the  Sirdar was a lready fas t arid  to w in g , ahead.

The facts su ffic ien tly  appear fro m  the  head- 
note, b u t a t the  hearing the  fo llo w in g  were the  
contentions p u t fo rw a rd  b y  counsel.

I t  was argued on beha lf o f th e  p la in tiffs  th a t, 
assuming, co n tra ry  to  th e  p la in tif fs ’ con ten tion , 
th a t th e  Beam was negligent, th e  p la in tiffs  were 
nevertheless e n tit le d  to  recover under clause 4 
o f the towage co n tra c t w h ich  was as fo llow s : 

The ow ner o r owners o f a nd /o r the  person or 
Persons in terested in  th e  ship, vessel o r c ra ft  so 
oe>ng tow ed o r transpo rted  hereby agree and 
undertake to  bear and pay fo r  any loss o f o r damage 
to  any o f th e  P o rt A u th o r i ty ’s p ro p e rty  ( in c lu d ing  
the tu g  o r tugs engaged in  such towage o r tra n s 
po rt) o r premises occurring  in  th e  course o f and in  
connection w ith  th e  towage o r tra n sp o rt w h ich  
1T1ay arise fro m  o r be occasioned b y  the  fo llow ing  
causes, perils  o r o the r th ings, v iz . : P erils  o f the  
seas, rive rs  o r nav iga tion , collis ions . . . w hether 
such causes perils or o ther th ings have been caused 
or co n trib u te d  to  b y  th e  negligence d e fau lt or 
c jro r  o f ju d g m e n t o f any officers o r servants o f the 
P ° r t  A u th o r ity  whatsoever. . . . ”  A ccord ing  to  
clause X, w h ich  p rov ided  as fo llow s : “  F o r the  
Purpose o f these te rm s and cond itions the  towage 
° r  tra n sp o rt shall be deemed to  have commenced 
' vl|en the  to w  rope has been passed to  o r b y  the  
ug and to  have ended when th e  to w  rope has 

Ueen f in a lly  s lipped,”  th e  towage commenced

when th e  to w  rope had been passed to  o r b y  th e  
Beam. The con tra c t was fo r  tw o  tugs, b u t  a t 
the  tim e  o f the  accident, a lthough the  to w  rope 
had no t been passed to  th e  Beam, th e  Sirdar was 
fas t and was a c tu a lly  tow ing . The towage the re 
fore had commenced. The co llis ion  occurred 
b o th  “  in  th e  course o f and in  connection w ith  ”  
the  towage, and th e  present case cou ld  there fore  
be d is tingu ished fro m  The Carlton ; 18 Asp. M a r. 
La w  Cas. 240 ; (1931) P. 186, 194), where th e  
accident was held n o t to  have occurred “  in  
connection w ith  ”  the  towage. The whole cause 
o f th e  co llis ion was th e  im proper w o rk in g  o f 
th e  Clan Colquhoun's engines in  breach o f bye
law  19, th e  term s o f  w h ich  were as fo llow s : “  N o 
person sha ll w o rk  o r cause to  be w orked  th e  
p rope lling  engines o f any ship in  th e  dock fo r  any 
purpose except w ith  th e  previous consent o f th e  
dock m aster and a t such tim e  and place and in  
such m anner as he shall approve. P ena lty  51." 
“  Such consent is o n ly  g iven ( i f  a t a ll)  on th e  term s 
th a t  the  person on whose beha lf the  app lica tion  
fo r th e  same is made w il l  be responsible fo r  a ll 
damage caused b y  w o rk in g  such engines and w il l  
in d e m n ify  and save harmless th e  A u th o r i ty  and 
its  officers against a ll c laim s in  respect o f  such 
damage.”  U nder clause 19, even i f  perm ission 
was g iven to  w o rk  th e  engines, th e  defendants 
were responsible and were bound to  in d e m n ify  
the  p la in tif fs  against a ll claims in  respect o f 
damage caused b y  such w o rk ing . A lth o u g h  the  
bye-law  was o ften  disregarded, i t  cou ld  o n ly  be 
broken a t th e  sh ip ’s risk . The present case was a 
com plete Davies v . M ann  case. N o tw ith s ta n d in g  
any negligence b y  th e  p la in tiffs , those on board 
the  Clan Colquhoun had fu l l  o p p o rtu n ity  to  take  
action  to  avo id  the  collis ion, and, hav ing  fa iled  
to  take such action  in  due tim e , th e y  were alone 
to  blame fo r  the  whole damage.

Counsel fo r  th e  defendants said th a t  th e  con trac t 
o f towage had never become operative , as o n ly  
one o f  the  tw o  tugs con tracted  fo r had been made 
fast. H e ind ica ted  th e  abuses w h ich  m ig h t arise 
i f  any o ther in te rp re ta tio n  were placed upon the  
con trac t. R e fe rring  to  The Carlton (sup.) he said 
th a t  th e  facts in  th is  case were stronger in  the 
defendants’ fa vo u r th a n  th e y  were in  th a t  case, 
where i t  was held th a t  th e  damage was n o t “  in  
connection w ith  towage.”  H e fu r th e r  subm itted  
th a t  on th e  facts the  defendants were e n tit le d  to  
succeed on the  a llegation th a t  th e  tu g  was n o t 
p rope rly  manned. As to  th e  alleged breach o f 
the  bye-laws, he contended th a t  th e y  were m ere ly 
rules o f conduct and could n o t a pp ly  to  vessels 
nav iga ting  th ro u g h  the  dock. T he y  had to  use 
th e ir  engines in  order to  reach th e ir  be rth . I f  
the  p la in tiffs  were r ig h t,  even th e  engines o f tugs 
could n o t be used w ith o u t perm ission f irs t  being 
ob ta ined  and the  p la in tiffs  had n o t proved th a t  
the  Beam had th e  dock m aster’s perm ission to  
move her engines a t any p a rtic u la r tim e  o r place 
o r in  any p a rtic u la r m anner. The  Clan Colquhoun, 
moreover, had been ordered b y  th e  dock m aster 
to  s ta rt her engines in  order to  leave th e  lock. I t  
was n o t negligence on the  p a rt o f the  Clan Colquhoun 
to  have disregarded a ru le  w h ich  th e  A u th o r ity  
m ak ing  th e  ru le  its e lf disregarded and le t everybody 
else disregard.

The fo llow ing  cases were referred to  b y  counsel 
fo r th e  defendants ; The Age (1923 L I. L .  Rep. 
172), where i t  was held b y  H i l l ,  J . th a t  tugs w h ich  
are m aking  fas t to  a sh ip necessarily ta ke  upon 
themselves th e  m a in  burden o f keeping clear, and 
The Glengarry (1926, 25 L I.  L . Rep. 374), in  w h ich
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th e  above decision was c ited  w ith  app rova l b y  L o rd  
F lem in g  in  th e  C o u rt o f Session.

Reference was also made to  Spaight v . Tedcastle 
(4  Asp. M ar. L a w  Cas. 406 ; 1881-2, 44 L .  T . R ep. 
5 89 ; 6 A p p . Cas. 217).

H is  L o rd sh ip  to o k  t im e  to  consider his judgm en t, 
w h ic h  he de livered on th e  2 5 th  F ebrua ry .

H . G. Willmer, fo r  th e  p la in tiffs .

R. F . Hayward, K .C ., fo r  th e  defendants.

B uckn ill, J.— In  th is  case th e  p la in tif fs , th e  
P o rt o f  London  A u th o r i ty ,  are th e  owners o f  th e  
steam  tu g  Beam. The defendants and coun te r
c la im an ts  are th e  owners o f  th e  steam ship Clan 
Colquhoun. The Beam is a tw in -screw  tu g  o f 
9 1 ft. in  leng th , and a t  th e  m a te r ia l t im e  was in  
charge o f  a m an ca lled P o rte r. The Clan Colquhoun 
is  a tw in -screw  vessel o f  4 5 0 ft. in  le n g th  and has a 
c ru iser s te rn . E ach  p rope lle r has fo u r blades, and 
th e  extrem e t ip  p ro jec ts  a bou t 2 f t .  outs ide the  
counte r. E ach  p rope lle r is a bou t 17 ft. fro m  the  
s te rn .

The  co llis ion  occurred a t abou t 8.34 a .m . on 
th e  16 th  M ay, 1935, in  T ilb u ry  M a in  D ock, near 
th e  new lo ck  entrance. The w ea ther was fine and 
c lear ; the re  was no w in d  and  no t id e . The Beam, 
w h ich  was under co n tra c t to  m ake fa s t and  to w  
th e  Clan Colquhoun, was s tru c k  th ree  blows on 
her p o r t  side a f t  b y  th e  re v o lv in g  sta rboard  
p rope lle r o f th e  ship.

The  m a te r ia l fac ts , as I  f in d  th e m , are as fo llow s. 
W hen th e  Clan Colquhoun, w h ich  was bound in to  
T ilb u ry  M ain  D o ck  fro m  th e  lock, cleared th e  lo ck  
entrance, th e  Beam, w h ich  was th e n  ly in g  o ff the 
southern side o f  th e  new entrance, proceeded to  
her and fe ll alongside her s ta rboa rd  side a b a ft 
am idsh ips. The sh ip  a t th is  t im e  had th e  P o rt 
o f London  A u th o r i ty ’s tu g , Sirdar, fa s t ahead 
to w in g  her, and th e  sh ip  was also using her m a in  
engines, w h ich  were w o rk in g  a t  slow  ahead. The 
sh ip  was m ak ing  about tw o  to  th re e  kno ts . The 
sh ip  was e x h ib it in g  th e  fo llo w in g  no tice  in  large 
le tte r in g  on th e  poop ra ils  on b o th  sides : “  N o tice . 
T w in  screws. Keep clear o f  th e  blades.”

In  m y  ju d g m e n t, P o rte r  o ugh t to  have know n 
before he w e n t alongside th e  ship th a t  she had tw in  
screws. H e  saw th a t  th e  sh ip  was using her own 
engines, b u t  the re  w ou ld  n o t be su ffic ien t sw ir l 
o f  w a te r c lea rly  to  ind ica te  th a t  th e  ship had  tw in  
screws. Because he d id  n o t realise th a t  th e  ship 
had tw in  screws he came alongside her in  a w ay 
w h ich  he th o u g h t p roper i f  she had  been a single
screw sh ip , b u t w h ich  he w o u ld  n o t have done 
i f  he had know n th a t  she had tw in  screws.

H a v in g  come alongside th e  ship on m ore o r less 
th e  same heading as th e  sh ip , w ith  h is  p o r t  engine 
w o rk in g  ahead and h is  s ta rboard  engine stopped, 
and  in  a p o s itio n  in  w h ich  h is s te rn  was n o t more 
th a n  3 0 ft. fo rw a rd  o f  th e  re v o lv in g  sta rboard  
p rope lle r, he then  stopped h is p o rt engine and p u t 
his s ta rboa rd  engine slow ahead, and one o f  the  
tu g ’s crew  th re w  a heav ing  lin e  on to  th e  sh ip ’s 
deck. There was a v e ry  sho rt de lay on th e  p a rt 
o f  th e  sh ip ’s crew  in  ta k in g  h o ld  o f th e  heaving 
line , and then  one o f her crew  p icked  i t  u p  and 
ca rried  i t  a f t  in  o rde r to  m ake i t  fa s t to  th e  end o f  
th e  sh ip ’s to w  rope, w h ich  was ly in g  a ll ready 
fo r  use on th e  sh ip ’s poop.

W h ile  th is  was be ing done P o rte r  a llow ed th e  
Beam to  fa ll astern tow ards th e  sh ip ’s s te rn  and to  
g e t dangerously near th e  re vo lv in g  sta rboard  
p rope lle r. The  sh ip  was under s lig h t p o rt wheel 
and  her s te rn  was te n d in g  to  come tow ards th e  tug . 
As soon as th e  tu g  s ta rte d  to  d raw  dangerously

near th e  p rope lle r o f  th e  sh ip  th e  second officer 
o f  th e  sh ip , w ho was on w a tch  a f t ,  ha iled  her to  go 
ahead and keep clear o f  th e  propellers, and a lm ost 
im m e d ia te ly  a fte rw ards te legraphed to  the  bridge 
to  s top  th e  engines, and th is  was done, b u t before 
th e  s ta rboard  p rope lle r was in  fa c t s ta tio n a ry  i t  
s tru c k  th e  tu g  th ree  blows w ith  three d iffe re n t 
blades. A  second o r tw o  before th e  f irs t  b low  the 
tu g  sounded a series o f  sho rt blasts to  ind ica te  
th a t  she was in  d ifficu ltie s .

On these fac ts  each side has b lam ed the  o her 
fo r  the  accident. I n  m y  v ie w  th e  accident was 
w h o lly  due to  th e  im p rope r w a y  in  w h ich  the  tu g  
was handled  b y  reason o f  the  ignorance o f  her 
m aste r about th e  pos itio n  o f  th e  propellers o f  th e  
sh ip . I n  consequence th e  tu g  was im p ro p e rly  
a llow ed to  d rop  back along th e  sh ip ’s side. I  
th in k  th a t  th e  tu g  could, w ith o u t any d if f ic u lty  
on he r p a rt,  have k e p t clear o f  th e  p rope lle r up 
to  a v e ry  sho rt t im e  before th e  accident i f  her 
m aste r had been so m inded. In  m y  v ie w  those in  
charge o f  the  sh ip  acted  as soon as th e y  cou ld  be 
reasonably expected to  a c t under the  circum s lances.

I t  is tru e  th a t  th e  p ilo t  o f the  ship on the  bridge 
and  th e  second officer a f t  saw th a t  th e  tu g  came 
alongside in  a p o s itio n  in  w h ich  i t  was necessary 
fo r  her to  be v e ry  ca re fu l i f  she was to  keep clear 
o f  th e  s ta rboard  p rope lle r. B u t I  th in k  th a t  the  
p ilo t  and  th e  second officer were e n tit le d  to  expect 
th e  Beam to  take  the  necessary steps to  keep c lear 
o f  th e  prope lle r. The Beam is a tw in -screw  tu g  
w ith  pow erfu l engines, and the re  w o u ld  have been 
no d if f ic u lty  in  keeping th e  tu g  clear o f  the  p rope lle r 
a fte r  she had come alongside th e  sh ip  i f  he r m aster 
had w ished to  do so, and w h ich  he w ou ld  have done 
i f  he had been aware o f th e  pos itio n  o f th e  p rope lle r. 
L o o k in g  back, no d o u b t, i t  seems th a t  i t  w ou ld  
have been a wise p recau tion  fo r  the  p ilo t  o f the 
sh ip  to  have stopped the  engines as soon as he saw 
th e  tu g  come alongside. T h is  was an a c t w h ich  
the p ilo t  said i t  was unusual fo r  the  tu g  to  do, and 
the p ilo t  said th a t  th e  tu g  was “  to o  fa r a f t  fo r 
m y  lik in g ,”  to  quote  h is own words. B u t I  do n o t 
th in k  th a t  he was neg ligent n o t to  s top  th e  s ta r
board prope lle r a t once. As H i l l ,  J . rem arked  in  
The Age (17 L I .  L .  Rep. 172, a t p . 173) : “  Tugs 
w h ich  are m ak ing  fa s t to  a sh ip  necessarily take 
upon themselves the  m a in  burden o f keeping 
c lear.”  I  th in k  th a t,  apa rt fro m  a possible breach 
o f  bye-law  N o. 19, th e  p la in tif fs  have fa ile d  to  
establish th a t  th e  n a v ig a tion  o f  th e  ship was 
neg ligent.

I  have now to  consider th e  p o in t made b y  the  
p la in tif fs  as to  th e  alleged breach o f  bye-law  No. 19. 
The  e x is tin g  P o r t o f London  D o ck  Bye-law s were 
confirm ed b y  th e  M in is te r o f  T ra n sp o rt .on the 
20 th  September, 1928, and bye-law  N o. 19 is in  the 
fo llo w in g  te rm s : “  N o  person sha ll w o rk , o r cause 
to  be w orked , th e  p rope lling  engines o f any ship 
in  th e  dock fo r  a n y  purpose except w ith  th e  
prev ious consent o f th e  dock m aster, and a t such 
tim e  and place and in  such m anner as he shall 
approve. P ena lty , 51. Such consent is o n ly  g iven  
( i f  a t a ll)  on th e  te rm s th a t  th e  person on whose 
beha lf the  a p p lica tio n  fo r  the  same is made w i l l  be 
responsible fo r  a ll damage caused b y  w o rk in g  such 
engines and  w il l  in d e m n ify  an d  save harmless the  
a u th o r ity  and its  officers aga inst a ll c la im s in  
respect o f such damage.”

B ye-law  N o. 2 gives ce rta in  d e fin it ions and states 
th a t  a “  D ock ”  means any dock o f th e  a u th o r ity  
and  an y  p a rt o f  a dock, and an y  basin, lock , cu t, 
o r entrance connected th e re w ith , and includes the 
quays, wharves, waiis, je tt ie s  and p iers o f  such 
dock. “  D o ck  m aste r ”  means th e  dock m aste r o f 
such premises, “  and sha ll inc lude  h is and th e ir
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d u ly  au thorised deputies and assistants,”  and 
“  Ship ”  means every  vessel n o t prope lled b y  oars 
w h ich  is in tended  to  go to  sea, o r w h ich  is in tended 
to  ca rry  passengers fo r  p ro fit  o r pleasure.

I t  was argued on beha lf o f the  P o rt o f London 
A u th o r ity  th a t  a t the  tim e  o f the  co llis ion th e  ship 
was a d m itte d ly  using her p rope lling  engines, and 
th a t  no consent o f th e  dock m aster had been 
obtained ; th a t  the  ship had, therefore, com m itted  
a breach o f  the  bye-law, and th a t  the  damage to  
the  tu g  was caused b y  th is  breach.

On th is  bye-law  the  fo llo w in g  questions arise : 
F irs t ly ,  d id  th e  bye-law  a pp ly  to  the  Clan 
Colquhoun, w h ich  was nav iga ting  in  th e  dock w ith  
the  perm ission o f the  P o rt o f London A u th o r ity  ? 
Secondly, i f  the  bye-law  d id  app ly, had th e  defend
ants obta ined the  previous consent o f th e  dock 
m aster to  use the  p rope lling  engines o f the  ship ? 
T h ird ly , can i t  be said th a t  th e  mere breach o f 
the bye-law  affords a cause o f action  to  the  p la in tiffs  
to  recover th e  am ount o f the  damage caused b y  
the breach ?

So fa r as the  Clan Colquhoun is concerned, on 
th is  p a rtic u la r m orn ing  the  course o f  conduct by  
th e  parties had been as fo llows. The owners o f 
the  ship asked the  P o rt o f London A u th o r ity  to  
supp ly tw o  tugs to  to w  th e  vessel fro m  lock to  
be rth  on certa in  term s. In  pursuance o f th is  
request tw o  tugs, th e  Sirdar and th e  Beam, were 
detailed fo r  th e  towage. In  accordance w ith  the  
usual practice, th e  Sirdar made fast ahead 
and towed, and the  Beam was preparing  to  m ake 
fast astern. The Beam's jo b  was to  assist the  
ship to  m ake a right-ang led  tu rn  under p o rt wheel 
in to  her b e rth  in  the  E as t B ranch D ock. F rom  the 
entrance lock to  the  sh ip ’s b e rth  is rough ly  about 
1000yds.

W hen th e  ship was in  th e  entrance lock  and the  
rnner gates were open, the  dock m aster sounded a 
signal o f  tw o  sho rt blasts, w h ich  is th e  usual 
signal fo r th e  ship to  come ahead on her m ain  
engines. The sh ip ’s engines were then  p u t ahead 
w ith  the  knowledge o f th e  dock m aster, and the 
ship steamed o u t o f  the  lock. A fte r  she had been 
going ahead on her engines fo r  about tw o  m inutes 
the  Sirdar made fas t ahead, and th e  ship con
tinued  to  w o rk  her engines slow ahead u n t i l  the  
collis ion, w h ich  occurred about tw o  m inutes a fte r 
the Sirdar made fast. I t  was proved on behalf o f 
the ship, and n o t d isputed on behalf o f the  P o rt 
° f  London A u th o r ity ,  th a t  i t  was the  un iversa l 
Practice o f  ships o f th e  Clan L ine , and indeed o f a ll 
ships nav iga ting  th ro u g h  the  dock as th is  ship 
" ’as doing on th is  occasion, to  use th e ir  m a in  engines 
to  assist in  th e  towage, and th a t  no com p la in t about 
sUch use had ever been made b y  th e  P o rt o f Lond  on 
A u th o rity . P o rte r, the  acting  m aster o f the  Beam, 
adm itted  th a t  there  was no th ing  unusual in  the  Clan 
Colquhoun using her engines, and th a t  i t  was usua lly  
done.

In  m y  view , bye-law  No. 19 d id  n o t a p p ly  to  the  
Clan Colquhoun a t th e  tim e  in  question. I f  bye
law  No. 19 applied, I  th in k  th a t  th e  ship d id  n o t 
com m it a breach o f i t  because the  previous consent 
®f the dock m aster to  use th e  engines was g iven, 
f f  the  Clan Colquhoun d id  com m it a breach, then  
fhe damage was caused p a r t ly  b y  th e  negligent 
Navigation o f the  tu g  and p a r t ly  b y  the  breach o f 
the bye-law. I t  is n o t necessary fo r me to  decide 
the  nice question w he ther the  defendants w ou ld  be 
hable to  the  p la in tiffs  fo r  damage con trib u te d  to  
by a breach o f the  bye-law , and w he ther in  such a 
case as th is  sect. 1 o f the  M aritim e  Conventions 
A c t, 1911, w ou ld  app ly , and th a t  th e  l ia b il i ty  
should be apportioned.

The n e x t p o in t th a t  arises is as to  the  construction

o f th e  towage con trac t. The P o r t o f  London 
A u th o r ity  contended th a t  b y  th e  te rm s o f the  
towage con trac t the  owners o f  th e  ship agreed to  
pay fo r  an y  damage to  any o f  the  P o rt A u th o r i ty ’s 
p ro p e rty  ( inc lud ing  the  tu g  o r tugs engaged in  such 
towage o r tran sp o rt) w h ich  m ig h t arise from  
collis ion, w hether such co llis ion was caused o r 
con trib u te d  to  b y  th e  negligence o f any officers 
o f the  P o rt A u th o r ity .

The f irs t p o in t made on behalf o f th e  ship was 
th a t  th e  P o rt o f  London A u th o r ity  could n o t cla im  
th e  benefit o f  the  p ro tec tion  and in d e m n ity  term s 
in  th e  towage con tra c t because a t th e  tim e  o f the  
accident these term s had n o t come in to  operation. 
The p o in t arises b y  reason o f clause 1 o f th e  towage 
term s, w h ich  is as fo llow s : “  F o r the  purpose o f  
these term s and cond itions the  towage or tra n sp o rt 
shall be deemed to  have commenced when the  to w  
rope has been passed to  o r b y  the  tu g  and to  have 
ended when the  to w  rope has been f in a lly  s lipped.”

I t  was argued b y  M r. H ayw ard , on beha lf o f the  
ship, th a t  a d m itte d ly  the  to w  rope had n o t been 
passed to  the  Beam a t the  tim e  o f th e  collis ion, and 
therefore the  towage had n o t commenced, and th a t  
the  p ro tec tion  and in d e m n ity  term s o n ly  a p p ly  to  
a co llis ion occurring in  th e  course o f th e  towage.

I t  was a d m itte d  on beha lf o f th e  P o r t o f London  
A u th o r ity  th a t  th is  con ten tion  w ou ld  be sound 
i f  the  towage was to  be done b y  th e  Beam alone, 
b u t M r. W illm e r argued th a t  in  th is  case th e  towage 
was to  be done b y  tw o  tugs, and th a t  th e  towage 
commenced when one o f  th e  tugs, nam ely, the  
Sirdar, had s ta rted  tow ing . Clause 1, to  w h ich  
I  have referred, says th a t  the  towage m ust be 
deemed to  have commenced when th e  to w  rope has 
been passed to  th e  tu g . B u t in  th is  case th e  con
tra c t  is fo r  towage b y  tw o  tugs. In  such a case 
does th e  expression “  th e  tu g  ”  mean each o f  “  th e  
tw o  tugs ”  o r does i t  mean “  e ithe r o f th e  tw o  
tugs ”  ? The term s, taken  as a whole, appear to  
contem plate the  engagement o f the  tw o  tugs. The 
view  th a t  the  words “  the  tu g  ”  in  clause 1 mean 
“  each o f th e  tw o  tugs ”  in  th is  case is borne o u t 
b y  clause 2. Clause 2 says th a t  d u rin g  th e  towage 
th e  masters and crews o f th e  tugs sha ll cease to  be 
under the  con tro l o f the  P o rt A u th o r ity ,  and sha ll 
become sub ject in  a ll th in g s  to  the  orders and  
co n tro l o f the  m aster o f th e  ship. B u t i f  th e  towage 
s ta rts  when one o f the  tw o  tugs makes fast, how 
can the  second tu g  be under the  co n tro l o f the  
m aster o f th e  to w  i f  th a t  tu g  is a t the  o ther end 
o f the  dock and is m ak ing  her w ay  to  the  ship to  
be tow ed  ?

A ga in , clause 4, w h ich  is th e  p ro te c tio n  clause, 
refers to  the  owner o f the  ship so being tow ed pay ing  
fo r  damage to  any o f the  P o rt o f London A u th o r ity ’s 
p ro p e rty  (inc lud ing  the  tu g  o r tugs engaged in  
such towage). Here, again, I  th in k  th is  clause 
contem plates th a t  th e  towage b y  th e  tw o  tugs 
shall have sta rted , nam ely, th a t  the  to w  rope has 
been passed to  each o f the  tw o  tugs. I t  is to  be 
noticed th a t  the  owners o f the  Clan Colquhoun 
asked the  P o rt o f London A u th o r ity  to  supp ly 
tw o  tugs to  to w  the  ship “  upon th e  term s and 
conditions endorsed hereon.”  I f  the  owners o f the  
ship consider th a t  tw o  tugs are needed fo r  the  task, 
i t  seems unreasonable to  ho ld  the  ship liab le  fo r  
damage done th ro u g h  the  negligence o f the  P o rt 
o f  London A u th o r ity ’s servants when o n ly  one tu g  
is fas t and tow ing . On the  o ther hand, i f  clause 1 
o f  the  term s should be read in  th is  case to  mean : 
“  The towage or tra n sp o rt sha ll be deemed to  have 
commenced when th e  to w  rope has been passed to  
o r b y  e ithe r o f the  tw o  tugs,”  then  the  p la in tiffs  
are in  th is  d iff ic u lty . A t  the  tim e  o f th is  accident 
on ly  the  Sirdar was to w in g  ahead, and the  damage
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to  the  Beam d id  n o t occur in  connection w ith  the  
towage o f the  Sirdar.

In  a case o f th is  k in d  I  th in k  the  co u rt ough t 
n o t to  in te rp re t th e  clause in  question in  such a 
w ay as to  e n tit le  th e  P o rt o f London  A u th o r ity  to  
recover fro m  th e  ship in  respect o f damage to  the  
P o rt o f London  A u th o r i ty ’s p ro p e rty  th ro u g h  the  
negligence o f th e  P o rt o f London  A u th o r i ty ’s 
servants, i f  any o ther reasonable in te rp re ta tio n  
can fa ir ly  be g iven to  the  clause in  question. I f  
the  P o r t o f London  A u th o r ity  wishes to  impose 
te rm s on th e  owner o f the  to w  w h ich  en tities the  
P o rt o f  London  A u th o r ity  to  recover damage done 
to  th e ir  p ro p e rty  th ro u g h  th e  negligence o f th e ir  
own servants fro m  th e  owner o f th e  to w , I  th in k  
th a t  th e  te rm s m ust be p e rfe c tly  clear as to  th e ir  
meaning. In  m y  v iew , clause 1 can fa ir ly  be 
in te rp re ted  as m eaning th a t  th e  towage sha ll be 
deemed to  have commenced when th e  to w  
rope o r ropes have been passed to  each o f 
th e  tw o  tugs asked fo r  b y  th e  shipowner. U n t i l  
th is  has been accomplished th e  o rd in a ry  p rov is ion  
o f  th e  com m on la w  applies to  th e  r ig h ts  and duties 
o f each p a rty .

I  there fore  h o ld  th a t  th e  term s and cond itions 
in  th is  case do n o t e n tit le  th e  p la in tiffs  to  recover 
th e ir  damage and do n o t p ro te c t them  fro m  
l ia b i l i t y  fo r  negligence o f th e ir  servants in  charge 
o f  the  Beam.

H a v in g  regard to  the  v ie w  I  have a lready 
expressed as to  clause 1, i t  is n o t necessary fo r  me 
to  decide the  p o in t as to  th e  m ann ing  o f th e  tu g , 
b u t m y  fin d in g  o f fa c t m ay be desirable on th is  
p o in t in  case I  am  w rong in  law  as to  clause 1, 
and I  there fore  g ive i t .  B y  th e  te rm s o f  th e  con trac t 
o f  towage, to  w h ich  I  have referred, was a proviso 
[ in  clause 5] to  th e  fo llo w in g  e ffe c t:

P rov ided  always th a t  such [co llis ion ] has n o t 
resulted fro m  an y  breach o f  th e  P o rt A u th o r ity  
. . .  o f th e  o b liga tion  referred to  in  clause 3 hereof 
b u t  the  burden o f p ro o f o f any such breach sha ll 
be upon the  . . . owners . . .  o f th e  ship . . .  so 
being tow ed.

The opera tive  p a rt o f clause 3, so fa r  as th is  case 
is concerned, is in  the  fo llo w in g  te rm s : “  The P o rt 
A u th o r i ty  . . . shall be bound before and a t the  
beginning o f th e  towage to  exercise due diligence 
. . . p rop e rly  to  m an . . th e  tu g .”

I t  is to  be no ted  th a t  th e  burden o f p ro v in g  
th a t  th e  tu g  was im p ro p e rly  m anned is on the  
shipowners. The defendants’ con ten tion  on th is  
p a rt was th a t  th e  tu g  a t th e  tim e  in  question was 
in  com m and o f P o rte r, who was a deckhand. 
P o rte r was called before me as a w itness and he 
appeared, in  h im self, to  be qu ite  a com petent m an. 
H e  has been about sixteen years in  th e  service 
o f  th e  P o rt o f London  A u th o r ity ,  and has been 
em ployed in  tugs a ll th a t  t im e . Before th is  
accident he had fre q u e n tly  assisted th e  regu lar 
tug -m aste r in  b e rth in g  and unb e rth in g  ships, and 
th e  m aster in  1933 reported  to  the  P o rt q f  London  
A u th o r ity  th a t  P o rte r was f i t  to  take  com m and in  
an emergency, in  th e  fo llo w in g  te rm s : “  In  answer 
to  yo u r m em orandum  re A . P o rte r, deckhand, I  
am  now  satisfied th a t  he cou ld  ta ke  charge in  case 
o f  emergency.”  P o rte r d id , in  fa c t, take  com m and 
o f  th e  tu g  on one occasion when th e  m aster was 
aw ay, and on th a t  occasion one o f  the  ships w h ich  
he assisted, th e  City of Athens, s truck  the  dock 
w a ll. The p ilo t  o f  the  ship com pla ined to  a P o rt 
o f  London  A u th o r i ty  o ffic ia l th a t  the  co llis ion  was 
due to  the  fa u lt  o f  th e  tu g . P o rte r said i t  was n o t 
his fa u lt, and there  the  m a tte r ended so fa r  as the  
evidence before me w ent. P o rte r a d m itte d  th a t  
he had never before manoeuvred the  tu g  when 
m ak ing  fa s t to  a tw in -screw  vessel.

I n  m y  v iew  th e  defendants have fa iled  to  d is
charge th e  burden o f p ro v in g  th a t  th e  tu g  was n o t 
p ro p e rly  m anned, in  th a t  P o rte r was incom peten t 
to  a c t as m aster o f th e  Beam. P o rte r had  taken  
charge o f the  tu g  because th e  regu la r m aster had 
been taken  i l l  th e  da y  before. P o rte r knew  the  
lo c a lity  and knew  th e  tu g  and the  k in d  o f w o rk  
she had to  do, and th e  P o r t o f  London  A u th o r ity  
had no reason to  th in k  th a t  he was u n f it  to  be in  
charge o f the  tu g . The accident on th is  occasion 
was due to  th e  fa c t th a t  he was n o t aware th a t  
the  ship was a tw in -screw  ship. I  th in k  th a t  he, 
and th ro u g h  h im  th e  P o rt o f  London  A u th o r ity ,  
were to  blame fo r  his hand ling  o f  th e  tu g , w h ich  
was due to  th is  lack  o f know ledge on his p a rt, b u t 
a p a rt fro m  th a t, I  do n o t fin d  th a t  he handled the 
tu g  in  such a w a y  as to  show th a t  he was u n f it  to  
be her master.

I  there fore  pronounce ju d g m e n t fo r  th e  defen
dants on th e  c la im  and counte rc la im , w ith  costs.

So lic ito rs : fo r  th e  p la in tiffs , ./. D. Ritchie ; fo r 
the  defendants, Coward, Chance, and Co.

<§ujpmr Court of §uMcature.
------ +------

COURT OF APPEAL.

February  28 and M arch  2 , 1936.

(B e fo re  L o rd  R o c h e , Sc o t t , L .J . ,  a n d  E v e , J .)

Tynedale Steam Shipping Company Limited v. 
Anglo-Soviet Shipping Company Lim ited, (a)

APPEAL FROM THE KING’S BENCH DIVISION.

Charter-party— Construction— S h ip  “  prevented 
fro m  w ork ing " — Accident p u ttin g  out o f action  
winches in  fo repa rt o f ship.

A  special case was stated fo r  the op in ion  o f the 
H ig h  Court by arb itrators, invo lv ing  the con
struction o f a clause in  a charter-party in  the 
fo rm  known as B a ltim e. B y  the charter-party, 
which was dated the 4th M a y ,  1934, the steam
ship  H .  was h ired  by the respondents 
(charterers) fro m  the appellants  (owners) fo r  
a pe riod  o f fo u r  months. The m ateria l clause 
(clause 10) was as fo llow s : “  I n  the event o f 
loss o f lim e caused by . .  . damage to h u ll or 
other accident preventing the w ork ing o f the 
steamer and lasting more than twenty-four 
consecutive hours, h ire  to cease fro m  commence
ment o f such loss o f tim e u n t i l  steamer is  again  
in  efficient state to resume service. . . I n  
case o f accident to cargo causing detention to 
steamer, tim e so lost and expenses incurred  
sha ll be fo r  charterers' account even i f  caused 
through fa u lt  or w ant o f due diligence by 
owners' servants." The arb itra tors fo u n d  that 
w hile  on a voyage fro m  Archangel to L iverpoo l 
the sh ip  encountered exceptional weather, 
whereby p a rt o f the deck cargo was washed over
board and the forem ast was broken. She was 
towed to a tem porary berth, where the broken 
mast was cut away and where un load ing was 
begun by means o f  shore cranes. She was

(a) Reported by Geoffrey P. Langworthy, Esq., Barrister- 
at-Law.
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then taken to her perm anent berth, where she 
discharged the cargo in  the a fte rpart by means 
o f her own winches, but the cargo in  the fo repa rt 
could not be so discharged ow ing to the absence o f 
the forem ast. I t  was, therefore, necessary to d is 
charge that p a rt o f the cargo by flo a tin g  derricks, 
and expense and delay were ihereby incurred. 
The questions fo r  the court were : ( 1 ) Whether 
the owners were entitled to h ire  fo r  the period  
d u rin g  which the loading tim e had been 
exceeded, and  (2 ) whether the owners or the 
charterers were to p a y  fo r  the extra cost o f 
unloading. The owners contended that the 
ship had not been “  prevented fro m  w ork ing  ”  
w ith in  the m eaning o f clause 1 0 , because i t  
was on ly  p a rt o f the sh ip  which could not be 
unloaded, and therefore she was on ly  “  hin-. 
dered "  and not “  prevented "  fro m  working, 
and was not o ff h ire. The charterers sa id  that 
the work o f the ship when in  p o rt was to unload, 
and that the loss o f ihe foremast had prevented 
her fro m  pe rfo rm ing  that work.

Held, by Goddard, J . ,  that the sh ip  was o ff h ire fo r  
the pe riod  o f delay, and that the extra expenses 
m ust be borne by the owners. A  sh ip  is  p re
vented fro m  w ork ing when she cannot un load  
p a rt o f her cargo w ithou t outside assistance. 
T h is  sh ip  unloaded p a r t o f her cargo w ith  her 
own winches, but u ltim ate ly  reached a stage 
when she could unload no more except by means 
o f the flo a tin g  derricks. When that stage was 
reached she was prevented fro m  w ork ing w ith in  
the m eaning o f the charter-party. The owners, 
The T . Steam S h ip p in g  Company L im ited , 
appealed.

Held, ( 1 ) that the owners were not liable fo r  the 
extra expenses incurred  by the charterers in  
unloading, as under clauses 2, 3, and  12 o f the 
charter-party there had been no breach o f the 
engagement o f the owners to take a ll reasonable 
steps to make the winches effective again  
(G ie rts e n  v. G eorge V .  T u r n b u l l  a n d  Co., 1908,
S. C. 1101 ; 45 Sc. L .  Reporter 916), the clauses 
b iru ling  the owners to m a in ta in  the vessel in  an  
efficient state, but not to keep i t  in  that state. 
There was an allegation that under clause 8 , 
the agency clause, the charterers as the agents 
° f  the owners had incurred  th is  extra expense, 
but that could on ly  be a c la im  fo r  money p a id  
fo r  or at the request o f the shipowners, and i t  
bad been fo u n d  that there was no express 
r equest, and there was noth ing upon which any  
such request could be im p lied . (2 ) T hat the 
contention that an interference w ith  the w ork ing  
was not “  preventing the w ork ing o f the steamer"  
w ith in  the m eaning o f clause 1 0  was not good, 
by reason o f the decision fo rty -five  years ago 
in  H o g a r th  v. M il le r ,  B ro th e r ,  a n d  Co. ( 7  

A sp. M a r . La w  Cas. 1 ; 64 L .  T . Rep. 
205, at p p .  206, 208, 209 ; (1891) A . C. 
48, at p p .  53, 54, 60, 63, 64), and  
Scrutton on Charter-parties, 7th edit., p p .  325, 
326, art. 146. Upon the true construction o f 
the charter-party and upon the facts fou nd , 
the shipowners' r ig h t to be p a id  h ire  ceased in  
r espect o f the tim e occupied in  discharge o f the 
ear go. T h e ascertainment o f the net loss was

V o l. X IX ., N . .

fo re ign  to clause 1 0  as drawn, and was nega
tived by a decision o f th is court in  Y o g e m an n  
v. Z a n z ib a r  S te a m s h ip  C o m p a n y  (1908,
7 Com. Cas. 254).

A pp ea l allowed on the question o f the extra  
expenses ordered by Goddard J .  to be p a id  by 
the shipowners and dismissed on his decision 
that the shipowners' r ig h t to be p a id  h ire  ceased 
in  respect o f the tim e occupied in  discharge o f 
the cargo.

A ppea l fo r  leave to appeal to House o f Lords  
adjourned u n t il such tim e as the appellants  
had decided to carry  the appeal there.

Appeal fro m  a decision o f  Goddard, J . (18 Asp.
M ar. L a w  Cas. 558 ; 153 L . T . Rep. 332).

The fac ts  are sta ted  s h o rtly  in  the  headnote, and 
are fu l ly  set o u t in  th e  ju d g m e n t o f  th e  M aster o f  the 
R olls .

Lc Quesne, K .C . and C yril T. M ille r, fo r  the 
appellants.

A . T. M ille r, K .C ., I I .  I .  P. Hallett, K .C ., and 
Stephen Chapman, fo r  the  respondents.

The argum ents are c lea rly  shown in  the  judg m e n t 
o f  L o rd  Roche.

Lord Roche.— T h is  is an appeal fro m  a decision 
o f  Goddard, J . The m a tte r  came before th e  learned 
judge  in  th e  fo rm  o f  a special case s ta ted  b y  
a rb itra to rs  under sect. 9, sub-sect. (1) (a), o f th e  
A rb it ra t io n  A c t, 1934. T h a t A c t  provides fo r th e  
means w hereby such a case as th is  is can reach th is  
cou rt. U nder th e  fo rm e r A rb it ra t io n  A c t, u n t i l  
i t  was supplem ented b y  th is  A c t  o f  1934, a case 
o f  th is  na ture , w h ich  is w h a t is called a consu lta tive  
case, cou ld  n o t reach th is  cou rt, b u t now  under the  
A c t  i t  is  p rov ided  th a t,  b y  th e  leave o f  th e  judge, 
w h ich  was g ran ted  in  th is  case, a consu lta tive  case 
m ay  reach th is  cou rt, and so th is  case has reaohed 
th is  cou rt, i t  has here been v e ry  fu l ly  argued and 
v e ry  a b ly  argued, and we are in  a p o s itio n  now to  
g ive  ou r decision.

The a rb itra tio n  was one between th e  Tynedale 
Steam Shipp ing  C om pany L im ite d , who were the  
owners o f  a steamship ca lled the  Horden, w h ich  was 
chartered b y  th e  respondents, th e  A ng lo -S ovie t 
S h ipp ing Com pany L im ite d , under a tim e  charter.
The tim e  cha rte r conta ined a p rov is ion  fo r  w h a t is 
called th e  cesser o f  th e  t im e  h ire , and i t  contained 
a large num ber o f  o th e r p rov is ions w h ich  I  shall«3"““' ’ '' 
have to  m ore specifica lly  re fe r to . W h a t happejreo*’* 
is found  in  th e  special case, and is de ta iled  f t l  a 
p ro tes t w h ich  is appended to  th e  special case, and 
w h ich  m ay be referred to  as co n ta in ing  the  true  
facts o f th e  case.

I  w i l l  now in d ica te  q u ite  genera lly  w h a t the  
m a te ria l clauses are before considering them  in  
d e ta il o r s ta tin g  the  facts. The m a te ria l clauses 
are th a t  th e  owners o f th e  ship are to  p rov ide  w h a t 
I  m ay ca ll w inch  pow er fo r  the  purpose o f  d is 
charg ing the  ship. The w inch  pow er necessarily 
includes fo r  its  e ffic iency a d e rrick  to  be swung 
o r w orked  b y  th e  w inch . In  th is  case th e  derricks 
are a ffixed to  th e  masts, w h ich  are no longer masts 
in  the  sense o f  being necessary fo r  nav iga tion , b u t 
th e y  are necessary fo r  th e  discharge. The cesser 
clause provides th a t  i f  the re  is a breakdown o f 
m achinery, damage to  h u ll o r o th e r accident p re 
v e n tin g  th e  w o rk in g  o f  th e  steamer and a loss o f 
t im e  results fro m  th a t ,  then  t im e  h ire  is to  cease.
T h a t being th e  general na ture  o f  the  s tipu la tions  
in  th e  ch a rte r-p a rty , one can now  sta te  sh o rtly  
the  fac ts  as found  b y  the  a rb itra to rs , and th e y  are

D
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th a t  when th e  vessel was re tu rn in g  fro m  a Russian 
p o rt and proceeding to  L ive rp o o l laden w ith  a cargo 
o f  t im b e r, ow ing  to  w eather and heavy squalls 
s tr ik in g  the  vessel th e  deck cargo was affected, 
there  was a heavy l is t  to  s tarboard, and some o f  the 
sta rboard  deck load  fe ll overboard. In  th e  course 
o f  th a t  happening there  was severe damage to  the 
m ast. U nder those circum stances, the  vessel 
cou ld  proceed a ll r ig h t  as regards fin ish ing  her 
voyage, b u t when she g o t in to  p o rt, she cou ld  in  
substance o n ly  discharge h a lf  o f  the  vessel a t  a tim e . 
The fo rw a rd  p a rt o f  the  vessel cou ld  n o t be d is 
charged a t a ll b y  her ow n winches ow ing to  th is  
acc ident, and shore o r flo a tin g  c ra ft  had to  be h ire d  
and were h ired  b y  th e  charterers in  order to  c a rry  
o u t th e  discharge a t  th e  p o rt. Those, o f  course, 
had to  lie  between th e  vessel and  th e  quay, w ith  
th is  resu lt, th a t  when she la y  alongside the  quay 
fo r d ischarg ing the  a f t  p a rt o f  the  cargo she cou ld  
n o t discharge the  fo rw a rd  p a r t  o f  th e  cargo because 
th e  flo a tin g  derricks  and cranes cou ld  n o t get 
between her and th e  quay. W hen, on th e  o ther 
hand, th e  fo rw a rd  p a rt was d ischarg ing b y  means 
o f  th e  flo a tin g  cranes between th e  vessel and the  
quay, she cou ld  n o t discharge th e  a f t  p a rt because 
th e  a f t  p a rt cou ld  n o t be alongside, as was necessary 
fo r  th e  purpose o f  d ischarging.

So th e  fin d in g  in  th e  case on th is  p o in t is th a t  th e  
discharge a t th e  fore-end was im possible b y  reason 
o f  there  being no m ast. In  pars. 13 and 14 o f  the  
case th e  a rb itra to rs  found  w h a t I  have said as 
regards the  discharge. U nder those circumstances, 
tw o  d isputes arise between th e  parties. The f irs t 
is, th a t  th e  charterers say th a t  h ire  ceased a t  the  
t im e  th e y  w anted  to  discharge, and she cou ld  o n ly  
discharge h a lf  th e  ship a t a tim e , th a t  is to  say, 
qu ite  in e ffic ie n tly . The shipowners contend th a t  
so long  as she was e ffic ien t o r able to  discharge, 
however s low ly , in  th a t  cond ition , the  cesser h ire  
clauses under its  te rm s was n o t in  operation. The 
charterers also contended th a t  th e  expense o f  h ir in g  
th e  shore crane, o r flo a tin g  c ra ft, should fa l l  upon 
th e  shipowners, and n o t upon themselves. The 
learned judge has found  b o th  those po in ts  in  fa vo u r 
o f  th e  charterers, and has he ld  th a t  h ire  ceased 
a t  th e  tim e  o f  discharge, and th a t  th e  charterers, 
are e n tit le d  to  recover th e  sum o f 901. odd fo r  th e  
cost o f  h ir in g  th e  flo a tin g  cranes.

I  w i l l  deal w ith  the  second p o in t f irs t, because 
i t  is so m uch the  easier o f  the  tw o , in  o rder to  get 
i t  o u t o f  the  w ay. The learned judge has a pparen tly  
held th a t  th e  charterers were e n tit le d  to  recover 
th is  sum  fro m  th e  shipowners because o f  the  
s tip u la tio n  in  clause 3, lin e  40, on th e  second page 
o f  the  c h a rte r-p a rty  : “  The steamer to  be f it te d  
and m a in ta ined  w ith  w inches, derricks, wheels 
and o rd in a ry  runners capable o f  hand ling  l i f t s  up 
to  3 tons ,”  and  so on. I t  m ust be, I  th in k ,  th a t  
th e  learned judge  was persuaded to  ho ld  th a t  
there  was some breach o f th a t  s tip u la tio n  on th e  
p a rt o f  th e  shipowners, and th a t  th e  sum o f 911. in  
question should be recovered b y  w a y  o f  damages. 
As to  th a t ,  i t  is su ffic ien t to  say th a t  in  roy  ju d g m e n t 
there  is no d o u b t th a t  th e  s tip u la tio n  w ith  regard 
to  th e  w inches and w ith  regard to  th e  ship genera lly, 
in  clause 2  o f  th e  ch a rte r-p a rty , th a t  th e  owners 
are to  “  m a in ta in  her in  a th o ro u g h ly  e ffic ien t 
sta te  in  h u ll and m ach inery d u rin g  service,”  do n o t 
co n s titu te  an absolute engagement o r w a rra n ty  
th a t  th e  shipowners w i l l  succeed in  so m a in ta in in g  
her w ha tever pe rils  o r causes m ay  in te rvene  to  
cause he r to  be ine ffic ien t fo r  the  purpose o f  her 
services. On th e  co n tra ry , there  is  a v e ry  w ide 
excep tion  clause, nam ely, clause 1 2  o f  the  charte r- 
p a rty  : “  Owners n o t to  be responsible in  any
o the r case no r fo r damage o r de lay whatsoever and

howsoever caused, even i f  caused b y  th e  neglect 
o r d e fa u lt b y  owners’ servants.”  The engagement 
o f  the  shipowners is th is , th a t  i f  accidents happen, 
o r events arise to  cause th e  sh ip  to  be in e ffic ie n t, 
o r th e  winches to  be ine ffec tive  and o u t o f  a c tio n , 
th e y  w i l l  take  a ll reasonable and p roper steps th a t  
reasonable men cou ld  to  p u t  them  back again. 
There is no evidence w hatever, indeed, th e  find ings  
o f  fa c t are to  th e  co n tra ry , th a t  there  was any 
such breach o f  th a t  o b lig a tio n  on th e  p a rt o f  the  
shipowners. I f  an y  a u th o r ity  in  support o f  th a t  
in te rp re ta tio n  o f  th e  clause were necessary, I  th in k  
i t  is to  be found  in  a decision o f  th e  In n e r House in  
Scotland, in  th e  case o f Giertsen v . George V. 
Turnbull and Co. (1908) S. C. 1101 ; 45 Sc. L . 
R eporte r 916). The headnote in  th e  S co ttish  L a w  
R epo rte r on th is  p o in t o f  th a t  case is as fo llow s : 
“  H e ld , (1) th a t  an a rtic le  in  a c h a rte r-p a rty  
b in d in g  th e  owner ‘ to  p rov ide  and pa y  fo r  th e  
necessary equ ipm en t fo r  the  p roper and e ffic ien t 
w o rk in g  o f  th e  said steamer, m a in ta in in g  he r in  a 
th o ro u g h ly  e ffic ien t sta te  fo r  and d u rin g  th e  
service,’ p laced the  expense o f  m a in ta in in g  th e  
vessel in  an e ffic ien t sta te  on th e  owner, b u t  d id  n o t 
b in d  h im  to  keep th e  vessel in  th a t  s ta te .”  T h a t 
is su ffic ien t to  dispose o f  th a t  p o in t on th e  g round 
on w h ich  the  decision was based in  th e  co u rt 
below. B u t  before th is  cou rt, M r. A . T . M ille r  has 
sought to  support th e  ju d g m e n t on th a t  p o in t b y  
a d iffe re n t lin e  o f  argum ent. H e  has said th a t  th e  
expense o f  p ro v id in g  th e  w inches and de rricks  is 
th ro w n , under th e  ch a rte r-p a rty , upon th e  owners 
o f  th e  ship. B y  ano ther clause o f  th e  charte r- 
p a rty , nam ely, th e  agency clause, clause 8 , i t  is  
p rov id e d  : “  C apta in  to  be under th e  orders o f  
charterers as regards em p loym en t agency o r o th e r 
arrangem ents.”  H e  said th a t  th e  charterers as 
agents o f  th e  ship d u ly  au thorised  under th a t  
clause, caused th is  m ach inery to  be h ired , and th a t  
th e  h ire  hav ing  been effected b y  persons au thorised 
to  be agents o f  th e  shipowners, th e  shipowners 
o ugh t to  pa y  th e  b il l .  T h a t clause about agency 
has a w e ll-know n  and m uch m ore lim ite d  co n ten t 
th a n  th a t  a rgum ent im p lies. The s tip u la tio n  th a t  
th e  charterers’ agents are th e  agents fo r  th e  sh ip  
means, w ith  regard to  customs, and m atte rs  o f  th a t  
so rt ; i t  ce rta in ly  does n o t g ive  a u th o r ity  to  th e  
charterers’ agents to  h ire  m ach ine ry  to  do w o rk  
i f  i t  be th e  w o rk  o f  th e  ship, w ith o u t ask ing th e  
shipowner, o r th e  m aster, a n y th in g  a bou t i t .  
H ere there  is an express fin d in g  in  th e  case to  th e  
fo llo w in g  effect, in  par. 21 : “  A l l  th e  d ischarg ing  
arrangem ents were carried  o u t b y  th e  charterers ’ 
agents Messrs. L .  W . M ore land and Co., and n e ith e r 
th e  shipowners no r th e  m aster in te rfe re d  in  any 
w ay e ith e r w ith  th e  arrangem ents o r th e  pe r
form ance o f  th e  discharge.”  The w hole case is  
q u ite  consistent w ith  th is  v iew , th a t  th e  charterers 
w anted  th e ir  cargo and w anted  i t  b a d ly , and 
p rov ided  p e rfe c tly  businesslike means fo r  g e tt in g  
i t  sooner th a n  th e y  w ou ld  have done had th e y  le t 
the  shipowners discharge piecemeal, prepare th e  
de rrick , and then  proceed w ith  the  discharge. 
T h is  c la im  p u t under th is  head can o n ly  be a c la im  
fo r  m oney p a id  fo r, o r a t th e  request o f, th e  sh ip 
owners. U nde r those circum stances, there  is a 
clear fin d in g  th a t  the re  was no express request, 
and i t  seems to  me th a t  there  is no m a te r ia l w h a t
ever upon w h ich  the  request o u g h t to  be, o r can be, 
im p lie d . F o r th a t  reason th e  ju d g m e n t on th a t  p o in t 
is , in  m y  op in ion , erroneous and m us t be reversed.

W ith  regard to  th e  second p o in t, nam e ly , th e  
cesser o f  h ire. The a rgum ent o f  M r. L e  Quesne, 
w h ich  he p u t before us p e rfe c tly  c le a rly  and ve ry  
fu l ly ,  was th a t  th is  sh ip was p a r t ly  e ffic ien t and 
th a t  th e  clause in  question as to  th e  cesser o f h ire ,
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w h ich  I  had b e tte r now  read, o n ly  relates to  com 
p le te  o r to ta l p reven tion  o f  w o rk in g  th e  sh ip . 
The clause is as fo llow s : “  In  th e  even t o f  loss 
o f  t im e  caused b y  d ry  dock ing  o r b y  o th e r necessary 
measures to  m a in ta in  th e  e ffic iency o f  steamer o r 
b y  defic iency o f  men o r owners’ stores breakdow n 
o f  m ach ine ry  damage to  h u ll o r o th e r accident 
p reven ting  the  w o rk in g  o f  the  steamer and las ting  
more th a n  tw e n ty -fo u r consecutive hours, h ire  to  
cease fro m  comm encement o f  such loss o f  t im e  u n t i l  
steamer is again in  e ffic ien t sta te  to  resume service.”  
H e says th a t  the  w ords are “  p reven ting  th e  w o rk 
in g  o f  the  steam er,”  and th a t  an in terference w ith  
the  w o rk in g  is n o t a p reven tion , and th a t  th e  m ost 
th a t  happened here was th a t  the  ship discharged 
h a lf  as fa s t as i t  w o u ld  have done o r thereabouts 
i f  there  had been no damage. There is one fa ta l 
o b je c tio n  to  th a t  a rgum ent, and th a t  is i t  has come 
a b o u t fo rty - f iv e  years too  la te . In  th e  year 1890 
th is  clause, w h ich  I  am  unable in  any w ay to  
■distinguish fro m  th e  present, came up  fo r  decision 
in  th e  C ourt o f  Session in  Scotland and b y  the  
House o f  L o rds  on appeal fro m  th e  C ourt o f  
Session. The case I  re fe r to  is th e  case o f  Hogarth 
v . M ille r, Brother, and Co. (7 A sp . M ar. L aw  
Cas. 1 ; 64 L .  T . Rep. 205 ; (1891) A . C. 48). 
I  say th a t  the  language o f  th a t  clause cannot 
in  m y  v ie w  be d is tingu ished  fro m  th e  language 
c f  th e  clause in  th is  case. The o n ly  difference 
was th a t  th e  w o rd  “ s to p p e d ”  occurred in  
th a t  case instead o f  th e  w ord  “  p reven ting  ”  in  
th is  case. I  am  unable to  f in d  any o th e r d is tin c tio n . 
L o rd  H a lsb u ry , the  L o rd  Chancellor (64 L . T . Rep. 
f t  p. 206 ; (1891) A . C. a t  pp. 53, 54), says th is  : 
“  T h a t clause o f  the  co n tra c t w h ich  has to  be 
in te rp re ted  is in  these te rm s, and each p a rt o f  i t ,  
I  should say, o ugh t to  be looked a t  w ith  care and 
w ith  reference to  the  words w h ich  are found  
associated w ith  i t  in  th e  p a rt ic u la r  in s tru m e n t 
w h ich  we have to  construe. I t  is, ‘ T h a t in  the  
«ven t o f  loss o f  t im e .’ T h a t is th e  lead ing and 
g u id in g  p rin c ip le  b y  w h ich  we are to  ascertain 
w h a t i t  is w ith  reference to  w h ich  th e  succeeding 
words are used. W h a t th e  h ire r o f  th e  sh ip  is 
gua rd ing  aga inst b y  th is  co n tra c t w ith  th e  owner o f 
the  ship is, th a t  he is n o t to  pa y  d u rin g  such period 
° f  t im e  as he sha ll lose ( th a t  is, lose t im e ) in  th e  use 
a f  the  ship b y  reason o f  an y  o f  th e  contingencies 
adiich th is  p a rt ic u la r  clause contem plates.”  Then 
be reads th e  clause again. “  The language is con
sonant w ith  w h a t I  have ind ica ted  to  be th e  general 
in te n tio n  o f  th e  pa rties  in  en tering  in to  th is  p a rt o f 
Hie con tra c t. In  th e  f irs t  place, i t  is * in  the  event 
° f  loss o f  t im e ,’ and then  th e  pa rties  proceed to  
show th a t  th a t  con tingency w h ich  is to  g ive  rise to  
th e  a c tua l opera tion  o f  th e  clause is, th a t  th e  w o rk in g  
Powers o f  th e  vessel are in te rfe re d  w ith , and ‘ the  
w o rk in g  o f  the  vessel is stopped fo r  more th a n  
to rty -e ig h t consecutive w o rk in g  hours,’ and upon 
th a t  there  is to  be a cesser. W h a t th e  parties  to  
th is  con tra c t con tem pla ted  was th is  : The h ire r o f 
th e  vessel w an ts  to  use th e  vessel fo r  th e  purpose o f 
h)s adventure , and he is con tem p la ting  the  possi- 
o i l i t y  th a t  b y  some o f  th e  causes in d ica ted  in  th e  
+i,USe ’ tse lf, nam ely  ” — then  he reads them , amongst 

others “  b reakdow n o f  m ach inery ” — “  th e  e ffic ien t 
w ork ing  o f  th e  vessel m ay be stopped, and so loss 
o t t im e  m ay be incu rre d  ; and he p ro tects  h im se lf 

y  saying th a t  d u rin g  such period  as th e  w o rk in g  
o t the  vessel is stopped fo r  more th a n  fo rty -e ig h t 
consecutive hours, paym e n t sha ll cease ; and now 
, ,rie the  words upon w h ich  such reliance is placed : 

u n t i l  she be again in  an  e ffic ien t s ta te  to  resume 
j i r  service.’ ”  H a v in g  read those w ords fro m  L o rd  
f tn ls b u ry , i t  is ju s t  necessary, I  th in k ,  o r convenien t 
°  sta te  again w h a t was in  question in  Hogarth v .

M ille r. In  Hogarth v . M ille r  the  vessel had broken 
dow n a t sea. She w en t in to  a p o rt o f  refuge and 
then  w a ite d  to  see w he ther she cou ld  repa ir. 
D u r in g  th a t  w a it in g  period  there  is no question 
b u t th a t  th e  vessel was o ff h ire . Then a tu g  was 
h ired , and she w en t on her w ay c rip p led  w ith  the  
a id  o f  the  tu g , and she cou ld  n o t have g o t home 
w ith o u t i t .  The shipowners contended th a t  she 
was w o rk in g  an engine and he lp ing  the  tu g . She 
was n o t stopped a ltogether, she was w o rk in g . The 
a rgum ent was presented, I  th in k ,  v e ry  m uch 
as M r. Le  Quesne has presented i t  here. W e have 
n o t so fu l l  a representa tion o f  M r. F in la y ’s a rgum ent 
as we have know ledge o f  M r. Le  Quesne’s a rgum ent, 
b u t I  th in k  i t  was s u b s ta n tia lly  the  a rgum en t we 
have heard to -day . T h a t was the  a rgum en t w h ich  
as regards th e  voyage was re jected b y  th e  m a jo r ity  
o f  the  Lords w ho gave judgm en t. W ith  regard to  
ano ther p a rt, nam ely, th e  discharge when the 
vessel in  th a t  case go t to  the  German p o rt w h ich  was 
her p o rt o f  discharge, a lthough  she was unable to  
steam she was f u l ly  able to  discharge as fa s t as 
she w ou ld  have discharged had th e  acciden t n o t 
happened. I t  was he ld  th a t  there  she was on h ire, 
because she was e ffic ien t fo r  the  service w h ich  was 
requ ired  o f  her. T h a t is th e  converse o f th is  case. 
The m ast being damaged d id  n o t p reven t o r h inder 
the  Harden steam ing, b u t i t  d id  h inde r o r p reven t 
her d ischarg ing in  the  sense th a t  p reven tion  was 
construed in  th e  House o f  L o rds  in  Hogarth v . 
M ille r  (ubi. sup.) as p reven ting  discharge o r the  
w o rk in g  o f the  ship happening in  accordance w ith  
the  con trac t. T h a t is th e  fu l l  p o in t, i t  seems to  me, 
between th e  parties  in  th is  case, as i t  was between 
the  m a jo r ity  o f  th e  House in  the  case o f  Hogarth v . 
M ille r  and th e  dissenting L o rd  B ram w e ll. L e t  me 
go a l i t t le  fu r th e r  in to  th e  judgm en ts  in  o rder to  
make good m y  p o in t. L e t  me say th a t  I  do recog
nise th a t  th e  facts in  Hogarth v . M ille r  were in  a 
sense d iffe re n t to  those in  th is  case. I t  was held 
th a t  th e  ship cou ld  n o t have g o t to  a p o rt w ith o u t 
a tu g . M r. Le  Quesne says in  th is  case th e y  could 
have discharged s low ly  and d id  discharge s low ly , 
b u t  th e y  d id  discharge. I  am  a fra id  th a t  th e  answer 
to  th a t  p a rt o f  th e  case is th a t  i t  is a fin d in g  o f fa c t. 
There is a fin d in g  o f  fa c t here th a t  discharge o f  the  
fo rw a rd  p a rt o f th e  ship was im possible b y  the 
ship herse lf b y  means o f  her w inches and derricks. 
L o rd  W atson  in  Hogarth v . M ille r, Brother, and 
Co. (7 A sp . M ar. L a w  Cas. a t p . 4 ;  64 
L .  T . Rep. a t p . 208 ; (1891) A . C. a t  p. 60), 
in  dea ling w ith  th e  m a tte r  says : “  The f irs t
question w h ich  arises is th is  : Was th e  vessel, 
when she s ta rted  under to w  fo r  H a rbu rg , in  an 
e ffic ien t sta te  to  resume her service w ith in  the  
m eaning o f  the  co n tra c t ? I  have no hes ita tion  in  
answering th a t  question in  th e  negative. The 
service con tem pla ted was a service to  be per
fo rm ed b y  the  vessel w ith o u t fo re ign  a id, th e  
means o f  p ropu ls ion  th ro u g h  th e  w a te r being her 
ow n m ach ine ry .”

Then when he comes to  th e  second p a rt o f  the  
case, nam ely, th e  discharge a t H a rbu rg , and dealing 
w ith  her effic iency fo r  th a t  purpose, w h a t he says 
is  th is  (7 Asp. M ar. L a w  Cas. a t  p . 4 ;  64 
L .  T . Rep. a t  p. 2 0 8 ; (1891) A . C. a t p. 6 0 ): 
“  I t  appears to  me, fo r  th e  reasons w h ich  have been 
a lready in d ica te d  b y  th e  L o rd  Chancellor, th a t  
fro m  th e  m om ent when she reached th e  p ie r a t 
H a rb u rg  the  vessel was in  an e ffic ien t s ta te  to  
pe rfo rm  th a t  p a rt o f  th e  co n tra c t w o rk  fo r  w h ich  
she was h ired , and fo r  w h ich  she was in  the  
possession o f  th e  respondents. H e r steam-winches 
were in  pe rfec t order, and i t  h u m b ly  appears to  me 
th a t  i f  charterers keep possession o f  a vessel w h ich  
is in  a th o ro u g h ly  e ffic ien t s ta te  fo r  a ll the  purposes
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contem pla ted  a t  th e  t im e  b y  th e  con trac t, and 
requ ired  b y  them , th e y  m ust, in  te rm s o f  the 
con trac t, p a y  th e  s tip u la te d  h ire .”  Then th e  noble 
L o rd  goes on to  exam ine the  facts w h ich , i f  th e  v iew  
contended fo r  b y  th e  appellants were r ig h t,  w ou ld  
have been w h o lly  unnecessary to  consider, nam ely, 
w hether th e  discharge was slowed up, and he decides 
th a t  i t  was n o t slowed up. Therefore, his previous 
conclusion is ju s tif ie d , th a t  she was in  a th o ro u g h ly  
e ffic ient sta te  fo r  a ll purposes con tem pla ted  a t the 
t im e  o f  her being chartered. L o rd  B ra m w e ll 
dissented in  a v e ry  cha rac te ris tic  and v igorous 
fash ion and a lthough  M r. Le Quesne sought to  
persuade us th a t  the  noble L o rd  was re a lly  o n ly  
d iffe rin g  about th e  fin d in g  o f  fa c t i t  is  a b u nd a n tly  
clear fro m  the  language th a t  he used th a t  he 
th o ug h t h im se lf d iffe rin g  in  toto fro m  the  o the r noble 
Lords in  th e  m a tte r o f  construc tion , because he 
says : “  M y  Lords, I  cannot help th in k in g  th a t  
m ost undue im portance  has been a ttached  to  the  
w ord  ‘ e ffic ien t.’ ”  Then he repeats th a t  (7 
A sp . M ar. L a w  Cas. a t p. 5 ; 64 L .  T . Rep. 
a t  p . 209 ; (1891) A . C. a t p. 63) : “  I t  seems 
to  me, as I  have said before, I  am  a fra id  more th a n  
once, th a t  an undue im portance  is a ttached  to  the 
w ord  ‘ e ffic ien t.’ I  th in k  i t  is an exam ple o f  ‘ q u i 
haeret in  lite râ  haeret in  co rtice .’ ”  T h a t is w ha t 
he said about i t .  L o rd  H ersche ll’s op in ion  on th is  
p o in t is o f  im portance , because h is op in ion  was 
delivered a fte r th e  op in ion  o f  L o rd  B ram w ell. 
H e says (7 A sp . M ar. L a w  Cas. a t p . 5 ; 64
L . T . Rep. a t p . 209 ; (1891) A . C. a t  p . 64) : 
“  I  do no t la y  any special stress upon the 
w ord  ‘ e ffic ien t ’ in  th e  phrase ‘ e ffic ien t w o rk in g  o f 
th e  vessel.’ I f  th e  w ord  ‘ e ffic ient ’ had been le f t  
o u t and the  w ord  ‘ w o rk in g  ’ had been th e  o n ly  
w ord  there, I  th in k  I  should have come to  the  
same conclusion as th a t  a t w h ich  I  have a rrive d .”  
Then he says w h y , and in  e ffect he says th is , th a t  
you m ust contem pla te  w h a t voyage o r voyages 
were in tended and  w h a t m ethods o f propu ls ion  
were contem pla ted as th e  means o f  p ropu ls ion  to  
be employed. C onverting  th a t  in to  the  language 
necessary fo r  th e  present purpose, yo u  are to  
consider in  the  m a tte r o f discharge w h a t means o f 
discharge were contem pla ted. Answer : The 
winches and the  derricks. W ere those means o f 
discharge ava ilab le  ? Answ er : N o  ; h a lf  o f  them  
were no t. I t  seems to  me th a t  i t  fo llow s fro m  th a t  
reasoning th a t  th e  vessel was n o t f i t  o r able to  w o rk  
fo r the  services requ ired  and s tip u la ted  fo r  b y  the  
in it ia l words o f  the  ch a rte r-p a rty , and under those 
circumstances tw o  results fo llow . I t  was the  d u ty  
o f  the  owners then  to  p u t her back in to  an effic ient 
sta te  in  h u ll and m achinery fo r th a t  purpose. 
U nder clause 2, and under clause 10, events had 
happened w h ich  p u t in to  ope ra tion  the  cesser o f 
h ire  clause. I  need n o t read i t  again, b u t reference 
to  the ju d g m e n t o f  L o rd  M orris  in  Hogarth v . M ille r, 
Brother, and Co. (ubi sup.) w i l l  show th a t  the  noble 
L o rd  to o k  the  same v ie w  as the  o ther Lo rds who 
fo rm ed the  m a jo r ity  o f  the  House. T h a t being 
the  state o f a u th o r ity  in  the  year 1891, reference 
has been made, and r ig h t ly  made, to  a m ost a u th o ri
ta t iv e  w ork , nam ely, the  w o rk  o f  S cru tton  on 
C harter-parties. F o r th is  purpose, reference can 
o n ly  p rop e rly  be made as an a u th o r ity  to  the 
ju d g m e n t in  Hogarth v . M ille r. The la te  S cru tton, 
L .J . was responsible fo r th e  earlie r ed itions o f  th a t  
w o rk , and w ith  the  greatest respect to  th e  o ther 
liv in g  au tho ritie s  there  never has been a greater 
a u th o r ity  on th is  b ranch o f  the  law  th a n  the  L o rd  
Justice . In  every ed ition , we have been to ld , fro m  
th e  s ix th  onwards u n t i l  the  las t fo r  w h ich  he was 
responsible, w h ich  is the  e leventh, th a t  is to  say, 
fro m  the  s ix th  e d ition , w h ich  is in  1910, u n t i l  the

e leventh, w h ich  is in  1923, su b s tan tia lly  these 
words have stood as p a rt o f  th e  te x t  o f  th a t  w e ll- 
know n  and r ig h t ly  esteemed w ork . I  am  read ing  
fro m  the  seventh ed ition , a t  p. 325, under a rt. 146. 
The a rtic les  are always th e  same w ha tever the 
ed itio n , b u t the  pages a lte r. A t  p. 325 th is  pa ra 
g raph  occurs a fte r se ttin g  o ii t  th e  facts o f  Hogarth 
v . M ille r  (ubi sup.) : “  H e ld , th a t  no fre ig h t was 
payable fro m  th e  Canary Islands to  the  E lbe , as 
the  ship was n o t in  an e ffic ien t sta te  ; b u t th a t  h ire  
was due fo r th e  t im e  d u rin g  w h ich  she was d is
charg ing cargo a t  th e  p o rt on the  E lbe , as she was 
e ffic ien t fo r th a t  purpose, though  n o t fo r proceeding 
to  sea as a steam er.”  Be i t  no ted  as the  ship was 
w h o lly  broken down she was n o t in  an e ffic ien t state 
fo r  her service. Then the  note goes on : “  H ire  
ceases as soon as t im e  begins to  be lost b y  a s tip u 
la ted  cause ; i t  has n o t been decided w hether, i f  
damage p reven t th e  w o rk in g  fo r  more than  
tw e n ty -fo u r hours, h ire  ceases fro m  the  beginning 
o r end o f the  period : p rob a b ly  fro m  the  beg inning.”  
Then fo llow s a passage as to  som eth ing w h ich  had  
n o t been decided, b u t w h ich  has since been decided, 
a t p. 326 : “  H ire  begins again, n o t when th e  sh ip  
is in  the  same pos ition  as when she broke down, b u t 
when she has been repaired, and is again e ffic ient 
to  resume her service. The charte re r m ay, the re 
fore, have to  pa y  tw ice  fo r  p a rt o f the  voyage. 
The o rd in a ry  clause does n o t p rov ide  fo r paym e n t 
o f  pro  rata h ire  fo r  a ship p a r t ly  e ffic ien t, as when 
a steamer, b roken down, completes her voyage 
under sa il, nor fo r the  re tu rn  o f  p repa id  h ire , in  
respect o f th a t  p o rtio n  o f t im e  a lready p a id  fo r, 
d u rin g  w h ich  the  ship rem ains ine ffic ien t ; i t  is 
advisable to  m o d ify  the  clause to  m eet these po in ts .”  
T h a t is the  h ighest possible a u th o r ity  to  show 
w h a t was th o u g h t and recognised as be ing the  
m eaning and e ffect o f  the  decision in  Hogarth v .  
M ille r  (ubi sup.). I  should say, to  avo id  m is
conception, th a t  th a t  stands in  every  e d itio n  down 
to  the  present day, b u t inasm uch as the  ed ito rs o f  
those la te r ed itions are fo rtu n a te ly  s t i l l  l iv in g , th e  
o n ly  use o f th a t  is to  show th a t  nobody has ye t 
found  a decision to  th e  co n tra ry  o f th a t  doctrine , 
w h ich , I  th in k , was la id  down in  Hogarth v . M ille r , 
and w h ich  S cru tton , L .J . th o u g h t was la id  down 
b y  Hogarth v. M ille r.

I t  is re a lly  su ffic ient, I  th in k ,  to  dispose o f  th is  
case to  ind ica te  th e  reasons w h y  I  th in k  on th is  
p a rt o f th e  case th e  learned judge was r ig h t  and 
w h y  th e  appeal fa ils . There are tw o  m a tte rs  to  
be added. W e m ust o n ly  answer the  questions 
p u t b y  the  a rb itra to rs , and i t  is im p o rta n t in  
answering them  n o t to  be ambiguous. The f irs t 
question is : “  W he the r upon th e  tru e  cons truc tion  
o f  the  cha rte r and upon the  facts as herein found 
the  shipowners are e n tit le d  to  h ire  fo r th e  vessel 
in  respect o f the  tim e  occupied in  discharge.”  I t  
w i l l  be noted th a t  the  note in  S cru tton  on C harter- 
parties, to  w h ich  I  have a lready referred, says 
th is , th a t  i f  th e  h ire  has a lready been p a id  fo r 
p a rt o f th a t  period  then  the cha rte r cannot be 
e ffective. I  do n o t know  o f  any recent discussion 
o f  th a t  m a tte r, b u t I  see no reason w h y  th a t  s ta te 
m ent should n o t be regarded as correct. H ow ever 
th a t  m ay be, i f  any p a rt o f th is  period is covered 
b y  h ire  a lready p a id  in  advance, no th ing  th a t  I  
am  saying m ust be taken  to  ind ica te  any v ie w  th a t  
the charterer m ay get i t  back again. The answer 
th a t  I  g ive is th is , th a t  upon th e  tru e  construc tion  
o f  the  cha rte r and upon the  facts as here found , 
th a t  is to  say, found  in  the  case, th e  shipowners’ 
r ig h t to  be pa id  h ire  ceased in  respect o f the  tim e  
occupied in  discharge, th a t  is to  say, th e y  should 
get no fu r th e r  th a n  th a t  d u rin g  the  continuance 
o f  th a t  period. T h a t answer is rea lly  su ffic ien t
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to  dispose o f  the  a rgum ent w h ich  was developed 
by M r. Le Quesne in  rep ly , nam ely, th a t  there  
should be a so rt o f  assessment o f  the  am ount 
o f t im e  los t b y  reason o f  the  ine ffic iency, and fo r 
th a t  n e t loss o f  t im e  so ascertained h ire  should be 
deemed to  cease. W ith  regard to  th a t  i t  is su ffic ien t 
to  say th a t  I  regard every w ord  w h ich  I  have read 
fro m  th e  judgm en ts  o f L o rd  H a lsb u ry  and the  
o ther noble Lo rds w ho fo rm ed the  m a jo r ity  as 
nega tiv ing  th a t  a rgum ent, w h ich  in  m y  v ie w  is 
opposed to  the  p roper construc tion  o f  th e  clause, 
th a t  construc tion  being a s tip u la tio n  th a t  i f  certa in  
events happen then  ipso facto h ire  is to  cease and 
is n o t to  begin again u n t i l  th a t  sta te  o f  a ffa irs  has 
ceased to  ex is t. The ascerta inm ent o f  th e  ne t 
loss is som ething fore ign  to  the  clause as draw n. 
In  m y  ju d g m e n t i t  is also opposed to  th a t  argum ent, 
w h ich  was negatived b y  a decision o f  th is  cou rt 
in  th e  case o f  Vogemann v . Zanzibar Steamship 
Company (7 Com. Cas. 254), where th e  shipowner 
had the  advantage o f the  cons truc tion  w h ich  I  
regard as th e  tru e  construc tion , inasm uch as he 
(the  charte re r) was made to  pa y  fo r  tim e  when 
the ship, a fte r being in e ffic ien t and a fte r hav ing  
repairs and become effic ien t again, was spending 
tim e  in  g e ttin g  back to  th a t  pos ition  on the  voyage 
w hich she le f t  to  proceed to  the  p o rt o f  refuge, 
th a t is to  say, the  shipow ner g o t p a id  a lthough  
tim e  was being lo s t d u rin g  th a t  period  ow ing 
to  the  breakdown ; inasm uch as th e  events w h ich  
led up  to  and cons titu ted  a c la im  fo r  h ire  ceased, 
h ire began to  run  again.

I  th in k  th a t  deals w ith  a ll the  po in ts  in  the  case. 
A fte r  the  o the r members o f  the  co u rt have g iven 
th e ir  judgm ents we had b e tte r deal w ith  the  question 
as to  costs and hear w h a t counsel m ay  say upon 
th a t  po in t.

. Scott, L.J. —  I  agree w ith  the  whole o f  the  
judg m e n t de livered b y  L o rd  Roche, and w ith  a 
u tt le  hes ita tion  o n ly  add one o r tw o  observations. 
In  regard to  th e  c la im  fo r  th e  901 odd fo r  expenses 
incurred  b y  th e  charterers in  consequence o f  the 
breakdown o f  the  sh ip ’s gear, th e  ch a rte r-p a rty  
ff iiite  c le a rly  p revents a recovery fro m  the  sh ip 
owner on the  g round th a t  th e y  are damages fo r 
breach o f  charte r, because the  exception clause 
Prevents any such c la im  being made. M r. M ille r ’s 
a lte rna tive  presen ta tion  o f  th e  a rgum ent th a t  the  
charterers m ay  recover th a t  am oun t as m oney 
pa id  b y  request, in  m y  v iew , q u ite  ignores the  
lim ita tio n s  o f  the  doctrine  o f  c la im s fo r  money 
Paid a t request. T h a t fo rm  o f ac tion  does n o t lie  
Unless there  is a request o r a u th o r ity  expressed 
o t im p lied . I t  is q u ite  clear there  was no express 
request o r a u th o r ity  here and, there fore , there  
remains o n ly  the  question o f  an im p lie d  a u th o r ity  
or request. The p rinc ip les  sta ted on pages 42 
and 4 3  0f  th e  T h ird  E d it io n  o f  B u lle n  and Leake 
fnake i t  qu ite  apparent th a t  a request w i l l  n o t be 
Unplied unless there  is an excep tiona l pos ition  o f 
pb liga tion  in  one fo rm  o r ano ther upon th e  p la in t if f .  
Here n o th ing  o f  the  k in d  can be asserted, and conse- 
'lU en tly  you  get to  th e  pos ition  s ta ted  on page 43 
m B u llen  and Leake, w h ich  is th is  : “  W here

i e defendant is n o t liab le  to  anyone b u t the  
P la in tiff h im self, so th a t  the  paym en t b y  the  
P la in tiff does n o t exonerate the  defendant fro m  
uuy lia b il i ty ,  the  p la in t if f ,  hav ing  been compelled 
0  Pay, m ust sue the  defendant specia lly  on the  

con trac t between th e m .”  I ,  there fore , agree 
¡ . a t  on th a t  c la im  th e  shipowner is under no 
■ability. As regards the  m a jo r p a rt o f  the  

charterers’ h ire , I ,  as I  have a lready said, e n tire ly  
agtee w ith  th e  ju d g m e n t delivered, b u t I  do feel 
■hyself th a t  the  decision in  the  House o f  Lords

in  Hogarth v . M ille r, Brother, and Co. (7 Asp. 
M ar. L a w  Cas. 1 ; 64 L .  T . Rep. 205 ; (1891)
A . C. 48) d id  leave open qua decision the  
a rgum ent th a t  has been addressed to  th e  
co u rt here b y  M r. Le  Quesne, a lthough  I  
also agree w ith  L o rd  Roche th a t  th e  opinions 
expressed in  th a t  case go a v e ry  long w a y  tow ards 
m aking  the  a rgum ent o f  M r. Le  Quesne impossible. 
M r. Le  Quesne su b m itte d  to  us th a t  in  th a t  case 
the  House accepted as a p rinc ip le  th a t  h ire  had 
ceased b y  reason o f  p reven tion  w ith in  the  m eaning 
o f  th e  cha rte r before th e  vessel reached the  p o rt 
o f  refuge a t Las Palm as and before the  voyage 
home in  th e  t im e  subsisting commenced. H e  
said, there fore , the  House was n o t considering 
w h a t caused th e  cha rte r h ire  to  cease, b u t w h a t 
e n tit le d  th e  shipowner to  say th e  r ig h t  to  cha rte r 
h ire  had re-attached. T h a t a rgum ent had a t 
f irs t its  a ttrac tions , b u t on fu r th e r  reflection, a p a rt 
fro m  th e  obiter dicta, to  w h ich  we have to  pay th e  
v e ry  greatest possible a tte n tio n  in  th is  court, 
w h ich  fe ll fro m  th e ir  Lordsh ips in  th e  House o f  
Lords, I  do feel th is  v e ry  s trong ly , th a t  fro m  a 
com m ercia l p o in t o f v ie w  the  d is tin c tio n  between 
w h a t causes th e  cha rte r h ire  to  go o ff and w h a t 
causes i t  to  come on again is, to  the  com m ercia l 
m an. a d is tin c tio n  w h ich  is ra th e r a p t to  w o rry  
h im , and I  am  ve ry  lo th  to  construe an o rd in a ry  
com m ercia l clause in  a w a y  th a t  is n o t s im ple 
to  th e  com m ercia l m in d , i f  th e  clause can p rop e rly  
be in te rp re ted  in  a sim ple w ay, and th is  clause 
I  th in k  can, fo r  th is  reason : th e  clause prov ides 
th a t  in  th e  event o f loss o f  t im e  caused b y  damage 
to  h u ll o r o ther accident p reven ting  th e  w o rk in g  
o f  th e  steamer, then  h ire  fo r  a m in im u m  leng th  
o f  t im e  is to  cease u n t i l  th e  steamer is again in  an 
e ffic ien t state to  resume th e  service.

As L o rd  Roche has said, th e  w o rd  “  aga in  ”  
ind ica tes the  fo rm er state o f th e  sh ip  and th e  
la tte r  state o f th e  s h ip ; th e  state before she w ent 
o ff h ire , and th e  s ta te  to  w h ich  she m ust have 
re tu rned  before she goes on h ire  again are in tended  
to  be the  same, and i f  one tu rn s  to  clause 1 o f the  
ch a rte r-p a rty  in  w h ich , fo llow ing  on the  descrip tion  
o f  the  ship w h ich  is g iven  a t  th e  outset o f  the  charte r, 
i t  is la id  down th a t  the  ship m ust be “  in  every 
w a y  f it te d  fo r o rd in a ry  cargo service,”  and i f  one 
has in  m in d  the  p rov is ion  in  clause 2  : “  Owners 
are to  m a in ta in  her in  a th o ro u g h ly  e ffic ient state 
in  h u ll and m achinery du ring  service,”  and th a t  in  
clause 3 : “  The steamer is to  be f it te d  and m a in 
ta ined  w ith  winches, derricks, wheels and o rd in a ry  
runners capable o f  hand ling  l i f ts  up to  three tons ’ 
— having  a ll those th ree  express prov is ions o f  the 
cha rte r in  m ind , I  th in k  th a t  the  stress o f clause 10  
is on th e  words “  the  steam er,”  m eaning the  con
tra c t  steamer, the  steamer o f th e  k in d  described 
in  th is  con trac t, w h ich  is to  be m a in ta ined  in  th e  
m anner expressly s ta ted in  the  con trac t, and th a t  
when, in  substance, th e  steamer has ceased to  be a 
steamer w ith  those qua lifica tions, then  th e  cha rte r 
h ire  goes o ff and w il l  n o t re -a ttach  u n t i l  th e  steamer 
is again a steamer w ith  those qua lifica tions, sub ject 
a lways to  th is , th a t  th e  qua lifica tions necessary 
fo r  w o rk  in  p o rt are n o t th e  same as th e  q u a lif i
cations necessary fo r  w o rk  a t sea, as was po in ted  
o u t b y  th e  House o f L o rds  in  Hogarth v . M ille r, 
Brother, and Co. (ubi sup.). I f  you  take  th a t  v iew  
i t  is a s im ple in te rp re ta tio n  o f  th e  clause fro m  the 
p o in t o f  v iew  o f the  o rd in a ry  com m ercia l man. I  
am  ve ry  m uch impressed b y  th e  fa c t th a t  th e  late 
S cru tton , L .J . q u ite  c lea rly  has ta ke n  th a t  v iew , 
and has repeated i t  in  a series o f ed itions o f h is 
book fo r  w h ich  he was persona lly  responsible, over 
a long period  o f  years, and th a t  is  a book w h ich  is 
know n b y  a ll sh ipp ing  lawyers in  th is  co u n try .
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A ll  these comm on fo rm s o f cha rte r are form s th a t  
are w orked  o u t w ith  th e  assistance o f  th e  best 
sh ipp ing  lawyers in  London, in  th e  lig h t  o f works 
lik e  th a t  o f the  la te  S cru tton , L .J .,  and when you  
get a cha rte r lik e  the  B a ltim e  C harter o f  1920, 
w h ich  th is  is, one m ay assume i t  has been th o u g h t 
o u t on th e  lines o f  decided cases. I t  is ve ry  u n 
desirable, there fore , to  depart fro m  the  line  o f 
decisions, unless i t  is abso lu te ly  necessary on 
account o f  the  w o rd ing  o f the  p a rtic u la r  in s tru m e n t 
com pe lling  such a departure.

F o r those reasons I  agree w ith  the  ju d g m e n t 
a lready delivered.

Eve, J —I  also agree e n tire ly  w ith  th e  judg m e n t 
pronounced b y  m y  Lords. I  should like  to  know  
in  w h a t fo rm  the  order is to  go. I t  seems to  me 
there  are tw o  questions fo r  ou r decision. I  do n o t 
q u ite  see w h a t is th e  answer to  the  second question.

Lord Roche.— I  should suggest th a t  the  fo rm  o f 
o rde r should be th a t  the  appeal be a llow ed, and 
th a t  the  o rder below be reversed. I  should lik e  to  
see i f  m y  Lo rds and counsel agree to  th is  fo rm  ; 
th a t  the  order o f  the  co u rt below be va ried , th a t  
question (a) be answered th a t  “  the  shipowners’ -  
n o t s im p ly  in  th e  negative— “  r ig h t  to  receive p a y 
m ents on h ire  cease in  respect o f the  t im e  occupied 
in  discharge”  ; th a t  question (6 ) be answered in  th is  
w a y  : “  The a d d itio n a l costs o f  discharge, & c., are 
fo r  th e  account o f  the  charterers.”  The costs o f 
discharge in  the question are n o t qu ite  r ig h t,  because 
in  the  co u rt below th e  costs o f discharge, the 
su b je c t-m a tte r o f question (6 ), are fo r  the  account 
o f  th e  charterers. I  th in k  i t  w ou ld  be b e tte r  to  
leave o u t the  “  & c .”  and say : “  The a d d itio n a l 
costs o f discharge, th e  sub ject o f  the  question, are 
fo r  account o f  th e  charterers.”  Is  th a t  agreeable ?

Le Quesne.— W ith  regard to  (a) ? I  apprehend 
i f  th e  o rder is d raw n  up  in  th a t  fo rm , i t  w ou ld  
h a rd ly  be possible fo r  us to  ask the  a rb itra to rs  to  
go in to  those m a tte rs  re la tin g  to  th e  G ladstone 
D ock, o f w h ich  I  spoke. T he y  have n o t gone in to  
th e m  ye t. I f  i t  is y o u r Lo rdsh ips ’ in te n tio n  th a t  
th e y  should n o t do so, I  q u ite  agree th a t  th is  fo rm  
o f  w ords is r ig h t. I f  yo u r Lordsh ips w ish to  leave 
i t  open to  m y  c lien ts, w ith  those facts before them , 
I  should ask th a t  the  fo rm  w ith  regard to  (a) should 
keep m ore closely to  the  words o f  the  question. 
The question o n ly  asks w h a t is to  happen on the  
tru e  cons truc tion  o f th e  cha rte r and  upon the  facts 
as herein found.

Lord Roche.— T h a t is w h a t I  mean, “  upon the 
fac ts  as herein fo u nd .”  I  o n ly  m eant to  a lte r  the 
words, “  are e n tit le d  to  h ire  fo r  the  vessel in  respect 
o f  th e  t im e  occupied in  discharge,”  in to  “  sh ip 
owners’ r ig h t  to  receive paym ents fo r  h ire .”  In  
o rde r to  keep open, w ith o u t decid ing  i t ,  w h a t I  
have a lready re fe rred  to , as to  w h a t w ou ld  happen 
i f  th e y  had  a lready p a id  some o f  i t .  T h a t is a ll I  
was dealing w ith .  T h a t is a ll th e  case asks in  
respect o f  the  t im e  o f  discharge. I  m eant to  cover 
e ve ry th in g  w h ich  is the  sub jec t-m a tte r o f  th a t  
question a fte r  discharge beg inning wherever she 
was. I f  she was w a it in g  fo r  discharge, then , as I  
understand the  question, n e ith e r th e  question nor 
o u r answer has a n y th in g  to  do w ith  th e  case. 
T h a t is open to  yo u  as i t  was open before.

Le Quesne.— Those words on th e  fac ts  as found  
in  th e  case w il l  be inc luded in  the  o rde r ?

Lord Roche.— Yes.

Le Quesne.— As regards costs, I  su b m it in  v ie w  
o f  th e  o rder y o u r Lo rdsh ips are m ak ing , I  am

e n tit le d  to  recover some costs in  respect o f  th is  
appeal.

Afte r discussion.
Lord Roche.— The co u rt has considered th is  

m a tte r  and  th in k s  th a t  th e  p roper o rder w ith  regard 
to  costs should be th a t  each side should pa y  th e ir  
ow n costs in  th e  c o u rt be low  and d iv id e  th e  costs 
o f  th e  special case. T h a t o rder is perhaps a l i t t le  
favourab le  to  th e  shipowners and, there fore , we 
th in k  th a t  a lth o ug h  the  shipowners c le a rly  had to  
come here to  a lte r  the  ju d g m e n t o f  the  c o u rt below 
and, there fo re , m ig h t p resum ab ly  be th o u g h t to  
be e n tit le d  to  th e  m a jo r  p o rt io n  o f  th e  costs, i f  n o t 
th e  whole o f  the  costs, sub jec t to  ce rta in  deductions 
o f  costs, y e t th a t  shou ld  n o t be done, and we th in k  
th a t  th e  p roper o rder w ou ld  be th a t  th e  owners 
shou ld  have o n e -th ird  o f th e ir  costs o f  th is  appeal.

Le Quesne.— Each side pays h a lf  the  costs o f  the  
special case.

Lord Roche.— Yes, h a lf  th e  costs o f  the  special 
case. Each side pays th e ir  ow n costs in  the  cou rt 
below, b u t  yo u  get o n e -th ird  o f  y o u r costs here 
because yo u  have had  to  come here.

Le Quesne.— M y  c lie n ts  m ay w ish  to  take  th is  
m a tte r  fu rth e r, and in  th e  even t o f  th e ir  w ish ing  to  
do so, th e y  w i l l  n o t be a t  l ib e r ty  to  do so, as yo u r 
Lordsh ips are aware, w ith o u t the  perm ission o f  
th is  cou rt.

Lord Roche.— I  do n o t know  w h a t the  present 
p ractice  is. M y  v ie w  is th is . I  am  n o t refusing 
you  leave, b u t  I  have been asking m y  Lo rds 
w hether Greer, L .J . and the  o th e r L o rds  Justices 
are s t i l l  o f  the  same op in ion  as th e y  were when I  
was s it t in g  here as a m em ber o f  th is  cou rt, nam ely, 
th a t  when there  is a request made fo r  leave to  
appeal, th a t  leave to  appeal shou ld  be reserved 
u n t i l  such t im e  as i t  is  know n w he ther yo u  desire 
to  appeal.

Scott, L.J.— O f course, i t  m us t be done w ith  
reasonable despatch.

Lord Roche.— In  case I  am  n o t here, I  w ish the  
o th e r Lo rds Justices to  know  w h a t m y  v ie w  about 
th is  is. I  th in k  th a t  w h a t should be done is  th a t  
yo u  should discuss w ith  y o u r c lien ts  w hether th e y  
desire to  appeal and then  come back here w ith  
th e ir  decision. M r. H a lle t t ,  we w ish  to  w a it  and 
f in d  o u t w h a t is  the  v ie w  o f  M r. L e  Quesne’s c lien ts 
w ith  regard to  hav ing  leave to  appeal, and then, 
when he has found  o u t w h a t th e ir  v ie w  is, th e n  he 
w i l l  come back to  th is  cou rt, w h ich  w i l l  be composed 
d iffe re n tly  fro m  w h a t i t  is now. I  sha ll p robab ly  
n o t be here m yself. I t  is d if f ic u lt  to  get th e  same 
cou rt. Y o u  w il l  n o t ob jec t to  M r. Le  Quesne m aking  
his a pp lica tion  fo r  leave to  appeal to  S co tt, L .J . 
and E ve , J . ?

Hallett.— I  sha ll n o t ob jec t to  th a t ,  m y  L o rd .

Appeal dismissed on the m ain question, 
but allowed as to the decision that the 
charterers were entitled to recover 901. 
fo r  cost o f h iring  floa ting cranes.

S olic ito rs  fo r  th e  appellants, Sincla ir, Roche, and 
Temperley, agents fo r  iiotterell, Roche, and Temperley, 
New castle-on-Tyne.

S o lic ito rs  fo r  th e  respondents, Pettite, Kennedy, 
Morgan, and Co.
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Adm.] The Pass of Leny. [Adm.

HIGH COURT OF JUSTICE.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  BUSINESS.
Ja n u a ry  29 , 30, 31, F ebruary  3 , 4 , 5 , M arch  5, 

6  and  25 , 1936.

(B e fo re  Bucknill, J . ,  ass is ted  b y  E ld e r  B re th re n  
o f  T r in i t y  H o u se .)

The Pass of Leny. (a )

Damage to o i l tanker at berth— Loss o f fre ig h t 
resu lting fro m  in a b ili ty  to load— Negligence 
and (or) breach o f w a rran ty  and (or) contract o f 
w h a rf owners having contro l o f adjacent 
berth —  Charter-party  —  Vessel “  to proceed 
to Boston (L ines) or so near thereto as 
she can safely get (safely aground) Damage 
to berth —  Negligence o f sh ip  —  Im p rop e r  
m ooring.

T h is  was an action fo r  damages ins titu ted  by the 
owners o f the tanker P . o f  L .  against the owners 
and managers o f an o il w h a rf at Boston 
(L ines) and o f the berth adjacent thereto, and  
against the charterers o f the P . o f  L .  under a 
charter-party which provided, in te r  a lia ,  that the 
P . o f  L .  was “  to proceed to Boston (L ines) or 
so near thereto as she can safely get (safely 
aground) ”  in  respect o f damage alleged to 
have been sustained by the P . o f  L .  at the said  
berth, and o f the loss o f fre ig h t resu lting fro m  
the vessel's in a b ili ty  to complete her loading  
thereat.

■Against the f irs t  defendants, the p la in t if fs  alleged 
negligence and breach o f contract and (or) 
w arranty , contending (a ) that the f ir s t  defendants 
had im p rope rly  in v ited  the P . o f  L .  to occupy 
the sa id  berth when they knew or ought to have 
known that i t  was not safe fo r  the P . o f  L .  to lie  
in ,  and  (b )  that by so in v it in g  the P . o f  L .  fo r  
reward, they had im p lie d ly  w arranted that the 
said berth was safe and f i t  fo r  the P . o f  L .  to 
occupy. A s  to the second defendants, the 
p la in t if fs  sa id  i t  was agreed by the charter-party  
that the sh ip  should proceed to Boston o r as 
near thereto as she could safely get (safely 
aground) and there load her cargo, and that by 
ordering the P . o f  L .  to the said berth the second 
defendants had expressly and (or) im p lie d ly  
Warranted that the P . o f  L .  could lie  safely 
aground in  the sa id  berth ; that in  fa c t the said  
berth was unsafe fo r  the P . o f  L .  to lie  in ,  and  
that therefore the second defendants had com
m itted a breach o f the sa id  w arranty.

Doth defendants denied lia b ility ,  and the f irs t  
defendants counterclaimed fo r  damages in  
'respect o f damage done to the ir berth and to 
the ir m ooring lines, alleging that the sa id  
damage w as due to the negligence o f those on 
board the P . o f  L . ,  in  that they had moored the 
vessel im p rope rly  and in  an im proper position .

<«) Reported by J. A. Petkie, Esq., Barrister-at-Law.

The court fo u n d  that the P . o f  L .  was moored to  
the w harf, which had a je tty  and p ilin g ,  under 
the general directions o f the f ir s t  defendants ;  
that she la y  w ith  a s light angle out fo rw a rd  fro m  
the je tty  and that th is  was not corrected ;  tha t 
after the sh ip  took the ground she had a slight 
lis t to starboard ; her fo rw a rd  p a rt g radua lly  
slipped away, and her fo rw a rd  moorings, and  
la ter one o f her w ires a ft, pa rted so that she 
pivoted on her stern and la y  aground at a sub
s tan tia l angle to the je tty , whereby she sustained 
serious bottom dam age;  that as regards the 
berth, work had been done upon i t  du ring  J u ly  
to clear i t  fo r  the P . o f  L .  ;  that the previous  
h istory o f the berth had not given the f ir s t  
defendants any w a rn ing  that such an accident 
would be like ly , and that the f ir s t  defendants had  
warned those in  charge o f the sh ip  that she was 
ly in g  in  an im proper position .

H e ld , on the above fin d in g s  : ( 1 ) that, although a  
sh ip  ly in g  at an angle when moored w ou ld  be 
more lik e ly  to s lip  than i f  tigh t up , and a carefu l 
master ought to manage h is m ooring ropes so as 
to keep the sh ip  pa ra lle l and close u p  to the 
je tty , the mere fa c t that the vessel took the ground  
w ith  a slight angle outward d id  not indica te  
negligence on the p a r t o f those in  charge o f her ;
(2 ) that the accident was caused by the in a b ility  
o f the berth to hold up  the sh ip  as she la y  s ligh tly  
angled out, and that, as the f ir s t  defendants d id  
not w arran t the safety o f the berth and took a ll 
reasonable steps to make i t  safe, they were not 
l ia b le ;  (3 ) that the second defendants, as
charterers, had no more knowledge about the 
fitness o f the berth than the p la in t if fs , and that 
they had given no express w arran ty , and that 
no w a rran ty  could be im p lie d  fro m  the terms o f 
the charter-party, that the berth was safe.

The p la in t if fs ' c la im  against both defendants and  
the f ir s t  defendants' counterclaim  were d is
missed, no order being made as to the costs. 

Damage at Berth.
The p la in t if fs  were th e  B u lk  O il Steam ship 

C om pany L im ite d , o f  London , owners o f the  o il 
ta n k e r Pass of Leny (795 tons gross). The  f irs t 
defendants were th e  P o r t o f  B oston O il W harves 
L im ite d , owners and  managers o f  an o il w h a rf a t 
Boston, L inco lnsh ire , and o f  a b e rth  ad jacent 
the re to . T he y  were also th e  shippers o f  a cargo 
o f  pe tro leum  w h ich  was to  have been loaded on 
board the  Pass of Leny. The second defendants 
were R o b e rt R ix  and  Sons, charterers o f  the  
Pass of Leny  under a c h a rte r-p a rty  entered in to  
between th e m  and th e  p la in tif fs  and  da ted  the  
11 th  J u ly , 1935, b y  w h ich  i t  was agreed, in ter alia, 
th a t  th e  Pass of Leny shou ld  “  proceed to  Boston 
(L ines) o r  as near th e re to  as she can safe ly  get 
(safe ly aground) ”  and the re  load  a p a rt cargo o f  
abou t 600 tons o f  pe tro leum  fo r  carriage to  Guiness 
W h a rf, R iy e r  T re n t. B y  clause 6  i t  was agreed 
th a t  th e  steam er w o u ld  load  “ a t  a  place . . . 
reachable on he r a rr iv a l,  w h ich  sha ll be in d ica te d  
b y  charterers and  where she can a lways lie  a floa t 
o r sa fe ly ag round.”

The  p la in t if fs ’ case was th a t  on th e  e a rlv  m o rn 
in g  o f  th e  16 th  J u ly ,  1935, th e  Pass of Leny (a steel 
screw ta n k e r o f  795 tons gross) was be rthed  a t  the  
said w h a rf under th e  d irec tions  o f the  f irs t  defend
ants and was p ro p e rly  m oored alongside th e  said



24 ASPINALL’S M ARITIM E LAW CASES.

Adm.] The Pass of Leny. [Adm.

w h a rf w ith  m oorings o u t b o th  fo rw a rd  and  a ft .  
As the  tid e  fe ll, th e  Pass of Leny to o k  the  g round, 
b u t, w h ils t load ing  was in  progress, her fo rw a rd  
m oorings p a rted  as a resu lt o f  th e  unsafe co n d itio n  
o f  th e  b e rth , and the  vessel s lid  aw ay fro m  the 
w h a rf tow ards the  r iv e r  bed and sustained damage, 
w ith  th e  fu r th e r  consequence th a t  she was unable 
to  com plete her load ing . The  p la in tif fs  contended 
th a t  th e  b e rth  was unsafe in  th a t  its  ou te r edge was 
unsupported  b y  p iles and th a t  m ud had  been 
a llow ed to  accum ula te  upon i t .  T h e y  charged the  
f ir s t  defendants w ith  ha v in g  im p ro p e rly  in v ite d  
the  Pass of Leny to  occupy th e  said be rth  when th e y  
knew  o r o ugh t to  have know n th a t  i t  was n o t in  a 
safe c o n d itio n  fo r  her to  lie  in , and  w ith  ha v in g  
co m m itte d  a breach o f  w a rra n ty  th a t  th e  b e rth  
was safe to  be im p lie d  fro m  such in v ita t io n  ; w ith  
fa ilin g  to  m ake o r m a in ta in  th e  said b e rth  in  a 
safe co n d itio n , and w ith  h a v in g  fa ile d  to  w arn  those 
in  charge o f th e  Pass of Leny e ith e r th a t  th e  b e rth  
was n o t safe o r th a t  th e y  had  n o t taken  reasonable 
steps to  ascerta in  its  co n d itio n . A g a in s t the  
second defendants the  p la in tif fs  contended th a t  b y  
o rde ring  th e  Pass of Leny to  th e  said b e rth  th e y  
had co m m itte d  a breach o f an express o r im p lie d  
w a rra n ty  in  the  said ch a rte r-p a rty  th a t  th e  Pass 
of Leny w ou ld  lie  safe ly  aground the rea t. B o th  
defendants denied l ia b i l i t y ,  a lleg ing  negligence 
aga inst the  p la in t if fs  in  respect o f the  m anner in  
w h ich  th e  Pass o f Leny was m oored. The  f irs t  
defendants coun te rc la im ed fo r  damage to  th e ir  
b e rth  and  m oo ring  lines.

The  evidence is fu l ly  rev iew ed in  the  ju d g 
m en t. In  a rgum en t on beha lf o f th e  second 
defendants, counsel re fe rred  to  th e  recent decision 
o f  B ranson, J . in  West Ltd. v . Wrights (Colchester) 
Lim ited  (1935, 51 L I .  L .  R ep., p . 105), in  w h ich  a 
c h a rte r-p a rty  clause a lm ost s im ila r  to  th a t  here in  
question  was considered.

K . S. Carpmael, K .C ., J . V . Naisby, and  E. E . 
Addis fo r  the  p la in tiffs .

Lewis Noad, K .C . and W. L . M cN a ir  fo r  b o th  
defendants.

B uckn ill, J.— In  th is  case the  p la in tif fs  are the  
owners o f the  steam ship Pass of Leny. The  f irs t 
defendants are th e  P o r t  o f  Boston O il W harves 
L im ite d , who a t th e  m a te r ia l t im e  were the  occupiers 
and had the  co n tro l and m anagem ent o f an o il 
w h a rf and o f th e  b e rth  ad jacen t th e re to  in  the  
p o r t  o f Boston. The second defendants are Messrs. 
R o b e rt R ix  and Sons, w ho were a t  th e  m a te r ia l 
t im e  th e  charterers o f  th e  Pass of Leny.

The c la im  o f the  p la in tif fs  is in  respect o f damage 
suffered b y  th e m  in  consequence o f th e  Pass o f Leny 
s lip p in g  o ff th e  b e rth  alongside th e  w h a rf o f  the  
f ir s t  defendants, a t  a t im e  when th e  sh ip  was 
loa d in g  a cargo o f pe tro leum  fro m  the  p ipe -line  
on th e  je t t y  o f the  w h a rf in  pursuance o f  a ch a rte r 
p a r ty  da ted  the  11 th  J u ly ,  1935, and  made between 
th e  p la in tif fs  and th e  second defendants.

The basis o f  th e  c la im  aga inst th e  f irs t  defendants 
was th a t  th e  b e rth  was unsafe fo r  th e  sh ip  to  take  
th e  g round  upon, and  th a t  the  f ir s t  defendants 
im p ro p e rly  in v ite d  th e  Pass of Leny to  occupy 
th e  b e rth  when th e y  knew  o r ough t to  have know n 
th a t  th e  b e rth  was unsafe fo r  he r to  lie  upon, and 
th a t  th e y  in  fa c t  had n o t taken  a ll reasonable 
care to  m a in ta in  the  b e rth  in  a safe c o n d itio n  and 
to  p re ve n t danger to  th e  Pass of Leny when ly in g  
aground in  i t .

The basis o f  th e  c la im  b y  th e  p la in tif fs  against 
th e  second defendants was th a t  b y  th e  cha rte r- 
p a r ty  i t  was agreed th a t  the  sh ip  should proceed

to  B oston o r as near th e re to  as she cou ld  get 
(safe ly  aground) and the re  load he r cargo, th a t  the 
second defendants ordered th e  sh ip  to  th e  w h a rf 
o f  th e  f irs t  defendants and th e re b y  w a rran ted  th a t  
i t  was a place where the  sh ip  cou ld  safe ly ground, 
and th a t  th e  b e rth  alongside the  w h a rf was in  fa c t 
unsafe fo r  th a t  purpose and th a t  the re  was there fo re  
a breach o f  th e  w a rra n ty .

The  f ir s t  defendants made a coun te rc la im  
aga inst the  p la in tif fs  in  respect o f  damage to  th e ir  
b e rth  and m oo ring  lines w h ich  was done w hen the  
acc iden t to  th e  sh ip  occurred.

The Pass of Leny  is an o il ta n k e r o f  795 tons gross, 
190 ft. long, and 3 0 ft. 6 in . in  beam. She has a f la t 
b o tto m  and is b u i l t  to  take  th e  g round in  the 
course o f  load ing  and d ischarg ing . The  w h a rf in  
question runs a p p ro x im a te ly  east and west in  the  
r iv e r  a t  Boston , th e  w estern end be ing the  u p 
r iv e r  end, and i t  has a je t t y  and p ilin g . The w h a rf 
and b e rth  were made to  th e  o rder o f  th e  f irs t  
defendants in  1934. The  b e rth  as f in a lly  constructed  
had a b read th  o f  3 0 ft. The  v e rt ic a l face o f the 
je t ty  tow ards the  r iv e r  has a s lig h t rake fro m  the  
r iv e r, so th a t  its  face a t b e rth  leve l is about 1 ft. lO in . 
nearer the  centre o f  th e  r iv e r  th a n  its  face a t  the  
leve l o f  th e  deck o f th e  je t ty .  O utside th e  b e rth  
th e  g round fa lls  aw ay to  th e  m idd le  o f the  r iv e r. 
The r iv e r  is t id a l and the  b e rth  is uncovered a t 
eve ry  low  w a te r except when the re  is considerable 
fresh  w a te r com ing  down in  the  r iv e r .  D u r in g  the  
sum m er o f  1935 the re  was never any such fresh 
w a te r. The  t id e  deposits m ud  on the  b e rth  to  an 
am oun t o f abou t l in .  to  2 in . a t id e . T h is  m ud  tends 
to  co llec t a t the  low er o r eastern end o f the  be rth , 
where th e  n a tu ra l slope o f  th e  r iv e r  b ank  makes a 
so rt o f  w a ll p ro je c tin g  o u t and above th e  scooped 
o u t leve l o f  the  be rth .

A fte r  com p le tion  o f  the  je t t y  and b e rth , the  
p la in tiffs  sent several o f th e ir  ships to  the  je t ty ,  
and th e y  la y  in  th e  b e rth  aground in  sa fe ty and 
discharged th e ir  cargoes. Some o f these ships 
were s im ila r in  size and shape to  the  Pass o f Leny. 
The Pass of Leny was, in  fa c t, the  firs t vessel o f  the  
p la in tiffs  to  a rr ive  l ig h t  a t th e  je t t y  fo r  th e  purpose 
o f  load ing  her cargo. The la s t vessel w h ich  used the 
b e rth  fo r  load ing  o r d ischarg ing cargo accord ing to  
the  lis t  supplied to  me was the  Pass of Balmaha, 
a ship o f  ve ry  s im ila r dim ensions to  th e  Pass of Leny. 
She was there  in  A p r il,  1935, about th ree  m onths 
before the  Pass of Leny's a rr iv a l. A f te r  the 
departu re  o f th e  Pass of Balmaha, a sa iling  barge, 
w h ich  had been converted in to  a houseboat, la y  
on the  b e rth  fo r  a few  days a t a t im e  over a period 
o f  abou t tw o  m onths.

A t  the  hearing o f th is  case there  was an acute 
and rem arkab le  co n flic t about the  inc iden ts o f the  
day on w h ich  the  accident to  the  Pass of Leny arose. 
I  th in k  th a t  th e  m ain  reason fo r  th is  co n flic t is 
th a t,  on the  16th J u ly , no one who was present on 
the  je t t y  o r on the  ship th o u g h t th a t  any damage 
had been done, and a t the  t r ia l  no one rea lly  
remembered m uch o f  w h a t in  fa c t had taken  place 
on the  16th.

I  have fo u nd  i t  d if f ic u lt  to  come to  a conclusion 
on some o f the  m a te ria l facts, b u t a fte r considering 
a ll the  evidence and its  re la tive  values I  have come 
to  th e  fo llo w in g  conclusions. The ship a rrived  
o ff th e  je t ty  in  charge o f  a T r in i ty  House p ilo t. 
On th e  je t t y  a t the  tim e  there  were M r. S torey, 
th e  m anager o f  the  f irs t defendants, M r. H earl, 
M r. Gooding, and one o r tw o  others. The ship 
came alongside the  je t t y  heading upstream  w ith  
her p o rt side to  the  je t ty .  The ship had no appre
ciable lis t  to  s tarboard. The t id e  was flood and 
a l i t t le  before h igh w ater. The ship was d raw ing  
about 4 ft .  9in. fo rw a rd  and l i f t .  a ft. Tw o lines
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fro m  th e  ship fo re  and a f t  were taken  ashore b y  
M r. Lee, a boatm an usua lly  em ployed b y  the  ships 
in  th is  k in d  o f w o rk  a t  th is  je t ty ,  and th e  Pass of 
Leny was b ro u g h t alongside. M r. S torey gave 
some ins truc tions  to  those on the  bridge th a t  he 
wished the  ship to  be m oored so th a t  her p ipe-line 
was opposite the  p ipe-line  on the  je t t y  fro m  w h ich  
th e  cargo was to  be pum ped in to  the  ship. The 
flex ib le  hose on th e  je t t y  was a lready fas t to  the  
low er o r eastern p ipe-line  on th e  je t ty .  The after- 
p a rt o f the  ship was securely m oored to  the  je t ty  
b y  means o f  m ooring  ropes fro m  the  ship ’s p o rt 
and sta rboard  quarters to  bo lla rds ashore. A  
m an illa  breast rope belonging to  the  je t t y  was also 
made fas t on the sh ip ’s p o rt side a ft ,  and secured 
to  a b o lla rd  ashore. The ship was m oored in  the  
be rth  under the  general d irections o f Lee, and 
when m oored her stem  was about abreast o f the  
upper end o f the  je t ty ,  and the  p ipe-line  was about 
abreast o f  the  eastern p ipe-line  on the  je t ty .  The 
sh ip  was ke p t in  th is  pos ition  against th e  d ra in  o f 
flood b y  means o f the  a f t  m ooring  ropes, w h ich  
were hove ta u t.

F o r some reason o r o th e r w h ich  has n o t been 
exp la ined b y  those on th e  ship, the  ship, when 
m oored, had a s lig h t angle o u t fo rw a rd  fro m  the  
je t ty ,  and th is  angle was never corrected. The 
angle was n o t m uch. The distance o f th e  sh ip ’s 
side fro m  the  deck o f  th e  je t t y  in  th e  w ay o f the  
sh ip ’s p ipe line , a fte r th e  ship had been m oored and 
discharge s ta rted  was, I  th in k , abou t 5 ft.,  whereas 
*t should have been about 2 f t .  o u t i f  as close 
alongside as possible. T o  th a t  e x te n t th e  ship was 
no t ly in g  pa ra lle l to  th e  je t ty ,  because her stern 
was hove in  as close to  the  je t t y  as possible.

The load ing  o f  cargo f irs t  to o k  place in  N o . 3 
ta n k . S h o rtly  a fterw ards the  ship to o k  the  
ground a f t  in  the  same pos ition  as I  have stated. 
A f te r  th e  ship to o k  th e  g round her fo rw a rd  p a rt 
ve ry  g ra d u a lly  slipped aw ay fro m  th e  je t ty ,  and 
a t abou t 12.35 p .m . one o f  the  w ires lead ing from  
th e  sh ip ’s p o rt bow  parted . V e ry  s h o rtly  before 
th is  w ire  parted , the  hose connections ashore and 
° n  the  ship had been disconnected. B y  th is  tim e  
the  ship had taken  in  several hundred  tons o f her 
oargo o f  pe tro leum . In  a sho rt t im e  a fte r the  
f irs t w ire  parted , the rest o f  the  fo rw a rd  moorings 
Parted, and also one o f  th e  a fte r wires. The ship 
then  s low ly  slipped across the  be rth , p iv o tin g  on 
her stern, w h ich  also m oved fo rw a rd  a l i t t le  and 
aw ay fro m  th e  je t ty ,  and the  ship e ve n tu a lly  to o k  
UP a pos ition  in  the  r iv e r  ind ica ted  b y  the  p h o to 
graphs and la y  aground a t a substan tia l angle to  
the side o f  the  je t ty .

In  consequence o f th e  sh ip  s lipp ing  in  th is  w ay  
damage was done to  th e  sh ip ’s b o tto m  and also to  
the b e rth  itse lf. W hen th e  t id e  made, th e  ship 
' Vas hove back alongside th e  w harf, and she s ta rted  
to  take  in  cargo again. L a te r  on, load ing  was 
stopped and th e  ship le f t  the  je t t y  sho rt o f some o f 
her cargo. I t  was agreed between th e  m aster 
and M r. S torey th a t  under a ll the  circumstances 
i t  w ou ld  be unsafe fo r  the  ship to  take  th e  ground 
again on th e  berth .

There is one o ther m a tte r  w h ich  I  m us t deal w ith , 
as alleged to  have occurred d u rin g  the  m orn ing  o f 
he 16th J u ly , and th a t  is the  question o f  warnings 

V’h ich  were said to  have been g iven  b y  Lee and 
s to re y  to  those in  charge o f  th e  ship th a t  the  
snip was ly in g  in  an im p rope r pos ition . On th is  
sha rp ly  contested issue I  accept the  evidence o f  
Lee th a t  he gave no w a rn ing  and o f N ic o l th a t  he 
received no w arn ing . I  f in d  th a t  d u rin g  the 
m orn ing  a fte r the  ship had taken  the  ground, 

to re y  po in ted  o u t to  th e  second officer th a t  th e  
m p was in  a v e ry  unsa tis fac to ry  pos ition , and I  

V o l . X I X . ,  N . S.

accept in  substance M r. S torey ’s evidence as to  
th a t  w arn ing .

On these facts I  have, f irs t, to  decide w hether the 
p la in tiffs  have established th a t  th e  be rth  was no t 
in  a safe and p roper cond ition  fo r  the  ship to  lie 
upon. I f  a vessel p rop e rly  m oored slips o ff her 
be rth , the  mere fa c t o f  her s lipp ing  tends to  prove 
th a t  th e  b e rth  was n o t f i t  fo r her to  lie  in  safety. 
The w id th  o f  the  be rth , as I  th in k ,  was n o t more 
th a n  30 ft. a t th e  western o r upper end, and the 
beam o f the ship is 6 in . more th a n  30 ft., and, 
therefore, i t  is clear th a t  i f  the  ship is a t an angle 
to  the  b e rth  on grounding, she m ust be more 
lik e ly  to  s lip  th a n  i f  she is tie d  t ig h t  up  to  the 
be rth  a t her stem  as w e ll as her stern.

One o f the  questions w h ich  has perp lexed me 
in  th is  case is w hether on m y  find ings o f  fa c t I  
o ugh t to  ho ld  those in  charge o f  the  ship negligent 
fo r  a llow ing  th is  sh ip to  g round w ith  th is  ve ry  
s lig h t angle ou t. I  have consulted th e  E ld e r 
B re th re n  on the  p o in t w hether a care fu l shipm aster 
w ou ld  guard  against and be able to  p reven t the 
ship ta k in g  such an angle to  the  b e rth  when aground. 
I  th in k ,  and th e ir  advice is, th a t  a care fu l m aster 
ought so to  manage and a d ju s t h is m ooring  ropes 
as to  keep his ship as fa r  as p ra c t’ cable para lle l 
to  the  je t t y  and close to  i t  when she takes the 
ground. B u t th e  mere fa c t th a t  the  Pass of Leny 
to o k  the  ground, as I  have found, w ith  a ve ry  
s lig h t angle outw ards, does n o t in  its e lf  ind ica te  
negligence on the  p a rt o f those in  charge o f the 
sh ip . The m aster, and th e  officers o f  the  ship, 
w ho had never been to  th is  je t t y  before, d id  no t 
know  how  na rrow  th e  b e rth  was ; m oreover, the  
tim e  between com ing alongside and connecting 
up  the  hoses was short, and no one on shore, as I  
find , a t th e  tim e  when the  hoses were connected 
up, suggested th a t  th e  ship was n o t p ro p e rly  
m oored o r was in  an unsafe position .

A p a r t fro m  th e  a c tu a l s lip p in g  o f  th e  sh ip  as 
evidence o f  defect in  th e  co n d itio n  o f  th e  be rth , 
th e  p la in tif fs  also called tw o  em inen t surveyors, 
M r. H o lland  and M r. Deacon, who to o k  soundings 
on th e  b e rth  on th e  9 th  A ugus t, and  a c tu a lly  
exam ined th e  surface o f  th e  b e rth  on the 
16 th  A ugust. T he y  found  considerable accum u la tion  
o f  m ud  on the  surface and a g radua l slope outw ards 
o f  th e  b e rth , w h ich  led th e m  to  th e  op in io n  th a t  
th e  b e rth  a t the  t im e  o f th e ir  surveys was n o t safe 
fo r  th e  Pass of Leny to  lie  upon. A ssum ing  th a t  
th e ir  evidence is accurate and th e ir  op in ions are 
correct, I  do n o t th in k  th a t  th e  unfitness o f the  
b e rth  fo r  th e  Pass o f Leny on the  16 th  J u ly  is 
established. I t  m us t be rem em bered th a t  th e  be rth  
had been damaged b y  th e  Pass of Leny on the  16th 
J u ly , and I  do n o t th in k  th a t  th e  sta te  o f  th e  b e rth  
on tb e  9 th  and 16 th  A u g u s t o ugh t to  be taken  as 
accu ra te ly  representing th e  sta te  o f th e  b e rth  on 
the  16 th  J u ly .

One c r it ic is m  o f the  p la in t if fs ’ surveyors about 
th e  be rth  is th a t  the re  m u s t have been a heavy 
coa ting  o f  m ud  on th e  b e rth  on th e  16 th  J u ly ,  and 
th e  b e rth  m u s t have had a subs tan tia l slope tow ards 
th e  r iv e r  bed. I  th in k  i t  is a fa ir  answer to  th is  
c r it ic is m  th a t  the  soundings taken  b y  M r. Deacon 
ind ica te  th a t  a t  th e  eastern end o f the  b e rth  where 
the  Pass o f Leny d id  n o t s lip  the  b e rth  was sub
s ta n t ia lly  leve l, and th a t  the  slope o f  th e  b e rth  on 
th e  9 th  A ugus t was caused b y  the Pass of Leny 
dragg ing  herse lf ove r i t  as she s lipped  on th e  
16 th  J u ly .

H a v in g  regard to  th e  fa c t th a t  th e  Pass of 
Balmaha sa t in  sa fe ty  on th e  b e rth  th ree  m onths 
before th e  acc iden t, and hav ing  regard to  th e  fa c t 
th a t  w o rk  on the  b e rth  was u n d o u b te d ly  done 
d u rin g  J u ly , as re fe rred  to  b y  M r. S to rey and h is

E
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forem an, M r. H e a rl, in  order to  c lear i t  fo r  the  Pass 
of Leny, I  do n o t th in k  th a t  the  p la in tif fs  have 
established th e ir  p o in t th a t  there  was such an 
accum ula tion  o f  m ud on the  b e rth  on the  16 th  J u ly  
as to  make the  b e rth  u n f it  fo r  the  sh ip  to  lie  upon, 
o r th a t  the  b e rth  then  had a subs tan tia l slope 
outw ards tow ards the  r iv e r.

The  second c r it ic is m  made aga inst th e  b e rth  is 
th a t  i t  was unsafe fo r  the  Pass of Leny because its  
ou te r edge was unsupported  b y  piles o r camp 
sheeting. M y  v ie w  about the  s lip p in g  o f th e  ship 
on the  16 th  J u ly  is th a t  the  Pass of Leny to o k  a 
s lig h t l is t  to  s ta rboard  as the  cargo was pumped 
in to  her and th a t  as th e  w e igh t on her s tarboard 
side increased, th e  ou te r edge o f the  b e rth  g rad u a lly  
gave w ay, causing her to  l is t  m ore and m ore to  
s ta rboard  u n t i l  she broke down th e  edge o f  the 
b e rth  and slipped  across the  b e rth  and b o d ily  in to  
the  r iv e r. M y  conclusion is th a t  the  acciden t was 
caused b y  the  in a b il i ty  o f  the  b e rth  to  ho ld  up  the  
sh ip  w ith  the  s lig h t angle o u t th a t  she had.

I  have now to  consider w he ther on these facts 
e ith e r o f the  defendants are liab le . As regards the  
f ir s t  defendants, I  h o ld  th a t  th e y  are n o t liab le . 
T h e y  d id  n o t w a rra n t the  sa fe ty  o f  th e  be rth . 
T h e y  to o k  in  m y  v iew  a ll reasonable steps to  make 
th e  be rth  safe fo r  the  Pass of Leny, and the  pre 
v ious h is to ry  o f the  b e rth  d id  n o t g ive  them  any 
w a rn ing  th a t  such an acc iden t as th is  w o u ld  be 
lik e ly  to  happen. T he y  d id  n o t know  th a t  the 
b e rth  was u n f it  fo r  the  Pass o f Leny to  load her 
cargo thereon w h ile  aground, no r ought th e y  to  
have know n i t .  I f  in  fa c t the  Pass of Leny had 
been t ie d  as t ig h t  up  to  the  je t ty ,  head and stern , as 
possible, th e  acciden t w ou ld  p ro b a b ly  n o t have 
happened.

As regards th e  alleged l ia b i l i t y  o f th e  second 
defendants, the  m a te ria l words in  the  charte r- 
p a r ty  are th a t  th e  ship shall proceed to  B oston o r as 
near the reun to  as she can safe ly get (safe ly aground) 
and  the re  load, &e. B y  clause 6 i t  is agreed th a t  
the  steamer w i l l  load  a t a place o r a t  a dock o r 
alongside lig h te rs  reachable on her a rr iv a l, w h ich  
shall be ind ica ted  b y  charterers, and where she can 
always lie  a floa t o r sa fe ly aground. I  do n o t th in k  
th a t  the  b e rth  can fa ir ly  be described as a place 
w here the  Pass of Leny cou ld  a lw ays lie  safely 
aground and load her cargo. In  m y  v ie w  there  was 
a subs tan tia l e lem ent o f r is k  about the  operation. 
I  have there fore  to  decide w he ther these defendants 
w a rran ted  th a t  th e  b e rth  was one where th e  ship 
cou ld  so lie  safe ly  aground.

N ow , I  th in k  th a t  in  th is  case there  was c le a rly  
no express w a rra n ty . O ught such a w a rra n ty  to  
be im p lie d  ? T h is  seems to  me to  tu rn  on the  
question w hether under the  c ircum stances i t  w ou ld  
have been a reasonable dem and fo r the  p la in tiffs  
to  m ake and a reasonable prom ise fo r  the  charterers 
to  g ive . I  do n o t th in k  i t  w ou ld  have been reason
able. The charterers had no m ore knowledge, 
and no m ore means o f  know ledge, about the  fitness 
o f the  b e rth  th a n  th e  p la in tif fs  had. On the  
co n tra ry , th e y  had less means o f  know ledge 
in  th is  case, fo r  the  p la in tiffs , in  fa c t, sent a repre
sen ta tive  to  inspect th e  b e rth  in  A p r il,  1934, w ith  
a v ie w  to  adv is ing  the  f irs t  defendants a bou t i t .  
I t  is tru e  th a t  th e y  d id  so on th e  specific under
s tand ing  th a t  no re sp o n s ib ility  was accepted by  
them , and th a t  (as th e y  w ro te  to  the  f ir s t  de
fendants) “  A n y  in fo rm a tio n  we have been able 
to  g ive  does n o t in  an y  w ay w a ive  any o f  th e  
cond itions o f ch a rte r-p a rty , under w h ich  the  
steam er m ay  be fixe d .”

A ga in , on the  22nd September, 1934, th e y  w ro te  
to  th e  f irs t  defendants to  say th a t  “  A lth o u g h  M r. 
H ic k s  has g iven  you  advice to  th e  u tm o s t o f h is

a b il ity ,  th is  in  no w ay places any respons ib ility  
on to  us, and th e  resp o n s ib ility  fo r  g iv in g  the 
steamer a safe b e rth  s t i l l  rests w ith  the  owners o f  
th e  in s ta lla tio n .”  These le tte rs  p ro te c t th e  legal 
r ig h ts  o f  the  p la in tif fs  against the  f irs t defendants, 
b u t so fa r  as the  charterers o f th e  sh ip  are concerned 
I  th in k  i t  m ay fa ir ly  be said th a t  the p la in tif fs  
knew  as m uch about th e  fitness o f the  b e rth  fo r  
th e ir  vessel as th e  charterers d id . M r. H icks  was 
called as a w itness a t the  hearing, and d id  n o t 
suggest th a t  the  b e rth  in  his op in ion  requ ired  p ile s  
o r cam p sheeting to  make i t  f i t  and  p roper fo r  the 
Pass of Leny to  lie  upon aground. H e said th a t  
when he saw th e  b e rth  in  1934 he th o u g h t i t  was 
su itab le  except fo r  some stones on the  outside o f the  
b e rth , w h ich  were rem oved. M oreover, the  
p la in tif fs  had sent several ships to  th is  b e rth , and  
th e y  had had am ple o p p o r tu n ity  o f seeing and 
n o tin g  its  character.

I  there fo re  h o ld  th a t  no such w a rra n ty  as to  the 
fitness o f the  b e rth  was expressly o r im p lie d ly  g iven 
b y  the  second defendants and th a t  the  p la in t if fs ’ 
c la im  aga inst b o th  defendants fa ils . I  have a lready 
dea lt w ith  th e  alleged negligence o f the  p la in tif fs , 
w h ich  I  f in d  has n o t been established. I  there fore  
dism iss b o th  c la im  and coun te rc la im .

M r. Noad asked th a t  such costs as were p ro p e r 
w ith  such a resu lt should be a llowed.

B uckn ill, J. sa id he th o u g h t th a t  the  fa ir  o rd e r 
to  m ake was th a t  each side should p a y  th e ir  ow n 
costs.

S o lic ito rs  fo r  the  p la in tiffs , Ingledew, Sons, and 
Brown.

S olic ito rs fo r b o th  defendants. H a ir  and Co.

K I N G ’ S B E N C H  D IV IS IO N .

Tuesday, M a rch  31 , 1936.

(B e fo re  Branson, J .)

Boag v. Standard Marine Insurance Company 
Limited, (a)

M a rin e  insurance— P o licy  on cargo— F urthe r 
p o licy  on increased value o f cargo— T ota l loss—- 
Paym ent in  f u l l  under both policies— General 
average— C la im  to salvage by both underwriters  
— M a rin e  Insurance A c t, 1906 ( 6  Edw . 7, 
c. 41 ), s. 79.

Cargo owners insured goods up to the ir o r ig in a l 
value w ith  an insurance company. The goods 
increased in  value du ring  the voyage and the 
cargo owners then insured the increased value  
w ith  L lo y d ’s underwriters.

The ship grounded and the cargo was jettisoned, 
and both insurers p a id  the cargo owners as fo r  
a total loss and took letters o f subrogation fro m  
them. On a general average statement being 
prepared, a sum o f money became payable to 
the cargo owners in  respect o f the ir je ttisoned  
goods. The o rig in a l insurers claimed the 
whole o f that sum. The excess value insurers  
claimed a rateable propo rtion  o f it .

H e ld, that the o r ig in a l insurers were entitled to the 
whole o f the sum recovered, on the grounds, 
f irs t,  that the insured had no cla im  to any p a r i

(a) Reported by V . R. AR0X60S, Esq., B arris te r-a t-Law .
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o f i t ,  and the increased value underwriters  
could have no greater rights than the ir insured ; 
and, secondly, that there was no evidence that 
the tak ing out o f increased value po lic ies was 
so general that the o r ig in a l insure rs m ust be 
deemed to have contracted on the basis that 
such a po licy  would come in to  existence.

Interpleader issue tried on an agreed statement 
of facts.

B odey, J e rr im , and D enn ing  L im ite d  were the 
owners o f p a rt o f th e  cargo o f  a sh ip on a voyage 
fro m  M editerranean p o rts  to  the  U n ite d  K ingdom . 
The  c .i.f. va lue o f  th e ir  goods was 6351. 18s. Id . a t 
the  date o f  sh ipm en t, b u t ow ing  to  an increase in  
the  va lue  o f  the  co m m o d ity  concerned, th e  va lue 
o n  reaching the  U n ite d  K in g d o m  w o u ld  have been 
6991. 14s. Sd. T hey  had insured  th e  goods u p  to  
the  o rig in a l va lue w ith  th e  defendants, and a t a 
la te r  da te  th e y  insured them  w ith  the  p la in t if f  and 
o th e r  L lo y d ’s underw rite rs  fo r  a fu r th e r  2151. in  
respect o f  th e  increased value.

The ship ran  aground d u rin g  th e  voyage and, in  
o rd e r to  re floa t her, p a r t  o f  th e  cargo, in c lu d in g  
Bodey, J e rr im , and D enn ing  L im ite d ’s goods, was 
je ttis o n e d  and became a to ta l loss. Bodey, Je rr im , 
and D enn ing  L im ite d  c la im ed under th e ir  p o lic y  
aga inst the  defendants as fo r  a to ta l loss, and  the 
•claim was a d m itte d  and pa id , and th e  defendants 
to o k  fro m  them  a le tte r  o f  subrogation. Bodey, 
-Jerrim , and  D enn ing  L im ite d  th e n  c la im ed against 
the  p la in t if f  and  h is fe llow  underw rite rs  as fo r  a 
to ta l loss on th e  increased va lue  p o lic y , and th a t  
c la im  was also p a id  in  fu l l  and  a le tte r  o f  subroga- 
t io n  jg iven . A  general average a d ju s tm e n t was 
Prepared, and under i t  Bodey, J e rr im , and D enn ing  
L im ite d  became e n tit le d  to  be p a id  5321. 4s. 8 d. in  
respect o f  th e  je ttiso n ed  goods.

The defendants, as cargo u nderw rite rs , cla im ed 
under th e ir  subroga tion  r ig h ts  to  be e n tit le d  to  the  
whole o f  th a t  sum. The  increased va lue  under
w rite rs  c la im ed to  be e n tit le d  to  a p a r t  thereof, 
nam ely, 1271. 2s. l i d . ,  be ing th e  p ro p o rtio n  o f  the 
general average allowance app licab le  to  the 
increased va lue p o lic y . The  defendants had  no 
know ledge o f  the  existence o f an increased value 
p o lic y  u n t i l  a fte r  th e y  had  p a id  fo r  a to ta l loss.

B y  the  M arine Insurance A c t, 1906, s. 79, sub-s.
<1) :

“  W here th e  insurer pays fo r  a to ta l' loss, 
e ith e r o f  the  w hole, o r in  th e  case o f  goods o f 
an y  apportionab le  p a rt, o f  th e  su b jec t-m a tte r 
insured, he thereupon becomes e n tit le d  to  take  
ove r th e  in te res t o f  the  assured in  w ha tever m ay 
rem ain  o f  the  sub je c t-m a tte r so p a id  fo r, and 
he is th e re b y  subrogated to  a ll th e  r ig h ts  and 
remedies o f  the  assured in  and in  respect o f  th a t  
su b je c t-m a tte r as fro m  th e  t im e  o f  the  casua lty 
causing th e  loss.”

C. T. M ille r  fo r  th e  p la in t if f .
W. L . M c N a ir  fo r  th e  defendants.

Branson, J.— The p o in t to  be decided is w hether 
Ik e  com pany is e n tit le d  to  th e  w hole o f  the 
5321. 4s. Sd. a ris ing  as salvage in  respect o f  the  
cargo insured  b y  them  o r w he ther th e  underw rite rs  
° f  th e  excess va lue p o lic y  are e n tit le d  to  a p ro p o r
tio n a te  p a rt o f th a t  sum.

The case fo r  the  com pany is th a t ,  ha v in g  covered 
the cargo fo r  the  w hole o f  its  va lue  as agreed 
between them  and th e ir  assured in  th e ir  polic ies o f 
the 19 th  September, 1934, and h a v in g  p a id  th a t  
am ou n t on a c la im  fo r  a to ta l loss, th e y  became 
e n tit le d  under sect. 79 o f  the  M arine  Insurance A c t,

1906; to  ta ke  over th e  in te re s t o f  th e  insured  in  
w ha tever rem ained o f  th e  sub jec t-m a tte r, and th a t  
th e y  exercised th a t  r ig h t  b y  accepting the  cargo 
owners’ le tte r  o f  subroga tion  on the  3 rd  N ovem ber, 
1934. I f  th e  d ispute  were one between the  com pany 
and th e ir  assured, th e  com pany w o u ld  c lea rly  be 
e n tit le d  to  succeed on th e  a u th o r ity  o f  the  North 
of England Iro n  Steamship Insurance Association 
v. Armstrong (3 Asp. M ar. L a w  Cas. 330 ; 21 L .  
T . Rep. 822). The c ritic ism s  o f  some o f  the  d ic ta  
in  th a t  case do n o t a ffect i t  in  its  a p p lica tio n  to  
th e  present one, because even i f  the  com pany 
recovers th e  whole o f the  5321. 4s. 8 d., i t  w i l l  s t i l l  
receive less th a n  th e  am oun t p a id  o u t b y  i t ,  w h ich  
was 6351. The ratio decidendi b o th  o f  th e  North of 
England  case and o f  The Thames and Mersey 
M arine Insurance Company v . B ritish  and C hilian  
Steamship Company (6  Asp. M ar. L a w  Cas. 200 ; 
114 L .  T . R ep. 3 4 ; (1916) 1 K .  B . 30), in  w h ich  
S c ru tto n , J . (as he then  was) fo llow ed  i t ,  was th a t  
the  am oun t fixe d  b y  the  p o lic y  as the  va lue o f  the  
su b je c t-m a tte r insured was conclusive between the  
parties  to  th e  co n tra c t o f  insurance, so th a t  the 
assured cou ld  n o t be heard to  say th a t  th e  am oun t 
recovered as salvage was based upon a h igher 
va lue and  th a t  he was h is  ow n insu re r fo r  the 
excess.

T h is  being a d m itte d ly  th e  pos ition  as between 
the  com pany and th e  assured, th e  question is 
w he ther the  underw rite rs  can have any grea te r 
r ig h t  aga inst th e  com pany th a n  th e ir  assured has. 
I f  th e y  can, i t  m us t have arisen b y  opera tion  o f  law , 
fo r  th e  assured had, on the  3 rd  N ovem ber, b y  
ta k in g  paym e n t as fo r  a to ta l loss fro m  the: 
com pany, and b y  g iv in g  the  com pany a le tte r  o f  
subrogation, d ivested h im se lf o f  a ll h is in te re s t in  
the  salvage. The a rgum en t fo r  th e  underw rite rs  is 
th a t,  ju s t  as th e  r ig h t  o f  c o n tr ib u tio n  between 
insurers w ho have separate ly issued policies cover
in g  the  same assured in  respect o f  th e  same 
adventu re  and in te res t arises independen tly  o f  any 
co n tra c t between them , so there  is a co rre la tive  
r ig h t  in  each insurer to  subroga tion  w h ich  is 
unaffected b y  any co n tra c t between a n y  insurer 
and th e  assured. N o  a u th o r ity  is to  be fo u nd  fo r  
th is  p ro p o s itio n  in  th e  case where th e  o rig ina l 
p o lic y  was a va lued  p o licy , b u t i t  is based upon the 
ana logy o f the  pos itio n  created b y  over insurance 
b y  double insurance. E q u ity , i t  is urged, decrees 
th a t  each insu re r sha ll c o n trib u te  ra te a b ly  to  the  
sum recoverable b y  th e  assured, and e q u ity  should 
equa lly  p rov ide  fo r  th e m  to  share ra te a b ly  in  any 
salvage. I  th in k  the  suggested ana logy fa ils  in  a 
case lik e  th e  present. N o  r ig h t  o f  co n trib u tio n  
arose as between th e  com pany and th e  under
w rite rs  w h ich  cou ld  fo rm  th e  basis o f  any r ig h t  to  
share in  th e  salvage.

N e x t, i t  is contended on beha lf o f  th e  under
w rite rs  th a t  as soon as a co n tra c t o f  insurance is 
entered in to  there  arises a r ig h t  to  subrogation in  
the  even t o f  a to ta l loss being pa id , th a t  such r ig h t 
is inchoate  o n ly  u n t i l  the  loss is pa id , and so where 
successive polic ies have been effected each p o licy  
gives rise to  an inchoate  r ig h t, a ll o f  w h ich  r ig h ts  
crysta llise  as fro m  th e  t im e  o f  the  casua lty  causing 
the  loss, and so are a ll eq u a lly  v a lid . I t  seems to  
me th a t  th is  con ten tion  is unsound. I t  depends 
upon the  th e o ry  th a t  subroga tion  arises b y  opera
t io n  o f  la w  and independen tly  o f  a n y th in g  done 
between th e  parties. W ha te ve r m ig h t have been 
said fo r  th is  th e o ry  before th e  A c t  o f  1906, the 
language o f  sect. 79 is conclusive to  show th a t  
subroga tion  is n o t effected as a m a tte r  o f  course. 
I f  i t  were, an insurer, h a v in g  p a id  a to ta l loss, 
cou ld  sue in  respect o f  th e  sub je c t-m a tte r in  his 
own name, w h ich , so fa r  as I  know , has never
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been allowed. The tru e  v iew  appears to  me to  be 
as s ta ted  in  P h illip s  on Insurance, vo l. 2, par. 1715, 
where th e  learned au tho r, qu o ting  fro m  E strang in , 
says : “  ‘ A n y  convention  between th e  ow ner and 
fre ig h te r  cannot a ffect th e  r ig h ts  o f th e  insurer 
under an abandonm ent.’ The r ig h ts  o f an 
u n d e rw rite r cannot be affected b y  any co n tra c t 
made b y  th e  assured w ith  ano ther u n d e rw rite r or 
any o th e r person, except so fa r  as th e  assured is 
supposed to  reserve th e  r ig h t o f m ak ing  such o the r 
c o n tra c t, and th e  u n d e rw rite r to  subscribe th e  
p o licy  under an im p lie d  co nd ition  th a t  th e  assured 
in a v  a v a il h im se lf o f such r ig h t . ”

I f  the re  had  been evidence th a t  i t  was so usual 
nowadavs to  ta ke  o u t excess va lue  polic ies th a t  
underw rite rs  m us t be taken  to  subscribe o rig ina l 
po lic ies under an im p lie d  co n d itio n  th a t  th e  assured 
m ig h t do so, th e  m a tte r  w o u ld  have been d iffe ren t. 
B u t  the re  being no such r ig h t  expressly reserved, 
and no evidence to  ju s t i fy  its  im p lica tio n , I  th in k  
th e  underw rite rs  fa il to  show th a t  th e  com pany is 
n o t e n tit le d  to  th e  w hole o f th e  532 l. 4s. 8 d. There 
w i l l  be ju d g m e n t fo r  th e  com pany w ith  costs and a 
dec la ra tion  th a t  th e  com pany is e n tit le d  to  th e  
w hole  o f th e  5321.4s. 8 d. deposited w ith  th e  trustees, 
and an o rde r th a t  th e  trustees shou ld  pay th a t  sum
to  th e  com pany. . . . . . .

Judgment fo r  the defendants.

S olic ito rs  fo r  th e  p la in t if f ,  Botterell and  Roche, 
agents fo r  Weightman, Pedder, and Co., L ive rp o o l.

S o lic ito rs  fo r  th e  defendants, lnce, Roscoe, Wilson, 
and Glover.

P R O B A T E , D IV O R C E  A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

M a rch  25 , 26, 27 and A p r i l  1, 1936.

(B e fo re  Buckniix, J . ,  ass is ted  b y  E ld e r  
B re th re n  o f  T r in i t y  H ou se .)

The Eisenach, (a)

Salvage o f German sh ip  o ff Dover —  Salved 
value— Rate o f exchange— Effect o f frozen  
m ark  credits in  Germany —  A w a rd — B a il.

B y  two actions, which were subsequently con
solidated, the D . H a rbo u r B oard  (the owners) 
and the master and crew o f the steam tug L . ,  
on the one hand, and the owners, masters, and  
crews o f the salvage vessels S. and G., on the 
other hand, sued the owners o f the steamship
E . (belonging to the Norddeutscher L loyd , o f 
Bremen), her cargo and fre ig h t fo r  salvage 
rem uneration. The services were rendered 
about n ine  m iles S .W . o f Dover, in  bad weather 
and heavy seas, on the 30 th and  31 s i August, 
1935, after the E .  had been in  co llis ion  w ith  
H .M .S .  R a m ill ie s ,  and was d r ift in g  on to 
the Goodwin Sands in  a seriously damaged 
condition. The value o f the cargo on board 
the E .  was agreed at 30 ,000 /., and there was 
no fre ig h t at r is k , but the value o f the ship  
was in  dispute. A fte r the vessel had been 
safely brought in to  Dover she underwent tem
p o ra ry  repa irs  there and was subsequently 
towed to, and repaired in ,  Bremen. The cost

(a) Reported by J. A. Pbteie, Esq., Barrister-at-Law.

o f the repairs was agreed at 70001. She was 
then sold by her owners to B u lg a ria n  buyers 
fo r  about 600,000 m arks, and  i t  was con
tended on behalf o f the p la in t if fs  that her 
sound value was that sum converted in to  
sterling at the current rate o f exchange o f  
12.2 m arks to the £ , namely, roughly  50 ,000 /., 
fro m  which the cost o f repairs, namely, 70001., 
had to be deducted, leaving  4 3 ,000 /. as her 
salved value. The defendants m ain ta ined  that 
she was worth no more than  21 ,000 /. The 
defendants fu r th e r alleged that in  the case o f  
sales by Germans to fore igners the offic ia l rate 
o f exchange o f 1 2 .2  d id  not app ly , and that 
such sales were always effected at a rate o f  
exchange which was governed by the p a rtic u la r  
f in a n c ia l relations existing at the tim e between 
the German Government and the Government 
o f the country to which the purchaser belonged. 
Such transactions were conducted through the 
m edium  o f the Reichsbank, and the purchasing  
fo re igner used frozen m ark credits in  Germany 
belonging to h is nationals. Such m arks had  
no p a rtic u la r value in  sterling since, ow ing to 
the German restrictions on the purchase o f  
fo re ign  currencies, they could not be used fo r  
the purchase o f sterling.

H e ld, that the salved value, i.e ., sound value less 
cost o f repairs, was the value o f the sh ip  at the 
tim e, when, and place where the services ended—  
in  the present case on the 31 st August, 1935, 
at Dover. B y  German law , the owners o f the
E .,  having regard to the nature o f the trans
action w ith  the B u lg a ria n  buyers, were obliged 
to spend the proceeds o f the sale o f the E .  in  
b u ild in g  new tonnage in  Germany, and were 
not allowed to convert them in to  sterling, even 
had they been able to do so. The evidence 
showed that the proceeds could not have been 
converted in to  sterling at 1 2 .2  m arks to the £ , 
or anyth ing like  it .  I n  transactions o f th is  
k in d , the relative value o f the m ark to the £ 
was a f lu id  and uncerta in  matter, and there 
was no relevant standard by which the proceeds 
in  m arks o f the sale o f the sh ip  could be 
converted. On the basis that i t  would cost the 
owners o f the E .  roughly one-and-a-half 
m illio n  m arks to b u ild  a sh ip  like  the E .  to-day 
in  Germany, i f  they received about h a lf  a 
m illio n  m arks fo r  the E . fro m  the buyers the 
sh ip  would be worth to them, rough ly, one- 
th ird  o f the price  o f a new ship. The cost o f 
bu ild in g  a sh ip  like  the E .  in  E ng land would, 
on the evidence before the court, be somewhere 
between 82 ,000 /. and  93 ,500 /. H is  Lordsh ip  
accordingly thought that 30 ,000 /. less 70001., 
the cost o f repairs, namely, 23 ,000 /., would be 
a proper sum to take as the salved value o f the 
vessel. T h is , w ith  the 30 ,000 /. agreed in  
respect o f the cargo, would give a tota l salved 
value o f 53 ,000 /.

H eld , fu rth e r, that on the above figures and on 
the facts proved in  regard to the actual salvage 
services, the proper amounts to be awarded to 
the salvors respectively were 7000/. to the 
L . ,  3500/. to the S., and  650/. to the G .
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B a il in  the sum o f 15 ,000/. had been demanded 
in  respect o f the S. and the G ., but although 
his Lo rdsh ip  had on ly awarded a total o f 4150/. 
to these two tugs, he declined to pronounce the 
b a il excessive.

Salvage.
The p la in tiffs  in  th e  f irs t action were the  D o ve r 

H a rb o u r B oard  (owners) and  th e  m aster and crew 
o f th e  steam tu g  Lady Duncannon (181 tons gross). 
The p la in tiffs  in  the  second action  were the  
Bugsier Reederei-und-Bergungs-Aktiengesellsehaft, 
o f H am burg , owners o f th e  salvage tu g  Simson (341 
tons gross), and the  U n ion  de Rem orquage e t de 
Sauvetage á Hélice, o f A n tw e rp , owners o f the  
salvage tu g  Goliath (354 tons gross), and th e  m asters 
and crews o f  these tw o  la tte r  tugs. The defendants 
were the  Norddeutscher L lo y d , o f Brem en, owners 
o f the  steamship Eisenach (4159 tons gross). The 
Eisenach had been in  co llis ion o ff D ove r w ith  
H .M .S . Ramillies, and as a resu lt had been seriously 
damaged in  her fo rw a rd  parts. She was b a d ly  
down b y  the  head, had los t an anchor and was 
d r ift in g , in  bad w eather and heavy seas, tow ards 
the G oodw in Sands. The tw o  actions, w h ich  were 
b rough t b y  the  p la in tiffs  in  each case fo r salvage 
rem uneration in  respect o f services alleged to  have 
been rendered to  her on the  30 th  and 31st 
A ugust, 1935, were subsequently consolidated.

The case fo r  the  p la in tiffs  in  the  f irs t action  was 
as fo llow s : The Lady Duncannon is a steel tw in  
screw steam tu g  o f D over, o f  181 tons gross and 
03 tons ne t register, and has a disp lacem ent o f 
574 tons, is f it te d  w ith  independent engines o f 
95 h.p. nom ., w o rk in g  up to  800 i.h .p ., and  is 
95 ft. long. She was specia lly constructed under 
L lo y d ’s special survey fo r  towage purposes, and 
is fu l ly  equipped w ith  every appliance to  render 
her a towage in s tru m e n t o f th e  h ighest class. 
She is supplied w ith  rocke t apparatus fo r  estab
lish ing  connection w ith  vessels in  distress and fo r 
saving life , and is f it te d  w ith  a 1 0 -in . fixed  c e n tri
fuga l pum p, and in  a d d itio n  8 -in . steam and 
6 -in . m o to r pumps are a lways ke p t ready to  be 
placed on board. She is also f it te d  w ith  wireless. 
She is m anned b y  a crew o f  eleven hands a ll to ld , 
in c lud ing  tw o  wireless operators, and is o f the 
insured va lue o f 20,000/. The tugs belonging to  
the  D ove r H a rb o u r B oard  are k e p t in  constant 
readiness to  proceed o u t to  sea a t any m om ent 
n ig h t o r day th ro u g h o u t th e  year in  any w eather 
to  render any assistance w h ich  m ay be requ ired  b y  
vessels in  distress. There are three crews o f 
eieven men each to  w o rk  the  tw o  tugs, one crew 
being ke p t as a re lie f, and each crew has fo rty -e ig h t 
hours on d u ty  and tw e n ty -fo u r hours off, so th a t  a 
crew is a lways k e p t on board o f  each tu g . A  fu ll 
head o f  steam is a lways m ain ta ined , and when in  
ha rbour one o f  them  is always ke p t alongside the  
Prince o f Wales P ie r connected up  w ith  the  
telephone. These p la in tif fs  said th a t  a t about 
9.20 p .m . on the  30 th  August, 1935, when the  
Lady Duncannon was ly in g  a t the  P rince o f  Wales 
P ier, D over, she received orders to  proceed a t once 
to  the  assistance o f  the  steamship Eisenach, w h ich  
had been in  co llis ion w ith  H .M .S . Ramillies in  a 
Position about n ine m iles S.W . o f D over. The 
Lady Duncannon im m ed ia te ly  cast o ff her moorings 
^nd  proceeded th ro u g h  the  western entrance o f 
D over H a rb o u r a t  9.30 p .m . The w eather a t the 
tim e  was s to rm y  : th e  w in d  S.W ., a fresh gale, 
w*th heavy ra in  squalls : and th e  t id e  was runn ing  
to  the  W .S .W . w ith  a heavy sea. The Lady 
Duncannon proceeded a t fu l l  speed, b u t sh o rtly  
a fterw ards such heavy seas were b reaking on

board as to  render i t  im possible fo r her crew to  
m ove about the  deck, and ow ing to  th e  danger o f 
the  bridge being washed away she was compelled 
to  ease to  h a lf  speed. A f te r  reaching a pos ition  
some three o r fo u r m iles S.W . o f D ove r those on 
board th e  Lady Duncannon observed the  search
lig h ts  o f the  Ramillies and steered tow ards them . 
As the  Lady Duncannon approached about 11 p .m . 
the  Eisenach was made o u t about a m ile  d is ta n t 
fro m  the  Ramillies and in  a pos ition  w ith  Folkestone 
L ig h t  bearing N .N .W . and D ove r N .E . The 
Eisenach was ly in g  stopped a th w a rt the w in d  and 
t id e  broadside to  the  sea and heading about N .N .W . 
The Eisenach had sustained extensive damage 
to  her p o rt bow , in  w h ich  there  was a large gaping 
wound, and N o. 1 h o ld  and th e  spaces fo rw a rd  
the reo f were open to  th e  sea. She was w e ll down 
b y  th e  head, and the  boss o f  her p rope lle r showed 
o u t o f the  w ate r. The Lady Duncannon manoeuvred 
close to  th e  Eisenach and ha iled  her, asking i f  she 
w anted any assistance, b u t received no rep ly . 
A t  abou t 11.30 p .m ., therefore, the  Lady Duncannon 
in q u ire d  b y  wireless w hether the  Eisenach required 
any assistance, and a t  a bou t 12.27 a.m. on the 
31st A ugus t a re p ly  was received th a t  the  Eisenach 
w ou ld  take  he r assistance as soon as those o f  her 
crew w ho had been taken  o ff b y  th e  boats o f the 
Ramillies had  re tu rned  on board. B y  th is  tim e  
th e  t id e  had tu rn e d  and was run n in g  to  the  E .N .E . 
w ith  a force o f  abou t tw o  kno ts, and w ith  the 
fresh S.W . gale and squalls was se tting  the  vessel 
ra p id ly  tow ards the  S outh  G oodw in L ight-vessel. 
A t  a bou t 1 a.m ., in  response to  a message fro m  the  
Ramillies, th e  Lady Duncannon agreed to  take  the 
rem ainder o f  the  crew o f the  Eisenach on board 
th e  tu g  i f  required. T hey were, however, ke p t 
on board th e  Ramillies, and s h o rtly  afterw ards, 
hav ing  been in fo rm ed  th a t  the  Eisenach w anted a 
p ilo t  to  en ter D over, the  Lady Duncannon sent a 
wireless message to  th is  effect to  the  ha rbou r
m aster a t D over. A t  abou t 1.35 a .m ., when the  
Lady Duncannon was m id w a y  between the  Ramillies 
and the  Eisenach and about a qua rte r o f  a m ile  
d is ta n t fro m  each o f them , she received a message 
to  go to  th e  Eisenach, and was thereupon requested 
to  m ake fa s t to  th e  vessel. The Lady Duncannon 
was acco rd ing ly  manoeuvred close to  the  starboard 
q u a rte r o f the  Eisenach and, a lthough th e  operation 
p roved  d if f ic u lt  in  th e  w eather cond itions p reva iling  
and called fo r  ve ry  s k ilfu l hand ling  o f  th e  tug , the 
Lady Duncannon was f in a lly  made fast, and a t 
abou t 1.50 a.m . the  towage began. B y  th is  tim e  
the  Eisenach had been d riven  in to  a pos ition  about 
one m ile  east o f  th e  South  G oodw in L ight-vessel, 
w ith  th e  South F ore land  L ight-vesse l and the  
South G oodw in L igh t-vesse l in  line  bearing west 
and a bou t one m ile  fro m  th e  south end o f th e  sand, 
on w h ich  v e ry  heavy seas were breaking. As soon 
as the  Lady Duncannon was fast, she tu rn e d  the  
stern  o f the  Eisenach round  to  th e  S.W . and towed 
astern in  o rder to  keep th e  vessel o ff th e  sand 
tow ards w h ich  she had been ra p id ly  d r iv in g  under 
the  com bined influence o f  w in d  and tide . The  
tid e  was increasing in  force and se tting  N .E . d ire c tly  
on to  the  south  end o f the  sand and, in  th e  w eather 
cond itions p reva iling , th e  Lady Duncannon was 
unable to  h o ld  the  Eisenach, a lthough  she succeeded 
in  keeping he r clear o f th e  south  edge o f  the  sand, 
and sh o rtly  a fte rw ards orders were received fro m  th e  
Eisenach to  to w  S.W . The South G oodw in L ig h t-  
vessel now  bore W .S .W . d is ta n t about 2 £ m iles, and 
the  course o f  the  Lady Duncannon was a lte red  in  
accordance w ith  th e  orders received. The tw o  
vessels, however, were found  to  be d r i f t in g  m ore 
ra p id ly  tow ards th e  sand on th is  new course 
and th e  Lady Duncannon thereupon a lte red
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her course to  S. in  an a tte m p t to  keep clear o f th e  
C a llipe r Sand tow a rds  w h ich  th e  tw o  vessels were 
ra p id ly  being d riven . S h o rtly  a fte rw ards the 
course was a lte red  to  S.S.E. in  an endeavour to  
edge th e  Eisenach outs ide th e  C alliper Sand and 
to  b ring  th e  w in d  and tid e  on to  he r p o rt side and 
to  set her up  and o ft th e  sand. The engines o f the 
Eisenach were p u t slow astern, b u t as soon as the  
engines s ta rte d  the  stern  o f the  Eisenach canted to  
p o rt tow ards the  sand, b ring in g  th e  Lady Duncannon 
broad on her s ta rboard  side and th e  tw o  vessels 
ra p id ly  drove pe rilou s ly  close to  th e  sand. The 
Lady Duncannon ha iled  the  Eisenach to  ease her 
engines and  th e re a fte r succeeded in  to w in g  th e  
s tem  o f  th e  Eisenach round  to  th e  S.E. again 
u n t i l  th e  vessels were a bou t a m ile  outside the  
C a llipe r and a ll c lear o f  th e  sand in  a pos ition  w ith  
th e  S outh  G oodw in L ight-vesse l bearing W . b y  S. 
and  th e  E as t G oodw in L igh t-vesse l N .E .J E . 
A f te r  c learing the C a llipe r th e  Lady Duncannon 
steered S.W . b y  S., b ring in g  th e  w in d  and tide  a 
l i t t le  on th e  p o rt q u a rte r o f  th e  Eisenach, and the  
vessels g ra d u a lly  d r ifte d  in  a no rth -eas te rly  d irec
t io n , passing safely about a m ile  to  th e  eastward 
o f  th e  E a s t G oodw in L ight-vesse l. The gale began 
to  m oderate to  a fresh to  s trong  breeze and the  tid e  
comm enced to  decrease in  force, and a t  about 
5.35 a.m . th e  Lady Duncannon, a lthough  she was 
unable to  make an y  headway, found  th a t  she was 
able to  h o ld  the  Eisenach in  a pos ition  a bou t tw o  
m iles N .E . o f th e  E a s t G oodw in L ight-vesse l. A t  
a bou t th e  same tim e  th e  steam tu g  Simson, w ith  
w h ich  vessel th e  Lady Duncannon had  been in  
wireless com m unica tion , also came to  th e  assistance 
o f  th e  Eisenach. T he  Simson was expeditious ly  
made fa s t on the  p o rt q u a rte r o f the  Eisenach, and 
a t  abou t 5.45 a.m. also commenced to  to w . The 
tw o  tugs were able to  m ake some progress and  a 
course was set tow ards D over. A t  f irs t  o n ly  slow 
progress cou ld  be made and the  f irs t  tw o  m iles to o k  
a bou t an hou r and  a quarte r. The opera tion  o f 
to w in g  th e  disabled Eisenach stern  f irs t p roved one 
o f  considerable d iff ic u lty , b u t th e  tugs con tinued  
to  m ake progress and o ff th e  South Fore land  p ilo ts  
boarded the  Eisenach and th e  Simson. A t  about 
10.15 a.m. th e  f lo t i l la  a rr ive d  outside D o ve r and 
th e  tu g  Goliath came u p  and was made fa s t ahead 
o f  th e  Eisenach to  assist in  steering th e  vessel in to  
th e  ha rbour. The ha rbou r entrance was safely 
negotia ted a t abou t 10.30 a.m ., and th e  Eisenach 
was asked i f  she cou ld  le t go her s ta rboard  anchor. 
The re p ly  received was, “  W e don’ t  know  b u t we 
w il l  t r y , ”  and accord ing ly  th e  Lady Duncannon was 
ordered’ to  ho ld  the  Eisenach in  pos ition  u n t i l  she 
cou ld  le t go her anchor o r u n t i l  there  was su ffic ien t 
w a te r fo r  her to  go alongside th e  P rince o f Wales 
P ie r. A t  about 11.10 a.m. those on board  the  
Eisenach succeeded in  le tt in g  go the  starboard 
anchor, and a fte r  th e  Eisenach had  been tu rn e d  
head to  w in d  th e  Lady Duncannon was cast o ff and 
ordered to  re tu rn  a t abou t 2 p .m . In  accordance 
w ith  th e  orders received, a t abou t 2 p.m . the  Lady 
Duncannon, assisted b y  th e  Simson, tow ed  the  
Eisenach to  th e  P rince o f W ales P ie r, where she 
was safely m oored a t  a bou t 3.10 p .m . and  the  
services te rm ina ted . These p la in tif fs  alleged th a t  
b y  means o f these services the  Eisenach and her 
cargo were rescued fro m  a lm ost ce rta in  to ta l loss 
and  were placed in  safety. She had sustained 
extensive damage to  he r p o rt bow as the  resu lt o f 
th e  co llis ion  w h ich  had  carried  aw ay her p o rt 
anchor and hawse-pipe and her s ta rboard  cable 
was jam m ed in  th e  cha in  locker. She was being 
ra p id ly  d riven  s tra ig h t tow ards th e  southern edge 
o f  th e  G oodw in Sands, fro m  w h ich  she was o n ly  
about a m ile  and  a h a lf  d is ta n t. She was down

b y  th e  head and had  she touched the  sands m us t 
have swung round  w ith  her head to  the  w in d  and 
tide , th u s  exposing th e  w ound  in  her p o rt bow to  
the  heavy seas w h ich  were b reak ing  on th e  sands. 
The  No. 1 h o ld  o f th e  Eisenach was open to  the 
sea, and had th e  vessel la in  head on to  the  sea the 
bu lkhead  between Nos. 1 and 2 holds w ou ld  
p ro b a b ly  have g iven w ay. H a d  th e  bu lkhead 
g iven  w a y  th e  subsequent salvage o f the  vessel 
w ou ld  have been rendered im possible. B u t fo r  the  
services o f  th e  Lady Duncannon the  Eisenach, 
w hich, a lthough  she cou ld  w o rk  her engines, was 
com ple te ly  helpless, w ou ld  have been ashore on the 
Goodwins before o th e r assistance cou ld  have g o t to  
her. The  southern p a rt o f  th e  G oodw in Sands 
tow ards w h ich  th e  vessel was d r iv in g  is composed 
o f  qu icksand in  w h ich  a vessel e ithe r ra p id ly  makes 
a bed fo r  herse lf o r on w h ich  she breaks her back. 
These p la in tiffs  fu r th e r  alleged th a t  a fte r  the  
Eisenach had been manoeuvred clear o f th e  sands 
and he r d r i f t  checked, th e  subsequent towage to  
D o ve r even in  th e  somewhat m oderated w eather 
cond itions called fo r  care fu l hand ling  on th e  p a rt 
o f  th e  tugm asters, p a rt ic u la r ly  when en tering  the 
h a rb o u r ; th a t  w h ile  rendering th e  sendees the 
Lady Duncannon and those on board  o f he r ran 
grave risk . H e a v y  seas were b reak ing  over th e  
tu g  causing danger n o t o n ly  o f damage to  the  
vessel b u t also o f loss o f life  o r serious personal 
in ju ry  to  her crew. W h ile  fa s t to  th e  Eisenach 
close to  the  G oodw in Sands there  was v e ry  grave 
danger o f th e  vessel tou ch ing  th e  g round  fo rw ard . 
H a d  she done so she w ou ld  have been set round  
ra p id ly  b y  th e  gale and tid e , dragging th e  Lady 
Duncannon w ith  her, and e ithe r capsizing th e  tu g  
o r ca rry in g  her ashore. The  Lady Duncannon also 
ran r is k  o f co llis ion w ith  the  Eisenach.

The case fo r th e  p la in tiffs  in  th e  second action, 
th e  owners, m aster and crew o f th e  Simson, and 
th e  owners, m aster and crew o f th e  steam  tu g  
Goliath was as fo llo w s : The Bugsier Salvage 
Com pany, owners o f th e  Simson, m a in ta ins  a t 
considerable expense a large and h igh ly-equ ipped  
flee t o f  salvage vessels w h ich  are s ta tioned  per
m an e n tly  under steam th ro u g h o u t the  year a t 
va rious po in ts  along th e  Germ an coast and  in  the  
B a lt ic  Sea and  on the  Scheldt and on the A tla n t ic  
seaboard and are k e p t exc lus ive ly  fo r  salvage 
purposes. I t  also owns a flee t o f special ligh te rs  o f 
large capac ity  fo r  salvage w o rk , and  extensive 
warehouses fo r  s to rin g  and  i f  necessary recond ition 
in g  salved cargo. I t  has its  ow n repa ir shops 
capable o f dealing w ith  any te m p o ra ry  repairs th a t  
m ay  be necessary d u rin g  salvage w o rk , and i t  also 
m ain ta ins  special w reck-ra is ing  p la n t and pontoons. 
I t  has a t va rious places in  G erm any a large stock 
o f salvage apparatus o f  every so rt and  descrip tion  
w h ich  is a lways a t  h and  and  ready fo r  im m ed ia te  
use whenever required. P r iv a te  wireless sta tions 
are m a in ta ined  and  p e rm anen tly  manned, w h ich  
keep its  headquarters in  constan t to u ch  w ith  the  
various salvage vessels, b y  means o f  w h ich  i t  is 
able to  o b ta in  th e  earliest possible in fo rm a tio n  o f 
vessels re q u ir in g  assistance and is able to  d ispatch 
salvage vessels when requ ired  w ith  a m in im u m  o f 
delay. The cost o f m a in ta in in g  the  salvage vessels 
w h ich  are k e p t pe rm anently  on s ta tio n  d u rin g  the  
year 1933 am ounted  to  th e  sum  o f £127,296, 
and a lthough  b y  reason o f  th e  continuance o f 
grave depression in  sh ipp ing  and fierce com pe ti
t io n  necessity fo rced the  com pany to  reduce its  
salvage sta tions and  to  keep expenses to  a m in im u m , 
i t  nevertheless, in  1934, had  to  spend 85,2531. in  
a d d itio n  to  its  annua l expend itu re  o f  about 
25,000/. in  th e  m aintenance o f salvage ligh te rs , 
l i f t in g  pontoons and o the r w reck-ra is ing  c ra ft.
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The annual cost o f m a in ta in in g  the  Simson alone 
am ounted in  1934 to  8606/. The Simson is a steel 
screw salvage tu g  o f 341 tons gross, 127ft. long 
and 27 ft. in  beam, f it te d  w ith  engines o f 1000 i.h .p ., 
g iv in g  a speed o f e leven-and-a-half kno ts, and 
ca rry in g  a crew o f fourteen  tra in e d  hands, inc lud ing  
a d ive r. She was b u ilt  and is specia lly equipped 
fo r  salvage w ork . The Simson is f it te d  w ith  w ire 
less and a wireless d irec tion  finder, and included in  
her special equ ipm ent are tw o  5-in. e lectric  pumps 
and one 4-in . m o to r pum p complete w ith  suction 
and de live ry  hoses. H e r fire -figh ting  equipm ent 
includes a special chemical foam  fire  extinguisher 
requ iring  sk illed  handling, together w ith  the 
necessary chemicals, smoke helmets, &e. In  
a d d itio n  to  tw o  sets o f d iv in g  equ ipm ent she has a 
large o u tf it  o f carpenters’ and b lacksm iths’ tools 
w ith  the  necessary m a te ria l fo r  stopping leaks and 
executing repairs, and in  add itio n  to  pow erfu l 
to w in g  hawsers and w arp ing  w ires is f it te d  w ith  a 
lin e -th ro w in g  gun and p is to l. H e r value is 
30,000/. The U n ion  de Remorquage e t de Sauve
tage à Hélice owns a fleet o f up-to -date  salvage 
vessels and  tugs. I ts  salvage vessels are m ainta ined 
a t s ta tions on the  R ive r Scheldt, and the  U n ion  
m ain ta ins  p riva te  wireless and telephone stations. 
The Goliath is m ain ta ined  fo r salvage w o rk  o n ly  and 
is s ta tioned  a t F lush ing. She is a steel screw 
salvage tu g  o f 354 tons gross and 68  tons net 
register, f it te d  w ith  engines o f 1 20 0  i.h .p ., and 
carries a crew o f th irte e n  hands. H e r equipm ent 
includes portab le  and fixed  salvage pumps, one o f 
w h ich— a dup lex pum p— has a pum p ing  capacity  
o f 300 tons per hou r and another is a pow erfu l 
fire -extingu ish ing  pum p. She is f it te d  w ith  au to 
m a tic  to w in g  gear, wireless and a searchlight. 
H e r va lue is 25,000/. On the  30 th  August, 1935, 
a t abou t 7.20 p .m ., w h ile  the  Simson was on s ta tion  
in  H a rw ich , her wireless opera to r p icked up  in fo rm a
tio n  th a t  there  had been a collis ion nine miles west 
o f D over, the  name o f one o f th e  vessels being 
Ramillies. H e  was unable to  get in to  com m unica
t io n  w ith  the  Ramillies, and accordingly, w ith o u t 
delay, th e  Simson hove up  anchor and a t 7.40 p.m. 
Proceeded a t fu l l  speed to  p ro ffe r her services and 
tender any assistance w h ich  m ig h t be necessary. 
The w in d  was S.S.W., force 6 , w ith  heavy ra in  
squalls a t  in te rva ls  and poor v is ib ility .  S h o rtly  
a fte rw ards the  Simson received fro m  her owners’ 
H a m bu rg  office wireless in fo rm a tio n  th a t  the  
Eisenach had been in  co llis ion near D over and was 
in  need o f assistance. F ru itless a tte m p ts  were 
made to  get in to  wireless com m unication w ith  the  
Eisenach, and i t  was afterw ards ascertained th a t 

th is  tim e  her crew had been taken  on board the 
Ramillies. A t  1 1 .6  p .m . a wireless message was 
Picked u p  fro m  the  Eisenach g iv in g  her pos ition  
?? about abreast o f Folkestone and a t 11.49 the 
Ramillies had wirelessed th a t  the  Lady Duncannon 
had been engaged b y  the  Eisenach. As the 
vimson con tinued  on her w ay  the  w in d  increased 
to  a moderate gale w ith  heavy ra in  squalls reaching 
gale force, ra is ing a heavy sea in  w h ich  the  Simson 
to lled  and  p itched  heav ily  and shipped m uch 
water. D u rin g  the  n ig h t the  Simson m ainta ined  
ivireless com m unication, and a t about 1 a.m . on 
ti?e ®*.st  A ugust the  Eisenach inqu ired  a t w h a t tim e  
the Simson w ou ld  a rrive . In  answer to  a message 
sent b y  the  Simson a t 2.32 a.m. the  Eisenach 
reported th a t  she was in  to w  o f the  Lady Duncannon 
east o f th e  South G oodw in L ight-vessel, and d r ift in g  
q u ick ly  to  the  north -east A v ith  her N o. 1 ho ld  fu l l  
° t  Water. The Simson continued on a t fu l l  speed, 
®ud a t abou t 3.45 a.m. a rr ive d  o ff the  South 

oodw in L ight-vessel, hav ing  run  th ro u g h  the 
owns and then, w ith  the  a id  o f her wireless

d irection-finder, proceeded n o rth  and east, and a t 
about 4.45 a.m. a rr ived  near b y  the  disabled 
Eisenach. The Eisenach, a t h igh  speed, had  been 
ram m ed nearly  head-on b y  the  ba ttlesh ip  Ramillies, 
whose stem, w ith  great violence, had ripped  open 
her p o rt bow from  the  forecastle to  fa r  below w ater, 
and fro m  near the  stem nearly  as fa r  a f t  as the 
bu lkhead between Nos. 1 and 2 holds, pushing her 
stem  to  starboard over 3 ft., k ill in g  fo u r and in ju r in g  
several o ther members o f her crew, w recking her 
fo repa rt so bad ly  th a t  the  rape seed cargo w h ich  
was in  No. 1 ho ld  fe ll and (or) was washed o u t o f i t ,  
exposing the  a fte r-bulkhead, w h ich  was leaking, 
to  the  force o f the seas and the  b a tte rin g  effect o f 
the  wreckage. The forepeak and No. 1 ta n k  were 
also open to  the  sea. The Eisenach, showing “  n o t 
under comm and ”  signals, was m uch down by  the 
head, and the  tu g  Lady Duncannon, to w in g  from  
her stern to  the southw ard, cou ld  n o t keep her 
s tem  on to  the  sea o r to  con tro l her in  th e  rough 
sea and strong tide , and bo th  vessels were d r if t in g  
to  leeward. Meanwhile, th e  Goliath, on s ta tion  a t 
F lush ing, keeping wireless w a tch  and w ith  fu ll 
steam up, a t about 7.35 p .m . received in fo rm a tion  
o f  the collis ion, and th a t  th e  Eisenach was in  need 
o f assistance nine m iles fro m  D over. The Goliath 
a t once p u t to  sea, and steamed a t fu l l  speed 
th ro u g h o u t the  n ig h t tow ards D over S tra its  against 
a w est-south-westerly gale w ith  heavy ra in  and low  
v is ib ility .  O n her a rr iv a l near the  Eisenach the  
Simson, b y  ca re fu lly  manoeuvring as near as 
possible to  the  Eisenach, was able to  pass a line  b y  
w h ich  her pow erfu l hawser o f 60 fa thom s o f 16-in. 
m an illa  and 75 fa thom s o f 5-in. steel w ire  were 
hauled on board the  Eisenach and made fa s t on her 
p o rt side a ft. W hen the  hawser had been made 
fas t the Simson, ca re fu lly  ta k in g  the  s tra in , set a 
course o f  S.W. b y  W . w ith  the  Lady Duncannon 
tow ing  in  the  same d irec tion  w ith  a m uch shorter 
scope o f hawser. The w in d  was b low ing  w ith  heavy 
ra in  squalls and bad v is ib ility .  B o th  the  tugs 
and th e  disabled vessel p itched  and ro lled  in  the 
heavy seas w h ich  broke over them . The Eisenach, 
being necessarily tow ed stern  f irs t, sheered heav ily  
to  p o rt and starboard, sub jecting the  hawsers to  
ve ry  g rea t s tra in , and in  spite o f the  efforts o f the 
pow erfu l salvage tugs a speed o f about tw o  knots 
o n ly  cou ld  be a tta ined . In  sp ite  o f being held 
stern  to  sea heavy seas surged in  and o u t o f the  
gaping hole in  the  p o rt bow o f the  Eisenach, 
sub jecting the  weakened a fte r-bu lkhead  o f No. 1 
hold  to  ve ry  great s tra in . The m aster o f the 
Eisenach, w ho had heard o f the Goliath's approach, 
asked the  m aster o f the  Simson to  engage her, 
and the  Simson wirelessed the  Goliath to  h u rry . 
A t  about 7.45 a.m. the  f lo t illa  a rr ive d  about tw o  
m iles to  the  southw ard o f the  South Goodwin. B y  
th is  tim e  the  tid e  had tu rned , and the  effect o f w in d  
against t id e  was to  raise v e ry  heavy seas. S ho rtly  
before 9 a.m. the  Goliath a rrived , and was requested 
b y  the  m aster o f th e  Eisenach to  make fas t on the 
starboard bow. The Goliath accord ing ly manoeuvred 
as close as possible to  the  Eisenach, and, ow ing to  
her heavy sheers and th e  w eather conditions, experi
enced considerable d iff ic u lty  in  m ak ing  fast, b u t a t 
the  th ird  a tte m p t a line  was passed and the  Goliath's 
heavy to w in g  hawser o f 30 fathom s o f 10-in. m an illa  
and 30 fathom s o f 3-in. w ire  leading th rough  
her s ta rboard  hawse p ipe was made fas t on the 
starboard bow o f th e  Eisenach. Meanwhile, p ilo ts  
had boarded th e  Eisenach and the  Simson, and the 
f lo t illa  continued tow ards D over H a rbo u r w ith  
th e  Eisenach as before ste rn  firs t. The Goliath 
was o f great assistance, b u t nevertheless in  the 
strong cu rren t and h igh  w in d  and sea the  greatest 
care and s k ill had to  be exercised in  order to
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c o n tro l th e  Eisenach, w h ich  ju s t  before reaching 
the  mole sheered he a v ily  tow ards the  land . The 
salvors, however, were able to  check th e  sheer in  
tim e  and a t abou t 9.37 a.m. succeeded in  b ring ing  
th e  Eisenach safe ly th ro u g h  th e  ha rbou r entrance. 
T herea fte r care fu l manoeuvring was s t i l l  necessary 
to  avo id  a large lin e r  a t anchor, b u t s h o rtly  before 
10 a.m. the  Eisenach was safe ly manoeuvred to  an 
anchorage and there  d ropped her s ta rboard  anchor. 
The salvage tugs then  cast o ff th e ir  hawsers and 
hove them  in . O w ing to  th e  heavy swell runn ing  
in  th e  ha rbou r th e  Simson and Goliath were unable 
w ith o u t damage to  lie  alongside the  Eisenach and 
th e y  accord ing ly  anchored close b y  and stood b y  
w ith  th e ir  pum ps and d ivers in  readiness fo r  
im m ed ia te  use. I t  hav ing  been decided to  take  the  
Eisenach alongside th e  p ier, her anchor was hove 
up  a t about 12.45 p .m ., and w ith  th e  Simson 
to w in g  a f t  and the  Lady Duncannon to w in g  fo r 
w ard, w ith  the  Goliath s tand ing  by, succeeded in  
p lac ing her safely alongside th e  east side o f  P rince 
o f  W ales P ie r, where she was made fa s t a t 2.45 
p .m ., and the  services o f  the  salvors were dispensed 
w ith . Therea fte r the  Simson a rrived  back on her 
s ta tio n  a t H a rw ich  a t 8  p .m . on th e  2nd September 
and the  Goliath a t F lush ing  a t about 3 a.m. on the 
1st September. In  pe rfo rm ing  these services, 
w h ich  were ex trem e ly  d iff ic u lt and requ ired  power
fu l  tugs and g rea t s k ill and experience in  th e ir  
hand ling, th e  sa lv ing tugs were subjected to  great 
s tra in , and  th e y  and th e ir  crews were exposed to  
considerable r is k  o f co llis ion  and damage. The 
ta sk  o f safely m anoeuvring stern f irs t  th e  bad ly 
sheering Eisenach th ro u g h  the  entrance to  D over 
H a rb o u r in  th e  cond itions p reva iling  was pa r
t ic u la r ly  d iff ic u lt and dangerous. B u t fo r  the  
a rr iv a l o f the  Simson and th e  exertion  o f her great 
power the  d r i f t  o f the  Eisenach tow ards th e  South 
F a lls  cou ld  n o t have been stopped no r cou ld  she 
have been ke p t stern  to  sea. The services o f the 
Goliath were essential in  g e ttin g  th e  Eisenach 
safe ly in to  D over H a rbou r. E xce p t fo r  the  Lady 
Duncannon no o th e r tugs were availab le a t  the  
tim e  and the  services o f the  Simson and Goliath 
were o n ly  so p ro m p tly  availab le on account o f the  
enterprise o f th e ir  owners in  keeping them  a t great 
expense th ro u g h  long  periods o f idleness in  a sta te  
o f  effic iency and readiness im m ed ia te ly  to  proceed 
to  the  rescue o f distressed ships and th e ir  crews. 
In  the  course o f  th e ir  w o rk  th e  salvors freq u e n tly  
have to  perfo rm  long  and expensive journeys in 
bad w eather w ith o u t any rem uneration, and 
occasionally to  perform  arduous, d iff ic u lt, and 
expensive salvage services fo r  w h ich  on account 
o f  the  depressed values o f ships and cargoes 
adequate rew ard is o ften  im possible. B y  reason 
o f  these services th e  Eisenach was rescued fro m  a 
position  o f grave p e ril and b rough t in to  a position  
o f  safety. O w ing to  th e  exposure o f  her bulkhead 
to  th e  heavy seas and th e  heavy s tra in  upon i t  
th e  Eisenach cou ld  n o t anchor a t sea no r use her 
engines, and being so down b y  th e  head her steering 
gear was o f l i t t le  i f  any use. H e r No. 1 ta n k , w h ich  
was open to  the  sea, extended under th e  a fte r 
bu lkhead o f No. 1 ho ld  and p a r t ly  under No. 2  
ho ld . W h ile  ro llin g  and p itch in g  in  th e  heavy sea 
th e  bulkhead was subjected to  great s tra in  fro m  
th e  seas w h ich  surged in  and o u t o f the  remains 
o f  No. 1 ho ld . The s tra in  was g re a tly  increased 
when the  Eisenach sheered and the  bu lkhead m ig h t 
have g iven under the  s tra in  even du ring  the salvage 
operations. I t  was leaking  and weakened and 
w ou ld  have go t progressively weaker. I f  i t  had 
g iven  w a y  the  ship w ou ld  have sunk and been to ta l ly  
los t. E ven  i f  the  bu lkhead con tinued  to  h o ld  o u t 
th e  sh ip ’s pum ps m ig h t have been choked b y  the

g ra in  cargo, and even i f  th e y  had con tinued  to  
fu n c tio n  the  sh ip ’s d raugh t w ou ld  have continued 
s lo w ly  to  increase as th e  g ra in  in  No. 2 absorbed 
w ater, so th a t  th e  danger o f  to ta l loss w ou ld  have 
been increased, progressively. U n t i l  taken  under 
co n tro l the  Eisenach in  her unmanageable con
d it io n  was a danger to  sh ipp ing  in  a crowded fa ir 
w a y  and d r i f t in g  helplessly m ig h t w e ll have 
grounded on one o f th e  shoals in  the  v ic in ity .

The  defendants’ case was th e  fo llo w in g  : The 
Eisenach is a steel-screw steam ship o f Bremen, o f 
4159 tons gross, 2535 tons net, 360 ft. in  length, 
51 ft. in  beam, and f it te d  w ith  tr ip le  expansion 
engines o f  1800 i.h .p . A lth o u g h  f it te d  w ith  accom
m oda tion  fo r ca rry ing  a few  passengers, the  
Eisenach is n o t a passenger vessel nor is she 
h a b itu a lly  used as such. A t  the  tim e  o f the  services 
th e  Eisenach was on a voyage fro m  the  B lack  Sea 
to  H u ll,  laden w ith  a cargo o f 4171 tons o f rape 
seed and managed b y  a crew o f th ir ty -n in e  hands 
a ll to ld . The d ra u g h t o f th e  Eisenach on leaving 
B rest, her las t p o rt o f ca ll, was 20 ft. fo rw a rd  and 
19 ft. 3 in . a ft. A t  abou t 7.33 p .m . on the  30th 
A ugust, 1935, the  Eisenach, when in  a position  
about nine m iles to  the  south  and west o f Dover, 
came in  collis ion w ith  H .M .S . Ramillies, the  stem 
o f th e  la tte r  s tr ik in g  th e  p o rt bow  o f the  Eisenach 
and causing serious damage the re to . In  conse
quence o f the  co llis ion  the  forepeak and No. 1 hold 
o f  the  Eisenach were holed and ra p id ly  fille d  to  
sea level. Three members o f th e  crew o f the 
Eisenach were fa ta lly  in ju re d  and one was m issing. 
M ost o f the  rem ainder o f th e  crew clim bed on 
board th e  Ramillies w h ile  th e  vessels were s t ill in  
con tact, being in v ite d  to  do so b y  those in  charge 
o f the  Ramillies, whose bows were ke p t in  the  w ound 
fo r th a t  purpose. The w eather a t th e  tim e  o f  the 
co llis ion was overcast w ith  ra in  squalls ; th e  w in d  
was S.W ., force 6  ; and th e  tid e  was se tting  to  the 
sou thw ard  and westw ard o f a force o f about l j  to  
2 knots. On board ing th e  Ramillies, th e  m aster o f 
the  Eisenach requested the  cap ta in  o f the  Ramillies 
to  signal fo r  a tu g . S h o rtly  a fte rw ards, as i t  was 
ascertained th a t  some o f th e  crew were s t i l l  on 
board th e  Eisenach and as i t  was now seen th a t  the  
Eisenach was in  no danger o f s inking, the  m aster 
and ce rta in  o f  the  crew o f the  Eisenach re tu rned  on 
board in  com pany w ith  a detachm ent fro m  the 
Ramillies, who assisted in  the  w o rk  o f rescuing the  in 
ju re d  men. These men were found  to  be im prisoned 
in  the  wreckage o f the  forecastle o f  the  Eisenach, 
and th e  w o rk  o f freeing them  even w ith  the 
assistance o f the  detachm ent fro m  the  Ramillies 
proved exceedingly d iff ic u lt and occupied a period 
o f several hours. E v e n tu a lly  a ll th e  in ju re d  
men were released and were thereupon tra n s 
ferred on board the Ramillies fo r  m edical a tte n tio n . 
In  the  m eantim e, a lthough  the  tid e  con tinued  to  
run  in  a south-w esterly d irec tion , th e  Eisenach 
and th e  Ramillies d rifte d  s low ly  before the 
w in d  to  the  eastward and no rthw a rd , and a t 
abou t 11.40 p .m . reached a pos ition  five  m iles 
212 degrees tru e  fro m  D over. The  Lady Duncannon 
had s h o rtly  before a rr ive d  in  the  v ic in ity ,  b u t as 
some o f  the  crew  o f  th e  Eisenach were s t i l l  on board 
the  Ramillies and th e  Ramillies was s t i l l  s tand ing  
by, th e  Lady Duncannon was m ere ly  requested to  
s tand  b y  fo r  th e  tim e  being. M eanwhile , th e  tid e  
tu rn e d  and began to  set in  a no rth -eas te rly  
d irec tio n . The w eather rem ained about the  same, 
b u t th e  w in d  veered to  W .S .W . and con tinued  to  
b low  a t force 6 . A t  abou t 1.30 a .m . on th e  31st 
A ugust, m ore o f  th e  crew  o f  th e  Eisenach hav ing  
re tu rn e d  fro m  on board th e  Ramillies, th e  la tte r  
hav ing  satisfied herse lf th a t  th e  Eisenach was safe 
w ith  the  assistance o f  th e  Lady Duncannon,
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proceeded on he r voyage to  P o rtsm o u th  w ith  the 
th ree  in ju re d  men on board, tog e th e r w ith  seven 
o th e r members o f  the  crew o f  th e  Eisenach. A f te r  
the  departu re  o f  the  Ramillies  the  Lady Duncannon 
was requested to  m ake fas t a f t  on the  Eisenach so 
as to  h o ld  her s te rn  in to  th e  w ind . W ith  th e  t id e  
se ttin g  in  the  same d ire c tio n  as th e  w in d  the 
Eisenach had d r if te d  past th e  South Fore land and 
reached a pos ition  w ith  the  South  G oodw in L ig h t-  
vessel bearing 274 degrees tru e  d is ta n t abou t a 
m ile . The  Eisenach was heading to  th e  N .W . and 
w ith  th e  w in d  and  tid e  on he r p o r t  beam was 
d r i f t in g  w e ll c lear past the  southern edge o f  the  
Goodw in Sands. Connection was established w ith  
the  Lady Duncannon w ith o u t d if f ic u lty  b y  means 
o f  a heaving  lin e  w h ich  was caught a t th e  f irs t 
a tte m p t, and a t 2.5 a.m . the  to w in g  hawser was 
made fa s t and  the  Lady Duncannon comm enced to  
to w . A f te r  th e  Lady Duncannon had  tow ed  the  
ste rn  o f  the  Eisenach in to  th e  w in d , th e  engines o f 
the Eisenach were a t  2.26 a.m . p u t  dead slow astern, 
and w ith  th e  a id  th e re o f and  w ith  th e  Lady 
Duncannon to w in g  astern, the  ste rn  o f  th e  Eisenach 
was k e p t in to  the  w in d . The Lady Duncannon, 
however, was n o t s u ffic ie n tly  pow e rfu l to  m ake any 
progress aga inst th e  w in d  and t id e  and, a lthough  
the  engines o f  the  Eisenach were k e p t w o rk in g  
astern a t  va rious speeds u n t i l  5.38 a .m ., she con
tin u e d  to  d r i f t  to  th e  n o rth w a rd  and  eastw ard w ith  
the  Lady Duncannon s t i l l  fa s t to  her u n t i l  the  
vessels reached a pos ition  w ith  the  E a s t G oodw in 
L ight-vesse l bearing 218 degrees tru e  d is ta n t about 
tw o -and -a -ha lf m iles. In  th e  m eantim e, the  
Eisenach had been in  wireless com m un ica tion  w ith  
the  Simson, and a t abou t 4.2 a .m . th e  Eisenach 
had sent her f irs t  w ireless message to  th e  Simson 
engaging her assistance. A t  a bou t 5.30 a .m . the  
Simson a rr iv e d  and was requested to  m ake fa s t 
astern and to  assist th e  Lady Duncannon to  to w  
the  Eisenach to  D over. Connection was estab
lished  w ith  the  Simson w ith o u t d if f ic u lty  b y  means 
o f a heaving  line , and a t a bou t 5.40 a.m . th e  to w in g  
hawser o f  th e  Simson was made fas t, and  thereupon 
b o th  tugs commenced to  to w  th e  Eisenach s te rn  
f irs t  tow ards D ove r, th e  engines o f  th e  Eisenach 
being stopped a t a bou t th e  same tim e . B y  th is  
tim e  th e  w in d  had dropped to  abou t force 4, b u t 
the  t id e  was s t i l l  se ttin g  to  th e  n o rth w a rd  and 
eastward and in  consequence th e re o f the  progress 
o f th e  towage d u rin g  th e  f ir s t  h ou r was necessarily 
slow. The towage, however, proceeded w ith o u t 
inc id e n t, th e  tw o  tugs hav ing  no d if f ic u lty  in  con
tro ll in g  th e  Eisenach. The E a s t G oodw in L ig h t-  
vessel was passed a t  6.48 a.m . and  th e re a fte r as 
the t id e  tu rn e d  and began to  set to  th e  sou thw ard  
and w estw ard progress was accelerated. The South 
G oodw in L igh t-vesse l was passed a t 8.55 a .m ., and 
a t a bou t 9.45 a .m ., as th e  vessels were approach ing 
L o v e r, a p i lo t  boarded the  Eisenach to  ta ke  her 
m to  th e  ha rbour. In  th e  m eantim e th e  w in d  had 
again freshened to  about force 6 . T o  assist the  
Eisenach th ro u g h  th e  na rrow  entrance to  the  
ha rbour i t  was decided to  take  th e  assistance o f 
the  Goliath, w h ich  had in  th e  m eantim e come up 
and was accom panying the  f lo t illa .  A cco rd ing ly , 
''fhen the vessels were ju s t  outside th e  entrance to  
"a  ha rbour, the  Goliath was ha iled  to  m ake fas t 
ahead so as to  assist in  s teering th e  Eisenach 
th ro u g h  the  entrance. The Goliath made fa s t 
W ithou t any d if f ic u lty  a t abou t 1 0 .2 0  a .m ., and 
th e rea fte r, w ith  the  Lady Duncannon and the  
simson  to w in g  astern  arid  the  Goliath fa s t ahead 
and her ow n engines w o rk in g  as requ ired , the 
Eisenach sa fe ly  passed th ro u g h  the  entrance stern  
n rs t w ith o u t in c id e n t. A t  a bou t 10.45 a .m . the  

isenach d ropped her s ta rboard  anchor, w hereupon < 
V o l . X I X . ,  N .S .

a ll th ree  tugs cast o ff. Those on board the  Eisenach 
had p rev io u s ly  expressed some apprehension lest 
th e  sta rboard  cable m ig h t be jam m ed in  th e  locker, 
b u t th is  p roved  n o t to  be th e  case and th e  anchor 
was in  fa c t le t go w ith o u t a n y  d if f ic u lty .  L a te r  in  
the  da y  th e  anchor o f  th e  Eisenach was hove up, 
and w ith  th e  assistance o f  th e  Lady Duncannon 
and th e  Simson she proceeded to  th e  P rince  o f 
W ales P ie r, where she was f in a lly  m oored. The 
d raugh t o f  th e  Eisenach on a rr iv a l a t  D o ve r was 
2 3 ft. lO in . fo rw a rd  and 16 ft. 2 in . a f t .  The  Eisenach 
rem ained in  D o ve r H a rb o u r u n t i l  the  28 th  Septem 
ber, d u rin g  w h ich  t im e  he r cargo was discharged 
and ce rta in  m in o r te m p o ra ry  repairs were executed 
a t a cost o f  38f. 10s., a fte r  w h ich  she proceeded to  
B rem en in  to w  o f  tw o  tugs fo r  perm anent repairs. 
The te m p o ra ry  repairs executed were fo r  th e  
purpose o f  enabling  th e  Eisenach to  be towed s te rn  
f irs t to  Brem en and consisted in  th e  te m p o ra ry  
lash ing o f  th e  rudder, th e  reversal o f  th e  s id e -lig h t 
screens and th e  te m p o ra ry  shoring  up  o f  the  N o. 2 
bu lkhead  to  compensate fo r  th e  rem ova l o f  the  
su p p o rt a fforded b y  th e  cargo in  N o . 2 hold. 
A p a r t  fro m  the  discharge o f  th e  cargo and th e  
aforesaid te m p o ra ry  repa irs  th e  Eisenach was in  
th e  same co n d itio n  when she proceeded to  B rem en 
as she was a t  th e  t im e  o f  th e  services, and th e  
voyage to  Brem en was in  fa c t accom plished w ith o u t 
danger o r inc iden t.

The defendants a d m itte d  th a t  th e  p la in tif fs  
rendered use fu l services, b u t denied th a t  the  
Eisenach was ever in  an y  serious danger. Though 
th e  damage susta ined b y  th e  Eisenach th ro u g h  the  
co llis ion  w ith  the  Ramillies was serious, i t  was o f  a 
com p le te ly  local characte r and resu lted  o n ly  in  
the  flood ing  o f  th e  fo repeak and N o. 1 ho ld . The 
bu lkhead  between Nos. 1 and 2  holds was e n tire ly  
undamaged b y  the  co llis ion  o r  b y  th e  w a te r in  
N o. 1 ho ld  and was never in  an y  danger o f  g iv in g  
w ay. The bu lkhead  is o f  u n usua lly  s trong  con
s tru c tio n , in  a d d itio n  to  w h ich  i t  was p rov ided  w ith  
idea l u n ifo rm ly  d is tr ib u te d  su p p ort b y  th e  hom o
geneous cargo in  N o . 2 ho ld . The  defendants 
a d m itte d  th a t  th e  N o . 1 ta n k  extended under N o. 2 
ho ld  fo r  one fram e space, b u t sa id th a t  no danger 
to  th e  Eisenach arose the re from . T h e y  fu r th e r  
denied th a t  the  Eisenach was helpless o r  unm an
ageable. The engines o f  th e  Eisenach were un 
damaged and were a t  a ll m a te r ia l tim es  ava ilab le  
fo r  use and were in  fa c t used w ith  good e ffect fo r  
a considerable period . T hough th e  Eisenach was 
down b y  th e  head th e  defendants denied th a t  the  
boss o f  her p rope lle r was ever a t  a n y  m a te r ia l t im e  
exposed as alleged o r a t a ll o r  th a t  th e  power o f 
her p rope lle r was ever m a te r ia lly  reduced. The 
Eisenach was never in  an y  danger o f  d r i f t in g  on 
to  th e  G oodw in Sands. Before th e  Lady Duncannon 
made fa s t th e  Eisenach was d r i f t in g  c lear to  th e  
sou thw ard  o f  th e  G oodw in Sands. I f  th e  Eisenach 
ever had been in  a n y  danger o f  d r iv in g  ashore she 
cou ld  re a d ily  have avo ided  do ing  so b y  w o rk in g  
he r engines astern i f  necessary. W hen th e  Simson 
made fa s t th e  Eisenach was w e ll to  th e  eastward 
o f  th e  G oodw in Sands and d r i f t in g  aw ay the re from . 
The defendants denied th a t  th e  Eisenach was in  a 
crow ded fa irw a y  o r  th a t  she was ever a danger to  
sh ipp ing. W h ile  a d m itt in g  th a t  th e  services were 
w e ll rendered, th e  defendants denied th a t  th e y  
were such as to  in vo lve  an y  d if f ic u lty  o r danger to  
th e  tugs. The Eisenach needed n o th in g  m ore th a n  
o rd in a ry  towage assistance, and  th e  services 
rendered called n e ith e r fo r  th e  exercise o f any 
special s k il l n o r fo r  th e  use o f  a n y  o f  th e  salvage 
equ ipm en t w ith  w h ich  th e  respective  tugs are 
alleged to  be f it te d . The  services were o f  com para
t iv e ly  sh o rt d u ra tio n , and a fte r  th e  a rr iv a l o f  the

F
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Simson were p e rfo rm ed  in  m ode ra ting  w eather and 
m o s tly  on a favourab le  t id e .

The va lue o f  th e  cargo on board  th e  Eisenach 
had been agreed a t  30,0001. and  the re  was no 
fre ig h t a t risk . There was, however, a d ispute  as 
to  th e  value o f  th e  vessel. The  cost o f repa irs  
was agreed a t  70001., b u t w h ils t th e  p la in tif fs  p u t 
he r salved value, nam ely, he r sound va lue  less 
th e  cost o f  repairs, a t  43,0001., th e  defendants 
m a in ta ined  th a t  th e  sound va lue o f  th e  Eisenach 
was n o t m ore th a n  2 1 ,0001 . and th e y  ca lled evidence 
o f  sales o f s im ila r vessels a t th e  period  in  question 
in  support o f  th a t  figure. The  Eisenach had 
since been sold to  a B u lga rian  steam ship com pany 
fo r  600,000 m arks. Counsel fo r  th e  defendants 
contended th a t  w hen transactions between Germans 
and  o the r na tiona ls ta ke  place, th e y  m ust, by  
Germ an law , be conducted th ro u g h  th e  m ed ium  o f 
th e  Reichsbank. The purchasing fo re igner uses 
frozen cred its  in  G erm any belonging to  h is com
p a trio ts  ( in  th e  present case, th e y  w o u ld  be frozen 
B u lg a ria n  m arks) and th e  R eichsbank cred its  the  
seller w ith  m arks. H e  said th a t  th is  was a resu lt 
o f  w h a t is  know n as th e  “  c learing ”  system, and 
th a t  as a resu lt there  were in  G erm any a t the 
present tim e  dozens o f  k inds  o f  m arks. Germans, 
m oreover, cannot b u y  fore ign currencies except 
w ith  a p e rm it fro m  th e  German Governm ent. 
Frozen m arks have no p a rtic u la r  va lue in  s te rling  
because th e y  cannot be used fo r  th e  purchase o f 
s te rling . W hen pay ing  a deb t to  a German, on 
th e  o th e r hand, no E ng lishm an w ou ld  th in k  o f 
pay ing  i t  in  s te rling  a t  th e  o ffic ia l ra te  o f 12.30 
o r  thereabouts. There w ou ld  be a process o f 
barga in ing  to  see w h a t p ro p o rtio n  o f  th e  deb t 
cou ld  be p a id  in  E ng lish  frozen m arks in  G erm any 
and  the  s te rling  equ iva len t w o u ld  depend on the  
p a rt ic u la r  va lue o f those m arks a t  th e  tim e . In  
a ll p ro b a b ility  th e  am oun t fo r  w h ich  th e  Eisenach 
was sold to  he r B u lg a ria n  buyers cou ld  be ob ta ined  
fo r  l i t t le  over 2 0 ,0 0 0 /., and s im ila r ly  i t  w o u ld  have 
been im possible fo r  th e  German seller to  ob ta in  
s te rling  fo r  the  proceeds o f  th e  sale a t th e  ra te  o f 
12.30 to  th e  £. F urthe rm ore , in  a case lik e  the  
present, th e  Reichsbank w o u ld  in tervene and 
w ou ld  o n ly  authorise  th e  sale a t a ll upon  th e  
se lle r u n d e rta k in g  th a t  th e  proceeds w ou ld  be used 
fo r  th e  cons truc tion  o f  replacem ent tonnage in  
G erm any and w ou ld  a c tu a lly  be spent in  Germ any. 
E vidence o f  Germ an bank ing  experts  was then  
ca lled  in  su p p ort o f  th e  above contentions.

The  fac ts  o f  th e  ac tua l salvage services and 
counsel’ s argum ents in  regard th e re to  appear 
fu l ly  fro m  th e  learned judge ’s reserved ju d g m e n t 
w h ich  was delivered on 1st A p r il.

K . S. Carpmael, K .C . and J . V. Naisby, fo r  th e  
p la in tif fs  in  th e  f ir s t  action , th e  owners, m aster, 
and  crew  oif th e  Lady Duncannon ;

Lewis Noad, K .C . and  R. F . Hayward, K .C . fo r 
th e  p la in tif fs  in  th e  second action , th e  owners, 
masters and  crews o f  th e  tugs Simson and Goliath.

H . G. W illm er and  Peter B uckn ill fo r  the  
defendants.

Bucknill, J.— T h is  is  a c la im  fo r  salvage b y  
th e  owners, th e  m asters and  crews o f  th ree 
vessels, th e  Lady Duncannon, th e  Simson and  the  
Goliath, aga inst th e  owners o f  th e  steam ship 
Eisenach and he r cargo and fre ig h t.

The  Lady Duncannon is a steel tw in  screw 
steam  tu g  o f 181 tons gross reg ister, f i t te d  w ith  
engines o f 95 h .p . nom . and 800 i.h .p . She is 
f it te d  w ith  wireless, a rocke t appara tus and  a 
pow e rfu l salvage pum p, and he r owners in c u r

considerable expense in  m a in ta in in g  her w ith  a 
fu l l  head o f  steam  n ig h t and  day w ith  a crew 
a lways ready to  go to  the  assistance o f vessels in  
distress. The  Lady Duncannon carries a crew o f  
11 hands and he r insured va lue is 20,000/. The 
Simson is a steel screw tu g  o f  341 tons gross 
reg ister, f it te d  w ith  engines o f 1 0 0 0  i.h .p . and 
carries a crew  o f  14 hands, in c lu d in g  a d iver. 
The Simson is f it te d  w ith  wireless and a wireless 
d irec tion -finder, and w ith  special salvage pum ps, 
d iv in g  and  f ire -fig h tin g  equ ipm en t, and  o ther 
m odern salvage appliances. The Simson's value 
is said to  be 30,000/. H e r owners are the  
Bugsier Salvage Com pany, w ho  m a in ta in  a h ig h ly  
e ffic ien t flee t o f salvage vessels and gear a t  great 
expense. The Simson is n o rm a lly  m a in ta ined  on 
s ta tio n  fo r  salvage w o rk  on ly . The Goliath is a 
steel screw salvage tu g  o f  354 tons gross, f it te d  
w ith  engines o f  1 2 0 0  i.h .p ., and carries a crew o f 
13 hands. The va lue o f th e  Goliath is said to  be 
25,000/. The Goliath is f i t te d  w ith  pow erfu l 
salvage pum ps and  wireless, and is m a in ta ined  a t 
considerable expense fo r  salvage w o rk  on ly .

The  Eisenach is a steel screw steam ship and a t 
th e  tim e  o f  th e  services, belonged to  the  N ord- 
deutscher L lo y d  Steam ship Company. The 
Eisenach, w h ich  was b u ilt  in  G erm any in  1922, 
is 4159 tons gross and  6515 tons deadweight 
ca p a c ity  and has passenger accom m odation fo r 
13 passengers. H e r  speed is said to  be about 
11 kno ts. A t  th e  tim e  o f  th e  services, the  Eisenach 
was bound fro m  th e  B la ck  Sea to  H u ll,  w ith  a 
cargo o f rape seed. The va lue o f th e  cargo is 
agreed a t  30,000/. There was no fre ig h t a t  r isk .

There is a d ispute  between th e  parties as to  the 
salved va lue o f  th e  Eisenach. The  salved value 
is th e  va lue  o f  th e  ship a t th e  tim e  when and the 
place where th e  services ended. In  th is  case the 
services ended on th e  31st A ugust, 1935, in  D over 
H a rbo u r. The salved value o f  th e  Eisenach m ay 
be ta ke n  as th e  sound value less the  cost o f  repairs. 
The d ispute  is as to  th e  sound value. The repairs 
cost a bou t 7000/. The p la in tif fs  say th a t  the 
sound va lue was 45,000/. The defendants say 
th a t  th e  sound va lue  was 2 1 ,0 0 0 /.

The  p la in tif fs ’ figure  o f  45,000/. is  based on the 
fa c t th a t  s h o rtly  a fte r  th e  services, w h ile  the 
sh ip  was being repa ired  a t Brem en, she was sold 
b y  her owners to  some B u lg a ria n  buyers fo r  a net 
figure  o f  abou t 550,000 m arks. The p la in tiffs  
say th a t  th is  figu re  o f  550,000 m arks should be 
converted  in to  s te rling  a t th e  ra te  o f 12 .2  m arks 
to  th e  £, w h ich  produces a figure  o f  abou t 45,000/.

On th e  o ther hand, th e  defendants say th a t  th is  
figure  o f  550,000 m arks is n o t sa tis fac to ry  evidence 
o f th e  value o f th e  ship to  he r owners and th a t  in  
a n y  case th e  ra te  o f  exchange should n o t be 1 2 .2 . 
The  figure  o f  21,000/. p u t  fo rw a rd  b y  the  defendants 
as th e  sound va lue o f th e  Eisenach is th e ir  estim ate 
o f  th e  m a rke t va lue o f th e  ship i f  sound a t the  tim e  
when th e  services ended.

The c o u rt has to  assess th e  pecun ia ry  benefit 
conferred b y  th e  salvors upon th e  owners o f  the  
salved p ro p e rty , and in  o rde r to  m ake th is  assess
m en t, fixes, as one o f  th e  essential fac to rs  in  th a t  
pecun ia ry  benefit, th e  va lue  o f  th e  p ro p e rty  to  th e  
owners a t  th e  t im e  o f  th e  service. I t  m ay  be 
said w ith  accuracy th a t  th e  sound va lue o f  the 
Eisenach to  he r owners a t th e  t im e  o f  th e  service 
was th e  figure  o f  550,000 m arks, c red ited  to  th e m  
as th e  proceeds o f  th e  sale o f  th e  ship. B u t  the 
na tu re  o f  th e  tran sa c tio n  w ith  th e  B u lga rian  
buyers was such th a t  th e  owners o f  th e  Eisenach 
were ob liged  b y  la w  to  spend th e  proceeds o f  sale 
on b u ild in g  new tonnage in  G erm any. T he y  were
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n o t a llow ed b y  th e ir  la w  to  co n ve rt th e  proceeds 
o f  sale in to  s te rling , even i f  th e y  had  been able 
to  do so. In  any case, I  do n o t th in k ,  hav ing  
regard to  the  evidence w h ich  was placed before me, 
th a t  th e y  cou ld  have converted  th is  sum  in to  
s te rlin g  a t  th e  ra te  o f  1 2 .2  to  th e  pound, o r a n y 
th in g  lik e  i t .

N ow , th e  ju d g m e n t o f  th is  c o u rt is in  s te rling , 
and in  o rder to  assess in  s te rlin g  the  pecun ia ry  
benefit received b y  the  owners o f  the  salved p ro p e rty  
th e  va lue  o f  th e  salved p ro p e rty  to  th e  owners m us t 
also be fixe d  in  s te rling . The d if f ic u lty  o f a rr iv in g  
a t  th e  salved va lue in  s te rling  o f  th e  Eisenach is 
th a t  th e  sh ip  is a Germ an sh ip , and th e  re la tive  
values o f  the  m a rk  and the  pound  s te rlin g  appear 
to  be, on th e  evidence, in  a v e ry  f lu id  and unce rta in  
sta te , so fa r  as transactions lik e  th e  sale and 
purchase o f  a sh ip  are concerned. I  do n o t th in k  
the re  is  an y  re liab le  s tandard  b y  w h ich  I  can 
conve rt th is  sum  o f  550,000 m arks in to  s te rling .
I  the re fo re  have to  lo o k  a t th e  o th e r evidence 
before me as to  the  va lue  o f  th e  Eisenach to  see 
w h a t assistance i t  p rovides.

One fa c t w h ich  emerged in  the  evidence is th a t  
i t  w ou ld  cost th e  owners o f  th e  sh ip , rou g h ly , 
one-and-a-ha lf m illio n  m arks to  b u ild  a sh ip lik e  
the Eisenach to -d a y . C om paring m arks w ith  m arks, 
i f  th e  owners received, rou g h ly , .h a lf-a -m illio n  
m arks fo r  the  ship fro m  th e  buyers, i t  appears th a t  
the  sh ip  was w o rth  to  them  abou t o n e -th ird  o f  the  
cost price  o f  a new sh ip . The cost in  s te rling  to  
b u ild  a new ship lik e  th e  Eisenach was g iven  in  
evidence b y  the  p la in tif fs  before me as 93,5001., 
and b y  th e  defendants as 82,0001.

F ix in g  the  va lue  o f  th e  Eisenach on the  basis o f  
the  cost o f  b u ild in g  a new ship lik e  her, I  th in k  the 
sum o f 30,0001. w o u ld  be a p rope r sum  to  ta ke  as 
her sound va lue  when the  services ended. T h is  
figure  o f 30,0001. is ra th e r less th a n  th e  figu re  o f
33,5001., w h ich  th e  p la in tif fs  suggested w ou ld  be 
th e  m a rke t va lue o f  th e  ship, based on th e  cost 
p rice  o f  93,5001. less 5 p e r cent, deprec ia tion  per 
annum  fo r  each o f  th e  th ir te e n  years o f  th e  
Eisenach's age.

The m a rke t va lue  o f  th e  ship, based on th e  sales 
o f o th e r vessels is th e  usual m ethod  o f  assessing 
the va lue  o f  the  sh ip . B u t in  th is  case th e  evidence 
is th a t  i f  th e  sh ip  had been lo s t to  her owners, i t  
w ou ld  have been d if f ic u lt  fo r  th e  Germ an owners 
to  replace he r b y  purchase fro m  any fo re ign  owners 
in  th e  open m arke t, because o f  th e  shortage in  
G erm any o f  fo re ign  exchanges w h e rew ith  to  pay 
the  purchase-price. A lso, the re  is re a lly  no com 
parable sale o f  a lik e  sh ip  a b o u t th e  t im e  o f  th e  
salvage as a guide to  th e  m a rke t va lue  o f  the  
Eisenach, i f  sold, fo r  instance, b y  th e  A d m ira lty  
M arshal. Such evidence as was p u t fo rw a rd  
ind ica ted  to  me th a t  th e  sh ip , i f  so sold, w ou ld  
P robably fe tch  som eth ing  in  th e  ne ighbourhood o f 
abou t 29,0001. Ships belonging to  th e  M ord- 
ueutscher L lo y d  are know n to  be th o ro u g h ly  w e ll 
o u ilt  and w e ll m a in ta ined . M y  v iew , also, is th a t  
to  th e  Germ an owners o f  th e  Eisenach th e  vessel 
Was w o r th  ra th e r m ore th a n  he r m a rk e t va lue, 
because o f  th e  d if f ic u lty  w h ich  th e y  w ou ld  have o f 
rep lac ing  he r b y  purchase abroad.

H a v in g  regard to  a ll these considerations, and 
doing the  best I  can w ith  the  m a te r ia l a t  m y  
disposal, I  th in k  th a t  a fa ir  sound va lue to  p u t on 
the ship a t  the  t im e  when these services ended is 
•>0,0001. F ro m  th is  sum  has to  be deducted 70001., 
cost o f  repa irs, w h ich  gives a salved va lue  o f 
“ 3,0001. The  to ta l sa lved values are, the re fo re , 
53,0001.

There was n o t m uch d ispute  as to  the  a c tua l fac ts  
°1 the  salvage services, b u t m uch  d ispu te  as to  th e  I

p roper inferences to  be d raw n  fro m  these facts. 
The  c ruc ia l p o in t in  th e  case, in  m y  op in ion , was 
th e  danger th a t  th e  Eisenach was in  o f  d r i f t in g  on 
to  th e  G oodw in Sands, and th e  va lue  o f  th e  services 
in  saving he r fro m  th is  danger. The  m a te r ia l 
evidence as to  th is  stands th u s . The  Eisenach 
was n o t, as I  th in k ,  in  an y  w a y  capable o f  ta k in g  
an y  e ffec tive  action  b y  herse lf to  keep aw ay fro m  
th e  sands. The Eisenach susta ined v e ry  serious 
damage fo rw a rd  in  consequence o f  he r co llis ion  
w ith  th e  Ramillies. H e r  forepeak, N o . 1 ta n k  and  
N o. 1 h o ld  were fu l l  o f  w a te r, and he r stem  was 
b a d ly  d is to rte d  and fra c tu re d . T he  bow  p la t in g  
on th e  p o r t  side, fo r  a d istance o f  4 4 ft. a b a ft th e  
stem , was p ra c tic a lly  ca rried  away. The double 
b o tto m  floors and ta n k  to p  p la tin g  on th e  p o rt side 
o f  N o . 1 ta n k  were severe ly damaged and were 
p a r t ly  ca rried  aw ay.

The a c tua l damage b y  co n tac t w ith  th e  Ramillies 
stopped sh o rt o f  th e  w a te rt ig h t bu lkhead  between 
N o. 1 and N o . 2  holds b y  a bou t 4 3 ft .,  b u t th e  
trem endous force o f  th e  b lo w  s ta rte d  some r iv e ts  in  
th is  bu lkhead w h ich  were leak ing , and caused some 
sm all damage to  cargo in  N o . 2  ho ld . The b lo w  
also caused damage to  a b ilge  p ipe fro m  ho ld  N o. 1 

to  h o ld  N o . 2 , and  also on th e  sta rboard  side o f  th e  
sh ip  to re  a d r if t  tw o  a ir  pipes in  N o . 1 ta n k  (a fte r  
end ! and  fo rw a rd  end o f  N o . 2  ta n k . The p o r t  
anchor and  cable were carried  aw ay, and  the  
w indlass was b ad ly  s tra ined . The p o r t  side m a in  
deck p la tin g  fro m  th e  s tem  to  N o. I  ha tch  and  
the  m a in  deck beams fro m  th e  stem  to  N o . I  ha tch , 
were b a d ly  buck led  and  in  p a r t  ca rrie d  aw ay.

In  consequence o f  th e  co llis ion  th e  t r im  o f  th e  
Eisenach was n e a rly  8 f t .  b y  th e  head, he r d raugh t 
on a rr iv a l a t  D o ve r being 2 3 ft. lO in . fo rw a rd  and 
16 ft. 2 in . a f t .  The  co llis ion  caused th e  death o f 
th ree  o f  he r crew  w ho were im prisoned in  the  
wreckage, and  ano ther o f  he r crew  was m issing. 
A f te r  th e  co llis ion  he r m aster and m ost o f  the  
rem ainder o f  th e  crew  c lim bed  on board  th e  
Ramillies, b u t la te r on th e  m aster an d  some o f  the  
crew, w ith  a detachm ent o f  th e  crew  o f  the  
Ramillies, w e n t back on board  th e  Eisenach, and 
set to  w o rk  to  release th e  in ju re d  men fro m  the  
wreckage. W hen th e  Lady Duncannon a rr ive d  o ff 
th e  Eisenach a bou t 11 p .m ., th e  Eisenach was 
ly in g  broadside to  w in d  and  t id e  and  heading about 
N .N .W . and was in  a pos ition  a p p ro x im a te ly  eleven 
m iles to  th e  south-w est o f  th e  S outh  G oodw in 
L ight-vessel, w h ich  m arks  the  S outh  Sand H ead o f 
the G oodw in Sands.

The w eather a t  th is  tim e  was bad. The South 
G oodw in L ight-vesse l a t m id n ig h t o f th e  30 th  A ugust 
records W .S .W . gale, force 7 to  8 , w ith  squalls, 
overcast, ra in  and rough sea. A t  th is  tim e  the  
t id e  was run n in g  to  th e  north -east, h igh  w a te r a t 
D ove r being a t  1.18 a.m . (B .S .T .) on the  31st 
August.

A fte r  the  Lady Duncannon a rr ive d  she stood by, 
and a t  12.27 a.m. on th e  31st A ugus t received the  
fo llow ing  wireless message fro m  th e  Eisenach :
“  As soon as crew on board  ta ke  y o u r assistance.”  
A t  a bou t th is  tim e  H .M .S . Ramillies, w h ich  had 
been stand ing  by, w e n t aw ay. S h o rtly  a fte rw ards 
the  Eisenach wirelessed th e  Lady Duncannon 
to  come alongside, and a t 1.50 a.m . th e  tu g  made 
fa s t to  her s ta rboard  q u a rte r and  s ta rted  lo  to w  
astern to  keep the  vessel clear o f  the  sands.

There is ve ry  l i t t le  d ifference between the  
pleaded pos ition  o f th e  f ir s t  p la in tif fs  and th e  
defendants as to  th e  pos ition  o f  th e  Eisenach 
when th e  Lady Duncannon made fast. The Lady 
Duncannon pu ts  th e  South G oodw in L ight-vesse l 
as one m ile  W . mag. o r 259 degrees tru e . The 
defence pu ts  the  South G oodw in L igh t-vesse l as
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a bou t one m ile  d is ta n t bearing 274 degrees true . 
I  accept th e  evidence o f  th e  m aste r o f th e  Lady 
Duncannon on th is  po in t.

I t  w il l  be seen, there fore , th a t  in  a p p ro x im a te ly  
three hours th e  Eisenach had d r ifte d  nearly  tw e lve  
m iles tow ards the  sands, and was now about abreast 
o f  the  South Sand Head. The  question is, w h a t 
w ou ld  have happened to  the  Eisenach a fte r 1.50 a.m. 
i f  th e  Lady Duncannon had  n o t made fa s t ? M y  
view  is, and i t  accords w ith  th e  advice g iven to  
me b y  th e  E ld e r B re th ren , th a t  b u t fo r  th e  towage 
assistance o f  th e  Lady Duncannon, the  Eisenach 
w ou ld  a lm ost c e rta in ly  have d r ifte d  on to  th e  
Goodw in Sands.

The evi dence o f th e  m aster o f th e  Lady Duncannon 
was th a t  a fte r he had  been to w in g  fo r  some tim e  
th e  South G oodw in L igh t-vesse l bore W .S .W . and 
th a t th e  vessel was d r i f t in g  tow ards th e  sands. 
In  th is  pos ition  th e  ship w o u ld  be v e ry  close to  the 
edge o f  th e  sands. N o  evidence was called b y  the 
defendants to  co n tra d ic t th is  evidence. In  support 
o f  th is  evidence there  is th a t  fa c t th a t  a t 3.20 a.m. 
the  Eisenach's engines, w h ich  had  been p u t astern 
a fte r  the  tu g  made fas t, were w o rked  faster astern 
and  th e  tu g  was asked to  to w  m ore south-east. 
A lso I  th in k  th a t  th e  d r i f t  o f th e  Eisenach fro m  her 
pleaded pos ition  When th e  Lady Duncannon made 
fa s t to  her pleaded pos ition  about th e  tim e  when 
th e  Simson came up  ind icates th e  danger o f  her 
d r i f t in g  on to  th e  sands. The  lin e  between these 
positions, w h ich  are s ta ted  in  th e  defence, passes 
close outside th e  S outh  G oodw in B u o y  and  close 
to  the  eastern edge o f  th e  sands. I f  th a t  was the 
line  o f  d r i f t  w h ich  the  vessel made w ith  th e  Lady 
Duncannon to w in g  her aw ay fro m  th e  sand and the 
vessel using her engines astern, I  th in k  i t  seems p ro 
bable th a t  her d r i f t  w o u ld  have been su b s tan tia lly  
more tow ards th e  sand w ith o u t these tw o  factors.

The ch a rt states th a t  a t th e  South G oodw in 
L ight-vesse l th e  t id e  runs 29 degrees tru e  a t h igh  
w a te r and  continues to  run  in  th a t  d irec tio n  fo r 
fo u r hours. B u t th e  E ld e r B re th ren  advise me th a t 
close to  th e  sands th e  t id e  sets s tra ig h t on and over 
them , and th is  is borne o u t b y  th e  s ta tem ent in  
th e  Channel P ilo t (12 th  ed it., 1931), P a rt L ,  a t 
p. 201  : “  Vessels are cautioned, when passing
eastw ard o f  th e  sands, to  g ive them  a w ide berth , 
as th e  t id a l stream  sets w ith  considerable s treng th  
no rth -w estw ard  and over them  a t tim es.”

I t  is tru e  th a t  th e  w eather records show the  
w in d  b low ing  fro m  W .S .W . a t m id n ig h t and a t 
3 a.m. a t th e  South G oodw in and E ast Goodwin, 
b u t th e  w in d  was squa lly  and I  do n o t th in k  th a t 
th is  e n try  counteracts th e  pos itive  evidence as to  
th e  sh ip ’s d r i f t .  I  th in k ,  therefore, th a t  there  was 
im m in e n t r is k  o f  th e  sh ip  d r if t in g  on to  th e  sand, 
and th a t  th e  Lady Duncannon succeeded in  pre 
ven tin g  her going ashore. A f te r  th e  Eisenach, in  
to w  o f  the  Lady Duncannon, had passed u p  to  the 
no rth w a rd  o f  th e  E a s t G oodw in L ight-vessei, I  
th in k  th a t  im m in e n t danger o f the  ship going ashore 
on th e  sands had  passed.

A t  about 5.45 a.m . (B .S .T .) th e  Simson, w h ich 
had come o u t fro m  her s ta tio n  a t H a rw ich  and 
had  come u p  to  th e  sh ip  sh o rtly  before, made fa s t 
to  her p o rt q u a rte r and s ta rted  to  to w  in  com pany 
w ith  the  Lady Duncannon tow ards D over. A t  
th is  tim e , in  m y  v iew , th e  Lady Duncannon was 
bare ly  ho ld ing  th e  Eisenach, w h ich  was then  
a bou t tw o  m iles no rth -east o f  th e  E a s t G oodw in 
L ight-vessel. U n t i l  th e  t id e  tu rn e d  to  the  south- 
w estw ard th e  Lady Duncannon and  the  Simson 
made slow progress, b u t a fte rw ards b e tte r progress 
was made. The Eisenach was a d if f ic u lt  tow , and 
sheered h e a v ily  in  the  rough sea. The w in d  was 
s t i l l  b low ing  a gale fro m  th e  sou th-w estw ard.

A t  a bou t 10.15 a .m ., a fte r  th e  tw o  vessels had 
been to w in g  to g e th e r fo r  fou r-a n d -a -ha lf hours, 
and a fte r  th e  Lady Duncannon had been to w in g  in  
a ll fo r  abou t e igh t-and -a -ha lf hours, the  Eisenach 
was b rough t outside D ove r H a rbo u r. In  the  
m eantim e, a T r in i t y  House p ilo t  had boarded the  
Eisenach o ff  the  South Fore land.

A t  a bou t 10.15 a.m . the  Goliath, w h ich  had come 
fro m  he r s ta tio n  a t  F lush ing , made fa s t to  the  
s ta rboard  bow  o f the  Eisenach to  assist in  steering 
th e  vessel s te rn  f irs t  in to  th e  ha rbour. T h is  was 
d if f ic u lt  w o rk  on account o f the  w in d  and tid e , 
and th e  heavy sheering o f the  Eisenach, b u t the  
w o rk  was sa fe ly  carried  o u t b y  the  th ree  tugs a fte r  
a bou t h a lf  an h o u r’s w o rk . The sh ip  was then  
tow ed  to  a safe anchorage, and th e  services ended, 
excep t fo r  a sh o rt service in  to w in g  the  ship 
alongside th e  p ie r the  same day.

The services rendered b y  a ll th e  th ree  vessels 
were, in  m y  v iew , o f  considerable va lue  to  the  
Eisenach and  he r cargo. I t  is necessary now  to  
consider th e  services o f each separate ly. In  the  
case o f  th e  Simson and th e  Goliath th e ir  services 
were enhanced b y  th e  damaged s ta te  o f  the  
Eisenach, th e  h igh  w in d  and rough sea, and the 
fa c t th a t  these vessels are m a in ta ined  solely as 
salvage vessels. The s trong  w in d  and h igh  sea, 
and th e  damaged s ta te  o f th e  ship, made the  
services d if f ic u lt  and requ ired  s trong  pow er in  each 
tu g  and  s k ilfu l hand ling  b y  her crew.

As regards th e  damaged sta te  o f th e  Eisenach, 
th e  p la in tiffs  c la im ed th a t  there  was danger o f  the  
bu lkhead  between Nos. 1 and 2  g iv in g  w a y  i f  she 
had touched the  sands o r had dropped her starboard 
anchor and had g o t head to  th e  sea. I  do n o t 
th in k  th a t  the  s tren g th  o f  th is  bu lkhead  had been 
seriously  im p a ire d  b y  th e  co llis ion , o r th a t  there  
was danger o f its  g iv in g  w a y  unless th e  vessel had 
grounded on the  Goodw in Sands and had rem ained 
the re  fo r  one low  w a te r, when, h a v in g  regard to  
her damaged co nd ition  and th e  w eather p reva iling , 
and th e  dangerous na tu re  o f  th e  sands, I  th in k  
she w o u ld  a lm ost c e rta in ly  have become a 
cons tru c tive  to ta l loss.

As regards th e  services o f  th e  Simstm, I  do no t 
th in k  th a t  when she came u p  th e  ship was in  any 
serious danger o f  d r i f t in g  on to  the  G oodw in Sands. 
The  sh ip  was th e n  abou t tw o  m iles fro m  the  edge o f 
th e  sands and was te n d ing  to  d r i f t  aw ay fro m  the  
sands. She also had th e  Lady Duncannon fas t 
to  her. B u t  th e  ship needed p o w e rfu l towage 
assistance to  get he r to  D over, and i t  was im pera tive  
under the  c ircum stances th a t  she should be taken  
the re  as soon as possible. I  do n o t th in k  i t  l ik e ly  
th a t  the  Lady Duncannon cou ld  have g o t the  ship to  
D o ve r w ith o u t th e  assistance o f  th e  Simson. I t  
m us t be rem em bered th a t  the  Simson had come fro m  
he r s ta tio n  a t H a rw ich , and th e  Goliath fro m  her 
s ta tio n  a t F lush ing , and th a t ,  as salvage, th e y  
shou ld  receive th e  generous com pensation w h ich  
th is  c o u rt a lways gives to  vessels o f th a t  class.

I  have a lready dea lt w ith  the  services o f  the  
Lady Duncannon. She was f irs t on the  scene, 
and ow ing  to  th e  p u b lic -sp ir ite d  p o lic y  o f  her 
owners in  keeping he r a lways ready, she w en t to  the  
Eisenach p ro m p tly  and before any o th e r vessel 
capable o f  rendering  assistance cou ld  reach her. 
H e r  presence and pow er, and the  s k ill o f th e  crew, 
enabled her, w h ile  to w in g  alone a t th e  Eisenach, 
to  keep the  sh ip  fro m  ground ing  on the  southern 
and eastern edge o f  th e  G oodw in Sands. I f  the  
Eisenach had n o t received th is  assistance she w ou ld  
have grounded on th e  sands on a fa llin g  t id e , and 
in  th e  h ig h  sea and s trong  w in d  w ou ld  have sus
ta in e d  such damage th a t  I  d o u b t w he the r she 
cou ld  have been re floated. I f  she had  been
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re floa ted  the  damage to  the  sh ip  and cargo and the 
am oun t o f  salvage w h ich  w o u ld  have been payable 
w ou ld  have been v e ry  heavy indeed.

In  m y  v iew , the  services were such as to  p u t a ll 
th e  salvage vessels in  some r is k  ; and  when the  
Lady Duncannon and th e  Eisenach were close to  
the sand, and the  Lady Duncannon was to w in g  a t 
the Eisenach in  th e  darkness, i f  th e  to w  rope had 
p a rte d  then  and had fou led  one o f  th e  propellers 
o f the  Lady Duncannon, she w ou ld  have been in  
considerable danger.

The  services were sho rt, and the  salvors incu rred  
v e ry  l i t t le  expense in  rendering them . The Eisenach 
had th e  use o f he r engines, and a lthough  sho rt- 
handed had an e ffic ien t crew on board. She had 
the use o f her wireless, and no d o u b t o th e r pow erfu l 
assistance w o u ld  soon have come to  he r a id . Con
sidering  a ll th e  circum stances, I  th in k  the  p roper 
aw ard  to  m ake is as fo llow s : Lady Duncannon, 
70001. ; Simson, 35001. ; and  Goliath, 6501. ; 
m ak ing  a to ta l o f  11,150/.

S o lic ito rs  : fo r  the  p la in tif fs  in  the  f irs t  ac tion , the  
D over H a rb o u r H oard (owners) and th e  m aster 
ana crew  o f  th e  Lady Duncannon, M ow ll and 
Vfote//, agents fo r  M ow ll and M ow ll, o f  D ove r ; 
fo r th e  p la in tif fs  in  th e  second ac tion , the  owners, 
m asters, and crews o f  the  tugs Simson and  Goliath, 
Constant and  Constant ; fo r  th e  defendants, Stokes 
an d  Stokes.

tShtprme Court of f  ubicatere.
— ♦ —
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(B e fo re  Slesser, Greene, a n d  Scott, L .J J . )

Kulukundis v. Norwich Union F ire Insurance 
Society (a).

Insurance  (M a rin e ) —  P o licy  —  Insurance on 
fre ig h t— S trand ing  o f vessel— Abandonm ent to 
salvors— Tem porary repa irs  in  excess o f 
repaired value— C la im  fo r  loss o f fre igh t.

The p la in t if fs , who were the oivners o f the M o u n t 
T a y g e tu s , claimed under a fre ig h t p o licy  dated 
the 22nd November, 1933, fro m  the defendants 
on the basis o f total loss o f f  reight. The sum  
in  question was 865 /., p a r t o f a to ta l sum  
insured o f 8000/. 'The po licy , which was in  
respect o f the carriage o f g ra in  fro m  fo u r  free  
loading ports on the West Coast o f South 
Am erica  to fo u r  U n ited  K ingdom  ports, was 
subject to the In s titu te  Voyage Clauses—  
P reigh t— and i t  provided by clause 5 that “  in  
ascertaining whether the vessel is  a constructive 
total loss the insured value in  the po lic ies on 
sh ip  (25 ,000 /.) sha ll be taken as the rep a ir  
value, and noth ing in  respect o f the damaged 
or break-up value o f the vessel o r wreck shall 
be taken in to  account." The vessel completed 
her loading o f cargo on the West Coast o f 
South A m erica  and started on her voyage, but

<«) Reported by  E d w ard  J . M . Ch a p l in , Esq., B arrister-a t-
J.aw.

shortly afterwards w h ile in  the S tra its  o f 
M age llan  she suffered casualty and went ashore. 
Fourteen days la ter she was taken o ff by a 
salvage company who agreed w ith  the master on 
terms o f  “  N o cure no p a y ,"  that fo r  th is  
service 1 1 ,0 0 0 /. should be p a id  in  the event o f 
success, a fu r th e r c la im  not exceeding 9000/. 
to be the subject o f a rb itra tion . The h u ll 
underw riters and the p la in t if fs  agreed to 
abandon the voyage on the terms that the under
w rite rs should p a y  the p la in t if fs  7500 /., and  
the sh ip  was abandoned to the salvors. The 
cargo owners were notified that the adventure 
was at an end and some 1 0 0  tons o f cargo were 
je ttisoned. The cargo owners accepted the 
notice and the ir underw riters p a id  as on tota l 
loss o f cargo. Repa irs to the vessel were then 
carried out by the salvors to enable her to 
proceed to a Continenta l p o rt, and she sailed  
f o r  Rotterdam w ith  4250  ions o f her o r ig in a l 
cargo and there she was sold by the salvors fo r  
breaking up  and was, in  fa c t, broken up. 
The p la in t if fs ’’ c la im , as amended, under the 
fre ig h t p o lic y  was that they had been prevented 
in  a business sense fro m  pe rfo rm ing  the 
fre ig h t contract by pe rils  o f the sea on the 
ground that when the agreed figu res in  the case 
were considered no p ruden t owner, i f  u n 
insured, would in  the circumstances have 
in cu rred  the expense o f re p a irin g  the vessel so 
as to make i t  possible to complete the contracted 
voyage and deliver the cargo. The agreed 
figu re , on a basis o f tem porary repairs, was 
19,161 /,, in c lu d in g  the release o f the salvors’ 
lien , whereas at the highest a l l the p la in t if fs  
could hope to get was 6500/., the value o f the 
tem porarily  repaired sh ip , together w ith  the 
net fre ig h t o f 5278/. i f  that could be p rope rly  
included, and a contribu tion by the cargo 
owners towards the cost o f repa irs  o f  7201/., 
m aking  18 ,979/. i n  a ll, a sum less than the 
necessary expenditure.

H e ld , pe r Slesser and Greene, L .J J . ,  that the 
p la in t if fs  were entitled to recover as fo r  a tota l 
loss o f chartered fre ig h t upon p ro o f that the 
cost o f tem porary repa irs  to the vessel, sufficient 
to enable her to ca rry  her cargo to its  destination, 
ivou ld  have exceeded her repaired value. ; and  
p e r Scott, L .J .  on the ground that on the facts  
in  evidence there had been an actual commercial 
loss o f the vessel iv ith in  the m eaning o f the 
charter-party, or a lte rnative ly on the ground  
that in  the circumstances known to the assured 
at the tim e the ir decision to treat i t  as an actual 
loss was ju s tifie d  under the charter-party  
contract and under the po licy .

Appeal fro m  a decision o f  P o rte r, J .

The p la in t if fs ’ c la im  was fo r  a to ta l loss o f
fre ig h t under a p o lic y  issued b y  the  defendants.
The facts, w h ich  are s u ffic ie n tly  sum m arised in
the  headnote, are fu l ly  set o u t in  the  judg m e n t
o f  Slesser, L .J .

P o rte r, J . he ld  th a t  the  p la in t if fs ’ c la im  fa iled . 

The p la in tif fs  appealed.

W illin k , K .C . and C yril M ille r  fo r th e  appellants.
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Le (¿uesne, K .C . and W. L . M cN a ir  fo r  the  
respondents.

Cur. adv. vult.

Slesier, L.J.— The fac ts  m a te r ia l to  a de te rm ina 
t io n  o f  th e  present appeal are as fo llow s :

The p la in tif fs  were the  owners o f  a steam ship 
ca lled th e  M ount Taygetus ; th e y  c la im  under a 
fre ig h t p o lic y  da ted  th e  22nd N ovem ber, 1983, 
fro m  th e  defendants on the  basis o f to ta l loss o f 
fre ig h t. The voyage insured  is expressed in  the 
p o lic y  to  be fro m  L ive rp o o l “  to  a n y  p o rt o r po rts  
in  the  B r is to l Channel, w h ils t there  and thence 
to  R io  de Jane iro  w h ils t there  and thence in  
b a lla s t (v ia  M agellan) to  g ra in  p o rts  on th e  W est 
Coast o f  S outh  A m erica  w h ils t there  and thence 
(v ia  M agellan) to  an y  p o rt o r p o rts  in  th e  U n ite d  
K in g d o m  and (or) on th e  C on tinen t o f E urope  (no t 
n o rth  o f  H a m bu rg  inc lus ive) and (or) in  the  
M ed ite rranean and (o r) A d r ia t ic  Seas o r held 
covered. W ith  leave to  ca ll to u ch  and (or) s tay  
as requ ired .”

The sum in  question  here is 865/., p a rt o f  a to ta l 
sum  insured o f  8000/. The su b je c t-m a tte r covered 
b y  th e  p o lic y  is th e  carriage o f  g ra in , &c., o f  the  
am o u n t o f  7000 to  8000 tons under a cha rte r- 
p a r ty  da ted  th e  2nd N ovem ber, 1933, fro m  fo u r 
free load ing  p o rts  on th e  w est coast o f  South 
A m erica  to  fo u r  U n ite d  K in g d o m  ports . The 
p o lic y  was sub ject to  th e  In s t itu te  Voyage Clauses 
— F re ig h t— and con ta ined  th e  fa m ilia r  clause th a t  
“  in  ascerta in ing w he ther th e  vessel is a cons truc tive  
to ta l loss, th e  insured  va lue  in  th e  po lic ies on ship 
sha ll be ta ke n  as th e  rep a ir va lue and n o th ing  in  
respect o f  th e  damaged o r b reak-up  va lue  o f  the  
vessel o r w reck shall be ta ke n  in to  account ”  
w h ich  clause was rece n tly  considered in  re la tio n  
to  a fre ig h t p o lic y  in  th e  case o f  Carras v . London 
and Scottish Assurance Corporation (154 L .  T . 
Rep. 69 ; (1936) 1 K .  B . 291). T he  insured va lue 
on the  h u ll p o lic y  was 25,000/. The  ch a rte r-p a rty , 
w h ich  I  have m entioned , con ta ined  the  excep tion  
th a t  th e  steamer was to  be in  no w a y  liab le  fo r  
p e rils  o f  th e  sea.

The steam er com ple ted her load ing  o f  cargo 
on th e  west coast o f  S ou th  A m erica  on th e  16th 
Decem ber, 1933, and  sailed fo r  the  U n ite d  K in g d o m  
fro m  a fo u r th  p o rt,  where she bunkered, on the 
19 th  Decem ber. On th e  23rd  December, w h ile  
in  th e  S tra its  o f  M agellan, she suffered casua lty  
and  w e n t ashore on M em phis R ock. There she 
rem ained  u n t i l  fou rte e n  days la te r, when she was 
ta ke n  o ff  b y  th e  Magellanes Salvage Com pany. 
B y  th e n  th e  steam er was b ro u g h t under her own 
steam  to  Magellanes, a rr iv in g  on th e  13th January ,
1934. The salvage com pany had  agreed w ith  the  
m aster on te rm s o f  “  N o  cure no pa y  ”  th a t  fo r  th is  
service 1 1 ,0 0 0 /. shou ld  be p a id  in  the  even t o f 
success, a fu r th e r  paym e n t c la im ed n o t exceeding 
9000/. to  be th e  sub jec t o f  a rb itra tio n .

On th e  5 t l i  F eb ru a ry , 1934, th e  h u ll underw rite rs  
and th e  p la in tif fs  agreed to  abandon th e  voyage 
on th e  te rm s th a t  th e  h u ll unde rw rite rs  should 
pa y  the  p la in tif fs  7500/., and  th e  ship was abandoned 
to  th e  salvors. The cargo owners were n o tif ie d  
th a t  th e  adventu re  was a t  an end, and  some 
1 00  tons o f  cargo were je ttiso n e d , and th e  cargo 
ow ner accepted th e  no tice  and th e ir  underw rite rs  
pa id , as on to ta l loss o f  cargo.

R epa irs  to  th e  vessel were then  ca rried  o u t b y  the  
salvors to  enable her to  proceed to  a C on tinen ta l 
p o rt, and she sailed fo r  R o tte rd a m  in  M ay, 1934, 
w ith  4250 tons o f  her o rig in a l cargo. A t  R o tte rd a m  
she was sold b y  th e  salvors fo r  b reak ing -up , and 
was, in  fa c t, b roken up.

The c la im  o f the  p la in tif fs  on the  p o licy , as fo r  a 
to ta l loss o f  fre ig h t, was o r ig in a lly  advanced in  a 
m anner d iffe re n t fro m  th a t  w h ich  has been argued 
in  th is  co u rt, fo r, in  the  pleadings, th e  p la in tif fs  
contended th a t  th e y  had suffered a to ta l o r con
s tru c tiv e  to ta l loss o f  the  fre ig h t because e ith e r 
th e  steam ship cargo had become a to ta l o r con
s tru c tiv e  to ta l loss b y  a p e ril insured aga inst and 
was abandoned to  unde rw rite rs  on cargo w ho 
accepted no tice  o f  abandonm ent and th a t  th e  
ven tu re  was te rm in a te d  a t Magellanes, and w ith  
the  assent o f  underw rite rs  on h u ll, th e  p la in tif fs  
on th e  5 th  F eb ru a ry , 1934, th ro u g h  th e ir  m aster 
abandoning th e  steam ship to  th e  salvors or, b y  
w ay o f amended plea, i t  was contended th a t  th e  
ven tu re  con tem p la ted  b y  th e  c h a rte r-p a rty  was 
fru s tra te d .

On ne ith e r o f these grounds d id  the  p la in tif fs  
found  th e ir  present appeal, b u t  ra th e r upon the  
fo o tin g  th a t  the  fre ig h t was los t b y  pe rils  o f  the  sea 
w h ich , th e y  now  contend, i f  p roved , is su ffic ien t 
fo r  th e ir  purpose. T h is  change o f  f ro n t,  th e y  say, 
has been occasioned, a t any ra te  in  p a rt, b y  the  
decision in  th is  c o u rt in  Carras v . London and 
Scottish Assurance Corporation (sup.), w h ich  decided 
th a t  when i t  was clear fro m  th e  fac ts  th a t  a fre ig h t 
co n tra c t between th e  shipowners and th e  cha rte re rs  
was d ischarged b y  pe rils  o f  th e  sea, i t  was n o t 
m a te r ia l to  consider w he the r th e  vessel was a 
cons truc tive  to ta l loss, though  the  question to  be 
solved m ig h t in vo lve  the  ascerta inm ent o f  some 
fac ts  w h ich  w ou ld  fa ll to  be de te rm ined  when a 
c la im  was based on a h u ll p o licy . W e th o u g h t, 
hav ing  regard to  a ll th e  circum stances, th a t  the  
appellants shou ld  n o t be p rec luded fro m  argu ing  
th is  appeal on the  g round  w h ich  th e y  now  advance, 
and th e  co u rt a d m itte d  an amended s ta tem en t o f  
c la im  to  enable th e m  so to  do.

T h is  amended g round  upon w h ich  th e  appellants 
contend under th e  c h a rte r-p a rty  and fre ig h t p o lic y  
th a t  th e  sh ipow ner has been p reven ted  in  a business 
sense fro m  p e rfo rm in g  the  fre ig h t co n tra c t by  
pe rils  o f  th e  sea is th a t  w hen the  agreed figures 
in  th e  case are considered, i t  appears th a t  no 
p ru d e n t m an, i f  un insured, w ou ld  in  such a sta te  
o f th in g s  as is here disclosed, in c u r the  expense 
o f  re p a ir in g  th e  sh ip  so as to  m ake i t  possible to  
com ple te  th e  co n trac ted  voyage and de live r the 
cargo.

The o n ly  cost o f  repa irs  w h ich  was agreed 
between th e  p a rtie s  before and a t the  t r ia l  was 
“ te m p o ra ry  repa irs  to  enable th e  voyage to  be 
com p le ted ,”  and i t  is contended b y  M r. Le Quesne 
th a t  such an agreed basis o f  cost o f re p a ir  is n o t a 
r ig h t  c r ite r io n , b u t th a t  the  cost o f  repa irs su ffic ien t 
to  p u t  th e  sh ip  back in to  th e  p o s itio n  in  w h ich  i t  
was before th e  casua lty , or, a t any ra te , a cost 
su ffic ien t to  e ffect perm anent repa ra tion  should be 
th e  sum  to  be ta ke n  in to  account as p a r t  o f the  
necessary expend itu re  as th e  resu lt o f th a t  casualty, 
and th a t ,  aga inst th a t ,  shou ld  be set th e  va lue o f 
the  sh ip  so fu l ly  repa ired  ; no considera tion to  be 
g iven  to  th e  sum  w h ich  w o u ld  be earned in  fre ig h t 
b y  th e  co n trac ted  voyage. H e  po in ts  o u t th a t  
n e ith e r b y  agreem ent no r b y  evidence was th e  cost 
o f  such fu l l  rep a ir to  th e  ship de term ined  before the 
learned judge , and  th a t  i t  is n o t possible n o r r ig h t 
th a t ,  a t th is  stage, such an in q u iry  should be entered 
in to . O n th e  o the r hand, i f  th e  cost o f repa irs, 
su ffic ien t fo r  th e  voyage, w h ich  have been called 
“  te m p o ra ry  repa irs ,”  are to  be taken  as th e  on ly  
necessary e lem ent in  considering w he ther a p ruden t 
un insu red  ow ner w o u ld  in c u r th e m  the re  can be no 
d o u b t, on th e  agreed figures, th a t  no p ru d e n t 
un insured  owner w o u ld  have ordered such re p a ir .
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The sum  w h ich  th e  sh ipow ner w o u ld  have to  
expend on a basis o f te m p o ra ry  repa ir, in c lu d in g  
th e  release o f th e  sa lvors’ lien , w o u ld  be 19,16X1. ; 
whereas, a t  th e  h ighest, a l l  he cou ld  hope to  get 
w o u ld  be 65001., th e  va lue o f th e  so te m p o ra rily  
repa ired sh ip , tog e th e r w ith  th e  ne t fre ig h t, i f  th a t  
be p ro p e rly  inc luded, o f  52781., and, a t th e  m ost, 
a c o n tr ib u tio n  b y  th e  cargo tow ards th e  re p a ir  o f
72011., m ak ing  18,9791. in  a ll, a sum  less th a n  the 
necessary expend itu re . I f  th e  fre ig h t be excluded 
fro m  th e  benefit o f  h is repa ir, and i f  th e  cargo’s 
c o n tr ib u tio n  be assessed on th e  va lue o f  the  cargo 
in  Jan u ary , a t th e  t im e  o f  the  casua lty  ra th e r th a n  
in  M ay, the  sum to  be c red ited  to  th e  sh ipow ner 
w o u ld  be o n ly  a bou t 12001 . ; i f  th e  fre ig h t be 
inc luded  and  th e  cargo es tim a ted  as in  January , 
t i le  sum  w ou ld  be 16,4761.— in  an y  even t, there fo re , 
th e  te m p o ra ry  repa ra tion  w o u ld  n o t be com m er
c ia lly  p racticab le . The p ropo rtions  a ttr ib u ta b le  to  
th is  p a rt ic u la r  cargo produce a s im ila r  resu lt.

In  these circum stances, exc lud ing  a ll m a tte rs  
w h ich  have now  been decided in  th is  c o u rt in  
Carras v . London and Scottish Assurance Corporation 
(sup.), th e  question fo r  de te rm in a tion , th o ug h  a 
d if f ic u lt  one, lies w ith in  th e  na rrow  compass—  
w h a t has to  be decided is w hether, in  m ak ing  the  
c o m p u ta tio n , th e  cost o f repa irs  su ffic ien t to  
com ple te  th e  voyage are to  be th e  sub ject o f 
cons idera tion  o r th e  costs o f  repa irs  su ffic ien t 
p e rm anen tly  to  restore th e  sh ip  regardless o f  th e  
specific o b lig a tio n  o f carriage.

In  m y  v iew , when th e  m a tte r  is fu l ly  considered, 
i t  emerges th a t  th is  question has a lready been 
decided b y  a u th o r ity .  T o  quo te  th e  speech o f 
L o rd  Chelm sford  in  R ankin and others v . Potter and 
others (2 Asp. M a r. L a w  Cas. 6 5 ; 29 L .  T . Rep. 
142 ; L .  Rep. 6  I I .  L .  83), also a case o f fre ig h t 
insured, where i t  was s ta ted  th a t  th e  cost o f 
repa irs were those necessary to  m ake th e  ship 
seaw orthy and enable i t  to  b r in g  home its  
cargo) 29 L .  T . R ep. a t  p . 161 ; L .  R ep. 6  H .  L .  
a t p . 155) : “  A  p la in  and clear v ie w  upon th e  facts 
and circum stances o f  th e  case can o n ly  be ob ta ined  
b y  rem ov ing  th e  p o lic y  on th e  sh ip  o u t o f  th e  w ay, 
and lo o k in g  a t th e  case as i f  the re  were no o ther 
p o lic y  in  existence b u t th a t  on fre ig h t. . . . The 
o n ly  question  is w he ther, b y  th e  pe rils  o f  th e  sea, 
the sh ip  was so damaged . . . d u rin g  th e  te rm  o f 
the  p o lic y  as to  be rendered incapable, unless 
s u ffic ie n tly  repa ired, o f  p e rfo rm in g  th e  voyage 
■ • . fo r  w h ich  she was cha rte red .”  A n d  again, 
la te r, he refers to  “ an adm ission s ta ted  in  the 
re p o rt o f  th is  case in  th e  C ou rt o f  Common Pleas, 
th a t  th e  cost o f  re p a ir in g  th e  vessel so as to  make 
her seaw orthy fo r  c a rry in g  a cargo to  E ng land , 
w ou ld  have exceeded th e  va lue  o f  th e  sh ip  when 
repa ired ,”  and gives ju d g m e n t upon th a t  assump
tio n . L o rd  H a th e rle y  speaks to  th e  lik e  e ffect 
(29 L .  T . Rep. a t p . 164 ; L .  Rep. 6  H . L .  a t p . 163), 
in  agreem ent w ith  th e  view s o f  B re t t ,  J .  and B la ck 
bu rn , J . (29 L .  T . R ep ., pp . 145, 149 ; L .  R ep.
0  H . L . ,  pp. 104 and 117).

In  th e  whole o f  th e  a u th o rit ie s , w h ich  are so 
fu l ly  discussed b y  m y  b ro th e r Greene th a t  I  do n o t 
m en tion  th e m  in  d e ta il, I  can f in d  no suggestion 
o f an y  s tandard  o f th e  e x te n t o f  re p a ir  on a fre ig h t 
po licy , w ha tever m a y  be th e  case o f h u ll p o licy , 
o th e r th a n  th a t  s ta ted  b y  L o rd  Chelm sford  and the  
o th e r learned lo rds and judges in  Rankin and others 
v - Potter and others (sup.), nam ely, th a t  o f  su ffic ien t 
repa ir to  pe rfo rm  th e  voyage fo r  w h ich  th e  ship 
was chartered. In  Moss v . Smith  (9 C. B . 94), 
where a c tio n  was b ro u g h t b o th  on a p o lic y  on ship 
and on charte red  fre ig h t, M aule, J ., a t p . 103, 
speaking o f  th e  fre ig h t p o lic y , sa id : “  The o n ly  
oss in  question  here is a loss o f  fre ig h t as inc id e n t

to  th e  loss o f the  sh ip . I f  the  sh ip  was irre p a rab ly  
damaged— considering th e  damage to  be irrepa rab le  
in  th e  v ie w  I  have m entioned , and w h ich  I  take  to  
be w e ll established— to  th e  e x te n t th a t  she cou ld  
n o t b rin g  home an y  p a r t  o f  th e  cargo, then  th a t  
w o u ld  be a to ta l loss o f  fre ig h t. I f  the  sh ip  was 
damaged to  such an e x te n t o n ly  as th a t  she m ig h t 
have been repa ired  so as to  have been able to  
b r in g  home p a rt o f  th e  cargo, b u t  n o t the  whole, 
then  the re  w ou ld  be a to ta l loss o f  th a t  p a rt o f  the  
fre ig h t  w h ich  th e  sh ip  was thus  incapac ita ted  fro m  
ea rn ing ,”  th e  te s t being w he the r th e  vessel cou ld  
be com m erc ia lly  repa ired  so as to  b r in g  home the  
w hole o r p a rt o f  the  cargo. A n d  a t  p. 106 in  th e  
same case Cresswell, J .  sa id : “  N o w  w h a t is the  
co n tra c t o f  th e  u n d e rw rite r ? T h a t th e  ow ner sha ll 
n o t be deprived  o f  his fre ig h t b y  pe rils  o f  the  sea. 
The ju r y  have in  th is  case fo u nd  th a t  th e  sh ip  
m ig h t have been repa ired  a t an expense such as a 
p ru d e n t owner, un insured , w ou ld  have incu rre d , 
regard being had to  th e  va lue  o f  th e  sh ip , and th a t  
th e  sh ip  w ou ld  have been enabled b y  th a t  
expend itu re  to  earn th e  f re ig h t.”

W ild e , C .J., a t  p . 109, speaks o f  th e  “  know n  and 
recognised p rinc ip le , th a t  a sh ip is p reven ted  fro m  
pe rfo rm in g  her voyage, and consequently fro m  
earn ing  fre ig h t, when she has susta ined damage 
w h ich  can o n ly  be repa ired  a t an expense w h ich  no 
p ru d e n t ow ner un insured  w ou ld  in c u r he refers 
to  th e  evidence on b e h a lf o f th e  p la in tif fs — “  o f 
w h a t w ou ld  have been th e  cost o f  th e  repa irs  
w h ich  w o u ld  have been necessary to  enable th e  
sh ip  to  pursue th e  voyage.”  These d ic ta  a ll 
in d ica te  th a t ,  in  fre ig h t insurance, th e  te m p o ra ry  
expend itu re  necessary to  earn th e  fre ig h t— th a t  is, 
to  com ple te  the  voyage— is the  tru e  c r ite r io n .

In  Assicurazioni Generali and Schenker and Co, 
v . The Steamship Bessie N orris  Company Lim ited  
and Browne (7 Asp, M ar. L a w  Cas. 217 ; 67 L .
T . R ep. 218 ; (1892) 2 Q. B . 652), L o rd  Esher,
M .R ., speaks (67 L .  T . R ep. a t  p . 219 ; (1892) 
2 Q. B . a t  p . 658), o f  “  th e  cost o f  the  repa irs  
necessary to  enable th e  sh ip  to  com plete 
th e  voyage con trac ted  fo r . ”  A n d  Bow en, L .J .  
(07 L .  T . R ep. a t  p . 220 ; (1892) 2 Q. B . a t 
p . 660), o f  th e  vessel “  be ing p u t  in to  a co n d itio n  
f i t  fo r  th e  perfo rm ance o f  he r voyage.”

In  th e  l ig h t  o f  these w e ig h ty  and  a lm ost u n 
an im ous d ic ta , I  do n o t f in d  i t  necessary to  go 
fu r th e r  in to  th is  m a tte r . H a d  I  to  decide th e  
m a tte r  free fro m  past a u th o r ity ,  lo o k in g  a t  the  
substance o f  th e  co n tra c t, w h ich  is to  ca rry  the  
fre ig h t, I  should have come to  th e  same con
c lus ion as have so m an y  learned judges, b u t  in  th is  
case I  feel th a t  I  can res t securely, a p a rt fro m  any 
fresh considera tion , upon clear and  b in d in g  
a u th o r ity .

T h is  appeal succeeds, w ith  costs here and below.

Greene, L.J. (read b y  Slesser, L .J .) .  —  The 
subs tan tia l question w h ich  arises fo r  decision upon 
th is  appeal is w he ther th e  appellants are e n tit le d  
to  recover as fo r  a to ta l loss o f  cha rte red  fre ig h t, 
upon p ro o f th a t  th e  cost o f  te m p o ra ry  repa irs to  
th e  vessel, su ffic ien t to  enable her to  ca rry  her 
cargo to  its  des tina tion , w ou ld  have exceeded 
he r repa ired  va lue ; o r w he ther, in  th e  absence o f 
p ro o f th a t  th e  cost o f  pe rm anent and com ple te  
repairs w ou ld  have exceeded the  repa ired  va lue o f 
th e  vessel, the  appellants  are bound to  fa il.  In  
so s ta tin g  w h a t appears to  me to  be th e  subs tan tia l 
question in  issue, I  do n o t fo rg e t th e  a rgum ent 
w h ich  was addressed to  us on beha lf o f  the  appe l
lan ts , th a t  the  te s t to  be app lied  is a more fu n d a 
m en ta l one th a n  a mere com parison between th e  
cost o f  rep a ir and th e  va lue o f  the  repa ired  vessel,
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and invo lves, o r a t a n y  ra te  pe rm its , a general 
in q u iry  as to  w h a t a p ru d e n t un insu red  owner 
w o u ld  have done in  th e  circum stances, an in q u iry  
upon w h ich  o th e r m a tte rs  o f  evidence m ay  be 
re leva n t in  a d d itio n  to  th e  fac to rs  o f  cost and 
va lue. U pon th e  v ie w  w h ich  I  ta ke  o f  th is  case, 
i t  is n o t necessary to  decide w he ther o r n o t th is  
a rgum en t is w e ll founded.

In  th is  ju d g m e n t I  use th e  phrase “  cost o f  
repa irs  ”  as in c lu d in g  th e  cost o f  free ing th e  vessel 
and  her cargo fro m  th e  sa lvors’ lie n  and  o th e r 
expenses necessary to  be incu rre d  to  enable her to  
proceed on her voyage, as to  w h ich  the re  is no 
d ispu te , less th e  es tim a ted  general average con
t r ib u t io n  to  be made b y  th e  cargo. There is a 
subs id ia ry  question  w he ther fo r  the  purpose o f 
th e  ca lcu la tion  th e  sh ipow ner should be deb ited  
w ith  the  fre ig h t w h ich  w o u ld  have been earned, 
and, i f  so, w he the r i t  shou ld  be th e  gross fre ig h t, 
in c lu d in g  th e  p o rt io n  p repa id , o r o n ly  th e  unpa id  
p o rt io n  o f  th e  fre ig h t less th e  cost o f  earn ing  i t .  I  
w i l l  deal s h o rtly  w ith  th is  subs id ia ry  question a t 
th e  conclusion o f  m y  ju d g m e n t.

I t  is rem arkab le  th a t  there  should be no a u th o r ity  
d ire c t ly  covering  the  question w he ther perm anent 
o r te m p o ra ry  repa irs  are to  be ta ke n  as th e  te s t in  
such a ease as th e  present. The  reason m ay  w e ll 
be th a t  in  m an y  cases th e  d is t in c tio n  is in  p ractice  
an academ ic one. I f  a vessel, when te m p o ra rily  
repa ired , is w o r th  less th a n  th e  cost o f  th e  te m 
p o ra ry  repa irs , i t  is l ik e ly  th a t  her va lue , i f  pe r
m a n e n tly  and  com p le te ly  repa ired, w ou ld  be less 
th a n  th e  cost o f  so re p a ir in g  her, p a rt ic u la r ly  i f  
to  th a t  cost is added the  cost o f  th e  te m p o ra ry  
repa irs  necessary to  enable he r to  reach a p o rt 
where she can be p e rm a n e n tly  and com p le te ly  
repa ired. M oreover, in  fo rm e r tim es , i f  a vessel 
suffered serious sea damage a t  a d is ta n t place, the  
repa irs  necessary to  enable he r to  reach home w ou ld  
in  m an y  cases have been o f  necessity repa irs  o f  a 
pe rm anent and com ple te  na tu re . B u t  in  th e  present 
case th e  d is t in c tio n  is o f v i ta l  im portance , and the  
question  fa lls  d ire c t ly  to  be decided.

U pon th e  p r in c ip le  rece n tly  rea ffirm ed b y  th is  
c o u rt in  Carras v . London and Scottish Assurance 
Corporation (sup.), a sh ipowner, in  w h ich  expression 
I  in c lude  a cha rte re r b y  demise, is e n tit le d  to  c la im  
aga inst h is fre ig h t u n d e rw rite r as fo r  a to ta l loss o f 
fre ig h t, i f  th e  vessel suffers such sea damage as w il l  
free  th e  sh ipow ner fro m  h is o b lig a tio n  under the  
co n tra c t o f  a ffre ig h tm e n t to  c a rry  th e  cargo to  its  
des tin a tio n , p rov id e d , o f  course, th a t  th e  cargo 
is n o t in  fa c t ca rried  e ith e r b y  th e  sh ipow ner 
h im se lf o r b y  abandonees o f  sh ip  so as to  earn the  
fre ig h t.  There m a y  be, perhaps, a fu r th e r  excep
t io n  where tran sh ip m e n t, a lth o ug h  o p tio n a l to  the  
sh ipow ner, is a reasonable and  p rac ticab le  course. 
B u t  fo r  the  purposes o f  th is  ju d g m e n t I  can d is 
regard these excep tiona l cases, w h ich  do n o t a ffect 
th e  p rinc ip les  invo lved .

W here th e  damage can be repa ired  and no question 
as to  th e  cost o f  repa irs  arises, no d if f ic u lty  is 
presented, a lth o ug h  in  discussing th e  p rinc ip les  
in v o lv e d  I  sha ll have to  exam ine th is  case. The 
d if f ic u lty  arises where th e  cost o f  repairs w ou ld  be 
so unreasonable as to  ju s t i f y  th e  sh ipow ner in  
re fus ing  to  in c u r i t ,  in  w h ich  case th e  vessel is 
sa id to  be lo s t in  a com m ercia l sense.

In  considering th is  question o f com m ercia l loss 
in  a case between sh ipow ner and  fre ig h te r, i t  
appears to  me th a t  n o th in g  b u t confusion results 
i f  i t  is tre a te d  as th e  same question  as th a t  o f  
com m ercia l loss as between sh ipow ner and h u ll 
u n d e rw rite r, th a t  is , co ns truc tive  to ta l loss o f 
sh ip . I t  m a y  o r m a y  n o t be th e  case ( I  know  n o t)  
th a t  as a m a tte r  o f  h is to ry  th e  conception o f

com m ercia l loss f irs t  appeared in  cases between 
ow ner and h u ll u n d e rw rite r, and  th a t  i t  was 
a fte rw a rds  app lied  to  cases between ow ner and 
fre ig h te r  and ow ner and fre ig h t u n d e rw rite r. 
W h e th e r th is  be so o r n o t is, in  m y  ju d g m e n t, 
im m a te ria l. The ru le  th a t  a sh ipow ner is e n tit le d  
to  be freed  fro m  h is ob liga tions to  th e  fre ig h te r, i f  
th e  vessel is lo s t in  a com m ercia l sense, is now 
w e ll established, and i t  cannot in  m y  ju d g m e n t be 
trea te d  as the  same ru le , o r a b ranch  o f th e  same 
ru le , as th a t  w h ich  applies between ow ner and h u ll 
u n d e rw rite r. I t  stands on founda tions o f i ts  own, 
and  its  scope and e ffect m us t be ascertained 
acco rd ing ly .

There is, indeed, a fundam en ta l d ifference 
between th e  circum stances in  w h ich  th e  tw o  rules 
operate. In  th e  case o f  sh ipow ner and fre ig h te r the  
ru le  as to  com m ercia l loss operates to  excuse th e  
sh ipow ner fro m  perform ance o f  a con trac t. The 
sh ipow ner’s o b lig a tio n  under th a t  co n tra c t is to  
ca rry  th e  cargo to  its  destina tion . I f  the  sh ip  is 
damaged and y e t capable o f  repa ir, i t  is h is d u ty  to  
re p a ir  i t .  The ru le  as to  com m ercia l loss in  cases 
where i t  applies, operates to  free h im  fro m  th is  d u ty . 
W h e th e r i t  be a ru le  o f  cons tru c tio n  o r a ru le  
under w h ich  a te rm  is im p lie d  in  th e  co n tra c t o f  
a ffre ig h tm e n t, i t  is a ru le  w h ich  excuses the  sh ip 
ow ner fro m  w h a t is prim d facie  h is d u ty , and  its  
scope m u s t in  m y  ju d g m e n t be de te rm ined  w ith  
reference to  th is  fa c t. The im portance  o f  th is  w ill 
appear la te r.

I n  the  case o f  cons truc tive  to ta l loss under a 
h u ll p o licy , on th e  o th e r hand, no question o f  the 
d u ty  o f  the  sh ipow ner to  c a rry  the  cargo arises. 
The  co n tra c t here is a to ta l ly  d iffe re n t con tra c t, 
and  the re  seems to  be no g round  in  log ic  fo r  assum
ing th a t  th e  facts, w h ich  w i l l  co n s titu te  a com 
m erc ia l loss fo r  th e  purposes o f  th e  one co n tra c t, 
are necessarily the  same as those w h ich  w il l  con
s t itu te  a com m ercia l loss fo r  th e  purposes o f  the  
o the r. I f  the re  are analogies between th e  tw o  
cases, th e y  are analogies and n o th in g  m ore, and 
m us t n o t be a llow ed to  d is tra c t th e  m in d  fro m  
w h a t, as i t  appears to  me, is th e  co rrect m ethod  
o f exam in ing  each ru le , nam ely, to  exam ine i t  w ith  
reference to  the  p a rt ic u la r  ty p e  o f  co n tra c t o f  w h ich  
i t  fo rm s p a rt. I  w i l l  now proceed to  th e  best o f  
m y  a b il i ty  to  exam ine in  th is  w a y  th e  ru le  as to  
com m ercia l loss as between ow ner and fre ig h te r. 
As a necessary preface to  th is  exa m in a tio n  I  m ust 
f irs t  o f  a ll o ffe r some observations as to  th e  e ffect 
o f  sea danger in  general upon th e  co n tra c t o f  
a ffre ig h tm e n t.

In  th e  f irs t place, th e  damage to  be considered Is 
damage w h ich  w i l l  excuse th e  ow ner fro m  p e rfo rm 
ance o f  th e  co n tra c t o f  a ffre ig h tm e n t. The d u ty  
o f  the sh ipow ner under th e  co n tra c t o f  a ffre ig h tm e n t 
is to  convey th e  cargo to  its  des tina tion  b y  a ll 
reasonable means. U nde r th e  re leva n t excep tion  
in  th e  c o n tra c t, he is excused fro m  pe rfo rm in g  th is  
d u ty  i f ,  and o n ly  i f ,  he is p reven ted  fro m  pe rfo rm in g  
i t  b y  a p e r il o f  th e  sea. The means b y  w h ich  he is  
to  pe rfo rm  the  d u ty  o f  ca rry in g  the  goods is the  
nam ed vessel, sub jec t to  the  r ig h t  in  ce rta in  c ir 
cumstances to  ca rry  th e  goods b y  ano the r vessel. 
I f  th e  sh ip  is so in ju re d  b y  a p e ril o f  th e  sea th a t  she 
is incapable o f  ca rry in g  th e  goods to  th e ir  des tin 
a tio n , and cannot b y  an y  am o u n t o f repa ir be made 
f i t  to  do so, th e  ow ner w i l l  in  general be discharged 
fro m  h is o b lig a tio n  under th e  con tra c t. I  say in  
general, because I  can conceive o f  cases where th is  
resu lt w ou ld  n o t fo llo w . F o r  exam ple, i f  th e  ship 
broke he r back on a rock  a t th e  entrance to  he r p o rt 
o f discharge and  cou ld  n o t be g o t o ff, so th a t  she 
was incapable o f  ca rry in g  the  cargo in to  p o rt,  b u t 
c ircum stances were such th a t  th e  cargo cou ld  be
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unloaded in to  lig h te rs  and  b ro u g h t to  p o rt,  i t  m ay 
w e ll be th a t  th e  ow ner w ou ld  be bound under h is 
co n tra c t so to  b r in g  them . M r. Le  Quesne, w ho 
appeared fo r  th e  respondents, agreed th a t  th is  
w o u ld  be so, and  I  m ay  p o in t o u t in  passing th a t  
i f  th is  v ie w  is co rrect, th e  ease w ou ld  be one where, 
a lthough  th e  vessel w ou ld  be a to ta l loss fo r  the  
purposes o f  a p o lic y  on h u ll,  the re  w o u ld  be no loss 
o f fre ig h t under a p o lic y  on fre ig h t, since th e  sea 
damage w ou ld  n o t in  fa c t have been su ffic ien t to  
excuse perform ance o f  th e  co n tra c t o f  a ffre ig h tm e n t 
and  so cause the  ow ner to  lose th e  fre ig h t.

I n  th e  n e x t place, i t  appears to  be clear th a t  in  
the  case where th e  o n ly  question is as to  th e  damage 
to  th e  sh ip , and  no question arises as to  th e  cost o f 
repairs, the  te s t (a p a rt fro m  exceptiona l cases such 
as th a t  ju s t  m entioned) m u s t be, is the  damage 
such th a t  th e  sh ip  is incapable o f  c a rry in g  th e  goods 
to  th e ir  des tina tion  ? There m ay  be cases where 
the  vessel m ay  rem a in  o r be made a seaw orthy sh ip 
fo r  th e  voyage, b u t  cannot be made capable o f 
c a rry in g  th e  p a rt ic u la r  cargo in  question. The 
facts in  Doyle v . Dallas (1 M . &  R ob . 48) suggest a 
case where th is  m ig h t happen. There th e  vessel, 
w h ich  had been charte red  to  ca rry  a cargo o f  hides 
fro m  Buenos A ires to  E ng land , suffered damage a t 
Buenos A ires w h ich  necessitated s tr ip p in g  he r o f 
her copper. B e ing  a te a k  vessel, she cou ld  be, and 
was, repa ired  s u ffic ie n tly  to  enable he r to  proceed 
to  E ng la n d  w ith  some so rt o f  cargo, b u t in  order 
to  enable her to  ca rry  th e  hides i t  w o u ld  have been 
necessary to  re-copper her, w h ich  a p p a re n tly  cou ld  
no t be done a t o r  near Buenos A ires. The  vessel 
was n o t lo s t, e ith e r a c tu a lly  o r co n s tru c tive ly , and 
i t  was so he ld  in  th e  ac tion , where th e  c la im  was 
on a h u ll p o lic y . B u t  upon th e  fac ts  th e  owners 
w ou ld  have been e n tit le d  to  be d ischarged fro m  
th e ir  l ia b i l i t y  under the  ch a rte r-p a rty , and th e y  
cou ld  have recovered under a fre ig h t p o licy . Here, 
again, I  p o in t o u t in  passing th a t  in  such a case 
there  w o u ld  be no cons tru c tive  to ta l loss o f  sh ip  
under a h u ll po licy  , b u t  there  w o u ld  be a to ta l loss 
o f fre ig h t under a fre ig h t p o licy . The  case Is the  
converse o f  th a t  refe rred  to  above.

I  m a y  sum m arise w h a t I  have said b y  saying 
th a t  in  m y  ju d g m e n t, in  cases where th e  o n ly  
question is the  p o s s ib ility  o f e ffecting  the  necessary 
repa irs and  th e  question o f  the  cost o f  repa irs does 
n o t arise, (1) th e  sh ipow ner is n o t excused fro m  
pe rfo rm in g  h is c o n tra c t, unless he can show th a t  
ow ing to  sea damage th e  ship cannot be considered 
*  sh ip fo r  the  voyage and fo r  th e  cargo in  question, 
m  the  sense th a t  she cannot be p u t in to  a co nd ition  
to  com ple te  th a t  voyage w ith  th a t  cargo ; (2) even 
when he can show th is , he m ay y e t n o t be excused 
'f ,  upon th e  facts o f  th e  case, i t  is possible to  ge t the  
goods to  th e ir  de s tin a tio n  b y  reasonable means, 
e S•, lig h te rs  as in  th e  exam ple taken  above. I  do 
n° t  include  under th is  head tra n sh ip m e n t and 
carriage b y  ano ther b o tto m , as th is  is o p tio na l to  
fhe sh ipow ner. (3) I f  he can show th a t  th e  ship 
cannot be considered a sh ip  fo r  th e  voyage w ith  
fb a t  cargo, he is e n tit le d  to  be excused, even though  
the  sh ip  m ay  be repa ired  so as to  be a seaw orthy 

f i t  to  ca rry  a d iffe re n t cargo fo r  th a t  o r a 
d iffe re n t voyage.

I f  th e  p ropositions w h ich  I  have ve n tu re d  to  
fo rm u la te  are correct, i t  fo llow s th a t  in  considering 
the effect o f  th e  ac tua l damage, q u ite  a p a rt fro m  
jto y  question o f  th e  cost o f  repa ir, th e  te s t b y  w h ich  

pos itio n  is to  be judged  is the  te s t o f  the  voyage. 
A nd  th is  is, I  th in k ,  th e  log ica l conclusion fro m  th e  
ac t th a t  the  co n tra c t o f  a ffre ig h tm e n t is concerned, 

a,jd  concerned o n ly , w ith  the  voyage in  respect o f 
Which th e  r ig h ts  and ob liga tions  o f  th e  pa rties  
under th e  co n tra c t arise.

V o l . X I X . ,  N .  S.

So fa r  I  have been discussing th e  pos itio n  w h ich  
arises where repa irs to  th e  vessel are o r are n o t 
possible, w ith o u t the re  being an y  question as to  the  
cost o f  th e  repa irs ; and  th e  conclusion to  w h ich  
I  have come is, th a t  th e  sh ipow ner’s d u ty  under the  
co n tra c t o f  a ffre ig h tm e n t is, whenever i t  is p ra c tic 
able to  do sc, to  e ffect such repa irs  as m ay  be neces
sary to  enable th e  vessel to  ca rry  he r cargo to  i t s  
des tina tion , no m ore an d  no less. I f  th e  repa irs  
necessary fo r  th is  purpose are perm anent and  
com ple te  repa irs, those are th e  repa irs  w h ich  m us t 
be ca rried  ou t. I f ,  on th e  o th e r hand, te m p o ra ry  
and incom p le te  repa irs  w i l l  be su ffic ien t fo r  the  
purpose, those are th e  o n ly  repa irs  w h ich  the  
co n tra c t obliges th e  sh ipow ner to  effect, since the  
com p le tion  o f  the  voyage is  th e  o n ly  m a tte r  w ith  
w h ich  th e  fre ig h te r  is concerned.

B u t  th e  d u ty  to  e ffect th e  necessary repa irs, to  
enable th e  vessel to  c a rry  th e  cargo to  its  destina
t io n  is n o t an absolute d u ty . I t  is sub jec t to  th is  
q u a lif ica tio n  (w h ich  fo r  th e  m om ent I  w i l l  sta te  
in  q u ite  general te rm s), th a t  i f  th e  cost o f  the  
repa irs  is unreasonably large th e  shipow ner is 
excused fro m  execu ting  them , and is e n tit le d  to  
tre a t h is o b lig a tio n  to  ca rry  th e  goods to  th e ir  
des tin a tio n  as discharged b y  a p e ril o f  the  sen. 
A n o th e r w a y  o f  describ ing th is  resu lt is to  say 
th a t  the  sh ipow ner is e n tit le d  to  tre a t th e  vessel 
as lo s t in  a com m ercia l sense, th ro u g h  a p e ril o f  
th e  sea. I f  i t  were n o t fo r  th e  fa c t th a t  th is  
descrip tion  has th e  support o f  a u th o r ity , I  should 
m yse lf have been in c lin e d  to  a vo id  th e  use o f th e  
w o rd  “  lo s t,”  since i t  appears to  me th a t  i t  is a 
w o rd  w h ich  tends to  confuse th e  Issue. In  
p a rt ic u la r , i t  tends to  obscure th e  fa c t th a t ,  as 
between ow ner and fre ig h te r, th e  rea l question is 
as i t  appears to  me, n o t is the  vessel “  lo s t ”  in  some 
absolute sense, b u t  is  she “  lo s t fo r  th e  voyage so 
fa r  as regards th e  goods to  be ca rried  ”  ; i f  she is  
n o t lo s t fo r  th e  voyage so fa r  as regards those 
goods, there  can, I  th in k ,  be no reason in  p rin c ip le  
w h y  the  sh ipow ner should be excused.

The prim a facie  d u ty  o f  th e  sh ipow ner to  the 
fre ig h te r being, as I  have po in ted  o u t, to  e ffect 
such repa irs  (w hether perm anent and com plete 
o r o n ly  te m p o ra ry , as th e  case m ay  be) as w il l  
enable the  vessel to  ca rry  th e  cargo to  its  destina
t io n , the  question w he ther on com m ercia l grounds 
o f  expense he is to  be excused fro m  pe rfo rm ing  
th is  d u ty  ought, in  m y  ju d g m e n t, on p rin c ip le  to  
be de term ined  b y  reference to  th e  cost o f  th e  
repairs w h ich , on th e  facts o f  an y  in d iv id u a l case, 
are th e  repa irs  w h ich  primA facie he o ugh t to  do. 
The fre ig h te r  is n o t e n tit le d  to  ca ll on the  sh ip 
ow ner to  e ffect repairs beyond w h a t th e  con tra c t 
demands in  th e  circum stances o f  th e  case. H e is, 
in  th e  case supposed, c la im in g  th a t  th e  shipowner 
is bound to  rep a ir ; th e  sh ipow ner is seeking to  
excuse h im se lf b y  saying th a t  th e  cost o f the  
repa irs demanded b y  the  fre ig h te r  is  so unreason
able as to  ju s t i fy  the  sh ipow ner re fus ing  to  execute 
them . On th is  basis i t  appears to  me lo g ica lly  
to  fo llow , once the  p rin c ip le  o f  th e  exception 
based on unreasonable cost is  a d m itte d , th a t  the  
o n ly  repa irs, the  cost o f  w h ich  i t  is re levan t to  
exam ine, are those repa irs  w h ich , on th e  fac ts  o f  
th e  case, the  fre ig h te r  is  primA facie  e n tit le d  to  
requ ire  th e  shipow ner to  ca rry  ou t. I f ,  in  o rder 
to  ca rry  the  cargo to  its  d es tina tion , perm anent and 
com ple te  repa irs  are necessary, i t  is th e  cost o f 
those repa irs  w h ich  m u s t be considered. I f ,  on 
the  o th e r hand, te m p o ra ry  repa irs are su ffic ien t 
fo r  th e  purpose, th e  cost o f  those te m p o ra ry  
repa irs  is th e  m a tte r  to  be considered, and  the  cost 
o f  perm anent and com ple te  repa irs is irre levan t.

I  w i l l  il lu s tra te  m y  v ie w  b y  con tras ting  tw o  cases.
G
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(1) I f  te m p o ra ry  repairs w i l l  suffice to  get the  
cargo to  its  des tina tion  and the  cost o f  such repairs 
w ou ld  be less th a n  the  va lue o f  the  vessel, I  do n o t 
see w h y  on p rin c ip le  the  sh ipow ner should be 
excused fro m  ca rry in g  o u t those repairs, m ere ly  
because he can p rove th a t  th e  cost o f perm anent 
an d  com plete repairs w ou ld  exceed the  va lue o f 
the vessel as so repa ired ; in  o the r words, the 
vessel in  the  case s ta ted  ought n o t to  be trea ted  
as com m erc ia lly  “  los t ”  fo r  the  purpose o f the  
voyage, a lthough on one v ie w  o f the  law  re la tin g  
to  insurance on h u ll she m ay  fo r the  purposes o f 
a h u ll p o lic y  be com m erc ia lly  “  lo s t.”  As an 
exam ple, I  m ay take  the  case o f a vessel w h ich  
suffers a serious casua lty  close to  her p o rt o f 
discharge. I t  m ay w e ll be th a t  the  repairs 
necessary to  enable her to  com plete the  short 
rem a in ing  distance w il l  be less th a n  her va lue fo r  
b reak ing  up purposes, b u t th a t  the  costs o f m ak ing  
her a re a lly  seaw orthy sh ip w ou ld  fa r  exceed her 
repa ired  value. I  can see no reason in  p rinc ip le  
w h y  the  sh ipow ner shou ld  be able to  say, in  such 
a case, th a t  he is n o t bound to  e ffect th e  repairs 
necessary to  get th e  ship w ith  her cargo to  her 
destina tion .

(2) I f ,  on the  o th e r hand, th e  shipow ner can 
p rove th a t  the  cost o f  e ffecting  te m p o ra ry  repairs 
su ffic ien t to  get the  cargo home w ou ld  exceed the 
repa ired value o f  th e  vessel, I  do n o t see on 
p rinc ip le  w h y  the  fre ig h te r should be able to  ca ll 
upon h im  to  execute th e  repairs, m ere ly  because 
he can prove th a t  when th e  vessel reached her p o rt 
o f  des tina tion  and was p e rm anen tly  and com 
p le te ly  repaired, her va lue w ou ld  exceed th e  to ta l 
cost o f the  repairs. W h a t m ay happen to  the  
vessel a fte r her a rr iv a l a t her p o rt o f  destina tion  
and  d e live ry  o f  her cargo, w h a t th e  cost o f subse
q u e n tly  res to ring  her to  her o rig ina l co n d itio n  m ay 
be, o r her va lue when restored, are m a tte rs  w ith  
w h ich  the  fre ig h te r is n o t concerned, and I  do no t 
on  p rinc ip le  see w h y  th e y  should be taken  in to  
consideration.

Before tu rn in g  to  a considera tion o f  the  au tho ritie s  
w h ich  bear upon the  question under discussion, I  
w i l l  summ arise the  conclusions to  w h ich  m y  
exam ina tion  o f  th e  p rinc ip les  has led me. (1) In  
a ll cases where rep a ir is possible, th e  prim â facie 
d u ty  o f  the  sh ipow ner under his co n tra c t o f 
a ffre ig h tm e n t is to  ca rry  o u t such repa irs to  the 
sh ip  (w hether te m p o ra ry  o r perm anent and com 
p le te , as the  case m ay be) as m ay  be necessary to  
enable her to  ca rry  th e  cargo to  its  destina tion .
(2) T h is  d u ty  is n o t affected b y  the  fa c t th a t  as 
between th e  shipow ner and h is h u ll und e rw rite r, 
i f  any, th e  case m ay, o r w ou ld , be one o f con
s tru c tiv e  to ta l loss o f sh ip , a fa c t w h ich  is n o t 
re levan t to  the  consideration o f  the  du ties o f the  
sh ipow ner under the  co n tra c t o f  a ffre igh tm en t.
(3) The shipow ner is excused fro m  the  d u ty  to  ca rry  
o u t the  app rop ria te  repairs (w hether te m p o ra ry  or 
perm anent and  com plete, as th e  case m ay be) i f  
lie  can p rove th a t  the  cost o f do ing  so w o u ld  
exceed the  repa ired  value o f th e  vessel. (4) A  
considera tion o f  the  cost o f  repairs, w h ich  arc n o t 
th e  app rop ria te  repa irs in  the  p a rt ic u la r  case, is 
irre le va n t.

I  now tu rn  to  a considera tion  o f w h a t are 
a d m itte d ly  the  th ree  lead ing a u tho ritie s  on th is  
branch  o f the  law . The  case o f Moss v . Smith (sup.) 
was decided b y  th e  C ourt o f  Com mon Pleas in  
1850. The a c tio n  was b ro u g h t b y  mortgagees o f 
a vessel o f  716 tons aga inst underw rite rs  on tw o  
policies o f insurance. The  f irs t  was a voyage 
p o lic y  on the  sh ip  va lued  a t  12,0001., a t and fro m  
her p o rt o r po rts  o f  load ing  on the  Pacific  to  her 
p o rt o r po rts  o f  discharge in  the  U n ite d  K ingdom .

The second was a p o lic y  fo r  1,0001. on charte red  
fre ig h t va lued  a t 4,0001., a t and fro m  Sydney, 
New South W ales, to  Pacific  po rts  to  the  p o rt or 
po rts  o f  discharge in  the  U n ite d  K in g d o m . The 
c h a rte r-p a rty  was fo r a voyage fro m  South Am erica  
to  the  U n ite d  K in g d o m  w ith  a cargo a t a fre ig h t o f 
31. 10s. a to n . A f te r  load ing  her cargo, the  
vessel began her voyage home, b u t suffered con
siderable sea damage and p u t back to  Va lpara iso. 
Surveys were made b y  surveyors “  w ho estim ated 
th e  repairs th a t  w ou ld  be necessary to  proceed to  
E ng land  w ith  her e n tire  cargo,”  toge the r w ith  
expenses o f  un load ing  and re load ing, a t 3,7101. 5s., 
“  w h ich  w ou ld  exceed the  va lue o f  th e  fre ig h t b u t 
w ou ld  be less th a n  the  value o f  th e  ship when 
repa ired .”  On the  advice o f  th e  surveyors the 
vessel was sold fo r  1,7341.. and  th e  cargo was 
de livered a t L ive rp o o l b y  o th e r vessels a t a fre ig h t 
o f 41. 15s. and 51. per to n . The purchaser repa ired 
th e  vessel a t an expense o f  about 2401., and sent 
her w ith  a cargo to  H am burg , where she d u ly  
a rrived . The p la in tif fs  c la im ed under each p o lic y  
as fo r  a to ta l loss b y  perils  o f  the  sea, the  a llega tion  
under the  coun t upon th e ir  fre ig h t p o licy  being th a t  
the  sh ip  was w h o lly  los t, and th a t  the reby  the  
p la in tif fs  lo s t the  fre ig h t.

The  d ire c tio n  g iven b y  W ild e , C .J. to  the  ju r y  
as sta ted  in  the  re p o rt was (1) as to  the  coun t upon 
the  h u ll p o lic y  th a t  i f  th e  damage was such “  th a t  
she was n o t susceptible o f  repa ir, so as to  enable 
her to  pe rfo rm  th e  voyage, save a t an expense 
w h ich  w ou ld  exceed her va lue when repa ired  ”  
there  w ou ld  be a to ta l loss o f  the  sh ip , (2) as to  the  
coun t upon th e  fre ig h t p o licy  i f  th e  vessel “  m ig h t 
have been repa ired w ith in  reasonable tim e , so as 
to  be enabled to  b rin g  home the  whole o f the  
cargo, there  had been no loss o f  a n y  p a rt o f  the 
fre ig h t ; and th a t,  i f  she m ig h t have been repa ired 
so as to  be able to  b rin g  home a p a rt o f th e  cargo 
on ly , the  p la in tif fs  w o u ld  be e n tit le d  to  cover fo r  
a p a rt ia l loss on fre ig h t.”  F u rth e r l ig h t  is th ro w n  
on th e  m eaning and effects o f  th e  sum m ing-up  b y  
various passages in  th e  judgm en ts . I  m ay  re fe r 
in  p a rt ic u la r  to  the  words o f  Cresswell, J . a t p . 106, 
and those o f  W ild e , C.J. (who was the  t r ia l  judge), 
a t pp. 107, 108 and 109.

The d irec tio n  on the f irs t coun t was n o t challenged 
b y  th e  appellants. As to  th e  second coun t i t  
was argued th a t  W ild e , C .J. had m isd irec ted  the 
ju r y  because he “  in co rre c tly  app lied  to  th e  fre ig h t, 
th e  same te s t as to  repairs, w h ich  he had app lied  
to  th e  sh ip  ”  and  th a t  the p la in tif fs  were e n tit le d  
to  recover b y  reason o f  th e  fa c t th a t  the  cost o f 
the  repa irs necessary to  enable th e  vessel to  reach 
her p o rt o f discharge w ou ld  have exceeded the 
fre ig h t payable under the  ch a rte r-p a rty . I t  is, 
I  th in k ,  clear fro m  the  re p o rt th a t  W ild e , C .J. in  
h is d ire c tio n  to  th e  ju r y  app lied  th e  same te s t 
as to  repairs in  the  case o f  the fre ig h t p o lic y  as 
he had app lied  in  the  case o f  the  h u ll p o licy . In  
h is d ire c tio n  on th e  second coun t he uses th e  w ord  
“  repa ired  ”  in  th e  same sense as he had used i t  
in  th e  d ire c tio n  on the  f irs t  coun t ; and in  the 
d irec tio n  on the  second coun t he in troduces the 
m a tte r  o f “  reasonable t im e  ”  and does n o t expressly 
re fe r to  a to ta l loss o f  sh ip  o r fre ig h t. The reason 
fo r  th is  is, I  th in k ,  th a t  in  h is v ie w  i f  th e  ju r y  had 
found  a to ta l loss o f  sh ip on the  f irs t  coun t th is  
w ou ld  in  the  c ircum stances o f the  case have 
necessarily e n tit le d  th e  p la in tif fs  to  ju d g m e n t on 
th e  second count, whereas i f  the  fin d in g  on the 
f irs t coun t was fo r the  defendants there  cou ld  be 
no question  o f  a to ta l loss o f  fre ig h t, unless, a t 
any ra te , the  repa irs w ou ld  have taken  so unreason
able a t im e  as to  cause a fru s tra tio n  o f  the  
adventure .
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The decision in  th e  case a ffirm ed th e  correctness 
o f the  d ire c tio n  to  th e  ju r y  and negatived  the  
p la in t if fs ’ con ten tion  th a t  th e  fre ig h t was los t 
because th e  cost o f  repa irs  w ou ld  have exceeded 
the  am o u n t o f  th e  fre ig h t. The  question  w h ich  
arises in  th e  present appeal d id  n o t arise in  th a t  
case and was n o t d ire c t ly  discussed. I t  is to  be 
observed th a t  on the  fac ts  o f  th a t  case the  vessel 
was on a n y  v ie w  c le a rly  h o t a co ns truc tive  to ta l 
loss and as c lea rly  she was n o t com m erc ia lly  lo s t 
fo r th e  purposes o f  th e  fre ig h t p o licy . I t  is , I  
th in k ,  tru e  to  say th a t  on th e  evidence in  th a t  
case ( in  reference to  w h ich  th e  sum m ing-up— and 
I  m a y  add  th e  judgm en ts— are to  be read— see 
per M aule, J . a t p . 101) th e  same fac ts  negatived 
b o th  cons truc tive  to ta l loss o f  th e  sh ip  and to ta l 
loss o f  fre ig h t. B u t  I  cannot read th e  decision 
as a u th o r ity  fo r  th e  p ro p o s itio n  th a t  fac ts  su ffic ien t 
to  negative  a co n s tru c tive  to ta l loss o f  sh ip  are 
a lways necessarily su ffic ien t to  negative  a to ta l 
loss o f  f r e ig h t ; o r th e  p ro p o s itio n  th a t  a to ta l loss 
o f  fre ig h t cannot be established unless th e  fac ts  
are such as to  establish  a cons truc tive  to ta l loss o f 
sh ip . I n  th e  c ircum stances o f  th e  case b o th  
c la im s were negatived  b y  the  same sta te  o f  facts, 
a th in g  w h ich  m ay  w e ll happen in  m any i f  n o t m ost 
cases w h ich  arise in  p ractice . B u t how ever th a t  
m ay  be, i t  is to  be observed th a t  no evidence was 
g iven  as to  th e  cost o f  pe rm anent and com ple te  
repairs, th e  surveyors’ estim a te  be ing an estim ate  
o f  th e  repa irs  “  necessary to  enable the  vessel to  
proceed to  E n g la n d  w ith  her en tire  cargo,”  nam ely, 
850 tons o f  guano and a q u a n t ity  o f  do lla rs  and 
whalebone, in  con tra s t to  repa irs  recom m ended b y  
officers o f  one o f  H e r  M a jes ty ’s sh ips as be ing 
su ffic ien t to  enable the  vessel to  b rin g  home about 
500 tons o f  cargo. I t  m a y  v e ry  w e ll be th e  fa c t 
th a t  th e  repa irs  necessary to  b r in g  a vessel o f  716 
tons fro m  V a lpara iso  round  Cape H o rn  to  E ng land  
k  ^ ' e y ear 1844 w ith  he r e n tire  cargo w o u ld  have 
been th e  same th in g  as pe rm anent and com plete 
repairs b u t  th e  re p o rt does n o t so sta te . In  the  
d ire c tio n  to  th e  ju r y  th e  repa irs  refe rred  to  are 
such “  as to  enable he r to  p e rfo rm  th e  voyage.”  
M aule, J . a t p . 103, sa ys : “ H ow ever damaged 
the  sh ip  m a y  be, i f  i t  be p rac ticab le  to  re p a ir  her, 
so as to  enable her to  com ple te  th e  adventu re , she 
1« n ° t  to ta l ly  lo s t.”  Cresswell, J . says (a t p . 106) : 

B u t,  i f  a sh ip  sustains so m uch  sea-damage th a t  
she cannot be repa ired, so as to  be rendered com 
pe ten t to  con tinue  th e  adventu re , then  th e  ow ner 
18 p reven ted  b y  a p e ril o f  the  sea fro m  fu lf i l l in g  his 
co n tra c t,”  th e  co n tra c t being th e  co n tra c t o f  
a ffre ig h tm e n t. The  same learned judge  proceeds : 

The courts  o f  la w  have also engra fted  th is  q u a lif i
ca tion  upon th e  co n tra c t, th a t ,  i f  th e  damage w h ich  
resu lts fro m  a p e r il o f  th e  sea is so g rea t th a t  i t  
cannot be repa ired  a t a ll, o r o n ly  a t  a cost so 
ru ino u s ly  large th a t  no p ru d e n t ow ner w ou ld  
Undertake th e  repa irs, th e  ow ner m a y  tre a t  the  
*°ss as to ta l,  and say th a t  he is  p reven ted  b y  a 
P eril o f  th e  sea fro m  p e rfo rm in g  h is  co n tra c t.”  

th is  la t te r  passage th e  repa irs refe rred  to  c lea rly  
in  m y  v ie w  are repa irs  o f  th e  same k in d  as those 
^ e r r e d  to  in  th e  ea rlie r passage, nam e ly , repa irs 
i^h ich  w i l l  render th e  vessel “  com pe ten t to  con
tin u e  he r adventu re .”  W ild e , C .J. a t  p . 107, 
in te rp re ts  th e  fin d in g  o f  th e  ju r y  (a rr ive d  a t  a fte r  
nis ow n d irec tio n ) as fo llow s : “  The ju r y  found  
tn a t  th e  ship was n o t damaged to  such an e x te n t 
" s to  p re ve n t her fro m  earn ing  th e  fre ig h t,”  and 

n P- 108 he says o f  his ow n d ire c tio n  : “  The ju r y  
ere to ld  th a t  i f  th e  cost o f  rep a ir in g  the vessel 

0 as to  enable her to  earn th e  fre ig h t w ou ld  exceed 
«  va lue  when repa ired , in  th a t  case she m u s t be 
nsidered to  be damaged to  an e x te n t to  p reven t

her fro m  earn ing fre ig h t.”  These passages in  m y  
ju d g m e n t show th a t  th e  co u rt in  th a t  case c le a rly  
had in  m in d  as th e  tru e  te s t fo r  th e  purposes o f  a 
co n tra c t o f  a ffre ig h tm e n t (and consequently fo r  
those o f  a p o lic y  on fre ig h t)  th a t  o f  repa irs su ffic ien t 
to  enable th e  vessel to  com plete th e  voyage w ith  
her cargo.

The n e x t case is th a t  o f  Rankin and others v . 
Potter and others (sup.) decided b y  th e  House o f  
Lo rds in  1872. The p o lic y  was effected in  respect 
o f  fre ig h t payable under a c h a rte r-p a rty  m ade 
w h ile  th e  vessel was on an o u tw a rd  voyage to  N ew  
Zealand, under w h ich  a cargo was to  be ca rried  on 
th e  hom ew ard voyage fro m  C a lcu tta  to  E ng land . 
The p o lic y  covered the  vessel w h ile  on th e  o u tw a rd  
voyage to  N ew  Zealand and in  p o rt there  and the  
r is k  covered b y  th e  p o lic y  in  e ffect was th a t  the  
vessel w ou ld  d u rin g  th e  pe riod  covered b y  th e  
p o lic y  be so in ju re d  b y  a p e r il o f  th e  sea as to  
p reven t he r a r r iv in g  a t  C a lcu tta  in  a f i t  and p roper 
co n d itio n  to  earn th e  fre ig h t. The vessel w as 
damaged on a rr iv a l a t  B lu f f  H a rb o u r in  N ew  
Zealand b u t e ve n tu a lly  te m p o ra ry  repa irs were 
effected w h ich  enabled he r to  reach C a lcu tta  
where she was surveyed.

I t  is im p o r ta n t to  see w h a t th e  evidence was 
as to  th e  es tim a ted  cost o f  repairs. I t  is to  be 
found  on p. 85 o f  th e  re p o rt, and is as fo llow s r 
“ The  surveys and estim ates showed th a t  i f  the  
repairs re a lly  necessary to  m ake th e  sh ip  seaworthy,, 
and enable i t  to  b rin g  home a cargo, were executed, 
th e y  w ou ld  exceed th e  va lue  o f  th e  sh ip  when 
repa ired  ; and one paragraph  o f  th e  case (para. 24) 
s ta ted, * I t  is a d m itte d  th a t  the  sea damage w h ich  
th e  sh ip  sustained in  N ew  Zealand, d u rin g  the  
t im e  covered b y  th e  p o licy , was such as w o u ld  
have ju s tif ie d  an abandonm ent and c la im  fo r  a 
cons truc tive  to ta l loss.’ ”  I  need n o t exam ine th e  
op in ions o f  th e  judges in  d e ta il, b u t I  m ay  p o in t 
o u t th a t  B re t t ,  J .  (29 L .  T . Rep. a t p . 145 ; L .  
R ep. 6 H . L .  a t  p . 104) and  B la ckb u rn , J . (29 L . T . 
R ep. a t  p . 149 ; L .  Rep. H . L . a t p . 117) c le a rly  
to  m y  m in d  t re a t th e  repa irs  necessary to  enable 
th e  sh ip  to  com ple te  th e  voyage as th e  tru e  tes t. 
In  th e  present case, P o rte r, J .  th o u g h t th a t  
B la ckb u rn , J . in  the  passage ju s t  refe rred  to  had 
app lied  a w rong  te s t fo r  cons truc tive  to ta l loss o f  
sh ip . W h e th e r o r n o t he was r ig h t  in  so th in k in g  
is a question  on w h ich  I  do n o t propose to  em bark. 
B u t  so fa r  as regards th e  te s t in  th e  case o f  a 
fre ig h t p o licy , B la ckb u rn , J . ’s op in ion  is q u ite  
clear and in  m y  hum ble  ju d g m e n t q u ite  correct. 
H e  says : “  The  question  between th e  assured and 
the  underw rite rs  on th e  chartered fre ig h t is, w he ther 
th e  damage can be so fa r  repa ired  th a t  the  ship 
can be a t  C a lcu tta , seaw orthy  fo r  a voyage round 
th e  Cape o f  Good H ope, w ith o u t expending on i t  
m ore th a n  i t  w ou ld  be w o r th ,”  thus  ta k in g  the  cost 
o f  repa irs  necessary to  com plete th e  voyage as 
th e  tru e  te s t. M oreover, w he ther o r n o t B la ck - 
b u m , J . ’s v ie w  as to  the  pos itio n  under a h u ll p o lic y  
be correct, th e  con tras t w h ich  he draws between the  
tw o  cases does to  m y  m in d  show th a t  he w ou ld  
n o t have accepted th e  p ro p o s itio n  th a t  a fre ig h te r 
is e n tit le d  to  ca ll upon  th e  sh ipow ner to  execute 
the  repa irs, i f  i t  appears th a t  th e  vessel is n o t a 
cons truc tive  to ta l loss fo r  th e  purposes o f  a real o r 
im a g in a ry  p o lic y  on h u ll.

L o rd  Chelm sford, in  h is speech, i f  I  read i t  
co rre c tly , takes the  same v ie w  as to  the  standard  
o f  repa irs. H e  p o in ts  o u t (29 L .  T . Rep. a t p . 161 ;
L .  Rep. 6 H . L .  a t p . 154) th a t  ha v in g  regard to  
th e  special na tu re  o f  th e  p o lic y  th e  question was 
“  w he ther th e  ship had sustained such damage in  
N ew  Zealand as to  p re ve n t her a rr iv in g  a t C a lcu tta  
in  such a s ta te  o f  seaworthiness as w ou ld  enable
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her to  be tendered to  th e  cha rte re r in  th e  te rm s o f 
th e  c h a rte r-p a rty  as being ‘ t ig h t ,  staunch, and 
s trong  and every w a y  f i t te d  fo r  th e  voyage ’ to  
E n g land .”  The damage was in  fa c t suffered in  
N ew  Zealand, th e  e x te n t o f  th e  damage and the 
cost o f  th e  necessary repa irs  were n o t ascertained 
u n t i l  th e  survey was made a t  C a lcu tta  where, as 
L o rd  C helm sford says (29 L .  T . Rep. a t p . 161 ; 
L .  Rep. 6 H . L .  a t p . 154), “  a survey disclosed the  
extensive na tu re  o f  th e  in ju r ie s  w h ich  she had 
sustained in  N ew  Zealand, and th e  consequent 
im p o s s ib ility  o f  he r pe rfo rm in g  th e  hom eward 
voyage w ith o u t such an am oun t o f  repa irs  as w ou ld  
have cost more th a n  w h a t her va lue  w ou ld  have 
been when repa ired .”  On p . 1C1 o f  29 L .  T . Rep. 
and L .  Rep. 6 H . L .  a t  p . 155, he says : “  A  p la in  
and  c lear v ie w  upon th e  fac ts  and circum stances 
o f  the  case can o n ly  be ob ta ined  b y  rem oving  
th e  p o lic y  on the  sh ip  o u t o f  th e  w ay, and lo o k in g  
a t  th e  case as i f  the re  were no o th e r p o lic y  in  
existence b u t th a t  on fre ig h t. U n d e r th is  p o lic y  
i t  seems to  me th a t  th e  o n ly  question  is  w hether, 
b y  the  pe rils  o f  th e  sea, th e  sh ip  was so damaged 
a t  N ew  Zealand d u rin g  th e  te rm  o f  th e  p o lic y  as 
to  be rendered incapable, unless su ffic ie n tly  repaired, 
o f  p e rfo rm in g  th e  voyage fro m  C a lcu tta  to  E ng land , 
fo r  w h ich  she was cha rte red .”  A ga in  he says 
(29 L .  T . Rep. a t  p . 163 ; L .  R ep. 6 H . L .  a t  p. 
150) : “  I f  the  sea damage w h ich  th e  sh ip  susta ined 
in  N ew  Zealand was such as to  reduce he r to  a 
s ta te  w h ich  rendered he r u t te r ly  incapable  o f 
p e rfo rm in g  th e  voyage to  E n g la n d  w ith o u t an 
expense w h ich  no p ru d e n t un insured  ow ner w ou ld  
in cu r, th e n  th e  fre ig h t was to ta l ly  lo s t fro m  th a t  
m om ent, and how  th e  owners chose to  deal w ith  
th e  d isab led sh ip  a fte rw a rds  was w h o lly  im m a te r ia l. 
I f  th e  damage to  th e  sh ip  had  been such th a t  i t  
m ig h t have been repa ired  a t  a reasonable expense 
and  p u t in to  a c o n d itio n  to  earn th e  fre ig h t, and 
the  shipowners had  declined to  ta ke  th is  course, 
th e y  w o u ld  have lo s t th e  fre ig h t n o t b y  th e  perils  
o f  th e  sea b u t b y  th e ir  e lec tion . B u t th e  damage 
be ing such as to  render th e  re p a ir  o f th e  sh ip  
p ra c tic a lly  im possible, th e  question between the  
assured and th e  unde rw rite rs  on fre ig h t m us t be 
regarded as i f  the re  were no p o lic y  on th e  sh ip  ; 
and  th e n  i t  becomes th e  s im ple considera tion 
w he ther the  fre ig h t was n o t to ta l ly  lo s t b y  the  
pe rils  o f  th e  sea, b u t  w h a t m us t be regarded, in  
re la tio n  to  i t ,  as th e  to ta l d es truc tion  o f  th e  ship 
b y  w h ich  i t  was to  be earned.”  I  ven tu re  to  ca ll 
a tte n t io n  to  th e  conclud ing  w ords o f  th is  pa ra 
g raph. The w ords “ in  re la tio n  to  i t ”  m ean, I  
th in k ,  in  re la tio n  to  th e  fre ig h t, and  i f  th is  con
s tru c tio n  be r ig h t  L o rd  C helm sford is saying th a t  
in  a case between ow ner and fre ig h t u n d e rw rite r 
th e  question is n o t th e  abs tra c t question  “ m ust 
th e  sh ip  be regarded as to ta l ly  lo s t,”  b u t  “  m ust 
th e  sh ip  be regarded as to ta l ly  lo s t in  re la tio n  to  
th e  fre ig h t,”  a d is t in c tio n  w h ich  I  have a lready 
ven tu red  to  p o in t o u t in  w ords o f  m y  own.

L o rd  H a th e rle y  (29 L .  T . Rep. a t p . 165 ; L .  
R ep. 6 H . L .  a t p . 164) says : “  I t  is  fa r th e r  
a d m itte d  in  th e  case th a t  th e  in ju ry  was o f  such a 
characte r th a t  no p ru d e n t ow ner w ou ld  have 
repa ired  her fo r  th e  benefit o f  th e  co n tra c t w h ich  
had  beer, entered in to  as to  fre ig h t, because, in  
o rder to  m ake those repa irs , i t  w ou ld  have been 
necessary to  expend m ore th a n  th e  whole va lue o f 
th e  sh ip .”  I t  is tru e  th a t  he adds : “  in  o th e r 
words, when i t  was ascerta ined w h a t th e  e x te n t 
o f  th e  in ju ry  was, i t  was found  th a t  she was in  
such a co n d itio n  th a t,  had  th e  owners been m inded  
to  abandon her a t th e  t im e  when th e  in ju r ie s  were 
sustained to  those who had ta ke n  th e  p o lic y  on the  
sh ip  (and w ho m us t be d is tingu ished  fro m  those

w ho had taken  th e  p o lic y  on th e  fre ig h t w h ich  is 
now  before us), th e y  w o u ld  have been ju s tif ie d  in  
so do ing  ”  ; and th a t  he thus  appears to  tre a t the 
re leva n t s ta te  o f  fac ts  fo r  the  purpose o f  th e  fre ig h t 
p o lic y  as being th e  same as th e  re levan t s ta te  o f 
fac ts  fo r  th e  purpose o f  th e  h u ll p o licy . There is 
also a passage in  L o rd  C helm sford ’s speech w h ich  
suggests th a t  he to o k  the  same v iew . B o th  the 
noble and learned L o rd s  are re fe rrin g  to  the  
s ta tem en t o f  fac ts  on page 85 o f  th e  re p o rt w h ich  
I  have a lready quo ted . B u t  w he ther o r n o t these 
observations are to  be trea te d  as a u th o r ity  fo r  the  
v ie w  th a t  th e  re leva n t sta te  o f  fac ts  in  such a case 
as th a t  th e n  before th e  House was the  same fo r  
b o th  purposes is to  m y  m in d  im m a te ria l. W h a t 
is I  th in k  m a te r ia l is th a t  each o f  them  trea te d  the 
fa c t th a t  th e  cost o f repa irs  necessary to  com plete 
th e  voyage w o u ld  have exceeded th e  repa ired  
va lue o f  the  vessel as su ffic ien t to  produce a to ta l 
loss o f  th e  fre ig h t.

The th ird  case is th a t  o f  Assicurazioni Generali 
and Schenker and Company v . s.s. Bessie M orris  
Company Lim ited and Browne (sup.), com m on ly  
re fe rred  to  as the  “  Bessie M orris  ”  case. T h a t 
was a case between sh ipow ner and  charterers. The 
vessel was fo u nd  to  have been capable o f  being 
repa ired  so as to  ca rry  w h a t was le f t  o f  her cargo 
to  London , her p o r t  o f  d es tina tion  ; she was in  
fa c t repa ired te m p o ra rily  a t  G ib ra lta r, her p o r t  o f 
refuge, and ca rried  a cargo fro m  O ran to  G arston. 
N o  question as to  com m ercia l loss o f  th e  vessel 
arose, no r indeed cou ld  i t  have arisen in  v ie w  o f  
th e  circum stances th a t  she was in  fa c t re p a ire d ; 
b u t i t  appears fro m  the  ju d g m e n t o f  the  M aster o f 
th e  R o lls , L o rd  Esher (67 L .  T . R ep. a t p . 219 ; 
(1892) 2 Q. B . a t p . 658), th a t  th e  repairs (w h ich , 
as a lready s ta ted, were te m p o ra ry  repa irs) were 
executed a t a cost “  v e ry  fa r  less th a n  th e  value 
o f  th e  sh ip ,”  and he adds, “  and th a t  being so, 
no reasonable sh ipowner, hav ing  regard to  h is own 
in te rests, w ou ld  have fa iled  to  do th e  repa irs .”  
I n  th e  passage im m e d ia te ly  preceding, th e  M aster 
o f  th e  R o lls  states the  la w  as fo llow s : “ I f  she 
had been go t o ff  as a mere w reck, as exp la ined  by  
M aule, J . in  Moss v . Smith (sup.), and cou ld  no t 
have been repa ired , e ith e r where she was o r a t 
any o th e r place, so as to  be able to  com plete the  
voyage w ith in  an y  t im e  w h ich  cou ld  be considered 
a fu lf ilm e n t o f  th e  con tra c t, she w o u ld  have been 
p reven ted  b y  th e  pe rils  o f  th e  sea fro m  fu lf i l l in g  
th a t  co n tra c t, th o ug h  she m ig h t have been able 
to  pe rfo rm  some o th e r voyage. B u t,  in  fa c t, the 
sh ip  was go t o ff, and she was ta ke n  to  G ib ra lta r, 
where she cou ld  be repa ired. W h a t is the  d u ty  o f  
th e  sh ipow ner in  such a case ? H is  d u ty  is to  
re p a ir  th e  sh ip , i f  i t  is possible fo r  h im  to  do so. 
T h a t th e  sh ip  in  th e  present case cou ld , in  fa c t, be 
repa ired  cannot be denied. B u t,  as M aule, J . 
said, in  th e  case to  w h ich  I  have re fe rred , th e  
p o s s ib ility  m us t be a business p o ss ib ility . I f  i t  
is possible in  a business sense o f  th e  w ord  to  rep a ir 
the  sh ip , th e  shipow ner is bound to  re p a ir  her. 
I f  th e  cost o f  th e  repairs necessary to  enable her 
to  com ple te  th e  voyage con trac ted  fo r  w o u ld  be 
m ore th a n  th e  benefit w h ich  th e  ow ner w ou ld  
derive  fro m  them , then  i t  w o u ld  be im possible in  
a business sense to  rep a ir her. In  th e  present 
case th e  sh ip  was repa ired a t G ib ra lta r, and th e  
cost consisted o f  th e  expenses o f  the  salvage o f  
th e  sh ip  and o f  th e  repairs necessary to  b r in g  her 
to  London. W e know  th a t  she was repa ired  
su ffic ie n tly  to  enable her to  reach L ive rp o o l b y  a 
voyage longer th a n  th a t  p ro v id e d  fo r  b y  th e  
ch a rte r-p a rty , a t a cost o f  7501. in  a d d itio n  to  th e  
expenses o f  salvage.”

Bowen, L .J .  also app lies th e  te s t o f the voyage
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H e said (67 L .  T . Rep. a t p . 220 ; (1892) 2 Q. B . 
a t  p . 659) : “  The shipowners’ co n tra c t was th a t  
th e y  w ou ld  fu l f i l  th e  specified voyage, unless th e y  
shou ld  be p revented b y  the  perils  o f  th e  sea. T h e ir  
o n ly  excuse fo r  th e  non-perform ance o f  th e  voyage 
w ou ld  be, th a t  its  perform ance was p revented b y  
th e  pe rils  o f  the  sea. The sh ip  w en t aground ; 
b u t ,  in  o rder to  show th a t  she was p reven ted  fro m  
pe rfo rm in g  th e  voyage agreed upon b y  th e  pe rils  
o f  th e  sea, she m us t have become unnavigab le  fo r  
th a t voyage, e ith e r on th e  g round  th a t  i t  was 
im possible to  ge t her a floa t again, o r th a t,  on 
account o f  th e  e x tra o rd in a ry  expend itu re  necessary 
fo r  th a t  purpose, i t  w ou ld  be unreasonable to  
requ ire  th e  shipowners to  in c u r i t .  In  th e  present 
case, so fa r  fro m  th e  sh ip  being unnavigab le , o r 
hav ing  been trea te d  as such, she was repa ired, and 
was p u t  in to  a co n d itio n  f i t  fo r  th e  perform ance o f  
her voyage.”  In  th is  passage I  read the  words 
“  f ° r  th a t  purpose ”  as re fe rring  to  th e  com p le tion  
o f  th e  voyage. A g a in  he says (67 L .  T . Rep. a t 
p. 220 ; (1892) 2 Q. B . a t  p . 661) : “  In  the  present 
case, th e  answer to  th e  co n ten tio n  o f  th e  sh ip 
owners is th a t  th e  sh ip  never was unnavigab le , 
th a t  she never was incapable  o f  pe rfo rm in g  her 
voyage.”

I  read these repeated references to  the  repairs 
necessary to  enable th e  vessel to  com ple te  the  
voyage a t  th e ir  face value. I  see no reason to  
•disregard th e m  o r to  a tte m p t to  exp la in  them  
aw ay. I n  m y  op in ion , th e y  con firm  th e  v ie w  w h ich  
•on p r in c ip le  appears to  me to  be the  r ig h t  one, as 
exp la ined  in  the  ea rlie r p a r t  o f  th is  judgm en t.

I  do n o t propose to  burden th is  ju d g m e n t, w h ich  
is, I  fear, a lready to o  long, w ith  an e xa m in a tio n  o f 
o th e r a u tho ritie s . I n  so fa r  as the re  m ay  be in  
o th e r  cases ind ica tions  o f  a v ie w  d iffe re n t to  th a t  
w h ich  ( i f  I  have r ig h t ly  construed th e m ) is to  
"?  fo u nd  in  th e  th ree  a u th o rit ie s  w h ich  I  have 
discussed, I  am  co n ten t to  fo llo w  th e  la tte r .  N o r 
do I  propose to  em bark  on a discussion as to  the  
standard  o f  repa irs  w h ich  ought to  be taken  in to  
account fo r  the  purpose o f  cons truc tive  to ta l loss 
as between ow ner and h u ll u n d e rw rite r. A n y  such 
discussion w ou ld , in  m y  ju d g m e n t, be irre le va n t 
as w e ll as confusing. B u t before leav ing  th is  
branch o f  th e  case I  w ish  to  say th a t,  a lthough  th e  
decision in  th e  Carras case d id  n o t cover th e  p o in t 
raised in  th is  appeal, I  f in d  n o th in g  in  th e  judgm en ts  
w h ich  is in  a n y  w a y  incons is ten t w ith  the  v ie w  
w h ic h  I  have expressed. The p o in t was in  te rm s 
le f t  open b y  Slesser, L .J .  and  m yse lf, w h ile  the  
reasoning o f  the  M aste r o f  th e  R o lls , in  m y  respect
fu l op in ion , lends support to  th e  conclusion w h ich  
1 have fo rm ed . I  shou ld  perhaps add th a t  one 
sentence in  m y  ow n ju d g m e n t in  th a t  case, as 
reported, appears to  suggest th a t  I  had fo rm ed 
the  v ie w  th a t  in  th e  case o f  cons tru c tive  to ta l loss 
under a voyage p o lic y  on h u ll,  th e  app rop ria te  
repairs to  be considered are n o t such repa irs  as 
w ou ld  be necessary to  m ake th e  vessel navigable 
fo r the  voyage in  question. I  re fe r to  the  second 
Paragraph on th e  le ft-h a n d  co lum n o f  p. 142 in  

<1 L I .  L .  R ep. I  w o u ld  have expressed m y  
JUeaning b e tte r  i f  I  had said th a t  on one v ie w  o f  f i le  
aw th is  w o u ld  be so since, as appears elsewhere in  
le ju d g m e n t, I  had no in te n tio n  o f  expressing any 

considered v ie w  upon th e  question w h a t standard  
" '  Repairs was app rop ria te  to  consider in  such a case.

The o n ly  o th e r m a tte r  to  w h ich  I  w ish  to  re fe r 
? , . question w he the r th e  sh ipow ner is to  be 

ueb ited  w ith  some, and, i f  so, w h a t am oun t in  
Respect o f  fre ig h t. On th e  figures th e  pos itio n  is 
^ f o l lu w s  : The  cost o f  repa irs  ( in  th e  sense in  
T h  ch I  have used th a t  expression) was 19,1611. 
fh e  estim a ted  repa ired  va lue o f  th e  sh ip , on the

basis o f  J a n u a ry  values, was 62501., and on the  
basis o f M ay values, 65001. The estim a ted  general 
average c o n tr ib u tio n  b y  cargo was, on the  basis 
o f Ja n u a ry  values, 46981., and, on th e  basis o f  M ay 
values, 72011. I f  the  va lue  o f  th e  vessel and the 
c o n tr ib u tio n  b y  cargo be deducted fro m  the  cost 
o f  repa irs, th e  resu lt is Ja n u a ry  values 82131. M ay 
values 54601. The to ta l gross fre ig h t was 80001., 
o f  w h ich  5481. had been p a id  in  advance, leaving  
74521. a t r is k . The cost o f  earn ing th is  74521. was 
es tim a ted  a t 21741., leav ing  52781. as th e  ne t 
fre ig h t rem a in ing  to  be earned. I t  w il l  be seen, 
there fo re , th a t  i f  the  sh ipow ner were deb ited  w ith  
th e  whole o f  th e  gross fre ig h t, nam ely, 80001., on 
on th e  basis o f the  Ja n u a ry  values he w ou ld  have 
incu rre d  a loss o f  2131., whereas, on the  basis o f  
th e  M ay  values, he w ou ld  have benefited b y  
re p a ir in g  the  vessel and com p le ting  th e  voyage to  
th e  e x te n t o f  25401. As, in  m y  op in ion , the  r ig h t 
values to  take  on th e  fac ts  o f  th is  case are the 
Ja n u a ry  values, th e  question w he ther the  sh ip 
ow ner ought to  be deb ited  w ith  some, and, i f  so, 
w h a t am oun t in  respect o f  fre ig h t, does n o t arise, 
and I  do n o t express a n y  op in io n  upon i t .

Scott, L.J. T h is  case raises fo r  decision ce rta in  
questions o f  p rin c ip le  le f t  open b y  P a rliam en t 
when i t  passed the  M arine  Insurance A c t,  1906. 
I t  is said on w h a t seems to  be good a u th o r ity  th a t  
the  d is tingu ished  law yers w ho se ttled  th e  d ra ft in g  
o f  th a t  B i l l  were unable to  agree upon th e  la w  as 
to  insurance o f fre ig h t, and th a t  th a t  is w h y  the  
A c t  says so l i t t le  about i t .  Be th a t  as i t  m ay, we 
have en joyed  the  p riv ile g e  o f  a fu l l  rev iew  o f  a ll 
th e  decisions closely o r  rem o te ly  bearing upon loss 
o f  fre ig h t and o f  lis te n in g  to  v e ry  ca re fu l and 
illu m in a tin g  argum ents fro m  a ll fo u r counsel. B u t 
in  th e  end the  resu lt seems to  depend on ra th e r 
s im ple  p rinc ip les  and conclusions a ffec ting  f irs t 
th e  in te rp re ta tio n  o f  th e  p o licy , and secondly its  
a p p lica tio n  to  the  agreed facts.

The precise p o in t fo r  decision is no t in  m y  v iew  
concluded b y  any o f  th e  decided cases, a lthough  
there  are m an y  passages in  the  judgm en ts  in  w h ich  
th e  p a th  o f  ju d ic ia l reasoning has come near to  i t ,  
and some in  w h ich  the  language used seems a c tu a lly  
to  cover i t .  B u t in  no case was th e  m in d  o f  the 
co u rt d irec ted  to  the  present p o in t as the  issue fo r 
a d ju d ica tio n  and there  does n o t seem to  me su ffic ien t 
c e rta in ty  o r u n a n im ity  o f  op in ion  to  w a rra n t a 
decision as upon a u th o r ity  w ith o u t e x p lic it  reliance 
upon f irs t  p rinc ip les . I  there fo re  propose to  
approach the  p rob lem  upon w h a t I  conceive to  be 
the  p rinc ip les  app licab le. In  th e  analysis o f 
m arine  insurance cases i t  is o fte n  d if f ic u lt  to  keep 
in te rp re ta tio n  and a p p lica tio n  w h o lly  separate 
and th e  present is no excep tion  ; b u t so fa r  as 
p racticab le  i t  is h e lp fu l to  clear th in k in g  to  
endeavour to  do so. I t  is also im p o r ta n t n o t to  
fo rge t th a t  m ost o f  th e  la w  o f  m arine  insurance 
is in  essence pure in te rp re ta tio n  o f  the  con tra c t 
conta ined in  the  com m on fo rm  o f  m arine  po licy . 
W e have a ll g o t in to  th e  m en ta l h a b it o f  th in k in g  
o f i t  as substan tive  law , p a rt ic u la r ly  since its  
cod ifica tion  in  s ta tu to ry  shape ; b u t th e  A c t has 
made no difference in  th e  essence o f  th e  legal 
prob lem — as is made p la in  b y  sects. 1, 30, 87, 
91 (2) and th e  “  Rules fo r  C onstruc tion  o f P o lic y  ”  
con ta ined  in  th e  schedule. I t  is, as i t  a lways was, 
p r im a r ily  a prob lem  o f  in te rp re ta tio n  ; the  A c t 
m ere ly  fixes th e  in te rp re ta tio n  w h ich  i t  requires 
th e  c o u rt to  be p u t on th e  o ld  fo rm  o f  p o licy  
unless the  special te rm s o f  the  p a rt ic u la r  co n tra c t 
v a ry  i t .  I  emphasise the  p o in t, because on a 
d if f ic u lt  question such as th a t  in  debate in  the  
present ease i t  seems to  me h e lp fu l to  keep the
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in te rp re ta tio n  aspect p ro m in e n tly  in  m in d  and to  
rem em ber th a t  we are t r y in g  to  de term ine  w h a t 
was the  in te n tio n  o f  th e  pa rties  in  respect o f  loss 
o f  fre ig h t as disclosed b y  th e ir  w r it te n  con tra c t, 
and especia lly in  respect o f  th e  events and cond i
tio n s  in  w h ich  th e  r ig h t  to  paym e n t fo r  a loss o f 
fre ig h t should become opera tive . The  force o f 
th e  above considera tion is accentuated where the  
c la im  is fo r a to ta l loss o f  fre ig h t, as th e  A c t  does 
n o t vouchsafe th e  specific aids to  in te rp re ta tio n  in  
th e  case o f  fre ig h t th a t  i t  does in  th e  case o f  sh ip 
and cargo ; see especially sect. 60 on cons truc tive  
to ta l loss. In  th is  appeal we are o n ly  concerned 
w ith  to ta l loss, a c tu a l o r construc tive , as we are 
n o t asked b y  th e  appellants to  deal w ith  an y  c la im  
fo r  a p a rt ia l loss.

The f irs t question in  th is  appeal is one o f  pure  
in te rp re ta tio n — “  w h a t does th e  co n tra c t p rov ide  
as to  th e  events in  w h ich  th e  insu re r undertakes 
to  p a y  th e  insured  sum  ? ”  The  a rcha ic words 
o f  o u r anc ien t fo rm  o f  m arine  p o lic y , set o u t in  
th e  Schedule to  th e  A c t,  and em bodied in  the  
p o lic y  sued on, a ffo rd  l i t t le  guidance in  the  w a y  o f 
d e scrip tion  o r e xp la n a tio n  as to  the  circum stances 
w h ich  th e  insurer agrees sha ll co n s titu te  a loss fo r  
w h ich  he has to  pay. Indeed th e  s ta tu to ry  fo rm  is 
in a p t to  cover fre ig h t a t a ll, a lthough  i t  Is h a b itu a lly  
used b y  L lo y d ’s fo r  insurance o f  fre ig h t b y  add ing 
w r it te n  o r ty p e d  words to  th e  p rin te d  fo rm , regard
less o f  g ram m ar, so as to  b r in g  in  th a t  sub ject- 
m a tte r . The p o lic y  in  th e  present case is n o t 
w h o lly  in  the  s ta tu to ry  fo rm  ; i t  is e n tit le d  as a 
“  cargo and fre ig h t ”  p o licy , and i t  excludes the  
usual w ords o f  h u ll insurance ; b u t i t  is ve ry  
n e a rly  in  com m on fo rm , and c e rta in ly  contains 
n o th in g  to  ind ica te  a d iffe re n t cons tru c tio n  to  th a t  
o f  th e  s ta tu to ry  fo rm  w ith  th e  w ords “  on 
charte red  fre ig h t and /o r fre ig h t ”  added in  in k  o r 
ty p e  in  such a place as to  show th a t  th a t  was to  
be th e  sub ject m a tte r  o f th e  insurance. There is, 
however, a t th is  stage o f  E n g lish  lega l h is to ry  
no room  fo r  d o u b t th a t  the  p r im a ry  barga in  in tended  
b y  th e  p o lic y  before us is s im p ly  th is  : “  W e the  
insurers agree th a t  i f  th e  assured suffers a to ta l 
loss o f  h is charte red  fre ig h t b y  pe rils  o f  th e  sea, 
we w il l  pay h im  th e  whole sum insured ”  ; and  i f  
th a t  be a correct paraphrase o f  th e  p o lic y  language, 
i t  is p la in  th a t  ou r decision as to  w he ther such a loss 
has happened in  th e  present case o r n o t w i l l  depend 
ch ie fly  on th e  co rrect in te rp re ta tio n  o f  th e  words 
“  loss o f  h is charte red  f re ig h t.”  The  second 
question  in  th e  appeal— w hether assum ing a loss o f  
th e  charte red  fre ig h t th a t  loss was b y  pe rils  o f  the  
sea, is also in  p a rt one o f  in te rp re ta tio n . In  
t r u th ,  a p a rt fro m  a u th o r ity , th is  appeal depends 
a lm ost e n tire ly  on ascerta in ing  th e  tru e  p u rp o r t 
o f  th e  co n tra c tu a l ba rga in  ; once th a t  is  p u t  in to  
p la in  E ng lish , th e  b road  lines o f  th e  a p p lica tio n  
o f  i t  to  th e  fac ts , I  th in k ,  become clear enough. 
B u t th e  questions o f  in te rp re ta tio n  are n o t easy, 
and  th e  su rround ing  circum stances have to  be 
looked  a t. There is no d o u b t on th e  evidence th a t  
the  insurance was effected b y  th e  assured in  order 
to  cover th e ir  lum p-sum  fre ig h t o f  8,000/. payable 
to  th e m  under th e  c h a rte r-p a rty  o f  th e  s.s. M ount 
Taygetus, d a ted  th e  2nd N ovem ber, 1933 ; o r 
th a t  th e  c o n tra c t cargo was loaded ; o r th a t  the  
vessel sailed on th e  co n tra c t voyage. A cco rd in g ly  
th e  w ords “  charte red  fre ig h t ”  in  the  clause ty p e d  
in to  th e  ch ie f o f  th e  a ttached  slips under th e  head 
o f  “  In te re s t insu red ,”  m us t mean th e  assured’s 
r ig h t  to  earn and receive th a t  p a rt ic u la r  fre ig h t 
under and  in  accordance w ith  th e  te rm s o f  th a t  
ch a rte r-p a rty . W e do n o t know  th e  da te  o f  the  
s lip  b u t there  is no d o u b t th a t  th e  p o lic y  o f  the  
22nd N ovem ber, 1933, a ttached  to  th a t  m arine

adventu re  and no o the r ; and no question as to  
w he ther an y  b i l l  o f  la d in g  fre ig h t o r a n y  mere 
e xpec ta tion  o f  fre ig h t is covered b y  th e  p o lic y  
arises fo r  ou r considera tion. In  th e  resu lt the 
words “  a nd /o r fre ig h t ”  w h ich  fo llo w  th e  words 
“  charte red  fre ig h t ”  never became opera tive , and 
on th e  fac ts  before us m ay be tre a te d  as irre le va n t 
surplusage. Thus th e  sole sub ject m a tte r  o f  th e  
insurance was th e  prospective  r ig h t  to  receive 
paym en t o f  th e  8000/. on due d e live ry  under the  
ch a rte r-p a rty  a t th e  co n tra c t des tina tion  o f  the  
co n tra c t cargo, o r such su bs tan tia l p a rt o f i t  as 
should su rv ive  th e  excepted p e rils  o f th e  voyage ; 
and th e  con tingency aga inst th e  happening o f  
w h ich  th e  insurance gave p ro te c tio n  was th e  r is k  
o f  th e  assured, as sh ipow ner under the  cha rte r- 
p a rty , be ing p reven ted  b y  perils  o f  th e  sea fro m  
earn ing th a t  fre ig h t b y  th e  carriage to  destina tion  
o f  th e  cargo o r such p a r t  o f  i t  as w ou ld  e n tit le  h im  
to  the  8000/. fre ig h t in  the  ship named in  the 
cha rte r-p a rty . The p o lic y  does n o t say in  te rm s 
th a t  i t  is the  earn ing o f  th e  fre ig h t b y  th e  named 
sh ip , th e  M ount Taygetus, w h ich  is insured, b u t  the  
whole insurance is expressed to  be in  respect o f 
th e  M ount Taygetus and th a t  sh ip and no o th e r 
was th e  sub ject o f the  ch a rte r-p a rty  to  w h ich  the  
p o licy , fo r  th e  purpose o f  defin ing  the  sub ject o f 
th e  insurance con trac t, im p lic it ly  refers where i t  
describes th e  in te rest insured as “  charte red  
fre ig h t.”  I t  is necessary to  bear these considera
tio n s  in  m ind , as th e y  dispose o f an a rgum ent 
addressed to  us, w ith  w h ich  I  w il l  deal in  a m om ent, 
on th e  general r ig h t  o f  a shipowner under a 
con tra c t o f a ffre igh tm en t to  tran sh ip  cargo in to  
ano ther vessel, ca rry  i t  to  co n tra c t destina tion  in  
th e  subs titu ted  vessel, and then  exact paym en t o f 
th e  co n tra c t fre ig h t on the  cargo so delivered. In  
o rig in  th is  r ig h t o f tran sh ip m e n t was p rob a b ly  
g ra fte d  on to  th e  con tra c t o f a ffre igh tm en t b y  the  
law  m erchant as an in c id e n t a lready a ttached b y  
com m ercia l usage ; see per M a rtin , B . in  Hickie  v . 
Rodocanachi (28 L .  J ., E x . 273). I t  was n o t made 
th e  sub ject o f express s tip u la tio n  in  th e  common 
fo rm s o f e ithe r ch a rte r-p a rty  o r b i l l  o f lad ing  so 
fa r  as I  know , b u t i t  has fo r  long  been trea te d  as 
an im p lie d  te rm  o f every con tra c t o f a ffre igh tm en t 
(unless, o f  course, th e  express te rm s o f  th e  con tra c t 
should happen to  be inconsis tent w ith  i t ) .  I t  
has, however, a lways been regarded b y  o u r courts  
as a l ib e r ty  a llowed to  the shipowner and n o t as 
an o b liga tion  im posed on h im . The ru le  is su ffi
c ie n tly  s ta ted in  S cru tton  on C harter-parties, a t  
pp . 314-6, a rt. 103, and th e  cases there  c i te d ; 
also see Hansen v . Dunn, 11 Com. Cas. 100,. 
pe r K ennedy, J . a t pp. 102-3.

I t  was urged b y  counsel fo r  the  respondents th a t  
i f  a sh ipow ner can tran sh ip  and so earn his 
fre ig h t under his con tra c t o f  a ffre igh tm en t, he is  
precluded as aga inst h is insurers fro m  a lleg ing a 
loss o f  fre ig h t under his con tra c t o f  a ffre igh tm en t, 
even a lthough  the  p a rt ic u la r  sh ip named in  b o th  
con tracts as th e  ca rry in g  vessel m ay have been 
prevented b y  a p e ril insured aga inst fro m  com 
p le tin g  the  voyage. On th e  facts o f the  present 
case we understood counsel on b o th  sides to  agree 
th a t  ano ther vessel cou ld  n o t have been procured 
fo r  less th a n  7,000/., b u t  in  sp ite  o f  th a t  and ce rta in  
subs tan tia l fu r th e r  expense invo lve d  in  tra n 
sh ipp ing  th e  rem a in ing  sound cargo, i t  was con
tended b y  counsel fo r  th e  respondents th a t  the  
appellants cou ld  in  the  present case have tra n 
shipped and were there fore  precluded in  law  from  
a lleg ing a loss o f th e  chartered fre ig h t b y  pe rils  o f  
th e  sea. The respondents’ general a rgum ent as 
to  th e  p roper in te rp re ta tio n  o f  a n y  p o lic y  o f  
fre ig h t insurance in  comm on fo rm  was also founded
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p a rtly  on the  im p lie d  r ig h t o f the  shipowner under 
h is con tra c t o f a ffre ig h tm e n t to  transh ip , i t  being 
urged th a t  in  every case the  onus rested on the  
assured to  p rove n o t o n ly  th a t  com ple tion  o f  the 
voyage in  th e  co n tra c t vessel wras p h ys ica lly  o r 
com m erc ia lly  im possible, b u t th a t  transh ipm ent 
was in  the  ex is ting  circumstances impossible. F o r 
b o th  reasons i t  is necessary to  deal w ith  th is  
con ten tion . The answer to  i t  is, I  th in k , p la in . 
I n  th e  f irs t place, even a pa rt fro m  th e  insurance 
pos ition , transh ipm ent is under th e  con trac t o f 
a ffre igh tm en t, as I  have a lready said, a p riv ilege  
o r l ib e r ty  o f the  shipowner, and n o t a d u ty . In  
the second place, w hatever th e  pos ition  m ay be 
under th e  con tra c t o f a ffre igh tm en t b y  itse lf, the  
insurance p o lic y  on chartered fre ig h t is concerned 
o n ly  w ith  th e  named ship ; th e  insurance is against 
in a b il ity  to  ca rry  to  destina tion  in  th a t  ship. T h is  
is a basic te rm  o f th e  insurance con tra c t ; and I  
th in k  i t  l im its  the  a m b it o f discussion upon loss 
o f ch a rte r-p a rty  fre ig h t to  perform ance b y  the  
sh ip  named in  th e  p o licy  ; in  o ther words, i t  is an 
im p lie d  te rm  o f  th e  insurance con trac t, th a t  the  
assured’s r ig h t o f transh ipm en t under his con trac t 
o f a ffre igh tm en t is to  be ignored b y  b o th  parties. 
A t  any ra te , th a t  is th e  meaning, in  m y  v iew , o f 
the  p o lic y  before us.

E xce p t in  clauses 4 and 5 o f  th e  a ttached 
“  In s t itu te  Voyage Clauses— F re ig h t,”  th e  p o licy  
does n o t incorpora te  o r depend on, o r refer to , any 
o ther con tra c t o f  insurance, w hether on h u ll or 
on an y  o ther sub jec t-m a tte r o f  insurance, w hether 
effected b y  the  shipowner, o r any anyone else, fo r 
exam ple, the  cargo owner. A n d  fo r  th e  purpose o f 
th is  judg m e n t i t  is unnecessary to  discuss the 
e ffect o f those tw o  clauses, as the  C ourt o f A ppeal 
has recen tly  considered them  in  th e  case o f Carras 
v .  London and Scottish Assurance Corporation (sup.) 
and decided th a t  th e y  are irre le va n t to  such 
questions as we have to  determ ine in  the  present 
case. The judgm ents o f  th e  co u rt in  th a t  case are, 
o f  course, b in d in g  on us in  th e  present case, b u t 
the reasoning on w h ich  th e y  are based covered so 
m uch o f  the  ground w h ich  we have to  traverse here, 
th a t  I  desire to  add fo r  m yse lf th a t  I  n o t o n ly  
recognise the  b in d in g  e ffect o f  th e  a c tua l po in ts  o f 
decision there  reached, b u t agree w ith  the  reasoning 
Rnd the opinions in c id e n ta lly  expressed in  the  
judgm en ts  o f th a t  case, and there fore  repeat no 
P art o f  them  ; th e y  th ro w  m uch lig h t  on the legal 
questions invo lved  in  o r germane to  th is  case. 
The results o f th e  app lica tion  o f  the  Carras 
Princip les here are th a t  no o th e r p o lic y  has fo r 
Present purposes a n y  relevance, th a t  no question 
« f  construc tive  to ta l loss o f sh ip in  th e  p roper 
insurance sense o f  th a t  expression is germane to  
the  present discussion, th a t  th is  p o lic y  m ust be 
construed and app lied on the fo o tin g  th a t  the 
P la in tiffs  were otherw ise w h o lly  uninsured, and 
th a t  the  o rd in a ry  te s t o f  the  p ru d e n t un insured 
owner is applicable w ith in  its  proper lim its .

The p la in  m eaning o f  th e  p o lic y  being th a t  a 
Joss o f  th e  chartered fre ig h t w ill take  place and 
he insurer’s o b liga tion  to  pay the  insured am oun t 

w ill arise, i f  th e  assured is prevented b y  perils  o f 
the sea fro m  earn ing th e  fre ig h t due under the

a rte r-p a rty , th e  te s t o f loss under the  p o lic y  is 
relegated to  the  ch a rte r-p a rty  con tra c t, save th a t  
im  1 • 6 a lready  po in ted  ou t, the  p o lic y  makes i t
mpossible fo r  the  insurer to  re ly  upon the  assured’s 

comm on law  lib e r ty  under his ch a rte r-p a rty  o f 
a n s h ip p in g ; th e  insu re r cannot oppose th a t  

uetenee to  a c la im  o f p reven tion  b y  sea damage 
caused to  th e  named ship.

In  considering a to ta l loss o f  a lum p-sum  fre ig h t
is necessary to  bear in  m in d  th a t  where the

ch a rte r-p a rty  provides fo r  a lum p-sum  fre ig h t, a 
fa ilu re  o f the  shipowner to  de live r a p a rt o f the  
cargo does n o t o f its e lf deprive  h im  o f his r ig h t 
to  be pa id  th e  whole o f the  lu m p  sum, a t any rate, 
assuming a substan tia l p a rt o f the  cargo to  be 
delivered, and the  cause o f  p a rt ia l fa ilu re  to  have 
been an excepted p e ril (see a r t .  140 o f  S cru tton  
on C harter-parties). The insurance against loss o f 
chartered fre ig h t in  th is  case there fore  m eant th a t  
the  assured as owners o f  the  M ount Taygetus were 
covering themselves against the  r isk  o f  th e ir  being 
prevented b y  perils  o f  th e  sea fro m  ca rry in g  any 
appreciable p a rt o f the  cargo to  des tina tion  in  th a t  
named ship.

The u ltim a te  question fo r  o u r decision being 
w he ther th e  assured d id  suffer a loss o f th e ir  fre ig h t 
b y  perils  o f the sea, th e  tes t im posed b y  i t  is 
conven ien tly  expressed in  te rm s w h ich  closely 
reflect the  p a rtic u la r  circumstances o u t o f  w h ich  
the con trove rsy  has arisen. S u b s titu tin g  th e  
ob jec tive  fo r  the  sub jective— “  p reven tion  caused ”  
fo r  “  loss suffered ” — th e  issue m a y  w ith o u t change 
o f  m eaning be sta ted q u ite  s im p ly  : “  W ere the  
assured prevented b y  th e  s trand ings and o the r 
events described in  th e  agreed s ta tem en t o f  facts 
from  ca rry in g  th e  rem a in ing  sound cargo to  Europe 
in  th e  M ount Taygetus, and were those events the  
p rox im a te  cause o f  p reven tion  ? ”  The te s t o f  
“  p reven tion  ”  as o f  “  loss ”  is, o f  course, com m er
c ia l as w e ll as physica l, as was ju d ic ia lly  expla ined 
in  Assicurazioni Generali and Schenker and Co. v . 
Steamship Bessie M orris  Company Lim ited and 
Browne (sup.), a p p ly in g  th e  p rinc ip les  in  Moss 
v. Smith (sup.), and Rankin and others v . Potter 
and others (sup.). T h a t is n o t because preven
t io n  under a co n tra c t o f  ch a rte r-p a rty  is fo r 
a ll purposes o r a lways th e  same th in g  as a 
loss under a co n tra c t o f  insurance, b u t because 
a ll com m ercia l con trac ts  m us t be in te rp re ted  
in  th e  l ig h t  o f  com m ercia l common-sense i f  
e ffect is to  be g iven to  th e  com m ercia l 
in te n tion s  o f  th e  parties ; and when a business 
m an th in k s  o r speaks o f  “  p reven tion  ”  o r  “  loss ”  
in  such a con tex t, he has in  m in d  com m ercia l as 
w e ll as physica l causes and c r ite r ia . W e m ay 
there fo re  read th is  p o lic y  as saying : “ I f  you , the  
assured, are prevented in  a com m ercia l sense b y  
perils  o f  th e  sea fro m  ca rry in g  in  th e  Mount 
Taygetus to  E urope  enough o f  th e  co n tra c t cargo 
to  earn th e  chartered fre ig h t we agree to  pa y  a 
to ta l loss.”  I  sta te  th e  barga in  thus w ith o u t 
reference to  physica l loss as, on th e  facts o f  the  
present case, th e  assured cannot say th a t  th e y  
were p revented b y  phys ica l causes, fo r  m ore than  
h a lf  o f  the  cargo was in  fa c t ca rried  to  destination  
m th e  M ount Taygetus a fte r  te m p o ra ry  repairs, 
a lthough  a t  th e  instance o f  and b y  th e  salvors, 
and n o t b y  the  assured.

The m a in  d if f ic u lty  in  a r r iv in g  a t  th e  correct 
in te rp re ta tio n  o f  “  com m ercia l p reven tion  ”  in  th e  
question so fram ed arises fro m  th e  legal necessity 
o f  observing the  p rin c ip le  o f  th e  law  o f con trac t, 
th a t  th e  prospect o f a co n tra c t p ro v in g  fin a n c ia lly  
unp ro fitab le , how ever ce rta in  th e  prospect m ay  be, 
is n o t o f  its e lf  p reven tion , and is no g round fo r  
release fro m  th e  ob liga tions o f  th e  con tra c t. A  
sh ipow ner m ay  have made an unw ise bargain, o r 
th e  co n tra c t m ay  have p roved  m ore expensive in  
perform ance th a n  he had an tic ip a te d  ; b u t ne ithe r 
fa c t en title s  h im  to  c la im  th a t  he is in  a com m ercia l 
sense prevented fro m  ca rry in g  o u t his prom ise. 
The  la w  says s im p ly  th a t  i f  he has made w h a t 
proves to  be a bad barga in  th a t  is h is m is fo rtune , 
b u t th a t  i t  does n o t a ffo rd  h im  any excuse fo r  
non -pe rfo rm ance ; and  th a t  is because such a 
release w ou ld  n o t be, in  accordance w ith  th e
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con trac t, co rre c tly  in te rp re ted  (see per E a r l 
L o rebu rn  in  Tennants (Lancashire) L im ited  v . C. S. 
Wilson and Co. Lim ited  (116 L .  T . R ep. 780 ; (1917) 
A . C. 510). The  con trac tua l d u ty  o f  th e  shipowner 
to  th e  cargo ow ner to  repa ir th e  ship when damaged 
a t his ow n cost and regardless o f th e  p ro f it  and loss 
account o f  the  voyage as s ta ted  b y  K ennedy, J . in  
Hansen v . Dunn (sup.), a t p . 110, is a mere illu s tra 
t io n  o f  th e  general p rinc ip le . T h is  p rinc ip le , in  
m y  v iew , rules o u t th e  con ten tion  th a t  the  cost o f 
te m p o ra ry  repairs b y  its e lf  constitu tes any tes t. 
The ru le  expressed in  cases lik e  th e  Bessie M orris  
th a t  in  com m ercial con tracts com m ercia l p reven tion  
is equ iva lent to  physica l p reven tion , has there fore  to  
be harm onised w ith  th is  ru le  o f ho ld ing  a m an to  his 
con tra c t, though  i t  be fin a n c ia lly  to  his ow n le t  o r 
h indrance. B o th  rules are fundam en ta l and the  
so lu tion  m ust transgress ne ither. The w a y  o f 
escape fro m  th e  a n tim o n y , in  m y  v iew , lies in  a 
th ird  p rinc ip le  o f th e  law  o f  con tra c t—-tha t a 
co n tra c t m ay  be in tended  b y  b o th  parties to  be 
dependent fo r  th e ir  m u tu a l benefit upon some basic 
co nd ition— such as th e  con tinued  existence o r 
a v a ila b ility  o f  a p a rt ic u la r  th in g , o r sta te  o f a ffa irs, 
so th a t  i f  th e  co n d itio n  fa ils  th e  c o n tra c t is d is 
charged, o r, a t any ra te , becomes unenforceable : 
Taylor v . Caldwell (3 B . &  S. 826) o r Jackson v . 
The Union M arine Insurance Company Lim ited  
(2 Asp. M ar. L a w  Cas. 235 ; 31 L .  T . Rep. 789 ; L . 
Rep. 10 C. P. 125), o r Bank Line Lim ited  v . A rthur 
Capel and Co. (14 Asp. M ar. L a w  Cas. 370 ; 120 
L . T . Rep. 129 ; (1919) A . C. 4 35 ); and see also Be 
an Arbitration between Comptoir Commercial 
Anversois and Poxver, Son, and Co. (122 L .  T . Rep. 
5 6 7 ; (1920) 1 K . B . 868), per Bankes, L .J . (122 
L .  T . Rep. a t  p. 572 ; (1920) 1 K . B .
a t  pp. 886-887) ; S cru tton  on C harter-parties 
13 th  ed it., a t  p . 110 and fo llo w in g  pages, 
and th e  cases the re  c ited . The  basic co nd ition  
under th e  ch a rte r-p a rty  here (a t an y  ra te , 
w ith  th e  shipow ner’s com m on law  l ib e r ty  o f 
tran sh ip m e n t excluded fro m  i t  b y  th e  p o lic y  
res tr ic tio n  o f  th e  ven tu re  to  perform ance b y  the  
M ount Taygetus alone) was th e  con tinued  existence 
and a v a ila b ility  o f  th e  M ount Taygetus th ro u g h o u t 
th e  voyage. I f  th e  M ount Taygetus should be a t 
an y  tim e  d u rin g  th e  co n tra c t voyage rendered by  
sea perils  incapable o f  com p le ting  th e  voyage 
w ith in  a reasonable tim e  so as to  earn th e  fre ig h t, 
then  w he the r th e  in c a p a b ility  was phys ica l o r 
com m ercia l, th e  basic cond ition  o f  th e  con tra c t 
w ou ld  be broken, and th e  ch a rte r-p a rty  co n tra c t 
ipso facto discharged, as L o rd  Sum ner said in  
Bank Line Lim ited  v . A rthur Capel and Co. (sup .); 
or, a t  an y  ra te , each p a rty  w ou ld  have th e  op tion  
o f  tre a tin g  th e  co n tra c t as a t  an end. O n th a t  
fo o tin g  i t  is clear th a t ,  i f  th e  ship as a m erchant 
sh ip em ployed in  a sh ipow ner’s business should be 
so damaged th a t  as one o f  h is fleet and an asset 
o f  h is business i t  w ou ld  n o t be w o rth  his w h ile  to  
in c u r the  cost o f  repa ir, th e  sh ip  w ou ld  be com m er
c ia lly  lo s t and th e  basic co nd ition  w ou ld  be b roken ; 
th e  charte re r’s r ig h t to  ins is t on carriage o f  the 
cargo to  destination , and th e  ow ner’s to  ins is t on 
paym en t o f fre ig h t, w ou ld  b o th  lapse. The  view  
th a t  one o f  th e  ways, perhaps th e  m a in  w ay, in  
w h ich  an actua l loss o f fre ig h t m ay happen under 
a fre ig h t p o licy  is th ro u g h  the  ship ceasing to  ex is t 
o r be ava ilab le  fo r  th e  earn ing o f th e  fre ig h t seems 
to  be a lm ost ind ica ted  b y  the  language o f sect. 3, 
sub-sect. (2) (b), o f th e  A c t ; i t  is a t least in  ha rm ony 
w ith  i t .  On th a t  fo o tin g  de live ry  in  th e  M ount 
Taygetus a t th e  destina tion  defined b y  th e  charte r- 
p a r ty  o f  enough cargo to  earn th e  lu m p  sum 
fre ig h t hav ing  been p revented b y  perils  o f  the  sea,

there  w ou ld  be an a c tu a l to ta l loss o f  fre ig h t u n d e r 
th e  po licy .

The f irs t  question lo g ica lly  in  the  appeal is, th e re 
fore , w he ther th e  fac ts  in  evidence are su ffic ien t 
to  establish a com m ercia l loss o f  th e  M ount Tay
getus judged  b y  the  c h a rte r-p a rty  c r ite r io n . I t  was 
urged b y  th e  respondents th a t  no evidence was led 
b y  th e  assured as to  e ith e r th e  vessel’ s repa ired  
va lue o r the  cost o f  perm anent repa irs ; and th a t  
such evidence was essential to  p rove  a com m ercia l 
loss o f  sh ip , w he ther as a cons truc tive  to ta l loss 
under a h u ll p o licy , o r as a com m ercia l loss o f  the  
c a rry in g  vessel under a co n tra c t o f  a ffre ig h tm e n t. 
B u t th e  issue is a ju r y  question, and, in  m y  v iew , 
precise figures on th a t  com parison are o n ly  requ ired  
i f  th e  tw o  figures are l ik e ly  to  be near each o ther, 
and in  th is  case I  cannot see th a t  th e y  were. The 
fa c t th a t  th e  salvors, when th e y  g o t th e  M ount 
Taygetus to  E urope  and realised th e  cargo, sold th e  
sh ip  to  be b roken up, raises a p resum p tion  th a t  
th e y  th o u g h t th e y  had  no b e tte r  m a rke t fo r  h e r. 
and th a t  to  re p a ir her w ou ld  n o t pay. The  te rr ib le  
s lum p in  sh ipp ing  values w h ich  s t i l l  p reva iled  a t  th e  
t im e  is com m on know ledge. I ,  there fore , d ra w  th e  
inference o f  fa c t th a t  the  cost o f  perm anent repa irs, 
added to  the  ne t cost o f  te m p o ra ry  repairs and  o th e r 
costs to  be incu rre d  in  g e ttin g  th e  vessel to  th e  p o rt 
o f  repa irs, as shown on pp . 54-6  (b u t in c lu d in g  th e  
sh ip ’s p a rt o f  th e  l ia b i l i t y  fo r  f u l l  salvage cla im s, 
th a t  is, th e  a rb itra t io n  c la im  o f  14,6001. as w e ll as 
the  11,0001., w ith  c o n tr ib u to ry  values assessed as 
in  Jan u ary , 1934), w o u ld  c e rta in ly  have exceeded 
th e  m a rke t va lue o f  the  sh ip  when repa ired. B u t 
the re  are tw o  fu r th e r  aspects. The f irs t  is  th e  
sa lvo r’s lien , reducing  th e  va lue o f the  sh ip  to  th e  
ow ner b y  t i ie  figu re  a t w h ich  th a t  lie n  w o u ld  
u lt im a te ly  be assessed a fte r  a rb itra tio n . The  
second is the  va lue o f  the  w reck w h ich , in  consider
ing  th e  com parison in  te rm s o f business prudence, 
has also to  be b ro u g h t in . I f  so, the  conclusion o f  
fa c t seems to  me to  be l i f te d  a ltogethe r o u t o f  the  
region o f  doub t. B u t even i f  we assume the  
p o s s ib ility  o f  a d o u b t rem a in ing  as to  w hether, on 
th e  fac ts  subsequently know n, th e  assured have 
q u ite  discharged th e  onus o f  p ro v in g  a com m ercia l 
loss o f  th e ir  sh ip , i t  is im p o r ta n t to  bear in  m in d  
th e  legal p rin c ip le , th a t  in  a com m ercia l adven tu re  
m en m us t know  where th e y  are, and be free to  take  
and a c t on im m ed ia te  decisions in  th e  lig h t  o f  th e  
faets as know n to  th e m  a t the  tim e , assum ing 
reasonable assurance th a t  th e y  have ta ke n  a ll 
possible steps to  o b ta in  th e  necessary in fo rm a tio n  
(see per S cru tton , J . as he th e n  was, in  Embiricos 
v . Reid and Co. (12 Asp. M ar. L a w  Cas. 513 ; (1914) 
111 L .  T . R ep. 291 a t p. 293 ; (1914) 3 K . B . a t  p . 
54), a case where he was dea ling w ith  res tra in ts  
o f  princes in  regard to  a c h a rte r-p a rty  in  w h ich  he 
c ite d  the  view s o f  Lush , J . in  Geipel v . Smith  (1 Asp. 
M ar. L a w  Cas. 268 ; 26 L .  T . R ep. 361 ; L . Rep. 
7 Q. B . 404) and o f  L o rd  G orell in  The Savona 
(1900, P . 252, a t p . 259) and said : “  Com m ercia l 
men m us t n o t be asked to  w a it  t i l l  the  end 
o f  a long  de lay to  fin d  o u t fro m  w h a t, in  fa c t, ha p 
pens w he ther th e y  are bound b y  a co n tra c t o r n o t ; 
th e y  m ust be e n tit le d  to  a c t on reasonable com 
m erc ia l p ro b a b ilit ie s  a t  th e  t im e  when th e y  are 
ca lled upon to  m ake up  th e ir  m inds.”  L o rd  
Ten te rden , C. J . d irec te d  the  ju ry ,  in  Doyle v . Dallas 
(1 M . &  R . a t  p . 54), a c la im  fo r  cons tru c tive  to ta l 
loss on a h u ll p o lic y , in  the  fo llo w in g  te rm s : “  The 
o n ly  question is, w hether th is  am ounts to  a to ta l 
loss ? The sh ip  is n o t b o d ily  and  specifica lly  
lo s t ; b u t circum stances m ay  have occurred w h ich , 
accord ing to  th e  law  established in  cases o f  m arine  
insurance, arc e q u iva len t to  a to ta l loss. I  th in k
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the  circum stances in  th is  case w il l  have th a t  effect, 
i f ,  a t th e  t im e  o f  th e  sale, th a t  measure, on the 
sound exercise o f  th e  best ju d g m e n t, appeared 
m ost beneficial to  a ll pa rties . I t  is n o t enough 
th a t  th e  ow ner acted honestly  in  the  sale, and 
in tended  to  do fo r  th e  best ; the  underw rite rs  are 
n o t liab le  unless he fo rm ed  a correct ju d g m e n t, 
th a t  is to  say, th e  best and soundest ju d g m e n t 
w h ich  cou ld  be fo rm ed  under th e  c ircum stances 
w h ich  then  ex is ted. N o th in g  less th a n  th is , in  
m y  op in ion , w il l  m ake a to ta l loss w h ile  th e  ship 
continues in  existence.”  A lth o u g h  th e  ju r y  in  th a t  
case fo u nd  aga inst the  p la in t if f ,  the  acceptance b y  
L o rd  Ten te rden  o f  the  r ig h t  o f  the  assured to  tre a t 
th e  vessel as to ta l ly  lo s t, i f  he honestly  came to  th a t  
conclusion on the  in fo rm a tio n  w h ich  then  existed, 
embodies th e  same p rin c ip le  as th a t  expressed b y  
th e  la te  S c ru tto n , L .J . On th is  p rin c ip le  I  th in k  
the assured here were in  fa c t e n tit le d  to  t re a t the  
M ount Taygetus as lo s t b o th  on the  28 th  December, 
1933, when th e y  gave th e ir  no tice  o f  abandonm ent 
in  London , and on th e  5 th  F eb ru a ry , 1934, when 
eve rybody  concerned, o th e r th a n  th e  underw rite rs  
on fre ig h t, decided th a t  th e  adventu re  m u s t be 
abandoned, and the  ship re linqu ished  to  the  salvors. 
The d o m in a n t fac ts  in  the  m inds o f  the  assured on 
those dates m us t have been, f irs t ,  th e  salvage 
p os ition , a lie n  on sh ip  and  cargo fo r  1 1 ,0001 . 
ce rta in , and a fu r th e r  c la im , w h ich , on th e  27 th  
Jan u ary , th e y  had p u t  a t 14,5001., on th e  te rm s 
o f  th e  agreem ent da ted  the  2 7 th  December, 1933, 
w h ich  is a t p. 65 o f  th e  papers ; and, secondly, th e  
v e ry  grave degree o f  damage in v o lv in g , as the  
M aster cabled, an im p o s s ib ility  o f  res to ra tio n  to  
seaworthiness. In  th e  course o f  th e  a rgum en t 
there  was m uch discussion as to  w he ther the  voyage 
ra th e r th a n  the  ship was th e  basic conception  to  
w h ich  a loss under a fre ig h t p o lic y  m u s t be re la ted . 
I t  was also said b y  counsel fo r  th e  respondents th a t  
even i f  th e  loss o f  the  c a rry in g  ship was (as I  th in k )  
the  d o m in a n t co n d itio n  o f  th e  assured’s r ig h t  to  
recover, in  considering w he ther the re  was such a 
loss o f  sh ip  under th e  ch a rte r-p a rty , th e  am ount 
o f  fre ig h t receivable should be deducted fro m  the  
cost o f  re p a ir  side o f  th e  com parison before the  
com m ercia l resu lt cou ld  be seen. On th is  question 
m any passages fro m  judgm en ts  were c ite d  to  us 
pro  and  contra, in c lu d in g  the  m uch discussed second 
sentence in  the  advice o f  B la ckb u rn , J . to  the  
House o f  L o rds  in  R ankin and others v .  Potter and 
others (2 Asp. M ar. L a w  Cas. 6 5 ; 29 L .  T . R ep. a t 
p. 148 ; L .  Rep. 6  H . L .  a t  p . 117). I f  I  am  r ig h t  
in  w h a t I  have a lready  said in  fa v o u r o f  the  
appe llan ts  i t  is n o t necessary in  th e  present 
appeal to  de term ine  th a t  question  o f  la w  ; 
b u t I  fee l bound to  say th a t  i t  seems to  me 
v e ry  d if f ic u lt  to  b r in g  in  the  va lue o f  the  fre ig h t 
receivable a t des tin a tio n  on th e  assets side o f  the 
account w ith o u t tre a tin g  th e  pecun ia ry  outcom e 
o f  th e  voyage as th e  c r ite r io n  o f  loss o f  fre ig h t ; 
and th a t ,  in  m y  v iew , is to  transgress th e  p rin c ip le  
th a t  a m an cannot ge t o u t o f  h is co n tra c t m ere ly  
b y  show ing th a t  i ts  resu lt w i l l  be f in a n c ia lly  
un favourab le  to  h im self. I  recognise th a t  there  are 
m any phrases in  th e  o ld  cases— and some in  la te r 
cases— a bou t loss o f  th e  voyage, o r o f  th e  ven ture , 
or fitness o f  the  sh ip  “  to  com ple te  th e  voyage,”  
o r e q u iva len t words, and m any references to  fre ig h t, 
b u t I  do n o t th in k  th e  tre n d  o f a c tua l decisions o r 
oven o f  ju d ic ia l o p in io n  has been to  tre a t the  
P ro fitab le  o r unp ro fita b le  p ro b a b ilit ie s  o f  the  
voyage a fte r  a casua lty  as a te s t fo r  loss o f  fre ig h t 
under th e  po licy .

On th e  o ther hand, i t  m ay  w e ll be th a t  even 
exclud ing  the  opera tion  upon th e  c o n tra c t ven tu re  
° t  mere de lay (w h ich  is made an inadm iss ib le  con- 
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sidéra tion  in  th e  present p o lic y  b y  clause 7 o f the  
In s t itu te  Clauses), th e  p rin c ip le  o f Jackson v . 
Union M arine Insurance Company L im ited (sup.) 
and th e  fru s tra tio n  decisions o f th e  House o f Lo rds 
d u rin g  and a fte r the  W a r have a p roper app lica tion  
in  a case where i t  can be shown th a t  a lthough  the  
ship is n o t “  lo s t,”  th e  whole basis o f th e  adventure  
has been destroyed b y  a p e ril insured against ; and 
i t  m ay in  special circumstances be possible to  estab
lish  such a case w ith o u t a t th e  same tim e  tra n s 
gressing th e  p rinc ip le  th a t  a co n tra c t does n o t 
cease to  be b in d in g  m ere ly  because i t  is, o r has 
become, unp ro fitab le . Indeed, in  th e  present case 
the  in fo rm a tio n  conveyed b y  cables to  th e  assured 
in  London  c e rta in ly  seemed to  in v ite  th e  inference 
th a t  th e  whole adventure  had been destroyed ; and 
a p a rt fro m  In s t itu te  Clause N o. 7 I  m ig h t have 
been prepared to  a p p ly  th a t  inference here. As i t  
is, I  express no op in ion— even as to  th e  effect o f  
th a t  clause— pre fe rring  to  rest m y  ju d g m e n t on the 
ac tua l com m ercia l loss o f th e  ship w ith in  th e  
m eaning o f  the  ch a rte r-p a rty , o r a lte rn a tiv e ly  on 
the  g round th a t  in  th e  circumstances know n to  
the  assured a t the  tim e , th e ir  decision to  tre a t i t  
as an ac tua l loss was ju s tif ie d  under th e  charte r- 
p a r ty  co n tra c t and under th e  po licy .

The preceding p a rt o f  th is  judg m e n t (except the  
second paragraph on the  f irs t  page) was w r it te n  
b y  me w ith o u t hav ing  read the  judgm ents o f m y  
learned b re th ren, b u t I  have now read them  and 
realise th a t  a lthough  we a ll reach th e  conclusion 
th a t  the  assured are e n tit le d  to  ou r judgm en t, m y  
b re th ren  reach i t  b y  a d iffe re n t rou te  to  m ine. 
B o th  th e ir  judgm ents express th e  v iew  th a t  th e  
present pos ition  is covered b y  a u th o r ity , no t, i t  is 
true , b y  a c tua l decision o f  th e  precise p o in t, b u t 
b y  such de libera te  expressions o f op in ion  and o f  
reasoning in  p a ri materia th a t  we ought to  fo llo w  
th e  lin e  o f  th o u g h t so ind ica ted. H a d  I  taken  th is  
v ie w  o f th e  ju d ic ia l passages on w h ich  th e y  ch ie fly  
re ly  I  should have fe lt  bound to  fo llo w  th e ir  lead, 
b u t I  do no t. I n  p a rt ic u la r  I  am n o t satisfied th a t  
th e  d is tin c tio n  was in  those cases being consciously 
d raw n  b y  the  various judges whose words th e y  c ite  
between th e  tw o  w h o lly  d is t in c t legal positions 
w h ich  I  have endeavoured to  state, nam e ly  (a) no 
release o f th e  shipow ner fro m  th e  ob lig a tio n  o f  h is 
co n tra c t th ro u g h  his fre ig h t co n tra c t ha v in g  b y  the  
opera tion  o f excepted pe rils  become unp ro fitab le—  
even ru in o u s ly  so— and (6 ) th e  fa ilu re  o f  a basic 
co nd ition  o f h is o b liga tion , such as occurs when b y  
th e  lik e  perils  e ith e r th e  ca rry in g  ship is los t, 
p h ys ica lly  o r com m erc ia lly , and so rendered u n 
ava ilab le  fo r  perform ance o f th e  con tra c t o f 
a ffre ig h tm e n t accord ing to  its  te rm s, express o r 
im p lied , o r th e  w hole adventure  is frus tra ted , 
(o) leaves th e  shipowner s t i l l  bound b y  h is d u ty  to  
de live r th e  cargo a t destina tion— he cannot say 
th a t  he is  “  p revented ”  b y  th e  perils  fro m  ca rry ing  
o u t his con tra c t o r th a t  he has th e re b y  “  lo s t h is 
fre ig h t ”  ; he has s im p ly  to  repa ir h is sh ip a t h is 
ow n cost and stom ach h is pecun iary loss as best 
he m ay. (b), on th e  o th e r hand, releases h im  fro m  
h is con tra c t and en title s  h im  to  say : “  I  have lost 
th e  power o f ca rry in g  o u t m y  co n tra c t b y  reason 
o f th e  con tra c t ship being no longer ava ilab le , o r 
th e  fru s tra tio n  o f the  adventure  ; im p o s s ib ility  o f  
perform ance has supervened b y  th e  fa ilu re  o f  a 
basic co nd ition  o f th e  co n tra c t ; the  con tra c t is a t 
an end o r a t any ra te  I  am  released fro m  m y  con
tra c t  o b liga tion  in  accordance w ith , and n o t in  
breach of, m y  con trac t, free to  a c t upon the  ac tua l 
business pos itio n  in  accordance w ith  m y  business 
in te res t and to  say to  m y  insurer I  have, in  the  
com m ercia l sense o f  m y  p o licy , lo s t m y  fre ig h t.”

In  p a rticu la r, in  descrip tive  expressions to  be
H
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found  in  th e  decided cases about th e  co nd ition  o f 
th e  sea-damaged ship, I  do n o t th in k  th a t  “  fitness 
to  com plete the  voyage”  is a lways in tended to  mean 
a cond ition  o f less e ffective  repa ir th a n  th a t  requ ired 
to  restore th e  ship to  a co nd ition  o f perm anent 
fitness b ro a d ly  s im ila r to  its  p re-casua lty state.

I  agree w ith  b o th  b y  b re th ren  th a t  the  in fo rm a l 
s ta tem en t o f salvage and general average expenses 
jo in t ly  prepared b y  the  d is tingu ished  average 
ad justers on the  tw o  sides m ay be trea te d  as a 
sta tem en t o f the  cost o f repairs, and expenses in c i
den ta l to  repa ir, fro m  Magellanes to  the  p o in t o f 
de live ry  o f cargo a t con tra c t destina tion  ; and 
th a t  in  th e  estim ate  o f com m ercia l loss o f ship i t  
is a ll re levan t. I  also agree w ith  th e ir  conclusion 
th a t  th e  p ru d e n t owner, p a r ty  to  the  ch a rte r-p a rty , 
w o u ld  on those figures ce rta in ly  have decided n o t 
to  prosecute the  adventure  fu rth e r  i f  he was free 
to  choose. B u t  I  do n o t accept th e  pos ition  th a t  
those figures stand ing  alone sa tis fy  the  insurance 
te s t o f loss o f fre ig h t, o r loss o f e ithe r ship o r 
a d ven tu re  as w o rk in g  a loss o f fre ig h t in  the 
insurance sense. So to  tre a t them  seems to  me to  
be equ iva len t to  ta k in g  a p ro f it  and loss account 
o f th e  voyage, -and  to  conclud ing th a t  there  is a 
loss o f  fre ig h t under th e  p o licy , because the  charte r- 
p a r ty  voyage had p roved  unp ro fitab le . I  cannot 
see an y  w a y  o u t o f th a t  legal d if f ic u lty  unless there  
has been e ithe r loss o f sh ip abso lu te ly  and no t 
m ere ly  re la tiv e ly  to  th e  voyage, o r loss o f  the  
adventure  b y  fru s tra tio n . In  th e  present case, as 
I  have a lready said, I  am  satisfied th a t  the  ship was 
lost, basing m y  conclusion upon th e  inference w h ich  
a lthough  the  issue, as I  see i t ,  was n o t fu l ly  d is 
cussed in  the  co u rt below, I  th in k  we are e n tit le d  
as a C ourt o f Appea l, in  th e  circumstances o f  the 
present case, to  d raw  fro m  th e  facts w h ich  are 
beyond d ispu te . H a d  I  fe lt  any d o u b t upon the  
r ig h t inference to  be d raw n. I  should have proposed 
th a t  the  case should be sent back fo r  fu r th e r  con
s ide ra tion  ; b u t no fu r th e r  evidence is, so fa r  as 
I  can see, ava ilab le  w h ich  cou ld  a lte r th e  pos ition  
o f fa c t a lready made clear. T h is  being so, I  th in k  
i t  is ou r d u ty  to  d raw  o u r ow n inference and no t 
to  send th e  case back.

In  the  m idd le  o f h is judg m e n t Greene, L .J .  states 
as h is conclusion o f law , fo u r propositions. W ith  
the f ir s t  tw o  I  agree w h o lly  and w ith o u t q u a lif i
ca tion  ; construc tive  to ta l loss o f sh ip is in  no w ay 
the c r ite r io n  o f a com m ercia l loss o f the  chartered 
ship w ith in  the m eaning o f the  ch a rte r-p a rty . B u t 
in  h is th ird  and fo u rth  p ropositions he expresses 
th e  v ie w  th a t  in  a case lik e  th e  present where th e  
repairs necessary to  ca rry  th e  co n tra c t cargo to  
des tina tion  fa l l  fa r  sho rt o f th e  repairs necessary 
to  restore the  ship to  su b s tan tia lly  w h a t she was 
before the  casua lty , able to  keep her class and to  
be an e ffective  u n it  in  the  shipow ner’s com m ercial 
flee t, th e  cost o f th e  “  te m p o ra ry  ”  repairs b rough t 
in to  an account such as th a t  appearing on pp. 
54 -56  o f  ou r docum ent w i l l  tu rn  the  balance and 
produce a loss o f th e  voyage, and there fore  o f the 
fre ig h t w ith in  th e  ch a rte r-p a rty  co n tra c t o r a t 
least w ith in  the  fre ig h t insurance con trac t. F rom  
th a t  v iew  I  feel bound, w ith  diffidence, b u t de fin 
ite ly , to  dissent fo r  the  reasons w h ich  I  t r u s t  I  
have made clear in  th e  earlie r p a rt o f m y  judgm en t.

I  have read w ith  care a ll th e  cases c ite d  to  us, 
and  a good m any more ; and a good deal o f the  te x t 
books on and round  th e  sub ject, b u t I  do n o t th in k  
i t  necessary o r useful to  discuss them  in  d e ta il.

I  agree th a t  the  appeal should be a llow ed.
Appeal allowed.

S olic ito rs : fo r  the  appellants, Ince, Uoscoe, Wilson, 
and  Glover; fo r  th e  respondents, Waltons and Co.
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A p r i l  27, 28 ; M a y  7 and  19, 1936.

(B e fo re  L a n c t o n , J . ,  ass is ted  b y  T r in i t y  
M as te rs .)

The Genua, (a)

C ollis ion  near Beacky Head in  fog— Damaged 
vessel beached at Dover under harbour
master's directions— Whether f  urther damage by 
beaching consequence o f co llis ion— Exercise o f 
“  o rd in a ry  nau tica l s k i l l , "  the test— A p p o r
tionm ent o f blame fo r  co llis ion  : fo u r-fifth s  and  
one-fifth— M easure o f damages— Costs.

I 'h is  was a c la im  brought by the owners o f the 
B r it is h  steamship G ra in to n  against the owners 
o f the German steamship G enua  fo r  damages in  
respect o f a co llis ion between the two vessels 
which occurred, in  foggy weather, on the evening 
o f the 2 1  st June, 1935, in  the v ic in ity  o f Beachy 
Head. A fte r the co llis ion , the G ra in to n ,  which  
was badly holed, was taken to Dover w ith  the 
help o f a tug, and was there beached, to save her 
fro m  s ink ing , at a spot opposite the Custom 
House, to which she was directed by the harbour
master. She took the ground well, but a fte r
wards became buckled and the p la in t if fs  
included in  the ir c la im  against the defendants 
the consequential damage sustained by the 
G ra in to n  as the result o f having to be beached. 
The p la in t if fs ' case teas that the G ra in to n  was 
proceeding up the Channel, on a voyage from  
Venice to the Tyne, in  ballast. The weather 
had become foggy, and she was sounding fog  
signals. W hen those on board her heard long 
blasts fro m  a vessel apparently some distance 
away and bearing on the p o rt bow, the wheel o f 
the G ra in to n  was starboarded. Shortly  a fte r
wards the G enua  came in to  sight about a 
quarter o f a m ile  away on the po rt bow, and the 
wheel o f the G ra in to n  was again starboarded, 
but, as the G enua  appeared to be shaping to 
cross the course o f the G ra in to n  at high speed, 
the G ra in to n ’s engines were ordered f u l l  astern, 
and her wheel was p u t hard-a-port. Im m e
d iate ly afterwards, the G enua  struck the 
G ra in to n  a very heavy blow on the p o rt side, 
doing so much damage that the G ra in to n  had to 
obtain salvage assistance and i t  became 
necessary to beach her, whereby the G ra in to n  
sustained fu rth e r damage. The G ra in to n  
charged the G enua  w ith  negligently and  
im p rope rly  a lte ring her course to p o rt and  
fa i l in g  to pass the G ra in to n  portside to portside. 
The defendants alleged that the G enua , w h ils t 
proceeding down the Channel w ith  engines 
w orking at half-speed, and sounding signals 
fo r  fog , heard on her starboard bow the signa l 
o f the G ra in to n . The G enua  stopped her 
engines and fu rth e r signals were exchanged.

(a) Reported by J. A. 1’btrib, Bsq., B»rrl»ter-at-L»w.
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Some tim e afterwards, the G ra in to n  came in to  
sight bearing on the G enua ’s starboard bow, and  
apparently about on a p a ra lle l course to that o f 
the G enua  and in  a pos ition  to pass the G enua 
starboard to starboard. The G ra in to n  was then 
observed to sw ing suddenly to starboard, where
upon the engines o f the G enua  were p u t f u l l  
speed astern and  her wheel hard-a-starboard, 
but the G ra in to n ,  coming on at high speed, w ith  
her p o rt side struck the stem and p o rt bow o f the 
G enua , doing damage, fo r  which the defendants 
counterclaimed. A s  to the damage sustained 
by the G ra in to n  through beaching, the defend
ants denied that i t  was a consequence o f the 
collis ion , or that i t  was unavoidable. I t  was 
contended at the hearing that the G ra in to n  had 
been beached in  an im proper place.

H e ld, that, although the G e n ua ’s negligence in  
two o r three respects had contributed to the 
collis ion , as that vessel was, however, not p ro 
ceeding at f u l l  speed in  the fog  and d id  not f a i l  
to stop her engines on hearing the s igna l o f the 
G ra in to n ,  her navigation was certa in ly  much 
less blameworthy than that o f the G ra in to n ,  
which  “  d id  nearly  everything wrong,”  and  
that, accordingly, the blame w ould  be appor
tioned as to fo u r-fifth s  on the G ra in to n  and  
one-fifth on the G enua , the costs (except as 
mentioned below) to fo llo w  the p ropo rtions o f  
blame.

H eld, fu rth e r, as to the consequential damage, on 
the au thority  o /T h e  M e ta g a m a  (29  L I.  L .  Rep., 
p p .  76 , 253), that, the E ld e r B reth ren ’s advice 
being that there was no lack o f o rd in a ry  nau tica l 
s k il l on the p a r t o f those in  charge o f the 
G ra in to n  in  beaching her where they d id , the 
p la in t if fs  succeeded on that p o in t, and were 
entitled to have the costs o f that issue.

T h e  M e ta g a m a  (29  L I .  L .  Rep., p p .  76 and 253, 
e t seq. ( I I .  L .) ,  followed.

Damage by collision and subsequent beaching.
The p la in tif fs  were Messrs. R . Chapman and 

Son, o f  Newcastle-on-Tyne, owners o f  the  
steam ship Grainton (6341 tons gross). The 
defendants were th e  owners o f th e  steamship 
Genua (1980 tons gross), o f  H am burg . The p la in 
t if fs  c la im ed damages against th e  defendants in  
respect o f  a co llis ion  w h ich  occurred between the  
Grainton and th e  Genua, in  th e  E n g lish  Channel on 
th e  evening o f  th e  21st June, 1935, in  foggy w eather, 
and, fu r th e r , in  respect o f  damage sustained b y  the  
Grainton as a resu lt o f  hav ing  had to  be beached 
m  consequence o f  th e  said co llis ion. The defend
ants, in  th e ir  defence, a lleged th a t  th e  co llis ion  was 
nue to  th e  negligence o f  th e  p la in tiffs , and th e y  
counte rc la im ed fo r  th e  damage sustained b y  the  
Genua. T he y  denied th a t  the  damage sustained b y  
the  Grainton th ro u g h  beaching was a consequence 
o f  th e  co llis ion.

The  fac ts  as found  b y  th e  learned  judge  and  the  
contentions o f  counsel appear fu l ly  fro m  the  
reserved ju d g m e n t, w h ich  was de live red  on the  
19 th  M ay. U pon th e  question o f  l ia b i l i t y  fo r  
consequentia l damage, his Lo rd sh ip  dea lt a t con
siderable leng th  w ith  the  opin ions o f Lo rds H aldane, 
H uned in , and Shaw, as to  w h a t th e y  regarded as 
oemg th e  established law  on th e  sub ject, in  the  
°ase o f  The Metagama (29 L I .  L .  R ep ., a t p . 253, 
et *eq.).

K .  S. Carpmacl, K .C . and  I I .  L . Holman, fo r  the  
p la in tiffs .

B. F . Hayward, K .C . and I I .  G. W illm er, fo r  the  
defendants.

Langton, J.— T his  is a case o f  a co llis ion  in  fog 
between an E n g lish  and a Germ an steam ship, and 
th e  case has been o f  some im portance  b y  rais ing 
v e ry  c le a rly  a p o in t as to  consequentia l loss b y  
strand ing . M r. Carpm ael, th e  lead ing  counsel fo r  
th e  p la in tif fs , has p u t a t  m y  disposal th e  ve ry  
c lear sta tem ents o f  th e  la w  on th is  m a tte r  to  be 
found  in  th e  case o f  The Metagama (29 L I.  L .  Rep. 
76, 253), w h ich  have n o t, I  th in k ,  received the  
a tte n tio n  in  th is  c o u n try  th a t  th e y  c le a rly  m e r it. 
As I  have founded m y  ju d g m e n t upon th e  la w  as 
s ta ted  in  th a t  case in  th e  House o f  Lo rds, I  w il l 
re fe r la te r  to  th e  case in  some de ta il.

D ea ling  w ith  th e  m a jo r issues in  the  case th e y  
concern the  resp o n s ib ility  fo r  a co llis ion  in  fog. 
The  co llis ion  happened o ff Beachy Head, and i f  i t  
were necessary to  fin d  th e  place o f  co llis ion  w ith  
precision I  should p re fe r the  defendants’ place to  
th e  p la in tif fs ’ . T h ro u g ho u t th is  case th e ir  evidence 
was fa r  m ore accurate, and th e ir  nav iga tion  was 
c e rta in ly  less b la m e w o rth y  th a n  th a t  o f  the  p la in 
t if fs .  There fore , i f  i t  became necessary to  f in d  the 
accuracy o f  the  one o r th e  o the r, th e  Germ an place 
w ou ld  com m end its e lf  to  me ra th e r th a n  the  
E ng lish .

The E ng lish  vessel, a vessel ca lled the  Grainton, 
is a large steam er o f  6341 tons gross and  423 ft. long. 
She was on a voyage fro m  Venice to  th e  T yne , in  
ba llas t, and was proceeding up  Channel on a course 
o f  82 deg. tru e . The Germ an vessel, th e  Genua, 
was a m uch sm alle r vessel o f  1980 tons gross and 
296 ft. long, and was on a voyage to  Cartagena, 
bound down Channel on a course o f  S. 6 6  deg. W . 
tru e . T h is  course was a ttacked  b y  counsel fo r  the  
p la in tiffs , b u t i f  established i t  means th a t  the  
o rig ina l courses were converg ing  a t an angle o f  
16 deg.

In  o rder to  m eet th e  general convenience, the  
evidence o f  th e  G erm an sh ip ’s witnesses was taken  
f irs t ,  and such witnesses as i t  was th o u g h t necessary 
o r p ru d e n t to  ca ll on beha lf o f  th e  B r it is h  ship 
were taken  subsequently.

On th e  m ain  issue— nam ely, the  nav iga tion  o f 
the  tw o  vessels p r io r  to  co llis ion— m y  v iew , I  
th in k ,  m ay  be sum m arised b y  saying th a t ,  so fa r  
as I  can resolve th e  m a tte r, th e  B r it is h  sh ip— the 
Grainton— d id  n e a rly  e ve ry th in g  w rong, and the  
Germ an sh ip  d id  a g rea t m any th ings  r ig h t and 
o n ly  tw o  o r th ree  th ings  th a t were w rong. I  th in k  
i t  is o n ly  fa ir  in  those circum stances to  deal w ith  
th e  E n g lish  sh ip ’s na v ig a tion  f irs t, because bo th  
m y  assessors and I  take  the  v ie w  th a t,  g iven  a 
sh ip w h ich  has behaved w ith  such fla g ra n t and 
avowed disregard o f  th e  C ollis ion R egu la tions and 
o f a ll seaman-like prudence, as th e  Grainton 
behaved in  th is  case, th e  o th e r vessel is e n tit le d  
to  ask th e  c o u rt (as M r. H a yw a rd  d id  n o t o m it 
to  do) to  consider he r na v ig a tion  w ith  m ore than  
usual sym pa thy .

The Grainton, in  a s ta te  o f  fog, in  w h ich  she does 
n o t c la im  to  have seen th e  Genua a t a g rea te r 
d istance th a n  a q u a rte r o f  a m ile , was proceeding 
a t he r fu l l  speed o f  ten-and-a -ha lf, possib ly eleven, 
kno ts. The s ta tem en t o f  c la im  upon he r beha lf 
makes m elancho ly  read ing, and, ta k in g  the  s ta te 
m en t o f  c la im  and th e  m aste r’s evidence together, 
th e  fo llo w in g  am azing s to ry  emerges. She was 
sounding he r w h is tle  fo r  fog (and I  hasten to  say 
th a t  in  he r fa vo u r, because th ro u g h o u t th e  whole 
proceeding i t  appears to  be the  o n ly  m a tte r  w h ich
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cou ld  be established in  he r favour), b u t a lthough  
she heard th e  Genua's w h is tle , as she says, fine on 
he r p o r t  bow, she d id  n o t stop o r even ease her 
engines. Ins tead  o f  com p ly ing  w ith  the  rules she 
to o k  no fu r th e r  no tice  o f th is  signal w h ich  she 
heard except to  sound a re p ly . H a v in g  heard 
ano ther b las t fro m  th e  Genua, s t i l l  on the  p o rt 
bow, she s t i l l  o m itte d  to  s top  o r ease, and added 
to  her o ffend ing  b y  s ta rboard ing  he r wheel 
10 deg., and a lthough  n o t in  s igh t o f th e  Genua 
she adve rtised  he r ac tion  b y  sounding a sho rt 
b las t. She cla im s to  have had t im e  to  s teady her 
he lm  on the  new course o f  92 deg., b u t s t i l l  she 
had ta ke n  no t im e ly  steps to  deal w ith  her speed 
unless th e  som ewhat shadowy c la im  to  have rung  
“  s tand  b y  ”  (w h ich  is n o t recorded b y  the  log and 
was a fte rw ards abandoned in  the  evidence) can be 
counted to  her c red it. E ven  when th e  Genua 
came in  s igh t a t a q u a rte r o f a m ile  the  f irs t in te n 
t io n  o f C apta in  Simpson, on board  th e  Grainton, 
seems to  have been to  t r y  to  c lear b y  speed and 
he lm , fo r  his f irs t o rde r was again to  s ta rboard  
10  deg., and ano the r he lm  signal was b low n, 
and when he had realised the  appa lling  nearness 
o f  th e  Genua, then  in  s igh t, seeing th a t  he cou ld  
no longer ignore th a t  fa c t, he d id , a t long  las t, 
s top  and reverse his engines. T h a t he d id  reverse 
h is engines seems to  be eve rybody ’s case and also 
th a t  he succeeded in  a rres ting  some p a rt o f  his 
ten -and -a -h a lf o r eleven kno ts.

I t  came as som eth ing m ore th a n  a shock to  me—  
as i t  w ou ld  to  anyone in  constan t tra v e l on the  
w a te r— to  hear th e  a u th o r o r c rea to r o f  th is  
h is to rica l chap te r o f e rro r observe in  the  witness- 
box th a t  he d id  n o t know  a t th e  t im e  th a t  he wras 
do ing  a n y th in g  w rong. W e m us t take  w h a t solace 
we can fro m  his la te r  adm ission th a t  he is n o t now 
in  th e  same sta te  o f  b liss fu l ignorance. I f ,  a fte r  
hearing  and read ing  th is  ju d g m e n t, he s t i l l  rem ains 
in  an y  d o u b t as to  his m is take , th e  fa u lt  w il l  no 
d o u b t be m ine, due perhaps to  a la ck  on m y  p a rt 
o f  th e  pow er o f  v iv id  and energetic expression. 
Such n a v iga tion  as th a t  was, o f course, m ore than  
enough to  cause a co llis ion , and m an y  a sh ip has 
had to  pa y  the  whole b i l l  in  an even m ore dangerous 
co llis ion  th a n  th e  present fo r  a m uch lig h te r  
o ffend ing. Indeed, to  use a com m ercia l expression, 
one m ig h t say th a t  i t  w ou ld  be in  th e  na tu re  o f  a 
bonus to  th e  owners o f th e  Grainton i f  any fa u lt  
cou ld  be fo u nd  on the  p a rt o f  the  o th e r vessel in  
th is  m a tte r.

M r. Carpm ael, w ith  h is usual courage, carried 
th e  v ra r in to  th e  enem y’s te r r ito ry  b y  a tta ck in g  
th e ir  whole c re d ib il ity , th e ir  course, and eve ry  
fea tu re  o f th e ir  n a v iga tion . I  owrn th a t,  fo r  m y  
own p a rt, I  shou ld  n o t have been unh ap p y  i f  I  
cou ld  have fo u nd  th a t  th e  whole o f  th a t  a tta c k  
was u n ju s tifie d . U n fo rtu n a te ly , however, the  
Germ an witnesses le f t  upon me a m ost u n h ap p ily  
d is tu rb in g  im pression. N o t o n ly  was one o f  th e ir  
im p o r ta n t documents— the  log— p a lpab ly  doctored, 
b u t th e y  were in  co n flic t over m a tte rs  o f  evidence 
w h ich  one w o u ld  have th o u g h t cou ld  h a rd ly  have 
been th e  sub ject o f co n flic t, and th e y  le f t  upon me 
a m ost c lear and d is tin c t im pression th a t  th e y  were 
concealing som eth ing and, possib ly, a g rea t deal.

In  o rde r to  te s t th e ir  s to ry  i t  is convenien t, I  
th in k ,  to  establish f ir s t  some o f  w h a t I  m ay  ca ll 
th e  outside fac to rs  w h ich  usu a lly  p rov ide  one 
w ith  an e ffic ien t check on evidence. To  begin 
w ith , th e  angle between these vessels a t the  tim e  
o f  co llis ion  fo r tu n a te ly  was n o t a t a ll in  d ispute. 
The angle was som eth ing lik e  50 deg.— about 
five  po in ts . Secondly, I  have the  assistance o f 
th e  surveyors, M r. S co tt and M r. Rogers, on the 
sub ject o f th e  speed a t th e  m om ent o f  im p ac t.

I  was v e ry  m uch  im pressed w ith  M r. S co tt’s 
evidence on th a t  m a tte r, and th e  conclusion a t 
w h ich  I  have a rr ive d  is th is , th a t  the re  was some 
su b s tan tia l speed upon th e  Genua a t th e  m om ent 
o f  co llis ion  w h ich , I  w o u ld  say, wras in  th e  ne igh
bourhood o f  fo u r kno ts. I  th in k ,  o f course, the  m a jo r 
speed was upon th e  Grainton, w h ich  s ta rte d  when 
the  vessels were in  s igh t w ith  a speed o f 1 0 £ kno ts 
and d id  n o t p ro b a b ly  manage to  reduce to  low er 
th a n  seven.

Those, I  th in k ,  upon th e  evidence o f th e  sur
veyors, are the  respective speeds o f th e  vessels, 
and, w o rk in g  backwards, one has to  ask oneself, 
how  was i t  th a t  th e  Genua came in to  co llis ion  w ith  
th e  Grainton w ith  a n y th in g  lik e  th a t  speed ? 
A ga in , he r evidence supplies n o th ing  t ru s tw o r th y  
a t  a ll. H e r m aster cons is ten tly  c la im ed th a t  she 
was stopped a t the  tim e  o f  the co llis ion , b u t, 
dem onstrab ly , she c e rta in ly  was n o t stopped a t a ll 
a t th e  tim e  o f th e  co llis ion . E ven  M r. Rogers 
cou ld  n o t find any a rgum ent w h ich  w ou ld  support 
such a th e o ry . A lso  i t  seemed to  me clear fro m  
he r log  th a t  she had p u t her engines ahead a t some 
tim e  a fte r  s topp ing  them . I  th in k  I  can accept 
he r evidence th a t  she stopped upon hearing  th e  
Grainton's w h is tle , because i t  seems to  me a m ost 
u n n a tu ra l and u n lik e ly  th in g  fo r  anyone to  in v e n t 
th a t  th e y  stopped and then  w en t on again. We 
are a ll to o  fa m ilia r  in  th is  c o u rt w ith  a vessel w h ich  
c la im s to  have stopped her engines when she d id  
no t, b u t  i t  is a new class o f in v e n tio n  a ltoge the r to  
come in to  co u rt to  say “  I  stopped and then  w en t 
on again,”  when in  t r u th  and in  fa c t the re  is no 
substance beh ind  the  c la im . B u t I  have to  ask 
m yself, how  d id  she get in to  co llis ion  w ith  some 
subs tan tia l speed i f  she had go t herse lf down b y  
s topp ing  to  a reasonably slow  speed ?

N ow , s ta rt in g  fo r  a m om ent a t th e  o the r end, 
M r. Carpm ael says you  cannot get th is  co llis ion  
upon th e  s to ry  o f  the  Germ an vessel— her course 
m us t be w h o lly  w rong , and she has n o t to ld  the  
c o u rt any o f th e  t r u th  a t a ll. I  th in k  I  have no 
reason to  take  so d ras tic  a v ie w  o f  the  Germ an 
case in  order to  produce th is  conclusion. The 
courses o f  th e  tw o  vessels, i f  th e  German course 
be accepted o f  S. 6 6  deg. W ., were crossing a t 
an angle o f  some 16 deg. I t  is a d m itte d  on 
beha lf o f  th e  Grainton th a t  she a lte re d  10 deg., 
and a lte red  i t  to  s ta r t  w ith  before th e  Genua ever 
came in to  s igh t. I t  is th e  case fo r  the  Grainton—  
perhaps the  o n ly  possible re lie v in g  fea ture  in  her 
case— th a t  she d id  manage to  ge t some o f her w ay 
o ff before th e  co llis ion , and th e  E ld e r B re th re n  
advise me th a t,  l ig h t  ship as she was, and in  th a t  
t r im ,  M r. H a yw a rd ’s p o in t is a good one th a t  the  
Grainton d id  sw ing round  v e ry  q u ic k ly  in d e e d ; 
and, there fo re , i t  is unnecessary to  f in d — and I  
do n o t fin d — th a t  the  Genua co n tr ib u te d  to  th is  
co llis ion  by  any he lm  action  on her p a rt. Th is  
five -p o in t angle can be v e ry  w e ll accounted fo r  
(as M r. H a yw a rd  accounted fo r  i t )  b y  a 1 0  deg. 
a lte ra tio n  o f the  Grainton and her sw ing under 
her reversed engines.

T h a t being so, w h a t was th e  Genua in  fa c t do ing  ? 
G oing back to  her nav iga tion , one is s tru c k  b y  the  
fa c t th a t  her account o f  th e  v is ib i l i t y  o ff the  
R o ya l Sovereign is s trange ly  and w id e ly  a t variance 
w ith  th e  records o f  the  ligh t-vesse l itse lf. As 
regards her speed, hav ing  review ed her evidence 
and tes ted  th e  m a tte r  in  eve ry  w ay I  can, I  th in k  
he r speed th ro u g h  th e  fog was p ro b a b ly  seven kno ts, 
w h ich , a lthough  to o  fa s t fo r  an atmosphere o f  th is  
o b scu rity , is n o t m uch to o  fa s t i f  you  take  in to  
account th e  fa c t th a t  she was a co m p a ra tive ly  
sm all h andy  vessel and a vessel o f considerable 
power. Proceeding then  a t th is  speed (w h ich  was
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ju s t  to o  fa s t in  th e  circum stances) I  f in d  th a t  she 
d id  s top he r engines, and d id , to  a ce rta in  e x te n t, 
a t an y  ra te , have herse lf in  hand to  deal w ith  the  
em ergency in  f ro n t  o f  her. B u t having , up  to  
th a t  t im e , made v e ry  l i t t le  o ffend ing  against th e  
regu la tions, she proceeded to  p u t  he r engines ahead, 
and p u t th e m  so ahead in  o rde r to  ge t n o t m ere ly  
steerage w a y  b u t such speed as w o u ld  enable her 
to  deal w ith  w h a t she was then  beg inning to  th in k  
o f  as an im pend ing  emergency. J u s t how  long  she 
p u t he r engines ahead before th e  o th e r vessel came 
in  s ig h t I  do n o t p re tend  to  be able to  de term ine, 
b u t  i t  is he r ow n case th a t  she d id , and I  am 
sa tis fied  th a t  she d id , o r she w ou ld  n o t have been 
fo u nd  in  co llis ion  w ith  as g rea t a speed as she 
undou b te d ly  had.

W hen the  Grainton came in  s ig h t those in  charge 
o f  th e  Genua appear again to  have acted  w ith  
im prudence . A ga in , i t  is a lm ost im possible to  
reconcile th e ir  evidence w ith  th e  pleaded s to ry , 
th e  pleaded course and the  sta tem ents o f  th e  
witnesses. A cco rd ing  to  th e  p lead ing, the  Grainton 
appeared to  be on a course a p p ro x im a te ly  opposite 
to  th a t  o f  the  Genua and in  a pos ition  to  pass w e ll 
c lear s ta rboard  to  s ta rboard. I t  is c la im ed on 
beha lf o f th e  Genua th a t  acco rd ing ly  the  engines 
o f  th e  Genua were k e p t w o rk in g  slow ahead, and 
th e  s to ry  proceeds th a t  “  a fte r  a sho rt t im e , 
however, th e  Grainton, w h ich  was proceeding a t 
h igh  speed, instead  o f  keeping he r course and 
passing clear, sudden ly and w ith o u t sounding any 
w h is tle  s ignal comm enced to  sw ing to  s tarboard, 
causing im m in e n t danger o f  co llis ion .”  T h a t is 
q u ite  a c lear p ic tu re  as i t  stands, b u t  i t  was n o t a 
p ic tu re  w h ich  was in  any w a y  reproduced in  
evidence b y  any o f  th e  witnesses w ho gave evidence 
before m e. The  m aster and th e  m ate  p u t the  
Grainton on s ig h tin g  in  various positions and a t 
v a ry in g  angles, b u t b o th  o f  th e m  p u t her in  such 
a pos ition  th a t  she c e rta in ly  was n o t on th e  course 
th a t  anybody  in  th e  w ildes t f l ig h t  o f im a g ina tio n  
co u ld  describe as “  a p p ro x im a te ly  opposite .”  The 
m aste r, I  th in k ,  p u t  th e  Grainton in  such a w a y  
th a t  she w ou ld  ju s t  have cleared th e  ste rn  o f  the  
Genua, and th e  m ate  p u t her som ewhat m ore 
dangerously s t i l l .  W hen, however, th e  loo k -o u t 
m an came, h is evidence seemed to  have no re la tion  
a t a ll to  an y  question o f  going c lear, because his 
im m ed ia te  apprecia tion  o f  th e  pos ition  on seeing 
the  Grainton was th a t  she was com ing dead tow ards 
h im . On th e  n a v iga tion  o f  the  Grainton, as I  have 
found  i t ,  I  cannot see how  she ever cou ld  have been 
on a course w h ich  w o u ld  e ith e r ju s t i fy  the  suggestion 
th a t  i t  seemed, o r  cou ld  seem, to  a com peten t 
seaman, “  a p p ro x im a te ly  opposite .”  Therefore , 
I  have been d riven  to  th e  conclusion th a t  w h a t 
th e  Genua d id  was to  con tinue  ahead, a lthough  she 
realised th a t  the  Grainton, a t th a t  m om ent, was 
shaping fo r  her. W h e th e r she th o u g h t the  
Grainton had  such speed th a t  she w o u ld  be able 
to  avo id  he r in  any even t, again I  cannot determ ine, 
b u t I  cannot shu t m y  eyes to  th e  fa c t th a t  th is  
continuance o f th e  Genua ahead— a continuance 
w h ich , again, is to  be d e rived  fro m  he r own s to ry —  
was a fa c to r  in  th is  co llis ion.

N ow , in  these circum stances, we have, as I  say, 
the Grainton, an E n g lish  sh ip , w h ich  has done 
P ra c tica lly  e ve ry th in g  w rong, and I  have to  con
sider— and consider v e ry  ca re fu lly— w h a t appor
t io n m e n t o f resp o n s ib ility  I  should m ake. I  feel 
to  the  fu l l  th a t  th e  Genua, a lthough  he r ac tion—  
and he r neg ligent ac tion  in  th is  case— d id  con
tr ib u te  to  the  co llis ion , is being h a rd ly  tre a te d  when 
one measures her o ffend ing aga inst th a t  o f  the  
Grainton. The  Genua was n o t proceeding a t fu l l  
speed ; she d id  n o t fa il to  stop her engines ; she

d id  n o t in  fa c t a c t as a person w ho e ith e r d isregards, 
o r does n o t know , th e  e lem en ta ry  ru les o f  th e  sea, 
b u t she is n o t free— n o t a ltoge the r free— fro m  
blame fo r  th is  co llis ion . D u r in g  th e  five -and -a -ha lf 
years th a t  I  have sat here I  have never ye t, I  th in k ,  
apportioned  less th a n  o n e -fou rth  o f  b lam e, as I  
feel a d if f ic u lty  in  b ring in g  th e  fra c tio n  to  any 
fine r p o in t, b u t I  th in k  in  th is  case i t  w ou ld  be fa ir  
to  say th a t  the  Grainton is fo u r- f if th s  to  b lam e, and 
the  Genua one -fifth .

N ow , th a t  leaves w h a t is re a lly  th e  in te res ting  
p o in t o f  th is  case, nam e ly , th e  consequentia l 
damage. A f te r  the  co llis ion  the  Grainton, w h ich  
had been s tru c k  on th e  p o r t  side ju s t  a b a ft her 
bridge, was in  need o f some fo rm  o f  rescue. H e r 
Nos. 2 , 3, and 4 holds f ille d  p re t ty  ra p id ly  to  the  
w a te r leve l, and, u n fo rtu n a te ly , ow ing  to  a b roken 
p ipe in  N o. 1 ho ld , th e  w a te r began to  percolate 
fro m  N o. 2 in to  N o. 1, and, so fa r  as the  m aste rcou ld  
judge  a t th e  t im e , was pe rco la ting  fas te r there  
th a n  he was able to  deal w ith  b y  means o f  th e  
pum ps. T o  his assistance came tugs fro m  D over, 
and L lo y d ’s agent, and a T r in i t y  House p ilo t—  
one o f  th e  Cinque P o rts  p ilo ts— M r. M a ltb y . The 
m aste r to o k  counsel w ith  M r. M a ltb y  and w ith  
L lo y d ’s agent, and upon th e ir  advice, and  w ith  the  
assistance o f M r. M a ltb y , decided to  beach the  
vessel in  D o ve r H a rb o u r in  a s itu a tio n , speaking 
genera lly , w h ich  is know n as good beaching 
ground, and is recom m ended, and was, I  th in k ,  
recom m ended second-hand in  th is  case b y  the  
harbour-m aster, C apta in  Iro n . The  vessel was 
beached upon a place th a t  cou ld  be ve rified , and 
was subsequently ve rifie d  b y  M r. Rogers, w ho gave 
evidence on beha lf o f  th e  defendants. T h a t place 
m ay be s h o rtly  described as a l i t t le  to  the  eastward 
o f th e  Customs House, and w ith  th e  stem  o f the  
vessel (and I  th in k  M r. Rogers measured i t )  122 ft. 
fro m  th e  supporting  w a ll. M r. Rogers made i t  
1 2 2 f t .  fro m  th e  concrete o f  th e  w a ll to  th e  stem  
o f  th e  vessel.

N ow , va rious questions were m ooted  as regards 
th is  beaching, b u t, in  th e  end, th e  issue was narrowed 
to  a p e rfe c tly  c lear and s im ple issue, and th a t  was, 
w he ther th is  vessel was p ro p e rly  o r im p ro p e rly  
beached in  th e  pos ition  a c tu a lly  selected ; th a t  is to  
say, the  question as to  w he the r th e y  were r ig h t  o r 
w rong  to  beach he r w e n t b y  th e  board, and the  
whole p o in t a t issue between th e  parties  was as 
regards the  selection o f  th is  p a rt ic u la r  spot.

N ow , th e  candour w ith  w h ich  th is  p a r t  o f the  
case was dea lt w ith  made i t  v e ry  sim ple to  b rin g  
th is  issue to  a fine p o in t, and to  deal w ith  w h a t, 
in  o th e r circum stances, m ig h t have been a tro u b le 
some sub ject. M r. S co tt, on beha lf o f  th e  p la in 
t if fs ,  made th e  m ost cand id  admissions— firs t, th a t  
i t  was n o t possible to  ge t th e  b u ck lin g  w h ich  th is  
vessel— the  Grainton— subsequently go t in  th is  
place upon a p e rfe c tly  f la t  b o tto m . F u rth e r, he 
said : “  I  agree th a t  th e  vessel as placed was n o t 
supported  in  th e  w a y  o f  th e  co llis ion  damage. I  
agree,”  he said, “  th a t  she sagged to  the  e x te n t o f 
3 f t .  w h ile  on th e  beach a t D o ve r.”

The vessel was b a d ly  damaged b y  th e  co llis ion, 
b u t  n o t, as i t  w o u ld  appear, v e ry  expensive ly  
damaged. B y  reason o f  being p laced in  th is  
pos ition  on th e  beach w here th e  co llis ion  damage 
was unsupported  b y  a f la t  b o tto m , th e  expense 
o f the  damage was enorm ously aggravated. 
Therefore , i t  is v e ry  understandable th a t  th is  
p o in t has been pressed w ith  the  g reatest insistence. 
Indeed, the  question becomes v e ry  ins is te n t in  
v ie w  o f M r. S co tt’s v e ry  fa ir  and cand id  admissions. 
H e  d id  n o t a tte m p t to  d ispute  th a t  th is  grave 
aggrava tion  o f  th e  damage was caused b y  th e  
a c tu a l pos ition  in  w h ich  she was placed. I f  a
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p ra c tic a lly  f la t b o tto m  had  been selected th is  
damage cou ld  never have been done.

N ow , f irs t  o f  a ll,  i t  becomes m a te r ia l to  get th e  
la w  upon th is  m a tte r  p e rfe c tly  clear. I  say th is  
w ith  some c o n tr it io n , because a t  an e a rly  stage in  
th e  case M r. Carpm ael asked fo r  some grea te r 
prec is ion as regards th is  issue th a n  appears in  the  
p lead ing, and I  ru le d  aga inst h is con ten tion . 
P ar. 4 o f  th e  defence says : “  The  defendants
spec ifica lly  deny th a t  th e  damage susta ined b y  the  
Grainton th ro u g h  beaching was a consequence o f 
th e  co llis ion  as alleged in  th e  s ta tem en t o f  c la im  
o r a t  a ll,  and th e y  fu r th e r  deny th a t  such damage 
was unavo idab le .”  I  do n o t m yse lf understand, 
now  th a t  th e  m a tte r  has been th rashed o u t, w h y  no 
app lica tion  was made fo r  p a rticu la rs , b u t, in  order 
th a t  th e  m a tte r  m ay no longer rem ain  in  obscu rity , 
I  w i l l  c ite  fro m  the  decision o f  th e  House o f  Lords 
in  The Metagama (sup.), op in ions w h ich  seem to  me 
to  m ake i t  p e rfe c tly  c lear th a t  th e  onus o f  such an 
a llega tion  is upon th e  defendants. The defendants 
cannot succeed in  a case o f  th is  k in d  unless th e y  
are in  a pos ition  to  allege and to  p rove negligence 
on th e  p a r t  o f  th e  p la in tif fs  in  dea ling  w ith  th e ir  
damaged vessel. I  th in k  the re  has been fo r  some 
tim e  some haziness w ith  regard to  th is  pos itio n  in  
th e  law , b u t a considera tion o f  these opin ions leaves 
me w ith  no d o u b t a t a ll th a t  th a t  is th e  p roper 
lega l p os ition .

In  The Metagama case, th e  dam aged sh ip  (a 
sh ip  dam aged b y  co llis ion ) was in  th e  C lyde, and 
a lth o ug h  she assumed various positions on various 
banks o f  th e  C lyde, in  th e  end th e  p o in t w h ich  had 
s t i l l  to  be debated in  th e  House o f Lo rds wras th e  
one s im ple question as to  w he the r those in  charge o f 
th e  vessel were neg ligent o r n o t in  fa ilin g  to  use 
th e ir  engines to  keep th e  vessel s te rn  f irs t  on the  
g round, and i t  is a l i t t le  im p o r ta n t in  considering 
th is  case (and th e  fac ts  are ra th e r in vo lve d ) to  
rem em ber th a t  th a t  was th e  c ruc ia l question w h ich  
was debated in  th e ir  Lo rdsh ips ’ House. L o rd  
H a ldane, w ho occupied th e  W oolsack on th a t  
occasion, deals w ith  th e  m a tte r  in  these te rm s a t 
p . 253 : “  B u t I  do n o t agree th a t  i t  has been 
p roved  th a t  the re  was such a novus actus assuming 
th e  fo rm  o f  negligence ” — I  w o u ld  a t  once stress 
th a t  p o in t : “  A  novus actus assum ing th e  fo rm  
o f  negligence ” — “  on th e  p a r t  o f  those in  charge 
o f  th e  Baron Vernon in  n o t using th e  engines. 
Negligence was n o t established in  th e  o th e r p a rt ic u 
la rs  alleged against those in  charge. A p a r t  fro m  
th e  question o f  n o t using th e  engines the re  were 
th ree  o th e r a llegations o f  negligence made against 
those in  charge o f  th e  Baron Vernon when in  the  
f ir s t  pos ition  on th e  n o rth  bank. I t  was alleged a t 
th e  t r ia l  th a t  th e y  shou ld  have ob ta ined  the  
assistance o f  tugs ; nex t, th a t  th e  steam ship should 
have had her m oorings o u t ; and th ird ly ,  th a t  she 
shou ld  have fille d  he r a f t  ba llas t tanks. I f ,  con
tended  th e  appellants, these precautions had been 
ta ke n , th e  steam ship w ou ld  have rem ained in  
pos ition  N o . 1, and cou ld  have been easily and 
inexpens ive ly  salved. B u t  on these three allega
tio n s  th e  L o rd  O rd in a ry , a fte r  hearing  th e  evidence, 
negatived  th e m  and found  th e  fac ts  in  fa v o u r o f  
th e  respondents. I t  is o n ly  in  th e  ave rm en t o f 
negligence in  n o t using th e  engines th a t  he decided 
aga inst th e  respondents ; and th e  learned counsel 
fo r  th e  appellants are s ta ted  in  th e  ju d g m e n t o f 
th e  L o rd  Justice -C le rk  to  have abstained fro m  
cha lleng ing th e  ju d g m e n t aga inst th e m  on the  
o th e r grounds re fe rred  to . ” — I t  w il l  be observed 
th a t  th ro u g h o u t th a t  f ir s t  p a r t  he speaks u n ifo rm ly  
o f  negligence, and o n ly  negligence, as found ing , 
fo r  th e  purposes o f  a case o f th is  class, w h a t is 
sometim es a l i t t le  u n h a p p ily  ca lled a novus actus

interveniens.— “  I  the re fo re  tu rn  a t  once to  th e  
c ruc ia l question in  th e  case: was the re  fa u lt  in  
those responsible fo r  th e  sh ip  in  reference to  th e  
use o f he r engines when she was on th e  n o rth  bank  ? 
N ow  th is  is a question  o f  evidence, and in  w e igh ing  
th e  evidence in  o rde r to  d raw  th e  p rope r inferences, 
the re  are ce rta in  p rinc ip les  w h ich  have to  be k e p t 
s te a d ily  in  v iew . W hen a co llis ion  takes place b y  
th e  fa u lt  o f  th e  de fend ing  sh ip  in  an a c tio n  fo r  
damages th e  damage is recoverable i f  i t  is the  
n a tu ra l and reasonable resu lt o f  th e  neg ligent ac t, 
and  i t  w i l l  assume th is  cha racte r i f  i t  can be shown 
to  be such a consequence as in  th e  o rd in a ry  course 
o f  th in g s  w o u ld  flow  fro m  th e  s itu a tio n  w h ich  the  
o ffend ing  sh ip  had created. F u r th e r, w h a t those 
in  charge o f  th e  in ju re d  sh ip  do to  save i t  m ay  be 
m is taken , b u t  i f  th e y  do w ha tever th e y  do reason
a b ly , a lthough  unsuccessfu lly, th e ir  m istaken  
ju d g m e n t m ay  be a n a tu ra l consequence fo r  w h ich  
th e  o ffend ing  ship is responsible, ju s t  as m uch  as 
is an y  physica l occurrence. Reasonable hum an 
conduct is p a r t  o f  th e  o rd in a ry  course o f  th ings, 
w h ich  extends to  th e  reasonable conduct o f  those 
w ho have susta ined th e  damage and w ho are 
seeking to  save fu r th e r  loss. These propositions 
were la id  dow n and app lied  by  L in d le y , L .J .  and 
h is colleagues in  th e  C ou rt o f  A ppea l in  th e  City o f  
Lincoln  (62 L .  T . R ep. 49 ; 15 P rob . D iv .  15). 
T h e y  are in  accordance w ith  w h a t was said in  1857 
b y  D r. L u sh in g to n  in  The Pcnsher (Swab. 2 1 1 ). I t  
fo llow s th a t  th e  burden lies on th e  neg ligent sh ip  to  
show b y  clear evidence th a t  th e  subsequent 
damage arose fro m  negligence o r g rea t w a n t o f  
s k il l on  th e  p a rt o f  those on board  th e  vessel 
damaged.”

I  w i l l  pause the re  fo r  a m om ent to  say th a t ,  fo r  
m y  ow n p a rt,  I  w o u ld  w ish th a t  L o rd  H aldane 
had o m itte d  “  g rea t w a n t o f  s k il l, ”  b u t i t  m ay  be 
use fu l when one comes to  deal w ith  a question o f  
seamanship : “  I t  is th e ir  d u ty  to  do a ll th e y  can to  
m in im ise  th a t  damage, b u t  th e y  do n o t fa il in  th is  
d u ty  i f  th e y  o n ly  co m m it an e rro r o f  ju d g m e n t in  
decid ing  on th e  best course in  d if f ic u lt  
c ircum stances.”

Then he goes on to  deal w ith  th e  City o f Lincoln  
and w ith  th e  H .M .S . London (109 L .  T . R ep. 960 ; 
(1914) P . 72) in  illu s tra tin g  his p ropos ition , and 
concludes th is  passage b y  saying : “  The burden 
o f  show ing th a t  th e  cha in  o f  causation s ta rte d  b y  
th e  in i t ia l  in ju r y  had been broken  lies on the  
defenders. In  o rder to  discharge th is  burden th e y  
m u s t prove th a t  th e  breach in  th e  cha in  was due 
to  unw arran tab le  ac tion  and n o t m ere ly  to  ac tion  
on an erroneous op in ion  b y  people who have bona 
fide  made a m is take  w h ile  t r y in g  to  do th e ir  best, 
w h ich  is a ll th a t  is shown to  have happened in  the  
present case. T h is  seems to  me to  be th e  s tandard  
in  th e  lig h t  o f  w h ich  we m us t exam ine th e  evidence 
o f  w h a t occurred in  th e  pos ition  on th e  n o rth  bank .”

A n d  th e n , a t th e  conclusion o f  his op in ion , a fte r  
dea ling w ith  th e  whole o f  th e  facts, he says (a t 
p . 255) : “  The  conclusion a t w h ich  I  have a rr ive d  
is based on th e  p rin c ip le  w h ich  requires the  
appellants in  a case such as th is  to  discharge th e  
burden o f  p roo f, and also on a su rvey o f  th e  
evidence.”

L o rd  D uned in  gives th e  n e x t op in ion , and  he 
was a t va riance  w ith  L o rd  H aldane and  the  
m a jo r ity  upon th e  ac tua l question as to  w he ther 
the re  was negligence o r n o t on th e  p a rt o f  those 
in  charge o f  th e  Baron Vernon in  n o t w o rk in g  th e ir  
engines astern , b u t he was no t, I  th in k ,  a t  a ll a t 
va riance  upon th e  p rin c ip le  la id  dow n b y  L o rd  
H a ldane. A t  p . 256 he says th is  : “  I  sha ll now  
say a few  words on th e  law  o f  th e  case, as t o  
w h ich  I  believe the re  is no subs tan tia l d ifference
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o f op in ion . The Metagama, hav ing  been in  fa u lt  
fo r  the  co llis ion , is liab le  fo r  th e  damage occasioned 
th e re b y , and i f  th e  sh ip  w ith  w h ich  she co llided  
sinks subsequently to  th e  collis ion, she is, i f  no 
m ore is to  be said, liab le  fo r  th a t  s ink ing . T h a t 
is w h a t D r . L u sh in g to n  said in  th e  cases o f  The 
Mellona. (3 W m . R ob. 7) and The Pensher (Swab. 
211). B u t i t  is a lways th e  d u ty  o f  th e  person 
w ho is damaged to  do his best to  m in im ise  his loss. 
T h is  is re a lly  th e  same th in g  as to  say th a t  i f  he 
m ig h t reasonably have avo ided an y  p a rt o f  the  
damage he has suffered, to  th a t  e x te n t th e  damage 
is n o t such as arises d ire c t ly  fro m  th e  a c t com 
p la ined  of. In  m any cases th e  question is s ta ted  
as to  w he ther a fte r  the  o rig in a l fa u lt  w h ich  s ta rte d  
m a tte rs  there  has been a novus actus interveniens 
w h ic h  was th e  d ire c t cause o f  th e  f in a l damage. 
Novus actics interveniens m ay  be th e  a c t o f  a th ird  
p a rty , so th a t  in  th is  case I  th in k  the  best w a y  o f  
s ta tin g  th e  p ropos ition  is : was th e  pursuer g u ilty  
o f  such negligence a fte r  th e  co llis ion  as to  make 
th a t  negligence th e  d ire c t cause o f  th e  fina l 
damage ? ”

N ow , here again the re  is no question as to  the  
a c t o f  a th ird  p a rty . The m aster o f  th e  Grainton 
was s t i l l  in  charge o f  his vessel and he acted—  
elected to  a c t— upon the  advice w h ich  he received, 
so I  th in k  again one can exclude th is  som ewhat 
am biguous expression o f  novus actus interveniens 
and  say th a t  in  th is  case the  p ropos ition  fo r  w h ich  
th e  defendants m us t con tend  is t h is : th a t  the  
p la in tiffs  were g u ilty  o f  such negligence a fte r  the  
co llis ion  as to  m ake th a t  negligence th e  d ire c t 
cause o f th e  f in a l damage. L o rd  D uned in  proceeds 
(a t p . 257) : “  N ow , here the  negligence alleged is 
the  fa ilu re  to  use the  engines to  m a in ta in  th e  
vessel’s pos ition  on th e  n o rth  bank. W he the r 
th is  fa ilu re  to  use th e  engines was negligence is a 
question o f  fa c t.”  A n d  i t  is on th a t  question o f 
fa c t th a t  he and L o rd  P h illim o re  d iffe red  fro m  the  
m a jo r ity .

N ow , L o rd  Shaw, w ho fo rm ed  p a rt o f  the  m a jo r ity  
o f  th e  House w ith  L o rd  H aldane and L o rd  Blanes- 
burgh, also deals w ith  th is  legal aspect o f  the  m a tte r. 
A t  p. 260 he quotes fro m  L o rd  C he lm sfo rd ’s 
ju d g m e n t in  The F ly in g  F ish  (B r. &  Lush . 436). 
H e says : “  As to  th e  law , the  ju d g m e n t o f  L o rd  
C helm sford  in  th e  case o f  The F ly in g  F ish  s t i l l  
rem ains o f  ou ts tan d in g  a u th o r ity .”  H e  then  
says : “  L o rd  Chelm sford  h im se lf p u ts  th e  general 
question  in  th is  fo rm  : ‘ T a k in g  th e  whole o f  the  
evidence on b o th  sides in to  considera tion, can i t  
be said th a t  th e  conduct o f  th e  cap ta in  o f  the  
Willem Eduard, a fte r  he had ru n  his vessel on shore 
in  consequence o f  th e  co llis ion , d id  n o t e x h ib it  a 
w a n t o f  n a u tica l s k il l and  a gross neg lect o f  d u ty  ? ’ 
I t  is q u ite  possible to  excise th e  w o rd  ‘ gross ’ as 
go ing beyond the  necessities o f th e  p ropos ition , b u t 
when th a t  is done the re  rem ains a large g round  in  
law , as I  th in k  the re  is in  reason, fo r  a c o u rt o f  law  
re fra in in g  fro m  blam e, in  cases o f  urgency and 
emergency, when a v a r ie ty  o f  courses m a y  occur 
to  th e  m in d  o f those in  charge. T h is  is especia lly 
so w here th e  in te re s t o f  such persons is a ll in  fa vo u r 
o f  saving th e  vessel, i f  th a t  is h u m a n ly  possible.
I  am  o f  op in ion  th a t  th e  Second D iv is io n  came to  
a sound conclusion in  dec lin ing  to  a t tr ib u te  such 
blam e. W h e th e r the re  was e rro r in  ju d g m e n t—  
a p o in t upon w h ich  I  have g re a t d o u b t— i t  is n o t 
necessary to  de term ine , b u t th a t  the re  was cu lpable, 
o r a n y th in g  s u ffic ie n tly  approach ing, cu lpable 
negligence on the  p a r t  o f  the  p ilo t  o r the  cap ta in ,
I  d isbelieve.”

I  do n o t th in k  i t  is necessary fo r  me to  c ite  any 
passage fro m  L o rd  P h illim o re ’s o r L o rd  B lanes- 
bu rgh ’s op in ions, because th e y  do no t d iffe r a t  a ll (

fro m  th e  la w  w h ich  is la id  down b y  the  o th e r 
Lords.

I t  is a v e ry  s im ple question o f  fa c t in  th is  case 
w h ich  has to  be de te rm ined . As M r. H a yw a rd  
po in ted  o u t, the re  were no circum stances o f 
u rgency o r em ergency such as ex is ted  in  the  
Metagama and th e  Baron Vernon. W ha te ve r else 
was happening th e  Grainton was n o t s ink ing  
q u ic k ly . B u t these expressions o f  urgency and 
emergency are, a fte r  a ll,  expressions in d ica tin g  
degree, and, in  considering th is  p o in t, th e  E ld e r 
B re th re n  and m yse lf have borne in  m in d  th a t,  
a lth o ug h  the re  m ay  n o t have been an actua l 
emergency, th e  cap ta in  o f  th is  vessel had  n o t got 
u n lim ite d  t im e  in  w h ich  to  m ake up  his m in d  as 
to  w h a t was the  p rope r course to  pursue.

N o w , th a t  being th e  law  on th e  m a tte r , I  have 
p u t to  th e  E ld e r B re th re n  in  th e  f ir s t  place (and 
i t  is, I  th in k ,  in  th e  f irs t  place fo r  th e m ) w he ther 
the re  was an y  fa ilu re  in  o rd in a ry  na u tica l s k il l—  
w h ich  seems to  me to  be th e  a p p rop ria te  w a y  o f  
dea ling w ith  th is  question fro m  a na u tica l s tand
p o in t— in  p lac ing  th e  Grainton upon th is  place. 
On th a t  th e y  have answered me th a t  in  th e ir  v iew  
th e y  are q u ite  c lear the re  was no fa ilu re  o f  o rd in a ry  
na u tica l s k ill in  so ac ting . N ow , in  so fa r  as i t  is a 
m a tte r  fo r  me to  tran s la te  th a t  in to  te rm s  o f 
negligence, I  have no hes ita tion  a t  a ll in  saying 
th a t  th e ir  advice (w h ich  I  m ost u n h e s ita tin g ly  
accept) ind icates no negligence in  th is  case. I t  
is c lear th a t  th e  defendants, in  o rde r to  succeed, 
m us t show th a t  th e  p la in tif fs  have been g u ilty  
o f  negligence. T he y  w ou ld  show th a t  i f  th e y  could 
show th a t  th e  m aste r o f  th e  Grainton, in  ta k in g  the  
ac tion  w h ich  he d id , had been fa ilin g  in  o rd in a ry  
na u tica l s k il l— in  o th e r words th a t  he had been 
e ith e r an u n d u ly  ig n o ra n t o r an u n d u ly  careless 
m aste r o f  the  ship, and i f  so had acted  w ith  neg li
gence o r  carelessness. I  th in k  th e  defendants in  
such a case are e n tit le d  to  have o rd in a ry  na u tica l 
s k ill,  and th a t  te s t was c le a rly  accepted b y  counsel 
on b o th  sides. M r. Carpm ael d id  n o t c la im  th a t  
he should have shown less th a n  o rd in a ry  nau tica l 
s k ill.  So a rm ed w ith  th e  op in ion  o f  the  E ld e r 
B re th re n , I  am  qu ite  satisfied th a t  the re  was no 
negligence in  th is  case in  p lac ing  th e  vessel e xa c tly  
where she was p laced on th a t  p a rt ic u la r  day. 
T h a t is n o t to  say th a t  I  do n o t th in k  th a t  the  
p o in t is n o t an im p o r ta n t one, o r is n o t an ins is ten t 
one, b u t i t  is, I  hope, a p e rfe c tly  c lear fin d in g  th a t  
the re  was no negligence on th e  p a rt o f th e  Grainton 
in  th is  m a tte r.

I f  I  were to  add reasons fo r  th is  I  shou ld  p rob a b ly  
weaken the  op in ion  I  have received, n o r can I  g ive 
a ll th e  reasons th a t  have de te rm ined  the  E ld e r 
B re th re n  in  g iv in g  me th e ir  advice, b u t I  m ay 
say fo r  m y  own p a r t  (and I  th in k  th e y  are w ith  me 
in  th is ) th a t  the  fac ts  w h ich  I  c e rta in ly  have taken  
in to  account are these. The  leakage in  N o. 1 ho ld  
was a t th e  m om ent one o f  unascerta ined am ount 
and was a d is tu rb in g  fa c to r— n o t an u rgen t o r 
emergency fa c to r, a t  least a t th e  t im e  o f  the 
decision to  beach, b u t i t  was a fa c to r in  th e  s itua tion . 
The m aste r sought and ob ta ined  advice fro m  the  
com peten t au tho ritie s  and p a rtic u la r ly  as to  the  
selection o f  th is  spot. N o t o n ly  was he in  th e  hands 
o f a com peten t C inque P o rts  p ilo t,  b u t in  add itio n  
to  h is d u ty  as a p ilo t  i t  appeared th a t  the  p ilo t  
happened to  bathe eve ry  day in  th e  sum m er tim e  
in  th is  p a rt o f  D o ve r H a rb o u r, and was thus 
p a rt ic u la r ly  acquainted  w ith  th e  b o tto m  leve l in  
th a t  lo c a lity . The m aste r had also, a t secondhand, 
th e  ha rbou r m aste r’s recom m endation th a t  th is  
spot o ff th e  Customs House was an approp ria te  
and happy  spot fo r  beaching. M oreover, th e  m aster 
and his advisers had beh ind  th e m  the  experience
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o f  some years. O the r vessels had been beached on 
th a t  spo t— n o t, i t  is tru e , in  th is  pos ition  so fa r  up 
on th e  beach, b u t in  th is  line  where th is  beaching was 
a tte m p te d . The grounding, again, had to  be effected 
in  darkness and w ith o u t an o p p o r tu n ity  o f  m easur
in g  th e  exact e x te n t o f  the  damage, o r apprecia ting  
e x a c tly  how  a s tra in  m ig h t come ove r th e  weakened 
p o rtio n  o f  th e  vessel. A l l  those m a tte rs  appear 
s u ffic ie n tly  obvious a fte r  th e  even t, b u t one has to  
p u t  oneself in  th e  pos ition  o f  th e  m aste r and p ilo t 
w ho were dea ling w ith  a s itu a tio n  w h ich  cou ld  no t 
be ascerta ined w ith  a n y th in g  lik e  th e  accuracy 
th a t  i t  can now  be ascertained.

F in a lly , the re  is a t id a l s tream  run n in g  across 
th is  beach and (as I  th in k  was n o t observed b y  
counsel) run n in g  under a v ia d u c t o f  th e  ad jacent 
m ole. T h is  the  E ld e r B re th re n  th in k  m ay  have 
increased the  d ifficu ltie s  in  beaching, and possib ly 
also made i t  desirable to  take  th e  g round  f irm ly  
as soon as possible.

In  fa c t, dea ling  w ith  th e  case fro m  a fte rw ards, 
i t  seems to  be one in  w h ich  even i f  an e rro r was 
made and one can class i t  as such (though  I  do n o t 
so fin d ), i t  was an excusable e rro r ow ing  to  the  
c ircum stances th a t  th e  Grainton happened to  be a 
vessel in  ba llas t, and th o ug h  w e igh ted  b y  a con
siderable load  o f  adve n titio u s  w a te r, was, in  fa c t, a 
lig h te r  d ra u g h t sh ip  th a n  any w h ich  had recen tly  
been beached in  th a t  v ic in ity .

T h a t, I  th in k ,  concludes a ll th a t  i t  is necessary to  
say upon th a t  p o in t, and upon th a t  p o in t o f  con
sequentia l damage th e  defendants fa il.

On th e  question o f  costs, his L o rd sh ip  d irec ted  
th a t  th e  costs shou ld  fo llo w  th e  p ro p o rtio ns  o f 
b lam e, w ith  th e  excep tion  th a t ,  the  p la in tiffs  
ha v in g  succeeded upon th e  issue as to  w he the r the  
fu r th e r  damage occasioned b y  th e  beaching o f th e ir  
vessel was a consequence o f  th e  co llis ion, th e y  
shou ld  have th e  costs o f th a t  issue.

S o lic ito rs fo r  th e  p la in tiffs , Middleton, Lewis, 
and Clarke, agents fo r  Middleton  and Co., o f 
Sunderland.

S o lic ito rs fo r  th e  defendants, Stokes and Stokes.

K I N G ’S B E N C H  D IV IS IO N .

Tuesday, M a y  19, 1936.

(B e fo re  B r a n s o n , J .)

Moor Line Lim ited v. Manganexport G.m.b.H. (a)

Charter-party— Commencement o f lay-days—  
Load ing  in  regular tu rn — S h ip  ready 
and in  free pra tique.

A  charter-party contained the fo llo w in g  p ro v i
sions w ith  regard to the loading lay-tim e. B y  
clause 2, “  The steamer . . . sha ll load in  
customary m anner in  regular tu rn  w ith  other 
steamers loading ore fo r  account o f the same 
charterers . . .  a f u l l  and complete cargo." 
B y  clause 6 , “  T im e fo r  loading to count fro m  
6  a.m. a fter the sh ip  is  reported, and in  free  
pra tique  (whether in  berth or not) in  accordance 
w ith  Clause 2.”

H eld , that the loading lay-tim e began at 6  a.m. 
after the sh ip  arrived at the po rt and was in  
free pra tique and ready to load, although i t  was 
not u n t il some days later that she came on tu rn .

Case stated by an arbitrator under sect. 9 of the
(a) Reported b y  V . R. A ronson, Esq., B arris te r-a t-Law .

A rb it ra t io n  A c t, 1934, w h ich  raised a question, 
on th e  cons truc tion  o f  a ch a rte r-p a rty , as to  when 
th e  sh ip ’s load ing  la y -tim e  began. B y  clause 2 
o f  th e  ch a rte r-p a rty  : ‘ ‘ The steamer shall proceed 
to  N ico la ie ff . . . and the re  load . . .  in  th e  
custom ary m anner in  regu la r tu rn  w ith  o th e r 
steamers load ing  ore fo r  account o f  th e  same 
charterers . . .  a fu l l  and com plete cargo. . . .”  
B y  clause 6  : “  T im e  fo r  load ing  to  coun t from  
6  a.m . a fte r  th e  ship is repo rted  and  ready in  free 
p ra tiq u e  (w hethe r in  b e rth  o r n o t)  in  accordance 
w ith  clause 2. . . .”  B y  clause 10 : “  Lay-d a ys  
are n o t to  commence to  coun t before th e  1 0 th  June, 
1934, unless load ing  sooner commenced.”

The ship a rr ive d  a t  N ico la ie ff on th e  8 th  June, 
and on th e  same day was cleared and in  free 
p ra tiq u e  and notice  was g iven o f  readiness to  load. 
There was no custom ary load ing  b e rth  ava ilab le  
on th e  8 th  June, n o r on th e  1 0 th  June, w h ich  
was th e  f irs t  day on w h ich  th e  lay-days cou ld  
begin to  run . A  b e rth  became ava ilab le  on the  
18th June, and th e  sh ip  then  began to  load. The 
question in  d ispute  was w h e th e r th e  load ing 
la y -tim e  began (a) a t 0  a.m . a fte r th e  ship a rr ive d  
a t  the  p o rt and was in  free p ra tiq u e  and ready to  
load, o r (b) n o t u n t i l  she came on tu rn  on th e  18th 
June.

C yril M ille r  fo r  th e  charterers.
W. L . M cN a ir  fo r  th e  shipowners.

Branson, J.— T his  is a case w h ich  raises a  
d if f ic u lt  p o in t on a ch a rte r-p a rty , b u t I  do n o t th in k  
I  sha ll get an y  fu r th e r  lig h t  fro m  p o ring  over i t  
any longer. The  p o in t is th is  : B y  a cha rte r- 
p a rty  made between th e  parties on the  23rd A p r il,  
1934, i t  was agreed between the  M oor L in e  and  
Messrs. M anganexport, G .m .b .H ., o f  B e rlin , the  
charterers, th a t  th e  ship should go to  N ico la ie ff, 
o r as ordered b y  clause 36, to  w h ich  I  shall have 
to  refer, “  and there  load a lways a floa t in  the  
custom ary m anner, in  usual tu rn  w ith  o the r 
steamers load ing ore fo r  account o f same char
terers, when, -where, and as soon as ordered b y  
sh ipper’s agent, a fu l l  and complete cargo o f  ore.

Clause 5 o f th e  ch a rte r p rov ided  th a t  th e  cargo 
was to  be shipped a t th e  ra te  o f  700 tons a day. 
Clause 6  reads as fo llow s : “  T im e  fo r  load ing to  
coun t fro m  6  a.m . a fte r  the  ship is reported and 
ready, and in  free p ra tiq u e  (w hether in  be rth  o r 
no t) in  accordance w ith  clause 2 , and fo r  d is
charg ing fro m  6  a.m . a fte r  ship is reported  and 
in  every  respect ready, and in  free p ra tique , 
w he ther in  b e rth  o r no t, in  accordance w ith  
clause 2 . . . .”

N o w  th e  ship a rr iv e d  a t N ico la ie ff on th e  8 th  
June, 1934, and she was cleared and in  free  
p ra tiq u e  on th e  same day. N o tice  o f  readiness to  
load was also g iven on the  8 th  June. There was 
no custom ary load ing b e rth  ava ilab le  fo r  her 
when she a rrived , no r on th e  1 0 th  June— before 
w h ich  date her lay-days were n o t to  commence 
to  coun t— n o r u n t i l  th e  18th June when, in  fac t, 
load ing commenced. F rom  th e  8 th  to  th e  18th 
June, the  Eastmoor was w a it in g  he r usual tu rn , 
w h ich  usual tu rn  fo r  load ing  a c tu a lly  a rr iv e d  on 
M onday, th e  18 th  June.

The question su b m itte d  b y  th e  a rb itra to rs  is 
w hether, hav ing  regard to  th e  prov is ions in  the  
ch a rte r-p a rty  and in  p a rtic u la r  to  clauses 2  and 6  
the reo f, the  vessel’s load ing  la y -tim e  commences 
(a) a t 6  a .m . a fte r  she has a rr ive d  a t th e  p o rt, is 
in  free p ra tique , is ready to  load, and has g iven  
notice  o f readiness to  load, even though  she is 
no t in  her b e rth  ; o r (b) n o t u n t i l  she comes on  
tu rn .
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The co n ten tion  on th e  p a r t  o f  th e  shipowners 
is th a t  th e  opera tive  clause in  question is clause 6 , 
w h ich  says th e  t im e  fo r  load ing is to  coun t fro m  
6  a .m . a fte r  th e  sh ip  is repo rted  and is in  free 
p ra tiq u e  (w hether in  b e rth  o r no t). M r. M cN a ir 
says th a t  th e  reference to  clause 2  is necessary in  
o rde r to  show where i t  is th a t  she has g o t to  present 
herse lf to  load, and p rov ided  she gets to  N ico la ie ff 
and gives notice  th a t  she is ready and in  free 
p ra tiq u e , th e n  th e  tim e  fo r  load ing  commences.

The a rgum ent on th e  o the r hand is th a t  the  
p ro v is ion  in  clause 2  th a t  she should load in  usual 
tu rn  w ith  o th e r steamers load ing  ore fo r  account 
o f th e  same charterers p ro h ib its  th e  commence
m en t o f th e  tim e  fo r  load ing  u n t i l  she has go t 
in to  tu rn . The  charterers ’ con ten tion , there fore , 
is th a t  clause G m us t be read sub ject to  th e  p ro 
v is ion  in  clause 2  as to  usua l tu rn  w ith  o th e r 
steamers load ing  ore fo r  account o f  th e  same 
shippers.

I  have been re fe rred  to  various a u th o rit ie s  b y  
counsel on b o th  sides, b u t I  confess th a t ,  m y  d u ty  
being to  construe th is  v e ry  in vo lve d  docum ent, 
I  do n o t fee l th a t  I  get m uch assistance fro m  
look ing  a t express w ords in  o th e r cha rte r-pa rties  
in  o th e r co llocations, and a tte m p tin g  to  g ive  them  
e x a c tly  th e  same m eaning in  th is  ch a rte r-p a rty , 
where th e  co lloca tion  in  w h ich  th e y  appear is 
n o t th e  same. The d if f ic u lty  is w e ll i l lu s tra te d  
b y  th e  reference to  th e  case o f United States Shipping 
Board v .  F rank C. Sterick and Co. L im ited  
(21 L lo y d ’s L is t  R ep. 173), a decision o f th e  C ourt 
o f Appea l. S c ru tto n , L .J . ,  in  th a t  case, bew a iling  
th e  fa c t th a t  th e  question  had arisen there , said 
th a t  i t  cou ld  have been made so s im p le  b y  th e  use 
o f  p e rfe c tly  w e ll-know n  words w h ich  are repeated ly 
used in  cha rte r-pa rties . H e  said (a t p . 177) :
‘ I f  th e  charterers had said ‘ ready in  b e rth  or 
in  tu rn  ’ ; i f  the  shipowners had said ‘ w he ther 
in  b e rth  o r n o t,’ the re  w ou ld  be no question, and 
th a t  th e y  knew  o f  th e  fo rm  is apparen t fro m  th e  
fa c t th a t  one o f  those form s is used in  th e  ve rv  
c h a rte r-p a rty  in  question in  ano ther clause.”

T h is  c h a rte r-p a rty  contains b o th  the  a lte rna tives  
— the  a lte rn a tive  w h ich  S c ru tto n , L .J . ,  says w ou ld , 
in  th a t  ch a rte r-p a rty , have made i t  q u ite  clear 
th a t  the  shipowners were r ig h t,  and the  one w h ich  
he said w o u ld  m ake i t  q u ite  c lear th a t  th e  
charterers were r ig h t.  I  there fore  do n o t propose 
to  discuss th e  a u tho ritie s  in  th is  m a tte r, b u t 
ra th e r to  tu rn  to  th e  docum ent its e lf  and to  see 
how fa r  i t  is possible to  g ive  i t  a consis tent and 
business-like m eaning, w ith  some m eaning g iven 
to  m ost o f  the  language used.

A pp roach ing  i t  in  th a t  w ay, I  lo o k  again a t 
clause 2 , and upon th e  face o f  i t  i t  imposes a d u ty  
upon th e  shipowners to  go to  N ico la ie ff as 
ordered and  there  load  a lw ays a floa t in  the  
custom ary m anner in  usual tu rn  w ith  o th e r 
steamers load ing  ore fo r  account o f  same charterers. 
Then i t  goes on : “  W hen, where and as soon as 
ordered b y  sh ippe r’s agent.”

There a t  once one comes up  aga inst words 
w h ich  are e ith e r c o n tra d ic to ry  o r tauto logous. 
I f  “  usual tu rn  ”  means, as one w ou ld  expect i t  to  
mean a p a rt fro m  o th e r language, “  when th e  sh ip ’s 
tu rn  to  go alongside th e  b e rth  a rrives ,”  w ha t 
m eaning is to  be g iven  to  th e  words “  when, 
where, and as soon as ordered ”  ? I  o n ly  re fe r 
to  th a t  as show ing th a t  i t  re a lly  is n o t possible 
m  th is  p a rt ic u la r  docum ent to  g ive  opera tive  
m eaning to  a ll th e  langdage used. I f  i t  is to  be 
said th a t  “  usual tu rn  ”  refers to  ju s t  th a t  
custom ary tu rn  w h ich  ships get when th e y  go 
m to  p o rts , where th e  ship is stemm ed in  the  
order o f  its  a rr iv a l in  the  p o rt and  takes its  tu rn  

V o l . X I X . ,  N . S.

alongside th e  load ing  b e rth , in  o rder to  g ive  th e  
c h a rte r-p a rty  th e  m eaning contended fo r  b y  the  
charterers one has re a lly  to  ignore the  words 
“  when, where, and  as soon as ordered b y  sh ippe r’s 
agent,”  and read th e  words “  in  usual tu rn  w ith  
o th e r steamers load ing  ore fo r  account o f  same 
charte re rs ”  as m ak ing  the  o b lig a tio n  o f  the  
cha rte re r such th a t  as soon as th e  ship in  question 
has reached her tu rn  in  re la tio n  n o t to  a ll th e  ships 
w h ich  m ay be in  th e  p o rt,  b u t to  ships w h ich  are 
load ing  fo r  account o f  th e  same charterers, she is 
to  commence her load ing . The charterers w ou ld  
have me im p o r t in to  clause 6  n o t o n ly  the  express 
cond itions precedent to  the  comm encement o f  the 
tim e  fo r  load ing  w h ich  are set o u t in  the  clause, to  
w it, th a t  th e  sh ip  should be repo rted  and ready 
and in  free p ra tiq u e  (w hether in  b e rth  o r n o t)—  
a t th e  p o rt to  w h ich  she had been ordered, o f  course 
— b u t also th a t  she should have come on tu rn  
there  as between herse lf and any o th e r steamers 
load ing  fo r  account o f  the  same charterers.

N ow  th is , I  th in k , seems p la in , th a t  i f  th e  w ords 
“  in  usual tu rn ,”  and so fo rth , were rea lly  in tended 
to  govern th e  tim e  a t  w h ich  th e  tim e  fo r  load ing  
was to  commence, one w ou ld  expect to  fin d  th a t  
set o u t in  clause G, w h ich  is the  clause dea ling w ith  
th a t  v e ry  p o in t ; b u t th e y  are n o t there. In  fa c t, 
i f  th e y  cou ld  be im p o rte d  in to  clause 6  a t a ll th e y  
cou ld  be im p o rte d  o n ly  b y  v ir tu e  o f  the  w ords 
“  in  accordance w ith  clause 2 ,”  w h ich , o f course, 
deals in  th e  m a in  w ith  th e  place to  w h ich  th e  ship 
is to  go in  order to  receive her cargo. I  th in k  a 
m eaning can be g iven  to  th e  words “  in  accordance 
w ith  clause 2  ”  w ith o u t im p o rtin g  in to  i t  the  fu r th e r  
cond ition  precedent th a t  the  ship should have come 
on tu rn  w ith  o the r steamers load ing ore fo r th e  
same charterers, because i t  is clause 2  w h ich  p ro 
vides where the  ship is to  go. A n d  clause 2 also 
contains— b y  reference to  clause 36 in  regard to  
the  voyage to  th e  load ing  p o r t  and set o u t in  
typ e  w ith  regard to  th e  load ing  voyage and the  
p o rt o f discharge— provis ions w h ich  show th a t  the  
lay-days m ay commence before ever th e  ship 
has a rrived  a t  the  p o rt o f  load ing  o r a t  the  p o rt o f  
discharge a t a ll. In  each case there  is a p rov is ion  
th a t  i f  w ith in  s ix  hours o f a rr iv a l a t Is ta m b u l 
inw ards, o r w ith in  s ix  days o f  a rr iv a l o ff G ib ra lta r 
outw ards, orders are n o t g iven  as to  the  p o rt o f  
discharge, lay-days begin to  run . I t  is n o t 
su rp ris ing  to  fin d  in  a clause w h ich  is dea ling w ith  
the  t im e  fo r  load ing, and, therefore, th e  ca lcu la tion  
o f  lay-days, th is  fu r th e r  reference to  clause 2 , 
where th a t  v e ry  m a tte r  is being p rov ided  fo r.

I  th in k  the  m ain  th in g  th a t  moves m y  m in d  in  
choosing th is  construc tion  is th a t  one w o u ld  expect 
to  f in d  a p rov is ion  th a t  tim e  fo r  load ing should 
n o t commence u n t i l  th e  ship is on tu rn — i f  th a t  
was the  in te n tio n  o f th e  parties— set fo r th  in  a 
clause w h ich  is dea ling w ith  th e  t im e  a t w h ich  
load ing  should commence.

I  th in k , fu rth e r, th a t  as a d d itio na l reasons the re  
are these. I f  the  charterers’ con ten tion  is correct, 
i t  seems to  me th a t  a ll th a t  p a rt o f  clause 6  w h ich  
deals w ith  the  ship being reported  and ready and 
in  free p ra tiq u e  (w hether in  b e rth  o r no t) becomes 
otiose, because i f  the  w hole m a tte r  has to  depend 
on w hether she comes on tu rn — w ell, th a t  w ou ld  
be a v e ry  m uch shorter, s im p le r and p la ine r w a y  o f  
w r it in g  o u t clause 6  : “  T im e  fo r load ing to  coun t 
so m any hours a fte r  the  ship comes on tu rn . ”  
There is an end o f  th e  whole m a tte r, b u t  i t  is n o t 
the  w ay  in  w h ich  i t  has been d e a lt w ith  in  th is  
ch a rte r-p a rty .

A n o th e r considera tion, I  th in k ,  also tends in  
the  same d irec tio n . I f  one looks a t clause 2,

I
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th e re  is v e ry  g rea t la t itu d e  g iven  to  the  charterers 
b y  “  when, where, and as soon as ordered,”  and 
som ething w ou ld  seem to  be necessary to  p ro te c t 
th e  ship. I t  seems to  me th a t  a m eaning cou ld  
be g iven  to  the  inserted words “  in  usual tu rn  w ith  
o th e r steamers load ing  ore fo r  account o f  same 
charterers ”  b y  considering them  as a p ro tec tion  
to  the  ship les t b y  using the  l ib e r ty  g iven  b y  the  
words “  when, where, and as soon as ordered b y  
shippers’ agent,”  th e  shipper m ig h t stem  back th is  
p a rt ic u la r  ship in  o rder to  g ive  preference to  
ano ther one, keeping th is  ship upon demurrage 
because th e  o th e r one was m ore expensive o r 
because, fo r  some o th e r reason, th e  shipper desired 
to  g ive  preference to  some o ther vessel chartered 
b y  them .

These words “  in  usual tu rn  w ith  o the r steamers 
load ing  ore fo r  account o f same charterers,”  cou ld  
thus  be g iven  opera tion  b y  so a lte rin g  clause 6  
as to  m ake i t  read, instead o f  “  t im e  fo r load ing  to  
coun t fro m  6  a .m . a fte r th e  ship is reported  and 
ready, and in  free p ra tiq u e  (w hether in  b e rth  or 
no t) ”  in to  “  t im e  to  coun t fro m  so m any hours a fte r 
th e  ship is on tu rn .”

Those are th e  reasons w h ich  have led me— I  
confess w ith  some hes ita tion , because I  th in k  th a t  
th is  ch a rte r-p a rty  is a v e ry  d if f ic u lt  one to  construe 
— to  th e  conclusion th a t  th e  question w h ich  is p u t 
to  me b y  the  a rb itra to rs  should be answered b y  
saying th a t  the  vessel’s load ing  la y -tim e  commences 
a t  6  a.m . a fte r she has a rrived  a t the  p o rt, is in  free 
p ra tiq u e , ready to  load, and has g iven  notice  o f 
readiness, even though  she has n o t g o t to  her b e rth .

S o lic ito rs : fo r  th e  charterers, Sincla ir, Roche, and 
Temperley; fo r  the  shipowners, Constant and 
Constant.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .
M a y  13, 14, 15 and  26 , 1936.

(B e fo re  B u c k n il l .J ., ass is ted  b y  E ld e r  B re th re n  
o f  T r in i t y  H ou se .)

T he  R o c k a b ill.  (a)

C o llis ion  in  the M ersey— Respective duties 
o f vessel leaving Princes L a n d in g  Stage 
and sh ip  proceeding out o f northern entrance 
° f  P rinces H a lf  T ide Dock in to  the rive r—  
Powers and responsib ilities o f dock offic ia ls—  
Whether d irection given by dockmaster to sh ip  
in  r ive r entrance to “  come ahead ”  an  “  order ”  
w ith in  sect. 49  o f the M ersey Dock A ct, 1858 

J o in t negligence of sh ip  and servants 
o f harbour au thority— N o  apportionm ent 
o f l ia b i l i ty  as between jo in t  tortfeasors 
where one is  not a sh ip— Common law  
rule, and not sect. 1 o f M a r it im e  Con
ventions A c t, 1911, applicable.

T h is  was a c la im  brought by the owners o f the 
Is le  o f M a n  steam packet K .  O . against 
the owners o f the R .  in  respect o f damage 
sustained by the K .  O . by co llis ion w ith  the
R . in  the R iver M ersey at about 2 .15 p.m . on 
the 17 th September, 1935. The K .  O ., which  
was heading north and stemming the floo d  tide, 
had le ft P rinces L a n d in g  Stage a fte r dis-
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charging her passengers there and was on 
her way to her anchorage in  the Sloyne. Owing  
to the exceptional force o f the w ind , which was 
a west-north-westerly gale, i t  was necessary 
fo r  the K .  O . to go f u l l  speed ahead. The R . 
had ju s t  come out fro m  the northern entrance 
o f Princes H a lf  T ide  B as in  in to  the rive r 
and had her engines w ork ing at f u l l  speed 
ahead. The owners o f the R .  denied lia b il ity  
and in  the ir counterclaim  fo r  damage suffered 
by the R .  added the M ersey Docks and H a rbour 
B oard  as defendants. The negligence alleged 
against the M ersey Docks and H a rbour B oard  
was that they or the ir servants had fa ile d  to 
keep a good look-out, had ordered the R .  to 
let go her rope and come ahead in to  the rive r  
at an im proper tim e, and had fa ile d  to give 
any other order o r to take any steps to prevent 
the collis ion , and had allowed the K .  O . to 
leave the land ing  stage at that time. The 
M ersey Docks and H a rbour Board  denied 
those allegations and blamed both the K .  O . 
and the R .  fo r  the collis ion.

The learned judge fo u n d  that when the K .  O . 
cast o ff fro m  the stage, the R .  was s t i l l  in  the 
dock and p ra c tica lly  s ta tio n a ry ; that i f  they 
had kept a better look-out, those on board the
R . would have seen the K .  O . start to m ove; 
that the dockmaster to ld the R .  to come ahead ; 
that the assistant dockmaster, who was standing  
on the north w a ll o f the entrance and near the 
r iv e r end, fa ile d  to report the K .  O . to the 
dockmaster as early as he should have done, 
and that the dockmaster omitted to take 
reasonable care not to allow  the R .  to go out 
in to  the rive r fro m  the dock at an im proper 
tim e.

H e ld , that the in i t ia l  blame la y  on the R .  f o r  
coming out in to  the r iv e r when i t  was unsafe 
to do so, h is  Lo rdsh ip  expressing the op in ion  
that, even i f  those on the K .  O . had observed 
earlie r than they d id  that the R .  was coming 
ahead in to  the entrance, the K .  O . would not 
be to blame fo r  con tinu ing  on at f u l l  speed 
because once under way the K .  O . was ju s tifie d  
in  ca rry ing  out her manoeuvre.

H e ld , fu rth e r, that the dockmasters d irection to 
the R .  to come ahead was not a perem ptory  
order such as, by v irtue  o f sect. 49  o f the 
M ersey Dock A c t, 1858, as set out in  T h e  
S u n lig h t  (9 A s p . M a r. L a w  Cas. a t  p . 509 ; 
90 L .  T . Rep. 32 ; (1904) P .  100), the 
master o f the R . was bound to obey, but 
that nevertheless the M ersey Docks and H arbour 
B oard  were also liable to the p la in t if fs  because 
the fa ilu re  o f the assistant dockmaster to report 
the K .  O . to the dockmaster as early as he 
should have done, and the fa ilu re  o f the dock- 
master to take reasonable care not to allow  
the R .  to come out in to  the rive r fro m  the dock 
at a tim e w hich was im p rope r were acts o f 
negligence which contributed to the collis ion .

H e ld , f in a lly ,  on the question whether the owners 
o f the R .  could recover against the M ersey  
Docks and H a rbo u r B oard, that they could  
not, as the common law  ru le  in  regard to

The Rockabill.

(a) Reported by J. A. Petkie, Esq., Barrister-at-Law.
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jo in t  tortfeasors applied , and not sect. 1 o f
the M a r it im e  Conventions A ct, 1911.

Damage by collision.
The p la in t if fs  were the  Is le  o f M an Steam  P acket 

Com pany L im ite d , owners o f  the  steam ship K in g  
Orry (1877 tons gross). The defendants were 
th e  C lyde Shipp ing  Com pany L im ite d , o f  Glasgow, 
owners o f  th e  steam ship Rockabill (1392 tons gross). 
B o th  vessels were damaged as th e  resu lt o f  a 
co llis ion  between th e m  w h ich  occurred on the  
1 7 th  September, 1935, a t a bou t 2.15 p .m ., in  the  
R iv e r Mersey. The defendants denied l ia b i l i t y  
and in  th e ir  coun te rc la im  added th e  Mersey 
D ocks and H a rb o u r B oa rd  as defendants, and 
th e  p la in tif fs  subsequently amended th e ir  s ta te 
m en t o f  c la im  fo r  th e  purpose o f  m ak ing  the  
Mersey D ocks and H a rb o u r B oa rd  second 
defendants in  th e ir  ac tion .

The  m a te r ia l facts  w h ich  emerged fro m  the  
evidence were as fo llow s : The co llis ion  occurred 
about abreast o f  the  N o r th  Is la n d  in  th e  entrance 
to  th e  P rinces H a lf  T ide  D ock, and a l i t t le  inside 
th e  lin e  o f  the  outs ide  o f  Princes L a n d in g  Stage. 
The stem  o f  the  K in g  Orry s tru c k  th e  p o rt side 
o f  th e  Rockabill abou t 4 0 ft. fo rw a rd  o f  her s tem , 
th e  angle o f  the  b low  being about s ix  po in ts  leading 
a f t  on th e  Rockabill. A t  th e  t im e  o f th e  co llis ion  
th e  RockabilVs stern  was about 100 ft. c lear o f 
th e  w estern e x it  o f  the  gatew ay. S h o r tly  before 
th e  co llis ion  th e  K in g  Orry was ly in g  alongside 
th e  Princes L a n d ing  Stage heading to  th e  n o rth  
and to  th e  flood tid e . The n o rth  end o f th e  stage 
is about 2 0 0 f t .  to  th e  w estw ard  o f  th e  o u te r e x it  
o f  th e  dock, and about 700 ft. to  th e  southw ard 
o f  a lin e  d raw n  th ro u g h  the  m idd le  o f  th e  passage 
th ro u g h  th e  n o rth e rn  entrance o f th e  H a lf  T ide  
D ock, th e  r iv e r  a t th is  place run n in g  a lm ost due 
n o rth  and south. The K in g  Orry had  th e  w ind , 
w h ich  was a w e s t-no rth -w es te rly  gale a t th e  tim e , 
on he r p o rt beam. She was d ischarg ing her 
passengers, and was about to  get under w a y  and 
proceed to  her anchorage in  th e  Sloyne. A f te r  
casting o ff fro m  th e  stage, i t  was necessary fo r  
th e  K in g  Orry, hav ing  regard to  th e  excep tiona l 
fo rce o f  th e  w in d , to  go f u l l  speed ahead, and as 
soon as her stem  was clear o f th e  je t t y  to  tu rn  to  
the  w estw ard. W hen th e  K in g  Orry s ta rte d  to  
get under w ay, one long  b la s t was sounded on her 
w h is tle , and i t  was o n ly  when she was clear o f 
th e  je t t y  th a t  her m aster realised th a t  the  Rockabill 
was com ing  o u t fro m  th e  n o rth e rn  entrance o f 
th e  H a lf  T ide  B asin  in to  th e  r iv e r. Thereupon 
ano ther long  b las t was sounded on th e  K in g  
Orry's w h is tle  and he r engines were p u t  fu l l  
speed astern, the  m aster o f  the  K in g  Orry w av ing  
to  th e  Rockabill to  come on and cross his bows. 
The Rockabill increased her speed and a lte red  her 
course to  p o rt, b u t v e ry  s h o rtly  a fte rw a rds  th e  
co llis ion  happened. A t  the  t im e  o f  the  im p a c t 
th e  K in g  Orry had  one to  tw o  kno ts , and the  
Rockabill abou t s ix  kno ts , headw ay th ro u g h  the  
w a te r. As to  th e  Rockabill, she had come o u t o f 
the  W a te rloo  D ock  in to  Princes H a lf  T ide  D ock  
ste rn  f irs t. In  th e  H a lf  T ide  D ock, she tu rn e d  
round  b ring in g  he r head fro m  n o rth  to  a bou t 
West to  square up  fo r  th e  entrance. H a v in g  made 
th is  tu rn , a bow  rope w h ich  she had lead ing fro m  
her s ta rboard  bow  to  a m ushroom  a t th e  n o rth e rn  
h p  o f th e  n o rth  entrance, was hove upon, and 
when th e  Rockabill was about squared up  fo r  the  
entrance, th e  dockm aster, who was em ployed b y  
the second defendants, ca lled  o u t to  th e  m aster 
o f the  Rockabill : “  A l l  c lear n o rth , come ahead.”  
rh e  engines o f  th e  Rockabill were p u t fu l l  speed 
ahead, and her wheel was s tarboarded and then

steadied. The dockm aster ordered th e  bow rope 
to  be taken  o ff the  m ushroom , and s h o rtly  a fte r
w ards to  be le t go a ltogether. S h o rtly  a fte rw ards 
th e  m aster o f  th e  Rockabill saw the  h u ll o f  the  
K in g  Orry close on his p o rt bow  and clear o f  the  
Princes L a n d in g  Stage, and a t abou t th e  same tim e  
th e  a tte n tio n  o f th e  dockm aster was d raw n  to  the  
K in g  Orry b y  his assistant, w ho was stand ing  on 
the  n o rth  w a ll o f th e  entrance and near th e  r iv e r  
end. A lth o u g h  th e  m aste r o f  th e  Rockabill, on 
seeing th e  K in g  Orry, gave an emergency repeat 
o rder o f  f u l l  ahead and ha rd -a -po rted  his wheel, 
the  vessels were v e ry  s h o rtly  a fte rw ards in  
co llis ion .

The learned judge  to o k  t im e  to  consider his 
ju d g m e n t, w h ich  he de live red  on th e  26 th  M ay, 
1936.

F . A . Sellers, K .C . and H . I .  Nelson, fo r  th e  
p la in tiffs , th e  owners o f  th e  K in g  Orry.

Lewis Noad, K .C . and R. E. Gething, fo r  th e  
f irs t  defendants, th e  owners o f  the  Rockabill.

R. K . Chappell, K .C . and E. W. Brightman, fo r  
th e  second defendants, the  M ersey Docks and 
H a rb o u r B oard .

B uckn ill, J;— T h is  case arises o u t o f  a co llis ion  
between the  p la in t if fs ’ steam ship K in g  Orry and 
th e  steam ship Rockabill, be longing to  one o f  the  
defendants. The second defendants are the  
Mersey D ocks and H a rb o u r B oard . In  a d d itio n  
to  th e  c la im s fo r  th e  damages sustained b y  the  
K in g  Orry and th e  Rockabill, w h ich  are made b y  
and aga inst th e ir  respective owners, the  owners 
o f each vessel c la im  damages against th e  Mersey 
Docks and H a rb o u r B oard , because, as th e y  say, 
th e  co llis ion  was caused o r co n trib u te d  to  b y  the  
negligence o f  th e  employees o f  th a t  B oard .

These are m y  conclusions on the  m a te ria l facts.
The co llis ion  occurred s h o rtly  a fte r  2.15 p.m . 

B r it is h  sum m er tim e , on th e  17 th  September, 1935, 
about abreast o f th e  N o r th  Is la n d  in  th e  entrance 
to  the  Princes H a lf  T ide  D o ck  and a l i t t le  inside 
th e  lin e  o f  th e  outside o f  the  Princes L a n d ing  
Stage. The stem  o f the  K in g  Orry s tru c k  th e  
p o rt side o f  th e  Rockabill abou t 4 0 ft. fo rw a rd  o f 
her s tern . The angle o f  the  b low  was about 
s ix po in ts  lead ing a f t  on the  Rockabill, th e  head 
o f  th e  K in g  Orry be ing a l i t t le  to  the  eastw ard o f 
n o rth , and the  head o f  th e  Rockabill being ra th e r 
m ore to  th e  sou thw ard  o f  west. The r iv e r  a t 
the  place o f co llis ion  runs a p p ro x im a te ly  n o rth  
and south. A t  the  t im e  o f  th e  co llis ion  the  
RockabilVs s te rn  was about 100 ft. c lear o f  the  
w estern e x it  o f th e  gatew ay. There was a gale 
fro m  th e  w est-no rth -w est a t th e  t im e , w ith  clear 
showery w eather, and th e  t id e  was about an hour 
before h igh  w a te r and was run n in g  to  th e  sou thw ard  
a t the  place o f  co llis ion  a t a force o f  abou t tw o  
kno ts .

The K in g  Orry is a tw in -screw  passenger steam 
sh ip  o f 1877 tons gross and 3 0 0 ft. long  and 43 ft. 
beam, and runs d u rin g  the  sum m er reg u la rly  
fro m  th e  Is le  o f  M an to  L ive rp o o l, a lw ays d is 
charg ing and la n d in g  passengers a t th e  Princes 
L a n d in g  Stage. The fu l l  speed o f  th e  K in g  Orry 
is abou t 2 0  knots.

The Rockabill is a single-screw steam ship o f 
1392 tons gross reg is te r, 271 ft. long  and 3 7 ft. 
beam, and is a regu la r tra d e r in  and o u t o f  the  
Princes H a lf  T ide  D ock. H e r fu l l  speed is about 
14 kno ts.

S h o rtly  before th e  co llis ion  th e  K in g  Orry was 
ly in g  alongside th e  Princes L a n d ing  Stage heading 
to  the  n o rth  and to  th e  flood-tide . T o  the
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n o rth w a rd  o f th e  stage are th e  tw o  entrances to  the 
Princes H a lf  T ide  D ock. The  entrances are 
separated b y  an is land. The  n o rth  end o f  th e  
stage is about 2 0 0 f t .  to  th e  w estw ard o f th e  ou ter 
e x it o f th e  dock, and is about 700 ft. to  th e  south
w ard  o f  a lin e  run n in g  th ro u g h  th e  m idd le  o f  the  
passage th ro u g h  th e  no rthe rn  entrance. Th is  
passage is about 200 ft. long. The stem  o f  the  
K in g  Orry, when a t th e  stage, was about 200 ft. to  
the  sou thw ard  o f  th e  n o rth  end o f  th e  stage, and 
was app ro x im a te ly  850 ft. fro m  its  p o in t o f  im pac t 
w ith  th e  Rockabill. The  K in g  Orry, w h ich  has a 
good deal o f  deck superstructure , had th e  gale o f 
w in d  on her p o rt beam. She had discharged her 
passengers, and was about to  get under w a y  and 
proceed to  her anchorage in  th e  Sloyne. I n  order 
to  do th is , hav ing  regard to  th e  ve ry  exceptiona l 
force o f  th e  w ind , i t  was necessary fo r  her a fte r 
casting o ff fro m  th e  stage to  go fu l l  speed ahead 
w ith  her engines, and, as soon as her s tern  was clear 
o f  th e  n o rth  end o f Princes Stage and J e t ty ,  to  
tu rn  to  th e  westward.

W hen th e  K in g  Orry  s ta rted  to  get under 
w ay, her m aster sounded a prolonged b last on his 
w h is tle  and gave orders to  le t go th e  fo rw a rd  ropes 
and  k e p t th e  a fte r ropes fas t to  th e  stage, and w ent 
slow astern on th e  p o rt engine to  throw ' th e  sh ip ’s 
head o u t fro m  th e  stage. W hen th e  K in g  Orry was 
heading a l i t t le  aw ay fro m  th e  stage, th e  a f t  ropes 
were le t go, and th e  starboard engine was p u t h a lf  
ahead, and ve ry  s h o rtly  a fte rw ards b o th  engines 
were p u t fu l l  speed ahead, and th e  K in g  Orry 
s ta rted  to  move b o d ily  ahead to  th e  no rthw ard . 
W hen th e  stern o f  th e  K in g  Orry  was near th e  n o rth  
end o f  th e  je t ty ,  her s ta rboard  engine was stopped, 
and her wheel was starboarded a l i t t le  to  th ro w  the  
<1 ca rte r o f  th e  vessel clear o f the  je t ty .

W hen th e  K in g  Orry was clearing  th e  je t t y  her 
m aster realised th a t  th e  RockaMll was com ing o u t 
from  th e  n o rth  entrance o f th e  h a lf  t id e  basin 
in to  th e  r ive r. As soon as th e  m aster o f  th e  K in g  
Orry realised th a t  th e  Rockabill was com ing o u t 
and th a t  there was r is k  o f co llis ion, he again sounded 
one long b las t and p u t b o th  his engines fu l l  speed 
astern, and w aved to  th e  Rockabill to  come on and 
cross h is bows. The  Rockabill increased he r speed 
th ro u g h  th e  w a te r and a lte red  her course to  p o rt, 
b u t v e ry  s h o rtly  a fte rw ards th e  co llis ion  happened. 
A t  th e  tim e  o f  th e  co llis ion th e  K in g  Orry had about 
one to  tw o  kno ts  headw ay th ro u g h  the  w ate r, b u t 
was about s ta tio na ry  over th e  ground, and  the  
Rockabill had about s ix  kno ts  headw ay th ro u g h  
th e  w a te r and was being carried dow n to  th e  south
w ard  b y  th e  t id e  tow ards th e  K in g  Orry.

T u rn in g  now to  th e  nav iga tion  o f th e  Rockabill, 
th e  Rockabill, w h ich  had o n ly  a l i t t le  cargo in  her, 
was bound o u t fro m  th e  W est W a te rloo  D ock  in to  
th e  Princes H a lf  T ide  D ock, and so o u t in to  th e  r iv e r  
th ro u g h  th e  n o rthe rn  entrance. She backed o u t 
s tern  f irs t  fro m  th e  W est W ate rloo  D ock  in to  the  
h a lf  t id e  dock, and then  s ta rted  to  tu rn  round  in  
th e  h a lf  t id e  dock in  order to  square up  fo r  the  
entrance. T h is  m anœ uvre requ ired  her to  tu rn  
her head fro m  n o rth  to  about west in  th e  h a lf  t id e  
dock, and was carried  o u t b y  heaving  on a rope 
fro m  her s ta rboard  qu a rte r to  a b o lla rd  on th e  
quay, and b y  means o f  a rope lead ing fro m  her 
s ta rboard  bow to  a m ushroom  a t th e  no rth e rn  
l ip  o f  th e  n o rth  entrance. H a v in g , in  due course, 
made th e  tu rn , her bow  rope was hove on and she 
go t nea rly  squared up  fo r th e  entrance. B y  order 
o f B ingham , th e  dockm aster, th e  stern  rope was 
th e n  le t go, and B ingham  called o u t to  th e  m aster 
o f  th e  Rockabill, “  A l l  clear n o rth , come ahead,”  
o r “  Come ahead w ith  her.”  The  engines o f  the 
Rockabill, w h ich  a t th a t  tim e  were stopped, were

then  p u t fu l l  ahead, and her wheel was p u t to  s ta r
board  as her head had fa llen  a l i t t le  too  m uch to  
the  southw ard, and when she was squared up her 
wheel was steadied, and B ingham  then  ordered the 
bow  rope to  be taken  o ff the  m ushroom , and ve ry  
s h o rtly  a fte rw ards to  be le t go a ltogether. I  
accept the  evidence o f  H e n ry , the  boa tm an o f  the  
Rockabill, th a t  th e  bow  rope was n o t p u t  on to  
ano ther b o lla rd  a fte r i t  was taken  o ff th e  m ush
room . S h o rtly  a fte rw ards th e  m aster, w ho was 
w a tch ing  his vessel’s s te rn  to  see when i t  was clear 
o f  th e  w a ll o f the  is land, p re p a ra to ry  to  his s ta r
board ing  on to  his d ow n-rive r course on g e tting  
outside th e  entrance, tu rn e d  round  and th e n  saw 
th e  h u ll o f  th e  K in g  Orry close to  on his p o rt bow 
and com ing clear o f th e  Princes L a n d ing  Stage.

A b o u t th is  tim e  B ingham ’s a tte n tio n  was also 
d raw n to  th e  K in g  Orry b y  S ta ffo rd , an employee 
o f th e  D o ck  B oard , and also b y  another m an on 
the  is land. O n seeing th e  K in g  Orry, th e  m aster 
o f  the  Rockabill gave an emergency repeat order 
o f  fu l l  speed ahead and p u t th e  wheel ha rd -a -po rt 
and sounded tw o  sho rt b lasts, b u t ve ry  sh o rtly  
a fte rw ards th e  co llis ion  happened. A t  th e  tim e  
o f  th e  co llis ion, as I  have a lready said, th e  Rockabill 
was m ak ing  about s ix  kno ts. There was ve ry  
considerable co n flic t as to  th e  w histles sounded 
and heard b y  each vessel. H a v in g  regard to  the 
gale o f  w in d  w h ich  was b low ing  across th e  rive r, 
I  th in k  i t  w ou ld  be unsafe to  found  m y  judgm en t 
on any fa ilu re  b y  e ithe r sh ip to  hear th e  w h is tle  
o f  th e  o ther. Those in  charge o f  th e  K in g  Orry 
say th a t  th e y  heard no w h is tle  signal at a l l  from  
th e  Rockabill, and those in  charge o f  th e  Rockabill 
say th e y  heard no w h is tle  signal fro m  th e  K in g  
Orry. I  am  sa tis fied  th a t  th e  K in g  Orry 
sounded her w h is tle  a pro longed b la s t on the 
tw o  occasions to  w h ich  I  have a lready referred. 
As regards th e  Rockabill, I  th in k  she sounded one 
long b las t about th e  tim e  th e  K in g  Orry sounded 
her second signal o f one long  b las t. I  do no t th in k  
she sounded an y  earlie r s ignal th a n  th is  w h is tle  
w h ile  she was in  th e  h a lf  t id e  dock. As I  have 
said, she sounded a signal o f  tw o  sho rt blasts in  
th e  r iv e r  v e ry  s h o rtly  before th e  co llis ion.

These be ing th e  m a te r ia l fac ts  as regards the  
n a v ig a tion  o f each sh ip , th e  question  now  arises 
as to  w h ich  o f  th e m  is to  b lam e. I t  appears to  
me th a t  th e  c ru c ia l question  in  th e  decision o f 
th e  case is w h e th e r th e  K in g  Orry g o t under w ay 
before th e  Rockabill s ta rte d  ahead fro m  the  Princes 
H a lf  T id e  D o ck  in to  th e  entrance. On th a t  
question, a fte r  w e igh ing  and considering a ll  the  
evidence, I  have come to  the  conclusion th a t 
when th e  K in g  Orry  cast o ff fro m  the  stage the 
Rockabill was s t i l l  in  th e  h a lf  t id e  dock and was 
about squared up  fo r  th e  n o rth e rn  entrance and 
was p ra c tic a lly  s ta tio n a ry . I  have come to  th is  
decision because I  accepted the  evidence called 
fo r  th e  p la in tiffs .

M r. N oad, on b e h a lf o f th e  Rockabill, pressed 
me to  regard as conclusive evidence on th is  p o in t 
th e  tim es  g iven  b y  th e  eng ine-room  log  o f  the  
K in g  Orry, w h ich  he said in d ica te d  th a t  the  K in g  
Orry  was o n ly  under w a y  tw o  m inutes before the 
co llis ion . B u t  these tim es were n o t accura te ly  
recorded a t th e  m om en t when th e  orders were 
g iven, and  I  do n o t th in k  th a t  th e y  should be 
ta ke n  as m a th e m a tica l ce rta in ties  o r th a t  th e y  
shou ld  ove r-ride  th e  pos itive  evidence w h ich  I  
accept on th is  p o in t.

O n these find ings o f  fa c t i t  seems to  me clear 
th a t  th e  in i t ia l  b lam e la y  on th e  Rockabill fo r 
com ing  o u t in to  th e  r iv e r  when i t  was unsafe fo r 
her to  do so. I  am  satisfied th a t  the  m aster o f 
th e  Rockabill, when on the  b ridge  o f  th e  Rockabill
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and squaring up  fo r  th e  no rthe rn  entrance, cou ld  
see p la in ly  the  m asts and fu n ne l o f  th e  K in g  Orry 
on th e  da y  in  question, when she was a t her b e rth  
a t  th e  stage and before she came aw ay. H e  knew  
o r o u g h t to  have know n th a t  th e  K in g  Orry was 
lik e ly  to  m ove aw ay a fte r  d ischarg ing her passen
gers, and i f  he had been keep ing a good lo o k -o u t 
he w o u ld  have seen her s ta r t  to  move and cou ld  
and shou ld  have stayed safe ly in  th e  dock o r in  
th e  n o rth e rn  entrance u n t i l  th e  K in g  Orry, w h ich  
Avas pe rfo rm in g  a d if f ic u lt  manoeuvre, was clear 
o f  th e  entrance. In  fa c t he saw n o th ing  o f  th e  
K in g  Orry’s m ovem ents u n t il,  accord ing to  h im , 
the re  was n o th ing  fo r  h im  to  do b u t come on and 
t r y  to  cross ahead o f  th e  K in g  Orry. I  fin d , the re 
fo re , th a t  th e  in i t ia l  b lam e fo r  th e  co llis ion  lies on 
th e  Rochabill fo r  com ing  o u t in to  th e  r iv e r  a t an 
im p rope r t im e  and th a t  the  K in g  Orry was n o t to  
b lam e fo r  com ing aw ay fro m  th e  stage a t th e  tim e  
when she d id  so.

A  p o in t was made aga inst th e  K in g  Orry th a t  
in  an y  even t she was to  b lam e fo r  com ing aw ay 
fro m  th e  stage a t  f u l l  speed. I  have consulted the 
E ld e r B re th re n  on th is  p o in t, and th e y  agree w ith  
th e  m aste r o f  th e  K in g  Orry and w ith  Georgesen, 
th e  head stagem an, and w ith  B ingham , th a t  under 
th e  c ircum stances to  come fu l l  ahead was the  
o n ly  safe w a y  to  c lear th e  stage, and  th a t  i t  was 
n o t neg ligent n a v ig a tion  under th e  circumstances, 
a lw ays p rov id e d  o f  course th a t  th e y  were e n tit le d  
to  expect th e  Kockabill to  do the  r ig h t  th in g  and 
n o t come o u t in to  the  r iv e r  a t an im p ro p e r tim e . 
I t  was also argued th a t  th e  K in g  Orry o u g h t to  
have em ployed a tu g  to  assist her in  her manœuvres. 
T h is  was n o t pleaded, and I  do n o t th in k  th e  p o in t 
has any substance.

I f  those on board  th e  K in g  Orry had  been w a tc h 
in g  th e  Kockabill c a re fu lly  in  th e  h a lf  t id e  dock 
th e y  w o u ld  have observed ea rlie r th a n  th e y  d id  
th a t  she was in  fa c t com ing  ahead in to  the  entrance. 
B u t  I  do n o t th in k  th a t  i f  th e y  had  done so th e y  
w o u ld  be to  b lam e fo r  co n tin u ing  on a t f u l l  speed 
as th e y  d id . Once th e y  had go t under w a y  th e y  
were ju s tif ie d  in  ca rry in g  o u t th e ir  manœ uvre, 
w h ich  requ ired  th e  fu l l  pow er o f  th e ir  engines, and 
th e y  were ju s tif ie d  in  expecting  th e  Kockabill n o t 
to  ham per th e ir  m anœ uvre b y  an unnecessary and 
im p ro p e r e x it  in to  th e  r iv e r  across th e ir  course. 
The  E ld e r B re th re n  have also advised me to  th is  
e ffect.

I  there fore  fin d  the  Kockabill alone to  b lam e fo r  
the  co llis ion .

A  m ore d if f ic u lt  question, as i t  seems to  me, 
arises as to  the  lega l pos ition  o f  th e  Mersey Docks 
and H a rb o u r B oa rd  in  th is  m a tte r .

I t  was argued on beha lf o f  th e  Kockabill th a t  
th e  dockm aster ordered th e  ship to  come o u t in to  
th e  r iv e r, and th a t  he r m aste r was bound to  obey 
such o rde r b y  v ir tu e  o f  th e  prov is ions o f  sect. 49 
o f th e  Mersey D ock  A c ts , 1858, w h ich  are set o u t in  
The Sunlight (9 Asp. M ar. L a w  Cas. a t p. 509 ; 
90 L .  T . Rep. 32 ; (1904) P . 100). I t  was
said on th e ir  beha lf th a t  i f  th e  m aster carried  
o u t an o rder o f  th e  dockm aste r w h ich  he was 
bound to  obey, n o t o n ly  w ou ld  th e  owners o f  the  
Kockabill be exem pt fro m  l ia b i l i t y  in  personam fo r 
damage caused b y  th e  obedience o f  her crew to  
such an order, b u t  also th e  Rockabill w ou ld  be 
exem p t fro m  l ia b i l i t y  in  rem fo r  damage caused 
b y  th e  Rockabill th ro u g h  com pliance w ith  such an 
order. I t  is n o t necessary fo r  me to  consider the  
question o f  the  l ia b i l i t y  o f th e  Rockabill in  rem in  
such a case, fo r  I  am  satisfied th a t  no such order 
w as g iven. The o rde r to  “  come ahead ”  was no t a

pe re m p to ry  o rder to  go fu l l  speed ahead a t once in to  
th e  r iv e r, and was n o t ta ke n  as such b y  her m aster.

The  m a te ria l facts so fa r  as th e  M ersey Docks 
and H a rb o u r B oard  are concerned in  th is  case are 
s h o rtly  these. M r. B ingham , th e  experienced 
dockm aster o f  th e  W ate rloo  system  o f  docks, was 
in  charge o f  the  w o rk  o f  undocking  th e  Rockabill. 
H e had to  assist h im , amongst others, a m an called 
S ta ffo rd , also an experienced employee o f  the  
board. In  1930, B ingham  had issued certa in  
ins truc tions  to  his subordinates a t th is  dock, and 
these ins truc tions  were, as I  find , d raw n to  the  
a tte n tio n  o f  th e  m aster o f  th e  Rockabill and know n 
b y  h im . The  ins truc tions  were also w e ll know n to  
S ta ffo rd . The  ins truc tions  were as fo llow s : “  W hen 
vessels are in  th e  r iv e r  entrances, and about to  
enter the  r ive r, th e  officer in  charge o f  th e  entrance 
should le t  th e  m aster know  i f  th e  r iv e r  is a ll clear 
north (as th e  o ffic ia l residences p reven t those on 
board fro m  seeing no rth ), and i f  i t  is n o t clear, 
w h a t is in  th e  w ay, and its  position . I f  asked about 
th e  southern area th e y  should in fo rm  th e m  th a t  
th e y  can see south  b e tte r themselves. T h e y  should 
n o t order a sh ip in to  th e  r iv e r  unless abso lu te ly  
necessary, leav ing  th a t  to  th e  d iscretion o f  the  
m aster, unless i t  is seen th a t  th e  m aster is going 
to  create a r is k  o f  co llis ion  b y  going ou t, when he 
should be ordered to  b rin g  his sh ip  up  in  th e  gate
w ay u n t i l  such r is k  ceases to  ex is t.”  B ingham , a t 
th e  m a te ria l tim es, as I  find , was stand ing  near the  
m ushroom  to  w h ich  th e  bow  rope o f  th e  Rockabill 
was fast. S ta ffo rd  was stand ing  w ith  a megaphone 
on th e  n o rth  w a ll near th e  r iv e r  end o f  th e  n o rth  
entrance. S ta ffo rd  in  h is evidence said th a t  h is 
d u ty , so fa r  as B ingham  was concerned, was to  
in fo rm  B ingham  i f  a n y th in g  was m oving  in  th e  
r iv e r  when i t  was proposed to  undock th e  Rockabill, 
and more especially a n y th in g  com ing in  fro m  sea 
on th e  n o rth  side o f  th e  r ive r. B ingham  said in  
his evidence th a t  he expected S ta ffo rd  to  repo rt 
a n y th in g  on the  move.

On th is  occasion B ingham  b lew  his pea w h istle , 
w h ich  is th e  custom ary signal to  S ta ffo rd  to  make 
his repo rt, when th e  Rockabill had squared up fo r  
th e  entrance. S ta ffo rd  said th a t  he then  scanned 
th e  horizon  in c lu d in g  th e  Princes Stage, so fa r  as 
he cou ld  see i t ,  and reported to  B ingham  b y  
megaphone : “  A l l  c lear n o rth .”  H e  said in  evidence 
th a t  a t th e  tim e  when he made th a t  rep o rt he 
cou ld  see th e  masts and funne l o f  th e  K in g  Orry 
and th a t  she was s ta tio n a ry  a t th e  quay so fa r as 
he cou ld  observe. H e  said th a t  when he reported 
“  A l l  c lear n o rth ,”  th a t  m eant there  was an element 
o f  danger south, and th a t  in  th is  case th e  element 
o f  danger was th e  K in g  Orry, a lthough  she was 
s ta tiona ry . The  conclusion I  have come to  is th a t  
i f  S ta ffo rd  had been keeping a good lo o k -o u t o r 
had perfo rm ed his d u ty  p rope rly , he w ou ld  have 
seen th a t  th e  K in g  Orry was m oving  fro m  the  stage, 
about the  tim e  when he made h is rep o rt “  A l l  clear 
n o rth ,”  and w ou ld  have reported  th a t  fa c t to  
B ingham . I n  fa c t S ta ffo rd  made no rep o rt a t a ll 
abou t th e  K in g  Orry to  B ingham  u n t i l  v e ry  sh o rtly  
before th e  co llis ion  and a t a tim e  when a co llis ion 
as, was I  th in k ,  inev itab le .

T he  question then  arises w hether th is  fa ilu re  
o f  S ta ffo rd  to  re p o r t the K in g  Orry e n tit le d  th e  
p la in tiffs  and defendants o r e ithe r o f  th e m  to  
recover th e ir  damages fro m  th e  Mersey Docks and 
H a rb o u r B oard.

T he  pos ition  o f  th e  owners o f  th e  K in g  Orry is 
n o t com plica ted  b y  th e  question w hether th e ir  
servants were also g u ilty  o f  negligence w h ich  con
tr ib u te d  to  th e  co llis ion , fo r I  have found  as a fac t 
th a t  th e y  were n o t negligent. One question w h ich
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arises so fa r  as th e  c la im  o f  th e  owners o f  th e  
K in g  Orry against th e  Mersey D ocks and  H a rb o u r 
B oa rd  is concerned, is w hether, in  th e  p a rtic u la r 
circumstances o f  th is  case, th e  employees o f  th e  
board owed a d u ty  to  th e  K in g  Orry to  take  reason
able care n o t to  a llo w  th e  f lockabill to  come o u t 
in to  the  r iv e r  from  th e  dock a t an im proper tim e .

In  m y  v iew , S ta ffo rd  and B ingham , as employees 
o f  th e  D ock  B oard , were in  fa c t co-operating w ith  
th e  m aster o f  th e  Rockabill in  b ring in g  th e  Rockabill 
o u t o f  th e  dock in to  th e  r iv e r. T h is  was an opera
t io n  w h ich , i f  done carelessly, was lik e ly  to  cause 
r is k  o f  damage to  a vessel n a v ig a ting  in  th e  r iv e r  
close to  th e  entrance o f  th e  dock a t th e  tim e  when 
th e  Rockabill emerged fro m  th e  n o rth  entrance. 
As I  have a lready said, I  f in d  th a t  B ingham  d id  
say “  Come ahead w ith  her ”  o r “  come ahead ”  to  
th e  Rockabill’s m aster, and I  have come to  the  
conclusion th a t  a t th e  t im e  when he said so and 
ordered th e  bow  rope to  be cast o ff th e  K in g  Orry was 
in  fa c t m ov ing  aw ay fro m  th e  Princes Stage and 
was n o t s ta tio n a ry  as B ingham  says she was. 
B ingham  was p ro b a b ly  m isled b y  S ta ffo rd ’s fa ilu re  
to  repo rt th e  K in g  Orry  to  h im . As I  have said, 
th e  evidence is c lear th a t  S ta ffo rd  fa iled  to  repo rt 
th e  K in g  Orry u n t i l  v e ry  s h o rtly  before the  co llis ion, 
and I  th in k  he fa iled  to  do so because he was 
keeping a bad  look -o u t.

O w ing to  th is  fa ilu re  o f  d u ty  on th e  p a rt o f 
S ta ffo rd , and ow ing to  th e  fa ilu re  on th e  p a rt o f 
B ingham  to  notice th e  m ovem ent o f  the  K in g  Orry, 
o r ow ing to  th e  de te rm ina tion  o f  B ingham  to  
undock the  Rockabill regardless o f the  manoeuvres 
o f  th e  K in g  Orry, B ingham  to ld  th e  RockabilVs 
m aster to  come ahead w ith  her and d irec ted  th e  
bow  rope to  be cast o ff, and in  compliance th e  
Rockabill d id  come ahead. I n  do ing th is  B ingham  
was, in  m y  judgm en t, negligent in  th e  performance 
o f  his p a rt o f  th e  operation o f undocking  the  
Rockabill and h is negligence co n trib u te d  to  the  
collis ion. On th e  o ther hand th e  m aster o f  the  
Rockabill knew  th a t  he was expected to  lo o k  ou t 
fo r  vessels com ing fro m  th e  sou thw ard  h im s e lf ; 
and he knew  o f  B ingham ’s in s truc tions  in  1930 
and th e  practice  in  th is  dock, and he was no t 
bound to  obey th e  d irec tion  o f  th e  dockm aster to  
come ahead i f  he th o u g h t i t  m ore p ruden t to  s tay  
where he was. N e ith e r d id  th e  d irec tion  to  come 
ahead in  m y  v iew  relieve the  m aster o f  th e  Rockabill 
fro m  th e  d u ty  o f  h im se lf keeping a good look-ou t, 
no r d id  i t  requ ire  h im  to  go a t fu l l  speed ahead 
fro m  th e  tim e  when th e  order was received u n t il 
th e  co llis ion  o r u n t i l  i t  was inev itab le . In  the  
resu lt, I  th in k  th a t  b o th  th e  crew o f th e  Rockabill 
and th e  employees o f  th e  D ock  B oard  were negligent 
and th a t  th e ir  negligence co n trib u te d  to  the  
co llis ion , and th a t  th ro u g h  them  th e ir  employers 
are b o th  liab le  to  the  owners o f  th e  K in g  Orry fo r 
th e  damage sustained b y  her in  th e  co llis ion  th a t  
resu lted fro m  th e ir  negligence.

The la s t question is w he ther th e  owners o f  the  
Rockabill can recover th e ir  damage fro m  th e  
second defendants, th e  Mersey Docks and H a rbo u r 
B oard. In  m y  judgm en t, th e y  cannot do so, 
fo r, as between them  and th e  D ock B oard, the  ru le  
o f  th e  comm on la w  and n o t the  ru le  o f  the  M aritim e  
L a w  as em bodied in  the  M aritim e  Conventions A c t, 
1911, s. 1, applies. The  ru le  o f the  comm on law , 
as I  understand i t ,  is th a t  in  such a case as th is , 
where th e  c la im ants have themselves been g u ilty  
o f  negligence c o n trib u tin g  to  th e ir  ow n damage, 
th e  loss lies where i t  fa lls , and th e y  cannot recover 
fro m  th e ir  co-tortfeasors.

I  there fore  g ive  judg m e n t fo r  th e  p la in tiffs  
against b o th  th e  defendants, and I  dism iss the

counte rc la im  o f  th e  f irs t  defendants against th e  
second defendants.

S o lic ito rs fo r th e  p la in tiffs , Batesons and Co., o f  
L ive rp o o l.

S o lic ito rs fo r  th e  f irs t  defendants, Weightman, 
Pedder, and Co., o f  L ive rp o o l.

So lic ito rs fo r  th e  second defendants, E. A . 
Moorhouse, o f L ive rp o o l.

Spouse of ILoiTis.

A p r i l  23 , 24, 27 ; June  11, 1936.

(B e fo re  L o rd s  Atkin, Thankerton, 
Macmillan, Wright a n d  Maugham.)

Hain Steamship Company Lim ited v. Tate 
and Lyle Lim ited, (a)

ON APPEAL FROM TH E  COURT OF APPEAL IN  
EN G LAN D.

Charter-party— D evia tion— S trand ing  o f vessel—  
C ontribu tion  in  general average— Endorsees 
o f b ills  o f lad ing— L loyd 's  average bond.

F .  and Co. and C. D . S. C., both o f New Y o rk , 
by separate special c . i. f.  contracts, sold sugar 
to the p la in t if fs . F o r  the carriage o f the 
sugar F .  and Co. chartered the defendants' 
steamer T . ,  and sub-chartered to C. D . S . C. 
the T .  to proceed to a po rt in  San Dom ingo. 
B y  the charter-party, the T .  was to load sugar 
at two ports in  Cuba and at one in  San Dom ingo  
“  as ordered." F .  and Co. in fo rm ed the 
defendants' agents in  New Y o rk , S. S. and Y ., 
o f the names and order o f ca ll at these ports :
( 1 ) Casilda, (2 ) Santiago de Cuba, in  Cuba, 
and  (3 ) San Pedro de M acon is  in  San D om ingo . 
The  T .  went to Casilda, and there loaded sugar, 
and was sent on by the local agents o f F .  and  
Co. to Santiago, where she loaded more sugar.
S. S. and Y . had cabled to the steamer at 
Casilda d irecting her to proceed to Santiago  
and thence to San Pedro de M acon is. T h is  
cable never reached the master ; i t  was sa id  
that a Cuban postmaster gave i t  to a coloured 
lo rry  driver to deliver but that he had forgotten  
a ll about it .  S. S . and Y . had, however, 
dispatched to the master o f the T .  a  copy o f  
the charter, which stated that there was a 
th ird  po rt o f shipm ent in  San Dom ingo, and  
th is  had reached h im . The  T .  le ft Santiago 
fo r  Queenstown w ith  a c la im  fo r  dead fre ig h t 
endorsed upon the b ills  o f lad ing. Shortly  
afterwards the steamer was recalled by wireless 
to San Pedro de M acon is  in  San Dom ingo, 
where she completed her loading o f sugar. On 
leaving th is p o rt on the eventual homeward 
voyage, the T .  stranded and was damaged. A l l  
the sugar had to be discharged, and some o f i t  
was lost. The p la in t if fs  were indorsees o f  
b ills  o f lad ing  o f the sugar on board the T .  
The sugar under the p la in t if fs ' contracts was 
brought to the U n ited  K in gd om  in  another 
steamer, and to obta in  the sugar the p la in t if fs

(a) Reported b y  E d w ar d  J. M . Ch a p l in , Esq., B a rr is te r-a t-
Law.
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signed a general average bond agreeing w ith  
the owners o f the sh ip  to p a y  the p rope r p ro 
p o rtio n  o f salvage in  general average or 
p a rtic u la r o r other charges chargeable on the ir 
consignment to which the shippers o r owners 
o f such consignments m ight be liable to con
tribute, and they made the deposit claim ed in  
the action— 0,500 /. The p la in t if fs  adm itted 
that they were liable to contribute in  general 
average for the sugar fro m  San Dom ingo, but 
denied that l ia b i l ity  in  respect o f the Cuban 
sugar on the ground that there had been an  
un justifiab le  deviation by the T .

H e ld , (1 ) that although there had been a deviation  
fro m  the chartered voyage, i t  had been waived  
by the charte rers; (2 ) that the shipowners
coidd not in  the present circumstances cla im  
against the respondents as indorsees o f the 
b ills  o f lad ing  either con tribu tion  o r fre ig h t 
i f  they had to re ly  on the b ills  o f lad ing alone, 
but that the terms o f the L lo y d ’s bond which  
was independent o f the b ills  o f lad ing  gave to 
the shipowners the r ig h t they cla im ed in  
respect o f con tribu tion  to the general average 
charges as against the respondents; and
(3 ) that in  the circumstances o f th is  case the 
shipowners' c la im  fo r  the balance o f fre ig h t 
fa ile d .

D ecis ion o f the Court o f A ppea l (151 L .  T . Rep. 
249) reversed.

Appeal fro m  th e  decision o f  th e  C ourt o f  Appeal, 
reported  151 L .  T . Rep. 249, in  an action  in  w h ich  
th e  p la in tiffs , th e  present respondents, cla im ed the  
re tu rn  o f  95001. deposited b y  them  w ith  the  appel
lan ts  to  cover a c o n trib u tio n  in  general average. 
T he  fac ts  w h ich  are su ffic ie n tly  summ arised in  
th e  headnote are fu l ly  s ta ted  in  th e ir  Lo rdsh ips ’ 
op in ions.

In  th e  C ourt o f  A ppea l i t  was he ld  b y  S cru tton , 
L .J . and  Slesser, L .J .— Greer, L .J .  dissenting—  
th a t  there  had been an u n ju s tifia b le  dev ia tion , and 
the  defendants, th e  shipowners, were n o t e n tit le d  
to  c la im  p ro tec tion  fro m  the  exceptions in  th e  
c h a rte r-p a rty  o r its  benefit in  c la im ing  a general 
average c o n trib u tio n . The  p la in tif fs ’ agreement 
under th e  general average bond had been ob ta ined  
under com pulsion. I t  had been sta ted  to  be made 
w ith o u t p re jud ice  and w ith o u t a d m itt in g  l ia b il i ty  
fo r  such charges. I t  was n o t a question o f  lien , 
fo r  th e  shipowners cou ld  n o t g ive in fo rm a tio n  to  
enable th e  co n trib u tio n  to  be calcu lated, and, 
fu rth e r, a ll p rovis ions in  the  ch a rte r-p a rty  o r b ills  
o f  la d in g  had been destroyed b y  dev ia tion . There 
w ou ld  be a decla ra tion  th a t  th e  Tregenna devia ted, 
and fo r  th e  re tu rn  to  th e  p la in tif fs  o f th e  95001. 

The shipowners appealed.
S ir Robert Aske, K .  C. and C yril M ille r  fo r  the  

appellants.
H . Stranger, K .C . and Stephen Furness fo r  the  

respondents.
The  House to o k  tim e  fo r  consideration.

Lord Atkin.— M y  Lords, th is  case arises on an 
appeal fro m  the  C ou rt o f  Appea l, w ho reversed a 
decision o f Roche, J . in  an action  in  w h ich  the  
present respondents were p la in tiffs  and the  appeal- 
lan ts  were defendants. The learned judge  gave 
ju d g m e n t fo r  th e  defendants on c la im  and counte r
c la im . The C ourt o f A ppea l reversed the  decision

and determ ined b o th  c la im  and counte rc la im  in  
fa v o u r o f the  p la in tiffs .

T a te  and L y le  L im ite d , the  respondents, in  
M arch, 1930, bough t 25,000 tons o f  Cuban sugar 
fro m  Messrs. F a rr  and Co., o f N ew  Y o rk , on c .i.f. 
te rm s. In  F eb ru a ry  th e y  had bough t 50,000 tons 
Cuban and (or) San D om ingo sugar fro m  t h ; Cuban 
D om in ican  Sales C orpora tion , o f  N ew  Y o rk , on 
s im ila r-te rm s . These sellers are said to  be closely 
associated w ith  Messrs. F a rr  and Co. In  o rder to  
pe rfo rm  th e  contracts, Messrs. F a rr  and Co., on 
the  16 th  J u ly , 1930, chartered fro m  th e  appellants 
the steamship Tregenna on term s w hereby th e  
vessel was to  proceed to  Cuba and  load a fu l l  and 
com plete cargo o f sugar in  bags n o t exceeding 
7770 tons and n o t less th a n  7030 tons a t  one o r 
tw o  safe po rts  on th e  n o rth  side o r a t  one o r tw o  
safe po rts  on th e  south  side, and a t  one safe p o rt 
on th e  south  side o f San D om ingo, as ordered from  
the  fac to rs  o f  th e  charterers. F re ig h t was to  be 
pa id  a t 13s. 6 d. per to n  s te rling  in  N ew  Y o rk , as 
to  50 pe r cent, in  cash on rece ip t o f cable advice 
o f sign ing o f b ills  o f lad ing  and th e  balance in  cash 
on rece ip t o f  cable advice o f r ig h t d e live ry  o f cargo 
and th e  net de livered w e igh t ascertained. On the  
28 th  J u ly , 1930, Messrs. F a rr  and Co., as chartered 
owners o f th e  Tregenna, entered in to  a charte r- 
p a rty  w ith  th e  Cuban D om in ican  Sales C orporation 
w hereby i t  was agreed th a t  th e  vessel should p ro 
ceed to  San D om ingo and there  load a t one safe 
p o rt on the  south  side fro m  th e  facto rs o f the  
charterers a cargo o f sugar in  bags n o t exceeding 
2780 tons n o r less th a n  2040. The provis ions as 
to  fre ig h t corresponded to  those in  the  p rin c ip a l 
charter.

The d ispute  between the  parties arises o u t o f 
events th a t  happened in  the  course o f  the  voyage o f 
the Tregenna. U nder th e  ch a rte r-p a rty  the  char
terers nam ed Casilda and Santiago as th e  tw o  
Cuban ports. W h ile  th e  ship was load ing  a t the  
f irs t  p o rt, Casilda, th e  charterers declared th e  
San D om ingo p o rt, San Pedro de M acoris, on th e  
south  side o f  th e  is land, to  th e  owners. The owners 
sent th e  necessary cable to  th e  ship a t  Casilda, 
b u t ow ing  to  an alleged d e fa u lt o f th e  post office 
a u tho ritie s  in  Cuba i t  never reached its  destination . 
The ship, a fte r ta k in g  in  cargo a t Casilda, proceeded 
to  Santiago and there  loaded th a t  p o rtio n  o f cargo. 
H a v in g  received no orders fo r  a San D om ingo p o rt 
th e  m aster indorsed th e  b ills  o f lad ing  fo r  dead 
fre ig h t, as he had o n ly  4990 tons on board instead 
o f  the  fu l l  and com plete cargo s tip u la ted  in  the  
cha rte r p a rty , and  then  cleared fo r  Queenstown, 
w h ith e r he was to  proceed fo r  orders. H e  sailed 
fo r  Queenstown a t noon on th e  2 9 th  J u ly , p ro 
ceeding between Cuba and San D om ingo no rthw a rd . 
The d irec t rou te  to  San Pedro w ou ld  have been 
south o f the  island. W ith in  a few  hours a ll parties, 
in c lu d in g  Messrs. F a r r  and Co., became aware o f 
th e  m istake and a rad io  message was sent to  the  
cap ta in  when o ff th e  Is la n d  o f Inagua d irec ting  
h im  to  proceed to  San Pedro. H e  obeyed orders, 
ta k in g  th e  shortest rou te  w h ich , fro m  th e  p o in t 
he had reached, to o k  h im  round  th e  n o rth  o f  San 
Dom ingo. H e  a rr ive d  a t San Pedro on th e  2 nd 
A ugust. There th e  Tregenna was loaded w ith  the  
cargo under th e  sub-charter, a bou t 2780 tons, 
under th e  supervision o f T a te  and Co., w ho were 
Messrs. F a rr  and Co.’s agents a t San Pedro. B ills  
o f lad ing  were g iven  to  the  sub-charterers. She 
sailed again fro m  San Pedro on th e  6 th  A ugust, 
bu t, w h ile  leaving  ha rbour, s tranded and received 
serious damage. The cargo was discharged, and 
such as was n o t lo s t was transh ipped  b y  H a in  
Steam ship Com pany L im ite d  on ano ther vessel, 
the  Baron Dalmeny, on b ills  o f lad ing  in d ica tin g
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H a in  Steam ship Com pany L im ite d  as the  shippers. 
I t  is in  respect o f  th is  casua lty  th a t  a general 
average co n trib u tio n  is cla im ed b y  the  ship.

The Tregenna b ills  o f  lad ing  were indorsed and 
de livered to  T a te  and L y le  L im ite d  in  pursuance 
o f th e  con tracts o f sale, w ith  a d e live ry  o rder 
indorsed on them  addressed to  the  owners o f  the  
Baron Dalmeny b y  H a in  Steam ship Com pany 
L im ite d , requesting the  owners to  de live r to  Tate  
and L y le  L im ite d  o r order. On th e  same day, and 
no d o u b t as a co nd ition  o f  the  release o f  H a in  
Steam ship C om pany L im ite d , T a te  and L y le  
L im ite d  entered in to  a L lo y d ’s average bond on 
th e  te rm s o f w h ich , in  m y  op in ion , th is  case tu rns. 
B y  th a t  bond, in  considera tion o f  de live ry  o f  the  
goods, T a te  and L y le  L im ite d  agreed to  pa y  to  
H a in  Steamship Com pany L im ite d  “  th e  p roper 
and respective p ro p o rtio n  o f  an y  . . . general 
average . . .  to  w h ich  th e  shippers o r owners o f 
such consignments m ay  be liab le  to  co n trib u te  
in  respect o f such damage loss sacrifice o r expen
d itu re .”  T he y  d u ly  made th e  necessary deposit 
and in  due course received th e  goods. L a te r  th e y  
discovered the  alleged d e v ia tio n  and commenced 
th is  ac tion  aga inst H a in  Steam ship C om pany 
L im ite d  to  recover so m uch o f  th e  deposit as covers 
th e  c la im  fo r  general average co n trib u tio n  in  respect 
o f th e  sugar shipped a t  th e  Cuban po rts , i.e., 
before th e  dev ia tion . I n  respect o f  the  sugar 
sh ipped a t  San Pedro, i.e., a fte r the  ship had 
re tu rned  to  th e  con tra c t voyage, th e y  a d m it l ia b il i ty .  
H a in  Steamship Com pany L im ite d  counte rc la im  
fo r  a decla ra tion  th a t  T a te  and L y le  L im ite d  are 
liab le  in  general average in  respect o f the  whole 
cargo, and also c la im  th e  balance o f  fre ig h t o r a 
corresponding quantum meruit fo r  fre ig h t in  respect 
o f the  whole cargo. F o r th e  balance o f fre ig h t in  
respect o f  the  San Pedro sh ipm en t T a te  and  L y le  
L im ite d  a d m it l ia b il ity ,  and th e y  have pa id  a sum 
in to  c o u rt to  sa tis fy  th a t  c la im . F o r th e  balance 
o f  fre ig h t on th e  Cuban sh ipm ent, w he ther on 
express con tra c t o r quantum meruit, th e y  deny 
l ia b il ity .

A t  the  o rig ina l t r ia l  Roche, J . he ld  th a t  there  
had n o t been a d e v ia tio n  and gave ju d g m e n t 
fo r  th e  shipowners. In  the  C ourt o f  A ppeal a ll the  
Lo rds Justices were o f op in ion  th a t  there  was a 
d ev ia tion . S eru tton , L .J . and Slesser, L .J . he ld 
th a t  the  e ffect was to  e n tit le  T a te  and  L y le  L im ite d  
to  succeed in  th e  a c tio n  on c la im  and counterc la im . 
Greer, L .J .  found  th a t  th e  d e v ia tio n  had been 
w a ived  b y  Messrs. F a rr  and Co., th e  charterers, 
and th a t  th is  had th e  e ffect o f  leav ing  them  liab le  
to  a general average co n trib u tio n , w h ich , on the  
te rm s o f  the  L lo y d ’s bond, cou ld  be c la im ed b y  the  
sh ip  aga inst T a te  and L y le  L im ite d . T he y  a ll 
agreed th a t  there  was no c la im  fo r fre ig h t.

On appeal to  th is  House y o u r Lordsh ips, being 
o f  op in ion  th a t  the re  appeared to  have been a 
dev ia tio n , b u t th a t ,  on the  question o f  w a iver, 
T a te  and L y le  L im ite d  m ig h t have been led b y  
th e  s ta te  o f  the  pleadings to  consider th a t  no such 
issue was raised, and m ig h t, there fo re , have fu r th e r  
evidence to  adduce, a llow ed an am endm ent to  
raise th e  issue expressly and re m itte d  the  issue fo r  
re p o rt to  th e  K in g ’s Bench D iv is io n . E vidence on 
th e  issue was heard b y  Branson, J . and yo u r 
Lordsh ips have h is re p o rt. I  e n tire ly  agree w ith  
th e  judgm en ts  in  the  C ourt o f  Appeal th a t  in  fa c t 
there  was a d e v ia tio n  fro m  th e  charte red  voyage 
and I  say no m ore on th is  to p ic . M oreover, I  see 
no reason w ha tever to  d iffe r fro m  the  re p o rt o f 
Branson, J . th a t  th e  d e v ia tio n  was w a ived  by  
Messrs. F a r r  and  Co.

M y  Lords, th e  e ffect o f  a d e v ia tio n  on a co n tra c t 
o f  carriage b y  sea has been s ta ted  in  a v a r ie ty  o f

cases b u t n o t in  u n ifo rm  language. E veryone is 
agreed th a t  i t  is  a serious m a tte r . O ccasionally 
language has been used w h ich  suggests th a t  the  
occurrence o f  a d e v ia tio n  a u to m a tic a lly  displaces 
th e  co n tra c t, as b y  th e  now  accepted doc trine  does 
an even t w h ich  “  frus tra te s  ”  a con trac t. In  o the r 
cases, where th e  e ffect o f  d e v ia tio n  on th e  excep
tio n s  in  the  co n tra c t had to  be considered, language 
is  used w h ich  S ir R o b e rt Aske argued shows th a t  the  
sole e ffect is, as i t  were, to  expunge the  exceptions 
clause as no longer a p p ly in g  to  a voyage w h ich  
fro m  th e  beg inning o f  the  d e v ia tio n  has ceased 
to  be th e  co n tra c t voyage. I  ven tu re  to  th in k  th a t  
th e  tru e  v iew  is th a t  th e  departu re  fro m  th e  voyage 
con trac ted  to  be made is a breach b y  the  sh ipow ner 
o f  h is con tra c t, a breach o f  such a serious cha racte r 
th a t ,  however s lig h t th e  dev ia tio n , the  o th e r p a r ty  
to  th e  co n tra c t is e n tit le d  to  tre a t i t  as go ing to  the  
ro o t o f  th e  co n tra c t, and to  declare h im se lf as no 
longer bound b y  an y  o f  th e  co n tra c t te rm s. I  w ish 
to  confine m yse lf to  con trac ts  o f  carriage b y  sea, 
and  in  th e  c ircum stances o f  such a carriage I  am 
sa tisfied  th a t  b y  a long  series o f  decisions, adop ting , 
in  fa c t, com m ercia l usage in  th is  respect, any 
d e v ia tio n  constitu tes  a breach o f  co n tra c t o f  th is  
serious na ture . The same v ie w  is taken  in  con trac ts  
o f  m arine  insurance where there  is im p lie d  an 
absolute co n d itio n  n o t to  dev ia te . N o d o u b t the  
extrem e g ra v ity  a ttached  to  a d e v ia tio n  in  con trac ts  
o f carriage is ju s tif ie d  b y  th e  fa c t th a t  th e  insured  
cargo owner, when th e  sh ip  has dev ia ted , has 
become uninsured. I t  appears to  me inev itab le  
th a t  a breach o f  co n tra c t w h ich  resu lts  in  such 
m om entous consequences w e ll know n  to  a ll con
cerned in  commerce b y  sea should e n tit le  th e  o th e r 
p a r ty  to  refuse to  be bound. I t  is tru e  th a t  th e  
cargo ow ner m ay, th o ug h  v e ry  im p ro b a b ly , be 
un insured. I t  is also tru e  th a t  in  these days i t  is 
n o t uncom m on fo r  m arine  insurers to  h o ld  the  
assured covered in  case o f d e v ia tio n  a t  a p rem ium  
to  be arranged. B u t these considerations do n o t 
appear to  d im in ish  th e  serious na ture  o f  th e  breach 
in  a ll th e  circum stances o f  sea carriage, and m ay  
be balanced b y  th e  fa c t th a t  th e  sh ip  can, and 
o fte n  does, take  lib e rties  to  devia te  w h ich  p reven t 
th e  resu lt I  have sta ted.

I f  th is  v ie w  be co rrect, th e n  th e  breach by  
d e v ia tio n  does n o t a u to m a tic a lly  cancel the  express 
c o n tra c t, o therw ise th e  shipow ner b y  his ow n w rong 
can ge t r id  o f h is ow n co n tra c t. N o r does i t  a ffect 
m ere ly  the  exceptions clauses. T h is  w ou ld  make 
those clauses alone sub ject to  a c o n d itio n  o f  no 
d e v ia tio n , a cons truc tion  fo r  w h ich  I  can f in d  no 
ju s tif ic a tio n . I t  is q u ite  inconsis tent w ith  th e  cases 
w h ich  have trea te d  d e v ia tio n  as p rec lud ing  enforce
m en t o f  demurrage prov is ions. The  even t fa lls  
w ith in  th e  o rd in a ry  law  o f  co n tra c t. The p a r ty  
w ho is affected b y  th e  breach has the  r ig h t  to  say : 
I  am  n o t now  bound b y  th e  co n tra c t w he the r i t  is 
expressed in  ch a rte r-p a rty , b i l l  o f  lad ing  o r o th e r
wise. H e  can, o f  course, c la im  h is  goods fro m  the  
sh ip . W he the r and  to  w h a t e x te n t he w i l l  become 
liab le  to  pa y  some rem unera tion  fo r  carriage I  do 
n o t th in k  arises in  th is  case fo r  reasons I  w i l l  g ive 
la te r. B u t  I  am  sa tis fied  th a t  once he elects to  
t re a t th e  co n tra c t as a t an end he is n o t bound by 
th e  prom ise to  p a y  the  agreed fre ig h t an y  m ore than  
b y  h is o th e r prom ises. B u t  on th e  o th e r hand, 
as he can e lect to  tre a t th e  co n tra c t as ended, so 
he can e lect to  tre a t  th e  c o n tra c t as subsis ting  ; 
and i f  he does th is  w ith  know ledge o f  h is r ig h ts , he 
m ust, in  accordance w ith  th e  general law  o f  con
tra c t ,  be he ld  bound. N o d o u b t one m ust be care fu l 
to  see th a t  th e  acts o f  th e  cargo ow ner are n o t 
m is in te rp re te d  when he finds th a t  his goods have 
been taken  o ff on a voyage to  w h ich  he d id  n o t
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agree. H e  cou ld  n o t reasonably be expected to  
reca ll th e  goods when he discovers the  ship a t a 
p o r t  o f ca ll p resum ab ly s t i l l  in te n d in g  to  reach 
her agreed p o rt o f  des tina tion . There m us t be 
acts  w h ich  p la in ly  show th a t  the  sh ipper in tends to  
tre a t th e  co n tra c t as s t i l l  b ind in g . In  th e  present 
case, where th e  cha rte re r procured  th e  sh ip  to  be 
recalled to  a San D om ingo p o rt fo r  the  express 
purpose o f  co n tin u ing  to  load  under th e  cha rte r, an 
o b lig a tio n  w h ich , o f course, o n ly  ex is ted  in  pu rsu 
ance o f  th e  express co n tra c t, and saw th a t  th e  ship 
d id  n o t receive th e  cargo s tip u la te d  under th e  sub
ch a rte r p rov ided  b y  persons w ho had no r ig h t  to  
load except under th e  sub -cha rte r, I  am  satisfied  
th a t  there  is abundan t, indeed conclusive, evidence 
to  ju s t i fy  the  re p o rt o f  B ranson, J . th a t  th e  devia 
t io n  was w a ived  b y  th e  charterers.

The resu lt is th a t  a t  th e  t im e  th e  casua lty  
occurred and th e  general average sacrifice and 
expenses were incu rre d  th e  sh ip  was s t i l l  under the  
cha rte r. In  respect o f th e  Cuban sugar th e  
charte re rs appear to  have been a t  th e  t im e  the  
owners o f  th e  goods, and I  th in k  i t  c lear th a t  on 
p rin c ip le  the  c o n tr ib u tio n  fa lls  due fro m  the  persons 
w ho were owners a t th e  t im e  o f  th e  sacrifice though  
no d o u b t i t  m ay be passed on to  subsequent assignees 
o f  th e  goods b y  a p p rop ria te  co n tra c tu a l s tip u la 
tions . The place o f  ad ju s tm e n t does n o t seem to  
have a bearing on th e  question aga inst w hom  the  
c o n tr ib u tio n  has to  be ad justed . I t  m us t be 
rem em bered th a t ,  a t  any ra te  so fa r  as th e  Cuban 
sugar is concerned, a t  th e  t im e  o f  loss and u n t il 
trans fe r o f  the  b ills  o f  lad ing  in  O ctober, Messrs. 
F a rr  and Co. were th e  o n ly  persons in  co n trac tua l 
re la tio n  w ith  th e  ship. The b ills  o f  lad ing  w h ich  
th e y  he ld  were in  th e ir  hands m ere ly  rece ip ts  fo r  
sh ipm en t and, o f course, sym bols o f  th e  goods 
w ith  w h ich  th e y  cou ld  tran s fe r the  r ig h t  to  possession 
and th e  p ro p e rty .

I t  fo llow s th a t  when the  Baron Dalmeny a rr ive d  
a t Greenock, H a in  Steam ship Com pany L im ite d , 
w ho were, th ro u g h  th e ir  b ills  o f  lad ing , in  possession 
o f  th e  goods, had a c la im  fo r  c o n tr ib u tio n  against 
th e  charterers, and fo r  th e  reasons g iven  b y  Greer, 
L .J .  in  h is adm irab le  ju d g m e n t, w ith  w h ich  I  
f in d  m yse lf in  e n tire  accord, had a lie n  on th e  goods 
fo r th a t  co n trib u tio n .

The  pos itio n  o f  the  respondents, T a te  and  L y le  
L im ite d  has to  be considered fro m  tw o  po in ts  o f 
v ie w  : (1) As indorsees o f  th e  b ills  o f  lad ing  in  
circumstances in  w h ich  th e  r ig h ts  and lia b ilit ie s  
expressed in  th e  b ills  o f  lad ing  w ou ld  devolve on 
them  as though  th e  co n tra c t con ta ined  the re in  
had been made w ith  them  (under th e  B ills  o f  La d in g  
A c t)  ; (2 ) as pa rties  to  th e  L lo y d ’s bond.

In  respect o f  th e  f irs t, in  m y  op in io n  th e  fa c t o f 
d e v ia tio n  gives a b i l l  o f  lad ing  ho lder th e  r ig h ts  
w h ich  I  have a lready m entioned . On d iscovery 
he is e n tit le d  to  refuse to  be bound b y  th e  con trac t. 
W a ive r b y  th e  cha rte re r seems, on p rinc ip le , to  
have no bearing on th e  r ig h ts  and lia b ilit ie s  w h ich  
devolve on th e  b i l l  o f  lad ing  ho lder under th e  B ills  
o f L a d in g  A c t. The  consignee has n o t assigned to  
h im  th e  ob liga tions under th e  c h a rte r-p a rty  nor, 
in  fa c t, any ob lig a tio n  o f the  charte re r under the  
b i l l  o f  lad ing , fo r  ex hypothesi the re  are none. A  
new co n tra c t appears to  sp ring  up  between the  
ship and th e  consignee on th e  te rm s  o f th e  b i l l  o f 
lad ing. One o f  th e  te rm s is th e  perform ance o f  an 
agreed voyage, a d e v ia tio n  fro m  w h ich  is a fu n d a 
m en ta l breach. I t  seems to  me im possible to  see how 
a w a ive r o f such a breach b y  th e  p a r ty  to  the  
c h a rte r-p a rty  co n tra c t can a ffec t th e  r ig h ts  o f 
d iffe re n t pa rties  in  respect to  th e  breach b y  the  
same event o f  th e  b i l l  o f lad ing  con tra c t. I  th in k ,  
therefore, th a t  a d e v ia tio n  w ou ld  a d m itte d ly  

V o l . X I X . ,  N . S.

preclude a c la im  fo r  c o n tr ib u tio n  a ris ing  aga inst 
pa rties  to  a subsis ting co n tra c t o f  carriage, though  
no d o u b t th e  c la im  does n o t arise as a te rm  o f  the  
co n tra c t. A n d  as a b i l l  o f lad ing  ho lde r is e n tit le d  
to  say th a t  he is n o t bound b y  th e  agreed te rm  as to  
fre ig h t,  th e  sh ip  cou ld  n o t, in  the  present c ircu m 
stances, c la im  aga inst T a te  and L y le  L im ite d  
e ith e r c o n tr ib u tio n  o r fre ig h t i f  th e y  had to  re ly  on 
th e  b il l  o f lad ing  alone.

(2) On the  o th e r hand, th e  te rm s o f  th e  L lo y d ’s 
bond appear in  th e  p la inest words to  g ive  to  the  
sh ip  the  r ig h t  w h ich  th e y  c la im  in  respect o f 
c o n trib u tio n . The  consignees agree to  pay to  the  
owners the  p roper p ro p o rtio n  o f general average 
charges “  w h ich  m ay  be chargeable upon th e ir  
respective consignments ”  o r “  to  w h ich  th e  shippers 
o r owners o f such consignments m ay  be liab le  to  
c o n trib u te .”  General average charges were, as I  
have said, chargeable b y  w a y  o f  lie n  aga inst the  
sugar, and  th e  shippers were liab le  to  co n trib u te . 
The o b lig a tio n  is independent o f th e  b i l l  o f  lad ing , 
there  is good considera tion  in  th e  ship g iv in g  up  a 
lie n  w h ich  i t  c la im s, and g iv in g  to  th e  consignees 
im m ed ia te  and n o t delayed de live ry . I  do n o t 
a tta c h  any im portance  in  th is  case to  th e  w ith o u t 
p re jud ice  prov is ions in  the  th ird  p a rt o f  the  bond, 
w h ich  a ffect o n ly  th e  deposit and  w ou ld  n o t, in  any 
case, a p p ly  where the re  was in  fa c t a good c la im  
fo r  c o n trib u tio n  aga inst th e  o rig ina l shippers. I  
th in k ,  there fo re , th a t  th e  c la im  o f  T a te  and L y le  
L im ite d , w h ich  is d irec te d  to  recovering th e  deposit 
made in  respect o f  th e  Cuban sugar, fa ils , and th a t  
the  sh ip ’s c la im  fo r  a dec la ra tion  th a t  there  is 
a v a lid  c la im  fo r  c o n tr ib u tio n  against th e  deposit 
succeeds. On th e  sh ip ’s c la im  fo r  th e  balance o f 
fre ig h t in  respect o f  th e  San D om ingo  sugar, I  
have come to  th e  conclusion th a t  i t  m u s t fa il.  
T h a t there  is no c la im  on the  express con tra c t—  
the  b i l l  o f  lad ing— I  have a lready said. A n  
am endm ent to  c la im  a quantum meruit was, how 
ever, a llowed, and th is  has occasioned me some 
d if f ic u lty .  I  am  n o t prepared a t  present to  adopt 
th e  v ie w  o f S cru tton , L .J . th a t  in  no circumstances 
can a consignee, w he ther ho lder o f  a b i l l  o f  lad ing  
o r n o t, be liab le  to  pa y  a fte r  a d e v ia tio n  any 
rem unera tion  fo r  th e  carriage fro m  w h ich  he has 
benefited. I  p re fe r to  leave th e  m a tte r  open and, 
in  those circum stances, to  say th a t  th e  op in ion  o f 
the  C ourt o f A ppea l to  the  co n tra ry  in  th is  case 
should n o t be taken  as a u th o r ita tiv e . In  the  
present case, I  f in d  th a t  the  balance o f  fre ig h t 
under th e  ch a rte r-p a rty , and, there fo re , under the 
b i l l  o f lad ing , was to  be p a id  in  N ew  Y o rk  a fte r  
advice o f  r ig h t  d e live ry  and ascerta inm ent o f w e igh t. 
The te rm s o f  th e  cesser clause do n o t a ffect th is  
ob liga tion , and consequently the  cha rte re r rem ained 
and rem ains s t i l l  lia b le  fo r  th a t  fre ig h t. In  these 
circumstances I  am  n o t sa tisfied  th a t  cond itions 
ex is ted  under w h ich  a prom ise should be im p lie d  
w hereby the  shippers u n dertook  to  g ive  to  the  
ship a fu r th e r  and a d iffe re n t r ig h t to  receive some 
p a rt o f  w h a t w o u ld  be a reasonable rem unera tion  
fo r  the  carriage. I  th in k  there fo re , th a t  th e  c la im  
fo r  fre ig h t fa ils .

Lord Thankerton.— M y  Lords, I  concur in  the  
op in ion  w h ich  has ju s t  been de live red  b y  m y  noble 
and  learned fr ie n d  on the  W oolsack. I  have also 
had an o p p o r tu n ity  o f  considering th e  op in ions o f 
m y  noble and learned friends , th e  M aste r o f  the  
R o lls  and  L o rd  M augham , and I  desire to  express 
m y  concurrence in  th e ir  v iew s also.

Lord Macmillan.— M y  Lo rds , I  also concur.

Lord Wright, M.R. — M y  Lords, th e  p rin c ip a l 
questions on th is  appeal are : (1) W he the r the

K
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appellants, as owners o f  th e  steam ship  Tregenna, are 
e n t it le d  to  re ta in  o u t o f  a deposit made under a 
L lo y d ’s average bond th e  p roper c o n tr ib u tio n  in  
general average chargeable on ce rta in  cargo received 
b y  th e  respondents, as b i l l  o f  la d in g  holders, a t 
Greenock ; (2) w he ther th e y  are e n tit le d  to  be p a id  
th e  balance o f  fre ig h t due in  respect o f  th a t  cargo. 
The  C ou rt o f  A ppea l have, b y  a m a jo r ity ,  denied the  
appe llan ts ’ r ig h t  in  e ith e r regard. Greer, L .J .,  
however, d issented in  respect o f  th e  fo rm e r m a tte r, 
ho ld in g  th a t  th e  appe llan ts ’ c la im  on th a t  head was 
ju s tif ie d .

The  Tregenna had  been charte red  b y  Messrs. F a rr  
and Co., o f  N ew  Y o rk , under c h a rte r-p a rty  dated 
th e  1 6 th  J u ly , 1930, to  ca rry  a fu l l  cargo o f  sugar 
fro m  th ree  p o rts  in  th e  W est Ind ies , tw o  in  Cuba 
and  one in  San D om ingo , as ordered. The d ifficu ltie s  
in  th e  case have arisen because, b y  a curious 
acciden t, th e  m aste r, a fte r  load ing  a t  tw o  po rts—  
nam e ly , Casilda and Santiago de Cuba— in  Cuba 
4990 tons o f  sugar, proceeded d ire c t to  Queenstown 
fo r  orders, in  th e  b e lie f th a t  no order had  been 
g iven  to  load  a t  a p o r t  in  San D om ingo . I n  fa c t, 
th e  charterers had d u ly  g iven  orders fo r  a p o r t  in  
San D om ingo  (San Pedro de M acoris) to  th e  sh ip ’s 
agents in  N ew  Y o rk , w ho had cabled those orders 
on to  th e  m aste r a t  Casilda, b u t  a lo r ry  d r iv e r  in  
Cuba, w ho u n d e rto o k  to  ta ke  th e  cable fro m  the  
cable office to  Casilda, fa ile d  to  do so, and the  
m aste r never g o t i t .  H e  acco rd ing ly  s ta rte d  d ire c t 
to  Queenstown— indors ing  th e  b ills  o f  la d in g  fo r 
dead fre ig h t. B u t  when th e  Tregenna's departu re  
was cabled to  N ew  Y o rk  steps were im m e d ia te ly  
ta ke n  b y  cable and wireless to  rem edy the  m is take . 
The  m aste r was n o tif ie d  o f  th e  e rro r th e  day a fte r  
he le f t  Santiago. H e  tu rn e d  back im m e d ia te ly , 
and proceeded to  San Pedro de M acoris, where he 
d u ly  a rr ive d  a l i t t le  over a d a y  la te r  th a n  i f  he had 
gone d ire c t and a fte r  hav ing  done 265 m iles o f 
e x tra  steam ing.

Roche, J . he ld  th a t ,  in  th e  pecu lia r circumstances 
o f  th e  case, the re  was no dev ia tio n . I  agree, 
however, w ith  the  unanim ous ju d g m e n t o f  th e  C ourt 
o f  A ppea l, th a t ,  as orders had been d u ly  g iven  to  
th e  shipowners’ agents fo r  th e  th ird  p o r t,  the  
steam er, in  proceeding on a course aw ay fro m  th a t  
th ir d  p o rt,  was g u ilty  o f a d e v ia tio n  under the  
c h a rte r-p a rty  and th e  Cuban b ills  o f  lad ing . The 
questions w h ich  th e n  arise are w h a t consequences 
fo llo w  in  a ll th e  subsequent fac ts  o f  th e  case, and 
how  do th e y  a ffect th e  respondents.

Save fo r  an u n fo rtu n a te  acciden t no one, pre 
sum ab ly, w o u ld  have trou b le d  about th e  d ev ia tion . 
B u t  th e  Tregenna, ha v in g  com ple ted th e  cha rte r- 
p a r ty  cargo a t San Pedro de M acoris, s tranded in  
th e  ha rbou r a lm ost im m e d ia te ly  a fte r  s ta rt in g  on 
he r hom ew ard voyage. I t  is n o t m a te r ia l to  con
sider i f  the re  was negligence, b u t, on th e  o the r hand, 
i t  is n o t possible to  say th a t  she w ou ld  have stranded 
a ll th e  same i f  the re  had been no dev ia tion . The 
Tregenna was so damaged b y  th e  casua lty  th a t  the  
cargo cou ld  n o t be ca rried  on b y  her. H e a vy  
general average sacrifices and expend itu re  were 
in cu rre d  a t San Pedro fo r  th e  salvage o f  th e  cargo. 
The shipowners exercised th e ir  r ig h t  to  tran sh ip  
and fo rw a rd  th e  cargo b y  ano the r steamer. A l l  the  
cargo w h ich  was saved was th u s  transh ipped  b y  
th e  appellants on to  th e  Baron Dalmeny. T h is  
vessel, a fte r  a rr iv in g  a t Queenstown, proceeded 
under orders fro m  th e  respondents, w ho b y  th a t  
t im e  had become holders o f  th e  b ills  o f lad ing , to  
Greenock. There th e  respondents presented the  
b ills  o f  la d in g  and to o k  d e liv e ry  o f  th e  cargo w h ich  
had  been saved, nam e ly , 2724 tons o f  th e  Cuban 
cargo and 2560 tons o f  the  San Pedro cargo. As 
th e y  had purchased th e  sugar on “  a rr ive d  ”  te rm s

th e y  were n o t in te res ted  in  the  p o rt io n  o f  th e  
cargo w h ich  was lo s t. The appellants, before g iv in g  
d e live ry  to  th e  respondents, requ ired  th e  respond
ents to  s ign a L lo y d ’s average bond and m ake a 
deposit o f 9500 l. in  respect o f  th e  Cuban cargo. 
T h is  was done. N o  question arises in  these 
proceedings, in  respect o f  th e  sugar sh ipped a t 
San Pedro, as regards l ia b i l i t y  e ith e r to  c o n trib u te  
in  general average o r to  pa y  fre ig h t. B u t,  as 
a lready sta ted, b o th  questions come before y o u r 
Lo rdsh ips w ith  regard to  th e  Cuban sugar.

I  shall f ir s t  consider th e  l ia b i l i t y  to  co n trib u te  
in  general average. A t  th e  t im e  o f  th e  sacrifice 
and expend itu re  th e  p ro p e rty  in  the  Cuban sugar 
was in  th e  charterers, Messrs. F a rr  and Co., w ho  
he ld  th e  b ills  o f  lad ing . As a lready s ta ted , th e y  
had sold the  sugar to  th e  respondents on “  a rr ive d  ”  
te rm s. The c h a rte r-p a rty  con ta ined  o n ly  one 
p ro v is ion  w ith  respect to  general average, w h ich  
was “  general average, i f  any, to  be se ttle d  accord ing 
to  Y o rk  A n tw e rp  Rules, 1924, and where th e y  
are n o t su ffic ien t in  accordance w ith  th e  rules and 
customs in  such m a tte rs  a t th e  p o rt o f  d e s tin a tio n .”
1 sha ll consider f ir s t  th e  p o s itio n  a p a rt fro m  the  
fa c t th a t  a fte rw ards th e  b ills  o f lad ing  and th e  
p ro p e rty  in  th e  goods were trans fe rred  to  th e  
respondents. Assum ing no d e v ia tio n , th e  appel
la n ts  w o u ld  have a lie n  on th e  goods aga inst the  
charterers fo r  th e  general average and also a 
personal c la im . The  lie n  w o u ld  be co n d itio n a l on 
th e  goods being e ve n tu a lly  saved. The goods 
owners w ou ld  be e n tit le d  to  c la im  aga inst th e ir  
underw rite rs  as fo r  a loss b y  sea perils . I f ,  ho w 
ever, th e  loss was due to  th e  fa u lt  o f  th e  shipowners, 
th e y  cou ld  n o t, in  th e  absence o f  app ro p ria te  
exceptions, c la im  fo r  th e  general average loss, on 
th e  p rinc ip les  sta ted  b y  L o rd  D uned in  in  L ou is  
Dreyfus and Co. v . Tempus Shipping Company 
Lim ited (sup. p . 243 ; 145 L .  T . R ep. 490, a t p . 492 ; 
(1931) A . C. 726, a t p . 734). I  need n o t repeat w h a t 
L o rd  D uned in  the re  said, fo llo w in g  the  classical 
s ta tem en t in  Steel and Co.v. Scott and Co. (6  Asp. M ar. 
L a w  Cas. 419 ; 14 A p p . Cas. 601 ; 61 L .  T . Rep. 597).

The exp lana tion  w h y  th e  shipow ner cannot 
c la im  m a y  be th a t  th e  m a ritim e  law  excludes th e  
sh ipow ner’s r ig h t  to  c la im  c o n tr ib u tio n  in  such a 
case, o r i t  m ay be th a t ,  th o u g h  th e  r ig h t  is there , 
i t  is liab le  to  be defeated b y  a cross c la im  b y  the  
goods owner fo r  th e  same am oun t o f damages ; 
thus  th e  c la im  is n o t m a in ta inab le  on th e  p rin c ip le  
o f  avo id in g  c irc u ity  o f  ac tion . T h is  also appears 
to  be th e  e ffect o f  R u le  D  o f  th e  Y o rk  A n tw e rp  
R ules o f  1924. In  m y  op in ion , d e v ia tio n  is a fa u lt  
w ith in  th e  p rinc ip les  ju s t s ta ted. The casualty 
and consequent general average loss m u s t be 
deemed to  have been caused b y  th e  dev ia tio n , 
since i t  is im possible to  say th a t  th e  casua lty  
w ou ld  have occurred i f  there  had been no d e v ia tio n . 
In  th e  words o f  Sw infen E a d y , L .J .  in  James 
M orrison and Co., L im ited  v .  Shaw, Savill, and 
Alb ion Co., L im ited  (13 Asp. M ar. L a w  Cas. 
504; 115 L .  T . Rep. 508, a t p . 510 ; (1916)
2 K . B . 783, a t p . 795) : “  [th e  shipow ners] 
are q u ite  unable to  show th a t  th e  loss m us t 
have occurred in  an y  even t, and  w he ther 
th e y  had  dev ia ted  o r n o t.”  I n  th e  present 
case, i f  th e  Tregenna had n o t dev ia ted  she w ou ld , 
p resum ably, have s ta rte d  ea rlie r on her voyage, 
and under d iffe re n t cond itions  o f  t id e , w ind , 
l ig h t,  and so fo r th . The  o n ly  l ib e r ty  to  
dev ia te  g iven  b y  th e  c h a rte r-p a rty  was “  to  devia te  
fo r  th e  purpose o f  saving l ife  and p ro p e rty .”  The 
d e v ia tio n  was u n ju s tif ie d .

B u t th e  e ffect o f  an u n ju s tifia b le  d e v ia tio n , such 
as th is , on th e  sh ipow ner’s r ig h t  to  c la im  the  benefit 
o f  th e  exceptions con ta ined  in  th e  c h a rte r-p a rty
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is  to o  c lea rly  established to  requ ire  c ita t io n  o f 
a u th o r ity .  I  shall o n ly  re fe r to  Morrison's  case 
(sup.), where th e  loss was due to  th e  K in g ’s enemies, 
and the  shipow ner was he ld  liab le  n o tw ith s ta n d in g  
th e  excep tion  in  th e  b i l l  o f  lad ing , and, indeed, the  
exem ption  genera lly  accorded b y  law  to  comm on 
carrie rs. Thus, in  th e  present case, i f  th e  sh ip 
owners, hav ing  u n ju s tifia b le  devia ted , were to  
c la im  fo r  the  general average loss as fa llin g  w ith in  
c o n tra c t excep tion  o f  pe rils  “  o f th e  sea, s trand ing  
and o th e r accidents o f  na v ig a tion , even when 
occasioned b y  negligence,”  th e  goods owners 
w o u ld  re p ly  th a t  th e  shipowners had lo s t the  
benefit o f  these exceptions, and m us t bear th e  loss 
as due to  th e  fa u lt  o f  themselves and th e ir  servants, 
in  respect o f  w h ich  th e y  were u np ro tec ted  b y  
co n tra c t. N o r in  these circum stances cou ld  a 
lie n  fo r  general average be asserted. T h is  I  
understand  to  be the  reasoning on w h ich  S cru tton , 
L .J .  based h is conclusion th a t  there  was no lien  
fo r  general average in  th is  case.

B u t Greer, L .J .  came to  th e  opposite  conclusion, 
because he he ld  th a t  th e  charterers had w a ived  
the  d e v ia tio n  and cou ld  n o t re ly  on i t .

Before th is  House i t  was, in  th e  f ir s t  instance, 
ob jec ted  on b e h a lf o f  the  respondents th a t  th is  
issue had n o t been pleaded, and  th a t  re levan t 
evidence had n o t been taken  on i t .  Y o u r  Lordsh ips 
gave th e  appellants leave to  am end th e ir  p leading, 
and  re m itte d  th e  m a tte r  to  Branson, J . as the  
com m ercia l judge, to  ta ke  evidence and m ake h is 
fin d in g  on th e  issue. H e  has repo rted  accord ing ly . 
H e  has taken  th e  la w  fro m  a d e fin it io n  o f w a ive r 
g iven  b y  P a rke r, J . in  Matthews and another v . 
Smallwood and others; Smallwood v .  Matthews 
and others (1 0 2  L .  T . Rep. 228, a t  p . 231 ; (1910) 
1 Ch. 777, a t 786) : “  W a ive r o f  a r ig h t  o f re -e n try  
can o n ly  occur where th e  lessor, w ith  knowledge 
o f  th e  fac ts  upon w h ich  h is r ig h t  o f  re -e n try  arises, 
does some unequ ivoca l a c t recogniz ing th e  con
tin u e d  existence o f  th e  lease.”  B ranson, J . held 
th a t  th is  p rinc ip le , the re  app lied  to  a lease, m ust 
eq u a lly  a p p ly  in  th e  case o f an y  breach o f  a con
t r a c t  b y  one p a r ty  th e re to  w h ich  e n tit le d  the  o th e r to  
t re a t  th e  co n tra c t as a t an end. H e then  w e n t on to  
f in d  th a t  th e  charte re rs in  N ew  Y o rk  knew  o f  the 
u n ju s tif ie d  d e v ia tio n  a t  th e  la te s t on the  3 0 tli 
J u ly , 1930 (the  day a fte r  th e  Tregenna sailed fo r  
Q ueenstown), and also knew  th a t  she had  been 
in s tru c te d  to  a lte r  course and proceed to  San 
Pedro, and had done so. T he y  m ig h t have elected 
to  cancel the  cha rte r, b u t th e y  had  sub-chartered 
th e  Tregenna to  th e  shippers o f  the  San D om ingo 
sugar w h ich  th e  respondents had purchased and 
d id  n o t w ish  to  ru n  th e  r is k  o f an a c tio n  b y  the  
sub-charterers. T he y  there fo re  a llow ed the  steamer 
to  proceed to  San Pedro and  load. B ranson, J . 
he ld , on these fac ts , th a t  Messrs. F a rr  and Co. 
had w a ived  in  fa c t and  in  la w  any r ig h t  to  re ly  
on the  d e v ia tio n , and were n o t e n t it le d  th e re a fte r 
to  t re a t th e  co n tra c t o f  a ffre ig h tm e n t as a t  an 
end.

I  agree w ith  th a t  conclusion. A n  u n ju s tif ie d  
d e v ia tio n  is a fu n da m e n ta l breach o f  a cont ra c t o f  
a ffre ig h tm e n t. O w ing to  th e  pecu lia r na tu re  o f  a 
m a r it im e  adventu re , in  w h ich  sh ipow ner and goods 
ow ner are jo in t ly  concerned, i t  is a fundam en ta l 
c o n d itio n  th a t ,  in  the  absence o f  express lib e rties , the  
sh ip  sha ll proceed b y  th e  o rd in a ry  and cus tom ary  
rou te  ; an y  d e v ia tio n  changes th e  adventu re . I t  
has also th e  serious consequences th a t  i t  v it ia te s  
th e  goods ow ner’s insurances. T h is  is o ld  law . 
I n  th e  w ords o f  F le tch e r M o u lto n , L .J .  in  Joseph 
Thorley L im ited  v .  Orchis Steamship Company 
L im ited  (10 Asp. M ar. L a w  Cas. 431 ; 96 L .  T . Rep. 
488, a t p . 490 ; (1907) 1 K .  B . 660, a t p . 669 ): ‘ The

cases show th a t ,  fo r  a long series o f  years, th e  
courts  have he ld  th a t  a d e v ia tio n  is such a serious 
m a tte r, and changes th e  cha racte r o f  th e  con
te m p la te d  voyage so essentially, th a t  a sh ipow ner 
w ho has been g u ilty  o f a d e v ia tio n  cannot be 
considered as hav ing  perfo rm ed  h is p a r t  o f  th e  b i l l  
o f  la d in g  co n tra c t . . . and the re fo re  he cannot 
c la im  th e  benefit o f  s tip u la tio n s  in  h is  fa vo u r 
con ta ined  in  th e  b i l l  o f  la d in g .”  I t  is on s im ila r  
reasoning th a t  a voyage p o lic y  o f  insurance is 
avo ided fro m  th e  m om ent th a t  th e  vessel a c tu a lly  
deviates. T h is  loss o f  th e  insurance is  sometimes 
s ta ted  as th e  reason w h y  d e v ia tio n  is  trea te d  so 
d ra s tic a lly  under a co n tra c t o f  a ffre ig h tm e n t. 
I f  th a t  were a ll, th e  m isch ie f m ig h t be rem edied 
b y  means o f  th e  d e v ia tio n  clause w h ich  is  now  so 
genera lly  found  in  polic ies. B u t  th e  reason is 
m ore fundam en ta l, and is th e  same in  p rin c ip le  in  
b o th  con trac ts . The  adventu re  has been changed. 
A  co n tra c t entered in to  on th e  basis o f  the  o r ig in a l 
adventu re  is  inapp licab le  to  th e  new adventu re .
I  sha ll la te r  have to  consider th e  effect o f  a d e v ia tio n  
w ith  regard to  fre ig h t. B u t how ever fundam en ta l 
is th e  co n d itio n , i t  m ay  s t i l l  be w a ived  b y  the  goods 
owner. F o r th is  purpose th e  case is lik e  any 
o th e r breach o f  a fundam en ta l co n d itio n  w h ich  
cons titu tes  the  re p u d ia tio n  o f  a co n tra c t b y  one 
p a r ty  ; th e  o th e r p a r ty  m ay  e lect n o t to  tre a t  the  
re p u d ia tio n  as being fin a l, b u t to  tre a t th e  co n tra c t 
as subsisting, and to  th a t  e x te n t m ay  w aive th e  
breach, a n y  r ig h t  to  damages being reserved. 
One p a r ty  to  a co n tra c t cannot end i t  b y  his 
w ro n g fu l a c t aga inst th e  w ish  o f th e  o th e r p a rty . 
In  th e  present case th e  charterers elected to  w aive 
th e  breach, w ith  th e  resu lt th a t  th e  c h a rte r-p a rty  
was n o t abrogated, b u t rem a ined  in  force. The 
appellants were th u s  e n t it le d  to  th e  benefit o f the  
co n tra c t cond itions, and, in  p a rtic u la r , cou ld  re ly  
on th e  excep tion  o f  pe rils  o f  th e  sea, and th u s  
v in d ica te  an y  lie n  fo r  c o n tr ib u tio n  to  general 
average and also enforce th e  charte re rs ’ l ia b i l i t y  in  
respect thereo f.

T h is  w o u ld  have been th e  whole pos itio n  i f  th e  
charterers had n o t trans fe rred  th e  b ills  o f  lad ing  to  
the  respondents s h o rtly  before th e  cargo a rr ive d  a t 
Greenock. The question  th e n  arises : W h a t was 
th e  e ffect o f  th e  tran s fe r ? The personal l ia b i l i t y  
w h ich  had a ttached  to  th e  charterers cou ld  n o t be 
a ffected, because th e  cesser clause d id  n o t in  th e  
fa c t operate. B u t  was th e  lie n  d ischarged i f ,  as 
I  th in k ,  th e  respondents, as b i l l  o f  la d in g  holders, 
were e n t it le d  to  re ly  on th e  d e v ia tio n  ? T h e ir  
pos itio n , so fa r  as appears fro m  th e  evidence, is 
th a t  th e y  to o k  th e  b ills  o f  lad ing  w ith o u t no tice  o f  
th e  d e v ia tio n . N o w  i t  was he ld  in  Leduc and Co. 
v . W ard  (6  Asp. M ar. L a w  Cas. 290 ; 58 L .  T .  
Rep. 908 ; 20 Q. B . I ) iv .  475) th a t  indorsees o f  b ills  
o f  la d in g  were n o t a ffected b y  know ledge on th e  p a rt 
o f  th e  shippers th a t  th e  sh ip  in tended  to  dev ia te . The 
b i l l  o f  la d in g  holders to  w hom  th e  p ro p e rty  had 
passed were he ld  to  be e n t it le d  to  enforce th e  b i l l  
o f  lad ing  co n tra c t accord ing to  its  te rm s ; evidence 
o f  th e  shippers’ know ledge (w h ich  i t  seems m ig h t 
have, as against th e  shippers, am oun ted  to  a w a ive r) 
was inadm issib le . In  m y  op in io n , th a t  p rin c ip le  
applies here. The  respondents, as indorsees o f  the  
b ills  o f  lad ing , to  w hom  th e  p ro p e rty  passed on th e  
indorsem ent, were, primA facie, bound b y  th e  
lia b ilit ie s  re su ltin g  fro m  th e  co n tra c t con ta ined  in  
th e  b i l l  o f  lad ing , b u t were e n t it le d  to  re ly  on th e  
d e v ia tio n  w h ich  th e y  had  n o t w a ived  ; hence th e y  
were re lieved  fro m  personal l ia b i l i t y  to  co n trib u te  
to  th e  general average loss.

B u t,  in  m y  ju d g m e n t, th e  lie n , w h ich  is  the  
o rd in a ry  consequence o f  a general average sacrifice, 
s t i l l  a ttached  to  th e  goods, th o ug h  th e  personal
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l ia b i l i t y  rem ained th e  l ia b i l i t y  o f  th e  charterers, 
w ho were owners a t  th e  t im e  o f  th e  sacrifice. I t  
is d if f ic u lt ,  as Greer, L .J .  rem arked , to  see how  the  
lie n  cou ld  be d ischarged b y  th e  tra n s fe r o f  th e  
goods fro m  one person to  ano the r. The la te  Judge 
Carver, in  h is  Carriage o f  Goods b y  Sea (4 th  e d it.,  
sect. 443), dea ling w ith  th e  personal l ia b il i t y ,  
observes th a t  d iff ic u ltie s  o f  th is  k in d  seldom occur, 
“  since th e  person u lt im a te ly  liab le  is  usua lly  an 
insu re r, on a p o lic y  w h ich  is  tran s fe rre d  w ith  th e  
goods, and since th e  goods are n o t genera lly  de livered 
w ith o u t a su ffic ien t u n d e rta k in g .”  Judge Carver 
observes th a t  “  on p rin c ip le  i t  is d if f ic u lt  to  see how 
a l ia b i l i t y  a lready incu rre d  cou ld  be he ld  to  be 
tran s fe rre d  fro m  th e  vendor to  th e  purchaser so as 
to  exonerate th e  fo rm e r and m ake th e  la t te r  liab le . 
I t  is n o t, in  th is  case, necessary to  decide th e  
question  o f  personal l ia b il i t y ,  b u t, in  m y  op in ion , 
th e  lie n  was una ffected  b y  th e  tran s fe r. In  any 
case th e  appe llan ts , as sh ipow ners, to o k  th e  course 
w h ich  is usual, o f  re fus ing  to  d e live r w ith o u t an 
u n d e rta k in g  fro m  th e  persons w ho a c tu a lly  to o k  
d e live ry . T h is  was g iven  in  th e  fo rm  o f  a L lo y d ’s 
Average B ond, da ted  th e  13 th  O ctober, 1930, 
en tered  in to  between th e  respondents, as consignees, 
and th e  appellants, as owners o f th e  Tregenna. 
U nde r th e  bond th e  la t te r  agreed to  d e live r the  
cargo (w h ich  th o u g h  de live red  fro m  th e  Baron 
Dalmeny was de live red  fro m  th e  possession o f  the  
appellants as s t i l l  he ld under th e  o rig in a l cha rte r- 
p a r ty )  in  cons idera tion  o f th e  fo rm e r agreeing to  
pa y  to  th e  appellants th e  p roper p ro p o rtio n  o f  any 
salvage, general average, o r o th e r lik e  charges 
chargeable on th e  cargo, o r to  w h ich  “  th e  shippers 
o r  owners ”  o f  th e  cargo m ig h t be lia b le  to  con
tr ib u te  in  respect o f  such charges. In  accordance 
w ith  th e  usual p ractice  a general average deposit 
was made w ith  trustees, o u t o f  w h ich  a n y  sums 
fo u nd  due on th e  a d ju s tm e n t o f  general average 
were to  be m ade, b u t th e  deposit was to  be w ith o u t 
p re jud ice , and fo r  th e  purpose o n ly  o f  o b ta in ing  
d e live ry  o f  th e  goods.

I t  was fo r  th e  re tu rn  o f  th is  deposit th a t  th e  
a c tio n  was b ro u g h t b y  th e  respondents. The 
appellants countercla im ed fo r  a decla ra tion  th a t  
th e y  were e n tit le d  to  be p a id  th e  p roper am oun t 
due on ad jus tm en t, and also fre ig h t.

I n  m y  judgm en t, th e  undertak ing  in  th e  bond  is 
b in d in g  on th e  respondents. The  general average 
co n trib u tio n s  were, as I  have expla ined, chargeable, 
in  m y  op in ion , 'on th e  goods, th o ug h  n o t persona lly 
chargeable against th e  respondents. The appellants 
gave up  th e ir  lie n  in  considera tion o f th e  under
ta k in g , and I  can see no reason w h y  th e  respondents 
should n o t be bound b y  th e  bond. I f  th e y  discharge 
a l ia b i l i t y  w h ich  is p r im a r ily  th a t  o f  th e  charterers, 
th e y  m ay  have a r ig h t  over. The bond has n o t 
been a ttacked  as hav ing  been exacted under duress 
o f  goods ; no r cou ld  i t  have been. I t  is tru e  th a t  
i t  was w ith o u t p re jud ice, in  th e  sense th a t,  i f  the re  
had  been no lien  and no l ia b i l i t y  in  anyone, i t  m ig h t 
have been unenfo rceab le ; th a t ,  however, is n o t 
th e  case here. Indeed, a p a rt fro m  th e  lien , I  fin d  
in  th e  bond a  prom ise to  pa y  general average fo r 
w h ich  “  th e  shippers o r owners ”  o f th e  consign
m ents m ig h t be liab le . Though i t  m ay  be th a t, 
techn ica lly , th e  charterers were n o t shippers, and 
were n o t owners a t th e  date o f  th e  bond, though  
th e y  were owners when th e  sacrifice and expend itu re  
were incu rred , I  th in k  th e y  come w ith in  th e  words 
o f  th e  bond, and, as I  have said, were liab le  per
sona lly. These bonds are co n s tan tly  taken  from  
consignees where n o t o n ly  is th e  actua l am oun t o f 
th e  lien  unascertained, b u t th e  tru e  incidence o f 
th e  charge is d o u b tfu l. Shipowners refuse to  g ive 
up  th e ir  lie n  o r de live r th e  goods w ith o u t an

enforceable undertak ing , accompanied b y  secu rity . 
As Judge Carver po in ts  ou t, i t  m ay  no t m a tte r to  
th e  underw rite rs  w he ther th e  owner a t  th e  tim e  o f 
th e  casua lty , o r th e  owner a t th e  p o r t  o f de live ry , 
is th e  person liab le , since genera lly  th e  p o licy  covers 
e ith e r in d iffe re n tly . In  the  present case i t  appears 
on th e  documents, and was indeed stated, th a t  i t  
was th e  underw rite rs  w ho were now  re a lly  
concerned.

F o r these reasons I  th in k  th e  appeal should 
succeed on th is  issue, and th a t  th e  appellants 
should have a decla ra tion  th a t  th e y  are e n tit le d  
to  re ta in  o u t o f th e  deposit th e  p roper c o n trib u tio n  
in  general average chargeable against th e  Cuban 
sugar, when i t  has been agreed o r ascertained. 
I t  is s ta ted th a t  th e  figure  a rrive d  a t in  th e  average 
s ta tem ent o f  8269/. 14s. 9d. requires some sm all 
correction.

T h a t leaves fo r  consideration th e  balance o f  
fre ig h t on th e  Cuban sugar delivered, nam ely, 
155/. Is . 8 d. T h a t figure  is a rr ive d  a t b y  ta k in g  
th e  fre ig h t on th e  q u a n tity  delivered, nam ely, 
2724 tons, w h ich  a t 13s. 6 d. a to n , th e  charte r- 
p a r ty  fre ig h t, am ounted to  1839/. 4s. 2d., and 
deducting  fro m  i t  th e  whole am oun t o f  advance 
fre ig h t pa id  on 4990 tons shipped in  Cuba, w h ich  
was 1684/. 2 s. 6 <Z. The  respondents c la im  th a t  
b y  reason o f th e  dev ia tion  th e y  are relieved fro m  
l ia b i l i t y  to  pay any fre ig h t a t  a ll.

U nder the  ch a rte r-p a rty  the  balance o f  fre ig h t—  
th a t  is, th e  50 per cent, n o t payable in  advance—  
was payable in  cash a t  N ew  Y o rk  on rece ip t o f  
cable advice o f  r ig h t  d e live ry  o f  th e  cargo and th e  
ne t delivered w e igh t ascertained. C learly, the re  
cou ld  be no lien  fo r  such fre ig h t, b u t, as the  
charterers had w a ived  th e  dev ia tion , and th e  cesser 
clause was o n ly  to  operate on paym ent o f  a ll 
fre ig h t, th e  charterers rem ained liab le . The average 
bond imposed no new l ia b i l i t y  on th e  respondents 
so fa r as th is  fre ig h t was concerned. The  express 
te rm  o f th e  bond was th a t  de live ry  should be 
made “ on paym en t o f th e  fre ig h t payable on 
de live ry , i f  any.”  A cco rd ing  to  th e  ch a rte r-p a rty  
no fre ig h t was payable on de live ry . I f  th e  b i l l  o f  
lad ing  con tracts app lied , no fre ig h t was payable 
on d e live ry  under them . T h e y  s tip u la ted  th a t  a ll 
cond itions should be as pe r ch a rte r-p a rty , and 
th a t  th e  consignees should pa y  fre ig h t, as per 
ch a rte r-p a rty . I  paraphrase th e  ac tua l words, 
w h ich  d iffe red  a t  th e  tw o  po rts  o f sh ipm ent in  
Cuba, b u t, w ha tever th e y  mean, th e y  do n o t m ake 
an y  fre ig h t payable on de live ry .

I  have discussed th e  e ffect o f  a d e v ia tion  in  so fa r 
as i t  deprives th e  shipowner o f a r ig h t to  re ly  on the  
con tra c tu a l exceptions, b u t  a dev ia tion  carries 
w ide r consequences. I  th in k  i t  is r ig h t  to  say th a t  
i t  abrogates th e  special co n tra c t en tire ly . B y  
“  special ”  here is m eant th e  express co n tra c t : 
i t  is the reby  in tended to  reserve th e  question o f  
there  being an y  im p lie d  con trac t. B u t in  p a rtic u la r
th e  dev ia tion  destroys, as I  th in k , th e  r ig h t to  c la im  
th e  co n tra c t fre ig h t, even i f  th e  voyage is com pleted 
and th e  goods de livered a t th e  con tra c t destination . 
I t  is curious th a t  there  is no express decision on 
th is  p o in t. I t  has, however, been he ld  th a t  a 
dev ia tion  discharges provis ions in  th e  co n tra c t o f 
a ffre igh tm en t fo r  un load ing  in  a fixed  tim e —  
United States Shipping Board v . Bunge y Bom  
(30 Com. Cas. 129 ; 31 Com. Cas. 118). F re ig h t 
payable a t  des tina tion  under th e  term s o f the  
con tra c t m ust be an a fo rtio r i case. B u t th e  C ourt 
o f  A ppeal have denied the  appellants ’ c la im  to  any 
fre ig h t a t  a il on a m ore fundam en ta l g round ; th e y  
have he ld  th a t,  n o t o n ly  is th e  co n tra c t fre ig h t 
gone, b u t no fre ig h t on a quantum meruit can be 
cla im ed. S cru tton , L .J . s ta ted  th e  p ropos ition
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q u ite  genera lly : “  The fa c t th a t  a vo lun tee r
w ith o u t a u th o r ity  renders services to  ano ther m an ’s 
p ro p e rty  does n o t g ive  h im  a r ig h t to  rem uneration, 
o r to  keep the  p ro p e rty  unless he gets rem uneration. 
There is no a u th o r ity  on the  question, b u t, as a 
m a tte r o f  log ic, I  th in k  the  c la im  fo r  fre ig h t fa ils .”  
The “ lo g ic ”  invo lve d  is also exp la ined b y  Greer, 
L .J ., w ho th in k s  th a t  a fte r a dev ia tion  “  th e  goods 
are being carried u n la w fu lly  : th e  shipow ner is 
th ro u g h o u t in  unauthorised possession o f th e  goods 
o f whoever m ay  tu rn  o u t to  be the  owner, and m ust 
de live r them  u p  to  the  ow ner on demand, w ith o u t 
paym ent fo r  a service w h ich  ne ithe r th e  shipper 
no r th e  owner ever asked h im  to  pe rfo rm .”

D u rin g  the  argum ent, I  was o f op in ion , like  yo u r 
Lordsh ips, th a t  in  the  circumstances o f th is  case the  
cla im  fo r  fre ig h t fa iled . I t  was, accord ing ly , n o t 
necessary to  hear a rgum en t on th is  im p o rta n t 
question o f p rinc ip le . I t  m ay  be reserved fo r  fu l l  
a rgum ent and decision when, i f  ever, i t  arises in  
th a t  sim ple and  abstrac t fo rm . I  m ere ly  add a 
few observations to  exp la in  w h y , as a t  present 
advised, I  feel d iff ic u lty  about i t .

I  have never, in  m y  own experience, heard o f a 
case where a shipowner w ho has carried  goods to  
th e ir  destina tion  b u t a fte r  a dev ia tion  has been 
refused paym en t o f  fre ig h t. I t  is d iffe re n t i f  th e  
goods have been los t a fte r th e  dev ia tion , as in  
M o rriso n ’s ease (sup.), o r i f  th e y  have been delivered 
a t a p o rt o th e r th a n  th e  agreed destina tion . B u t 
a sweeping general ru le  such as th e  C ourt o f A ppeal 
la id  down w ill,  i f  i t  be correct, have s ta rtlin g  
consequences. L e t me p u t a q u ite  possible case : 
A  steamer ca rry in g  a cargo o f frozen m eat from  
A u s tra lia  to  E ng land  deviates b y  ca lling  a t  a p o rt 
outside the  usual o r p e rm itte d  rou te  ; i t  is o n ly  the  
m a tte r  o f a few  hours’ e x tra  steam ing ; no trou b le  
ensues except th e  t r i f l in g  delay. The  cargo is d u ly  
delivered in  E ng land  a t th e  agreed p o rt. The 
goods owner has had, fo r  a ll p rac tica l purposes, the  
benefit o f a ll th a t  his co n tra c t required. H e  has 
had th e  advantages o f th e  use o f  a va luab le  ship, 
her crew, fue l, re frige ra tion , and appliances, canal 
dues, p o rt charges, stevedoring. The shipow ner 
m ay be techn ica lly  a w rongdoer, in  th e  sense th a t  
he has once devia ted, b u t otherw ise, over a long 
period, he has been pe rfo rm ing  th e  exacting  and 
costly  duties o f a ca rrie r a t sea. I  cannot help 
th in k in g  th a t  ep ithe ts  lik e  “  u n la w fu l,”  and “  u n 
authorised ,”  are n o t a p t to  describe such services. 
I t  m ay  be th a t  b y  th e  m a ritim e  law  th e  re la tionsh ip  
o f ca rrie r and goods owner s t i l l  continues despite 
th e  dev ia tio n , though  sub ject to  th e  m od ifica tions 
consequent on the  dev ia tion . N o r can I  he lp 
fee ling th a t  th e  co u rt w ou ld  n o t be slow to  in fe r an 
ob liga tion , when th e  goods are received a t destina
t io n , to  pay no t, indeed, th e  co n tra c t fre ig h t b u t a 
reasonable rem unera tion .

The observations o f th e  C ourt o f A ppea l c e rta in ly  
go beyond such a u th o r ity  as the re  is. In  Joseph 
Thorley L im ited  v .  Orchis Steamship Company 
Lim ited (sup.), th e  shipowners, a fte r  a d e v ia tio n , 
were he ld  liab le  fo r  th e  negligence o f  stevedores in  
un loading , n o tw ith s ta n d in g  th e  excep tion  in  the 
b i l l  o f  lad ing . F le tch e r M ou lto n , L .J . said (1907, 
1 K .  B . a t p . 669) : “  In  w h a t p o s itio n , th e n , does 
he (the  sh ipow ner) s tand  ? H e  has ca rrie d  the  
goods to  th e ir  place o f  des tina tion , and  is, there fore , 
e n tit le d  to  some rem unera tion  fo r  th a t  service, o f 
w h ich  th e  ow ner has received th e  benefit. The 
m ost favourab le  pos itio n  w h ich  he can c la im  to  
occupy is th a t  he has ca rried  th e  goods as a comm on 
ca rrie r fo r  th e  agreed fre ig h t. I  do n o t say th a t  
in  a ll c ircum stances he w ou ld  be e n t it le d  as o f  
r ig h t  to  be tre a te d  even as fa vo u ra b ly  as th is , b u t 
in  th e  present case th e  p la in tif fs  do n o t con test h is

r ig h t  to  s tand  in  th a t  p o s itio n .”  I  do n o t th in k  
th a t  F le tch e r M ou lto n , L .J .  in te n de d  to  la y  down 
here precise rules o f  law . M orrison’s case (sup.) 
shows th a t  th e  shipowner, a fte r  a d e v ia tio n , cannot 
c la im  the  p ro te c tio n  a ffo rded  b y  la w  to  a comm on 
ca rrie r. N o r can the re  be an y  question  o f  th e  
agreed fre ig h t i f  w h a t is ca lled th e  special co n tra c t 
(as d is tingu ished  fro m  any im p lie d  co n tra c t) is 
d isplaced. Collins, M .R ., said ((1907) 1 K . B . 
a t  p . 667) : “  I t  m ay  be, no d o u b t, th a t ,  a lthough  
th a t  co n d itio n  (so n o t to  dev ia te ) is  broken, the  
c ircum stances are such as to  g ive  rise to  an im p lie d  
o b lig a tio n  on th e  p a r t  o f  th e  cargo ow ner to  pay 
th e  shipow ner th e  fre ig h t . . . f ro m  th e  fa c t o f  th e  
carriage o f  th e  cargo to  its  d e s tin a tio n .”

I  m ay  no te  th a t  in  United States Shipping Board 
v . Bunge y Born (sup.) th e  goods ow ner d id  n o t 
con test th e  shipowners’ r ig h t  to  fre ig h t,  th o ug h  th e  
sh ip  had  dev ia ted  and  th e  te rm s as to  demurrage 
had gone.

I  am  n o t expressing any fin a l op in ion , because I  
th in k  th e  m a tte r  does n o t arise fo r  decision in  th is  
case. H ere, on an y  v iew , in  m y  op in ion , a ll the  
circum stances p o in t aga inst the  im p lic a tio n  o f  an 
agreem ent to  pa y  a quantum meruit fre ig h t. B y  
th e  c h a rte r-p a rty  fre ig h t was payable b y  the  
charterers in  N ew  Y o rk  a fte r  de live ry . There was 
no opera tive  cesser clause. I t  was know n  to  a ll 
pa rties  th a t  the  charterers were lia b le  th ro u g h o u t 
fo r  th e  fre ig h t. I  can find , a t  th is  stage, no h in t  
th a t  a n y  one was th in k in g  th a t  th e  d e v ia tio n  had 
d isp laced th e  co n tra c t. The appellants were 
e n tit le d  to  fre ig h t fro m  th e  charterers. In  these 
circum stances th e  fa c t th a t  th e  respondenta 
ordered th e  ship fro m  th e  p o rt o f  ca ll to  Greenock, 
and presented th e  b ills  o f  lad ing  and to o k  d e live ry  
in  th e  norm al w ay, w ith o u t any m en tio n  o f  fre ig h t, 
p o in ted  to  th e  v ie w  th a t  fre ig h t was no in te re s t o f 
th e irs . In  fa c t, th e y  had purchased on “  a rr ive d  ”  
te rm s and, as aga inst th e ir  sellers, were e n tit le d  to  
d e live ry  “  fre ig h t free .”  I t  is n o t expressly shown 
th a t  th e  appellants were cogn izant o f th e  te rm s 
o f sale, b u t th e  te rm s o f  the  c h a rte r-p a rty  m ig h t 
be taken  to  p o in t in  th a t  d ire c tio n , and th e  
charterers asked th e  appellants to  send them  
“  released ”  b ills  o f  lad ing , so as to  o b ta in  paym en t 
o f  th e  purchase p rice  in  London . I  am  n o t q u ite  
clear o f  th e  precise e ffect o f  th e  b i l l  o f  lad ing  
te rm s, w h ich  were in  e ffect “ p a y in g  fre ig h t and 
a ll cond itions as pe r c h a rte r-p a rty ,”  in  a case lik e  
th is , where th e  c h a rte r-p a rty  expressly p rov ided  
fo r  paym en t in  N ew  Y o rk , th a t  is, b y  th e  charterers 
a t a date a fte r de live ry . B u t i t  is, I  th in k ,  su ffi
c ie n tly  clear th a t ,  a t th e  tim e , ne ithe r the  respon
dents no r th e  appellants had an y  idea o f the  
respondents pay ing  th e  fre ig h t. The appellants 
were g iv in g  up no lie n  fo r  fre ig h t, because th e y  had 
none. A bove  a ll, in  th e  average bond the re  was 
an express prom ise to  p a y  fre ig h t,  i f  any, payable 
on de live ry , and  I  th in k  th a t  th is  express agree
m en t excludes th e  p o s s ib ility  o f  im p ly in g  an agree
m en t to  pay a n y  o th e r fre ig h t. I t  is, in  m y  
op in ion , clear th a t  no one th o u g h t th a t  th e  b il l  
o f  lad ing  co n tra c t was gone, s t i l l  less th a t  i f  i t  
was gone there  m ig h t be an im p lie d  agreem ent to  
pa y  a reasonable fre ig h t aga inst de live ry . A nd , 
f in a lly , in  fa c t d e live ry  was m ade, so fa r  as th e  
evidence goes, as a m a tte r  o f course, w ith o u t any 
fre ig h t be ing p a id  a t a ll.

Y o u r Lordsh ips gave leave to  am end so as t o  
inc lude a c la im  fo r  fre ig h t quantum meruit. The 
respondents can be liab le  fo r  such fre ig h t,  i f  a t a ll, 
o n ly  on th e  g round  th a t  an o b lig a tio n  to  pay i t  
ough t to  be im p lie d  fro m  a ll th e  circum stances. 
As I  th in k ,  reserving a ll m ore general questions, 
th a t  on any v ie w  no such ob liga tions  can here be
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H. of L.] Hain Steamship Co. Ltd. v . Tate and Lyle Ltd. [H. of L.

im p lie d , th e  c la im  fo r  fre ig h t should, in  m y  op in ion , 
fa il,  and th e  appeal under th a t  head be dism issed.

Lord Maugham.— M y  Lords, I  have had the 
advantage o f  s tu d y in g  th e  op in ions w h ich  L o rd  
A tk in  and  th e  M aste r o f  th e  R o lls  have ju s t 
de livered. I  agree w ith  th e  conclusions a t  w h ich  
th e y  have a rrive d , as w e ll as w ith  th e  reasons 
w h ich  have led  th e m  to  those conclusions ; and 
I  am  te m p te d  to  add a few  observations o f  m y  
o w n  o n ly  because ce rta in  questions o f g rea t general 
in te re s t were raised, and e labo ra te ly  argued, in  
th is  appeal, and i t  m ay  be m an y  years before these 
questions come again fo r  considera tion to  th is  
House.

The f irs t  question  to  w h ich  I  w ish  to  re fe r m ay 
be s ta ted  th u s  : W h a t is th e  effect o f  a d e v ia tio n  
o n  th e  co n tra c t o f  carriage b y  sea con ta ined  in  a 
voyage c h a rte r-p a rty  ? In  p a rt ic u la r , is the  e ffect 
th e  same as i f  a funda m e n ta l c o n d itio n  o f  the  
c o n tra c t had been b roken b y  th e  sh ipow ner, so th a t  
th e  charterers become e n tit le d  to  accept the  
re p u d ia tio n  and to  tre a t  th e  co n tra c t as a t  an end 
us fro m  th e  da te  o f  th e  re p u d ia tio n , o r, is  th e  
e ffec t, as S ir R o b e rt Aske argued, th a t  th e  cha rte r- 
p a r ty  rem ains b in d in g  except to  th is  e x te n t, th a t  
th e  sh ipow ner is n o t e n tit le d  to  re ly  on th e  ex
ce p tio ns  clause in  th e  c h a rte r-p a rty  ? F o r m y  
p a r t ,  a fte r  a care fu l considera tion o f  th e  a u tho ritie s , 
I  f in d  i t  easy to  agree w ith  th e  v ie w  expressed b y  
b o th  th e  noble L o rds  on th is  p o in t, fo r  I  am  
unable to  see any ju s t if ic a t io n  in  th e  law  o f  con trac ts  
o r  a n y th in g  pecu lia r in  a m a r it im e  adventu re , 
w h ic h  cou ld  lead to  th e  conclusion th a t  th e  sh ip 
ow ner was bound to  con tinue  to  c a rry  fo r  the  
ch a rte re rs  b u t on te rm s to  w h ich  he had  never 
agreed. The  co n tra c t n o t be ing severable, i t  
seems to  me th a t  th e  ch a rte re r m ust, when he 
know s o f  th e  d e v ia tio n , e ith e r accept th e  rep u d ia tio n  
b y  conduct a ris ing  fro m  i t ,  in  w h ich  case th e  parties  
are le f t  to  re ly  on th e  im p lie d  co n tra c t, i f  any, 
w h ich  m ay  arise fro m  th e  circum stances ; o r to  
tre a t  th e  co n tra c t as in  force, in  w h ich  case he could 
o n ly  c la im  a n y  damage p roved  to  have been caused 
to  h im  b y  th e  d e v ia tio n .

In  th e  second place, I  w i l l  observe th a t,  ho ld ing  
th is  v ie w  as to  th e  consequences in  law  o f  a devia 
t io n , th e  conclusion is in e v ita b le  th a t  th e  p a rty  
w ho  had a r ig h t  to  com pla in  o f  th e  d e v ia tio n  m ay 
e lect to  t re a t th e  co n tra c t as subsisting. T h is , as 
I  th in k ,  makes i t  necessary to  q u a lify  some rem arks 
w h ich  fe ll fro m  Greer, L .J . in  de live ring  th e  ju d g 
m e n t w ith  th e  substance o f  w h ich  I  am in  agree
m en t. The  L o rd  Justice  observed th a t  a fte r  a 
d e v ia tio n  th e  goods are being carried u n la w fu lly , 
and  th e  sh ipow ner is in  unauthorised  possession 
o f  them . W ith  the  greatest respect I  do n o t agree. 
The  breach o f a co n d itio n  conta ined in  a co n tra c t 
o f  carriage b y  sea, even so fundam enta l a co nd ition  
as th a t  th e  ship, in  th e  absence o f  express p ro 
v is ion , sha ll proceed b y  th e  o rd in a ry  and custom ary 
rou te , does n o t o f itse lf, th a t  is, w ith o u t an 
acceptance o f  th e  repud ia tion  b y  th e  cha rte re r o r 
o th e r p a r ty  concerned, abrogate th e  con trac t. 
T he  sh ipow ner is there fo re  n o t a w rongdoer in  the  
no rm a l case i f ,  a fte r  a dev ia tion , th e  m aster 
con tinues ( in  th e  absence o f  a special d irec tio n  from  
th e  ow ner o f  th e  goods) to  ca rry  th e  goods according 
to  th e  ch a rte r-p a rty  to  th e  p o rt o f  destina tion . The 
pos ition  w h ich  arises in  such circumstances is p la in ly  
one th a t  m a y  g ive  rise to  m any d ifficu ltie s , b u t, 
in  m y  op in ion , th e y  are c e rta in ly  n o t so serious as 
those w h ich  are invo lve d  in  th e  v iew  th a t  the  
sh ipow ner is a w rongdoer in  co n tinu ing  to  ca rry  
th e  goods to  th e  agreed p o rt.

On the question of waiver, a word which means,

in  th e  present connection, an e lection b y  th e  
charterers to  tre a t th e  ch a rte r-p a rty  as subsisting, 
I  w i l l  o n ly  add one rem ark to  w h a t L o rd  A tk in  
and L o rd  W r ig h t have said. I f  th e  e ffect o f  a 
d e v ia tion  was m ere ly  th a t  fo r  w h ich  S ir R o b e rt 
Aske contended, there  w ou ld  be m uch more 
d if f ic u lty  in  ho ld ing  th a t  the re  had been a w a iver, 
fo r  i t  w ou ld  be a lm ost im possible to  g ive  any 
sa tis fac to ry  reason w h y  the  charterers should elect 
to  g ive  up  th e  r ig h t,  i f  th e y  had i t ,  to  ho ld  the  
shipowner to  the  te rm s o f th e  ch a rte r-p a rty , o m itt in g  
the re from  th e  exceptions w h ich  were inserted 
fo r  h is p ro tec tion . On th e  o th e r hand— accepting 
th e  v ie w  th a t  th e  charterers, w ith  know ledge o f 
th e  fact3 as regards dev ia tion  and its  consequences, 
are n o t e n tit le d  to  approbate  and reprobate, and 
th a t  an unequivoca l a c t recognising th e  co n tin u 
ance o f  th e  co n tra c t o f  a ffre ig h tm e n t makes i t  
im possible fo r  them  subsequently to  t re a t the  
con tra c t as a t an end b y  reason o f  the  d ev ia tion—  
th e  conclusion as to  w a ive r is inev itab le  on th e  facts 
as found  b y  Branson, J . and in  accordance also 
w ith  th e  v iew  o f Greer, L .J .

As regards th e  lie n  on th e  goods in  consequence 
o f th e  general average sacrifice, a r ig h t  resting  n o t 
on th e  ch a rte r-p a rty  b u t on the  general m a ritim e  
law , I  w i l l  express m y  op in ion  in  agreem ent w ith  
w h a t has fa llen  fro m  th e  M aster o f th e  R olls, th a t  
th e  lie n  was unaffected b y  th e  trans fe r to  the  
respondents as b i l l  o f  lad ing  holders. The tru e  
cons truc tion  o f  the  L lo y d ’s Average Bond, dated 
th e  13 th  O ctober, 1930, on th is  v iew  does n o t seem 
to  me to  present any serious d if f ic u lty  ; fo r  I  th in k  
th a t  th e  shipowners gave up  th is  lien , and per
m itte d  an im m ed ia te  d e live ry  o f  th e  goods sub ject 
to  i t ,  in  considera tion o f  th e  agreement b y  the  
respondents to  pa y  th e  p roper p ro p o rtio n  o f any 
general average chargeable on th e  cargo, o r to  
w h ich  th e  shippers o r owners o f  th e  cargo m ig h t 
be liab le  to  co n trib u te . I t  seems to  me reasonably 
clear th a t  th e  respondents are in  these c ircum 
stances n o t e n tit le d  to  th e  re tu rn  o f th e  deposit so 
fa r  as i t  re la ted  in  th e  p roper general average 
co n trib u tio n .

F in a lly , on th e  general question w he ther a con
signee is liab le  to  pay fre ig h t a fte r  a d e v ia tion  w h ich  
has been trea ted  as p u tt in g  an end to  th e  con tra c t 
o f  a ffre ig h tm e n t, I  w ou ld  o n ly  observe th a t  th a t  
question does n o t now  arise fo r  decision. B u t  I  
am  s tro n g ly  inc lin e d  to  d o u b t th e  correctness o f 
th e  v iew  suggested in  th e  C ourt o f  Appeal. As I  
have a lready ind ica ted, I  do n o t agree w ith  th e  
p ropos ition  th a t  th e  shipow ner (ap a rt fro m  any 
step taken  b y  th e  consignee) o ugh t to  be regarded 
as a vo lun tee r o r a w rongdoer, and I  am  o f  op in ion  
th a t  a c la im  on th e  fo o tin g  o f  quantum meruit m ust 
depend on a ll th e  circumstances o f th e  case, 
in c lu d in g  th e  question w he ther th e  goods have 
been de livered a t th e  agreed p o rt, and w ith o u t 
in ju ry  o r  su bs tan tia l de lay. B earing in  m in d  a 
w e ll-know n  adage, and y o u r Lordsh ips ’ absten tion  
fro m  expressing an y  fin a l op in ion  on th is  m a tte r, 
I  do n o t propose to  express any fu r th e r  v iew  o f 
m y  ow n on i t .  In  th e  present case, th e  c la im  fo r  
fre ig h t on th e  basis o f  quantum meruit is excluded 
b y  th e  fa c t th a t  th e  fre ig h t, b y  th e  te rm s o f the  
ch a rte r-p a rty , was payable b y  th e  charterers in  New 
Y o rk  a fte r  d e live ry  a t Greenock. There was, the re 
fo re , no lie n  fo r  fre ig h t, and no th ing  in  th e  L lo y d ’s 
Average B ond  to  m ake th e  respondents liab le  to

it;' Appeal allowed.

S olic ito rs fo r  th e  appellants, Botterell and Roche.
Solicitors for the respondents, Middleton, Lewis, 

and Clarke.
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Adm.] The Holstein. [Adm.

HIGH COURT OF JUSTICE.
P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  

D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

M onday, J u ly  27 , 1936 

(B e fo re  S ir  B o y d  M e r r im a n , P .)

The Holstein, (a)
Practice— W r it  in  co llis ion  action  in  p e rso n a m  

against fo re ign  corporation— Service on
E ng lish  agents— Whether fo re ign  corporation  
“  ca rry ing  on business”  w ith in  the ju r is d ic tio n —  
W rit  and service set aside.

T h is  was a m otion by the owners o f the steamship 
H . ,  a company incorporated under the laws o f 
Germany and the defendants in  an action  
in  pe rso n a m  brought against them by the 
p la in t if fs , the owners o f the D a n ish  steamship
F .,  her master and crew, fo r  damages in  respect 
o f a co llis ion between the H .  and the F .  which  
occurred in  the E ng lish  Channel in  1934, to 
set aside the w r it  and the service o f that w r it  
which had been effected upon the defendants' 
E ng lish  agents in  London. The defendants 
contended (a ) that the w r it  was one fo r  service 
w ith in  the ju r is d ic tio n , but that the defendants 
neither carried on business no r resided in  th is  
c o u n try ; and  (b )  that the service o f the w r it,  
which had been effected upon the secretary o f 
the E ng lish  company which acted as the 
defendants' agents in  th is  country, was bad, 
because i t  d id  not constitute service upon  “  the 
head officer, secretary, or treasurer ”  o f the 
defendant company w ith in  the m eaning o f  
Order I X . ,  r .  8 , o f the Rules o f the Supreme 
Court. On behalf o f the p la in t if fs  i t  was 
stated that there existed between the defendant 
company and the ir London agents an arrange
ment whereby the la tter were guaranteed by the 
fo rm e r a fixe d  m in im u m  yearly  commission 
regardless o f the volume o f business transacted, 
and i t  was argued that that arrangement, which  
was comparable to the paym ent o f a fix e d  sum  
such as would be p a id  fo r  the rent o f an office, 
was evidence which supported the view that the 
defendants d id  ca rry  on business in  this  
country. Moreover, although i t  was adm itted  
that the London agents had no au thority  to 
issue b ills  o f lad ing, they were allowed to issue 
passenger tickets to persons trave lling  by the 
defendants' vessels, and, in  the case o f at least 
one o f the defendant com pany's liners, were 
empowered to dispose o f berths. T ha t also, 
the p la in t if fs  said, went to show that the 
defendants carried on business w ith in  the 
ju r is d ic tio n .

H e ld , that the defendant company d id  not carry  
on business w ith in  the ju r is d ic tio n , because
(a ) the evidence showed that, apart fro m  the 
lim ite d  business which they were entitled  
to transact here on behalf o f the defendants, 
the London agents were obliged fo r  the rest o f

the business which they transacted in  London  
fo r  the defendant company to refer to th e ir  
p r in c ip a ls  in  Germany in  each case, either by 
telephone or telegraph, before those p rin c ip a ls  
could be committed to the allotm ent o f cargo 
space o r berths ; (b )  the arrangement in  regard  
to the paym ent o f a m in im u m  commission, in  
his Lo rdsh ip 's  view, amounted nevertheless to 
rem uneration by commission, albeit the com
m ission was guaranteed ;  and  (c ) i t  was clear 
fro m  the facts as proved that the London agents 
received no con tribu tion  whatever towards the ir 
rent fro m  the defendants, and that they neither 
set aside any p a r t  o f the ir office nor detailed 
any clerks specia lly fo r  the work o f the defendant 
company, but merely d id  that work as p a r t o f 
the ir agency business generally.

The w r it  and service were accordingly ordered to 
be set aside, w ith  costs.

T h e  L a la n d ia  (sup . p .  351 ;  148 L .  T . Rep. 97  ; 
(1933) P .  56 ; 44  L I.  L .  Rep. 55) fo llowed.

T ha m e s  a n d  M e rse y  M a r in e  In s u ra n c e  C o m p a n y  
v. S o c ie ta  d i  N a v ig a z io n e  a  V a p o re  d e l L lo y d  
A u s tr ia c o  ( 1 2  A sp . M a r . L a w  Cas. 491 ; 111
L .  T . Rep. 97) distinguished.

Motion to set aside writ and service.
The app lica tio n  was made b y  th e  defendants,, 

th e  Sudam erikanische S ch ifffah rts  Gesellschaft, o f 
H am burg , owners o f  th e  steam ship Holstein, the  
p la in tif fs  in  the  ac tion  being the  owners, m aster, 
and crew o f  th e  D an ish  steam ship Freya, w h ich  
had been in  co llis ion  w ith  th e  Holstein in  the  
E ng lish  Channel in  1934. The Holstein had  never 
since th a t  tim e  re tu rn e d  to  B r it is h  w aters and the  
p la in tif fs  had acco rd ing ly  in s titu te d  an action  in  
personam against th e  defendants in  th is  co u n try , 
and had served the  w r i t  upon one John  M . D alg le ish , 
th e  secre tary o f  Messrs. S te lp  and L e ig h to n  
L im ite d , sh ipbrokers, o f  Fenchurch-bu ild ings, 
London , w ho acted as th e  defendants’ agents in  
E ng land . The contentions o f  counsel appear 
su ffic ie n tly  fro m  th e  headnote.

In  th e  course o f  his ju d g m e n t, the  learned 
President, a fte r s ta tin g  th a t  he considered th a t  the  
present case was disposed o f  b y  th e  decision o f 
L a ng ton , J . in  The Lalandia (sup. p. 351 ; (1933) 44 
L I .  L .  Rep. a t p . 56), w h ich  he acco rd ing ly  proposed 
to  fo llo w , referred a t some le n g th  to  th e  ju d g m e n t 
o f  B uck le y , L .J . (as he then  was) in  the case o f  
Thames and Mersey M arine Insurance Company v . 
Societa d i Navigazione a Vapore del Lloyd Austriaco 
(12 Asp. M ar. L a w  Cas. 491 ; 111 L .  T . Rep. 97). 
In  his L o rd sh ip ’s op in ion , th a t  ju d g m e n t m eant th a t  
i f ,  on a rev iew  o f  th e  circumstances as a whole— n o t 
those o f  one p a rtic u la r  case o r one class o f  cases— i t  
was the  E ng lish  ag ency tha t made the  con tracts, then  
the  fore ign  co rpo ra tion  carried  on business in  th is  
co u n try , b u t th a t  i f  th e  agency m ere ly  sold th e  
fore ign co rpo ra tion ’s con tracts, th e  fore ign  corpora
t io n  d id  n o t c a rry  on business in  th is  cou n try . The 
P resident added th a t ,  since th a t  case had been 
decided— in  1914— circumstances had  changed, and, 
i f  he m ig h t hazard a guess, he w o u ld  say th a t  in  
the  in te rv a l fo re ign corporations had been care fu l 
to  make th e ir  pos ition  p e rfe c tly  secure b o th  fro m  
th e  inroads o f  the  In la n d  Revenue and against 
hostile  lit ig a tio n .

I I .  G. W illmer, fo r  the  app lican ts on th e  m o tio n  
(the  defendants in  the  action).(a) Reported by J. A. Petkie, Esq., Barrister-at-Law.
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A d m .] T h e  H o l s t e in . [A d m .

Owen L . Bateson, fo r  the  respondents (the  
p la in tiffs ).

S ir  Boyd M errim an , P.— This is a m o tio n  to  
set aside a w r i t  and th e  service o f  the  w r i t  on the  
H a m bu rg  S outh  A m erica  Steam ship Com pany, 
whose head office is in  H am burg , and w ho are 
sued b y  th e  owners o f th e  steam ship Freya  in  
respect o f  a co llis ion  a t sea. I t  is com m on g round 
th a t  th e  rules re la tin g  to  service ou t o f th e  ju r is d ic 
t io n  do n o t app ly . I t  so happens th a t  the  o rd in a ry  
A d m ira lty  ju r is d ic tio n  in  rem has no t been availab le 
because th is  p a rt ic u la r  steam ship has n o t v is ite d  
these shores since th e  co llis ion ; and i t  has been 
sought in  those circumstances to  serve the  H a m bu rg  
South  A m erica  Steam ship Com pany th ro u g h  then- 
agents in  Fencliu rch -s tree t, London , and i t  is said 
th a t  th a t  service is bad. I f  th e  H a m bu rg  South 
A m erica  Steam ship C om pany are ca rry in g  on 
business here, o r are resident here, o r as has been 
said, fo r  sho rt, in  m ore th a n  one case, “  are here, 
th e y  can be served th ro u g h  these agents in  
Fenchurch-stree t. I f  no t, th e  w r i t  is bad and the  
service is bad.

N ow , I  have th e  fac ts  o f  th is  case set o u t in  an 
a ff id a v it b y  M r. Jo h n  M itc h e ll D a lg le is li, who is 
secre tary o f  Messrs. S te lp  and L e ig h to n  L im ite d , a 
com pany w h ich  acts as agents fo r  th e  H a m bu rg  
S outh  A m erica  Steam ship Com pany. In  sub
stance, w ith  th e  a d d itio n  o f  ce rta in  photographs 
e luc ida ting  th e  pos itio n  o f some notices to  w h ich  
reference is made in  th e  a ffid a v it, and w ith  some 
a d d itio n a l evidence as to  w h a t I  ven tu red  to  ca ll 
an o p tim is tic  in q u iry  fo r  “  th e  manager ”  o f  the  
H a m bu rg  S outh  Am erica  S team ship C om pany a t 
the  office o f  these agents in  London , th is  a ffid a v it 
is accepted as se ttin g  o u t th e  tru e  facts.

I t  appears th a t  Messrs. S te lp  and Le ig h to n  
L im ite d  act, am ong o th e r sh ipp ing  companies, fo r 
the  H a m bu rg  South  A m erica  Steam ship Company, 
th e  head office o f  w h ich , as I  have said, is a t 
H am burg . I t  is com m on ground, o r a t any rate  
i t  is n o t d isputed, th a t  so fa r  as fre ig h t is concerned 
th is  com pany, Messrs. S te lp and Le ig h to n  L im ite d , 
m ake no con trac ts  w ha tever on beha lf o f  the  
H a m bu rg  S outh  A m erica  Steam ship C om pany in  
London— th o ug h  th e y  do th e  o rd in a ry  du ties o f 
sh ipbrokers, to  quote  th e  a ffid a v it, “  such as 
booking  and co llec ting  fre igh ts  and  accepting b i l l  
o f  lad ing  o p tio n  declara tions.”  As regards passen
ger tic ke ts , th o ug h  th e y  do issue them , th e y  sign 
th e m  as agents fo r  th e  H a m bu rg  S outh  A m erica 
Steam ship Com pany, and o n ly  in  th a t  capacity . 
B u t  one fa c t has been added to  those s ta ted  in  the 
a ff id a v it : nam e ly , th is , th a t  in  respect o f  the  
la rgest lin e r  o f  th e  H a m bu rg  South  Am erica  
S team ship Com pany ce rta in  be rths  are a c tu a lly  
a llo tte d  in  advance to  these agents in  London  and 
can be disposed o f  b y  th e m  w ith o u t reference to  
H am burg . W ith  regard to  th e  whole o f  th e  rest 
o f  the  range o f  business transacted  in  London  fo r 
the H a m bu rg  South  A m erica  Steam ship Com pany, 
some reference b y  te lephone o r te legraph  is neces
sary before th e  steam ship com pany can be com 
m itte d  to  the  a llo tm e n t o f cargo space o r berths, 
as th e  case m ay  be.

The a ff id a v it goes on to  say th a t  th is  agency in  
London  has no a u th o r ity  w ha tever to  deal w ith  
an v  cla im s made aga inst th e  steam ship com pany, 
n o 'a u th o r i ty  to  expend any m oney o r in c u r any 
lia b ilit ie s  w ith o u t special in s tru c tio n s  ; and when
ever th e  sh ipp ing  com pany a ttends a conference 
in  w h ich  i t  is in te rested  in  London  i t  sends its  ow n 
representatives ove r and does n o t a tte nd  the 
conference th ro u g h  anybody fro m  th is  p a rtic u la r  
agency.

Looked  a t on th e  o the r side, Messrs. S te lp  and 
L e ig h to n  L im ite d  pay th e ir  ow n office ren t. T hey 
have no c o n trib u tio n  w ha tever to  th a t  fro m  the 
steam ship com pany. T hey  are rem unerated b y  a 
comm ission. D u r in g  the  la s t tw e lve  m onths, i t  
is tru e , th a t  comm ission, fro m  s im p ly  being a 
comm ission on w o rk  done, has become a guaranteed 
comm ission, b u t  i t  is s t i l l  rem unera tion  b y  com 
m ission. N o  office is set aside fo r  the  steam ship 
com pany. N o  clerks are specia lly deta iled  fo r  the 
w o rk  o f  th e  steam ship com pany. A n d  the  a ffid a v it 
states th a t  th e  com pany has no residence, office, 
o r place o f  business, registered o r otherw ise, at 
the  office o f  Messrs. S te lp  &  Le ig h to n  L im ite d . 
There is no single c le rk  o r officer w ho is in  the  
em ploy o f  the  steam ship com pany ; ne ither have 
Messrs. S te lp  and Le ig h to n  L im ite d  any in terest 
f in a n c ia lly  in  the  H a m bu rg  South  A m erica  
Steam ship Com pany, no r has the  H a m bu rg  South 
A m erica  S team ship Com pany any in te rest 
fin a n c ia lly  in  Messrs. S te lp  and Le ig h to n  L im ite d .

In  a w ord , M r, D a lg le ish , the  secretary o f the  
com pany, says th a t  Messrs. S te lp and Le ig h to n  
L im ite d  carries on its  own business in  Fenchurch- 
s tree t ; i t  does n o t ca rry  on the  business o f  the 
defendants a t  th a t  address o r anywhere, except 
in  th e  sense th a t  as p a rt o f its  ow n business Messrs. 
S te lp  and L e ig h to n  L im ite d  act as agents fo r  the 
defendants in  the  w ay I  have a lready described.

I  o ugh t to  say b y  w ay o f  q u a lifica tio n  th a t  in  
past years, though  n o t a t present, there  has been 
one exception as regards the  em p loym en t o f  clerks. 
I t  appears th a t  in  connection w ith  the  use o f  some 
o f  th e ir  steamships fo r  the  tou rs  w h ich  are so 
popu la r a t the  present tim e , th e  H a m bu rg  South 
A m erica  Steam ship C om pany have sent over, or 
le n t, a c le rk  to  th is  London  office to  deal w ith  th is  
p a rt ic u la r  service. T h a t has n o t been so in  the 
present yea r ; b u t  i t  is the o n ly  exception to  the 
fa c t I  have sta ted, th a t  there  is no em ploym ent 
a t Fenchurch-stree t o f any c le rk  belonging to  the 
steam ship com pany.

N ow , in  those circumstances, can i t  be said th a t  
th is  g rea t and w e ll-know n  Germ an steamship 
com pany carries on its  business o r is resident in  
th is  c o u n try  or, to  p u t i t  sh o rtly , is here ?

Speaking fo r  m yself, I  consider th a t  th is  case is 
disposed o f  b y  L a n g to n , J . ’ s decision in  The 
Lalandia (sup.), in  connection w ith  s im ila r a c tiv itie s  
exercised b y  Messrs. Escombe M cG ra th  and Co. 
on b e h a lf o f th e  E as t A s ia tic  Com pany L im ite d . 
I  have c a re fu lly  considered th e  facts in  th is  case, 
and th e  facts in  th a t ,  as th e y  are set o u t v e ry  fu l ly  
in  th e  rep o rt, and I  cannot see any essential 
d ifference between th e  tw o . I  th in k  th a t  was a 
p e rfe c tly  p la in  case in  w h ich  th e  E a s t A s ia tic  
C om pany L im ite d  d id  n o t ca rry  on business in  th is  
co u n try , and I  th in k  th a t  th is  is an equa lly  p la in  
case. B u t  in  deference to  the  a rgum en t o f M r. 
Bateson, w ho has pressed me, as counsel in  The 
Lalandia  pressed m y  b ro th e r L a n g to n , w ith  a 
p revious decision o f  the  C ourt o f  A ppea l in  the 
Thames and Mersey M arine Insurance Company 
v. Societa d i Navigazione a Vapore del Lloyd  
Austriaco (sup.), I  w i l l  ju s t say a w ord  as to  where 
I  th in k  the  d is tin c tio n  between the  cases lies.

One th in g  th a t  is qu ite  ce rta in  in  th is  line  o f 
eases is th a t  u lt im a te ly  i t  is a question o f  fa c t 
w hether th e  fo re ign  co rpo ra tion  does o r does no t 
reside, ca rry  on business, o r ex is t in  th e  U n ite d  
K in g d o m . B u t  o f course the  decision has to  be 
a rr ive d  a t w ith  reference to  know n  princ ip les. 
F irs t  o f a ll i t  is v i ta l  to  see w h a t are th e  facts in  
any g iven  case in  w h ich , o r upon w hich, the  co u rt 
has to  come to  a conclusion one w ay o r another 
on th is  no t a lways easy m a tte r.
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In  th e  case reported  in  12 Asp. M ar. L a w  Cas. 
I  fin d , am ong o the r th ings— leav ing  aside such 
u n im p o rta n t and in s ig n ifica n t m a tte rs  as th e  use 
o f  a p a rt ic u la r  num ber o r  a p a rt ic u la r  name in  the  
te lephone book, to  w h ich  I  do n o t th in k  anybody  
re a lly  p a id  v e ry  m uch a tte n tio n — th a t  in  th a t  
p a rtic u la r  case th e  f irm  w h ich  was said to  be 
ca rry in g  on th e  business o f  th e  A u s tr ia n  L lo y d  
was rem unerated n o t m ere ly  b y  a comm ission fo r 
fre ig h t arranged and steamer tic ke ts  supplied, 
and was n o t m ere ly  re im bursed fo r  its  o u t-o f- 
pocke t expenses fo r  postage, b u t  received 4801. a 
year in  a d d itio n , w h ich  was s ta ted  specifica lly 
to  be fo r  the  re n t o f  th a t  p a r t  o f  the  premises w h ich  
was specifica lly  a llo tte d  to  th e ir  business, fo r  the  
clerks w ho were separate ly em ployed on th e ir  
business, and fo r  su nd ry  o the r office expenses. 
M oreover, in  a v e ry  special sense, and n o t m ere ly  as 
a m a tte r  o f  descrip tion , th e  f irm  in  th a t  case were 
t r u ly  the  general representatives o f  the  sh ipp ing  
com pany, fo r  n o t m ere ly  were th e y  rem unerated b y  
comm ission fo r  th e ir  ow n services b u t th e y  were 
also rem unerated b y  an o ve rrid in g  commission 
on th e  services o f  a ll th e  o the r people in  the  co u n try  
w ho perfo rm ed an y  services on b e h a lf o f  the  
A u s tr ia n  L lo y d . T o  quote  B uck le y , L .J . ’ s words 
in  th e  judgm en t, he says (a t p . 492) : “  The facts 
here are th a t  fo r  te n  years (w h ich  is a subs tan tia l 
tim e ) a t a defined place (nam ely, 25 and 27, 
B ishopsgate-street) Messrs. M arcus Samuel and 
Co. in  a separate p a rt o f  th e  bu ild in g , b y  a separate 
s ta ff o f  clerks, and w ith  th e  use o f  special note- 
paper bearing th e  name o f  th e  A u s tr ia n  L lo y d  
Com pany, have issued tic ke ts  and made con tracts 
fo r  th e  carriage o f  passengers and th e ir  luggage 
and goods b y  steamers be longing to  th e  A u s tr ia n  
L lo y d  Com pany, and have on beha lf o f  and in  the  
name o f  the  A u s tr ia n  L lo y d  Com pany, insured  ”  
and so fo r th . H e  th e n  contrasts th a t  w ith  o th e r 
agencies such as Cook’s and th e  In te rn a tio n a l 
Sleeping Car Com pany, and goes on to  say : “  The 
te s t in  each case is to  f in d  th e  answer to  th e  
fo llo w in g  question : Does th e  agent in  ca rry in g  
on th e  fo re ign  co rpo ra tion ’s business m ake a 
co n tra c t fo r  th e  fo re ign  corpo ra tion , o r does the  
agent, in  ca rry in g  on th e  agent’s own business, 
sell a co n tra c t w ith  th e  fo re ign  co rpo ra tion  ? In  
the  fo rm e r case th e  co rpo ra tion  is and in  th e  la t te r  
i t  is n o t ca rry in g  on business a t th a t  place. Marcus 
Samuel and Co. do th e  fo rm e r ; Thom as Cook and 
Son do th e  la t te r . ”

N ow , M r. Bateson in  his a rgum en t said th a t  
passage referred, and cou ld  o n ly  refer, to  th e  fa c t 
s ta ted  in  th a t  case a t  p. 491 : “  I n  p ractice  the  
agents were o fte n  a llo tte d  a lim ite d  num ber o f 
berths on a steamer, b u t  a p a rt fro m  th is  th e y  cou ld  
n o t a llo t berths and book any fre ig h t w ith o u t 
te leg raph ing  to  th e  defendants.”

M r. Bateson said th a t  B u ck le y , L .J .  made th a t  
circum stance th e  te s t and th e  decisive te s t— a 
circum stance w h ich , as he po in ts  o u t, is com m on 
w ith  th is  case on th e  adm ission o f  M r. W illm e r, 
nam ely, th a t  though , speaking genera lly, th e y  have 
to  te leg raph  o r  te lephone fo r ins tru c tio n s , in  certa in  
cases th e  agents have be rths  a llo tte d  them  w h ich  
th e y  can dispose o f  a t  once. H e  says th a t  th a t  was 
w h a t B uck le y , L .J .  m eant b y  h is ju d g m e n t, th a t  
when yo u  once get th a t  circum stance— he d id  add 
p rov id e d  th a t  o th e r circumstances are such as to  
g ive room  fo r  th e  im p lic a tio n — i t  is decisive.

N ow , I  cannot th in k  th a t  th a t  is w h a t B uck le y , 
L .J . m eant in  th e  Austrian L loyd  case. I  read 
his ju d g m e n t as m eaning th a t  i f ,  when rev iew ing  the  
circum stances as a w hole, yo u  come to  th e  con
c lus ion th a t ,  ta k in g  one th in g  w ith  ano ther, n o t 
in  one single case, n o t even in  one class o f  cases, 
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b u t ta k in g  a ll th e  circumstances in to  account, i t  
is th e  agency in  th is  c o u n try  w h ich  is m ak ing  the  
con tracts, then  you  get a case in  w h ich  th e  fore ign 
co rpo ra tion  is ca rry in g  on business in  th is  c o u n try  ; 
when on th e  o th e r hand you  fin d  the  agency is 
m ere ly  se lling  the  fo re ign  co rp o ra tio n ’s contracts, 
then  th e  fo re ign  co rpo ra tion  is n o t ca rry in g  on 
business in  th is  co u n try . I  th in k  he m eant exa c tly  
th e  same th in g , expressed in  s lig h t ly  d iffe re n t words, 
as L o rd  H ersche ll m eant in  th e  w e ll-know n  In la n d  
Revenue case, Grainger and Son v .  Gough (1896, 
A . C. 325), w ith  regard to  R oederer champagne. 
The whole question is w he ther th e  fo re ign  corpora
t io n  is tra d in g  “  w ith  ”  th is  c o u n try  o r is tra d in g  
“  w ith in  ”  th is  co u n try . In  the  fo rm e r case i t  is 
no t, in  th e  la t te r  case i t  is, amenable to  ta x a tio n  
in  th is  co u n try , as exercising a trade  in  th e  cou n try .

Speaking fo r  m yse lf, I  cannot see th a t  there  is 
an y  rea l d is tin c tio n  between th e  line  o f  reasoning 
w h ich  w ou ld  lead to  th e  conclusion th a t  th e  com 
p any  was ca rry in g  on business in  th is  co u n try  fo r 
th e  one purpose o r fo r  th e  o th e r purpose.

I  do n o t th in k  B uck ley , L .J .,  in  th e  Austrian  
Lloyd  case, was ta k in g  as decisive th e  mere fa c t 
th a t  in  ce rta in  cases, a p a rt fro m  eve ry th in g  else, 
the  agents had th e  r ig h t  to  m ake a f in a l booking  
o f  passenger berths. I f  one looks a t  i t  as a m a tte r 
o f  com m on sense i t  cannot be so. There are on ly  
a ce rta in  num ber o f berths in  a steamship. Some
how  o r o ther, before a co n tra c t is made in  London, 
when corresponding con trac ts  can be made in  
H am burg , P aris, and a dozen d iffe re n t places fo r  
any g iven  voyage o r series o f voyages b y  one ship 
o r ano ther— somehow o r o the r there  has to  come 
in to  p la y  a co -o rd ina ting  m in d  w h ich  is able to  
say th a t  b e rth  A  31 o r B  29 has n o t a lready been 
booked fo r  someone ; and i t  does n o t seem"to me 
to  m ake th e  s ligh test difference w hether, w ith  
regard to  th e  book ing  o f  a n y  g iven b e rth , the  
p a rt ic u la r  agent in  H am burg , Paris, London , o r 
anywhere else has to  te lephone o r te legraph  to  
th a t  p a rt ic u la r  co -o rd ina ting  a u th o r ity  before 
a lloca ting  a p a rtic u la r b e rth  to  a p a rt ic u la r  pas
senger, o r w hether, on th e  o the r hand, because i t  
is know n  th a t  a ce rta in  num ber o f  berths w i l l  
necessarily be requ ired  fro m  Lo n do n  o r P aris  o r 
w herever th e  place m ay  be, th e  com pany say in  
advance, w ith  reference to  a p a rtic u la r  ship, th a t  
berths I  to  50 m ay be a llo tte d  w ith o u t specific 
ins tru c tio n s  on the  agent’s ow n a u th o r ity . T ha t, 
ta ke n  b y  itse lf, cannot possib ly m ake the  whole 
difference w hether th e  fo re ign  co rpo ra tion  is 
ca rry in g  on business w ith in  th is  co u n try , o r w hether 
i t  is on th e  o the r hand  m ere ly  tra d in g  w ith  th is  
co u n try . A n d  I  th in k  m yse lf th a t  in  th e  Austrian  
Lloyd  case, i f  I  had  to  judge  th a t  case as a question 
o f  fa c t, I  should consider th a t  b y  fa r  th e  m ost 
im p o rta n t fa c t was th e  fa c t th a t  to  a ll in te n ts  and 
purposes th e  A u s tr ia n  L lo y d  com pany ren ted  an 
office in  th is  c o u n try  fro m  Messrs. Marcus Samuel 
and Co., o r a t  a n y  ra te  ren ted  p a rt o f an office, and 
em ployed p a rt o f  a s ta ff o f  c lerks and p a id  fo r 
them  as s u c h ; and th a t  hav ing  done th a t  th e y  
rem unerated th e ir  representatives n o t m ere ly  fo r  
th e  w o rk  th e y  d id  b u t fo r  th e  w o rk  anybody  else 
d id  in  th is  co u n try— in  o the r words, p u t  them  in  a 
pos ition  o f  being th e ir  alter ego in  th is  cou n try . 
B u t i t  is su ffic ien t fo r  me to  say there  are qu ite  
p la in  d is tinc tions  between th is  case and the 
Austrian Lloyd  case decided in  1914.

I f  I  m ig h t hazard a guess, ju s t as in  the  cham 
pagne cases— w h ich  were o r ig in a lly  decided the  
o the r w ay— the  facts had changed b y  th e  tim e  
Grainger and Son v . Gough (sup.) came to  be 
decided, so I  should guess th a t  in  th e  in te rv a l 
between 1914 and th e  year 1933, when The Lalandia

L
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{sup.) was decided, fo re ign companies— fo r  precise ly 
th e  same reason— had decided to  m ake th e ir  pos ition  
p e rfe c tly  secure fro m  the  inroads o f  th e  in la n d  
revenue as w e ll as fro m  hostile  lit ig a n ts . A n d  th a t  is 
w h y , I  have no d o u b t, the  facts o f  th is  case can, w ith  
a few  exceptions, be s ta ted  in  a lm ost th e  same 
language as th a t  used in  M r. M cG ra th ’s a ff id a v it in  
The Lalandia.

I  come back to  th a t  case. There is abso lu te ly  
no d is tin c tio n  between th e  tw o  cases. T h is  is a 
p e rfe c tly  p la in  case in  w h ich  there  is n o t th e  
s ligh test g round fo r  saying th a t  th e  H a m bu rg  
S outh  A m erica  Steam ship Com pany is c a rry in g  on 
business in  th is  co u n try . The w r i t  and service o f 
th e  w r i t  m ust be set aside.

I f  I  had to  h o ld  th a t  th e  w r i t  was good I  w ou ld  
have had  to  consider th a t  w h ich  is now  academic, 
th a t  is to  say, w he ther service on somebody who 
happens to  be th e  secretary o f  Messrs. S te lp  and 
L e ig h to n  L im ite d , b u t w ho is n o t h im se lf in  any 
w a y  em ployed under th e  H a m b u rg  South  Am erica  
S team ship Com pany, w ou ld  have been good, even 
i f  th e  w r i t  its e lf had been p ro p e rly  made ou t.

In  m y  op in ion  th is  w r i t  m us t be set aside, w ith  
costs.

Leave to  appeal was granted.
S o lic ito rs fo r  th e  app lican ts  on th e  m o tio n  (the  

defendants in  th e  ac tion ), Bentleys, Stokes, and 
Lowless.

S olic ito rs  fo r  th e  respondents ( th e  p la in tiffs ). 
Thomas Cooper and Co.

October 19 and  20 , 1936.

(B e fo re  B u c k n il l , J . ,  ass is ted  b y  E ld e r  
B re th re n  o f  T r in i t y  H ou se .)

The Curlew, (a)
C o llis ion  o f tug and tow w ith  Battersea 

Bridge, R iver Thames, and w ith  other cra ft 
moored in  the rive r— Negligence o f defendant 
vessel w ith  which there was no im pact— M is 
leading lights— Defendant vessel dropp ing down 
r ive r w ith  anchor on bottom—  Anchor held 
through fo u lin g  dredger's moorings— Vessel thus 
brought up , a vessel “  at anchor or moored ”  
w ith in  by-law  14 o f P o rt o f London R iver 
By-law s, 1914-1934 , and accordingly not 
entitled to exh ib it lights o f a vessel “  under 
way ” — Vessel exh ib iting  such lights, so as to 
m islead others and cause damage, liable.

T h is  was a c la im  by the owners o f the tug B . and  
the tank barge H .  against the owners o f the 
sa ilin g  barge C. fo r  damages in  respect o f an  
accident which occurred in  the R ive r Thames 
at about 5 .45 p.m . on the 28th December, 1935, 
and in  the course o f which the B .  and the H .  
collided w ith  Battersea B ridge ow ing, as the 
p la in t if fs  alleged, to the negligent navigation  
o f the C. by the defendants o r the ir servants. 
The B . ,  w ith  s ix  empty barges in  tow arranged 
in  three ranks o f two abreast, the H .  being the 
starboard barge in  the f irs t  ran k , was p ro 
ceeding w ith  her regulation nav iga tion  and  
tow ing lights du ly  exhibited down r iv e r fro m  
She ll-M ex W harf, F u lh am , to Shellhaven. 
The f lo t i l la  was about in  m id-channel and the 
B . ,  w ith  her engines w ork ing at f u l l  speed 
ahead and her wheel s ligh tly  starboarded, was

shaping to pass through the central arch o f  
Battersea B ridge , when those on board the B . 
observed about 600 yards away and bearing a 
litt le  on the ir starboard bow the red ligh t o f the 
C., which was apparently d ropp ing down the 
r ive r on the ebb tide and about to pass through 
the central arch o f the bridge. The engines 
o f the B .  were thereupon p u t to slow ahead in  
order to enable the C. to clear the arch well 
ahead o f the B . ,  and a short blast was sounded 
on the B . ’ s whistle to ind ica te to the C. that 
the B . intended to pass to starboard o f her and  
to w arn  the C. to sheer away towards the north  
after clearing the bridge so as to give the B .  
and her tow more room to pass to the southward  
o f her. When, however, the B .  had got to 
w ith in  a short distance o f the C ., the C. suddenly 
shut in  her red ligh t and opened her green and  
she ions observed to be completely blocking the 
passage through the central arch. I t  was then 
realised by the master o f the B .  that the C ., 
although exh ib iting  navigation lights, had in  
fa c t fou led  w ith  her anchor the breast chain o f 
a P .L .A .  dredger, which was ly in g  moored a 
short distance above Battersea Bridge, and he 
accordingly hard-a-ported and then hard-a- 
starboarded the wheel o f the B .  in  an endeavour 
to pass through the N o. 2  arch which was next 
to and to the northw ard o f the centra l arch, 
and thus avoid co llid ing  w ith  the C ., but the 
B . and the H .  collided w ith  the bridge and 
were seriously damaged, w h ils t the rem a in ing  
tows o f the B . ,  having got out o f control, 
collided w ith  and damaged a number o f other 
cra ft moored on the north side o f the rive r. The 
defendants denied negligence.

H e ld , the learned judge having fo u n d  that the 
reason why the master o f the B .  fa ile d  to clear 
N o. 2  arch was that ow ing to the sudden action 
which he had to take he was more to the south
w ard  o f the exact centre o f that arch than he 
would have been i f  he had been able to approach 
i t  in  a norm al way and that at the stage at 
which the tide was the w id th  o f the clear water
way available to the B .  and her tow under 
N o. 2  arch was very lim ite d  (1 ) that in  the 
circumstances the action o f the master o f the 
B .,  when he realised that the centra l arch was 
blocked fo r  h im  by the C ., was ju s tifie d  and  
that the B .  m ust therefore be absolved fro m  
blame ; (2 ) that the C. was solely to blame fo r  
the damage because (a ) she was negligent in  
dropp ing her anchor on the bottom although, 
as the evidence proved, she had prev iously  been 
warned not to do so, and  (b ) she m isled those 
on board the B .  through con tinu ing  to exh ib it 
under-way lights a fte r she was no longer a 
vessel under way, but was by reason o f her 
anchor having become and remained fo u l o f 
the dredger's breast chain a “  vessel at anchor 
or moored ”  w ith in  the m eaning o f by-law  14 
o f the P o rt o f London R iver By-law s, 
1914-1934 .

D a m a g e  b y  c o llis io n  w i th  a b r id g e , & c .

The p la in tiffs  were th e  U n ion  L ighterage Com
pany L im ite d , o f London, owners o f the  steel screw
steam -tug Bruno  (100 tons gross and f it te d  w ith(o) Reported by J. A. Petrie, Esq., Barrister-at-Law
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■engines o f  53 h .p . nom .) and o f  th e  ta n k  barge 
Hector, w h ich  was one o f  s ix  e m p ty  c ra ft  being 
tow ed  b y  th e  Bruno  down th e  R iv e r Thames fro m  
Shell-M ex W h a rf, F u lham , to  Shellhaven. The 
defendants were Messrs. Eastwoods L im ite d , owners 
o f  th e  wooden sa iling  barge Curlew (44 tons 
register). A t  th e  t im e  here in  question— i.e., 
s h o rtly  before 5.45 p .m . on th e  28 th  December, 
1935, th e  Curlew was ly in g  head up  r iv e r  ju s t above 
th e  cen tra l a rch o f  B a tte rsea  B ridge . The  Curlew's 
anchor had become fo u l o f th e  sta rboard  a fte r 
breastchain o f  N o. 9 P o rt o f London  A u th o r ity  
dredger, m oored head up  r iv e r  about in  lin e  w ith  
th e  sou th  a b u tm en t o f  th e  cen tra l a rch o f th e  
bridge and about 1 0 0 f t .  above th e  fire  floa t, w h ich , 
in  its  tu rn , is m oored w ith  its  s tem  about 1 0 0 f t .  
above th e  abu tm en t. The  co llis ion  occurred in  
d a rk  b u t clear weather. The  Bruno  came in to  
v io le n t con tact w ith  N o. 2 a rch  and damaged her 
m ast, wheel-house and steering gear ; th e  Hector's 
sta rboard  bow  h i t  th e  abu tm en t south  o f  N o. 2 
arch and was damaged ; and th e  rem a in ing  tow s o f 
th e  Bruno  co llided  w ith  and damaged ce rta in  boats 
ly in g  m oored on th e  n o rth  side o f  th e  r ive r.

The  facts appear fu l ly  in  th e  headnote and in  
the judgm en t.

The  negligence im p u te d  to  th e  defendants b y  the  
p la in tiffs  was th a t  those in  charge o f  th e  Curlew 
n eg ligen tly  and im p ro p e rly  fa iled  to  keep a good 
loo k -o u t ; im p ro p e rly  le t go th e ir  anchor in  th e  
v ic in ity  o f  th e  m oorings o f  th e  dredge N o. 9 ; 
im p ro p e rly  caused o r a llowed th e ir  anchor to  
become fo u l o f  th e  m oorings o f  th e  dredger ; fa iled  
to  naviga te  th e  Curlew w ith  care and cau tion  when 
passing th e  dredger ; fa ile d  to  ta ke  th e  p roper or 
a n y  steps to  clear th e ir  anchor in  due t im e  o r a t 
■all ; im p ro p e rly  e xh ib ite d  th e  lig h ts  fo r  a vessel 
under w a y  and fa ile d  to  e x h ib it th e  lig h ts  fo r  a 
vessel a t anchor, or, a lte rn a tiv e ly , th e  lig h ts  fo r  a 
vessel no t under com m and ; fa ile d  to  keep th e ir  
course and speed and (or) fa iled  to  g ive  an y  w arn ing  
th a t  th e y  were unable to  do so ; and fa iled  to  
co m p ly  w ith  by-law s 14, 19, 38, 41, and 42 o f  th e  
P o r t  o f  London  R iv e r  B y-law s, 1914-1934 ; and 
w ith  sect . 278 o f  th e  P o rt o f London  (C onsolidation) 
A c t, 1920 ; and w ith  a rt. 4 o f  th e  R egula tions fo r 
P reven ting  Collisions a t Sea (re la ting , in ter a lia, to  
th e  lig h ts  to  be carried  b y  vessels n o t under 
com m and). In  th e ir  defence th e  defendants denied 
negligence, said th a t  th e  Bruno  cou ld  and ought to  
have passed th ro u g h  th e  centre arch o f  B attersea 
B ridge , tw o  o th e r tugs w ith  c ra ft  in  to w  hav ing  
p rev ious ly  passed th e  Curlew in  sa fe ty and gone 
th ro u g h  th e  centre arch w ith o u t being im peded b y  
her, and b lam ed th e  Bruno  fo r  im p ro p e rly  and a t 
an im p rope r t im e  a lte rin g  course to  p o rt and 
a tte m p tin g  to  pass th ro u g h  th e  N o . 2  a rc h ; 
approach ing  to o  close to  th e  Curlew ; proceeding 
a t  an excessive speed, and fa ilin g  to  com p ly  w ith  
by-law s 39, 41, and 42 o f  th e  P o rt o f  London  
R iv e r B y-law s, 1914-1934.

In  th e  course o f h is a rgum ent counsel fo r  th e  
defendants said th a t  i t  was d o u b tfu l w he ther in  
th e  p a rtic u la r  circumstances o f  th is  case th e  Curlew 
cou ld  be said to  be a vessel “  a t anchor o r m oored ”  
and w he ther she ought to  have e xh ib ite d  th e  lig h ts  
prescribed b y  b y -la w  14 o f  th e  P o rt o f London  
R iv e r  B y-law s, 1914-1934. B u t on b e h a lf o f  th e  
p la in tif fs  i t  was contended th a t  i t  was qu ite  clear 
th a t ,  accord ing to  b y -law  5, w h ich  defines a vessel 
“  under w a y  ”  as a vessel “  n o t a t anchor, o r 
moored, o r made fa s t to  th e  shore, o r aground,”  
u n d  includes in  th a t  expression “  a vessel d ropp ing  
up  o r dow n th e  r iv e r  w ith  her anchor on the  
g ro u n d ,”  th e  Curlew w ou ld  n o t be said to  be a 
vessel “  under w a y .”

H . G. W illm er fo r  th e  p la in tiffs .
Owen L . Bateson fo r  th e  defendants.

B uckn ill, J.— In  th is  case th e  U n io n  L ighterage 
C om pany are c la im ing  against th e  owners o f  the 
sa iling  barge Curlew fo r  damage sustained b y  th e ir  
tu g  Bruno  and th e ir  dum b barge Hector. The 
p la in tiffs  allege th a t  th is  damage was caused b y  
th e  negligence o f th e  defendants’ servants in  charge 
o f th e  Curlew. The  damage was done a t about 
5.45 p .m . on th e  28 th  December, 1935, and was 
received when th e  Bruno  and th e  H e c to r s truck  
B attersea B ridge. There are five  arches to  th is  
bridge and th e  to p  o f th e  wheel-house o f the  Bruno 
s tru ck  th e  to p  o f th e  N o. 2  a rch o f  th e  bridge, 
coun ting  fro m  th e  n o rth  side.

The  case made b y  th e  m aster o f  th e  Bruno  was, 
to  p u t i t  sh o rtly , th a t  he was com ing down the  
Thames w ith  s ix  e m p ty  barges in  to w  in  three 
ranks. The  to ta l leng th  o f th e  f lo t i l la  was about 
330 ft. and its  m ax im u m  beam was about 4 9 ft. 
The Bruno  herse lf is about 76 ft. long  and 2 0 ft. in  
beam. The  w eather was d a rk  b u t clear ; there  
was a m oderate w in d — there was some d ispu te  as 
to  its  d irec tion , b u t I  accept th e  m aster’s evidence 
th a t  a t Battersea B ridge  i t  was south-easterly. 
The  t id e  was ebb about tw o  hours a fte r h igh  w ate r, 
o f  a force o f about th ree  kno ts.

There was a P o rt o f  London  A u th o r i ty  steam 
dredger m oored head up  r iv e r  about in  lin e  w ith  
th e  south  abu tm en t o f th e  centre arch o f  th e  bridge 
and about 1 0 0 f t .  above th e  fire  floa t, w h ich , in  its  
tu rn , is moored w ith  its  s tem  about 1 0 0 f t .  above 
th is  abu tm en t. The  dredger was e xh ib itin g  the  
th ree  tr ia n g u la r  w h ite  lig h ts  prescribed b y  ru le  18 
fo r  a steam  dredger m oored in  th e  r iv e r, and had 
fo u r breast chains o u t— tw o  fo rw a rd  and tw o  a ft, 
p o rt and s tarboard. T he  sta rboard  breast chains 
had about 175 ft. on each chain and were la id  a t an 
angle on th e  bow  and qu a rte r and were in  fa c t 
s lack a t th e  tim e .

The Bruno, as I  find , was com ing down th e  r iv e r  
in  about m id-channel a t a speed o f  abou t seven 
kno ts th ro u g h  th e  w a te r and was shaping to  pass 
th ro u g h  th e  centre arch, w h ich  was th e  arch 
n o rm a lly  used b y  he r m aster, w ho has been a 
m aster o f tugs fo r  tw e lve  years. H e seldom uses 
N o. 2  arch. As he approached th e  bridge he saw 
th e  red  lig h t  o f a vessel w h ich  tu rn e d  o u t to  be the  
Curlew p re t ty  w e ll in  th e  m idd le  o f th e  centre 
arch. The  m aster o f th e  Bruno  th o u g h t th a t  th e  
vessel was a sa iling  barge w h ich  was d r iv in g  down 
r iv e r  on th e  tid e , and th a t  she was show ing th e  
p roper under-w ay lig h ts  fo r  a sa iling  barge under 
such circumstances, and he accord ing ly  eased his 
engines fro m  fu l l  to  slow in  o rder to  fo llo w  the  
Curlew dow n th ro u g h  th e  centre arch and blew  
one sho rt b las t to  ind ica te  to  th e  sa iling  barge th a t 
he was going to  pass to  th e  sou thw ard  o f her, and 
th a t  he w anted  th e  barge to  sheer aw ay to  the  
n o rth w a rd  a fte r  she cleared th e  bridge and the reby 
g ive  th e  Bruno  more room  to  pass to  th e  southw ard 
o f  her.

The  m aster o f  th e  Bruno  said, and I  see no reason 
to  d o u b t his evidence, w h ich  was g iven in  a 
s tra ig h tfo rw a rd  and cand id  w ay, th a t  he expected 
to  pass th ro u g h  th e  centre arch w ith o u t d iff ic u lty  
a fte r  th e  Curlew had passed th ro u g h . A t  about 
th e  same tim e  as he no ticed  th e  Curlew, he p u t 
h is he lm  am idships, and the rea fte r ke p t his tu g  
and to w  heading fo r  th e  centre arch. S h o rtly  
a fte rw ards th e  m aster o f  th e  Bruno  saw th e  red 
l ig h t  o f th e  Curlew sh u t in  and he r green lig h t 
appeared under th e  centre o f  th e  m idd le  arch, 
and he then  realised th a t  there  was som ething 
w rong, and guessed co rre c tly  th a t  th e  anchor o f
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th e  Curlew, on w h ich  she was d ropp ing  down r ive r, 
had fou led  th e  m oorings o f the  dredger ly in g  ju s t 
above th e  bridge. The  m aste r o f th e  Bruno  came 
to  th e  conclusion th a t  i f  he con tinued  on his course 
fo r  th e  centre arch he was bound to  ru n  down the  
sa iling  barge, and to  p reven t th is  happening he 
p u t his wheel h a rd -a -po rt and s h o rtly  a fte rw ards 
hard-a -sta rboard  to  t r y  to  get th ro u g h  No. 2 arch, 
b u t he fa iled  to  get clear th ro u g h  th is  arch and 
th e  damage was done w h ich  is th e  sub ject o f  the  
action . The reason w h y  he fa iled  to  clear th is  
arch was th a t  ow ing to  th e  sudden ac tion  w h ich  
he had to  take  he was more to  th e  sou thw ard  o f 
th e  exact centre o f  th e  a rch  th a n  he w ou ld  have 
been i f  he had approached i t  in  a no rm a l way. 
A t  th a t  s ta te  o f  th e  t id e  th e  w id th  o f  th e  clear 
w a te r-w ay  ava ilab le  fo r  h im  and his to w  under 
N o. 2 arch was ve ry  lim ite d .

N ow , in  th is  case X have o n ly  heard th e  evidence 
o f  the  p la in tiffs  because th e  defendants, I  expect 
w ise ly , elected to  ca ll no evidence. I  accept as 
accurate th e  evidence ca lled  on beha lf o f the 
p la in tiffs . I  am  satisfied th a t  th e  m aster o f  the  
Bruno  ke p t heading fo r  th e  ce n tra l a rch  and 
in tended  to  go th ro u g h  i t  u n t i l  he realised th a t  the  
Curlew was s ta tio n a ry  and th a t  he was compelled 
to  depart fro m  th is  in te n tio n  b y  th e  pos ition  o f 
th e  Curlew. I  am  also satisfied th a t  a t th e  tim e  
when he to o k  ac tion  to  m ake N o. 2 arch instead 
o f  th e  ce n tra l a rch  th e  Curlew was ly in g  in  the  
fa irw a y  approach ing th e  ce n tra l a rch in  such a 
pos itio n  as to  b lock  th a t  a rch  fo r  th e  Bruno  and her 
c ra ft  in  tow .

I  have asked th e  E ld e r B re th re n  w he the r in  
th e ir  op in ion  th e  circumstances were such th a t  a 
care fu l tugm aste r ought to  have realised sooner 
th a n  th e  m aster o f  th e  Bruno  realised th a t  he 
cou ld  n o t m ake th e  cen tra l a rch  ow ing to  th e  
pos ition  o f th e  Curlew, and  th e y  say “  N o .”  I  have 
also asked them  w he ther in  th e ir  op in ion  the 
m aster o f  th e  Bruno  to o k  the  r ig h t ac tion  when he 
d id  realise th a t  th e  cen tra l a rch  was b locked fo r 
h im  b y  th e  Curlew. On th is  p o in t th e y  advise me 
th a t  th e  m aster o f the  Bruno  was ju s tif ie d  in  try in g  
to  make N o. 2 arch in  preference to  th e  r is k  o f 
t r y in g  to  tu rn  head to  t id e , h a v in g  regard to  the  
leng th  o f  his to w  and th e  s treng th  and set o f  the 
tid e . I  agree w ith  th is  advice, w h ich  coincides w ith  
m y  ow n v ie w  on these m atte rs . I ,  there fore , absolve 
th e  Bruno  fro m  blam e as regards her nav iga tion .

I  have now  to  consider w he ther th e  Curlew was 
to  b lam e, and i f  so, w he ther her negligence caused 
th e  damage in  d ispute. In  m y  v iew  th e  damage 
to  th e  Bruno  was so le ly due to  th e  fa c t th a t  th e  
Curlew was im p ro p e rly  e x h ib itin g  th e  nav iga tion  
lig h ts  fo r  a sa iling  vessel under w ay , and the reby  
m isled th e  m aster o f th e  Bruno. The evidence 
before me p roved  th a t  th e  Curlew, when approach
in g  th e  P .L .A . dredger, was warned b y  a w atchm an 
on th e  P .L .A . dredger n o t to  d rop  her anchor on 
th e  b o tto m , b u t, n o tw ith s ta n d in g  th is  w arn ing , 
she d id  so, and in  consequence her anchor fou led 
th e  sta rboard  a f t  m ooring  cha in  o f th e  dredger.

I  th in k ,  and th e  E ld e r B re th re n  agree w ith  me, 
th a t  th is  was an act o f negligence on th e  p a rt o f 
th e  Curlew. T he rea fte r th e  Curlew rem ained w ith  
he r anchor fo u l o f th e  anchor a ttached to  th is  
m ooring  cha in  o f th e  dredger and th e re b y  rem ained 
fa s t fo r  n ea rly  h a lf  an h o u r before th e  co llis ion 
between th e  Bruno and th e  bridge. N o tw ith 
stand ing  th is , th e  Curlew con tinued  to  e x h ib it her 
under-w ay lig h ts  in  breach o f th e  Thames By-law s 
r ig h t  up  to  th e  co llis ion  in  question, a lthough  she 
had ample o p p o r tu n ity  to  take  th e m  in . The 
Curlew was ce rta in ly  n o t under w a y  w ith in  the  
m eaning o f those words as defined b y  th e  rules.

M r. Bateson argued th a t  i t  was d o u b tfu l w hether 
the  Curlew cou ld  be said to  be a t anchor o r m oored 
under th e  circumstances, and w hether she ought 
to  have e xh ib ite d  th e  lig h t  prescribed b y  ru le  14 
fo r  vessels a t a i o r o r moored. I f  i t  is necessary 
fo r  me to  decide th e  p o in t, I  h o ld  th a t  th e  Curlew 
was a t anchor o r m oored w ith in  th e  m eaning o f 
ru le  14, and th a t  she ought n o t o n ly  to  have taken  
in  her under-w ay lig h ts , b u t she ought also to  have 
e xh ib ite d  an anchor lig h t, because she was in  fa c t 
r id in g  to  her anchor, w h ich  was fo u l o f th e  
m ooring  cha in  o f  the  dredger. The  E ld e r B re th ren  
agree w ith  me th a t  under th e  circumstances the  
Curlew ough t to  have e xh ib ite d  an anchor l ig h t 
when her anchor he ld  her.

Judgm en t was acco rd ing ly  entered fo r  th e  
p la in tiffs .

S o lic ito rs : fo r  th e  p la in tiffs , Keene, M arsland  
and Co. ; fo r  th e  defendants, J . A . and H . l i .  
FarnfieUi.

jsmjpmc Court of |iibitature-
COURT OF APPEAL.

December 8 , 9, 10, 11, 14 and  15, 1936.

(B e fo re  G r e e r , Sl e s s e r , a n d  Sc o t t , L . J J . ,  
ass is ted  b y  N a u t ic a l Assessors.)

T he  R o c k a b ill. (a)
C o llis ion  in  the M ersey— Respective duties 

o f vessel leaving Princes L a n d in g  Stage 
and sh ip  proceeding out o f northern entrance o f 
Princes H a lf  T ide Dock in to  the rive r— Powers 
and responsib ilities o f H a rbo u r A u th o rity —  
D irec tion  given by dock-master to sh ip  in  r ive r  
entrance to “  come ahead," an  “  order ”  w ith in  
sect. 49  o f M ersey Docks Consolidation Act, 
1858— Both vessels, but not the H a rbour 
A u th o rity , held to blame— Judgm ent o f the 
court beloiv reversed.

T h is  was an appeal (a ) by the owners o f the R .  
and  (b )  by the M .  Docks and H a rbo u r B oard  
fro m  a judgm ent o f B u c k n ill,  J .  delivered in  
the A d m ira lty  Court on the 26 th M a y ,  1936 
(155  L .  T . Rep. 461 ), by which the p la in t if fs ' 
vessel, the K .  O ., was absolved fro m  a ll blame 
in  respect o f a co llis ion which occurred between 
i t  and the R .  in  the M ersey on 17 th September, 
1935, and both defendants, the owners o f the R . 
and the M .  Docks and H a rbo u r Board, were 
held to be liable to the owners o f the K .  O . fo r  
the damage which both vessels sustained. 
The co llis ion  occurred in  the fo llo w in g  c ircum 
stances : The  K .  O ., which was heading north  
and stemming the flood  tide, had le ft P rinces  
La n d in g  Stage shortly before 2.15 p .m ., and  
was on her way to her anchorage at the Sloyne. 
Owing to the exceptional force o f the west-north
westerly gale then p re va ilin g , the K .  O . left 
the land ing  stage w ith  her engines w ork ing at 
f u l l  speed ahead. The R .  had ju s t  emerged 
fro m  the northern entrance o f P rinces H a lf  
T ide B as in  in to  the r ive r and had her engines

(a) Reported by J. A. Petrie , Esq., Barrister-at-Law.
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w orking at f u l l  speed ahead when the im pact 
took place.

The p la in t if fs  had o rig in a lly  proceeded only  
against the owners o f the R . ,  but the la tte r, by 
the ir counterclaim  against the owners o f the
K. O., brought in  the M .  Docks and H a rbour 
B oard as second defendants, alleg ing that the 
servants o f the B oard  who had assisted the R. 
out o f the northern entrance to the H a lf  T ide  
Dock in to  the rive r, and under whose orders the
R. had acted and was bound to act under the 
provis ions o f sect. 49 o f the M ersey Docks 
Consolidation A c t, 1858, had fa ile d  to keep a 
good look-out and ordered the R. to let go her 
bow rope and to come ahead in to  the r iv e r at 
an im proper tim e, and had fa ile d  to give any  
other order or to take any steps to prevent the 
collis ion , and, fu rth e r, that they had im p rope rly  
allowed the K. O. to leave the land ing  stage 
when they d id . A l l  the parties denied the ir 
own negligence, and the H a rbo u r B oard  
blamed both the K. O. and the R. fo r  the 
collis ion.

B u c k n ill, J .  had fo u n d  that when the K. O. cast 
o ff fro m  the stage, the R. was s t i l l  in  the dock 
and p ra c tica lly  sta tionary ;  that i f  they had 
kept a better look-out, those on board the R. 
xvould have seen the K. O. start to move ;  that 
the dock-master to ld the R. to come ahead ;  that 
the assistant dock-master, who was standing  
on the north w a ll o f  the entrance and near the 
r ive r end, fa ile d  to report the K. O. to the dock- 
master as early as he should have done and  
that the dock-master om itted to take reasonable 
care not to a llow  the R .  to go out in to  the rive r  
fro m  the dock at an im proper tim e. On these 
fin d in g s , the learned judge below held that the 
R. was to blame fo r  coming out in to  the rive r  
when i t  was unsafe to do so, and that the
M .  Docks and H a rbour B oa rd  were also 
liable because both the fa ilu re  o f the assistant 
dock-master to report the K. O. to the dock- 
master as early as he should have done, and  
the fa ilu re  o f the dock-master to take reasonable 
care not to a llow  the R .  to come out in to  the 
r ive r at a tim e which was im proper, were acts 
o f negligence which contributed to the co llis ion. 
A s  to the dock-master's d irection to the R. to 
“ come ahead," his Lo rdsh ip  held that th is was 
not a peremptory order such as, by v irtue  o f 
sect. 49  o f the M ersey Docks Consolidation Act, 
1858, the master o f the R .  was bound to obey. 
(T h e  S u n lig h t  (90 L . T . Rep. 32  ; (1904)
P . 100)).

H e ld  by the Court o f A ppea l (reversing B u c k n ill,
J .  ), ( 1 ) that w h ils t the R .  was to blame fo r  an  
inadequate look-out between the lim e when she 
obeyed the dock-master's order to come ahead 
and the tim e when she actua lly emerged in to  
ihe r ive r and fo r  not checking her speed, the
K. O. was also to blame (a) fo r  not an tic ipa ting  
in  the f irs t  instance that when she left the land ing  
stage there would be r is k  o f collis ion ;  and
(b) fo r  not keeping a proper look-out a fter she 
had started away fro m  the land ing  stage. The 
proportions o f blame were assessed at two- 
th irds  on the K. O. and one-th ird on the R.

(2 ) P er Greer and Scott, L .J J . ,  Slesser, L .J .  
expressing a doubt on th is  p o in t, that there was 
no negligence on the p a rt o f the servants o f the
M .  Docks and H a rbo u r Board. (3 ) That 
even i f  the M .  Docks and H a rbo u r B oard  
were negligent, they were a t common law  (since 
in  the ir case sect. 1 o f the M a rit im e  Con
ventions A c t, 1911, d id  not app ly) protected 
fro m  l ia b i l ity  inasm uch as both the K. O. and  
the R. had been fo u n d  to blame fo r  the co llis ion. 
A s  to the order given by the dock-master to the 
R. to come ahead, th is  was a d irection w ith in  
the m eaning o f sect. 49  o f the M ersey Docks 
Consolidation A c t, 1858, which the master o f  
the R. was bound to obey: (The Bilbao, 3  L .  T . 
Rep. 3 3 8 ; (1860) Lush. A dm . Rep. 1 4 9 ; Reney 
v. Magistrates of Kirkcudbright, 67 L .  T . Rep. 
4 7 4 ; (1892) A . C. 2 6 4 ; and  Taylor v. Burger 
and others, 8  A sp. M a r. L a w  Cas. 364 ; 78 L .
T . Rep. 93 , cited). The judgm ent o f L o rd  W righ t 
in  Powell and Wife v. Streatham Manor 
Nursing Home (152  L . T . Rep. 563  ; (1935)
A . C. at p p . 264 and  265) as to the du ty o f the 
Court o f A pp ea l not to reverse, other things  
being equal, the t r ia l judge when he has had an  
oppo rtun ity  o f fo rm in g  an o p in ion  as to the 
c red ib ility  o f a witness on a m atter in  which  
that c re d ib ility  is  v ita l and has come to a 
decision, also referred to.

Damage by collision,

The appellants were (a) the  C lyde S h ip p in g  
Com pany L im ite d , o f  Glasgow, owners o f  the  
steam ship Rockabill (1392 tons gross), and (b) the  
M ersey Docks and H a rb o u r B oard. The respondents 
were th e  Is le  o f  M an Steam P acket Com pany 
L im ite d , owners o f  the  steam ship K in g  Orry (1877 
tons gross). B o th  vessels were damaged as the  
resu lt o f  a co llis ion  between th e m  w h ich  occurred 
on th e  17 th  September, 1935, a t abou t 2.15 p.m . 
in  th e  R iv e r  Mersey.

The m ate ria l facts, as summ arised in  th e  ju d g m e n t 
o f  B u c k n ill,  J . (155 L .  T . Ite p ., pp . 463-466), were 
as fo llow s :

The  co llis ion  occurred about abreast o f  the  N o r th  
Is la n d  in  th e  entrance to  th e  Princes H a lf  T ide  
D ock, and a l i t t le  inside th e  lin e  o f  the  outside o f 
Princes L a n d ing  Stage. The  stem  o f  the  K in g  Orry 
s tru ck  the  p o rt side o f  the  Rockabill abou t 4 0 ft. 
fo rw a rd  o f  her s tern , th e  angle o f  th e  b low  being 
about s ix  po in ts  leading a f t  on th e  Rockabill. A t  
the  tim e  o f the  co llis ion  th e  Rockabill's stern  was 
abou t 1 0 0 f t .  c lear o f  th e  western e x it  o f the  gatew ay. 
S h o rtly  before the  co llis ion  th e  K in g  Orry was ly in g  
alongside th e  Princes L a n d in g  Stage heading to  the  
n o rth  and to  the  flood tid e . The  n o rth  end o f  the 
stage is about 2 0 0 f t .  to  the  w estw ard o f  the  ou te r 
e x it  o f the  dock, and about 700 ft. to  the  sou thw ard  
o f  a lin e  d raw n th ro u g h  the  m idd le  o f  the  passage 
th ro u g h  the  no rthe rn  entrance o f th e  H a lf  T ide  
D ock , th e  r iv e r  a t th is  place run n in g  a lm ost due 
n o rth  and south. The  K in g  Orry  had the  w ind , 
w h ich  was a w est-no rth -w este rly  gale a t th e  tim e , 
on her p o rt beam. She was d ischarg ing her 
passengers, and was abou t to  get under w ay and 
proceed to  her anchorage in  th e  Sloyne. A fte r  
casting o ff fro m  th e  stage, i t  was necessary fo r  the  
K in g  Orry, hav ing  regard to  the  exceptiona l force 
o f  th e  w ind , to  go fu l l  speed ahead, and as soon as 
her stem  was clear o f  th e  je t t y  to  tu rn  to  th e  
w estw ard. W hen th e  K in g  Orry s ta rted  to  get 
under w ay, one long b la s t was sounded on her
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w his tle , and i t  was on ly  when she was clear o f  the 
je t ty  th a t  her m aster realised th a t  th e  Rockabill 
was com ing o u t fro m  th e  no rthe rn  entrance o f 
the H a lf  T ide  B asin  in to  th e  r ive r. Thereupon 
ano ther long b las t was sounded on the  K in g  Orry's 
w his tle  and her engines were p u t fu l l  speed astern, 
the  m aster o f  the  K in g  Orry w av ing  to  the  Rockabill 
to  come on and cross his bows. The Rockabill 
increased her speed and a ltered her course to  po rt, 
b u t v e ry  sh o rtly  a fterw ards th e  co llis ion  happened. 
A t  th e  tim e  o f the  im p a c t th e  K in g  Orry had one 
to  tw o  kno ts, and th e  Rockabill about s ix  knots, 
headw ay th ro u g h  the  w ater. As to  the  Rockabill, 
she had come o u t o f th e  W a te rloo  D ock in to  Princes 
H a lf  T ide  D ock  stern  firs t. In  the  H a lf  T ide  D ock, 
she tu rn e d  round, b ring in g  her head fro m  n o rth  to  
about west to  square up fo r  the  entrance. H a v in g  
made th is  tu rn , a bow rope w h ich  she had leading 
fro m  her s ta rboard  bow to  a m ushroom  a t the 
no rthe rn  lip  o f th e  n o rth  entrance, was hove 
upon, and when th e  Rockabill was about squared 
up fo r  the  entrance the  dock-m aster, who was 
em ployed b y  th e  second defendants, called o u t to  
th e  m aster o f  th e  Rockabill : “  A l l  c lear n o rth , 
come ahead.”  T he  engines o f  th e  Rockabill were 
p u t fu l l  speed ahead, and her wheel was starboarded 
and then  steadied. The dock-m aster ordered the 
bow  rope to  be taken  o ff the  m ushroom , and sh o rtly  
a fterw ards to  be le t go a ltogether. S h o rtly  a fte r
wards th e  m aster o f the  Rockabill saw the  h u ll o f 
th e  K in g  Orry  close on his p o rt bow and clear o f 
the  Princes L a n d ing  Stage, and a t about the  same 
tim e  the  a tte n tio n  o f the  dock-m aster was draw n 
to  th e  K in g  Orry b y  his assistant, who was standing 
on th e  n o rth  w a ll o f the  entrance and near th e  r iv e r 
end. A lth o u g h  the  m aster o f the  Rockabill, on 
seeing the  K in g  Orry, gave an emergency repeat 
o rde r o f  f u l l  ahead and hard-a -ported  his wheel, 
the  vessels were v e ry  s h o rtly  a fterw ards in  co llis ion.

Lewis Noad, K .C . and R. E. Gething fo r  the  
f irs t  appellants, th e  owners o f  th e  Rockabill.

R. K . Chappell, K .C . and E. W. Brightman fo r 
th e  second appellants, the  Mersey Docks and 
H a rb o u r B oard.

F . A . Sellers, K .C . and I f .  I .  Nelson fo r the  
respondents, the  owners o f  the  K in g  Orry.

Greer, L.J.— T h is  is an appeal b y  the  owners 
o f  th e  Rockabill against the  find ings o f B u c k n ill,  J . 
in  th e  A d m ira lty  C ourt, in  w h ich  he absolved the 
o th e r vessel— th e  p la in tif fs ’ vessel— the  K in g  Orry, 
e n tire ly  fro m  an y  blame fo r  th e  co llis ion  th a t 
happened on th e  17 th  September, 1935, between 
the  K in g  Orry  and the Rockabill, and an appeal 
b y  the  D o ck  B oard  against th is  find ing  th a t  the 
D ock  Board cou ld  be made responsible e ithe r to  
the  Rockabill o r to  the  K in g  Orry fo r  the  results o f 
the  collis ion.

The  tw o  ships were o f a d iffe ren t ca libre, the  f irs t 
was a fas t and pow erfu l vessel w ith  tw in  screws 
capable o f easy manoeuvring, and the  o ther vessel 
was about the  same size b u t w ith  a single screw 
and n o t capable o f  th e  same power o f manoeuvring 
as th e  K in g  O rry  was. I  accept th e  learned judge ’s 
conclusion th a t,  as a m a tte r o f  c red it, he was, 
hav ing  seen the  witnesses, e n tit le d  to  pay more 
a tte n tio n  to  th e  evidence g iven on beha lf o f the 
p la in tiffs  th a n  to  th a t  w h ich was g iven on behalf 
o f  th e  defendants, and the  conclusion th a t  we have 
a ll  come to  is th a t,  upon th e  evidence given b y  the 
p la in tiffs ’ witnesses— th a t is to  say, th e  -witnesses 
fo r  th e  K in g  Orry— i t  is p la in  th a t  there  was ve ry  
serious fa u lt  on th e  p a rt o f  the  K in g  Orry. W e also 
th in k , hav ing  regard to  th e  advice we have received 
fro m  ou r assessors, th a t  some blame was also to  be

a ttached  to  the  o the r vessel, th e  Rockabill, and in  
th e  resu lt we have come to  th e  conclusion th a t  the  
p ro p o rtio n  o f  b lam e should be as tw o  to  one—  
tw o  to  th e  K in g  Orry and one to  the  Rockabill.

L o o k in g  a t the  case o f th e  tw o  vessels, I  cannot 
help th in k in g  th a t  the  learned judge d id  n o t pay 
adequate a tte n tio n  to  the  facts w h ich  were proved 
w ith  reference to  the  action  o f the  K in g  Orry. 
H e says in  his judg m e n t : “  A  p o in t was made 
against th e  K in g  Orry th a t  in  any event she was 
to  blame fo r com ing away fro m  the  stage a t  fu l l  
speed. I  have consulted the  E ld e r B re th ren  on 
th is  p o in t, and th e y  agree w ith  the m aster o f the  
K in g  Orry and w ith  Georgeson, the  head stageman, 
and w ith  B ingham , th a t  under the  circumstances 
to  come fu l l  ahead was th e  o n ly  safe w ay to  clear 
the  stage, and th a t  i t  was n o t negligent nav iga tion  
under the  circumstances, a lways prov ided , o f  course, 
th a t  th e y  were e n tit le d  to  expect the  Rockabill to  
do th e  r ig h t th in g  and n o t come o u t in to  the  r iv e r  
a t an im proper tim e . I t  was also argued th a t  th e  
K in g  Orry ought to  have em ployed a tu g  to  assist 
her in  her manoeuvre. T h is  was n o t pleaded, and

do n o t th in k  the  p o in t has any substance.”  I  
agree w ith  th a t  conclusion th a t  there  was no 
reason to  say th a t  the  K in g  Orry was w rong in  
fa ilin g  to  em ploy a tug , b u t -we are advised th a t  i t  
was qu ite  im possible fo r her im m ed ia te ly  to  go 
fu l l  ahead fro m  th e  place where she was a t the  
land ing  stage in  the  second be rth . Before she could 
go fu l l  speed ahead she had to  get her head w e ll 
aw ay fro m  the  land ing  stage. U nder those c ircum 
stances th e  pos ition  o f  the  K in g  Orry was th is  : 
W ith  the  help o f  Georgeson, the  m aster o f  the  
K in g  Orry was observing w h a t was ta k in g  place in  
the a d jo in ing  W ate rloo  basin, and i f  he had exer
cised the  in te lligence  w h ich  I  know  he m ust have 
possessed, Capta in  W oods ought to  have know n 
th a t  the  Rockabill, instead o f hav ing  come in to  the 
dock backwards, manoeuvring to  get aw ay fro m  
the W ate rloo  basin, was, in  fa c t, shaping to  get o u t 
o f the dock and to  go in to  the  rive r.

U nder these circumstances i t  seems to  me th a t  
i t  is im possible to  relieve the  m aster o f  the  K in g  
Orry fro m  blame in  the  f irs t instance. There was 
no reason w h y  he should h u rry  away fro m  the 
pos ition  w h ich  he occupied in  his b e rth  a t the  stage 
in  o rder to  get to  the  Sloyne, where he w ou ld  aw a it 
orders fo r  the  n ex t m ove. A n d  he ought to  have 
an tic ipa ted  th a t  there  was a grave ris k  o f  co llis ion 
i f  he w en t ahead w ith o u t m ak ing  some fu r th e r  
observations as to  w ha t was happening to  the  o ther 
vessel. H e  made none, and instead o f th a t  no 
good look-ou t was ke p t on the  K in g  Orry a fte r he 
s ta rted  fu l l  ahead. I t  is clear fro m  the  evidence 
g iven b y  the  witnesses fro m  the  K in g  Orry th a t  no 
adequate loo k -o u t was ke p t a fte r she le ft  the  stage, 
and th a t  he o n ly  lea rn t fro m  th e  second officer, 
who was a t th e  wheel, th a t  there  was a danger o f 
co llis ion  when the  r is k  o f  co llis ion  had, in  fac t, 
arisen and when i t  was impossible to  avo id  i t .  
H e then  to o k  w ha t I  th in k  was the  r ig h t course 
w hich, i f  he had taken  i t  a few m om ents earlier, 
w ou ld  have avoided the  co llis ion. I t  is n o t r ig h t 
to  say th a t  i t  w ou ld  have been ris k y  fo r h im  to  
have taken  th a t  move a second o r tw o  sooner 
beoause, o f  course, w ha t happens when a vessel 
goes astern— puts her engines astern— is n o t th a t  
im m ed ia te ly  she runs astern, b u t she m ere ly  pu ts 
a break on her fo rw a rd  m ovem ent, and th a t  
happened in  th is  p a rtic u la r case. B u t i t  happened 
too  la te  : i t  happened a t a tim e  when co llis ion was, 
in  m y  judgm en t, inev itab le  and, therefore, I  th in k  
the  K in g  Orry w'as to  blame in  tw o  respects. In  
no t a n tic ip a ting , in  the  f irs t instance, th a t  when 
she s ta rted  there  w ou ld  be a r is k  o f  co llis ion, and,
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secondly, in  n o t keeping a p roper lo o k -o u t a fte r 
she s ta rted . T h a t is th e  v iew  w h ich  th e  whole 
co u rt have adopted fro m  th e  read ing o f  the  
evidence in  th e  f irs t instance. I  ca ll a tte n tio n  
especially to  th e  answer w h ich  I  th in k  was g iven 
in  cross-exam ination b y  th e  m aster o f  th e  K in g  
Orry. H e was asked th is  question in  cross- 
exam ina tion  b y  the  learned counsel fo r  the  D ock 
B oard  : “  I f  you  knew  th a t  th a t  vessel nosing a t 
the  entrance was a vessel w h ich  in tended to  come 
o u t then  and there , w ou ld  yo u  have le f t  th e  stage ? 
(A .) N o, n o t i f  I  had any in d ica tio n  fro m  her th a t  
she was going to  come o u t, I  w ou ld  n o t have le f t . ”  
H e had no in d ica tio n  fro m  her th a t  she was going 
to  come ou t, and he adm its  th a t  i f  he had rea lly  
used his engines he w ou ld  n o t have le ft. “  (Q.) 
Y o u  d id  n o t know  w h a t she was going to  do ? 
(A .) N o. (Q .) Y o u  to o k  a chance ? (A .) I
b lew  m y  w h is tle . (Q.) Y o u  to o k  a chance, 
cap ta in  ? (A .) Yes.”  T h a t seems to  me to  mean 
th a t  th e  best he can say is th a t  he d id  n o t know  
w he ther the  o the r vessel was go ing to  come ou t, 
o r was n o t going to  come o u t, b u t he was w illin g  
to  r is k  th e  chance th a t  she m ig h t be com ing ou t, 
and th a t  acco rd ing ly  he commenced his manoeuvre 
a t a tim e  when he had no c e rta in ty  w ha tever th a t  
the re  w ou ld  n o t be a r is k  o f  co llis ion.

So m uch w ith  regard to  th e  K in g  Orry. W ith  
regard to  the  Rockabill, I  th in k  there  are admissions 
in  th e  evidence g iven b y  th e  cap ta in  o f  th e  
Rockabill, and evidence g iven b y  th e  m ate  o f  the  
Rockabill, w h ich  lead me to  th e  conclusion, even 
i f  we had n o t had advice on th e  sub ject, th a t  th e  
Rockabill was n o t ju s tif ie d  in  going r ig h t ahead in  
and go ing o u t o f th e  channel in to  the  r iv e r. W e 
have had th e  assistance, on th is  p a rt o f  th e  case, 
o f  ou r assessors, and th e y  see no reason to  say th a t  
the  Rockabill cou ld  no t have pu lled  up in  th e  ou te r 
entrance o f  th e  channel. B u t b y  th e  t im e  she 
reached th e  o u tw  entrance she w ou ld  o n ly  be 
tra v e llin g  a t th e  ra te  o f  th ree kno ts, and th e  
dock-m aster and th e  m an beh ind  h im  w ho  were 
fo llo w in g  up  were in  m y  op in ion  in  a pos ition  to  
take  a rope, i f  a rope was th ro w n  ashore, and i f  
th e  Rockabill was asking to  have a rope. W e are 
also advised th a t  there  w ou ld  have been no real 
danger to  the  Rockabill in  p u t t in g  her engines 
astern a t th a t  tim e , and there fore , w ith  th e  carpen
te r  and his fender, and w ith  th e  chance o f  th ro w in g  
a rope ashore, there  was no reason w h y  he should 
no t, a t  th a t  t im e , have p u lle d  up  his vessel and so 
avo ided th e  co llis ion. Ins tead  o f  do ing  th a t  he 
accepted th e  in v ita t io n  w h ich  was th ro w n  o u t to  
h im  b y  th e  m ate o f  the  K in g  Orry to  come ahead 
as fas t as he cou ld  in  o rder th a t  th e  b low — i f  b low  
there  should be— w ou ld  be lessened b y  his going 
as fa s t ahead as he could. U nde r these c ircu m 
stances we th in k  th a t  the  Rockabill also was p a rt 
to  b lam e fo r  th e  co llis ion  th a t  happened. B o th  
vessels were keeping an inadequate  lo o k -o u t; b o th  
vessels d id  n o t realise th e  danger u n t i l  i t  was 
im possible to  a vo id  i t ; and b o th  vessels, in  our 
judgm en t, are liab le  fo r  th e  consequences o f  the 
collis ion.

W ith  reference to  th e  conduct o f  th e  D ock 
B oard  o ffic ia ls m y  own v ie w  is th a t  there  was no 
negligence on th e ir  p a rt a t a ll, b u t th a t  is a m a tte r 
o f  com para tive  un im portance  hav ing  regard to  
th e  fa c t th a t,  i f  the re  was c o n tr ib u to ry  negligence 
on th e  p a rt o f  th e  tw o  vessels, th a t  w ou ld  relieve 
the D o ck  B oa rd  o f  th e  consequences o f  negligence. 
The  reason w h y  I  say, in  m y  judgm en t, th a t  I  
th in k  the re  was no negligence is th is  : th e  offic ia ls 
o f th e  D ock  B oard  cou ld  o n ly  see to  th e  n o rth  
a t th e  tim e  when th e  o rder was g iven  to  the 
defendants’ vessel to  come on, and, hav ing  regard

to  the  conversation w h ich  th e  learned judge  found 
had taken  place between th e  m aster o f the  defend
ants ’ vessel and  th e  dock-m aster, th e  o rder was 
w h a t I  ca ll a co n d itio na l order, nam ely, th a t  th e y  
should come ahead, keep a p roper loo k -o u t a t the  
same tim e , and i f  there  was an y  danger tow ards 
th e  sou th  and  th e  west th e y  should ta ke  such 
measures as w ou ld  be necessary to  save th e  
s itu a tio n . B u t,  as th e y  fa ile d  to  do th a t, th e  
resp o n s ib ility  is upon them , and n o t upon th e  
D o ck  B oa rd  when, as I  have said, i t  is q u ite  
im m a te ria l fo r  th e  purposes o f th is  case w he ther 
the  D ock  B oa rd  offic ia ls were o r were n o t to  
blame, because i f  b o th  vessels were also to  blame, 
then  a t com m on la w  there  is a complete defence 
fo r  th e  D ock  B oard.

The  resu lt o f  these observations is th a t  th e  
K in g  Orry  ough t to  be he ld  to  blam e, and the  
defendants’ vessel, th e  Rockabill, ough t also to  be 
he ld  to  blame. The  p ro p o rtio n  should be as 
tw o  to  one— tw o  to  the  K in g  Orry  and one to  th e  
Rockabill, and th a t  th e  D ock B oa rd  should succeed 
in  th e ir  appeal. I  w i l l  say a w ord  as to  th e  costs 
when m y  Lords have g iven  judgm en t, and we have 
such assistance as learned counsel m ay desire to  
g ive  us on th a t  question.

Slester, L.J.— I  am  of th e  same opinion.
I  do n o t f in d  i t  necessary to  add a n y th in g  to  

w h a t m y  L o rd  has said a bou t th e  l ia b i l i t y  o f  th e  
K in g  Orry, b u t  I  do feel i t  r ig h t to  say th a t  I  have 
come to  ce rta in  conclusions w h ich  lead to  th e  same 
results as those sta ted  b y  m y  L o rd  w ith  regard t o  
th e  Rockabill, b u t  proceed upon a s lig h tly  d iffe re n t 
line . I n  m y  v iew  th e  fin d in g  o f  th e  learned judge  
th a t  B ingham  said ‘ ‘ come ahead”  to  th e  Rockabill's 
m aster d id  cons titu te  a d irec tio n  to  h im  to  come 
ahead w ith in  th e  m eaning o f  the  Mersey D ocks 
C onsolidation A c t, 1858, s. 49, w h ich  provides th a t  
any harbour-m aster, dock-m aster, o r p ie r-m aste r 
m ay  d irec t th e  tim e  and m anner o f  a n y  vessels 
com ing in to  o r going o u t o f  any dock, more p a rt ic u 
la r ly  when i t  is found  th a t  th a t  d irec tio n  to  come 
ahead was accompanied b y  an o rder th a t  th e  bow  
rope should be cast away. N ow  i t  is tru e  th a t  the  
dock-m aster’s evidence goes to  show th a t  the  
m aster o f  the  Rockabill had said “  A l l  c lear n o rth ,”  
b u t i t  m us t be rem em bered th a t  his case was th a t  
he o n ly  said “  a l l  c lear n o rth  ”  and d id  n o t say 
“  come ahead w ith  he r ” — on w h ich  the  learned 
judge  has found  in  fa vo u r o f  the  s to ry  o f  the  
m aster o f  th e  Rockabill, th a t  C apta in  B ingham  
d id  use th a t  phrase, and, hav ing  used th a t  phrase, 
coupled w ith  th e  o rder to  cast o ff th e  rope— even 
a fte r he had been asked b y  one o r tw o  o f  th e  
seamen w he ther he re a lly  m eant th a t  th e  rope 
should be cast o ff e n tire ly , and he said yes— th a t 
constitu tes in  m y  m in d  a d irec tion . I  do n o t 
qu ite  understand th e  d is tin c tio n  w h ich  th e  learned 
judge makes in  his ju d g m e n t between an o rde r 
w h ich  he calls pe rem ptory , and an o rder n o t so 
perem ptory. I  th in k  th a t  th is  is a clear d irec tion  
w ith in  th e  m eaning o f  th e  regu la tion  w h ich , in  
accordance w ith  th e  decision in  The Bilbao (3 L .  T . 
R ep. 338 ; 1 L ush ing ton  A dm . Rep. 149) th e  
m aster was, under com pulsion o f  s ta tu te , to  obey. 
H a d  th e  m a tte r  rem ained there  I  should have 
found  i t  v e ry  d if f ic u lt  to  see how  th e  Rockabill 
cou ld  have been he ld  responsible fo r  com ing ahead 
as th e y  were d irected. The  a u th o r ity  o f  Reney v . 
Magistrates of Kirkcudbright (67 L .  T . Rep. 474 ;
(1892) A . C. 243) makes i t  q u ite  clear to  m y  m in d  
th a t  when a d irec tio n  is g iven i t  is n o t fo r  th e  
m aster to  w hom  th e  d irec tio n  is g iven  to  critic ise  
o r  consider i t .  I t  is h is business to  obey. T he  
same is clear in  th e  la te r case o f  Taylor v . Burger
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and another— the  ease o f  The Talisman (78 L .  T . 
Rep. 93) where th e  L o rd  Chancellor said a t p . 94 : 
“  I  adhere to  w h a t I  said in  th e  case o f  Reney v. 
Magistrates of K irkcudbright th a t  i f  i t  were once 
supposed th a t  a person acting  under the  orders o f 
a  harbour-m aster is to  exercise his own ju d g m e n t 
w he ther o r n o t the  harbour-m aster’s orders are 
m ost consistent w ith  prudence, and then  refuse to  
obey th e  o rder g iven, th a t  w ou ld  lead to  ve ry  
serious consequences indeed.”  B u t  we have to  
consider w h a t was th e  o rder g iven. The order 
g iven  was to  come ahead, and between th e  tim e  
th e  o rder was g iven  and th e  tim e  when th e  stem 
o f  the  boa t was emerging in to  th e  open r iv e r  (when 
th e  effects o f  w in d  and t id e  w ou ld  have made i t  
im possible fo r th e  vessel to  have arrested its  course) 
— in  th e  in te rv a l i t  was p ra c tica l, had  a p roper 
lo o k -o u t been kep t, to  have p u t the  engines astern, 
and  cast o ff th e  rope, there  being a m an w a lk in g  
along, as the  evidence shows, ready to  ac t upon 
th a t  manœ uvre. I t  is, there fore , as fa r  as I  am  
concerned, n o t because I  th in k  th a t  th e  order 
o r ig in a lly  g iven was n o t a d irec tio n  w h ich  w ou ld  
have to  be obeyed, b u t because a fte r  th a t  order 
had  been g iven  there  rem ained th e  d u ty  to  keep 
a good look-ou t, and th e  fa ilu re  to  keep th a t  good 
lo o k -o u t resulted in  an accident w h ich  m ig h t have 
been avoided. D u r in g  th a t  sho rt in te rv a l o f  tim e  
when th e  vessel was passing along the  rem ainder 
o f  th e  channel we are advised b y  o u r assessors, 
and I  agree, th a t  th e  fa ilu re  d u rin g  th a t  m inu te  
(and  i t  cannot have been v e ry  m uch m ore) to  keep 
a p roper loo k -o u t d u ring  th e  passage th ro u g h  th e  
channel am ounted to  some negligence on th e  p a rt 
o f  th e  Rockabill. I t  is because I  th in k  th a t  th a t  
negligence was com para tive ly  s lig h t th a t  I  agree 
in  th e  p roportions o f  b lame w h ich  are suggested 
in  th is  case, f ix in g  th e  grea te r l ia b i l i t y  upon the  
K in g  Orry, who, as m y  L o rd  says, showed a 
com ple te  negligence in  th e  m a tte r. I t  o n ly  
rem ains to  say th a t  hav ing  come to  th e  conclusion 
th a t  b o th  vessels were negligent, th e  question o f 
the  l ia b i l i t y  o f  th e  Mersey Docks and H a rb o u r 
B oa rd  does n o t arise a t common law . P u tt in g  i t  
th a t  w ay as an econom y o f  s ta tem en t I  do n o t 
propose to  discuss m atte rs  m uch w h ich , in  the  
resu lt, have proved to  be irre le va n t. B u t,  in  so fa r 
as I  agree w ith  th e  op in ion  in d ica ted  on th e  m a tte r, 
I  w ou ld  say th a t,  speaking fo r  m yself, I  am  n o t 
sa tisfied  th a t, had th e  m a tte r  been closely in v e s ti
gated, th e  H a rb o u r B oa rd  w ou ld  necessarily have 
been acqu itte d  o f  a li l ia b i l i t y  fo r  negligence. 
T h a t is m y  personal op in ion  b u t, as I  say, i t  is n o t 
necessary in  th e  circumstances to  say more, and 
I  have to  agree in  th e  ju d g m e n t w h ich  has been 
g iven  b y  m y  L o rd .

Scott, L J .— I  agree w ith  th e  judgm ents w h ich  
have been delivered, and I  w i l l  l im it  m y  observa
tio n s  to  w h a t th e  learned judge  calls the  “  c ruc ia l ”  
question. I  agree w ith  h im  in  so describ ing it .  
H e says th is  : “  These being th e  m a te ria l facts as 
regards the  na v ig a tion  o f  each sh ip , th e  question 
now  arises as to  w h ich  o f  them  is to  blame. I t  
appears to  me th a t  th e  c ruc ia l question in  the  
decision o f  th e  case is w hether th e  K in g  Orry go t 
under w a y  before th e  Rockabill s ta rte d  ahead fro m  
th e  Princes H a lf  T ide  D ock entrance. On th a t  
question, a fte r  w e ighing and considering a ll the  
evidence, I  have come to  th e  conclusion th a t  when 
th e  K in g  Orry cast o ff fro m  th e  stage the  Rockabill 
was s t i l l  in  th e  H a lf  T ide  D o ck  and was about 
squared up  to  th e  no rth e rn  entrance, and was 
p ra c tic a lly  s ta tio na ry . I  have come to  th is  decision 
because I  accepted th e  evidence called fo r  the  
p la in tif fs .”  M r. Nelson, fo r  th e  K in g  Orry, ve ry

r ig h t ly  p u t bis finger on th a t  passage in  th e  ju d g 
m en t as th e  best piece o f the  ju d g m e n t fo r  his case, 
and urged us to  fo llo w  th e  p rinc ip le  la id  dow n in  
the  com m on la w  case o f Powell and W ife v . Streatham 
M anor Nursing Home (152 L .  T . Rep. 563 ; (1935) 
A . C. 243), and p a rtic u la r ly  th e  passage in  L o rd  
W r ig h t ’s ju d g m e n t, where he has po in ted  o u t th a t  
where th e  t r ia l  judge  has had an o p p o r tu n ity  o f 
fo rm in g  an op in ion  as to  the  c re d ib il ity  o f the  
witnesses on a m a tte r  in  w h ich  th a t  c re d ib il ity  was 
v ita l  and has come to  a decision, th e  C ourt o f 
A ppea l should n o t reverse th e  learned judge, 
o th e r th ings  being equal. W e, o f  course, accept 
th a t  p rinc ip le , and a n y th in g  I  say is in tended o n ly  
to  be consistent w ith  i t .  W h a t d id  th e  learned 
judge  mean when he said : “ I  accepted the 
evidence called fo r  th e  p la in tiffs  ”  ? The c r it ic a l 
p o in t is th a t  the  o n ly  evidence called fo r  the  
p la in tiffs  d ire c tly  bearing on th e  pos ition  o f  the 
Rockabill was th e  evidence o f  th e  tw o  independents 
— Peacock, th e  m aster o f  th e  Grey Point, and 
R oberts , the  m aster o f  the  Coburg. T he y  are the  
o n ly  tw o  w ho saw the Rockabill a t th e  c r it ic a l 
t im e  im m e d ia te ly  before she s ta rte d  to  pass down 
th e  entrance tow ards th e  r iv e r. Peacock was 
s itua ted  abreast o f th e  K in g  Orry before she le ft  
the  land ing  stage, about 500 ft. fro m  her ly in g  
o u t in  the  r iv e r. H is  evidence, in  m y  v iew , con
ta ins  in  its  statem ents p la in  errors o f  observation, 
and i t  is im possible to  accept th e  ju d g m e n t o f  a 
w itness on a m a tte r  o f  observa tion  on one p o in t 
i f  he is p la in ly  a t fa u lt  on others. H e says th is —  
he heard long blasts fro m  th e  K in g  Orry. “  (Q .) 
A t  th a t  tim e  had yo u  seen th e  Rockabill w h ich  
e ve n tu a lly  came in to  co llis ion ? (A .) The Rocka
b ill a t th a t  t im e  was m ov ing  in  th e  W est W a te rloo  
D ock. (Q .) W h a t p a rt o f th e  dock ? (A .) Com ing 
fro m  W est W a te rloo  in to  Princes H a lf  T ide  B as in .”  
I t  is q u ite  clear th a t  th a t  is inco rrec t because the  
opera tion  o f  tu rn in g  in  the  basin a fte r he had  come 
fro m  th e  W est W ate rloo  in to  i t  m ust have occupied 
an appreciable leng th  o f t im e , and m us t have 
happened long  before, in  p o in t o f  degree, th e  K in g  
Orry b lew  her long  b las t and cast o ff her bow  rope. 
T h a t be ing so, I  do n o t feel ju s tif ie d  in  accepting 
his evidence o f w h a t he saw. Peacock said th is  : 
The K in g  Orry m oved along th e  stage and the 
Rockabill was squared up  in  th e  Princes G ateway 
and th e  K in g  Orry proceeded to  th e  n o rth , and 
when he go t to  the  end o f  th e  stage he b lew  his 
w h is tle  again. “  (Q.) W h a t so rt o f  a w h is tle  ? 
(A .) A  long w h is tle . (Q.) W here about was the 
Rockabill, thgn  ? (A .) She was ju s t com ing in to  
the  Princes G atew ay.”  N ow  th a t  is, in  m y  view , 
an absolute im p o ss ib ility . W e were advised b y  
ou r assessors th a t  a t th e  tim e  when the  stem  o f 
the Rockabill had  reached th e  ou te r end o f  the 
entrance— the  rive r-end  o f  the  entrance— she 
w ou ld  n o t have gathered a speed o f  m ore th a n  
th ree  kno ts. As I  p u t  i t  yesterday to  learned 
counsel, s ta rtin g  fro m  no th ing  a t th e  inne r end o f 
th e  entrance th a t  w ou ld  represent an average speed 
o f a k n o t and a h a lf  th ro u g h  th e  entrance. She 
cou ld  n o t possib ly have come in to  co llis ion  a t  a ll 
i f  i t  was tru e , as th is  w itness says, th a t  th e  w h is tle  
o f  the  K in g  Orry had been b low n th e  second tim e  
when she was s t i l l  in  the  Princes G ateway ju s t 
com ing in to  i t .  In  considering p rob a b ilitie s  one 
m ust rem em ber th e  com para tive  speeds o f th e  tw o  
vessels. The average speed o f  the  Rockabill th ro u g h  
th e  entrance was one-and-a-ha lf kno ts , ta k in g  one 
m in u te  and tw e n ty  seconds to  cover the  2 0 0 f t .  
le n g th  o f  th e  entrance. The K in g  Orry’s speed 
over th e  ground, against th e  tid e , was p u t b y  her 
ow n cap ta in  a t s ix  kno ts  when she passed th e  end 
o f  th e  je t ty .  S ix  kno ts  represents a speed o f 600ft.
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in  a m inu te . I t  is p e rfe c tly  clear th a t ,  had th e  
Rocfcabill been in  th e  pos ition  o f ju s t  en tering  the  
east end o f  the  entrance a t th e  t im e  when the  
K in g  Orry  b lew  her second b las t, th e  K in g  Orry 
w ou ld  have passed dow n th e  r iv e r  and tu rn e d  o u t
wards to  go to  her anchorage long before th e  
Rockabill reached th e  place o f  co llis ion . I ,  the re 
fore, re jec t Peacock’s evidence as to  tim es when 
he saw th e  Rockabill, on th e  g round  th a t  his 
observa tion  and  m em ory, taken  together, cannot be 
accepted as tru s tw o r th y .

N o w  as regards th e  o th e r w itness, R oberts , he 
was in  a bad pos itio n  to  see, because he was r ig h t  
o ff th e  sta rboard  q u a rte r o f th e  Rockabill, aw ay on 
th e  n o rth  side o f  th e  Princes Basin. H e says th a t  
th e  Rockabill was squared u p  before th e  K in g  Orry 
blew . T h a t piece o f evidence, I  th in k ,  is to  be 
accepted because th a t  he cou ld  see. W h a t she d id  
a fte rw ards in  th e  entrance m ay  have been less 
v is ib le  to  h im  because she w ou ld  be g e ttin g  m ore 
in to  perspective, b u t there  is no reason, as i t  
seems to  me, to  d o u b t th a t  p a rt ic u la r  answer, and 
he says th is  : “  W hen he gets her squared up  ” —  
th a t  is, when th e  ca p ta in  o f th e  Rockabill g o t he r 
squared up— “  I  hear a heavy w h is tle  fro m  th e  
sou thw ard  in  th e  r iv e r  w h ich  I  knew  was th e  
K in g  Orry's  w h is tle , because she has a sh rille r 
sound th a n  an y  o f  th e  o thers .”  (Q .) “  W h a t about 
its  le n g th  ? (A ) T h a t he blew  i t  ? (Q .) Yes ; was
i t  a sh o rt b las t o r a long b las t ? (A .) N o , i t  was
a long  b la s t ; he b lew  fo r  a bou t fo u r seconds— fo u r 
o r five  seconds. (Q .) H o w  w ou ld  her stem be ” —  
th a t  is, th e  stem  o f  th e  Rockabill— “  (A .) J u s t abou t 
en te ring  th e  n o rth  entrance. Then he blows the  
long b la s t.”  N ow  th a t  long  b last, as we know  
from  th e  o th e r w itness, was when he cast o ff th e  
rope on th e  orders o f th e  dock-m aster. T h a t being 
so, I  conclude th a t  th e  learned judge  had no 
evidence fro m  th e  p la in tif fs  upon w h ich  he was 
e n tit le d  to  say th a t  th e  Rockabill was s t i l l  in  th e  
H a lf  T ide  D ock, and o n ly  a bou t squared u p  fo r  
th e  no rth e rn  entrance. I  th in k  th e  o n ly  possible 
conclusion fro m  th e  whole o f th e  evidence is th a t  
th e  tw o  vessels s ta rte d  a t ju s t  a bou t th e  same 
tim e . W hen I  say “  s ta rte d ,”  I  mean when the 
K in g  Orry cast o ff he r bow rope, and when th e  
Rockabill cast o ff her bow rope. T h a t being so, 
th e  w hole basis o f th e  learned judge ’ s assum ption 
o f fa c t, in  m y  op in ion , goes. H e  says : “  I f  those 
on board  th e  K in g  Orry had been w a tch in g  the  
Rockabill c a re fu lly  in  the  H a lf  T ide  D o ck  th e y  
"would have observed earlie r th a n  th e y  d id  th a t  she 
was in  fa c t com ing  ahead in to  th e  entrance. B u t 
I  do n o t th in k  th a t  i f  th e y  had done so th e y  w ou ld  
bp to  b lam e fo r  co n tin u in g  on a t f u l l  speed as th e y  
d id .”  N ow  th a t,  in  m y  view , is a com ple te  non 
scquitur, unless yo u  understand  i t  as m eaning th a t  
the  K in g  Orry s ta rte d  a p p rec iab ly  before the  
Rockabill g o t in to  th e  H a lf  T id e  D ock, and had 
g o t to  th e  p o in t o f  go ing fu l l  speed w ith  her engines 
tow ards th e  n o rth  before th e  Rockabill s ta rted , 
hav ing  th ro w n  o ff he r bow  rope under th e  orders 
° f  th e  dock-m aster.

In  m y  v iew , fo r  th e  reasons g iven  b y  m y  L o rd , 
and w ith  th e  a d d itio n a l reasons th a t  I  have g iven 
®n Hie deta ils  o f th e  evidence, th e  tru e  v ie w  is 
H*at th e  tw o  vessels s ta rted  a t th e  same .tim e. I  
agree e n tire ly  w ith  w h a t b o th  m y  Lo rds have said 
:ls to  th e  bounden d u ty  o f th e  K in g  Orry to  have 
had a good lo o k -o u t and to  have, made sure th a t  
them  was n o th ing  com ing  o u t o f  the P rinces H a lf  

hie E n trance  before th e y  s ta rte d  a t a ll. Ex  
typothesi th e  m aster knew p e rfe c tly  w e ll th a t  when 
h' d id  s ta r t  he cou ld  n o t stop ; th a t  th e  o n ly  w a y  

I' g e ttin g  aw ay fro m  th e  la n d in g  stage w ith  sa fe ty 
t 0  h im se lf and th e  stage was to  go a b so lu te ly  fu l l  

Vox.. X I X . ,  N . S.

speed w ith  his pow erfu l engines. H e knew  th a t  he 
had  go t a gale o f  w in d  on his p o r t  beam, and he 
knew  th a t  he w ou ld  have to  s ta rboard  th e  vessel 
s lig h t ly  w ith  helm  and p rope lle r ac tion , and th a t  
th a t  w ou ld  necessarily take  h im  near to  th e  entrance 
o f th e  Princes H a lf  T id e  D ock. H e  knew fu r th e r  
th a t,  once hav ing  g o t ou t, he had g o t to  go th ro u g h  
w ith  i t ,  and th a t  i t  w ou ld  be im possible fo r  h im  
to  s top  because he w ou ld  have ru n  a v e ry  serious 
r is k  o f h is sh ip  being th ro w n  on to  th e  je t t y  and 
do ing worse damage b o th  to  h im se lf and to  others. 
T h a t being so, i t  was his bounden d u ty , on those 
fac ts  alone, to  assure h im se lf th a t  there  was 
n o th ing  com ing ou t. In  a d d itio n  to  th a t  we 
m us t ta ke  i t  th a t  he was aware o f  th e  fa c t—  
as seems to  be th e  case— th a t  the re  was no 
system  o f  com m un ica tion  between th e  p ier-head 
and th e  n o rth  q uay  o f th e  Princes H a lf  T ide  
E n trance .

I t  is n o t fo r  a co u rt o f  law  to  ind ica te  th e  w ay 
in  w h ich  an a u th o r ity  like  th e  D o ck  B oard  should 
c a rry  o u t th e  executive  d iscre tion  reposed in  i t  b y  
P a rliam en t under its  A c t,  b u t I  do feel v e ry  s tron g ly  
th a t  th e  close p ro x im ity  o f  th e  entrance to  th is  
H a lf  T ide  D o ck  to  th e  n o rth e rn  end o f  th e  land ing  
stage is one w here th is  k in d  o f  acc iden t ought to  
be regarded as a lways a serious p o ss ib ility . I  
cannot help fee ling th a t  there  o u g h t to  be some 
means o f com m un ica tion  e ith e r b y  s ignal, such as 
there  is in  m any places, v is ib le  fro m  one p o in t to  
th e  o ther, o r a regu la r te lephone system. In  th e  
absence o f  an y  such system — we m u s t take  i t  th a t  
the  ca p ta in  o f  th e  K in g  Orry knew  th a t  the re  was 
no such system — th a t  i t  was h is  d u ty  to  fin d  o u t 
w h a t th e  pos ition  was is made d o u b ly  im p o rta n t, 
and, hav ing  regard, on th e  one hand, to  the  
im p o s s ib ility  o f  co rrec ting  th ings once he had 
s ta rted , and  th a t  he d id  s ta r t  w ith o u t m ak ing  any 
in q u iry  a t a ll, I  e n tire ly  agree th a t  th a t  ship 
ought to  be held liab le  fo r  tw o -th ird s  o f  th e  to ta l 
damage.

I  o n ly  w a n t to  say one w ord  about th e  Rockabill. 
The v ie w  I  take  is th a t  in  regard to  her s ta rt in g  to  
go o u t th ro u g h  th e  entrance she is com p le te ly  
p ro tected  b y  w h a t I  regard as a de fin ite  d irec tion  
fro m  th e  D ock  B oard. I  fo llo w  the  p rinc ip le  
ind ica ted  b y  L o rd  H a lsb u ry  in  the  case o f  Taylor 
v . Burger and another (ubi sup.), where he says you  
m ust n o t tro u b le  about th e  p a rt ic u la r  words used ; 
you  have go t to  fo rm  an op in ion  as to  w h a t th e  real 
in te n tio n  and understand ing  o f  th e  o rder was. I  
have n o t th e  fa in tes t d o u b t th a t  in  th is  case the  
dock-m aster gave a de fin ite  o rde r to  th is  vessel to  
go o u t and th a t  th a t  p ro tected  the  owners o f  the  
vessel fro m  any l ia b i l i t y  fo r  s ta rtin g  ou t, b u t  i t  d id  
n o t p ro te c t them , in  m y  v iew , fro m  fa ilin g — as I  
th in k  th e y  d id  fa il— to  have a good loo k -o u t on 
th e ir  vessel, fro m  th e  m om ent th a t  th e y  d id  s ta rt 
o u t pu rsuant to  the  order. The D ock B oa rd ’s 
d u ty  to  th e  vessel ceased when th e  bow  rope was 
cast o ff except and in  so fa r  as i t  was necessary to  
have somebody ava ilab le  to  take  a rope fro m  the  
vessel should she w a n t to  th ro w  a line  ashore 
before she le f t  th e  entrance.

O n th e  n o rth  quay th e y  ce rta in ly  perfo rm ed th a t  
d u ty  because th e  dock-m aster, and th e  m an w ith  
h im , b o th  w a lked  down tow ards th e  r iv e r  alongside 
th e  vessel as she w en t down. B u t th e  m aster o f  
the  Rockabill had no business to  p u t h im se lf in  
a pos ition  on the  ship where he d id  n o t have an 
e ffective  lo o k -o u t fro m  the  m om ent he sta rted . 
H e  had his ch ie f officer on the  bow  ; he had h im se lf 
on th e  b ridge ; and the  second m ate a t the  wheel ; 
b u t he had nobody else on th e  b ridge a t a ll. He 
said he had to  lo o k  a f t  to  w a tch  his vessel com ing 
th ro u g h  th e  na rrow  entrance. T h a t is a th in g  he

M
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knew  p e rfe c tly  w e ll he w ou ld  have to  do, o r some
b ody  w ou ld  have to  do, and he o u g h t, the re fo re , 
to  have had som ebody to  keep a look -o u t. H a d  
he had somebody on th e  b ridge  the re  is no doub t, 
in  m y  m in d , th a t  he w ou ld , w ith in  a v e ry  sm all 
num ber o f  seconds, have observed th a t  th e  K in g  
Orry  was m oving , and w ou ld  have realised w h a t the  
pos ition  was. W e are advised b y  o u r assessors 
th a t  i t  w o u ld  have been p e rfe c tly  feasible fo r  a line  
to  be th ro w n  on to  th e  quay, o r th e  is land , as the  
case m ay  be, a nd  fo r  th e  vessel to  have had  her 
engines reversed. E x  hypothcsi, th e  vessel was 
going qu ite  s lo w ly  o u t th ro u g h  the  entrance. She 
d id  n o t reach m ore th a n  th ree  kno ts  when her 
stem  g o t to  th e  p o in t m arked  on th e  cha rt—  
w h a t m ay  be regarded as th e  r iv e r  end o f  the  
entrance. Therefore, s ta rt in g  fro m  n o th ing , she 
was going so s low ly  th a t  a v e ry  s lig h t to u ch  o f 
f u l l  speed astern w ou ld  have checked her w ay 
im m ed ia te ly , and  th e  w in d  being p ra c tic a lly  a 
head w in d , w ith  fenders ava ilab le , and the re  to  take  
a lin e , I  am  bound  to  conclude th a t  i t  w ou ld  have 
been p e rfe c tly  easy fo r  her to  stop in  th e  entrance. 
T h a t being so, a3 she d id  n o t s top  she was to  blame. 
I  agree w ith  m y  b re th ren  in  th in k in g  th a t  she was 
o n ly  o n e -th ird  to  blam e, fo r  th is  reason, th a t  
a lthough , in  m y  v iew , i t  was her de fin ite  d u ty  
to  have a loo k -o u t I  th in k  one m us t take  w h a t I  
w o u ld  ca ll a hum an v ie w  o f  th e  pos ition , and a 
hum an view , I  th in k ,  means th is , th a t  as there  was 
a m an w ho had come fro m  th e  place where the  
manoeuvre s ta rted , as th e  dock-m aster was stand ing  
on th e  quay and th e  o rder was g iven d e fin ite ly  
“  Come ahead,”  w ith  a m ovem ent o f  th e  dock- 
m aster’s arm s, in d ic a tin g  come ahead q u ick ly , 
th e  m aster o f  th e  Rockabill, fro m  a ll th a t ,  w ou ld  
u ndoub ted ly  in fe r th a t  th in g s  were safe a ll round  
th e  offing. Consequently th e  fa ilu re  to  lo o k -o u t, I  
th in k ,  m ust be regarded v e ry  m uch fro m  th e  p o in t 
o f  v iew  o f  tim e . B u t before he reached the  p o in t 
go ing o u t where i t  was to o  la te  to  take  ac tion  any 
longer, I  th in k  he had tim e  to  look  round  fo r  
h im self. B u t fo r  th e  reason th a t  I  th in k  he 
s ta rted  o f  h is ow n independent m o tio n , a fte r 
th e  dock-m aster had ordered h im  to  cast off, 
and he o n ly  had a sho rt t im e  to  tu rn  round , I  
th in k  th a t  o n e -th ird  is su ffic ient, and th a t  is 
w h a t I  agree. I  do no t, m yself, th in k  th a t  
there  is any la w  in  th is  case beyond w h a t m y  
L o rds  have ind ica ted.

The D o ck  B oard  get o ff on tw o  grounds : (1) As 
m y  Lo rds have said, because th e y  were n o t neg li
gent— n o t a bad g round fo r  g iv in g  judg m e n t 
fo r  them . [Slesser, L .J . made some observation 
to  th e  learned L o rd  Jus tice .] I  am  a fra id  I  d id  
n o t ca tch w h a t Slesser, L .J .  said, b u t  he in tim a te s  
now  to  me th a t  he d id  th in k  th e y  were negligent. 
I  w i l l  say w h y  I  do n o t th in k  so— i t  makes no 
d ifference in  the  resu lt. I  th in k  th a t  when the  dock- 
m aster looked before h im  on th e  order to  cast off, 
a t  th a t  m om ent the  K in g  Orry had  n o t m oved fro m  
th e  landing-stage. I t  is qu ite  possible th a t  her 
bow  rope had  been cast o ff, b u t I  see no reason to  
th in k  she had  m oved. A n d  i f  she had n o t m oved 
there  was no th ing  he cou ld  see, and a fo rtio ri, 
the re  was n o th ing  a t an earlie r p o in t o f  t im e  th a t  
S ta ffo rd  cou ld  have seen in  th e  w ay o f  m ovem ent 
o f  th e  K in g  Orry. T h a t is th e  o n ly  negligence 
im pu tab le  to  the  D o ck  B oard . B u t  assuming th a t  
th e y  were g u ilty  o f negligence as fo u nd  b y  the 
learned judge, then  I ,  o f  course, agree th a t  under 
th e  M aritim e  Conventions A c t there  is no th ing  to  
a lte r th e  o ld  com m on la w  pos ition  o f  th e  freedom  
fro m  l ia b i l i t y  o f th e  defendant where th e  accident 
is co n trib u te d  to  b y  th e  negligence o f  th e  p la in t if f ,  
and  I  th in k  th a t  as regards b o th  p la in tiffs  here

i t  is r ig h t to  tre a t  th e  accident as co n trib u te d  
to  b y  a ll  th ree  pa rties  i f  th e  D o ck  B o a rd  were 
neg ligent.

F o r  these reasons I  agree w ith  th e  resu lt o f  the  
judgm ents.

Greer, L.J.— Before I  deal w ith  th e  question o f 
costs I  shou ld  lik e  to  say th a t  I  e n tire ly  agree w ith  
w h a t S co tt, L .J .  has said as to  th e  d e s ira b ility  o f 
there  being some b e tte r m ethod  th a n  exists, 
accord ing to  th e  evidence, and so fa r  as we know , 
o f  com m un ica tion  between th e  je t t y  and th e  
W ate rloo  D ock.

Chappell.— Y o u r  Lo rd sh ip  m ay  ta ke  i t  th a t  th e  
responsible people on  th e  D o ck  B oa rd  w i l l  g ive th e  
closest a tte n tio n  to  th e  observations w h ich  have 
fa llen  fro m  y o u r Lordsh ips.

Greer, L.J.— W e have n o t had an o p p o r tu n ity  
o f in ve s tig a ting  i t ,  b u t  I  th in k  i t  is a m a tte r  o f 
grave im portance , and o u g h t to  be considered b y  
th e  D o ck  B oard .

Chappell.— I f  y o u r Lo rd sh ip  pleases.

Leave to appeal to the House of Lords, 
applied fo r  on behalf of the owners of 
the K in g  O rry , was refused.

Solic ito rs fo r  th e  f irs t appellants, th e  owners 
o f  th e  Rockabill, Weightman, Pedder, and Co., o f 
L ive rp o o l.

S o lic ito r fo r  th e  second appellants, th e  Mersey 
D ocks and H a rb o u r B oard , E. A . Moorhouse, o f 
L ive rp o o l.

S o lic ito rs fo r  th e  respondents, th e  owners o f  the  
K in g  Orry, Batesons and Co., o f  L ive rp o o l.

December 15 and  16 , 1936.

(B e fo re  G r e e r , Sl e s s e r , a n d  Sc o t t , L .J .J .)

The Kafiristan. (a)
Salvage— L lo yd 's  S tandard  F orm  o f Salvage 

Agreement— Whether the owners o f salving  
ins trum en t who are also the owners o f  a 
vessel p a r t ly  responsible fo r  a co llis ion  
necessitating the salvage services are entitled  
to salvage rem uneration— “  J u s  e x  in ju r ia  no n  
o r i tu r . ”

A p p ea l f ro m  decision o f B u c k n ill,  J .  dismissed.
T h is  was an appeal by the owners o f the steamship 

E . o f  B .  and  B .  against a judgm ent o f B u c k n ill,  
J . ,  delivered in  the A d m ira lty  Court on the 
12 th November, 1936, and upho ld ing an  
aw ard made in  the fo rm  o f a special case 
stated fo r  the court's op in io n  on a p o in t o f law  
by S ir  W . N o rm an Raeburn, K .C .,  the appeal 
a rb itra to r nom inated by the Committee o f 
L loyd 's  under the terms o f a salvage agreement 
in  L loyd 's  S tandard F orm . The question o f 
law  raised fo r  the decision o f the court was 
whether the owners o f a salv ing vessel, who 
were also the owners o f another vessel which  
i t  was agreed was p a r tly  to blame fo r  a co llis ion  
w ith  a th ird  vessel, were entitled to salvage 
rem uneration in  respect o f services rendered 
by the salving vessel to that th ird  vessel. In

(a) Reported by J. A. Petrie , Esq., Barrister-at-Law.
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t h e  p r e s e n t  c a s e ,  th e  E .  o f  B . h a d  c o l l id e d  w i t h  
t h e  K . i n  th e  G u l f  o f  S t .  L a w r e n c e .  T h e
E .  of B . s to o d  b y  u n t i l  th e  B ., w h ic h  w a s  
i n  th e  s a m e  o w n e r s h ip  as the E .  of B ., 
arrived on the s c e n e . A t  th e  re q u e s t  o f  th e  
m a s t e r  o f  th e  K., th e  B . to o k  th e  K. i n  t o w ,  
a n d  t o w e d  h e r  f o r  a  d is t a n c e  o f  100 m ile s  
i n  th e  d i r e c t io n  o f  S y d n e y  H a r b o u r ,  a f t e r  
w h ic h  th e  K. w a s  h a n d e d  o v e r  b y  th e  B . t o  a  t u g ,  
th e  F. F., w h ic h  to w e d  th e  K. to  s a f e t y .  I t  
w a s  n o t  d is p u t e d  t h a t  th e  s e rv ic e s  r e n d e r e d  b y  

th e  B . c o n t r ib u t e d  to  th e  u l t i m a t e  s a f e t y  o f  th e
K . T h e  o w n e r s  o f  th e  K. s u b s e q u e n t ly  e n te r e d  
i n t o  a  s a lv a g e  a g r e e m e n t  i n  th e  t e r m s  o f  
L l o y d ’s  S t a n d a r d  F o r m  (“ n o  c u r e ,  n o  p a y  ” ) 
w i t h  th e  o w n e r s  o f  th e  B ., u n d e r  w h ic h  i t  w a s  
a g r e e d , in te r  a lia ,  t h a t  th e  E .  o f  B . w a s  75 p e r  
c e n t ,  a n d  th e  K .  25 p e r  c e n t ,  to  b la m e  f o r  th e  
c o l l i s i o n ,  t h a t  th e  s e rv ic e s  w e r e  to  b e  r e g a r d e d  
a s  s a lv a g e ,  a n d  t h a t  a n y  m a t t e r  b e tw e e n  th e  
p a r t i e s  w a s  to  b e  s e t t le d  b y  a r b i t r a t i o n .  T h e  
o w n e r s  o f  th e  K . w e r e  d u l y  r e p r e s e n te d  b o th  
a t  th e  o r i g i n a l  a r b i t r a t i o n  a n d  b e fo re  th e  a p p e a l  
a r b i t r a t o r .  U p h o l d in g  th e  v ie w  t a k e n  b y  th e  
o r i g i n a l  a r b i t r a t o r ,  th e  a p p e a l  a r b i t r a t o r  w a s  
o f  o p i n i o n  t h a t  th e  o w n e r s  o f  th e  B ., b e in g  a ls o  
t h e  o w n e r s  o f  th e  E .  o f  B ., w e r e  n o t  e n t i t l e d  
to  a n y  s a lv a g e  r e w a r d ,  b u t  w h e r e a s  th e  o r i g i n a l  
a r b i t r a t o r  h a d  b a s e d  h is  o p i n i o n  u p o n  th e  f a c t  
t h a t  th e  E .  o f  B . w a s  p a r t l y  to  b la m e  f o r  th e  
c o l l i s io n  w h ic h  h a d  o c c a s io n e d  th e  n e c e s s ity  
f o r  th e  s a lv a g e  s e rv ic e s ,  th e  a p p e a l  a r b i t r a t o r  
h a d  m a d e  i t  c le a r  t h a t  h i s  a w a r d  w a s  b a s e d  
o n  th e  m e w  t h a t  i t  w a s  i m m a t e r i a l  t h a t  th e
E .  of B . w a s  p a r t i a l l y  a n d  n o t  w h o l ly  to  b la m e .

B u c k n i l l ,  J .  h e ld ,  t h a t  th e  f a c t  t h a t  th e  E . o f  B . 
w a s  p a r t l y  to  b la m e  f o r  th e  c o l l i s io n  d i s 
e n t i t l e d  h e r  o w n e r s ,  a s  o w n e r s  o f  th e  B ., to  a  
s a lv a g e  r e w a r d  f o r  th e  s e rv ic e s  w h ic h  th e  B . 
h a d  r e n d e r e d ,  a s  to  g r a n t  s u c h  a n  a w a r d  w o u ld  
b e  to  r u n  c o u n te r  to  a  w e l l -e s ta b l is h e d  p r i n c i p l e  
o f  l a w  t h a t  n o  m a n  c a n  b e n e f i t  b y  h is  o w n  w r o n g .

H e l d  b y  th e  C o u r t  o f  A p p e a l ,  a f f i r m i n g  B u c k n i l l ,
J . ,  t h a t  u p o n  th e  a u t h o r i t y  o f  th e  d e c id e d  c a s e s ,  
f r o m  th e  c a s e  o f  C argo  e x  C ape lla  (2  M a r .  

L a w  C o s . 552 ; 16 L .  T .  R e p .  800 ; L .  R e p .  1
A .  A  E .  356) d o w n  to  th e  c a s e  o f  th e  O w n e rs  
o f  th e  M e la n ie  v .  O w n e rs  o f  th e  San O n o fre  
(1 6  A s p .  M a r .  L a w  C a s .  479 ; 132 L .  T .  R e p .  
567 ; (1925) A .  C .  246 ), th e  le a r n e d  j u d g e  
b e lo w  c a m e  to  th e  o n l y  d e c is io n  t h a t  h e  c o u ld  
c o m e  to ,  a n d  t h a t  a c c o r d in g ly  th e  a p p e a l  m u s t  
b e  d is m is s e d .

L e a v e  to  a p p e a l  w a s  g r a n t e d ,  G r e e r ,  L . J .  s a y in g  
t h a t  h e  w o u l d  n o t  b e  s o r r y  ( p r e s u m a b ly  i f  a  
h ig h e r  t r i b u n a l  d i d  n o t  r e v is e  th e  a c c e p te d  

d e c is io n s ) to  s e e  s o m e  s t a t u t o r y  p r o v i s i o n  
w h ic h  w o u l d  d o  a w a y  w i t h  th e  e f fe c t  o f  th e  cas e s  
w h ic h  h a d  la s t e d  f o r  s o  lo n g .  S c o t t ,  L . J .  s a i d  
t h a t  th e  p r e s e n t  d e c is io n  s e e m e d  a  h a r d s h ip  

o n  th e  a p p e l l a n t s ,  a n d  s u g g e s te d  a s  a  p o s s ib le  
s o lu t io n ,  e s p e c ia l ly  i n  v ie w  o f  th e  c ir c u m s t a n c e s  
o f  m o d e r n  s h i p p i n g  a n d  o f  th e  M a r i t i m e  C o n 
v e n t io n s  A c t ,  1911 ( w h ic h  e m p o w e r e d  th e  
c o u r t  to  a w a r d  d i f f e r e n t  p r o p o r t i o n s  o f  b la m e ) ,  
t h a t  l e g is la t i o n  m ig h t  b e  in t r o d u c e d  g i v i n g

th e  A d m i r a l t y  ju d g e  d is c r e t io n  to  g iv e  a  s a lv a g e  
a w a r d ,  p e r h a p s  m o d i f i e d  i n  a m o u n t ,  i n  c i r c u m 
s ta n c e s  s u c h  a s  th o s e  i n  th e  p r e s e n t  c a s e .  T h e  
B o a r d  o f  T r a d e ,  h e  s a i d ,  m ig h t  in v e s t ig a t e  
th e  w h o le  q u e s t io n .

Sa lv a g e .
The appellants (c la im ants in  th e  case s ta ted  b y  

th e  appeal a rb itra to r  fo r  th e  op in ion  o f  th e  co u rt 
below) were th e  Canadian Pacific  R a ilw a y  Company, 
owners o f  th e  steamships Empress o f B riton  (42,348 
tons gross) and Beaverford (10,042 tons gross). 
The defendants were th e  H in d u s ta n  Steam ship 
C om pany L im ite d , o f  N ewcastle-on-Tyne, owners 
o f th e  steamship K afiristan  (5193 tons gross). 
On th e  16 th  June, 1935, th e  Empress o f B rita in  
co llided  w ith  th e  Kafiristan  in  th e  G u lf o f  St. 
Lawrence. The Empress of B rita in  stood b y  u n t i l  
th e  Beaverford a rr ive d  on th e  scene and to o k  the  
K afiristan  in  to w  w ith  th e  in te n tio n  o f  b ring ing  
her to  safe ty in  Sydney H a rbou r. The Beaverford 
tow ed  the  Kafiristan  fo r  100 m iles when the  M ontrea l 
salvage vessel Foundation F ra n k lin  (653 tons 
gross, w ith  engines o f  138 nom ina l horse power), 
owned b y  F ounda tion  M aritim e  L im ite d , came up 
and made fa s t to  th e  Kafiristan. The Beaverford 
then  cast o ff and th e  Foundation F rank lin  com 
p le ted  th e  towage o f  th e  K afiristan  to  Sydney. 
O n th e  13 th  J u ly , 1935, th e  appellants entered in to  
a salvage agreement w ith  th e  owners o f  the  
Kafiristan  in  th e  te rm s o f  L lo y d ’s S tandard F o rm  
o f  Salvage Agreem ent, “  no cure, no pay.”  The 
salvage a rb itra tio n , p rov ided  under L lo y d ’s 
S tandard F o rm , d u ly  to o k  place in  London before 
M r. K .  S. Carpmael, K .C ., w ho to o k  the  v iew  th a t  
the  owners o f th e  Beaverford, being also the  owners 
o f  th e  Empress of B rita in , cou ld  have no salvage 
aw ard i f  th e  Empress of B rita in  were to  any e x te n t 
to  b lam e fo r  the  collis ion. The appellants appealed, 
th e  appeal being heard before S ir W . N orm an 
Raeburn, K .C ., th e  appeal a rb itra to r  nom inated 
b y  th e  com m ittee o f  L lo y d ’s. Before th e  hearing o f 
th e  appeal an agreement was a rrived  a t  b y  the 
appellants and th e  respondents in  regard to  the  
p roportions o f  blame fo r  the  collis ion, nam ely, 75 per 
cent, on th e  Empress of B rita in  and  25 per cent, 
on th e  Kafiristan. The appeal a rb itra to r, a t  the  
request o f  th e  parties, made his aw ard in  the  fo rm  
o f a special case sta ted  fo r  the  op in ion  o f th e  cou rt, 
the  question fo r  th e  co u rt’s decision being w hether 
the  fa c t th a t  th e  Empress of B rita in  was p a r t ly  re
sponsible fo r  th e  collis ion d isen titled  her owners as 
owners o f  th e  Beaverford to  a salvage aw ard fo r 
th e  services rendered b y  th e  Beaverford to  the 
Kafiristan. The appeal a rb itra to r  had awarded 
th a t,  i f  the  co u rt he ld th a t  th e  owners o f  the 
Beaverford were n o t e n tit le d  to  salvage, her m aster 
and crew were to  receive a rew ard  o f  6001. (the  
m aster 2501. and th e  crew 3501. w ith  double shares 
to  th e  boa t crews) together w ith  in te rest a t 5 per 
cent, per annum , b u t th a t  i f  th e  co u rt decided th a t  
th e  owners o f th e  Beaverford were e n tit le d  to  an 
aw ard, th e y  should receive a rem unera tion  o f
30001., w h ich  should include th e  6001. w h ich  he 
(the  appeal a rb itra to r)  had awarded to  the  m aster 
and crew.

As s ta ted  in  th e  headnote, M r. Justice  B u c k n ill 
he ld th a t  the  appellants were n o t e n title d  to  salvage 
rem uneration. H e expressed th e  op in ion , however 
(a lthough his Lo rdsh ip  said i t  was n o t his d u ty  to  
decide th e  p o in t as i t  trave lle d  outside th e  scope o f 
th e  question su b m itte d  to  h im  in  th e  special case), 
th a t  in  th e  general in te rest o f  ships and commerce, 
th e  appellants should n o t be debarred fro m  recover
in g  any p a rt o f  th e ir  expenses incu rred  in  th e  course
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o f the  salvage services, because i f  one looked a t 
the  case in  a general w ay, to  ascertain w h a t was 
fa ir  and ju s t, th e  expenses and loss incu rred  b y  the 
appellants as a resu lt o f  the  w o rk  done b y  the  
Beaverford in  rendering her services to  th e  Kafiristan  
ought to  be considered as p a rt o f th e  general 
damage aris ing fro m  th e  collis ion and o ugh t to  
be apportioned  between the  appellants and the 
respondents in  p ro p o rtio n  to  th e ir  respective degrees 
o f  b lam e fo r  th e  collis ion.

Th is question o f  expenses was again raised b y  
counsel appearing on beha lf o f th e  appellants in  
the  C ourt o f Appeal. H e said th a t  i t  was the  
respondents’ case th a t  as damages these expenses 
were to o  rem ote, b u t  he argued th a t  to  have such 
expenses d isallowed, thus  causing th e  owners o f 
a sa lv ing vessel to  be obliged to  bear th e ir  own 
ou t-o f-pocke t expenses, w o u ld  discourage ra th e r 
th a n  encourage th e  rendering o f  salvage services 
in  circumstances such as those in  th e  present case. 
In  th e ir  Lordsh ips ’ judgm en ts  the  question o f 
expenses was n o t specifica lly dea lt w ith .

In  th e  course o f  th e  hearing th e  fo llo w in g  cases 
were referred to  : Cargo ex Capella (2 M ar. 
La w  Cas. 552 ; 16 L .  T . Rep. 800 ; L .  Rep. 1 A . &  E . 
356), The Hannibal (L . Rep. 2  A . &  E . 53), The 
Beta (1884, 5 Asp. M ar. L a w  Cas. 276 ; 51 L .  T . 
Rep. 154 ; 9 P rob . D iv . 134), The Glengaber (1872, 
1 Asp. M ar. L a w  Cas. 401 ; 27 L .  T . Rep. 386 ;
L .  Rep. 3 A . &  E . 534), The Due d’Aumalc (9 Asp. 
M ar. L a w  Cas. 502 ; 89 L .  T . Rep. 486 ; (1904) 
P . 60), and The M elanie (owners of) v . The San 
Onoffre (owners of) (16 Asp. M ar. L a w  Cas. 479 ; 
132 L .  T . Rep. 567 ; (1925) A . C. 246).

Counsel fo r  th e  respondents were n o t called 
upon.

R. F . Hayward , ICC . and Vere Hunt, fo r  the 
appellants.

.7. V. Naisby and G. N . W. Boyes, fo r  the 
respondents.

Greer, L.J.— In  th is  case, a co llis ion to o k  place 
between th e  steamships Empress of B rita in  and 
Kafiristan  on the  16 th  June, 1935, in  the  G u lf o f 
Lawrence. The owners o f th e  Empress of B rita in  
are also owners o f  th e  Beaverford, and th e y  were 
represented a t  th e  tim e  o f the  collis ion and the 
subsequent services rendered b y  th e  Beaverford, b y  
th e ir  agents, th e  masters, and crew o f  the  tw o  
vessels. The Empress of B rita in , being b y  agree
m en t in  fa u lt  to  the  ex ten t o f 75 per cent., whereas 
the  Kafiristan  was o n ly  in  fa u lt  in  respect o f 25 
per cent., I  take  the  v iew  th a t  i f  th is  m a tte r were 
res integra the re  is no ru le  o f  jus tice  w hereby i t  
can be said th a t  even a vessel a t fa u lt  ought no t to  
be able to  recover fo r  salvage services. I t  m ay  ve ry  
w e ll be th a t  a vessel w h o lly  in  fa u lt  has, a t the 
t im e  th a t  th e  salvage service commenced, on ly  
damaged th e  o ther vessel to  a ve ry  sm all e x ten t 
and th a t  b y  the  e fforts  o f  the  vessel in  fa u lt  the  
damage has been sustained o n ly  to  th e  sm all e x ten t 
w h ich  existed a t the  tim e  th a t  the  salvage services 
were commenced. I  can understand the  v ie w  th a t  
in  these circumstances the  owners o f  th e  vessel, 
though  in  fa u lt, w ho had b y  means o f exceptiona l 
exertions and exceptiona l expenses b ro u g h t the 
damaged vessel to  safety, o ugh t to  have been 
encouraged in  do ing  th a t  w h ich  th e y  were under no 
ob lig a tio n  to  do, th e ir  o n ly  ob liga tion  being under 
sect. 422 o f  the  M erchant S h ipp ing A c t to  stand 
b y  and save life . I  th in k  th e  circumstances m ig h t 
read ily  be such th a t  a vessel e n tire ly  a t fa u lt  w ith  
reference to  the  co llis ion m ig h t v e ry  p ro p e rly  be 
encouraged to  render salvage services w h ich  w ou ld

more th a n  w ipe  o u t the  fa u lt  th a t  i t  had  a lready 
com m itted . I t  does n o t seem to  me, s tr ic t ly  speak
ing , th a t  th a t  is a case o f the  owners o f a vessel 
ta k in g  advantage o f  its  ow n wrong. So fa r fro m  
ta k in g  advantage o f its  ow n w rong, i t  is t r y in g  to  
set r ig h t th a t  w h ich  i t  has done w h ich  was w rong.

T h a t pos ition  w ith  regard to  a ship w h ich  is 
e n tire ly  a t fa u lt  is m uch stronger in  the  case o f  a 
sh ip w h ich  has o n ly  been a t  fa u lt ,  since th e  A c t 
o f  1911, in  a lesser degree, because the vessel w h ich 
is o n ly  in  fa u lt  in  a lesser degree ought to  be, 
one w o u ld  th in k ,  encouraged to  do its  leve l best 
to  reduce th e  cost to  the  owner o f  the  salved vessel 
b y  exercising exertions fo r its  sa fe ty whereby 
everybody is benefited, n o t o n ly  th e  sa lved  vessel 
b u t  the  o the r vessel th a t  w i l l  have to  pay a larger 
p ro p o rtio n  o f  th e  damage under the  A c t o f  1911.

Before 1911, as I  have been q u ite  p rope rly  
rem inded, the  resu lt, where b o th  were in  fa u lt ,  
was th a t  each bore h a lf o f the  damage ; i t  is on ly  
under th e  A c t  o f 1911, in  consequence o f  an agree
m en t w ith  o the r .nations, th a t  the  co u rt was 
e n tit le d  to  aw ard  d iffe re n t p roportions, b u t I  
cannot help th in k in g  th a t  th a t  makes no difference 
to  th e  long accepted ru le  th a t  in  the  A d m ira lty  
C ourt a vessel w h ich  is e ithe r w ho lly  o r in  p a rt to  
blame cannot recover in  respect o f salvage services. 
I  th in k  th a t  is to o  w e ll se ttled  b y  a num ber o f 
cases w h ich  have been re fe rred  to , beginning w ith  
the  case o f  Cargo ex Capella (2 M ar. L a w  Cas. 
552 ; L .  Rep. 1 A . &  E . 356), and con tinu ing  to  the 
o ther cases, and  the  w a y  in  w h ich  those eases have 
been accepted as cases decided in  accordance w ith  
sound p rinc ip les b y  a num ber o f au tho ritie s  w hich 
m y  b ro th e r Scott, L .J . has re fe rred  to . T h e y  are 
set o u t on p. 257 o f Tem perley ’s M erchant Sh ipp ing  
A cts , 4 th  e d it., in  these te rm s :

“  Salvage.— The question w he ther th e  s ta tu 
to ry  ob lig a tio n  to  s tand  b y  a fte r co llis ion debars 
salvage cla im s is discussed in  K ennedy, C iv il 
Salvage, 2nd e d it., p. 30. The general ru le  
w ou ld  seem to  be (1 ) th a t  w here the  ship standing 
b y  is in  no w a y  to  blame, she m ay ran k  as 
sa lvor i f  her services are re a lly  o f th e  na ture  
o f  salvage.”

Then th e  cases o f The Hannibal (L . Rep. 2
A . &  E . 53), The Melanie (Owners) v . San Onofrc 
(Owners) (16 Asp. M ar. L a w  Cas. 479 ; 132 L .  T . 
Rep. 567 ; (1925) A . C. 246), and The Beta (5 Asp. 
M ar. L a w  Cas. 276 ; 51 L .  T . Rep. 154 ; 9 I ’ rob. 
D iv .  134), are re fe rred  to , and the  learned a u tho r 
continues :

“  (2) W here she has been w h o lly  o r in  p a rt 
to  blame, no c la im  can be en terta ined  fo r  salvage
services rendered : (Cargo ex Capella, 2 Mar. 
L a w  Cas 552 ; I , .  Rep. 1 A . &  E . 356 ; The 
Glengaber, 1 Asp. M ar. L a w  Cas. 401 ; 27 L .  T . 
Rep. 3S6 ; L .  R ep. 3 A . &  E . 534 ; and  The Due 
d'Aumale, 9 Asp. M ar. L a w  Cas. 502 ; 89 I . .  T . 
Rep. 486 ; (1904) 1*. 60).”

The cases th a t  m y  L o rd  has re fe rred  to  show 
qu ite  c learly , in  m y  op in ion , th a t  th a t  has been 
accepted in  the C ourt o f A ppeal and in  the  House 
o f  Lords as a ru le  w h ich  has been established in  
th e  A d m ira lty  C ourt. Decisions w h ich  we have 
heard g iven necessarily mean th a t  the learned 
judges and learned Lo rds w ho were decid ing those 
cases, d id  so solely on the  g round th a t  the  p a rty  
c la im ing  the  salvage was an innocent p a rty , and 
th a t  th e ir  decision w ou ld  have been qu ite  otherw ise 
i f  th e  p a rty  c la im ing  the  salvage had n o t been an 
innocent p a rty , b u t  had been a p a rty  in  p a rt o r  in  
whole responsible fo r  th e  co llis ion. I ,  persona lly, 
regret th a t  th a t  is the  v iew  w h ich  preva iled, and I
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should  n o t be so rry  to  see some s ta tu to ry  p ro 
v is ion  w h ich  w ou ld  do aw ay w ith  the  e ffect o f  the  
accepted decisions on the  subject.

I  do n o t th in k  I  need fu r th e r  re fe r to  the  
a u tho ritie s  except b y  saying th a t  The Glengaber, 
w h ich  was ve ry  m uch relied  upon here, is a ve ry  
unsa tis fac to ry  decision. I  cannot m yse lf ascertain 
fro m  th e  rep o rt w he ther th e  l ia b il i ty  was confined 
b y  th e  learned judge  who decided th a t  case to  the  
owners w ho were owners o f  b o th  ships o r w hether 
the  l ia b il i ty  was decided on the  g round th a t  i t  
arose as against a ll th e  owners o f the  ship, w hether 
th e y  were part-ow ners o f  th e  vessel th a t  was to  
b lam e o r w he ther th e y  were n o t part-ow ners o f  the 
vessel th a t  was to  blame.

In  the  resu lt, I  have no d oub t th a t  th e  proposi
t io n  w h ich  I  have p u t fo rw a rd  has been w e ll 
established, and w e ll accepted in  th e  A d m ira lty  
C ourt, and in  the  case o f  The Due d’Aumale I  agree 
w ith  w h a t has been said b y  M r. H a yw a rd , th a t  i t  
d id  n o t d ire c tly  raise the  question. G ore ll Barnes, 
J . d id  in  fa c t say th a t  he accepted th e  decision in  
The Glengaber case, a decision th a t  a vessel w h ich 
was w h o lly  to  blam e fo r th e  co llis ion cou ld  no t 
recover any salvage. I t  seems to  me th a t  i f  a 
vessel w h ich  was w h o lly  to  b lam e cannot recover 
an y  salvage under any circumstances, then  a vessel 
w h ich  cou ld  o n ly  be responsible fo r  h a lf the  damage 
should be equa lly  in  a pos ition  o f n o t being able 
to  c la im . As I  have said, I  regre t th e  decision 
because I  cannot help th in k in g  hav ing  regard to  
th e  fa c t th a t  salvage is a v o lu n ta ry  operation 
w h ich  a vessel is n o t bound to  engage upon b y  any 
rule o r law , th a t  i t  is a  m a tte r  o f regre t th a t  vessels 
are n o t encouraged, even where th e y  are in  fa u lt, 
to  ca rry  on salvage operations.

A  g rea t deal has been said in  th is  case about the  
fa c t th a t  these were tw o  separate vessels, the  
sa lv ing vessel, th e  Beaverford, belonging to  th e  same 
owners, being a d iffe re n t vessel fro m  th e  Empress of 
B rita in  though  in  th e  same ow nership, th e  Empress 
of B rita in  be ing to  b lam e fo r  the  co llis ion to  the 
e x te n t o f  75 per cent., and being, there fore , d is 
e n tit le d  to  salvage. I t  seems to  me to  fo llo w  as a 
m a tte r o f course th a t  her owners, w ho were also 
the  owners o f  th e  Beaverford, were equa lly  d is
e n tit le d  to  c la im  salvage. I t  is qu ite  tru e  th a t  
fo r m any years fo r  th e  purpose o f convenience the  
name o f a vessel has been trea te d  as th e  equ iva len t 
fo r  th e  name o f  th e  owners o f th e  vessel. I  th in k  
th a t  is a mere m a tte r  o f  convenient procedure 
in  th e  A d m ira lty  C ourt, and to  enable th e  repo rte r 
o f  A d m ira lty  cases to  re fe r to  cases b y  th e  name 
o f  th e  vessel ra th e r th a n  se tting  o u t in  fu l l  th a t  the  
lit ig a t io n  was between th e  owners o f vessel A . 
and th e  owners o f vessel B.

F o r these reasons I  am  satisfied th a t  th e  learned 
judge was r ig h t in  th e  decision th a t  he came to . 
I t  was th e  o n ly  decision th a t  he cou ld  come to , 
and I  th in k  i t  was th e  o n ly  decision th a t  we can 
come to , though  i t  is possible th a t  a h igher t r ib u n a l 
m ay consider and revise these cases w h ich  have 
lasted fo r  so long.

F o r these reasons I  th in k  th a t  the  appeal should 
be dismissed.

Slesser, L.J.— ‘The p rinc ip le  w h ich  is expressed 
in  th e  m ax im  “ Jus ex in ju r ia  non o ritu r ”  is 
o f general app lica tion . I t  is s ta ted  b y  L o rd  
M ansfie ld in  th e  case o f Montefioro v . Montefioro 
(1762, I  W m . B l.  363), th a t  “  no m an shall set up 
his ow n in iq u ity  as a defence, an y  m ore th a n  as a 
cause o f  ac tion ,”  and in  c iv il law , in  th e  F irs t 
Vo lum e o f  P o th ie r ’s T ra ites  du  D ro it ,  a t  p . 186, 
there is a s im ila r expression, w h ich  I  m en tion  in

case i t  m ay be said th a t  th e  c iv i l  ra th e r th a n  the  
com m on law  is applicable to  an A d m ira lty  d ispute.

In  th e  present case, as m y  L o rd  has sta ted, the  
vessel w h ich  is a d m itte d ly  th e  wrongdoer to  the  
e x te n t o f 75 per cent, o f  th e  blame, th e  Empress 
of B rita in , is owned b y  th e  same com pany, the  
Canadian Pacific  R a ilw a y  Com pany, as th e  ship 
w h ich  seeks to  be rem unerated fo r salvage, nam ely, 
th e  Beaverford, and as I  read the  au tho rities , w h ich  
seem to  me e n tire ly  consistent w ith  the  princip les 
w h ich  I  have m entioned, there  is no doubt, a t any 
ra te  o f th is , th a t  had th e  ship w h ich  sought to  be 
rem unerated fo r salvage been its e lf a wrongdoer, 
the  princ ip les o f law  w o u ld  have prevented th a t  
ship fro m  recovering th e ir  c la im . T h a t is made 
pe rfe c tly  clear in  th e  case o f Cargo ex Capella 
(2 M ar. L a w  Cas. 552 ; L .  R ep. 1 A . &  E . 356). 
D o c to r L ush ing ton , a t p. 357, said, in  language 
w h ich  appeals v e ry  m uch to  m y  m in d  :

“  I  don ’t  seek fo r  a u tho ritie s , b u t I  lo o k  to  
th e  p rinc ip le  w h ich  ought to  govern th e  case. 
In  m y  m ind , the  p rinc ip le  is th is , th a t  no m an 
can p ro f it  b y  his ow n w rong. Th is  is a ru le  
founded in  jus tice  and e q u ity , and carried o u t 
in  various ways b y  th e  tr ib u n a ls  o f th is  c o u n try , 
and never, so fa r  as I  am  aware, departed fro m  
b y  any E ng lish  co u rt.”

T h a t a u th o r ity  was quoted w ith  app rova l b y  
G orell Barnes, J ., as he then  was, in  The Due 
d’Aumale (89 L .  T . Rep. 480 ; (1904) P. 60). A t  
p. 74 o f  L . Rep. he cites as a fo rt if ic a tio n  o f the  
conclusion to  w h ich  he had there  come, th a t  the  
wrongdoer cou ld  n o t c la im  rem uneration, th e  case 
o f  the  Cargo ex Capella, and the  language w h ich  
I  have cited. As against th a t,  i t  has been said 
th a t  we have here to  d istingu ish , b y  reason o f  the  
fa c t th a t  in  th e  case o f The Due d’Aumale and in  
the  case o f The Capella, th e  w rongdoing ship was 
its e lf c la im ing  salvage, whereas here you  have 
tw o  d iffe re n t ships, a lb e it in  the  same ownership ; 
and in  support o f  th e  p roposition  th a t  each ship 
sha ll be so personified th a t  the  doctrine  to  w h ich  
I  have referred sha ll n o t extend  beyond the  w rong
do ing ship so as to  a ffect th e ir  owner c la im ing  
salvage th ro u g h  ano ther ship, ce rta in  passages in  
th e  case o f The Glengaber (1872, 1 Asp. M ar. L a w  
Cas. 401 ; 27 L .  T . Rep. 386 ; L .  Rep. 3 A . &  E . 534) 
have been re lied  upon. A t  p. 402 o f 1 Asp. M ar. 
L a w  Cas. S ir R o b e rt P h illim o re  speaks th u s  :

“  I  know  o f  no precedent fo r  saying th a t  because 
a vessel belongs to  the  same owner as the  vessel 
w h ich  has done th e  m isch ie f (being w h o lly  
unconnected w ith  the  act o f m isch ie f its e lf ana 
the re  being no suggestion o f  any conspiracy 
w h ich , o f course, w ou ld  create a to ta l ly  d iffe ren t 
s ta te  o f circumstances— no suggestion o f  any 
conspiracy between th e  tw o  vessels, th e  one to  
cause th e  m isch ie f and th e  o the r to  assist in
rem edying i t )  such a vessel cannot recover 
salvage rew ard. I  know  o f  no case in  w h ich  
such a suggestion has been p u t fo rw ard , and, 
therefore, know  o f no instance in  w h ich  i t  has 
been sustained, there fore  I  do n o t upho ld  i t  in  
th e  present case.”
There are ce rta in  earlier observations w h ich  go 

,o ind ica te  th a t  S ir R o b e rt P h illim o re  was n o t 
lerhaps in  those observations co m m ittin g  h im self 
;o th e  th in g  w h ich  he there  seems to  state in  such 
reneral term s, fo r  he lim its  i t  above to  those who 
vere n o t jo in t  owners o f the  ship. T h a t was, o f  
;ourse, a case o f the  o ld  system  o f  ho ld ing  ships b y  
¡hares and n o t a case o f  ho ld ing  b y  one m cor- 
lo ra tio n . F o r m yself, I  agree w ith  M r. H a yw a rd  
h a t i f  those words are to  be trea ted  in  th e ir  n a tu ra l
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te rm s, perhaps extended beyond th e  facts o f  th a t  
p a rtic u la r case, th e y  do seem to  ind ica te  th a t  
in  th e  case o f  S ir R o b e rt P h illim o re , expressed 
in  1872, he w ou ld  have th o u g h t th a t  in  th e  absence 
o f  conspiracy th e  mere fa c t th a t  th e  sa lv ing  vessel 
belonged to  th e  same owner as th e  w rongdoing 
vessel w ou ld  n o t d isen title  th e  sa lv ing vesse l; 
and th a t  is said a fte r th e  case o f  Cargo ex Capella, 
w h ich  had  a lready decided in  1876 th a t  where the  
sa lv ing  vessel was its e lf  a wrongdoer her owners 
w o u ld  be d isen titled .

I  cannot see th a t  w h a t there  is said b y  S ir R o b e rt 
P h illim o re  can be supported here upon p rinc ip le . 
The  p rinc ip le  here, th e  owner, w ho is re a lly  the  
c la im an t, though  suing as ow ner o f  th e  Beaverford, 
has in  fa c t tw o  ins trum en ts , one th e  ship, the  
Empress of B rita in , w h ich  does th e  in ju ry ,  and 
th e  o ther, th e  Beaverford, w h ich  endeavours to  
repa ir i t  and charges, o r seeks to  charge, fo r  th a t  
a tte m p t a t  repara tion. I  am  unable to  see, i f  i t  
be r ig h t  th a t  th e  w rongdoer is h im se lf d isen titled  
to  c la im  salvage, w h a t difference i t  makes th a t  the  
ow ner cla im s salvage th ro u g h  tw o  ins trum en ts  and 
n o t th ro u g h  one ins tru m e n t, and i f  there  be an y 
th in g  in  The Glengaber to  th e  co n tra ry— and I  am  
inc lin e d  to  th in k  there  is— then  I  w o u ld  say th a t,  
v e ry  respec tfu lly  and v e ry  reg re tfu lly , th a t  I  
cannot fo llo w  th a t  decision.

I t  fo llow s, therefore, in  m y  v iew , th a t  th is  case 
fa lls  d ire c tly  w ith in  th e  a u th o r ity  to  w h ich  m y  
L o rd  has called a tte n tio n , and is consistent w ith  
th e  la t te r  tre a tm e n t o f th e  m a tte r  in  th e  cases 
to  w h ich  th e  L o rd  Justice  has referred aris ing 
under sect. 422 o f th e  M erchant Sh ipp ing  A c t, 
1894, and its  predecessors, The Melanie  (16 Asp. 
M ar. L a w  Cas. 479 ; 132 L .  T . Rep. 567 ; (1925) 
A . C. 246) and The Beta (5 Asp. M ar. L a w  Cas. 276 : 
51 L .  T . Rep. 154 ; 9 Prob. D iv .  134).

I  have o n ly  to  re fe r to  one o th e r a rgum ent 
w h ich  M r. H a yw a rd  pu ts  to  us, w h ich  I  under
stand to  be th is . I t  was M r. H a yw a rd ’s con
te n tio n  th a t  b y  reason o f  th e  operation o f  sect. 1 
o f  th e  M a ritim e  Conventions A c t, 1911, w h ich  
enables a co u rt to  d iv id e  th e  loss in  p ro p o rtio n  to  
th e  degree in  w h ich  each vessel was in  fa u lt  in  
co n tra d is tin c tio n  to  th e  earlie r ru le  w h ich  had a 
long  h is to ry  to  be found  in  M arsden’s Collisions a t 
Sea, 9 th  ed it., a t p . 151, th a t  h a lf damage n o rm a lly  
be g iven  when b o th  vessels were to  blame, some 
ohange had been made in  the  la w  w h ich  w ou ld  
have th e  e ffect o f  a lte rin g  th e  v ie w  w h ich  the  cou rt 
m ig h t otherw ise have taken  w ith  regard to  the  
Due d ’Aumale and the  earlie r cases. I  am  unable 
fo r  m yse lf to  understand  th e  con ten tion . U nder 
th e  earlie r law , as I  have po in ted  ou t, i t  was always 
in  th e  pow er o f  the  co u rt to  apportion  damages, 
th o ug h  th e  apportionm en t was b y  h a lf and ha lf. 
L a te r , th a t  pow er to  apportion  was w idened so 
th a t ,  in  the  language o f sect. 1 o f  the  1911 A c t, 
i t  m ig h t be “ in  p ro p o rtio n  to  th e  degree in  w h ich  
each vessel was in  fa u lt .”  The a lte ra tion , i f  
a lte ra tio n  there  was, in  p rinc ip le  was one w h ich  
was made in  th e  seventeenth cen tu ry . A ccord ing  
to  Marsden, there  hav ing  been o n ly  one case in  the  
s ix teen th  ce n tu ry  where p a rt ia l damages were 
g iven to  d is tingu ish  i t  fro m  the  o lder system  in  
1614, says th e  learned au tho r, was th e  f irs t  case 
o f h a lf  damages. I f  any change, there fore , were 
made in  th e  system  o f damages th e  change to o k  
place n o t in  1911 b u t in  1614, a date w h ich  I  th in k  is 
no assistance to  M r. H a yw a rd  in  the  present appeal.

Therefore, I  th in k  th e  appeal fa ils .

Scott, L.J.— I  agree w ith  th e  judgm en ts  th a t  
have been delivered, and p a rtic u la r ly  w ith  th e  v iew  
th a t  th e  a pp lica tion  o f  th e  ru le  ba rrin g  th e  owners

o f a vessel in  fa u lt  causing th e  casua lty  w h ich  
occasioned th e  need fo r  salvage, fro m  recovering 
salvage rem unera tion , is o f  to o  o ld  a  s tand ing  
fo r  th is  co u rt to  ca ll i t  erroneous. I t  was in d ire c tly  
considered b y  th e  House o f  L o rds  in  th e  case o f 
The Melanie  (16 A sp . M ar. L a w  Cas. 479 ; 132
L .  T . Rep. 567 ; (1925) A . C. 246), and  th e ir  L o rd - 
ships seem to  me in  e ffect to  have assented to  i t .  
I f  th e  ru le  is to  be m od ified  ju d ic ia lly ,  I  agree th a t 
i t  m us t be done b y  th e  H ouse o f  L o rds . W h ile  
expressing th is  v iew  o f th e  lega l p os ition , I  do 
feel th a t  th e  opera tion  o f  th e  ru le  calls fo r  considera
t io n  in  th e  circum stances o f  m odern  sh ip p in g  and 
th e  M a ritim e  C onventions A c t, 1911. L e g is la tio n  
g iv in g  th e  A d m ira lty  judge  d isc re tion  to  g ive  a 
salvage aw ard  in  such circum stances, perhaps 
m od ified  in  am oun t, m ig h t be a  possible so lu tion . 
The present decision seems a ha rd sh ip  on  th e  
p la in tiffs , and i t  m a y  be in  th e  general in te res t 
th a t  th e  ru le  should be a lte red . I  ven tu re , th e re 
fore , to  suggest th a t  th e  B oard  o f  T rade  m ig h t 
inves tiga te  th e  w hole question.

The  appeal was acco rd ing ly  dismissed.

S o lic ito rs fo r  th e  appellants, W illiam  A . Crump  
and Son.

S olic ito rs fo r  th e  respondents, Middleton, Lewis? 
and Clarke, agents fo r  M iddleton  and Co., o f  
Sunderland.

HIGH COURT OF JUSTICE.

K IN G ’S B EN C H  D IV IS IO N .
December 15th and 16th, 1936.

(B e fo re  B r a n s o n , J .)

Scindia Steamships (London) Lim ited v. The 
London Assurance, (a)

M a r in e  insurance— Insurance against damage to 
m achinery caused through breakage o f shaft—  
Inchm aree clause— C la im  fo r  damage to sha ft 
not causing in ju r y  to other p a rts  o f m ach inery  
— M a rin e  Insurance A c t, 1906 ( 6  E dw . 7? 
Ch. 41 ), s. 55, sub-s. (2 ) (c ).

A  po licy  o f m arine  insurance contained a clause 
p ro v id in g  that the insurance should cover loss 
and damage to h u ll o r m achinery d irec tly  
caused through breakage o f shafts.

W h ile  the ta i l  shaft o f  the insured  sh ip  was being  
repaired, i t  broke, through a latent defect in  the 
metal o f w hich i t  was constructed.

H eld, that the damage to the shaft was not expressly 
insured against no r could i t  be described as 
damage to m achinery caused through breakage 
o f shaft, and that the underw riters were not 
liable to make good the loss incurred .

O ce a n ic  S te a m sh ip  C o m p a n y  v. F a b e r  (97
L . T . Rep. 466) applied.

Action t r ie d  b y  Branson, J . in  th e  com m ercia l lis t .
B y  a p o lic y  o f  m arine insurance, da ted  th e  2 0 th
Ja n u a ry , 1931, th e  defendants insured th e  p la in tif fs ’
ship, Jalavijaya, aga inst th e  usual pe rils  o f  the  sea
fro m  17 th  December, 1930, to  17 th  December,
1981. The p o lic y  con ta ined  a clause, know n  as

(a) Reported by V. B,. A ronson, Esq., Barrister-at-Law.
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th e  Inchm aree clause, w h ich  p rov id e d  as fo llow s : 
■“  T h is  insurance also specia lly to  cover (sub ject to  
free o f  average w a rra n ty ) loss o f  o r damage to  h u ll 
o r  m ach ine ry  d ire c tly  caused b y  accidents in  loading, 
-discharging o r han d lin g  cargo o r th e  b u nkering  
o r  ta k in g  in  fu e l o r  caused th ro u g h  th e  negligence 
o f  m aster m ariners, engineers o r  p ilo ts  o r th ro u g h  
exp los ion o r  b u rs tin g  o f  boilers, breakage o f  shafts, 
o r  th ro u g h  an y  la te n t defect in  th e  m ach inery o r 
h u ll. ”

D u r in g  th e  currency o f  th e  p o lic y  th e  sh ip  was 
p laced in  d ry  dock b y  th e  p la in tif fs  to  e ffect ce rta in  
repairs. F o r th a t  purpose i t  was necessary to  
rem ove th e  p rope lle r and to  d ra w  th e  ta i l  sha ft. 
W h ile  th e  p rope lle r was being wedged o ff, th e  sha ft 
b roke, ow ing  to  a la te n t defect in  th e  m e ta l o f  
w h ich  i t  was constructed. B y  reason o f th a t  
-accident i t  became necessary to  f i t  a new sha ft and 
p rope lle r to  th e  ship. The p la in tif fs  c la im ed to  be 
reim bursed under th e  p o lic y  fo r  costs in cu rre d  in  
rep a ir in g  th e  damaged parts . The defendants 
a d m itte d  th e ir  l ia b i l i t y  to  pa y  fo r  th e  p rope lle r 
as being m ach inery damaged th ro u g h  th e  breakage 
-of th e  sha ft, b u t th e y  denied th a t  th e  Inchm aree 
clause covered loss incu rred  th ro u g h  th e  rep lac ing 
o f  th e  sh a ft itse lf.

B y  th e  M arine  Insurance A c t, 1906, s. 53, 
sub-s. (2) (c), i t  is p rov id e d  as fo llow s : “  Unless 
th e  p o lic y  otherw ise p rovides th e  insurers are n o t 
liab le  fo r  o rd in a ry  w ear and tea r, o rd in a ry  leakage 
o r breakage o r inhe re n t v ice o r na tu re  o f  th e  sub ject 
m a tte r  o f  th e  insured— o r fo r  any in ju r y  to  
m ach ine ry  n o t p ro x im a te ly  caused b y  m a ritim e  
pe rils .”

S ir R. Aske, K .C . and W. L . M cN a ir  fo r  th e  
p la in tiffs .

A . T. M il le r , K .C . and T. G. Roche fo r  th e  
defendants.

Branson, J.-— T his  case raises a p o in t w h ich  has 
been adum bra ted  fo r  a num ber o f  years. I t  
relates to  th e  p roper cons truc tion  to  be p u t upon 
the  w ords o f  a clause called the  “  Inchm aree ”  
clause in  a L lo yd s  po licy . The facts o f  th e  case 
are n o t in  d ispu te . (H is  L o rd sh ip  s ta ted  the  facts 
and  th e  issues between th e  parties  su b s tan tia lly  as 
above set o u t and con tinued  as fo llow s :) The 
case depends upon th e  tru e  construc tion  o f  the  
clause, w h ich  is as fo llow s : “  T h is  insurance also 
specia lly to  cover (sub ject to  free o f  average 
w a rra n ty )  loss o f  o r damage to  h u ll o r m ach inery 
d ire c t ly  caused b y  accidents in  load ing , d ischarg ing, 
o r  h a n d lin g  cargo, o r in  bunkering  o r in  ta k in g  in  
fue l, o r  caused th ro u g h  th e  negligence o f  m aster, 
m ariners, engineers o r  p ilo ts , o r  th ro u g h  explosions, 
b u rs tin g  o f  boilers, breakage o f  shafts, o r th ro u g h  
a n y  la te n t defect in  the  m ach ine ry  o r h u ll, ”  and 
then  there  is  a p rov iso  w h ich  does n o t a p p ly  to  
th e  present case. The cons truc tion  o f  various 
pa rts  o f  th is  clause has been th e  sub ject o f  decisions 
in  th e  courts  ; b u t  th a t  o f  th e  p a rt ic u la r  p a rt upon 
w h ich  th e  p la in tif fs  f irs t  re ly  has no t.

The  p la in t if fs ’ case is, f irs t, th a t  upon  th e  tru e  
cons truc tion  o f  th is  clause “  breakage o f  shafts ”  is 
covered simpliciter, and, there fore , th a t  a ll the  
p la in tiffs  have to  do here is  to  say th a t  th e  ta i l  
sh a ft o f  th e ir  steam er broke, and th a t  fo r  w hatever 
reason th a t  m ay  have happened th e y  are e n tit le d  
to  recover. The  defendants say th a t  th e  p la in tiffs  
canno t p ro p e rly  construe th is  clause as covering 
breakage o f  shafts iso la ted  fro m  a ll th e  rest o f the  
sub jec t-m a tte r o f  th e  clause, b u t th a t  th e y  m ust 
read th e  clause as a w hole, and  th a t  when th e y  do 
so th e y  w i l l  f in d  th a t  no such cons truc tion  can be 
p u t upon i t .  B u t  th e  defendants go on to  say

th a t  even i f  th a t  be possible construc tion , s t i l l  i t  
w i l l  n o t assist th e  p la in tif fs  in  th e  present case, 
because o f  sect. 55, sub-sect. 2 (c) o f  th e  M arine 
Insurance A c t, 1906, i t  being p la in  upon th e  p ro 
ceedings, and th e  a d m itte d  facts, th a t  th is  breakage 
arose th ro u g h  th e  inhe re n t v ice  o f  th e  sh a ft itse lf. 
The  facts w ith  regard to  th e  breakage seem to  be 
p la in  enough. D u r in g  th e  opera tion  o f  w edging 
o ff th e  p rope lle r th e  sh a ft was being sub jected to  an 
o rd in a ry  opera tion  o f  rep a ir w h ich  an y  sh a ft o f  
p roper s treng th  and cons truc tion  w ou ld  be able 
to  susta in w ith o u t an y  d if f ic u lty ,  b u t, ow ing  to  
w h a t is described as a “  sm ooth flaw  extend ing  
dow nw ards fro m  th e  to p  as th e  sha ft th e n  la y  ”  
deep in to  th e  m eta l, in v o lv in g  about one-ha lf o f 
the  m a te ria l, th e  o th e r h a lf  o f th e  sha ft rem ained 
and was broken. I t  is said on th e  p a rt o f  the  
defendants th a t  th a t  is th e  la te n t defect, and, 
except under those w ords o f th is  clause w h ich  deal 
w ith  la te n t defects, damage caused b y  la te n t 
defects is excluded fro m  th is  clause b y  v ir tu e  o f 
sect. 55, sub-sect. (2) (c) o f  th e  M arine Insurance 
A c t, 1906. T h a t seems to  me a sound p roposition . 
W here there  are in  th e  p o lic y  express w ords dealing 
w ith  la te n t defects and an a tte m p t is made to  
isolate fro m  th a t  p o rtio n  o f  th e  p o lic y  certa in  
o th e r words and to  say th a t  th e y  ensure aga inst a 
p a rtic u la r  p e r il simpliciter, I  th in k  th a t  to  those 
w ords so iso la ted  th e  general prov is ions o f m arine 
insurance law , as ind ica ted  b y  the  section to  w h ich  
I  have referred, m us t be app lied , and th a t  the  
words so iso la ted  m us t be read sub ject to  those 
cond itions o f th e  law . B u t,  as a m a tte r  o f  con
s tru c tio n , there  is a fu r th e r  answer. I t  seems to  
me th a t  to  t r y  to  iso late these w ords “  b u rs tin g  o f  
boilers, breaking  o f  sha fts ,”  fro m  th e ir  co n tex t 
and to  read th e m  as i f  th e y  were taken  o u t fro m  
th e ir  pos ition  and w r it te n  in  im m e d ia te ly  a fte r  
the  words in  brackets “  sub jec t to  free o f  average 
w a rra n ty  ”  so th a t  th e  clause should read “  T h is  
insurance also specia lly to  cover (sub ject to  free 
o f  average w a rra n ty )  bu rs tin g  o f  boilers, breakage 
o f  sha fts ,”  is to  do such vio lence to  the  language 
o f  th e  clause th a t  i t  is n o t possible to  p u t  such a 
construc tion  upon i t .  I t  seems to  me th a t  the  
words m us t be read in  th e  pos ition  and in  th e  
co n tex t in  w h ich  th e y  are found . So read ing them , 
one finds th a t  th e y  appear fo llo w in g  one set o f  
circumstances in troduced  b y  th e  w ords “  d ire c t ly  
caused b y ,”  ano the r set o f  circumstances in t ro 
duced b y  th e  w ords “  o r  caused th ro u g h ,”  and 
themselves in troduced  b y  th e  words “  o r th ro u g h .”  
W hen one looks a t  th e m  fro m  th a t  p o in t o f  v iew  
i t  becomes obvious th a t  th e y  cannot be iso la ted 
in  th e  w a y  contended fo r  b y  th e  p la in tiffs . N ow  
th e  n e x t p o in t th a t  is taken  is th a t  i f  yo u  cannot 
so iso late them , yo u  m ay, a t  a ll events, read them  
in  th e  fo llo w in g  w a y : “  T h is  insurance also
specia lly  covers loss o f  o r  damage to  h u ll o r 
m ach inery th ro u g h  breakage o f  shafts.”  I t  is 
said th a t  “  shafts ”  are a p o rtio n  o f  h u ll o r 
m ach inery, be ing a p o rtio n  o f  th e  m ach ine ry  
and th a t  loss o f o r  damage to  m ach ine ry  caused 
th ro u g h  breakage o f  shafts includes th e  ac tua l 
breaking  o f the  sha ft itse lf. T h a t, i t  seems to  me, 
is a forced construc tion  o f  th e  language and  n o t 
the  o rd in a ry  m eaning w h ich , read ing th e  clause 
as a piece o f E ng lish  prose, one w ou ld  be inc lined  
to  p u t  upon i t .  I t  fo llow s o th e r clauses in  w h ich  
obv ious ly  th e  loss o r damage happens to  be some
th in g  d iffe re n t fro m  th e  th in g  b y  w h ich  th e  damage 
is sa id to  be caused. The  f irs t  clause is “  caused, 
b y  accidents in  load ing  ”  and so fo r th  ; th e  n e x t 
is “  caused th ro u g h  th e  negligence o f  m aster 
m ariners,”  and so fo rth . B o th  o f  those clauses 
obv ious ly  envisage, as i t  seems to  me, a s ta te  o f
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affa irs  in  w h ich  the  m a in  cause produces damage 
w h ich  has an e ffect on som ething e lse ; and I  
see no reason w h y , when a fte r those tw o  clauses 
one comes down to  th e  one w ith  w h ich  I  have 
p a rtic u la r ly  to  deal, one should read i t  in  any 
o th e r w ay. I t  seems to  me, there fore , th a t  the 
p roper read ing is th a t  the  b reaking o f th e  sha ft 
its e lf  is n o t covered, no r can i t  p ro p e rly  be said 
th a t  th e  breakage o f the  sha ft is a loss o f o r damage 
to  m ach inery caused b y  th e  breakage o f the  shaft. 
The breakage o f  the  sha ft is th e  breakage o f  the 
sha ft, and  if ,  b y  reason o f  the  breakage o f  the 
sha ft th e  m achine is to rn  to  pieces, then  one w ou ld  
get damage caused b y  th e  breakage o f th e  shaft. 
B u t  in  th is  case th e  o n ly  damage beyond the  
damage to  the  p rope lle r, w h ich  has been p a id  fo r, 
is th e  ac tua l damage w h ich  happened to  the  sha ft 
itse lf, to  w it ,  the  breakage o f  th e  sha ft. T o  speak 
o f  th a t  as damage to  th e  m ach ine ry  w h ich  the  
breakage o f th e  sha ft has caused, seems to  me to  
produce a confusion b o th  o f  th o u g h t and language, 
w h ich  I  th in k  should n o t be in troduced  in to  rhe 
cons truc tion  o f a clause o f th is  k in d .

I  there fore  th in k  th e  p la in tiffs  fa il to  establish a 
r ig h t  to  recover under th a t  p a rt o f the  clause w hich 
relates to  breakage o f  shafts.

The p la in tif fs  say, fu rth e r, th a t  there  was here a 
la te n t defect in  th e  sha ft, and th a t  the damage 
a ris ing  fro m  breakage o f  th e  sha ft is damage w h ich  
has been caused to  m ach inery, to  w it ,  th e  sha ft, 
by  reason o f a la te n t defect in  the  m ach inery, to  
w it ,  th e  sha ft. I n  th is  case th e  la te n t defect had 
proceeded so fa r  fro m  the  o rd in a ry  wear and tea r 
and use to  w h ich  a p rope lle r sha ft is subjected, 
th a t  i t  a c tu a lly  resulted in  a so lu tion  o f  the  con
t in u ity  o f  th e  sha ft, and i t  is said b y  reason o f  th a t 
fa c t th is  case can be d is tingu ished  fro m  the  ease o f 
Hutchins Brothers v . Royal Exchange Assurance 
Corporation (1 2  Asp. M ar. L a w  Cas. 21 ; 105 L . T . 
Rep. 6  ; (1911) 2 K . B . 398). The p la in tiffs  
ask me to  say th a t  th is  curious pos ition  arises : 
T h a t because i t  is now  know n th a t  th is  ta i l  
sh a ft was in  such a s ta te  ow ing  to  its  la te n t 
defect th a t  had th e  defect been discovered i t  w ou ld  
im m e d ia te ly  have been appreciated th a t  th e  ta i l  
sh a ft was o n ly  w o rth  w h a t i t  w ou ld  fe tch  as scrap- 
m eta l, and because th e  defect had become so 
serious th a t  a p e rfe c tly  o rd in a ry  operation had 
caused the  sha ft to  break in  tw o , th e  loss is th ro w n  
upon th e  underw rite rs , and th e y  m ust n o t on ly  
p rov ide  a new shaft, b u t bear th e  cost o f  in s ta llin g  
i t  in  the  ship. I f  th a t  is th e  tru e  construc tion  o f 
th e  p o licy , e ffect m ust be g iven  to  i t ; b u t I  confess 
th a t  I  th in k  i t  w ou ld  be w rong to  be astu te  to  fin d  
reasons fo r  com ing to  the  conclusion th a t  th a t  was 
th e  in te n tio n  o f  the  parties when th e y  entered in to  
th is  barga in . I t  seems to  me th a t,  a lthough  in  th is  
case th e  la te n t defect had gone so fa r  as to  cause a 
com plete severance o f th e  sha ft in to  tw o  pieces, 
y e t a ll th e  considerations w h ich  were app lied in  
Hutchins Brothers v . Royal Exchange Assurance 
Corporation (sup.) a p p ly  equa lly  in  the  present 
case. W h a t I  have said a lready in  regard to  the 
breakage o f th e  sha ft, and th e  necessity o f there 
being some damage caused b y  th e  breakage o f the 
sha ft o the r th a n  the  breakage o f  th e  sha ft itse lf, 
seems to  me to  a p p ly  also to  the  case o f  a la te n t 
defect. Damage to  h u ll o r m ach ine ry  caused 
th ro u g h  a la te n t defect in  th e  m ach ine ry  is some
th in g  d iffe re n t fro m  damage invo lve d  in  a la te n t 
defect in  th e  m ach inery itse lf. In  th e  present 
case, th e  ta i l  sh a ft broke ow ing  to  a la te n t defect 
ex is ting  in  itse lf, and, so fa r  as the  evidence goes, 
ex is tin g  before th e  underw rite rs  ever came on 
risk . There is n o th ing  to  show th a t  th is  la te n t 
defect developed o r came in to  being d u rin g  the

currency o f  th e  po licy . The fa c t th a t  i t  is spoken 
o f  as “  an o ld  fla w ,”  w he ther i t  had p rev ious ly  
been discovered o r no t, tends to  show th a t  i t  had 
existed before th is  p o lic y  was taken  ou t. A ll  th a t 
has happened is th a t  i t  has gone on developing, 
and a lthough  th e  sha ft was n o t subjected to  an y 
th in g  in  the  shape o f a p e ril, b u t to  an ordinary- 
opera tion  o f  sh ip repa iring , th a t  opera tion  caused 
its  breakage.

F o r these reasons I  th in k  th a t  th e  construc tion  
p u t upon th is  clause b y  th e  p la in tif fs  is n o t th e  true  
construc tion . I  have tr ie d  to  approach the  
question w ith o u t reference to  a u th o r ity , dealing 
w ith  i t  s t r ic t ly  as a m a tte r o f  construc tion  and 
a p p ly in g  to  i t  m y  own v ie w  o f  w h a t the  language 
means. I t  seems to  me, however, th a t  a ll th a t  I  
have done has been to  repeat, p ro b a b ly  in  m uch 
less a p t language, w h a t was said b y  W a lto n , J . in  
Oceanic Steamship Company v . Eaber (10 Asp. 
M ar. L a w  Cas. 515 ; 11 Com. Cas. 179, a t p . 187), 
w here he was dealing, obiter, i t  is tru e , w ith  
these words as to breakage o f shafts. E xce p t 
th a t  I  do n o t m yse lf e n te rta in  th e  d o u b t 
th a t  he fe lt ,  I  adop t eve ry th in g  th a t  he said in  
re la tio n  to  th e  construc tion  o f  th e  clause. I f  he 
had had to  do so, I  beg leave to  d o u b t w he ther he 
w ou ld  have rem ained in  an y  u n c e rta in ty  a fte r 
considering th e  question fro m  th e  p o in t o f  v iew  
o f  one w ho had to  g ive h is decision upon i t .  H is  
ju d g m e n t has been c ite d  over and over again w ith  
ad m ira tio n . I t  is tru e  th a t when Hutchins Brothers 
v. Royal Exchange Assurance Corporation (sup.) was 
before th e  C ourt o f A ppeal th is  p a rt ic u la r  p o in t was 
n o t there  referred to . I t  is tru e  th a t  when Oceanic 
Steamship Company v . Faber (sup.) w e n t to  the 
C ourt o f  Appea l, ce rta in  o f  th e ir  Lordsh ips there, 
hav ing  stopped counsel w ho was going to  argue 
th is  p o in t before them , proceeded, w h ils t ca re fu lly  
observing th a t  n o th ing  th e y  were abou t to  say- 
should be taken  as any a u th o r ity  to  sta te  th a t  th e y  
were n o t convinced o f  th e  correctness o f W a lto n , 
J . ’s v iew  o f th is  m a tte r. B u t th a t,  i t  seems to  me, 
o n ly  leaves i t  com p le te ly  open to  a judge , w ho has 
to  fin d — because i t  is th e  p o in t in  the  case before 
me— w h a t is th e  tru e  m eaning to  be app lied  to  
th is  clause, to  express h is own op in ion  un fe tte red  
b y  a u th o r ity . In  m y  v iew , therefore, th is  action  
fa ils  and m ust be dismissed.

Judgment fo r  defendants.
S olic ito rs  fo r  the  p la in tiffs , Holman, Fenwick, 

and W illan.
S olic ito rs fo r  the  defendants, Thomas Cooper 

and Co.

Stajrceme Cmtrt
— « —

COURT OF APPEAL.

O c to b e r  29, 30 ; N o v e m b e r  2 , 3 ; a n d  
D e c e m b e r  17, 1936.

(Before G r e e r , Sl e s s e r  and  Sc o t t , L.JJ. )
Adm iralty Commissioners v. Owners of 

M /V  Valverda. ( a )

S a lv a g e  s e rv ic e s — K i n g ’s  s h ip s ,  b y — R e m u n e r a 
t io n ,  f o r — S t a t u t o r y  p r o h i b i t i o n  o f — C o n tr a c t  
to  p a y  r e m u n e r a t i o n  to  A d m i r a l t y — C o n t r a c t  
i n v a l i d — N o  p o w e r  to  w a iv e  p r o h i b i t i o n — S u c h

(a) Reported by C. G. M ohan Esq., Barrister at-Law.
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claims, even under express contract, fo rb idden—  
M erchant S h ip p in g  A ct, 1894 (57  &  58 Vie t, 
c. 60 ), s. 557, sub-s. (1 )— M erchant S h ipp ing  
(Salvage) A c t, 1916 ( 6  &  7 Geo. 5 , c. 41 ), s. 1.

B y  sect. 557 , sub-s. ( 1 ), o f the M erchan t S h ipp ing  
A ct, 1894 : “  Where salvage services are
rendered by any sh ip  belonging to H e r M a jesty, 
or by the commander o r crew thereof, no c la im  
sha ll be allowed fo r  any loss, damage, o r r is k  
caused to the sh ip  o r her stores, tackle or 
fu rn itu re , or fo r  the use o f any stores o r other 
artic les belonging to H e r M a jes ty , supplied  
in  order to effect those services or fo r  any other 
expense or loss sustained by H e r M a jes ty  by 
reason o f that service, and no c la im  fo r  salvage 
services by the commander o r crew, o r p a r t  o f 
the crew, o f any o f H e r M a jesty 's  ships sha ll be 
f in a lly  ad judicated upon, unless the consent o f 
the A d m ira lty  to the prosecution o f that c la im  
is  proved.'''— B y  the M erchan t S h ipp ing  
(Salvage) A c t, 1916, s. 1 : “  Where salvage 
services are rendered by any sh ip  belonging to 
H is  M a jes ty  and that sh ip  is  a sh ip  specia lly  
equipped w ith  salvage p la n t, o r is  a tug, the 
A d m ira lty  sha ll, no tw ithstanding anyth ing  
contained in  s. 557 o f the M erchan t S h ipp ing  
A ct, 1894, be entitled to c la im  salvage on 
behalf o f H is  M a jes ty  fo r  such services, and  
sha ll have the same rights and remedies as i f  
the sh ip  rendering such services d id  not belong 
to H is  M a jes ty .”

The owners o f a motor tank vessel at sea, whose 
m ain engines were completely disabled, to 
assist the vessel, her cargo and fre ig h t, signed 
an agreement w ith  the A d m ira lty  on a fo rm  
known as “  A d m ira lty  S tandard F o rm  o f 
Salvage Agreement,”  which provided that the 
A d m ira lty  should use such endeavours as they 
thought f i t  to salve the cripp led  vessel and that 
the ir rem uneration, i f  the services were success
fu l ,  should consist o f a reasonable am ount o f 
salvage, the am ount to be fixe d  by an a rb itra tor, 
in  default o f agreement. The vessel was 
towed to safety. Three o f the five  K in g 's  ships 
engaged on the salvage services were not 
specia lly equipped w ith  salvage p la n t and were 
not tugs. On a c la im  by the A d m ira lty  fo r  
the services o f a l l the ships,

Greer and Slesser, L .J J .  construed the agreement 
as one fo r  the rem uneration o f any services 
rendered. Scott, L .J .  construed i t  as one 
lim ite d  to the rem uneration o f services claimable 
try statute— i.e ., the services o f commanders and  
crews under sect. 557 , sub-sect. (1 ), o f the 
A ct o f  1894, and services o f ships specia lly  
equipped w ith  salvage p la n t or tugs under 
sect. 1 o f the A c t o f 1916.

Held, by Slesser and Scott, L .J J .  (Greer, L .J .  
dissenting— Scott, L .J .  on the hypothesis that 
his construction o f the agreement was wrong )—  
that the p ro h ib it io n  in  sect. 557 , sub-sect. (1 ), 
was a d isab ling condition fo r  the general 
benefit o f the pu b lic  and not in  the interest 
o f a lim ite d  class— i.e ., o f those persons who 
m ight require salvage services. Accord ing ly , 
i t  could not be waived. The cla im s referred 
V o l . X I X . ,  N .S .

to in  sect. 557, sub-sect. (1 ), were forb idden, 
and could not be sued fo r  under contract o r  
otherwise.

Decision o f B ranson, J .  (18 A sp. M a r . L a w  Cas. 
620 ; 154 L .  T . Rep. 302 ; (1936) 1 K .  B .  724) 
reversed.

Per Greer, L .J .— The A d m ira lty , before the date 
o f the M erchan t S h ipp ing  A c t,  1853, zvere 
entitled to c la im  salvage, though i t  was usual to 
c la im  a less rem uneration, as the salv ing vessel 
was a K in g 's  ship.

P er Scott, L .J .— The rem uneration fo r  salvage 
services to the owners o f salvor vessels had  
never been extended to K in g 's  ships to the 
extent o f a llow ing the A d m ira lty  or the Crozvn 
to c la im  as salvors in  o rd in a ry  cases o f salvage 
by K in g ’s ships.

On th is  issue, Slesser, L .J .  abstained fro m  
expressing an op in ion .

A p p e a l  fro m  a decision o f  B ranson, J . on a  case 
sta ted  b y  an a rb itra to r  (S ir N orm an  R aeburn, K .C .) 
appo in ted  under an agreem ent o f  th e  25 th  Jan u ary , 
1935, to  de term ine  th e  am oun t o f  salvage rem unera
t io n  payable fo r  services rendered b y  ships belonging 
to  H is  M a jes ty  to  th e  appellants ’ sh ip Valverda.

The M erchant Sh ipp ing  A c t, 1894, s. 557, sub-s. 
(1 ), p rovides as fo llow s :

“  W here salvage services are rendered b y  any 
sh ip  belonging to  H e r M ajesty , o r b y  the  com 
m ander o r crew  thereo f, no c la im  sha ll be a llow ed 
fo r  any loss, damage o r r is k  caused to  th e  ship 
o r  her stores, tack le  o r fu rn itu re , o r fo r  the  use 
o f  an y  stores o r o the r a rtic les  belonging to  H e r 
M ajesty , supp lied in  o rde r to  e ffect those services, 
o r fo r  any o th e r expense o r  loss sustained b y  
H e r M a jes ty  b y  reason o f  th a t  service, and no 
c la im  fo r  salvage services b y  th e  com m ander o r 
crew, o r p a rt o f  the  crew, o f  an y  o f  H e r M a jes ty ’s 
ships sha ll be f in a lly  a d jud ica ted  upon, unless 
th e  consent o f  th e  A d m ira lty  to  the  prosecution 
o f  th a t  c la im  is proved  ”
The M erchant S h ipp ing  (Salvage) A c t, 1910, s. 1, 

p rovides as fo llow s :
“  W here salvage services are rendered b y  any 

ship belonging to  H is  M a jesty  and  th a t  sh ip is a 
sh ip specia lly equipped w ith  salvage p la n t, o r 
is a tu g , the  A d m ira lty  sha ll, n o tw ith s ta n d in g  
a n y th in g  conta ined in  sect. 557 o f  the  M erchant 
S h ipp ing  A c t, 1894, be e n tit le d  to  c la im  salvage 
on beha lf o f  H is  M a jesty  fo r  such services, and 
shall have th e  same r ig h ts  and  remedies as i f  
th e  ship rendering such services d id  no t belong 
to  H is  M a jes ty .”
The facts found  b y  th e  a rb itra to r ,  so fa r  as th e y  

are m a te ria l to  th is  rep o rt, were as fo llow s : The 
Valverda was a steel tw in -screw  m o to r ta n k  vessel 
o f  8800 tons gross. A t  th e  t im e  o f  th e  services 
he re ina fte r referred to  she was on a voyage fro m  
Curacao to  L a n d ’s E n d  laden w ith  13,246 tons o f  
pe tro leum . The salved values were as fo llow s : 
Ship, 08,3161. ; cargo, 20,0001. ; fre ig h t, 43001. ; 
to ta l, 92,0161. O n the  21st Jan u ary , 1935, a fire  
broke o u t in  th e  Valverda's engine-room , and an
S.O.S. s ignal was sent o u t fo r  assistance. To th a t  
s igna l a F rench steam ship and also H .M .S . Frobisher 
responded, and the  la t te r  vessel reached the  
Valverda on th e  m orn ing  o f  the  2 2 nd  Ja n u a ry , and 
proceeded to  take  her in  to w . The fire  was f in a lly  
ex tingu ished  on th e  23rd Jan u ary , b u t th e  m ain

N



9 0 ASPINALL’S M AR ITIM E LAW CASES.

Ct . of App.] Admiralty Commissioners v . Owners of M /V  Valverda. [Ct. of App.

engines were com p le te ly  disabled. I t  was there fo re  
decided th a t  th e  Frobisher shou ld  to w  th e  Valverda 
to  B erm uda, some 800 o r 900 m iles d is ta n t.

O n th e  evening o f  th e  23rd  Jan u ary , th e  owners 
o f  th e  Valverda g o t in  touch  w ith  th e  A d m ira lty  
and entered in to  negotia tions w h ich  resu lted in  
a w T itten  agreement being entered in to  on Ja n u a ry  
25 th  between th e  A d m ira lty  and M r. F . G. Y oung, 
as agent and on b e h a lf o f  th e  owners o f  th e  ship, 
w ith  regard to  assisting th e  Valverda, her cargo 
and fre ig h t. T h a t agreement was on a fo rm  know n 
as “  A d m ira lty  S tandard  F orm  o f  Salvage Agree
m en t,”  and  p rov id e d  th a t  th e  A d m ira lty  should 
use such endeavours as th e y  th o u g h t f i t  to  salve the  
Valverda, and th a t  th e ir  rem unera tion , i f  the  
services were successful, should consist o f  “  a 
reasonable am oun t o f  salvage,”  th e  am oun t to  be 
fixe d  b y  an a rb itra to r  in  d e fa u lt o f  agreement. 
The te rm s o f  th e  agreem ent are v e ry  f u l ly  set o u t 
in  th e  ju d g m e n t o f  S co tt, L .J . (in fra). A t  the  
t im e  o f  en te ring  in to  th a t  agreement th e  owners 
o f  th e  Valverda knew  th a t  H .M .S . Frobisher and 
H .M .S . Guardian were a lready on th e  spot assisting 
th e  Valverda, and th e y  d id  n o t suggest th a t  any 
d is tin c tio n  shou ld  be d raw n  between th e  classes 
o f  A d m ira lty  vessels p a rt ic ip a tin g  in  th e  services.

In  the  resu lt th e  Valverda was safe ly ta ke n  b y  
th e  A d m ira lty  to  B erm uda and p laced in  a pos ition  
o f  sa fe ty. F ive  vessels to o k  p a r t  in  th a t  opera tion , 
nam ely, H .M .S . Frobisher, a cru iser ; H .M .S . 
Guardian, a cru iser ; H .M .S . Orangeleaf, an o il
ca rry in g  ship ; H .M .S . Sandboy, a tu g  ; and H .M .S . 
Creole, a “  y a rd  c ra ft .”  O f these, th e  Sandboy and 
th e  Creole were tugs o r  vessels spec ia lly  equipped 
fo r  salvage w ith in  th e  m eaning o f  th e  M erchant 
S h ipp ing  (Salvage) A c t, 1916, s. 1. The o th e r th ree  
ships were n o t so equipped.

The owners o f  th e  Valverda a d m itte d  th a t  th e  
A d m ira lty  were e n tit le d  to  c la im  salvage rem unera
t io n  in  respect o f  th e  services o f  th e  Sandboy and 
th e  Creole, b u t  denied th a t  th e y  were e n tit le d  to  
rem unera tion  fo r  th e  services o f  th e  th ree  o th e r 
vessels. The A d m ira lty  contended th a t ,  b y  v ir tu e  
o f  th e  te rm s o f  th e  salvage agreem ent, th e y  were 
e n tit le d  to  rem unera tion  fo r  th e  services o f  a ll five  
ships.

The a rb itra to r  he ld  th a t  th e  A d m ira lty  were 
e n tit le d  to  salvage rem unera tion  in  respect o f  a ll 
five  ships and assessed th e  am oun t th e re o f a t 1 1 ,0001 . 
H e  fu r th e r  he ld  th a t  th e  co n tra c t o f  th e  2 5 th  
Ja n u a ry , 1935, was n o t vo id , as be ing against 
p u b lic  p o lic y , o r  a t  a ll. I n  th e  a lte rn a tive , he held 
th a t ,  i f  rem unera tion  was o n ly  recoverable in  respect 
o f  th e  Creole and  th e  Sandboy, th e  p rope r am oun t 
was 65001.

B ranson, J . he ld  th a t  th e  decision o f  th e  
a rb itra to r  was r ig h t,  and uphe ld  th e  aw ard.

The shipowners appealed.

Carpmael, K .C . and  W illm er fo r  th e  appellants.
G. St. C. Pilcher, K .C . and Bateson fo r  th e

respondents. „  , ,,Cur. adv. vult.

Greer, L.J.— Before th e  s ta tu te  o f  Queen A nne ’s 
re ign , 12 A nne c. 18 o r  13 Anne c. 21, no p riv a te  
sh ip  o r  Queen’s sh ip  was under a n y  d u ty  to  assist 
vessels in  distress. T h is  s ta tu te  im posed a d u ty  
w h ich  was to  la s t fo r  th ree  years. T h is  s ta tu to ry  
d u ty  was con tinued  fo r  a fu r th e r  pe riod  (4 Geo. 1 , 
c. 12) and th e n  repealed (17 &  18 V ie t. e. 120, s. 4). 
I t  is , there fore , necessary to  consider w h a t, i f  any, 
was th e  d u ty  o f  th e  K in g ’s ships a t  com m on law  
before th e  M erchant S h ipp ing  A c t  o f  1853.

In  The M a ry  A nn  (1823, 1 Hag. A dm . a t  p . 158). 
L o rd  S tow e ll in  g iv in g  his ju d g m e n t said : “ In

th is  case a dem and is made fo r  th e  rem unera tion  
o f  salvage services, w h ich  have been m erito r io u s ly  
effected b y  th e  com m ander and  crew  o f  H .M . sloop 
Arab ; and undou b te d ly  the  parties m ay  fa ir ly  
c la im  a rem unera tion , a lthough  th e  ship belongs to  
th e  S ta te , and a lthough  there  is an o b lig a tio n  upon 
K in g ’s ships to  assist th e  m erchant vessels o f  th is  
c o u n try  ; y e t when services have been rendered, 
those w ho confer th e m  are e n tit le d  to  an adequate 
rew ard .”  I n  H .M .S . Thetis (1833, 3 H ag. A dm . 
14) a c la im  was made on b e h a lf o f  th e  officers fo r  
salvage rem unera tion , and  on beha lf o f  the  
A d m ira lty  fo r  expenses to  th e  am oun t o f  13,833/., 
in cu rre d  fo r  pay, & c., in  H .M . ships Lightning, 
Adelaide, and Algerine. The A d m ira lty  were 
separa te ly  represented. In  g iv in g  ju d g m e n t S ir 
C hris topher Robinson said (3 H ag. A dm . a t p. 61) : 
“  The c la im  on th e  p a rt o f  the  A d m ira lty  fo r  wages 
and  v ic tu a llin g  o f  th e  m en, and fo r  th e  wear and 
te a r o f  th e  ships, has been in  some degree resisted 
on th e  p a rt o f  th e  salvors ; and  i t  is said to  be 
unprecedented, b u t  I  do n o t know  th a t  i t  can be 
essentia lly  d is tingu ished  fro m  cla im s o f  owners fo r 
dem urrage and repairs, in  cases o f  p riva te  salvors ; 
and  such cla im s have co n s tan tly  been allowed. 
The c la im  is m ore novel in  fo rm  th a n  in  p rinc ip le  
and new classes o f  cases m ay  be expected to  
requ ire  new rules. The Lo rds o f  the  A d m ira lty  
are b u t  trustees fo r  the  p u b lic , in  regu la ting  the  
em p loym en t o f  H .M . ships ; and  th e y  m us t a c t 
as th e y  th in k  p roper in  regard to  th e  te rm s on 
w h ich  th e y  m a y  be p e rm itte d  to  engage in  such 
services as these. There is, undou b te d ly , a d iffe r
ence between th e  assistance a fforded in  o rd in a ry  
cases, b y  p u b lic  vessels, fo r  w h ich  n o th in g  has 
h ith e rto  been charged, and  th e  a p p ro p ria tio n  o f 
th e m  w ith  a d d itio n a l supplies o f  men and storss 
to  a service o f  th is  k in d , fo r  e ighteen m onthe 
toge the r. I  am , however, n o t ca lled upon to  give 
an y  op in ion  on th is  c la im , as i t  is n o t opposed b u t 
a d m itte d , on th e  p a rt o f th e  owners and o f  the  
A d m ira l ; and I  th in k  th e  salvors have no reason 
to  com p la in  o f  be ing so supplied w ith  th e  means 
o f  e ffec ting  th is  service.”  I  regard th is  case as 
dec id ing  th a t  th e  A d m ira lty  are e n tit le d  to  salvage 
in  respect o f  th e  w o rk  done b y  th e  sh ip , and in 
th is  and subsequent cases, such as The Lustre 
(1834, 3 H ag. A d m . 154) and The Ewell Grove 
(1835, 3 H ag. A d m . 209), th e  c la im  is based on 
th e  t i t le  o f  th e  A d m ira lty  to  c la im  salvage. In  
The Ewell Grove (3 H ag. A d m . a t  p . 225) S ir John  
N ic h o ll, a fte r c it in g  th e  facts, sa id : “  I  have,
there fo re , no d o u b t as to  th e  t i t le  o f  H .M . steam 
vessels in  cases o f  c iv i l  salvage to  rem une ra tion .”  

There are m any cases to  th e  same effect, and  i t  
was a d m itte d  th a t  dow n to  th e  A c t  o f  1853 the  
A d m ira lty  fre q u e n tly  c la im ed, and were awarded, 
salvage in  respect o f  such expenses as are referred 
to  in  I I.M .S . Thetis, b u t  th e y  never p u t fo rw a rd  
a n y  c la im  beyond repaym en t o f  th e ir  a c tua l 
expenses, and never c la im ed salvage in  respect o f  
th e  benefits conferred on th e  salved vessel b y  the  
w o rk  th e  vessel d id  a p a rt fro m  th e  c la im  fo r  
expenses. I  th in k  i t  q u ite  unnecessary to  go fu rth e r 
in to  th e  cases th a t  were c ite d  in  th e  course o f  the 
a rgum en t as to  th e  r ig h t  o f  th e  A d m ira lty  to  c la im  
salvage before th e  M erchant S h ipp ing  A c t o f  1853, 
repeated in  th e  A c t o f  1854, and now  con ta ined  in  
th e  conso lida ting  s ta tu te . As sect. 557 o f  th e  A c t 
o f  1894 m ere ly  reproduces th e  p rov is ions o f  the  
A c ts  o f  1853 and 1854, I  need n o t c ite  an y  o f  the 
s ta tu to ry  provis ions o the r th a n  sect. 557. T h a t 
section prov ides :

“  (1) W here salvage services are rendered b y  
an y  ship be longing to  H e r  M a jes ty  o r  b y  the  
com m ander o r  crew  the reo f, no c la im  sha ll be
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allowed fo r  any loss, damage, o r  r is k  caused to  
the  ship o r her stores, tack le , o r fu rn itu re , o r 
fo r  the  use o f  any stores o r o th e r artic les belonging 
to  H e r M ajesty, supplied in  o rder to  e ffect those 
services, o r fo r  any o the r expense o r loss sustained 
b y  H e r M ajesty  b y  reason o f  th a t  service, and no 
c la im  fo r  salvage services b y  th e  com m ander o r 
crew, o r p a rt o f the  crew o f any o f H e r M a jes ty ’s 
ships sha ll be f in a lly  ad jud ica ted  upon, unless 
th e  consent o f  th e  A d m ira lty  to  the  prosecution 
o f  th a t  c la im  is proved.

“  (2) A n y  docum ent p u rp o rtin g  to  give the 
consent o f  th e  A d m ira lty  fo r  the  purpose o f th is  
section and to  be signed b y  th e  Secretary to  the 
A d m ira lty  o r on his behalf, sha ll be evidence o f 
th a t  consent.

“  (3) I f  a c la im  is prosecuted and the  consent is 
n o t proved, th e  c la im  shall stand dism issed w ith  
costs.”
I t  w il l be observed th a t  th is  section does no t 

deprive  the  A d m ira lty  o f  the  legal r ig h t w h ich i t  
has to  say th a t  its  ships shall n o t be used fo r salvage 
services. As po in ted  o u t in  Kennedy on C iv il 
Salvage (2 nd ed it, a t p. 28) : “  V o luntariness on 
th e  p a rt o f the  sa lvor is equa lly  w ith  damages to  
th e  th in g  saved an essential e lem ent in  th e  con
s t itu t io n  o f  a salvage service. The salvage o f 
p ro p e rty  has been described as th e  service w hich 
vo lun tee r adventurers spontaneously render to  the 
owners in  th e  recovery o f  p ro p e rty  fro m  loss o r 
damage a t sea, under th e  respons ib ility  o f m ak ing  
re s titu tio n , and w ith  a lien  fo r  th e ir  rew ard. ‘ W h a t 
is a sa lvor ? ’ said L o rd  S tow ell in  The Neptune 
(1824, 1 Hag. A dm . a t p. 236). ‘ A  person w ho, 
w ith o u t any p a rticu la r re la tio n  to  a ship in  distress, 
proffers useful service and gives i t  as a vo lun teer 
adventu re r w ith o u t any p re -ex is ting  covenant th a t  
connected h im  w ith  the  d u ty  o f em p loy ing  h im self 
in  the  preservation o f  th a t  sh ip .’ I t  is to  be observed 
th a t,  except in  the  pecu lia r case o f  the  passenger 
on board a vessel in  distress, the  requ irem ent o f 
vo luntariness in  the  sa lvor is satisfied b y  the 
absence o f  any con trac tua l o r o ffic ia l ob liga tion . 
There is a un iversa l m ora l o b liga tion , where life  
o r  p ro p e rty  is in  p e ril a t sea, to  render every 
possible assistance in  its  p reservation. ‘ I t  is the 
d u ty  o f  a ll ships to  g ive succour to  others in  
distress ; none b u t a freebooter w ou ld  w ith h o ld  
i t . ’ ”  The la s t words are a q u o ta tio n  from  L o rd  
S tow e ll’s ju d g m e n t in  The Waterloo (1820, 2 Dods. 
433).

I t  is c lear fro m  th is  th a t ne ither a p riv a te  vessel 
no r a K in g ’s sh ip is under any o b liga tion  to  perfo rm  
salvage services. The  owners o f a K in g ’s sh ip 
m ay say w ith o u t any breach o f legal d u ty  : “  W e 
are n o t prepared to  undertake  salvage services to  
you r vessel. W e are a fra id  you  m ust w a it u n t il 
some o the r vessel comes along in  readiness to  
pro ffer v o lu n ta ry  salvage service, b u t i f  you  w ill 
en ter in to  an agreement w ith  us to  pay us fo r  the  
salvage services you  requ ire  us to  render we w il l  
render those services.”  The question fo r  de ter
m ina tion  here is w hether such a con tra c t is made 
in v a lid  and unenforceable b y  reason o f the express 
provisions o f the  M erchant S h ipp ing A cts . In  m y 
judgm en t, th e  provis ions o f those A cts  do no t 
have th a t  effect. I f  i t  had been so in tended, I  
should have expected the section to  read : “  W here 
salvage services are rendered b y  any sh ip  . . . 
w hether under con trac t or otherw ise, no c la im  sha ll 
be a llowed. . . .”

In  m y  ju d g m e n t, when th e  owners o f the  
yalverda were asked to  sign th e  con trac t w h ich  
th e y  signed in  th is  case, th e y  were e n tit le d  e ither 
t o sign o r to  refuse to  sign, and i f  th e y  had refused

to  sign and th e  ship had s t i l l  perform ed the  salvage: 
services, th e  owners o f the  K in g ’s ship w ou ld  h a v ii 
been p ro h ib ite d  b y  sect. 557 o f the  M erchant 
S h ipp ing A c t, 1894, fro m  recovering a n y th ing  fo r 
any loss, damage, o r r is k  caused to  the  sa lv ing 
ship such as stores, tack le , o r fu rn itu re , o r fo r  the  
use o f any stores, o r o ther artic les belonging to  
H is  M ajesty . B u t inasm uch as th e  A d m ira lty  
were under no ob liga tion  to  pe rfo rm  any salvage 
services whatsoever, th e y  cou ld  sell th e ir  freedom  
fro m  such ob liga tion  a t w hatever price  th e y  con
sidered r ig h t, p rov ided  th a t th e y  cou ld  induce the 
free agent o f the  ship w h ich  w anted  to  be salved 
to  agree to  th e  rem uneration th a t th e y  asked. 
The A d m ira lty  cou ld  lega lly  have said : “  O ur
ships are requ ired fo r o ther services, and we w ill 
n o t take  them  away from  usual and recognised 
duties fo r d iff ic u lt salvage services unless you agree 
to  pay us £ 1 1 ,0 0 0 .”  T hey cou ld  equa lly  have said 
w h a t th e y  d id  in  th is  case : “  Y ou  cannot have the 
services o f the  K in g ’s ships unless you agree to  
pay the  reasonable rem uneration you  w ou ld  have 
to  pay to  a p riva te  sa lvor.”  I  have n o t th o ug h t i t  
necessary to  sta te  in  de ta il the  facts th a t are so 
c lea rly  s ta ted in  the  award, and in  the  early  p a rt 
o f the  judgm en t o f Branson, J . As appears above, 
I  th in k  the  con trac t w h ich  the owners o f the salved 
ship entered in to  b y  th e ir  agent is a b ind ing  con
tra c t between the  A d m ira lty  and the  owners o f  the 
salved vessel.

A n o th e r question was raised in  th e  ease w ith  
regard to  the  construction  o f  th e  agreement, th a t 
is to  say :

“  Does th e  agreement mean th a t  th e  salvors 
were o n ly  asking fo r the  rem uneration w h ich  they  
were e n title d  to  recover, in  1he absence o f agree
m ent, under th e  M erchant S h ipp ing (Salvage) A c t, 
1916, s. 1 ? ”  In  m y  judg m e n t i t  is im possible so 
to  read the  con trac t. A t  th e  tim e  the  agreement 
was signed the  services o f salvage tugs were no t 
w ith in  the con tem pla tion  o f th e  parties, though 
in  fa c t a t a la te r period such services were 
rendered. T w o  o f the  ships in  respect o f 
w h ich  the  c la im  is made, nam ely, th e  Frobisher 
and th e  Guardian, had been standing b y  and 
g iv in g  assistance before the  date o f the  agree
m ent. The  Frobisher reached th e  ship on the  
m orn ing  o f the  22nd January  and proceeded to  
take  her in  tow . The  agreement provides th a t 
the  provisions o f the  agreement sha ll a p p ly  to  the 
services rendered before the  date o f  the agreement, 
the  25 th  January , as i f  th e y  had been w h o lly  
rendered a fte r th e  signing o f the agreement. I t  is 
im possible to  avo id  the  conclusion th a t the  agree
m ent has reference to  the  services rendered b y  the  
K in g ’s ships in  m aking  fas t to  the  Yalverda and 
s ta rtin g  to  tow  her to  a place o f safety. Clause 4 
o f the agreement provides th a t  the  rem uneration 
sha ll, i f  the services are successful or beneficial, 
consist o f a reasonable am ount o f salvage. I  th in k  
th a t means a reasonable am ount o f salvage in  
respect o f a ll th e  services rendered b y  G overnm ent 
vessels, and cannot possibly be confined to  services 
rendered b y  tugs o r such o ther vessels as are w ith in  
the  provisions o f th e  A c t o f 1916. The agreement 
w ent on to  p rov ide  fo r  paym ent o f ac tua l ou t-o f- 
pocket expenses in  case the  e fforts  o f the  sa lv ing  
ship were n o t successful. I t  seems to  me im pos
sible to  suppose th a t  th e  agreement was such as 
w ou ld  g ive a b e tte r resu lt to  the  A d m ira lty  in  ease 
o f non-success th a n  th e y  w ou ld  have had in  case 
o f success. The  c la im  o f the K in g ’s sh ip is, in  m y  
judgm en t, a c la im  no t fo r  salvage services, b u t a 
c la im  fo r  do ing these under an agreement, and 
there is no th ing  in  the  M erchant Sh ipping A c t, 1894, 
w h ich  renders such an agreement in v a lid  in  law .
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Branson, J .  in  his judgm en t especially re lied  on 
The Iodine  (3 N o t. o f  Cas. 140) and th e  ju d g m e n t 
o f Bankes, L .J . in  The Sarpen (13 Asp. M ar. L aw  
Cas. a t p . 374 ; 114 L .  T . Rep. a t  p . 1015 ;
(1916) P . a t p. 319). W ith  a ll respect to  the  
learned judge, I  do n o t th in k  th e  decision in  The 
Iodine  o r th e  ju d g m e n t o f  Bankes, L .J .,  to  w h ich  
I  have referred, a ffo rd  any a u th o r ity  fo r  th e  
p ropos ition  th a t  since th e  passing o f th e  M erchant 
S h ipp ing  A cts  th e  A d m ira lty  are e n tit le d  to  c la im  
to  be pa id  fo r  salvage due under express agree
m ent. X th in k  The Iodine  does con firm  th e  v ie w  
I  have a lready expressed th a t  th e  A d m ira lty  before 
th e  M erchant Sh ipp ing  A c t o f  1853 were e n tit le d  
to  c la im  salvage, th o ug h  i t  was usual to  c la im  a 
less rem unera tion  on account o f  th e  vessel being 
th e  p ro p e rty  o f th e  K in g . I t  seems to  me th a t  a l l  
th a t  is p roved b y  th e  m any cases c ite d  w ith  regard 
to  th e  r ig h ts  o f th e  K in g ’s ships before 1853 is th a t,  
th o ug h  th e y  were e n tit le d  to  m ake salvage cla im s, 
th e y  in  fa c t a lways confined th e ir  cla im s to  ou t-o f- 
pocke t expenses. The  ac tua l decision in  The 
Sarpen does n o t touch  th e  present case. The  
decision was th a t  th e  sa lv ing  ship there  was n o t a 
sh ip  belonging to  H is  M ajesty , and th a t  there fore  
her owners were e n tit le d  to  recover salvage. I  do 
n o t th in k  e ithe r th e  decision in  The Sarpen o r  the  
ju d g m e n t o f  Bankes, L .J . in  th a t  ease a ffo rd  any 
assistance to  th e  decision o f th e  present case.

Counsel fo r  th e  appellants re lied  on The M a tti 
(1918, P . 314), b u t I  th in k  i t  does n o t bear on th e  
question, as th e  towage agreement there  referred 
to  was n o t an agreement between th e  owners o f 
th e  M a tti and th e  A d m ira lty , b u t between the  
owners o f  th e  Nunthorpe, a p riv a te  vessel, and the  
owners o f th e  M atti.

There is a d m itte d ly  no case in  w h ich  i t  has been 
decided th a t  since the  M erchant Sh ipp ing  A c t, 1853, 
th e  A d m ira lty  as owners, on beha lf o f th e  Crown, 
o f a K in g ’s sh ip  cannot make a lega lly  b in d in g  
con tra c t under w h ich , in  considera tion o f  the  
sh ip ’s g iv in g  salvage assistance w h ich  i t  was n o t 
bound to  g ive , th e  owners o f th e  salved ship 
prom ise paym en t fo r  th e  salvage services. As 
there  is no express p rov is ion  th a t  th e  A d m ira lty  
sha ll pe rfo rm  salvage services, I  th in k  there  is 
n o th ing  in  sect. 557 o f th e  A c t o f 1894 w h ich  makes 
i t  illega l fo r  th e  A d m ira lty  to  agree th a t  i f  they 
do th a t  w h ich  th e y  are no t bound to  do, i.e., stand 
b y  th e  ship and to w  her to  safe ty, th e y  are to  
receive rem uneration, o r w h ich  renders a prom ise 
to  pa y  fo r  such services made b y  th e  owners o f  the  
salved sh ip  ille g a l and vo id .

F o r these reasons I  agree w ith  th e  learned 
a rb itra to r  and w ith  Branson, J . th a t  the  A d m ira lty  
are e n tit le d  to  recover th e  rem unera tion  p rov ided  
fo r  in  the  agreement w h ich  was free ly  signed b y  
th e  agent o f  th e  salved ship, w ho m ust be taken  to  
have know n the  la w  and  the  provis ions o f  the  
M erchant Sh ipp ing  A c ts  and, n o tw ith s ta n d in g  
those provis ions, to  have been w illin g  in  case the  
services were rendered to  pay in  th e  same w a y  as 
he w ou ld  have had to  pay a p riv a te  vessel under
ta k in g  the  services w ith o u t an agreement. I  am  
o f  op in ion  th a t  th e  a rb itra to r ’s decision and  th a t  o f  
B ranson, J . should be upheld, and th a t  th is  appeal 
should be dismissed w ith  costs ; b u t, as m y  b re th ren  
are o f  th e  co n tra ry  op in ion , th e  appeal w ill be 
a llowed w ith  costs.

Slesser, L.J.— In  th is  case I  absta in  fro m  express
in g  any v iew  as to  th e  pos ition  regard ing th e  e fficacy 
o f  c la im s fo r  salvage services rendered b y  a n y  ships 
belonging to  H is  M ajesty , a p a rt fro m  leg is la tion.

In  m y  op in ion , the  whole m a tte r  w h ich  fa lls  to  
be considered in  th is  case is w hether th e  e ffect o f

sect. 557 o f  the  M erchant S h ipp ing  A c t, 1894 ( in  
e ffect conso lida ting  th e  e a rly  sections o f  th e  A cts  
o f  1853 and 1854) has taken  aw ay fro m  th e  Crown 
r ig h ts  w h ich  i t  w ou ld  otherw ise possess and, i f  
i t  has so deprived  the  Crown o f  pow er to  c la im  
fo r  salvage services, to  w h a t e x te n t the  res tr ic tio n  
o f  r ig h ts  has been carried ; to  w h ich  m us t be 
added th e  prob lem  w hether, n o tw ith s ta n d in g  the  
re s tr ic tive  leg is la tion , a special agreement can be 
made to  pa y  th e  Crown as sa lvor and w hether the  
r ig h ts  o f  defendants to  seek p ro tec tion  in  the  
sta tu tes  fro m  cla im s can be made the  sub ject o f 
w a iver.

The whole leg is la tion  w h ich  has to  be considered 
fo r  th is  purpose is now con ta ined  in  sect. 557 o f  
th e  M erchant S h ipp ing  A c t, 1894, sub-ss. (1 ) and
(3), toge the r w ith  sect. 1 o f  th e  M erchant S h ipp ing  
(Salvage) A c t,  1916. The language o f the  re levan t 
section o f  th e  1894 A c t is as fo llow s :

“  Sect. 557. (1) W here salvage services are
rendered b y  an y  ship belonging to  H e r M a jes ty  
o r b y  th e  com m ander o r  crew thereo f, no c la im  
sha ll be a llow ed fo r  any loss, damage o r r is k  
caused to  th e  ship o r  her stores, tack le , o r fu rn i
tu re , o r  fo r  th e  use o f  any stores o r o the r artic les 
be longing to  H e r M ajesty , supp lied in  o rder to  
e ffect those services, o r fo r  any o th e r expense o r 
loss sustained b y  H e r M a jesty  b y  reason o f  th a t  
service, and no c la im  fo r salvage services b y  the  
com m ander o r crew, o r p a rt o f  th e  crew o f  any 
o f  H e r M a jes ty ’s ships shall be f in a lly  ad jud ica ted  
upon, unless th e  consent o f  th e  A d m ira lty  to  
th e  prosecution o f  th a t  c la im  is p roved .”

“  (2) A n y  docum ent p u rp o rtin g  to  g ive the  
consent o f th e  A d m ira lty  fo r  th e  purpose o f  th is  
section and to  be signed b y  th e  Secretary to  
th e  A d m ira lty  o r on his beha lf sha ll be evidence 
o f  th a t  consent.”

“  (3) I f  a c la im  is prosecuted and th e  consent is 
n o t proved , th e  c la im  sha ll s tand  dismissed w ith  
costs.”
T h a t o f  the  1916 A c t, s. 1 , conta ins the  fo llo w in g  

provis ions :
1 . “  W here salvage services are rendered b y  

a n y  ship be longing to  H is  M a jes ty  and th a t  sh ip 
is a sh ip  specia lly equ ipped w ith  salvage p la n t, 
o r  is a tu g , th e  A d m ira lty  sha ll n o tw ith s ta n d in g  
a n y th in g  conta ined in  section five  hundred  and 
fifty -seven  o f  th e  M erchant S h ipp ing  A c t, 1894, 
be e n tit le d  to  c la im  salvage on beha lf o f  H is  
M a jes ty  fo r  such services, and sha ll have th e  
same r ig h ts  and remedies as i f  th e  ship rendering 
such services d id  n o t belong to  H is  M a jes ty .”
In  the  present case, in  so fa r  as services were 

rendered b y  ships w h ich  fa ll w ith in  the  1916 A c t, 
as specia lly  equipped w ith  salvage p la n t o r as a tu g , 
th e  appellants a d m it th a t  under the  agreement 
da ted  th e  25 th  January , 1935, between themselves 
and  th e  A d m ira lty , th e  rem unera tion  m ay be fixed  
b y  a rb itra tio n , and th e y  do n o t d ispute  th e ir  
l ia b il i ty .  Th is  covers the  tw o  ships the  Creole and 
th e  Sandboy, b u t w ith  regard to  the  c la im  fo r 
salvage rem unera tion  in  respect o f  the  Frobisher, 
th e  Guardian, and th e  Orange Leaf, vessels no t 
w ith in  the  1916 A c t, th e y  say th a t  th e  provis ions 
o f  sect. 557 o f  th e  1894 A c t th a t  “  no c la im  shall 
be a llowed fo r  an y  loss, damage o r r is k  caused 
to  th e  ship o r he r stores, tack le  o r fu rn itu re , o r 
fo r  the  use o f an y  stores o r o th e r artic les belonging 
to  H e r M a jes ty  supplied in  o rder to  e ffect those 
services,”  preclude the  c o u rt fro m  en te rta in in g  
an y  such c la im  ; and th a t ,  n o tw ith s ta n d in g  a 
special agreement, i f  any, to  pay the re fo r.

I t  was argued b y  counsel fo r  th e  appellants th a t 
in  so fa r  as these m atte rs  are n o t cla im able, the
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salvage agreement w h ich  has been c ite d  b y  m y  
L o rd  o f  the  25 th  January , 1935, m ust be read as 
a p p ly in g  o n ly  to  services c la im able  b y  s ta tu te , 
th a t  is, th e  services o f  com m ander and crew under 
sub-sect. (1) o f  sect. 557 o f  th e  1894 A c t, o r under 
th e  1916 A c t, and th a t  th e  parties  m ust be taken  
to  have con trac ted  w ith  a know ledge o f  th e  e x is tin g  
law . I n  m y  v iew , th is  co n ten tion  fa ils  ; e ithe r 
the re  is pow er in  th e  parties  b y  special agreement 
to  produce a lega l re la tio n , n o tw ith s ta n d in g  the  
s ta tu te , w h ich  m ay  deal w ith  a ll services rendered, 
o r the re  is no such power. In  th e  la t te r  case, the  
agreem ent cannot operate upon th e  excluded 
m a tte rs . In  th e  fo rm e r v iew , i f  th e  parties  can 
co n tra c t w ith o u t lim ita t io n , the re  is n o th in g  in  
th e  language o f  th e  co n tra c t to  show th a t  any 
d isc r im in a tio n  is made between salvage ships and 
tugs and the  services o f  officers and men fo r  salvage 
genera lly  and th e  o th e r m a tte rs  dea lt w ith  in  
sect. 557. T h e ir  agreem ent as such is e n tire ly  
general in  its  te rm s and prov ides fo r  rem unera tion  
fo r  a n y  services rendered.

I  have, however, come to  th e  conclusion th a t  
th e  learned counsel is r ig h t  when he says th a t  th is  
co u rt has no ju r is d ic tio n  to  e n te rta in  a c la im  fo r  
services w h ich  have been m entioned  as excluded 
b y  th e  section. T he  language appears to  me to  be 
express in  its  te rm s, and I  th in k  th a t  he is r ig h t 
when he contends th a t  th e  learned judge  was in  
e rro r in  app ly in g  th e  p rinc ip les o f w h a t is genera lly  
know n as “  co n tra c tin g  o u t ”  to  th is  case. I t  is 
tru e , as th e  learned judge  observes, th a t  the re  are 
cases where p rov is ions in  a s ta tu te  fo r  th e  benefit 
o f  a p a rt ic u la r  person o r class o f persons m ay  be 
w aived b y  them . Quilibet renuntiare potest ju r i  
pro se introducto. B u t  though  e q u ity  m ay in te r 
fere to  p reven t th e  m ach ine ry  o f  an A c t o f P a rlia 
m ent being used b y  a person to  defeat equities 
w h ich  he has h im s e lf raised, so as to  get r id  o f a 
w a ive r created b y  h is own acts, cond itions imposed 
b y  sta tu tes  w h ich  authorise  legal proceedings to  
be taken , w h ich  are essential to  g ive ju r is d ic tio n , 
cannot be w a ived  n o r p rov is ions w h ich , in  term s, 
exclude th e  r ig h t  to  c la im . C onditions precedent 
to  ju r is d ic tio n  cannot be w aived : (per P o llock , B . 
in  Westmore v. Paine, 64 L .  T . Rep. a t p . 57 ; 
(1891) 1 Q. B . a t p . 484). See, fo r  an exam ple of 
th e  fo rm e r class, Wilson v . MacKintosh  (70 L .  T . 
Rep. a t p . 538 ; (1894) A . C. a t p . 134), per D avey, 
L .J .  a case o f a w a ive r o f  an o b lig a tio n  to  file  a 
case w ith in  a ce rta in  tim e , a decision o f  th e  P r iv y  
C o u n c il; so also, in  dea ling w ith  a case under th e  
P u b lic  H e a lth  A c t, 1875, where i t  was alleged th a t  
th e  l im it  o f tim e  fo r  b ring in g  o f ac tion  had exp ired, 
th e  w hole C ourt o f A ppea l seem to  have been o f 
op in ion  th a t  th e  w a ive r o f such a r ig h t was possible, 
th o ug h  on th e  facts the re  was no w a ive r in  th a t  
case : (M id land  Railway Company v .  Withington 
Local Board (1883), 49 L .  T . R ep. 489 ; 11 Q. B . 
D iv .  788). T he  m a tte r  is v e ry  c le a rly  s ta ted  in  
Parkgate Iro n  Company v .  Coates (22 L .  T . Rep. 
a t p . 658 ; L .  Rep. 5, C. P . a t p. 637), where notice 
o f  appeal and se cu rity  was requ ired  b y  s ta tu te , 
where, in  th e  language o f B o v il,  C.J. such notice 
“  seems to  me to  have been in tended  fo r  the  
benefit o f th e  respondent. I t  is n o t a m a tte r  w ith  
w h ich  th e  p u b lic  are concerned. I f  th is  be so, i t  
fa lls  w ith in  th e  ru le  th a t  e ith e r p a rty  m ay w aive 
p rovis ions w h ich  are fo r  h is ow n benefit.”  The 
ease o f Griffiths v . E arl of Dudley (1882, 47 L .  T . 
Rep. 1 0  ; 9 Q. B . D iv . 357), c ite d  b y  th e  learned 
judge , is ano the r exam ple o f th e  same p rinc ip le .

T he  c r it ic a l question to  be answered in  th is  case 
is w he the r th e  p rov is ion  in  sect. 557 can be waived 
in  th e  in te res t o f  a l im ite d  class, as in  th e  present 
case, b y  induc ing  th e  A d m ira lty  to  pe rfo rm  services

w h ich  o therw ise th e y  m ig h t n o t p e rfo rm  o r were, a t 
m ost, under an im p erfe c t o b lig a tio n  to  pe rfo rm  b y  
p rom is ing  to  p a y  th e m  fo r  such services, o r w he ther 
th is  section, r ig h t ly  regarded, is n o t one o f general 
p u b lic  p rov is ion  extend ing  beyond a p a rtic u la r  class. 
C onditions enabling  o r d isab ling  fo r  th e  general 
purpose o f th e  p u b lic  cannot be w a ived  : (Attorney- 
General o f  New South Wales v . Bertrand, 1867, 
16 L .  T . R ep. 752 ; L .  Rep. 1 P . C. 520 ; Re 
Stapleford Colliery Company; Barrow's case, 1880, 
42 L .  T . Rep. 891 ; 14 Ch. D iv .  432). The  d is
t in c t io n  appears to  me to  be a v a lid  one to  be 
d raw n  between sta tu tes  dea ling w ith  procedure or 
p r iv a te  r ig h ts  o r lim ita tio n s  w h ich  m ay be 
renounced, and specific p u b lic  enactm ent denying  
ju r is d ic tio n  to  hear th e  action.

In  th e  present case I  see no reason to  assume 
th a t  sect. 557 is m ere ly  inserted fo r  th e  p ro tec tion  
o f  th e  class o f  persons w ho m ay  receive salvage 
services fro m  H is  M a jes ty ’s ships. There hav ing  
arisen in  th e  m any cases w h ich  have been c ited  
considerable d o u b t as to  th e  e x te n t o f th e  C row n’s 
r ig h t in  these m atte rs , I  th in k  th a t  th e  A c t o f 
1853 was concerned unam biguous ly  to  declare th e  
law  so th a t  a l l  pa rties , th e  A d m ira lty , th e ir  officers 
and men, th e  owners o f ships and th e  p u b lic  a t 
large m ig h t know  th e  ex ten t o f  th e  l ia b il ity .  The  
ve ry  na ture  o f  th e  duties o f  H is  M a jes ty ’s ships 
p r im a r ily  to  defend H is  Sovere ignty ind icates th e  
p u b lic  na tu re  o f acts w h ich  arise fro m  devia tions 
fro m  th a t  d u ty  in vo lve d  in  salvage operations and 
th e  like . M oreover, th e  language o f sect. 485 
o f  th e  A c t o f 1854 now  s u b s ta n tia lly  em bodied in  
the  la t te r  p a rt o f  sub-sect. (1) o f sect. 557 o f th e  
A c t o f 1894, a sub ject m a tte r  dea lt w ith  in  p a rt 
in  1 2  Anne, S ta t. 2 , c. 12 (now  repealed), w h ich  
now , in  its  fin a l fo rm , lim its  th e  r ig h ts  o f  officers 
and men o f H is  M a jes ty ’s ships to  c la im  salvage 
w ith o u t th e  consent o f  th e  A d m ira lty , po in ts  to  the  
p u b lic  na ture  o f th e  leg is la tion . I t  is pro publico 
introducto.

The discussion before us on p u b lic  d u ty  does n o t 
seem to  ca rry  th e  m a tte r  any fu rth e r , fo r, i f  the  
s ta tu te  be o f  general app lica tio n , p u b lic  p o licy  
c le a rly  requires th e  observance o f  its  provis ions ; 
privalorum  conventio ju r i  publico non derogat. I f  
i t  were n o t fo r  the p u b lic  purposes, i t  is d if f ic u lt  to  
see w h a t p o lic y  is served b y  p reven ting  the  
A d m ira lty  fro m  c la im ing  rem unera tion  fo r  services 
w h ich  m ig h t o therw ise, conce ivably, n o t be 
rendered.

B e ing  o f op in ion , as I  have s ta ted, th a t  the  
p ro h ib itio n  o f th e  r ig h t to  c la im  fo r  th e  services is 
general in  its  na tu re  and n o t enacted sole ly fo r  the  
benefit o f  those persons w ho are to  receive the  
services, I  come to  th e  conclusion th a t  th e  leg isla
t io n  is o f th e  k in d  w h ich  cannot be w aived, and 
th a t  th is  co u rt has no ju r is d ic tio n  to  en te rta in  a 
c la im  fo r  th e  services b y  th e  section excluded. 
S co tt, L .J . hav ing  a rrive d  a t th e  same conclusion, 
i t  fo llow s th a t ,  in  th e  op in ion  o f th e  m a jo r ity  o f  th e  
co u rt, th is  appeal succeeds.

Scott, L.J.— T h is  is an appeal b y  th e  owners o f 
a salved sh ip , cargo and fre ig h t against a decision 
o f B ranson, J . upon  a ease sta ted b y  an a rb itra to r. 
I t  raises questions as to  th e  m eaning o f sect. 557 
o f th e  M erchant S h ipp ing  A c t, 1894 ; as to  the 
tru e  in te rp re ta tio n , in  th e  lig h t  o f th a t  section, 
o f  a ce rta in  salvage agreement between the 
A d m ira lty  and th e  owners o f th e  ship, cargo and 
fre ig h t in  a pos ition  o f  present p e ril ; and, i f  th a t  
agreem ent be in te rp re ted  in  one w ay, as to  w hether 
ce rta in  cla im s made b y  th e  A d m ira lty  in  th e ir  own 
in te res t, i.e. on beha lf o f th e  Crown, and assessed
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b y  th e  learned a rb itra to r  a t 45001, are, n o tw ith 
stand ing  th e  s ta tu te , le g a lly  enforceable under 
th e  agreement so construed. These three questions 
o f  law  m ay be p u t s h o rtly  : (1) W h a t does the  
agreement mean ? (2) W h a t does sect. 557 mean ?
and (3) Is  th e  apparent scope o f th e  agreement 
in d ire c t ly  c u t dow n th ro u g h  th e  s ta tu te  m aking  
i t  w h o lly  o r p a r t ly  unenforceable ?

I t  w i l l  be convenient, however, before d is
cussing question (1 ) to  begin b y  qu o ting  in  fu l l  the  
o n ly  tw o  s ta tu to ry  prov is ions w h ich  have to  be 
considered in  th e  course o f th is  judgm en t. Sect. 557 
is  as fo llow s :

“  (1) W here salvage services are rendered 
b y  an y  ship belonging to  H e r M a jes ty  o r b y  the  
com m ander o r crew thereo f, no c la im  sha ll be 
a llowed fo r  an y  loss, damage, o r r is k  caused to  
th e  ship o r he r stores, tack le , o r fu rn itu re , o r fo r 
th e  use o f any stores o r o th e r artic les belonging 
to  H e r M a jesty , supp lied  in  order to  effect those 
services o r fo r  any o the r expense or loss sustained 
b y  H e r M a jes ty  b y  reason o f  th a t  service, and 
no c la im  fo r  salvage services b y  th e  comm ander 
o r crew, o r p a rt o f  th e  crew o f any o f  H e r 
M a jes ty ’s ships sha ll be f in a lly  ad jud ica ted  upon, 
unless th e  consent o f th e  A d m ira lty  to  th e  
prosecution o f th a t  c la im  is p roved .”

(2) A n y  docum ent p u rp o rtin g  to  g ive the  
consent o f  th e  A d m ira lty  fo r  th e  purpose o f th is  
section, and to  be signed b y  th e  Secretary to  
th e  A d m ira lty  o r on h is behalf, sha ll be evidence 
o f th a t  consent.”

“  (3 ) I f  a c la im  is prosecuted and th e  consent 
is n o t proved , th e  c la im  sha ll s tand  dismissed 
w ith  costs.”
The h is to ry  o f  th e  section is th is  : The  f irs t 

p a rt o f sub-sect. ( 1 ) p ro h ib it in g  ce rta in  claim s 
was o r ig in a lly  in troduced  as sect. 39 o f  the  
M erchant S h ipp ing  L a w  Am endm ent A c t, 1853 
(w h ich  is p rin te d  in  th e  K in g ’s P r in te r ’s copy 
o f th e  sta tu tes  a fte r  sect. 40). The  w o rd ing  was 
p ra c tic a lly  th e  same as th a t  o f the  f irs t h a lf  o f 
sect. 557, sub-sect. (1), to -d a y . I n  th e  consoli
da ting  M erchant Sh ipp ing  A c t o f 1854, sect. 39 
o f th e  1853 A c t became sect. 484. In  th e  1853 
A c t there  was no th ing  equ iva len t to  th e  second 
p a rt o f sub-sect. (1) and sub-sects. (2) and (3) 
o f sect. 5 5 7 , b u t an enactm ent on th e  subject 
o f th e  consent o f th e  A d m ira lty  to  proceedings 
b y  th e  comm ander o r crew o f  H e r M a jes ty ’s ships 
on lines s im ila r to  those in  sect. 557 o f th e  1894 
A c t was inc luded in  th e  1854 A c t as sect. 485. 
In  1894, th e  substance o f  sect. 485 was re-enacted 
in  th e  second h a lf  o f  sub-sect. (1) o f sect. 557, 
a lthough  th e  deta ils  as to  procedure and p ro o f of 
consent contained in  sub-sects. (2) and (3) o f 
sect. 5 5 7  are somewhat d iffe re n t fro m  those in  
sect. 485 o f th e  1854 A c t. So fa r as th e  present 
appeal is concerned th e  ne t resu lt is th a t  the 
re levan t p a rt o f  sect. 557 o rig in a lly  became la w  in  
an am endm ent A c t in  th e  year 1853.

T h a t p a rt o f  sect. 557 was amended b y  sect. 1 
o f th e  M erchant S h ipp ing (Salvage) A c t, 1916. 
Sect. 1 is as fo llow s :

“  W here salvage services are rendered b y  any 
ship belonging to  H is  M a jesty  and th a t  ship 
is a sh ip  specia lly equipped w ith  salvage p la n t, 
o r is a tu g , th e  A d m ira lty  sha ll, no tw ith s ta n d in g  
a n y th in g  conta ined in  section five  hundred  and 
fifty -seven  o f th e  M erchant S h ipp ing A c t, 1894, 
be e n tit le d  to  c la im  salvage on b e h a lf o f H is  
M a jes ty  fo r  such services, and sha ll have the  
same righ ts  and  remedies as i f  the  ship rendering 
such services d id  n o t belong to  H is  M a jes ty .”

The  facts have a lready been su ffic ie n tly  sum 
marised b y  Greer, L . J . ; th e y  are c le a rly  and  fu l ly  
s ta ted in  th e  award. F o r th e  purpose o f  con
s tru in g  th e  agreement (and p a rtic u la r ly  in  v iew  
o f ce rta in  passages in  th e  learned judge ’s ju d g 
m ent), i t  is desirable to  set o u t a good deal o f i t  
in  extenso. A t  th e  m om ent o f its  execution th e  
salvage services had a lready been s ta rted , b u t 
no th ing  tu rn s  on th a t  fa c t, and th e  clause o f  th e  
agreement re la tin g  to  i t  need n o t concern us. 
The  agreement was made between an agent fo r  
owners o f th e  sh ip  (the re in a fte r ca lled th e  m aste r 
o r owner), cargo and  fre ig h t o f th e  one p a rt and  
th e  A d m ira lty  o f  th e  o ther. The  re levan t parts  
are th e  fo llo w in g  :—

“  Clause 1 . T he  A d m ira lty  agree to  use such 
endeavours as th e y  o r th e ir  officers m ay in  th e ir  
absolute d iscre tion  th in k  f i t  to  salve o r assist 
th e  sh ip  Valverda and her cargo and fre ig h t 
i f  any, and th e  m aster (o r owner) hereby engages 
th e  services o f the  A d m ira lty  fo r  such purposes-

“  Clause 3. The  rem uneration under th is  
agreement fo r  any services rendered sha ll, unless 
agreed w ith  th e  A d m ira lty , be fixe d  b y  a rb itra tio n  
in  London, as here ina fte r prov ided .

“  Clause 4. T he  rem unera tion  sha ll, i f  th e  
services are successful o r beneficial, consist o f  a 
reasonable am ount o f  salvage.

“  Clause 5. I f  th e  services are n o t successful 
o r beneficial, then  th e  ac tua l ou t-o f-pocke t 
expenses incu rred  b y  o r on beha lf o f  the 
A d m ira lty  in  the  endeavours to  salve o r assist 
th e  said sh ip and her cargo and fre ig h t, tog e th e r 
w ith  com pensation n o t exceeding 350/. fo r  any 
loss o r damage incu rred  in  such endeavours, 
sha ll be th e  measure o f  th e  rem unera tion  payab le  
to  the  A d m ira lty  under th is  agreement, b u t 
there  sha ll n o t be inc luded in  the  said expenses 
o r compensation any charge fo r  th e  use o f  an y  
sh ip  o r tu g  belonging to  H is  M ajesty.

“  Clause 6 . The  A d m ira lty  sha ll, a fte r  th e  
te rm in a tio n  o f th e  services, n o t ify  th e  C om m ittee 
o f  L lo y d ’s o f th e  am ount fo r  w h ich  th e  A d m ira lty  
m ay  requ ire  secu rity  to  be given.

“  Clause 7. Pending th e  com p le tion  o f  th e  
secu rity  as aforesaid th e  A d m ira lty  sha ll have 
a m aritim e  lie n  on the  p ro p e rty  salved fo r  th e ir  
rem unera tion , and th e  m aster (o r owner) hereby 
undertakes no t to  rem ove o r to  p e rm it th e  
rem ova l w ith o u t th e  consent o f th e  A d m ira lty  
o f th e  p ro p e rty  salved o r a n y  p a rt the reo f fro m  
th e  p o rt o f o r th e  place o f  sa fe ty to  w h ich  th e  
p ro p e rty  is taken  o r a t  w h ich  i t  is le f t  b y  the  
A d m ira lty  on th e  com ple tion  o f  th e  salvage 
services u n t i l  secu rity  has been g iven to  th e  
sa tis fac tion  o f  th e  com m ittee  o f L lo y d ’s. In  
considera tion o f  th is  und erta k in g  the  A d m ira lty  
engage n o t to  arrest o r de ta in  th e  p ro p e rty  
salved unless th e  se cu rity  be n o t g iven  w ith in  
fourteen  days o f the  te rm in a tio n  o f th e  services 
o r th e  A d m ira lty  have reason to  believe th a t  
th e  rem ova l o f th e  p ro p e rty  salved is contem 
p la ted  co n tra ry  to  th e  above undertak ing .

“  Clause 8 . T he  am oun t o f th e  rem unera tion  
payable under th is  agreement, and an y  o th e r 
question w h ich  m ay  arise o u t o f  th is  agreement, 
sha ll be referred to  th e  sole a rb itra tio n  o f  an 
a rb itra to r  to  be appoin ted  b y  th e  C om m ittee o f  
L lo yd s .”
Before the  a rb itra to r  no d ispute  arose as to

H .M .S . Sandboy and  H .M . y a rd c ra ft Creole, w h ich  
fe ll fo r  a ll purposes w ith in  the  1916 exception to  
sect. 557 o f  the  M erchant Sh ipp ing  A c t, 1894.

P ar. 10 o f  the  aw ard says : The A d m ira lty  con
tended th a t  b y  v ir tu e  o f  th e  te rm s o f  the  salvage
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agreem ent hereinbefore refe rred  to  th e y  were 
e n t it le d  to  c la im  in  respect o f  th e  services o f  a ll 
five  ships. T hey fu r th e r  contended th a t  apa rt 
fro m  th e  said agreement th e y  w ou ld , in  th e  c ircu m 
stances above set ou t, have been e n tit le d  so to  
c la im .

B y  par. 12 th e  learned a rb itra to r  uphe ld  the  
above con ten tion  and  awarded 1 1 ,0001 . as a lu m p  
sum  payable under th e  te rm s o f  th e  agreement, 
the  question o f  d is tr ib u tio n  as between th e  Crown as 
owners o f  H is  M a jes ty ’s ships and th e  commanders 
an d  crews n o t hav ing  been referred to  h im . The 
question  le f t  to  th e  co u rt in  par. 13 was : “  W he ther 
upon th e  fac ts  hereinbefore set o u t th e  A d m ira lty  
are e n tit le d  in  la w  to  salvage rem unera tion  in  
respect o f  the  services o f  H .M .S . Frobisher, H .M .S . 
Guardian, and H .M .S . Orangeleaf, and b y  par. 15 
he fix e d  a t  65001., th e  figu re  to  w h ich  th e  aw ard 
shou ld  be reduced i f  pa r. 13 should be answered 
b y  th e  co u rt in  th e  negative , 45001. th u s  be ing the  
sum  a t w h ich  he assessed th e  services o f  the  three 
ships n o t w ith in  th e  1916 A c t.

Q uestion (1).-—W h a t does th e  agreement mean ? 
Does its  language cover th e  c la im s to  w h ich  pa r. 13 
o f  th e  aw ard relates ? Assum ing th a t  th e  agree
m en t was one in to  w h ich  i t  was open fo r  th e  parties 
to  en ter, th e  learned judge  has he ld  th a t  the  a rb i
t r a to r ’s in te rp re ta tio n  was r ig h t  i f  the  agreement 
is  to  be construed as “  an agreem ent between tw o  
parties  sui ju r is  and accord ing to  th e  m eaning o f 
th e  language used w ith o u t reference to  a n y th in g  
else.”  B y  th is  hypothesis, he in tended  to  e lim ina te  
n n y  d is a b ility  res ting  b y  la w , e ith e r u n w ritte n  o r 
s ta tu to ry , upon  th e  A d m ira lty , and possib ly  also 
upon owners desiring  to  co n tra c t w ith  the  
A d m ira lty . On th a t  hypothesis I  should concur 
in  h is  in te rp re ta tio n . B u t  to  make the  hypothesis 
a t  a ll was, I  th in k ,  a m istake  ; i t  cou ld  n o t help 
in  th e  so lu tion  o f  th e  f irs t  question o f  th e  case, 
nam e ly , w h a t is th e  m eaning o f  th e  agreem ent in  
th e  lig h t  o f  th a t  lega l d is a b ility  ? Does n o t the 
■statutory in h ib it io n  necessitate an in te rp re ta tio n  
w h ich  w i l l  re s tr ic t th e  w ide m eaning o f  clauses 
1 and  3 to  such c la im s fo r  salvage rem unera tion  
as th e  law , w r it te n  and u n w ritte n , a llows e ithe r the 
A d m ira lty  o r  th e  personnel o f  H is  M a jes ty ’s vessels 
to  m ake fo r  th e  use o f  H is  M a jes ty ’s ships ? On th is  
■question o f  cons truc tion  i t  is to  be observed th a t  
th e  agreem ent was on th e  p rin te d  “  A d m ira lty  
S tanda rd  fo rm  o f  Salvage Agreem ent ”  w h ich  was 
established in  1917— ju s t a fte r  the  A c t o f  1916 
came in to  force. T o  ships com ing w ith in  th a t  
A c t  i t  w o u ld  be w h o lly  applicable, b u t  when used fo r  
H is  M a jes ty ’s ships n o t o f  th e  k in d  w ith in  th a t  A c t, 
•d ifficu lt questions o f  in te rp re ta tio n  are le f t  open. 
T h e  agreem ent does n o t in  express te rm s say th a t  
i t  is in tended  to  confer on th e  A d m ira lty  th e  r ig h t 
t o  c la im , and to  impose upon th e  “  m aster o r ow ner”  
th e  co rre la tive  o b lig a tio n  to  pa y  rem unera tion  o f  
th e  k in d  fo rb id d e n  b y  th e  s ta tu te . N o r does the 
mere fa c t th a t  th e  A d m ira lty  are co n trac ting  
pa rties  th ro w  an y  lig h t  on th e  p rob lem  o f  con
s tru c tio n  ; fo r  th e  agreem ent covers various 
services fo r  w h ich  th e  A d m ira lty  cou ld  c la im  on 
th e ir  ow n b e h a lf ; and, fo r  th e  rest, th e  A d m ira lty  
were p la in ly  a c tin g  in  th e  m a tte r  as agents fo r  the  
comm anders and  crews o f  H is  M a jesty ’s vessels in  re 
spect o f  personal services to  be rendered b y  th e  la tte r . 
W h a t is the re  th e n  in  th e  language o f  th e  agree
m en t to  ju s t i fy  ou r in te rp re tin g  i t  as in tended  to  
en la rge  the  A d m ira lty ’s r ig h ts , e ith e r on th e ir  own 
b e h a lf o r  on beha lf o f  officers and m en, beyond 
th e  l im its  a llow ed b y  law , so as to  g ive  th e m  a 
rem une ra tion  to  w h ich , w ith o u t an agreement, 
th e y  w o u ld  have no r ig h t  ?

Whatever the unwritten law was before 1853,

th e  m a in  p rov is ion  o f  sect. 557 has been on the  
s ta tu te  book since th a t  year, and  is b y  fa r  th e  m ost 
im p o r ta n t o f  a ll “  su rround ing  circumstances ”  
w h ich  can th ro w  l ig h t  on th e  in te rp re ta tio n  o f  the 
agreem ent. I f  i t  was th e  in te n tio n  o f  th e  parties 
to  exclude th e  opera tion  o f  th e  s ta tu te  th e y  could 
easily have said so. I  see no such express words 
as seem to  me necessary to  do th a t .  I t  seems to  
me to  fo llo w  th a t  i f  i t  is possible to  construe the  
agreement as lim ite d  to  “  a llow ed ”  c la im s th a t  
cons truc tion  m u s t be r ig h t.  I  agree w ith  the 
learned judge  and th e  learned a rb itra to r  th a t  apa rt 
fro m  th e  legal in h ib it io n  th e  w ide r m eaning o f  
the  agreement w o u ld  be th e  m ore n a tu ra l, b u t  on 
the  w hole, a lthough  n o t w ith o u t doub t, I  th in k  
th a t  the  agreem ent can, and there fo re  should, 
be construed in  th e  na rrow er sense o f  an under
ta k in g  to  pa y  such salvage rem unera tion  as is no t 
barred  b y  th e  co n jo in t ope ra tion  o f  the  tw o  A cts  
o f  1894 and 1916, and no more. I t  fo llow s th a t  on 
th is  f irs t  g round  I  answer th e  a rb itra to r ’s question 
in  th e  negative.

B u t i f  m y  in te rp re ta tio n  is w rong  and th a t  o f  
Branson, J . is r ig h t,  and fo r  th a t  reason th e  agree
m en t does expressly cover th e  banned heads o f  
salvage rem unera tion , m y  fu r th e r  questions Nos. 
(2) and (3) arise (nam ely, as to  the  m eaning o f  
sect. 557 and as to  its  e ffect upon th e  agreement), 
and th e  answers to  th e m  m ay  lead to  the  same 
p ra c tica l resu lt, as m y  answer to  question N o. 1.

Q uestion (2).— The m eaning o f  sect 557. I  do 
n o t th in k  th a t  there  can be any rea l d ispu te  about 
th e  m eaning o f  th e  section ; th e  words “  no c la im  
. . . sha ll be a llow ed fo r  (x), (y), (z),”  are too  
p la in . I t  is, indeed, conceded on beha lf o f  the  
A d m ira lty  th a t  th e  whole o f  th e  45001. o f  rem unera
t io n  described in  par. 13 o f  th e  aw ard fa lls  s tr ic t ly  
w ith in  the  category o f  cla im s fo r  rem unera tion  
w h ich  th e  section says “  sha ll n o t be a llow ed,”  and 
th a t  in  a salvage action  in  th e  A d m ira lty  D iv is io n , 
had there  been no agreem ent, th e  A d m ira lty  suing 
as p la in tif fs  w o u ld  have fa iled  to  get ju d g m e n t fo r  
the  4500Z. o r an y  p a r t  o f  i t .  T h a t being so, I  th in k  
th e  lega l conclusion fo llow s, th a t  th e  section m ust 
be in te rp re te d  as m eaning th a t  th e  banned cla im s 
are n o t to  be a llow ed in  th e  K in g ’s courts  ; and i f  
th e y  are n o t a llow ed there , i t  also fo llow s th a t  no 
such cause o f  ac tion  can ex is t.

Q uestion (3).— W h a t is the  e ffect o f  sect. 557 
upon th e  agreement, i f  m y  answer to  question ( I )  
is w rong  ? Is  an agreement made fo r  th e  express 
purpose o f  c rea ting  b y  co n tra c t a cause o f  action  
fo r  salvage rem unera tion  fa llin g  w ith in  the  s ta tu to ry  
ban , enforceable in  th e  courts , n o tw ith s ta n d in g  the 
s ta tu te  ?

T h is  issue was described b y  counsel as a question 
w he the r th e  parties  cou ld  co n tra c t o u t o f th e  
s ta tu te . H ow ever i t  is s ta ted, i t  tu rn s  upon th e  
e ffect to  be g iven  to  th e  words “  no c la im  sha ll be 
a llow ed ”  as app lied  to  th e  elements o f rew ard 
described in  th e  section. Some p o in t was made on 
b e h a lf o f th e  A d m ira lty  before Branson, J .  and 
before us, in  re la tio n  to  th is  issue th a t  th e  agree
m en t shou ld  be regarded as “ a com m on law  
agreem ent ”  and n o t as a . “  salvage agreem ent.”  
I  am  n o t q u ite  sure w h a t difference in  legal con
sequences i t  is contended w ou ld  fo llo w  i f  i t  were th e  
one ra th e r th a n  the o ther, b u t  anyhow , I  do no t 
th in k  th a t  th e  agreem ent is a “  com m on law  
agreem ent ”  : i t  is expressed th ro u g h o u t in  
language w h ich  preserves th e  characteristics o f 
A d m ira lty  salvage. T h is  appears p a rt ic u la r ly  
in  clause 7 in  re la tio n  to  th e  m a ritim e  lie n  fo r  
salvage ; no m a ritim e  lie n  can be conferred b y  
con tra c t, and  th e  clause m ust acco rd ing ly  be read 
as re fe rring  to  th e  lie n  re su ltin g  in  accordance w ith
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th e  la w  o f th e  A d m ira lty  C ourt, fro m  salvage 
services recognised b y  th a t  c o u rt as tru e  salvage 
services. T h a t lien  m ust be th e  lien  w h ich  the  
salvors have acquired b y  opera tion  o f la w  outside 
th e  agreement. F o r th a t  reason th e  w o rd  “  have ”  
in  th e  sentence “  Pending th e  com p le tion  o f the  
secu rity  as aforesaid, the  A d m ira lty  sha ll have a 
m a ritim e  lien  ”  m ust be read as m eaning “  re ta in  ”  
— u n t i l  th e  se cu rity  is com pleted. F o r th e  same 
reason, clause 7 has no app lica tion  to  clause 5, fo r  
th e  tru e  m a ritim e  lie n  attaches o n ly  to  p ro p e rty  
salved. I t  is ju s t  an o rd in a ry  salvage agreement 
such as has always been trea te d  in  th e  A d m ira lty  
C ourt as leav ing  un touched th e  inhe ren t legal 
characteristics o f tru e  salvage. In  th a t  co u rt 
salvage is none th e  less salvage th a t  the re  has been 
some agreement about i t  : (see E dw ards ’ T reatise  
on th e  Ju ris d ic tio n  o f th e  H ig h  C ourt o f A d m ira lty  
(1847), a t p . 189). “  Such an agreement is no ba r
to  th e  ju r is d ic tio n  o f th e  A d m ira lty  C ourt ”  ; 
“  such agreements are fre q u e n tly  pronounced fo r 
and n o t a llow ed to  be set aside unless under s trong  
and su ffic ien t reasons ”  ; fo r  th e  A d m ira lty  C ourt 
has always a pow er o f its  ow n to  reopen such 
agreements : (see K ennedy on C iv il Salvage, 
3 rd  ed it, a t p . 249). I  am  n o t fo rg e ttin g  th a t ,  
a lthough  th e  r ig h t to  rem unera tion  fo r a m a ritim e  
salvage p ro b a b ly  had its  o rig in  in  th e  ju r is d ic tio n  
o f th e  A d m ira lty  (see K ennedy on C iv il Salvage 
3 rd  e d it., a t pp. 3 and 4), i t  was also recognised 
b y  E ng lish  courts  o f com m on law . B u t the  
com m on la w  r ig h t d iffe red  in  tw o  respects— the  
proceeding was in  personam and a com m on law  
possessory lie n  to o k  th e  place o f th e  m a ritim e  lie n  : 
(see A b b o tt on Sh ipp ing , 4 th  ed it., 1812, a t p. 407, 
th e  la s t ed ited b y  L o rd  Ten te rden  h im s e lf ; 
repeated in  th e  5 th  ed it., 1824, a t p. 398). I  
cannot, however, see th a t  i t  makes any difference 
to  any question in  th e  present appeal w he ther i t  is 
an A d m ira lty  agreement o r a comm on la w  agree
m ent w h ich  we are asked to  construe and enforce

I f  I  am  r ig h t in  th e  v ie w  I  have expressed th a t  
sect. 557 abolishes th e  cause o f action  fo r  an y  o f 
th e  banned heads o f  rem unera tion , i t  is a long  step 
tow ards tw o  fu r th e r  conclusions, nam ely, ( l ) t h a t  
th e  K in g ’s courts  are deprived  o f  ju r is d ic tio n  to  
consider these cla im s ; and (2 ) th a t  a ru le  o f  p u b lic  
p o licy  is th e re b y  la id  down. T h a t th e  w ords “  no 
c la im  sha ll be a llow ed fo r  ”  express a d irec tion  to  th e  
courts , before w h ich  such cla im s m ig h t have come 
had no such s ta tu to ry  p ro h ib itio n  been raised, n o t to  
a llow  any c la im  o f th e  p ro h ib ite d  k in d , I  cannot 
doubt. In  so fa r  as th e  courts  are so d irected, th e ir  
ju r is d ic tio n  is affected ; and  i f  a c o u rt’s ju r is d ic tio n  
is taken  away i t  is th e  d u ty  o f th e  co u rt o f its  own 
m o tio n  to  refuse to  en te rta in  an excluded c la im . 
T h is  seems to  me th e  one p la in  p a rt o f th e  n a tu ra l 
m eaning conveyed b y  th e  express w ords used. A  
fu r th e r  d irec tion  is, in  m y  v iew , g iven to  the A d m ir 
a lty  its e lf  and to  th e  personnel o f th e  N a vy . B u t 
i f  no c la im  is to  be a llow ed b y  e ithe r th e  Lo rds o f 
th e  A d m ira lty , o r th e  personnel o f  th e  N a v y  
pe rfo rm ing  salvage services fo r  salvage rem unera
t io n  fo r  loss damage or r is k  caused to  H is  M a jes ty ’s 
ships o r o th e r p ro p e rty , o r fo r  th e  use o f  stores or 
o ther artic les belonging to  H is  M a jes ty  supp lied in  
order to  effect those services, o r fo r  any o ther 
expense o r loss susta ined b y  H is  M a jesty  b y  reason 
o f  th a t  service, how  are we to  escape th e  con
clusion th a t  an agreement w h ich  prov ides fo r  th e  
do ing o f the  v e ry  th in g  w h ich  th e  A c t says is no t 
to  be allowed, is an agreement to  do an u n la w fu l 
a c t ?

A n  a rgum ent was addressed to  us (and also to  
Branson, J ., w ho accepted it ) ,  u rg ing  th a t  there  
is s im ila r ity  between th e  words “  no c la im  sha ll be

a llow ed fo r ,”  and words o f some o th e r s ta tu tes 
where th e  v ie w  has been ta ke n  ju d ic ia lly ,  o r at 
least fo llow ed  b y  p ra c titio n e rs  and n o t rejected 
ju d ic ia lly ,  th a t  th e  p a rtic u la r  words the re in  enacted 
were inserted  fo r  th e  benefit o f  th e  p a r ty  concerned, 
and are, there fore , to  be construed as g ra n tin g  h im  
a p riv ilege , w h ich  he m ay w aive on the  p rinc ip le  
“  Quilibet renuntiare potest ju r i  pro se introducto.”

T o  th is  a rgum ent I  re p ly  th a t  we have to  construe 
th e  words o f  th is  p a rt ic u la r  section, and th a t  we 
have n o t had any s ta tu te  c ite d  to  us b y  counsel fo r  
the  A d m ira lty  w h ich  contains precisely th e  same, 
o r even ve ry  s im ila r words, s t i l l  less a s ta tu te  so 
worded w h ich  has also been ju d ic ia lly  construed in  
accordance w ith  th e  a rgum ent. The s ta tu te  upon 
w h ich  m ost re liance was placed b y  Branson, J . 
was th e  P u b lic  A u th o ritie s  P ro tec tion  A c t, 1893. 
B u t there  are tw o  d is tin c tio n s  : ( l ) T h e  words in  
sect. 1 o f th a t  A c t  are n o t th e  same— nor are th e y  
s im ila r : th e y  are “ W here . . . any ac tion  . . .  is 
commenced ”  i t  “  sha ll n o t lie  o r be in s titu te d  unless 
i t  is commenced w ith in  s ix  m onths.”  Those words 
do n o t p u rp o rt to  negative  th e  cause o f ac tion  or 
make i t  u n la w fu l to  make th e  c la im  ; th e y  assume 
th e  existence o f a la w fu l c la im  and m ere ly  impose 
a procedural l im ita t io n  o f  t im e  fo r  th e  in s t itu t io n  
o f legal proceedings to  enforce i t ,  in  o rder th a t  
p u b lic  au tho ritie s  m ay  be p ro tected  fro m  stale 
cla im s. I t  is th u s  in  essence a S ta tu te  o f L im ita 
tions, as was he ld  in  Gregory v .  Torquay Corporation : 
(see per P ick fo rd , J . 105 L .  T . Rep. a t p . 140 ; 
(1911) 2 K . B . a t p . 560 ; a ffirm ed b y  th e  C ou rt o f  
Appeal, 105 L .  T . Rep. 8 8 6  ; (1912) 1 K . B. 442). 
I  recognise th a t  th e  w ords o f th a t  A c t, “ the 
action  . . . sha ll n o t lie  o r be in s titu te d ,”  primA  
facie  have a superfic ia l s im ila r ity  to  th e  words, 
“  no c la im  sha ll be a llow ed fo r  ”  in  th is  A c t ; b u t 
there  is no u n d e rly in g  s im ila r ity . The  whole 
purpose o f  th a t  A c t was n o t to  p reven t c la im s being 
p u t fo rw a rd , b u t to  ensure th a t  the re  shou ld  be no 
unreasonable de lay in  b rin g in g  them  fo rw a rd  ; 
and th a t ,  o f  its e lf, is su ffic ien t to  ju s t ify  a w h o lly  
d iffe re n t in te rp re ta tio n  o f th e  tw o  phrases. Besides, 
I  do n o t fee l sure th a t  i f  th e  p o in t had been argued 
in  1894 th e  cou rt w ou ld  have construed th e  A c t as 
leaving  th e  cause o f action  s t i l l  e ffective a fte r the  
s ix  m on ths ’ pe riod  i f  th e  defendant a u th o r ity  d id  
n o t raise th e  defence ; i t  m ig h t have ta ke n  the  
v ie w  th a t  i t  was th e  d u ty  o f th e  co u rt its e lf  to  raise 
th e  question. There lias been such a long and 
unbroken  p ractice  since 1893 o f  regard ing the  
P u b lic  A u th o ritie s  P ro te c tion  A c t, 1893, as a ffo rd ing  
an op tiona l defence, th a t  even th e  House o f Lords 
w ou ld  now be slow to  d is tu rb  th e  accepted in te rp re 
ta t io n  ; b u t fo r  th a t  v e ry  reason I  th in k  th a t  th e  
p reva iling  in te rp re ta tio n  m ust be regarded c r it ic a lly  
i f  th e  tru e  m eaning o f th e  o rig in a l words when the  
A c t was f irs t  passed is to  be sought. In  th is  
co n tex t i t  is re levan t to  reca ll w h a t L o rd  F in la y  
said as L o rd  Chancellor in  M orris  v .  Baron and Co. 
on a s im ila r question—th e  difference o f  w ord ing  
between sect. 17 and sect. 4 o f  th e  S ta tu te  o f 
Frauds ; and between sect. 17 o f  the  s ta tu te  and 
th e  su b s titu te d  words o f sect. 4 o f  th e  Sale o f 
Goods A c t, 1893 (118 L .  T . R ep. a t p . 36 ; (1918) 
A . C. a t p. 11). L o rd  F in la y , L .C . was n o t igno ring  
w h a t L o rd  B la ckb u rn  had said in  Maddison v. 
Alderson (49 L .  T . Rep. a t p . 310 ; 8 A p p . Cas. 
pp. 488-9), b u t nevertheless was s t i l l  o f  op in ion 
in  1918 th a t  th e  words o f sect. 17 d id  m ake the 
co n tra c t in v a lid  ; and i f  he was r ig h t,  th e  h is to ry  
o f th a t  section in  ou r courts  is a good illu s tra tio n  
o f  how  a tru e  o rig in a l m eaning m ay become 
obscured in  th e  course o f t im e  b y  an erroneous 
cus tom ary  in te rp re ta tio n , accepted and even in  
th e  end con firm ed ju d ic ia lly — so th a t  i t  becomes.
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as L o rd  B lackbu rn  said, “  com m unis e rro r and so 
makes th e  la w .”  W e are n o t concerned in  th is  case 
to  pursue th e  p o in t raised b y  L o rd  F in la y  any more. 
I  o n ly  refer to  i t  fo r  th e  purpose o f fu r th e r  d is 
coun ting  th e  va lue  w h ich  attaches to  th e  h a b it o f 
c it in g  o th e r s ta tu tes  in  o rder to  construe th e  one 
c a llin g  fo r  in te rp re ta tio n .

T he  fundam en ta l d is tin c tio n  o f  th e  various 
enactm ents c ite d  as s im ila r is th a t  the re  is n o th ing  
in  th e  enactm ent we have to  consider to  ind ica te  
th a t  i t  is in tended fo r  th e  benefit o f anybody. T o  
w hom  cou ld  th e  m ax im  I  have quo ted  have been 
he ld  to  a p p ly  ? W ho were th e  benefited persons 
w ho cou ld  renounce th e ir  benefit ? Consider the  
con tras t afforded b y  th e  P u b lic  A u th o ritie s  P ro 
te c tio n  A c t, 1893. P a rlia m en t made i t  c lear there  
th a t  th e  A c t was fo r  th e  benefit o f  a p a rt ic u la r  
class. B o th  th e  sho rt t i t le  and  long  t i t le  show th a t  
i t  was an A c t fo r  th e  p ro tec tion  o f  p u b lic  au tho rities . 
P a rliam en t thus  emphasised th e ir  p ro te c tio n  as the  
dom inan t purpose o f th e  A c t,  and created fo r 
p u b lic  a u tho ritie s  a p riv ile g ed  pos ition  o f w h ich  
th e  beneficiaries cou ld  a v a il themselves o r n o t as 
th e y  like d — a pos ition  to  w h ich  th e  m a x im  is 
d ire c tly  app licab le.

The  respondents re lied  also on th e  ana logy o f 
th e  o ld  17 th  section o f th e  S ta tu te  o f F rauds. I  
have a lready ind ica ted  one reason fo r  re jec ting  
th a t  analogy— th e  doub t expressed b y  L o rd  F in la y , 
L .C ., as to  th e  o rig ina l m eaning o f th e  words o f 
sect. 17. A n o th e r difference is th a t  th e  A c t was 
dea ling n o t w ith  cla im s b u t w ith  th e  fo rm  and p roo f 
o f  th e  con trac t, th e  purpose being to  p ro te c t a 
p a rtic u la r class o f person— nam ely, purchasers—  
from  frauds.

Reliance was also placed upon Griffiths v . the E a rl 
of Dudley (1882, 47 L .  T . R ep. 10 ; 9 Q. B . D iv . 357), 
a case upon sect. 1 o f th e  E m p loye rs ’, L ia b i l i ty  A c t, 
1880, where i t  was he ld  b y  a D iv is io n a l C ourt th a t  
th e  s ta tu to ry  exclusion o f th e  com m on la w  doctrine  
o f  comm on em p loym en t fro m  employers and w o rk 
men contracts d id  n o t p reven t th e  parties  con
tra c tin g  o u t o f  th e  A c t. I t  was n o t an enactm ent 
to  fo rb id  cla im s ; i t  was an enactm ent to  confer 
a benefit on a p a rt ic u la r  class, b y  ta k in g  aw ay a 
p a rt ic u la r  defence against cla im s. The  decision 
is n o t in  p a ri materia w ith  a s ta tu te  w h ich , on the 
one hand, says cla im s are n o t to  be a llowed, and 
on th e  o the r does n o t p u rp o rt to  confer a benefit 
on an y  p a rtic u la r  class.

In  the  resu lt I  agree w ith  th e  views o f Slesser, 
L .J . ; I  do n o t th in k  any one o f  th e  s ta tu tes, on 
th e  s im ila r ity  o f w h ich  th e  respondents re ly , is 
re a lly  analogous ; th e  cases c ite d  there fore  cannot 
he lp , and we have to  make up  o u r m inds on the  
effect o f  th e  words used in  th is  s ta tu te .

On th a t  question i t  is m y  op in ion  th a t  th e  words 
o f  sect. 39 o f th e  A c t o f 1853, repeated in  sect. 484 
o f  th e  consolidated A c t o f 1854 and sect. 557 o f 
Ih e  s im ila r A c t o f 1894, are capable o f  o n ly  one 
in te rp re ta tio n  : I  th in k  th e y  cons titu te  an express 
p ro h ib itio n  o f  a ll salvage cla im s fa llin g  w ith in  
th e ir  a m b it, and I  fee l bound so to  ho ld , a lthough  
in  v ie w  o f th e  ju d g m e n t o f Greer, L .J . I  do so w ith  
diffidence.

H ow ever, even i f  the  words are no t qu ite  so clear 
as I  th in k  them , and leave any a m b ig u ity , there  
are ce rta in  considerations w h ich  seem to  me to  
support an id e n tica l in te rp re ta tio n . I f  a s ta tu te  
dea ling w ith  a general question o f  la w  contains any 
a m b ig u ity , i t  is essential to  see w h a t th e  s ta te  o f 
th e  law  was when i t  was passed. L e t  us a p p ly  
1 ha t ru le  to  th e  A c t o f  1853. Salvage rem uneration 
appears o r ig in a lly  to  have been g iven  b y  the  
C ourt o f A d m ira lty  in  th is  c o u n try  as a rew ard  to  
in d iv id u a l salvors, officers and crew and others 
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fo r  personal services, successfully rendered b y  them  
a t th e ir  personal risk , to  m a ritim e  p ro p e rty , i.e., 
ship, cargo o r fre ig h t, in  danger e ith e r fro m  
enemies ( in c lu d ing  p ira tes), o r perils  o f  th e  sea ; 
the  fo rm e r being know n as a m il i ta ry  salvage and 
th e  la t te r  as a c iv i l  salvage. T h is  is th e  p r im a ry  
sense o f salvage : H .M .S . Thetis (per S ir C hris topher 
Robinson (3 Hag. A dm . a t p . 48)) : “  Salvage, 
in  its  sim ple character, is th e  service w h ich  those 
w ho recover p ro p e rty  fro m  loss o r danger a t sea, 
render to  th e  owners, w ith  th e  resp o n s ib ility  o f  
m ak ing  re s titu tio n , and w ith  a lie n  fo r  th e ir  rew ard. 
I t  is personal in  its  p r im a ry  character, a t least ; 
and those w ho are so em ployed in  th e  service are 
those w hom  th e  law  considers as s tand ing  in  the  
f irs t degree o f re la tio n  to  th e  p ro p e rty  and to  th e  
p ro p rie to rs .”

I t  was o n ly  a t a la te r stage, some tim e  a fte r  o u r 
courts  had f irs t a d m itte d  th e  general r ig h t  o f per
sonal salvors, th a t  th e  r is k  incu rred  b y  th e  owners 
o f a sa lvo r sh ip  used as an in s tru m e n t in  th e  
salvage service, came to  be recognised as a separate 
g round fo r  rem unera tion  e n t it l in g  its  owners to  
c la im . I t  was as an exception to  th e  general ru le  
th a t  th e  ow ner’s c la im  was a d m itte d  (see per L o rd  
S tow e ll in  The Vine, 1825, 2 Hag. A dm . 1 ) : “  T he  
c la im  o f  L ie u t. P o rte r is q u ite  novel. I t  is, I  
apprehend, a general ru le  th a t  a p a rty , no t a c tu a lly  
occupied in  e ffecting  a salvage service, is not 
e n tit le d  to  share in  a salvage rem unera tion . The  
exception to  th is  ru le  th a t  n o t in fre q u e n tly  occurs 
is in  fa v o u r o f  owners o f vessels w h ich , in  render
in g  assistance, have e ithe r been d ive rte d  fro m  th e ir  
p roper em ploym ent, o r have experienced a special 
m isch ie f, occasioning to  th e  owners some incon
venience and loss, fo r  w h ich  an equ itab le  compensa
tio n  m ay reasonably be c la im ed.”  I t  is no t 
necessary fo r  th e  purpose o f th is  ju d g m e n t to  
ascertain when th is  extension was firs t a llow ed b y  
th e  co u rt, b u t th e  in ve n tio n  o f steam  made the  
steam vessel so e ffic ient an in s tru m e n t o f salvage 
th a t  its  use soon caused th e  co u rt to  g ive  em phatic  
recogn ition  to  th e  owners’ r ig h ts  as salvors : see 
The Raikes (1824, 1 H ag. A d m . a t p . 246), where 
L o rd  S tow e ll re ferred to  th e m  : “  T h is  is a case 
o f salvage-service perfo rm ed b y  th e  Monarch 
steam -packet ; and i t  is th e  f irs t case in  w h ich  a 
com pensation has been c la im ed, in  th is  co u rt, fo r 
th e  services o f  a vessel o f th is  pecu lia r character ; 
I  am  there fore  inc lined  to  g ive  as m uch encourage
m ent as possible to  s im ila r exertions, on account 
o f th e  g rea t s k ill,  and the  g rea t power o f  vessels o f  
th is  descrip tion .”  In  1857, D r. Lush in g to n  in  
The S p ir it of the Age (Swabey, a t p . 286) said : 
“  W e a ll know  th a t  fo rm e rly  cla im s o f owners o f  
vessels to  p a rtic ip a te  in  salvages d id  n o t receive 
ve ry  favourab le  a tte n tio n  fro m  th e  judges who 
preceded me in  th is  ch a ir ; b u t since then  th ings 
are m uch changed ; steamers are able to  render 
im p o rta n t salvage services in  w h ich  th e  ship herse lf 
is th e  ch ie f agent. I  have there fo re  departed from  
th e  fo rm er p ractice , and have g iven  adequate 
rewards to  th e  owners o f  such vessels.”

I t  is unnecessary to  re fe r in  fu r th e r  d e ta il to  th e  
cases upon th e  grounds fo r  rem unera ting  th e  
owners o f  sa lvor vessels ; th e  h is to ry  o f  th e  law  
is su ffic ie n tly  s ta ted  in  K ennedy on C iv il Salvage. 
3 rd  e d it., Ch. 2, and p a rt ic u la r ly  a t pp. 81-5. 
B u t th is  enlargem ent o f th e  scope o f  salvage 
rem unera tion  does n o t seem, as fa r  as I  have been 
able to  trace , ever to  have been ju d ic ia lly  extended 
to  th e  K in g ’s ships— a t least to  th e  e x te n t o f  
a llo w in g  th e  A d m ira lty  o r th e  C rown to  c la im  as 
salvors in  o rd in a ry  cases o f  salvage b y  th e  K in g ’s 
ships. The f irs t approach to  such an extension 
w h ich  I  have been able to  fin d  was in  1833, in

O
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H .M .S . Thetis, to  w h ich  I  have a lready referred 
(3 H ag. A dm . 14). T h a t was a w h o lly  excep tiona l 
salvage. H .M .S . Thetis, a fr ig a te  o f  fo r ty -s ix  
guns, had  sunk in  a ro cky  cove on th e  B ra z ilia n  
coast w ith  a treasure o f 810,000 do lla rs  on board. 
E x tra o rd in a ry  salvage services, m o s tly  fro m  th e  
land , and la s tin g  over eighteen m on ths, were 
rendered b y  th e  a d m ira l in  charge o f th e  s ta tio n , 
a nd  b y  a C apta in  D ick inson  and o thers nom ina ted  
b y  h im  fo r  th e  w o rk  ; in  a d d itio n , p la n t and 
appara tus o f w h a t was th e n  a nove l and ingenious 
k in d  were specia lly  made, funds being fo u nd  b y  
th e  A d m ira lty  fo r  th e  purpose. I n  th e  end 
750,000 do lla rs  were recovered. S ir C hris topher 
R ob inson  made various awards to  th e  salvors fo r  
persona l services. There was in  a d d itio n  a c la im  b y  
th e  A d m ira lty  its e lf o f  13,8331. fo r  th e  expenses to  
w h ich  th e y  h ad  been p u t, b u t the re  was no a d ju d i
c a tio n  upon th e  lega l ju s tif ic a tio n  o f  th is  c la im , 
as th e  owners o f  th e  treasure and th e  a d m ira l as 
sa lvo r b o th  assented to  its  be ing m e t o u t o f the  
salved do lla rs  ; so th a t  to  tha t, e x te n t the re  was 
n o  d ispu te  about th e  A d m ira lty ’s r ig h t.  In  
a d d it io n  i t  m us t be rem em bered th a t  th e  na ture  
o f  th e  service was v e ry  unusual. S ir C hristopher 
R ob inson  said o f  i t  (3 H ag . A d m . a t p. 61) : “  The 
c la im  on th e  p a r t  o f  th e  A d m ira lty  fo r  th e  wages 
an d  v ic tu a llin g  o f  th e  men, and fo r  th e  wear and 
te a r o f  th e  ships, has been in  some degree resisted 
on th e  p a rt o f  th e  salvors ; and i t  is sa id to  be 
unprecedented ; b u t  I  do n o t know  th a t  i t  can be 
essen tia lly  d is tingu ished  fro m  cla im s o f owners 
fo r  dem urrage and repairs, in  cases o f  p riv a te  
sa lvors ; and such cla im s have co n s tan tly  been 
a llow ed. T he  c la im  is m ore nove l in  fo rm  th a n  in  
p rin c ip le , and new classes o f  cases m ay be expected 
to  requ ire  new rules. T he  Lo rds o f th e  A d m ira lty  
are  b u t trustees fo r  th e  p u b lic  in  regu la ting  the  
em p loym en t o f  H is  M a jes ty ’s ships ; and th e y  
a c t as th e y  th in k  p roper in  regard to  th e  term s 
on  w h ich  th e y  m ay  be p e rm itte d  to  engage in  
such services as these. There is u n d ou b te d ly  a 
difference between th e  assistance a fforded in  
o rd in a ry  cases b y  p u b lic  vessels, fo r  w h ich  no th ing  
has h ith e rto  been charged, and th e  app ro p ria tion  
o f  them  w ith  a d d itio n a l supplies o f men and stores 
to  a service o f  th is  k in d , fo r  e ighteen m onths 
toge the r. I  am , however, n o t ca lled upon to  g ive 
a n y  op in ion  on th is  c la im , as i t  is n o t opposed, 
b u t a d m itte d , on th e  p a rt o f th e  owners and o f 
th e  a d m ira l ; and  I  th in k  th e  salvors have no 
reason to  com p la in  o f be ing so supp lied  w ith  th e  
means o f  e ffecting  th is  service.”  The  observation 
o f  th e  learned judge  w i l l  be no ted  th a t  such a c la im  
had n o t h ith e rto  been a llow ed “  in  o rd in a ry  cases.”

A ga in  in  The Ewell Grove (1835, 3 H ag. A d m . 209) 
a vessel s tranded h a rd  on a ro c k y  she lf o ff Jam aica 
in  a pos ition  o f  g rea t danger, was rescued b y  
H .M .S . Rhadamanthus, a steam  vessel. S ir John  
N ic h o ll (see pp . 224-5) po in ted  o u t th e  s im ila r ity  
o f  c ircum stance in  th e  use o f a K in g ’s sh ip  to  the  
o rd in a ry  case o f a p riv a te  owner. B u t th e  salvors 
c la im in g  were n o t th e  A d m ira lty  b u t th e  cap ta in  
and crew o f th e  K in g ’s ship, and S ir John  N ic h o ll 
o n ly  referred to  a  p o s s ib ility  o f  th e  A d m ira lty  
ask ing th e  salvors fo r  p a rt o f  th e ir  award.

The fa c t th a t  in  o rd in a ry  cases an exception 
had been made in  fa vo u r o f p riv a te  owners b u t 
th a t  th is  p riv ile g e  had  n o t been d e fin ite ly  extended 
to  th e  C rown fo r  th e  use o f  K in g ’s ships is th e  more 
s ign ifican t, in  th a t  i t  w o u ld  seem ju s t as log ica l 
to  ex tend  th e  benefits o f  th e  la w  o f  salvage rem uner
a tio n  so as to  g ive  th e  C rown some rew ard  fo r  the  
risks ru n  b y  its  p ro p e rty , as i t  had  been to  extend 
i t  so as to  g ive  th e  ownfers o f p r iv a te  sa lvo r ships 
a rew ard  fo r  th e  risks ru n  b y  th e ir  p ro p e rty . So

m uch are th e  tw o  on a p a r ity  th a t  I  cannot help 
th in k in g  th a t  th e  rea l reason w h y  th e  r ig h t  o f 
th e  C rown was n o t f ra n k ly  recognised m us t have 
been some v ie w  ta ke n  o f  p u b lic  p o licy— possib ly 
th a t  i t  was a w rong  p rin c ip le  to  a llow  th e  C rown to  
c la im , because th e  Crown was a lre a d y  under a 
m o ra l d u ty  to  a ll its  subjects to  assist them  in 
distress a t sea, and there fo re  o ugh t n o t to  seek 
a rew ard  when using p u b lic  ships to  discharge a 
p u b lic  d u ty . B u t  i t  is n o t fo r  th e  co u rt now  to  
speculate as to  w h a t th e  reason was ; i t  is enough 
to  record th e  fa c t th a t  in  1853, when th e  re levan t 
s ta tu te  was passed, th e  s ta te  o f  th e  la w  appears 
to  have been th a t  th e  question o f rem unera tion  
to  th e  A d m ira lty  fo r  th e  use o f  K in g ’s ships and  o ther 
m a tte rs  m entioned in  th e  s ta tu te  had n o t been th e  
sub ject o f d ire c t ju d ic ia l decision, a lth o ug h  i t  
had been in d ire c t ly  considered fro m  tim e  to  tim e .

I n  th e  a rgum en t before us i t  was contended 
th a t  in  some o f th e  cases in  th e  f irs t  h a lf  o f  the  
n ine teen th  ce n tu ry  th e  co u rt in tended  to  express 
an op in ion  w h ich , a lth o ug h  obiter, was e n tit le d  to  
respect, to  th e  e ffect th a t  a c la im  b y  th e  sh ip  
its e lf, i.e . b y  th e  C rown o r A d m ira lty  was cogn iz
able, and th a t  rew ard  m ig h t in  th a t  capa c ity  be 
g iven  to  th e  owners o f  th e  K in g ’s sh ip . I  do n o t 
th in k  th is  was ever in tended  b y  ou r A d m ira lty  
judges. A  good illu s tra tio n  o f th e  m isconception 
is a ffo rded  b y  th e  passage in  th e  ju d g m e n t o f  D r . 
L u sh in g to n  in  th e  year 1844 in  th e  case o f  The 
Iodine  (3  N o t. o f Cas. a t p. 141), w h ich  was a c tu a lly  
c ited  b y  Bankes, L .J . in  The Sarpen (13 Asp. M ar. 
L a w  Cas. a t p. 374 ; 114 L .  T . Rep. a t p . 1015 ; 
(1916) P. a t pp. 319-20). The  passage to  w h ich  
I  re fe r is : “  . . . th a t  where a service is done, 
and  there  is personal r is k  and labour, H e r 
M a jes ty ’s officers and seamen are e n tit le d  to  be 
rew arded p rec ise ly  in  a s im ila r m anner, on  th e  
same p rinc ip les , and in  th e  same degree, as where 
an y  o th e r persons render th a t  service. B u t,  w ith  
regard to  th e  use o f th e  vessel, a d iffe re n t consider
a tio n  w ou ld  a p p ly , and a less rem unera tion  w ou ld  
a lways be made on account o f  th e  vessel being th e  
p ro p e rty  o f th e  co u n try , and th e  p ro p e rty  o f 
owners under these circum stances never being 
r isked .”

T he  second sentence was quo ted  to  us (and  
ap p a re n tly  also to  th e  co u rt in  The Sarpen (114 
L .  T . R ep. 1011 ; (1916) P . 306)) as in tended  to  
re fe r to  cla im s on b e h a lf o f th e  C rown, o r  th e  
A d m ira lty , in  respect o f  th e  services rendered 
b y  a K in g ’s ship. I  do n o t th in k  th is  is th e  correct 
in te rp re ta tio n  o f  th e  sentence ; in  m y  v ie w  i t  
m eant s im p ly  th a t  in  a s u it fo r  salvage rem uner
a tio n  on beha lf o f  officers and seamen o f  one o f 
H is  M a jes ty ’s ships, a lth o ug h  so fa r  as concerned 
th e ir  c la im s fo r  th e ir  personal services th e  c la im ants  
were on th e  same advantageous fo o tin g  as persons 
no t in  H is  M a jes ty ’s service, y e t th e ir  rem unera tion  
m ust be lim ite d  to  th e  va lue  o f  th e ir  personal 
services w ith o u t an y  reference to  th e  risks caused 
to  H is  M a jes ty ’s ships, and  o th e r p ro p e rty  in  th e  
course o f  th e  salvage services, ju s t  because th e  
c la im ants  d id  n o t ow n th e m , w ith  th e  conse
q u e n tia l co ro lla ry  th a t  th e  to ta l rem unera tion  to  
be p a id  o u t o f  th e  salved p ro p e rty  w o u ld  a lw ays 
fo r  th a t  reason be less th a n  i f  th e  salvors had  been 
p riv a te  owners : (see K ennedy  on C iv il Salvage 
(3 rd  e d it.), a t pp. 124t-5).

I n  exam in ing  to -d a y  th e  language used b y  th e  
e a rlie r A d m ira lty  judges i t  is im p o rta n t to  keep in  
m in d  th e  inve te ra te  h a b it o f pe rson ify ing  th e  sh ip , as 
being its e lf  th e  p la in t if f  o r defendant in  A d m ira lty  
su its, in c lu d in g  salvage cases. T im e  a fte r  tim e  
A d m ira lty  judges are reported  as speaking o f  th e  
sh ip  as m ak ing  th e  cla im , in  cases where the
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salvage had been effected b y  a K in g ’s o r Queen’s 
sh ip , b u t th e  o n ly  c la im ants  before th e  co u rt 
were th e  officers and crew . I t  never seems to  
have entered anyone’s head in  those days th a t  
th e  C rown o r th e  L o rds  Commissioners o f  the  
A d m ira lty  were being re fe rred  to , o r th a t  th e y  
were o r  cou ld  be p la in tiffs  su ing in  th e  capa c ity  o f 
owners o f  th e  sh ip  w h ich  had  incu rre d  r is k  o r 
suffered damage in  e ffecting  th e  successful salvage. 
Illu s tra tio n s  o f  th is  source o f  a m b ig u ity  are to  be 
found  in  tw o  o r th ree  cases c ite d  to  us b y  counsel, 
and p a rtic u la r ly  in  The Iodine  (1844, 3 N o t. o f  
Cas. 140), c ite d  b y  Bankes, L .J .  in  The Sarpen 
(13 Asp. M ar. L a w  Cas. a t p . 370 ; 114 L .  T . 
Rep. a t  p . 1011 ; (1916) P. a t  p . 319), to  
w h ich  I  have a lready  re fe rred  : see, fo r  instance, 
The Louisa  (1813, 1 Dods. a t  p . 317), w here L o rd  
S tow e ll, then  S ir W ill ia m  S co tt, said in  regard 
to  th e  salvage o f  a recap tu red  sh ip  w h ich  was in  a 
s in k in g  co nd ition  : “  The  sh ip  m us t be taken  to  
have been in  a s ta te  o f  considerable danger fro m  
he r own co n d itio n  ; and  th o u g h  i t  is ce rta in ly  
th e  d u ty  o f  K in g ’s ships to  .a fford  assistance to  
a l l  H is  M a jes ty ’s subjects w hom  th e y  m ay  m eet 
w ith  in  distress, y e t I  do n o t know  th a t  i t  is incum 
ben t upon them , a t th e  hazard perhaps o f  th e ir  
lives, and w ith o u t an y  prospect o f  rew ard , to  ta ke  
charge o f  a sh ip  in  a s in k in g  sta te . A n y  hes ita tion  
in  a ffo rd ing  assistance m ig h t be o f  dangerous 
consequence to  th e  p ro p e rty  o f  persons so c ircum 
stanced ; and i t  is there fore  proper, fo r  th e  
encouragement o f  p ro m p t and s igna l exertions 
on th e  p a rt o f  th e  K in g ’s officers and m en, to  ho ld  
o u t to  th e m  th e  prospect o f  rew ard. . . . The 
cap ta in  o f a  m an-o f-w ar is n o t bound to  p u t 
h im se lf o r h is men in  danger to  preserve a m erchant 
sh ip  fro m  s in k in g ; and I  do n o t know  th a t  he is 
bound to  ta ke  he r in  to w . H e  d id  so, in  th is  
instance, fo r  as long  a t im e  as an y  assistance o f 
th a t  k in d  was requ ired  ; and a lth o ug h  th e  service 
w h ich  has been perfo rm ed is n o t o f th e  h ighest 
degree o f  m e r it i t  is n o t to  be to o  lig h t ly  es tim a ted .”  

I t  is to  be noted th a t  th e  case is reported  under 
a headnote saying “  C iv il salvage is due to  a K in g ’s 
sh ip  fo r  services rendered to  a vessel in  distress,”  
b u t th e  o n ly  c la im  before th e  c o u rt was one b y  
officers and crew. S im ila r observations a p p ly  to  
The M a ry  A nn  (1823, 1 H ag. A dm . 158), where 
th e  com m ander and  crew  o f  H .M . sloop Arab 
were g iven salvage and L o rd  S tow e ll sa id : “  In  
th is  case a demand is made fo r  th e  rem unera tion  
o f  salvage services, w h ich  have been m erito rio us ly  
effected b y  th e  com m ander and crew  o f  H .M . 
sloop Arab  ; and, undoub ted ly , th e  parties  m ay 
fa ir ly  c la im  a rem unera tion , a lth o ug h  th e  ship 
belongs to  th e  sta te , and a lth o ug h  the re  is an 
o b liga tion  upon K in g ’s ships to  assist th e  m erchant 
vessels o f th is  c o u n try  ; y e t, w hen services have 
been rendered, those w ho confer th e m  are e n tit le d  
to  an adequate rew ard .”

T he  exam ina tion  o f  th e  o ld  cases seems to  show 
th a t  i t  was com m on fo rm  in  th e  A d m ira lty  C ourt 
th a t  i t  was o n ly  th e  officers and m en w ho were 
e n tit le d  to  c la im , a t an y  ra te  in  respect o f  rem uner
a tio n  proper, fo r  th e  services o f  th e  sh ip . N o r 
have I  fo u nd  an y  case, w ith  th e  d o u b tfu l exception 
o f  The Thetis, in  w 'hich loss o r damage to  govern
m en t stores, or, indeed, an y  expenses incu rred  
b y  th e  Crown were a llow ed as salvage. N o r  have 
I  fo u nd  an y  case o f  an agreem ent fo r  such pa y 
m ents being enforced b y  th e  A d m ira lty ,  e ithe r 
as salvage o r a t a ll. I t  is tru e  th a t  in  th e  case o f 
The Lustre (3 H ag. A d m . 154) the re  was reference 
to  w h a t is the re  ca lled  an “  express s tip u la tio n  
and co n d itio n  th a t  th e  owners and  underw rite rs  
w ould  be answerable fo r  the paym en t o f th e  stores

expended o r damaged ”  ; b u t the re  again th e  
c la im ants were th e  officers and men o f  th e  K in g ’s 
sh ip  ; and in  a d d itio n  the re  was no  a d ju d ica tio n  
on th e  question o f  th e  agreem ent.

The  pos ition  there fore  when th e  A c t o f  1853 
was passed m ay, I  th in k ,  be sum m arised b y  say ing  
th a t  no p ra c tit io n e r in  th e  c o u rt im agined th a t  a 
le g a lly  enforceable c la im  cou ld  be p u t fo rw a rd  
b y  th e  Crown fo r  salvage rem unera tion  due to  i t  
as ow ner in  respect o f  a Queen’s sh ip  used in  th e  
salvage service. W h a t th e n  was th e  ob jec t o f  
th e  A c t ? I t  m ay  have been m ere ly  decla ra to ry. 
Possib ly  i t  m ay be a more n a tu ra l inference th a t,  
as there  had  been signs o f a tte m p ts  b y  th e  A d m ira lty  
to  m ake cla im s— such as th a t  in  The Lustre—  
P a rlia m en t th o u g h t i t  good p u b lic  p o lic y  to  fo rb id  
such cla im s in  clear te rm s. P ossib ly  some question 
m ay  have arisen w ith  a fo re ign  G overnm ent 
th ro u g h  th e  A d m ira lty  t r y in g  to  recover salvage 
fro m  a fore ign  sh ip .

I n  th e  resu lt, I  fee l fo rced to  th e  conclusion th a t  
P a rliam en t had d e libe ra te ly  ta ke n  th e  pos ition  in  
hand, and th e n  decided to  c lear up  doubts b y  
declaring th a t  no such cla im s were to  be a llow ed 
in  th e  fu tu re . One p ropos ition  a t  an y  ra te  is 
clear ; i t  cannot be said th a t  P a rliam en t was b y  
th e  new la w  con ferring  an y  p a rt ic u la r  benefit 
upon th e  owners o f ships, fre igh ts  and cargoes in  
m a ritim e  p e ril as a class. T a k in g  e ve ry th in g  
in to  account the re  seems to  me to  be su ffic ien t 
reason to  resolve a n y  doubt, w h ich  the re  m ay be 
(and I  see none) in  fa vo u r o f  th e  construc tion  o f  
th e  words “  no c la im s sha ll be a llow ed ”  as m eaning 
“  a l l  such cla im s are fo rb idden .”

I t  is cu riou s ly  in te res ting  th a t  we have th e  repo rt 
o f  a case w h ich  came before D r. Lush in g to n  w ith in  
th ree  m onths o f  th e  A c t o f 1853 com ing  in to  force 
(w h ich  was th e  1s t O ctober, see sect. 3  o f th e  
A c t)  where he expressed h is understand ing  o f  th e  
new A c t. The Rosalie (heard on th e  20 th  December, 
1853) (1 S p ink  Eccles. &  A d . 188) was a salvage case 
where th e  c la im ants  were th e  officers and crew  o f  
a Queen’s sh ip , and D r. L u sh in g to n  said th is  : 
“  Before I  a d ve rt to  th e  p a rt ic u la r  facts and c ircu m 
stances o f  th is  case, I  w i l l  observe th a t  I  do ce rta in ly  
re jo ice th e  ancien t la w  and p ractice  o f  th is  co u rt 
has n o t been a lte red . W ha teve r m ay be th e  m erits  
o r dem erits in  th is  p a rt ic u la r  instance, I  th in k  th a t ,  
co n tin u in g  to  a llow  H e r  M a jes ty ’s officers and 
those under th e ir  com m and to  o b ta in  a rew ard  
where th e y  do render benefic ia l services, fre q u e n tly  
a t g rea t r is k  and p e ril, and sometimes where th e  
com m ander incurs great respons ib ility , is n o t 
m ere ly  an a c t o f  ju s tice , b u t m ost advantageous 
to  th e  m ercan tile  m arine  o f  th is  c o u n try . . . . 
T he  parties  p ro m o tin g  th is  s u it are L ie u te n a n t 
D a y  and  those on board th e  Locust. O f course 
he cou ld  make no c la im  fo r  th e  service o f  th e  
steamer h im se lf— she is th e  p ro p e rty  o f  th e  
G overnm ent ; and  th o ug h  he w ou ld  be responsible 
fo r  a n y  damage w h ich  im p ro p e rly  occurred, he 
w o u ld  be answerable fo r  n o th in g  else. I t  is 
im possible fo r  h im  to  advance an y  dem and a t a ll 
l ik e  th a t  o f th e  owners o f  steam  o r o th e r vessels 
w ho have risked  th e ir  p ro p e rty  in  o rde r to  render 
assistance to  o thers .”  I t  w i l l  be observed th a t  
in  th e  f irs t passage quo ted  D r. L u sh in g to n  says 
in  te rm s th a t  th e  ancient la w  and p ractice  o f  th e  
c o u rt has n o t been a lte red  b y  th e  recent A c t. In  
th e  second passage he po in ts  o u t th a t  th e  service 
o f th e  Queen’s sh ip  in  itse lf, be ing th e  p ro p e rty  o f  
th e  G overnm ent, cannot en ter in to  th e  consider
a tio n  o f th e  o fficer’s c la im  fo r  rem une ra tion  o f  
h im se lf, except in  so fa r  as be ing responsible fo r  
damage to  th e  vessel th ro u g h  his ow n negligence, 
he m ay have incu rre d  a personal r is k  in  th a t  respect
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T h is  second sentence serves to  re inforce th e  
v ie w  I  have expressed as to  th e  tru e  m eaning o f 
th e  passage in  The Iodine (sup.) quoted b y  Bankes, 
L .J . in  The Sarpen (sup.). I t  also shows th a t 
Bankes, L .J . used th e  w o rd  “  re s tr ic tin g  ”  in  th a t  
passage inaccu ra te ly  ; and, consequently, th a t  
B ranson, J . was in  e rro r in  re ly in g  upon h is con
s tru c tio n  o f  i t .

There is s t i l l  one more reason fo r  co its tru ing  
sect. 557 as a p ro h ib itio n  o f cla im s w ith in  its  a m b it 
on general grounds o f p u b lic  p o licy , and n o t as a 
g ra n t o f  o p tio na l defence to  defendants. I t  seems 
to  me th a t  th e  A c t o f 1916 read in  its  n a tu ra l sense 
assumed th a t  sect. 557 p ro h ib ite d  cla im s b y  the  
A d m ira lty , and th a t  i t  is because P a rliam en t 
to o k  th is  v ie w  o f th e  la w  th a t  i t  decided, perhaps 
in  th e  in te rest o f B r it is h  m erchant sh ipp ing  d u rin g  
th e  W ar, to  rescind th e  p ro h ib itio n s  to  a p a rt ia l 
e x te n t, nam ely, fo r  H is  M a jes ty ’s specia lly equipped 
salvage vessels and tugs. The  judg m e n t o f  S ir 
Samuel E vans, P. in  The M a tti (1918, P . a t p , 319) 
seems to  support th a t  v iew .

F o r these various reasons I  have a rrive d  a t the  
conclusion in  answer to  m y  question (3) th a t ,  even 
i f  there  is any. a m b ig u ity  in  sect. 557 th e  cruc ia l 
words in  i t  ought to  be construed as a p ro h ib itio n . 
I f  so th e  A d m ira lty  cou ld  n o t m ake a co n tra c t to  
defeat th e  A c t,  and w he ther m y  v ie w  upon 
question  (1) is r ig h t o r w rong  I  agree in  th e  con
clusion reached b y  Slesser, L .J .  th a t  th e  appeal 
shou ld  be a llowed.

Appeal allowed. Leave to appeal.

Solic ito rs : fo r  th e  appellants, W illiam  A. Crump 
and Son ; fo r th e  respondents. The Treasury 
Solicitor.

HIGH COURT OF JUSTICE.

K I N G ’ S B E N C H  D IV IS IO N .

M onday, December 2 1 , 1936.

(B e fo re  P o r t e r , J .)

M a rs tra n d  F is h in g  C o m p a n y  L im ite d  v .
B ee r, (a)

M a r in e  insurance  —  B a rra try  —  Constructive 
tota l loss— Vessel not irre trievab ly  lost—  
M a rin e  Insurance A c t, 1906 ( 6  Edw . 7, c. 41 ), 
ss. 56, 57, 58, 59, 60.

The p la in t if fs ’’ sh ip  was insured against pe rils  
o f the sea, theft and ba rra try . Ins truc tio ns  were 
given to the master to take her to a fis h in g  area 
in  the N o rth  Sea. I n  breach o f those in s tru c 
tions the master took her to various fo re ign  
ports  w ith  in ten t to deprive the p la in t if fs  o f 
possession and ownership. H e  disguised the 
sh ip  and fa ls ifie d  the log. The p la in t if fs  gave 
notice o f abandonment, which the underw riters  
refused to accept, but they agreed to place the 
p la in t if fs  in  the same pos ition  as i f  a w r i t  had 
been issued. The p la in t if fs  claim ed under the 
p o licy  fo r  an actual, or a lte rnative ly a con
structive, to ta l loss.

H e ld , f irs t,  that an  act o f ba rra try  had been 
committed, but, secondly, that at the date o f the 
notiona l issue o f the w r it  the sh ip  was not

irre trievab ly  lost, and was not therefore an  
actual total loss w ith in  the m eaning o f sect. 57 
o f the M a r in e  Insurance A c t, 1906, and, 
th ird ly , that at that date the recovery o f the 
sh ip  was not on the balance o f p robab ilities  so 
u n lik e ly  as to make her a constructive tota l loss 
w ith in  the m eaning o f sect. 60 , sub-sect. (2 ) o f  
that A c t, and therefore that the p la in t if fs  could 
not recover on the po licy .

A c t io n  in  w h ich  th e  p la in tiffs , as owners o f  the 
fish ing vessel, G irl Pat, c la im ed fro m  th e  defendant, 
a L lo y d ’s underw rite r, fo r  th e  to ta l loss o f  the  
ship under a p o lic y  o f  m arine insurance fo r  36001., 
w h ich  the  defendant had subscribed fo r  371.

The p la in tif fs ’ case was th a t  on the  2nd A p r il,  
1936, th e  G irl Pat le f t  G rim sby  to  make a fish ing 
voyage in  the  N o r th  Sea, b u t th e  m aster and crew' 
abandoned the  voyage and to o k  possession o f  the  
ship. T hey alleged th a t  th e  m aster and crew had 
p ira tic a lly  and fe lon iously  stolen her, and th a t  
she had  the reby become an actual, o r a lte rn a tive ly  
a construc tive , to ta l loss.

The defendant denied th a t  th e  p la in tiffs  had 
been ir re tr ie v a b ly  deprived  o f th e  ship, and th a t  
she had become e ithe r an ac tua l o r constructive  
to ta l loss b y  the  perils  insured against. The facts 
are fu l ly  set o u t in  th e  judgm en t.

Carpmael, K .C . and Naisby, fo r th e  p la in tiffs . 
W illin k , K .C ., and Stevenson, fo r  th e  defendant.

P orte r, J.— T his  is an action  on an insurance 
p o licy  insuring , am ong o the r th ings, against perils 
o f the  sea, against th e ft,  and against b a rra try . I t  
is an action  on a L lo y d ’s p o licy  in  the  o rd in a ry  
fo rm  con ta in ing  insurance against o rd in a ry  perils. 
The insurance is in  respect o f the  vessel know n  as 
th e  G irl Pat. The p la in tiffs  in  the  action  are th e  
owners o f  th a t  vessel, and th e  defendant is one o f 
L lo y d ’s underw rite rs. The vessel is p a rt o f  a 
fish ing  fleet owned b y  the  p la in tiffs . She is no t 
one o f th e ir  sm aller vessels, and was insured fo r the 
sum o f 36001. She had  been under ce rta in  repairs, 
and she sailed on th e  31st M arch, 1936, from  
G rim sby on th e  voyage in  respect o f  w h ich  the  c la im  
was made. H e r m aster was one George B lack  
Orsborne, and her crew, except th e  engineer, were 
chosen b y  h im . I t  appears th a t  George B lack  
Orsborne was a m an o f a somewhat h o t tem per, 
and i t  was th o u g h t advisable to  le t h im  choose his 
ow n crew ra th e r th a n  p rov ide  h im  w ith  a crew 
chosen b y  the  owners. H e  had o rig in a lly  been 
g iven ano ther ship, and the  G irl Pat had been given 
to  ano ther m aster as fro m  th e  8th  A p r il,  1936. 
I t  fo llow ed th a t  th e  G irl Pat m us t be back in  
G rim sby b y  th a t  date. The ins truc tions  g iven  to  
th e  m aster w'ere to  fish in  th e  N o r th  Sea, and i t  was 
suggested, b u t  n o t g iven as a de fin ite  in s tru c tio n , 
th a t  he should jo in  one o f  th e  o the r ships o f  the  
p la in tiffs , th e  Student Prince, w h ich  was fish ing 
some f if ty -s ix  m iles E . b y  N . o f Spurn. I t  is said 
th a t  th e  ship o r ig in a lly  sailed on th e  31st M arch, 
b u t, accord ing to  the  evidence g iven, even before 
th a t  date th e  m aster had been discussing w ith  the 
crew, o r  expected crew, the  question o f  n o t ta k in g  
the  ship to  th e  fish ing  grounds, b u t o f run n in g  o ff 
w ith  her. In  fa c t, some tro u b le  occurred to  her 
engines and she p u t back, b u t th a t  tro u b le  was 
go t over, and she sailed again on the  1st A p r il,  1936. 
Ins tead  o f  sa iling  N ., o r N .E ., as she was expected 
to  do, she was taken  south  to  D over. D u rin g  th a t  
period i t  seems th a t  discussions again to o k  place 
between the  m aster and crew  as to  the  possib ilities(«) Reported by V. R. Aroxson, Esq., Barrister-at-law.



ASPINALL’S M AR ITIM E LAW CASES. 101

K.B. Div.] Marstrand Fishing Company Lim. v . Beer. [K.B. D iv .

o f  run n in g  o ff w ith  th e  ship and  tra d in g  w ith  her, 
and u lt im a te ly  se lling her A t  any ra te , she reached 
D over on th e  4 t l i  A p r il,  1936. The one m an chosen 
b y  th e  owners was the  engineer, and, apparen tly  
a fte r a num ber o f  unsuccessful a tte m p ts  to  get r id  
o f h im , th e  m aster succeeded in  leav ing  h im  behind 
and g e ttin g  o ff w ith  th e  ship w ith o u t an engineer. 
H e had, however, th e  same num ber o f crew, because 
b o th  on th e  se tting  o u t on th e  31st M arch and on 
th e  1st A p r il,  th e  m aster’s b ro the r, J im  Orsborne, 
had come aboard as a stowaway. I  th in k  th a t  
one m ay  adduce th a t th is  was p a rt o f  th e  p lo t 
then  discussed o f ta lc ing the  vessel fro m  her owners. 
T he  m aste r had spoken o f  going fro m  D o ve r to  
fish on th e  w est coast o f  Scotland, and a t  D over 
th e  ship had taken  in  fresh provis ions and  possibly 
some fu rth e r  fue l. She had  provis ions when she 
le f t  G rim sby fo r  tw e lve days, and fu e l fo r  tw e n ty - 
one days, i f  she were fish ing, b u t o n ly  fo r  tw e lve  
days d ire c t steam ing. To  go to  the  west coast 
o f Scotland w o u ld  take  tw e lve  to  fourteen  days 
d ire c t, o r tw e n ty  days i f  she were fish ing. The 
engineer, w ho had  made a re p o rt to  th e  owners 
a fte r he was le f t  behind, reported  th e  existence on 
board o f th e  stowaway, J im  Orsborne ; and M r. 
Moore, th e  owners’ representative, suspected th a t  
th e  s tow aw ay was th e  m aste r’s b ro the r.

On leaving  D ove r th e  sh ip  had fu l l  hunkers and 
five  weeks’ provis ions. I t  m ay he accepted th a t  there  
was no honest reason w h y  th e  m aster should go to  
D over. T he  ta k in g  o f five  weeks’ p rov is ions on 
board  suggested d ishonesty, and th o ug h  i t  was 
possible th a t  th e  m aster m ig h t come back up the  
east coast and fish  in  th e  N o r th  Sea, i t  was u n lik e ly . 
T he rea fte r n o th ing  was heard o f th e  vessel fo r  over 
a m o n th  and a h a lf. M r. Moore said in  evidence 
th a t  he th o u g h t th a t  the  m an had p ro b a b ly  gone, 
as he described i t ,  “  on th e  booze.”  H e  knew 
there  was no engineer on board, and he th o ug h t 
th a t  there  was a considerable p o s s ib ility  o f  co llis ion, 
and  th a t  th e  sh ip  m ig h t have been lo s t b y  perils  
o f  th e  sea. B y  the  2 0 t l i  A p r i l  he was anxious and 
suggested th a t  th e  underw rite rs  should be com
m un ica ted  w ith , and b y  th e  28 th  A p r i l  no tice  o f 
abandonm ent was g iven. T h a t notice  o f  abandon
m en t was n o t accepted b y  th e  underw rite rs , b u t 
th e y  agreed to  place th e  owners in  th e  same pos ition  
as i f  a w r i t  had been issued.

B y  w ay o f  t r y in g  to  recover th e  ship in  case she 
had  e ithe r suffered some casua lty , b u t had no t 
been lo s t, o r in  case she had been taken  aw ay b y  
her crew, a rad io  broadcast was issued on the  
2 9 th  A p r il,  1936. B y  th e  30 th  A p r i l  app lica tion  
was made fo r  posting  th e  sh ip  as m issing. L lo y d ’s 
d id  n o t accede to  th a t  request, b u t postponed the 
m a tte r  fo r  fourteen  days. W h ile  th a t  m a tte r  was 
s t i l l  deferred there  a rrived , on th e  11 th  M ay, from  
C orcubion, a p o rt in  Spain, a disbursem ent account 
fo r  2351. 18s. 7d. in  respect o f  th e  G irl Pat. T h a t 
in fo rm a tio n  was a fte rw ards am p lified  and o ther 
in fo rm a tio n  g iven. Perhaps th e  shortest m ethod 
o f  describ ing i t  is th a t  conta ined in  the  correspond
ence : “  (1 ) T he  account fo r  d isbursem ent discloses 
th a t  th e  m aster is using the  name o f C apta in  B lack, 
whereas his name is George B la ck  Orsborne. (2 ) The 
m aster gave th e  name o f  his owners as S ir R icha rd  
I r v in ,  o f  Aberdeen, whereas the  vessel is owned b y  
th e  M ars trand  F ish ing  C om pany L im ite d , o f 
G rim sby. (3) The  m aster gave the  p o rt o f  reg is tra 
t io n  as Aberdeen, whereas th e  p o rt o f reg is try  is 
G rim sby. (41 The m aster ob ta ined  a cash advance 
a t  Corcubion o f  8135 pesetas, w h ich  is over 2001. 
(5) I t  has been sta ted th a t  th e  m aster stated a t 
Corcubion th a t  his vessel was engaged in  fo llo w in g  
S ir R ich a rd  I r v in ’s yach t, w h ich  was going down 
the  M editerranean, and was to  catch fish fo r  those

on board .”  T h a t was the  in fo rm a tio n  received, and 
on th a t  i t  was su b m itte d  b y  the representatives o f  
th e  owners th a t  i t  was clear th a t  th e  m aster had 
b a rra tro u s ly  taken  th e  vessel and th a t  she was a 
loss b y  b a rra try . A p p lic a tio n  fo r  assistance in  
recovering th e  vessel was made to  th e  police about 
th a t  date, and about the  14 th  M ay te legram s were 
sent to  a la rge num ber o f  L lo y d ’s agents dow n a 
ce rta in  distance on th e  west coast o f  A fr ic a  and 
also across th e  A t la n t ic .  O n th e  18 th  M a y  the  
owners amended th e ir  notice  o f  abandonm ent b y  
asking th a t  loss b y  b a rra try  should be su b s titu te d  
as the  loss on w h ich  th e y  re lied. The  docum ent 
m ak ing  th a t  request is conta ined in  a separate 
in s tru m e n t, w h ich  contains b o th  th e  o rig ina l notice  
o f  abandonm ent and th e  amended notice. The  
o rig ina l notice contains a t th e  b o tto m  th e  fo llo w in g  
rem arks b y  th e  underw rite rs  : “  A bandonm ent
declined b u t to  avo id  ac tion  we hereby agree to  
place th e  assured in  the  same pos ition  as i f  a  w r i t  
had been issued th is  d ay ,”  th a t  is, the  28 th  A p r il.  
The  second notice , dated the  18 th  M ay, is as 
fo llow s : “  F u rth e r to  the  le tte r  the  w r ite r  addressed 
to  you  yesterday and in  v ie w  o f  th e  fu rth e r  in fo rm a 
tio n  received fro m  sh ipp ing  to -d a y , we sha ll be 
g lad  i f  you  w i l l  am end th e  notice  o f  abandonm ent 
to  read ‘ th a t  th e  owners abandon th e  G irl Pat 
to  th e  underw rite rs  on th e  g round o f  th e  b a rra try  
o f  th e  m aster.’  W il l  you please also ind ica te  th a t  
th e  owners c la im  th e  to ta l am oun t o f  th e  loss 
insured  ? ”  T h a t is annota ted  : “  N o te  am end
m en t o f  te rm s— abandonm ent declined on previous 
te rm s.”

I t  is n o t abso lu te ly  clear fro m  those le tte rs 
w hether th e  second le tte r  was a fresh no tice  o f 
abandonm ent, speaking fro m  th e  date th e  18th 
M ay, o r m ere ly  an am endm ent o f the  o rig ina l 
abandonm ent, speaking fro m  th e  28 th  A p r il.  I  do 
n o t regard th e  question as to  w h ich  is the  v i ta l  date 
as being im p o rta n t, b u t, a t any ra te , one o f  those 
dates is th e  date a t  w h ich  th e  n o tio na l issue o f  the  
w r i t  m us t be taken  to  have occurred. As I  sha ll 
ind ica te  la te r, except as in d ic a tin g  possib ilities 
w h ich  m ig h t have occurred to  someone a t  th a t  tim e  
as being lik e ly  to  happen in  th e  fu tu re , I  do n o t 
regard the  fu tu re  events as being m a te r ia l in  
considering w he ther th e  assured was e n tit le d  to  
c la im  fo r  a construc tive  to ta l loss, i f  cons truc tive  
to ta l loss be th e  tru e  c la im  in  respect o f th e  vessel, 
b u t I  go on to  sta te  those facts as p a rt o f  the  
h is to ry  o f  th e  case. On th e  18 th  M ay  a re p o rt 
was received o f  a vessel hav ing  been seen fish ing 
o ff the  Salvage Islands. P ro b a b ly  th a t  vessel 
was n o t the  G irl Pat. O n th e  20 th  M ay  th e  
A d m ira lty  were approached, and some question, 
th o ug h  no t, to  m y  m ind , a ve ry  m a te ria l question, 
arose as to w h a t the  A d m ira lty  were prepared to  
do. I t  was said on beha lf o f th e  owners th a t  th e y  
were n o t prepared to  do a n y th ing . I t  was said on 
b e h a lf o f the  underw rite rs  th a t  i f  th e  owners had 
taken  fu r th e r  steps th e  A d m ira lty  m ig h t have done 
a g rea t deal. I  do n o t m yse lf see th a t  th e y  cou ld  
have done v e ry  m uch, b u t, a t an y  rate , i t  appears 
th a t  th e y  suggested a le tte r  should be w r itte n , and 
C apta in  K n o x -L it t le ,  w ho had been approached, 
to o k  th e  v iew  th a t  a t th a t  tim e  the  G irl Pat was 
n o t l ik e ly  to  get aw ay, b u t th a t  her recovery w ou ld  
be ob ta ined  in  a com para tive ly  sho rt t im e . H o w 
ever, b y  the  25 th  M ay, certa in  o f  th e  u nderw rite rs , 
th in k in g  th a t  the  loss was a loss fo r  w h ich  th e y  
were liab le  to  pay, agreed to  settle , and a se ttlem en t 
to o k  place. C erta in  o f  th e  underw rite rs  refused 
to  se ttle , ta k in g  th e  v iew  th a t  there  was no to ta l 
loss under the  p o licy , and on th e  26 th  M ay, 1936, 
th e  w r i t  was issued in  th e  present action . I t  
appears now from  w h a t has been learned since.
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th a t  a fte r  le a v in g  D o ve r th e  G irl Pat p u t  in to  the  
she lte r o f  th e  Channel Is lands and  a lte red  h e r rig , 
p u t t in g  on a bow sp rit, and th a t  a t  th a t  t im e  there  
was some discussion a bou t go ing to  M adeira. I t  
also appears th a t  th e  engines b roke  dow n, and 
b roke  dow n, as perhaps was n o t a ltoge the r su r
p ris ing , in  th e  absence o f  an engineer, because the  
bo y  w ho was shipped as cook, one Stephen, had 
fa ile d  to  tu rn  on th e  lu b r ic a tin g  o il.

T he  vessel, i t  also appears, was in  Corcubion 
from th e  1 2 th  to  2 4 th  A p r il,  1986, and  a t  th a t  
time she had b lacked o u t th e  le tte rs  and num bers 
on her side, th e  engines were n o t in  good order, 
and  d u rin g  a  g rea t p o rtio n  o f  th a t  t im e  w o rk  on 
the engines was ta k in g  place. I t  also appears th a t  
ther lo g  was fa ls ified , th e  m aste r using th e  name o f 
George B lack, fo r  instance, and g iv in g  false names 
fo r  th e  crew. F ro m  Corcubion she sailed to  
Teneriffe, where she was th ree  days, thence to  th e  
Salvage Islands, and  thence to  P o r t E tienne , on 
th e  west coast o f  A fr ica , where she rem ained fro m  
th e  11 th  to  15 th  M ay. A f te r  leav ing  P o r t E tienne  
fo r  th e  f irs t t im e  she was tw ice  ashore and had to  
p u t  back. O n the  23rd  M ay  she reached D a ka r, 
and  she was repo rted  b y  L lo y d ’s agent as hav ing  
a rr ive d  there. Telegrams were sent to  h im  in d ic a t
in g  that, she o ugh t to  be ke p t, and th a t  p robab ly  
she had been b a rra tro u s ly  seized. Steps were 
taken  to  keep her, b u t  th e  m aster, w ho had  had 
his engines repaired, ind ica ted  th a t  i t  was necessary 
to  t r y  th e  sh ip  to  see w he ther he should pa y  fo r 
th e  engine repairs, and  L lo y d ’s agent, and I  th in k  
th e  p o rt au tho ritie s , seem to  have been prepared 
to  le t  h im  t r y  her engines. Perhaps a m an a l i t t le  
m ore a live  to  th e  possib ilities m ig h t n o t have 
done so, b u t, how ever th a t  m ay  be, th e y  d id  le t 
h im  t r y  her engines, and she im m e d ia te ly  p u t  to  
sea and ran  aw ay. F ro m  th a t  date a num ber o f 
rum ours  were heard, such as th a t  she was in  to w  
o f  a B r it is h  sh ip , th a t  she was m ak ing  fo r  Cape 
S t. Verde, and th a t  th e  m aster was going to  South 
A fr ica . None o f  those rum ours were in  fa c t true , 
and th e  ship e ve n tu a lly  a rr ive d  o ff Georgetown, in  
B r it is h  Guiana, and was arrested on th e  19 th  June, 
1936. I  m ig h t add th a t  th e  D a ka r a u tho ritie s , 
th o u g h  th e y  fa ile d  to  keep her, th o u g h t, like  
C apta in  K n o x -L it t le , th a t  th e  vessel was g e tting  
to  th e  end o f  her te th e r as th e  distance she had to  
tra v e l w ou ld  be g rea t, and, a fte r  a ll, she o n ly  had 
a  ce rta in  am oun t o f fu e l and stores on board. In  
those circumstances i t  is claim ed th a t  th e  G irl Pat 
was e ithe r an a c tua l o r construc tive  to ta l loss b y  
b a rra try .

F irs t  o f  a ll, w ith  regard to  an ac tua l to ta l loss, 
i t  is said th a t  b a rra try  is analogous to  capture , 
and  th a t  cap ture  is an ac tua l to ta l loss though  th a t  
loss m ay  be redeemed b y  a recapture. I  d o u b t i f  
th is  ever was th e  tru e  question. I  th in k  i t  was 
always a question o f  fa c t w he ther capture  was an 
a c tu a l to ta l loss o r  m ere ly  a possible constructive  
to ta l loss. C apture  fo llow ed b y  condem nation no 
d o u b t was a c tua l to ta l loss, b u t  th a t  was because 
th e  vessel had in  fa c t been condemned ; th e  w ar 
was supposed to  la s t in d e fin ite ly , and, therefore, 
the re  was no chance w ith in  an y  reasonable tim e  
o f  th e  ship be ing restored. The  capture  alone, I  
do n o t th in k ,  was ever necessarily an ac tua l to ta l 
loss. I t  is possible th a t  i f  th e  vessel had been 
ca rry in g  con traband  and th a t  condem nation was 
ce rta in , she m ig h t be he ld  to  be an ac tua l to ta l 
loss, b u t  I  do n o t th in k  th a t  i t  is ce rta in , even then, 
th a t  th a t  resu lt w o u ld  fo llo w . N o rm a lly , I  th in k  
cap ture  is a construc tive  to ta l loss, and th e  con
fus ion  w h ich  has arisen w ith  regard to  w he ther i t  
is an actual o r a cons truc tive  to ta l loss arose 
merely because in  th e  ea rlie r cases th e  d is tin c tio n

between those tw o  classes o f  loss was n o t k e p t 
clear. In  th e  same w ay, damage m ay  am oun t to- 
a cons truc tive  to ta l loss, b u t w i l l  n o t am oun t to- 
an a c tu a l to ta l loss, th o ug h  i t  m ay  am oun t to- 
an a c tu a l to ta l loss i f  i t  has been fo llow ed  b y  sale 
so as to  m ake th e  pos ition  one in  w h ich  th e  vessel 
was lo s t to  her owners b y  th e  p roper sale a f te r  
su ffic ien t damage to  ju s t ify  i t .  The class o f  case 
to  w h ich  I  am  re fe rring  is Dean and another v .  
Hornby (23 L .  J . Q. B . 129), and Stringer v . English 
and Scottish M arine  Insurance Company Limited: 
(3 M ar. L a w  Cas. 440 ; 22 L .  T . Rep. 802 ; 
L .  Rep. 4 Q. B . 676). H ow eve r th a t  m a y  be, 
w he ther under th e  o ld  la w  cap tu re  was o r  was no t 
an a c tu a l o r  cons truc tive  to ta l loss, th e  case is  
now  governed b y  sects. 56 to  60 o f  th e  M arin e  
Insurance A c t, 1906. B y  sect. 57 the re  is an 
“  a c tua l to ta l loss,”  i f  th e  assured is “  ir re tr ie v a b ly  
d e p r iv e d ”  o f  th e  vessel. In  m y  v iew , no one 
cou ld  say here th a t  th e  vessel was ir re tr ie v a b ly  lost 
to  he r owners. There was no a c tua l to ta l loss.

Then comes tb e  question : W as th e  sh ip  a con
s tru c tiv e  to ta l loss 1 The te s t the re  is th e  te s t set 
o u t in  P olurrian  Steamship Company L im ited  v .  
Young (13 Asp. M ar. L a w  Cas. 59 ; 112 L .  T . 
Rep. 1053 ; (1915) 1 K .  B . 922), w h ich  was a c tu a lly , 
o f course, th e  te s t set o u t in  sect. 60, sub-sect. (2 ) 
( i .), in  w h ich  th e  m a te ria l te s t is s ta ted  as being : 
“  Is  th e  recovery o f  th e  vessel u n lik e ly  ? ”  
I t  has been de term ined in  The P o lurrian  case 
(sup.) th a t  “  u n lik e ly  ”  means th a t  th e  balance 
o f  p robab ilitie s  is against the  vessel’s be ing  
recovered. The person to  w hom  i t  m ust appear 
th a t  th e  vessel is u n lik e ly  to  be recovered is no t 
th e  in d iv id u a l concerned b u t  is th e  “  reasonable 
m an.”  B u t  th a t  leaves th e  question : B y  w h a t 
in fo rm a tio n  m us t th e  person concerned judge ? I n  
g iv in g  notice o f  abandonm ent he can o n ly  a c t on 
such in fo rm a tio n  as he has, and, indeed, he m ay 
act on a reasonable guess and can recover, p ro v id in g  
in  fa c t th e  recovery o f th e  vessel was u n lik e ly  : 
George Cohen, Sons, and Co. v .  Standard M arine  
Insurance Company Lim ited  (21 L I .  L .  R ep. 30). 
I n  de te rm in ing  w hether in  fa c t she was a construc
t iv e  to ta l loss tw o  m a tte rs  m us t be de term ined  :
(1) A t  w h a t date m us t th e  ju d g m e n t be exercised ?
(2 ) Is  th e  accuracy o f  th a t  ju d g m e n t to  depend on 
th e  facts know n to  th e  person fo rm in g  th e  ju d g m e n t 
a t th e  t im e  he does so, o r is i t  to  depend on th e  
tru e  facts ex is tin g  a t  th a t  t im e  ?

As to  th e  f irs t  question— a t w h a t da te  m us t th e  
ju d g m e n t be fo rm ed— I  th in k  th a t  The Polurrian  
case {sup.) determ ines the  question. I t  is th e  da te  
o f  th e  issue o f  the  w r it ,  o r o f  th e  no tio na l issue o f  
th e  w r i t— th a t  is to  say, th e  date a t  w h ich  th e  
underw rite rs  agree to  t re a t th e  m a tte r  as i f  i t  had 
been an issue. T h a t, in  th is  p a rtic u la r  case, is 
e ithe r the  28 th  A p r i l  o r th e  18 th  M ay, and I  have 
said, hav ing  regard to  m y  v ie w  as to  th e  second 
question, I  do n o t th in k  i t  m a tte rs  w h ich  date we 
take . In  fa c t, I  do n o t know  th a t  i t  m a tte rs  in  
e ithe r case w h ich  date is taken . The  second 
question— on w h a t m us t th e  person m ak ing  the  
c la im  be taken  to  have acted— depends on sect. 60, 
sub-sects. (1) and (2 ), o f  th e  A c t. I f  th e  decision 
depended on sect. 60, sub-sect. (2 ), th e n  th e  
question is : W as th e  recovery on th e  p roper da te  
u n lik e ly  o r n o t ? PrimA facie, th a t  means : “ W as 
th e  recovery u n lik e ly  on th e  tru e  facts as then  
ex is ting  and  n o t on th e  fac ts  as know n  to  th e  
assured. B u t  i t  m ay  be said th a t  sect. 60, 
sub-sect. (2 ), is a p a rtic u la r  instance o f  which 
sect. 60, sub-sect. (1 ), is th e  general expression, 
and, if so, th e  m eaning o f  th e  general expression 
m us t govern th a t  of th e  p a rt ic u la r  w h ich  is an 
instance or exam ple of i t .  E ve n  if  th is  be so, th e
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phrase in  sect. 60, sub-sect. ( 1 ), th a t  there  is a 
construc tive  to ta l loss when th e  sub jec t-m a tte r 
insured “  is reasonably abandoned on account o f 
its  ac tua l to ta l loss appearing to  be unavoidab le ,”  
m ay  mean because on th e  facts as know n the  
vessel’s loss appears unavoidable, o r because on the  
tru e  facts th e  loss appears unavoidable. I  prefer 
th e  la tte r  o f  those tw o  constructions, (a) because 
th e  p a rtic u la r  instance in  sect. 60, sub-sect. (2 ), 
w ou ld  seem to  p o in t to  th e  tru e  facts being the 
c r ite r io n , and (6 ) because th a t  was, I  th in k ,  the 
v iew  accepted in  The P olurrian  case (sup.). I f  th a t  
be an accurate v iew , th e  w ord  “  appearing ”  is used 
because th e  fu tu re  o f  th e  vessel is s t i l l  unknow n and 
he r loss m us t s t i l l  be described as “  appearing ”  
unavoidab le  since c e rta in ty  can never be p red icated 
o f  th e  fu tu re . I t  w ou ld  be curious i f  th a t  were n o t 
so, since th e  resu lt o f  the o the r m eaning w ou ld  a t 
least be an odd one. One exam ple m a y  suffice. I f  
th e  decision were to  depend on th e  apparen t facts, 
an owner, whose credible in fo rm a tio n  was th a t  the  
ship had  been d riven  ashore in  such circumstances 
th a t  her loss appeared to  be unavoidab le , could 
g ive  notice o f  abandonm ent, issue his w r it ,  and 
recover, though  i t  was found  th e  n e x t day th a t  the  
vessel was safe and sound in  harbour. T o  accept 
th a t  a construc tive  to ta l loss had  occurred in  such 
a  case w ou ld  be to  ho ld , I  th in k , as M r. W ill in k  
said, th a t  the  insurance had been effected, 
n o t against loss, b u t  against bad news. The 
same v iew  seems to  be supported b y  A rn o u ld  
on M arine Insurance (11 th  ed it.), section 1095, 
p. 1421.

W ou ld , then , a p ru d e n t owner have come to  the  
conclusion, on the  tru e  facts as ex is ting  on the  
28 th  A p r i l  o r th e  18 th  M ay, th a t  th e  recovery o f 
th e  G irl Pat was u n lik e ly  ? A t  th a t  tim e  the  
m aster and crew  had  de term ined  to  dep rive  the  
ow ners o f  possession o f  her and, I  th in k ,  o f  ow ner
ship. There was no com petent engineer on board  ; 
th e  engines had  b roken down tw ice  ; th e  log had 
been fa ls ified  : there  was no p roper ch a rt ; and the  
vessel had reached and sailed fro m  Corcubion a fte r 
hav ing  had her r ig  a lte red b y  the  a d d itio n  o f  a 
bow sp rit, and a fte r th e  b lack ing  o u t o f  her fishing 
numbers, and repa in ting . She was n o t lo s t b y  a 
p e ril o f  th e  seas, b u t a clear ac t o f b a rra try  had 
been com m itted , and any loss fo llo w in g  th a t  
b a rra try  w ou ld , I  th in k , be a loss b y  b a rra try  (see 
A rn o u ld  on M arine Insurance, section 858). In  
those circumstances she m ig h t have escaped and 
been sold, o r gone ashore, o r perhaps been seized 
b y  necessaries-men o r come in to  co llis ion  w ith  
ano ther ship. A l l  these th ings  were possible, and, 
indeed, n o t u n like ly , b u t  I  cannot say th a t ,  in  
m y  v iew , on a balance o f p robab ilities , she was 
more lik e ly  to  be los t th a n  recovered. T o  m y  
m ind , i t  is a case e xa c tly  on a ll fours w ith  th a t  o f 
The Polurrian  case (sup.), her recovery being 
uncerta in , b u t n o t u n like ly . I f  I  had been asked 
to  say : “  Is  she m ore lik e ly  to  be lo s t o r recovered,”  
I  should have fe lt  ob liged to  re p ly  : “ I  do n o t 
know .”  N o r is the  case changed i f  the  18 th  M ay 
is taken  as th e  v i ta l  date. B y  th a t  tim e  she had 
s t i l l  eluded capture , though  she had been to  
Teneriffe  and P o r t E tienne . B y  th a t  tim e  she had 
also been tw ice  ashore outside th a t  p o rt, b u t she 
was s t i l l  a floa t, s t i l l  requ ired  fu e l and provis ions 
and  was p u t in to  some p o rt to  get them . H e r good 
fo rtu n e  in  e lud ing  cap ture  so fa r  m ig h t n o t be 
repeated, and I  do n o t th in k  th a t  th e  p o ss ib ility  o f 
th e  m aster and crew  reaching S outh  A m erica  and 
selling her is enough to  tu rn  th e  scale. So fa r  I  
have, r ig h t ly ,  I  th in k , excluded a ll consideration o f 
w h a t occurred a fte r the  18 th  M ay. B u t  even i f  I  
take  subsequent events in to  account up  to  th e  date

o f th e  recovery in  Georgetown, I  do n o t th in k  th a t  
I  shou ld  change m y  m in d . She had made, i t  is 
tru e , one m ore escape, b u t  m y  ju d g m e n t accords 
w ith  th a t  o f  C apta in  K n o x -L it t le  and th e  P o r t 
A u th o ritie s  o f  D aka r, th a t  she was nearing th e  end 
o f her te th e r. I t  is tru e  th a t  th e  m a jo r ity  o f  th e  
underw rite rs  pa id  as fo r  a to ta l loss, b u t  even i f  I  
take  account o f  th e ir  ac tion  I  have to  rem em ber 
th a t  I  do n o t know  w h a t v ie w  o f  th e  la w  th e y  too k , 
or, indeed, w h a t th e y  to o k  to  be expedient to  do—  
to  pay, o r to  refuse, w ha tever th e  law  m ig h t be. 
F o r m y  p a rt, I  am  in  com plete darkness w hether th e  
G irl Pat was lik e ly  o r u n lik e ly  to  be recovered, and 
I  m us t ho ld  th a t  she was never a construc tive  to ta l 
loss and th a t  her owners cannot recover. O n th a t  
v iew , I  m ust dism iss th e  action , w ith  costs.

S o lic ito rs fo r  th e  p la in tiffs , Deacon and Co., fo r 
Grange and Wintringham, G rim sby.

S o lic ito rs fo r  th e  defendant, Parker, Garrett, and 
Go.

P R O B A T E ,  D IV O R C E ,  A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

December 17, 18, and  21 , 1936, and Ja n u a ry  19,
1937.

(B e fo re  Buckniix, J . ,  ass is ted  b y  E ld e r  
B re th re n  o f  T r in i t y  H ou se ).

The Mulbera. (a)

Damage to barge through s in k in g  in  R oya l 
A lbe rt Dock— P r im a  fa c ie  negligence— Cause 
o f accident le ft in  doubt— B urden  o f p roo f.

T h is  was a c la im  by the owners o f the wooden 
barge W .  (29£  tons register and  50  tons dead
weight) against the owners o f the steamship M . 
(9100 tons gross, 466f t .  in  length and  6 0 /f. in  
beam) in  respect o f damage sustained by the W .,  
which sank in  the R oya l A lb e rt Dock on the 
n igh t o f the l s f  to 2nd M a y ,  1936, and was 
subsequently ra ised by the P o rt o f London  
A u th o rity .

The fac ts  were as fo llow s : On the 29 th A p r i l ,  the 
W . arrived  o ff  the M ., which was moored along
side the quay at N o . 28 shed, to take delivery o f  
some scrap m etal fro m  her. A fte r  some 22  tons 
had been discharged in to  the W .  fro m  the M . ’s 
N o . 5 ho ld she was pushed away to make room  
fo r  another barge and was made fa s t to the M . 
a ft. La te r the W .  was made fa s t by a servant 
o f the p la in t if fs  alongside the quay and astern 
o f the M . by means o f her cha in headfast, 
w hich was passed round  a bo lla rd on the quay, 
w ithou t, however, having any m oorings a ft. 
The  W .  rem ained in  that p o s itio n  u n t i l  the 
afternoon o f the 1st M a y . On the m orn ing  o f  
that day the p la in t if fs ' forem an was requested 
by the defendants' servants on the quay to move 
the W .  fro m  a ft o f  the M . to fo rw a rd  o f her so 
that cargo could be delivered in to  the W .,  w hich  
had come out o f the M . ’s N o . 2  hatch, but the 
fo rem an having sa id  he was unable to do so, 
the defendants, by the ir own men, moved the W .

(a) Reported by J. A . Petrie , Esq., Barrister-at-Law.
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to the fo rw a rd  end o f the M .,  and made her fa s t 
alongside the quay in  such a po s ition  that her 
po rt fo rw a rd  quarter ( the W .  w as a sw im 
headed barge) was inside the stem and po rt bow 
o f the M . and between the M . and the quay. 
W h ils t in  that pos ition  the W .  took in  16 tons 
o f metal, which brought her load up  to 38 tons. 
A fte r  work was knocked o ff the W .  was made 
fa s t by means o f a single rope to a bo lla rd  on 
the quay, but she was not made fa s t a ft. The 
W . was then about 6f t .  inside the stem and  
po rt bow o f the M ., she had a freeboard o f 
about 2f t .  G in., and between her and the M . 
there was about 10f t .  o f water. A t  7 a.m . on 
the 2nd M a y  i t  was discovered that the W .  had 
sunk. She was ra ised the same day, and i t  
was fo u n d  that she had been ly in g  in  30f t .  o f 
water about p a ra lle l to the quay, w ith  8 -10 f t .  
o f her fo rw a rd  p a r t under the stem o f the M ., 
which was d raw ing  19f t .  There were three 
fu r th e r facts o f im portance established by the 
evidence, nam ely, that the M . was at a l l times 
p ro pe rly  moored w ith  her p o rt side ha rd  up  
against the quay ;  that there was a m ud bank 
at the foo t o f the quay down which the W .  would  
probably s lip  after she sank ; and that although 
the W .  was f i f t y  years old, she had been kept 
in  good re p a ir and had, so la te ly as A p r i l ,  1936, 
carried  35 tons, and in  F ebruary , 1936, as 
much as 40  tons, w ithou t any damage. The 
p la in t if fs  contended that the defendants were 
liab le  because, w ithou t the knowledge o f the 
p la in t if fs ,  the defendants had moved the W .  to 
a po s ition  which was unsafe fo r  her in  that she 
was liable to be squeezed between the quay and  
the M . or other c r a f t ; that she was in  fa c t so 
squeezed, and so badly damaged that she sank. 
The defendants, w h ils t adm itting  they moved 
the W., denied negligence and sa id  she was 
moved to a safe po s itio n  and there prope rly  
and securely m oored; that th is  was done w ith  
the knowledge o f a servant o f the p la in t if fs  ; 
that the W .  was not squeezed and sank because 
she was unseaworthy.

H e ld , that, as the M . was p rope rly  moored, the 
position  in  which the defendants moored the 
W. was not an im proper one, that the damage 
sustained by the W .  d id  not prove that she had 
been squeezed, and that accordingly the p la in 
t if fs  had fa ile d  to establish any negligence 
against the defendants; that on the evidence 
i t  was impossible to say what caused the ingress 
o f the water in to  the barge and her consequent 
s in k ing , but that the cause was probably a 
com bination o f two causes suggested by the 
defendants, nam ely, o ld  age and contact w ith  
the quay w a ll through being pushed against i t  
by craft, other than the M ., which were in  the 
v ic in ity  ; that in  the circumstances the defend
ants had no greater du ty  than to exercise due 
care and s k il l in  the ir hand ling  o f the barge, 
and that, having established the exercise o f that 
due care and s k il l,  and suggested a reasonable 
and probable exp lanation o f the accident 
w ithou t negligence on the ir p a rt, the defendants 
had discharged the onus which la y  upon them 
o f dislodging the p r im a  fa c ie  presum ption o f

negligence a ris in g  fro m  the fa c t o f the accident,
and were not liab le  to the p la in t if fs  fo r  the loss.
A c tion  dismissed w ith  costs.

D a m a g e  b y  S i n k i n g .

The p la in tiffs  were Messrs. D a rlin g  Bros. L im ite d , 
o f  London , owners o f  th e  wooden swim-headed 
barge W illiam  (29J tons register, 6 4 ft. in  leng th  
and 17 ft. in  beam, w ith  a dep th  o f  side am idships 
o f  abou t 5 ft. 6 in .). The  defendants were th e  B r it is h  
In d ia  Steam  N a v ig a tio n  Com pany L im ite d , owners 
o f  th e  steamship Mulbera (9100 tons gross, 466 ft. 
in  leng th , 60 ft. in  beam and d raw ing , a t th e  m a te ria l 
t im e , 1 9 ft. fo rw a rd ). T he  Mulbera  was ly in g  
m oored w ith  her p o rt side close up  to  th e  quay 
opposite  N o. 28 shed, R o ya l A lb e r t D ock , on the  
2 9 th  A p r i l ,  1936, when th e  W illiam  a rr ive d  o ff her 
to  take  d e live ry  o f  some scrap m e ta l fro m  her. 
Before she was loaded to  capac ity  (her deadw eight 
was 50 tons and  she had o n ly  taken  in  38 tons o f  
th e  cargo w h ich  was to  be discharged in to  her) th e  
W illiam  sank. T he  exact tim e  o f  he r s in k in g  was 
n o t know n e ith e r to  th e  p la in tif fs  o r th e  defendants, 
b u t was established to  have been between 5.30 p .m . 
on th e  1st M ay  and 7 a.m . on th e  2nd M ay, 1936. 
She was subsequently raised on th e  2nd M ay  b y  
th e  P o r t o f London  A u th o r ity .  The  circumstances 
o f th e  accident, as fa r  as th e y  were know n to  th e  
parties, and th e  facts w h ich  emerged fro m  the  
evidence, are su ffic ie n tly  set o u t in  th e  headnote 
and appear fu l ly  in  th e  judgm en t. I t  was 
a d m itte d  on b e h a lf o f  th e  p la in tif fs  a t  the  
hearing  th a t  the  fa c t (w h ich  was agreed) th a t  
the  defendants had m oved th e  W illiam  from  
astern to  fo rw a rd  o f the  Mulbera  was n o t in  
its e lf  an a c t w h ich  in frin g e d  th e  p la in t if fs ’ 
r igh ts , b u t i t  was argued th a t  th e  s in k in g  o f  th e  
barge raised a prim d facie  case o f  negligence against 
th e  defendants, and th a t  th e y  cou ld  o n ly  escape 
l ia b i l i t y  e ith e r (a) b y  show ing w h a t was th e  cause 
o f  th e  loss, and th a t  the  resu lt o f  th a t  cause was one 
w h ich  cou ld  n o t have been avo ided  b y  them , o r 
(6 ) b y  show ing a ll  th e  possible causes and, w ith  
regard to  every one o f  those causes, th a t  th e  resu lt 
cou ld  n o t have been avo ided b y  th e m  b y  th e  exer
cise o f  reasonable care on th e ir  p a rt. The Merchant 
Prince (7 Asp. M ar. L a w  Cas. 208 ; 67 L .  T . Rep. 
251 ; (1892) P. 179 (C. A .), per F ry ,  L .J .  a t p . 189) 
and The Princess (18 Asp. M ar. L a w  Cas. 56 ; 142 
L .  T . Rep. 94 ; (1929) P . 287, per H i l l ,  J .  a t p . 289) 
were re lied  upon b y  th e  p la in tiffs , b u t  in  his 
ju d g m e n t th e  learned judge, w h ils t prepared to  
a p p ly  th e  p resum ption  o f prim d facie  negligence, 
w h ich  was app lied  b y  H i l l ,  J .  in  The Princess (sup.), 
declared th a t  th e  cases w h ich  had been m ost h e lp fu l 
to  h im  in  a rr iv in g  a t  a decision, and w h ich  he 
proposed to  fo llo w , were Ballard  v . North B ritish  
Railway Company (1923, S. C. (H . L .)  43, per L o rd  
D uned in , a t p . 54) and The K ite  (149 L .  T . R ep. 
498 ; (1933) P. 154, per L a ng ton , J . a t p. 170).

H . G. W illm er fo r  the  p la in tiffs .

Owen L . Bateson fo r  the  defendants.
Cur. adv. vull.

B uckn ill, J.— In  th is  case th e  p la in tif fs  are the 
owners o f  th e  barge W illiam . The defendants are 
the B r it is h  In d ia  Steam N a v ig a tio n  Com pany 
L im ite d .

T he  ca rd ina l fa c t o f  the case is th a t  th e  W illiam , 
laden w ith  a cargo o f  abou t 38 tons o f  m e ta l in  
bags, sank in  th e  R o ya l A lb e r t D ock  o ff N o. 28 
shed, on the  n ig h t o f  th e  1st, o r ea rly  m orn ing  o f  the 
2nd, M ay, 1936. There is no d irec t evidence as to  
when o r w h y  she sank, b u t  the  evidence indicates
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th a t  she sank between 9 p .m . o f  the  1st M ay  and 
7 a.m . o f  th e  2nd. The  p la in tif fs  say th a t  the 
s in k in g  o f  the  W illiam  was caused b y  the  negligence 
o f  th e  defendants o r th e ir  agents. The  defendants 
say th a t  the  s in k in g  was n o t due to  any negligence 
on th e ir  p a rt. T he y  also allege th a t  th e  barge 
sank because she was unseaw orthy.

The  m a te ria l facts as I  f in d  them  are as fo llow s :
The  W illiam  is a wooden swim -headed barge o f 

2 9 f tons reg ister, and 50 tons deadw eight capac ity , 
a bou t 64 ft. long  and  17 ft. beam, w ith  a dep th  o f 
side am idships a bou t 5 ft .  Gin. On th e  29 th  A p r il 
the  W illiam  a rr ive d  o ff th e  steamship Mulbera, 
belonging to  th e  defendants, to  take  de live ry  
o f  some scrap m e ta l fro m  her. The  Mulbera, w h ich  
is 4 6 6 ft. in  leng th , was ly in g  m oored alongside 
th e  qua y  near N o. 28 shed, in  th e  R o ya l A lb e r t 
D ock , and was p ro p e rly  and  securely m oored w ith  
he r p o r t  side ha rd  up aga inst th e  quay. The  
p la in tif fs ’ forem an, W ill ia m  Shore, b ro u g h t the  
W illiam  to  th e  sh ip , and a t  th a t  tim e  expected to  
ta ke  about 30 tons o f  m e ta l. There were tw o  
parcels o f  scrap m eta l in  th e  Mulbera, one parcel 
o f  35 tons and a sm alle r parce l o f  7 tons. O f the  
parcel o f  35 tons, 25 tons were loaded in  N o . 5 
ho ld , and the  rem a in ing  1 0  tons were loaded in  
N o. 2  ho ld . T he  sm all parcel o f 7 tons was loaded 
in  N o . 0  ho ld . W hen the  W illiam  a rrived , and, 
indeed, up  to  th e  tim e  when she sank, no b ills  o f 
lad ing  fo r  e ith e r o f  these parcels had been lodged 
a t  th e  defendants’ o ilice. On th e  29 th , 22 tons 
were loaded in to  the  W illiam  fro m  N o. 5 ho ld .

T he  W illiam  was then  pushed aw ay to  m ake room  
fo r  ano ther barge, and was made fa s t to  th e  ship 
a ft .  W ill ia m  Shore, a t some tim e  on the  29 th , was 
to ld  b y  a representa tive  o f th e  defendants to  p u t 
the  W illiam  alongside the  quay to  fin ish  load ing 
there . A cco rd in g ly , on th e  29 th , th e  W illiam  was 
made fa s t alongside th e  q uay  astern o f  the  ship 
b y  means o f  her cha in  headfast to  a b o lla rd  on the  
quay, and s tayed  in  th a t  pos ition  u n t i l  th e  
a fte rnoon o f F r id a y , the  1st M ay.

There was some co n flic t o f  evidence as to  con
versations between th e  defendants’ agents and 
W ill ia m  Shore, on the  1st M ay. Shore said th a t  
on th e  m orn ing  o f  th e  1st M ay he asked M cClure, 
th e  ch ie f ta l ly  c le rk  in  the  em ploy o f  the  defendants’ 
sh ip  managers, w he ther M cClure had any documents 
fo r  th e  W illiam 's  cargo, and M cClure shrugged his 
shoulders and gave h im  no ins truc tions  w hether 
cargo was to  be loaded th a t  d a y  o r no t. M cClure 
denied th a t  he had an y  com m un ica tion  w ith  Shore 
on th e  1st M ay  a t a ll.

On the  o th e r hand, one S liarm an, th e  defendants’ 
q uay  forem an a t  N o. 28 shed, gave evidence th a t  
on th e  a fte rnoon  o f  th e  1s t M a y  he asked W illia m  
Shore to  remove his barge fro m  a f t  o f  the  Mulbera 
to  fo rw a rd  o f  her, so th a t  cargo cou ld  be de livered 
in to  her w h ich  had come o u t o f  No. 2 ha tch , and 
th a t  Shore said he cou ld  n o t do i t  h im se lf b u t th a t  
there  was a m an about somewhere w ho w ou ld  s h if t  
her. Shore denied any such conversation. H is  
son, Charles Shore, said in  his evidence th a t  in  the  
m orn in g  on th e  1s t M a y  S lia rm an to ld  h im  th a t  he 
cou ld  n o t de live r goods to  the  W illiam  u n t i l  the  
necessary b ills  o f  la d in g  were rendered, and  th a t  
there  w ou ld  be no m ore cargo fo r  h im  th a t  day. 
Sharm an denied saying th is . I  f in d  th a t  ne ithe r 
Sharman no r M cC lure a t an y  tim e  on th e  1st said 
to  e ith e r o f  the  Shores th a t  there  w ou ld  be no 
cargo fo r  th e  W illiam  on th a t  day, and I  f in d  th a t  
W ill ia m  Shore was asked to  m ove th e  barge on 
the  1st as sta ted  b y  Sharman.

In  th e  a fte rnoon o f  the  1st M ay  G ardner to ld  a 
m an called Lam be, in  th e  em p loy o f  the  defendants, 

V o l . X I X „  N .  S.

to  m ove the  W illiam  to  th e  fo rw a rd  end o f  the  ship 
to  take  cargo w h ich  had a lready been p u t on to  the  
quay, and the  W illiam  was m oved up  in  charge o f  
tw o  men in  th e  em ploy o f  th e  defendants and 
was made fa s t alongside th e  q uay  heading to the  
eastward, and in  such a pos ition  th a t  her p o rt 
fo rw a rd  q u a rte r was inside th e  stem  and p o rt bow  
o f  the  Mulbera  and between th e  ship and th e  quay.

L o a d ing  in to  th e  W illiam  o f  bags o f  m e ta l then  
sta rted  a bou t 4 p .m ., and a fte r  180 bags o f m eta l 
had  been loaded in to  her, discharge ceased about 
4.40 p .m . The  w e igh t o f  these bags am ounted in  
a ll to  about 16 tons, so th a t  th e  W illiam  now had 
on board a to ta l cargo w e igh t o f 38 tons. The  bags 
were wheeled fro m  the  quay on to  a p la n k  w h ich  
ran  across th e  ha tch  o f  the  W illiam  fro m  gunwale 
to  gunwale and  were then  stowed in  th e  hold.

The load ing  o f  the  W illiam  was done b y  the  
defendants’ agents. A fte r  w o rk  was knocked o ff 
th e  barge was made fas t b y  means o f  a single rope 
fro m  he r bows to  a bo lla rd  on the  quay. The man 
w ho made her fa s t described i t  as a sho rt line  made 
fas t to  a cleet on the  quay and to  some p a rt o f the  
barge w h ich  he was unable to  specify. There was 
no reliable  evidence th a t  she was made fas t a f t  
a fte r th e  load ing ceased.

A b o u t 5.30 p.m . on the  1s t Gardner w en t on 
board th e  W illiam  and found  the  barge ly in g  
alongside the  quay in  such a pos ition  th a t  her p o rt 
fo rw a rd  end was about 6f t .  inside the  stem and 
p o rt bow o f th e  Mulbera. The barge a t th a t  tim e  
appeared a ll r ig h t and had apparen tly  about 
2 ft. 6 in . freeboard. There was about 10 ft. o f w a te r 
between th e  ship and the  barge. A  large e m p ty  
barge was ly in g  head to  the  quay about 1 5 ft.-20 ft. 
fro m  th e  stern o f  the  W illiam  w ith  ano ther barge 
made fas t to  her a ft.

N o th in g  m ore is know n about the  W illiam  
d u rin g  the  n ex t fourteen  hours, b u t about 9 p.m . 
a barge w h ich  was p rob a b ly  the  W illiam  was seen 
b y  M ilne, the  second officer o f  the  Mulbera, ly in g  
in  a position  s im ila r to  th a t  g iven b y  G ardner, to  
w h ich  I  have a lready referred. A t  about 7 a.m. on 
the  2nd M ay  i t  was discovered th a t the  W illiam  
had sunk. The W illiam  was raised b y  the  P o rt 
o f  London  A u th o r i ty  on the  same day. W hen 
about to  be raised she was found  nearly  pa ra lle l to  
the  quay in  about 30 ft. o f  w a te r w ith  8 f t .  to  10ft. 
o f her fo rw a rd  p a rt under the  stem o f  the  Mulbera. 
The Mulbera's d ra ft  a t th a t  t im e  was about 19 ft. 
fo rw a rd . There is a m ud  bank a t th e  fo o t o f the 
quay down w h ich  th e  barge w ou ld  p robab ly  s lip  
a fte r  she sank.

T h is  appeared to  be th e  substance o f  the m a te ria l 
facts re la ting  to  the  casua lty  itse lf, as I  fin d  them .

I t  was argued b y  M r. W illm e r on behalf o f the  
p la in tiffs  th a t  as the  defendants had elected to  
m ove the  W illiam  th e  burden was on them  to  
sa tis fy  th e  co u rt th a t  th e y  had n o t been negligent 
in  an y  w ay w h ich  cou ld  have caused o r con trib u te d  
to  her loss. M r. W illm e r argued th a t  th e  s ink ing  
o f th e  barge raised a prim d facie  case o f negligence 
against the  defendants, and th a t  th e y  cou ld  on ly  
escape l ia b il i ty  b y  show ing w h a t was the  cause o f 
the  loss, and b y  show ing th a t  the  resu lt o f  th a t  
cause was one w h ich  cou ld  n o t have been avoided 
by  them , o r b y  show ing a ll the  possible causes, and, 
w ith  regard to  every one o f  these causes, th a t  the  
resu lt could n o t have been avoided b y  them  b y  the  
exercise o f reasonable care on th e ir  p a rt. H e relied 
on the  judg m e n t o f  the  C ourt o f Appeal, and more 
especially on the  ju d g m e n t o f  L o rd  Justice  F ry  in  
the  ease o f The Merchant Prince  (7 Asp. M ar. La w  
Cas. 208 ; (1892) P. a t p. 189).

M r. W illm e r also relied on th e  case o f the  Princess 
(18 Asp. M ar. L a w  Cas. 56 ; (1929) P. 287) as

P
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showing th a t  th e  s ink ing  o f  th e  barge raised 
a prim d facie  case o f  negligence aga inst the 
•defendants. H e  also re fe rred  to  The K ite  (1933, 
P. 154), and argued th a t  even i f  the  p rinc ip le  la id  
dow n in  The Merchant Prince d id  n o t app ly , the  
burden was on th e  defendants o f  p ro v in g  th a t  the  
s in k in g  was n o t caused b y  th e ir  negligence and th a t  
th e  burden was o n ly  discharged i f  th e y  p rov ided  a 
reasonable exp lanation  o f th e  loss w ith o u t any 
negligence on th e ir  pa rt.

M r. W illm e r said, and  in  m y  v iew  r ig h t ly  said, 
th a t  he d id  n o t contend th a t  th e  defendants in  
m ov ing  th e  barge alongside the  quay on the  
1st M ay were doing an act w h ich  in  its e lf was an 
in fring e m e n t o f the  p la in tif fs ’ r igh ts . I  have now 
to  consider w he ther th e  defendants wrere negligent 
in  any w ay, and in  p a rtic u la r  w hether th e y  
were negligent in  m ak ing  th e  W illiam  fas t in  
th e  position  in  w h ich  th e y  d id , and in  leaving  her 
unattended and w ith o u t g iv in g  notice  to  the 
p la in tiffs  o f  her position , and also I  have to  con
s ider the  question as to  w hether th e  fa c t o f the 
s ink ing  o f th e  barge in  its e lf raises a prim d facie 
case o f  negligence against th e  defendants, and, i f  
so, w he ther th e y  have discharged th a t  burden.

The m a in  a tta c k  made b y  the  p la in tiffs  on the 
defendants’ m ethod  o f dealing w ith  th e  barge was 
th a t  she was placed in  an unsafe pos ition  between 
th e  ship and th e  q uay  in  th a t  she was liab le  to  be 
squeezed between the  qua y  and th e  Mulbera  or 
between th e  q uay  and o ther c ra ft w h ich  were ly in g  
in  the  v ic in ity .  I t  was alleged on behalf o f the  
p la in tiffs  in  support o f th is  a tta ck  th a t  th e  W illiam , 
when raised, showed pos itive  signs o f  hay ing  been 
squeezed, and in  p a rtic u la r th a t  her to p  sides were 
set in  to  th e  m ax im um  o f 3Jin. am idships.

I  have considered th is  question w ith  th e  E lde r 
B re th ren . M y  v iew , w h ich  agrees w ith  th e ir  
advice, is th a t  th e  se tting  in  o f th e  W illia n is  to p  
sides and her o ther damage do n o t p rove th a t  she 
was squeezed. The E ld e r B re th ren  advise me th a t  
th is  damage w o u ld  p rob a b ly  be caused w hen the  
barge w ith  her cargo in  her was raised b y  wires.

I  accept th e  evidence o f  G ardner, w ho gave his 
evidence w e ll and impressed me as a re liab le  and 
tru s tw o r th y  w itness, as to  the  pos ition  o f  the  barge 
when he w e n t on board her on th e  evening o f  the 
1st M ay. I  also accept th e  evidence o f th e  second 
o fficer and o f th e  quarte rm aste r o f th e  Mulbera, as 
to  th e  num ber and pos ition  o f  the  sh ip ’s moorings, 
and th a t  th e y  rem ained t ig h t  th ro u g h o u t th e  n ig h t 
o f  th e  1st M ay and th a t  the  pos ition  o f  th e  sh ip ’s 
gangw ay rem ained the  same. The E ld e r B re th ren  
advise me th a t  on these facts th e  Mulbera  was 
p ro p e rly  moored, and th a t  i t  w ou ld  be impossible 
fo r  the  Mulbera  to  move m ore th a n  a few  inches. 
T h e y  also advise me th a t  i t  was n o t im p rope r to  
m oor and leave a barge o f  norm a l s treng th  inside 
the  bow  c a v ity  o f th e  Mulbera and between her and 
th e  quay, in  th e  position  deposed to  b y  Gardner.

I  have also asked th e ir  advice as to  w hether i t  
was negligent to  m oor th e  barge to  the  quay w ith  
one rope fo rw a rd , and th e y  advise me th a t  th is  
was n o t im proper. N e ith e r do th e  E ld e r B re th ren  
consider i t  unusual o r im p rope r to  leave the  barge 
unattended d u rin g  the  n ig h t inside the  c a v ity  o f 
th e  Mulbera’s bows, i f  the  ship was p ro p e rly  moored. 
O n th is  advice, w ith  w h ich  I  agree and adopt, I  
also ho ld  th a t  the defendants were n o t to  blame 
fo r  o m itt in g  to  te ll the  p la in tiffs  o f th e  pos ition  in  
w h ich  th e y  had le ft  the  barge on th e  n ig h t o f the  
1st M ay. In  m y  ju d g m e n t the  p la in tiffs  have 
fa iled  to  establish any pos itive  negligence b y  w ay 
o f  a c t o r om ission against th e  defendants.

The question was m uch debated as to  the  con
d it io n  o f the  barge and w hether she was in  a f i t

s tate to  take  on board and bear the  burden o f 
38 tons o f m e ta l w ith o u t leak ing  to  a n y  m a te ria l 
ex ten t. I t  is c lear th a t  the  W illiam  sank because 
w a te r g o t in to  her h u ll a fte r discharge had ceased 
fo r  th e  n ig h t. There was no heavy ra in  d u rin g  
th e  n ig h t, and i t  is n o t suggested th a t  w a te r was 
pum ped in to  her fro m  th e  quay o r fro m  any o th e r 
c ra ft, and, there fore , presum ab ly th e  w a te r w h ich  
caused her to  s in k  entered th ro u g h  a hole o r  holes 
in  her b o tto m  or sides fro m  the  dock.

Was th a t  hole o r holes caused b y  phys ica l con tact 
w ith  some ex te rna l o b je c t o r was i t  caused b y  some 
defect in  th e  wooden s truc tu re  o f the  barge o r  d id  
b o th  these causes operate ? In  m y  judgm en t, 
and I  m ay  say th a t  a lth o ug h  th e  decision is  m ine 
alone, i t  agrees w ith  th e  v ie w  o f the  E ld e r B re th ren , 
on the  evidence p laced before th e  c o u rt i t  is 
im possible to  say w h a t was the  cause o f th e  leakage - 
The W illiam  m ay  have been forced against th e  quay 
b y  some o the r m ov ing  tu g  o r barge, o r she m ay 
have sta rted  to  leak fro m  decay o r  defect o f  some 
under-w a te r p a rt o f  her s truc tu re . The W illiam  
is an o ld  barge, f i f t y  years o ld , bough t fo r  201 . m  
1925 b y  th e  p la in t if f ,  w ho then  spent 2251. on a 
general ove rhau l and sheath ing o f her sides. Since 
then  she has had  m in o r repa irs executed on her, 
and in  1934 th e  la s t subs tan tia l repa ir was done 
am oun ting  to  40Z. She was ca rry in g  cargoes up  to  
th e  tim e  o f  he r loss, in c lu d in g  the  fo llow ing , 
nam e ly  : 40 tons scrap m e ta l on the  4 th  F ebrua ry , 
1936 ; 35 tons cases grape f r u i t  on the  2 5 th  A p r il,  
1936. In  m y  v ie w , i t  is q u ite  a probab le  exp lana 
tio n  o f the  s ink ing  o f the  W illiam  th a t  she s ta rted  
to  le a k  fro m  decay o r  defect in  her h u ll,  w h ich  
m ay have been c o n trib u te d  to  b y  con tact w ith  the  
quay w a ll ow ing  to  the  push ing  o f  o the r c ra ft  
aga inst her.

W h a t, then, is th e  lega l pos ition  ? H ere is a 
barge w h ich  sinks fo r  some reason w h ich  has n o t 
been ascertained. A re  the  defendants lia b le  fo r  
the  loss ? I t  appears to  me th a t  th e y  w o u ld  n o t 
be lia b le  unless the  fa c t th a t  th e y  m oved and moored 
th e  barge on th e  1st M ay raises a primA facie  case o f  
negligence aga inst them  w h ich  th e y  can o n ly  d is- 
charge b y  p ro o f th a t  the  barge sank fro m  a cause 
w h ich  th e y  cou ld  n o t have avo ided  b y  th e  exercise 
o f reasonable care.

The  defendants to o k  charge o f  the  barge and were 
bound to  exercise due care in  th e  h a nd ling  and 
m anagem ent o f her, b u t  th e y  d id  n o t become 
insurers o f  he r safe ty, and th e  question fo r  m y  
decision appears to  be w he ther th e y  a vo id  l ia b i l i t y  
fo r  he r loss i f  th e y  show th e y  have exercised p roper 
care in  th e ir  h a nd ling  o f her, and th e  co u rt has to  
guess, i f  i t  can, w h a t was th e  reason w h ich  caused 
her to  s ink. N o  case has been b ro u g h t to  m y 
no tice  w h ich  shows th a t  th e  defendants in  such 
circumstances as these have any g reater d u ty  
th a n  to  exercise reasonable care and  s k il l in  the 
han d lin g  and m anagem ent o f  th e  barge, and  m y  
v ie w  is th a t, ha v in g  established th a t  th e y  d id  show 
such care and s k ill,  th e y  have discharged th e  
burden and are n o t liab le  to  th e  p la in tiffs  fo r  the
loss. . , .  ,

I f  I  a p p ly  to  th is  case th e  p resum ption w h ich  
H i l l  J ., app lied  in  The Princess, and i f  I  assume 
th a t  the  s ink ing  o f  th e  barge is primA facie 
evidence o f  negligence on the  p a rt o f the  defendants, 
th e  burden is then  cast upon th e m  o f p ro v in g  
th a t  th e y  were n o t neg ligent. B y  w h a t means 
do th e y  discharge th a t  burden ? In  o rde r to  
discharge i t ,  m u s t th e y  p rove  th e  ac tua l cause o f 
th e  loss, and  th a t  th e y  are n o t responsible fo r  th a t  
cause, o r do th e y  discharge i t  b y  p ro v in g  a reason
able and p robable  cause and th a t  th e y  are n o t 
responsible fo r  th a t  cause ?
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The decision o f Lang ton , J . in  The K ite  (1933, 
P. 154) is h e lp fu l to  me in  answering these questions. 
T h a t decision is based upon L o rd  D uned in ’s speech 
in  Ballard  v . North B ritish  Railway Company (1923,
S. C. (H . L  .) 43, 54). L o rd  D uned in  in  th a t  case 
said :

“  I  th in k  th is  is a case where the  circumstances 
w a rra n t the  v ie w  th a t  th e  fa c t o f th e  accident is 
re levan t to  in fe r negligence. B u t w h a t is the  
n e x t step ? I  th in k  th a t  i f  th e  defendants can 
show a w ay in  w h ich  th e  acciden t m ay  have 
occurred w ith o u t negligence, th e  cogency o f the 
fa c t o f  the  accident b y  its e lf  disappears, and the 
pursuer is le f t  as he began, nam ely, th a t  he has 
to  show negligence. I  need scarcely add th a t  
the  suggestion o f  how  the  accident m ay  have 
occurred m ust be a reasonable suggestion.”

N ow , in  the  present case, I  have come to  the  
conclusion a fte r hearing a ll the  evidence, th a t  i t  is 
a reasonable and probable suggestion th a t  the 
leakage w h ich  caused the  W illiam  to  s ink  was due 
to  her cond ition  as an o ld  wooden barge. T h a t 
is  no m ore th a n  a suggestion o f a probable cause 
o f  her loss w h ich , on th e  evidence, I  th in k  Is 
reasonable. I t  appears to  me a m uch m ore reason
ab le  suggestion th a n  th e  suggestion th a t  she was 
squeezed between th e  Mulbera  and th e  quay by 
m ovem ent o f  th e  Mulbera.

There is ano ther probable fa c to r to  consider. 
Some o the r c ra ft  m ay have pushed against the 
W illiam , pressing the  W illiam  against the  quay 
o r  aga inst th e  Mulbera  and do ing damage to  her 
and causing her to  leak to  such an e x te n t th a t  
she e ve n tu a lly  sank. The  E ld e r B re th ren  advise 
m e th a t  when ships are m oving  about in  th is  dock 
th e  barges ly in g  in  the  dock get a considerable 
am oun t o f  bu ffe ting  and pressure in  the  o rd in a ry  
course o f  th e ir  w o rk , and th a t  a barge w h ich  uses 
th is  dock m ust be s trong enough to  w ith s ta n d  such 
trea tm en t.

A f te r  hearing a ll  th e  evidence I  have grave 
doubts  w hether th e  W illiam  was f i t  fo r  any such 
trea tm en t. O n th e  assum ption to  w h ich  I  have 
referred th a t  the  s in k in g  o f  the  W illiam  raises a 
prim ó facie case o f  negligence against the  defendants, 
I  th in k  th a t  the  ju d g m e n t o f  Lang ton , J . is  a p t to  
th is  case where th e  learned judge  said :

“  W h a t the  defendants have to  do is to  g ive  a 
reasonable exp lana tion  w h ich  i f  i t  be accepted is 
an exp lana tion  showing th a t  the  accident hap
pened w ith o u t th e ir  negligence. T hey need n o t 
even go as fa r  as th a t, because i f  th e y  g ive  a 
reasonable exp lana tion , w h ich  is equa lly  con
s is ten t w ith  th e  accident happening w ith o u t 
th e ir  negligence, th e y  have again sh ifted  the 
burden o f  p ro o f back to  the  p la in tif fs  to  show—  
as th e y  always have to  show fro m  the  beginning—  
th a t  i t  was the  negligence o f th e  defendants th a t  
caused the  acciden t.”

F o r these reasons I  h o ld  th a t  th e  p la in tiffs  have 
fa ile d  to  establish th e ir  c la im  against the  defendants, 
and th a t  i t  m us t be dismissed.

S o lic ito rs fo r  th e  p la in tiffs , Keene, Marsland, 
and Co.

Solic ito rs fo r  th e  defendants, Thomas Cooper and 
Co.
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COURT OF APPEAL.

February  10, 11, and  1 2 , 1937.

(B e fo re  L o rd  W r ig h t , M .R .,  R o m e r  a nd  
Sc o t t , L .J J . )

Boag v. Standard Marine Insurance Company 
Limited, (a)

APPEAL FROM THE KING’S BENCH DIVISION.

Insurance  (M a rin e )— Increase in  value o f cargo 
d u rin g  voyage— Increased value po licy  w ith  
different underw riters— Cargo je ttisoned to 
refloat sh ip— T ota l loss p a id  by underwriters—  
General average adjustm ent— Sum  received by  
cargo owners as salvage on adjustment— R igh t 
o f increased value underw riters to share in  
salvage— M a rin e  Insurance Act, 1906 ( 6  E dw . 
7, c. 41), s. 79.

Interp leader issue tr ied  on an agreed statement 
o f facts. B . J .  and D . L im ite d  were the 
owners o f p a r t o f the cargo o f a sh ip  on a voyage 
fro m  M editerranean ports  to the U n ited  
K ingdom . The c . i. f .  value o f the ir goods was 
635/. 18s. Id .  at the date o f shipm ent, but 
ow ing to an increase in  the value o f the com
m od ity  concerned, the value on reaching the 
U nited K ingdom  would have been 699/. 14s. 8 d. 
They had insured the goods up  to the o r ig in a l 
value w ith  the defendants, and at a la ter date 
they insured them w ith  the p la in t i f f  and other 
L loyd 's  underw riters fo r  a fu r th e r  215 /. in  
respect o f the increased value. The sh ip  ran  
aground d u rin g  the voyage, and in  order to 
refloat her, p a r t o f the cargo, in c lud in g  B . J .  
and D . L im ite d 's  goods, was je ttisoned and  
became a tota l loss. B . J .  and  D . L im ite d  
claim ed under the ir p o lic y  against the defend
ants as fo r  a tota l loss, and the c la im  was 
adm itted and p a id , and the defendants took 
fro m  them a letter o f subrogation. B . J .  and D .  
L im ite d  then claim ed against the p la in t i f f  and  
h is  fe llow  underw riters as fo r  a tota l loss on the 
increased value p o licy , and that c la im  was also 
p a id  in  f u l l  and a letter o f subrogation given. 
A  general average adjustment was prepared , 
and under i t  B . J .  and D . L im ite d  became 
entitled to be p a id  532/. 4s. 8 d. in  respect o f  
the jettisoned goods. The defendants, as 
cargo underwriters, claimed under the ir sub
rogation rights to be entitled to the whole o f  
that sum. The increased value underw riters  
claimed to be entitled to a p a rt thereof, namely, 
1271. 2s. l i d . ,  being the p ropo rtion  o f the 
general average allowance applicable to the 
increased value po licy . The defendants had  
no knowledge o f the existence o f an increased 
value p o lic y  u n t i l  a fter they had p a id  fo r  a 
tota l loss.

H e ld, by B ranson, J .  (154  L .  T . Rep. 625), that 
the defendants, as cargo underwriters, were

(a) Reported by Geoffrey P. L angworthy, Esq., Barrister-
at-Law.
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entitled to the whole sum o f 5321. 4s. 8d. I t
was clear that, as between the insured and the 
defendants, the insured had no c la im  to any  
p a rt o f that sum, and the increased value under
w rite rs could have no greater rights than the ir 
insured had had. F u rth e r, there was no 
evidence that the tak ing out o f increased value 
polic ies was so general that the cargo under
w rite rs must be taken as having contracted on 
the basis that the ir insured would do so. 
Judgm ent fo r  the defendants.

The p la in t i f f  appealed.

H e ld , that the question was whether, where the goods 
owners were recouped in  general average, each 
o f the two sets o f underw riters, the defendants 
and the p la in t if f ,  had cla im s to be subrogated in  
respect o f the con tribu tion  so recovered ; in  other 
words, whether the underw riters on the p r im a ry  
p o licy  were entitled to be subrogated in  respect o f 
the whole, o r m ust share w ith  the underwriters  
o f the later or supplem entary p o licy  on increased 
value. Sect. 79 o f the M a r in e  Insurance A ct, 
1906, sub-s. (1 ), provided that the insure r 
who had p a id  fo r  a loss was thereby subrogated 
to a l l the rights and remedies o f the insured  
in  and in  respect o f the subject-matter as fro m  
the tim e o f the casualty causing the loss. On 
the clear terms o f that section the result 
m ust be that i t  was an in tegra l p a r t o f the 
p r im a ry  po licy  that the defendants, now the 
respondents, had a contingent r ig h t o f sub
rogation which vested in  them at the moment 
when the po licy  was effected. Here the con
tingency had occurred and the contingent 
r ig h t had become a vested righ t. On the facts, 
there was no answer to that conclusion. The 
case would have been d ifferent i f  i t  had been one 
o f double insurance under sect. 32  o f the A c t 
o f  1906. T ha m e s  a n d  M erse y  M a r in e  I n 
surance  C o m p a n y  L im ite d  v. B r i t is h  a nd  
C h ilia n  S te a m sh ip  C o m p a n y  L im ite d  (13 
A sp. M a r . L a w  Cos. 221 ; 114 L .  T . Rep. 34) 
app lied . S te a m sh ip  B a lm o ra l C o m p a n y  
L im ite d  v. M a r te n  (87  L . T . Rep. 247 ; (1902)
A . C. 511) distinguished.

Decision o f B ranson, J .  (19 A sp. M a r . L a w  Cas. 
26 ; 154 L . T . Rep. 625) affirmed.

A p p e a l  fro m  th e  judg m e n t o f B ranson, J .
The fac ts  are s ta ted  s h o rtly  in  th e  headnote

and are m ore fu l ly  set o u t in  th e  ju d g m e n t o i the
M aster o f th e  R olls.

C. T. M ille r  fo r  th e  appellant.
W. L . M cN a ir  fo r th e  respondents.

Lord  W righ t, M .R.— T h is  is an appeal fro m  a 
judgm en t o f  Branson, J ., w h ich  raises a sho rt b u t 
in te resting  p o in t on m arine insurance law , a p o in t 
w h ich, so fa r  as I  know , is n o t covered b y  any 
a u th o r ity . The question is, where you  have an 
insurance on a consignm ent o r a cargo b y  th e  goods 
ow ner va lued  a t a certa in  am oun t, and insured to  
th e  fu l l  e x te n t o f th a t  va lue, and then  you  have a 
la te r a d d itio na l o r supp lem entary insurance on the  
same goods on w h a t is called increased va lue, fo r  a 
fu r th e r  am ount, va lued  a t th a t  increased value 
figure , and th e  goods are lo s t b y  being je ttisoned  
so th a t  th e  goods owner is e n tit le d  to  be recouped

in  general average, w h ich  o f  th e  tw o  sets o f under
w rite rs  have cla im s to  be subrogated to  th e  am ount 
o f  th e  general average c o n tr ib u tio n  so recovered 
b y  th e  goods ow ner ; th a t  is to  say, is the  
u n d e rw rite r on the  p r im a ry  p o licy  e n tit le d  to  be 
subrogated to  th e  whole, o r m us t he share w ith  the  
underw rite rs  on th e  la te r o r supp lem entary po licy  
on increased va lue ? In  s ta tin g  th a t  question I. 
have no t added one elem ent w h ich  m ig h t be o f 
considerable im portance  in  a ce rta in  event. I  
have no t s ta ted  th a t  fo r  th e  purposes o f  th is  
in q u iry  th e  general average c o n trib u tio n  is less 
th a n  th e  am oun t covered b y  th e  p r im a ry  po licy . 
I f  i t  had been in  excess o f  th a t  am ount then  a 
fu r th e r  question w ou ld  have arisen as to  th e  surplus, 
b u t th a t  com p lica tion  does n o t arise here.

The action  was b ro u g h t b y  th e  p la in t if f  against 
th e  shipowners, c la im ing  a p ro p o rtio n  o f  th e  general 
average c o n trib u tio n  as adjusted.^ The c la im  was 
fo r  215/900ths o f  th a t  sum. I t  is clear th a t  the 
p la in t if f ,  in  b ring in g  th is  action , was so do ing  on 
beha lf o f  the increased va lue  underw rite rs , and 
th a t  th e  real question in vo lve d  a m a tte r  o f  com 
p e tit io n  between th e  tw o  sets o f  underw rite rs . 
T h a t being so, i t  was v e ry  conven ien tly  ordered, 
no d o u b t b y  agreem ent, th a t  th e  issue should be 
tr ie d  o u t as between these tw o  parties, and the  
shipowners, w ho had no in te rest in  th e  m a tte r  a t 
a ll, d ropped ou t. Therefore, th e  tw o  lit ig a tin g  
parties here are th e  f irs t u nderw rite rs , th e  S tandard 
M arine Insurance C om pany L im ite d  on th e  one 
hand, and the  increased va lue u nderw rite rs , w ho 
are L lo y d ’s u nderw rite rs , on th e  o ther hand. The 
consignm ent in  question was a consignm ent o f 
w heat offa ls shipped fro m  an I ta lia n  p o rt. The 
shippers had  sold a consignm ent to  th e  nom ina l 
p la in tiffs , and had transfe rred  to  them  th e  usual 
sh ipp ing  docum ents, w h ich  inc luded the  S tandard 
M arine p o licy  fo r  6851., w h ich  was th e  invo ice 
am ount. The p o licy  was a va lue  po licy , and the 
to ta l va lu a tio n  was 6851. I  shall re fer to  th e  term s 
o f  th a t  p o lic y  in  a m om ent. A fte r  th e  p la in tiffs  
had taken  over th e  documents i t  appeared to  them  
th a t  th e  va lue o f th e  consignm ent had  increased 
above the  invo ice am oun t, and thereupon th e y  
effected a fu r th e r  p o licy  fo r  2151. on increased 
value so va lued. I  say th a t  th e y  effected a fu rth e r 
p o licy , b u t  in  fa c t w h a t th e y  d id  was to  m ake a 
decla ra tion  aga inst a flo a tin g  and^ peace value 
p o licy  fo r  a to ta l am oun t o f  50001., in  w h ich  they  
were in te rested  as assured. On th e  voyage the 
vessel, w h ich  had loaded a t Naples w ith  th e  con
signm ent in  question, g o t in to  tro u b le  and  w ent 
aground o ff Cape H uertas  on th e  27 th  September, 
1934. She was f in a lly  refloated, b u t  th e  con
signm ent in  question was je ttisoned  and became a 
to ta l loss, and th e  general average co n trib u tio n  to  
the  cargo owner in  respect o f  th a t  loss b y  je ttiso n  
was ad jus ted  a t 5321. 4s. 8 d. T h a t is th e  sum 
about w h ich  th is  b a ttle  rages. The increased 
va lue underw rite rs  c la im  th a t  th e y  are e n tit le d  to  
1271. 2 s. l i d .  as a sum to  w h ich  th e y  are sub
rogated under th e ir  policies, leaving  the  balance to  
the  S tandard M arine Com pany. T h a t sum  o f 
1271. 2s. l i d .  is th e  p ro p o rtio n  o f  th e  general 
average allowance applicable to  th e  increased 
va lue p o licy . The S tandard  M arine Com pany 
c la im  th a t  th e y  are e n tit le d  to  th e  whole am ount 
on th e  g round th a t  i t  is th e irs  b y  subrogation. 
The tw o  policies d iffe r  in  th e ir  te rm s. I  ough t to  
say th e  th ree  policies, because th e  am ount covered 
b y  th e  S tandard  M arine Com pany, th o ug h  com ing 
in  a ll to  6851., is covered b y  th e  tw o  policies w hich, 
however, are in  iden tica l te rm s, and th e y  are b o th  
dated th e  19 th  September, 1934. T hey are : 
“  Sub ject to  flo u r ‘ a ll risks ’ clauses as a ttached,”
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and, as I  have a lready said, th e y  are b o th  va lued 
policies, each on a separate p o rtio n  o f  the  consign
m en t, b u t  th e y  add up, taken  toge the r, to  an 
insurance fo r  6851. on cargo w h ich  a ltogethe r is 
va lued a t  6851. The L lo y d ’s p o licy , th e  flo a tin g  
po licy , is in  a d iffe re n t fo rm . I t  is an F .P .A . 
p o lic y  sub ject to  th e  F .P .A . clauses issued b y  the  
London Corn T rade Association, and contains 
clauses fo r  use in  increased va lue  policies. I t  
p u rp o rts  to  be a flo a tin g  p o lic y  on “  increased 
value on g ra in  and /o r m eal and /o r cake to  be 
declared and va lued herea fte r a t  the  difference 
between th e  purchase p rice  and h ighest m arke t 
va lue d u rin g  voyage.”  In  th is  case th a t  va lu a tio n  
fo r  th e  purposes o f  th is  p o lic y  on increased value, 
is fixed  a t 2151., w h ich  was th e  am oun t declared 
and d u ly  w r it te n  o ff th e  flo a tin g  po licy . There are 
o n ly  tw o  clauses in  th a t  p o lic y  to  w h ich  I  
need ca ll special notice . One is th e  clause 
a t  th e  end o f th e  general F .P .A . clauses no t 
specifica lly  app rop ria ted  to  th e  increased va lue 
p o licy , w h ich  is in  these te rm s : “  In  th e
e ve n t o f  any a d d itio n a l insurance being 
placed b y  th e  assured fo r  the  t im e  be ing on the  
cargo herein insured, th e  va lue  sta ted  in  th is  
p o lic y  sha ll, in  th e  event o f loss o r c la im , be deemed 
to  be increased to  th e  to ta l am oun t insured a t  the  
tim e  o f  loss o r  acc ident.”  T h a t means, i f  you  
have w h a t I  m ay  ca ll an o rd in a ry  po licy , and  you  
e ffec t an a d d itio n a l insurance on th e  same cargo 
o r  parcel, then  th e  o rig ina l p o lic y  va lue is to  be 
increased to  the  to ta l o f the tw o  values i f  th e  ease 
is lim ite d  to  th e  tw o  values ; th a t  is to  say, app ly in g  
th a t  to  the  present case, i f  th e  f irs t  p o lic y  had been 
a p o lic y  w ith  these clauses fo r  6851. on th e  con
s ignm ent va lued  a t  685/., then  when the  215/. o f 
increased va lue  was covered th e  va lue in  the  fo rm er 
p o lic y  w o u ld  be increased to  9001. T h a t is a 
businesslike arrangem ent, p ro v id in g  fo r  th is  p a r
t ic u la r  sta te  o f th ings, and h a v in g  th e  e ffect o f 
e lim in a tin g  an y  such questions as arose in  th is  
ease, o r a t  least o f  e lim in a tin g  th e  ra is ing  o f such 
questions. T hen  there  are tw o  fu r th e r  clauses 
added to  a p p ly  to  increased va lue policies, and the  
second o f those clauses is in  th e  same te rm s as the  
a d d itio n a l insurance clause w h ich  I  have ju s t  read, 
and w il l  have th e  e ffect o f app ly in g  th a t  clause to  
a case where, a fte r one increased va lue p o licy  
has l^ e n  effected, ano the r is taken  ou t. These 
are th e  tw o  policies. There are o n ly  tw o  o ther 
facts to  w h ich  I  need refer. One is th a t  a subro
g a tio n  le tte r  in  th e  usual fo rm  was signed b y  the  
goods owners in  fa v o u r o f th e  S tandard  M arine 
Insurance Com pany. T h a t was dated th e  3 rd  
N ovem ber, 1934. L a te r, on th e  14 th  December, 
1934, th e  goods owners signed a sub roga tion  le tte r  
in  fa v o u r o f  th e  L lo y d ’s underw rite rs . The fo rm er 
o f  these le tte rs  re la ted  to  th e  sum  o f 685/. and 
rec ited th a t  th a t  sum  had been pa id  as fo r  a to ta l 
loss under th e  S tandard  M arine  P o licy . The 
second o f these le tte rs  re fe rred  to  th e  p o lic y  fo r  
2151. on th e  increased value,, a nd  recited th a t  th a t  
am oun t had  been paid. I n  those circumstances, 
i t  seems to  me, agreeing w ith  th e  learned judge, 
th a t  th e  c la im  o f  th e  L lo y d ’s underw rite rs  is i l l-  
founded. I  come to  th a t  conclusion on th e  clear 
Words o f  sect. 79 o f the  M arine Insurance A c t, 1906 : 
“  W here the  insurer pays fo r  a to ta l loss, e ithe r o f 
the  w hole, o r  in  the  case o f goods o f any apportion - 
able p a rt, o f th e  sub jec t-m a tte r insured, he there 
upon becomes e n tit le d  to  take  over th e  in te res t o f 
the  assured in  w ha tever m ay  rem ain o f the  sub ject- 
m a tte r so p a id  fo r, qnd  he is th e re b y  ” — these are 
th e  m a te ria l w ords— “  subrogated to  a ll th e  r igh ts  
and remedies o f th e  assured in  and  in  respect o f 
th a t  sub jec t-m a tte r as fro m  th e  tim e  o f  th e  casua lty

causing th e  loss.”  Those w ords m ere ly  g ive  e ffect 
to  a well-recognised law , sub ject to  one p o in t w h ich  
is, however, n o t here m a te ria l, a p p ly in g  to  subroga
t io n  : “  Subrogated to  a ll th e  r ig h ts  and remedies 
o f  th e  assured in  and  in  respect o f  th a t  sub ject- 
m a tte r  as fro m  th e  tim e  o f  th e  casua lty  causing 
th e  loss.”  The resu lt is, th a t  i t  is an in te g ra l 
co n d itio n  o f th is  p o lic y  th a t  th e  S tandard M arine 
Com pany has a con tingen t r ig h t o f  subrogation 
w h ich  attaches and w h ich  vests in  them  a t the 
m om ent when th e  p o lic y  is effected. I t  is con
tin g e n t in  th e  sense th a t  th e  s ta te  o f  a ffa irs  postu 
la ted  m ay  never arise, b u t th e  con tingen t r ig h t  is 
there , and here th e  con tingency has arisen, and the  
r ig h t  vested as a con tingency has become an 
e ffective  r ig h t. In  th e  facts o f th is  case I  can see 
no answer to  th a t  conclusion. W e are n o t here 
troub led  w ith  th e  question w h ich  has been g re a tly  
debated, w he the r under sect. 79, and th e  earlier 
cases on w h ich  i t  was based, th e  r ig h t  o f  subroga
tio n  in  such a case—-if i t  is a question o f subrogation 
and n o t abandonm ent— w ou ld  extend  and g ive  th e  
u n d e rw rite r a r ig h t o r rem edy exceeding in  va lue 
th e  am oun t fo r  w h ich  he is liab le  under his po licy . 
So fa r  as th a t  is concerned, th e  law  is now covered 
in  th is  co u rt b y  th e  decision o f  th e  C ourt o f  Appeal 
in  th e  case o f Thames and Mersey M arine Insurance 
Company Lim ited  v . B ritish  and Chilian Steamship 
Company Lim ited  (13 Asp. M ar. La w  Cas. 221 ; 114 
L .  T . Rep. 34, a t  p . 35). In  th a t  case, Swinfen 
E ady, L .J . sums u p  th e  m a tte r  in  th is  w ay. H e 
quotes th e  section w h ich  I  have read, and then  he 
says : “  W h a t the  underw rite rs  are rea lly  saying 
here is th a t  accord ing to  th e  tru e  construc tion  o f 
th e  s ta tu te  th e y  are e n tit le d  to  be subrogated 
to  a ll th e  r ig h ts  and remedies o f the  assured in  
and in  respect o f th e  sub jec t-m a tte r o f th e  ship, 
and n o t to  p a rt o f i t  on ly . In  m y  op in ion  th e  A c t 
embodies th e  law  as la id  dow n in  North of England 
Iron  Steamship Insurance Association '/..Armstrong 
(3 M ar. L a w  Cas. 330 ; 21 L . T . Rep. 822 ; L . 
R ep. 5 Q. B . 244), and the  ju d g m e n t below was r ig h t 
on th is  p o in t and th e  p la in tiffs  are e n tit le d  to  recover 
fro m  th e  shipowners ” — th e  p la in tiffs  are th e  under
w rite rs— “  a ll th e  sums w h ich  th e  shipowners 
received in  respect o f  the  sh ip  ” — then  come the  
m a te ria l w ords— “  u p  to  th e  45,0001., th e  am oun t 
o f  th e  insurance.”  A p p ly in g  th a t  here, the 
p r im a ry  underw rite rs  are e n tit le d  to  recover a ll 
th e  sums w h ich  th e  shipowners received in  respect 
o f cargo up  to  th e  685/., w h ich  is th e  am oun t o f the  
insurance. As I  say, th a t  l im ita t io n  m ay be 
accepted here w ith o u t question, because the  
am oun t o f th e  general average c o n trib u tio n  
recovered is 532/., w h ile  th e  am oun t o f  th e  insurance 
is 685/. The pos ition  w o u ld  have been d iffe re n t 
i f  th is  had  been a case o f double insurance under 
sect. 32 o f  th e  A c t, b u t M r. M ille r  has v e ry  fa ir ly  
po in ted  o u t th a t  i t  cannot be so regarded, and  I  
need n o t tro u b le  a n y  fu rth e r  a bou t th a t.  In  the  
case o f double insurance, obv ious ly , as th e  tw o  
sets o f  underw rite rs  have to  share th e  burden, 
th e y  w ou ld  be e n tit le d  to  th e  p ropo rtiona te  benefit 
o f  an y  sums w h ich  w e n t in  reduction  o f th e  burden, 
and th e y  w ou ld  share b o th  th e  am oun t o f  the  
in d e m n ity  w h ich  had to  be pa id , and aga inst th a t  
th e y  w o u ld  be e n tit le d  to  share the  salvage 
in  regard to  w h ich  th e y  were e n tit le d  to  be 
subrogated in  reduc tion  o f th a t  in d e m n ity . There 
is no such question here. The case here is 
th a t  o f  a subsequent and subs id ia ry  insurance, 
an increased va lue  insurance, w h ich  is effected 
b y  w a y  o f supplem ent fo r  th e  goods ow ner’s 
convenience in  o rde r to  m ake u p  w h a t he regards 
as the  fu l l  va lue  over and above th e  f irs t  in su r
ance. The f irs t  insurance is oR, the  whole o f the
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sub jec t-m a tte r, and is on th e  sub je c t-m a tte r fo r  its  
fu l l  va lue fo r  purposes o f  th a t  p o licy , and as between 
th e  goods owners and th e  underw rite rs  o f  th a t  
p o lic y . As th a t  is so, th e y  are e n tit le d  to  th e  fu l l  
r ig h ts  o f th e  subrogation. There is no c ircu m 
stance here w h ich  w ou ld  e n tit le  a n y  reopening o f 
th e  va lu a tio n , o r a n y  supersession o f  th e  va lu a tio n  
between those parties  such as m ig h t arise in  th e  
case o f  a co ns truc tive  to ta l loss, o r as m ig h t come 
in to  question in  such a case as Steamship Balmoral 
Company Lim ited  v . Marten  (9 Asp. M ar. L a w  Cas. 
321, H .  L .  ; 87 L .  T . Rep. 247 ; (1902) A . C. 511), 
w h ich  d id  n o t deal w ith  r ig h ts  o f subrogation, 
b u t  w ith  an e n tire ly  d iffe re n t question, nam ely, the  
l ia b i l i t y  o f  an u n d e rw rite r to  shipowners w ho were 
c la im in g  fo r  a p a rt ia l loss in  respect o f  general 
average and salvage charges. I t  was he ld  in  th e  
Balmoral case th a t  in  such a case, in  those c ir 
cumstances, th e  v a lu a tio n  had  to  be b ro u g h t 
in to  considera tion, because i f  th e  general average 
and  th e  salvage charges were ad jus ted  on a 
h ighe r v a lu a tio n  th a n  th a t  w h ich  appeared in  th e  
p o lic y  th e  underw rite rs  were o n ly  lia b le  in  th e  
p ro p o rtio n  w h ich  th e  insu red  va lue  bore to  the  
va lue  to r  th e  purposes o f  th e  ad jus tm en t. T h a t 
is an  e n tire ly  d iffe re n t question, and  is dea lt w ith , 
in  fa c t, under a d iffe re n t section o f  th e  A c t, nam ely, 
sect. 73. I  cannot f in d  a n y  guidance in  th a t  case 
to r  present purposes. M r. M ille r  has read a passage 
fro m  L o rd  B ra m p to n ’s ju d g m e n t in  th e  Balmoral 
case (87 L .  T . Rep. a t  p. 250 ; (1902) A . C. a t  p . 519), 
b u t  I  need n o t discuss th a t  passage in  de ta il, 
because i t  seems to  me n o t to  a ffo rd  a n y  he lp  in  
th is  case. I t  was dea ling w ith  an e n tire ly  d iffe re n t 
question, nam ely, th e  r ig h t  o f  th e  shipowners to  
c la im  aga inst th e  underw rite rs  in  such a case as I  
have sta ted. I t  was before th e  A c t, and the re  are 
some aspects o f  w h a t L o rd  B ra m p to n  said w h ich  
I  f in d  i t  d if f ic u lt  to  fo llo w . H ow ever th a t  m a y  be, 
i t  a ffords no assistance, in  m y  ju d g m e n t, in  the  
present case.

M r. M ille r ’s m a in  a rgum en t appears to  have 
been based upon th e  le tte rs  o f  subrogation. He 
cla im s th a t,  because th e  goods owners have assigned 
to  th e  L lo y d ’s underw rite rs  a  share o f  th e  salvage, 
th a t  6hare has been p ro p e rly  vested in  th e  L lo y d ’s 
underw rite rs , and  on  th a t  g round th e y  are e n tit le d  
to  succeed in  th e ir  c la im  here, b u t i t  seems to  me 
th a t  i f  th a t  were done th e  e ffect o f  i t  w o u ld  be th a t  
th e  r ig h ts  o f  th e  S tandard  M arine  C om pany to  
subroga tion  in  th e  sense w h ich  I  have expla ined, 
w o u ld  be p re jud iced  i f  th e y  are e n tit le d , as I  th in k  
th e y  are, to  th e  w hole o f  th e  r ig h ts  and remedies 
o f  th e  assured. A n y  a tte m p t b y  th e  assured to  
dispose o f th e  va lue  o f those r ig h ts  and  remedies 
in  an y  o th e r d irec tio n , w he ther to  increased va lue 
underw rite rs  o r to  anyone else, w ou ld , to  m y  m ind , 
e ithe r be fu tile , o r, i f  in  fa c t th e  r ig h ts  o f the  S tandard 
M arine  Com pany were affected, w ou ld  e n tit le  th e  
S tandard  M arine Com pany to  b rin g  an ac tion  
aga inst the  goods owners to  recover fro m  th e m  to  
th e  e x te n t th a t  th e ir  va luab le  r ig h ts  o f  subroga tion  
had  been pre jud iced . I  need n o t refer to  au tho ritie s  
fo r  th a t ,  because th a t  has long  been established. 
W h a t I  th in k  is a t  th e  basis o f  th e  con ten tion  o f  
th e  L lo y d ’s underw rite rs  is, th a t  there  is an im p lie d  
te rm  in  th e  o rig ina l p o licy , th e  p o lic y  fo r  6851., 
e n t it lin g  th e  goods owners, i f  th e  va lue o f  th e  cargo 
does rise, to  ta ke  o u t an increased va lue po licy , 
and to  take  o u t such a p o lic y  as w o u ld  ra n k  in  pa ri 
passu w ith  th e  f ir s t  and  m a in  po licy , b u t I  cannot 
sec an y  fo u nd a tio n  fo r  th a t  a rgum ent a t  a ll. I t  
is p e rfe c tly  clear th a t  i f  th e  S tandard  M arine 
p o lic y  had  con ta ined  a clause analogous to  th a t  
w h ich  I  have read fro m  th e  F .P .A . fire  clauses in  
th e  L lo y d ’s po licy , there  w ou ld  have been an

express vesting  o f  such a r ig h t  in  th e  goods ow ner, 
and th e  m a tte r  cou ld  have been w o rked  o u t in  
accordance w ith  th a t  in te n tio n  on businesslike 
lines b y  increasing th e  to ta l va lu a tio n  under bo th  
polic ies to  th e  v a lu a tio n  o f  th e  tw o  policies taken  
together. B u t  n o th ing  o f  th e  so rt has been done 
here, and in  th e  absence o f  an express clause I  
cannot im p ly  a n y  such in te n tio n  to  th e  o rig ina l 
p o licy . In  th is  connection i t  is useful to  re fe r to  
a sho rt passage in  vo l. 2, ch. X V I I . ,  o f  P h ill ip s  on 
Insurance, 5 th  e d it., a t  p . 386, w here th e  learned 
a u th o r says : “  The  r ig h ts  o f  an u n d e rw rite r
cannot be affected b y  a n y  co n tra c t made b y  the  
assured w ith  a no the r u n d e rw rite r o r a n y  o th e r 
person, except so fa r  as th e  assured is supposed to  
reserve th e  r ig h t  o f  m ak ing  such o the r con trac t, 
and  th e  u n d e rw rite r to  subscribe th e  p o lic y  under 
an im p lie d  co n d itio n  th a t  th e  assured m a y  a v a il 
h im se lf o f  such r ig h t.”  Then th e  learned a u th o r 
adds th is  : “  U pon th is  p rinc ip le , th e  am o u n t o f 
salvage to  w h ich  one u n d e rw rite r m ay  be e n tit le d  
upon  an abandonm ent ” — I  th in k  th a t  inc ludes 
subroga tion— “  o ugh t n o t to  be d im in ished  in  
consequence o f  a n y  p a rt ic u la r  agreem ent between 
th e  assured and  o th e r underw rite rs  on  th e  same 
sub jec t.”  I  th in k  th a t  ru le  applies here. U nder 
a ll those circumstances, i t  seems to  me th a t  there  
is no fo u nd a tio n  a t  a ll fo r  a n y  a rgum en t th a t  th e  
pos ition  under th e  S tandard  M arine polic ies has 
been in  a n y  w a y  affected b y  th e  L lo y d ’s po licy , 
w h ich  is fo r  these purposes s im p ly  res in ter alios acta, 
and th a t  p o lic y  does n o t a ffec t th e  pos ition  between 
th e  S tandard M arine  C om pany and  th e  goods 
ow ner fo r  a n y  purposes in  th e  fac ts  o f  th is  case, and 
i t  does n o t p re jud ice  th e  r ig h ts  o f  subroga tion  o f 
th e  S tandard  M arine  Com pany, no r does any 
dea ling subsequently, such as th e  le tte rs  o f  subro
ga tion , have a n y  such effect.

I  th in k  th e  ju d g m e n t o f  B ranson, J . was r ig h t, 
and should be a ffirm ed, and th e  appeal dismissed 
w ith  costs.

Romer, L.J.— In  m y  o p in io n , on th e  28 th  
September, 1934, when th e  increased va lue  p o lic y  
was e ffected, th e  S tandard  M arine  Insu rance  
Com pany had , b y  v ir tu e  o f  th e  decision o f  th is  
c o u rt, in  th e  Thames and Mersey M arine Insurance 
Company Lim ited  v .  B ritish  and C hilian Steamship 
Company Lim ited  (13 Asp. M ar. L a w  Cas. 221 ; 
114 L .  T . Rep. 84), to  w h ich  th e  learned M aster 
o f  th e  R o lls  has a lready referred, and b y  v ir tu e  
o f  sect. 79 o f  th e  M arine Insurance A c t, 1906, 
become c o n tin g e n tly  e n tit le d  to  receive th e  sum 
o f 5321. 4s. ad., w h ich  is th e  s u b je c t-m a tte r o f  
these proceedings. T h a t r ig h t  is n o t one w h ich  
th e  assured cou ld  deprive  th e  S tanda rd  M arine 
Insurance Com pany o f. I  agree th a t  th is  appeal 
fa ils , a n d  m us t be dismissed w ith  costs.

ScoU, L.J.— I  agree. There is no section o f  th e  
M arine Insurance A c t, 1906, and no  ju d ic ia l 
decision w h ich  d ire c t ly  covers th e  question raised 
in  th is  appeal, b u t  in  sp ite  o f  an a ttra c t iv e  and 
th o u g h tfu l a rgum en t fro m  M r. C y r il M ille r, I  th in k  
th e  la w  is beyond doub t, and is against h im . The 
decision o f  th e  C ourt o f  Queen’s Bench in  th e  case 
o f  North of England Iro n  Steamship Insurance 
Association v . Armstrong (21 L .  T . Rep. 822 ; 
L .  Rep. 5 Q. B . 244) was d e fin ite ly  approved b y  
th e  C o u rt o f  A ppea l in  th e  case o f  Thames and 
Mersey M arine Insurance Company v .  B ritish  and 
C hilian Steamship Company Lim ited  (ubi sup.), 
and is, there fo re , b in d in g  on us to -d a y . I n  th e  
course o f  his ju d g m e n t in  th e  la t te r  case, Sw infen 
E ady , L  J .  said in  te rm s in  th e  passage w h ich  m y  
L o rd  has quo ted , th a t  th e  c o u rt was a ffirm in g , in
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effect, th e  decision in  th e  North of England Insurance 
Association case. I  th in k  i t  is im p o rta n t to  correct 
th e  re p o rt o f  th e  Thames and Mersey case as i t  is 
in  th e  L a w  R eports  (1916) 1 K .  B . 30), because 
a t  p . 32 i t  is s ta ted  : “  N o  a rgum ent was addressed 
to  th e  co u rt upon th e  p o in t decided b y  S cru tton , J . 
and repo rted  in  th e  co u rt be low .”  Then i t  goes 
on : “  The argum ents in  th e  C ourt o f  A ppea l were 
lim ite d  to  th e  question o f  fa c t how  m uch was 
recovered in  th e  co llis ion  proceedings b y  the  
assured in  respect o f  th e  sub je c t-m a tte r insured, 
nam ely, th e  sh ip .”  T h a t is inco rrect, as appears 
fro m  th e  re p o rt in  21  Com m ercial Cases, and one 
o r  tw o  o th e r reports , p a rt ic u la r ly  as shown b y  the  
passage m y  L o rd  has read. The decision in  the  
North o f England case was th a t ,  as between the  
assured and th e ir  insurers on a va lued p o lic y  on 
h u l l  va lued  a t 60001., th e  w hole o f  a sum  o f about 
50001. recovered fro m  th e  owners o f  a vessel w h ich  
h a d  been he ld  in  fa u lt  fo r  th e  loss o f  the  insured 
vessel, belonged to  th e  insurers as salvage to  w h ich  
th e y  were e n tit le d  b y  v ir tu e  o f  th e ir  r ig h t  o f  sub
roga tion . I t  was argued fo r  th e  assured th a t  
because th e  rea l va lue  o f  th e  vessel had been
90001., and because th e  damages recovered in  the  
co llis ion  action  had been assessed in  th e  lig h t  o f  
th a t  va lue, th e y  were e n tit le d  to  share to  th e  
•extent o f  one -th ird , o r 3000/9000ths, in  th e  am ount 
recovered, b u t th e  co u rt he ld  th a t  th e  va lu a tio n  
was b in d in g  as between th e  assured and the  
insurers, and th a t  up  to  th a t  am oun t any damages 
recovered belonged to  the  insurers as salvage, 
because th e  assured were estopped fro m  saying 
th a t  th e  va lue  o f  th e  vessel in  respect o f  w h ich  
th e y  had been p a id  damages was a n y th in g  d iffe ren t 
fro m  th e  va lue agreed in  th e  po licy . In  th e  present 
case i f  th e  shipowners had p a id  th e  n e t am oun t o f 
th e  general average sta tem en t o f  5321. 4s. 8 d. 
d ire c t to  th e  assured, and th e  S tandard  M arine  
Insurance Com pany had thereupon sued the 
assured fo r  th a t  sum  as m oney had and received, 
th e  assured w o u ld  have had no answer. The 
tw o  cases above c ited , as w e ll as others, are, in  
m y  v iew , clear a u th o r ity  fo r  th a t  conclusion, and 
th e  reason w o u ld  have been th e  essential nature  
o f  a va lued  p o lic y  b in d in g  b o th  parties  to  th e  
agreed va lu a tio n . B y  v ir tu e  o f  th a t  co n trac tua l 
te rm , th e  S tandard  M arine Com pany’s r ig h t to  
c la im  th a t  am oun t as salvage, i t  be ing less th a n  the  
to ta l v a lu a tio n  o f  6851. in  th e  tw o  policies, w ou ld  
have a ttached  a u to m a tic a lly  and  instan taneously 
on its  rece ip t b y  th e  assured. In  such a case i t  
w ou ld  be no defence to  th e  assured to  p lead th a t  
th e y  had in  e ffect entered in to  a L lo y d ’s increased 
va lue p o lic y  fo r  2151. on th e  same consignm ent 
va lued  a t  9001., because th e  S tandard  M arine  
Com pany w o u ld  have rep lied  th a t  th a t  was res 
in te r alios acta so fa r  as th e y  were concerned, and 
cou ld  n o t pre jud ice  th e ir  con tra c tu a l r ig h t w h ich  
had a lready accrued in  respect o f  th e  whole sum 
in  th e  hands o f  th e  assured, so as to  id e n tify  i t  
as m oney had and received fo r  th e  p la in tif fs ’ use, 
o r  possib ly even to  co n s titu te  i t  a fu n d  he ld  in  
t ru s t  fo r  th e m . Bruce v .  Jones (1863, 7 L .  T . Rep. 
148 ; 1 H . &  C. 769) supports th a t  v iew . H a d  the 
assured in  an y  w a y  p re jud iced  th e ir  r ig h ts  o f 
recovery so as to  deprive  th e  S tandard  M arine 
■Company o f  th e  benefits o f  subrogation, the  
assured w ou ld  have incu rred  a personal l ia b il i ty  
to  th e  com pany to  th e  e x te n t o f  th e  p re jud ice  so 
caused. The West o f England F ire  Insurance 
Company v . Isaacs case (75 L .  T . Rep. 564 : (1897) 
I Q. B . 226) and Phoenix Assurance Company v . 
Spooner (93 L .  T . Rep. 306 ; (1905) 2  K .  B . 753) 
are au tho ritie s  fo r  th a t  p ropos ition . I f  m y  view  

th e  h yp o th e tica l pos ition , assuming th e  fund

to  have g o t to  th e  hands o f  th e  assured, w h ich  I  
assumed ju s t  now, is lega lly  correct, as I  th in k  
i t  is, i t  re a lly  establishes th e  v ie w  and conclusion 
o f  la w  w h ich  M r. M cN a ir has su b m itte d  to  us 
to -d a y , nam ely, th a t  i f  th e  assured w anted  to  keep 
open a lib e r ty  to  ta ke  o u t an a d d itio n a l p o lic y  
on th e  same su b je c t-m a tte r on a h igher va lua tion , 
he o u g h t to  have ob ta ined  th e  consent o f  the  
S tandard  M arine C om pany to  include  in  th e ir  
p o lic y  th e  in s titu te  clause w h ich  was subsequently, 
in  fa c t, a ttached  to  th e  L lo y d ’s p o lic y  on increased 
values, in  th e  words w h ich  m y  L o rd  has a lready 
read o u t, and w h ich  I  need n o t repeat. H a d  the  
assured reserved th a t  r ig h t, his subsequent L lo y d ’s 
p o lic y  w ou ld  have been w ith in  the  con tem p la tion  
o f  th a t  clause, and, there fore , n o t res in ter alios 
acta. I  said ju s t now  : “  H a d  he w anted to  take  
o u t an a d d itio n a l p o lic y  on a h igher v a lu a tio n ,”  
because, o f course, i f  i t  had been on th e  same 
va lu a tio n  i t  w ou ld  have been irre le va n t to  any 
question here, because i t  w o u ld  have s im p ly  
produced a case o f  double insurance. W ith o u t 
such a clause in  th e  S tandard  M arine p o lic y , I  
th in k  th e  assured is estopped b y  the  va lu a tio n  
clause fro m  a lleg ing  th a t  th e  su b je c t-m a tte r o f 
th e  insurance ever had any increased va lue ; th a t  
is to  say, a va lue over and  above th e  va lue agreed 
to  in  the  S tandard  M arine p o lic y , and i f  th e  assured 
is so estopped I  th in k  th a t  th e  subsequent insurer, 
s tand ing , as he m ust, in  his assured’s shoes, is 
equa lly  estopped. A t  f irs t  I  was a ttra c te d  b y  
M r. M ille r ’s a rgum en t th a t  there  m ust be an 
e q u ity  between th e  tw o  insurers to  share in  th e  
salvage, res ting  on th e  same so rt o f  p rinc ip le  as 
th a t  o f  c o n trib u tio n  between co-sureties and 
an e q u ity  independent o f  th e  te rm s o f  the  s ta tu te , 
though  analogous to  th e  p rin c ip le  app licab le  in  
ce rta in  cases o f  double insurance, B u t  I  th in k  
M r. M cN a ir gave th e  tru e  answer to  th a t ,  nam ely, 
th a t  L lo y d ’s underw rite rs  cou ld  o n ly  derive  t i t le ,  
so to  speak, th ro u g h  th e ir  assured, and in  regard 
to  th e  e x te n t o f  th e  S tandard  M arine Com pany’s 
r ig h ts  o f  subrogation, th e ir  assured had pa rted  
w ith  his in te rest in  a n y  salvage he m ig h t recover, 
fro m  w h ich  fo llow s, in  m y  v iew , th e  conclusion 
expressed b y  Rom er, L .J . in  his sho rt judg m e n t 
ju s t  now. The le tte rs  o f  subroga tion  are irre le va n t 
to  a n y  question, i f  th a t  be th e  r ig h t  v ie w  o f  the  
law . W he ther th e y  cons titu te  con trac ts  fo r  good 
considera tion upon w h ich  an ac tion  cou ld  be 
b ro u g h t, does n o t arise, and I  express no op in ion  
as to  w hether th e  L lo y d ’s underw rite rs  had an y  
r ig h ts  against th e ir  assured in  th e  circumstances.

I  agree th a t  th e  appeal should be dismissed w ith  
costs, and th a t  we should a ffirm  th e  ju d g m e n t o f  
th e  co u rt below.

C. T. M ille r.— I  am  in s tru c te d  to  ask y o u r 
L o rd sh ip  fo r  leave to  appeal on th e  g round th a t  
th is  is a nove l p o in t ?

The M aster o f the Rolls.— N o.

Appeal dismissed.

S olic ito rs fo r  th e  appe llan t, Bottercll and Roche, 
agents fo r  Weightman, Pedder, and Co., B irm in g ha m .

S o lic ito rs  fo r  th e  respondents, Ince, Roscoe, 
Wilson, and Glover.
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A d m .] T h e  T r e n t in o . [A d m .

P R O B A T E , D IV O R C E , A N D  A D M I R A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

February  18, 19, and  22, 1937.

(B e fo re  L a n g t o n , J . ,  ass is ted  b y  E ld e r  B re th re n  
o f  T r in i t y  H o u se .)

T he  T re n tin o . (a)

C o llis ion  in  Sea Reach, R ive r Thames, 
between vessel go ing dow n-river and vessel at 
anchor— A nchor lights— Look-out— F a ilu re  to 
avo id co llis ion  w ith  vessel whose anchor lights  
on ly  v is ib le  at one cable, not negligence—  
Anchored vessel held alone to blame— P o rt o f  
London R iver By-law s, 191 4-1 9 3 4 , by-law  14.

T h is  was a c la im  by the owners o f the Greek 
steamship N .  against E .  W .’s L in e  L im ite d , 
o f  H u ll,  owners o f the steamship T . ,  fo r  
damages in  respect o f a co llis ion  which  
occurred about abreast o f  Shellhaven P o in t, 
Sea Reach, R ive r Thames, on a clear but 
da rk  n igh t, a t about 2 .30  a.m . on the 12 th  
December, 1936. The N . ,  w ith  no p ilo t  on 
board, was at anchor ; the T . ,  in  charge o f a 
fu lly -lice nse d  T r in i ty  House p ilo t,  was p ro 
ceeding dow n-river on a voyage fro m  London  
to H u ll.

The p la in t if fs ' case was that the N . ,  having fa ile d  
to f in d  a p i lo t  o ff the Tongue L ig h t Vessel, had 
proceeded up  the r iv e r in  the wake o f another 
vessel, whose p ilo t  had undertaken, by wireless, 
to lead the N .  to a safe place o f anchorage ; 
that when the N .  was about abreast o f Holehaven 
Creek the p i lo t  on board the other vessel had 
sent a wireless message to the N .  te lling  her to 
drop anchor there and p ro m is in g  to re tu rn  in  
a couple o f hours to p i lo t  the N .  to London  
D o c k s ; tha t the N .  thereupon im m ediate ly  
dropped her starboard anchor, she being then 
about 300yds. o ff Holehaven Creek and stem
m ing  the ebb tide, p u t out her navigation  lights  
and posted her anchor lights, which thereafter 
burned b righ tly . A bou t ten m inutes before the 
co llis ion  those on board the N .  observed the red 
lig h t o f  a vessel which proved to be the T .,  about 
a m ile  d is tant and bearing on the N . ’s po rt 
bow. The T .  came on, but instead o f passing 
the N .  poris ide  to portside as she could and  
ought to have done, the T . ,  w ith  her stem and  
p o rt bow, struck the N . ’ s p o rt bow, doing  
damage. The defendants' case was that the T .  
was proceeding down the r iv e r at f u l l  speed and  
doing about twelve knots over the ground. 
A fte r  passing West B ly th  buoy on her star
board side at a distance o f about 150f t . ,  the T . 
set a course o f E .  £ S., which was m ain ta ined  
u n t i l  ju s t  before the co llis ion , and on that 
course she proceeded down Sea Reach w e ll on 
the southern side o f m id-channel. W hen about 
h a lf  a cable away, those on board the T .  
descried the loom o f the N .  about ahead, and  
very shortly afterwards a fa in t  ligh t was seen. 
A lthough the wheel o f the T .  was hard-a-

starboarded and her engines were p u t f u l l  speed 
astern, the T . ’s p o rt bow struck the p o rt bow 
o f the N . ,  ivhereby the T .  sustained considerable 
damage. A s  the T .  then scraped along the 
p o rt side o f the N . ,  i t  was observed that some 
o f the N . 's  portholes appeared to be very d im ly  
l i t .  The defendants denied l ia b i l i ty  and  
blamed the p la in t if fs  fo r  the co llis ion , alleging  
that the N .  was im p rope rly  anchored in  the 
fa i iw a y  and was not exh ib iting  the anchor 
lights required by the P o rt o f London R ive r 
B y-law s, 1 9 1 4 -1 9 3 4 .

The learned judge  having fo u n d  as a  fa c t that the
N . was not ly in g  where she sa id  she was, but 
was anchored w e ll in  m id-channel about 
abreast o f  Shellhaven P o in t,

H e ld , that, even i f  the N . ’s lights were vis ib le  at 
a cable's distance, as the evidence called on 
behalf o f  the defendants appeared to establish, 
th is  was in  f la g ra n t breach o f by-law  14 o f the 
P o rt o f  London R iver B y-law s, 1914-1934, 
which required that anchor lights should be 
clear and visib le a l l round  the horizon at a  
distance o f at least one m ile  ; that the fa ilu re  
o f those on board the T .  to descry such lights  
as the N .  had before they d id , d id  not am ount to 
a bad look-out, and that in  the circumstances 
there was no negligence on the defendants fo r  
not having avoided the co llis ion . The p la in 
t if fs  were accordingly alone to blame.

Damage by collision.
T he  p la in tif fs  were th e  owners o f  th e  Greek 

steam ship Nagos (1926 tons gross). The  defendants 
were E lle rm a n  W ilso n ’s L in e  L im ite d , o f  H u ll,  
owners o f th e  steam ship Trentino  (3079 tons gross). 
A  co llis ion  occurred between th e  tw o  vessels in  
Sea Reach, R iv e r Tham es, a t abou t 2.30 a.m. on 
th e  12 th  December, 1936, in  clear b u t d a rk  weather. 
T he  Nagos was a t  anchor in  th e  r iv e r, and the 
Trentino  was o u tw a rd  bound on a voyage fro m  
London  to  H u ll.  T he  circumstances o f th e  co llis ion 
as pleaded b y  th e  parties, are set o u t in  th e  headnote, 
and th e  facts as th e y  emerged fro m  th e  evidence 
fu l ly  appear in  th e  Judgment. The  defendants 
ca lled evidence fro m  th ree  o th e r vessels w h ich  had 
gone dow n r iv e r  s h o rtly  before the  Trentino  to  
p rove th a t  th e  Nagos was ly in g  in  th e  fa irw a y  in  
her w rong  w ater, and was e x h ib it in g  such in 
adequate lig h ts  th a t  each o f  these vessels in  tu rn  
n a rro w ly  avoided co llid in g  w ith  her.

The fo llo w in g  cases were referred to  in  a rg u m e n t: 
The Slieve Gallion v . The Cumberland Queen (1921) 
8  L L .  L .  R ep. p. 250, per L o rd  Sterndale, M .R . a t 
p . 254), and The Shakkeborg (1911) P . 245, N ote).

G. St. C. Pilcher, K .C . and  H . G. W illmer, fo r  the  
p la in tiffs .

K . S. Carpmael, K .C ., E. W. Brightman, and 
J . A . Petrie, fo r  th e  defendants.

Langton, J.— In  th is  case th e  vessels in  co llis ion 
were the  p la in tif fs ’ vessel— a Greek vessel— th e  
Nagos, o f 1926 tons gross and 267 ft. in  leng th , and 
the  defendants’ vessel, th e  Trentino, o f  3079 tons 
gross and 310 ft. in  leng th . The  co llis ion  occurred 
a t abou t 2.22 a.m . on th e  1 2 th  December, 1936. 
I t  is n o t now  in  d ispute  th a t  so fa r  as up  and down 
channel was concerned, the  co llis ion to o k  place in  
Sea Reach o f  th e  R iv e r Thames, a bou t a m ile  
below the  W est B ly th  buoy. The  w in d  a t th e  tim e(a) Reported by J. A. PETRIE, Esq., Banister-at-Law.
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was neg lig ib le  and th e  w eather fine, c lear and da rk  
-— i t  was a d a rk  December n ig h t— the  t id e  was ebb 
w ith  a force o f  abou t tw o  kno ts. I t  is n o t in  
d ispute  th a t  a t  th e  tim e  when the  co llis ion  took  
place the  Nagos was ly in g  to  an anchor. I t  is no t 
in  d ispute  th a t  she had some sh ip ’s lig h ts  exh ib ited  
as anchor lig h ts . N o  a tta c k  has been made on the  
lig h ts  as such, th a t  is to  say, th e  lig h ts  th a t  have 
been e xh ib ite d  before me were o rd in a ry  sh ip ’s 
ligh ts . The  E ld e r B re th re n  te ll me th a t  th e y  were 
th e  lig h ts  th a t  th e y  w ou ld  expect to  see fo r  anchor 
ligh ts , and no suggestion has been made th a t  th e y  
were, in  themselves, im p rope r o r defective  ligh ts . 
T h e y  were para ffin  lig h ts , and the  case o f  the  Nagos 
was th a t,  ha v in g  come to  an anchor a t  a position  
to  the  n o rth w a rd  o f  the  dredged channel, she was 
ly in g  ve ry  peacefu lly  a t anchor w ith  her ligh ts  
a lig h t and bu rn in g  b r ig h tly , when th e  Trentino 
com ing down th e  r iv e r  came e ithe r s tra ig h t a t  her 
or, under a la s t m om ent p o rt he lm , came in to  her 
and d id  th e  damage com pla ined o f. T he  case 
fo r  th e  defendants— th e  Trentino— was th a t  p ro 
ceeding a t he r fu l l  speed, m ak ing  a speed over the  
g round o f abou t tw e lve  kno ts , she came past the  
W est B ly th  b uoy  a t a distance o f  a bou t 150 ft. ; 
the rea fte r g o t upon her course o f  east h a lf south 
m agnetic, and, keeping th e  Chapman L ig h t  on her 
p o rt bow , proceeded on th a t  course down riv e r. 
W hen she was about a m ile  below th e  W est B ly th  
b uoy  on th a t  course she saw a t a distance o f  abou t a 
sh ip ’s leng th  a vessel ahead o f her, seeing f irs t  o n ly  
th e  loom  o f th e  vessel, and a lthough she p u t her helm  
over in  an a tte m p t to  a vo id  th e  vessel, she s truck  
th e  Nagos a t anchor. The  pa rts  in  co llis ion  were 
s lig h tly  in  d ispute  b u t I  th in k  i t  is r ig h t to  say, 
fro m  th e  survey repo rt, th a t  th e  stem  and p o rt 
bow o f  th e  Trentino  s truck  th e  p o rt bow  o f  the  
Nagos. A f te r  th e  co llis ion  occurred th e  Trentino 
w ent dow n th e  p o rt side o f th e  Nagos and rounded 
under a p o rt he lm  and came up  again and h it  the  
Nagos. O w ing  to  th e  fa c t th a t  those on board the 
Greek vessel were unable to  speak an y  E ng lish—  
w ith  the  exception o f  one person o f  whose E ng lish  
I  was g iven a dem onstration, the  p ilo t  o f  the  
Trentino— the  sh ip ’s custodians o f  th e  Trentino 
were even unable to  ascertain the  name o f  the  
Nagos. H a v in g  g iven th e ir  own name and satisfied 
themselves th a t  th e  Nagos was in  no im m ed ia te  
danger o f  s ink ing , th e y  w en t back to  Gravesend 
and sent a tu g  down to  the  assistance o f  th e  Nagos. 
Those w ho are acquainted w ith  th e  r iv e r  w il l  no t 
be surprised to  hear th a t  th e  tu g  was reinforced b y  
tw o  o the r tugs. So fa r  as I  can understand none 
o f  those tugs to o k  any p ro f it  b y  th e ir  m otion .

The po in ts w h ich  emerge fro m  th is  case are tw o . 
I  th in k  M r. P ilcher, who has argued th is  case w’i th  
g rea t in g e n u ity  and te n a c ity , was w e ll founded in  
saying th a t  there  are re a lly  o n ly  tw o  po in ts  in  the 
defence. The  f irs t  p o in t was where, so fa r  as the 
deep channel is concerned, d id  th is  co llis ion happen, 
and (2) w h a t lig h ts , i f  any, were a c tu a lly  being 
e xh ib ited  as effective lig h ts  b y  th e  Nagos ? I  
w il l  say a w o rd  f irs t  o f  a ll as to  the  c re d ib il ity  o f  the 
witnesses. I t  is a lways v e ry  d if f ic u lt  to  judge o f  the  
c re d ib il ity  o f  fo re ign witnesses w ho g ive  th e ir  
evidence th ro u g h  the  disadvantage o f  an in te r 
pre ter, and in  saying w h a t I  do I  w ish i t  to  be 
understood th a t  I  have fe lt  th e  greatest reluctance 
to  disbelieve these witnesses upon any question o f 
th e ir  demeanour. I  can o n ly  say w ith  regard to  
the  Greek witnesses— w hether i t  was th e ir  fa u lt  o r 
th e ir  m is fortune— th e y  d id  n o t succeed in  im 
pressing me a t a ll favou rab ly . The m aster was a 
qu ie t, tired -lo o k in g  so rt o f  m an, b u t his evidence 
was n o t th e  m ost im p o rta n t fro m  th e  sh ip . The 
lam p tr im m e r, whose evidence was the  m ost im - 
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p o rta n t fro m  th e  Nagos, was th e  usual ob lig in g  type  
o f  Levan te r, and seemed ready to  g ive  evidence 
w h ich  he th o u g h t a t th a t  p a rtic u la r  m om ent w ould  
assist his side. H is  f irs t  evidence was th a t  he 
cleaned the  lam ps tw ice  a week. O n in q u iry  he 
was ready to  make th a t  num ber greater, and 
e ve n tua lly  he said th a t  i f  he used th e  lam ps every 
n ig h t he w ou ld  clean them  every  n ig h t. T h a t m ay 
o r m ay n o t be correct, b u t i t  was n o t made clear to  
me on his evidence in  ch ie f th a t  he regarded i t  as 
a necessary p a rt o f  h is d u ty  to  clean them  a fte r 
every  occasion on w h ich  th e y  had been used. T h a t 
emerged, I  th in k ,  in  re-exam ina tion  b y  me. E ven 
w ith  th e  handicap under w h ich  th is  gentlem an 
laboured, I  fa iled  to  ga ther th a t  i t  had been his 
ru le  to  clean th e  lam ps w ith  u n fa ilin g  re g u la r ity  
on each occasion on w h ich  th e y  had been used, 
b u t even i f  i t  had been his in te n tio n  to  convey th a t  
in te lligence to  me he s igna lly  fa iled  to  do so. 
The  ch ie f officer I  m is trus ted  a ltogether, and his 
evidence seemed to  be a t  w ide  variance w ith  any 
p robab ilitie s  as to  th e  ac tua l facts.

T he  case, however, fo r  th e  p la in tiffs  was v e ry  
g re a tly  strengthened b y  tw o  witnesses o f  q u ite  
obv ious ly  unim peachable im p a r t ia l i t y ; th e y  were 
customs’ officers w ho had th e ir  d u ty  upon th e  
n o rth  side o f  the  r iv e r— M r. G ran t was the one and 
M r. Henderson was the  o ther. I  th in k  these w it 
nesses gave th e ir  evidence exceedingly w e ll. T he y  
were qu ite  c lea rly  n o t advocates fo r  the  side on 
w h ich  th e y  were called, and, indeed, th e y  had n o t 
been approached in  an y  w a y  to  g ive  evidence 
u n t i l  nea rly  a m on th  a fte r th e  collis ion. The 
fa c t th a t  th e y  were n o t so approached casts no 
k in d  o f  reflection upon the  energy— the  w e ll-know n 
energy, I  m ig h t say— o f th e  legal advisers o f  the  
p la in tiffs . Indeed, th e y  were no t, and cou ld  n o t 
be apprised th a t  the  m ain  p a rt o f  th e  case against 
them  was going to  be th a t  th e y  were anchored on 
th e  w rong side o f  the  r iv e r  u n t i l  th e y  received the  
defence on th e  6 th  F eb ru a ry  th is  year. I t  is, 
however, a fa c t to  be borne in  m in d  in  w eighing 
th e ir  evidence th a t  th e ir  reco llection had n o t been 
s tim u la ted  fo r  th a t  long tim e . A ga inst th a t  m ay 
be set th e  fa c t th a t  th e y  had n o t been in  attendance 
on m any ships since th e y  w e n t to  th e  Nagos. 
T he y  had gone to  th e  Nagos in  a row ing  boa t—  
a t r if le  slow m ethod  o f  progress in  m odern tim es 
— and i t  m ig h t have been impressed on th e ir  
m em ory i f  th e y  had had to  go fa r, b u t th e y  judged 
th e  distance w h ich  th e y  had made to  have been 
som ething lik e  400yds. In c id e n ta lly , th e y  fixed  
th e  place o f  co llis ion  up  and down channel, and i t  
coincided as near as makes no difference w ith  the  
pos ition  up and down the  channel w h ich  had been 
fixed  upon and pleaded in  the  p re lim in a ry  a c t o f 
th e  defendants. M r. B r ig h tm a n  made a ve ry  
pow erfu l com m ent upon the  va lue o f  th e  Greek 
evidence as to  th e ir  pos ition  in  th e  r iv e r  b y  p o in tin g  
o u t th a t  th e y  were some th irte e n  cables o u t o f 
th e ir  estim ate w ith  regard to  the  place w h ich  
th e y  had o r ig in a lly  selected, and w h ich  th e y  had 
g iven  in  th e ir  evidence as being th e ir  position  
when the  Trentino s truck  them . On those tw o  
po in ts th a t  I  have referred to — th e  place n o rth  
o r sou th  o f  the  channel o r  in  m id-channel, and 
as to  w h a t lig h ts  were being e xh ib ite d — th e  burden 
o f p ro o f seemed to  me to  be upon the  p la in tiffs , 
b u t I  th in k  M r. P ilche r was w e ll founded when he 
said th a t  when he had proved th a t  he was a t 
anchor e x h ib itin g  anchor ligh ts  and n o t in  an y  w ay 
obs tru c tin g  th e  fa irw a y  th e  burden o f  p ro o f was 
sh ifted  upon th e  defendants. I  do n o t th in k  i t  is 
necessary to  go in to  any question concerning th a t  
burden o f  p ro o f because i t  is n o t in  th is  case a 
question o f  im portance . The  burden o f  p ro o f is

Q
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always upon th e  p la in t if f ,  w ho, o f  course, m ay 
s h if t  i t ,  and th is  is one o f  th e  cases in  w h ich  i t  was 
s h ifte d  d u rin g  th e  t r ia l .

I  have approached th is  case, therefore, on the 
fo o tin g  th a t  the  defendants had  to  establish to  
m y  sa tis faction— no lig h t  m a tte r— th a t  a large 
steamship— as large as th e  Nagos— was ly in g  in  a 
com p le te ly  im p rope r pos ition  where she w ou ld  be 
in  the  w a y  o f th e  tra ff ic  up  and down, and th a t  she 
was im p ro p e rly  lig h te d . I  th in k  th a t  is a heavy 
burden fo r  th e  defendants to  ca rry .

T he  defendants’ case— w h ich  was p re t ty  p la in —  
was presented b y  P ilo t  V in c e tt, th e  p ilo t  in  charge 
o f  th e  Trentino, and th e  sh ip ’s com pany o f the  
Trentino, and was p o w e rfu lly  supported b y  three 
o th e r p ilo ts— the  p ilo ts  in  three o ther ships th a t  
were n a v iga ting  Sea Reach on th is  n ig h t, and a 
D an ish  m aster, C apta in  N ielsen, w ho was on board 
one o f  those three ships. B u t  again, as M r. 
P ilche r po in ted  ou t, th e ir  evidence does n o t become 
im p o rta n t u n t i l  one is abso lu te ly  satisfied th a t  
th e y  were speaking o f  th e  same ship as th a t  w h ich  
th e  Trentino s truck . There was no v e ry  clear 
evidence— in  fa c t one m ig h t p ro b a b ly  say there  
was no evidence a t a ll— th a t  th e  sh ip  w h ich  caused 
d if f ic u lty  to  these th ree  dow n-going vessels was 
a c tu a lly  the  Nagos. A l l  th ree  vessels— th e  M iranda, 
th e  Edam  and th e  Marguerite— succeeded in  
avo id ing  th e  Nagos, and i t  was n o t su rp ris ing  th a t  
th e y  d id  n o t go back to  in q u ire  her name. I  
m us t say th a t  I  was a l i t t le  surprised th a t  none o f 
them  seemed to  have ha iled her o r done a n y th in g  
to  t r y  and w arn  her o f her pos ition , b u t  I  am  no t, 
o f  course, ju d g in g  them , and i f  th e y  d id  n o t th jn k  
th a t  i t  was th e ir  d u ty  to  in te rfe re  w ith  w h a t some 
o th e r person was doing, w e ll, I  do n o t know  th a t  
I  ough t to  m ake any re flection  upon th a t.

N ow , com ing back to  th e  m a in  facts in  th is  
case, th e  f ir s t  fa c t is , where was th e  Nagos ly in g  
o n  th e  n ig h t o f  th e  12 th  Decem ber? She had 
come to  anchor a t  n ig h t. T h a t seems to  be the 
f irs t  im p o rta n t fac to r. H e r m aster and personnel 
were n o t in t im a te ly  acquainted w ith  th e  R iv e r 
Thames. T h a t was a second fa c to r o f  some 
im portance . T h e y  were unable to  get the  services 
o f  a p ilo t  a t  th e  Tongue L ig h ts h ip , where th e y  had 
stopped to  t r y  to  p ic k  u p  a p ilo t.  T h a t is a th ird  
fa c to r o f  some im portance . T he y  had  taken  up  
th e  anchorage th e y  d id  a t th e  w a rn ing  o r w ith  
th e  assistance o f  a p ilo t  w ho had been proceeding 
o n  a sh ip  ahead, and w ho had app a re n tly  g iven 
them  w a rn ing  b y  wireless as to  when th e y  should 
le t  go th e ir  anchor. T he y  said th a t  th e y  had le t 
go th e ir  anchor in  a pos ition  w e ll to  th e  no rth w a rd  
o f  m id-channel ( I  th in k  th e  m aster p laced i t  a t 
abou t 300yds. fro m  th e  n o rth  shore) ; th a t  i t  was 
about H olehaven Creek, w h ich , as X have po in ted  
o u t, is some th irte e n  m iles fro m  th e  O ven’s B u o y  
up  and down th e  channel in  w h ich  the  collis ion 
o ccu rre d ; th a t  th e y  had a dredger a bou t three 
sh ip ’s lengths astern o f them , and a ta n k e r about 
th ree  sh ip ’s lengths ahead o f  them . U pon exam ina
t io n  these observations appeared to  have been 
scarcely accurate. I  am  satisfied th a t  there  was 
no dredger w ith in  th ree  sh ip ’s lengths o f them , 
and th a t  th e  dredger th a t  in  fa c t was w o rk in g  was 
n ea rly  a m ile  fu r th e r  dow n th e  r iv e r  th a n  the  
place in  w h ich  th e  Nagos e ve n tu a lly  anchored. I  
a m  n o t fo rg e ttin g  th a t  she le t go her anchor on 
th e  flood  t id e  and th a t  she subsequently swung 
to  th e  ebb, b u t there  never can have been any 
m om ent when she la y  a t anchor w ith  th e  dredger 
w ith in  three sh ip ’s lengths o f her astern. A  
re flection  has been made to  th e  e ffect th a t  no 
evidence was called e ithe r fro m  th e  dredger o r the 
ta n ke r, b u t  I  am  n o t surprised about th a t  as

regards th e  dredger and I  am  equa lly  n o t surprised 
th a t  nobody fro m  th e  ta n k e r happened to  notice 
th is  co m p a ra tive ly  sm a ll vessel com ing to  anchor 
below  her. I  am  n o t im pressed b y  th e  fa c t th a t  
I  have no evidence fro m  e ith e r th e  dredger o r the 
tanke r.

N ow  comes th e  evidence fro m  th e  o th e r side. 
The  Trentino  had  a m ost experienced p ilo t,  w ho 
gave his evidence v e ry  w e ll indeed before me. H e 
said th a t  he came dow n th e  r iv e r  in  his o rd in a ry  
w a y  upon a q u ite  o rd in a ry  n ig h t, and th e  E ld e r 
B re th re n  advise me th a t  th e  w a y  in  w h ich  th e  p ilo t  
came dow n was n o t o n ly  th e  r ig h t  w a y  b u t the  
o rd in a ry  w a y  in  w h ich  to  come dow n th e  r iv e r. 
H e  had th e  assistance o f  a m an on th e  loo k -o u t—  
q u ite  a sm art young m an, th o ug h  a l i t t le  rough in  
th e  w a y  he gave his evidence— and th e  second 
o fficer w ho checked th e  course im m e d ia te ly  on 
round ing  th e  W est B ly th  buoy. I  w a n t to  say 
e m p h a tica lly  th a t  I  accept his evidence and th a t  
o f th e  helm sm an, th a t  th is  o fficer d id  check the  
course on round ing  th e  W est B ly th  buoy. The 
pos ition , then , was th a t  round ing  the  b uoy  a t  fu ll 
speed on a p e rfe c tly  clear n ig h t he had ahead o f  
h im  on his p o r t  bow  th e  Chapman L ig h t ,  and he 
had on his s ta rboard  hand th e  M idd le  B ly th  buo y  ; 
he had a p e rfe c tly  clear line  between those tw o  
lig h ts  so as to  be able to  proceed upon an o rd in a ry  
course. H is  ac tua l p o in t o f departu re , 150ft. 
o ff th e  W est B ly th  buoy, though  qu ite  a n a tu ra l 
pos ition , is a mere question o f estim ate. I  have 
la id  o ff th e  course m ak ing  th a t  estim ate  in to  some 
300 ft. ra th e r th a n  150 ft. to  g ive  a ce rta in  possible 
m arg in  o f e rro r. I f  the  course then  is la id  o ff in  
th a t  w ay, i t  is apparen t th a t  th e  p ilo t cou ld  take  
th is  vessel in  her then  t r im  q u ite  s im p ly , and 
easily, and n a tu ra lly , on th e  course upon w h ich  he 
says he to o k  her. I f  he so to o k  her upon th a t  
course, and th e  course is checked b y  th e  second 
o fficer going on th e  m onkey is land  and look ing  a t 
th e  s tandard  compass— i f  th a t  were done i t  w ou ld  
be w h o lly  and abso lu te ly  im possible fo r  th e  dow n
com ing Trentino ever tb  get even to  the  m idd le , 
m uch less to  the  no rth w a rd , o f th e  dredged channel. 
She w ou ld  proceed down, keeping to  th e  sou thw ard  
o f  th e  dredged channel u n t i l  she came to  a p o in t 
ju s t above th e  B ly th  M idd le , ?nd as th e  p o in t o f  
co llis ion  is w e ll above th a t  p o in t i t  is q u ite  unneces
sary th a t  I  should pursue her fu r th e r  course. I  
have to  ask m yse lf as between these Greek witnesses 
w ho were v e ry  vague as to  th e ir  pos ition , and the  
p ilo t  w ho was q u ite  precise as to  his pos ition— as 
between these Greek witnesses whose evidence 
caused me th e  gravest suspicion and th e  p ilo t 
whose evidence caused me no suspicion a t a ll— I  
have to  ask m yse lf w h ich  o f them  I  believe, and I  
m us t say I  believe the  Trentino's p ilo t  and her 
witnesses. I  th in k  th is  vessel d id  proceed upon a 
course o f  east h a lf south  m agnetic, and th a t  the  
pos ition  o f  th e  Nagos a t th e  tim e  th e  co llis ion 
happened was e ithe r a c tu a lly  to  th e  sou th  o f  the  
dredged channel o r a c tu a lly  somewhere near the 
sou the rly  edge o f th e  dredged channel. I  can see 
no possible reason fo r  be liev ing  i t  happened an y 
where else. W hen one has a rrive d  a t th a t  pos ition  
in  th is  case, th e  evidence o f  th e  o th e r T r in i t y  
House p ilo ts , and th e  D an ish  m aster C apta in  
N ielsen, becomes o f  sovereign im portance . In  
order to  m ake th e  case fo r  th e  Nagos o f  a co llis ion 
to  th e  n o rth w a rd  o f  th e  dredged channel rem ark
able coincidences m ust agree. T o  begin w ith , th is  
experienced p ilo t  m us t have w h o lly  neglected his 
business in  o rder to  get a pos ition  w h ich  w ou ld  
take  h im  w h o lly  o u t o f his w a y  and where he had 
no business to  be. The  lo o k -o u t m ust have taken  
a spell o ff d u ty  o r  to  have w h o lly  neglected his
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business, because i f  his pos ition  o f  th e  Nagos is 
tru e  th e  vessel w ou ld  be go ing in to  ce rta in  danger 
in  th e  c lus te r o f  lig h ts  on th e  n o rth  side o f  the  
channel. The  o fficer w ho te lls  me th a t  he w en t to  
cheek th e  course on th e  m onkey is land , m u s t be 
te llin g  som eth ing com p le te ly  u n tru e , because he 
can never have checked a course th a t  w o u ld  take  
h im  in to  th e  pos ition  th a t  is alleged. B u t  an even 
stranger in c id e n t m ust have occurred because i f  
th e  three o th e r p ilo ts  I  have m entioned, and C apta in  
N ielsen, are n o t te llin g  me a w h o lly  in ve n ted  ta le , 
th e y  had g rea t d if f ic u lty  w ith  a vessel ly in g  to  the  
sou thw ard  o f  m id -channe l in  precise ly th e  same 
place up  and  dow n channel as th e  Nagos now  
adm its  th a t  she was ly in g  in  on th e  n o rth w a rd  o f  the  
channel. Therefore, th is  dow n-com ing Trentino 
m u s t have s tru ck  a vessel w ith  good sh ip ’s lig h ts  
show ing, and in  a d d itio n  ce rta in  e lec tric  deck 
lig h ts , w h ile  a t th e  same tim e  a com p a ra tive ly  
u n lig h ted  vessel was lu rk in g  on the  o th e r side o f 
th e  channel and g iv in g  d if f ic u lty  to  a ll dow n-com ing 
tra ff ic . I  am  a fra id  these coincidences are a lto 
gether too  w ide fo r  me. I  th in k , there fo re , th a t  the 
Nagos was ly in g  to  th e  sou thw ard  o f  th e  dredged 
channel o r ju s t on th e  edge o f i t ,  and accord ing to  the  
v e ry  credib le and exce llent te s tim o n y  o f  th ree  
T r in i t y  House p ilo ts  and  a D an ish  m aster o f 
g rea t experience, was causing th e  greatest possible 
d if f ic u lty  to  a ll dow n-com ing tra ffic . These three 
vessels, one a t th e  tu rn  o f  the  t id e — the  M iranda—  
and  th e  others— th e  Edam  and th e  Marguerite— 
sigh ted  th e  Nagos in  th e ir  p a th  a t a v e ry  sho rt 
d istance indeed. The  extrem e distance a t w h ich  
a n y  o f  th e m  c la im  to  have seen her was a bou t a 
cab le-and-a-ha lf, o r a l i t t le  over a cable, and th a t,  
as M r. B r ig h tm a n  po in ted  ou t, was th a t  o f  a 
vessel— th e  w hole ship— ly in g  across th e  tid e . 
N one o f  them , I  th in k ,  saw any lig h t  o f he r u n t i l  
a fte r  th e y  had  seen th e  loom . M r. P ilche r fa ir ly  
c la im ed th a t  he cou ld  a t  least prove th a t  he had 
h is  fo rw a rd  anchor l ig h t  up  because everybody 
saw i t .  I  agree everybody saw i t ,  and everybody 
seems to  have seen i t  a fte r  th e y  had seen th e  loom  
o f  th is  vessel— the  d a rk  loom  on a d a rk  n ig h t. One 
can h a rd ly  condem n a lig h t  m ore com p le te ly  or 
m ore su ffic ie n tly  th a n  to  say th a t  i t  was n o t v is ib le  
u n t i l  the  loom  o f th e  vessel had  a lready been p icked 
up . The pos ition , there fore , arises here th a t  n o t 
o n ly  is  th is  vessel ly in g  in  th e  w rong place in  such 
a w a y  as to  o b s tru c t th e  p a th  o f dow n-go ing tra ffic  
b u t  she is also lig h te d  in  such a fash ion th a t  she 
is  o ffend ing m ost fla g ra n tly  aga inst the  rules, and 
instead o f  e x h ib it in g  tw o  anchor lig h ts  th a t  can be 
seen a t  a d istance o f  a t least a m ile  is e xh ib itin g  
lig h ts  w h ich  cannot be seen a t a d istance o f  more 
th a n  a cable. I  have been pressed b y  M r. P ilche r 
to  say th a t  even i f  th is  be th e  resu lt o f m y  find ing , 
nevertheless th e  dow ncom ing Trentino  o ugh t to  be 
held to  blame. The M iranda, th e  Edam, and the  
Marguerite succeeded in  avo id ing  her, and  he 
cla im s, there fo re , th a t  i f  th e  Trentino  had  been 
equipped w ith  a good lo o k -o u t the  Trentino also 
w o u ld  have succeeded in  avo id ing  her. The 
d ifficu ltie s  in  th e  w a y  o f  th a t  a rgum en t seem to  
me to  be m any, and I  w i l l  name o n ly  one o r tw o . 
T o  begin w ith , i t  is n o t a t  a l l  sure o r ce rta in  th a t  
the  s ta te  o f  v is ib i l i ty  a t one hou r o f  th e  n ig h t 
is a constan t fa c to r fo r  th e  rem ainder o f  th e  n ig h t. 
I t  does n o t fo llo w  th a t  because i t  was possible to  
see th e  Nagos a t  a d istance o f  one cable a t  one 
o’c lock in  the  m orn ing , th a t  there fore  yo u  cou ld  
have seen her a t  th a t  d istance a t tw o  o ’c lock in  the  
m orn ing . I t  does n o t fo llo w  th a t  so fa r  as any 
lig h ts  were concerned th a t  th e y  were in  th e  same 
s ta te  a t  d iffe re n t tim es  o f  th e  n ig h t. M y  own 
im pression is th a t  th e y  were in  a p re tty  bad state

a t a ll tim es o f  th e  n ig h t, b u t  no one cou ld  presume 
to  sta te  w ith  exac titude  w h a t was th e ir  s ta te  a t 
th a t  tim e  o f  th e  n ig h t. F o r m y  ow n p a rt I  feel, 
in  th is  case (and I  am  o n ly  dea ling w ith  th is  case), 
w ith  a vessel proceeding a t tw e lve  kno ts  an hour—  
1200ft. a m in u te — w h ich  w ou ld , there fore , even 
assuming th e  loom  cou ld  be seen b y  a v ig ila n t lo o k 
o u t a t  a cable, o n ly  have som ething lik e  h a lf  a 
m in u te  to  deal w ith  the  s itu a tio n — I  do n o t th in k  
th a t  I  should be ju s tif ie d  in  saying th a t  i t  was 
negligence n o t to  see the  loom  a t th a t  distance. I  
th in k  th a t  w ith  h a lf  a m in u te  o r less i t  w ou ld  be 
p u tt in g  too  heavy a burden on any seaman to  say 
th a t  he was a neg ligent person because he had n o t 
succeeded in  avo id ing  a vessel ahead o f h im  under 
those circumstances.

I  do n o t know  w ha t, in  p ractice , m ay be necessary 
a t  n ig h t to  p ic k  up  th e  loom  o f a ship. O f course, 
n igh ts  v a ry  ve ry  g re a tly  in  th e  state o f v is ib il ity .  
On a m oo n lig h t n ig h t i t  m ay  be th a t  yo u  can see the  
loom  o f a sh ip a t a v e ry  g rea t distance. On a d a rk  
n ig h t i t  m ay be th a t  I  should f in d  i t  d if f ic u lt  to  
blame anybody fo r  n o t seeing the  loom  o f a vessel 
a t  any p a rt ic u la r  distance. Suffice i t  to  say th a t 
th e  rules are to  th e  e ffect th a t  a sh ip is e n tit le d  to  
th e  assistance fro m  an anchored vessel o f  tw o  
lig h ts  w h ich  sha ll show n o t less th a n  a m ile . I  am  
satisfied th a t  these lig h ts  were n o t show ing even 
a t a cable, and I  u t te r ly  decline to  fin d  the  Trentino 
to  blame fo r  n o t seeing e ith e r th e  lig h ts  o r th e  
loom  a t such a distance as I  have fo u nd  to  be the  
distance ava ilab le .

F o r these reasons the  c la im  o f th e  Nagos w i l l  fa il 
and th e  coun te rc la im  o f  th e  Trentino  w i l l  succeed.

Carpmael.— I  ask fo r  ju d g m e n t fo r  th e  Trentino 
w ith  costs.

Langton, J.— Yes.

Carpmael.— I f  y o u r L o rd sh ip  pleases.

S o lic ito rs  fo r  th e  p la in tiffs , W illiam  A . Crump 
and Son.

S olic ito rs fo r  th e  defendants, Botterell and Roehe, 
agents fo r  Hearfield and Lambert, o f  H u ll.

December 17 and  1 8 ,1 9 3 6  ; F ebruary  22 and  23 ; 
and M a rch  22 , 1937.

(B e fo re  L a n g t o n , J .)

T he  S tra n n a . (a)

B il ls  o f lad ing— Short delivery o f cargo o f  
tim ber— P a rt o f deck cargo lost at po rt o f 
load ing ow ing to the vessel lis tin g —
Cause o f lis t  not ascertained— Whether sh ip 
owners liable— Cargo carried  “  at charterer's 
r is k  ” — F o llow ing  exception clause in  b ills  o f 
lad ing : . . . “  P e r il o f the sea . . . and a ll 
and every other dangers and accidents o f the 
seas, rivers and  navigation  wheresoever, in c lu d 
in g  ports o f loading . . .  o f whatever nature  
and k in d  soever . . . a lways m u tua lly  excep
ted, even when occasioned by negligence, 
default or error in  judgm ent o f the . . . 
master, m ariners or other servants o f the sh ip
owners ” — Whether accident due to “  p e r il 
o f the sea ”  or  “  p e r il on the sea.”

(a) Reported by J. A. Pe tr ie , Esq., Barrister-at-Law.
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T h is  was a c la im  which arose out o f the loss o f a 
certain p o rtio n  o f a tim ber cargo which had  
been loaded on to the deck o f the Norwegian  
steamship S. in  J u ly ,  1935, w h ils t that vessel 
was ly in g  at H e rr in g  Cove, N .B . About 
774 standards o f timber, representing  117,198 
pieces, were to have been shipped there fo r  
carriage to Belfast, and  o f these 39 ,585 pieces 
were to have been carried  on deck. W hen on ly  
twelve standards s t i l l  rem ained to be loaded, 
in  the early  afternoon o f the 23 rd  J u ly ,  1935, 
the vessel, w h ile  s t i l l  loading, suddenly, and  
f o r  a reason which was never defin ite ly  ascer
tained, took a heavy lis t  to po rt, and  then to 
starboard, causing the stanchions securing the 
deck cargo to break and a considerable qu an tity  
o f  tim ber to ro l l overboard. Owing to the th ick  
fo g  p re v a ilin g  and the flood  tide ru n n in g  a t the 
tim e, i t  was im possible to retrieve the timber. 
When the vessel a rrived  at Belfast the defend
ants fa ile d  to deliver 4843  pieces o f the timber. 
The owners o f the cargo claim ed damages fo r  
breach o f contract. The defendants, w h ils t 
ad m itting  that a q u an tity  o f tim ber was shipped  
in  the S. f o r  carriage to Belfast under thirteen  
b ills  o f lad ing, a l l o f  the same tenor and fo rm , 
dated A lm a , N .B .,  the 23 rd  J u ly ,  1935, and  
a l l claused, “  qua lity , descrip tion and  measure
ment unknow n, "  denied the short delivery, but 
sa id  that (a ) i f  they d id  f a i l  to deliver any o f 
the tim ber they were protected by the exceptions 
clause in  the b ills  o f lad ing  ; and  (b )  that, as 
the b ills  o f lad ing provided that the deck cargo 
was “  at charterer's r is k ,”  they were not liable  
in  any event. On behalf o f the p la in t if fs  i t  
was contended at the hearing  (a ) that the goods 
were lost not as the result o f a ”  p e r il o f the sea,”  
but o f a  “  p e r il on the sea ”  ; and  (b )  that the 
words “  at charterer's r is k  ”  d id  not cover the 
ship-owner against negligence.

H eld, (1 ) T hat the loss was due to a cause excepted 
by the b ills  o f lad ing, namely, a  “  p e r il o f  the 
sea occurring in  a po rt o f loading  ”  ;  because, 
however, the casualty was caused, i t  was, in  the 
icords o f L o rd  Herschell in  T ha m e s  an d  
M erse y  M a r in e  In s u ra n c e  C o m p a n y  v. H a m il
to n ,  F ra se r, a n d  Co. (12  A p p . Cas. 484, at 
p .  498 ; 57 L .  T . Rep. 695), “  damage . . . 
caused by the sea,”  “  damage o f a character to 
which a m arine  adventure is subject, damage 
by a p e r il to which m arine adventures are 
exclusively subject, and  which possessed in  
re la tion to them a special or pe cu lia r char
acter,”  and  tha t accordingly the defendants 
were not l ia b le ;  but (2 ) that, assum ing that 
the loss was not due to a p e r il o f the sea, the 
defendants having fa ile d  to provide an explana
tion  o f the loss which was in  any sense com
parable in  p ro b a b ility  w ith  the p ro b a b ility  
o f the ir own negligence, they w o idd not be 
protected by the words “  at charterer's r is k .”

Short delivery of Cargo .
The p la in tif fs  were th e  owners o f  a cargo o f

t im b e r la te ly  laden upon th e  N orw egian  steamship
Stranna, o f  w h ich  th e  defendants were th e  owners.
The  t im b e r  had been loaded on to  th e  Stranna
in  J u ly ,  1935, w h ils t she was ly in g  a t  anchor in

H e rr in g  Cove, N ew  B ru n sw ick , fro m  vessels know n 
as m o to r scows, w h ich  had b ro u g h t th e  t im b e r 
dow n th e  R iv e r  A lm a  o u t to  th e  cove.

W hen th e  Stranna was a lm ost loaded and o n ly  
tw e lve  standards o f  t im b e r  rem ained to  be p u t on 
board her, she suddenly lis te d  f irs t  to  p o rt and then  
to  s ta rboard, w ith  the  resu lt th a t  some o f  he r deck 
cargo ro lled  overboard  and d r ifte d  aw ay, and  ow ing 
to  th e  p re v a ilin g  fog  and th e  flood  t id e  w h ich  was 
ru n n in g  a t  th e  tim e , i t  p roved  im possible to  re trieve  
it .

The  p la in tif fs  cla im ed damages fo r breach o f  a 
co n tra c t conta ined in  th ir te e n  b ills  o f  lad ing , a ll 
o f  th e  same te n o r and dated A lm a , the  23rd  J u ly , 
1935, a lleg ing  th a t  the  defendants had thereunder 
acknow ledged th e  sh ipm en t in  good o rde r and 
co n d itio n  on board th e  Stranna o f  117,198 pieces 
o f  t im b e r and  undertaken  to  d e live r th e  same in  
lik e  good o rde r and co nd ition  a t  B e lfas t, b u t th a t  
th e y  fa iled  to  d e live r 4843 pieces, and th a t  the 
p la in tif fs  had the reby  suffered damage.

The defendants denied th e  alleged sho rt d e live ry ’ 
and fu rth e r  said th a t  i f  (w h ich  th e y  denied) 4843 
pieces were sho rt de livered, th e y  were p ro tected  
fro m  l ia b i l i t y  under th e  te rm s o f  th e  b ills  o f  lad ing , 
w h ich  p rov ided  in ter a lia  as fo llow s : “  perils  o f 
th e  sea . . . and a ll and every o th e r dangers and 
accidents o f  th e  seas, rive rs , and n a v iga tion  
wheresoever, in c lu d in g  po rts  o f  load ing  . . .  o f 
w ha teve r na tu re  and k in d  soever . . . a lways 
m u tu a lly  excepted, even when occasioned b y  
negligence, de fau lt, o r e rro r in  ju d g m e n t o f  the  
m aster, m ariners, o r  o the r servants o f th e  sh ip 
owners.”  T hey  also re lied  on th e  fu r th e r  p rov is ion  
in  th e  b ills  o f  lad ing  th a t  th e  deck cargo was “  a t 
cha rte re r’s r is k .”  A t  the  hearing, counsel fo r  the  
defendants a d m itte d  th a t  these la t te r  words d id  
n o t excuse them  fro m  negligence, b u t su b m itte d  
th a t  unless such negligence were p roved  and 
de term ined, the  words “  a t  cha rte re r’s r is k  ”  availed 
to  p u t  upon th e  goods ow ner the  r is k  o f loss th ro u g h  
unascerta ined causes.

S ir Robert Aske, K .C . and J . V. Naisby, fo r  the  
p la in tiffs .

I I .  U. W illin k ,  K .C . and C yril M ille r, fo r  the 
defendants.

Langton, J.— I  have taken  tim e  to  p u t  th is  
ju d g m e n t in to  w r it in g  because S ir R o b e rt Aske has 
to ld  me th a t  th e  case raises a new and im p o rta n t 
p o in t o f  law . As to  the  n o v e lty  o f  th e  p o in t I  am  
in  agreem ent w ith  S ir R obe rt— as to  its  im portance  
I  w i l l  n o t ven tu re  an op in ion . The case arises o u t 
o f  the  loss o f  a ce rta in  p o rtio n  o f  a t im b e r cargo 
w h ich  had been placed on th e  deck o f  th e  N o r
wegian steam ship Stranna. The govern ing  docu
m ents in  th e  co n tra c t o f  carriage are agreed to  be 
b ills  o f  la d in g  in  a fa ir ly  fa m ilia r  fo rm , w h ich  
p rov ide  (inter a lia ) : (a) T h a t th e  deck cargo is to  
be carried  “  a t  cha rte re r’s r is k ,”  and (6) the 
fo llo w in g  exce p tion s : “ . . . P erils  o f  the  sea . . . 
and a ll and every  o th e r dangers and accidents 
o f  th e  seas, rive rs, and  n a v iga tion  wheresoever, 
in c lu d in g  po rts  o f load ing  . . .  o f  w ha tever na ture  
and k in d  soever . . . a lw ays m u tu a lly  excepted, 
even when occasioned b y  negligence, de fau lt, o r 
e rro r in  ju d g m e n t o f  the  . . . m aster, m ariners, or 
o th e r servants o f the  shipowners.”

The  uncontrove rted  facts are as fo llow s. On 
th e  23rd J u ly , 1935, th e  steam ship Stranna was 
ly in g  in  an open roadstead called H e rr in g  Cove, 
N ew  B runsw ick . She had been ly in g  a t anchor a t 
th is  spot since th e  12 th  J u ly , ta k in g  on board a 
cargo o f  t im b e r  composed o f 774 standards, o r 
117,198 pieces, o f  w h ich  39,585 pieces were to  be
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ca rried  on deck. A t  abou t noon on th e  23rd  J u ly  
a b o u t tw e lve  standards rem ained to  be loaded. 
T he  w eather was a th ic k  fog, there  was no apprec i
ab le  w in d , and th e  w a te r was calm .

H e rr in g  Cove is s itua ted  ju s t  n o rth  o f  M atthew s 
H ead in  Chignecto B a y  on th e  coast o f  N ew  
B runsw ick , and th e  cargo o f  th e  Stranna was being 
b ro u g h t o u t to  he r in  vessels know n as m o to r 
scows, w h ich  came o u t o f  th e  R iv e r  A lm a  in to  th e  
cove. In  the  e a rly  a fte rnoon  th e  vessel, w h ile  
s t i l l  load ing , lis ted  to  p o rt and ca rried  aw ay the  
wooded u p rig h ts  o r  stanchions on th e  p o rt side, 
the reby  causing a considerable q u a n tity  o f  t im b e r 
to  be lo s t overboard. The vessel th e n  ro lle d  to  
s ta rboard  and u p rig h ts  on th a t  side were likew ise  
broken, causing o r  a llo w in g  m ore o f  th e  cargo to  
fa ll overboard. A  flood tid e  was run n in g  a t  th e  
tim e . The t im b e r  d r ifte d  aw ay and was soon 
lo s t s ig h t o f  in  th e  p re va iling  fog and was n o t 
recovered. In  a ll, th e  lo s t t im b e r am oun ted  to  
4843 pieces.

A t  th e  ou tse t o f  th e  case the  p la in tif fs  cla im ed 
th a t  since th e  shipowners as bailees o f  th e  goods 
a d m itte d  th a t  th e y  had received th e  goods and had 
n o t de livered some o f  them , there  was a prim & facie  
case o f  negligence aga inst th e  defendants, and th a t  
th e  onus la y  upon th e  shipowners to  displace th is  
prim á  facie  case.

The defendants agreed th a t  th e  p ro v is ion  th a t  
deck cargo was “  a t cha rte re r’s r is k  ”  d id  n o t excuse 
th e m  fro m  negligence, and accepted th e  onus to  
the  e x te n t o f  a d m itt in g  th a t  th e  pleaded facts 
p u t  a d u ty  upon th e m  to  fu rn is h  an exp lana tion  o f 
how th e  loss occurred. T h e ir  exp lana tion  was 
g iven  th ro u g h  th e  m ed ium  o f  C apta in  Abraham sen, 
th e  m aster o f  th e  vessel, together w ith  th e  vessel’s 
log and a w r it te n  s ta tem en t fro m  th e  m ate, Thom as 
Ganulfsen, w h ich  was a d m itte d  in  evidence sub ject 
to  the  com m ent th a t  th e  w itness had n o t been 
cross-examined.

Before th is  exp lana tion  was g iven, th e  p a rticu la rs  
em bodied in  th e  defence were amended b y  leave to  
include an a llega tion  th a t, in  a d d itio n  to  a s trong  
flood t id e , there  was run n in g  a t  the  tim e  o f  the  
casua lty  a s trong  under-cu rren t. U pon th is  alleged 
under-cu rren t, run n in g  as i t  was said coun te r to  the  
tru e  flood tide , a curious s truc tu re  o f  th e o ry  was 
erected. The  m aster averred w ith  an a ir  o f  passion
a te  co n v ic tio n  th a t  the  m ishap had been caused 
by reason o f h is vessel ha v in g  been caught and held 
broadside to  th e  t id e  b y  th e  s trong  under-cu rren t.
1 was in v ite d  to  im agine th a t  these coun te r
va ilin g  forces had underm ined th e  s ta b il ity  o f  an 
o therw ise steady sh ip  and caused her to  behave in  
an unexpected, unp red ic tab le  and w h o lly  u n 
precedented m anner. I  am  bound to  a d m it th a t  
m y  im a g ina tio n  flagged sad ly in  th e  e ffo rt to  v isu a l
ise th is  theory . T h ro u g ho u t a long experience o f  
cases in v o lv in g  th e  d if f ic u lt  question o f  s ta b ility  
I  have never y e t heard o f  cu rre n t as a fa c to r. B u t 
i f  one a llow s fo r  purposes o f  a rgum en t th a t  i t  
m ig h t enter, i t  is s t i l l  im poss ib ly  d if f ic u lt  to  me to  
conceive how  o r w h y  tw o  curren ts  im p in g ing  w ith  
a lm ost equal force ( fo r  th e  sh ip  la y , ex concessis, 
across them  bo th ) on opposite  sides, should a ffect 
her s ta b ility  otherw ise th a n  fa vo u ra b ly . In  the 
ex trem e ly  lim ite d  s c ie n tific  know ledge a t  m y 
com m and, equal forces app lied  on opposite  sides 
lo rm  a poor m ethod  o f  derang ing the  s ta b il ity  o f  any 
ob jec t w he ther a flo a t o r ashore.

I  was g re a tly  re lieved, there fore , when I  found  
th a t  th is  th e o ry  received no blessing no r, indeed, 
any adherence fro m  M r. Camps, th e  v e ry  w e ll- 
know n m arine surveyo r, w ho was ca lled on beha lf | 
o f  the  defendants. E qu ipped  as he is w ith  sc ien tific  
knowledge and w ide m arine  experience, M r. Camps

even doubted  w he ther i t  was possible fo r  a vessel 
to  lie  in  cross-currents w ith  he r anchor a t r ig h t 
angles as described b y  the  m ate ; and he professed 
h im se lf qu ite  unable to  p rov ide  a n y  sc ien tific  
reason fo r  th e  sh ip ’s behav iou r in  the  absence o f 
th e  necessary da ta  w h ich  w ou ld  enable h im  to  
ca lcu late in i t ia l  and f in a l s ta b ility .  I  came to  
th e  conclusion th a t  th e  m aster, w ho was an im p u l
s ive w itness, was g iv in g  me a h is to ry  o f  th e  
occurrence w h ich  he had  persuaded b o th  h im se lf 
and th e  m ate to  be tru e , b u t w h ich  was a c tu a lly  a 
version o f the  occurrence coloured b y  a somewhat 
fa n tas tic  th e o ry  conceived a fte r  the  event. M r. 
F lan n e ry , on b e h a lf o f th e  p la in tiffs , was no more 
successful th a n  M r. Camps in  su pp ly ing  an y  actua l 
sc ien tific  reason fo r  th e  lis t in g  o f  th e  Stranna, 
th o ug h  he he ld  fas t, as I  understood h im , to  th e  
th e o ry  o f  a loss o f  s ta b il ity  caused e ith e r b y  over
load ing  on deck o r fa u lty  m anagem ent in  respect 
o f  tanks. H e, too , a d m itte d  fra n k ly  th a t  he had 
no d a ta  upon w h ich  to  base sc ien tific  reasons, and 
cou ld  o n ly  m ake rough a rith m e tic a l ca lcu la tions 
upon assumed figures.

Before leav ing  th is  question o f  t id e  and cu rre n t 
I  o ugh t to  say th a t  I  see no reason to  d o u b t the  
accuracy o f  th e  A d m ira lty  c h a rt as regards the  
force o f  th e  t id e , n o r d id  th e  evidence, such as i t  
was, concern ing th e  under-cu rren t convince me 
th a t  such cu rre n t was o f  an y  appreciable force.

I n  th e  end, I  was le f t  w ith  a c lear exp lana tion , 
so fa r as i t  w ent, o f  how  th e  cargo had come to  be 
los t, b u t  w ith  no m a te ria l upon  w h ich  to  base a 
fin d in g  as to  th e  cause o f  th e  vessel’s strange 
behav iou r in  l is t in g  as she d id  before ta k in g  on 
board the  fu l l  com plem ent w h ich  she had carried  
p re v io u s ly  in  sa fe ty  and was expected to  ca rry  
again. T h a t casualties o f  th is  characte r occur 
in  the  t im b e r trade  is n o t o n ly  com m on knowledge, 
b u t is  w itnessed b y  several reported  cases. T w o  
o f  th e  best know n o f  these are Wade v . Cockerline 
(10 Com. Cas. 47 ; (C. A .)  115) and C. W illi. 
Svenssons Travaruaktiebolag v . Cliffe Steamship 
Company (18 Asp. M ar. L a w  Cas. 284 ; 147 L .
T . Rep. 12 ; (1932) 1 K .  B . 490), in  each o f w h ich , 
th o ug h  th e  co n tra c t o f carriage d iffe red  in  te rm s 
fro m  th a t  in  the  present case, th e  facts were n o t 
d iss im ila r.

S ir R o b e rt Aske, fo r  th e  p la in tif fs , c ritic ise d  
th e  evidence fo r  the  defendants in  severe term s. 
M uch o f th is  se ve rity  was w e ll ju s tif ie d . The  
m aster, C apta in  Abraham sen, was a poor w itness, 
and he fa red  b a d ly  in  cross-exam ination. The 
sh ip ’s documents were in  some respects in  co n flic t 
w ith  the o ra l te s tim o n y , and th e  m ate ’s w r it te n  
s ta tem en t also conta ined m a tte r  in  apparent 
co n tra d ic tio n  to  the  log. Some o f  these d ifficu ltie s  
can, I  th in k ,  be overcome i f  one reads b o th  the  
log and the  m a te ’s s ta tem en t as n o t being d raw n 
up  in  s tr ic t  o rder o f  chrono logy, and I  d id  n o t feel 
th a t  anyone on beha lf o f  th e  sh ip  was a tte m p tin g  
to  present a consciously false case. S tated a t its  
h ighest, however, th e  sh ip ’s exp lana tion  d id  n o t 
reach any fu r th e r  p o in t th a n  p ro v in g  th a t  the  
goods were lo s t th ro u g h  fa llin g  in to  the  sea w h ile  
the vessel was load ing, b y  reason o f  the  sh ip  
heeling in  an unexpected m anner f irs t to  p o rt and 
then  to  s tarboard. T o  th is  meagre and unsatis
fa c to ry  m a te ria l i t  becomes necessary to  a p p ly  the  
co n tra c t in  o rder to  ascerta in  w he ther th e  
defendants are liab le .

M r. W ill in k ,  fo r th e  shipowners, takes tw o  po in ts. 
I f  e ith e r o f th e m  be sound, th e  defendants have 
a com plete defence to  the  a c tio n . I  w il l  summ arise 
them  as fo llow s : F irs t,  he says, th is  is a p e ril o r 
accident o f the  sea, and, i f  th is  be so, i t  is im m a te ria l 
w hether such a p e ril o r  accident was caused b y
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negligence, because negligence is excepted in  so fa r 
as i t  causes such perils  o r accidents. Secondly, 
th e  deck cargo was a t “  cha rte re r’s r is k ,”  and 
a lthough  i t  is conceded th a t  th is  exception does 
n o t inc lude  r is k  caused b y  negligence, no negligence 
has been established here, and the  cargo-owner 
takes th e  chance under th is  clause o f loss b y  
unascertained causes.

The f irs t  o f these po in ts  raises the  question o f 
la w  w h ich  S ir R o b e rt Aske cla im s to  be new. On 
beha lf o f th e  p la in tiffs  he replies th a t  the  loss in  
th is  case is n o t a p e ril o f  th e  sea. A l l  th a t  is 
know n is th a t  th e  vessel heeled and th a t  th e  lost 
cargo fe ll overboard in to  th e  sea. The  mere fa llin g  o f 
cargo in to  the  w a te r is n o t a p e ril o f  th e  sea, nor 
is s ta b il ity  a p ro p e rty  pecu lia r to  th e  sea o r governed 
o n ly  b y  the  sea. I n  a w ord , th e  p la in tif fs ’ p o in t 
is th a t  th is  is a p e ril on  th e  sea— n o t a p e ril o f  the  
sea.

The a rgum ent proceeded thus  : W h a t you  do o f 
yo u r ow n v o lit io n  to  a sh ip  is n o t a p e ril o r accident 
o f  th e  sea. I f  th e  heeling o f  th e  sh ip  be produced 
b y  p u tt in g  cargo in to  o r upon her, i t  is th e  cargo 
and n o t th e  w a te r w h ich  is heeling the  vessel. 
W hat, you  do b y  design is n o t fo rtu ito u s  and, 
there fore , ne ith e r a p e ril n o r an accident. The 
occurrence here under consideration acco rd ing ly  
lacks b o th  the  elements necessary to  b rin g  i t  w ith in  
the  exception re lied  on ; i t  has no special m arine 
characte r w h ich  w o u ld  a llow  i t  to  be classified as 
be ing “  o f the  sea,”  and i t  has no q u a lity  o f  the 
fo rtu ito u s  w h ich  w ou ld  enable i t  to  be ranked as a 
p e ril o r accident.

I t  is, I  th in k ,  useful to  trace  a l i t t le  o f th e  recent 
legal h is to ry  o f th is  class o f  occurrence in  o rder to  
appreciate th e  angle o f approach b y  w h ich  th is  
p o in t has come to  be reached. I n  Wade v . Cockerline 
(sup.), where th e  facts resembled these w ith  w h ich  
I  have to  deal, th e  exceptions clause conta ined 
th e  words “  accidents to  h u ll. ”  T he  phrase “  deck 
load  . . .  a t  cha rte re r’s r is k  ”  was also inc luded 
in  th e  b i l l  o f  lad ing , b u t th e  decision w en t in  fa vo u r 
o f  th e  shipow ner on a fin d in g  th a t  the  breakage o f 
th e  stanchions co n s titu te d  an accident to  h u ll, 
and  th e  second p o in t, th o ug h  considered, was no t 
decided. In  Svenssons's case (sup.), L o rd  W r ig h t, 
th e  present M aster o f  th e  R o lls , s it t in g  then  as a 
judge  o f  f irs t  instance, dea lt w ith  facts a lm ost 
id e n tic a l w ith  those in  th e  present case. In  th a t  
case the  la s t load  o f  cargo was a c tu a lly  on board 
b u t n o t a c tu a lly  stowed. In  a m ost care fu l and 
illu m in a tin g  ju d g m e n t, w h ich  has no t, I  believe, 
ever been questioned, L o rd  W r ig h t  he ld , f ir s t  o f  a ll, 
th a t  there  was no breach o f  th e  w a rra n ty  o f sea
worth iness. Since in  th e  present case, th e  facts 
fa l l  a l i t t le  sho rt o f  th is  in  Svens sons' s case, i t  w ou ld  
c le a rly  have been id le  fo r  the  p la in tiffs  to  a tta ck  
upon th e  lin e  o f  unseaworthiness. Secondly, L o rd  
W r ig h t,  fo llo w in g  Wade v . Cockerline, he ld  th a t 
th e  loss fe ll w ith in  “  accidents to  h u ll even when 
occasioned b y  negligence,”  & c., and th a t  th e  sh ip 
ow ner was the re b y  pro tected . These words do no t 
occur in  the  present b ills  o f lad ing , so th a t  th e  sh ip 
ow ner here cou ld  o b ta in  no assistance fro m  the 
decisions in  e ith e r Wade v . Cockerline, o r Svenssons’s 
case, in  so fa r  as th e y  dea lt w ith  th a t  p o in t, w h ich  
(as I  have no ted  above) was the  o n ly  ratio decidendi 
in  Wade's case. F in a lly ,  L o rd  W r ig h t,  in  
Svenssons's case decided th a t  the  words “  a t 
cha rte re r’s r is k  ”  s tand ing  alone in  a separate 
clause d id  n o t excuse th e  sh ipow ner fro m  negligence.

The sh ipow ner, there fore , was d riven  in  the  
present case e ith e r to  re ly  upon “  cha rte re r’s r is k  ”  
(w h ich  phrase also stands alone in  a separate clause 
in  these b ills  o f  la d in g ) and to  take  th e  chance o f 
negligence being p roved  against h im , o r to  fin d  a

new lin e  o f  defence. Hence comes, fo r  th e  f irs t 
t im e , th e  defence o f  pe rils  o r accidents o f  th e  sea.

I  have been a t  pains to  rec ite  th is  h is to ry  because 
to  anyone w ho is n o t v e ry  fa m ilia r  w ith  th is  class 
o f  w o rk  i t  m ig h t seem m ore th a n  strange th a t  th is  
p o in t w h ich  has been open to  th e  considera tion of 
m any v e ry  ingenious and e rud ite  people fo r  m any 
years has n o t come in to  prom inence before. The 
locus classicus upon th is  sub ject o f  w h a t is  and w h a t 
is n o t a “  p e ril o f th e  sea,”  is, o f  course, to  be found  
in  w h a t M r. W il l in k  referred to  as a fam ous tr i lo g y  
o f  decisions, nam ely, Thames and Mersey M arine  
Insurance Company v . Ham ilton, Fraser, and Co. 
(6 Asp. M ar. L a w  Cas. 200, H . L .  ; 57 L .  T . Rep. 
695 ; 12 A p p . Cas. 484), The Xantho (6 Asp. M ar. 
L a w  Cas. 9, 207, H . L .  ; 57 L .  T . Rep. 701 ; 
12 A p p . Cas. 503), and Ham ilton, Fraser, and Co. 
v . Pandorf and Co. (6 Asp. M ar. L a w  Cas. 212, 
H . L .  ; 57 L .  T . Rep. 726 ; 12 A p p . Cas. 518). 
These w e ll-know n  cases set a t rest m an y  con
troversies th p n  cu rre n t in  th e  legal w o rld  concerning 
th e  insurance and  carriage o f goods b y  sea. F o r 
present purposes th e  f irs t o f th e  th ree  seems to  m e 
to  be the  m ost fe rt ile  b o th  in  p rinc ip le  and  in  
canons o f  construc tion .

In  th is  f irs t  case i t  is w e ll to  note a t once th e  
w a rn ing  o f  L o rd  M acnaghten : “  Y o u r  Lordsh ips 
were asked to  d raw  th e  line  and to  g ive  an exact 
and a u th o r ita tiv e  d e fin it io n  o f  th e  m eaning o f  the  
expression ‘ perils  o f  the  seas ’ in  connection w ith  
the  general words. F o r m y  p a rt I  decline to  a tte m p t 
any such task. I  do n o t th in k  i t  is possible to  
fram e a d e fin it io n  w h ich  w ou ld  inc lude  every case 
p roper to  be inc luded, and no o ther. I  th in k  th a t  
each case m u s t be considered w ith  reference to  its  
ow n circumstances, and th a t  th e  circum stances o f  
each case m us t be looked a t  in  a broad com m on- 
sense v iew , and n o t b y  th e  lig h t  o f  stra ined  analogies 
and fa n c ifu l resemblances.”  W here L o rd  M acnagh
ten  has fo rbo rne  to  tread  lesser men m ay be 
excused fro m  th e  adventu re . I  sha ll a tte m p t no
de fin itions. In  w h a t seemed to  me to  be th e  least 
h a p py  p a rt o f an otherw ise pow e rfu l a rgum ent, S ir 
R o b e rt Aske p ropounded th e  ana logy o f  a lo r ry  
being loaded as th e  Stranna was loaded w ith  e ithe r 
t im b e r o r  b ricks  u n t i l  a l is t  was produced and th e  
load  slipped  o ff th e  to p  on to  th e  road. A ga in , as 
in  th e  m a tte r  o f C apta in  A bra liam sen ’s cross
curren ts, I  was conscious o f  an in a b il i ty  to  fo llo w  
w h a t was no d o u b t a bo ld  im a g ina tive  f lig h t .  
Ins tead  o f  a ta l l  shape heeling f irs t s low ly  and th e n  
q u ic k ly  lik e  a sh ip  in  a w ind , m y  sluggish percep
tio n s  w ou ld  o n ly  a llo w  me to  see th is  lo r ry  s tand ing  
w ith  d u ll patience upon a ha rd  b u t leve l road u n t i l  
the  f in a l overp lus t im b e r  o r b r ic k  ha v in g  been 
la b o rious ly  superim posed i t  collapsed sudden ly in  
an ignoble ru in . N o r cou ld  I  a t a ll v isualise in  th is  
ana logy how  the  load w ou ld  come to  be lo s t by 
reason o f th is  som ewhat d rab  d isaster. As against 
a cargo sw ept re lentlessly b y  a t id e  dow n the  
w aters o f a fogbound bay, I  cou ld  o n ly  see, in  the 
ana logy p rov ided , a p ic tu re  o f  an unhappy  ca rte r 
surrounded b y  an em barrassing ly extensive co l
lec tion  o f th e  ob jects o f  his m isplaced energy. I  
cannot th in k  th a t  th is  is a h appy  analogy, and  i t  
w ou ld  a lm ost seem fro m  th is  exam ple th a t  an 
analogy can be stra ined  w’ith o u t being ove r fa n c ifu l.

B u t an argument, fro m  a poor ana logy is o n ly  bad 
i f  i t  rests upon th e  ana logy alone. S ir R o b e rt 
Aske’s a rgum ent rests on fa r  more solid  foundations. 
I  was in v ite d  b y  M r. W il l in k  to  te s t these founda
tions b y  a passage in  L o rd  H ersche ll’s speech in  
the  Thames and Mersey case. I t  w i l l  be observed 
th a t  L o rd  E llenborough  lim its  th e  opera tion  o f th e  
clause to  “  m arine  damage.”  B y  th is  I  do n o t 
understand  h im  to  mean o n ly  damage which.



ASPINALL’S M AR ITIM E LAW CASES. 119

Adm.] The Stranna. [Adm.

has been caused b y  th e  sea b u t damage o f 
a  characte r to  w h ich  a m arine  adventu re  is sub ject. 
Such an adventu re  has its  ow n perils , to  w h ich  
■either i t  is exc lus ive ly  sub ject o r  w h ich  possess in  
re la tio n  to  i t  a special o r  pecu lia r cha racte r.”  
T h is  passage appears to  me to  shed g rea t lig h t  
upon  th e  p rob lem . The ac tua l w ords in  these b ills  
o f  la d in g  are “  pe rils  o f  th e  sea . . . and a ll and 
e ve ry  o th e r dangers and accidents o f th e  seas . . . 
wheresoever, in c lu d in g  po rts  o f  load ing .”

There are n o t m any ju d ic ia l pronouncem ents 
upon th e  te rm  “  dangers and accidents o f  th e  seas,”  
b u t we have again the  h igh  a u th o r ity  o f  L o rd  
H ersche ll in  The Xantho : “  The question, W h a t 
comes w ith in  th e  te rm  ‘ pe rils  o f  th e  sea ’ (and 
c e rta in ly  th e  w ords ‘ dangers and accidents o f the  
sea,’ cannot have a narrow er in te rp re ta tio n ). . . .”  
A rm e d  w ith  th is  a u th o r ita tiv e  d ic tu m  we can a t 
least proceed w ith  th e  c e rta in ty  th a t  th e  in t ro 
d u c tio n  o f  th e  te rm  “  dangers and accidents ”  does 
n o th ing  to  c u t dow n the  a m b it o f “  perils  o f the  
sea,”  and I  w ou ld  d raw  special a tte n tio n  to  the  
w ords “  in c lu d in g  po rts  o f load ing  ”  in  th is  case.

W ith  these m a tte rs  in  m in d  one m ay  pass now 
to  a rev iew  o f th e  p rin c ip a l au tho ritie s , rem em bering 
a lw ays th a t  th e  occurrence m ust be fo rtu ito u s  and 
m us t have a m arine  characte r in  o rde r to  fa ll 
w ith in  th e  m eaning o f th is  exception. The cases 
■of Thames and Mersey M arine Insurance Company 
v . Ham ilton, Fraser, and Co. ( the  donkey engine 
case) (sup.), E . D . Scssoon and Co. v . Western 
Assurance Company (12 Asp. M ar. L a w  Cas. 206 ; 
106 L . T . Rep. 929 ; (1912) A . C. 561), and  perhaps, 
strongest o f a ll, th e  case o f Grant, Smith, and Co. and 
McDonell L im ited  v . Seattle Construction and D ry  
Dock Company (122 L .  T . Rep. 203 ; (1920) A . C. 
162), lie  on one side o f the  line , and p rov ide  instances 
o f occurrences causing loss on th e  sea w h ich  are n o t 
“  pe rils  o f th e  sea.”

In  the  donkey engine case the  a ir  cham ber o f  the 
do n key  pum p gave w ay under an excessive pressure 
o f  w a te r ow ing  to  th e  o u tle t being closed. The 
H ouse o f L o rds  he ld  th a t  th is  accident was devoid 
o f  an y  special m arine character.

In  Sassoon's case a w o rn -o u t h u lk  sank b y  the  
incu rs ion  o f  w a te r ow ing  to  its  ro tte n  cond ition , 
and th e  P r iv y  C ouncil he ld  th a t  there  was n o th ing  
fo rtu ito u s . W h a t m ust happen is n o t an accident.

In  Grant's case th e  question was m ore d iff ic u lt. 
A  d ry  dock capsized, sank and was los t w h ile  being 
used fo r  a le g itim a te  purpose to  submerge caissons 
as a feature  o f ha rb o u r construc tion . There cou ld  
be l i t t le  d o u b t o f th e  m arine  characte r o f  the  
o pe ra tion , and a t f irs t s ig h t i t  w ou ld  appear th a t  
there  was some elem ent o f  th e  fo rtu ito u s  in  the  
occurrence. B u t th e  P r iv y  C ouncil he ld  th a t  the  
dock was “  destroyed because o f its  ow n inhe ren t 
unfitness fo r  th e  use to  w h ich  i t  was p u t , ”  and 
fo llow ed th e  board ’s own decision in  Sassoon's case. 
L o rd  B uckm aste r, in  g iv in g  th e  ju d g m e n t o f  the 
board, com pared th e  dock to  a vessel u n f it  to  ca rry  
he r cargo. H e  said : “  I t  is ju s t  as th o ug h  a vessel, 
u n f it  to  ca rry  the  cargo w ith  w h ich  she was loaded, 
th ro u g h  he r own inhe ren t weakness, and w ith o u t 
acc iden t o r  p e r il o f  a n y  k in d , sank in  s t i l l  w a te r.”  
A ga in , there fore , th e  e lem ent o f  th e  fo rtu ito u s  was 
negatived.

O n th e  o th e r side o f  th e  lin e  are The Xantho 
(sup.), Ham ilton, Fraser, and Co. v . Pandorf and Co. 
(sup.), Blackburn v .  Liverpool, B raz il and River 
Plate Steam Navigation Company (9 Asp. M ar. L aw  
Las. 2 6 3 ; 85 L .  T . R ep. 783 ; (1902) 1 K .  B . 
290), and M ounta in  v .  W hittle  (15 Asp. M ar. L a w  
Cas. 255, I I .  L .  ; 125 L .  T . R ep. 193 ; (1921) 
1 A . C. 615). In  The Xantho  th e  House o f  Lords 
he ld  th a t  founde ring  b y  co llis ion  is w ith in

“  dangers and  accidents o f  th e  sea.”  L o rd  
H ersche ll disposes o f  th e  con ten tion  th a t  th e  
words are lim ite d  to  casualties produced b y  
tem pestuous cond itions. H e  says : “  I t  was
contended th a t  those losses o n ly  were losses b y  
perils  o f  the  sea, w h ich  were occasioned b y  e x tra o r
d in a ry  vio lence o f  th e  w in d  o r waves. I  th in k  th is  
is too  na rrow  a cons truc tion  o f  th e  words, and i t  is 
c e rta in ly  n o t supported b y  th e  au tho ritie s , o r  b y  
com m on understand ing. I t  is beyond question th a t  
i f  a vessel s trikes upon a sunken rock  in  fa ir  w eather 
and sinks, th is  is a loss b y  perils  o f the  sea. A n d  a 
loss b y  foundering , ow ing  to  a vessel com ing in to  
co llis ion  w ith  ano ther vessel, even when the  
co llis ion  results fro m  th e  negligence o f  th a t  o the r 
vessel, fa ils  w ith in  th e  same ca tegory.”

A n d  L o rd  B ra m w e ll adds to  the  catalogue o f  fa ir  
w eather casualties : “  The a rgum en t is th a t  w in d  
and waves d id  n o t cause th e  loss, b u t negligence in  
some one. B u t sure ly, i f  th a t  were so, a loss b y  
s tr ik in g  in  ca lm  w eather on a sunken rock no t 
m arked  on th e  ch a rt w ou ld  n o t be a loss b y  perils  
o f  th e  sea w ith in  th e  b i l l  o f  la d in g  ; o r s tr ik in g  on 
a rock  fro m  w h ich  th e  lig h t  had been rem oved, o r 
an iceberg, o r a vessel w ith o u t lig h ts . I  cannot 
b rin g  m yse lf to  see th a t  such cases are n o t losses 
b y  pe rils  o f  th e  sea.”

I n  Hamilton, Fraser, and Co. v . Pandorf and Co., 
where ra ts  gnawed a hole in  a p ipe  on board the  
sh ip  w hereby sea w a te r escaped and damaged the  
cargo, the  House o f  L o rds  he ld  th a t  the  damage 
was w ith in  the  exception “  dangers and accidents 
o f the  seas.”  L o rd  H a lsb u ry  says : “  I  th in k  the  
idea th a t  som eth ing fo rtu ito u s  and unexpected is 
in vo lve d  in  b o th  words, ‘ p e ril ’ o r ‘ acc iden t ’ ; 
you  cou ld  n o t speak o f  th e  danger o f  a sh ip ’s 
decay ; yo u  w ou ld  know  th a t  i t  m ust decay, and 
the  destruc tion  o f  th e  sh ip ’s b o tto m  b y  ve rm in  is 
assumed to  be one o f th e  n a tu ra l and ce rta in  effects 
o f an unpro tected  wooden vessel sa iling  th ro u g h  
ce rta in  seas . . . and I  th in k  in  th is  case i t  was a 
danger, accident, o r p e ril, in  th e  con tem p la tion  o f 
b o th  parties, th a t  th e  sea m ig h t get in  and spo il the  
rice. I  cannot th in k  i t  was less such a p e ril o r 
acc iden t because th e  hole th ro u g h  w h ich  the  sea 
came was made b y  v e rm in  fro m  w ith in  th e  vessel, 
and n o t b y  a swordfish fro m  w ith o u t— th e  sea w a te r 
d id  get in .”  A n d  L o rd  H e rs c h e ll: “  I t  arose
d ire c tly  fro m  th e  action  o f  th e  sea. I t  was n o t due 
to  w ear and tear, no r to  th e  opera tion  o f  any cause 
o rd in a r ily  in c id e n ta l to  th e  voyage and there fo re  to  
be a n tic ip a te d .”

In  Blackburn's case an engineer hav ing  opened 
the  seacock w ith  th e  in te n tio n  o f  f i l l in g  the  ba llast 
ta n k , in a d v e rte n tly  opened th e  w rong va lve  and 
th e re b y  in troduced  w a te r to  th e  deep ta n k  where 
bags o f  sugar were stowed, th u s  dam aging the 
sugar. A fte r  a le n g thy  rev iew  o f  th e  au tho ritie s  
W a lto n , J ., a g rea t m aste r o f m ercan tile  law , held, 
fo llo w in g  The Xantho and Ham ilton, Fraser, and 
Co. v .  Pandorf and Co., th a t  th e  occurrence was 
accidenta l and th e  danger m a ritim e , since i t  was a 
danger th a t  sea w a te r should come in , and therefore 
th a t  i t  was a “  p e r il o f the  sea.”

In  M ountain  v . W hittle  a houseboat tow ed  b y  a 
large and pow erfu l tu g  sank as th e  resu lt o f the  
towage because w a te r entered th ro u g h  some o f  her 
side seams w h ich  p roved  to  be defective. The 
House o f L o rds  he ld  th a t  the  houseboat was lo s t 
b y  a p e ril o f the  sea, b u t i t  is im p o r ta n t to  observe 
th a t  in  the  opin ions de livered m uch stress was la id  
upon th e  fa c t th a t  th e  tu g  was o f  d isp ropo rtiona te  
size and power, and th a t  th e  breast wave caused 
b y  th e  towage was acco rd ing ly  in  excess o f  w h a t 
m ig h t reasonably have been expected. I t  is also 

i m p o rta n t to  rem em ber th a t  th e  p o lic y  upon w h ich
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th e  houseboat was insured was a t im e  p o lic y  so 
th a t  th e  unseaworthiness o f  th e  vessel w h ich  was 
found  as a fa c t offered no defence to  th e  c la im . 
Save fo r  th e  unusual and unexpected size o f  the 
wash o r breast wave i t  w ou ld  have been ex trem e ly  
d if f ic u lt  to  d is tingu ish  th is  case fro m  Sassoon’s case.

I t  results p la in ly  fro m  th e  to ta l o f  these a u th o r i
ties  th a t  excep tiona l v io lence o f  w inds and waves 
is n o t essential to  a “  p e ril o f  the  sea,”  and Hamilton, 
Fraser, and Co. v . Pandorf and Co. and Blackburn’s 
case show th a t  n o t o n ly  need th e  vio lence n o t be 
excep tiona l b u t there  need be no vio lence a t  a ll. 
The qu ie t, und is tu rb e d  flo w  o f  p e rfe c tly  ca lm  w a te r 
in to  a sh ip  m ay  be a p e ril o f  the  sea i f  i t  enters 
fo rtu ito u s ly , and no t, as in  Sassoon’s case, because 
i t  was th e  in e v ita b le  consequence o f  exposing the  
vessel to  th e  a c tio n  o f  w a te r.

S ir R o b e rt Aske r ig h t ly  c la im ed Grant’s case as 
th e  spearpo in t o f  his a rgum ent. The action  o f  sea 
w a te r in  ca lm  cond itions upon a body designed to  
w o rk  in  such w a te r does n o t produce a p e ril o f  the  
sea. I  agree, b u t o n ly  when th e  e lem ent o f  th e  
fo rtu ito u s  is excluded, as i t  was in  th a t  case b y  the  
fin d in g  o f  th e  board.

R e t us tu rn  again a t  long  la s t to  th e  Stranna. 
There is here no vio lence o f  w in d  o r  wave, the 
agency causing th e  vessel to  heel was hum an 
ra th e r th a n  e lem enta l, nam ely, th e  a d d itio n  o f deck 
cargo ; b u t are these m atte rs  th e  u lt im a te  te s t o f 
a p e ril o f  th e  sea ? I  re tu rn  to  L o rd  H ersche ll in  
the  Thames and Mersey M arine Insurance Company 
case, in  M r. W il l in k ’s p re fe rred  passage. W as th is  
“  damage o f  a characte r to  w h ich  a m arine adven
tu re  is sub jec t ”  ? F o r m y  p a rt i t  seems to  me 
th a t  i t  was. “  Such an adven tu re ,”  says L o rd  
H ersche ll, “  has its  own perils , to  w h ich  e ith e r i t  
is exc lus ive ly  sub ject o r w h ich  possess in  re la tion  
to  i t  a special o r  pecu lia r cha racte r.”  I  cannot shu t 
o u t fro m  m y  reco llec tion  th a t  I  spent a pleasant 
m orn ing  d u rin g  th e  hearing o f  th is  case in  renew ing 
and re v iv in g  m y  no tions o f  th e  fac to rs  gove rn ing  
th e  s ta b il ity  o f a sh ip , under able tu te lage  from  
b o th  sides. M ay I  n o t ask w h y  ? Is  n o t the  
s ta b il ity  o f  a  sh ip  a special b ranch  o f  m arine  
engineering ? Is  i t  n o t a fea ture , sometimes 
( fo r tu n a te ly  a t rare  in te rva ls ) a s in is te r feature , 
o f  every m arine  adventu re  ? To  m y  th in k in g  the  
answers o f  these questions are v e ry  clear, and I  
w ou ld  go fu r th e r  and l i t  th e  w hole o f L o rd  
H ersehell’s tests to  th is  case. I t  is tru e  th a t  I  do 
n o t know  e xa c tly  how  th is  casua lty  was caused, 
b u t I  do know  th a t  unseaworthiness is no t 
suggested. E ith e r  th e  cargo was b a d ly  stowed, o r 
p a rts  o f i t  were w e t w h ich  caused an uneven and 
unca lcu la ted  d is tr ib u tio n  o f  weights, o r th e  tanks 
w h ich  fo rm  so im p o r ta n t a p a r t  in  th e  s ta b il ity  
o f th e  vessel were m ismanaged, o r  some o th e r 
fa c to r w h ich  has occurred to  nobody ’s m in d  so 
affected he r s ta b il ity  as to  cause he r to  heel in  an 
unexpected m anner. I t  seems to  me th a t  i t  m atte rs  
n o th ing  how  th is  p a rt ic u la r  heeling was produced ; 
the  u lt im a te  facts are th e  same. A  vessel in  w a te r 
to o k  a w h o lly  unexpected (i.e., fo rtu ito u s ) l is t  or 
series o f lis ts  and  cargo was the reby  lost. I n  m y 
eyes, fo llo w in g  L o rd  H ersche ll, th is  is  “  damage 
w h ich  has been caused b y  th e  sea ”  ; i t  is “  damage 
o f  a characte r to  w h ich  a m arine  adventu re  is 
sub jec t ”  ; i t  is damage b y  a p e ril to  w h ich  m arine 
adventures are “  exc lus ive ly  sub ject ”  and w h ich  
possesses in  re la tio n  to  th e m  a “  special o r  pecu lia r 
characte r.”  A lth o u g h  i t  is r ig h t  in  one sense to  
say th a t  th e  hee ling was produced b y  a hum an 
agency in  th a t  i t  resu lted fro m  cargo being p u t on 
board, i t  is to  be observed th a t  th is  heeling was 
n o t o n ly  undesigned : i t  was th e  exact reverse o f 
the  effect desired and designed.

F in a lly , the re  is, I  th in k ,  s ignificance to  be 
a ttached  in  th is  case to  th e  words “  po rts  o f  
load in g ,”  w h ich  occur in  th e  b i l l  o f lad ing . Before 
now, in  a hurricane , vessels have b roken a d r if t  and 
the reby  suffered heavy damage in  a p o rt o f  load ing  ; 
buoys have come a d r if t  fro m  th e ir  m oorings and 
vessels ly in g  a t th e  buoys have been damaged. 
B u t  a p a rt fro m  cases o f  e x tra o rd in a ry  w eather i t  
seems d if f ic u lt  to  me to  im agine  a case m ore exa c tly  
f it te d  th a n  th is  one to  a p e ril o f  th e  sea o r accident 
o f  th e  sea occu rring  in  a p o rt o f loading.

Since th is  case m ay go h ighe r and I  m ay  prove 
to  be w rong in  m y  d e te rm in a tion  o f th is  f irs t p o in t.
I  th in k  i t  is due to  th e  parties  th a t  I  should also 
express m y  v ie w  as to  th e  second p o in t raised by  
M r. W ill in k .  I  w ou ld  g la d ly  have re fra ined  from  
do ing  so. I t  is tru e  th a t  I  am re lieved b y  L o rd  
W r ig h t ’s ju d g m e n t in  Svenssons's case fro m  the  
in it ia l d if f ic u lty  as to  th e  m eaning o f  th e  words 
“  a t  cha rte re r’s r is k  ”  s tand ing  alone. As L o rd  
W r ig h t gave th is  ju d g m e n t as a judge  o f  f irs t 
instance I  suppose i t  w ou ld  be m y  d u ty  to  express 
any doubts I  m ig h t feel concern ing it .  I  have no 
such d u ty  because I  have no doubts.

B u t I  have v e ry  considerable hes ita tion  in  
expressing m y  v iew  as to  the  question o f negligence 
in  th is  case. I  observe w ith  some re lie f th a t  bo th  
B ra n so n ,-J . and a C ourt o f  Appeal composed o f 
W r ig h t,  M .R ., R om er, L .J .,  and M acnaghten, J ., 
in  th e  case o f Brooks W harf and B u ll W harf L im ited  
v . Goodman Brothers (56 L I.  L .  Rep. 71), expressed 
a v ie w  concerning th e  onus o f p ro o f res ting  upon 
a bailee w ho had los t the  goods en trus ted  to  h im , 
w h ich  seems to  be in  accordance w ith  an ea rlie r 
decision o f  m y  ow n in  the  case o f  The K ite  (146
L . T . Rep. 498 ; (1933) P. 154). In  th e  Brooks 
W harf case a rem a rkab ly  c lever gang o f  fu r  th ieves 
had succeeded in  a b s trac ting  a consignm ent o f  
R ussian sq u irre l skins fro m  a bonded warehouse. 
The  t r ia l  judge , B ranson, J ., was satisfied th a t  the  
warehouseman had taken  a ll reasonable precautions 
to  guard  aga inst th e ft,  and L o rd  W r ig h t,  M .R ., 
d e live ring  th e  ju d g m e n t o f  th e  C ourt o f  A ppea l, 
con firm ed th a t  find ing . F ound ing  h im se lf upon 
statem ents o f  L o rd  L o re b u rn  and L o rd  H a lsb u ry  
in  an unreported  case in  th e  House o f  L o rds—  
Morison, Pollexfen, and B la ir  v . Walton— and upon 
a p a rt ic u la r ly  h e lp fu l passage fro m  L o rd  D uned in  
jn  a d issenting ju d g m e n t in  Balla rd  v . North B ritish  
Railway Company ((1923) Sess. Cas. (H . I , . )  43, a t 
p . 54), L o rd  W r ig h t he ld  th a t  in  the  c ircum stances 
the  warehousemen had discharged th e  burden o f  
p ro o f w h ich  la y  upon them  to  g ive  an exp lana tion  
o f  how  the  loss cou ld  have occurred w ith o u t 
negligence.

M y  decision in  the  case o f  The K ite  was founded 
upon th e  same op in ion  o f  L o rd  D uned in , and 
a lthough  I  am  con fiden t th a t  m y  v iew  was covered 
b y  his words, I  appreciate th a t  the  C ourt o f A ppeal 
were on more ce rta in  g round  in  th e ir  case th a n  I  
was in  The K ite . L o rd  W r ig h t states in  his judg m e n t 
th a t  the  c o u rt was satisfied th a t  the  warehousemen 
“  had taken  a ll reasonable p recautions.”  I t  fo llow s 
th a t  th e y  were n o t negligent. I n  The K ite  I  could 
o n ly  fin d  th a t  upon th e  exp lana tion  fu rn ished  b y  
th e  bailees th e  accident was equa lly  as consistent 
w ith  no negligence as w ith  negligence— there  was 
no p repondera ting  p ro b a b ility  one w ay o r  the 
o the r— and I  he ld th a t  th is  satisfied the  onus upon 
them . T h is  appeared to  me to  be the  m eaning 
w h ich  L o rd  D uned in  a ttached to  “  exp lana tion  ”  
as d is tingu ished  from  proo f. The  bailees had no t 
to  d isprove negligence ; th e y  had to  g ive  an 
exp lanation .

A p p ly in g  th is  line  o f  th o u g h t to  the  present case, 
I  am  a t once con fron ted  b y  the  d if f ic u lty  th a t  th e
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exp lana tion  g iven b y  the  sh ip -ow ner is  exceedingly 
meagre. H is  th e o ry  o f  cross-currents is q u ite  
untenable , and  his evidence a t  th e  best leaves the  
cause o f  th e  heeling com p le te ly  unexpla ined. M r. 
W il l in k  urges th a t  a lthough  th e  w ords deck cargo 
“  a t  ch a rte re r’s r is k  ”  do n o t excuse h im  fo r  neg li
gence p roved  and de term ined, th e y  w ill a v a il to  
p u t upon th e  goods-owner th e  r is k  o f  loss th ro u g h  
unascertained causes. As to  th is  I  fee l th a t  the  
s ta tem ent is to o  w ide. I  can q u ite  easily read the 
words “  a t  cha rte re r’s r is k  ”  to  mean th a t  the 
goods-owner takes th e  chance o f  some im p e rfe c tly  
ascertained causes o f  loss ; b u t to  say th a t  i t  
confers upon th e  sh ip-ow ner a r ig h t  to  c la im  
exem ption fro m  l ia b i l i t y  in  every case in  w h ich  the  
cause o f  the  loss is unknow n, seems to  me to  be 
a ltoge the r to o  benevolent a cons truc tion  in  fa vo u r 
o f th e  p a r ty  w ho has inserted th e  exception. 
Pushed to  its  log ica l conclusion th is  a rgum ent 
w ou ld  appear to  go to  th e  leng th  o f saying th a t  
these w ords excuse a bailee fro m  g iv in g  any 
exp lana tion  o f th e  loss o f  goods en trus ted  to  h im . 
Indeed, he m ig h t w e ll deem i t  w iser n o t to  a tte m p t 
an exp lana tion  since w ith o u t one he m us t succeed.

As usual, in  cases o f  onus o f  p roo f, The 
Glendarroch (70 L .  T . Rep. 3 4 4 ; (1894) P . 226) 
was m uch canvassed before me. I  cannot th in k  
th a t  th is  decision is v e ry  h e lp fu l in  th e  present 
case. I t  m us t be rem em bered th a t  in  The 
Glendarroch th e  hearing in  th e  c o u rt o f f irs t  instance 
was purpose ly confined and res tric ted , and the  
C ourt o f  Appeal were o n ly  ca lled upon to  deal 
w ith  th e  pos ition  o f  th e  parties  before an y  in q u iry  
in to  th e  question o f  negligence had begun. I t  was 
a case o f  damage and  n o t a case o f  loss, and the 
decision o n ly  established th a t  where a b i l l  o f  lad ing  
conta ined an exception o f  pe rils  o f  the  sea b u t no 
fu r th e r  lim ita t io n  o f  negligence, there  was no 
burden upon th e  sh ip-ow ner to  d isprove negligence. 
I  do n o t see how  th is  p e rfe c tly  unassailable decision 
th row s m uch lig h t  on e ith e r th e  cons truc tion  o f 
th e  phrase “  a t  cha rte re r’s r is k  ”  o r  upon  the  
burden o f p ro o f thereunder.

The defendants in  th e  present case have essayed 
an exp lana tion  o f  th e  heeling o f  th e  Stranna w h ich  
I  cannot accept, and th e y  have p u t fo rw a rd  as a 
conceivable a lte rn a tiv e  to  th is  th e o ry  and to  neg li
gence on th e ir  p a r t  th a t  th e  wood was so w eighted 
b y  w e t as to  render i t  o u t o f  the  pow er o f  a reason
able and p ru d e n t seaman to  load  i t  w ith o u t damage 
and loss. In  su p p o rt o f  th e ir  care in  load ing  th e y  
gave me evidence o f  te s tin g  th e  e ffect o f  w h a t 
th e y  were proposing to  do b y  hand ing  ce rta in  
w eights o f  cargo in  slings over th e  sh ip ’s side. 
T h is  evidence was a n y th in g  b u t c lear in  th e  resu lt, 
and I  do n o t feel a t a ll sa tisfied  th a t  th e  tests 
spoken to  were ca rried  o u t a t  th e  tim es deposed to  
o r  w ith  the  w eights s ta ted. I  am  ready to  believe 
th a t  some experim ents were made a t some period 
o f th e  load ing , b u t i f  the  facts spoken to  in  evidence 
are to  be taken  as tru e , th e  hee ling o f th e  Stranna 
a lm ost im m e d ia te ly  a fte rw ards w ou ld  n o t o n ly  be 
a m ys te ry  ; i t  w o u ld  be a m iracle .

In  th e  resu lt, I  do n o t th in k  th a t  th e  defendants 
have succeeded in  p ro v id in g  an exp lana tion  w hich 
is in  an y  sense com parable in  p ro b a b ility  w ith  
the  p ro b a b ility  o f  th e ir  o n a  negligence. The 
load ing  o f  t im b e r  cargoes on deck is a d m itte d ly  a 
d if f ic u lt  process. The preserva tion  o f a sh ip ’s 
s ta b il ity  d u rin g  th is  process m ay be a m a tte r  o f  
nice ca lcu la tion . B u t  one cannot p re tend  ignorance 
o f  th e  fa c t th a t  b o th  th e  process and ca lcu la tion  
are being successfully accomplished p ra c tic a lly  
every  day, and th a t  the  co m p a ra tive ly  rare  cases 
o f fa ilu re  are usu a lly  due to  carelessness o r  to  a 
fa ir ly  e lem entary b lunder. I f  th e  facts were o ther- 
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wise, th e  carriage o f  t im b e r cargo upon deck w ou ld  
have earned an u n p o p u la r ity , a t  least am ong 
underw rite rs , w h ich  i t  does n o t appear to  en joy, 
and i t  is u n lik e ly  th a t  th e  construc tion  o f  th e  now 
fa m ilia r  phrase “  a t  charte re r’s r is k  ”  w ou ld  have 
been delayed as la te  as th e  year 1937.

U pon  th e  second lin e  o f  defence p u t fo rw a rd  b y  
M r. W il l in k  I  have acco rd ing ly  reached th e  con
clusion, th o ug h  n o t w ith o u t some d o u b t and 
hes ita tion , th a t  in  th e  absence o f  a reasonably 
p robable  a lte rn a tive  exp lanation  th e  heeling o f  th e  
Stranna  was caused b y  negligence fo r  w h ich  th e  
shipowners are n o t p ro tected  b y  the  words “  a t 
cha rte re r’s r is k .”

As, however, th e y  are p ro tected  b y  th e ir  f irs t  
defence th e  p la in tif fs ’ c la im  fa ils.

S o lic ito rs fo r  the  p la in tiffs , Waltons and Co.
S olic ito rs fo r  the  defendants, W illiam  A . Crump 

and Son.

M a y  28 and  31, and June  1, 2, 8, and  11, 1937.

(B e fo re  B u c k n i i x , J . ,  ass is ted  b y  E ld e r  
B re th re n  o f  T r in i t y  H o u se .)

The Eurymedon. (a)

C o llis ion  in  Long Reach, R ive r Thames, 
between vessel go ing u p -r iv e r and vessel at 
anchor— Im p ro p e r anchoring in  fa irw a y —  
Sufficiency o f anchor lights— F a ilu re  o f up- 
going vessel to id e n tify  anchor lights p a r tly  due 
to unusua l po s ition  o f anchored vessel— D u ty  o f  
up-going vessel to reduce speed on seeing sh ip 's  
lights ahead, although un identified— H ighe r 
degree o f care required when approaching  
lo ca lity  where v is ib il ity  known to be made more 
d ifficu lt by g lare o f shore lights— B oth vessels 
held equally to blame.

T h is  was a c la im  by the owners o f the steamship C. 
against the owners o f the tw in-screw m otor 
vessel E .  f o r  damages in  respect o f a co llis ion  
between the C. and the E .  which occurred 
about opposite the eastern end o f Cory's Jetty, 
Long Reach, R ive r Thames, a t about 6 a.m . on 
the 6th Jan ua ry , 1937. The  E .  was bound u p 
r iv e r on a voyage fro m  Am sterdam  to London, 
and the C. was r id in g  to her starboard anchor 
and ly in g  about athwart the r ive r w ith  her stern 
about 350f t .  f ro m  the edge o f the je tty . The  E . ,  
w ith  her p o rt side about 56 ft. fo rw a rd  o f her 
stern struck the p o rt counter o f the C . and  
im m ediate ly afterwards h it  w ith  her stem the 
starboard side o f another vessel— belonging to 
the same owners as the C .— which was at the 
tim e ly in g  moored alongside Cory's Jetty.

Accord ing to the p la in t if fs ' case, shortly before
6.10 a.m . on the 6th J a n u a ry , 1937, the weather 
at such tim e being overcast and ra in y , the w in d
S .S .W ., a strong breeze and squally and the tide  
flood  o f about one knot's force, the C. (2,337 tons 
gross, 300ft. in  length and  45f t .  in  beam) was in  
Long Reach, R ive r Thames, ly in g  to her s ta r
board anchor w ith  45 fathom s o f cable a litt le  
below the S m allpox H o sp ita l and  to the

(a) R eported b y  J.  A . Petrie , Esq., Barrister-at-Law.
R
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southward o f m id-channel, and, being w ind - 
rode, was angled about three to fo u r  po in ts  to 
starboard o f a dow n-river heading. The  C. was 
exh ib iting  the regulation lights fo r  a  steamship 
at anchor, which were bu rn ing  brigh tly , and a 
good look-out was being kept on board her. I n  
these circumstances, the masthead lights and  the 
red lig h t o f the E .  coming u p  r iv e r in  about 
m id-channel were observed, d is tant about one 
m ile  and  bearing a litt le  on the C .’ s p o rt bow. 
Thereafter the E .  was so negligently navigated 
that, instead o f passing a l l clear to the northw ard  
o f the C ., as she could and ought to have done, 
she came on, and, sw ing ing ra p id ly  to starboard 
at the last, w ith  her p o rt quarter struck the po rt 
quarter o f  the C ., doing damage. The  E .  was 
heard to sound three short blasts a t about the 
tim e o f the co llis ion , but these blasts were not 
heard by those on board the C. The p la in t if fs  
charged the defendants o r the ir servants on 
board the E .  w ith  fa i l in g  to keep the E .  clear o f 
the C . ; f a i l in g  to pass to the northw ard o f the 
C., as they could and  ought to have done ; 
causing and a llow ing the stern o f the E .  to f a l l  
or sw ing to p o rt ;  f a i l in g  to keep to the ir own 
starboard side o f m id-channel suffic iently  or at 
a l l ; fa i l in g  to starboard the wheel o f the E .  in  
due tim e o r suffic iently  ;  im p rope rly  p u ttin g  
and keeping the ir wheel to s ta rboa rd ; fa i l in g  
to p u t the ir wheel to p o rt in  due tim e or 
suffic iently o r at a l l ;  f a i l in g  to keep the E .  
under any o r proper c o n tro l;  proceeding at 
an excessive speed; fa i l in g  to ease, stop or 
reverse the E . ’s engines in  due tim e or at a l l ; 
im p rope rly  and  a t an  im p rope r tim e reversing 
the E . ’s engines ;  attem pting to pass too close 
to the C., and fa i l in g  to com ply w ith  rules  33, 
39, 41 and  42  o f the P o rt o f London R iver 
By-law s, 1 914-1934 . The defendants' case 
was that, shortly before 6 .2 1 | a.m . on the day 
in  question, the E .  (6224  tons gross, 431.8 f t .  
in  length and  5 4 .7 /i.  in  beam) was in  Long  
Reach, R ive r Thames, proceeding u p -r iv e r on 
a voyage fro m  Am sterdam  to London, p a rtly  
laden. The weather was f in e  and  clear, but 
dark, the w in d  was S. W . o f gale force, and  the 
tide floo d  o f about one kno t’s force. The  E .  was 
keeping to the northw ard o f m id-channel, and, 
w ith  her engines w ork ing  half-speed ahead, was 
m aking  about seven to eight knots. She was 
exh ib iting  the regulation masthead ligh t, 
ad d itiona l op tiona l masthead ligh t, side lights  
and fix e d  stern ligh t, a l l  o f which were bu rn ing  
brigh tly , and a good look-out was being kept on 
board her. I n  these circumstances, a d im  white  
ligh t wh ich proved to be the fo rw a rd  anchor 
ligh t o f the C . was observed by those on board 
the E .  d istant about a cable o r a litt le  more and  
bearing one to one-and-a-half po in ts  on the E . ’ s 
p o rt bow, and  im m ediate ly afterwards the 
outline  o f the C . was made out ly in g  athwart 
the r ive r r ig h t across the head o f the E . ,  and a 
very d im  white lig h t a ft on the C. was also made 
out. Thereupon the wheel o f the E .  was 
im m edia te ly p u t  ha rd  a-starboard, one short 
blast was sounded on her whistle, her engines 
were stopped and p u t  f u l l  speed astern, and  
three short blasts were sounded on her whistle.

The head o f the E .  swung clear o f the stem  o f  
the C ., and the wheel o f the E .  was then hard-a- 
ported in  an endeavour to sw ing her stern clear 
o f the C. and also to prevent the E . ’ s head fro m  
fo u lin g  another vessel which was ly in g  at 
Cory's Je tty , but, in  spite o f these yianceuvres, 
i t  proved impossible to prevent the p o rt side o f 
the E .  in  w ay o f the break o f the poop fro m  
fo u lin g  the stern o f the C ., and at the same tim e  
the E . ’ s starboard bow came in to  contact w ith  
the starboard side o f the other vessel which was 
ly in g  at the je tty , whereby the E .  sustained 
damage. The defendants charged those on 
board the C ., in te r  a lia , w ith  fa i l in g  to keep a 
good lo o k -o u t; w ith  fa i l in g  to exh ib it anchor 
lights o f sufficient brightness in  accordance 
w ith  the by-laws ; w ith  being im p rope rly  at 
anchor in  the fa irw a y  ;  fa i l in g  to anchor the 
C. on the south side o f the rive r, as in  the 
circumstances they could and ought to have 
done; w ith  im p rope rly  causing or a llow ing  
the C . to lie  a thw art the r iv e r and in  a pos ition  
where her lights were liable to be confused w ith  
surround ing shore lights, and to constitute an  
obstruction to vessels la w f u lly  navigating in  the 
r iv e r ;  and w ith  fa i l in g  to comply w ith  rules  24, 
41 and  42  o f the P o rt o f London R iver By-laws, 
1 9 1 4 -1 9 3 4 .

H eld , (1 )— the learned judge having fo u n d  as a fa c t 
that at the tim e o f the co llis ion  the C .’s stem  
was about 350f t .  fro m  Cory's Je tty  on the north  
shore ; that the C. was occupying about 300f t .  
o f the deep-water channel which at th is  place 
is  1000ft. w ide, and that th is was an unusua l 
po s ition  fo r  a vessel to lie  in — that those in  
charge o f the C. were lack ing in  good seaman
sh ip  in  a llow ing  the ir vessel to lie  athwart the 
r iv e r in  th is  place and at th is  time, as not on ly  
d id  the C. ly in g  in  th is  po s ition  constitute a 
dangerous obstruction to vessels go ing u p  and  
down the rive r, but she was ly in g  at a place 
where the b r i l l ia n t  lights on the north shore in  
the v ic in ity  o f the co llis ion  and the lig h t and  
shadow caused by these lights on the water 
w ould  probably make i t  more d ifficu lt to p ic k  
up  the C .’ s lights ; (2 ) that the E .  was negligent 
in  that upon approaching a loca lity  where 
v is ib il ity  was known to be made more d ifficu lt 
by the glare o f shore lights and approaching  
un iden tified  white lights ahead, she d id  not 
reduce her speed im m ediate ly (which the learned 
judge  fo u n d  to be at least ten knots over the 
ground) at the f ir s t  appearance o f the white 
lights ahead; (3 ) that in  the circumstances o f 
th is  case the negligence o f the C. in  tak ing  up  the 
po s ition  she d id  contributed to the fa ilu re  o f 
those in  charge o f the E .  to take appropria te  
action to avo id a co llis ion  u n t i l  they were too 
close to clear the C. and the other vessel ly in g  
alongside the je tty  ; (4 ) that both vessels were 
to blame in  equal degrees.

Damage by Collision.

The p la in tif fs  were C ory Colliers, L im ite d , o f 
London , owners o f th e  steel screw steam ship 
Corstar o f 2337 tons gross and 1336 tons ne t 
reg ister, 300 ft. in  leng th , 4 5 ft. in  beam, and  f it te d  
w ith  tr ip le  expansion engines o f  266 h .p . nom .
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T he  defendants were th e  Ocean Steam  Ship  
Com pany L im ite d , o f L ive rp o o l, owners o f  the 
tw in  screw m o to r vessel Eurymedon. T he  co llis ion  
occurred in  L o n g  Reach, R iv e r  Thames, about 
opposite the  eastern end o f  C ory ’s J e t ty ,  on the  
n o rth  side o f  th e  r iv e r, a t  abou t 6 a.m. o il th e  6 th  
Jan u ary , 1937. The  w eather was overcast, and i t  
was ra in ing . The  w in d  was sou th-w este rly  o f 
a lm ost gale force, and th e  t id e  was flood  o f  force 
a b o u t one kn o t. The  Corstar was r id in g  to  her 
s ta rboard  anchor w ith  45 fa thom s o f cable, and 
was ly in g  a lm ost a th w a rt th e  riv e r. The  Eurymedon 
was proceeding u p -r iv e r  on her p roper side o f  m id 
channel in  the  course o f a voyage fro m  A m sterdam  
to  London, and was p a r t ly  laden. The  c ircu m 
stances o f th e  co llis ion  as pleaded b y  th e  parties 
are set o u t in  th e  headnote, and th e  facts as th e y  
emerged fro m  th e  evidence fu l ly  appear in  the  
judgm en t.

In  the  course o f  his ju d g m e n t th e  learned judge  
re fe rred  to  th e  fo llo w in g  cases, nam ely  : Cayzer v . 
Catron Company (5 Asp. M ar. L a w  Cas. 371 ; 
9 A p p . Cas. 873) ; The Margaret F(4 Asp. M ar. La w  
Cas. 375 ; 6 Prob. D iv . 76) ; The Monte Rosa (7 Asp. 
M ar. L a w  Cas. 326 ; (1893) P. 23) ; and The
Volute (15 Asp. M ar. L a w  Cas. 530 ; (1922) 1 A . C. 
129).

K . S. Carpmael, K .C . and Owen L . Bateson, fo r  
th e  p la in tiffs .

H . G. W illm er and Vere H unt, fo r  th e  defendants.

Budm ill, J.— T his  case arises o u t o f  a co llis ion 
between th e  p la in tif fs ’ steam ship Corstar and  the  
defendants’ m o to r vessel Eurymedon in  L ong  
Reach, R iv e r  Thames, s h o rtly  a fte r  6 a.m . on the  
6 th  Jan u ary , 1937. The w eather, as I  f in d , a t  the  
tim e  o f  the  co llis ion  was overcast w ith  ra in , and the  
w in d  was sou th-w este rly  and o f  abou t force 6. 
The  tid e  was the  la s t qu a rte r o f  th e  flood  o f  about 
a k n o t in  force.

The  Corstar is a screw steamship, 300 ft. long  and 
4 5 ft. in  beam. T he  Eurymedon is a tw in  screw 
m o to r vessel, 431 ft. long  and 54 ft. in  beam. The 
Cor star's case is th a t  a t th e  t im e  o f th e  co llis ion 
she was a t anchor to  th e  sou thw ard  o f  m id-channel, 
angled th ree  to  fo u r po in ts  o ff a do w n -rive r heading, 
and  was e xh ib itin g  tw o  r id in g  lig h ts  in  accordance 
w ith  ru le  14 o f  th e  Thames B y-law s. The  b y-law  
requires a vessel o f  150ft. in  le n g th  o r upw ards to  
e x h ib it in  th e  fo rw a rd  p a rt o f the  vessel a t a he igh t 
o f  n o t less th a n  20 ft. and n o t exceeding 4 0 ft. above 
th e  h u ll a w h ite  l ig h t  in  a lan te rn  so constructed  as 
to  show a clear, u n ifo rm  and unbroken lig h t  v is ib le  
a ll round  th e  horizon  a t  a distance o f  a t  least one 
m ile , and to  e x h ib it  a t  o r near th e  s tem  a t  such a 
he igh t th a t  i t  sha ll n o t be less th a n  15 ft. low er than  
th e  fo rw a rd  lig h t  ano ther such lig h t. The  in te r 
p re ta tio n  clause o f the  by-law s states th a t  the  
w ord  “  v is ib le  ”  when app lied  to  lig h ts  means on a 
d a rk  n ig h t w ith  a clear atmosphere.

On th e  o th e r hand, the  defendants’ case is th a t  
the  co llis ion  occurred w e ll to  th e  n o rth w a rd  o f  m id - 
channel, and th a t  th e  Corstar was im p ro p e rly  a t 
anchor in  th e  fa irw a y  and ly in g  a th w a rt th e  r ive r, 
and was n o t e xh ib itin g  r id in g  lig h ts  o f  su ffic ien t 
brightness to  com p ly  w ith  the  by-law .

E ach  vessel sustained damage in  th e  co llis ion . 
A lm o s t im m e d ia te ly  a fte r  th e  co llis ion  the 
Eurymedon, w h ich  was proceeding u p -rive r, co llided  
w ith  th e  steam ship Corchester, w h ich  was ly in g  
alongside C ory ’s J e t ty  on the  n o rth  side o f  the 
Reach and heading dow n-rive r. The  Corchester 
^  a vessel o f  abou t th e  same dim ensions as the 
Corstar, so th a t  her s ta rboard  side was about 45 ft. 
fro m  th e  edge o f  th e  je t ty .

I  f in d  as a fa c t th a t  th e  co llis ion  between the  
Eurymedon and the  Corstar occurred a few  seconds 
before th e  co llis ion  between th e  Eurymedon and the  
Corchester. The  Corstar was h i t  on her p o rt coun te r 
b y  th e  Eurymedon’s p o rt side about 56 ft. fo rw a rd  
o f th e  Eurymedon’s stern. The  Corchester was h i t  
on her s ta rboard  side in  th e  w ay o f  No. 4 ha tch  b y  
th e  stem  o f  th e  Eurymedon. I  f in d  th a t  th e  angle 
o f the  b low  between th e  Eurymedon’s centre line  
and the  Corchester’s centre lin e  was about fo u r 
po in ts  lead ing a f t  on the  Corchester, and th a t  the 
angle o f  the  b low  between the  Eurymedon and the  
Corstar was about three po in ts  leading a f t  on the  
Corstar. The  co llis ion  between th e  Eurymedon and 
th e  Corstar was o f a v e ry  s lig h t nature  and d id  n o t 
a ffect th e  heading o f  the  Eurymedon.

I  f in d  th a t  a t th e  tim e  o f  th e  co llis ion  th e  s tem  
o f  the  Corstar was about 350 ft. fro m  th e  edge o f 
C ory ’s J e t ty ,  and th a t  th e  Corstar was ly in g  nearly  
a th w a rt th e  r iv e r, and about opposite th e  eastern 
end o f  th e  je t ty .  T h is  places the  Corstar’s s tem  
near th e  no rthe rn  edge o f  th e  deepwater channel, 
and w ith  about 300 ft. o f  th e  channel occupied b y  
her. The  w id th  o f  th is  channel a t  th is  place is 
about 1000ft.

The  f irs t  and m ost im p o rta n t issue in  th e  case is 
w he ther the  Corstar’s lig h ts  were bu rn in g  p roperly . 
E vidence was called and was n o t challenged th a t  
th e  Corstar was e x h ib itin g  tw o  r id in g  lig h ts , one a t 
th e  fore-end on the  fo restay and one a t th e  ste rn  
on th e  flagstaff, and i t  was a d m itte d  b y  th e  de
fendants th a t  the  lanterns and lam ps themselves 
were o f  the  usual and p roper p a tte rn  fo r  o il r id in g  
lig h ts . There is no d o u b t th a t  i f  th e  lam ps were 
p ro p e rly  tr im m e d  and bu rn in g  proper o il,  and i f  
th e  glass o f th e  lam ps and lan te rns was clean, th e  
l ig h t  fro m  th e m  w ou ld  show a t least one m ile  on a 
d a rk  n ig h t w ith  a clear atmosphere.

T he  T r in i ty  House p ilo t  in  charge o f  the  
Eurymedon said in  his evidence th a t  th e  f irs t  he 
saw o f  th e  Corstar was a v e ry  d im  l ig h t  bearing 
about 1 to  1J po in ts  on th e  p o rt bow, and about 
650 ft. fro m  his sh ip . O the r witnesses were called 
fro m  th e  Eurymedon and fro m  o the r vessels w h ich  
passed th e  Corstar a t abou t th e  tim e  o f  th e  co llis ion, 
a ll o f  w hom  said th a t  the  Corstar’s lig h ts  were d im , 
o r fa in t,  o r poor.

On th e  o the r hand, th e  p la in tif fs  called on th e ir  
beha lf th ree witnesses fro m  th e  Corstar, and tw o  
witnesses, one fro m  th e ir  je t t y  and one fro m  th e  
Corchester, w ho said th a t  th e  lig h ts  o f th e  Corstar 
were bu rn in g  b r ig h t ly  a t th e  tim e  o f  th e  co llis ion. 
So fa r  as th e  tw o  la s t witnesses are concerned 
th e y  are b o th  in  the  em ploy o f  th e  owners o f  the  
Corstar, and th e  Corstar was ly in g  a t  anchor close 
to  them . Therefore  th e y  were n o t in  a v e ry  good 
pos ition  to  judge  o f th e  range o f  v is ib i l i t y  o f  th e  
lig h ts . Svenson said th a t  th e  a fte r lig h t ,  w h ich  
was th e  one nearest to  h im , was n o t as b r ig h t as 
the  fo rw a rd  lig h t ,  b u t s t i l l  i t  was a good lig h t.

I t  seems to  me th a t  on th is  issue as to  th e  
co nd ition  o f  the  lig h ts  o f  the  Corstar th e  de te rm in ing  
fa c to r is  th e  va lue I  a tta ch  to  th e  evidence o f 
Jackson, th e  boatsw ain o f  th e  Corstar. Jackson 
said in  h is evidence th a t  he tr im m e d  these 
lig h ts  on the  5 th , p u t them  up  a t  sunset, and to o k  
th e m  dow n a t  a bou t 8 a.m . on th e  6 th  January . 
The Corstar had in  fa c t come to  anchor s h o rtly  
a fte r 10 p .m . on the  n ig h t o f  th e  4 th  and  had 
rem ained a t anchor u n t i l  th e  co llis ion , w a itin g  to  
be called alongside C ory ’s J e t ty .  Jackson, w ho has 
been fo r  fifteen  years in  the  Corstar, said th a t  before 
he p u t up  the  lan te rns on th e  evening o f  the  5 th , 
he tr im m e d  the  w icks and cleaned the  glasses and 
fille d  the  reservoirs. H e  said th a t  a fte r th e  co llis ion
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th e  lig h ts  were bu rn ing  b r ig h t ly  and  th a t  th e y  
rem ained in  pos ition  u n t i l  8 a .m ., when he to o k  
them  dow n in  th e  presence o f  th e  f irs t o fficer, M r. 
B rod ie , and th a t  the  lam ps were b u rn in g  qu ite  
b r ig h t ly  then. H e  said th a t  when he to o k  them  
dow n th e  glasses were q u ite  clean and th a t  there  
was no sign th a t  th e  lam ps had been sm oking. 
Jackson said th a t  he had been “  sh ipm ates,”  as he 
described i t ,  w ith  these lam ps fo r  s ix  years and 
th a t  th e y  were ve ry  good lam ps. H e  described in  
th e  w itness-box w h a t he d id  to  get th e  lam ps ready 
and  l i t .  A fte r  seeing h im  in  th e  w itness-box and 
hearing h is evidence, th e  conclusion to  w h ich  I  
came was th a t  he was an honest w itness and an 
experienced lam p tr im m e r. I  am  unable to  believe 
th a t  he w ou ld  concoct h is evidence as to  th e  state 
o f  th e  lam ps when th e y  were taken  down on the  
m orn in g  o f  th e  6 th  a t 8 a .m ., i f ,  in  fa c t, th e  lam ps 
had been in  a sm oky and ine ffic ien t cond ition . On 
th e  o th e r hand, I  th in k  he had a n a tu ra l bias 
tow ards th e  effic iency o f  h is lam ps, and he is  o f 
course responsible fo r  th e  sta te  o f th e  lam ps to  his 
em ployers, th e  p la in tiffs .

I n  support o f  m y  v iew  as to  th e  re l ia b il ity  o f 
Jackson’s evidence, there  is n o t o n ly  th e  evidence 
o f  th e  m aster and th e  ch ie f officer o f  the  C o rs ta r; 
there  is also th e  s ign ifican t fa c t th a t  th e  p ilo t  o f 
th e  Eurymedon, when he made his re p o rt in  w r it in g  
on th e  da y  o f  th e  co llis ion  to  the  m arine  superin 
tenden t o f  her owners, made no co m p la in t abou t 
th e  sta te  o f  the  Corstar's lig h ts . H e  w ro te  : A t  
the  tim e  o f  co llis ion  i t  was b low ing  a ha lf-gale 
w esterly . The  cause o f  th e  co llis ion  [w ith  the 
Corchester]  was avo id ing  a co llis ion  w ith  th e  steam 
ship Corstar anchored w e ll to  th e  n o rth  o f  m id - 
channel and swung w ith  her stern  to  th e  no rth w a rd  
and about 300 ft. c lear and ju s t  to  th e  eastward o f 
coal je t ty .  Engines were b o th  go ing astern a t t im e  
o f  co llis ion  and th e  w in d  caught th e  steamship 
Eurym edon  on he r p o rt bow, and before we cou ld  
recover on h a rd -a -po rt he lm  we co llided  w ith  o u r 
s ta rboard  bow, & c .”  I t  is v e ry  u n lik e ly  th a t  i f  
th e  p ilo t  o f th e  Eurym edon  when he w ro te  th a t  
re p o rt had observed th a t  th e  lig h ts  o f  th e  Corstar 
were in  themselves defective , he w ou ld  n o t have
said so. , , _  .

I t  is to  be remembered th a t  th e  Eurymedon  
rem ained alongside the  Corchester ̂ fo r  n e a rly  a 
q u a rte r o f  an h ou r a fte r th e  co llis ion  and th a t  
those on board  th e  Eurymedon  had am ple oppor
tu n ity  to  notice  w he ther the  lig h ts  o f  th e  Corstar had 
a n y th in g  to  do w ith  th e ir  fa ilu re  to  see he r in  due 
tim e . B u t no co m p la in t was made b y  th e m  a t 
th a t  tim e .

S h o rtly  a fte r  th e  co llis ion  th e  tu g  m  attendance 
on th e  Eurym edon  came alongside th e  Corstar, and 
he r m aster has g iven  evidence and h is evidence 
was th is . H e  said : “ The Corstar ha iled  me. I  
to ld  th e  people on her qua rte r-deck th a t  th e y  ought 
to  be ashamed o f  themselves to  a llow  th e ir  sh ip to  
be b ro u g h t u p  in  th a t  pos ition , a danger to  naviga
t io n . I  s a id : ‘  W h y  don ’t  yo u  heave u p  and go 
ove r to  th e  sou thw ard  and clear th e  fa irw a y , as 
yo u  are b lock ing  i t  u p .’ There was no rep ly . 
The m aster o f  th e  tu g  now  says th a t  th e  lig h ts  
were v e ry  d u ll and v e ry  sm oky th a t  ̂  th e  stern  
l ig h t  was a v e ry  sm oky lig h t .  B u t i f  he had 
noticed  th a t  a t th e  tim e  I  fee l sure he w ou ld  have 
said so to  those on board the  Corstar.

On the  26 th  Ja n u ary  the  London  agents fo r  the 
L ive rp o o l so lic ito rs  ac ting  fo r  the  defendants 
w ro te  to  th e  p la in tif fs ’ s o lic ito rs : W e have
to -d a y  heard fro m  o u r professional c lien ts  th a t  
th e ir  c lien ts  in te n d  to  resist th is  c la im  and to  
coun te rc la im  aga inst y o u r c lien ts on th e  g round 
th a t  th e  Corstar was anchored in  an im p rope r

p o s itio n .”  So th a t  on th e  2 6 th  J a n u a ry  the 
inq u iries  made b y  th e  L iv e rp o o l so lic ito rs  o f  the 
sh ip ’s witnesses so fa r  as th e y  had been carried  a t 
th a t  tim e  had n o t e lic ited  fro m  them  an y  defin ite  
charge against th e  effic iency o f  th e  r id in g  lig h ts  o f 
th e  Corstar. I t  is  tru e  th a t  on th e  12 th  F eb rua ry  
ano the r le tte r  was w r it te n  b y  the  defendants’ 
London  agents : “  D ear Sirs,— W ith  reference to  
o u r le tte r  to  yo u  o f  th e  26 th  u ltim o , o u r profes
sional c lien ts in s tru c t us th a t  th e y  have now 
p ra c tic a lly  com ple ted th e ir  inqu iries  in to  th is  
m a tte r, and fro m  th e  evidence w h ich  th e y  now 
have i t  appears th a t  th e  Corstar was n o t on ly  
anchored in  an im p rope r pos ition , b u t also had 
defective  anchor lig h ts .”

M r. W illm e r  argued th a t  there  was a recognised 
p ractice  am ong seamen to  take  o il anchor lig h ts  
dow n a t m id n ig h t and  t r im  them . The  E lde r 
B re th re n  do n o t know  o f  any such p ractice . The 
advice th e y  have g iven  me as to  th e  range o f 
v is ib i l i t y  o f  these lig h ts  is th a t  w ith o u t m ak ing  a 
te s t o f these lam ps under th e  cond itions o f  th is  
p a rtic u la r  n ig h t a t  th is  p a rtic u la r  place, i t  is 
im possible to  say w h a t th e  range o f v is ib i l i ty  o f 
these lig h ts  w ou ld  be, b u t  th e y  say th a t  i t  is 
probable th a t  th e  lam ps a fte r  bu rn ing  fourteen 
hours in  a s trong  w in d  and ra in  w ou ld  n o t be 
bu rn in g  as b r ig h t ly  as when th e y  were p u t up. 
The p ro b a b ility  o f  reduc tion  in  v is ib i l i t y  depends 
on th e  tendency o f  th e  lam p  to  smoke and on the 
tendency o f  th e  w ic k  to  become clogged and need 
re tr im m in g . T he y  also te l l  me th a t  so fa r  as 
T r in i ty  House is  concerned th e ir  lam ps are tr im m e d  
a fte r  tw e lve  hours. A f te r  considering a ll the  
evidence on b o th  sides th e  conclusion to  w h ich  I  
have come on th is  im p o r ta n t issue is th a t  the 
Corstar was e x h ib it in g  anchor lig h ts  w h ich  com plied 
w ith  th e  b y -la w  and th a t  she is  n o t to  b lam e in  
th is  respect.

M r. Carpm ael argued th a t  th is  was th e  o n ly  
p o in t in  th e  case, w h ich , i f  decided in  h is favour, 
m us t resu lt in  th e  Eurym edon  be ing found  alone to  
blame. I  do n o t agree w ith  th a t  con ten tion .

The  second issue in  th e  case is as to  th e  pos ition  
o f  th e  Corstar a t  th e  t im e  o f  th e  co llis ion . The 
p ilo t  o f th e  Corstar was ca lled as a w itness, and 
he said spec ifica lly  and c lea rly  th a t  he anchored 
th e  sh ip  to  her s ta rboard  anchor and 45 fa thom s 
o f  cable as close as he dare to  th e  sou th  shore and 
the  barge roads, ha v in g  regard to  th e  necessity 
fo r  a llow ing  room  to  sw ing e ithe r w a y  on change 
o f  tide . H e  gave th e  distance as 300 ft. outside 
th e  line  o f  barge roads on th e  sou th  shore and  in  
a pos ition  w h ich  puts th e  Corstar a bou t opposite 
C ory ’s J e t ty  on th e  n o rth  side o f  the  r iv e r. The 
w id th  o f  th e  r iv e r  a t th is  p o in t between th e  w ate r 
alongside th e  je t ty  and th e  buoys on th e  south 
shore is about 1450ft. I n  th is  pos ition  th e  s tem  
o f  th e  Corstar, i f  swung a th w a rt the  r iv e r  a t  the 
fu l l  scope o f  her cable o f  45 fa thom s on th e  windlass, 
w o u ld  be about 850 ft. fro m  th e  buoys on the  
sou th  shore and  there fo re  a bou t 600 ft. fro m  the 
edge o f  C ory ’s J e t ty .  T he  m aste r o f  th e  Corstar 
p u t  his vessel nearer in to  th e  buoys and about 
100ft. to  200ft. outside them . Saville , th e  forem an 
sh ip -w orke r a t C ory ’s J e t ty ,  p u t  th e  Corstar a t 
qu ite  tw o  lengths, i.e ., 600 ft. outs ide th e  je t ty ,  
and Svenson, the  carpen te r o f  the  Corchester, p u t 
her a t th e  same distance. I  have a lready found  
as a fa c t th a t  a t  th e  tim e  o f  th e  co llis ion  th e  stern 
o f  th e  Corstar was a bou t 350 ft. fro m  th e  edge o f 
th e  je t ty .  I n  m y  ju d g m e n t, however, th e  p ilo t 
o f  th e  Corstar and he r m aster had no accurate 
reco llection  o f  th e  pos ition  in  w h ich  she was 
anchored. N o  record o f  an y  bearings was taken. 
I  th in k  th e y  have tr i6 d  to  m in im ise  th e  distance
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o u t fro m  the  sou th  shore a t w h ich  th e  anchor was 
dropped. I  am  advised the re  is no reason to  
suppose th a t  th e  Corstar dragged her anchor 
ha v in g  regard to  the  s tren g th  o f  th e  w in d , the  
na tu re  o f  th e  b o tto m  and her scope o f  cable, and 
there  is no evidence th a t  she d id  so except b y  
inference fro m  her change o f pos itio n  as alleged 
b y  th e  p la in tiffs  to  th e  pos ition  a t co llis ion  w h ich  
I  have found.

I  f in d  as a fa c t th a t  th e  Corstar was ly in g  in  a 
v e ry  unusual pos ition . T r in i t y  House p ilo ts  fro m  
fo u r o th e r vessels w h ich  passed th e  Corstar w h ile  
she was a t anchor a fte r the  co llis ion  a ll alleged 
th a t  the  Corstar was anchored in  an im p ro p e r and 
dangerous pos ition . “  A  w icked  pos ition  fro m  the 
p o in t o f v ie w  o f  tra ff ic  up  and down th e  r iv e r ,”  
M r. W indass, th e  p ilo t  o f th e  Glenbeg, said. “  A  
crue l p os ition ,”  was th e  expression used b y  
ano ther p ilo t.  “  A  ve ry  te rr ib le  place,”  was the  
expression o f  a th ird .  The  substance o f the  
co m p la in t made b y  these witnesses is th a t  the  
practice  in  L o n g  Reach is to  anchor vessels to  the 
sou thw ard  o f m id-channel, and th a t  vessels, o r a t 
a ll events large vessels, proceeding up and down 
r iv e r, pass to  th e  n o rth w a rd  o f  th e  vessels a t 
anchor. The p ilo t  w ho anchored th e  Corstar 
h im se lf said th a t  the  p roper place to  anchor in  
L o n g  Reach is w e ll on th e  south  side o f  m id-channel, 
b u t th a t  su ffic ien t room  m us t be a llow ed to  sw ing 
e ithe r w ay. As I  have a lready found , th e  Corstar 
was ly in g  w ith  he r whole leng th  to  th e  n o rth  o f 
m id -r iv e r and a th w a rt th e  fa irw a y  in  such a 
pos ition  th a t  she was obs tru c tin g  a large p a rt o f 
the  fa irw a y  used b y  tra ff ic  up  and down the  rive r. 
The  im pression w h ich  T fo rm ed a fte r hearing the 
evidence was th a t  th e  p ilo ts  o f  the  Glenbeg, Coptic, 
Mahana and White Crest, a ll experienced p ilo ts  o f 
ships o f  a substan tia l size, fe lt  genuine ly  aggrieved, 
as p ilo ts  in  charge o f th e  sa fe ty o f these ships, 
a t  th e  pos ition  in  w h ich  the  Corstar had  go t, and 
th a t  th e y  honestly  th o u g h t she was a danger to  
n a v iga tion  in  th a t  place and o ugh t n o t to  have 
been there.

I  accept th e ir  evidence on th is  p o in t as qu ite  
honest evidence. I  do n o t fo r  one m om ent th in k  
th a t  these p ilo ts  have com bined to  say a n y th in g  
w h ich  th e y  do n o t hones tly  believe to  be true . 
I  th in k  th a t  these p ilo ts  were m is taken  in  saying 
th a t  th e  lig h ts  o f th e  Corstar were d im , if ,  b y  saying 
th a t, th e y  m eant to  allege any pos itive  defect 
in  th e  la n te rn  o r lam p  itse lf. In  m y  v iew , the 
inference th a t  th e  lam ps were d im  has been d raw n, 
and n a tu ra lly  d raw n, fro m  th e  fa c t th a t  the  
witnesses d id  n o t p a rt ic u la r ly  notice the  anchor 
lig h ts  o f the  Corstar u n t il th e y  were com para tive ly  
close to  her. B u t in  m y  ju d g m e n t th e  reason w h y  
th e y  d id  n o t id e n tify  these lig h ts  earlie r was 
because th e y  were n o t expecting  to  see a vessel 
anchored in  th is  pos ition , and were n o t look ing  
o u t fo r  o r expecting to  see the  anchor lig h ts  o f a 
sh ip  ly in g  across the  fa irw a y  there. I n  a d d itio n  
to  th is , in  m y  op in ion  and in  the  op in ion  o f  the  
E ld e r B re th re n , th e  b r i l l ia n t  lig h ts  on th e  n o rth  
shore in  th e  v ic in ity  o f  th e  co llis ion  and th e  lig h t  
and shadow caused b y  these lig h ts  on th e  w a te r 
w ou ld  p ro b a b ly  m ake i t  m ore d if f ic u lt  to  p ic k  up 
the  lig h ts  o f th e  Corstar.

T he  f irs t  question w h ich  I  now  have to  consider 
is w he ther th e  Eurymedon was neg ligen tly  n a v i
gated. T he  conclusion to  w h ich  I  have come is 
th a t  th e  fa ilu re  on th e  p a rt o f  those in  charge o f the  
Eurymedon to  id e n t ify  th e  anchor lig h ts  o f  the  
Corstar as such in  t im e  to  a vo id  a co llis ion  w ith  
her was p a r t ly  due to  th e  Ccrstar's unusual and 
im p ro p e r and, there fore , unexpected pos ition  in  
th e  r iv e r, and  was p a r t ly  due to  th e  fa c t th a t

those on board th e  Eurymedon as th e y  approached 
the  place o f  co llis ion , were n o t su ffic ie n tly  a le rt to  
th e  p o s s ib ility  o f  danger ahead and d id  n o t take 
p roper action  to  reduce th e ir  speed in  due tim e.
I  d o u b t w he ther I  have heard fro m  th e  Eurymedon 
a com plete account o f th e  observations made on 
board her w ith  reference to  th e  Corstar's ligh ts . 
The  conclusion I  have come to  a fte r  hearing a ll 
the  evidence is th a t  those in  charge o f  th e  Eurymedon 
became aware o r shou ld  have become aware o f 
w h ite  lig h ts  ahead w h ich  p roved  to  be those o f the  
Corstar a t a d istance g re a tly  in  excess o f  650ft., 
and  in  ample tim e  to  a vo id  a co llis ion  w ith  her, 
and th a t  th e y  d id  n o t ta ke  an y  action  u n t i l  the  
h u ll o f  the  Corstar was s ighted a t  abou t 650ft., 
because th e y  d id  n o t realise u n t i l  th e y  saw the  
h u ll th a t  th e  lig h ts  were th e  r id in g  lig h ts  o f a vessel 
a t anchor a th w a rt the  fa irw ay .

On seeing these lig h ts , I  am advised th a t  those 
in  charge o f th e  Eurymedon should have realised 
the  p o ss ib ility  o f  a sh ip  o r ships ahead, th e  precise 
pos ition  o f  w h ich  was obscure, and should have 
made a reduc tion  o f  speed im m ed ia te ly . I f  th e y  
had done so th e y  cou ld  in  fa c t have cleared the 
Corstar b y  passing to  th e  sou thw ard  o f  her o r b y  
passing to  th e  n o rth w a rd  o f her. T he y  were com ing 
up  a t a speed over th e  ground, as I  f in d  and am 
advised, o f a t least te n  kno ts, and were approaching 
a lo c a lity  where v is ib i l i t y  is know n  to  be made 
m ore d iff ic u lt b y  th e  glare o f  th e  shore lig h ts , and 
th e y  were also approach ing u n iden tified  w h ite  
lig h ts  ahead. T h e ir  speed was such as to  requ ire  
p ro m p t reduction  on the  f irs t  appearance to  them  
o f the  w h ite  lig h ts  o f  the  Corstar ahead.

F o r these reasons I  f in d  th a t  the  Eurymedon 
was g u ilty  o f  neg ligent na v ig a tion  c o n trib u tin g  to  
the  co llis ion. I  f in d  th a t  she was n o t g u ilty  o f  any 
breach o f good seamanship in  the  measures taken  b y  
her to  avo id  co llis ion , when once she d id  take  action.

T he  second question is w hether those in  charge 
o f  the  Corstar were neg ligent in  a llow ing  the  ship 
to  take  up  th e  pos ition  in  the  fa irw a y  w h ich  I  have 
found. In  m y  view', and in  th is  also I  am  supported 
b y  the  advice o f  the  E ld e r B re th re n , those in  
charge o f th e  Corstar were lack ing  in  good seaman
sh ip  in  a llow ing  th e  Corstar to  lie  a th w a rt the 
r iv e r  in  th is  place and a t th is  tim e  in  the  pos ition  
as found  b y  me. The  fa c t th a t  th e  m aster and the  
ch ie f officer o f the  Corstar have denied th a t  th e ir  
sh ip  ever g o t in to  th is  pos ition  ind icates w h a t th e ir  
ow n op in ion  on th is  p o in t is. I f  th e y  had  taken  
a n y  care to  ascertain th e ir  pos ition  a t anchor, 
w h ich  I  th in k  th e y  d id  n o t do, th e y  w ou ld  have 
know n th a t  th e  vessel under th e  p re va iling  con
d itions  o f w in d  and tid e  w ou ld  be ly in g  a th w a rt 
th e  fa irw a y  on th e  la s t o f  th e  flood and a t a tim e  
when vessels w o u ld  be com ing up  and down r iv e r, 
and th a t  th e y  w ou ld  be an o bs truc tion  to  them  as 
w e ll as being in  a v e ry  unusual pos ition . There 
was no necessity w ha tever fo r  the  Corstar to  be 
there, and a fte r  those in  charge o f  her became 
a live  to  he r pos ition  th e y  m oved aw ay to  a proper 
anchorage on th e  sou th  side o f th e  r iv e r. The 
Corstar had a v e ry  in d iffe re n t anchor w a tch , a man 
w ho ap p a re n tly  d id  n o t realise th a t  th e  vessel was 
a th w a rt th e  r iv e r. I n  m y  v iew , th e  conduct o f 
those in  charge o f  th e  Corstar in  ly in g  in  th is  
pos ition  was neg ligent. T h e y  were behaving in  
such a w a y  as to  make a co llis ion  probable w ith  
vessels proceeding up  o r dow n th e  r iv e r, and th e ir  
conduct was n o t caused b y  any necessity, b u t 
m ere ly  b y  la ck  o f good seamanship and fa ilu re  to  
take  o rd in a ry  precautions to  a vo id  th e  r is k  o f 
co llis ion.

The  th ird  issue th a t  arises is w hether, assuming 
th e  pos ition  o f  th e  Corstar was im p rope r and those
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in  charge o f  he r were g u ilty  o f negligence in  
a llo w in g  he r to  get in  th a t  pos ition , such negligence 
c o n trib u te d  to  th e  co llis ion , o r w he ther th e  p rin c ip le  
la id  dow n in  Cayzer v . Carron Company (5 Asp. 
M ar. L a w  Cas. 371 ; 52 L .  T . R ep. 361 ; 9 A p p . 
Cas. 873) applies. In  m y  v iew , th a t  issue depends 
to  some e x te n t upon th e  question w he ther the  
negligence o f  th e  Corstar in  ta k in g  th a t  pos ition  
c o n tr ib u te d  to  th e  fa ilu re  o f those in  charge 
o f  th e  Eurymedon to  ta ke  a p p rop ria te  a c tio n  to  
a vo id  a co llis ion  u n t i l  th e y  were to o  . close to  
c lear he r and th e  Corchester. I f  these inc iden ts 
had occurred b y  day and those in  charge o f the  
Eurymedon had know n th a t  th e  Corstar was a t 
anchor a th w a rt th e  fa irw a y  in  am ple tim e  to  avo id  
her w ith o u t d if f ic u lty ,  th e  fa c t th a t  i t  was an 
im p ro p e r place fo r  he r to  he w o u ld  c le a rly  n o t 
have made th e  Corstar's negligence one o f  the  
c o n tr ib u to ry  causes o f th e  co llis ion . The  know ledge 
o r la ck  o f  know ledge o f th e  Eurymedon as to  the  
im p ro p e r pos ition  o f th e  Corstar appears to  me to  
be a ca rd ina l fa c t on th is  issue as to  th e  l ia b i l i t y  
of th e  Corstar. T he  c ruc ia l fa c to r o f  such know ledge 
appears to  exp la in  th e  difference between the  
decisions in  The Margaret (4  Asp. M ar. L a w  Cas. 
875 ; 44 L .  T . R ep. 291 ; 6 P rob . D iv .  76) and in  
The Monte Rosa (7 Asp. M ar. L a w  Cas. 326 ; 68 L .  T . 
R ep. 299 ; (1893) P . 23), as L o rd  B irkenhead
po in ted  o u t in  his speech in  The Volute (15 Asp. 
M ar. L a w  Cas. 530 ; 126 L .  T . Rep. 425 ; (1922) 
1 A . C. 129).

I n  th is  case, those in  charge o f  th e  Eurymedon 
d id  n o t appreciate th e  fa c t th a t  th e  Corstar was a t 
anchor u n t i l  i t  was to o  la te  to  avo id  her. I  have 
a lready decided th a t  th e  Eurymedon was to  blame 
fo r  n o t ta k in g  ea rlie r ac tion  b y  reducing he r speed, 
b u t  th e  negligence o f th e  Corstar in  a llow ing  herse lf 
to  get in to  an im p rope r pos itio n  does seem to  me 
to  be so m uch m ixed  up  w ith  and p a rt o f  the 
sta te  o f a ffa irs  b ro u g h t about b y  th e  Eurymedon, 
to  a p p ly  th e  words o f  L o rd  B irkenhead  in  The 
Volute, th a t, to  bo rrow  again fro m  the same speech : 
“  I n  the  o rd in a ry  p la in  com m on sense o f  the 
business th e  Corstar has c o n trib u te d  to  the 
accident b y  her negligence.”

I  there fore  f in d  b o th  vessels to  blame.
I  do n o t see a n y  su ffic ien t reason fo r  apportio n in g  

th e  blam e otherw ise th a n  in  equal degrees.

S o lic ito rs fo r  the  p la in tiffs , I  nee, Roscoe, Wilson, 
and  Glover.

S olic ito rs fo r  the  defendants, Bentleys, Stokes, 
and Lowless, agents fo r  Alsop, Stevens, and Collins 
Robinson, o f  L ive rp o o l.

®ouse of ILoms.

June  14, 15, 17, and J u ly  19, 1937.

(B e fo re  L o rd s  Atk in , Thankeeton, 

Macmillan, Wright, a n d  Maugham.)

A/s Rendal v. Arcos L im ited, (a)

ON APPEAL FROM THE COURT OF APPEAL IN- 

ENGLAND.

Charter-party— C la im  fo r  damages fo r  delay 
caused to sh ip  by ice— Notice o f c la im —  
Separate c la im  fo r  damage caused to sh ip—  
Whether sufficient evidence that notice to an

(• ) Reported by E dward J. M. Ch ap lin , Esq., Barrister-at-
Law.

agent is  notice to the p r in c ip a l— M e a n i n g  o f
“  notice o f any c la im ."

A  charter-party expressed to be between the 
appellants, as owners o f the N orw egian steam
sh ip  R . ,  and the respondents, Arcos L im ite d  o f  
London, as charterers, prov ided by clause 24  r 
“  Notice o f any c la im  under th is  charter o r under 
any b i l l  o f  lad ing  given hereunder m ust be 
given w ith in  twelve months o f the date o f the 
vessel's a rr iv a l at f in a l p o rt o f discharge, other
wise a ll c la im s sha ll be deemed to be w a ived ." 
The charter-party also contained an ice clause.

U pon a rr iv a l at the p o rt o f discharge the owners' 
agents gave notice to the Russian T rade  
Delegation in  N orw ay, who were acting as 
agents fo r  the respondents' p r in c ip a ls  in  
Moscow, o f  a  c la im  fo r  damages in  respect o f  
delay in  the ice, and  they made a fu r th e r  c la im  
f o r  the cost o f re p a irin g  the damage susta ined  
by the steamer.

H e ld , (1 ) that “  notice o f any c la im  "  in  clause 24 
o f the charter-party d id  not mean a precisely  
fo rm u la ted  c la im  w ith  f u l l  details, but i t  m ust 
be such a  notice as w ou ld  enable the p a r ty  to  
whom i t  was given to take steps to meet the 
c la im  by p re pa ring  and ob ta in ing  appropria te  
evidence fo r  that purpose ; (2 ) that there being a 
general c la im  fo r  damages fo r  breach o f the ice 
clause, and a fu r th e r c la im  fo r  damage to the 
sh ip  herself, clause 24  required a separate 
notice o f the fu r th e r  c la im  ;  (3 ) that in  the 
circumstances notice o f c la im  was given to the 
agents o f the charterers and that those agents 
had au tho rity  to receive i t  on behalf o f  th e ir 
p rin c ip a ls .

Decision o f the Court o f A pp ea l reversed.

Appeal fro m  th e  decision o f th e  C ourt o f  Appeal.
The  p la in tiffs , as N orw egian  steam ship owners, 

c la im ed com pensation fo r  damage sustained b y  
th e ir  steam ship Rendal d u rin g  a voyage fro m  
L e n ing rad  to  Sarpsborg (N o rw ay) w ith  a cargo o f  
pu lpw ood, and fo r  breach o f  a ch a rte r-p a rty  
expressed to  be made in  December, 1930, between 
A /s  Rendal and th e  defendants, Arcos L im ite d , o f  
B ush  House, A ld w ych , W .C . 2, as charterers.

The  ch a rte r-p a rty  was in  th e  com m on fo rm  
described as th e  Chamber o f S h ipp ing  B a lt ic  W ood 
C harte r, 1926.

G oddard, J . h a v in g  g iven  ju d g m e n t fo r  24951. 
fo r  th e  p la in tiffs , th e  C ou rt o f  A ppea l reversed th a t  
decision.

The  facts are fu l ly  set o u t in  th e  op in ion  o f  L o rd  
W r ig h t.

T he  p la in tif fs  appealed.

C. T. Le Quesne, K .C ., C yril M ille r, and Richard 
Hurst, fo r  th e  appellants.

D. N . P ritt, K .C . and H a rry  A tkins, fo r  th e  
respondents.

T he  House to o k  tim e  fo r  consideration.

Lo rd  A tk in .— I  have had th e  o p p o r tu n ity  o f  
read ing the  opin ions w h ich  are about to  be de livered 
b y  m y  noble and learned friends, L o rd  W r ig h t  and 
L o rd  M augham . The  facts and th e  law  are so 
fu l ly  considered in  those op in ions, and I  am  in  such 
complete agreem ent w ith  them , th a t  a lthough  we
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are  d iffe rin g  fro m  the  C ourt o f Appea l, I  am  satisfied 
-w ith  say ing  n o th ing  m ore th a n  th a t  I  agree w ith  
th e  opin ions abou t to  be delivered.

Lord M acm illan .— I  also have had th e  advantage 
o f  perusing in  p r in t  th e  op in ions about to  be read 
b y  m y  noble and learned friends and  I  agree w ith  
th e m  e n tire ly .

Lord A tkin.— I  am  asked b y  m y  noble and learned 
fr ie n d  L o rd  T h a n ke rto n  to  say th a t  he also agrees.

Lord W right.— T his  appea l raises questions o f 
some general im portance  on th e  cons truc tion  o f a 
com m on clause in  charte r-parties , and also on w h a t 
is su ffic ien t evidence to  found  the  inference th a t  
no tice  to  an agent is notice  to  th e  p rin c ip a l. The 
respondents also c la im ed in  the  a lte rn a tive  to  
upho ld  th e  ju d g m e n t o f  th e  C ourt o f  A ppea l as to  
some p a rt o f th e  damage.

T he  questions arise on a c h a rte r-p a rty  da ted  th e  
3 rd  December, 1930, expressed to  be between the  
.appellants as owners o f  th e  N o rw e g ia n  steamship 
Rendal, and  th e  respondents A rc o s , L im ite d  (fo r 
E xp o rtle s , Moscow), o f  London , as charterers. 
T he  ch a rte r-p a rty , w h ich  was in  the  com m on fo rm  
described as the  Chamber o f S h ipp ing  B a lt ic  W ood 
C harte r, 1920, was fo r  th e  carriage o f a cargo o f 
pu lpw ood  fro m  L e n ing rad  to  Sarpsborg (N orw ay). 
I t  is n o t  necessary to  re fe r to  m ore th a n  a few  o f 
-the clauses o f th e  con trac t. B y  clause 2 the  
m aste r o r owners were to  te leg raph  to  th e  shippers 
o f  th e  cargo (described as E xpo rtles , Moscow) 
g iv in g  a t least seven days’ notice  o f  th e  probable 
da te  o f a rr iv a l a t load ing  p o rt. F o r de lay in  load ing  
o r  d ischarg ing demurrage was payable a t 30i. a 
d a y . There was th e  usual cesser clause and the  
usual lie n  clause fo r  fre ig h t, dead fre ig h t, demurrage, 
ligh te rage  a t  p o rt o f  discharge and average. Clause 
35 was th e  clause know n  as the  Ice  Clause, under 
w h ich  th e  charterers were to  supp ly  th e  steamer 
w ith  ice-breaker assistance i f  requ ired  to  enable 
he r to  en ter and (o r) leave the  p o rt o f load ing  free 
o f  a ll expenses to  owners. Clause 24 m us t be set 
-ou t in  fu l l .  I t  runs : “  N o tice  o f  any c la im  under 
th is  cha rte r o r under any b i l l  o f lad ing  g iven  here
under m ust be g iven  w ith in  tw e lve  m onths o f  the  
da te  o f  th e  vessel’s a rr iv a l a t  f in a l p o rt o f discharge, 
o therw ise a ll c laim s sha ll be deemed to  be w a ived .”  

The  vessel loaded he r cargo and a rrive d  a t 
■Sarpsborg on  th e  2 7 th  F eb ru a ry , 1931. Thereupon 
th e  owners’ agents, the  N o rd isk  Skibsrederforening 
-(referred to  herea fte r as the  N o rd isk ), gave notice 
to  th e  U .S .S .R . o r Russian T rade  D e legation in  
N o rw a y  (re ferred to  as th e  delegation) w ho were 
a c tin g , a t  least in  some respects, as agents a t Oslo 
fo r  E xpo rtles , th e  p rinc ipa ls  o f th e  respondents 
in  regard to  th e  cha rte r, th a t  th e y  c la im ed 15321. 
fo r  th ir ty -n in e  days one-and-a -lia lf hours loss o f 
t im e  a t 301. a day and  e x tra  coal consum ption 
200 tons and 100 i. fo r  e x tra  ca ll a t R eva l to  replenish 
th e  bunkers, w h ich  had  been depleted b y  th e  delay 
i n  th e  ice. A t  th a t  t im e  th e  tru e  e ffect o f the  Ice 
C lause had  n o t been decided b y  the  courts b u t  was 
in  d ispute. I t  was agreed between N o rd isk  and 
th e  de legation th a t  th e  la t te r  should deposit w ith  a 
.Norwegian bank in  jo in t  names 15321., the  am ount 
c la im ed, to  abide th e  decision o f the  N orw egian 
c o u rt in  a s u it between th e  appellants and the  
-delegation b ro u g h t to  decide the  question. Th is  
action  was f in a lly  decided b y  th e  N orw egian 
Supreme C o u rt on th e  9 th  F eb ru a ry , 1933, in  the  
-appellants’ fa vo u r. B u t  th e  appellants also cla im ed 
as fu r th e r  elements o f  damage fo r  th e  same breach 
o f  th e  Ice  Clause th e  cost o f  repa ir ing  th e  damage 
a lleged  to  have been sustained b y  th e  steamer

th ro u g h  being delayed in  the  ice fo r  w a n t o f  p roper 
ice-breaker assistance. There was de lay in  com 
m encing th e  action  fo r  these cla im s u n t i l  th e  
cons truc tion  o f th e  Ice  Clause had  been decided, 
as i t  was, b y  th e  House o f  Lords, in  TJgleexport 
Charkow v . Owners of Steamship Anastasia (151
L .  T . R ep. 261). T h is  decision was in  fa v o u r o f  th e  
shipowners, and so fa r  as p rinc ip le  goes, covered 
the  cla im s o f  the  appellants in  th is  case in  respect 
o f sh ip  damage. T he  m a in  defence raised in  th is  
ac tion , a p a rt fro m  questions o f  am ount, was th a t  
notice  was n o t g iven  o f  th e  c la im  in  accordance 
w ith  the  requ irem ents o f  clause 24. G oddard, J ., 
w ho tr ie d  the  case in  th e  Com m ercial C ourt, he ld  
th a t  th is  ob jec tion  fa iled , b u t  the  C ourt o f  Appeal, 
reversing th e  learned judge, have he ld  th a t  i t  ough t 
to  p reva il. I t  w i l l  acco rd ing ly  be necessary to  
exam ine th e  m a tte r  in  some de ta il. The counte r
objections o f  th e  respondents as to  p a rt o f  the  
damage I  sha ll consider la te r.

The  issues p r in c ip a lly  debated on th e  appeal are 
tw o . There is f irs t  th e  d ispute  as to  th e  tru e  
construc tion  o f  clause 24. Then there  is the  
question w hether notice , i f  p roper notice was g iven, 
was g iven  to  th e  p roper parties. I t  m ig h t appear 
strange th a t  in  an o rd in a ry  sh ipp ing  transaction  
o f  th is  na tu re  the fe  should be any d if f ic u lty  on a 
s im ple question o f  fa c t such as th is  la tte r  question. 
B u t  th e  respondents have called no evidence and 
g iven  no d iscovery as to  documents o r corres
pondence o r in te rv iew s between th e  three parties 
concerned on th e ir  side, th e  T rade Delegation, 
th e  respondents, and E xp o rtle s . The  m a tte r is 
le f t  to  be decided on th e  com m un ica tion ;' between 
N o rd isk , th e  T rade D e legation and th e  respondents. 
I t  is , there fore , necessary to  exam ine th is  scan ty 
m a te ria l to  see i f  i t  is su ffic ien t to  establish  the  
appellants ’ case. The  onus is on th e  appellants 
to  show com pliance w ith  clause 24, b u t  i f  th e y  show 
a prim d facie case there  is no re b u tt in g  evidence to  
displace i t .

I t  is convenien t f irs t  to  state how  I  construe 
clause 24. T h a t clause requires “  notice  o f  c la im .”  
T h a t, in  m y  op in ion , does n o t mean a precise ly 
fo rm u la te d  c la im  w ith  fu l l  details, b u t i t  m ust 
be such a no tice  as w i l l  enable the  p a rty  to  w hom  
i t  is g iven  to  ta ke  steps to  m eet th e  c la im  b y  
p reparing  and o b ta in in g  app rop ria te  evidence 
fo r  th a t  purpose. Thus, in  th e  present case there  
was a general c la im  fo r  damages fo r  breach o f  the  
Ice  Clause, w ith  p a rticu la rs  so fa r  as damages 
were cla im ed in  respect o f de lay and consequent 
expenses. The  fu r th e r  c la im  fo r  damage to  th e  
ship herse lf was a c la im  in  respect o f  th e  same 
cause o f a c tio n , th a t  is , breach o f  th e  Ice  Clause, 
b u t i t  in vo lve d  d iffe re n t issues o f  fac t, estimates 
o f  damage, sh ip  surveys, rep a ir accounts and so 
fo r th .  I  th in k ,  there fo re , th a t  clause 24 requires 
a separate no tice  in  respect o f such a c la im , i f  the  
purpose o f  clause 24 is to  be fu lfille d . I t  is to  be 
observed th a t  clause 24 is w h a t is called a m u tu a l 
clause, th a t  is , i t  is fo r  th e  benefit b o th  o f  th e  
sh ipow ner and o f th e  charterers o r b i l l  o f  lad ing  
holders. Before G oddard, J . i t  was argued on 
beha lf o f th e  appellants th a t  i t  was analogous to  an 
excep tion  clause fo r  th e  benefit o f th e  shipowners 
on ly , b u t G oddard, J . r ig h t ly  re jected th a t  con
te n tio n  and i t  was n o t persisted in  e ith e r before 
th e  C o u rt o f  A ppea l o r  before th is  House. The 
clause does n o t specify  to  w hom  no tice  is to  be 
g iven. T h a t m us t o b v ious ly  depend on c ircu m 
stances. The  sh ipow ner m ig h t have cla im s against 
th e  charterers o r b i l l  o f  la d in g  holders o r shippers, 
and  th e  no tice  w ou ld  have to  be g iven  accord ing ly . 
O r, conversely, charterers, b i l l  o f  la d in g  holders o r 
shippers m ig h t have c la im s aga inst th e  shipowner.
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The person to  w hom  no tice  is to  be g iven  m ust,
I  th in k ,  be th e  person aga inst w hom  th e  c la im  
is to  be made, or, i f  he is an agent, h is p rin c ip a l 
o r th e  person u lt im a te ly  lia b le  and capable o f 
a c tin g  upon th e  notice. In  th e  present case the  
a c tua l p rin c ip a l cha rte re r is a d m itte d ly  E xpo rtles , 
w h ich  is disclosed in  th e  c h a rte r-p a rty  as th e  person 
fo r  w hom  th e  respondents were acting . I t  is tru e  
th a t  th e  respondents m ay  a lte rn a tiv e ly  be made 
liab le  on th e  ch a rte r-p a rty , as indeed is n o t con
tested. B u t E xp o rtle s  are conceded to  be the 
p a r ty  u lt im a te ly  concerned, and i t  is n o t contested 
th a t  notice  to  them , i f  established, is su ffic ient, 
as was assumed in  th e  C ou rt o f  Appeal. I t  is, 
however, urged th a t  w h a t is re lied  on as being 
no tice  to  E xpo rtle s  is n o t no tice  o f a c la im , and, 
secondly, th a t  w h ile  i t  was g iven  to  th e  delegation, 
the re  is no evidence o r no su ffic ien t evidence th a t  
th e  de legation e ith e r had a u th o r ity  to  receive the  
notice  o r  ever passed i t  on to  E xpo rtles .

O n th e  f irs t  p o in t I  am  o f  op in ion , w ith  a ll 
respect to  th e  Lo rds Justices w ho have he ld  the 
co n tra ry , th a t  there  was a notice  o f c la im  w ith in  
clause 24. T h is  p o in t is ba re ly  touched by  
G oddard, J . and does n o t seem to  have been 
seriously taken  before h im  on beha lf o f  the  
respondents. As I  have a lready  sta ted, N o rd isk  
had  fo rm u la te d  an item ised  c la im  fo r  de lay, loss 
o f  t im e  and consequent expenses in  regard to  
bunkers. N o rd isk , in  sum m aris ing th e  pos ition  
w h ich  th e y  say was agreed upon, then  go on to  
w r ite  :—

“  As a m a tte r  o f re g u la r ity  we beg to  observe 
th a t  the  owners also reserve th e ir  r ig h t  to  c la im  
com pensation fo r  th e  damage to  th e  sh ip  caused 
b y  th e  fa c t th a t  th e  sh ip  was le f t  b y  the  ice
breaker in  th e  ice. The  owners have n o t y e t 
had the  ship d ry-docked  and there fore  cannot 
say w h a t damage has been done to  th e  ship 
in  th is  w ay and as you  yourselves are o f course 
o n ly  responsible under th e  ch a rte r-p a rty  w ith in  
th e  fram e o f th e  deposit th is  question o n ly  con
cerns yo u  in  case th e  above-m entioned c la im  
should fo r  some reason o r ano ther be reduced.”

The delegation, w r it in g  in  re p ly  to  N o rd isk  on 
th e  21st M arch, 1931, a fte r  s ta tin g  th a t  a ll cla im s 
fo r  alleged dem urrage arisen d u rin g  n a v iga tion  
th ro u g h  th e  ice 1930-31 had to  be se ttled  th ro u g h  
D e ru tra  H am burg , s a y : “  W e w il l ,  however,
a lready to -d a y  p o in t o u t to  yo u  th a t  . . .  we are 
n o t obliged to  cover a n y  expenses fo r  * e x tra  coal 
consum ption ’ o r, even less, ice damage. T h a t 
k in d  o f c la im s we m us t s t r ic t ly  repud ia te  on 
behalf o f th e  charterers, as th e y  are n o t ju s tif ie d  
b y  the  c h a rte r-p a rty .”  T h e y  also repud ia te  c la im s 
fo r  de lay except fo r  a l im ite d  period . N o rd isk , in  
re p ly in g  on th e  28 th  M arch, 1931, suggesting b y  w ay 
o f com prom ise th a t  th e y  m ig h t get th e  owners to  
consent to  accept paym en t o f 11701. 3s. 9d. i f  made 
b y  th e  10 th  A p r il,  s a y : “  W e w il l  a tte m p t to
persuade th e  owners to  w a ive  th e  c la im  in  respect 
o f  e x tra  coal consum ption  th ro u g h  th e  ca ll a t 
R eva l and th e  repairs o f  th e  ice damage w h ich  in  
th is  case we understand  is n o t v e ry  considerable.”  
These w e ll-m ean t e fforts  fa iled , and on th e  20 th  
June, 1931, N o rd isk  w ro te  again to  th e  delegation 
saying th e  m a tte r  o f  th e  c la im  fo r  15321. 12s. 
m us t go before th e  c o u rt a t Oslo, add ing  : “  The 
c la im  fo r  com pensation in  respect o f damage w h ich  
th e  ship has suffered in  th e  ice, we sha ll p ro b a b ly  
have to  take  up  w ith  A rcos in  London  as the  
am o u n t deposited does n o t cover th is  damage.”  
The proceedings in  Oslo w h ich  were aga inst the  
de legation on th e ir  agreem ent were lim ite d  to  the  
am o u n t deposited in  th e  jo in t  names.

The C ourt o f  A ppea l have he ld  th a t  these com 
m un ica tions are n o t a notice o f  c la im  fo r  damage 
to  th e  sh ip  b u t m ere ly  a p rob lem a tica l o r te n ta tiv e  
in t im a tio n  th a t  a t some fu tu re  tim e  th e y  m ay 
consider w he ther such a c la im  m ay  be made and 
perhaps decide to  advance i t .  N o tice  o f  c la im , i t  is 
said, means no tice  o f  an ac tua l present c la im , n o t th e  
reserva tion  o f  a mere p o s s ib ility  o f  c la im in g  in  th e  
fu tu re . I  do n o t so read th e  le tte rs . T h e y  am ount,
I  th in k ,  to  a clear no tice  th a t  th e  sh ip  has been 
damaged in  th e  ice and th a t  th e  appellants have a 
c la im  fo r  th a t  damage. The c la im  is reserved fo r  
tw o  reasons, (1) in  M arch and A p r i l  th e  sh ip  had  
n o t been surveyed, so th a t  th e  c la im  cou ld  n o t be 
q u a n tifie d  ; (2) th e  c la im  was in  ano ther sense
being reserved o u t o f  th e  agreement w h ich  was 
being made fo r  th e  jo in t  deposit ; i t  was reserved 
“  fo r  re g u la r ity ’s sake,”  th a t  is , to  p reven t any 
m isunderstand ing  o r any idea th a t  th e  m atte rs  
discussed in  re la tio n  to  the  jo in t  deposit com ple te ly  
covered a ll th e  damages consequent on th e  breach 
o f  th e  Ice  Clause. W h ile  in  M arch  and A p r i l  th e  
c la im  fo r  sh ip  damage cou ld  n o t be qu a n tifie d , i t  
m ay  be th a t  i t  cou ld  have been q u a n tifie d  in  
June, 1931, b u t l ia b i l i t y  fo r  these m atte rs  had  been 
repud ia ted  b y  th e  charterers and there  was no need 
to  fo rm u la te  a precise c la im  u n t i l  th e  w r i t  was 
issued. T h a t was done as soon as th e  cons truc tion  
o f  th e  Ice  Clause was de term ined b y  th is  House in  
1934. B u t th e  notice  o r ig in a lly  g iven  was cate
go rica l b o th  th a t  the  sh ip  had  been damaged and  
th a t  th e  appellants had a r ig h t  to  c la im  fo r  th a t  
damage under th e  Ice  Clause. The  delegation 
repud ia ted  an y  such c la im — and th e re b y  w a ived  
fu r th e r  p a rticu la r isa tio n  o f  th e  c la im , b u t  th e y  had 
a ll th e  notice  necessary fo r  them  to  dem and to  take  
p a rt in  jo in t  surveys o r to  su rvey th e  sh ip  th e m 
selves and otherw ise prepare to  m eet th e  c la im . 
A l l  th a t  clause 24 requires is notice  o f  th e  c la im , 
and in  m y  op in ion , read ing th is  correspondence in  
the  o rd in a ry  w ay, I  th in k  th a t  th e  no tice  was 
su ffic ien t in  fo rm  to  m eet th e  requ irem ents o f  the  
clause.

The second question is w he ther th e  notice  g iven 
to  th e  de legation was a no tice  to  E xp o rtle s , notice 
to  them  being in  th is  case a d m itte d  to  be su ffic ien t. 
The  C ourt o f A ppea l have he ld  the re  was no evidence 
o f notice  to  E xp o rtle s , th a t  is , no evidence th a t  the  
delegation were agents to  receive th e  notice  and no 
evidence on w h ich  i t  cou ld  be fo u nd  th a t  th e  notice 
was passed on to  E xpo rtles . I  am  again unable, 
w ith  a ll respect, to  agree w ith  th e  C ourt o f  A ppea l. 
I f  evidence is scanty, th a t  is th e  a ffa ir  o f  th e  
respondents, w ho cou ld  have a tte m p te d  b y  evidence 
o r  correspondence to  have negatived th e  existence 
o f  th e  alleged agency. N o  d o u b t th e y  were no t 
bound to  do so. The  onus is on th e  appellants to  
p rove  th e ir  case. B u t i f  th e y  have produced 
m a te ria l w h ich , fa ir ly  considered in  the  l ig h t  o f  a ll 
the  p roved  circumstances, jus tifie s  th e  inference 
o f  agency, and i f  th e  respondents do n o t seek to  
displace th a t  inference b y  th e  evidence, w h ich , i f  
i t  existed, cou ld  o n ly  be produced b y  them , b y  w h ich  
I  mean evidence o f th e  precise in te rn a l connection 
between the  delegation, E xp o rtle s  and th e  respond
ents, then , accord ing to  the  general ru le  app licab le  
in  such circumstances, th e  appellants have estab
lished  th e ir  case. I  th in k  th a t  some com p lica tion  
and confusion have been in tro d u ce d  b y  th e  sugges
tio n  th a t  th e  co u rt can ta ke  o r o u g h t to  take  ju d ic ia l 
notice  o f  w h a t is sa id to  be an aspect o f  th e  Con
s t itu t io n  o f th e  S ovie t R epub lic , nam ely, th a t  a ll 
trad e  is a m onopo ly  o f th e  S ovie t G overnm ent and 
th a t  a ll R ussian tra d in g  bodies are organs o f  the  
S ovie t G overnm ent, so th a t  a n y  one such b ody  m ay
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be an agent o f  th e  o ther, and so th a t  notice  to  one 
body m ay be no tice  to  a n y  o the r b ody  concerned 
in  th e  same transaction . The  C ou rt o f A ppea l has 
re jected th e  idea o f  any such ju d ic ia l know ledge.
I  th in k  r ig h t ly  so. B u t M r. L e  Quesne d id  n o t base 
his case on an y  such idea, and G oddard, J . d id  no t 
rest his ju d g m e n t so le ly on th is  conception o f the  
pos ition  o f  the  S ovie t G overnm ent in  re la tio n  to  
trade , though  he was prepared, in  v ie w  o f  ce rta in  
d ic ta  in  ea rlie r cases in  th e  C o u rt o f  A ppea l, to  
take  the  conception as one o f th e  grounds o f h is 
judgm en t. I f  o r in  so fa r  as he d id , I  th in k  he was 
w rong. I  do n o t th in k  th e  co u rt can derive  fro m  its  
in n e r consciousness o r general experience an y  such 
conception, b u t  m us t act, as in  o th e r m atte rs  o f 
fo re ign  law , on express evidence, o f  w h ich  none is 
produced in  th is  case.

W h a t then  are th e  re levan t facts as th e y  appear 
in  th e  documents ? On th e  steamer’s a rr iv a l a t 
Sarpsborg on th e  2 7 tli M arch, 1931, N o rd isk  cabled 
to  E xp o rtle s  th a t  b ills  o f  lad ing  had n o t been 
presented, and th e  steamer was ly in g  a t charte re rs ’ 
account. E xpo rtle s  rep lied  a t a la te  h o u r on the  
28 th  M arch th a t  th e  b ills  o f  lad ing  had been 
presented to  th e  buyers th ro u g h  the  C hris tian ia  
B ank , add ing, “  Please a p p ly  T rade Representa
t iv e  ”  [w h ich  means the  de legation] “  Oslo.”  Th is  
c le a rly  nom ina ted  th e  delegation as th e  agents 
o f  E xpo rtles  in  regard to  some m atte rs  re la tin g  to  
th e  discharge o f th e  sh ip  a t  Sarpsborg, w h ich  is 
near Oslo, and th e  com p le tion  o f  th e  ch a rte r-p a rty . 
B u t  ea rlie r on th e  same day b y  te lephone N o rd isk  
and  th e  delegation had arranged the  jo in t  deposit 
o f 15321., o b v io u s ly  to  p re ve n t any de lay in  
d ischarg ing the  cargo o r de lay due to  th e  exercise 
o f  an actua l o r assumed r ig h t  o f  lien . B u t the 
delegation proceeded, as a lready expla ined, to  ac t 
as charterers’ agents, as i f  w ith  fu l l  a u th o r ity  to  
deal w ith  a ll m atte rs  a ris ing  a t  th e  p o rt o f discharge 
under the  ch a rte r-p a rty . T he y  repud ia ted  l ia b i l i t y  
fo r  ce rta in  cla im s. T hey  p u t up  a deposit o f 15321. 
T he y  agreed th a t  th e  deposit should be sub ject 
to  th e  decision o f  th e  Oslo cou rt. T he y  to o k  p a rt 
in  the  action  w h ich  was then  in  due course defended 
and decided. I t  is tru e  th a t  in  m any cases assump
tio n  o f a u th o r ity  b y  one w ho p u rp o rts  to  be an 
agent is no evidence th a t  he possesses th e  a u th o r ity  
he professes to  have. B y  inadvertence o r by  
in te n tio n  he m ay  be c la im in g  to  exercise an 
a u th o r ity  w h ich  he does n o t possess. B u t  in  a case 
lik e  th is  i t  was essential th a t  E xp o rtle s  should be 
represented b y  agents a t Oslo to  a tte n d  to  th e  
se ttlem en t o f  th e  m a tte rs  w h ich  had to  be dea lt 
w ith  on th e  spo t on the  te rm in a tio n  o f  the  adventu re  
and th e  separation o f  sh ip  and cargo. I t  is incred ib le  
th a t  E xp o rtle s  d id  n o t have such agents a t Oslo. 
In  fac t, E xp o rtle s  expressly in s tru c te d  N o rd isk  to  
a p p ly  to  th e  delegation ; th a t  a u th o r ity  was said 
to  be lim ite d  to  th e  m a tte r  o f  the  b ills  o f  lad ing, 
b u t I  see no reason so to  l im it  th e  language o f  the  
cable w h ich  is n o t in  te rm s lim ite d  a t a ll. I  read 
i t  as m eaning th a t  th e  delegation were to  be 
trea ted  as representing E xp o rtle s  quoad the  Ilcndal 
a t Oslo. Then I  cannot conceive th a t  th e  delega
t io n  w ou ld  p u t  up  th e  sum o f 15321. on th e ir  own 
resp o n s ib ility  and o u t o f th e ir  ow n moneys. I  can 
o n ly  in fe r th a t  th e y  d id  so on the  a u th o r ity  o f 
E xpo rtles .

I  m ay add th a t  the  de legation also acted as 
agents a t Oslo on beha lf o f  charterers in  respect 
o f  ano ther vessel, the  Oddvar, chartered b y  o r  on 
account o f  E xpo rtles , w h ich  a rr ive d  a t Sarpsborg 
on o r  about th e  27 th  F eb rua ry , 1931. W hen the  
N o rd isk  made th e ir  proposal in  regard to  the 
Rendal, th e y  s im p ly  s ta ted  th a t  th e y  d id  so on the 
same basis as set o u t in  th e ir  le tte r  to  th e  delegation 
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o f the  27 th  F eb ru a ry , 1931. T h is  le tte r, addressed 
to  th e  de legation b y  N o rd is k , was u n fo rtu n a te ly  
n o t before th e  C ou rt o f Appea l, b u t i t  was b y  
consent o f  th e  parties  p u t  before th is  House. I t  is 
so s ign ifican t o f  th e  ac tua l pos ition  th a t  I  ven tu re  
to  quote in  fu l l  th e  tra n s la tio n , w h ich , o m itt in g  
fo rm a l po in ts , is as fo llow s :

“  No. 420316'., s.s. ‘ Oddvar.’

“  As sta ted  to  you  to -d a y  ove r th e  te lephone 
th is  steamer has now  a rr ive d  Sarpsborg and cannot 
commence d ischarg ing  o f  her cargo because th e  
b ills  o f  la d in g  have n o t been presented. We 
there fo re  to -d a y  to o k  th e  lib e r ty , on beha lf o f 
th e  owners, to  in fo rm  E xp o rtle s  in  Moscow 
te leg raph ica lly  a bou t th is  and  th a t  th e  vessel 
is ly in g  fo r  th e  charte re rs ’ account.

“  As s ta ted  to  you  ove r th e  te lephone th e  
owners demand com pensation fo r  fo r ty - f iv e  days’ 
loss o f  t im e  on account o f  th e  vessel hav ing  had 
to  w a it fo r  ice-breaker. The c h a rte r-p a rty ’s 
demurrage ra te  is 301. pe r day and the  c la im  thus  
am ounts to  13501. As fa r  as we understood you  
over th e  te lephone you  w il l  see th a t  th is  am oun t 
is deposited in  a first-c lass b ank  here in  Oslo 
so i t  w i l l  n o t be necessary fo r  the  owners to  take  
a lie n  on th e  cargo fo r  th e  c la im .

“  The depositing  should be so arranged th a t  
th e  owners cou ld  have o p p o r tu n ity  o f  ta k in g  
legal ac tion  aga inst a person o r a firm  here in  
N o rw a y  fo r  paym en t o f  th e  am oun t. I t  could, 
fo r  example, be arranged th a t  the  am oun t was 
deposited in  th e  owners’ and y o u r jo in t  names 
and th a t  you  a t  the  same tim e  g ive  a sta tem en t 
th a t  ac tion  can be taken  aga inst you  here re the  
owners’ c la im  aga inst E xp o rtle s  accord ing to  th is  
ch a rte r-p a rty .

“  I f  n o t i t  can be arranged th a t  th e  am o u n t be 
deposited in  th e  owners’ and E x p o rtle s ’ jo in t  
names and th a t  we are in fo rm ed  th a t  E xp o rtle s  
w i l l  agree to  be represented in  th e  case a t  a 
N orw egian  cou rt.

“  F in a lly  i t  cou ld  also be arranged so th a t  th e  
owners were g iven  a r ig h t  to  dem and th e  am oun t 
p a id  i f  th e  charterers w ith in  a ce rta in  period  have 
n o t entered legal ac tion  here in  N o rw a y . T h is  
pe riod  cou ld  then  be made so am ple th a t  one had 
tim e  to  exam ine th e  case beforehand.

“  The la s t is p ro b a b ly  th e  m ost p ra c tica l 
a rrangem ent.”

Thus i t  is seen th a t  th e  T rade  D e lega tion  were 
being asked to  accept a pos itio n  o f  fu l l  repre
sen ta tion  fo r  E xp o rtle s  in  respect o f tw o  separate 
N orw egian  vessels and  accepted th a t  pos ition . 
N o rd isk , th e  N orw egian  Shipowners’ P ro te c tion  
C lub, m ust be taken  to  have know n w ith  whom  
th e y  were dealing. As I  have observed, these 
proposals were ca rried  th ro u g h  in  substance.

B u t  th e  m a tte r does n o t rest m ere ly  on inference, 
because there  is th e  express sta tem en t o r  adm ission 
o f the  respondents id e n tify in g  th e  de legation and 
E xpo rtle s  in  regard to  th e  proceedings in  respect 
o f  the  jo in t  deposit. W hen a le tte r  was w r it te n  on 
beha lf o f the  appellants before w r it ,  th e  respondents 
rep lied  b y  le tte r  o f  the  14 th  January , 1935, saying 
(inter alia) : *' The owners are w e ll aware th a t
E xp o rtle s  are charterers, as th e  owners themselves 
have a lready taken  proceedings in  Oslo against 
E xp o rtle s .”  T h is  refers to  the  proceedings a t  Oslo 
in  regard to  th e  jo in t  deposit ; these proceedings 
were in  fo rm  aga inst th e  de legation, b u t the  
respondents are saying th a t  in  t r u th  th e y  were 
aga inst E xpo rtles , w h ich  means, as I  th in k ,  th a t  
in  th e  transaction  th e  delegation represented

S
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E xp o rtle s . T h is  s ta tem en t made b y  the  respondents 
is  evidence aga inst them  and seems to  me to  con
f irm  th e  inference o therw ise a ris ing  th a t  the  
a u th o r ity  w h ich  u n d ou b te d ly  to  some e x te n t the 
de legation  possessed as agents a t Oslo on beha lf o f 
E xp o rtle s  extended to  a ll th e  business in  re la tio n  
to  cargo a t  Oslo. Someone had to  represent 
E xp o rtle s  there . The  de legation p u rp o rted  to  do 
so. T h e ir  conduc t has never been repud ia ted  by 
E xp o rtle s  o r b y  th e  respondents. There m u s t have 
been com m unica tions and se ttlem ents between the 
de legation  and E xp o rtle s . The  respondents do n o t 
produce th e m  no r do E xpo rtles . I  th in k  th a t  the 
c o u rt is bound to  d ra w  th e  o n ly  inference w h ich  is 
consis tent w ith  th e  a d m itte d  facts. So fa r  as con
cerns th e  lim ite d  m a tte r  o f  a u th o r ity  to  receive 
no tice  o f  a c la im  under clause 24, I  observe th a t  in  
respect o f  a l l  th e  o th e r c la im s covered b y  the 
agreem ent fo r  th e  jo in t  deposit and b y  th e  Oslo 
ac tion  and ju d g m e n t, no tice  to  th e  delegation was 
o b v io u s ly  trea te d  as good. I t  is c lear fro m  the 
record o f  th e  N orw egian  c o u rt th a t  no p o in t th a t  
clause 24 was n o t com plied  w ith  was raised b y  
E xp o rtle s , who, as th e  respondents say o r im p ly , 
were th e  rea l, th o ug h  n o t nom ina l, parties  in  the  
proceedings. I f  th e y  had  a u th o r ity  to  receive 
no tice  o f those cla im s, I  do n o t see w h y  i t  
shou ld  be he ld  th a t  th e y  had no a u th o r ity  to  
receive no tice  o f  th e  c la im  fo r  ice damage to  
sh ip .

I f  i t  is sa id th a t  th e  tru e  v ie w  is th a t  th e  dele
g a tio n  were agents fo r  some purposes fo r  E xpo rtles , 
and  as such were capable o f  rece iv ing  a notice , b u t 
m ere ly  as a so rt o f  postm an, to  pass on to  E xpo rtles , 
w ith  th e  resu lt th a t  th e  notice  had  no e ffect t i l l  
a c tu a lly  com m unica ted  to  E xp o rtle s , and th a t  there  
is  no evidence th a t  th e  de legation ever d id  com 
m un ica te  i t  to  E xp o rtle s , I  th in k  th a t  th e  co u rt is 
e n tit le d  to  d raw  th e  in ference on th e  fac ts  o f  th is  
case th a t  th e  no tice  was passed on and th a t  the  
co m m un ica tion  was m ade. The prim A facie  in fe r
ence in  such a case is th a t  a responsible agent does 
w h a t d u ty  to  h is  p rin c ip a l m ay  seem to  requ ire . 
I  do n o t p u t  th is  as a ru le  o f  law , b u t as a p re 
sum p tio n  o f fa c t. The  p resum ption  can no d o u b t 
be reb u tte d  b y  evidence o f fa ilu re  so to  a c t on the  
p a rt o f  the  agent, b u t no such evidence is here 
produced. I  th in k  th e  p rin c ip le  is  s im ila r to  th a t 
la id  dow n b y  courts  o f  e q u ity  in  cases where a 
so lic ito r, n o t au thorised  to  accept a no tice , is 
presum ed to  have passed to  h is  c lie n t a notice 
th a t  he has received. The ru le  is s ta ted  in  
Thompson v . Cartwright (9 L .  T . Rep. 138, a t  p. 
139 ; 33 B eav. 178, a t  p . 185) b y  S ir John  R o m illy ,
M .R . : “  I  take  th e  ru le  to  be, genera lly, th a t  the  
c lie n t m us t be trea te d  as ha v in g  had no tice  o f a ll 
th e  fac ts  w h ich , in  th e  same transac tion , have 
come to  th e  know ledge o f  th e  so lic ito r, and th a t  
th e  bu rthen  o f  p ro o f lies on h im  (the  c lie n t)  to  
show th a t  there  is a p ro b a b ility , a m oun ting  to  a 
m o ra l c e rta in ty , th a t  th e  s o lic ito r w o u ld  n o t have 
com m unica ted  th a t  fa c t to  h is c lie n t.”  The p re 
sum p tion  is  reb u tta b le  and in  Thompson’s case 
was rebu tted . The same general ru le  was again 
re ite ra ted  in  Sharpe v . Foy  (19 L .  T . Rep. 541 ; 
L .  R ep. 4 Ch. A p p . 35) and Cave v . Cave ; Chaplin 
v . Cave (42 L .  T . Rep. 7 3 0 ; 15 Ch. D iv . 639). 
I n  b o th  these eases the  a p p lica tio n  o f th e  ru le  was 
excluded b y  th e  special facts  ; in  th e  la t te r  case 
th e  so lic ito r was fra u d u le n t, a c ircum stance w h ich  
was he ld  to  re b u t th e  p resum ption. In  m y  op in ion  
a s im ila r p rin c ip le  shou ld  be he ld  to  a p p ly  in  
com m ercia l transactions in  th is  sense, th a t  in  the  
absence o f su ffic ien t evidence to  th e  co n tra ry , an 
agent a c tin g  fo r  h is p rin c ip a l in  a transac tion  b u t 
n o t au tho rised  to  accept fo r  h is p rin c ip a l a notice

in  regard to  m a tte rs  apperta in ing  to  th e  same 
transac tion  shou ld  be presum ed to  have acted in  
th e  usual w a y  o f  business b y  passing on th e  no tice  
to  h is p rin c ip a l.

I t  fo llow s fro m  a ll these considerations th a t  in  
m y  op in ion  th e  ju d g m e n t o f  th e  C ourt o f  A ppeal 
cannot be susta ined on th e  g round  on w h ich  i t  is 
based. B u t the  respondents are e n tit le d  to  support 
the  ju d g m e n t in  th e ir  fa v o u r on an y  f i t  and p roper 
grounds even th o u g h  those grounds are o th e r th a n  
those on w h ich  th e y  succeeded in  th e  C ou rt o f 
A ppea l, and to  do so e ith e r as to  the  w hole o f  the  
c la im  o r as to  an y  p a rt o f  i t .  T h e y  have acco rd ing ly  
p u t  fo rw a rd  an a lte rn a tive  case th a t  th e y  are n o t 
to  be he ld  liab le  in  an y  even t fo r  m ore th a n  16501. 
and  are e n tit le d  on th is  appeal to  succeed in  respect 
o f  th e  difference between th a t  sum and 2495Z. 19s., 
th e  am o u n t fo r  w h ich  ju d g m e n t was entered b y  
G oddard, J . To  exam ine th is  con ten tion  i t  is 
necessary to  re fe r b r ie fly  to  th e  find ings 
o f  th e  special referee as to  th e  damage sus
ta in e d  b y  th e  Rendal w h ile  in  th e  ice and  to  
th e  c ircum stances under w h ich  th e  damage was 
sustained.

The c la im  was based on th e  breach o f  con trac t 
b y  th e  respondents in  th a t  icebreaker assistance 
was n o t d u ly  supp lied  as requ ired  b y  th e  Ice 
Clause, w ith  the resu lt th a t  th e  Rendal was delayed 
in  g e ttin g  o u t in to  open w ater. She d id  n o t reach 
open w a te r u n t i l  th e  2 0 th  F eb ru a ry , 1934, whereas 
i t  has been found  th a t  w ith  p roper icebreaker 
assistance she cou ld  have reached open w a te r b y  
th e  17 th  Jan u ary , 1934. G oddard, J . fo u nd  n o t 
o n ly  th a t  the  sh ip  had suffered damage b y  reason 
o f th e  fa ilu re  on th e  p a rt o f th e  respondents to  
p rov ide  icebreaker assistance, b u t also th a t  th e  
respondents had  fa iled  to  show th a t  th e  same 
damage w o u ld  have been susta ined b y  th e  ship 
even i f  th e y  had p rov id e d  icebreaker assistance. 
H e  had  found  in  th e  case o f th e  Oddvar, w h ich  i t  
was agreed was on a ll fours w ith  th e  case o f  the 
Rendal, th a t  ice cond itions were g e ttin g  s tead ily  
worse a fte r  th e  earlie r p a r t  o f  January . I n  fa c t, in  
th e  period  up  to  th e  17 th  Ja n u a ry , no icebreaker 
assistance was supp lied  to  th e  Rendal between th e  
9 th  and 17 th  J a n u a ry  ; up  to  and on th e  9 th  
Ja n u a ry  i t  had  been supp lied  fo r  a few  hours on ly . 
None was supp lied  fro m  th e  18 th  J a n u a ry  to  the 
1st F eb ru a ry , o r fro m  th e  7 th  to  the  16 th  F eb rua ry , 
and a t o the r periods up  to  th e  20 th  F e b ru a ry  o n ly  
a t in te rm it te n t  tim es.

The special referee d is tingu ished  between 
pressure o r screw ing damage suffered w h ile  the  
sh ip  was be ing he ld  in  th e  ice, and  fo rw a rd  damage 
caused w h ile  she was m ov ing  ahead. As she was 
bound  to  m ove ahead anyhow , i t  was argued th a t 
she w o u ld  have sustained th e  same damage in  
any event, because even i f  she was delayed b y  the  
absence o f  icebreakers, s t i l l  she had to  proceed 
fo rw a rd  in  o rde r to  ge t o u t o f th e  ice. The 
respondents acco rd ing ly  contended th a t  the re  was 
no evidence on w h ich  i t  cou ld  be fo u nd  th a t  the  
cost o f  rep a ir in g  th e  fo rw a rd  damage and the  
consequentia l loss and expense c o n s titu te d  damage 
caused b y  th e  breach o f con trac t.

T he  special referee was n o t satisfied, as I  read 
his re p o rt, th a t  had  th e  vessel received proper 
icebreaker assistance an y  o f  th is  damage w ou ld  
have been sustained.

The learned judge  acco rd ing ly  entered judgm en t 
fo r  th e  w hole am oun t. As th e  C ourt o f  A ppeal 
re jected the  whole c la im  on th e  p re lim in a ry  po in ts , 
th e y  d id  n o t f in d  i t  necessary to  consider th is  
m a tte r  and y o u r Lo rdsh ips have n o t th e  benefit 
o f th e ir  assistance. B u t I  th in k  th e  judge  was r ig h t
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in  th e  course he took . In  m y  o p in io n  the  
respondents cannot escape l ia b i l i t y  fo r  a n y  p a rt 
o f  th e  damage unless th e y  can show a ffirm a tiv e ly  
th a t  th e  same damage m ust have occurred i f  there  
had  been no breach o f  con tra c t. There is n o th ing  
to  show th a t  a n y  ice damage w ou ld  have been 
suffered b y  th e  Rendal i f  she had been clear o f 
th e  ice, as she o ugh t to  have been, b y  th e  17 th  
Jan u ary . As fro m  th a t  tim e  th e  breach o f  con
tra c t  was in  fu l l  force and effect, and  th e  de lay 
in  th e  tra n s it  was in  constan t operation. Ice  
cond itions were s tead ily  g e ttin g  worse, and the  
Rendal was exposed to  these cond itions. E ven  
i f  she had to  traverse  anyhow  th e  same course, she 
d id  so a t  d iffe re n t tim es, under d iffe ren t w eather 
cond itions, w ith  th ic k e r  ice floes, and had to  pass 
ove r a w ide r area o f frozen w a te r as th e  severe 
fro s t con tinued . I n  m y  op in ion  under these 
circumstances a ll th e  ice damage, w ith o u t d is tin c tio n  
(except fo r  t r i f l in g  damage sustained on her in w a rd  
jo u rney), is p ro p e rly  a ttr ib u ta b le  to  the  breach o f 
co n tra c t, since so fa r  as appears, i t  was a ll caused 
w h ile  th e  breach was opera ting , as i t  necessarily 
operated fro m  th e  tim e  when th e  de lay com 
menced. I  a p p ly  here the  judge ’s fin d in g  in  the  
s im ila r  case o f  The, Oddvar, th a t  “  th e  vessel w ou ld  
have had qu ite  a good passage fo r  a w in te r  passage 
i f  she had been go t o u t and helped in  th e  earlie r 
p a r t  o f  Ja n u a ry .”

T he  co n tra c t here is in  m any respects d iffe re n t 
fro m  con trac ts  o f  carriage b y  sea under w h ich  sh ip 
owners have been he ld  liab le  fo r  u n ju s tif ie d  
d e v ia tio n  o r d e la y ; such a case was Davis v . 
Garrett (6 B in g  716, a t p . 724), where T in d a l, C.J. 
lays dow n a general p rin c ip le  : “  B u t we th in k  
. . . th a t  no w rong-doer can be a llow ed to  appor
t io n  o r q u a lify  h is ow n w rong  ; and th a t  as a loss 
has a c tu a lly  happened w h ils t h is w ro n g fu l ac t was 
in  opera tion  and force, and w h ich  is a ttr ib u ta b le  
to  h is w ro ng fu l act, he cannot set up  as an answer 
to  th e  ac tion  th e  bare p o s s ib ility  o f  a loss i f  his 
w ro n g fu l ac t had  never been done.”  H e  adds 
th a t  i t  m ig h t be d iffe re n t i f  i t  were shown th a t 
th e  same loss n o t o n ly  m ig h t have happened, b u t 
m u s t have happened, i f  th e  breach had  n o t been 
com m itted . A m ong  m odern statem ents o f  the 
same p rinc ip le , I  m ay  refer to  James M orrison  
and Co. L im ited  v . Shaw S av ill and A lb ion Company 
Lim ited  (13 Asp. M ar. L a w  Cas. 504 ; 115 L .  T . 
Rep. 508, a t pp. 510 &  512 ; (1916) 2 K .  B . 783. 
a t  p . 795 and p. 800) ; and I  la in  Steamship Company 
Lim ited  v . Tate and Lyle L im ited  (19 Asp. M ar. 
L a w  Cas. 62 ; 155 L .  T . R ep. 177, a t p. 182), where 
i t  was said th a t  “  th e  casua lty  m ust be deemed to  
have been caused b y  th e  d e v ia tio n , since i t  is 
im possible to  say th a t  th e  casua lty  w o u ld  have 
occurred i f  there  had  been no d e v ia tio n .”  The  
d e v ia tio n  had resu lted  in  de lay. O n th e  same 
p rinc ip le  in  th e  case o f ba ilm ents on land , th e  bailee 
w ho has u n ju s tif ia b ly  s h ifte d  th e  place o f ba ilm en t, 
is he ld  liab le  fo r  th e  loss o f th e  goods w h ile  in  the  
unauthorised  place, even th o u g h  he w o u ld  have 
had  a defence i f  th e  goods had  been lo s t b y  a 
s im ila r pe ri! w h ile  in  th e  place where under the 
co n tra c t th e y  should have been : (L ille y  v . 
Doubleday, 44 L .  T . Rep. 814 ; 7 Q. B . D iv .  510, 
and Gibaud v . Great Eastern Railway Company, 
125 L .  T . Rep. 76 ; (1921) 2 K .  B . 426). The 
p rinc ip le  is n o t lim ite d  to  cases where th e  defendant 
is a bailee, n o r has i t  m ere ly  th e  effect o f  d e p riv in g  
th e  de fendant o f  th e  benefit o f  co n tra c tu a l ex
cep tion, w h ich  i t  is he ld  cannot be app lied  to  a 
m anner o f  perform ance n o t con tem p la ted  b y  the  
con tra c t. T he  essence o f  th e  p rin c ip le  is th a t  
damage has been susta ined under cond itions

in v o lv in g  danger o the r th a n  and there fore  d iffe re n t 
fro m  th e  cond itions w h ich  w o u ld  have operated 
i f  th e  con tra c t had  been fu lf il le d  ; fo r  th e  conse
quences o f such cond itions th e  defendant is he ld  
liab le . The p rin c ip le  thus applies whenever th e  
breach o f co n tra c t has th e  consequence o f  exposing 
th e  su b je c t-m a tte r to  cond itions o f  r is k  d iffe re n t 
fro m  those w h ich  w o u ld  have operated i f  the  
con tra c t had  n o t been broken. T he  th in g  exposed 
to  th e  risks in  th is  case was a sh ip , w h ich , i t  is tru e , 
was in  th e  possession and c o n tro l o f  the  shipowner. 
The  c h a rte r-p a rty  exposed th e  sh ip  necessarily to  
ce rta in  sea perils , in c lu d in g  perils  o f  ice, b u t th e  
respondents’ breach o f  th e ir  ob lig a tio n  to  fu rn ish  
reasonably th e  means necessary fo r  th e  sh ip  to  
pass th ro u g h  th e  ice needlessly increased the  
hazards, so th a t  in  such a case when damage ensues 
a fte r  such a breach, th e  onus o f  p ro o f is sh ifted . 
The  defendant m us t show ( i f  he can) th a t  the re  m ust 
have been th e  same damage i f  th e  co n tra c t had 
n o t been broken. A  som ewhat analogous case is 
afforded b y  breach o f  a co n tra c t to  to w  a sh ip . 
T h is  again is an instance o f  a m a ritim e  adventure , 
in  w h ich , as in  a ll m a ritim e  adventures, fro m  th e ir  
na ture  there  are in vo lve d  sea perils  liab le  to  be 
aggravated b y  th e  breach. Such a case was 
The Cap Palos (15 Asp. M ar. L a w  Cas. 403, C. A . ; 
126 L .  T . Rep. 82 ; (1921) P . 458). T here  th e  
con tra c t was to  p rov ide  means o f  p ropu ls ion  ; 
here i t  is to  rem ove obstacles to  progression. 
T o  these and s im ila r cases th e  p rinc ip le  applies. 
B u t as is shown b y  th e  land  b a ilm en t cases, the  
mere fa c t th a t  th e  r is k  is changed w il l  be enough 
to  s h if t  the  onus on to  th e  defendant. I t  is, o f  
course, n o t im p lie d  th a t  eve ry  breach o f  a fu n d a 
m en ta l co n d itio n  o f a n y  co n tra c t fro m  w h ich  
damage is said to  "fo llow  necessarily th ro w s  th is  
onus on th e  co n tra c t breaker.

I n  m y  o p in io n , th e  ob jections o f  th e  respondents 
fa il.  There is no g round  fo r  a p p o rtio n in g  th e  
damages w h ich  G oddard, J . has awarded. I  th in k  
th a t  th e  appeal shou ld  be a llow ed, th e  ju d g m e n t 
o f G oddard, J . restored, and th a t  th e  appellants 
shou ld  have th e ir  costs o f th e ir  appeal to  th is  H ouse 
and in  the  courts below.

Lo rd  Maugham.— T h is  case raises questions o f 
d if f ic u lty  and  im portance  on w h ich  y o u r Lordsh ips 
have found  yourselves unable to  agree w ith  th e  
C ourt o f A ppea l, w ho reversed th e  decision o f  
G oddard, J . I  have had th e  advantage o f reading 
the  e laborate op in ion  o f  m y  noble and learned 
fr ien d , L o rd  W r ig h t,  w ith  w h ich  I  e n tire ly  c o n c u r ; 
and, b u t fo r  th e  respect I  bear to  th e  Lo rds Justices, 
I  should have been con ten t to  be silen t. As i t  is, 
I  sha ll endeavour to  s ta te  b r ie fly  in  m y  ow n la n 
guage th e  reasons w h ich  have led me to  th in k  
th a t  th e  appeal shou ld  be allowed.

I t  is needless to  restate th e  facts w h ich , i f  I  m ay 
say so, are m ost c lea rly  set o u t in  th e  op in io n  to  
w h ich  I  have referred. There are tw o  m a in  po in ts  
on w h ich  th e  respondents re ly . F irs t,  th e y  contend 
th a t  th e  le tte r  o f  th e  19 th  M arch , 1931, is n o t a 
c la im  in  respect o f  th e  m a tte rs  w h ich  are th e  
su b je c t-m a tte r o f  th e  present ac tion . Secondly, 
re ly in g  on clause 24 o f  th e  ch a rte r-p a rty , th e y  
say th a t  th e  le tte r  was n o t addressed to  o r  received 
b y  any person h a v in g  a u th o r ity  fro m  th e  charterers 
to  receive notice  o f  such a c la im , and as a co ro lla ry  
th e y  assert th a t  the re  is no evidence th a t  no tice  o f 
such a c la im  was in  fa c t received b y  th e  charterers 
o r  b y  an y  person on th e ir  behalf.

On th e  f irs t  p o in t the  C o u rt o f  A ppea l has he ld  
th a t  the  le tte r  was n o t a d e fin ite  no tice  o f  c la im . 
F o r m y  p a rt I  am  in  agreem ent w ith  th is  v ie w  i f
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i t  means th a t  th e  le tte r  lacks definiteness. B u t 
clause 24 o f  the  ch a rte r-p a rty  uses no ad jec tive  
in d ica tin g  precision as to  de ta ils  o r am ounts. I t  is, 
I  th in k , a su ffic ien t c la im  under the  clause i f  the  
sh ipow ner o r th e  charterer, as the  ease m ay be, 
ind icates th a t  there  w il l  be a c la im  in  respect o f  
an ind ica ted  head o f  damage a ris ing  fro m  a breach 
o f  a clause in  the  ch a rte r-p a rty . W ith  a ll respect 
to  th e  learned L o rds  Justices I  do n o t read the  
le tte r  as saying “  we m ay  o r m ay n o t m ake a c la im .”  
The  le tte r  uses the  w ords “  the  damage to  the  
sh ip  caused b y  th e  fa c t th a t  th e  ship was le f t  b y  
th e  icebreaker in  th e  ice .”  The  phrase ind icates 
1 th in k  to  a com m ercia l m an, as w e ll as to  a law yer, 
th a t  damage has in  fa c t been a c tu a lly  occasioned 
ow ing  to  a breach o f  th e  c h a rte r-p a rty  b y  the  
charterers, and the  d e fa u lt is c lea rly  a lleged in  the  
le tte r  to  be a breach o f  th e  Ice  Clause in  the  
ch a rte r-p a rty . The le tte r  is  dea ling sole ly w ith  the  
ch a rte r-p a rty , and th e  l ia b i l i t y  o f  the  charterers 
under i t .  I t  m us t be read in  th e  l ig h t  o f  th e  fa c t 
th a t  th e  w r ite r  refers in  th e  le tte r  to  th e  term s 
o f  the  ch a rte r-p a rty , and in  a l l  p ro b a b ility  has 
i t  before h im . H e  m u s t be ta ke n  to  be w e ll aware 
o f  clause 24. W h a t m eaning then  should be a ttached 
to  the  sentence, “  as a m a tte r  o f  re g u la r ity  . . . 
the  owners . . . reserve th e ir  r ig h t  to  c la im  com 
pensation fo r  th e  damage to  th e  ship caused b y  ”  
an alleged breach o f the  Ice  Clause b y  th e  charterers ? 
The  d if f ic u lty  I  have is to  see w h a t th e  sentence 
means i f  i t  is n o t a rese rva tion  o f  a c la im  based on 
a legal r ig h t  under sect. 24, and a reservation o f  a 
c la im  seems ex necessitate re i to  be a notice  o f th a t  
c la im . The le tte r  is a s tr ic t ly  business-like le tte r  
fro m  the  f ir s t  w ord  to  th e  las t, and one w ou ld  n o t 
expeet to  fin d  in  i t  a piece o f  c h a tty  in fo rm a tio n  o f 
l i t t le  in te res t to  th e  rec ip ien t and  o f no com m ercia l 
effect. The circum stance th a t  th e  agents o f  the  
charterers (agents fo r  a t  least some purposes) 
trea ted  the  le tte r  as a c la im  is  n o t I  th in k  s tr ic t ly  
re levan t to  th e  present question ; b u t I  confess to  a 
ce rta in  sa tis fac tion  in  fin d in g  th a t  these business 
people ta k in g  the  same v ie w  as th a t  above expressed 
trea te d  the  le tte r  as a c la im  under the  cha rte r- 
p a rty , and th o u g h t i t  w ise a t  once to  repud ia te  
th e  c la im  on beha lf o f  th e  charterers as n o t being a 
c la im  ju s tif ie d  under th e  ch a rte r-p a rty .

The second p o in t am ounts to  th is , th a t  the  body 
describ ing  its e lf  in  its  le tte rs  as “  the  U .S .S .R .’s 
T rade  D e lega tion  in  N o rw a y  (C harte ring  D e p a rt
m en t) ”  had no a u th o r ity  fro m  the  charterers to  
receive a no tice  under clause 24. The  charterers 
were c e rta in ly  “  E xpo rtles , Moscow,”  and the 
respondents, A rcos L im ite d , are liab le  o n ly  as th e ir  
agents under a c h a rte r-p a rty  made in  London  fo r 
charterers resid ing abroad, a l ia b i l i t y  w h ich  was 
a d m itte d  b y  th e  respondents and as to  w h ich  no 
question arises. The learned judges in  the  C ourt o f 
A ppea l assumed th a t  a notice  g iven  to  E xp o rtle s  
o r  to  its  au tho rised  agent w o u ld  be a su ffic ien t 
no tice  under clause 24, and I  see no reason fo r  
question ing  th is  v ie w  ; and th e y  then  w e n t on to  
consider w he ther “  th e  person to  w hom  th e  notice 
was g iven was d u ly  au tho rised  b y  the  p a r ty  con
cerned to  receive th e  no tice .”  To  quote fro m  the  
ju d g m e n t o f  Greene, L .J .,  he says : “  W hen I  say 
‘ d u ly  au thorised  ’ I  mean o f  course au thorised  in  
accordance w ith  th e  o rd in a ry  p rinc ip les  o f  th e  law  
o f  agency. The a u th o r ity  m ay be express, o r i t  
m ay  be general, p rov id e d  i t  is su ffic ie n tly  w ide to  
cover the  rece ip t o f  notice, o r i t  m ay  be an a u th o r ity  
w h ich  is to  be im p u te d  under th e  doc trin e  o f 
ho ld in g  o u t.”  W ith  th e  greatest respect fo r  the  
L o rd  Justice , i t  seems to  me th a t ,  w here one is 
dea ling  w ith  a question w he the r a no tice  handed to  
a person w ho is in  some respects an agent fo r  a

p r in c ip a l has reached th e  p rin c ip a l, there  is y e t 
ano the r p o ss ib ility .

In  such a case i t  m ay  w e ll be th a t  there  is a 
p resum ption  th a t  th e  agent has in  fa c t handed on  
th e  notice  to  th e  p rin c ip a l, o r, in  o th e r words, th a t  
th e  hand ing  o f  the  docum ent to  th e  agent is evidence 
fo r  the  ju r y  o r th e  judge  fro m  w h ich  th e y  o r  he m ay 
p ro p e rly  in fe r th a t  th e  docum ent has reached th e  
p rin c ip a l. T h is  p resum ption  o f  fa c t o r th is  evidence 
is rebu ttab le . The p rin c ip a l can g ive  evidence th a t  
the  docum ent never reached h im , and i f  believed, 
th e  notice— on th e  hypothesis th a t  i t  was n o t g iven 
to  a person au thorised  to  receive i t  on beha lf o f 
th e  p rin c ip a l— w ou ld  be trea te d  as ine ffective . 
B u t i f ,  as in  th e  present case, the p rin c ip a l prefers 
n o t to  ca ll evidence on the  p o in t, I  th in k  there  is 
eve ry  reason fo r  m a in ta in in g , in  a case where the 
p rob a b ilitie s  are a ll one w ay, th a t  the docum ent o r 
th e  notice  has reached th e  p rinc ipa l.

The f irs t question to  be considered is w he ther the  
ava ilab le  evidence is such th a t  the  co u rt o ugh t n o t 
to  in fe r th a t  i t  was w ith in  th e  general scope o f  the  
a u th o r ity  o f  th e  T rade  D e lega tion  in  N o rw a y  to  
receive th e  no tice  under clause 24. I  w i l l  n o t take  
u p  y o u r Lo rdsh ips ’ t im e  b y  repeating  the  various 
considerations w h ich  have led th e  noble L o rd  to  
the  conclusion th a t  th e  inference suggested is 
ju s tif ie d  b y  th e  facts. E xp o rtle s  expressly in 
s truc te d  N o rd isk  to  a p p ly  to  the  D e legation— in  
reference to  a c la im  a ris ing  under the  cha rte r- 
p a rty . The D elegation proceeded to  ac t as charterers’ 
agents a t Oslo, and to  contest in  the  N orw egian 
cou rts  a c la im  fo r  dem urrage under th e  charte r- 
p a rty . I  shou ld  lik e  to  add th a t  th e  acts o f  an 
agent m ay p ro p e rly  be looked a t  when th e  question 
a t  issue is as to  the  scope o f  h is a u th o r ity , p rov ided  
his agency is one o f a w e ll know n and continuous 
characte r ; and a fo rtio r i is  th is  the  case i f  the  
p rin c ip a l does n o t in te rvene  and repud ia te  the 
agent’s a u th o r ity  in  th e  course o f  a le n g thy  tra n s 
action , a lthough  circum stances are such th a t  there  
m us t be constan t com m unications between the  
agent and th e  p rin c ip a l. I  m us t there fore  agree 
w ith  m y  noble and learned fr ie n d  on th is  
question o f  th e  a u th o r ity  o f  th e  T rade  Delegation, 
and w ith  th e  reasons he has g iven  in  support o f 
h is v iew .

I  w i l l  ven tu re  to  add some observations on a 
question o f  considerable general im portance , 
nam ely, th e  a lte rn a tive  v iew  th a t, assuming there  
was no a u th o r ity  to  receive the  notice, there  is 
nevertheless evidence from  w h ich  th e  c o u rt m ay 
in fe r  th a t  i t  was tra n s m itte d  in  th e  usual and 
regu la r course o f  business to  E xpo rtles . I t  m ay  be 
w o rth  n o tin g  th a t  m odern business is conducted 
on th e  fa ith  o f a s trong  p ro b a b ility  th a t  the  general 
course o f  business and th e  usual p ractice  in  its  
conduct w i l l  be fo llow ed. The p rin c ip le  th a t  
there  is a p resum ption  o f  fa c t to  th e  same effect 
is one w h ich  is co n s tan tly  app lied  in  ou r la w  o f 
evidence. The  com m onest i l lu s tra tio n  is th a t  
connected w ith  th e  posting  o f  le tte rs  ; b u t m any 
illu s tra tio n s  cou ld  be g iven  to  show th a t  the  
p rinc ip le  is n o t confined to  o ffic ia l acts and is o ften  
app lied  in  o th e r cases. The cases o f  Lucas v. 
Novosilieski (1795, 1 Esp. 296) and Hetherington v . 
Kemp  (1815, 4 Camp. 193) are e a rly  instances. 
O the r cases are those re la tin g  to  th e  due execu tion  
o f  deeds and w ills . T h a t there  is a lik e  p resum ption  
o f  fa c t th a t  a m ercan tile  agent w il l  send o r hand 
on a notice  in tended  fo r  his p rin c ip a l received in  
th e  o rd in a ry  course o f  business— unless there  is 
some special reason, such as th a t  th e  agent was 
in te n d in g  some fra u d  in  th e  m a tte r  and there fore  
w ou ld  n o t be lik e ly  to  send on th e  notice— is in



ASPINALL’S M ARITIM E LAW CASES. 1 3 3

H. of L.] The Umtali. [Adm.

m y  op in ion  n o t open to  doub t. The eircum stance 
th a t  there  is a ce rta in  p a u c ity  o f  a u th o r ity  d ire c tly  
in  p o in t is due, I  th in k , m a in ly  to  the  fa c t th a t  i t  
is  genera lly  im possible fo r  th e  p rin c ip a l in  a m odern 
case where there  is adequate d iscovery o f  docu
m ents to  deny th e  rece ip t o f  the  notice. I  m ay, 
however, add to  th e  a u tho ritie s  referred to  by  
m y  noble and learned fr ie n d  L o rd  W r ig h t the  case 
o f  Macgregor v . K e ily  (1849, 3 E x . 794). I t  is 
tru e  th a t  i t  relates to  a ease n o t o f  a m ercan tile  
agent b u t o f  a servan t, b u t the  d is tin c tio n  is n o t 
im p o r ta n t fo r  th e  present purpose. The action  
was on an a tto rn e y ’s b i l l  fo r  lees due and payable 
b y  a c lien t, and i t  was necessary to  p rove  de live ry  
o f  the  b i l l  to  th e  de fendant before su it. A t  the  
t r ia l  i t  was p roved  by a w itness th a t  he w en t to  
th e  house where th e  defendant then  live d , saw a 
m an-servant a t  th e  door and de livered to  h im  the 
p la in t if f ’s b ill.  The t r ia l  judge , P o llock , C .B., 
ove rru led  the  ob jec tion  th a t  th is  was no p ro o f o f  a 
d e live ry  to  the  defendant. A  v e rd ic t was found 
fo r  th e  p la in t if f ,  leave being reserved fo r  the  
de fendant to  m ove to  en ter a v e rd ic t fo r  h im  i f  
th e  co u rt should be o f  op in ion  th a t  th e  mode o f 
d e live ry  d id  n o t support th e  issue. Parke, B ., 
w ho de livered th e  lead ing ju d g m e n t, a judge  o f 
g rea t eminence w ho was n o t a t  a ll averse fro m  a 
p u re ly  techn ica l p o in t, s ta ted  th a t  he was a t  firs t 
o f  a d iffe re n t op in ion  fro m  th a t  a t  w h ich  he had 
a rrive d . The m a te ria l p a rt o f  h is ju d g m e n t was in  
th e  fo llo w in g  te rm s (3 E x . a t  p . 797) : “  In  th is  
case the  b i l l  was le f t  w ith  a m an-servan t a t the 
door o f  the  de fendant’s residence— therefore , p re 
sum ably, th e  fa m ily  was in  to w n — and the  leaving  
th e  b i l l  w ith  th e  servan t affords a p resum ption  o f 
its  hav ing  reached the  m aster. The  fa c t o f  p u tt in g  
i t  in  th e  se rvan t’s hands is su ffic ien t to  co n s titu te  
th e  se rvan t the  agent o f  th e  p la in t if f  fo r  the 
d e live ry  o f  th e  b il l.  B u t  then , upon th is  issue the 
de fendant m ig h t ca ll the  servan t to  p rove  th a t  he 
never d id  de live r th e  b i l l  to  his m aster, in  w h ich  
ease the  p la in t if f  w ou ld  fa il in  show ing th a t  the 
se rvan t was th e  agent o f  his m aster fo r  the  purpose 
o f  rece iv ing  th e  b il l .  I  ow n I  do n o t th in k  th a t  
a  dom estic servan t is an agent fo r  th a t  purpose ; 
b u t the  question is, w hether the  fa c t o f d e live ry  to  
the  servan t m ay n o t be used as evidence o f  a 
d e live ry  to  th e  m aster. So, b y  sending the  b i l l  b y  
post, th e  p la in t if f  w ou ld  in  th e  same w a y  run  the 
r is k  o f  the  servan t being called to  say th a t  he never 
received i t .  F o r these reasons I  th in k  the  ve rd ic t 
was r ig h t . ”

E ven  i f  we assume fo r th e  present purpose th a t  
th e  T rade  D e legation in  N o rw a y  was n o t th e  d u ly  
authorised agent o f  E xpo rtle s  to  receive a notice 
under clause 24 I  th in k  the  circum stances deta iled  
b y  m y  noble fr ie n d  are a m p ly  su ffic ien t to  ju s t ify  
th e  fin d in g  th a t  th e  sending o f  th e  le tte r  o f  the 
19 th  M arch, 1931, to  the  T rade  D e lega tion  in  
N o rw a y  was evidence fro m  w h ich  th e  c o u rt m ig h t 
in fe r  th a t  E xp o rtle s  received the  notice. I t  is 
reasonably p la in  th a t  i f  th e  T rade  D e legation had 
no a u th o r ity  to  accept such a notice and d id  no t 
in te n d  to  fo rw a rd  i t ,  th e y  ought, accord ing to  the 
o rd in a ry  standards o f  com m ercia l dealing, to  have 
so in fo rm e d  th e  w rite rs  o f  th e  le tte r. The corre
spondence and  the  events show th a t  th e y  m ust 
have been in  constan t com m un ica tion  w ith  
E xpo rtle s  and th a t  th e y  were p u rp o rtin g  to  have 
a u th o r ity  to  repud ia te  (am ongst o thers) th e  c la im  
fo r  ice damage. T h e ir  le tte r  o f th e  21st M arch, 
1931, cou ld  o n ly  be regarded as grossly m isleading, 
i f  n o t a c tu a lly  d ishonest, i f  we are to  assume, one, 
th a t  th e y  were n o t au thorised  to  accept th e  notice 
and, tw o , th a t  th e y  d id  n o t in te n d  to  fo rw a rd  i t  to

E xpo rtles . N o r  w ou ld  th e y  be p e rfo rm ing  th e ir  
obvious d u ty  to  th e  la tte r  i f  th e y  so acted ; fo r  no 
m ercan tile  f irm  cou ld  p ro p e rly  take  th e  responsi
b i l i t y  o f  re fus ing  to  tra n s m it such a notice  to  
E xp o rtle s , since th e y  cou ld  n o t know  th a t  the 
notice  w ou ld  n o t b in d  E xpo rtles , and i t  is a lm ost 
incred ib le  th a t  th e y  w ou ld  take  th e  r is k  o f  g re a tly  
p re ju d ic in g  E xp o rtle s  i f  and when th e  question o f 
ice damage to  h u ll should come before a legal 
tr ib u n a l. I  am  there fore  unable to  m ake th e  
strange conjectures w h ich  in  m y  v ie w  are necessary 
in  o rde r th a t  th e  conclusion m ay  be a rr ive d  a t  th a t  
E xpo rtle s  d id  n o t receive th e  notice.

I  do n o t feel th a t  I  can use fu lly  add a n y th in g  to  
w h a t has fa llen  fro m  m y  noble and learned fr ien d  
on th e  question o f  q u a n tu m  o f  damage. I  agree 
w ith  the  op in ion  th a t  the  appeal should be allowed, 
and th a t  the  ju d g m e n t o f  G oddard, J . shou ld  be
restored. . , „  ,Appeal allowed.

Solic ito rs fo r  th e  appellants, Sincla ir, Roche, and 
Temperley.

S olic ito rs fo r the  respondents, Middleton, Leans, 
and Clarke.

-Supfeme Court of |ubicatuee.
— ♦ — —

HIGH COURT OF JUSTICE.

P R O B A T E ,  D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

J u ly  12, 13, 14, 15, 16 and  21, 1937.

(B e fo re  B u c k n i i x , J .  ass is ted  b y  E ld e r  B re th re n  
o f  T r in i t y  H o u se .)

T he  U m ta l i-  (a)

C o llis ion  in  St. Clement's Reach, R ive r Thames, 
ju s t  below Stone Ness P o in t— Down-going  
vessel and up-com ing vessel approaching each 
other at high speed on the south side o f m id - 
channel— P o rtin g  by down-going vessel, star
boarding by up-com ing vessel— F a ilu re  to 
pass port-to -port— F a ilu re  o f up-com ing vessel, 
navigating against the ebb-tide, to “  ease her 
speed o r stop on approaching . . . bend . . .”  
P o rt o f London R iver By-law s, 1914-1934 , 
by-laws  4  (a ) and  33.

T h is  was a c la im  by the Donaldson South  
A m erican  L in e  L im ited , o f Glasgow, owners 
o f  the steamship C. (6863 tons gross) against 
Messrs. B u lla rd , K in g , and Co. L im ited , o f  
London, owners o f the steamship U .  (8158 tons 
gross) fo r  damages in  respect o f a co llis ion  
between the C. and  U . ,  which occurred on the 
m orn ing  o f the With M a y ,  1937, in  St. Clement's 
Reach, R ive r Thames, o ff Greenhithe, about 
two cables below Stone Ness P o in t and to the 
north  o f m id-channel. The. stem o f the U . 
came in to  contact w ith  the p o rt side o f the C.

(a) Reported by J. A. PETRIE, Esq., Barrister-at-Law.
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in  the w ay o f the C .’ s engine room, and both 
vessels were so severely damaged that they had 
to be beached. The damage sustained by the C. 
and her cargo were in  the neighbourhood o f 
100,000?. The facts  fo u n d  by the learned judge  
as f a r  as the nav igation  o f the vessels was 
concerned, were as fo llo w s : The  C . was 
proceeding u p -r iv e r to the south o f m id-channel 
and against the tide, which was a quarter ebb 
and o f about one knot's force. The  U .  was 
proceeding dow n-river fro m  the north , in  her 
awn water. Each vessel was in  charge o f a 
d u ly  licensed T r in i ty  House p ilo t,  and u p  to 
w ith in  h a lf  a m ile  o f the co llis ion  which occurred 
to the no rth  o f m id-channel, and about two 
cables below the bend a t Stone Ness P o in t, was 
doing about ten knots over the ground. A t  h a lf  
a m ile  ap a rt the U .  sounded two short blasts, 
ported her wheel, and p u t her engines to h a lf
speed ahead, the C. being then f in e  on the U . ’ s 
p o rt bow. The  C. rep lied  w ith  one short blast 
and repeated tha t s igna l ten seconds later, 
in d ic a tin g  that she was d irecting  her course to 
starboard, but the TJ. continued to go to po rt. 
The  C. subsequently p u t her wheel ha rd  a- 
starboard and  again sounded one short blast. 
W hen the vessels were 1000f t .  ap a rt the U . 
p u t  her engines f u l l  speed astern, but at 
co llis ion  her speed was s t i l l  five  knots, w h ils t the 
C ., although approaching a bend in  the rive r, 
never reduced her speed at a l l  f ro m  the tim e the
U . was f ir s t  round ing  the p o in t u p  to the actual 
im pact.

H e ld , on the above fin d in g s , (1 ) that the C. was at 
f a u lt  (a ) f o r  a breach o f by-law  33 o f the P o rt o f 
London R iv e r B y-law s, 1 9 1 4 -1 9 3 4 , which, 
provided that meeting vessels should, unless the 
special circumstances made departure fro m  that 
by-law  necessary, pass port-s ide to port-side, 
each vessel keeping to that side o f m id-channel 
which la y  on her starboard hand ; and  (b )  fo r  
breaking the new by-law  4  (a ) according to 
w hich  “  every steam vessel nav igating  against 
the t id a l stream shall, i f  necessary, in  order to 
a m id  r is k  o f co llis ion  ease her speed or stop on 
approaching o r when round ing  a p o in t or 
sharp bend so as to a llow  any vessel nav igating  
w ith  the t id a l stream to pass c le a r." On seeing 
the U .  coming down, the C. should have got 
over to her own p rope r side and on approaching  
the bend i t  was her du ty  to ease her speed ; 
(2 )  that the U .  was at fa u lt  f o r  sounding two 
short blasts and p o rtin g  when there was no 
necessity to do so— a deliberate breach o f by-law  
33— and fo r  shaping to pass the C. starboard to 
starboard a fte r the C. had sounded one short 
blast and had begun to go to starboard. H is  
Lo rdsh ip  accordingly fo u n d  both vessels to 
blame in  equal degrees.

Damage by collision.
The p la in tif fs  were the  D onaldson S outh  Am erican  

L in e  L im ite d , o f  Glasgow, owners o f th e  steamship 
Corrientes (6863 tons gross). The  defendants were 
Messrs. B u lla rd , K in g , and Co. L im ite d , o f 
London , owners o f  the  steam ship V m ta li (8158 tons 
gross). The co llis ion  occurred s h o rtly  before 
7 a.m. B .S .T . on the  16 th  M ay, 1937, in  fine  and

clear w eather, in  S t. C lem ent’s Reach, R iv e r  
Thames, a bou t tw o  cables below Stone Ness P o in t. 
The facts as found  b y  th e  learned judge  appear 
in  th e  headnote, and are fu l ly  set o u t in  h is 
L o rd s h ip ’s ju d g m e n t.

R. F . Hayward, K .C . and O. L . Bateson, fo r  the  
p la in tiffs .

G. St. C. Pilcher, K .C ., H . G. W illm er, and  
P. Buckn ill, fo r  th e  defendants.

B uckn ill, J.— T h is  case arises o u t o f a co llis ion  
between the  steam ship Corrientes and the  steam ship 
Um tali, a l i t t le  below  Stone Ness P o in t in  th e  
Thames la s t W h it  Sunday about 6.55 a.m . B .S .T . 
The  Corrientes was proceeding up r iv e r, th e  Um tali 
Was proceeding dow n r iv e r. Each sh ip  was in  
charge o f  an experienced T r in i ty  House p ilo t. 
The w eather was fine and clear w ith  l ig h t  n o rth e r ly  
a irs, and th e  t id e  was th e  f irs t  q u a rte r ebb and 
a bou t a k n o t in  force. There were no o the r vessels 
in  the  v ic in i ty  under w ay, so th a t  th e  vessels had 
a c lear space fo r  m anœ uvre. The co llis ion  caused 
v e ry  serious damage to  each vessel, and p a rtic u la r ly  
to  th e  Corrientes. The stem  o f the  Um tali p ierced 
th e  p o r t  side o f  th e  Corrientes in  th e  w a y  o f  th e  
stokehold , and in  consequence th e  stokeho ld  and 
engine room  were a lm ost im m e d ia te ly  flooded. 
One m em ber o f  th e  engine room  s ta ff on d u ty  was 
drow ned and th e  o thers ju s t  escaped w ith  th e ir  
lives. V e ry  s h o rtly  a fte r the  co llis ion  the  Corrientes 
was beached a bou t 250 ft. to  the  sou thw ard  o f Stone 
Ness L ig h t.  Nos. 4 and 5 ho lds were flooded, and 
she rem ained on th e  beach fo r  some days and  was 
e ve n tu a lly  pa tched and ta ke n  aw ay fo r  repairs. 
The  m a te ria l damage done b y  th e  co llis ion  to  th e  
stem  and bows o f  th e  Um tali was also heavy.

The Corrientes is a single screw steam ship o f  
6863 tons gross and 419 ft. long , f it te d  w ith  steam 
tu rb in e  engines. H e r  d ra f t  was about 2 6 ft. 4 in . 
fo rw a rd  and 27 ft. a ft .  The  Um tali is a tw in  screw 
steam ship o f  8158 tons gross and 4 68 ft. long, 
f it te d  w ith  t r ip le  expansion engines and a 
tu rb in e . H e r d ra f t  was a b o u t 25 ft. fo rw a rd  and 
2 6 ft. a ft .

The evidence g iven  b y  those in  charge o f th e  
Corrientes was th a t  th e  Corrientes was com ing  u p  
St. C lem ent’s Reach a t  fu l l  speed a t  eleven kno ts  
and in  a bou t m ids tream  a l i t t le  to  th e  n o rth w a rd  
o f i t .  T he y  s ighted th e  Um tali over th e  land  in  
L o n g  Reach on the  s ta rboard  bow and about 
one-and-a-ha lf m iles aw ay. The  Um tali was 
com ing  dow n on th e  sou th  side o f  th e  r iv e r  in  
he r p roper w a te r, and was approach ing  Stone 
Ness P o in t. T he  Corrientes proceeded on a t  fu l l  
speed up S t. C lem ent’s R each on a course o f about 
S .W .jrW . m agnetic, a lth o ug h  th e  helm sm an was 
in  fa c t n o t s teering b y  compass b u t b y  ob jects 
on the  land , and ke p t in  abou t m id -r ive r.

W hen th e  Corrientes was about o ff B e ll W h a r f  
and  th e  Um tali was a l i t t le  above th e  p o in t and 
a bou t h a lf  a m ile  aw ay and h a lf  a p o in t on the  
sta rboard  bow, and  had th e  Corrientes on he r p o rt 
bow, th e  Um tali gave a w h is tle  signal. The p ilo t  
said he was n o t de fin ite  w h a t th e  w h is tle  was, 
w he ther i t  was a single b las t o r a tw o -b la s t signal- 
B y  th is  t im e  th e  Um tali had  s ta rte d  to  round  
Stone Ness P o in t under p o rt wheel and was heading 
a bou t E . b y  N . The  p ilo t  sounded one sho rt b last 
in  rep ly , and th e  wheel was p u t to  s ta rboard  b y  
h is order. U p  to  th is  t im e  th e  Um tali was round ing  
Stone Ness in  a no rm a l w ay , b u t a bou t th e  t im e  the  
Corrientes sounded he r sho rt b last th e  Um tali 
increased he r sw ing to  p o rt, and th e  p ilo t  o f  the  
Corrientes then  gave ano ther s ignal o f  one sh o rt
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b last. The in te rv a l between the  tw o  signals o f 
one sho rt b las t g iven  b y  the  Corrientes was about 
ten  seconds. The Um tali rep lied  to  th is  second 
s igna l o f  one sho rt b last fro m  th e  Corrientes w ith  one 
s h o rt b las t and appeared fo r  a m om ent to  ease 
he r sw ing, b u t then  again s ta rte d  to  sw ing to  po rt. 
T he  vessels were then  a bou t 1500ft. to  2000ft. 
a p a rt. The Corrientes was s t i l l  go ing a t her fu l l  
speed o f  eleven kno ts, and th e  Um tali appeared 
to  be com ing dow n a t  a bou t th e  same speed— so 
th a t  th e y  were closing on one ano the r a t  th e  ra te  
o f  a bou t 2200ft. a m inu te .

V e ry  s h o rtly  a fte r the  Um tali sounded one sho rt 
b las t the  m aste r o f  the  Corrientes gave th e  o rder 
hard -a -s ta rboard  and the  w h is tle  o f  th e  Corrientes 
was again sounded one sho rt b last. The  helm sm an 
o f  th e  Corrientes said th a t  th is  o rde r b y  th e  m aster 
was g iven  a m a tte r  o f seconds a fte r  the  o rde r o f 
the  p ilo t,  and the  sh ip  had then  gone o ff a bou t a 
p o in t. The E ld e r B re th re n  advise me th a t  th is  
a lte ra tio n  o f  one p o in t m ig h t take  place in  about 
t h i r t y  seconds. W hen th e  wheel was p u t hard-a- 
s ta rboard  the  Corrientes swung ra p id ly  to  starboard. 
T he  Um tali again blew  one sho rt b last, b u t con
tin u e d  to  sw ing to  p o rt. The vessels were now 
900 ft. a p a rt and the  m aster o f th e  Corrientes p u t 
the  te legraph  to  stop fo r  a m om ent b u t the  p ilo t  
said, “  N o, keep her go ing,”  and he p u t th e  te le 
graph down to  fu l l  ahead again. The p ilo t ’s 
reason fo r  th is  was th a t  the  Um tali had sounded 
one sho rt b las t and th e  p ilo t  expected he r to  
con fo rm  to  th is  signal and to  come to  s tarboard 
a lth o ug h  she was in  fa c t sw ing ing to  p o rt. The 
n e x t signal fro m  the  Um tali was th ree  sh o rt blasts 
w hen she was a bou t 450 ft. away. The Corrientes 
again  rep lied  w ith  one sho rt b last, b u t v e ry  sh o rtly  
a fte rw ards th e  vessels co llided  a t  an angle o f s ix 
po in ts  lead ing a f t  on the  Corrientes. Im m e d ia te ly  
before the  co llis ion  th e  m aster o f  th e  Corrientes 
gave the  o rder ha rd -a -po rt, and then  a t th e  co llis ion  
th e  wheel was p u t am idships. The steam  then  
fa ile d  ow ing  to  th e  flood ing  o f  th e  stokehold, and 
th e  ship ceased to  steer.

The helmsm an o f  the  Corrientes, whose evidence 
•on th is  p o in t seemed to  me to  be re liab le , said th a t  
under the  orders o f  s ta rboard  and hard-a -sta rboard  
the  vessel pa id  o ff a bou t fo u r to  five  po in ts  
a ltogether. I f  th e  Corrientes was heading S.W.-JW. 
before she s ta rte d  to  s ta rboard  th is  w ou ld  b ring  
her head to  a bou t W . b y  N . a t co llis ion . I  fin d  
th a t  th is  was a p p ro x im a te ly  her heading a t the 
co llis ion. The angle o f  the  b low  being s ix  po in ts  
lead ing a f t  on th e  Corrientes, the  lead ing o f  the  
U m tali a t co llis ion  was about N .E . b y  N ., and  I  
f in d  th a t  these were the  headings o f  th e  tw o  ships 
a t  co llis ion , Corrientes W . b y  N . and Umtali
N .E . b y  N .

A cco rd ing  to  th e  p ilo t  o f th e  Corrientes the  
co llis ion  was a bou t 800 ft. to  the  eastward o f  Stone 
Ness P o in t and about 800ft. to  the  n o rth w a rd  o f 
m id -nav igab le  channel. T h a t is th e  case o f  the  
Corrientes.

I t  m us t now  be com pared w ith  th e  evidence 
g iven b y  those in  charge o f  th e  Um tali to  see 
how  fa r  there  is any agreem ent between the  tw o  
sides.

A cco rd ing  to  th e  evidence o f  those in  charge 
o f th e  Umtali, the  Um tali was proceeding down 
L ong  Reach and approach ing Stone Ness on the 
south  side o f  m id-channe l a t a speed o f abou t seven 
kno ts o r perhaps a l i t t le  m ore. T he y  saw the 
Corrientes on the  p o rt bow  over th e  land  about 
one -and-a-ha lf m iles aw ay, and as th e y  came on 
th e  p ilo t  fo rm ed the  im pression th a t  the  Corrientes 
"Was n a v ig a ting  w e ll over in  th e  S outh  Channel,

and he acco rd ing ly  p u t  h is engines a t  half-speed 
and sounded tw o  sho rt b lasts. A cco rd ing  to  the  
engine room  m ovem ent book o f  th e  Um tali the  
o rder half-speed was a t 5.47. T h is  book does n o t 
in  te rm s record th e  co llis ion , b u t  th e  fu ll-as te m  
order s h o rtly  before the  co llis ion  was a t 5.49.

W hen th e  Um tali sounded tw o  sho rt blasts she 
was ju s t  s ta rtin g  to  p o rt round  th e  bend. The 
Um tali a t  th a t  t im e  was a b o u t 700-800 ft. above 
th e  Worcester, and shaping to  pass a bou t 700 - 
800ft. o u t fro m  th e  south  shore. W hen the  
Um tali sounded tw o  sho rt blasts th e  p ilo t  said th a t  
the  Corrientes was a bou t h a lf  a m ile  aw ay, o r 
perhaps a l i t t le  m ore, and about q u a rte r p o in t on 
her s ta rboard  bow  and show ing her s ta rboard  side 
to  h im . The Corrientes a t  th a t  t im e  was com ing 
u p  a l i t t le  m ore th a n  100 ft. outs ide th e  low er 
Swanscombe B u o y  and was heading s tra ig h t up  
th e  reach w ith  he r masts s lig h t ly  open to  the 
Umtali.

The parties  there fo re  agree th a t  th e  Um tali was 
th e  f irs t  vessel to  sound a s ignal. M r. H a yw a rd , on 
b e h a lf o f  th e  Corrientes, said he m ust concede 
ha v in g  regard to  a ll the  evidence th a t  th is  signal 
was tw o  sho rt b lasts. The pa rties  fu r th e r  agree 
th a t  when th is  s ignal was g iven  th e  vessels were 
about h a lf  a m ile  apa rt, and th a t  th e  vessels were 
approach ing one ano the r w ith  th e  Um tali on th e  
sta rboard  side o f th e  Corrientes and w ith  th e  
Um tali a b o u t to  a lte r course to  p o r t  to  ro u n d  th e  
P o in t.

The vessels were also, in  fa c t, approach ing one 
ano ther on th e  U m tali’s a d m itte d  speed a t  1800ft. 
a m in u te , so th a t  h a lf  a m ile  w o u ld  be covered b y  
them  i f  the  jo in t  speed is re ta ined  in  a bou t one-and- 
th ree -q ua rte r m inutes. W here th e  pa rties  disagree 
is  as to  the  pos ition  o f  the  Corrientes a t th is  tim e . 
The Um tali's  p i lo t  p u ts  the  Corrientes fine on h is 
s ta rboard  bow  and r ig h t  outs ide o f, and to  the  
sou thw ard  o f, th e  deep-water channel, and  about 
100ft. fro m  th e  southern edge.

T a k in g  the  w id th  o f  the  navigable  channel in  the  
v ic in ity  o f B e ll W h a rf fo r  th e  ty p e  o f  vessel o f  the  
Corrientes a t th e  then  state o f  t id e  a t  a p p ro x im a te ly  
five  cables, the  Corrientes, i f  in  m id-channel, as her 
p ilo t  says, w ou ld  be a bou t 1500ft. outs ide the  
southern edge o f  the  navigable  channel. H e r 
pos ition  a t th is  tim e  is there fo re  one o f  the im p o r
ta n t  issues in  th e  case. The p ilo t  o f  th e  U m ta li’s 
ju s tif ic a tio n  fo r  sounding tw o  sh o rt b lasts, w h ich  
was an in v ita t io n  to  the  Corrientes to  depart fro m  
by-law  33, was tw o -fo ld . One ju s tif ic a tio n  was 
th a t  i f  he had starboarded h is wheel he w ou ld  have 
gone inside the  Swanscombe B u o y  i f  the  Corrientes 
had ke p t her pos ition , a lthough  he a d m itte d  i t  
w ou ld  n o t be im possible to  pass he r p o rt to  p o rt 
i f  th e  Corrientes had eased her speed and sounded 
one sho rt b las t in  good tim e  and the  Um tali had 
eased he r speed. H is  o th e r ju s tif ic a tio n  raises the  
m ost acute con trove rsy  in  th e  case. I t  is th is . The 
p ilo t  o f the  Um tali says th a t  the  Corrientes answered 
h is tw o  sho rt blasts n o t w ith  one sho rt b las t b u t tw o  
sho rt b lasts, w h ich  were a clear and de fin ite  
po rtw hee l signal and the reby  accepted his in v ita 
t io n  to  break th e  b y -law  and to  pass sta rboard  to  
s tarboard. T h a t is ano ther im p o r ta n t issue in  
th e  case.

C on tinu ing  w ith  th e  case made b y  those in  charge 
o f the  Umtali, her p ilo t  said th a t  a fte r tbe  Corrientes 
sounded tw o  sho rt blasts in  re p ly  to  h is signal the  
wheel o f  the  Um tali was p u t to  p o rt, and  when her 
head had gone o ff abou t h a lf  a p o in t to  p o rt the  
wheel was then  steadied so th a t  the  vessels should 
pass a ll c lear s ta rboard  to  s ta rboard. The vessels 
then  approached sta rboard  to  s tarboard, b u t when
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th e  Corrientes was about 900 ft. aw ay th e  Corrientes 
sounded one sho rt b last, a lth o ug h  a t  th a t  tim e  
she was com ing s tra ig h t up  th e  reach on the  Um tali s 
sta rboard  side w ith  her s ta rboard  side w e ll open 
to  h im  and th e  Corrientes th e n  a lte red  he r course 
to  s ta rboard  arid  crossed th e  bows o f  th e  Umtali 
fro m  sta rboard  to  p o rt. The  U m tali’s engines 
were im m e d ia te ly  stopped and p u t  fu ll-speed astern, 
and  th ree  sho rt blasts were sounded and the  wheel 
was steadied, b u t th e  co llis ion  occurred. The 
vessels a t co llis ion  were to  th e  sou thw ard  o f m id 
channel, and between Stone Ness P o in t and  the 
E m p ire  Paper M ills  J e t ty ,  and a bou t 800ft. outside 
th is  je t ty .  The  p ilo t  sa id th a t  th e  engines o f the 
Um tali were reversing one-and-a-ha lf to  tw o  
m inutes before th e  co llis ion , and a t  co llis ion  the 
Um tali had a speed o f abou t th ree  kno ts, and was 
heading a bou t E .N .E ., and  th e  Corrientes was 
heading a bou t N .W . b y  W . In  o the r w ords, the  
Um tali was heading p ra c tic a lly  dow n th e  reach, 
and  th e  Corrientes was w e ll angled to  th e  n o rth  
shore. T h a t is th e  case made on beha lf o f  the  
Umtali.

There is, there fo re , a w id e  d iscrepancy as to  the 
pos ition  o f  the  Corrientes com ing  up  th e  r iv e r  and 
as to  the  w h is tle  signals g iven  and heard b y  each 
vessel, and as to  th e  place o f  co llis ion  and as to  the 
heading o f th e  vessels a t  co llis ion , and as to  the 
speed o f  th e  Um tali a t  th e  t im e  o f  co llis ion .

A f te r  considering a ll th e  evidence and the 
p ro b a b ilitie s  o f  th e  case, and a fte r discussing the  
m a tte r  fu l ly  w ith  th e  E ld e r B re th re n , these arc 
m y  find ings o f fa c t on these issues.

W hen th e  Um tali sounded he r f ir s t  signal the  
Corrientes was com ing  u p  S t. C lem ent’s Reach a 
l i t t le  to  th e  sou thw ard  o f  m id -r iv e r  and a l i t t le  
below th e  low e r Swanscombe B uoy , and was 
steering a course o f  S .W . b y  W .

The Um tali was com ing  dow n on he r p roper side 
a t  a  speed o f  a bou t n ine kno ts  th ro u g h  th e  w a te r 
and was ga the ring  w a y  w ith  engines a t fu ll-speed 
ahead. The  tw o  ships were, there fo re , each doing 
a bou t th e  same speed ove r th e  ground, nam ely, 
te n  kno ts. W hen the  vessels were about h a lf  a m ile  
a p a rt, the  Um tali sounded tw o  sh o rt blasts and 
po rted  her w heel, and he r engines were p u t h a lf
speed ahead. A t  th is  tim e  th e  Corrientes was fine 
on th e  p o rt bow  o f  th e  Umtali, and th e  Um tali 
was fine  on th e  s ta rboard  bow  o f  the  Corrientes, 
and the  vessels were on headings w h ich , i f  con
tin u e d , w o u ld  c u t one ano ther a t  an angle o f  abou t 
tw o  po in ts .

The Corrientes answ'ered th e  Um tali’s s ignal o f 
tw o  sho rt b lasts w ith  one sho rt b last, and about 
te n  seconds a fte r  her f ir s t  s ignal the  Corrientes 
again sounded one sho rt b last. T h is  second signal 
was g iven  before th e  Corrientes had made m uch 
noticeable tu rn  to  s ta rboard  under th e  sta rboard  
wheel order. The p ilo t  o f th e  Um tali then  ordered 
th e  wheel am idsh ips. H e  d id  n o t sound a sho rt 
b las t as alleged b y  those on th e  Corrientes. V e ry  
sh o rtly  a fte rw ards, seeing th a t  th e  Corrientes was 
tu rn in g  to  s ta rboard  o r co n tin u ing  to  so tu rn , the 
Um tali again a lte red  course to  p o rt. T h is  
m anœ uvre was denied b y  those in  charge o f  the 
Um tali, b u t I  am  satisfied th a t  some action  was 
taken  on board he r w h ich  had  th is  effect, p rob a b ly  
by  use o f th e  engines as w e ll as he lm . A lm ost 
im m e d ia te ly  a fte rw ards th e  wheel o f th e  Corrientes 
was p u t ha rd -a -sta rboard , and one sho rt b las t was 
again sounded on her w h is tle . B y  th is  tim e  th e  ships 
were a p p ro x im a te ly  1000ft. a pa rt, and the re  was 
im m in e n t r is k  o f  co llis ion  and b o th  engines o f  the 
Um tali were stopped and v e ry  sh o rtly  a fterw ards 
p u t fu ll-speed astern, and the  w h is tle  was sounded

th ree  sho rt blasts. I t  is im possible to  say how  m uch 
speed was taken  o ff the  Um tali b y  reversed engines 
before co llis ion . I  th in k  her speed was substan tia l 
a t  co llis ion , b u t had been som ewhat reduced, 
p ro b a b ly  to  a bou t five  kno ts, hav ing  regard to  the  
na tu re  o f th e  damage. The speed o f the  Corrientes 
was s t i l l  a bou t eleven knots.

E ach  vessel a lte red  in  a ll abou t fo u r po in ts  under 
p o rt and s ta rboard  wheels respective ly  fro m  the 
t im e  when th e  Um tali sounded her s ignal o f tw o  
sho rt blasts and ported . The  co llis ion  occurred 
to  th e  n o rth w a rd  o f m id -r iv e r  and about tw o  cables 
below th e  Stone Ness L ig h t ,  b u t n o t so fa r  over 
as the  Corrientes p ilo t  asserted.

On these find ings o f fa c t i t  appears c lear to  me. 
and th e  E ld e r B re th re n  so advise me, th a t  bo th  
vessels are to  b lam e fo r  the  co llis ion . The  
Corrientes is  to  blame fo r  breach o f  b y -law  33 and 
th e  new b y -law  4 a . These by-law s are in  th e  
fo llo w in g  te rm s :

“  3 3 . E v e ry  steam vessel proceeding up  o r  
down the  r iv e r  sha ll when i t  is safe and practicab le  
keep to  th a t  side o f  m id -channe l w h ich  lies on 
th e  sta rboard  side o f such vessel and when tw o  
steam  vessels proceeding in  opposite d irections 
th e  one u p  and  the  o the r down th e  r iv e r  are 
approach ing each o th e r so as to  in vo lve  r is k  o f 
co llis ion  th e y  sha ll pass p o r t  side to  p o rt side 
unless th e  special circum stances o f th e  case m ake 
departu re  fro m  th is  b y -la w  necessary.”

“ 4. (a) E v e ry  steam  vessel na v ig a ting  against 
th e  t id a l stream  shall, i f  necessary, in  o rder to- 
a vo id  r is k  o f co llis ion , ease he r speed o r s top o n  
approach ing o r when round ing  a p o in t o r sharp- 
bend so as to  a llow  any vessel na v ig a ting  w ith  the 
t id a l stream  to  pass clear o f her.”
On m y  find ings the  Corrientes was n o t com ing up 

on her s ta rboard  side o f m id-channe l a lthough  i t  
was q u ite  safe and  p racticab le  fo r  her to  do so. 
W hen th e  Corrientes saw the  Um tali com ing  down 
she should a t once have taken  steps to  ge t ove r to  
he r p roper side. B e ing  on he r w rong  side, the re  
was a r is k  o f co llis ion  w ith  the  Um tali w h ich  was 
com ing dow n on he r p roper side, a t  an y  ra te , so 
long as th e  Corrientes stayed where she was, and 
approached the  p o in t a t  he r fu l l  speed, and i t  was, 
there fo re , th e  d u ty  o f  th e  Corrientes to  ease her 
speed on approach ing Stone Ness u n t i l  she had go t 
in to  her p roper w a te r and the  vessels were in  a 
pos ition  to  pass p o rt to  p o rt w ith  a safe m arg in  
in  accordance w ith  b y -law  33. Q u ite  a p a rt fro m  
b y -law  4 a , the  E ld e r B re th re n  advise me th a t  in  the 
circum stances o f th is  case as found  b y  me the 
Corrientes should have eased her speed as I  have 
said.

The Corrientes con tinued  on a t he r fu l l  speed 
r ig h t  up  to  the  m om ent o f  co llis ion  a lthough  there 
was r is k  o f  co llis ion  fro m  the  tim e  when the  Umtali 
f ir s t  s ta rted  to  round  th e  bend and m uch more 
serious r is k  o f co llis ion  when the  Um tali sounded 
tw o  sho rt blasts and showed her desire to  pass 
sta rboard  to  s ta rboard  b y  p o rtin g  her wheel. 
The Corrientes, as soon as she saw th is  ac tion  b y  
th e  Um tali, should a t once have taken  p ro m p t 
steps to  ge t in to  he r p roper w a te r b y  decisive s ta r
board ing  and  sounding one sho rt b last, and she 
should a t once have stopped her engines. I  am  
unable to  fin d  any reason w h y  those in  charge o f  
th e  Corrientes d id  n o t hear th is  s ignal o f tw o  short 
blasts as th e y  say. Ins tead  o f  decisive s ta r
board ing  and stopp ing  he r engines th e  Corrientes 
starboarded and  sounded one sho rt b last, and a fte r 
a sho rt in te rv a l sounded ano ther sho rt b last, and 
a fte r  a fu r th e r  in te rv a l p u t  her wheel hard -a -sta r- 
board and sounded a th ird  signal o f  one short
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b last, and con tinued  on a t  fu l l  speed o f  eleven knots 
u p  to  th e  m om ent o f  im p a c t. The  Corrientes is, 
there fo re , seriously to  blame.

On th e  o th e r hand, th e  XJmtali s ta rte d  th e  im m e 
d ia te  sequence o f  events w h ich  led  u p  to  th is  
disastrous co llis ion  b y  sounding tw o  sho rt blasts 
and p o rtin g  he r wheel a t  a t im e  when the re  was no 
necessity fo r  he r to  do so. H e r ac tion  was a 
de libera te  breach o f  b y -law  33. The Um tali con
tin u e d  on w ith  he r in te n tio n  to  pass sta rboard  to  
s ta rboard  a fte r  th e  Corrientes had  sounded a signal 
o f  one sh o rt b las t and s ta rted  to  s ta rboard. The 
Um tali to o k  fu r th e r  ac tion  w ith  he lm  and engines 
to  a lte r  course to  p o rt when th e  Corrientes was 
a lte rin g  course to  s ta rboard. Those in  charge o f 
th e  Um tali o u g h t to  have seen th a t  th e  Corrientes 
was a lte rin g  course to  s ta rboard  as soon as she 
began to  do so and should have heard her 
s ta rboard  wheel s ignal and should have eased th e ir  
speed a t  once and have starboarded th e ir  wheel to  
co m p ly  w ith  th e  by-law . The fu r th e r  manoeuvre 
b y  th e  Um tali to  a lte r  course to  p o rt was no t 
a d m itte d  b y  those in  charge o f  her, b u t I  am 
satisfied th a t  i t  to o k  place. The  Um tali d id  no t 
reverse he r engines u n t i l  the  vessels were about 
1,000ft. a p a rt and fo r  n o th ing  lik e  one-and-a-ha lf 
to  tw o  m inutes before th e  co llis ion  as alleged b y  
he r p ilo t.  The  Um tali is there fore  also seriously 
to  blame.

The o n ly  question th a t  rem ains is as to  appor
t io n m e n t o f b lame. The s ta tu te  requires th a t  i f  
i t  is  im possible to  a pportion  d iffe re n t degrees o f 
b lam e th e  app o rtio n m e n t sha ll be equal.

i n  th is  case tw o  vessels are b o th  seriously to  
blame fo r  a co llis ion  w h ich  was due to  th e ir  breach 
o f  th e  a p p rop ria te  Tham es by-law s u nder con
d itio n s  w h ich  a ffo rded  no excuse fo r  th e  breach 
except th e ir  ow n convenience o f  n a v iga tion .

I n  m y  v ie w  i t  is  im possible to  come to  any 
sa tis fac to ry  conclusion as to  w h a t signals those in  
charge o f  e ith e r sh ip  th o u g h t th e y  heard fro m  the  
o th e r sh ip . I  m us t leave th a t  aspect o f  th e  case, 
and i t  is an unp leasant aspect, w ith  m y  find ings 
as to  th e  w h is tle  signals in  fa c t sounded b y  each 
vessel, w h ich  I  have a lready g iven.

Q u ite  a p a rt fro m  th e  d ispu ted  w h is tle  signals, 
those in  charge o f  each vessel saw o r o u g h t to  have 
seen th e  a lte ra tio n  o f  course b y  th e  o th e r vessel, 
when each s ta rte d  to  take  action  fo r  th e  o ther. 
T hey  w ou ld  then  have seen th a t  th e  o th e r sh ip 
was a lte rin g  in  a w a y  w h ich , coupled w ith  th e ir  
ow n manoeuvres, m ust in e v ita b ly  resu lt in  a 
co llis ion . I f  th e y  had taken  p roper ac tion  then  a 
co llis ion  w o u ld  have been avo ided. There is  to  
m y  m in d  no sa tis fa c to ry  reason fo r  saying th a t  
one sh ip  is m ore to  b lam e th a n  the  o ther, and  I  
there fore  h o ld  th a t  th e y  are equa lly  to  blame. 
The  re sp o n s ib ility  as to  th e  find ings o f  fa c t and 
conclusion as to  app o rtio n m e n t are fo r  me alone, 
b u t I  th in k  i t  r ig h t  to  say th a t  th e  E ld e r B re th re n ’s 
v iews on the  w hole m a tte r  coincide w ith  m ine.

S o lic ito rs  fo r  th e  p la in tiffs , W illiam  A . Crump 
and Son.

S olic ito rs  fo r  th e  defendants, Botterell and Roche.

Wednesday, J u ly  21 , 1937.

(B e fo re  B u c k n il l , J .)

The Ronald West, ( a )

P ort au tho rity— R a is ing  sunken barge in  R iver 
O rwell under contract w ith  barge owners—  
Negligence— L ia b il i ty  fo r  damage— N o p ro 
tection afforded by sect. 1 o f P ub lic  A u thorities  
Protection A ct, 1893, where act done in  
pursuance o f p riva te  ob ligation— Harbours, 
Docks and P ie rs  A ct, 1847, s. 56 .

T h is  was a c la im  brought by the Ipsw ich  Dock 
Commission, the harbour au tho rity  fo r  the po rt 
o f Ipsw ich , against the owners o f the sa ilin g  
barge R .  W . under sect. 56  o f the Harbours, 
Docks and P ie rs  Clauses A c t, 1847, f o r  the 
balance o f the cost o f ra is in g  the R .  W . after 
she had been sunk in  the R ive r O rwell as the 
resu lt o f  a co llis ion  w ith  the steamship C . on 
the 5th November, 1935. A  contract was then 
entered in to  between the p la in t if fs  and the 
defendants whereby the p la in t if fs  undertook to 
raise the R .  W . at the defendants' expense. 
A fte r  the wreck had been ra ised on o r about 
the 29 th November, 1935, she was ru n  in to  a 
few  days la ter by the steamship O . and again  
sunk. A t  the tim e o f the second co llis ion  and  
s in k ing  the wreck, which had been placed by 
the p la in t if fs , a fter the f ir s t  ra is ing , in  a 
po s itio n  over which a t certa in times o f the tide  
vessels were in  the habit o f navigating , had 
been le ft in  that po s ition  fo r  several days 
unm arked by a lighted buoy o r otherwise. 
A fte r  the R .  W . sank fo r  the second tim e she 
was again ra ised by the p la in t if fs .  The de
fendants had p a id  to the p la in t if fs  2501. on 
account o f the ir charges (which amounted in  a l l 
to some 544Z.) and denied l ia b i l ity  f o r  the 
balance. They fu rth e r contended that as the 
result o f the second co llis ion  and s in k in g  the 
R . W . had sustained damage fo r  which they 
counterclaimed against the p la in t if fs ,  adding  
the owners o f the O . as defendants to the ir 
counterclaim . The p la in t if fs  alleged that the 
ra is ing  o f the R .  W . was done in  the exercise 
o f the ir statutory du ty under sect. 56 o f the 
H arbours, Docks and P ie rs  Act, 1847, and  
fu r th e r sa id  in  the ir rep ly  and defence to the 
counterclaim  that they were a pu b lic  a idh o rity , 
that they were at a l l  m a te ria l times acting in  
the exercise o f the ir statutory and (or) other 
p u b lic  duties, and that i f  the owners o f the 
R . W . had suffered the alleged o r any damage 
(which was denied) they (the p la in t if fs ) were 
protected fro m  l ia b i l ity  under sect. 1 o f  the 
P u b lic  A u th o ritie s  Protection A ct, 1893, as no 
action o r proceeding had been commenced 
against them in  respect thereof w ith in  the 
statutory pe rio d  o f s ix  months next a fter the 
act, neglect o r default com plained of.

H e ld , that the co llis ion  between the O . and the 
wreck was solely due to the negligence o f the 
p la in t if fs  in  leaving the wreck in  the po s ition  
in  which they d id  unm arked, and that the

Y o l . X I X . ,  N .S .

(a) Reported by J. A. Petrie, Esq., Barrister-at-Law.

T
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p la in t if fs  were accordingly unable to recover 
f ro m  the owners o f the wreck the cost o f the 
second ra is in g  ;  that the defendants' counter
c la im  against the owners o f the O . m ust be 
dismissed ; that the negligence o f the p la in t if fs  
in  fa i l in g  to m ark  the wreck was negligence in  
the performance o f a contract between them and  
the owners o f the R .  W .,  and was not negligence 
in  the perform ance o f a s ta tu tory du ty or 
au tho rity  and that the p la in t if fs  were not 
protected by the P ub lic  A u th o ritie s  Protection  
A ct. Judgm ent was entered fo r  the defendants 
on the ir counterclaim  against the p la in t if fs  
w ith  costs, the expenses o f the f irs t  ra is in g  and  
the damages to be assessed by the reg istrar.

The p la in tiffs  were th e  Ip sw ich  D ock  Commission, 
the  p o rt and ha rb o u r a u th o r ity  fo r  th e  p o r t  o f 
Ip s w ic h ; the  defendants were Messrs. Samuel 
W est L im ite d , owners o f  th e  sa iling  barge Ronald 
W est; the  defendants b y  coun te rc la im  were Messrs. 
R . and  W . P a u l L im ite d , o f Ipsw ich , owners o f  the  
steamship Oxbird.

On th e  question o f th e  p ro te c tio n  afforded to  a 
p u b lic  a u th o r ity  under the  P u b lic  A u th o ritie s  P ro 
te c tio n  A c t, 1893, h is L o rd sh ip  referred to  the  
ju d g m e n t o f L o rd  H aldane in  Bradford Corporation 
v . Myers (114 L .  T . Rep. 83 ; (1916) 1 A . C. 242).

J . V. Naisby fo r  th e  p la in tiffs .
R. F . Hayward, K .C . and H . L . Holman  fo r  the 

defendants.
K . S. Carpmael, K .C . and O. L . Bateson fo r  the 

defendants b y  coun te rc la im .

B uckn ill, J.— In  th is  case the  p la in tiffs  are the  
Ipsw ich  D ock Commission and the  defendants are 
Sam uel W est L im ite d . The ac tion  was o r ig in a lly  
s ta rted  b y  th e  p la in tiffs , w ho are the  p o rt and 
ha rbou r a u th o r ity  fo r  th e  p o r t  o f Ipsw ich . I  have 
n o t seen a copy o f  th e ir  s ta tu te , b u t I  w i l l  assume, 
fo r  th e  purposes o f  m y  ju d g m e n t, th a t  th e  A c t does 
inco rpo ra te  the  H arbours , D ocks and P iers Clauses 
A c t  o f 1847, s. 56 o f w h ich  lays i t  down th a t  
“  The ha rbou r m aste r m ay  rem ove any w reck or 
o th e r obs tru c tio n  to  th e  ha rbour, dock o r p ie r, o r 
the  approaches to  th e  same, and also an y  floa ting  
t im b e r  w h ich  im pedes th e  n a v iga tion  thereo f, and 
th e  expense o f rem oving  any such w reck, obstruc
t io n , o r flo a tin g  tim b e r, sha ll be repa id  b y  the  
ow ner o f  th e  same.”

The  defendants are th e  owners o f a vessel called 
th e  Ronald West. On the  5 th  N ovem ber, 1935, the  
Ronald West, w h ile  ly in g  a t anchor in  th e  R iv e r  
O rw e ll, and w ith in  th e  ju r is d ic tio n  o f th e  p la in tiffs  
as th e  p o rt and ha rbou r a u th o r ity , was sunk. 
F ro m  the  5 th  N ovem ber th e  p la in tiffs  lig h te d  the  ship. 
O n th e  9 th  N ovem ber, Samuel W est L im ite d  w rote  to  
th e  p la in tif fs  : “  D ear Sirs,— W ith  reference to  ou r 
barge now  ly in g  sunk w ith in  y o u r ju r is d ic tio n , we 
reg re t to  say we have been w h o lly  unable to  o b ta in  
a reasonable co n tra c t to  raise her, a lthough  we 
shou ld  lik e  to  have done th is . P resum ab ly you  w il l  
be ta k in g  steps to  raise he r w ith  a v iew  to  c learing 
an obs truc tion . W e sha ll be pleased to  assist in  
an y  w a y  we can w ith  such arrangem ents as yo u  
m ake and, on rem ova l o f  the  barge to  a safe place, 
we w i l l  c e rta in ly  arrange to  see a n y  reasonable 
account o f  yours p ro p e rly  dea lt w ith , and, p ro 
v id e d  th e  barge is n o t too  b a d ly  damaged, we sha ll 
be prepared to  take  her over fro m  a safe place.”

O n th e  12 th  N ovem ber th e  p la in tif fs  rep lied  as 
fo llow s : “  S.b. Ronald West. I  d u ly  received yo u r

le tte r  o f th e  9 th  in s t. and in  re p ly  have to  in fo rm  
you  th a t  a t  th e  present tim e  we have no c ra ft  
ava ilab le  fo r  ra is ing  th e  above barge. W e hope, 
however, to  be in  a pos ition  to  s ta r t  operations in  
abou t a fo r tn ig h t  and to  l i f t  th e  vessel d u rin g  the  
week ending th e  30 th  in s t. d u rin g  th e  spring  tides. 
E v e ry  care w i l l  be taken  in  th e  li f t in g ,  b u t as we 
sha ll have to  place c ra ft  over th e  w reck we cannot 
be responsible fo r  an y  fu r th e r  damage w h ich  m ay 
accrue d u rin g  th e  process o f  ra is ing. I  th a n k  you 
fo r  y o u r assurance th a t  ou r reasonable expenses 
w i l l  be m e t.”

F o llow in g  on these le tte rs  th e  p la in tif fs  on the 
20 th  N ovem ber s ta rted  to  raise the  w reck, and th e y  
g o t he r tow ards th e  bank. On th e  29 th  N ovem ber 
th e y  to o k  aw ay th e  lig h te d  m ooring  buoy— a w reck 
buoy w ith  a green l ig h t  w h ich  th e y  had h ired  fro m  
T r in i t y  House— under th e  u n fo rtu n a te  idea th a t  
th e y  cou ld  save Samuel W est L im ite d  7s. a day, 
th e  cost o f th e  h ire . On th e  7 th  Decem ber th e y  
m oved the  w reck a l i t t le  fu r th e r  in  tow ards the  
bank and le f t  i t  un lig h ted , and, on the  fo llo w in g  
m orn ing  a steam ship com ing  up, w ith o u t any 
negligence on he r p a rt, ran  in to  th e  w reck and 
damaged i t .

I  need n o t re fe r to  the  va rious cla im s and cou n te r
c la im s w h ich  have been made in  th is  case except 
to  th e  p a rt ic u la r  coun te rc la im  made b y  th e  owners 
o f the  Ronald West. On th e  27 th  F eb rua ry , 1937, 
th e y  c la im ed against th e  p la in tif fs  damages by 
reason o f th e  negligence o f  th e  p la in tiffs  w hereby 
th is  co llis ion  occurred and th e ir  c ra ft  was damaged. 
T o  th a t  c la im  o f  th e  owners o f  the  Ronald West 
th e  defence is p u t in  (inter a lia) th a t  th e  p la in tiffs  
are p ro tected  b y  sect. 1 o f  th e  P u b lic  A u th o ritie s  
P ro tec tion  A c t, 1893, th e  c la im  being made more 
th a n  s ix  m onths a fte r the  neglect com pla ined o f, 
and th a t, there fo re , th e  c la im  fa ils .

I  have to  decide th a t  question. The  case w h ich  
seems to  me to  th ro w  lig h t  upon the  p o in t is 
Bradford Corporation v . Myers  (114 L .  T . R ep. 83 ; 
(1916) 1 A . C. 242), and I  s ta r t  w ith  L o rd  H a ldane ’s 
ju d g m e n t where he said, in  reference to  the  P u b lic  
A u th o ritie s  P ro te c tion  A c t : ”  M y  Lo rds, in  the  
case o f such a re s tr ic tio n  o f  o rd in a ry  r ig h ts  I  th in k  
th a t  th e  w ords used m us t n o t have m ore read in to  
them  th a n  th e y  express o r  o f  necessity im p ly , and 
I  do n o t th in k  th a t  th e y  can be p ro p e rly  extended 
so as to  embrace an act w h ich  is  n o t done in  d ire c t 
pursuance o f  th e  prov is ions o f th e  s ta tu te  o r  in  th e  
d ire c t execution o f  th e  d u ty  o r a u th o r ity .”  A  
l i t t le  fa rth e r on he refe rred  to  a ju d g m e n t o f 
F a rw e ll, J . in  Sharpington v .  Fulham Guardians 
(1904, 2 Ch. 449). L o rd  H a ldane then  said : “  F o r 
i t  seems to  me th a t  th e  language o f sect. 1 does n o t 
ex tend  to  an act w h ich  is done m ere ly  in c id e n ta lly  
and in  th e  sense th a t  i t  is th e  d ire c t resu lt, n o t  o f 
th e  p u b lic  d u ty  o r a u th o r ity  as such, b u t o f  some 
co n tra c t w h ich  i t  m ay  be th a t  such d u ty  o r 
a u th o r ity  p u t  i t  in to  th e  pow er o f a p u b lic  b ody  to  
m ake, b u t w h ich  i t  need n o t have made a t  a ll. I f  
th is  be so i t  is fa ta l to  the  con ten tion  o f  the 
appellants in  th e  present case.”

I n  m y  v ie w , th e  tw o  le tte rs  w h ich  I  have read 
co n s titu te  a co n tra c t made between th e  p la in tiffs  
and Samuel W est L im ite d . I  th in k  i t  is  c lear th a t, 
q u ite  a p a rt fro m  such powers as th e y  have under 
the  A c t to  w h ich  I  have referred, the  p la in tiffs  
cou ld  have sued Samuel W est L im ite d  fo r  th e  cost 
o f  ra is ing  th e  barge. I  do n o t th in k  th a t  th e y  
were bound to  raise h e r ; th e y  m ig h t have b low n 
he r u p  ; th e y  m ig h t have stood b y  and a llowed 
somebody else to  raise her, as was con tem pla ted  a t 
f ir s t  b y  Samuel W est L im ite d . I  th in k  th a t  th e y  
d id  raise her under th is  con trac t. T h a t be ing so,
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i t  seems to  me th a t  th e  case comes under th e  words 
o f  L o rd  H a ldane in  Bradford Corporation v . Myers 
(sup.), to  w h ich  I  have referred. I  th in k  th a t  th is  
is an A c t w h ich  does re s tr ic t th e  r ig h ts  o f  an 
in d iv id u a l when su ing  som ebody else w ho has done 
h im  a w rong, and one m u s t read the  words o f the  
A c t s tr ic t ly .  I f  I  find , as I  do in  th is  case, th a t  th e  
neg ligent a c t done b y  th e  p la in tiffs  was n o t done 
in  d ire c t pursuance o f  the  prov is ions o f th e  s ta tu te , 
o r in  th e  d ire c t execution o f  th e ir  d u ty  o r  a u th o r ity , 
b u t was, in  fa c t, done under a co n tra c t made 
between them  and Sam uel W est L im ite d , I  th in k  
th a t  th e  p rov is ions o f  th e  A c t do n o t app ly . 
Therefore I  ho ld  on  th a t  p o in t th a t  th e  defence to  
th e  coun te rc la im  o f  Samuel W est L im ite d  fa ils .

There w i l l  be ju d g m e n t fo r  th e  defendants on 
th e ir  coun te rc la im , w ith  costs, and a reference to  
th e  reg is tra r to  assess th e  damages. The question 
o f  th e  c la im , and w he ther th e  tender o f  2501. is 
su ffic ien t, w i l l  be ad jou rned  u n t i l  th e  figures have 
been assessed b y  the  reg is tra r.

S o lic ito rs fo r  th e  p la in tiffs , Waltons and Co.
S o lic ito rs fo r  th e  defendants, Holman, Fenwick, 

and  W illan.
S olic ito rs  fo r  th e  defendants b y  coun te rc la im , 

W. and W. Slacken.

3?au£f of Horns.

June  28 , 2 9 ;  J u ly  1, 2 , a n d  28, 1937 .

(B e fo re  L o rd s  A t k i n , T h a n k e r t o n , 
M a c m il l a n , W r ig h t , a n d  M a u g h a m .)

The Kafiristan. (a)

ON APPEAL FROM THE COURT OF APPEAL IN 

ENGLAND.

Salvage— L lo yd 's  S tandard F o rm  o f  Salvage 
Agreement— Damage by co llis ion— W hether 
owners o f a sa lv ing vessel who are also the 
owners o f a  vessel p a r tly  responsible fo r  a 
co llis ion  necessitating the salvage services are 
entitled to salvage rem uneration.

A fte r  a co llis ion  between the E .  o f  B .  and the K .  
in  which the K .  was badly damaged, salvage 
services were rendered to the K .  by the B .  
which belonged to the owners o f the E .  o f  B . 
L ia b il i ty  f o r  the co llis ion  was settled on the 
basis o f both vessels being held to blame, the 
E . o f  B .  to the extent o f 75 pe r cent, and the K .  
25 pe r cent. The salvage service was rendered 
lender L lo yd 's  S tandard F o rm  o f Salvage 
Agreement based on “  N o  cure, no p a y .”

On a  c la im  fo r  salvage rem uneration,

H e ld , that there was no au tho rity  fo r  the p ropos i
t ion  that a vessel w ho lly  unconnected w ith  the 
act o f m isch ie f was disentitled to salvage aw ard  
s im p ly  because she belonged to the same owners 
as the vessel that had done the m ischief, so that 
even i f  there had not been a L lo yd 's  Salvage 
Agreement executed between the parties, the

a)  Reported by Edward J. M. Ch ap lin , Esq., Barrister-at-
Law.

salvage w ould  have been claim able, but tha t 
agreement p u t  the m atter beyond doubt.

P e r L o rd  W r ig h t : “  The du ty cast by the
M erchan t S h ip p in g  A cts on one o f  the two 
co llid in g  vessels to stand by and  render 
assistance does not in  its e lf prevent even that 
vessel, i f  she renders assistance, fro m  c la im in g  
salvage.”

T h e  G le n g a b e r (1 A sp. M a r . L a w  Cas. 401 ; 
27 L .  T . Rep. 386 ; L .  Rep. 3 A . &  E . 534) 
approved.

Decision o f the Court o f A pp ea l (19  A sp. M a r . 
L a w  Cas. 82 ; 156 L .  T . Rep. 171 ; (1937) 
P .  63) reversed.

Appeal fro m  th e  decision o f  th e  C ourt o f  A ppeal 
(Greer, Slesser, and S co tt, L .J J .) ,  repo rted  19 A sp . 
M ar. L a w  Cas. 82 ; 156 L .  T . R ep. 171 ; (1937) 
P . 63, on appeal fro m  an aw ard  in  th e  fo rm  o f  a 
special case s ta ted  fo r  its  op in ion  on a p o in t o f  
la w  b y  S ir N orm an  R aeburn , K .C ., the  appeal 
a rb itra to r  nom ina ted  b y  th e  C om m ittee o f  
L lo y d ’ s under th e  te rm s o f  a salvage agreem ent 
in  L lo y d ’s S tandard  F o rm . T he  question o f  la w  
raised fo r  th e  decision o f th e  co u rt was w he ther th e  
owners o f  a sa lv ing  vessel, w ho were also th e  
owners o f  ano ther vessel w h ich  i t  was agreed was 
p a r t ly  to  blam e fo r  a co llis ion  w ith  a th ird  vessel, 
were e n tit le d  to  salvage rem unera tion  in  respect o f  
services rendered b y  th e  sa lv ing  vessel to  th a t  
th ird  vessel.

I n  the  present case the  Empress o f B rita in  had 
co llided  w ith  th e  Kafiris tan  in  th e  G u lf o f  St. 
Lawrence. The  Empress of B rita in  stood b y  u n t i l  
th e  Beaverford, w h ich  was in  th e  same ow nersh ip  
as th e  Empress of B rita in ,  a rr iv e d  on th e  scene. 
A t  th e  request o f  th e  m aster o f  th e  Kafiristan, th e  
Beaverford to o k  the  Kafiris tan  in  to w , and tow ed 
her fo r  a distance o f  100 m iles in  th e  d irec tio n  o f  
Sydney H a rbo u r, a fte r  w h ich  th e  Kafiris tan  was 
handed over b y  th e  Beaverford to  a tu g  w h ich  
tow ed  th e  K afiris tan  to  sa fe ty . I t  was n o t dis
p u ted  th a t  th e  services rendered b y  th e  Beaverford 
co n trib u te d  to  th e  u lt im a te  sa fe ty o f  the  Kafiristan. 
The owners o f  th e  Kafiristan  subsequently entered 
in to  a salvage agreem ent in  th e  term s o f  L lo y d ’s 
S tandard  F o rm  -w ith the  owners o f  the  Beaverford, 
under w h ich  i t  was agreed, inter alia, th a t  the  
Empress o f B rita in  was 75 pe r cent, and th e  
Kafiris tan  25 pe r cent, to  b lam e fo r  th e  co llis ion , 
th a t  th e  services were to  be regarded as salvage, 
and th a t  any m a tte r  between th e  parties was to  be 
se ttled  b y  a rb itra tio n . The  owners o f  th e  K afiristan  
were d u ly  represented b o th  a t  th e  o rig ina l a rb itra 
t io n  and  before th e  appeal a rb itra to r .

U p ho ld ing  th e  v ie w  taken  b y  th e  o rig ina l 
a rb itra to r, th e  appeal a rb itra to r  was o f  op in ion  
th a t  th e  owners o f  the  Beaverford, be ing also the  
owners o f  the  Empress of B rita in , were n o t e n title d  
to  any salvage rew ard.

B u c k n ill,  J .  he ld  th a t  th e  fa c t th a t  the  Empress 
of B rita in  was p a r t ly  to  b lam e fo r  th e  co llis ion 
d ise n title d  her owners, as owners o f the  Beaverford, 
to  a salvage rew ard  fo r  th e  services w h ich  the  
Beaverford had rendered, as to  g ra n t such an 
aw ard  w ou ld  be to  ru n  counte r to  a w ell-established 
p rinc ip le  o f law  th a t  no m an can benefit b y  his 
ow n wrong.

On appeal, the  C ourt o f  A ppea l he ld  th a t,  upon 
th e  a u th o r ity  o f  th e  decided cases, th e  learned 
judge  had come to  th e  o n ly  decision th a t  he cou ld
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come to  and th a t  acco rd ing ly  th e  appeal m us t be 
dismissed.

The owners o f th e  Beaverford appealed.

H . N . W illin k , K.C., R. F . Hayward, ICC., and
V. J . V . H un t fo r  th e  appellants.

F . A . Sellers, K.C., and J . V. Naisby fo r  the  
respondents.

The  House to o k  tim e  fo r  consideration.

Lord Atkin.— I  have had  th e  o p p o r tu n ity  o f 
reading th e  op in ion  about to  be de livered b y  m y  
noble and learned fr ie n d  L o rd  W r ig h t,  and, as I  
e n tire ly  agree w ith  i t ,  I  f in d  i t  unnecessary to  state 
in  a d iffe re n t fo rm  th e  same reasons fo r reversing 
th e  decision in  th e  co u rt below. I  w i l l  o n ly  add 
m y  personal op in ion  th a t  th e  reasoning  ̂adopted 
in  th is  case w i l l  requ ire  th a t  ca re fu l consideration 
be g iven  to  th e  question o f  cla im s fo r  salvage fo r 
services rendered b y  a  vessel w h ich  is its e lf to  
blame. I  w ish , however, to  m ake a few  rem arks 
on th e  e ffect o f L lo y d ’s Salvage Agreem ent on the  
c la im  in  th is  action . I t  cannot be ignored  ; fo r 
th e  agreem ent alone gave a n y  a u th o r ity  to  the  
a rb itra to r  and th e  um p ire  to  m ake an y  aw ard, 
and  to  th e  courts  to  determ ine th e  po in ts  o f la w  
raised b y  th e  u m p ire ’s aw ard. W hen  the  agree
m en t is exam ined th e  te rm s appear to  m ake i t  
im possible fo r  th e  defendants to  contend th a t  
th e y  are n o t liab le  to  pay fo r  salvage services, w h a t
ever m ay be th e  legal pos itio n  i f  no agreem ent is 
made. T he  f irs t  s tip u la tio n  is b y  the  ow ner o f the 
sa lv ing  sh ip  to  use h is best endeavours to  salve 
th e  in ju re d  sh ip  and her cargo, and fo r  th is  purpose 
he is b y  clause 2 g iven  a licence to  use th e  vessel s 
gear. The  services w h ich  he renders under th is  
o b lig a tio n  are to  be “  rendered and accepted as 
salvage services upon th e  p rinc ip le  o f no cure, no 
p ay .”  T h is  obv io u s ly  is in tended  to  p reven t any 
suggestion th a t  th e y  are n o t salvage services, 
e.g., th a t  th e y  are s im p ly  towage, and, I  th in k ,  
equa lly  precludes th e  idea th a t  th e y  are n o t 
salvage services a t a ll, o r i f  salvage services, are 
n o t to  receive a n y  rem unera tion  as such because 
th e  co n tra c to r’s servants have been to  b lam e fo r 
th e  co llis ion . I  asked counsel w he ther, in  such 
circumstances as th e  present, th e  e ffect o f  his 
con ten tion  was th a t  th e  sa lv ing  owners were under 
an o b lig a tio n  to  use best endeavours to  salve, 
fo r  breach o f w h ich  th e y  were liab le  in  damages, 
b u t  th a t  th e  o the r p a r ty  to  th e  agreement ab in it io  
were a t  no tim e  under any ob lig a tio n  to  pay fo r  the  
con tra c tu a l services i f  successful. I  th in k  th a t  
he a d m itte d  re lu c ta n tly  th a t  th is  was so, and  i t  
leads to  such a fa n ta s tic  resu lt as to  seem to  me 
im possible. As fa r  as th e  agreem ent is concerned, 
a t  th is  stage a fte r  th e  accident th e  question o f 
fa u lt  seems to  be irre le va n t. Is  i t  possible to  
im agine th e  m aster o f  the  in ju re d  vessel saying 
to  th e  m aster o f  the  proposed sa lvor : I  w a n t
yo u  to  agree to  do yo u r best to  salve me. You 
m a y  have to  r is k  y o u r ow n sh ip  and cargo and 
to  devia te  fro m  y o u r voyage and  de lay yo u r 
adventu re  ; b u t  i t  is understood th a t  i f  e ithe r 
you  o r any vessel o f  y o u r owners is in  an y  degree 
responsible fo r  any damage yo u  w il l  ge t no th ing . 
The  obvious resu lt w ou ld  be no agreement, no 
a tte m p t a t salvage, o the r th a n  th e  o rd in a ry  
assistance g iven  fro m  humane m otives o r sense o f 
s ta tu to ry  duties under th e  M erchan t S h ipp ing  
A c t. I  th in k  th e  suggested defence has no place 
in  a c la im  under such an agreem ent as th is . I  am  
also satisfied th a t  to  co n firm  such a ru le  as has 
fo u nd  fa vo u r below w ou ld  be seriously to  im p a ir
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th e  encouragement to  vessels a t sea to  render 
salvage services, w h ich  has always been the  
fo u nd a tio n  o f  th e  w hole doc trine  o f salvage. I 
w ish  to  add in  conclusion th a t  I  f in d  n o th in g  in  the  
agreem ent in  its  present fo rm  w h ich  in  an y  w ay 
makes the  m aster o r crew  parties to  th e  sub
m ission o r gives an y  ju r is d ic tio n  to  th e  a rb itra to r  
to  inc lude  a n y  sum  fo r  th e m / in  h is aw ard . I t  
m ay  be a convenien t p ractice  th a t  th e ir  c la im  
shou ld  be considered b y  th e  a rb itra to r  ; b u t  unless 
there  is a separate subm ission any such aw ard  is 
n o t b in d in g  upon anyone ; and  i t  m ay  be w o rth  
w h ile  considering w he the r th e  fo rm  o f agreement 
should n o t be a lte red  in  th is  respect.

I  am  also au thorised to  say th a t  m y  noble and 
learned fr ien d , L o rd  T h a n ke rto n , has read the  
op in ion  o f m y  noble and learned fr ie n d , L o rd  
W r ig h t,  w h ich  is about to  be de live red  and  th a t  
he agrees w ith  i t .

Lord M acm illan— I  also concur in  th e  op in ion  
a bou t to  be de livered b y  m y  noble and  learned 
fr ie n d , L o rd  W r ig h t,  w h ich  I  have ha d  the  
advantage o f perusing.

Lord Wright.— T h is  appeal raises an im p o rta n t 
question o f th e  m a ritim e  law  re la tin g  to  salvage. 
I t  arises o u t o f a co llis ion  w h ich  to o k  place on the  
16 th  June, 1935, in  th e  G u lf o f  S t. Lawrence 
between th e  Canadian P ac ific  lin e r  Empress of 
B rita in , owned b y  th e  appellants, and  th e  steam 
sh ip  Kafiristan, owned b y  th e  H in d u s ta n  Steam ship
p in g  Com pany L im ite d . T he  K afiristan  was so 
b a d ly  damaged as to  requ ire  salvage assistance. 
The  Empress of B rita in  stood b y  fo r  a b o u t s ix  
hours, when th e  Beaverford, a vessel also owned b y  
the  appellants, came up . O the r vessels were 
approaching, in c lu d in g  one belonging to  the  
respondent owners o f th e  Kafiristan. B u t  a t  th e  
request o f  th e  m aster o f  th e  K afiristan  th e  m aster 
o f  th e  Beaverford to o k  th e  K afiristan  in  to w  fo r 
Sydney, N o va  Scotia, and tow ed  her stern  f ir s t  fo r  
abou t one hundred  m iles, when a salvage vessel, 
th e  Foundation F rank lin , a rr ive d  and d u ly  com 
p le ted  th e  towage to  Sydney. I t  is n o t d ispu ted  
th a t  the  Beaverford perfo rm ed services o f  such a 
na tu re  as m a te r ia lly  to  co n trib u te  to  th e  sa fe ty o f 
th e  Kafiristan, and, sub jec t to  th e  question o f law  
to  be discussed la te r, to  e n tit le  her to  a salvage 
award.

O n the  13 th  J u ly , 1935, L lo y d ’s S tandard  F o rm  
o f Salvage Agreem ent was signed in  th is  c o u n try  by  
the  appellants and respondents.

U nder th is  agreement an a rb itra tio n  was held 
before M r. Carpm ael, K .C ., w ho was appoin ted  by 
th e  C om m ittee o f  L lo y d ’s in  accordance w ith  the 
agreem ent rec ited  in  h is aw ard dated th e  4 th  
F eb rua ry , 1936, w h ich  also rec ited  th a t  th e  appel
lan ts  salved th e  K afiristan  and her cargo in  accord
ance w ith  th e  said agreement. W hen th e  a rb itra to r  
made his aw ard i t  had n o t been ascertained w he ther 
e ith e r o r b o th  vessels were to  b lam e fo r  th e  collis ion. 
The  a rb itra to r  was o f op in ion  th a t  i f  th e  Empress 
of B rita in  was w h o lly  o r p a r t ly  to  b lam e fo r  the  
co llis ion , th e  appellants were n o t e n tit le d  to  salvage 
as owners o f  th e  Beaverford, b u t, i f  th e y  were free 
fro m  blame, th e y  were e n tit le d  to  18501., together 
w ith  5501. fo r  expenses. W h e th e r th e  Empress of 
B rita in  was to  blame o r n o t, he awarded to  the  
m aster and crew o f  th e  Beaverf ord 6001. B y  another 
aw ard  he he ld  th a t  th e  owners o f  th e  Foundation 
F rank lin  were e n tit le d  to  35001.

There were appeals fro m  b o th  awards to  S ir W . 
N orm an R aeburn, K .C ., w ho made an aw ard  on

The Kafiristan.
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the  1st J u ly , 1936. B y  th a t  tim e  i t  had been 
agreed t i ia t  th e  Empress of B rita in  and the  
Kafiristan  were b o th  to  blam e, th e  Empress of 
B rita in  to  the  e x te n t o f 75 per cent., th e  Kafiris tan  
to  th e  e x te n t o f 25 per cent. The  aw ard rec ited  
(inter alia) th a t  as a resu lt o f th e  co llis ion  the  
Kafiristan  was so damaged as to  requ ire  salvage 
assistance and th a t  such assistance was rendered 
b y  the  Beaverford under th e  agreem ent da ted  the 
13 th  J u ly , 1935, and th a t  S ir W . N orm an  R aeburn 
had been appoin ted  b y  th e  C om m ittee o f L lo y d ’s 
under clause 8 o f th e  agreement as a rb itra to r  in  
th e  appeals. The award, w h ich  was in  th e  fo rm  o f 
a special case fo r  th e  op in ion  o f  the  cou rt, proceeded 
to  fin d  th a t  th e  salvage services rendered b y  the  
Beaverford were rendered under the  agreement and 
th a t  th e  parties had settled  between th e m  th a t  
b o th  vessels were to  b lam e in  the  p ropo rtions  
w h ich  I  have set o u t above. I t  then  s ta ted  th e  
question fo r  th e  op in ion  o f  the  co u rt to  be w he ther 
the  fa c t th a t  the  Empress of B rita in  was p a r t ly  
to  blame fo r  th e  co llis ion  d isen titled  her owners 
as owners o f  the  Beaverford to  a salvage aw ard  fo r 
th e  services rendered to  the  Kafiristan. H e 
awarded, sub ject to  th e  op in ion  o f  the  cou rt, th a t  
th e y  were n o t e n tit le d  to  an y  salvage aw ard, b u t 
awarded th a t  th e  m aster and crew o f  the  Beaverford 
were e n tit le d  to  an aw ard against th e  owners o f  the  
Kafiristan  and her cargo o f  600Z. I n  th e  a lte rna 
tiv e , i f  th e  co u rt should be o f  op in ion  th a t  the 
owners o f th e  Beaverford were e n tit le d  to  a salvage 
aw ard, then , in  a d d itio n  to  the  600Z. awarded to  
th e  m aster and crew, he awarded to  th e  appellants 
1850Z. w ith  5501. fo r  expenses.

The aw ard in  fa vo u r o f  th e  m aster and crew  has 
n o t been d isputed and is n o t in  issue in  these 
proceedings.

The special case in  due course was heard before 
B u c k n ill,  J ., s it t in g  in  the  A d m ira lty  D iv is io n , who 
upheld  th e  award. H e based his conclusion m a in ly  
on the  p rinc ip le , w h ich  he he ld  to  a p p ly , th a t  no 
m an cou ld  p ro f it  b y  his ow n w rong, and he ld  th a t  
th e  w rong, o r negligence o f w h ich  th e  appellants had 
been g u ilty  b y  th e ir  servants on the  Empress of 
B rita in , p revented th e m  fro m  c la im ing  an y  advan
tage fro m  the  salvage services w h ich  others o f 
th e ir  servants had  rendered fro m  the  Beaverford. 
In  e ffect he he ld  th a t  th e  la w  la id  dow n b y  S ir 
R o b e rt P h illim o re  in  The Glengdber (1 A sp . M ar. 
L a w  Gas. 401 ; (1872) 27 L . T . R ep. 386 ; L .  Rep. 3 
A . &  E . 534) was bad law . H e  dismissed th e  
con ten tion  th a t  th e  respondents b y  en te ring  in to  
th e  L lo y d ’s Salvage Agreem ent had  w a ived  th e ir  
r ig h t  to  d ispute  salvage.

H is  ju d g m e n t was a ffirm ed on appeal b y  the  
C ourt o f  Appeal, w ho gave leave to  appeal to  th is  
House, Greer, L .J .  saying th a t  he w ou ld  welcome 
the  assistance o f  th e  House o f  Lords. Greer, L .J . 
dismissed the  appeal solely, o r  a t  least p rin c ip a lly , 
on th e  g round th a t  he was bound b y  a u th o r ity . 
H e  said th a t  i t  d id  seem to  h im  th a t  a sh ip e n tire ly  
a t fa u lt  fo r  a co llis ion m ig h t p rop e rly  be encouraged 
to  render salvage services w h ich  w ou ld  m ore than  
w ipe o u t the  fa u lt  w h ich  i t  had a lready com m itted . 
“  So fa r  fro m  ta k in g  advantage o f its  ow n w rong, 
i t  is t r y in g  to  set r ig h t th a t  w h ich  i t  has done, 
w h ich  was w rong.”  A fo rtio r i should th is  be so 
when th e  sa lv ing  vessel is o n ly  to  blame in  a lesser 
degree. H e  th o u g h t the  m a tte r was concluded fo r 
h im  b y  a u th o r ity  b ind ing  on the  C ourt o f Appeal 
w h ich  compelled h im  to  decide th a t  the  appellants, 
being owners bo th  o f the  Beaverford and the 
Empress of B rita in , cou ld  n o t c la im  fo r  salvage 
services rendered by the fo rm er vessel any more 
than  th e y  cou ld  have cla im ed fo r  salvage services 
rendered b y  the  la tte r. Slesser, L .J . accepted the

p rinc ip le  th a t  the  wrongdoer was d isen titled  to  
c la im  salvage and he ld  th a t its  app lica tion  was n o t 
affected b y  th e  fa c t th a t  he was c la im ing  salvage 
rendered th ro u g h  th e  in s tru m e n ta lity  o f  ano ther 
o f  his ships, w h ich  was n o t concerned in  the  ac tua l 
co llis ion. H e th o u g h t The Glengaber (sup.) was n o t 
an a u th o r ity  to  be fo llow ed. S co tt, L .J . was o f 
the  same op in ion , though  he th o u g h t th a t  the  
decision was a hardsh ip  on the  appellants and th a t 
i t  m ig h t be in  the  general in te res t th a t  th e  ru le  
should be a ltered. F ro m  these judgm ents th is  
appeal came before yo u r Lordsh ips.

I t  is to  be observed th a t  the  o n ly  reference in  
these judgm ents to  th e  L lo y d ’s Salvage Agreem ent 
under w h ich  the  salvage services were rendered 
and the  a rb itra tio n  was held, is b y  B u c k n ill,  J .  in  
th e  passage I  have referred to , in  w h ich  he d is 
missed a con ten tion  based upon i t .  Y o u r  Lordsh ips 
were to ld  th a t  b y  some consent between th e  parties 
no p o in t based on th e  agreement was to  be taken, 
and y o u r Lordsh ips were asked to  consider the  
question as i f  the  L lo y d ’s Salvage Agreem ent had 
never been signed. Y o u r  Lordsh ips refused to  deal 
w ith  th e  appeal on th is  false and a r t if ic ia l basis. 
I t  is th e  d u ty  o f th is  House to  decide actua l questions 
on th e  facts o f  th e  case w h ich  is b rough t before 
them . T hey o ugh t no t, w hether th e  parties consent 
o r no t, to  deal w ith  w h a t is in  t r u th  a hypo th e tica l 
question, th a t  is, a question a ris ing  n o t on the 
tru e  facts, b u t on an a r t if ic ia l and a rb itra ry  
selection o f the  facts. In  the  present case the  
L lo y d ’s Salvage Agreem ent is an essential fac t. As 
I  have a lready said, the  services were rendered 
under i t  and th e  a rb itra tio n  was held in  accord
ance w ith  its  term s, as indeed th e  aw ard recites. 
I  sha ll in  th e  f irs t place proceed to  set o u t its  
term s.

The co n tra c t was in  fa c t executed in  th is  coun try , 
a bou t a m on th  a fte r the  collis ion, by  the  appellants 
on the  one hand and the  respondents on the  o ther. 
There was, therefore, no p o s s ib ility  o f  tre a tin g  i t  
as an im p ro v id e n t barga in  e x to rted  b y  the  pressure 
o f u rgen t necessity. There is indeed no suggestion 
th a t  i t  is n o t a v a lid  and b in d in g  con trac t. B y  
clause 1 the  co n tra c to r (who w ou ld  have been the  
m aster o f the  Beaverford i f  the  con tra c t had been 
executed on th e  spot) agreed to  use h is best 
endeavour to  salve the  K afiristan  and her cargo 
and take  her i n t o ------- o r o th e r place to  be there 
a fte r agreed w ith  the  m aster, p ro v id in g  a t his own 
r is k  a ll p roper steam and o the r assistance and 
labour. The services were to  be rendered and 
accepted as salvage services on th e  p rinc ip le  o f 
“  no cure, no p a y .”  N o  fixed  sum o f rem uneration 
fo r  the  services was m entioned, b u t th e  am oun t was 
to  be fixed  b y  a rb itra tio n  in  London . I t  was p ro 
v ided  th a t  the  co n tra c to r was to  be e n title d  to  
make reasonable use o f  the  vessel’s gear, anchor, 
and cables and o the r appurtenances d u rin g  and fo r 
th e  purpose o f  th e  operation free o f  cost, b u t was 
n o t unnecessarily to  abandon o r sacrifice th e  same 
o r an y  o th e r o f  the  p rope rty . D e ta iled  provisions 
were set o u t re la tin g  to  liens, to  secu rity , and to  
the  conduct o f a rb itra tio n s  and appeals. The a rb i
tra t io n  and appeal in  the  present case were d u ly  
conducted under these provisions. B y  clause 13 i t  
was fu r th e r  p rov ided  th a t the  m aster entered in to  
the  agreement as agent fo r  the  vessel and the 
cargo and the  respective owners the reo f and bound 
each (b u t n o t the  one fo r  the  o the r o r h im se lf 
personally) to  th e  due perform ance thereof. The 
parties to  the a rb itra tio n  and subsequent proceed
ings, in c lud ing  th is  appeal, were accord ing ly  the 
owners o f the  Beaverford and the  owners o f  the 
Kafiristan  and her cargo. I t  was agreed th a t  i f  
the  agreement was executed a fte r the  salvage
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services had been rendered, its  provis ions were to  
a p p ly  mutatis mutandis.

The v ie w  w h ich  has so fa r  p reva iled  and w h ich  
has been urged before y o u r Lordsh ips on beha lf o f  
th e  respondents is th a t  accord ing to  th e  la w  o f 
m a ritim e  salvage th e  appellants cannot c la im  a n y  
rem unera tion  because b y  th e ir  servants on the  
Empress of B rita in  th e y  were responsible (a t an y  
ra te  In  p a rt)  fo r  th e  co llis ion , and th a t  to  a llow  
them  salvage rem unera tion  fo r  the  services 
rendered b y  them  b y  means o f  th e  Beaverford 
w ou ld  be to  a llo w  them  to  p ro f it  b y  th e ir  own 
w rong. I t  is sa id th a t  th e  L lo y d 's  Salvage Agree
m en t m ere ly  p rovides m ach inery, and expressly 
deals w ith  th e  services as salvage services, and 
m us t acco rd ing ly  be governed b y  th e  p rin c ip le  
w h ich , as ju s t sta ted, is said to  a p p ly  to  questions 
o f  salvage services. The case, i t  was contended, 
is  ind is tingu ishab le  so fa r  as th e  c la im  o f the 
shipowners is concerned fro m  a case where a 
ship, in  w hole o r in  p a rt responsible fo r  a co llis ion , 
perform s salvage services, b u t is held to  be n o t 
e n tit le d  to  an y  aw ard  fo r  salvage rem unera tion . 
The  p rinc ip le  in  th is  la t te r  case was said to  have 
been established b y  a u tho ritie s  such as The 
M innehaha; Ward v . M acCorkill (1 M ar. L a w  
Cas. I l l  ; 4 L .  T . Rep. 810 ; 15 Moo. P . C. 133) 
and Cargo ex Capella (2 M ar. L a w  Cas. 552 ; 16
L . T . Rep. 800 ; L .  R ep. 1 A . and E . 356) and 
o th e r au tho ritie s  ever since acted upon. W here 
th e  sa lv ing  vessel, though  belonging to  th e  same 
owners as the vessel in  whole o r  in  p a rt responsible 
fo r  th e  co llis ion, was innocent and came up  a fte r 
th e  accident, th e  pos ition , so i t  was contended, 
was th e  same except th a t  th e  crew o f th e  innocent 
vessel were n o t debarred, as were th e  crew o f  the  
vessel w h ich  had p a rtic ip a te d  in  th e  co llis ion , fro m  
being awarded salvage. Hence, in  th e  present case 
the  aw ard made in  th e  a rb itra tio n  in  fa v o u r o f 
th e  m aster and crew  o f  th e  Beaverford was n o t 
d ispu ted , b u t i t  was su b m itte d  th a t  th e  appellants 
were n o t e n tit le d  to  an y  salvage award.

The appellants c la im ed th a t  these contentions 
were w rong, and th a t  b o th  on a u th o r ity  and on 
p rinc ip le , as w e ll as under th e  te rm s o f  the  L lo y d ’s 
Salvage Agreem ent, th e  a lte rn a tive  aw ard o f S ir
W . N o rm an  R aeburn in  th e ir  fa vo u r “  i f  th e  co u rt 
should be o f op in ion  th a t  th e  owners o f  th e  Beaver- 
fo rd  are e n tit le d  to  a salvage aw ard ”  should be 
upheld. In  m y  op in ion  th e  cla im s o f the  appellants 
are w e ll founded. I  sha ll consider the  question firs t 
as one o f  p rinc ip le  and then  re fe r to  th e  a u tho ritie s , 
d isregard ing fo r  th e  present the  agreement.

There is here no d ispute  th a t  the  services rendered 
b y  the  Beaverford were m erito rious  and con
tr ib u te d  to  th e  even tua l sa fe ty o f th e  Kafiristan  
and her cargo. T he y  were v o lu n ta ry . There was 
no such com p lica tion  as m ig h t arise in  th e  case o f 
a c o llid in g  vessel. As to  th a t  I  th in k  i t  is clear 
la w  th a t  the  d u ty  cast b y  the  M erchant Sh ipp ing  
A c ts  on one o f  th e  tw o  co llid in g  vessels to  stand 
b y  and render assistance does n o t in  its e lf p reven t 
even th a t  vessel i f  she renders assistance fro m  
c la im in g  salvage. I  adop t th e  words o f  L o rd  
P h illim o re  in  Owners o f Steamship Melanie v . 
Owners of Steamship San Onofre (15 Asp. M ar. L a w  
Cas. 479 ; 132 L .  T . R ep. 567, a t p . 572 ; (1925)
A . C. 246, a t  p . 262). I t  is also clear th a t  th e  
p o lic y  as to  m a ritim e  law  favours  th e  g ra n t o f 
awards fo r  m erito rious salvage, in  o rder to  encour
age the  rendering o f  salvage services. T h is  
p o lic y  should p a rt ic u la r ly  a p p ly  to  th e  facts 
o f  th is  case in  w h ich , when the  Beaverford came up, 
o th e r vessels were supposed to  be com ing up. I f  
th e  v ie w  p u t fo rw a rd  b y  th e  respondents be correct, 
th e  m aster o f  th e  Beaverford m ig h t w e ll have been

tem p ted  to  say to  h im se lf th a t  h is vessel w ou ld  be 
debarred fro m  an y  rew ard, i f  th e  Empress o f 
B rita in  was to  blam e, even in  a com para tive ly  
sm all degree, and  to  leave the  w o rk  to  o th e r salvors 
n o t sub ject to  an y  such d is a b ility . T h is  course 
a t th e  least m us t in vo lve  de lay w h ile  th e  o th e r 
salvors came up, w h ich  m ig h t have serious con
sequences. B u t  th e  m a ritim e  law  o f  salvage is 
based on p rinc ip les  o f  e q u ity . There does no t 
seem to  be a n y  reason in  e q u ity  w h y  th e  salved 
vessel ( i f  I  m ay  adopt th a t  so rt o f  person ifica tion 
o f  th e  sh ip  w h ich , as L o rd  Sum ner said in  The 
Susquehanna (17 Asp. M ar. L a w  Cas. 81 ; 135 
L .  T . Rep. 456 a t  p. 459 ; (1926) A . C. 655 a t  p . 664) 
is inve te ra te  in  A d m ira lty  cases) shou ld  n o t 
p a y  the  approp ria te  salvage rem unera tion  m ere ly  
because th e  sa lv ing  vessel belongs to  th e  same 
owners as th e  o ther co llid in g  vessel. T h a t fa c t seems 
to  be irre le va n t so fa r  as concerns th e  usefulness and 
m erito rious  character o f  th e  actua l services rendered. 
T h is  is n o t less tru e  w hen th e  p o s s ib ility  o f  th e  o th e r 
c o llid in g  vessel being held to  blame, in  w ho le  o r in  
p a rt, is taken  in to  account. T h a t considera tion 
ough t no t, i t  w o u ld  seem, to  a ffec t th e  eva lua tion  o f  
th e  sa lv ing  vessel’ s services. I t  receives due effect 
a t  a la te r stage in  the  transaction . I f  th e  o th e r 
c o llid in g  vessel is so le ly to  blame, the  ow ner o f  the 
salved vessel, w h ich  is blameless, w i l l  b rin g  in to  his 
account o f  damages the  whole sum  awarded to  the 
sa lv ing  vessel fo r  salvage. I t  m ay  be th a t  in  such 
a case a salvage aw ard in  fa vo u r o f the  shipowners 
is superfluous and need n o t be made on the  p rin c ip le  
o f c irc u ity  o f  action , b u t the  resp o n s ib ility  fo r  the  
co llis ion  is m os tly  ascertained a fte r  th e  salvage 
aw ard  is made, and in  an y  case the re  m ay be 
questions o f  lim ita t io n  o f l ia b il i ty .  W here, how 
ever, b o th  co llid in g  vessels are to  blame, th e  f ix in g  
o f the  salvage rem unera tion  w ou ld  seem to  be a 
necessary step in  se tting  o ff th e  item s o f  damage on 
the  one side o r th e  o th e r so as to  ascertain th e  fin a l 
balance o f  account. I t  is tru e  th a t  th e  owners o f  the 
o th e r c o llid in g  vessel are in  law  responsible fo r  th e  
damages caused b y  the  negligence o f th e ir  se rvan t* 
in c lu d in g  th e  am oun t o f  an y  salvage awarded to  the  
sa lv ing  vessel w h ich  th e y  also own, b u t th e  
equ ities are best w orked  o u t b y  m aking  th e  salvage 
aw ard  w ith o u t regard to  th e  fa c t o f  com m on 
ownership, leav ing  th e  incidence o f w h a t is awarded 
to  depend on the  re la tive  p ropo rtions  o f blame.

Thus in  th e  present case th e  am oun t o f  the  
aw ard w i l l  be borne u lt im a te ly  b y  th e  K afiristan  
and her cargo to  the  e x te n t o f  25 pe r cent, and b y  
th e  appellants to  th e  e x te n t o f 75 per cen t. T h is  
seems o b v ious ly  a m ore equ itab le  procedure than  
to  refuse an y  aw ard  a t  a ll to  the  appellants fo r  th e  
services rendered b y  th e  Beaverford. I  do  n o t 
fee l th a t  so inequ itab le  a resu lt can be ju s tif ie d  
b y  th e  ru b r ic  “  th a t  no m an can p ro f it  b y  h is own 
w rong ,”  w h ich  indeed in  m y  op in ion  is w h o lly  
inapp licab le . The  c la im  to  salvage is n o t based 
on th e  fa c t th a t  th e  Empress of B rita in  was g u ilty  
o f  neg ligent nav iga tion . I t  is based on a separate 
fa c t, th a t  th e  Beaverford rendered salvage services. 
I t  is fo r  these m erito rious  services and n o t fo r  th e  
negligence o f  th e  crew o f  th e  Empress o f B rita in  
th a t  th e  appellants c la im  th e  r ig h t  to  have salvage 
awarded. T he y  are n o t seeking to  p ro f it  b y  th e ir  
ow n w rong, fo r  w h ich  in  th e  f in a l account th e y  
w i l l  m ake th e  app rop ria te  com pensation by, 
am ong o th e r th ings , bearing th e ir  p rope r share o f  
th e  salvage award.

I t  is, however, said th a t  i f  the  p rin c ip le  th a t  no 
m an can p ro f it  b y  his ow n w rong excludes a c la im  
fo r  salvage where the  sa lv ing  vessel is th e  c o llid in g  
vessel, as was he ld  in  th e  Cargo ex Capella and o the r 

l cases, th e  same p rinc ip le  should a p p ly  where th e
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sa lv ing  and th e  neg ligen tly  co llid in g  vessel belong 
to  th e  same owner, because th e  w rong is com 
m itte d  b y  th e  person w ho salves, ac ting  in  e ither 
case b y  h is  servants. I  sha ll assume th a t  the 
p rinc ip le  there  is established. I  am  d o u b tfu l o f  the 
log ic  o r  e q u ity  o f  i t ,  b u t do n o t consider i t  necessary 
to  express any f in a l op in ion  a bou t i t  here, because 
I  do n o t th in k  i t  applies lo g ica lly  to , o r is proper 
to  be extended to , th e  case where the  sa lv ing vessel 
is innocent o f and w h o lly  unconcerned in  the  
co llis ion. I t  is, I  th in k , in  accordance w ith  the 
ideas o f  m a ritim e  law  to  tre a t in  a case lik e  th is  fo r 
purposes o f  salvage the  vessels concerned as 
separate en titie s  and to  disregard a t  th a t  stage 
th e  aspect o f  comm on ownership and th e  con
sequences o f th e  ru le  o f  v ica rious lia b il i ty .  Thus 
th e  ow ner o f the  sa lv ing  ship is d issociated from  
h im se lf as ow ner o f  the  w rongdo ing  sh ip . I f  the  
ru le  la id  down in  Cargo ex Capella (sup.) is a t a ll 
sound, i t  is  a t a n y  ra te  excluded where the  ship 
w h ich  is th e  in s tru m e n t o f  th e  salvage is  a d iffe ren t 
sh ip from  th a t  w h ich  is the  in s tru m e n t o f  the 
neg ligent co llis ion . I t  is, however, said th a t  such 
a v ie w  w ou ld  be co n tra ry  to  the  p ractice  observed 
in  these m atte rs  and acted upon in  the  present case 
b y  th e  experienced a rb itra to rs  w ho decided the 
m a tte r  in  accordance w ith  the  p ractice . I  f in d  i t  
Im possible to  g ive  w e igh t to  these contentions fo r 
va rious reasons. In  the  f irs t place, I  have no 
evidence th a t  cases in  w h ich  th e  sa lv ing  vessel 
and th e  neg ligent co llid in g  vessel belong to  the 
same owners are a t a ll frequen t o r capable o f 
found ing  a p ractice . N o  d o u b t cases where the 
sa lv ing  vessel is one o f  the  c o llid in g  vessels are 
more com m on, and th e  ru le  w h ich  seems to  be 
recognised there  is extended to  th e  present case. 
B u t  in  any event th e  p ractice  o f  those experienced 
in  m a ritim e  law , i f  i t  re a lly  exists, cannot change 
th e  law , an y  m ore than  the  p ractice  o f  average 
ad justers : (Svensden v .  Wallace, 5 Asp. M ar. La w  
Cas. 232, C. A . ; 50 L .  T . Rep. 799, a t p . 804 ; 13
Q. B . D iv .  09, a t p . 85). The co u rt m us t decide 
th e  question accord ing to  th e  requ irem ents o f 
ju s tice  and sound reasoning, and on th e  basis 
o f  such a u th o r ity  as there  is to  be found  in  decided 
cases and books o f  a u th o r ity . The earlie r decisions 
o f  th is  House g ive  no guidance on th e  m a tte r, 
w h ich  indeed • does n o t seem to  have come even 
before th e  C ou rt o f  A ppeal u n t i l  th is  d ispute. 
B u t the re  is d ire c t a u th o r ity  in  th e  A d m ira lty  
C o u rt in  support o f  th e  appellants ’ con ten tion . 
In  The Glengaber (sup.) the  W arrior tu g  Tendered 
salvage services to  th e  Glengaber, w h ich  had  been 
p u t in  p e ril b y  th e  negligence o f  ano ther tu g , 
th e  Black Prince. There were com m on owners 
o f  th e  tw o  tugs. S ir R o b e rt P li illim o re  rejected 
th e  ob jec tion  th a t  salvage cou ld  n o t be awarded 
to  th e  W arrior because some o f he r owners were 
also owners o f  th e  Black Prince. H e  s a id : 
“  T h is  ob jec tion, i f  a llowed to  p reva il, cou ld  n o t 
a ffec t the  c la im  o f  the  crew  n o r cou ld  i t  a ffect those 
owners o f  th e  W arrio r w ho are n o t owners o f  the  
Black Prince, and in  m y  op in ion  i t  cannot be sus
ta ined. I  know  o f  no a u th o r ity  fo r  the  p roposition  
th a t a vessel w h o lly  unconnected w ith  the  a c t o f 
m isch ie f is d ise n title d  to  salvage aw ard s im p ly  
because she belongs to  th e  same owners as the 
vessel th a t  has done th e  m isch ie f.”  T h a t was in  
1872, and there  is  s t i l l  no a u th o r ity  fo r  th e  p ro 
pos ition  w h ich  S ir R . P h illim o re  rejected. On 
the co n tra ry , th e  accuracy o f  the  p rinc ip le  w hich 
he enunciated has, so fa r  as I  know , never been 
contested. Thus in  The Due d'Aumale (9 Asp. 
M ar. L a w  Cas. 502 ; 89 L .  T . Rep. 486, a t  p . 488 ; 
(1904) P . 60, a t p. 73) G orell Barnes, J . referred 
to  The Glengaber as being a case where, b y  im proper

nav iga tion  o f a steam  tu g , a vessel a t anchor was 
sent a d r if t  and placed in  jeopardy. A n o th e r steam  
tu g  rendered assistance to  th e  d r if t in g  vessel, and 
i t  was he ld  th a t  th e  owners o f  th a t  steam tu g  were 
e n tit le d  to  an award, a lthough  some o f them  were 
also owners o f  th e  vessel w h ich  occasioned the  
m ischief. L a te r  th e  judge  observed “  In  th e  case 
o f  The Glengaber the  steam tu g  w h ich  came up and 
rendered assistance had n o th ing  to  do w ith  the  
accident w h ich  o r ig in a lly  b rough t about the 
d if f ic u lty .”  These observations were obiter dicta. 
In  The Due d'Aumale, th e  c la im  was b y  owners o f 
th e  tu g  w h ich  had been jo in t ly  responsible w ith  the  
to w  fo r  causing th e  danger and b y  the  m aster and 
crew o f the  tu g . The c la im  o f  the  tu g  owners was 
re jected on th e  p rinc ip le  s ta ted in  the  Cargo ex 
Capella, and th a t  o f the  m aster and crew on the  
g round th a t  th e ir  negligence had caused th e  p e ril, 
th e  crew  being id e n tifie d  w ith  the  neg ligent m aster 
on grounds o f  p u b lic  p o lic y  w h ich  I  need n o t here 
discuss b u t w h ich  seem to  me as a t  present advised 
to  be o f  dubious soundness. There was in  th a t  
case no question o f  an independent sa lv ing vessel 
o f th e  same ownership as th e  neg ligent vessel. 
The  im portance  o f the  case is th a t  G orell Barnes, J .,  
a m ost experienced A d m ira lty  judge, trea ts  The 
Glengaber as good law  and as in v o lv in g  a d iffe re n t 
p rinc ip le  and to  be d is tingu ished fro m  th e  Cargo 
ex Capella. G ore ll Barnes, J . also refers to  The 
Glenfruin  (10 P rob . D iv . 103), and suggests th a t  
the  v ie w  taken  in  th a t  case b y  B u t t ,  J .  d iffe rs 
fro m  th a t  o f  S ir R . P h illim o re . In  th a t  case 
salvage services were rendered to  the  Glenfruin  
and her cargo b y  ano ther vessel, the  Glenavon, 
w h ich  was in  p a rt owned b y  th e  same persons as 
those w ho were owners o f  the  Glenfruin. The  
danger w h ich  rendered th e  salvage necessary 
arose fro m  th e  unseaworthiness o f  the  Glenfruin, 
fo r  w h ich  her owners were liab le  to  th e  cargo 
owners under th e  con tra c t o f  carriage. B u t t ,  J .  
awarded salvage to  th e  m aste r and crew o f  th e  
Glenavon, and also (pro tanto) to  the  p a rt ow ner o f  
the  Glenavon who had no share in  th e  ow nership 
o f  th e  Glenfruin. B u t th e  g round on w h ich  the  
judge  refused salvage to  th e  p a r t  owners o f  th e  
Glenavon w ho were also p a rt owners o f  th e  Glen
f ru in  was th a t  such p a rt owners, being liab le  
under th e  b ills  o f  lad ing  to  th e  cargo owners fo r  
th e  damages “  w ou ld  be lia b le  to  reim burse th e  
defendants an y  am oun t o f  salvage w h ich  I  m ig h t 
award. T o  avo id  w h a t is ca lled ‘ c irc u ity  o f 
a c tio n ,’ I  m us t decline to  m ake any aw ard to  these 
p la in tiffs .”  T h is  v iew  im p lies  th a t, a p a rt fro m  
c irc u ity  o f  action , th e  c la im  o f  the  Glenavon w ou ld  
have succeeded in  fu ll.  The p rinc ip le  th a t  salvage 
is n o t recoverable where the  sa lv ing  vessel is to  
blame fo r  th e  co llis ion , is n o t based on avo id ing  
c irc u ity  o f  action. Thus in  Cargo ex Capella (sup.) 
bo th  vessels were to  b lam e and th e  damages w ou ld , 
in  accordance w ith  the  ru le  before th e  M a ritim e  
C onvention A c t, 1911, be apportioned  in  equal 
pa rts . The Glenfruin  is n o t in  m y  op in ion  in 
consistent w ith  The Glengaber, n o r are th e  analogous 
cases o f  towage contracts, where th e  comm on ow ner 
o f  th e  w rongdo ing  tu g  and  o f  th e  sa lv ing  tu g  
w ou ld  genera lly  be lia b le  to  repay in  damages 
the  fu l l  am oun t o f  an y  salvage aw ard i f  made in  
his fa v o u r and p a id  to  h im  fo r  th e  services o f  the  
innocent sa lvor. Thus in  The Maréchal Suchet 
(11 Asp. M ar. La w . Cas. 553 ; 103 L .  T . Rep. 848 ; 
(1911) P . 1), tu g  owners were c la im ing  awards 
fo r  salvage services rendered b y  one o f th e ir  tug8. 
The danger was caused b y  the  unfitness and th e  
negligence o f th a t  tu g  w h ile  to w in g  th e  Maréchal 
Suchet under a towage con trac t. The c la im  was 
rejected because the  unfitness and negligence o f



144 ASPINALL’S M AR ITIM E LAW CASES.

H . of L.] The Kafiristan. [H . of L.

th a t  tu g  co n s titu te d  a breach o f  the  towage con
tra c t. The  p la in tif fs ’ counsel a d m itte d  th a t  i f  
th a t  were so, th e y  cou ld  n o t c la im  salvage fo r  th e  
services o f  th ree  o th e r tugs belonging to  th e  p la in 
t if fs  w h ich  had come up. I  do n o t know  th e  reason 
fo r  th a t  adm ission ; i t  m ay have been because 
th e  case was covered in  p rinc ip le  b y  The Glenfruin 
(sup.). B u t  in  th a t  case th e  masters and crews o f 
the  three innocent tugs were awarded salvage. 
So fa r  as th e y  were concerned there  was no question 
o f  c irc u ity  o f  action . I f  th e y  were to  be trea ted  
as e n tit le d  to  salvage because id e n tifie d  w ith  the 
th ree  innocent tugs on w h ich  th e y  respective ly 
served, i t  w ou ld  seem to  recognise th a t  i f  i t  were 
n o t fo r  th e  question o f breach o f  th e  towage 
con trac t, salvage cou ld  p ro p e rly  have been awarded 
in  respect o f  these tugs, b u t fo r  th e  fa c t th a t  i t  
w ou ld  obv ious ly  have been fu t i le  to  make any 
such aw ard. I t  is o n ly  when the  sa lv ing  vessel is to  
blame fo r  th e  co llis ion  th a t  i t  seems th a t  n o t on ly  
the  members o f th e  crew a c tu a lly  in  fa u lt ,  b u t the  
whole crew, however m erito rious th e ir  services, 
are debarred. I  feel d o u b t about th e  e q u ity  o r 
p o lic y  o f so sweeping a ru le , b u t i t  is n o t necessary 
to  consider i t  here. The  special case o f  th e f t  b y  
salvors in  th e  course o f  salvage operations has 
o ften  been discussed, as fo r  instance in  The Clan 
Sutherland (1918) P . 332), where salvors, w ho had 
e ith e r stolen o r  b y  th e ir  remissness had fa ile d  to  
p reven t th e ir  fe liow s fro m  stealing, were held 
debarred fro m  recovering salvage, except tw o  
lieu tenan ts  who, though  b y  w a n t o f  proper 
supervis ion th e y  had fa iled  to  p reven t th e  the fts , 
were held n o t debarred a ltogether, and were g iven 
a reduced aw ard in  considera tion o f th e ir  ve ry  
m erito rious  services.

Y o u r  Lo rdsh ips were asked to  say th a t  the  
p rinc ip les  la id  dow n b y  S ir R . P h illim o re  in  The 
Glengaber (sup.) were bad law . On th e  co n tra ry  
th e y  are in  m y  ju d g m e n t sound in  reason and 
supported b y  a u th o r ity . I  m ay add th a t  th e y  are 
trea te d  as good law  in  recognised w orks on m aritim e  
law , as fo r  exam ple in  K ennedy  on C iv il Salvage, 
3 rd  E d it . ,  p . 92 ; Marsden in  Collisions a t  Sea, 
10 th  E d it . ,  p . 249 ; Roscoe’s A d m ira lty  P ractice , 
5 th  E d it . ,  p . 141. I  quote  fro m  the  cu rre n t ed itions, 
w h ich  do n o t in  th is  m a tte r  d iffe r fro m  w h a t the 
deceased au thors  w rote .

In  m y  op in ion , even i f  there  had n o t been a 
L lo y d ’s Salvage Agreem ent executed between the  
parties , th e  salvage w ou ld  have been cla im able. 
B u t  th a t  agreem ent seems to  me to  p u t  the  m a tte r 
beyond doub t. I  have a lready observed th a t  its  
v a lid ity  is  n o t and cou ld  n o t be contested. I t  
specifica lly  prov ides fo r  rem unera tion  as salvors 
in  th e  event o f  success ; there  is  no reservation fo r 
th e  p o s s ib ility  th a t  th e  Empress of B rita in  was in  
whole o r  in  p a rt to  blame ; I  see no g round fo r  
im p ly in g  any such reservation. In  m y  judgm en t, 
in  v ie w  s im p ly  o f  the  agreement, th e  cond ition  
propounded b y  S ir W . N orm an  R aeburn  in  par. 9 
o f  h is aw ard  th a t  “  th e  owners o f  th e  Beaverford 
are e n tit le d  to  a salvage aw ard ”  m ust be taken  to  
be established, so th a t  h is a lte rn a tive  aw ard  set 
o u t in  th a t  paragraph should be upheld.

The appeal should in  m y  op in ion  be allowed, the 
o rde r o f  B u c k n ill,  J . and o f  th e  C ou rt o f  Appeal 
should be set aside, th e  aw ard  in  th e  a lte rn a tive  
should be upheld, and th e  appellants should have 
th e ir  costs o f  th is  appeal and th e ir  costs in  the 
courts  below.

Lord Maugham.— I  am  in  com plete agreement 
w ith  the  op in ions o f  m y  noble and learned fr ie n d  
L o rd  W r ig h t.  I t  m ay  n o t be superfluous to  add a 
few  words in  re la tio n  to  th e  “  C onventions fo r  the

u n ifica tio n  o f  ce rta in  rules o f la w  respecting c o lli
sions and assistance and  salvage a t sea,”  signed a t 
Brussels on th e  23rd  September, 1910. These con
ven tions were signed on b e h a lf o f G reat B r ita in  
and  n ea rly  a ll th e  m a ritim e  countries o f  th e  w o rld . 
A r t .  8 o f  th e  C onvention re la tive  to  salvage con
ta in e d  th is  paragraph  : “  T he  c o u rt m a y  deprive 
th e  salvors o f  a l l  rem unera tion , o r m ay  aw ard  a 
reduced rem unera tion , i f  i t  appears th a t  th e  salvors 
have b y  th e ir  fa u lt  rendered th e  salvage o r assistance 
necessary o r have been g u ilty  o f  th e ft,  fra u d u le n t 
concealm ent o r  o the r acts o f  fra u d .”  I  th in k  i t  
useful to  s ta te  th a t  the  proceedings p r io r  to  the  
s ignature  o f th e  C onventions con ta in  n o th in g  to  
suggest th a t ,  accord ing to  m a ritim e  la w  as under
stood b y  countries o the r th a n  o u r ow n, th e  fa u lt  
o f  a sh ip  lead ing  o r c o n tr ib u tin g  to  a co llis ion  ipso 
facto dep rived  th e  owners o f  th e  sh ip  o f  a r ig h t  to  
rem unera tion  fo r  salvage services.

Steps were taken  to  pass leg is la tion  here ca rry in g  
in to  effect, so fa r  as necessary, th e  Convention 
agreements. T he  M a ritim e  C onventions A c t, 1911, 
conta ined a pream ble re fe rring  to  th e  fa c t th a t  a t 
th e  Brussels Conference o f  th e  prev ious year tw o  
C onventions dea ling respective ly  w ith  collisions 
between vessels and w ith  salvage were signed on 
beha lf o f  H is  M a jesty , and  also s ta tin g  th a t  “  i t  is 
desirable th a t  such amendm ents shou ld  be made 
in  th e  law  re la tin g  to  m erchant sh ipp ing  as w ill 
enable e ffect to  be g iven  to  the  conventions ”  ; b u t 
b y  some m ischance th e  A c t, though  i t  conta ined 
five  im p o r ta n t sections con ta in ing  provis ions as to  
collis ions a t sea and  tw o  con ta in ing  p rov is ions as 
to  salvage, o m itte d  to  con ta in  a n y th in g  dealing 
w ith  th e  p o rtio n  o f  a rt. 8 o f  th e  C onvention re la tin g  
to  salvage above quoted. M ost o f th e  o ther 
countries whose p len ipo ten tia ries  signed th e  Con
ven tions have passed th e  necessary leg is la tion  to  
g ive  e ffect to  th e  Conventions, in c lu d in g  th a t  
p o rtio n  o f  a rt. 8 ; and i t  seems so desirable, as the  
C onventions themselves show, th a t  rules on these 
top ics should be u n ifo rm , th a t  i t  m ay w e ll be 
expedien t to  take  an ea rly  o p p o r tu n ity  o f  rem edying 
th is  om ission. I f  th a t  had  been done in  th e  A c t 
o f  1911, th is  lit ig a t io n  o r th e  greater p a rt o f i t  
w o u ld  have been unnecessary ; fo r  th e  c ircu m 
stances o f  th e  case are fa r  fro m  suggesting any 
shadow o f  a g round o r an y  equ itab le  p rinc ip le  fo r 
d e p riv in g  th e  owners o f  the  Beaverford o f th e  aw ard 
fo r  salvage c o n d itio n a lly  awarded to  th e m  b y  the 
learned a rb itra to r.

I  agree w ith  th e  proposed m otion .

Lord Atkin.— I  w ou ld  lik e  to  say th a t  I  hope 
the  im p o rta n t suggestion made b y  m y  noble and 
learned fr ie n d  L o rd  M augham  w il l  be considered b y  
th e  com pe ten t au tho ritie s .

Appeal allowed.

S olic ito rs  fo r  th e  appellants, W illiam  A . Crump 
and Son.

S olic ito rs fo r  th e  respondents, Middleton, Lewis, 
and Clarke, agents fo r  Middleton and Co., 
Sunderland.
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K.B. Div.] D/S A/S Gulnes v. Imperial Chemical Industries Limited. [K.B. D iv ,

HIGH COURT OF JUSTICE

K I N G ’ S B E N C H  D IV IS IO N .

Tuesday, November 30, 1937.
(B e fo re  G o d d a r d , J .)

D /S  A/S Guinea v. Im perial Chemical Industries 
Limited, (a )

C harter-party— Dem urrage and  dead fre ig h t—  
P rov is ion  fo r  detention o f sh ip  caused by 
Spanish c iv i l  w a r— S h ip  destroyed by bombs—  
F ru s tra tio n  o f contract.

A  charter-party contained a clause as fo llow s : 
“  I f  the steamer is  detained at S an J u a n  by 
any cause a ris in g  out o f the c iv i l w a r in  S pa in , 
the charterers agree to p a y  demurrage and (or) 
dead fre ig h t."  On a rr iv a l at San J u a n , and  
before she had given notice o f her readiness to 
load, the steamer was bombed fro m  an aeroplane 
and so seriously damaged that she had to be 
broken up.

H e ld , that the clause on ly  app lied  to cases where 
a sh ip  was tem porarily  detained and was s t i l l  
in  a condition to ca rry  cargo a fte r being 
released. I t  was inapp licab le  to a case where 
the sh ip  was destroyed and  ceased to be a 
cargo-carrying vessel.

Action on a ch a rte r-p a rty . The defendants had 
charte red  th e  p la in tif fs ’ sh ip to  proceed to  San 
Juan  in  Spain, and there  to  load a cargo o f m eta l. 
The fo llo w in g  m arg ina l clause was inserted  in  the  
ch a rte r-p a rty  : “ I f  the  steamer is deta ined a t  San 
Juan  b y  a n y  cause a ris ing  o u t o f th e  c iv i l  w a r in  
Spain . . . th e  charterers agree to  pa y  dem urrage 
and  (or) dead fre ig h t.”  The  sh ip  proceeded to  San 
Juan , and, im m e d ia te ly  on her a rr iv a l and before 
she had g iven  no tice  o f  he r readiness to  load, she 
was bombed b y  an aeroplane and to ta l ly  w recked 
beyond hope o f  repa ir. The  owners c la im ed 
damages under th e  above-m entioned clause.

S ir Robert Aske, K .C . and Naisby fo r  th e  p la in tiffs . 
W illin k , K .C . and M c N a ir  fo r  th e  defendants. 
Goddard, J.— T h is  case raises a sho rt question o f 

cons truc tion  under a m arg ina l clause o f  a cha rte r- 
p a rty . I t  arises in  th is  w ay. In  September, 1936, 
Im p e r ia l Chem ical In d us tr ie s  L im ite d , th e  defend
ants, had charte red  th e  p la in tif fs ’ steamship 
Gulnes to  proceed to  th e  p o r t  o f  San Juan  on the  
G u a da lq u iv ir, q u ite  close to  Seville, and there  to  
load a cargo o f ore. O n account o f th e  c iv i l  w a r 
w h ich  was then  proceeding in  Spain, and as the 
p o rt o f  San Juan  is  v e ry  close to  Seville  (w h ich  was 
then, and is now , in  th e  hands o f  th e  insurgents), 
and as S eville  a t  th a t  t im e  was s t i l l  sub jec t to  an 
a tta c k  b y  G overnm ent forces, th e  shipowners 
inserted in  the  ch a rte r-p a rty  a m arg ina l clause in  
these te rm s :

“  I f  steamer is detained a t  San Juan  b y  any 
cause a ris ing  fro m  the  c iv i l  w a r in  Spain, rio ts , 
s trikes, &c., charterers agree to  pa y  demurrage 
and (or) dead fre ig h t.”
W h a t happened was th is . The sh ip  a rr ive d  a t 

the m ou th  o f the  G u a da lq u iv ir on the  6 th  December, 
ob ta ined  custom  papers, sailed up  th e  r iv e r, and 
a rrive d  a t  San Juan  on Sunday, the  7 th  December, 
where she made fa s t to  th e  quay. W h a t then  
happened was as lam entab le  as i t  was shocking. A  
G overnm ent aeroplane— o r an aeroplane w h ich  was 
assumed to  be a G overnm ent aeroplane, because i t

(a) Reported by V. R. A ronson, Esq., Barrister-at-Law.
Vol. X IX .,  N. S.

was e v id e n tly  a tta c k in g  S eville  fo r  some reason 
o r  ano ther—dropped  a bom b o r bombs on San 
Juan— I  suppose regardless o f  th e  sh ipp ing  w h ich  
was in  th e  p o rt— and one o f  these bombs s tru ck  th is  
u n fo rtu n a te  N orw egian  steamer, k ille d  th e  f irs t 
officer, k ille d  o th e r members o f  the  crew , and, 
obvious ly , fro m  th e  ca p ta in ’s evidence, in flic te d  
shocking in ju r ie s  on others, and p u t th e  ship 
e n tire ly  o u t o f  commission. I t  was n o t a question 
o f  m ere ly  dam aging th e  sh ip , so th a t  she cou ld  be 
repaired, and  there  is no question about the  e x te n t 
o f th e  damage. W hen th e  m aster gave his evidence 
he was asked : “  A t  an y  ra te , i t  is clear, is i t  no t, 
th a t  she was so bad ly  damaged th a t  she was n o t 
w o rth  repa iring , and was o n ly  f i t  to  be broken up  "? ”  
H e  answ ered : “  Yes.”  T h a t is, in  fa c t, w h a t
happened to  her. She la y  in  th e  r iv e r  u n t i l  the  
31st December o r  th e  1st Jan u ary , when she was 
tow ed to  G ib ra lta r. I t  was then  found  th a t  she 
was n o t w o rth  repa iring , and she was broken up. 
In  any circumstances, d u rin g  th e  w hole o f the  
tim e  th a t  she was in  th e  r iv e r  a t  San Juan , she 
was n o t f i t  to  load  a cargo. There is no question 
a bou t th a t.

S ir R o b e rt Aske has argued th a t  th e  m arg ina l 
clause here is inserted  to  ensure th a t,  i f  the  steamer 
w e n t to  th is  dangerous p o rt, she cou ld  a t least 
ge t he r fre ig h t, and ge t th e  p ro f it  th a t  she w ou ld  
have made had  she ca rried  o u t th e  voyage. H e 
contended th a t  th e  in te n tio n  o f  th e  clause is  th a t, 
once she gets to  San Juan, she is to  be pa id  demurrage 
and dead fre ig h t, a lthough  he concedes th a t  perhaps, 
in  ce rta in  circumstances— as, fo r  instance, i f  she 
was sunk— she m ig h t n o t get demurrage, b u t she 
w ou ld , a t an y  ra te , be e n tit le d  to  dead- fre ig h t. 
I  m ay say— and I  say i t  because M r. W il l in k  la id  
some stress upon i t — th a t, in  th e  v ie w  I  take  o f  the  
case, i t  does n o t make any difference. She was 
s tru ck  b y  the  bom b before a n y  ob lig a tio n  to  load 
had a ttached  to  th e  charterers. She had n o t had 
tim e  to  g ive  notice  ; she had o n ly  t ie d  up  a few 
m inutes before. The cap ta in  a pparen tly  le f t  the 
wheel-house ju s t  before th e  bom b s tru ck  th e  ship, 
the reby  saving h is life . H e  had gone to  ge t his 
d inner, and n o th ing  a t a ll had been done in  th e  w ay 
o f  g iv in g  notice. W ha te ve r m ay  be th e  ob jec t 
o f  in se rtin g  th is  clause, I  can o n ly  g ive  effect to  the  
language w h ich  th e  pa rties  have used, and, in 
m y  judgm en t, th e  language o f  th is  clause is w h o lly  
in a p t to  cover such a case as we have here. Here 
we have a sh ip destroyed as a cargo-carry ing  ship, 
and i t  seems to  me th a t  th is  clause is applicable 
o n ly  where th e  ship rem ained a cargo-carry ing  ship, 
th a t  is to  say, a sh ip capable o f  ca rry in g  cargo, o r 
capable, i f  she was damaged b y  some m a tte r  aris ing 
o u t o f  the  c iv i l  w ar, o f  being repaired in  a reason
a b ly  sho rt t im e . I  do n o t th in k  th a t  i t  applies to  
a case where th e  ship is destroyed. I f  th e  ship is 
destroyed, and I  am  using th e  w o rd  “  destroyed ”  
in  the  sense o f  destroyed as a cargo-carry ing  ship, 
i f  she is sunk o r  so b a d ly  damaged th a t  she cannot 
be loaded, and is, in  fa c t, lost, i t  seems to  me th a t 
i t  w ou ld  be a misuse o f language to  ta lk  about the 
ship being detained, in  those circumstances. As 1 
p u t i t  to  S ir R o b e rt Aske a t a ve ry  ea rly  stage o f 
th e  case, i f  th e  bom b had passed th ro u g h  th e  ship, 
knocked a hole in  her b o tto m  o f such a size th a t 
she a t once sunk, o r i f  the  w a te r was n o t v e ry  deep 
there, se ttled  on the  m ud  and rem ained there  as a 
w reck, i t  w ou ld  be a v e ry  odd w a y  o f  expressing 
the  s itu a tio n  to  say th a t  th e  ship was detained. 
O f course, i f  she had  been refloated, o r i f  th e  leak 
was n o t a serious one, and  th e  necessary repairs 
cou ld  be done in  a ve ry  sho rt t im e , o r i f  th e  ship 
cou ld  n o t be regarded as lo s t, d iffe re n t considera tion 
m ig h t app ly .

U
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Admiralty Commissioners v. Owners of M/V. Valverda. [H. of L.H . of L.]

I  th in k  th a t  we have here a case w h ich  brings 
i t  w ith in  th e  a m b it o f  th e  lin e  o f  cases o f  w h ich  
Taylor v . Caldwell (8 L .  T . Rep. 856 ; 3 B . &  S. 
826) is a lead ing example. H ere  y o u  have a 
fru s tra tio n  b y  th e  destruc tion  o f  th e  sub ject- 
m a tte r, w h ich  th e  parties  m us t have contem pla ted 
w ou ld  have rem ained in  existence. I  do n o t th in k  
th a t  th is  clause makes p rov is ion  fo r  th e  destruction  
o r  dam aging o f th e  ship to  such an e x te n t th a t  i t  
no longer rem ains a cargo-carry ing  ship. I t  w ou ld  
be p e rfe c tly  easy, b y  th e  use o f  app rop ria te  words, 
to  make th a t  p rov is ion  and to  say th a t  th e  owners 
shou ld  pa y  th e  fre ig h t w he ther th e  ship was 
destroyed b y  th e  event o f  c iv i l  w a r o r was seized 
o r  requ is itioned  o r  w h a t no t. I  do n o t th in k  th a t  
the parties  have done so. I  th in k  th a t  the 
clause contem plates “  de ten tion  ”  in  th e  o rd in a ry  
sense o f  the  w ord, th a t  she is delayed fo r  a period 
o f  t im e . B u t i f  she is delayed e ith e r because the 
c iv i l  w a r p revented the  charterers fro m  load ing  or 
some o ther a c t o f e ithe r th e  G overnm ent o r the  
insurgents p revented th e  sh ip  fro m  sa iling , then  
I  th in k  th a t  th e  clause w ou ld  have effect. I  
th in k  th a t  there  is a g rea t deal to  be said fo r 
M r. W il l in k ’s con ten tion  th a t  th is  is rea lly  co ro lla ry  
to  clause 10 o f  the  ch a rte r-p a rty . I  w i l l  n o t decide 
w he ther the  fa ilu re  to  load ow ing  to  th e  ac tion  o f 
th e  contend ing  parties  in  Spain w ou ld  have been 
“  any cause w ha tever beyond th e  c o n tro l o f the 
shippers o r  receivers,”  o r w he ther th a t  clause has 
to  be read ejusdem generis w ith  “ byreason o f  floods, 
fro s t, bad w eather.”  B u t  w hether th a t  is so o r 
no t, I  th in k  th a t  v e ry  l ik e ly  the  fram ers o f  th is  
clause m ay have had clause 10 in  m ind , and 
wanted to  say : “ I f  you  go to  th is  p o rt, yo u  are 
n o t to  say th a t  th is  ac tion  o f the  w a rrin g  parties 
in  Spain is a cause beyond y o u r con tro l, and th ro w  
a ll th a t  loss upon us. Y o u  w il l  have to  bear th a t 
loss, and you  w il l  n o t go to  Spain unless you  do .”  
The clause w ou ld  have w orked  in  fa v o u r o f  the 
owners i f  the  ship had rem ained, and, a fte r load ing, 
th e  forces o f  one side o r th e  o ther had  prevented 
her fro m  sa iling . H ow ever th a t  m ay be, w hether 
th is  is to  be regarded as an extension o f  o r a 
co ro lla ry  o f  clause 10 o f the  ch a rte r-p a rty , I  am 
c le a rly  o f op in ion  th a t  th e  w ords are n o t a p t to  
a p p ly  to  th e  sta te  o f  circumstances th a t  exists 
here. I  th in k ,  as I  have a lready said, th a t  th e  case 
is  governed b y  the  lin e  o f a u th o r ity , o f w h ich  
Taylor v . Caldwell (sup.) is a lead ing example, 
w h ich  has been app lied to  sh ipp ing  in  cases o f 
de ten tion . Consequently, I  g ive  m y  ju d g m e n t to  
th e  defendants. I  have to  add o n ly  th a t, in  the 
even t o f a h igher co u rt ta k in g  a d iffe re n t v iew , 
the  dem urrage has been agreed a t 282Z. 15s. and 
th e  dead fre ig h t a t 500Z.

Judgment fo r  the defendants.
Solic ito rs : fo r  the  p la in tiffs , S incla ir, Roche, and 

Temperley ; fo r  th e  defendants, W illiam  M orris.

spouse of ILoros.

November 16, 18, 19, 2 2 ; December 22, 1937.

(B e fo re  L o rd s  A t k in , R u s s e l l , W r ig h t , 
M a u g h a m , a n d  R o c iie .)

Adm iralty Commissioners v. Owners of M /V  
Valverda. ( a )

S h ipp ing — Salvage— Services rendered by ships 
o f R oyal N a vy— Salvage agreement between
(a) Reported by H. A. Palmer , Esq., Barrister-at-Law.

A d m ira lty  and owners o f salved vessel—  
A d m ira lty  not entitled to salvage— M erchant 
S h ipp ing  A c t, 1894 (57  &  58 V ie t. c. 60), 
s. 557, sub-s. (1 )— M erchant S h ip p in g  (Salvage) 
A ct, 1916 (6  &  7 Geo. 5, c. 41 ), s. 1.

B y  the M erchan t S h ip p in g  A ct, 1894, s. 557, 
sub-s. ( 1 ) :  “  Where salvage services are
rendered by any sh ip  belonging to H e r M ajesty  
or by the commander or crew thereof, no c la im  
sha ll be allowed f o r  any loss, damage, o r r is k  
caused to the sh ip  o r her stores, tackle, or 
fu rn itu re , o r f o r  the use o f any stores or other 
articles belonging to H e r M a jesty , supp lied  in  
order to effect those services, or fo r  any other 
expense o r loss sustained by H e r M a jes ty  by 
reason o f that service. . . . ”

C erta in  ships o f the R oya l N a vy  went to the 
assistance o f an o il-tanker in  which f ire  had 
broken out. The owners o f the o il-tanker 
v o lu n ta r ily  entered in to  a salvage agreement 
w ith  the A d m ira lty  in  the A d m ira lty  S tandard  
F orm , which contained a clause p ro v id in g  fo r  
certain paym ent in  the event o f the services not 
being successful. The o il-tanker was in  fa c t 
towed safely to po rt. The A d m ira lty  claimed  
that they were entitled to salvage by v irtue  o f 
the salvage agreement notw ithstanding the 
p ro h ib itio n  contained in  sect. 557 o f the 
M erchant S h ip p in g  A ct, 1894.

Held, (1 ) that the p rov is ions o f sect. 557 o f the 
M erchant S h ipp ing  A ct, 1894, were im perative  
and p ro h ib ito ry  and that the salvage agreement 
d id  not am ount to a contracting out o r waiver 
o f such p ro v is io n s ; (2 ) that the salvage
agreement was an agreement fo r  m aritim e  
salvage w ith in  the A ct, and not merely an 
agreement fo r  work and labour, notw ithstanding  
the p rov is ion  fo r  paym ent in  the event o f the 
services not being successful ;  and  (3 ) that the 
prov is ions o f sect. 557 were intended to be 
exhaustive and app lied  not on ly  to the p a rtic u la r  
matters specified therein, but to a l l c la im s fo r  
salvage by a K in g 's  ship, in c lud in g  any cla im  
f o r  the use o r services o f any such ship.

Decision o f the Court o f A pp ea l (156  L . T . Rep. 
98 ; (1937) 1 K .  B .  745) affirmed.

A p p e a l  fro m  a dec is ion  o f th e  C ourt o f Appeal 
(156 L .  T . R ep. 98).

The  appellants, th e  A d m ira lty  Commissioners, 
cla im ed against th e  respondents, the  owners o f  the  
m o to r vessel Valverda, salvage paym en t in  respect 
o f  th e  services o f a num ber o f  vessels belonging to  
H is  M a jes ty  rendered to  th e  m o to r vessel Valverda, 
w h ich  caught fire  o u t a t sea on th e  21st January ,
1935. The appellants re lied  on a salvage agreement 
in  the  A d m ira lty  S tandard F o rm  w h ich  the  respond
ents had entered in to  w ith  them . On an a rb itra tio n  
th e  a rb itra to r  (S ir N orm an  Raeburn, K .C .) made 
an aw ard in  th e  appellants ’ fa vo u r fo r  11,000/., 
sub ject to  th e  op in ion  o f  th e  co u rt on a special 
case sta ted b y  h im . The special case came before 
Branson, J . w ho upheld  the  a rb itra to r ’s award. 
The  respondents appealed to  th e  C ourt o f Appeal, 
w h ich , b y  a m a jo r ity  (Slesser and S co tt, L .J J .,  
Greer, L .J . dissenting), reversed his decision. The 
A d m ira lty  Commissioners appealed to  the  House o f 
Lords.
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The fac ts  and m a te r ia l s ta tu to ry  prov is ions are 
fu l ly  set o u t in  th e  op in ion  o f  L o rd  W r ig h t.

S ir Donald Somervell, K .C . (A .-G .), G.St. C.Pilcher 
K .C ., and Omen L . Bateson fo r  the  appellants.

Kenneth Carpmael, K .C . and H . G. W illm er fo r 
th e  respondents.

The  House to o k  t im e  fo r  considera tion.

December 22.— The fo llo w in g  judgm en ts  were 
de livered :

Lord Atkin.— M y  Lords, in  th is  case I  have had 
th e  o p p o rtu n ity  o f  reading th e  op in ion  w h ich  m y  
noble and learned fr ien d  L o rd  W r ig h t is about to  
de live r. I  e n tire ly  agree w ith  i t ,  and I  have 
n o th ing  to  add.

Lord Russell.— M y L o rds , I  have had  th e  same 
advantage, and I  also concur.

Lord W right.— M y  Lords, th e  appellants, w hom  
I  sha ll re fe r to  as th e  A d m ira lty , ob ta ined  from  
S ir N orm an  R aeburn, K .C . an aw ard in  th e ir  fa vo u r 
o f 11,000/. fo r  salvage services rendered to  the  
respondents’ m o to r vessel Valverda, he r cargo and 
fre ig h t, b y  vessels belonging to  H is  M ajesty. The 
aw ard was in  th e  fo rm  o f  a special case subject 
to  th e  op in ion  o f th e  co u rt on the  question o f  law  
sta ted in  i t .  I f  th e  co u rt should answer th a t  
question in  a sense co n tra ry  to  th e  op in ion  o f the 
a rb itra to r, th e  aw ard was to  be fo r  6500/. 
B ranson, J .,  before w hom  th e  special case came, 
to o k  th e  same v iew  as th e  a rb itra to r, b u t  h is 
decision was reversed b y  th e  C ourt o f A ppea l b y  a 
m a jo r ity ,  composed o f Slesser and S co tt, L .J J .,  
Greer, L .J .  d issenting.

The cen tra l question in  th e  case is th e  m eaning 
and effect o f  sect. 557, sub-sect. (1), o f th e  M erchant 
Sh ipp ing  A c t, 1894. T h is  section is in  th e  fo llow ing  
te rm s :

“  557. (1) W here salvage services are rendered 
b y  any ship belonging to  H e r M ajesty  o r  b y  the 
com m ander o r crew thereo f, no c la im  sha ll be 
a llow ed fo r  any loss, damage, o r r is k  caused to  
th e  ship o r he r stores, tack le  o r fu rn itu re , o r 
fo r  the  use o f  any stores o r o the r a rtic les  belonging 
to  H e r M ajesty , supplied in  order to  e ffect those 
services, o r fo r  any o the r expense o r loss sustained 
b y  H e r M a jesty  b y  reason o f  th a t  service, and 
no c la im  fo r  salvage services b y  th e  comm ander 
o r crew, o r p a rt o f th e  crew o f any o f H e r M a jes ty ’s 
ships shall be f in a lly  ad jud ica ted  upon, unless the  
consent o f  th e  A d m ira lty  to  th e  p rosecution o f 
th a t  c la im  is p roved .”
T h is  p rov is ion  was amended b y  th e  M erchant 

Sh ipp ing  (Salvage) A c t, 1916, w h ich  was described 
in  th e  pream ble as “ A n  A c t to  authorise  the  
recovery o f  salvage in  respect o f  services rendered 
b y  ce rta in  ships belonging to  H is  M a jes ty .”  Sect. 1 
o f  th a t  A c t  p rov ided  as fo llow s :

“ 1. W here salvage services are rendered b y  
any ship belonging to  H is  M a jesty  and th a t  ship 
is a sh ip specia lly equipped w ith  salvage p la n t, 
o r is a tu g , th e  A d m ira lty  shall, n o tw ith s ta n d in g  
a n y th in g  contained in  section five  hundred  and 
fifty -se ve n  o f  th e  M erchant S h ip p in g  A c t 1894, 
be e n tit le d  to  c la im  salvage on b e h a lf o f H is  
M a jes ty  fo r  such services, and sha ll have the 
same r ig h ts  and remedies as i f  th e  sh ip  rendering 
such services d id  n o t belong to  H is  M a jes ty .”
The A d m ira lty ’s p r im a ry  con ten tion  was th a t  

th e  opera tion  o f  sect. 557 was excluded and super
seded b y  a salvage agreement entered in to  between 
th e  A d m ira lty  and tne  respondents. T he y  a lte rna 
t iv e ly  contended th a t  the  agreement was n o t fo r

salvage, b u t fo r  w o rk  and labour, and to o k  th e  
case o u t o f th e  law  o f  m a ritim e  salvage, so th a t  the  
section d id  n o t a p p ly  a t a ll. In  th e  fu rth e r  a lte rna 
t iv e  th e y  contended th a t  th e  section d id  n o t p ro 
h ib it  a ll cla im s fo r  salvage, b u t  m ere ly  excluded 
ce rta in  specific elements, leav ing  the  A d m ira lty  
e n tit le d  to  c la im  in  respect o f a n y th in g  n o t expressly 
excluded, in  p a rt ic u la r  fo r  th e  use o r services o f  th e  
vessels. The d ispute  d id  n o t a ffect th e  cla im s in  
respect o f such o f  th e  A d m ira lty  vessels em ployed 
in  th e  salvage as fe ll w ith in  th e  A m end ing  A c t o f 
1916 o r th e  c la im s o f th e  officers and crews o f  a ll 
th e  vessels employed. These cla im s were n o t 
contested and were covered b y  th e  a lte rn a tive  
aw ard  o f 6500/.

The Valverda is a m o to r vessel o f 8806 tons gross 
register. She was a t th e  tim e  o f  th e  salvage 
services on a voyage fro m  Curacoa to  L a n d ’s E n d  
fo r  orders w ith  a cargo o f petro leum . Ship, cargo 
and fre ig h t were va lued  a t 92,616/. in  a ll. On the  
21st Jan u ary , 1935, when she was in  about la titu d e  
25 degrees 17 N ., long itude  52 degrees 00 W ., a 
fire  b roke  o u t in  her engine room . She sent o u t b y  
wireless an SOS signal. H .M .S . Frobisher, a 
cru iser o f  9860 tons d isplacem ent, proceeded in  
answer to  th e  signal, reached he r on th e  22nd 
January , 1935, to o k  he r in  to w  as she was helpless 
and  tow ed he r to  B erm uda, a distance o f  about 
900 m iles. The  Guardian, a sm aller cruiser o f 
3050 tons, also came up to  assist and rendered some 
help. A t  a la te r  stage, salvage services were also 
rendered b y  tw o  c ra ft w ith in  the  descrip tion  o f th e  
A c t o f  1916, and some assistance was g iven b y  a 
flee t a u x ilia ry , th e  Orangeleaf. The a rb itra to r  
found  th a t  th e  services were d if f ic u lt  and dangerous, 
anc) invo lve d  serious r is k  to  th e  sa lv ing  vessels 
(save th e  flee t a u x ilia ry )  and th e ir  personnel. On 
th e  25 th  January , 1935, th e  respondents in  E ng land  
signed th e  A d m ira lty  S tandard F o rm  o f Salvage 
Agreem ent, w h ich  was also signed on beha lf o f the  
A d m ira lty . The  parties were b y  then  fu l ly  apprised 
b y  wireless o f  th e  pos ition  o f  th e  Valverda and o f 
th e  names and character o f H .M . vessels w h ich  
were rendering th e  salvage services. The respond
ents made a t  th e  tim e  no suggestion th a t  any 
d is tin c tio n  should be d raw n between th e  classes o f  
A d m ira lty  vessels w h ich  m ig h t p a rtic ip a te  in  th e  
services.

The a rb itra to r  found  th a t  th e  A d m ira lty  incurred  
expenses, w h ich  were reasonable expenses, in  
rendering  th e  salvage services, am oun ting  to  
4770/. 19s. 2d. These expenses consisted o f e x tra  
consum ption o f  fu e l and stores, o f th e  va lue o f  
gear and w ires lost, o f  th e  cost o f repa iring  damage 
sustained and o the r m atte rs  in  connection w ith  th e  
sa lv ing vessels, w h ich  in  a d d itio n  to  the  tw o  
cruisers and th e  Orangeleaf, included also H .M .S . 
Sandboy and th e  y a rd  c ra ft  Creole. O f the  
4770/. 19s. 2d., 864/. 0s. 3d. was fo r  repairs to  the  
Sandboy and 264/. 0s. lOd. was fo r  e x tra  fu e l and 
stores consumed b y  th e  Sandboy and Creole. The 
a rb itra to r  found  th a t  th e  Sandboy and Creole were 
vessels w ith in  th e  A c t o f 1916, whereas th e  F ro 
bisher, Guardian and Orangeleaf were no t. I t  
was common ground th a t  the  A d m ira lty  in  th e ir  
c la im  were representing also th e  cla im s o f the  
officers and crews o f  th e  sa lv ing  vessels, and were 
trustees pro tanto on th e ir  beha lf o f any award, and 
w ou ld  apportion  and d is tr ib u te  th e  approp ria te  
am oun t among th e m  accord ing to  th e  A d m ira lty  
rules in  th a t  regard. The  necessary perm ission 
o f  th e  A d m ira lty  fo r  th e  officers and crews to  
c la im  was produced de bene esse to  th e  a rb itra to r. 
The question s ta ted  b y  th e  a rb itra to r  was w he ther 
th e  A d m ira lty  were e n tit le d  in  law  to  salvage 
rem unera tion  in  respect o f th e  services o f
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H .M .S . Frobisher, H .M .S . Guardian, and R .F .A . 
Orangeleaf. H e  made h is  aw ard  o f  11,000/. on the  
fo o ting  th a t  th e y  were so e n title d . H is  a lte rn a 
t iv e  aw ard o f 6500/. was on th e  fo o tin g  th a t  th e y  
were not.

The substance o f  th e  salvage agreement w h ich  
was signed m ay  be b rie fly  summ arised. I t  was 
on th e  A d m ira lty  S tandard F o rm  o f Salvage 
Agreem ent, described on its  face as D .46  (a dock
y a rd  fo rm ) established O ctober, 1917, revised 
June, 1934. I t  bears no re la tio n  to , and contains 
no reference to , sect. 557. I t  was o b v ious ly  and 
a d m itte d ly  prepared in  v ie w , and fo r  purposes, o f 
th e  A c t o f  1916. U nde r th e  agreem ent th e  
A d m ira lty  agreed to  use such endeavours as th e y  
o r th e ir  officers m ig h t in  th e ir  absolute d iscre tion  
th in k  f i t  to  salve o r  assist the  sh ip  Valverda and 
her cargo and fre ig h t, and th e  owners engaged the 
services o f  th e  A d m ira lty  fo r  such purposes. 
I t  was s tip u la te d  th a t  th e  agreem ent should 
re late  back to  th e  services a lready rendered before 
its  execution. T he  rem unera tion , i f  n o t agreed, 
was to  be fixe d  b y  a rb itra tio n  in  accordance w ith  
th e  prov is ions pa rticu la rise d  in  th e  re levan t 
sections o f the  agreem ent, and was to  consist, 
i f  th e  services were successful o r  benefic ia l, o f a 
reasonable am o u n t o f salvage. P rov is io n  was 
made fo r  th e  owners g iv in g  secu rity  on the  te rm in a 
t io n  o f  the  service to  the  sa tis fac tion  o f th e  Com
m ittee  o f L lo y d s  and pending the  com p le tion  o f 
the  secu rity  th e  A d m ira lty  were to  have a m aritim e  
lie n  on the  p ro p e rty  salved fo r  th e ir  rem unera tion . 
Clause 5 con ta ined  p rov is ions w h ich  were to  
a p p ly  i f  th e  services were n o t successful o r 
beneficial. In  th a t  even t th e  ac tua l ou t-o f-pocke t 
expenses incu rred  b y  o r on beha lf o f th e  A d 
m ira lty  in  th e  endeavours to  salve th e  sh ip , cargo 
and fre ig h t, toge the r w ith  com pensation n o t 
exceeding 350/. fo r  any loss o r damage incu rred  in  
such endeavours, was to  be th e  measure o f the 
rem unera tion  to  th e  A d m ira lty , b u t the re  was n o t 
to  be inc luded in  th e  expenses o r com pensation 
any charge fo r  th e  use o f any sh ip  o r tu g  belonging 
to  H is  M ajesty.

I t  was s trenuously contended on beha lf o f the  
A d m ira lty  th a t  th is  agreement, w h ich  was de libe r
a te ly  entered in to  b y  th e  respondents w ith  fu l l  
knowledge o f  a ll th e  m a te r ia l facts, overrode the 
prov is ions o f  sect. 557. I t  was po in ted  o u t th a t  
the  beneficial, onerous and  expensive services 
were rendered in  considera tion o f the  respondents’ 
undertak ings. H is  M a jes ty ’s vessels, even i f  b y  
s ta tu te  bound to  stand b y , were under no legal 
o b lig a tio n  to  render salvage, and m ig h t have le f t  
th e  salvage operations to  o th e r vessels. I t  is 
true  th a t  th e  A d m ira lty  in  th e  K in g ’s R egula tions 
have s tro n g ly  incu lca ted  on th e  officers and crews 
o f H is  M a jes ty ’s ships th a t  i t  is th e ir  d u ty  to  
render assistance to  vessels in  distress, b u t  th a t  is 
a m ora l ob lig a tio n  and g ives no legal r ig h ts  to  a 
sh ipow ner, whereas th e  agreem ent d id  g ive  legal 
r ig h ts  to  th e  respondents, b u t o n ly  in  consideration 
o f th e  corresponding lega l r ig h ts  g iven  to  the 
A d m ira lty . I t  was urged th a t  th e  respondents 
had “  con trac ted  o u t ”  o f th e  s ta tu te  o r had 
w aived its  benefit and  th a t  th e  agreem ent was 
enforceable accord ing to  its  apparen t te n o r in  the  
events w h ich  happened. As th e  services had been 
successful and beneficial, th e  A d m ira lty , i t  was 
urged, were e n tit le d  to  a reasonable am oun t o f 
salvage, as i f  th e y  were p r iv a te  salvors free from  
any p ro h ib it io n  o r l im ita t io n  under sect. 557. 
N o  d is tin c tio n  cou ld  be o r  was d raw n between the  
cruisers and th e  tu g . A l l  th e  sa lv ing  vessels were 
to  have th e  same r ig h ts  and remedies as i f  th e y  
d id  n o t belong to  H is  M a jesty . Such were the

submissions w h ich  found  fa v o u r w ith  th e  a rb itra to r, 
w ith  Branson, J . and w ith  Greer, L .J . B u t w ith  
a ll the  deference due to  such em inen t a u tho ritie s , 
I  cannot agree w ith  th e ir  conclusion. Such a 
conclusion w ou ld , in  a d d itio n  to  the  reasons I  sha ll 
n e x t sta te , a ffo rd  a s im ple  and easy w a y  o f  evading 
o r n u ll ify in g  sect. 557 and m ake i t  a m a tte r  o f 
w onder w h y  th e  A c t o f 1916 was necessary. A  
b in d in g  salvage agreem ent m ay be entered in to  
(sub ject, no doub t, to  a ce rta in  ju r is d ic tio n  ove r i t  
vested in  th e  C o u rt o f  A d m ira lty )  w ith o u t the 
fo rm a lity  o f  an y  w r it in g  o r standard  fo rm . Thus 
i t  m ay  be made b y  w o rd  o f  m ou th  between the 
com m ander o f  the  K in g ’s sh ip  and th e  m aste r o f 
the  sh ip  in  d istress a t th e  v e ry  tim e  and place o f 
th e  salvage service. The opera tion  o f th e  s ta tu te  
m ig h t thus be excluded in  every  case. B u t the 
section is, in  m y  ju d g m e n t, c le a rly  in  i ts  term s 
im p e ra tive  and p ro h ib ito ry , “  N o  c la im  sha ll be 
a llow ed.”  I t  fa lls  in to  tw o  parts , b o th  equa lly  
im p e ra tive , th e  f irs t  p o rtio n  w h ich  is  general, the 
second w h ich  applies o n ly  to  c la im s b y  th e  com 
m ander o r crew , and requires fo r  such c la im s the 
consent o f th e  A d m ira lty . B o th  equa lly , in  m y  
op in ion , are p rov is ions d ic ta te d  b y  p u b lic  p o lic y  
and are im posed n o t fo r  th e  benefit o f any in 
d iv id u a ls  o r body o f in d iv id u a ls , b u t fo r  con
s iderations o f state. The la t te r  p rov is ion  was 
ap p a re n tly  inserted to  p reven t im p ro p e r cla im s 
b y  officers and crews, such as th a t  w h ich  in  1838 
invo ke d  th e  censure o f th e  c o u rt in  The Rapid  
(3 Hagg. 419). T h a t p rov is ion  cou ld  no t, in  m y  
op in ion , be th e  sub ject o f  co n tra c tin g  o u t o r 
w a ive r. The  ob jec t and p o lic y  o f  the  fo rm er 
p ro v is ion  are m ore d if f ic u lt  to  define w ith  any 
c e rta in ty , as w i l l  be discussed la te r. B u t i t  is 
c le a rly  based on p u b lic  considerations. W herever 
the re  is  a question w he ther there  can be con
tra c tin g  o u t o r w a ive r o f  s ta tu to ry  p rov is ions, the 
p rob lem  m ust be solved on a considera tion o f  the  
scope and p o lic y  o f th e  p a rt ic u la r  s ta tu te . L i t t le  
he lp  can in  general be de rived  fro m  o th e r s ta tu tes. 
Thus sta tu tes  w h ich  deal w ith  procedural o r 
e v id e n tia l requ irem ents, such as th e  S ta tu te  o f 
F rauds, o r  th e  P u b lic  A u th o ritie s  P ro te c tion  A c t, 
1893, m ay  in  some cases be th e  sub ject o f  w a ive r, 
th o ug h  even in  A cts  o f th a t  characte r considerations 
o f th e  purpose o f th e  p a rtic u la r  s ta tu te  m ay  exclude 
w a ive r o r co n tra c tin g  o u t. B u t such A cts  are 
fa r  rem oved fro m  an im p e ra tive  p u b lic  enactm ent 
such as sect. 557, w h ich  governs th e  pos ition  o f 
a S tate D e p a rtm e n t and S ta te  servants. The 
case o f Griffiths v . E arl of Dudley (47 L .  T . Rep. 10 ; 
9 Q. B . D . 357) was re lied  on as a case in  w h ich  
a c o u rt he ld  th a t  co n tra c tin g  o u t o f a s ta tu te  was 
le g itim a te  and  v a lid . I  confess to  some doubts 
w he ther th e  case was w e ll decided, b u t i t  is n o t 
necessary to  discuss th a t  fu r th e r  here, because i t  
was a case v e ry  u n like  th e  present. The  A c t in  
question there , the  E m p loye rs ’ L ia b i l i ty  A c t, 1880, 
was obv io u s ly  passed fo r  the  benefit o f  w orkm en. 
I  am  n o t concerned to  say th a t  th e  benefit o f a 
s ta tu te  m ay n o t be con tracted  o u t o f o r w a ived  in  
app rop ria te  cases. A l l  I  need to  say is th a t  th is , 
in  m y  op in ion , is  n o t such a case.

B u t  I  do n o t th in k  th a t  th e  agreement on its  
tru e  cons truc tion  invo lves the  question. The 
agreem ent does n o t in  te rm s p u rp o r t to  exclude 
o r w a ive  sect. 557. I  see no reason w h y  an y  such 
in te n tio n  should be im p lie d . W h a t is  to  be g iven 
as rem unera tion  in  th e  even t o f  success o r benefit 
is to  be a reasonable am oun t o f  salvage. T h a t 
im p o rts , in  m y  op in ion , th a t  th e  rem une ra tion  is 
to  be ascertained in  accordance w ith  th e  p rinc ip les  
w h ich  are app lied  in  f ix in g  salvage rew ards accord
in g  to  m a ritim e  law . T h a t the  services were to  be
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trea ted  as salvage services is, I  th in k ,  also clear 
fro m  th e  s t ip u la tio n  fo r  a m a ritim e  lie n . A  
m a ritim e  lie n  cannot be created b y  con trac t. 
In  m y  op in ion  th is  agreem ent m ust be construed as 
governed b y  th e  re levan t rules o f m a ritim e  salvage. 
In  th e  p a rt ic u la r  case o f  salvage b y  H is  M a jes ty ’s 
sh ips, one ru le  w h ich  is app licab le  is th a t  em bodied 
in  sect. 557. I  ven tu re  to  quote in  th is  co n tex t 
a sentence fro m  th e  adm irab le  ju d g m e n t o f S cott, 
L .J .,  to  w h ich  I  have been m uch indeb ted  : “  W h a t 
is  there  then  in  th e  language o f the  agreem ent to  
ju s t i f y  ou r in te rp re tin g  i t  as in tended  to  enlarge 
th e  A d m ira lty ’s r ig h ts , e ith e r in  th e ir  ow n behalf 
o r on beha lf o f  officers and men, beyond th e  lim its  
a llow ed b y  law , so as to  g ive  them  a rem unera tion  
to  w h ich  w ith o u t an agreem ent th e y  w ou ld  have 
no r ig h t  ? ”  A n d  I  agree w ith  h is conclusion 
th a t  a l l  th a t  th e  agreement s tipu la tes  fo r  is such 
salvage rem unera tion  as is  “  n o t barred  b y  th e  
c o n jo in t ope ra tion  o f th e  tw o  A cts  o f 1894 and 
1916, and no m ore.”  I  th in k  no question o f 
c o n tra c tin g  o u t o r  w a ive r arises in  fa c t o r cou ld  
in  la w  arise.

T h is  renders i t  necessary now  to  deal w ith  the  
a lte rn a tive  con ten tion . T h is  is d ire c t ly  incon 
s is ten t w ith  th e  f irs t  con ten tion  w h ich  I  have 
rejected. The  a lte rn a tive  con ten tion  is th a t  
sect. 557 does n o t a p p ly  a t  a ll to  th is  case because 
th e  services were n o t salvage services under th e  
m a ritim e  la w  b u t were rendered under th e  agree
m ent, w h ich  was n o t a salvage agreem ent b u t an 
agreem ent fo r  w o rk  and labou r. I  have a lready 
s u ffic ie n tly  in d ica te d  a v ie w  th a t  th e  agreement 
was an agreem ent fo r  salvage and th a t  th e  services 
were salvage services w ith in  sect. 557. The 
prov is ions fo r  rem une ra tion  as salvage and fo r  a 
m a ritim e  lie n  w o u ld  be su ffic ien t in  themselves to  
establish  th is . Salvage m u s t be v o lu n ta ry  in  the  
sense th a t  i t  is  n o t rendered under a p re -ex is ting  
o b lig a tio n , b u t i t  is  n o t dep rived  o f th e  character 
o f  vo lun tariness m ere ly  because th e  sa lvo r has 
made an agreem ent regu la ting  (sub ject a lways to  
th e  ju r is d ic t io n  o f  th e  A d m ira lty  C ourt) th e  con
d itio n s  under w h ich  he renders th e  salvage services. 
B u t I  have to  no te  one ob jec tion  p a rt ic u la r ly  re lied  
on  b y  th e  A d m ira lty . The  o b jec tion  is based on 
clause 5 o f th e  agreem ent. T h a t clause p rovides 
fo r  a rem une ra tion  in  th e  even t o f non-success. I t  
is said to  be inconsis tent w ith  th e  na tu re  o f  salvage, 
w h ich  is necessarily on a “  no cure no pa y  ”  basis. 
I ts  presence, i t  is  said, determ ines th e  characte r o f 
th e  whole agreem ent and p revents i t  fro m  being 
regarded as an agreem ent fo r  salvage. T h is  a rgu 
m en t is, in  m y  op in ion , n o t o n ly  unsound in  p rinc ip le , 
b u t co n tra ry  to  well-estab lished decisions o f  the  
A d m ira lty  C ourt. I t  was b o ld ly  contended th a t  
these decisions were w rong, in  p a rt ic u la r  Kate B. 
Jones (7 A sp . M ar. L a w  Cas. 3 32 ; 69 L .  T . Rep. 
197 ; (1892) P . 366) and Edenmore (7 Asp. M ar. 
L a w  Cas. 334 ; 69 L .  T . R ep. 230 ; (1893) P . 79). 
In  the  fo rm e r case G ore ll Barnes, J . was o f  op in ion  
th a t  the  sa lvo r w ou ld  be e n tit le d  to  some rem unera
t io n  even in  th e  event o f fa ilu re , because he was in  
some respects an agent o f th e  ow ner o f  th e  salved 
vessel, and a cco rd ing ly  he based h is aw ard  on the  
P rinc ip le  th a t  th e  r is k  o f th e  en tire  loss o f the 
sa lvo r’s expend itu re , i f  unsuccessful, was a r is k  
w h ich  th e  sa lvo r the re  d id  n o t in cu r. B u t  th a t  
d id  n o t lead the  judge  to  t re a t the  services as o the r 
th a n  salvage services, th o ug h  i t  d id  a ffec t the 
am oun t o f  th e  salvage rem unera tion  w h ich  was 
awarded. S im ila r ly  in  th e  Edenmore, the  same 
learned judge  was in c lin e d  to  th e  v ie w  th a t  the  
agreem ent w o u ld  e n tit le  th e  salvors to  some 
rem unera tion  even i f  th e  services were n o t success
fu l. B u t he he ld  th a t  th e  services were salvage

services and made a salvage aw ard , add ing  th a t  i t  
was v e ry  d if f ic u lt  to  say w h a t precise e ffect such 
a s tip u la tio n  o ugh t to  have in  reduc tion  o f  th e  sum 
awarded when th e  services p roved  successful. I  
th in k  th e  p rinc ip les  accepted b y  th a t  v e ry  learned 
and experienced judge  are sound. The s tip u la tio n  
fo r  some paym en t in  th e  even t o f fa ilu re  is  sever
able. I t  cou ld  n o t a ffect th e  pos ition  i f  the  
services were successful, save th a t  i t  m ig h t p ro p e rly  
be ta ke n  in to  account so as to  reduce the  am oun t 
o f th e  aw ard on th e  g round th a t  th e  sa lvor was n o t 
ta k in g  the  fu l l  r is k  o f “  no cure no p ay .”  In  m y  
ju d g m e n t th e  services rendered to  th e  Valverda 
b y  th e  A d m ira lty  vessels were salvage services and 
th e  agreem ent was a salvage agreem ent, so th a t  
sect. 557 app lied  and excluded the  appellants ’ c la im .

B u t even so, the  th ird  p o in t rem ains to  be 
considered. T h is  is th a t  sect. 557 does n o t exclude 
a ll cla im s fo r  salvage, b u t o n ly  th e  specific cla im s 
enum erated in  the  section, and th a t  there  are o ther 
c la im s beyond these, o r a t least one im p o rta n t 
c la im , nam ely, fo r  th e  use o r services o f the  K in g ’s 
sh ip  as a sa lv ing  in s tru m e n t. I t  is  conceded th a t  
a K in g ’s sh ip  is  n o t a p ro fit-e a rn in g  vessel. B u t 
a ll th e  same, i t  is said, she m ay p ro p e rly  be taken  
to  have a va lue to  the  A d m ira lty  reducib le  to  
term s o f m oney, so th a t  th e y  can c la im  in  respect 
o f th a t  va lue d u rin g  th e  pe riod  in  w h ich  the  ship 
was occupied on, and approp ria ted  to , th e  salvage 
service. The case, i t  was contended, was, i f  n o t 
id e n tica l w ith , a t least s im ila r  to  th e  case where 
damages are awarded to  the  A d m ira lty  fo r  loss o f 
t im e  consequent on damage to  a K in g ’s ship 
sustained in  a co llis ion  due to  the  negligence o f the 
defendants’ servants. Such a case was discussed 
in  th e  A dm ira lty Commissioners v . Steamship 
Chekiang (17 Asp. M ar. L a w  Cas. 7 4 ; 135
L .  T . Rep. 450 ; (1926) A . C. 637), w here L o rd  
Sumner, w h ile  a d m itt in g  th a t  such damages were 
cla im able, po in ted  o u t the  d ifficu ltie s  o f e s tim a ting  
them . “  Som etimes,”  he said, “  th e  va lue o f  the  
user m ay re a lly  be no m ore th a n  th a t  o f  flo a tin g  
accom m odation fo r  officers and crew w ho have 
am ong o th e r th ings  to  be k e p t under d isc ip line  and 
busy.”  On th a t  v ie w  i t  m ay  be said th a t ,  so fa r  as 
user o f th e  vessels is  concerned, th e  A d m ira lty  in  
th is  case m ay  have suffered no loss or no appre
ciable loss, so th a t  th is  e lem ent m ig h t n o t a ffect 
the  am oun t aw arded. B u t th e  am oun t awarded is 
a m a tte r  fo r  th e  a rb itra to r  i f  he acts on correct 
p rinc ip les , and th e  A d m ira lty  re lied  on th e  ac tua l 
language o f  sect. 557, w h ich  d id  n o t in  te rm s, th e y  
said, p ro h ib it  a ll salvage cla im s b y  a K in g ’s ship, 
o r in  te rm s exclude a c la im  fo r  use o f th e  ship, 
th o ug h  i t  excluded cla im s fo r  use o f stores, and 
cla im s fo r  loss, damage o r r is k  to  the  ship o r her 
stores. T h e y  contended th a t  damage o r r is k  
to  th e  sh ip  m ay  be regarded as an e lem ent 
in  salvage d is t in c t in  p rin c ip le  fro m  user o f the 
sh ip , and th a t  th e  om ission o f an y  express reference 
to  th e  use o f  th e  sh ip  is n o t made good b y  the  
general words “  any o th e r expense o r loss,”  because 
these w ords re fe r to  recoupm ent, whereas paym en t 
fo r  use o f  th e  ship is a sub ject m a tte r  o f rew ard , 
no r cou ld  such general w ords m ake up  fo r  the  
s ign ifican t om ission o f reference to  the  use o f  the 
sh ip . W h ile  i t  is tru e  th a t  th e  language o f  
sect. 557, m ere ly  on th e  lite ra l m eaning o f the  
a c tua l words, is  n o t free fro m  d iff ic u lty , I  th in k  
th a t  when th e  p ra c tica l e ffect o f  th e  section is 
looked a t, its  in te n tio n  is clear, and th a t  i t  is to  
exclude a ll c la im s fo r  salvage b y  a K in g ’s ship. 
The  enum era tion  o f item s o r elements, coupled 
w ith  th e  general words, was m eant to  be exhaustive. 
In  fa c t, th e  use o f th e  sh ip  was n o t regarded as a 
separate e lem ent o f c la im . I f  item s o f loss and



150 ASPINALL’S M ARITIM E LAW CASES.

H. of L.] Admiralty Commissioners v. Owners of M/V. Valverda. [H. of L.

expense, ou t-o f-pocke ts, consum ption  o f stores, 
ac tua l r is k , and so fo r th  were excluded, a fo rtio r i 
m ust th e  same be tru e  o f an y  rew ard  fo r  user. 
User is in  t r u th  a d if f ic u lt  idea when app lied  to  
non -p ro fit-ea rn ing  vessels, w h ich , l ik e  th e  cruisers, 
are dedicated to  p u b lic  service, and  fo r  w h ich  the 
A d m ira lty  are trustees fo r  th e  n a tio n , w h ich  is 
in te rested  in  salvage being rendered to  vessels in  
distress. T o  m odern ideas th is  is n o t perhaps so 
obvious as i t  seems to  have been in  1853. I t  is 
d if f ic u lt  now  to  see any decisive reason w h y  the  
general body o f  taxpayers  should bear th e  expense 
o f  salvage ra th e r th a n  th e  p a rt ic u la r  shipowners o r 
u nderw rite rs  w ho have benefited b y  i t .  The  case 
is even less obvious when th e  ships salved are 
fo re ign  o r  th e  underw rite rs  are fo re ign  in  whole 
o r  in  p a rt. B u t  so fa r  as has been ascertained, 
u n t i l  th is  case no one has contended th a t  sect. 557 
le f t  i t  open to  th e  A d m ira lty  to  m ake any c la im  o f 
an y  k in d  w ha tever fo r  salvage services rendered b y  
th e ir  ships. I t  has been cons is ten tly  accepted by  
th e  A d m ira lty  th a t  th e y  are barred fro m  any 
c la im  fo r  salvage, sub ject to  th e  lim ite d  exception 
in troduced  b y  th e  A c t  o f  1916. I f  th e  ac tua l 
w ords o f  sect. 557 were regarded as leav ing  the 
m a tte r  in  d o u b t, th e  long  sequence o f  a u th o r ity  (o r 
ra th e r w a n t o f  a u th o r ity , because th e  A d m ira lty  
never c la im ed th e  r ig h t  to  c la im ) m ig h t w e ll be 
regarded as decisive. B u t  there  is  ano the r m a tte r  
to  be considered. The cons truc tion  o f  a s ta tu te  lik e  
th is  cannot p ro p e rly  be de te rm ined  w ith o u t 
ascerta in ing w h a t the  sta te  o f  th e  la w  was a t  the  
tim e  when th e  section was o r ig in a lly  enacted in  
1853. T h is , I  th in k ,  makes i t  c lear th a t  sect. 557 
was in tended  to  exclude a ll c la im s fo r  salvage b y  
th e  A d m ira lty  and requires th a t  i t  shou ld  be so 
construed.

The w o rld  has become accustom ed to  heavy 
c la im s and awards fo r  salvage being made to  sh ip 
owners in  respect o f  th e ir  vessels, w h ich  are regarded 
as agents o r ins trum en ts  o f  th e  salvage. I f  i t  were 
n o t fo r  th e  pow e rfu l steam o r m o to r vessels o f 
m odem  days, w ith  th e ir  e laborate  and va luab le  
m ach ine ry  and equ ipm en t, salvage such as the  
towage o f th e  Valverda cou ld  n o t be achieved. 
The personal courage and exertions o f  th e  sa lv ing 
officers and crew  w ou ld  be o f  l i t t le  a v a il w ith o u t 
th e  a id  o f  th e  m echanica l means and th e  pow er 
supp lied b y  th e  sa lv ing  vessel. B u t  th is  is a m odern 
idea due to  m odem  cond itions w h ich  d id  n o t ex is t 
when sect. 39 o f  th e  M erchant S h ipp ing  A c t, 1853, 
was enacted. T h a t section was re-enacted by 
sect. 484 o f  th e  M erchan t S h ipp ing  A c t,  1854, 
w h ich  again was re-enacted b y  sect. 557 o f  the 
C onso lidating A c t o f  1894. As th e  language o f 
th e  th ree  sections is  su b s ta n tia lly  th e  same, i t  is 
essential to  observe w h a t th e  la w  was in  1853, 
because i t  was in  v ie w  o f  th a t  sta te  o f  la w  th a t  
sect. 39 was passed. A t  th a t  t im e  i t  is, I  th in k ,  
c lear fro m  th e  cases th a t  th e  o rig in a l idea  th a t  
salvage was personal s t i l l  re ta ined  its  fo rce, b u t 
was in  process o f being weakened b y  th e  grow ing  
sense th a t  p r iv a te  shipowners should in  ce rta in  
cases be g iven  fo r  th e  services o f th e ir  steam vessels 
rem unera tion  w h ich  w e n t beyond th e  awards 
in  respect o f  dem urrage o r repa irs , a c tua l expenses 
and perhaps r is k , w h ich  co n s titu te d  th e  l im i t  o f 
w h a t was genera lly  g iven  th e m  in  those days. E ven 
in  1831 in  The John (2 H agg. 338), th e  co u rt observed 
th a t  th e  c la im  o f  owners was genera lly  v e ry  s lig h t 
unless th e ir  p ro p e rty  became exposed to  danger 
o r th e y  incu rre d  rea l loss and  inconvenience. The 
aw ard  g iven  in  th a t  case o f  7001. was to  cover 
dem urrage, repa irs , r isks , and  a ll expenses. A  
l i t t le  ea rlie r in  The Vine  (1825, 2 H agg. 1), i t  had 
been la id  dow n  th a t  th e  general ru le  was th a t

pa rties  n o t a c tu a lly  occupied in  th e  salvage 
services were n o t e n tit le d  to  salvage, b u t an 
excep tion  was made in  fa v o u r o f  owners o f  vessels 
w h ich  in  rendering  assistance had  experienced 
special m isch ie f and loss. B u t a special exception 
had  a lready begun to  be made in  th e  case o f  steam 
ships. A  v e ry  e a rly  instance is The Raikes (1 H agg. 
246) in  1824. The  reason was exp la ined  to  be 
because o f th e ir  g rea te r pow er and effic iency. 
B u t th is  p ractice  was n o t extended to  cla im s in  
respect o f K in g ’s ships, w he ther steam o r sa iling  
vessels. I t  was w e ll recognised th a t  th e  officers 
and crew  were e n tit le d  to  c la im , b u t I  know  
o f  no case before 1853, excep t The Thetis 
(3 H agg. 14), decided in  1833, where th e  A d m ira lty  
c la im ed o r were aw arded even expenses. T h is  
was an excep tiona l case in  w h ich  n ava l crews 
w ith  th e  he lp  o f  nava l vessels salved sunken 
do lla rs  to  th e  va lue  o f  157,0001. The A d m ira lty  
were awarded 12,000/. to  cover th e  pay o f  the  m en 
d u rin g  th e  eighteen m onths in  w h ich  th e y  were 
em ployed on th e  salvage, and also v ic tu a llin g , 
w ear and te a r o f  ships, and a ll  expenses d u rin g  
th e ir  pro longed operations. N o th in g  was cla im ed 
o r aw arded fo r  th e  user o f  t l ie  vessels. S ir  
C hris topher R obinson said th a t  the  case was 
d iffe re n t fro m  th e  assistance a fforded in  o rd in a ry  
cases b y  p u b lic  vessels fo r  w h ich  th e re to fo re  
n o th in g  had been charged. B u t  even in  th a t  case, 
th e  aw ard  was made on th e  basis o f  the  owners n o t 
ob jec ting . I t  is to  be no ted  th a t  c la im s made b y  
n ava l officers and crews were h a b itu a lly  described 
as c la im s b y  ships o f  H is  M a jesty , b u t  th e  A d m ira lty  
were n o t c la im ants . In  The Lustre (3 H agg. 154), 
th e  A d m ira l a t P o rtsm o u th  d ispa tched H is  
M a jes ty ’s steam er Dee to  assist a vessel in  d istress 
on th e  te rm s expressly agreed th a t  the  owners and 
underw rite rs  w o u ld  be responsible fo r  a ll stores 
expended o r damaged. S ir John  N ich o lls  awarded 
salvage to  th e  officers and crew , observ ing th a t  i t  
was a m is take  to  suppose th a t  th e  p u b lic  force was 
to  be em ployed g ra tu ito u s ly  in  the  service o f p r iv a te  
in d iv id u a ls  to  save them  fro m  expense. T h a t was 
a pecu lia r case, b u t th e  A d m ira lty  d id  n o t c la im  
in  th e  s u it. The  c la im  was b y  th e  officers and crew . 
The  A d m ira lty  were pa id , i t  seems, under th e  express 
ba rga in  w h ich  was o n ly  fo r  stores expended and 
damaged. I n  The Iod ine  (8 N otes o f  Cases 
140) in  1844, the  c la im  was b y  the  officers and 
crew  as usua l and n o t b y  th e  A d m ira lty . The  
c o u rt observed w ith  regard to  H is  M a jes ty ’s 
vessels th a t  th e  aw ard  w ou ld  be less, th e  vessels 
being a t  th e  expense o f  th e  c o u n try . T h a t m ust 
have re fe rred  to  th e  aw ard  to  th e  officers and crew , 
as th e y  were th e  c la im ants . These and o th e r 
cases seem to  me to  show c le a rly  th a t  no one 
d re a m t o f an y  c la im  b y  th e  A d m ira lty  fo r  th e  
use o f  p u b lic  vessels in  salvage, and th a t  c la im s 
b y  th e  A d m ira lty  fo r  r is k , loss o r  damage were 
fo r  a ll p ra c tic a l purposes never made. The  Thetis 
and th e  Lustre seem to  be the  exceptions w h ich  
p rove  the  ru le . T h e y  m a y  have been noticed 
as cases te n d ing  to  in tro d u ce  a new and, as i t  
seemed, ob jec tionab le  p ractice , w h ich  called fo r  
leg is la tive  p ro h ib it io n . Hence sect. 39 o f th e  
A c t  o f  1853 to o k  th e  fo rm  i t  d id . I t  excluded 
eve ry  c la im  th a t  anyone th o u g h t cou ld  be made 
fo r  salvage b y  a K in g ’s sh ip  and I  have no d oub t 
was in tended  to  exclude a ll c la im s fo r  salvage by  
th e  A d m ira lty  and should, I  th in k ,  be so construed. 
M eticu lous d ra ftsm ansh ip  has a t  tim es  caused 
d if f ic u lty  b y  m ak ing  an enum era tion  believed to  
be exhaustive , where a s im ple  un ive rsa l w ou ld  
have  b e tte r served.

T h a t is c e rta in ly  w h a t has been understood in  
th e  reported  cases and te x t  w rite rs  fro m  th e  passing
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o f  th e  A c t o f  1853, u n t i l  th e  question was raised 
in  th is  case. In  1857 in  The M ary  Pleasants 
<Swa. 224), H is  M a jes ty ’s vessel Leopard had 
rendered salvage services. The officers and crew 
w ith  th e  a u th o r ity  o f th e  A d m ira lty  under the  
A c t o f  1854 cla im ed and were awarded salvage 
fo r  th e ir  personal services. D r . L ush ing ton  added : 
“  W hen I  say personal services I  use th a t  expression 
in  o rder to  d is tingu ish  i t  fro m  o the r cases, inasm uch 
as i t  has been observed b y  D r .  Tw iss th a t  no c la im  
cou ld  be made on account o f  th e  assistance g iven 
b y  th e  vessel herse lf fo r a n y  r is k  o r damage she had 
in cu rre d .”  D r . L u sh ing ton  is p la in ly  negativ ing  
a n y  c la im  w ha teve r b y  th e  A d m ira lty . The 
A d m ira lty  have sought since then  to  c la im  salvage 
on the  ground, n o t th a t  salvage was cla im able  in  
respect o f  a K in g ’s ship, b u t th a t  th e  sa lv ing  vessel 
was n o t a K in g ’s ship. Such a c la im  fa iled  in  The 
M a tti ((1918) P. 314), where salvage was rendered 
b y  a requ is itioned  ship. The A d m ira lty  cla im ed 
a salvage aw ard, b u t th e ir  c la im  was re jected  in  
toto because i t  was he ld  th a t  th e  M a tti was a K in g ’s 
sh ip , so th a t  th e  A d m ira lty  c la im  fa iled  because 
o f  sect. 557, though  th e  c la im  o f  officers and crew 
was a llow ed. I t  was n o t suggested th a t ,  though  
th e  A d m ira lty  had no general c la im  fo r  salvage, 
a t  least the re  was a lim ite d  c la im  fo r  th e  use o f  the  
sh ip . There are o th e r cases to  the  same effect 
w h ich  I  need n o t cite . In  1916 in  The Sarpen 
(13 Asp. M ar. L a w  Cas. 3 2 0 ; 114 L .  T . Rep. 
1011 ; (1916) P . 306), i t  was he ld  th a t  the  
sa lv ing  tu g  was n o t a K in g ’s ship, b u t  Sw infen 
E ady , L .J .  thus  sta ted th e  law  : “  W here salvage 
services are rendered b y  a K in g ’s sh ip no c la im  
to  salvage can be made in  respect o f th e  ship, b u t 
th e  com m ander and crew m ay prosecute a c la im  
w ith  th e  consent o f  the  A d m ira lty  (sect. 557 o f  the  
A c t o f  1894).”  I t  is in te res ting  to  compare these 
words w ith  th e  words o f D r . L ush ing ton  in  j857 . 
P ick fo rd , L .J .  states th e  law  to  th e  same effect, 
and so, I  th in k ,  d id  Bankes, L .J .,  though  he uses 
th e  w ord  “  re s tr ic tin g .”  There is in  fa c t no 
exception on th is  m a tte r  to  th e  course o f a u th o r ity .

The same v ie w  o f  th e  law  was, I  th in k ,  taken  
b y  th e  Leg is la ture  when th e y  passed th e  A c t o f 
1916 set o u t above. T h a t A c t c lea rly  presupposes 
th a t  w ith o u t i t  th e  A d m ira lty  cou ld  have no c la im  
a t a ll fo r  salvage. The A c t, so fa r  as th e  special 
classes o f  vessels are concerned, gives to  th e  
A d m ira lty  (1) a c la im  fo r  salvage ; (2) a c la im  on 
th e  same fo o tin g  as i f  th e  vessels were n o t vessels 
belonging to  H is  M ajesty. The A c t was no doub t 
passed because o f  th e  decision in  The Sarpen. 
The change w h ich  i t  made when app lied  to  the  
case o f  tugs requ is itioned  under T  99 was po in ted  
o u t in  Page v . A dm ira lty Commissioners (15 
Asp. M ar. L a w  Cas. 81 ; 123 L .  T . R ep. 754, a t 
p . 755 ; (1921) 1 A . C. 137, a t  p . 142), b y  L o rd  
B irkenhead, in  agreem ent w ith  w h a t had been 
he ld  in  th e  C ou rt o f  A ppeal in  th e  same case, 
A dm ira lty  Commissioners v . Page (120 L .  T . Rep. 
137 ; (1919) 1 K .  B . 299). In  The Morgana 
(124 L .  T . Rep. 254 ; (1920) P. 442), a cable ship 
was held d ise n title d  to  an y  salvage under sect. 
557 as be ing a K in g ’s ship.

The long and unbroken  sequence o f  cases in  
w h ich  th e  s ta tu to ry  p ro h ib it io n  aga inst the  
A d m ira lty  c la im ing  any salvage o f any k in d  a t a ll 
has been assumed o r enforced w ith o u t th e  con
tra ry  ever being suggested b y  th e  A d m ira lty , and 
th e  recogn ition  o f th e  p ro h ib itio n  b y  th e  Leg is la ture  
,n 1916 w ou ld , in  m y  judgm en t, in  any event 
make i t  im possible fo r  th is  House to  ho ld  now 
th a t  th e  A d m ira lty  have th e  r ig h t  to  c la im  any- 
th rng  fo r  salvage fo r  th e  use o f  the  vessel.

I  have g iven reasons fo r  th e  v ie w  th a t  th e  true

construc tion  o f  th e  clause is to  exclude a ll c la im s 
whatsoever fo r  salvage b y  th e  A d m ira lty , b u t even 
i f  I  were w rong  in  th is , i t  w ou ld , I  th in k ,  be too  
la te  fo r  th is  House to  set aside th e  consistent and 
unbroken a u th o r ity  o f  th e  A d m ira lty  C ourt and 
th e  C ourt o f  Appeal, and depart fro m  th e  estab
lished ru le  and p ractice , even though  th e  question 
has n o t been de term ined b y  th is  House. Th is  
House has no d oub t pow er to  overru le  even a long 
established course o f  decisions o f  th e  courts, 
p rov ided  i t  has n o t its e lf determ ined th e  question. 
I t  is im possible to  la y  dow n precise rules accord ing 
to  w h ich  th is  pow er w i l l  be exercised. B u t in  
general th is  House w il l  a dop t th is  course o n ly  in  
p la in  cases where serious inconvenience o r in jus tice  
w ou ld  fo llo w  fro m  pe rpe tua ting  an erroneous 
construc tion  o r ru lin g  o f law . T h is  is n o t such a 
case. The A d m ira lty , on w hom  rested the  respon
s ib i l i ty  fo r  a ll these years o f  co rrec ting  th e  error, 
i f  e rro r there  was, have abstained u n t i l  now  fro m  
a tte m p tin g  to  do so. W hen in  1916 th e  G overn
m en t in troduced  leg is la tion  w h ich  was based on, 
b u t in tended to  v a ry , th e  p re va iling  v ie w  o f  the  
law , th e  departu re  fro m  th e  ex is ting  ru le  was o f 
s tr ic t ly  lim ite d  e x te n t and le f t  th e  m a in  b u lk  o f  the  
ru le  unaffected. I f  th e  law  is now  to  be declared in  
a d iffe re n t sense, i t  m ust be b y  th e  Leg is la ture .

T h is  p o in t does n o t seem to  have been raised as 
a substan tive  question on these proceedings u n t i l  
th e  appeal came before th is  House, th o ug h  i t  
seems to  have been adverted  to  before Branson, J . 
Y o u r Lordsh ips are asked to  re m it th e  case to  the  
a rb itra to r  and re-open w h a t w ou ld , in  effect, be a 
new in q u iry . N o  d o u b t y o u r Lordsh ips have 
ju r is d ic tio n  to  re m it, b u t  I  should n o t th in k  i t  
w ou ld  be a p roper case in  w h ich  to  exercise th a t  
d iscre tiona ry  ju r is d ic tio n . H ow ever, I  th in k  the  
p o in t is bad in  law .

In  m y  ju d g m e n t th e  appeal fa ils , th e  o rder o f  the 
C ourt o f  A ppea l should be a ffirm ed and the  
A d m ira lty  should pay and bear th e  costs o f  the  
appeal to  th is  House.

Lord Maugham (read b y  L o rd  R ussell).—  
The op in ion  o f m y  noble and learned fr ie n d  
L o rd  W r ig h t contains an am ple s ta tem ent o f  
the  facts, and an e laborate exam ina tion  o f the  
au tho ritie s , b o th  o f  w h ich  I  am  h appy  to  be able 
to  a dop t w ith o u t qua lifica tion . The im portance  o f 
th e  case and th e  able argum ents o f counsel are m y  
excuse fo r  add ing  some rem arks, s h o rtly  s ta tin g  in  
m y  own language th e  reasons w h ich  have led  me to  
the  same conclusions. Three po in ts  o f  general 
in te res t arise on th is  appeal :

F irs t,  are th e  p rovis ions o f sect. 557, sub-sect. (1), 
o f th e  M erchant S h ipp ing  A c t, 1894, excluded b y  a 
co n tra c t o f th e  na tu re  o f  a salvage agreement 
made between the  A d m ira lty  and the  owners o f  the  
vessel salved ?

Secondly, does an agreem ent fo r  rendering 
services to  a vessel in  distress cease to  be an agree
m ent fo r  salvage under the  m a ritim e  la w  i f  the re  is 
found  in  i t  a p ro v is ion  fo r  some recoupm ent o r 
rem uneration being p a id  to  th e  sa lvo r i f  the  services 
tu rn  o u t to  be w h o lly  unsuccessful ?

T h ird ly , does sect. 557, sub-sect. (1), upon its  
tru e  cons truc tion  exclude cla im s b y  the  A d m ira lty  
to  rem unera tion  o f any k in d  fo r  salvage services 
successfully rendered ?

W h ile  add ing  a few  rem arks on each o f  the  
questions, I  desire to  m ake i t  c lear th a t  I  e n tire ly  
agree w ith  the  v iew s expressed b y  m y  noble and 
learned fr ien d .

On th e  f irs t p o in t i t  is to  be observed th a t  sect. 557, 
sub-sect. (1), contains w ith o u t a m b ig u ity  tw o  
p ro h ib itio n s . The f irs t p ro h ib its  a c la im  on behalf
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o f  th e  Crown fo r  th e  enum erated losses and expenses 
sustained b y  th e  Crown in  rendering  salvage services 
and fo r  th e  r is k  to  w h ich  th e  sh ip  and her contents 
have been exposed : th e  second p ro h ib its  cla im s 
b y  th e  com m ander o r crew  unless th e  consent o f  the 
A d m ira lty  to  the  prosecution o f  th e  c la im  is  proved. 
I t  seems to  be ev id e n t th a t  th e  second p ro h ib itio n  
cannot be avo ided b y  a co n tra c t between th e  com 
m ander and th e  m aster o f th e  ship. N o  one indeed 
suggests th a t  th a t  is possible. W h y  is a d iffe re n t 
ru le  as a m a tte r  o f im p lic a tio n  to  be app lied  to  the 
f irs t  p ro h ib it io n  ? T h is  alone seems to  me to  be a 
su ffic ien t reason fo r  answering the  f irs t  question in  
th e  negative ; b u t there  are o th e r reasons equa lly  
decisive. N o th in g  in  th e  language o f th e  section 
suggests th a t  a salvage agreem ent w i l l  take  th e  case 
o u t o f th e  s ta tu te . The section can o n ly  be 
exp la ined  on th e  hypothesis th a t  th e  Leg is la ture  
th o u g h t th a t  such cla im s b y  th e  A d m ira lty  were 
n o t in  th e  p u b lic  in te rest. Sects. 557 to  564 are 
prefaced b y  th e  heading “  Salvage b y  H e r M a jes ty ’s 
Ships.”  A  mere perusal o f  them  tends to  show th a t 
th e y  are general and n o t in tended  to  be excluded b y  a 
salvage agreement. I f  such an exclusion had  been 
in tended  i t  w ou ld  have found  an app rop ria te  and a 
su itab le  place in  sect. 562. F in a lly , i t  is leg itim a te  
to  consider th e  pos ition  as i t  was in  1853 when the 
re levan t p a rt o f sect. 557 was f ir s t  enacted (sect. 39 
o f th e  M erchant S h ipp ing  A c t, 1853). A t  th a t  
date there  was no such device as th a t  o f wireless 
com m unica tion . Is  i t  to  be supposed th a t  the  
fram ers o f th e  section conceived th a t  th e  com 
m ander o f one o f H e r M a jes ty ’s ships was to  be a t 
lib e r ty , fo r  th e  benefit o f th e  Crown, to  negotia te 
an agreem ent ousting  the  section w ith  the  m aster 
o f a vessel in  grievous distress on th e  h ig h  seas ? 
I f  an answer in  th e  a ffirm a tive  were possible, i t  
w ou ld  seem to  fo llo w  th a t  such a com m ander 
o ugh t a lways in  ca rry in g  o u t h is d u ty  to  the  Crown 
to  do h is  best to  secure such an agreement. In  
m y  op in ion  i t  is c lear th a t  th e  answer m us t be in  the 
n e g a tiv e ; and i f  so i t  fo llow s th a t, since the  p ro 
h ib it io n  is absolute in  its  te rm s, there  can be no 
g round fo r  im p ly in g  such a te rm  as is  suggested, 
nam ely, an excep tion  o r q u a lifica tio n  in  the  case 
where there  is an agreement. Unless such a te rm  
can be im p lie d  I  th in k  th a t  no question o f “  con
tra c tin g  o u t ”  o f  th e  section arises a t a ll. W e have 
to  deal w ith  an im p e ra tive  p ro h ib it io n  b in d in g  the 
C rown in  its  re la tio n  w ith  subjects, and I  am  unable 
to  understand how  i t  cou ld  be r ig h t  to  ho ld  th a t  the 
p ro h ib it io n  is to  cease to  have e ffect i f  th e  A d m ira lty , 
being in  c o n tro l o f th e  s itu a tio n , insisted on a salvage 
con tra c t. So to  ho ld  w ou ld  be to  m ake th e  p ro h ib i
t io n  fu t ile .

O n th e  second p o in t i t  should be no ted  th a t  the 
question o f th e  e ffect o f  a s tip u la tio n  th a t  ce rta in  
expenses o r losses incu rred  b y  the  sa lvor should be 
p a id  fo r  in  an y  even t is o f  a general character, and 
n o t confined to  th e  services o f the  K in g ’s ships. 
I f  there  had been any sound reason beh ind  the 
a rgum ent th a t  such a clause was w h o lly  incon
s is ten t w ith  the  na tu re  o f salvage, no d o u b t we 
should have been bound to  g ive  th e  con ten tion  its  
e ffe c t; b u t th e  exam ina tion  o f the  m a tte r  in  the 
speech o f m y  noble and learned fr ien d  seems to  me a 
su ffic ien t answer to  th a t  con ten tion . I  can see no 
reason fo r  ho ld ing  th a t  th e  m aster o r ow ner o f a 
sh ip  cannot en te r in to  a tru e  salvage agreem ent, fo r 
example, in  L lo y d ’s w e ll-know n  fo rm  and a t  the 
same tim e  en ter in to  ano ther agreem ent w ith  the  
sa lvor th a t  ce rta in  de fin ite  expenses w h ich  he 
expects to  in c u r in  any even t sha ll be recouped to  
h im  w hether h is services are f r u i t fu l  o r no t. I f  
th is  be so, such a clause as clause 5 in  th e  A d m ira lty  
S tandard  F o rm  o f Salvage Agreem ent is c lea rly

severable fro m  th e  tru e  salvage agreem ent. F o r 
m yse lf I  w i l l  add th a t  i t  w ou ld  be u n fo rtu n a te  i f  
th e  con ten tion  th a t  an agreem ent in  th e  A d m ira lty  
F o rm  (w ith  clause 5 in  i t )  is  n o t a salvage agreement 
a t a l l  were to  p re va il. The  m aste r o f a com m ercia l 
vessel m ay  w e ll be w ill in g  to  en te r upon a sa lv ing 
enterprise possessing v e ry  d o u b tfu l prospects of 
success i f  he can secure an agreem ent th a t  a 
ce rta in  expense o r loss in  w h ich  th e  jo b  w i l l  in vo lve  
h is  sh ip  w i l l  in  any even t be repa id . I t  w ou ld  n o t be 
in  th e  tru e  in te rests o f  sh ipp ing  i f  th is  were held 
to  be im possible.

The th ird  p o in t has occasioned y o u r Lo rdsh ips 
some tro u b le  and has in vo lve d  m uch consideration 
o f th e  au tho ritie s . The d if f ic u lty  has been caused 
b y  th e  defective  fo rm  o f th e  f ir s t  p a r t  o f  sect. 557, 
sub-sect. (1). On th e  one hand th e  question leaps 
to  th e  m ind , w h y  d id  n o t th e  Leg is la tu re  s im p ly  
enact th a t  in  th e  case o f services being rendered b y  
an y  ship be longing to  H e r M a jes ty  no c la im  fo r  
salvage services should be made ? On th e  o ther, 
one asks oneself w h y  should th e  A d m ira lty  be 
deprived  o f  precise ly th a t  recoupm ent w h ich  one 
w ou ld  have th o u g h t reasonable, th a t  is, recoup
m en t in  respect o f ac tua l expenses and loss incu rred  
b y  th e  sa lv ing  vessel, and y e t be le f t  to  m ake some 
c la im  fo r  rem unera tion  ? A n d  f in a lly , i f  the re  is to  
be some rem unera tion , how  is i t  to  be estim ated 
o r assessed i f  n o t o n ly  a ll expenses and loss 
sustained b y  reason o f  th e  services are to  be 
excluded, b u t  also any considera tion based on th e  
r is k  caused to  th e  ship and  he r stores, tack le , and 
m ach ine ry  ? I  am  n o t sure th a t  w h o lly  sa tis fac to ry  
answers can be g iven  to  a ll these questions, b u t  on 
th e  conclusion o f th e  a rgum ents o f counsel and 
a fte r  read ing  a ll th e  au tho ritie s  th e y  re fe rred  to , 
i t  seemed to  me reasonably c lear th a t  th e  specific 
exclusions enum erated in  th e  section were designed 
to  leave n o th in g  upon w h ich  a salvage aw ard  could 
p ro p e rly  be founded. The  o n ly  ite m  o r element 
in  th e  assessment w h ich  th e  w ords o f th e  m a te ria l 
p a rt o f  th e  section do n o t specifica lly  inc lude  is the  
“  use ”  o f th e  sa lv ing  vessel. The  a rb itra to r  con
cerned w ou ld  c e rta in ly  have to  o m it fro m  his 
estim ate  th e  whole o f  th e  expenses and losses 
in c id e n ta l to  such use o f a sh ip  be longing to  the  
Crown and also th e  r is k  incu rred . I  do n o t suppose 
th a t  he w o u ld  be unable, on some such lines as 
those ind ica ted , n o t w ith o u t some characte ris tic  
sarcasm, b y  L o rd  Sum ner in  Adm ira lty Commis
sioners v .  Steamship Chekiang (17 Asp. M ar. La w  
Cas. 74 ; 135 L - T . Hep. 450 ; (1926) A . C. 637), 
to  name a figu re  fo r  w h a t I  m ay ca ll the  
barren  use— th e  sk in  o f th e  p lu m  w ith o u t e ithe r 
th e  f r u i t  o r th e  ke rne l— b u t  I  th in k  we have to  
ask ourselves w he ther in  1853 th e  w ords o f  the  
section placed such a curious burden  on h im . W hen 
once i t  is established th a t  before th a t  date no such 
c la im  had ever been made in  respect o f  a ship 
be longing to  H e r M ajesty , and th a t  th e  awards 
w h ich  had been made in  respect o f th e m  were 
lim ite d  to  such m atte rs  as v ic tu a llin g , w ear and 
tea r, and a c tua l losses and expenses, a ll o f w h ich  
are p ro h ib ite d  since 1853, we are led a long  w ay 
tow ards a negative  answer. I t  is, I  th in k ,  re levan t 
to  consider th a t  th e  owners o f  sa iling  ships d id  n o t 
v e ry  o ften  render such services, a p a rt fro m  the 
services o f  th e ir  crews, as to  e n tit le  th e m  to  salvage 
awards. W ith  th e  com ing o f  steamships and the  
increased poss ib ilities  o f towage th e  s itu a tio n  
g ra d u a lly  a lte red . B u t  a t f irs t  th e  elem ent in  the 
services o f a sh ip and its  owners w h ich  was m a in ly , 
i f  n o t solely, regarded was th e  e lem ent o f  special 
loss and expense incu rre d  : (see The Vine (2 Hagg. 
1) and the  v e ry  rem arkab le  case o f The Thetis 
(3 Hagg. 14)).
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I t  should be observed th a t  in  1853 steam  n a v i
ga tion  was s t i l l  in  its  in fancy . The m a jo r ity  o f 
H e r M a jes ty ’s ships and th e  overw he lm ing  m a jo r ity  
o f  com m ercia l ships were s t i l l  sa iling  vessels. The 
ea rly  paddle-steamers were o f sm all size. In  1853 
o n ly  th ree  o r fo u r lin e -o f-b a ttle  ships were p ro 
pelled b y  a screw, and th e y  were converted sailing- 
ships : (see Clowes, H is to ry  o f th e  R o ya l N a vy , 
V o l. V I . ,  pp. 196 et seq.). in  v ie w  o f these facts 
i t  w ou ld  seem u n lik e ly  th a t  th e  w o rd ing  o f  the  
section, w h ich  makes no d is tin c tio n  between steam 
ships and sa iling  ships, was designed to  p e rm it a 
special a llowance fo r  the  use o f steamships belonging 
to  th e  Crown, w h ile  p rec lud ing  any c la im  fo r 
(am ong o th e r th ings) th e  p rod iga l expend itu re  o f 
coal w h ich  th e  engines o f th a t  day requ ired . Th is  
considera tion m ay  perhaps serve as an a d d itio n  
to  th e  reasons g iven  b y  m y  noble and learned 
fr ie n d  derived  fro m  h is care fu l exam ina tion  o f the 
a u tho ritie s . H a v in g  regard to  those reasons, 
in c lu d in g  th e  am ending A c t o f 1916 and the 
unbroken  cha in  o f  a u th o r ity  in  w h ich  th e  s ta tu to ry  
p ro h ib it io n  aga inst c la im s b y  th e  A d m ira lty  o f 
salvage o f  any k in d  (except under th e  A c t o f  1916) 
has been assumed, i t  is in  m y  v iew  im possible to  
come to  any conclusion except th a t  th e  section 
now bars any c la im  b y  th e  A d m ira lty  fo r  salvage 
b y  ships w h ich  are n e ith e r tugs no r specia lly 
equipped w ith  salvage p la n t.

M y  Lo rds, th is  concludes w h a t I  have to  say on 
th e  th ree  m ain  po in ts . I  have n o th ing  to  add on 
th e  question o f th e  tru e  construc tion  o f th e  salvage 
agreem ent in  th e  A d m ira lty  S tandard  F o rm  to  
w h a t has been said b y  m y  noble and learned fr ien d  
and to  the  reasons g iven in  th e  able and exhaustive 
ju d g m e n t o f S co tt, L .J . I  concur in  the  proposed 
m otion .

Lord Roche (read b y  L o rd  Russell).—M y 
Lords, had the  a rgum ent fo r  the  appellants 
in  th is  House rested where i t  stood before 
the  a rb itra to r, and before Branson, J . and 
th e  C ourt o f Appeal, I  should have been con ten t to  
say th a t  I  was satisfied w ith  th e  reasoning o f the 
m a jo r ity  judgm en ts  in  th e  C o u rt o f A ppeal and 
m ost fu l ly  developed in  the  lu c id  and learned 
ju d g m e n t o f S co tt, L .J . B u t  th e  a rgum en t has 
assumed a w ide r range and I  th in k  i t  r ig h t to  state 
s h o rtly  m y  reasons fo r  agreem ent w ith  th e  con
clusions set o u t in  the  op in ion  o f m y  noble fr ien d  
L o rd  W r ig h t w h ich  I  have had the  advantage o f 
Perusing.

The las t p o in t taken  in  y o u r Lo rdsh ips ’ House, 
and n o t taken  a t any ea rlie r stage in  the  proceed
ings, is perhaps lo g ic a lly  th e  f irs t  p o in t in  th e  case. 
I t  is th a t  th e  sta tu tes re levan t to  be considered do 
n o t fo rb id  c la im s fo r  salvage b y  the  A d m ira lty  fo r 
the  services o f a ship, b u t o n ly  fo rb id  the  considera
t io n  o f ce rta in  elements w h ich  w ou ld  otherw ise fa ll 
to r consideration in  th e  m ak ing  o f a salvage 
award. I t  w ou ld , I  th in k ,  be a su ffic ien t answer 
to  say th a t  th e  p o in t was taken  a ltoge the r to o  late 
and th a t  th e  aw ard  ought n o t now  to  be re m itte d  
to r considera tion. B u t the  p o in t has been fu lly  
argued and i t  is m ore sa tis fac to ry  th a t  i t  should be 
dea lt w ith  on its  m erits . I t  was urged th a t  the 
sta tu tes d id  n o t fo rb id  a c la im  or an aw ard  w hich, 
neglecting th e  specifica lly  fo rb idden  elements, to o k  
m to  account th e  tim e  and th e  use o f  a sa lv ing vessel 
and th e  benefit conferred oh a salved vessel. This 
con ten tion  is in  m y  ju d g m e n t unsound and is 
o n ly  p lausib le  i f  th e  h is to ry  o f  th e  m a tte r  is ignored.

he law  o f salvage as adm in is te red  b y  th e  C ourt 
°1 A d m ira lty  is a m a ritim e  law  de rived  from  
ancient and various sources and developed and 

n u t up  b y  decisions o f the  cou rt. V arious k inds 
V o l . X I X . ,  N .S .

o f salvage services and various classes o f  salvors 
have been recognised b y  the  co u rt as e n tit le d  to  
salvage rem unera tion . P r io r  to  the  year 1853 those 
responsible fo r  the  n a v y  o f th is  co u n try  and the re 
fore to  be regarded as in te rested  in  the  vessels 
under th e ir  charge were n o t so recognised, save 
th a t  in  iso lated cases, o f w h ich  The Thetis 
(3 Hagg. 154) is ce rta in ly  one, rem uneration 
was cla im ed and  awarded in  considera tion o f  o r 
based upon w h a t I  m ay ca ll ou t-o f-pocke t expenses. 
Then in  1853 P a rliam en t stepped in  and  forbade 
such cla im s. The p ro h ib itio n  was repeated in  th e  
A c t o f 1854 and in  th e  Consolidation A c t o f 1894 
and was recognised b y  the  A c t o f 1916 as a general 
p ro h ib itio n  o f c la im s fo r  salvage services. The 
language o f the  A c ts  m ay n o t be v e ry  a p t to  p ro 
h ib it  c la im s w h ich  had  never been th o u g h t o f o r 
made when th e  sta tu tes were passed. B u t i t  is in  
m y  op in ion  qu ite  su ffic ien t to  p reven t any co u rt o r 
a rb itra to r  exercising A d m ira lty  ju r is d ic tio n  fro m  
do ing w h a t m ig h t have been done before 1853, 
th a t  is to  say, m ak ing  an aw ard  in  respect o f salvage 
claim s o f  the  Crown and p ro b a b ly  also in  p roper 
circumstances extend ing  th e  grounds and basis o f  
such an aw ard b y  th e  inc lus ion o f elements n o t 
p re v ious ly  taken  in to  consideration. B u t there  is a 
long and unbroken stream  o f decisions and d ic ta  
tre a tin g  th e  sta tu tes  o f 1853, 1854, 1894, and 1916 
as p rec lud ing  a ll cla im s fo r  salvage on beha lf o f  the  
Crown, save o f  course in  so fa r  as certa in  cla im s 
are now  au thorised b y  th e  A c t o f 1916. I  am  
satisfied th a t  th is  v ie w  o f  the  e ffect o f the  sta tu tes 
is correct. M y  noble fr ie n d  L o rd  M augham  has 
assigned fo rc ib le  reasons fo r  ho ld ing  th a t  the  
express words o f th e  s ta tu te  cover th e  case ; b u t 
I  h o ld  th e  v ie w  th a t  th e  same resu lt fo llow s b y  
necessary im p lica tio n . I f  I  m ay  use a fa m ilia r  
illu s tra tio n  I  w ou ld  say th a t  i f  a m an when he 
received services fro m  the  servant o f  ano ther were 
to ld  th a t  he was n o t even to  pa y  such servan t his 
ou t-o f-pocke t expenses incu rred  in  connection w ith  
such services, he w ou ld  know  q u ite  w e ll th a t  s t ill 
less m ust he rem unerate  th e  servan t fo r  those 
services. So here where a c la im  fo r  salvage 
rem unera tion  in  respect o f ou t-o f-pocke t expenses 
is fo rb idden , i t  w ou ld  in  m y  judg m e n t be qu ite  
im p rope r fo r  any tr ib u n a l to  en te rta in  a c la im  fo r 
salvage rem unera tion  in  ano the r fo rm .

M y  Lo rds, ho ld in g  th is  v iew  on a p o in t w h ich  
goes to  th e  ro o t o f th e  con trove rsy  in  th e  present 
case, I  am  in  no d o u b t as to  the  p roper answer to  
th e  o th e r contentions o f th e  appellants. As to  the  
construc tion  o f  th e  agreement, I  th in k  i t  is an 
agreement th a t  th e  A d m ira lty  should receive and 
th e  shipowners pa y  an am oun t o f salvage to  be 
assessed in  accordance w ith  th e  law  as adm in is tered 
b y  th e  C ourt o f A d m ira lty  and as regu la ted b y  
s ta tu te . I f  i t  s tip u la ted  fo r an assessment on some 
o the r basis igno ring  th e  sta tu tes , as I  th in k  i t  does 
no t, then  I  th in k  i t  cannot be g iven effect to . The 
sta tu tes  are sta tu tes  regu la ting  th e  p u b lic  service 
and, w ith  a ll respect to  those w ho have th o u g h t 
otherw ise, th e ir  prov is ions seem to  me qu ite  in 
escapable b y  any process o f con trac ting  o u t o r o f 
w a ive r a t  th e  w i l l  o f  e ithe r a p u b lic  officer o r a 
p riv a te  person.

There rem ain  tw o  o th e r contentions. The  f irs t 
was one w h ich  found  fa vo u r w ith  Greer, L .J . and 
was m uch pressed in  th is  House, nam ely, th a t  the  
agreem entw asnot an agreement fo r  salvage, and th a t  
inasm uch as there  was an agreement fo r  paym en t, 
the  paym en t s tipu la ted  fo r  was n o t salvage rem unera
t io n . I t  is tru e  enough th a t  th e  r ig h t to  salvage 
arises independen tly  o f and is n o t based upon 
con tra c t ; b u t  i t  is u n tru e  to  say th a t  where there  
is a con trac t as to  salvage, i t  ceases to  be salvage.

X
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Counsel fo r  th e  respondents was p ro b a b ly  n o t fa r 
fro m  th e  m a rk  in  saying th a t  in  these days o f 
L lo y d ’s salvage agreements th e  la rger num ber o f 
salvages are regu la ted  b y  agreement. Nevertheless 
th e y  do n o t cease to  be salvages and th e y  arc dea lt 
w ith  and p a id  fo r  in  accordance w ith  th e  m aritim e  
la w  o f  salvage. The  task  w o u ld  be endless to  c ite  
th e  cases in  w h ich  th e  C ourt o f  A d m ira lty  has 
adm in is te red  th e  law  upon th is  basis and b y  so 
do ing  has negatived th e  con ten tion  now  p u t fo rw ard .

There rem ains th e  con ten tion  th a t  th is  p a rtic u la r 
agreement, b y  reason o f  its  na tu re  and in  p a rtic u la r 
b y  reason o f  th e  presence o f clause 5, is an agreement 
w h ich  was n o t a salvage agreem ent and there fore  
is free o f  th e  ru les o f  salvage law . I t  is tru e  enough 
th a t  “  no cure no p a y  ”  is o f  th e  essence o f  salvage. 
Unless th e  res is saved and a c la im a n t to  salvage 
b rings a bou t o r con tribu tes  to  its  safety, he is n o t 
o rd in a r ily  e n tit le d  to  salvage rem unera tion  in  the 
p roper sense ; b u t  there  is no reason in  p rinc ip le  
o r upon any a u th o r ity  w h y  a person should n o t 
a lte rn a tiv e ly  be a sa lvor e n tit le d  to  salvage rem un
e ra tio n  o r a labourer w o r th y  o f  some h ire . T h a t 
a lte rn a tive  pos ition  m ay arise b y  reason o f an 
agreem ent antecedent to  an y  salvage services, as 
in  th e  fa m ilia r  case o f a towage agreement : (see 
The F ive Steel Barges, 6 Asp. M ar. L a w  Cas. 
5 8 0 ; 63 L .  T . R ep. 4 9 9 ; 15 P . D . 142). In  
such a case salvage rem unera tion  m ay  be 
earned i f  th e  circumstances w a rra n t i t ,  b u t  i f  i t  
is n o t, th e  towage m oney w il l  be payable. S im ila r ly  
w ith  an agreem ent made contem poraneously w ith  
o r subsequent to  th e  rendering o f  services I  see no 
obstacle in  th e  w ay o f  a lte rn a tive  and t r u ly  severable 
s tip u la tio ns  fo r  rem unera tion  on d iffe re n t bases 
accord ing as th e  fac ts  tu rn  o u t. T h a t is the 
s itu a tio n  I  f in d  here upon th e  p la in  te rm s o f  the 
agreement. One basis s tip u la ted  fo r  is a salvage 
basis and i t  does n o t change its  character because 
o f  th e  presence o f  a s tip u la tio n  fo r  some rem unera
t io n  on ano the r basis i f  the re  is no salvage. The 
tru e  effect o f such s tip u la tio ns  in  a case o f  salvage 
has been dea lt w ith  b y  a judge  o f  th e  h ighest 
a u th o r ity  in  these m atte rs , G ore ll Barnes, J ., in  the 
tw o  cases discussed b y  m y  noble fr ien d , L o rd  
W r ig h t— The Kate B. Jones (7 Asp. M a r. L a w  Cas. 
3 3 2 ; 69 L .  T . Rep. 197; (1892) P . 366) and The 
Edenmore (7 Asp. M ar. La w  Cas. 334 ; 69 L .  T . Rep. 
2 3 0 ; (1893) P . 79). In  th e  fo rm e r case the
a rgum ent now  presented to  y o u r Lordsh ips appears 
to  have been taken, th o u g h  s lig h tly , b u t  was 
re jected  b y  th e  learned judge, in  whose v ie w  the  
o n ly  m a te r ia lity  o f th e  a lte rn a tive  s tipu la tions  
was th a t  th e  s tip u la tio n  fo r  some rem unera tion  in  
case there  was no salvage was a fa c to r te n d ing  to  
d im in ish  th e  aw ard  p rope r to  be made in  case 
salvage was earned. The g round fo r  th is  v iew  was 
th a t  th e  sa lvo r in  such circumstances never ran  the 
r is k  o f  losing a ll h is  pains.

M y  Lo rds, I  p re fe r th is  reasoning to  th e  a rgu
m en t fo r  th e  appellants and th in k  th is  p o in t also 
fa ils  them . F o r these reasons I  w ou ld  dismiss the  
appeal w ith  costs.

Appeal dismissed.

S o lic ito rs : Treasury S o lic ito r; W illiam  I I .  
Crump and Son.

Subicial Committee of ttje $ribg Council.

F rid ay , M arch  11, 1938.

(Present : Lords W r ig h t  and R o m e r , Sir 
L a n c e l o t  Sa n d e r s o n , L ord  N o r m a n d  (Lord  
President o f the Court o f Session), and S ir 
Sh a d i  L a l .)

Nippon Yusen Kaisha v. Ramjiban Serowgee. ( a )

Shipping— Goods— Unpaid vendor's lien— Pos
session of mate’s receipts— Goods actually 
shipped by purchaser— Delivery of b ill of 
lading to shipper by shipowner without 
receiving mate’s receipt in  exchange— Whether 
a wrongful act as against vendor— Nature of 
unpaid vendor's right in  respect of goods after 
property and possession have passed— Whether 
sufficient to support claim fo r conversion—  
Pledging of goods— Bad fa ith — Burden of 
proof— In d ia n  Contract Act ( I X .  of 1872), 
s. 178.

The plaintiff-respondents, a firm  of brokers, 
entered into contracts with three mills to buy a 
quantity of ju te gunnies, and at once resold 
them to an export company. Each contract 
provided by clause 3 that the purchasers, on 
paying the vendors, were to receive from  them 
the mate's receipts which would have been 
issued by the ships in  which the goods might 
be shipped, which mate's receipts, when the 
goods were loaded, were in  the first place to be 
handed by a ship's officer to the vendors. 
Each contract also provided by clause 4 that 
the vendors should have a lien on the goods fo r  
payment as long as the mate’s receipts remained 
in  their possession. The p la in tiff brokers 
having, on the same day as they purchased the 
goods, sold them to the export company, the 
latter engaged freight w ith a shipping company, 
the defendant-appellants, a condition of the 
engagement or shipping order being that receipt 
by the export company of bills of lading in  
respect of the goods must be in  exchange fo r the 
mate's receipts. In  respect of certain parcels 
of the goods, instead of following that procedure, 
the defendant shipowners’ servants, after 
issuing mate’s receipts to the vendors at the 
time when the respective goods were loaded, 
issued to the export company bills of lading 
describing the goods as shipped by them, 
without receiving the mate's receipts from  them 
in  exchange as was provided in  the shipping 
contract. The sale of the goods was free 
alongside. The goods were delivered to the 
ship as being shipped by the export company, 
and the mate's receipts expressly stated the 
name of the export company as shippers. 
The p la in tiff brokers having in  due course 
presented the mate's receipts to the export 
company fo r payment, that company defaulted, 
whereupon the brokers notified the shipowners 
of their unsatisfied claim, of their, lien on the 
mate's receipts, and that bills of lading must 
not be issued by them until they received the

(o) Reported by R. C. Calbubn , Eaq., Barrieter-at-Law.
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mate’s receipts. Meanwhile, however, the 
export company, having the bills of lading in  
their possession, had resold the goods to 
purchasers in  Japan, and had drawn on them 
bills of exchange which they had discounted 
with a bank. The vessels in  which the goods 
were shipped having reached their destination, 
the goods were there delivered on presentation 
of the bills of lading. The p la in tiff brokers 
accordingly brought an action against the 
shipowners claiming damages.

Held, (1 ) that, inasmuch as a mate's receipt is 
not a document of title to the goods shipped, 
its transfer does not pass property in  the goods, 
and its possession is not equivalent to possession 
of the goods ; the brokers' possession of or lien 
on the mate's receipts did not jus tify  a  claim  
against the shipowners fo r having deprived the 
brokers of their security on the goods and 
caused them damage equivalent to their value.

Held, further, that, on the facts relating to the 
particular mate's receipts, and in  the absence of 
express notice not to deliver the bills of lading 
without receiving the mate's receipts, the ship
owners were entitled, and indeed bound, to 
deliver the bills of lading to the export company 
as shippers whose name appeared on the 
mate's receipts and who had engaged the 
freight. H athesing v. Laing  (29 L . T . Rep. 
734 ; (1878) L . R . 17 Eq. 92) followed.

(2 ) That, as a common law lien presupposes that 
the property in  the goods the subject of the 
lien has passed, clause 4  of the contracts of 
sale accordingly imported that the property in  
the goods had passed notwithstanding the 
restrictions on the power of disposing of it  
contained in  clause 3. The brokers, having 
thus parted with the property in  and the 
possession of the goods, had nothing left 
except an equitable charge which was only 
enforceable with equitable remedies against the 
person taking with notice of the equity.

(3 ) That the brokers' mere equitable rights in  
respect of the goods did not entitle them to 
m aintain a  claim against the shipowners fo r  
conversion of the goods. The rule that the 
transferee of a  b ill of lading, which is not a 
negotiable instrument like a b ill of exchange, 
does not obtain a better title than his transferor, 
applies to title in  law, but not to equitable 
rights over the goods in  question. Pease t). 
Gloahec (2  Asp. M a r . Law  Cos. (O.S.) 394 ; 
15 L . T . Rep. 6 ; (1860) L . R . 1 P . C. 219) 
followed.

In  respect o f these matters there is no difference 
in  substance between English and In d ia n  law.

s ect. 178 of the In d ia n  Contract Act, 1872, 
provides : “  A  person who is in  possession 
of any goods, or of any b ill of lading, 
dock-warrant, warehouse-keeper's certificate, 
wharfinger's certificate, or warrant or order fo r  
delivery, or any other document of title to 
goods, may make a valid pledge of such goods 

documents : Provided that the pawnee acts 
in  good fa ith  and under circumstances which

are not such as to raise a reasonable presump
tion that the pawnor is acting improperly : 

Provided also that such goods or documents have 
not been obtained from  the lawful owner or 
from  any person in  lawful custody of them, by 
means of an offence or frau d .''

Semble, that where a p la in tiff seeks to impugn 
what is ex facie a valid disposition, the burden 
is on him  of proving bad fa ith  and the other 
matters required by both those provisos to be 
established in  the particular case.

A p pe a l  from two judgments of the High Court, 
Fort W illiam , in its appellate jurisdiction, delivered 
on the 22nd July, 1930 (S ir George Rankin, C.J., 
Ghose and L ort W illiam s, JJ.) and the 18th March, 
1986 (Derbyshire, C.J., Costello and Panckridge, 
JJ.), and a decree of th at court of the 18th March, 
1986, reversing two decisions dated respectively 
the 16th July, 1929, and the 7th March, 1932, of 
the same court in its original civil jurisdiction 
(Buckland, J .).

The facts relating to the different issues tried in 
Ind ia and giving rise to the present appeal are 
fu lly  stated in the judgment of their Lordships.

Sir Robert Aske, K .C. and W. L . M cN air for the 
appellants.

A. M . Dunne, K .C . and J. M . Pringle for the 
respondents. Ctir. adv_ ^

March 11.— The following reserved judgment 
of the Board was delivered by

Lord Wright.— The appellants in this appeal, 
Nippon Yusen Kaisha, a Japanese ship-owning 
company, have been held liable to pay to  the 
respondents, who are brokers and merchants a t 
Calcutta, damages representing the value of 
certain consignments of jute gunny bags. Before 
explaining the issues in the case it  w ill be con
venient to state in briefest possible outline the 
m aterial facts and documents.

On the 4th May, 1926, the respondents entered 
into three contracts w ith three mills respectively 
for the purchase of a to tal quantity of 250 bales of 
ju te gunnies. On the same day they sold the same 
quantity of 250 bales to a company called the 
International Export Company Lim ited, carrying 
on business in Calcutta, who w ill be referred to  as 
the export company. The conditions of a ll the 
contracts were identical, the form used being the 
ordinary form approved by the Indian Jute Manu
facturers’ Association. This is the form under 
which the entire export business in gunnies in 
Calcutta is conducted. Clauses 8 and 4 of the 
terms and conditions are m ateria l:—

“ 8. Payments to be made in cash in exchange 
for delivery order on sellers or for railw ay receipts 
or for dock receipts or mates’ receipts (which 
dock receipts or mates’ receipts are to be handed 
by a dock or ship’s officer to the sellers’ repre
sentatives).

“  4. The buyers hereby acknowledge th at so 
long as such railway receipts or mates’ receipts 
(whether in sellers’ or buyers’ name) are in 
possession of the sellers, the lien of the sellers as 
unpaid vendors subsists both on such railway 
receipts or dock or mates’ receipts and the goods 
they represent until payment in fu ll.”

The contracts stipulated for delivery free along
side export vessel in the port o f Calcutta. The 
export company in due course had engaged freight
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fro m  th e  appellants. The term s o f the  engage
m en t are taken  as evidenced b y  a docum ent called 
a sh ipp ing  o rder fro m  th e  appellants ’ C a lcu tta  
b ranch to  the  sh ip ’s com m anding officer. I t  was 
there  s tip u la ted  th a t  the  goods should be sent 
alongside on notice, th a t  fre ig h t was payable  in  
C a lcu tta , and th a t  the  rece ip t o f  cargo issued by 
the  sh ip  ( th a t is th e  m ate ’s rece ip t) m us t be 
exchanged fo r  b i l l  o f lad ing . On th e  4 th  M ay, 
1926, th e  e xp o rt com pany gave sh ipp ing  in s tru c 
tions  to  th e  respondents, w h ich  th e y  passed on 
in  th e  same te rm s to  th e  th ree  m ills . On the 
17 th  and 18 th  M ay, 1926, tw o  o f the  m ills  sent 
alongside ce rta in  parcels to  th e  M o ji M aru , and 
th e  rem a in ing  q u a n titie s  were sent to  th e  Hokata 
M ara . These tw o  vessels were owned b y  the  
appellants, w ho received th e  parcels in  accordance 
w ith  th e  sh ipp ing  engagement between themselves 
and  the  e xp o rt com pany, and issued m ate ’s receipts 
as presented to  them  fo r  signature  b y  th e  m ills  ; 
these receipts were in  th e  fo llo w in g  te rm s :—

“  Received on board . . . fo r  conveyance to  
K obe fro m  th e  e xp o rt com pany th e  underm entioned 
goods sub ject to  th e  te rm s and cond itions o f the 
com pany ’s b ills  o f  la d in g .”

These receipts were severa lly  de livered to  the 
m ills ’ sircars, w ho had tendered w ith  th e  goods a 
request to  th e  steamer in  th e  fo llo w in g  term s :—

“  Please receive on board fro m  th e  above m ills  
th e  underno ted  goods, sh ipp ing  documents fo r 
w h ich  have been taken  o u t in  th e  name o f  Messrs. 
In te rn a tio n a l E x p o r t Com pany L im ite d , and hand 
th e  m ate ’s rece ip t to  o u r s irca r.”

In  th ree  cases on th e  same day as the  m ate ’s 
receipts were severa lly  g iven, and in  one case on 
th e  fo llo w in g  day, the  appellants issued the  
respective b ills  o f  lad ing  describ ing th e  goods as 
shipped b y  th e  e xp o rt com pany and de liverable 
to  o rder a t K obe, w ith o u t th e  m ate ’s receipts 
being g iven in  exchange, b u t a le tte r  o f  guarantee 
o r  in d e m n ity  was in  each case taken  fro m  the 
e x p o rt com pany b y  th e  appellants. A t  these 
several dates the  respondents were n o t themselves 
in  possession o f the  m ate ’s receipts, w h ich  th e y  
ob ta ined  fro m  th e  m ills  a few  days la te r against 
paym en t. W hen th e y  thus ob ta ined  the  m ate ’s 
receipts, th e y  tendered them  to  the  e xp o rt com pany, 
who de fau lted  in  paym ent. Thereupon the 
respondents, on the  27 th  M ay, 1926, gave notice 
in  w r it in g  to  th e  appellants th a t  th e y  had an 
unsa tis fied  lie n  o r c la im  fo r  th e  p rice  and were 
e n tit le d  to  re ta in  th e  re la tive  m ate ’s receipts, 
and th a t  b ills  o f  lad ing  m us t n o t be issued b y  the 
appellants u n t i l  m ate ’s receipts were surrendered 
to  them . B y  th a t  tim e , however, th e  e xp o rt 
com pany, h a v in g  th e  b ills  o f la d in g  in  th e ir  
possession, had resold th e  goods to  purchasers 
in  Japan and had d raw n b ills  o f exchange fo r  the 
p rice  on th e  purchasers. These b ills  o f exchange 
th e y  had d iscounted w ith  a bank (sometimes 
referred to  in  th e  proceedings as the  T a iw an  B ank, 
b u t in  fa c t the  In te rn a tio n a l B an k in g  C orporation, 
a subs id ia ry  o f th e  N a tio n a l C ity  B a n k  o f N ew  
Y o rk ), and had endorsed to  them  b y  w a y  o f  secu rity  
th e  b ills  o f  lad ing . On the  12th June, 1926, the 
respondents, as th e y  cou ld  get no sa tis faction  
fro m  th e  e xp o rt com pany, and  as th e  appellants 
rep lied  th a t  th e y  had passed b ills  o f lad ing  on the 
sh ipper’s ( th a t is, the  e xp o rt com pany’s) ow n le tte r  
o f  guarantee, and referred th e  respondents to  the 
shippers, issued th e ir  w r it ,  c la im ing  paym en t o f 
th e  price  fro m  th e  e xp o rt com pany and damages 
fro m  th e  appellants. In  due course th e  vessels, 
the  M o ji M a ru  hav ing  sailed on th e  19th and the 
Hokata M a ru  on th e  4 th  June, 1926, proceeded to

th e ir  destination , and the  goods were delivered a t 
K obe on presen ta tion  o f th e  b ills  o f lad ing . A n  
app lica tio n  w h ich  had been made b y  the  respondents 
fo r  an in ju n c tio n  and in te r im  receivership o f the 
goods w h ile  th e  ships were s t i l l  a t sea had been 
ordered to  stand over t i l l  th e  t r ia l.

A t  th e  t r ia l ,  w h ich  to o k  place in  J u ly , 1929, the  
e xp o rt com pany d id  n o t appear, and judgm en t 
w en t against them . B u t the  judge, B u ck land , J ., 
dismissed th e  su it as against the  appellants. H e 
he ld  th a t  th e  appellants cou ld  n o t be he ld  liab le  
to  th e  respondents fo r issuing the  b ills  o f lad ing  
w ith o u t hav ing  the  m ate ’s receipts unless th e y  had 
received notice  o f the  respondents’ lien  o r c la im  
before th e y  d id  so. F o r th is  purpose the  w r itte n  
notice  o f the  27 th  M ay, 1926, was to o  la te . H e 
re jected th e  respondents’ evidence th a t  ora l notice 
had been given on the  14th M ay, 1926. 
“  A d m itte d ly ,”  he he ld  on th e  evidence, “  i t  was 
a comm on practice  ”  a t the  p o rt o f C a lcu tta  to  
issue b ills  o f lad ing  w ith o u t m ate ’s rece ip t. He 
c u r t ly  negatived the  con ten tion  th a t  the respondents 
had a special p ro p e rty  in  th e  goods w h ich  was 
v io la te d  b y  the  de live ry  a t Kobe to  th e  b i l l  o f 
lad ing  holders, so th a t  the  respondents were 
e n tit le d  to  damages as in  trespass o r conversion.

The respondents hav ing  appealed, judg m e n t was 
g iven b y  the  C ourt o f A ppeal on the  22nd J u ly , 
1930. R a n k in , C .J., w ho delivered the  leading 
judgm en t, agreed w ith  the  t r ia l  judge th a t  the 
appellants were g u ilty  o f no breach o f d u ty  in  
issuing the  b ills  o f lad ing  to  the  e xp o rt com pany 
w h ich  was named as shipper in  th e  m ate ’s receipts. 
H e  gave h is reasons fo r  th is  conclusion sh o rtly , as 
he had a lready more fu l ly  discussed the  p o in t in  
g iv in g  ju d g m e n t in  an appeal heard b y  the  cou rt 
im m ed ia te ly  before, Nippon Yusen Kaisha  v . 
M ahaliram  Ramjidas (52 Cal. L .  J . 365). B u t  he 
he ld  th a t  th e  respondents had a special p ro p e rty  
o r r ig h t o f possession in  th e  goods, and th a t  the 
notice  o f lien  and o ther demands were suffic ient 
to  render the  appellants g u ilty  o f conversion fo r 
th a t,  n o tw ith s ta n d in g  th e  notice  and demands, 
th e y  de livered th e  goods under the  b ills  o f lad ing, 
because, he said, “  an indorsee o f a b i l l  o f lad ing 
cannot make a b e tte r t i t le  to  th e  goods th a n  his 
indorser upon th e  p rinc ip le  o f purchaser fo r  va lue 
w ith o u t no tice .”  B u t as he was o f op in ion  th a t  
sect. 178 o f th e  In d ia n  C on tract A c t m ig h t e n title  
th e  b ank  to  c la im  as against th e  respondents a 
b e tte r  t i t le  th a n  the  e xp o rt com pany to  the  goods, 
he ordered a rem and to  determ ine th a t  issue. 
Ghose, J . concurred w ith  the  Chief Justice , w h ile  
L o r t  W illiam s , J . dissented.

B uck land , J ., w ho tr ie d  the  issue, held th a t  the 
transac tion  was o f  the  m ost o rd in a ry  and norm a l 
k in d  in  every w ay, and th a t  there  was no question 
on th e  evidence before h im  o f any w a n t o f good 
fa ith  o r o f any circum stance th a t  w ou ld  raise any 
p resum ption  w ha tever th a t  th e  b ank  was acting  
im p rope rly . T h is  fin d in g  came before the  C ourt o f 
Appeal, w h ich  reversed th e  fin d in g  o f the  judge and 
he ld  th a t  judg m e n t should be entered fo r  the 
respondents aga inst the  appellants fo r  a sum  to  
be agreed o r ascertained. D erbysh ire , C .J., w ith  
w hom  the  o the r members o f  the  co u rt agreed, 
he ld  th a t  the  onus was on a p a r ty  seeking to  re ly  
on sect. 178, to  establish a ffirm a tiv e ly  th a t  he 
acted in  good fa ith  and in  circumstances w h ich  
were n o t such as to  raise a reasonable p resum ption  
th a t he acted im p ro p e rly , and th a t  th e  appellants 
had fa iled  to  discharge th a t  onus.

The present appeal is fro m  th e  ju d g m e n t so 
entered aga inst th e  appellants.

The m a tte rs  to  be decided in  th e  appeal are, 
f irs t, w he ther th e  appellants, in  issuing b ills  o f



ASPINALL S MARITIME LAW CASES. 157

Priv. Co.] Nippon Yusen Kaisha v. Ramjiban Serowgee. [Priv. Co.

lad ing  w ith o u t hav ing  th e  m ate ’s receipts, com 
m itte d  a w rong as against the  respondents, and 
secondly, w hether, b y  de live ring  to  th e  b i l l  o f 
lad ing  holders, th e y  converted the  respondents’ 
goods, th a t  is, goods in  w h ich  the  respondents had 
an im m ed ia te  r ig h t  o f possession as against the 
indorsees o f th e  b i l l  o f lad ing, w h ich  was in fringed  
b y  th e  de live ry  fro m  the  ships a t Kobe. I f  b o th  
these questions are answered in  th e  negative, the 
th ird  question w h ich  has been dea lt w ith  b y  the 
C ourt o f  A ppeal and debated before th is  Board, 
does n o t arise.

The f irs t issue to  be determ ined is when under the  
con tra c t the  p ro p e rty  passed. The sale was o f 
unascertained goods. Prim A facie  on such a sale 
the  p ro p e rty  in  th e  goods passes when goods 
answering to  th e  con tra c t descrip tion  are u n 
c o n d itio n a lly  app rop ria ted  to  the  con tra c t w ith  
the  assent o f the  buyer, w h ich  in  th is  connection 
does n o t mean expressed assent, b u t  s im p ly  th a t  
th e  a p p ro p ria tion  has been made in  th e  m anner 
con tem p la ted  b y  th e  parties. Th is  prim A facie 
ru le  m ay, however, be va ried  b y  the  te rm s o f the  
co n tra c t, o r even b y  a reservation made b y  th e  
seller in  the  act o f app rop ria tion . The general 
ru le  is th a t  th e  p ro p e rty  passes when th e  parties 
in tend  i t  to  pass. In  the  present case, th e  sale 
being free alongside, the p ro p e rty  primA facie passes 
when the  goods are approp ria ted  b y  de live ry  a long
side in  im p lem en t o f the  contracts. I t  is, however, 
said th a t  clause 3 o f the con tra c t precludes th e  
passing o f th e  p ro p e rty  u n t i l  th e  price  is pa id  
against the  m ate ’s receipts o r the  o ther documents 
specified. T h a t w ou ld  no d oub t be so i f  clause 3 
were n o t fo llow ed b y  clause 4. The con tra c t m ust, 
however, be read as a whole. Clause 4 provides fo r 
a lien  o f th e  sellers as unpa id  vendors on the 
m ate ’s receipts o r o ther documents so long as th e y  
rem a in  in  th e  sellers’ possession, and on the  goods, 
u n t i l  paym en t in  fu ll.  Can th is  be reconciled 
w ith  the  reservation o f the  ju s  disponendi w h ich  
clause 3 w ou ld  im p o rt i f  i t  stood alone ? T h a t de
pends on th e  m eaning to  be a ttr ib u te d  to  th e  w ord  
“  lie n  ”  as used in  regard to  the  goods. A  com m on 
la w  lie n  is possessory and depends on possession, 
b u t i t  also presupposes th a t  th e  p ro p e rty  in  the 
goods has passed. A  person cannot have a lien  on 
his ow n goods. Thus clause 4 im p o rts  th a t,  n o t
w ith s ta n d in g  clause 3, the  p ro p e rty  has passed 
when th e  goods were de livered alongside, th a t  is, 
p laced in  possession o f th e  shipowners. The resu lt 
is th a t  th e  sellers have pa rted  w ith  b o th  p ro p e rty  
and possession. “  L ie n  ”  m us t there fore  be used in 
a d iffe re n t sense, as m eaning e ithe r an equ itab le  
lie n  o r a hypo theca tion  such as th a t  discussed by  
th is  B oa rd  in  Madras Official Assignee v . Mercantile 
Bank  (152 L .  T . Rep. 170 ; (1935) A . C. 53), o r the  
com m on la w  r ig h t  o r licence to  resume possession, 
such as th a t  discussed in  Howes v . B a ll (1827, 7
B . &  C. 481). The resu lt is th a t  th e  sellers had, 
a fte r  de live ry  alongside, no th ing  le f t  except the 
equ itab le  charge w h ich  is o n ly  enforceable by  
equ itab le  remedies aga inst th e  buyers o r person 
ta k in g  w ith  no tice  o f th e  e q u ity , o r a licence to  
resume possession w h ich  is personal o r con trac tua l 
as between th e  sellers and buyers. In  ne ithe r case 
was there  le f t  to  th e  sellers a com m on law  o r posses
sory lien , w h ich , i f  i t  had existed, w ou ld  have been 
a r ig h t in  th e  na ture  o f p ro p e rty  and w ou ld  have 
supported an action  in  conversion o r trespass. 
The im portance  o f th is  conclusion in  the  present 
case w i l l  appear la te r.

A  d iffe re n t s ta te  o f  th ings  w ou ld  have resulted 
i f  th e  sellers had de livered th e  goods to  th e  ship in  
th e ir  own name as shippers, so th a t  the  sh ip  w ou ld  
have held th e  goods on th e ir  behalf. B u t  th e y  d id

no t. T hey delivered the  goods as being shipped 
b y  th e  e xp o rt com pany, and to o k  a m ate ’s rece ip t 
w h ich  expressly s ta ted  th e  name o f  the  e xpo rt 
com pany as shippers. In  th is  w a y  the  sh ip  received 
the  goods on beha lf o f  the  e xp o rt com pany who had 
booked th e  fre ig h t fro m  th e  shipowners. A l l  th a t  
the  sellers had was possession of, o r a lien  on, the  
m ate ’s rece ip t. I t  is, however, on th is  fa c t, coupled 
w ith  th e  te rm s o f th e  cha llan  o r docum ent delivered 
to  the  ship by  th e  m ills  w ith  th e  goods, and also on 
the  course o f business, th a t  th e  respondents re ly  
as ju s t ify in g  th e ir  f irs t c la im , w h ich  is th a t  th e  issue 
o f th e  b ills  o f  lad ing  to  the  e xp o rt com pany, w ith o u t 
p roduc tion  o f the  m ate ’s rece ip t, was a w rong fu l 
ac t b y  the  appellants as against them , w h ich  de
p rive d  them  o f th e ir  secu rity  on the  goods and 
caused them  damage equ iva len t to  th e - fu ll value.

The m ate ’s rece ip t is no t a docum ent o f t i t le  to  
th e  goods shipped. I ts  tran s fe r does n o t pass 
p ro p e rty  in  th e  goods, no r is its  possession equ iva lent 
to  possession o f th e  goods. I t  is n o t conclusive, 
and its  statem ents do n o t b in d  the  shipowner as do 
the  statem ents in  a b i l l  o f lad ing  signed w ith in  the  
m aster’s a u th o r ity . I t  is,' however, prim A facie 
evidence o f th e  q u a n tity  and cond ition  o f the  goods 
received, and primA facie i t  is the  rec ip ien t o r 
possessor who is e n tit le d  to  have th e  b i l l  o f lad ing  
issued to  h im . B u t  i f  the  m ate ’s rece ip t acknow 
ledges rece ip t fro m  a sh ipper o ther th a n  th e  person 
w ho a c tu a lly  receives th e  m ate ’s rece ip t, and in  
p a rtic u la r  i f  th e  p ro p e rty  is in  th a t  sh ipper, and 
the  sh ipper has con trac ted  fo r  the  fre ig h t, the  
shipowner w i l l  prim A facie be e n tit le d  and indeed 
bound to  de live r the  b i l l  o f lad ing  to  th a t  person. 
So i t  was he ld  b y  Bacon, V .C . in  Hathesing v . 
Laing  (29 L .  T . Rep. 734 ; (1873) L .  R . 17 E q . 92), 
a case in  p rinc ip le  n o t d iffe re n t on its  facts fro m  the 
present. I t  was held th a t  the  indorsem ent o f  the  
m ate ’s rece ip t d id  n o t trans fe r a p ro p e rty  w h ich  over
rode th a t  g iven  b y  th e  indorsem ent o f th e  b i l l  o f 
lad ing , w h ich  had been issued w ith o u t p roduc tion  
o f  the  m ate ’s rece ip t, though  the  la tte r  was he ld  as 
secu rity  b y  th e  person to  whom  i t  had been issued. 
In  th a t  case, as in  th is , th e  person w ho delivered 
the  goods to  th e  ship to o k  the  m ate ’s rece ip t 
describ ing the  debtors as th e  shippers. N o doubt, 
i f  the  shipowner, before he issues th e  b i l l  o f lad ing, 
is g iven  express notice  th a t  he is n o t to  issue the  
b i l l  o f  lad ing  w ith o u t th e  m ate ’s rece ip t, o r to  a n y 
one b u t the  person who de live red  the  goods, he 
cannot d isregard th a t  notice. Even w ith o u t express 
notice, he m ay be affected b y  notice  to  th e  same 
effect b y  know ledge o f th e  ac tua l circumstances 
o f th e  case. Hathesing v . Laing (sup.) was decided 
in  1873 and has been trea te d  as good law  ever since, 
as fo r  instance in  the  la te  Carver, J . ’s Carriage o f 
Goods b y  Sea, sect. 60. Indeed i t  is d if f ic u lt  to  
see w h a t o the r course a sh ipow ner in  a case lik e  th is  
could, in  th e  absence o f notice, adopt. H e is 
bound to  de live r b ills  o f lad ing  fo r  th e  goods to  the  
sh ipper ; th e  sh ipper here is beyond question the  
e xp o rt com pany who engaged th e  fre ig h t, who are 
owners o f th e  goods, w ho are described in  the 
docum ent presented b y  the  m ills  as th e  persons in  
whose name sh ipp ing  documents have been taken  
ou t, and whose names appeared in  th e  m ate ’s 
receipts as th e  persons fro m  w hom  th e  goods 
were received. The m ills , who, a t th e  respective 
dates o f  th e  m ate ’s receipts, had n o t been pa id  by 
the  respondents, m ig h t have g iven  notice  o f lien  
on th e ir  ow n o r the  respondents’ behalf, o r th e y  
m ig h t have inserted the  names o f themselves o r the 
respondents as persons sh ipp ing  the  goods an(I 
persons to  w hom  the  m ate ’s receipts were to  be 
g iven. I f  th a t  had been done, the  appellants 
cou ld  n o t p ro p e rly  have issued b ills  o f lad ing  to  the
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export company. B ut if  the mills or the respondents 
had taken the bills of lading in their own name as 
shippers, they would have become liable on the b ill 
of lading contract and in particular for payment 
of advance freight. I t  was not t ill the 27th May, 
1926, th at express notice was given to the appellants 
not to issue bills of lading, but it  was then too late 
to close the stable door. An attem pt to prove 
express notice given on the 14th M ay, 1926, which 
would have been in tim e, completely failed. 
Various matters were relied upon as amounting to 
im plied or indirect notice. I t  was said that the 
direction in  the m ills’ document th at the receipts 
were to be given to the m ills’ sircars amounted 
to sufficient notice, especially when coupled w ith  
the course of business in the trade according to 
which payment is to be made against the mate’s 
receipts, which thus constitute a sort of 
security. B ut as the receipt itself acknowledges 
shipment by the export company, the mere direc
tion to  give the receipt to  the mills’ sircar appears 
to be too obscure and ambiguous to  countervail 
the clear recognition of property in the export 
company. There might be many reasons why the 
receipt should be given to  the person who actually 
delivered the goods to  the ship. I t  is adm itted by 
witnesses on both sides th at bills of lading were 
frequently issued w ithout mate’s receipts against 
an indem nity. Such an indem nity is a common 
commercial precaution in use a ll over the world 
whenever bills of lading are issued w ithout mate’s 
receipts, and no sinister inference can be drawn 
from its being taken. I t  is true th at the export 
company had obtained bills of lading in several 
cases from the appellants against an indemnity 
without producing mate’s receipts, and th at the 
appellants had been complaining, and demanding 
delivery of the mate’s receipts; but thevendors must 
have been in some measure aware of what was 
being done ; it  is suggested th at they did not wish 
to  make trouble w ith the shippers, the export 
company, who seem to  have been doing a large 
business until the crash came a t about the end of 
May, 1926. There is no finding of any fraudulent 
collusion between the export company and the 
appellants, or indeed any evidence of that nature.

In  all the circumstances of the case not only was 
there no timeous express notice to the appellants, 
but there is no ground for imputing implied notice. 
The case must be regarded as one in which ship
owners, who for their own protection stipulated 
w ith the shippers th at bills of lading were to  be 
given in exchange for mate’s receipts, waived that 
provision, and w ithout notice issued bills of lading 
to  the named shippers and owners of the cargo. 
I t  would impose an unprecedented burden on 
shipowners if, in such circumstances, they were held 
responsible. Their Lordships agree w ith the con
clusion of Sir George Rankin, C.J. on this issue.

The second issue is alternative. I t  proceeds on 
the footing that bills of lading were delivered to  the 
export company ; but none the less, it  is contended, 
the bills of lading in the export company’s hands 
did not dispossess the respondents of their unpaid 
vendor’s lien, or of the lien for which they stipu
lated, because they continued to hold the mate’s 
receipt, and thus they had a right to  immediate 
possession as against the appellants, so th at they 
were entitled to sue in conversion when their notice 
of the 27th May, 1926, and their subsequent 
demands for the goods were refused by the appel
lants. The prim ary question thus is whether the 
respondents still possessed a right to  possession 
sufficient to found a claim in conversion. The 
appellants, in reply, not merely contest the con
tention th at, by the possession of the mate’s receipts,

the respondents retained their lien, but say th at 
the bills of lading had been endorsed to the bank 
so as to put an end to  the right (if any) of stoppage 
in  transitu, and that they were bound to  deliver 
the goods to the endorsees of the bills of lading, 
which they duly did.

The learned Chief Justice on this point was in 
favour of the respondents, though, as already 
stated, he ordered a remand on the issue based on 
sect. 178 of the Indian Contract Act, 1872, which 
was then in force, though since repealed in 1930. 
Their Lordships, w ith all deference, find themselves 
unable to concur in this conclusion in the respond
ents’ favour. I t  seems to be based on two pro
positions, first, that under the contractual terms, 
coupled w ith the retention of the mate’s receipts, 
the respondents retained a lien or immediate right 
to  possession, which was a property interest and 
not merely an equitable or personal right or licence; 
and secondly, th at, as the endorsement of a b ill of 
lading passed no better title  than the endorser had,, 
the endorsement and transfer to the bank passed 
no greater rights than the export company had, so 
that the bank could not claim delivery from the 
shipowners in defeasance of the respondents’ 
possessory title . I t  is, however, clear th at the 
conclusion of Sir George Rankin, C.J. depended on 
his view that the respondents had a right in law to 
immediate possession: indeed, it  was properly 
conceded before their Lordships th at only such a 
right would entitle the respondents to  claim in 
conversion, and th at a merely equitable right or 
contractual right or licence would not do. Their 
Lordships agree w ith Sir George Rankin in his 
view that the general property passed to  the export 
company, but differ from him , for reasons stated 
earlier in this judgment, in his view th at a right 
at law to possession remained in the respondents. 
Thus the whole basis of his conclusion fails. I t  is 
true generally that a b ill of lading is not a negotiable 
instrument in the sense th at a b ill of exchange is, 
and that the transferee of a b ill of lading does not 
get a better title  than his transferor. But while 
th at is true of title  in law, it  cannot be asserted in 
regard to equitable rights. The legal right given 
by a possessory lien can indeed be distinguished 
from the general legal property in a thing. This 
is illustrated by Pease v. Gloahec (2 Asp. Mar. 
Law Cas. (O .S.) 394; 15 L . T . Rep. 6 ; 1866, 
L . Rep. 1 P. C. 219). That case, however, 
also illustrates the distinction between legal and 
equitable rights. The documents of title  there 
had been obtained by fraud from the lawful posses
sor, who had not the general property which 
belonged to those guilty of the fraud. I t  was held 
th at an endorsee from those latter persons in good 
faith  for value received a good title , and not a 
merely defeasible title , and in that sense received 
a better title  than his transferors, whose possession 
was defeasible. This is the general rule where the 
transferor has a title  defeasible for fraud but the 
transferee takes in good faith  and for value. 
Another illustration of an equitable right which 
is defeated by the transfer of a b ill of lading to a 
bona fide endorsee for value is the right of stoppage 
in  transitu. I t  follows from the same general rule 
that the equitable lien or personal licence which, 
in their Lordships’ judgment, was all that remained 
w ith the respondents when the goods were delivered 
to  the ship, did not affect the transferee of the b ill 
of lading so as to found a claim for conversion, 
though it might indeed found a claim for breach of 
contract against the export company, or a claim  
for equitable relief against them or any assignees 
subject to the same equities, a category which 
would not include the appellants.
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In  respect o f  th e  m atte rs  discussed above, there 
is  no difference in  substance between E ng lish  and 
In d ia n  law .

T h is  conclusion renders i t  unnecessary fo r  th is  
B o a rd  to  g ive  a decision on the  issue raised on the  
rem and under sect. 178. I t  seems, however, 
p rope r fo r  th e ir  Lordsh ips to  say th a t,  as a t present 
advised, th e y  w ou ld  p re fe r th e  ju d g m e n t o f 
B u ck la n d , J . to  th a t  o f the  C ourt o f Appeal. E ven  
assuming th a t  th e  onus o f p ro o f under th e  section 
is on the  appellants, i t  w ou ld  seem th a t  th e y  d is
charged i t  b y  th e  evidence o f the  bank, w h ich  
showed th a t  th e  transac tion  was a bank ing  tra n s 
ac tion  o f the  m ost o rd in a ry  and no rm a l character. 
I f  i t  were necessary to  look fu rth e r, th e  presum ption  
o f  good fa ith  w ou ld  com plete the  p roo f. B u t 
th e ir  Lordsh ips are fa r  fro m  satisfied th a t  under the  
section th e  onus w ou ld  have la in  w ith  the 
defendants. There are in  the  section tw o  separate 
provisos. The onus o f  p ro o f under the  second 
p rov iso  cannot, i t  seems, be on persons in  the 
p o s itio n  o f  th e  defendants, and i f  so, i t  w ou ld  seem 
to  fo llo w  th a t  th e  onus as to  th e  f irs t p rov iso  m ust 
likew ise res t in  th e  same q ua rte r. O therw ise an 
anomalous resu lt w ou ld  fo llow . Decisions under 
o th e r  s ta tu tes have been c ited . B u t i t  is always 
dangerous to  seek to  construe one s ta tu te  b y  
reference to  th e  words o f another. I t  m ay w e ll be 
th a t  in  th is  section th e  p la in t if f  w ho seeks to  
im pugn  w h a t is ex facie, a v a lid  d isposition  should 
be he ld  to  assume the  burden  o f show ing bad fa ith  
and such o th e r m atte rs  as th e  provisos requ ire  to  
be established in  the  p a rtic u la r  case.

T h e ir  Lordsh ips, on th e  whole case, are o f 
o p in io n  th a t  the  appeal should be a llowed, the 
orders o f th e  C ou rt o f A ppea l should be set aside, 
and th e  orders o f  B uck land , J . restored, and  th a t 
th e  respondents should pay th e  appellants ’ costs 
in  th e  C ourt o f  A ppeal and before th is  Board.

T he y  w il l  h u m b ly  so advise H is  M ajesty.
Appeal allowed.

S olic ito rs fo r th e  appellants, Waltons and Co.
S o lic ito rs fo r  th e  respondents, Barrow, Rogers, 

a n d  Nevill.

fëouse of Horiis.

J a n u a r y  13, 14, 17, 18, 20 ; M a r c h  3, 14, 1938.

(Before Lords A t k i n , T h a n k e r t o n , 
M a c m il l a n , W r ig h t  and M a u g h a m .)

Compania Naviera Vascongada v. Steamship 
Cristina, (a)

a p p e a l  f r o m  t h e  c o u r t  o f  a p p e a l  i n
ENGLAND.

I n t e r n a t i o n a l  l a w — I m p l e a d i n g  f o r e i g n  s o v e re ig n  

■— P r o c e e d in g s  a g a in s t  p r o p e r t y  b e lo n g in g  to  o r  
i n  p o s s e s s io n  o f  f o r e i g n  s o v e re ig n — S h i p  r e g is 
te r e d  i n  f o r e i g n  c o u n t r y — R e q u i s i t io n e d  b y  
G o v e r n m e n t  o f  t h a t  c o u n t r y — S h i p  i n  B r i t i s h  
p o r t — P r o c e e d in g s  b y  o w n e r s  f o r  p o s s e s s io n —  
J u r i s d i c t i o n  o f  A d m i r a l t y  C o u r t .

T h e r e  a r e  tw o  w e ll -e s ta b l is h e d  g e n e r a l  p r i n c i p l e s  
o f  i n t e r n a t i o n a l  l a w  e n g r a f t e d  i n t o  th e  d o m e s tic  
l a w  o f  t h is  c o u n t r y ,  (1) t h a t  a  f o r e i g n  s o v e re ig n

m a y  n o t  b e  i m p le a d e d  i n  th e  c o u r ts  o f  t h is  
c o u n t r y  w i t h o u t  h i s  c o n s e n t ,  a n d  (2) t h a t  th e  
c o u r ts  o f  t h is  c o u n t r y  w i l l  n o t  b y  t h e i r  p ro c e s s  
s e iz e  o r  d e t a i n  p r o p e r t y  w h ic h  b e lo n g s  to  a  
f o r e i g n  s o v e r e ig n  o r  o f  w h ic h  h e  i s  i n  p o s s e s s io n  

o r  c o n tr o l .

T h e  C., a s h i p  r e g is te r e d  a t  a  S p a n i s h  p o r t ,  w a s  
a t  C a r d i f f  w h e n  s h e  w a s  r e q u is i t io n e d  b y  th e  
C o n s u l  r e p r e s e n t in g  th e  S p a n is h  G o v e r n m e n t  i n  
v i r t u e  o f  a  d e c re e  is s u e d  b y  t h a t  G o v e r n m e n t  
w h i l e  th e  C. w a s  o n  th e  h i g h  s e a s . T h e  o w n e r s  
o f  th e  C. is s u e d  a  w r i t  in  rem a g a in s t  th e  s h ip  
a n d  a l l  p e r s o n s  c l a i m i n g  a n  in te r e s t  t h e r e in ,  
c l a i m i n g  to  h a v e  p o s s e s s io n  o f  th e  s k i p ,  a n d  
th e  C. w a s  a r r e s t e d .  T h e  S p a n is h  G o v e r n 
m e n t  e n te r e d  a n  a p p e a r a n c e  to  th e  w r i t  a n d  o n  
th e  s a m e  d a y  lo d g e d  a  n o t ic e  o f  m o t io n  c l a im i n g  
to  h a v e  th e  w r i t ,  a r r e s t ,  a n d  a l l  s u b s e q u e n t  
p r o c e e d in g s  s e t a s id e  o n  th e  g r o u n d  t h a t  th e  C. 
w a s  i n  t h e i r  r i g h t f u l  p o s s e s s io n  a n d  t h a t  th e  
w r i t  i m p le a d e d  a  f o r e i g n  s o v e r e ig n  S t a t e .

H e l d ,  t h a t  th e  w r i t ,  a r r e s t ,  a n d  a l l  s u b s e q u e n t  
p r o c e e d in g s  m u s t  b e  s e t a s id e  a s  i n f r i n g i n g  
b o th  th e  a b o v e  p r i n c i p l e s  o f  i n t e r n a t i o n a l  l a w  
f o r  th e  r e a s o n s  (1) t h a t  th e  is s u e  o f  th e  w r i t  
b y  th e  o w n e r s  a g a in s t  a l l  p e r s o n s  c l a i m i n g  a n  
in te r e s t  i n  th e  C., k n o w i n g  th e  S p a n is h  G o v e r n 
m e n t  to  b e  th e  o n l y  p e r s o n s  so  c l a im i n g ,  
f o l l o w e d  b y  th e  e n t r y  o f  a n  a p p e a r a n c e  to  t h a t  
w r i t  b y  th e  S p a n is h  G o v e r n m e n t ,  c l e a r ly  
a m o u n t e d  to  i m p l e a d i n g  a  f o r e i g n  s o v e re ig n  
S t a t e ,  a n d  (2) t h a t  th e  p r o c e e d in g s  to  re c o v e r  
p o s s e s s io n  o f  th e  C. a f t e r  h e r  r e q u i s i t i o n  f o r  

p u b l i c  p u r p o s e s  b y  th e  S p a n is h  G o v e r n m e n t  
w e r e  p r o c e e d in g s  a g a in s t  p r o p e r t y  i n  th e  
p o s s e s s io n  o r  c o n tr o l  o f  a  f o r e i g n  s o v e r e ig n  S t a t e .

The Parlem ent Beige (42 L .  T .  R e p .  273 ; 5 
P .  D .  197) d is c u s s e d .

D e c is io n  o f  th e  C o u r t  o f  A p p e a l  a f f i r m e d .

Appeal fro m  a decision o f th e  C ourt o f Appeal.
The appellants, a Spanish com pany, were the 

owners o f the  Cristina, a Spanish ship registered a t 
B ilbao , w h ich  was requ is itioned  b y  th e  Spanish 
R epub lican  G overnm ent w h ile  in  th e  p o rt o f 
C ard iff. The appellants issued a w r i t  against the 
Cristina  and a ll persons c la im ing  an in te rest there in , 
c la im in g  as sole owners to  have possession o f the 
Cristina  ad judged to  them , and th e  Cristina  was 
arrested. The respondents, th e  Spanish R epublican 
G overnm ent, entered a co n d itio na l appearance to  
th e  w r it ,  and on th e  same da y  lodged a notice  o f 
m o tio n  c la im ing  to  have th e  w r it ,  a rrest and a ll 
subsequent proceedings set aside on th e  ground 
th a t  th e  ac tion  im pleaded a fore ign governm ent. 
O n th e  hearing o f  th e  m o tio n  B u c k n ill,  J .  made an 
o rde r se tting  aside th e  w r it ,  a rrest and subsequent 
proceedings, and his decision was a ffirm ed b y  the 
C ourt o f  Appea l. The appellants appealed to  the  
House o f Lords.

The  facts o f  th e  case are fu l ly  s ta ted  in  the  
op in ion  o f L o rd  W rig h t.

H . V. W illin k , K .C ., H . G. W illmer, and V. R . 
Idclson, fo r  th e  appellants.

G. St. C. Pilcher, K .C ., Owen Bateson, and John 
Foster, fo r  th e  respondents.

The  House to o k  tim e  fo r  consideration.(o) Reported by H. A. Palmer, Esq., Barrister-at-Law.
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March  3.— The fo llo w in g  opin ions were read :
Lord A tkin.— M y  Lords, th e  circumstances in  

w h ich  th e  w r i t  in  th is  ac tion  was issued and the 
Cristina  was arrested have been set o u t in  the  
op in ion  o f m y  noble and learned fr ie n d  L o rd  
W r ig h t, w h ich  I  have had the  advantage o f reading, 
and I  need n o t repeat them .

The fo u nd a tio n  fo r  th e  app lica tio n  to  set aside the  
w r i t  and a rrest o f the  ship is to  be found  in  tw o  
p ropositions o f in te rn a tio n a l law  engrafted in to  ou r 
dom estic law  w h ich  seem to  me to  be w e ll estab
lished and to  be beyond d ispu te . The f irs t  is th a t  
th e  courts  o f  a c o u n try  w i l l  n o t im p lead  a fore ign 
sovereign, th a t  is, th e y  w i l l  n o t b y  th e ir  process 
m ake h im  against h is w i l l  a p a r ty  to  legal proceed
ings, w hether th e  proceedings in vo lve  process 
aga inst h is person o r seek to  recover fro m  h im  
specific p ro p e rty  o r damages. The second is th a t  
th e y  w il l  n o t b y  th e ir  process w hether the  sovereign 
is a p a rty  to  th e  proceedings o r no t, seize o r de ta in  
p ro p e rty  w h ich  is his, o r o f w h ich  he is in  possession 
o r con tro l. There has been some difference in  the  
practice  o f  na tions as to  possible lim ita tio n s  o f 
th is  second p rinc ip le  as to  w he ther i t  extends to  
p ro p e rty  o n ly  used fo r  the  com m ercia l purposes o f 
the  sovereign o r to  personal p riv a te  p ro p e rty . In  
th is  c o u n try  i t  is, in  m y  op in ion , w e ll se ttled  th a t  i t  
applies to  bo th . I  d raw  a tte n tio n  to  the  fa c t th a t 
there  are tw o  d is tin c t im m un ities  apperta in ing  
to  fo re ign  sovereigns ; fo r  a t tim es th e y  tend  to  
become confused, and i t  is n o t a lways clear from  
the  decisions w he ther th e  judges are dea ling w ith  
one o r th e  o the r o r bo th . I t  seems to  me clear th a t 
in  a sim ple case o f  a w r i t  in  rem, issued b y  ou r 
A d m ira lty  C ourt in  a c la im  fo r  co llis ion  damage 
against th e  owners o f a p u b lic  sh ip o f a sovereign 
S tate in  w h ich  the  ship is arrested b o th  princ ip les 
are broken. The sovereign is im pleaded and his 
p ro p e rty  is seized.

In  m y  op in ion  the  facts o f th is  case establish the 
same breach o f th e  tw o  p rinc ip les  as in  the  illu s tra 
t io n  ju s t g iven. I  en te rta in  no d o u b t th a t  the 
effect and the  in tended e ffect o f the  action  o f the 
Spanish Consul a t C a rd iff in  J u ly , 1937, was to  
“  purge ”  th e  officers and crew o f  th e  ship o f  those 
who were disaffected to  the  present Spanish 
G overnm ent and to  secure th a t  th e  new m aster, 
officers and crew should h o ld  the  ship fo r  the 
G overnm ent ; and  th a t  fro m  and a fte r th e  14 tli 
J u ly , th e  m aster, officers and crew he ld  the  ship 
n o t fo r  the  owners b u t fo r  th e  G o ve rn m e n t; and 
th a t  b y  th e  m aster, officers and crew th e  G overn
m ent were in  fa c t in  possession o f the  ship. I  
cannot pa y  serious a tte n tio n  to  th e  suggestion 
th a t  a ll th a t  th e  consul in tended to  do was to  
supp ly  a w ell-a ffected new m aster on beha lf o f  the  
owners.

These being th e  facts, I  come to  th e  conclusion 
th a t  when the  p la in tiffs  issued a w r i t  in  w h ich  
th e y  cons titu ted  as defendants th e  steam ship o r 
vessel Cristina  and a ll persons c la im ing  an in te rest 
there in , and in  th e  body o f w h ich  th e  same ship 
and a ll persons c la im ing  an in te rest the re in  were 
comm anded w ith in  e igh t days to  cause an appear
ance to  be entered fo r  them  in  th e  P robate , D ivo rce  
and A d m ira lty  D iv is io n , and on w h ich  th e y  endorsed 
the  c la im  to  have possession ad judged to  them  o f 
the  said steamship o r vessel Cristina, th e y  were 
d ire c tly  im p lead ing  th e  Spanish G overnm ent, 
w hom  th e y  knew to  be the  o n ly  persons in terested 
in  th e  Cristina  o th e r th a n  themselves, and from  
w hom  th e y  desired th a t  possession should be taken  
a fte r i t  was adjudged to  them . We have had an 
in te resting  exposition  o f th e  h is to ry  o f A d m ira lty  
practice and th e  e vo lu tion  o f the  w r i t  in  rem.

I t  is p la in  th a t  i t  began w ith  th e  arrest o f a named 
defendant. In  his absence an y  o f his p ro p e rty  in  
the  ju r is d ic tio n , in c lu d in g  his sh ip o r ships, cou ld  
be arrested. E v e n tu a lly  th e  ship over w h ich  some 
m a ritim e  lien  was asserted cou ld  alone be arrested. 
B u t in  a ll cases, as in  th e  present p ractice , when a 
defendant has appeared th e  c la im  is aga inst h im  
personally, and though  i t  is enforced in  th e  f irs t 
instance b y  sale o f  th e  ship o r enforcem ent o f  the 
ba il, a damage c la im  is n o t in  ou r ju risprudence 
lim ite d  to  th e  va lue o f th e  ship. In  these days i t  is 
unusual to  name defendants. W hen th e  defendants 
are described as “  the  owners o f a vessel ”  th e y  can 
be a t once iden tified . W hen persons are no t 
e n tit le d  the  defendants, b u t in  the  body o f th e  w r it  
are c ited  to  appear as persons c la im ing  an in te res t, 
there  is said to  be some u n c e rta in ty  w he ther th e y  
appear under leave to  in te rvene o r w ith o u t such 
leave. In  an y  case, when th e y  do appear, th e y  
appear as defendants, and as such I  conceive th a t 
th e y  are im pleaded. A n d  when th e y  cannot be 
heard to  p ro te c t th e ir  in te rest unless th e y  appear 
as defendants I  in c line  to  h o ld  th a t  i f  th e y  are 
persons c la im ing  an in te res t th e y  are b y  th e  ve ry  
te rm s o f th e  w r i t  im pleaded. B u t in  th e  present 
case where persons c la im ing  an in te rest are the  
o n ly  persons e n tit le d  defendants, and th e  Spanish 
G overnm ent are th e  o n ly  persons c la im in g  an 
in te res t adverse to  the  p la in tiffs , I  have no doubt 
n o t o n ly  th a t  th e  G overnm ent were in  fa c t im 
pleaded, b u t were in tended  b y  the  p la in tif fs  to  
be im pleaded.

The second p o in t seems to  me i f  possible to  be 
clearer. I t  is w e ll established th a t  the  co u rt w ill 
n o t a rrest a sh ip w h ich  is under the  c o n tro l o f  a 
sovereign b y  reason o f  requ is ition  : The Broad- 
mayne (114 L .  T . Rep. 891 ; (1916) P. 64) ; The 
Messicano (32 T . L .  R . 519 ; The Crimdon (35
T . L .  R . 81). B u t the  present case is n o t one o f 
co n tro l fo r  p u b lic  purposes, b u t o f  ac tua l possession 
fo r  p u b lic  purposes. I t  is ind is tingu ishab le  from  
The Gagara (122 L .  T . R ep. 498 ; (1919) P . 95), 
w h ich  in  the  C ourt o f A ppea l was decided solely 
on th e  g round th a t  the  ship was in  th e  actua l 
possession o f a fore ign sovereign, nam ely, the 
S tate o f E sthon ia . The courts  o f o u r c o u n try  w ill 
n o t a llow  th e ir  process to  be used against such a 
sh ip and th e  a rrest cannot be m a in ta ined . In  
th e  present case I  f in d  i t  unnecessary to  decide 
m an y  o f th e  in te res ting  po in ts  raised in  the  a rgu 
m en t fo r  the  appellants as to  w he ther the  ship was 
r ig h t ly  in  the  possession o f  th e  G overnm ent ; 
w h a t was the  e x -te r r ito r ia l e ffect o f  th e  Spanish 
decree ; w h a t im p lie d  res tric tions in  d iffe ren t 
circumstances m ig h t be a ttached  to  sovereign 
im m u n ity ; when, i f  ever, th e  assertion o f  the 
sovereign as to  his p ro p e rty  o r possession is con
clusive. In  m atte rs  o f such grave im portance  as 
those in v o lv in g  questions o f in te rn a tio n a l law , 
i t  seems to  me ve ry  expedient th a t  courts  should 
re fra in  fro m  expressing opin ions w h ich  are beside 
the  question a c tu a lly  to  be decided. In  the  present 
case in  m y  op in ion  the decisions o f  the  t r ia l  judge 
and th e  C ourt o f  A ppea l were r ig h t and should be 
a ff irm e d ; and th is  appeal should be dismissed 
w ith  costs.

Lord Thankerton.— M y  L o rds , in  m y  op in ion- 
on the  facts in  th is  case, the  decisions o f th e  t r ia l 
judge  and o f th e  C ourt o f Appeal were r ig h t  and 
should be a ffirm ed. I t  is a d m itte d  th a t  the 
G overnm ent o f the  R epub lic  o f Spain is the  G overn
m en t o f  a fo re ign  sovereign State f u l ly  recognised 
as such b y  H is  M a jes ty ’s G overnm ent. In  m y 
op in ion  i t  is su ffic ie n tly  established th a t  the 
Spanish G overnm ent, w ith o u t a breach o f the
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peace, ob ta ined  b y  th e ir  agents de facto possession 
o f  th e  ship on th e  14th J u ly , 1937, and have since 
rem ained in  de facto possession. I  am  fu r th e r  o f 
op in ion  th a t  i t  is su ffic ien tly  established th a t  such 
possession is fo r  p u b lic  uses, fo r  th e  purposes o f 
prosecution o f  the  c iv il w a r in  Spain. The Spanish 
G overnm ent decline to  su b m it to  th e  ju r is d ic tio n , 
and i t  has n o t been m a in ta ined  b y  th e  appellants 
th a t  there  are any facts fro m  w h ich  such submission 
can be im p lied .

I  agree w ith  m y  noble and learned fr ie n d  on the  
W oolsack th a t  in  the  present case n o t o n ly  were 
th e  Spanish G overnm ent in  fa c t im pleaded, b u t 
th e y  were in tended  to  be so im pleaded. F u rth e r, 
th e  o rde r sought in  th e  present case w ou ld  neces
sa rily  displace th e  de facto possession o f  the  Spanish 
G overnm ent, and I  agree w ith  m y  noble and learned 
fr ien d  th a t  th e  doctrine  o f im m u n ity  o f  th e  p ro p e rty  
o f a fore ign  sovereign S tate dedicated to  pub lic  
uses includes the  case o f  a c tua l possession fo r  
pub lie  uses. In  th is  v iew , the  case c lea rly  comes 
w ith in  the  p rinc ip les la id  down in  The Parlement 
Beige (42 L .  T . Rep. 273 ; 5 P. D . 197) b y  B re tt ,  L .J .

B u t,  m y  L o rds , I  have some d o u b t w he ther the 
p ropos ition  th a t  the  fore ign  sovereign S tate cannot 
be im pleaded is an absolute one, the  rea l c rite rio n  
being the na tu re  o f the  rem edy sought. To ind ica te  
th is , le t me quote  the  princ ip les la id  down in  The 
Parlement Beige. B re tt, L .J . states (42 L .  T . Rep. 
a t p . 280 ; 5 P . D . a t p. 205) : “  The f irs t question 
re a lly  raises th is , w hether every p a rt o f th e  p u b lic  
p ro p e rty  o f every sovereign a u th o r ity  in  use fo r  
na tio na l purposes is n o t as m uch exem pt fro m  the  
ju r is d ic tio n  o f every co u rt as is th e  person o f every 
sovereign. W he ther i t  is so o r n o t depends upon 
w hether a ll na tions have agreed th a t  i t  sha ll be, 
o r, in  o the r words, w he ther i t  is so b y  the  law  o f 
nations. The exem ption  o f the  person o f  every 
sovereign fro rh  adverse su it is a d m itte d  to  be a 
p a rt o f  th e  law  o f  nations. A n  equal exem ption 
fro m  interference b y  any process o f  any co u rt o f 
some p ro p e rty  o f  every sovereign is a d m itte d  to  be 
a p a rt o f th e  law  o f  na tions.”  Th is  passage suggests 
th a t  the  absolute exem ption  is o f the  person o f the 
sovereign fro m  adverse su it, b u t th a t  in  the  case 
where p ro p e rty  o f  a sovereign is n o t a d m itte d  by 
th e  agreem ent o f  nations to  be exem pt, ac tion  
in  rem against such p ro p e rty  w h ich  is w ith in  the 
te r r ito r ia l ju r is d ic tio n  is ava ilab le , even i f  the  
sovereign be in v ite d  to  contest the  su it, i f  he so 
choose.

I t  happens th a t  the  Parlement Beige affords an 
in te resting  illu s tra tio n , fo r  S ir R o b e rt P h illim o re , 
in  the  P roba te  D iv is io n  (40 L .  T . Rep. 222 ; 4 P .  1). 
129), had re jected th e  c la im  to  exem ption , and his 
grounds are s ta ted  in  the  fo llo w in g  passage (40 
L . T . Rep. a t p . 231 ; 4 P. D . a t p . 148) : “  Look in g  
to  the  character o f the  su it and to  o th e r passages 
in  th e  ju d g m e n t ”  [Judge S to ry ’s ju d g m e n t in  The 
Santissima T rin idad  (7 W heaton 283)] “  i t  seems 
to  me clear th a t  b y  th e  expression ‘ p u b lic  sh ip o f 
the  governm ent ’ was m eant a sh ip o f  w ar, and 
no t any vessel em ployed b y  the  governm ent. B u t 
even i f  the  te rm  cou ld  be trea ted  as m ore com pre
hensive and as inc lu d in g  p u b lic  ships such as I  have 
referred to  sent b y  th e  governm ent on exp lo ring  
expeditions, i t  w ou ld  n o t include  a vessel engaged 
in  commerce, whose owner is (to  use the  expression 
o f Bynkershoek, De leg. Mercatorc) ' strenue merca- 
torem agent..' Upon th e  w hole I  am o f  op in ion  
th a t  ne ithe r upon p rinc ip le , precedent, n o r analogy 
o f general in te rn a tio n a l law , should I  be w arran ted  
in  considering th e  Parlement Beige as belonging to  
th a t  ca tegory o f p u b lic  vessels w h ich  are exem pt 
from  process o f law  and a ll p riv a te  c la im s.”  In  the 
C ourt o f Appea l, in  de live ring  the  ju d g m e n t o f  the
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cou rt, B re tt, L .J . he ld th a t  the  exem ption  was n o t 
confined to  ships o f  w ar, b u t app lied to  ships and 
o the r p ro p e rty  o f the  sovereign dedicated to  p u b lic  
uses. H e  then  w e n t on to  consider w he ther the 
Parlement Beige was so dedicated, and came to  the  
conclusion th a t  i t  was so dedicated, because its  use 
fo r  purposes o f  trad e  was o n ly  subservient to  the 
m ain  purpose o f ca rry in g  th e  m ails. Then comes 
a s tr ik in g  passage in  the  ju d g m e n t (42 L .  T . Rep. 
a t p. 285 ; 5 P. D . a t p . 220) : “  The ship is n o t in  
fa c t b rough t w ith in  th e  f irs t p ropos ition . As to  
the  second, i t  has been fre q u e n tly  s ta ted th a t  an 
independent sovereign cannot be persona lly sued, 
a lthough  he has carried on a p riv a te  tra d in g  adven
tu re . I t  has been held th a t  an ambassador cannot 
be persona lly  sued, a lthough  he has traded  ; and 
in  b o th  cases because such a s u it w ou ld  be incon 
s is ten t w ith  the  independence and e q u a lity  o f the  
S ta te  w h ich  he represents. I f  th e  rem edy sought 
b y  an action  in  rem aga inst p u b lic  p ro p e rty  is, as 
we th in k  i t  is, an in d ire c t mode o f  exercising the 
a u th o r ity  o f th e  co u rt aga inst th e  ow ner o f  the  
p ro p e rty , then  the  a tte m p t to  exercise such an 
a u th o r ity  is an a tte m p t inconsis tent w ith  the 
independence and e q u a lity  o f the  S tate w h ich  is 
represented by  such ow ner.”  I t  m ay  be argued, 
as a log ica l inference from  th is  passage, th a t  an 
action  in  rem against p ro p e rty  o f  th e  sovereign 
w h ich  is engaged in  p riva te  tra d in g , and w h ich  is 
n o t dedicated to  pub lic  uses, is n o t to  be regarded 
as inconsis tent w ith  the  independence and equ a lity  
o f  the  S tate represented b y  such owner, and th a t  
any o ther v iew  w ou ld  lead to  absolute exem ption 
o f  a ll p rop e rty  owned by the  sovereign, and n o t the 
exem ption o f some p ro p e rty  on ly . I f  th a t  were the  
correct inference, i t  w ou ld  n o t ju s t ify  the  v iew  o f 
th e  C ourt o f  A ppeal in  the  case o f  The Porto 
Alexandre (122 L . T . Rep. 661 ; (1920) P. 30), 
where the  ship was being used in  o rd in a ry  com 
merce, the earn ing o f  fre ig h t being the  sole in te rest 
o f the  Portuguese G overnm ent, w ho owned i t ,  th a t 
th e y  were bound to  ho ld  i t  exem pt b y  reason o f 
the  decision in  The Parlement Beige (sup.). They 
made no in q u iry  as to  w hether such an exem ption  
was genera lly agreed to  by  the  nations, and i t  
seems to  be com m on knowledge th a t  th e y  have n o t 
so agreed. T h is  question, w h ich  has come to  be 
o f increasing im portance  o f  recent years, has no t 
been considered b y  th is  House, and as I  ho ld  th a t 
the  Cristina  was dedicated to  p u b lic  uses, I  find  i t  
unnecessary to  decide i t  in  th is  appeal. A cco rd 
in g ly , I  express no op in ion  on the  m a tte r, b u t I  
desire to  m ake clear th a t  I  ho ld  m yse lf free to  
reconsider the  decision in  The Porto Alexandre (sup.). 
In  the  la te r case o f The Jup iter (132 L . T . Rep. 624 ; 
(1924) P. 236), counsel fo r  the  appellants conceded 
th a t  he was precluded by  the  decision in  The Porto 
Alexandre fro m  ra is ing  th is  question in  the  C ourt 
o f Appea l.

I  concur in  the  m o tion  proposed b y  the  noble and 
learned L o rd .

Lord Macmillan.— M y L o rds , va rious top ics o f 
the  f irs t  im portance  were m ooted in  th e  course o f 
th e  a rgum en t on th is  appeal w h ich  i t  is unnecessary 
and inexped ien t to  discuss, b u t  i t  m ay  no t be o u t 
o f place to  ind ica te  th e  general p rinc ip les  w hich 
p rov ide  th e  se tting  fo r  th e  p a rt ic u la r  p rob lem  w h ich  
y o u r Lordsh ips have to  solve.

I t  is an essential a t tr ib u te  o f th e  sovere ign ty 
o f th is  rea lm , as o f a ll sovereign independent 
States, th a t  i t  should possess ju r is d ic tio n  over a ll 
persons and th ings w ith in  its  te r r ito r ia l l im its  and 
in  a ll causes c iv il and c r im in a l aris ing w ith in  these 
lim its . T h is  ju r is d ic tio n  is exercised th ro u g h  th e  
in s tru m e n ta lity  o f the  d id y  co n s titu te d  tr ib u n a ls

Y
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o f the  land . B u t ju s t  as in d iv id u a ls  liv in g  in  a 
c o m m u n ity  fin d  i t  expedient to  su b m it to  some 
d im in u tio n  o f th e ir  freedom  o f ac tion  in  fa vo u r 
o f th e ir  fe llow -c itizens, so also th e  sovereign States 
w h ich  cons titu te  th e  co m m u n ity  o f nations have 
been led b y  courtesy as w e ll as b y  se lf-in te rest to  
w aive in  fa vo u r o f each o the r ce rta in  o f th e ir  
sovereign r ig h ts . The e x te n t o f these m u tu a l 
concessions and th e ir  recogn ition  is p r im a r ily  a 
m a tte r  o f in te rn a tio n a l, n o t o f dom estic, law , and as 
m us t necessarily be th e  case w ith  a ll in te rn a tio n a l 
law , w h ich  has ne ither tr ib u n a ls  no r Legis latures to  
define its  p rinc ip les  w ith  b in d in g  a u th o r ity , there  
m ay  be considerable divergence o f v ie w  and o f 
p ractice  among th e  nations. Hence when questions 
in v o lv in g  in te rn a tio n a l la w  arise in  th e  domestic 
cou rts  o f a S ta te  problem s o f great d if f ic u lty  and 
g ra v ity  m ay  emerge. “  I t  is a t r i te  observation 
th a t  there  is no such th in g  as a standard  o f in te r 
n a tio na l law  extraneous to  th e  domestic la w  o f a 
k ingdom  to  w h ich  appeal m ay  be m ade. In te r 
n a tio na l law , so fa r  as th is  cou rt is concerned, is 
th e  body o f doctrine  regard ing  the  in te rn a tio n a l 
r ig h ts  and duties o f States w h ich  has been adopted 
and made p a rt o f the  law  o f S cotland.”  These 
are the  well-chosen words o f L o rd  D uned in , when 
L o rd  P resident o f th e  C ourt o f Session in  Scotland, 
in  a case w h ich  raised im p o rta n t issues o f in te r 
na tio na l la w  (Mortensen v . Peters (1906, 8 F . (J . C.) 
93, a t p . 101)).

N ow  i t  is a recognised p re requ is ite  o f the  adop
tio n  in  ou r m un ic ipa l law  o f a doctrine  o f pub lic  
in te rn a tio n a l law  th a t  i t  sha ll have a tta ine d  the 
pos ition  o f general acceptance b y  c iv ilised  nations 
as a ru le  o f  in te rn a tio n a l conduct, evidenced b y  
in te rn a tio n a l trea ties  and conventions, a u th o rita tiv e  
tex t-books , p ractice  and ju d ic ia l decisions. I t  is 
m an ife s tly  o f th e  highest im portance  th a t  the  courts 
o f  th is  co u n try , before th e y  g ive th e  force o f law  
w ith in  th is  rea lm  to  any doctrine  o f in te rn a tio n a l 
law , should be satisfied th a t  i t  has the  ha ll-m arks o f 
general assent and re c ip ro c ity . I  confess th a t  I  
should hesita te  to  la y  down th a t  i t  is p a rt o f the 
la w  o f E ng land  th a t  an o rd in a ry  fo re ign  tra d in g  
vessel is im m une fro m  c iv i l  process w ith in  th is  realm  
b y  reason m ere ly  o f th e  fa c t th a t  i t  is owned b y  a 
fo re ign  S ta te , fo r  such a p rin c ip le  m us t be an 
im p o rta tio n  fro m  in te rn a tio n a l law  and there  is no 
p roved  consensus o f  in te rn a tio n a l op in ion  or 
practice  to  th is  effect. On th e  co n tra ry , the  sub ject 
is one on w h ich  d ive rgen t views ex is t, and have 
been expressed, among th e  nations. W hen the 
doctrine  o f the  im m u n ity  o f the  person and p ro p e rty  
o f  fo re ign sovereigns fro m  th e  ju r is d ic tio n  o f the  
cou rts  o f th is  c o u n try  was f irs t  fo rm u la te d  and 
accepted, i t  was a concession to  th e  d ig n ity , e q u a lity  
and independence o f fo re ign sovereigns w h ich  the  
c o m ity  o f na tions enjoyed. I t  is o n ly  in  m odem  
tim es th a t  sovereign States have so fa r  condescended 
to  la y  aside th e ir  d ig n ity  as to  enter the  com 
p e tit iv e  m arke ts o f commerce, and i t  is easy to  
see th a t  d iffe re n t views m ay be taken  as to  w hether 
an im m u n ity  conceded in  one set o f circumstances 
shou ld  to  th e  same e x te n t be enjoyed in  to ta l ly  
d iffe re n t circumstances. I  recognise th a t  the 
cou rts  o f th is  c o u n try  have a lready, in  cases w hich 
have been c ite d  a t th e  bar, gone a long w ay in  
extend ing  th e  doctrine  o f im m u n ity , b u t  th e  cases 
w h ich  have gone fu rth e s t have n o t been h ith e rto  
considered in  th is  House, and, lik e  m y  noble 
and learned fr ien d , L o rd  T hanke rton , I  desire to  
reserve m y  op in ion  on th e  question raised in  the 
case o f The Porto Alexandre (sup.).

W ith  these observations I  am  con ten t to  express 
m y  agreement w ith  w h a t I  understand  to  be the 
op in ion  o f a ll y o u r Lordsh ips, th a t  th is  action, w h ich

is d irected  to  ta ke — u ltim a te ly , i f  necessary, by  
force— a Spanish ship requ is itioned  fo r  p u b lic  
purposes b y  th e  d u ly  recognised G overnm ent o f 
Spain and ly in g  in  a B r it is h  p o rt o u t o f the 
possession o f th a t  G overnm ent, cannot be allowed 
to  proceed in  the  courts  o f th is  coun try .

Lord W right. —  M y L o rds , th e  appellants, 
who are a Spanish com pany ca rry in g  on the 
business o f  shipowners a t B ilbao  in  Spain, in it ia te d  
th is  ac tion  b y  a w r i t  in  rem in  the  A d m ira lty  
D iv is io n  c la im ing  as sole owners o f  th e  steamship 
Cristina  to  have possession adjudged to  them  o f 
th e  steamship. The w r i t  was against th e  steamship 
o r vessel Cristina  and a ll persons c la im ing  an 
in te rest there in . The Cristina, w h ich  is a Spanish 
steam ship registered a t th e  p o rt o f B ilbao , was on 
the  22nd J u ly , 1937, the  date o f the  w r it ,  ly in g  in  
Queens D ock, C ard iff, where she had a rrive d  on the 
8 th  J u ly , 1937. A t  th a t  la tte r  date she was in  
charge o f a cap ta in  named Faustino  F rias, appointed 
b y  and ac ting  fo r  th e  appellants w ho were opera ting  
her. On th e  9 th  J u ly , 1937, he a ttended a t the 
office o f th e  Spanish Consul a t C ard iff, as Spanish 
shipmasters are bound to  do b y  Spanish law  on 
a rr iv in g  a t a fore ign p o rt, when he was handed 
a le tte r  fro m  the  consul requ ir ing  h im  to  produce 
a t the  consulate th e  “  pa ten te  de navegacion ”  so 
th a t  i t  cou ld  be noted in  accordance w ith  a decree 
o f the  Spanish G overnm ent dated the  28 th  June, 
1937, requ is ition ing  the  ship. The cap ta in  fa iled  
to  do so, and on the  13th J u ly , 1937, the  consul, 
b y  registered le tte r, dismissed the  cap ta in  and 
also a ll o the r officers and members o f th e  crew 
n o t in  sym pa th y  w ith  his governm ent. O n the 
fo llo w in g  day th e  consul w e n t on board w ith  one 
Santiago Asolo, a new m aster w hom  he had 
appoin ted  in  th e  name o f the  G overnm ent o f the 
R epub lic  o f Spain, and broke open the  ca p ta in ’s 
cabin, w h ich  was locked, b u t found  th a t  th e  la te 
cap ta in , w ho had le f t  the  sh ip , had taken  away the  
“  patente  de navegacion.”  The new cap ta in  was 
placed in  charge o f  the  vessel on behalf o f the 
Spanish G overnm ent and has rem ained so, save 
fo r  a period when he was absent fo r  fa m ily  reasons, 
when he le f t  th e  ship in  charge o f a m ate also 
appointed b y  the  consul fo r  the  Spanish G overn
m ent. The m aster and m ate have sw orn th a t  a t 
a ll m a te ria l tim es th e y  and the  crew have had 
continuous possession o f the  ship on beha lf o f  the  
Spanish G overnm ent and have held themselves 
and the  ship a t th a t  governm ent’s disposal, sub ject 
to  the  arrest b y  th e  co u rt w h ich  was effected by  a 
w a rra n t issued on the  appellants ’ app lica tion  
supported b y  a ffidav its . I t  is also sworn th a t  the 
sh ip ’s expenses have been disbursed b y  the  Spanish 
G overnm ent since th e  new cap ta in  to o k  charge.

The Spanish consul a t C ard iff, who acted w ith  the 
a u th o r ity  o f  the  Spanish Consul-General and the 
Spanish Am bassador in  London , cla im ed to  
requ is ition  th e  Cristina  in  v ir tu e  o f a decree dated 
a t Valencia the  28 th  June, 1937, and pub lished in  
the Gaceta de la  R epublica  on the  29 th  June, 1937, 
w h ich  p rov ided  th a t  a ll the  vessels registered a t the 
p o rt o f B ilbao  should be requ is itioned  and be a t 
the disposal o f “  th e  leg itim a te  G overnm ent o f  the 
R epub lic ,”  and th a t  any Spanish shipow ner o r 
ow ner o f a vessel so registered should be bound 
to  hand over its  a d m in is tra tio n  to  th e  bodies 
designated b y  th e  G overnm ent fo r  th e  purposes o f 
rece iv ing orders and ins truc tions  in  re la tio n  to  thp 
service to  be rendered b y  th e  vessel. The decree 
recited (inter alia) th a t  in  o rde r the  be tte r to  be 
able to  m eet th e  requirem ents o f the  w a r the 
G overnm ent considered i t  desirable to  exercise 
im m ed ia te  and d irec t co n tro l over services o f 
m arine tra n sp o rt in  o rder to  ca rry  in to  effect the
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plans o f  supplies, evacuation o r  a n y th in g  w hich 
the  G overnm ent m ig h t w ish  to  ca rry  ou t. The 
decree was sta ted  to  be d irec ted  to  co n tro l and 
a dm in is te r th e  means o f m arine tra n sp o rt. I t  
also conta ined various a n c illa ry  provis ions, and 
in  p a rtic u la r  requ ired  entries to  be made in  the  
approp ria te  registers and ships’ papers o f  any 
requ is ition  under th e  decree.

On the  27 th  J u ly , 1937, the  respondents entered 
a co n d itio na l appearance “  as owners o r persons 
in terested in  th is  action, w ith o u t p re jud ice  to  an 
app lica tion  to  set aside the  w r i t  o r service the reo f.”  
On th e  same d a y  th e y  lodged a notice o f m otion  
c la im ing  th a t  the  w r it ,  the  arrest and a ll subsequent 
proceedings should be set aside on the  grounds 
th a t  th e  Cristina  was the  p ro p e rty  o f th e  G overn
m ent o f  Spain, a fo re ign  independent S tate, w h ich 
declined to  sanction th e  proceedings, th a t  the 
Cristina  was in  the  possession o f the  G overnm ent 
by  th e ir  d u ly  authorised agent, th a t  the  G overn
m en t had a r ig h t to  the  possession o f th e  Cristina, 
and th a t  the  action  im pleaded a fo re ign  sovereign 
State, nam ely, th e  G overnm ent o f  Spain. Am ong 
the  a ffidav its  in  support o f the  app lica tion  was 
one from  the  Counsellor o f the  Spanish Em bassy 
in  London, a ffirm in g  on oa th  th a t  b y  v ir tu e  o f the 
decree the  G overnm ent o f Spain “  cla im s and is 
e n tit le d  to  possession o f  the  said sh ip under the 
said req u is itio n .”  H e  fu r th e r  deposed th a t  the 
G overnm ent o f Spain was u n w illin g  to  subm it 
to  th e  ju r is d ic tio n  o f th e  c o u rt and th a t  th e  p ro 
ceedings im pleaded th a t  G overnm ent. H e  also 
deposed th a t  th e  requ is ition  had been effected a t 
C a rd iff b y  notices from  the  consul a t C ard iff to  the 
cap ta in , agents and cargo owners o f the  sh ip  and 
to  the  p o rt and im m ig ra tio n  a u tho ritie s  there.

A t  th e  t r ia l  B u c k n ill,  J . g ran ted  the  app lica tion  
and set aside the  w r it ,  a rrest and proceedings. 
H is  decision was a ffirm ed b y  the  C ourt o f  Appeal 
fro m  whose o rder th is  appeal is now b ro u g h t to  
th is  House.

A t  the  t r ia l  i t  was a d m itte d  on beha lf o f the 
appellants th a t  the  respondents, th e  R epublican 
G overnm ent o f Spain, are an independent sovereign 
State, recognised b y  H is  M a jes ty ’s G overnm ent. 
I t  was n o t contested th a t  th is  adm ission invo lved  
th a t  the  R epub lican  G overnm ent was th e  sole 
G overnm ent recognised b y  H is  M a jes ty ’s G overn
m en t in  and fo r  Spain. The case has acco rd ing ly  
proceeded th ro u g h o u t on th a t  foo ting . Th is  House 
and the  courts  below have thus no ju d ic ia l know 
ledge, save as appears fro m  th e  rec ita ls  in  the 
decree, o f  the  co n flic t w h ich  i t  is general knowledge 
is going on in  Spain, o r the  d iv is io n  o f  te r r ito ry  
between th e  contesting forces.

I t  has also been a d m itte d  th a t  the  Cristina  was 
no t in  Spanish te r r ito r ia l waters fro m  th e  date o f 
the  decree u n t i l  th e  date o f th e  facts alleged to  
cons titu te  th e  requ is ition , when she was in  B r it is h  
te r r ito r ia l waters.

The respondents do n o t contend th a t  th e y  are the 
owners o f the  Cristina, b u t say th a t  th e y  are and 
were a t a ll m a te ria l tim es in  de facto possession 
o f the  Cristina  and were there fore  w ith o u t its  
consent im pleaded b y  th e  w r i t  in  rem c la im ing  
possession adversely to  th e ir  ac tua l possession. 
Such a proceeding, th e y  contend, is inconsis tent 
W ith  th e ir  pos ition  as an independent sovereign 
S tate recognised b y  H is  M a jes ty ’s G overnm ent. 
T hey fu r th e r  contend th a t  th e  action  invo lve d  
a c la im  to  in te rfe re  w ith  th e ir  r ig h t o f d irec tio n  
and con tro l coupled w ith  a c tua l possession, acquired 
by  reason o f th e  requ is ition . Th is , th o ug h  n o t 
ownership, is, i t  is said, a r ig h t in  th e  ship in  the 
na ture  o f p ro p e rty , and was, as being th e  p ro p e rty  
° f  an independent sovereign State, im m une  from
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the  in terference o f th e  co u rt e ithe r b y  th e  arrest 
o r by  an o rder a n n u llin g  th e  req u is itio n  and g iv in g  
possession to  the  appellants and ousting  the 
respondents fro m  possession. The w o rd  “  requ is i
t io n ,”  w h ile  n o t a te rm  o f a rt, is fa m ilia r  and has 
been co n s tan tly  used to  describe the  com pulsory 
ta k in g  b y  G overnm ent in v a ria b ly , o r a t least 
genera lly, fo r  p u b lic  purposes o f  the  user, d irec tion , 
and co n tro l o f the  ship w ith  o r w ith o u t possession. 
In  m y  judgm en t, b o th  contentions are w e ll founded, 
and the  o rde r o f th e  courts below m ay be sustained 
on e ithe r ground. B u t th e  grounds are separate 
and ca ll fo r  separate analysis, th o ug h  b o th  a like  
are based on the  general p rinc ip les o f in te rn a tio n a l 
law  accord ing to  w h ich  a sovereign S tate is held to  
be im m une fro m  th e  ju r is d ic tio n  o f ano ther sovereign 
State. Th is  is sometimes said to  flow  fro m  in te r 
na tiona l co m ity  o r courtesy, b u t m ay now  m ore 
p ro p e rly  be regarded as a ru le  o f in te rn a tio n a l 
law , accepted among the  co m m u n ity  o f nations. 
I t  is b in d in g  on the  m un ic ipa l courts o f  th is  c o u n try  
in  th e  sense and to  th e  e x te n t th a t  i t  has been 
received and enforced b y  these courts. I t  is 
tru e  th a t  i t  invo lves a sub trac tion  fro m  the  sover
e ig n ty  o f  the State, w h ich  renounces pro tanlo the  
competence o f its  courts to  exercise th e ir  ju r is d ic tio n  
even over m atte rs  occurring  w ith in  its  te rr ito r ia l 
lim its , though  to  do so is p rim d  fame an in te g ra l 
p a rt o f sovere ignty. The ru le  m ay be said to  be 
based on th e  p rinc ip le  par in  parern non habet 
imperium  : no State can c la im  ju r is d ic tio n  over 
ano ther sovereign State. O r i t  m ay be rested on 
th e  circum stance th a t  in  general the  ju d g m e n t 
o f a m un ic ipa l co u rt cou ld  n o t be enforced against 
a fo re ign  sovereign State, o r th a t  the  a tte m p t to  
enforce m ig h t be regarded as an u n frie n d ly  act. 
O r i t  m ay  be taken  to  flow  fro m  rec ip roc ity , each 
sovereign S tate w ith in  th e  co m m u n ity  o f nations 
accepting some sub trac tion  fro m  its  fu l l  sovere ignty 
in  re tu rn  fo r  s im ila r concessions on th e  side o f  the  
others. I  need n o t discuss o th e r possible exp lana
tions. The ru le  is n a tu ra lly  sub jec t to  w a ive r b y  
th e  consent o f  th e  sovereign, who m ay  desire a 
legal ad ju d ica tion  as to  his r igh ts . There m ay, 
indeed, be p a rtic u la r  and special exceptions no t 
necessary here to  discuss. The p rinc ip le  has been 
received and app lied b y  th e  courts o f th is  c o u n try  
in  m any decided cases, and in  p a rtic u la r  m any 
cases dealing w ith  states o f  fa c t s im ila r to  th e  facts 
here in  question. B u t th e  ru le  o n ly  applies as 
between sovereign States recognised as such b y  
H is  M a jes ty ’s G overnm ent. F o r purposes o f the  
present case so fa r  as concerns Spain, th e  respond
ents are such a sovereign State.

The f irs t o f th e  tw o  rules here re levan t, nam ely, 
th a t  an independent sovereign m ay n o t be d ire c tly  
o r in d ire c tly  im pleaded in  th e  courts  o f th is  co u n try  
w ith o u t its  consent, has been recognised as a 
general p ropos ition  in  m any cases, as, fo r  instance, 
M ighell v . Sultan of Johore (70 L .  T . Rep. 64 ; 
(1894) 1 Q. B . 149), an action  in  personam. S im ila rly  
in  D u ff Development Company v . Kelantan Govern
ment (131 L .  T . Rep. 676, a t  p . 678 ; (1924) A . C. 
797, a t p . 805), L o rd  Cave referred to  the  r ig h t  o f an 
independent sovereign State by in te rn a tio n a l law  to  
th e  im m u n ity  against legal process w h ich  was defined 
in  The Parlement Beige (4 A sp . M ar. L a w  Cas. 234 ; 
42 L .  T . Rep. 273), and L o rd  Sum ner said (129 L . T . 
Rep. a t p. 683 ; (1924) A . C. a t p . 822) -. “  The 
p rinc ip le  is w e ll se ttled  th a t  a fore ign sovereign is 
n o t liab le  to  be im pleaded in  th e  m un ic ipa l courts 
o f th is  c o u n try  b u t is sub ject to  th e ir  ju r is d ic tio n  
o n ly  when he subm its to  i t  w he ther b y  in v o k in g  
i t  as a p la in t if f  o r b y  appearing as a de fendant 
w ith o u t ob je c tio n .”  The p rinc ip le  is s ta ted  
w ith o u t any special reference to  rec ip ro c ity . B u t
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The Parlement Beige (sup.) shows c lea rly  th a t  a 
sovereign m ay  be im p leaded as m uch b y  an action 
in  rem as b y  an action  in  personam. As was said 
b y  th e  P r iv y  Council in  Young v . Steamship Scotia 
(89 L .  T . Rep. 374, a t p . 376 ; (1903) A . C. 501, 
a t p . 504) : “  W here you are dealing w ith  an 
action  in  rem fo r  salvage, th e  p a rtic u la r fo rm  o f 
procedure w h ich  is adopted in  the  seizure o f the 
vessel is o n ly  one mode o f im p lead ing  th e  ow ner.”  
In  The Parlement Beige (sup.), a case to  w h ich  I  
shall la te r re fe r in  connection w ith  th e  im m u n ity  
o f  th e  sovereign’s p ro p e rty , th e  action  in  rem was 
b rough t under a c la im  fo r  co llis ion  damage done 
b y  a Be lg ian S tate m a il packet. I t  was contended 
th a t  the  sovereign was n o t im pleaded (sc. person
a lly ), b u t on ly  th e  res. B re tt ,  L .J .,  in  de live ring  
th e  ju d g m e n t o f the  C ourt o f A ppeal (42 L .  T . 
Rep. a t p . 284 ; 5 P. 11. a t p. 219), said th a t  The 
Bold Buccleugh (7 Moo. P. C. C. 267) “  decides th a t  
an action  in  rem is a d iffe ren t action  fro m  one in  
personam and has a d iffe re n t resu lt. B u t i t  does 
n o t decide th a t  a co u rt w h ich  seizes and sells a 
m an ’s p ro p e rty  does n o t assume to  m ake th a t  
m an sub ject to  its  ju r is d ic tio n . To im p lead  an 
independent sovereign in  such a w a y  is to  ca ll 
upon h im  to  sacrifice e ithe r his p ro p e rty  o r his 
independence. To place h im  in  th a t  pos ition  is a 
breach o f th e  p rinc ip le  upon w h ich  his im m u n ity  
fro m  ju r is d ic tio n  rests. We th in k  th a t  he cannot 
be so in d ire c tly  im pleaded an y  more th a n  he could 
be d ire c tly  im pleaded. The case is upon th is  
considera tion o f i t  b rough t w ith in  the  general ru le 
th a t  a sovereign a u th o r ity  cannot be persona lly 
im pleaded in  any c o u rt.”  I  th in k  the  substan tia l 
soundness o f  th is  ru lin g  is corrobora ted  b y  con
sidering the  na tu re  o f the  m odern w r it  in  rem. The 
h is to ry  and effect o f  th a t  w r i t  have been fu l ly  
exp lored b y  Jeune, J . in  'The Dictator (67 L .  T . 
Rep. 563 ; (1892) P. 304), approved and fo llow ed by 
the  C ourt o f A ppea l in  The Gemma (8 Asp. M ar. L aw  
Cas. 585 ; 81 L . T . Rep. 379). I t  seems th a t  o rig in 
a lly  the  w a rra n t was issued fo r  th e  purpose o f com 
pe lling  th e  defendant to  appear and su b m it to  the 
cou rt, and was d irected, n o t m ere ly  against the 
p ro p e rty  said to  be the  in s tru m e n t o f in ju ry ,  b u t 
any p ro p e rty  o f  the  defendant, o r even h im se lf 
personally. B u t the  m odern w r it  in  rem has 
become a m ach inery d irected  against th e  ship 
charged to  have been the  in s tru m e n t o f  the  w rong
do ing  in  cases where i t  is sought to  enforce a 
m a ritim e  o r s ta tu to ry  lien , o r in  a possessory 
action  against th e  ship whose possession is cla im ed. 
To take  the  present case, th e  w r i t  names as defend
ants the  Cristina  and a ll persons c la im ing  an 
in te res t the re in  and cla im s possession. The w r it  
commands an appearance to  be entered b y  the 
defendants (presum ab ly o the r th a n  th e  vessel) 
and gives no tice  th a t,  in  d e fa u lt o f so doing, the 
p la in tiffs  m ay proceed and ju d g m e n t be g iven by 
de fau lt, ad judg ing  possession to  th e  p la in tiffs . 
A  ju d g m e n t in  rem is a ju d g m e n t against a ll the  
w o rld , and i f  g iven in  fa vo u r o f th e  p la in tiffs  
w ou ld  conclus ive ly  oust th e  defendants fro m  the  
possession w h ich  on the  facts I  have sta ted  th e y  
beyond question de facto en joy. The w r i t  b y  its  
express te rm s commands the  defendants to  appear 
o r le t ju d g m e n t go b y  de fau lt. T hey are g iven the  
clear a lte rn a tive  o f  e ithe r s u b m ittin g  to  the  ju r is 
d ic tio n  o r losing possession. In  th e  words o f 
B re tt ,  L .J .,  the  independent sovereign S tate is thus 
called upon to  sacrifice e ithe r its  p ro p e rty  o r its  inde
pendence. I t  is, I  th in k , clear th a t  no such w r it  can 
be upheld against th e  sovereign S tate unless i t  
consents. I t  is, there fore , g iven  the  r ig h t, i f  i t  
desires ne ither to  appear no r to  su b m it to  judgm en t, 
to  appear under p ro test and a p p ly  to  set aside the

w r it  o r take  o th e r app rop ria te  procedure w ith  the 
same ob ject. I t  m ay be said th a t  i t  is in d ire c tly  
im pleaded, b u t I  inc line  to  th in k  th a t  i t  is more 
correct to  say th a t  i t  is d ire c tly  im pleaded. The 
defendants c ited  are “  a ll persons c la im ing  an 
in te rest in  the  Cristina ,”  a descrip tion  w hich 
precise ly covers on th e  facts o f the  case th e  Spanish 
Governm ent, and, to  judge  b y  the  a ffidav its  filed  
b y  th e  appellants in  app ly in g  to  ob ta in  th e  w a rra n t 
to  arrest, no one else. U nde r the  m odern and 
s ta tu to ry  fo rm  o f a w r i t  in  rem, a defendant who 
appears becomes sub ject to  l ia b il i ty  in  personam. 
Thus the  w r i t  in  rem becomes in  effect also a w r i t  
in  personam. Th is  emphasises the  v iew  th a t  the 
w r i t  d ire c tly  im pleads th e  Spanish Governm ent.

The c ruc ia l fa c t in  th is  connection is s im p ly  th a t 
de facto possession was enjoyed b y  th e  Spanish 
G overnm ent. The pos ition  w ou ld  obv ious ly  have 
been qu ite  d iffe re n t i f  the  respondents were seeking 
to  ob ta in  possession b y  the  process o f  the  cou rt 
instead o f res is ting  an a tte m p t b y  the  process o f 
the  co u rt to  oust them  fro m  ac tua l possession.

In  the present case, th e  fa c t o f possession was 
proved. I t  is unnecessary here to  consider w hether 
the  co u rt w ou ld  act conclus ive ly  on a bare assertion 
b y  the  G overnm ent th a t  the  vessel is in  its  possession. 
I  should hesita te as a t present advised so to  ho ld , 
b u t the  respondents here have established the 
necessary facts b y  evidence.

I t  is unnecessary to  consider b y  w h a t mode the 
respondents ob ta ined  possession. I t  is enough to  
ascertain th a t  th e y  had possession a t the  tim e  when 
the  c la im  to  im m u n ity  was made. N o r is i t  neces
sary to  consider here w he ther any p a rtic u la r person 
n o t e n tit le d  to  d ip lo m a tic  im m u n ity  has made 
h im se lf liab le  to  E ng lish  law .

The appellants have contended th a t  the  ru le  th a t 
the  sovereign cannot be im pleaded is n o t absolute or 
un iversa l, and have instanced as possible exceptions 
cases in  w h ich  t i t le  to  real p ro p e rty  in  the  ju r is d ic 
t io n  is in  question, o r suits to  adm in is te r a fu n d  in  
co u rt in  w h ich  th e  fore ign  sovereign is in terested, 
o r representative actions such as debenture-holders’ 
actions where th e  sovereign holds debentures. 
W ha tever m ay be th e  pos ition  in  such cases, they  
are essentia lly  d iffe re n t from , and a ffo rd  no 
guidance fo r  the  present case, and I  do n o t need 
here to  discuss them .

This g round w ou ld  b y  itse lf, sub ject to  some 
questions to  be considered below, be enough to  
e n tit le  the  respondents to  succeed, b u t there  is a 
second g round on w h ich  the  w r i t  should, in  m y 
judgm en t, be set aside, w h ich  is th a t  i t  cla im s to  
in te rfe re  w ith  th e  p ro p e rty  o f the  fore ign sovereign. 
T h a t th e  c o u rt has in  general no ju r is d ic tio n  to  do 
th is  is illu s tra te d  b y  The Parlement Beige (sup.). 
One ground o f  th e  decision th a t  the  w r i t  should be 
set aside was th a t  i t  was in  rem against the  Belgian 
packet. B re tt, L .J . enforces th e  p rinc ip le  b y  a 
copious c ita tio n  o f E ng lish  and U n ite d  States 
a u tho ritie s , and r ig h t ly  concludes (42 L .  T . Rep. 
a t p . 283 ; 5 P. D . a t p . 214) : “  The p rinc ip le  to  
be deduced fro m  a ll these cases is th a t,  as a con
sequence o f the  absolute independence o f  every 
sovereign a u th o r ity , and o f  the  in te rn a tio n a l co m ity  
w h ich  induces every sovereign State to  respect the 
independence and d ig n ity  o f every o th e r sovereign 
State, each and every  one declines to  exercise by  
means o f its  courts any o f its  te r r ito r ia l ju r is d ic tio n  
over th e  person o f  any sovereign o r ambassador o f 
any o the r S tate, o r over th e  pub lic  p ro p e rty  o f any 
S tate w h ich  is destined to  p u b lic  use, o r over the 
p ro p e rty  o f any ambassador, though  such sovereign, 
ambassador, o r p ro p e rty  be w ith in  its  te r r ito ry , and, 
there fore , b u t fo r  the  comm on agreement, sub ject 
to  its  ju r is d ic tio n .”
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The appellants, w h ile  n o t contesting the  general 
p rinc ip le , have denied th a t  i t  applies to  the  facts 
o f the  present case, fo r  various reasons. In  the 
f irs t place, th e y  have re lied  on the  fa c t th a t  the 
Spanish G overnm ent had no p ro p e rty  ( in  th e  sense 
o f  ownership) in  the  Cristina, whereas in  the 
Parlement Belge the  Be lg ian G overnm ent was the 
owner o f the  m a il packet. B u t the  ru le  is no t 
l im ite d  to  ownership. I t  applies to  cases where 
w h a t the G overnm ent has is a lesser in te rest, w h ich 
m ay be n o t m ere ly no t p ro p rie ta ry  b u t no t even 
possessory. Thus i t  has been app lied to  vessels 
requ is itioned  b y  a governm ent, where in  consequence 
o f  the  requ is ition , the  vessel, w hether o r n o t i t  is 
in  the  possession o f the  fore ign  State, is sub ject 
to  its  d irec tion  and em ployed under its  orders. 
T h a t was a separate ground in  The Porto Alexandre 
( IS  Asp. M ar. L a w  Cas. 1 ; 122 L .  T . Rep. 661), a pa rt 
fro m  the  question w hether, o r fa c t th a t,  the  vessel 
had a c tu a lly  become the  p ro p e rty  o f the  Portuguese 
Governm ent, w h ich  was possessing and em ploying  
her. A  s im ila r im m u n ity  from  arrest was upheld 
in  fa vo u r o f th e  B r it is h  Crown in  The Broadmayne 
(114 L .  T . Rep. 891 ; (1916) P. 64), a vessel
requ is itioned  b y  the  B r it is h  G overnm ent under 
w h a t was in  fa c t a com pulsory ch a rte r-p a rty  and 
h ir in g . The Governm ent, i t  was held, cou ld  no t 
be deprived  b y  the o rder o f the  co u rt o f her services 
no r cou ld  the  co u rt in te rfe re  w ith  her so long  as 
she was in  the  C rown’s em ploym ent, though  any 
r igh ts  against the  owners no t a ffecting  the  user 
b y  the  Crown were preserved. Th is  la tte r  p o in t 
does n o t arise in  actions fo r  possession, as contrasted 
w ith  actions c la im ing  a lien. S im ila rly , in  The 
Jupiter (132 L . T . Rep. 624 ; (1924) P. 236), no 
question o f ownership o f  the  vessel was invo lved . 
A l l  th a t  c lea rly  appears fro m  the  rep o rt is th a t  the 
vessel, being a Russian vessel, was in  the  possession 
and sub ject to  th e  co n tro l o f the  Russian Soviet 
G overnm ent, w h ich  c la im ed th e  r ig h t to  possession 
under a m aster ho ld ing  fo r  i t .  A  w r it  in  rcm fo r 
possession was set aside. The C ourt o f  Appeal 
obv ious ly  trea ted  the  facts as su ffic ien t to  b ring  
the case w ith in  the  ru le  w hich S cru tton, L . J . quoted 
from  D icey (3 rd  ed it., p . 215) : “  The co u rt has no 
ju r is d ic tio n  to  en te rta in  an action  against any 
fore ign sovereign. A n y  action  against the  p ro p e rty  
o f  a fore ign sovereign is an action  o r proceeding 
aga inst such person.”  In  m y  judgm en t, on the 
facts o f the  present case, the  requ is ition ing  o f the 
Cristina  under the  decree o f the  28 th  June, 1937, 
gave the  Spanish G overnm ent a r ig h t o r in te rest 
in  the  Cristina, w he ther called p ro p e rty  o r not, 
w h ich  was im m une from  interference b y  the  courts 
o f th is  coun try .

The C ourt o f A ppeal r ig h t ly ,  as I  th in k , trea ted  
the case as concluded in  substance b y  The Jupiter 
(sup.). I t  has, however, been strenuously con
tended th a t  the  decision in  The Jupiter does no t 
govern th is  case because the  requ is ition  was there 
effected w ith in  the  ju r is d ic tio n  o f the requ is ition ing  
State, whereas in  the  present case the  Spanish 
G overnm ent seized the Cristina  in  B r it is h  te rr ito r ia l 
waters. I t  was said th a t  such seizure cons titu ted  
a w rong fu l ac t w h ich  was a breach o f  in te rn a tio n a l 
c o m ity  and excluded a r ig h t to  c la im  the  reciprocal 
c o m ity  o f im m u n ity . The famous ju d g m e n t o f 
M arsha ll, C.J. in  The Exchange (7 Cranch 116), was 
also relied  on as resting  the im m u n ity  on a licence 
1,1 fa vo u r o f th e  sovereign State w h ich  brings its  
ow n p ro p e rty  w ith in  the  alien ju r is d ic tio n  on the 
lo o tin g  o f the licence, whereas no such licence can 
be im p lie d  when the  vessel has entered the  ju r is 
d ic tio n  in  th e  ow ner’s possession and has then  been 
W rongly seized. I t  was also said th a t  the  judgm en t 
°1 the  courts below, i f  upheld, w ou ld  enable a

fore ign sovereign State to  effect u n la w fu l seizures 
in  th is  realm  o f cha tte ls  o r p ro p e rty  w ith o u t e ither 
the  S tate its e lf  o r its  agents being under an y  lia b il i ty  
c iv il o r c rim in a l. B u t, in  m y  judgm en t, these 
objections are ill-conceived. I  do n o t th in k  
M arsha ll, C.J. had any such idea in  m ind  when he 
referred to  an im p lie d  licence under w h ich  the  
fore ign  vessel entered the  ju r is d ic tio n . H is  
expressions were a p t in  regard to  the  facts before 
h im , b u t were n o t in tended to  l im it  o r define the 
im m u n ity  w h ich  fo llows, n o t so m uch fro m  the 
f ic tio n  o f a licence, as from  the  independent status 
in  in te rn a tio n a l law  o f th e  fo re ign  sovereign. 
Th is  gives the  sovereign, so fa r  as concerns courts o f 
law , an im m u n ity  even in  respect o f conduct in  
breach o f the  m un ic ipa l law . The rem edy, i f  any, 
is prim A facie by  d ip lo m a tic  representation o r o ther 
action  between the  sovereign States, n o t b y  
lit ig a t io n  in  m un ic ipa l courts. W ha tever the  
consequences w h ich  in  any p a rtic u la r  case m ay 
fo llo w  from  th is  im m u n ity , i t  is too  w e ll established 
in  the  law  o f th is  co u n try  to  a d m it o f being in fringed . 
I t  m ust also be noted in  the  present case th a t  the  
Cristina, even when in  C ard iff Docks, m ay have, as 
being a fore ign m erchant sh ip , a d iffe re n t status 
fro m  an o rd in a ry  ch a tte l on land. B u t as the  
re levan t fa c t here is th a t  the  Spanish G overnm ent 
had in  fa c t requ is itioned  her, there  is no need to  
consider w hether in  any sense o r to  any e x te n t she 
was sub ject w h ile  in  E ng lish  te r r ito r ia l waters 
to  the  law  o f her flag  o r to  the  opera tion  o f the  
Spanish decree. N o r  is i t  necessary, even i f  i t  be 
com petent, fo r  the  co u rt to  debate w he ther the 
decree was v a lid ly  made under Spanish law . I  do 
n o t th in k  th a t  The Jupiter (slip.) adm its  o f  any 
solid  d is tin c tio n  because o f th e  fa c t th a t  th e  Jupiter 
was requ is itioned  w ith in  the  te r r ito r ia l ju r is d ic tio n  
o f the  Soviet State.

A  fu rth e r  p o in t raised b y  the  appellants was th a t  
the  Cristina  was a p riv a te  m erchant vessel em 
p loyed  in  trad in g , whereas in  The Parlement Beige 
(sup.) the  C ourt o f A ppeal was care fu l to  p o in t 
o u t th a t  the  vessel was m a in ly  used fo r  ca rry in g  
the  m ails and th a t  the  ca rry in g  o f  passengers and 
merchandise was subsid iary, and i t  is said th a t  the 
C ourt o f A ppea l in  The Parlement Beige w ou ld  
have refused to  recognise th e  respondents’ im 
m u n ity  in  the  facts o f th is  case. The con ten tion  
seems to  be th a t  the  Cristina  was a tra m p  steamer 
w h ich  its  owners had em ployed in  o rd in a ry  tra d in g  
and in  the  carriage o f com m ercia l cargoes, and th a t 
in  regard to  such a vessel the  fore ign sovereign 
State cou ld  n o t c la im  im m u n ity  e ithe r on the  ground 
o f p ro p e rty  o r possession, no r cou ld  i t  c la im  
im m u n ity  from  being im pleaded b y  an action in  
rem against th e  ship. I t  m ig h t be enough to  say 
in  answer to  these argum ents th a t  the  circumstances 
under w h ich  the  respondents to o k  possession o f the 
Cristina, p a rt ic u la r ly  in  view  o f the  recita ls to  the 
decree, su ffic ien tly  b ring  the  Cristina  w ith in  the 
descrip tion o f p u b lic  p ro p e rty  o f the  State destined 
to  p u b lic  use. This is the  general c r ite rio n  postu lated 
b y  the C ourt o f A ppeal in  'The Parlement Beige, b u t 
th a t  co u rt never in tended to  la y  down th a t  a 
tra d in g  vessel m ust be deemed to  be as a m a tte r  o f 
law  outside th e  sphere o f im m u n ity . The m ain  
con ten tion  o f the  p la in tiffs  in  th a t case was th a t  
th e  im m u n ity  was lim ite d  to  ships o f w a r and a 
few  o ther types o f  vessels such as roya l yachts, 
transports , and a few  others. I t  was no d o u b t in  
regard to  arm ed ships o f w a r th a t  the  im m u n ity  
o f ships was f irs t recognised, as in  The Exchange 
(sup.). B u t as S ir H . S. G iffa rd  (S.-G.) pungen tly  
po in ted  o u t in  a rgum ent in  The Parlement Beige 
(5 P. D . a t p. 202) : “  The p riv ilege  depends on the 
im m u n ity  o f  the  sovereign, n o t on a n y th ing
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pecu lia r to  a sh ip o f w ar, though  i t  seldom arises 
as to  a n y th in g  else because h a rd ly  a n y th ing  
belonging to  a sovereign in  his p u b lic  capac ity , 
except a sh ip o f  w ar, ever goes w andering  in to  the  
ju r is d ic tio n  o f  fo re ign courts .”  T im es, however, 
have changed, and the  general p rinc ip le  m ust 
override  the  p a rtic u la r  instance and be adapted 
to  th e  new conditions. Indeed th e  Parlement 
Beige m ig h t be fa ir ly  described as a com m ercia l 
vessel, since m ails are m ore o ften  th a n  n o t carried 
b y  p riva te  ships. In  Young v . Steamship Scotia 
(sup.) th e  vessel he ld  to  be im m une as a pub lic  
vessel was a t ra in  fe rry  owned b y  th e  Crown and 
em ployed to  ca rry  tra in s  between tw o  po in ts  on a 
ra ilw a y  owned b y  the  G overnm ent o f Canada. In  The 
Jassy (10 A sp .M a r. L a w  Cas. 278; 9 5 L .T .  Rep.363), 
S ir G orell Barnes, P. uphe ld  the  im m u n ity  in  the  
case o f a vessel w h ich  was th e  p ro p e rty  o f th e  State 
o f R oum an ia  and em ployed fo r  the  p u b lic  purposes 
o f  th e  State in  connection w ith  the  na tio na l ra ilw ays 
o f  Roum ania . B u t th e  m ost signal developm ent 
o f  the  p rinc ip le  has been d u rin g  the  G reat W ar, 
d u rin g  w h ich  th e  im portance  to  the  State o f 
tra d in g  vessels became fu l ly  realised. T h is  develop
m en t was m ost uncom prom is ing ly  expressed in  a 
ju d g m e n t o f the  Supreme C ourt o f  the  U n ite d  
States in  Beriggi v . Pisaro (271 U . S. 562). T h a t 
was an ac tion  in  rem b ro u g h t against an Ita lia n  
sh ip  fo r  damages fo r  fa ilu re  to  ca rry  a parce l o f 
s ilk  shipped fo r  carriage fro m  I ta ly  to  N ew  Y o rk . 
The ship belonged to  th e  I ta lia n  G overnm ent and 
was a general sh ip engaged in  th e  com m on carriage 
o f  merchandise fo r  h ire . The co u rt said, “  W e 
th in k  th e  p rinc ip les [o f  im m u n ity ] are applicable 
a like  to  a ll ships he ld  and  used b y  th e  G overnm ent 
fo r  a p u b lic  purpose, and th a t  when fo r  the  purpose 
o f advancing the  trade  o f its  people o r p ro v id in g  
revenue fo r  its  treasu ry , i t  acquires, mans and 
operates ships in  the  ca rry in g  trade , th e y  are p u b lic  
ships in  th e  same sense th a t  warships are. W e 
know  o f  no in te rn a tio n a l usage w h ich  regards the  
m aintenance and advancem ent o f  th e  economic 
welfare o f a people in  tim e  o f peace as an y  less a 
p u b lic  purpose th a n  th e  m aintenance and tra in in g  
o f a nava l fo rce .”  Thiswas in  1925. T h e co u rtc ite d  as 
recent au tho ritie s  Young v . Steamship Scotia (sup.), 
The Jassy (sup.), The Gagara (14 Asp. M ar. L a w  
Cas. 547 ; 122 L .  T . R ep. 498), The Porto Alexandre 
(sup.), and The Jup ite r (sup.). Th is  judg m e n t 
seems to  represent th e  im p ac t o f m odern ideas on 
the  doctrines o f The Parlement Beige (sup.), b u t I  
cannot regard i t  as o th e r th a n  representing log ica l 
evo lu tio n . The decision o f th e  U n ite d  States C ourt 
agrees w ith  th a t  o f th e  C ourt o f A ppea l in  The 
Porto Alexandre (sup.), where the  sh ip  was one 
w h ich  had been requ is itioned  b y  the  Portuguese 
G overnm ent and was being em ployed b y  them  in  
th e  carriage fo r  rew ard  o f o rd in a ry  com m ercia l 
cargoes, and th e  C ourt o f  A ppea l held th a t  the  case 
came w ith in  the  p rinc ip le  o f  The Parlement Beige. 
W a rrin g to n , L .J . re ferred to  Briggs v . Light Boats 
(93 Mass. 157), where im m u n ity  was gran ted  in  
respect o f a G overnm ent lig h tsh ip , and quoted the 
words o f  the  C ourt o f  A ppeal in  The Parlement 
Beige w ith  reference to  th a t  case (122 L .  T . Rep. 
a t  p . 663 ; (1920) P . a t  p . 35) : “  The g round  o f th a t  
ju d g m e n t is th a t  the  p u b lic  p ro p e rty  o f a G overn
m en t in  use fo r  p u b lic  purposes is beyond the  
ju r is d ic tio n  o f  th e  courts  o f  e ithe r its  ow n o r any 
o th e r S tate, and th a t  ships o f w a r are beyond such 
ju r is d ic tio n , n o t because th e y  are ships o f  w ar, 
b u t because th e y  are p u b lic  p ro p e rty ,”  th e  reason 
being “  th a t  th e  exercise o f  such ju r is d ic tio n  is 
inconsistent w ith  th e  independence o f  th e  sovereign 
a u th o r ity  o f  th e  S ta te .”  In  v iew  o f  w h a t I  regard 
as the  na tu re  and purpose o f  the  possession held

b y  th e  respondents o f the  Cristina, i t  is n o t necessary 
to  express a fin a l op in ion  on the  question, b u t as a t 
present advised I  am  o f op in ion  th a t  these decisions 
o f the  U n ite d  States Supreme C ourt and o f the  
C ourt o f A ppeal co rre c tly  sta te  th e  E ng lish  law  
on th is  p o in t.

Th is  m odern developm ent o f the im m u n ity  o f  
p u b lic  ships has n o t escaped severe, and in  m y  
op in ion  ju s tifia b le , c r itic ism  on p rac tica l grounds 
o f  po licy , a t least as app lied in  tim es o f peace. 
The resu lt th a t  fo llow s is th a t  governm ents m a y  
use vessels fo r  tra d in g  purposes, in  co m p e titio n  
w ith  p riva te  sh ip owners, and escape l ia b i l i t y  fo r  
damage and s im ila r salvage cla im s. Various- 
in te rn a tio n a l conventions have discussed th is  
prob lem  and have cu lm ina ted  in  the  In te rn a tio n a l 
Convention fo r  the  U n ifica tio n  o f  C erta in Rujes- 
concerning the  Im m u n ity  o f S tate-owned Ships, o f 
the  10th A p r il,  1926. The general p u rp o rt o f the 
C onvention was to  p rov ide  th a t  ships owned o r 
operated b y  States were to  be sub ject to  th e  same 
rules o f l ia b i l i t y  as p riva te ly -ow ned  vessels. Ships 
o f  w ar, State-owned yach ts , and various o the r 
vessels owned o r operated b y  a State G overnm ent 
and non-com m ercia l service were excepted. There 
was pow er fo r  a State to  suspend the  opera tion  o f 
the  Convention in  tim e  o f  w ar. G reat B r ita in , 
a long w ith  th e  m a jo r ity  o f m odern States, signed 
th e  C onvention, b u t has n o t y e t ra tifie d  i t  o r  
enacted any leg is la tion  to  b rin g  i t  in to  effect in  
th is  cou n try . B u t even i f  the  provis ions o f the  
Convention were made law  here, i t  is n o t clear th a t  
i t  w ou ld  a ffect th e  pos ition  in  th e  present case, 
because its  effect is a pparen tly  lim ite d  to  cla im s in  
respect o f th e  opera tion  o f such ships o r in  respect 
o f  the  carriage o f cargoes in  them . Thus i t  w ou ld  
a ffect cla im s in  rem fo r  co llis ion  damage such as 
the  c la im  in  The Parlement Beige (sup.), o r fo r  
salvage as in  The Broadmayne (sup.), and The 
Porto Alexandre (sup.), o r fo r  cargo damage, as in  
Beriggi v . Pisaro (sup.), b u t, i t  m ay be, n o t claims 
fo r  possession such as th a t  in  the  present case o r 
The Gagara (sup.) o r The Jup ite r (sup.).

I  m ay add th a t  in  the  present case i t  is, in  m y 
op in ion , su ffic ien tly  shown b y  the  evidence before 
the  co u rt th a t  the  Spanish G overnm ent had a c tu a lly  
requ is itioned , and taken  possession and co n tro l of, 
the  Cristina. T h a t is a ll th a t  is needed to  ju s t ify  
the  c la im  to  im m u n ity  on the  g round o f “  p ro p e rty .”  
The question how fa r  a mere c la im  o r assertion b y  
th a t  G overnm ent w ou ld  be conclusive on the  cou rt 
does n o t arise here.

F o r the  reasons w h ich  I  have sta ted, th e  decision 
o f B u c k n ill,  J . and o f th e  C ourt o f A ppeal was, in  
m y  ju d g m e n t, on the  m ateria ls  o f fa c t upon w h ich  
th e  co u rt m ust act, a decision w h ich  flow ed in 
e v ita b ly  fro m  th e  app lica tio n  o f the  p rinc ip les o f  
in te rn a tio n a l law  as recognised b y  th e  courts  o f  
th is  co u n try . In  m y  ju d g m e n t th e  appeal m ust 
fa il.

Lo rd  Maugham.— M y  Lo rds, the  c la im  o f th e  
respondents, w ho are th e  G overnm ent o f the  
Spanish R epub lic , and w ho entered a cond itiona l 
appearance to  the  w r i t  in  rem, is based upon th e ir  
im m u n ity  as an independent sovereign State. The 
facts are fu l ly  s ta ted  in  th e  op in ion  o f  m y  noble 
and learned fr ie n d  L o rd  W r ig h t, and i t  is unneces
sary to  repeat them  a t leng th . The appellants, the 
p la in tiffs  in  th e  action , were a t a ll m a te ria l tim es 
and s t i l l  are the  sole owners o f  the  Cristina. W h ile  
i t  rem ained in  th e ir  hands i t  was a p riv a te  vessel 
registered a t th e  p o rt o f B ilbao . A  decree was 
made in  Spain on the  28 th  June, 1937, req u is itio n 
ing  a ll vessels registered in  the  p o rt o f  B ilbao . 
The Cristina  a t th a t  date was n o t w ith in  th e
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te r r ito r ia l ju r is d ic tio n  o f Spain. She a rrive d  a t the 
p o rt o f C a rd iff on th e  8 th  J u ly . On th e  14 th  J u ly  
the  respondents, b y  th e ir  agents, and, i t  should be 
m entioned, w ith o u t a breach o f  the  peace, took  
possession o f the  vessel. F o r th e  reasons g iven by  
y o u r  Lordsh ips I  accept the  v iew  th a t  since the  
1 4 th  J u ly  th e  respondents, b y  th e ir  agents, have 
been in  de facto possession o f th e  ship. The w r it  
was dated th e  22nd J u ly . A cco rd ing  to  a no t 
unusual fo rm  the  defendants were “  th e  steamship 
•or vessel Cristina  and a ll persons c la im ing  an 
in te re s t the re in .”  The endorsement on the  w r it  
was a c la im  b y  the  p la in tiffs  as sole owners o f the 
sh ip  “  to  have possession adjudged to  them  ”  o f 
the  same. There was an a rrest o f the vessel in  due 
course. The respondents entered a cond itiona l 
appearance on th e  27 th  J u ly  and m oved to  set 
aside th e  w r i t  and arrest fo r  th e  fo llo w in g  reasons :

“  T h a t th e  steamship Cristina  was a t th e  tim e  
th e  w r i t  in  th is  action  was issued the  p ro p e rty  o f 
the G overnm ent o f  Spain, a recognised fore ign 
independent S tate, and th a t  the  said S tate declines 
to  sanction the  in s t itu t io n  o f these proceedings in  
th is  c o u r t ;

“  T h a t a t the  tim e  o f the  issue o f the  w r i t  in  
th is  ac tion  the  steam ship Cristina  was in  the 
possession o f the  Spanish G overnm ent b y  its  d u ly  
authorised a g e n t;

“  T h a t a t the  tim e  o f the  issue o f the  w r i t  in  th is  
a c tio n  the  Spanish R epublican G overnm ent had a 
r ig h t to  the  possession o f the  steamship Cristina ;

“  T h a t th is  action  im pleads a fore ign sovereign 
S ta te , nam ely, the  G overnm ent o f Spain.”

The f irs t reason has been abandoned. The 
respondents re lied  on th e  circum stance th a t  b y  a 
decree o f the  28 th  June, 1937, th e y  had pu rpo rted  
to  requ is ition  a ll vessels registered in  th e  P o rt o f 
B ilbao  ( inc lud ing  the  Cristina) and b y  reason 
the reo f th e y  cla im ed th a t  th e y  were e n tit le d  to  
possession o f th e  Cristina  and th a t  th e y  were 
there fo re  im pleaded b y  th e  proceedings. I t  was 
alleged th a t  th e  Spanish Consul a t C a rd iff had 
requ is itioned  the  Cristina  in  pursuance o f th is  
decree and th a t  the  Spanish G overnm ent were in  
fa c t  in  possession o f her th ro u g h  a new m aster 
a p p o in te d  b y  th e  said Spanish Consul.

B u c k n ill, J . and the  C ourt o f A ppeal held th e m 
selves bound b y  a u th o r ity  to  decide th a t  the  co u rt 
m ust decline ju r is d ic tio n  on the  g round th a t  a 
fo re ign  sovereign State, nam ely, the  R epub lic  o f 
Spain, was asserting a possessory in te rest in  the 
Cristina  and ob jected to  the  ju r is d ic tio n  o f  the 
cou rt. Hence the  present appeal. I f  i t  were 
successful the  resu lt w ou ld  be th a t  ou r courts 
w ou ld  have to  determ ine the  legal effect in  th is  
c o u n try  o f th e  decree o f the  28 th  June, 1937, as 
regards a sh ip under the  Spanish flag w h ich  was no t 
a t th a t  date w ith in  Spanish te r r ito r ia l ju r isd ic tio n . 
T h is  question has n o t been argued and I  shall 
absta in  from  expressing any op in ion  on it .  B u t i t  
seems to  me th a t  the  c la im  by the  Spanish G overn
m en t fo r  im m u n ity  from  any fo rm  o f process in  
th is  co u n try  m ay extend  to  cases where possession 
o f  ships o r o th e r chatte ls had been seized in  th is  
co u n try  w ith o u t any shadow o f r ig h t, and also to  
cases where m a ritim e  liens were sought to  be 
enforced b y  actions in  rem against vessels belonging 
to  a fore ign G overnm ent and em ployed in  the 
o rd in a ry  operations o f commerce. F o r m y  p a rt I  
th in k  such a c la im  o ugh t to  be scrutin ised w ith  the 
greatest care. In  these days and in  the  present 
sta te  o f the  w o rld  d ip lo m a tic  representations made 
to  a good m any States a ffo rd  a ve ry  uncerta in  
rem edy to  the  un fo rtu n a te  persons w ho m ay have 
been in ju re d  b y  the  fore ign  G overnm ent. M ore
over, the persons en trusted  w ith  the  m aking  o f

d ip lo m a tic  representations cannot t r y  an action. 
I f  a fore ign G overnm ent sh ip has been invo lve d  in  
a co llis ion  a t sea due as alleged to  the  negligence o f 
her cap ta in  and crew, the  fo re ign  G overnm ent has 
o n ly  to  d ispute  l ia b i l i t y  to  render fu rth e r d ip lo m a tic  
correspondence a waste o f tim e .

M y  Lo rds, i t  is n o t in  d o u b t th a t  an action  in  
personam against a fore ign G overnm ent w i l l  n o t be 
en terta ined in  ou r courts unless the  G overnm ent 
subm its to  the  ju r is d ic tio n . The ru le  was founded 
on th e  independence and d ig n ity  o f th e  fore ign  
G overnm ent o r sovereign, or, to  use the  language 
o f th e  fu tu re  L o rd  Esher, de live ring  ju d g m e n t in  
the  great case o f The Parlement Beige (42 L . T . R ep. 
273, a t p . 281 ; 5 P. D . 197, a t p. 207), “  th e  real 
p rinc ip le  on w h ich  th e  exem ption  o f every sovereign 
fro m  the  ju r is d ic tio n  o f every co u rt has been 
deduced is th a t  the  exercise o f such ju r is d ic tio n  
w ou ld  be incom pa tib le  w ith  his regal d ig n ity — th a t 
is to  say, w ith  his absolute independence o f every 
superior a u th o r ity .”  Th is  im m u n ity , be i t  noted, 
has been a d m itte d  in  a ll c iv ilised  countries on 
s im ila r princ ip les and w ith  nea rly  the  same lim its . 
I t  had been b y  im p lica tio n  a d m itte d  in  th is  co u n try  
b y  th e  S ta tu te  7 Anne, c. 12, passed in  consequence 
o f the  ta k in g  o f th e  Russian Am bassador fro m  his 
coach and his im prisonm ent under the  o ld  law  b y  a 
p riv a te  su ito r. The s ta tu te  has always been 
regarded as m ere ly  dec la ra to ry  o f the  comm on law. 
The settled  practice  o f the  co u rt to  take  ju d ic ia l 
notice  o f the  sta tus o f any fo re ign  G overnm ent 
(and i t  m ay be added o f its  ambassador) was f in a lly  
established in  th is  House in  the  case o f the  D u ff 
Development Company Lim ited  v . Government of 
Kelantan  (131 L . T . Rep. 676 ; (1924) A . C. 797). 
The present G overnm ent o f the  R epub lic  o f  Spain 
has been recognised as being an independent 
sovereign State.

The im m u n ity  o f  a fore ign G overnm ent and its  
Am bassador as regards p ro p e rty  does n o t stand on 
the  same foo ting . The S ta tu te  o f  Anne p ro tects 
the  goods and cha tte ls  o f “  the  Am bassador o r 
o the r p u b lic  M in is te r . . . received as such . . . 
o r th e  dom estic o r  dom estic servan t o f an y  such 
Am bassador o r  o the r p u b lic  M in is te r.”  I t  is 
clear, I  th in k , th a t  the  p ro p e rty  in  the  goods and 
cha tte ls  w ou ld  have to  be established i f  necessary 
in  ou r courts  before the  im m u n ity  cou ld  be 
cla im ed. The Am bassador cou ld  n o t be sued in  
tro v e r  o r detinue ; b u t i f  the  p ro p e rty  were n o t in  
his possession and he had to  b rin g  an action  to  
recover i t ,  I  am  o f  op in ion  th a t  he w ou ld  have to  
p rove in  the  usual w ay th a t  th e  goods were his 
p ro p e rty . Speaking fo r  m yse lf, I  th in k  the 
pos ition  o f a fo re ign  G overnm ent is the  same. 
There is, I  th in k ,  ne ithe r p rinc ip le  no r any a u th o r ity  
b in d in g  th is  House to  support the  v iew  th a t  the 
mere c la im  b y  a G overnm ent o r any Am bassador 
o r by  one o f his servants w ou ld  be su ffic ien t to  bar 
the  ju r is d ic tio n  o f  the  cou rt, except in  such cases 
as ships o f w ar o r o the r no to rious ly  p u b lic  vessels 
o r o th e r p u b lic  p ro p e rty  belonging to  the  State. 
Professor D icey has been re lied  on in  fa vo u r o f 
ano ther v iew  ; b u t his p ropos ition , founded on 
ex is ting  au tho ritie s , was th a t  “  an action  o r p ro 
ceeding against th e  p ro p e rty  ”  o f  a fore ign 
sovereign o r an Am bassador o r  his su ite  was fo r  the 
purpose o f the  general ru le  “  an action  o r proceeding 
against such person ”  (D icey, C hapter IV . ,  rule 
52). H e d id  n o t (as he showed in  the  notes to  the 
ru le) mean b y  th is  th a t  an action  against p ro p e rty  
c la im ed b y  such a person is beyond the ju r is d ic tio n  
o f ou r courts. A n  independent sovereign sued fo r 
breach o f prom ise o f m arriage in  ou r courts  can 
indeed c la im  to  be outside o f ou r ju r is d ic tio n  ; b u t 
there  is no a u th o r ity  fo r  the  v iew  th a t  i f  he w rong-
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fu l ly  ob ta ined  possession o f va luab le  jew e lle ry  in  
th is  co u n try , and i t  was in  th e  hands o f  a th ird  
person, he cou ld  c la im  to  s ta y  proceedings b y  the 
r ig h t fu l ow ner against th a t  person to  recover 
possession o f th e  jew e lle ry  m ere ly  b y  s ta tin g  th a t  
he c la im ed i t .  To come w ith in  Professor D ice y ’s 
ru le , he w ou ld  in  m y  op in ion  be bound to  p rove his 
t it le .

The  resu lt so fa r, in  m y  op in ion , is th a t  w h ils t 
in  th is  co u n try  no action  can be b ro u g h t against 
a fore ign governm ent or its  accredited representa tive  
o r persons w ho m ay  be described as belonging to  
h is su ite , s t ill,  i f  th e  fore ign governm ent ( I  need no t 
fu r th e r  m en tion  th e  o the r persons w ith  a r ig h t  to  
im m u n ity )  wishes to  recover p ro p e rty  in  th e  hands 
o f some th ird  p a rty , an action  m us t be b ro u g h t 
in  the  usual w ay and there  m us t there fore  be a 
subm ission to  the  ju r is d ic tio n  up to  th e  judgm en t. 
W h e th e r th e  governm ent has b y  th a t  submission 
su b m itte d  to  execution fo r  costs under th e  ju d g 
m en t on its  p ro p e rty  in  th is  co u n try  is n o t y e t 
se ttled  (D u ff Development Company Lim ited  v . 
Government of Kelantan (131 1 .• T . Rep. a t pp. 679, 
683, 686 ; (1924) A . C. a t pp . 810, 819, 822 and 
830)). I f  th e  fore ign governm ent wishes to  recover 
p ro p e rty  in  th is  co u n try , I  am  o f opinion^ th a t  i t  
m ust, sub jec t to  ce rta in  exceptions, prove its  case. 
I f  i t  is, r ig h t ly  o r w rong ly , in  possession o f p ro p e rty  
in  th is  co u n try , no action  can be b ro u g h t against 
i t  b y  persons c la im ing  t i t le  to  o r any in te res t in  
such p ro p e rty .

I  now approach one o f th e  m ain  questions 
in vo lve d  in  th is  appeal ; w h a t is the  pos ition  as 
regards an ac tion  in  rem in  re la tio n  to  a ship 
ly in g  in  a B r it is h  p o rt o r in  B r it is h  waters w h ich  
a t th e  date o f  th e  w r i t  happens to  be in  th e  
possession o f  a fo re ign  governm ent ? In  the  
present case tw o  a d d itio na l facts should be rem em 
bered : f irs t, th a t  th e  Cristina, before seizure on 
b e h a lf o f th e  Spanish G overnm ent, was an o rd in a ry  
steam ship em ployed in  commerce, and, secondly, 
th a t  she was registered a t  B ilb a o  and sailed under 
the  Spanish flag.

The  lead ing a u th o r ity  in  th is  co u n try  is the 
above-m entioned case o f The Parlement Beige (sup.) 
decided in  th e  yea r 1880 b y  James, B agga llay  and 
B re t t ,  L .J J . ,  o ve rru lin g  S ir R  P h illim o re . I t  
re la ted  to  a B e lg ian  steam -packet p ly in g  between 
D o ve r and Ostend be longing to  th e  Be lg ian  
G overnm ent, m anned b y  commissioned officers 
and  em ployed to  c a rry  th e  m ails  as w e ll as 
passengers and cargo. The t r ia l  judge, S ir R obe rt 
P h illim o re , had  decided th a t  th e  action  w ou ld  lie  
because th e  sh ip  was em ployed in  commerce. In  
the  C ou rt o f A ppea l i t  was n o t in  d ispute  th a t  ships 
o f w a r be longing to  a fo re ign  governm ent are 
exem pt fro m  ou r ju r is d ic tio n , and th e  e laborate 
ju d g m e n t delivered b y  B re t t ,  L .J . was devoted 
to  a considera tion o f th e  p rinc ip les  on w h ich  
im m u n ity  cou ld  p ro p e rly  be based in  o rder to  
determ ine w he ther p u b lic  ships cou ld  c la im  the  
same im m u n ity . As I  read th e  judgm en t, w h ich  
la rge ly  fo llow ed  the  reasoning o f a rem arkab le  
ju d g m e n t o f M arsha ll, C.J. in  the  Supreme C ourt 
o f  U .S .A . in  The Exchange (7 Cranch 116), tw o  
th ings  have to  be established to  found  th e  im m u n ity , 
f irs t ,  th a t  to  p e rm it th e  action  to  proceed w ou ld  
be incom pa tib le  w ith  th e  ro y a l d ig n ity  o f th e  fore ign 
sovereign o r governm ent, and secondly, th a t  the  
im m u n ity  was one u n ive rsa lly  recognised in  fore ign 
countries. I  w ou ld  m yse lf p re fe r to  say a lm ost 
un ive rsa lly  ”  recognised, fo r  a few exceptions 
w ou ld  no t, I  th in k ,  a ffect th e  m a tte r  ; b u t I  ho ld  
a s trong  op in ion  th a t  th e  Court o f A ppeal was 
r ig h t  in  ins is ting  as a co nd ition  o f im m u n ity  on the 
adherence o f o the r fore ign governm ents to  th e  same
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ru le  as to  im m u n ity . In  re la tion  to  such a ru le  
as th e  one now  under consideration, the w ord 
“  c o m ity ,”  w ha tever m ay be its  defects in  regard 
to  o the r rules o f p riv a te  in te rn a tio n a l law , has a 
v e ry  pow erfu l significance. N e ith e r jus tice  no r 
convenience requires th a t  a p a rtic u la r  S tate should 
decline to  g ra n t jus tice  to  its  own na tiona ls w ho 
have been in ju re d  b y  o rd in a ry  com m ercia l vessels 
belonging to  fore ign  governm ents, i f  those govern
m ents are n o t w illin g  to  ex tend  a s im ila r im m u n ity  
to  th e  s im ila r vessels o f the  f irs t S tate. N o r can 
a n y th in g  m uch m ore absurd be im agined than  
th a t,  fo r  exam ple, E ng land  should decline to  g ive  
legal redress aga inst a Spanish tra d in g  ship 
belonging to  th a t  G overnm ent w h ile  such an 
action  w ou ld  be a llow ed to  proceed i f  the  ship were 
found  in  p o rt a t  Genoa, o r indeed, fo r  a ll we know , 
a t Valencia.

H a v in g  thus  la id  down th e  princ ip les, the  ju d g 
m en t proceeds to  deal w ith  the  question w hether 
th e  Parlement Beige was w ith in  them  ; and th e  
conclusion was in  these words (42 L .  T . R ep. a t 
p. 285 ; 5 P. D . a t p . 220) : “  The p ro p e rty  cannot 
upon the  hypothesis be denied to  be pub lic  p ro p e rty ; 
the  case is w ith in  th e  term s o f th e  ru le  ; i t  is w ith in  
the  s p ir it  o f th e  ru le  ; there fore  we are o f op in ion  
th a t  the  mere fa c t o f the  ship being used subord in - 
a te ly  and p a rt ia lly  fo r tra d in g  purposes does n o t 
take  aw ay th e  general im m u n ity .”  M y Lords, 
I  cannot m yse lf d oub t th a t,  i f  the  Parlement Beige 
had been used solely fo r  tra d in g  purposes, th e  
decision w ou ld  have been the  o ther w ay. A lm ost 
every  line  o f th e  ju d g m e n t w ou ld  have been 
otiose i f  th e  v iew  o f the  co u rt had been th a t  a ll 
ships belonging to  a fo re ign  governm ent, even i f  
used p u re ly  fo r commerce, were e n tit le d  to  
im m u n ity , and th e  same is tru e  as regards th e  
ju d g m e n t o f th e  Supreme C ourt o f th e  U .S .A . 
I  m ust a d m it th a t  some judges have taken  ano the r 
v iew  ; and th e  decision o f th e  C ourt o f A ppeal in 
The Porto Alexandre (122 L .  T . Rep. 661 ; (1920) 
P . 30) is a clear decision in  a sense opposite to  th e  
op in ion  I  have expressed. A fte r  m uch considera tion 
I  can o n ly  express m y  own conclusion. The ju d g 
m ents in  The Porto Alexandre seem to  me to  have 
o m itte d  any considera tion o f w h a t I  deem to  be 
a v i ta l  p o in t, nam ely, th e  fa c t th a t  o the r countries, 
w h ile  th e y  a d m it the  im m u n ity  as regards ships o f  
w a r and  o th e r p u b lic  ships, have n o t been a t  a ll 
agreed th a t  the  same im m u n ity  ought to  be granted 
to  ships and cargoes engaged in  o rd in a ry  tra d in g  
voyages.

I t  is ob jected th a t  an action  in  rem is one in  
w h ich  th e  fo re ign  governm ent, i f  in  possession o f  
th e  ship o r i f  i t  has an in te res t in  the  ship, is 
im pleaded. T h a t I  th in k  in  a sense is tru e  ; b u t 
I  do n o t th in k  m any com petent ju r is ts  are o f 
op in ion  th a t  in  such a case a n y th in g  m ore is sought, 
o r a t any ra te  can be ob ta ined , th a n  a rem edy 
against the  res. W hen S ir R o b e rt P h illim o re , 
equa lly  d is tingu ished  as a judge in  m a ritim e  and in  
in te rn a tio n a l law , decided in  The Parlement Beige 
(sup.) (co n tra ry  to  his f irs t  op in ion ) th a t  the  
proceeding in  rem should proceed, he was no t 
decid ing th a t  a personal rem edy cou ld  be enforced 
against th e  K in g  o f B e lg ium . F o r m y  p a rt I  can 
see no su ffic ien t reason fo r  n o t fo llo w in g  in  th e  
case o f a S tate-owned vessel, be ing ne ithe r a sh ip  
o f  w ar no r in  any tru e  sense a vessel publicis usibus 
destinata, th e  decision o f S ir R o b e rt P h illim o re . 
The effect w ou ld  be th a t  these S tate-owned ships 
w ou ld  be trea te d  as exceptions to  th e  general ru le  
to  th is  e x te n t, th a t  proceedings against th e  ships 
themselves m ig h t be brought, and prosecuted to  a 
conclusion. O the r exceptions are to  be found  in 
cases where proceedings are b ro u g h t and con tinued
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fo r  a d m in is tra tio n  o f a tru s t,  o r an estate, o r fo r 
the  w in d in g  up o f a com pany, even th o ug h  a 
fore ign governm ent is in terested (La riv itre  v . 
Morgan  (26 L . T . Rep. 859 ; 7 Ch. A pp . 550, 
a ffirm ed in  H . L . ,  32 L .  T . Rep. 41 ; L .  R . 7 
H . L . 423) ; In  Re Russian Bank fo r Foreign Trade 
(149 L .  T . Rep. 65 ; (1933) Ch. 745)). M oreover, 
no co u rt has y e t held th a t  a fo re ign  G overnm ent 
can ob jec t to  an action  against a com pany in  
w h ich  i t  owns a num ber o f shares.

I  hesita te  to  take  the  v iew  th a t  a requ is ition ing  
decree re la tin g  to  a ll vessels registered in  an 
im p o r ta n t p o rt, w hether large o r sm all, w hether 
b u ilt  fo r  pleasure o r p ro fit ,  is its e lf  su ffic ien t 
evidence o f an in te n tio n  to  devote the  vessels to  
p u b lic  uses. On the  o th e r hand, there  are special 
circumstances in  the  present case. The G overn
m en t o f Spain is engaged in  c iv i l  w a r and is e n tit le d  
to  take  exceptiona l and d rastic  measures to  defend 
itse lf. The ships m entioned in  the requ is ition ing  
decree are Spanish ships. There m ay be pub lic  
uses fo r  an y  o f such ships, e.g., in  ca rry in g  stores, 
m un itions , men, orders and the  lik e  fo r  th e  purposes 
o f defence o r a tta ck . On the  w hole, I  th in k  the 
circumstances o f the  case ju s t ify  the  inference th a t 
the  Cristina  is in tended to  be used fo r  some o f 
such purposes, and is there fore  b rough t w ith in  the 
descrip tion  publicis usibus destinata. She is as 
a lready s ta ted  in  th e  possession o f  the  Spanish 
G overnm ent. On these grounds I  th in k  she is 
e n tit le d  to  th e  im m u n ity  c la im ed, and th is  is 
su ffic ien t to  dispose o f the  appeal.

M y  L o rds , I  have ind ica ted  m y  unw illingness 
to  fo llo w  w h a t I  m ust a d m it to  be the  recent cu rren t 
o f a u th o r ity  in  ou r courts  as regards State-owned 
tra d in g  ships. In  w h a t fo llow s I  shall m ere ly  be 
in d ica tin g  the  op in ion  I  have fo im e d — one w h ich  I  
believe is shared b y  m any judges and b y  nearly  a ll 
persons engaged in  m a ritim e  pursu its— th a t  i t  is 
h igh  tim e  steps were taken  to  p u t  an end to  a state 
o f  th ings  w h ich  in  a d d itio n  to  being anomalous 
is m ost u n ju s t to  ou r own nationa ls.

H a lf  a cen tu ry  ago fo re ign  Governm ents ve ry  
seldom em barked in  trade  w ith  o rd in a ry  ships, 
though  th e y  n o t in fre q u e n tly  owned vessels destined 
fo r  p u b lic  uses, and in  p a rtic u la r  hosp ita l vessels, 
supp ly  ships, and surveying  o r exp lo ring  vessels. 
There were doubtless v e ry  s trong  reasons fo r  
extend ing  the  p riv ilege  long  possessed b y  ships o f 
w a r to  p u b lic  ships o f  th e  na tu re  m entioned ; b u t 
there  has been a ve ry  large developm ent o f S tate- 
owned com m ercia l ships since the  G reat W ar, and 
the question w he ther the  im m u n ity  should continue 
to  be g iven  to  o rd in a ry  tra d in g  ships has become 
acute. Is  i t  consistent w ith  sovereign d ig n ity  to  
acquire a tra m p  steamer and to  com pete w ith  
o rd in a ry  shippers and shipowners in  th e  m arkets 
o f the  w o rld  ? D o ing  so, is i t  consistent to  set up 
the im m u n ity  o f  a sovereign if ,  ow ing  to  the  w a n t o f 
sk ill o f cap ta in  and crew, serious damage is caused 
to  the  ship o f ano ther co u n try  ? Is i t  also consistent 
to  refuse to  p e rm it proceedings to  enforce a r ig h t 
° t  salvage in  respect o f services rendered, perhaps 
a t g rea t r isk , b y  th e  vessel o f ano ther co u n try  ? 
fs there  ju s tice  o r e q u ity , o r fo r  th a t  m a tte r is 
in te rn a tio n a l c o m ity  being fo llow ed, in  p e rm itt in g  a 
foreign G overnm ent, w h ile  ins is ting  on its  own 
n g h t o f in d e m n ity , to  b rin g  actions in  rent o r in  
Personam aga inst ou r ow n na tiona ls ?

M y Lo rds, I  am  fa r  fro m  re ly in g  m ere ly  on m y 
own op in ion  as to  the  a b su rd ity  o f the  position  
w h ich  ou r courts  are in  i f  th e y  m ust con tinue  to  
d iscla im  ju r is d ic tio n  in  re la tio n  to  com m ercial 
ships owned b y  fo re ign  Governm ents. The m a tte r 
'as been considered over and ove r again o f  la te  

y ears b y  fo re ign  ju r is ts , b y  E ng lish  lawyers, and 
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b y  business men, and w ith  p rac tica l u n a n im ity  th e y  
are o f  op in ion  th a t, i f  G overnm ents o r corporations 
form ed b y  them  choose to  navigate  and trade  as 
shipowners, th e y  ough t to  su b m it to  the  same legal 
remedies and actions as any o the r shipowner. 
T h is  was th e  effect o f th e  various resolutions o f 
the  Conference o f London  o f 1922, o f th e  Conference 
o f G othenburg o f 1923, and o f the  Genoa Conference 
o f 1925. Three conferences n o t being deemed 
suffic ient, there  was y e t ano ther in  Brussels in  the 
year 1926. I t  was a ttended  b y  G reat B r ita in , 
France, Germ any, I ta ly ,  Spain, H o lla n d , B e lg ium , 
Po land, Japan, and a num ber o f  o ther countries. 
The U n ite d  States expla ined th e ir  absence by 
the  sta tem en t th a t  th e y  had a lready g iven effect 
to  the  w ish fo r  u n ifo rm ity  in  the  laws re la tin g  to  
S tate-owned ships b y  the  P ub lic  Vessels A c t, 1925 
(1925, c. 428). The Brussels Conference was 
unanim ously in  fa vo u r o f the v iew  th a t  in  tim es o f 
peace there  should be no im m u n ity  as regards State- 
owned ships engaged in  commerce ; and the  resolu
t io n  was ra tif ie d  b y  Germ any, I ta ly ,  H o lland , 
Be lg ium , E sthon ia , Po land, B ra z il, and o ther 
countries, b u t n o t so fa r  b y  G reat B r ita in  : (Oppen- 
heim , In te rn a tio n a l La w , 5 th  ed it., vo l. I . ,  p . 670).

I t  m ust n o t be supposed th a t  a ll the  countries 
a tte nd in g  the  conferences I  have referred to  were 
bound b y  th e ir  m un ic ipa l laws to  g ra n t the  
im m u n ity  in  question. There is no d o u b t th a t  the 
practice  as to  the  im m u n ity  o f S tate-owned m erchant 
ships has been and s t i l l  is fa r  from  u n ifo rm  : (Oppen- 
heim , vo l. I . ,  p. 669). France and B e lg ium , fo r  
example, g ra n t o n ly  a lim ite d  im m u n ity , and I ta ly  
no im m u n ity  a t a ll. I  have n o t been able to  ascer
ta in  th e  pos ition  taken  up  b y  Spain. The Soviet 
R epub lic  has ap p a re n tly  adopted the  adm irab le  
practice  o f  ow n ing  its  m erchant ships th rough  
lim ite d  companies, and does n o t c la im — even i f  i t  
could, w h ich  fo r  m y  p a rt I  should d o u b t— any 
im m u n ity  w ha tever in  re la tio n  to  such ships.

I  should add th a t  i t  appears th a t  th e  U n ite d  
States courts  s t i l l  adhere to  the  practice  o f  g ra n tin g  
im m u n ity  to . fo re ign  State-owned ships engaged 
in  commerce. The s ta tu te  above re fe rred  to  
(1925, c. 428) pe rm its  (sect. 1) actions to  be b rough t 
fo r damages “  caused b y  a p u b lic  vessel o f the 
U n ite d  States and fo r  com pensation fo r  towage 
and  salvage services in c lud ing  co n tra c t salvage 
rendered to  a p u b lic  vessel o f th e  U n ite d  States.”  
This i t  w il l  be noted does n o t re fe r in  term s to  State- 
owned vessels engaged in  trade , b u t in  o ther 
respects i t  extends m uch fu r th e r  th a n  m any 
countries w ou ld  be prepared to  go, and sect. 5 o f 
the  s ta tu te  gives a r ig h t o f ac tion  under th e  A c t 
to  na tiona ls o f a fore ign G overnm ent o n ly  i f  i t  is 
p roved  th a t  such G overnm ent “  under s im ila r 
circumstances allows na tiona ls o f the  U n ite d  States 
to  sue in  its  cou rts .”  I t  w ou ld  seem th a t  the 
Leg is la ture  o f  th e  U n ite d  States, like  th a t  o f  a ll 
o r nea rly  a ll o the r c iv ilised  countries, is disposed 
to  th e  v iew  th a t  the  im m u n ity  o f State-owned 
p riv a te  vessels ought n o t to  be continued.

A  num ber o f  o the r po in ts  were a b ly  argued 
fo r  the  appellants, and I  have n o t dea lt w ith  them  
o n ly  because I  am  unable use fu lly  to  add a n y th ing  
on those po in ts  to  w h a t has fa llen  fro m  m y  noble 
and learned fr ie n d  L o rd  W rig h t. I  concur in  the 
proposed m otion . Appgal dismisSed.

Solic ito rs fo r  the  appellants, Ince, Roscoe, Wilson, 
and Glover.

Solic ito rs fo r  the  respondents, Petch and Co.

Z
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Cupreine Court of §utocatm
COURT OF APPEAL.

November 26, 29 and  30, and December 1 and  
20, 1937.

(B e fo re  Gr e e r , Sle s s e r  a n d  Sc o tt , L .J J . ,  
s i t t in g  w i t h  N a u t ic a l Assessors.)

The Eurym edon. (a)
APPEAL FROM THE PROBATE, DIVORCE, AND 

ADMIRALTY DIVISION.

C o llis ion  in  Long Reach, R iver Thames, between 
vessel go ing up -rive r and vessel at anchor—  
Im p rop e r anchoring in  fa irw a y — Sufficiency 
o f anchor lights— F a ilu re  o f up-going vessel to 
id e n tify  anchor lights p a rtly  due to unusual 
pos ition  o f anchored vessel— D u ty  o f up-going  
vessel to reduce speed on seeing sh ip 's lights  
ahead, although un identified— H ighe r degree o f 
care required when approaching loca lity  where 
v is ib il ity  known to be made more d ifficu lt by 
glare o f shore lights— Decision o f court below 
hold ing both vessels equally to blame, upheld.

These were cross-appeals fro m  the judgm ent o f 
B u c k n ill, J .  (19 A sp. M a r. La w  Cas. 121 ; 
157 L .  T . Rep., p. 457) in  an action  in  re m  
brought by the owners o f the steamship C. 
against the owners o f the tw in-screw motor 
vessel E . fo r  damages in  respect o f a collis ion  
between the C. and the E . which occurred about 
opposite the eastern end o f Cory's Je tty , Long  
Reach, R iver Thames, at about 6 a.m. on the 
6th J a n u a ry , 1937. The E . was bound u p -rive r 
m a voyage fro m  Am sterdam  to London, and  

¿he C. was r id in g  to her starboard anchor and  
ly ing  about athwart the r ive r w ith  her stern 
bout 350 f t .  from, the edge o f the je tty . The E . 

w ith her p o rt side about 56f t .  fo rw a rd  o f her 
stern struck the po rt counter o f the C., and  
im m edia te ly afterwards h it  w ith  her stem the 
starboard side o f another vessel— belonging to 
the same owners as the C.— which was at the 
tim e ly in g  moored alongside Cory's Jetty.

Accord ing to the p la in t if fs ' case, shortly before
6.10  a.m. on the 6th Jan ua ry , 1937, the 
weather at such tim e being overcast and  
ra in y , the w in d  S .S .W ., a strong breeze and  
squally, and the tide flood  o f about one knot's  
force, the C. (2337 tons gross, 300f t .  in  length, 
and  45f t .  in  beam) was in  Long Reach, 
R iver Thames, ly in g  to her starboard anchor 
w ith  45 fathom s o f cable a litt le  below the 
S m allpox H o sp ita l and to the southward o f  
m id-channel, and, being w ind-rode, was angled 
about three to fo u r  po in ts  to starboard o f a 
down-river heading. The C. was exh ib iting  the 
regulation lights fo r  a steamship at anchor, 
which were bu rn ing  brigh tly , and a good look
out was being kept on board her. I n  these 
circumstances, the masthead lights and the red  
ligh t o f the E . coming u p -rive r in  about m id-

la )  Reported by J . A . Petrie , E sq., B arris ter-a t-Law .

[C,t. of App.

channel were observed, d istant about one m ile  
and bearing a litt le  on the C.'s p o rt bow. 
Thereafter the E . was so negligently navigated 
that, instead o f passing a ll clear to the no rth
w ard  o f the C., as she could and ought to have 
done, she came on, and, sw ing ing ra p id ly  to 
starboard at the last, w ith  her p o rt quarter 
struck the po rt quarter o f the C., doing damage. 
The  E . was heard to sound three short blasts at 
about the tim e o f the collis ion , but these three 
blasts were not heard by those on board the C. 
The p la in t if fs  charged the defendants o r the ir 
servants on board the E . w ith  fa i l in g  to keep 
the E . clear o f the C. ;  fa i l in g  to pass to the 
northw ard o f the C., as they could and ought to 
have done ; causing and a llow ing the stem  o f  
the E . to f a l l  or sw ing to po rt ; fa i l in g  to keep 
to the ir own starboard side o f m id-channel 
suffic iently or at a l l ; fa i l in g  to starboard the 
wheel o f the E . in  due tim e or suffic iently ; 
im p rope rly  p u ttin g  and keeping the ir wheel to 
starboard ; fa i l in g  to p u t the ir wheel to po rt in  
due tim e o r suffic iently o r at a l l  ;  fa i l in g  to 
keep the E . under any o r proper contro l ; p ro 
ceeding at an excessive speed ; fa i l in g  to ease, 
stop or reverse the E . ’s engines in  due tim e or 
at a l l ; im p rope rly  and at an im p rope r time  
reversing the E . ’s engines ; attem pting to pass 
too close to the C., and fa i l in g  to com ply w ith  
rules  33, 39, 41 and  42 o f the P o rt o f London  
R iver By-law s, 1914-1934. The defendants' 
case was that, shortly before 6.21 J a.m. on the 
day in  question, the E . (6224 tons gross, 
431.8f t .  in  length and  54.7f t .  in  beam) was in  
Long Reach, R ive r Thames, proceeding u p 
rive r on a voyage fro m  Am sterdam  to London, 
p a rtly  laden. The weather was f in e  and  
clear, but dark, the w in d  was S .W . o f gale 
force, and the tide flood  o f about one knot's 
force. The E . was keeping to the no rth 
w ard o f m id-channel, and, w ith  her engines 
w ork ing  half-speed ahead, was m aking  about 
seven to eight knots. She was exh ib iting  the 
regulation masthead ligh t, add itiona l op tiona l 
masthead ligh t, side lights and fix e d  stern ligh t, 
a ll o f which were bu rn ing  brigh tly , and a good 
look-out was being kept on board her. I n  these 
circumstances, a d im  white ligh t, which proved 
to be the fo rw a rd  anchor ligh t o f the C., was 
observed by those on board the E . d istant about 
a cable or a litt le  more and bearing one to 
one-and-a-half po in ts  on the E . ’ s po rt bow, 
and im m ediate ly afterwards the ou tline  o f the 
C. was made out ly in g  athwart the r iv e r right, 
across the head o f the E ., and a very d im  
white ligh t a ft on the C. was also made out. 
Thereupon the wheel o f the E . was im m ediate ly  
p u l ha rd  a-starboard, one short blast was 
sounded on her whistle, her engines were 
stopped and p u t f u l l  speed astern, and three 
short blasts were sounded on her whistle. The 
head o f the E . swung clear o f the stem  o f the 
C., and the wheel o f the E . was then hard-a- 
ported in  an endeavour to sw ing her stern clear 
o f the C. and also to prevent the E . ’s head fro m  
fo u lin g  another vessel which was ly in g  a t Cory's  
Jetty, but, in  spite o f these manœuvres, i t
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proved im possible to prevent the po rt side o f 
the E .  in  way o f the break o f the poop fro m  
fo u lin g  the stem o f the C ., and at the same 
tim e the E . ’ s starboard bow came in to  contact 
w ith  the starboard side o f the other vessel which  
was ly in g  at the je tty , whereby the E .  sustained  
damage. The defendants charged those on 
board the C., in te r  a lia , w ith  fa i l in g  to keep a 
good lo o k -o u t; w ith  fa i l in g  to exh ib it anchor 
lights o f sufficient brightness in  accordance 
w ith  the by-laws ; w ith  being im p rope rly  at 
anchor in  the fa irw a y  ; fa i l in g  to anchor the 
C. on the south side o f the rive r, as in  the 
circumstances they could and ought to have 
done ; w ith  im p rope rly  causing o r a llow ing  
the C. to lie  a thw art the r iv e r and in  a pos ition  
where her lights were liable to be confused w ith  
surround ing  shore lights, and to constitute an 
obstruction to vessels la w fu lly  nav igating  in  
the r ive r ;  and w ith  fa i l in g  to com ply w ith  
rules  24 , 41, and  42  o f the P o rt o f London  
R iver By-law s, 1914-1934 .

H eld, by B u c k n ill,  J . ,  that at the tim e o f the 
co llis ion  the C .’ s stern was about 350f t .  fro m  
Cory's Je tty  on the north  shore ; that the C. 
was occupying about 300f t .  o f the deep-water 
channel which at th is  place is  1000f t .  wide, and  
that th is  was an unusua l pos ition  fo r  a vessel 
to lie  in — that those in  charge o f the C. were 
lack ing  in  good seamanship in  a llow ing  the ir 
vessel to lie  athwart the r iv e r in  th is  place and  
at th is  tim e, as not on ly  d id  the C. ly in g  in  
th is  pos ition  constitute a dangerous obstruction 
to vessels go ing up  and down the rive r, but she 
was ly in g  a i a place where the b r i ll ia n t lights  
on the north  shore in  the v ic in ity  o f the co llis ion  
and the lig h t and shadow caused by these lights  
on the water would probably make i t  more 
d ifficu lt to p ic k  up  the C .’ s lights ; (2 ) that the
E . was negligent in  that upon approaching a 
lo ca lity  where v is ib il ity  was known to be made 
more d ifficu lt by the glare o f shore lights and  
approaching un iden tified  white lights ahead, 
she d id  not reduce her speed im m ediate ly  (which  
the learned judge fo u n d  to be at least ten knots 
over the ground) at the f irs t  appearance o f the 
white lights ahead; (3 ) that in  the c ircum 
stances o f th is  case the negligence o f the C. in  
tak in g  up  the pos ition  she d id  contributed to 
the fa ilu re  o f those in  charge o f the E .  to take 
appropria te  action to avo id a co llis ion  u n t il 
they were too close to clear the C. and the other 
vessel ly in g  alongside the je t t y ; (4 ) that both 
vessels were to blame in  equal degrees.

A ppea l and cross-appeal dismissed w ith  costs.

Damage by Collision.

The appellants (p la in tiffs  in  the  co u rt below) 
were C ory Colliers L im ite d , o f  London, owners o f 
the  steel screw steamship Corstar o f 2337 tons gross 
and 1336 tons ne t register, 300ft. in  leng th , 4 5 ft. in  
beam, and f it te d  w ith  tr ip le  expansion engines o f 
266 h .p . nom. The respondents and cross-appel
lan ts (defendants in  th e  co u rt below) were the 
Ocean Steamship C om pany L im ite d , o f L ive rp o o l, 
owners o f the  tw in  screw m o to r vessel Eurymedon 
° f  6223 tons gross and 3858 tons net, 436 .8 ft. in  
leng th  and 54 .7 ft. in  beam, f it te d  w ith  m o to r

engines o f 951 h .p . nom. The co llis ion occurred in  
Long  Reach, R iv e r Thames, about opposite the 
eastern end o f C ory ’s J e tty , on the  n o rth  side o f 
the  r iv e r, a t  a bou t 6 a.m . on the  6 th  January , 1937. 
The w eather was overcast, and i t  was ra in ing . 
The w in d  was south-w esterly, o f a lm ost gale force, 
and the  t id e  was flood o f force about one kn o t. 
The Corstar was r id in g  to  her s tarboard anchor w ith  
45 fa thom s o f cable and was ly in g  a lm ost a th w a rt 
the  r iv e r. The Eurymedon was proceeding u p 
r iv e r  on her p roper side o f  m id-channel in  the 
course o f  a voyage fro m  Am sterdam  to  London, 
and was p a r t ly  laden. The facts appear fro m  the 
headnote and are fu l ly  set ou t, together w ith  the 
argum ents in  th e ir  Lordsh ips ’ judgm ents.

In  the  course o f the  hearing counsel fo r  the 
appellants (p la in tiffs  below) referred to  the  fo llow ing  
cases : Davies v .  M ann  (10 M . &  W . 546), The 
Volute (126 L .  T . R ep. 425 ; (1922) 1 A . C. 129, 
136), Baker v .  Longhurst and Sons (149 L .  T . Rep. 
264, C. A . ; (1933) 2 K .  B . 461), McLean v . Bell 
(147 L .  T . Rep. 262), Cayzer v . Carron Com
pany (The Margaret) (9 Asp. M ar. L a w  Cas. 873 ; 
52 L .  T . Rep. 361 ; (1884) 9 A . C. 873), Swadling 
v . Cooper (143 L . T . Rep. 732, H . L . ; (1931) A . C. 1), 
H illen  v . I .C .I .  (A lka li) L im ited  (153 L . T . Rep. 
403 ; (1936) A . C. 65), T u ff  v . W om an  (1858, 5
C. B . (N . S.), 573), B ritish  Columbia Electric R a il
way Company v . Loach (113 L .  T . Rep. 946 ; 
(1916) 1 A . C. 719), Kantarah  v . Samurai (1920, 
5 L I.  L .  R ep. 333), The Batavier (1845, 
2 W . Rob. 407), Mersey Docks Trustees 
v . Gibbs (14 L .  T . Rep. 677 ; (1866) L . R . 1, 
H . L . 93), M ayor of Colchester v . Brooke (1845, 
7 Q. B . 339, 376), H .M .S . Sans Pareil (9 Asp. M ar. 
L a w  Cas. 78 ; 82 L . T . Rep. 606 ; (1900) P. 267), The 
Margaret (4 Asp. M ar. L a w  Cas. 375 ; 44 L .  T . 
R ep. 2 9 1 ; (1881) 6 P . D . '7 6 ), The Monte Rosa 
(7 Asp. M ar. La w  Cas. 326 ; 68 L .  T . Rep. 299 ;
(1893) P. 23), The Cachapool (4 Asp. M ar. L a w  Cas. 
502 ; 46 L .  T . Rep. 171 ; (1881) 7 P. D . 217), The 
Highland Loch (12 Asp. M ar. L a w  Cas. 106 ; 106 L . T . 
R ep. 81 ; (1912) A . C. 312), and Heaven v . Pender 
(49 L .  T . R ep. 357 ; (1883) 11 Q. B . D . 503, a t 508). 
In  considering th e  effect o f  the  p rinc ip les la id  down 
in  Davies v .  M ann (sup.), Slesser, L .J .  referred to  
Butterfield v .  Forrester (1809, 11 E ast. 60) and 
Radley v . London and North-Western Railway 
Company (35 L .  T . R ep. 637 ; (1876) 1 A . C. 754).'

K . S. Carpmael, K .C . and Owen L . Bateson fo r the 
appellants (the  owners o f the  Corstar).

H . G. W illm er and Vere H unt fo r  the  respondents 
and cross-appellants (the  owners o f the  Eurymedon).

Cur. adv. vult.

G reer, L.J. (whose ju d g m e n t was read b y  
Slesser, L .J .) .— S h o rtly  a fte r 6 a.m . on th e  6 th  
Jan u ary , 1937, the  p la in tif fs ’ steamship Corstar and 
th e  defendants’ m o to r vessel Eurymedon came in to  
co llis ion in  Long  Reach, R iv e r Thames, w h ich  is 
shown on th e  charts  p u t  in  evidence. B u c k n ill,  J . 
held b o th  vessels to  blame, and apportioned  the 
damages equa lly . The owners o f th e  Corstar 
appeal on th e  g round th a t  th e  negligence o f those 
on board the  Corstar was n o t a c o n trib u tin g  cause 
o f  the  co llis ion, because those in  charge o f  the 
Eurymedon saw, o r ought to  have seen, her r id in g  
lig h ts  in  tim e  to  take  action  to  avo id  co llid in g  w ith  
her. The owners o f the Eurymedon cross-appeal on 
the  g round th a t  the  sole cause o f the co llis ion  was 
the  negligence o f the  Corstar.

The m ate ria l facts proved , and the  find ings o f  the  
learned judge , are summ arised in  a v e ry  clear 
ju d g m e n t, and I  f in d  i t  unnecessary to  repeat them  
in  m y  judgm en t. I  read th e  ju d g m e n t as m eaning
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th a t  those in  charge o f the  Eurymedon saw the 
r id in g  ligh ts  o f the Corstar ea rlie r th a n  th e y  said 
in  th e ir  evidence, b u t th a t  th e y  d id  n o t id e n tify  
them  as the  ligh ts  o f a vessel a t anchor because 
th e y  were n o t expecting to  see a vessel anchored in  
the pos ition  in  w h ich  the  Corstar had been p u t and 
a llowed to  rem ain. I  th in k  the  learned judge 
found the  Eurymedon p a r t ly  to  blame on the 
ground th a t, seeing the ligh ts  and n o t know ing  
w h a t th e y  ind ica ted, those in  charge o f the 
Eurymedon should have reduced her speed. The 
learned judge  in  his ju d g m e n t says (19 Asp. M ar. 
La w  Cas. 121, a t p. 125 ; 157 L . T . Rep. a t p. 461) : 

‘ The f irs t  question w h ich  I  now have to  
consider is w hether the Eurymedon was neg ligently  
navigated. The conclusion to  w h ich  I  have come 
is th a t  the  fa ilu re  on the  p a rt o f those in  charge o f 
th e  Eurymedon to  id e n tify  th e  anchor ligh ts  o f the 
Corstar as such in  tim e  to  avo id  a co llis ion w ith  her 
was p a r t ly  due to  the  Corslar's unusual and 
im proper and therefore unexpected pos ition  in  the 
r iv e r, and was p a r t ly  due to  the fa c t th a t  those on 
board the Eurymedon as th e y  approached the  place o f 
co llis ion were n o t su ffic ien tly  a le rt to  the  p o ss ib ility  
o f danger ahead and d id  n o t take p roper ac tion  to  
reduce th e ir  speed in  due tim e . I  d o u b t w hether I  
have heard from  the  Eurymedon a com plete account 
o f the  observations made on board  her w ith  
reference to  the  Corslar's ligh ts . The conclusion I  
have come to  a fte r  hearing a ll the  evidence is th a t 
those in  charge o f the  Eurymedon became aware, 
o r should have become aware o f w h ite  lig h ts  ahead 
w h ich  p roved  to  be those o f the  Corstar a t a distance 
g re a tly  in  excess o f 650 ft., and in  ample tim e  to  
avo id  a co llis ion w ith  her, and th a t  th e y  d id  n o t 
take  any action  u n t i l  the  h u ll o f th e  Corstar was 
sighted a t about 650 ft., because th e y  d id  n o t 
realise u n t i l  th e y  saw the  h u ll th a t  the  ligh ts  were 
the  r id in g  lig h ts  o f a vessel a t anchor a th w a rt the 
fa irw ay .

“  On seeing these ligh ts , I  am advised th a t  those 
in  charge o f  the Eurymedon should have realised the 
p o ss ib ility  o f a ship o r ships ahead th e  precise 
pos ition  o f w h ich  was obscure, and should have 
made a reduction  o f speed im m e d ia te ly .”

I  e n tire ly  agree w ith  th is  decision as to  the  fa u lt  
o f the Eurymedon.

The learned judge ’s decision w ith  regard to  the 
negligence o f the  Corstar is stated on the  same page 
as fo llow s :

“  In  m y  v iew , and in  th is  also I  am  supported by  
the  advice o f the  E ld e r B re th ren , those in  charge 
o f the  Corstar were lack ing  in  good seamanship in  
a llow ing  the  Corstar to  lie  a th w a rt in  the  r iv e r  in  th is  
place and a t th is  tim e  in  the  pos ition  as found  b y  
me. The fa c t th a t  the  m aster and the  ch ie f officer 
o f the  Corstar have denied th a t  th e ir  ship ever got 
in to  th is  pos ition  ind icates w h a t th e ir  own op in ion 
on th is  p o in t is. I f  th e y  had taken  any care to  
ascertain th e ir  pos ition  a t anchor, w h ich  I  th in k  
th e y  d id  n o t do, th e y  w ou ld  have know n th a t  the 
vessel under the  p re va iling  cond itions o f w in d  and 
tid e  w ould  be ly in g  a th w a rt the  fa irw a y  on the 
las t o f the  flood “and a t a tim e  when vessels w ould  
be com ing up and down r iv e r, and th a t  th e y  w ould  
be an obs truc tion  to  them  as w e ll as being in  a ve ry  
unusual pos ition . There was no necessity w h a t
ever fo r the  Corstar to  be there, and a fte r those in  
charge o f her became a live  to  her pos ition  they 
m oved awav to  a p roper anchorage on the  south 
side o f the  r iv e r. The Corstar had a ve ry  ind iffe ren t 
anchor w atch, a m an w ho a pparen tly  d id  n o t 
realise th a t  the vessel was a th w a rt the  r ive r. In  
m y  v iew , the  conduct o f those in  charge o f the 
Corstar in  ly in g  in  th is  pos ition  was negligent. They 
were behaving in  such a w ay as to  m ake a collis ion
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probable w ith  vessels proceeding up  o r down the  
r iv e r, and th e ir  conduct was no t caused b y  any 
necessity b u t  m ere ly  b y  lack o f good seamanship 
and fa ilu re  to  take o rd in a ry  precautions to  avo id  
the  r is k  o f co llis ion .”

T h a t those in  charge o f the Corstar were g u ilty  
o f great negligence in  so anchoring th e ir  ship as to  
a llow  i t  to  get in to  the  pos ition  a th w a rt the fa irw ay  
cannot be d isputed. B u t the  learned judge had to  
deal w ith  the con ten tion  p u t fo rw ard  on beha lf o f 
the  Corstar th a t  the negligence referred to  was no t 
a c o n trib u tin g  cause o f the  co llis ion because those 
in  charge o f the Eurymedon could, b y  the  exercise 
o f reasonable care, have avoided co llid in g  w ith  the 
Corstar. The learned judge  deals w ith  the question 
in  the  words fo llow ing  (sup., a t pp. 125 and 461 
respective ly) :

“  The th ird  issue th a t arises is whether, assuming 
the  pos ition  o f the Corstar was im proper and those 
in  charge o f her were g u ilty  o f negligence in  a llow ing  
her to  get in  th a t  position , such negligence con
tr ib u te d  to  the  collis ion, o r w hether the p rinc ip le  
la id  down in  Cayzer v . Carrón Company (52 L .  T . 
Rep. 361 ; 9 A pp . Cas. 873) applies. In  m y  view , 
th a t  issue depends to  some ex ten t upon the  question 
w hether the  negligence o f the  Corstar in  ta k in g  up 
th a t pos ition  con tribu ted  to  the fa ilu re  o f  those in  
charge o f the Eurymedon to  take  appropria te  action 
to  avo id  a co llis ion u n t il th e y  were too  close to  
clear her and the Corchester. I f  these incidents 
had occurred b y  day, and those in  charge o f the 
Eurymedon had know n th a t  the  Corstar was a t 
anchor a th w a rt the fa irw a y  in  ample tim e  to  avo id  
her w ith o u t d iff ic u lty , the  fa c t th a t  i t  was an 
im proper place fo r her to  lie  w ou ld  c learly  n o t have 
made the  Corslar's negligence one o f the  con
tr ib u to ry  causes o f the  collis ion. The knowledge, 
o r la ck  o f knowledge, o f  the  Eurymedon as to  th e  
im proper pos ition  o f the  Corstar appears to  me to  
be a ca rd ina l fa c t on th is  issue as to  the  l ia b il ity  
o f the Corstar. The c ruc ia l fa c to r o f such know 
ledge appears to  exp la in  the  difference between the 
decision in  The Margaret (4 Asp. M ar. L a w  Cas. 
375 ; 44 L . T . Rep. 291 ; 6 P. I ) .  76) and in  The 
Monte Rosa (7 Asp. M ar. La w  Cas. 326 ; 68 L . T . 
Rep. 299 ; (1893) P. 23), as L o rd  B irkenhead po in ted  
o u t a t p . 137 o f his speech in  The Volute (126 L .  T . 
Rep. 425 ; (1922) 1 A . C. 129).

“  In  th is  case, those in  charge o f the  Eurymedon 
d id  n o t appreciate the  fa c t th a t  the  Corstar was a t 
anchor u n t i l  i t  was too  la te  to  avo id  her. I  have 
a lready decided th a t the  Eurymedon was to  blame 
fo r n o t ta k in g  earlie r action  b y  reducing her speed, 
b u t the  negligence o f the  Corstar, in  a llow ing  herself 
to  get in to  an im proper position , does seem to  me 
to  be so m uch m ixed  up w ith , and p a rt o f the 
sta te  o f a ffa irs b rough t about b y  th e  Eurymedon, to  
a p p ly  the  words o f L o rd  B irkenhead in  The Volute, 
th a t, to  borrow , again, from  th e  same speech : 
‘ In  the  o rd in a ry  p la in  common sense o f the  business 
th e  Corstar has con tribu ted  to  the  accident by  her 
negligence.’

“  I  therefore fin d  b o th  vessels to  blam e.”
I  understand the judge ’s decision to  be th a t  the 

fa ilu re  o f those in  charge o f the  Eurymedon to  
id e n tify  the  Corstar as a vessel a t anchor in  the 
fa irw a y  was in  p a rt caused b y  the  negligence o f 
those in  charge o f the Corstar in  so anchoring her 
th a t  she go t in to , and was a llowed to  rem ain  in , 
a pos ition  in  w h ich  no vessel nav iga ting  Long Reach 
w ou ld  expect her to  be, and caused those on the 
Eurymedon to  fa il to  id e n tify  the  m eaning o f her 
ligh ts . H a v in g  regard to  the  express find ings o f 
the learned judge, I  do n o t feel i t  necessary to  
consider in  any d e ta il the  numerous cases c ited  to  
us b y  M r. Carpmael fo r the  appellants. I  th in k
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the  judge ’s fin d in g  o f b o th  vessels to  blame was in 
accordance w ith  th e  evidence, and his judgm en t 
o ugh t n o t to  be d isturbed.

I  th in k  the  law  aris ing o u t o f w h a t is usua lly  
called the Davies v .  M ann  p rinc ip le  m ay be stated 
as fo llows :

(1) I f ,  as I  th in k  was the  case in  Davies v . Mann  
(1842, 10 M . &  W . 546), one o f the  parties in  a 
comm on law  action  a c tu a lly  knows from  observa
t io n  the negligence o f th e  o ther p a rty , he is solely 
responsible i f  he fa ils  to  exercise reasonable care 
tow ards the  negligent p la in tif f .

(2) R u le  N o. (1) also applies where one p a rty  
is n o t in  fa c t aware o f the  o ther p a r ty ’s negligence 
i f  he could b y  reasonable care have become aware 
o f i t ,  and could, b y  exercising reasonable care, 
have avoided causing damage to  the  o ther negligent 
p a rty .

(3) The above rules a p p ly  in  A d m ira lty  w ith  
regard to  co llisions between tw o  ships as th e y  app ly  
where the  question arises in  a common law  action.

(4) B u t i f  the  negligence o f bo th  parties to  the 
lit ig a tio n  continues r ig h t up to  the m om ent o f the 
collis ion, w hether on land  o r on sea, each p a rty  
is to  b lam e fo r the  co llis ion and fo r  th e  damage 
w h ich  is the  resu lt o f the  continued negligence o f 
bo th .

(5) I f  the  negligent ac t o f one p a rty  is such as to  
cause the  o ther p a rty  to  make a negligent m istake 
th a t  he w ould  n o t otherw ise have made, then  b o th  
are equa lly  to  blame.

In  m y  judg m e n t the  present case comes w ith in  
the 4 th  and 5 th  rules above stated. Rules 1 to  4 
have been established beyond question b y  the 
long line  o f cases c ited  b y  M r. Carpmael fo r the 
appellants.

There has been no case before the  present 
expressly based on rule 5, b u t I  th in k  ru le  5 is a 
necessary co ro lla ry  to  ru le  4, and i t  is im p lic it ly  
invo lved  in  the  decision o f the  co u rt in  Dowell v . 
General Steam Navigation Company (1855, 5 L . T . 
Rep. 146 ; 5 E . &  B . 195), w h ich  was approved in  
The Volute (126 L .  T . Rep. 425 ; (1922) 1 A . C. 
129, a t p . 138) in  the  decision o f the P r iv y  Council 
in  B ritish  Columbia Electric Railway Company 
Lim ited  v .  Loach (113 L .  T . Rep. 946 ; (1916)
1 A . C. 179), and in  the  decision o f the House o f 
Lords in  Swadling v . Cooper (143 L .  T . Rep. 732 ; 
(1931) A . C. 1).

F o r these reasons I  th in k  th a t  the  decision o f 
B u c k n ill, J . was r ig h t, and th a t  th is  appeal should 
be dismissed w ith  costs.

Slesser, L.J.— In  th is  case, w h ich has arisen 
o u t o f a co llis ion  between tw o  vessels in  Long 
Reach, R iv e r Thames, sh o rtly  a fte r 6 a.m. on 
th e  6 th  January , 1937, i t  is n o t d ispu ted  th a t  the 
v essel, th e  Corstar, a t the  tim e  o f the  casualty, 
was a t anchor, and the  learned judge has found 
th a t those in  charge o f  her were lack ing  in  good 
seamanship in  a llow ing  her to  lie  a th w a rt the  r iv e r  
in  a ve ry  unusual pos ition  ; im proper and danger
ous from  the  p o in t o f v iew  o f tra ffic  up and down. 
The learned judge  accepted th e  evidence o f the 
P ilots o f several vessels who had succeeded, some 
w ith  great d iff ic u lty , in  passing the  Corstar, th a t 
instead o f com p ly ing  w ith  th e  p ractice  in  Long 
Reach o f anchoring to  th e  sou thw ard  o f m id - 
ehannel so th a t  large vessels proceeding up  and 
down r iv e r  cou ld  pass to  th e  no rth w a rd , th e  Corstar 
was ly in g  w ith  her whole leng th  to  the  n o rth  o f 
nud -rive r, and across the  fa irw a y  in  such a position  
th a t  she was obs truc ting  a large p a rt o f the  fa irw ay  
used b y  tra ffic  up and down the  r iv e r. Sub ject 
to  th is  condem nation, the  learned judge  has found 
th a t the Corstar was e xh ib itin g  anchor ligh ts
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w hich  com plied w ith  the  by-law s, and th a t  she 
was n o t to  blame in  th a t  respect, b u t th a t  she was 
negligent in  th a t  there  was no necessity w hatever 
fo r  her to  be in  th a t  dangerous place, and th a t  she 
had a ve ry  ind iffe ren t anchor w a tch— a man who 
a pparen tly  d id  n o t realise th a t  the  vessel was 
a th w a rt the  r iv e r  o r take  steps to  p reven t i t .  This 
was the  negligence found  on the  p a rt o f the 
p la in tiffs .

As to  the  defendants, the  owners o f  the 
Eurymedon, she, the  learned judge  said, was 
neg ligently  navigated in  th a t there  was a fa ilu re  
on th e  p a rt o f those in  charge o f the  Eurymedon to  
id e n tify  the  anchor ligh ts  o f the Corstar as such, 
in  tim e  to  avo id  the  co llis ion. The reason w hy 
th e y  d id  n o t id e n tify  the  lig h ts  u n t i l  th e y  were 
com para tive ly  close to  the  Corstar, he finds, was 
because th e y  were n o t expecting to  see a vessel 
anchored in  th is  pos ition  and were n o t looking  
o u t fo r  o r expecting to  see the  anchor ligh ts  o f a 
sh ip ly in g  across the  fa irw a y  there. F in a lly , on 
th is  head, he th in k s  th a t  those in  charge o f  the 
Eurymedon became aware, o r should have become 
aware, o f th e  ligh ts  ahead w h ich  proved  to  be 
those o f  the  Corstar, a t a distance in  ample tim e  to  
avo id  the collis ion w ith  her, and th a t  th e y  d id  n o t 
take  any action  u n t i l  the  h u ll o f the  Corstar was 
sighted a t 650ft. because th e y  d id  no t realise u n t il 
th e y  saw the  h u ll th a t  the ligh ts  were the  r id in g  
lig h ts  o f a vessel a t anchor a th w a rt th e  fa irw ay .

The learned judge on these find ings came to  the 
conclusion th a t  b o th  vessels were to  blame and th a t 
the  negligence o f the Corstar in  ta k in g  up her 
pos ition  con tribu ted  to  the  fa ilu re  o f those in  charge 
o f the Eurymedon to  take  p roper action, and th a t  
th is  negligence o f  the  Corstar was so wrapped up 
w ith  and p a rt o f the  negligence o f the Eurymedon 
as to  compel h im  to  say th a t  in  the  o rd in a ry  
common sense o f the  business, the  Corstar con
tr ib u te d  to  the  accident b y  her own negligence.

In  these circumstances, th e  causal argum ent no t 
un fam ilia r, b u t always d if f ic u lt  to  determ ine, was 
raised b y  M r. Carpmael fo r the  appellants, the 
p la in tiffs . H e says, endeavouring to  b ring  the  case 
w ith in  the  doctrine  o f last o p p o rtu n ity , th a t  on the 
fin d in g  o f th e  learned judge such las t o p p o rtu n ity  
was w ith  the  Eurymedon, who, had she ke p t a 
p roper look-ou t, w ou ld  have seen o r ought to  have 
seen the  ligh ts  o f the  ship a t anchor, and had she 
seen them  ought to  have appreciated from  th e ir  
presence th a t  there  was a ship a th w a rt the  fa irw ay, 
in  w h ich  case she cou ld  have avoided the  vessel 
b y  passing her to  th e  n o rth  o f the reach in  th a t  p a rt 
o f the  r iv e r  w h ich  was s t i l l  unobstructed. He 
invokes the w e ll-know n  a u th o r ity  o f Davies v . Mann  
(10 M . &  W . 546), to  the  effect th a t  where an 
accident arises th ro u g h  the  com bined negligence 
o f tw o  persons the  lia b il i ty  is on h im  w ho had last 
o p p o rtu n ity  o f avo id ing  the  accident.

In  Davies v . M ann, i t  is n o t clear, as I  read the 
case, w hether th e  d riv e r  o f the  defendants’ wagon 
w h ich  ran against the  p la in t if f ’s fe ttered  ass d id  
o r d id  n o t see the  donkey. I  th in k  from  th e  ju d g 
m ent o f Parke, B ., a t p . 549, th a t  i t  was found th a t 
he p robab ly  d id  so see the ass, though too  late. 
On the  o ther hand, in  Butterfield v . Forrester (11 
East. 60), the  p la in tif f ,  w ho was r id in g  a t a tim e  
when there was lig h t enough to  discern an obstruc
tio n  100 yds. d is ta n t, rode v io le n tly  and d id  no t 
observe it ,  the  evidence being th a t  i f  he had n o t 
ridden  ve ry  ha rd  he m ig h t have avoided the 
obstruc tion . In  the  language o f B ay ley , J . : “ I f  
he had used o rd in a ry  care he m ust have seen the 
obs truc tion .”  As against th is  v iew , th e  learned 
judge, as I  have said, in  th is  case, has found in  
effect th a t  there  was here such a con tinu ing
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negligence on the p a rt o f the p la in tiffs  as to  make 
i t  p roper to  say in  the  language o f L o rd  B irk e n 
head in  The Volute (1922, 1 A . C. 129, a t p . 145), th a t 
there does n o t seem to  be a suffic ient separation o f 
circumstance between the  negligent nav iga tion  o f 
the one ship and th a t  o f the  o ther to  make i t  r ig h t 
to  tre a t the  negligence o f the  one as the  sole cause 
o f the collis ion.

In  th e  present case, the  learned judge  has come 
to  the conclusion th a t  i f  th e  Eurymedon had know n 
b y  day th a t  the  Corstar was a t anchor a th w a rt the 
fa irw a y  in  ample tim e  to  avo id  her w ith o u t d iff ic u lty , 
the  fa c t th a t  i t  was an im proper place fo r  her to  lie  
w ou ld  c learly  n o t have made the  Corstar's negligence 
one o f  the  c o n tr ib u to ry  causes o f the  collis ion. 
B u t he th in k s  th a t  the  Corstar in  th is  accident a t 
n ig h t has con trib u te d  to  the collis ion b y  being in  
a place so unexpected th a t  the  Eurymedon was n o t 
look ing  o u t fo r  o r expecting to  see her anchor 
ligh ts.

I  appreciate the d iff ic u lty  th a t  was urged upon 
us b y  M r. Carpmael in  accepting th is  v iew . B o th  
in  Davies v .  M ann  and in  Butterfield v .  Forrester, 
obstructions were le ft  in  a pos ition  where th e y  were 
n o t reasonably to  be expected. Indeed, any th ing  
less lik e ly  th a n  th a t  a fe ttered  ass w ould  be found 
upon a h ighw ay i t  is d iff ic u lt to  im agine ; and were 
the m a tte r to  end here I  should have the  greatest 
d iff ic u lty  in  com ing to  the  same conclusion as the 
learned judge. The case o f T u ff  v . Warman 
(5 C. B . (N . S.) 573), supports the v iew  th a t  i f  the  
absence o f a look-ou t was negligence on the p a rt o f 
the p la in tiffs , s t ill,  i f  the  defendant also had a look
o u t and nevertheless persisted in  a course th a t 
w ou ld  in f l ic t  an in ju ry  th e y  w ou ld  be liab le  though 
the  p la in tiffs  had no look-ou t, fo r  th a t  neglect 
o f the p la in tiffs  w ou ld  n o t be the d irec t cause o f 
the  in ju ry , th a t  is to  say, w o u ld  n o t be a cause 
w ith o u t w h ich  the  in ju ry  w ou ld  no t have happened : 
(per W h item an , J .,  a t p. 586).

B u t in  the  present case, there  is ano ther ground 
fo r  asserting a con tinu ing  negligence on the p a rt 
o f  the  p la in tiffs . In  m y  view , the  p la in tiffs , b y  
fa ilin g  to  p reven t the  vessel ge tting  across the 
r iv e r  under the  p reva iling  cond itions o f w in d  and 
tid e  on the  las t o f the flood, in  th a t  th e y  had n o t 
any com petent anchor w a tch  and fa iled  to  use 
th e ir  engines fro m  the  tim e  when the  vessel s ta rted  
to  go a th w a rt as th e y  m ig h t have done, have b y  
th e ir  own negligence denied themselves the  oppor
tu n ity  o f avo id ing  the  accident, and th is  o p p o rtu n ity  
w h ich  th e y  have prevented themselves from  using 
(though th e ir  engines were ke p t handy fo r  th e  tid e  
tu rn in g  and m ain  steam had been m ainta ined  and 
the engineer was in  charge o f the engines) w ould 
had th e y  n o t been neg ligent have continued 
th ro u g h o u t th e  n ig h t up to  the  tim e  o f collis ion. 
T h is  w ou ld  appear to  be the  effect o f Loach's case 
(1916, 1 A . C. 719), where the  ra ilw a y  company 
w ou ld  have had the  last o p p o rtu n ity  o f avo id ing  
the  accident, b u t fo r  th e ir  sending o u t a car w ith  
a defective  brake ; th e  J u d ic ia l Com m ittee there  
ho ld ing  the  com pany liab le , a lthough the  las t actual 
negligence was in  the  p la in t if f ,  on the  g round th a t 
the o p p o rtu n ity  w h ich  the  ra ilw a y  com pany ought 
to  have had b u t fo r th e ir  negligence m ust be deemed 
to  be a co n tinu ing  o p p o rtu n ity . D espite some 
doubts fo rm e rly  expressed as to  th is  case, i t  now 
appears fro m  the  speech o f L o rd  W r ig h t in  McLean 
V. Bell (147 L .  T . R ep. 262, a t p . 264), th a t  Loach's 
case is to  be regarded as good law — b in d in g  upon 
th is  cou rt— a v iew  w ith  w h ich  the  o ther learned and 
noble Lo rds associated themselves.

I n  the  resu lt, I  have come to  th e  same conclusion, 
though  in  p a rt fo r  d iffe ren t reasons, as the  learned

judge, th a t  in  a ll the  circumstances o f the  case 
b o th  parties to  the action are to  be held to  blame.

Scott, L.J.— In  m y  op in ion , th is  appeal should 
be dismissed. I  agree w ith  the conclusion reached 
b y  B u c k n ill, J ., th a t  b o th  vessels were to  blam e, 
and I  do n o t th in k  we should a lte r h is a pportion 
m ent. I  see no ground fo r th in k in g  th a t  in  ho ld ing  
b o th  vessels to  blame he acted on any w rong v iew  
o f the  law , and I  am  satisfied th a t  the  evidence 
a m p ly  w arran ted  his find ings o f fac t. As has been 
po in ted  o u t in  b o th  the  judgm en ts  a lready 
delivered, the  appeal o f the  Corstar was based on 
the  con ten tion  th a t  the  facts disclosed a Davies v .  
M ann  case, e n tit lin g  the  Corstar to  a judg m e n t th a t  
the  Eurymedon was alone to  blame.

I  w i l l  s tate m y  views upon the  facts before I  
discuss the  question o f law . U pon m ost o f the  
facts there  was no d ispute, b u t there was one 
question w h ich  was in  d ire c t controversy, and 
ano ther w h ich  raised some degree o f doub t. T he  
con troversy tu rned  on an a tta c k  b y  witnesses from  
the Eurymedon upon the Corstar's anchor ligh ts  
as being in su ffic ie n tly  b r ig h t to  sa tis fy  ru le  14 
o f the  Thames by-law s. The learned judge , 
however, w ent in to  the  evidence w ith  great care, 
believed the  Corstar's lam p man who gave evidence 
before h im , and fin a lly  disposed o f the a tta ck  b y  
ho ld ing  th a t  the  Corstar was d u ly  e xh ib itin g  
anchor lig h ts  w h ich  com plied w ith  th e  by-law . 
T h a t find ing  was n o t contested before us. The  
question upon w h ich  there  was d oub t was as to  th e  
tim e  when the  Eurymedon in  fa c t saw the  anchor 
ligh ts  o f the  Corstar and realised w h a t th e y  were 
and w hether a t th a t  tim e  i t  was s t i l l  possible 
fo r  her b y  helm  and engine action  to  avo id  a 
co llis ion.

The language o f the  ju d g m e n t is n o t q u ite  
defin ite  on th is  p o in t, b u t as I  read th is  I  th in k  th e  
learned judge  in tended to  fin d  th a t  those on the 
Eurymedon saw b o th  the  ligh ts  o f  the  Corstar 
when the  Eurymedon was s t i l l  a considerable 
distance aw ay (a lthough  he d id  n o t say how fa r), 
b u t he says th a t  th e y  d id  n o t then  “  id e n tify  ”  
them . B y  his fin d in g  I  th in k  he m eant th a t  those 
responsible fo r  the nav iga tion  o f the Eurymedon. 
a c tu a lly  saw the  tw o  lig h ts  o f the  Corstar, bu t d id  
n o t realise th a t  th e y  were th e  anchor lig h ts  o f a  
sh ip o f  the  so rt o f  size o f  the  Corstar, ly in g  a th w a rt 
the  fa irw ay . H e  does n o t go so fa r  as to  fin d  the  
Eurymedon g u ilty  o f  a bad lo o k -o u t; indeed, he ra th e r 
goes o u t o f his w ay to  m in im ise  the  b lam e w hich 
w ou ld  n o rm a lly  a tta ch  to  the  fa ilu re  to  id e n tify  
th e  lig h ts , b y  suggesting th a t  i t  m ay  have been due 
p a r t ly  to  th e  abnorm al pos ition  o f  the  Corstar 
in  the  r iv e r, i.e., ly in g  r ig h t a th w a rt the  no rthe rn  
h a lf  o f  the  fa irw a y  and b lock ing  the usual rou te  
fo r  tra ffic — a pos ition  where no up-com ing steamer 
w ou ld  expect an anchored vessel to  be— and p a rtly  
to  the glare o f  th e  shore lig h ts  extend ing  in  a lte r
na ting  patches o f l ig h t  and d a rk  along the  n o rth  
shore up to  and past C ory ’s J e tty . H a d  th e  
learned judge  d e fin ite ly  found  th a t,  when the  
Eurymedon was f irs t w ith in  the  range o f fu l l  
v is ib i l i ty  o f  the  Corstar's lig h ts , i.e., a m ile  away, 
she then  fu l ly  realised w h a t the  Corstar's ligh ts  
were and m eant, he cou ld  h a rd ly  help ho ld ing  her 
alone to  blame, on the  reasoning o f Davies v . Mann  
(10 M . &  W . 546) and Cayzer v . Canon Company 
(9 Asp. M ar. L a w  Cas. 873 ; 52 L .  T . Rep. 361 ; 
9 A pp . Cas. 873) (second Margaret case). A nd  on 
s im ila r reasoning i f  he had found her d e fin ite ly  
g u ilty  o f  bad loo k -o u t th ro u g h o u t w ith  no ex
te n ua tin g  circumstances, and had also found  th a t 
w ith  a p roper look-ou t she w ou ld  have had ample 
t im e  and o p p o rtu n ity  to  keep o u t o f th e  Corstar's
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w ay, then  again i t  m ay be th a t  he ought to  have 
he ld  her alone to  blame— see Butterfield v . Forrester 
(11 E ast 60), to  w h ich  Slesser, L .J . has referred ; 
b u t he makes no such find ing , no r was there , in  
m y  op in ion , evidence upon w h ich  we can say th a t  
he ought to  have so found. The question, the re 
fo re , o f w h a t legal conclusion ought to  fo llow  
upon such a fin d in g  o f fa c t does n o t arise.

On the  evidence and on th e  learned judge ’s 
a c tu a l find ings o f fa c t I  cannot see how  he could 
a t t r ib u te  a l l  th e  blame to  th e  Eurymedon, o r avo id  
h o ld in g  th a t  th e  Corstar was in  p a rt responsible 
fo r  th e  co llis ion . As I  read his ju d g m e n t his 
conclusion was one o f  pure  fa c t. F ro m  th e  f irs t 
m om ent th a t  th e  Eurymedon began to  approach 
the  Corstar w ith  a v iew  to  passing up  th e  Reach 
along its  no rth e rn  h a lf, w h ich  th e  evidence showed 
to  be th e  usual tra c k  o f  vessels in  th e  fa irw a y , the  
Corstar's d isregard o f th e  ob liga tion  o f  good seaman
ship (w h ich  was a m ere ly  abstrac t o b liga tion  as 
long  as no sh ip  wanted to  pass) became a breach 
o f  pos itive  d u ty  tow ards the  Eurymedon. The 
Corstar was ly in g  in  a pos ition  w h ich  was to  the 
p ilo t  o f  th e  Eurymedon so unprecedented as to  be 
w h o lly  unexpected— and he had been a Thames 
p ilo t  fo r  t h i r t y  years ; and i t  s truck  fo u r w h o lly  
independent p ilo ts  w ith  s im ila r experience in  
ju s t  the  same way. The common-sense v iew  o f  the  
e ffect o f  th is  negligence seems to  me to  be th a t  
i t  was th ro u g h o u t the  pe riod  when th e  Eurymedon 
was approaching her down to  th e  m om ent o f 
im p a c t a con tinu ing  source o f  embarrassm ent to  
th e  Eurymedon, and, there fore , o f necessity a 
c o n trib u tin g  fa c to r fo r  w h ich  the  Corstar cannot 
escape respons ib ility .

T h a t th e  Eurymedon was also to  blame, as he ld  
b y  th e  learned judge, seems to  me obvious. Even 
assum ing, as I  do assume, th a t  he was ju s tif ie d  in  
n o t fin d in g  her g u ilty  o f bad loo k -o u t when she 
f irs t  came w ith in  th e  m in im u m  range o f  the  
Eorstar's lig h ts  under th e  by-law — one m ile—  
there m us t have been a p o in t, m uch fa rth e r from  
th e  Corstar th a n  the  650 ft. a t w h ich  th e y  began 
to  see th e  loom  o f her h u ll,  when those on the  
Eurymedon o ugh t to  have seen and id e n tifie d  her 
anchor lig h ts  ; and fro m  th a t  t im e  she came under 
a de fin ite  d u ty  to  take  helm  and engine action  in  
■order to  avo id  o r m in im ise  the  e ffect o f a co llis ion 
w ith  a sh ip  a t anchor. F o r th is  th e  Eurymedon 
■was c lea rly  to  blame. Th is negligence o f  the 
Eurymedon was fro m  th a t  t im e  a con tinu ing  
negligence, ju s t  as th e  fa ilu re  o f  th e  Corstar to  
re c t ify  he r pos ition  in  the  r iv e r  was a con tinu ing  
negligence ; and b o th  con tinued  t i l l  the  collis ion. 
I t  fo llow s th a t  each sh ip  was g u ilty  o f negligence 
tow ards the  o ther, th a t  each ship the reby  c o n tr i
bu ted  to  th e  co llis ion , and th a t  each ship m ust 
consequently be he ld  to  share the  legal responsi
b i l i t y  fo r  the  resu lt.

I  now deal w ith  the  legal argum ents addressed 
to  us. Greer, L .J . ,  has sta ted  the  g is t o f the  law  
app licab le  to  the  so lu tion  o f  cases lik e  the  present 
*n the  fo rm  o f  five  rules. H is  propositions do no t, 
as I  understand them , p u rp o rt to  be a cod ifica tion  
■°f the  branch o f law  em bodied in  Davies v . Mann, 
and the  innum erab le  cases w h ich  have e ithe r 
fo llow ed o r d istingu ished i t ; b u t o n ly  to  state 
s h o rt ly  those aspects o f  th a t  branch o f  law  w h ich  
are germane to  the  present con troversy. W ith  the 
u rs t fo u r I  agree, b u t th e  f i f th  ru le  can in  m y  v iew  
o n ly  be regarded as a s ta tem ent o f th e  legal resu lt 
o r the  facts o f  th e  present case ; and as a general 
rule i t  w ou ld , I  th in k ,  need some e labora tion  and 
q u a lifica tio n .

H u rin g  th e  hearing o f th e  appeal M r. Carpmael 
* ° r  the Corstar c ited  to  us m ost o f the  cases in

w h ich  th e  p rinc ip le  o f  Dairies v . M ann  has been 
discussed, b u t in  m y  view  the  broad feature  w hich 
results fro m  th e  cases is, a like  in  A d m ira lty  and 
a t com m on law , th a t  th e  f in a l question is one o f 
fa c t, to  be decided b y  th e  tr ib u n a l o f fac t, w ith  
due regard to  a l l  th e  circumstances o f  the  case, 
as B u c k n ill,  J .  po in ted  o u t a t  the  end o f his 
judgm en t. I  confess to  a fee ling th a t  m uch o f  the  
lit ig a t io n  w h ich  has taken  place in  th e  past upon 
th is  typ e  o f  question has arisen th ro u g h  a tendency 
to  su b s titu te  a to o  ph ilosoph ica l analysis o f 
causation fo r  a broad estim ate o f  resp o n s ib ility  in  
the legal sense. I  respec tfu lly  agree w ith  a phrase 
o f L o rd  W r ig h t in  McLean v . Bell (147 L .  T . 262, 
a t p . 264).

The decision, however, o f th e  case m ust tu rn  no t 
s im p ly  on causation, b u t on respons ib ility .

W hen a so lu tion  o f  prob lem s o f th is  ty p e  is 
sought so le ly in  term s o f causation, i t  is d if f ic u lt  
to  avo id  th e  te m p ta tio n  o f  conclud ing th a t  the 
la s t a c t o r om ission in  p o in t o f t im e  is o f  necessity 
n o t o n ly  th e  la s t l in k  in  the  cha in  o f  causation, 
b u t the  de te rm in ing  fa c to r in  the  resu lt, since 
ex hypothesi, b u t fo r  th a t  la s t l in k ,  the  resu lt w ou ld  
never have happened. B u t legal respons ib ility  
does n o t necessarily depend o n ly  on the  la s t lin k . 
Th is  is especially so in  m a ritim e  collis ions, ju s t 
because in  th e  behaviour o f  large vessels th e  effect 
o f  a g iven cause m ay fo r  phys ica l reasons con tinue  
in  opera tion  fo r  a long  tim e , o r m ay n o t show its e lf 
a t a ll t i l l  a fte r  a considerable in te rv a l o f t im e . 
A n d  i f  th e  cause was set in  operation b y  negligence, 
i t  w il l  n o t lose th a t  characte ris tic  m ere ly  th ro u g h  
the  lapse o f  t im e . U n t i l  some o ther person comes 
“  in to  range,”  as i t  were— I  inc lude  th e  personified 
ship o f A d m ira lty  parlance— the  d u ty  o f p roper 
nav iga tion  is doubtless abstrac t, fo r  a breach o f  i t  
affects no one ; b u t, as was said b y  A n g lin , J . in  the 
ju d g m e n t quoted w ith  app rova l b y  L o rd  Sumner 
in  B ritish  Columbia Electric Railway Company 
Lim ited  v . Loach (113 L .  T . Rep. 946 ; (1916) 1
A . C. 719, a t pp. 726-7) on th e  emergency happen
ing  the  abstrac t ob liga tion  becomes a concrete 
d u ty  tow ards the  person affected b y  i t .  In  th a t  
case the  action  was b y  the  a d m in is tra to r o f the  
estate o f a m an w ho had been k ille d  b y  a t ra in  a t 
a leve l crossing. The deceased was found  b y  the  
ju r y  to  have co n trib u te d  to  the  accident b y  his 
own negligence, nam ely, in  crossing w ith o u t look ing  
ou t, b u t th e y  also found  th a t  th e  reason th e  brakes
man fa iled  to  stop the  tra in  was th a t  b y  an te rio r 
negligence o f th e  com pany’s servants th e  brake was 
in  a defective cond ition . In  his ju d g m e n t A n g lin , J . 
said (pp. 726-7) :

“  B u t there  is a class o f cases where a s itu a tio n  o f 
im m in e n t p e ril has been created e ithe r b y  the  jo in t  
negligence o f b o th  p la in t if f  and defendant, or, i t  
m ay  be, b y  th a t  o f the  p la in t if f  alone, in  w hich, 
a fte r  the  danger is o r should be apparent, there  is 
a period o f t im e , o f some percep tib le  du ra tion , 
d u rin g  w h ich  bo th  o r e ith e r m ay endeavour to  
a v e rt the  im pend ing  catastrophe. . . .  I f ,  n o t
w ith s ta n d ing  th e  d ifficu ltie s  o f  th e  s itu a tio n , 
e fforts  to  avo id  in ju ry  d u ly  made w ou ld  have been 
successful, b u t fo r  some self-created incapac ity  
w h ich  rendered such efforts inefficacious, the 
negligence th a t  produced such a state o f d is a b ility  
is n o t m ere ly  p a rt o f  the  induc ing  causes— a rem ote 
cause o r a cause m ere ly sine qua non— i t  is, in  v e ry  
t ru th ,  the  e ffic ient, the  p rox im a te , the  decisive 
cause o f th e  incapac ity , and there fo re  o f the 
m ischief. . . . Negligence o f a defendant incapaci
ta t in g  h im  fro m  ta k in g  due care to  avo id  the  
consequences o f  th e  p la in t if f ’s negligence, m ay, in  
some cases, though  a n te rio r in  p o in t o f t im e  to  
the  p la in t if f ’s negligence, cons titu te  ‘ u lt im a te  ’



176 ASPINALL’S M ARITIM E LAW CASES.

Ct, of App.] The Umtali. [Ct. of App.

negligence rendering the  defendant liab le  n o tw ith 
standing a fin d in g  o f  co n tr ib u to ry  negligence o f  the  
p la in tif f .  . . . ”

The P r iv y  Council approved th a t  passage, saying 
th a t  “  on th e  facts o f  th e  present ease, th e  above 
observations a p p ly  and are correct ” ; and th e  
House o f Lo rds have subsequently recognised th a t  
P r iv y  Council decision as consonant w ith  Eng lish  
law . In  Loach's case th e  P r iv y  Council he ld  th a t  
i t  was th e  com pany’s negligence w h ich  was the  
effective cause o f  the  accident. A  comparable and 
n o t in frequen t illu s tra tio n  o f the  co n tinu ing  
character o f  m a ritim e  negligence is defective 
steering gear, fo r  w h ich  m any ships have been held 
to  blame in  the  A d m ira lty  C ourt. In  such cases the 
negligence o ften  happens before the  voyage begins.

The idea th a t  the  la s t ac t o f  negligence is neces
sa rily  o r even presum ably to  be regarded as “  the  
effic ient, p rox im a te , o r decisive ”  cause o f the  
co llis ion, im p u tin g  a lega l conclusion o f  sole 
respons ib ility , was rejected b y  L o rd  B irkenhead in  
his op in ion  in  The Volute (126 L .  T . R ep. 425 ; (1922) 
1 A . C. 129, a t pp . 141 to  144). H e  there  po in ted  
o u t th a t  the re  are m an y  cases where th e  tw o  
negligences— o f p la in t if f  and defendant— are no t 
synchronous b u t successive ; and y e t th a t  in  these 
cases i t  m ay  be r ig h t  fo r  th e  co u rt to  h o ld  bo th  
parties to  blam e, because on th e  broad comm on- 
sense v ie w  b o th  co n trib u te d  to  th e  result.

T h a t locus classicus is so m uch quoted th a t  I  
ven ture  a pa ren the tica l note in  o rde r to  ca ll 
a tte n tio n  to  w h a t is, I  th in k , a p r in t in g  e rro r on 
p. 143, as i t  s lig h t ly  affects th e  ru n  o f  th e  sentence. 
The penu ltim a te  paragraph should a pparen tly  have 
been p rin te d  as p a rt o f  th e  preceding sentence, 
fo llo w in g  on a semi-colon, and n o t as a separate 
paragraph a fte r  a fu l l  s top. The noble E a rl was 
re fe rring  to  cases where a decision o f one alone to  
blame w ou ld  be ju s tif ia b le  ; he, however, observes 
th a t  “  i t  w ou ld  be d if f ic u lt  to  fin d  an instance o f 
such a decision, b u t m any decisions w i l l  be found  
o f b o th  to  b lam e.”  A n d  on p . 144 he says in  effect 
th a t  where “  a clear lin e  ”  cannot be d raw n there 
are cases in  w h ich  th e  tw o  acts come so closely 
together, and th e  second a c t o f negligence is so 
m uch m ixe d  up  w ith  the  sta te  o f  th ings b rought 
about b y  th e  f irs t act, th a t  th e  p a r ty  secondly 
neg ligent, w h ile  n o t he ld  free fro m  blam e under 
The Bywell Castle (4 Asp. M ar. L a w  Cas. 2 0 7 ; 41 
L .  T . R ep. 747 ; (1879) 4 P . D . 219) ru le , m ig h t, 
on th e  o th e r hand, invoke  th e  p r io r  negligence as 
being p a rt o f th e  cause o f  th e  co llis ion  so as to  make 
i t  a case o f co n trib u tio n . A n d  th e  M a ritim e  Con
ventions A c t w ith  its  provis ions fo r  nice q ua lifica 
tio n s  as to  th e  quantum o f  b lam e and th e  p roportions 
in  w h ich  co n trib u tio n  is to  be made m ay  be taken  
as to  some e x te n t dec la ra to ry  o f  th e  A d m ira lty  
ru le  in  th is  respect.

I  ven tu re  to  add tw o  fin a l observations. The 
f irs t is th a t  th e  regim e o f  the  p ro p o rtio na l ru le  has 
freed th e  A d m ira lty  C ourt from  an undue te m p ta 
t io n  to  shu t its  eyes to  m in o r degrees o f negligence, 
in v o lv in g , as was o ften  the  case under the  ha lf-and- 
h a lf  ru le , an u n ju s t degree o f pun ishm en t. The 
second is th a t  th e  s p ir it  o f  th e  p ro p o rtio n a l ru le, 
in  m y  op in ion , calls fo r  th e  so rt o f w ide v ie w  o f 
jo in t  resp o n s ib ility  w h ich  L o rd  B irkenhead  th o ug h t 
r ig h t.  Indeed, his L o rd sh ip ’s rem ark  about the 
p ro p o rtio n a l ru le  w h ich  I  have quo ted  seems ra th e r 
to  support w h a t I  have ju s t  said. Such a v ie w  o f 
the  p ro p o rtio n a l ru le  has a fu rth e r  advantage. I  
believe i t  w ou ld  be consonant w ith  the  ju r id ic a l 
a tt itu d e  and practice  o f o the r na tions w ho are 
parties to  th e  Collis ion Convention to  w h ich  legis
la tiv e  e ffect was g iven in  E ng land  b y  ou r A c t o f 
1911. The ob jec t o f  th a t  convention  was to  effect

a step tow ards the  in te rn a tio n a l un ifica tio n  o f 
m a ritim e  law , and th e  p ro p o rtio n a l ru le  was a 
m ost im p o rta n t feature  o f  i t .  The m aintenance o f  
u n ifo rm ity  in  the  in te rp re ta tio n  o f a ru le  o f  law  
a fte r its  in te rn a tio n a l adop tion  is ju s t as im p o rta n t 
as th e  in it ia l rem ova l o f divergence, b u t  never easy 
to  achieve. F ro m  m y  experience o f th e  v iews o f 
con tin en ta l ju r is ts  a bou t the  p ro p o rtio n a l ru le , I  
feel sure th a t  th e  broad v ie w  o f the  p ro p o rtio n a l 
ru le  is th e ir  v ie w  ; and, i f  we m a in ta in  i t  here, we 
shall hope to  preserve th a t  in te rn a tio n a l u n ifo rm ity  
w h ich  was th e  ob jec t o f th e  Convention on Collisions 
a t Sea. I  do no t, o f course, suggest th a t  we should 
ju d ic ia lly  m ou ld  E ng lish  law  b y  reference to  fore ign 
p ractice  ; b u t  th a t  we should in  a b ranch  o f law  
covered b y  in te rn a tio n a l convention  preserve 
u n ifo rm ity  is an obvious advantage, i f  i t  is ju d ic ia lly  
possible.

In  the  present case, there  was on the  p a rt o f 
each ship a breach o f good seamanship, w h ich, as 
soon as the  Eurymedon came w ith in  range o f th e  
Corstar, became a breach o f de fin ite  d u ty  b y  th e  
one to  th e  o ther. On the  p a rt o f the Corstar, the  
breach was a com b ina tion  on the  one hand o f 
in it ia l carelessness in  anchoring in  such a pos ition , 
and w ith  such a leng th  o f  cable, th a t  w ith  the  
p re va iling  w in d  the  ship w ou ld  obs tru c t th a t  p a rt 
o f the  fa irw a y  w h ich  i t  was im p e ra tive ly  necessary 
should be k e p t unobstruc ted , because i t  was th e  
usual rou te  fo r  tra ff ic  b o th  up and dow n, and on 
the  o the r o f a co n tin u ing  subsequent fa ilu re  to  
correct he r pos ition . I  do n o t suggest th a t  she 
cou ld  have corrected i t  after the  Eurymedon began 
to  get “  in to  range,”  as I  ca ll i t ; b u t  there  was a 
breach o f  good seamanship in  fa ilin g  to  do i t  
earlier, th e  effect o f w h ich  cou ld  n o t be rem edied 
when r is k  o f  co llis ion  had a c tu a lly  arisen. Once 
the  Eurymedon was “  in  range,”  a d u ty  to  h e r 
arose, and the  Corstar cannot escape b lam e in  th e  
A d m ira lty  sense fo r  th e  re su lta n t co llis ion . T he  
negligence o f  th e  Eurymedon, on the  o the r hand, as 
a co n tin u ing  cause down to  th e  co llis ion  is se lf- 
ev iden t.

I  th in k  th is  appeal should be dismissed w ith  costs.
Carpmael.— The appeal and cross-appeal w i l l  

be dismissed w ith  costs ? I  ask fo r leave to  appeal. 
I t  is an im p o rta n t m a tte r  as i t  deals w ith  th is  
b ranch o f the  law .

Slesser, L.J.— W e have considered th is  m a tte r. 
W e have decided th a t  we w il l  n o t g ra n t leave to- 
appeal in  th is  ease as i t  is p r im a r ily  a question 
o f fac t.

S o lic ito rs fo r  the  appellants, the  owners o f th e  
Corstar, Ince, Roscoe, Wilson, and Glover.

S olic ito rs fo r  the  respondents and cross-appellants, 
th e  owners o f the  Eurymedon, Bentleys, Stokes, and 
Lowless, agents fo r  Alsop, Stevens, and Collin?  
Robinson, o f L ive rp o o l.

December 9, 10, 13, and  20, 1937.

(B e fo re  Greer , Slesser, a n d  Scott, L .J J . ,  
ass is ted  b y  N a u t ic a l Assessors.)

The Umtali. (a)
[T h is  decision was reversed b y  th e  House o f  

L o rds  on 15 th  Dec., 1938.—Ed .]
C ollis ion  in  S t. Clement's Reach, R ive r Thames, 

ju s t  below Stone Ness P o in t— Down-going  
vessel and up-com ing vessel approaching each 
other at high speed on- the south side o f m id -

(a) Reported by J. A. Petrie , Esq., Barrister-at-Law
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channel— P ortin g  by down-going vessel, star
boarding by up-com ing vessel— F a ilu re  to pass 
port-side to port-side— F a ilu re  o f up-com ing  
vessel, navigating  against the ebb-tide, to “  ease 
her speed o r stop on approaching . . . bend . . . ”  
P ort o f London R iver By-law s, 1914-1934, 
by-laws  4  (a ) and  33— B y-la w  4 (a ) contrasted 
w ith  by-law  36 which i t  has superseded—  
Judgm ent o f the court below reversed.

These were cross-appeals by the D . South 
A m erican L in e  L im ite d  o f Glasgow, owners o f 
the steamship C. (6863 tons gross), and Messrs.
B ., K . ,  and Co. L im ited , o f London, owners 
o f the steamship U . (8158 tons gross) fro m  the 
judgm ent o f B u c k n ill, J .  (19 A sp. M a r . Law  
Cas. 133) holding both vessels to blame in  equal 
degrees fo r  collis ion between them which occurred 
on the m orn ing o f the 16 th M a y , 1937, in  St. 
Clement's Reach, R iver Thames, o ff Greenhithe, 
about two cables below Stone Ness P o in t and  
to the north o f m id-channel. The facts as 
fo u n d  by the learned t r ia l judge and fu l ly  
adopted by the Court o f A ppea l were as fo llow s : 
The  C. was proceeding up -rive r to the south o f 
m id-channel and against the tide, which was a 
quarter ebb and o f about 1 knot's force. The
U . was proceeding down-river, fro m  the north, 
in  her own water. Each vessel was in  charge 
o f a du ly  licensed T r in i ty  House p ilo t, and up  
to w ith in  h a lf a m ile  o f the collis ion, which  
occurred to the north o f m id-channel, and about 
two cables below the bend at Stone Ness P o in t, 
was doing about 10 knots over the ground. 
A t about h a lf a m ile  apart, the U . sounded two 
short blasts, ported her wheel, and p u t her 
engines to h a lf speed ahead, the C. being then 
f in e  on the U . ’s po rt bow. The C. rep lied w ith  
one short blast and repeated that s igna l ten 
seconds later, in d ica ting  that she was directing  
her course to starboard ;  but the U .,  whose 
p ilo t  had meanwhile ordered the wheel am id
ships, very shortly afterwards again altered 
course to port. A lm ost im m ediate ly afterwards, 
the C. p u t her wheel hard-a-starboard and again  
sounded one short blast. When the vessels 
were about 1000f t .  apart, the U . p u t her 
engines f u l l  speed astern., but at co llis ion her 
speed was s t i l l  5 knots. The  C., on the other 
hand, although approaching a bend in  the river, 
d id  not reduce her speed fro m  the tim e the U . 
ivas f ir s t  round ing the p o in t up  to the tim e of 
im pact.

H eld, by the Court o f A ppea l, that by fa i l in g  to 
keep to her proper side as she came round the 
outer curve o f the bend, the U . had committed 
a fla g ra n t breach o f ru le  33  ; that but fo r  th is  
in i t ia l  error, which was the real causa m a lo ru m , 
the two vessels would have passed clear po rt to 
p o r t ; that the C., being on ly s ligh tly  on the 
wrong side o f m id-channel up  to the tim e when 
the vessels were about h a lf a m ile  apart, and in  
a pos ition  to cross the m iddle line  on to her 
Proper side by a mere touch o f starboard wheel, 
had up  to that tim e committed no breach o f 
duty to the U .  ;  that in  the absence o f evidence 
to the contrary, i t  m ust be presumed that before 
the tim e when the C. heard the U . ’ s f irs t  signal, 
V o l . X I X . ,  N .S .
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i t  was the C .’ s in ten tion  to get in to  her proper 
water w ithout de la y ; that the C. was entitled  
to expect the U . to correct her in i t ia l  error, 
especially a fter the C. had blown her a second 
one-blast signa l and the U . was seen to be 
steadying ; that had the C. stopped her engines 
she would have reduced her way very little , and  
that as the U . had altered course to starboard, 
she would have ru n  in to  the U .  (a  vessel f u l l  
o f passengers) i f  she had reversed them ; that 
but fo r  the U . ’ s sudden po rting , the necessity 
fo r  the C. to ease her speed or stop as described 
in  ru le  4 (3 ) would never have arisen, and that 
accordingly the U . m ust be held alone to blame ;
U . ’s appeal dismissed, and the C .’s appeal 
allowed.

D a m a g e  b y  Co l l is io n .
T h is  was an appeal b y  the Donaldson South 

Am erican L ine  L im ite d  o f Glasgow, the owners 
o f the  steamship Corrientes (6863 tons gross) from  
the  ju d g m e n t o f B u c k n ill, J . (19 Asp. M ar. L a w  
Cas. 133 ; 158 L .  T . Rep. 72) de livered on the 
21st J u ly , 1937, in  an action b rough t b y  them , in  the 
A d m ira lty  C ourt, against Messrs. B u lla rd , K in g , 
and Co., L im ite d , the owners o f the  steamship 
Umtali (8158 tons gross) in  respect o f a co llis ion 
between these tw o  vessels w h ich  occurred sh o rtly  
before 7 a .m . B .S .T . on the  16th M ay, 1937, in  
fine and clear weather, in  St. C lem ent’s Reach, 
R iv e r Thames, about tw o  cables below Stone Ness 
P o in t to  the  n o rth w a rd  o f m id-channel. The 
learned t r ia l  judge had held b o th  vessels equa lly  
to  blame. There was a cross-appeal b y  the  
owners o f  the Umtali. The facts in  regard to  th e  
nav iga tion  o f the vessels, as found  b y  the learned 
t r ia l  judge, were adopted b y  the  C ourt o f Appeal, 
and are fu l ly  set o u t in  th e  reserved ju d g m e n t o f 
S cott, L .J .,  w ith  w h ich  the  o ther members o f the  
cou rt concurred.

R. H . Hayward, K .C . and Owen L . Bateson, fo r  
the  owners o f th e  Corrientes.

G. St. C. Pilcher, K .C ., H . G: W illmer, and Peter 
Bucknill, fo r  the  owners o f the  Umtali.

Slesser, L.J.— The judg m e n t o f the  co u rt w il l 
be read b y  S cott, L .J .

Scott, L.J.— In  th is  case a ve ry  serious collis ion 
to o k  place between the  Corrientes and the  Umtali, 
tw o  fu l ly  laden steamships, the  fo rm er o f nearly  
7000 tons and th e  la tte r  8000 tons, in  the R ive r 
Thames in  broad d a y lig h t on a fine day in  M ay lase 
to  the  n o rth  o f m id-channel about tw o  cables below 
the  p o in t called Stone Ness on the  n o rth  bank, 
w h ich  lies opposite Greenhithe on the  south bank. 
There is a bend o f  the  r iv e r  there o f abou t seven 
po in ts  fro m  L ong  Reach in to  S t. C lem ent’s Reach. 
The co llis ion caused th e  loss o f one life , and ve ry  
grave damage to  b o th  ships. B u c k n ill,  J ., who 
tr ie d  the  case, held b o th  ships equally  to  blame. 
The Corrientes appealed asking th a t  the  Um tali 
should be he ld  alone to  blame, and the  Um tali 
cross-appealed asking th a t  the  Corrientes should be 
held alone to  blame. The m ain  cause o f  the 
co llis ion  was undoub ted ly  a fla g ra n t breach b y  the 
Um tali o f the  Thames na rrow  channel ru le , b y 
la w  33, w h ich  requires vessels bound in  opposite 
d irections to  keep to  th e ir  own starboard-hand 
side o f the  channel and pass p o rt to  p o rt. Th is  
ru le  is o f the ve ry  greatest im portance to  the  safe ty o f 
nav iga tion , and the  present case is a s tr ik in g  illu s 
tra t io n  o f  the  danger o f breaking  i t .  The ru le  is as 
fo llow s : “  E v e ry  steam vessel proceeding up  o r
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down the  r iv e r  sha ll when i t  is safe and p racticab le  
keep to  th a t  side o f m id-channel w h ich  lies on the 
starboard side o f  such vessel and when tw o  steam 
vessels proceeding in  opposite d irections the  one 
up and the  o ther down th e  r iv e r  are approaching 
each o ther so as to  invo lve  r is k  o f co llis ion th e y  
sh a ll pass p o rt side to  p o rt side unless the  special 
circum stances o f  the  case make departure  from  
th is  b y -law  necessary.”

There is ano ther ru le  w h ich  was discussed in  
th e  case, b u t  does n o t rea lly , in  ou r op in ion , a pp ly  
to  the  facts as proved  in  evidence. I t  is, however, 
conven ien t to  quote i t  here. I t  is know n as 4a , 
being a com para tive ly  recent subs titu te  o f the o ld  
Tham es ru le  N o . 36. I t  is as fo llow s : “  E ve ry  
steam vessel n a v iga ting  against the  t id a l stream 
shall, i f  necessary, in  o rder to  avo id  r is k  o f co llis ion, 
ease her speed o r stop on approaching o r when 
round ing  a p o in t o r sharp bend so as to  a llow  any 
vessel n a v iga ting  w ith  the  t id a l stream  to  pass 
ele i r  o f he r.”

F o r reasons w h ich  w i l l  appear a t  a la te r stage 
o f th is  judgm en t, i t  is m a te ria l to  notice the  precise 
change made when ru le  4a  was adopted. A r t .  36 
reads as fo llow s : “  E ve ry  steam vessel nav iga ting  
against th e  tid e  sha ll on approaching po in ts  or 
sharp bends in  th e  r iv e r  ease her speed and, i f  
necessary, stop and w a it  before round ing  so as to  
a llow  any vessel n a v iga ting  w ith  th e  tid e  to  round 
and pass clear o f he r.”

I t  w i l l  be observed th a t  under the  o ld  w ord ing  
i t  was made o b lig a to ry  on every steamer approaching 
a p o in t to  ease her speed, b u t o n ly  “  i f  necessary ”  
to  stop and w a it. In  the  new ru le  th e  perem ptory 
d irec tion  is c u t o u t a ltogether and the  d iscre tiona ry  
“  i f  necessary ”  applies to  easing speed as to  s topping 
a ltogether.

The present case also illu s tra tes  ano ther m ax im  
o f  m a ritim e  conduct. Y o u  are e n tit le d  to  assume 
th a t  th e  o ther ship w i l l  do the  r ig h t  th in g — and 
indeed i t  is y o u r d u ty  to  assume i t — u n t i l  he has 
made i t  qu ite  p la in  th a t  he is going to  do the  w rong 
th in g . P rem ature  departure  from  yo u r own d u ty , 
in  order to  avo id  the  results o f a possible w rong 
action  b y  the  o ther ship, is its e lf a source o f danger.

There was a considerable con flic t o f tes tim ony, 
b u t the  learned judge ’s judg m e n t is ve ry  clear and, 
except fo r  one o r tw o  p a rtic u la r po in ts  o f degree, 
we see no reason to  d iffe r from  any o f his find ings o f 
fac t. The collis ion occurred a t 6.55 a.m. on W h it 
Sunday, th e  16th M ay, 1937. I t  was fine and 
clear, w ith  lig h t  n o rth e rly  w ind , and the  tid e  was 
one qu a rte r ebb, force about one kn o t. The TJmtali 
was com ing down Long  Reach on her proper 
s tarboard-hand side and said th a t  as she came down 
she saw the  Corrientes over the  land  about one-and- 
a -h a lf to  tw o  m iles away. W hen she go t ju s t 
past Stone C ourt W h a rf on th e  south  bank, about 
h a lf  a m ile  above the western end o f Greenhithe, 
and s t i l l  on her s tra ig h t course down th e  reach, 
she said she observed the  Corrientes fine on her 
starboard bow, about ha lf-a -m ile  away, com ing up 
S t. C lem ent’s Reach. Th is  was an obv ious ly  untrue 
s ta tem ent. The Corrientes m ust in  those positions 
have been on her port bow. T h is  w il l  be seen a t 
once i f  the  positions are m arked  on the  cha rt and a 
ru le r la id  on. She says the Corrientes was then 
com ing up on her w rong side and apparen tly  
concluded th a t  i t  w ou ld  be convenient fo r  bo th  o f 
them  to  b reak the  ru le  and pass starboard to  
s tarboard. I  say “  convenient ”  because there was no 
shadow o f necessity, the  o n ly  excuse fo r  departing  
from  th e  starboard-hand course w h ich  the  rule 
perm its . A l l  th e  Um tali had to  do was to  fo llow  
round the  bend in  the  southern h a lf o f the  channel. 
I t  was fo r the  Corrientes to  ca rry  o u t her p a rt under

the  ru le  b y  g e ttin g  over in to  th e  no rthe rn  ha lf. 
There was any am oun t o f space and no o th e r tra ffic  
in  the  w ay.

B u t fo r w h a t we are bound to  consider were 
reasons o f mere convenience the  Um tali decided 
to  go aga inst the  ru le . She acco rd ing ly  b lew  a 
p o rt he lm  signal o f tw o  short b lasts. The p ro b a b ility  
is th a t  th is  was an in v ita t io n  to  the  Corrientes 
to  m ake an in fo rm a l ba rga in  then  and there  to  
disregard th e  ru le . W e have been to ld  in  th is  and 
o ther cases th a t  there  is an i l l ic i t  p ractice  fo r th is  
to  be done fro m  tim e  to  tim e  ; a lthough  a pparen tly  
i t  is fo r the  vessel n a v ig a ting  against the  tid e  to  
signal the  o ffer. A nyhow , i t  takes tw o  to  make a 
bargain, and we have gathered th a t  the  convention 
is never trea ted  as made unless there  is a defin ite  
acceptance b y  a tw o -b la s t signal, and th a t  i f  there 
is no accepting signal i t  is understood th a t  there 
is no barga in , and th a t  the  ru le  m ust be kep t. 
The witnesses from  the  Um tali denied any such 
in te n tio n  ; b u t i f  so, i t  leaves them  w ith o u t any 
excuse w ha tever fo r th e ir  tw o -b la s t signal. The 
learned judge  found  th a t  the  Corrientes rep lied 
w ith  a single sho rt b las t and p u t her wheel to  
s tarboard accord ing ly . T h a t signal, i f  heard by 
th e  Umtali, was a de fin ite  refusa l o f any offer to  
pass starboard to  starboard, i f  made. I t  was also 
a p la in  and deliberate p ro test against any p o rtin g  
b y  the  Um tali. W e d isapprove th is  i l l ic i t  r iv e r 
p ractice  because we th in k  i t  b o th  im proper and 
dangerous.

In  the  present case th e  witnesses from  the 
Corrientes swore th a t  th e y  d id  n o t d is tingu ish  the  
tw o  blasts, and th o u g h t i t  was a single b las t w h ich 
the  Um tali gave. Conversely the  witnesses from  
the  Um tali swore th e y  heard a tw o -b la s t and n o t a 
one-blast signal from  th e  Corrientes. The learned 
judge found  th a t, w hether heard o r n o t b y  the  
o ther ship, each ship d id  g ive the  signal to  w hich 
i t  swore, a lthough  the  o ther professed n o t to  have 
heard i t .  In  regard to  the  s igna lling  genera lly, 
the learned judge said th is  : “  In  m y  v iew  i t  is 
im possible to  come to  any sa tis fac to ry  conclusion 
as to  w h a t signals those in  charge o f each ship 
th o u g h t th e y  heard from  the  o the r ship. I  m ust 
leave th a t  aspect o f  th e  case, and i t  is an unpleasant 
aspect, w ith  m y  find ings as to  the  w h is tle  signals in  
fa c t sounded b y  each vessel, w h ich  I  have a lready 
g iven .”

The judg m e n t is so clear th a t  we th in k  i t  bo th  
unnecessary and undesirable to  p u t  fo rw a rd  any 
deta iled  account o f ou r own o f w h a t happened. 
I t  is su ffic ient i f  we state w h a t we consider to  be 
the  sa lient features.

The f irs t p o in t is th a t  in  ou r op in ion  the  sta te
m ent b y  the  Um tali th a t  when s t i l l  on her s tra ig h t 
course down L ong  Reach she had th e  Corrientes 
on her s tarboard bow was a falsehood ; we cannot 
help suspecting th a t  i t  was to ld  in  order to  give 
some co lour o f excuse fo r  her breach o f the  rule. 
W hen the  Um tali was ju s t g e tting  to  the  beginning 
o f the  bend a l i t t le  below Stone C ourt W h a rf, 
th e  Corrientes was com ing up St. C lem ent’s Reach 
on a course w h ich  the  judge found  was about
S .W .JW . m agnetic. She m ust then  have been 
s t i l l  some l i t t le  w ay below the  Low er Swanseombe 
buoy a t a distance from  the  Um tali o f  nearer a 
m ile  th a n  h a lf a m ile . The learned judge  found 
th a t the  opening signal b y  th e  Um tali was given 
when th e y  were about h a lf a m ile  a p a r t ; th a t  the 
Corrientes was then  a l i t t le  so u th o f m id-channel— i.e., 
w e ll o u t in  th e  r iv e r— and th a t  a t th a t  m om ent 
the Um tali had the Corrientes fine on her p o rt—  
n o t her s tarboard bow. W e w h o lly  accept the 
fin d in g  th a t  a t  the  m om ent o f th e  Um tali's  f irs t 
signal the Corrientes was on ly  a l i t t le  south  o f m id-
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channel because any o ther pos ition  w ou ld  be m ost 
im probable . The Corrientes had ju s t come round 
B road  Ness ; she was m aking  fo r Stone Ness ; the 
r iv e r  was e m p ty  except fo r th e  Um tali, and the 
Um tali was com ing down on th e  south side. There 
was abso lu te ly  no reason w hatever fo r  the  Corrientes 
to  do a n y th in g  b u t edge over to  her p roper side, 
a lthough  ve ry  lik e ly  keeping w e ll o u t in  th e  r iv e r 
so as to  have a co m fo rta b ly  w ide tu rn  round  the 
p o in t. I t  was her d u ty  to  get to  th a t  side in  order 
to  com p ly  w ith  b y-law  33 ; i t  was her m ost 
convenient rou te  ; and i t  is d if f ic u lt  to  see any 
reason w h y  she should linge r unnecessarily on the 
w rong side o f m id-channel. H e r rou te  o f S .W .^W . 
fro m  B road  Ness— i t  was n o t a set course as she 
was steering b y  the  land— m ay have been chosen 
in  o rder to  get room  fo r  a w ide sw ing round  the 
p o in t. B u t we are w h o lly  unable to  see any reason 
w hatever fo r  the  Um tali expecting her to  continue 
on her w rong  side.

The excuse p u t fo rw a rd  b y  the  Um tali fo r g iv in g  
th e  tw o -b la s t s ignal was, as the  learned judge 
po in ts o u t on th e  to p  o f p . 213, th a t  she had the  
Corrientes on her s ta rboard  bow  : (see he r p ilo t,  a t 
p . 109, Questions 2255 to  2261). B u t th e  Corrientes 
cou ld  n o t be on th e  Um tali's  s ta rboard  bow unless 
the  Um tali had a lready begun to  come round  the 
bend on p o rt he lm . U n t i l  her head had swung 
considerab ly to  p o rt the  Corrientes m us t have con
tin u e d  on her p o rt bow. A n d  th is  conclusion ta llie s  
essentia lly  w ith  th e  evidence g iven b y  the  independ
ent w itness, M organ, m aster o f a tu g  ly in g  o ff 
G reenh ithe : (see p. 96, Questions 1985-91).
He m a in ta ined  th a t  v iew  in  cross-exam ination : 
(p. 98, Questions 2031-37). The learned judge 
d e fin ite ly  re jected the  s to ry  o f the  Um tali having 
the  Corrientes on he r s ta rboard  bow when the 
f irs t signal was given.

I  w il l  now  read the judge ’s descrip tion  o f w ha t 
happened in  fa c t fro m  the  tim e  o f the  f irs t signal 
to  the  co llis ion. H e  prefaced i t  b y  p o in tin g  ou t 
th a t  the  speed over the  ground o f each sh ip  a t the 
c r it ic a l t im e  was 10 knots, and th a t  th a t  m eant 
closing in  on each o th e r a t  2200ft. a m inu te .

“  There is, therefore, a w ide  discrepancy as to  
the  pos ition  o f the  Corrientes com ing up  the  r ive r, 
and as to  th e  w h is tle  signals g iven  and heard by 
each vessel, and as to  the  place o f co llis ion  and as 
to  the  heading o f the  vessels a t co llis ion and as to  
the  speed o f  th e  Um tali a t the  tim e  o f co llis ion . 
A fte r  considering a ll th e  evidence and the  p ro b 
ab ilitie s  o f the  case, and a fte r discussing th e  m a tte r 
fu l ly  w ith  th e  E ld e r B re th ren , these are m y  
find ings o f  fa c t on these issues. W hen th e  Umtali 
sounded her f irs t  s igna l th e  Corrientes was com ing 
up St. C lem ent’s Reach a l i t t le  to  the  southw ard o f 
m id -r iv e r  and a l i t t le  below the  low er Swanscombe 
buoy and was steering a course o f  S.W . b y  W . 
The Um tali was com ing dow n on her p roper side a t 
a speed o f abou t 9 kno ts th ro u g h  th e  w a te r and 
was ga thering  w ay w ith  engines a t fu ll-speed ahead. 
The tw o  ships w'ere, there fo re , each do ing  about the 
same speed ove r the  ground, nam ely, 10 knots. 
W hen the  vessels were about h a lf a m ile  a p a rt the  
Um tali sounded tw o  sho rt blasts and po rted  her 
wheel, and her engines were p u t half-speed ahead. 
A t  th is  t im e  th e  Corrientes was fine on th e  p o rt 
bow o f th e  Umtali, and th e  Um tali was fine on the 
starboard bow o f th e  Corrientes, and th e  vessels 
were on headings w h ich , i f  con tinued , w ou ld  cu t 
mie ano ther a t  an angle o f  abou t 2 po in ts . The 
Corrientes answered th e  Umtali's  s ignal o f tw o  sho rt 
blasts w ith  one sho rt b last, and about ten  seconds 
a fte r her f irs t  s ignal the  Corrientes again sounded one 
sho rt b last. T h is  second signal was g iven  before 
the  Corrientes had made m uch  noticeable tu rn  to

sta rboard  under th e  sta rboard  wheel order. The 
p ilo t  o f th e  Um tali then  ordered th e  wheel am id 
ships. H e d id  n o t sound a sho rt b last, as alleged 
b y  those on th e  Corrientes. V e ry  s h o rtly  a fte r
wards, seeing th a t  the  Corrientes was tu rn in g  to  
s ta rboard  o r co n tinu ing  to  so tu rn , the  Um tali 
again a lte red  course to  p o rt. T h is  manoeuvre was 
denied b y  those in  charge o f the  Umtali, b u t I  am 
satisfied th a t  some action  was taken  on board her 
w h ich  had th is  effect— prob a b ly  b y  use o f th e  
engines as w e ll as helm . A lm o s t im m e d ia te ly  
a fte rw ards th e  wheel o f the  Corrientes was p u t 
ha rd -a -sta rboard  and one sho rt b last was again 
sounded on her w h is tle . B y  th is  tim e  th e  ships 
were app ro x im a te ly  1000ft. apa rt, and the re  
was im m in e n t r is k  o f co llis ion , bo th  engines o f  
th e  Um tali were stopped, and ve ry  s h o rtly  a fte r
w ards p u t fu ll-speed astern and the  w h is tle  was 
sounded three sho rt blasts. I t  is im possible to  
say how m uch speed was taken  o ff the  Um tali by  
reversed engines before co llis ion . I  th in k  her speed 
was subs tan tia l a t co llis ion  b u t had been somewhat 
reduced, p rob a b ly  to  about 5 kno ts, hav ing  regard 
to  the  na ture  o f the  damage. The speed o f the 
Corrientes was s t i l l  abou t 11 knots. Each vessel 
a lte red  in  a ll abou t 4 po in ts  under p o rt and 
sta rboard  wheels respective ly  from  the  tim e  
when th e  Um tali sounded her signal o f  tw o  
sho rt blasts and ported. The co llis ion  occurred 
to  th e  no rth w a rd  o f m id -r iv e r and about 2 cables 
below the  Stone Ness L ig h t,  b u t n o t so fa r over as 
th e  Corrientes' p ilo t  asserted.”

A t  p. 212 (o f the  R ecord) there  are certa in  a d d itio na l 
find ings : (see sup., a t p . 73) : “  The helmsm an 
o f the  Corrientes, whose evidence on th is  p o in t 
seemed to  me to  be re liab le, said th a t  under the 
orders o f s ta rboard  and hard-a -sta rboard  the  
vessel pa id  o ff abou t 4—5 po in ts a ltogether. I f  the  
Corrientes was heading S .W .JW . before she 
s ta rted  to  s ta rboard  th is  w ou ld  b ring  her head to  
about W . by  N . a t co llis ion . I  f in d  th a t  th is  was 
a p p ro x im a te ly  her heading a t  th e  co llis ion. The  
angle o f the  b low  being 6 po in ts  lead ing  a f t  on the 
Corrientes, th e  heading o f the  Um tali a t co llis ion  
was about N .E . b y  N ., and I  f in d  th a t  these were 
th e  headings o f the  tw o  ships a t co llis ion, Corrientes 
W . b y  N ., and Um tali N .E . b y  N . ”

On these find ings th e  learned judge  he ld  th e  
tw o  ships equa lly  to  blam e. W e e n tire ly  agree 
w ith  h im  as to  th e  Um tali. There was a g la rin g  
breach o f th a t  ve ry  im p o rta n t ru le  33 ; i t  W’as her 
ac t th a t  in  fa c t created a ll the  trou b le . U n t i l  the  
vessels were abou t to  pass— say w ith in  h a lf  a m ile  
o r so o f each o ther— the  Corrientes was c o m m ittin g  
no breach o f d u ty  to  th e  Um tali. She was on ly  
s lig h tly  on the  w rong side o f m id-channel a t th a t  
tim e , and was in  a pos ition  b y  a mere touch  o f 
s ta rboard  w’heel (w h ich  a t  her speed w ou ld  have 
the  m axim um  effect) to  cross the  m iddle  line  on to  
her p roper side, so th a t  i f  the  Um tali had k e p t to  
her p roper side, as she came round  the  ou te r curve 
o f the  bend, the  tw o  vessels w ou ld  have passed w e ll 
clear p o rt to  p o rt. In  a d d itio n  to  th a t  in it ia l 
e rro r— w h ich  was th e  rea l causa malorum— the  
learned judge  found  the  Um tali g u ilty  o f a t least 
th ree  o ther acts o r omissions w h ich  were w rong. 
I t  is n o t necessary to  dw e ll on them  fu rth e r.

B u t was th e  Corrientes to  blame also ‘t In  our 
v iew  she was no t. W ith  th e  m om entum  o f her 
great mass a t I I  kno ts th ro u g h  th e  w ate r, s topp ing  
her engines, as we were advised b y  our assessors, 
w ou ld  have reduced her w ay ve ry  l i t t le ,  possibly 
a k n o t and a ha lf. T o  have reversed w ou ld  in  
th e ir  op in ion  m ere ly  have m eant the  Corrientes 

\ runn ing  in to  the  Um tali— a ship fu l l  o f passengers—
I instead o f being ru n  in to  b y  th e  Um tali. O u r
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question and th e ir  answer, so fa r as re levan t to  
th is  p o in t, were as fo llow s :

(Q.) “  Assume th a t the  Corrientes was proceeding 
up r iv e r  a t a speed o f 11 kno ts  in  about m id  stream  
on a course o f about S .W .JW . m agnetic, could she 
(when the  vessels were h a lf a m ile  a p a rt) b y  reversing 
(instead o f crossing to  th e  n o rth w a rd  a t fu l l  speed) 
have avoided co llid in g  w ith  the  Um tali ? ”

(A .) “  On the  assumption th a t  Um tali a ltered 
course to  p o rt as accepted, and Corrientes reversed 
her engines, we are o f op in ion  th a t  a co llis ion  w ould  
p ro b a b ly  have taken  place b y  Corrientes s tr ik in g  
the  starboard side o f Um tali— observing th a t  the 
action  o f Corrientes reversing her tu rb in e  engines 
w ould  no t be ve ry  effective in  reducing her speed 
in  so short a tim e, and w ou ld  have the  effect o f 
can ting  her head to  s ta rboard.”

We p u t to  them  a fu r th e r  question, b u t th e ir  
answer to  the f irs t question made i t ,  in  ou r view , 
irre le va n t ; and we d id  n o t discuss i t  fu rth e r w ith  
them . The question and answer were as fo llow s : 

(Q.) “  I f  the  Corrientes was in  fac t engaged in 
g e tting  closer to  the  no rthe rn  side o f the  channel, 
was i t  safer fo r her to  reverse when she f irs t  saw 
th a t  the Um tali was a lte rin g  course to  p o rt, or 
to  keep her speed u n t i l  the  fin a l p o rtin g  b y  the 
U m tali a fte r steadying ? ”

(A .) “  In  the  circumstances sta ted we consider i t  
was safer fo r her to  reverse her engines.”

Perhaps th e y  m eant th a t  reversing a t e ithe r stage 
was dangerous, though  less so a t the  earlier stage.

B u t a p a rt from  th e  advice o f th e  assessors, we 
th in k  there  is a legal g round fo r n o t ho ld ing  the 
Corrientes in  fa u lt. H e r d u ty  was to  do eve ry th ing  
possible to  pass clear p o rt to  p o rt. B u t fo r  the 
sudden p o rtin g  o f the  Um tali the  necessity 
described in  the  ru le  w ou ld  never have arisen. 
A fte r  the  p o rtin g  o f the  Um tali i t  was too  la te  fo r 
the ru le  to  have any app lica tion .

In  the  circumstances we feel bound to  presume 
in  the  absence o f evidence to  th e  co n tra ry  th a t 
before the  tim e  when the  Corrientes heard the  
Um tali's  f irs t  signal i t  was a lready her, in te n tion  
to  get in to  her p roper w a te r w ith o u t delay. The 
fac t, i f  i t  was a fac t, th a t  she m is took th a t  signal 
fo r  a single b la s t w ou ld  be n o t u n n a tu ra l i f  she 
was a lready on the  w ay  across th e  r iv e r  tow ards 
her proper w ate r. The m om ent she saw the 
Um tali was n o t s tarboard ing, b u t po rtin g , she 
blew  a second one-blast signal— w ith in  10 seconds 
o f the firs t. Then the  Um tali was seen (by  her 
masts) to  be steadying, a manoeuvre w h ich  provoked 
and jus tified  the  inference th a t  she had abandoned 
her design o f p o rtin g . Then she suddenly repeated 
her w rong manoeuvre when i t  was too  la te  fo r 
a n y th in g  to  be done. The r ig h t v iew  is, we th in k , 
th is  : th e  Corrientes was en title d  to  expect the 
Um tali to  correct her b lunder, especially a fte r the 
Corrientes had b low n her second cne-b last signal 
10 seconds a fte r the  f irs t, and the  Um tali was seen 
to  be steadying. There had been no th ing  w rong 
in  the  Corrientes' speed u n t i l  then  ; and when the 
need fo r reversing arose i t  was then  to o  la te, as 
we are satisfied on the  advice o f ou r assessors, 
th a t  i t  w ou ld  have m eant the  passenger ship being 
run  down. The best chance then  was to  hard-a- 
s ta rboard  and continue a t fu l l  speed.

W e, therefore, th in k  th a t  the  Corrientes should 
be held free from  blame, the  Um tali held alone to  
blame ; the  appeal o f th e  Corrientes a llowed w ith  
costs here and below and the  cross-appeal dismissed 
w ith  costs. The Corrientes' damage w il l  be referred 
to  the  reg is tra r and m erchants.

T h a t is the  ju d g m e n t o f the cou rt, as Slesser, 
L .J . has in tim a te d , b u t Greer, L .J . desires to  add 
th is  observation : “  I  concur in  the judgm en t

a fte r considerable hes ita tion  and doubt, w h ich  has 
n o t y e t been e n tire ly  rem oved. M y  doubt, however, 
is n o t s trong enough to  ju s t ify  me in  d iffe rin g .”

Slesser, L.J.— H a v in g  regard to  the  obser
va tions o f Greer, L .J .,  I  should say th a t  I  do n o t 
share the  d o u b t w hich he has expressed, b u t I  agree 
exa c tly  w ith  the  reasons and conclusions as stated 
b y  S cott, L .J .

W illmer.— I  ask yo u r Lordsh ips fo r  leave to  
appeal to  the  House o f  Lords ?

Slesser, L.J.-—Yes, we g ra n t you  leave in  th is  
case.

Solic ito rs fo r the  owners o f the  Corrienles, 
W illiam  A . Crump and Son.

S olic ito rs fo r  the  owners o f the  U m tali, Rotterell 
and Roche.

HIGH COURT OF JUSTICE.

K I N G ’S B E N C H  D IV IS IO N .

Thursday, February  3, 1938.

(B e fo re  Branson, J .)

Kawasaki Kisen Kabushi Kaisha v. Bantham  
Steamship Company Lim ited. (No. 1.) (a)

[Th is  decision was affirm ed b y  th e  C ourt o f 
A ppeal on 22nd J u ly , 1938, post, p. 233 .— E d .]

Charter-party— Construction— Paym ent o f h ire—  
Paym ent to be made m onth ly in  advance—  
H ire  at rate per ton deadweight— Deadweight 
not ascertained— Owners' c la im  to w ithdraw  
vessel.

A  charter-party provided that the charterers should 
pa y  fo r  the use and h ire  o f a sh ip  at a rate per 
ton on deadweight, that the paym ents should 
be made m onth ly in  advance, and that i f  the 
payments were not pu nc tua lly  made the owners 
m ight w ithdraw  the vessel fro m  the service o f  
the charterers.

When the f ir s t  month’s h ire  became due, the dead
weight had not been ascertained. The 
charterers fa ile d  to pa y  the h ire  in  advance, and  
the owners thereupon re-took possession o f the 
ship.

Held, that, as i t  was impossible fo r  the charterers 
to know how much they had to pa y  u n t il the 
owners in fo rm ed them what the deadweight was, 
there must be im p lie d  in  the charter-party a 
term that the deadweight must be ascertained 
before the h ire  became payable, and, therefore, 
that the charterers were not in  default, although 
load ing had begun before they tendered the hire.

Sp e c ia l  case sta ted b y  an um p ire  on  a reference 
in vo lv in g  the  construc tion  o f a ch a rte r-p a rty . The 
ch a rte r-p a rty , w h ic li was a tim e  cha rte r, p rovided 
th a t  th e  charte re rs should p a y  fo r  th e  use and hire 
o f the ship a t  a ra te  per to n  on d e a d w e ig h t; th a t  
the  paym ents fo r  h ire  should be made in  London  in  
cash m o n th ly  in  advance ; and th a t  i f  th e  paym ents 
were n o t p u n c tu a lly  made the owners shou ld  be a t

(a) Reported by V. R. Aronson, Esq., Barrister-at-Law.
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l ib e r ty  to  w ith d ra w  the sh ip  fro m  the  service o f the  
charterers.

The ship a rr ive d  a t he r load ing  p o rt on the  13th 
A p r il,  1937. The  charterers ’ agent accepted her and 
requested the  cap ta in  to  begin load ing  a t once, 
w h ich  he d id . A  w r it te n  certifica te  o f d e live ry  was 
d raw n  up  on th a t  day, b u t was n o t signed u n t i l  
the  15th A p r il.  N o  s ta tem ent o f  the  sh ip ’s dead
w e igh t had  been de live red  b y  the  owners to  the  
charterers.

On the  14th A p r i l  the  owners app lied to  the 
charterers in  London  fo r  th e  f irs t  m o n th ’s h ire. 
N o t hav ing  received i t  b y  th e  15th A ugust, th e y  
gave notice  on th a t  da y  w ith d ra w in g  th e  sh ip  fro m  
hire. L a te r  on the  same da y  the  charterers tendered 
a cheque fo r  th e  h ire  w h ich  was n o t accepted. The 
charterers now  su b m itte d  th a t  th e  owners had no 
r ig h t to  w ith d ra w  th e  ship fro m  h ire , on th e  g round 
th a t  no h ire  became due u n t il the  owners had 
n o tifie d  th e m  o f th e  deadw eight, and  also on o ther 
grounds, w h ich , in  the  v iew  w h ich  the  learned 
judge  to o k  o f the  case, d id  no t become m ate ria l.

A. T. M ille r, K .C . and C yril M ille r  fo r  the  sh ip 
owners.

S ir Robert Aske, K .C . and W. L . M cN a ir  fo r  the 
charterers.

Branson, J.— T h is  is an appeal b y  w a y  o f case 
stated fro m  a decision o f tw o  a rb itra to rs  and an 
um pire  w ho decided th a t  the  respondents, the  
owners, were n o t e n tit le d  to  w ith d ra w  th e ir  ship, 
the Nailsea Meadow, fro m  w o rk  under a tim e  
c h a rte r-p a rty  da ted  the  2nd June, 1936, and  made 
between the  cla im ants and themselves.

The facts are, o f course, fu l ly  set o u t in  the  
special case, b u t fo r  the  purposes o f m y  ju d g m e n t I  
th in k  th e y  m ay  be m ore s h o rtly  s ta ted  as fo llows. 
Clause 5 o f  the  case set o u t th e  m a te ria l parts  o f 
the ch a rte r-p a rty  under w h ich  i t  was agreed th a t 
the ship “  estim ated about 8,950 tons deadweight 
capac ity  . . . ac tua l deadw eight and cub ic to  be 
ascertained fro m  bu ilde rs ’ y a rd ,”  was to  “  proceed 
across the  A t la n t ic  in  ba llast to  p o rt o f  d e live ry ,”  
" u ie l i ,  b y  a subsequent arrangem ent, became the 
Port o f  H ouston  in  Texas. The ch a rte r-p a rty  w ent 
on fu r th e r  to  p rov ide  th a t  “ th e  said owners agree 
o le t and the  said charterers agree to  h ire  th e  said 

v essel fro m  the  tim e  o f d e live ry  fo r  tw elve 
oalendar m onths ’ ’— and clause 4 o f th e  Charter- 
P a rty  p rov ided  : “  T h a t the  charterers shall pay 
0r the  use and h ire  o f the  said vessel 3s. 9d. per 
°n  on deadw eight as ascertained on de live ry  from  
udders’ ya rd , B r it is h  s te rling  per calendar m on th  
n and fro m  the  da y  o f her de live ry  as aforesaid and 

j  . and  a fte r  the  same rate  fo r  any p a rt o f  a m on th  
continue u n t il the  hour o f  the d a y  o f  her 

/ “ 'l iv e ry .”  Then clause 5 p rov ided  : “  Paym ent 
the  said h ire  to  be made in  London in  cash 

Or0nth ly  in  advance, and fo r  th e  la s t h a lf m onth , 
an Part  ° f  same, th e  approx im a te  am ount o f h ire 
is t  Ŝ 0UM  same n o t cover the  actual t im e , h ire 
, to  be p a id  fo r  the  balance da y  b y  d a y  as i t  
b;/ r < ' s  due, i f  so requ ired b y  the  owners, unless 
o th  ®ua,ant ee o r deposit is made b y  the charterers 
o f  f rWise> f i l i n g  th e  punc tua l and  regu lar paym ent 
be ¡lre  .o r bank guarantee . . . the  owners shall 
ger a t l ib e r ty  to  w ith d ra w  the  vessel fro m  the 
o f t i f 6 ^ le charterers ” — and the  la s t sentence 
7 a h a t clause reads : “  D e liv e ry  to  coun t from  
W riti* ° n w o rk in g  d a y  fo llo w in g  th a t  on w h ich  
re . n notice has been g iven  before 4 p .m ., b u t i f  
onr. UC<̂  k y  charterers, load ing  to  commence a t 

c, such tim e  to  coun t as h ire .”  
e vessel a rr ive d  a t H ouston  on the  m orn ing  o f

Tuesday, the  13th A p r il,  1937, and a t the  request 
o f  the  charterers ’ agent a t H ouston, a Captain 
W ynne a ttended on board fo r  th e  purpose o f 
c e rtify in g  the  am ount o f bunkers and fresh w a te r on 
board and o f passing the  vessel as f i t  to  load. The 
ce rtifica te  o f the  am ount o f bunkers and w a te r on 
board  was necessary because th e  charterers had 
agreed to  pay fo r  such am ounts as were found  to  
be on board the  sh ip  when she was handed over, 
and certificates were g iven to  th e  effect th a t  the 
ship was f i t  to  load and c e rtify in g  the  to ta l quantities  
o f fu e l o il and w a te r on board. The special case finds 
in  clause 10 : “  A t  th e  same tim e  as th e  said 
certifica te  o f fitness to  load  was issued, M r. S. A . 
D un lap , o f  Texas T ranspo rt, accepted the  said 
vessel on beha lf o f  the  c la im ants, and requested 
the  cap ta in  o f the  said vessel to  commence load ing 
a t once, and agreed w ith  the  cap ta in  th a t  th e  said 
vessel should be considered as hav ing  been delivered 
a t 3 p.m . on the  13th A p r i l . ”  N ow , th a t  having  
been done, load ing  commenced a t 3 p.m . on the 
13th A p r il.  The con ten tion  o f the  owners is th a t 
a t th a t  m om ent the  ship had been delivered and 
h ire  had  begun to  run . N o  paym ent was made in  
respect o f th e  chartered h ire  o f  the ship u n t i l  the  
a fternoon o f the  15th A p r il,  and a t th a t  tim e  
the  London agents o f  the  charterers tendered a 
cheque fo r  the  f irs t m on th ’s h ire  less an am oun t o f
4501., w h ich  had  to  be deducted b y  reason o f the 
fa c t th a t  the  sh ip  w en t to  H ouston  instead o f  to  the  
o rig ina l p o rt w h ich  was specified in  th e  charte r- 
p a rty , and as to  w h ich  no question arises. T h a t 
was refused upon the  g round th a t  i t  was o u t o f 
t im e  and th a t  th e  owners in tended to , and in  fa c t 
then  and there  d id , w ith d ra w  the vessel fro m  the 
service o f  the  charterers. The question is w hether, 
in  those circumstances, th e y  were e n tit le d  so to  
w ith d ra w  her. The a rb itra to rs  have fo u nd  th a t  
th e y  were no t, and though  th e y  have stated the 
facts v e ry  com ple te ly, th e y  have not, as indeed 
there  was no need th a t  th e y  should, s ta ted the 
grounds upon w h ich  th e y  have come to  the  con
clusion th a t  the  owners were n o t e n title d  to  w ith 
d raw  the  ship.

The w a y  the  case is p u t on beha lf o f  the  owners is 
th is . F irs t  o f  a ll, i t  is said th a t  de live ry  o f the 
ship was taken  a t 3 p.m . on the  13th A p r il,  and i t  ¡s 
said th a t  under the  ch a rte r-p a rty  the  f irs t m on th ’s 
h ire  became due in  advance, and, there fore , should 
have been p a id  before d e live ry  was taken, and 
th a t  i t  n o t hav ing  been p a id  before de live ry  was 
taken, the  charterers had  fa iled  in  the punctua l 
and regu lar paym en t o f h ire  w ith in  the  m eaning 
o f  clause 5, and consequently th a t  the  owners were 
a t l ib e r ty  to  w ith d ra w  the  vessel fro m  the service 
o f the  charterers.

The objections taken  b y  the  charterers to  the 
case so p u t fo rw a rd  are, f irs t, th a t  under the  tru e  
construc tion  o f clause 5 “  de live ry  ”  w ith in  the  
m eaning o f the  ch a rte r-p a rty  does n o t take  place 
u n t il 7 a.m. upon the  w o rk in g  da y  fo llow ing  th a t  
upon w h ich  a notice o f readiness is g iven, and as, 
in  th is  case, no notice o f readiness was g iven u n t il 
the  15th A p r il,  th a t  paym ent o f  the  chartered hire 
d id  n o t become due u n t il 2 p.m . in  London upon 
the  16th A p r il,  and b y  th a t  tim e  a tender had 
been made. I t  is also said th a t  the  clause in  the  
ch a rte r-p a rty  re la ting  to  punctua l and regu lar 
paym en t has no app lica tion  to  th e  firs t m on th ’s 
paym en t o f h ire . I t  is also said th a t  when one 
finds a w ord  like  “ p u n c tu a l”  in  a com m ercial 
docum ent i t  does n o t mean “  punctua l ”  b u t i t  
means som ething more elastic— som ething g iv in g  
an op tion  to  pa y  w ith in  tw o  o r th ree  days o f the  
named date. F in a lly , on beha lf o f th e  charterers,
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i t  is said th a t  upon the  tru e  construc tion  o f th is  
ch a rte r-p a rty  the  o b lig a tio n  to  pay h ire  cou ld  no t 
arise, and d id  no t arise, u n t i l  th e  owners had 
in fo rm ed  the  charterers o f the  am ount o f the 
actua l deadw eight w h ich  was ascertained upon 
de live ry  fro m  the  bu ilders ’ ya rd . T h a t is p u t 
upon th e  g round  th a t  a lthough  there  is no such 
p rov is ion  in  the  ch a rte r-p a rty  i t  fo llow s b y  neces
sary im p lica tio n  because u n t i l  th e  owners have 
in fo rm ed  the  charterers o f the  deadw eight capacity , 
i t  is im possible fo r  th e  charterers to  know  how 
m uch th e y  have to  pay, th e  am ount w h ich  th e y  
have to  pay be ing 3s. 9d. per to n  on th e  deadw eight 
as ascertained on de live ry  fro m  th e  bu ilde rs ’ ya rd .

N ow  as, in  m y  v iew , th e  las t p o in t is re a lly  the  
p o in t w h ich  is decisive o f th is  case, I  propose to  
deal w ith  i t  f irs t. The a u th o r ity  upon w h ich  I  am 
asked to  im p ly  in to  th is  ch a rte r-p a rty  a te rm  th a t 
paym en t is n o t to  become due u n t il th a t  in fo rm a 
tio n  has been g iven to  the  charterers, is the case 
o f  M akin  v . Watkinson (L . R . 6 E x . 25). T h a t 
case arose upon a question between a lessor and a 
lessee. There was a covenant in  th e  lease b y  the  
lessor to  keep in  repa ir the  m a in  walls, m ain  
tim bers , and roofs o f the  demised premises. The 
co u rt he ld in  th a t  case th a t  there  m ust be im p lied  
in to  th a t  con tra c t a te rm  th a t  the  ob liga tion  to  
repa ir cou ld  o n ly  arise a fte r notice had been given 
th a t  repa ir was needed. The grounds upon w h ich  
the  co u rt made th a t  im p lica tio n  have an app lica tion  
w h ich  is p e rfe c tly  general to  a ll contracts, as i t  
seems to  me, and w h ich  is in  no w a y  confined to  
con trac ts  as between lan d lo rd  and tenan t. I t  is 
expressed b y  Channell, B . (a t p. 27) in  the  fo llow ing  
language. R e fe rrin g  to  the  case o f Vyse v. 
Wakefield, he says there  : “  I t  is to  some ex ten t an 
a u th o r ity , fo r  i t  w arran ts  the p roposition  th a t, 
when a covenant w ould , accord ing to  th e  le tte r, 
be an unreasonable one, words n o t inconsistent 
w ith  the  w ords used m ay  be in te rpo la ted  to  give 
i t  a reasonable construction . T h is  proceeds on 
the assum ption th a t  the  con trac ting  parties were 
reasonable men, and in tended w h a t was reason
able ” — and B ram w ell, B . la te r on in  th e  same 
case says : “  I f  we look to  th e  reason o f  th e  rule, 
i t  is th a t  when a th in g  is in  the  knowledge o f the  
p la in tif f ,  b u t th e  defendants can o n ly  guess or 
speculate about the  m a tte r, then  notice is 
necessary.”  N ow  i t  is said th a t  th is  is n o t a case 
in  w h ich  any im p lica tio n  o f an ob liga tion  to  give 
notice is necessary to  the  p roper fu lf ilm e n t o f the 
con tra c t. I t  appears to  me th a t  i f  th e  parties are 
s tand ing  upon th e ir  s tr ic t  r igh ts , there  m ust be an 
o b liga tion  upon the  owners to  g ive to  the  charterers 
the  ac tua l deadw eight w h ich  was ascertained on 
de live ry  fro m  th e  bu ilde rs ’ y a rd  because the 
am oun t fo r  w h ich  th e y  have to  make o u t th e ir  
cheque is, and can o n ly  be, ascertained on the  
basis o f  th e  knowledge o f th e  ac tua l deadweight. 
I t  is said th a t  there  is no need to  im p ly  a te rm  
th a t  the  owners should g ive th a t  in fo rm a tio n  before 
th e ir  r ig h t  arises to  receive the  m oney because 
there  are o the r ways in  w h ich  th e  charterers 
m ig h t have found  o u t w h a t the  deadweight 
capac ity  was. I  do no t th in k  th a t  in  look ing  
a t a con tra c t o f th is  k in d  in  o rde r to  see w h a t is 
the  fa ir  im p lica tio n  to  be made, one can have 
regard to  such possib ilities as th a t  an app lica tion  
to  the  bu ilders b y  th e  charterers m ig h t have led 
to  d iscovery o f  th is  figure  ; o r th a t  when Captain 
W ynne w en t on board he m ig h t have asked to  see 
the  deadw eight scale and ascertain i t  fo r  h im self. 
I  th in k  there  m ust be im p lie d  in to  th is  con trac t 
an ob liga tion  upon th e  owners to  in fo rm  the 
charterers o f th a t  w h ich  was w ith in  th e ir  knowledge

and n o t w ith in  the  knowledge o f the  charterers, 
nam ely, th e  correct am oun t o f deadweight capacity, 
in  order to  enable th e  charterers to  p u t themselves 
in to  a pos ition  to  discharge th e ir  ob liga tion  to  pay 
the  chartered h ire . N o  such com m unica tion  was 
made u n t il a fte r  th e  date w h ich  th e  owners re ly  
upon as the  date when th e y  were e n tit le d  to  w ith 
d raw  th e  ship fro m  the  service o f the  charterers, 
and upon th a t  g round I  th in k  th a t  th is  award m ust 
be supported.

A  good deal o f  a rgum ent has been d irected  to  
th e  o th e r po in ts  in  the  case, and I  th in k  th a t  i t  is 
o n ly  r ig h t, there fore , a lthough  I  th in k  th a t  the 
p o in t w ith  w h ich  I  have a lready dea lt w ith  is 
su ffic ien t to  decide the  case, th a t  I  should express 
m y  v iew  upon th e  o the r m atte rs  w h ich  have been 
argued before me.

W ith  regard to  these po in ts , the  f irs t to  be dea lt 
w ith  is the  a rgum ent th a t  n o tw ith s ta n d in g  w h a t 
to o k  place on th e  13 th  A p r i l  a t H ouston, th a t  is to  
say, n o tw ith s ta n d in g  th a t  the  agent o f the 
charterers asked to  have th e  ship handed over to- 
h im , and th a t  the ship was handed over to  h im  
and load ing  commenced a t 3 p .m . on the  13th A p r il,  
by  reason o f the  fa c t th a t  th e  cap ta in  concluded 
th a t  d e live ry  hav ing  been taken  no notice  o f  read i
ness was requ ired , the  period o f tw e lve  m onths p ro 
v ided  fo r  b y  th e  cha rte r commenced. In  m y  v ie w  
i t  commenced a t 3 p .m . on the  13th A p r il,  and I  
fa il to  fo llo w  the  force o f  the  a rgum ent w h ich  
suggests th a t  upon the  tru e  construc tion  o f the 
la s t paragraph o f  clause 5 o f the  ch a rte r-p a rty  th e  
period does n o t commence u n t i l  7 o’c lock in  the  
m orn ing  a fte r the  notice  o f readiness has been 
g iven . I t  seems to  me th a t  the  words, ”  b u t i f  
requ ired  b y  th e  charterers load ing  to  commence a t 
once, such t im e  to  coun t as h ire ,”  is an a lte rn a tive  
p rov ided  b y  the  cha rte r to  the  g iv in g  o f  the  no tice . 
The business o f  i t  is th is , th a t  when the  ship a rrives, 
the  ship can p u t upon th e  charterers the  ob liga tion  
to  take  de live ry  b y  g iv in g  th is  notice. T hey g ive  
no tice  a t  4 p .m . and then , w he ther th e  charterers 
take  d e live ry  o r no t, a t  7 a.m . on the  n e x t w o rk in g  
day th e  period  begins to  run  ; b u t, on th e  o th e r 
hand, the  charterers m ay be ve ry  anxious to  get 
possession o f  th e  ship, and then  there  is th e  a lte rna 
t iv e  th a t  th e y  can come and ask fo r  i t ,  and i f  th e y  
come and ask fo r  i t ,  i t  is to  be handed over a t once, 
and load ing  is to  commence a t once. B u t then, o f 
course, w ith  the  comm encement o f th e  load ing  
commences th e  period  o f the  cha rte r and the 
o b liga tion  to  pay chartered h ire . The v ie w  w h ich  
has been taken  o f th is  case, as i t  seems to  me, leads 
to  a somewhat rid icu lous  pos ition . The charterers 
say “  the  pe riod  o n ly  commenced a t 7 a.m. on 
th e  16 th  because the  cap ta in  o n ly  gave us no tice  
a t  3.55 p .m . on the 15 th .”  The case finds th a t  the 
cap ta in  o n ly  gave th e  notice  because th e  charterers ’ 
agents asked fo r  i t  and n o t because he w anted i t .  I  
cannot see any business m an can have any no tion  
th a t  there  is an y  need to  g ive  a notice  o f readiness 
when th e  ship is a lready being loaded as ha rd  as i t  
can be b y  th e  charterers, and th a t  seems to  me to  be 
unp ra c tica l and absurd.

I  th in k ,  therefore, th a t  upon the  tru e  cons truc tion  
o f th is  c h a rte r-p a rty  i t  p rov ided  fo r  the  de live ry  
o f  the  ship to  be g iven, i f  the  charterers so wished, 
before the  e xp ira tio n  o f a notice  o f  readiness. I n  
th is  case th e y  to o k  th a t  a lte rn a tive  and th e  period 
o f  the  tw e lve  m onths commenced a t 3 o ’c lock on the  
13 th  A p r il.

T h a t being so, th e  n e x t question is : Is  the re  
a n y th ing , a p a rt fro m  the  question w h ich  I  have 
a lready dea lt w ith , to  p reven t the  o b lig a tio n  to  p a y  
h ire  fro m  a ris ing  also upon th a t  day. I t  is said 
th a t  the  p rov is ion  as to  paym en t o f h ire  in  advance
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does no t a p p ly  to  the  f irs t in s ta lm en t and in  support 
o f  th a t  tw o  cases have been c ited  to  me : f irs t, the  
case o f Nova Scotia Steel Company Lim ited  v . 
Sutherland Steam Shipping Company Lim ited  (5 
Com. Cas. 106), w h ich  was decided b y  B igham , J ., 
as he then  was, and the  o the r was th e  case o f 
Budd and Co. L im ited  v . Johnson Englehart and Co. 
Lim ited  (2 L lo y d ’s L is t  R eports 27), w h ich  was 
decided b y  Roche, J ., as he then  was. N o  words 
o f  m ine are needed to  emphasise the  a u th o r ity  
o f  those tw o  learned judges in  com m ercia l m atte rs. 
In  those cases th e y  had the  cha rte r-pa rties  before 
them , and upon those charte r-parties , w e igh ing  one 
w ord  w ith  another, th e y  came to  ce rta in  conclusions, 
and I  have ano ther c h a rte r-p a rty  before me w h ich  
is n o t expressed in  th e  same language a lthough  here 
and there  you  can p ic k  o u t a w ord  o r tw o  o f the  
same k in d . I t  seems to  me th a t  i t  is m y  d u ty  to  
construe th e  ch a rte r-p a rty  before me lo o k in g  a t 
the  language w h ich  is used in  i t ,  and n o t to  t r y  
and p u t on to  phrases in  i t  language w h ich  o ther 
learned judges have th o u g h t should p ro p e rly  be 
P ut on s im ila r phrases in  d iffe re n t settings, b o th  
o f  language and o f su rround ing  circumstances. I t  
is n o t as i f  e ith e r o f  those learned judges had la id  
dow n a n y th in g  as a general p ropos ition  ; th e y  were 
dec id ing  the  in d iv id u a l cases upon th e  language 
used and th e  collocations in  w h ich  th a t  language 
was used. I  confess I  th in k  i t  w ou ld  be v e ry  u n 
wise, and v e ry  im proper, to  t r y  and construe th is  
c o n tra c t as th o ug h  a n y  p a rt ic u la r  words w h ich  
were used in  i t  m us t necessarily have th e  same mean
in g  as those words used in  d iffe re n t settings in  
d iffe re n t contracts. I  p re fe r to  construe th is  
co n tra c t, tre a tin g  i t  as a docum ent w r it te n  in  
Eng lish , to  w h ich  the  o rd in a ry  m eaning o f o rd in a ry  
Words m ust be g iven. N ow , looked a t in  th a t  way, 
I  ask m yse lf th is  question : f irs t  o f a ll, w h a t r ig h t 
have I  to  say th a t  the  p rov is ions as to  th e  paym en t 
o f  th e  h ire  are n o t to  a p p ly  to  th e  f irs t in s ta lm e n t ? 
P la in ly , “  paym en t o f the  h ire  to  be made in  
London  in  cash m o n th ly  ”  m ust a p p ly  a ll th rough. 
Upon w h a t c r ite r io n  o f construc tion  can I  re ly  to  
say th a t  the  words “  in  advance ”  sha ll n o t be 
equa lly  app licab le  ? I t  is said th a t  there  is some 
d if f ic u lty  in  pay ing  in  advance and th a t  there  m ust 
he a d if f ic u lty  in  hav ing  the  m oney ready, because 
i t  is n o t clear when the  ship w i l l  a rrive . The 
answer to  th a t  again is in  the  la s t paragraph o f 
clause 5 o f th e  ch a rte r-p a rty , w h ich  says th a t  i f  
the ship is ins is tin g  upon de live ry  com m encing i t  
has to  g ive  its  notice, and then  there  is fro m  4 p.m . 
?n the  one day u n t i l  7 a.m. on the  n e x t w o rk in g  day 
*u w h ich  paym en t in  advance can be made. I f  
d ie  o ther l im b  o f  th a t  sentence is to  be operated, 
then the  charterers who are going to  ask fo r  de live ry  
° i  the  ship can go w ith  th e ir  m oney in  th e ir  hands 
and pa y  i t  before th e y  take  de live ry . I  see no 
reason, there fore , fo r  decid ing th a t  whereas the  
Provision th a t  paym en t is to  be made in  London 
■u cash should a p p ly  and th e  ve ry  n e x t words in  
the same sentence should n o t app ly . I  th in k , 
therefore, th a t  the  con tra c t p rovides fo r  paym ent 
»»advance, even o f the  f irs t  in s ta lm en t.

Then i t  is said th a t  even th o ug h  th a t  m a y  be the  
®ase, the  p rovis ions about l ib e r ty  to  w ith d ra w  
uPon fa ilu re  to  pa y  p u n c tu a lly  and re g u la rly  
cannot a p p ly  to  the  f irs t in s ta lm en t. A ga in  I  
, ,  to  see th e  d if f ic u lty .  I t  is argued, I  suppose, 

»at a paym en t m ay  be made id  advance i f  i t  is a 
Paym ent fo r  th e  f irs t  m o n th ’s h ire , even though  i t  is 

» t made before the  actua l m om ent th a t  the  firs t 
• „? nIh  commences. I t  m aybe , in  a sense, in  advance 
w Is p a id  a t the  end o f  the  f irs t  week o r the  second 

because qua some p a rt o f the  paym en t is 
»1 being p a id  in  advance. B u t then  one has to

lo o k  a t the  p a rt ic u la r  provis ions o f th e  p a rticu la r 
clause w h ich  is being construed, and one finds in  
th is  clause provis ions w h ich  seem to  me to  emphasise 
th e  r ig id ity  o f the  w ord  “  pun c tu a l ”  in  a m anner 
w h ich  makes i t  im possible to  construe i t  as loosely 
as I  am  urged b y  the  charterers to  construe it .  I  
see no reason fo r  supposing th a t  there  was to  be 
more la x ity  in  the  f irs t m on th  th a n  there  was to  be 
in  th e  las t m on th , p a rt ic u la r ly  hav ing  regard to  
the  fa c t th a t  clause 5 o f  the  ch a rte r-p a rty  says : 
“  P aym ent o f  the  said h ire  to  be made in  London  
in  cash m on th ly , in  advance, and fo r  th e  la s t h a lf 
m on th  o r p a rt o f the  same th e  approxim ate  am ount 
o f h ire , and should same no t cover the  ac tua l tim e  
h ire  is to  be pa id  fo r  the  balance da y  b y  da y  as i t  
becomes due.”  Therefore, these parties are p ro 
v id in g  there  th a t  when th e  cha rte r is com ing to  an 
end and there  is an odd b it  o f  t im e  s t i l l  to  run , 
perhaps because the  ship is la te  o r  because she has 
n o t fin ished load ing  o r som ething o f th a t  k in d , 
da y  b y  day th is  h ire  has to  be pa id  in  advance. I  
f in d  i t  impossible, in  a clause w h ich  contains th a t  
p rov is ion , to  say th a t  a t th e  beginning th e  parties 
were so careless as to  when the  m oney was to  be 
pa id  in  advance th a t  th e y  never in tended th a t  any 
paym ent in  advance should be necessary a t a ll 
w ith  regard to  the  firs t ins ta lm en t, or, th a t  i f  i t  was, 
th e y  d id  n o t m in d  w he ther i t  was pa id  a t the  end 
o f th e  f irs t week o r the  second week o r the  th ird  
week— and i f  so, w h y  n o t a t the  end o f  th e  fo u rth  
week, w h ich  w ou ld  make i t  in  arrear. W hatever 
m ay  be the  v ie w  on o ther contracts w ith  d iffe ren t 
language, I  cannot see upon th is  con trac t any 
means o f  extend ing  th e  m eaning o f  the  w ord 
“  pun c tu a l ”  in  the  w a y  I  am  asked to  extend  i t  in  
the  present case. I  suffer under th e  same d iff ic u lty  
in  th a t  respect as L o rd  Shaw o f  D un fe rm line  d id  
in  th e  case o f  Maclaine and others v . Gatty and 
another ((1921) 1 A . C. 376, a t p. 393) where he says, 
“ M y  L o rd , m y  m ind  cannot com prehend the  
e la s tic ity  o f p u n c tu a lity  ; I  know  o f no m ethod  
o f construction  o f  a con tra c t b y  w a y  o f  con trad ic tion  
o f i t . ”

Therefore, on those grounds i t  appears to  me 
th a t  i f  these owners had g iven to  th e  charterers the  
in fo rm a tio n  w ith  regard to  the  deadw eight capacity, 
w h ich  th e y  should have done under the  charte r- 
p a rty , and done th a t  on d e live ry  fro m  the  bu ilde rs ’ 
ya rd  as th e  cha rte r provides th a t  th e y  should do, 
th e y  w ou ld  have been e n tit le d  to  w ith d ra w  the 
ship upon th e  g round th a t  the  charterers had 
fa ile d  in  th e ir  ob liga tions under clause 5 o f the 
cha rte r and had g iven  rise to  the  ow ner’s l ib e r ty  
to  w ith d ra w  th e  vessel w h ich  th a t  clause confers 
upon them  in  th e  circumstances the re in  m entioned, 
bu t, as I  have a lready said, i t  appears to  me th a t  
th e  fa ilu re  to  le t th e  charterers know  w h a t was the  
deadw eight capac ity , and there fore  the fa ilu re  to  
p u t  them  in  a pos ition  to  fu l f i l  th e ir  o b liga tion  to  
pa y  in  advance, has rendered i t  im possible fo r  the  
owners to  w ith d ra w  the  vessel. Therefore, the 
conclusion o f  th e  aw ard as expressed in  par. 27 
th e re o f is, I  th in k ,  correct.

Award upheld.

Solic ito rs : fo r  th e  shipowners, Ince, Roscoe, 
Wilson, and Glover, fo r  Allen, Pratt, and Geldard, 
C a rd iff ; fo r  th e  charterers, Thomas Cooper and Co.
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COURT OF APPEAL.

M a rch  1 and  2, 1938.

(B e fo re  G r e e r , Sl e s s e r , a n d  Cl a u s o n , L .J J . )

E. Tim m  and Son Lim ited v. Northumbrian 
Shipping Company Lim ited, (a )

[Th is  decision was a ffirm ed  b y  th e  House o f 
I,o rd s  on 8 th  M ay, 1939.— E d .]

Contract fo r  carriage o f goods— Loss o f sh ip  and  
cargo by strand ing— D evia tion  to obtain coal—  
L ia b il i ty  o f shipowners— Canada W ater Car
riage o f Goods A ct, 1910 (R . S. C., 1927, 
c. 207), ss. 6. 7.

The owners o f a steamship, which loaded a cargo 
o f wheat at Vancouver fo r  carriage to H u ll,  
intended the sh ip  to proceed to St. Thomas 
and coal there, but on the way, although the 
ship d id  not encounter abnorm al weather, i t  
was fo u n d  that she had not sufficient coal to 
reach that po rt, and a deviation was made in  
order to obtain coal at Jam aica. W h ile  on 
the way to Jam a ica the sh ip  stranded, and  
both sh ip  and cargo were to ta lly  lost. The b il l 
o f lad ing  issued by the owners w ith  respect to 
the cargo incorporated the Canada W ater 
Carriage o f Goods A ct, 1910, under which a 
shipowner transporting merchandise fro m  
Canada is  excused fro m  lia b il ity  fo r  loss or 
damage resu lting fro m  fa u lts  or errors in  
navigation i f  he exercises due diligence to make 
the sh ip  in  a l l respects seaworthy and prope rly  
equipped and supplied. On a c la im  by the 
endorsees o f the b il l o f lad ing, the court fo u n d  
as a fa c t that the sh ip  le ft Vancouver w ith  
insuffic ient coal to reach St. Thomas, and gave 
judgm ent fo r  the p la in tiffs .

Held, that the sh ip  having left the po rt o f loading  
w ith  insuffic ient coal to enable her to reach the 
end o f the f irs t  stage o f the voyage, she was not 
properly  equipped, and the owners were not 
protected by the prov is ions o f the statute 
incorporated in  the b il l o f lad ing, but were 
liable fo r  the loss o f the wheat.

T h e  V o r t ig e rn  (8 A sp. M a r. La w  Cas. 5 2 3 ; 
80 L . T . Rep. 382 ; (1899) P . 140) applied.

Decision o f M a c K in n o n , L .J .  affirmed.

Appeal from  a decision o f M acK innon, L . J ., s it t in g  
as an a d d itio n a l judge  o f the  K in g ’s Bench D iv is io n .

The appellants were th e  owners o f a steamship 
w h ich  loaded a cargo o f w heat a t Vancouver fo r  
carriage to  H u ll.  The respondents were endorsees 
o f the  b i l l  o f lad ing  re la tin g  to  th e  w heat. The 
appellants had in tended th a t  the  ship should 
proceed fro m  Vancouver to  St. Thom as and coal 
a t the  la tte r  p o rt, b u t on the  w ay, a lthough  the  
ship d id  n o t encounter abnorm a l weather, i t  was 
found  th a t  she had n o t su ffic ien t coal to  reach 
St. Thom as, and a d e v ia tion  was made in  order 
to  o b ta in  coal a t Jam aica. W h ile  on the  w ay to

(a) Reported by H . A . Palmer, Esq., Barrister-at-Law.

Jam aica th e  ship stranded, and b o th  sh ip and 
cargo were to ta l ly  los t. The respondents cla im ed 
damages fro m  th e  appellants fo r  breach o f  con tra c t 
o r d u ty  to  de live r th e  wheat. The appellants 
pleaded th a t  th e y  were p ro tected  b y  the  term s o f  
the  b il l  o f lad ing , w h ich  incorpora ted  the  Canada 
W a te r Carriage o f  Goods A c t, 1910.

B y  sect. 6 o f th a t  A c t  : “  I f  th e  ow ner o f  an y  
ship tran sp o rtin g  merchandise o r p ro p e rty  from  
a n y  p o rt in  Canada exercises due diligence to  make 
th e  ship in  a ll respects seaw orthy and p rope rly  
m anned, equipped, and supplied ne ithe r the  ship 
no r the  ow ner agent o r charte re r sha ll become 
o r be held responsible fo r  loss o r damage resu lting  
from  fa u lts  o r errors in  n a v iga tion  o r in  the  manage
m ent o f the  sh ip  . . .”  B y  sect. 7 o f th a t  A c t :
“  The ship th e  ow ner charte re r agent o r m aster 
sha ll n o t be held liab le  fo r  loss a ris ing  from  fire, 
dangers o f  th e  sea . . .  o r fo r  loss resu lting  . . . 
from  saving o r a tte m p tin g  to  save life  o r p ro p e rty  
a t sea, o r fro m  any d e v ia tio n  in  rendering such 
service o r  o th e r reasonable dev ia tion , o r from  
strikes, o r fo r  loss a ris ing  w ith o u t th e ir  ac tua l 
fa u lt  o r p r io r ity  o r w ith o u t th e  fa u lt  o r neglect 
o f  th e ir  agents servants o r employees.”

M acK innon , L .J . found  as a fa c t th a t  the  sh ip  
le f t  V ancouver w ith  insu ffic ien t coal to  reach 
St. Thom as, and held th a t  the  appellants were no t 
p ro tected  b y  sects. 6 and 7 o f  th e  Canada V  a ter 
Carriage o f Goods A c t, 1910, b u t were liab le  fo r 
the loss o f  th e  wheat.

The appellants appealed.

F . A . Sellers, K .C . and C yril M ille r  fo r  th e  
appellants.

A . T . M ille r, K .C ., S ir Robert Aske, K .C ., and 
A. J . Hodgson fo r  th e  respondents.

G reer, L.J.— This case tu rn s  on one question 
o f  fa c t and one question o f law . I t  is p rov ided  
b y  sect. 6 o f  th e  Canada W a te r Carriage o f Goods 
A c t, 1910, w h ich  was app licab le  to  th e  voyage 
w ith  w h ich  th is  appeal is concerned : “ I f  th e  
ow ner o f  a n y  ship tra n sp o rtin g  merchandise or 
p ro p e rty  fro m  any p o rt in  Canada exercises due 
diligence to  make the  sh ip  in  a ll respects seaw orthy 
and p ro p e rly  manned, equipped, and supplied, 
ne ithe r th e  ship no r th e  owner, agent o r ch a rte re r 
sha ll become o r be he ld  responsible fo r  loss o r 
damage resu ltin g  fro m  fa u lts  o r errors in  n a v iga tion  
o r in  th e  m anagem ent o f th e  ship o r fro m  la te n t 
de fect.”  T o  succeed on th a t  clause th e  appellants 
have to  m ake o u t th a t  when th e  vessel le f t  
V ancouver she was p ro p e rly  equ ipped w ith  regard 
to  th e  coal on board fo r  th e  voyage w h ich  she 
had undertaken . O rig in a lly  th a t  was to  be 
considered as th e  whole voyage fro m  Vancouver 
to  the  p o rt o f destination , b u t b y  reason o f the 
change w h ich  to o k  place fro m  sa il to  steam a rule 
was established th a t  a voyage m ig h t be regarded 
as a voyage to  be taken  in  stages, and th a t,  i f  the  
ow ner satisfied the  onus on h im  o f show ing th a t 
he had taken  su ffic ien t precautions to  see th a t  the  
vessel was adequate ly  equipped fo r  each stage, 
th a t  w ou ld  be a su ffic ien t p ro tec tion  to  h im . B u t 
The Vortigern (8 Asp. M ar. L a w  Cas. 523 ; 80 L . T . 
Rep. 382 ; (1899) P . 140) and o th e r cases m ake i t  
qu ite  c lear th a t  w h a t th e  owner has to  do is to  
m ake h is vessel p ro p e rly  equipped fo r  th e  stage 
w h ich  he has set fo r  her on he r voyage.

The question o f  fa c t to  be de term ined  in  th is  
case is, f irs t, was th e  vessel p ro p e rly  equipped w ith  
regard to  th e  coal fo r  th e  f irs t stage o f her voyage, 
w h ich  was fro m  Vancouver to  S t. Thom as ? In  
fac t, i t  is q u ite  clear th a t  she was n o t p ro p e rly
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equipped, because she cou ld  n o t get to  S t. Thomas 
as she had n o t enough coal on board to  ta ke  her 
there, and  she, there fore , fa iled  to  be p ro p e rly  
equipped fo r  th e  voyage to  St. Thom as. B u t i t  
is argued, on th e  basis o f ce rta in  evidence g iven 
before th e  learned judge  in  th e  c o u rt below, th a t  
she was p ro p e rly  equipped because she had a m arg in  
w h ich  she was e n tit le d  to  consider suffic ient, 
hav ing  regard to  th e  fa c t th a t  i f  she proved 
to  be sh o rt o f th e  necessary am oun t o f coal, she 
cou ld  have ob ta ined  some a d d itio n a l coal a t  Colon, 
w h ich  was n o t one o f  the  stages con tem pla ted  by  
th e  con trac t. I f  i t  had been established th a t  the  
w eather w h ich  she m et and cou ld  n o t have a n tic i
pated was abnorm a l weather, then  i t  m ay w e ll be 
th a t  the  learned judge  w ou ld  have been en title d , 
and perhaps bound, to  come to  th e  conclusion 
th a t  she was p ro p e rly  equipped. B u t he had to  
deal w ith  th e  question o f  seamanship, th a t  is to  say, 
w ith  the  question w h a t a p ru d e n t ow ner w ou ld  
an tic ip a te  he w ou ld  have to  encounter on the  
■voyage fro m  Vancouver, and dea ling w ith  th a t  
question, he said in  his ju d g m e n t : “  I t  is, therefore, 
the  fa c t, and the  ind ispu tab le  fac t, th a t  yo u  d id  
s ta r t  fro m  Vancouver w ith  an insu ffic iency o f 
coal fo r  th is  stage to  St. Thom as ; and i f  you  
d id  th a t,  then  you  can o n ly  escape th e  conclusion 
th a t  you  d id  n o t m ake th e  sh ip  seaw orthy in  
respect o f  bunkers i f  you  can m ake o u t th a t  there  
was a n y th in g  abnorm a l o r  unexpected o r  a n y th in g  
in  th e  w a y  o f a cataclysm  o r disaster on th is  
v ° y age.”  I  understand th e  learned judge  b y  th a t  
to  mean th a t  every  p ru d e n t ow ner should make 
Provis ion fo r  w eather cond itions w h ich  m ig h t be a 
l i t t le  m ore troublesom e th a n  he w ou ld  n o rm a lly  
expect them  to  be. H e  then  said : “  There is 
n o th ing  o f  th e  sort. There was th e  usual w in te r 
w eather in  the  P ac ific  p a rt o f th e  passage ; there  
Was th e  usual b low ing  o f  th e  trade  w inds and 
currents in  th e  Caribbean Sea. There was no th ing  
rea lly  abnorm a l in  the  voyage, and y e t th a t  w h ich  
you  to o k  ” — th a t  is, w h ich  you , th e  shipowners, 
to o k— “  was insu ffic ien t.”  F u rth e r dow n he dea lt 
M  a l i t t le  more d e ta il w ith  th e  events o f  the  voyage 
and said : “  I  have considered th is  m a tte r  and 
I  do n o t w a n t to  go in to  i t  in  g rea t de ta il. I  do 
n o t th in k  i t  has been made o u t th a t  she had more 
than  675 tons a t Vancouver. W as th a t  enough ? 
T h a t question has been debated fro m  various 
Points o f  v iew  and various aspects. Here, again, 
1 do n o t w a n t to  go in to  a ll those de ta ils . M y  
conclusion is th a t  i f  i t  be a question o f  supp ly ing  
th is  vessel a t V ancouver w ith  a suffic iency o f  coal 
to  take  he r to  St. Thom as and w ith  a reasonable 
m arg in  in  a d d itio n  to  th e  lik e ly  m in im u m  am ount 
requ ired  fo r  th a t— a reasonable m arg in  fo r  the 
contingencies to  w h ich  an y  voyage m u s t be subject

I  th in k  th a t  she d id  n o t have enough coal in  
s ta rtin g  w ith  675 tons .”  T h a t was th e  conclusion 
to  w h ich  th e  learned judge  came a fte r  g iv in g  due 
Weight to  th e  evidence called before h im .

So fa r  as th e  evidence o f th e  experts was con
cerned, i t  is q u ite  clear th a t  th e y  th o u g h t, in  
considering w he ther the re  was a suffic iency o f coal 
°  Set th e  vessel to  St. Thom as, th a t  th e  m aster, 
n beha lf o f  h is owners, was e n tit le d  to  take  in to  

consideration the  fa c t th a t  she m ig h t, i f  she found 
erself sho rt, have ob ta ined  some m ore coal a t 

h °  °?.' r® a question o f  law  to  be determ ined
y  th is  co u rt— w hether o r  n o t on th e  a u tho ritie s  
s th e y  s tand  i t  cou ld  be possible to  take  th e  v iew  

. at  th e  voyage is to  be regarded as a voyage in  
, ,°  stages to  S t. Thom as, one to  Colon and th e  

m ner fro m  Colon to  S t. Thom as. The  decision o f
e court  in  The Vortigern (sup.) appears to  me to  

P t  th e  owners in  a d ilem m a, because i f
v o l . X I X . ,  N .S.

th e y  regarded th e  voyage w h ich  th e y  were pre
p a ring  fo r  as a voyage to  St. Thom as, hav ing  regard 
to  the  k in d  o f  w eather w h ich  a p ruden t ow ner w o u ld  
a n tic ipa te , th e  obvious resu lt w ou ld  be th a t,  upon 
th e  facts, th e y  had n o t a su ffic ien t m arg in . B u t, 
on th e  o ther hand, i f  th e y  were e n tit le d  to  take  in to  
considera tion th e  fa c t th a t  th e y  cou ld  get coal a t 
Colon, then  i t  is q u ite  clear th a t  th e y  ought to  
have taken  in  coal a t Colon su ffic ien t fo r  th e  rest 
o f th e  voyage, and th e y  d id  n o t do so. On th e  law  
as i t  stands I  th in k  th a t  there  is no p o s s ib ility  o f 
decid ing  th e  question otherw ise th a n  as i t  was 
decided in  The Vortigern (sup.), w h ich  case is 
e xa c tly  in  p o in t.

I  was to  some e x te n t impressed b y  the  able and 
fo rc ib le  a rgum ent w h ich  has been p u t, under v e ry  
considerable d ifficu ltie s , b y  M r. Sellers, on behalf 
o f  th e  appellants, as in d ic a tin g  th e  v iew  th a t, ta k in g  
th e  facts as th e  learned judge  found  them , there  
was a su ffic ien t m arg in  when th e  vessel s ta rted  
fro m  Vancouver. B u t though , in  a sense, we are 
e n tit le d  to  t r y  th e  whole question o f fa c t and law  
over again, th is  being a re-hearing, one m ust 
a tta ch  the  greatest possible w e igh t to  th e  learned 
judge ’s v iew  o f  the  evidence w h ich  was called 
before h im , in c lu d in g  his refusa l to  accept the  
ca lcu la tion  w h ich  was made b y  th e  officers o f  the  
ship as to  w h a t coal the  vessel had on board in  th e  
shape o f  som eth ing w h ich  is said to  be “  up  th e ir  
sleeve.”  The learned judge  d id  n o t accept those 
witnesses as g iv in g  a re liab le  account o f the  m ethod 
o f ca lcu la tion  w h ich  th e y  adopted. I  m yse lf find  
i t  qu ite  im possible to  d iffe r fro m  th e  learned 
judge ’s conclusion in  th a t  respect.

F o r these reasons I  th in k  th a t  we are unable to  
d is tu rb  e ithe r the  learned judge ’s fin d in g  o f  fa c t o r 
h is app lica tio n  o f  th e  law  as la id  dow n in  The 
Vortigern (sup.), and I ,  there fore , th in k  th a t  th e  
appeal m ust be dismissed w ith  costs.

Slesser, L.J.— I  agree th a t  th is  appeal fa ils  fo r  
the  reasons stated b y  m y  L o rd , w h ich  I  th in k  are 
also in  substance th e  reasons sta ted b y  M acK innon, 
L .  J . w ho heard th is  case. I  propose, there fore , o n ly  
to  deal w ith  one a rgum ent o f M r. Sellers founded 
on the  Canada W a te r Carriage o f  Goods A c t, 19X0, 
w h ich  is incorpora ted , so fa r  as its  te rm s are 
concerned, in to  th is  b i l l  o f lad ing . As I  understand 
i t ,  his case under th a t  A c t  is th is  : assum ing th a t  
the re  was an o p p o r tu n ity  to  o b ta in  coal a t Colon, 
and a d m itt in g  th a t  no coal was there  ob ta ined , he 
says th a t  th a t  fa ilu re  was an act o f negligence on 
th e  p a rt o f th e  cap ta in  w h ich  there fo re  fa lls , no t 
w ith in  sect. 6, b u t w ith in  sect. 7, fo r  w h ich  the  
owners, under th e  te rm s o f th e  s ta tu te  as inco rp o r
ated in  the  b i l l  o f  lad ing , are n o t responsible. In  
m y  v iew , th a t  a rgum ent is fa llacious. W hen th e  
reasoning in  the  cases, p a rt ic u la r ly  o f The Vortigern 
(8 Asp. M ar. L a w  Cas. 523 ; 80 L .  T . Rep. 382 ; 
(1899) P. 140), to  w h ich  m y  L o rd  has referred, 
and th e  earlie r case o f Th in  and S incla ir v . Richards 
and Co. (66 L .  T . Rep. 584 ; (1892) 2 Q. B . 141), 
and m ore p a rt ic u la r ly  th e  observations o f  F ry , 
L .J .  (66 L .  T . Rep. a t p . 585 ; (1892) 2 Q. B . a t 
p. 144), are considered, they  show, as I  th in k  is 
clear, th a t  th e  law  imposes a w a rra n ty  o f  sea
w orth iness fo r  th e  en tire  voyage con tem pla ted  b y  
th e  parties, and th e  sh ipow ner ought n o t to  be 
able to  escape fro m  th is  l ia b i l i t y  b y  d iv id in g  the 
voyage in to  stages. In  o th e r words, i t  is in cu m 
ben t on th e  owner to  show, in  the  language o f 
sect. 6, th a t  he has exercised “  due diligence to  
m ake th e  sh ip  in  a ll respects seaw orthy and 
p ro p e rly  m anned, equipped and supp lied .”  I f  
he fa ils  so to  show, on the  basis th a t  he m ig h t have 
conce ivably so equipped th e  sh ip  a t  Colon— i f  th a t

B B
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were trea ted  as a second stage— and d id  no t, bis 
fa ilu re  is a fa ilu re  to  com p ly  w ith  his ob lig a tio n  to  
exercise due diligence, a lb e it th a t  th a t  fa ilu re  was 
in  fa c t due to  the  negligence o f  the  cap ta in— th a t 
is to  say, th e  fa c t th a t  th e  cap ta in  was negligent 
does n o t excuse the  ow ner fro m  the  o b liga tion  to  
exercise due diligence in  hav ing  th e  ship p rope rly  
equ ipped on th a t  second stage, assuming th a t  a 
second stage d id  s ta rt a t Colon.

Clauson, L J .— I  agree. The a rgum ent on 
beha lf o f the  appellants fa ils  to  induce in  m y  m ind  
a n y  doubts w ha tever as to  the  correctness o f the  
learned judge ’s decision on th e  facts, and  as regards 
the  law  app licab le  to  th e  case I  should be con ten t 
m yse lf to  a dop t the  s ta tem ent w ith  regard to  the 
law  in  the  learned judge ’s judgm en t.

Appeal dismissed.
S olic ito rs fo r th e  appellants, Middleton, Lewis, 

a n d  Clarke, agents fo r  Middleton and Co., Sunder
land .

S olic ito rs fo r th e  respondents, Clyde and Co.

HIGH COURT OF JUSTICE.

KING’S BENCH DIVISION.
M onday, M a rch  14 , 1938.

(Before Porter , J.)
Com pania Naviera Bachi v. Henry Hosegood 

and Son L im ited, (a)
C h a rte r-p a rty  —  Construction  —  B a rra try  —  

Crew o f sh ip  re fusing to pe rm it her to be u n 
loaded— A ct to pre jud ice o f owners.

A  charter-party provided that the sh ip  should not 
be liable fo r  loss by barra try . I n  the course o f 
a dispute w ith  the cap ta in  w ith  regard to the ir 
wages, the crew refused to allow  the sh ip  to be 
unloaded, and prevented the stevedores fro m  
approaching the cargo by disconnecting the 
suction p ipes o f the g ra in  elevator and by 
rep lacing the hatch covers.

H e ld , that the conduct o f the crew constituted 
barra try , and that the sh ip  was not liable fo r  
the loss thereby sustained by the cargo owners.

Action in  w h ich  the  p la in tiffs  cla im ed a balance o f 
fre ig h t due to  them  as shipowners from  the  defend
an ts as cargo owners. The defendants cla im ed to  
set o ff against th e  fre ig h t a sum w h ich  th e y  said 
represented damage th e y  had sustained th ro u g h  
th e  crew o f th e  ship refusing to  a llow  her to  be 
unloaded. The ship had carried a cargo o f maize 
fro m  the  A rgen tine  to  F a lm o u th  and proceeded to  
Sharpness to  be unloaded. A fte r  the  un load ing  
had proceeded fo r  some tim e  the  crew, w ho were 
d issatisfied ow ing  to  the  alleged fa ilu re  o f the  
owners to  pay them  th e ir  wages, replaced th e  hatch 
covers, disconnected the  e leva tor pipes, and refused 
to  a llow  the  un load ing  to  proceed. A f te r  some 
days an in ju n c tio n  was ob ta ined  in  the  H ig h  C ourt, 
and the  un load ing  was com pleted. I t  was found 
th a t  the  a tt itu d e  o f th e  cap ta in  in  resisting  the  
c la im  fo r  wages was reasonable.

The defendants said th a t  th e y  had suffered 
damage and been p u t to  expense b y  the  delay, fo r  
w h ich  th e  ship was responsible. T h e ir  b ills  o f

lad ing  incorpora ted  a ll the  term s o f the  charte r- 
p a rty , and the  la tte r  p rov ided  th a t  the  ship was 
n o t to  be liab le  fo r, inter alia, b a rra try . The 
question in  d ispu te  was w he ther th e  conduct o f 
the  crew am ounted to  b a rra try .

A . J . Hodgson fo r  the  p la in tiffs .
Carpmael, K .C . and H . L. Parker fo r  the  

defendants.

Porter, J.— This is a c la im  b y  a Spanish com pany 
dom ic iled , I  understand, a t B ilbao , against Messrs. 
H e n ry  Hosegood and Son L im ite d . The p la in tiffs  
I  m ay refer to  as the  ship fo r  th e  purposes o f th is  
action, because in  fa c t th e y  are carriers o f g ra in , and 
Messrs. H e n ry  Hosegood and Son L im ite d  I  sha ll 
re fe r to  as the  receivers, because th e y  are the 
persons rece iv ing under the  b i l l  o f lad ing , and 
bound b y  the  b i l l  o f lad ing  in  respect o f th a t  g ra in . 
The ship was a Spanish ship, and was on a voyage 
in  respect o f  w h ich  the  c la im  arises, ca rry in g  maize 
from  South A m erica  to  Sharpness in  th is  coun try . 
W h ile  she was on th a t  voyage, B ilbao  fe ll to  General 
F ranco ’s forces, and thereupon th e  R epublican 
G overnm ent in  Spain determ ined on th e  requ is ition  
o f any ships w h ich  th e y  cou ld  w h ich  were e ithe r 
in  a p o rt o r on th e  h igh  seas. The vessel a rrived  
a t Sharpness on th e  22nd A ugust, 1937. A lready, 
b y  the 18th A ugust, the  R epub lican  G overnm ent 
o f Spain had ind ica ted  th e ir  in te n tio n  to  requ is ition  
the  ship, and an in tim a tio n  to  th a t  effect was given 
b y  the  sh ip ’s agents in  C ard iff. On the  23rd 
A ugust, a fte r her a rr iv a l, notice  o f requ is ition  was 
g iven to  the  cap ta in  b y  a body w h ich  appears to  
have been acting  on beha lf o f the  Spanish G overn
m ent. On th e  day o f he r a rr iv a l, o r the  day a fte r, 
Seftor Sasieta came on board ; he had an in te rv ie w  
w ith  th e  cap ta in  and in d ica ted  th a t  he was the 
person representing the  Spanish G overnm ent, and 
whose orders m us t be obeyed. Thereupon the 
crew and th e  officers, i f  one m ay describe i t ,  to o k  
sides in  th e  d ispute  between the  shipowners and 
the  body requ is itio n in g  th e  ship ; th e  cap ta in , the 
ch ie f engineer, th e  second engineer, and a steward 
de te rm in ing  to  fo llo w  the  fo rtunes o f  the  owners, 
and the  rest o f th e  crew— some tw enty-seven, I  
th in k ,  in  num ber— de term in ing  to  s tand  b y  the 
R epublican G overnm ent. On the  24 th  A ugus t the 
ship was berthed  and the  Spanish Consul demanded 
the  sh ip ’s papers in  o rde r th a t  he m ig h t take  note 
o f  them . P r io r  to  her discharge on th e  23rd 
A ugus t th e  cap ta in  borrow ed 2001. fro m  his 
agents, and pa id  the  crew 21. 10s. a m on th  as p a rt 
o f th e ir  wages and allowances, th a t  sum  being 
pa id  a t an exchange o f  36.5 pesetas to  th e  £—  
th a t is to  say, th e  m en’s wages being payable  in  
pesetas th e y  received the  equ iva len t s te rling  value 
a t 36.5 pesetas to  th e  £. There was some troub le  
w ith  the  men, w ho were n o t inc lined , now  th a t  the  
ship had been taken  over, to  obey the  orders o f 
the cap ta in , b u t the  ship was berthed and discharge 
began on the  27 th  A ugust, 1937. O n th a t  da y  the 
crew ind ica ted  to  th e  cap ta in  th a t  th e y  d id  no t 
propose to  a llow  th e  discharge to  con tinue  unless 
th e y  were p a id  th e  rest o f  th e ir  wages a t th e  then  
ra te  o f  exchange.

The le tte r  is as fo llow s— i t  was addressed b y  a 
gentlem an w ho calls h im se lf the  delegate, whom  
I  am  to ld  was in  fa c t the  th ird  engineer : “  One 
hundred and ten  thousand pesetas is th e  a p p ro x i
m ate am oun t due to  us in  respect o f »vages. We 
b rin g  to  y o u r notice  th a t  i f  w ith in  24 hours from  
th is  m om ent we do n o t receive se ttlem en t o f our 
wages in  E ng lish  currency a t the  ra te  o f  exchange 
o f 45 per 11. we sha ll f in d  ourselves com pelled to  
stop the  d ischarg ing operations. W e b rin g  th is  
to  you r notice fo r  you  to  ac t accord ing ly . On(a) Reported by V. R. A ronson, Esq., Barrister-at-Law.
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behalf o f the  crew o f  the  Juan De Astigarrage,”  
and i t  was signed on behalf o f the  men b y  th is  
gentlem an. T h a t gentlem an was, as I  understand, 
o ffic ia lly  a delegate o f the  crew, and, indeed, was so 
appointed under a decree o f the  Spanish G overn
m ent. N o tw ith s ta n d in g  the  le tte r, the  men were 
persuaded to  a llow  discharge, though  th e y  said 
th a t  i f  paym en t was no t made by the  fo llow ing  
M onday th e y  w ou ld  flood the  holds and make 
trou b le  genera lly. The m ethod o f d ischarg ing a t 
Sharpness is th a t  when the ship is p u t alongside the 
hatches are f irs t removed b y  the  crew, and then  a 
suction p ipe is p u t in to  the  ho ld  and the g ra in  (in  
th is  case maize) sucked up  th ro u g h  the  pipe and 
discharged e ithe r on shore o r in to  barges. There
fore, a fte r the  f irs t ta k in g  o ff o f the  hatches the 
crew have n o t any specific ac t to  do in  reference 
to  the  discharge because when the hatches are 
p u t on a t n ig h t the  coverings are m ere ly  placed 
upon the  hatches and a ta rp a u lin  placed over them , 
and th e y  are so placed, and rem oved again the 
n e x t day b y  the  stevedores d ischarging the  ship. 
The discharge proceeded u n til M onday, the  30th, 
when i t  lasted fo r  about tw e n ty  m inutes. The 
crew asked the  stevedores how to  disconnect the 
suction p ipe, and on being to ld  how i t  was done 
the crew im m e d ia te ly  proceeded to  disconnect the 
suction p ipe, whereupon d ischarg ing ceased. The 
m aster a t once made a p ro test against the  fa ilu re  o f 
the  crew to  p e rm it the  d ischarging to  be continued. 
W o rk  then  ceased fo r  the  tim e  being, th e  m en’s 
a tt itu d e  n o t p e rm ittin g  any fu rth e r  w o rk  to  be 
done. Im m e d ia te ly  th e  w o rk  ceased, protests 
were made b y  the  receivers to  the  shipowners, and 
were declared b y  the  shipowners to  be unacceptable 
on the  g round th a t  the ship was p ro tected  against 
an y  c la im  b y  its  ch a rte r-p a rty  and the  b il l  o f 
lad ing. The agents suggested th a t  the  ob liga tion  
to  overcome th e  d iff ic u lty  in  discharg ing was fo r the 
m aster, and th a t, b y  w ay o f overcom ing i t ,  the  
m aster ought to  prosecute the  men fo r  disobeying 
bis la w fu l commands, and th e y  so suggested to  the 
master and th a t  a tt itu d e  was also taken  up by 
the receivers. The sh ip ’s agents, speaking to  the 
receivers over the  telephone, to ld  them  th a t  the 
men w ou ld  n o t a llow  the  discharge. The 
receivers’ agents, hearing th a t  the crew w ould  
n o t a llow  th e  discharge, th o u g h t th a t  th a t 
referred to  the  cap ta in , and thereupon they  
to o k  proceedings fo r  an in ju n c tio n  against the 
capta in  to  p reven t h im  from  refusing to  discharge 
the cargo. The o rig ina l app lica tion  was made on 
the 4 th  September and was against the  master 
nn ly . I t  was supported b y  an a ffid a v it b y  M r. 
W atson se tting  o u t the  m ethod  o f  d ischarg ing 
generally, and se tting  o u t the  disconnection o f the 
discharging pipes. Par. 6 is as fo llow s : “  I  am  
fu rth e r in fo rm ed b y  the  said R oberts ” -—th a t is, 
the sh ip ’s agent— “  and v e r i ly  believe th a t  the 
defendant and (or) his servants and agents th rea ten  
th a t i f  th e  said suction pipes are reconnected by  
the p la in tif fs ’ stevedores he and (or) th e y  w ill 
d isconnect them  fo r th w ith  and w il l  n o t a llow  the 
rem ainder o f the  cargo to  be discharged pending 
the se ttlem ent o f some dispute  between the 
defendant, his servants and agents, and th e  owners 
° f  the  said steamer. (7) As a resu lt th e  p la in tiffs  
continue to  be unable to  ob ta in  th e ir  maize and 
the same is being and threatens to  continue to  be 
w ith h e ld  fro m  them . The p la in tiffs  are suffering 
damage in  th a t,  inter alia, maize is liab le  to  
deteriora te  to  a serious ex ten t ” — and he ends up by 
8aym g there  are possib ilities o f a Jareach o f the  peace.

The in ju n c tio n  was granted, and i t  was served 
°h  the master. Then the  stevedores re tu rned  
again on the  7 th  September to  continue the

discharge. The men, however, said th a t  they  
in tended to  p reven t the discharge, and, in  fa c t, 
when an a tte m p t was made to  move the  hatches 
th e y  replaced the  hatches, p u t the  ta rp a u lin  o ve r 
them , and stood and sat upon the  hatches, and 
offered violence to  one m an, a mem ber o f the 
stevedores’ crew, who showed an in te n tio n  to- 
continue the discharge. The police were present 
on th a t  occasion, b u t were u n w illin g  to  go on 
board the  steamer, and were u n w illin g  to  exercise 
any a u th o r ity  over the crew unless an in ju n c tio n  
were f irs t ob ta ined  p reven ting  the  crew from  
in te rfe rin g  w ith  the  discharge. M eantim e negotia
tions had been going on between the  m aster and 
the  crew w ith  regard to  the paym en t o f  wages. 
The facts, as I  fin d  them , on the m a tte r o f wages 
are these. I t  is the p ractice  on Spanish ships to  pa y  
the  wages to  the  men a fte r a round voyage when 
th e y  re tu rn  to  Spain, and as a ru le  no trou b le  
arises from  th a t  m ethod o f pay ing  wages, no r is i t  
usual fo r  the  owners to  make any special p ro 
v is ion  fo r the  paym ent o f  wages in  a fore ign p o rt.  
I t  is qu ite  true  th a t  b y  a regu la tion  passed b y  the 
R epublican G overnm ent, and b y  the  con trac t 
between the  men and the  shipowners, the  men 
are en title d  to  receive th e ir  wages m o n th ly . In  
fac t, the  fa ilu re  to  do so leads to  no troub le . There 
is a fu r th e r  p rov is ion  o f the Spanish law  b y  w h ich  
the  f irs t 21. 10s. a m on th  is payable to  the  crew 
a t a fixed  ra te  o f  exchange, w hich, in  th is  case, was 
36.5 ; otherw ise b y  the  co n tra c t between th e  crew  
and th e  shipowners the  ra te  o f  exchange o f  the  day 
is to  p reva il. The trou b le  in  th is  case w h ich  to o k  
place between the men and the  ship was tw o 
fo ld . In  the  f irs t place, whereas n o rm a lly  the  
ship was going back to  Spain and wages w ou ld  be 
pa id  there, the shipowners were ceasing to  be sh ip 
owners a t Sharpness, and the  R epublican G overn
m en t was ta k in g  over, and there fore  the  men were 
to  some e x te n t anxious about th e ir  wages, b u t 
p r im a r ily  i t  was w ith  regard to  the rate o f exchange. 
The men, seeing th a t  there  was a p o s s ib ility  o f  
g e ttin g  some advantage fro m  th e ir  owners, and th a t 
when the R epublican G overnm ent were ta k in g  over 
the  a u th o r ity  o f the  owners th a t  p o ss ib ility  w ou ld  
n o t be so rea d ily  exercised, were determ ined also 
to  t r y  and get the  best ra te  o f exchange w hich 
in  fa c t th e y  could. The resu lt was th a t  the 
owners, as I  f in d  reasonably, had n o t made any 
special p rov is ion  fo r  the  paym en t o f  wages a t 
Sharpness, and th a t  i t  was n a tu ra l to  w a it u n t il 
the  fre ig h t was collected in  o rder to  pa y  the  men 
th e ir  wages. The men knew th a t  and were anxious 
to  get w ha t benefit th e y  cou ld  fro m  th a t  fac t, 
even to  the  e x te n t o f g e ttin g  more wages in  s te rling  
th a n  in  fa c t th e y  were en title d  to . B o th  the sh ip 
owners’ representative, M r. R oberts, and the  m aster 
d id  n o t th in k  th e y  could prosecute the  men success
fu l ly  in  an E ng lish  cou rt, because th e y  though t, 
and I  th in k  r ig h t ly  th o ug h t, th a t  th e y  had n o t the 
backing o f th e  Spanish Consular au tho rities  in  
E ng land  to  support a c la im  to  do so, and, indeed, 
the  E ng lish  police in  fa c t to o k  the  same view  
because th e y  were u n w illin g  to  proceed on board 
unless th e y  were backed b y  the a u th o r ity  o f  an 
E ng lish  co u rt w ith  an in ju n c tio n  to  p reven t the 
men fro m  in te rfe rin g  w ith  the  discharge. In  those 
circumstances, a ll the  tim e  th a t  the  discharge had 
ceased, negotia tions were going on between th e  
men, the  m aster, and the sh ip ’s agent, negotia tions 
w h ich  invo lved  a discussion as to  w ha t the  correct 
am oun t o f  wages was and also as to  the proper rate 
o f exchange, and u n t il the  9 th  September the 
men were never w illin g  to  take  the  p roper ra te  o f 
exchange, and the  actual am ount due had n o t been 
d e fin ite ly  determ ined. Indeed, i f  one m ay consider
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the  reasonableness o f th e  owners w ith  regard to  
th a t  period, in  m y  fin d in g  the  owners d id  behave 
reasonably in  con tinu ing  those negotia tions, and 
a t  tim es th e y  offered more th a n  the  men u lt im a te ly  
found  themselves compelled to  accept.

In  those circumstances, th e  receivers s a y : 
“  Y o u  to o k  fro m  us th e  cargo w h ich  you  prom ised 
to  de live r safely ; you  have n o t delivered i t  safely, 
w ith  the  resu lt th a t  we have been p u t to  th e  expense 
o f  59/. 5s. 7d. a d d itio na l cost fo r  d ischarging. 
W e have also been p u t to  the  expense o f 130/. in  
g e ttin g  an in ju n c tio n  in  o rde r to  enable us to  have 
the cargo discharged, an o b liga tion  w h ich  is yours 
w h ich  we should n o t have to  pay fo r. The
p la in tiffs , on th e  o the r hand, s a y : “  W e are 
excused b y  th e  te rm s o f ou r b i l l  o f lad ing  w h ich  
incorporates th e  ch a rte r-p a rty .”

I  need n o t trou b le  w ith  the  b il l  o f lad ing  fo r  th is  
purpose, b u t I  need refer o n ly  to  clauses 29 and 30 
o f  th e  ch a rte r-p a rty . Clause 29 is : "  The steamer 
sha ll n o t be liab le  fo r  loss o r damage occasioned 
b y  . . . b a rra try  o f the  m aster o r th e  crew  . . . 
b y  r io ts , strikes o r stoppages o f labou r . . . even 
when occasioned b y  the  negligence, d e fa u lt o r 
e rro r o f ju d g m e n t o f th e  p ilo t,  m ariners, o r o ther 
servants o f the  shipowners o r persons fo r  w hom  
th e y  be responsible,”  and then  the  owners sha ll 
n o t be liab le  fo r  any de lay in  the  commencement 
o r prosecution o f the  voyage due to  a general 
s tr ike  o r  lo ck -ou t o f  seamen o r o th e r persons 
necessary fo r  the  m ovem ent o r nav iga tion  o f the 
vessel. I  o ugh t to  have read th is  before : “  B u t 
n o th ing  herein conta ined shall exem pt the  sh ip 
owners fro m  l ia b i l i t y  fo r  damage o r loss to  cargo 
occasioned b y  bad stowage, b y  im proper o r 
insu ffic ien t dunnage, b y  absence o f e ffic ien t v e n tila 
t io n ,”  and so on. Then, f in a lly , clause 30 :  ̂ I f
the  cargo cannot be loaded b y  reason o f r io ts , c iv il 
•commotions o r o f a s tr ike  o r lo ck -ou t o f any class 
o f w orkm en essential to  th e  load ing  o f th e  cargo, 
o r  b y  reason o f o bs truc tion  on th e  ra ilw ays, o r 
in  th e  docks, o r  o the r load ing  places, and i f  the  
cargo cannot be discharged b y  reason o f rio ts , 
c iv i l  com m otion , o r o f a s tr ike  o r lo ck -ou t o f any 
class o f w orkm en essential to  th e  discharge, the  
tim e  fo r  load ing  o r d ischarging, as the  case m ay be, 
shall n o t coun t d u rin g  the  continuance o f such 
causes, p rov ided  th a t  a s tr ike  o r lo ck -ou t o f the 
shippers, and (or) receivers, sha ll n o t preven t 
dem urrage accru ing i f  b y  the  use o f reasonable 
d iligence th e y  cou ld  have ob ta ined  o th e r su itab le  
la b o u r a t rates cu rre n t before the  s tr ike  o r lo ck 
o u t. In  the  case o f any de lay b y  reason o f the 
before-m entioned causes, no c la im  fo r  damage o r 
dem urrage sha ll be made b y  th e  charterers, receivers 
o f  the  cargo . . . ”  Those are said to  be a p ro 
te c tio n  to  the  ship. S ubs tan tia lly , the  p ro tec tion  
is b a rra try . There is a fu r th e r  clause specia lly 
added to  th e  ch a rte r-p a rty , w h ich  is th e  o rd in a ry  
ch a rte r-p a rty  in  these te rm s : “  The ship sha ll
have lib e r ty  to  com p ly  w ith  any orders o r d irections 
as to  departu re , a rr iv a l, routes, po rts  o f ca ll, 
stoppages, destina tion , d e live ry  o r otherw ise how 
soever g iven  b y  the  governm ent o f the  na tion  
under whose flag  the  vessel sails o r any departm en t 
thereo f, o r an y  person ac ting  o r p u rp o rtin g  to  act 
w ith  the  a u th o r ity  o f such governm ent o r o f any 
d epartm en t thereo f, o r b y  any com m ittee  o r 
persons having , under the  te rm s o f th e  w a r risks 
insurance on th e  ship, th e  r ig h t  to  g ive  such orders 
o r  d irections, and i f  b y  reason o f com pliance w ith  
an y  such orders a n y th in g  is done o r is n o t done, 
the  same sha ll n o t be deemed a dev ia tion , and 
de live ry  in  accordance w ith  such orders o r d irections 
sha ll be a fu lf ilm e n t o f the  co n tra c t voyage and the  
fre ig h t sha ll be payable acco rd ing ly .”

T ak in g  those exceptions in  order, th e  f irs t excep
tio n  w h ich  is c la im ed is th a t  the  shipowners are 
p ro tected  because the  e x tra  cost o f d ischarg ing was 
due to  th e  b a rra try  o f the  crew. I t  is p la in  th a t  
b a rra try  can be com m itted  b y  the  crew ; indeed, 
there  have been cases where some o r even one o f 
the  crew who has obta ined a u th o r ity  has been 
found  to  have com m itted  b a rra try , and th a t  the  
owners are e n tit le d  to  recover as fo r  b a rra try . I t  
is tru e  th a t  in  th is  p a rtic u la r  case “  b a rra try  ”  is 
used in  a ch a rte r-p a rty  and n o t in  an insurance 
po licy , b u t th e  m eaning is the  same in  bo th . The 
m a tte r is discussed somewhat fu l ly  in  Chalmers on 
M arine Insurance, and a d igest is g iven on p. 161. 
Perhaps th e  nearest case is the  case o f Mentz, 
Decker, and Co. v . M aritim e Insurance Company 
Lim ited  (101 L .  T . R ep. 808, a t p. 811) by  
H a m ilto n , J . (as he then  was) : “  The a u tho ritie s  
p r io r  to  th e  A c t show th a t  where th e  cap ta in  is 
engaged in  do ing th a t  w h ich  as an o rd in a ry  man 
o f com m on sense he m ust know  to  be a serious 
breach o f his duties to  the  owners, and is engaged 
in  do ing th a t fo r  his ow n benefit, then  he is acting  
b a rra tro u s ly .”  In  m y  v iew  i t  was b a rra try  on 
th is  occasion. I  do n o t th in k  th a t  fo r  th e  purpose 
o f b a rra try  the  comm ission o f a crim e is necessary ; 
i t  m us t be a w ilfu l ac t de libe ra te ly  done, and to  
th e  pre jud ice  o f the  owners. I t  is n o t necessary 
th a t  the persons do ing i t  should desire to  in ju re  the  
owners i f  in  fa c t there  is an in te n tio n  to  do an act 
w h ich  w il l  cause an in ju ry ,  even i f  th e  act be done 
to  the  benefit o f persons w ho are g u ilty  o f b a rra try .

I f ,  then , there  was b a rra try , was there  a loss by 
b a rra try  ? As fa r  as th e  in ju n c tio n  is concerned, 
th e  receivers’ c la im  fo r  th e  expenses incu rred  in  
o b ta in ing  th e  in ju n c tio n  was a qu ite  reasonable 
action  to  p reven t loss ; m uch in  th e  same w a y  as 
in  a fire  c la im , damage b y  w a te r is possible as a 
reasonable m ethod  o f p reven ting  th e  spread o f the 
fire. The owners re to r t  th a t  the  action  is reason
able, was taken  b y  reason o f the  b a rra try  o f the 
crew, and is there fore  a loss b y  b a rra try , and th a t 
th e  e x tra  expense o f  d ischarg ing m ay n o t have 
caused the  cargo to  be p h ys ica lly  los t to  them , and 
th a t  the  w ord  “  lo s t ”  in  clause 29 is used qu ite  
genera lly  and is n o t confined to  physica l loss. 
Clause 29 is an exception in  fa vo u r o f the  ship and 
n o t in  fa vo u r o f the  receiver, and the  loss o r damage 
is used w ith o u t q u a lifica tio n  ; whereas a t the  la tte r  
stage in  th e  clause where loss b y  bad stowage, and 
so fo rth , is spoken of, th e  words “  loss o f cargo ”  
are in  fa c t inserted. I t  is qu ite  tru e  th a t  in  
clause 30 de lay is specifica lly  dea lt w ith , and i t  is 
said on beha lf o f th e  receivers th a t  i f  loss o r damage 
b y  de lay was in tended to  be included, the  best w ay 
o f ensuring th a t  w ou ld  have been b y  inse rting  the 
words. I  th in k ,  however, th a t  th e  reason fo r 
inse rting  “  de lay ”  in  clause 30 is because preven
t io n  o f load ing  o r d ischarg ing has a lready been 
p rov id e d  fo r. I t  m ay  be th a t  th e  m ore usual 
causes o f  de lay are dea lt w ith  in  clause 30, b u t I  
do n o t see th a t  loss b y  such causes as b a rra try  o r 
quaran tine  need necessarily be p u re ly  physica l, nor 
do I  th in k  th e  w o rd ing  o f clauses 20 o r 30 n a tu ra lly  
so lim its  th e  m eaning o f “  loss ”  in  clause 29. I t  
is said, however, th a t  th e  owners cannot recover 
because th e y  were themselves in  f a u l t ; f irs t ly ,  in 
n o t pay ing  th e  crew a t th e  proper tim e , and, 
secondly, in  n o t ta k in g  steps e ithe r to  arrest the 
crew o r to  o b ta in  an in ju n c tio n . So fa r  as the 
question o f pay is concerned, I  have a lready found 
w h a t th e  p ractice  on Spanish ships is, and I  do no t 
fin d  th a t  th e  shipowners were in  fa u lt  as to  th e ir  
m ethod  o f pay ing  the  crew. Secondly, so fa r as 
non-arrest is concerned, b o th  the  m aster and M r. 
R oberts  th o u g h t th e y  cou ld  n o t ac t w ith o u t the
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a u th o r ity  o f the  Spanish a u tho ritie s . I  do no t 
th in k  th a t  th e y  were unreasonable in  endeavouring 
to  persuade th e  men and in  n o t ta k in g  steps to  
have them  arrested. I f  th e y  had tr ie d  to  arrest 
one o f them  th e y  m ig h t have p rovoked  im m ed ia te  
violence.

F in a lly , as regards th e  in ju n c tio n , I  do n o t m yse lf 
see w h y  the  owners should be com pelled to  in cu r 
an expense in  o rder to  overcome a m a tte r w h ich  is 
n o t fo r  them  to  pay fo r, b u t fo r  others. I  th in k  i t  
w ou ld  be equa lly  p roper to  allege th a t  the  owners 
cou ld  b y  pay ing  th e  m en’s demands have im m e
d ia te ly  ob ta ined  th e  com ple tion  o f th e  discharge. 
I  see no ob liga tion  on th e ir  p a rt to  do th a t,  n o r do 
I  see any ob liga tion  on th e ir  p a rt to  spend m oney 
in  ob ta in ing  a resu lt against w h ich  th e y  are p ro 
tected  b y  the  term s o f th e ir  con trac t, and, as I  
fu r th e r  say, in  m y  v iew , th e y  acted n o t unreason
a b ly  in  endeavouring to  make term s w ith  th e  men. 
I t  was a d m itte d  th a t  th e  shipowners were no t 
p ro tected  b y  th e  words “  c iv il com m otion .”  As fa r  
as th e  words “  s trikes or stoppages o f labour ”  are 
concerned, the  crew were n o t d ischarg ing nor 
requ ired  fo r  th e  purpose o f d ischarg ing. N e ith e r 
s tr ik e  no r stoppage o f labour, in  m y  v iew , caused 
the  loss ; i t  was ra th e r an in terference w ith  those 
endeavouring to  discharge b y  an outside body than  
a  w ith h o ld in g  o f  labour b y  the  w orkm en engaged 
in  th e  discharge themselves. I  fin d  no in te n tio n  o f 
violence, w h ich  is one o f the  necessary ingredients 
requ ired  to  cons titu te  a r io t,  as held in  F ie ld  and 
others v . The Receivers of Metropolitan Police (97 
L .  T . Rep. 639 ; (1907) 2 K . B . 853).

F in a lly , as fa r  as the  c la im  th a t  the  shipowner 
is p ro tected  b y  th e  orders o f a fore ign  governm ent, 
o r someone p u rp o rtin g  to  ac t on beha lf o f a fore ign 
governm ent is concerned, m ak ing  every assumption 
in  fa vo u r o f th e  a u th o r ity  o r th e  pu rpo rted  
a u th o r ity  o f Señor Sasieta, I  can fin d  no evidence 
th a t  he in  any w a y  ever suggested to  the  crew o r 
ind ica ted  to  th e  crew th a t  th e y  should refuse to  
•discharge.

In  those circumstances, I  ho ld  i t  to  be a loss by 
b a rra try  and n o t to  be a loss b y  the  o the r m atte rs 
re lied  upon. H ow ever, th a t  ho ld ing  is su ffic ient 
to r  the  p la in tif fs ’ purposes, the  actua l fo rm  o f 
a c tio n  being as fo llow s : The p la in tiffs  sue fo r the 
rest o f th e ir  fre ig h t, the  defendants re p ly  th a t  they  
are e n tit le d  to  set o ff the  am oun t w h ich  th e y  spent 
in  o b ta in ing  the  in ju n c tio n  and the  e x tra  cost o f 
discharge. T echn ica lly  I  th in k  the  answer o f the 
defendants is a coun te rc la im  and n o t a set-off, b u t 
th a t  is qu ite  im m a te ria l fo r  any purposes o f th is  
ac tion , b u t, so regard ing i t ,  I  th in k  the  owners are 
Protected by  the  clauses in  th e ir  ch a rte r-p a rty  as 
inco rpo ra ted  in  the  b il l  o f lad ing. The receivers 
eannot recover, there fore  the  owners are e n title d  to  
recover th e ir  fre ig h t, and the receivers are n o t to  
recover the  damages w h ich  th e y  c la im . In  those 
circumstances there  m ust be ju d g m e n t fo r  the 
P la in tiffs , w ith  costs.

S o lic ito rs : fo r  the  p la in tiffs , Ince, Roscoe, and Co.; 
fo r  the defendants, Thomas Cooper and Co.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

February  21, 22, 23, 24 and 25, and M arch  22,
1938.

(B efo re  S ir B o yd  M er r im a n , P ., assisted by  
E ld e r  B re th re n  o f  T r in i t y  House.)

T he  M anchester' R e g im en t, (a)
C o llis ion in  L ive rpoo l B a y  between vessel outward  

bound fro m  M ersey and vessel manoeuvring 
fo r  adjustment o f compasses to northw ard and  
westward o f B a r  L ig h t Vessel— Regulations 
fo r  P reventing Collis ions at Sea, rules  19, 
21 and Note, 22, 23, 24 and  29— Tim e o f 
a p p lic a b ility  o f ru le  24— Whether exh ib ition  
o f “  J . I . "  f la g  s igna l on manoeuvring vessel 
imposes on other vessel any obligation over
r id in g  Regulations— “  Crossing ”  o r "  over
tak ing  ”  vessels ?— Respective duties o f “  stand- 
on ”  and  “  give-way  ”  ships— A pportionm ent 
o f blame, fo u r-fifth s  and one-fifth— Costs in  
same proportions.

T h is  was a c la im  by the owners o f the steamship
C. M . against the owners o f the steamship
M . R . f o r  damages in  respect o f a collis ion  
which occurred between the two vessels on the 
23rd  October, 1937, at 2.20 p.m ., in  L ive rpoo l 
B ay, about two m iles to the northward and  
westward o f the B a r L ig h t Vessel. The 
defendants denied l ia b i l ity  and alleged that the 
collis ion was solely caused by the negligence o f 
those on board the C. M ., and they counter
claimed fo r  the amount o f the damage sustained 
by the M . R .

The C. M ., which was outward bound fro m  
Liverpool, approached the B a r L ig h t Vessel at 
f u l l  speed ahead. A t  1.57 p.m . she had  
stopped at a p o in t about one m ile  to the east
w ard  o f the B a r L ig h t Vessel in  order to drop 
her p ilo t, and at about that tim e her master had  
observed the M . R . about two po in ts  on his  
vessel's po rt bow, d istant about three m iles, and  
heading approxim ately west-north-west, but 
apparently  sw ing ing towards the north. Shortly  
afterwards, the master o f the C. M . had gone to 
his cabin, leaving the second and fo u rth  officers 
on the bridge. The master o f the C. M . d id  
not at that tim e take any p a rtic u la r notice o f 
the other vessel and he gave no p a rtic u la r  
instructions in  regard to the navigation o f his  
sh ip  w ith  reference to her. H e  d id , however, 
leave instructions that he was to be called when 
the C. M . had the N orth-W est B uoy  abeam. 
The second officer le ft the bridge soon after and  
went to the chart room, leaving the fou rth  
officer in  sole charge o f the navigation . A t  
about 2.08 p.m . the C. M . was in  a position  
about one m ile  to the north o f the B a r L ig h t  
Vessel, and she covered the distance between 
that pos ition  and the place o f collis ion at an 
average speed o f ten knots, which was also 
approxim ate ly her speed at the moment o f 
im pact, twelve m inutes later. M eanw hile , 
the M . R ., which was in  process o f ad justing
(a) Reported by 3. A. Petrie , Esq., Barrister-at-Law.
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her compasses and was exh ib iting the appro
p ria te  “  J . I . "  two-flag signa l fo r  th is  manœuvre, 
had got on to a northerly course, and at 2.10 p.m . 
was about one m ile  to the southward o f the 
place o f collis ion, doing between five-and-a-ha lf 
and s ix  knots. She was then almost at rig h t 
angles to the C. M . and s ligh tly  over two m iles 
away fro m  her. The M . R . had a p ilo t on 
board. I t  was not clear fro m  the evidence 
whether she was actually in  charge o f the p ilo t 
or o f her master, but, whoever was in  charge 
(and the inference was that no one was in  
charge), the position  was allowed to develop 
in to  one in  which there was im m inen t r is k  o f 
collis ion before any action was taken w ith  
reference to the C. M . A t  2 .19 p.m ., that is , 
one m inute before the collis ion, the engines 
o f the M . R . were p u t  “  f u l l  speed astern "  
and three short blasts were sounded on her 
whistle. A lm ost im m ediate ly afterwards one 
short blast was sounded on the whistle o f the 
C. M ., in d ica ting  to those on board the M . R . 
that the C. M . was directing her course to star
board. The evidence showed that the master 
o f the C. M . had left h is cabin at 2 .19, not 
hairing received the ca ll which he expected, 
and that as he came on deck he saw the other 
vessel less than a quarter o f a m ile  away, 
coming straight at the C. M . ’s port side. The 
master o f the C. M . leapt on to the bridge, 
r  ushed to the wheel-house, ordered the wheel hard  
a-starboard and blew one short blast in  a last- 
m inute attempt to avoid a collis ion, i t  being 
clear to h im  at that moment that the M . R . could 
no longer avoid the collis ion by her own action 
alone. T h is  effectually prevented the C. M . 
fro m  being struck at r ig h t angles and caused 
the im pact, which occurred a m inute later, to 
be at a more obtuse angle.

Held, (1 ) that there is  no difference between the 
overtaking ru le  and the other steering and  
sa iling  rides as to the moment at which they 
ap p ly  ; (2 ) that mere v is ib il ity  is  not the test 
fo r  the ap p lica b ility  o f ru le  24  ;  (3) that the 
distance astern at which the overtaking ru le  
becomes applicable must vary according to 
circumstances ; (4) that on the au thority  o f 
T he  B e ry l (5  Asp. M a r. Law  Cas. 321 (C .A .)  ; 
51 L . T . Rep. 5 5 4 ; 9 P . 137, per L o rd  
Esher at p . 140) and  T h e  B anshee (N o . 2) 
(6 Asp. M a r. Law  Cas. 221 (C .A .)  ; 57 L . T. 
Rep. 841), the steering and sa ilin g  rules are a ll 
applicable at a tim e, not when the r is k  o f 
collis ion is  already fixe d  and determined, but 
when, i f  cither vessel does anyth ing contrary to 
the Regulations, i t  w i l l  cause danger o f collis ion ; 
(5 ) that in  the present case the earliest time at 
which the vessels woidd need to take any  
notice o f each other w o idd be when they were 
about one m ile  fro m  each other, when whichever 
vessel was obliged to keep out o f the way o f the 
other could have done so easily and w ith  perfect 
safety and ample time to spare ; (6 ) that, as at 
that tim e the vessels were on crossing courses, 
the crossing ru le  app lied  ; (7 ) that the
manœuvre o f ad justing compasses although a 
“  nautica l manœuvre ”  w ith in  the meaning o f

[A d m .

that phrase as used in  T he  R o a n o ke  (11 A sp. 
M a r. Law  Cos. 253 (C .A .)  ; 99 L . T . Rep. 78 ; 
(1908) P . 231) does not involve that a vessel 
w hils t perfo rm ing i t  is  keeping her course and  
speed, inasmuch as a vessel need not take the 
card ina l po in ts  in  any given order and is  not 
bound to perform  the manœuvre in  any  
given way, or at any given place or moment ;
(8) that the exh ib ition o f the “  J . I . "  signa l 
by one vessel does not impose on any other 
vessel any obligation which overrides, or 
is  in  conflict w ith , the Regulations ; and
(9) that on account o f her bad look-out, and  
her fa ilu re , as the give-way vessel, to keep clear 
or to ease her speed so as not to cross the other 
vessel's course, or to take any action at a ll w ith  
reference to the C. M . u n t il that vessel was no  
more than a quarter o f a m ile  away, the M . R . 
was heavily to blame fo r  the collis ion, but that 
the C. M . could not escape a ll responsib ility  
because, in  starboarding, as she d id , when the 
M . R . was on ly  a quarter o f a m ile  away, she, 
as the stand-on vessel, acted much too late 
after a pos ition  had arisen in  which the 
collis ion could not be avoided by the action o f  
the M . R . alone. IH s  Lo rdsh ip  apportioned  
the blame as to fo u r-fifth s  to the M . R . and  
one-fifth to the C. M ., and ordered that the costs 
be p a id  in  the same proportions.

D a m a g e  b y  Co l l is io n .

The p la in tiffs  were the Clan L ine  Steamers 
L im ite d , owners o f the steamship Clan Mackenzie 
(6554 tons gross). The defendants were the 
Manchester L iners  L im ite d , owners o f the steamship 
Manchester Regiment (5989 tons gross). The  
collis ion occurred in  broad d a y lig h t, nam ely, a t 
2.20 p .m ., on the 23rd October, 1937, in  L ive rp o o l 
B ay, about tw o  m iles to  the  n o rthw a rd  and west
w ard  o f the  B a r L ig h t Vessel, a t the  m ou th  o f th e  
R iv e r Mersey. The Clan Mackenzie, w h ich  was 
proceeding o u t to  sea, laden w ith  a general cargo 
o f about 5000 tons, on a jo u rn e y  from  Glasgow 
and L ive rp o o l to  South A frica , was s truck  about 
am idships on her p o rt side b y  the stem o f the  
Manchester Regiment, w h ich  was manoeuvring fo r  
the  ad jus tm en t o f her compasses, and was ex
h ib it in g  fo r  th a t  purpose the  “ J . I . ”  flag signal. 
The Clan Mackenzie was so severely damaged 
th a t  she had to  be beached on B u rbo  B ank, where 
she became a to ta l loss. Each p a r ty  b lam ed th e  
o ther fo r the collis ion and damage.

The facts as th e y  emerged from  the evidence are 
su ffic ien tly  set o u t in  the  headnote, and also appear 
fro m  the judgm en t.

I t  was argued on beha lf o f the p la in tiffs  th a t the 
vessels were on crossing courses ; th a t  the  Clan 
Mackenzie was the  stand-on vessel and was obliged 
to  keep her course and speed, and th a t  such action 
as she to o k  ju s t before the collis ion, when i t  was 
realised th a t  the  o ther vessel could n o t b y  her own 
action alone avo id  s tr ik in g  her, was no t taken to o  
la te. On beha lf o f the defendants, i t  was contended 
th a t  when the  Manchester Regiment was firs t seen 
b y  those on board the  Clan Mackenzie she, the 
Manchester Regiment, was being overtaken b y  th e  
Clan Mackenzie, and th a t  under R ule  24 o f the 
R egulations, w hatever the  Manchester Regiment 
d id  the rea fte r could no t cause the Clan Mackenzie 
to  cease to  be an o ve rtak ing  vessel o r release he r 
from  the  ob liga tion  o f keeping o u t o f the w ay ; 
th a t a d is tin c tio n  m ust be draw n between Rides 17

T im  Manchester Regiment.



191ASPINALL’S MARITIM E LAW CASES.

T he  M anchester R e g im e n t . [A d m .A d m .]

and  18 (the  m eeting rules), and 19 and 20 (the  cross
in g  rules) on the  one hand, and R u le  24 (the  ove r
ta k in g  ru le) on th e  o the r hand, in  th a t  th e  la tte r  
ru le , u n like  th e  fo rm er ones, app lied independently  
■of the  question w hether the  vessels were approaching 
one ano ther so as to  invo lve  r is k  o f co llis ion, and 
th a t  the  a p p lic a b ility  o f R u le  24 was a mere m a tte r 
o f  v is ib il ity .  I f  th a t  con ten tion  were w rong, the 
defendants said th a t  the re  was r is k  o f  co llis ion , 
even when th e  Manchester Regiment was tw o-and-a- 
h a lf  to  th ree  m iles away on a w este rly  heading, 
because th e  fa c t th a t  she was fly in g  th e  “  J . I . ”  
s igna l ind ica ted  th a t  she w ou ld  s h o rtly  be tu rn in g  
to  a n o rth e r ly  heading. I t  was argued th a t  the  
Manchester Regiment was engaged on the  w e ll- 
kn o w n  manoeuvre o f ad jus ting  her compasses w h ich  
necessarily invo lved  successive changes o f heading, 
and  th a t  in  m ak ing  a change fro m  a w este rly  to  a 
n o rth e rly  heading she was keeping he r course and 
speed as th e  overtaken  vessel and d id  n o t b rin g  the 
crossing ru le  in to  p lay. The “  J . I . ”  s ignal itse lf, 
a p a rt fro m  th e  R egulations, obliged the  Clan 
Mackenzie to  keep o u t o f  the  w ay. A lte rn a tiv e ly , 
i f  th e  Manchester Regiment as th e  overtaken vessel 
had n o t m a in ta ined  he r course so as to  absolve the 
Clan Mackenzie fro m  an absolute d u ty  to  keep o u t 
o f  th e  w ay, the  la tte r  vessel, whose o rd in a ry  d u ty  
i t  was, on th e  a u th o r ity  o f The Saragossa (7 Asp. 
M ar. La w  Cas. 289 ; 69 L .  T . Rep. 664), to  take  care 
to  avo id  th e  co llis ion, was neg ligent in  th a t  she 
had n o t taken  such care. I f  the  above contentions 
fa iled , and th e  Manchester Regiment was he ld  to  
be th e  g ive-w ay ship, th e  defendants said th a t  the 
Clan Mackenzie had herse lf acted to o  late.

G. St. C. Pilcher, K .C . and C yril M ille r  fo r  the  
p la in tiffs .

K . S. Carpmael, K .C . and H . G. W illm er fo r  the 
defendants.

S ir  Boyd M errim an , P.— A b o u t 2.20 in  the  
a fte rnoon  o f th e  23rd O ctober, 1937, in  broad day
lig h t, tw o  large steamships, th e  Clan Mackenzie o f 
about 6500 tons gross, and the  Manchester Regiment 
o f nea rly  6000 tons gross, came in to  co llis ion in  
L ive rp o o l B a y , about tw o  m iles fro m  th e  B a r 
L ig h t  Vessel a t  the  m o u th  o f th e  Mersey. The 
Clan Mackenzie was so severely damaged th a t  she 
had to  be beached on th e  B u rb o  B ank, where she 
became a to ta l loss. I t  was o n ly  b y  w h a t was 
lite ra l ly  las t-m inu te  action  on the  p a r t  o f b o th  
ships th a t  a co llis ion a t r ig h t  angles was avoided. 
I t  was a p e rfe c tly  d isgracefu l co llis ion, about 
w h ich  i t  w i l l  be necessary fo r  me to  speak qu ite  
p la in ly  in  the  course o f th is  judgm en t. Each 
sh ip  cla im s th a t  the  co llis ion was caused b y  the 
fa u lt  o f th e  o ther. The question w h ich  I  have to  
decide is w h ich  o f these ships was to  blame, or, i f  
b o th  were to  b lam e, to  a pportion  th e  blame 
between them .

In  the  course o f the  a rgum ent M r. Carpmael, fo r 
the  Manchester Regiment, quoted a rem ark o f  the  
la te  Bailhache, J ., to  th e  effect th a t  the case 
Would have been qu ite  easy b u t fo r  the  evidence. 
I  agree. B u t I  w ou ld  add th a t  i t  w ou ld  have been 
■easier s t i l l  b u t  fo r  the  fa c t th a t  I  have to  deal w ith  
r iv a l contentions urged w ith  g rea t force on the  
one side and on the  o ther, w h ich  are e ithe r un 
supported  b y , o r, as I  th in k ,  appear upon exam ina
t io n  to  be co n tra ry  to  a u th o r ity . F o r th is  reason, 
b u t n o t because I  th in k  the re  is any rea l d iff ic u lty  
ln  the  case, I  sha ll be obliged to  exam ine the  evidence 
ru  g reater d e ta il th a n  w ou ld  otherw ise be necessary.

There was considerable co n flic t o f evidence and 
some o f th e  evidence was p a lpab ly  unre liab le . I  
wo n o t th in k  th a t  i t  is a c tu a lly  possible to  re ly  
upon any single w itness as g iv in g  a com ple te ly

accurate account o f the  facts, b u t having  regard to  
the  c e rta in ty  w ith  w h ich  some facts have been 
established i t  is possible to  a rr ive  a t a reasonably 
close approx im a tion  to  the  sequence o f events. 
I t  is on ly  r ig h t  to  say, however, th a t  a lthough 
there  were the  inev itab le  inaccuracies o f re 
co llection, and some inaccuracies w h ich  were n o t 
inev itab le , there  was no challenge o f the  sub
s ta n tia l accuracy o f the  con tem porary records o f 
tim es on e ithe r ship. I t  is p la in  on the  face o f those 
con tem porary records th a t  the  clocks on the  Clan 
Mackenzie were three m inutes ahead o f those on 
th e  Manchester Regiment and, though  i t  is im 
m ate ria l w h ich  set o f tim es is taken, I  propose to  
take  the  tim e  o f co llis ion a t 2.20 as recorded b y  the 
Manchester Regiment and, fo r  the  purpose o f 
co rre la tion , to  make the corresponding deduction 
o f th ree  m inutes from  the various tim es recorded 
b y  the  Clan Mackenzie.

I  take  th is  o p p o rtu n ity  o f saying th a t  in  a ll 
m atte rs  o f seamanship in  th is  case, even though 
th e ir  advice is n o t specifica lly m entioned on any 
g iven p o in t, the  E ld e r B re th ren  and I  are in  
complete agreement, and th e y  have had an oppor
tu n ity  o f checking the  various calcu lations con
ta ined  in  th is  judgm en t.

F o r about an hou r before 2.20 the  Manchester 
Regiment had  been cru is ing round  in  L ive rp o o l 
B a y , a d jus ting  her compasses and f ly in g  the  
approp ria te  tw o -fla g  signal, “ J . I . ”  F o r p a r t  o f 
th a t  tim e  an o il ta n k e r was s im ila rly  engaged in  the 
same area ; b u t,  except th a t  she m ay have affected 
one tu rn in g  m ovem ent o f the  Manchester Regiment 
s lig h tly , she m ay be ignored. O therw ise, so fa r  as 
I  have been in fo rm ed, there  were no o th e r vessels 
in  th e  neighbourhood a t the  tim e .

As is usual, b u t n o t o b liga to ry , the  compass 
ad juster, M r. B ruce, was m aking  the  ad justm ents 
clockwise on th e  ca rd ina l po in ts , beginning w ith  
west on the  standard compass. The ad jus tm en t o f 
th e  standard  compass took , on each heading, an 
appreciab ly  longer tim e  th a n  th e  corresponding 
ad jus tm en t o f th e  steering compass, th a t  is to  say, 
about five  o r s ix  m inutes as compared w ith  some 
three m inutes. The ac tua l ad jus tm en t was made 
w h ile  th e  ship was being run  a t “  S low ,”  to  avo id  
v ib ra tio n , b u t d u rin g  th e  re levan t tim e  there  had 
been th ree  periods o f five  m inutes each d u ring  
w h ich  she had been run  a t  “  Ha lf-Speed,”  p rob a b ly  
in  each case w ith  a v ie w  to  b ring in g  her round 
m ore q u ic k ly  on to  a new heading.

As regards th e  speed made b y  the  Manchester 
Regiment, when her engines are a t “  S low,”  I  find  
th a t  th e  range o f revo lu tions is between 30 and 40 ; 
th a t  i t  is l ik e ly  to  be h ighe r in  th a t  range i f  the  
engines have been b ro u g h t down fro m  “  H a lt-  
Speed ”  th a n  i f  th e y  have been b rough t up  from  
“ Dead S low .!’ I  fin d  th a t  i t  is un true , as her 
second officer said, th a t  when she was a d jus ting  
compass she was using an abnorm a lly  slow “  Slow 
o f about th ree-and-a-ha lf knots. The ch ie f engineer 
a d m itte d  th a t  she was using th e  usual “  Slow ”  
speed a t w h ich  she w ou ld  come down th e  r ive r. 
I  f in d  th a t  i t  is u n true , as her ch ie f engineer a t one 
tim e  asserted, th a t  a t 40 revo lu tions she w ou ld  
o n ly  do th ree-and-th ree-quarte r knots. In  fa c t she 
w ou ld  do m ore th a n  s ix -and -a -ha lf kno ts a t th a t  
num ber o f revo lu tions in  favourab le  cond itions, 
a fte r a llow ing  fo r  “  S lip .”  I  m ay add, as I  said 
in  the  course o f th e  argum ent, th a t  when th e  ch ie f 
engineer was being cross-examined I  a c tu a lly  heard 
h im  make the  ca lcu la tion  o f s ix -and -a -ha lf knots 
under his b reath , before saying o u t loud  th a t  the  
resu lt was th ree-and-th ree-quarte r knots. I  find , 
as a fa c t, th a t  when the  engines were being run  a t 
“  Slow ”  d u rin g  th is  period  th e y  were m aking
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about 36 revo lu tions and th e  ship was do ing l i t t le ,  
i f  any th ing , less th a n  s ix  knots, and a t th e  ve ry  
least five -and-a -ha lf knots. In  th e  period before 
she w en t astern w ith  reference to  th e  im pend ing  
co llis ion, th e  engines had been w orked  fo r  five  
m inutes, fro m  1.57, a t “  H a lf-Speed,”  and then  
fo r  about seventeen m inutes a t  “  S low.”  There is, 
there fore , in  m y  op in ion , every reason to  suppose 
th a t  she was going ahead a t n o t less th a n  five-and- 
a -h a lf kno ts a t th e  tim e  when the  engines were p u t 
astern, and I  so find .

F rom  the  same m om ent, 1.57, a t w h ich  the  
engines o f the  Manchester Regiment were p u t fo r  
five  m inutes to  “  H a lf-Speed,”  the  Clan Mackenzie 
was going a t “  F u ll Speed,”  and so con tinued  up 
to  the  v e ry  m om ent o f im pac t. W hen her engines 
have g o t going she can do th irte e n  kno ts, b u t her 
engines were o n ly  set going, a fte r stopp ing  to  drop 
the  p ilo t, abou t th ree m iles before the  p o in t o f the 
co llis ion. I  am  advised th a t  she p ro b a b ly  w ou ld  
n o t use th e  low-pressure tu rb ines w ith  w h ich  she 
was f it te d  before d ropp ing  the  p ilo t,  b u t th is  is 
im m a te ria l. I t  is p la in , i f  the  pos ition  a t w h ich  
the  p ilo t  was dropped is co rre c tly  es tim ated as 
being a m ile  east o f the  B a r L ig h t  Vessel, i t  to o k  her 
eleven m inutes, nam ely, fro m  1.57 to  2.08, to  get 
to  the pos ition  a m ile  to  th e  n o rth  o f  the  B a r L ig h t 
Vessel a t w h ich  she had th a t  vessel abeam, set her 
course and stream ed her log. B u t I  find , as has 
been assumed th ro u g h o u t the  case, th a t  a fa ir  
estim ate o f her speed from  the  B a r L ig h t  Vessel to  
the  p o in t o f co llis ion  is te n  knots. In  round  figures 
i t  w i l l  suffice to  tre a t th e ir  respective speeds as 
being d u rin g  the  la s t fifteen  m inutes before action 
was taken, in  th e  p roportions o f five  to  three. I  
w ish to  m ake i t  clear, however, th a t  th is  is on ly  
to  be used fo r  the  purpose o f m ak ing  rough 
calcu lations as to  the  re la tive  positions o f the  tw o  
ships a t  any g iven tim e , and th a t  I  do n o t propose 
to  decide th is  case as i f  i t  were a m athem atica l 
problem  depending upon a m in u te ly  exact ca lcu la
t io n  o f angles and speeds.

W ith  th is  preface I  f in d  th a t  the  sequence o f 
events a t  th e  m a te ria l tim es was, app rox im a te ly , 
as fo llow s :

F rom  1.44 to  1.57 the  Clan Mackenzie was 
manoeuvring to  d rop  her p ilo t. The Manchester 
Regiment, on the o the r hand, was engaged in  
doing the  la s t h a lf  o f the  process o f a d jus ting  her 
standard  compass, and was a c tu a lly  seen b y  the 
second officer o f the  Clan Mackenzie heading 
between east and south. She had in  fa c t also been 
noticed, before the  p ilo t was dropped, b y  the 
m aster o f  the  Clan Mackenzie a t rou g h ly  tw o  po in ts  
on the  p o rt bow, and as she was then  heading 
apparen tly  W est-N orth -W est, and a t tw o  to  three 
m iles distance, and as she was m aking  her a d ju s t
m en t clockwise th is  was p robab ly  w h ile  she was 
m aking  her f irs t tu rn  fro m  a w este rly  heading to  
a n o rth e rly  heading a fte r ad jus ting  the  standard 
compass on the  west, and, in  p o in t o f tim e , w ould  
be between 1.32 and 1.40. A t  1.57, as I  have 
a lready said, the  engines o f  the  Clan Mackenzie 
were p u t “  F u ll Ahead ”  fro m  “  Stop ”  about a 
m ile  to  th e  east o f  th e  B a r L ig h t  Vessel, and the 
engines o f th e  Manchester Regiment were p u t a t 
“  H alf-Speed ”  as she tu rn e d  a fte r th e  ad jus tm en t 
o f the  standard  compass on “  South ”  to  a w este rly  
heading in  o rder to  begin the  ad jus tm en t o f the 
steering compass. I t  was sta ted in c id e n ta lly , 
though  the  m a tte r  is o f no im portance , th a t  an 
add itio na l reason fo r  going “  H a lf-A head  ”  a t th a t  
tim e  was to  keep w e ll c lear o f the  o il ta n ke r w hich, 
as I  have a lready said, was s im ila r ly  engaged. A t  
2.02 the  Clan Mackenzie was m ak ing  to  the  n o rth 
w ard  o f the  B a r L ig h t  Vessel and a t th a t  tim e  the

engines o f  th e  Manchester Regiment were p u t to  
“  S low ,”  and, hav ing  been delayed a l i t t le  by  
c learing th e  tanke r, she was steadying on a w es te rly  
heading fo r  th e  second tim e . Between 2.02 and 
2.08 the  Clan Mackenzie was s t i l l  w o rk in g  up to  a 
pos ition  n o rth  o f th e  B a r L ig h t  Vessel, w h ile  on 
board the  Manchester Regiment the  fo llo w in g  events 
were happening : M r. B ruce made a q u ick  ve rifica 
tio n , b u t no ad jus tm en t, o f th e  s tandard  compass 
on the  w este rly  heading, and, hav ing  g o t w e t on 
the  upper bridge ow ing to  a sho rt ra in  squa ll, 
came down as q u ic k ly  as possible. A f te r  a short 
de lay in  w h ich  M r. B ruce to o k  o ff h is w e t m uffle r, 
w iped his glasses and p u t his magnets in  o rde r, 
the  second officer, M r. Esp ley, changed places w ith  
M r. B ruce and w en t up to  th e  upper b ridge to  
co-operate w ith  h im  d u rin g  the  a d jus tm en t o f th e  
steering compass, and the  wheel was taken  ove r 
b y  a seaman named Goodall. There is some 
co n flic t abou t th e  m om ent a t  w h ich  th is  re lie f 
occurred. I  p re fe r th e  evidence o f Goodall h im se lf 
to  the  effect th a t  the  positions o f  M r. B ruce and 
M r. Esp ley had a lready been reversed when he 
to o k  over th e  wheel. F in a lly , M r. B ruce ad justed 
the  steering compass on W est, an opera tion  w hich, 
as I  have a lready said, occupied a subs tan tia lly  
shorte r t im e  th a n  the  corresponding ad jus tm en t o f 
the  standard  compass. A t  2.08 the  Clan Mackenzie 
passed th e  B a r L ig h t  Vessel abeam on th e  p o rt side 
a t about a m ile , and set her course South 88 W est 
true . The Manchester Regiment was a lready 
beginning to  sw ing to  th e  n o rth w a rd  and was so 
seen b y  the  m aster o f  th e  Clan Mackenzie, her 
second officer and her fo u rth  officer, the  la tte r  o f  
w hom  had come on th e  bridge, one m in u te  earlie r, 
a t 2.07. B o th  the  second officer and th e  fo u rth  
officer th o u g h t th a t  she was stopped in  the  w ate r. 
As regards her bearing, th e  m aster, who to o k  no 
p a rtic u la r notice  o f her, fo r  reasons w h ich  I  shall 
discuss la te r, gave no estim ate  o f  her bearing a t  
th is  m om ent, the  second officer p u t her a t a bou t 
th ree po in ts  and the  fo u rth  officer about tw o  po in ts  
upon the  p o rt bow. A p a r t fro m  th e  no rm a l 
va ria tions  o f an estim ate o f bearing as between tw o  
observers, when ships are a t  a distance w h ich  
cannot then  have been less th a n  tw o  m iles, i t  m ay 
w e ll be th a t  one o f these officers is speaking o f th e  
m om ent when the  Clan Mackenzie had steadied on 
her course and the  o the r a t a m om ent before she 
had done so. Be th is  as i t  m ay, I  th in k  th a t  the 
bearing o f the  Manchester Regiment a t the  tim e  the  
Clan Mackenzie had steadied on her course was 
nearer three po in ts  th a n  tw o  po in ts on the  Clan 
Mackenzie's p o rt bow. The second officer saw th e  
“  J . I . ”  signal. H e  in fo rm ed  the  fo u rth  officer, b u t 
n o t the  master.

B y  2.10 the  m aster o f  the  Clan Mackenzie had 
gone to  h is cab in  below the  bridge in  ignorance 
o f  the  fa c t th a t  the  Manchester Regiment was fly in g  
th e  “  J . I . ”  signal. The second officer earlier, and 
fo r  a longer period th a n  he was prepared to  a d m it 
in  chief, had gone to  th e  ch a rt room , hav ing  to ld  
the  fo u rth  officer about the  “  J . I . ”  signal, and 
had le f t  h im  in  charge o f  the  bridge. The Manchester 
Regiment, on the  o ther hand, had a lready steadied 
on her n o rth e rly  heading. A  te m p o ra ry  confusion 
was caused b y  the w ay the  rough b ridge  book o f 
the  Manchester Regiment was kep t. W hen th is  
had been cleared up, however, b o th  counsel 
expressly s ta ted th a t  th e y  were con ten t to  tre a t 
i t  as established th a t  th e  Manchester Regiment 
was on a n o rth e rly  heading a t the  earliest b y  2.08 
and a t la tes t b y  2.10. As the  last estim ate w h ich  
the  second officer o f the  Clan Mackenzie fo rm ed 
o f he r heading before he w en t in to  the  ch a rt room  
was N o rth -N o rth -W e s t i t  fo llows th a t  e ith e r he
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was in  th e  ch a rt room  b y  2.10 o r his estim ate o f her 
heading was w rong. The precise m om ent a t 
w h ich  he le f t  the  bridge , however, is n o t a m a tte r 
o f v ita l im portance.

The s itu a tio n  a t  2.10 ( to  take  the  tim e  m ost 
favourab le  to  th e  contentions on beha lf o f the 
Manchester Regiment) was, there fore , as fo llow s : 
th is  tim e  being ten  m inutes before the  co llis ion, the 
Clan Mackenzie, steam ing a t  ten  kno ts, was 
one and tw o -th ird s  m iles fro m  the  p o in t o f collis ion. 
A d o p tin g  the  rough ca lcu la tion  to  w h ich  I  have 
referred, she w ou ld  have to  do five  un its  o f  one- 
th ird  o f a m ile  each w h ile  the  Manchester Regiment 
w ou ld  do th ree  un its , th a t  is to  say, a m ile  ; and 
as th e y  were then  a p p rox im a te ly  a t a r ig h t angle 
th e  distance between them  was a l i t t le ,  b u t  no t 
m uch, under tw o  m iles. In  th is  pos ition  the  
Manchester Regiment w ou ld  bear about 30 degrees 
on the  Clan Mackenzie's p o rt bow  ; b u t b y  th is  
tim e  a t any ra te  the  Clan Mackenzie was doing 
fu l ly  te n  kno ts  and th e  Manchester Regiment m ay 
n o t have been do ing more than  fiv e -a n d -a -h a lf; 
and so, a llow ing  fo r th e  fa c t th a t  the  angle was 
n o t exa c tly  a r ig h t angle, the  Manchester Regiment 
was p rob a b ly  in  fa c t on ly  a l i t t le  over 1800 yds., 
w h ile  the  Clan Mackenzie was one and  tw o -th ird s  
m iles, fro m  the  p o in t o f in tersection, and the 
bearings were nearer five -and-a -ha lf and tw o  and 
tw o -and -a -ha lf po in ts  respective ly, the  ships being, 
as I  have said, a t a distance o f  l i t t le  less th a n  tw o  
m iles a p a r t : and I  f in d  th is  to  be rou g h ly  the  
pos ition  a t 2.10. These bearings are consistent 
w ith  the  evidence o f the  m aster o f the  Manchester 
Regiment, w ho had spoken o f  five  po in ts  in  his 
deposition, though  he gave six  po in ts  as his estim ate 
in  cou rt, and w ith  th a t  o f the  p ilo t,  w ho spoke o f 
five  points.

The Clan Mackenzie was le f t  in  sole charge o f 
the  fo u rth  officer. T h a t young m an was spending 
the  f irs t q u a rte r o f an hou r o f his life  as an officer 
in  charge o f th e  b ridge a t  sea when he was con
fron te d  w ith  the  s itu a tio n  thus  created. H e  had 
ju s t passed his B oard  o f  T rade exam ina tion  fo r  a 
second m ate ’s certifica te . I  expect th a t  he passed 
i t  v e ry  w e ll. C e rta in ly  he stood up to  w h a t m ust 
have seemed v e ry  lik e  a re p e tit io n  o f h is viva voce 
exam ina tion  on the  co llis ion regu la tions b e tte r 
th a n  his ow n m aster ; and as against th e  p itia b le  
e xh ib itio n  g iven b y  the  Mersey p ilo t  o f  th ree tim es 
his age he came o ff w ith  fly in g  colours. I  was 
so rry  fo r  M r. B a rry . H e  was obv ious ly  an 
in te llig e n t, and, I  th in k , a courageous young man, 
and I  hope th a t  he has a ve ry  d istingu ished career 
a t sea before h im , and th a t  no th ing  in  m y  judgm en t 
w il l  m ilita te  against th a t  career. B u t o f necessity 
he had had no p ra c tica l experience w ha tever as 
officer o f the  w atch, as his superior officers w e ll 
knew. I f  M r. Carpmael is r ig h t in  the  contentions 
"with w h ich  I  sha ll have to  deal p resently , he was 
called upon to  appreciate the  novel p o in t th a t, in  
re la tio n  to  a vessel w h ich  he had f irs t  seen w ith  
his own eyes establish ing a course a t r ig h t angles 
on his p o rt bow , and w ith  regard to  w h ich  he 
had been to ld  no th ing  to  disabuse h im  o f  the 
no tion, to  w h ich  he adhered tenaciously, th a t  she 
Was a crossing vessel whose d u ty  i t  was to  g ive 
w ay, he was in  fa c t in  charge o f  an o ve rtak ing  
Vessel, th a t  th e  o ther sh ip in  tu rn in g  to  starboard 
was keeping her course, and th a t  a ll the  tim e  i t  
Was his own d u ty  to  keep o u t o f th e  w ay.

On th e  o the r hand, i f  M r. P ilche r is r ig h t  in  his 
contentions, th is  young officer was called upon to  
niake the  decision w h ich  generations o f judges 
have acknowledged is the  m ost d iff ic u lt w h ich  an 
experienced sa ilo r is called upon to  m ake, nam ely, 
an apprecia tion  o f the  precise m om ent a t  w h ich
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th e  stand-on vessel m ust abandon her ob liga tion  
to  keep he r course and speed and take  some action 
to  avo id  an im pend ing  co llis ion. Though in  fa c t 
i t  was th is  inexperienced officer w ho was le f t  in  
charge o f th e  s itu a tio n  i t  cannot be, n o r has i t  been, 
contended th a t  th e  standard  o f care and  judgm en t 
requ ired  is to  be decided in  re la tion  to  his in d iv id u a l 
qua lifica tions. The standard  is ob jec tive  and 
im personal. In  th is  respect th e  analogy to  
McCrone v . Riding  (158 L .  T . Rep. 253) decided 
b y  a K in g ’s Bench D iv is io n a l C ourt in  re la tion  
to  the  standard o f care requ ired  o f  a learner in  
charge o f a m o to r car appears to  be complete.

The m aster o f  the  Clan Mackenzie said th a t  i f  he 
had know n o f th e  “  J . I . ”  s ignal he w ou ld  p robab ly  
have stayed on th e  bridge, as he w ou ld  have had 
an idea th a t  the  o the r sh ip m ig h t w a n t w atch ing. 
B u t he had the  same o p p o rtu n ity  o f  seeing th a t  
a tw o -flag  signal was fly in g  as the  second officer 
had ; and in  any case th e  second officer could 
have to ld  the  m aster before he le f t  the  bridge 
w h a t the  signal was ; o r, i f  he d id  n o t consider 
i t  necessary to  do th is , he m ig h t a t  least have done 
as th e  m aster h im se lf w ou ld  have done had he 
know n o f the  signal and ke p t an eye on the  s itu a tio n  
h im self, instead o f  leaving the  b ridge  to  M r. B a rry . 
I  cannot help feeling th a t  some lack  o f co -o rd ina tion  
and d isc ip line  is here apparent.

Soon a fte r 2.10 M r. B a rry  appreciated th a t  the  
Manchester Regiment was in  fa c t under w ay 
a p p rox im a te ly  a t r ig h t angles to  his own course ; 
and as the  m inutes passed he realised th a t  the ships 
were ge tting  closer, th a t  the  bearing was n o t 
changing, and th a t  r is k  o f co llis ion was, therefore, 
a r is in g ; m eanwhile, as regards the  Manchester 
Regiment, the  ad jus tm en t o f the steering compass 
on “ N o r th ”  had been com pleted. I  am  satisfied 
th a t  the  evidence th a t  th is  was a t 2.15 was an 
estim ate made a fte r the event, and th a t  the  tim e  
cannot be fixed  exactly , b u t a t least i t  is clear th a t  
i t  was several m inutes before the tim e  when action 
was taken  w ith  reference to  the  Clan Mackenzie. 
I  sha ll have som ething to  say la te r about the  state 
o f th ings on the bridge o f the  Manchester Regiment. 
F o r the  m om ent i t  is su ffic ient to  say as p a rt o f the 
na rra tive  th a t  M r. B ruce asked th a t  the  vessel 
should be p u t on an easterly heading, b u t th a t  i t  
was decided to  delay do ing so expressly because o f 
the p ro x im ity  o f the  Clan Mackenzie. In c id e n ta lly , 
I  re jec t the  evidence o f the  p ilo t th a t he had begun 
to  p u t  her head to  s tarboard and th a t  she had 
a c tu a lly  gone o ff abou t a p o in t. N o  o th e r witness 
speaks o f th is  and a t least tw o  co n tra d ic t h im  on 
th is  p o in t. I t  is qu ite  clear, however, and I  so 
find , th a t  the  n o rth e rly  ad jus tm en t had beer* 
com pleted before the  s itu a tio n  had become rea lly  
dangerous, though  there  was, o f  course, b y  th a t 
tim e  “  r is k  o f co llis ion .”  B u t though the  Manchester 
Regiment cou ld  have stopped her engines, o r  have 
reversed her engines, w ith  o r w ith o u t s tarboard ing 
her wheel, o r have tu rned  aw ay to  p o rt and come 
round on to  an easterly heading anti-c lockw ise, 
w ith  perfect sa fe ty and w ith o u t any serious in te r 
ference w ith  th e  operation o f  a d jus ting  compasses, 
those in  charge o f her a llow ed her to  go s tra ig h t 
ahead w ith o u t reduction  o f speed, a t r ig h t angles 
to  a vessel w h ich  was obv ious ly  com ing on a t 
“  F u ll Speed,”  hop ing against hope th a t  fo r  some 
reason o r ano ther the  o th e r vessel w ou ld  do 
something.

A t  2.19 the  m aster and the  p ilo t  o f the  Manchester 
Regiment, having  fo r  several m inutes seen the  Clan 
Mackenzie com ing on as I  have ju s t  described, 
appear s im u ltaneously to  have made up th e ir  
m inds th a t  i t  was tim e  to  act. They b o th  w en t to  
the  te legraph and one o r o the r o f  them  rang the

cc
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engines “  F u ll A s te rn ,”  g iv in g  a t  the  same tim e  
the  regu la tion  th ree  blasts. The t im e  is fixed  as 
being 2.19 b y  the second officer, who, hav ing  heard 
th ro u g h  the  speaking tube  th e  conversation post
pon ing th e  change to  an easterly heading, was 
w a itin g  fo r  th is  change to  occur, in  due course, 
when he heard th e  th ree  blasts g iven. U p  to  th a t  
m om ent he had been unable to  see th e  Clan 
Mackenzie fro m  the  upper bridge ow ing to  the 
“  dodger ”  o r  screen. H e a u tom a tica lly  pu lled  o u t 
his w atch , noted the  tim e , and w ith  his w a tch  s t i l l  
in  his hand ran  to  th e  edge o f th e  bridge where he 
saw the  Clan Mackenzie v e ry  close, and a t the  
same m om ent saw th e  steam  fro m  her w h is tle  and 
heard th e  one sho rt b last w h ich  was then  g iven b y  
th e  Clan Mackenzie. In  respect o f the  o rde r in  
w h ich  these signals were g iven I  accept th e  evidence 
o f  M r. E sp ley and o f  th e  o the r witnesses on the 
Manchester Regiment th a t  her s ignal was given 
f irs t, though  there  was o n ly  a lapse o f a few  seconds 
between the  tw o , and I  re jec t the  evidence from  
th e  Clan Mackenzie th a t  i t  was she who f irs t  gave 
a w h is tle  s ignal. The significance o f the  a tte m p t 
b y  th e  witnesses o f th e  Clan Mackenzie to  reverse 
th e  o rder w i l l  be apparen t when i t  becomes 
necessary to  discuss her share o f the  respons ib ility  
fo r  th is  co llis ion. The exp lanation  o f th e  Clan 
Mackenzie's s ignal is as fo llow s : M r. B a rry , s t i l l  
in  sole charge o f the  bridge, had begun to  feel a 
l i t t le  nervous about the  approach o f the Manchester 
Regiment, e s tim a ting  the  distance o f the  vessels 
a p a rt to  be about h a lf  a m ile . H e was ju s t  th in k in g  
th a t  i t  w ou ld  be w iser to  ca ll th e  second officer 
fro m  th e  ch a rt room  when the  m aster, who had 
g iven  orders th a t  he was to  be recalled to  the  
bridge when the  N o rth -W e s t B u o y  came in  s ight, 
was beginning to  wonder w h y  he had n o t been 
called. H e  came o u t o f  his cab in  on to  th e  p o rt 
side o f th e  deck and saw p ra c tic a lly  the  same 
s itu a tio n  as M r. Esp ley had seen a m om ent o r tw o  
earlier. H e  le a p t on to  the  bridge, rushed to  the  
wheel-house, ordered the  wheel ha rd  a-starboard 
and blew  one sho rt b la s t ; and about th a t  tim e  
the  second officer, a ttra c te d  as he says b y  the  
noise o f the  m aster com ing on to  the  bridge or, as 
I  th in k  is m ore probable, by  one o r o ther o f these 
w h is tle  signals, emerged fro m  th e  c h a rt room . M r. 
P ilche r asks me to  fin d  th a t  b y  a fo rtu n a te  chance, 
o r fluke, th e  m aster happened to  come on to  the 
bridge a t  th e  precise m om ent, ne ithe r sooner no r 
la te r, w h ich  a p ru d e n t sa ilo r w ou ld  have selected 
as the  m om ent a t w h ich  to  take  the  action  the 
stand-on sh ip  is obliged b y  the  rules to  take , when 
the g ive -w ay vessel can no longer avo id  co llis ion  
by  her own action  alone. Th is  con ten tion  w i l l  have 
to  be exam ined in  its  tu rn . M eanwhile I  m ust 
discuss w h a t was th e  s itu a tio n  w h ich  M r. Esp ley 
and th e  m aster o f th e  Clan Mackenzie, w ho were 
the  tw o  witnesses w ho were suddenly confronted 
■with i t ,  a c tu a lly  found . As I  have a lready said, 
the  co llis ion  was recorded in  th e  books o f the  
Manchester Regiment as hav ing  occurred a t 2.20, 
th a t  is to  say, one m in u te  a fte r the  f ir s t  o f  th is  
exchange o f  signals was b low n  b y  th e  Manchester 
Regiment. M r. E sp ley says th a t  w ith  his w a tch  in  
his hand he noted th e  tim e  o f  th e  co llis ion , b u t 
does n o t f ix  i t  precisely beyond saying th a t  i t  was 
a fte r  2.20 b u t was n o t 2.21. The m aster o f the  
Clan Mackenzie es tim ated the  distance between the  
tw o  ships when he saw them  as being less th a n  a 
q u a rte r o f  a m ile  ; so d id  M r. E sp ley. The m aster 
and p ilo t  o f th e  Manchester Regiment p u t i t  a t 
abou t a q u a rte r o f  a m ile . As the  courses were 
a p p ro x im a te ly  a t r ig h t  angles the  distance o f the 
Clan Mackenzie fro m  the  p o in t o f in te rsection  w ou ld  
be s lig h t ly  b u t n o t su b s tan tia lly  less. On the

o ther hand i t  was agreed b y  the surveyors called 
b y  e ithe r side th a t  the  angle o f the  b low  was 
between 42 degrees and 45 degrees o r thereabouts. 
N o  evidence was g iven  as to  the  tu rn in g  c irc le  o f 
th e  Clan Mackenzie, b u t  th e  E ld e r B re th ren  made 
a ca lcu la tion  th a t  a t ten  kno ts she w ou ld  p robab ly  
requ ire  1500ft. in  d istance and one-and-a-ha lf 
m inutes in  tim e  to  go o ff fo u r po in ts . H a v in g  
regard to  the  app ro x im a te ly  r igh t-ang led  position  
o f  the  tw o  ships before action  was taken  i t  fo llows 
th a t  the m ore obtuse the  angle o f the  b low  the  less 
the Clan Mackenzie had gone o ff. One o f  the 
factors p u t  fo rw a rd  b y  the  surveyors in  ca lcu la ting  
the angle assumes th a t  the  damage caused to  the 
deckhouse o f the  Clan Mackenzie by  the  starboard 
anchor o f  the  Manchester Regiment was a t  the 
f irs t  p o in t o f con tact ; the  ch ie f officer o f  the 
Manchester Regiment, however, proves th a t  th is  
was n o t the  f irs t p o in t o f con tact, b u t th a t  i t  
occurred when the  vessels fe ll on to  each o ther 
again a fte r  the  f irs t  shock. I f  th is  is so, and I  
see no reason to  disbelieve th is  evidence, the  angle 
was apprec iab ly  more obtuse than  the 42 degrees 
w h ich  th is  ca lcu la tion  gives. M oreover, M r. 
E sp ley com pleted the  entries in  the  bridge book 
a fte r  the  co llis ion  ; and a lthough  he had seen 
th a t the  firs t, s ignal was g iven a t 2.19 he d id  n o t 
th in k  i t  w o rth  w h ile  to  correct, a t the  tim e , the 
record o f  the  apprentice th a t  the co llis ion  had 
occurred a t 2.20. F in a lly  in  th is  connection i t  is 
w o rth  n o tin g  th a t  b o th  ships in  tu rn  are c la im ing  
to  be the  stand-on ship and, in  th a t  capac ity  to  
have acted, n o t indeed too  ea rly  as is p a in fu lly  
ev iden t, b u t n o t too la te  and, therefore, i t  is in  
the  in terests o f  n e ith e r o f  them  to  m in im ise the  
tim e  between the  w h is tle  signals and the  im pact. 
I t  was ve ry  noticeable, also, th a t  th e  m aster o f 
the  Clan Mackenzie, w ith  every inducem ent to  
prove th a t  he had acted in  tim e , gave a t f irs t a 
ve ry  hes ita ting  a ffirm a tive  to  the  question w hether 
she had begun to  sw ing ; then  said th a t  she had 
“  s ta rted  to  sw ing ”  to  s tarboard b u t, f in a lly , th a t 
she had gone o ff over three po in ts . H is  estim ate 
o f  the  angle o f the  b low , on the  o th e r hand, was 
th a t  i t  was p ra c tic a lly  a r ig h t  angle. I t  m ay  ve ry  
w e ll be th a t  her ac tua l tu rn in g  c irc le  is narrow er 
th a n  the  estim ate, and th a t  she w ou ld  go o ff sooner ; 
and i t  goes w ith o u t saying th a t  b y  the tim e  she 
has gone o ff as m uch as three po in ts  her heading 
is beg inning to  change ra p id ly  every  m om ent. 
A ga inst a ll th is  m ust be set the evidence o f  the  
helmsman o f  the  Manchester Regiment, w h ich  I  see 
no reason to  doubt, th a t  her head had gone o ff 
n o t eleven degrees o r tw e lve  degrees as the  resu lt 
o f  sta rboard ing  as sta ted b y  the  p ilo t, b u t  s ix 
degrees, presum ably as the resu lt o f  her engines 
w o rk in g  astern, thus tend ing  to  th a t  e x te n t to  
re-establish th e  r igh t-ang le  pos ition  ; and th a t, 
as the  Clan Mackenzie was s truck  am idships, the 
b low  w ou ld  have no appreciable effect upon her 
swing. T a k in g  a ll these factors in to  consideration 
I  am  satisfied th a t  the  f irs t  b low  was a t a ra th e r 
b lu n te r  angle than  the  f in a l b low  and th a t  the  
estim ate o f  the  tim e  and distance g iven b y  the  
p rin c ip a l witnesses is subs tan tia lly  correct, and I  
f in d  accord ing ly  th a t  the  distance between th e  tw o  
ships when the  f irs t  w h is tle  signal was b low n was 
under a q u a rte r o f  a m ile  and th a t  the  tim e  th a t  
elapsed between then  and the  co llis ion  was ve ry  
l i t t le ,  i f  any, more than  a m inu te . In  th a t  s itua tion  
I  am  satisfied beyond d o u b t th a t, as the  m aster o f 
the  Manchester Regiment adm itte d , the  o n ly  th in g  
th a t  the  m aster o f the  Clan Mackenzie cou ld  do 
was to  p u t the  wheel ha rd  a-starboard.

F in a lly , I  m ust state m y  find ings as to  the  
respective speeds a t the  m om ent o f im pac t. As
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regards the  Clan Mackenzie, the re  is no d iff ic u lty . 
H e r engines were ke p t a t “  F u ll Speed Ahead ”  u n t il 
the  m om ent o f im pac t, and the  o n ly  reduction  in  
her speed w ou ld  be th a t  caused b y  th e  resistance o f 
her rudder ow ing to  the  wheel being p u t hard  
a-starboard, as described, in  the  la s t m inu te . I  am 
advised th a t  th is  reduction  can, fo r  p ra c tica l 
purposes, be ignored, and th a t  there  is no reason 
to  estim ate her speed a t the m om ent o f the  im p ac t 
a t  appreciab ly  less than  ten knots.

As regards the  Manchester Regiment, m ore than  
one o f her witnesses has estim ated th a t  she had no 
headway a t  the  tim e  o f the  im pact. I  re jec t th is  
evidence a ltogether. M r. P ilche r subm itted  in  
a rgum ent th a t  her speed w ou ld  p rob a b ly  have been 
reduced b y  about tw o  kno ts as the resu lt o f her 
engines w o rk ing  astern. X am advised th a t  th is  is 
a p p rox im a te ly  correct, and I  f in d  th a t  her fo rw ard  
speed a t the  m om ent o f im p ac t was a bou t three- 
and -a -ha lf knots. In  th is  connection I  have had 
evidence fro m  the  r iv a l surveyors called on e ithe r 
side. So th a t  I  m ay n o t be m isunderstood w ith  
regard to  the  services w h ich  these persons, em inent 
in  th e ir  profession, are capable o f rendering, and 
have rendered in  th is  case, I  have no d o u b t th a t, 
sub ject to  the qua lifica tions w h ich  I  have a lready 
m entioned, the  conclusions th a t  th e y  d raw  from  
the  survey as to  the  approx im a te  angle o f the 
blow' have saved a good deal o f unnecessary con flic t 
o f evidence. I  have also no d oub t th a t  th e ir  
survey w i l l  be extrem e ly  useful when the  appraise
m en t o f damages comes to  be made. B u t, fo r 
the  th ird  o r fo u rth  tim e  th is  te rm , I  have witnessed 
the  spectacle o f  tw o  em inent surveyors, upon 
precisely the  same data, asserting w ith  every 
possible assurance th a t  these da ta  p rove  w ide ly  
d iffe rin g  conclusions in  respect o f speed. Th is  is 
b y  no means the  m ost g la ring  instance o f d ive rgen t 
views ; b u t the  surveyor fo r  the  Clan Mackenzie 
asserted th a t  the  speed o f  the  Manchester Regiment 
m ust have been five  to  s ix  kno ts a t  th e  m om ent 
o f im pact. The surveyo r fo r  th e  Manchester 
Regiment, on th e  o ther hand, asserted, on precisely 
the  same m ate ria l, th a t  i t  cou ld  n o t have been 
more than  one to  tw o  kno ts. Questions were 
P u t in  cross-exam ination o f the  witnesses 
fo r the  Manchester Regiment tend ing , as i t  
appeared, to  support the  estim ate o f speed g iven 
b y  the  surveyor called b y  the  Clan Mackenzie, 
and some o f th e  Clan Mackenzie's witnesses gave 
the same e s tim a te ; b u t, as I  have said, M r. 
P ilcher does n o t now seek to  p u t  her speed so 
h igh. The  surveyor a d m itte d  th a t  in  his calcu
la tio n  he had not, in  the  f irs t  place, a llow ed fo r 
any la te ra l sw ing on the  p a rt o f the  Clan Mackenzie. 
He ju s tif ie d  th is  b y  p ropound ing  the  unusual theo ry  
th a t the  p o in t on w h ich  a ship p ivo ts  is ju s t  a ba ft 
am idships, and th a t  as th e  im p ac t was in  ap p ro x i
m ate ly  the  same p a rt o f  the  Clan Mackenzie there 
could be no la te ra l m ovem ent. M y  lim ite d  experi
ence in  these m atte rs, however, has led me to  
believe th a t  a lthough  there  is, o f  course, no fixed  
P o in t upon w h ich  any g iven ship p ivo ts  ( fo r  various 
factors, in c lud ing  her t r im ,  en ter in to  the  calcu
la tio n ) there  is a general consensus o f op in ion  th a t  
In norm a l t r im  a steamship’s p iv o tin g  p o in t is 
somewhere about o n e -th ird  o f  her leng th  from  
fo rw ard . I  am  advised th a t  there  is no reason to  
doubt th a t  th is  w ou ld  be so in  the  case o f  th e  Clan 
Mackenzie, laden as she w a s ; no r has anyone, 
except the  surveyor, sought to  challenge the 
P rop rie ty  o f  th a t  advice. As th e  p o in t o f im pac t 
Was some 7 0 ft. a f t  o f  th e  n o tio na l p iv o tin g  po in t, 
and as the  Clan Mackenzie was sw inging ra p id ly  
to  s tarboard a t “  F u ll Speed,”  i t  fo llow s th a t  there  
"'as an appreciable la te ra l sw ing on her pa rt,

c o n trib u tin g  to  the  force o f  the  im pact. Secondly, 
th e  surveyor had ignored any starboard sw ing on 
the  p a rt o f the  Manchester Regiment, as the  resu lt 
o f reversing her engines, w h ich  w ou ld  have to  be 
overcome before her stem cou ld  be th ro w n  to  p o rt, 
as i t  was ; and, la s tly , he had taken  no account 
o f  the  fo rw a rd  m ovem ent o f  th e  Clan Mackenzie 
w h ile  the  ships were in  con tact, in  spite o f the  fa c t 
th a t  the  Manchester Regiment had made an inden ta 
t io n  o f  a m ax im um  dep th  o f 14in. and a m in im u m  
dep th  o f  7 in . in  the  side o f  the  Clan Mackenzie, 
o u t o f  w h ich  the  Manchester Regiment had, so to  
speak, to  escape before the  vessels go t clear. On 
the  o ther hand, th e  surveyor called b y  the  
Manchester Regiment, com ing prepared to  m eet a 
charge th a t  the  vessel whose case he was supporting  
was do ing five  o r s ix  knots, ca lled a tte n tio n  to  
the  fa c t th a t  there  was no b u ck lin g  o f  the  plates 
on the  starboard bow  and no a c tua l ho ling  o f  the  
side o f the  Clan Mackenzie as he w ou ld  have 
expected i f  the  Manchester Regiment was do ing 
five -and -a -ha lf to  s ix  knots. B u t, assuming th a t  
to  be so, I  am  bound to  say th a t, a lthough  he was 
g iven several opportun ities  o f m ak ing  the  a tte m p t, 
he d id  n o t succeed in  convinc ing  me th a t  there 
was any reason w h y  the  damage a c tu a lly  done 
should ind ica te  a speed o f  one to  tw o  knots, ra th e r 
th a n  tw o  to  three knots, o r even three to  fo u r 
kno ts. I  m ust say th a t  th is  m uch too  fa m ilia r  
spectacle is n o t v e ry  e d ify ing . I t  was to  m eet th is  
k in d  o f s itu a tio n  th a t  the  R u le  C om m ittee recen tly  
passed O rder X X X V I I a , and th is  co u rt m ay have 
to  consider w he ther i t  w il l  n o t be necessary to  use 
its  powers o f  in vo k in g  the  assistance o f  a cou rt 
expert. F o r th e  m om ent i t  is su ffic ien t to  say th a t  
in  th is  case I  have n o t been assisted, in  the  m a tte r 
o f  speed, b y  the  e xpe rt evidence.

I  m ust now state the  r iv a l contentions. M r. 
P ilche r contended th a t  the  ru le  applicable is the 
crossing ru le  and th a t  on th is  basis the  m aster o f 
the  Clan Mackenzie acted a t the  r ig h t  m om ent in  
accordance w ith  the  d u ty  imposed on th e  stand-on 
vesse l: he contended, a lte rn a tive ly , th a t  i f  he was 
the  o ve rtak ing  ship and, therefore, bound to  g ive 
w ay, th e  Manchester Regiment had n o t acted in  
tim e  under the  rules. M r. Carpm ael, on the  o ther 
hand, contended th a t  as the  Manchester Regiment 
was f irs t  seen fro m  the Clan Mackenzie a t about 
tw o  o r th ree po in ts  on her p o rt bow  a t  a distance 
n o t exceeding three m iles, and on app ro x im a te ly  
the  same heading, the  Clan Mackenzie was an 
ove rtak ing  vessel w ith in  the  m eaning o f  the  rules ; 
th a t  b y  v ir tu e  o f th e  o ve rtak ing  ru le  its e lf  she 
cou ld  never lose th e  character o f  the  o ve rtak ing  
ship and was, there fore , obliged to  keep o u t o f 
the  w ay. As regards th e  Manchester Regiment, as 
the  overtaken  vessel, he contended th a t  she was 
engaged on the  w e ll-know n  na u tica l manoeuvre o f 
a d jus ting  her compasses, w h ich  necessarily invo lved  
successive changes o f heading, and th a t  in  m ak ing  
the  change fro m  a w esterly to  a n o rth e rly  heading 
she was keeping her course and speed, as the  ove r
taken  vessel, and d id  n o t b rin g  the  crossing ru le  
in to  p la y . A t  one tim e  he even w en t so fa r as to  
suggest th a t  a fu r th e r  tu rn  on to  an easterly head
ing , p rov ided  i t  was done in  the  course o f ad jus ting  
compasses and n o t on a re tu rn  to  the  Mersey, w ould  
s t i l l  leave the  Manchester Regiment the  o ve rtak ing  
vessel, though  th e y  were in  fa c t m eeting head on. 
B u t  he subsequently qua lified  th is  a pparen tly  
absurd resu lt o f his con ten tion  b y  saying th a t  in  
such a case th e  Clan Mackenzie w ou ld  no longer be 
“  com ing up  w ith  ”  the  Manchester Regiment. H e 
called a tte n tio n  to  the  difference between a rts . 17, 
18, 19, and 20 on th e  one hand and a rt. 24 on the  
o ther. W ith  regard to  the f irs t  fo u r rules he po in ted
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o u t th a t  the  words “ so as to  in vo lve  r is k  o f 
c o llis io n ”  occurred in  eve ry  one, and he la id  
special stress on the  p re lim in a ry  headnote to  the 
Steering and Sailing  Rules w h ich  ind icates th a t  
r is k  o f co llis ion can be ascertained b y  th e  fa c t th a t 
th e  bearing o f  an approach ing vessel does n o t 
appreciab ly  change, w h ich  w ou ld  n o t a p p ly  to  a 
vessel being overtaken. In  ru le  24, on th e  o ther 
hand, he po in ted  o u t th a t  r is k  o f  co llis ion was n o t 
m entioned a t  a ll, b u t th a t  the  te s t was th a t  a 
vessel was com ing up w ith  ano ther fro m  any 
d irec tion  m ore than  tw o  po in ts  a b a ft her beam, 
and th is , he contended, was a mere m a tte r  o f 
v is ib il ity ,  w he ther b y  n ig h t o r b y  day. M r. 
Carpm ael fu r th e r  contended th a t  i f  he cou ld  n o t 
m a in ta in  th a t  ru le  24 app lied  in  a ll circumstances 
independently  o f  r is k  o f  co llis ion  there  was in  th is  
case r is k  o f  co llis ion even when the  Manchester 
Regiment was tw o -and -a -ha lf to  three m iles away 
on a w este rly  heading, because the  fa c t th a t  she 
was f ly in g  th e  “  J . I . ”  s ignal ind ica ted  th a t  she 
w ould  s h o rtly  be tu rn in g  on to  a n o rth e rly  heading ; 
th a t  r is k  o f  co llis ion was, there fore , established in  
the  ove rtak ing  pos ition  and th a t  the  Clan Mackenzie, 
being once an o ve rtak ing  vessel, rem ained always 
an o ve rtak ing  vessel.

H e  also reserved th e  p o in t th a t  the  “ J . I . ”  
s ignal itse lf, a p a rt fro m  th e  regu la tions, obliged 
th e  Clan Mackenzie to  keep o u t o f  the  w ay. H e 
a d m itte d  th a t  he had no a u th o r ity  in  support o f 
the  p ropos ition , and th a t  w h a t a u th o r ity  there 
was was to  the  opposite e ffect (see The Treherbert, 
18 Asp. M ar. L a w  Cas. 458 (C. A .) ; 1934, P. 31), 
and, there fo re , th a t  i t  w o u ld  be im possible fo r  me 
to  accept th is  contention,'even i f  he cou ld  persuade 
h ighe r a u th o r ity  to  do so.

H e  fu rth e r  contended th a t  i f ,  as overtaken vessel, 
the  Manchester Regiment cou ld  n o t be said to  have 
m ain ta ined  her course, so as to  absolve the  Clan 
Mackenzie fro m  an absolute d u ty  to  keep o u t o f 
th e  w ay, th e  la t te r  had the  o rd in a ry  d u ty  to  take  
care to  avo id  the  collis ion, as la id  down in  The 
Saragossa (7 Asp. M ar. L a w  Cas. 289 ; 69 L . T . 
Rep. 664), and a ffirm ed th a t  she had been negligent 
in  th is  respect.

F in a lly , i f  a ll these contentions fa iled , and  he 
was to  blame as the  “  g ive -w ay ”  ship, he contended 
th a t  the  Clan Mackenzie had herse lf acted 
to o  late.

I  asked M r. Carpm ael to  g ive me an y  a u th o r ity  
fo r  the p roposition  th a t  a rt. 24 comes in to  operation 
under cond itions d iffe rin g  fro m  those applicable 
to  the  earlie r a rtic les, and th a t  i t  is n o t qua lified  
b y  im p lica tio n  b y  the  words appearing in  the 
earlier rules, “  so as to  invo lve  r is k  o f  co llis ion .”  
H e  a d m itte d  th a t  he cou ld  g ive me no such 
a u th o r ity , b u t  he m ain ta ined  th a t  the  p roposition  
was se lf-ev iden t fro m  the  w ord ing  o f a rt. 24 itse lf. 
I  am  bound to  say th a t  even i f  the  m a tte r were, 
as I  th in k  i t  is no t, e n tire ly  free o f  a u th o r ity , I  
should come to  exa c tly  the  opposite conclusion. 
I  should have th o u g h t i t  was reasonably clear 
from  the  opening words o f a rt. 24, “  no tw iths tand ing  
a n y th in g  contained in  these rules,”  th a t  a ll the  
Steering and S a iling  R ules became applicable in  
the  same conditions, nam ely, in  re la tion  to  r is k  o f 
co llis ion, b u t  th a t  a rt. 24 contained an ove rrid ing  
exception, la y in g  down th a t  when once th e  rules 
have become applicable in  re la tion  to  r is k  o f 
co llis ion  the  re la tions between an o ve rtak ing  and 
an overtaken vessel sha ll n o t be changed b y  any 
subsequent a lte ra tio n  o f  bearing so as to  leave i t  
inde fin ite  w hether, fo r  example, a t  any g iven 
m om ent the  o ve rtak ing  o r the  crossing ru le  applies. 
R u t the  m a tte r  is, in  m y  op in ion , concluded b y  
a u th o r ity . In  The Beryl (9 P. 137, a t  p . 140)

L o rd  Esher la id  i t  down th a t  these rules are a ll 
applicable a t a tim e  when the  r is k  o f co llis ion can be 
avoided, n o t th a t  th e y  are applicable when the 
r is k  o f  co llis ion is a lready fixed  and determ ined. 
H e  added : “ W e have a lways said th a t  the  r ig h t 
m om ent o f  t im e  to  be considered is th a t  w h ich  
exists a t  the  m om ent before the r is k  o f  co llis ion 
is co n s titu te d .”  In  The Bellanoch (10 Asp. M ar. 
L a w  Cas. 483 ; 97 L .  T . Rep. 315 ; (1907) P . 170, 
a t p. 192) K ennedy, L .J . s a id : “  N obody can 
d ispute, in  th is  co u rt ”  ( th a t is, the  C ourt o f  Appeal) 
“ the  judg m e n t w h ich  has been g iven in  the case 
o f The Beryl, w h ich  dea lt a u th o r ita tiv e ly  w ith  
th e  question o f  th e  t im e  a t w h ich  a vessel w ith  
w hom  a d u ty  to  ac t lies, ought to  take  steps, 
in  accordance w ith  th e  rules, to  fu l f i l  her d u ty , 
and nobody disputes th a t  the  t im e  is when 
i t  is, o r ough t to  be, apparent th a t  there  w i l l  be 
r is k  i f  no th ing  is done to  p reven t i t . ”  B u t i t  
is said th a t  these were b o th  cases o f  crossing 
vessels. H ow ever, in  the  earlie r case o f  The Banshee 
(sup.), an o ve rtak ing  ease, L o rd  Esher had said : 
“ N ow  a t  w ha t period  o f  t im e  is i t  th a t  the  
regu la tions begin to  a p p ly  to  tw o  ships ? I t  cannot 
be said th a t  th e y  are app licab le  however fa r  o ff 
the  ships m ay be. N obody cou ld  seriously contend 
th a t, i f  tw o  ships are s ix  m iles apa rt, the  regulations 
fo r  p reven ting  collisions are applicable to  them . 
T he y  o n ly  a p p ly  a t a tim e  when, i f  e ithe r o f  them  
does a n y th in g  co n tra ry  to  the  regulations, i t  w il l 
cause danger o f  co llis ion. None o f the  regulations 
a p p ly  unless th a t  period o f  t im e  has a rrived . I t  
fo llow s th a t  a n y th in g  done before the  tim e  arrives 
a t w h ich  th e  regu la tions a p p ly  is im m a te ria l, 
because a n y th in g  done before th a t  tim e  cannot 
produce r is k  o f co llis ion w ith in  the  m eaning o f  the 
regu la tions.”

There is n o th ing  in  any o f  these observations, 
b y  w h ich  I  am  bound, w h ich  h in ts  a t  any difference 
between the  o ve rtak ing  ru le  and the  o th e r rules 
as to  the  m om ent a t  w h ich  th e y  app ly . The tes t 
is s ta ted in  d iffe re n t form s, b u t  w ith  no difference 
in  substance, and i t  is app lied  u n ive rsa lly  ; nor 
is there  a n y th in g  in  the  case o f  The Banshee its e lf 
to  give th e  s ligh test w a rra n t fo r  M r. Carpm ael’s 
con ten tion  th a t  mere v is ib i l i ty  is th e  te s t fo r the  
a p p lic a b ility  o f ru le  24. Indeed, in  the c ircum 
stances o f  th a t  case the C ourt o f  A ppea l held th a t, 
though  the  vessels had been in  s igh t o f  each o ther 
fo r  some tim e , the  regulations had n o t begun to  
a p p ly  when the  ove rta k in g  was w ith in  800yds. 
o f  the  overtaken  vessel. B u t  a lthough  800yds. 
was taken  in  th a t  case as being a distance a t w h ich 
the  rules had n o t begun to  app ly , I  appreciate 
th a t  th a t  fin d in g  is n o t to  be app lied a rb it ra r i ly  ; 
fo r  exam ple, no th ing  is said in  the  rep o rt about 
the  re la tive  speeds o f the  vessels, though  i t  appears 
th a t  b o th  were sm all ships. I t  is obvious th a t 
th e  distance astern a t w h ich  th e  o ve rtak ing  ru le  
becomes app licab le  m ust v a ry  accord ing to  c ircum 
stances. E ig h t hundred yards astern m ay be a 
long distance between tw o  tram ps steaming 
respective ly  a t s ix  and seven knots, b u t  i t  w ou ld  be 
a ve ry  sho rt distance i f  the  Queen M ary, a t speed, 
was overhau ling  one o f  them . L ikew ise  the 
la te ra l in te rv a l between the  courses w ou ld  be a 
fa c to r o f  im portance. I t  is the  p rinc ip le  la id  
down in  The Banshee and the  o th e r cases w hich 
m atters.

W ith  th a t  p rinc ip le  in  m ind  I  w il l  now  examine 
M r. Carpm aei’s submission in  the lig h t  o f the 
circumstances o f  th is  case. He argued th a t  as 
the m aster o f  th e  Clan Mackenzie a d m itte d  th a t 
he had seen th e  Manchester Regiment rou g h ly  
tw o  po in ts  on his p o rt bow  a t tw o  to  three m iles, 
the  o ve rtak ing  pos ition  was established once
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and  fo r  a ll w ith in  the  m eaning o f ru le  2 4 ; and, 
a lth o ug h  his own p ilo t  and m aster d id  n o t help 
h im , he was able, as w il l  appear, to  invoke  some 
admissions o f  the  r iv a l m aster in  a id  o f  his 
argum ent.

N ow , i f  i t  is assumed th a t  vessels are on exac tly  
pa ra lle l courses, th a t  the  h inderm ost vessel is 
tw o -a n d -a -h a lf m iles fro m  th e  p o in t a t  w h ich  she 
w ou ld  be opposite the  leading vessel, and th a t  the 
la te ra l in te rv a l is a m ile , she has the  lead ing vessel 
a bou t tw o  po in ts  on he r p o rt bow. The distance 
between th e  tw o  ships is, o f  course, considerably 
more than  tw o -and -a -ha lf m iles. A t  th e  supposed 
speeds o f ten  and six  kno ts  respective ly , in  fifteen 
m inutes th e  h inde rm ost vessel w i l l  have covered 
the tw o -and -a -ha lf m iles to  the  p o in t opposite 
th e  o rig ina l pos ition  o f the  lead ing vessel ; b u t 
the  leading vessel has m oved fo rw a rd  one-and-a- 
h a lf  m iles, th e  bearing has broadened correspond
in g ly , and th e  ships are s t i l l  w e ll over one-and-a- 
h a lf  m iles apa rt. A f te r  ano ther q u a rte r o f  an 
h ou r th e  h inde rm ost vessel is s t i l l  h a lf  a m ile  
aste rn  o f  th e  pos ition  in  w h ich  she w ou ld  be 
opposite th e  o th e r vessel. She has the  leading 
vessel ju s t under s ix  po in ts  on her p o rt bow, and 
th e y  are s t i l l  over a m ile  apa rt. E ven  in  th is  last 
position  I  am  advised, as a m a tte r  o f seamanship, 
th a t  th e  tw o  vessels w ou ld  have no concern w ith  each 
o th e r a t a ll, and th a t  fro m  th e  seaman’s p o in t o f 
v iew  i t  w ou ld  be' absurd, in  th e  o rig ina l pos ition  
h a lf  an hou r earlier, to  tre a t them  as being affected 
b y  any o f th e  Steering o r S a iling  Rules. B u t,  as a 
m a tte r o f  fac t, when the  Manchester Regiment was 
a c tu a lly  on a w este rly  heading she was on W est, 
m a g n e tic ; b u t  when some m inutes la te r  the  
Clan Mackenzie to o k  up  her course South  88 W est 
w ue, her m agnetic  heading is s ta ted  to  have been 
W orth  ^  W est. H a d  these vessels con tinued  on 
these respective headings th e y  w ou ld  have been 
n o t on pa ra lle l courses, b u t on courses d ive rg ing  
by about a p o in t, so th a t  th e  la te ra l in te rv a l w ould  
be increasing a ll the  tim e  and th e  vessels w ou ld  
be b y  th a t  m uch the  less concerned w ith  each o ther.

fn  his a rgum ent on th is  p o in t, M r. Carpm ael 
referred me to  th e  fo llo w in g  passage a t  p. 428 
b f  the  a rtic le  on sh ipp ing  in  the  o rig ina l ed itio n  o f 
R a lsb u ry  :

“  The tim e  to  look a t is, there fore , in te rm ed ia te  
between the  tim e  when co llis ion  is a mere 
P oss ib ility  and th e  t im e  when th e  r is k  is 
im m edia te . The rules re fe rring  to  r is k  o f co llis ion 
a p p ly  as soon as there  is a reasonable p ro b a b ility  
° f  r is k  o f  co llis ion .”

W h ile  m a in ta in in g  th a t  th is  sum m ary o f  the  law  
oes n o t a p p ly  to  ru le  24 because th a t  is n o t a ru le

.ring to  “  r is k  o f co llis ion ,”  he v e ry  fra n k ly  
' o m itte d  th a t  i f  the  circumstances in  w h ich  ru le  24 
JJplies *s Soverned  b y  th e  p rinc ip le  la id  down in  
re f6 ^ ery\ a"d  th e  o th e r cases to  w h ich  I  have 

erred, i t  w ou ld  be im possible to  say o f  tw o  ships 
¡ ^ m in g  on pa ra lle l courses as described in  the 

us tra tio n  ju s t g iven, th a t  in  th e ir  f irs t  pos ition  
a ' y  bad passed o u t o f  the  tim e  when co llis ion  was 

mere p o s s ib ility  and in to  the  in te rm ed ia te  period 
"e en  th a t  tim e  and th e  tim e  when th e  r is k  is 

m ediate. B u t he contended th a t, even i f  th is  
s an app rox im a te  illu s tra tio n  o f  th e  pos ition  

h ad ”1 ttle Manchester Regiment was f irs t  seen, i t  
aci . . n? bearing on the  case b y  reason o f the  
the S?10n> w h ich  he ob ta ined  fro m  th e  m aster o f , Clan Mackenzie, to  th e  effect th a t  i f  he had 
Si Wn th a t  th e  o the r sh ip was f ly in g  th e  “  J . I . ”  
b i  .a he w ou ld  p ro b a b ly  have stayed on the 
sj j  ®e.’ because he w ou ld  have had an idea th a t  

m igh t w a n t w atch ing . Therefore, even i f  r isk

[A d m .

o f co llis ion m ust ex is t before ru le  24 applies, M r. 
Carpmael argued th a t  th is  admission p roved  th a t  
r is k  o f  co llis ion a lready existed when the  m aster o f 
the  Clan Mackenzie las t saw the  Manchester 
Regiment before leaving  th e  b ridge, and th a t  i t  
fo llow ed th a t  th e  Clan Mackenzie was the  ove r
ta k in g  vessel, because d u rin g  the  ea rly  p a rt o f  the 
tu rn  b y  the  Manchester Regiment to  a n o rth e rly  
heading, the  Clan Mackenzie m ust be s t i l l  more 
th a n  tw o  po in ts  a b a ft he r beam. N ow  I  th in k  
th a t  th is  a rgum ent invo lves a fa llacy , w h ich  is th a t, 
fa ir ly  in te rp re ted , th e  m aste r’s admission o f 
p o te n tia l danger was n o t made in  re la tio n  to  a ship 
w h ich  had a lte red  he r course in  the  o rd in a ry  course 
o f nav iga tion  about tw o  m iles ahead, as is shown 
b y  the  fa c t th a t  he a c tu a lly  le f t  the  bridge because 
he was unaware o f  the  “  J . I . ”  signal ; b u t was made 
in  re la tio n  to  a sh ip o f w h ich  i t  was assumed to  be 
know n th a t  she was a c tu a lly  tu rn in g  in  the  course 
o f  the  compass ad jus ting  operation, f irs t  on to  a 
course crossing his course a t r ig h t  angles and thence 
possib ly on to  an opposite course to  his. In  o ther 
words, i t  w ou ld  n o t be the  mere tu rn  in  a n o rth e r ly  
d irec tion  fro m  a w este rly  heading b y  a vessel fa r 
enough away to  be ignored w h ich  w ou ld  cause 
h im  to  w atch  her— as in  fa c t he d id  no t, on the 
supposition  th a t  th is  was th e  case— b u t the  tu rn  
to  th e  n o rth  b y  a vessel know n  to  be fly in g  the  
11 J . I . ”  signal ; th a t  is to  say, i t  is th e  v e ry  fa c t 
th a t  she w ou ld  be know n to  be ta k in g  up a crossing 
course w hich, accord ing to  his adm ission, w ou ld  
g ive  rise to  th e  necessity fo r  w a tch ing  her. Th is  
does n o t invo lve  an adm ission th a t  he le f t  th e  bridge 
a t “  th e  m om ent before th e  r is k  o f co llis ion  was 
con s titu te d .”  T h is  m ay be tested b y  seeing w ha t 
w ou ld  be th e  pos ition  a t th e  end o f the  ten  m inutes 
a fte r the  m aster o f  th e  Clan Mackenzie le f t  the  
bridge on th e  assum ption th a t  the  s itu a tio n , when 
he d id  so, was as i t  m ust have appeared to  h im  to  
be ; th a t  is to  say, the  la te ra l in te rv a l s t i l l  being 
assumed a t th a t m om ent to  be a m ile , th a t  h is 
vessel has now  reached a p o in t o n ly  te n  m inutes 
steam ing, o r one -and-tw o-th irds m iles, fro m  the  
p o in t a t w h ich  she w il l  be opposite th e  lead ing 
vessel, the  bearing o f w h ich  has broadened 
corresponding ly to  about 30 degrees, and w hich 
has ju s t tu rn e d  fro m  a w es te rly  heading tw o  o r th ree 
po in ts  in  a n o rth e r ly  d irec tion  and is assumed to  
be co n tinu ing  on th a t  new heading w ha tever i t  m ay 
be. A n  a lte ra tio n  o f course o f  tw o  po in ts  fro m  her 
heading W est m agnetic pu ts  th e  Manchester 
Regiment on a course a p p ro x im a te ly  one p o in t o ff 
the  pa ra lle l courses. In  those te n  m inutes the 
Clan Mackenzie w ou ld  have done th e  m ile  and tw o- 
th ird s  to  th e  p o in t opposite th a t  in  w h ich  the  
Manchester Regiment is assumed to  have been las t 
observed b y  th e  m aster. In  th e  same tim e  the 
Manchester Regiment w ou ld  have done one m ile  
and w ou ld  be n ea rly  th a t  distance ahead a t  a la te ra l 
in te rv a l o f w e ll over tw o -th ird s  o f a m ile . The 
ac tua l d istance between th e  ships w ou ld  s t i l l  be 
over a m ile . I f  she had tu rn e d  three po in ts , th a t  is 
to  say, tw o  po in ts  o ff the  pa ra lle l course, she w ou ld  
s t i l l  be n o t m uch less than  a m ile  ahead, th e  la te ra l 
in te rv a l w ou ld  be nearly  tw o -th ird s  o f a m ile, 
and the  distance between the  vessels w ou ld  s t i l l  
be ove r a m ile . I f  she had gone o ff fo u r po in ts , 
th a t  is, th ree po in ts  from  the  para lle l, she w ould  
be about five -s ix ths  o f a m ile  ahead, th e  la te ra l 
in te rv a l w ou ld  be about o n e -th ird  o f a m ile  and 
the  distance between th e  vessels w ou ld  be ju s t 
under a m ile . I f  she had tu rn e d  a t five  po in ts , 
th a t  is to  say, fo u r po in ts  o ff the  pa ra lle l, an over
ta k in g  pos ition  w ou ld  n o t be established b y  the  
tu rn  unless i t  had been established a lready, as in  
th is  pos ition  th e  h inderm ost vessel w ou ld  be less
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than  tw o  po in ts  a b a ft the  beam. B u t, leaving  th is  
aside, a t the  end o f the  te n  m inutes the  la te ra l 
in te rv a l w ou ld  be ju s t  over a qu a rte r o f  a m ile , 
the  leading vessel w ou ld  be about tw o -th ird s  o f 
a m ile  ahead and the  distance between them  w ould  
be over tw o -th ird s  o f a m ile . In  none o f these 
positions, w h ichever is the  supposed heading o f 
the  lead ing vessel, am  I  advised, as a m a tte r o f 
seamanship, th a t  th e y  w ou ld  have any concern 
w ith  each o the r a t the  beginning, o r fo r  the  m a jo r 
p a rt, o f th a t  ten  m inutes ; and I  am  o f  op in ion  
th a t a t th e  tim e  when he le f t  th e  bridge, in  th a t 
supposed s itu a tio n , the  m aster o f  the  Clan 
Mackenzie w ou ld  be ju s tif ie d  in  th in k in g  th a t  the 
ship had n o t passed o u t o f th e  stage in  w hich 
co llis ion  was a mere p o ss ib ility . F a ir ly  in te rp re ted , 
his admission m eant no more th a n  th a t, assuming 
th e  s itu a tio n  when he le f t  th e  bridge to  be th a t  
w h ich  i t  a c tu a lly  p roved to  be, he w ou ld  know  
th a t  i f  the  heading on n o rth  was m a in ta ined  and 
the  bearing d id  n o t change and the  ships got 
w ith in , say. abou t a m ile  o f  each o ther, a s itua tion  
w ou ld  arise in  w h ich  the  Manchester Regiment 
needed w a tch ing  because i t  w ou ld  be in te r
m edia te  between th e  tim e  when co llis ion  was a 
mere p o s s ib ility  and  th e  tim e  when the  r is k  was 
im m ed ia te .”  T h a t tim e  w ou ld  be some fo u r or 
five  m inutes a fte r  th e  Manchester Regiment had 
a c tu a lly  established her n o rth e rly  heading, and 
five  o r s ix  m inutes before th e  co llis ion  ; and in  the 
v ie w  o f the  E ld e r B re th ren , as a m a tte r o f  seaman
ship, the  tim e  when th e  vessels were about a m ile  
fro m  each o ther, w ith  five  o r s ix  m inutes to  spare, 
is the  earliest t im e  a t  w h ich  th e y  w ou ld  need to  
take  any notice o f each o ther ; and w ith  th a t  
tim e , and a t  th a t  d istance, w h ichever o f these 
vessels was obliged to  do so cou ld  easily have ke p t 
o u t o f th e  w ay o f  the  o ther w ith  perfec t safety 
and w ith  am ple tim e  to  spare. Before th a t,  they  
w ou ld  be ju s t  tw o  ships in  s igh t o f each other. 
T h is  happens also to  be in  accordance w ith  the 
evidence o f the  p ilo t  o f  th e  Manchester Regiment. 
Asked when he had f irs t  seen the  Clan Mackenzie, 
he rep lied  th a t  he had f irs t  seen her before she 
reached th e  B a r L ig h t  Vessel, b u t added th a t  he 
was rea lly  ** concerned w ith  ”  th e  o il ta n ke r w hich 
was also going to  a d ju s t compasses. H e  also said 
th a t  before the  second a d ju s tm e n t he saw her 
b u t  d id  n o t “  exam ine ”  her ; th a t  w ou ld  be w h ile  
th e  Manchester Regiment was on a w este rly  heading 
between 2.02 and 2.08. F in a lly , in  th e  ea rly  p a rt 
o f  h is cross-exam ination, speaking o f the  tim e  
when he had a lready tu rn e d  on to  the  n o rth e rly  
heading, he said th a t  he saw the  Clan Mackenzie, 
b u t was “  n o t concerned w ith  her ” — she was s t i l l  
to  the  east o f h im , com ing on her course rough ly  
about one-and-a-ha lf m iles aw ay and com ing along 
a t a good speed. Seeing th a t  the  course a t  a r ig h t 
angle, to  use a ne u tra l phrase, had been established, 
as is conceded, n o t less th a n  ten  n o r m ore than  
tw e lve  m inutes before the  co llis ion  a t a tim e  when, 
as a lready stated, th e  one was one-and-tw o-th irds  
m iles fro m  the  p o in t o f  in tersection, the  o ther 
v e ry  l i t t le  less th a n  a m ile , and the  distance 
between th e m  was v e ry  nea rly  tw o  m iles, I  have 
no hes ita tion  w ha tever in  ho ld ing  th a t, in  these 
circumstances, i t  is n o t the  ove rtak ing  ru le , b u t 
the  crossing ru le  th a t, in  accordance w ith  the 
p rinc ip les  la id  down b y  th e  C ourt o f  Appeal, m ust 
be app lied  to  th is  case. I f  fu r th e r  a u th o r ity  is 
needed, I  th in k  th a t  i t  is p rov ided  by  the  case o f 
The Roanoke (sup.), w h ich  M r. Carpm ael c ited  in  
support o f  the  p ropos ition  w ith  w h ich  I  shall 
n e x t have to  deal. The p o in t fo r  w h ich  I  am  now 
re fe rring  to  th e  case was n o t the  sub ject o f the  
decision in  the  C ourt o f  Appea l, because there

was no appeal fro m  th e  decision o f the  la te  B n c k n ill,
J .  on th is  p o in t. The ac tua l p o in t o f the  decision 
was w he ther the  Roanoke, going in to  Dungeness 
E ast B a y  to  p ic k  up  a p i lo t  and reducing speed 
fo r th a t  purpose, was keeping her speed in  re la tion  
to  the  Windsor, w h ich  had  gone in to  the  bay ju s t 
ahead o f her fo r the  same purpose, b u t  was com ing 
o u t o f th e  ba y  in  a pos ition  w h ich  made her the  
g ive -w ay vessel on crossing courses. B u t in  the 
co u rt below i t  had apparen tly  been contended, as 
M r. Carpm ael now  contends, th a t  a ll the  tim e  the 
Roanoke was an ove rtak ing  vessel because she had 
come up channel in  fu l l  s ig h t o f  the  Windsor and 
astern o f  her. W ith  regard to  th is  B u c k n ill,  J . 
says as fo llow s : “  N ow , th a t  being so, w h a t was 
the course o f the  o ther ship ? I  have said w h a t i t  
was, and I  have found  where the  collis ion took  
place and, th a t  being so, I  f in d  as a fa c t th a t  the 
Roanoke and the  Windsor were so proceeding th a t 
the Windsor had the  Roanoke on her starboard 
bow o r side, and th a t  th e y  were proceeding so 
as to  in vo lve  r is k  o f  co llis ion  a t  the  m a te ria l tim e  
before the  co llis ion happened. I t  follows, therefore, 
th a t I  f in d  th a t  th e y  were n o t overtaken and 
ove rtak ing  ships. A t  one m om ent in  a sense th e y  
were. W hen th e y  passed Dungeness, the  Windsor 
had passed a t  8.15 and the  Roanoke had passed 
a t 8.35, and if ,  as I  suspect, w h a t was nearer the 
t r u th  th a n  as sta ted b y  the  witnesses from  the  
Windsor, th e  Windsor was ve ry  m uch nearer in  
than  she says she was to  Dungeness a t th a t  
m om ent, i t  m ay be then  th a t  th e y  were overtaken 
and o ve rtak ing  ships ; b u t  th a t  pos ition  was 
d iscontinued b y  those on board the  Windsor, who 
devia ted fro m  th e ir  course and to o k  th e ir  ship in to  
the  E a s t B a y  and came o u t again, p o rtin g  a 
suffic ient num ber o f po in ts— four, I  should th in k , 
a t least— to  b rin g  her o u t fro m  the  bay u n t i l  she 
was heading E ast-S ou th -E ast o r South-East.

A ga inst th is  decision there  was no appeal and 
the  case proceeded in  the  C ourt o f A ppeal on the 
basis th a t  the  crossing ru le  applied. E ven  so,, 
however, a t p . 245, K ennedy, L .J . expressed a 
d o u b t w hether, a lthough  th e  vessels were in  
crossing positions a t  the  tim e  when the  Roanoke 
reduced her speed, The Banshee d id  n o t compel 
h im  to  ho ld  th a t  even th e  crossing ru le  had n o t 
then  become applicable. A fte r  analysing th e  
decision in  The Banshee, he says :

“  In  the  present case, when th e  Roanoke p u t h e r 
engines to  h a lf speed, the  Windsor was no less than  
three-quarters o f a m ile  aw ay on her p o r t  side, and  
those who were in  charge o f th e  Windsor could 
have found  no rea l d if f ic u lty  in  avo id ing  the 
Roanoke. Accord ing, there fore , to  the  judg m e n t o f 
the C ourt o f  A ppeal in  The Banshee, the  Roanoke 
d id  n o t v io la te  a rt. 21 in  slackening speed, because 
then  no r is k  o f co llis ion between the  crossing steam
ships was invo lved . The stopping o f the  engines 
three m inutes la te r m ig h t reasonably be regarded 
o n ly  as a fu rth e r step in  th e  same gradua l process 
o f  ta k in g  o ff the w ay o f the  Roanoke fo r the  purpose 
o f p ick in g  up  the  p ilo t.”

In  o ther words, he o n ly  declined to  fo llow  
The Banshee and to  ho ld  th a t  th e  crossing rules 
had n o t begun to  a p p ly  a t  a tim e  when, the  ships 
being oh crossing courses, b u t a t th ree-quarters o 
a m ile  distance, th e  Roanoke had reduced her 
speed, because th e  case has been fo u gh t in  b o th  
courts on the  fo o ting  th a t  the  crossing ru le  had 
then  begun to  app ly . I t  is qu ite  ev iden t how th a t 
experienced judge  w ou ld  have app lied, to  th e  lac s 
o f th is  case, th e  p rinc ip les  w h ich  he himsen 
repeated ly la id  down.

B u t  to  take  M r. Carpm ael’s n e x t p o m t ; on tne 
assum ption th a t  I  am  w rong and th e  Manchester
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Regiment was the  overtaken  sh ip , i t  is conceded 
th a t  she fa iled  to  keep her course and speed, unless 
the  fa c t th a t  she was fly in g  the  “ J . I . ”  signal 
enables her to  say, a fte r the  ove rta k in g  ru le  has 
begun to  app ly , th a t  in  going fro m  “  H a lf  Speed ”  
to  “  Slow Speed ”  and tu rn in g  e igh t po in ts  to  
n o rthw a rd  she was “  keeping her course and 
speed.”  M r. Carpmael a d m itte d  th a t  he had no 
a u th o r ity  bearing d ire c tly  on th is  resu lt o f f ly in g  
the  “ J . I . ”  signal, b u t he said th a t  th is  case was 
a pe rfec t analogy to  1'he Roanoke. N o w  The 
Roanoke decided, n o t fo r  the  f irs t t im e , th a t  course 
and speed in  th is  connection mean course and 
speed in  fo llo w in g  the nau tica l manoeuvre in  w hich, 
to  th e  know ledge o f the  o ther vessel, th e  vessel is 
a t  the  tim e  engaged. The sim plest illu s tra tio n , 
perhaps, is th a t  a vessel keeps her course i f  she 
fo llow s the  p roper u p -r iv e r  course on the  Thames, 
n o tw ith s ta n d in g  th a t  she tu rn s  nearly  sixteen 
po in ts  round  the  Is le  o f  Dogs (see, fo r  example, 
The Taunton, 31 I X .  L .  R ep. 119, a t  p . 120, per 
S c ru tto n , L .J .)  ; and i t  is easy to  see the  analogy 
between such a case and th a t o f  p ick in g  up a p ilo t 
a t th e  m ou th  o f a ha rbour (see The Albano, 10 
Asp. M ar. L a w  Cas. 365 ; 96 L .  T . Rep. 335 ; (1907) 
A . C. 193) ; n o r can i t  m ake any difference in  
p rinc ip le  th a t  in  The Roanoke its e lf  th e  area 
in  w h ich  th e  p ilo t  was to  be p icked  up  was 
less defined. Dungeness E ast B a y  was s t ill,  
to  use th e  words o f L o rd  A lverstone  on p. 238, 
a know n and recognised place fo r  an operation 
w h ich  m ust be undertaken b y  vessels in  th e  o rd i
na ry  course o f th e ir  nav iga tion  ; and i t  w il l 
|)e observed th a t  th ro u g h o u t the  judgm ents 
in  The Roanoke stress is la id  on th e  manœ uvre 
requ iring  an a lte ra tio n  o f course and speed. 
* ’° r  example, on p. 246 Kennedy, L .J .  says :
' I f  a vessel, in  order successfully and in  the 

o rd in a ry  and p roper w a y  to  pe rfo rm  a p roper 
nau tica l manœ uvre, m ust a lte r her speed ”  : and 
lower down on the  same page, “  the  necessity o f 
a lte rin g  speed w h ich  the  manœ uvre invo lves ”  : 
and again, on p. 247, “  as the p roper execution o f 
•ne na u tica l manœ uvre in  w h ich  she is obv ious ly  
and v is ib ly  engaged m ay d ic ta te  ”  : and lower 
dow n on the  same page, “  W here the  exigencies o f 
tae nau tica l m anœ uvre in  w h ich  she is engaged 
are v is ib le  to  the  vessel w h ich  is bound under the 
regulations to  keep ou t o f  her w a y .”

B u t in  m y  op in ion i t  is obvious, and the  E ld e r 
B re th ren  so advise me, th a t  the  m anœ uvre o f 
ad jus ting  compasses, even i f  i t  is a “  na u tica l 
manœ uvre ”  w ith in  the  m eaning o f th a t  phrase as 
''sed in  The Roanoke, does n o t invo lve  th a t  the 
Jessel need tu rn  a t any g iven m om ent, o r a t any 
Kiven place, o r take the  ca rd ina l po in ts  in  any 
diven order : no th ing  o f the  so rt is requ ired, 
exacted, d ic ta ted  o r necessitated. A t  any tim e  she 
'an stop, reverse, tu rn  away a t any speed, o r even 
x>rne about the  reverse w ay  to  her n e x t heading, 
r  change th e  o rder o f  “  the  manœ uvre ”  w ith o u t 

i  are than  a t r i f l in g  inconvenience o r a m om entary 
te rru p tio n  o f  the  operations. M r. B ruce said th a t 

Was o ften  delayed lik e  th a t  when a d jus ting  
mpasses. In  p a rtic u la r in  th is  case, the 

'Onchester Regiment cou ld  have done any o f these 
s ‘ags^-hen the  n o rth e rly  ad jus tm en t was finished, 
ur era l m inutes before the  collis ion. M oreover, the 
itse lf11611* ’ Pressed t0  a log ica l conclusion, defeats 
se 11 ’ since m a in ta in in g  a n o rth e rly  heading fo r 
inste a m inutes a fte r th a t  ad jus tm en t was finished, 
to  th  ° f  B o n in g  easterly, w ou ld  no t, according 
m v ■ a rgurr>ent, be “  keeping her course.”  In  
conv Pl" 10n’ l f  1 were t0  hoId th a t  th e  manœ uvres 
cateuenient l ° T adJ“ s ting  compasses are in  the  same 

gory as the  recognised n a u tica l m anœ uvre o f

[A d m .

p ick in g  up a p ilo t, I  should be tea ring  up  the  
S teering and Sailing  Rules w ith o u t the  s ligh test 
w a rran t.

I  th in k  th a t  the  evidence as to  the  e ffect o f  the 
“ J . I . ”  signal w h ich  i t  is possible to  regard 
seriously is a ll one w ay, and th a t  i t  am ounts to  
no more than  th is , th a t  o the r ships are usua lly  
w illin g  to  extend a certa in  am oun t o f courtesy to  
a vessel f ly in g  the  signal, b u t  th a t  i t  imposes no 
ob liga tion  to  do a n y th in g  b u t to  keep an ex tra  
good lo o k -o u t; and th a t, o f  course, is fo r the 
purpose o f  ascerta in ing th a t  the  courtesy is n o t 
being abused so as to  in c u r danger or, i f  i t  is abused, 
o f  ensuring th a t  action  can be taken  p ro m p tly  b y  
the  stand-on ship a t  the r ig h t  m om ent to  avo id  
co llis ion.

T h is  is the  highest a t w h ich  th e  E ld e r B re th ren , 
fro m  the  p o in t o f v ie w  o f seamanship, regard the 
ob liga tion  upon a vessel w h ich  observes ano ther 
f ly in g  the  “ J . I . ”  signal. W ith  regard to  the 
con ten tion  th a t  i t  imposes any ob liga tion  over
r id in g  the  regu la tions, th e y  p o in t o u t th a t  there 
are several tw o -flag  signals, w h ich  are undoub ted ly  
u rgen t and im p o rta n t, b u t  th a t  none o f  them  have 
ever been regarded b y  seamen as im posing any 
ob liga tion  in  co n flic t w ith  the  regu la tions. On the 
con tra ry , seeing th a t  flags m ay  droop in  a calm  
so as to  be d if f ic u lt  to  decipher and, in  any case, 
are com para tive ly  sm all, whenever a signal is 
prescribed w h ich  re a lly  does impose some ob liga tion  
on o the r vessels, such fo r  exam ple as the  “  o u t o f 
c o n tro l”  signal, the  use o f  “ shapes”  and n o t 
flags is a lways prescribed.

I  m ust now  consider w h a t was happening on the  
bridge o f th e  Manchester Regiment. The p ilo t  was 
asked in  cross-exam ination w he ther he was in  
charge o r the  m aster. H is  answer was th a t  i t  was 
never c lea rly  defined ; th a t  he “  assumed charge, 
p u t i t  th a t  w a y .”  H e  added th a t  the  p ilo t  is 
genera lly  in  charge o f  compass ad jus ting . Asked 
w ho was on th e  loo k -o u t he said he was, adding 
“  those w ho were on th e  b ridge  I  take  i t  were.”  
The m aster said in  cross-exam ination th a t  the  p ilo t  
was in  charge o f the  nav iga tion  ; th a t  there  was 
no d iv is ion  o f op in ion  on th e  b r id g e ; b u t  he 
a d m itte d  la te r  th a t  he always had a resp o n s ib ility  
to  take  over th e  bridge . D escrib ing  the  m om ent 
when the  engines were p u t “  A ste rn  ”  the  p ilo t 
said th e  cap ta in  p u t  the  engines “  A ste rn  ’ ’— the 
cap ta in  was always in  charge. “  I  gave th e  orders—  
i t  was never c lea rly  defined w ho was in  charge. I  
gave orders fo r  ‘ F u ll A s te rn .’ I  gave th e m  to  
th e  cap ta in . H e  ca rried  them  o u t.”  The cap ta in  
described how  th e y  had  k e p t on a n o rth e r ly  course 
a t  “  Slow ”  u n t il,  to  use his own words, “  we go t 
th e  o rder ‘ F u ll A s te rn .’ The p ilo t  and I  b o th  
p ra c tic a lly  shouted i t  o u t toge the r when we saw 
she was n o t go ing to  do a n y th in g .”

The inference th a t  I  d raw , hav ing  seen and 
heard these witnesses, is th a t  nobody was d e fin ite ly  
in  charge o f the  b ridge  a t a ll ; b u t  as th e  evidence, 
to  some o f w h ich  I  shall have to  re fe r, shows, th e y  
were ju s t b lundering  ahead w ith o u t pay ing  the 
sligh test a tte n tio n  to  a vessel com ing a t “  F u ll 
Speed,”  a t r ig h t  angles, on th e ir  s ta rboard  hand. 
A n d  here i t  is necessary to  re fe r to  w h a t I  regard 
as a v e ry  serious aspect o f th is  m a tte r. I  asked 
the  m aster w he ther he had seen the  p ilo t,  as, o f 
course he had, d u rin g  the  tim e  th e y  had been 
in  the  prec incts o f th e  co u rt toge the r and w hether, 
i f  his cond ition  on th e  day o f the  co llis ion  was as 
I  saw i t  in  co u rt, he had confidence in  the  p ilo t. 
H is  re p ly  was th a t  he th o u g h t the  p ilo t was in  a 
f i t  s tate in  every  respect on th e  day when he was 
on his b ridge  and th a t  he had com plete confidence 
in  h im . I  can o n ly  say th a t  I  d id  n o t share th a t
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confidence. I  m ust speak p la in ly . The p ilo t  when 
he gave h is  evidence was n o t a c tu a lly  d ru n k , b u t 
he was m an ifes tly  sodden w ith  d r in k , and looked 
as i f  th a t  co nd ition  was chron ic. T h is  was apparen t 
n o t o n ly  when he was in  th e  box b u t d u rin g  th e  
la te r  t im e  when he was s it t in g  in  cou rt. I  asked 
th e  question I  d id  because th is  cond ition  was so 
p la in  to  a ll o f  us on th e  Bench. Before the  case 
concluded M r. Carpm ael expressed th e  reg re t o f his 
c lien ts th a t  th e  w itness should have been in  th a t  
co nd ition  in  cou rt, add ing  th a t  he was n o t one o f 
th e  p ilo ts  re g u la r ly  em ployed b y  them . I  am  g lad  
th a t  he d id  so, as I  should n o t have w ished a m a tte r  
lik e  th is  to  depend o n ly  upon m y  own op in ion , even 
shared, as i t  was em pha tica lly , b y  those s itt in g  
w ith  me. I f  h is cond ition  on the  day o f the 
co llis ion  was a n y th in g  lik e  th a t  w h ich  was apparent 
in  co u rt, i t  is im possible n o t to  regard i t  as an 
im p o rta n t fa c to r in  th is  deplorable a ffa ir.

I n  his evidence, th e  p ilo t,  a fte r  re fe rring  to  M r. 
B ruce ’s request th a t  the  ship should be headed on 
an easterly course, described how  he looked round  
to  see i f  th e  cond itions were favourab le , and saw 
th e  Clan Mackenzie approaching rou g h ly  three- 
quarte rs to  one m ile  aw ay on his s ta rboard  side, 
bearing about s ix  po in ts  on th e  bow. H e  described 
how  he a lte red  course rou g h ly  12 degrees to  s ta r
board. I  have a lready said th a t  I  re jec t th is  
evidence. N o  o the r w itness speaks o f i t ,  the  o rder 
was n o t recorded, no r was th is  a lte ra tio n  o f course 
pleaded. I t  is perhaps w o rth  n o tic in g  in  passing, 
however, th a t  when he was asked in  cross- 
exam ina tion  w h y  he never gave a w h is tle  fo r  th is  
supposed a lte ra tio n , he said th a t  a w h is tle  signal 
was n o t necessary in  d a y lig h t fo r  eve ry  m ovem ent. 
T h is  is in  co n flic t w ith  The Karamea (1922, 1 A . C. 
68) b u t  th a t  is im m a te ria l as th e  action  was n o t 
in  fa c t taken . W h a t is s ign ifican t, in  re la tio n  to  
th e  question w h ich  ru le  applies, is th a t  even a t th a t  
tim e  and distance the  p ilo t ’s answer im plies th a t  
he w ou ld  n o t have regarded i t  as necessary to  
s igna l h is s ta rboard ing  to  th e  Clan Mackenzie. H e  
then  w e n t on to  say th a t  he was hop ing  th a t  the  
Clan Mackenzie w ou ld  m ake some de fin ite  a lte ra 
t io n  on he r course ; th a t  she never made any 
apparen t to  h im , b u t  he never lo s t hope th a t  she 
w ou ld  H e  a d m itte d  th a t  he never to o k  any 
ac tion  beyond (as he said) s ta rboard ing  a l i t t le ,  
and then  when th e  Clan Mackenzie came close, 
going “  F u l l  A s te rn .”  H e  said th a t  as she was 
com ing so fa s t th e y  th o u g h t th e y  cou ld  n o t possibly 
ca rry  on th e  w a y  th e y  were do ing and th a t  some
b o d y  had  to  do som ething, and, as I  have a lready 
described, he and th e  cap ta in , o r b o th  s im u ltan 
eously te legraphed “  F u l l  A ste rn  ”  and b lew  th ree  
blasts ’ He. sa id th a t  h e r speed was th ree  knots, 
a t  a rough  estim ate , when he f ir s t  saw th e  Clan 
Mackenzie ; a bou t th is  I  have a lready made m y  
fin d in g  ; and th a t  he understood th e  engines were 
going “  astern ”  before the  co llis ion, b u t  was n o t 
prepared to  say th a t  th e  w a y  was e n tire ly  o ff th e  
ship. Cross-examined, he said th a t  when he 
tu rn e d  to  a n o rth e r ly  course he d id  n o t c la im , by  
w h ich  he m ean t “  a d m it,”  th a t  th e  Clan Mackenzie 
ceased to  be th e  ove rta k in g  vessel. H e  cla im ed 
th a t  she was always com ing up  w ith  h im , th a t  is 
to  say, he was west o f he r and she was com ing 
west. H e  said th a t  th e  courses were a t r ig h t 
angles fo r  seventeen to  eighteen m inutes. T h is  was 
in  fa c t a m is take , based on the  confusion w ith  regard 
to  th e  e n try  in  the  b ridge  book to  w h ich  I  have 
a lready a lluded . The e n try  was exp la ined la te r b y  
M r. Esp ley, and th e  exp lana tion  was accepted. 
H e  w e n t on to  say th a t  th e  Clan Mackenzie was 
a lways an overtake r. Asked w he ther i t  was fo r 
th a t  reason th a t  he th o u g h t she w ou ld  get o u t o f

th e  w ay, he said, he “  hoped,”  he “  th o u g h t,”  he 
“  expected ”  th a t  she w ou ld  take  some de fin ite  
action , because she was an o ve rtake r ; b u t  when 
asked w hether th e  vessels were n o t on crossing 
courses he said : “  Oh, yes— I  agree we were vessels 
on crossing courses.”  W hen asked in  those c ircu m 
stances whose d u ty  i t  was to  keep o u t o f th e  w ay, 
he said, “  I  have found  i t  custom ary in  these 
circumstances fo r  the  vessel approaching a vessel 
a d jus ting  compasses to  ge t o u t o f th e  w ay, b u t I  
w ou ld  have said th a t  a p a rt fro m  th a t  i t  was m y  
d u ty  to  keep o u t o f  the  w ay ; d e fin ite ly .”  H e  
a d m itte d  th a t  he d id  n o t c la im  th a t  the  Clan 
Mackenzie was an o ve rtake r so as to  have th e  sole 
respons ib ility  o f keeping o u t o f th e  w ay . Asked 
w he ther she had th is  resp o n s ib ility  because he was 
fly in g  th e  “  J . I . ”  signal, he said, “  W e ll, yes, i t  is 
because o f the  ‘ J . I . ’ signal he ought to  keep o u t 
o f the  w ay. In  the  past i t  has always had  th a t  
significance.”  B u t  he added th a t  he d id  n o t say 
th a t  th e  e xh ib itio n  o f th e  “  J . I . ”  signal e n tit le d  
h im  to  disobey th e  Steering and Sailing  Rules. 
H e  said th a t  i t  was a courtesy w h ich  d id  n o t 
e n tit le  h im  to  disobey th e  rules, and th a t  
a p a rt fro m  the  “ J . I . ”  signal he ought to  have 
acted when the  vessels were over a m ile  a p a rt, 
and, also a p a rt fro m  th e  “  J . I . ”  s ignal, there  was 
no o b liga tion  on the  Clan Mackenzie to  ac t u n t i l  
she cou ld  see th a t  the  co llis ion  cou ld  n o t be avo ided 
b y  th e  Manchester Regiment's action  alone. F in a lly , 
a fte r  saying th a t  th e  Clan Mackenzie was about a 
q u a rte r o f a m ile  away when he gave the  order, 
he was asked p o in t b la n k  w he ther he considered 
he was the  stand-on o r the  g ive -w ay vessel. 
H e  said th a t  he o n ly  c la im ed, b y  d isp lay ing  
these flags, th a t  vessels w o u ld  take  notice  o f them  
and take  precautions, accord ing ly . H e d id  n o t 
c la im  th a t  he was im m une fro m  any action  a t a ll. 
I t  was because o f th e  w ay  th e  Clan Mackenzie 
acted in  keeping he r course and speed th a t  he p u t 
his engines “  F u l l  A s te rn ,”  as th e  Clan Mackenzie 
cou ld  no longer avo id  co llis ion  b y  he r own action.

The  m aster said th a t  he f irs t  became aware o f  
th e  Clan Mackenzie on com ing round  to  the 
n o rth e rly  heading fo r  th e  second tim e , when she 
was a bou t tw o  m iles aw ay, heading to  the  west, 
s ix  po in ts  on his s ta rboard  bow. A fte r  dea ling 
w ith  his own speed, a bou t w h ich  I  have a lready 
s ta ted  m y  fin d in g , he said th a t  the  Clan Mackenzie 
was a bou t a m ile  aw ay when the  p ilo t  said th a t  he 
cou ld  n o t tu rn  easterly u n t i l  she go t o u t o f  the  way. 
H e  said, “  W e had th o u g h t she m ig h t go astern o f  
us, b u t  seeing he r come on th a t  m ile  we th o u g h t she 
m ig h t go to  th e  n o rth w a rd  ; she had tim e  to  do so.”  
A n d  then  he described how  th e  engines were p u t 
“  astern.”  H e  was prepared to  say th a t  he th o u g h t 
h is ship was stopped in  th e  w a te r o r p ra c tica lly  
stopped. Asked w hether th e  “  J . I . ”  signal a lte red  
the  rules, he said, “  In  L iv e rp o o l B a y , when a 
ship is a d ju s tin g  compasses a ll ships keep clear o f  
her. T h is  is p ra c tic a lly  a ru le  am ongst a ll p ilo ts . 
W hen you  see a m an a d jus ting  you  get o u t o f his 
w a y .”  Asked w hether fly in g  th e  “ J . I . ”  signal 
e n tit le d  h im  to  disobey th e  rules, he f ir s t  said th a t  
th e y  looked to  th e  Clan Mackenzie to  clear them  
when she saw th e ir  flag, and then  com m itted  
h im se lf d e fin ite ly  to  th e  op in ion  th a t  i t  d id  e n tit le  
h im  to  disobey the  rules. A t  f irs t  he said th a t  he 
d id  n o t th in k  there  was any danger o f co llis ion when 
th e y  were a q u a rte r o f a m ile  off, b u t  he qua lified  
th is  s ta tem en t la te r, and a d m itte d  th a t  i f  he was 
the  g ive -w ay ship he w ou ld  have acted a t n o t less 
th a n  a m ile  to  go under the  Clan Mackenzie s 
stem . Asked w hy he d id  n o t ease, so as n o t to  
cross he r course, he repeated th a t  he expected her 
to  get o u t o f  the  w ay. W hen i t  was po in ted  o u t to
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h im  th a t  she had come on fro m  tw o  m iles distance 
to  one m ile  w ith o u t g e tting  o u t o f the  w ay, and 
there fore  had n o t accorded h im  th e  courtesy 
extended to  a com pass-adjusting ship, he adm itte d  
th a t  i t  d id  occur to  h im  th a t  she was going to  
ins is t on her r ig h ts . Asked w h y  he d id  n o t take  
action  when th e y  had fin ished ad jus ting  on a 
n o rth e rly  heading, he said th a t  th e y  cou ld  no t 
s tarboard to  th e  east because th e y  had no speed, 
th e y  cou ld  n o t reverse because th e y  w ou ld  have 
had to  b low  and w ou ld  n o t know  w h a t the  Clan 
Mackenzie w ou ld  do, though  w ith  regard to  th is  he 
a d m itte d  th a t  i f  th e y  had b low n th ree  blasts a t 
a n y th in g  like  a m ile  the  Clan Mackenzie could no t 
have done a n y th in g  w rong. H e  a d m itte d  th a t  
even i f  the  Clan Mackenzie had ke p t on there  would 
have been no co llis ion i f  the  Manchester Regiment 
had taken  e ithe r engine action  o r helm  action  a t a 
m ile, and th a t  a t h a lf a m ile  i f  th e  Manchester 
Regiment had gone “  fu l l  astern ,”  and th e  Clan 
Mackenzie had ke p t s tra ig h t on, he d id  no t th in k  
there w ou ld  have been a collis ion. B u t instead o f 
th a t he a d m itte d  th a t  he d id  no th ing  u n t i l  they  
were a qu a rte r o f  a m ile  aw ay. A t  th a t  distance he 
a d m itte d  th a t  th e  co llis ion could no t be avoided 
b y  th e ir  m ere ly  going “  astern ”  and th e  Clan 
Mackenzie had to  do som ething ; and he a d m itte d  
th a t  she cou ld  o n ly  go ha rd  a-starboard. I t  is 
unnecessary to  m u lt ip ly  quo ta tions to  show the 
fa u lty  look-ou t, indecision or, in  the  Johnsonian 
phrase, “  s ta rk  inse n s ib ility  ”  w h ich  p reva iled  on 
the  b ridge o f the  Manchester Regiment.

H a v in g  shown the  destruc tive  effect on M r. 
Carpm ael’s m ain  submission o f M r. P ilche r’s cross- 
exam ina tion  o f the  m aster and  p ilo t, i t  is o n ly  fa ir  
to  g ive M r. Carpmael the  fu l l  c re d it o f  the  ad
missions th a t  he has ex trac ted  from  the  m aster 
o f the  Clan Mackenzie on th is  subject. H a v in g  
repeated th a t  when he had f irs t seen the  Manchester 
Regiment she was, as a lready sta ted, heading 
app ro x im a te ly  in  the same d irec tion , a t tw o  or 
three miles distance, he said th a t  he “  supposed ”  
th a t a t th a t  tim e  he m ig h t have been ove rtak ing  
her. I  observe in  passing th a t  the  rest o f  his 
answers fo llo w  in e v ita b ly  from  th is  qua lified  
admission. H a v in g  made it ,  he a d m itte d  th a t  in 
those circumstances i t  was his d u ty  to  keep o u t o f 
the w ay ; th a t  he w ou ld  have ke p t o u t o f  her 
w ay i f  she had ke p t her course and speed, and th a t 
i t  rem ained his d u ty  to  keep clear u n t il he was clear 
° f  h e r ;  th a t  i f  he had seen the  “ J . I . ”  signal 
tw o  o r tw o -and -a -ha lf m iles away he w ou ld  know  
th a t she w ou ld  be lik e ly  to  a lte r her heading ; th a t 
'-Oinpasses were genera lly ad justed clockwise on 
the ca rd ina l po in ts  and, therefore, i f  she was on 
westerly heading one w ould  expect her p rob a b ly  to  
g ° ne x t to  th e  n o rth  ; th a t  the  on ly  ins truc tions 
th a t he gave to  th e  second officer were to  ca ll 
h im  when the  N o rth -W e s t B u o y  was sighted ; th a t 
“ e d id  n o t g ive  h im  any special in s truc tions  to  
* eeP clear, b u t re lied  on his ca rry in g  o u t the 
regu la tions. H e then  a d m itte d  categorica lly  th a t  
when he le f t  the  b ridge the  circumstances obliged 
h*m to  keep c le a r ; th a t  as he le f t  the bridge the 
Manchester Regiment had come tw o  o r th ree po in ts  
f_ri0re to  the  n o rth  ; th a t  i t  was s t i l l  his d u ty  to  
h®eP clear and he w ou ld  have gone clear even 
though she had a ltered tw o  to  three po in ts  ; b u t 
ha t i t  was s t i l l  his d u ty  to  keep clear, even though 

she a ltered to  a n o rth e rly  heading to  a d ju s t com 
passes, and th a t  he “  supposed ”  th a t  a ll the  tim e

was his d u ty  to  keep o u t o f her w ay. F in a lly , 
when par. 12 o f  h is deposition was p u t to  h im  and 

® was asked to  reconcile i t  w ith  the  answers to  
th Cf* I  have ju s t referred, he said th a t  in  m ak ing  
hese admissions he had m eant th a t  i t  was his d u ty
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to  keep clear o f  the  Manchester Regiment, b u t 
th a t  when he came o u t o f  his cab in  he d id  n o t 
know  th a t  th e  ship was the  Manchester Regiment, 
b u t n a tu ra lly  to o k  he r to  be a crossing ship. He 
had n o t recognised her as being the  same vessel 
he had p rev ious ly  seen ; and when I  asked fo r an 
exp lana tion  o f th is  answer, he said th a t  he d id  no t 
mean th a t  the  fa c t th a t  she was the  Manchester 
Regiment cou ld  m ake any difference to  the  action 
he w ou ld  take  a t  th a t  m om ent ; w ha t he m eant 
was th a t  as i t  tu rn e d  o u t th a t  she was the  M an
chester Regiment, i t  had been his d u ty  a ll the  tim e  
to  keep clear.

Nevertheless b o th  counsel, w ith  these tr ium p h s  
o f  the  a r t  o f cross-exam ination to  th e ir  respective 
cred its , a d m itte d  th a t  th e  question rem ained one 
fo r  th e  cou rt, assisted, o f course, b y  the  advice 
o f  the  E ld e r B re th re n  ; and, to  p u t i t  qu ite  p la in ly , 
I  regard th e  whole o f th is  con ten tion  th a t  the 
Manchester Regiment was an overtaken vessel 
engaged in  keeping her course and speed as an 
a fte rth o u g h t designed to  clo the w ith  some pretence 
o f  le g a lity  an act o f negligence o f the  grossest k in d .

U pon  the  assum ption th a t  the  o ve rtak ing  ru le  
applies, b u t  th a t  th e  Manchester Regiment d id  no t 
keep he r course and speed, M r. Carpmael next 
m a in ta ined  th a t,  on th e  p rinc ip les  la id  down in  
The Saragossa (sup.), the  Clan Mackenzie was liab le  
fo r  fa ilu re  to  take  reasonable care to  keep o u t o f 
his w ay. I  m ay say a t once th a t,  i f  th is  were the  
basis on w h ich  th e  case fe ll to  be decided, b o th  
ships w ou ld  be so grossly neg ligent in  fa ilin g  to  
avo id  the  consequences o f each o the r’s obvious 
negligence fo r  m any m inutes before the  collision 
th a t  I  should n o t be able to  find , and ne ither 
counsel has been able to  suggest, any in te llig e n t 
reason fo r n o t ho ld ing  them  to  b lam e in  equal 
degrees. On th e  o ther hand, i f  th e  Clan Mackenzie 
were the  ove rtake r and th e  Manchester Regiment 
was m a in ta in in g  her course and speed in  sp ite  o f 
the  change to  a n o rth e rly  heading, the  Manchester 
Regiment, in  m y op in ion , w ou ld  be to  b lam e as the 
stand-on vessel, fo r  n o t ac ting  soon enough when 
the  Clan Mackenzie cou ld  no longer a vo id  the 
co llis ion  b y  he r own action  alone. As K ennedy, 
L .J .  in  The Roanoke a t p . 248 says :

“  The m anoeuvring vessel is bound under a rt. 29 
to  take  a ll steps th a t  good seamanship and reason
able carefulness w ou ld  d ic ta te  p ro m p tly  to  apprise 
th e  vessel w h ich  has to  keep o u t o f he r w ay  o f 
w h a t she is about, and, fu rth e r , even to  desist 
fro m  the  manoeuvre i f  th a t  is obv ious ly  necessary 
in  o rder to  a vo id  a co llis ion .”

In  th a t  even t her share o f  b lam e w ou ld  be 
n o th ing  like  so heavy, and I  should see no reason 
fo r  aw ard ing  he r a la rge r measure o f  respons ib ility  
th a n  in  th e  converse case w ith  w h ich  I  have now 
to  deal.

I  m ust now  consider w h a t was happening on 
the  bridge o f  th e  Clan Mackenzie fro m  th e  tim e  
when she passed th e  B a r L ig h t  Vessel a t  2.08. 
M r. B a rry , w ho, as I  have said, had come on the 
b ridge  a t 2.07, described how  he was look ing  o u t 
ahead fro m  th e  wheel-house w indow  and saw th e  
Manchester Regiment a bou t tw o  po in ts  on h is p o rt 
bow, when she seemed to  be heading about n o rth  
and west and to  be stopped. H e  remembered seeing 
th a t  the  cap ta in  was n o t there  any more. H e noted 
up  th e  b ridge book and had his a tte n tio n  draw n 
to  th e  Manchester Regiment and to  the  fa c t th a t 
she was fly in g  th e  “  J . I . ”  signal b y  the  second 
officer before he, too , le f t  th e  bridge . H e  estim ated 
th a t  she was then  tw o  m iles off. Then he described 
how  a fte r  a w h ile  he noticed  th a t  the  Manchester 
Regiment was under w ay, th a t  she was g e ttin g  
closer, th a t  she was s t i l l  bearing  on his p o rt bow

DD



202 ASPINALL’S M ARITIM E LAW CASES.

A.DM.] T h e  M a n c h e s t e r  R e g im e n t . [A d m .

on the  same course, th a t  he knew  th a t  i t  was his 
d u ty  to  stand-on, and d id  so. H e  w atched her ; 
she g o t closer and her bearing  rem ained the  same ; 
th a t  to ld  h im  th a t  there  w ou ld  be a co llis ion, b u t  
he knew  th a t  he was stand-on ship and, there fore , 
h is d u ty  was to  keep his course and speed. The 
n e x t th in g  he knew  was th a t  th e  cap ta in  came on 
to  the  bridge. U p  to  then  he had  n o t th o u g h t i t  
necessary to  summ on anyone to  share his responsi
b i l i t y .  H e th o ug h t she was h a lf  a m ile  o ff when 
th e  cap ta in  gave the  o rder “  ha rd  a-sta rboard ,”  
and he, in  common w ith  th e  m aster and the  o ther 
witnesses fo r  the  Clan Mackenzie, said th a t  he 
heard her sho rt b las t before th e  Manchester 
Regiment's th ree blasts. I t  is un fo rtu n a te  th a t  
the re  is th is  acute co n flic t o f evidence as to  the  
o rde r in  w h ich  the  signals were g iven between th e  
witnesses fro m  the  tw o  ships. In  th is  respect, as 
I  have a lready said, I  accept the  evidence fro m  
th e  Manchester Regiment th a t  he r w h is tle  signals 
were g iven firs t. There was on ly  a m a tte r  o f a few 
seconds between the  tw o  signals, b u t  the  significance 
o f  the  p o in t is th a t  the  Clan Mackenzie's witnesses 
were t ry in g  to  show th a t  th e y  had acted before 
th e  Manchester Regiment and to  support th e ir  
con ten tion  th a t  th e y  had acted in  tim e . M r. B a rry  
added th a t  he cou ld  have go t th e  second officer 
b y  stepping th ree  o r fo u r  paces to  the  cha rt-room , 
b u t th a t  the  m aster was on the  b ridge before the 
second officer re tu rned  fro m  th e  cha rt-room . 
F in a lly , in  ch ief, he said th a t  when th e  m aster 
came on th e  b ridge he d id  n o t th in k  th a t  the  tim e  
had a rrive d  fo r  the  stand-on ship to  do a n y th in g  
in  o rder to  avo id  co llis ion. In  cross-exam ination, 
a fte r a d m itt in g  th a t  th e  constant bearing  had in d i
cated danger, th a t  i t  had  shown h im  th a t  the 
Manchester Regiment was going ahead a t a constant 
speed and slower th a n  th e  Clan Mackenzie, he said 
th a t  he d id  n o t th in k  th a t  a pos ition  o f danger had 
a c tu a lly  arisen u n t i l  she began to  get c lo se r; th a t  
a t w h a t he th o u g h t was h a lf  a m ile  he had begun 
to  get anxious and was ju s t going to  ca ll the  second 
officer when th e  cap ta in  came on th e  bridge. H e 
added th a t  when the  cap ta in  came on th e  bridge 
he acted p re tty  q u ic k ly  and th a t  eve ry th ing  
happened ve ry  q u ic k ly  a fte r  th a t,  and th a t  there  
was considerable exc item ent. F in a lly , fo r  w h a t i t  is 
w o rth , he said, a fte r  considerable re flection, th a t  
i f  he had seen he r when she was on a w este rly  
heading he w ou ld  have regarded i t  as h is d u ty  to  
keep clear, b u t  th a t  nobody to ld  h im  th a t  she had 
been heading west.

The m aster described how  he came o u t o f his 
cabin on the  p o rt side o f th e  deck and saw the  
Manchester Regiment, a t speed, dangerously close. 
She was under a qu a rte r o f  a m ile  aw ay and a t 
least th ree po in ts  on th e  p o rt bow. B y  her bow- 
wave he estim ated her speed a t  five  o r s ix  kno ts, 
as I  have a lready found  to  be th e  fac t. He 
described how  he rushed up on to  the  b ridge and 
ordered the  wheel hard  a-starboard, rang Stand- 
b y  ”  on th e  engines and b lew  one short b last. He 
said th a t  he d id  th is  because he cou ld  see b y  then  
th a t  the  Manchester Regiment cou ld  n o t keep o u t 
o f  h is w ay b y  her own action . She seemed to  be 
heading p re tty  w e ll a t r ig h t  angles. H e then  
described how th e  ship answered th e  wheel in  
term s to  w h ich  I  have a lready referred. H e made 
i t  qu ite  clear, b o th  in  ch ie f and in  cross-exam ination, 
and 1 accept his evidence in  th is  respect, th a t  he 
came o u t o f his cab in  because he had n o t been 
called, as he expected, fo r  th e  s igh ting  o f  the  N o rth -  
W est B uoy , and n o t because he had a lready heard 
the  Manchester Regiment's w h is tle  signals. N or, in  
m y  op in ion , was he shaken in  his estim ate o f the 
distance a t w h ich  he saw the  Manchester Regiment

when he came on deck. H e  gave one o ther answer 
in  cross-exam ination to  w h ich  I  a tta ch  im portance, 
when he said th a t  he gave his orders to  the  wheel 
w ith o u t consu lting  th e  officer o f the  w a tch  because 
he knew  he had to  do som ething to  avo id  
co llis ion.

I  do n o t propose to  go th rough  the  evidence o f 
the  second officer in  de ta il. A t  the  end o f his 
evidence he said, in  answer to  me, “  I f  I  had been 
on th e  bridge a ll the  tim e  I  should have gone to  
starboard, as we d id , b u t  n o t so la te . As i t  tu rn s  
o u t,”  he added, “  I  do n o t th in k  th a t  i t  -was wise 
to  leave the  fo u rth  officer on the  b ridge alone.”

U pon th is  evidence I  f in d  as a fac t, w ith o u t any 
hes ita tion  whatever, th a t  the  Clan Mackenzie, as 
stand-on vessel, acted m uch too  la te, and I  re jec t 
M r. P ilche r’s con ten tion  th a t, th o ug h  i t  was the 
merest chance w h ich  enabled h im  to  do so, the 
m aster acted a t  precisely th e  r ig h t m om ent. I t  is 
q u ite  clear to  m y  m in d  th a t  M r. B a rry  over
estim ated, b y  about double, the distance between 
the  ships a t th e  tim e  when he was beg inning to  
get anxious, and th a t  the  m aster realised, on the 
in s ta n t, th a t  the  tim e  fo r  h im  to  take action  had 
a lready passed, and acted accord ing ly . I t  is 
s ign ifican t th a t, b o th  in  the  p re lim in a ry  ac t and in  
th e  s ta tem ent o f  c la im , i t  is stated th a t  th e  wheel 
was p u t ha rd  a-starboard n o t a t a q ua rte r o f a m ile , 
o r even a t  h a lf  a m ile , b u t a t th ree-quarte rs o f a 
m ile  ; and th a t  in  his sworn p ro test, w ith in  s ix  
days o f  the  event, the  m aster p u t  the distance a t 
w h ich  he f ir s t  saw th e  Manchester Regiment a t 
“  about h a lf  to  three-quarters o f a m ile .”  In  fa c t 
the  wheel action  was o n ly  effective to  get her head 
less th a n  fo u r po in ts  to  s tarboard ; and because 
her head was beg inning to  sw ing ra p id ly  to  s ta r
board, and her stern to  p o rt, an a tte m p t to  p o rt 
he r wheel so as to  sw ing her stern clear as she 
crossed the  bows o f  the  Manchester Regiment was 
a d m itte d ly  ineffective . Nevertheless M r. P ilcher 
subm itted  th a t, supposing i t  cou ld  be shown, as a 
m a tte r o f ca lcu la tion , th a t  the  Manchester Regiment 
b y  p u tt in g  her wheel ha rd  a-starboard as w e ll as 
goin g fu l l  astern a t  th e  distance o f  a q ua rte r o f a 
m ile  could have gone under the  Clan Mackenzie s 
stern, then  under the rules th e  Clan Mackenzie acted 
in  tim e ;; and he added, as a co ro lla ry  to  th is , th a t  
i f  a t th e  tim e  the  Clan Mackenzie acted i t  was even 
d o u b tfu l w hether the  Manchester Regiment b y  the 
same com bina tion  o f  ac tion  w ou ld  have gone under 
her stern, she could n o t be to  blam e fo r  deferring 
action  u n t i l  th a t  m om ent. B u t even assuming th a t 
i t  can be p roved  m a them a tica lly  th a t  a t  the  exact 
distance o f  a q ua rte r o f a m ile  and w ith  one-and- 
a -h a lf m inutes to  spare th e  Manchester Regiment by  
p u tt in g  the  wheel ha rd  a-starboard as w e ll as going 
“  F u ll A ste rn  ”  cou ld  have gone safely under the 
Clan Mackenzie's stern, w h ich , however, on the 
advice o f the  E ld e r B re th ren , I  v e ry  m uch doubt, 
I  am  satisfied th a t  no seaman, in  the  a c tua l c ircum 
stances p reva iling  a t  the  m om ent when action  was 
a c tu a lly  taken, w ou ld  have been ju s tif ie d  in  
a tte m p tin g  to  s tarboard his wheel, and th a t  no 
seaman w ou ld  have been ju s tif ie d  in  re ly in g  on 
such action  being taken. I  am  advised th a t  i t  
w ou ld  have been a desperate th in g  to  do, and i t  is 
obvious th a t  unless b y  some m iracle  i t  had the 
effect o f  avo id ing  th e  co llis ion any sw ing o f  the 
Manchester Regiment's head to  s tarboard woii 
tend  p ro p o rtio na te ly  to  re-establish th e  r ig h t-  
angle pos ition , w h ich  the  action  o f  the  Clan 
Mackenzie was ca lcu la ted to  avo id , and so 
aggravate the  seve rity  o f th e  b low . I  am  advise 
b y  th e  E id e r B re th ren , and th e ir  advice is »  
complete accord w ith  m y  own op in ion , th a t  a t th  
tim e  when action  was taken  b y  these tw o  ship
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collis ion could n o t be avoided b y  any action  o f 
bo th  combined, and th a t  i f  any wheel action  was 
to  be taken  b y  those on board the  Manchester 
Regiment th e y  ought, fo r w h a t i t  was w o rth , to  
have ported  the wheel in  order to  m in im ise so fa r 
as possible the  angle o f the  b low  ; b u t i t  is on ly  
fa ir  to  say th a t  in  the  tim e  availab le and w ith  the 
engines going astern, i t  is im probable  th a t  p o rt 
wheel action  w ou ld  have had m uch effect in  th is  
respect, and I  am  n o t prepared to  a ttr ib u te  any 
ex tra  measure o f blame to  the  Manchester Regiment 
in  respect o f her fa ilu re  to  p o rt her wheel a t th a t 
m om ent, though  I  have a lready expressed m y  view  
o f her fa ilu re  to  take th a t, o r some o ther appropria te  
action, earlier. B u t apa rt from  th is  I  do n o t 
th in k  th a t  M r. P ilche r was propound ing  the r ig h t 
tests in  accordance w ith  established a u th o r ity . In  
the w e ll-know n passage on th is  p o in t in  L o rd  
B uckm aster’s op in ion  in  The Otranto (142 L .  T . 
Rep. 544 ; (1931) A . C. at pp. 201 and 202) he says :

“  The ru le  was designed to  secure th a t  the 
stand-on vessel shall m a in ta in  her course u n t il the  
last safe m om ent. W h a t th a t  safe m om ent is 
m ust depend p r im a r ily  upon the  judg m e n t o f a 
com petent sa ilor, fo rm in g  his op in ion  w ith  know 
ledge o f the  necessity o f obedience to  the  ru le  and 
In face o f a ll the  ex is ting  facts. Subsequent 
exam ina tion  m ay show th a t  his judg m e n t could 
n o t p ro p e rly  have been form ed, in  w h ich  case the 
ru le  has been broken w ith o u t excuse, b u t the 
u ltim a te  decision is n o t to  be se ttled  m ere ly  b y  
exact ca lcu la tions made a fte r the event, b u t b y  
considering these facts as th e y  presented themselves 
to  a sk illed  man a t the  t im e .”

H e goes on to  re fe r w ith  app rova l to  a passage 
from  the  judg m e n t o f V aughan-W illiam s, L .J . in 
The Olympic (108 L .  T . Rep. 592 ; (1913) P. 214, 
u t p . 245). The fu l l  m eaning o f th is  la tte r  passage 
rs made clearer i f  one substitu tes fo r th e  reference 
to  “  th e  exception ”  the  m a te ria l words themselves 
from  th e  note to  a rt. 21. The passage w il l  then  
read as fo llow s :

“  I t  seems uncerta in  on th e  cases w hether the 
d irec tion  th a t  the  stand-on vessel ‘ also shall take 
such action as w ill best a id  to  a ve rt co llis ion ’ on ly  
■irises when a collis ion is inev itab le  unless averted 
by the  ship w h ich  has to  keep her course and speed, 
pr w hether the  d irec tion  th a t  the  stand-on ship 
’ also sha ll take  such action  as w il l  best a id  to  
ave rt co llis ion ’ applies when the collis ion is so 
Probable th a t  good seamanship, i f  there  were no 
rule, w ou ld  ju s t ify  action b y  the ship bound to  
keep he r course, to  ave rt co llis ion. I  am  inc lined  to  
th in k  th a t  in  a case where good seamanship w ou ld  
assume th a t  co llis ion cannot be avoided b y  the 
action o f the g ive-w ay vessel alone, the  case fa lls 
y i th in  th e  d irec tion  th a t  the stand-on ship 

also sha ll take  such action  as w i l l  best a id  
to  a ve rt co llis ion ,’ even though  in  fa c t the give- 
way vessel could by her own action  have averted 
collis ion.”

I t  is clear th a t  a ll reasonable la titu d e  m ust be 
allowed to  the man who has to  make th is  d iff ic u lt 
decision (see The Albano (sup.) and The G ulf of 
ouez, 125 L . T . Rep. 653 ; (1921) P. a t p . 331) ; 
ou t, as L o rd  B uckm aster says, i f  subsequent 
exam ination shows th a t  the  judgm en t ac tu a lly  
oi'med could n o t p ro p e rly  have been form ed, the 

rule has been broken w ith o u t excuse. In  th a t case 
be subsequent exam ina tion  shows th a t  the ju d g 

m ent a c tu a lly  form ed, a llow ing  reasonable la titu d e , 
" ’as no t, in  th a t  respect, the  “  judg m e n t o f a 
competent sa ilo r.” ' "  In  th is  case I  am  satisfied 
.® *t no seaman re a lly  qua lified  to  fo rm  a 
Judgment could have decided to  ac t as la te  as the

an Mackenzie a c te d ; and th a t her m aster acted

[A d m .

when he d id  s im p ly  because in  the  circumstances 
w h ich  a c tu a lly  occurred he had no o p p o rtu n ity  o f 
jud g in g  earlie r th a t  th e  tim e  had come to  act, as I  
have no reason to  doubt he w ou ld  have done had 
he been on the  bridge. The judgm en t form ed by 
M r. B a rry  cannot be held to  have been p roperly  
form ed.

F o r these reasons I  fin d  i t  impossible to  absolve 
the  Clan Mackenzie fro m  some share o f  responsi
b i l i t y  fo r th is  co llis ion. There is no question in  
m y  m ind  b u t th a t  the respons ib ility  o f the 
Manchester Regiment is m uch heavier, and I  
apportion  the blame as to  fo u r-fifth s  to  the  
Manchester Regiment and o ne -fifth  to  th e  Clan 
Mackenzie, and o rder th a t  the costs be pa id  in  the 
same proportions.

S o lic ito rs fo r  the  p la in tiffs , Coward, Chance, 
and Co.

Solicitors fo r  the defendants, Botterell and Roche, 
agents fo r Vaudrey, Osborne, and M ellor, o f  
Manchester.

M onday, A p r i l  I I ,  1938.

(B e fo re  S ir  B o y d  M e r r im a n , P .)

The In n a , (a)

Practice— M a ritim e  liens— P rio r it ie s — E a rlie r
damage lien  postponed to lien  o f subsequent 
salvors— Circumstances in  which court entitled  
to review salvage rem uneration fixe d  by contract 
and to reopen judgm ent by default— “  In e q u it
able ”  contracts— Costs.

T h is  was a m otion by the salvors o f the Norwegian  
steamship 1. f o r  paym ent out o f 5781., being the 
proceeds o f the sale o f that vessel, by order o f 
the A d m ira lty  Court, and fo r  the determ ination  
o f p r io r it ie s  as between the salvors and the 
owners o f p rope rty  ashore damaged as the 
result o f an explosion which occurred on board 
the I .  w h ils t she was ly in g  in  Poole H a rbour 
f o r  the purpose o f discharging a cargo o f 
200 tons o f ca lc ium  cyanamide. I n  conse
quence o f the explosion the I .  sank in  Poole 
H arbour. She was subsequently ra ised by the 
salvors and towed by them to Southampton fo r  
repairs. These services were perform ed in  
pursuance o f a contract o f salvage entered in to  
on the 5th Jan ua ry , 1938, between the 
cla im ants and the master o f the I . ,  under 
which the salvors, i f  successful, were to receive 
the sum o f 1250L The damage claim ants, who 
were the lessees and occupiers o f West Shore 
W harf, Poole, intervened in  the m otion in  
respect o f damage am ounting to 5761. 10a., 
which they had sustained to warehouses and  
other prope rty  ashore as the result o f the 
explosion, and claim ed that as innocent 
v ic tim s o f the accident the ir c la im  should be 
preferred to that o f the salvors. They also 
contended that, having arrested the vessel before 
the salvage services were completed, i t  was on ly

(a) Reported by J. A . Petrie , Esq., B arris ter-a t-Law .
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by the ir consent that the removal o f the vessel 
was effected, thus enabling the salvors to toiv 
the vessel to the re p a irin g  po rt a fter she had 
been raised and so complete the performance o f 
the ir contract.

H e ld, (1 ) that although the damage c la im ants ' 
lien  was earlie r in  date, i t  must be postponed 
to that o f the salvors whose services had 
preserved the r e s ;  (2 ) that, assuming the
court has the power to review the salvage 
agreement and substitute some other sum fo r  
the rem uneration provided therein, the mere fa c t 
that the salved value has proved less than the 
agreed rem uneration and that that rem unera
tion  absorbs the whole fu n d  is  not sufficient 
reason fo r  the court to proceed to such a review  
and substitu tion where, as here, there is  nothing  
to show that the contract ivas inequitab le or 
that the parties to i t  contracted otherwise than  
on equal terms ; and  (3 ) that the salvors were 
entitled to paym ent out to them o f the whole 
fu n d , less the interveners' costs up  to the arrest 
o f the vessel, and, having regard to the special 
circumstances o f the present case, the ir costs o f 
the m otion.

Motion for payment out and determination o f 
priorities.

The c la im ants  were th e  L ive rp o o l and Glasgow 
Salvage Associa tion. The in terveners were the  
Southern Roadways (1936) L im ite d , lessees and 
occupiers o f W est Shore W h a rf, Poole. The  m o tion  
arose in  connection w ith  th e  p rio r it ie s  as between 
the  cla im ants as salvors o f the  N orw egian  steam 
ship Inn a  (489 tons gross), w h ich  sank in  Poole 
H a rb o u r on th e  28 th  December, 1937, as the  resu lt 
o f an explosion in  her a fte r ho ld , and the  in te r 
veners, whose premises a t W est Shore W h a rf, Poole, 
were damaged in  consequence o f th a t  explosion. 
The w h a rf in  fro n t  o f w h ich  the  Inn a  sank was 
b locked fo r  a m on th , and the  loss and damage 
cla im ed am ounted to  576b 10s. 2d. The c la im ants, 
who on the  5 th  January , 1938, had entered in to  a 
con tra c t w ith  th e  m aster o f the  Inn a  to  salve the 
ship fo r  1250b, com pleted the  salvage on the  28 th  
Ja n u ary  ; on the  2 4 th  F eb rua ry , 1938, th e y  in s t i
tu te d  salvage proceedings in  th e  A d m ira lty  C ourt, 
and in  th a t  ac tion  ob ta ined  ju d g m e n t b y  d e fau lt fo r 
1250b and an order fo r  the  sale o f the  Inna. They 
now m oved to  have th e  proceeds o f th e  sale pa id  
o u t to  them . The in terveners, on the  o the r hand, 
had issued a w r i t  in  rem in  respect o f th e ir  damage 
and arrested th e  Inn a  a t Poole on th e  26 th  
January , 1938. B y  th a t  date th e  vessel had been 
raised b y  the  salvors, b u t  in  order to  complete th e ir  
services and to w  the  In n a  to  S outham pton  fo r 
repairs th e y  app lied  fo r and ob ta ined  th e  in te r 
veners’ consent to  th e  vessel’s rem ova l fro m  Poole 
to  S outham pton. The  in terveners d isputed the  
c la im ants ’ r ig h t  to  p r io r ity  and in  any event 
th e ir  r ig h t  to  the  whole o f the  fu n d  in  cou rt, 
because (a) th e  agreed rem unera tion  was la rge ly  
in  excess o f the  whole va lue o f th e  res, and (6) the 
salvors had n o t “  preserved ”  the  fu n d  since they  
c la im ed th e  whole o f i t .  I t  was contended on the 
in te rveners ’ beha lf th a t  on the  a u th o r ity  o f The 
Veritas (9 Asp. M ar. Law' Cas. 237 ; 85 L . T . Rep. 
136 ; (1901) P. 304) and The Stream Fisher (17 
Asp. M ar. L a w  Cas. 1 5 9 ;  136 L .  T . Rep. 189;  
(1927) P . 73) liens ex delicto take  p r io r ity  over liens 
ex contractu o r quasi-conlractu. T hey also referred 
to  The L inda F lo r ((1857) Swa. 306) ; and The E lin

(5 Asp. M ar. Law  Cas. 120 ; (1883) 8 P. D . 39). 
The c la im ants ’ con ten tion , on th e  o ther hand, was 
th a t  th e  lie n  fo r  subsequent salvage takes prece
dence over th e  lie n  fo r  p r io r  damage, and they 
re lied  on th e  cases o f  Attorney-General v . Norstedt 
((1816) 3 P rice  97, a t p . 136) and Cargo ex Galarn 
((1863) B r. &  Lush  167, a t p. 181).

Owen L . Bateson fo r  the  c la im ants (salvors).

I I .  G. W illm er fo r the  in terveners (damage 
c la im ants).

S ir  Boyd M errim an , P. —- Th is m otion  
raises an in te res ting  p o in t in  connection w ith  
th e  p rio r it ie s  as between the  salvors o f the 
res and those who have a c la im  fo r damages 
against th e  res. On th e  28 th  December, 1937, 
some o f the  cargo o f th e  N orw egian ship, the  
Inna, exploded in  Poole H a rbou r, w ith  the  resu lt 
th a t  she was sunk, and damage was done to  the  
p ro p e rty  o f the p la in tiffs , Southern Roadways 
(1936) L im ite d . On the  5 th  Jan u ary , 1938, the  
o ther c la im ants, the  L iv e rp o o l and Glasgow Salvage 
Association, entered in to  a con tra c t to  salve the  
ship fo r th e  fixe d  rem unera tion  o f 1250Z., and on 
th e  8 th  Ja n u ary  salvage w o rk  began, b u t i t  was 
n o t com pleted u n t i l  the  28 th  Ja n u a ry . M eanwhile, 
on the  26 th  January , a fte r a great deal o f the 
salvage w o rk  had been done— the  m ost im p o rta n t 
p a rt, th a t  o f ra is ing  th e  ship fro m  the  b o tto m  o f 
Poole H a rb o u r— the  p la in tiffs  in  the  damage 
action, Southern Roadways (1936) L im ite d , issued 
a w r i t  and arrested th e  ship. The w r i t  in  the  
salvage action  was n o t issued u n t i l  th e  24 th  
F eb rua ry , and on th e  7 th  M arch, on th e  m o tion  
o f the  salvors, an o rder was made fo r sale. On the  
28 th  M arch  the  salvors ob ta ined  ju d g m e n t b y  
d e fau lt fo r 1250b ; and th e y  now move the  cou rt 
to  have ou t the  proceeds o f th e  sale.

I  now have a rough app ro x im a tio n  o f the  figures 
before me, w h ich  show th a t, a fte r paym en t o f the  
m arsha l’s account and various expenses, the  sale 
m ay be expected to  produce, ne t, abou t 5781., 
w h ich  is less th a n  was expected on the  appraise
m ent. B u t  even th e  appraised va lue itse lf, as 
events have tu rn e d  ou t, is less th a n  the  am ount 
o f th e  salvage con trac t. I  w ish, however, to  say 
th is  about th e  salvage con tra c t before I  go any 
fu rth e r. There is n o t the  s ligh test suggestion th a t  
th is  con tra c t was n o t pe rfe c tly  open and above
board  in  every w ay. T rue  th a t  i t  has tu rn e d  ou t 
b a d ly  fo r  a ll pa rties  concerned, o ther th a n  the 
salvors, b u t  there  is no suggestion th a t  there  was 
any fraud , m isrepresentation, o r any so rt o f com
pu ls ion w h ich  induced the  owners to  enter in to  
the  con trac t. The ship was ly in g  a t th e  b o tto m  
o f Poole H a rbo u r, and I  am to ld  th a t,  a fte r having  
the  o p p o rtu n ity  fo r  some e igh t o r n ine days o f 
consu lting  th e  owners, the  m aster signed th is  
con tra c t on the  ins truc tions o f the  owners o r th e ir  
representatives, w ith o u t any sort o f pressure being 
b ro u g h t to  bear upon th e  owners b y  th e  salvors. 
I  th in k  i t  ve ry  im p o rta n t to  bear th a t  fa c t 
in  m ind , having  regard to  one o f M r. VVillm er’s 
argum ents.

In  th is  state o f th ings, where th e  proceeds o l 
the  res in  fa c t are v e ry  g rea tly  less th a n  the  
am oun t o f the  salvage c la im , and, no doubt, 
equa lly  are considerably less th a n  the  damage 
c la im — a t any ra te  o f th e  damage c la im  and costs 
— there arises the  question, W h ich  o f these tw o  
cla im ants has p r io r ity  ? I t  is comm on ground th a t 
i t  has been assumed fo r  a ve ry  long tim e  b y  te x t 
w rite rs  and p rac titione rs  in  A d m ira lty , th a t  as 
between cla im ants fo r  salvage services and those 
who have a lien  fo r damage, the  lien  fo r  damage
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is pre ferred to  p r io r  salvage c la im ants and is post
poned to  la te r salvage cla im ants. There is ample 
a u th o r ity  fo r the  p ropos ition  th a t  the  damage 
cla im  is preferred to  p r io r  salvage claim s, b u t  there 
is less a u th o r ity  fo r the  o ther p roposition , w h ich 
is the  one I  have to  decide. Nevertheless, I  should 
feel th a t  I  was somewhat bo ld , hav ing  regard to  
the consensus o f  professional op in ion  on th is  
m a tte r, i f  I  were to  ho ld  th a t  those who have a 
lien fo r damage ob ta in  p r io r ity  over those who 
subsequently perfo rm  salvage services w hich pre 
serve the  p ro p e rty  over w h ich  the  lien  is claim ed. 
I  do n o t th in k , however, th a t  the  m a tte r is devoid 
o f a u th o r ity , as is illu s tra te d  by  a passage in  
Attorney-General v . Norstedt (sup.) : “  In  the  present 
case, before they  proceeded to  th is  sale (a p u b lic  
sale under the  order o f the  Instance C ourt o f 
A d m ira lty ) , there  was no p ro h ib itio n , and, indeed, 
no seizure had been then  made ; b u t i f  th e  seizure 
had been made before, i t  appears to  me i t  w ou ld  
have been a good g round fo r  th e ir  com ing  and 
p ra y in g  a p ro h ib itio n , as th e y  d id  in  the  ease cited, 
on th e  fo o ting  o f the  Crown hav ing  a r ig h t b y  
fo rfe itu re — a r ig h t  p r io r  to  th a t  w h ich  th e  o ther 
c la im ants had, and there fore  p ro h ib it in g  th e  p ro 
ceeding there  ; a t the  same tim e  i t  seems to  me 
to  be clear th a t  the  salvors, even in  th a t  case, 
w ould  have been e n tit le d  to  salvage ; and i f  th a t 
were n o t pa id , th e y  w ou ld , o f course, have been 
e n title d  to  a sale, in  o rder to  make good th a t  
salvage, fo r  whosesoever p ro p e rty  th a t  ship m ay 
be taken  to  be, s t ill,  th e y  who m erito rio us ly  p re 
served i t  from  destruc tion  w ou ld  be e n tit le d  to  
com pensation in  the  shape o f salvage.”

I  th in k  th a t  th a t  is a ve ry  s trong case illu s tra tin g  
the  great w e igh t to  be a ttached to  the  c la im  o f 
salvors. I  agree w ith  M r. W illm e r th a t  i t  does n o t 
decide any question o f p r io r ity  as between salvors 
and those who have a c la im  fo r  damage, and i t  
ttiay  be i t  does n o t decide i t  because, a t th a t  tim e, 
the existence o f a m a ritim e  lien  fo r  damage was 
no t c lea rly  established. B u t,  a t least, i t  shows 
the  ve ry  g rea t c la im  w h ich  salvors have to  p r io r ity  
even aga inst th e  c la im  o f the  Crown, fo r  the  C rown’s 
c la im  was postponed to  those w ho had rendered a 
m erito rious service w h ich  had preserved the 
P roperty  fro m  destruc tion  a fte r the o ther c la im  
had accrued. I t  is tru e  th a t  th a t  case b y  no means 
goes th e  whole w ay, and M r. W illm e r is e n tit le d  to  
?ay th a t  The E lin (s u p .)  on th e  o ther hand shows, 
*n a case where there  was no r iv a l c la im  fo r  salvage, 
how h igh  th e  r ig h ts  o f the  c la im ants to  p r io r ity  
in  respect o f  a lien  fo r damage are ra ted . B u t 
w ith  those tw o  cases on the  one side and the  o ther 
I  th in k  th a t  the  o ther case w h ich  is c ited  in  the 
tex t-books as a u th o r ity  fo r  th e  p r io r ity  o f the  
salvors is im p o rta n t, nam ely, Cargo ex Galam (sup.) 
a decision o f the  P r iv y  C ouncil. I t  is tru e  to  say 
th a t the ac tua l question o f the  p r io r ity  o f salvage, 
ns d is t in c t from  damage, was no t in  question. 
“ U t a fte r discussing the  circumstances in  w h ich  a 
respondentia bond had been given, L o rd  K ingsdow n, 
de live ring  th e  ju d g m e n t o f  the  P r iv y  Council, 
g°es on : “  The subsequent ca rry in g  on o f the
cargo was essential to  m ak ing  i t  ava ilab le  e ither 
_ r  the owner o f the  respondentia bond, o r fo r  
anybody else. I t  was in  the  na tu re  o f salvage 
* * v ie e ,  and in  a com pe tition  o f liens the  shipowner 
y h o  has rendered a service o f th is  descrip tion 
ls e n title d  to  p r io r ity  over the  ho lder o f a 
respondentia bond who has done no th ing , and 
''hose  m oney has con trib u te d  no th ing  tow ards 
°rw a rd in g  the  cargo to  its  destination . I t  is 

uP°n th is  sound p rinc ip le  o f jus tice  and common 
l ense th a t, b y  the  regu lar practice  o f th e  A d m ira lty  

° Urt ,  a p r io r  b o tto m ry  bond is postponed to  a

subsequent one, and b o th  to  cla im s o f  salvage 
a fte rw ards arising, and th a t  wages are also e n title d  
to  preference. These demands are a ll fo r  services 
rendered to  th e  owner o f the  b o tto m ry  bond, as 
w e ll as to  o ther persons in terested in  the  ship and 
cargo. W e th in k , therefore, th a t  th e  cla im  fo r  fre ig h t 
is e n tit le d  to  p r io r ity  over the  respondentia bond.”

N ow  a lthough  there  was no c la im  fo r  p r io r ity  in  
respect o f salvage, i t  is im possible n o t to  regard 
th a t  passage as being ve ry  h igh  a u th o r ity  fo r the  
p ropos ition  fo r  w h ich  M r. Bateson has contended. 
I  th in k  re a lly  th a t  the  t r u th  o f  the  m a tte r is th a t 
th is  is one o f the  th ings fo r  w h ich  i t  is d if f ic u lt  to  
fin d  a u th o r ity , because i t  has been assumed, I  was 
going to  say fo r generations, th a t  i t  is the  law . 
I t  was qu ite  p la in ly  assumed in  th e  case to  w hich 
M r. W illm e r called m y  a tte n tio n , The E lin  (1), 
where, on the  basis o f the a u tho ritie s  w h ich  I  have 
quoted, the  salvors had been pa id  b y  consent 
before the  question o f p r io r ity  between th e  others 
was considered. I  th in k  th a t  i t  is also im p lic it  
in  eve ry th in g  th a t  G ore ll Barnes, J ., as he then  
was, said in  The Veritas (sup.).

In  these circumstances I  th in k  I  should be 
w asting  tim e  in  ana lys ing the  a u tho ritie s  fu rth e r, 
and i t  m ust be fo r  some e the r co u rt to  say th a t  the  
tim e  has come to  decide th a t  th e  m aritim e  lien  in  
respect o f damage is to  be pre ferred to  a lien  fo r 
subsequent salvage services w h ich , in  fac t, alone 
produce any res a t a l l  fo r  th e  o ther lien  to  take 
e ffect upon. I ,  therefore, have no hes ita tion  in  
decid ing th a t, on th a t  p o in t, M r. Bateson is r ig h t.

Then there  rem ains M r. W illm e r ’s second p o in t. 
H e says th a t  th a t  is a ll ve ry  w e ll i f ,  in  fa c t, any 
res has been preserved fo r  the  o ther lien  to  take  
e ffect upon, b u t, in  th is  case, no res has been 
preserved, because th e  am oun t o f the  res is ve ry  
g re a tly  less th a n  th e  agreed aw ard fo r  salvage 
services. H e  contends, therefore, th a t  I  ough t 
to  ensure th a t  th e  whole o f the  res is n o t swallowed 
up b y  th is  p r io r  c la im  fo r  a salvage aw ard and 
th a t, s tand ing  as th e  in terveners do in  the  shoes 
o f the  owners o f the  ship, th e y  are e n tit le d  to  ask me 
to  reopen and rev iew  the  ju d g m e n t and to  aw ard such 
an am ount to  the  salvors as w il l  ensure th a t  some
th in g  is le ft  in  th e  fu n d  to  m eet th e  damage 
c la im .

N ow  I  w i l l  assume fo r  the  purpose o f th e  a rgu 
m ent, n o t m ere ly  th a t  I  have power, in  general, to  
rev iew  a co n tra c t fo r salvage f ix in g  the  am ount 
o f the  award, and also th a t  I  have pow er under 
the  rules o f the  Supreme C ou rt to  reopen any 
ju d g m e n t b y  d e fau lt— o f b o th  those tw o  th ings 
there  is no d o u b t w hatever— b u t also th a t  these 
in terveners are e n tit le d  to  ask me to  reopen th is  
p a rtic u la r  judgm en t. M r. Bateson has con
tended, on the  a u th o r ity  o f The Lord Strathcona 
(16 Asp. M ar. L aw  Cas. 536 ; 133 L .  T . R ep. 765 ; 
(1925) P. 142), th a t  th e y  are n o t in  a pos ition  to  ask 
me to  do th a t.  I  do n o t propose to  decide th a t  
p o in t. I  propose to  assume th a t  I  have go t the  
power to  do i t ; b u t before I  cou ld  possib ly review  
the  judgm en t, and subs titu te  any o th e r am ount fo r 
th a t  w h ich  has been awarded, i t  is obvious th a t  
I  should have to  have a g rea t deal m ore m a te ria l 
before me. B u t I  do no t th in k  th a t  I  need post
pone dea ling w ith  i t  on th a t  account. The broad 
question here raised b y  M r. W illm e r is s im p ly  
th is  : he says, in  effect, the  m a tte r speaks fo r 
itse lf. I t  is im m a te ria l how  m uch these people 
expended, o r how  m uch i t  cost them  to  perfo rm  
th is  service, o r w he ther th e y  are in  pocke t o r ou t 
o f  pocket b y  reason o f i t .  There is one th in g  
w h ich  is decisive in  th is  m a tte r ; and th a t  is th a t  
the  aw ard exceeds the  va lue o f th e  ship, and th a t, 
he contends, en titles  me, in  the  circumstances o f
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th e  case, to  subs titu te  some o ther ju d g m e n t fo r 
th a t  w h ich  I  have a lready given.

N o w  i f  I  th o u g h t th a t  th a t  was r ig h t,  I  should 
s t i l l  have to  have m ore in fo rm a tio n  before I  could 
f ix  any a lte rn a tive  am ount. B u t,  in  m y  op in ion , 
th e  whole o f M r. W illm e r ’s a rgum ent on th is  p o in t 
is fun da m e n ta lly  unsound. There is no question 
w ha tever th a t  the  co u rt can rev iew  agreements 
and  subs titu te  some o ther sum ; and  there  is no 
d o u b t th a t,  among o th e r th ings  w h ich  w ou ld  be 
ta ke n  in to  account in  any such review , w ou ld  be 
th e  va lue  o f  th e  p ro p e rty  salved. B u t  the  cou rt 
m ust a c t upon  some p rinc ip le  in  these m atte rs, 
and I  cannot f in d  th e  s ligh test a u th o r ity  fo r  the  
suggestion th a t  th e  mere fa c t th a t  the  salved 
va lue  o f th e  ship tu rn s  o u t to  be less th a n  the 
am oun t o f the  agreed aw ard is, o f  itse lf, any 
g round w ha tever fo r  se tting  aside th e  agreement 
and su b s titu tin g  some o ther sums. In  K ennedy ’s 
C iv il Salvage, 3 rd  e d it., pp . 249, 250, th e  princ ip les 
upon w h ich  th e  co u rt acts are set ou t. I f  the  
agreem ent is ta in te d  b y  fraud , i f  the re  was any 
so rt o f m isrepresentation, i f  the  agreement has 
been cancelled b y  consent o f  th e  parties , there  is 
no d o u b t a bou t th e  powers o f th e  co u rt to  act. 
The  o n ly  o th e r ground, and th e  one on w h ich  
M r. W illm e r  relies, is i f  th e  te rm s o f th e  agreement 
are inequ itab le . I  have looked a t the  au tho rities  
w h ich  are set o u t in  th e  books. M r. W illm e r 
adm its  th a t  he cannot g ive me any a u th o r ity  fo r  
th e  p ropos ition  th a t  the  mere fa c t th a t  th e  salved 
value is less th a n  th e  agreed rem unera tion  brings 
the case w ith in  the  category th a t  th e  te rm s o f the 
agreem ent are inequ itab le . The class o f case relied  
upon to  raise the  question o f e q u ity  seems to  me to  
be e n tire ly  d iffe ren t, the  class o f case where, 
coupled w ith  th e  fa c t th a t  th e  agreed aw ard is 
large, there  is some elem ent o f  com pulsion, some
th in g  w h ich  shows th a t  th e  parties  were n o t 
dealing on equal te rm s, som eth ing o f w h ich  the  
rem arks o f  B u t t ,  J . in  The M ark  Lane (6 Asp. M ar. 
L a w  Cas. 540 ; 63 L .  T . Hep. 468 ; (1880) 15 P. I ) .  
135) w ou ld  be tru e , where he says : “  In  th e  cases re 
fe rred  to  b y  counsel, th e  w o rd  ‘ in e q u itab le ’ has been 
used. B u t I  th in k  th a t  w h a t is a t  the  ro o t o f the  
question is th is — where i t  is found  th a t  a w h o lly  
unreasonable price  has been insisted upon b y  the 
salvors and an agreement inco rp o ra tin g  i t  has 
been signed, th e  co u rt looks ra th e r to  th e  pos ition  
o f th e  parties  th a n  to  the  reasonableness o r u n 
reasonableness o f th e  am ount. W ere th e  parties, 
in  fa c t, con tra c tin g  on equal te rm s ? ”  T h a t is 
w h a t is m eant b y  the  agreement being inequ itab le  ; 
n o t th a t  th e  parties  w ith  th e ir  eyes open made a 
barga in  w h ich  tu rn e d  o u t to  be unp ro fitab le . The 
owners here cou ld  p e rfe c tly  w e ll have had an in 
spection o f  the  state o f the  ship and have decided 
before th e y  agreed to  th e  12501. th a t  i t  was. n o t 
w o rth  th e ir  w h ile  to  pa y  a n y th in g  lik e  th a t, and 
th a t  th e y  w ou ld  p re fe r to  leave her a t  the  b o tto m  
o f  Poole ha rbour. E q u a lly  th e  salvors p ro b a b ly  
to o k  a considerable r is k  in  f ix in g  upon th a t  figure, 
fo r  the  adventure  m ig h t tu rn  o u t to  be ve ry  m uch 
m ore expensive th a n  i t  d id . A b o u t th a t  I  have 
no m a te ria l to  go upon. The p o in t is th a t  the  
parties were on equal te rm s ; there  was no question 
here o f any so rt o f com pulsion, o r a n y th in g  to  
raise any question o f e q u ity  w hatever. In  these 
circumstances, i t  seems to  me th a t  i t  is qu ite  
im possible fo r  M r. W illm e r, even i f  he is otherw ise 
e n tit le d  to  do so, to  ask me to  reopen th is  agree
m en t and to  g ive ju d g m e n t fo r  some o ther sum to  
be ascertained on p rinc ip les  w h ich  have n o t y e t 
been exp la ined. . . .

The resu lt w i l l  be th a t  th e  question o f  p rio ritie s  
w i l l  be decided as fo llow s. I t  is conceded th a t  the

[A d m .

damage cla im ants are e n tit le d  to  the  costs o f th e  
arrest. Those costs w i l l  come firs t. Then th e  
salvors w i l l  be e n tit le d  to  th e ir  c la im  fo r  salvage, 
b u t I  w il l  a llow  th e  in terveners th e ir  costs o f  th e  
m o tion  o u t o f the  fu n d  in  court.

S o lic ito rs fo r  the  c la im ants (salvors) : Pritchard , 
Sons, Partington, and Holland, agents fo r  Batesons 
and Co., o f  L ive rp o o l.

S o lic ito rs fo r  the  in terveners (damage c la im ants) i  
Bennison, Garrett, and Co., agents fo r  Dickinson, 
Yeatman, and Mauser, o f Poole.

M a y  16 and  20, 1938.

(B e fo re  B u c k n il l , J . )

The Theem s. (a)
C o llis ion— L im ita tio n  o f l ia b i l i ty  in  respect o f  

loss o f and damage to property  and loss o f li fe  
and personal in ju r y — Rate o f interest—  
A d m ira lty  practice— M erchant S h ip p in g  A ct 
1894 (57  &  58 V ie t. c. 60 ), s. 503— R. S. C., 
Order X L I I . ,  r .  16.

T h is  was a s u it in s titu ted  by the owners o f the 
steamship T .  to l im it  the ir l ia b i l i ty  in  respect 
o f a co llis ion  between that vessel and the 
steam traw ler N .  D . de L .  I n  consequence o f  
the co llis ion  the N .  D . de L .  was sunk and  
seven members o f the crew lost the ir lives. I n  
the ir p raye r the p la in t if fs  offered to p a y  in to  
court a sum o f 37051. 15s. 2d ., being 81. p e r  
ton o f the registered tonnage o f the T .  as 
computed fo r  lim ita t io n  purposes under the 
provis ions o f sect. 503 o f the M erchant S h ip 
p in g  A c t, 1894, together w ith  interest at the 
rate o f  4  per cent, per annum  fro m  the date o f  
the co llis ion  u n t i l  paym ent in to  court, and  
fu r th e r to go b a il in  respect o f the life  cla im s  
fo r  a sum o f  32421. 10s. 10d., being 71. pe r  
ton on the above tonnage and interest thereon 
at the same rate, namely, 4  per cent, pe r annum , 
f ro m  the date o f the co llis ion  u n t il paym ent 
in to  court. The defendants contended that the 
rate o f interest should be 5 per cent., that being 
the usual rate o f interest which had been 
awarded by the reg is trar and merchants in  
respect o f damage cla im s ever since 1922 .* 
(T h e  J o a n n is  V a t is  (N o . 2 ), 16 A sp. M a r.  
Law  Cas. 13 ; 127 L . T . Rep. 494  ; (1922 )
P . 213).

H eld, that although, in  some cases where there is  
no lim ita t io n , interest at the rate o f  5 per cent, 
is  awarded in  the reg istry by way o f damages, 
such a course cannot be r ig h t in  a lim ita tio n  
action, because sect. 503 o f the M erchant 
S h ip p in g  A ct, 1894, l im its  the l ia b i l ity  o f a 
shipowner in  terms to a sum pe r ton beyond 
which he shall not be liable to damages, and  
to make h im  liable, by way o f damages, fo r  
interest in  add ition  to that sum would be to 
impose upon h im  a burden heavier than that 
imposed upon h im  by the statute ; that the 
ground on which interest is  given in  a lim ita tio n  
action is  that the wrongdoer has had the use of

(«) Beported by J. A. Petrie, Esq., Barrister-at-Law.

T h e  T h e e m s .
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the money since the co llis ion , and m ust pa y  to 
the in ju re d  p a rty  the sum which in  theory he, 
the wrongdoer, has made out o f that money ; 
and that the proper rate o f interest to he pa id , 
in  a case such as this, by a m an who, na tiona lly  
a t any rate, has been in  possession o f moneys 
w hich he ought to have p a id  to the in ju re d  
p a rty , is  4  per cent, pe r annum , having regard 
to the fa c t that (a ) 4  per cent, is  the rate p ro 
vided in  a general way by R . S. C., Order 42 , 
r .  10, and  (b )  in  no lim ita t io n  action d u rin g  the 
last 150 years has a higher rate o f interest 
than  4  pe r cent, pe r annum  been allowed. 

Action for limitation of liability.
The p la in tiffs  were W a lfo rd  L ines L im ite d  o f 

London, owners o f th e  steamship Theems. The 
defendants were th e  owners o f th e  steam tra w le r 
Notre Dame de Lourdes, o f  Boulogne. T h is  ac tion  
arose as th e  resu lt o f  a co llis ion  w h ich  occurred 
between th e  tw o  vessels in  th e  N o r th  Sea on the  
10 th  January , 1037, when th e  tra w le r  was sunk 
an d  seven o f  her crew were drowned. A ctions 
w h ich  had been begun b y  th e  owners o f th e  Notre 
Dame de Lourdes and b y  her m aster, officers, and 
crew , and th e  legal representatives and dependants 
o f  those members o f  th a t  vessel’s crew w ho had lost 
th e ir  lives, were settled  on th e  basis th a t  W a lfo rd  
L ines L im ite d  should p a y  th e  present defendants 
85 per cent, in  respect o f  loss o f o r damage to  
p rope rty , and 100 per cent, fo r  the  loss o f life  and 
personal in ju ry . The present su it was in s titu te d  
because th e  cla im s exceeded the  am oun t o f the  
s ta tu to ry  l im it  o f l ia b il ity .  The contentions o f 
th e  parties  appear su ffic ien tly  fro m  the  headnote 
and judgm en t.

Owen L . Bateson and Norman V. Craig fo r  the  
p la in tiffs .

I I .  G. W illm er fo r  the  defendants.

B uckn ill, J.— This is a ve ry  in te resting  p o in t, 
an d  I  am v e ry  m uch ob liged to  learned counsel 
fo r  th e  able w ay in  w h ich  th e y  have dea lt w ith  it .

The p o in t arises in  th is  w ay. The W a lfo rd  Lines 
L im ite d  are th e  p la in tiffs  in  a l im ita t io n  su it in  
respect o f a co llis ion  between th e  Theems and the 
Notre Dame de Lourdes. In  consequence o f the  
-collision, th e  Notre Dame de Lourdes was sunk, 
and seven o f th e  crew were drowned. The p la in 
t if fs  s ta rted  th is  l im ita t io n  su it, and in  th e ir  
p raye r th e y  offered to  pay in to  cou rt a to ta l sum o f 
37051. odd, based on 81. per to n  o f  th e  Theems, 
together w ith  in te res t a t th e  ra te  o f 4 pe r cent. 
Per annum  fro m  the  10th January , 1937, th e  date 
o f  the  co llis ion , u n t i l  paym en t in to  cou rt, and to  
go b a il fo r  a fu r th e r  sum o f 32427. odd, the  aggregate 
am o u n t a t  71. per to n  on th e  registered tonnage, 
and in te res t as aforesaid, nam ely, fro m  th e  10th 
January , 1937, u n t i l  paym en t in to  court.

N ow , when th e  case came before the  cou rt, M r. 
W illm e r, on beha lf o f th e  defendants, w h ils t he d id  
n o t contest th e  sa lient po in ts  o f th e  case, raised 
the  p o in t, and I  th in k  q u ite  p rop e rly , th a t  the  
in te rest should be a t th e  ra te  o f 5 per cent., and he 
said, and there  is no d o u b t about th is , th a t  in  the  
reg is try  th e  usual ra te  o f in te res t in  respect o f damage 
cla im s has been 5 per cent, since about 1922. T h a t 
figure o f  5 per cent, is referred to  b y  L o rd  M erriva le  
jn  The Joannis Vatis (No. 2) (127 L .  T . Rep. 494 ; 
(1922) P . 213 ; 16 Asp. M ar. L a w  Cas. 13), and I  
understand th a t  i t  is th e  ra te  a t present, a lthough 
J do n o t th in k  i t  is any abso lu te ly  fixed  am ount, 
aud i t  is in  th e  d iscre tion  o f the  learned reg is tra r 
and m erchants.

H ow ever th a t  m ay be, i t  seems to  me qu ite  
clear th a t  the  p rinc ip le  upon w h ich  in te rest is pa id  
in  these lim ita t io n  suits is n o t b y  w ay o f  damages, 
b u t  on the  p rinc ip le  th a t  th e  wrongdoer has been in  
possession o f th e  m oney since th e  date o f the  
co llis ion, and th a t ,  hav ing  had th a t  m oney, he has 
had  the  use o f i t ,  instead o f th e  in ju re d  parties. 
T h a t is the  p rinc ip le  o f lim ita t io n  suits. A t  any 
ra te , i t  seems to  me qu ite  clear fro m  the  ju d g m e n t 
o f S ir R o b e rt P h illim o re  in  The Northumbria 
(1869, 21 L .  T . Rep. 681 ; L .  R . 3 A . &  E . 6). In  th a t  
case S ir R o b e rt P h illim o re  says (a t p . 10) : “  The 
p rinc ip le  adopted b y  the  A d m ira lty  C ourt has been 
th a t  o f the  c iv il law , th a t  in te rest was a lways due 
to  th e  obligee when paym en t was n o t made, ex mora 
o f the  o b lig o r ; and th a t  w he ther th e  ob liga tion  
arose ex contractu o r ex delicto,”  and he cites in  th a t  
case the  ju d g m e n t o f his predecessor, D r . Lush ing- 
to n , in  The Am alia  (10 L .  T . Rep. 826 ; 5 N . R . 
164ra), where D r . L u sh ing ton  says : “  U pon  w h a t 
ground, then, was in te rest g iven ? In te re s t was n o t 
g iven b y  reason o f indem n ifica tion  fo r  th e  loss, 
fo r  th e  loss was th e  damage w h ich  had accrued, 
b u t  in te res t was g iven fo r  th is  reason, nam ely, th a t  
the  loss was n o t pa id  a t  th e  p roper tim e . I f  a man 
is k e p t o u t o f  his m oney, i t  is a loss in  the  comm on 
sense o f th e  w ord , b u t  a loss o f  a to ta l ly  d iffe ren t 
descrip tion  and c lea rly  to  be d is tingu ished  fro m  a 
loss w h ich  has occurred b y  damage done a t  the  
m om ent o f a co llis ion.

A n d  S ir R o b e rt P h illim o re , in  ano ther p a rt o f 
th a t  judgm en t, says (a t p . 12) : “  The p rinc ip le  
s t i l l  rem ains ( in  l im ita t io n  actions) th a t  th e  lia b il i ty  
to  th is  am oun t attaches fro m  th e  t im e  o f  the 
co llis ion  ; and there  seems no reason w h y  in te rest 
should n o t accrue on th e  delay to  pa y  th a t  lim ite d  
am ount, as w e ll as in  th e  case where th e  am oun t 
is u n lim ite d .”

N ow , i t  m ay be th a t  in  some eases th e  reg is tra r, 
in  fix in g  th e  am ount o f in te rest in  actions where 
there  is no lim ita t io n , does take  th e  v ie w  th a t  he 
ough t to  aw ard in te rest b y  w ay o f damages, b u t 
i t  seems to  me q u ite  clear th a t  in  a l im ita tio n  
action  th a t  cannot be r ig h t,  because th e  section 
w h ich  lim its  th e  l ia b il i ty  o f th e  shipowner lim its  i t  
in  term s to  a sum o f so m uch per to n . Sect. 503 
says he sha ll n o t be liab le  to  damages beyond th is  
81. and 71. per ton , and i f  one were to  say th a t  in  
a d d itio n  to  th a t  b y  w ay  o f  damages he was liab le  
fo r  in te rest, i t  w ou ld  be im posing on h im  a burden 
heavier th a n  th e  s ta tu te  imposes, and th e  grounds 
on w h ich  in te res t is g iven in  a l im ita tio n  action  is, 
as I  have said, th a t  the  w rongdoer has had the  use 
o f th e  m oney since th e  co llis ion  and m ust pay to 
th e  in ju re d  p a r ty  th a t  sum w h ich  he in  th e o ry  
has made o u t o f th a t  m oney. S tr ic t ly  speaking, 
in  th is  case th e  p la in t if f  is o ffe ring  m ore in terest 
than  he w ou ld  have to  pa y  i f  there  was no lim ita tio n  
a t a ll, because i t  is q u ite  clear from  M r. Roscoe’s 
w o rk  on th e  practice  o f th e  courts, th a t  in  o rd in a ry  
cases where there  is loss o f life , b u t  no lim ita t io n  
s u it, in te res t is o n ly  payable fro m  the  date o f  the 
repo rt.

In  th is  case, as I  have a lready stated, th e  p la in t if f  
is o ffering, in  accordance w ith  the p ractice  and in  
accordance w ith  the  decision o f  S ir G ore ll Barnes 
in  The Crathie (8 Asp. M ar. L aw  Cas. 256 ; 76 L .  T . 
Rep. 534 ; (1897) P. 178) to  pay in te rest on th e  life  
cla im s fro m  the  date o f the  loss. N ow , th a t  being 
so, w h a t is the  p roper ra te  o f in te rest ? I t  is 
s ign ifican t, I  th in k ,  th a t  in  M r. Roscoe’s A d m ira lty  
P ractice , pub lished in  1931, a lthough  a t  p . 364 he 
says : “  B y  th e  re p o rt in te rest, usua lly  a t  the  
ra te  o f  5 per cent, per annum , is a llow ed on 
th e  am oun t awarded fro m  a date sta ted in  the
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re p o rt,”  when he is dealing w ith  actions fo r  l im ita 
t io n  o f l ia b i l i t y  he says, a t p . 244 : “  The ra te  o f 
in te res t under the  present p ractice  is 4 pe r cent, 
pe r annum .”

W h a t, then, is the  p roper ra te  o f in te res t to  be 
p a id  b y  a m an w ho has, n o tio n a lly  a t any ra te , 
been in  possession o f m oney w h ich  he ought to  
have p a id  to  the  in ju re d  p a rty  ? T h a t seems to  
me to  be c lea rly  s ta ted  in  O rder X L I I . ,  r . 16, 
w h ich  says in  a pe rfe c tly  general w ay th a t  th e  ra te  
is 4 per cent., and I  see no reason w h y  th a t  should 
n o t be th e  ra te  in  th is  case. N o  case has been 
b ro u g h t to  m y  notice  in  w h ich  in  any lim ita t io n  
action  fo r  the  las t 150 years, more th a n  4 per cent, 
has been charged. I t  was 4 per cent, in  th e  case 
o f The Dundee (2 H agg. A dm . 137) in  1827, and I  
th in k  i t  o ugh t to  be 4 per cent, to -day.

I  sha ll there fore  g ra n t th a t.  I  h o ld  th a t  4 per 
cent, is th e  p roper am ount.

S o lic ito rs fo r  th e  p la in tiffs , W illiam  A . Crump 
and Son.

S olic ito rs fo r  th e  defendants, Bentleys, Stokes, 
and Lawless.

( t a r t  o i
— * —

COURT OF APPEAL.

M a y  5, 6, 10 and  23, 1938.

(B e fo re  G r e e r , Sl e s s e r , an d  
M a c K in n o n , L .J J . )

Petros M . Nomikos Lim ited v. Robertson. («)
[T h is  decision was a ffirm ed b y  th e  House o f

L o rds  on 8th M ay, 1939.— E d .]

Insurance  ( M a rin e )— F re igh t p o licy — Construc
tion— In s titu te  T im e Clauses— F re igh t, clause 5 
— “  I n  the event o f the to ta l loss, whether 
absolute o r constructive, o f the steamer " —  
Constructive to ta l loss— To recover on fre ig h t 
p o licy— Whether vessel m ust be in  fa c t 
abandoned to underwriters on hu ll.

Shipowners insured the h u ll o f a steamer by 
po lic ies in  which her value fo r  constructive 
to ta l loss was 28 ,000 /. B y  a L loyd 's  po licy  
they insured fo r  4110/. in  respect o f the vessel 
on  “  fre ig h t chartered o r otherwise." T h is  
p o licy  was subject to the In s titu te  T im e Clauses 
— F re ig h t by which  (5 ), “  I n  the event o f the 
to ta l loss whether absolute or constructive o f the 
steamer the am ount underw ritten by the 
p o lic y  sha ll be p a id  in  f u l l ,  whether the steamer 
be fu l ly  or on ly  p a rtly  loaded or in  ballast, 
chartered or unchartered." (6 ) “  I n  ascer
ta in in g  whether the vessel is  a constructive 
tota l loss the insured  value in  the po lic ies

chartered the vessel to ca rry  a cargo o f crude 
o il f ro m  Venezuela to the U n ited  K ingdom  or 
the Continent d u rin g  the currency o f the h u ll 
polic ies and the po licy  on fre ig h t. Before 
proceeding to the p o rt o f loading the steamer 
went to Rotterdam fo r  repairs, where, ow ing  
to explosion fo llow ed by a fire , the afte r-part 
o f the steamer was burn t out. The owners 
accepted a tender fo r  the repa irs  fo r  37 ,000 /., 
d id  not abandon th is vessel to the ir h u ll under
w rite rs, but claim ed fro m  them as fo r  a p a r t ia l 
loss 28 ,000 /. less a deductible franch ise  o f  
1000/. The value o f the vessel when repaired  
was about 45 ,000 /. The fre ig h t under the 
charter was never earned, and the owners sued 
the defendant, one o f the underwriters, on the 
fre ig h t po licy  under clause 5 o f the In s titu te  
T im e Clauses— Fre ight, fo r  h is p ropo rtion  
o f the 4110/. The defendant, the respondent in  
the Court o f A ppea l, contended ( i . )  that there 
had never been a constructive tota l loss as the 
vessel had not been abandoned to the h u ll 
un de rw rite rs ; ( i i . )  that there was on ly  one
case in  which fre ig h t was lost by the vessel 
becoming a constructive tota l loss and that 
was where a vessel carried fre ig h t after its  
abandonment to h u ll underwriters ; and  ( i i i . ) ,  
in  the Court o f A pp ea l on ly, that, having  
regard to the terms o f clause 8 o f the In s titu te  
T im e  Clauses— F re ig h t (su p .), the assured 
could not recover under clause 5 unless the 
actual or constructive loss had resulted in  loss 
o f fre igh t.

H eld, that no one o f these contentions could be 
accepted. On the construction o f the p o licy  the 
words “  in  the event o f the to ta l loss, whether 
absolute or constructive, o f the steamer, "  
meant on ly  i f  the vessel was so damaged that 
the owners would have the r ig h t to abandon the 
vessel; they d id  not im p ly  that the owners 
should also have exercised that right.

Decision o f Roche, J .  in  R o u ra  a n d  F o rg a s  tv  
T o w n e n d  (120  L . T . Rep. 116 ; (1919) 1 K .  B . 
189) approved.

P er Greer, L .J .— H e desired to add, w ithout 
f in a lly  deciding the po in t, that the in c lin a tio n  
o f h is m in d  was to hold that abandonment and 
notice o f abandonment were not p a rt o f the 
de fin ition  o f  “  constructive to ta l loss," but 
were conditions subsequent which had to be 
perform ed before a c la im  could be made against 
underw riters. I n  h is view th is question d id  
not arise here as in  the In s titu te  T im e Clauses 
— F re ight, in  th is fre ig h t po licy , the parties  
had defined, as between themselves, what was 
to be a constructive to ta l loss.

Appeal fro m  a decision o f G oddard, J ., s it t in g  in
the  Com m ercial Court.

The  action  was tr ie d  on th e  fo llo w in g  agreed
sta tem ent o f facts :

on sh ip  sha ll be taken as the repaired va lue ." 
(8 ) “  W arranted free fro m  any c la im  con
sequent on loss o f tim e whether a r is in g  fro m  a 
p e r il o f the sea o r otherwise.”  The owners

1. B y  polic ies o f  m arine  insurance da ted  th e  
28 th  August, 1936, subscribed b y  various L lo y d ’s 
underw rite rs  and London insurance companies, the  
p la in tiffs  . . . [sh ipow ners] . . . were insured in  
respect o f the Petrakis Nomikos on h u ll, m achinery, 
&c., va lued a t 28,000/., fo r  and d u ring  th e  space o f(a) Reported b y  C. G. M o ran , Esq., B arris ter-a t-Law .
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tw e lve  calendar m onths fro m  the  20 th  J u ly , 1936, 
as em ploym ent m ig h t offer. The said policies 
fu r th e r  p rov ided  th a t  in  th e  event o f th e  to ta l o r 
constructive  to ta l loss o f the  vessel, th e  policies 
were o n ly  to  pay th e ir  p ro p o rtio n  o f  14,0001., 
and th a t  fo r  va lu a tio n  and disbursements clause 
purposes, the  insured value o f  the  vessel was to  be 
taken  as 28,0001., so th a t  the  value fo r  constructive  
to ta l loss purposes was 28,0001.

In  respect o f  p a rtic u la r average, th e  policies 
s tipu la ted  fo r  a deductib le  franchise o f 10001.

2. B y  a L lo y d ’s p o lic y  dated the  28 th  August, 
1936, subscribed b y  the  defendants and others, 
the  p la in tiffs  were insured in  respect o f th e  Petrakis 
Nomikos in  th e  sum o f 41101. on “  fre ig h t chartered 
o r otherw ise in  and (or) over,”  fo r and du ring  the 
space o f tw e lve  calendar m onths fro m  th e  20th 
J u ly , 1936, as em ploym ent m ig h t offer. The said 
p o licy  was sub ject to  the  In s t itu te  T im e  Clauses—  
F re igh t, w h ich  prov ided , inter alia, as fo llow s :

(5) In  the  event o f the to ta l loss, w he ther absolute 
o r construc tive  o f the  steamer, the  am oun t under
w r itte n  b y  th is  p o licy  shall be pa id  in  fu ll,  w he ther 
the steamer be fu l ly  o r o n ly  p a r t ly  loaded or 
in  ballast, chartered o r unchartered.

(6) In  ascerta in ing w hether the  vessel is a con
s truc tive  to ta l loss, the  insured value in  th e  policies 
on ship sha ll be taken  as the  repaired value, and 
no th ing  in  respect o f the  damaged o r break-up 
value o f the  vessel o r w reck sha ll be taken  in to  
account.

O f the  said sum o f 41101. th e  defendant sub
scribed fo r  181 5s. 4 id . A t  a ll m a te ria l tim es the 
P la in tiffs , as owners o f th e  vessel, were fu l ly  in te r 
ested in  the  said po licy .

3. B y  a ch a rte r-p a rty  dated th e  23rd September, 
1936, the  p la in tiffs  chartered th e  Petrakis Nomikos 
to  ca rry  a fu l l  cargo o f  crude o il fro m  Venezuela 
to  the  U n ite d  K ingdom  o r C o n tin e n t; la y  days 
"e re  n o t to  begin before th e  25 th  October, and 
the cancelling date was th e  10 th  Novem ber.

4. The steamer w en t to  R o tte rdam  fo r  certa in  
repairs before proceeding to  her p o rt o f load ing  under 
the cha rte r-pa rty . W h ile  she was undergoing those 
repairs, on the  31st O ctober, a v io le n t explosion 
occurred on board, fo llow ed b y  a lire  b y  w hich 
the a fte r-p a rt o f th e  steamer was b u rn t out.

5. The p la in tiffs  obta ined tenders fo r  repa iring  
the steamer, and th e  lowest tender was 37,0001. 
The p la in tiffs  estim ated th a t  ow ing  to  th e  increase 
ln  tonnage values th e  steamer, when repaired, 
' v°u ld  be w o rth  about 45,0001., and th e y  accord ing ly 
decided on th e  18 th  December, 1936, to  accept the 
tender and n o t abandon to  th e ir  h u ll underw rite rs. 
* he p la in tiffs  thereupon cla im ed as fo r  a p a rt ia l 
loss fro m  th e ir  underw rite rs  on the  h u ll and 
JUachinery policies, who p a id  27,0001. (28,0001. less 
the 10001. franchise). The repairs were completed 
on the  31st M ay, 1937, and th e  steamer has since 
oeen used as a fre igh t-earn ing  in s tru m e n t b y  her 
owners.

8. I t  was agreed th a t  the  steamer cou ld  n o t have 
oeen repaired fo r  less th a n  37,0001., and th a t  her 
value when repaired w ou ld  be about 45,0001. The 
cha rte r-pa rty  was never perform ed, and the  p la in tiffs  
'ave  n o t received any p a rt o f the  fre ig h t payable

thereunder.
T  The p la in tiffs  about th e  26 th  Februa ry , 1937, 

elaimed 41101. under clause 5 o f  th e  In s t itu te  
*nie Clauses o f the  fre ig h t-p o licy  fro m  th e ir  insurers 

'"e lu d in g  the  defendant, b u t th e ir  insurers refused 
t °  pay.

The question fo r  decision b y  th e  co u rt was 
nether in  th e  circumstances set o u t in  th e  above 

Seeed s ta tem ent o f  facts th e  p la in tiffs  were

v OL. X IX ., N.S.

e n tit le d  to  recover 181. 5s. 4Jd., being the de
fe n da n t’s p ro p o rtio n  o f th e  41101. insured under the  
fre ig h t po licy .

The p la in tif fs ’ contentions were as fo llows :
(а) T h a t though in  certa in  circumstances, the  

g iv in g  o f notice o f abandonm ent is a cond ition  
precedent to  recovery under a h u ll po licy , on the  
ground o f construc tive  to ta l loss, such notice is not 
an in te g ra l e lement o f a constructive  to ta l loss.

(б) T h a t the  fa c t th a t  th e  p la in tiffs  d id  n o t g ive 
notice o f abandonm ent to  th e ir  insurers, under th e ir  
h u ll policies, b u t trea ted  th e  loss thereunder as a 
p a rt ia l loss is irre le va n t in  considering w hether the 
p la in tiffs  are e n tit le d  to  recover under clause 5 o f  
th e  In s t itu te  T im e  Clauses in  the  fre ig h t po licy .

(c) T h a t the  Petrakis Nomikos was a constructive  
to ta l loss under the h u ll policies.

(d) T h a t the  Petrakis Nomikos was a construc tive  
to ta l loss w ith in  the  m eaning o f those words, in  
clauses 5 and 6 o f the  In s t itu te  T im e  Clauses in  the  
fre ig h t po licy.

(e) T h a t in  th e  circumstances set o u t in  the  
agreed s ta tem ent o f  facts, i t  was unnecessary fo r 
the  p la in tiffs  to  g ive notice o f  abandonm ent to  th e ir  
insurers under th e  fre ig h t p o licy  in  order fo r  them  
to  be able to  recover in  fu l l  thereon.

( / )  T h a t there  was no p o ss ib ility  o f  benefit to  the  
insurers under the fre ig h t p o licy  had the  p la in tiffs  
g iven them  notice o f abandonm ent o f the  chartered 
fre ig h t.

(g) T h a t the  said chartered fre ig h t was insured 
under the  fre ig h t p o licy  and was never earned.

(h) T h a t in  the  premises the  insurers under the  
fre ig h t p o lic y  were liab le  under clause 5 o f th e  
In s t itu te  T im e Clauses— F re ig h t, to  pay the  p la in tiffs  
th e  am ount u n d e rw ritte n  b y  the  p o licy  in  fu ll,  to  
w it ,  41101.

The defendant’s contentions were as fo llow s :
(a) T h a t there  can be no constructive  to ta l loss 

on h u ll policies, unless t im e ly  notice o f abandon
m ent is given.

(b) T h a t there  can o n ly  be a constructive  to ta l loss 
where the  sub ject m a tte r insured is “  reasonably 
abandoned ”  on account o f the  m atte rs  set o u t in  
sect. 60, sub-sects. (1) and (2), o f the  M arine 
Insurance A c t, 1906. T h a t “  reasonable abandon
m en t ”  is an essential p re lim in a ry  to  the  establish
m en t o f a construc tive  to ta l loss in  re la tio n  to  
any o f th e  states o f a ffa irs m entioned in  th a t  
section.

(c) T h a t th e  te rm  “  constructive  to ta l loss ”  
applies on ly  to  m atte rs  o f m arine insurance and 
th a t  there  cannot be a construc tive  to ta l loss 
unless the  requirem ents o f th e  M arine Insurance 
A c t, 1906, to  cons titu te  such a loss are com plied 
w ith . I n  th is  case the  assured d id  no t in  fa c t 
c la im  as fo r  a construc tive  to ta l loss under th e ir  
h u ll policies. H a v in g  made th e ir  election they  
cannot now say th a t  there  was a constructive  to ta l 
loss o f the  steamer.

(d) T h a t a lte rn a tive ly , and in  any event, i t  is 
necessary fo r  th e  assured in  order to  recover on 
fre ig h t policies on a constructive  to ta l loss basis to  
g ive notice  o f abandonm ent to  fre ig h t underw rite rs, 
and th is  the  assured has fa iled  to  do.

(e) T h a t the  steamer rem ains a t the  present tim e  
the  p ro p e rty  o f th e  assured ; she has been repaired 
and is being used as a fre igh t-earn ing  in s tru m e n t 
fo r  he r owners ; she was ne ither an absolute no r a 
constructive  to ta l loss, and there fore  no c la im  under 
clause 5, based on absolute o r constructive  to ta l 
loss, can arise.

The defendant to o k  th e  fo llow ing  a d d itio na l 
p o in t on a p p e a l:

( / )  T h a t hav ing  regard to  the  te rm s o f clause 8

EE
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o f th e  In s t itu te  T im e  Clauses— F re ig h t, assured 
cannot recover under clause 5 thereo f, unless the  
actua l o r construc tive  loss has resu lted  in  loss o f 
fre ig h t.

The In s t itu te  T im e  Clauses— F re ig h t p rov ide  :
7 . “ In  ca lcu la ting  th e  am oun t due under th is  

p o lic y  in  respect o f any c la im  except under clauses 
S and 5 a ll insurances on fre ig h t (inc lud ing  honour 
policies on fre ig h t)  sha ll be taken in to  consideration 
an d  when th e  to ta l o f such insurances exceeds in  
am ount th e  gross fre ig h t a c tu a lly  a t r is k  o n ly  a 
rateab le  p ro p o rtio n  o f th e  gross fre ig h t los t shall 
be recoverable under th is  p o licy , n o tw ith s ta n d in g  
any va lu a tio n  th e re in .”

8. “  W arran ted  free fro m  any c la im  consequent 
on loss o f t im e  w he ther aris ing fro m  a p e ril o f the  
sea o r otherw ise.”

B y  sect. 60 o f th e  M arine Insurance A c t, 1906 :
(1) “  Sub ject to  any express p rov is ion  in  the  

p o lic y , there  is a construc tive  to ta l loss where the  
sub ject m a tte r  insured is reasonably abandoned on 
account o f its  a c tua l to ta l loss appearing to  be 
unavoidab le , o r because i t  cou ld  n o t be preserved 
fro m  actua l to ta l loss w ith o u t an expend itu re  w h ich  
w o u ld  exceed its  va lue when the  expend itu re  had 
been incurred .

(2) “  In  p a rticu la r, there  is a construc tive  to ta l 
loss—

(i.) “  W here the  assured is deprived  o f the  
possession o f  h is ship o r goods b y  a p e ril insured 
against, and i t  is u n lik e ly  th a t  he can recover the  
sh ip  o r goods, as th e  case m ay  be, o r th e  cost o f 
recovering th e  ship o r goods, as th e  case m ay be, 
w ou ld  exceed th e ir  va lue  when recovered ; o r

( ii.)  “  In  th e  case o f damage to  a ship, where she 
is so damaged b y  a p e ril insured against th a t  the  
cost o f repa iring  th e  damage w ou ld  exceed the 
va lue o f  the  ship when repaired.

“  In  e s tim a ting  the  cost o f repairs no deduction 
is to  be made in  respect o f general average c o n tr i
bu tions to  these repairs payable b y  o the r interests, 
b u t  account is to  be taken  o f th e  expense o f fu tu re  
salvage operations and o f any fu tu re  general 
average con trib u tio n s  to  w h ich  the  ship w ou ld  be 
liab le  i f  repa ired ; or

( iii. )  “  In  th e  case o f damage to  goods, where 
th e  cost o f  repa iring  th e  damage and fo rw a rd ing  
th e  goods to  th e ir  destina tion  w o u ld  exceed th e ir  
va lue on a rr iv a l.”

B y  sect. 61 : “  W here there  is a construc tive  
to ta l loss th e  assured m ay e ithe r tre a t the  loss as 
a p a rt ia l loss, o r abandon th e  sub ject m a tte r  insured 
to  th e  insu re r and tre a t th e  loss as i f  i t  were an 
ac tua l to ta l loss.”

[Sect. 62 deals w ith  notice  o f abandonm ent.]
B y  sect. 63, sub-sect. (1) : “  W here the re  is a 

v a lid  abandonm ent th e  insu re r is e n tit le d  to  take  
ove r th e  in te rest o f th e  assured in  w ha tever m ay 
rem ain  o f  the  sub ject m a tte r  insured, and a ll 
p ro p rie ta ry  r ig h ts  in c id e n ta l the re to .”

(2) “  U pon  th e  abandonm ent o f a sh ip , the  
in su re r the reo f is e n tit le d  to  any fre ig h t in  course 
o f being earned, and w h ich  is earned b y  her 
subsequent to  th e  casua lty  causing th e  loss, less 
the  expenses o f earn ing i t  in cu rred  a fte r the 
c a s u a lty ; and, where th e  ship is ca rry in g  the  
ow ner’s goods, th e  insu re r is e n tit le d  to  a reason
able rem unera tion  fo r  th e  carriage o f them  
subsequent to  th e  casua lty  causing the  loss.”

G oddard, J . he ld, f irs t ly ,  p u rp o rtin g  to  fo llo w  
Carras v . The London and Scottish Assurance 
Corporation (18 Asp. M ar. L a w  Cas. 581 ; 154 L .  T . 
Rep. 69 ; (1936) 1 K .  B . 291), th a t  to  succeed

[Ct. of App.

under clause 5, th e  p la in tiffs , th e  shipowners, had 
to  p rove th a t  th e  loss o f fre ig h t was caused b y  th e  
ship becom ing a cons truc tive  to ta l loss and th a t 
th is  th e y  had fa ile d  to  do, as there  was on ly  one 
case in  w h ich  fre ig h t was los t b y  th is  cause and 
th a t  was where a sh ip earned fre ig h t a fte r  its  
abandonm ent to  h u ll underw rite rs . H e also held 
th a t  on these facts there  never had been a con
s tru c tive  to ta l loss, since th e  vessel had n o t been 
abandoned to  th e  underw rite rs . A cco rd in g ly  he 
gave ju d g m e n t fo r  th e  defendant.

The p la in tiffs  appealed.

H . V . W illin k , K .C . and Mocatta fo r  the  
appellants.

S ir Robert Aske, K .C . and W. L . M cN a ir  fo r 
th e  respondent. Cur. adv lfult

G reer, L.J.— T his  is an appeal fro m  a decision 
o f  G oddard, J .  as to  th e  m eaning and e ffect o f 
ce rta in  clauses contained in  a p o lic y  o f insurance 
on fre ig h t, th e  con tra c t o f insurance being between 
the  p la in tif fs  and th e  defendant as one o f th e  under
w rite rs . The p la in tiffs , besides insu ring  the  
fre ig h t, had insured th e  h u ll w ith  a num ber o f 
L lo y d ’s underw rite rs , o f w h ich  th e  defendant was 
one, fo r  tw e lve  m onths fro m  th e  20 th  J u ly , 1936, 
va lued  a t  28,000/. The p o lic y  p rov ided  th a t  in  
th e  even t o f  to ta l o r construc tive  to ta l loss o f  the 
vessel, th e  underw rite rs  were o n ly  to  pa y  th e ir  
p ro p o rtio n  o f 14,000/., and th a t  fo r va lu a tio n  and 
disbursements clause purposes th e  insured va lue 
o f  th e  vessel was to  be taken  as 28,000/.

U nde r th e  ch a rte r-p a rty  dated th e  23rd  Septem
ber, 1936, th e  p la in tif fs  chartered the  vessel 
Petrakis Nomikos to  c a rry  a cargo o f o il fo r  a 
voyage fro m  Venezuela o r a lte rn a tive  po rts  in  
South Am erica  to  the  U n ite d  K in g d o m . The 
vessel discharged a cargo o f fu e l o il a t H a v re  and 
le ft  in  ba llas t fo r  R o tte rd a m  fo r repairs. An 
explosion to o k  place w h ile  the  vessel was being 
repaired, and a c la im  came in to  existence against 
the  underw rite rs  on the  h u ll as w e ll as against the  
underw rite rs  on fre ig h t inasm uch as i t  be iam e 
im possible fo r  th e  vessel to  get to  the  p o rt o f load ing 
in  tim e , th e  adventu re  being thus  frus tra te d . 
T hough fo r  the  purposes o f th e  con tra c t the  value 
o f th e  vessel fo r  construc tive  to ta l loss was con
tra c tu a lly  fixe d  a t  28,000/., the  vessel when repaired 
was w o rth  a t cu rre n t values a t th e  tim e  o f repa ir 
45,000/. I t  was obv ious ly  to  th e  advantage o f  the 
p la in tif fs  to  have th e  vessel repa ired and n o t to  
abandon he r to  underw rite rs . The p o lic y  o f 
fre ig h t conta ined the  fo llo w in g  clauses, w h ich  are 
p a r t  o f th e  In s t itu te  T im e  Clauses :

5. “  In  the  even t o f the  to ta l loss, w hether 
absolute o r construc tive , o f th e  steamer th e  am ount 
u n d e rw ritte n  b y  th is  p o lic y  sha ll be pa id  in  fu ll,  
w he ther th e  steamer be fu l ly  o r o n ly  p a r t ly  loaded 
o r in  ba llas t, chartered o r uncharte red .”

6. “  In  ascerta in ing w he ther th e  vessel is  a 
construc tive  to ta l loss th e  insured va lue in  the 
polic ies on ship sha ll be taken  as th e  repa ired  value 
and n o th ing  in  respect o f th e  damaged o r b reak
up  va lue  o f the  vessel o r w reck sha ll be taken 
in to  account.”

7. “ In  ca lcu la ting  th e  am oun t due under th is  
p o licy  in  respect o f  any c la im  except under clauses J 
and 5 a ll insurances on fre ig h t ( inc lud ing  honour 
polic ies on fre ig h t)  sha ll be taken  in to  consideration, 
and  when th e  to ta l o f such insurances exceeds «* 
am ount th e  gross fre ig h t a c tu a lly  a t r is k  o n ly  » 
rateab le  p ro p o rtio n  o f th e  gross fre ig h t los t sbau 
be recoverable under th is  p o licy , n o tw iths tand ing  
any v a lu a tio n  th e re in .”
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8. “  W a rra n te d  free fro m  any c la im  consequent 
on loss o f  t im e  w he ther a ris ing  fro m  a p e ril o f the  
sea o r otherw ise.”

I t  seems to  me th a t  the  e ffect o f these clauses is 
to  define as between th e  insurers and the  insured 
w h a t is to  be a construc tive  to ta l loss. I f  the  effect 
o f th e  clauses w ou ld  be to  g ive to  th e  p la in tiffs  
an in d e m n ity  in  respect o f fre ig h t w h ich  th e y  had 
n o t in  fa c t lost, i t  m ig h t to  th a t  e x te n t be he ld  to  
be an honour p o lic y  to  the  e x te n t to  w h ich  i t  
p rov ided  more th a n  an in d e m n ity , b u t  th e  parties 
have themselves chosen an agreed d e fin itio n  o f a 
construc tive  to ta l loss, and no p o in t was taken  
e ith e r before the  learned judge o r in  a rgum ent in  
th is  co u rt th a t  th e  p o lic y  was unenforceable as 
being e ith e r w h o lly  o r in  p a r t  an honour po licy . 
Assum ing, though  w ith o u t decid ing the  p o in t, 
th a t  where there  is a rea l construc tive  to ta l loss 
on h u ll,  abandonm ent to  th e  insurers and notice o f 
abandonm ent are requ ired, these cond itions can 
have no app lica tion  to  a conventiona l construc tive  
to ta l loss w h ich  on th e  facts o f the  case is neces
sa rily  less th a n  a real construc tive  to ta l loss. I  
desire to  add, w ith o u t f in a lly  decid ing the  p o in t, 
th a t  th e  in c lin a tio n  o f m y  m in d  is to  h o ld  th a t 
abandonm ent and notice  o f abandonm ent are n o t 
p a rt o f the  d e fin itio n  o f  construc tive  to ta l loss, 
b u t are cond itions subsequent w h ich  have to  be 
perfo rm ed before a c la im  can be made against 
underw rite rs . B u t,  in  m y  v iew , th is  question does 
n o t arise, and fo r  m y  p a rt 1 desire to  reserve m y  
decision w ith  regard to  it .

F o r these reasons, having , fo r  the  purposes o f 
the  fre ig h t p o licy , defined b y  reference to  th e  h u ll 
po licy , w h a t is to  be regarded between the  parties 
as a cons truc tive  to ta l loss, I  th in k  th e  learned 
judge  was w rong in  dism issing th e  p la in tif fs ’ c la im , 
and th a t  th is  appeal is e n tit le d  to  succeed on the  
g round th a t  in  th is  p a rtic u la r  instance th e  parties 
had agreed upon th e ir  own d e fin itio n  as to  w h a t 
was to  am oun t to  a cons truc tive  to ta l loss, and the  
appeal succeeds n o tw ith s ta n d in g  th a t  on th e  tru e  
facts th e  vessel never was a construc tive  to ta l 
loss, and th e  c la im  against th e  h u ll insurers was 
expressly a c la im  fo r  p a rtic u la r  average. Th is  
appeal m ust be a llowed w ith  costs here and below. 
1 should lik e  to  add th a t  I  congra tu la te  th e  parties 
on the  sensible and businesslike w ay in  w h ich  th e y  
have raised th e  question fo r  the  de te rm ina tion  o f 
the  cou rt. M y  b ro the r, Slesser, L .J .,  has read the 
tw o  judgm en ts  in  th is  case. H e asks me to  state 
th a t  he agrees w ith  them , and has n o th ing  to  add.

MacKinnon, LJ.— The p la in tiffs  and the
defendant entered in to  a con trac t in  w r it in g , dated 
th e  28 th  A ugust, 1936. The question th a t  arises 
is w h a t is th e  p roper construc tion  o f th a t  w r itte n  
con trac t.

The con tra c t happens to  be an insurance p o licy  
fo r  41101. on “  F re ig h t, chartered o r otherw ise, in  
and (or) over ”  upon th e  ta n k  steamer Petrakis 
Nomikos. W e have had  c ited  to  us a g rea t m any 
cases dealing w ith  w h a t is called the  law  o f m arine 
insurance. A l l  those cases (and, indeed, a lm ost 
a ll o f th e  L a w  o f M arine  Insurance) concern the 
construc tion  o f  th e  te rm s o f w r it te n  contracts. 
E xce p t in  so fa r  as th e  contracts, o r policies, in  
those cases are to  any e x te n t in  th e  same te rm s as 
the  con tra c t we have now  to  construe, th e y  are o f 
l i t t le  assistance.

The case was heard upon an agreed s ta tem ent o f 
facts. T h is  w ill,  no doub t, be set o u t b y  anyone 
who th in k s  th is  case is w o rth  repo rting , and I  
need n o t trou b le  to  state i t .  The p la in tiffs  make th e ir  
c la im  on clause 5 o f th e  In s t itu te  T im e  Clauses—  
F re ig h t, w h ich  are a ttached to  th e  p o licy , and

supplem ent its  general te rm s. T hey say : “  Y o u  
prom ised to  pay th e  am oun t u n d e rw ritte n  b y  this- 
p o lic y  in  th e  event o f the  to ta l o r o f the  cons truc tive  
to ta l loss o f the  steamer b y  insured perils  w ith in  
th e  insured period. One o f those events, nam ely, a 
construc tive  to ta l loss, has happened. Therefore  
you  m ust p a y .”  The defendant answers : “  T h a t 
event has n o t happened, there fore  I  need n o t p a y .”  
The question fo r  us is “  H as th a t  event happened ? ”  

The passage to  be construed consists rea lly  on ly  o f  
the  eleven words, “  In  the  event o f the constructive  
to ta l loss o f the  vessel.”  The p la in tiffs  say th a t 
th e  p roper m eaning o f these words is, “  i f  th e  
steamer is so damaged b y  insured perils  th a t  her 
owners w ou ld  be e n tit le d  on g iv in g  notice  o f  
abandonm ent to  recover a to ta l loss fro m  th e ir  h u ll 
u nderw rite rs .”  The defendants say th a t  the 
proper m eaning is, “  i f  the  steamer is so damaged 
th a t  the  owners w ould  have th a t  r ig h t, and i f  th e y  
exercise th a t  r ig h t and do recover fo r  a to ta l loss 
fro m  th e ir  h u ll u nderw rite rs .”  F o r several reasons 
I  th in k  the  fo rm e r m eaning— th a t  p u t  fo rw a rd  b y  
the  p la in tiffs — is th e  one to  be pre ferred. In  th e  
f irs t place, i f  b y  th is  clause 5 th e  underw rite rs 
m eant to  prom ise o n ly  th a t  th e y  w i l l  pa y  i f  under
w rite rs  on h u ll pay, o r are liab le  to  pay, fo r  a 
constructive  to ta l loss, i t  w ou ld  have been easy 
to  say so. T hey do n o t b y  any words m ake pay
m ent o f a to ta l loss b y  h u ll underw rite rs  a condition, 
o f th e ir  prom ise. The event th e ir  words re fe r to  is 
damage to  the  ship b y  insured perils.

Secondly, i f  the  defendant is r ig h t,  the  case o f  
Roura and Forgas v . Towncnd and others (120 
L .  T . Rep. 116 ; (1919) 1 K . B . 189) m us t have 
been w ro ng ly  decided b y  Roche, J . T h a t was a 
p o licy  on “  p ro f it  on cha rte r,”  w h ich  is an in te rest 
a k in  to  fre ig h t. A n d  i t  was “  against the  to ta l o r 
constructive  to ta l loss o f th e  steamer o n ly .”  
The steamer was n o t a to ta l loss, fo r  she was in  
existence, and a fte r rom an tic  experiences, repaired 
and in  good order. The c la im  was fo r  a loss by  
reason o f the  constructive  to ta l loss o f th e  steamer.. 
I t  was argued th a t  there  had been no cons truc tive  
to ta l loss o f th e  steamer because her owners had 
n o t g iven notice o f  abandonm ent and recovered fo r  
a to ta l loss. As, in  fa c t, th e y  were uninsured, o f  
course, th e y  had no t achieved th e  impossible. 
Roche, J . he ld  th a t  the  p la in tiffs  cou ld  none the  
less recover. I  th in k  s t i l l  (as I  am  sure I  th o ug h t 
a t  th e  tim e ) th a t  h is judg m e n t was pe rfec tly  
correct. A n d  i f  i t  was so, i t  is fa ta l to  th e  present 
defendant’s contention.

In  th is  case th e  p o lic y  sued on recognises the  
existence o f a p o lic y  o r polic ies on h u ll. Clause 6 
stipu la tes th a t  in  ascerta in ing w hether the  con
s truc tive  to ta l loss referred to  in  clause 5 has 
occurred th e  insured va lue in  th e  h u ll p o lic y  sha ll 
be taken  as th e  repaired value. A n d  a t th e  fo o t 
o f th e  body o f the  p o licy  there  is a w a rra n ty  th a t  
50 per cent, o f  the  va lu a tio n  in  th e  h u ll po licy  
is uninsured against to ta l o r construc tive  to ta l loss. 
C onsistently w ith  any o b liga tion  o f the  p la in tiffs  to  
th e  defendant, b y  w a rra n ty  o r otherw ise, the 
p la in tiffs  m ig h t have taken  o u t th e ir  h u ll policies 
fo r  50 per cent, o f th e  insured value, b u t “  against 
the  r is k  o f  absolute to ta l loss o n ly  ”  : (see sect. 902 
o f A m o u ld  on M arine Insurance, 11 th  e d it., a t  p. 
1164). A n d  as I  do n o t th in k  th e  w a rra n ty  as to  
50 per cent, being un insured im ports  any im p lied  
w a rra n ty  th a t  th e  o th e r 50 pe r cent, is insured, 
th e y  cou ld  also, consis tently  w ith  any ob liga tion  to  
the  defendant, have had th e ir  h u ll p o lic y  on the  
term s th a t  i t  was o n ly  to  cover p a rtic u la r average, 
general average, and salvage. A l l  th is  supports 
me in  th e  v ie w  th a t  th e  prom ise in  clause 5 is n o t 
to  be construed as meaning, “  In  th e  event o f y o u r
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recovering 50 pe r cent, o f th e  insured value in  you r 
h u ll polic ies as fo r  a construc tive  to ta l loss.”  B u t 
the rea l question is w h a t is th e  m eaning o f the seven 
words, “  th e  construc tive  to ta l loss o f  th e  steamer ”  ? 
Counsel fo r  th e  respondent says th a t  th e y  mean 
“  the  sh ip  being damaged to  a ce rta in  e x te n t and 
her owners g iv in g  notice  o f  abandonm ent.”  A n d  
he says, “  abandonm ent is an essential element in  
the  d e fin itio n  o f  a construc tive  to ta l loss.”  H e 
relies on th e  passage in  sub-sect. (1) o f sect. 60 
o f  the  M arine  Insurance A c t, 1906, w h ich  reads : 
“  Sub ject to  any express p rov is ion  in  th e  po licy , 
there  is a constructive  to ta l loss where th e  subject- 
m a tte r insured is reasonably abandoned on account 
o f  its  ac tua l to ta l loss appearing to  be unavoidable, 
o r  because i t  cou ld  n o t be preserved from  actua l 
to ta l loss w ith o u t an expend itu re  w h ich  w ou ld  
exceed its  va lue when th e  expenditure  had been 
incu rred .”  B u t th a t  does n o t help h im  v e ry  m uch, 
since sub-sect. (2) ( ii.) ,  o f th e  same section is in  
term s on w h ich  counsel fo r  the  appellants cou ld  
re ly  w ith  equal v igou r. (2) “  In  p a rticu la r, there  
is a constructive  to ta l loss . . . ( ii. )  In  the  case o f 
damage to  a sh ip where she is so damaged b y  a p e ril 
insured against th a t  the  cost o f  repa iring  the  damage 
w ould  exceed th e  va lue o f the  ship when repaired 
. . .”  A n d  sect. 61 is s t i l l  m ore in  fa vo u r o f the  
p la in tif fs ’ con ten tion , b y  w h ich  : “  W here there is a 
construc tive  to ta l loss the  assured m ay e ither 
tre a t the  loss as a p a rt ia l loss o r abandon the  
sub jec t-m a tte r insured to  th e  insurer and tre a t the 
loss as i f  i t  were an ac tua l to ta l loss.”  I  say 
i t  is s t i l l  more in  th e ir  favour, because i f  counsel 
fo r  the  respondent is r ig h t  in  th e  d e fin ition  fo r 
w h ich  he contends, sect. 61 m ust be paraphrased, 
“  i f  th e  assured abandons th e  ship as n o t w o rth  
repa iring, he m ay e ithe r tre a t the  loss as p a rt ia l or 
m ay abandon th e  ship ” — w h ich  is absurd : his 
r ig h t to  abandon appears in  bo th  protasis and 
apodosis.

The t r u th  is th a t  “  loss ”  is a w ord  o f double 
im p o rt. I t  m ay mean ob je c tive ly  the  disaster 
th a t  has befallen the  sub jec t-m a tte r o f  the  insu r
ance ; o r i t  m ay mean, fro m  the  underw rite rs ’ 
p o in t o f  v iew , the  c la im  th a t  is payable on the  
po licy— th a t w h ich  the  und erw rite r has to  enter 
in  his loss book. In  th e  f irs t sense, disaster to  the 
ship, constructive  to ta l loss means th e  ship being 
so damaged th a t  th e  cost o f  repa ir w i l l  exceed her 
repaired value ; in  the  second sense— cla im  recover
able— it ,  no doubt, means th a t,  plus notice o f 
abandonm ent. I  th in k  th is  clause 5, in  speaking 
o f “  the  event o f the  steamer being a constructive  
to ta l loss,”  is using the  phrase in  the  firs t sense, and 
in  the  precise words o f sect. 60, sub-sect. (2) ( ii.) , 
o f  the  A c t, “  In  th e  case o f  damage to  a sh ip where 
she is so damaged . . . th a t  the  cost o f repa iring  
the  damage w ou ld  exceed the  va lue o f the  ship 
when repaired.”  A n d  I  th in k  i t  is w rong, and 
confusing, to  b ring  in  th e  second sense, so th a t  “  in  
th e  event o f the  constructive  to ta l loss o f  the 
steamer ”  is made to  mean “  in  the  event o f the 
h u ll underw rite rs  being made liab le  fo r  a construc
t iv e  to ta l loss.”  I t  results th a t, in  m y  opin ion, 
Goddard, J . was w rong in  upho ld ing  th is  contention 
o f  the  defendant.

The learned judge also re lied  upon another 
a rgum ent o f th e  defendant. H e  said th a t  fo r  the 
p la in t if f  to  recover under clause 5, “ i t  m us t be 
p roved th a t  th e  loss o f fre ig h t was caused b y  the  
sh ip  becoming a constructive  to ta l loss ”  ; and 
“  there is o n ly  one case in  w h ich  fre ig h t is los t b y  
th is  cause, and th a t  is where a sh ip earns fre ig h t 
a fte r  abandonm ent to  the  h u ll underw rite rs, and 
the  la tte r  are consequently e n title d  to  keep i t . ”  
I f  I  understand th is  r ig h t ly ,  i t  means th a t clause

(5), when i t  promises a paym ent “  in  th e  event o f 
the  construc tive  to ta l loss o f the  steamer,”  can 
o n ly  have an y  effect in  one ve ry  rare event, nam ely, 
i f  fre ig h t earned b y  th e  steamer has been received 
b y  h u ll underw rite rs, w ho have accepted notice o f 
abandonm ent o f  the h u ll, o r have been ju d ic ia lly  
he ld  liab le  fo r  a construc tive  to ta l loss. I  cannot 
agree w ith  th is  suggestion. I t  is abso lu te ly  certa in 
th a t  those w ho d ra fte d  these In s t itu te  T im e  Clauses 
cou ld  never have in tended, o r even dreamed of, any 
such meaning. The contemporaneous h u ll po licy  
on th is  vessel is in  evidence, and th a t  has a ttached 
to  i t  “  In s t itu te  T im e  Clauses. H u lls .”  No. 18 
o f  these is : “ In  th e  event o f to ta l o r construc tive  
to ta l loss no c la im  to  be made b y  th e  underw rite rs  
fo r  fre ig h t w hether notice  o f abandonm ent has 
been g iven o r n o t.”  I f ,  there fore , clause 5 o f the  
F re ig h t Clauses o n ly  means, “  T o  pay a to ta l loss 
in  the  event o f  h u ll underw rite rs  becoming e n titled  
to  fre ig h t upon th e  steam er being abandoned to  
th e m ,”  i t  is p rom is ing  to  pay a loss th a t  under the 
m ach inery o f the  In s t itu te  Clauses can never 
happen, and the  u n d e rw rite r is ta k in g  pro tanto a 
p rem ium  fo r  no th ing . F o r No. 18 o f the  In s t itu te  
Clauses fo r  H u lls  s tipu la tes th a t  such a fo rm  o f loss 
never sha ll happen ! Y e t ano ther consideration 
shows the  im p o s s ib ility  o f  th is  construction . The 
r ig h t o f h u ll underw rite rs  to  whom  th e  ship is 
abandoned to  receive fre ig h t arises as an inc iden t 
o f the  p ro p e rty  in  the  ship w h ich  is transfe rred  to  
them  : - (see M arine Insurance A c t, s. 63, sub-s. 
(2), b y  w h ich  : “  U pon the  abandonm ent o f a ship 
the  insurer th e re o f is e n tit le d  to  a n y  fre ig h t in  
course o f being earned, and w h ich  is earned by 
her subsequent to  th e  casua lty  causing th e  loss, less 
th e  expenses o f earn ing i t  incu rred  a fte r the  
c a s u a lty ; and where the  ship is ca rry in g  the  
owner’s goods, th e  insurer is e n tit le d  to  a reasonable 
rem uneration, fo r  the  carriage o f  them  subse
quent to  the  casua lty causing th e  loss.” ). B u t 
th e  underw rite rs  do n o t in  any w ay  become parties 
to  the  shipowner’s contracts o f a ffre igh tm en t. So 
th a t  i f  the  capta in  transh ips th e  cargo, and earns 
fre ig h t b y  so doing, th e  underw rite rs, as abandon
ees o f  the  ship, have no c la im  fo r  th e  fre ig h t so 
earned : (see Hickie  v . Rodocanachi, 1859, 4 H . and
N . 455). B u t th is  clause 5, w h ich  is said o n ly  to  
prom ise to  pa y  fo r  fre ig h t los t th ro u g h  its  being 
earned b y  h u ll underw rite rs , adds th a t  the  p a y 
m ent w i l l  be made even i f  th e  vessel is “  in  ba llast.”  
I t  is u t te r ly  im possible fo r  underw rite rs  on h u ll 
to  have any r ig h t to  fre ig h t on accepting abandon
m ent o f a vessel “  in  ba llas t.”  So th a t  again, in  th is  
pa rt, th e  clause m ust prom ise no th ing  and the 
p rem ium  pro tanto be asked fo r no th ing  in  re tu rn .

I t  is, o f  course, possible th a t  th e  fram ers o f the 
clause, though  th e y  cannot decently  have in tended 
the  suggested effect o f  i t ,  m ay  have used inad 
v e rte n tly  words th a t  have th a t  meaning. B u t 
I  do n o t th in k  th e y  have. I  d iffe r from  the  learned 
judge fo r  another reason. H e said, “  I t  m ust be 
proved th a t  the  loss o f fre ig h t was caused b y  the 
ship becoming a constructive  to ta l loss . . . and 
there  is o n ly  one case in  w h ich  fre ig h t is los t by 
th is  cause.”  I  do n o t th in k  th a t, under th is  clause, 
i t  is in  th e  least necessary fo r  the  assured to  prove 
“  th a t  the  loss o f fre ig h t was caused b y  the  con
s tru c tive  to ta l loss o f the  sh ip .”  The underw rite r 
has prom ised i f  a certa in  event happens to  pay, 
n o t any proved loss o f fre ig h t, b u t to  pay th e  whole 
insured sum, and th a t  “  w hether the  ship be fu l ly  
o r o n ly  p a r t ly  loaded o r in  ballast, chartered or 
unchartered.”  I f  the  event happens, and the 
assured proves th a t  i t  has happened, he need 
prove no th ing  more, and sub ject to  the  p oss ib ility  

I ( i f  business decency p e rm itte d  i t )  o f a defence o f
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Want ot insurab le  in te rest, th e  u n d e rw rite r m ust 
im p lem en t his prom ise and pay.

In  o ther words, I  th in k  th is  p a rt o f  th e  p o licy  is 
an example o f a ve ry  fa m ilia r  fo rm  o f  insurance. 
A n  u nderw rite r, in  consideration o f  a p rem ium , 
promises to  pay a certa in  sum  i f  a ce rta in  event 
shall happen. The event m ay be “  i f  you break you r 
leg,”  o r “  i f  M rs. . . . sha ll g ive  b ir th  to  tw in s ,”  o r 
“  '1 the  B udge t adds threepence to  the income ta x .”  
In  th is  case the  event is a double one, “  In  the  
event o f a to ta l loss, w he ther absolute o r construc
tive  o f  th e  steam er.”  O f those tw o  events one, 
“  the  construc tive  to ta l loss o f  th e  steam er,”  has, 
I  th in k , happened, and th e  und e rw rite r m ust fu lf i l  
nis prom ise and pay. L a s tly , i f  th is  had been an 
insurance o f  fre ig h t “  against the  r is k  o f  con
s tru c tiv e  to ta l loss o f the  steam er”  and i t  had been 
necessary to  prove th a t  fre ig h t had been lo s t b y  
th a t cause, I  do n o t agree th a t  the  o n ly  possible 
Joss b y  th a t  cause w ou ld  be where fre ig h t earned 
nad had to  be handed over to  the  underw rite rs  o f 
the  abandoned ship. Roura and Forgas v . Townend, 
a lready c ited , is an instance to  th e  con tra ry . 
A n d  th e  p rinc ip le  o f Jackson v . Union M arine  
insurance Company (2 Asp. M ar. L a w  Cas. 435 ;

1'- T . Rep. 789 ; L .  R . 10 C. P. 125) affords 
another. The vessel there  was n o t in  fa c t a con
s truc tive  to ta l loss, b u t i f  her in ju rie s  had been greater 
and she had been, the  resu lt w ou ld  have been the  
same. A n d  i f  th e  p o lic y  were in  th e  fo rm  “  against 
constructive  to ta l loss o f  th e  ship ”  (w h ich, o f 
course, means “  against construc tive  to ta l loss o f the  
ship b y  perils  o f  th e  seas o r o th e r insured perils  ” ) 
instead o f  “  against perils  o f  th e  seas,”  I  am clear 
th a t i t  w ou ld  cover such a loss as in  Jackson v. 
Union M arine Insurance Company (sup.), and n o t 
be lim ite d  to  cover the  ve ry  rem ote r is k  o f  fre ig h t 
being los t b y  its  having , when pa id , to  be pa id  over 
Jo t j ie  h u ll underw rite rs  b y  reason o f abandonm ent 
t0  them .

f  in a lly , I  should notice th a t  Goddard, J . was o f 
op in ion th a t  L o rd  W r ig h t in  Carr as v . London and 
-Scottish Assurance Corporation (18 Asp. M ar. L a w  
t-as. 581 ; 154 L .  T . Rep. 69 ; (1936) 1 K .  B . 291) 
expressed th e  v ie w  th a t  th is  clause 5 in  regard to  
constructive  to ta l loss o f th e  vessel d id  have th is  
' ' t i l e d  effect, nam ely, th a t  i t  insured o n ly  against 

the r is k  o f fre ig h t going in to  th e  pockets o f  th e  h u ll 
nderw rite rs. I  do n o t th in k  L o rd  W r ig h t d id  mean 
°  say th a t. I f  he d id  i t  was an obiter dictum, and 

bhe u tte red  d u rin g  the  period when he had descended 
. r?hi the House o f Lo rds to  th is  m ore fa llib le  
tib u n a l. A n d  i f  he d id  say i t ,  I  hope I  m ay say 
ith o u t im p ro p r ie ty  th a t, fo r  the  reasons I  have 

s iven, I  do n o t agree w ith  h im .
'-'be fu rth e r g round o f  defence was raised before 

s, w h ich  e ithe r was n o t raised in  the  co u rt below, 
j f  ls n ° t  noticed in  the  judg m e n t o f G oddard, J . 
cj "a s  suggested th a t  th e  defendant can re ly  on 

ause g . ‘ i W arran ted  free fro m  any c la im  eon- 
fiuen t on loss o f t im e  w he ther a ris ing  fro m  a 

r~ r i l  o f the  seas o r o therw ise .”  T h a t clause was 
'jc i'te d  b y  underw rite rs  over s ix ty  years ago in  

JoJb ' °  coun te ract the  resu lt o f th e  decision in  
kson v . Union M arine Insurance Company. 

fjJ?  ilssured there  had an insurance on chartered 
th a t k  a8a*ns*  perils  o f th e  seas. In  th e  events 
p j t  happened i t  became necessary fo r  h im  to  
T h &t”  ,T he sh ip  was damaged b y  sea perils.

' cf ,a' rs requ ired  to  m ake her able to  fu l f i l  her 
cj. J fer"Part y  occupied so m uch tim e  th a t  the  
chart W Was ent* tle d  to , and d id , cancel the  

, e3i' Therefore, there  has been a loss o f  the  
h e ld 'h  *re'^ h t  b y  perils o f  th e  seas.”  A n d  i t  was 
h i th a t he was r ig h t. The underw rite rs , being 

tous o f  im m u n ity  fro m  a n y  such c la im  in  the

fu tu re , inven ted  th is  clause. I t  w i l l  ba r any c la im  
whenever i t  is necessary fo r  th e  assured to  assert 
the  lapse o f  t im e  as one o f  the  facts establish ing 
h is cause o f  action. In  th is  case the  assured is 
under no such necessity. H e  need say no th ing  
about any lapse o f t im e , o r o f th e  r ig h t  o f any 
charterers o r goods owner to  re ly  on lapse o f  tim e. 
The insurance is on “  fre ig h t chartered o r o th e r
w ise,”  w h ich  can o n ly  mean “  w hether there  is a 
ch a rte r-p a rty  o r n o t ; ”  and the  clause promises 
paym en t in  fu l l  “  w hether the  steamer be fu l ly  o r 
o n ly  p a r t ly  loaded o r in  ba llast, chartered or 
uncharte red .”  To a c la im  under clause 5 the  
p rov is ion  in  clause 8 can have no app lica tion . 
T h is , o f  course, does n o t mean th a t  clause 8 has 
no effect on th is  po licy . The p o lic y  in  its  m ain 
p a rt is an o rd in a ry  p o lic y  on fre ig h t against the 
o rd in a ry  insured perils. The precise c la im  made in  
Jackson v . Union M arine Insurance Company 
cou ld  be made upon i t ,  and clause 8 w ou ld  then  
operate to  defeat such a c la im . B u t clause 5 is 
an added prom ise to  pay a to ta l loss i f  e ithe r o f 
tw o  events happen. To th a t  added prom ise, when 
one o f the  tw o  events is p roved to  have happened, 
I  th in k  clause 8 can have no a pp lica tion . The 
c la im  is in  no conceivable sense “  consequent on 
loss o f  t im e .”  I t  is s im p ly  a c la im  fo r  a paym en t 
w h ich  is prom ised on a ce rta in  event b y  reason o f 
the  happening o f th a t  event.

M y  conclusion there fore  is th a t  th is  appeal should 
be allowed. . , „

Appeal allowed.
Judgment fo r  the p la in tiffs.

Solic ito rs fo r  th e  appellants, Holman, Fenwick, 
and W illan.

Solic ito rs fo r  the  respondent, Ince and Co.

HIGH COURT OF JUSTICE.

K IN G  S B E N C H  D IV IS IO N .

M a y  25 and  26, 1938.

(B e fo re  Goddard, J .)

Kawasaki Kisen Kabushi Kaisha v. Bantham  
Steamship Company Lim ited. (No. 2.) (a)

[T h is  decision was a ffirm ed b y  the  C ourt o f
A ppea l on 2nd M arch, 1939.— E d .]

Charter-party— Construction— R ight to w ithdraw  
ship  “  i f  w a r breaks out ” — M ean ing  o f  
“  w ar ” — H o s tilit ie s  begun w ithou t declaration 
o f w ar— N o breach o f d ip lom atic  relations—  
A n im u s  b e llig e re n d i— Ju ris d ic tio n  o f court.

A  charter-party gave libe rty  to the parties to 
cancel the contract “  i f  w ar breaks out invo lv ing  
J a p a n .”  On the 18th September, 1937, the 
owners purported to cancel the contract. On 
that date hostilities were in  progress on three 
separate fro n ts  between China and Japan , and  
a number o f large-scale m il ita ry  operations 
were also in  progress. The charterers con
tended that those operations d id  not constitute a 
“  w a r,”  on the grounds that (1 ) there had been 
no declaration o f w ar ; (2 ) d ip lom atic  relations

(a ) Reported by V. R. A ronson, Esq., Barrister-at-Law.
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between China and Jap an  had not been broken 
o f f ;  (3 ) the B r it is h  Government had not 
recognised the existence o f a state o f w a r ;
(4 ) neither p a rty  had the a n im u s  b e llig e re n d i ; 
and  (5 ) the question o f whether a state o f war 
existed could not be decided by the court, but 
the court was obliged to app ly  fo r ,  and act on, 
the op in ion  o f the Fore ign Office.

H eld, that the word  “  w ar  ”  in  the charter-party  
m ust be construed in  the sense in  which i t  
would be understood by business men, and that 
in  that sense a w ar was undoubtedly in  progress 
which ju s tifie d  the w ithdraw a l o f the steamer. 
The question d id  not arise, therefore, o f whether 
a w ar existed in  the technical legal sense, and  
i t  was unnecessary to decide whether the court 
had ju r is d ic tio n  to determine that question.

Special Case stated by an umpire.
B y  a t im e  charte r, made on the  2nd June, 1936, 

th e  respondents’ sh ip was chartered to  th e  appel
lan ts. The ch a rte r conta ined th e  fo llo w in g  clause :
“  Charterers and owners to  have th e  lib e r ty  o f can
ce lling  th is  ch a rte r-p a rty  i f  w a r breaks o u t in v o lv in g  
Japan.”  A c tin g  under th a t  clause the  respondents 
cancelled the  ch a rte r on th e  18 th  September, 1937, 
and th e  appellants contended th a t  th e  cance lla tion 
was a breach o f co n tra c t and cla im ed damages. 
The question fo r  decision was w he ther th e  present 
h o s tilitie s  between China and Japan cons titu ted  a 
w ar. The appellants contended th a t  th e y  d id  no t, 
on the  fo llo w in g  grounds, nam ely, (1) th a t  there  
had  been no dec la ra tion  o f w a r ; (2) th a t  d ip lo m a tic  
re la tions between China and Japan had n o t been 
broken o f f ; (3) th a t  th e  B r it is h  G overnm ent
had n o t recognised th e  existence o f a s ta te  o f w ar ; 
(4) th a t  ne ithe r p a rty  had the  animus belligerendi; 
and (5) th a t  th e  question o f w he the r a sta te  o f 
w a r existed cou ld  n o t be determ ined b y  th e  courts, 
b u t th a t  th e  courts  were bound to  a p p ly  fo r, and 
act on, th e  op in ion  o f  th e  Fore ign Office on the  
m a tte r. The respondents contended th a t  th e  w ord  
“  w a r ”  m us t be construed in  its  o rd in a ry  and 
popu la r sense, and th a t  China and Japan were 
engaged in  large-scale hos tilitie s  w h ich  w ou ld  
o rd in a r ily  and p o p u la r ly  be described as a w ar. 
The  um p ire  found  th a t  Japan in tended  to  d rive  
the  Chinese arm ies o u t o f N o r th  China and defeat 
them  to  subm ission ; th a t  China in tended to  resist 
the Japanese a rm y  to  th e  u tm o s t o f he r power, 
and th a t  m ilita ry  operations were in  progress w hich 
had been undertaken  b y  b o th  parties ammo 
belligerendi, and w h ich  co n s titu te d  a w ar. H e 
there fo re  dism issed the  cla im .

S ir Stafford Cripps, K .C . and J . C. Devlin  fo r  the 
appellants.

W illin k , K .C . and C yril M ille r  fo r  th e  respondents.

Goddard, J.—O n th e  2nd June, 1936, a Japanese 
f irm  a t  K obe charte red  fro m  an E n g lish  firm  o f  
shipowners th e  steam ship Nailsea Meadow on tim e  
cha rte r, and clause 31 o f  the  c h a rte r-p a rty  p ro 
vides : “  Charterers and owners to  have the  lib e r ty  
o f  cancelling th is  ch a rte r-p a rty  i f  w a r breaks ou t 
in v o lv in g  Japan.”  On th e  18 th  September, 1937, 
th e  owners, contend ing  th a t  w a r had b roken o u t 
in v o lv in g  Japan, cancelled the  ch a rte r-p a rty , and 
a c la im  was made b y  th e  charterers, w h ich  was 
referred to  a rb itra tio n , c la im ing  damages fo r 
breach o f co n tra c t in  so de te rm in ing  th e  charte r. 
The a rb itra to rs  appo in ted  an um p ire , and he has 
awarded th a t  on th e  18 th  September, 1937, w a r

had b roken o u t in v o lv in g  Japan, and he stated 
his aw ard in  th e  fo rm  o f a special case asking  
w hether, on th e  tru e  construc tion  o f th e  cha rte r- 
p a rty , he was so e n tit le d  to  award.

I f  th is  case goes h igher, as th e  C ourt o f Appeal 
w i l l  have before i t  the  whole o f th e  facts found  in  
th e  case, i t  is unnecessary fo r  me to  read them  o u t 
a t leng th , b u t I  th in k  th a t  i t  is desirable th a t  1 
should read tw o  o r th ree  paragraphs o f the  case to  
m ake m y  ju d g m e n t clear. The  um p ire  finds :

“  On th e  18 th  September, 1937, th e  pos ition  in  
th e  Shanghai area was as fo llow s : 50,000 men, 
supported b y  guns o f th e  Japanese flee t and a 
s trong  a ir  a rm , were engaged in  b a ttle  w ith  the  
Chinese forces o f  over 150,000 men on a th ir ty -m ile  
fro n t. F ig h tin g  had lasted over th ree  weeks, in  
th e  course o f w h ich  th e  Japanese had made good 
th e ir  land ing  fro m  troopsh ips and had  pushed 
th e  Chinese a rm y  back to  th e ir  prepared lines o f 
defence. Casualties had  been v e ry  heavy, and 
m any thousands o f  Japanese and Chinese were 
k ille d  o r wounded. The pos itio n  on th e  18 th  
September, 1937, in  N o r th  China was as fo llow s : 
One Japanese a rm y  had s tru c k  west, ca rried  the  
N am kou  Pass a fte r eleven days o f in tensive  bom b
ing  and mass a tta ck , and cap tured  K a lgan . Th is  
secured th e  r ig h t fla n k  o f th e  Japanese forces 
opera ting  in  N o r th  China. F ro m  there  th e  a rm y  
was s tr ik in g  ra p id ly  south-w est in to  th e  Shansi 
prov ince  and had advanced 100 m iles and so cu t 
road connections w ith  Russia and M ongolia . A  
second Japanese a rm y  was s tr ik in g  sou th  along th e  
P ek ing -H ankow  ra ilw a y  on a f if ty -m ile  fro n t. A  
th ird  Japanese a rm y  was advancing sou th  from  
T ien ts in  as tride  the  T ien ts in -N a n k in g  ra ilw a y , and 
had d rive n  th e  Chinese back fo r ty  m iles. These 
th ree  arm ies num bered over 100,000 men, f u l ly  
equipped w ith  aeroplanes, tanks, and heavy 
a r t il le ry . The Japanese advance was effected in  
th e  tee th  o f  opposition  o f  Chinese arm ies num ber
in g  300,000 and, w h ile  th e  la t te r  offered a ll th e  
resistance th e y  cou ld , th e y  were ill-su p p lie d  w ith  
a r t il le ry , and were d riven  back. O ver f i f t y  battles 
were fo u g h t between th e  20 th  A ugus t and the  
16 th  September. The  Chinese losses were estim ated 
b y  th e  Japanese a t 60,000, w h ile  th e  la tte r  also 
lo s t hea v ily . In  a d d itio n  to  these m a jo r ob jectives, 
a ir  operations on an extensive scale had been 
conducted. The Japanese had gained com m and of 
the  a ir  and had destroyed a grea t num ber o f Chinese 
aeroplanes in  th e  a ir  and in  aerodromes. They 
had n o t o n ly  a ttacked  th e  Chinese lines o f com
m un ica tion  b u t had fre q u e n tly  bom bed Chinese 
c ities, in c lu d in g  N a nk ing , H angchow , Soochow, 
K w ang teh , and Shanghai, and c ities as fa r  south 
as Canton and A m oy, and th e  sea po rts  between 
H ong  K o n g  and Sw atow .”

The um p ire  also refers to  th e  fa c t th a t  a nava l 
blockade had been m a in ta ined  ove r a s tre tch  o l 
1000 m iles o f coast line , and th a t  th e  Japanese 
Fore ign  M in is te r had g iven notice th a t  fo re ign ships 
ca rry in g  m un itions to  China w ou ld  n o t pass safely 
th ro u g h  th e  blockaded zone. On th e  5 th  September 
th e  blockade was extended to  a ll coastal waters 
fro m  C hinwangtao, on th e  borders o f  M anchukuo, 
to  P akho i, near th e  borders o f th e  F rench  In d o -
China. f

I t  is, perhaps, also necessary to  say th a t  one o i 
th e  curious facts w h ich  emerged in  th is  m a tte r  is 
th a t  d ip lo m a tic  re la tions had n o t, a t an y  ra te  a t 
th is  tim e , been broken o ff between China and Japan, 
in  the  sense th a t  th e  ambassadors o f e ithe r co u n try  
were present a t  the  cap ita ls  o f th e  o ther, and tn a  
there  had been no dec la ra tion  o f w ar. The  um pire , 
on these facts, has found , and one is n o t surprise«* 
th a t  he has found , th a t  w a r in  w h ich  Japan wa
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engaged had broken ou t. There seem to  be present 
a ll those fac to rs  w h ich  were dea lt w ith  in  the  one 
ease in  w h ich , so fa r  as I  know , any d e fin itio n  in  
E ng lish  law  has been g iven to  th e  w ord  “  w a r,”  
i f  one needs to  g ive  a d e fin itio n  o f th a t. T h a t case 
is Driefontein Consolidated Gold M ines v . Janson 
<83 L .  T . R ep. 79 ; (1900) 2 Q. B . 339). M athew , J ., 
q uo ting  w ith  approva l fro m  H a ll on In te rn a tio n a l 
Law , said (a t pp . 81 and 343) :

“  W h a t is a sta te  o f w ar is w e ll described in  
H a ll on In te rn a tio n a l Law , 4 th  e d it., p . 63 : ‘ W hen 
differences between states reach a p o in t a t w h ich  
bo th  parties resort to  force, o r one o f  them  does 
acts o f  violence, w h ich  th e  o th e r chooses to  look 
upon as a breach o f th e  peace, the  re la tio n  o f  w ar 
is set up, in  w h ich  th e  com batants m ay use regulated 
violence against each o ther, u n t i l  one o f the  tw o  "has 
been b rough t to  accept such te rm s as his enemy 
is w illin g  to  g ra n t.’ ”

As I  understand th e  a rgum ent fo r  the  charterers 
here, i t  is said th a t,  in  sp ite  o f  th e  acts o f  force, 
and th e  acts o f vio lence w h ich  Japan had offered 
tow ards China, China had n o t chosen to  lo o k  upon 
i t  as a breach o f th e  peace, b u t as th e  um p ire  finds 
th a t  th e  Japanese had k ille d  m any thousands o f 
Chinese, and th e  Chinese troops were operating, 
n o t in  hundreds o r  thousands, b u t in  hundreds o f 
thousands, i t  w ou ld  seem p e rfe c tly  c lear th a t  
C h ina a t th is  tim e  was look ing  upon i t  as a breach 
o f the  peace. I t  is d if f ic u lt  indeed to  understand 
bow  any o rd in a ry  person cou ld  regard th is  s ta te  o f 
a ffa irs  as o th e r th a n  in v o lv in g  war.

The m ain  p o in t S ir S ta ffo rd  Cripps has argued, 
and w h ich  he has supported w ith  a w e a lth  o f 
a u th o r ity , is th is . H e says th a t  i t  is m y  d u ty  as a 
judge to  exercise ju d ic ia l cognisance on th e  question 
as to  w hether o r n o t the  tw o  fore ign  countries were 
a t w ar, and th a t,  i f  m y  own know ledge does n o t 
enable me to  answer th a t  question, I  m ust app ly  
to  th e  Crown th ro u g h  th e  app rop ria te  M in is te r, 
an d  o b ta in  in fo rm a tio n  fro m  h im , and th a t  was 
w ha t was done in  th is  case, in  th a t  one o f th e  parties 
app lied to  th e  Fore ign  Office and asked w hether 
•on th e  18 th  September, w a r was in  progress. 
The answer received fro m  th e  Fore ign  Office was 
th is  :

“  W ith  reference to  y o u r com m unica tion  o f the  
8th  September in q u ir in g  w he ther H is  M a jes ty ’s 
G overnm ent recognise th a t  the re  was an ou tbreak 
o f w ar in  w h ich  Japan was invo lve d  e ith e r on or 
before th e  2 5 th  A ugust, o r a t th e  date o f th is  
* eP ly, I  am  d irec ted  b y  M r. N e v ille  Cham berla in 
to  in fo rm  yo u  th a t  the  cu rre n t s itu a tio n  in  China 
j® inde te rm ina te  and anomalous and H is  M a jes ty ’s 
G overnm ent are n o t a t present prepared to  say 
th a t  in  th e ir  v ie w  a sta te  o f w a r exists. A t  th e  
sa>ue tim e  I  am to  suggest th a t  the  question o f  the  
lo a n in g  to  be a ttached  to  th e  w o rd  ‘  w a r ’ as 
Used in  a ch a rte r-p a rty  m ay s im p ly  be one o f 
U lte rpre ting  th e  re leva n t clause, and th a t  the  
a tt itu d e  o f  H is  M a jes ty ’s G overnm ent m ay n o t 
Necessarily be conclusive on the  question w hether 
a state o f w a r exists w ith in  th e  m eaning o f the  
crm  * w a r ’ as used in  p a rt ic u la r  documents o r

s ta tu tes.”
i  have o n ly  to  say th a t,  as, in  m y  v iew , the 

question o f ju d ic ia l cognisance o f  th is  m a tte r  does 
u ° t  arise, I  re fra in  fro m  expressing any op in ion , 
cu ip ting  as i t  m ay be, on th e  m a in  question w h ich  
*r  S ta ffo rd  C ripps has argued. I  th in k  th a t  i t  is 

'Uueh b e tte r  th a t  I  should n o t express any v iew , 
‘ though I  have fo rm ed one, as to  w he ther the 

question o f  th e  existence o f a s ta te  o f  w a r between 
Wo fo re ign  countries, has to  be p roved  b y  evidence 

the  o rd in a ry  w ay, o r w he ther, i f  th e  co u rt is 
P tccluded fro m  ta k in g  evidence, i t  m ust a p p ly  to

the  Secretary o f S tate to  enable th e  judge to  take  
ju d ic ia l cognisance o f  th a t  fac t. As I  take  th a t  
v iew , I  do n o t th in k  i t  is necessary to  say more 
about th e  le tte r  th a n  th a t  I  am  fa r  fro m  be ing o f 
op in ion  th a t  th is  le tte r  cou ld  be regarded as 
conclusive one w ay o r the  o ther. The w ords are : 
“  H is  M a jes ty ’s G overnm ent are n o t a t  present 
prepared to  say th a t  in  th e ir  v ie w  a s ta te  o f  w ar 
ex is ts .”  I t  seems to  me also to  fo llo w  fro m  th a t  
th a t  H is  M a je s ty ’s G overnm ent were n o t a t the  
tim e  o f th e  le tte r  prepared to  say th a t  a sta te  o f 
w ar d id  n o t ex is t. I  th in k  th a t  i t  m ere ly  says : 
“  A t  th e  present m om ent, H is  M a jes ty ’s G overn
m en t suspend ju d g m e n t on th e  question .”

S ir S ta ffo rd  C ripps called a tte n tio n  to  passages in  
m any cases w h ich  show how  inconvenien t i t  w ou ld  
be i f  courts  to o k  one v iew  on such m atte rs  as th is  
and th e  executive  to o k  ano ther v iew , th o ug h  I  do 
n o t th in k  th a t  i t  has gone fu r th e r  th a n  the  
boundaries o f  states, o r w he ther o r n o t a S ta te  is 
an independent sovereign State. W ith  regard to  
the  suggestion o f how  inconvenien t i t  w ou ld  be i f  
the  courts  to o k  one v ie w  and th e  executive  to o k  
ano ther on the  sub ject, one is re lieved to  fin d  in  the 
second passage o f th is  le tte r  th a t  H is  M a jes ty ’s 
P rin c ip a l Secretary o f S tate fo r  F ore ign  A ffa irs  
seems to  be o f th e  op in ion  th a t  th e  w o rd  “  w a r ”  
in  th e  ch a rte r-p a rty  m ay v e ry  lik e ly  be g iven  a 
d iffe re n t in te rp re ta tio n  in  constru ing  th a t  docum ent 
fro m  th a t  w h ich  m ig h t be g iven  to  i t  in  some p u b lic  
docum ent o r s ta tu te .

I t  seems to  me th a t  w h a t I  have to  determ ine is 
w h a t th e  parties  m eant b y  th is  clause. I  th in k  th a t  
th e y  were using th e  w ord  “  w a r ”  in  th is  clause, 
and  m ust be taken  as in te n d ing  i t  to  be construed as 
w a r in  the  sense in  w h ich  an o rd in a ry  com m ercia l 
m an w o u ld  use i t ,  o r, i f  one m ay so p u t i t ,  as the  
cap ta in  o f a tra m p  steamer w ou ld  in te rp re t i t .  
I  have no d o u b t th a t  th e  cap ta in  o f  a tra m p  steamer 
a rr iv in g  a t Shanghai, and find ing  the  sta te  o f th ings 
described b y  the  um p ire , w ou ld  have had no d if f i
c u lty  in  recognising th a t  a sta te  o f w a r existed. I  
do n o t th in k  th a t  the  parties in  a case o f th is  sort 
are going in to  th e  niceties o f  in te rn a tio n a l law . 
There is a lways a te m p ta tio n  in  these cases to  
tu rn  to  the  w ords o f g rea t in te rn a tio n a l ju r is ts , 
such as G rotius  and H a ll and o thers, w ho w ro te  
some tim e  ago when m odem  cond itions d id  no t 
p re va il, though  th e  question w he ther th e  sta te  o f 
c iv ilis a tio n  w h ich  then  p reva iled  was the  same as 
th e  state o f c iv ilis a tio n  w h ich  p reva ils  now  w ith  
regard to  the  m ethods o f w arfa re  is n o t fo r  me to  
enter in to . A t  any ra te , in  those tim es th ings were 
done m ore fo rm a lly . In  those days the re  were 
declarations w h ich  one now knows, fro m  recent 
examples in  th is  cen tu ry , are o ften  o m itte d . In  
m y  op in ion , th e  parties m eant in  th is  cha rte r- 
p a r ty  th a t,  i f  the re  were a sta te  o f  co n flic t going 
on— n o t a re vo lu tio n  o r a c iv i l  con flic t— b u t i f  there  
broke o u t a sta te  o f a ffa irs  in  w h ich  there  was armed 
co n flic t between com peting nations, o f w h ich  Japan 
was one— th a t  w ou ld  ju s t ify  th e  b reak ing  o ff o f  the  
con tra c t. I t  is n o t to  be expected th a t  business 
men can concern themselves w ith  the  e x tra 
o rd in a r ily  nice d is tin c tio n s  w h ich  are d raw n  b y  
great in te rn a tio n a l lawyers between reprisa ls, 
arm ed in te rve n tio n , peaceful pene tra tion  and w ar, 
de fin itions w h ich  have p rob a b ly  fa r  less im portance  
nowadays th a n  th e y  m ay have had years ago. 
N o  such th in g  as arm ed in te rve n tio n  n o t p roduc ing  
a sta te  o f w ar o r a pacific  b lockade, b o th  o f  w h ich  
we know  have been m uch discussed b y  te x t -  
w rite rs , can ever ta ke  place except between tw o  
States, one o f w h ich  is fa r too  in fe rio r  and weak to  
resist.

I  desire to  say th a t  I  decide th is  case e xa c tly
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on the  same grounds and app ly in g  the  same rules o f 
construc tion , as P ick fo rd , J . d id  in  th e  C ourt o f 
A ppea l in  Republic of Boliv ia  v .  Indem nity M arine  
Assurance Company Lim ited  (11 Asp. M ar. La w  
Cas. 218 ; 100 L .  T . Rep. 503 ; (1909) 1 K . B . 
785). In  th a t  case th e  co u rt had to  construe 
w h a t th e  w o rd  “  p ira tes  ”  m eant. The cou rt 
said th a t  one is n o t to  go in to  niceties o r 
refinem ents o f w rite rs  on in te rn a tio n a l law , b u t 
th a t  one is to  look a t i t  in  the  b road  sense, o r in  the  
coarser sense, w h ich  is one expression used, and 
fin d  w he ther com m ercia l men, using th a t  expression 
in  a com m ercia l docum ent, w ou ld  mean o r w ou ld  
v isualise, a s ta te  o f a ffa irs  w h ich  was there  found  
to  ex is t. I  app ly , i f  I  m ay  so p u t i t ,  th e  coarser 
m eaning o f the  w o rd  “  w a r.”  I f  I  had  to  g ive a 
com plete d e fin itio n  o f th e  w o rd  “  w a r,”  I  do n o t 
th in k  th a t  i t  w ou ld  be necessary to  go fu r th e r  than  
Professor H a ll d id  in  th e  passage w h ich  I  read a t 
the  beg inn ing  o f  m y  judgm en t.

On the  facts fo u nd  b y  th e  um p ire , I  am  qu ite  
satisfied th a t  he was w e ll ju s tif ie d  in  com ing to  
the conclusion th a t,  fo r  th e  purpose o f constru ing 
th is  docum ent between the  parties, a w a r had broken  
o u t in  w h ich  Japan was invo lved . Therefore, I  
upho ld  th e  aw ard o f th e  um p ire , and th e  respondents 
w ill have th e  costs o f th is  argum ent.

S o lic ito rs fo r  th e  appellants, Thomas Cooper 
and Co.

S olic ito rs  fo r  th e  respondents, Ince, Roscoe, 
Wilson, and Glover, agents fo r  Allen P ratt and 
Geldard, C ard iff.

M onday, M a y  30, 1938.
(B efo re  Go dda rd , J .)

W. J. Tatem Lim ited v. Gamboa, (a)
F ru s tra tio n — Spanish c iv i l w ar— H ire  o f sh ip  to 

carry  refugees— Capture o f sh ip  by hostile force  
— Event in te rru p tin g  performance o f contract—  
Event w ith in  contemplation o f parties.

The doctrine o f fru s tra tio n  o f contract is  not 
lim ite d  to cases where thé event causing the 
fru s tra tio n  is  outside the contemplation o f the 
parties. I f  the founda tion  o f the contract is  
destroyed to such an extent that performance  
would in  effect be the performance o f a different 
contract, and the contract does not provide  
what is  to happen in  such event, performance 
is  excused even i f  the event which has happened 
is  one which the parties m ust have contemplated 
at the tim e o f contracting.

A  sh ip  chartered to the Republican Government o f 
S p a in  fo r  the carriage o f refugees to French  
ports was captured by N a tio n a lis t forces and  
detained by them u n t il a date beyond the 
te rm ination  o f the h ir in g . The charter-party  
provided that h ire  was to be p a id  u n t i l  the ship  
was redelivered to her owners. The owners 
cla im ed h ire  up  to the date o f redelivery to 
them.

H eld, that the contract had been frus tra ted  and  
the charterers were excused fro m  the obligation  
to pa y  h ire  u n t il redelivery.

F . A . T a m p lin  S team ship C om pany L im ite d  v. 
A ng lo -M ex ican  P e tro leum  P roducts  Com-

(a) Reported by V. R. A ronson, Esq., Barrister-at-Law.

[K .B .  D iv .

pany  L im ite d  (115 L .  T . Rep. 315 ; (1916)
2 A . C. 397) applied.

Action t r ie d  in  th e  Com mercial L is t.
The p la in tiffs , the  owners o f the  steamship 

Moltan, chartered her to  th e  defendant, an agent 
o f th e  Spanish R epub lican  G overnm ent, b y  a 
ch a rte r-p a rty  dated th e  2 5 th  June, 1937, fo r  th i r t y  
days from  th e  1st J u ly , 1937. The ch a rte r-p a rty  
p rov ided  th a t  the  charterers should pay h ire  a t 
the  ra te  o f 2501. per day u n t i l  rede live ry  o f the  
ship to  he r owners. I t  also p rov ided  th a t  the  
ship should n o t ca rry  arms o r m un itions  ot war. 
The lim its  o f em ploym ent were between Spanish 
G overnm ent po rts  and F rench  po rts  “  fo r the  
evacuation o f c iv il popu la tion  fro m  N o r th  Spain.”

The defendant pa id  the  h ire  up to  the  31st J u ly  
in  advance, and the  ship was d u ly  delivered to  
h im  a t Santander, in  Spain, on th e  1st J u ly . She 
made one voyage to  a French p o rt, b u t on the  
4 th  J u ly , when on th e  re tu rn  jou rney , she was 
captured b y  the  N a tiona lis ts  and detained in  
custody u n t i l  the  7 th  September. She then  pro 
ceeded to  a French p o rt, where she was redelivered 
to  the  p la in tiffs  on the  11th September.

In  th e  present action  the  p la in tiffs  cla im ed h ire  
a t  th e  agreed ra te  from  th e  1st A ugust to  the  
11 th  September. The defendant contended th a t  
perform ance o f the  con tra c t had been frus tra te d  
b y  the  cap ture  o f the  ship. The p la in tiffs  replied 
th a t  the  doctrine  o f fru s tra tio n  had no app lica tion  
where perform ance had been prevented b y  an 
occurrence w h ich  was w ith in  th e  con tem p la tion  o f 
the  parties a t  the tim e  o f con trac ting . I t  m ust a t 
th a t  tim e  have been obvious to  b o th  parties  th a t  
a ship em ployed b y  the  Spanish G overnm ent in 
th a t  area ran  a r is k  o f capture  b y  hostile  forces.

S ir Robert Aske, K .C . and C yril M ille r  fo r the 
p la in tiffs .

W illin k , K .C . and W . L . M cN a ir  fo r the 
defendant.

Goddard, J. [a fte r  s ta tin g  the  facts c o n tin u e d :] 
I t  is said on beha lf o f the  defendant th a t  
so soon as th is  ship was seized there  was a 
fru s tra tio n  o f the  con tra c t and th a t  the con
tra c t  became im possible o f perform ance as from  
th a t  date, and, therefore, th a t  a ll r igh ts  and 
lia b ilit ie s  under the  con tra c t ceased. H e adm its  
th a t  he cannot re ta in  any p a rt o f the  h ire  he paid 
in  advance, b u t contends th a t  he is n o t liab le  to  
pay any fu r th e r  a d d itio na l h ire , th a t  is to  say, fo r  
the tim e  d u rin g  w h ich  the  ship was in  the  hands o f 
the  insurgents. S ir R obe rt Aske, on the o ther 
hand, has argued ve ry  s trong ly  th a t  th e  enterprise 
in  th is  case cannot be said to  have been frus tra ted, 
because b o th  sides m ust be taken  to  have contem 
p la ted  when th e y  made th is  con tra c t th a t  the  ship 
m ig h t be seized— indeed, th a t  the  r is k  o f seizure 
was p la in  and obvious to  everybody— and th a t  i t  
m ust be taken  th a t  th a t  was one o f th e  risks which 
the  ship was runn ing .

I  do n o t feel th a t  I  can ho ld  on the evidence 
w h ich  I  have before me th a t  a r is k  o f seizure o f the 
descrip tion  w h ich  to o k  place here, and the  deta in ing 
o f th e  vessel n o t o n ly  fo r  th e  period o f her charter 
b u t  fo r  a long period the rea fte r, was a risk  which 
was contem pla ted b y  the  parties. I t  m ay w e ll be 
th a t  th e y  th o u g h t th a t  th e  N a tio n a lis ts  m igh t 
seize the  ship and ho ld  i t  fo r  th e  chartered period 
so long as i t  was under cha rte r to  the  Republican 
G overnm ent. I t  m ay w e ll be th a t  th e  parties 
contem pla ted th a t  the  N a tiona lis ts  w ou ld  hesitate, 
a fte r th e  cha rte r had come to  an end, to  seize and 
de ta in  a B r it is h  ship w h ich  had no contraband

W . J . T atem  L im it e d  v. Gamboa .
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on board and w hich, a fte r the  period fo r  w h ich  i t  
was chartered, w ou ld  be m ost u n lik e ly  to  be engaged 
in  th e  w ork , however hum an ita rian  i t  m ay have 
been, o f evacuating c iv i l  popu la tion . The ship
owners, hav ing  got the  m on th ’s h ire  in  th e ir  pockets, 
w ould  n o t be a t a ll concerned w ha t the  fa te  o f the 
ship m ig h t be d u ring  the  charte r, though  w h a t the 
fa te  o f th e  ship m ig h t be a fte r th e  cha rte r was 
ano ther m a tte r. B u t  I  do n o t th in k  th a t  these 
are m atte rs  w h ich  I  have to  consider, because in  
considering th e  doctrine  o f fru s tra tio n  these 
questions, in  m y  op in ion, do n o t arise.

I  w il l assume th a t  the  parties contem pla ted th a t 
the  ship m ig h t be seized and detained, as she was. 
I t  is d if f ic u lt  to  reconcile a ll the  judgm ents and 
speeches w h ich  have been made on th is  d if f ic u lt  
sub ject o f fru s tra tio n , w h ich  was v e ry  l i t t le  
discussed in  the books before the  W ar. There are 
th e  w e ll-know n  cases o f Taylor v . Caldwell (8 L . T . 
Rep. 356 ; 3 B . &  S. 826), Jackson v . Union M arine  
Insurance. Company Lim ited  (2 Asp. M ar. L a w  
Cas. 435 ; 31 L . T . Rep. 780 ; L . Rep. 10 C. P. 125), 
the  Coronation seats cases, and so fo rth . B u t 
no one w ou ld  contend th a t  u n t i l  the  W a r the 
subject o f fru s tra tio n  o ften  came before the  courts, 
and the  developm ent o f th e  doctrine  o f fru s tra tio n  
occurred th ro u g h  th e  m any inc iden ts  w h ich  
happened in  th e  course o f the  W ar. M ost o f  i t  
■s m odem , and indeed its  whole h is to ry  m ay 
he said to  be found in  th e  various judgm ents 
w h ich  have been de livered since 1916, to  m ost o f 
w h ich reference has been made in  the  course o f 
the  argum ents. W ha tever be the  tru e  doctrine  o f 
fru s tra tio n , I  prefer, i f  I  m ay, to  re ly  on the 
Passage in  L o rd  H a ldane ’s speech in  F . A . Tam plin  
Steamship Company Lim ited  v . Anglo-Mexican 
Petroleum Products Company Lim ited  (115 L .  T . 
Rep. 315 ; (1916) 2 A . C. 397), w h ich  was quoted 
hy L o rd  Sumner in  Larrinaga and Co. L im ited  
Y* Société Franco-Americaine des Phosphates de 
Medulla, P aris  (16 Asp. M ar. L a w  Cas. 133 ; 129 
C- T . Rep. 65). L o rd  Sumner f irs t said : “  So fa r 
as the  ships are concerned, th is  is n o t a con trac t 
“ « certo corpore a t a ll. ”  I  read th a t  because the 
Present case seems to  me to  be e m in e n tly  one 

certo corpore. The certum corpus is th is  p a r
tic u la r  sh ip , th e  Molton, chartered fo r  a pa r
tic u la r  service. L o rd  Sumner con tinued  : “  N o r 

i t  be said th a t  ” — he then  quo ted  L o rd  
Baldane— “  ‘ the  founda tion  o f w h a t th e  parties are 
aeemed to  have had in  con tem pla tion  has disap
peared and the  con trac t its e lf has vanished w ith  
tie fo u nd a tio n .’ ”  T h a t seems to  me to  be the  
Urest ground on w h ich  to  rest th e  doctrine  o f 
lu s tra tio n , and I  p re fe r i t  to  found ing  i t  on im p lied  

e»Jr,ls- V iscoun t F in la y  said words to  th e  same 
j f  eet  *n Larrinaga and Co. L im ited  v . Société 
^ranco-Américaine des Phosphates de Medulla 
^ r i s  (sup.) : “  W hen ce rta in  risks are foreseen 
in  6 COIVtra c t m ay con ta in  cond itions p ro v id in g  th a t 
e . eerta in events th e  o b lig a tio n  sha ll cease to  
in  'tv, even when there  is no express cond ition
cont co n tra c t’ R  m ay he clear th a t  th e  parties 
0|, tra c ted  on the  basis o f  th e  con tinued  existence 
to  a eeR a' n  sta te  o f facts, and i t  is w ith  reference 
o f <‘^ es aheged to  be o f th is  k in d  th a t  th e  doctrine  
t j j  lu s tra tio n  ’ is m ost fre q u e n tly  invoked. I f  
<je con trac t be one w h ich  fo r  its  perform ance 
incs K S ° n  a con tinued  existence o f ce rta in  b u ild 
u p  iT, o tlle r  premises, i t  is an im p lie d  cond ition  
en the  premises should con tinue  to  be in  ex is t- 
ta u lt an<  ̂ th e ir  to ta l destruc tion  b y  fire  w ith o u t 
t j j „  on the  p a rt o f those w ho have entered in to  
hoesÎOn*'rac^ be a good defence. Such a con trac t 
bUj j  j ” ° t  as a m a tte r  o f law  im p ly  a w a rra n ty  th a t  the  

ln gs o r o th e r p ro p e rty  sha ll continue to  ex is t.”  
V °L . X I X . ,  N.S.

S ir R o b e rt Aske meets th is  p o in t b y  saying th a t  
there  cannot be fru s tra tio n  where th e  circumstances 
m ust have been contem plated b y  th e  parties. B y  
“  circumstances ”  I  mean circumstances w h ich  are 
afterw ards re lied  on as fru s tra tin g  th e  con trac t. 
I t  is tru e  th a t  in  m any o f the  cases there  is found  the  
expression “  unforeseen circum stances,”  and i t  is 
argued th a t  “  unforeseen circumstances ”  m ust 
mean circumstances w h ich  cou ld  n o t have been 
foreseen. B u t i t  seems to  me, w ith  respect, th a t,  
i f  th e  tru e  doctrine  be th a t  la id  down b y  L o rd  
H aldane, fru s tra tio n  depends on th e  absolute 
disappearance o f  the  con tra c t ; o r i f  th e  tru e  basis 
be, as L o rd  F in la y  p u t  i t ,  “  the  continued existence 
o f a certa in  state o f fac ts ,”  i t  makes ve ry  l i t t le  
difference w he ther th e  circumstances are foreseen 
o r no t. I f  th e  founda tion  o f th e  con trac t goes, i t  
goes w hether o r n o t the  parties have made a p ro 
v is ion  fo r  i t .  The parties m ay  make p rov is ion  
about w h a t is to  happen in  the  event o f th is  destruc
t io n  ta k in g  place, b u t i f  the  tru e  founda tion  o f the  
doctrine  is th a t  once the  sub jec t-m a tte r o f the  
con tra c t is destroyed, o r th e  existence o f a certa in  
sta te  o f facts has come to  an end, th e  con tra c t is a t  
an end, th a t  resu lt fo llow s w hether o r n o t th e  even t 
causing i t  was contem plated b y  the  parties. I t  
seems to  me, therefore, th a t  when one uses th e  
expression “  unforeseen circumstances ”  in  re la tion  
to  the  fru s tra tio n  o f the  perform ance o f a con trac t 
one is rea lly  dealing w ith  circumstances w h ich  are 
unprov ided  fo r, circumstances fo r  w h ich  (and in 
the  case o f a w r itte n  con tra c t one o n ly  has to  
look a t th e  documents) th e  con tra c t makes no 
prov is ion.

In  support o f  th a t  I  th in k  I  need o n ly  fu r th e r  
re fe r to  the  words o f L o rd  H aldane in  the  Tam plin  
case (sup.) w h ich  were c ited  b y  P ick fo rd , L .J . in  
Countess of Warwick Steamship Company v . Le 
Nickel Société Anonyme (14 Asp. M ar. L a w  Cas. 
242 ; 118 L . T . Rep. 196 ; (1918) 1 K . B . 372). 
P ick fo rd , L . J . said (a t pp. 198 and 376 respec
t iv e ly )  : “  P u tt in g  i t  in  o the r words, does i t  come 
w ith in  the  doctrine  la id  down b y  L o rd  H aldane 
ea rly  in  his judg m e n t in  Tam plin Steamship 
Company v. Anglo-Mexican Petroleum Products 
Company in  these words : ‘ W hen people en te r 
in to  a con trac t w h ich  is dependent fo r  th e  possi
b i l i t y  o f  its  perform ance on the  con tinued  a v a il
a b il i ty  o f a specific th in g , and th a t  a v a ila b ility  
comes to  an end b y  reason o f circumstances beyond 
the co n tro l o f the  parties, the  con trac t is prim á facie 
regarded as dissolved. The contingency w h ich  has 
arisen is trea ted , in  th e  absence o f a con tra ry  
in te n tio n  made p la in , as being one about w h ich  
no bargain a t a ll was made. The p rinc ip le  applies 
equa lly  w hether perform ance o f the  con tra c t has 
n o t commenced o r has in  p a rt taken  place. There 
m ay be included in  th e  term s o f the  con trac t its e lf 
a s tip u la tio n  w h ich  provides fo r  the  m ere ly p a rt ia l 
o r tem po ra ry  suspension o f certa in  o f its  ob ligations, 
should some event (such, fo r  instance, as in  the  case 
o f th e  ch a rte rp a rty  under consideration, re s tra in t 
o f princes) so happen as to  impede performance.
In  th a t  case the  question arises w hether th e  event 
w h ich  has a c tu a lly  made the  specific th in g  no longer 
ava ilab le  fo r  perform ance is such th a t  i t  can be 
regarded as being o f a nature  su ffic ien tly  lim ite d  to  
fa ll w ith in  th e  suspensory s tip u la tio n , and to  
a d m it o f th e  con trac t being deemed to  have p ro 
v ided  fo r  i t  and to  have been in tended to  continue 
fo r  o ther purposes. A lth o u g h  th e  words o f  the  
s tip u la tio n  m ay be such th a t  th e  mere le tte r  
w ou ld  describe w h a t has occurred, th e  occurrence 
its e lf m ay y e t be o f a character and e x te n t so 
sweeping th a t  th e  founda tion  o f  w h a t th e  parties 
are deemed to  have had in  con tem p la tion  has

F F
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disappeared, and the  con tra c t its e lf has vanished 
w ith  th a t  fo u nd a tio n .’ ”  I  regard P ick fo rd , L .J . 
as saying there  th a t,  unless th e  co n tra ry  in te n tion  
was made p la in , th e  la w  imposes th is  doctrine  o f 
fru s tra tio n  in  the  events w h ich  have been described.
I f  the  founda tion  o f the  con tra c t goes, e ithe r b y  the 
destruc tion  o f  th e  sub jec t-m a tte r o r b y  reason o f 
such long in te rru p tio n  o r delay th a t  the  perform ance 
is rea lly  in  e ffect th a t  o f  a d iffe re n t con trac t, and 
th e  parties  have n o t p rov ided  w h a t in  th a t  event 
is to  happen, th e  perform ance o f th e  con tra c t is to  
be regarded as frus tra te d .

T o  th e  same effect, I  th in k ,  are th e  cases w h ich  
deal w ith  th is  doctrine  in  re la tio n  to  th e  requ is ition 
ing  o f  ships. W hen th e  w ar had proceeded b u t a 
ve ry  sho rt t im e  th e  A d m ira lty  R equ is ition ing  B oard  
was set up. Ships were requ is itioned  free ly , and I  
suppose i t  is n o t p u tt in g  i t  to o  h igh  to  say th a t  no 
shipowner knew  when his sh ip w ou ld  be requ is i
tioned . A cco rd ing ly , one finds, fo r  instance in  
Bank L ine Lim ited  v . A rthu r Capel and Company 
(14 Asp. M ar. L a w  Cas, 370 ; 120 L .  T . Rep. 129 ; 
(1919) A . C. 435), th a t  the  ch a rte r-p a rty  a c tu a lly  
p rov ided  fo r  requ is ition . I t  p rov id e d  th a t  the  
charterers were to  have th e  o p tio n  o f cancelling 
th e  c h a rte r-p a rty  shou ld  th e  steamer be com 
mandeered b y  th e  G overnm ent d u rin g  the charte r, 
and y e t fo r  reasons w h ich  appear in  th e  speeches 
in  th e  House o f  Lo rds i t  was he ld  th a t  i t  d id  no t 
p reven t th e  doctrine  o f fru s tra tio n  o f performance 
a p p ly ing . I t  seems to  me th a t  th e  parties  m u s t 
have had before th e m  th e  p o ss ib ility , o r  th e  p ro b 
a b il i ty ,  i f  you  w ill,  o f requ is ition  every b it  as 
m uch as th e  pa rties  had o f seizure in  th is  
case. I  th in k ,  therefore, th a t  th a t  case and o ther 
cases, fo r  example, th e  tw o  cases w h ich  were tr ie d  
together, Anglo-Northern Trading Company v . 
Em lyn Jones and W illiam s, and Countess o f Warwick 
Steamship Company v . Le Nickel Société Anonyme 
(sup.), w h ich  were also cases o f  charte r-parties 
made a fte r th e  ou tbreak o f war, show in  effect th a t,  
a lthough  th e  parties m ay have had  o r m us t he 
deemed to  have had the  m a tte r in  contem pla tion , 
th e  doctrine  o f fru s tra tio n  is n o t prevented fro m  
app ly ing .

T o  a p p ly  th e  doctrine  as I  understand i t  to  th is  
case, w h a t do we fin d  ? W e fin d  th a t  there  is a 
ch a rte r fo r  a m on th  on ly , a cha rte r a t  a v e ry  h igh  
ra te  o f fre ig h t. A lth o u g h  i t  is a tim e  charte r, the  
lim its  in  w h ich  i t  is to  trade  are ve ry  narrow — fro m  
th e  no rth e rn  po rts  in  th e  hands o f th e  R epublican 
G overnm ent o f Spain to  po rts  in  France— and the  
specific purpose o f th e  cha rte r is made p la in . I t  is 
th e  evacuation o f the  c iv i l  p opu la tion  fro m  n o rth  
Spain. I t  m us t be obvious, there fore , th a t  the  
founda tion  o f  th a t  co n tra c t was destroyed as soon 
as th e  insurgen t w a r vessel had seized th e  ship, 
w h ich  i t  d id  a fte r i t  had perfo rm ed one voyage and 
when th e  period o f th e  cha rte r had b u t  h a lf  expired. 
N o  m ore cou ld  be done w ith  the  ship. The owners 
were unable to  leave i t  under th e  c o n tro l o f the  
charterer. The  charte re r was unable to  make use 
o f i t  o r to  re tu rn  i t  to  th e  owners. The  charte re r 
had p a id  his m o n th ’s h ire , and th a t  he n o t o n ly  
cannot get back, b u t  does n o t seek to  get back. 
In  m y  op in ion , th e  perform ance o f th e  cha rte r was 
fru s tra te d  fro m  th e  tim e  o f th e  seizure, and con
sequently th e  reasoning o f th e  cases to  w h ich  I  have 
referred applies. I t  fo llow s fro m  th a t  th a t  there  
m us t be ju d g m e n t fo r  th e  defendant w ith  costs.

Judgment fo r the defendant.
S olic ito rs fo r  th e  p la in tiffs , Sincla ir, Roche, and 

Temperly, fo r  Vaughan and  Roche, C ard iff.
S o lic ito rs fo r  th e  defendant, Petch and Co.

M a y  31 and June  1, 1938.

(B e fo re  G o d d a r d , J .)

H a ll Brothers Steamship Company L im ited  v. 
Young, (a)

[T h is  decision was a ffirm ed  b y  the  C ourt o f 
A ppeal on 1st M arch, 1939.— E d .]

M a rin e  insurance— Insurance against lia b ility  
to p a y  damages— S hip  liable by fo re ign  law  to 
in de m n ify  p i lo t  boat against results o f accident 
— N o tort or breach o f contract by ship—  
M ean ing  o f  “  damages.”

B y  a p o licy  o f m arine insurance the underwriters  
agreed to pa y  the assured three-fourths o f any  
sum they m ight become liable to pa y  by way o f 
damages in  consequence o f a co llis ion w ith  
any other ship.

A  co llis ion took place between the insured ship  
and a French pilotage boat o ff the harbour o f 
D u n k irk . The collis ion was not due to any  
negligence on the p a rt o f the insured ship, nor 
to any gross negligence on the p a rt o f the p ilo t  
boat. B y  French law  damage caused to a 
p ilo t  boat in  the course o f pilotage operations 
m ay be recovered fro m  the ship, unless i t  is  
due to gross negligence by the p ilo t  boat.

Rely ing on that prov is ion, the P ilotage A d m in is 
tra tion  o f D u n k irk  took proceedings in  the 
French courts to recover the cost o f repa iring  
the p ilo t  boat, which proceedings were u ltim ate ly  
settled by a paym ent by the shipowners. I n  
the present action they sought to recover three- 
fou rths  o f that amount under the po licy.

Held, that a l ia b il ity  to in de m n ify  imposed by 
fo re ign  law  and not founded on any tort or 
breach o f contract was not lia b il ity  to pa y  a 
sum o f money “  by way o f damages ”  and was 
not covered by the po licy .

F u rn e ss , W i th y ,  a n d  Co. L im ite d  v. D u d e r  
(18 A sp. M a r . L a w  Cas. 623 ; 154 L .  T . 
Rep. 663 ; (1936) 2 K .  B . 461) applied.

A c t io n  on a p o lic y  o f m arine  insurance w h ich  
conta ined th e  fo llo w in g  clause : “  I f  th e  ship
hereby insured  sha ll come in to  co llis ion  w ith  any 
o the r sh ip o r vessel and  the  assured sha ll in  conse
quence th e re o f become liab le  to  p ay , and  sha ll 
pay, to  an y  o the r person o r persons a n y  sum  o f 
m oney b y  w a y  o f  damages in  respect o f  such 
co llis ion  th e  undersigned w il l  pa y  th e  assured 
such p ro p o rtio n  o f  th ree -fou rth s  o f  such sum or 
sums so pa id  as th e ir  respective subscrip tions 
hereto  bear to  th e  va lue  o f  the  ship hereby insured.

On a voyage fro m  S outh  A m erica  to  D u n k irk  
in  A ugust, 1929, th e  insured ship stopped off 
D u n k irk  to  take  up  th e  p ilo t.  As th e  p ilo t  boa t 
approached th e  ship som eth ing w e n t w rong  w ith  her 
s teering gear, and a co llis ion  occurred in  w h ich  b o th  
vessels were damaged. There was no gross neg li
gence on th e  p a r t  o f  th e  p ilo t  boa t, and th e  insured 
sh ip  was n o t in  any w a y  to  b lam e. B y  French 
law , damages sustained b y  a p i lo t  b o a t du ring  
p ilo tage  operations m us t be pa id  fo r  b y  th e  ship 
unless the re  has been gross negligence b y  the

(a) Reported by V. R. Aronson, Esq., Barriatcr-at-Law.
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p ilo t  boa t. In  reliance on th a t  p rov is ion , the  
P ilo tage  A d m in is tra tio n  o f  D u n k irk  b ro u g h t an 
action  in  th e  F rench  courts  against th e  owners 
o f  th e  insured sh ip , w h ich  action  was u lt im a te ly  
se ttled  on th e  te rm s th a t  th e  owners should pay 
a sum  in  francs equal to  £432. The owners now 
claim ed to  recover th re e -fou rth s  o f  th a t  sum 
under th e  po licy , a lleg ing th a t  th e y  had  become 
liab le  to  pay i t  “  b y  w ay o f  damages.”  The 
defendant, w ho was sued as the  represen ta tive  o f 
a il those w ho had u n d e rw ritte n  th e  po licy , con
tended th a t  th e  w ord  “  damages ”  o n ly  app lied 
to  a sum  recoverable fo r  a breach o f  con trac t 
o r a to r t .

W. L . M cN a ir  fo r  th e  p la in tiffs .

C yril M ille r  fo r  th e  defendant.

Goddard, J.—-In th is  case th e  p la in tif fs  sue 
th e  defendant, a L lo y d ’s u n d e rw rite r, fo r  a loss 
under a p o lic y  o f  m arine insurance, and th e  case 
raises a nea t p o in t under the  co llis ion  clause, 
w h ich , in  th e  p o lic y  in  question, is in  w h a t is 
reasonably comm on fo rm . I  should say th a t  the  
case has been tr ie d  on an agreed sta tem en t o f 
facts, w ith  th e  a d d itio n  o f  evidence fro m  tw o  
F rench lawyers upon a p o in t o f  F rench law .

The facts w ith  regard to  th e  alleged loss are 
th a t  th e  Trident, th e  ship in  question, a rr ive d  o ff 
D u n k irk  on a voyage on w h ich  she was engaged 
on th e  24 th  A ugust, 1929, and a F rench p ilo t  boat, 
the  Veteran, owned b y  th e  P ilo tage  A d m in is tra tio n  
o f D u n k irk , p u t  o u t to  her. A t  th a t  t im e  there  
was a strong breeze fro m  th e  south-west, a m oderate 
sea and clear v is ib il ity .  The s ta tem ent o f  facts 
then  sets o u t : “  The Veteran approached the
Trident's  p o rt side, and, as she was manoeuvring 
to  come alongside, a n u t came loose in  he r steering 
Sear, so th a t  i t  fa iled  to  operate when th e  helmsman 
P ut b is he lm  over, w ith  the  resu lt th a t  th e  Veteran's 
starboard bow  s tru ck  th e  Trident in  w a y  o f  N o . 2 
hatch, b o th  vessels rece iv ing  phys ica l damage. 
Phe Trident, w h ich  was a t  th e  t im e  o f the  co llis ion 
Jying stopped in  th e  w a te r, was in  no w a y  to  b lam e 
fo r th e  co llis ion , and the re  was no gross negligence 
on th e  p a rt o f  th e  p ilo t  w ith in  th e  m eaning o f the 
French law  he re ina fte r re fe rred  to . ”

Proceedings were then  taken  in  th e  F rench 
courts, th e  P ilo tage  A d m in is tra tio n  o f  D u n k irk  
c la im ing  a sum  o f  m oney w h ich  th e y  alleged was 
oue to  th e m  fo r  do ing  repa irs  to  the  F rench  p ilo t  
ooat. T hey d id  n o t c la im  a specific sum, b u t 
asked fo r  an in q u iry  in to  th e  cost o f  do ing the  
repairs to  th e  p ilo t  boat, and th e y  d id  n o t c la im  
fo r dem urrage o r loss incu rred  w h ile  th e  p ilo t  boa t 
Was la id  up. T he y  confined th e ir  c la im  to  the  
am ount th a t  i t  cost to  do th e  repa irs. They 
Drought th e ir  c la im  under a p rov is ion  o f  the  French 
Vjw w h ich  is contained in  a decree o f  th e  28 th  
'la rc h , 1928, under w h ich  i t  is p ro v id e d  th a t  
except in  a case o f  faute lourde— w hich  th e  parties 
^8ree means gross o r serious negligence— on the  
P art o f th e  p ilo t,  damage suffered b y  th e  p ilo t  

essel d u rin g  th e  p ilo tage, and d u rin g  manoeuvres 
ccessary fo r  em bark ing  and d isem bark ing  the 

l oot, sha ll be borne b y  the  sh ip . The Trident 
• ^ ''D te rc la im ed  in  th e  action , o r filed  a cross c la im  
.p, f “ e action , fo r  damages w h ich  she had sustained, 
th  Case w cnf  as h igh  as th e  C ourt o f  Cassation, 
P e supreme appella te  tr ib u n a l in  F rance, and the 
th >Ur t  o f  Cassation he ld  th a t  under th is  decree 

e F rench p ilo t  boa t was e n tit le d  to  recover the  
T rid  ° f  rePa' rs> an<f  dismissed th e  c la im  o f  the

owners o f  th e  Trident sue the  u n d e rw rite r, 
legmg th a t  i t  is a loss w ith in  the  co llis ion clause,

w h ich  runs in  th is  w ay : “  A n d  i t  is fu rth e r  agreed 
th a t  i f  th e  ship hereby insured sha ll come in to  
co llis ion  w ith  any o the r sh ip o r vessel and the  
assured sha ll in  consequence th e re o f become liab le  
to  pay, and sha ll p ay , b y  w ay o f  damages to  any 
o th e r person o r persons any sum o r sums in  respect 
o f  such co llis ion  th e  undersigned sha ll pa y  the 
assured such p ro p o rtio n  o f  th ree -fou rths  o f  such 
sum o r sums so pa id  as th e ir  respective subscrip tions 
hereto  bear to  th e  va lue  o f the  ship hereby insured .”

Then there  are certa in  prov is ions w ith  regard 
to  the  paym en t o f  costs i f  the  defence is undertaken  
w ith  th e  consent o f  the  underw rite rs . “  P rov ided  
. . .  in  cases in  w h ich  th e  l ia b i l i t y  o f  th e  ship 
has been contested, o r proceedings have been 
taken  to  l im it  l ia b il i ty ,  w ith  th e  consent in  w r it in g  
o f  th e  undersigned, th e y  w i l l  also pay a lik e  p ro 
p o rtio n  o f  th ree -fou rths  o f  th e  costs w h ich  the  
assured shall the reby  incu r, o r be compelled to  p a y .”

Then there  are prov is ions as to  how  th e  loss is 
to  be ca lcu la ted i f  b o th  ships are held to  b lam e. 
Then there  comes th is  ■ “  P rov ided  a lways th a t  
th is  clause sha ll in  no case extend  to  any sum 
w h ich  th e  assured m ay become liab le  to  pay, o r 
shall pay, fo r  rem ova l o f  obstructions under 
s ta tu to ry  powers, fo r  in ju ry  to  harbours, wharves, 
p iers, stages and s im ila r s tructu res consequent 
on such co llis ion ; o r in  respect o f  th e  cargo o r 
engagements o f the  insured vessel, o r fo r  loss o f  
life  o r personal in ju ry . ”

F o r  th e  p la in tiffs , i t  is contended th a t  th e  sum 
w h ich  th e  shipowners have to  pa y  in  respect o f  
repairs to  th e  p ilo t  vessel is a sum w h ich  is recover
able under th a t  clause, inasm uch as th e  ships 
d id  come in to  co llis ion . On th e  o th e r hand, fo r 
th e  u nderw rite rs , i t  is contended th a t  th e  insurance 
here is an insurance o n ly  against a l ia b i l i t y  in  to r t .  
The con tem p la tion  o f  th e  p o lic y  is th a t  the  u nder
w r ite r  is to  in d e m n ify  th e  sh ipow ner, where th e  
shipow ner is held to  b lam e o r p a r t ly  to  b lam e, 
and th a t  th e  w ords “  b y  w a y  o f  damages ”  m ust 
be s t r ic t ly  construed, and th e y  show th a t  th e  
insurance is lim ite d  to  sums w h ich  have to  be pa id  
b y  w a y  o f damages, w h ich  ind icates a l ia b i l i t y  
in  to r t .

B o th  parties  have called law yers fro m  France, 
in  each case gentlem en d is tingu ished in  th e ir  
profession, to  exp la in  the  p rov is ion  o f the  French 
law , w h ich , i f  I  m a y  h u m b ly  say so, seems to  be 
reasonably c lear in  itse lf. There is some difference 
o f op in ion , I  th in k ,  between th e  F rench law yers, 
b u t n o t m uch, as to  w hether, in  th e  action  w h ich  
is b ro u g h t b y  th e  p ilo tage  a u th o r ity  against th e  
sh ip , there  is any element o r  conception o f w ha t 
in  E ng lish  law  we should ca ll a to r t ,  w h ich , in  
French law , I  th in k  is ca lled a quasi-delict. I t  
seems to  me th a t  ce rta in ly  so fa r  as i t  is a m a tte r  
o f com ing to  a decision upon the  evidence o f  the  
F rench law yers, there  is no conception o f  d e lic t o r  
to r t  in  th e  cause o f  ac tion  w h ich  is g iven  b y  the  
French decree to  the  p ilo t  boat. I t  seems to  me 
th a t  the  th e o ry  w h ich  p ro b a b ly  underlies th e  
leg is la tion— though  i t  does n o t m a tte r, when i t  is a 
m a tte r  o f  p o lic y  o f law , w h ich  th e o ry  underlies 
th e  leg is la tion— is th a t  th e  p ilo t  boa t is rendering 
a service fo r  the  benefit o f  the  ship w h ich  requires 
p ilo tage, and, there fore , any damage w h ich  the 
p ilo t  boa t m ay  receive in  th e  course o f  rendering 
th a t  service is to  be regarded as an expense o f  the  
p ilo tage, and is to  be pa id  b y  the  ship, in  ju s t  the  
same w ay as she w ou ld  have to  pay th e  p ilo tage  
due, o r  w hatever is the  co rrect expression used in  
France, as rem unera tion  fo r  th e  service w h ich  th e  
p ilo t  renders. I t  is n o t u n like  the  l ia b i l i t y  w h ich 
is cast upon a shipow ner b y  E ng lish  law , or, ra the r 
b y  an E ng lish  s ta tu te — th e  H arbours , Docks, and
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Piers Clauses A c t, 1847, s. 74—under w h ich  i t  is 
p rov ided  th a t  th e  ow ner o f a vessel w h ich  damages 
a  ha rbour, dock o r p ie r is responsible to  th e  ha rbour 
a u th o r ity  fo r  th e  am oun t o f th a t  damage, even 
though  th e  damage m ay be caused b y  no d e fau lt 
o r  negligence on th e  p a rt o f th e  owner, o r the  
m aster o r th e  seamen on th e  ship. The s ta tu te  
gives a r ig h t  to  recover th e  money.

I f  i t  were a mere m a tte r  o f h a v in g  to  decide 
w he the r th e  action  la y  in  co n tra c t o r in  to r t ,  I  
shou ld  be inc lined  to  th e  v ie w  th a t  i t  w ou ld  be 
regarded as ly in g  m  con trac t. I t  is in  effect a 
s ta tu to ry  cause o f action . I t  is a cause o f action  
w h ic h  is g iven  b y  a s ta tu te  to  recover a sum ot 
m oney on th e  happening o f a ce rta in  event. I  am 
speaking now  b o th  o f  the  F rench s ta tu te  and o f 
th e  E ng lish  s ta tu te  to  w h ich  I  have referred. The 
s ta tu te , as i t  seems to  me, expressly confers th is  
r ig h t, a lthough  there  be no fa u lt  on th e  p a rt o t the  
sh ip -m aste r o r th e  owners, a lthough, in  th e  case 
o f  th e  F rench law , i t  gives a defence to  th e  s h y  
i f  i t  can be shown th a t  th e  damage was caused, 
n o t by  some mere act o f negligence, b u t  b y  some
th in g  w h ich  the  co u rt regards as gross o r serious 
neg lig ence on th e  p a rt o f th e  p ilo t.  I  th in k  th a t  
one exception m ay be regarded as a te rm  a im ed to  
the con trac t. I  do n o t th in k  th a t  th e  French 
lawyers q u ite  take  th a t  v iew . The op in ion  w h ich  
I  p refer, and w h ich  I  have come to  th e  conclusion 
I  ough t to  say is proved , is th a t  a t any ra te  i t  is n o t 
a l ia b i l i t y  in  to r t  o r in  quas i-de lic t o r in  de lic t, 
and I  th in k  th a t  in  E ng land  we m ig h t ve ry  w e ll 
consider, when considering th e  case o f the  H arbours 
A c t, th a t  th e  tru e  resu lt is th a t  .a sh ip is a llowed 
in to  a ha rbou r on ce rta in  te rm s. One te rm  is th a t  
she sha ll pay ha rbou r dues. A n o th e r te rm  is th a t  
she sha ll pay fo r  any damage w h ich  she m ay 
cause to  th e  ha rbou r w orks, even th o ug h  th a t  
damage is acciden ta l o r caused b y  circumstances 
ove r w h ich  th e  ship has no con tro l. There is no 
d if f ic u lty  in  v isua lis ing  a co n tra c t made between 
parties to  th a t  effect. H ow ever, w he ther the  
ob lig a tio n  is regarded as con trac tua l o r as quasi- 
con tra c tu a l, I  am  qu ite  ce rta in  th a t  th e  ob liga tion  
w h ich  is im posed upon th e  ship b y  French law  
is n o t a d e lic tu a l o r a quas i-de lic tua l ob liga tion .

Then I  have to  consider th e  words “  b y  w ay o f 
damages.”  M r. M cN a ir ’s con ten tion  is th a t, in  a 
business docum ent between business men, th a t  
ought to  include  such a sum as th e  one in  question, 
and he calls a tte n tio n  to  th e  case o f The Mostyn 
(17 Asp. M ar. L a w  Cas. 6 3 7 ; 138 L .  T . Rep. 
4 0 3 ; (1928) A . C. 57) in  th e  House o f Lords, 
where i t  ce rta in ly  was n o t decided w he ther th e  
c la im  was one fo r  damages in  th e  s tr ic t  sense, 
b u t where th e  c la im  was p u t fo rw a rd  a t any t im e  
in  the  action  fo r  damages. M r. M cN a ir argues th a t  
business men, w ho have been accustomed to  use 
expressions w h ich  m ay  have techn ica l meanings 
b u t to  w h ich  th e y  w ou ld  n o t necessarily a ttach  
techn ica l m eanings, m ust have in tended th a t  a 
sum  o f m oney w h ich  is to  be p a id  as a d ire c t 
consequence o f a co llis ion  ought to  be he ld  covered 
b y  th e  te rm s o f the  co llis ion  clause. On th e  o the r 
hand, m y  d u ty  in  constru ing  a docum ent, w he ther a 
com m ercia l docum ent o r any o the r so rt o f  docu
m en t, is to  g ive  a m eaning to  a ll the  words in  the  
docum ent, i f  I  can do so, and I  have to  g ive  a 
m eaning to  the  words “  b y  w ay o f damages. M r. 
M ille r  argues th a t  th e  rea l resu lt o f th e  French 
leg is la tion  is to  g ive  an in d e m n ity  to  th e  p ilo t  
boa t, and th a t  damages should be confined s tr ic t ly  
to  damages w h ich  are recoverable e ith e r fo r  breach 
o f  co n tra c t o r fo r  a to rtio u s  act. I t  is a d m itte d  
here, I  th in k ,  o r m us t be a d m itte d , th a t,  i f  the  
p roper v ie w  is th a t  th e  ob lig a tio n  to  pay arises

ex contractu ( I  mean on im p lie d  te rm s, in   ̂the  
sense I  have endeavoured to  exp la in— th a t  i t  is 
one o f th e  te rm s o f th e  con tra c t between the  p ilo t 
and the  sh ip  to  pay fo r  a n y  fo rtu ito u s  damage 
w h ich  m ay  be suffered), th a t  is n o t w ith in  the 
term s o f th e  po licy , because the  p o lic y  is n o t con
sidering  a con trac tua l, b u t o n ly  a to rtio u s , l ia b il ity .

One case to  w h ich  M r. M ille r  referred is o f con
siderable assistance in  th is  case, I  th in k .  T h a t 
is Birm ingham and D is tric t Land Company v . 
London and North-Western Bailway Company (55 
L .  T . Rep. 699 ; 34 Ch. D iv . 261), where th e  actual 
question w h ich  fe ll fo r  decision before the  cou rt 
was w he ther th ird -p a r ty  proceedings cou ld  be taken, 
w h ich , in  those days, cou ld  be taken  o n ly  in  a 
case where the  c la im  was s t r ic t ly  fo r  co n trib u tio n  
o r in d e m n ity , and n o t where one person w ho was 
he ld  liab le  fo r  damages m ig h t have a corresponding 
c la im  fo r  damages over against some th ird  p a rty . 
Bowen, L .J .  said, a t pp. 702 and 274 : “  In  nine 
cases o u t o f te n  a r ig h t  to  in d e m n ity , i f  i t  exists a t 
a ll as such, m us t be created e ithe r b y  express 
co n tra c t o r b y  im p lie d  c o n tra c t ; b y  express 
co n tra c t i f  i t  is g iven in  te rm s b y  th e  con trac t 
between th e  tw o  parties ; b y  im p lie d  con tra c t i f  
the  tru e  inference to  be d raw n fro m  th e  facts is 
th a t  th e  parties in tended such in d e m n ity , even i f  
th e y  d id  n o t express themselves to  th a t  effect, o r 
i f  the re  is a sta te  o f  circumstances to  w h ich  the 
law  attaches a legal o r equ itab le  d u ty  to  indem n ify , 
there  being m any cases in  w h ich  a rem edy is g iven, 
upon an assumed prom ise b y  a person to  do w ha t, 
under th e  circumstances, he ough t to  do. I  say 
in  n ine cases o u t o f ten , fo r  there  m ay possibly 
be a te n th . Thus there  m ig h t be a s ta tu te  enacting 
th a t  under ce rta in  circumstances a person should 
be e n tit le d  to  in d e m n ity  as such, in  w h ich  case the  
r ig h t w o u ld  n o t arise o u t o f con trac t, and I  do n o t 
say th a t  there  m ay n o t he o ther cases o f  a d irec t 
r ig h t  in  e q u ity  to  an in d e m n ity  as such w h ich  does 
n o t come w ith in  th e  ru le  th a t  a ll in d e m n ity  m ust 
arise o u t o f a con trac t express or im p lie d .”

There Bowen, L .J . la id  down a doctrine  w hich 
is, I  th in k ,  fa m ilia r  to  m ost law yers— th a t 
“  in d e m n ity ,”  in  its  p roper sense, is a lways the 
resu lt o f a c o n tra c t ; b u t  he does say th a t  there  m ay 
possib ly  be a case in  w h ich  in d e m n ity  m ay be 
g iven b y  s ta tu te , and “  in d e m n ity  ”  fo r th a t 
purpose, I  suppose, means a reim bursem ent b y  one 
person to  ano ther o f som ething w h ich  the  la tte r  
has had to  pay, b u t w ith o u t ta k in g  in to  account 
any damage w h ich  th a t  person m ay have suffered. 
H e is to  be indem n ified  aga inst paym ents or 
against expenses, b u t  he does n o t get a n y th ing  
more th a n  th e  mere sum w h ich  he has had to  pay 
w h ich  is exa c tly  th e  case here. The F rench  p ilo t  
b oa t is n o t asking fo r  any damages fo r  loss o f 
h ire  w h ile  she is la id  up . She is o n ly  asking the  
reim bursem ent o f the  m oney w h ich  she w il l  have to  
p a y  fo r the  repairs w h ich  i t  is necessary to  execute 
in  consequence o f th is  co llis ion , w h ich  to o k  place 
w ith o u t any fa u lt  o f th e  Trident, and w ith o u t, as 
I  was to ld , any gross negligence on th e  p a rt o f the 
p ilo t, and th a t  is a ll to  w h ich , b y  the  F rench court, 
she is held e n tit le d . M r. M ille r  has p u t fo rw ard  
w h a t I  th in k  is a fo rm idab le  a rgum ent here, 
when he says th a t  th e  E ng lish  underw rite rs  insuring  
th is  ship m ay  w e ll agree to  in d e m n ify  th e  owners 
aga inst th e  negligence and errors o f nav iga tion  
o f  th e ir  ow n servants, b u t w h y  should th e  cou rt 
ho ld  th a t  the  u n d e rw rite r is in d e m n ify in g  the 
owners aga inst damage w h ich  is caused, n o t b y  
th e  fa u lt  o f th e ir  servants, b u t b y  the  fa u lt  ot 
somebody else, because i f  there  was fa u lt  here a 
a l l  (and i t  w ou ld  be exceedingly d if f ic u lt— a t any 
ra te , accord ing to  E ng lish  ideas—to  say th a t  there
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•was no fa u lt  here) on the  p a rt o f the  F rench  p ilo t, 
a lthough  i t  m ay n o t have been gross fa u lt ,  w h y  
shou ld  I  construe th is  fa u lt  as g iv in g  p ro tection , 
where the  fa u lt, i f  any, was no t the  fa u lt  o f  the  
m aster o r crew o f the  E ng lish  ship, b u t o f the  fore ign 
ship, and y e t i t  is the  fore ign ship w hich, under the  
p rov is ion  o f fo re ign  law , gets the  sum o f m oney ? 
I  th in k  th a t  th a t  is a ve ry  fo rm idab le  argum ent. 
I t  is an a rgum ent w h ich  goes some w a y  to  destroy 
the co n tra ry  v ie w  subm itted  b y  M r. M cN a ir—  
th a t  th e  business men (the  u n d e rw rite r and the 
shipowners in  th is  case) m ust have contem pla ted 
th a t  th e  damages, when th e y  used the  expression 
“  b y  w ay o f  damages,”  m ust cover any sum o f 
m oney w h ich  th e  owner has to  pay as the  resu lt 
o f his sh ip com ing in to  co llis ion  w ith  another 
ship. I  th in k  th a t  I  ought to  construe th is  
expression 4 4 b y  w a y  o f damages ”  as m eaning b y  
w ay o f damages w h ich  have to  be p a id  in  con
sequence o f a to rtio u s  act, a to rtio u s  act com m itted  
b y  th e  ship. I  th in k  th a t  in  th a t  v iew  I  have the 
support o f B ranson. J . in  the  case o f  Furness, 
W ithy, and Co. Lim ited  v . Duder (18 Asp. M ar. 
L a w  Cas. 623 ; 154 L .  T . Rep. 663 ; (1936) 2 K .  B . 
461), where he was considering a co llis ion  clause in  
e xa c tly  th e  same te rm s as those o f th e  one I  am 
considering. B ranson, J.. said, a t pp. 664 and 468 : 
“  The expression ‘ become lia b le  to  pay . . . by  
w ay  o f  damages ’ ind icates, to  m y  m ind , a l ia b i l i t y  
w h ich  arises as a m a tte r  o f to r t ,  and n o t as a 
m a tte r  o f co n tra c t.”

I t  is tru e  th a t  B ranson, J . was n o t considering 
the  same so rt o f case as th a t  w h ich  has arisen 
here. H e  was considering a case in  w h ich  there 
had been a barga in  made between the  ship and the 
owner o f th e  tu g . The headnote is as fo llow s : 
“  W here, pu rsuan t to  th e  te rm s o f a towage 
con trac t, between the  owners o f a steamship and 
the ow ner o f th e  on ly  tugs ava ilab le  a t p o rt, the  
fo rm er pa y  to  th e  la t te r  a sum in  respect o f  damage 
to  a tu g  resu lting  in  the  co llis ion d u rin g  towage 
between the  steamship and th e  tu g  caused solely 
by  th e  neg ligent nav iga tion  o f  th e  tu g , the  owners 
o f the  stfeamship cannot recover the  am oun t o f th a t 
sum fro m  th e  underw rite rs  o f a p o lic y  o f m arine 
insurance on th e  steamship con ta in ing  a runn ing - 
down clause in  th e  usual fo rm , inasm uch as th a t  
clause applies o n ly  to  lia b ilit ie s  a ris ing  fro m  to r t  
and n o t to  lia b ilit ie s  aris ing fro m  co n tra c t.”

I  th in k  th a t  th a t  is a good w orkab le  ru le  to  
app ly  to  th is  clause, and th a t  these lia b ilit ie s  w h ich  
may be imposed on a ship b y  fore ign law , a lthough 
the ship is in  no w ay to  blam e, are n o t to  be held 
■covered b y  the  common fo rm  o f co llis ion clause, 
as th is  one is, under w h ich  the  u n d e rw rite r agrees 
to  in d e m n ify  th e  shipowner against sums w h ich  
he should become liab le  to  pay b y  w ay  o f damages. 
I  th in k  th a t  th a t  po in ts , and is in tended to  p o in t, 
on ly  to  cases in  w h ich  the  ship is held liab le  fo r 
<iamage w h ich  has been caused b y  her fa u lt.

I t  is p e rfe c tly  tru e  th a t  the re  is a prov iso  con
ta ined  in  the  second branch  o f  the  runn ing-dow n 
clause w h ich  excludes sums “  w h ich  th e  assured 
m ay become liab le  to  pay, o r sha ll pa y  fo r  rem oval 
° f  obstruc tion  under s ta tu to ry  powers, fo r  in ju ry  
to  harbours, wharves, p iers, stages, and s im ila r 
structures, consequent on such collis ion ; o r in  
Aspect o f the  cargo o r engagements o f the  insured 
vessel, o r fo r  loss o f life  o r personal in ju ry .”  M r. 
M cN a ir’s a rgum ent is th a t  th a t  excepts the  lia b il i ty  
w h ich the  ship w il l  in cu r under the  H arbours, 
Locks, and P iers Clauses A c t, 1847. I f  the  ship 
sinks in  m idstream , o r in  a ha rbour, the  ha rbour 
commissioners can recover fro m  the  owners the 
cost o f ra is ing  her. H e says also th a t  th a t  shows
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th a t  i t  was n o t in tended to  a p p ly  to  w orkm en s 
compensation. I  do n o t take  th a t  v iew  o f the 
proviso. I  th in k  th a t  i t  means th a t,  i f  there  is a 
co llis ion between tw o  ships, i t  is obvious th a t  certa in  
consequences m ay happen w h ich  m ay invo lve  the 
owners in  fu rth e r  damages. T h e ir  ship, o r the 
o the r ship in  the  collis ion, m ay be sunk, and then 
the  cost o f ra is ing th e  ship has to  be taken  in to  
account. One ship o r the o ther, as a consequence 
o f a co llis ion, m ay be th ro w n  against the  p ie r, i f  
the  collis ion takes place in  the  harbour, and be 
damaged. The cargo m ay be damaged. There 
m ay be loss o f life , upon w h ich  v e ry  heavy claims 
m ay arise. T h a t class o f damage is n o t to  be 
included in  the  sum w h ich  is recoverable from  
the  underw rite rs. I  do n o t th in k  th a t  th a t  is b y  
any means inconsistent w ith  the  construction  
w h ich  I  have placed on the  clause. I  th in k  th a t, 
i f  m y  construction  is r ig h t, i t  s im p ly  means th a t, 
though  the  ship m ay  be neg ligently  navigated, so 
th a t  you  become liab le  fo r damages on account o f a 
co llis ion in  w h ich  i t  has been invo lved , the  under
w r ite r  indem nifies you  against the  sum w h ich  you  
have to  pay, unless i t  is a sum in  respect o f these 
enumerated excepted risks.

F o r these reasons— n o t w ith o u t some doubt, 
because I  th in k  i t  is n o t an a ltogether easy p o in t, 
and i t  is a p o in t o f f ir s t  instance except in  so fa r 
as i t  is covered b y  the  judg m e n t o f Branson, J . 
and he was considering a d iffe re n t state o f c ircum 
stances— I  have come to  the  conclusion th a t  m y  
ju d g m e n t should be fo r th e  defendant. A ccord
in g ly , I  g ive  judg m e n t fo r th e  defendant w ith  
costs.

S o lic ito rs fo r the  p la in tiffs , Lightbounds, Jones, 
and Co., agents fo r Jngledew and Co., Newcastle- 
upon-Tyne.

S olic ito rs fo r the  defendant, W illiam  A . Crump 
and Son.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

M a y  25 and  26, June  2, 1938.

(B e fo re  H o d s o n , J . ,  ass is ted  b y  one E ld e r  
B ro th e r  o f  T r in i t y  H ou se .)

The St. A ngus: (a)

C o llis ion  in  Long Beach, R iver Thames, between 
vessel moored at buoy and vessel going down 
r ive r— Sudden fa in t  o f master at wheel at a 
tim e when no other member o f crew on deck—  
Inevitable accident— Onus o f p ro o f— D u ty  on 
vessel under way in  a fa irw a y  which cannot 
be sa id  to be clear to have look-out m an on 
deck in  add ition  to navigating officer on bridge.

T h is  was an action ins titu ted  by the owners o f the 
steamship H . ,  o f L ive rpoo l (407 tons gross, 
1 4 4 /f. in  length, and  24f t .  in  beam), against the 
owners o f the motor vessel S t. A . ,  o f Glasgow 
(392 tons gross, 145f t .  in  length, and 24ft. 
in  beam), in  respect o f damage sustained by the
H . as a result o f a co llis ion  between that 
vessel and the S t. A . which occurred at about

(a) Reported by J. A. Pe tb ie , Esq., Barrister-at-Law.

T h e  St . A n g u s .
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5.30  a.m. on the 10 th J u ly ,  1937, o ff Greenhithe, 
R iver Thames. The weather at the tim e was 
f in e  and clear, the w in d  about S .W ., a very 
ligh t breeze, and the tide about two hours ebb 
o f about three to fo u r  knots force. The H .  
was ly in g  moored head to tide outside a 
pontoon and three other cra ft at a buoy about 
abreast o f Globe P ie r, and although i t  was then 
daylight she was s t i l l  exh ib iting  an anchor 
ligh t and her stem  ligh t. H e r crew, consisting  
o f n ine  hands a ll told, were turned in .  The 
S t. A . was proceeding down r iv e r to the south
w ard  o f m id-channel, on a voyage fro m  London  
to Le ith . She was laden w ith  a general cargo, 
and her d ra ft was 8 ft. fo rw a rd  and l i f t .  6in .  
aft. H e r crew consisted o f seven hands a ll told, 
the master and the mate tak ing  fo u r  hours in  
tu rn  in  navigating the vessel, and two A .B .s  
tak ing alternate watches o f fo u r  hours at the 
wheel. The rem ainder o f the crew consisted o f 
two engineers and one o rd in a ry  seaman. 
S hortly  before the co llis ion  the A .B . whose 
watch at the wheel i t  was went below, w ith  the 
master's perm ission, to stoke the ga lley f ire , and  
the master who had taken over the wheel had 
rem ained the on ly  m an on deck. Im m edia te ly  
after the A .B . went below the master was 
overcome by a f i t  o f fa in t in g , due, as i t  was 
alleged by the defendants and accepted by the 
court, to food  po isoning, and as he fe l l  to the 
deck o f the bridge, he turned the wheel sharply  
to starboard, causing the S t. A .s ’ head to f a l l  
suddenly to starboard and in  so doing to strike  
w ith  her po rt bow and anchor the starboard 
bow o f the H . ,  doing serious damage. The 
defendants, w h ils t ad m itting  that no blame 
attached to those on board the H . ,  pleaded 
inevitable accident, contending that the co llis ion  
was not caused by any negligence on the p a rt 
o f those in  charge o f the S t. A . ,  and that i t  
could not have been avoided by the exercise o f 
o rd in a ry  care and m aritim e  s k il l on the ir pa rt.

H e ld , that, w h ils t no hard and fa s t ru le  should be 
la id  down that in  a vessel o f the class o f the 
S t. A .  there m ust at a l l times be a helmsman at 
the wheel as well as a nav igating  officer on 
the bridge, yet in  dangerous waters such as a 
fa irw a y  which, ow ing to vessels being moored 
along the side cannot be sa id  to be clear, there 
should be a look-out m an on deck in  add ition  to 
the nav igating  officer on the bridge and that, 
the defendants having fa ile d  in  the ir du ty in  
th is  respect, the p la in t if fs  were entitled to 
succeed.

D a m a g e  b y  Co l l is io n .
The p la in tif fs  were Messrs. F . Bowles and Sons, 

o f L ive rp o o l, owners o f the  steamship Hartford. The 
defendants were J . and A . G ardner and Co. L im ite d , 
o f Glasgow, owners o f the  steel screw m o to r vessel 
St. Angus. The circumstances o f th e  collis ion, 
w h ich  occurred a t  abou t 5.30 a.m . on th e  10th 
J u ly , 1937, about abreast o f Johnson’s W h a rf, 
G reenhithe, R iv e r  Thames, are su ffic ien tly  set 
o u t in  the  headnote. In  the  course o f his judg m e n t 
th e  learned judge  referred to  th e  cases o f The 
Merchant Prince (7 Asp. M ar. Law  Cas. 208 ; 67 
L .  T . Rep. 251 ; (1892) P. 179) (onus o f p ro o f w'here

[Adm.

th e  defence is inev ita b le  accident) and The Marpesia 
(1 Asp. M ar. L a w  Cas. 261 ; 26 L .  T . Rep. 333 ; 
(1872) L .  Rep. 4 P. C. 212) (as to  th e  te s t to  be 
app lied  when th a t  defence is set up).

G. St. C. Pilcher, K .C . and 11. L . Holman fo r the  
p la in tiffs .

R. F . Hayward, K .C . and Peter Buckn ill fo r the  
defendants.

Hodson, J.— In  th is  case th e  p la in tif fs  are the 
owners o f th e  steamship Hartford, and are c la im ing  
fro m  th e  owners o f th e  m o to r vessel St. Angus, 
hav ing  suffered damage b y  reason o f a collis ion 
between th e  tw o  vessels.

The fo llo w in g  facts were adm itte d . The  Hartford  
was ly in g  m oored in  the  R iv e r Thames o ff Green
h ith e , sh o rtly  before 5.30 a.m. on th e  10th J u ly , 
1937. The w eather was fine and clear, th e  w ind  
about S.W ., a ve ry  l ig h t  breeze, and the  tid e  about 
tw o  hours ebb o f  the  force o f abou t th ree  to  three- 
and -a -ha lf knots.

The Hartford  was ly in g  head to  tid e  outside a 
pon toon  and three o ther c ra ft a t a buoy about 
abreast o f G lobe P ie r. The St. Angus, under w ay 
down riv e r, s truck  the  Hartford  and caused damage. 
N o  negligence was alleged on th e  p a rt o f  the 
p la in tiffs . On these a d m itte d  facts, the  p la in tif fs  
hav ing  established a prim d facie  case, i t  la y  upon 
th e  defendants to  show th a t  th e y  were n o t a t fa u lt.

T h e ir  defence was th a t  th e  accident cou ld  n o t be 
avoided ; th a t  th e  St. Angus, a m o to r vessel o f 
392 tons gross, 145ft. in  leng th, 24 ft. in  beam, was 
in  Long  Reach o f  th e  R iv e r Thames in  th e  course 
o f  a voyage fro m  London to  L e ith  ; th a t  she was 
on a dow n-rive r course to  th e  southw ard o f m id 
channel, m ak ing  e igh t to  n ine kno ts  th ro u g h  the 
w a te r ; and th a t  in  these circumstances th e  master, 
who was a t  th e  wheel, suddenly fa in te d  ow ing to  
th e  effect o f food  poisoning, and, fa llin g  to  the 
deck, caused th e  wheel o f th e  St. Angus to  be 
tu rned  hard-a-starboard so th a t  the  collis ion 
fo llow ed.

The St. Angus le f t  her b e rth  a t 4 a.m. w ith  a 
crew o f seven hands. The m aster was on the 
bridge in  charge o f th e  nav iga tion , and an A .B ., 
D a v id  Y oung, a t th e  wheel.

The r iv e r  a t  th e  southern end o f L ong  Reach 
is fo u r to  five  cables fro m  b ank  to  bank, w ith  about 
th ree -and-a -ha lf cables o f navigable  w ate r. A t  the  
tim e  when the  ship w en t o ff her course her exact 
position , b y  reference to  m idstream , is d iff ic u lt 
to  ascertain, b u t  she m ay  v e ry  w e ll have been as 
m uch as 900ft. fro m  th e  buoys on th e  south  side 
o f th e  channel. N o th in g  else was under w ay a t  the 
tim e .

The m aster had had tin n e d  salmon fo r  supper, 
abou t 7 -8  p.m . the  n ig h t before, b u t  fe lt,  as he said, 
pe rfe c tly  f i t .  S h o rtly  before th e  collis ion the 
helmsman, Y oung, w ith  the  m aster’s perm ission, 
handed over th e  wheel to  the  m aster, le f t  the  
bridge to  go to  the  u rina l, and subsequently w en t to  
the  ga lley in  th e  a fte r end o f th e  ship, where he 
rem ained u n t i l  th e  co llis ion occurred, occupied, as 
I  was to ld , in  s tok ing  th e  galley fire.

A lm o s t im m ed ia te ly  a fte r Y oung  le f t  the  bridge 
the  m aster fa in ted  and remembered no th ing  more 
u n t i l  he was b ro u g h t to  b y  th e  shock o f the  co llis ion , 
when he found  his ship scraping along th e  side o f 
th e  Hartford  and heading m ore o r less upstream .

The defendants contended th a t  th e  accident, 
hav ing  been caused in  th is  w ay, cou ld  n o t possibly 
have been p revented b y  th e  exercise o f  o rd in a ry  
care, cau tion  and m aritim e  s k ill. The law  app lic 
able is la id  down in  The Merchant Prince (sup.), 
where F ry , L .J .  said : “  The burden rests on th e

The St. Angus.



ASPINALL’S MARITIME LAW CASES. 22 3

A d m .] . T h e  St .

defendants to  show inev itab le  accident. To 
sustain th a t  th e  defendants m ust do one o r o ther 
o f  tw o  th ings. T hey m ust e ithe r show w h a t was the  
cause o f th e  accident, and show th a t  th e  resu lt o f 
th a t  cause was inev itab le  ; o r th e y  m us t show a ll 
the  possible causes, one o r o ther o f w h ich  produced 
the  effect, and m us t fu rth e r  show w ith  regard to  
every one o f these possible causes th a t  th e  resu lt 
cou ld  n o t have been avoided. Unless th e y  do one 
o r  o th e r o f these tw o  th ings, i t  does n o t appear to  
me th a t  th e y  have shown inev itab le  acc ident.”  

T he  p la in tiffs  say th a t  the  defendants have set o u t 
to  establish th e  cause o f the  co llis ion and have no t 
succeeded. As to  th is , th e y  say th a t  th e  s to ry  is 
incredib le, th a t  there  is no p ro o f o f food poisoning, 
and th a t  i f  th e  m aster had fa in te d  as a resu lt o f 
food poisoning he w ou ld  have had p rem o n ito ry  
sym ptom s g iv in g  h im  am ple w arn ing . T he y  also 
said th a t  a com plete and im m edia te  recovery 
fo llow ing  th e  fa in t  is also impossible. I  have heard 
m edical evidence on b o th  sides d irected  to  the 
probable effects o f food poisoning, and th e  like lihood  
•of a sudden fa in t  occurring w ith o u t p re m o n ito ry  
sym ptom s, and fo llow ed b y  a com plete and 
im m edia te  recovery. I t  m ay be surp ris ing  th a t  the  
m aster fe lt  p e rfe c tly  w e ll u n t i l  he was overcome 
b y  a sudden fa in t,  and recovered so com ple te ly  
as to  be able to  navigate  his ship a fte r th e  collis ion 
u n t il he reached B a rro w  Deep ; b u t I  regarded h im  
as an honest w itness, and I  believe th a t  he gave a 
t r u th fu l account to  th e  best o f his reco llection. 
H e  was a sober and h e a lthy  m an o f fo rty-seven  
years o f age, and no d o u b t n o t predisposed to  a d m it 
th a t  he fe lt  i l l  o r to  advertise  the  fa c t. I t  is 
suggested th a t ,  even i f  I  f in d  th a t  th e  m aster 
fa in ted , th e  s to ry  breaks down, as th e  usual 
sym ptom s o f to x ic  food poisoning were n o t present, 
and m oreover, no o ther m em ber o f th e  crew, w ith  
th e  possible exception o f th e  ch ie f engineer, fe lt  
a n y  ill-e ffects. I  d o u b t w he ther i t  m atte rs  ve ry  
m uch w hether I  f in d  th a t  th e  m aster’s fa in tness 
was due to  food poisoning o r n o t, b u t  in  any event 
I  am  satisfied w ith  th e  exp lana tion  g iven— nam ely, 
th a t th e  fa in t was consistent w ith  th e  after-effects 
o f food  poisoning.

I t  was contended b y  M r. P ilche r fo r  th e  p la in tiffs  
th a t,  even i f  I  was satisfied th a t  the  fa in tin g  a tta ck  
occurred in  th e  w ay  in  w h ich  th e  m aster described 
i t ,  y e t even so the  defendants have n o t established 
the  cause o f the  accident. I t  was argued th a t ,  i f  
the  m aster, stand ing  on the  starboard side o f the 
wheel, gave i t  a sharp p u ll as he fe ll,  the  wheel 
w ou ld  n o t tu rn  tnore th a n  h a lf  a tu rn  before he 
le t i t  go, and th a t  th e  rudder w ou ld  n o t then  have 
an angle o f more th a n  10 degrees upon i t .  I  am  
advised th a t  th e  e lectric steering engine w ou ld  
eu t o u t when th e  wheel stopped, and th a t  there  is 
no reason to  expect th a t  i t  w ou ld  ca rry  th e  rudder 
°v e r to  a hard-a-starboard pos ition , th a t  is, to  an 
angle o f  a bou t 35 degrees. There was no th ing  
w rong w ith  th e  steering engine, w h ich  w orked 
e ffic ien tly  a fte r th e  collis ion. In  these c ircum 
stances i t  is contended th a t  th e  St. Angus w ou ld , 
°n  th e  facts proved, have h i t  th e  ban k  a t  an angle 
° f  n o t more th a n  about fo u r po in ts  and beyond 
the place o f th e  collis ion.

I  do n o t accept th e  con ten tion  th a t  i t  is necessary 
to r the  defendants to  w o rk  o u t and g ive every 
de ta il o f the  sequence o f  events w ith  m athem atica l 
Precision. I t  is tru e  th a t  the  m aster said he found 
the  wheel hard-a-starboard and his vessel heading 
nearly upstream  when he came to , and th is  is n o t 
fu lly  expla ined ; b u t I  th in k  th a t  on th e  evidence 
the  cause o f th e  co llis ion is reasonably p la in . The 
**• Angus m ay have been, as I  have said, nearly  
900 ft. o u t fro m  th e  buoys when the  m aster fa in ted .

Angus. [Adm.

The d iam eter o f her no rm a l tu rn in g  circle  a t fu ll-  
speed w ou ld  be about s ix  tim es her own length 
w ith  wheel hard-a-starboard. W hen the  master 
fe ll, the  wheel need n o t in  the  o rd in a ry  course o f 
nav iga tion  have been exac tly  am idships, and in  
p u llin g  the  wheel over in  his fa ll the  m aster can 
have g iven th e  rudder an angle o f as m uch as 
15 degrees. The St. Angus was over 3 ft. b y  the 
stern, d raw ing  l i f t .  6in. a f t  and 8 ft. fo rw ard . Th is  
w ou ld , I  am  advised, quicken her tu rn  w ith  the 
assistance o f th e  ebb t id e  as she swung in  tow ards 
the  shore, and enable her to  b rush across the  stem 
o f th e  Hartford  a t an angle o f about e igh t points. 
W hen she came in  con tact w ith  th e  Hartford  her 
stern w ou ld  go ra p id ly  d ow n-rive r so th a t  she 
w ou ld  be rub b in g  along th e  starboard side o f the  
Hartford  when th e  m aster came to . I  th in k  th a t  the 
m aster was m istaken in  th in k in g  th a t  the  wheel 
was hard-a-starboard when he came to . H e  was 
n o t any too  sure about how  m any tu rn s  o f th e  wheel 
were requ ired to  b rin g  th e  wheel in to  th a t  position  
fro m  am idships. H e  th o u g h t tw o -and -a -ha li to  
th ree  tu rns . The helmsm an said th ree  o r fo u r 
tu rn s  w ou ld  be needed. The surveyor’s re p o rt o f 
th e  in ju ries  to  th e  stem  o f the  Hartford  lends support 
to  the  v iew  w h ich  I  have form ed as to  th e  angle a t 
w h ich  con tact was f irs t  made between th e  tw o  ships.
I  am n o t decid ing the  case, therefore, on th e  ground 
th a t  the  defendants have n o t p roved th e  cause o f 
the  collis ion.

I  now  come to  th e  p a rt o f th e  case w h ich  has 
caused me th e  greatest d iff ic u lty . The  collis ion 
occurred because, when th e  m aster fa in ted , there 
was no one in  a pos ition  to  avo id  th e  consequences 
o f h is fa in t. The question to  be determ ined is 
w hether, using th e  language o f S ir James Colvile  
in  The Marpesia (sup.), “ som ething was done or 
o m itte d  to  be done, w h ich  a person exercising 
o rd in a ry  care, cau tion  and m aritim e  s k ill, in  the  
circumstances, e ithe r w ou ld  n o t have done ̂  or 
w ou ld  n o t have le ft  undone, as th e  case m ay be.

The crew o f seven were d is trib u te d  as fo llow s : 
The m aster and m ate to o k  fo u r hours on and fo u r 
hours o ff in  na v ig a ting  th e  vessel, and tw o  A .B .s, 
Y oung  and another, to o k  s im ila r watches a t  the 
wheel. The res t o f th e  crew consisted o f tw o  
engineers and a spare m an, who was an o rd in a ry  
seaman. The m ate ’s cabin was under th e  bridge, 
and the  practice  was to  summon h im  in  an emer
gency b y  g iv ing  three sharp taps w ith  the  heel on 
th e  bridge. I t  was n o t d ispu ted  b y  th e  m aster 
th a t  i t  was proper to  have more th a n  one m an on 
th e  bridge o f th e  vessel. I t  has been fo rc ib ly  
argued before me b y  M r. H a yw a rd  fo r the  defendants 
th a t  one m us t n o t la y  down to o  h igh  a standard 
in  th is  vessel w ith  a sm all crew such as th is . H a v in g  
been advised b y  th e  E ld e r B ro th e r on the m a tte r, 
however, w h ile  I  am  n o t prepared to  la y  down 
th a t  a t a ll tim es i t  is necessary to  m a in ta in  the  
pos ition  o f th e  helmsm an a t  th e  wheel and the  
n a v iga ting  officer on th e  b ridge in  a vessel o f th is  
class, y e t in  th e  circumstances o f th e  case I  th in k  
th a t  th e  pos ition  should have been m ain ta ined  
to  th e  e x te n t th a t  there  should have been a man 
on deck in  a d d itio n  to  th e  n a v iga ting  officer on the  
bridge.

The waters were dangerous waters. A lth o u g n  
there  were no o th e r vessels under w ay in  th e  r iv e r  
a t the  tim e , th e  ship was n o t in  th e  open sea, and a 
fa irw a y  cannot be said to  be clear when there  are 
vessels, as in  th is  case, m oored along th e  side. 
The  tim e  fro m  th e  m aster’s fa ll to  the  tim e  o f the  
co llis ion  w ou ld  be p rob a b ly  n o t m ore th a n  a 
m inute -and-a -ha lf. Y oung  had le ft  th e  bridge, 
and had gone f ir s t  to  th e  u r in a l and th e n  to  th e  
galley, where he was when he fe lt  th e  shock o f th e
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co llis ion. N e ith e r the  m ate no r anyone else was on 
deck. I  am  n o t satisfied th a t,  i f  Y oung  or someone 
else had been on deck and keeping a good look-ou t 
he cou ld  no t, as soon as he saw th a t  the  ship was 
fa llin g  o ff tw o  o r th ree po in ts , have go t to  the  
bridge in  tim e  to  avo id  th e  co llis ion.

The defendants have n o t established, therefore, 
th a t  th e y  cou ld  n o t have avoided th e  accident b y  
th e  exercise o f o rd in a ry  cau tion  and m aritim e  sk ill. 
There w i l l  be ju d g m e n t fo r  th e  p la in tiffs  w ith  costs.

S o lic ito rs fo r the  p la in tiffs , Holman, Fenwick, 
and W illan.

S olic ito rs fo r the  defendants, Stocken, M ay, 
Sykes, and Dearman.

M a y  23 and  24 and June  17, 1938.

(B e fo re  Bucknill, J .)

The Arantzazu Mendi. (a)

[Th is  decision was a ffirm ed in  the  C ourt o f 
A ppeal on the  1st N ovem ber, 1938 (post, p. 237) and 
b y  the  House o f L o rd s  on 23rd  Feb., 1939.— Ed.]

M otio n  to set aside— W rit  in  re m  fo r  possession 
and w arran t o f arrest— P la in tiffs , the Repub
lican  Government o f S pa in , re ly ing  on decree 
o f requ is ition— In tervention  by N a tio n a lis t 
Government o f S pa in , as a p a rty  interested 
in  the res, by v irtue  o f r iv a l decree o f requis ition  
issued by i t  as the de  fa c to  Government o f p a rt o f 
S pa in , in c lud in g  sh ip 's p o rt o f registry—  
Whether de fa c to  Government entitled to legal 
im m u n ity  accorded to fo re ign  sovereign State.

T h is  was a m otion on behalf o f the N a tio n a lis t 
Government o f S pa in  to set aside a w r it  in  re m  
and the subsequent arrest o f the Spanish  
steamship A .  M . registered at the p o rt o f 
Bilbao. The w rit, in  which the p la in t if fs , the 
Republican Government o f S pa in , claim ed to 
have possession o f the A .  M . adjudged to them 
by v irtue  o f a decree o f requ is ition  o f the 
28th June, 1937, was issued on the 13th A p r i l ,  
1938, when the A .  M . was ly in g  in  London, 
and was directed against the sh ip  (which was 
described as “  o f the p o rt o f B ilbao, now ly in g  
in  the S urrey Commercial D o cks "), the then 
master o f the A . M . being jo in e d  as a defendant. 
T h is  was done because the N a tio n a lis t Govern
ment o f S pa in , through the master o f the vessel, 
were in  possession o f her, her owners having  
previously consented to the A . M . being requ is i
tioned at the free disposal o f the N a tio n a lis t 
Government o f S pa in  under a decree and law  
issued by General F ranco, the 2nd M arch , 
1938, and in  order to enable the p la in t if fs  to 
contend that the N a tio n a lis t Government o f 
S pa in  could not be heard to say that i t  was 
directly im pleaded by the w r it,  as i t  m ight i f  
the w r it  had been in  usual fo rm  prescribed by
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the Rules o f the Supreme Court and directed, 
as prescribed by Order I I . ,  r. 7, “  to the owners 
and parties interested in  the s h ip ."  The  
N a tio n a lis t Government o f S pa in  entered a 
cond itiona l appearance on the 20 th A p r i l ,  
1938, and on the 7th M a y  f ile d  notice o f the 
present m otion on the ground, amongst others, 
that the action im pleaded a fo re ign  sovereign 
State, namely, the N a tio n a lis t Government o f  
S pa in , and that that fo re ign  sovereign State 
was u n w illin g  to subm it to the ju r is d ic tio n  o f  
th is  court. The p la in t if fs  opposed the motion  
on the ground that General F ranco 's  Govern
ment was not such a Government as could  
c la im  the im m u n ity  accorded in  th is  country, 
by v irtue  o f the com ity o f nations, to a fo re ign  
sovereign State.

H e ld, (1 ) that upon the au thority  o f the reported  
cases, the proper procedure fo r  the court to 
adopt when an issue is  raised as to whether 
a p a rty  is  a fo re ign  sovereign State is  
to make in q u iry  upon the subject fro m  H is  
M ajesty 's  Secretary o f State fo r  Fore ign  
A ffa irs .  (2 ) That such an in q u iry  having been 
made and a rep ly  received fro m  H is  M a jesty 's  
Secretary o f State fo r  Fore ign A ffa irs  to the 
effect, in te r  a lia , (a ) that H is  M a jes ty 's  
Government recognise the N a tio n a lis t Govern
ment as a Government which at present 
exercises de fa c to  adm in is tra tive  control over 
the larger po rtion  o f S pa in  and effective 
adm in is tra tive  contro l over a l l the Basque 
Provinces o f S pa in  ; (b )  that the N a tio n a lis t 
Government is  not a Government subordinate, to 
any other Government in  S pa in  ; and  (c ) that 
the question whether the N a tio n a lis t Govern
ment is  to be regarded as that o f a fo re ign  
sovereign State is  a question o f law  to be 
answered in  the ligh t o f the in fo rm ation  
fu rn ishe d  by H is  M a jes ty 's  Secretary o f State 
in  h is rep ly  and having regard to the p a rtic u la r  
issue w ith • respect to which the question is  
raised, the court must fo llo w  the decision given  
by the Court o f A ppea l in  B a n c o  de B ilb a o  
v. K e y  (159  L . T . Rep. 369 ;  (1938) 2 K . B . 
176), where the court had addressed a s im ila r  
in q u iry  to and received a s im ila r  rep ly  fro m  
H is  M a jes ty 's  Secretary o f State fo r  Fore ign  
A ffa irs , and, on the au tho rity  o f the case o f  
L u th e r  v. Sagor (125 L . T. Rep. 705 ;  (1921) 
3  K . B . 532 ( C. A .)), had treated the N a tio n a lis t 
Government o f S pa in , being a Government de 
fa c to , as a fo re ign  sovereign State. (3 ) That, 
accordingly, in  the present case the N a tio n a lis t 
Government o f S pa in  were entitled to the 
im m u n ity  fro m  process which they claimed, the 
crite rion  o f a sovereign State fo r  the purpose  
o f such legal im m u n ity  being its  absolute 
independence in  law  o f any superior au thority , 
and that the w r it  and w a rran t o f arrest o f the 
ship must be set aside.

Motion to  se t' aside w r i t  in  rem and w a rra n t o f 
arrest.

The app licants were th e  N a tio n a lis t G overnm ent 
o f  Spain in te rven ing  as parties in terested in  the  res, 
nam ely, the  Spanish steamship Arantzazu Mendi, 
owned b y  the  Compania N av ie ra  Sota y  A znar, o f

The Arantzazu Mendi.

(o) Reported by J. A . Petkie , Esq., Barrister-at-Law.
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B ilbao , a p o r t  w h ich , a t th e  tim e  o f th e  a rrest o f 
the  vessel, was w ith in  te r r ito ry  under General 
F ranco ’s con tro l. The  respondents were the 
p la in tiffs  in  the  action, nam ely, the  R epublican 
G overnm ent o f Spain. The m a te ria l facts are 
set o u t in  th e  headnote, and th e  h is to ry  o f  the 
vessel, in  so fa r  as the  action  is concerned, appears 
fro m  the  judgm en t. In  the  concluding p a r t  o f  his 
rem arks th e  learned judge dea lt w ith  the  in te resting  
■question o f in te rn a tio n a l law  as to  w h a t is the 
c r ite r io n  o f a fore ign sovereign State fo r  th e  purpose 
o f  legal im m u n ity  and th e  fo llo w in g  cases were 
referred to  and considered : The Cristina  (19 Asp. 
M ar. L a w  Cas. 159 ; 159 L .  T . Rep. 3 94 ;  (1938) 
A . C. 485) ; The Gagara (14 Asp. M ar. L a w  Cas. 
547 ; 122 L .  T . Rep. 498 ; (1919) P. 95) ; Aksionair- 
noye Obschestvo A . M . Luther v . James Sagor and 
Co. (125 L .  T . Rep. 705 ; (1921) 3 K . B . 532 (C. A . ) ) ; 
and Banco de Bilbao v . Bey (159 L .  T . Rep. 369 ; 
(1938) 2 K . B . 176).

S ir Robert Aske, K .C . and J . V . Naisby and 
Rafael Vails, fo r  the  app lican ts  on th e  m otion  
{in terveners in  the  action, as parties in terested in  
th e  res).

G. St. C la ir Pilcher, K .C . and Owen L . Bateson, 
fo r  the  respondents (p la in tiffs  in  th e  action).

Bucknill, J.— This is a m o tio n  on b e h a lf o f the  
N a tio n a lis t G overnm ent o f Spain to  set aside a 
w r i t  in  rem and the  subsequent arrest o f th e  Spanish 
steam ship Arantzazu M endi. O n th e  13 th  A p r il,  
1938, the  G overnm ent o f the  R epub lic  o f  Spain 
issued the  w r i t  against the  ship, w h ich  is described 
th e re in  as o f th e  p o rt o f  B ilbao , now  ly in g  in  the 
S urrey Com m ercial Docks. The indorsem ent on 
th e  w r i t  is as fo llow s :

The p la in tiffs  c la im  to  have possession o f the 
said steamship Arantzazu M endi ad judged to  them .

The w r it  also jo ins  Eugenio R en te ria , the  la te  
m aster o f th e  said steamship, as a defendant. 
The  w r i t  was fram ed in  th is  unusual w ay to  enable 
th e  p la in tiffs  to  take  th e  p o in t th a t  the  N a tio n a lis t 
G overnm ent o f Spain cou ld  no t be heard to  say 
th a t  i t  was d ire c tly  im pleaded b y  th e  w r it .  The 
p roper fo rm  o f a w r i t  o f summons in  an A d m ira lty  
ac tion  in  rem is prescribed b y  O rder I I . ,  r .  7, o f 
the  Rules o f th e  Supreme C ourt, and is d irected 
to  the  owners and parties in terested in  the  ship. 
T he  w r i t  in  th is  ac tion  is there fore  n o t in  proper 
fo rm . O rder X I I . ,  r. 24, however, prescrihes th a t  
in  an A d m ira lty  ac tion  in  rem any person n o t named 
in  the  w r i t  m ay  in tervene and appear on fil in g  an 
a ffid a v it show ing th a t  he is in terested in  the  res 
and  M r. P ilche r, on b e h a lf o f th e  p la in tiffs , agreed 
th a t  the  case should proceed on th e  assum ption 
th a t  the  N a tio n a lis t G overnm ent o f Spain had filed  
th e ir  a ffidav its  and had in tervened. I  have dea lt 
w ith  th e  case on the  fo o tin g  th a t  the  defendants, 
the  N a tio n a lis t G overnm ent o f  Spain, have entered 
an appearance as in terveners and are parties 
in terested in  the  res.

The h is to ry  o f th e  ship, so fa r as th is  present 
action  is concerned, is as fo llow s : On the  1st M ay, 
1937, th e  ship sailed fro m  B a r ry  in  com m and o f 
Capta in Eugenio R en te ria , her present m aster, 
who was d u ly  appointed b y  her owners, the  Com- 
Pania N av ie ra  Sota y  A znar. O n th e  19 th  June 
B ilbao  was cap tured  b y  the  forces o f General 
Branco, and on the  28 th  June th e  ship was requ is i
tioned  b y  the  G overnm ent o f the  R epub lic  o f 
Spain in  pursuance o f  a decree o f th a t  date. On 
the l l t h  A ugust the  ship a rrived  in  London, and on 
the 24 th  A ugust the  owners o f the  ship issued a 
w r i t  in  rem fo r  possession o f the  ship, and in  p u r
suance the reo f the  ship was arrested in  the  Surrey
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Com m ercial Docks. A  cond itiona l appearance 
was entered on b e h a lf o f  the  B a y  o f B iscay Com pany 
L im ite d , and also b y  the  G overnm ent o f  the 
R epub lic  o f Spain. On th e  8 th  September, 1937, an 
app lica tion  b y  th e  defendants th a t  the  action  be 
dismissed was ad journed  and an o rder was made 
th a t  a ll proceedings be stayed pending th e  t r ia l  o f 
ano ther ac tion  in  w h ich  th e  owners were parties 
and w h ich  was proceeding in  th e  Chancery D iv is io n . 
The action  in  rem was even tu a lly  d iscontinued on 
the 12th A p r il,  b u t the arrest has n o t been raised. 
A n  o ffic ia l o f the  A d m ira lty  R e g is try  in fo rm s me 
th a t  the  ship was n o t released fro m  a rrest upon the  
discontinuance o f the  action , ow ing to  th e  fa ilu re  
o f the  parties to  m ake p roper p rov is ion  fo r the 
paym en t o f th e  charges aris ing o u t o f the  de ten tion  
o f the  ship. On the  2nd M arch, 1938, General 
F ranco issued a decree and law  the  p u rp o rt o f w h ich 
was (to  use the  words o f th e  tran s la tio n ) to  
“  requ is ition  the  Arantzazu M endi on beha lf o f 
the  G overnm ent o f the  N a tio n  fo r p u b lic  services 
connected w ith  na tiona l defence, o r th e  requ ire 
m ents o f m a ritim e  trade  in  its  d iffe ren t aspects.”

On th e  23rd M arch, the  A ssis tan t Spanish Consul 
in  London  on beha lf o f th e  R epublican G overn
m ent o f Spain served the  owners o f the  ship w ith  a 
fo rm a l notice  o f requ is ition  under the  decree o f th a t  
G overnm ent dated the  28 th  June, 1937.

On the  5 th  A p r il th e  accredited sub-agent o f the 
N a tio n a lis t G overnm ent o f Spain served a notice  o f 
requ is ition  under th e  decree and law  o f the  2nd 
M arch, 1938, upon the  m aster o f the ship. On the 
same day the  agent indorsed a note o f the  requ is i
t io n  on the  sh ip ’s papers and no tifie d  the owners 
thereo f. On the  13th A p r i l  the  then  m anaging 
d irec to r o f the  owners o f the  ship made a n o ta ria l 
decla ra tion  in  London  th a t  he free ly  subm itted  to  
the  p rovis ions o f  the  decree o f the  N a tio n a lis t 
G overnm ent, and in  the  name o f the  owners gave 
his consent to  the vessel be ing requ is itioned  a t the  
free disposal o f th e  N a tio n a lis t G overnm ent o f 
Spain to  th e  in te n t th a t  i t  m ay  make use o f  such 
vessel in  th e  m anner la id  down in  the  said decrees 
and as i t  m ay consider m ost expedient.

On the  same date, the  13th A p r il,  th e  G overn
m ent o f the  R epub lic  o f  Spaiq issued th e . w r i t  in  
rem w h ich  the  defendants are now  seeking to  set 
aside, and a fu r th e r  w a rra n t o f a rrest was served on 
the  ship.

On the  21st A p r i l  the  owners o f the  ship and the  
m aster entered an appearance to  th e  w r it .  On 
the  preceding day the  N a tio n a lis t G overnm ent o f 
Spain entered a cond itiona l appearance to  th e  w r it ,  
and on the  7 th  M ay filed  th is  notice  o f  m o tio n  to  
set aside the  w r i t  and arrest. The f irs t  ground 
sta ted in  th e  notice  o f m o tio n  fo r  se tting  aside 
these proceedings is :

“  T h a t the  action  im pleads a fore ign  sovereign 
State, nam ely, the  N a tio n a lis t G overnm ent o f 
Spain, w h ich  is u n w illin g  to  su b m it to  th e  ju r is 
d ic tio n  o f th is  c o u rt.”

I t  is clear fro m  the  reported  cases th a t  the 
p roper procedure fo r  th is  co u rt to  adopt when an 
issue is raised as to  w hether a p a rty  is a fore ign 
sovereign State, is to  m ake in q u iry  upon the 
sub ject fro m  H is  M a jes ty ’s Secretary o f S ta te  fo r  
Fore ign A ffa irs . The co u rt there fore  d irected  the  
fo llow ing  le tte r  to  be sent to  the  Secretary o f State 
fo r  Fore ign  A ffa irs  :

“  Sir ,
“  1. The Arantzazu M endi is a steamship 

registered a t the  p o rt o f B ilbao .
“  2. On the  13th A p r il,  1938, th e  G overnm ent o f 

the  R epub lic  o f Spain issued a w r i t  and caused the  
vessel to  be arrested in  an action  fo r  possession,

GG
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b ro u g h t b y  them  against th e  vessel Arantzazu 
M endi and Eugenio R en te ria  the  la te  m aster o f the  
said steamship Arantzazu Mendi.

“  3. On the  20 th  A p r i l  th e  N a tio n a lis t G overn
m en t o f Spain entered an appearance in  the  action 
under p ro tes t and signified th e ir  in te n tio n  o f m ov ing  
th e  co u rt to  set aside th e  w r it .

“  4. On th e  7 th  M ay, 1938, a notice  o f m o tio n  was 
file d  b y  th e  N a tio n a lis t G overnm ent o f Spain, 
asking th a t  th e  w r i t  and a ll subsequent proceedings 
in  the  action  and th e  arrest should be set aside 
upon the  grounds, inter alia, th a t  the  d ispute  in  
th is  ac tion  im pleads a fore ign sovereign State, 
nam ely, the  N a tio n a lis t G overnm ent o f Spain.

“  5. I  have been asked b y  th e  H onourab le  M r. 
Justice  B u c k n ill to  ascertain fro m  th e  Secretary o f 
S ta te  fo r  Fore ign  A ffa irs , w he ther th e  N a tio n a lis t 
G overnm ent o f  Spain is recognised b y  H is  M a jes ty ’s 
G overnm ent as a fore ign sovereign State.

“ 6. I have to inform you that the above case is 
part heard and judgment cannot be given in it 
until the information asked for has been obtained. 
It would, therefore, greatly assist the court if a 
reply to this letter could be sent at the earliest 
possible moment.”

The rep ly , da ted  th ree  days la te r, on th e  28 th  
M ay, is as fo llow s. I t  is fro m  th e  Fore ign  Office, 
and  is signed b y  M r. W a lte r  R oberts  :

“  Sir,
“  W ith  reference to  y o u r le tte r  o f  th e  25 th  M ay, 

regard ing th e  case o f  th e  steamship Arantzazu 
M endi, I  am  d irected  b y  V isco u n t H a lifa x  to  re tu rn  
th e  fo llo w in g  answer to  th e  question asked in  
p a r. (5) ( th a t is— th e  question w he ther the  
N a tio n a lis t G overnm ent was recognised b y  H is  
M a jes ty ’s G overnm ent as a fo re ign  sovereign 
State).

“  l .  H is  M a jes ty ’s G overnm ent recognise Spain 
as a fore ign  sovereign State.

“  2. H is  M a jes ty ’s G overnm ent recognise the 
G overnm ent o f th e  Spanish R epub lic  now  hav ing  its  
seat in  Barcelona as th e  de ju re  G overnm ent o f 
Spain.

“  3. N o  G overnm ent o ther th a n  th a t  referred 
to  in  th e  preceding sub-paragraph is recognised 
b y  H is  M a jes ty ’s G overnm ent as th e  de ju re  
G overnm ent o f  Spain o r any p a r t  thereof.

“  4. The N a tio n a lis t G overnm ent o f Spain is a 
G overnm ent in  co n flic t w ith  the  G overnm ent o f 
th e  Spanish R epub lic  established a t Barcelona. I t  
c la im s to  be th e  G overnm ent o f Spain and is 
seeking to  oyer-throw the  G overnm ent o f the 
Spanish R epub lic , and to  establish its  a u th o r ity  
over the  whole o f  Spain.

“  5. H is  M a jes ty ’s G overnm ent recognise the  
N a tio n a lis t G overnm ent as a G overnm ent w hich 
a t  present exercises de facto a d m in is tra tive  con tro l 
over th e  la rge r p o rtio n  o f  Spain.

“  6. H is  M a jes ty ’s G overnm ent recognise th a t  
th e  N a tio n a lis t G overnm ent now exercises effective 
a d m in is tra tive  co n tro l over a ll the  Basque Provinces 
o f Spain.

“  7. H is  M a jes ty ’s G overnm ent have n o t accorded 
any o the r recogn ition  to  th e  N a tio n a lis t G overn
m ent.

“  8. The  N a tio n a lis t G overnm ent is n o t a G overn
m en t subord ina te  to  any o the r G overnm ent in  
Spain.

“ 9. The  question w he ther th e  N a tio n a lis t 
G overnm ent is to  be regarded as th a t  o f a fore ign 
sovereign S ta te  appears to  be a question o f  law  to  
be answered in  the  lig h t  o f  the  preceding s ta te 
m ents and hav ing  regard to  th e  p a rtic u la r  issue 
w ith  respect to  w h ich  th e  question is raised.”

A le tte r  in  v e ry  s im ila r te rm s fro m  th e  Fore ign 
Office dated th e  18 th  M arch, 1938, was before the  
C o u rt o f A ppea l in  th e  case o f Banco de Bilbao v . Rey 
(159 L .  T . Rep. 369 ; (1938) 2 K .  B . 176). The 
question w h ich  I  have to  decide is the  question o f 
law  w he ther these facts as p roved  b y  the  le tte r  
fro m  the  Fore ign  Office dated the  28 th  May,, 
cons titu te  according to  E ng lish  law  th e  N a tio n a lis t 
G overnm ent as a fore ign sovereign State.

S ir R o b e rt Aske, on b e h a lf o f th e  N a tio n a lis t 
G overnm ent, argued th a t  th e  essential ingred ien ts 
o f a sovereign S tate are th a t  i t  adm in isters and 
governs th e  te r r ito ry  over w h ich  i t  has con tro l, 
and th a t  i t  is n o t subord inate  to  any o th e r G overn
m ent. In  support o f  th is  p ropos ition , S ir R o b e rt 
Aske re lied  m a in ly  upon th e  cases o f The Gagara 
(14 Asp. M ar. L a w  Cas. 547 ; (1919), P . 95) and 
Banco de Bilbao v . Rey (sup.).

In  The Gagara, the  ship was arrested in  th is  cou rt 
in  an action  fo r  possession in  January , 1919, b y  a 
corporate b ody  who had been the  owners o f the  
ship before its  confiscation b y  th e  Bo lshevis t 
G overnm ent in  1918. Subsequently the  sh ip  
proceeded to  R eva l, where i t  was cap tured  b y  th e  
E sthon ian  G overnm ent, condemned as a prize  o f 
w a r b y  a decree o f th e  G overnm ent and registered 
as under th e  ownership o f  th e  E sthon ian  R epublic . 
The E s thon ian  G overnm ent appeared under 
p ro test to  th e  action  in  rem in  th is  co u rt and took  
the  same p o in t w h ich  is taken  here b y  th e  N a tio n a lis t 
G overnm ent o f  Spain, th a t  the  ship was the  
p ro p e rty  o f a fore ign  sovereign State.

In  the  course o f  th e  proceedings before M r. 
Justice  H i l l ,  th e  Fore ign  Office and the  L a w  Officers- 
in fo rm ed  th e  c o u rt th a t  H is  M a jes ty ’s G overnm ent 
had fo r  th e  tim e  being p ro v is ion a lly  recognised the  
E sthon ian  N a tio n a l Council as a de facto independent 
body, and th a t  i t  was th e  v ie w  o f  H is  M a jes ty ’s 
G overnm ent th a t  th e  E sthon ian  G overnm ent was 
such a G overnm ent as could, i f  i t  th o u g h t f i t ,  set up 
a prize  cou rt. U pon  th is  in fo rm a tio n , H i l l ,  J . set 
aside th e  w r i t  and arrest. H i l l ,  J . said in  th e  course 
o f  his judgm en t, th a t  i f  fo r  th e  tim e  being the 
E sthon ian  N a tio n a l C ouncil was recognised as a 
de facto independent body, and th e  E sthon ian  
P rov is iona l G overnm ent was recognised as its  
executive, th e  courts  o f  th is  co u n try  m us t fo r  the 
tim e  being recognise i t  also. A n d  i f  i t  was recog
nised as an independent body, b y  w hich he under
stood a p o lit ic a l body fo r  th e  tim e  being independent 
o f  every superior a u th o r ity , he m us t recognise i t  as 
a sovereign body capable o f  exercising sovereign 
righ ts , in c lud ing  the  r ig h ts  o f m ak ing  capture  ju re  
belli, and e n tit le d  to  have its  sovere ignty respected 
b y  th e  courts  o f th is  cou n try . The case was taken 
to  the  C ou rt o f Appeal, w ho a ffirm ed the  judgm en t 
o f H i l l ,  J . I  have to  consider w he ther the  decision 
in  The Gagara is an a u th o r ity  in  fa vo u r o f  th e  
N a tio n a lis t G overnm ent o f Spain in  th is  case.

M r. P ilcher, on beha lf o f th e  R epublican G overn
m en t o f Spain, argued th a t  there  were several 
im p o rta n t differences between The Gagara and 
th e  present case, in  th a t  in  The Gagara (1) there  was 
no r iv a l G overnm ent in  E s th o n ia ; (2) th e
E sthon ian  G overnm ent had  an in fo rm a l d ip lo m a tic  
representa tive  in  E ng land  ; and (3) the  E sthon ian  
G overnm ent had cap tured  the  Gagara and con
demned her as prize, a proceeding w h ich , i f  done 
b y  a p rize  c o u rt in  E sthon ia , th is  G overnm ent 
w ou ld  have apparen tly  considered as va lid . M ore
over, in  The Gagara, th e  G overnm ent recognised 
th e  Esthon ian  G overnm ent as a de facto independent 
body, in  o th e r words, a body independent o f every 
superior a u th o r ity . In  th is  case, the  G overnm ent 
m ere ly recognises the  N a tio n a lis t G overnm ent o f  
Spain as a G overnm ent w h ich  exercises de facto-
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a d m in is tra tive  co n tro l over th e  la rger p a rt o f Spain, 
and as a b ody  w h ich  is n o t subord inate  to  any 
o th e r G overnm ent, b u t  is in  co n flic t w ith  the 
G overnm ent o f th e  Spanish R epub lic . In  The 
Gagara, the  facts were m ore in  fa vo u r o f th e  recog
n it io n  o f th e  E sthon ian  G overnm ent as a sovereign 
b o d y  th a n  th e y  are in  th is  case. The question 
w hich I  have to  decide is w hether the  facts placed 
before me cons titu te  the  N a tio n a lis t G overnm ent 
as an independent sovereign State in  law .

I t  m ay  w e ll be th a t  a n e u tra l sovereign power 
cannot in  term s recognise the independence o f any 
G overnm ent seeking to  o ve rth ro w  b y  force the  
de ju re  G overnm ent w ith o u t in  some measure 
d e p a rtin g  fro m  its  ow n n e u tra lity . The armed 
struggle m a in ly  concerns th a t  v e ry  question o f 
independence, and a n e u tra l power, b y  recognising 
the  independence o f th e  de facto G overnm ent w h ile  
the  struggle continues, w ou ld  an tic ipa te  th a t  w h ich  
m ust be f in a lly  established, i f  a t a ll, b y  agreement 
o r b y  force. I t  m ay seem a con tra d ic tio n  in  term s 
th a t  there  should be tw o  sovereign Governm ents in  
Spain, where fo rm e rly  there  was o n ly  one such 
S ta te  ; b u t  I  th in k  th a t  there  m ay  be, in  th e  eyes 
o f  th e  law , tw o  sovereigns, one de facto and one 
de ju re  in  th e  same cou n try . I t  seems to  me th a t  
the law , based on the re a lity  o f facts m a te r ia l to  the 
p a rtic u la r  case, m ust regard as hav ing  th e  essentials 
o f  sovere ignty a G overnm ent in  effective adm in is
t ra t iv e  co n tro l over th e  te r r ito ry  in  question and no t 
subord ina te  to  any o the r G overnm ent, because th e ir  
decrees are th e  on ly  legal a u th o r ity  w h ich  governs 
th e  area to  w h ich  the  sub jec t-m a tte r o f th e  dispute 
belongs.

T h is  is the  resu lt, in  m y  v iew , o f th e  decision o f 
the  C ourt o f A ppea l in  Banco de Bilbao  v . Bey. 
T h a t case, so fa r  as i t  is re levan t to  th e  present 
case, had  as its  ca rd ina l issue th e  question as to  
th e  v a lid ity  o f  ce rta in  decrees made b y  the 
R epub lican  G overnm ent o f  Spain w ith  reference 
to  th e  c o n s titu tio n  o f th e  B a n k  o f B ilb a o , a co r
porate  b ody  hav ing  its  corporate  dom ic ile  in  
B ilbao . These decrees were made a fte r the  
N a tio n a lis t G overnm ent had acqu ired sole adm in is
tra t iv e  c o n tro l over th e  p rov ince  in  w h ich  B ilbao  
is s itua te . As I  have a lready s ta ted, th e  C ourt o f 
Appeal had before i t  a le tte r  fro m  th e  Fore ign 
Office in  s im ila r te rm s, so fa r  as the  sta tus o f the  
N a tio n a lis t G overnm ent is concerned, to  the  le tte r  
w h ich  I  have a lready read fro m  th e  F ore ign  Office 
to  th e  reg is tra r o f th is  cou rt. I t  is im p o rta n t to  
notice  th e  in te rp re ta tio n  w h ich  th e  C ou rt o f A ppeal 
Placed upon th is  in fo rm a tio n  fro m  th e  Fore ign 
Office. L o rd  Justice  Clauson on th is  p o in t said (a t 
P- 607) : “  The on ly  question open to  argum ent 
arises fro m  th e  fa c t th a t  H is  M a jes ty ’s G overnm ent 
recognise th e  Spanish R epub lican  G overnm ent, 
w ith  its  seat in  V a lencia  o r Barcelona, as the  
de ju re  G overnm ent o f th e  whole o f Spain, b u t  a t 
the  same tim e  recognise th e  Insu rgen t G overnm ent 
° f  General F ranco  as th e  G overnm ent de facto o f 
the  area in  w h ich  B ilba o  is s itua te .”

L o rd  Justice  Clauson w e n t on to  say th a t  “  th is  
cou rt is bound  to  t re a t the  acts o f th e  G overnm ent 
w h ich  his M a jes ty ’s G overnm ent recognise as the 
de facto G overnm ent o f  the  area in  question as 
Bets w h ich  cannot be im pugned as the  acts o f a 
Usurping governm ent and conversely th e  cou rt 
m ust be bound to  tre a t th e  acts o f a r iv a l G overn
ment c la im ing  ju r is d ic tio n  over th e  same area, 
even i f  th e  la t te r  G overnm ent be recognised b y  
H*s M a jes ty ’s G overnm ent as th e  de ju re  G overn
m ent o f  th e  area, as a mere n u ll ity ,  and as m atte rs  
w h ich  cannot be taken  in to  account in  an y  w ay 
m  any o f H is  M a jes ty ’s courts. Thus in  th e  courts  

th is  c o u n try  no regard can be p a id  fo r  th e

present purpose to  th e  leg is la tion  enacted b y  the  
R epub lican  G overnm ent w h ich  d u rin g  th e  m a te ria l 
pe riod  cannot be trea te d  in  th is  c o u rt as the 
G overnm ent o f  the  area in  w h ich  B ilb a o  is 
s itu a ted .”

I t  m ay  be argued th a t  a lthough  th is  decision 
o f th e  C ourt o f A ppeal m ay be v ita l  to  th e  decision 
in  th is  case, i f  and when th is  co u rt decides the  
question as to  w h ich  o f th e  tw o  r iv a l decrees o f 
requ is ition  o f the  Arantzazu M endi should be 
recognised b y  th is  co u rt as v a lid , y e t th e  decision 
does n o t in  term s decide th e  question a t present 
before the  cou rt, nam ely, th e  question w hether 
th is  co u rt ought to  refuse to  exercise ju r is d ic tio n  
a t a ll in  th is  case on the  g round th a t  th e  N a tio n a lis t 
G overnm ent is a fore ign sovereign G overnm ent.

In  m y  v iew , th e  question o f law  w h ich  I  have to  
decide also underlay  th e  decision o f  th e  C ourt o f 
Appeal. I t  is clear fro m  th e  ju d g m e n t o f the  C ourt 
o f A ppeal th a t  the  C ourt o f A ppeal considered 
th a t  the  question as to  w h a t is th e  G overnm ent 
whose laws govern the  c o n s titu tio n  o f the  Banco 
de B ilbao  had  been se ttled  b y  the  p rinc ip les la id  
dow n b y  the  C o u rt o f A ppea l in  Luther v . Sagor 
((1921) 3 K .  B . 532). In  th a t  case, th e  in fo rm a tio n  
fro m  th e  Fore ign  Office w h ich  was before th e  C ourt 
o f A ppeal was th a t  H is  M a jes ty ’s G overnm ent 
recognised th e  S ovie t G overnm ent as th e  de facto 
G overnm ent o f Russia, and  th e  C ou rt o f A ppeal 
he ld  th a t  th is  am ounted to  a recogn ition  b y  th is  
G overnm ent o f a sovereign S ta te  th e  v a lid ity  o f 
whose acts the  co u rt cou ld  n o t in q u ire  in to . 
W a rrin g to n , L .J . in  th a t  case said, a t p . 551, th a t  
in  his op in ion  “  there  is no difference fo r  the 
present purpose between a G overnm ent recognised 
as such de ju re  and one recognised de facto. In  the 
la tte r  case, as w e ll as in  th e  fo rm er, th e  G overn
m en t in  question acquires th e  r ig h t  to  be trea ted  
b y  th e  recognising S ta te  as an independent 
sovereign State, and none the  less th a t  ou r G overn
m en t does n o t p re tend  to  express any op in ion  on 
th e  le g a lity  o r otherw ise o f the  means b y  w h ich  
its  pow er has been ob ta ined .”

On th is  g round th e  C o u rt o f A ppea l refused to  
inqu ire  in to  th e  v a lid ity  o f  ce rta in  acts o f the 
de facto G overnm ent re la tin g  to  th e  acqu is ition  
b y  th a t  G overnm ent o f ce rta in  p ro p e rty  w h ich  was 
cla im ed b y  the  p la in tif fs  in  th e  action  before the  
cou rt. The  C ou rt o f A ppea l in  th e  case o f Banco 
de Bilbao v . Bey trea ted  th e  le tte r  fro m  th e  Fore ign 
Office as a recogn ition  o f  th e  N a tio n a lis t G overn
m en t as th e  G overnm ent de facto o f th e  area in  
w h ich  B ilbao  is s itua te , and th e  C o u rt o f Appeal 
in  the  case o f Luther v . Sagor trea te d  a G overn
m en t de facto as a fo re ign  sovereign State. I t  
seems to  me, there fore , th a t  th e  decision o f the  
C ou rt o f  A ppea l in  Banco de Bilbao v . Bey supports 
the  a rgum ent th a t  th e  N a tio n a lis t G overnm ent o f 
Spain is fo r  th e  purposes o f  th is  case a fo re ign  
sovereign State.

W hen considering w h a t are th e  essential qua lities  
o f a fo re ign  sovereign S ta te  fo r  th e  purpose o f 
th is  m otion , one m us t consider th e  reason w h y  th e  
c o u rt refuses to  exercise ju r is d ic tio n  in  a case 
where an a d m itte d ly  fore ign  sovereign S ta te  is 
im pleaded o r where the  action  is against ce rta in  
p ro p e rty  in  th e  possession o r co n tro l o f  such State. 
The p rinc ip les  u n d e rly in g  th is  im m u n ity  fro m  legal 
process have been recen tly  considered in  th e  House 
o f Lo rds in  The Cristina  (159 L .  T . R ep. 394 ; 
(1938) A . C. 485). The decision ind icates th a t  the  
act o f the  Crown in  dec lin ing  th ro u g h  its  courts 
to  exercise th e  sovereign pow er ol’ ju r is d ic tio n  over 
p ro p e rty  w ith in  its  te r r ito r ia l lim its , when th a t  
p ro p e rty  belongs to  a fo re ign  sovereign, is based 

' on th e  th e o ry  o f  an in te rn a tio n a l c o m ity  w h ich
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induces a sovereign State to  respect th e  inde
pendence o f  ano ther sovereign State, and in  
pursuance the reo f to  decline to  exercise b y  means 
o f  its  courts  any o f  its  te r r ito r ia l ju r is d ic tio n  over 
th e  p u b lic  p ro p e rty  o f  such o the r S tate when in  
th e  o rd in a ry  course o f  th ings  i t  w ou ld  become 
amenable to  such ju r is d ic tio n . T o  m ake such a 
th in g  w orkab le  i t  seems th a t  th e  c r ite r io n  o f a 
sovereign S ta te  fo r  th e  purpose o f  such legal 
im m u n ity  m us t be its  absolute independence in  
la w  o f any superior a u th o r ity . I  th in k  th a t  such 
independence arises i f  no judg m e n t aga inst th a t  
S ta te  in  th is  co u rt can be enforced b y  a n y  process 
o f  law  in  any co u rt in  its  own te r r ito ry ,  and if ,  
on the  o th e r hand, such fore ign State, hav ing  sole 
a d m in is tra tive  and ju d ic ia l co n tro l in  its  own 
te r r ito ry ,  is able to  ex tend  reciproca l im m u n ity  
fro m  legal process in  its  courts to  th e  p ro p e rty  o f 
ano ther sovereign State.

The p o in t raised on th is  m o tio n  appears to  me 
to  be nove l and d iff ic u lt.  M y  v ie w  is th a t  a G overn
m en t w h ich  has acquired th e  pos ition  and power 
ascribed to  th e  N a tio n a lis t G overnm ent o f  Spain 
in  the  le tte r  fro m  th e  Fore ign  Office to  th e  cou rt 
is in  a pos ition  to  g ra n t to  a sovereign S tate such 
im m u n ity  fro m  legal process and such rec ip ro c ity  
in  th a t  respect as is th e  backbone o f  the  p rinc ip le  
o f legal im m u n ity  g ran ted  to  the  fore ign sovereign 
S ta te  b y  the  law  o f  th is  coun try .

F o r th is  reason, and  fo r  the  reason th a t  in  m y 
judg m e n t th e  decision o f th e  C ou rt o f  A ppea l in  
the  case o f Banco de Bilbao v . Bey, w h ich  I  have 
a lready discussed, supports the  a rgum ent o f the 
defendants on th is  m otion , m y  ju d g m e n t is th a t  
th e  N a tio n a lis t G overnm ent o f Spain in  law  is fo r 
th e  purposes o f th is  case a fore ign sovereign State.

A  p o in t was also taken  b y  M r. P ilche r, who 
opposed th e  m o tio n  on beha lf o f th e  p la in tiffs , 
th e  R epub lican  G overnm ent o f  Spain, th a t  the 
N a tio n a lis t G overnm ent had n o t g o t possession o f 
th e  ship and th a t  there fo re  the  ru le  la id  down b y  the  
House o f L o rds  in  The Cristina (sup.) d id  n o t app ly. 
I  do n o t see any subs tan tia l difference between 
th is  case and The Cristina  on th a t  p o in t. I n  m y  
v iew , th e  N a tio n a lis t G overnm ent has done a ll th a t  
i t  can lega lly  do to  ob ta in  possession o f th e  ship 
consis tently  w ith  the  fa c t th a t  the  ship was a lready 
under a rrest b y  w a rra n t o f  th is  cou rt. The 
N a tio n a lis t G overnm ent has in  fa c t g o t a lim ite d  
possession th ro u g h  th e  sh ip ’s m aster, who, according 
to  his a ffid a v it, is on board  th e  ship and has under
taken  to  ho ld  th e  possession o f the  ship fo r  the  
N a tio n a lis t G overnm ent o f Spain and recognises 
the  sole a u th o r ity  o f  th e  N a tio n a lis t Governm ent. 
M oreover, th e  N a tio n a lis t G overnm ent is im pleaded 
b y  th is  ac tion  as a p a r ty  in terested in  the  res, and 
is p ro p e rly  before the  c o u rt under p ro test as a 
fore ign  sovereign State. F o r these reasons I  m ust 
set aside th is  w r i t  and th e  w a rra n t o f arrest o f the  
ship, w h ich  was based upon th e  w r it .

Leave to appeal was granted.
S olic ito rs fo r  th e  app lican ts on the  m o tio n  ( in te r

veners in  th e  ac tion  as parties in terested in  the 
res), H . A . Crowe and Co.

S olic ito rs fo r  the  respondents (p la in tiffs  in  the 
action ), Petch and Co.

June  20 and  21, and J u ly  12, 1938.

(B e fo re  Langton, J .)

The Aizkarai Mendi. (a)

C o llis ion— Reference to reg istrar and merchants— - 
L ife  cla im s— Aw ards under F a ta l Accidents 
Act, 1846, and L a w  Reform  (M iscellaneous 
P rovis ions) A ct, 1934— M ethod o f computing 
loss o f expectation o f life — When reviewing 
tr ib u n a l entitled to in terfere w ith  o r ig in a l award  
o f damages— Rate o f interest— U p to when 
interest should run .

These were cross-motions in  objection to the 
reg istrar's report, in  so f a r  as i t  related to the 
damages to be p a id  (a ) under the F a ta l 
Accidents A ct, 1846 (L o rd  Campbell's A ct), 
and  (b )  under the L a w  Reform  (M iscellaneous  
P rovis ions) A ct, 1934, to the dependants an d  
respective estates o f n ine  members o f the crew 
o f the French steamship B . ,  who had d ied  
as the result o f a collis ion . The dependants 
o f the deceased men who had p u t fo rw a rd  
cla im s numbered twenty-two in  a ll. I t  was 
submitted generally, on behalf o f  the owners 
o f the A .  M ., that the awards made by the 
reg istrar and merchants in  respect o f shortened 
expectation o f life  under L o rd  Campbell's A c t 
were too high, and that they should be sub
s tan tia lly  reduced. Such matters as the status 
o f the cla im ants, the pensions which they 
received, the wages which they earned an d  
the ir degree o f dependency on the deceased 
ought to be taken in to  account. On behalf o f  
the p la in t if fs  i t  was contended that the awards 
were not too high, and that no erroneous basis 
had been suggested fo r  the assessments made 
by the reg istrar and merchants ; that the 
reg istrar was wrong in  law  in  award ing, as 
he had done under the La w  Reform  (M is 
cellaneous P rovis ions) A ct, 1934, over an d  
above the sums he had awarded under L o rd  
Campbell's A ct, the same sum, namely, 1501., 
in  the case o f the estate o f each o f the deceased 
men, w ithou t having regard to the d iffe ring  
circumstances, age, and prospective length o f 
l ife  o f each o f the men respectively, and that 
that sum was, moreover, in  every case 
inadequate ;  and, f in a lly ,  that interest on the 
damages ought to be allowed at the rate o f 
5 per cent, per annum  fro m  the date o f the 
accident up  to the f in a l judgm ent o f the court.

Held, that the reg istrar was rig h t in  aw ard ing  
separate and in d iv id u a l amounts to each o f  
the dependants in  such a way as to show 
clearly what was awarded to every fa m ily  and  
every member o f each fa m ily  ; that although 
he (h is  Lo rdsh ip ) w ou ld  have been in c lin e d  
to give to the w idow o f the second engineer 
(to whom had been awarded, under Lo rd  
Campbell's A ct, the sum o f  40601.), to the 
widow o f the cook, and to the w idows o f two 
sailors  20  pe r cent, or 25 per cent, less than  
the reg istrar had awarded, though i t  m ight be 
possible to say that the reg istrar was wrong,

(a) Reported by J. A . Petrie , Esq., Barrister-at-Law.
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he was precluded fro m  in te rfe rin g  w ith  the 
awards which he was review ing unless he was 
convinced, and in  the present case, in  so fa r  
as the awards under L o rd  Campbell's A c t 
were concerned he was not so convinced, either 
that the reg istrar had acted upon some wrong 
p r in c ip le  o f law  or that the amounts awarded 
were so extremely high o r so very sm all as to 
make them in  h is (h is Lo rdsh ip 's ) op in ion  
an en tire ly  erroneous estimate o f the damages 
to which the various cla im ants were entitled ; 
that in  respect, however, o f the damages 
awarded under the La w  Reform  (M iscellaneous 
P rovis ions) A c t, 1934, the reg is trar was wrong  
in  that, in  aw ard ing the same sum to the 
estate o f each o f the deceased men, he had taken 
in to  account two elements o f damage only, 
namely, (a ) suffering and p a in , and  (b )  the 
pleasure o f existence (both o f which he assessed 
as being substantia lly  the same in  each case), 
but had le ft out the age, o r time, fa c to r ; that 
where a ll the deceased were in  the same state 
o f health and fo llo w in g  the same ca lling  w ith  
the same k in d  o f r isk , the expectation o f the 
younger men must exceed that o f the elder ; 
that the awards in  the case o f the n ine  members 
o f the crew o f the B . should be graded according 
to the ir ages as fo llow s : 400 /. in  the case o f 
the men aged between twenty-three and th ir ty  ; 
3501. each in  the case o f one m an o f th irty -five  
and another o f thirty-seven ;  and 3001. in  
respect o f men over fo r ty , deductions being 
made fro m  those amounts in  the case o f fo u r  
men whose dependants h is  Lo rdsh ip  considered 
to have been over-compensated under the F a ta l 
Accidents A c t ; that, f in a lly ,  on a ll the items 
which were the subject o f the objections, interest 
should be at the rate o f  4  pe r cent, pe r annum  
fro m  the date o f the report, th is  being the usual 
practice. The p la in t if fs ' cross-objections 
accordingly succeeded to the extent indicated  
and the defendants' objections would be d is
missed w ith  costs.

Cross-motions in objection to registrar’s report.
The app licants on the  m o tio n  and respondents on 

be cross-m otion (defendants in  the  action) were 
“ e Compania N av ie ra  Sota y  A znar, o f B ilbao , 

pXners ° f  th e  Spanish steamship A izkara i M endi 
1 «09 tons gross). The respondents on the  m o tion  
. nd app licants on the  cross-m otion (the  p la in tiffs  
? . the  action) were th e  owners o f  the  steam - 
b ip  Borée (1882 tons gross). The co llis ion  in  
spect o f  w h ich  the  life  and personal in ju ry  
*«ms arose occurred in  th e  N o r th  Sea on the  26th 

t h * ^ ’ 1936. The co llis ion  action  was heard in  
bef A d m ira lty  C ourt on the  11th M arch, 1937,
, .  ,re S ir B o yd  M errim an, P. who found the 

r > n i \ Tai M endi fo u r-fifth s  to  b lam e and th e  Borée 
fo r H, *’ The t a° ts  o f  th e  co llis ion are n o t m a te ria l 
Hie t  6 Pu rPose ° t  the  present repo rt, b u t the  a rgu

e s  o f counsel in  ob jec tion  to  the  reg is tra r’s 
P ° t t  in  regard to  th e  damages to  be pa id  under the  

an ,a* Accidents A c t, 1846 (L o rd  Cam pbell’s A c t) , 
Vis' Un<*c r th e  L a w  R e fo rm  (Miscellaneous P ro- 
est*<?ns) A c t, 1934, to  th e  dependants and respective 
ar ates o f n ine members o f  the  crew o f  the  Borée 

su ffic ien tly  set o u t in  th e  judgm en t, 
ly n  the  course o f the  hearing the  fo llo w in g  cases 

e referred to  : The Amerika  (116 L .  T . Rep. 34 ;

(1914) P. 167), F lin t  v . Lovell (152 L .  T . Rep. 231 ; 
(1935) 1 K .  B . 354 (C .A .)), Rose v . Ford  (157 L . T . 
Rep. 174 ; (1937) A . C. 826), and M ay  v . S ir  
Robert M cA lp ine and Sons (London) Ltd. (1938, 
3 A l l  Eng. L .  R . 85).

H . C. W illm er fo r  th e  app licants on the  m o tio n  
and respondents on th e  cross-m otion (defendants in  
the  action).

Owen L . Bateson fo r  th e  respondents on th e  m o tio n  
and app licants on the  cross-m otion (p la in tiffs  in  
th e  action).

Langton, J.— The co llis ion  o u t o f  w h ich  th is  
m a tte r  arises to o k  place upon the  26 th  M arch, 1936. 
As a resu lt o f th e  co llis ion  the  p la in tif fs ’ vessel 
Borée was los t and n ine members o f  her crew  were 
drowned. B y  a decree o f th is  cou rt, dated the  
11th M arch, 1937, th e  Borée was he ld  liab le  as to  
o ne -fifth  o f the  damages and th e  defendants’ 
vessel A izkara i M endi was he ld  liab le  fo r  th e  
rem ain ing  fo u r-fifth s  o f th e  damage caused b y  th e  
collis ion. The ease w en t to  th e  C ourt o f Appea l, 
b u t th e  fin d in g  o f  th e  A d m ira lty  C ourt was n o t 
d is tu rbed , and the  appeal was dismissed on the  
2ndDecem ber, 1937. The p la in tiffs  then  proceeded to  
present th e ir  c la im  to  the  A d m ira lty  R eg is tra r, w ho 
de livered his rep o rt thereon on the  30 th  M arch, 1938.

The m a tte r  comes before me in  the  fo rm  o f objec
tions and cross-objections to  th e  re g is tra r’s repo rt. 
The item s o f ob jec tion  and cross-objection are a ll 
concerned w ith  th e  awards made b y  th e  re g is tra r 
in  respect o f  cla im s a ris ing  o u t o f  th e  deaths o f th e  
n ine members o f  th e  crew w ho were drowned.

The defendants ob jec t to  a ll the  allowances made 
b y  the  reg is tra r in  respect o f item s 16 to  24 inc lus ive, 
w h ich  are in  fa c t awards b y  w ay o f damages to  
dependants o f  the  deceased m en under L o rd  Camp
b e ll’s A c t. The p la in tiffs  ob jec t to  item s 16a , 
17a , & c., to  24a , and to  the  reg is tra r’s refusal to  
a llow  a n y th in g  in  respect o f ite m  26 (agency), 
and also to  his refusal to  aw ard an y  sum b y  w ay 
o f in te rest upon th e  cla im s contained in  Sched. I I I .

So fa r  as the  p la in tif fs ’ ob jec tion  in  respect o f 
ite m  26 is concerned, I  can dispose o f  i t  im m ed ia te ly . 
The shipowners’ p o rtio n  o f th e  c la im , w h ich  has 
been dea lt w ith  b y  th e  reg is tra r w ith o u t ob jection, 
conta ined a c la im  fo r  105/. under th e  heading o f 
“  agency.”  The reg is tra r a llow ed 52/. 10s. in  
respect o f th a t  c la im . The am oun t cla im ed under 
ite m  26 is also 105/., and i t  was exp la ined to  me th a t  
th is  sum  represented a fa ir  estim ate o f w o rk  and 
ou t-o f-pocke t expenses incu rred  b y  the  owners o f 
th e  Borée in  n o tify in g  th e  crews’ dependants o f the  
accident and in  co llec ting  in fo rm a tio n  w h ich  w ou ld  
enable th e ir  several cla im s to  be p ro p e rly  presented. 
The la tte r  p a rt o f the  w o rk  was said to  be the  
p rin c ip a l and indeed an ove rw he lm ing ly  large 
p o rtio n  o f th e  to ta l labour and expense. The 
reg is tra r has dea lt w ith  the  m a tte r b y  lu m p ing  the 
tw o  cla im s together and g iv in g  52/. 10s. in  respect 
o f the  f irs t c la im  under Sched. I .  and no th ing  in  
respect o f ite m  26 under Sched. I I I .  In  the  
circumstances i t  seemed to  me th a t  any labour done 
o r expense incu rred  in  co llecting  in fo rm a tio n  fo r  the  
presenta tion o f these life  claims m ust rea lly  be 
m atte rs  o f costs. In  argum ent, M r. Bateson, fo r the 
defendants, agreed w ith  th is  v iew , and upon th a t  
understand ing M r. W illm e r, fo r  the  p la in tiffs , 
elected n o t to  press his ob jection  any fu rth e r. Th is  
means, o f  course, th a t  the  defendants are pe rfe c tly  
free to  take  ob jec tion  to  any and every  item  w h ich  
m ay be presented under th is  head in  a b i l l  o f costs.
I  cou ld  no t, i f  I  w ished to , fe tte r  th e  d iscretion o f 
th e  ta x in g  m aster in  any degree upon th is  subject. 
M r. Bateson’s admission, there fore , is lim ite d  to
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th is , th a t  h is c lien ts w i l l  n o t hereafter, upon a 
ta x a t io n  o f costs, take  th e  p o in t e ithe r th a t  th e  
item s w h ich  m ay lae ob jected to  ought to  have been 
presented under the  heading o f “  agency,”  o r th a t  the  
re g is tra r has a lready dea lt w ith  them  under th is  head.

The ob jections raised b y  th e  defendants to  the  
am ounts awarded under th e  F a ta l Accidents A cts 
have p u t me in  a s itu a tio n  o f v e ry  great d iff ic u lty . 
U nde r each o f the  p rin c ip a l item s, 16 to  24, the  
reg is tra r has awarded separate and in d iv id u a l 
am ounts to  each o f  th e  re la tives. T h is  is, o f 
course, the  best and o n ly  p roper w a y  o f dealing 
w ith  such a b ody  o f cla im s. The m ethod  has th is  
a d d itio n a l advantage, th a t  i t  gives a clear and ready 
conspectus n o t o n ly  o f w h a t an y  in d iv id u a l w il l 
receive, b u t  also o f th e  to ta l com pensation w h ich  
an y  fa m ily  has been awarded.

T o  take  ite m  16 as an illu s tra tio n , i t  w i l l  be seen 
th a t  th e  w idow  o f the  second engineer, Madame 
C houro t, has been awarded 40601. fo r  herself, th a t  
he r son o f tw o  years o f  age is to  receive 700/., and 
he r m oth e r-in -la w  o f s ix ty , 440/. The whole 
fa m ily  o f th ree  w i l l  th u s  receive a to ta l o f 5200/. 
under th e  F a ta l Accidents A cts  alone, irrespective  
o f  an y  am oun t aw arded to  th e  second engineer s 
estate under th e  L a w  R e fo rm  (Miscellaneous P ro 
v is ions) A c t,  1934. I  have d w e lt especially upon 
th e  fa m ily  aspect o f  th e  m a tte r  because i t  seems to  
m e to  be m a te r ia l in  considering th e  compensation 
aw arded to  th e  w idow  th a t  w h ile  she has been 
awarded m ore th a n  tw e lve  tim es th e  fu l l  va lue o f 
th e  h ighest wage th a t  he r husband has ever earned, 
she w il l  ne ithe r have to  p rov ide  fo r  o r keep a home 
fo r  her husband in  th e  fu tu re  no r have her son o r 
he r m oth e r-in -la w  fu l ly  dependent upon her.

M r. W illm e r, on beha lf o f th e  p la in tiffs , argued 
th a t  I  was n o t e n tit le d  to  m ake any use o f such 
know ledge as I  m ig h t m yse lf possess o f economic 
cond itions o r o f earnings and chances o f earnings 
in  France. F u rth e r, in  presenting a v e ry  reason
able a rgum ent th a t  one m us t m ove w ith  th e  tim es, 
he pushed i t  so fa r  as to  say th a t  judges in  th is  
D iv is io n  m us t m ove w ith  th e  ju ries  in  th e  K in g  s 
Bench D iv is io n , and th a t  the  s tandard  o f  damages 
set up  in  t f ia t  D iv is io n  a fforded th e  rea l c rite rio n  
upon w h ich  th is  D iv is io n  should proceed. I  
m en tio n  these argum ents o n ly  in  o rder to  record 
th a t  I  do n o t assent to  them , b u t  i t  w ou ld  serve 
no good purpose to  s ta te  th e  reasons fo r  m y  dis
agreem ent, since in  v ie w  o f ano ther consideration 
w h ich  M r. W illm e r  has p u t before me, i t  is a m a tte r  o f 
o n ly  academ ic im portance  w he ther I  agree o r dissent.

U pon  a care fu l rev iew  o f a ll th e  evidence in  th e  
case I  a rr ive d  a t  th e  conclusion th a t  Madame 
C houro t, w idow  o f th e  second engineer ( ite m  16), 
and M adam e L e  Cavorzin, th e  w idow  o f  th e  vessel’s 
cook ( ite m  17), M adam e H e ry , w idow  o f Ange H e ry , 
a sa ilo r ( item  18), and Madame R ouget, w idow  o f 
Jean  R ouge t, a seaman (item  22), have a ll been 
awarded am ounts w h ich  appear to  me to  be 
excessive to  th e  e x te n t o f a bou t 20 o r 25 per cent. 
I  w ou ld  accept im m e d ia te ly  th a t  where a difference 
between th e  o rig ina l aw ard and th a t  w h ich  a 
t r ib u n a l o f  rev iew  w ou ld  be inc lined  to  g ive is no 
more th a n  10 per cent, o f the  to ta l,  i t  is d if f ic u lt  
i f  n o t im possible to  say th a t  one is w rong  and the 
o th e r is r ig h t.  W here, on th e  o th e r hand, the  
difference between th e  tw o  figures is so consider
able as to  am oun t to  a f i f th  o r even a q u a rte r o f 
th e  whole, there  does n o t seem to  be m uch d if f ic u lty  
in  saying th a t  one m u s t be r ig h t  and th e  o ther 
w rong . I  cannot, however, read th e  various 
pronouncem ents o f th e  C ourt o f A ppea l o f  recent 
tim es  upon th is  to p ic  o f rev iew  o f  quantum  as 
a llo w in g  me to  in te rfe re  w ith  th e  awards o f  the  
re g is tra r in  th is  case. In  th e  case o f The Amerika

(116 L .  T . R ep. 34 ; (1914) P. 167) th is  sub ject 
came to  the  notice  o f th e  C ourt o f Appeal, upon 
the  fin d in g  o f  th e  reg is tra r and m erchants w ith  
regard to  th e  va lue o f a los t subm arine. The 
President, S ir Samuel Evans, reduced th e  am ount 
o f 26,500/. awarded b y  th e  reg is tra r to  23,850/., b u t  
a v e ry  s trong  C o u rt o f  Appea l, consistm g ot 
B u ck le y  and K ennedy, L .J J .  and S cru tton , J . (as 
he then  was), he ld  th a t  th e  P resident was w rong 
to  in te rfe re  w ith  th e  aw ard and restored the  
o rig ina l figu re  a rr ive d  a t b y  th e  reg is tra r and 
m erchants. L o rd  W re n b u ry  (then  B uck ley , L .J .) , 
a t  p . 182, uses th is  language : “  The co u rt refuses 
to  in te rfe re  w ith  quantum  except in  exceptiona l 
circumstances. M ore th a n  one instance m ay be 
p u t. The f ir s t  w h ich  occurs to  m y  m in d  is in  
respect o f salvage. The co u rt does n o t in te rfe re  
unless th e  case is so s trong  th a t  th e  co u rt th in k s  a 
w rong sum has been a rr ive d  a t as a m a tte r  ot 
p rinc ip le , o r th e  aw ard is so u n fa ir, e ithe r to  the  
sa lvor o r th e  salved, th a t  th e  conscience o f the  
co u rt is shocked.

“ A  second case is th e  ta x a tio n  o f costs, when 
there  arises a question as to  the  p roper sum to  be 
a llowed. The c o u rt never in terferes there  in  the  
absence o f some question o f p rinc ip le . The present 
case is ano ther instance.”  .

K ennedy, L .J . a tte m p te d  to  summarise aU the  
cases in  w h ich  a tr ib u n a l o f rev iew  m ig h t in te rfe re , 
and a t p. 184 presents the  sum m ary as fo llow s :

“  I  apprehend th a t  in  a general w ay th e  assess
m en t o f damages takes place before a specia lly 
constructed  tr ib u n a l,  and, I  m ay add, a tr ib u n a  
so con s titu te d  as to  include  b o th  sk illed  and legal 
elements— the  element o f s k il l in  business and 
m ercan tile  affa irs, as w e ll as a tra in e d  law yer w ith  
special A d m ira lty  know ledge. The  co u rt above 
ought n o t, there fore , except in  v e ry  exceptiona l 
circumstances, to  in te rfe re  w ith  th e  decision o t the 
assessing t r ib u n a l unless some e rro r in  p rinc ip le  is 
po in ted  o u t o r the re  is an obvious e rro r m  the  
calcu la tions regard ing  figures, o r a p la in  m isunder
stand ing  o f some m a te ria l p o rtio n  o f th e  evidence 
before th e  assessing tr ib u n a l.  I  can th in k  o t no 
o ther reason upon w h ich  th e  co u rt above ought to  
in te rfe re  w ith  th e  assessment, and i t  is n o t sug
gested here th a t  there  is any e rro r in  p rinc ip le , or 
e rro r in  ca lcu la tion , o r p la in  m isunderstand ing  oi 
evidence, w h ich  la y  a t th e  ro o t o f th e  assessment 
to  w h ich  th e  learned assistant re g is tra r and ms
assessors came.”  „ ,

I t  is tru e  th a t  th e  m a tte r then  before the  cou rt 
was n o t a question o f life  cla im s and th a t  K ennedy > 
L .J . does n o t speciaUy m en tion  th a t  class o f case 
in  his sum m ary. As M r. Bateson po in ted  o u t, the 
reg is tra r and m erchants w ou ld  h a rd ly  c la im  any 
special s k il l in  business and m ercan tile  affa irs w h icn  
pu ts  them  upon a h ighe r plane o r in  a be tte r 
pos ition  in  dea ling w ith  such cla im s th a n  a ju r y  o 
even a judge . B u t  I  cannot perceive th a t  there 
is any rea l difference in  p rinc ip le  between award 
o f salvage and awards o f damages e ith e r fo r  los 
o f p ro p e rty  o r loss o f life  o r assessments o f costs. 
As la te ly  as th e  year 1934, Greer, L .J . ,  in  dealing 
w ith  th e  case o f F lin t  v .  Lovell (152 L .  T . R ep. 231 » 
(1935) 1 K .  B . 354, a t p . 360) said th is  :

“  I n  o rder to  ju s t ify  reversing th e  t r ia l  judge  o 
the  question o f th e  am oun t o f damages i t■ w 
genera lly  be necessary th a t  th is  c o u rt should 
convinced e ithe r th a t  th e  judge  acted upon son 
w rong p rinc ip le  o f law , o r th a t  th e  am oun t award«“  
was so ex trem e ly  h igh  o r so v e ry  sm all as to  n>®, 
i t ,  in  the ju d g m e n t o f th is  co u rt, an entire ly 
erroneous estim ate o f th e  damage to  w h ich  
p la in t if f  is e n tit le d .”  , r

I  ta lre  th is  s ta tem en t fro m  one w ho has sat i
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ve ry  m any years in  th e  C ourt o f A ppea l as being 
com ple te ly  a u th o rita tiv e , and, ta k in g  i t  together 
w ith  the  language used b y  th e  Lo rds Justices in  
The Amerika (sup.), I  cannot th in k  th a t  a difference 
o f op in ion even am oun ting  to  25 per cent, could 
ju s t ify  an in terference upon quantum on ly . There 
is no suggestion here o f an e rro r in  p rinc ip le , and 
i t  w ou ld  be s tra in in g  language o u t o f a ll o rd in a ry  
m eaning to  say th a t  the  assessments here were 
e ithe r extrem e o r absurd. N e ith e r cou ld  i t ,  b y  
any s tre tch  o f im ag ina tion , be said th a t  any o f  the 
reg is tra r’s figures are so “  u n fa ir  th a t  th e  conscience 
o f  th e  co u rt is shocked.”  I t  is, indeed, o n ly  fa ir  
to  the  reg is tra r to  add th a t  in  respect o f th e  item s 
here ob jected to  b y  th e  defendants, he was n o t 
in v ite d  to  s ta te  his reasons, and I  have no t, the re 
fore , had th e  o p p o r tu n ity  w h ich  X m ig h t otherw ise 
have been afforded o f  understand ing  fu l ly  th e  lines 
upon w h ich  his assessments were based.

Passing now  to  th e  p la in tif fs ’ ob jections, the 
p o in t here a ris ing  under item s 16a , 17a , & c., to  
24a , rests in  the  f ir s t  instance upon a consideration 
o f the  th o rn y  to p ic  o f loss o f expecta tion  o f life . 
The  reg is tra r has dea lt w ith  the  cla im s under th is  
head b y  aw ard ing  th e  sum o f 150/. to  each personal 
representa tive , irrespective  o f s ta tion , earnings, o r 
age o f th e  deceased m an. The  ob jec tion  o f the  
p la in tiffs  to  th is  assessment proceeds upon tw o  lines. 
In  th e  f irs t  place, th e y  o b je c t on th e  g round th a t  
a ll the  assessments are to o  low  ; and, secondly, 
th e y  say th a t  under no correct p rinc ip le  o f  assess
m en t cou ld  a ll have w orked  o u t a t  th e  same figure. 
A cco rd ing ly , th e y  present th e ir  ob jections in  th e  
fo rm  o f saying th a t  the re  is an e rro r in  p rinc ip le  in  
th e  m ethod  o f assessment and th a t  a ll th e  awards 
should be increased, th o ug h  in  v a ry in g  amounts. 
H a p p ily , in  th is  instance we are n o t w ith o u t 
guidance in  th e  shape o f th e  reasons o f th e  learned 
reg is tra r. In  a v e ry  clear and care fu l sta tem ent, 
th e  reg is tra r has po in ted  o u t how  he has a ttem p ted  
to  a p p ly  th e  law  la id  dow n b y  th e  House o f  Lo rds 
in  Rose v . Ford  (157 L .  T . R ep. 174 ; (1937) 
A . C. 826).

The learned reg is tra r w ill,  I  know , fo rg ive  me 
fo r  saying (indeed, I  ra th e r suspect th a t  he w il l  
co rd ia lly  endorse the  v iew ) th a t  th is  is a m ost 
un fo rtu n a te  sub ject to  be dea lt w ith  b y  the  vehicle 
o f re g is tra r’s reasons. I f  I  have read the  opin ions 
o f th e  L a w  L o rds  in  Rose v .  Ford  r ig h t ly ,  especially 
th e  outspoken v ie w  o f  L o rd  Roche a t  pp. 860-2, 
th e y  are inc lined  to  th in k  th a t  th e  g reater p a rt o f 
the  d if f ic u lty  w h ich  has la te ly  come to  surround 
th is  sub ject arises fro m  th e  fa c t th a t  an undue 
prom inence has been assigned in  recent cases—  
n o ta b ly  F lin t  v . Lovell— to  a head o f  damage w h ich  
had h ith e rto  always existed as an element, though 
n o t a v e ry  p ro m in e n t one, in  th e  assessment o f 
general damages. The fa u lt  lies, therefore, in  
over-analysis, and i t  is m uch to  be deplored th a t 
the  reg is tra r should be placed in  a pos ition  in  w hich 
he is forced to  analyse w ith  p a rt ic u la r ity  the  
various elements th a t  have gone to  th e  com position 
° f  his awards. A t  any ra te , no com p la in t can be 
made on the  score th a t  he has sh irked  a d iff ic u lt 
and u n g ra te fu l task.

T ak in g  f irs t  th e  fa c to r o f pa in  and suffering 
endured respective ly  b y  the  deceased men between 
the occurrence o f the  neg ligent ac t causing th e ir  
deaths and the  respective deaths, he gives con
v inc ing  reasons w h y  in  the  present case i t  is n o t 
possible to  m ake any d is tin c tio n  between them .

T ak ing  n e x t the  p o in t as to  the  ind iv id u a ls  w ho 
m ay be expected to  p ro f it  under th is  head o f damage, 
he po in ts  o u t th a t  since there  is no evidence in 
th is  case concerning th e  law  o f France he has 
presumed th a t  i t  is iden tica l in  th is  m a tte r  w ith  the

law  o f  th is  cou n try . H e  arrives accord ing ly  a t 
the  conclusion, w h ich  is n o t challenged b y  e ith e r 
side, th a t  th e  w idows, in  each instance where such 
ex is t, w ill be th e  f irs t and, perhaps, th e  o n ly  
in d iv id u a ls  to  p ro f it  under the  A c t o f 1934.

H e  then  records th e  fa c t th a t  th e  eldest o f these 
men was fo r ty - fo u r  years o f age, w h ile  the  youngest 
was tw e n ty -th ree . I t  is clear, there fore , th a t  the  
question o f d is p a rity  in  age was present to  h is m in d  
when m aking  these awards. B u t hav ing  no ted  
th is  somewhat w ide d isp a rity , he then  proceeds to  
a tte m p t to  measure th e  respective loss in  va lue  
to  each m an b y  the  single standard  o f  th e  am ount 
o f en joym en t w h ich  th e y  m ig h t be expected to  
have derived  fro m  th e ir  ca lling  and circumstances. 
So fa r  as the  s tandard  its e lf  is concerned, I  see no  
reason a t  a ll to  qua rre l w ith  the  v e ry  sensible 
conclusion a t w h ich  he a rrives upon th is  to p ic , and 
w h ich  he sums up  succ inc tly  in  a single sentence : 
“  T he y  are a ll s t i l l  in  ac tive  life , and th e  jo y  th e y  
get o u t o f i t  is m uch th e  same w hether th e y  f in d  
i t  in  w h a t th e y  have done o r in  th e  hope o f  w h a t 
th e y  m ay  do.”  T h is  to p ic  o f th e  en joym en t o f  
hum an life  seems to  me to  be th e  m ost d if f ic u lt  
and m ost con trovers ia l o f a ll th e  elements o f damage 
w h ich  m ay  fa l l  to  be considered under th is  A c t 
o f  P a rliam en t, b u t  in  th e  present instance I  do 
n o t see how  th e  reg is tra r upon th e  evidence before 
h im  cou ld  have done b e tte r  th a n  he has done. 
H a v in g  a rrive d , however, a t  th e  conclusion th a t  
there are no differences to  be made on th e  score o f 
pa in  and suffering on th e  one hand o r pleasure in  
existence on th e  o ther, th e  question arises as to  
w hether he has exhausted a ll th e  elements o f 
damage w h ich  here fa ll to  be considered.

To  m y  th in k in g , there  exists a fu r th e r  question 
raised b y  th e  idea o f  expecta tion. I  am  v e ry  loa th  
to  seem to  disregard the  advice o f L o rd  Roche in  
Rose v . Ford, fo r  w h ich  I  have n o th in g  b u t 
ad m ira tio n , and to  s tra y  s t i l l  fu r th e r  th a n  th e  
reg is tra r has been forced to  do along th e  dangerous 
p a th  o f analysis and segregation. B u t  I  cannot 
b rin g  m yse lf to  believe th a t  in  a n y  question o f  
expecta tion  o f life  th e  fa c to r o f  age can be e n tire ly  
neglig ib le. I  appreciate fu l ly  th a t  th is  age o r 
tim e  fa c to r is n o t to  be handled  a r ith m e tic a lly . 
The chances and, there fore , th e  expecta tion  o f life  
o f a ve ry  young c h ild  m ay  no t, fo r  obvious reasons, 
be so good as those o f  a h e a lth y  a d u lt w ho has 
su rv ived  the  m an y  dangers o f ch ild ish  a ilm ents 
w ith o u t phys ica l im p a irm e n t. B u t  th e  v e ry  
n o tio n  o f expecta tion  seems to  me to  connote tim e, 
and i f  th e  good w h ich  fo rm s th e  sub ject o f  
expecta tion  is ra te d  equal over a g iven num ber 
o f cases th e  tim e  fa c to r seems to  me necessarily to  
assume im portance . T o  a p p ly  th is  reasoning to  
th e  present case, i f  one assumes th a t  th e  pleasure 
in  existence derived  b y  tw o  men o f d iffe re n t ages 
is equal, i t  appears to  me to  fo llo w  th a t  i f  b o th  
are in  th e  same sta te  o f hea lth  and  are fo llo w in g  
th e  same ca lling  w ith  the  same k in d  o f r is k , the  
expecta tion  o f life  o f the  younger m an m ust exceed 
th a t  o f  his e lder. I t  is upon th is  question o f th e  
tim e  fa c to r, w h ich  he seems to  have had in  m in d  
b u t to  have ignored de libera te ly , th a t  th e  re g is tra r’s 
reasons appear to  me to  be illog ica l. I t  seems 
perhaps a t r if le  g rand iloquen t to  describe th is  
v e ry  m in o r illo g ic a lity  as an e rro r in  p rinc ip le , 
b u t  since i t  is n o t a mere question o f  quantum, i t  
is no doub t in  th e  language o f legal a rgum ent 
p ro p e rly  so described. U pon  th e  question o f 
quantum, too , I  th in k  th a t  th e  reg is tra r has erred, 
so fa r  as these cla im s are concerned, and erred 
upon th e  side o f i l l ib e ra lity .

The fa c t th a t  he is to  m y  w a y  o f th in k in g  w rong 
in  th e  p rinc ip le  o f assessment w ou ld , I  suppose,
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in  any event e n tit le  me to  a lte r his assessments, 
i f  I  th o u g h t i t  r ig h t to  do so, even though  the 
a lte ra tions  w h ich  I  th o u g h t f i t  to  m ake were o f 
com para tive ly  m in o r degree. N o r  have I  been 
insensible to  th e  te m p ta tio n  to  le t the  evd, i t  e v il 
the re  be, rem edy its e lf  b y  n o t in te rfe r in g  w ith  
th e  awards under th is  head, w h ich  seem to  me 
to  be too  low , and leaving th e ir  inadequacy to  be 
compensated b y  th e  assessments under th e  F a ta l 
Accidents A cts , w h ich  have seemed to  me to  be 
u n ifo rm ly  to o  h igh . W ith o u t, however, entering 
in to  th e  con trove rs ia l e th ica l p o in t as to  w he ther 
i t  can ever be perm issible to  rem edy one acknow 
ledged w rong b y  pe rpe tua ting  o r a llow ing  another, 
there  are fu r th e r  d ifficu ltie s  in  th e  w ay o f pursu ing 
th is  te m p tin g  course. To  state o n ly  one o f them , 
i t  w ou ld  do no th ing  to  rem edy the  illo g ic a lity  o l 
hav ing  ignored th e  tim e  fa c to r. I  have accord ing ly  
fe lt  ob liged to  face th e  d is tas te fu l task  w ith  w hich 
th e  reg is tra r was con fron ted  o f dea ling w ith  these 
cla im s under th e  A c t o f 1934 in  co n junc tion  w ith  
th e  cla im s under th e  F a ta l Accidents Acts.

A ga in , in  o rder to  exp la in  m y  m ethod  o f assess
m en t, I  have to  depart fro m  L o rd  R oche’s wise 
advice and descend to  wearisome and possib ly 
erroneous depths o f analysis. S ta rtin g  fro m  the 
passage in  L o rd  W r ig h t ’s speech in  Rose v .  Ford  
(sup.), a t  pp . 852-3, in  w h ich  he lays dow n how 
th e  m a tte r  should be p u t in  d irec tio n  to  a ju r y  m  
o rde r to  a vo id  dup lica tio n , I  have fo llow ed the  
app lica tio n  o f th is  d irec tio n  w h ich  was em ployed 
b v  Branson, J . in  M ay  v . S ir Robert M cAlpm e  
and Sons (London) Lim ited  (1938, 3 AH Eng. 
L .  R . 85). I  have f ir s t  taken  a sum o f 1000/., 
such as was awarded in  th e  case o f Rose v .  Ford  
b y  th e  C ourt o f A ppea l (and n o t d is tu rbed  in  the  
House o f L o rds) to  an a d u lt young  wom an o f 
tw e n ty -th re e  years o f age.

N e x t, w ith o u t usu rp ing  th e  r ig h t  to  correct the  
re g is tra r’s awards under th e  F a ta l Accidents Acts, 
w h ich  th e  p ractice  la id  down b y  the  C ourt o f 
A ppea l fo rb id s  me to  do, I  have th o u g h t i t  r ig h t  to  
bear in  m in d  th a t  in  m y  v ie w  a ll the  p a rtic ip a n ts  
under those A cts  have been generously compensated 
and th a t  in  th e  fo u r  specific instances w h ich  I  
have m entioned  (a ll o f  them  w idow s w ho w i l l  p ro b 
a b ly  receive th e  whole o f th e  m oney assessed under 
th is  A c t)  th e y  have been la rge ly  over-compensated.

F in a lly , I  have endeavoured to  c lassify the  
n ine cla im s w ith  due regard to  w h a t I  have called 
th e  age o r tim e  fa c to r. C learly , no one could 
p re tend  to  q u a n tify  cla im s o f th is  character w ith  
such exactitude  as to  measure them  exa c tly  year b y  
vea r In  th is  case th e  nine cla im s seem to  me to  
fa l l  easily in to  th ree  d is t in c t classes. There are lo u r  
men whose ages ra n k  between fo rty -o n e  and fo r ty -  
fo u r. T w o  are in  th e ir  th ir t ie s , be ing aged th ir ty -  
five  and th irty -se ve n  respective ly , and three are 
vounger men, aged fro m  tw e n ty -th ree  to  tw e n ty - 
s ix  I  have g re a tly  reduced the  figu re  o f 1000/. 
upon th e  v iew  th a t  a ll th e  men in  question were 
engaged upon a dangerous trad e  in  comparison 
w ith  th e  deceased g ir l in  Rose v . Ford, and s t i l l  
fu rth e r  reduced i t  on th e  score th a t  a ll lik e ly  
p a rtic ip a n ts  o f w h ich  we have any know ledge have 
been lib e ra lly  compensated a lready under the 
F a ta l A ccidents A cts. T h is  has le f t  me w ith  a 
s tandard  figu re  o f 4001. fo r  th e  h ighest class, nam e ly , 
th e  men o f under th ir ty .

I  have graded th e  th ree  classes as deserving
3001., 3501. and 4001. respective ly, and I  have given 
e ffect to  m y  v iew  as to  th e  over-com pensation o f the  
w idow s, C houro t, Le  Cavorzin, H e ry  and R ouget 
b v  a v e ry  substan tia l d im in u tio n  o f th e ir  s tandard 
shares. I  am  conscious th a t  th is  las t line  o f  assess
m en t w i l l  have to  be ju s tif ie d  upon broader grounds

th a n  those o f s tr ic t  log ic. I  have p re fe rred  to  do a 
l i t t le  vio lence to  the  log ic w h ich  w ou ld  compel me 
to  accept th e  re g is tra r’s awards under th e  F a ta l 
Accidents A cts  as being r ig h t,  since I  cannot d is tu rb  
them , ra th e r th a n  to  perpe tra te  a pa radox o f 
in ju s tice  b y  w h ich  I  should la rge ly  increase the  
com pensation awarded to  in d iv id u a ls  w ho are 
a lready, in  m y  v iew , to o  h ig h ly  recompensed.

The awards upon these item s w il l  the re fo re  be :

Class I .

17a . L e  C avorzin (41) . .
21a . E . J . M . C lem ent (41)
18a . Ange H e ry  (44)
19a . Joseph D u ran d  (44)

Class I I .
23a . P . L .  M . L e  R o y  (35)
20a . Georges Le  G uerannic (37)

Class I I I .
24a . Fernand A u v ra y  (23)
16a . R o land  C houro t (25)
22a . Jean R ouget (26) . .

There rem ains th e  question w h ich  has been 
argued before me as to  th e  p roper ra te  o f in te rest 
to  be a llow ed upon a ll these life  cla im s under e ither 
head. The  reg is tra r has n o t dea lt w ith  i t  in  his 
reasons, and has, as I  understand  th e  m a tte r, 
o m itte d  to  m ake any allowance fo r  in te rest a t  a ll. 
H a v in g  weighed v e ry  ca re fu lly  th e  reasons p u t 
before me b y  M r. W illm e r fo r  changing the  p ractice  
w h ich  has h ith e rto  existed, I  do n o t th in k  th a t  any 
ease has been made o u t fo r  a change. In  so m uch, 
however, as the  reg is tra r has in  th is  case departed 
fro m  th e  usual practice  b y  n o t g iv in g  in te res t from  
the  date o f th e  rep o rt, I  th in k  his re p o rt should be 
va ried  to  b rin g  i t  in  accordance w ith  th e  established 
practice . There w i l l  there fore  be in te res t a t  the  
ra te  o f 4 per cent, fro m  th e  date o f  th e  re p o rt 
upon a ll th e  item s w h ich  are th e  sub ject o f these 
objections.

W illm er.— Y o u r L o rd sh ip ’s o rder w i l l  be 
“  defendants’ ob jections disa llowed w ith  c o s ts ; 
p la in tif fs ’ ob jections, in  th e  pa rticu la rs  yo u r 
Lo rdsh ip  has m entioned, a llowed w ith  costs ”  ?

Langton, J.— I  am  a fra id  th a t  th a t  m us t be so.

Bateson.— W il l  y o u r Lo rd sh ip  g ive me leave to  
appeal ?

Langton, J.— C erta in ly .
S o lic ito rs  fo r  the  app lican ts  on th e  m o tion  and 

respondents on the cross-m otion (defendants in  the 
action), Bentleys, Stokes, and Lawless.

S olic ito rs fo r th e  respondents on the  m otion  and 
app lican ts on th e  cross-m otion (the p la in tiffs  in  the 
action), W illiam  A . Crump and Son.

. . 150/.

. . 300/.

. .  150/.

. .  300/.

. . 350/.

. .  350/.

. .  400/.

. .  200/. 

. .  200/.
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COURT OF APPEAL.

F rid a y , J u ly  22, 1938.

(B e fo re  Greer, Slesser, and MacKinnon, 
L .J J .)

Kawasaki Kisen Kabushi Kaisha v. Bantham  
Steamship Company Lim ited. (No. 1.) (a)

C harter-party— Construction— Paym ent o f h ire—  
Paym ent to be made m onth ly in  advance—  
H ire  at rate per ton deadweight— Charterers 
not in fo rm ed o f deadweight— Load ing begun—  
Paym ent not made— Owners' om ission to f u l f i l  
im p lie d  ob ligation— Owners' c la im  to w ithdraw  
vessel.

A  charter-party provided that the charterers should 
pa y  fo r  the use and h ire  o f a sh ip  at a rate per 
ton on deadweight, that the payments should 
be made m onth ly in  advance, and that i f  the 
payments were not pu nc tua lly  made the owners 
m ight w ithdraw  the vessel fro m  the service o f 
the charterers.

When the f irs t  m onth's h ire  became due, in fo rm a 
tion  as to the deadweight had not been com
m unicated by the owners to the charterers. The 
charterers fa ile d  to pa y  the h ire  in  advance, and  
the owners thereupon re-took possession o f the 
ship.

H eld, that, as i t  was impossible fo r  the charterers 
to know how much they had to p a y  u n t i l  the 
owners in fo rm ed them what the deadweight was, 
there must be im p lie d  in  the charter-party a 
term that the owners m ust give the charterers 
that in fo rm a tio n  before the h ire  became payable, 
and, therefore, that the charterers were not in  
default, although loading had begun before they 
tendered the hire. The general p r in c ip le  
involved, which was not confined to cases o f 
land lo rd  and tenant such as M a k in  v. 
W ilk in s o n  (23  L . T . Rep. 592 ; (1870) L . R. 
6  E x . 25), was that where one o f the parties to 
a contract had the means o f know ing a fa c t not 
available to the other, who w ithou t that knowledge 
could not f u l f i l  h is ob ligation, fo rfe itu re  woidd  
not be ordered against that other i f  that fac t 
had not been communicated to h im . A  term  
must be im p lie d  in  the contract that he should 
Je afforded the in fo rm a tio n  before he was called 
on to f u l f i l  such obligation. 

ecision o f Branson, J . (ante, p . 180 ; 158 L .  T . 
R op. 349 ; (1938) 1 K .  B .  805) affirmed.

s t!T KAIj f r ° m  a decision o f  B ranson, J . on a case 
*ded b y  a rb itra to rs .

On stearnship com pany, the  respondents, le t o u t 
' , i r t  th e ir  ship, the  Nailsea Meadow, to  the  

Coa«erers , th e  c la im ants, a Japanese sh ipp ing  
r  m Pany  tra d in g  in  Kobe, w h ich  had  agents in  
j .  ndon. The c h a rte r-p a rty  was dated th e  2nd 
sh.ne> 1936, a t  w h ich  tim e  th e  sh ip  was s t i l l  in  the 
, Pyard and before i t  had been de livered b y  the 
th p  k*8, ^  was a te rra  o f  the  c h a rte r-p a rty  th a t

s *ip was to  sa il in  ba llas t to  H ouston, Texas, 
agreed p o rt o f  de live ry , and th a t  th e  h ire  was

' ’ ; Reported by C. G. Moran, Esq., Barrister-at-Law.
V°L- X IX .,  N.S.

to  run  “  fro m  th e  tim e  o f  d e live ry  fo r  tw e lve  
calendar m onths.”  Clause 4 o f  the  ch a rte r p ro 
v ided  : “  Charterers sha ll pa y  fo r  the  h ire  o f  the  
vessel 3s. 9d. per to n  on deadw eight as ascertained 
on de live ry  from  the  bu ilde rs ’ ya rd , B r it is h  s te rling  
per ca lendar m o n th  com m encing on and fro m  the 
day o f her de live ry , and a fte r a t the  same rate  fo r  
any p a rt o f a m on th , h ire  to  continue u n t i l  the  
h ou r o f the  day o f he r re -d e live ry .”  Clause 5 
p rov ided  : “  P aym en t o f said h ire  to  be made in  
London  in  cash m o n th ly , in  advance, and fo r  the 
la s t h a lf-m o n th  o r p a rt o f same the  approx im a te  
am oun t o f h ire , and should same n o t cover the 
a c tua l t im e  h ire  is to  be p a id  fo r  the  balance day 
b y  day as i t  becomes due, i f  so requ ired  b y  the 
owners, unless bank guarantees o r  deposit is made 
b y  the  charterers ; otherw ise, fa ilin g  the punc tua l 
and regu la r paym en t o f h ire  o r bank guarantees 
. . . the  owners sha ll be a t l ib e r ty  to  w ith d ra w  the 
vessel fro m  th e  service o f th e  charterers. . . . 
D e liv e ry  to  coun t fro m  7 a.m. on the  w o rk in g  day 
fo llo w in g  th a t  on w h ich  w r it te n  notice  has been 
g iven before 4 p .m ., b u t i f  requ ired  b y  charterers 
load ing  to  commence a t  once, such tim e  to  coun t 
as h ire .”

The ship a rr ive d  a t H ous ton  on the  m orn ing  o f 
the  13 th  A p r il,  1937. The agents o f the charterers 
issued certifica tes th a t  the  ship was f i t  to  load and 
th a t  she had  so m uch fue l, o il, and w a te r and th e y  
accepted her. The cap ta in  was asked b y  them  to  
begin load ing a t  once. I t  was agreed between the 
agents and th e  cap ta in  th a t  a w r it te n  ce rtifica te  o f 
d e live ry  should be d raw n up show ing th a t  th e  ship 
should be considered as hav ing  been de livered on 
the  13 th  A p r il,  1937, a t  3 p .m . T h is  ce rtifica te  was 
dated th e  13 th  A p r il,  b u t i t  was n o t signed by  
e ith e r p a r ty  u n t i l  th e  15 th  A p r il.  The capta in  
made o u t a notice  in  w r it in g  da ted  the  13 th  A p r il,  
and tim e d  1.30 p .m ., w h ich  sta ted  th a t  the  ship 
was ready to  load, b u t  he d id  n o t present i t  to  the 
agents t i l l  3.55 p .m ., the  15th A p r i l  (when he pre 
sented i t  a t th e  agents’ request), because he th o u g h t 
a notice  o f readiness to  load  was n o t necessary in  
th e  circumstances. N o  statem ents had been 
de livered to  the  charterers up to  3 p .m . on the  
13th A p r il,  o r a t any la te r m a te ria l tim e , as to  the 
deadw eight capac ity  upon w h ich  th e  cost o f the  
h ire  was to  be calcu lated.

On th e  14th A p r il,  1937, th e  shipowners asked 
the  charterers’ agents in  London  to  pay th e  f irs t 
m o n th ’s h ire , b u t th e  agents had n o t then  been 
p u t in  funds b y  th e  charterers. A no th e r request 
fo r paym en t was made on th e  15th A p r il,  when the 
London  agents said th a t,  though  th e y  were n o t 
then  able to  pay, th e y  had received a cable adv is ing  
them  th a t  funds were being rem itte d . The  ship^ 
owners thereupon gave notice  w ith d ra w in g  th e  ship 
fro m  h ire  on account o f non-paym ent. A t  7 p.m . 
on th e  same day, the  15th A p r il,  th e  shipowners 
received a cheque fo r  12891. 13s. in  paym en t o f the  
f irs t  m o n th ’s h ire  and o ther ou ts tand ing  accounts. 
T h a t cheque was a t once re tu rned  b y  th e  sh ip 
owners. A c tin g  on cabled orders the  m aster 
stopped load ing a t  5 p.m . on the  15 th  A p r il.  N e x t 
day, th e  16th A p r il,  the  London  agents o f the 
charterers said th a t  as the  cap ta in  on ly  handed in  
th e  notice  o f  readiness to  load a t  3.55 p.m . on the 
15 th  A p r i l  (a lthough i t  was a d m itte d  load ing  had 
begun earlier), th e  h ire  o n ly  began to  run  a fte r 
th a t  tim e , and th e y  acco rd ing ly  enclosed a banker’s 
d ra ft ,  su b m ittin g  th a t  h ire  w ou ld  o n ly  begin to  
ru n  a t  7 a.m . on th e  16 tfi A p r il,  w h ich  was 
equ iva len t to  2 p .m . London  tim e  on th a t  day. 
The d ra ft  was re tu rned  b y  the  shipowners and the  
d ispu te  was referred to  a rb itra tio n .

The charterers, c la im ants in  the  a rb itra t io n ,

H H
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contended: (1 ) T h a to n a tru e  co n s tru c tio n o f clause 5 
o f the  ch a rte r-p a rty , th e  respondents had no r ig h t 
to  w ith d ra w  the  ship fro m  th e  c la im ants  service 
on non-paym ent o f the  f irs t  m on th  s h ire . (2) th a t  
no h ire  became due u n t i l  th e  respondents cla im ed 
i t  and no tifie d  th e  c la im ants o f th e  w itu a i dead
w e igh t as ascertained fro m  the  budders o f th e  
vessel. (3) T h a t in  fa c t paym en t o f th e  f irs t  
m on th ’s h ire  was made in  s tr ic t  accordance w ith  
the  te rm s o f th e  cha rte r-p a rty . (4) T h a t paym en t 
was made p ro m p tly  w ith in  a reasonable in te rp re ta 
t io n  o f th e  ob liga tions o f th e  parties. .

The shipowners, th e  respondents, contended _ 
(1) T h a t on th e  facts and on a tru e  construc tion  o 
the  ch a rte r-p a rty  th e y  were e n tit le d  to  w ith d ra w  
the  ship fro m  the  service o f th e  c la im ants. (2) T ha  
th e  ch a rte r-p a rty  caUed fo r  the  p u n c tu a l and regular 
paym en t o f the  h ire  and th a t  such p u n c tu a l and 
regu lar paym en t was n o t made or tendered.

Sub ject to  th e  op in ion  o f  th e  co u rt on a special 
case th e  a rb itra to rs  awarded th a t  th e  owners were 
n o t e n tit le d  to  w ith d ra w  the  ship fro m  th e  service 
o f  the  charterers, and th e y  made an aw ard w it  
regard to  costs accord ing ly . The question fo r  th e  
op in ion  o f th e  co u rt was w hether, on th e  facts found  
and on a tru e  construc tion  o f the  ch a rte r-p a rty , th  
owners were e n tit le d  to  w ith d ra w  th e  ship fro m  the
service o f th e  charterers. .

B ranson, J . he ld (158 L .  T . Rep. 349 (1938)
1 K . B . 805) th a t  there  was an im p lied  obhga 
t io n  upon th e  shipowners to  g ive  th e  charterers 
in fo rm a tio n  as to  th e  deadw eight capac ity  o f 
the  ship, and th a t  th e  fa ilu re  to  do th is  made i t  
im possible fo r  the  charterers to  f u l f i l th e ir  
to  pay fo r  th e  h ire  in  advance. Consequently, the  
shipowners were n o t e n tit le d  in  law  w ith d ra w  
the  ship and th e  aw ard m us t be upheld, lh e  
shipowners appealed.

A . T. M ille r, K .C . and C. T. M ille r  fo r the
appellants.

S ir Robert Aske, K .C . and W. L . M cN a ir  fo r  the  
respondents

Greer L .I.— T h is  is a case aris ing o u t o f the  
ob liga tions w ith  regard to  a ch a rte r-p a rty  between 
charterers and shipowners. The learned judge 
has he ld  th a t  th e  p rinc ip le  contended lo r  by 
th e  charterers, w h ich  has been m a in ly  app lied 
in  cases between la n d lo rd  and te n an t, is n o t 
confined to  those cases, and m ay  be used to r 
the purpose o f de te rm in ing  th e  issues w h ich  
arose in  th is  case. I  regard th e  decision o f 
the a rb itra to rs  as m eaning t h is : inasm uch as 
th e y  decided against th e  p o in t raised b y  the  sh ip 
owners, th e y  m ust have come to  the  conclu
sion— and i t  is in vo lve d  in  th e ir  aw ard— th a t 
in  fa c t th e  charterers d id  n o t know  w h a t -was 
the  deadweight o f th e  vessel and, as I  believe 
be th e  fa c t, th a t  th e y  had had no o p p o rtu n ity  
o f ascerta in ing th a t  fa c t. The ch a rte r was n o t 
a demise o f  th e  ship. The u n d e rta k in g  o f the  
charterers was fu lf il le d  b y  load ing the  ship a t 
the  p o rt o f loading. T hey had no r ig h t  to  board 
the  ship to  search he r o r to  send a surveyor on 
board  to  make th e  calcu la tions as to  w h a t was 
he r deadw eight a t th e  tim e  when she was delivered 
b y  th e  sh ipbu ilders to  th e  shipowners. The 
m a te ria l clauses in  th e  ch a rte r-p a rty  are clauses 4 
and 5. B y  clause 4 : “  Charterers sha ll pa y  fo r 
the  h ire  o f the  vessel 3s. 9d. per to n  on deadweight 
as ascertained on d e live ry  fro m  bu ilde rs  ya rd , 
B r it is h  s te rling  per calendar m o n th  commencing 
on and fro m  th e  day o f her de live ry , and a fte r 
a t  th e  same ra te  fo r  any p a rt o f a m on th , h ire  to  
continue u n t i l  the  hou r o f the day o f her rede live ry .

B y  clause 5 : “  P aym en t o f said h ire  to  be made 
in  cash m o n th ly  in  advance, and fo r  th e  la s t ha l 
m o n th  o r p a rt o f same th e  approx im a te  am ount 
o f  h ire , and should same n o t cover th e  actual 
t im e  h ire  is to  be p a id  fo r  th e  balance day b y  day, os 
i t  becomes due, i f  so requ ired  b y  the  owners, 
unless b a n k  guarantees o r deposit is made oy 
the charterers8 ; otherw ise, fa ilin g  th e  punctua  
and regu la r paym en t o f h ire  o r bank guarantees 

d the  owners sha ll be a t  l ib e r ty  to  w ith d ra w  
the 'vesse l fro m  the  service o f the  charterers. ■ 
D e liv e ry  to  coun t from . 7 a.m . on th e  w o rk in g  y  
fo llo w in g  th a t  on w h ich  w r it te n  no tice  has been 
g iven b e V re  4 p .m ., b u t,  i f  requ ired  b y  charterer» 
load ing  to  commence a t once, such tim e  to  count

There has been no evidence th a t  the  charterers 
were present a t the  tim e  when th e  ship was debverea 
from  the  bu ilde rs ’ ya rd , and there  has been no 
evidence th a t  th e y  ever had any o th e r o p p o rtu n ity  
o f ascerta in ing th e  deadw eight, as fo r instance y  
read ing any p u b lica tio n  in  regard to  ships, th e y  
had  no o p p o rtu n ity  o f ascerta in ing w h a t the 
ac tua l deadw eight was, b u t  on the  o the r hand, 
the  shipowners, being th ro u g h o u t in  P °8Ses8' he 
o f th e ir  ship, th e y  were liab le  to  know  th a t  
load ing began as upon a ce rta in  date w h ich  tu rn e d  
o u t t o b e l  th in k , th e  13th A p r il.  The learned

°nform ationP t h e ^ Scceived fro m  th e  slupbu ilders 
a t th e  t im e  when th e  ship was de livered to  them  
b y  th e  sh ipbu ilders, w h ich  was m ore th a n  si 
m onths before th e  de live ry  o f th e  ship a t H o u s to , 
were under an o b lig a t io n -s im ila r  to  th a t  o f a land , 
lo rd — before th e y  enforced th e ir  r ig h ts  to  fo r t  
th e  c h a rte r-p a rty  to  g ive th is  m fo rm a tio n  whmn 
i t  was w ith in  th e ir  pow er to  possess, as to  th e  dead 
w e igh t on w h ich  th e  h ire  was to  be based, t o ®  
charterers. T hey d id  n o t do so, and, n o t having  
done so, th e  shipowners fa iled  to  fu l f i l  th a t  w h i 
th e y  had to  pe rfo rm  before the  charte r-pa  y
came in to  existence. * aT Sir

W e have n o t th o u g h t i t  necessary t °  be» » 
R o b e rt Aske in  regard to  the  o th e r po in ts  w ^  
w h ich  th e  learned judge dea lt, and we are n 
decid ing any p o in t except the  one w h ich  has b e ^  
raised b y  counsel fo r  th e  appellants. I t  
possib ly ybe th a t  th e  respondents cou ld  h a ^  
defended th e  decision o f th e  learned judg  
grounds o th e r th a n  those w h ich  were g iven W  
the  learned judge, b u t  we do n o t a w  '  
and th e y  are open, i f  th e  case goes bey ° n . baj f  
cou rt, to  whoever th e n  argues th e  case on b

4 » «  fro m  ,h e  « * ,  - M *  
have been re fe rred  to , the  cases o f 
v . Hessler and Co., Arbitra tion, In  re » Asp. M  gf 
L a w  Cas. 29 2;  1 90 2  7 Com. ^as. MQ221 l A -  t'- 
M urvhv  v . H u rly  (127 L .  T . R ep. 49 ; (1922) 1 »■ 3
369), m id  th e  c L  o f M ak in  v .
L .  T . Rep. 592 ; (1870) L .  R . 0 E x . 2 5 ), w n  ^  
was referred to  b y  several o f the  
th e  case o f M urphy  v . H urly , th a t  the  
c ip le  contended fo r  b y  th e  charterers 
confined to  cases between ia n d lo rd  an t  
I t  depends upon th e  p rinc ip le  th a t  there  i ^
im p lie d  te rm  in  every con tra c t where one *
parties has a means o f know ledge and th e  ^  
p a r ty  has n o t th a t  means o f know ledge, 
w h ich  he cannot fu lf i l  his ob liga tion  th a t  t f tw h ich  he cannot fu lf i l  his oongauu.i, - - -  „
Should be, before fo rfe itu re  is insisted u p ^  
in fo rm a tio n  b y  th e  p a r ty  w ho know s to  the  P ^  
who does n o t know . F o r these reasons 
th is  appeal m ust be dismissed w ith  costs.
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Slesser, L.J.— I  agree. The case o f Tredway 
v . M achin  (91 L .  T . R ep. 310) is a case o f 
la n d lo rd  and te n an t, b u t  th e  general observa
tio n s  o f Collins, M .R . in  th a t  case seem to  be 
in  p o in t here. H e said (91 L . T . Rep. a t 
p . 311) : “  The la w  upon th e  sub ject has been 
repeated ly la id  dow n and sta ted. The land lo rd  
is n o t liab le  unless there  is a con tra c t b y  h im  to  
keep th e  premises in  repa ir, and he is n o t liab le  
■even in  th a t  case unless he has had  express notice 
o f  th e  w a n t o f repa ir. T h a t ru le  rests upon the  
p rinc ip le  th a t  the  lan d lo rd  is n o t th e  occupier 
o f  th e  premises, and has no means o f know ing  w ha t 
is th e  cond ition  o f  th e  premises unless he is to ld , 
because he has no r ig h t o f  access to  the  demised 
premises, whereas the  occupier has best means o f 
know ing  o f a n y  w a n t o f re p a ir .’1 L o rd  A tk in so n  
in  th e  case o f M urphy  v . H u rly  spoke in  th e  same 
w ay. H e said (127 L . T . Rep. a t p . 5 4 ; (1922) 
A . C. a t p .  383) : “  These a u tho ritie s , I  th in k , 
establish  th a t  th e  d u ty  o f  the  te n a n t to  g ive notice 
springs fro m  th e  special know ledge o f th e  need o f 
repa irs  w h ich  h is  occupancy o f th e  demised premises 
is  presumed to  g ive  h im , coupled w ith  the  state o f 
ignorance o f  th a t  need in  w h ich  th e  absence o f 
such occupancy is presumed to  leave th e  la n d lo rd .”

A p p ly in g  those p rinc ip les  to  th is  case, i t  seems 
to  me th a t  on th e  facts as sta ted  in  th e  case, there  
is  to  be presumed a knowledge o f th e  deadweight 
in  th e  hands o f th e  owners o f  the  vessel, b u t  th a t  
the re  is no reason to  presume a n y th in g  b u t 
ignorance o f  th e  am oun t o f the  deadw eight, the  
scale upon w h ich  th e  h ire  is to  be fixed , in  the 
m inds o f  th e  charterers, who have n o t, a t th e  tim e  
-of th e  de live ry  o f  th e  vessel, any r ig h t  o r any 
o p p o r tu n ity , unless th e y  specifica lly happen b y  
accident, so to  speak, to  have th e  knowledge 
presented to  th e m  o r come b y  i t ,  to  know  th a t  
w h ich  i t  is essential fo r  th e m  to  know  in  order 
th a t  th e y  m ay  discharge th e ir  ob liga tions o f 
pay ing  h ire  under the  ch a rte r-p a rty . I t  seems 
to  me th a t  th e  p rinc ip le  invoked  b y  th e  charterers 
fro m  th e  cases o f  lan d lo rd  and te n a n t w h ich , as 
m y  L o rd  has said, has been app lied  to  m any o ther 
cases th a n  those o f  land lo rd  and tenan t, m ust 
resu lt here in  a conclusion w h ich  has found  fa vo u r 
b o th  w ith  th e  a rb itra to rs  and w ith  th e  learned judge 
th a t  th is  is one o f those cases where th e  special 
know ledge m ust be presumed to  be w ith  the 
owners and n o t w ith  th e  charterers. I  agree, 
the re fo re , th a t  th is  appeal fa ils .

M acKinnon, LJ.— I  agree.
Appeal dismissed.

Solicitors fo r the appe llants : Ince, Roscoe, 
Wilson, and Glover, agents fo r Allen P ratt and 
Geldard, Cardiff.

Solicitors fo r the respondents : Thomas Cooper 
and Co.

HIGH COURT OF JUSTICE.

K I N G ’S B E N C H  D IV IS IO N .

Tuesday, October 18, 1938.

(B e fo re  Branson, J .)

Reardon Smith Line Limited v. East Asiatic 
Company Lim ited, (a)

Charter-party— Construction— D u ty  o f charterers 
■—Exception fo r  obstructions— Berths requi
sitioned by Government.

A  charter-party provided fo r  the payment o f 
demurrage i f  the lay-days were exceeded, and  
that time lost by reason o f obstructions beyond 
the control o f the charterers should not be 
counted.

On a rr iv a l at the loading port, the chartered ship  
was unable to berth fo r  some days owing to the 
Government having requisitioned a ll available 
berths fo r  m ilita ry  purposes.

Held, that the time so lost was due to an obstruc
tion  beyond the control o f the charterers and  
m ust be omitted in  calculating whether the lay
days had been exceeded.

L e o n is  S te a m sh ip  C o m p a n y  L im ite d  v. R a n k  
(Joseph) L im ite d  (N o . 2 ) (11 Asp. M a r.  
Law  Cos. 1 4 2 ; 99 L . T . Rep. 513 ; (1908) 
1 K .  B . 499) applied.

Case stated by an umpire in an arbitration arising 
out of the construction of a charter-party.

The ch a rte r-p a rty , w h ich  was dated the  18th 
September, 1937, p rov ided  th a t  th e  vessel should 
proceed to  D a iren  and there  load a cargo and 
ca rry  i t  to  European ports . The re levan t clauses 
were as fo llow s : “  7. Charterers to  be a llow ed one 
lay -day  (Sundays and gazetted ho lidays excepted) 
fo r  every 600 tons fo r load ing th e  steamer a t p o rt 
o f loading. Lay-days a t  p o rt o f load ing to  be 
w eather w o rk in g  days, and to  commence tw e n ty - 
fo u r hours a fte r th e  steamer is dunnaged, m atted , 
and a ll hatches are ready fo r  cargo, w hether in  
b e rth  o r no t, and o f the  cap ta in  hav ing  g iven 
w r itte n  notice  (w ith in  business hours 10 a.m. to  
5 p .m ., Saturdays 10 a.m. to  2 p .m .) to  th a t  effect 
to  charterers o r th e ir  agents.”  “  11. A n y  tim e  lost 
a t  p o rt o r po rts  o f load ing and discharg ing th rough  
rio ts , de ten tion  b y  ice, tim e  occupied sh ift in g  po rts  
o r berths and tim e  lo s t b y  in a b il ity  o f steamer to  
load and discharge as above n o t to  coun t as la y 
days. I f  th e  cargo cannot be loaded b y  reason o f 
r io ts , c iv i l  com m otions, o r o f a s tr ike  o r lock-ou t 
o f any class o f w orkm en essential to  the  load ing o f 
th e  cargo . . .  o r b y  reason o f obstructions o r 
stoppages beyond the  co n tro l o f th e  charterers on 
th e  ra ilw ays feeding the  p o rt o r po rts  o f load ing 
o r in  tra n s it  o r in  th e  docks o r o th e r load ing 
places, o r i f  th e  cargo cannot be discharged b y  
reason o f r io ts , c iv i l  com m otions, or. o f a s tr ike  o r 
lo ck -ou t o f any class o f w orkm en essential to  the  
discharge, th e  tim e  fo r  load ing o r d ischarging as 
th e  case m ay be sha ll n o t coun t d u rin g  the  con
tinuance o f such causes. . . .”  “  15. The lay-days
a t p o r t  o f load ing  n o t to  commence before the  
20 th  O ctober n e x t ensuing unless charterers w ish

(o) Reported by V. R. A ronson, Esq., Barrister-at-Law.
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to  begin sooner, and i f  steamer be n o t a rr ive d  a t 
her load ing b e rth  a t p o rt o f load ing (charterers 
undertak ing  to  p rov ide  an ava ilab le  b e rth  as soon 
as requ ired) o r a lthough  a rrived  be n o t in  every 
w ay f it te d  fo r  cargo and (or) ready fo r  same (as 
per clause 7) on or before noon o f th e  10 th  N ovem 
ber n e x t ensuing . . . charterers to  have the  
op tion  o f cancelling o r m a in ta in in g  th is  charte r. . .  ”

The question in  d ispute  was w hether the  ob liga
t io n  to  load, w hether in  b e rth  o r no t, imposed b y  
clause 7, and the  charterers’ und erta k in g  to  
p rov ide  a be rth , contained in  clause 15, were 
absolute ob ligations, o r w hether th e y  were m odified 
b y  the  exception contained in  clause 7 w ith  regard 
to  obstructions. The vessel a rr ived  a t D a iren  on 
the  27 th  October, and gave notice  o f readiness to  
load on th e  n ex t day. O w ing to  the  G overnm ent 
hav ing  requ is itioned  berths in  th e  p o rt fo r  the  
land ing  o f troops, no b e rth  was vacan t u n t i l  the  
10th N ovem ber. The vessel berthed on th a t  day, 
b u t  was sent away fro m  th e  b e rth  fo r  the  same 
reason on th e  11th N ovem ber, and d id  n o t ob ta in  
ano ther t i l l  the  15th N ovem ber. In  th e  resu lt the  
to ta l load ing  tim e  was exceeded, and th e  owners 
cla im ed demurrage. I f  th e  periods d u rin g  w h ich  
no b e rth  was ava ilab le  were excluded, the  lay-days 
had n o t been exceeded. The um p ire  held th a t  
those periods ought to  be excluded, and made an 
aw ard in  fa vo u r o f the  charterers.

A . A .  Mocatta fo r  th e  appellants.

W. L . M cN a ir  fo r  th e  respondents.

Branson, J.— The c la im ants ’ ship, th e  Santa 
Clara Valley, was chartered to  the  respondents b y  
a ch a rte r-p a rty  dated the  18th September, 1937, to  
proceed to  D a iren  o r R ash in , as ordered b y  the 
charterers, and there  to  load a cargo o f soya beans. 
She w en t to  the  p o rt o f D a iren, and, when she 
a rrive d  there , she found  th a t,  ow ing to  certa in  
G overnm ent req u is itio n in g  o f ships, and o f quay 
space, there  was no b e rth  where she could go to  
load her cargo. F irs t  o f a ll, she was k e p t w a itin g  
fo r  a day o r tw o  before she could go alongside, and, 
hav ing  go t alongside, a t a subsequent period she 
was ordered aw ay fro m  th e  b e rth  b y  th e  G overn
m en t au tho ritie s , and was unable to  re tu rn  fo r 
ano ther period  o f days. In  the  circumstances, the  
c la im ants cla im ed demurrage, w h ich  the  respond
ents declined to  pay. Since the  ch a rte r-p a rty  
contained an a rb itra tio n  clause, th e  m a tte r  was 
a rb itra te d , and I  am  now dea ling w ith  th e  special 
case sta ted b y  th e  um pire  ra is ing  a question o f 
construc tion  upon the  cha rte r-p a rty .

The p o in t lies in  a ve ry  sm all compass. Clause 7 
o f  th e  ch a rte r-p a rty  reads as fo llows : “  Charterers 
to  be allowed one la y -da y  (Sundays and gazetted 
ho lidays excepted) fo r  every 600 tons fo r  load ing 
th e  steamer a t p o rt o f loading. Lay-days a t p o rt 
o f load ing to  be w eather w o rk in g  days and to  
commence tw e n ty -fo u r hours a fte r th e  steamer is 
dunnaged, m atted , and a ll hatches are ready fo r  
cargo, w hether in  b e rth  o r no t, and o f th e  cap ta in  
hav ing  g iven w r it te n  notice  (w ith in  business hours 
10 a.m. to  5 p .m . ; Saturdays 10 a.m . to  2 p .m .) 
to  th a t  effect to  charterers o r th e ir  agents.”

Then clause 11, w h ich  is the  one re lied  upon b y  
th e  charterers, reads as fo llow s : “  A n y  tim e  los t 
a t p o rt o r po rts  o f load ing and d ischarg ing th rough  
rio ts , de ten tion  b y  ice, t im e  occupied sh iftin g  
po rts  o r berths and tim e  los t b y  in a b il ity  o f steamer 
to  load and discharge as above n o t to  coun t as 
lay-days. I f  the  cargo cannot be loaded b y  reason 
o f  rio ts , c iv il com m otions . . .  o r b y  reason o f 
obstructions o r stoppages beyond th e  co n tro l o f

the  charterers on the  ra ilw ays feeding th e  p o rt o r 
po rts  o f load ing o r in  tra n s it  o r in  th e  docks or 
o th e r load ing places . . . the  tim e  fo r  load ing 
. . . sha ll n o t coun t d u rin g  th e  continuance o f 
such causes. . . .  In  th e  case o f any delay b y  
reason o f  th e  before-m entioned causes no c la im  fo r 
damages o r demurrage shall be made b y  the  
charterers, receivers o f th e  cargo, o r owners o f th e  
steamer. F o r the  purpose, however, o f se ttling  
d ispa tch  m oney accounts any tim e  los t b y  th e  
steamer a t  load ing and (or) d ischarg ing p o rt o r  
po rts  th ro u g h  any o f th e  above causes sha ll 
be counted as tim e  used in  load ing  and (or) 
d ischarg ing.”

W h a t is said b y  the  charterers is th a t  th e  state 
o f a ffa irs found  b y  th e  um pire  to  have existed 
w ith in  the  p o rt am ounted to  “  obstructions in  the  
docks o r o the r load ing places,”  and th a t  i t  conse
q u e n tly  prevented th e  tim e  fro m  run n in g  against 
them . The case finds th a t  the  de lay in  the  com
mencem ent o f th e  load ing  arose as a consequence 
o f the  charterers n o t being able to  o b ta in  a berth , 
because u n t i l  the  10 th  N ovem ber a ll th e  berths 
ava ilab le  fo r  vessels n o t em ployed b y  th e  G overn
m en t were occupied b y  o the r m ercan tile  vessels, 
w h ich  were e n tit le d  to  be loaded o r discharged 
before the  Santa Clara Valley. The reason fo r  th is  
congestion o f vessels was th a t  the  a u tho ritie s  had 
requ is itioned  fo r  th e  discharge o f ships ca rry ing  
troops and m ilita ry  stores a num ber o f berths 
n o rm a lly  ava ilab le  fo r  m ercan tile  vessels, thus 
reducing the  num ber o f berths ava ilab le  fo r  
m ercantile  vessels, w h ich  were there fore  obliged 
to  w a it  longer fo r  a b e rth  th a n  th e y  otherw ise 
w ou ld  have been, and the  charterers say th a t  th a t 
am ounted to  an obs tru c tio n  w ith in  th e  m eaning 
o f clause 11.

In  upho ld ing  th a t  con ten tion , th e  um pire  
referred to  Leonis Steamship Company Lim ited  v . 
Rank (Joseph) Lim ited (No. 2) (11 Asp. Mar. 
La w  Cas. 142 ; 99 L . T . R ep. 513 ; (1908) 1 K . B . 
499). T h a t case re la ted  to  a s im ila r question 
a ris ing  upon a clause in  a ch a rte r-p a rty  w hich, 
though  n o t ve rb a tim  th e  same as th e  one w ith  
w h ich  I  have to  deal, seems to  me to  be so essenti
a lly  s im ila r in  a ll its  m a te ria l pa rts  th a t  th e  con
s truc tio n  placed b y  th e  co u rt upon th e  charter- 
p a rty  in  th a t  case ought, in  m y  v iew , to  b in d  me 
in  decid ing th e  construc tion  to  be p u t upon the 
c h a rte r-p a rty  in  th is  case. Clause 39 in  the 
c h a rte r-p a rty  in  th a t  case p rov ided  as fo llo w s : 
“  I f  th e  cargo cannot be loaded b y  reason o f rio ts  
. . .  o r th ro u g h  obstructions on th e  ra ilw ays or 
in  th e  docks o r o th e r load ing  places beyond the 
co n tro l o f charterers, th e  tim e  los t n o t to  be counted 
as p a rt o f th e  lay-days.”  I t  was decided b y  
B igham , J .,  as he then  was, th a t  th a t  clause 
relieved th e  charterers fro m  l ia b il i ty  in  th a t  case, 
the  de lay hav ing  arisen ow ing to  th e  fa c t th a t  the 
berths w h ich  m ig h t otherw ise have been availab le 
to  th e  Leonis were occupied b y  o the r ships, so 
th a t  th e  charterers were there fore  unable to  p u t 
th e ir  goods on board. I  do n o t th in k  th a t  i t  is 
necessary fo r  me to  re fe r in  d e ta il to  the  judg m e n t 
o f B igham , J ., no r to  the  judgm ents o f the  C ourt 
o f Appeal. Vaughan W illiam s  and B uck ley , L .J J -  
b o th  agreed w ith  th e  cons truc tion  p u t upon 
clause 39 b y  B igham , J ., and F le tche r-M ou lton , 
L .J .,  w ith o u t d issenting from  th a t  construction, 
based h is decision upon ano ther p o in t w h ich  was 
taken.

The s itu a tio n  th e n  is th a t ,  unless there  be some 
m a te ria l d ifference between th e  language o f th is  
ch a rte r-p a rty  and th e  language o f the  charter- 
p a r ty  in  th a t  case, I  am  bound to  p u t  upon the
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words in  th is  ch a rte r-pa rty , w h ich  are the  same, 
the  same construction  as th a t  w h ich  th e  courts 
p u t upon the  words in  the  ch a rte r-p a rty  in  the 
Leonis case (sup.).

M r. M oca tta  a ttem pts  to  d iffe ren tia te  the  tw o  
cases b y  reference to  tw o  o ther clauses in  th is  
cha rte r-p a rty . H e relies, f irs t o f a ll, upon the 
fa c t th a t  in  clause 7 there  are the  words “  w hether 
in  b e rth  o r n o t,”  and he says th a t  th a t  shows th a t 
the  fin d in g  o f a b e rth  is made a m a tte r en tire ly  
fo r the charterer. To m y  m ind , th a t  clause can 
have no e ffect upon the  construc tion  to  be p u t 
upon the exceptions in  clause 11. A l l  th a t  th a t 
clause is do ing is to  ind ica te  the  tim e  a t w h ich  a 
notice o f readiness shall be g iven in  order to  f ix  
when the  lay-days shall commence to  run , and w ha t 
i t  is saying is th a t  th a t  notice m ay be given w hether 
the ship is in  b e rth  or no t. The existence o f th a t 
clause cannot, to  m y  m ind , have any effect in  
enabling me to  p u t upon the  exceptions clause any 
construc tion  d iffe ren t from  th a t  w h ich  was adopted 
in  Leonis Steamship Company Lim ited  v . Rank 
(Joseph) Lim ited (No. 2) (sup.).

The o ther p o in t w h ich  M r. M oca tta  urges is on 
clause 15 o f the  ch a rte r-p a rty , w h ich  provides th a t  
the lay-days a t the  p o rt o f load ing are Dot to  
commence before the  20 th  O ctober unless the  
charterers w ish to  begin sooner. Clause 15 con
tinues : “  . . . and i f  the  steamer be n o t a rrived  
a t her loading be rth  a t p o rt o f load ing (charterers 
undertak ing  to  p rov ide  an ava ilab le  b e rth  as soon 
as requ ired), o r a lthough a rrived  be n o t in  every 
w ay f it te d  fo r cargo (as per clause 1) and (or) ready 
fo r same (as per clause 7) on o r before noon o f the 
10th N ovem ber [then  the  charterers are to  have 
an op tion  fo r  cance lling ].”  M r. M oca tta  seeks to  
use the  expression in  th a t  clause, “  charterers 
undertak ing  to  p rov ide  an ava ilab le  berth -as soon 
as requ ired ,”  as though  i t  app lied to  the  charter- 
p a rty  genera lly. In  m y  view , those words are ap t 
jn  the  con tex t in  w h ich  th e y  occur, and th e y  f i t  
in to  clause 15, where the  question w h ich  is being 
dea lt w ith  is the tim e  a t w h ich  a r ig h t  to  cancel 
shall arise in  the  charterers. A lso, o f course, the 
ch a rte r-p a rty  ve ry  reasonably provides th a t,  before 
a r ig h t to  cancella tion can arise in  the  charterers, 
the charterers m ust have p rov ided  an availab le 
be rth  in to  w h ich  the  ship could go. I  th in k  th a t  
i t  w ou ld  be g iv in g  ve ry  undue effect to  those words 
to  take  them  o u t o f the  co n tex t in  w h ich  th e y  
appear and to  tre a t them  as im p o rtin g  a general 
ob liga tion  upon the  charterers a t a ll events to  
prov ide  a be rth . Th is  is c learly  n o t w h a t the 
cha rte r-p a rty  means, and w ou ld , as i t  seems to  
me, w ipe o u t a ll the  exceptions in  clause 11, w h a t
ever construc tion  is p u t  upon them , i f  i t  were a 
correct in te rp re ta tio n  o f the  ch a rte r-p a rty . F o r 
these reasons, I  th in k  th a t  the  aw ard should be 
affirm ed, and the  charterers are to  have the  costs 
° f  the  a rgum ent. Appeal dismissed.

Solic ito rs fo r the  appellants, Holman, Fenwick, 
and W ithin.

S olic ito rs fo r  the  respondents, Thomas Cooper 
and Co.

jmtpme Court of |utocature.
— ♦ —

COURT OF APPEAL.

October 31 and November 1, 1938.

(B e fo re  Slesser, Finlay a n d  Goddard, L .J J . )

The  A ra n tzazu  M e n d i. (a)

[T h is  decision was a ffirm ed b y  the  House o f L o rds  
on 23rd Februa ry , 19341.— E d .J 
A ppea l by the Republican Government o f S pa in  

fro m  the judgm ent o f B u c k n ill, J .  (ante, p .  224) 
delivered in  the Probate, Divorce and A d m ira lty  
D iv is io n  on the 17 th June, 1938, on a motion 
on behalf o f the N a tio n a lis t Government o f 
S pa in  to set aside the w r it  in  re m  issued by 
the Republican Government o f S pa in  on the 
13 th A p r i l ,  1938, to have the possession o f the 
steamship A ra n tz a z u  M e n d i adjudged to them 
and also to set aside the subsequent arrest o f 
that vessel.

B y  the unanim ous decision o f the Court o f Appea l, 
the appeal was dismissed, but leave was given  
to appeal to the House o f Lords. The ju d g 
ments o f Slesser, F in la y  and Goddard, L .J J .  
appear hereunder. I n  the course o f Goddard, 
L .J . 's  judgm ent, reference was made to the 
decision o f the Court o f A ppea l in  H a ile  
Selassie v. C able a n d  W ire le ss  L im ite d  
(159 L . T . Rep. 385 ; (1938) Ch. 182 ( C .A .)).

G. St. C. Pilcher, K .C ., Owen L . Bateson, and 
John G. Foster fo r the appellants, the  R epublican 
G overnm ent o f Spain.

S ir Robert Aske, K .C ., J. V. Naisby, and R. Vails 
fo r  the  respondents, the  N a tio n a lis t G overnm ent 
o f Spain.

Slesser, L.J.— This is an appeal fro m  a decision 
o f B u c k n ill, J., a ris ing o u t o f a m otion , w h ich  in  
its e lf is consequent upon a c la im  made b y  the 
p la in tiffs , the G overnm ent o f the  R epub lic  o f 
Spain, to  have possession o f a certa in  steamship 
called the Arantzazu Mendi ad judged to  them .

As freq u e n tly  is the  case, and ought to  be the 
case according to  the practice, in  appropria te  
circumstances, the  w r it  should be d irected to  
persons in terested in  the  ship. As the  learned 
judge said, the  w r it  in th is  action is n o t in  p roper 
fo rm  according to  O rder X I I . ,  ru le  24, w h ich  provides 
th a t any person n o t named in  the w r it  m ay in te r 
vene and appear on f ilin g  an a ffid a v it showing 
th a t  he is in terested in  the  res. B u t i t  is said here 
th a t  the  defendants, the  N a tio n a lis t G overnm ent 
o f Spain, as th e y  are called, have entered an 
appearance co n d itio na lly  and are parties in terested 
in  the  res, and the  learned judge te lls  us th a t  he 
has dea lt w ith  the  case on th e  foo ting  th a t  the 
defendants, the  N a tio n a lis t G overnm ent o f  Spain, 
have entered an appearance as in terveners and are 
parties in terested in  the res.

The N a tio n a lis t G overnm ent o f Spain having  
so entered a cond itiona l appearance, m oved the 
cou rt fo r an order th a t  the w r it  and a ll subsequent 
proceedings in  th is  action and the  arrest o f the 
steamship Arantzazu Mendi be set aside on the  
fo llow ing  grounds : F irs t ly , “  This action im pleads

(a) Reported by  J . A . P e t r ie , Esq., Barris ter-a t-Law .
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a fore ign sovereign State, nam ely, th e  N a tio n a lis t 
G overnm ent o f Spain. The said G overnm ent is 
u n w illin g  to  subm it to  the  ju r is d ic tio n  o f th is  
honourable co u rt.”  Secondly, “  The said steam 
ship is in  th e  possession o f the  said G overnm ent 
b y  its  d u ly  authorised agents.”  T h ird ly , “  The 
said G overnm ent is, and a t  a ll m a te ria l tim es was, 
e n title d  to  possession o f the  said steam ship.”  
F o u rth ly , “  The d ispute  in  th is  action is between 
tw o  sovereign States and the co u rt has no ju r is 
d ic tio n , or, a lte rn a tive ly , w il l n o t exercise its  
ju r is d ic tio n , to  decide the  same.”  F if th ly ,  “  A  
c la im  to  th e  said steamship is being made b y  a 
fore ign sovereign State and th e  co u rt has no 
ju r is d ic tio n , or, a lte rn a tive ly , w il l  n o t exercise 
its  ju r is d ic tio n , to  decide the  v a lid ity  o f the  said 
c la im .”

The learned judge acceded to  the  argum ent 
raised b y  the N a tio n a lis t G overnm ent o f Spain, and 
in  the  resu lt he made an order, as th e y  prayed, 
to  say th a t  th e  arrest o f the  ship was continued 
u n t i l  th is  appeal was determ ined. The question 
is w hether in  so do ing the  learned judge was rig h t.

The f irs t  question w h ich  arises in  th is  case is 
w hether the  N a tio n a lis t G overnm ent o f  Spain 
is o r is n o t a fore ign sovereign State ; because 
i t  is o n ly  i f  th e y  establish th a t  th e y  are a govern
m ent o f a fore ign sovereign State th a t  the cla im  
w h ich  th e y  make in  th e ir  m o tion  can be founded 
a t  a ll. In  th a t  m a tte r, the  learned judge had 
occasion, accord ing to  the  p roper p ractice , to  
consu lt th e  approp ria te  G overnm ent a u th o r ity , 
nam ely th e  Fore ign Office, to  ascertain w h a t was 
th e  v iew  o f H is  M ajesty  w ith  regard to  th is  
p a rtic u la r  S tate, and fo r  th a t  purpose a question 
was addressed, lay d irec tion  o f the  learned judge, 
to  the  Fore ign Office— or, more s tr ic t ly ,  the  
Secretary o f S tate fo r  Fore ign  A ffa irs— to  ascertain 
the  w il l  o f H is  M ajesty. In  certa in  o f th e  cases 
w h ich  have been c ited  to  us, and in  the  argum ent, 
th e  phrase has loosely been used th a t  th e  G overn
m ent, o r the  Fore ign Office, o r th e  Secretary o f 
S ta te  fo r  Fore ign A ffa irs , recognises o r does no t 
recognise w h a t is alleged to  be a fore ign governm ent, 
b u t  i t  is, o f course, clear th a t  th e  recogn ition  rests 
w ith  H is  M ajesty  and H is  M a jesty  alone, and the  
G overnm ent is m ere ly  an ins tru m e n t, a proper 
ins tru m e n t, o f th e  w il l  and th e  in te n tio n  o f H is  
M a jesty  the  K in g .

In  th is  case th e  question was raised w hether the 
N a tio n a lis t G overnm ent o f Spain is recognised b y  
H is  M a jes ty ’s G overnm ent as a fore ign sovereign 
State. The more correct co n s titu tio n a l question 
w ou ld  have been : W he ther th e  N a tio n a lis t 
G overnm ent o f  Spain is recognised b y  H is  M ajesty  
as a fore ign  sovereign State. H ow ever, th a t  does 
n o t im peach th e  v a lid ity  o f th e  answer w h ich  was 
received b y  the Fore ign Office— w h ich  I  regre t 
fe ll in to  th e  same e v il p ractice— and w h ich  is : 
“  (1) H is  M a jes ty ’s G overnm ent recognises Spain 
as a fore ign sovereign State. (2) H is  M a jes ty ’s 
G overnm ent recognises th e  G overnm ent o f the 
Spanish R epub lic  now  hav ing  its  seat in  Barcelona 
as th e  de ju re  G overnm ent o f  Spain. (3) N o  
G overnm ent o ther th a n  th a t  re fe rred  to  in  the  
preceding sub-paragraph is recognised b y  H is  
M a jesty ’s G overnm ent as the  de ju re  G overnm ent 
o f  Spain o r any p a rt thereof. (4) The  N a tio n a lis t 
G overnm ent o f Spain is a G overnm ent in  con flic t 
w ith  th e  G overnm ent o f  th e  Spanish R epub lic  
established a t Barcelona. I t  cla im s to  be the  
G overnm ent o f Spain and is seeking to  ove rth row  
th e  G overnm ent o f the  Spanish R epub lic  and to  
establish its  a u th o r ity  over th e  whole o f Spain. 
(5) H is  M a jes ty ’s G overnm ent recognises the  
N a tio n a lis t G overnm ent as a G overnm ent w h ich

a t present exercises de facto a d m in is tra tive  con tro l 
over th e  la rger p o rtio n  o f Spain. (6) H is  M a jesty ’s 
G overnm ent recognises th a t  the  N a tio n a lis t 
G overnm ent now exercises effective adm in is tra tive  
co n tro l over a ll th e  Basque Provinces o f  Spain.
(7) H is  M a jesty ’s G overnm ent has n o t accorded 
any o the r recogn ition  to  th e  N a tio n a lis t G overn
m ent. (8) The N a tio n a lis t G overnm ent is n o t a 
G overnm ent subord inate  to  any o ther G overnm ent 
in  Spain.”

N ow , fro m  these answers i t  is clear, f irs t, th a t 
H is  M ajesty  recognises the  R epub lican  G overnm ent 
o f Spain as th e  de ju re  governm ent o f the  whole 
state. Y e t i t  is equa lly  clear th a t  H is  M a jes ty ’s 
G overnm ent recognises, f irs t, th a t  the  N a tio n a lis t 
adm in is tra tio n — i f  I  m ay use a neu tra l w ord—  
is a governm ent. Secondly, th e y  recognise th a t  
i t  is a governm ent n o t subord inate  to  any o ther 
governm ent in  Spain ; and, th ird ly ,  th e y  recognise 
th a t  i t  now  exercises effective ad m in is tra tive  
con tro l over a ll the  Basque Provinces o f Spain ; 
an answer w h ich  is im p o rta n t in  th e  present case, 
in  th a t  the  ship w h ich  is here to  be considered was 
registered in  the  p o rt o f B ilbao , w h ich  is w ith in  
the  Basque Provinces o f Spain.

In  m y  op in ion , hav ing  regard to  those answers, 
i t  is clear on the  a u tho ritie s  th a t  the  answers 
requ ire  th is  co u rt to  say th a t  H is  M ajesty  has 
recognised th e  N a tio n a lis t G overnm ent o f Spain 
as th e  G overnm ent o f  a fore ign sovereign State. 
W ha tever doubts m ig h t fo rm e rly  have existed 
on th is  head were determ ined so fa r  as th is  cou rt 
is concerned b y  th e  case o f Luther v . Sagor (125 
L .  T . Rep. 705 ; (1921) 3 K . B . 532). There i t  was 
he ld  th a t  where a fo re ign  governm ent has o n ly  been 
recognised de ju re  o r de facto the  co u rt w il l  n o t 
inqu ire  in to  th e  v a lid ity  o f  its  acts.

I t  is true , as M r. P ilche r said, th a t  the  ac tua l 
question under consideration was d iffe re n t from  
the one in  th e  present case, b u t  there  are passages 
in  th e  judg m e n t w h ich  m ake i t  q u ite  clear to  m y  
m in d  th a t  th is  cou rt, on the  p rinc ip les  there  la id  
down, w ou ld , on the  answers here g iven and there 
given, have regarded a governm ent de facto as a 
fore ign sovereign State. Thus, a t  p . 543, Bankes, 
L .J . says : “  W heaton  quo ting  fro m  Mountague
B erna rd  states th e  d is tin c tio n  between a de jure  
and a de facto governm ent thus : ‘ A  de ju re  govern
m en t is one w h ich , in  th e  op in ion  o f th e  person 
using th e  phrase, ought to  possess th e  powers of 
sovere ignty, though  a t th e  tim e  i t  m ay be deprived 
o f them . A  de facto governm ent is one w h ich  is 
rea lly  in  possession o f them , a lthough  the  possession 
m ay be w rong fu l o r precarious.’ ”  W a rrin g to n , L . J>> 
a t p. 551, says th is  : “  In  fa c t I  ra th e r th in k  a 
de ju re  governm ent in  in te rn a tio n a l law  means 
4 one w hich, in  th e  op in ion  o f th e  person using the 
phrase, ought to  possess the  powers o f sove re ign ty  
though  a t th e  tim e  i t  m ay be deprived  o f them  ;
— quo ting  a s im ila r passage to  th a t  m entioned by 
L o rd  Bankes— “  w h ile  a de facto governm ent is one 
w h ich  is 4 re a lly  in  possession o f them , a lthough 
th e  possession m ay be w ro ng fu l o r precarious. 
A n d  S cru tton , L .J . says, a t p . 557 : “  I t  m ay wen 
be a question when f irs t  th e  s trugg ling  body 
a tta ine d  such pow er th a t  i t  was a governm ent 
de facto, and over w h a t area, and th a t  you  canno 
answer th a t  question b y  know ing  th a t  some year® 
la te r the  Sovereign recognised i t  as the  govemmen 
de facto over a p a rtic u la r area. W hen th a t  question 
is to  be answered, th e  courts  m ust ask the  Sovereign 
fo r  in fo rm a tio n .”

I  do n o t understand M r. P ilche r in  general t  
d ispute  th a t  decision, th a t  a governm ent held 01 
H is  M a jes ty  to  be a governm ent de facto should D 
regarded as a sovereign State fo r  th e  purposes 0
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in te rn a tio n a l law  w h ich  here appear to  be con
sidered. H is  argum ent, as I  understand i t ,  is 
ra th e r th is  : T h a t Spain being trea ted  b o th  in  the 
question and in  th e  answer as one u n it ,  and in  the  
present case there  being a s ta tem ent fro m  the 
com petent a u th o r ity  th a t  de ju re  Spain is one u n it, 
there  is no com plem entary s ta tem ent th a t  the 
whole o f Spain as such is de facto in  th e  possession 
o f the  N a tio n a lis t G overnm ent ; and he is qu ite  
r ig h t in  saying th a t  no such p o in t arises in  the 
case o f Luther v . Sagor, because there  i t  was con
ceded th a t  th e  whole o f Russia— w hich  was the  
co u n try  there  to  be considered— was de facto in  
the effective a d m in is tra tio n  o f the  Soviet R epublic . 
B u t  there  has been a case in  th is  cou rt, i f  a u th o r ity  
be needed to  deal w ith  th is  m a tte r, the  case o f the 
Banco de Bilbao v . Sancha (159 L .  T . Rep. 369 ; 
(1938) 2 K . B . D iv . a t p. 176), where the  cou rt 
had to  consider the  de facto governm ent o f N a tio n a lis t 
Spain, w h ich  a t th a t  tim e  as now, though  the 
boundaries m ay  have been d iffe ren t in  ex tent, 
Was y e t a de facto ad m in is tra tio n  over o n ly  a 
p o rtio n  o f the  whole o f Spain ; and there , as I  
read th e ir  Lordsh ips ’ judgm ents, a lb e it th e y  
are considering a d iffe ren t m a tte r, th e y  d id  
in  te rm s a pp ly  the  p rinc ip les o f th e  case o f 
Luther v . Sagor. T h a t is to  be found  in  th e  rep o rt 
o f th e  case o f th e  Banco de Bilbao v . Sancha (1938 ; 
2 K .  B . D iv . a t p. 195), where Ciauson, L .J .,  
s ta ting  the  op in ion  o f the  whole cou rt, said : “ So 
fa r, a t  a ll events, as th is  co u rt is concerned, th is  
question ” — nam ely, w hether H is  M a jes ty ’s G overn
m ent recognise the  Spanish R epublican G overn
m ent w ith  its  seat in  Valencia  o r Barcelona as the 

ju re  governm ent o f the  whole o f Spain, b u t  a t 
the same tim e  recognise the  insurgent governm ent 
° f  General F ranco as the  governm ent de facto o f 
the area in  w h ich  B ilba o  is s ituate— “  seems to  be 
settled b y  the  p rinc ip les la id  down in  decisions o f 
th is  co u rt in  Luther v . Sagor.”  E ven  i f  there  was 
no a u th o r ity  to  th a t  effect, I  should m yse lf u n 
h es ita ting ly  take  th e  v iew  th a t  once i t  is found  as 
a fa c t w ith in  certa in  boundaries, w ha tever th e y  
m ay be— and here we are to ld  th e y  a t  least include 
the whole o f th e  Basque Provinces— there  was a 
de facto governm ent, the  mere fa c t th a t  there  was 
•m other governm ent, c la im ing  to  be the  de ju re  
governm ent, in  th a t  area, in  th e  u n it  w h ich  is 
nailed Spain, i f  i t  be a u n it ,  w ou ld  n o t deprive  the 
oourt o f the  d u ty  o f find ing , on th a t  statem ent, 
fh a t th a t  de facto governm ent— w hich  po in ts  to  
some o rde rly  and organised in s t itu t io n — are so 
organised in  th a t  area, a lthough  flu c tu a tin g , as to  
Possess the  powers o f a State.

In  those circumstances I  th in k  th a t  i t  is a proper 
nonelusion th a t  th e  Spanish N a tio n a lis t Govern- 
ment has been recognised b y  H is  M a jes ty  de facto, 
*md m ust be regarded b y  th e  co u rt as a sovereign 
■’lu te .

I t  has been said b y  M r. P ilcher, who has argued 
tb is  case w ith  great v ig o u r and lu c id ity ,  th a t  there 
i»ay be some re la tio n  between the  accord ing o f 

e lligerent  r ig h ts  and th e  recogn ition  o f a sovereign 
rate. I  am  unable to  see the  necessary connection 
etween th e  tw o  m atte rs. I t  is q u ite  tru e , as 
Ppenheim says— no d o u b t o the r a u tho ritie s  are 

0 the  same effect— th a t th e  mere fa c t th a t  insu r
a n ts  are recognised as a be llige ren t power w ill 

necessarily o f its e lf compel th e  co u rt to  recog- 
A Se, I ^ ose insurgents as a sovereign fore ign  State.

s he says : “  Between th e  recogn ition  o f a be lli- 
p^rent  pow er and th e  recogn ition  o f a p a rt o f a 

U n try  as a new State there  is a broad g u lf.”  
n fm t  in  th is  case w hether there  is such a g u lf  or 

t  is beside the  p o in t. W e have no in fo rm a tio n  
ethe r there  be o r there n o t be be lligerent r igh ts

accorded to  General F ranco ’s G overnm ent. I  w i l l  
assume fo r th e  purpose o f th is  case, though  I  am 
d o u b tfu l abou t i t ,  th a t  we can take  ju d ic ia l notice 
o f th a t  fac t. T h a t is n o t a question we are here to  
consider. I t  m ay  be th a t  th e  mere fa c t o f according 
be llige ren t r ig h ts  does n o t cons titu te  a governm ent 
exercising sovereign r igh ts  a State. H ere we are 
in fo rm ed, w ith o u t any reference to  be llige ren t 
r igh ts , th a t  H is  M a jesty  does recognise th e  G overn
m ent— again I  ca ll a tte n tio n  to  the  w ord  “  govern
m en t ” — o f N a tio n a lis t Spain as an independent 
body exercising effective a d m in is tra tive  co n tro l 
w ith in  its  own area.

In  those circumstances, M r. P ilche r is d riven  to  
his second argum ent, w h ich, I  w il l  a d m it, has 
afforded me considerably m ore d iff ic u lty  th a n  his 
f irs t one. Assum ing th a t  th e  N a tio n a lis t G overn
m ent is the G overnm ent o f a sovereign S tate, has 
i t  been shown here th a t th is  ac tion  is ca lcu lated 
so to  im plead them  th a t  th e y  can ob jec t to  the 
ju r is d ic tio n  o f th e  co u rt ? On th a t  m a tte r  i t  is 
necessary to  en ter to  some e x te n t in to  th e  h is to ry  
o f  th is  case. The ship, the  Arantzazu M endi, was a 
ship, the  p ro p e rty  o f a p riv a te  com pany registered 
a t the  p o rt o f B ilbao , and on th e  28 th  June, 1937, 
she then  n o t being in  Spanish waters, was 
requ is itioned  b y  th e  R epub lican  G overnm ent, and 
the  effect o f th a t  requ is ition  was n o rm a lly  to  
requ ire  th a t  the  owner should so fa r  as th e  con tro l 
and destina tion  and d isposition  o f th e  a ffa ir o f 
the  ship are concerned— I  am  speaking genera lly—  
ho ld  the  ship under the  d isposition  o f th a t  G overn
m ent. I t  was n o t a confiscation o f the  ship, b u t 
i t  was, as I  say, a decree o f requ is ition . T h a t was 
the  pos ition  there.

On the  24 th  August, 1937, the  ship hav ing  a rrive d  
w ith in  E ng lish  te r r ito r ia l waters, the  owners issued 
a w r i t  fo r possession and the  ship was accord ing ly  
arrested in  London. T h a t action  in  w h ich  a con
d itio n a l appearance was entered b y  the  G overnm ent 
o f Spain, and b y  th e  R epub lic  o f Spain and b y  the  
sh ipp ing  com pany, was ad journed, and the  p ro 
ceedings were stayed w h ile  ano ther action  was being 
heard in  th e  Chancery D iv is io n , in  w h ich  various 
cla im s persons exercising o r c la im ing  p ro p rie ta ry  
r ig h ts  in  th e  com pany were being considered. 
T h a t Chancery action  was se ttled  in  M arch, 1938 ; 
I  do n o t th in k  the  term s o f the  settlem ent concern 
us here, and on th e  12th A p r il,  accord ing ly , the 
action  in  rem fo r  possession was d iscontinued. 
N o w  before th e  ship was released fro m  arrest the 
R epub lican  G overnm ent issued th e ir  w r it  in  the  
present action. I t  appears th a t  one reason w h y  th e  
ship was n o t released fro m  arrest was th a t  ce rta in  
moneys were owing- to  the  M arshal in  connection 
w ith  th e  custody o f th e  ship. On the  2nd M arch, 
1938, th e  N a tio n a lis t G overnm ent had issued decrees 
— one in  general term s requ is itio n in g  various ships, 
and a specific decree a ffecting  th is  p a rtic u la r  ship. 
The second a rtic le  o f  th a t  decree says : “  The
G overnm ent, b y  means o f th e  approp ria te  decrees 
and in  fu lf ilm e n t o f the  fu n c tio n  w h ich  is defined 
in  the  f irs t a rtic le  ” — w hich  includes a ll vessels 
o f any class and na ture  engaged in  m a ritim e  naviga
tio n  and fish ing, and are entered on the  reg is te r o f  
vessels o f .Spanish ports, and the  lik e — “  w ill assume 
and p u t in t o practice  such possessory and m anageria l 
powers as m ay be expedient fo r the  proper em ploy
m en t and service o f the  vessels requ is itioned  and 
fo r  th e  a tta in m e n t o f the  purposes fo r  w h ich th e y  
were in tended ; a ll th is  w ith o u t pre jud ice  to  r ig h ts  
o f  ownership and to  fa ir  and legal compensation 
to  th e  la w fu l owners o r managers, who w il l  recover 
th e  whole o f th e ir  powers and the  fu ll exercise o f 
the  r ig h ts  w h ich  p e rta in  to  th e m  so scon as the  
e x tia o rd in a ry  circumstances w h ich  g ive rise to  the
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l im ita t io n  the reo f shall disappear.”  I  th in k  on 
th a t  M r. P ilche r was r ig h t when he said th a t  the  
requ is ition  o f the  N a tio n a lis t G overnm ent on the  
2nd M arch d id  n o t p u rp o r t to  be a complete 
e x tin c tio n  o f th e  ownership o f th e  owners o f the  
sh ip , b u t  o n ly  gave such necessary and m anagerial 
powers in  th e  p roper em ploym ent o f  th e  ship being 
requ is itioned  as was sta ted in  the  second a rtic le .

In  those circumstances, on th e  23rd M arch, the 
decree o f the  R epub lican  G overnm ent, w h ich 
had been dated, as I  have said, on the  28 th  June, 
1937, was fo rm a lly  app lied to  the  steamship in  
th is  case ; and on the  5 th  A p r il,  the  ship then  being 
in  th e  custody o f the  M arshal, th e  N a tio n a lis t 
G overnm ent served notice upon th e  m aster o f the 
ship o f th e ir  requ is ition . I t  appears, therefore, 
th a t  b o th  Governm ents have sought to  u tilise  
th e ir  powers to  ob ta in  con tro l o f the  ship. I  
w ou ld  add th a t  b y  an a ffid a v it w h ich  is dated 
th e  6 th  M ay, 1938,“ th e  cap ta in  o f th e  ship says : 
“ On the  5 th  A p r il,  1938, I  was serving on the 
steamship Arantzazu M endi as her m aster in  the 
service o f  th e  Compania N av ie ra  Sota y  Aznar, 
the  owners o f th e  said steamship. On th e  said 
date, I  was served b y  th e  sub-agent o f the  
N a tio n a lis t G overnm ent o f Spain w ith  a notice o f 
requ is ition  b y  th e  said G overnm ent o f the  said 
steamship Arantzazu Mendi, and I  undertook to  
ho ld  the  possession o f th e  said vessel fo r  and on 
beha lf o f th e  said N a tio n a lis t G overnm ent o f Spain. 
Since th e  said date I  have con tinued  on board 
th e  said vessel, and have held and s t i l l  ho ld  th e  same 
sole ly on beha lf o f and a t the  order and d isposition  
o f  the  said N a tio n a lis t G overnm ent, and have n o t 
recognised and do n o t recognise any o ther a u th o r ity  
th a n  the  said G overnm ent. A t  no tim e  since the  
5 th  A p r il,  1938, have I  received any ins truc tions 
o r  com m unications fro m  the  p la in tiffs  in  th is  
ac tion  o r th e ir  representative, ne ithe r do I  
recognise no r acknowledge th e ir  r ig h t to  g ive me 
any ins truc tions .”  A n d  to  th a t  m ust be added 
ano ther sta tem ent, w h ich  is in  the  fo rm  o f an 
a ff id a v it b v  an agent o f the  N a tio n a lis t Governm ent, 
th e  Marques Lu is  M artinez de Y ru jo . I t  is a 
tra n s la tio n . I t  is an e x h ib it fro m  the  Spanish o f 
a  P ro toco l B ook o f P ub lic  Ins trum en ts  kep t a t the 
sub-agency and contains th is  m a tte r. A fte r  rec iting  
th a t  he is th e  sub-agent in  charge o f th e  Consulate- 
General, he says th a t  th e  m anaging d irec to r o f 
th e  com pany w h ich  owned the  ship, th e  N aviera  
Sota y  A znar, declares as fo llow s. Then fo llow s 
the  decla ra tion  o f the  m anaging d irec to r : “  T h a t 
on th e  f i f th  day o f A p r i l  one thousand nine hundred 
and th ir ty -e ig h t he received a n o tifica tion  from  
H is  E xce llency th e  D uke  o f A lba , agent o f the 
Spanish State in  G reat B r ita in , to  the  effect th a t, 
in  pursuance o f th e  Decree-Law dated the  second 
day o f M arch one thousand n ine hundred  and 
th ir ty -e ig h t and the  decree o f the  same date, b o th  
pub lished in  the  O ffic ia l B u lle tin .”  Then fo llow s 
th e  decree, to  w h ich  I  have a lready referred. I  
have a lready referred to  certa in  ships w hich had 
been requ is itioned , in c lud ing  the  ships referred to  
in  th is  case. “  H e declares th a t  he free ly  subm its 
to  w h a t is p rov ided  in  the  said decrees and, in  
the  name o f the  Compania N av ie ra  Sota y  Aznar, 
gives h is consent to  th e  said vessels being requ is i
tioned  a t the  free disposal o f the N a tio n a lis t G overn
m en t o f Spain to  th e  in te n t th a t  i t  m ay make use 
o f  such vessels in  th e  m anner la id  down in  the  said 
decrees.”  N ow , as I  have a lready po in ted  ou t, 
in  the  said decree the  N a tio n a lis t G overnm ent o f 
Spain had sta ted th a t  sub ject to  th e  r igh ts  o f con
tro l and d isposition  w h ich  I  have m entioned ow ner
ship should rem ain  in  the  owners, and th a t  th e y  
m ig h t seek compensation.

[Ct. of App.

On th a t  i t  is said b y  M r. P ilche r th a t  rea lly  in  
th is  case i t  is n o t r ig h t  to  take  th e  v ie w  th a t  the  
N a tio n a lis t G overnm ent are im pleaded. H e po in ts 
ou t, f ir s t  o f a ll, th a t  a t  a ll m a te ria l tim es th e y  are 
unable to  say th a t  th e y  are in  possession o f th is  
ship. H e  po in ts o u t th a t  a t a ll m a te ria l tim es the 
M arshal o f the A d m ira lty  D epa rtm en t o f the  H ig h  
C ourt was a c tu a lly  in  possession o f th is  ship, and 
th a t  there fore  i t  is w rong to  say th a t  a t any tim e  
th e y  can c la im  any r ig h t as being in  possession.

H a v in g  considered the  necessary rules and the 
a u tho ritie s  w h ich  have discussed the  position  o f 
the  M arshal, i t  appears to  me th a t  i t  is r ig h t  to  
say th a t  th e  legal possession o f th e  ship d u rin g  
th is  period  was in  th e  M arshal. I t  is n o t necessary, 
fo r th is  purpose, to  c ite  m any a u tho ritie s , b u t I  
w il l  m en tion  the  case o f The Petrel, w h ich  is reported 
in  3 Haggard, a t p . SOI, where S ir John  N ich o ll, 
speaking o f the  case o f a ship w h ich  was arrested 
b y  th e  M arshal, speaks o f i t  as “  T h is  vessel, w h ile  
in  th e  legal possession o f th is  c o u rt.”  I  am  p re 
pared, a t any ra te , to  assume fo r  the  purposes o f 
th is  case th a t  a t a ll m a te ria l tim es i t  is r ig h t  to  
say th a t  the  N a tio n a lis t G overnm ent were never 
able to  say th a t  th e y  were in  possession o f th is  
ship.

B u t hav ing  come to  th a t  conclusion, I  do no t 
th in k  th a t  th a t  b y  any means disposes o f the 
m atte rs  w h ich  we have here to  consider. The 
R epub lican  G overnm ent o f Spain b y  th e ir  w r it  
c la im  w ith o u t qua lifica tio n  to  be e n tit le d  to  have 
possession o f the  ship adjudged to  them , and th a t, 
as has been po in ted  o u t in  th e  action  in  rem, i f  
th e y  succeeded, w ou ld  necessarily have th e  effect o f 
destroy ing  any o the r in terests w h ich  m ig h t p ro 
p e rly  be cla im ed b y  any o the r adverse p a r ty  in  
th is  ship.

N ow , th e  evidence before th e  c o u rt is to  th is  
effect, th a t  b o th  th e  m aster and th e  owner agree 
th a t  so m uch in te rest in  th is  ship, as is included 
in  th e  powers o f requ is ition , has b y  them  been 
accorded to  the  N a tio n a lis t G overnm ent. Those 
are, I  agree, n o t powers o f ownership b u t  powers 
o f th e  d isposition  and c o n tro l o f th e  ship. F o r 
th is  purpose, i t  seems to  me n o t m a te ria l to  inqu ire  
w hether th a t  req u is itio n  was o r was n o t o f legal 
effect in  Spain. I t  is enough to  say th a t  the 
powers m entioned in  th a t  requ is ition , nam ely, the 
powers sho rt o f ow nership, o f d isposition  and 
con tro l, are conceded b y  th e  owner and the  m aster 
now  to  be held b y  them  as agents fo r  the  N a tio n a lis t 
G overnm ent. The  question then  arises on th a t  
w hether, in  order to  resist the  c la im  o f the 
R epub lican  G overnm ent— w hich , i f  i t  succeeded, 
w ou ld  exclude even these powers— i t  is necessary 
fo r th e  N a tio n a lis t G overnm ent to  in tervene, to  
appear as defendants and be im pleaded ; th a t  is 
to  say, to  sacrifice th e ir  independence in  order to  
m a in ta in  th e ir  p ro p rie ta ry  in te rest in  these 
righ ts .

The  m a tte r  is n o t free fro m  a u th o r ity , and, in  
p a rticu la r, I  w ou ld  re fe r to  the  speech o f Lo rd  
W r ig h t in  th e  case o f The Cristina  (19 Asp. Mar. 
Law- Cas. 159 ; (1938) A . C. 485 a t p. 507), where he 
says th is  : “  The appellants, w h ile  n o t contesting 
the  general p rinc ip le , have denied th a t  it -a p p h eS 
to  th e  facts o f the  present case, fo r  various reasons- 
In  the  f irs t  place th e y  have re lied  on the  fa c t th a t 
the  Spanish G overnm ent had no p ro p e rty  ( in  the 
sense o f ownership) in  th e  C ristina,"— there, as here, 
the  Spanish G overnm ent had cla im ed ( th a t is, the 
R epub lican  G overnm ent) b y  req u is itio n  to  con tro l 
and deal w ith  the ship— “  whereas in  The Parlemen1 
Beige (4 Asp. M ar. L a w  Cas. 234 (C. A .) ; 42 L .  ! •  
Rep. 2 7 3 ; 5 P. D . 197) th e  Be lg ian  G overnm ent 
was th e  owner o f th e  m a il packet. B u t the
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ru le  is n o t l im ite d  to  ownership. I t  applies 
to  cases where w h a t th e  G overnm ent has 
is a lesser in te re s t w h ich  m ay  be n o t m ere ly  
n o t p ro p rie ta ry  b u t n o t even possessory. Thus 
i t  has been app lied to  vessels requ is itioned 
b y  a G overnm ent, where in  consequence o f  th e  
requ is ition , th e  vessel, w hether o r n o t i t  is in  the  
possession o f th e  fore ign State, is sub ject to  its  
d irec tio n  and em ployed under its  orders; T h a t 
was a separate g round in  The Porto Alexandre, 
a pa rt from  th e  question w hether, o r fa c t th a t,  the  
vessel had a c tu a lly  become th e  p ro p e rty  o f the  
Portuguese G overnm ent, w h ich  was possessing and 
em p loy ing  he r.”  The learned L o rd  also quotes to  
the  lik e  effect The Broadrnayne (13 Asp. M ar. La w  
Cas. 356 ; (1916) P . 64). I  can And in  th e  speeches 
o f th e  learned L o rds  in  th e  House o f L o rds  in  The 
Cristina (sup.), no s ta tem ent w h ich  th row s any 
d o u b t on th a t  p roposition .

T rue  i t  is th a t  b o th  in  th a t  case and th e  case 
heard in  th is  cou rt, th e  case o f Haile Selassie v . 
Cable and Wireless L im ited  (159 L .  T . Rep. 385 ; 
(1938) 1 Ch. 839), there  are observations th a t  a 
mere c la im  o f its e lf w il l  n o t necessarily ju s t ify  the  
in te rve n tio n , e ithe r on the  record o r before the  
cou rt, o f a sovereign any m ore than  o f any o ther 
person. B u t here we have, on th e  face o f i t ,  th e  
cLr im  made b y  the  m aster and b y  th e  owner th a t  
th e y  do ho ld  these lim ite d  in terests a ris ing  from  
the requ is ition , fo r  th e  N a tio n a lis t G overnm ent in  
Spain.

I  there fore  am o f op in ion , f ir s t ly ,  th a t  the  
N a tio n a lis t G overnm ent have n o t shown th a t  th e y  
are in  possession o f th is  ship ; secondly, th a t  th e y  
have fa iled  to  show th a t  th e y  have any ownership 
•n th is  ship. Nevertheless, I  th in k ,  fo llo w in g  L o rd  
W rig h t, th a t  th e y  have shown th a t  th e y  have a 
lesser in te res t imposed b y  th e  requ is ition , w h ich  
in te rest, on th e  uncontrad ic ted  evidence, is held 
fo r th e ir  benefit b y  the  m aster and th e  owner, who 
have b o th  said th a t  th e y  w ou ld  act accord ing to  
the desires o f th e  N a tio n a lis t G overnm ent as 
expressed in  th e  requ is ition  ; and th a t  th e y  have 
shown a su ffic ien t in te rest fo r  the  N a tio n a lis t 
G overnm ent to  be compelled, unless th e y  w ish  to  
*ee th a t  in te rest destroyed, to  come before the 
cou rt and defend th a t  in te rest. T he y  are therefore 
P u t to  th e  e lection o f sacrific ing, as i t  has been said, 
c ithe r th e ir  independence o r th e ir  p ro p e rty , fo r  th is  
in te rest is a p ro p rie ta ry  in te rest, a lb e it i t  does n o t 
go to  th e  fu lle s t e x te n t o f ownership.

F o r these reasons I  th in k  th a t  th e y  m ay say 
[hey are im pleaded in  th is  action, th a t  th e ir  r igh ts  
iu  these in terests are a t  stake, and being the 
G overnm ent o f a sovereign S ta te  th e y  w i l l  re ly  
upon the  general p rinc ip le  w h ich  has been la id  down 
h>r  so m any years in  th e  case o f The Parlement 
Beige (sup.) and The Jupiter o f classical expression ; 
und I  th in k  th a t  th e  learned judge  was r ig h t  in  his 
decision, in  w h ich  he acceded to  th e  m o tio n  and 
Wade an order accord ing ly.

The question as to  w hether, and in  w h a t circum - 
stanees, the  a rrest m ay  o r m ay n o t be continued, 
Wust rem ain  over fo r  consideration u n t i l  m y  
b re th re n  have g iven th e ir  judgm ents.

In  m y  op in ion  th is  appeal fa ils  and m ust be 
dismissed w ith  costs.

Finlay, L.J.— I  am  o f the  same op in ion , and 
1 desire o n ly  to  add a v e ry  few  words because, fo r 
Wyself, I  am  p e rfe c tly  con ten t w ith  th e  m anner 
W w h ich  th e  case has been p u t b y  m y  L o rd , and, 
? Way add, w ith  th e  w ay i t  was p u t b y  B u c k n ill,  J . 
W the c o u rt below.

On th e  f irs t  p o in t I  do n o t w a n t to  add a n y th ing  
a t a ll. On th e  second p o in t, nam ely, w hether the
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N a tio n a lis t G overnm ent is here im pleaded, I  do 
ju s t desire to  add th is . The law  is, I  th in k , c learly  
go t in  tw o  passages in  the  case o f The Cristina (sup.): 
one is the  passage in  the  speech o f L o rd  W rig h t, 
w h ich  has ju s t been read b y  m y  L o rd , and w h ich  
I  do n o t need to  read again ; the  o ther is a passage 
in  the  speech o f L o rd  A tk in , w h ich  I  th in k  is 
im p o rta n t, where i t  says th is  : “  In  these days 
i t  is unusual to  name defendants : when the  
defendants are described as ‘ the  owners o f a 
vessel,’ th e y  can be a t once iden tified . W hen persons 
are n o t e n title d  th e  defendants b u t in  the  body o f 
the  w r i t  are c ited  to  appear as persons c la im ing  an 
in te rest, there  is said to  be some u n ce rta in ty  
w hether th e y  appear under leave to  in tervene or 
w ith o u t such leave. In  any case, when th e y  do 
appear th e y  appear as defendants, and as such I  
conceive th a t  th e y  are im pleaded. A n d , when 
th e y  cannot be heard to  p ro te c t th e ir  in te rest 
unless th e y  appear as defendants, I  inc line  to  ho ld  
th a t,  i f  th e y  are persons c la im ing  an in te rest, they  
are b y  the  v e ry  term s o f  the  w r it  im pleaded.”  
N ow  here, i t  appears to  me, fo r  the  reasons w hich 
have ju s t been g iven b y  m y  L o rd , qu ite  clear th a t 
there  was an in te rest in  the  Spanish N a tio n a lis t 
Governm ent. The owner and th e  officer had agreed 
to  ho ld  the  ship on th e  te rm s th a t  i t  should be 
sub ject to  requ is ition  b y  the  N a tio n a lis t G overn
m ent. W h a t the  r igh ts  o f  a G overnm ent to  
requ is ition  a ship are has been defined in  a good 
m any cases, fo r  exam ple, The Broadrnayne (sup.), 
and I  fin d  i t  im possible to  see how i t  can be said 
here th a t  th e  Spanish N a tio n a lis t G overnm ent have 
no t, and cannot, have an in te res t in  th e  m a tte r 
now  being decided. A  c la im  has been p u t fo rw ard , 
and th e y  w il l ,  there fore , in e v ita b ly  lose r ig h ts  w hich 
th e y  c la im  i f  ju d g m e n t is g iven in  accordance w ith  
th e  p raye r o f  the  w r it .

The ground, as I  understand i t ,  on w h ich  M r. 
P ilche r rested th is  p a rt o f his case appeared to  me 
th ro u g h o u t to  be a te ch n ica lity , though, o f course, 
a te ch n ica lity  w h ich  had to  be dea lt w ith . H e  said : 
“  B u t the  M arshal here is in  possession.”  Assum ing 
th a t  the  sole possession is in  th e  M arshal— w hich 
is a m a tte r w h ich m ig h t requ ire  some fu rth e r 
discussion— b u t assuming th a t,  I  do n o t th in k  th a t 
i t  carries M r. P ilche r’s p o in t, and fo r  th is  reason : 
the  r igh ts  to  be considered are n o t r ig h ts  o f pos
session, th e y  are p ro p rie ta ry  r igh ts , as was po in ted  
o u t b y  L o rd  W r ig h t in  th e  passage ju s t read b y  
m y  L o rd . A nd , assuming th a t  the  tru e  v ie w  is 
th a t  possession is so exhaustive ly  in  the  M arshal 
th a t  there  can be no o th e r possession than  th a t,  I  
fin d  i t  to  be qu ite  im possible to  see w hy, b y  ta k in g  
th a t  v iew , i t  should be said th a t  a r ig h t— a ve ry  
im p o rta n t r ig h t— is n o t here being cla im ed b y  the 
N a tio n a lis t G overnm ent ; n o r w hy, i f  the  ship 
was adjudged as cla im ed in  the  w r it ,  the  N a tio n a lis t 
G overnm ent w ou ld  n o t be deprived o f th a t  r ig h t.

F o r these reasons, p u re ly  supp lem entary to  those 
g iven b y  B u c k n ill, J . below, and b y  m y  L o rd , I  agree.

Goddard, L.J.— I  am  o f the  same op in ion . I  
th in k  the  s treng th  o f M r. P ilche r’s argum ent on the 
f irs t  p o in t was as to  the  tru e  construction , i f  I  
m ay so p u t i t ,  o f  the  le tte r  w h ich  the  Secretary o f 
S tate w ro te  in  answer to  th e  questions propounded 
b y  B u c k n ill, J . I  have always understood, and I  
believe i t  to  be the law , th a t  where a question is 
raised as to  the  status o f  a body o f persons who 
c la im  to  be a G overnm ent o f a sovereign State, 
where a question is raised as to  w hether there  is 
sovere ignty in  th a t  body o r no t, i t  is n o t fo r  the 
co u rt to  decide i t .  The co u rt cannot take  evidence 
on th a t  p o in t, and i t  is n o t fo r  the  co u rt to  express 
a fin d in g  on th a t  po in t. The proper course is, and

I I
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the  on ly  course is, to  inqu ire  o f th e  Secretary o f 
State w h a t H is  M a jes ty ’s a tt itu d e  is pleased to  be ; 
and i t  seems to  me th a t  i t  is m ost desirable in  these 
cases th a t  where a co u rt propounds a question o f 
th is  so rt to  the  Secretary o f S tate, th a t  a clear 
answer should be given i f  i t  is possible to  g ive one. 
I f ,  o f course, H is  M a jesty  is n o t pleased to  come to  
any de te rm ina tion  on the  facts, then  th e  cou rt 
should be so in form ed.

In  th is  case the  question propounded b y  B u c k n ill, 
J . was w hether th e  N a tio n a lis t G overnm ent o f 
Spain is recognised b y  H is  M a jes ty ’s G overnm ent 
as a fore ign sovereign S tate, and the  answer was 
■riven in  nine paragraphs. The facts w h ich  are set 
o u t b y  th e  Secretary o f S ta te  seem to  me to  am oun t 
beyond any question o f d o u b t to  th is , th a t  the  
N a tio n a lis t G overnm ent o f Spain is a de facto 
sovereign State, and I  say th a t  p a rt ic u la r ly  fo r  th is  
reason : th a t  th e  f i f th  paragraph o f  th e  answer is :
“  H is  M a jes ty ’s G overnm ent recognises the  N a tio n 
a lis t G overnm ent as a governm ent w h ich  a t  present 
exercises "dc facto a d m in is tra tive  co n tro l over the  
larger p o rtio n  o f Spain.”  The s ix th  paragraph 
o f the  answer is : “  H is  M a jes ty ’s G overnm ent
recognise th a t  the  N a tio n a lis t G overnm ent now 
exercises effective a d m in is tra tive  c o n tro l over a ll 
th e  Basque Provinces o f  Spain.”  I  do n o t know  
w hether th a t  is in  any w ay m eant to  be d iffe ren t 
fro m  de facto a d m in is tra tive  con tro l, b u t  I  should 
th in k  i t  is th e  same th in g . The  seventh paragraph : 
“  H is  M a jes ty ’s G overnm ent have n o t accorded any 
o th e r recogn ition  to  the  N a tio n a lis t G overnm ent.”  
N ow , m ore p a rtic u la r ly , par. 8 : ”  The N a tio n a lis t 
G overnm ent is n o t a G overnm ent subord inate  to  
any o the r G overnm ent in  S pa in .”  I  take  i t ,  ex 
hypothcsi, th a t  i t  was n o t subord inate  to  any o ther 
G overnm ent. In  The Parlement Beige th e  te s t o f 
sovere ignty fo r th e  purpose o f im m u n ity  was la id  
down b y  L o rd  Esher. Therefore, i f  th e  N a tio n a lis t 
G overnm ent in fo rm s the  co u rt th a t  th e  N a tio n a lis t 
G overnm ent had absolute independence o f any 
superior a u th o r ity , i t  in fo rm s th e  co u rt th a t  the  
G overnm ent is de facto the  sovereign S tate over 
th a t  p a rt o f Spain.

N o r do I  th in k  I  can accede to  M r. P ilche r’s 
con ten tion  th a t  because the  Secretary o f S tate 
in fo rm s th e  co u rt th a t  H is  M a jes ty ’s G overnm ent 
recognises Spain as a fore ign sovereign State, th a t  
necessarily excludes th e  N a tio n a lis t G overnm ent as 
a sovereign S tate because i t  does n o t exercise 
ju r is d ic tio n  over the  whole o f Spain. I t  is ju s t  
because you  get these com peting G overnm ents th a t  
the  question o f de facto and de ju re  Governm ents 
arises, and i f  there  can be a de facto and a de ju re  
G overnm ent over the  whole o f the  cou n try , I  
cannot see w h y  there  cannot be over p a rt o f the  
cou n try . I t  seems to  me, there fore , th a t  we are 
in fo rm ed  b y  th e  Secretary o f S ta te  w ith  su ffic ient 
clearness, though  I  cou ld  w ish  w ith  a l i t t le  more 
directness, th a t  there  is a de facto G overnm ent in  the  
N a tio n a lis t G overnm ent o f Spain, and, accord ing ly, 
we are bound b y  a u th o r ity  to  h o ld  th a t  fo r  a ll 
purposes th e  consequences are th e  same as th e y  
w ou ld  be i f  the  G overnm ent were a de ju re  
G overnm ent.

O n th e  second p o in t I  also agree w ith  m y  Lords. 
The  speeches o f th e  noble and learned L o rds  who 
decided The Cristina  and the  recent case in  th is  
co u rt, Haile Selassie v .  Cable and Wireless Limited, 
I  th in k  show th is :  th a t  where a c la im  fo r  im 
m u n ity  is made b y  a fore ign sovereign, i t  is n o t 
enough th a t  l i is  c la im  should be a bare assertion o f 
r ig h t,  as L o rd  W r ig h t called i t ,  o r a mere c la im , as 
L o rd  M augham  called i t ,  b u t  i f  th e  co u rt can see 
th a t  th e  question th a t  arises is a question o f com
pe ting  r igh ts , as in  th is  case here, when we have go t

th e  fa c t th a t  th e  owner o f th e  ship a d m itte d ly  has 
p u rp o rted  to  g ive  to  th e  fore ign sovereign, w ho is 
c la im ing  im m u n ity , r ig h ts  over the  ship— i t  m ay be 
th a t  those r ig h ts  are good o r i t  m ay be th e y  are bad  ; 
th a t  is ju s t  w h a t we cannot t r y — b u t i f  he pu rp o rts  
to  g ive r ig h ts  over h is sh ip and there fore  there  is 
m ore th a n  a mere c la im , and evidence before the  
co u rt on w h ich  i t  can be shown th a t  th e  question 
w h ich  is to  be decided in  th e  case is com peting  righ ts , 
then  i t  appears to  me th e  p rinc ip le  o f im m u n ity  
applies, and th a t  th is  c o u rt has no o p tio n  b u t to  say 
th a t  th e  decision o f  B u c k n ill,  J . is r ig h t,  and the  
appeal is dismissed w ith  costs.

Robert Aske.— The appeal w i l l  be dismissed 
w ith  costs ?

Slesser, L.J.— Yes.
Pilcher.— I  am in s truc ted  to  ask y o u r Lordsh ips 

to  be good enough to  g ive  me leave to  go to  the  
House o f Lords.

Slesser, L.J.— I  suppose y o u r desire to  have 
leave to  go to  the  House o f Lo rds includes yo u r 
desire th a t  the  ship shall rem ain  under arrest, 
otherw ise you  w il l  say, as no d oub t yo u  said below, 
th a t  leave to  have th a t  p o in t disposed o f a fte r the 
b ird  had flow n w ou ld  n o t be o f m uch value. There 
m ust be some tim e  lim it .  Y o u  w il l  have to  under
take , i f  leave is g iven, to  g ive in  yo u r notice  w ith in  
a v e ry  sho rt tim e.

Pilcher.— C erta in ly .

Slesser, L.J.— O therw ise there  m ig h t be u l
t im a te ly  an abuse o f r igh ts .

Pilcher.—-! th in k  m y  clients w ou ld  be qu ite  
prepared to  hand in  th e ir  notice  o f appeal w ith in  
a week.

Slesser, L.J.— S ir R o b e rt, yo u  cannot ob ject 
to  g iv in g  leave, a p a rt fro m  the  question o f arrest.

Robert Aske.— N o, m y  L o rd .

Slesser, L.J. —  H o w  long do you  w an t, M r. 
P ilche r ?

Pilcher.— I  th in k  a week m ig h t be suffic ient.

Slesser, L.J. —  A fte r  th a t,  S ir R o b e rt Aske 
m ig h t a p p ly  to  the  House o f  L o rds  to  have the 
case expedited. Y o u  cannot ask fo r less th a n  a 
week.

Robert Aske.— N o, m y  L o rd . I t  is re a lly  a 
m a tte r  o f  th e  arrest.

Slesser, L.J. —  Y o u  understand w h a t w ou ld  
happen w ou ld  be th is  : the  arrest w ou ld  be con
tinued , as I  understand i t ,  sub ject to  th e ir  g iv ing  
notice w ith in  a week. I f  th e y  d id  no t, th e  order 
fo r  th e  a rrest w ou ld  be released. A fte r  th a t,  you 
cou ld  a p p ly  to  the  House o f Lo rds to  have the 
case expedited.

Robert Aske. —  I  am to ld  th a t  w h a t the 
C ourt o f  A ppea l d id  in  th e  case o f The Cristina 
was to  refuse leave to  appeal, so th a t  th e  appellants 
cou ld  a p p ly  to  the  House o f L o rds  fo r leave, and a t 
th e  same tim e  ask th a t  the  appeal should be 
expedited.

Slesser, L.J.— T h a t is one w a y  o f dea ling w ith  i t .
Robert Aske.— A n d  the  House o f Lo rds d id , 

on th a t  p e tit io n , expedite the  appeal.

Goddard, L.J.— As a m a tte r  o f  p ractice , does 
th a t  have to  go before th e  Appeals C om m ittee r 
The Appeals C om m ittee m ay n o t s it fo r  some 
tim e . I  do n o t know .

Robert Aske, —  Yes, m y  L o rd , th a t  is the 
pos ition .
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Slesser, L.J.— I  was a mem ber o f th e  co u rt in  
The Cristina  case, and I  fe lt  some reluctance, 
because I  do n o t lik e  refusing leave when I  feel 
i t  ought to  be given, and I  fe lt  i t  ought to  be g iven in  
th a t  case. I  th in k  i t  w ou ld  be b e tte r th a n  g iv ing  
leave to  appeal to  say th a t, w ith  regard to  the 
arrest, on yo u r undertak ing  to  g ive  notice o f 
appeal w ith in  one week there  w ou ld  be no release. 
Then S ir R o b e rt can go to  th e  House o f  Lo rds and 
p o in t o u t the  pos ition  in  w h ich  he finds h im se lf 
and ask fo r  the case to  be expedited. The appeal 
w ill be dismissed. There w ill be no release. Y ou  
say you  w il l  g ive notice  o f appeal w ith in  a week, 
M r. P ilche r ?

Pilcher.— Yes, m y  L o rd .
Slesser, L.J.— Then I  th in k  you  ought to  be 

under term s fo r  p u tt in g  in  y o u r case.

Pilcher.— I  am qu ite  prepared to  su b m it to  any 
reasonable term s.

Slesser, L.J.— Y ou  w ou ld  ra th e r n o t have i t  
in  the  o rder ?

Pilcher.— I  w ou ld  ra th e r n o t have i t  in  th e  order.

Slesser, L.J.— S ir R obert, we m ust leave you 
to  app ly  to  the  House o f Lords. W e cannot 
in te rfe re . I  do n o t know  w hether i t  w ou ld  assist 
you  a t a ll i f  we in tim a te d , as we d id  h i The Cristina, 
th a t, in  ou r op in ion , th is  is a case w h ich  th e ir  
Lordsh ips m ig h t consider favourab ly .

Robert Aske.— Yes, m y  L o rd .
Slesser, L.J.— Y o u  need n o t take  ou r advice.
Goddard, L.J.— I  do n o t know  th a t  th e  House 

o f Lo rds like  to  be advised.
Slesser, L.J. —  T hey are n o t advised. S ir 

R obert, w ith  his great experience, w ill know  
w hether i t  is lik e ly  to  help h im  o r no t. I t  m ay  do 
h im  more ha rm  th a n  good. W e a ll th in k  i t  ought 
to  be expedited, b u t w hether you  te ll them  so or 
Rot is a m a tte r fo r yo u r d iscretion. There is 
another case in  the  lis t, The Alec M endi. W h a t 
about th a t  ?

Pilcher.— W il l  yo u r Lo rd sh ip  be good enough 
to make the  same order in  th a t  case b y  consent ?

Slesser, L.J. —  B y  consent, the  same order. 
V ery well.

So lic ito rs fo r the  appellants, Petch and Co.
Solic ito rs fo r the  respondents, H . A . Crowe and Co.

Subtrial Committee o f tfjePrtoi» Council.

October 17, 18 ; December 2, 1938.

(Present : Lo rds  Atkin, Thankerton, Porter, 
Sir Lancelot Sanderson and S ir George 

Rankin.)

Chung Chi Cheung v. The King, (a)
APPEAL FROM THE FULL COURT OF HONG KONG.

Hong K ong— In te rn a tio n a l law— F ore ign  armed 
vessel— M u rd e r o f capta in  by member o f crew 
— Vessel in  B r it is h  te rr ito r ia l waters— Arrest 
° f  accused— F a ilu re  o f ex trad ition  proceedings 
by fo re ign  Government— J u ris d ic tio n  o f local 
court to try  accused— P u b lic  ship in  fo re ign

(a) Reported by Edward J. M. Ch aplin , Esq.,
Barrister-at-Law.

waters is  not treated as te rrito ry  o f her own 
nation .

The appellant, a B r it is h  na tiona l who was cabin 
boy on board a Chinese m aritim e  customs 
cruiser, k ille d  by shooting the capta in  o f the 
cruiser, who was also a B r it is h  nationa l, 
w hile  the cruiser was in  H ong K ong te rr ito r ia l 
waters. Both the capta in  and the appellant 
were in  the service o f the Chinese Government 
as members o f the officers and crew o f the 
cruiser.

Im m ediate ly after the shooting, the acting chief 
officer directed the cruiser to proceed to I lo n g  
Kong, and on a rr iv a l there the accused m an was 
taken by the H ong K ong water police to the 
hospita l. E x tra d it io n  proceedings which had 
been commenced against the appe llant on the 
requ is ition  o f the Chinese authorities having  
fa ile d  on the ground that he was a B r it is h  
na tiona l, he was at once rearrested and charged 
w ith  m urder “  in  the waters o f the colony." 
A t  the t r ia l he was convicted and sentenced to 
death.

H eld, that a pu b lic  sh ip  in  fo re ign  voaters is  not 
and cannot be treated as te rrito ry  o f her own 
nation . The domestic courts in  accordance 
w ith  p rinc ip le s  o f in te rna tiona l law  w i l l 
accord to the sh ip  and its  crew and its  contents 
certain im m un ities  which do not depend upon  
an objective e x te rrito ria lity , but on im p lica tio n  
o f the domestic law . A p p ly in g  these considera
tions to the facts o f the present case i t  was p la in  
that the Chinese Government once the extrad ition  
proceedings were out o f the way, consented to 
the B r it is h  court exercising ju r is d ic tio n .

I t  therefore fo llow ed that there was no v a lid  objec
tion  to the ju r is d ic tio n , and the appeal fa ile d .

Judgm ent o f the F u l l  Court o f H ong K ong  
affirmed.

Appeal b y  special leave in  forma pauperis from  
a judg m e n t o f the  F u ll C ourt o f H ong K ong, 
dism issing an appeal b y  the  appellant against 
conv ic tion  and sentence o f death passed on h im  a t 
a t r ia l  in  the  Supreme C ourt o f H ong K ong.

The facts are fu lly  set o u t in  th e ir  Lo rdsh ips ’ 
judgm en t.

H . J . Wallington, K .C . and E ric  V. E. White fo r 
the  appellant.

S ir Donald H . Somervell, K .C . (A .-G .) and Kenelm 
Preedy fo r the  Crown.

The ju d g m e n t o f th e ir  Lordsh ips was delivered
by

Lord Atkin.— This is an appeal from  the  F u ll 
C ourt o f H ong  K o n g  d ism issing an appeal b y  the  
appe llan t fro m  his conv ic tion  and sentence a t a 
t r ia l  in  th e  Supreme C ourt o f H ong  K o n g  before 
the  Chief Justice , MacGregor, C.J. and a ju ry .  
The appe llan t was convic ted  o f the  m urde r o f 
Douglas L om e  Cam pbell and was sentenced to  
death. The m urde r was com m itted  on board  the  
Chinese M a ritim e  Customs cruiser Cheung Keng 
w hile  th a t  vessel was in  H ong  K ong  te r r ito r ia l 
waters. B o th  the  m urdered man and the  appellant 
were in  the  service o f the  Chinese G overnm ent as 
members o f th e  officers and crew o f the  cruiser. 
The fo rm er was cap ta in  ; th e  appellant was cabin 
boy. B o th  were B r it is h  nationa ls. A t  the  t r ia l
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th e  po in t-w as taken  th a t  as the  m urde r to o k  place 
on an arm ed p u b lic  vessel o f th e  fore ign  G overn
m ent, the  B r it is h  co u rt had no ju r is d ic tio n  in  the  
m atte r. The con ten tion  was overru led  b y  the 
Chief Justice  a t th e  t r ia l ,  and on appeal his decision 
was upheld  b y  th e  F u l l  C ourt over w h ich  he 
presided.

In  order to  elucidate the  legal pos ition  i t  w i l l  be 
necessary to  make a sho rt s ta tem ent o f the  m a te ria l 
facts. On th e  11th January , 1937, th e  accused 
shot and k ille d  the  cap ta in . H e  then  w en t up  the 
ladder to  th e  b ridge  and shot a t and wounded 
the ac ting  ch ie f o fficer, and then  w ent below 
and shot and wounded h im self. The ac ting  ch ie f 
officer as soon as he was wounded d irected 
the boatsw ain  to  proceed to  H ong K ong  a t 
fu l l  speed and h a il th e  police launch. H e w anted, 
he said, he lp to  a rrest the  accused fro m  the 
H ong K ong  police. W ith in  a couple o f hours 
the  launch o f the  H ong  K ong  w a te r police came 
alongside in  answer to  the  cruiser’s signal. The 
police to o k  the  wounded officer and th e  accused 
to  hosp ita l. T hey to o k  possession o f th e  tw o  
revolvers w ith  w h ich  th e  accused had armed 
h im self, o f th e  spent revo lve r bu lle ts  and expended 
shells, and o f some unexpended cartridges. On the  
25 th  F eb rua ry  e x tra d itio n  proceedings were com 
menced against th e  accused on th e  requ is ition  o f 
th e  cha irm an o f th e  P ro v in c ia l G overnm ent o f 
K w ang tung  a lleg ing m urde r and a ttem p ted  m urder 
on board the  Chinese Customs cruiser “  w ith in  the 
ju r is d ic tio n  o f China w h ile  the  said cruiser was 
a p p rox im a te ly  one m ile  o ff F u ta u m un  (B r it is h  
w aters).”  T h is  appears to  be an a llegation th a t  
the  vessel had n o t a t th e  tim e  reached B r it is h  
te r r ito r ia l waters. The fa c t th a t  the  crim e was in  
re a lity  com m itted  w ith in  B r it is h  waters is n o t now 
in  d ispute. A fte r  m any ad journm ents the  m agis
tra te  decided, on evidence called fo r the  defence, 
th a t  the  accused was a B r it is h  na tio na l and th a t  
th e  proceedings there fore  fa iled . The accused was 
a t once rearrested and charged w ith  m urde r “  in  
the  waters o f th is  co lony ”  and d u ly  com m itted . 
A t  the  hearing before th e  m ag istra te  and a t the  
t r ia l  th e  acting  ch ie f officer and three o f the  crew o f 
the  Chinese cruiser were called as witnesses fo r  the  
prosecution. Police witnesses produced and gave 
evidence as to  the  revolvers, ca rtridge  cases and 
bu lle ts . As has a lready been stated the  accused 
was convic ted and sentenced to  death.

On the  question o f ju r is d ic tio n  tw o  theories have 
found fa vo u r w ith  persons professing a know ledge 
o f the  p rinc ip les o f in te rn a tio n a l law . One is th a t  
a p u b lic  ship o f a na tion  fo r  a ll purposes e ithe r is 
o r is to  be trea ted  b y  o ther nations as p a rt o f the 
te r r ito ry  o f the  n a tio n  to  w h ich  she belongs. B y  
th is  conception w i l l  be guided th e  domestic law  o f 
any co u n try  in  whose te r r ito r ia l waters th e  ship 
finds herself. There w i l l  there fore  be no ju r is d ic 
t io n  in  fa c t in  any co u rt where ju r is d ic tio n  depends 
upon the  act in  question o r th e  p a rty  to  the  p ro 
ceedings being done o r found  o r resident in  the  
local te r r ito ry . The o th e r th e o ry  is th a t  a pub lic  
ship in  fore ign waters is n o t and is n o t trea ted  as 
te r r ito ry  o f her own na tion . The domestic courts, 
in  accordance w ith  p rinc ip les  o f in te rn a tio n a l law , 
w ill accord to  the  ship and its  crew and its  contents 
certa in  im m un ities , some o f w h ich  are w e ll settled, 
though others are in  d ispute. In  th is  v iew  the  
im m un ities  do n o t depend upon an ob jec tive  
e x te rr ito r ia li ty ,  b u t on im p lica tio n  o f th e  domestic 
law . T hey are cond itiona l and can in  any case be 
waived b y  the  na tion  to  w h ich  th e  p u b lic  ship 
belongs.

T h e ir  Lordsh ips e n te rta in  no d o u b t th a t  the  
ja t te r  is the  correct conclusion. I t  m ore accura te ly

and log ica lly  represents th e  agreements o f nations 
w h ich  cons titu te  in te rn a tio n a l law  ; and alone is 
consistent w ith  the  pa ram ount necessity expressed 
in  general te rm s fo r  each na tion  to  p ro te c t its e lf 
fro m  in te rn a l d isorder b y  t ry in g  and pun ish ing  
offenders w ith in  its  boundaries. I t  m us t be always 
remembered th a t  so fa r  a t  any ra te  as th e  courts 
o f th is  c o u n try  are concerned in te rn a tio n a l law  
has no v a lid ity  save in  so fa r  as its  p rinc ip les  are 
accepted and adopted b y  ou r ow n dom estic law . 
There is no exte rna l pow er th a t  imposes its  rules 
upon ou r own code o f substan tive  law  o r procedure. 
The courts acknowledge th e  existence o f a body 
o f  rules w h ich  nations accept am ongst themselves. 
On any ju d ic ia l issue th e y  seek to  ascertain w h a t 
th e  re levan t ru le  is, and hav ing  found  i t  th e y  w il l  
t re a t i t  as incorpora ted  in to  th e  dom estic law , so 
fa r  as i t  is n o t inconsis tent w ith  rules enacted b y  
s ta tu tes o r fin a lly  declared b y  th e ir  tr ibu n a ls . 
W ha t, then , are th e  im m un ities  o f p u b lic  ships o f 
o th e r na tions accepted b y  ou r courts  and on w ha t 
p rinc ip le  are th e y  based ?

The p rinc ip le  was expounded b y  th a t  great 
ju r is t ,  M arsha ll, C .J ., in  The Exchange, 7 Craneh 116 
(1812), a judg m e n t w h ich  has illu m in e d  the  ju r is 
prudence o f the  w o rld  : “  The ju r is d ic tio n  o f the 
courts  is a branch o f th a t  w h ich  is possessed by  
the  n a tio n  as an independent sovereign power. 
The ju r is d ic tio n  o f the  n a tio n  w ith in  its  own 
te r r ito ry  is necessarily exclusive and absolute. 
I t  is susceptible o f no lim ita t io n  n o t imposed by 
itse lf. . . . A l l  exceptions there fore  to  the  fu ll 
and com plete power o f a n a tio n  w ith in  its  own 
te rr ito rie s , m ust be traced up to  the  consent o f 
th e  n a tio n  itse lf. T hey can flow  fro m  no o ther 
le g itim a te  source. T h is  consent m ay be e ither 
express o r im p lied . In  th e  la tte r  case i t  is less 
de term ina te , exposed m ore to  th e  uncerta in ties 
o f construc tion  : b u t  i f  understood n o t less 
ob liga to ry . The w o rld  being composed o f d is tin c t 
sovereignties possessing equal r ig h ts  and equal 
independence whose m u tu a l benefit is prom oted 
b y  in tercourse w ith  each o ther, and  b y  an in te r 
change o f those good offices w h ich  h u m a n ity  
d ictates, and its  w ants requ ire , a ll sovereigns have 
consented to  a re laxa tio n  in  p ractice  in  cases 
under ce rta in  pecu lia r circumstances o f th a t 
absolute and com plete ju r is d ic tio n  w ith in  th e ir  
respective te rr ito rie s  w h ich  sovere ignty confers. • • • 
T h is  perfec t e q u a lity  and absolute independence 
o f  sovereigns and th is  comm on in te rest im pelling  
them  to  m u tu a l in tercourse and  an interchange 
o f  good offices w ith  each o ther have g iven rise to  a 
class o f cases in  w h ich  every sovereign is under
stood to  w aive the  exercise o f a p a rt o f th a t  complete 
exclusive te r r ito r ia l ju r is d ic tio n  w h ich  has been 
s ta ted  to  be the  a ttr ib u te  o f every n a tio n .”

The C hie f Justice  then  proceeds to  illu s tra te  
the  class o f cases to  w h ich  he has referred. He 
takes f irs t  “  the  exem ption  o f th e  person o f the 
sovereign fro m  arrest or de ten tion  w ith in  a foreign 
te r r ito ry . ”  Second, “  stand ing  on the  same 
princ ip les as th e  f irs t  is the  im m u n ity  w h ich  a* 
c iv ilised  States a llow  to  fore ign m in is ters • 
“  W ha tever m ay be th e  p rinc ip le  on w h ich  th is 
im m u n ity  is established w he ther we consider h im  
as in  th e  place o f the  sovereign he represents o r b y  »
p o lit ic a l f ic t io n  suppose h im  to  be extra-territoria
and there fore  in  p o in t o f law  n o t w ith in  the  jn rlS' 
d ic tio n  o f th e  sovereign a t  whose co u rt he resides > 
s t i l l  th e  im m u n ity  its e lf is g ran ted  b y  the  governing 
power o f the  n a tio n  to  w h ich  the  m in is te r is depu tes  
Th is f ic t io n  o f e x tra - te r r ito r ia li ty  cou ld  no t o 
erected and supported against th e  w i l l  o f t  
sovereign o f th e  te r r ito ry .  H e  is supposed 
assent to  i t . ”  The judg m e n t then  proceeds *■
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the  th ird  case “  in  w h ich  a sovereign is understood 
to  cede a p o rtio n  o f his te r r ito r ia l ju r is d ic tio n ,”  
nam ely, “  where he allows the  troops o f a fore ign 
power to  pass th ro u g h  his dom in ions.”  The Chief 
Justice  lays down th a t  “  the  g ra n t o f a free passage 
im plies a w a ive r o f a ll ju r is d ic tio n  over the  troops 
d u ring  th is  passage and pe rm its  the  fore ign general 
to  use th a t  d isc ip line  and to  in f l ic t  those pun ish
m ents w h ich  th e  governm ent o f  his a rm y  m ay 
requ ire .”  H e po in ts  o u t th a t  d iffe rin g  fro m  the  
case o f arm ed troops where an express license to  
enter fo re ign te r r ito ry  w ou ld  n o t be presumed, 
the  p riv a te  and p u b lic  vessels o f a fr ie n d ly  power 
have an im p lie d  perm ission to  enter the  po rts  o f 
th e ir  neighbours unless and u n t i l  perm ission is 
expressly w ith d ra w n . W hen in  fore ign waters 
p riv a te  vessels are sub ject to  th e  te r r ito r ia l ju r is 
d ic tio n  “  B u t in  a ll respects d iffe ren t is the  
s itu a tio n  o f  a p u b lic  arm ed ship. She constitu tes 
a p a rt o f the  m il i ta ry  force o f her na tion  : acts 
under the  im m ed ia te  and d ire c t com m and o f the 
sovereign : is em ployed b y  h im  in  na tio na l objects. 
He has m any and pow erfu l m otives fo r  p reven ting  
these objects fro m  being defeated b y  th e  in te rfe r
ence o f a fore ign State. Such in terference cannot 
take  place w ith o u t a ffec ting  his pow er and his 
d ig n ity . The im p lie d  license there fore  under 
w h ich  such vessel enters a fr ie n d ly  p o rt m ay 
reasonably be construed and i t  seems to  the  
cou rt ought to  be construed as con ta in ing  an 
exem ption fro m  the  ju r is d ic tio n  o f th e  sovereign 
w ith in  whose te r r ito ry  she cla im s th e  r ig h ts  o f 
h o sp ita lity . I t  seems then  to  th e  c o u rt to  be a 
P rinc ip le  o f p u b lic  law  th a t  na tio na l ships o f w ar 
entering the  p o rt o f a fr ie n d ly  pow er open fo r  th e ir  
reception are to  be considered as exem pted b y  the  
consent o f th a t  pow er fro m  its  ju r is d ic tio n .”  Th is  
Conclusion is based on th e  p rinc ip les expounded 
W the  ex trac ts  fro m  w h ich  th e  C h ie f Justice  
summarised a t p. 143 o f th e  rep o rt : “  The pre 
ceding reasoning has m a in ta ined  th e  p ropos ition  
th a t a ll exem ptions fro m  te r r ito r ia l ju r is d ic tio n  
rnust be derived  fro m  th e  consent o f th e  sovereign 
° f  the  te r r ito ry  : th a t  th is  consent m ay be express 
° r  im p lie d ; and th a t  when im p lie d  its  ex ten t 
u ius t be regu la ted b y  the  na ture  o f the  ease and the 
v iews under w h ich  the  parties  re q u ir in g  and 
Conceding i t  m us t be supposed to  a c t.”  The 
Judgment then  proceeded to  a pp ly  the  princ ip les 
stated to  th e  case before the  co u rt and held th a t  
the fo rm er owners o f the  Exchange w h ich  had been 
captured b y  the  F rench and entered the  p o rt o f 
P h ilade lph ia  under stress o f w eather could no t 
have a decree to  recover the  vessel w h ich  m ust 
oe trea ted  as an arm ed p u b lic  vessel o f  th e  E m peror 
p f the  F rench  whose t i t le  cou ld  n o t be con trove rted  
ln  the A m erican  cou rt.
. The extrem e doctrine  o f e x te r r ito r ia li ty  was n o t 
111 issue in  the  Exchange : and ne ithe r th e  princ ip les 
enunciated b y  M arsha ll, C.J. no r his app lica tion  
?r them  appears to  support i t .  In  th is  co u n try
the question arose in  acute fo rm  in  1875 over
Ustructions issued b y  th e  A d m ira lty  to  com 

manders o f H e r M a jes ty ’s ships in  respect o f  the 
rea tm en t o f fu g it iv e  slaves. T hey were a ttacked  

pY S ir W illia m  Vernon H a rc o u rt, then  W hew ell 
fofessor o f  In te rn a tio n a l L a w  a t Cam bridge and 
*heral M .P . fo r  O xfo rd , in  tw o  le tte rs  to  The Times 
Uder the  t i t le  “  H is to ricu s .”  H e there  stated, 
e 4 th  N ovem ber, 1875, th a t  “ he had seen w ith  

j ' le ' 1 surprise th a t  the  doctrine  o f th e  absolute 
t i/m -m ity  o f a p u b lic  ship and a ll persons and 
n ings on i)oar(j  0f  ^  from  loca l ju r is d ic tio n  and

the thete r • °P?ra t*on ° f  loca l law  where ly in g  in  
do ri.J<lr' al  waters . . . has been trea te d  as a 

u b tfu l p ropos ition . I  had c e rta in ly  supposed

th a t in  the  whole range o f p u b lic  law  there  was no 
pos ition  more f irm ly  established b y  a u th o r ity , 
more u n ive rsa lly  a d m itte d  b y  Governm ents, or 
one w h ich  had been more com ple te ly  accepted 
in  the  intercourse o f  States as unquestioned and 
unquestionab le .”

The G overnm ent appo in ted  a R o ya l Commission 
to  re p o rt on th e  whole question as to  the reception 
o f fu g it iv e  slaves, w h ich  included such em inent 
lawyers as S ir A lexander Cockburn, C .J., S ir 
R o b e rt P h illim o re , M r. M ontague B ernard , M r. 
Justice  A rch ib a ld , M r. A lfre d  Thesiger, K .C ., S ir 
H e n ry  M aine, M r. James F itz jam es Stephen, K .C ., 
and M r. H e n ry  C. R o th e ry , th e  R eg is tra r in  
A d m ira lty . The lawyers were n o t agreed as to  the  
doctrine  o f in te rn a tio n a l law , and the  Commission 
were able to  rep o rt w ith o u t expressing any decided 
op in ion  about i t .  The lawyers, however, w ro te  
m em oranda w h ich  were annexed to  the  repo rt. 
S ir R o b e rt P h illim o re , M r. B e rna rd  and S ir H e n ry  
M aine appeared to  fa vo u r the  m ore extrem e doctrine 
b u t a d m itte d  i t  m ust have qua lifica tions. S ir 
A lexander Cockburn, in  a m em orandum  w h ich  is 
w o rth y  to  be compared w ith  the  ju d g m e n t o f 
M arsha ll, C .J., discussed th e  whole question o f ex
te r r ito r ia l i ty  o f a p u b lic  ship o f w ar, q uo ting  the  
a u tho ritie s  fro m  1740 onwards and re fe rring  to  
cases o f G overnm ent action. H e quotes Casaregis 
(1740), “  D iscursus de Com mercio,”  H u b n e r (1759), 
“  D e la  Saisie des B a tim e n t N eutres,”  Lam pred i, 
P inhe iro  Ferre ira , A zueri, L o rd  S tow e ll’s advice 
to  th e  B r it is h  G overnm ent in  1820 in  Brown's 
case, W heaton, H au te feu ille , “  Des D ro its  e t des 
D evo irs des N a tions N eutres,”  O rto lan , “  D ip lo m a tic  
de la  M er,”  B lu n ts c h li H e ffte r and Calvo. O f these 
H ubner, H au te feu ille , O rto lan  and Calvo support 
in  h is v iew  th e  h igh  doctrine  o f e x te rr ito r ia lity ,  
Casaregis and W heaton are non -com m itta l, the  
others are against th e  doctrine . A fte r  con trove rting  
the  views w h ich  fa vo u r complete e x te rr ito r ia lity ,  
and p o in tin g  o u t th e  d ifficu ltie s  and indeed ab
surd ities to  w h ich  the  doctrine  leads, he says : 
“  The ru le  w h ich  reason and good sense w ou ld  as i t  
s trikes me prescribe w ou ld  be th a t  as regards the  
d isc ip line  o f a fore ign ship and offences com m itted  
on board as between members o f her crew tow ards 
one ano ther m atte rs  should be le ft  e n tire ly  to  the  
law  o f the  ship, and th a t  should th e  offender escape 
to  th e  shore he should i f  taken  be g iven up to  the 
comm ander o f th e  ship on demand and should be 
tr ie d  on shore o n ly  i f  no such demand be made. 
B u t i f  a crim e be com m itted  on board the  ship 
upon a local sub ject o r i f  a crim e hav ing  been 
com m itted  on shore th e  c r im in a l gets on board a 
fore ign ship, he should be g iven up to  th e  local 
a u tho ritie s . In  w h ich  w ay the  ru le  should be 
settled  so im p o rta n t a p rinc ip le  o f in te rn a tio n a l law  
ought n o t to  be p e rm itte d  to  rem ain  in  its  present 
unse ttled  sta te .”

In  th is  passage, w h ich  was c ited  w ith  approva l 
b y  the  F u ll C ourt o f H ong  K o n g  in  the  present 
case, i t  should be observed th a t  the  L o rd  Chief 
Justice  assumes th a t  even i f  a crim e be com m itted  
on board b y  one m em ber o f the  crew on another, 
should the  offender escape to  shore and no demand 
be made fo r  his re tu rn , th e  te r r ito r ia l co u rt w ou ld  
have ju r is d ic tio n . T h e ir  Lordsh ips doub t w hether 
when he is dealing w ith  th e  case o f a crim e com 
m itte d  on board  on a loca l sub ject he has present 
to  his m in d  th e  p o s s ib ility  o f the  local sub ject 
being a m em ber o f th e  crew. A n d  w h ile  he says 
th a t  in  th e  cases p u t th e  offender should be g iven 
up to  th e  loca l a u tho ritie s , he does n o t say whether, 
i f  surrender were refused, ju d ic ia l process could be 
d irected  to  th e  cap ta in  o f th e  fore ign vessel to  secure 
the  custody o f th e  offender b y  th e  loca l a u th o r ity .
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In  the  m em orandum  o f S ir A lexander Cockburn, 
A rch ib a ld , J . concurred. M r. Stephen w ro te  a 
m em orandum  to  the  same effect in  th e  tren ch a n t 
Stephen sty le . M r. R o th e ry  trea ted  the  dogm atic  
assertion o f “  H is to ricus  ”  and his a u tho ritie s  to  a 
merciless dissection to  w h ich  the  conclusions o f a 
W hew e ll Professor can seldom have been subjected. 
In  a d d itio n  to  the  au tho ritie s  a lready m entioned, 
reference should be made to  the  passages c ited  in  
th e  judg m e n t o f the  Supreme C ourt in  th is  case 
from  H a ll,  8 th  e d it., 1924, ed ited b y  Professor 
Pearce H igg ins, par. 55. There th e  a u tho r states 
th a t  a p u b lic  vessel is exem pt fro m  th e  te r r ito r ia l 
ju r is d ic tio n  ; b u t th a t  her crew and persons on 
board o f her cannot ignore the  laws o f th e  co u n try  
in  w h ich  she is ly in g  as i f  she were a te rr ito r ia l 
enclave. Exceptions to  th e ir  ob liga tion  ex is t in  the 
case o f acts beg inning and ending on board the 
ship and ta k in g  no effect e x te rn a lly  to  her in  a ll 
m atte rs  in  w h ich  the  economy o f the  ship o r the 
re lations o f persons on board to  each o ther are 
exclus ive ly  concerned. The a u tho r appends a 
note : “  The case w h ich  however w ou ld  be extrem ely 
ra re  on board a ship o f w ar o f a crim e com m itted  
b y  a sub ject o f th e  S ta te  w ith in  w h ich  th e  vessel 
is ly in g  against a fe llow  sub ject w ou ld  no d o u b t be 
an exception to  th is . I t  w ou ld  be th e  d u ty  o f the 
cap ta in  to  surrender th e  c rim in a l.”

The o ther passage is fro m  “  O ppenheim ,”  5 th  ed it., 
1937, ed ited  b y  Professor L a u te rp a ch t, vo l. 1, 
par. 450. The au tho r adopts the  fu l l  e x te rr ito r ia l 
v iew  : “  The pos ition  o f m en-of-w ar in  fore ign 
waters is characterised b y  the  fa c t th a t  th e y  are 
called ‘ flo a tin g  po rtions o f the  flag  S ta te .’ F o r 
a t th e  present tim e  there  is a custom ary ru le  o f 
in te rn a tio n a l law  u n ive rsa lly  recognised th a t  the 
State ow ning the  waters in to  w h ich  fore ign men-of- 
w ar enter m ust tre a t them  in  every p o in t as though  
th e y  were flo a tin g  po rtions o f th e ir  flag S ta te .”  
W hen, however, he is dealing w ith  th e  analogous 
im m un ities  o f d ip lo m a tic  envoys, par. 389, he says, 
“  e x te r r ito r ia li ty  in  th is  as in  every o ther case is a 
fic tio n  on ly , fo r  d ip lo m a tic  envoys are in  re a lity  
n o t w ith o u t b u t w ith in  the  te rr ito rie s  o f the 
rece iv ing States.”  There is a note th a t  “  The 
m odern tendency among w rite rs  is tow ards re
je c tin g  the  fic tio n  o f e x te r r ito r ia li ty , ”  a note 
w h ich  is n o t in  th e  second e d ition , th e  las t prepared 
b y  the  au tho r, and appears fo r  the  f irs t  t im e  in  the 
fo u rth  ed ition  ed ited b y  Professor M cN a ir.

T h e ir  Lordsh ips have no hes ita tion  in  re jec ting  
the  doctrine  o f e x te r r ito r ia li ty  expressed in  the 
words o f M r. Oppenheim  w h ich  regards the  pub lic  
ship “  as a flo a tin g  p o rtio n  o f the  flag S ta te .”  
H ow ever th e  doctrine  o f e x te r r ito r ia li ty  is expressed, 
i t  is a fic tio n , and legal fic tions  have a tendency 
to  pass beyond th e ir  appointed bounds and 
to  harden in to  dangerous facts. The t r u th  is th a t  
the  enunciators o f th e  flo a tin g  is land th e o ry  have 
fa iled  to  face v e ry  obvious possib ilities th a t  
make the  doctrine  q u ite  im p rac ticab le  when 
tested b y  the  ac tua litie s  o f life  on board ship and 
ashore. Im m u n itie s  m ay w e ll be g iven in  respect 
o f  th e  conduct o f members o f th e  crew to  one 
ano ther on board ship. I f  one m em ber o f the  
crew assault another on board, i t  w ou ld  be un ivers
a lly  agreed th a t  th e  local courts w ou ld  n o t seek to  
exercise ju r is d ic tio n , and w ou ld  decline i t  unless 
indeed th e y  were in v ite d  to  exercise i t  b y  com petent 
a u th o r ity  o f the  flag  na tion . B u t i f  a resident in  
the  rece iv ing S tate v is ite d  th e  p u b lic  sh ip and 
com m itted  th e f t  and re tu rned  to  shore, is i t  con
ceivable th a t  when he was arrested on shore and 
shore witnesses were necessary to  p rove  dealings 
w ith  the  stolen goods and to  id e n tify  the  offender, 
the  loca l courts w ou ld  have no ju r is d ic tio n  ? W h a t is

the  cap ta in  o f the  p u b lic  ship to  do ? Can he cla im  
to  have th e  loca l n a tio na l surrendered to  h im  ? 
H e  w ou ld  have no c la im  to  th e  witnesses o r to  
compel th e ir  tes tim o n y  in  advance o r otherw ise. 
H e  n a tu ra lly  w ou ld  leave the  case to  the  local 
courts. B u t on th is  hypothesis th e  crim e has been 
com m itted  on a p o rtio n  o f fo re ign te r r ito ry . The 
local co u rt then  has no ju r is d ic tio n , and th is  f ic tio n  
dismisses th e  offender u n tr ie d  and u n tria b le . F o r 
i t  is a commonplace th a t  a fore ign co u n try  cannot 
g ive te r r ito r ia l ju r is d ic tio n  b y  consent. S im ila rly  
in  th e  analogous case o f an embassy. Is  i t  possible 
th a t  th e  doctrines o f in te rn a tio n a l law  are so r ig id  
th a t  a loca l b u rg la r w ho has broken  and entered 
a fore ign embassy and hav ing  com pleted his crim e 
is arrested in  his own co u n try  cannot be tr ie d  in  
the  courts o f the  co u n try  ? I t  is o n ly  necessary to  
te s t th e  p ropos ition  to  assume th a t  the  foreign 
co u n try  has assented to  th e  ju r is d ic tio n  o f the 
loca l courts. E ven  so ob jec tive  e x te rr ito r ia li ty  
w ou ld  fo r th e  reason g iven above deprive our courts, 
a t any ra te , o f any ju r is d ic tio n  in  such a case. 
The resu lt o f any such doctrine  w ou ld  be n o t to  
prom ote th e  power and d ig n ity  o f the  fore ign 
sovereign b u t to  low er them  b y  a llow ing  in ju ries  
com m itted  in  his p u b lic  ships o r embassies to  go 
unpunished.

On th is  to p ic  th e ir  Lordsh ips agree w ith  the 
rem arks made b y  Professor B r ie r ly  in  “  The L a w  o f 
N ations (1928),”  p . 110 : , ,

“  The te rm  ‘ e x te rr ito r ia li ty  ’ is com m only used 
to  describe th e  status o f a person o r th in g  phys ica lly  
present in  a S tate ’s te r r ito ry ,  b u t  w h o lly  o r p a rt ly  
w ith d ra w n  from  th a t  S ta te ’s ju r is d ic tio n  b y  a ru le  
o f in te rn a tio n a l law , b u t fo r m any reasons i t  is an 
ob jectionable te rm . I t  in troduces a fic tio n , fo r the 
person o r th in g  is in  fa c t w ith in , and n o t outside, 
th e  t e r r i t o r y ; i t  im plies th a t, ju r is d ic tio n  and 
te r r ito ry  always coincide, whereas th e y  do so on ly  
genera lly ; and i t  is m isleading because we are 
tem pted  to  fo rge t th a t  i t  is o n ly  m etaphor and to  
deduce un true  legal consequences from  i t  as though 
i t  were a lite ra l t r u th .  A t  m ost i t  means no th ing  
more th a n  th a t  a person o r th in g  has some 
im m u n ity  fro m  the  local ju r is d ic tio n  ; i t  does no t 
help us to  determ ine th e  on ly  im p o rta n t  ̂ question, 
nam ely, how  fa r th is  im m u n ity  extends.”

The ' tru e  v iew  is th a t  in  accordance w ith  the 
conventions o f in te rn a tio n a l law , th e  te rr ito r ia  
sovereign g rants to  fore ign sovereigns and th e ir  
envoys and p u b lic  ships and th e  nava l forces 
carried b y  such ships certa in  im m un ities . Some 
are w e ll settled ; others are uncerta in . W hen the 
local co u rt is faced w ith  a case where such 
im m un ities  come in to  question i t  has to  decide 
w hether in  th e  p a rtic u la r  case th e  im m u n ity  exists 
o r no t. I f  i t  is clear th a t  i t  does, th e  co u rt w il l 
o f its  own in it ia t iv e  g ive effect to  i t .  The sovereign 
h im self, h is envoy, and h is p ro p e rty  inc lud ing  his 
p u b lic  arm ed ships are n o t to  be subjected to  legal 
process. These im m un ities  are w e ll settled. In  
re la tio n  to  the  p a rt ic u la r  sub ject o f th e  present 
d ispute, th e  crew o f  a w arship, i t  is ev iden t th a t 
the  im m un ities  extend to  in te rn a l disputes between 
the  crew. O ver offences com m itted  on board ship 
b y  one m em ber o f the  crew upon another, th e  local 
courts w ou ld  no t exercise ju r is d ic tio n . The fore ign 
sovereign cou ld  n o t be supposed to  send his vesse 
abroad i f  its  in te rn a l a ffa irs  were to  be in terfered 
w ith , and members o f th e  crew w ith d ra w n  f r o *  
its  service b y  local ju r is d ic tio n . W h a t are t  
precise lim its  o f th e  im m un ities  i t  is n o t necessary 
to  consider. Questions have arisen as to  tn  
exercise o f ju r is d ic tio n  over members o f a foreig 
crew w ho co m m it offences on land. I t  is no 
necessary fo r th e ir  Lordsh ips to  consider these.
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the  present case the  question arises as to  the  
m urde r o f one officer and the  a ttem p ted  m urde r o f 
ano ther b y  a m em ber o f th e  crew. I f  no th ing  
more arose the  Chinese G overnm ent cou ld  c learly  
have had ju r is d ic tio n  over th e  offence ; and though  
the  offender had fo r  reasons o f h u m a n ity  been 
taken  to  a loca l hosp ita l, a d ip lo m a tic  request fo r 
his surrender w ou ld  appear to  have been in  order. 
I t  is d if f ic u lt  to  see w h y  the  fa c t th a t  e ithe r the 
v ic t im  o r the  offender o r b o th  are loca l nationa ls 
should make a difference i f  b o th  are members o f 
the crew. B u t  th is  request was never made. The 
o n ly  request was fo r e x tra d itio n , w h ich  is based 
upon tre a ty  and s ta tu to ry  righ ts , and in  the 
circumstances in e v ita b ly  fa iled . B u t i f  th e  p r in c i
ples w h ich  th e ir  Lordsh ips have been discussing are 
accepted, the  im m un ities  w h ich  th e  local courts 
recognise flow  from  a w a ive r b y  th e  local sovereign 
o f his fu ll te rr ito r ia l ju r is d ic tio n  and can themselves 
be w aived. The strongest instances o f such w a ive r 
are the  no t in frequen t cases where a sovereign has, 
as i t  is said, subm itted  to  the  ju r is d ic tio n  o f a 
fore ign co u rt over his r ig h ts  o f  p rop e rty . Here is 
no question o f saying you  m ay tre a t an offence 
com m itted  on m y  te r r ito ry  as com m itted  on yours. 
Such a s ta tem ent b y  a fore ign sovereign w ou ld  
coun t " fo r  no th ing  in  ou r ju risprudence. B u t a 
sovereign m ay say you  have w aived y o u r ju r is d ic 
t io n  in  certa in  cases ; b u t I  p re fer in  th is  case th a t  
you  should exercise i t .  The o rig ina l ju r is d ic tio n  in  
such a case flows afresh.

A p p ly in g  these considerations to  the  present case, 
i t  appears to  th e ir  Lordsh ips as p la in  as possible 
th a t  the  Chinese G overnm ent, once the  e x tra d itio n  
proceedings were o u t o f the  w ay, consented to  the 
B r it is h  cou rt exercising ju r is d ic tio n . I t  is n o t o n ly  
th a t  w ith  fu l l  knowledge o f the  proceedings th e y  
made no fu r th e r  c la im , b u t a t tw o  d iffe re n t dates 
th e y  p e rm itte d  fo u r members o f th e ir  service to  
give evidence before the  B r it is h  co u rt in  a id  o f the  
p rosecution. T h a t th e y  had o rig in a lly  called in  the 
Police m ig h t n o t be m a te ria l i f  on consideration 
they  decided to  c la im  ju r is d ic tio n  themselves. B u t 
the circumstances stated toge the r w ith  the  fa c t 
th a t  the  m ate ria l instrum ents o f  conv ic tion , the 
revo lver bu lle ts , & c., were le ft  w ith o u t dem ur in  
the hands o f the H ong K ong  police make i t  p la in  
th a t  the  B r it is h  co u rt acted w ith  the  fu l l  consent 
° f  the  Chinese G overnm ent. I t  therefore fo llows 
th a t  there  was no v a lid  ob jection  to  the  ju r is d ic tio n  
and the  appeal fa ils . There was a fu r th e r  p o in t 
raised b y  the  Crown as to  the  possible effect o f the 
T re a ty  o f T ien ts in  in  1858, in  renouncing ju r is d ic 
tio n  b y  Chinese over B r it is h  subjects who com 
m itte d  crimes in  China. The Supreme C ourt was 
Prepared to  decide in  fa vo u r o f the Crown on th is  
P o in t also, b u t  in  v iew  o f the  op in ion  a lready 
expressed on the  m ain p o in t i t  is unnecessary to  
decide th is , and no op in ion is expressed upon it .  
Bor the  above reasons th e ir  Lordsh ips w il l  h u m b ly  
advise H is  M ajesty  th a t  th is  appeal be dismissed.

Appeal dismissed.
Solic ito rs fo r the appellant, Reid, Sharman, and Co.
Solic ito rs fo r the respondent, Birchalls.

Court of iubicatmt.
— ♦ —

COURT OF APPEAL.

December 2 and  12, 1938.

(B e fo re  Scott, MacKinnon, and dd Parcq,
L.JJ.)

The Nordborg. (a)

Carriage o f goods by sea— Short delivery  
o f tim ber under some b ills  o f lad ing  
and over-delivery o f other tim ber under some 
other b ills  o f lad ing— Shipowners' c la im  fo r  
balance o f fre ig h t— Counterclaim  o f consignees 
fo r  short delivery— R eply by shipowners 
c la im ing  to be credited w ith  the value o f tim ber 
over-delivered which the consignees had 
accepted, which value was adm ittedly in  excess 
o f the value o f the tim ber short delivered.

A pp ea l by defendants (consignees) fro m  a 
decision o f the county court judge s ittin g  at 
K in g s to n -u p o n -H u ll in  an action by p la in t if fs  
(owners o f the steamship N .)  c la im ing  fro m  
the defendants 191. 12s. 9d. balance o f fre ig h t 
on a cargo o f redwood shipped at Len ingrad  
in  A ugust 1933 under twelve b ills  o f lad ing  
dated the 14 th to the V7th A ugust, 1933. The 
defendants had accepted delivery o f p a r t o f th is  
cargo which was carried on board the steamship
N .,  but by the ir defence, though ad m itting  that 
191. odd was due fo r  fre ig h t they counter
claim ed in  respect o f the short delivery o f  286 
pieces o f redwood under fo u r  o f the b ills  o f 
lad ing. I n  the ir rep ly  the p la in t if fs  adm itted  
the ir fa ilu re  to deliver certain pieces o f redwood, 
but alleged that the defendants had received 
362 pieces o f wood not covered by any o f the 
b ills  o f lad ing  and had accepted them  “  in  
satisfaction or on account "  o f the tim ber which  
the p la in t if fs  were under an ob ligation to 
deliver to them under the respective b ills  o f 
lad ing. A lte rna tive ly , the p la in t if fs  sa id  
that they were entitled to credit fo r  the value o f 
the 362 pieces o f tim ber over-delivered to the 
defendants as a set-off against the la tte r's  
counterclaim  in  respect o f short delivery. I t  
was fu rth e r alleged by the p la in t if fs  that they 
had received a ll the pieces loaded on board 
the N .  as carriers and bailees, and were 
entitled to possession thereof, and that the 
defendants were not entitled to possession o f 
any goods not covered by the b ills  o f lad ing. 
They alleged that the defendants' re fusa l to 
deliver the goods as over-delivered to the p la in 
tif fs  and the ir detention by the defendants was 
w rong fu l and amounted to conversion, and they 
claim ed that they were entitled either to have the 
over-delivered pieces o f tim ber returned to them 
or to be credited w ith  the ir value as a set-off 
against the defendants' counterclaim  in  respect 
o f short delivery. The county court judge gave 
judgm ent fo r  the p la in t if fs  fo r  191. 12s. 9d.,

(a) Reported by J. A. Petrie , Esq., Barrie ter-at-Law.
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balance o f fre igh t, judgm ent f o r  the defendants 
upon the ir counterclaim  fo r  the value o f the 
goods short-delivered, and fu rth e r directed that 
the p la in t if fs  were to be at libe rty  to set-off the 
tim ber over-delivered or its  value against the 
defendants' counterclaim  fo r  short delivery. 

H e ld  (reversing the learned county court judge), 
that the shipowners d id  not derive a r ig h t to 
anyth ing more than the paym ent o f add itiona l 
fre ig h t merely fro m  the fa c t that the consignees 
had accepted the over-delivered goods, and that 
i f  there was such a r ig h t, i t  would depend not on 
an im p lic a tio n  o f law but on an inference to be 
drawn fro m  the p a rtic u la r facts. I n  the present 
case there were no facts before the court to 
support a f in d in g  that the defendants were 
bound by contract to pa y  the p la in t if fs  the value 
o f the goods over-delivered. A pp ea l allowed. 

Homer, T. J . 's  d ictum  in  M e d ite r ra n e a n  a n d  N e w  
Y o r k  S te a m sh ip  C o m p a n y  v. A . F . a n d  D . 
M a c k a y  ((1903LL K .  B . 297, a lp .  305) as to the 
obligation to give credit to a shipowner in  case 
o f over-delivery disapproved.

This was an appeal fro m  a decision o f H is  H onou r 
Judge S ir R eg ina ld  M itch e ll Banks s itt in g  in  the 
K in g s to n -u p o n -H u ll C ounty C ourt in  an action 
b rough t b y  th e  owners o f th e  steamship Nordborg 
against Messrs. C. P. Sherwood and Co., t im b e r 
m erchants, o f Jameson S treet, H u ll.  The d ispute 
between th e  parties is su ffic ien tly  set o u t in  the 
headnote. In  the  course o f his judgm en t, du Parcq, 
L .J . who read the  ju d g m e n t o f  the  cou rt, referred 
to  a d ic tu m  o f  Rom er, L .J . in  Mediterranean and 
New York Steamship Company v . A . F . and D. 
Mackay ((1903) 1 K .  B . 297) and c ited  a passage 
fro m  th a t  judgm en t a t  p. 305, w h ich  passage, 
however, w ou ld  appear fro m  the  re p o rt o f the same 
case in  72 L .  J . (K . B .) a t p . 150 to  be somewhat 
d iffe ren t, and to  read as fo llow s : “  I  can fin d  
no th ing  in  th e  circumstances o f th is  case w hich 
says th a t  because th e y  to o k  the  ove r-de live ry  o f the  
scantlings and boards th e y  m ust be taken  to  have 
elected to  tre a t th e  ove r-de live ry  as m aking  up, 
so fa r  as i t  w ent, fo r  th e  shortage o f  1253 pieces o f 
deal. On th e  con tra ry , as I  have said, th e  inference 
o f fa c t is th a t  th e y  to o k  th e  surp lus as an over- 
de live ry  o f scantlings and boards alone. T h a t 
being so, the  resu lt w ou ld  be as fo llow s : the  con
signees w ou ld  be e n title d  to  compensation fo r  the 
deficiency o f th e  d e a l; th e y  ought to  give c red it, 
and th e y  have given cred it, fo r the  over-de live ry 
o f scantlings and boards. The resu lt is th e y  are 
e n title d  to  w h a t th e y  have lo s t b y  th e  shortage 
th ro u g h  th e  de fau lt o f  th e  shipowners in  n o t 
com p ly ing  w ith  th e  b i l l  o f lad ing. The am ount 
awarded in  the  co u rt be low  is the  difference between 
the  loss to  them  o f th e  shortage on th e  deals 
a fte r g iv in g  c red it fo r  th e  ove r-de live ry  o f scantlings 
and boards. T h a t appears to  be pe rfe c tly  r ig h t m
every respect.”  . . . .

I t  w il l  be seen fro m  th e  judgm en t th a t  the  above 
d ic tu m  was disapproved b y  the  C ourt o f  Appeal in  
the  present case.

A m ongst the  cases re lied  on b y  th e  respondents 
(p la in tiffs ) in  a d d itio n  to  Mediterranean and New 
York Steamship Company v . A . F . and D. Mackay 
were the  fo llow ing  : Van Oppen and Co Lim ited  v . 
Tredegars Lim ited  ((1921) 37 T im es L .  R ep. 504), 
and Lancashire and Yorkshire Railway Company 
v . M acN icoll (118 L .  T . Rep. 596).

F . A . Sellers, K .C . and A. A . Mocatta fo r  the 
appellants (defendants).

[Ct . of A pp.

S ir Robert Aske, K .C . and Owen L . Bateson fo r 
th e  respondents (p la in tiffs ).

du Parcq, L.J. read th e  judgm en t o f th e  c o u r t : 
Th is  is th e  defendants’ appeal fro m  a judg m e n t o f 
the  K in g s to n -u p o n -H u ll C ounty C ourt. The 
defendants were th e  holders o f tw e lve  b ills  o f 
lad ing  bearing various dates in  A ugust, 1933, 
under w h ich  th e y  to o k  de live ry  o f a p a rt cargo o f 
sawn tim b e r borne in  the  p la in tif fs ’ vessel from  
Len ingrad  to  H u ll.  T o  a c la im  fo r  fre ig h t am oun t
ing  to  19/. 12s. 9d. the  defendants, w h ile  a d m ittin g  
th e  c la im , countercla im ed damages on the ground 
o f  sho rt de live ry  on fo u r o f  the  b ills  o f lad ing. I t  
was p rov ided  in  each o f th e  b ills  o f lad ing  th a t  a ll 
th e  term s, cond itions, clauses and exceptions 
contained in  th e  ch a rte r-p a rty  were deemed to  be 
incorporated there in , and b y  clause 10 o f the 
ch a rte r-p a rty  the  owner was to  be responsible fo r 
the num ber o f pieces signed fo r  b y  th e  m aster or 
his d u ly  authorised agents. Possib ly because o f 
th e  operation o f th is  clause the  p la in tiffs  were 
constrained to  -adm it in  th e ir  re p ly  th a t  “  they  
fa iled  to  de live r certa in  pieces o f wood to  the 
defendants as cla im ed in  the  coun te rc la im .”  
B y  w ay o f defence to  the  countercla im , however, 
th e y  sought to  re ly  on the  fa c t th a t  a q u a n tity  o f 
t im b e r am oun ting  to  362 pieces had been received 
fro m  them  b y  the  defendants w h ich  was n o t 
covered b y  any o f th e  tw e lve  b ills  o f  lad ing. B y  
th e ir  p leading th e y  made a lte rn a tive  and incon
sistent allegations, as, o f  course, th e y  were e n titled  
to  do. F irs t, they  said th a t  th e  defendants had 
accepted th e  q u a n tity  over-delivered “  in  satis
fac tion  o r on account o f ”  the  p la in tiffs ’ “ ob liga
tio n  to  de live r the  num ber o f  pieces set o u t in  the 
respective b ills  o f lad ing .”  A lte rn a tiv e ly , th e y  
said th a t  th is  tim b e r had been de livered to  the 
defendants “  b y  m istake ,”  and th a t  the  defendants 
had refused to  de live r i t  up  to  the  p la in tiffs  and 
w ro n g fu lly  detained i t .  They cla im ed to  be en titled  
to  be cred ited  w ith  th e  va lue o f the  362 pieces, o r to  
have the  362 pieces re tu rned  o r th e ir  va lue pa id  to  
them .

A t  th e  t r ia l  the  b ills  o f lad ing  were p u t in  evidence. 
There was no o ther evidence, w r it te n  o r oral. 
Each p a rty  re lied  on th e  admissions in  th e  o ther 
p a r ty ’s pleadings. The p la in tiffs  fo r  th e ir  p a rt 
fu r th e r  re lied  on certa in  admissions obta ined from  
the  defendants in  response to  a notice  to  a d m it 
facts. These admissions, so fa r  as i t  is necessary 
to  set them  ou t, were as fo llow s : (1) th a t  362 
pieces o f wood over and above the  num ber shown in  
seven specified h ills  o f lad ing  were discharged to  
and received b y  th e  defendants fro m  the  vessel 
on the  said b ills  o f lad ing  and th a t  th e y  were o f the 
q u a lity  described in  such b ills  o f lad ing  ; (2) th a t 
th e  va lue o f the  said 362 pieces ca lcu la ted on the 
average o f the  respective b ills  o f lad ing  exceeded the 
va lue o f th e  a d m itte d  shortage o f 286 pieces o f 
wood calcu lated on the  same basis.

The question w h ich  we have to  decide is w hether, 
on the  a d m itte d  facts, th e  learned judge was 
ju s tif ie d  in  ho ld ing  th a t  the  defendants m ust give 
c red it to  th e  p la in tiffs  fo r  the  va lue o f the  362 
pieces described as “  over-de live red .”

I t  was conceded b y  counsel fo r  th e  p la in tiffs  
th a t  upon these facts he cou ld  n o t ask the  co u rt to  
fin d  th a t  th e  defendants had accepted th e  362 
pieces “  in  sa tis faction  o r on account o f ”  the 
p la in tif fs ’ ob liga tion  to  de live r the  num ber ot 
pieces set o u t in  th e  b ills  o f lad ing. H e contended, 
however, th a t  the  p roper inference fro m  the  fac t 
was th a t  th e  p la in tif fs  had established th e ir  a lte rna
t iv e  a llega tion  and th a t  th e  defendants were liab le 
to  them  as to rtfeasors in  de tinue  o r conversion-

T he  N ordborg.
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In  support o f th is  con ten tion  counsel referred us 
to  th e  decision o f a D iv is io n a l C ourt in  Lancashire 
and Yorkshire Railway Company and others v . 
M acNicholl (118 L .  T . 596). I n  th a t  case i t  was 
r io t in  d ispute  th a t  th e  consignees had received 
from  the  carriers goods w h ich  were the  p ro p e rty  
o f ano ther and to  the  possession o f w h ich  th e y  
had no r ig h t. In  the  present case, as was po in ted  
o u t b y  counsel fo r  the  defendants, i t  is consistent 
w ith  the  facts a d m itte d  th a t,  as between themselves 
and th e ir  vendors, the  defendants were co n tra c tu a lly  
bound (or a t  least e n title d ) to  accept and to  pay 
the  vendors fo r  the  362 pieces, and th a t  th e y  were, 
in  t ru th ,  themselves the  owners o f th e  tim b e r 
described as “  over-de livered.”  The figures in  the 
b ills  o f  lad ing, though conclusive evidence against 
the shipowners, m ay be erroneous, and i t  m ay be 
th a t  in  fa c t th e  362 pieces were shipped b y  the 
consignor under those b ills  o f lad ing. N o t o n ly  is 
there  no admission o f th e  a llegations th a t  th e  362 
pieces were de livered “  b y  m istake  ”  and th a t  the 
defendants have “  refused to  de live r ”  them  to  the 
p la in tiffs , b u t  i t  was a d m itte d  a t th e  B a r th a t  
these allegations were f ir s t  made b y  the  p la in tiffs  
>n a p lead ing delivered on the  4 th  January , 1937, 
and th e y  were then  pleaded as an a lte rn a tive  to  
the a llega tion  th a t  th e  defendants had accepted 
th is  q u a n tity  o f t im b e r in  sa tis faction  o f the 
p la in tif fs ’ ob liga tion  to  de live r o ther tim b e r. I t  
was indeed com m on ground th a t  from  1933 to  1937 
no request had been made b y  th e  p la in tif fs  th a t  
the 362 pieces should be redelivered to  them . I t  
m ay w e ll be th o u g h t th a t  th e  tru e  inference from  
the  know n facts is th a t  th e  p la in tiffs  were w e ll 
aware th a t  th e  defendants were e n title d  to  re ta in  
the 362 pieces. On th e  m ateria ls  before the 
{earned co u n ty  co u rt judge  i t  w ou ld  have been 
im possible fo r  h im  to  ho ld , and indeed he has no t 
held, th a t  th e  defendants were liab le  to  the 
P la in tiffs  in  to r t .

The rem ain ing  question is w he ther th e  mere fa c t 
th a t  a consignee has received fro m  th e  shipowner 
a q u a n tity  o f goods in  excess o f th a t  specified in  
the b i l l  o f lad ing  renders h im  liab le  to  pa y  to  the 
shipowner o r c re d it h im  w ith  the  va lue o f the 
over-plus. The learned co u n ty  co u rt judge has 
answered th is  question in  th e  a ffirm a tive . In  so 
doing he fo llow ed a previous decision o f his own in  
w hich he had founded his ju d g m e n t upon a d ic tu m  
° f  L o rd  Justice  R om er in  Mediterranean and New 
York Steamship Company v .  A . F . and D . Mackay 
((1903) 1 K .  B . 297, a t p. 305). In  th a t  case there 
was a sho rt d e live ry , o f goods o f one sort, b u t an 
over-de live ry, w h ich  was accepted b y  th e  con
signees, o f goods o f ano ther sort. The decision o f 
la e  co u rt was th a t  th e  consignees had a c la im  fo r 
Shortage and fo r  an allowance in  respect, f irs t, o f 
the fre ig h t a ttr ib u ta b le  to  th e  p o rtio n  n o t delivered, 
and, secondly, o f the  va lue o f the  q u a n tity  w h ich 
w®s n o t delivered. I t  appears th a t  the  consignees 
“ ad in  fa c t g iven c red it to  the  shipowners fo r  the 
value o f th e  goods over-de livered (see the  re p o rt o f 
the same case in  72 L . J . (K . B .) 147), and in  the 
o°Urse o f his ju d g m e n t L o rd  Justice  R om er said 
<(1903) 1 K . B . a t p . 305) :

I  can fin d  n o th ing  in  th e  circumstances o f the  
pase to  show th a t  because th e y  [th e  consignees] 
“ ° k  th e  ove r-de live ry  o f  th e  scantlings and boards 
“ ey m ust be taken  to  have elected to  tre a t the 

“ Ver-delivCTy as m aking  up, so fa r  as i t  covered i t ,  
he shortage o f deals. T h a t being so, th e  resu lt 
°u ld  be th a t  th e y  w ou ld  be e n tit le d  to  compensa- 

>°n fo r  the  deficiency o f th e  deals, and ought to  
give c red it fo r  the  ove r-de live ry  in  scantlings and 
is ° t i^ s . Tbe am oun t awarded in  th e  co u rt below 

the  difference between th e  loss b y  shortage o f
V o l . X I X . ,  N .S .

deals and the  va lue o f the  ove r-de live ry  o f scantlings 
and boards, and appears to  be r ig h t  in  every 
respect.”

The rep o rt in  th e  Law Journal a ttr ib u te d  to  the  
L o rd  Justice  th e  fu rth e r  s ta tem ent th a t  the 
consignees had in  fa c t g iven c red it fo r  the 
over-de live ry. I t  m ay be doubted  w hether L o rd  
Justice  R om er, in  the  passage quoted, in tended to  
enunciate a p rinc ip le  o f general app lica tion . 
Assum ing th a t  he d id  so in tend , i t  is, we th in k , 
p la in  th a t  h is d ic tu m  was n o t necessary to  the  
decision o f th e  case, and n o th ing  to  th e  same 
effect is to  be found  in  the  judgm ents o f the  o ther 
members o f the  cou rt.

W e were referred to  a recent decision o f M r. 
Justice  G oddard (as he then  was) in  w h ich  doub t 
was expressed as to  the  correctness o f th e  d ic tu m  
and th e  accuracy o f the  reports  (Lauro  v . L. 
Dreyfus and Co., 59 L I.  L . Rep. 110, a t pp. 116, 117).

In  the  absence o f any b in d in g  a u th o r ity , i t  is 
necessary fo r  th is  co u rt to  decide th e  question 
accord ing to  general p rinc ip les. I t  was argued th a t,  
ju s t  as the  buye r w ho accepts a q u a n tity  o f goods 
la rger th a n  he con tracted  to  b u y  m ust pa y  fo r  them  
a t the  con tra c t ra te  (see sect. 30, sub-sect. (2), o f 
the  Sale o f Goods A c t, 1893), so, b y  analogy, the  
consignee w ho takes de live ry  fro m  the  shipowner o f 
a la rger q u a n tity  o f goods th a n  th e  b i l l  o f lad ing  
specifies m ust pay th e ir  va lue  to  the  shipowner.

In  ou r v iew , the  tw o  cases are in  no w ay analogous. 
As between seller and buyer, th e  de live ry  o f a 
q u a n tity  la rger th a n  th a t  specified in  the  con tra c t 
was regarded a t comm on law  as a proposal fo r  a 
new con tra c t o f sale w h ich  the  buye r m ig h t accept 
b y  re ta in in g  th e  goods (see H art v . M ills ,  15
M. &  W . 85, and Cunliffe  v . Harrison, 1851, 6 E x . 
903, per B aron  Parke, a t p. 906). As between 
shipowner and consignee we can fin d  no reason fo r  
ho ld ing  th a t,  w he ther (as was suggested) b y  im 
p lica tio n  o f law , o r b y  w ay  o f inference fro m  the  
facts, the  acceptance b y  the  la tte r  o f th e  overp lus 
o f its e lf gives the  shipowner a r ig h t  to  a n y th in g  
more th a n  the  paym en t o f a d d itio n a l fre ig h t. 
Prim d facie the  shipowner is e n tit le d  to  be p a id  fo r  
ca rry in g  the  surplus goods, b u t n o t to  be pa id  th e ir  
va lue o r th e ir  price. E ven  the  r ig h t  to  a d d itio na l 
fre ig h t, where goods are n o t m entioned in  the  b i l l  
o f lad ing , and are thus i t  w ou ld  seem, n o t covered 
b y  sect. 1 o f the  B ills  o f L a d in g  A c t, 1855, w ou ld  
appear to  depend n o t on an im p lica tio n  o f law , b u t 
on an inference w h ich  m ay p ro p e rly  be d raw n from  
th e  facts (see Sanders v . Vanzeller, 1843, 4 Q. B . 
260, a t p . 295 ; White and Co. v . Furness, Withy, 
and Co., 7 Asp. M ar. Law  Cas. 574 ; 72 L . T . Rep. 
157 ; (1895) A . C. 40, per L o rd  H ersche ll, a t p. 43).

In  the  present case there  were no facts before the  
learned co un ty  co u rt judge to  support a fin d in g  th a t 
the  defendants were bound b y  con tra c t to  pay 
to  the  shipowners the  value o f goods the  price  o f 
w h ich, fo r  a ll th a t  appears fro m  the  adm itte d  
facts, e ithe r m ay have been pa id  long ago b y  the 
defendants to  th e ir  vendors o r m ay be a deb t due 
fro m  th e  defendants to  th e ir  vendors w h ich  w ou ld  
n o t be satisfied b y  paym en t to  the  shipowners.

Counsel fo r  the  p la in tiffs  sought to  re ly  upon a 
passage in  the  speech o f L o rd  M ou lton  in  Sandeman 
and Sons v . Tyzack and Branfoot Steamship Com
pany Lim ited  (109 L . T . Rep. 580 ; (1913) A . C. 680, 
a t pp. 696 and 697), w h ich  deals w ith  the  pos ition  
o f a consignee whose goods have become “  in 
separably and in d is tingu ishab ly  m ixed  ”  w ith  
those o f ano ther consignee, “  w ith o u t loss and 
w ith o u t de te rio ra tion .”  L o rd  M ou lton  there  
says th a t  i f  th e  consignee chooses to  exercise his 
r ig h t  to  c la im  as te n an t in  com m on the  m ix tu re  o f 
his goods w ith  those o f another, “  the  shipowners

IC K



25 0 ASPINALL’S MARITIME LAW CASES.

H . OF L . ]  T h e  Ow n e k s  of  M /V  H e k a n g e r  v . Ow n e r s  of S/S D ia m o n d  [H .  of L .

are e n tit le d  to  th e  benefit o f w h a t he received in  
reduc tion  o f damages fo r th e ir  breach o f co n tra c t.”  
In  th e  case supposed, the  consignee elects to  
exercise a r ig h t  w h ich  he has acquired solely b y  
reason o f th e  shipowners’ breach o f con trac t. H e 
thus becomes co-owner o f a m ix tu re  in  w h ich  the 
goods w h ich  should have been de livered to  h im  as a 
separate e n tity 'h a ve  been merged. I t  seems a lm ost 
se lf-ev iden t th a t  any p ro f it  w h ich  th is  co-ownership 
brings h im  should be set o ff aga inst the  loss 
occasioned b y  the  breach o f  con trac t.

In  th e  present case, the  consignee is n o t shown 
to  have received any coun te rva iling  advantage 
w hatever w h ich  m ay be set against his loss, no r is 
there a n y th in g  to  show any commixtio o f his 
goods w ith  those w h ich  are th e  p ro p e rty  o f another 
person. Here again the  answer to  the  respondents’ 
con ten tion  is th a t  th e  appellants m ay w e ll have 
had a r ig h t  to  receive n o t o n ly  th e  goods w h ich  
the  respondents fa iled  to  de live r, b u t also the  302 
pieces w hich, accord ing to  th e  b il l  o f lad ing , were 
over-delivered.

In  th e  resu lt, the  appeal succeeds. The judg m e n t 
o f th e  co u n ty  co u rt m us t be va ried  (1) b y  o m itt in g  
th a t  p a rt o f i t  w h ich  adjudges th a t  th e  p la in tiffs  
are to  be g iven c red it fo r  a sum to  be assessed as the  
value o f overage o f de live ry , and (2) b y  g iv in g  the  
costs o f th e  issue raised b y  the  re p ly  to  the  de
fendants instead o f to  th e  p la in tiffs . The defendants 
are to  have th e  costs o f  th is  appeal.

Leave to appeal granted.

S olic ito rs fo r  th e  appellants (defendants), 
Pritchard, Sons, Partington, and Holland, agents 
fo r  Andrew M . Jackson and Co., o f H u ll.

So lic ito rs fo r the  respondents (p la in tiffs ), Botterell 
and Roche, agents fo r Sanderson and Co., o f H u ll.

f̂ ouge of Horfcg.

N o v e m b e r  15, 17, 18 ; D e c e m b e r  15, 1938.

Before Lords At k in , T h a nk er to n , R ussell, 
W rig ht  and Po rter .)

The O w ners of M o to r Vessel H eranger v . The  
O w ners of S team ship  D iam o nd  ; The  
H eran g er. (a)

ON APPEAL FROM TH E  COURT OF APPEAL IN  
E N G LAN D .

C o l l is i o n  n e a r  S t o n e  N e s s  P o i n t ,  R i v e r  
T h a m e s ,  b e tw e e n  a p p r o a c h i n g  v e s s e ls  —  
R u le s  o f  g o o d  s e a m a n s h ip — D u t y  o f  v e s s e l  
n a v i g a t i n g  o n  p r o p e r  s id e  to  r e v e rs e  e n g in e s —  
B o t h  v e s s e ls  h e ld  to  b la m e — P r o p o r t i o n  o f  
d a m a g e — P o r t  o f  L o n d o n  R i v e r  B y - l a w s ,  1914, 
b y - l a w  33.

T h e  H .,  a  t w in - s c r e w  m o t o r  v e s s e l o f  4877 to n s  
g ro s s  r e g is t e r  a n d  398f t .  lo n g ,  w a s  b o u n d  d o w n  
th e  R i v e r  T h a m e s  to  A n t w e r p  p a r t l y  la d e n  
i n  c h a rg e  o f  a  T r i n i t y  H o u s e  p i l o t .  T h e  D., 
a  s m a l l  s t e a m s h ip  o f  628 to n s  g ro s s  r e g is t e r  
a n d  170f t .  lo n g ,  w a s  i n  b a l la s t .  T h e  H . w a s  
a b r e a s t  o f  S t o n e  C o u r t  W h a r f  w h e n  s h e  f i r s t  
s ig h t e d  th e  D. T h e  D. w a s  s h o w in g  h e r  g r e e n  
l ig h t  a n d  w a s  tw o  p o i n t s  o n  th e  p o r t  b o w  o f  th e

(a) Reported by E dward J. M. Chap lin , Esq.,
Barristor-at-La w.

H .  T h e  p i l o t  o f  t h a t  v e s s e l e x p e c te d  th e  D . to  

o p e n  h e r  r e d  l ig h t  so  a s  to  c o m p ly  w i t h  r u l e  33 
o f  th e  P o r t  o f  L o n d o n  B y - l a w s ,  w h ic h  r e q u i r e d  
v e s s e ls  p a s s in g  u p  a n d  d o w n  th e  r i v e r  to  p a s s  

p o r t  to  p o r t ,  b u t  th e  D . c o n t in u e d  to  s h o w  h e r  
g r e e n  l ig h t .  T h e  H . w a s  th e n  p r o c e e d in g  w i t h  
th e  t id e  a t  a b o u t  e le v e n  k n o ts ,  a n d  th e  D . a t  s i x  
k n o ts ,  a n d  th e  tw o  v e s s e ls  w e r e  th u s  a p p r o a c h in g  
a t  n o t  le s s  t h a n  1000/f. a  m in u t e .  T h e  e n g in e s  
o f  th e  H .  w e r e  s to p p e d  a t  6.10  p . m . ,  w h e n  th e  
v e s s e ls  w e re , a b o u t  f o u r  c a b le s  a p a r t .  A t
6.11 th e  e n g in e s  o f  th e  H . w e r e  p u t  f u l l  s p e e d  
a s t e r n ,  w h e n  th e  d is t a n c e  b e tw e e n  th e  tw o  ves s e ls  
w a s  a b o u t  tw o  c a b le s , o r  1200/f., a n d  th e  
s t o p p in g  o f  th e  H . ’ s e n g in e s  p r o d u c e d  n o  
a p p r e c ia b le  e f fe c t  o n  th e  H . ’s s p e e d . T h e  
c o l l i s io n  o c c u r re d  a b o u t  a  m i n u t e  l a t e r  ;  th e  
D . w a s  s t r u c k  f o r w a r d  a n d  s a n k  i m m e d ia t e l y .  
I t  w a s  n o t  i n  q u e s t io n  t h a t  th e  D . w a s  th e  m o r e  
s e r io u s ly  to  b la m e ,  a s  s h e  p o r t e d  w h e n  sh e  o u g h t  
to  h a v e  s ta r b o a r d e d  i n  o r d e r  to  p a s s  th e  H . p o r t  
to  p o r t .  S h e  g a v e  n o  p o r t  s i g n a l  u n t i l  th e  
v e s s e ls  w e r e  a b o u t  1200/f. a p a r t .  T h e  t r i a l  
j u d g e  f o u n d  t h a t  th e  H . w a s  a ls o  to  b la m e  f o r  th e  

c o l l i s io n  i n  th e  p r o p o r t i o n  o f  o n e - t h i r d .  T h a t  
d e c is io n  w a s  a f f i r m e d  b y  th e  C o u r t  o f  A p p e a l  

( S c o t t ,  L . J .  d is s e n t in g ) .

H e l d ,  t h a t  th e  c o n t in u a n c e  o f  th e  D . o n  h e r  w r o n g  
c o u rs e  h a d  r e a c h e d  a  p o i n t  a t  w h ic h  th e  H . w a s  
b o u n d  to  t a k e  e f fe c t iv e  a c t io n ,  a n d  h a d  r e a c h e d  
t h is  p o i n t  b e fo re  s h e  a c t u a l ly  re v e r s e d  h e r  
e n g in e s .  T h a t  b r e a c h  o f  d u t y  c o n t r ib u t e d  to 
th e  c o l l i s io n ,  o r  a t  le a s t  to  th e  e x t e n t  o f  d a m a g e  
c o n s e q u e n t  u p o n  i t .  I t  w o u l d  h a v e  b e e n  g o o d  
a n d  p r u d e n t  s e a m a n s h ip  f o r  th e  H . to  h a v e  
re v e r s e d  h e r  e n g in e s  a t  a  t im e  s u b s t a n t i a l ly  

b e fo re  s h e  a c t u a l ly  d i d .

T h e  Aeneas (18 A s p .  M a r .  L a w  C a s . 571 ; 154 
L .  T .  R e p .  246 ; (1935) P .  128) o v e r r u le d .

D e c is io n  o f  th e  C o u r t  o f  A p p e a l  a f f i r m e d .

A p p e a l  fro m  the  decision o f the  C ourt o f  A p p e a l 
(Greer and Slesser, L .J J . ,  S cott, L .J . dissenting)» 
dated th e  15 th  December, a ffirm ing  th e  decision 
o f B u c k n ill,  J . dated th e  3 0 th  J u ly , 1937.

The action  arose o u t o f a co llis ion  between the  
B r it is h  steamship Diamond and the  N orw egian 
m o to r sh ip Heranger w h ich  to o k  place on the 
evening o f th e  30 th  December, 1936, in  the  r ive r 
Thames. B u c k n ill,  J . he ld  th a t  b o th  vessels were 
to  b lam e fo r  th e  co llis ion, and he apportioned  the 
b lam e as to  o n e -th ird  to  the  Heranger and as to  
tw o -th ird s  to  the  Diamond. H is  decision was 
a ffirm ed b y  th e  C ourt o f Appeal b y  a m a jo r ity . The 
owners o f th e  Heranger appealed.

The facts, w h ich  are su ffic ie n tly  sum m arised in 
the  headnote, are fu l ly  set o u t in  the  op in ion  ot 
L o rd  W r ig h t.

The P o r t o f London  R iv e r  B y-law s, 1914, b y -la w 
33, provides : “  E v e ry  steam  vessel proceeding UP 
o r down th e  r iv e r  sha ll, when i t  is safe and p ra c tic 
able, keep to  th a t  side o f  m id-channel w h ich  hes 
on the  s ta rboard  side o f such vessel and when tw o 
steam vessels proceeding in  opposite d irections, 
the  one up  and th e  o th e r down the  r iv e r, are 
approach ing each o th e r so as to  in vo lve  r is k  0 
co llis ion  th e y  sha ll pass p o rt side to  p o rt side> 
unless th e  special circum stances o f th e  case m ak 
departu re  fro m  th is  b y -la w  necessary.”
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Hayward, K .C . and Gordon W illiam s, fo r the 
appellants.

Carpmael, K .C . and (keen L . Bateman, fo r the  
respondents.

The House to o k  tim e  fo r  consideration.

Lord Atkin.— I  have had an o p p o rtu n ity  in  
th is  case o f read ing th e  op in ion  w h ich  is about to  
be delivered b y  m y  noble and learned fr ie n d  L o rd  
W rig h t. I  agree w ith  i t ,  and I  w il l on ly  add th a t 
as the  resu lt o f  th e  decision in  th is  case, i t  is clear 
th a t  the  decision in  the  case- o f The Aeneas (18 Asp. 
M ar. L a w  Cas. 571 ; 154 L .  T . Rep. 246 ; (1935) 
P. 128) m ust be taken  to  be overru led.

Lord Thankerton.— I  am  o f th e  same opin ion.

Lord Russell.— I  also concur.

Lord W right.— The appellants have been held 
by  B u c k n ill, J . and the  C ourt o f  Appeal, S cott, 
L .J . dissenting, liab le  in  the  p ro p o rtio n  o f  one- 
th ird  fo r  th e  damages resu lting  fro m  a collis ion 
between th e ir  vessel the  Heranger and th e  respon
dents vessel the  Diamond, who have been held 
liab le  fo r  tw o -th ird s  o f the  damage. T hey are 
appealing in  order to  secure a judg m e n t th a t  the 
Diamond was solely to  blame.

The co llis ion to o k  place a t  a bou t 6.12 p .m . 
on th e  30 th  December, 1936, in  th e  R iv e r Thames, 
nearly  opposite Stone Ness P o in t. The n ig h t was 
dark, b u t fine and clear, there  was a s lig h t sou therly  
breeze, the  t id e  was ebb, and o f abou t tw o  knots 
m force. The Heranger is a tw in -screw  m oto r 
vessel o f 4877 tons gross reg ister and 398 ft. long. 
She was bound down the  r iv e r  fro m  V ic to r ia  D ock 
to  A n tw e rp , p a r t ly  laden and in  charge o f  a T r in ity  
House p ilo t  named Dean. The Diamond was a 
sm all steamship o f  628 tons gross reg is te r and 
170ft. long. She was in  ba llas t and was draw ing  
p ft. 6in . fo rw a rd  and l i f t .  3 in . a ft. She was a t 
the tim e  proceeding to  th e  K e n t P o rtla n d  Cement 
com pany ’s w ha rf, w h ich  is on th e  south  side o f  the  
r *ver west o f G reenhithe fro m  th e  B e ll W h a rf, 
" 'h ieh  is also on the  south  side o f the  r iv e r  and is 
*0 St. C lem ent’s Reach. The co llis ion  to o k  place 
m>out opposite Johnson’s W h a rf, w h ich  is between 
Greenhithe and th e  K e n t Com pany’s w h a rf, a t a 
Po in t in  th e  stream  about 500ft. from  the  south 
m ore and ju s t on the  edge o f th e  dredged channel. 
H ie  r iv e r  a t th a t  p o in t is about h a lf  a m ile  w ide. 
U n fo rtu n a te ly , th e  m aster and one o f  the  men 
'''ere drowned. Thus th e  m aster, who had been 
noth steering and n a v iga ting  th e  Diamond, could 
not g ive  his side o f the  s to ry . The facts, however, 
nave been v e ry  c lea rly  found  b y  the  learned judge, 
j  'ose find ings have been accepted b y  b o th  parties, 
ndeed, there  was p ra c tic a lly  no d ispute  about 
ha t happened, except as to  the  w h is tle  signals 

8*ven respective ly  b y  th e  tw o  vessels. The  dis- 
fnacement o f  the  Heranger is ca lcu la ted a t  10,000 

and o f the  Diamond a t 800 tons.
The Heranger was about abreast o f  Stone C ourt 

V harf when she f irs t sighted the  Diamond. The 
j  l amond was then  com ing up St. C lem ent’s 
f. ®ach. The judge  found  she was sighted a t 
.•"• p .m . She was show ing her green lig h t and a 

ir r i  e m asthead lig h t,  she was d is ta n t a bou t one 
j j  Ue an d  was tw o -an d -a -h a lf po in ts  on th e  p o rt 

ow o f th e  Heranger. The p ilo t  o f th a t  vessel 
b Pected  th e  Diamond to  open her red  when she 
r u f an t0  round  Stone Ness, so as to  com p ly  w ith  
V e 6 th e  Thames B y-law s, w h ich  requires
Port Proceeding  UP and dow n th e  r iv e r  to  pass 
sh , to  P °r t - H u t the  Diamond con tinued  to  

mv her green in  about the  same o r a fine r bearing

on th e  p o rt bow  o f th e  Heranger. The Heranger 
was then  proceeding w ith  th e  tid e  a t about 11 knots, 
the  engines hav ing  been p u t fu l l  speed ahead a t 
6.6. p .m . Th is speed was n o t excessive. The 
Diamond is said to  have had a speed o f 6 kno ts 
th ro u g h  «the w a te r o r about 4 kno ts over the  land. 
The vessels were thus approaching each o ther a t 
n o t less than  1,000ft. a m inu te . I t  appears from  
her engine log th a t  the  engines o f the  Heranger 
were stopped a t 6.10 according to  th e  p ilo t ’s order. 
The p ilo t expla ined in  evidence th a t  he gave th is  
order because he th o u g h t there  was danger o f 
co llis ion. The vessels were then  about fo u r cables 
a pa rt. The Diamond had n o t a lte red  her course or 
opened her red on round ing  Stone Ness as the  p ilo t, 
th in k in g  the Diamond was bound up r iv e r  in  the 
o rd in a ry  course, had expected her to  do. A  m inu te  
la te r a t 6.11, the  engines o f the  Heranger were p u t 
fu l l  astern. The distance between the  vessels was 
then  about tw o  cables, o r 1200ft., stopp ing  the  
engines hav ing  in  the  m inu te  produced no appre
ciable effect on the  Heranger''s speed. The judge 
has precise ly found  the  tim e  when the  engines 
were reversed and the  re la tive  positions o f the 
tw o  vessels a t th a t  tim e . H e to o k  the  tim e  6.11 p.m . 
fro m  th e  engine log. H e  fixed  th e  pos ition  o f the 
Diamond on th e  independent evidence o f  a tu g  
m aster, who passed th e  Diamond ju s t before she 
signalled and placed her about 100ft. o ff Stone 
Ness P o in t, and a l i t t le  to  th e  sou thw ard  o f m id 
channel. H e found  th a t  th e  Heranger was heading 
s tra ig h t down L o n g  Reach w ith  wheel am idships, 
w h ich  w ou ld  tend  to  ta ke  her nearer to  th e  south 
bank. H e found , a fte r co n flic tin g  evidence, th a t  
the  Diamond was f irs t to  sound a signal, and th a t  
the  signal was tw o  sho rt b lasts. The Heranger 
sounded a signal o f  th ree  sho rt blasts in  rep ly .

W h a t had happened was th a t  the  Diamond had 
gone fu l l  ahead and ha rd  a po rt, in  order to  make 
the K e n t W h a rf, a t a tim e  when, as th e  judge  
found, she m ust have been on a course w h ich  was 
a t an angle o f o n ly  tw o  o r three po in ts  fro m  the 
opposite course o f the  Heranger. The in e v ita b le  
co llis ion  occurred a bou t one m inu te  la te r, abou t 
opposite Johnson’s W h a rf and about 500ft. fro m  
th e  shore. The Diamond was s truck  fo rw a rd  a t  an 
angle leading about five  po in ts  a f t  ju s t a b a ft the  
co llis ion  bu lkhead. She sank im m ed ia te ly . The 
Heranger anchored.

I t  is n o t in  question th a t  th e  Diamond was th e  
m ore seriously to  blame o f th e  tw o  vessels. I f  she 
was to  be deemed to  be proceeding up the  r iv e r 
she broke b y -la w  33, because she ported, when she 
ought to  have starboarded in  order to  pass th e  
Heranger p o rt to  p o rt. She gave no p o rt wheel 
signal t i l l  the  vessels were a bou t 1200ft. apa rt. I f  
she was to  be regarded as crossing fro m  one side 
o f the  r iv e r  to  the  o ther, she b roke b y-law  34, because 
she was n o t naviga ted  so as n o t to  cause obs truc tion , 
in ju ry  o r damage to  any o the r vessel. B u t a p a rt 
fro m  any p a rtic u la r  by-law s, her action  in  p o rt in g  
when she d id  and p u tt in g  herse lf in  th e  w a y  o f the  
Heranger was so ill-adv ised, and such a breach o f 
good seamanship, as a lm ost to  deserve the  e p ith e t 
“  su ic ida l ”  w h ich  has been app lied to  i t .  The 
respondents have n o t contended th a t  the  Diamond 
was n o t to  blame.

The question in  the  appeal is w hether the  judge  
was r ig h t  in  fin d in g  th a t  the  Heranger was also to  
blame, and ho ld ing  the  appellants liab le  in  th e  
p ro p o rtio n  o f one-th ird .

C erta in  m in o r grounds o f com p la in t p u t fo rw a rd  
b y  th e  respondents against the  Heranger m ay  be 
rejected as th e  judge  and the  C ourt o f A ppea l have 
done. These com pla in ts  are th a t  her speed was 
excessive, th a t  she was keeping too close to  the
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south bank, th a t  she was ta k in g  to o  w ide a sweep 
when round ing  the  bend, th a t  she should have 
sounded a starboard wheel signal. I  do n o t th in k  
i t  necessary to  discuss these m atte rs fu rth e r. There 
remains the  question w h ich  the  judge said had 
perplexed h im , and w h ich  is ce rta in ly  d iff ic u lt, 
w hether th e  Heranger should have taken  action 
earlier to  reduce her speed, th a t  is, w hether she le ft 
i t  too  la te  to  reverse her engines ? She d id  indeed 
stop a t fo u r cables, b u t  m ere ly to  stop her engines 
w ou ld  produce no appreciable effect up to  the  tim e  
when th e  engines were reversed, whereas reversing 
reduced her speed, in  the  m inu te  w h ich  elapsed 
before th e  collis ion, fro m  about eleven to  about 
fou r o r five  knots. O ught the  p ilo t  o f the  Heranger 
to  have reversed her engines a t a tim e  subs tan tia lly  
sooner th a n  he d id , say, a t th e  tim e  when he 
stopped his engines, w h ich  was when the  vessels 
were a t about fo u r cables distance, or a t least 
subs tan tia lly  before the  distance had narrowed to  
tw o  cables when he d id  reverse ? The judge has 
found th a t  the  p ilo t ought to  have done so. The 
E lde r B re th ren  who were w ith  h im  advised h im  to  
the  same effect. I t  is clear th a t  the  judge  came to  
his conclusion on a survey o f a ll the  circumstances. 
H e  po in ted  o u t th a t  the  Heranger to o k  no effective 
action  to  reduce her speed u n t i l  th e  vessels were 
about 1200ft. apa rt, because he disregarded the 
stopp ing  o f the  engines as n o t capable o f p roducing 
any m ate ria l effect ih  the  tw o  m inutes between 
stopping and reversing. W hen th e  Heranger 
reversed, she was closing on the Diamond a t a ra te  
o f a t  least 1000ft. a m inu te , qu ite  a p a rt fro m  the  
Diamond's speed o f approach. I f  the  Diamond had 
starboarded, she w ou ld  have been reta rded  in  doing 
so b y  th e  t id e  on her s tarboard bow. The precise 
bearing o f the  Diamond was d if f ic u lt  to  ascertain 
because she had on ly  one masthead lig h t. She had 
been ang ling to  the  south side o f th e  channel fo r 
some m inutes in  fu ll v iew  o f the  Heranger and had 
shown no in te n tio n  to  starboard. She was g radua lly  
g e tting  fine r on the  p o rt bow o f the  Heranger, 
a lthough  the  la tte r  was g radua lly  draw ing  closer to  
th e  southern edge o f the  channel, and cou ld  no t 
herself go to  s tarboard to  any extent. These 
considerations taken  together, w h ich  are fu lly  
ju s tif ie d  b y  th e  evidence, w a rra n t the  conclusion 
th a t  there was r is k  o f co llis ion even a t fo u r cables. 
T h is  v iew  was confirm ed b y  the  evidence o f the 
p ilo t  o f the  Heranger. H e had been w atch ing  the 
Diamond fo r some tim e , since he had sighted her 
about a m ile  away, expecting her a ll the  tim e  to  
open her red. H e d id  n o t th in k  she was going to  
th e  south  shore. W hen the  ships were about fo u r 
cables aw ay, he d id  th in k  there was danger o f 
co llis ion and then  he stopped the  engines. I t  is 
clear th a t  w h a t impressed h im  was the  delay o f 
the  Diamond in  s tra igh ten ing  up. H e d id  n o t know  
w h a t she was going to  do. A t  th is  stage the  
Diamond had n o t po rted  no r had she signalled. 
The question depends on w hether the  continuance 
o f  th e  Diamond on her w rong course reached a 
p o in t a t  w h ich  the  Heranger was bound to  take  
effective action  and had reached th is  p o in t before 
she a c tu a lly  reversed. I  agree w ith  the  judge and 
th e  C ourt o f Appeal th a t  i t  had. In  m y  op in ion 
th a t  breach o f d u ty  con tribu ted  to  the  collis ion, or 
a t least to  the  e x te n t o f damage consequent on it .

The question in  th is  case depends on the  rules 
o f  good seamanship, o r w h a t a p ru d e n t seaman 
ought to  do, n o t on the  breach o f any specific ru le  
o r regu la tion . The na u tica l assessors w ho have 
been adv is ing  y o u r Lordsh ips agree th a t  i t  w ou ld  
have been good and p ru d e n t seamanship fo r  the  
Heranger to  reverse a t a tim e  su b s tan tia lly  before 
she a c tu a lly  d id  T he  question is one o f fa c t to  be

decided on a consideration o f a ll th e  re levan t 
circumstances. This, I  th in k , is the  fo o tin g  on 
w h ich  the  judge and the  m a jo r ity  o f the  C ourt o f 
Appeal have proceeded. In  argum ent, however, 
the  m a tte r has been com plicated b y  reference to  
w h a t S co tt, L .J . in  his dissenting judg m e n t called 
“  a ru le  o f law  in  the  sense th a t  i t  is a s ta tem ent o f 
w h a t is the  m eaning o f the  rules.”  I t  is said th a t  
the  ru le  has been la id  down in  several cases, and 
in  p a rtic u la r th e  words o f H il l ,  J . in  The Wheatear 
(3 L I.  L . Rep. 229), are quoted as a s ta tem ent o f 
the  ru le . H i l l ,  J . said th a t  “  i t  w ou ld  lead to  great 
confusion i f  a t an ea rly  stage ships w h ich  are 
nav iga ting  in  a na rrow  channel were under th is  
ob liga tion, th a t  because one is n o t im m ed ia te ly  
seen to  be acting  p ro p e rly  th e  o ther m ust be called 
on to  take  d rastic  action. I  th in k  th a t  each is 
fo r  a tim e  e n tit le d  to  assume th a t  th e  o ther w ill 
ac t co rrec tly  and to  go upon th a t  assumption, and 
i t  is o n ly  a t the  las t when i t  is qu ite  clear th a t  the  
o ther is n o t going to  ac t co rrec tly  th a t  the  one 
w h ich  has h ith e rto  been doing w 'hat is r ig h t  is 
called upon to  do something more— th a t  is, to  take  
im m edia te  action to  avo id  the  co llis ion w h ich  the  
o ther is b ring in g  about, nam ely, b y  reversing 
engines.”  The same d is tinguished A d m ira lty  judge 
in  The Haliartus  (31 L I.  L .  R ep. 189), in  a s im ila r 
connection described the  question to  be determ ined 
as a question o f law  and said i t  was w hether the  
vessel was in  the  circumstances ju s tif ie d  in  m a in 
ta in in g  speed o r w hether she could n o t re ly  on 
expecting th a t  the  o ther vessel w ou ld  correct her 
m istake and in cu r the  r is k  o f defeating th a t  vessel’ s 
repentance.

I  do n o t th in k  th a t  a question o f th is  character 
can p rop e rly  be trea ted  as a question o f law . 
The C ourt o f A ppea l recen tly  held in  T idy  v . 
Battman (150 L .  T . Rep. 90 ; (1934) 1 K .  B . 319), 
a common law  action  fo r  negligence in  a m oto r-ca r 
co llis ion, th a t  i t  was n o t p roper to  set aside the 
find ing  o f a ju r y  b y  reference to  a ru le  o f conduct 
w h ich  i t  was said was a ru le  genera lly b in d in g  and a 
ru le  o f law . I  m ay ven tu re  to  quote w h a t I  said 
in  th a t  case in  the  C ourt o f A ppeal : “  I t  is u n 
fo rtu n a te  th a t  questions w h ich  are questions o f 
fa c t alone should be confused b y  im p o rtin g  in to  
them  as princ ip les o f law  a course o f reasoning 
w h ich  has no d o u b t p ro p e rly  been app lied in  
deciding o ther eases on o ther sets o f fa c t.”  In  
a ll these cases o f negligence, w he ther on sea o r on 
land, the  decision m us t be a rrived  a t as a question 
o f fa c t on a ll th e  circumstances o f each case. Cases 
and precedents m ay perhaps help sometimes, b u t 
th e y  are in  t r u th  a ve ry  d o u b tfu l guide a t  best 
in  decid ing any p a rtic u la r case. Indeed I  th in k  
th is  is obvious from  the  ac tua l language o f H i l l ,  J- 
in  The Wheatear (sup.), where he speaks o f “  an 
early  stage,”  “  each is fo r  a tim e  e n tit le d  to  
assume,”  “  one is n o t im m ed ia te ly  seen to  be 
acting  p rope rly .”  These are, I  th in k , questions o f 
fac t. B u t the  s ting  o f the  passage is in  th e  words, 
“  when i t  is qu ite  clear th a t  the  o ther is n o t going 
to  ac t co rre c tly .”  I f  th is  were p u t as a question 
o f law , I  should n o t accept i t  as correct. B u c k n ill, 
J . does no t, I  th in k , accept i t .  H e begins b y  using 
the  phrase “  when i t  should have become clear 
to  the p ilo t  o f the  Heranger th a t  the  Diamond was 
n o t going to  take  approp ria te  ac tion  to  pass p o rt 
to  p o rt.”  In  the  n e x t sentence he p u t th e  m a tte r 
thus : “  W hen . . . th e  Diamond, n o t hav ing
given any signal to  ind ica te  her in ten tions, has got 
so close to  the  Heranger th a t  i t  should appear 
d o u b tfu l to  the p ilo t  o f th e  Heranger w hether the 
Diamond can get p o rt to  p o rt b y  her own action 
alone i f  th e  Heranger continued on a t her 
com para tive ly  h igh  speed.”  T h is  p u ts  a concrete
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question o f fa c t based on the  facts o f th e  case, 
and is, as I  read i t ,  a w ay o f s ta tin g  th e  question 
w hether there  was such an apparent r is k  o f co llis ion 
i f  no steps were taken  to  change th e  s itu a tio n  th a t  
a p ru d e n t p ilo t  w ou ld  reverse. T h is  is d iffe ren t 
in  substance fro m  H il l ,  J . ’s c rite rio n , “  i t  is on ly  
a t the  las t when i t  is qu ite  clear th a t  the  o th e r is not 
going to  ac t co rre c tly .”  H i l l ,  J . is disposed to  
support h is ru le  b y  reference to  th e  analogy o f 
reg. 21 o f th e  Sea Rules. B u t  th a t  is n o t a true  
analogy. I t  is v it ia te d  b y  a fundam enta l d is tin c 
t io n . R u le  21 is specific and im pera tive , the 
“  keep on ”  ship is to  keep he r course and speed, 
sub ject to  th e  qua lifica tio n  contained in  the  
note th a t  i f  th a t  vessel finds herse lf so close 
th a t  co llis ion  cannot be avoided b y  th e  g iv ing  
w ay vessel alone, she sha ll take  such action  as 
w i l l  best a id  to  a ve rt co llis ion, in  a d d itio n  to  
w h ich  reg. 27 provides fo r a departure  from  the  
rules in  order to  avo id  im m edia te  danger. B u t 
in  th e  present case there  are no rules w h ich  app ly  
to  the  p a rtic u la r  facts. The decision w h a t action 
should be taken  depends and can o n ly  depend 
on th e  requirem ents o f good seamanship and 
the  app lica tion  o f  th e  o rd in a ry  p rinc ip les  o f 
the  law  o f negligence. W he the r o r n o t there  
is a breach o f  d u ty  depends on th e  special facts  o f 
the  case. B u t  even in  regard to  reg. 21, th e  facts 
o f th e  case m ust he considered to  determ ine w hether 
the  note to  reg. 21 o r reg. 27 applies so th a t  a vessel 
is n o t m ere ly ju s tif ie d  b u t bound to  depart from  
the ru le . Thus in  The Otranto (18 Asp. M ar. Law  
Cas. 193, a t p . 195 ; 144 L .  T . Rep. 251, a t p. 254 ; 
(1931) A . C. 194, a t p. 201) L o rd  B uckm aster quotes 
w ith  app rova l w h a t was said b y  L o rd  H ersche ll in  
The Tasmania (6 Asp. M ar. La w  Cas. a t p . 518 ; 
63 L .  T . Rep. a t  p. 2 ; 15 A p p . Cas. a t p . 226) : “ As 
soon, then , as i t  was, o r ought to  a m aster o f 
reasonable s k ill and prudence to  have been, obvious 
th a t  to  keep his course w ou ld  in vo lve  im m ediate 
danger, i t  was no longer th e  d u ty  o f th e  master 
o f the  Tasmania to  adhere to  the  22nd (now the  
21st) ru le . H e was n o t o n ly  ju s tif ie d  in  departing  
from  it ,  b u t  bound to  do so, and to  exercise h is best 
judg m e n t to  avo id  the  danger w h ich  th rea tened.”  
L o rd  B uckm aster adds : “  The ru le  was designed 
to  secure th a t  th e  stand on vessel shall m a in ta in  
her course u n t i l  the  las t safe m om ent. I t  is no t 
necessary fu r th e r  to  discuss the  cases under ru le  21 
because th e  ru le  is no tru e  ana logy. B u t in  any event 
even th e  ru le  w ou ld  n o t g ive so r ig id  a c rite rio n  
as H i l l ,  J . seems to  suggest. The d u ty  in  a case 
like  th e  present m ay be described as a d u ty  to  
avo id  r is k  o f co llis ion. The pos ition  m ay become so 
unce rta in  th a t  “  the  la s t safe m om ent ”  has a rrived .

In  m y  op in ion , B u c k n ill,  J . d id  n o t m isd irec t 
h im self b u t s ta ted th e  tru e  question and answered 
i t  co rrec tly  in  th e  circumstances o f th e  case. Th is  
rea lly  meets the  reasoning on w h ich  S co tt, L . J . 
dissented, and was o f op in ion  th a t  the  judge was 
Wrong. I t  is tru e , as he emphasises, th a t  to  
reverse is a ve ry  d ras tic  step, especially w ith  a 
heavy vessel lik e  th e  Heranger, borne on a tid e  
and n o t fa r  fro m  th e  shore. N o r does anyone doubt 
th a t i t  should n o t l ig h t ly  be assumed th a t  a w rong
doing ship m ig h t n o t co rrec t her e rro r in  tim e, and 
th a t i t  is no t desirable to  pre jud ice  her repentance 
so long as action  can p rop e rly  be deferred. B u t the 
tim e  m ay come when th e  d rastic  action  o f reversing 
n ius t be taken. I t  is n o t questioned b y  the 
appellants th a t  the  tim e  had ce rta in ly  come 
when th e  vessels were tw o  cables apa rt. B u t I  
th in k , in  agreement w ith  the  judges and the 
Ina jo r ity  o f th e  C ourt o f Appeal, th a t  the  tim e  had 
oonie su b s tan tia lly  earlier and th a t  th e  Heranger 
le f t  i t  too  la te  to  reverse her engines.

M r. H a yw ard  has, however, contended th a t  even 
i f  the  Heranger was negligent, s t i l l  th a t negligence 
is im m a te ria l unless i t  is established b y  the  respon
dents th a t  i t  a c tu a lly  con tribu ted  to  the  collis ion. 
H e contended th a t  the  s ta tem ent o f law  contained in  
the  judg m e n t o f th e  President in  The Aeneas 
(18 Asp. M ar. L a w  Cas. a t p. 575 ; 154 L .  T . Rep. 
a t p . 251 ; (1935) P. a t p . 131) was erroneous. 
The President said : “ I  th in k  the  p rinc ip le  to  
be app lied when there  is a breach o f a ru le  
w h ich  is d e fin ite ly  asserted to  have con tribu ted  
to  a co llis ion  is th a t  i t  is fo r  those w ho have been 
g u ilty  o f the  breach o f the  ru le  to  exonerate th e m 
selves and to  show a ffirm a tive ly  th a t  th e ir  de fau lt 
d id  n o t co n tribu te  in  any degree to  th e  collis ion 
a c tiv e ly  o r to  th e  resu lting  damage.”  Th is , in  
m y  op in ion , is co n tra ry  to  the  p rinc ip le  s ta ted 
b y  L o rd  F in la y  th a t  “  o n ly  fa u lts  w h ich  co n tribu te  
to  th e  accident are to  be taken  in to  account fo r 
th is  purpose. The existence o f fa u lt  on th e  p a rt o f 
one o f the  ships is no reason fo r  apportionm en t 
unless i t  in  p a rt caused the  damage ”  (The Kara- 
mea, 126 L . T . Rep. 417, a t  p. 418 ; (1922) 1 A . C. 
68, a t p. 71). I t  is also co n tra ry  to  the  general 
p rinc ip le  o f th e  law  o f negligence, accord ing to  
w h ich  i t  is necessary fo r the  p la in t if f  to  show bo th  
breach o f d u ty  and consequent damage. Damage 
is, i t  is said, th e  g is t o f the  action. Th is  is too  well 
established a t common law  to  ca ll fo r  any c ita tio n  
o f a u th o r ity . B u t i t  is, as L o rd  F in la y  po in ts  ou t, 
also the  ru le  in  A d m ira lty . W ha tever the  A d m ira lty  
law  on th is  m a tte r  was before th e  M aritim e  Con
ven tions A c t, 1911, i t  is now, I  th in k ,  clear th a t  the  
onus is on the  p a rty  se tting  up  a case o f negligence 
to  prove b o th  the  breach o f d u ty  and the  damage. 
Th is , the  o rd in a ry  ru le  in  common law  cases, is 
equa lly  the  ru le  in  A d m ira lty . The p a rty  a lleging 
negligence o r c o n trib u to ry  negligence m ust establish 
b o th  the  re levan t elements. I  thus fin d  m yself, 
w ith  a ll respect, unable to  agree w ith  th e  v iew  as 
to  th e  onus o f p ro o f stated b y  the  learned President 
in  The Aeneas (sup.). B u t though  the  burden is on 
the  respondents to  prove th a t  the  fa u lt  o f the 
Heranger con trib u te d  to  th e  accident and resu lting  
damage, I  th in k  i t  is clear th a t th e y  have discharged 
th is  burden. I t  is, I  th in k , clear th a t  i f  the  Her
anger had reversed a t a tim e  subs tan tia lly  earlier 
than  she d id , e ithe r there  w ou ld  have been no 
co llis ion (w h ich  is ve ry  d o u b tfu l) o r a t least (w hich 
is perhaps more probable) a d iffe ren t and much 
less serious collis ion. N o  d oub t the  disastrous 
effect o f the  co llis ion  on the  Diamond was due to  
her desperately im proper ac tion  in  ha rd -aporting  
when she d id . S co tt, L .J . th in k s  th a t  no p ruden t 
p ilo t  could possib ly have foreseen such an action 
and hence the  p ilo t  o f the  Heranger should be held 
to  be in  no fa u lt  a t a ll. I t  is im possible n o t to  feel 
th a t  th e  Heranger's p ilo t  was con fronted in  the  end 
b y  ve ry  e x tra o rd in a ry  conduct on the  p a rt o f the 
Diamond. B u t th a t  is rea lly  ir re le va n t on the 
question o f fa u lt, though  i t  is re levan t in  so fa r  as 
i t  goes to  p ro p o rtio n  o f damage. The judge has 
held the  Heranger liab le  in  the  p ro p o rtio n  o f one- 
th ird . There is no appeal against th a t  apportio n 
m ent. Indeed, th is  is n o t o f the  exceptiona l cases 
in  w h ich  an appella te co u rt w ou ld  be lik e ly  to  
consider a lte rin g  the  p roportions found b y  the  judge.

The resu lt is th a t,  in  m y  op in ion, the appeal 
should be dismissed w ith  costs.

Lord Porter.— I  also concur.
Appeal dismissed.

Solic ito rs fo r  the  appellants, Thomas Cooper 
and Co.

Solic ito rs fo r the  respondents, W illiam  A . Crump 
and Son.
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November 14, 15 ; December 15, 1938.

(Before Lords A t k i n , T h a n k e r t o n , R u s s e l l ,, 
W r ig h t , and P o r t e r .)

The U m tali. ( a )

ON APPEAL FROM TH E COURT OF APPEAL.

Collision in  St. Clement’s Reach, River 
Thames, just below Stone Ness Point—  
Down-going vessel and up-coming vessel 
approaching each other at high speed on the 
south side of mid-channel— Porting by down
going vessel, starboarding by up-coming vessel 
— F ailu re  by both vessels to pass port-to-port—  
Failure  of up-coming vessel, navigating against 
the ebb-tide, to “ ease her speed or stop on 
approaching . . . bend . . .” — Port of London 
River By-laws, 1914-1934 , by-laws 4  (a) 
and 33.

This was a claim by the Donaldson South 
American Line Lim ited, of Glasgow, owners of 
the steamship C. (6863 tons gross) against 
Messrs. Bullard, K ing , and Co. Limited, of 
London, owners of the steamship U . (8158 tons 
gross) fo r damages in  respect of a collision 
between the C. and the U ., which occurred on the 
morning of the 16th M a y , 1937, in  St. Clement’s 
Reach, River Thames, off Greenhithe, about 
two cables below Stone Ness Point and to the 
north of mid-channel. The stem of the U . 
came into contact with the port side of the C. in  
the way of the C.’s engine-room and both 
vessels were so severely damaged that they had 
to be beached. The damage sustained by the C. 
and her cargo were, in  the neighbourhood of 
100,0001. The facts found by Bucknill, J ., 
as fa r  as the navigation of the vessels was 
concerned, were as follows : The C. was 
proceeding up-river to the south of mid-channel 
and against the tide, which was a quarter ebb 
and of about one knot’s force. The U . was 
proceeding down-river from  the north, in  her 
own water. Each vessel was in  charge of a 
duly licensed T rin ity  House pilot, and up to 
within half a mile of the collision, whichoccurrcd 
to the north of mid-channel and about two 
cables below the bend at Stone Ness Point, was 
doing about ten knots over the ground. A t half 
a mile apart the U . sounded two short blasts, 
ported her wheel, and put her engines to half
speed ahead, the C. being then fine on the U . ’s 
port bow. The C. replied with one short blast 
and repeated that signal ten seconds later, 
indicating that she was directing her course to 
starboard, but the U . continued to gg to port. 
The C. subsequently put her wheel hard 
a-starboard and again sounded one short blast. 
When the vessels were 1000ft. apart the U . put 
her engines fu ll  speed astern, but at collision 
her speed was still five knots, whilst the C., 
although approaching a bend in  the river, never 
reduced her speed at a ll from  the time the U . 
was first rounding the point up to the actual 
impact.

(a) Reported by Edwakd J. M. Ch ap lin , Esq.
Barrister-at-Law.

Held, that both vessels were seriously to blame and
there was no satisfactory reason fo r saying tha
one was more to blame than the other.

Decision of the Court of Appeal (19  Asp. M a r.
Law Cas. 176 ; 159 L . T . Rep. 350) reversed. 

Judgment of Bucknill, J . (19 Asp. M a r . Law
Cas. 133 ; 158 L . T . Rep. 72) restored.

A p p e a l  fro m  the  decision o f the  C ourt o f Appeal 
(reported 19 Asp. M ar. L a w  Cas. 176 ; 159 L . T . Rep. 
350) (Greer, Slesser, and S cott, L .J J .,  s it t in g  w ith  
na u tica l assessors), on appeal fro m  the  decision o f 
B u c k n ill, J . assisted b y  E ld e r B re th ren  o f the  T r in i ty  
House, reported 19 Asp. M ar. La w  Cas. 133 ; 158 L .
T . Rep. 72. The facts are fu l ly  set o u t in  the  
headnote.

B u c k n ill, J . had held b o th  vessels to  b lam e in  
equal degrees. The C ourt o f A ppeal held the 
Um tali alone to  blame.

The owners o f the Um tali appealed.

G. St. C. Pilcher, K .C . and Gordon W illiam s  fo r  
the  appellants.

R. F . Hayward, K .C . and Owen L . Bateson fo r 
the  respondents.

The House to o k  tim e  fo r consideration.

Lord Atkin.— In  th is  case I  have had the
advantage o f reading the  op in ion  about to  be 
delivered b y  m y  noble and learned fr ie n d  L o rd  
W rig h t. I  e n tire ly  agree w ith  i t  and have no th ing  
to  add.

Lord Thankerton.— I  concur also in  the
op in ion  o f m y  noble and learned fr ien d  L o rd  
W rig h t.

Lord Russell.—-I also agree.
Lord Wright.— A t 6.55 a.m. summer tim e

on the  16th M ay, 1937, in  broad d a y lig h t on a
fine clear .m orning w ith  no w in d  except l ig h t 
n o rth e rly  a irs, th e  Um tali and Corrientes came 
in to  co llis ion on th e  R iv e r  Thames a l i t t le  below 
Stone Ness P o in t, w h ich  is on th e  n o rth  bank 
o f the  r iv e r. A b o u t th a t  p o in t the  r iv e r  makes 
a sharp bend fro m  St. C lem ent’s Reach w h ich  
runs rou g h ly  south-west w ith  Long  Reach w hich 
runs rou g h ly  north-east. The r iv e r  a t th a t  place 
is about h a lf a m ile  w ide. The dredged channel is 
about tw o  cables in  w id th , w h ile  on e ithe r side 
o f  the  dredged channel there  was su ffic ient w a te r 
fo r  these vessels, w h ich  were d raw ing  about 26 ft., 
to  navigate . N o  o ther vessels were about. Each 
vessel was in  charge o f a d u ly  licensed T r in ity  
House p ilo t. The tid e  was on the  f irs t  qu a rte r 
o f the  ebb and o f a force o f about one kn o t. B o th  
vessels were seriously damaged, and were beached 
n o t fa r  below Stone Ness P o in t.

B u c k n ill, J . he ld b o th  vessels seriously to  blame 
and apportioned  th e  damage equally. The C ourt 
o f Appeal d iffe red fro m  the  judge and held the 
Um tali alone to  blame. The owners o f th e  Umtali 
do n o t appeal against th e  decision th a t  the  Um tali 
was to  blame jo in t ly  w ith  th e  Corrientes, b u t 
appeal against the  decision o f th e  C ourt o f Appeal 
th a t  the  Um tali was alone to  blame, and a lte r
n a tiv e ly  question th e  apportionm en t o f lia b il ity .

The Um tali is a steel screw steamship belonging 
to  the  P o rt o f London, o f 8158 tons gross, 5 08 4  tons 
net, 468 ft. in  leng th , 61 ft. in  beam, f it te d  w ith  
tr ip le  expansion engines and a B auer W ach tu rb in e  
g iv in g  a to ta l horse-power o f 1118 nom ina l. A t  
the  tim e  o f th e  co llis ion she was ou tw a rd  bound 
in  the  course o f  a voyage fro m  London  to  South
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A fr ica  ca rry ing  passengers and general cargo and 
manned b y  a crew o f 135 hands a ll to ld .

The Corrientes is a steel screw steamship belonging 
to  th e  P o rt o f Glasgow, o f 6863 tons gross, 4233 tons 
net, 419 ft. in  length, 54.8ft. in  beam, and f it te d  
w ith  steam tu rb in e  engines o f 756 nom ina l horse
power. A t  th e  tim e  o f  the  co llis ion the  Corrientes 
was in w a rd  bound in  th e  course o f a voyage from  
B r it is h  Colum bia to  London  laden w ith  a cargo 
o f abou t 6200 tons o f general merchandise.

There was a t  th e  t r ia l  considerable co n flic t o f 
evidence between the  witnesses on th e  respective 
sides, b u t  the  judge has ve ry  c lea rly  and precisely 
s ta ted  his find ings o f fac t. These were accepted b y  
b o th  sides before th is  House and were also accepted 
(except fo r one o r tw o  p a rtic u la r po in ts o f  degree) 
in  th e  C ourt o f Appeal. I t  w il l  thus be suffic ient 
to  sta te  th e  effect o f these find ings, w ith o u t 
re fe rring  in  d e ta il to  th e  evidence. As th e  judge 
observed, there  was a w ide discrepancy as to  the 
pos ition  o f the  Corrientes com ing up  th e  r ive r, 
as to  th e  w h is tle  signals given or heard b y  each 
vessel, as to  the  place o f co llis ion, as to  th e  heading 
o f the  vessels a t co llis ion  and as to  the  speed 
o f the  Umtali a t the  tim e  o f co llis ion. As to  the 
speed o f th e  Corrientes there  was no question. 
She was proceeding a t fu l l  speed, about 11 knots, 
and continued to  do so r ig h t up  to  th e  collis ion.

The s to ry  m ay rou g h ly  be d iv ided  in to  tw o  
periods, one before the  Umtali sounded her f irs t 
signal, the  o ther fro m  then  to  the  collis ion.

A t  th e  tim e  the  Umtali sounded her signal, 
w h ich  was o f tw o  blasts, th e  Corrientes was about 
h a lf a m ile  away. She was com ing up  St. C lem ent’s 
Reach, steering a course south-west b y  west, 
and was a l i t t le  to  the  sou thw ard  o f  m id -r ive r 
and a l i t t le  below Low er Swanscombe B uoy. The 
Umtali seems to  have had her in  v iew  then  fo r  
about a m ile , b u t  the  Corrientes had made no sign 
o f going to  her p roper side o f the r iv e r. A t  the 
tim e  when th e  Umtali sounded her signal, the 
Corrientes was fine on th e  p o rt bow  o f  the  Umtali 
and th e  Umtali was fine  on the  sta rboard  bow 
o f th e  Corrientes. The course o f th e  Umtali was 
east b y  n o rth , th a t  o f th e  Corrientes was sou th 
west b y  west. On these headings th e  courses i f  
con tinued  w ou ld  c u t each o ther a t an angle o f 
abou t tw o  po in ts . B o th  vessels were do ing about 
the  same speed, th a t  is, te n  kno ts over the  ground, 
a llow ing  fo r  th e  t id e  o f one kn o t, the  speed o f the 
Umtali being about n ine kno ts, the  speed o f the 
Corrientes being about eleven kno ts. W hen the 
Umtali gave her signal she po rted  and p u t her 
engines a t h a lf speed. Thereupon the  Corrientes 
sounded one sho rt b last, and ten  seconds la te r 
sounded ano ther sho rt b last, and starboarded 
her helm . The p ilo t o f th e  Umtali then  ordered 
the  he lm  am idships. Then seeing th e  Corrientes was 
tu rn in g  to  s ta rboard  th e  Umtali again a lte red  
course to  p o rt. A lm o s t im m ed ia te ly  a fterw ards 
the  wheel o f the  Corrientes was p u t ha rd  a-starboard 
and she again sounded one b last. There was b y  
then  im m in e n t r is k  o f co llis ion, th e  ships being 
about 1000ft. a pa rt. The Umtali stopped b o th  
engines and a lm ost im m ed ia te ly  a fte rw ards reversed 
and sounded th ree  blasts. The co llis ion  occurred 
to  n o rth w a rd  o f m id -r ive r, abou t tw o  cables below 
the  Stone Ness L ig h t.  The Umtali's speed, though 
reduced b y  reversing, was a t th e  tim e  o f co llis ion 
a b o u t five  kno ts, w h ile  the  speed o f th e  Corrientes 
Was s t i l l  abou t eleven kno ts.

Before considering what conclusion follows from  
these findings i t  is necessary to  refer to  two o f the 
Port o f London R iver by-laws, No. 33 and 4a , 
which are as follows :

“  33. E v e ry  steam vessel proceeding up o r down

the  r iv e r  sha ll when i t  is safe and p racticab le  keep 
to  th a t  side o f m id-channel w h ich  lies on th e  s ta r
board side o f such vessel and when tw o  steam 
vessels proceeding in  opposite d irections th e  one up 
and the  o ther down the  r iv e r  are approaching each 
o ther so as to  invo lve  r is k  o f co llis ion  th e y  shall 
pass p o rt side to  p o rt side unless th e  special 
circumstances o f th e  case m ake departu re  fro m  
th is  b y -law  necessary.”

“  4 (a ) .— E v e ry  steam vessel n a v iga ting  against 
the  t id a l stream  sha ll i f  necessary in  order to  avo id  
r is k  o f co llis ion ease her speed o r stop on approach
ing  o r when round ing  a p o in t o r sharp bend so as 
to  a llow  any vessel n a v iga ting  w ith  the  t id a l stream  
to  pass clear o f he r.”

I t  was contended on beha lf o f th e  Corrientes th a t  
she had b roken ne ithe r by-law . B e ing on her 
w rong side she had no doubt, th e y  said, th e  d u ty  
to  get in to  her p roper w a te r as q u ic k ly  as possible 
when w ith in  a reasonable distance o f the  Umtali, 
and th is  she d id  in  th e  best and quickest w ay b y  
keeping her speed and s ta rboard ing  her wheel. 
B u t th is  con ten tion  does n o t g ive effect to  the  b y 
law . I t  ignores th a t  th e  Corrientes was n o t on ly  
on th e  w rong side w ith o u t any reason to  ju s t ify  
i t ,  b u t  con tinued  to  be on the  w rong side in  a w ay 
w h ich  invo lved  r is k  o f co llis ion, the  Corrientes being 
fine on the  p o rt bow  o f th e  Umtali, and th e  Umtali 
fine on the  starboard bow  o f th e  Corrientes. This 
pos ition  led th e  Umtali herself to  b reak th e  by-law , 
b y  p o rtin g , as I  shall discuss la te r. The vessels 
were a t th a t  stage approaching so as to  invo lve  
r is k  o f co llis ion, w h ich  was due to  the  con tinu ing  
breach o f th e  b y -law  b y  th e  Corrientes. N o t 
o n ly  was th e  Corrientes co n tinu ing  to  proceed a t 
eleven kno ts on her w rong side, b u t she k e p t her 
fu l l  speed r ig h t  up  to  th e  m om ent o f co llis ion, 
though  she was w ith in  th e  te rm s o f b y -la w  4 a , 
because she was n a v iga ting  against the  t id a l stream, 
approaching a p o in t in  th e  r iv e r, and i t  was neces
sary to  ta ke  steps to  a vo id  r is k  o f co llis ion. U nder 
the  b y -law  she was thus bound to  ease her speed o r 
stop. I t  was her d u ty  to  do so in  order to  a llow  the 
Umtali, w hich  was n a v ig a ting  w ith  th e  t id a l stream , 
to  pass clear o f her. The respondents have con
tended th a t  b y -law  4a o n ly  applies in  cases where 
tw o  vessels m eet o r are lik e ly  to  meet on a sharp 
bend a t w h a t has been called the  apex, and n o t to  
a case like  th is  where the  vessels were approaching 
some distance aw ay fro m  th e  p o in t. I  can fin d  no 
w a rra n t fo r  th is  con ten tion  in  the  words o f the  b y 
law , w h ich  are p e rfe c tly  clear, and re fe r specifica lly 
to  a vessel approaching th e  bend, as w e ll as to  a 
vessel round ing  i t .  The ru le  is p recau tiona ry  and 
m eant to  p reven t th e  vessel proceeding against 
the  tid e  g e ttin g  in to  th e  w ay o f the  vessel proceeding 
w ith  the  tide . T h is  is also clear fro m  th e  words 
“  to  a vo id  r is k  o f co llis ion ”  w h ich  again are qu ite  
p la in . The con ten tion  advanced b y  th e  respond
ents th a t  th e  d u ty  o n ly  arises in  order to  avo id  
b ring in g  in to  existence a r is k  o f co llis ion is con tra ry  
to  the  a c tua l language, to  say no th ing  o f the  s p ir it  
o f  th e  ru le . N o  d oub t the re  are cases in  w h ich  
th e  ru le  has been expressed as in tended to  deal 
w ith  th e  danger o f th e  vessels m eeting a t a p o in t. 
Such are, fo r example, The Homefire (57 L lo y d ’s 
L is t  R eports , p . 110), The Backworth (17 Asp. M ar. 
La w  Cas. 289 ; 137 L . T . Rep. 653 ; 1927, P rob. 
p. 256), and The Hontestroom (17 Asp. M ar. L aw  
Cas. 123 ; 136 L .  T . Rep. 33 ; 1927, A p p . Cas.
p. 37, a t p . 55, pe r L o rd  P h illim o re , in  a dissenting 
judgm en t). B u t these expressions were used in  re 
ference to  th e  facts o f th e  p a rtic u la r  cases and were 
n o t in tended to  la y  dow n any general ru le  or 
p rinc ip le  l im it in g  th e  m eaning w h ich  th e  words o f 
the  ru le  p la in ly  bear. I  th in k  th e  ru le  app lied to  the
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Corrientes, and was broken. I  also agree w ith  our 
assessors tha t, apart from  the by-laws, there was a 
breach o f the rules o f good seamanship.

B u t th e  judge has sta ted the  pos ition  and his 
conclusions in  language so clear and to  m y  m ind  so 
convinc ing th a t  I  cannot fo rbear q u o ting  i t  in  fu l l  : 
“  On m y  find ings the  Corrientes was n o t com ing 
up on her s ta rboard  side o f m id-channel a lthough 
i t  was q u ite  safe and p racticab le  fo r  her to  do so. 
W hen th e  Corrientes saw th e  Umtali com ing down 
she should a t  once have taken  steps to  get over to  
her p roper side. B e ing on her w rong side, there  was 
a r is k  o f co llis ion  w ith  the  Umtali w h ich  was 
com ing down on her p roper side, a t any ra te  so long 
as the  Corrientes stayed where she was and 
approached the  P o in t a t her fu l l  speed, and i t  was, 
there fore , the  d u ty  o f the  Corrientes to  ease her 
speed on approaching Stone Ness u n t i l  she had 
g o t in to  her p roper w a te r and the  vessels were in  a 
pos ition  to  pass p o rt to  p o rt w ith  a safe m arg in  in  
accordance w ith  b y -la w  33. Q u ite  a p a rt fro m  
b y -law  4a , the  E ld e r B re th re n  advise me th a t  in  the  
circumstances o f th is  case, as found  b y  me, the  
Corrientes should have eased he r speed as I  have said.

“  The Corrientes con tinued  on a t her fu l l  speed 
r ig h t up  to  th e  m om ent o f co llis ion  a lthough  there  
was r is k  o f co llis ion fro m  th e  tim e  when the  Umtali 
f irs t  s ta rte d  to  round  th e  bend and m uch more 
serious r is k  o f co llis ion when the  Umtali sounded 
tw o  sho rt b lasts and showed her desire to  pass s ta r
board  to  s ta rboard  b y  p o rtin g  he r wheel. The 
Corrientes, as soon as she saw th is  ac tion  b y  the  
Umtali, should a t once have taken  p ro m p t steps to  
get in to  her p roper w a te r b y  decisive sta rboard ing  
and sounding one sho rt b last, and she should a t 
once have stopped her engines. I  am  unable to  
fin d  any reason w h y  those in  charge o f th e  Corrientes 
d id  n o t hear th is  signal o f tw o  sho rt blasts as th e y  
say. Ins tead  o f decisive s ta rboard ing  and stopping 
her engines the  Corrientes starboarded and sounded 
one sho rt b last, and a fte r a sho rt in te rv a l sounded 
ano ther sho rt b last, and a fte r a fu r th e r  in te rva l 
p u t her wheel hard -a -sta rboard  and sounded a 
th ird  signal o f one short b las t, and continued, on a t 
fu l l  speed o f eleven kno ts up to  the  m om ent o f 
im pact. The Corrientes is there fore  seriously to  
b lam e.”

As the  Umtali also is confessed to  be seriously 
to  blam e, I  do n o t develop th a t  m a tte r  a t any 
length. She c learly  com m itted  a gross breach o f 
b y -law  33 b y  p o rtin g  her helm  when there  was no 
necessity to  do so, instead o f co n tinu ing  on the 
course on w h ich  she was, b y  fo llo w in g  w h ich  she 
w ou ld  have passed p o rt to  p o rt as the  ru le  requires. 
Th is  ac tion  o f p o rtin g  and sounding tw o  blasts 
s ta rted  w h a t the  judge calls “  the  im m edia te  
series o f events w h ich  led up to  ”  the  collis ion. 
U p  to  th a t  tim e  the  nav iga tion  o f the  Umtali had 
been correct and the  Corrientes alone had been the 
wrongdoer. F u rthe rm ore , the  Umtali made m atters 
worse b y  fu rth e r  ac tion  w ith  helm  and perhaps 
engines to  a lte r course to  p o rt a fte r the  Corrientes 
had starboarded and sounded th e  sta rboard  signal, 
w h ich  those on the  Umtali e ithe r heard o r ought 
to  have heard. She should have starboarded and 
she was also to  b lam e because she d id  n o t reverse 
t i l l  the  vessels were w ith in  1000 feet o f each other. 
The judge found  her also seriously to  blame.

In  the  C ourt o f Appeal, S cott, L . J . de livered the 
ju d g m e n t o f th e  cou rt, Greer, L .J . adding an 
observation th a t  he concurred w ith  hes ita tion  and 
doubt. The co u rt appears to  have been under a 
m isapprehension as to  th e  pos ition  o f the  Umtali 
when she ported . T hey p u t i t  opposite Stone 
C ourt W h a rf, w h ich  was considerably fu r th e r  up 
the  r iv e r  th a n  the  pos ition  found  b y  the  judge.

T h is  is a m a tte r n o t w ith o u t im portance, b u t 
w h a t is m ore serious is th a t  the co u rt seems to  give 
no effect to  the  in it ia l e rro r o f the  Corrientes in  
com ing up  th e  r iv e r  a t fu l l  speed on her w rong side. 
T hey do, indeed, p u t  her less on her w rong  side 
th a n  th e  judge d id , b u t th e y  seem to  have a ttached 
no im portance  to  th e  fa c t th a t  she had been ob
served b y  th e  Umtali to  be keeping on her w rong 
side fo r  a m ile  o r so and showed no sign o f changing 
course o r reducing speed. W hen th e  Umtali 
ported  th e  vessels were a t a distance o f h a lf a m ile  
a pa rt as th e  judge found, n o t a t  a distance o f 
considerably more, as the  C ourt o f A ppeal seem to  
have th o ug h t. The com bined speed o f the  tw o  
vessels was 20 kno ts, o r h a lf  a m ile  in  l i t t le  more 
th a n  a m inu te . N o  d o u b t th e  Umtali d id  ve ry  
w rong in  p o rtin g , b u t th e  continued breach b y  the  
Corrientes o f b y -law  33 cannot be said n o t to  have 
con trib u te d  to  the  collis ion, qu ite  a p a rt from  her 
w rong actions when the  im m ed ia te  crisis arose. 
The C ourt o f A ppea l said th a t  th e  Corrientes was 
o n ly  s lig h tly  on th e  w rong side o f m id-channel 
and th a t  a ll th e  Umtali had to  do was to  g ive a 
touch  o f s tarboard helm  and th a t  she ought to  
have expected o r assumed th a t  th e  Corrientes 
w ou ld  a t once starboard and get across to  her 
proper side. B u t i t  m ust n o t be overlooked th a t  
the  Corrientes had no t, since she was sighted, 
shown any d isposition  to  s tarboard and get to  her 
p roper side and was s t i l l  com ing on a t fu l l  speed 
on a course in v o lv in g  r is k  o f co llis ion. I  cannot 
accept the  v iew  th a t  the  conduct o f the  Corrientes 
up to  th e  m om ent when th e  Umtali sounded and 
po rted  was n o t sub ject to  the  b lam e w h ich  the  
judge  expressed, and equa lly  her conduct a fte r
wards was sub ject to  th e  blame w h ich  the  judge 
a ttr ib u te d  to  her. I t  should be observed th a t  the 
judge was care fu l to  say th a t  he based his decision 
on a consideration o f a ll th e  circumstances o f the  
case.

The judge states th a t  th e  E ld e r B re th ren  o f the 
T r in i ty  House w ho sat as his assessors concurred 
in  his views. So also do the  assessors w ho have 
helped yo u r Lordsh ips on th is  appeal. I t  is d if f i
c u lt  to  be sure w h a t was the  v iew  o f the  assessors 
in  the  C ourt o f Appeal. They were asked tw o  
questions d irected  to  the  necessity o r a d v isa b ility  
o f the  Corrientes reversing, b u t  th e  assumptions 
o f fa c t on w h ich  these questions were based are 
open to  question.

I  am  o f op in ion  th a t  b o th  vessels were seriously 
to  blame. I t  was contended b y  the  appellants th a t  
in  th a t  event th is  House should v a ry  the  a pportion 
m ent o f l ia b il i ty  w h ich  th e  judge has found, because 
i t  was said the  m isconduct o f th e  Umtali in  p o rtin g  
was ve ry  gross and th a t  o f th e  Corrientes was s ligh t 
in  comparison. B u t  I  agree w ith  th e  judge ’s 
apportionm en t. I  th in k  w ith  h im  th a t  b o th  vessels 
were seriously to  blame and th a t  there  is no satis
fa c to ry  resason fo r saying th a t  one is to  blame more 
than  the  o ther. The assessors s it t in g  w ith  yo u r 
Lordsh ips also take  th a t  v iew , as d id  those s itt in g  
w ith  th e  judge. I  ough t to  add th a t  i t  w ou ld  require 
a ve ry  s trong and exceptiona l case to  induce an 
A ppe lla te  C ourt to  v a ry  the  apportionm en t o f the 
d iffe re n t degrees o f b lam e w h ich  th e  judge has 
made, when the  A ppe lla te  C ourt accepts th e  find ings 
o f the  judge. I  d oub t th a t  there  ever cou ld  be a 
case where th e  A ppe lla te  C ourt w ou ld  ta ke  th a t 
course, b u t ce rta in ly  th is  is n o t such a case.

In  the  resu lt the  appeal, in  m y judgm en t, should 
be allowed, th e  ju d g m e n t o f the  C ourt o f Appeal 
should be set aside, th e  ju d g m e n t o f B u c k n ill,  J- 
should be restored and the  respondents should 
pay th e  costs o f th is  appeal and o f th e  appeal to  the 
C ou rt o f Appeal.
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Lord Porter.— H a v in g  had an o p p o rtu n ity  o f 
reading, and hav ing  heard, the  op in ion  expressed 
h y  m y  noble and learned fr ien d  L o rd  W r ig h t, I  
concur b o th  w ith  the  resu lt and in  th e  reasoning 
upon w h ich  i t  is based.

Appeal allowed.

S olic ito rs fo r  the appellants, Bdlterell and Roche.
S olic ito rs fo r the respondents, W illiam  A. 

Crump and Son.

3ubtttal Committee of tfje Pribp Council.

November 24, 25, 28, 2 9 ,1 9 3 8  ; J a n u a ry  30 ,1939 -

(P resent: Lords A t k i n , R u s s e l l , M a c m il l a n , 
W r ig h t  and P o r t e r .)

Vita Food Products Incorporated v. Unus Shipping 
Company Lim ited (in liquidation), (a)

ON APPEAL FROM TH E SUPREME COURT OF
n o v a  s c o t ia , en banc.

Nova Scotia— Carriage o f goods fro m  New found
la nd  to New Y ork  in  a N ova Scotian vessel—- 
D e live ry  o f goods damaged— Negligent naviga
tio n — B il ls  o f lad ing  expressed to be governed 
by E ng lish  law— F a ilu re  to comply w ith  
N ew foundland statute— Conflic t o f laws—  
Whether contract enforceable in  Nova Scotia—  
N ew foundland Carriage o f Goods by Sea Act, 
1932 (22  Geo. 5, c. 18), ss. 1, 3.

B y  sect. 1 o f the N ew found land Carriage o f 
Goods by Sea A ct, 1932 : “  Subject to the
provis ions o f th is A ct, the (Hague) rules shall 
have effect in  re la tion to and in  connection w ith  
the carriage o f goods by sea in  ships carry ing  
goods fro m  any po rt in  th is  D o m in io n  to any  
other po rt whether in  or outside th is D om in ion .'’ '’ 
B y  sect. 3 : “  E very b i l l  o f lad ing  or s im ila r  
document o f title  issued in  th is D o m in ion  
which contains or is  evidence o f any contract to 
which the rules apply, sha ll contain an express 
statement that i t  is  to have effect, subject to the 
provis ions o f the sa id  rules as expressed in  
th is A c t."

The appellants, who carried on business at 
New Y ork , made a c la im  as purchasers against 
the respondents, a body corporate incorporated  
under the law  o f N ova Scotia in  respect o f three 
consignments o f herrings which were being 
carried fro m  a po rt in  N ew foundland in  a ship  
belonging to the respondents to New Y o rk , and  
were delivered in  a damaged condition. The b ills  
o f lad ing contained a general exemption o f loss or 
damage due to negligence o f the shipowners' 
servants, but d id  not incorporate the Hague 
Buies ivhich had been adopted by the Carriage  
o f Goods by Sea A c t enacted in  N ew found land  
in  1932. B y  clause 7 i t  was provided that 
“  th is contract sha ll be governed by E ng lish

V o l . X I X . ,  N .S .

(a) Reported hy Edward J. M. Ch aplin , Esq.,
Barristcr-at-Law.

law .”  On her voyage to New Y ork  w ith  the 
herrings on board the sh ip  encountered bad 
weather and ra n  ashore. The sh ip  was 
eventually got o ff and taken to Guysboro, where 
the herrings were unloaded, re-conditioned, and  
forw arded by another sh ip  to New Y ork . The 
appellants took delivery o f the herrings in  the ir 
damaged condition, and p a id  fre igh t. I t  was 
adm itted that the loss was due to the cap ta in 's  
negligence in  navigation . F o r  the respondents 
i t  was contended that the prov is ions either o f 
the b ills  o f lad ing  or o f the Carriage o f Goods by 
Sea A ct, 1932, exempted them fro m  lia b il ity  
fo r  a loss due to negligence. F o r  the appellants 
i t  was contended that as the A c t had not been 
complied w ith , the b ills  o f lad ing  were illega l, 
and the respondents ivere subject to the lia b ilit ie s  
o f a common carrier.

H e ld, (1 ) that sect. 3 o f the A c t was directory and  
not obligatory. The om ission o f that section 
d id  not make the b ills  o f lad ing illega l documents 
in  whole or in  p a rt either w ith in  New foundland  
or outside it .  The b ills  o f lad ing were, therefore, 
b ind ing  according to the ir terms, and the 
respondents were entitled to succeed; and  (2 ) 
there was no sufficient ground fo r  refusing to 
give effect to the express o r im p lie d  in ten tion  o f 
the parties that the proper o r substantive law  
o f the contract should be E ng lish  law.

T h e  T o rn i (18 A sp. M a r. Law  Cas. 315 ; 147 
L . T . Rep. 208 ; (1932) P . 78) not followed.

Judgm ent o f the Supreme Court o f N ova Scotia 
en Banc affirmed.

A ppea l  fro m  a judg m e n t o f the  Supreme C ourt o f 
N ova  Scotia en Banc dism issing an appeal fro m  a 
ju d g m e n t o f the  C hie f Justice  o f N ova  Scotia.

The facts, w h ich  are su ffic ien tly  summarised in  
the  headnote, are fu l ly  set o u t in  th e ir  Lo rdsh ips ’ 
judgm en t.

G. M cL. Daley, K .C . (o f the  N ova  Scotian B a r), 
W. L . M cN a ir, and E. W. Roskill fo r  the  appellants.

L. B. Smith, K .C . (o f the  N ova  Scotian B ar) and 
C yril M ille r  fo r  the  respondents.

The considered judg m e n t o f th e ir  Lordsh ips was 
de livered b y

Lord Wright.— T his  appeal arises o u t o f a c la im  
made against the  respondent, a body corporate 
incorporated under the  law  o f N ova  Scotia, now  in  
liq u id a tio n , as owner o f th e  m o to r vessel H urry  
On, registered a t the  p o rt o f H a lifa x , N ova  Scotia. 
The c la im  was made b y  th e  appellant, a body 
corporate ca rry in g  on business a t N ew  Y o rk , in  
the  U n ite d  States, fo r  damage and loss suffered 
in  respect o f consignments o f herrings w h ich  were 
being carried in  th e  H u rry  On fro m  M idd le  A rm , 
N ew foundland , to  N ew  Y o rk , and were de livered in  
a damaged cond ition .

In  January , 1935, th e  H u rry  On was p u t up as 
a general ship fo r  th e  carriage o f  cargo, inc lud ing  
herrings, fro m  N ew foundland  po rts  to  N ew  Y o rk . 
M idd le  A rm  was one o f these ports . A t  th a t  p o rt 
there  were loaded in  the  H u rry  On th ree  lo ts  o f 
herrings in  barre ls fo r  carriage to  N ew  Y o rk . The 
appellant purchased th e  herrings fro m  M . G. 
Basha, whose name appears on th e  b ills  o f lad ing. 
I t  is no t clear when the  p ro p e rty  passed, b u t  so fa r

L L
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as concerns th is  case th e  appellant m ay be trea ted  
as owner o f the  herrings a t a ll m a te ria l tim es. 
B il ls  o f lad ing  were issued on beha lf o f the  ship. 
T hey were dated M idd le  A rm , the  15 th  January , 
1935, and acknowledged rece ip t on board o f the 
goods in  apparent good order and cond ition  fro m
M. G. Basha, and p rov ided  fo r  de live ry  in  the like  
apparen t good order and cond ition  a t N ew  Y o rk , 
“  u n to  o rder Com mercial N a tio n a l B ank  and 
T ru s t Com pany, n o t ify  V ita  Food Products, N ew  
Y o rk , o r h is o r th e ir  assigns.”  W . A . Shaw acted 
fo r the  ship as b roke r o r agent in  N ew foundland  to  
secure th e  cargo, and J . Poole acted as a so rt o f 
super cargo, and signed the  b ills  o f lad ing  fo r the 
ship. B y  some e rro r o r inadvertence th e  b ills  o f 
lad ing  so signed b y  Poole were o ld  ones used o u t
side N ew found land  b y  Shaw a t o ther ports  fo r 
o ther vessels, and d id  n o t incorpora te  th e  Hague 
Rules w h ich  had been adopted b y  the  Carriage o f 
Goods b y  Sea A c t enacted in  N ew foundland  in  1032. 
I t  is th is  fa c t o r accident w h ich  has led to  the 
questions ag ita ted  in  th is  case.

The H u rry  On sailed fro m  M idd le  A rm  on the 
1 6 tli Jan u ary , 1935, bound fo r  N ew  Y o rk  w ith  the 
herrings on board. On the  18th January , 1935, 
she ran  in to  bad w eather and ice o ff th e  coast o f 
N ova  Scotia. The cap ta in  decided to  make fo r a 
p o rt o f refuge, b u t  in  the  a tte m p t to  do so ran 
ashore a t G rady P o in t in  N ova  Scotia in  a gale o f 
w ind . The ship was even tu a lly  go t o ff and taken 
to  Guysboro, where the  herrings were unloaded, 
reconditioned and fo rw arded  b y  ano ther ship to  
N ew  Y o rk . A t  N ew  Y o rk  the  appellant took  
de live ry  o f  the  herrings in  th e ir  damaged cond ition  
under the  b ills  o f lad ing  and pa id  fre ig h t, and then 
cla im ed fo r the  damage to  th e  herrings and fo r 
salvage and o ther expenses. The a llegation in  the 
action  th a t  the  ship was unseaw orthy was rejected 
b y  the  courts  in  Canada, and need n o t now  be 
considered ; i t  is, however a d m itte d  th a t  the  loss 
was due to  th e  cap ta in ’s negligence in  naviga tion . 
The provis ions e ithe r o f the  b ills  o f  lad ing  o r o f the 
Carriage o f Goods b y  Sea A c t w ou ld  exem pt the 
respondent fro m  l ia b il i ty  fo r  a loss due to  negligence, 
b u t i t  was contended on various grounds to  be 
discussed la te r  th a t,  as th e  A c t had n o t been 
com plied w ith , the. exceptions d id  n o t ava il the  
respondent, and th a t  i t  was sub ject to  th e  lia b ilit ie s  
o f a comm on carrie r. T h is  con ten tion  was rejected 
b y  the  C hie f Justice  o f N ova  Scotia, where the 
action  was b rou g h t, and  also b y  th e  Supreme C ourt 
o f the P rovince. In  a d d itio n  th e  Supreme C ourt 
he ld th a t  i f  th e  b ills  o f  lad ing  were illega l, th e  parties 
were in  p a ri delicto and on th a t  g round also the 
action  m ust fa il.

The b ills  o f lad ing  are in  ide n tica l te rm s except 
as to  the  descrip tion  o f the  goods included in  each 
parcel, and i t  w il l  be convenient to  begin b y  s ta ting  
b rie fly  the  substance o f  them  and o f the  A c t. The 
b ills  o f lad ing  conta ined, as a lready sta ted, an 
acknow ledgm ent th a t  th e  goods had been received 
on board fo r  carriage to  N ew  Y o rk , w ith  a p roviso 
th a t  th e y  should be a t sh ipper’s r is k  w h ile  a t the 
dock pending loading. There was a la te r clause 
b y  w h ich  in  accepting th e  b i l l  o f lad ing  th e  shipper, 
consignee and ho lder o f  th e  b i l l  o f  lad ing  agreed to  
be bound b y  a ll its  s tipu la tions  as fu l ly  as i f  the  
shipper, consignee o r ho lder had signed i t .  The 
b i l l  o f lad ing  set o u t in  d e ta il th e  “  Term s and 
C onditions o f th is  C on tract B i l l  o f  L a d in g  w h ich  are 
hereby m u tu a lly  agreed upon as fo llow s.”  These 
term s and cond itions, so fa r  as m a te ria l, m ay be 
b r ie fly  summ arised. There were th e  usual excep
tions o f sea and o the r perils , and th e  usual exem p
tions o f specified classes o f damage such as leakage, 
breakage and so fo rth . O f these la tte r  clause 7 is

specia lly m a te ria l in  th is  case. I t  contains a 
general exem ption in  respect o f th e  goods carried 
fro m  l ia b il i ty  fo r a ll damage capable o f being 
covered b y  insurance, and fro m  l ia b i l i t y  above a 
ce rta in  va lue  per package unless a special declara
tio n  is made. There fo llow s a w ide general exem p
tio n  o f loss o r damage due to  negligence o f the 
shipowners’ servants a t o r a fte r the-com mencem ent 
o f th e  voyage, o r to  unseaworthiness p rov ided  a ll 
reasonable means had been taken  to  p rov ide  
against i t .  General average was to  be settled 
accord ing to  Y o rk  A n tw e rp  Rules, 1924, and 
ad justed  in  the  co u n try  selected b y  the  owners. 
The same clause also p rov ided  th a t  : “  Th is
co n tra c t shall be governed b y  E ng lish  law .”  B y  
clause 8 the  lia b il i ty  o f the  goods to  co n trib u te  to  
general average and s im ila r charges was n o t to  be 
affected though  the  necessity fo r  th a t  co n trib u tio n  
was due to  negligence o r unseaworthiness, p rov ided , 
however, th a t  due diligence was exercised to  make 
the  ship seaw orthy and p rop e rly  m anned, equipped 
o r supplied. B y  clause 22 no c la im  was to  be 
a d m itte d  unless made in  w r it in g  w ith in  fifteen  days 
a fte r de live ry  o r fa ilu re  to  de live r the  goods. 
P rovis ion  was also made th a t  in  th e  case o f sh ip 
m ents fro m  th e  U n ite d  States th e  H a rte r  A c t o f 
1893 was to  app ly. I t  was also s tip u la ted  th a t  save 
as so p rov ided , the  b i l l  o f lad ing  was sub ject to  
th e  te rm s and provis ions o f and exem ptions from  
lia b il i ty  contained in  the  then  unrepealed Canadian 
W a te r Carriage o f Goods A c t, 1910, and the  clause 
o f th a t  A c t  w h ich  declared illega l, n u ll and vo id  
any clauses exem pting  the  shipowners fro m  lia b il i ty  
save in  accordance w ith  th e  provis ions o f th a t  A c t 
was specifica lly incorporated. The Canadian A c t 
o n ly  applies to  shipm ents o f goods fro m  any p o rt 
in  Canada, w he ther to  p o rts  in  Canada o r ports  
outside Canada, and accord ing ly  prim d facie w ou ld  
n o t a p p ly  to  a sh ipm ent fro m  N ew foundland . In  
any event th e  inco rpo ra tion  o f th e  Canadian A c t, 
lik e  th e  inco rpo ra tion  o f the  H a rte r  A c t, w ould  
o n ly  have effect as m a tte r o f con tra c t on the 
princ ip les la id  down in  Dobell v . Steamship Rossmore 
Company (8 Asp. M ar. L a w  Cas. 83 ; 73 L .  T . 
Rep. 74 ; (1895) 2 Q. B . 408).

The N ew found land  A c t, passed in  1932, recited 
th a t  i t  is expedient th a t  the  rules agreed to  as a d ra ft 
convention  fo r  th e  u n ifica tio n  o f ce rta in  rules 
re la tin g  to  b ills  o f lad ing  b y  th e  delegates o f a 
num ber o f States, in c lu d in g  the  delegates repre
senting H is  M a jes ty  a t  th e  In te rn a tio n a l Conference 
on M a ritim e  L a w  he ld  a t  Brussels in  O ctober, 1922, 
and a fte rw ards amended a t a fu r th e r  conference 
a t  Brussels in  O ctober, 1923, should, sub ject to  
the  prov is ions o f  th e  A c t, “  be g iven  the  force o f 
law  w ith  a v iew  to  establish ing th e  responsib ilities, 
lia b ilit ie s , righ ts , and im m un ities  a tta ch in g  to  
carriers under b ills  o f la d in g .”

O f th e  sections o f th e  A c t, i t  is necessary to  set 
o u t sects. 1 and 3 in  fu ll.  T he y  are as fo llow s :

Sect. 1 : “  Sub ject to  the  provis ions o f th is  A c t, 
the  rules sha ll have e ffect in  re la tio n  to  and in  
connection w ith  th e  carriage o f goods b y  sea in  
ships c a rry in g  goods fro m  any p o rt in  th is  D om in ion  
to  any o the r p o rt w h e th e r in  o r outside th is  
D om in ion .

Sect. 3 : “  E v e ry  b i l l  o f lad ing  o r s im ila r docu
m en t o f t i t le  issued in  th is  D o m in io n  w h ich  con
ta ins  o r is evidence o f any co n tra c t to  w h ich  the 
rules a p p ly  shall con ta in  an express statem ent 
th a t  i t  is to  have e ffect sub ject to  th e  provisions 
o f th e  said rules as expressed in  th is  A c t . ”

Sects. 4, 5, and 6, sub-sect. (3), con ta in  certa in  
p rovis ions to  w h ich  th e  rules are sub ject. Sect. "  
gives any co u rt in  N ew found land  ha v in g  ju r is d ic tio n
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to  th e  am oun t cla im ed pow er to  t r y  any action  fo r 
loss o r damage to  goods carried b y  sea to  o r from  
the  D om in ion  o f N ew foundland , n o tw ith s ta n d in g  
any s tip u la tio n  in  the  b i l l  o f lad ing  o r s im ila r 
docum ent.

The rules w h ich  are thus g iven the  force o f law 
are set o u t in  fu l l  in  the  schedule to  th e  A c t. These 
rules, o ften  called the  Hague Rules, are iden tica l 
w ith  those scheduled to  the  B r it is h  Sea Carriage 
o f Goods A c t, 1924, and have now been adopted 
w ith  o r w ith o u t m od ifica tions b y  ce rta in  fore ign 
States, in c lu d in g  recen tly  the  U n ite d  States, and 
also b y  th e  Crown Colonies, b y  A u s tra lia , b y  Canada, 
and b y  N ew  Zealand. T hey confer r ig h ts  and 
im m un ities  and also impose lia b ilit ie s  upon th e  ship
owner, lia b ilit ie s  w h ich  he cannot escape since 
a rt. I l l  (8) avoids any clause o r agreement re liev ing  
the ca rrie r fro m  the  l ia b i l i t y  fo r  negligence imposed 
b y  th e  rules o r lessening th a t  l ia b il ity .  B u t the 
A c t and rules on ly  app ly  where a b i l l  o f lad ing  is 
issued and there  is no p rov is ion  m aking  i t  im pera tive  
fo r the  ca rrie r to  issue a b i l l  o f lad ing  save on 
demand o f the  shipper.

I f  th e  rules are compared w ith  th e  prov is ions o f 
the b ills  o f lad ing  in  su it, th e y  agree in  substance 
in  respect o f th e  re levan t m atte rs, nam ely, l ia b il i ty  
in  respect o f negligence and unseaworthiness. In  
some respects the rules go beyond th e  b ills  o f 
lad ing, as fo r  instance where th e y  p rov ide  th a t  the 
ca rrie r is to  be released from  l ia b i l i t y  i f  su it is no t 
b ro u g h t w ith in  one year a fte r de live ry  has been or 
should have been made. In  o the r respects the 
b ills  o f lad ing  con ta in  p rovis ions w h ich  are outside 
the  scope o f th e  A c t and rules. The b ills  o f lad ing  
are fu rthe rm ore  documents o f t i t le  w h ich  define 
the  con tra c tu a l voyage and p rov ide  fo r  general 
average and fo r th e  o b liga tion  to  de live r th e  goods 
w h ich  are received a t th e  dock and a c tu a lly  loaded. 
M oreover th e y  expressly s tip u la te  th a t  the  proper 
law  o f the  co n tra c t is to  be E ng lish  law . I t  is 
necessary to  bear such m atte rs  in  m in d  when the 
cen tra l questions in  th e  case are being considered, 
th a t  is, the  questions w hether the  fa ilu re  to  obey 
sect. 3 o f the  A c t is illega l under the  law  o f N ew 
found land  th e  place where th e  con tra c t was made, 
and w hether th a t  fa ilu re  renders th e  co n tra c t vo id  
in  the  courts o f N ova  Scotia, and in  e ithe r event 
w ha t is th e  resu lta n t legal pos ition . The learned 
Chief Justice  he ld  th a t  n o tw ith s ta n d in g  the  non
inc lus ion o f th e  clause pa ram oun t (by  w h ich  is m eant 
the clause specified in  sect. 3) th e  b ills  o f lad ing  
Were effective docum ents b u t are sub ject to  the  
exem ptions, n o t o f th e  b ills  themselves, b u t  to  
those prescribed in  the  rules, and th a t  in  th e  c ir 
cumstances the  la tte r  exem ptions give a good 
defence to  the  shipowner so th a t  th e  ac tion  fa iled . 
The Supreme C ourt also held th a t  the  action  fa iled  
b u t reached th a t  conclusion b y  a d iffe re n t route. 
The reasoning o f the  learned judges d id  n o t in  a ll 
respects agree, b u t  in  substance th e y  he ld  th a t  
disobedience to  sect. 3 co n s titu te d  an ille g a lity  
IJl  w h ich  b o th  parties were equa lly  concerned, and 
accord ing ly  the  action  fa iled  w hether la id  in  con
tra c t o r in  to r t .  T he y  held th a t  th e  appellant's  
argum ents invo lve d  i t  in  a d ilem m a, e ithe r the  
b ills  o f lad ing  were good o r th e y  were illega l. In  
e ither event th e  s u it fa iled .

T h e ir  Lordsh ips are o f op in ion  th a t  the  b ills  o f 
lad ing were n o t illega l, and m us t be accepted as 
Valid  documents b y  th e  courts  o f N ova  Scotia. 
The precise m eaning o f th is  s ta tem ent, however, 
and th e  reasoning on w h ich  i t  is based requ ire  
e luc ida tion.

The f irs t  question to  determ ine is the  tru e  con
s truc tio n  o f  sects. 1 and 3 o f th e  A c t. Sect. 1 
Provides fo r  th e  app lica tion  o f th e  rules to  every

b i l l  o f  lad ing  fo r  th e  carriage o f goods b y  sea in  
ships fro m  any p o r t  in  N ew found land  to  any o ther 
p o rt, w hether in  o r outside th a t  D om in ion . The 
appe llan t contended th a t  since sect. 1 o n ly  p ro 
v ided  th a t  the  rules should have e ffect “  sub ject to  
the  provis ions o f th is  A c t , ”  the  rules cou ld  n o t 
a p p ly  to  a b i l l  o f  lad ing  unless the  term s o f sect. 3 
were com plied w ith . T he ir Lordsh ips do n o t so 
construe the  section. In  th e ir  op in ion  th e  words 
“  sub ject to  th e  prov is ions o f th is  A c t  ”  m ere ly 
mean in  th is  connection th a t  the  rules are to  a pp ly  
b u t sub ject to  the  m od ifica tions contained in  sects. 
2, 4, 5, and 6, sub-sect. (3), o f th e  A c t. T o  read 
these w ords as m eaning th a t  th e  rules are o n ly  to  
have e ffect i f  the  requirem ents o f sect. 3 are com 
p lied  w ith , w ou ld  be to  p u t  an unnecessarily w ide 
in te rp re ta tio n  upon them  instead o f th e  narrow er 
meaning, w h ich  is m ore n a tu ra l and obvious. In  
th e ir  Lo rdsh ips ’ ju d g m e n t sect. 1 is the  dom in a n t 
section. Sect. 3 m ere ly requires the  b i l l  o f lad ing  
to  con ta in  an express sta tem en t o f th e  e ffect o f 
sect. 1. T h is  v iew  o f th e  re la tive  effect o f the  
sections raises th e  question w he ther th e  m anda to ry  
p rov is ion  o f sect. 3, w h ich  cannot change the  effect 
o f sect. 1, is under N ew foundland  law , d ire c to ry  or 
im pera tive , and i f  im pera tive  w hether a fa ilu re  to  
com p ly  w ith  i t  renders the con tra c t vo id , e ithe r in  
N ew foundland , o r in  courts outside th a t  D om in ion .

I t  w i l l  be convenient a t th is  p o in t to  determ ine 
w h a t is th e  proper law  o f th e  con tra c t. In  th e ir  
Lordsh ips ’ op in ion  th e  express words o f th e  b i l l  o f 
lad ing  m ust receive effect, w ith  the  resu lt th a t  the  
con tra c t is governed b y  E ng lish  law . I t  is now  w e ll 
se ttled  th a t  b y  E ng lish  law  (and th e  law  o f N ova  
Scotia is the  same) th e  p roper law  o f th e  con tra c t 
“  is th e  law  w h ich  the  parties  in tended to  a p p ly .”  
T h a t in te n tio n  is o b je c tive ly  ascertained and i f  
n o t expressed w il l  be presumed fro m  the  term s o f 
the  con tra c t and th e  re levan t su rround ing  c ircum 
stances. B u t  as L o rd  A tk in ,  dea ling w ith  cases 
where the  in te n tio n  o f th e  parties  is expressed, 
said in  Rex v . International Bondholders Trustee fo r  
Protection of Bondholders Aktiengesellschaft (156 L .  T . 
Rep. 352, a t p . 353 ; (1937) A . C. 500, a t p . 520) 
(a case w h ich  contains th e  la tes t enunc ia tion  o f 
th is  p rinc ip le ), “  th e ir  in te n tio n  w i l l  be ascertained 
b y  the  in te n tio n  expressed in  th e  con tra c t, i f  any, 
w h ich  w i l l  be conclusive.”  I t  is ob jected th a t  th is  
is too  b ro a d ly  s ta ted and th a t  some qua lifica tions 
are necessary. I t  is tru e  th a t  in  questions re la tin g  
to  the  co n flic t o f laws rules cannot genera lly  be 
sta ted in  absolute term s, b u t ra th e r as prim d facie 
presum ptions. B u t where th e  E ng lish  ru le  th a t  
in te n tio n  is the  te s t applies and where there  is an 
express s ta tem ent b y  th e  parties o f th e ir  in te n tio n  
to  select th e  law  o f th e  con tra c t, i t  is d if f ic u lt  to  
see w h a t qua lifica tions are possible, p rov ided  the 
in te n tio n  expressed is bona fide and legal, and 
p rov ided  there  is no reason fo r  avo id ing  th e  choice 
on th e  g round o f p u b lic  p o licy . In  th e  present case, 
however, i t  m ig h t be said th a t  the  choice o f E ng lish  
law  is n o t v a lid  fo r  tw o  reasons. I t  m ig h t be said 
th a t  the  transac tion  w h ich  is one re la tin g  to  the  
carriage on a N ova  Scotian ship o f goods from  
N ew found land  to  N ew  Y o rk  between residents in  
these countries contains n o th ing  to  connect i t  in  
any w a y  w ith  E ng lish  law , and there fo re  th a t  
choice cou ld  n o t be seriously taken . T h e ir  L o rd - 
ships re jec t th is  a rgum ent b o th  on grounds o f 
p rinc ip le  and on th e  facts. Connection w ith  E ng lish  
law  is n o t as a m a tte r  o f p rinc ip le  essential. The 
p rov is ion  in  a co n tra c t (e.g., o f sale) fo r  E ng lish  
a rb itra tio n  im p o rts  E ng lish  law  as th e  law  govern ing 
th e  transaction , and those fa m ilia r  w ith  in te r 
na tio na l business are aware how  frequen t such a 
p rov is ion  is even where th e  pa rties  are n o t E ng lish
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and th e  transactions are carried  on com ple te ly  
outside Eng land . M oreover, in  th e  present case 
th e  H u rry  On, th o ug h  on a Canadian register, is 
sub jec t to  the  Im p e r ia l s ta tu te , the  M erchant 
S h ipp ing  A c t, 1894, under w h ich  the  vessel is 
registered, and the  underw rite rs  are lik e ly  to  be 
E ng lish . In  any case, parties  m ay reasonably desire 
th a t  th e  fa m ilia r  p rinc ip les  o f E ng lish  com m ercial 
law  should app ly . The o th e r ground urged is th a t  
th e  choice o f  E ng lish  law  is inconsis tent w ith  the 
prov is ions o f the  b i l l  o f lad ing , th a t  in  respect o f 
ce rta in  goods th e  H a rte r  A c t o r the  Canadian 
W a te r Carriage o f Goods A c t o f 1910 (now repealed, 
b u t  in  force a t the  date o f  th e  b i l l  o f lad ing ) was 
to  app ly . I t  has been exp la ined th a t  the  inco r
po ra tio n  o f these A c ts  m ay have o n ly  con trac tua l 
effect, b u t  in  any case though  th e  p roper law  o f 
th e  co n tra c t is E ng lish , E ng lish  law  m ay inco r
pora te  th e  provis ions o f the law  o f ano ther co u n try  
o r o ther countries as p a rt o f th e  term s o f the 
con tra c t, and a p a rt fro m  such inco rpo ra tion  o ther 
laws m ay have to  be regarded in  g iv in g  effect to  
th e  con trac t. The p roper law  o f th e  con tra c t does 
indeed f ix  th e  in te rp re ta tio n  and construc tion  o f 
its  express te rm s and supp ly  the  re levan t back
g round o f s ta tu to ry  o r im p lie d  term s. B u t th a t  
p a rt o f the  E ng lish  law  w h ich  is com m only called 
the  co n flic t o f laws requires, where proper, the 
app lica tio n  o f  fo re ign  law , e.g., E ng lish  law  w ill 
n o t enforce a perform ance co n tra ry  to  the  law  o f 
th e  place o f perform ance in  circumstances like  
those ex is ting  in  R a lli Brothers v . Compania 
Naviera Sota y Aznar (123 L .  T . Rep. 375 ; 
15 Asp. M ar. L a w  Cas. 33 ; (1920) 2 K .  B . 287), 
and the  law  o f th e  place o f perform ance, though 
i t  w i l l  n o t be effective to  a ffect the  cons truc tion  o f 
th e  co n tra c t in  regard to  its  substance (w h ich  m ust 
be ascertained accord ing to  the  ru le  o f th e  p roper 
law , as was he ld  in  Jacobs, Marcus and Co. v . 
The Crédit Lyonnais London Agency (50 L . T . 
R ep. 194 ; 12 Q. B . D iv . 589), w il l  s t i l l  regulate 
w h a t were called in  th a t  case the  incidents and 
mode o f perform ance in  th a t  place. E ng lish  law  
w i l l  in  these and sometimes in  o the r respects 
im p o rt a fo re ign  law , b u t  the  co n tra c t is s t i l l  
governed b y  its  p roper law . The reference to  the 
U n ite d  States and th e  Canadian A cts  does no t 
on any v iew  supersede E ng lish  law  w h ich  is to  
govern th e  con trac t, no r does N ew found land  law, 
though  N ew found land  was the  place where the  
co n tra c t was made, a pp ly  to  oust E ng lish  law  
fro m  being th e  law  o f the  con trac t, and as such 
fro m  be ing th e  law  w h ich  defines its  na ture , 
o b liga tion  and in te rp re ta tio n , though  N ew foundland  
la w  m ig h t a p p ly  to  th e  inc iden ts o f perform ance 
to  be done in  N ew foundland . There is, in  th e ir  
Lo rdsh ips ’ op in ion , no g round fo r  refusing to  give 
effect to  th e  express selection o f  E ng lish  law  as 
the  p roper law  in  th e  b ills  o f lad ing . Hence 
E ng lish  rules re la tin g  to  th e  co n flic t o f laws m ust 
be app lied to  determ ine how  th e  b ills  o f lad ing  
are affected b y  the  fa ilu re  to  com ply  w ith  sect. 3 
o f  the  A c t.

I f  however b y  reason o f th is  fa ilu re  to  obey the  
A c t th e  b ills  o f lad ing  were illega l in  N ew foundland , 
i t  w ou ld  n o t fo llo w  as a necessary consequence 
th a t  a N ova  Scotian cou rt, app ly in g  the  proper 
la w  o f the  con tra c t, w ou ld  in  its  ow n fo ru m  tre a t 
them  as illega l, though  the  pos ition  o f a co u rt in  
N ew found land  m ig h t be d iffe ren t, i f  i t  he ld them  
ille g a l b y  N ew foundland  law . A  co u rt in  
N ew found land  w ou ld  be bound to  a p p ly  th e  law  
enacted b y  its  own Leg is la ture , i f  i t  app lied, and 
thus m ig h t tre a t th e  b ills  as illega l, ju s t  as the 
Supreme C ou rt in  th e  U n ite d  States trea ted  as 
v o id  an exem ption  o f negligence in  a b i l l  o f lad ing

issued in  the  U n ite d  States, though  in  re la tion  
to  the  carriage o f goods to  E ng land  in  an Eng lish  
ship (Liverpool and Great Western Steam Company 
v . Phenix Insurance Company (The Montana), 
129 U . S. 397). Such a clause, i t  was held, was 
against p u b lic  p o lic y  and v o id  b y  the  law' o f the 
U n ite d  States, w h ich  was n o t o n ly  the  law  o f the  
fo ru m  b u t  was also held to  be the  p roper law  o f 
the  con trac t. Th is  decision m ay be contrasted 
w ith  Re M issouri Steamship Company (61 L .  T . 
Rep. 316 ; 6 Asp. M ar. L a w  Cas. 264 ; 42 Ch. 
D iv . 321), where in  s im ila r circumstances the  
C ourt o f Appeal, ho ld ing  the  p roper law  o f the 
b i l l  o f lad ing  to  be E ng lish , held th a t  E ng lish  law  
d id  n o t a p p ly  th e  A m erican  ru le  o f p u b lic  po licy  
though  th e  sh ipm ent to o k  place in  Am erica  and 
the  b i l l  o f lad ing  was issued there , and th a t  the 
clause being v a lid  in  E ng lish  law  m ust receive 
effect.

W ith  these considerations in  m ind  i t  is necessary 
f irs t  to  consider i f  the  b ills  o f lad ing  are illega l b y  
N ew foundland  law . I f  th e y  are no t, the  question 
o f il le g a lity  cannot arise in  the  courts o f another 
ju r is d ic tio n , e.g., those o f N ova  Scotia. I lle g a lity  
is a concept o f so m any va ry in g  and diverse a p p li
cations, th a t  in  each case i t  is necessary to  scrutin ise 
th e  p a rtic u la r  circumstances w ith  precis ion in  
order to  determ ine i f  there  is il le g a lity  and i f  so 
w h a t is its  effect. As L o rd  Cam pbell said in  
reference to  s ta tu to ry  p ro h ib itio n s  in  Liverpool 
Borough Bank v . Turner (3 L .  T . Rep. 494 ; 2 De 
G. F . and J . 502) : “ N o  un iversa l ru le  can be la id  
dow n fo r  th e  construc tion  o f s ta tu tes, as to  w hether 
m anda to ry  enactm ents sha ll be considered d irec to ry  
on ly , o r o b lig a to ry , w ith  an im p lie d  n u llif ica tio n  
fo r  disobedience. I t  is th e  d u ty  o f courts o f justice  
to  t r y  to  get a t  the  rea l in te n tio n  o f th e  Leg is la ture , 
b y  ca re fu lly  a tte nd in g  to  the  whole scope o f the  
s ta tu te  to  be construed.”

In  th a t  case the  c o u rt b y  a care fu l exam ina tion  
o f th e  ob jec t o f th e  A c t and th e  p u b lic  im portance 
o f com pliance w ith  i t ,  he ld  th e  tran s fe r o f a vessel 
to  be a n u ll i ty  fo r  breach o f a reg is tra tion  law. 
The same resu lt has been reached in  o ther cases, 
some o f w h ich  have been c ited  in  a rgum ent where 
breaches o f s ta tu tes were he ld  to  n u ll ify  the  tran s 
actions in  question, even w ith o u t express words 
o f n u llif ic a tio n . O n the  o the r hand cases can be 
c ite d  where th e  con tra c t was n o t avo ided b y  some 
p a rtic u la r  ille g a lity , e.g., Kearney v . Whitehaven 
Colliery Company (68 L .  T . R ep. 690 ; (1893)
1 Q. B . 700), where an ille g a lity  in  a ce rta in  respect 
in  an agreem ent o f em p loym en t was held n o t to  
v it ia te  th e  whole con trac t. E ach  case has to  
be considered on its  m erits . N o r m ust i t  be 
fo rgo tten  th a t  th e  ru le  b y  w h ich  contracts no t 
expressly fo rb idden  b y  s ta tu te  o r declared to  be 
vo id , are in  proper cases n u llif ie d  fo r  disobedience 
to  a s ta tu te  is a ru le  o f p u b lic  p o lic y  o n ly  and 
p u b lic  p o lic y  understood in  a w ide r sense m ay 
a t tim es be b e tte r served b y  refusing to  n u ll ify  a 
barga in  save on serious and su ffic ien t grounds.

A re  there  such grounds fo r  ho ld ing  th a t  the 
N ew found land  law  does in  N ew found land  n u ll ify  
b ills  o f lad ing  such as those in  question ? In  
th e ir  Lo rdsh ips ’ op in ion  there  are no t. The 
m a tte r can be tested b y  asking w h a t w ou ld  be 
th e  pos ition  i f  a b i l l  o f lad ing  set o u t in  extenso 
the  exact p rovis ions o f the  rules, b u t fa iled  to  
con ta in  an express s ta tem ent in  com pliance w ith  
sect. 3, th a t  the  prov is ions o f th e  rules app lied to  
i t .  S ure ly  such a b i l l  o f lad ing  cou ld  n o t be 
regarded as illega l. O r again, w h a t is th e  position  
where n o t o n ly  is a sh ipm ent made in  a 
N ew found land  p o rt b u t the  p o rt o f de live ry  also 
is in  N ew foundland  ? In  such a case sect. >
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b y  its  ow n force, im p o rts  th e  rules and sect. 3 is 
m ere ly  an in tim a tio n  o f w ha t, i f  th e  parties  con
cerned are a ll residents o r natives o f N ew foundland  
and bound b y  th a t  law , th e y  m ust be taken  to  
be aware. A t  least th is  is th e  pos ition  i f  
N ew foundland  law  governs th e  con trac t. I t  
seems im possible to  ho ld  th a t  in  such cases the 
b ills  o f lad ing  w ou ld  be illega l and vo id . I f  th a t  
is so o f a transaction  beg inning and ending in  
N ew foundland , and i f  such a transac tion  is no t 
illega l, th e ir  Lordsh ips do n o t th in k  th a t  such a 
transaction  is to  be trea ted  as illega l because the 
place o f d e live ry  is outside N ew found land  and 
the  parties o r some o f them  are outside th a t  
D om in ion  and are n o t bound b y  its  laws. I t  is 
said th a t  the  rules are n o t made p a rt o f the  con trac t 
save when there  is an express clause in  th e  con trac t 
s ta tin g  th a t  th e y  are to  a p p ly  as p rov id e d  in  
sect. 3 and th a t  to  ho ld  th e  b ills  o f  lad ing  legal 
and effective documents w ith o u t such a clause 
w ou ld  fru s tra te  the  purpose o f The Hague 
Rules and o f the  In te rn a tio n a l Conference, w h ich  
aims a t  an o b lig a to ry  u n ifica tio n  o f b ills  o f 
lad ing  a ll over th e  w o rld , a t  least so fa r  as 
p a rtic u la r nations adopt them . The A c t, however, 
does n o t in  term s p rov ide  th a t  th e  b i l l  o f lad ing  is 
to  be deemed illega l and v o id  m ere ly  because i t  
contravenes sect. 3, no r does i t  impose penalties fo r 
fa ilu re  to  com p ly  w ith  sect. 3, n o r does i t  in  te rm s 
expressly p ro h ib it  the  fa ilu re . Indeed there  is 
no th ing  to  p reven t a co n tra c t o f sea carriage in  
respect o f w h ich  there  is no b i l l  o f lad ing  a t a ll 
(see Harland and W olff Lim ited  v . The Burns and 
La ird  Lines Lim ited  (1931) S. C. 722). The incon
veniences th a t  w ou ld  fo llo w  fro m  ho ld ing  b ills  o f 
lad ing  illega l in  such cases as th a t  in  question are 
ve ry  serious. A  fore ign  m erchant o r banker could 
n o t be assumed to  know  o r to  inqu ire  w h a t the  
N ew foundland  la y / is, a t  any ra te  when th e  b i l l  
o f lad ing  is n o t expressed to  be governed b y  N ew 
found land  law  and s t i l l  less when i t  p rov ides th a t  
i t  is governed b y  E ng lish  law , and i t  w ou ld  seriously 
im p a ir  business dealings w ith  b ills  o f lad ing  i f  they  
could n o t be taken  a t  th e ir  face va lue, and as 
expressing a ll the  re levan t cond itions o f th e  con
tra c t. I t  was p a r t ly  fo r th a t  reason th a t  in  
Dobell v . Steamship Rossmore Company (73 L .  T . 
Rep. 74 ; 8 Asp. M ar. L a w  Cas. 83 ; (1895) 2 Q. B . 
408), the  C ourt o f A ppeal refused to  tre a t the  H a rte r 
A c t as hav ing  any e ffect as a fore ign law  affecting 
the v a lid ity  o f the  con tra c t b u t  trea ted  i t  o n ly  as 
P art o f the  E ng lish  co n tra c tu a l docum ent w h ich  
expressly em bodied i t .  A  b i l l  o f lad ing  fu lfils  o ther 
functions th a n  m ere ly  th a t  o f se tting  o u t the 
cond itions o f carriage. I t  is a docum ent o f t i t le  
w h ich  i f  endorsed passes th e  p ro p e rty , and w h ich  
' f  m oney is advanced upon i t ,  as is done in  o rd in a ry  
course o f business, passes a special p ro p e rty  b y  w ay 
c f  pledge to  the  banker o r o the r lender. I t  w ou ld  
be a grave m a tte r i f  business men when dealing 
W ith a b i l l  o f lad ing  had in  a case lik e  th e  present 
f °  inqu ire  in to  th e  fore ign law  ru lin g  a t th e  p o rt o f 
shipm ent.

A l l  these reasons seem to  ju s t ify  th e  conclusion 
boat th e  omission o f w h a t is called th e  clause 
Param ount does n o t m ake the  b ills  o f lad ing  illega l 
documents, in  whole o r in  p a rt, e ithe r w ith in  
N ew foundland  o r outside i t .  Sect. 3 is in  th e ir  
Lordsh ips ’ ju d g m e n t d irec to ry . I t  is n o t ob liga to ry  
uor does fa ilu re  to  com p ly  w ith  its  te rm s n u ll ify  
. e con tra c t contained in  the  b i l l  o f lad ing. This, 

th e ir  Lo rdsh ips ’ judgm en t, is th e  tru e  construc- 
•on o f the  s ta tu te , hav ing  regard to  its  scope and 

ns purpose and to  th e  inconvenience w h ich  w ould  
a llow  from  any o ther conclusion. I f  th a t  is so 
be b ills  o f  lad ing  are b in d in g  accord ing to  th e ir

term s and consequently th e  respondent is e n tit le d  
to  succeed in  its  defence.

B u t  on th e  basis th a t  th e  b ills  o f lad ing  were 
illega l in  N ew foundland  in  th a t  th e ir  issue w ith o u t 
the  clause pa ram oun t was p ro h ib ite d  b y  the  law  
o f th a t  co u n try  i t  was argued th a t  no co u rt in  any 
c o u n try  w ou ld  enforce th e ir  te rm s and exem ptions 
and th e  carriage w ou ld  there fore  be upon th e  term s 
im p lie d  where goods are taken  fo r  carriage b y  a 
comm on carrie r, i.e., sub ject o n ly  to  the  exception 
o f th e  A c t o f God and th e  K in g ’s enemies. N o 
fu r th e r  term s, i t  was said, could be im p lie d  nor 
cou ld  any reliance be p u t  upon the  prov is ions o f 
The Hague Rules since th e y  had n o t been inco r
po ra ted  in  th e  b ills  o f lad ing  b y  the  inse rtion  o f the 
clause param ount. The appe llan t contended th a t  
unless the  clause was inserted, no con tra c t between 
ca rrie r and shipper w h ich  included the  provis ions 
o f The Hague Rules was entered in to . N o r could 
th e  A c t be said to  have incorpora ted  them  even in  
N ew foundland  its e lf  since sect. 1 o n ly  p rov ided  
th a t  the  rules should have e ffect “  sub ject to  the 
provis ions o f th is  A c t , ”  a phrase w h ich  the  appel
lan ts m a in ta ined  m eant, inter alia, th a t  th e  rules 
were n o t incorpora ted  unless th e  prov is ions o f 
sect. 3 were com plied w ith . F o r reasons a lready 
exp la ined th e ir  Lordsh ips do n o t so construe the  
section.

B u t  w ha tever v iew  a N ew found land  C ourt m ig h t 
take , w he ther th e y  w ou ld  ho ld  th a t  the  contracts 
conta ined in  the  b ills  o f lad ing  m ust be taken  to  
have incorpora ted  The H ague Rules o r w hether 
th e y  w ou ld  ho ld  them  to  have been illega l, the  
resu lt w ou ld  be the  same in  the  present case where 
th e  action  was b ro u g h t n o t in  a N ew foundland , b u t 
in  a N ova  Scotian cou rt. I t  m ay  be th a t  i f  su it 
were b ro u g h t on these b ills  o f lad ing  in  a N ew found
land  co u rt and the  co u rt he ld th e y  ivere illega l, 
th e y  w ou ld  refuse to  g ive effect to  them , on the  
basis th a t  a co u rt is bound to  obey the  laws o f its  
own Leg is la ture  o r its  own comm on law', as indeed 
the  U n ite d  States Supreme C ourt d id  in  Liverpool 
and Great Western Steam Company v . Phenix 
Insurance Company (The Montana) (sup.). B u t i t  
does n o t fo llo w  th a t  any o ther co u rt could p ro p e rly  
a c t in  the  same w ay. I f  i t  has before i t  a con trac t 
good b y  its  own law  o r b y  the  p roper law  o f the  
con trac t, i t  w i l l  in  p roper cases g ive e ffect to  the  
con tra c t and ignore the  fo re ign  law . T h is  was 
done in  Re M issouri Steamship Company Lim ited ; 
Monroe's Claim (sup.), b o th  b y  C h itty , J . and b y  
th e  C ourt o f Appeal. L o rd  H a lsb u ry , L .C . hav ing  
s ta ted  th a t  th e  co n tra ry  v ie w  w ou ld  mean th a t  
no co u n try  w ou ld  enforce a con tra c t made in  
ano ther co u n try  unless th e ir  laws were the  same, 
said (61 L . T . Rep. a t p . 318 ; 42 Ch. D iv . a t p . 336) :

“  T h a t there  m ay be s tipu la tions  w h ich  one 
c o u n try  m ay enforce and w h ich  ano ther co u n try  
m ay n o t enforce, and th a t  in  o rder to  determ ine 
w hether th e y  are enforceable or no t, you m ust have 
regard to  the  law  o f the  con trac t, b y  w h ich  I  mean 
the  law  w h ich  the  con trac t its e lf im ports  is to  be 
the  law  govern ing the  co n tra c t.”

H a v in g  held th a t  the  law  o f the  co n tra c t was 
Eng lish , he w en t on to  ho ld  th a t  the  exception o f 
negligence even i f  o f no v a lid ity  in  the place where 
made, m ust receive effect in  E ng lish  law , a lthough 
the  exception o f negligence was in v a lid  in  th e  U n ite d  
States as being against the  p u b lic  p o licy  o f th a t  
co u n try  and a lthough to  do an act co n tra ry  to  
p u b lic  p o licy  is one type  o f illega l action. The 
same a tt itu d e  is illu s tra te d  in  Dobell v . Steamship 
Rossmore Company (sup.), where th e  H a rte r  A c t, 
w h ich  declares certa in  s tipu la tions  to  be u n la w fu l and 
imposes penalties on shipowners inse rting  them  in  
b ills  o f lad ing, was n o t considered as a ffec ting  the
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E n g lish  co n tra c t as a p a rt o f th e  co n tra c t where 
its  prov is ions were in fring e d , save so fa r  as i t  was 
expressly incorpora ted . Fore ign  law  was also d is
regarded in  Trin idad  Shipping and Trading Com
pany  v . G. R. Alston and Co. (15 Asp. M ar. Law  
Cas. 31 ; 123 L .  T . Rep. 476 ; (1920) A . C. 888), 
where th e  co n tra c t was an E n g lish  co n tra c t and 
paym e n t o f ce rta in  rebates on fre ig h t were rendered 
ille g a l b y  th e  law  o f the  U n ite d  States where the 
fre ig h t was payable. F rom  th e  ru le  w h ich  he 
states L o rd  H a lsb u ry , L .C . in  th e  M issouri case 
(sup.) p u ts  aside :

“  Questions in  w h ich  th e  pos itive  law  o f the  
c o u n try  [sc., th e  fore ign  co u n try ] fo rb ids  contracts 
to  be made. W here a co n tra c t is v o id  on the  
g round o f  im m o ra lity , o r is co n tra ry  to  such 
pos itive  law  as w ou ld  p ro h ib it  the  m aking  o f such 
a con tra c t a t  a ll, then  th e  con tra c t w ou ld  be vo id  
a ll over th e  w o rld , and no c iv ilised  co u n try  w ou ld  
be called on to  enforce i t . ”

In  th is  passage L o rd  H a lsb u ry  w ou ld  seem to  be 
re fe rring  to  m atte rs  o f fo re ign law  o f such a charac
te r  th a t  i t  w ou ld  be aga inst th e  c o m ity  o f nations 
fo r  an E ng lish  co u rt to  g ive e ffect to  the  transaction  
ju s t  as an E ng lish  co u rt m ay refuse in  p roper cases 
to  enforce perform ance o f an E ng lish  con tra c t in  a 
fo re ign  co u n try  where th e  perform ance has been 
expressly p ro h ib ite d  b y  th e  p u b lic  law  o f th a t  
co u n try . The  exact scope o f L o rd  H a ls b u ry ’s 
p rov iso  has n o t been defined. There m ay also be 
questions in  some cases as to  th e  e ffect o f non
perform ance o f  cond itions w h ich  b y  th e  fore ign law  
o f th e  place where a co n tra c t was entered in to , are 
essential to  its  fo rm a tio n , th o ug h  even in  th a t  case 
the  v a lid ity  o f the  co n tra c t m ay depend on its  
p roper law . B u t w ha tever th e  precise a m b it o f 
th a t  saving expression, i t  is clear th a t  i t  does n o t 
a p p ly  to  such a s ta tu to ry  enactm ent as sect. 3, 
even i f  disobedience to  i t  were regarded as rendering 
th e  b i l l  o f la d in g  in  some sense illega l.

I t  is, however, necessary, before p a rt in g  w ith  th is  
aspect o f th e  case, to  consider w he ther The Torni 
(147 L .  T . Rep. 208 ; (1932) P. 78) ( in  w h ich  the  
C ou rt o f A ppea l a ffirm ed the  ju d g m e n t o f Lang ton ,
J .)  should be applied, as th e  respondent’s counsel 
contend i t  should, in  th e  respondent’s favour. 
The  b ills  o f lad ing  in  th a t  case had been issued in  
Palestine, a te r r ito ry  over w h ich  H is  M a jesty  held 
a m andate. T w o  b ills  o f lad ing , th e  o n ly  b ills  
m a te r ia l in  the  case, had been endorsed to  H u ll 
m erchants. The sh ipm ent was to  H u ll.  The 
question was w hether these b ills  o f lad ing  were to  
be construed accord ing to  th e ir  ac tua l te rm s, or 
w he ther those te rm s were supplem ented o r sup
p lan ted  b y  The H ague Rules, there  being a Sea 
Carriage o f Goods Ordinance in  Palestine corre
sponding to  th e  N ew foundland  A c t. There were 
ce rta in  differences between th a t  case and the 
present. One was th a t  th e  b ills  o f lad ing  had a 
clause p ro v id in g  th a t  th e y  were “  to  be construed in  
accordance w ith  E ng lish  law  ”  n o t as in  th e  present 
case “  sha ll be governed b y  E ng lish  la w .”  In  th e ir  
Lo rdsh ips ’ ju d g m e n t th a t  d is tin c tio n  is m ere ly 
ve rba l and is to o  na rrow  to  m ake a substan tia l 
difference. The construc tion  o f a co n tra c t b y  
E ng lish  law  invo lves the  app lica tions to  its  term s 
o f  th e  re levan t E ng lish  sta tu tes, w hatever th e y  m ay 
be, and th e  rules and im p lica tions  o f th e  E ng lish  
com m on la w  fo r  its  construc tion , in c lu d in g  the 
rules o f th e  co n flic t o f laws. I n  th is  sense the 
constru ing  o f  th e  co n tra c t has th e  effect th a t  the 
con tra c t is to  be governed b y  E ng lish  law . In  
a d d itio n , even a p a rt fro m  th a t  te rm  (and a fo rtio ri 
w ith  i t )  th e  fo rm  o f the  b i l l  o f lad ing  w ou ld  p o in t 
to  i t  be ing an E ng lish  co n tra c t (The Industrie , 
7 Asp. M ar. L aw  Cas. 457 ; 70 L . T . Rep. 791 ;

(1894) P . 58). The law  o f  the  flag was E sthon ian , 
w h ich  was n o t l ik e ly  to  be taken  as th e  p roper 
law  o f th e  con trac t. The o ther d is tin c tio n  was 
in  sect. 4 o f th e  Palestine O rdinance w h ich  corre
sponded to  sect. 3 o f th e  N ew found land  A c t. 
The fo rm er section, w h ich  was otherw ise id e n tica l 
w ith  sect. 3, conta ined th e  a d d itio n a l words 
“  and sha ll be deemed to  have e ffect sub ject 
the re to , n o tw ith s ta n d in g  th e  omission o f such 
express sta tem en t.”  In  v ie w  o f th e  e ffect o f sect. 1. 
as construed b y  th e ir  Lordsh ips, th e  a d d itio na l 
words seem to  them  to  add n o th ing  in  substance. 
The indorsees were c la im ing  in  th e  action  fo r 
damage and sho rt de live ry , and the  question was 
set down fo r t r ia l  as a p re lim in a ry  issue w hether 
the  b ills  o f lad ing  were sub ject to  the  p ro v is ion t 
o f th e  Ordinance. The C ourt o f A ppea l he ld  thas 
th e y  were. The  grounds o f th is  decision were th a t  
the  b ills  w ou ld  have been illega l because th e y  d id  
n o t con ta in  th e  s tip u la ted  express clause had i t  n o t 
been fo r  the  fa c t th a t  its  omission was im m a te ria l 
because b y  the  law  o f Palestine th e  clause was 
inco rpo ra ted  w he ther expressly inserted o r no t, 
and th e  b ills  o f lad ing  were there fore  legal. I t  was 
also he ld  th a t  the  s tip u la tio n  th a t  the  con trac t 
should be construed b y  E ng lish  law  d id  n o t mean 
th a t  E ng lish  law  should be the  p roper law  o f the 
co n tra c t b u t  m ere ly  th a t  E ng lish  rules o f construc
t io n  as contrasted w ith  E ng lish  substan tive  law 
should app ly . The law  o f Palestine was th e  sub
s tan tive  law  to  be app lied  and governed the  
con trac t.

As a lready ind ica ted, th e ir  Lordsh ips do no t 
agree w ith  th is  v iew . W ith  the  greatest respect to  
th e  C ourt o f A ppeal th e ir  Lordsh ips are o f opin ion 
th a t  th e  decision is co n tra ry  to  th e  p rinc ip les  on 
w h ich  th e y  have proceeded in  th e  prev ious p a rt 
o f th is  ju d g m e n t and th a t  i t  cannot be supported. 
The Palestine Ordinance, so far-as appears, d id  no t 
any m ore th a n  the  N ew foundland  A c t make the 
con tra c t illega l so as to  n u ll ify  the  con trac t. There 
was no su ffic ien t g round fo r  refusing to  give effect 
to  th e  express o r im p lie d  in te n tio n  o f the  parties 
th a t  th e  p roper o r substan tive  law  o f the  con trac t, 
th a t  is th e  law  b y  w h ich  i t  was to  be enforced and 
governed, should be E ng lish  law . T o  do so is to  
contravene the  fundam en ta l p rinc ip le  o f  th e  E nglish  
ru le  o f co n flic t o f  laws th a t  in te n tio n  is the  general 
te s t o f  w h a t law  is to  app ly . The effect o f the 
ju d g m e n t seems to  be to  read th e  b i l l  o f lad ing  as u 
i t  expressly p rov ided  th a t  i t  was to  be governed 
b y  the  iaw  o f Palestine. N o r does th e  C ourt of 
A ppea l seem to  have had  its  a tte n tio n  d irected 
to  th e  prim d facie  ru le  th a t  an E ng lish  co u rt dealing 
w ith  a co n tra c t made in  a fore ign ju r is d ic tio n , as 
Palestine was, m us t f irs t  ascertain w h a t was the 
barga in  o f th e  parties and g ive e ffect to  that 
barga in  unless debarred b y  some p rov is ion  o f the 
fore ign law  w h ich  b inds the  cou rt. In  general, 
fo r reasons a lready expla ined, leg is la tive  provisions 
such as those in  question do n o t have ex tra 
te r r ito r ia l effect, and do n o t debar th e  co u rt from  
g iv in g  effect to  the  ba rga in  o f the  parties. The 
exceptions to  th is  general ru le  do n o t a pp ly  hef e- 
I t  m ay be th a t  a co u rt in  Palestine, bound to  g iye 
effect to  th e  laws under w h ich  i t  exercises ju r isd ic 
t io n , m ig h t a rr ive  a t  a d iffe re n t conclusion. 
op in ion  can here be expressed on th a t  m a tte r, n0* 
w ou ld  i t  be m a te ria l in  considering th e  effect w hich 
a co u rt outside Palestine should g ive to  th e  contract- 
N o r is i t  necessary to  consider w h a t the  position 
w ou ld  have been i f  th e  b ills  o f lad ing  had expresse 
th a t  they  were governed b y  th e  law  o f Palestine- 
T h e ir  Lordsh ips do n o t th in k  th a t  th e y  shorn 
fo llo w  o r a p p ly  th e  reasoning in  The T o rn i (sup-)-

A  fu r th e r  question strenuously argued on the
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assum ption th a t  the  b ills  o f lad ing  were illega l and 
v o id  was th a t  the  appe llan t was e n title d  to  recover 
in  to r t  aga inst th e  respondent as a bailee, w h ich  
had no con tra c tu a l p ro te c tio n  b u t was s im p ly  
liab le  fo r  its  a d m itte d  negligence w he ther as 
comm on ca rrie r o r bare bailee. As th e  assum ption 
in  th e ir  Lo rdsh ips ’ ju d g m e n t fa ils , th e  question 
does n o t arise. I t  m ay, however, be po in ted  ou t 
th a t  i f  there  were ille g a lity  in  respect o f the  b ills  o f 
lad ing , b o th  parties w ou ld  be in  p a ri delicto. In  
a case lik e  th is , the  b ills  o f lad ing  con ta in  the 
con trac t. On th a t  fo o tin g  th e y  are issued b y  the  
shipowner and accepted b y  the  shipper, as indeed the 
b ills  expressly state. The  question o f ille g a lity  
w ou ld  n o t depend on p lead ing o r procedure o r who 
f irs t  m ig h t o r should produce th e  documents. I t  
w ou ld  be a question o f substance, o f w h ich , i f  
necessary, th e  c o u rt w ou ld  o f  its  own m o tio n  take  
cognisance and to  w h ich  th e  co u rt w ou ld  give 
effect. F u rthe rm ore , though  there  m ay be cases 
in  w h ich  an action  m ay be b ro u g h t in d iffe re n tly  
e ithe r in  co n tra c t o r in  to r t ,  th is  is n o t such a case. 
The ac tua l transac tion  between the  parties cannot 
be ignored even in  an action  in  to r t .  The transaction  
includes as an essential p a rt th e  b ills  o f lad ing  
w hether regarded fro m  th e  p o in t o f v iew  o f the  
con trac tua l exceptions o r o f ille g a lity . T o  a pp ly  
the  language o f L o rd  Sum ner in  Elder Dempster 
and Co. Lim ited and others v . Paterson Zochonis 
and Co. L im ited  (131 L .  T . R ep. a t  p . 464 ; (1924) 
A . C. 522, a t p . 564), there  is n o t here a ba ld  b a il
m ent w ith  un res tric ted  l ia b il ity ,  o r to rtio u s  hand
lin g  independent o f con trac t. Such a v iew  w ou ld  
fie a tra v e s ty  o f fa c t. Hence even on th a t  fo o tin g  
the respondent w ou ld  fa il,  e ithe r because i t  was 
p a rty  to  an ille g a lity  avo id ing  the  co n tra c t or 
a lte rn a tiv e ly  because the  con trac tua l exem ptions 
could n o t be ignored.

T h e ir  Lordsh ips are o f op in ion  th a t  th e  appeal 
should be dismissed w ith  costs and w il l  h u m b ly  so 
advise H is  M ajesty . Appea[ dismissed.

S olic ito rs fo r  th e  appellant, Ince, Roscoe, Wilson, 
and Glover.

S olic ito rs fo r  th e  respondent, Botterell and 
Roche.

?&ausf of ILortis.

Jan ua ry  24, 26, 27, 30, and February  2, 23, 1939.

(Before Lords At k in , T h a nk er to n , R ussell, 
M ac m illan  and W r ig h t .)

The Arantzazu M endi. (a)
APPEAL FROM TH E COURT OF APPEAL IN  

EN G LAN D.

M otio n  to set aside w r it  fo r  possession and  
W arrant o f arrest— P la in tiffs , the Repub
lican  Government o f S pa in , re ly ing  on decree 
° f  requ is ition— In te rven tion  by N a tio n a lis t 
Government o f S pa in— Interest in res by v irtue  
° f  r iv a l decree o f requ is ition— N a tio n a lis t 
Government the de facto Government o f p a r t o f 
S pa in , in c lu d in g  sh ip 's  po rt o f reg istry—  
whether entitled to im m u n ity  accorded to 

fo re ign  sovereign State.

1®) Reported by  H . A . Pa lm e r , Esq., B arris ter-a t-Law .

The Republican Government o f S pa in  issued a 
w r it  in rem  c la im ing  to have possession o f the 
steamship A .  M . adjudged to them by v irtue  o f 
a decree o f requis ition , and a w a rran t o f arrest 
was issued. The A .  M ., which was registered 
at the po rt o f B ilbao, was at the tim e o f the w r it  
ly in g  in  the p o rt o f London, and was, through 
her master, in  the possession o f the N a tio n a lis t 
Government o f S pa in , who had requisitioned  
her w ith  the owners' consent under a decree 
issued, by General F ranco on the 2nd M arch , 
1938. The sh ip  had p rev iously  been arrested 
in  a possession action by the owners, which  
was term inated by a consent order dated the 
28 th M arch , 1938 ; but she rem ained in  the 
custody o f the M arsh a l under a c la im  fo r  the 
d a ily  expenses. The w r it  was directed against 
the ship, the then master being jo in e d  as 
defendant. T h is  was done in  order to prevent 
the N a tio n a lis t Government fro m  contending 
that i t  was d irectly im pleaded by the w r it. The 
N a tio n a lis t Government entered a conditiona l 
appearance to the w r it  on the 20 th A p r i l ,  1938, 
and on the 7th M a y  f ile d  notice o f a m otion to 
set aside the w r it  and the subsequent arrest o f 
the ship, on the ground, inter alia, that the 
action impleaded a fo re ign  sovereign State. 
The Republican Government contended that 
the N a tio n a lis t Government was not entitled to 
im m u n ity  as a fo re ign  sovereign State. On an 
in q u iry  made by the court fro m  H is  M a jesty 's  
Secretary o f State fo r  F ore ign A ffa irs  the rep ly  
stated in  effect (a) that H is  M a jes ty 's  Govern
ment recognised the N a tio n a lis t Government as 
a Government which at that tim e exercised 
de facto adm in is tra tive  contro l over the larger 
po rtion  o f S pa in  and effective adm in is tra tive  
control over a l l the Basque Provinces o f S pa in  ; 
(b )  that the N a tio n a lis t Government was not a 
Government subordinate to any other Govern
ment in  S p a in ; and  (c) that the question 
whether the N a tio n a lis t Government was to be 
regarded as that o f a fo re ign  sovereign State 
was a question o f law  to be answered in  the 
ligh t o f the preceding statements.

H e ld, that the rep ly  o f the Secretary o f State fo r  
F ore ign A ffa irs  conclusively established that 
the N a tio n a lis t Government o f S pa in  was a 
fo re ign  sovereign State ; that that Government, 
being in  possession o f the sh ip , was impleaded 
by the w r i t ; and that the w r it  and arrest must 
be set aside.

Decision o f the Court o f A ppea l (19 A sp. M a r.  
Law  Cas. 237 ; 159 L . T . Rep. 499 ; (1939) 
1 K . B . 37) affirmed.

H eld, also, that the r ig h t o f the M a rsh a l in  the 
ship was a r ig h t o f custody and not possession, 
and d id  not affect the possession o f the 
N a tio n a lis t Governmerd at the tim e o f the issue 
o f the w r it.

P er L o rd  A tk in  : The w r it  was w holly  irre g u la r  
as p u rp o rtin g  to make a chattel a defendant 
and to order i t  to enter an appearance, and  
m ight have been set aside on that ground alone.

A p p e a l  fro m  a decision o f th e  C ourt o f Appeal,
reported  19 Asp. M ar. L aw  Cas. 237 ; 159 L . T .
Rep. 499 ; (1939) 1 K .  R. 37.
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The appellants, th e  R epub lican  G overnm ent o f 
Spain, issued a w r i t  c la im in g  to  have possession 
o f the  steamship Arantzazu M endi ad judged to  
them . The respondents, the  N a tio n a lis t G overn
m en t o f Spain, entered a co n d itio na l appearance 
to  th e  w r it ,  and on th e  7 th  M ay file d  notice  o f a 
m o tio n  to  set i t  aside on the  ground, inter alia, 
th a t  the  action  im pleaded a fo re ign  sovereign 
State.

B u c k n ill,  J .  ordered th a t  the  w r i t  and a ll fu r th e r  
proceedings in  th e  a c tio n  and th e  a rres t o f th e  
ship be set aside, and his decision was upheld  b y  
the  C ou rt o f Appeal.

The appellants appealed to  th e  House o f Lords.
The facts are su ffic ie n tly  s ta ted  in  the  headnote.

G. St. C. Pilcher, K .C ., Owen L . Bateson, and 
John G. Foster fo r  th e  appellants.

S ir Robert Ashe, K .C ., J .  V. Naisby, and R. Vails 
fo r  th e  respondents.

On the  2nd  F eb ru a ry , 1939, th e  House dismissed 
th e  appeal and in tim a te d  th a t  th e y  w ou ld  give 
th e ir  reasons a t a la te r date.

On th e  23rd  F e b ru a ry  the  fo llo w in g  opinions 
were read :

Lo rd  A tk in .— T his  was an appeal fro m  an order 
o f th e  C o u rt o f A ppea l d ism issing an appeal from  
an order o f B u c k n ill,  J . in  th e  A d m ira lty  D iv is io n  
b y  w h ich  he ordered th a t  th e  w r i t  and a ll fu r th e r  
proceedings in  th is  a c tio n  and th e  arrest o f the 
steam ship Arantzazu M endi be set aside. The 
w r i t  issued on th e  13 th  A p r il,  1938, was expressed 
to  be between th e  G overnm ent o f th e  R e pub lic  o f 
Spain, p la in t if f ,  and th e  steamship o r vessel 
Arantzazu M endi and Eugenio R en te ria , the  la te  
m aster o f th e  said steamship, defendants, and 
com m anded th e  defendants to  cause an appearance 
to  be entered fo r  th e m  in  the  A d m ira lty  D iv is io n . 
The  p la in tif fs ’ c la im  was to  have possession o f the  
said steamship ad judged to  them .

The w r it  appears to  me to  have been w h o lly  
irregu la r. I t  p u rp o rted  to  m ake a ch a tte l (the 
ship) a de fendant and to  o rder th e  ch a tte l to  enter 
an appearance. I  th in k  th a t  i t  m ig h t have been 
set aside, unless amended, on th a t  g round alone, 
and th a t  no w a rra n t o f arrest should have been 
issued on i t .  I t  makes i t  no b e tte r  th a t  th e  fo rm  
was obv ious ly  adopted to  seek to  evade th e  d if f ic u lty  
th a t  m ig h t have been caused i f  the  p la in tif fs  had 
described th e  proposed defendants in  term s th a t  
w ou ld  have inc luded th e  N a tio n a lis t G overnm ent 
o f Spain, sub ject to  whose d irections th e  m aster and 
crew  were ho ld in g  th e  vessel. H ow ever, th is  p o in t 
does n o t arise. The  N a tio n a lis t G overnm ent o f 
Spain entered a co n d itio na l appearance and then  
m oved to  set aside th e  w r i t  and th e  arrest on the  
g round th a t  th e  ac tion  im pleaded a fore ign sovereign 
S ta te  and th a t  the  ship was in  th e ir  possession. 
B u c k n ill,  J .  made th e  o rder app lied  fo r  ; he was 
a ffirm ed b y  th e  C ourt o f Appeal, and on th e  2nd 
F e b ru a ry  th is  House dismissed th e  appeal fro m  th is  
order. W e then  sta ted th a t  we w ou ld  g ive our 
reasons fo r  th e  decision a t a la te r date and th is  
I  proceed to  do.

M y  Lo rds, in  th e  events th a t  have happened i t  
does n o t seem necessary to  discuss th is  case a t 
m uch leng th . The  question is w he ther the  
N a tio n a lis t G overnm ent o f Spain represent a 
fo re ign  sovereign S tate in  the  sense th a t  en titles  
them  to  im m u n ity  fro m  being im pleaded in  these 
courts , and i f  so w he the r th e y  are im pleaded in  
th e  action  b y  reason o f  being in  possession o f the  
ship in  question. I  sta te  th e  question in  th a t  
fo rm  as being su ffic ien t to  dispose o f the  present

case. As, in  m y  op in ion , there  is no d o u b t th a t  
th e  N a tio n a lis t G overnm ent was in  fa c t in  possession 
o f the  sh ip , th e  question does n o t arise th a t  was 
discussed in  Compania Naviera Vascongada v. 
Steamship Cristina  (19 Asp. M ar. L a w  Cas. 159 ; 
159 L .  T . Rep. 394 ; (1938) A . C. 485), w hether, 
on a w r i t  fram ed in  th e  o rd in a ry  fo rm  o f a w r i t  
in  rent and n o t hav ing  specified defendants, the  
mere fa c t th a t  a fo re ign  sovereign S ta te  was 
c la im ing  to  be in  possession o r to  be e n title d  
to  possession was su ffic ien t to  show th a t  th e  
S tate was im pleaded w ith o u t p ro o f th a t  the  c la im  
was r ig h t ly  or reasonably made. On the  question 
w he ther th e  N a tio n a lis t G overnm ent o f Spain 
was a fore ign  sovereign State, B u c k n ill,  J . took  
th e  correct course o f d irec tin g  a le tte r, dated 
th e  2 5 th  M ay, 1938, to  be w r it te n  b y  th e  A d m ira lty  
R eg is tra r to  th e  Secretary o f S tate fo r  Fore ign 
A ffa irs , ask ing w hether th e  N a tio n a lis t G overnm ent 
o f Spain is recognised b y  H is  M a jes ty ’s G overnm ent 
as a fore ign  sovereign State. I  pause here to  say 
th a t  n o t o n ly  is th is  th e  correct procedure, b u t 
th a t  i t  is th e  on ly  procedure b y  w h ich  the  co u rt 
can in fo rm  its e lf  o f th e  m a te r ia l fa c t w hether the 
p a r ty  sought to  be im pleaded, o r whose p ro p e rty  
is sought to  be affected, is a fo re ign  sovereign State. 
Th is , I  th in k ,  is made clear b y  the  judgm en ts  in  th is  
House in  D u ff Development Company v . Kelantan 
Government (131 L .  T . R ep. 676 ; (1924) A . C. 797'). 
W ith  g rea t respect I  do n o t accept th e  op in ion 
im p lie d  in  th e  speech o f L o rd  Sum ner in  th a t  case 
th a t  recourse to  H is  M a jes ty ’s G overnm ent is 
o n ly  one w a y  in  w h ich  th e  judge  can ascertain 
the  re levan t fa c t. The reason is, I  th in k ,  obvious. 
O ur S ta te  cannot speak w ith  tw o  voices on such a 
m a tte r, th e  ju d ic ia ry  saying one th in g , th e  executive 
another. O ur Sovereign has to  decide whom  he 
w il l  recognise as a fe llo w  sovereign in  th e  fa m ily  
o f States ; and th e  re la tions o f the  fo re ign  State 
w ith  ours in  th e  m a tte r  o f S ta te  im m un ities  m ust 
flow  fro m  th a t  decision alone.

The answer o f th e  F ore ign  Secretary was given 
in  a le tte r  dated th e  28 th  M ay, 1938. A f te r  s ta ting  
th a t  H is  M a jes ty ’s G overnm ent recognises Spain 
as a fo re ign  sovereign S ta te , and recognises the 
G overnm ent o f th e  Spanish R e pub lic  as th e  on ly  
de ju re  G overnm ent o f Spain o r any p a r t  o f i t ,  the 
le tte r  proceeds :

“  5. H is  M a jes ty ’s G overnm ent recognises the 
N a tio n a lis t G overnm ent as a G overnm ent w h ich  
a t present exercises de facto a d m in is tra tive  con tro l 
over th e  la rger p o rtio n  o f Spain.

“  6. H is  M a jes ty ’s G overnm ent recognises th a t 
the  N a tio n a lis t G overnm ent now exercises effective 
a d m in is tra tive  co n tro l over a ll the  Basque Provinces 
o f Spain.

“  8. The  N a tio n a lis t G overnm ent is n o t a 
G overnm ent subord inate  to  any o th e r G overnm ent 
in  Spain.”

M y  Lo rds, th is  le tte r  appears to  me to  dispose 
o f th e  con troversy. B y  “  exercising de facto 
a d m in is tra tive  c o n tro l ”  o r “  exercising effective 
a d m in is tra tive  co n tro l,”  I  understand  exercising 
a ll th e  func tions  o f a sovereign governm ent, 111 
m a in ta in in g  law  and order, in s t itu t in g  and m ain 
ta in in g  courts  o f  jus tice , adop ting  o r im posing 
laws regu la ting  th e  re la tions o f the  in h a b itan ts  o 
th e  te r r ito ry  to  one ano the r and to  th e  Governm ent- 
I t  necessarily im plies the  ownership and co n tro l ot 
p ro p e rty  w he ther fo r  m ilita ry  o r c iv i l  purposes, 
in c lu d in g  vessels w he ther warships o r merchan 
ships. In  those circumstances i t  seems to  n1® 
th a t  th e  recogn ition  o f a G overnm ent as possessing 
a ll those a ttr ib u te s  in  a te r r ito ry  w h ile  n o t subor
d ina te  to  any o th e r G overnm ent in  th a t  te rr ito ry  
is to  recognise i t  as sovereign, and fo r  th e  purpose
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o f in te rn a tio n a l law  as a fo re ign  State. I t  does 
n o t appear to  be m a te ria l w hether th e  te r r ito ry  
over w h ich  i t  exercises sovereign powers is from  
tim e  to  tim e  increased o r d im in ished . In  the 
present ease we appear to  be dealing w ith  a c la im  
based upon a leg is la tive  decree a ffec ting  m erchant 
sh ipp ing  registered a t  B ilba o  in  th e  Basque 
Provinces, th e  te r r ito ry  specia lly designated in  
th e  s ix th  paragraph o f the  Fore ign  Office le tte r. 
T h a t the  decree there fore  emanated fro m  the 
sovereign in  th a t  te r r ito ry  there  can be no doubt. 
There is am ple a u th o r ity  fo r  th e  p ropos ition  th a t  
there  is no difference fo r  the  present purposes 
between a recogn ition  o f a S ta te  de facto as opposed 
to  de ju re. A l l  the  reasons fo r  im m u n ity  w h ich  
are th e  basis o f th e  doctrine  in  in te rn a tio n a l law  as 
incorpora ted  in to  o u r ia w  ex is t. There is th e  same 
necessity fo r  rec iproca l r ig h ts  o f im m u n ity , the 
same feeling o f in ju re d  p ride  i f  ju r is d ic tio n  is 
sought to  be exercised, th e  same r is k  o f be lligerent 
ac tion  i f  G overnm ent p ro p e rty  is seized o r in ju red . 
The non-be llige ren t S ta te  w h ich  recognises tw o  
Governm ents, one de ju re  and one de facto, w i l l  no t 
a llow  them  to  trans fe r th e ir  quarrels to  the  area 
o f the  ju r is d ic tio n  o f its  m un ic ipa l courts.

F o r these reasons I  th in k  th a t  i t  was established 
b y  th e  Fore ign  Office le tte r  th a t  th e  N a tio n a lis t 
G overnm ent o f Spain a t  th e  date o f the  w r i t  was a 
fore ign sovereign S tate Find cou ld  n o t be impleaded.

On the  question w hether th a t  G overnm ent was in  
possession o f the  ship, so th a t  the  c la im  o f th e  w r it  
was to  take possession fro m  i t  and trans fe r i t  to  the 
p la in tiffs , the re  seems to  me l i t t le  d iff icu lty . 
F o llow ing  a decree fo r req u is itio n  made b y  the 
N a tio n a lis t G overnm ent i t  is p roved th a t  on the 
I3 th  A p r il,  1938, the  owners agreed to  the  vessel 
being requ is itioned  a t th e  free disposal o f the 
N a tio n a lis t G overnm ent, w h ile  on th e  5 th  A p r il 
the  m aster had  undertaken to  re ta in  possession 
a t th e  disposal o f  th e  N a tio n a lis t Governm ent. 
The vessel had in  fa c t been arrested on th e  24th 
A p r il,  1937, in  a possession action  b y  th e  owners, 
the Compania Sota y  A zna r a jja ins t th e  B a y  o f 
B iscay Com pany L im ite d , D on  Ram o de la  Sota 
A b u rto  and others, w h ich  was te rm in a te d  b y  a 
consent order dated the  28 th  M arch, 1938. D u rin g  
th is  period  th e  ship had been ly in g  in  th e  Surrey 
Com mercial D ock, w ith  a m aster and crew on 
board, and th e  m arsha l’s representative, “  the 
ship keeper,”  m a in ta in in g  the  arrest. A fte r  the 
consent o rder th e  ship keeper rem ained on board 
under a c la im  fo r  th e  d a ily  expenses “  w h ile  the  ship 
is in  th e  custody o f  the  m arshal,”  as expressed in  the 
Supreme C ourt Ju risd ic tio n  O rder, 1930, S. IV . ,
B. 93. As a resu lt th e  arrest was n o t w ith d ra w n  
u t th e  tim e  o f th e  arrest in  th e  present action. 
Bounding on th is  th e  p la in tiffs  say th a t  the  ship 
'''as in  the  possession o f th e  m arshal and could 
no t there fore  be in  the  possession o f  th e  N a tio n a lis t 
Governm ent. Th is  seems to  me based upon a m is
apprehension o f the  pos ition  created b y  the  arrest. 
The ship arrested does n o t b y  th e  mere fa c t o f 
W rest pass fro m  the  possession o f  its  then  possessors 
to  a new possession o f the  m arshal. H is  r ig h t  is n o t 
Possession b u t custody. A n y  in terference w ith  
bis custody w il l  be p ro p e rly  punished as a con tem pt 
?. the  co u rt w h ich  ordered arrest, b u t  sub ject to  
bis complete con tro l o f the  custody a ll the  possessory 
fig h ts  w h ich  p rev ious ly  existed continue to  exist, 
inc lud ing  a ll th e  remedies w h ich  are based on 
Possession. There m ay be some d oub t even w hether 
the she riff’s officer, who has lev ied under a fie ri 
Afciag, i s jn  f acj; ¡n  possession. B u t h is case is qu ite  
d iffe ren t, fo r  he acts under a d irec tion  o f th e  co u rt 
o make o f  th e  goods o f  th e  defendant so m uch 

money : he has th e  r ig h t  to  sell and there fore  to
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hand over possession to  the  purchaser. H is  case, 
therefore, need n o t be discussed here. B u t a bare 
a rrest appears to  me c lea rly  to  g ive custody and 
n o t possession. The argum ent on th is  fo o ting  fa ils, 
and the  sim ple fa c t emerges th a t  the  N a tio n a lis t 
G overnm ent was in  possession o f th is  ship a t the 
m a te ria l date b y  the  m aster and crew acting  w ith  
the  consent o f the  owners. F o r these reasons, m y  
Lords, the  appeal was, in  m y  op in ion, r ig h t ly  
dismissed.

Lord Thankerton.— M y  Lords, I  agree.

Lord Russell.— M y  Lords, I  agree. The le tte r 
addressed to  th e  Secretary o f S tate was one 
w h ich  in v ite d  an answer to  a question o f fact, 
nam ely, w hether o r n o t the  N a tio n a lis t G overn
m ent o f Spain was recognised b y  H is  M a jes ty ’s 
G overnm ent as the  G overnm ent o f a fore ign 
sovereign S tate ; b u t th e  answer o f the  28 th  M ay 
(in  the  las t paragraph) poses another, and a qu ite  
d iffe ren t, question, nam ely, w hether the  N a tio n a lis t 
G overnm ent should be so regarded.

The earlier p o rtio n  o f the  le tte r, however, 
contains statem ents w h ich  can lead to  o n ly  one 
conclusion o f fac t, nam ely, th a t  H is  M a jesty ’s 
G overnm ent does recognise the  N a tio n a lis t Govern, 
m en t as th e  G overnm ent o f a sovereign State 
w h ich  has th e  la rger p o rtio n  o f Spain ( inc lud ing  
in  p a rtic u la r th e  Basque Provinces) under its  
exclusive a u th o r ity  and con tro l.

In  these circumstances, and fo r  the  reasons stated 
b y  m y  noble and learned fr iend , L o rd  A tk in , the 
unavoidable resu lt was th a t  th is  appeal was 
dismissed.

Lord M acm illan.— Lords,  I  agree w ith  the 
reasons w h ich  have been sta ted b y  m y  noble and 
learned fr ien d  on th e  W oolsack fo r dism issing th is  
appeal.

Lord W right.— M y  Lords, I  agree, and m ere ly 
add a few  words because o f w h a t m ig h t appear to  
be a d iff ic u lty  in  respect o f the  fina l paragraph o f 
the  le tte r  o f the  28th M ay, 1938, fro m  H is  M a jes ty ’s 
Secretary o f S tate fo r  Fore ign A ffa irs . The cou rt 
is, in  m y  op in ion, bound w ith o u t any qua lifica tion  
b y  the  s ta tem ent o f the  Fore ign  Office, w h ich  is the 
organ o f H is  M a jesty ’s G overnm ent fo r th is  purpose, 
in  a m a tte r o f th is  nature . Such a s ta tem ent is a 
s ta tem ent o f fac t, the  contents o f w h ich  are n o t 
open to  be discussed b y  th e  co u rt on grounds o f 
law . B u t I  do n o t th in k  th a t  in  th is  case the 
Fore ign Office m eant th a t  th e y  should be so open. 
The Fore ign Office sta ted th e  precise facts as then  
ex is ting  in  regard to  recogn ition  b y  H is  M a jes ty ’s 
Governm ent, b y  th e  decision o f w h ich  recognition  
is g iven o r w ith h e ld . The question o f law  le ft  to  the 
co u rt was w h a t was the  effect o f these facts on the 
issues before the  court.

F o r the  purposes o f  th is  case, th e  le tte r  o f the 
Fore ign Office appears to  me to  have stated 
su ffic ien tly  and in  substance th a t  the  N a tio n a lis t 
G overnm ent o f Spain had been recognised b y  H is  
M a jes ty ’s G overnm ent as a de facto G overnm ent, 
n o t subord inate to  any o ther G overnm ent in  
Spain, and ru lin g  over the  larger p o rtio n  o f Spain, 
w ith in  w h ich  is included B ilbao , the  vessel’s p o rt 
o f reg is try . T h a t s ta tem ent is, in  m y  opin ion, 
su ffic ient, when taken  together w ith  the  o th e r facts 
o f the  case, to  b ring  in to  operation the  princ ip les 
o f law  expounded b y  th is  House in  The Cristina 
(sup.), w ith  th e  resu lt th a t  the-appeal was r ig h t ly  
dismissed. Appeal dismissed.

Solic ito rs fo r  the  appellants, Petch and Co.
Solic ito rs fo r  the  respondents, H . A . Crowe and Co.

MM
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nip Mine Court of § ubi catare.

HIGH COURT OF JUSTICE.

K I N G ’S B E N C H  D IV IS IO N .

Tuesday, February  28, 1939.

(B e fo re  H a l l e t t , J .)

Jenkins v. Shelley and another, ( a )

N a vy— C apta in ’s ju r is d ic tio n  to pu n ish  sum 
m a rily  by detention— Petty officer charged w ith  
w ilfu l disobedience —  Power o f pun ish in g  
sum m arily  given fo r  offence o f  “  h igh ly  
insubordinate conduct Whether sum m ary de
tention o f petty officer la w fu l— N a va l D isc ip lin e  
Act, 1870 (29  &  30  V ie t. c. 109), s. 17.

B y  sect. 17 o f the N a va l D isc ip lin e  A ct, 1866, 
which is  grouped w ith  sect. 18 under the 
heading “  Insu bo rd ina tion ,”  “  Every person 
subject to th is A c t who shall w i lfu lly  disobey 
any la w fu l command o f h is superior officer . . . 
shall . . . suffer . . . pun ishm ent.”  Chap. 
X I I .  o f the K in g ’s Regulations and A d m ira lty  
Ins truc tions  deals w ith  “  D isc ip lin e ,”  and  
sect. V . o f that chapter deals w ith  “  Sum m ary  
Punishm ents,”  com prising arts. 635 to 586. 
Table I .  o f art. 540 is  headed “  Index  o f 
Offences suggesting the norm al m axim um  
sum m ary punishm ent that m ay be awarded 
fo r  each.”  Sect, (d )  o f Table I .  prescribes 
detention as the punishm ent fo r  “  1. W ilfu l 
disobedience o f orders.”  Sect, ( j )  o f the Table 
is  headed “  Insubord ina tion  and Disrespect,”  
and the second offence specified under that 
section is  “  Insu bord ina tion .”  A r t .  552 
provides that chief pe tty  officers who cannot be 
disrated (a category which included the p la in t if f)  
m ay be sentenced sum m a rily  to detention on ly  
fo r  certain offences, which include  “  high ly  
insubordinate conduct.”  W ilfu l ly  disobeying 
a la w fu l command o f a superior officer m ay 
am ount to “  h igh ly  insubordinate conduct,”  
and i t  is  fo r  the officer in  command o f a ship  

'to  decide whether the qua lity  o f the w ilfu l 
disobedience charged in  a given case is  
suffic iently serious to bring  i t  w ith in  the 
description  “  h igh ly  insubordinate conduct.”

The effect o f Table I .  in  art. 540 is  neither to 
create offences nor to subdivide existing ones 
except w ith  regard to the suggested norm al 
m axim um  punishm ent in  respect o f each ; i t  is  
intended to deal on ly w ith  lim ita t io n  o f pu n ish 
ment and not w ith  ju r is d ic tio n  to try  offences.

A  chief petty officer who could not be disrated was 
charged w ith  w i lfu lly  disobeying the la w fu l 
command o f a superior officer. On a p u n ish 
ment w arran t signed by the capta in  o f h is ship  
and by the com m ander-in-chief o f the po rt 
where the sh ip  was stationed, which specified 
the offence in  the same terms, he was sentenced 
to a pe riod  o f detention, which he du ly  served

(a) Reported by R. C. Calburn , Esq., Barrister-at-Law.

w ith  certain rem ission fo r  good conduct. I n  
an action fo r  fa lse im prisonm ent by the petty  
officer against the capta in  and the commander- 
in -ch ie f.

Held, that there was ju r is d ic tio n  to impose the 
sentence o f s ix  weeks’ detention fo r  the offence 
which was charged.

Action t r ie d  b y  H a lle tt ,  J . w ith o u t a ju ry .
The p la in t if f  was an engine-room  a rtifice r, w ith  

ra tin g  as a ch ie f p e tty  officer, serving in  th e  R o ya l 
N a v y  on board  H .M .S . Curacoa. On a day in  
Jan u ary , 1938, the  p la in t if f ’s superior officer gave 
th e  usual order to  begin w o rk , using some such 
words as, “  Come along, lads, tu rn  to .”  A  few 
m inutes la te r he found  th a t  e v e ryo n e  had le f t  the 
mess except a s toker and th e  p la in t if f .  H e  said 
to  the  p la in t if f ,  “  T u rn  to , Jenk ins ,”  whereupon 
th e  p la in t if f  said in  the  presence o f the  stoker some 
such words as, “ W e ll, i t  has go t to  come a t last, 
chief. I  am  n o t going to  do any m ore w o rk  fo r  the 
A d m ira lty . W il l  yo u  te l l  th e  senior engineer when 
yo u  go along ? ”  As a resu lt o f th a t  occurrence 
a charge was made aga inst the  p la in t if f ,  a lleging 
th a t  he “  d id  w ilfu l ly  d isobey th e  la w fu l com m and 
o f . . . h is superior officer when ordered to  tu rn  to  
a t 8.15,”  and he was ordered b y  the  f irs t  defendant, 
C apta in  Shelley, th e  cap ta in  o f the  ship, to  be kep t 
in  de ten tion  fo r  fo r ty - tw o  days, th e  pun ishm ent 
w a rra n t also being signed b y  th e  second defendant, 
th e  E a r l o f Cork and O rre ry , as com m ander-in 
chief. The p la in t if f  in  fa c t served th ir ty - s ix  days 
in  de ten tion , hav ing  received a rem ission o f s ix 
days fo r  good conduct. H e  th e n  b ro u g h t th is  
action, c la im ing  damages fo r  false im prisonm ent, 
contend ing th a t  the  defendants had  no ju r is d ic tio n  
to  sentence h im  su m m a rily  to  de ten tion  fo r  w ilfu l 
disobedience. The defendants pleaded th a t  the 
p la in t if f  had been sentenced to  de ten tion  because 
he had been g u ilty  o f h ig h ly  insubord ina te  conduct 
in  disobeying the  la w fu l com m and o f h is superior 
officer. T hey denied th a t  in  so de ta in ing  the 
p la in t if f  th e y  acted w ith o u t la w fu l ju s tif ica tio n , 
and th e y  re lied  on th e  prov is ions o f th e  N ava l 
D isc ip line  A c t, 1870, and the  K in g ’s Regula tions 
and A d m ira lty  Ins tru c tio n s .

S ir Stafford Cripps, K .C ., Peter P ain, and 
Anthony Cripps fo r  th e  p la in tif f .

The Attorney-General (S ir Donald Somervell,
K .C .) and th e  H on . H . L . Parker fo r  th e  defendants.

Cur. adv. vult.
February 28.— H alle tt, J. read th e  fo llo w in g  ju d g 

m en t : The  p la in t if f ,  E r ic  John  A rn o ld  Jenkins, 
was in  th e  m on th  o f Jan u ary , 1938, an engine- 
room  a rtif ice r, 4 th  class, in  H is  M a jes ty ’s N a v y  
serving aboard H .M .S . Curacoa in  P o rtsm ou th  
H a rbo u r. B y  a le tte r  da ted  th e  12 th  December, 
1938, i t  was a d m itte d  on beha lf o f th e  defendants, 
a lthough  o rig in a lly  traversed  in  th e ir  defence, th a t 
th e  p la in t if f  had  a ra tin g  as a ch ie f p e tty  officer, 
b u t  on th e  o ther hand a t  the  t r ia l  i t  was adm itte u  
on b e h a lf o f th e  p la in t if f  th a t  he was a ch ie f p e tty  
officer who cou ld  n o t be d israted. The relevance 
o f these tw o  admissions w i l l  appear when I  come 
to  deal w ith  a rt. 552 o f th e  K in g ’s R egu la tions ana 
A d m ira lty  In s tru c tio n s  fo r  the  G overnm ent o i 
H is  M a jes ty ’s N a va l Service, upon w h ich  th is  cas 
m a in ly  tu rn s . The f irs t  defendant was a t an 
m a te ria l tim es a cap ta in  in  H is  M a jes ty ’s Navy? 
com m anding H .M .S . Curacoa, and th e  secon“  
defendant was a t a ll m a te ria l tim es the  commanae 
in -ch ie f o f H is  M a jesty ’ s ships and vessels a 
P o rtsm ou th . One, R eg ina ld  Lew is Mauger, c 
engine-room  a rtif ice r, 2nd class, was a t  a ll m ate
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tim es, hav ing  regard to  th e  d e fin itio n  contained 
in  sect. 86 o f th e  N a va l D isc ip lin e  A c t, 1870, the  
superio r officer o f th e  p la in tif f .

On th e  19 th  Jan u ary , 1938, an inc id e n t is 
alleged b y  th e  defendants to  have occurred aboard 
H .M .S . Curacoa, p a rticu la rs  o f w h ich  are set ou t 
in  a le tte r  fro m  th e ir  so lic ito rs o f the  12th December, 
1938, and counsel fo r  th e  p la in t if f  conceded th a t  
those pa rticu la rs  m ig h t be accepted b y  me as 
su ffic ien tly  accurate fo r  th e  purposes o f th is  
action.

B y  reason o f th a t  in c id e n t the  p la in t if f  was 
charged on th e  20 th  January , 1938, before th e  f irs t 
defendant, as th e  officer in  com m and o f the  ship 
to  w h ich  the  p la in t if f  belonged, w ith  an offence 
w h ich  was specified on a fo rm  S241 (here ina fte r 
called th e  charge sheet) as fo llow s : “  D id  w ilfu lly  
d isobey th e  la w fu l com m and o f R eg ina ld  Lew is 
Mauger, ch ie f engine-room  a rtifice r, second class,
O .No. P /M  22013, his superior officer, when 
ordered to  ‘ tu rn  to  ’ a t  0815.”  Thereupon the 
f irs t  defendant, hav ing  investiga ted  th e  m a tte r, 
tra n s m itte d  to  th e  second defendant a fo rm  S271 
(here ina fte r called the  punishment, w a rra n t), w h ich  
rec ited  on p. 1 th a t  the  p la in t if f  had been charged 
w ith  an offence specified in  e xa c tly  th e  same term s 
as on th e  charge sheet, and subm itte d  on p. 4 
th a t  th e  offence m ig h t be dea lt w ith  sum m arily , 
and th a t  a sentence o f fo r ty - tw o  days de ten tion  in 
a d d itio n  to  dep riva tio n  o f one good conduct badge 
was considered suitab le. O n the  same day th is  
recom m endation was approved in  w r it in g  b y  the 
second defendant on the  approp ria te  p a rt o f the  
fo rm , and on th e  22nd January , 1938, th e  f irs t 
defendant made fu r th e r  entries on th e  fo rm  
ad judg ing  th a t  th e  p la in t if f  should be ke p t in  
de ten tion  in  P o rtsm ou th  N a va l D e te n tion  Q uarters 
fo r fo r ty - tw o  days and be deprived  o f one good 
conduct badge, and c e rtify in g  th a t  before aw ard ing 
th e  foregoing pun ishm ent he had d u ly  investiga ted  
the  m a tte r  and th a t  he considered the  charge to  
be substan tia ted  against th e  p la in tif f .

Counsel fo r  th e  defendants in tim a te d  to  the 
co u rt th a t  he was prepared to  ca ll the  f irs t  defendant 
to  g ive evidence th a t, before a rr iv in g  a t th e  decision 
recorded on th e  pun ishm en t w a rra n t, he had 
addressed his m ind  to  th e  question w he ther the 
p la in t if f  was g u ilty  o f h ig h ly  insubord ina te  conduct, 
and had come to  th e  conclusion th a t  th e  p la in t if f  
was g u ilty  o f such conduct ; b u t  counsel fo r  
the p la in t if f ,  w h ils t su b m ittin g  th a t  th a t  evidence 
could be o f no possible relevance, in tim a te d  to  me 
th a t  w ith o u t th e  f irs t de fendant’s be ing a c tu a lly  
called he was prepared to  tre a t th a t  evidence as 
hav ing  been g iven  and n o t challenged. I  a ttach  
no im portance  to  th e  conduct sheet, w h ich  was 
also p u t in  evidence, b u t, in  order to  com plete th is  
survey o f th e  docum en ta ry  evidence i t  m ay be 
m entioned th a t  th e  offence in  question was specified 
on i t  in  th e  same te rm s as on fo rm s 241 and 271. 
No o ra l evidence was adduced on e ithe r side. As 
a resu lt o f th e  respective actions o f th e  defendants 
w h ich  appear fro m  the  pun ishm en t w a rra n t, the  
P la in tif f  was in  fa c t k e p t in  de ten tion  in  P o rtsm ou th  
N ava l D e ten tion  Q uarters fo r  th ir ty - s ix  days, 
six  days o f his sentence be ing rem itte d .

F o r th e  p la in t if f  i t  was contended th a t  the  
n rs t defendant had no ju r is d ic tio n  in  th e  c ircum 
stances o f  th is  case to  sentence h im  su m m a rily  on 
toe pun ishm ent w a rra n t to  de ten tion , as had 
a d m itte d ly  been done, and th a t,  there fore , the  
Retention o f  th e  p la in t if f  am ounted to  a false 
im prisonm ent in  p o in t o f law  fo r  w h ich  b o th  
defendants were responsible and in  respect o f 
w h ich b o th  were liab le  to  p a y  to  th e  p la in t if f  such 
damages as I  m ig h t th in k  f i t  to  award.

F o r th e  defendants i t  was contended in  th e ir  
defence th a t  th e  p la in t if f ’s c la im  d id  n o t fa ll 
w ith in  the  ju r is d ic tio n  o f th is  cou rt, b u t d u ring  
th e  course o f th e  hearing i t  was a d m itte d  b y  th e ir  
counsel th a t,  hav ing  regard to  Heddon v .  Evans 
(35 T im es L .  Rep. 642), i t  was n o t open to  th is  co u rt 
to  decide th is  p o in t in  th e ir  fa vo u r ; and accord
in g ly , w h ils t keeping th e  p o in t open fo r  a rgum ent 
in  a h igher co u rt, he d id  n o t address any a rgum ent 
to  me on it .

The sole questions fo r  th is  cou rt, and w h ich , in  
m y  op in ion , necessary to  consider, are, f irs t, 
w hether th e  f irs t  defendant had th e  necessary 
ju r is d ic tio n  in  p o in t o f law  to  sentence th e  p la in t if f  
sum m arily  to  de ten tion  as he d id , and secondly, 
w h a t damages ought to  be awarded i f  th e  f irs t 
defendant had n o t th a t  ju risd ic tio n .

B y  sect. 56, sub-sect. (2) o f the  N a va l D isc ip line  
A c t : “  A n y  offence n o t ca p ita l w h ich  is tr ia b le  
under th is  A c t, and (except in  th e  cases b y  th is  
A c t expressly p rov ided  fo r) is n o t com m itted  b y  
an officer, m ay, under such regu la tions as the  
A d m ira lty  fro m  tim e  to  tim e  issue, be sum m arily  
tr ie d  and punished b y  th e  officer in  com m and o f 
th e  ship to  w h ich  th e  offender belongs a t th e  tim e  
e ithe r o f th e  comm ission o r o f th e  t r ia l  o f the  
offence, sub ject to  th e  re s tr ic tio n  th a t  th e  com 
m and ing  officer sha ll n o t have power to  aw ard 
penal se rv itude  o r to  aw ard im prisonm ent fo r 
m ore th a n  th ree  m onths.”  The  general pow er 
o f sum m ary t r ia l  and pun ishm ent in  respect o f 
offences tr ia b le  under th e  A c t  w h ich  is thus  con
fe rred  on th e  officer in  com m and o f th e  ship to  
w h ich  th e  offender belongs is, there fore , expressly 
lim ite d  b y  th e  section o n ly  in  three p a rticu la rs , 
nam ely, as regards th e  n a tu re  o f th e  offence— i t  
m ust n o t be c a p ita l; as regards th e  na tu re  o f the  
offender— he m ust, except in  ce rta in  cases, n o t be 
an officer, w h ich  expression includes b y  sect. 86 
a subord inate  o ff ic e r ; and as regards th e  na tu re  
o f th e  pun ishm ent awarded— i t  m ust n o t be penal 
se rv itude  o r im prisonm ent o r de ten tion  fo r  m ore 
th a n  th ree  m onths. None o f those lim ita tio n s  is 
app licab le  in  th e  present case. The words “  under 
such regu la tions as th e  A d m ira lty  m ay fro m  tim e  
to  tim e  issue,”  in  m y  op in ion , m ere ly  regu la te  
procedure, and do n o t fu r th e r  l im it  th e  ju r is d ic tio n . 
I t  was conceded, however, on beha lf o f  the  
defendants th a t,  since the  K in g ’s R egula tions and 
A d m ira lty  In s tru c tio n s  are, to  quote th e  O rder 
en jo in ing  th e ir  observance, “  established b y  H is  
M a jes ty ’s O rder in  C ouncil,”  any fu r th e r  lim ita t io n  
o f th e  ju r is d ic tio n  o f th e  f irs t  defendant w hich 
appears fro m  them  can be re lied  upon by  the  
p la in t if f ,  and does n o t m ere ly  expose the  defendants 
to  d isc ip lin a ry  ac tion  fo r  d isregard ing th a t  
lim ita tio n .

A r t .  551 o f th e  K in g ’s R egu la tions lays down a 
general pow er o f sum m ary t r ia l  and pun ishm ent 
in  respect o f offences tr ia b le  under th e  N ava l 
D isc ip line  A c t, w h ich  pow er is b y  th e  a rtic le  
lim ite d  in  th e  same th ree  p a rticu la rs  as th e  power 
conferred b y  sect. 56, sub-sect. (2) o f th e  A c t, b u t 
is also lim ite d  b y  reference to  th e  exceptions specified 
in  a rt. 552.

A r t .  552 lays down th a t  (am ongst others) ch ie f 
p e t ty  officers, o f  w hom  th e  p la in t if f  was one, are 
n o t to  be sentenced sum m arily  to  im p risonm ent o r 
de ten tion  except fo r  desertion ; b u t th a t  those, 
o f w hom  th e  p la in t if f  was one, w ho cannot be 
d israted, as shown in  A p p e n d ix  X V I I ,  P a r t I . ,  
m ay  be sentenced sum m arily  to  im p risonm ent o r 
de ten tion  fo r  th e  offences th e re in a fte r specified 
on ly . There fo llow s a lis t  o f  offences under le tte rs  
(a) to  ( i) ,  o f w h ich  (a) is “  M u tin y  o r h ig h ly  
insubord ina te  conduc t.”  I t  resu lts th a t  a rt. 551
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c learly  conferred no ju r is d ic tio n  to  sentence the  
p la in t if f  sum m arily  to  de ten tion , and th a t  according 
to  a r t .  552 he was n o t to  be sentenced sum m arily  to  
de ten tion  except fo r  one o f th e  offences specified 
under le tte rs  (a) to  (i). I t  is n o t suggested th a t  the 
p la in t if f  was in  fa c t sentenced fo r  m u tin y  or fo r 
any o f th e  offences specified under le tte rs  (b) to  (i) 
inc lus ive, and the  short p o in t fo r  decision there fore  
becomes w hether he was sentenced fo r  “  h ig h ly  
insubord inate  conduct.”

H is  counsel po in ts  to  th e  te rm s in  w h ich  his 
offence was specified on b o th  th e  charge sheet 
and the  pun ishm ent w a rra n t, and contends th a t  
i t  appears fro m  those term s th a t  th e  p la in t if f  was 
ne ithe r charged w ith , no r adjudged g u ilty  of, nor 
sentenced fo r “  h ig h ly  insubord ina te  conduct.”  
Counsel contends, and I  agree w ith  h im , th a t  
w hether the  p la in t if f  cou ld  have been so charged, 
adjudged and sentenced, hav ing  regard to  the 
a d m itte d  p a rticu la rs  o f his conduct, is w h o lly  
im m a te ria l i f  he was n o t in  fa c t so charged, 
adjudged, and, m ore p a rtic u la r ly , sentenced. He 
fu rth e r contends th a t  w hether the- f irs t  defendant 
considered the  p la in t if f  to  be g u ilty  o f h ig h ly  
insubord ina te  conduct is equa lly  irre le va n t, and I  
agree th a t  th is  is so if ,  b u t on ly  i f ,  the  defendants 
are precluded b y  the  documents fro m  establish ing 
th a t  th is  was the  offence fo r w h ich  the  p la in t if f  
was in  fa c t sentenced.

The f irs t  d if f ic u lty  in  th e  case is th a t,  w h ile  
a rt. 552, when read in  con junc tion  w ith  a rt. 551, 
w h ich  refers to  i t ,  c lea rly  contem plates th a t  h ig h ly  
insubord ina te  conduct is an offence tr ia b le  under 
the  N a va l D isc ip line  A c t, the  A c t its e lf does n o t 
re fe r in  te rm s to  any such offence. I  m ay add th a t  
the  inc lus ion  o f “  insubo rd ina tion  ”  as th e  second 
offence in  sect, ( j)  o f Tab le  I .  under a rt. 540, to  
w h ich  I  sha ll have fu r th e r  to  refer, also seems to  
contem pla te  th a t  insubo rd ina tion  is an offence 
tr ia b le  under th e  A c t. In  those circumstances 
counsel fo r  the  p la in t if f  does n o t d ispu te  th a t  
h ig h ly  insubord ina te  conduct is an offence tr ia b le  
under th e  A c t, and concedes th a t  i t  is an offence 
covered b y  sect. 17, since i t  is comm on ground 
th a t  there  is no o ther section w h ich  can cover i t .  
T h a t section creates three offences, nam ely : (i.) 
w ilfu l ly  d isobeying any la w fu l com m and o f his 
superior officer, ( ii.)  using th rea ten ing  o r in su ltin g  
language to  his superior officer, and ( iii.)  behaving 
w ith  con tem pt to  his superior officer. F o r each 
o f those offences a pun ishm ent o f de ten tion  is 
c lea rly  au thorised b y  the  section hav ing  regard to  
its  te rm s coupled w ith  sect. 55. The f irs t  o f those 
offences was th e  offence charged in  the  present 
case accord ing to  th e  charge sheet and pun ishm ent 
w a rra n t, and n o t on ly  w ou ld  a charge o f h ig h ly  
insubord ina te  conduct in  those te rm s have been a 
charge o f an offence n o t m entioned in  th e  A c t, 
b u t  th e  inse rtion  o f such a charge on the  pun ish 
m en t w a rra n t w ou ld  have fa iled  to  com ply  w ith  the  
requirem ents o f a rt. 538, w h ich  prescribes th a t  
when punishm ents are ordered b y  w a rra n t, as in  
the  present case, the  charge as shown under the 
heading “  P a rticu la rs  o f Offence ”  on p. 1, should 
fo llo w  as closely as possible the  w ord ing  o f 
th e  approp ria te  section o f th e  N a va l D isc ip line

A cco rd in g ly  counsel fd r the  defendants contends 
th a t  conduct rendering th e  offender g u ilty  o f  any 
one o f the  th ree  offences created b y  sect. 17 m ay 
am oun t to  h ig h ly  insubord ina te  conduct, and th a t  
the  question w he ther i t  has been o f the  g ra v ity  
described b y  those words is a question fo r  de ter
m in a tio n  b y  th e  officer t r y in g  th e  offender, and 
n o t b y  th is  cou rt. H e po in ts  to  the  fa c t th a t  the 
w ord  “  insubo rd ina tion  ”  appears as a heading to

b o th  sects. 17 and 18, and i t  m ay be added th a t  in  
sect. 46 there  is a reference to  th is  heading. As 
to  th e  effect th a t  such a heading m ay have, counsel 
refers me to  M axw e ll on th e  In te rp re ta tio n  of 
S ta tu tes (8 th  ed it., a t p. 46), where i t  is s ta ted th a t 
such headings are regarded in  th e  same lig h t  as 
preambles, and he concedes th a t  assistance can 
o n ly  be derived  fro m  them  in  case o f a m b ig u ity  ; 
b u t  he contends, as I  understand, and, n o tw ith 
stand ing  the  con ten tion  o f th e  p la in t if f ’s counsel 
to  the  con tra ry , I  agree, th a t  th is  is a case where 
the  co u rt can le g itim a te ly  derive some assistance 
from  the  heading.

The p la in t if f ’s counsel contends, on the  other 
hand, th a t  w ilfu l ly  d isobeying a la w fu l command 
o f a superior officer does no t, and cannot, am ount 
to  h ig h ly  insubord ina te  conduct, and in  re p ly  to  
m y  question w h a t is the  difference, accord ing to  
th e  o rd in a ry  use o f language, between such dis
obedience and insubo rd ina tion , he subm its th a t 
w ilfu l disobedience is som ething m ere ly  passive, 
Whereas insubo rd ina tion  is som ething in  the  nature 
o f active  defiance. Fie concedes, apparen tly , th a t 
th e  second o r th ird  offences created b y  sect. 17 
m ig h t am ount to  h ig h ly  insubord ina te  conduct, 
b u t denies th a t  th e  f irs t  offence so created can 
am ount to  i t .

A f te r  ca re fu l consideration, I  am  unable to  
take  th a t  v iew . In  m y  op in ion , w ilfu l disobedience 
to  a la w fu l com m and o f a superior officer w ould  
com m only and co rre c tly  be described as a k in d  ot 
insubo rd ina tion , a lthough  n o t the  o n ly  k in d , and 
the  heading to  w h ich  I  have re fe rred  tends to  
support the  v iew , w h ich  I  have form ed independently 
o f the  heading, th a t  such disobedience is to  be so 
regarded fo r  th e  purposes o f the  A c t. Counsel 
fo r th e  p la in t if f  suggests th a t  h ig h ly  insubord inate  
conduct is th e  equ iva len t o f gross insubord ina tion , 
and I  agree ; b u t  th e  ad jec tive  seems to  me to  
re late  m ere ly  to  th e  q u a lity  o f the  insubord ina tion , 
and n o t to  render h ig h ly  insubord ina te  conduct a 
d iffe ren t offence fro m  insubord ina te  conduct o r a 
d iffe ren t offence fro m  w ilfu l disobedience, i f  
subord inate  conduct is n o t a d iffe ren t offence from  
w ilfu l disobedience. I  do n o t understand i t  to  be 
dispu ted  th a t  th e  q u a lity , as d is t in c t fro m  tne 
na ture , o f th e  offence com m itted  is a m a tte r  to r 
consideration b y , and o n ly  b y , th e  person m 
persons en trusted  w ith  the  d u ty  o f deciding ho» 
fa r  th e  offender ought to  suffer o r escape the 
m ax im um  pun ishm en t w h ich  can la w fu lly  
imposed fo r  th a t  offence.

Counsel fo r  the  p la in t if f  has fu rth e r  urged tha  
the officer in  com m and o f the  ship cannot be tn  
judge o f his own ju r is d ic tio n , b u t  i t  is, in  my 
op in ion , c learly  fo r th a t  officer to  decide w hetn  
the  person charged w ith  w ilfu l disobedience 
g u ilty  o f th a t  offence, and i f  so w he ther the  qua lity  
o f h is offence is, in  a ll th e  circumstances, s u b ' 
c ie n tly  serious to  b r in g  i t  w ith in  th e  descriptm  
“  h ig h ly  insubord ina te  conduct.”  I t  has be ^ 
s tron g ly  contended, however, on beha lf o f tn  
p la in t if f  th a t  th e  contents o f Table I .  under a rt. 5* 
conclusive ly p reven t w ilfu l disobedience fro m  bei & 
regarded as a k in d  o f insubo rd ina tion  w h ich  
am ount to  h ig h ly  insubord ina te  conduct, and 
agree th a t  considerable d iff ic u lty  is occasioned l  
the  subdivisions o f offences w h ich  are to  be ton 
in  th a t  tab le . ,  ”

The expression “  h ig h ly  insubord ina te  conduc , 
does n o t appear in  th e  tab le  a t a ll, b u t  i t  is po in  . 
o u t th a t  “  Disobedience ”  is th e  heading to  sect, 
o f th a t  tab le , and th a t  “  w ilfu l disobedience 
orders ”  appears as th e  f irs t  offence m entioned g 
th a t  section, whereas “  Insu bo rd in a tio n  and v  

| respect ”  is th e  heading o f sect. ( j )  o f th e  tab le
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“  in subo rd ina tion  ”  is th e  second offence m en
tioned  in  th a t  section. I t  is there fore  contended 
th a t  th e  tab le  shows th a t  w ilfu l disobedience is 
to  be regarded as a d iffe re n t offence fro m  in 
subord ina tion , and n o t m ere ly  as a possible k in d  o f 
insubord ina tion . T h a t a rgum ent is re in fo rced  b y  
p o in tin g  o u t th a t  in  sect, ( j )  m u tin y  and in 
subord ina tion  appear as th e  f irs t  and second 
offences and are thus in  a sense coupled, ju s t as 
th e y  are in  (a) under a rt. 552, and i t  is sought to  
deduce fro m  th a t  circum stance th a t,  fo r  the 
purposes o f a rt. 552, w ilfu l disobedience should be 
regarded as fa llin g  w ith in  a less serious category 
o f offences th a n  h ig h ly  insubord ina te  conduct, and 
there fore  w ith in  a d iffe ren t category. I t  was con
ceded th a t  th a t  a rgum ent w ou ld  have been stronger 
i f  a more severe m ax im um  pun ishm ent, fo r  example, 
pun ishm ent N o. 3 (im prisonm ent), were suggested 
fo r insubo rd ina tion , b u t I  agree th a t  the  fa c t th a t 
the same m ax im um  pun ishm en t is suggested fo r 
insubo rd ina tion  and w ilfu l disobedience o f orders 
m ay be a mere coincidence and does n o t ca rry  the 
m a tte r any fu rth e r. I  have also come to  the  
conclusion th a t  th e  note in  Tab le  I I .  o f  a r t .  540 
to  th e  second offence in  sect. (d) does n o t th ro w  
any rea l lig h t upon the  question w hether any one 
o f th e  offences specified under a r t .  552 can or 
cannot come under more th a n  one o f the  descrip
tions contained in  Tab le  I .  F o r th e  defendants i t  
is po in ted  o u t th a t  Tab le  I .  m ere ly  contains 
suggestions as to  no rm a l m ax im um  sum m ary 
punishm ents and th a t  i t  is expressed n o t to  be 
exhaustive  as regards offences. In  m y  op in ion , th a t 
tab le  can n e ith e r create fresh offences, no r sub
d iv ide , save as regards th e  suggested norm a l 
m ax im um  sum m ary punishm ents, ex is ting  offences, 
nor a ffect b y  such c rea tion  o r subd iv is ion  the 
perm issible mode o f t r y in g  offences. The on ly  
effect w h ich  i t  can in  m y  op in ion  have upon the  
app lica tion  o f ¿ irt. 552 is th a t  whereas, fo r  example, 
b y  v ir tu e  o f th e  com bined e ffect o f sect. 56, sub
sect. (2), o f th e  A c t and a rt. 552, i f  th e y  had stood 
alone, th e  p la in t if f  cou ld  have been sentenced fo r 
h ig h ly  insubord ina te  conduct to  a sum m ary pun ish 
m ent as severe as s ix  weeks’ im prisonm ent, th a t  is, 
Punishm ent N o. 3, b y  v ir tu e  o f Tab le  I .  and the 
firs t p a rt o f the  second sentence in  note ( i.)  a t the  
head o f th a t  tab le , the  no rm a l m ax im um  sum m ary 
Punishm ent to  w h ich  he exposed h im se lf b y  com
m itt in g  th a t  offence was fu r th e r  lim ite d  to  three 
m onths’ de ten tion , th a t  is, pun ishm en t No. 4 fo r 
three m onths. In  m y  op in ion , a rt. 540 deals, and 
is in tended to  deal, on ly  w ith  l im ita t io n  o f pun ish 
ments, and does n o t deal, and is n o t in tended to  
deal, and ought n o t to  be u tilise d  so as to  have 
the e ffect o f dealing, w ith  ju r is d ic tio n  to  t r y  
offences sum m arily .

F o r these reasons I  have come to  the  conclusion 
th a t when th e  p la in t if f  was sentenced sum m arily  
to  de ten tion  b y  the  f irs t  de fendant on th e  charge 
specified on th e  charge sheet and the  pun ishm ent 
W arrant he was n o t so sentenced w ith o u t ju r is 
d ic tion , hav ing  regard to  th e  a u th o r ity  enjoyed by 
th a t defendant under the  re leva n t prov is ions o f 
the N a va l D isc ip line  A c t  and th e  K in g ’s R egula
tions, and th a t  th e  p la in t if f ’s c la im  fa ils  accord- 
m gly. In  those circumstances th e  question w ha t 
am ount o f damages ought to  be aw arded to  h im  
does n o t arise.
. Where the assessment of damages involves an 
mvestigation which the tria l judge has already 
eonducted, it  is often desirable for him, although 
giving judgment against the plaintiff on the question 
of liability, to state the amount of damages which 
he would have awarded if  he had decided differently 
0n that question, and thus to save unnecessary

troub le , de lay and expense in  th e  event o f  th e  
p la in t if f ’s succeeding upon th e  issue o f l ia b i l i t y  in  
a h igher court.

In  the  present case, however, I  am in  no b e tte r 
pos ition  to  assess damages than  a h ighe r co u rt 
w ou ld  be, and I  the re fo re  con ten t m yse lf w ith  
saying th a t  no suggestion was made before me on 
b e h a lf o f th e  p la in t if f  th a t  th e  defendants were 
g u ilty  o f a n y th in g  m ore th a n  a bona fide m isappre
hension as to  th e  e x te n t o f the  powers conferred on 
the  f irs t  defendant b y  prov is ions w h ich , as su ffi
c ie n tly  appears fro m  th is  ju d g m e n t, are in  m y  
op in ion  n o t v e ry  easy to  construe and app ly . F o r 
these reasons there  w i l l  be ju d g m e n t fo r  the  
defendants w ith  costs.

Judgment fo r the defendants.

S olic ito rs fo r  th e  p la in t if f ,  Gower, Pollard, 
Thorowgood, and Tabor.

S o lic ito r fo r  the  defendants, The Treasury 
Solicitor.

COURT OF APPEAL.

February  27, 28 ; M a rch  1, 1939.

(Before Sir Wilfrid Greene, M.R., 
MacKinnon and Finlay, L .J J .)

H a ll B ro th e rs  S team sh ip  C o m p a n y  L im ite d  v .
Y oung ; S team sh ip  T r id e n t,  (a)

APPEAL FROM TH E K IN G ’ S BENCH D IV IS IO N .

M a rin e  insurance  —  Common fo rm  o f ru n 
n in g  down clause— “  B y  way o f damages ”  
— French statutory l ia b i l ity  imposed on sh ip  in  
any event on damage happening to p i lo t  boat—  
Sum  payable under that special l ia b i l ity  when 
the sh ip  in  no way to blame not a l ia b i l i ty  to 
p a y  “  by way o f damages ” — Sum  payable  
“  by way o f damages ”  means sum payable in  
consequence o f some tortious act o f ship.

T h is  appeal raised the question whether the 
words “  by way o f damages ”  used in  the 
proviso to the common fo rm  ru n n in g  down 
clause in  a p o licy  o f  m arine  insurance covered 
a certain paym ent fo r  which the sh ip  became 
liab le  under a French law  w ith  respect to the 
p ilo t  boat. The p o licy  provided that i f  the sh ip  
insured came in to  co llis ion  w ith  any other 
sh ip  or vessel, and the assured should in  
consequence thereof become liable to p a y  and  
should p a y  to any other person o r persons any  
sum by way o f damages in  respect o f such 
collis ion , the undersigned w oidd p a y  to the 
assured such p ropo rtion  o f three-fourths o f 
such sum so p a id  as the ir respective sub
scrip tions thereto bore to the value o f the sh ip  
insured. Then there was a proviso that that 
clause should in  no case extend to any sum  
which the assured m ight become liab le  to pa y  
fo r  removal o f obstructions under statutory  
powers, fo r  in ju r y  to harbours, wharves, p iers,

(a) Reported by Geoffrey P. L angworthy, Esq., 
Barrister-at-Law.
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s ta g e s  a n d  s i m i l a r  s t r u c t u r e s ,  c o n s e q u e n t  o n  
s u c h  c o l l i s io n ,  o r  i n  re s p e c t  o f  th e  c a r g o  o r  
e n g a g e m e n ts  o f  th e  i n s u r e d  v e s s e l o r  f o r  lo s s  o f  

l i f e  o r  p e r s o n a l  i n j u r y .

B y  a r t .  V I I .  o f  a  F r e n c h  l a w  o f  th e  28 th  M a r c h ,  
1928, d e a l i n g  w i t h  p i lo t a g e ,  i t  w a s  p r o v i d e d ,  a s  
t r a n s l a t e d  i n t o  E n g l i s h ,  t h a t  i n  th e  a b s e n c e  o f  
g r o s s  n e g lig e n c e  o f  th e  p i l o t ,  d a m a g e  (les a v ire s ) 
h a p p e n i n g  to  th e  p i l o t  b o a t  i n  th e  c o u rs e  o f  
p i lo t a g e  o p e r a t io n s  a n d  i n  th e  c o u rs e  o f  
m a n o e u v r in g  f o r  th e  e m b a r k a t i o n  o r  th e  d is 
e m b a r k a t i o n  o f  th e  p i l o t  w a s  f o r  th e  c h a rg e  o f  

th e  s h i p .

T h e  s t e a m s h ip  c o m p a n y  w e r e  th e  o w n e r s  o f  a  
s t e a m e r  w h ic h  i n  A u g u s t ,  1929, w a s  c a r r y i n g  

a  c a r g o  o f  c e re a ls  to  D u n k i r k  f r o m  th e  R i v e r  
P l a t e .  A b o u t  e ig h t  m i le s  f r o m  D u n k i r k  th e  

s t e a m e r  w a s  s t o p p e d  to  ta k e  a  p i l o t  a b o a r d .  A s  
th e  p i l o t  b o a t  o w n e d  b y  th e  p i lo t a g e  a d m i n i s t r a 
t io n  o f  D u n k i r k  d r e w  a lo n g s id e ,  h e r  s t e e r in g  
g e a r  b r o k e  d o w n ,  a n d  s h e  c a m e  i n t o  c o l l i s io n  
w i t h  th e  s t e a m e r  a n d  i n  c o n s e q u e n c e  b o th  
v e s s e ls  s u s t a in e d  d a m a g e .  I t  w a s  a d m i t t e d  
t h a t  th e r e  w a s  n o  g ro s s  n e g lig e n c e  o n  th e  p a r t  
o f  th e  p i l o t  b o a t ,  a s  a ls o  t h a t  th e  s t e a m e r  w a s  
i n  n o  w a y  to  b la m e .  T h e  a p p e l l a n t s ,  th e  
s t e a m s h ip  c o m p a n y ,  b r o u g h t  a n  a c t io n  to  
r e c o v e r  13s. Id .  f r o m  th e  r e s p o n d e n t  a s  o n e  o f  

th e  u n d e r w r i t e r s  o f  th e  p o l i c y  o f  m a r i n e  
in s u r a n c e  o f  th e  s t e a m e r ,  th e  o th e r  u n d e r w r i t e r s  
a g r e e in g  to  r e g a r d  h i m  a s  t h e i r  r e p r e s e n ta t iv e .  
G o d d a r d ,  J .  h e ld  t h a t  th e  w o r d s  “  b y  w a y  o f  
d a m a g e  ”  m e a n t  a  s u m  w h ic h  w a s  p a y a b le  i n  
c o n s e q u e n c e  o f  s o m e  t o r t io u s  a c t  o f  th e  s h ip ,  
a n d  t h a t  a  l i a b i l i t y  im p o s e d  b y  a  f o r e i g n  l a w ,  
s u c h  a s  a r t .  V I I .  o f  th e  1928 F r e n c h  l a w ,  
a l t h o u g h  th e  s t e a m e r  w a s  i n  n o  w a y  to  b la m e  
f o r  th e  c o l l i s io n ,  w a s  n o t  c o v e re d  b y  th e  p o l i c y  
o f  th e  a p p e l l a n t s ,  w h o  c o u ld  n o t ,  t h e r e fo r e ,  

r e c o v e r .  T h e  p l a i n t i f f s  a p p e a le d .

H e l d ,  t h a t  th e  l i a b i l i t y  w a s  n o t  f o r  p a y m e n t  

i n  re s p e c t  o f  th e  c o l l i s io n ,  b u t  to  p a y  
“ b y  w a y  o f  d a m a g e s ,"  a n d  t h e r e f o r e  th e  
l i a b i l i t y  d i d  n o t  e x t e n d  to  e v e ry  p e c u n i a r y  
l i a b i l i t y .  T h e  c o n tr a c t  f e l l  to  b e  c o n s tr u e d  b y  
E n g l i s h  l a w ,  a n d  d a m a g e s  i m p o r t e d  t h a t  th e  
s u m s  p a y a b le  w e r e  d u e  b y  r e a s o n  o f  s o m e  
b r e a c h  o f  d u t y  o r  o b l ig a t io n ,  w h e t h e r  im p o s e d  
b y  c o n t r a c t ,  th e  g e n e r a l  l a w ,  o r  le g is la t io n .  
L i a b i l i t i e s  to  m a k e  p a y m e n t s  w h ic h  w o u ld  f a l l  
o u t s id e  th e  w o r d  “ d a m a g e s  ” w e r e  s u c h  a s  
c o m p e n s a t io n  u n d e r  th e  L a n d s  C la u s e s  A c t ,  
o r  u n d e r  th e  W o r k m e n ’s  C o m p e n s a t io n  A c t .  
T h e  p h r a s e  i n  th e  c la u s e  “ b u t  w h e n  b o th  

v e s s e ls  a r e  to  b la m e  ”  i m p o r t e d  th e  id e a  t h a t  
th e  c la u s e  w a s  d e a l i n g  w i t h  w h e r e  th e  v e s s e l  
i n s u r e d  w a s  to  b la m e .  B e c a u s e  th e  p r o v is o  
e x te n d e d  to  c o v e r  c a s e s  o f  s t a t u t o r y  l i a b i l i t y ,  
t h a t  d i d  n o t  m e a n  t h a t  th e  w o r d  “  d a m a g e s  ” 
i n  th e  m a i n  p a r t  o f  th e  c la u s e  m u s t  b e  g iv e n  

a  v e r y  w id e  a n d  lo o s e  m e a n i n g .  T h e  N o r th  
B r i t a in  (70  L .  T .  R e p .  210 ; (1894) P .  77) 
a n d  T a th a m , B ro m a g e  a n d  Co. v . B u r r  ; 
T h e  E n g in e e r (8 A s p .  M a r .  L a w  C a s . 401 ; 
78 L .  T .  R e p .  4 7 3 ;  (1898) A .  C .  382) d is 
t in g u is h e d ,  T h e  c o n c lu s io n  w a s  t h a t  p a y m e n t s

“ b y  w a y  o f damages ” to be made under the 
clause were payments the obligation to make 
which arose fro m  a fa u lt  o f some k in d  on the 
p a rt o f the sh ip  insured. Decision o f Branson, 
J .  in  F u rn e ss  W i t h y  a n d  Co. L im ite d  v. D u d c r  
(18 A sp. M a r . Law  Cos. 623 ; 154 L . T . Rep. 
663 ; (1936) 2 K .  B .  461) a p p r o v e d .  T h e  
l i a b i l i t y  o n  th e  s h i p  u n d e r  th e  F r e n c h  l a w  f e l l  
w i t h o u t  a n y  r e g a r d  to  th e  q u e s t io n  w h e t h e r  i t  

h a d  o r  h a d  n o t  b e e n  g u i l t y  o f  a n y  f a u l t  o r  
b re a c h  o f  d u t y .  T h e r e f o r e  th e  s p e c ia l  l i a b i l i t y  
im p o s e d  b y  a r t .  V I I .  o f  th e  F r e n c h  l a w  d i d  
n o t  f a l l  u n d e r  th e  h e a d  o f  a  s u m  w h ic h  th e  
a s s u r e d  b e c a m e  l ia b l e  to  p a y  b y  w a y  o f  d a m a g e s  

i n  re s p e c t  o f  th e  c o l l i s io n .

Decision o f Goddard, J :  (19 Asp. M a r . Law  Cas. 
218 ; 159 L . T . Rep. 89) affirmed.

L e a v e  to  a p p e a l  to  th e  H o u s e  o f  L o r d s .

Appeal fro m  th e  ju d g m e n t o f G oddard, J .

The m a te ria l facts  are sta ted  in  th e  headnote.

The argum ents were before the  C ourt o f Appeal 
on th e  27 th  and 28 th  F eb ru a ry  and su ffic ien tly  
appear in  th e  ju d g m e n t o f th e  M aster o f the  R o lls .

S ir R o b e rt A s k e , K .C . and W .  L .  M c N a i r  fo r the 
appellants.

H .  U .  W i l l i n k ,  K .C . and C y r i l  M i l l e r  fo r  the 
respondent.

Sir Wilfrid Greene, M.R.— W e need no t
trou b le  you , M r. W ill in k .

The question raised b y  th is  appeal lu rn s  upon 
the  construc tion  o f th e  comm on fo rm  run n in g  down 
clause in  a p o lic y  o f m arine  insurance, as applied 
to  the  p a rtic u la r  circumstances o f the  case. I t  
there fore  becomes necessary to  consider, f irs t  o f a ll, 
th e  ac tua l language used in  th e  clause and then  
to  consider th e  na ture  o f the  sub jec t-m a tte r to  
w h ich  i t  is said the  clause applies. The ob liga tion  
undertaken b y  the  underw rite rs  is th is  : “  I f  the  
ship hereby insured shall come in to  co llis ion w ith  
any o ther ship o r vessel and th e  assured shall in  
consequence the reo f become liab le  to  pay and shall 
pay b y  w ay o f damages to  any o ther person or 
persons any sum or sums in  respect o f such col
lis ion  ” — th a t  is, the  event upon w h ich  the  under
w rite rs ’ l ia b i l i t y  springs up. I t  is to  be noticed 
th a t  i t  is n o t a l ia b i l i t y  to  make any paym ent to  
any o th e r persons in  respect o f the  collis ion, b u t  a 
l ia b i l i t y  to  pay “  b y  w a y  o f damages.”  A ccord
in g ly  th e  clause does n o t extend to  every pecuniary 
l ia b il i ty  aris ing in  respect o f the  co llis ion b u t on ly  
to  such lia b ilit ie s  as arise b y  w ay o f damages. The 
w ord  “  damages ”  is one w h ich  to  an Eng lish  
law yer conveys a su ffic ien tly  precise meaning- 
T h is  docum ent is an E ng lish  con tra c t w h ich  fa lls 
to  be construed accord ing to  E ng lish  law . T ha t 
does n o t, o f course, mean th a t  in  its  app lica tion  to  
lia b ilit ie s  aris ing under fore ign la w  (an app lica tion 
w h ich  th e  parties o f course c lea rly  contem pla ted as 
possible) th e  operation o f th e  clause is to  be excluded 
m ere ly  because some l ia b il i ty  aris ing under foreign 
law  as a resu lt o f a co llis ion does n o t precisely 
coincide w ith  the  l ia b i l i t y  w h ich  is recognised W 
the  courts  o f th is  cou n try . Nevertheless, i t  j s 
necessary, in  m y  op in ion , in  constru ing  a document 
o f th is  k in d , to  g ive to  th e  w ord  “  damages ’ ’ its  
o rd in a ry  m eaning in  E ng lish  law . “  Damages ”  t0  
an E ng lish  law yer im p o rts  th is  idea, th a t  th e  sums 
payable b y  w ay o f damages are sums w h ich  fa ll t °
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be pa id  b y  reason o f some breach o f d u ty  o r ob liga
t io n  w hether th a t  d u ty  o r ob liga tion  is imposed b y  
con trac t, b y  the  general law , o r leg is la tion.

The measure o f the d u ty , o f course, w i l l  depend 
upon th e  p a rtic u la r  law . A  s ta tu te  m ay impose 
an absolute ob liga tion  n o t to  do certa in  th ings, and, 
as the  resu lt o f  th a t,  th e  person in ju re d  b y  the 
do ing o f such a th in g  m ay have a r ig h t  to  damages. 
T h a t is a question o f th e  measure o f  th e  d u ty . 
A n  example w h ich  was referred to  in  the  course 
o f the  discussion is to  be found  in  the  A ir  N a v ig a tio n  
A c t, 1920, s. 9, sub-s. (1), under w h ich  damages 
are recoverable fro m  the  owner o f a irc ra ft who 
causes damages irrespective  o f negligence o r in te n 
t io n  ; i t  is a s tandard o f d u ty  n o t to  do certa in  
th ings imposed b y  th a t  s ta tu te . Look in g  a t  i t  
from  another p o in t o f v iew , there  are certa in  
classes o f l ia b il i ty  to  m ake pecun iary paym ents 
w hich c learly  fa ll outside the  w ord  “  damages.”  
F o r instance, compensation p a id  under the  Lands 
Clauses A c t or a m a tte r o f th a t  k in d  is ce rta in ly  
n o t damages. W orkm en ’s compensation paym ents 
are ce rta in ly  n o t damages in  th e  o rd in a ry  sense o f 
the  w ord, and, in  sp ite  o f M r. M cN a ir’s argum ent 
to  the  con tra ry , I  f in d  i t  qu ite  im possible to  suppose 
th a t  w orkm en ’s com pensation paym ents are 
included in  th e  w ord  “  damages ”  in  th is  clause. 
The founda tion  o f th a t  class o f  l ia b il i ty  is something 
e n tire ly  d iffe re n t fro m  the  founda tion  o f the 
lia b il i ty  w h ich  gives rise to  a c la im  fo r damages.

Proceeding w ith  the  clause, i t  is to  be noticed 
th a t  in  the  last branch o f the  clause there  occurs 
the  phrase “  b u t when b o th  vessels are to  b lam e.”  
T h a t phrase seems to  me to  th ro w  lig h t  upon the 
construction  o f th e  earlier p a rt o f the  clause and to  
con firm  w h a t I  have been saying about i t .  The 
phrase, “  b u t when b o th  vessels are to  b lam e,”  
im ports  th e  idea th a t  w h a t the  clause is dealing 
w ith  is a case where the  vessel insured is to  blame, 
th a t  is to  say, has been g u ilty  o f some breach o f 
d u ty  (no rm a lly , th e  d u ty  to  take  care), and the 
las t p a rt o f th e  clause makes special p rov is ion  fo r 
the case where th e  o ther vessel also is to  blame.

Then comes the  p roviso, and an a rgum en t was 
based upon i t  to  th is  effect. I t  was said th a t  the  
Proviso, upon its  tru e  construc tion , covers m atte rs 
w hich w ou ld  n o t fa ll w ith in  th e  w ord  “  damages ”  
in  its  o rd in a ry  meaning— m atte rs  such as l ia b il i ty  
under sect. 74 o f the  H arbours, Docks, and Piers 
Clauses A c t, 1847, to  pay fo r rem ova l o f obstructions 
Under s ta tu to ry  powers o r to  pay fo r  in ju ry  to  
Wharves, piers, and so fo rth . The a rgum ent is o f 
th is  na tu re  : I t  is said th a t  because the  proviso 
extends to  cover cases o f s ta tu to ry  l ia b il ity ,  
unposed w ith o u t reference to  any breach o f d u ty  
a t a ll, there fore  th e  w ord  “  damages ”  in  th e  m ain  
P art o f the  clause m ust be g iven a v e ry  w ide and 
loose meaning. I  cannot g ive th a t  force to  the 
proviso. The tw o  cases th a t  were re lied  upon on 
th is  p a rt o f the  a rgum ent were The North B rita in  
(70 L . T . Rep. 210 ; (1894) P . 77), and a la te r case 
In th e  House o f Lords, th a t  o f Tatham, Bromage, 
and Co. v . B u rr ; The Engineer (8 Asp. M ar. Law  
Cas. 401 ; 78 L . T . Rep. 473 ; (1898) A . C. 382), 
a case in  w h ich  the same p o in t arose. In  th e  case 
°1 The North B rita in  the  c la im  against the  under
w rite rs  was t r u ly  a c la im  fo r damages, because i t  
"a s  a c la im  b y  th e  owners o f th e  North B rita in , 
ll 'e  vessel insured, to  be re-im bursed b y  th e  under- 
Writers the  sum w h ich  th e y  had been compelled 
to  pay to  the  owners o f th e  o the r vessel w ho had 
m curred th e  s ta tu to ry  l ia b i l i t y  to  pay fo r the 
rem oval o f th e ir  vessel as an obstruc tion . The 
u a b ility  o f the  North B rita in  was a l ia b i l i t y  to  
Pay to  th e  owners o f the  o ther vessel its  share 
o i th a t  p a rt ic u la r  head o f damage suffered b y

them  in  consequence o f th e  negligence o f the 
North B rita in . I t  was argued in  th a t  case th a t  
th e  proviso o n ly  extends to  cases where the  l ia b i l i t y  
to  m ake a paym en t fo r rem ova l o f obstructions 
under s ta tu to ry  powers arises a p a rt a ltogether 
from  a l ia b i l i t y  to  pay damages, and th a t  as 
in  th a t  case th e  l ia b i l i t y  was a l ia b il i ty  to  pay 
damages th e  measure o f w h ich  was th e  am ount 
w h ich  the  o ther vessel had to  pay fo r  rem ova l 
o f th e  obstruc tion , the  prov iso  d id  n o t cover i t  and 
i t  fe ll to  be governed b y  th e  m a in  clause. I t  w il l  
be seen, therefore, th a t  the  p o in t in  th a t  case is 
ve ry  fa r  rem oved from  a n y th ing  w h ich  we have to  
consider here ; b u t  i t  is argued th a t  in  th a t  case 
i t  was said th a t  the  clause extends n o t m ere ly  to  
paym ents fo r rem ova l o f obstructions w h ich  are 
paym ents b y  w ay o f damages, b u t  also to  paym ents 
fo r  rem oval where no question o f damages arises. 
I t  seems to  me th a t  th e  observations in  th a t  case 
are, i f  any th ing , against the  con ten tion  o f the  
appellants. L in d le y , L .J .,  fo r  instance (70 L .  T . 
R ep. a t p . 213 ; (1894) P . a t  p . 84), agrees w ith  the 
v iew  expressed b y  G orell Barnes, J . in  th e  C ourt 
o f A ppea l th a t  th e  prov iso  is n o t an exception 
and th a t  i t  is p u t  in  b y  w ay o f precau tion . L in d le y ,
L .J . says th a t  he regards the  prov iso  as a w arn ing  
th a t yo u  are n o t to  read th e  clause so as to  include 
th e  consequences m entioned in  the  proviso, and then  
he says (70 L . T . Rep. a t p . 213 ; (1894) P. a t p. 84) : 
“  The true  m eaning o f the  proviso is th a t  ‘ th is  
clause shall in  no case extend to  any sum w h ich  the 
assured shall have to  pay fo r rem ova l o f obstruc tion  
consequent on such co llis ion .’ I  know  th e  clause 
its e lf says in  te rm s ‘ sha ll pa y  b y  w ay o f damages ’ ; 
b u t  I  do n o t th in k  the  construc tion  w h ich  I  am  
adop ting  invo lves the  inse rtion  o f any words a t 
a ll. I t  i% .‘ in  no case sha ll extend to  any sum th e  
assured shall become liab le  to  pay ’— th a t  is, pay 
in  respect o f any ship b y  w a y  o f damages o r o th e r
wise.”  L in d le y , L .J .,  therefore, is read ing the  
prov iso  as extend ing  n o t m ere ly to  cases where 
the  paym en t fa lls  to  be made b y  w ay o f damages, 
b u t to  cases where i t  fa lls  to  be made n o t b y  w ay 
o f damages. T h a t is in  agreement w ith  w h a t he 
has ju s t said, th a t  he is regard ing the  p roviso, in  
so fa r as i t  goes beyond the  sub jec t-m a tte r o f the 
m a in  clause, as som ething p u t in  ex abundanli 
cautela. D avey, L .J .,  in  his judgm en t, also appears 
to  take  the  same view , th a t  th e  prov iso  is to  th a t  
e x te n t p u t  in  ex abundanli cautela ; and indeed to  
fin d  a p roviso inserted in  such a co n tex t fo r  such 
a purpose is a th in g  o f common occurrence.

The case o f The Engineer is one to  w h ich  I  do n o t 
th in k  I  need re fe r except to  say th a t  th e  House 
there  approved the  observations o f D avey, L .J . I  
f in d  m yse lf qu ite  unable to  fin d  in  th is  p roviso 
any words su ffic ient to  g ive to  the  w ord  “  damages ”  
the extended and inaccurate s ign ifica tion  w h ich  the 
appellants w ou ld  have us g ive to  i t .  The d ifficu lties  
in to  w h ich  th e  appellants get in  t r y in g  to  construe 
th e  w ord  on some such basis as th a t  is illu s tra te d  
b y  the  fa c t th a t  th e y  feel constra ined to  include 
w ith in  th e  w o rd  w orkm en ’s compensation pa y 
ments, w h ich  are n o t damages a t a ll, b u t to  exclude 
such th ings  as penalties. On w h a t p rinc ip le  th a t  
d is tin c tio n  can be d raw n I  am  qu ite  unable to  
appreciate.

Therefore, ta k in g  the  m a tte r o f the  construc tion  
o f th is  clause, the  conclusion to  w h ich  I  have 
come to  is th is , th a t  the  paym ents “  b y  w ay o f 
damages ”  to  w h ich  i t  refers are paym ents th e  
ob liga tion  to  make w h ich  arises fro m  a fa u lt  o f 
some k in d  on th e  p a rt o f th e  ship insured. T h a t 
is in  accordance w ith  a decision o f Branson, J . in  
th e  case o f Furness W ithy and Co. Lim ited  v . Duder 
(18 Asp. M ar. L a w  Cas. 623 ; 154 L .  T . Rep. 663;
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(1936) 2 K .  B . 461). T h a t was a case where 
the  o b liga tion  to  make a paym en t arose, n o t 
b y  reason o f a loca l law  b u t b y  reason o f a special 
con tra c t in to  w h ich  the  owners o f the  vessel had 
entered w ith  the  A d m ira lty , who p rov ided  the  
on ly  tugs w h ich  were ava ilab le  a t  the  spot. I t  
was under th a t  con trac t th a t  the  paym ents fe ll 
to  be made. Branson, J . had in  th a t  case to  
deal, there fore , w ith  a p o in t w h ich  is on a ll 
fours w ith  th e  present p o in t, save fo r the  fa c t th a t  
the  o b liga tion  arose n o t b y  leg is la tion b u t b y  con
tra c t. H e  construed th e  clause in  th is  w ay. H e 
said (18 A sp . M ar. L a w  Cas. a t p. 624) : 
“  I  th in k  th e  sentence means th a t  where in  
consequence o f a co llis ion there  arises a legal 
l ia b il i ty  upon th e  shipowners to  pay a sum w h ich  
can p ro p e rly  be described as damages fo r a to r t ,  
then  th e  underw rite rs  w i l l  in d e m n ify  them . The 
expression ‘ becom ing liab le  to  pa y  . . .  b y  w ay  o f 
damages ’ indicates, to  m y  m ind , a l ia b il i ty  w hich 
arises as a m a tte r  o f to r t ,  and n o t as a m a tte r o f 
co n tra c t.”  As I  said earlier in  th is  judg m e n t the  
w ord  “  t o r t  ”  in  regard to  a docum ent in tended to  
a p p ly  to  fore ign countries under fore ign  ju r is d ic tio n  
m ust n o t necessarily be read in  th e  precise technica l 
sense o f E ng lish  law . I t  w ou ld  n o t be necessary 
to  fin d  th a t  the  act should necessarily be to rtio u s  
b y  E ng lish  law , b u t i t  m us t be, a t  any rate , o f th a t  
character.

I  come to  exam ine th e  na tu re  o f the  paym en t in  
th is  case. The f irs t  th in g  to  be observed about 
i t  is th a t  th e  l ia b i l i t y  to  make the  paym en t fa lls  
upon th e  vessel w ith o u t any regard to  th e  question 
w hether i t  has o r has n o t been g u ilty  o f any fa u lt  or 
breach o f d u ty . The o b lig a tio n  w h ich  arises is an 
ob liga tion  to  make good th e  damage suffered b y  the  
p ilo t  vessel in  the  circumstances stated, w hether or 
n o t there  is a co llis ion, w hether o r n o t th e  vessel 
insured is to  blam e, w hether o r n o t the  p ilo t  h im se lf 
is negligent, p rov ided  th a t  h is negligence is n o t 
th e  ty p e  o f negligence described as faute lourde. 
I t  has no th ing  in  the  w o rld  to  do w ith  any d u ty  
on th e  vessel itse lf, b u t i t  is a p rov is ion  under 
w h ich  th e  vessel is compelled to  bear a p a rtic u la r 
charge irrespective  o f any question o f d u ty  imposed 
upon i t .  In  the  present case th e  l ia b i l i t y  w ou ld  
have arisen equa lly  i f  th e  p ilo t  vessel, w ith o u t 
touch ing  the  Trident, had been swamped b y  a 
sea ow ing  to  the  fa ilu re  o f  its  steering gear. 
B u t  the  l ia b il i ty  w ou ld  have been precisely 
the  s a m e 'in  e ithe r case. Look in g  a t the  term s 
o f th e  F rench law — w ith o u t do ing w h a t the  
learned judge  found  i t  unnecessary to  do and 
I  f in d  i t  unnecessary to  do, nam ely, to  express 
any concluded op in ion as to  th e  tru e  category 
in to  w h ich  th is  class o f paym en t ought to  be 
p u t— one th in g  w h ich  is to  m y  m in d  qu ite  clear 
is th is , th a t  i t  cannot be p u t in to  th e  category o f 
“  damages ”  w ith in  the  m eaning o f th is  p a rticu la r 
clause. I t  is based on an e n tire ly  d iffe re n t concep
tio n , and th e  l ia b i l i t y  w h ich  arises under i t  is n o t a 
l ia b il i ty  to  avo id  co llis ion, i t  is n o t an ob liga tion  to  
navigate  ca re fu lly  o r to  do acts o f th a t  k in d , i t  is 
m ere ly  a l ia b i l i t y  to  m ake a paym en t o f th a t  
p a rt ic u la r  character ; i t  has no reference w h a t
soever to  any a c t o r de fau lt on the  p a rt o f the 
vessel insured.

T h a t is th e  conclusion to  w h ich  I  should have 
come upon an exam ina tion  o f th e  language o f the 
F rench law  i t s e l f ; b u t  evidence was called before 
the  learned judge, g iven b y  tw o  d istingu ished 
F rench lawyers, one o f whom , th e  law yer called 
b y  th e  respondents, had v e ry  special experience in  
m a ritim e  law , and there  again, w ith o u t considering 
w he ther o r n o t th e  evidence o f th e  respondent’s 
expert is evidence w h ich  we are bound to  accept or

ought to  accept, I  am  qu ite  c learly  o f op in ion  th a t  
the  evidence o f the  appellants ’ expert is evidence 
w h ich  cannot be accepted. W h a t he said was th is , 
th a t  l ia b i l i t y  under the  French decree was based 
upon negligence ; he said th a t  “  faute  ”  is a t the  
b o ttom  o f i t ,  and th a t  i t  raises a presum ption o f 
“  faute .”  T h a t seems to  me to  be a th in g  w h ich  i t  
is qu ite  im possible to  e x tra c t from  th is  provis ion. 
There is no conception in  i t  a t a ll o f fa u lt  on the 
p a rt o f th e  vessel.

The resu lt in  m y  op in ion  is, in  a sentence, th a t 
the  ve ry  special l ia b i l i t y  imposed b y  a rt. 7 o f the 
F rench law' o f th e  2 8 th  M arch, 1928, is n o t one 
w hich, upon the  tru e  construc tion  o f th e  runn ing  
down clause, fa lls  under the  head o f a sum w h ich  the 
assured became liab le  to  pay b y  w ay o f damages 
in  respect o f th e  collis ion. W ha tever else i t  m ay be, 
i t  is in  its  na ture  outside the  w o rd  “  damages ”  
as used in  th a t  clause. In  m y  op in ion the  learned 
judge was pe rfe c tly  r ig h t  in  his conclusion, and the 
appeal m ust be dismissed w ith  costs.

MacKinnon, L.J.— I  agree. The p la in tiffs  seek 
to  recover three-quarters o f th e  am ount o f a 
certa in  sum w h ich  th e y  have become liab le  to  pay.
I  e n tire ly  agree w ith  th e  M aster o f the  R o lls  th a t 
th e y  fa il under th is  clause to  establish any r ig h t 
to  recover th a t  sum, because th e y  fa il to  establish 
th a t  th a t  l ia b il i ty  was a l ia b il i ty  to  pay “  b y  w ay 
o f damages.”  T h a t resu lt arises fro m  a con
s idera tion o f those fo u r words, “  b y  w ay o f 
damages.”  I  th in k  th a t  the  same resu lt is a rrived  
a t b y  a consideration o f th ree o ther words in  a 
neighbouring b u t d iffe ren t p a rt o f the  clause. Those 
three o ther words are th e  words “  in  consequence 
thereo f.”  I t  has been a w e ll settled ru le  fo r  over 
seventy years, in  regard to  the  construction  o f 
m arine insurance policies, th a t  where, in  an added 
clause in  a po licy , there  are words lik e  “  in  con
sequence the reo f,”  in  dealing w ith  causation you 
have to  look a t  the  p rox im a te  and n o t the  rem ote 
cause. I  say th a t  was settled over seventy years 
ago ; i t  was so in  the  case o f Ionides v . Universal 
M arine Insurance Company (8 L .  T . R ep. 705 > 
14 C. B . (N .S.) 259), where th e  w’ords were “  in 
consequence o f h o s tilitie s .”  So here, where you 
have the  words “  in  consequence the reo f,”  i t  means, 
“  and the  assured sha ll in  a resu lt p rox im a te ly  
caused b y  th e  co llis ion be liab le  to  p a y .”  This 
l ia b il ity ,  in  m y  v iew , was n o t p ro x im a te ly  caused 
b y  th e  collis ion, and i t  was n o t caused b y  the 
co llis ion a t a ll. T h is  l ia b il i ty  was caused b y  the 
French law , w h ich  created a l ia b il i ty  on th e  ship 
to  pay fo r  any damage caused to  the  p ilo t  boat 
b y  any cause, and o f course “  any cause ”  included 
collis ion. I  th in k  the  lia b il i ty  fo r  th is  expense was 
n o t a l ia b il i ty  in  consequence o f th e  collis ion, b u t 
in  consequence o f th e  F rench law , even though  by 
th e  operation o f th a t  law  the  damage to  the  p ilo t 
boa t d id  arise b y  reason o f th is  co llis ion.

The same so rt o f conclusion was a rrived  at 
in  a case w h ich  a t f irs t s igh t is n o t ve ry  p a ra lle l*  
b u t w h ich  I  th in k  does a ffo rd  a real pa ra lle l, and 
th a t  is the  case to  w h ich  I  referred o f Inman  
Steamship Company v . Hischoff (5 Asp. M ar. Law  
Cas. 6 ; 47 L .  T . R ep, 581 ; 7 A pp . Cas. 673)- 
There there  was a c la im  fo r loss o f fre ig h t under an 
insurance p o lic y  aga inst the  loss o f fre ig h t by 
perils  o f the  sea. I t  was held th a t  the  fre ight 
th a t  was los t cou ld  n o t be recovered because the 
loss was n o t caused b y  perils  o f th e  sea, b u t was 
caused b y  th e  operation o f th e  con trac tua l r ig h t 
o f the  charterers to  stop the  paym en t o f freight* 
even th o ug h  the  exercise o f th a t  r ig h t  b y  the 
charterers was made possible b y  the  insured 
ship h a v in g  been damaged b y  perils  o f th e  sea.
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In  th e  resu lt, fo r  these reasons, in  a d d itio n  to  
those g iven b y  the  M aster o f th e  R o lls , I  th in k  the  
appellants fa i l  to  establish th a t  th e  respondent is 
liab le  to  pay th e m  th e  sum o f 13s. Id .

Finlay, L.J.— I  agree b o th  w ith  the  judgm ents 
w h ich  have ju s t been de livered and w ith  the 
judg m e n t w h ich  was de livered b y  m y  b ro th e r 
Goddard. There is o n ly  one passage in  his ju d g 
m ent to  w h ich  I  should lik e  to  ca ll a tte n tio n , 
because I  th in k  i t  accura te ly  deals w ith  the  question 
Of w h a t th e  pos ition  was b y  F rench law . M y  
b ro th e r G oddard o f course had th e  advantage o f 
hearing and seeing the  experts w ho were called, 
and w h a t he says is th is  : “  I t  seems to  me th a t,  
c e rta in ly  so fa r as i t  is a m a tte r  o f corning to  a 
decision upon th e  evidence o f the  F rench  lawyers, 
there is no conception o f d e lic t o r to r t  in  the  
cause o f action  w h ich  is g iven b y  th e  F rench decree 
to  the  p ilo t  boa t. I t  seems to  me th a t  the  probable 
th e o ry  w h ich  underlies the  leg is la tion, though  i t  
does n o t m a tte r  when i t  is a m a tte r  o f  p o lic y  o f 
law  w h a t th e o ry  underlies th e  leg is la tion, is th a t  the  
p ilo t boa t is rendering a service fo r  th e  benefit 
o f the  ship w h ich  requires p ilo tage  and, therefore, 
any damage w h ich  the  p ilo t  b oa t m ay receive in  
the course o f rendering th a t  service is to  be regarded 
as an expense o f th e  p ilo tage, and is to  be pa id  b y  
the ship in  ju s t  th e  same w ay as she w ou ld  have 
to  pay the  p ilo tage  dues, o r w hatever is th e  correct 
expression used in  France, as rem unera tion  fo r  the  
service w h ich  th e  p ilo t renders.”  A p p ly in g  th a t  
passage, i t  seems to  me, fo r  th e  reasons w h ich  
have been given b y  m y  b re th ren, clear here th a t  in  
the f ir s t  place th is  was n o t a paym en t b y  w ay o f 
damages in  any possible sense in  w h ich  th a t  w ord 
could be used in  an E ng lish  clause o f th is  character, 
and in  th e  second place i t  appears to  me to  resu lt, 
as m y  b ro th e r M acK innon  has po in ted  o u t, th a t  
the  paym en t, w ha tever i t  was, was n o t made in  
consequence o f th e  co llis ion, b u t  was made because 
the F rench law  has imposed a l ia b i l i t y — no th ing  
to  do w ith  co llis ion, though  co llis ion  is one o f the 
'na tte rs  w h ich  m ay arise— to  make a paym en t in  
case o f  damage suffered b y  th e  p ilo t  vessel d u ring  
the  p ilo tage, d u rin g  th e  manoeuvres necessary 
f ° r  em bark ing  and d isem bark ing th e  p ilo t.

On a ll th e  grounds w h ich  have been assigned b y  
the M aster o f th e  R olls and b y  m y  b ro th e r 
M acK innon, as w e ll as fo r  th e  reasons w h ich  were 
assigned b y  m y  b ro th e r Goddard, I  e n tire ly  agree

the  resu lt.

W illin k .— The appeal w il l  be dismissed w ith  costs, 
'n y  L o rd  ?

w ho is suffering g rea t hardsh ip  ; th is  is a f ig h t 
between a c lub  and underw rite rs . The under
w rite rs  have won in  tw o  courts.

MacKinnon, LJ.— T h a t applies to  every case 
in  the  Com mercial C ourt.

W illin k .— V e ry  frequen tly .

MacKinnon, LJ.— To th e  great p ro fit  o f the 
gentlem en w ho practise there  !

W illin k .— I f  a p ro tec tion  c lub desires to  have a 
sim ple p o in t (because I  su b m it i t  is a sim ple p o in t) 
taken  th ro u g h  th ree  courts, yo u r Lordsh ips m ig h t 
th in k  i t  p roper th a t  th e y  should pay fo r  th a t 
lu x u ry  in  any event. W e have w on in  tw o  courts. 
O ught underw rite rs  to  be taken  fu r th e r  on a case 
o f  th is  so rt ?

MacKinnon, LJ.— I f  leave is to  be given you  do 
n o t w a n t an underta k in g  th a t  th e y  shall pay the  
costs in  any event ?

W illin k .— N o, m y  Lo rn .

MacKinnon, LJ.— Y o u  are so confident th a t  you 
are going to  w in  !

W illin k .— A n  e x tra  safeguard is always desirable.

The M aster of the Rolls.— This is n o t a case 
where an unsuccessful p a r ty  here is in terested in  
establish ing a p rinc ip le  against somebody w ho is 
o n ly  concerned w ith  his own in d iv id u a l case. B o th  
these parties are in terested in  th is  as a m a tte r  o f 
p rinc ip le .

W illin k .— Yes.

The Master of the Rolls.— O f course, in  the 
o ther class o f case where you  have on the  one side 
a mere in d iv id u a l and on the  o th e r side a person 
who is concerned to  establish a p rinc ip le , te rm s are 
ve ry  freq u e n tly  imposed ; b u t th is  is no t th a t  class 
o f case. I t  is ra th e r a case where one w ou ld  have 
expected, i f  the  decision o f th is  co u rt had been the 
o ther w ay, the  underw rite rs  w ou ld  have been ve ry  
anxious to  ob ta in  the  op in ion  o f the  f in a l tr ib u n a l 
on w h a t is a com m on fo rm  clause.

W illin k .— C erta in ly , m y  L o rd . I f  there  was th a t 
d iff ic u lty  i t  w ou ld  be reasonable fo r  i t  to  go to  the 
House o f Lords. I  su b m it i t  is unreasonable th a t  
th is  case should go to  the  House o f Lords : th a t  is 
rea lly  the  substance o f i t .

The Master of the Rolls.— Yes, S ir R obert, 
you  m ay take  leave.

Appeal dismissed.

The Master of the Rolls.— Appeal dismissed 
" i t h  costs.

S ir Robert Aske.— M y L o rd , th is  p o in t is regarded 
?s one o f substan tia l im portance , and I  am 
'"s tru c te d  to  ask y o u r Lo rdsh ip  fo r  leave to  appeal.

MacKinnon, L.J.— I t  is v e ry  ra re ly  th a t  th is  
s° n  o f th in g  w il l  arise.

S ir Robert Aske.— I t  m ay be a v e ry  serious m a tte r. 
i ' le damage here is v e ry  sm all, b u t  i t  m ig h t be 
Very  great.

The M aster of the Rolls.— H ave you  any- 
n’ng to  say as to  th a t  app lica tion , M r. W ill in k  ?

W illin k .— O f course, i t  is a m a tte r  fo r  yo u r 
' J° 'd s h ip . I  w ou ld  say th a t  th is  p a rtic u la r typ e  o f 
aae m ust arise v e ry  ra re ly  indeed, and in  m y  
’''¡m iss ion  i t  is a v e ry  clear case. Y o u r  Lordsh ips 

~\'?ht th in k  f i t  to  impose term s. I t  has been 
E m itted  th a t  th is  is n o t an in d iv id u a l shipowner

V o l . X I X . ,  N .S .

Solic ito rs fo r  the  appellants, Lightbounds, Jones, 
and Co., agents fo r  Ingledew and Co., Newcastle- 
on-Tyne.

Solic ito rs fo r  the respondent, W illiam  A . Crump 
and Son.

N N
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M arch  1 and  2, 1939.

(B e fo re  S ir  Wilfrid Greene, M.R., 
MacKinnon a n d  Fini.ay, L .J J . )

K aw asaki K isen K abushiki K aisha of Kobe v.
B antham  Steam ship Com pany L im ite d  (N o. 2) (a)

Charter-party  —  Power to cancel “  i f  w ar 
breaks out in vo lv ing  Ja p a n  ” — Cancelled 
Japanese charterers c la im  damages fo r  breach 
— P o p u la r sense o f m eaning o f “  w ar ”  
D ip lo m a tic  relations not broken o ff— Question 
whether w ar existed was solely one fo r  Executive  
and not fo r  court.

On the 2nd June, 1936, a Japanese f irm  at Kobe 
chartered fro m  an E ng lish  f irm  o f shipowners 
the steamship N. M . on tim e charter, and clause 
31 o f the charter-party provided that “  Char
terers and owners to have the liberty  o f cancelling  
th is charter-party i f  w a r breaks out invo lv ing  
Jap an .”  On the 18th September, 1937, the 
owners cancelled the charter-party on the ground  
that w ar had broken out invo lv ing  Japan . The 
charterers brought th is action c la im ing  damages 
fo r  breach o f contract, and the m atter went to 
arb itra tion . The um pire , after describing the 
operations and battles fought between China  
and Jap an  and the pos ition  on the 18th 
September, 1937, fo u n d  as a fa c t that, though 
d ip lom atic  relations had not at that date been 
broken o ff between C h ina and Japan , w ar had 
broken out in  which Jap an  was engaged. The 
charterers, before the hearing, had app lied  to 
the Fore ign Office in  E ng land  and asked whether 
on the 18 th September w ar was in  progress. 
The answer was that the current s itua tion  in  
C hina was indeterm inate and anomalous 
and that at present H is  M ajesty 's  Government 
were not prepared to say that in  the ir view a 
state o f w ar existed, and suggested that the 
question o f the m eaning o f “  w ar ”  as used in  
a charter-party m ight s im p ly  be one o f deter
m in in g  the relevant clause, and that the ir 
attitude on the question m ight not necessarily 
be conclusive as to the m eaning o f the term  
“  w ar ”  as used in  p a rtic u la r documents. 
Goddard, J . held that the Executive, the E ng lish  
F ore ign Office, had in  the ir letter shown that 
at that time they suspended the ir judgm ent on 
the question, and on the facts Ja p a n  was 
involved in  war, in  the common use o f that 
term. B o l iv ia  (R e p u b lic )  v. In d e m n ity  
M u tu a l M a r in e  In s u ra n c e  L im ite d  (100  L .  T . 
Rep. 503 ; (1909) K .  B . 785) applied.

Held, that on the true construction o f the charter- 
p a rty  the owners were entitled to cancel i t  on 
the facts fo u n d  to exist by the um p ire . Ja n so n  
v. D r ie fo n te in  C o n so lid a te d  G o ld  M ines  
L im ite d  (87 L . T . Rep. 372 ; (1902) A .  C. 484) 
and  T h e llu s o n  v. C os lin g  (1803) 4 Esp. 266) 
distinguished.

Decision o f Goddard, J .  ( in fra )  affirmed.

(a) Reported by Geoffrey p . L angworthy, Esq., 
Farrister-at-Law.

A p p e a l  fro m  th e  ju d g m e n t o f G oddard, J .

The m a te ria l faots are set o u t in  the  headnote.

S ir Stafford Cripps, K .C ., P. Devlin, and A . L. 
M acm illan, fo r  th e  appellants.

I I .  U. W illin k , K .C . and C yril M ille r, fo r  the  
respondents.

The a rgum ent fo r  th e  appellants appears in  
the  ju d g m e n t o f th e  M aste r o f th e  R o lls .

Goddard, J.— On th e  2nd June, 1936, a 
Japanese f irm  a t K obe chartered fro m  an E ng lish  
f irm  o f shipowners th e  steamship Nailsea Meadow 
on tim e  charte r, and clause 31 o f th e  ch a rte r-p a rty  
p rov ided  t h a t : “  C harterers and owners to  have 
the lib e r ty  o f cancelling th is  ch a rte r-p a rty  i f  w ar 
breaks o u t in v o lv in g  Japan.”  On th e  18th 
September, 1937, th e  owners, contend ing  th a t  w ar 
had b roken  o u t in v o lv in g  Japan, cancelled the 
ch a rte r-p a rty , and a c la im  was made b y  the 
charterers, w h ich  was re fe rred  to  a rb itra tio n , 
c la im ing  damages fo r  breach o f co n tra c t in  so 
de te rm in ing  th e  charte r, as I  have m entioned. 
The  m a tte r  w e n t to  a rb itra tio n , th e  a rb itra to rs  
appo in ted  an um pire , S ir R o b e rt Aske, and the  
learned um p ire  has awarded th a t  on the  1 8 th  
September, 1937, w a r had b roken  o u t in v o lv in g  
Japan, and he has s ta ted  h is aw ard  in  th e  fo rm  
o f a special case asking w hether, on th e  tru e  con
s tru c tio n  o f th e  ch a rte r-p a rty , he was so e n titled  
to  aw ard. .

I f  th is  case goes h igher, as th e  C ourt o f Appeal 
w i l l  have before i t  th e  whole o f th e  facts found  in  the 
case, i t  is unnecessary fo r  me to  read them  o u t a t 
leng th , b u t  I  th in k  to  m ake m y  ju d g m e n t clear i t  is 
desirable th a t  I  should read tw o  o r th ree  para
graphs o f th e  case. The um p ire  f in d s : “ On the 
18 th  September, 1937, th e  pos ition  in  th e  Shanghai 
area was as fo llow s : 50,000 men, supported by
th e  guns o f the  Japanese flee t and a s trong  a ir 
a rm , were engaged in  b a tt le  w ith  Chinese 
o f over 150,000 men on a th ir ty -m ile s  fro n t.  F ig h t
in g  had lasted over th ree  weeks, in  th e  course of 
w h ich  th e  Japanese had made good th e ir  land ing 
fro m  troopsh ips and had pushed the  Chinese A rm y  
back to  th e ir  prepared lines o f defence. Casualties 
had been heavy, and m any thousands o f Japanese 
and Chinese were k ille d  o r wounded. The position  
on th e  18 th  September, 1937, in  N o r th  China was 
as fo llow s : One Japanese a rm y  had s truck  west, 
carried  th e  N ankou  Pass a fte r eleven days ox 
in tensive  bom b ing  and mass a tta ck , and capturea 
K a lgan . T h is  secured the  r ig h t  fla n k  o f  the 
Japanese forces opera ting  in  N o r th  China. F rom  
there, th e  a rm y  was s tr ik in g  ra p id ly  south-wes 
in to  the  Shansi P rovince , and had advance 
100 m iles, and so c u t road  connections w ith  Russi 
and M ongolia . A  second Japanese a rm y  was 
s tr ik in g  sou th  along th e  P ek ing -H ankow  ra ilw ay 
on a f if ty -m ile  fro n t. A  th ird  Japanese a rjV\, 
was advancing  south  fro m  T ien ts in  astride  t  
T ie n ts in -N a n k in g  ra ilw a y , and had d riven  
Chinese back fo r ty  m iles. These th ree  a rin . . 
num bered over 100,000 men, fu l ly  equipped w u  
aeroplanes, tanks, and heavy a r t il le ry . The Japan 
advance was effected in  the  tee th  o f opposition  
Chinese arm ies num bering  300,000, and heV
la tte r  offered a ll th e  resistance th e y  could, »  '  
were ill-su p p lie d  w ith  a r t il le ry , and were d r iv  
back. O ver f i f t y  ba ttles  were fo u g h t between «  
2 0 th  A ugus t and th e  16 th  September. The Chin 
losses were estim ated b y  the  Japanese a t 60, 
w h ile  the  la tte r  also los t heav ily . In  add itio n  
these m a jo r ob jectives, a ir  operations on an e x t , 

I sive scale had  been conducted. The Japanese n
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gained com m and o f  the  a ir  and had destroyed a 
great n u m b e r o f Chinese aeroplanes in  the  a ir  and 
in  aerodromes. T hey had n o t o n ly  a ttacked  the 
Chinese lines o f com m unica tion  b u t had freq u e n tly  
bombed Chinese cities, in c lu d in g  N a nk ing , H ang 
chow, Seechow, K w ang teh  and Shanghai, and 
c ities as fa r  sou th  as Canton and A m oy, and the 
seaports between H ong  K o n g  and S w atow ,”  and 
the learned um pire  also refers to  the  fa c t th a t  “  a 
nava l b lockade had been m a in ta ined  over 1,000 
m iles’ s tre tch  o f coastline and th a t  th e  Japanese 
Fore ign M in is te r had g iven notice  ‘ th a t  fo re ign 
ships ca rry in g  m un itions  to  China w ou ld  n o t pass 
safe ly th ro u g h  th e  b lockaded zone.’ On th e  5 th  
September th e  blockade was extended to  a ll coastal 
waters fro m  Chinwangtao, on the  borders o f 
M anchukuo, to  P akho i, near the  borders o f French 
Indo -C h ina .”  I t  is perhaps necessary also to  say 
th a t  one o f the  curious facts w h ich  emerged in  th is  
m a tte r is th a t  d ip lo m a tic  re la tions had no t, a t any 
rate  a t th is  tim e , been b roken o ff between China 
and Japan in  th e  sense th a t  th e  ambassadors o f 
e ither co u n try  were present a t th e  c a p ita l o f the 
o ther, and th a t  there  had been no dec la ra tion  o f 
w ar. The learned um p ire  on these facts has found, 
and one is n o t surprised so to  find , th a t  w a r has 
b roken o u t in  w h ich  Japan was engaged. A l l  
the  facto rs seem to  be present w h ich  were dea lt 
w ith  in  the  one case in  w h ich , so fa r  as I  know , 
any d e fin itio n  in  E ng lish  la w  has been g iven  to  the 
Word “  w a r,”  i f  one needs to  give a d e fin itio n  o f 
th a t. T h a t case is Driefontein Consolidated Gold 
Mines Lim ited  v . Janson (83 L .  T . Rep. 79 ; (1900)
2 Q. B . D iv . 33). M athew , J ., qu o ting  w ith  
approva l fro m  H a ll on In te rn a tio n a l La w , said :
“  W h a t is a state o f w a r is w e ll described in  H a ll on 
In te rn a tio n a l L a w , 4 th  e d it., p. 63 : ‘ W hen d iffe r
ences between States reach a p o in t a t w h ich  b o th  
Parties reso rt to  force, o r one o f them  does acts o f 
violence, w h ich  th e  o ther chooses to  look upon as a 
breach o f th e  peace, th e  re la tio n  o f w a r is set up, 
m w h ich  th e  com batants m ay use regu la ted violence 
against each o ther, u n t i l  one o f th e  tw o  has been 
b rough t to  accept such te rm s as h is enemy is 
W illing  to  g ra n t.’ ”

As I  understand th e  argum en t fo r  the  charterers 
bere, i t  is said th a t  in  spite o f the  acts o f  force 
and th e  acts o f v io lence w h ich  Japan has offered 
tow ards China, China had n o t chosen to  look upon

as a breach o f the  peace, b u t as the  um p ire  finds, 
th a t th e y  k ille d  m any thousands o f Chinese and 
the Chinese troops were operating, n o t in  hundreds 
0r thousands, b u t hundreds o f thousands, i t  w ou ld  
seem p e rfe c tly  clear th a t  C hina a t th is  tim e  was 
looking  upon i t  as a breach o f the  peace. I t  is 
d iff ic u lt indeed to  understand  how  an y  o rd in a ry  
Person cou ld  regard th is  sta te  o f  a ffa irs as o ther 
than  in v o lv in g  war.

The m ain  p o in t w h ich  S ir S ta ffo rd  Cripps has 
?rgued, and supported w ith  a w ea lth  o f a u th o r ity , 
m th is  : H e  says i t  is m y  d u ty  as a judge to  exercise 
Judicial cognisance on the  question as to  w hether 

n o t the  tw o  fore ign countries were a t  w ar, and 
th a t, i f  m y  own know ledge does n o t enable me to  
answer th a t  question, I  m ust a p p ly  to  th e  Crown 
[h rough  th e  approp ria te  M in is te r and ob ta in  
m fo rm a tio n  fro m  h im , and th a t  th a t  was w h a t 
V'us done in  th is  case is th a t  one o f th e  parties—• 
t  Understand the  charterers— applied to  the  Fore ign 
office and asked w hether, on th e  18th September,
, ,ar was in  progress. The answer received fro m  the  
'ore ign Office was th is  : “  W ith  reference to  you r 

^U u n u n ica tio n  o f the  8 th  September in q u ir in g  
whether H is  M a jes ty ’s G overnm ent recognise th a t 
here was an ou tbreak o f w a r in  w h ich  Japan is 
hvolved, e ithe r on o r before the  25 th  A ugust, o r I

a t the  date o f  th is  rep ly , I  am  d irected b y  M r. 
N ev ille  C ham berla in to  in fo rm  you  th a t  the  curren t 
s itu a tio n  in  China is inde te rm ina te  and anomalous, 
and H is  M ajesty ’s G overnm ent are n o t a t present 
prepared to  say th a t  in  th e ir  v ie w  a state o f w ar 
exists. A t  th e  same tim e , I  am  to  suggest th a t  the 
question o f th e  m eaning to  be a ttached to  th e  te rm  
‘ w a r ’ as used in  a ch a rte r-p a rty  m ay s im p ly  be 
one o f in te rp re tin g  the  re levan t clause, and th a t  
th e  a tt itu d e  o f  H is  M a jes ty ’s G overnm ent m ay n o t 
necessarily be conclusive on th e  question w hether 
a sta te  o f w ar exists w ith in  the  m eaning o f the 
te rm  ‘ w ar ’ as used in  p a rtic u la r documents o r 
s ta tu tes .”  I  have o n ly  to  say th is  : As, in  m y  
v iew , th e  question o f ju d ic ia l cognisance o f th is  
m a tte r  does n o t arise, I  re fra in  fro m  expressing 
any op in ion, te m p tin g  as i t  m ay be, on the  m ain  
question w h ich  S ir S ta ffo rd  Cripps has argued. 
I  th in k  i t  is m uch b e tte r th a t  I  should n o t express 
any v iew , a lthough  I  have form ed one, as to  w hether 
o r no t, the question being w he ther a sta te  o f w ar 
existed between tw o  fore ign countries, th a t  has to  
be p roved b y  evidence in  the  o rd in a ry  w ay, or, 
i f  th e  co u rt is precluded fro m  ta k in g  evidence, i t  
m us t app ly  to  th e  Secretary o f S tate to  enable the 
judge to  take  ju d ic ia l cognisance o f th a t  fact. I  
do n o t th in k  i t  is necessary to  say m ore about the 
le tte r, as I  ta ke  th a t  v iew , th a n  th is , th a t  I  am  fa r 
fro m  being o f op in ion  th a t  th is  le tte r  could be 
regarded as conclusive one w ay o r th e  o ther. The 
words are th a t  “  H is  M a jesty ’s G overnm ent are n o t 
a t present prepared to  say th a t  in  th e ir  v iew  a state 
o f w ar exists.”  I t  seems to  me also to  fo llow  from  
th a t  th a t  H is  M a jes ty ’s G overnm ent were not, 
a t the  tim e  o f the  le tte r, prepared to  say a state o f 
w a r d id  n o t exist. I  th in k  i t  m ere ly  says, “  a t 
th e  present m om ent H is  M a jesty ’s G overnm ent 
suspend judg m e n t on th e  fa c t.”

S ir S ta ffo rd  called a tte n tio n  to  passages in  m any 
cases w h ich  show how  inconvenien t i t  w ou ld  be i f  
courts to o k  one view  ©n such m atte rs  as th is  and 
the  E xecu tive  to o k  ano ther v iew , though  I  do n o t 
th in k  i t  has gone fu rth e r than  the  question o f 
boundaries o f States, or w hether a State is an 
independent sovereign State o r no t. W ith  regard 
to  th e  suggestion o f how inconvenien t i t  w ou ld  be 
i f  the  courts to o k  one v iew  and the  E xecu tive  to o k  
ano ther on the  subject, one is re lieved to  fin d  in  
the  second passage o f th is  le tte r  th a t  H is  M a jes ty ’s 
P rin c ip a l Secretary o f S tate fo r Fore ign  A ffa irs  
seems to  be o f op in ion  th a t  th e  w ord  “  w ar ”  in  
the  ch a rte r-p a rty  m ay v e ry  lik e ly  be given a 
d iffe ren t in te rp re ta tio n  in  constru ing  th a t  document 
th a n  i t  m ig h t be in  some pub lic  docum ent or s ta tu te .

I t  seems to  me w h a t I  have to  determ ine is w h a t 
th e  parties m eant b y  th is  clause. I  th in k  th e y  
were using th e  w ord  “  w a r ”  in  th is  clause, and 
m ust be taken  as in tend ing  i t  to  be construed as 
w ar in  the  sense in  w h ich  an o rd in a ry  comm ercial 
m an w ou ld  use i t ,  i f  one m ay  p u t i t ,  as the  capta in  
o f a tra m p  steamer w ou ld  in te rp re t i t .  I  have n o t 
a d oub t th a t  a capta in  o f a tra m p  steamer a rr iv in g  
a t Shanghai and find ing  the  state o f th ings described 
b y  the  um pire  w ou ld  have had no d iff ic u lty  in  
recognising th a t  a sta te  o f w a r existed. I  do n o t 
th in k  the  parties in  a case o f th is  so rt are going 
in to  th e  niceties o f in te rn a tio n a l law . There is 
a lways a te m p ta tio n  in  these cases to  tu rn  to  the 
words o f great in te rn a tio n a l ju r is ts , such as G rotius 
and H a ll,  and others, who w ro te  some centuries ago, 
when m odern conditions d id  n o t p reva il, though  
w hether the  state o f c iv ilisa tio n  w h ich  then  p re 
va iled  was the  same as the  state o f c iv ilisa tio n  
w h ich  p reva ils now w ith  regard to  the  methods o f 
w arfare  is n o t fo r me to  enter in to . A t  any ra te , 
th ings were done in  those tim es more fo rm a lly .
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In  these days there  were declarations w h ich  now 
one knows fro m  recent examples in  th is  cen tu ry  
are o ften  o m itted . In  m y  op in ion , th e  parties 
m eant in  th is  ch a rte r-p a rty  th a t  i f  there  was a 
state o f con flic t going on— n o t a revo lu tio n  o r a 
c iv il con flic t— i f  a sta te  o f a ffa irs  broke o u t in  
w h ich  there  was arm ed co n flic t between com peting 
nations o f w h ich  Japan was one, th a t  w ou ld  ju s t ify  
the  b reak ing -o ff o f th e  con trac t. I t  is n o t to  be 
expected th a t  business men can concern themselves 
w ith  th e  e x tra o rd in a ry  nice d is tinc tions w h ich  are 
d raw n b y  great in te rn a tio n a l lawyers between 
reprisals, arm ed in te rve n tio n , peaceful penetra tion 
and w ar— defin itions w h ich  have p rob a b ly  fa r  less 
im portance  nowadays th a n  th e y  m ay have had 
years ago. N o  such th ings as arm ed in te rve n tio n , 
w ith o u t p roducing  a state o f w ar and also a pacific 
b lockade, w h ich  we know  has been m uch discussed 
b y  the  te x t  w rite rs , can ever take  place except 
between tw o  States, one o f w h ich  is fa r  too  in fe rio r 
and weak to  resist.

I  desire to  say th a t  I  decide th is  case exa c tly  on 
the  same grounds, and app ly ing  th e  same rules o f 
construc tion  as P ick fo rd , J . (as he then  was) d id  
in  the  C ourt o f Appeal in  the  case o f Republic of 
Boliv ia  v . Indem nity M utua l M arine Assurance 
Company Lim ited  (100 L . T . Rep. 503 ; (1909) 1 
K . B . 785). In  th a t  case the  cou rt had to  construe 
w h a t the  w o rd  “ p ir a c y ”  m eant, o r “ p ira tes .”  
The co u rt said yo u  are n o t to  go in to  niceties or 
refinem ents o f w rite rs  on in te rn a tio n a l law , you  
are to  look a t i t  in  th e  b road  sense or th e  coarser 
sense, w h ich  is one expression used, and fin d  
w hether com m ercial men, using th a t  expression 
in  a com m ercial docum ent, w ou ld  mean or w ou ld  
visualise a sta te  o f a ffa irs  w h ich  was there  found  
to  ex is t— I  app ly , i f  I  m ay  so p u t i t ,  the  coarser 
m eaning to  the w ord  “  w a r.”  I f  I  had to  g ive a 
complete d e fin itio n  o f th e  w ord  “  w a r ”  I  do n o t 
th in k  i t  w ou ld  be necessary to  go fu rth e r than  
Professor H a ll d id  in  the  passage w h ich  I  read a t 
the  beg inning o f m y  judgm en t.

On the  facts found  b y  the  um pire , I  am qu ite  
satisfied th a t  he was w e ll ju s tif ie d  in  com ing to  the  
conclusion th a t,  fo r  th e  purpose o f constru ing th is  
docum ent between the  parties, a w ar had broken 
o u t in  w h ich  Japan was invo lved . Therefore I  
upho ld  the  aw ard o f the  um pire  and the  respondents 
w il l  have th e  costs o f th is  argum ent.

W illin k .— I  believe sometimes the  fo rm a l order 
is th e  costs o f th e  se tting-dow n shall be paid.

Goddard, J.— Yes. There are tw o  special cases 
before me. I  take  i t  th e  second case w il l  fo llow  
the f irs t  ?

C. T. M ille r.— I f  y o u r Lo rdsh ip  pleases. Y o u r 
Lo rdsh ip  w i l l  make the  same order in  the  n ex t
case ?

Goddard, J.— Yes. Award affirmed.
S ir W ilfrid  Greene, M .R .— We need no t troub le  

you , M r. W ill in k . In  m y  op in ion , th is  is a 
clear case, and the  judg m e n t o f th e  learned judge 
was m an ifes tly  r ig h t. The m ain  a rgum ent addressed 
to  us b y  S ir S ta ffo rd  Cripps, on beha lf o f the 
appellants, was, i f  I  r ig h t ly  appreciated it ,  o f th is  
na ture . H e said th a t  in  a ll m atte rs  o f S tate i t  is a 
ru le  o f law  in  th is  co u n try  th a t  the  decision, or 
sta tem ent, o f th e  E xecu tive  G overnm ent as to  a 
p a rtic u la r state o f facts is n o t m ere ly  conclusive, 
b u t essential, and as the  basis o f th a t  ru le  he asserted 
th a t i t  was undesirable th a t  the  courts should 
come to  a decision w ith  regard to  m atte rs  o f State 
in  w h ich  th is  c o u n try  is, o r m ig h t be, concerned 
w h ich  m ig h t embarrass the  E xecu tive . I  do no t 
m yse lf fin d  the  fear o f th e  embarrassment o f the

E xecu tive  a v e ry  a ttra c tiv e  basis upon w h ich  to  
b u ild  a ru le  o f E ng lish  law , and in  th e  present case 
the  a rgum ent presents a certa in  a ir  o f  u n re a lity  : 
F o r we f in d  th a t  th e  E xecu tive , when appealed to  
fo r a s ta tem ent w ith  regard to  th e  pos ition  a t the 
re levan t date as between China and Japan, in 
form ed the  in q u ire r “  th a t  th e  cu rre n t s itu a tio n  in  
China is inde te rm ina te  and anomalous and H is  
M a jes ty ’s G overnm ent are n o t a t present prepared 
to  say th a t  in  th e ir  v iew  a state o f w a r exists.”  
B u t the  Fore ign Office le tte r  w en t on to  suggest 
“  th a t  th e  question o f th e  m eaning to  be a ttached 
to  th e  te rm  ‘ w ar ’ as used in  a ch a rte r-p a rty  m ay 
s im p ly  be one o f in te rp re tin g  the  re levan t clause, 
and th a t  the  a tt itu d e  o f H is  M a je s ty ^  G overnm ent 
m ay n o t necessarily be conclusive on the  question 
w hether a state o f w ar exists w ith in  the  meaning 
o f the  te rm  ‘ w ar ’ as used in  p a rtic u la r documents 
o r s ta tu tes .”  The w r ite r  o f th a t  le tte r, w r itte n  w ith  
the  a u th o r ity  o f the  P rim e M in is te r as appears 
upon its  face, does n o t appear to  have  realised the 
supposed un fo rtu n a te  results, embarrassing to  the 
E xecu tive , w h ich  m ig h t occur i f  the  de term ina tion  
o f such a question as the  present were to  be under
taken  b y  the  courts ; and i f  S ir S ta ffo rd  C ripps’s 
argum ent be r ig h t, i t  w ou ld  appear th a t  the  Execu
t iv e  is in  need o f being p ro tected  against itse lf. 
H ow ever, the  p ropos ition  w h ich  S ir S ta ffo rd  
Cripps contended fo r is one w h ich  on p rinc ip le  1 
fin d  qu ite  unacceptable, and fo r  w h ich  I  can find  
no so rt o f a u th o r ity . H e  referred to  a large num ber 
o f cases, qu ite  p rope rly , in  w h ich  the  question ot 
ju d ic ia l notice b y  th e  courts o f th is  co u n try  of 
ce rta in  m atte rs  o f S tate, w hether m un ic ipa l or 
fore ign, is considered. I t  is p e rfe c tly  m anifest, 
to  take  a sim ple case, th a t  i f  in  any p a rticu la r 
lit ig a tio n  a question arises w he ther o r n o t th is  
co u n try  is a t w ar w ith  ano ther cou n try , th a t  is a 
m a tte r  o f w h ich  the  courts o f th is  co u n try  w ill 
take  ju d ic ia l notice, and i f  th e  courts fin d  them 
selves unable fro m  th e ir  own knowledge to  take th a t 
notice, th e  source o f in fo rm a tio n  to  w h ich  they 
m ust address themselves is one, and one only, 
nam ely, the  E xecu tive  G overnm ent whose func tion  
i t  is to  m ake w ar, o r n o t to  make w ar, and whose 
decision as to  w he ther a sta te  o f w a r exists o r not 
concludes the  m a tte r. T h a t is one example, and 
th a t  was w h a t to o k  place in  Janson v . Driefontein 
Consolidated Gold M ines L im ited  (87 L .  T . Rep. 372, 
(1902) A . C. 484) upon w h ich  S ir S ta ffo rd  Cripps 
relied. T h a t a u th o r ity  seems to  me to  have no th ing  
a t a ll to  do w ith  the  present case, no r does i t  come 
anywhere near lay ing  down a p ropos ition  o f the 
k in d  asserted b y  S ir S ta ffo rd . O the r cases 0 
w h ich  he referred, w h ich  I  do n o t propose to  discuss 
in  de ta il, were fa m ilia r  cases, such as those where 
the  q u e s tio n s  as to  th e  status o f a fore ign sovereign 
depending upon his recogn ition  as such b y  the 
G overnm ent o f th is  coun try . I f  a l it ig a n t in  these 
courts claim s th a t  he is n o t subject to  the  ju r is 
d ic tio n  o f these courts  because he is a foreign 
sovereign, the  answer to  the  question w hether he 
is a fo re ign  sovereign o r n o t depends upon m 
recogn ition  as such by th e  G overnm ent o f th is 
cou n try . I t  is a m a tte r  o f w h ich  th e  courts taK 
ju d ic ia l notice, assisted in  case o f necessity b y  t  
answer o f the  G overnm ent itse lf, w h ich  is the on 
w ay o f b ring in g  th a t  m a tte r to  th e  m in d  t  e 
cou rt. Cases o f th a t  k in d  appear to  me to  ha 
no th ing  to  do w ith  the  present case a t a ll. ”  
are n o t concerned here w ith  th e  question w hetn  . 
H is  M a jesty ’s G overnm ent recognises a state 
w ar as ex is ting  between China and Japan. I f  t  
were th e  question w h ich  had to  be decided, 
courts w ou ld  be bound to  take  ju d ic ia l notice ot 
fa c t o f such recogn ition , and i f  th e  courts we
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unable to  answer th a t  question, th e y  w ou ld  ascer
ta in  fro m  the  approp ria te  departm ent o f G overn
m ent w hether or n o t H is  M a jes ty ’s G overnm ent had 
recognised the  existence o f th a t  sta te  o f war. 
T h a t is n o t the  question w ith  w h ich  we are con
cerned. W e are concerned, and concerned on ly, 
w ith  the question w hether, upon th e  tru e  construc
t io n  o f a p a rtic u la r  p riva te  docum ent, the  owners 
were e n tit le d  to  cancel the  ch a rte r-p a rty , w h ich 
th e y  are o n ly  e n title d  to  do i f  w a r breaks ou t 
in vo lv in g  Japan. I t  is, in  m y  judgm en t, im possible 
to  assert th a t,  w ith in  th e  m eaning o f th a t  clause, 
the  words “  i f  w a r breaks o u t ”  mean “  i f  w a r is 
recognised to  have broken o u t b y  H is  M a jes ty ’s 
G overnm ent.”  W a r m ay b reak o u t w ith o u t H is  
M ajesty ’s G overnm ent recognising i t .  I f  H 's  M a jesty ’s 
G overnm ent had recognised th a t  w a r had broken 
ou t, i t  m ay be— and I  say no more— th a t  a s ta te 
m ent to  th a t  effect by H is  M a jes ty ’s G overnm ent 
w ou ld  be a m a tte r  w h ich, even when dealing w ith  a 
docum ent o f  th is  k in d , the  co u rt w ou ld  be bound to  
accept. I t  is n o t necessary to  decide th a t  question 
one w ay o r th e  o ther, because th a t  is n o t the  
question w ith  w h ich  we have to  deal. There is one 
case w h ich  S ir S ta ffo rd  Cripps re lied  upon w h ich  
I  th in k  perhaps I  should ju s t m ention . I t  is a 
case in  1803 reported  in  vo l. 4 Espinasse, p. 266, 
and I  w il l assume fo r the present purposes th a t  the 
rep o rt is an accurate one. I t  is the  case o f Thelluson 
v. Cosling. There the  question th a t  arose was 
w hether o r n o t w a r had been declared b y  Spain 
against France on a p a rtic u la r  date. The  evidence 
on th a t  m a tte r  consisted o f a docum ent. The 
docum ent was a declara tion b y  the  Spanish G overn
m ent to  the  effect th a t  w ar was declared b y  Spain 
against France on th e  23rd M arch. T h a t docum ent 
had been tra n s m itte d  b y  the  B r it is h  Am bassador in  
M ad rid  to  the  Secretary o f S tate in  th is  coun try , 
and i t  was produced in  cou rt. S ir S ta ffo rd  Cripps 
says th a t  th is  shows th a t  the  p roper m ethod  o f 
P roving a decla ra tion  o f w a r is b y  th e  p roduc tion  
° f  a s ta tem ent b y  th e  Secretary o f S tate, and th a t 
th a t is th e  on ly  m ethod  o f do ing i t .  As I  say, 
I  assume th a t  th e  case is accura te ly  and su ffi
c ie n tly  reported, and i t  seems to  me to  p rove  the  
exa c t opposite. F irs t  o f a ll the  docum ent produced 
Was n o t a decla ra tion  b y  H is  M a jes ty ’s G overn
m ent— i t  was a decla ra tion  b y  the  Spanish G overn
m ent re la tin g  to  th e  sta te  o f  a ffa irs between its e lf 
and France. The custody fro m  w h ich  i t  was p ro 
duced was th e  B r it is h  Fore ign Office, fo r  th e  ve ry  
simple reason th a t  i t  had been com m unicated to  
fhe Fore ign Office b y  th e  B r it is h  Am bassador in  
M adrid . T h a t does n o t m ake i t  a s ta tem ent b y  the 
B r it is h  G overnm ent, no r was i t  tendered as such. 
R  was produced as being exa c tly  V h a t  i t  was, a 
statem ent b y  th e  Spanish G overnm ent as to  the 
existence, o r non-existence, o f a sta te  o f w ar 
between Spain and France. I t  was accepted 
by L o rd  E llenborough as evidence, n o t on the  
ground th a t  i t  was th e  on ly  evidence, b u t on the 
ground th a t  i t  was p roper evidence to  prove th a t  
P a rticu la r m a tte r  o f fa c t as to  th e  date when w ar 
was declared between Spain and France. So 
Understood, the  case is a p e rfe c tly  sim ple one, and 
*f is as fa r  as any case cou ld  be, w ith  respect to  the  
argum ent o f S ir S ta ffo rd  Cripps, fro m  establish ing 
H16 p ropos ition  in  support o f w h ich  he c ited  i t .  
I or these reasons, in  a d d itio n  to  those g iven  b y  the 
earned judge, I  am  o f the  op in ion  th a t  th e  f irs t 

Point p u t fo rw a rd  b y  S ir S ta ffo rd  C ripps is one 
'vh ich  has no ju s tif ica tio n .

H is  second p o in t was th is . H e said, w ith  regard 
m the phrase “  i f  w a r breaks o u t in vo lv in g  Japan ,”  
ba t the  w ord  “  w ar ”  has n o t a loose o r popu lar 

meaning b u t a techn ica l m eaning, and th a t  technical

m eaning, he said, is to  be found  in  the  princ ip les o f 
in te rn a tio n a l law . W here those p rinc ip les o f 
in te rn a tio n a l law  fo r  th is  purpose are to  be found, 
I  m ust confess th a t  I  rem ain  in  complete doubt, 
since the  on ly  source o f those princ ip les suggested 
to  us was the  w ritin g s  o f va rious w rite rs  on in te r 
na tio na l law . I t  is to  be observed, as indeed i t  
was to  be expected, th a t  those w rite rs  do n o t speak 
w ith  one voice, and i t  is possible to  e x tra c t fro m  
th e ir  pages de fin itions o f “  w a r ”  w h ich  n o t on ly  
d iffe r fro m  one another, b u t w h ich  a r^ inconsistent 
w ith  one ano ther in  im p o rta n t respects. I  asked 
fo r  any a u th o r ity  in  w h ich , fo r  the  purpose o f the 
m un ic ipa l law  o f th is  cou n try , “  w ar ”  is in  any 
w ay  defined. N o  such a u th o r ity  could be suggested. 
The  nearest a u th o r ity  fo r th a t  purpose w h ich  has 
been furn ished is the  observation o f M athew, J . 
in  w h ich  he cites, w ith  approva l, the  passage from  
H a ll re ferred to  in  the  judg m e n t o f the  learned 
judge. B u t to  say th a t  E ng lish  law  recognises some 
techn ica l and ascertainable descrip tion o f w h a t is 
m eant b y  “  w a r ”  appears to  me to  be a qu ite  
im possible p roposition . I f  the  E ng lish  courts had 
endeavoured in  ancient days to  la y  down such a 
de fin itio n , no d oub t one o f th e  th ings w h ich  in  those 
days th e y  w ou ld  have regarded as essential to  
“  w a r ”  was a decla ra tion  o f w ar. N obody w ould  
have th e  te m e rity  to  suggest in  these days th a t  
w ar cannot ex is t w ith o u t a declara tion o f war. 
S im ila r ly , th e  recent events in  the  w o rld  have 
in troduced  new m ethods and a new technique 
w ith  regard to  w h ich  I  conceive th a t  w rite rs  on 
in te rn a tio n a l law  w il l  d ispute  fo r m any years to  
come. I  do n o t propose to  be the  f irs t to  la y  down 
a d e fin itio n  o f “  w ar ”  in  a so-called techn ica l sense.

S ir S ta ffo rd  Cripps said th a t  w hatever else “  w ar ”  
m ay mean, an essential element in  i t  is animus 
belligerendi on the  p a rt o f b o th , o r a t least one, o f 
the  com batants. W h a t precisely “  animus belliger
endi ”  means is again a m a tte r  o f great obscu rity . 
In  fac t, to  define “  w a r ”  as a th in g  fo r  w h ich  i t  is 
requ is ite  to  have animus belligerendi is com ing 
ve ry  near defin ing  th e  th in g  b y  itse lf. I  m ust 
confess th a t  a t th e  end o f the  argum ent, and w ith  
th e  v e ry  sk illed  assistance th a t  we have had, I  am 
s t i l l  as d o u b tfu l as to  th e  m eaning o f “  animus 
belligerendi ”  as I  was before the  a rgum ent began.

There is one m a tte r  upon w h ich  S ir S ta fford  
Cripps was qu ite  precise, and th a t  was th is , th a t 
there  cannot be an animus belligerendi where 
d ip lo m a tic  re la tions between tw o  countries are s t ill 
preserved, and he po in ted  ou t in  th e  present case 
th a t  the  d ip lo m a tic  re la tions between China and 
Japan had no t, a t th e  re levan t date, been severed, 
and he says th a t  i t  is im possible, as a m a tte r  o f 
E ng lish  m un ic ipa l law , fo r  w a r to  ex is t between 
tw o  countries who have n o t severed diplomatic- 
re lations w ith  one another. Therefore, he said, 
the  fin d in g  o f th e  a rb itra to r  could n o t stand, 
because, hav ing  found  th a t  d ip lom a tic  re lations 
had n o t been severed, he was bound, as a m a tte r 
o f law , as a resu lt o f th a t  find ing , to  fin d  th a t  w ar 
had n o t b roken ou t. There again I  can fin d  no 
ju s tif ic a tio n  fo r so extrem e a v iew . There m ay 
be v e ry  good reasons, and no doubt there  are ve ry  
good reasons, w h y  the  parties  engaged in  these 
present operations have n o t recalled th e ir  respective 
ambassadors. B u t th a t  circum stance appears to  
me to  am ount to  no th ing  m ore than  one element to  
be taken  in to  consideration in  answering the 
question. I  cannot fin d  th a t  i t  is a conclusive 
element a t a ll. I t  is one element, and no d o u b t an 
im p o rta n t element— in  some cases even a decisive 
element— b u t in  th e  present case i t  appears to  me 
th a t  i t  was an element o f no p a rtic u la r im portance. 
I f  m y  v iew  is r ig h t,  th a t  th e  fa c t th a t  d ip lo m a tic
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re lations had n o t been severed d id  n o t compel th e  
a rb itra to r  to  fin d  th a t  no w ar had broken  ou t, 
then  th e  m a tte r  becomes a question o f fac t, and 
the  a rb itra to r  has found  as a fac t, in  so fa r  as i t  is a 
m a tte r o f fac t, th a t  the  animus belligerendi existed. 
S ir S ta ffo rd  Cripps called ou r a tte n tio n  to  various 
statem ents, va rious find ings, in  th e  ve ry  clear 
s ta tem ent made b y  the  a rb itra to r, w h ich  he 
suggested showed th a t, v iew ing  th is  question as a 
m a tte r o f fac t, there  was rea lly  no evidence upon 
w h ich  th e  a rb itra to r  cou ld  fin d  th a t  an animus 
belligerendi existed. The m atte rs  upon w h ich  he 
p a rt ic u la r ly  re lied  were statem ents, in  some cases 
b y  the  Japanese, and in  some cases b y  the  Chinese, 
commanders in  th e  fie ld  in  various places in  China, 
and in  some cases b y  members o f th e  E xecu tive  
G overnm ent o f one co u n try  or the  o ther. N o  doubt 
the  a u th o r ita tiv e  statem ents o f a G overnm ent 
concerned in  such a m a tte r as th is  are m atte rs  o f 
im portance  to  w h ich  a tte n tio n  m ust be pa id  ; b u t 
acts ve ry  o ften  speak more t r u ly  th a n  words, and i t  
was p e rfe c tly  open to  th e  a rb itra to r  on th e  facts 
as found  b y  h im  as to  th e  sta te  o f a ffa irs  w h ich  
preceded th e  re levan t date and was then  in  exis
tence, to  fin d  th a t  w ar had broken  ou t, n o tw ith 
stand ing  th a t  on ce rta in  occasions certa in  ind iv idua ls  
had a pparen tly  repud ia ted  the  idea th a t  there  
was a w ar. Speaking fo r  m yself, I  f in d  m yse lf 
happy  to  be able to  a vo id  com ing to  a conclusion 
on th is  m a tte r w h ich  w ou ld  v io la te  a ll one’s feelings 
o f comm on sense. To  say th a t  the  fin d in g  o f 
fa c t o f the  a rb itra to r  is one upon w h ich  there  was no 
evidence, seems to  me to  f ly  in  the  face o f the 
m an ifes t rea lities o f th e  pos ition .

I  am unable to  accept th e  suggestion th a t  there  
is an y  techn ica l m eaning o f the  w o rd  “  w a r ”  fo r  
the  purpose o f th e  construc tion  o f th is  clause. X 
repeat th a t  i f  the re  is such a techn ica l meaning, I  
do n o t know  where i t  is to  be found, and, as I  
have said, I  do n o t propose to  a tte m p t to  define i t .  
B u t even i f  there  be some such techn ica l meaning, 
i t  seems to  me th a t,  fo r  the  reasons w h ich  X have 
given, the  fin d in g  o f fa c t o f the  a rb itra to r  is 
unassailable, and I  can fin d  no trace  on th e  face o f 
his aw ard th a t  he has m isd irected  h im se lf in  law . 
T ha t, I  th in k ,  re a lly  concludes th e  m a tte r. B u t 
I  m us t n o t be taken  as in  any sense disagreeing 
w ith  the  fu rth e r v iew  expressed b y  th e  learned judge, 
th a t  in  the  p a rtic u la r  con tex t in  w h ich  the  word 
“  w ar ”  is found  in  th is  cha rte r-p a rty , th a t  w ord  
m ust be construed, hav ing  regard to  th e  general 
te n o r and purpose o f the  docum ent, in  w h a t m ay 
be called a common-sense w ay. I f  one had asked 
th e  owners o f  th is  vessel on th e  re levan t date, i f  
th is  ch a rte r-p a rty  had never existed, o r i f  one had 
asked any shipowner w h a t he th o u g h t about the  
then  present pos ition  between China and Japan, 
as to  w hether o r n o t a w ar existed, I  cannot im agine 
any com m ercia l person w ith  any com m on sense 
answering th a t  question in  any o ther w a y  th a n  
th a t  in  w h ich  th e  a rb itra to r  has answered i t .  
M acK innon, L .J . suggests th a t  even the  m ost 
revered names in  in te rn a tio n a l law , such as 
Bynkershoek o r G rotius, w ou ld  have answered 
th a t  question in  one w ay, and one w a y  on ly . 
C e rta in ly  one m odern a u th o r ity , Professor W est- 
lake, answered i t ,  because he defines “  w a r ”  
as “  th e  sta te  o r co n d itio n  o f G overnm ents con
tend ing  by force,”  a d e fin itio n  w h ich  accords w ith  
common sense as fa r  as i t  goes. I t  seems to  me th a t  
to  suggest th a t  w ith in  th e  meaning o f th is  charter- 
p a rty  w ar had n o t broken o u t in v o lv in g  Japan on 
the re levan t date is to  a ttr ib u te  to  the  parties to  i t  
a desire to  im p o r t in to  th e ir  con tra c t some obscure 
and unce rta in  techn ica lities  o f in te rn a tio n a l law  
ra the r th a n  the  com m on sense o f  business men.

Kaisha v .  Belships Co. Ltd. [K.B. Div.

I  have g iven  these reasons in  m y  own words 
o u t o f  respect to  th e  argum ent p u t before us. I  
m ig h t have been con ten t to  say, as I  do say, th a t  I  
agree w ith  th e  reasoning, and w ith  the  conclusion, 
o f  G oddard, J ., as he then  was, and the  appeal 
m ust be dism issed w ith  costs.

MacKinnon, L.J.— I  agree. I  am  content to  
say th a t  I  agree w ith  th e  reasoning o f G oddard, J . 
a n il th e  learned M aster o f  th e  R o lls .

Finlay, L.J.— -I also agree.
W illin k .— The appeal w i l l  be dism issed w ith  

costs, m y  L o rd  ?

S ir W ilfrid  Greene, M.R.— Yes.
S ir Stafford Cripps .-— W ou ld  you r Lordsh ips 

g ran t leave to  appeal to  th e  House o f Lords ?

S ir W ilfrid  Greene, MJR.— No.
S ir Stafford Cripps.— I t  is a ve ry  im p o rta n t 

m a tte r to  get a d e fin itio n  o f w h a t “  War ”  is fo r  th is  
purpose.

S ir W ilfrid  Greene, M . R 'This case invo lves 
the cons truc tion  o f a p a rtic u la r  docum ent. Y o u  
w il l  rem em ber the  words I  used a t  th e  beginning 
o f  m y  judg m e n t w ith  w h ich  I  th in k  th e  whole 
cou rt agrees. Y o u  m u s t go to  th e  House o f Lords 
and persuade them  th a t  i t  is a p roper case in  w h ich  
leave should be g iven. Appeal dismissed.

S olic ito rs  fo r  th e  appellants, Thomas Cooper 
und Co.

S olic ito rs  fo r  th e  respondents, Allen Pratt and 
Geldard, C a rd iff.

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .

Wednesday, M a rch  8, 1939.

(Before Branson, J.)

K aw asaki K isen K abushiki K aisha v. Belships 
C om pany L im ite d , Skibakselskap, (a)

C harter-party— Construction— Im p lie d  term  
R igh t to cancel on outbreak o f w ar— R igh t to be 
exercised w ith in  reasonable tim e— P u rp o rte d  
cancellation seven months after commencement 
o f w ar.

A n  op tion to cancel a charter-party in  the event 
o f certain States therein named becoming 
engaged in  w ar m ust be exercised w ith in  a 
reasonable tim e after the commencement of 
the w ar.

Appeal b y  special case fro m  th e  aw ard  o f an 
um p ire  on th e  cons truc tion  o f a ch a rte r-p a rty - 
The ch a rte r-p a rty , w h ich  was a tim e  ch a rte r made 
on th e  23rd  A p r il,  1937, p rov ided , b y  clause 30, as 
fo llows : “  In  case Japan, N o rw a y , China, the
U.S.A ., o r any o f th e  g rea t European Powers 
shall become engaged in  w a r w ith  any o th e r o f those 
countries, the  owners and (or) charterers have th® 
op tion  o f cancelling the  c h a rte r-p a rty .”  Tb  
um pire  found  as a fa c t th a t  the  w a r between Japan 
and China began in  September, 1937, and wa

(o) Reported by V. R. Aronson, Esq, Bamater-at-LaW -
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s t i l l  con tinu ing . On th e  2nd A p r il,  1938, the 
charterers, acting  in  p u rp o rted  pursuance o f clause 
30, gave notice  cancelling the  ch a rte r-p a rty . The 
question in  d ispute  was w hether th e y  were e n title d  
to  do so. The um p ire  he ld  th a t  th e  r ig h t  to  cancel 
m ust be exercised w ith in  a reasonable tim e  o f the 
ou tbreak o f w ar, and th a t  i t  had  n o t been so 
exercised. The charterers appealed, and contended 
th a t  the  r ig h t to  cancel m ig h t be exercised a t any 
tim e  du ring  th e  continuance o f th e  w ar. The 
owners contended th a t  i t  m ust be exercised w ith in  
a reasonable tim e  o f the  r ig h t arising.

Pauli, K .C . and P. Devlin  fo r  the  appellants.
S ir Robert Aske, K .C . and C yril M ille r  fo r  the 

respondents.

Branson, J.— The facts o f  th is  case m ay be 
qu ite  sh o rtly  sta ted from  the  special case. There 
was a tim e  cha rte r, dated th e  23rd A p r il,  1937, 
under w h ich  th e  owners chartered th e  Belpareil 
to  the  charterers fo r  eighteen m onths fro m  the 
tim e  o f de live ry , and th e  charterers had, b y  the 
term s o f th e  ch a rte r-p a rty , an op tion  to  ex tend  the 
period, w h ich  op tion  th e y  exercised on the  14th 
J u ly , 1937. Clause 30 o f th e  ch a rte r-p a rty  con
ta ined  a paragraph w h ich  reads as fo llow s : “ In  
case Japan, N o rw ay, China, U .S .A ., o r an y  o f the 
g rea t European Powers should become engaged in  
w ar w ith  any o ther o f these countries owners and 
(or) charterers have the  op tion  o f cancelling charte r- 
p a rty .”

The Belpareil entered upon her service on the  
21st J u ly , 1937, and, a fte r a certa in  am oun t o f 
correspondence, the  charterers’ London  agents, 
on th e  2nd A p r il,  1938, p u rp o rted  to  cancel the 
charte r under clause 30. The owners to o k  up the 
pos ition  th a t  the  charterers’ op tion  to  cancel the 
cha rte r had exp ired  because i t  had n o t been 
exercised w ith in  a reasonable tim e , and th e  question 
a t issue in  th e  a rb itra tio n  was w hether o r no t, on 
the  2nd A p r il,  1938, the  charterers were e n title d  
to  cancel the  cha rte r-p a rty .

The a rb itra to r  has found  th a t  on the  8 th  J u ly , 
1937, there  occurred th e  f irs t o f a series o f incidents 
in vo lv in g  f ig h tin g  between Chinese and Japanese 
detachments. W ith in  a sho rt t im e  th e  con flic t 
between China and Japan developed in to  a cam paign 
o f a m a jo r character. So fa r  as events up to  the 
n iidd le  o f September are concerned, th e  parties 
agreed th a t  th e  s ta tem ent o f facts w h ich  is annexed 
to  th e  a rb itra to r ’s aw ard is accurate. As to  events 
between September, 1937, and the  2nd A p r il,  1938, 
i t  was fu r th e r  agreed between th e  parties th a t  no 
n ia te ria l a lte ra tio n  had taken  place, except th a t  the 
Chinese Am bassador le f t  Japan on the  28th 
January , 1938. Then the  a rb itra to r  goes on to  
bnd as fo llow s : “  On th e  16 th  January , 1938, the  
Japanese G overnm ent declared th a t  i t  w ou ld  
thence fo rth  cease to  have any dealings w ith  the 
Chinese N a tio n a l G overnm ent, and acted accord
in g ly  up to  th e  2nd A p r il,  1938. U p  to  the  4 th  
"Jay, 1 9 3 8 , M . T an i, w ho holds the  ra n k  o f a 
M in is ter, was resident in  Shanghai, and was 
described b y  th e  Japanese G overnm ent as being 
ln  charge o f the  Japanese Em bassy in  China. U p  
to  the  20 th  M ay, 1938, there  had been no fo rm a l 
severance o f d ip lo m a tic  re la tionsh ip  between China 
a®d Japan.”

In  those circumstances th e  so lic ito rs  fo r  the  
owners in q u ire d  o f  th e  F ore ign  Office as to  w h a t 
fbe pos ition  was, and  th e  answer is set o u t in  pa r. 9 

the  special case : “  The  s itu a tio n  in  C hina is 
jnde term ina te  and anomalous, and H is  M a jes ty ’s 
G overnm ent are n o t prepared to  say th a t  in  th e ir  
Vlew  a sta te  o f w a r exists. The m eaning to  be 
attached to  the  te rm  ‘ w ar ’ as used in  a given

docum ent m ay  s im p ly  be one o f  in te rp re tin g  the 
re levan t clause, and . . . th e  a tt itu d e  o f his 
M a jes ty ’s G overnm ent m ay  n o t necessarily be 
conclusive on th e  question w he ther a s ta te  o f w ar 
exists w ith in  th e  m eaning o f th e  te rm  ‘ w a r ’ as 
used in  p a rt ic u la r  documents o r s ta tu tes .”

The aw ard  states fu r th e r  as fo llow s : “ T h e  
charterers fu r th e r  re lied  on the  fa c t th a t  on the  
27 th  Jan u ary , 1938, the  aw ard  o f S ir R o b e rt Aske, 
K .C ., M .P ., in  a d ispu te  between th e  charterers 
and th e  B a n tham  Steamship Com pany L im ite d , 
was pub lished con ta in ing  a decision (sub ject to  
th e  op in ion  o f th e  cou rt) th a t  b y  th e  18th September, 
1937, there  was w ar between China and Japan in  
th e  sense in tended  b y  a clause conta ined in  th e  
ch a rte r-p a rty  under discussion in  th a t  case w h ich  
was s im ila r to  th a t  quoted in  par. 1.”  T h a t 
decision was upheld b y  G oddard, J . s it t in g  in  th is  
co u rt, and has now  been upheld  b y  the  C ourt o f 
Appea l. I  am  to ld  th a t  there  is s t i l l  a p o s s ib ility  
th a t  leave to  appeal to  th e  House o f Lo rds m ay  be 
ob ta ined , and th a t  th e  decision o f the  C ou rt o f 
A ppeal m ay be contested in  th e  House o f L o rds , 
in  w h ich  event th e  parties to  th is  proceeding desire 
to  reserve to  themselves th e  o p p o rtu n ity  o f fu rth e r 
discussion o f  th e  question w he ther o r n o t a w a r d id  
ex is t w ith in  the  m eaning o f th a t  w o rd  as used in  
th e  ch a rte r-p a rty  now under discussion. The 
a rb itra to r  found  as fo llow s in  par. 14 : “  In  so fa r  
as i t  is a question o f fa c t, I  f in d  th a t  b y  thfe beg inning 
o f September, 1987, China and Japan had become 
engaged in  a w a r and rem ained so engaged th ro u g h 
o u t th e  pe riod  up  to  th e  2nd  A p r il,  1938.”  H e  also 
finds as fo llow s in  par. 15 : “  The m il i ta ry  opera
tio n s  between China and Japan fro m  th e  beg inning 
o f September, 1937, to  the  2nd A p r il,  1938, consti
tu te d  a w ar in  the  o rd in a ry  and popu la r m eaning 
o f th a t  w ord  between China and Japan .”  M ore
over, he finds th a t  a reasonable tim e  fo r  th e  
exercise o f the  o p tio n  g iven  b y  th e  cancella tion 
clause elapsed before the  2nd A p r il,  1938, and, 
there fore , sub jec t to  the  decision o f th is  co u rt, he 
he ld  th a t  th e  charterers were n o t, on th e  2nd 
A p r il,  1938, e n tit le d  to  cancel the  ch a rte r-p a rty .

The con ten tion  before me is, f irs t  o f a ll, th a t, 
upon the  tru e  construc tion  o f th e  m ate ria l words 
in  clause 30, th e  parties have agreed th a t  i f  a t 
any tim e  there exists a sta te  o f w a r between any 
o f the  countries m entioned, so long as th a t  w ar 
continues, the  op tion  o f cancelling the  charte r 
also continues in  e ithe r the  owners o r the charterers. 
I  am  n o t able to  agree w ith  th a t  construc tion . I t  
seems to  me th a t, upon th e  construc tion  o f the 
m a te ria l words, th e  agreement is th a t  ( ta k in g  any 
tw o  o f th e  countries), should Japan and China 
become engaged in  w ar w ith  each o ther, an op tion  
im m ed ia te ly  arises fo r exercise b y  e ithe r the 
charte re r o r the  owners o f the  ship. Then i t  is said 
th a t,  unless one is to  im p o rt b y  im p lica tio n  some 
lim ita t io n  o f the  tim e  fo r  w h ich  th a t  op tion  is to  
run , o r w ith in  w h ich  th a t  o p tio n  m ay be exercised, 
th e  op tion  m ay continue so long as the  w ar con
tinues, and i t  is said, on th e  one hand, th a t  there 
m ust be im p lie d  in to  the  con trac t the  usual clause 
th a t  an a c t fo r  th e  doing o f w h ich  no tim e  is fixed  
has g o t to  be done w ith in  a reasonable tim e . Then 
M r. P a u li says th a t  th a t  is a ll ve ry  w e ll in  an 
o rd in a ry  case. N o  d oub t the  law  w il l  im p ly  a 
reasonable tim e  fo r  the  perform ance o f a con
tra c tu a l ob liga tion  i f  no tim e  is fixed , unless i t  
appears th a t  there  are reasons w h y  such an im p li
ca tion  should n o t be made.

The law  as to  im p ly in g  term s in  con tracts has so 
o ften  been sta ted th a t  i f  i t  were no t fo r  th e  fa c t 
th a t  one is a lways being pressed to  im p ly  th is , th a t, 
o r th e  o the r te rm  in  con tracts, I  should hesita te  to
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quote any a u th o r ity  upon the  m a tte r a t a ll. H o w 
ever, as i t  always seems to  me to  be m ost im p o rta n t 
th a t  the courts should absta in  fro m  im p ly in g  term s 
in to  contracts unless i t  is p e rfe c tly  p la in  th a t  the  
parties re a lly  in tended the  con tra c t to  have th a t 
te rm , X fo r t i fy  m yse lf b y  reading again a passage 
ou t o f the  ju d g m e n t o f S cru tton , L .J . in  Reigate 
v. Union Manufacturing Company (Ramsbottom) 
Lim ited  (118 L . T . Rep. 479, a t p . 483 ; (1918)
1 K . B . 592, a t p . 605) : “  The f irs t th in g  is to  see 
w h a t the  parties have expressed in  th e  con tra c t ; 
and then  an im p lie d  te rm  is n o t to  be added 
because th e  co u rt th in k s  i t  w ou ld  have been reason
able to  have inserted i t  in  a con trac t. A  te rm  can 
on ly  be im p lied  i f  i t  is necessary in  the  business 
sense to  give efficacy to  the  c o n tra c t ; th a t  is, i f  i t  
is such a te rm  th a t  i t  can con fiden tly  be said th a t  
i f  a t the  tim e  the  co n tra c t was being negotia ted 
someone had said to  th e  parties, ‘ W h a t w il l  happen 
in  such a case,’ th e y  w ou ld  b o th  have rep lied , * o f 
course, so and so w i l l  happen ; we d id  n o t troub le  
to  say t h a t ;  i t  is too  clear.’ Unless th e  co u rt comes 
to  some such conclusion as th a t,  i t  ough t n o t to  
im p ly  a te rm  w h ich  th e  parties themselves have 
n o t expressed.”  I f  I  m ay  respec tfu lly  say so, I  
am n o t o n ly  bound b y  th a t  s ta tem ent o f the 
p rinc ip le , b u t  I  also m ost h e a rtily  agree w ith  i t .  
Thus, the  question th a t  one has to  consider here 
is w hether o r no t, i f  the  p o in t had been Taised 
when these owners and these charterers were 
w r it in g  o u t th is  clause re la tin g  to  the  op tion , and 
one o f them  had asked, “  W ith in  w h a t period  is 
the  op tion  to  be exercised ? ”  i t  w ou ld  im m ed ia te ly  
have been agreed between the  parties  : “ O f course, 
i t  m us t be exercised w ith in  a reasonable tim e .”  
Unless one can come to  th e  conclusion th a t  th a t  
w ou ld  have happened, then  no d o u b t i t  is w rong  
to  im p o r t th e  te rm  th a t  th e  o p tio n  should be 
exercised w ith in  a reasonable tim e . How ever, 
hav ing  given as m uch w e igh t as possible to  the  
argum ents o f M r. P au li, I  have come to  th e  con
clusion th a t  th a t  is ju s t  w h a t the  parties w ou ld  
have done. M r. P a u li ve ry  ingen iously  tr ies  to  
argue th a t  th e y  w ou ld  have considered a ll the  
d ifficu ltie s  th a t  there  m ig h t have been, f ir s t  in  
ascerta in ing th a t  w ar had broken o u t, and then  in  
decid ing w hether i t  w ou ld  be to  the  advantage o f 
one o r th e  o ther o f them  to  g ive notice  o f cancel
la tio n  o f the  ch a rte r-p a rty . I  do n o t th in k  th a t 
th a t  is the  w ay in  w h ich  th e y  w ou ld  have approached 
the  m a tte r a t a ll. I t  seems to  me th a t  the  o rd in a ry  
ru le  th a t  one applies in  the  case o f a com m ercia l 
con tra c t where no tim e  is fixed  is app licab le  to  the  
present case, because w h a t th e  parties  w ou ld  have 
had to  decide, i f  and when a w ar b roke ou t, w ou ld  
have been w he ther o r no t, in  v ie w  o f th e  ou tbreak 
o f w ar, i t  was th e ir  desire to  go on w ith  th is  con
tra c t. As S ir R o b e rt Aske p u t i t ,  no d oub t w h a t is 
contem pla ted b y  people who are envisaging the  
ou tbreak o f w ar between great Powers is th a t  there 
w il l  im m ed ia te ly  be such a d is loca tion  o f business 
as to  m ake i t  r ig h t th a t  b o th  parties  to  a con trac t 
shall have a r ig h t  o f reconsidering th e ir  pos ition  
and de te rm in ing  w hether o r n o t in  th e  changed 
circumstances— th a t  is to  say, in  v ie w  o f the  
ou tbreak o f w ar— th e y  are prepared to  go on 
im p lem en ting  a con tra c t w h ich  was made in  peace 
tim e  and was in tended to  be operative  in  peace tim e.

T h is  con tra c t fa lls  w ith in  the  same p rinc ip le  as 
th a t  w h ich  is applied, as I  have said, to  com
m erc ia l contracts in  th e  o rd in a ry  w ay. The 
p rinc ip le  is s ta ted b y  F arw e ll, L .J . in  Moel Trypan 
Ship Company Lim ited  v . Andrew Weir and Co. 
(11 Asp. M ar. La w  Cas. 469 ; 103 L . T . R ep. 161; 
(1910) 2 K .  B . 844) : “  I f  th e  co n tra c t were s ile n t as 
to  th e  period  o f t im e  w ith in  w h ich  th e  op tion  m ust
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be exercised, then  I  th in k  i t  clear th a t  there  w ou ld  
be an im p lie d  te rm  th a t  the  op tion  should be 
exercised w ith in  a reasonable tim e  . . . and i f  
so, th is  w ou ld  be a question o f fa c t fo r  the  ju ry .
. . . T he y  w ou ld  be d irected  th a t  th e  charterers 
were e n tit le d  to  a reasonable tim e  in  w h ich  to  
ascertain th e  re levan t facts necessary to  enable 
them  to  make up th e ir  m inds.”  In  o ther words, 
th e  charterers and the  shipowners w ou ld  be en title d  
here to  a reasonable tim e  w ith in  w h ich  to  ascertain 
th a t  w ar had broken  ou t, and w ith in  w h ich  to  
consider and decide th e  question w hether o r not, 
seeing th a t  w ar had b roken ou t, th e y  th o u g h t i t  
was in  th e ir  in te rest to  con tinue  to  im p lem en t the 
con trac t. The question o f fa c t has been decided 
b y  the  a rb itra to r  aga inst the  charterers. H e has 
found th a t  a reasonable tim e  had exp ired  b y  the 
2nd A p r il,  1938, when the  charterers pu rp o rted  to  
g ive notice o f cance lla tion o f th e  cha rte r-p a rty , 
and he has consequently decided against them . 
T h is  appeal fa ils , and, in  m y  v iew , th e  a rb itra to r ’s 
aw ard was correct, and should be upheld.

Appeal dismissed.

Solic ito rs fo r  th e  c la im ants, Thomas Cooper and 
Co.

S olic ito rs fo r th e  respondents, Sinclair, Roche, 
and Temperley.

Wednesday, M arch  15, 1939.

(B e fo re  B r a n s o n , J .)

Compagnie P rim era de Navagaziona Panam a 
v. Com pania A rrendataria de Monopolio de 
Petroleos S.A. (a)

[T h is  decision was reversed b y  th e  C ourt ot
A ppeal on 13 th  O ct., 1939.— E d .]

C h a r t e r - p a r t y — C o n s t r u c t io n — C o n t r a c t  f o r  tw o  
v o y a g e s — D e v i a t i o n  o n  f i r s t  v o y a g e — O b l ig a t io n  

to  p e r f o r m  s e c o n d  v o y a g e .

A  c h a r t e r - p a r t y  b y  w h ic h  a  s h ip  w a s  le t  to  
c h a r t e r e r s  f o r  a  s p e c if ie d  v o y a g e  c o n t a in e d  a  
c la u s e  p r o v i d i n g  t h a t  th e  c h a r t e r - p a r t y  w a s  to  
r e m a i n  i n  f o r c e  f o r  tw o  c o n s e c u t iv e  v o y a g e s .  
D u r i n g  th e  f i r s t  v o y a g e  th e  s h i p  c a l le d  a t  a  p o r t  
i n  c ir c u m s t a n c e s  w h ic h  c o n s t i t u te d  a  d e v ia t io n  

a n d  a  b r e a c h  o f  c o n tr a c t .

T h e  c h a r t e r e r s  r e f u s e d  to  g iv e  o r d e r s  f o r  the  
s e c o n d  v o y a g e , c o n te n d in g  t h a t  th e  b re a c h  
e n t i t l e d  th e m  to  t r e a t  th e  c h a r t e r - p a r t y  a s  b e in g  

a t  a n  e n d .

H e l d ,  t h a t  th e  d e v ia t io n  d u r i n g  th e  f i r s t  v o y a g e  
d i d  n o t  r e l ie v e  th e  c h a r t e r e r s  f r o m  th e  p e r 

f o r m a n c e  o f  th e  s e c o n d  v o y a g e . T h e  c a s e  w a s  
a n a lo g o u s  to  a  c o n tr a c t  f o r  th e  d e l iv e r y  o f  g o o d s  
b y  i n s t a lm e n t s  a n d  th e  p r i n c i p l e s  l a i d  d o w n  
f o r  s u c h  cas e s  i n  M a p le  F lo c k  C o m pa n y  
U n iv e rs a l F u rn itu re  P ro d u c ts  (W e m b le y ) 
L im ite d  (150  L .  T .  R e p .  69 ; (1934) 1 K .  B -  
418) a p p l i e d .  T h e  d e v ia t io n  o n  th e  f i r s t  
v o y a g e  d i d  n o t  l e a d  to  th e  i m p l i c a t i o n  t h a t  the  
o w n e r s  d i d  n o t  i n t e n d  to  f u l f i l  th e  c o n tr a c t  f o r  
th e  s e c o n d  v o y a g e , a n d  t h a t  p a r t  o f  th e  c o n tra c t

(a) Reported by V. R. ARONSON, Esq., Barrister-at-LaW.
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w a s  s t i l l  i n  e x is te n c e , a n d  th e  o w n e r s  w e re  
e n t i t l e d  to  d a m a g e s  f o r  th e  c h a r t e r e r s '  f a i l u r e  
t o 'p e r f o r m  i t .

Special case sta ted b y  an um pire . B y  a charte r- 
p a rty  dated the  30 th  December, 1937, th e  cla im ants 
le t th e ir  ship Y o landa to  the respondents fo r  a 
voyage from  Is ta n b u l to  Constantza. Clause 32 
o f the  ch a rte r-p a rty  p rov ided  as fo llow s : “  This 
ch a rte r-p a rty  is to  rem ain in  force fo r  tw o  con
secutive voyages a t  the  same ra te  o f fre ig h t and on 
the  same term s and cond itions as herein p rov ided .”  
The ship perform ed the  f irs t voyage, b u t in  the  
course o f i t  called a t a p o rt in  circumstances w h ich  
constitu ted  a dev ia tion  and a breach o f the  con trac t. 
The respondents thereupon refused to  give orders 
fo r the  second voyage and contended th a t  the  
ch a rte r-p a rty  was a ltogether a t an end.

A . A . Mocatta fo r  the  c la im ants.
W illin k , K .C . and J. Forster fo r  the  respondents.

Branson, J.— B y  a ch a rte r-p a rty  dated the 
30 th  December, 1937, th e  Y o landa  was chartered 
to  go to  Is ta n b u l, and from  there, as ordered, to  
proceed to  Constantza, o r to  a safe p o rt in  the 
Russian B la ck  Sea, and there  to  load some o il in  
b u lk  and take  i t  to  one p o rt in  th e  Spanish 
M editerranean between Cartagena and Barcelona, 
inclusive. The ch a rte r-p a rty  contained certa in  
libe rties  to  deviate. One o f them  is contained in  
clause 9 : “  The vessel has lib e r ty  to  ca ll a t any 
ports  in  any order, to  sa il w ith o u t p ilo ts , and to  
to w  and assist vessels in  distress, and to  deviate 
fo r the  purpose o f saving life  o r p ro p e rty .”

Clause 12 says : “  The vessel to  have leave to  
tow  o r to  be tow ed, and to  assist vessels in  a ll 
Positions o f distress, o r to  ca ll a t any p o rt o r ports 
fo r bunker supplies.”

The ch a rte r-p a rty  was to  rem ain  in  force fo r tw o  
consecutive voyages a t th e  same ra te  o f  fre ig h t 
and upon the  same term s and cond itions as were 
P rovided in  the  ch a rte r-p a rty . The Y o landa  went 
to  Constantza in  accordance w ith  th e  charter- 
p a rty , loaded a cargo o f o il, and on th e  22nd 
January , 1938, sailed fo r  Valencia. A t  th e  tim e  
° f  sa iling, th e  vessel had on board 58 tons o f 
bunker coal, her to ta l bunker capac ity  being 
876 tons o f coal. H e r no rm a l consum ption o f 
bunkers was 35 tons per day fo r a norm a l distance 
° f  abou t 150 miles. The cap ta in , when he le ft 
Constantza, in tended to  ca ll a t  Zongu ldak fo r 
bunkers, and set his course fo r th a t  p o rt. Zonguldak 
18 about 125 m iles eastwards o f the  Bosphorus, 
^nd is n o t a p o rt on the  o rd in a ry  rou te  from  
Constantza th ro u g h  th e  Bosphorus. A t  some 
P o in t between Constantza and Zongu ldak, the 
exac t pos ition  o f w h ich  was n o t proved, the  capta in  
°n  the  23rd January  a lte red his course to  proceed 
bo Is ta n b u l because he considered th a t,  ow ing to  
the w eather cond itions, bunkering  a t Zonguldak 
would no t be safe. The ship a rrived  a t Is ta n b u l 
°n  the  24 th  Ja n u a ry  a t 1 p .m ., her bunkering  
sPace being then  e n tire ly  e m p ty ; and a t th a t  p o rt 
8be to o k  on board 308 tons o f bunker coal. She 
I 'en sailed fo r  A lg iers, where she had been ordered 
to  take  on board a non -in te rven tion  officer before 
Proceeding to  Va lencia to  discharge. She proceeded 
by the  o rd in a ry  rou te  tow ards A lg iers, and between 
bne 25 th  Ja n u ary  and the  31st Ja n u ary  she m et 
w ith  w eather w h ich  was no worse than  m ig h t have 
been reasonably expected fo r  the  tim e  o f the  year.

the 1st F eb rua ry  the  Y o landa was o ff Bona, a 
^ o r th  A fr ica n  p o rt some 240 m iles east o f A lgiers, 
!Jbd a t the  tim e  she had on board  about 75 tons or 
u tons o f bunkers, w h ich  w ou ld  have been suffic ient 
0 enable her to  reach A lg iers. She nevertheless
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called a t  Bona and to o k  on board  220 tons o f 
bunkers there. She le ft  th a t  p o rt and was, on 
the  2nd F ebrua ry , 1938, captured b y  warships 
fly in g  the  Spanish N a tio n a lis t flag and was 
ordered to  proceed to  Palm a, where she a rrive d  on 
th e  3 rd  F ebrua ry , and where she subsequently 
discharged her cargo. On the  15th F eb rua ry  the 
respondents’ agents were in fo rm ed th a t  the 
Y o landa  was ly in g  a t  Palm a, and on th e  28 th  
F eb rua ry  th e y  were in fo rm ed th a t  the  vessel had 
on th e  previous day le ft  P a lm a and w ou ld  be 
a rr iv in g  a t A lg ie rs th e  same afternoon. A t  the  
same tim e  th e  c la im ants ’ agents requested the  
respondents to  give orders fo r  the  steamer’s ne x t 
load ing p o rt, i t  being ind ica ted  th a t  the  Yo landa 
had been forced to  discharge her cargo a t Palm a. 
O n th e  1st M arch the  respondents’ agents were 
in fo rm ed th a t  th e  Y o landa  was proceeding from  
A lg iers to  Is ta n b u l fo r orders in  accordance w ith  
the  ch a rte r-p a rty . T hey were also asked w hether 
the  irrevocable c red it fo r fre ig h t, w h ich  clause 32 
o f the  ch a rte r-p a rty  p rov ided  fo r, had been estab
lished in  accordance w ith  th a t  clause. On the 
3 rd  M arch th e  respondents’ agents rep lied th a t  
clause 32 o f the  ch a rte r-p a rty  requ ired  c red it to  
be established before the  vessel sailed fro m  the  last 
d ischarg ing p o rt on the  f irs t  voyage under the  
ch a rte r-p a rty . In  th e  language used b y  the  
um pire  “  th e y  also referred to  devia tions du ring  
the  f irs t  voyage and reserved th e ir  r ig h ts  in  respect 
the reo f.”  A f te r  some fu r th e r  correspondence 
regard ing orders fo r  th e  second voyage, the 
respondents to o k  the  v ie w  th a t, as the  vessel had 
n o t completed her f irs t  voyage, the  question o f 
opening a c red it d id  n o t arise, and as to  the  g iv in g  
o f orders these were n o t requ ired u n t i l  the  vessel 
reached Is ta n bu l. On the  12th M arch the  
c la im ants ’ agents stated th a t  the  vessel was nearing 
Is ta n b u l and asked again fo r  orders, and on the 
14th M arch the  respondents’ agents d e fin ite ly  
declined to  g ive any orders fo r the  second voyage. 
Thereupon the  cla im ants chartered the  vessel 
elsewhere and ind ica ted  th a t  th e y  w ou ld  in  due 
course c la im  damages.

On those statem ents o f fac t, the  um pire  found as 
a fa c t th a t,  when proceeding tow ards Zonguldak, 
the  Y o landa departed from  her d irec t course in  
accordance w ith  the  ch a rte r-p a rty , and i t  is no t 
d ispu ted  now  th a t  the  action  o f the  m aster in  
d irec tin g  the  course o f the  ship tow ards Zonguldak 
instead o f tow ards Is ta n b u l am ounted to  a 
dev ia tion  under the  ch a rte r-p a rty . The um pire  
also found  th a t  a t the tim e  when the  Y o landa 
a lte red  her course fo r Bona she had a suffic ient 
q u a n tity  o f bunkers on board to  enable her to  
reach A lg iers, and he accord ing ly  finds fu rth e r 
as a fa c t th a t  in  proceeding to  Bona the Yo landa 
had again departed w ith o u t necessity from  her d irec t 
course under the  ch a rte r-pa rty .

The  f irs t  question w h ich  arises fo r decision before 
me is w he ther th e  act o f the  Yolanda in  a lte rin g  
course fo r  Bona when she had a su ffic ien t q u a n tity  
o f bunkers on board  to  enable her to  reach A lg ie rs 
co n s titu te d  an u n p e rm itted  dev ia tion  fro m  her 
course. T h a t depends upon w he ther th e  lib e r ty  
g iven  b y  th e  clauses in  th e  ch a rte r-p a rty , w h ich  I  
have a lready referred to , were su ffic ient to  ju s t ify  
her in  co m m ittin g  w h a t w ou ld  otherw ise have been 
a dev ia tion . N ow  i t  is said on the  p a rt o f th e  ship 
th a t  th e  lib e rties  are su ffic ien t to  ju s t i fy  th a t  
dev ia tion . W h e th e r o r n o t th e y  are, I  th in k , 
depends upon th e  tru e  cons truc tion  to  be placed 
upon such a clause as th is  when i t  is found  in  the 
ch a rte r-p a rty . I  th in k  the  l ig h t  upon th a t  sub ject 
is to  be found  b y  go ing back to  th e  o ld  cases o f 
Leduc v . Ward (0 Asp. M ar. L a w  Cas. 290 ; 58

OO
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L . T . R ep. 908 ; 20 Q. B . D iv . 475) and o f Glynn 
v . Margetson and Co. (7 Asp. M ar. L a w  Cas. 366 ; 
69 L . T . Rep. 1 ; (1893) A . C. 351). I  do n o t th in k  
i t  is necessary to  go in to  e ithe r o f them  in  any de ta il, 
b u t  i t  seems to  me to  be su ffic ien t to  re fe r to  a 
passage o r tw o  o f th e  judgm en ts  in  those cases. 
F irs t,  in  Leduc v . Ward, L o rd  Esher, M .R ., dealing 
w ith  a clause w h ich  was in  some respects w ide r 
th a n  th a t  in  th e  present case, fo r  the re  the  
lib e r ty  was g iven to  ca ll a t  any po rts , in  
a n y  order, said : “  H ere again i t  is a question 
o f  th e  construc tion  o f  a m ercan tile  expression used 
in  a m ercan tile  docum ent, and I  th in k  th a t  as such 
th e  te rm  can have b u t one m eaning, nam ely, th a t  
th e  po rts , l ib e r ty  to  ca ll a t w h ich  is in tended to  
be g iven, m ust be po rts  w h ich  are su b s tan tia lly  
po rts  w h ich  w il l  be passed on the  named voyage. 
O f course, such a te rm  m us t e n tit le  th e  vessel to  
go som ewhat o u t o f the  o rd in a ry  tra c k  b y  sea o f 
th e  nam ed voyage, fo r  going in to  the p o rt o f ca ll 
in  its e lf w ou ld  in vo lve  thatT” - The language was 
used in  o rder to  c u t dow n th e  prim d facie  m eaning 
o f the  w ide  language used ; and s im ila r ly  here i f  
one looks s im p ly  to  the  language used, i t  is am p ly  
w ide  enough to  cover a l ib e r ty  to  p u t  in to  th e  p o rt 
o f  Bona. The o n ly  question is w he ther, app ly ing  
the  o rd in a ry  canons o f cons truc tion  w h ich  the  
courts  have app lied  to  such cases as th e  present, 
th a t  w ide lib e r ty  is c u t down su ffic ie n tly  to  m ake i t  
a d e v ia tio n  fo r  th e  ship to  p u t in to  Bona in  the  
circumstances. I  proceed then  to  a p p ly  th e  language 
w h ich  L o rd  Esher, M .R . used to  c u t down the 
genera lity  o f the  v e ry  w ide words th a t  appeared in  
th e  case before h im  in  o rder to  see w he ther Bona 
is excluded in  th e  present case. I t  appears fro m  
th e  ch a rt th a t  B ona is a p o rt between th e  te rm inus 
a quo and th e  te rm in u s  ad quem o f th e  voyage. I t  
is a p o rt w h ich  is o n ly  a few  m iles, some th i r t y  
m iles o r so, accord ing to  a rough  glance a t  the  
ch a rt, o u t o f th e  d irec t rou te  between Is ta n b u l and 
A lg ie rs, w h ich  was one o f th e  po rts  to  w h ich  the 
ship had to  go. I  th in k  i t  w ou ld  be g iv in g  no force 
a t  a ll to  th e  clause i f  I  were to  conclude th a t  a 
ca ll a t th a t  p o rt fo r  th e  purpose o f b u nkering  was 
n o t w ith in  th e  l ib e r ty  reserved under th e  charte r- 
p a r ty  to  th e  ship. Glynn v . Margetson and Co. 
(sup.) re a lly  carries th e  m a tte r  no fu rth e r, and I  
do n o t th in k  i t  is necessary to  c ite  any o f the 
passages fro m  th e  ju d g m e n t in  th a t  case w h ich  
have been refe rred  to  in  a rgum en t before me. So 
the  pos ition  w ith  regard to  d e v ia tion  is th a t  the  
d e v ia tio n  to  Zongu ldak is an unauthorised 
d ev ia tion , b u t  th e  d e v ia tion  to  B ona was w ith in  
th e  libe rties  o f th e  ch a rte r-p a rty . The n e x t 
question w h ich  then  arises is w hether th e  dev ia tion  
to  Zongu ldak has o r has n o t been w a ived  b y  th e  
charterers. W a ive r is a question o f  m ixed  law  and 
fa c t, and I  th in k , fo llo w in g  th e  course taken  b y  
W r ig h t,  J . in  Valkering  v .  W inter Bros. (34 L lo yd s  
L is t  Rep. 30), th a t ,  i f  i t  were necessary to  do so, 
i t  w ou ld  be p roper to  request th e  um p ire  to  assist 
th e  c o u rt b y  fin d in g  as a fa c t w he ther the re  had 
been a w a ive r o r no t. I t  is contended, on th e  one 
hand, th a t ,  upon th e  tru e  cons truc tion  o f  the  
language used in  th e  special case, th e  um p ire  has 
fo u nd  th a t  the re  was no w a ive r, because he found  
th a t  th e  know ledge in  th e  charterers w h ich  th e y  
m us t have had before th e y  cou ld  be he ld  to  have 
w a ived  a breach o f th e  co n tra c t was n o t in  th e ir  
possession u n t i l  a la te  stage in  th e  a rb itra tio n  
proceedings. I t  is contended, on th e  o the r hand, 
th a t  th e  p roper cons truc tion  o f th e  special case 
does n o t lead to  any such resu lt. I n  m y  v ie w  th e  
clause in  th e  special case w h ich  is m a te ria l upon 
th is  p o in t is ambiguous. I t  reads as fo llow s : “  The 
respondents were n o t aware o f  th e  course w h ich

had been taken  b y  th e  vessel in  th e  B la ck  Sea u n t i l  
a m uch la te r  stage in  th e  proceedings. The 
respondents were, however, aware on o r about the  
3 rd  F eb ru a ry , 1938, th a t  th e  vessel had called a t 
B ona .”  N ow , as a m a tte r  o f cons truc tion , i f  one 
had to  g ive  a concluded op in ion  a bou t i t ,  i t  w ou ld  
appear to  me th a t  th e  m eaning o f th a t  clause is 
th a t  th e  respondents were n o t aware o f th e  course 
w h ich  th e  vessel had taken  in  th e  B la ck  Sea u n t i l  
some tim e  a fte r th e  course had been taken , because 
o f th e  expression “  u n t i l  a m uch la te r stage in  the  
proceedings.”  N o  o th e r stage in  th e  proceedings, 
i f  “  th e  proceedings ”  mean a rb itra tio n , had been 
re fe rred  to  a t  a ll b y  th e  um pire , and I  th in k  i t  
m us t have m eant th a t  th e y  d id  n o t know  u n t il 
some tim e  a fte r  th e  even t had happened. N o w  th a t  
is n o t su ffic ien t to  enable th is  co u rt to  come to  an 
op in ion  as to  w he ther o r n o t the re  had  been a 
w a ive r, and i f  th e  w a ive r were m a te ria l, I  should 
have fe lt  ob liged to  re m it th e  case to  th e  a rb itra to r  
fo r  a fin d in g  o f  th e  necessary facts ; to  w it ,  the  
fa c t as to  th e  date when know ledge th a t  th e  ship 
had shaped her course fo r  Zongu ldak had  come to  
th e  charterers. B u t  in  m y  op in ion  th e  decision a t 
w h ich  I  have a rr ive d  upon the  las t p o in t w h ich  is 
raised in  th e  case renders i t  unnecessary fo r  me to  
tro u b le  th e  um p ire  to  go in to  th is  m a tte r  again.

The la s t p o in t is th is . I t  is contended on the  
p a rt o f th e  ship th a t  th is  ch a rte r-p a rty , re la tin g  as 
i t  does to  tw o  voyages, enables th e  tw o  voyages 
to  be trea te d  as severable m atte rs  and governed 
b y  several contracts, th o ug h  each con tra c t w ould , 
o f course, be in  the  same te rm s as th e  o ther. I t  is 
contended, on th e  o the r hand, b y  the  charterers 
th a t  th e  co n tra c t is one and in d iv is ib le , and b y  
v ir tu e  o f  th e  fa c t th a t  there  was th is  d e v ia tion  to  
Zonguldak th e  whole con tra c t has come to  an end, 
o r d id  come to  an end, as soon as th e  charterers, 
hav ing  discovered th e  dev ia tion , chose to  assert 
th e ir  r ig h ts  and declare themselves no longer bound 
b y  th a t  con trac t. I t  was po in ted  o u t b y  M r. 
W il l in k  th a t,  f irs t  o f a ll, in  th e  ch a rte r-p a rty  the 
expression “  th is  cha rte r ”  is used, and, secondly, 
th a t  there  is o n ly  one cancelling d a te ; and, 
th ird ly ,  th a t  there  is no date fo r  th e  s ta rtin g  o f 
the  second voyage, and those th ings are relied  
upon as showing th a t  th is  is an in d iv is ib le  con tract. 
B u t  I  cannot help th in k in g  m yse lf th a t  when one 
is discussing th e  question, such as arises in  the  
present case, o f th e  de te rm ina tion  o f a con trac t 
fo r tw o  voyages b y  reason o f th e  d e v ia tio n  in  the  
f irs t  o f them , i t  is necessary to  consider th e  reason 
w h y  a d e v ia tion  fro m  th e  con tracted  voyage is 
considered such a heinous offence in  re la tio n  to  a 
con tra c t o f carriage b y  sea. These m atte rs  have 
been ta lke d  about b o th  in  Leduc v . Ward (sup.) and 
in  Glynn v . Margetson and Co. (sup.), and i t  is 
unnecessary fo r  me to  enumerate them  in  any 
de ta il, b u t  th e  ch ie f o f them  is th a t  i f  the  ship 
deviates from  th e  voyage w h ich  is prescribed fo r 
her, she is em bark ing upon an adventu re  to  w hich 
the  con tra c t does n o t a p p ly  a t a ll. Secondly, »  
she deviates from  th e  voyage la id  down fo r her, she 
m ay be in v a lid a tin g  a ll the  insurances w h ich  the 
charterers m ay have effected upon her cargo- 
None o f those considerations w ou ld  a pp ly  to  a case 
like  th e  present case, w h ich , so fa r  as I  am  aware, 
is bare o f a u th o r ity  and has to  be decided upon 
f irs t  p rinc ip les. I  th in k  one o f th e  princ ip les th a t 
one should a pp ly  to  a case like  th is  is th a t  of 
cessante ratione legis, cessat ipsa lex. The reason 
w h y  so m uch w e igh t is p u t  and has been p u t, by 
the m erchants and b y  th e  courts upon deviations 
in  contracts o f carriage b y  sea does n o t app ly 
where one has in  one docum ent con tracts w hicn 

I cover more th a n  one voyage. One could n o t te
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from  th is  con trac t w h a t w ou ld  be th e  second 
voyage a t  a ll. I t  is n o t the  same voyage. W hen 
the ship a rrived  a t Is ta n b u l the  second tim e  she 
m ig h t have had ins truc tions  to  go, n o t to  Con- 
stantza, b u t  to  some o th e r p o rt in  th e  B la ck  Sea, 
w h ich  w ou ld  render the  con tra c t voyage a d iffe ren t 
voyage a ltogether. I  th in k , therefore, th a t  the 
tru e  analogy to  app ly  to  a case o f th is  k in d  is n o t 
the  analogy o f a charte r fo r  a single voyage, b u t 
an analogy w h ich  I  was in v ite d  b y  counsel fo r  the  
cla im ants to  app ly— nam ely, th e  analogy o f a 
con trac t fo r  th e  de live ry  o f  goods b y  insta lm ents. 
The recent case o f Maple Flock Company Lim ited  
v. Universal Furn itu re Products (Wembley) Lim ited  
(150 L .  T . Rep. 69 ; (1934) 1 K .  B . 148) lays down 
th e  princ ip les w h ich  are applicable in  a case o f 
th a t  k in d . I t  appears fro m  th e  judg m e n t in  th a t  
ease th a t  w h a t one has to  look a t  is th e  c ircum 
stances o f the  p a rticu la r case. I t  is said, as was 
said in  Freeth v .  B u rr  (29 L .  T . Rep. 773, a t  p. 775 ; 
L . Rep. 9 C. P. 208, a t p . 214), th a t  you  m ust 
examine the  circumstances “  in  order to  see 
w hether th e  one p a rty  to  the  con trac t is relieved 
from  its  fu tu re  perform ance b y  th e  conduct o f 
the  o ther ; yo u  m ust exam ine w h a t th a t  conduct 
is so as to  see w hether i t  am ounts to  a renuncia tion , 
to  an absolute refusa l to  pe rfo rm  th e  con trac t, 
such as w ou ld  am oun t to  a rescission i f  he had the  
power to  rescind, and w hether the  o ther p a rty  m ay 
accept i t  as a reason fo r n o t pe rfo rm ing  his p a r t.”

T h a t was c ite d  b y  L o rd  H e w a rt, L .C .J . from  the 
language used b y  L o rd  Selborne, L .C . in  Mersey 
Steel and Iron  Company v . Naylor Benzon and Co. 
(51 L .  T . Rep. 637 ; 9 A pp . Cas. 434). The whole 
m a tte r is summed up b y  L o rd  H e w a rt, L .C .J . 
(150 L . T . Rep. a t p . 7 1 ; (1934) 1 K . B . a t p . 157) : 
“  W ith  th e  help o f these a u tho ritie s  we deduce 
th a t  the  m ain  tests to  be considered in  app ly ing  
the  sub-section” — the  sub-section o f th e  Sale o f 
Goods A c t w h ich  was based upon those o ld  
au tho rities— “  to  th e  present case are, f irs t, the  
ra tio  q u a n tita tiv e ly  w h ich  th e  breach bears to  the  
con trac t as a whole, and, secondly, the  degree o f 
p ro b a b ility  o r im p ro b a b ility  th a t  such a breach 
w ill be repeated.”

I t  is said th a t  the  breach here q u a n tita tiv e ly  
considered is a breach o f 50 per cent, o f th e  con tract. 
In  a sense i t  is, because taken  b y  its e lf— i f  i t  is n o t 
waived— th e  dev ia tion  to  Zongu ldak w ou ld  have 
been enough to  p u t  an end to  a charte r fo r a single 
voyage, b u t  th a t  p a rtic u la r expression does no t, 
to  m y  m ind, a p p ly  to  a case o f th is  sort a t  a ll. 
W h a t you  have go t to  see is w hether the re  is 
an y th ing  in  w h a t th e  ship has done to  make i t  
appear th a t  th e  ship d id  n o t in tend  to  continue to  
fu lf i l its  ob liga tions under th is  cha rte r-p a rty . In  
m y  view , the  answer to  th a t  is th a t  there  is 
no th ing  ; there  was no th ing  to  ind ica te  th a t  the 
ship in tended to  devia te  in  th e  second voyage, and 
there was no th ing  in  th e  circumstances to  render i t  
}n th e  least probable th a t  the  ship w ou ld  deviate 
,n the  second voyage, and, therefore, app ly in g  the 
test w h ich  was la id  down in  the  Maple Flock case 
(sup.), I  come to  th e  conclusion th a t  w h a t had 
taken place in  th is  case was n o t su ffic ient to  e n tit le  
the charterers to  refuse to  im p lem en t th e  con trac t 
with  regard to  the  second voyage.

The resu lt is th a t  th e  d e v ia tion  to  Zonguldak 
was a dev ia tion  in  law  ; b u t th a t  d id  n o t relieve 
the charterers from  the  perform ance o f th e  charte r- 
Party , o r th e  necessity fo r  g iv in g  orders fo r the  
second voyage.

Solicitors for the claimants, Holman, Fenwick, 
and W illan.

Solicitors for the respondents, Middleton, Lewis, 
aiffi Clarke.
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(B e fo re  Scott, Clauson, a n d  Goddard , L .J J . )

Court Line L im ited v. Canadian Transport 
Company Lim ited, (a)

[T h is  decision was a ffirm ed b y  the  House o f
Lords on 30 th  M ay, 1940.— E n .]

T i m e  c h a r t e r - p a r t y  —  C h a r t e r e r s  to  lo a d ,  
s to w , a n d  t r i m  c a rg o — U n d e r  s u p e r v is io n  
o f  th e  c a p t a i n — I m p r o p e r  s to w a g e — D a m a g e s  
f o r ,  p a i d  b y  s h ip o w n e r s  to  b i l l  o f  l a d in g  h o ld e r s  
— R e c o u p m e n t  b y  s h ip o w n e r s ' i n d e m n i t y  c lu b  
— O w n e r s  to  g iv e  t im e - c h a r t e r e r s  th e  b e n e f it  o f  
c lu b  in s u r a n c e s — “ S o  f a r  a s  c lu b  r u le s  a l lo w  "  
— I n t e r p r e t a t i o n  o f  r u le s .

B y  c la u s e  8 o f  a  t im e  c h a r t e r - p a r t y  :  “  T h e
c a p t a i n  ( a l t h o u g h  a p p o in t e d  b y  th e  o w n e r s )  

s h a l l  be u n d e r  th e  o r d e r s  a n d  d i r e c t io n  o f  th e  
c h a r t e r e r s  a s  r e g a r d s  e m p lo y m e n t  o r  a g e n c y  ;  
a n d  c h a r t e r e r s  a r e  to  lo a d ,  s to w , a n d  t r i m  th e  
c a rg o  a t  t h e i r  e x p e n s e  u n d e r  th e  s u p e r v is io n  o f  
th e  c a p t a i n ,  w h o  i s  to  s ig n  b i l l s  o f  l a d in g  f o r  
c a rg o  a s  p r e s e n te d ,  i n  c o n f o r m i t y  w i t h  m a t e s '  
o r  t a l l y - c le r k s '  r e c e ip ts .  O w n e r s  to  g iv e  t im e -  

c h a r te r e r s  th e  b e n e f it  o f  t h e i r  p r o t e c t io n  a n d  
i n d e m n i t y  c lu b  in s u r a n c e s  a s  f a r  a s  c lu b  r u le s  

a l lo w ,  a n d ,  i n  c a s e  o f  s h o r ta g e  o r  d a m a g e  to  
c a r g o , c h a r t e r e r s  to  b e a r  th e  f r a n c h i s e  a c c o r d in g  
to  th e  c lu b  r u le s  w h ic h  o w n e r s  w o u ld  h a v e  
o th e r w is e  b o r n e . ' '  T h e  f r a n c h i s e ,  a c c o r d in g  to  
th e  c lu b  r u le s ,  w a s  a  p r o v i s i o n  t h a t  th e  s h i p 
o w n e r  w a s  to  b e a r  th e  f i r s t  101. a s  b e tw e e n  
h i m s e l f  a n d  th e  c lu b .

B y  r u l e  2 o f  th e  W e s t  o f  E n g l a n d  P r o t e c t io n  
a n d  I n d e m n i t y  A s s o c ia t io n ,  o f  w h ic h  th e  s h i p 
o w n e r s  w e r e  m e m b e r s  : “  T h e  m e m b e r s  a r e  
p r o t e c t e d  a n d  i n d e m n i f i e d  a s  s h ip o w n e r s  
i n  re s p e c t  o f  lo sses  o r  c la im s  a r i s i n g  w i t h 
o u t  t h e i r  a c t u a l  f a u l t  o r  p r i v i t y ,  w h ic h  t h e y  
s h a l l  h a v e  b e c o m e  l ia b le  to  p a y  a n d  s h a l l  h a v e ,  
i n  f a c t ,  p a i d  a s  f o l l o w s  . . . "  T h e r e  f o l l o w e d  
a  n u m b e r  o f  p a r a g r a p h s  d e a l in g  w i t h  th e  h e a d  

o f  “ p r o t e c t io n ."  T h e n  th e  r i d e  d e a ls  w i t h  
“ i n d e m n i t y , "  a n d  u n d e r  s u b - r u le  (i .) p r o v id e s  :  
“ F o r  o th e r  c l a im s  a r i s i n g  i n  re s p e c t  o f  th e  
s h ip m e n t ,  c a r r ia g e ,  d is c h a r g e  o r  d e l iv e r y  o f  
g o o d s  o r  m e r c h a n d is e  a r i s i n g  th r o u g h  o th e r  
c a u s e s  t h a n  ‘ i m p r o p e r  n a v i g a t i o n , '  th e  i n t e n 
t io n  b e in g  to  m u t u a l l y  p r o t e c t  a n d  i n d e m n i f y  
th e  m e m b e r s  a g a in s t  th e  n e g lig e n c e  o r  d e f a u l t  
o f  t h e i r  s e r v a n ts  o r  a g e n ts ,  th e  A s s o c ia t io n  s h a l l  
b e  e n t i t l e d  . . .  to  r e c o v e r  f o r  i t s  o w n  a c c o u n t  
f r o m  t h i r d  p a r t ie s  a n y  d a m a g e s  t h a t  m a y  be  
p r o v a b le  b y  r e a s o n  o f  s u c h  n e g le c t ."

B y  r u l e  17 : “ N o  a s s ig n m e n t  o r  s u b r o g a t io n  b y  
a  m e m b e r  o f  h i s  c o v e r  w i t h  t h is  A s s o c ia t io n  to  
c h a r t e r e r s  o r  a n y  o th e r  p e r s o n s  s h a l l  b e  d e e m e d  
to  b i n d  t h is  A s s o c ia t io n  to  a n y  e x t e n t  

w h a t s o e v e r ."

(a) Reported by C. G. Moran, Esq., Barrister-at-Law,
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A t a loading po rt, d u rin g  the currency o f the 
charter, unseasoned lim ber f u l l  o f sap was 
stowed on and subsequently caused damage 
to parcels o f g ra in  shipped under b ills  
o f lading, to the extent o f 1011. 3s. 4d. The 
holders o f the b ills  o f lad ing claimed this  
am ount fro m  the shipowners on the ground  
that the g ra in  cargo had been damaged by 
reason o f im proper stowage. The shipowners' 
club p a id  the amount and the shipowners then 
claimed th is amount fro m  the time-charterers.

H e ld  by the court, that, by the f irs t  h a lf o f 
clause 8, th is l ia b il ity  fe l l  upon the charterers. 
F o r the words “  under the supervision o f the 
capta in  ”  d id  not replace the l ia b il ity  on the 
shipowners. These words, at the most, entitled  
the cap ta in  to in terfere w ith  the stowage fo r  the 
lim ite d  purpose o f protecting the ship fro m  
that which would interfere w ith  her seaworthi
ness. They had no operation in  sh iftin g  the 
onus save possib ly where the master' sinterference 
had been the cause o f the im proper stowage.

V iew  o f Greer, J . in  B ry s  a n d  G y lsen  L im ite d  v. 
J . an d  J . D ry s d a le  a n d  Co. (1920, 4  L I.  L .  
Rep. 24) followed.

A ccord ing ly, the sh ip  owners could recover th is  
amount fro m  the time-charterers unless the 
words in  clause 8 o f the charter-party  : “  Owners 
to give time-charterers the benefit o f the ir 
protection and in de m n ity  club insurances as fa r  
as club rules a llow  ”  prevented them.

H e ld  by Scott and Clauson, L .J J .— Goddard, 
L .J . ,  dissenting— that rules 2 (1 ) and  17 d id  
not a llow  the shipowner members to give the 
time-charterers the benefit o f the ir club in s u r
ances. The club was, in  a ll events, entitled by 
way o f subrogation to enforce the shipowner 
member's rights o f recourse against a ll th ird  
parties, in c lu d in g  charterers.

P er Goddard, L .J .  d isse n tin g : There was 
noth ing in  the rules which prevented the sh ip 
owners g iv in g  the time-charterers the benefit o f 
the ir club insurances. Rule  2 (1 ) was no more 
than a statement o f an insu re r's  common law  
rig h t o f subrogation, when he had p a id  his  
assured. B u t before a rig h t o f subrogation 
could arise there m ust be a c la im  which the 
assured could raise against a th ird  p a r ty ; 
here the assured, the shipowners, had no such 
c la im  against the lime-charterers, fo r  they had 
contracted w ith  the time-charterers that they 
were to have the benefit o f the ir club insurances 
and were entitled to do so. Rule  17 was merely 
a p ro h ib itio n  o f the member assigning his  
contract o f insurance.

Decision o f Lew is, J .  reversed.

Appeal b y  the  p la in tiffs , shipowners, and cross
appeal b y  th e  defendants, t im e  charterers, fro m  a 
ju d g m e n t o f Lew is, J ., a ffirm in g  th e  aw ard o f  an 
a rb itra to r  on a ease s ta ted  b y  h im . The facts are 
fu l ly  set o u t in  the  ju d g m e n t o f S co tt, L .J .

Mocatta fo r th e  appellants.

S ir Robert Aske, K .C ., C yril M ille r  and Richard 
Hurst fo r  respondents and cross-appellants.

Scott, L.J.— T his  is an appeal fro m  Lew is, J ., 
w ho gave h is decision upon a special case sta ted b y  
an a rb itra to r, M r. W ill in k .  The a rb itra tio n  to o k  
place pu rsu a n t to , o r b y  agreement between the  
parties in  connection w ith  a tim e  cha rte r o f a 
vessel ca lled the  Ovington Court, dated the  28 th  
January , 1937, b y  w h ich  th e  owners o f th a t  ship 
agreed to  le t her to  tim e  charterers fo r  a round 
voyage fro m  R o tte rd a m  to  th e  W est coast o f 
N o r th  A m erica  and back to  Europe— th a t  is, to  
load cargoes outw ards and homewards. The tim e  
cha rte r was th e  G overnm ent fo rm  o f tim e  charte r 
in  w h ich  th e  o rd in a ry  prov is ions o f a tim e  charte r 
are inserted, and in  p a rtic u la r  a p rov is ion , ve ry  
comm on in  tim e  charters, req u ir in g  the  m aster to  
sign b ills  o f lad ing  as presented.

A t  th e  load ing p o rt on the  W est coast o f N o r th  
Am erica  a g ra in  cargo was taken  on board and also 
t im b e r stowed on the  to p  o f the  g ra in  cargo. The 
t im b e r was unseasoned and fu l l  o f sap, and the 
dampness o f th e  tim b e r caused damage to  the 
g ra in . In  the  resu lt, parcels o f g ra in  shipped under 
b ills  o f lad ing  were damaged to  the  e x te n t o f 
1011. 3s. 4d. The holders o f  th e  b i l l  o f lad ing  on 
th is  side on th e  re tu rn  voyage cla im ed fro m  the 
ship, and th a t  c la im  was pa id  in  fu l l  under c ir 
cumstances w h ich  I  w i l l  m en tion  p resently . H a v in g  
pa id  th a t  c la im  to  th e  b i l l  o f lad ing  holders, payable 
because the  cargo had been damaged b y  reason o f 
im p rope r stowage, th e  shipowner then  tu rned  
round  and sought, under circumstances w h ich  I  
w il l  d e ta il in  a m om ent, to  enforce aga inst the 
charte re r th e  l ia b i l i t y  to  in d e m n ify  the  shipowner, 
w h ich  a lways arises where a sh ipow ner incurs 
l ia b il i ty  to  b i l l  o f lad ing  holders th ro u g h  sign ing a 
b i l l  o f lad ing  a t  cha rte re r’s request, where the 
reason o f th e  l ia b i l i t y  being incu rred  is some act 
done b y  the  charte re r w h ich  he is n o t e n title d  
to  do under the  term s o f the  ch a rte r-p a rty . T h a t 
is th e  sim ple basis a t the  back o f  th e  a rb itra tio n  
w h ich  to o k  place over th is  m a tte r. B u t  th e  fo rm  
o f th e  a rb itra tio n  was n o t th a t.  The fo rm  o f the 
a rb itra tio n  was com plicated b y  ano ther prov is ion  
o f th e  ch a rte r-p a rty  w h ich  b ro u g h t in  the  p ro tec
tio n  and in d e m n ity  r ig h ts  o f the  shipowner w ith  
th e  W est o f E ng land  P ro tec tion  and In d e m n ity  
Associa tion o f  w h ich  he was a m em ber. Those 
r ig h ts  were made m a te ria l to  the  e luc ida tion  o f the 
re la tions between ow ner and tim e  charte re r b y  a 
clause in  th e  tim e  ch a rte r (N o. 8) w h ich  reads, so 
fa r  as m a te ria l, as fo llow s : “  The cap ta in  (a lthough 
appoin ted  b y  th e  owners) shall be under th e  orders 
and d irec tio n  o f th e  charterers as regards em ploy
m en t o r agency ; and charterers are to  load, stow  
and t r im  th e  cargo a t  th e ir  expense under the 
supervision o f th e  cap ta in , w ho is to  sign b ills  o f 
lad ing  fo r  cargo as presented, in  c o n fo rm ity  w ith  
m ates’ o r ta l ly  c lerks ’ receipts.”  Then comes 
ano ther sentence a fte r a fu l l  s top : “  Owners to  
g ive tim e  charterers th e  benefit o f th e ir  p ro tection  
and in d e m n ity  c lub  insurances as fa r  as c lub  rules 
a llow , and in  case o f shortage o r damage to  cargo, 
charterers to  bear th e  franchise accord ing to  the 
c lub  rules, w h ich  owners w ou ld  have otherwise 
borne.”  W hen th e  owners received th e ir  cla im
fro m  th e  b i l l  o f lad ing  holders, th e y  communicated
w ith  th e  W est o f  E ng land  C lub, and th e  c lub , to  
save unnecessary inconvenience, pa id  th e  cla im  
d ire c t to  th e  b i l l  o f  lad ing  holders— a c la im  ° t  
1011. 3s. 4d. In  th a t  w a y  th e  owners incurred 
a t th a t  tim e  no ou t-o f-pocke t expense. B u t  the 
c lub , on m ak ing  th e  paym en t, expected, as insurers, 
to  have the  benefit o f subrogation to  th e  owners 
r ig h t  o f recourse under th e  ch a rte r-p a rty  against 
th e  tim e  charterers under th e ir  o b liga tion  to 
in d e m n ify  th e  owners aga inst th e  l ia b i l i t y  w hich



ASPINALL’S MARITIME LAW CASES. 285

Ct. of App.] Court Line Limited v . Canadian Transport Co. Limited. [Ct. of App.

th e y  themselves had  caused to  be p u t  upon the 
owners b y  reason o f the  neg ligent stowage, w h ich  
had been carried o u t b y  them , pu rsuant to  th e  te rm  s 
o f clause 8. W hen, however, th e  owners d u ly  
made th e ir  c la im  against the  tim e  charterers to  
pay up under th a t  ob liga tion  to  in d e m n ify , the 
la tte r ’ s re p ly  was th a t  under th e  second p a rt o f 
clause 8 th e  owners had undertaken  to  g ive them  
the  benefit o f th e ir  c lub insurance ; and th a t ,  th a t  
being so, and the  club hav ing  pa id , the  effective 
resu lt was to  free them  from  any ob liga tion , 
because i f  th e y  were called upon  to  pay under 
th e ir  o b lig a tio n  to  in d e m n ify  th e  owners th e y  
w ou ld  get n o th ing  o u t o f  th e  clause b y  w h ich  
the  owners undertook  to  give them  the  benefit 
o f th e ir  c lub  insurance. B u t  a fu rth e r  aspect 
o f th e  pos ition  then  came up fo r  consideration. 
Prim d facie, when an insurer, w he ther under 
a p o lic y  o r as a c lub  o f m u tu a l insurance, 
pays a loss under the  co n tra c t o f insurance, the  
insurer is e n tit le d  to  stand in  the  shoes o f the 
assured and to  enforce b y  w ay o f subrogation any 
r ig h ts  o f recourse th a t  th e  assured m ay  have 
against any th ird  p a r ty  th a t  caused the  loss and 
became responsible to  h im  fo r  th a t  loss. So we 
m ay assume, a lthough  we have n o t seen the  
correspondence, th a t  in  th e  present case th e  club 
called upon the  owners, its  m em ber, to  enforce 
th e ir  r ig h t  o f in d e m n ity  upon th e  tim e  charterers, 
and th a t  th a t  is how  th e  a rb itra tio n  arose in  the  
present case. The a rb itra tio n  to o k  place, and the  
aw ard was made in  th e  fo rm  o f a special case and 
the  learned a rb itra to r, h a v in g  stated th e  facts 
about the  m ak ing  o f th e  tim e  charte r, quotes 
clause 8, o r th a t  p a rt o f i t  w h ich  I  have read, and 
then  proceeds to  th e  in te rp re ta tio n  o f th e  second 
h a lf  o f th e  clause w h ich  contains th e  p rov is ion  
th a t  “  owners are to  g ive tim e  charterers th e  benefit 
o f th e ir  p ro te c tio n  and in d e m n ity  c lub  insurances 
as fa r  as c lub  rules a llow .”  F o r th a t  p rov is ion  i t  is, 
o f course, necessary to  read in to  clause 8 a ll the  
rules o f the  c lub  w h ich  are re levan t to  i t .

The question in the case which was before the 
arbitrator and the judge below, and is now before 
us, is one of interpretation, and only one of inter
pretation, and the question turns entirely on the 
true construction of this one clause which, of course, 
lias to be construed in the light of the charter- 
party as a whole.

The a rb itra to r  sets o u t in  his aw ard pa rts  o f the 
c lub rules. The r ig h ts  o f m em bership are g iven to  
owners under tw o  sections o f the  rules, one called 
“  p ro tec tion  ”  and the  o ther “  in d e m n ity  ” — tw o  
general words w h ich  are in  use in  m u tu a l m arine 
insurance and w h ich  have no v e ry  clear de fin itions, 
because there  is no ve ry  clear borderline  between 
the  tw o  ; b u t “  l ia b il i ty  to  b i l l  o f lad ing  holders ”  
is a c la im  w h ich  is usua lly  trea ted  as an in d e m n ity  
c la im : R u le  2 o f  the  rules reads, so fa r  as i t  is 
re levan t, as fo llow s : “  The members are p ro tected 
and indem nified  as shipowners in  respect o f  losses o r 
claims a ris ing  w ith o u t th e ir  a c tu a l fa u lt  o r p r iv ity ,  
w hich th e y  sha ll have become liab le  to  pay, and 
shall have in  fa c t p a id  as fo llow s . . .”  Then 
there  are a num ber o f paragraphs dealing w ith  the 
general head o f  “  p ro te c tio n .”  The ty p ic a l case 
o f p ro tec tion  is the  rem a in ing  q u a rte r o f the 
eollision clause o f an o rd in a ry  m arine p o licy  on 
hu ll. Then th e  ru le  passes to  th e  section o f 
“  in d e m n ity ,”  and under sub-rule (i.) provides 
as fo llow s : “  F o r o th e r cla im s ” — th a t  is to  say, 
fo r cla im s o ther th a n  “  p ro tec tion  ”  claims—  
' l a ris ing in  respect o f  th e  sh ipm ent, carriage, 
discharge o r de live ry  o f  goods o r merchandise, 
arising th ro u g h  o ther causes th a n  ‘ im proper 
nav iga tion ,’ th e  in te n tio n  being to  m u tu a lly

p ro te c t and in d e m n ify  th e  members against the 
negligence o r de fau lt o f  th e ir  servants o r agents.”  
Then th e  ru le  goes on as fo llow s : “  The Association 
shall be e n tit le d  ” — I  leave o u t irre le va n t words—
“  to  recover fo r  its  own account fro m  th ird  parties 
any damages th a t  m ay be p rovab le  b y  reason o f 
such neglect.”

I  th in k  i t  is convenient to  pause fo r a m om ent 
there  and ju s t th in k  w h a t th e  m eaning o f th a t  one 
p a rt o f th e  rules is as app lied to  the  circumstances 
o f th is  case. H ere the  stowage o f the  cargo— the 
load ing o f the  ship and the  arrangem ent as to  how 
the  cargo should be stowed— had a ll been carried 
o u t b y  the  tim e  charterers under th e  provis ions o f 
clause 8, w h ich  I  have a lready read, w h ich  says 
th a t  th e  charterers are to  load, stow , and t r im  the 
cargo a t  th e ir  expense ; in  fa c t, th e y  d id  i t  neg li
g e n tly  o r im p rope rly , w h ichever w ord  one chooses 
to  use, w ith  the  consequence th a t  damage was 
unnecessarily caused to  the  g ra in  and th e  ship
owner was p u t under l ia b il i ty  to  th e  b i l l  o f lad ing  
ho lder because, a lthough  the  charterers d id  the  
stowage, the  ship was responsible fo r th e  stowage 
to  th e  b ills  o f lad ing  holders. The f irs t  step tow ards 
constru ing clause 8 o f th e  ch a rte r-p a rty  is to  
ascertain the  tru e  in te rp re ta tio n  o f ru le  2 (i.) o f 
th e  c lub  rules : “  The Association shall be en title d  
to  recover fo r  its  own account fro m  th ird  parties 
any damages th a t  m ay be provab le  b y  reason o f 
such neglect.”  The m eaning o f th a t  sentence, as 
i t  stands there , is, in  m y  view , qu ite  clear. I f  in  
an o rd in a ry  tim e  cha rte r th e  owner incurs l ia b il i ty  
to  b i l l  o f lad ing  holders b y  reason o f th e  charterer 
ca lling  upon th e  cap ta in  to  sign b ills  o f lad ing  w hich 
p u t a l ia b il i ty  on th e  ship b ro u g h t about im p rope rly , 
th a t  is to  say, in  breach o f th e  charte re r’s d u ty  to  
th e  owner b y  the  conduct o f th e  charterers, then 
quoad the  insurers o f the  owner against the  r isk  
o f  th a t  l ia b il i ty  i t  is beyond doubt th a t  the  charterer 
is a th ird  p a r ty  liab le  to  the  owner fo r damages 
p rovab le  b y  reason o f the  tim e  charte re r’s neglect 
w ith in  the  m eaning o f th e  second h a lf o f ru le  2 (i.). 
In  o ther words, th a t  sub-rule says th a t  th e  Associa
tio n  shall be e n title d  to  recover fo r  its  own account 
fro m  th ird  parties in  such circumstances. The 
sentence is, so to  speak, a r id e r upon th e  f ir s t  h a lf 
o f th e  rule. The f irs t  h a lf o f the  ru le  insures the  
owner w ith  th e  c lub  against th e  r is k  o f cla im s fo r 
against t im e  charterers in  such circumstances shall 
be preserved fo r the  benefit o f th e  Association when, 
a fte r the  owner has been pa id  b y  the  Association, 
the  Association desires to  enforce its  r ig h t  o f 
subrogation to  stand in  the  shoes o f th e  assured 
and gather in  those r ig h ts  o f recourse possessed b y  
the  assured against th ird  parties  w h ich  an insurer 
is e n tit le d  to  p u t in  his own pocket b y  w ay  o f a 
reduction  o f his l ia b i l i t y  under his insurance 
obligations.

There is ano ther ru le , to  be found  tow ards the 
end o f  the  rules, nam ely ru le  17, w h ich  m ay th ro w  
lig h t on ru le  2 ( i.). T h a t ru le  reads : “  N o  assign
m en t o r subrogation b y  a m em ber o f his cover 
w ith  th is  Association to  charterers o r any o ther 
person shall be deemed to  b in d  th is  Association 
to  any e x te n t whatsoever.”  In  order to  construe 
th a t  ru le , I  th in k  i t  is w e ll in  the  f irs t instance to  
o m it the  words “  o r subrogation.”  O m ittin g  these 
words, the  ru le  is a ru le  w h ich  fo rb ids  assignment 
b y  a m em ber o f  his cover to  charterers o r anybody 
else. The inse rtion  o f th e  words “ to  c h a rte re rs ”  
specifica lly in  ru le  17 seems pecu lia rly  appropria te  
to  the  so lu tion  I  have suggested o f ru le  2 ( i.). I  
have po in ted  o u t how  the  cla im s b y  b ills  o f lad ing  
holders against the  ship are v e ry  o ften, in  fac t, 
b ro u g h t about th ro u g h  th e  negligence o f charterers, 
b y  reason o f th e  ship being called upon b y  charterers
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to  sign th e  b ills  o f lad ing , and how  n o rm a lly  when
ever th a t  happens there  is a r ig h t  o f in d e m n ity  
w hich accrues to  the  owner against the charterer. 
R u le  17 to  m y  m ind  qu ite  c learly  says th a t  no 
mem ber shall be a llowed to  g ive to  charterers any 
assignment o f his rig h ts  o f insurance cover b y  
th e  Association in  such a w ay th a t  th e  Association 
w ill be p re jud iced  thereby. Those words are n o t 
expressed, b u t to  m y  m in d  i t  is p la in  th a t  one 
ob ject o f ru le  17 is to  p reven t th e  c lub  losing its  
r ig h t o f subrogation a fte r paym en t to  th e  assured, 
its  member. Those tw o  rules taken  together, 
ru le  2 (i.) and ru le  17, to  m y  m in d  qu ite  c learly  
p rov ide , firs t ly , th a t  the  m em ber-owner o f the 
c lub is n o t e n title d  to  g ive aw ay to  th ird  parties, 
such as charterers, his r ig h ts  to  recover fro m  the 
club, and, secondly, th a t  the  Association sha ll in  
a ll events rem ain  e n tit le d  b y  w ay o f subrogation to  
enforce th e  m em ber’s r ig h t o f recourse against a ll 
th ird  parties in c lud ing  charterers.

N ow  i f  th a t  be th e  r ig h t m eaning o f those rules, 
w h a t is the  m eaning o f th e  second p a rt o f clause 8 
o f the  tim e  charte r, w h ich  says : “  Owners to  give 
tim e  charterers th e  benefit o f th e ir  p ro tec tion  and 
in d e m n ity  c lub  insurances, as fa r  as c lub  rules 
a llow , and in  case o f shortage o r damage to  cargo 
charterers to  bear the  franchise accord ing to  the 
c lub  rules, w h ich  owners w ou ld  have otherw ise 
borne ”  ? E x hypothesi, b y  reason o f th e  in te rp re ta 
t io n  th a t  I  have ju s t p u t  upon those tw o  rules, 
the  ow ner is requ ired  b y  the  c lub  to  preserve to  
the  c lub  his r ig h t o f recourse against the  tim e  
charte re r fo r  an in d e m n ity , and to  the  e x te n t o f 
th a t  r ig h t  o f recourse the  owner is prevented 
b y  the  c lub  rules fro m  g iv in g  to  the  tim e  charte re r 
the  benefit o f his insurance w ith  th e  c lub . There
fore, under th is  ru le  the  tim e  charte re r cannot 
c la im  th e  benefit o f the  c lub  insurance i f  a c la im  
to  th a t  e ffect w ou ld  in  any w ay  take  fro m  the  
club  its  effective r ig h t  to  recover fo r  its  own 
account fro m  th ird  parties— th a t  is to  say, fro m  
the  charterers— th e  damages th a t  were payable to  
the b i l l  o f lad ing  ho lder b y  reason o f bad stowage. 
Therefore, under th a t  clause, fo r  th a t  reason, i f  
the  r ig h t  o f in d e m n ity  o f  th e  ow ner fro m  the  tim e  
charte re r extended to  th e  whole am oun t o f his 
l ia b il i ty  to  the  b i l l  o f lad ing  ho lder, then  the 
answer to  th e  question : H o w  fa r  d id  the  c lub 
rules a llow  the  tim e  charterers to  have th e  benefit ? 
is : “  To no e x te n t ” — because th e  benefit and
the  r ig h t o f recourse b y  w ay o f th e  in d e m n ity  were 
equal. The r ig h t  to  recover fro m  the  tim e  
charterers was to  recover the  whole am oun t w h ich  
the owners had to  pay to  the  b i l l  o f lad ing  holders 
and recovered fro m  his club. In  th e  same w ay, 
in  m y  v iew , i f  the  tim e  charte re r says th a t  the  
effect o f the  clause in  th e  cha rte r is to  g ive to  h im  
the  benefit o f th e  m em ber’s cover w ith  th e  
association, th a t  in te rp re ta tio n  w ou ld  b rin g  the 
tim e  charte re r in to  co llis ion, so to  speak, w ith  
ru le  17, w h ich  says th a t  the  m em ber sha ll n o t 
assign his cover w ith  th e  association to  charterers. 
So th a t  fo r  those tw o  reasons, w h ich  support each 
o ther, I  th in k  the  tru e  v ie w  o f th e  pos ition  is th is , 
th a t  there  was an u n d e rta k in g  b y  th e  mem ber 
th a t  he w ou ld  n o t g ive aw ay any r ig h ts  o f recourse 
he m ig h t have, so as to  deprive  th e  c lub o f  its  
r ig h t o f subrogation upon paym en t o f  a c la im  b y  
w ay o f in d e m n ity  under the  in d e m n ity  section, 
and p a rtic u la r ly  under ru le  2 ( i.). B u t,  fu r th e r  
th a n  th a t ,  I  th in k  th a t  th e  preserva tion  o f the  
c lu b ’s r ig h t  o f subrogation— a preserva tion  o f the 
r ig h t  o f recourse aga inst th e  tim e  charterers—  
was a co nd ition  w h ich  was in troduced  in to  the  
ch a rte r-p a rty  co n tra c t as between th e  owner and 
the  tim e  charterers. The resu lt o f th a t  cond ition

can be expressed b y  in te rp re tin g  th e  clause thus : 
Owners w il l  g ive  to  tim e  charterers th e  benefit 
o f th e ir  c lub  insurances in  case o f shortage o r 
damage to  cargo i f  th e  rules o f th e  c lub  p e rm it 
th a t  to  be done ; b u t i f  the  rules o f th e  c lub  do n o t 
p e rm it th a t  to  be done, then  th is  undertak ing  
to  g ive th e  tim e  charterers th e  benefit o f  the 
insurance w il l  have no a pp lica tion . The prom ise 
to  g ive i t  is cond itiona l upon the  club  rules a llow ing  
i t ,  and i f  there  is a co n d itio n  in  the  c lub  rules 
w h ich  fo rb ids  i t ,  then, ex hypothesi, i t  cannot be 
done. T h a t seems to  me to  be the  p la in  m eaning 
o f th e  clause in  the  charte r, and, i f  so, then  the 
e ffect o f i t  is th a t  th e  tim e  charterers in  th is  
p a rtic u la r  case do n o t show th a t  there  was any 
benefit fro m  th e  insurance w h ich  the  c lub  rules 
a llow ed them  to  have g iven to  them  b y  the  owner.

There is one more p o in t I  w a n t to  m ention  
before I  re tu rn  to  th e  aw ard. The la s t line  o f 
clause 8 o f the  ch a rte r-p a rty  says th is  : “  Charterers 
to  bear th e  franchise accord ing to  the  c lub  rules, 
w h ich  owners w ou ld  have otherw ise borne.”  
U nde r the  c lub  rules there  is a p rov is ion  to  th is  
effect— a proviso  a ttached to  a ll th e  d iffe ren t 
sub-rules o f p ro tec tion  and in d e m n ity  risks w h ich  
are covered b y  th e  c lub— “  P rov ided  th a t, except 
in  respect o f cla im s fo r  loss o f life  and personal 
in ju ry , th e  m em ber sha ll bear th e  f irs t  101. o f any 
one c la im  a tta ch in g  to  e ithe r th e  p ro te c tio n  or 
in d e m n ity  section o f the  rules, unless other 
standards are p rov ided  th e re in .”  In  one o r tw o  
cases i t  is a h igher standard  than  £10. T h a t means 
th a t  when th e  owner makes a c la im  on the  club 
fo r  paym en t o f a l ia b i l i t y  to  a b i l l  o f lad ing  holder 
the  c lub  w i l l  a u tom a tica lly  say to  th e  owner : 
“  Yes, we w il l  pay th e  c la im  less 101.,”  and th a t  
deduction  is spoken o f in  the  ch a rte r-p a rty  as 
“  the  franchise accord ing to  the  c lub  ru les.”  I t  
was contended b y  the  charterers here th a t  by  
reason o f  th e ir  in te rp re ta tio n  o f th e  earlie r p a rt 
o f clause 8 th e y  had a com plete answer to  the  
owners’ c la im  fo r  in d e m n ity  under the  o rd in a ry  
p rinc ip le  th a t  an ow ner is e n tit le d  to  in d e m n ity  
fro m  his charte re r i f  th e  charte re r pu ts  upon h im  
a l ia b i l i t y  w h ich  otherw ise he w ou ld  n o t have 
incurred . T hey said : “  A t  any ra te , the  benefit 
you  are e n tit le d  to  fro m  th e  c lub  is th e  whole 
am oun t less 101. ; we contend th a t  we are not 
liab le  to  you  fo r  a n y th ing , b u t a lte rn a tiv e ly  we 
su b m it th a t  we are o n ly  liab le  to  you  fo r  the  101. 
w h ich  you  cou ld  n o t get o u t o f y o u r c lub  ” —  
and th a t  is the  relevance in  these proceedings o f 
th a t  p a rt ic u la r  p rov is ion  abou t the  101. franchise.

Before I  deal w ith  th e  argum ents addressed to  
the co u rt below and to  th is  cou rt, I  w i l l  ju s t  refer 
to  th e  rem ainder o f the  aw ard, so fa r  as i t  is 
necessary to  do so. The aw ard was expressed in 
a lte rn a tive  form s : “  The question fo r  the  decision 
o f the  c o u rt is w hether on the  facts found  and the 
tru e  construc tion  o f th e  con tra c t th e  cla im ants 
are e n tit le d  to  recover 1011. 3s. 4d. o r 101. or 
n o th in g .”  The fin d in g  o f  fa c t in  th e  aw ard was 
th a t  th e  damage to  th e  goods w h ich  gave rise to  
the  c la im  was im p rope r stowage b y  th e  tim e  
charterers, m ak ing  th e  r ig h t  o f in d e m n ity  o f the 
owners a tta ch  as against the charterers. On the 
aw ard being subm itted  in  those a lte rn a tive  forms 
to  the  learned judge  before w hom  th e  special case 
was b rou g h t, Lew is, J ., he held th a t  on th e  true  
in te rp re ta tio n  o f clause 8 the  benefit w h ich  the 
owners undertook to  g ive was th e  whole benefit 
th a t  th e y  m ig h t get fro m  the  c lub , and th a t  in  th is  
case as th e  c lub  had pa id  th e  b i l l  o f  lad ing  c la im ant 
d irec t, there  was no w ay o f  g iv in g  e ffect to  th a t 
und erta k in g  in  clause 8 except to  say th a t  the 
owners hav ing  go t com plete “  benefit ”  fro m  the
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insurance w ith  th e  c lub  th e  o n ly  w ay o f g iv ing  
effect to  th e  undertak ing  o f the  owners in  the 
ch a rte r-p a rty  was to  say equa lly  th a t  th e  tim e  
charterers should have th e  same degree o f benefit 
and be re lieved fro m  a ll l ia b il ity ,  sub ject to  the 
101. franchise.

Lew is, J . said th is  : “  I  feel I  ought n o t to  say 
th a t  th e  clause is to  be o f  lim ite d  app lica tion ,”  and 
he he ld , f irs t ly ,  th a t  the  on ly  effect o f ru le  17 is 
th a t  a person to  w hom  the  m em ber assigns his 
cover is n o t to  be able to  b in d  the  Association ; 
th a t  is to  say, th a t  to  such a person th e  Association 
could say : “  W e do n o t recognise th is , and we are 
n o t going to  p ay .”  Then he goes on : “ X do n o t 
see w h y , in  a case lik e  the  present, where the  tim e  
charte re r is n o t a tte m p tin g  to  get m oney o u t o f 
the c lub, he is n o t en title d  to  say : ‘ There is no th ing  
in  the  c lub  rules w h ich  disallows you  fro m  g iv ing  
me the  benefit o f w h a t you  have go t fro m  yo u r club, 
o r w h a t you  m ay get fro m  y o u r c lub  ’ ” — and 
consequently he to o k  th e  v iew  th a t  to  the  exten t 
o f w h a t the  owner go t fro m  the  club the  charterer 
was equa lly  e n tit le d  b y  reason o f the  clause in  the 
ch a rte r-p a rty  b y  w h ich  the  owner gave h im  the  
benefit o f his c lub  p ro tection .

The question we have to  decide is w hether the 
judgm en t in  fa vo u r o f the  tim e  charterers (except 
fo r  th e  101. franchise) is r ig h t o r wrong. In  m y  view , 
th a t  decision is w rong, fo r  the  reasons I  have 
a lready stated.

The question is a pure  question o f in te rp re ta tio n , 
and in  m y  v iew  th e  association o f the  p rov is ion  in  
the second h a lf o f clause 8 w ith  th e  f irs t  h a lf  o f 
th a t  clause makes the  pos ition  s t i l l  clearer. The 
f irs t h a lf o f th a t  clause provides th a t  the  captain  
shall sign b ills  o f lad ing  as presented. The ve ry  
n e x t words are th a t  th e  owners are to  g ive the  tim e  
charterers th e  benefit o f th e ir  c lub  insurances in  
case o f shortage o r damage to  cargo. T h a t shows 
th a t  the  p rov is ion  is d ire c tly  addressed to  the  case 
o f th e  lia b il i ty  o f  the  owner b y  reason o f the  act 
o f the  charterer, and i t  also makes i t  c lear th a t  the 
lia b il i ty  against w h ich  th e  tim e  charterers desire 
the benefit o f the  c lub  p ro tec tion , is th e ir  l ia b il i ty  
to  th e  owner under th e ir  im p lied  ob liga tion  to  
indem n ify  h im  against the  l ia b il i ty  th a t  th e y  have 
P ut upon h im . F o r th a t  reason, the  a rgum ent th a t 
the  tim e  charterers’ l ia b il i ty  contem plated b y  
clause 8 m ust be a lia b il i ty  to  persons o ther than  
the  owners, to  m y  m ind  is necessarily a w rong 
in te rp re ta tio n . T h a t was the  f irs t  argum ent 
addressed to  us on beha lf o f the  owners b y  th e ir  
counsel, b u t fo r  th e  reasons I  have g iven I  th in k  
th a t a rgum ent is w rong. The clause is, as i t  is 
fram ed, q u ite  a pp rop ria te ly  adapted to  dealing 
w ith  the  tim e  charterers’ l ia b il i ty  to  th e  owners 
Under th e  o rd in a ry  im p lie d  in d e m n ity , and in  
m y v iew  i t  is n o t necessary to  consider w hat other 
meanings the  clause m ay have, o r w h a t o ther 
applications m ay be given to  i t ,  o r w h a t o ther 
pireumstances m ay g ive rise to  its  app lica tion . I t  
is enough to  say th a t  th e  p a rt ic u la r  facts o f th is  
case are, in  qu ite  clear language, covered by 
clause 8 and th a t,  fo r  the  reasons I  have m entioned, 
the c lub  rules are such as "hot to  a llow  any benefit 
° f  the  c lub  insurance being g iven to  th e  tim e  
charterers,

That being so, what is the final result ? The 
Provision about giving the benefit of the club 
msurances to the time charterers has no application 
to the facts of this case at all. E x hypothesi, for the 
reasons I  have mentioned the club requires the 
member to preserve for its benefit his right of 
recourse ; in other words, it is a condition of their 
contract of insurance with him that that should 
oe done. Therefore, the time charterers are pre

vented from  in vo k in g  any p a rt o f  the  c lub  rules, 
because th e ir  r ig h t to  do so is excluded b y  the  
te rm s o f th is  clause o f the  cha rte r and, therefore, 
in  m y  view , i t  fo llow s th a t  th e  10Z. p rov is ion  is 
ju s t as irre le va n t as th e  m a jo r p rov is ion  under 
w h ich  th e  c lub  g ive th e  owner the  benefit o f the 
insurance against the  th ird  p a rty  claim s b y  b i l l  o f 
lad ing  holders.

A cco rd ing ly , th e  judgm en t, in  m y  view , should be 
against the  tim e  charterers fo r  the  whole am ount o f 
101Z. 3s. 4rf., w h ich  is th e  fu l l  c la im  fo r  indem n ity  
under the  term s o f  th e  ch a rte r-p a rty  i f  th e  clause 
about the  benefit o f  c lub  insurance is e lim inated, 
and fo r the  reasons I  have g iven th a t  clause, in 
m y  op in ion, has no app lica tion  here because the 
club  rules do n o t a llow  i t  to  be app lied and, the re 
fore, i t  is w h o lly  e lim ina ted  fro m  th e  consideration 
o f th e  case.

There is o n ly  one o ther m in o r m a tte r upon w hich 
I  desire to  add one w ord, and th a t  is th is  : I t  was 
contended th a t  the  clause w h ich  says th a t  
“  Charterers are to  load, stow and t r im  the  cargo 
a t th e ir  expense under the  supervision o f the 
c a p ta in ”  was a clause th a t  le f t  the  ob liga tion  o f 
stowage, as between ship and charterer, solely w ith  
th e  ship, and th a t  the  words, “  under the  supervision 
o f th e  cap ta in ,”  im p o rte d  th a t  he had to  give 
d irections as to  th e  whole o f th e  stow ing, and th a t, 
consequently, th e  charterers had no ob liga tion  
in  regard to  i t ,  and th a t, therefore, th e ir  p rim a ry  
lia b il i ty  to  in d e m n ify  the  owners never arose. 
T h a t a rgum ent was subm itted  to  th e  co u rt b y  S ir 
R o b e rt Aske, on beha lf o f the  charterers, b u t  in  
m y  op in ion i t  is erroneous. T h a t m a tte r has been, 
as a m a tte r o f fac t, considered in  th e  courts, 
p a rt ic u la r ly  in  the  case o f Brys and Gylsen Lim ited  
v. J. and J . Drysdale and Co. (1920, 4 L I.  L .  Rep. 
24). There was a clause in  th e  ch a rte r-p a rty  in  
th a t  case w h ich  p rov ided  th a t  th e  charterers or 
th e ir  agents were to  p rov ide  and pay a stevedore 
to  do the  stow ing o f  the  cargo under th e  supervision 
o f th e  m aster. W hen th a t  case came before the  
cou rt, Greer, J . (as he then  was) said (4 L I.  L .  
Rep. a t p . 2 5 ): “ I  th in k  th e  effect o f such a clause is 
to  trans fe r th e  d u ty  and ob liga tion , w h ich  w ould 
otherw ise rest on the  shipowner, to  the  charterer, 
o f  stow ing the  cargo in  the  w ay i t  ought to  be 
stowed ” — and a few  lines fu rth e r on, he said : 
“  T o  m y  m ind , the  effect o f th is  clause is the same 
as L o rd  Esher fe lt  w ou ld  be the  effect o f th e  words 
* em p loy and pay the  stevedore ’ in  h is judgm en t 
in  H arris  v . Best ”  (1892) 7 Asp. M ar. La w  Cas. 272 ; 
68 L .  T . Rep. 76). In  th a t  ease there  was a clause 
in  the  ch a rte r-p a rty  w h ich  p rov ided  : “  Stevedore 
to  be appointed b y  the  charterers in  London on ly, 
b u t employed and pa id  fo r  b y  owners ” — and 
L o rd  Esher said th is  obiter : “  Sometimes i t  is
s tip u la ted  th a t  the  charte re r is to  em ploy and 
pay a stevedore, and i f  he is to  em ploy a stevedore 
to  stow  the  cargo, then  he is liab le  fo r the con
sequences o f bad stowage ” — p o in tin g  o u t th a t  
th e  mere fa c t o f his em ploying  and pay ing  the  
stevedore made the  stevedore his servant or, 
a t any ra te , made h im  responsible fo r  th e  good 
stowage o f th e  cargo. Those tw o  cases, a lthough  
perhaps n o t abso lu te ly  in  p o in t, o r perhaps n o t 
abso lu te ly  b in d in g  on th is  cou rt, I  th in k  establish 
a tru e  in te rp re ta tio n  o f a phrase in  a charte r- 
p a rty , such as th e  phrase here : “  Charterers are 
to  load, stow  and t r im  th e  cargo a t  th e ir  expense 
under the  supervis ion o f th e  cap ta in  ” — and, 
fu rth e r, I  th in k  th a t  is th e  tru e  in te rp re ta tio n  o f 
the  clause.

F o r these reasons I  th in k  th a t  in  th is  case the 
learned judge to o k  a w rong v ie w  o f th e  in te rp re ta 
t io n  o f clause 8 and th e  c lub  rules. I  notice  th a t
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in  his judg m e n t he does n o t c ite  th e  second h a lf 
o f  ru le  2 ( i.). I t  is possible th a t  th a t  second h a lf 
o f the  ru le  was n o t b ro u g h t to  his L o rd sh ip ’s 
a tte n tio n , as i t  was to  our a tte n tio n  on the argum ent 
before us. I  th in k  th a t  th a t  p a rtic u la r  h a lf o f 
the ru le  is one o f  v ita l im portance  here, because 
i t  is th e  com bina tion  o f th a t  ru le  w ith  ru le  17 
w hich makes the  in te rp re ta tio n  w h ich  I  have p u t 
upon th e  ch a rte r-pa rty , in  m y  op in ion , c le a r ; and 
i t  m ay be th a t  th a t  is th e  reason w h y  the  learned 
judge to o k  the  v iew  he d id  as to  th e  in te rp re ta tio n  
o f th is  cha rte r-pa rty .

F o r these reasons, I  th in k  th is  appeal m ust be 
allowed and judgm en t entered fo r  th e  owners 
against the  charterers under the  aw ard  fo r 
1011. 3s. 4d., w ith  costs here and below.

Clauson, L.J.— L o g ica lly  the  f irs t  question in  
th is  case is whether, on th e  tru e  construction  o f the 
ch a rte r-p a rty , the  l ia b il i ty  fo r  im proper stowage is 
th row n , as between the  tim e  charterers and the 
owners, on th e  tim e  charterers. The  provisions 
o f clause 8 o f the  ch a rte r-p a rty  s h if t  th is  l ia b il i ty  
fro m  the  shipowners to  the  charterers unless the  
words “  under the  supervision o f th e  cap ta in  ”  
have th e  operation o f rep lacing th e  l ia b il i ty  as 
between those parties on th e  shipowners. The 
words as to  “  supervision ”  do n o t appear to  me 
so to  operate ; th e y  m erely, a t the  m ost, e n title  
the m aster to  in te rfe re  w ith  the  stowage fo r  the 
lim ite d  purpose o f p ro te c tin g  the  ship fro m  some
th in g  w h ich  w ou ld  in te rfe re  w ith  her seaworthiness. 
They have, in  m y  op in ion , no operation as regards 
sh iftin g  the  onus save, possibly, where the  m aster’s 
interference has been the cause o f the  im proper 
stowage— and th a t,  o f course, is n o t the  present 
case. The same v iew  appears to  have been taken  
b y  Greer, J ., (as he then  was), in  the  case o f Brys and 
Gylsen Lim ited  v . J. and J . Drysdale and Co. 
(1920, 4 L i.  L .  Rep. 24).

The l ia b il i ty  fo r  im proper stowage being thus  as 
between the  tim e  charte re r and the  shipowner upon 
the  tim e  charterer, and the  shipowner hav ing  in  
fa c t paid, o r procured his c lub  to  pa y  fo r h im , the
1011., a d m itte d ly  payable to  the  cargo owner in  
respect o f the  im proper stowage, i t  fo llow s th a t  the 
shipowner has the  r ig h t to  recover the  1011. against 
the tim e  charte re r unless there  is some prov is ion  in  
the ch a rte r-p a rty  w h ich  m odifies th is  position . I t  
is suggested th a t  the  pos ition  is m odified  b y  the 
last sentence in  clause 8 o f the  ch a rte r-p a rty . I t  
is suggested th a t  the  ch a rte r-p a rty  provides th a t 
to  the  ex ten t to  w h ich  the  shipowner is in  a pos ition  
to  ob ta in  in d e m n ity  against th is  l ia b il i ty  fro m  his 
c lub  he m ust trans fe r to  th e  tim e  charte re r the  
benefit o f his cover, w ith  the resu lt th a t  the  tim e  
charte re r w il l  get p ro tec tion  a t th e  expense o f the 
shipow ner’s club.

In  th e  present case under the  rules o f  the  c lub 
the shipowner has to  bear the  f irs t  101. as between 
h im self and th e  club— and the  resu lt is, i f  th is  v iew  
be correct, th a t  the  tim e  charte re r gets p ro tection  
to  the  ex ten t o f 911. a t the  expense o f th e  c lub  and 
m ust in d e m n ify  th e  shipowner to  the  ex ten t o f 101. 
on ly. W he ther th is  con ten tion  w ou ld  succeed i f  
clause 8 o f the  ch a rte r-p a rty  stood as in  p r in t  is a 
question w h ich  does n o t arise and about which, 
fo r m yself, I  do n o t propose to  express any op in ion. 
I  am, however, o f op in ion  th a t  th a t  con ten tion  is 
excluded b y  reason o f the  presence in  the  charter- 
p a rty  o f the  words “  as fa r as c lub  rules a llow .”  
T u rn in g  to  th e  c lub  rules and p a rtic u la r ly  to  the  
p a rt o f  ru le  2 (i.) w h ich  m ust, o f  course, be read 
in  con junc tion  w ith  a ll the  o ther rules, inc lud ing  
ru le  17, i t  appears to  me to  resu lt as a m a tte r o f

construction  th a t  i t  is a cond ition  o f the  in d e m n ity  
to  w h ich  the  m em ber is to  be e n tit le d  under the 
rules th a t  the  c lub  is to  have the  r ig h t  to  recover 
fo r its  own account any sum w h ich  th e  mem ber 
m ay be e n tit le d  to  recover fro m  any th ird  p a rty  in  
respect o f th e  m a tte r o f his c la im  against the  club. 
The words in  the  ch a rte r-p a rty  “  as fa r  as club 
rules a llow  ”  have th e  resu lt, in  m y  v iew , th a t  no 
greater r ig h t in  respect o f th e  cover is to  be vested 
b y  reason o f th is  clause in  th e  tim e  charte re r than  
such r ig h t  as could be so vested consis tently  w ith  
the  provis ions o f the  c lub  rules. So reading the 
clause i t  seems to  me to  fo llo w  th a t  the  tim e  
charte re r cannot c la im  against the  shipowner under 
th is  clause, in  v iew  o f  the  rules o f the  club, to  be 
freed fro m  th e  ve ry  l ia b il i ty  w h ich  i t  is a cond ition  
o f  the  in d e m n ity  th a t  the  c lub  should be 
e n title d  to  enforce against h im  fo r  its  own 
account.

The consequence is th a t  fo r th e  purposes o f the 
present m a tte r  and in  th e  case o f a shipowner who 
is a m em ber o f th is  p a rtic u la r club, w ith  these 
p a rtic u la r rules, th e  las t sentence o f clause 8 has 
no effective operation fo r the  benefit o f the  tim e  
charterer.

A cco rd ing ly , in  m y  judg m e n t th e  appeal should 
be allowed and the  judg m e n t should be to  the 
effect th a t  the  c la im ants are e n tit le d  to  recover 
101Z. 3s. 4d., w ith  the  resu lt as to  costs w h ich  is 
s ta ted in  par. 14 o f th e  award, and the  respondents, 
the tim e  charterers, m ust be ordered to  pay the 
costs o f th e  appeal.

Goddard, L.J.— On the  f irs t p o in t, namely, 
w hether the  lia b il i ty  fo r  the  im proper stowage 
fa lls  on the  owners o r the  tim e  charterers, I  en tire ly  
agree w ith  the  v iew  taken  b y  the  learned judge and 
b y  m y  Lords, and I  propose to  say no more upon 
th a t.

On th e  second p o in t I  have the  m is fo rtune  to  
d iffe r fro m  m y  Lords. N a tu ra lly , I  express m y 
op in ion  w ith  some hesita tion , a lthough  perhaps 
w ith  less hes ita tion  th a n  I  should otherw ise do, 
because I  am  agreeing w ith  th e  learned judge 
below and w ith  the  v ie w  taken  b y  a learned a rb i
tra to r ,  whose ve ry  w ide experience in  these m atters 
is w e ll know n.

The p o in t arises in  th is  way. The owners, having 
had to  pay the  b i l l  o f lad ing  holders fo r damage 
caused b y  reason o f im proper stowage, the  lia b il i ty  
fo r w h ich  as between themselves and the  tim e- 
charterers fa lls  on th e  la tte r, cla im ed in  the  a rb itra 
t io n  to  be re-pa id  th a t  sum. T he y  are m et w ith  
th is  answer : “  Y o u , th e  owners, have agreed to  
give us, the  tim e  charterers, the  benefit o f  the 
p ro tec tion  and in d e m n ity  c lub  insurance so fa r  as 
y o u r c lub  rules a llow  ”  and the  o n ly  question th a t 
I  see w h ich  arises on th is  p a rt o f th e  case is whether 
the  c lub  rules— the  club being th e  W est o f E ng land 
Steam ship Owners’ P ro tec tion  and In d e m n ity  
Association— p e rm it o f th a t  barga in  being made 
between the  owners and the  tim e  charterers. I f  
th e y  do no t, the  c la im  fa ils. B u t as between the 
tim e  charterers and th e  owners, i f  I  can place a 
construc tion  upon th e  rules w h ich  does enable 
p ro tec tion  to  be g iven as against a construction  
th a t  prevents the  p ro tec tion  being given, I  th in k  
I  ought to  p re fe r the  construction  w h ich  allows the 
p ro tec tion  to  be g iven because this clause is p u t if i 
the  ch a rte r-p a rty  fo r  the  benefit o f th e  tim e 
charterers. N ow  th is  is where I  d iffe r from  m y 
Lords. I  do n o t fin d  a n y th in g  in  the rules which 
prevents the  owners m aking  th is  barga in  w ith  the 
tim e  charterers. The w a y  th e  case arises is th a t
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when the  owners c la im  against th e  tim e  charterers, 
th e y  say : “  T rue , we are liab le  to  you, b u t  yo u  have 
been pa id  y o u r loss b y  yo u r club, and as you  have 
contracted to  g ive us the  benefit o f th a t  paym ent 
there  is no th ing  you  can recover fro m  us.”  I t  
w ou ld  be in  m y  ju d g m e n t exa c tly  the  same i f  th e y  
had n o t a c tu a lly  been pa id  b y  th e  club, b u t had a 
r ig h t to  be pa id  b y  th e  club— because then  the 
answer w ou ld  be : “  Y o u  go to  yo u r c lub  and get 
the  m oney fro m  yo u r c lub  and yo u  have to  give us 
the  benefit o f th a t  m oney, so there  is n o th ing  w h ich  
can be cla im ed fro m  us, because you  w il l  h o ld  the  
money as trustee  fo r  us.”

B o th  before the  learned a rb itra to r  and before 
the learned judge i t  does n o t appear th a t  th e  question 
as to  ru le  2 (i.) w h ich  has been so m uch discussed 
before us was as m uch as m ooted ; the  o n ly  p o in t 
w h ich seems to  have been taken  there  is w ith  
regard to  ru le  17. I t  is qu ite  clear th is  p o in t was 
n o t taken  before the  learned a rb itra to r  because he, 
who has set o u t his special ease w ith  extrem e 
care, has n o t set o u t the  words in  ru le  2 ( i.)  o f the  
rules upon w h ich  so m uch depends. T h a t c learly  
shows th a t  nobody th o ug h t o f ra is ing th a t  p o in t 
before h im . N o r was the  p o in t apparen tly  d is
cussed before Lew is, J ., because he does n o t m en
tio n  i t  a t  a ll— M r. M cN a ir hav ing  based his 
argum ent solely upon ru le  17. F o r m yse lf I  confess 
th a t when a case has been before a learned a rb itra 
to r  o f the  experience o f M r. W il l in k  and a judge  o f 
the experience o f Lew is, J ., and has been argued b y  
experienced counsel, I  th in k  I  should lo o k  ve ry  
ca re fu lly  a t an a rgum ent w h ich  does n o t emerge 
u n t il the  case comes in to  th is  court.

As I  understand i t ,  the  w ay i t  is p u t is th is . I t  
is said th a t  ru le  2 (i.) o f th e  c lub  rules is in  these 
words— o m itt in g  im m a te ria l words : “  The  Associa
t io n  shall be e n title d  to  . . . . recover fo r  its  own 
account fro m  th ird  parties any damages th a t  m ay 
be p rovab le  b y  reason o f such neglect.”  F o r m yself, 
I  do n o t regard th a t  as any more than  a s ta tem ent 
o f the  comm on law, nam ely, th a t  i f  the  Association, 
being the  insurers in  the  case, pay the  assured 
they are e n tit le d  to  subrogation o f  his r ig h ts— b u t 
before the  r ig h t o f subrogation can arise there  m ust 
be a c la im  th a t  can be made b y  th e  assured against 
some th ird  person. I f  there  is no th ird  person 
against w hom  th e  c la im  w ou ld  lie  a t th e  su it o f the 
assured, no r ig h t o f subrogation arises. I f  I  insure 
nay p ro p e rty  against a ll risks and I  m yse lf damage 
th a t p ro p e rty  th rough  m y  own negligence I  am 
en title d  to  recover fro m  m y  insurers. F o r instance, 
r f I  have insured a m o to r car against damage, and I  
run  i t  in to  a w a ll, I  am  e n tit le d  to  recover in  
respect o f th a t  damage fro m  m y  insurers. N o 
question o f subrogation arises there. I  regard 
these words as though  th e y  were w r itte n  in to  a 
Policy o f insurance, and I  then  ask m yself, i f  they  
Were, w he ther there  is a n y th in g  in  those words 
which p ro h ib its  the  assured fro m  m aking  any 
con trac t th a t  he sees f i t  to  m ake. I  confess I  do 
not, unless I  read in to  the  clause a g rea t m any 
Words w h ich  are n o t there. O rd in a rily , the  assured 
n^ny make such a con trac t as he likes p rov ided  
th a t i t  is n o t fo rb idden b y  th e  po licy . Take the 
instance o f a m o to r car insurance again. I f  I  
insure m y  m o to r car against damage and i t  is 
damaged b y  th e  neg ligent ac t o f a th ird  p a r ty  the 
jnsurer pays me, b u t  he has his r ig h t o f subrogation. 
N ow  take  th e  comm on case th a t  can arise and does 
nrise every day. E ve ryb o dy  knows now, and i t  
has been a ffirm ed in  th is  cou rt, th a t  garage p ro 
prie to rs say th e y  w ill n o t take  cars in  except a t 
owner’s risk , w h ich absolves them  fro m  l ia b il i ty  
io r  negligence. I f  m y  car is damaged w h ile  in  the
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garage b y  th e  garage p ro p r ie to r ’s negligence, I  
cannot recover against th e  garage p ro p rie to r. B u t, 
though  I  have words in  m y  p o licy  preserving o r 
se tting  o u t th e  insurer’s r ig h t  o f  subrogation, i t  
w ou ld  be s ta rtlin g  to  hear th a t  the  insurer could 
refuse to  pay me fo r  th e  damage to  m y  car because 
the  garage people had on ly  taken  the  car in  on the  
term s th a t  th e y  should n o t be liab le  fo r  damage 
caused to  i t  b y  th e ir  negligence. I  do n o t regard 
the  words o f th is  ru le  as in  any w ay lim it in g  the  
r ig h t  o f the  assured to  make w h a t con tra c t he 
pleases. I  do n o t th in k  the  words : “  The Associa
tio n  shall be e n title d  to  . . . recover fo r its  own 
account fro m  th ird  parties any damages th a t  m ay 
be p rovab le  b y  reason o f such neglect ”  ough t to  
be construed as m eaning : “  Y o u  are never to
make a con tra c t w h ich  w ill deprive  you  o f the  r ig h t 
to  recover damages against th e  th ird  person ” —  
because i t  is o n ly  i f  I  have the  r ig h t  to  recover 
against the  th ird  person th a t  th e  insurance com pany 
can have the  r ig h t to  recover against th a t  th ird  
person.

The cases w h ich  counsel fo r  the  appellants cited 
and re lied  on, as saying th a t  i f  the  assured d id  
a n y th in g  to  deprive the  insurer o f  his r ig h t o f 
subrogation, he then  became liab le  in  damages to  
the  insurance com pany the  measure o f  w h ich  was 
the  am oun t w h ich  had been pa id  to  h im  b y  the 
insurance com pany, were a ll cases in  w h ich  the  
assured a ltered the  pos ition  between h im se lf and 
the  th ird  p a rty , w ho w ou ld  otherw ise have been 
liab le, a fte r paym en t b y  the  insurance com pany 
and a fte r th e  r ig h t  o f  subrogation had become 
vested in  the  insurance com pany. T h a t, o f course, 
is an e n tire ly  d iffe ren t m a tte r. I f  I  have been 
pa id  b y  m y  insurance com pany fo r  damage to  m y  
car and have go t the  m oney in  m y  pocket, I  m ust 
n o t then  go and release the  person who has caused 
the  damage, so as to  deprive m y  insurer, who has 
p a id  me, o f the  r ig h t  o f pu rsu ing  the  wrongdoer. 
I  th in k  th a t  i t  is d iff ic u lt, and indeed I  f in d  i t  
im possible to  read in to  ru le  2 (i.) a p ro h ib itio n  on 
the  assured fro m  m aking  a con trac t o f th is  so rt in  
the  o rd in a ry  course o f his business, a lthough i t  m ay 
have the effect o f exc lud ing recovery fro m  a w rong
doer so th a t  the  insurance com pany w ou ld  have 
no rem edy against h im . I f  the  in te n tio n  o f the 
c lub  is to  do any such th in g , I  th in k  i t  should be 
sta ted in  clear term s. As I  have said, the  in te r 
p re ta tio n  w h ich  I  p u t on th is  ru le  is no m ore than  
th is , th a t  i t  is  decla ra to ry  o f th e  r ig h t o f the 
insurance com pany to  pursue its  o rd in a ry  r ig h t o f 
subrogation i f  the re  is a c la im  w h ich  can be 
enforced in  those circumstances.

W ith  regard to  ru le  17, w h ich  was the  o n ly  ru le  
w h ich  was re lied  upon before the  learned a rb itra to r  
and, so fa r  as I  can see, before Lew is, J .— ce rta in ly  
i t  was th e  o n ly  ru le  re lied  upon before the  learned 
a rb itra to r— I  w ou ld  say th a t  th a t, in  m y  judgm en t, 
has no th ing  to  do w ith  the  case. T h a t ru le  says : 
“  N o assignment o r subrogation b y  a m em ber o f 
his cover w ith  th is  Association to  charterers o r 
any o ther persons sha ll be deemed to  b in d  th is  
Association to  any e x ten t whatsoever.”  T h a t to  
m y  m in d  s im p ly  means th is  : “  Y o u  shall no t
assign y o u r con trac t o f insurance.”  A  m arine 
insurance p o licy  is b y  sect. 50 o f the  M arine 
Insurance A c t assignable unless i t  contains term s 
expressly p ro h ib itin g  assignment. I  read th a t  ru le  
as o n ly  m eaning th a t  the  co n tra c t o f  insurance 
between the  club  and its  m em ber sha ll n o t be 
assigned b y  a m em ber to  any o ther person ; in  
o ther words, no o ther person is to  be th ru s t on the 
c lub  as one o f its  members o r insured w ith o u t its  
consent.

PP
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F o r these reasons I  w ou ld  be fo r d ism issing the 
appeal and upho ld ing  the  aw ard as d irected  b y
Lew is, J . Appeal allowed. Cross-appeal dis

missed. Leave to appeal to the 
House of Lords.

S olic ito rs fo r the appellants, Holman, Fenwick 
and W illan.

S olic ito rs fo r the  respondents, Middleton, Lewis 
and Clarke.

$?ousc of ILoriis.

M arch  10, 17, and M a n  8, 1939.

(B e fo re  L o rd s  Atkin, Thankerton, Russell, 
Wright, a n d  Porter.)

Northumbrian Shipping Company Limited v.
E. Tim m  and Son Limited, ( a )

Contract fo r  carriage o f goods— Loss o f 
ship and cargo by strand ing— D evia tion  to 
obtain coal— L ia b il i ty  o f shipowners— Canada 
W ater Carriage o f Goods A ct, 1910 ( I t .  S. C., 
1927, c. 207), ss. 6, 7.

The appellants were owners o f a steamship 
which loaded a cargo o f wheat at Vancouver fo r  
carriage to H u ll.  They du ly  issued a b i l l  o f 
lad ing  re la ting  to the wheat, o f which the 
respondents were the endorsees. The appellants  
intended that the sh ip  should proceed to St. T . 
and coal there, but on the way i t  was fo u n d  that 
she had not sufficient coal to reach that p o rt and  
a devia tion was made in  order to obtain coal 
at J .  W h ile  on the way to J .  the sh ip  stranded 
and both sh ip  and cargo were lost. The 
endorsees o f the b i l l  o f lad ing  brought an action  
against the shipowners c la im ing  that the loss 
was due ( in te r  a lia )  to the negligence' o f the 
shipowners or the ir servants in  a llow ing  the 
ship to leave the p o rt o f departure w ith  an 
inadequate supp ly  o f coal. The shipowners 
pleaded that they were protected by the terms o f 
the b i l l  o f lad ing  and by sects. 6 and  7 o f the 
Canada W ater Carriage o f Goods A c t, 1910, 
which was incorporated therein. The b i l l  o f 
lad ing  contained a deviation clause and also a 
clause re liev ing the shipowners fro m  l ia b il ity  
fo r  loss by strand ing or by p e rils  o f the sea or 
by unseaworthiness o f the vessel, provided a ll 
reasonable means had been taken by the carriers  
to provide against such unseaworthiness. B y  
sect. 6 o f the C anadian A c t : “  I f  the owner o f 
any sh ip  transporting  merchandise or prope rty  
fro m  any p o rt in  Canada exercises due diligence 
to make the sh ip  in  a l l respects seaworthy and  
p ro pe rly  m anned equipped and supp lied  
neither the sh ip  no r the owner agent or charterer 
sha ll become or be held responsible fo r  loss or 
damage resu lting fro m  fa u lts  or errors in  
navigation or in  the management o f the sh ip

(a) Reported by Geoffrey P. L answorthy, Esq., 
Barrister-at-Law.

. . B y  sect. 7 o f that A c t : “  The sh ip  the 
owner charterer agent o r master sha ll not be 
held liable fo r  loss a ris in g  fro m  fire , dangers o f 
the sea . . .  or fo r  loss resu lting . . . fro m  
saving or attem pting to, save life  or p roperty  
at sea, or fro m  any deviation in  rendering such 
service or other reasonable deviation, or fro m  
strikes, or f o r  loss a ris ing  w ithou t the ir actual 
fa u lt  or p r iv ity  or w ithou t the fa u lt  or neglect 
o f the ir agents servants or employees.”  
M a c K in n o n , L .J .  fo u n d  as a fa c t that the 
strand ing o f the sh ip  was caused by the neg li
gence o f the master and nav igating  officers and  
that the sh ip  had le ft Vancouver w ith  in su ffi
cient coal to reach St. T ., and held that the 
above sections d id  not ap p ly  and that the 
shipowners were liable. The Court o f Appea l 
held, app ly ing  T h e  V o r t ig e rn  (8 A sp. M a r.  
Law  Cas. 523 ; 80 L . T . Rep. 382 ; (1899)
P . 140), that the sh ip  having left the po rt o f 
loading w ith  insuffic ient coal to enable her to 
reach the end o f the f irs t  stage o f the voyage, 
the appellants were not protected either by 
the terms o f the b il l o f lad ing or by the 
provis ions o f the statute incorporated therein, 
and were liable fo r  the loss o f the wheat.

H eld, that the appellants could not show 
that they exercised due diligence to make 
the sh ip  seaworthy, and therefore had not 
fu lf i l le d  the condition imposed by sect. 6 of 
the Canadian A c t o f  1910, since they were 
responsible fo r  deciding that the sh ip  should 
bunker at S. T . and were bound to see that she 
had sufficient coal to get there. P a te rs o n ’s 
S team sh ips  L im ite d  v. C a n a d ia n  C o -o p e ra tive  
W h e a t P ro d u ce rs  L im ite d  (18 Asp. M a r.  
Law  Cas. 524 ; 151 L . T . Rep. 549 ; (1934) 
A . C. 538) applied. The contention o f the 
appellants that, though a sh ip  had not a 
sufficiency o f bunkers to satisfy the norm al 
contingencies fo r  the bunkering stage o f the 
ship which the owners had fixed, yet i f  a 
reasonably sufficient m arg in  had been allowed 
fo r ,  the fa c t that there turned out to be a deficiency 
w ould not necessitate a f in d in g  that the sh ip  
was not seaworthy fo r  the stage o r that due 
diligence had not been used to make her so, 
provided that there was in  the course o f the 
stage an interm ediate bunkering p o rt at which 
the sh ip  could call, was wrong. The remarks 
o f Barnes, J . ,  a great master o f mercantile  
law, in  T h e  V o r t ig e rn  (u b i su p .) could be 
app lied  w ith  even greater force in  the present 
case. I f  the owners allowed the sh ip  to start 
on the f irs t  stage fix e d  upon fo r  bunkering  
w ithou t sufficient coal fo r  that stage the ship  
was not seaworthy fo r  that stage.

Decision o f the Court o f A ppea l (19  A sp. M ar- 
Law  Cas. 184 ; 158 L . T . Rep. 474) affirmed.

Appeal from the judgment of the Court of Appeal,
dated th e  2nd M arch, 1938.

The fac ts  are sh o rtly  s ta ted in  th e  headnote.

W illin k , K .C . and C yril M ille r  fo r  th e  appellants
th e  N o rth u m b ria n  S h ipp ing  Com pany Limited.
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A . T . M ille r, K .C ., S ir Robert Aske, K .C . and 
A . J . Hodgson fo r  th e  respondents.

The argum ents were heard on the  16 th  and 17th 
M arch, and appear fro m  the  ju d g m e n t o f L o rd  
W rig h t.

T h e ir  Lordsh ips to o k  tim e  fo r  consideration.

Lord Atkin.— M y  Lords, I  have had th e  oppor
tu n ity  o f read ing  the  opinions w h ich  are about to  
be de livered b y  m y  noble and learned friends, L o rd  
W r ig h t and L o rd  P o rte r. I  agree w ith  them , and 
have n o th ing  to  add.

Lord Thankerton.— M y Lords, I  also have had 
an o p p o rtu n ity  o f considering th e  opin ions about 
to  be delivered b y  m y  tw o  noble and learned friends, 
and I  concur in  th e ir  v iew .

Lord Wright.— The m ate ria l facts in  th is  case 
were ca re fu lly  and precisely found  b y  M acK innon, 
L .J .,  who tr ie d  the action  when s it t in g  as an 
a d d itio n a l judge  o f  th e  K in g ’s Bench D iv is io n . 
H is  find ings o f fa c t were a ffirm ed b y  th e  C o u rt o f 
Appeal, and have been accepted before yo u r 
Lordsh ips on th is  appeal. T hey can there fore  be 
stated sho rtly .

The respondents were holders o f a b i l l  o f  lad ing  
fo r a parce l o f 9520 bushels o f w heat shipped in  
N ovem ber, 1932, a t Vancouver, B r it is h  Colum bia, 
on th e  appellants ’ steamship Newbrough fo r  carriage 
to  H u ll.  The vessel’s to ta l cargo consisted o f 8389 
tons o f w heat and bran. In  th e  events w h ich  
ensued th a t  w hole cargo, w h ich  was w o rth  about
40,0001., became a to ta l loss. I t  has been agreed 
th a t  the  resu lt o f these proceedings w i l l  be b in d in g  
as between th e  shipowners and the  o the r b i l l  o f 
lad ing  holders. The Newbrough had  sailed round 
from  M on trea l to  V ancouver in  ba llast, and the 
appellants had  in s truc ted  the  m aster to  bunker on 
the  w ay a t P o r t R oya l, Jam aica, ta k in g  in  suffic ient 
coal to  sa il w ith  1200 tons. T h is  was done. A t  
Vancouver th e  m aster was in s tru c te d  to  bunker fo r 
the  ocean voyage homewards a t St. Thom as, in  the 
V irg in  Islands. This, as M acK innon, L .J . found, 
fixed  th e  stage o f the  voyage fo r  bunkering  p u r
poses. A t  th e  t r ia l  th e  L o rd  Justice  found , a fte r 
considering a great deal o f co n flic tin g  evidence, 
th a t  when she le f t  Vancouver, on the  26 th  N ovem 
ber, 1932, she had on board no more th a n  675 tons 
o f coal, and th a t  th is  q u a n tity  was n o t su ffic ient to  
take  her fro m  V ancouver to  S t. Thom as. H e r 
voyage to o k  her down the  P ac ific  coast and th e 1' 
th rough  th e  Panam a Canal. There was no th ing  
abnorm al in  th e  w eather in  th e  Pacific  fo r  a w in te r 
voyage. W h ile  passing th ro u g h  the  canal the  m aster 
asked the  ch ie f engineer w h a t q u a n tity  o f coal 
rem ained on board  and was to ld  there  was about 
168 tons. T h is  appears to  have been an over-estim 
ate o f a bou t 12 tons. B u t  i t  is n o t now  contested 
th a t, as the  L o rd  Justice  found , the  m aster should 
bave taken  m ore bunkers a t Colon, the  p o rt a t the 
A tla n t ic  end o f the canal, where there  are bunkering  
fac ilitie s , before proceeding tow ards St. Thomas. 
I t  is n o t questioned th a t  he had a u th o r ity  from  
bis owners to  do so i f  he deemed i t  necessary. H e 
d id  n o t do so and le f t  th e  canal on the  19 th  Decem
ber, 1932. O n the  22nd December, he decided th a t 
be had n o t enough bunkers to  ta ke  h im  to  St. 
Thomas, w h ich  was a bou t 530 m iles aw ay and 
altered course to  P o rt R o ya l, th e n  about 415 miles 
away. There had been no unusual w eather fo r  the 
fbne o f th e  yea r in  th e  Caribbean Sea. W h ile  on 
th is  course the  vessel ran  on to  M o ra n t Cap, a 
reef o ff th e  is land  o f Jam aica, and became, along 
w ith  he r cargo, a to ta l loss. M acK innon , L .J .

found  th a t  th e  vessel was lo s t b y  d e fau lt o r errors 
in  nav iga tion . H e also found  th a t  on s ta rtin g  from  
Vancouver th e  vessel had  n o t enough coal to  take  
her to  St. Thom as, a llow ing  a reasonable m arg in  
fo r  the  contingencies to  w h ich  any such voyage 
m ust be sub ject, and  the  m aster had n o t exercised 
due diligence to  m ake her seaworthy.

The b i l l  o f lad ing  under w h ich  th e  respondents’ 
w heat was carried  was issued a t V ancouver on the  
26 th  N ovem ber, 1932. I t  was to  be governed b y  
the  law  o f th e  ca rry in g  ship, th a t  is, b y  E ng lish  law , 
and conta ined e laborate s tipu la tions  and excep
tions, b u t  these were in  the  m ain  superseded b y  
clause 35. T h is  clause, w h ich  is genera lly called 
the  clause param ount, p rov ided  th a t  the  b i l l  o f 
lad ing  was sub ject to  a ll the  te rm s and provis ions 
of, a nd  exem ptions fro m  l ia b il i ty  conta ined in  the  
Canadian W a te r Carriage o f  Goods A c t, 1910, 
w h ich  was then  in  force, and inco rpo ra ted  as 
requ ired  b y  th a t  A c t, s. 4, w h ich  declared to  be 
n u ll and v o id  any clause, covenant or agreem ent in  
any b i l l  o f lad ing  re liev ing  the  shipowner, charterer, 
m aster o r agent fro m  l ia b i l i t y  fo r  damage aris ing 
fro m  negligence o r weakening o r avo id ing  the 
ob liga tions o f the  owner o r cha rte re r to  exercise due 
diligence in  regard to  seaworthiness o r the  ob liga 
tions  o f  the  m aster, officers, servants o r agents to  
care fo r  and de live r the goods, unless such clause, 
covenant o r agreement was in  accordance w ith  th e  
A c t. In  th is  w ay as m a tte r o f co n tra c t th e  re levan t 
exceptions conta ined in  the  A c t were incorpora ted  
in  the  b i l l  o f lad ing . O f these prov is ions those in  
sect. 6 were th e  o n ly  ones re lied  on b y  the  appellants. 
T h is  section, so fa r as m a te ria l, is to  the effect th a t  i f  
the  owners o f any ship tra n sp o rtin g  merchandise 
from  any p o rt in  Canada should exercise due 
diligence to  m ake th e  ship in  a ll respects seaworthy 
and p ro p e rly  supplied, th e  owner should n o t be 
responsible fo r  loss resu lting  fro m  fa u lts  o r errors 
in  nav iga tion  o f  the  ship. The appellants r ig h t ly ,  fo r 
obvious reasons, d id  n o t seek to  found  a defence 
on sect. 7. Sect. 6 was considered b y  th e  P r iv y  
C ouncil in  Paterson's Steamships Lim ited  v . Canadian 
Co-operative Wheat Producers Lim ited  (18 Asp. 
M ar. L aw  Cas. 524, a t p . 526 ; 151 L .  T . R ep. 549, 
a t p . 551), where i t  was said : “  W h a t is im p o rta n t 
to  note in  sect. 6 is th a t  th e  p ro tec tion  is cond itiona l 
on the  owner hav ing  exercised due d iligence to  make 
the  ship seaw orthy. A t  common law , seaworthiness 
o f  th e  ship in  a co n tra c t o f sea carriage has, i f  
necessary, to  be shown to  have existed a t the  
commencement o f th e  voyage, b u t  unseaworthiness 
invo lves no l ia b il i ty  on th e  shipowner unless i t  has 
caused the  damage com pla ined o f (J. and E. K ish  v . 
Charles Taylor Sons and Co. (12 Asp. M ar. L aw  
Cas. 217 ; 106 L . T . R ep. 900 ; (1912) A . C. 604)), 
b u t th e  o b liga tion  to  p rov ide  a seaw orthy ship 
is absolute, and is n o t lim ite d  to  due diligence 
to  make i t  so. The m a tte r  w h ich  sect. 6 deals 
w ith  as th e  co nd ition  on w h ich  th e  priv ileges 
m ay be re lied  on is n o t seaworthiness b u t  due d i l i 
gence to  m ake th e  ship seaw orthy : i f ,  however, 
th a t  cond ition  is n o t fu lf ille d , the  shipowner cannot, 
under sect. 6, excuse h im se lf fro m  l ia b il i ty  fo r loss 
due to  negligence in  the respects specified in  the  
section.”

In  th e  present case, as a lready s ta ted  a t  the 
t r ia l ,  M acK innon , L .J . he ld  th a t  th e  s tran d in g  o f 
th e  Newbrough on the  M ora n t Cap was caused b y  the 
negligence o f th e  m aster and th e  n a v ig a ting  
officers, and thus resu lted from  fa u lts  o r errors in  
nav iga tion . W h e th e r th e  appellants cou ld  success
fu l ly  re ly  on sect. 6, depended on w he the r th e y  
could show th a t  th e y  exercised due diligence to  
make th e  vessel seaw orthy and thus  fu lf il le d  the  
co nd ition  im posed b y  th e  section. T h is  issue
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tu rn e d  solely on th e  suffic iency o f  th e  bunkers on 
leaving  Vancouver. As a lready stated, M acK innon, 
I / .J .  he ld th a t  th e y  had n o t fu lf ille d  the  cond ition . 
The ob liga tion  to  make a ship seaw orthy is personal 
to  the  owners, w hether o r n o t th e y  en tru s t the  
perform ance o f th a t  ob liga tion  to  experts, servants 
o r agents. T hey cannot say th a t  there  was a 
m isca lcu la tion  m ere ly  due to  the  negligence o f th e ir  
servants. T hey were in  th is  case responsible fo r 
decid ing th a t  the  vessel should bunker a t St. 
Thom as on her w ay  fro m  Vancouver, and wrere 
bound to  see th a t  she had su ffic ien t coal. Prim a  
facie, th e  find ings o f fa c t o f M acK innon , L .J . 
w ou ld  seem to  dispose o f the  case. B u t there  
has been raised on beha lf o f the  appellants a 
more subtle  con ten tion , in vo lv in g  a refinem ent on 
the doctrine  o f stages o f the  voyage as applied in  
regard to  bunkering  on a long voyage. Th is  
doctrine  o f stages has n o t been the  sub ject o f 
d ire c t decision in  th is  House, b u t has been la id  
down o r recognised b y  th e  C ou rt o f A ppea l in  
T hin  v . Richards and Co. (7 Asp. M ar. L a w  Cas. 165 ; 
60 L .  T . Rep. 584 ; (1892) 2 Q. B . 141), The Vorli- 
gern (8 Asp. M ar. La w  Cas. 528 ; 80 I . .  T . Rep. 
882 ; (1899) P . 140), M clve r v . Tate (9 Asp. M ar. 
L a w  Cas. 362 ; 88 L .  T . Rep. 182 ; (1903) 1 K .  B . 
362), and also in  Greenock Steamship Company v. 
M aritim e Insurance Company (9 Asp. M ar. Law  
Cas. 463 ; 89 L . T . Rep. 200 ; (1903) 2 K . B . 057), 
where the  ru le  was app lied in  th e  case o f a voyage 
p o licy  o f m arine insurance. I t  is a special app lica 
t io n , to  bunker supp ly, o f a doctrine  w h ich  has 
been app lied  in  o ther connections, such as a stage 
o f the  voyage fo r load ing in  p o rt, o r fo r passages in  
in land  waters, where d iffe re n t standards o f fitness 
are requ ired  as compared w ith  w h a t is required 
in  the  open sea. The app lica tion  o f the  doctrine  o f 
stages became p a rtic u la r ly  im p o rta n t when vessels 
came to  depend fo r  th e ir  p ropu ls ion  on m achinery, 
th e  fu e l fo r  w h ich  was necessarily consumed as the 
voyage w e n t on. The ru le  w h ich  has been estab
lished is th a t  a steamship o r m o to r vessel s ta rtin g  
from  her p o rt on a long ocean voyage need no t 
ca rry  enough coal (or o il o r o th e r fue l) fo r  the  
whole voyage, b u t o n ly  su ffic ien t to  take  her to  a 
p a rtic u la r  convenient o r usual bunkering  p o rt on 
the  w ay. T h a t is trea ted  as a section o f the  voyage, 
and is called a stage o f the  voyage. Thus the 
w a rra n ty  o f seaworthiness is sub-d iv ided  in  
respect o f bunkers. Ins tead  o f a single ob liga tion  
to  m ake the  vessel seaw orthy in  th is  respect, w h ich  
m us t be satisfied once fo r a ll a t the  commencement 
o f th e  voyage, there  is subs titu ted  a recu rring  
ob liga tion  a t  each bunkering  p o rt a t w h ich  the 
owners o r those w ho act fo r  th e  owners decide she 
sha ll bunker, the reby  f ix in g  th e  p a rtic u la r stage 
o f the  voyage. The p rinc ip le  presupposes th a t  the 
con tra c t o f a ffre ig h tm e n t pe rm its  o f th is  course, 
and o f d e v ia tin g  i f  necessary fo r  th is  purpose. 
I t  has been said th a t  th is  ru le  is a concession to  the 
shipowners. B u t I  p re fe r to  say (w ith  Collins, L .J . 
in  The Vortigern) th a t  i t  is ra th e r an ad jus tm en t o f 
the  requirem ents as to  th is  typ e  o f seaworthiness to  
the  com m ercia l necessities o f the  case. I f  a steam 
ship s ta rtin g , fo r  instance, fro m  London  fo r 
A u s tra lia  had  to  s ta r t  w ith  enough coal o r fue l to  
ca rry  her to  A u s tra lia , the  am oun t she w ou ld  have 
to  ca rry  on s ta rtin g  w ou ld  reduce her cargo
ca rry in g  capac ity  to  such an e x te n t as to  make the  
adventu re  uneconom ic. N o t o n ly  w ou ld  the  sh ip 
owners suffer, b u t so w ou ld  th e  shippers and 
the co m m u n ity  genera lly because o f the  h igh 
o r p ro h ib it iv e  fre igh ts  w h ich  w ou ld  have to  be 
charged.

B u t,  as usua lly  understood, the  doctrine  o f stages 
w ou ld  n o t in  th is  case help the  shipowners, on the

L o rd  Justice ’s fin d in g  th a t  there  was a fa ilu re  o f 
due diligence in  sending the  ship fro m  Vancouver 
w ith  insu ffic ien t coal fo r  the  bunkering  stage w hich 
th e y  had fixed  a t St. Thomas. The refinem ent 
w h ich  th e  appellants seek to  in troduce  depends on a 
p ropos ition  o f law  w h ich  th e  L o rd  Justice  and the 
C ourt o f A ppeal have rejected. T h is  is th a t, though 
a steamer has n o t in  fa c t a su ffic ien t m arg in  o f 
bunkers to  satis fy  the  no rm a l contingencies o f the 
stage w h ich  the  owners have fixed , y e t i f  a reason
a b ly  su ffic ien t m arg in  has been a llowed fo r, the 
fa c t th a t  there  tu rn s  o u t to  be an ac tua l deficiency, 
w il l  n o t necessitate a fin d in g  th a t  the  vessel was 
n o t seaw orthy fo r the  stage or th a t  due diligence 
has n o t been used to  make her so, p rov ided  th a t 
there  is in  th e  course o f the  stage an in te rm ed ia te  
b u nkering  p o rt a t w h ich  in  case o f need the  vessel 
can ca ll. The q u a n tity  o f bunkers, w h ich  a pa rt 
from  th is  qua lifica tio n  w ou ld  be necessary fo r the 
stage is th e n , i t  is said, to  be m od ified  b y  ta k in g  
in to  account th is  op tio na l fa c ility .  Thus, i t  is 
argued, the  vessel s ta rts  in  a seaw orthy cond ition  
in  respect o f bunkers, and i f  she is lik e ly  to  run  
sho rt on th e  w ay, because o f cond itions o f the 
voyage ra th e r worse th a n  an tic ipa ted , though  n o t 
abnorm al, she can make good the  defect b y  ca lling  
a t the  in te rm ed ia te  bunkering  p o rt. I f  she fa ils  to  
do so, th e  fa ilu re  is no t, i t  is said, a breach o f the. 
w a rra n ty  o f seaworthiness, w h ich  has been satisfied 
once fo r  a ll fo r  th a t  stage when she s ta rted  upon i t ,  
b u t is m ere ly  a fa u lt  o r e rro r in  nav iga tion  fo r 
w h ich  th e  owners can c la im  th e  p ro tec tion  o f 
sect. 6 o f the  A c t, o r o f s im ila r exception clauses 
under o th e r form s o f con trac t. As to  the facts o f 
th is  p a rtic u la r  case, the  appellants p o in t o u t th a t 
th e  Newbrough on a p revious w in te r  voyage from  
V ancouver to  St. Thom as had consumed 602 tons 
o f coal, w h ich  was su b s tan tia lly  less th a n  w h a t the 
L o rd  Justice  found  she had when she s ta rted  from  
V ancouver on th is  voyage ; and also th a t  the  fa ilu re  
to  take  m ore coal a t Colon was due to  the  m is
ca lcu la tion  o f the  engineer who gave th e  m aster a 
w rong  figure  when th e  m aster on the  passage 
th ro u g h  th e  canal inq u ire d  w h a t coal was le ft  in  
the  bunkers ; a ll th is  cons titu ted  a case o f negligence, 
n o t unseaworthiness. The appellants alleged th a t, 
hav ing  regard to  the  p o ss ib ility  o f bunkering  a t 
Colon, the  Newbrough should be held as a m a tte r of 
law  to  have been su ffic ien tly  supplied w ith  bunkers 
when she le f t  Vancouver, o r a t least th a t  due 
diligence had been exercised to  m ake her so. In  
support o f th is  v iew  o f th e  law  th e y  re lied  on the 
language o f G ore ll Barnes, J . in  the  Vortigern. 
In  th a t  case the  Vortigern was on a voyage from  
Cebu to  L ive rp o o l. The  f irs t  stage o f th e  voyage 
was to  Colombo where she coaled. The n ex t 
coaling p o rt fixe d  b y  th e  owners was Suez. She 
ran  sho rt o f coal in  the  R ed Sea. In  proceeding 
down th e  R ed Sea she passed P erim  and Aden, 
and m ig h t have p u t in to  e ithe r p o rt to  coal, b u t she 
d id  no t. Barnes, J . he ld  th a t  she was unsea- 
w o rth y  on leaving Colombo because she had no t 
su ffic ien t coal fo r th e  stage to  Suez, and held th a t 
i t  was im m a te ria l to  consider w h a t happened a fte r
wards when she passed P erim . B u t  the  judge  went 
on to  say th a t  i f  i t  were n o t a breach o f w a rra n ty  
fo r  th e  vessel to  s ta r t  w ith  insu ffic ien t coal to  
reach th e  n e x t p o rt a t w h ich  she was in tended to 
coal, p rov ided  there  were ano ther coaling p o rt 
w h ich  she w ou ld  pass on the  w a y  and could have 
in  reserve to  go in to  i f  necessary, then  as the 
owners m us t tre a t the  voyage as d iv id e d  in to  tw o 
stages fro m  Colombo to  P o rt Said instead o f one, 
the  vessel m ust be made seaw orthy on leaving 
P erim . “  The vessel m us t be seaw orthy fo r  the 
whole stage, o r made seaw orthy fo r  each d iv is ion



ASPINALL’S MARITIME LAW CASES. 293

H . o r L .] Northumbrian Shipping Co . Ltd. v . E . Timm and Son, Ltd. |H . op J,.

o f the  stage, and she was n o t seaw orthy fo r  the 
p o rtio n  o f th e  voyage on w h ich  th e  loss occurred.”  
Thus there  is a d ilem m a. T o  a p p ly  th is  reasoning 
to  th e  facts o f the  present case, e ithe r the  stage 
was from  Vancouver to  St. Thom as, in  w h ich  event 
the  steamer was n o t seaw orthy on leav ing  V a n 
couver, o r th e  stage was fro m  V ancouver to  Colon, 
in  w h ich  case th e  new stage s ta rted  fro m  Colon 
and was to  St. Thom as fro m  Colon, and th e  steamer 
was no t seaw orthy on th a t  stage. The  d ilem m a 
thus appears to  be unavoidable.

Barnes, J . in  th e  Vortigern (sup.), said th a t  he 
pre ferred th e  fo rm er a lte rna tive , and added : “  I f  
the cap ta in  determ ines to  s ta rt, as in  th is  case, 
fro m  Colombo to  Suez, th a t  is th e  stage th a t  is 
fixed  upon, and i f  the  vessel has n o t enough coal 
fo r th a t  stage I  do n o t th in k  the  owners are relieved 
fro m  the ob liga tion  thus incu rred  b y  se tting  up 
negligence in  n o t p u tt in g  in to  a p o rt on th e  w ay  to  
get coal i f  th e y  are bound to  fa ll sho rt in  th e  tra n s it  
fro m  Colombo to  Suez.”

These observations b y  a g rea t m aster o f m ercan tile  
law , meet w ith  m y  com plete assent, and m ay be 
app lied  w ith  even greater force in  the  present case. 
I t  is tru e  th a t  under sect. 6 o f the  Canadian A c t, 
the question is n o t w hether the  unseaworthiness 
caused th e  loss, as i t  was in  the Vortigern. There 
is no question here o f th e  absolute w a rra n ty  o f sea
worth iness. I t  is a question o f th e  m ore lim ite d  
ob liga tion  o f due diligence. B u t the co nd ition  o f 
c la im ing  th e  exem ption  depended on establish ing 
th a t  due diligence had been exercised to  m ake the 
ship seaw orthy. I  do n o t see how  due diligence 
can be exercised i f  i t  is unce rta in  w h a t is to  be 
the  n e x t coa ling p o rt. There m ay be several 
a lte rn a tive  o r op tio na l possible coaling po rts  on the 
w ay, and I  do n o t see how  there  can be a standard  
o f w h a t is a su ffic ien t bunker supp ly  unless i t  is 
determ ined w h a t is the  stage o f the  voyage. This 
m ust be done before sa iling, because i t  is then  
th a t  the  o b liga tion , w he ther i t  is th e  absolute 
ob liga tion  o r the  o b liga tion  o f due d iligence, m ust 
be satisfied.

I  can fin d  no suggestion th a t  th e  m aster ever 
contem pla ted th a t  he was sa iling  from  Vancouver 
on any stage o f th e  voyage except to  S t. Thomas, 
w h ich  was the  n e x t coaling p o r t  fixed  b y  th e  owners. 
I t  is tru e  th a t  th e  m aster had a u th o r ity  i f  coal 
were p ro v in g  insu ffic ien t to  replenish th e  bunkers 
a t Colon, as he th o u g h t o f do ing when in  th e  canal. 
B u t in  m y  op in ion  the  stage m ust be determ ined 
when the  vessel sails. Seaworthiness is no d oub t 
re la tive  to  the  na ture  o f th e  adventure  and the 
o ther circumstances o f th e  case. B u t unless i t  is 
determ ined on sa iling  w 'hat th e  stage o f th e  voyage 
is, i t  is im possible to  say w hether the  ship is sea
w o rth y  o r no t. T h is  m ig h t have serious conse
quences on th e  insurances. There is also the  special 
d iff ic u lty  under sect. 6 th a t  a vessel m ig h t be lost 
b y  neg ligent n a v iga tion  soon a fte r sa iling  fro m  her 
f irs t p o rt w ith  insu ffic ien t bunkers. L ik e  Barnes, J., 
I  p re fe r w h a t he called th e  fo rm er a lte rn a tive , th a t 
is, th a t  the  in te n tio n  on sa iling  d e fin ite ly  fixes the 
stage and th a t  the  a v a ila b ility  en route o f w ha t 
m ig h t be called an op tio na l bunkering  p o rt cannot 
be taken  in to  account. I  th in k  th a t  th is  is true , 
no t on ly  in  general b u t also where i t  m ay be said 
th a t  i t  is o n ly  a question o f es tim a ting  the  m arg in  
fo r contingencies. I f  th e  stage is determ ined, the 
q u a n tity  o f bunkers su ffic ien t to  make th e  vessel 
seaworthy fo r th a t  stage m ust be determ ined in 
v iew  o f a ll contingencies th a t  a p ru d e n t shipowner 
cugh t to  contem plate.

The appellants ’ a rgum ent seems to  be th a t  the 
bunkers are to  be deemed to  be su ffic ien t fo r  the 
stage if ,  though  in  fa c t insu ffic ien t, th e y  m ig h t

have appeared to  be reasonably su ffic ien t hav ing  
regard to  reasonable contingencies ; i f ,  however, 
the  estim ate is n o t adequate and the  m arg in  proves 
in  fa c t insu ffic ien t, the  vessel is s t i l l  to  be he ld  sea
w o r th y  fo r  th e  stage, because she can f i l l  up  on the  
w ay. I  fin d  such a v ie w  m ost d iff ic u lt.  The w ay 
o f look ing  a t th e  m a tte r in  th is  connection m ost 
favourab le  to  the  shipowners is th a t  there  m ay be 
w h a t m ay be called a co n d itio na l seaworthiness. 
Though the  bunkers are insu ffic ien t fo r the  stage, as 
M acK innon, L .J .  he ld  th a t  th e y  were in  th is  case, 
y e t th e y  become su ffic ien t when th e  cond ition  is 
fu lf ille d  and th e y  are replenished a t the  in te rm ed ia te  
coaling s ta tion  before ha rm  can ensue. I f  the  
cond ition  is fu lf ille d , seaworthiness, i t  is said, is 
a c tu a lly  or a t least re trospective ly  secured. B u t  if ,  
in  the  case supposed, the  vessel is los t b y  negligent 
n a v iga tion  soon a fte r leaving the  f irs t  p o rt, and the 
co u rt finds th a t  she was n o t su ffic ien tly  bunkered 
fo r the  stage, w hether because there  was an in 
su ffic ien t m arg in  fo r  contingencies o r fo r  any o ther 
reason, how  can i t  be said th a t  th e  defect was 
im m a te ria l s im p ly  because she m ig h t have bunkered 
a t th e  in te rm ed ia te  p o rt and made good the  in it ia l 
deficiency ? I t  is, however, n o t necessary here 
to  consider these questions because the  vessel d id  
n o t in  fa c t take  coal a t Colon, so th a t  i f  i t  be r ig h t 
to  ta lk  o f a cond itiona l seaworthiness, the  cond ition  
was n o t fu lf ille d  and the  o rig ina l unseaworthiness 
was unadeemed. I t  is n o t here necessary f in a lly  
e ithe r to  re jec t o r accept th e  v iew  th a t  Barnes, J . 
m entioned b u t d id  n o t p re fe r and w h ich  the  C ourt 
o f A ppeal in  th e  Vortigern d id  n o t even m ention , 
because on e ith e r v iew  the  appellants m ust fa il 
here, as M acK innon , L .J . and th e  C ourt o f A ppeal 
unan im ously held. I f  th e y  have to  re ly  on con
d it io n a l seaworthiness the  co nd ition  was no t 
fu lf ille d .

I  m ere ly  add a few  words o u t o f respect to  an 
a rgum ent addressed on beha lf o f th e  appellants 
th a t  to  re jec t th e ir  con ten tion  w hich, as a t present 
advised, I  am  prepared to  do, w ou ld  be u n d u ly  
to  burden shipowners, who w ou ld  be he ld  bound 
to  fu l f i l  excessive requirem ents in  the  w a y  o f 
bunkers. Com m ercia l law  has always been ready 
so fa r  as possible to  sacrifice pedan tic  log ica l con
sistency in  fa vo u r o f convenience in  th e  conduct 
o f business. B u t I  am  n o t pressed b y  the  suggested 
hardsh ip  o r embarrassm ent. Owners, w ith  the  help 
o f th e ir  masters and o ther agents ac ting  fo r  them , 
have fu l l  d iscre tion  to  f ix  any reasonable stages 
fo r  the  voyage. I t  w ou ld  invo lve  grave d ifficu ltie s  
in  p ractice  i f  the  stage o f th e  voyage were no t 
d e fin ite ly  fixe d  on sa iling  so th a t  the  s tandard  o f 
w h a t was suffic iency in  respect o f bunkers was 
rendered vague and uncerta in .

In  m y  op in ion , the  appeal shoidd be dismissed 
w ith  costs.

Lord  Porter.— The appellants are the  owners 
o f the  steamship Newbrough, and the respondents 
are th e  endorsees o f ce ita in  b ills  o f lad ing  issued 
b y  the  appellants in  respect o f a parcel o f Canadian 
w heat, p a rt o f a cargo w h ich  she carried. The 
action  was b ro u g h t b y  the  respondents fo r  non
de live ry  o f the  parcel, w h ich  was to ta lly  los t th ro u g h  
the  s trand ing  o f th e  Newbrough on M ora n t Cap, a 
reef in  the  Caribbean Sea, south  o f Jam aica. She 
had sailed on a voyage fro m  Swansea to  M on trea l, 
and th e  cap ta in  was there  in s truc ted  b y  th e  appel
lan ts to  proceed to  Vancouver in  ba llas t and to  
bunker en route a t P o rt R oya l, ta k in g  in  su ffic ient 
coal a t th a t  p o rt to  sa il w ith  1200 tons. A fte r  
coa ling as d irected  the Newbrough cleared fo r 
V ancouver and a rr ive d  there  on the  24 th  N ovem ber, 
1932. A t  Vancouver she shipped a cargo o f
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Canadian w heat and set o u t on he r re tu rn  voyage to  
H u ll,  w ith o u t hav ing  taken  on board  any fu r th e r  
bunkers. Before sa iling , however, the  cap ta in  
was in s tru c te d  b y  th e  appellants to  replenish his 
coal a t  S t. Thom as in  th e  V irg in  Is lands on the 
hom ew ard voyage. H e  had, accord ing to  h is own 
account, also received a u th o r ity  to  ca ll a t Colon 
i f  necessary and to  coal there.

The  cargo was carried under b ills  o f lad ing  signed 
b y  th e  m aster con ta in ing  a large num ber o f p ro 
vis ions o f w h ich  o n ly  tw o  need be m entioned. The 
f irs t  is clause 2, w h ich  m ay be su ffic ie n tly  described 
b y  saying th a t  i t  gives a w ide perm ission to  deviate. 
The  second is clause 35, w h ich  provides : “  Th is  
b i l l  o f lad ing  is sub ject to  a ll th e  term s and p ro 
vis ions o f and exem ptions fro m  l ia b i l i t y  conta ined 
in  th e  A c t o f P a rlia m en t o f Canada, 9 -10  
E d w . 7, c. 61, and th e  fo llo w in g  section is in co r
po ra ted  in  th is  b i l l  o f lad ing  as requ ired  b y  th e  said 
A c t : W here an y  b i l l  o f lad ing  o r s im ila r docum ent 
o f t i t le  to  goods contains any clause, covenant or 
agreem ent w hereby (a) the  owner, charterer, 
m aster o r agent o f any ship, o r th e  ship itse lf, is 
re lieved fro m  l ia b i l i t y  fo r  loss o r damage to  goods 
a ris ing  fro m  negligence, fa u lt, o r fa ilu re  in  the  p roper 
load ing , stowage, custody, care o r d e live ry  o f goods 
received b y  them  o r any o f them  to  be carried in 
o r b y  th e  ship ; o r (6) any ob liga tions o f the owner 
o r charte re r o f an y  ship to  exerc se due diligence 
to  p ro p e rly  m an, equip, and supp ly  the  ship and 
make and keep th e  ship seaw orthy, and make and 
keep the  sh ip ’s ho ld , re frige ra ting , and cool chambers 
and a ll o the r p a rts  o f th e  ship in  w h ich  goods are 
carried , f i t  and safe fo r  th e ir  reception, carriage 
and  p reserva tion, are in  anyw ise lessened, weakened 
o r  avo ided ; o r (e) th e  ob liga tions o f  th e  m aster, 
officers, agents, o r servants o f any ship to  ca re fu lly  
handle and stow  goods, and to  care fo r, preserve, 
and p ro p e rly  de live r them , are in  anywise lessened, 
weakened o r avoided, such clause, covenant o r 
agreem ent sha ll be illega l, n u ll and vo id , and o f no 
effect, unless such clause, covenant o r agreem ent is 
in  accordance w ith  th e  o ther p rov is ions o f th is  
A c t . ”  Sect. 6 o f  th e  Canadian A c t referred to —  
o m itt in g  im m a te ria l w ords— runs as fo llow s : 
“  I f  the  owner o f any ship tra n sp o rtin g  merchandise 
fro m  any p o rt in  Canada exercises due diligence to  
m ake th e  s liip  in  a ll respects seaw orthy, and 
p ro p e rly  m anned, equipped and supplied, ne ither 
th e  ship no r th e  ow ner . . . sha ll become o r be 
he ld  responsible fo r  loss resu ltin g  fro m  fa u lts  o r 
errors in  the  na v ig a tion  . . .  o f  th e  ship . . .”

I t  was found  b y  th e  c o u rt o f f ir s t  instance and 
a d m itte d  in  a rgum en t before us th a t  th e  cargo 
was lo s t ow ing  to  th e  s trand ing  o f  th e  ship and 
th a t  th a t  s trand ing  was due to  the  negligent 
n a v ig a tion  o f her m aster. I f ,  then, th e  owners had 
exercised due diligence to  m ake th e  ship seaw orthy 
th e y  w ou ld  be excused fo r  a loss suffered ow ing to  
th e  negligence o f her officers, b u t  in  order to  c la im  
th a t  p ro te c tio n  th e y  m us t show th a t  the  cond ition  
o f  seaworthiness was fu lf il le d  (see Paterson's 
Steamships L im ited  v . Canadian Corporation Wheat 
Producers L im ited  (18 Asp. M ar. L a w  Cas. 524, 
a t p . 526 ; 151 L .  T . R ep. 549, a t  p . 552). The 
question argued in  the  courts  below and before 
y o u r Lordsh ips was w hether th a t  co n d itio n  had 
in  fa c t been com plied w ith .

Prim d facie  a sh ip m us t be seaw orthy on sa iling  
from  he r s ta rtin g -p o in t fo r  the  whole voyage upon 
w h ich  she is engaged, b u t  i t  has long been estab
lished th a t  th e  voyage m ay be d iv id e d  in to  stages 
and th a t  i t  is su ffic ien t i f  she be sa tis fa c to rily  
equipped fo r each stage a t its  commencement. 
The p rin c ip le  is o lder th a n  th e  age o f  steam. I t  
has been he ld  to  a p p ly  to  such stages as ly in g  in

harbour. McFadden v . Blue Star Line  (10 Asp. M ar. 
L a w  Cas. 55 ; 93 L .  T . Rep. 52 ; (1905) 1 K .  B . 
697), proceeding dow n a r iv e r, Bouillon  v . Lupton 
(8 L . T . R ep. 575 ; (1863) 33 L .  J . C. P. 37), and 
passing fro m  one p o rt to  ano ther, Biccard v . 
Shepherd (5 L .  T . Rep. 504 ; (1861) 14 Moo. P. C. 
471).

The doctrine  was, however, o f less im portance  in  
the  days when vessels proceeded under sail. Once 
steam propu ls ion  was adopted and bunkers had to  
be carried, i t  became im p o rta n t fo r  th e  shipowner 
th a t  he should n o t be com pelled to  ca rry  so large 
a q u a n tity  o f bunkers as to  com pel h im  u n d u ly  to  
d im in ish  h is cargo o r should even force h im  to  
avo id  ce rta in  voyages a ltogether. Indeed i t  is true  
to  say th a t  th e  p rinc ip le  had also some im portance  
fo r  th e  cargo owner, since b y  i t  m ore cargo could 
be carried  and fre ig h t cheapened. W ha teve r its  
o rig in , the  doctrine  o f stages is now  w e ll established 
and i t  is im m a te ria l to  consider w he ther i t  is a 
concession gran ted  to  th e  shipowner o r a p rov is ion  
fo r th e  m u tu a l advantage o f the  ca rrie r and cargo 
owner. B u t  though  th e  voyage m ay be d iv ided  
in to  stages and th e  ob liga tion  o f th e  shipowner 
confined to  p ro v id in g  th e  p roper equ ipm en t fo r 
each o f those stages a t its  beg inning , th e  force o f 
th e  o b lig a tio n  has n o t been d im in ished . I t  m ay 
w e ll be th a t  the  shipowner has the  r ig h t  to  pre 
determ ine w h a t those stages sha ll be, a t any rate , 
p rov ided  he chooses usual and reasonable stages. 
Once chosen, however, th e y  are those fo r  w h ich  
th e  necessary equ ipm en t m ust be furn ished.

I t  was conceded on beha lf o f th e  appellants th a t  
i f  the  voyage fro m  V ancouver to  S t. Thom as were 
alone to  be considered, and i f  th e  p o s s ib ility  o f 
coaling a t o ther po rts  on th a t  stage were excluded, 
the  Ncwbrough had insu ffic ien t coal in  th e  sense 
th a t  no su ffic ien t m arg in  fo r  possible contingencies 
had been shipped. I t  is indeed possible th a t  on 
the  figures found  b y  th e  learned judge, she was 
in su ffic ie n tly  equipped fo r  th a t  stage even though 
the  p o s s ib ility  o f coa ling a t an in te rm ed ia te  p o rt 
were taken  in to  considera tion, b u t  y o u r Lordsh ips 
have n o t considered th e  evidence on th a t  p a rt o f 
the  case, and fo r  the  purpose o f th is  decision I  
accept th e  v ie w  th a t  in  th e  la t te r  case a suffic ient 
m arg in  o f coal had been shipped.

I t  was, however, contended on beha lf o f the 
appellants th a t  in  equ ipp ing  a vessel fo r  a stage 
between tw o  po rts  where i t  is possible to  ca ll and 
take  in  bunkers a t an in te rm ed ia te  p o rt, the same 
m arg in  o f safety is n o t requ ired  as in  a case in  
w h ich  a ship sails fro m  one p o rt to  ano ther w ith  
no p o s s ib ility  o f coa ling in  between. In  e ithe r case 
the  appe llan t agreed th a t  the  sole question fo r the 
co u rt to  consider was w hether a t the  beg inning o f 
the  stage th e  ship had su ffic ien t bunkers on board 
fo r  a voyage between the  tw o  p o rts  ; b u t, i t  was 
said, th a t  suffic iency m ust be measured b y  a 
d iffe re n t standard  in  a case where she could 
replenish her fue l in  th e  course o f th e  stage from  
th a t  requ ired  where such rep len ishm ent was 
im possible. In  a rgum en t th e  p ropos ition  was 
sta ted thus  : “  The q u a n tity  is reasonably suffic ient 
i f  i t  consists o f the  q u a n tity  reasonably an tic ipa ted  
as the  q u a n tity  th a t  w i l l  be used p lus a reasonable 
m arg in  fo r  contingencies. In  f ix in g  th e  m arg in  fo r 
contingencies, however, th e  shipow ner is bound to  
ta ke  in to  account any w eather o r o the r adverse 
cond itions w ith  w h ich  in  th e  o rd in a ry  course he 
m ay m eet, b u t  is e n tit le d  also to  take  in to  account, 
a t any ra te  where h is co n tra c t gives h im  lib e r ty  to  
ca ll a t in te rm ed ia te  po rts , th e  existence o f bunker 
fa c ilitie s  era route w h ich  w i l l  be ava ilab le  in  the 
event o f adverse cond itions reducing  his m arg in  to  
an unsa tis fac to ry  leve l.”
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In  the  present case, as I  have ind ica ted, there  was 
a w ide d e v ia tion  clause and lib e r ty  was the reby 
g iven to  ca ll a t in te rm ed ia te  ports , am ongst w h ich  
Colon w ou ld  be included. The question, therefore, 
can be narrowed to  an in q u iry  w hether th e  ob liga
tio n  as to  the  am oun t o f the  bunkers requ ired  fo r 
a stage d iffe rs accord ing to  w hether there  are 
opportun ities  o f bunkering  a t a usual coa ling p o rt 
on th e  rou te , o r w he ther there  are no such oppor
tu n itie s  because the  stage is one where no such 
coa ling p o rt exists.

In  the  present case the  owners o f  the Newbrough 
chose as th e ir  f irs t  stage on th e  hom ew ard voyage 
th a t  fro m  V ancouver to  S t. Thom as. I t  was 
im pera tive , there fore , th a t  she should be seaworthy 
a t Vancouver, the  beg inning o f  th e  stage.

B u t  seaworthiness is a te rm  o f  a r t  and means in  
re la tio n  to  bunkering , as indeed th e  w o rd ing  o f the 
Canadian A c t shows, th a t  th e  ship m us t have a 
su ffic ien t supp ly  o f coal, in c lu d in g  a p roper m arg in  
fo r contingencies to  take  her over th e  whole o f her 
rou te  between th e  po rts  co n s titu tin g  th a t  stage. 
I f  th a t  be th e  ob liga tion  th e  Newbrough was 
a d m itte d ly  in su ffic ie n tly  supplied. Indeed, to  
assert otherw ise is m ere ly  to  say th a t  though  she 
had n o t enough to  cover a ll necessary contingencies 
fo r  the  stage, y e t she had enough fo r  the  more 
usual even tua lities  and an o p p o r tu n ity  o f m ak ing  
up her deficiencies en route in  case th e  less usual 
b u t s t i l l  n o t im probab le  contingencies should 
occur. I t  m ay be th a t  th e  owners in  ta k in g  the 
lesser q u a n tity  were run n in g  no m ore th a n  a 
reasonable r is k  in  a case where the  coal supplied 
m ig h t w e ll p rove  su ffic ien t and, i f  i t  d id  no t, th e ir  
m aster cou ld  ta ke  a fu r th e r  supp ly a t an in te r 
m ediate p o r t ; b u t  the  question is n o t w hether a 
reasonable r is k  has been taken , b u t  w hether the  
owners have exercised due diligence to  make th e ir  
ship in  a ll respects seaw orthy and p rop e rly  supplied. 
T h e ir  d u ty  is to  use due diligence to  supp ly  the 
ship w ith  coal and th a t  d u ty  is n o t perfo rm ed b y  
p ro v id in g  w h a t m ay p rove  to  be insu ffic ien t unless 
the  m aster takes an a d d itio n a l q u a n tity  a t  some 
in te rm ed ia te  p o rt in  case o f  need. T he y  m ay  have 
supplied su ffic ien t bunkers i f  a ll goes w e ll— i f  not, 
th e y  have delegated to  th e ir  m aster a d u ty  w h ich  
the  law  imposes upon them , and m ust t ru s t  to  h im  
to  pe rfo rm  i t .  I f  he does n o t, th e y  are answerable 
fo r th e  breach o f an o b lig a tio n  w h ich  i t  was th e ir  
d u ty  to  fu lf i l.

The a rgum ent invo lves th e  p ropos ition , as 
indeed the  appellants recognised, th a t  a fa ilu re  
o f th e  m aster to  make good the  defic iency w ou ld  
n o t make th e  ship unseaw orthy, b u t w ou ld  o n ly  be 
an instance o f  negligence on th e  p a rt o f her officers. 
B u t to  accept such a con ten tion  w ou ld  indeed be 
to  decrease th e  lia b ilit ie s  o f a shipowner b y  excusing 
h im  fo r  a fa ilu re  to  pe rfo rm  h is ob liga tions on the  
ground th a t  he had en trusted  them  to  his servants 
and those servants had  been negligent. I f  the  
a rgum ent were to  p re va il I  see no reason w h y  a 
shipowner should n o t c la im  th a t,  though  his ship 
had insu ffic ien t bunkers a t th e  beg inning o f a 
voyage o r a stage, y e t he had  done a ll th a t  was 
necessary, since he had ins tru c te d  his m aster to  
take an am ple supp ly  o f bunkers on sa iling  and 
had supplied h im  w ith  enough m oney to  pay fo r 
them . O n th e  o ther hand, to  m a in ta in  th a t  the  
ship was o r was n o t seaw orthy accord ing to  w hether 
the  m aster bunkered o r fa iled  to  bunker en route 
w ould  in vo lve  th e  p o s s ib ility  o f her becoming 
unseaw orthy a t some place on th e  voyage, and a t a 
tim e  w h ich  i t  w ou ld  be d if f ic u lt  to  define. W o u ld  
• t be when th e  m aster de term ined to  take  no more 
coal, o r when he reached and passed th e  in te r 
m ediate p o rt w ith o u t ca lling , o r m ust one regard

the  ship as unseaw orthy fro m  th e  beg inning o f the 
stage ? A n d  w ith  th is  d o u b t in  m in d , how  is i t  to  
be know n when her insurances became ineffective , 
o r when the  p ro te c tio n  afforded b y  th e  te rm s o f her 
b ills  o f lad ing  ceased to  operate ?

I f  th e  m om ent when she m ig h t have coaled a t 
the  la tes t ava ilab le  in te rm ed ia te  p o rt be taken, 
she w ou ld  become unseaw orthy as fro m  a p o rt a t 
w h ich  she d id  n o t bunker and a t w h ich  she m ig h t 
n o t even have called. Such a state o f th ings  was 
no d o u b t envisaged b y  G orell Barnes, J . in  The 
Vortigern (ubi sup.) (80 L .  T . Rep. a t p . 384 ; 
(1899) I*, a t  p. 147), b u t he pre ferred to  rest his 
decision on the ground th a t  the  vessel was u n 
seaw orthy fro m  the  beg inning o f th e  stage. M ore
over even i f  the  con ten tion  were to  be adopted, i t  
w ou ld  n o t a va il the  appellants in  the  present case, 
since i f  Colon is to  be regarded as the  beg inning 
o f a stage she was conceded to  be unseaw orthy 
then. Indeed, the  a rgum ent on beha lf o f the 
appellants recognised and m ain ta ined  th a t  the 
vessel’s seaworthiness m ust n o t be judged b y  the 
am oun t o f bunkers she had a t Colon. In  w ha tever 
w ay, however, one looks a t the  circumstances, the 
appellants seem to  be placed in  a d ilem m a. I f  the  
m aster elects n o t to  a va il h im se lf o f  th e  in te r 
m ediate p o rt he b u t confirm s th e  stage w h ich  the  
owners had p rev ious ly  arranged, and i f  a t the 
beg inning o f th a t  stage the  ship was unseaw orthy, 
she rem ained unseaw orthy u n t i l  she reached o r 
fa iled  to  reach th e  appoin ted  p o rt. I f ,  on the  
o ther hand, he does a va il h im se lf o f the  o p p o rtu n ity  
o f bunkering  a t th e  in te rm ed ia te  p o rt, he elects 
to  m ake th a t  p a rt o f the  voyage in  tw o  stages and 
the vessel m ust be seaw orthy when she leaves 
the  in te rm ed ia te  p o rt. I t  is n o t enough to  say 
th a t  a p ru d e n t m an w ou ld  proceed on the  longer 
stage tru s tin g  to  f i l l  up w ith  bunkers a t an in te r 
m ediate p o rt i f  necessary. N o  d o u b t the  oppor
tu n ity  o f replenish ing her bunkers exists, b u t a 
fa ilu re  to  pe rfo rm  th e  w a rra n ty  o f seaworthiness 
cannot be excused b y  tru s tin g  to  th e  d iscre tion  o f 
the  m aster, and i f  he fa ils  to  a c t p ru d e n tly  b y  
la y in g  the  b lam e on h im . The  fa c t th a t  i t  was 
negligence in  the  cap ta in  o r some o the r officer o f 
th e  ship n o t to  elect to  ca ll a t th e  in te rm ed ia te  
p o rt w i l l  n o t m ake the  ship seaw orthy a t the 
beg inning o f her voyage.

T h is  v iew  accords w ith  th a t  expressed in  T h in  v . 
Richards and Co. (7 Asp. M ar. La w  Cas. 165 ; 
66 L .  T . R ep. 584 ; (1892) 2 Q. B . 141), The V orti
gern (8 Asp. M ar. L a w  Cas. 523 ; 80 L .  T . Rep. 
382 ; (1899) P. 140), and Greenock Steamship
Company v . M aritim e Insurance Company (9 Asp. 
M ar. La w  Cas. 463 ; 89 L . T . Rep. 200 ; (1903) 
1 K . B . 357 ; (1903) 2 K . B . 657).

W ith  these cases I  agree and I  do n o t fin d  i t  
necessary— as G ore ll Barnes, J . d id  n o t fin d  i t  
necessary in  The Vortigern— to  determ ine w he ther 
any considera tion o f seaworthiness a t th e  in te r 
m ediate p o rt was m a te ria l o r no t. The  Newbrough 
was n o t seaw orthy when she s ta rted  on th a t  stage 
o f her voyage w h ich  la y  between V ancouver and 
S t. Thom as, and due diligence was n o t exercised 
to  m ake he r so. I  w ou ld  dism iss th e  appeal.

Lord Atkin.— M y  L c rd s , I  am  asked b y  m y  
noble and learned fr ie n d  L o rd  Russell o f K illo w e n  
to  say th a t  he agrees w ith  th e  opin ions w h ich  have 
been expressed. Appeal dismissed.

S olic ito rs fo r  the  appellants, Middleton, Lewis, 
and Clarke, agents fo r  Middleton  and Co., Sunder
land.

S o lic ito rs fo r  th e  respondents, Clyde and Co.
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M arch  9, 10, 13, 14, and M a y  8, 1939.

(B e fo re  L o rd s  Atk in , Thankerton, Russell, 

Wright, a n d  Porter.)

Robertson v. Petros M . Nomikos Limited, (a)

Insurance (M a rin e )— F re igh t po licy— Construc
tion— In s titu te  T im e Clauses, F re ight, clause 5 
— “  I n  the event o f the tota l loss, whether 
absolute o r constructive o f the steamer ” —  
Constructive tota l loss— Notice o f abandonment 
not condition precedent o f such loss— Clause 5 
overrid ing  clause 8 that no c la im  on loss ow ing  
to delay— M a rin e  Insurance A ct, 1906 (6 
Edw . 7, c. 41 ), ss. 60, 61, 62.

Shipowners insured the h u ll o f a steamer by 
policies in  which her value fo r  constructive total 
loss was 28 ,000 /. B y  a L lo yd 's  p o licy  they 
insured fo r  4110/. in  respect o f the vessel 
“  fre ig h t chartered or otherwise. ”  T h is  po licy  
was subject to the In s titu te  T im e Clauses, 
Fre ight, by which  (5 ) “  I n  the event o f the total 
loss whether absolute or constructive o f the 
steamer the amount underw ritten by the po licy  
sha ll be p a id  in  fu l l ,  whether the steamer be 
f u l ly  or on ly  p a rtly  loaded or in  ballast, 
chartered or unchartered." (6 ) “  I n  ascertain
in g  whether the vessel is  a constructive tota l loss 
the insured value in  the po lic ies on sk ip  shall 
be taken as the repaired va lue ." (8 ) “  W a r
ranted free fro m  any c la im  consequent on loss 
o f tim e whether a ris in g  fro m  a p e r il o f the sea 
or otherwise."

The owners chartered the vessel to carry a cargo 
o f crude o il fro m  Venezuela to the U n ited  
K ingdom  or the Continent d u rin g  the currency 
o f the h u ll po lic ies and the p o licy  on fre igh t. 
Before proceeding to the p o rt o f loading, the 
steamer went to Rotterdam fo r  repairs, where, 
ow ing to explosion fo llowed by a fire , the after 
p a rt o f the steamer was burn t out. The owners 
accepted a tender fo r  the repa irs  fo r  37 ,000 /., 
d id  not abandon the vessel to the ir h u ll under
writers, but claimed fro m  them as fo r  a p a r tia l 
loss 28 ,000 /. less a deductible franch ise  o f 
1000/. The value o f the vessel when repaired  
was about 45 ,000 /. The fre ig h t under the 
charter was never earned, and the owners sued 
the defendant, one o f the underwriters, on the 
fre ig h t p o licy  under clause 5 o f the In s titu te  
T im e Clauses, F re igh t, fo r  h is p ropo rtion  o f 
the 4110/. The appellant, the underw riter, in  
the House o f Lords, contended that (1 ) there was 
not a constructive to ta l loss o f the vessel because 
there had been no notice o f abandonment by the 
owners, who, on the contrary, had elected to 
re ta in  the vessel and cla im  as fo r  p a r t ia l loss, 
and  (2 ) in  any case the c la im  was excluded by 
clause 8 as being a c la im  consequent on loss o f 
tim e because the repa irs  took so long as to make 
i t  impossible to perfo rm  the charter-party.

Held, (1 ) that there was a constructive tota l loss 
o f the vessel w ith in  the m eaning o f clauses (5)

(a) Reported by Geoffrey P. L ano worthy, Esq., 
Barrister-at-Law.

[H. OF L.

and  (6 ), fo r  notice o f abandonment was not a 
condition precedent o f such a loss, though it  
was o f a r ig h t to sue fo r  such a loss. The 
words “  constructive tota l lo s s "  m ust have 
(apart fro m  clause (6) which merely invoked  
the f u l l  p o licy  in  order to get a f igu re  o f value) 
the same m eaning as i f  there were no h u ll 
p o licy  in  existence at a l l and notice o f abandon
ment was not an essential ingredient o f a 
constructive to ta l loss. Clause (5 ) fix e d  a 
conventional measure o f in de m n ity  under the 
fre ig h t po licy  where the sh ip  had become an 
actual or constructive to ta l loss. R o u ra  an d  
F o rgas  v. T o w n e n d  a n d  O th e rs  (14  Asp. M a r.  
Law  Cas. 397 ; 120 L . T. Rep. 116 ; (1919) 
1 K . B . 189) approved as app ly ing  the correct 
p r in c ip le  fo r  constru ing sects. 60 and  61 of 
the M a rin e  Insurance Act, 1906, w ith  regard 
to w lia t constituted a constructive total loss. 
(2) The In s titu te  T im e Clause, F re ight, No. (5) 
overrode the provis ions o f clause 8.

B ensaude  v. T ha m e s  a n d  M erse y  M a r in e  
In s u ra n c e  C o m p a n y  L im ite d  (8 Asp. M a r. 
Lava Cas. 315 ; 77 L . T. Rep. 282 ; (1897) 
A . C. 609) distinguished.

Question whether the c la im  in  th is case was in  
any view consequent on loss o f tim e reserved.

Decision o f the Court o f A ppea l (19 Asp. M a r.  
Law  Cas. 208 ; 159 L . T . Rep. 130) affirmed.

Appeal fro m  an order o f the  C ourt o f Appeal. 
The facts are sta ted  sh o rtly  in  the  headnote.
The argum ents w h ich  were heard on the  9 th , 

10th, 13th and 14th M arch, 1939, su ffic ien tly  appear 
in  th e  judg m e n t o f L o rd  W rig h t.

T he ir Lordsh ips to o k  tim e  fo r  consideration.

Lord Atkin.— I  have had the  o p p o rtu n ity  o f 
reading the  opin ions about to  be delivered b y  m y  
noble and learned friends, L o rd  W r ig h t and L o rd  
P o rte r, and I  agree w ith  th e ir  reasoning and w ith  
the m o tio n  th e y  propose.

There was a construc tive  to ta l loss o f th e  ship, 
fo r  notice  o f abandonm ent is n o t a cond ition  
precedent o f such a loss, though  i t  is o f a r ig h t  to  
sue fo r  such a loss. I  fu r th e r  agree th a t  In s t itu te  
T im e Clause, F re ig h t, N o . 5 overrides th e  provisions 
o f clause 8. I  w ish, however, to  reserve the  question 
w hether th e  c la im  in  th is  case was in  any view  
consequent on loss o f t im e . The question appears 
to  me to  be in  every  case a question o f  fac t, and 
th e  a u tho ritie s  should be trea ted  fro m  th a t  p o in t 
o f  v iew . I t  m ay p rove  th a t  th e  words “  consequent 
on loss o f  t im e  ”  have received to o  w ide a con
s truc tio n  in  some o f th e  cases, and I  o n ly  desire to  
reg ister a cau tion  th a t  i t  m ust n o t be assumed 
fro m  the  decision in  th is  case th a t  the  loss o f freight 
in  question was in  consequence o f loss o f tim e.

Lord Thankerton.— I  also have had th e  p riv ilege 
o f considering the  opinions about to  be delivered 
b y  m y  noble and learned friends, L o rd  W r ig h t and 
L o rd  P o rte r, and I  agree w ith  the  reasonings and 
conclusions o f those opinions, sub ject to  the 
cau tion  w h ich  m y  noble and learned fr ien d  on the 
W oolsack, in  th e  op in ion  w h ich  he has ju s t  ex
pressed, has made clear. I  also w ish to  m ake i t  
qu ite  clear th a t  I  express no op in ion a t a ll— because 
i t  is q u ite  unnecessary to  do so— on th e  argum ent 
w h ich  was urged on b e h a lf o f the  respondents th a t
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clause 5 o f th e  F re ig h t Clauses effected some 
extension o f the  perils insured against.

Lord  W right.— This appeal raises the  question 
o f the  tru e  construction  o f a con trac t o f m arine 
insurance on a vessel named the  Petrakis Nomikos, 
o f w h ich  th e  respondents are owners. The po licy , 
dated the  28 th  August, 1936, was fo r “  41101. on 
fre ig h t chartered o r otherw ise in  and /o r over ”  
and was a tim e  p o licy  fo r tw e lve  m onths from  
6 a.m. on the  20 th  J u ly , 1936, to  6 a.m. on the 
20 th  J u ly , 1937. I t  was u n d e rw ritte n  b y  the 
appellant, along w ith  o ther underw rite rs. I t  was 
against the  usual perils , nam ely, o f the  seas, men- 
o f-w ar, fire  and so fo rth . I t  was expressed to  be 
subject to  the  In s t itu te  T im e Clauses, F re igh t, 
w h ich  were set o u t in  a s lip  a ttached to  the  po licy. 
T hey w ill be referred to  as the  fre ig h t clauses. I t  
also incorpora ted  the  h u ll and m achinery policies 
on th e  vessel in  respect o f ce rta in  w arranties, and 
contained an express w a rra n ty  “  th a t  50 per cent, 
( f i f ty  per cent.) o f the  h u ll and m achinery va lua tion  
is uninsured fo r  to ta l o r constructive  to ta l loss.”  
The h u ll and m achinery policies, also fo r  tim e  and 
dated the  28 th  August, 1936, fixed  the  insured value 
a t 28,0001. and, like  the  fre ig h t po licy , contained 
the  w a rra n ty  th a t  50 per cent, was uninsured fo r 
to ta l o r construc tive  to ta l loss. I t  contained the 
In s t itu te  T im e  Clauses, H u ll,  o f  w h ich  reference 
m ay be made to  clauses 17 and 18 w h ich  were 
in  the  fo llow ing  term s : “ 17. In  ascertain ing
w hether the vessel is a constructive  to ta l loss the 
insured value sha ll be taken  as the repaired value, 
and no th ing  in  respect o f the  damaged or break-up 
value o f th e  vessel o r w reck shall be taken  in to  
account. 18. In  th e  event o f  to ta l o r constructive  
to ta l loss, no cla im  to  be made b y  the  underw rite rs 
fo r fre ig h t, w hether notice o f abandonm ent has 
been g iven o r n o t.”

O f th e  fre ig h t clauses embodied in  the  p o licy  
sued upon, clauses 5, 6, 7 and 8 are m ate ria l in  th is  
appeal, and are as fo llow s : “  5. In  the  event o f the 
to ta l logs, w hether absolute o r constructive  o f  the 
steamer the  am ount u n d e rw ritte n  b y  th is  p o licy  
shall be pa id  in  fu ll,  w he ther the  steamer be fu lly  or 
on ly  p a r t ly  loaded o r in  ballast, chartered or 
unchartered. 6. In  ascerta in ing w hether the  vessel 
is a constructive  to ta l loss the insured value in  the 
Policies on ship shall be taken  as the  repaired value 
and no th ing  in  respect o f the  damaged o r break-up 
value o f th e  vessel o r w reck shall be taken  in to  
account. 7. In  ca lcu la ting  the  am ount due under 
th is  po licy  in  respect o f any c la im  except under 
clauses 3 and 5, a ll insurances on fre ig h t (inc lud ing  
honour policies on fre ig h t)  sha ll be taken  in to  
oonsideration, and when the  to ta l o f such insurances 
exceeds in  am ount the  gross fre ig h t a c tu a lly  a t 
r isk  o n ly  a rateable p ro p o rtio n  o f the gross fre ig h t 
E s t shall be recoverable under th is  po licy , n o t
w iths tand ing  any va lu a tio n  there in . 8. W arran ted  
free fro m  any c la im  consequent on loss o f tim e  
"h e th e r  aris ing fro m  a p e ril o f the  sea o r otherw ise.”

The m a te ria l facts can be sh o rtly  stated. On 
the 23rd September, 1936, th e  vessel was chartered 
to  a Be lg ian com pany to  proceed to  Venezuela, 
or A ruba  o r Curacoa and load  a cargo o f  crude o il 
h*r po rts  in  the  U n ite d  K in g d o m  o r C ontinent, 
t'he  cancelling date under th e  ch a rte r-p a rty  was 
the lo th  N ovem ber, 1936. On the  18th October, 
fh36, the  vessel le ft  H avre  fo r  R o tte rdam  fo r  the 
Purpose o f repairs before s ta rtin g  in  ba llas t on 
the voyage to  Venezuela. W h ile  the  repairs were 
being executed a t R o tte rdam , there  was a v io len t 
explosion on board fo llow ed b y  a fire , as a resu lt 
? f w h ich  the  a fte r p a rt o f th e  vessel and the  cross 
bunker were com ple te ly b u rn t ou t. The cost o f
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repairs was n o t less th a n  37,400/., b u t as the  value 
o f tonnage had risen the  repaired value o f the  vessel 
was 47,000/. The respondents elected n o t to  
abandon the  vessel and c la im  as fo r  a constructive  
Fotal loss, as th e y  obviously  were e n title d  to  do, 
b u t had the  ship repaired and cla im ed fo r  a p a rtia l 
loss up to  27,000/., the  to ta l am ount o f the insured 
va lue under th e  policies, less a deductib le  franchise 
o f 1000/. The repairs were completed on the  31st 
M ay, 1937, and the  vessel was therea fte r used b y  
her owners, the  respondents, as a fre igh t-earn ing  
ins trum en t. The ch a rte r-p a rty  was never 
performed.

The respondents based th e ir  c la im  on clauses 5 
and 6 o f the  fre ig h t clauses and averred th a t  the 
case fe ll w ith in  the  precise term s o f the  clauses, 
in  th a t  there  was a constructive  to ta l loss o f the 
vessel, w h ile  chartered, the  cost o f repairs being 
m ore th a n  th e  insured va lue in  the  policies on 
ship. T hey accord ing ly  cla im ed paym ent in  fu ll 
o f 4110/. under clause 5. The case was in  a sense 
th e  converse o f Carras v . London and Scottish 
Assurance Corporation Lim ited  (18 Asp. M ar. La w  
Cas. 581 ; 154 L . T . R ep. 69 ; (1936) 1 K .  B . 
291), where th e  cost o f repairs was less th a n  the  
insured va lu a tio n  in  the  p o licy , b u t was more 
th a n  th e  ac tua l repa ired  value. The C ourt o f 
A ppea l there  he ld  th a t  th e  clauses in  question 
gave an a d d itio n a l r ig h t  to  th e  assured, b u t 
no t an exclusive r ig h t  superseding th e  common 
law  r ig h ts  under the  po licy , and th a t  th e  assured 
were e n tit le d  to  c la im  a t comm on law . This 
decision was fo llow ed in  th a t  respect b y  th e  C ourt 
o f Appeal in  Kulukundis  v . Norwich Union F ire  
Insurance Society (155 L .  T . Rep. 1 14 ; (1937) 
1 K .  B . 1). In  ne ither o f these cases was i t  necessary 
to  consider the  precise construc tion  o f clauses 5 
and 6. In  th e  present case i t  is n o t contested th a t 
the  respondents are e n title d  to  fram e th e ir  c la im  
under the  In s t itu te  clauses as being a r ig h t added 
o r a lte rna tive  to  the  common law  righ ts  under the 
po licy . The p rinc ipa l ob jections raised b y  the 
appellant to  the  c la im  were (1) th a t  there  was no t 
a construc tive  to ta l loss o f the  vessel because there 
had been no notice o f abandonm ent b y  the  owners, 
who on the  co n tra ry  had elected to  re ta in  the 
vessel and c la im  as fo r  p a rt ia l loss, and (2) th a t 
in  any case the  c la im  was excluded b y  clause 8 
as being a c la im  consequent on loss o f tim e  because 
the  repairs to o k  so long as to  make i t  impossible 
to  perfo rm  th e  cha rte r-pa rty .

In  m y  op in ion, the appellant fa ils  on b o th  points- 
W h a t is m eant b y  a construc tive  to ta l loss is now 
determ ined b y  sects. 60 and 61 o f the  M arine 
Insurance A c t, 1906, w h ich  w il l  app ly  to  any 
p a rtic u la r  con trac t o f m arine insurance unless some 
d iffe ren t m eaning is im ported  e ithe r expressly or 
b y  im p lica tio n . The question here is w hether 
there  was a construc tive  to ta l loss o f the  vessel 
b y  insurance law . I f  clauses 5 and 6 are read 
together th e y  cannot app ly  unless there  are policies 
on ship, so as to  determ ine w h a t is the  insured 
value. The appellant contends th a t  the clauses 
o n ly  app ly  i f  the  shipowner has elected to  tre a t the 
loss under his h u ll policies as a constructive  to ta l 
loss b y  g iv in g  notice o f abandonm ent o f the  ship. 
B u t the  h u ll policies and the  fre ig h t p o licy  are 
d is tin c t contracts and are o n ly  to  be read together 
in  so fa r  as one incorporates the  other. In  the 
p o licy  on fre ig h t i t  is on ly  clause 6 w h ich  inco r
porates the h u ll p o licy  so fa r  as is re levan t to  th is  
case and then  o n ly  fo r the  purpose o f in troduc ing  
the  insured value w h ich  is to  be found in  the  h u ll 
policies. Clause 5 cannot be construed b y  con
s idering w ha t action  the  shipowner to o k  on his 
h u ll policies. The words “  constructive  to ta l loss ”

QQ
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m ust have (a"art, fro m  clause 6, w h ich  m ere ly 
invokes the  h u ll p o licy  in  order to  get a figure  o f 
value) th e  same m eaning as i f  there  were no h u ll 
p o licy  in  existence a t a ll. The te s t is n o t th e  sh ip 
owners’ in te n tio n , or w h a t he d id  under th e  h u ll 
insurances. In  m y  op in ion , notice o f  abandon
m ent is n o t an essential ing red ien t o f a constructive  
to ta l loss. The appe llan t’s a rgum ent confuses tw o  
d iffe ren t concepts, because i t  confuses constructive  
to ta l loss w ith  the  r ig h t  to  c la im  fo r a constructive  
to ta l loss. The r ig h t to  c la im  except in  certa in  
cases depends on due notice o f abandonm ent under 
sect. 62 o f the  A c t. The d is tin c tio n  is e x p lic it ly  
stated in  sect. 61 o f th e  M arine Insurance A c t, 
w h ich  is as fo llow s : “  W here there  is a constructive  
to ta l loss, the  assured m ay e ithe r tre a t the  loss 
as a p a rt ia l loss, o r abandon the  sub jec t-m a tte r 
insured to  the  insurer, and tre a t the  loss as i f  i t  
were an ac tua l to ta l loss.”  The section makes i t  
clear th a t  the  r ig h t  to  abandon o n ly  arises when 
there is a construc tive  to ta l loss in  fa c t. T h a t is 
the necessary p recond ition  to  a r ig h t  to  abandon. 
The fram e o f th e  section makes i t  im possible to  
tre a t th e  r ig h t to  abandon as id e n tica l w ith  the 
construc tive  to ta l loss. I t  is a superimposed r ig h t 
o f e lection where there  is a construc tive  to ta l loss. 
N o r is i t  even a necessary ing red ien t o f a construc tive  
to ta l'lo s s , because though  there  is a constructive  
to ta l loss, th e  assured m ay s t i l l  tre a t i t  as a p a rt ia l 
loss. The ob jec tive  d e fin itio n  o f a constructive  
to ta l loss is found  in  the  preceding section o f the 
A c t. Some d iff ic u lty  has been found  in  in te rp re tin g  
th a t  section because i t  consists o f  tw o  parts. 
Sub-sect. (2) is p u re ly  ob jec tive  ; i t  gives the  tw o  
cases o f construc tive  to ta l loss o f ship, the  firs t 
being dep riva tio n  o f possession, th e  second the 
cost o f repairs. T h is  is com ple te ly  consistent w ith  
sect. 61. B u t sect. 60, sub-sect. (1) is said to  be 
inconsistent, because i t  makes th e  constructive  
to ta l loss depend on th e  cond ition  th a t  the  subject- 
m a tte r is reasonably abandoned fo r  e ithe r o f the  
reasons stated. T h is , I  th in k ,  does n o t q u a lify  
the  d e fin itio n  in  sub-sect. (2). The tw o  sub-sections 
con ta in  tw o  separate de fin itions, applicable to  
d iffe re n t cond itions o f circumstances. B u t I  do 
n o t fin d  any inconsistency between sect. 60, 
sub-sect. (1) and sect. 61. Sect. 60, sub-sect. (1) 
deals w ith  ac tua l abandonm ent, w h ich  is also an 
ob jec tive  fac t, n o t notice  o f abandonm ent, w h ich  
m ay be necessary fo r  a c la im  fo r  a constructive  
to ta l loss even a fte r ac tua l abandonm ent o f the  
sub jec t-m a tte r insured. B u t  i f  there is any incon
sistency between sect. 61 and sect. 60, sub-sect. 
(1), there  is, in  m y  op in ion , no inconsistency a t  a ll 
between sect. 61 and sect. 60, sub-sect. (2), w h ich  
la tte r  is th e  d e fin itio n  m a te ria l in  th e  present case.

I  th in k , therefore, th a t  there  was here a con
s tru c tive  to ta l loss o f th e  ship w ith in  clauses 5 and 6. 
T h is  conclusion agrees in  p rinc ip le  w ith  the  decision 
o f Roche, ,1. (as he then  was) in  Roura and Forgas 
v . Townend and others (14 Asp. M ar. L a w  Cas. 397 ; 
120 L .  T . R ep. 116 ; (1919) 1 K .  B . 189), w h ich  
was a case o f cap ture  o f a sh ip and recapture  
a fte r  a long  lapse o f tim e . There was no notice  
o f abandonm ent o f  th e  vessel, because she was 
no t insured a t a l l  b y  her owners. The p la in tif fs  
were n o t owners b u t  charterers insu ring  th e ir  
a n tic ipa ted  p ro fits  on the  cha rte r, aga inst to ta l 
or construc tive  to ta l loss o f th e  steamer. Roche, 
J . he ld th a t  there  was a construc tive  to ta l loss 
w ith in  sect. 60, sub-sect. (2) because i t  had  been 
u n lik e ly  th a t  th e  owners w ou ld  recover her in  a 
reasonable tim e . The te s t was ex te rn a l and 
ob jec tive  and d id  n o t depend on th e  shipow ner’s 
e lection. There was no clause corresponding 
to  clause 6 o f th e  fre ig h t clauses here. Indeed
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there  cou ld  n o t be, as there  was no h u ll insurance 
a t  a ll. I  agree w ith  th a t  conclusion, w h ich  I  
th in k  applies th e  correct p rinc ip le  fo r  constru ing 
sects. 60 and 61. I f ,  however, the  question had 
been w hether th e  appe llan t cou ld  c la im , n o t on 
his fre ig h t p o lic y  b u t  on his h u ll po licy , w ith o u t 
hav ing  given no tice  o f abandonm ent o f th e  vessel 
th e  pos ition  w ou ld  have been d iffe re n t. H e w ou ld  
have been m et b y  sect. 62, w h ich  states th e  rules 
as to  g iv in g  notice  o f abandonm ent. These on ly  
a p p ly  when th e  shipow ner elects to  abandon to  
the  insurers under th e  p o lic y  th e  sub jec t-m a tte r 
insured b y  th a t  p o lic y , and seeks to  c la im  as for 
a construc tive  to ta l loss under th a t  po licy .

One o f the  cond itions, then, o f  clause 5 o f the 
fre ig h t clauses, nam ely, th a t  there  should be a 
construc tive  to ta l loss under the  h u ll po licy , has, 
in  m y  op in ion, been fu lfille d . N o  one has suggested 
notice o f abandonm ent in  respect o f the  fre ig h t 
was necessary. There is no question th a t  clause 6 
has been co rrec tly  app lied in  regard to  the  cost of 
repairs as compared w ith  th e  insured value. I t  
now becomes necessary to  ascertain w h a t is the 
precise effect o f clause 5. W h a t, I  th in k , the  clause 
c learly  does is to  f ix  a conventiona l measure of 
in d e m n ity  under the  fre ig h t p o lic y  where th e  ship 
has become an ac tua l o r constructive  to ta l loss. 
The measure o f in d e m n ity  s tip u la ted  in  th a t  event 
is th a t  the  am oun t und erw ritte n  shall be paid 
“  in  fu ll. ”  The f in a l words o f the  clause “  w hether 
the  steamer be fu l ly  o r on ly  p a r t ly  loaded o r in  
ba llast, chartered o r unchartered,”  are no t, in  m y 
op in ion , words o f lim ita tio n , b u t  are words inserted 
to  p rov ide  as fa r as possible fo r  every circumstance 
in  reference to  insurab le  in te rest in  fre ig h t w h ich  is 
lik e ly  to  arise. The loss o f the  ship to  the  owners 
m ust invo lve  in  fa c t th e  loss o f th e  vessel’s fre ig h t
earn ing capacity . The first, p a rt o f the  fin a l words 
o f th e  clause, “  w hether th e  steamer be fu l ly  or 
p a r t ly  loaded,”  m ay have been in troduced, as 
H a m ilto n , J . (as he then  was) said in  Coker v. 
Bolton M 2 Asp. M ar. L a w  Cas. 231 ; 107 L . T . Rep- 
54, a t p. 56 ; (1912) 3 IC. B . 315, a t p . 3 2 0 ), 
“  fo r the  purpose o f m eeting the  hardsh ip  th a t 
has long  been fe lt  to  e x is t th a t  a sh ipowner, who 
has given notice  o f abandonm ent and bas conse 
q u e n tly  lo s t h is r ig h t  to  fre ig h t subsequently 
earned, is precluded from  suing on th e  po licy 
on fre ig h t.”  T h is  ru le , w h ich  was founded on 
decisions o f th is  House, is now- em bodied m 
sect. 63, sub-sect. (2) o f th e  M arine Insurance 
A c t. L ik e  m ost o the r rules in  the  A c t, i t  can o 
excluded b y  agreement. Th is  hardsh ip  m ay also 
be excluded in  practice , as i t  was done in  the  presen 
case and in  Coker v . Bolton, b y  a clause in  th e  hun 
p o licy  such as clause 18 o f th e  h u ll clauses her * 
B u t these words o f clause 5 m ay have a wid® 
app lica tion, i f  requ ired  b y  th e  facts o f any p a rt ie d »  
case. T hey do n o t a pp ly  to  th is  case, in  w W f 
the  ship was ne ither fu l ly  no r p a r t ly  loaded. I  
rem a in ing  words o f the  clause, “  o r in  Dallas > 
chartered o r uncharte red ,”  seem to  be in tend  
to  exclude in  th e  m ost unqua lified  m anner an} 
o ther question o f an assured’s insurab le  tntere 
in  th e  fre ig h t. The p o lic y  is a tim e  p o lic y  and tn  
in te n tio n  m ay be to  secure th a t  even i f  th e  ves 
a t  the  tim e  o f the  casua lty has no cargo on boar 
( th a t is, is in  ba llast) and has no charte r, th  
shall be no question o f insurable in te rest, tn o ' h 
i t  is n o t lik e ly  th a t  any u n d e rw rite r w ou ld  tnw 
o f ra is ing  such a question in  a case o f th is  ty J V  
The in te n tio n  m ay be to  p rov ide  th a t  the  owrie ^ 
in te res t in  the  p ro fit-ea rn ing  capac ity  o f his 
w h ich  is c e rta in ly  a good in te rest in  a busin . 
sense, should be deemed a su ffic ient insl' rasee 
in te rest fo r  purposes o f th is  p o licy . I  should
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no legal obstacle w h y  th is  agreement should n o t 
receive effect. Clause 5 deals w ith  ac tua l as w e ll 
as construc tive  to ta l loss. B u t i t  is n o t necessary 
to  discuss th is  m a tte r here, because the  Petrakis 
Nomikos was a c tu a lly  chartered. Hence in  m y  
op in ion  the  ease comes under clauses 5 and 6 o f 
the  fre ig h t clauses, so th a t  the  respondents are 
e n title d  to  succeed in  th e ir  cla im .

I  do n o t th in k  i t  necessary to  express any f in a l 
v iew  on an a rgum ent w h ich  was strenuously urged 
on beha lf o f the  respondents. T h is  a rgum ent was 
to  the  effect th a t  clause 5 invo lved  some extension 
o f the  lis t  o f perils  insured against w h ich  were 
enumerated in  the  po licy . I t  was contended th a t  
a ll th a t  was necessary to  p rove under th e  clause 
was th a t  th e  loss o f the  vessel was due to  perils  
insured against. Thereupon, i t  was said, the 
underw rite rs  were liab le  to  pay fo r any loss o f 
fre ig h t, even though  due to  some extraneous 
cause, such as the  b a n k ru p tcy  o r d e fau lt o f the  
consignee. In  o th e r words, th a t  the  cond ition  on 
w h ich  paym en t became due was th e  loss, ac tua l or 
constructive , o f the  vessel b y  perils  insured against, 
as th e  s tip u la ted  event on w h ich  the  sum due under 
the  fre ig h t p o licy  became payable, though  i t  had 
no ac tua l effect in  causing the  loss o f fre ig h t. The 
question does n o t, in  m y  op in ion , as I  have ex
p la ined, arise in  th is  case, and I  should be con ten t 
to  say no more th a n  th a t  I  reserve m y  op in ion  on 
i t .  I  shall, however, o u t o f respect to  the  a rgum ent 
advanced, add th a t,  as a t  present advised, I  should 
n o t be prepared to  accept th a t  construction . I t  
w ou ld  mean th a t  the  po licy , pro tanto, was n o t a 
p o licy  o f in d e m n ity , w h ich  appears to  me to  be 
inconsistent w ith  the  v iew  o f H a m ilto n , J . in  
Coker v . Bolton (sup.). I t  w ou ld  also mean th a t  
in  th is  p a rt ic u la r  respect i t  was n o t a p o licy  o f 
m arine insurance. B u t H a m ilto n , J . regarded i t  
as a co n tra c t o f m arine insurance, because he 
held th a t  th e  underw rite rs ’ t i t le  to  salvage and the  
Provisions o f the  M arine Insurance A c t app lied. 
The con ten tion  construes th e  p o lic y  as a p o lic y  
pro tanto covering o ther th a n  m arine risks— fo r  
instance, inso lvency o r d e fau lt o f th e  consignee. 
B u t clauses 5 and 6 are o n ly  pa rts  o f a co n tra c t o f 
m arine insurance, w h ich  is lim ite d  to  the  perils  
set o u t in  the  body o f the  po licy . There are no 
express words add ing  outside risks. The loss ac tua l 
or construc tive  o f  th e  ship is n o t an added pe ril, 
b u t a loss o r casua lty  opera ting  on the  fre ig h t 
th rough  the  ship. B u t the  question c e rta in ly  does 
no t, as I  th in k ,  arise in  th is  case. I  reserve m y 
op in ion  upon i t  in  case i t  should ever arise fo r  
decision.

There rem ains to  be considered th e  second 
Poin t taken  b y  th e  appellant, nam ely, th a t  the  
cla im  here is excluded b y  clause 8 o f the  fre ig h t 
olauses. So fa r as a u th o r ity  goes, such a con ten tion  
has been re jected under circumstances s im ila r in  
P rincip le  to  th e  present b y  Roche, J . in  Roura and 
L'orgas v . Townend (sup.), and b y  th e  C ou rt o f 
Appeal in  th e  Carras case (sup.). F o r th e  appellant, 
however, re liance was placed on Bensaude v . 
Thames and Mersey M arine Insurance Company 
lim ite d  (8 Asp. M ar. L a w  Cas. 315 ; 77 L . T . Rep. 
?82), a decision based on words id e n tica l w ith  those 
'n  clause 8 in  th e  present p o licy , b u t  th e  p o lic y  there 
d id  n o t con ta in  clauses lik e  clauses 5 and 6 o f  the  
h e ig h t clauses. The facts, m oreover, in  th a t  case 
^ere  q u ite  d iffe ren t. There was no construc tive  
>°ss o f th e  ship. Soon a fte r s ta rtin g  on he r chartered 
v °yage she was disabled b y  th e  b reak ing  o f her 
feain sha ft due to  perils  o f  the  sea. She was towed 
back to  p o rt, where repairs cou ld  n o t be effected, 
aPd de lay was incu rred  in  ta k in g  her to  another 
Port where she was repaired. The charterers, as

th e y  were e n tit le d  to  do b y  th e  fore ign law  app lic 
able, th rew  up  th e  con trac t. The loss o f fre ig h t was 
caused s im p ly  b y  th e  de lay in  repa iring  the  p a rtic u 
la r  average damage a ris ing  fro m  the  p e ril o f the 
sea, th e  de lay being such as to  fru s tra te  th e  ob ject 
o f  th e  adventure . Such a loss o f fre ig h t w ou ld  have 
been, a p a rt fro m  th is  special clause, recoverable 
under the  a u th o r ity  o f  Jackson v . Union M arine  
Insurance Company (2 Asp. M ar. L a w  Cas. 435 ; 31 
L .  T . Rep. 789 ; L .  Rep. 10, C .P . 125). The ob ject 
o f th e  clause was to  p ro te c t th e  underw rite rs  
fro m  th is  l ia b il i ty .  L o id  W atson in  Bensaude's 
case, said th a t  b u t  fo r  th e  de lay occasioned by  
the b reaking o f th e  sha ft there  w ou ld  have been 
no loss [ th a t  is, o f fre ig h t] to  c la im . L o rd  
H ersche ll said, “  I f  the  c la im  depends on loss 
o f t im e  in  th e  prosecution o f th e  voyage so th a t  
the  adventure  cannot be com pleted w ith in  the 
tim e  contem pla ted, then  th e  und erw rite r is to  
be exem pt fro m  l ia b i l i t y . ”  The loss o f fre ig h t was 
due to  loss o f tim e  and no th ing  else, though  arising 
fro m  a p e ril o f the  sea. In  m y  op in ion i t  is impossible 
to  a pp ly  th is  reasoning to  the  e n tire ly  d iffe ren t 
facts and the  e n tire ly  d iffe ren t con tra c t in  the 
present case. I  do n o t th in k  th a t  on the  facts o f 
th is  case th e  c la im  was consequent on loss o f tim e  
w ith in  clause 8. Clause 8 m ust be read w ith  
clause 5. U nde r clause 5 th e  u n d e rw rite r ’s l ia b il i ty  
to  pa y  depends on the  loss, ac tua l o r constructive , 
o f th e  vessel. T h a t l ia b il i ty  accrues a t  once when 
the  casua lty happens, even i f  th e  exact pos ition  is 
n o t ascertained t i l l  la te r. I f  th e  assured has r ig h t ly  
g iven notice o f abandonm ent o f th e  ship the  loss 
dates back re trospec tive ly  to  th e  date o f the 
casualty. The  p ro p e rty  in  th e  vessel then  passes 
to  th e  h u ll underw rite rs  and the  shipowner is no t 
in terested w he ther there  is a loss o f t im e  o r no t. 
H e can c la im  on his fre ig h t p o lic y  under clauses 
5 and 6 in  a p roper case. E q u a lly  here th e  loss is 
complete a t th e  date o f the  fire . The question o f 
loss o f t im e  a fte r th e  casua lty  does n o t enter in to  
th e  question o f l ia b il ity .  The c la im  under clause 5 
does n o t depend on loss o f t im e  in  the  prosecution 
o f th e  voyage w ith in  the  language used b y  L o rd  
Herschell. The fa c t th a t  th e  vessel cou ld  n o t be 
repaired in  tim e  to  make her cancelling date is 
im m a te ria l under clause 5. In  one sense every 
case o f a construc tive  to ta l loss based on th e  cost 
o f repairs o r on de p riva tio n  o f possession im plies 
th a t  i t  w i l l  take  some tim e  to  make th e  repa irs or 
recover possession, and  i f  a c la im  under clause 5 
were trea ted  as a c la im  consequent on loss o f tim e, 
th e  operation o f clause 5 w ou ld  be defeated in  the 
vas t m a jo r ity  o f cases b y  clause 8, except in  the 
case o f ac tua l to ta l loss. B u t  in  m y  op in ion  th a t  is 
n o t the  tru e  construc tion  o f  e ithe r clause 5 o r 
clause 8. The loss under clause 5 occurs eo instanti 
and does so none the  less because th e  shipowner 
has re ta ined  and repa ired the  vessel. The sole 
cond ition  under clause 5 is th a t  th e  vessel should 
be an ac tua l o r construc tive  to ta l loss. Clauses 5 
and 8 m ust be read together. Clause 8 cannot 
co n tro l clause 5, b u t  has its  p roper app lica tion  in  
cases like  Bensaude's case. I  re jec t also the  second 
con ten tion  advanced on beha lf o f the  appellant.

In  m y  op in ion  th e  ju d g m e n t o f th e  C ourt o f 
A ppeal was r ig h t  and should be a ffirm ed, and the  
appeal should be dismissed w ith  costs.

Lord Atkin. —  I  am asked b y  m y  noble and 
learned fr iend  L o rd  Russell o f K illo w e n  to  say 
th a t  he agrees w ith  the  tw o  opinions w h ich  have 
been expressed.

Lord Porter. —  The present appeal raises the 
question o f the  r ig h t o f the  respondents to  recover



3 0 0 ASPINALL’S M ARITIM E LAW CASES.

Robertson v . Petros M. Nomikos .Limited. [H. of L.H. of L.]

against the  appellant under th e  te rm s o f a p o licy  
on fre ig h t dated the  28 th  A ugust, 1936. The 
respondents are the  owners o f th e  steamship 
Petrakis Nomikos. The appellant is an under
w r it in g  mem ber o f L loyds. The p o licy  o f m arine 
insurance, upon the  tru e  construction  o f the  term s 
o f w h ich  th e  resu lt o f th e  present appeal depends, 
was u n d e rw ritte n  b y  th e  appellant and is expressed 
to  be “  on fre ig h t chartered o r otherw ise in  and (or) 
over.”  The fre ig h t was th a t  to  be earned b y  the  
Petrakis Nomikos, th e  p o licy  was sta ted to   ̂ be 
sub ject to  the  In s t itu te  F re ig h t Clauses, sub ject 
to  the  same w arranties as on h u ll and m achinery, 
and w arran ted  th a t  50 per cent, o f the  h u ll and 
m achinery va lu a tio n  is uninsured fo r  to ta l or 
constructive  to ta l loss. The p o licy  was a tim e  
po licy  fo r tw e lve  m onths covering the  o rd in a ry  
m arine risks. A ttached  to  and fo rm in g  p a rt o f i t  
were the  “  In s t itu te  T im e  Clauses. F re ig h t.”  O f 
these clauses three are m a te ria l to  th e  question in  
issue in  th e  present appeal. T he y  are as fo llow s .
“  (5 ) In  th e  event o f the  to ta l loss, w hether absolute 
o r construc tive , o f th e  steamer th e  am ount under
w r itte n  b y  th is  p o lic y  shall be pa id  in  fu ll,  w hether 
the steamer be fu l ly  o r on ly  p a r t ly  loaded o r in  
ba llas t, chartered o r unchartered. (6) In  ascer
ta in in g  w hether the vessel is a construc tive  to ta l loss 
the  insured va lue in  the  policies on ship sha ll be 
taken  as the  repaired va lue and no th ing  in  respect 
o f the  damaged or b reakup va lue o f th e  vessel or 
w reck shall be taken  in to  account. (8) W arran ted  
free fro m  any c la im  consequent on loss o f t im e  
w hether aris ing fro m  a p e ril o f th e  sea o r o the r-

W1Jn a d d itio n  to  the  fre ig h t p o licy  th e  respondents 
were insured, b y  ci p o licy  o f m arine insurance o f the 
same date, w h ich, like  the  fre ig h t po licy , was 
subscribed b y  th e  appellant. The second-named 
p o licy  was expressed to  be on the  h u ll and m ach inery 
o f th e  Petrakis Nomikos, va lued  a t 28,000/., against 
the  o rd in a ry  m arine  perils  sub ject to  a deductib le  
franchise o f 1000/. fro m  th e  aggregate o f a ll p a rt ic u 
la r  average cla im s on each round  voyage. Th is  
po licy , w h ich  w i l l  be called th e  “  h u ll po licy , 
contained in  typ e  th e  fo llo w in g  clause : “  I n  the  
event o f th e  to ta l o r construc tive  to ta l loss of 
th is  vessel th is  p o licy  is o n ly  to  pa y  its  p ro p o rtio n  
o f 14,000Z.”  T o  i t  were a ttached th e  In s t itu te  
T im e Clauses, H u lls , o f w h ich  three also are m ate ria l, 
nam ely, clauses 16, 17 and  18. T he ir term s

16. I n  no case sha ll underw rite rs  be liab le  fo r 
unrepa ired damage in  a d d itio n  to  a subsequent 
to ta l loss sustained du ring  th e  te rm  covered b y  
th is  po licy . 17. In  ascertain ing w he ther th e  vessel 
is a construc tive  to ta l loss th e  insured va lue shall 
be taken  as the  repa ired va lue, and n o th ing  m  
respect o f the  damaged or b reakup va lue o f the 
vessel or w reck sha ll be taken  in to  account. 18. In  
the  event o f to ta l o r construc tive  to ta l loss, no 
c la im  to  be made b y  th e  underw rite rs  fo r  fre ig h t, 
w hether notice o f abandonm ent has been g iven or 
n o t.”  W h ile  these tw o  policies were in  force the  
respondents chartered th e  vessel b y  a charte r- 
p a rty  dated the  23rd September, 1936, to  a Belg ian 
com pany to  sail to  Venezuela o r A ru b a  or Curagoa 
and there  load a cargo o f crude o il fo r various 
European ports. Th is  ch a rte r-p a rty  contained a 
cancelling clause under w h ich  th e  charterers had 
the  op tion  o f cancelling should the  steamer n o t be 
ready to  load b y  the  10th N ovem ber, 1936. On 
the 18th O ctober, 1936, the  vessel le ft  H avre  fo r 
R o tte rd a m  in  order to  undergo certa in  repairs before 
s ta rtin g  in  ba llas t on her voyage to  South Am erica. 
On the  31st O ctober, w h ils t repairs were being 
carried o u t a t R o tte rd a m , an explosion, fo llow ed 
by  a fire , occurred in  the  a f t  p a rt o f the  ship, w ith

the resu lt th a t  th a t  p a rt and the  cross bunker were 
com ple te ly  b u rn t out. The vessel was then 
surveyed and tenders fo r  her repa ir were asked for. 
The lowest tender received was 37,400b, and in  
fa c t the  vessel could n o t have been repa ired fo r a 
less sum. The va lue o f tonnage, however, had 
risen since the  h u ll p o licy  was effected, and the 
respondents, ascerta in ing th a t  the repaired value 
o f the  ship w ou ld  be about 45,0001., decided n o t to  
abandon her to  the  h u ll underw rite rs  or to  c la im  
on them  fo r  a construc tive  to ta l loss, b u t to  cla im  
in  respect o f the  cost o f repairs fo r  a p a rtia l 
loss.

F o r a construc tive  to ta l loss th e y  w ou ld  have 
received o n ly  14,000/., since the  vessel was u n in 
sured against to ta l loss to  the  e x te n t o f 50 per 
cent. In  a c la im  fo r  a p a rt ia l loss th e y  were 
e n tit le d  to  recover 27,000/., i.e., 28,000/. less the 
franchise o f 1000/., and a t an expend itu re  o f 37,400/. 
to  repa ir a ship w h ich  w ou ld  then  be w o rth  upwards 
o f 45,000/. The repa irs were com pleted on the 
31st M ay, 1937, and the  respondents have the rea fte r 
used th e  vessel as a fre igh t-earn ing  ins trum en t. 
B u t th e  ch a rte r-pa rty , though i t  was never cancelled, 
was in  fa c t never perform ed, and th e  respondents 
have received no p a rt o f th e  fre ig h t payable there 
under. In  these circumstances the  respondents 
cla im ed th a t  th e y  were e n title d  to  recover the  sum 
o f 4110/. under clause 5 o f the  In s t itu te  T im e 
Clauses in  the  fre ig h t po licy , and fro m  the  appellant 
his p ro p o rtio n  o f th a t  sum.

The appellant m a in ta ined  th a t  the  respondents 
had suffered no loss b y  a p e ril insured against, or 
a t any ra te  th a t  the  c la im  was a c la im  consequent 
on loss o f tim e , and he was there fore  exempted 
fro m  paym en t b y  clause 8 o f th e  In s t itu te  T im e 
Clauses, F re ig h t. H e alleged th a t  there  had never 
been a construc tive  to ta l loss, b u t  th a t  even it  
there  had been such a loss, the  ship having  been 
repaired, th e  fre ig h t was lost b y  th e  tim e  taken  fo r 
th e  repa ra tion  and n o t b y  th e  construc tive  to ta l 
loss o f th e  ship. The respondents on th e ir  p a rt 
contended th a t  there  had been a construc tive  to ta l 
loss and th a t  there  was no necessity to  prove th a t 
the loss was caused the reby. The sum insured 
was, th e y  said, payable in  an event, i.e., in  the 
event o f th e  to ta l loss o r construc tive  to ta l loss of 
the  ship, so long, a t any ra te , as th a t  to ta l loss 
o r constructive  to ta l loss was caused b y  a pen 
insured against, b u t th e y  contended th a t  i f  i t  was 
necessary to  p rove th a t  the  loss was caused b y  the 
to ta l loss o r construc tive  to ta l loss o f the  ship> 
i t  was so caused and n o t b y  loss o f tim e.

The learned judge who tr ie d  the  case in  the 
co u rt o f f irs t  instance he ld  th a t  there  had been no 
construc tive  to ta l loss inasm uch as the  ship has 
been repa ired and n o t abandoned to  underw rite rs 
and th a t  in  any case there  has been no loss b y  a 
p e ril insured against. The C ourt o f Appeal reverse 
the decision o f the  learned judge, ho ld ing  th a t 
there  was a construc tive  to ta l loss o f th e  ship b y  a 
p e ril insured against, and th a t  th e  insurance wa 
against the  happening o f th a t  event.

In  these circumstances the  f irs t question w h it > 
yo u r Lordsh ips have to  decide is w hether the r 
was a construc tive  to ta l loss o f th e  ship w ith in  t  
m eaning o f clause 5 o f th e  In s t itu te  T im e  Clause > 
F re ig h t. H a v in g  regard to  the  facts and figu*' 
agreed upon b y  th e  parties, th e  repairs require 
w ou ld  have cost more th a n  th e  agreed va lue of «  
ship inserted in  the  h u ll policies. Is  th is  enoug 
The appellant says, “  N o .”  In  his con ten tion  the 
can be no construc tive  to ta l loss unless the  sn l 
be abandoned to  her underw rite rs. Construe« 
to ta l loss, he says, is defined in  sect. 60 of t  
M arine Insurance A c t, 1906, and b y  sub-sect, i
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o f th a t  section there  is a construc tive  to ta l loss 
“  where the  sub jec t-m a tte r insured is reasonably 
abandoned on account o f its  ac tua l to ta l loss appear
ing to  be unavoidable, o r because i t  cou ld  n o t be 
preserved fro m  actua l to ta l loss w ith o u t an ex
penditu re  w h ich  w ou ld  exceed its  va lue when the 
expenditure  had been incu rred .”  Sub-sect. (2), he 
m ainta ins, on ly  gives p a rtic u la r  instances o f the 
general d e fin ition  in  sub-sect. (1), and there fore  
when i t  says th a t  in  p a rtic u la r  there  is a con
s tru c tive  to ta l loss, “  in  the  case o f damage to  a 
ship, where she is so damaged b y  a p e ril insured 
against, th a t  th e  cost o f repa iring  the  damage w ou ld  
exceed the  va lue o f the  ship when repa ired ,”  i t  
means there  is a construc tive  to ta l loss where the 
ship is reasonably abandoned because th e  cost o f 
repa ir w ou ld  exceed her va lue when repaired.

T h a t sect. 60 is in tended to  be a complete and 
n o t a p a rt ia l d e fin itio n  appears to  fo llo w  fro m  the 
w ord ing  o f sect. 56 when i t  says, “  A n y  loss o ther 
th a n  a to ta l loss, as hereinafter defined, is a p a rt ia l 
loss.”  B u t i t  does no t fo llo w  th a t  th e  f irs t  sub
section lays down the general ru le , whereas the 
second gives ce rta in  p a rtic u la r instances a lready 
covered b y  the  general ru le. Indeed, w hatever 
m ay be the  case w ith  regard to  sub-sect. (2) (i.), 
paras, ( ii.)  and ( iii.)  do n o t appear to  be covered 
in  terms b y  the  de fin ition  in  sub-sect. (1). 
B u t in  any case unless there  is some reason to  the 
co n tra ry  a d e fin ition  m ust be he ld  to  inc lude the  
whole o f its  w ord ing , and i f  p a rtic u la r instances are 
g iven w h ich  include m atte rs  w h ich  are outside the 
more general de fin ition , th a t  is no reason fo r 
supposing th a t  th e ir  app lica tion  is lim ite d  b y  the  
more general words. T hey do n o t m ere ly  illu s tra te  
— th e y  add to  the  term s o f th e  de fin ition . Sect. 60 
does n o t confine construc tive  to ta l loss to  cases 
where the  sub jec t-m a tte r o f insurance has been 
abandoned, though  in  some instances there  m ay be 
no construc tive  to ta l loss unless abandonm ent has 
taken  place. B u t even i f  abandonm ent be n o t a 
cond ition  o f a construc tive  to ta l loss, i t  is said th a t 
in  th is  case there  has ne ithe r been abandonm ent nor 
notice o f abandonm ent and th e  ship has in  fa c t 
been repaired. I n  th a t  case, i t  is argued, under 
sects. 61 and 62 the  loss can on ly  be trea ted  as a 
P a rtia l loss, and consequently there  can be no 
constructive  to ta l loss w ith in  th e  m eaning o f 
clause 5 o f the fre ig h t po licy .

Sect. 61 no d oub t gives the  assured an election 
w hether to  tre a t th e  loss as to ta l or p a rt ia l, and 
sect. 62 makes i t  a cond ition  precedent to  a c la im  
fo r a to ta l loss, th a t  notice o f abandonm ent should 
be g iven. B u t, in  term s, sect. 61 contem plates the 
existence o f a construc tive  to ta l loss even where the 
loss is trea ted  as p a rtia l. I t  was n o t contended 
before us th a t  there  cou ld  n o t be a constructive  
to ta l loss where no notice  o f abandonm ent was 
given ; i t  was a d m itte d  th a t  notice  o f abandon
m ent was m ere ly  a cond ition  precedent to  recovery 
ln a case where a construc tive  to ta l loss had a lready 
occurred. H a v in g  regard to  th e  w ord ing  o f  sect. 61, 
abandonm ent m ay be a cond ition  or consequence 
° f  recovery and n o t a co nd ition  precedent to  the  
existence o f a to ta l loss, w hether ac tua l o r con
struc tive . A  construc tive  to ta l loss m ay ex is t, b u t 
*f the  assured wishes to  take  advantage o f i t  he 
•bust g ive notice o f abandonm ent, a t any ra te  in  a 
case where there  w ou ld  be any p o s s ib ility  o f 
benefit to  th e  insurer. I f  he does g ive notice and 
fbe underw rite rs  accept th e  abandonm ent, o r i f  
Ibe assured recover as fo r  a to ta l loss, the  p ro p e rty  
msured the reby becomes the  p ro p e rty  o f th e  under
writers.

I f  this view be sound, there was a constructive

to ta l loss a lbe it a conventiona l construc tive  to ta l 
loss o f the  ship b y  a p e ril insured against, and 
undoub ted ly  the  fre ig h t to  be earned under the 
ch a rte r-p a rty  o f the  23rd September, 1936, was 
lost. W h a t then  caused the  loss o f fre ig h t ? The 
loss o f th e  ship was constructive , b u t the  loss o f 
fre ig h t was actual. I f ,  therefore, there  was no 
p rov is ion  as to  loss o f tim e, th e  underw rite rs  on 
fre ig h t w ou ld  be liab le . See Jackson v . Union 
M arine Insurance Company (2 Asp. M ar. L a w  Cas. 
435 ; 31 L . T . Rep. 789 ; L .  Rep. 10, C. P. 125 
(E x  Ch.)) ; The A lps  (7 Asp. M ar. La w  Cas. 337 ; 
68 L .  T . Rep. 624 ; (1893) p. 109) ; The Bedouin 
(7 Asp. M ar. L a w  Cas. 391 ; 69 L .  T . Rep. 782 ;
(1894) p. 1).

B u t there  is such a p rov is ion  contained in  
clause 8, and i t  is contended ip, the  present case 
th a t  th e  loss o f fre ig h t was due to  loss o f tim e, 
and to  th a t  on ly . The ship, i t  is said, was in  fa c t 
repaired and cou ld  have carried the  cargo had she 
been repaired in  tim e. Indeed, i f  th e  charterers 
had chosen to  w a it, o r i f  the  repairs cou ld  have been 
effected in  a ve ry  sho rt tim e , the  cargo w ou ld  have 
been carried and the  fre ig h t earned. H o w  then, 
i t  is asked, can i t  be said th a t  th e  conventiona l 
construc tive  to ta l loss has caused th e  loss o f 
fre ig h t ? I t  is tru e  th a t  the  loss o f t im e  caused the 
loss o f the  adventure , b u t such a loss is none the 
less due to  the  delay. F o r th is  resu lt the  appellants 
re ly  upon the  decisions in  Bensaude v .  Thames and 
Mersey M arine Insurance Company (8 Asp. M ar. 
L a w  Cas. 31o ; 77 L .  T . Rep. 282 ; (1897) A . C. 
609 ); Turnbull, M a rtin  and. Co. v . H u ll Under- 
writers' Association (9 Asp. M ar. La w  Cas. 93 ; 
82 L . T . Rep. 818 ; (1900) 2 Q. B . 402) ; and 
Russian Bank fo r Foreign Trade v . Excess Insurance 
Company (14 Asp. M ar. La w  Cas. 362 ; 118 L .  T . 
Rep. 645 ; (1918) 2 K .  B . 123).

In  a ll those cases there  was a loss o f the  adventure  
b y  w h ich  the  fre ig h t was to  have been earned. 
Nevertheless th a t  loss was held to  be due to  delay, 
and was there fore  excluded b y  phraseology iden tica l 
w ith  o r s im ila r to  th a t  used in  the  p o licy  now  sued 
upon. In  none o f these cases, however, was there 
a to ta l o r construc tive  to ta l loss o f the  ship, and in  
none d id  the  provis ions o f clause 5 o f the  In s t itu te  
T im e  Clauses, F re ig h t, come under discussion, 
e ithe r alone or in  re la tio n  to  its  effect on clause 8. 
The construc tion  o f those clauses and th e ir  re la tio n 
ship one to  the  o ther are, however, v i ta l  to  the  
de te rm ina tion  o f the  present case.

Read together i t  is possible to  construe them  in 
e ithe r o f tw o  ways. T hey m ay mean e ithe r (1) “  I f  
loss o f  fre ig h t be caused b y  loss o f tim e , the under
w rite rs  shall n o t be liab le , p rov ided  th a t  i f  the 
vessel is a construc tive  to ta l loss, then  the  under
w rite rs  w i l l  pay in  fu l l  w he ther the  cause o f the 
loss o f fre ig h t be loss o f t im e  o r n o t.”  O r th e y  
m ay mean (2) “ In  no case w il l  the  underw rite rs  
be lia b le  fo r  loss caused b y  loss o f tim e, w hether 
the  vessel be a construc tive  to ta l loss o r n o t.”  F o r 
m yself I  p re fer the  fo rm er o f the  tw o  constructions, 
b u t i t  is enough to  say th a t  the  m eaning is d o u b tfu l, 
th a t  the  prov iso  as to  loss o f t im e  is an exception 
to  the  general l ia b il i ty  o f underw rite rs , and i f  they  
leave th e ir  exem ption o f l ia b il i ty  d o u b tfu l they  
cannot re ly  upon the  exception b u t m ust pay the  
loss.

Th is is su ffic ient to  dispose o f the  case, and 
accord ing ly  I  desire to  reserve the  question w hether 
the  loss o f fre ig h t is n o t r ig h t ly  to  be regarded as 
caused, n o t b y  loss o f tim e, b u t b y  the  construc tive  
to ta l loss o f the  ship. Some support is le n t to  th is  
suggestion b y  th e  decision in  Roura and Forgas v . 
Townend and others (14 Asp. M ar. L aw  Cas. 397 ;
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120 L .  T . R ep. 116 ; (1919) 1 K .  B . 189), a case 
o f fre ig h t insurance in  w h ich  a vessel, though  
o rig in a lly  los t b y  capture , was a fte rw ards restored 
to  her owners, so th a t  in  one sense i t  m ig h t be 
said th a t  th e  loss o f fre ig h t was due to  th e  loss 
o f t im e  d u rin g  w h ich  the  ship was in  th e  hands 
o f the  captors and n o t to  th e  cons truc tive  to ta l 
loss o f the  ship b y  th e  cap ture . Y e t Roche, J . 
held, and I  th in k  r ig h t ly ,  th a t  one m ust regard 
th e  ship as hav ing  been los t as soon as i t  became 
u n lik e ly  th a t  th e  owners w ou ld  recover her. 
She was in  fa c t un insured and no question o f 
abandonm ent arose, b u t  had she been insured and 
notice o f abandonm ent given b u t n o t accepted, 
the r ig h t  to  recover upon the  h u ll p o licy  w ou ld  
have been precluded, n o t because she was n o t a 
construc tive  to ta l loss, b u t  because she had been 
restored and the  owners w ho had been indem nified  
b y  th e  res to ra tion  could n o t c la im  to  be indem nitied  
over again. In  these circumstances the  learned 
judge held th a t  the  underw rite rs  on fre ig h t were 
n o t p ro tected  b y  th e  w a rra n ty  against l ia b il i ty  fo r 
c la im  consequent upon loss o f tim e , b u t  were liab le  
because th e  ship, though  a fterw ards restored, was in  
fa c t a cons truc tive  to ta l loss.

I  desire also to  reserve th e  question raised in  
a rgum ent b y  the  respondents and, I  th in k , adopted 
b y  th e  C ourt o f Appeal, th a t  under th e  te rm s o f 
clause 5, p rov ided  th e  fre ig h t was in  fa c t lost, the 
sum insured was payable on the  happening o f  a 
to ta l loss w hether th a t  event caused the  loss o f 
fre ig h t o r no t. I f ,  i t  was said, th e  ship became an 
actua l o r construc tive  to ta l loss, a t any ra te  in  a 
case where th a t  loss was due to  one o f the  perils 
insured against, and fre ig h t also was lost, the  sum 
insured was payable even though  th e  loss o f fre ig h t 
was caused b y  the  b a n k ru p tc y  o f th e  fre ig h te r o r 
some extraneous cond itions w h ich  p reven ted  
loading. Such a construc tion  is, I  th in k ,  incon
s is tent w ith  th e  v ie w  expressed b y  H a m ilto n , J . 
in  Coker v . Bolton (12 Asp. M ar. La w  Cas. 231 ; 
107 L . T . Rep. 54 ; (1912) 3 K .  B . 315), and is 
n o t easy to  reconcile w ith  th e  p rinc ip les  o f m arine 
insurance.

In  Scottish M arine Insurance Company of Glasgow 
v. Turner (1853, 1 M acq. H . L .  Cas. 334), where 
there  were no provis ions such as those to  be found 
in  clause 5 and the  ship was abandoned b u t fre ig h t 
was earned, i t  was he ld  th a t  th e  assured on fre ig h t 
were unable to  recover because fre ig h t was in  fa c t 
earned, and in  McCarthy v . Abel (1804, 5 E ast 388) 
i t  was po in ted  o u t b y  L o rd  E lienborough th a t  th e  
loss was n o t due to  a p e ril o f the  seas b u t to  the  
abandonm ent w h ich  was th e  a c t o f th e  assured 
themselves. In  Coker v . Bolton (ubi sup.), however, 
and United. Kingdom M utua l Assurance Association 
Lim ited  v . Boulton (1898, 3 Com. Cas. 330), the 
assured recovered ow ing to  th e  presence o f a clause 
iden tica l w ith  o r s im ila r to  clause 5 in  th e  present 
po licy . In  the  la tte r  case B igham , J . he ld a prom ise 
to  pay a loss o f fre ig h t “  in  th e  event o f th e  to ta l 
loss o f th e  vessel ”  to  mean th a t  th e  underw rite rs  
w ou ld  pay a loss o f fre ig h t in  circumstances s im ila r 
to  those ex is ting  in  the  Scottish M arine  case. Such 
a loss was in  his v ie w  recoverable, n o t because i t  
was a loss b y  perils  o f the  seas b u t because the 
term s o f th e  po licy  covered a loss b y  abandon
m ent.

The learned judge ’s v iew , i f  r ig h t,  involves an 
a d d itio n  to  th e  perils  insured against so as to  
include am ongst them  th e  p e ril o f  abandonm ent, 
b u t even such an extension does n o t go so fa r  as to  
determ ine th a t  th e  mere coincidence o f a con
s tru c tive  to ta l loss o f the  ship w ith  a loss o f fre ig h t, 
however caused, is su ffic ient to  enable the  assured 
to  recover under th e  te rm s o f clause 5 o f the  po licy .

[A d m .

I t  is no t, however, necessary to  come to  any fin a l 
decision upon th is  p o in t in  the  present case, and I  
agree th a t  the  appeal should be dismissed.

Appeal dismissed.

S olic ito rs fo r  th e  appellant, Ince, Roscoe, Wilson, 
and Glover.

Solic ito rs fo r  th e  respondents, Holman, Fenwick, 
and W illan.
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P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

A p r i l  24, M a y  15 and  16, and June  15, 1939.

(B e fo re  Langton, J .)

The Napier Star, ( a )

C o llis ion— Claim s fo r  loss o f life  and 
personal in ju r ie s  o f members o f crew— Whether 
breach o f C o llis ion  Regulations by navigating  
officer a breach o f statutory du ty by owner so 
as to defeat defence o f common employment—  
A pportionm en t o f damages— Costs— M erchant 
S h ip p in g  A c t, 1894, s. 419 , sub-sect. (1) 
M a rit im e  Convention Act, 1911, sect. 1 and  
sect. 3, sub-sect. (1 ).

T h is  was a m otion in  objection to the report o f 
the A d m ira lty  Registrar in  a reference a ris ing  
out o f a co llis ion action between the owners o f the 
B r it is h  steamship N .  S. and the owners o f the 
B r it is h  steamship L . ,  in  which B u c k n ill, J - 
had held both vessels to be equally to blame. 
Claim s which had been brought against the 
owners o f the N .  S. by the personal representa
tives o f s ix  members o f the crew o f the L .  who 
had lost the ir lives in  the collis ion, by one 
seaman o f the L .  fo r  personal in ju r ie s , and by 
one passenger on board the L .  who had also 
been in ju re d , had been settled by the owners o f 
the N .  S., who at the reference claimed to be 
entitled to recover fro m  the owners o f the L .  
one-half o f the am ount p a id  in  respect o f those 
cla im s and one-half o f the costs incurred  by 
them in  defending the various actions broughl 
against them in  respect o f these claim s. The 
learned reg is trar upheld, in  h is report, the 
contention p u t fo rw a rd  on behalf o f the T- 
that as, i f  the cla im s had been brought against 
the owners o f the L . ,  they would have fa ile d  
because o f the defence o f common employment 
which was open to the owners o f the L . ,  the 
owners o f the N . S. were debarred fro m  recover
in g  fro m  the owners o f the L .  any contribution  
in  respect o f the cla im s fo r  loss o f life  an 
personal in ju r ie s  o f members o f the crerh

(a)  Reported by J. A, Petrie , Esq., Barrister-at-Law.
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which they had p a id  or any p ropo rtion  o f the 
costs they had incurred. A s  to the c la im  fo r  
personal in ju r ie s  o f the passenger on hoard 
the L . ,  the owners o f the L .  were protected by 
the terms o f the ticket which they had issued 
to that passenger.

Held, (1 ) that as regards the life  and personal 
in ju r y  claim s on behalf o f the crew, the duty  
cast upon owners o f ships by sect. 419, sub-s. (1), 
o f the M erchant S h ipp ing  A c t, 1894, to obey 
the C o llis ion  Regulations is  a general duty  
towards a ll the w orld  and not a special du ty  
to the ir employees ; that that du ty consists in  
the p rov is ion  o f p roper equipment such as 
navigation lam ps and fog s igna lling  apparatus, 
and does not extend to the actual navigation  
o f the vessel (unless the owner h im se lf is  
carry ing  out the duties o f a sh ip  master) ; that 
the negligence which caused the damage was 
fa u lty  navigation fo r  which the master, under 
the A ct, was p r im a r ily  responsible— not a fa ilu re  
by the owners o f the L .  to make proper p rov is ion  
fo r  the navigation o f the vessel, but the misuse 
try one o f the ir servants o f the system in  
operation ; and that, accordingly, as there had 
been no breach o f statutory duty on the p a rt o f 
the owners o f the L . they would have been 
entitled to c la im  the benefit o f the common law  
defence o f common employment in  any action 
brought against them by or on behalf o f in ju re d  
or deceased members o f the crew.

(2 ) That as regards the passenger's cla im , the 
owners o f the L .  were protected by the terms o f 
the ticket.

(3 ) That the costs incurred  by the owners o f the
N . S. were reasonably incurred  in  defending 
actions a ris ing  out o f the jo in t  negligence o f 
the L .  and  N . S As those costs were p a rt o f 
the N . S .’ s damage, they were apportionable  
under sect. 1 o f the M a ritim e  Conventions Act, 
1911.

I n  the result, the reg istrar's report was upheld, 
save in  regard to costs.

M o t io n  in  ob jec tion  to  R eg is tra r’s repo rt.
On the  18 th  A ugust, 1935, a co llis ion occurred 

in  th e  Ir is h  Sea between th e  B r it is h  steamship 
Laurentic (18,724 tons gross) belonging to  the 
Cunard W h ite  S ta r L im ite d  and  th e  B r it is h  steam 
ship Napier Star (10,166 tons gross) belonging to  
the B lue  S ta r L in e  L im ite d . In  the  ensuing 
collis ion action , B u c k n ill, J . he ld  b o th  vessels 
equally  to  blame. A lthough  th e  owners o f the 
Napier Star had filed  a c la im  fo r  upwards o f
37,000i., the  o n ly  item  in  d ispute a t th e  reference 
before the  R eg istra r, L .  F . C. D a rby , and the 
merchants (the  o ther item s hav ing  been agreed a t 
28,0691. 10s. Id .), was a sum o f 43521. 6s. l i d . ,  
being the  damages pa id  b y  the  defendants, the 
owners o f the  Napier Star, in  actions b rough t against 
them  on beha lf o f s ix  members o f the  crew o f the 
Laurentic who lo s t th e ir  lives in  the  collis ion, one 
?eaman o f th e  Laurentic w ho sustained personal 
in ju ries , and a D r . P apw orth , w ho was a passenger 
°n  board th e  Laurentic, and was also in ju red , 
the taxed  costs pa id  to  the  defendants’ so lic itors 
in  those actions and th e  costs incu rred  b y  the 
owners o f th e  Napier Star in  defending th e  actions. 
I t  was cla im ed b y  the  owners o f the  Napier Star

th a t  b y  v ir tu e  o f sect. 3, sub-sect. (1), o f the 
M aritim e  Conventions A c t, 1911, and sect. 419, 
sub-sect. (1), o f the  M erchant S h ipp ing A c t, 1894, 
th e y  were e n tit le d  to  recover h a lf o f the  
43521. 6s. l i d .  fro m  th e  owners o f the  Laurentic. 
The c la im  was disallowed in  its  e n tire ty  b y  the  
learned R egistrar. The find ings contained ir  his 
rep o rt appear su ffic ien tly  fro m  th e  headnote and 
judgm en t. In  the  course o f  the  hearing, the 
fo llow ing  cases were referred to  : Groves v . Lord 
Wimborne (79 L . T , Rep. 284 ; (1898) 2 Q. B . 402) ; 
Wilsons and Clyde Coal Company v. English (157 
L .  T . Rep. 406 (H . L .)  ; (1938) A . C. 57) ; Hedley v . 
Pinkney and Sons Steamship Company (7 Asp. Mar. 
L a w  Cas. 483 ; 70 L .  T . 630; (1894) A . C. 222) : 
Lochgelly Iro n  and Coal Company v . M cM ullen  
((1934) A . C. 1) ; Britannic M erthyr Coal Company 
v . David  (101 L .  T . Rep. 833 ; (1910) A . C. 74) ; 
Butler (or Black) and another v . F ife  Coal Company 
(106 L . T . Rep. 161; (1912) A . C. 149); Watkins 
v. Naval Colliery Company (1897) Lim ited  (107 
L .  T . Rep. 321 ; (1912) A . C. 693) ; The Circe 
(10 Asp. M ar. L a w  Cas. 149 ; 93 L . T . Rep. 640 ; 
(1906) P. 1) ; The Cedric (15 Asp. M ar. L aw  Cas. 
285 ; 125 L . T . Rep. 120 ; (1920) P. 193) ; Lennard's 
Carrying Company Lim ited  v . Asiatic Petroleum 
Company Limited. (13 Asp. M ar. L aw  Cas. 81 ; 113 
L .  T . Rep. 195 ; (1915) A. C. 705).

A . T. M ille r, K .C . and E. W. Brightman, fo r the 
p la in tiffs , the  owners o f th e  Laurentic.

Gordon W illm er, K .C ., fo r  th e  defendants, the 
owners o f th e  Napier Star.

Langton, J.—This is a m otion  in  ob jection to  
R eg is tra r’s report.

On the  18th August, 1935, a co llis ion occurred 
in  th e  Ir is h  Sea between the  steamship Laurentic 
and th e  steamship Napier Star.

On the  23rd October, 1935, B u c k n ill, J . held 
th a t  b o th  vessels were to  b lam e in  equal degree.

Subsequently th e  personal representatives o f 
s ix members o f the  crew «of the  Laurentic, who 
had been k ille d  in  the  co lis ion, b rough t actions 
against th e  Napier Star, and recovered damages 
in  respect o f th e ir  loss. In  add itio n  one member 
o f the  crew o f the  Laurentic, named G. A llender, 
and a passenger on board th e  Laurentic, named 
D r. P apw orth , b ro u g h t actions fo r  damages fo r 
personal in ju ries  sustained in  the  co llis ion against 
the  owners o f th e  Napier Star. The R eg is tra r’s 
re p o rt to  w h ich  exception is taken b y  the  present 
m otion  concerns o n ly  the  damages recovered and 
th e  costs incu rred  in  defending th e  life  claims and 
personal in ju ry  actions above described. The 
owners o f th e  Napier Star c la im ed before the 
R eg is tra r th a t  th e y  were e n title d  to  recover from  
the  owners o f the  Laurentic one h a lf o f the  fu ll 
am oun t o f 43521. 6s. l i d .  w h ich  th e y  had incurred  
b y  w ay o f damages and costs on the  claim s fo r 
loss o f life  and personal in juries.

D iffe re n t considerations a pp ly  to  d iffe ren t parts  
o f these claims. I t  w il l  be convenient, therefore, 
to  d iv ide  th is  sub ject im m ed ia te ly  in to ,th ree  heads. 
(1) F irs t, b y  fa r  the  m ost im p o rta n t p o in t raised 
b y  th is  m o tion  concerns th e  l ia b il i ty  in  respect o f 
the s ix  life  claim s, and the  one c la im  fo r  personal 
in ju ries  p u t fo rw a rd  in  the  names o f the members 
o f the  crew o f th e  Laurentic. The new and 
im p o rta n t p o in t o f law  p u t fo rw a rd  to  support 
th is  c la im  is tb  . t  b y  sect. 419, sub-sect. (1), o f the 
M erchant Sh ipping A c t, 1894, shipowners are 
enjo ined to  obey the  collis ion regu la tions, and th a t  
th e  d u ty  so imposed upon them  is a d irec t and 
personal ob liga tion  con tinu ing  upon them  in  such 
a w ay and to  such an e x te n t as to  render t  h e
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defence o f comm on em ploym ent im possible o f 
app lica tion . (2) The second p o in t, w h ich  was 
less con fiden tly  argued, concerns th e  l ia b il i ty  o f 
the  owners o f th e  Laurentic in  respect o f personal 
in ju ries  to  th e  passenger, D r. P apw orth . The 
l ia b il i ty  in  th is  case m ust depend e n tire ly  upon 
th e  v iew  taken  o f th e  respons ib ility  o f th e  W h ite  
S ta r L in e  upon the  t ic k e t issued b y  them  to  D r. 
P apw orth . (3) F in a lly , there  was an in te resting  
p o in t as to  w hether th e  costs o f defending the  
actions b ro u g h t in  respect o f death and personal 
in ju ries  should lie  where th e y  fa ll a t present, 
o r should, per contra, be b ro u g h t in to  account in  
apportion ing  the  d iv is io n  o f loss between th e  tw o  
vessels.

On each o f these th ree  po in ts  th e  R eg is tra r ru led  
against th e  defendants, th e  owners o f the  Napier 
Star, and he stated his reasons in  a short rep o rt 
w h ich  is as clear as i t  is succinct. In  respect o f 
the  f irs t m a tte r, M r. W illm e r, fo r th e  defendants, 
com pla ined (o f course, w ith  his usual good tem per) 
th a t  the  R eg is tra r had done less th a n  ju s tice  to  
his a rgum ent b y  dealing w ith  o n ly  one facet 
thereo f, and b y  apparen tly  m isapprehending the 
pertinence o f th a t  p a rtic u la r p a rt o f his address. 
As to  th is  com p la in t I  w i l l  on ly  say th a t  i f  M r. 
W illm e r p u t  before th e  R eg is tra r a n y th ing  like  
the whole o f th e  a rgum ent w h ich  he adduced 
before me, I  should im agine th a t  his com p la in t 
was w e ll founded, b u t  since I  have a rrive d  a t the 
same conclusion as th e  R eg is tra r upon th is  top ic ,
I  w ou ld  p rob a b ly  be b e tte r em ployed in  s ta ting  
m y  own reasons fo r disagreeing w ith  M r. W illm e r 
th a n  in  fo llow ing  up fu rth e r  his com p la in t against 
th e  R egistrar.

In  the  f irs t place i t  is n o t too  m uch to  say th a t  
the  whole o f the  con ten tion  p u t fo rw a rd  on beha lf 
o f the  defendants upon th is  f irs t  p o in t is n o t on ly  
new, b u t  p o s itive ly  revo lu tio n a ry . As M r. M ille r 
fo r the  p la in tiffs  has po in ted  ou t, the  collis ion 
regulations firs t came in to  force as a complete code, 
sanctified  and buttressed b y  s ta tu to ry  a u th o r ity , 
as long ago as 1862. I t  is tru e  th a t  th e  exact p o in t 
w h ich th e  defendants are now seeking to  make 
was n o t open fo r  a rgum ent before the  passing 
o f the M a ritim e  Conventions A c t, 1911, b u t 
th ro u g h o u t th e  whole tim e  d u rin g  w h ich  the 
co llis ion regulations have been in  force, w hether 
before o r a fte r the  year 1911, n o t o n ly  has no one 
ever suggested th a t  the  owners were debarred 
fro m  p lead ing the  defence o f comm on em ploy
m ent, b u t i t  has been, on a ll hands, assumed and 
even ju d ic ia lly  s ta ted th a t  the  defence rem ained 
open. I t  is, o f course, no answer to  a p o in t o f law  
th a t  th i r t y  or even e igh ty  years have ru n  th e ir  
course w ith o u t anyone hav ing  suffic ient acumen to  
perceive i t .  I t  is no th ing  to  th e  p o in t th a t  the  
whole legal profession should have assumed to  
th e  con tra ry . N o r is i t  fa ta l to  its  success th a t  
judges should have assumed i t  to  be w rong i f  th e y  
have n o t a c tu a lly  determ ined th e  issue. I t  m ay 
be a la rm ing , b u t i t  should n o t be considered d e tr i
m en ta l to  the  m erits  o f the  p o in t, th a t  i t  is d iff ic u lt 
to  see how  far-reach ing th e  effect o f th e  p ropos ition  
contended fo r  m ay be i f  i t  is judged to  be sound. 
On th e  o ther hand, when so com plete a change of 
legal th o u g h t is sought to  be effected, i t  is r ig h t 
th a t  th e  new doctrine  should be closely and even 
jea lously  examined.

W hen the  a rgum ent was presented to  me, the  
s w ift and indeed a lm ost im m edia te  recourse to  the 
recent case o f Wilsons and Clyde Coal Company v. 
English (157 L .  T . Rep. 406 ; (1938) A . C. 57) and 
the  long line  o f coal com pany cases w h ich  was 
rev iew ed and m in u te ly  exam ined there in , made i t  
clear to  me th a t  th is  doctrine, so strange and fore ign

to  seafaring people, had been, so to  speak, b o d ily  
im ported  fro m  the  cavernous depths o f a coal m ine. 
The lines o f dem arcation la id  down b y  th e  Law  
Lo rds in  th e  Wilsons and Clyde Coal case 
between w h a t L o rd  M acm illan  alludes to  as tw o  
com peting doctrines, th e  doctrine  o f v icarious 
l ia b il ity ,  and th e  doctrine  o f comm on en joym ent 
have e v id e n tly  p rom pted  the  present b o ld  adventure.

I t  is n o t denied th a t,  in  so fa r  as any ju d ic ia l 
a u th o r ity  has ever touched upon th e  p o in t here p u t 
fo rw ard , such a u th o r ity  has been u n ifo rm ly  against 
i t .  On th e  o ther hand, i t  is cla im ed w ith  t r u th  th a t 
ne ither th e  exact p o in t presented here, no r any 
broader p o in t w h ich  m ust be taken  to  have covered 
i t ,  has ever been th e  d irec t sub ject o f ju d ic ia l 
de term ina tion . In  th e  case o f Hedley v  Pinkney and 
Sons Steamship Company Lim ited  (7 Asp. M ar. 
Law . Cas. 483 ; 70 L .  T . Rep. 6 30 ; (1894)
A. C. 222) a question arose as to  th e  seaworthiness 
o f a sh ip w h ich  had  been sent to  sea w ith  stanchions 
and r a i i i  on board, b u t  w ith o u t hav ing  these safety 
appliances p ro p e rly  shipped in  place. In  the  course 
o f his op in ion , w h ich  was adopted and concurred 
in  b y  Lo rds W atson and Macnaghten, the  L o rd  
Chancellor (L o rd  Herschell) dea lt w ith  the 
suggestion th a t  the  m aster o f th e  vessel had a 
special re la tio n  vis-a-vis th e  o ther members o f the 
crew w h ich  prevented h im  fro m  being regarded as 
being in  comm on em ploym ent w ith  th e  crew. The 
case o f W ilson  v . M erry  and Cunningham, w h ich 
was so fu l ly  considered in  the  Clyde Coal case, and 
o ther cases concerning th e  doctrine  o f common 
em ploym ent were re fe rred  to  b y  th e  L o rd  Chan
cellor, and he unhes ita tin g ly  re jected th e  suggestion 
th a t  th e  m aster was n o t in  common em ploym ent 
w ith  the  crew. The case was, however, rea lly  deter
m ined upon another ground, nam ely, th a t  on the 
p rinc ip le  la id  down b y  the  House o f Lords in  otcr 
v . State Line, since the  ra ils  and stanchions could 
w e ll have been shipped a t sea, th e  ship was n o t in  
law  unseaw orthy. A  good deal closer to  the  presen 
p o in t is the  observation o f H i l l ,  J . in  The Cedric 
(15 Asp. M ar. L a w  Cas. 285 ; 125 L .  T . Rep. 120 1 
(1920) P. D . 193, a t  p . 198 : “  I t  was assumed m 
argum ent th a t  the  lia b il i ty  o f th e  owner o f the 
Yvonne Odette was governed b y  F rench  law . I t  n  
were governed b y  E ng lish  law  th e  owner o f the 
Yvonne Odette w ou ld  ce rta in ly  be exem pt from  
actions under L o rd  Cam pbell’s A c t ; th e  defenc; 
o f comm on em ploym ent w ou ld  be open to  h im . 
I t  was qu ite  fc iir ly  urged th a t  th is  dictum  is obitej 
on ly, and th a t  i t  fo rm s no p a rt o f the  ratio decidendi, 
b u t I  w ou ld  p o in t o u t th a t  i t  comes fro m  a judge oi 
the  h ighest a u th o r ity  in  m atte rs  concerning 
A d m ira lty  and Com mercial law , and th a t  > 
expresses his clear and unhes ita ting  v iew  a t a tu n  
when b o th  the  M erchant Sh ipping A c t o f 1894 an» 
the  M aritim e  Conventions A c t, 1911, had long bee 
in  force, and had been under his p a rtic u la r  purview^ 

A p a r t fro m  these tw o  pronouncements which 
were thus d is tinguished and p u t on one side th> 
whole o f the  a rgum ent on beha lf o f the  defendan 
was rested upon decisions w h ich  have no th ing  t  
do w ith  e ithe r ships o r the  sea. B eg inn ing w ith  t  
case o f Groves v . Lord Wimborne (79 L . T . H cr j  
284;  (1898) 2 Q. B . 402), M r. W illm e r trace
th ro u g h  the  line  o f cases w h ich  are enumerated }  
the  reg is tra r’s reasons, th e  developm ent o f j u “ ^ 'he 
reasoning w h ich  has led to  th e  exclusion o i 
defence o f common em ploym ent in  ce rta in  class 
o f cases governed e ithe r b y  comm on law  princip les 
a lte rn a tive ly  b y  s ta tu to ry  enactm ent. As I  u n d _ 
stand his a rgum ent i t  is th is , th a t  a lthough, wh ^  
comm on law  princ ip les are concerned, the  ^ ne p 
“ v icarious l ia b i l i t y ”  has been p roperly  
between th e  sphere o f p rov is ion  o f  p la n t
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m ach inery o r o f a safe w o rk in g  system on the  one 
hand and operation on th e  o ther hand, where a 
s ta tu te  is concerned, one m ust look o n ly  to  the  
words o f th e  s ta tu te  its e lf in  o rder to  determ ine 
where the  line  should lie. A p p ly in g  th is  proposition  
to  the  present circumstances and look ing  to  sect. 
419, sub-sect. (1), o f  th e  M erchant S h ipp ing A c t, 
1894, he claim s th a t  th e  w ord ing  o f the  section is 
such as to  impose a con tinu ing  v ica rious lia b il i ty  
upon ship owners in  the  m a tte r o f obedience to  the  
co llis ion  regu la tions. B u c k n ill, J . in  th e  present 
case found  the  ju n io r  f irs t officer o f  th e  Laurentic 
to  b lam e in  respect o f  th ree specific breaches o f the 
co llis ion regu la tions : f irs t, a breach o f a rt. 15 in  
n o t sounding his fog signal in  accordance w ith  th a t  
ru le  ; secondly, a breach o f  a rt. 16 in  n o t p ro 
ceeding a t a m oderate speed in  fog ; and th ird ly ,  
a breach o f  a rt. 16 in  n o t stopp ing  on hearing a 
fog w h istle  fo rw a rd  o f his beam. The a rgum ent 
accord ing ly  runs in  th is  w ay : b y  the  section sh ip 
owners are enjo ined to  obey th e  co llis ion regula
tions : b y  th is  section a con tinu ing  d u ty  is la id  upon 
them  w h ich  th e y  m ay delegate, b u t in  respect o f 
w h ich th e y  cannot escape v icarious lia b il i ty  ; the  
d u ty  so la id  upon them  is a d u ty  tow ards th e ir  
employees, and  being th e ir  own d u ty  th e y  cannot 
ava il themselves o f the  defence o f comm on em ploy
m ent to  escape th e ir  own d u ty . I  gathered du ring  
his close and com pact argum ent th a t M r. W illm e r 
was prepared to  concede th a t, i f  the  m a tte r  was one 
w h ich  rested upon comm on law  princip les, the  task 
o f nav iga ting  a ship w ou ld  p ro p e rly  belong to  the 
sphere o f operation ra th e r th a n  to  th a t  o f prov is ion  
o f m a te ria l o r o f a safe system  o f w ork ing. He 
contends, however, th a t  there  is no room  fo r the 
app lica tion  o f common law  princ ip les where the 
m a tte r is governed b y  the  s tr ic t words o f the 
s ta tu te .

In  order to  probe th is  a rgum ent to  the  fu l l  i t  is 
necessary to  look a l i t t le  more closely a t th e  w ord ing  
and m eaning o f sect. 419. Does th is  enactm ent 
rea lly  place upon a shipowner a d u ty  tow ards his 
employees w h ich , to  use th e  language o f L o rd  
W r ig h t in  the  Clyde Coal case, fa lls  w ith in  the 
m aster’s prov ince  o f d u ty  and n o t w ith in  the 
servan t’s prov ince  o f d u ty  to  his fe llow  servants ? 
In  th is  connection I  w ou ld  c ite  also fro m  L o rd  
W r ig h t ’s op in ion the  fo llow ing  illu m in a tin g  passage : 
“  I  have chosen these few  examples to  show th a t  
t ile  doctrine  o f common em ploym ent w h ich  was 
h in ted  a t in  connection w ith  a bu tche r’s ca rt and 
has roam ed in  its  app lica tion  to  colliers, seamen, 
ra ilw aym en, apprentices, chorus g irls , and indeed 
every sphere o f a c t iv ity ,  has always distinguished 
between th e  em ployer’s d u ty  to  the  employee and 
the fe llow -servan t’s d u ty  to  th e  employee. The 
rule is exp la ined on the  g round th a t  the  employee 
by his con tra c t o f em p loym ent agrees w ith  his 
em ploye r to  assume th e  r is k  o f his fe llow -servan t’s 
negligence.”

A t  the  outset o f th is  in q u iry  i t  m ay be p e rtin e n t 
to  observe th a t  the  d u ty  imposed b y  th is  sub-section 
Is n o t upon owners o n ly  b u t also upon masters o f 
ships. W ha teve r else the  m aster m ay be, he is 
nlways th e  servan t o f the  owner (see Hedley v . The 
Pinkney and Sons Steamship Company Lim ited  
(1894) A . C. 222, per L o rd  H ersche ll a t p. 226), so 
th a t here, in  con tra d is tin c tio n  to  any s ta tu to ry  
case under the  Coal M in in g  A cts  o r the  F ac to ry  
Acts, such as Groves v . Lord. Wimborne, we have a 
d u ty  w h ich  in  its  ve ry  f irs t  instance is imposed 
Equally upon the  owner and one class o f his servants, 
pu re ly  one m ay ask how  such a d u ty  can be said 
t °  stand in  any w ay in  p a ri passu w ith  the  class o f 
'h d y  upon w h ich  th is  con ten tion  has been founded. 
H ow  can i t  be said to  be w ith in  the  em ployer’s
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province  o f d u ty  and n o t w ith in  the  servan t’s 
p rov ince  o f d u ty  to  his fe llow -servants ? The d u ty  
w h ich  is here imposed upon th e  owner seems to  me 
to  be a d u ty  tow ards th e  w o rld  in  general and in  
no sense a special d u ty  tow ards his servants. Indeed, 
i t  is a class o f d u ty  w h ich  b y  th e  v e ry  words o f th e  
s ta tu te  one class o f h is servants also owes to  the  
w o rld  in  general. I f  I  have reached any under
stand ing  a t a ll concerning th e  doctrine  la id  down 
b y  the  House o f Lo rds in  the  Wilsons and Clyde 
Coal case, i t  is th a t  in  th a t  class o f case the 
em ployer cannot be allowed to  escape l ia b i l i t y  to  
his w orkm en b y  se tting  -up the  defence o f common 
em ploym ent where the  negligence w h ich  has caused 
the  accident is a neglect o f d u ty  w h ich  he, the  
m aster, owes especially to  his employee. I t  is 
because, and ju s t  because, th is  d u ty  is la id  upon the 
em ployer b y  s ta tu te  tow ards his employee th a t  he 
m ay no t, even b y  de legating the  d u ty  to  another, 
escape l ia b il i ty  fo r  a breach o f th a t  s ta tu to ry  d u ty . 
I t  w ou ld  seem to  me to  be a large extension o f th is  
doctrine  to  ho ld  th a t  where an owner has a general 
d u ty  tow ards a ll the  w o rld , i t  is to  be construed 
as i f  i t  were a special d u ty  to  th e  employee in  a 
case where i t  is pe rfe c tly  obvious th a t  the  Leg is
la tu re  never fo r  a m om ent contem pla ted th a t  any 
such special d u ty  should be imposed.

I f  one tu rn s  now to  ano ther aspect o f th is  m a tte r, 
nam ely, th e  ground upon w h ich  the  ru le  in  favour 
o f th e  defence o f comm on em ploym ent is expla ined 
b y  L o rd  W r ig h t, the  a rgum ent here adduced b y  
th e  defendants is fu r th e r  a ttenua ted .

The g round o f th e  rule, accord ing to  the  c ita tio n  I  
have made above, is : “  T h a t the  employee b y  h is 
con tra c t o f em p loym ent agrees w ith  his em ployer 
to  assume the  r is k  o f his fe llow -servants ’ negligence.”  
L o o k in g  a t th is  m a tte r  fro m  a p ra c tica l p o in t o f 
v iew , i t  is d if f ic u lt  to  im agine a b e tte r o r clearer 
case o f agreed acceptance o f r is k  th a n  in  the 
o rd in a ry  case o f a sh ip ’s com pany. E veryone from  
the  m aster downwards to  the  ju n io r  o rd in a ry  
seaman ( I  a lm ost said to  the  cab in  boy) is fu l ly  
aware o f the  fa c t th a t  his own safe ty lies in  the  
keeping o f his ship-m ates, and th e ir  sa fe ty in  his 
keeping, and th a t  negligence upon his p a rt in  
a n y th in g  connected w ith  th e  na v ig a tion  o f the  
ship m ay p u t th e  safe ty o f th e  whole sh ip ’s com 
pan y  a t risk . One sta rts , there fore , w ith  a class 
o f case to  w h ich  th e  defence o f comm on em ploy
m en t is m ost p e cu lia rly  app licab le. Is  there  rea lly  
a n y th in g  in  th e  w o rd ing  o f the  s ta tu te  w h ich  should 
take  th e  case o u t o f th e  class to  w h ich  i t  p r im a r ily  
belongs ? The owner, say the  defendants, is 
specia lly en jo ined to  obey th e  regu la tions : b u t 
one m ay reasonably ask in  w h a t capac ity  he is so 
enjo ined. W hen one finds th e  owner coupled 
in  th e  same sentence w ith  the  m aster who is his 
own p rin c ip a l delegate, one is d riven  to  inqu ire  
in to  the  possible reasons fo r  th is  unusual co lloca
tio n . M r. M ille r  po in ted  o u t th a t  in  the  f irs t 
s ta tu te  b y  w h ich  the  Collis ion R egula tions were 
sanctioned, th a t  o f 1862, s. 27, w h ich  is the  section 
corresponding to  sect. 419 o f the  1894 A c t, the  
w ord ing  is s trange ly in  dissonance w ith  the  a rg u 
m en t adduced fo r  th e  defendants. T a k in g  on ly  
the  re levan t words, the  section runs as fo llow s : 
“  A l l  owners and masters o f ships shall be bound to  
take  notice  o f a ll such regu la tions as aforesaid, 
and sha ll . . .  be bound to  obey them , and to  
ca rry  and e x h ib it no o th e r lig h ts  and to  use no 
o ther fog signals th a n  such as are requ ired  b y  the 
said regulations ; and in  case o f w ilfu l de fau lt, the  
m aster, o r th e  owner o f th e  ship, i f  i t  appear th a t  
he was in  such fa u lt, sha ll . . .  be deemed to  be 
g u ilty  o f a m isdem eanour.”  I t  is a t  once apparent 
upon look ing  a t th is  section, w h ich, w ith  the  tw o
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sections im m ed ia te ly  preceding i t ,  fo rm s the  
g round-w ork  fo r th e  present sect. 419, th a t  the 
Leg is la ture  in  1862 obv ious ly  contem pla ted cases 
o f in fringem en t o f th e  Collis ion Regula tions in  
w h ich  the  owner could never have been in  de fau lt. 
Indeed, i t  seems arguable to  me w hether the  owners 
m ay n o t have been inc luded in  these sections in  the 
f irs t place ra th e r qua shipmasters th a n  qua 
employers. One has to  remember th a t  e igh ty  
years ago, especially in  the  coasting trade , there 
were s t i l l  m any people who doubled th e  role o f 
shipowner and shipmaster, and i t  m ig h t w e ll be 
fo r  th a t  reason th a t  the  d u ty  to  obey the  regula
tions was la id  equa lly  upon owners and masters. 
U pon  consideration, however, I  th in k  th a t  the  
sounder v iew  is th a t  w h ich  M r. M ille r  was con ten t 
to  p u t  fo rw a rd , nam ely, th a t,  in  so fa r as the 
R egula tions deal w ith  th e  p rov is ion  o f proper 
m a te ria l, as, fo r  example, nav iga tion  lam ps and 
fog signa lling  apparatus, &c., the  owner has a d u ty  
to  obey th e  R egulations, whereas, where actua l 
nav iga tion  is concerned, th e  m aster, as being the  
in d iv id u a l in  charge, is responsible in  the  f irs t place, 
and th e  owner is on ly  responsible a t a ll i f  he happens 
to  be ca rry in g  o u t th e  duties o f a shipmaster. Th is  
read ing o f th e  various A cts  w h ich  have dea lt w ith  
d u ty  under th e  C ollis ion R egula tions has n o t o n ly  
the  m e r it o f being in  accordance w ith  the  ju s t 
apportionm en t o f re la tive  respons ib ility , and o f 
being com ple te ly  easy o f comprehension, b u t i t  also 
fa lls  in to  line  exa c tly  w ith  th e  broad d iv is ion  
between the  sphere o f p rov is ion  o f m a te ria l on the 
one hand, and operation on th e  o ther, w h ich  has 
been adopted as the  gu id ing  p rinc ip le  in  th e  cases 
res ting  upon th e  comm on law .

A n o th e r te s t o f th is  m a tte r  w h ich  was p u t 
fo rw a rd  b y  M r. B rig h tm a n , on beha lf o f the 
p la in tiffs , was th a t  i f  the  defendants’ con ten tion  
be correct, i t  is d iff ic u lt to  see how  the  sections o f 
the  M erchant Sh ipping A c t dealing w ith  L im ita t io n  
o f L ia b il i ty  can be app lied in  the  m a jo r ity  o f 
cases aris ing o u t o f co llis ion. B y  sect. 503 o f th a t 
A c t, adopted and expanded in  la te r A cts o f P a rlia 
m ent, e.g., M erchant Sh ipping A c t, 1900 (63 &  64 
V ie t. Ch. 32), th e  owners o f B r it is h  o r fo re ign ships 
are e n title d  to  l im i t  th e ir  l ia b il i ty  in  respect o f 
damage and losses caused b y  reason o f th e  im proper 
nav iga tion  o f th e ir  ships where th e  occurrence 
has taken  place w ith o u t th e ir  ac tua l fa u lt  o r 
p r iv ity .  B u t i f ,  in  every case where an in fringe 
m en t o f the  co llis ion regulations has led to  the 
occurrence in  question, th e  shipowner is personally 
liab le  fo r  the  fa u lt ,  there  appears to  be no room  
fo r  th e  operation o f th e  prov iso  b y  w h ich  alone 
lim ita t io n  can he secured. I t  is a somewhat 
staggering th o u g h t th a t,  i f  th is  resu lt be correct, 
n o t o n ly  has P a rliam en t u n w itt in g ly  set a t nought 
th e  provis ions o f a t  least tw o  o f Its  own statutes, 
b u t  d u ring  the  las t t h i r t y  years some hundreds, 
i f  n o t thousands, o f cases upon th e  sub ject o f 
lim ita t io n  o f l ia b il i ty  have been w rong ly  decided.

M r W illm e r ’s answer to  th is  p o in t is th a t  fo r  the 
purposes o f l im ita t io n  o f l ia b il i ty  an “ ow ner’ ’ has no t 
qu ite  th e  same m eaning as in  sect. 419. In  rep ly , 
he was d riven  to  re s tr ic t the  operation ot his 
doc trine  in  -more th a n  one respect. In  the  end 
th e  owners, fo r  the  purposes o f th is  special doctrine, 
were res tric ted  to  owners o f  B r it is h  ships, and  to  
cases where, f irs t, the  ship is in  charge o f someone 
o th e r th a n  th e  m aster, and secondly, th e  ship is 
found  to  be in  fa u lt  fo r  a specific breach o f  a specific 
regu la tion . C learly a d u ty  such as is la id  b y  sect. 419 
in  te rm s upon th e  m aster cou ld  h a rd ly  be re
transfe rred  to  th e  owner where th e  m aster was in  
charge, and M r. W illm e r d id  n o t contend fo r  such 
an a b su rd ity . A ga in , there  w ou ld  be d ifficu lties

in  app ly ing  th is  h ig h ly  specialised doctrine  where 
the ship had been found  in  fa u lt  fo r  bad seamanship 
n o t specifica lly dea lt w ith  in  the  regulations. 
Indeed, i t  was conceded, as I  understood, th a t 
since the  owner could never be v ica rious ly  liab le  in  
a case where the m aster was in  charge o f the  ship, 
he w ou ld  be so liab le  in  a case where the  collis ion 
was caused b y  a fa ilu re  to  b low  a fog signal i f  the  
m ate were in  charge, n o t liab le  in  th e  same c ircum 
stances i f  the  m aster were in  charge, and n o t liab le  
whoever were in  charge i f  the  cause o f the casualty 
were an a c t o f a trocious seamanship such as anchor
ing unnecessarily in  th ic k  w eather in  the  m iddle  o f a 
crowded fa irw ay . In  the  end, there fore , i t  was no t 
surpris ing th a t  th is  in -and -ou t respons ib ility , w ith  
its  s w ift and ra th e r bew ildering changes o f incidence, 
produced a strange k ind  o f owner somewhat d iffe ren t 
fro m  th e  norm a l in d iv id u a l to  w hom  the  M erchant 
Sh ipping A c t genera lly refers. M r. W illm e r then 
sought to  d is tingu ish  between th e  owner, as referred 
to  in  sect. 503, and th e  owner w hom  he had created 
fo r  his special purpose in  sect. 419, b y  saying th a t, 
whereas in  app ly ing  the  la tte r  section, one had to  
look a t th e  nature  o f the  d u ty , one was on ly  con
cerned in  sect 503 w ith  the  status o f the  person 
upon w hom  the  ob liga tion  rests.

I  appreciate to  the  fu l l  th a t  in  such cases as 
Lennard’s Carrying Company Lim ited  v . Asiatic 
Petroleum Company Lim ited  (13 Asp. M ar. Law  
Cas. 81 ; 113 L . T . Rep. 195 ; (1915) A . C. 705), the 
co u rt was concerned e n tire ly  w ith  th e  status o f the 
in d iv id u a l a ttacked , in  order to  discover w hether 
th a t  in d iv id u a l could p rope rly  be described as the 
owner fo r the  purposes o f the  A c t o f Parliam ent, 
whereas in  cases where th e  app lica tion  o r non
app lica tion  o f the  doctrine  o f comm on em ploym ent 
is in  issue, th e  cou rt m ust look a t the  na ture  o f the 
d u ty . B u t however jea lously  th e  cou rt m ay 
re s tr ic t its  area o f v is ion  fo r  th e  purposes o f sect. 503 
in  o rder to  be ce rta in  th a t  p r iv i t y  sha ll n o t be 
alleged against the  ow ner where th e  rea l fa u lt  lies 
w ith  an employee, I  cannot perceive how  th is  
beneficence w il l  a va il h im  if ,  when once th e  owner
ship has been thus n a rro w ly  ascertained, the 
owner is unable to  escape fro m  v icarious lia b il ity .

I  am  n o t sure th a t  I  have done fu l l  jus tice  to  a ll 
the  argum ents p u t  fo rw a rd  b y  M r. M ille r  and Mr- 
B rig h tm a n  fo r the  p la in tiffs , b u t since I  am  accept
ing the  v iew  fo r w h ich  th e y  contend, any omission 
o f th is  character is p rob a b ly  o f sm all im portance- 
So fa r  as th e  p ropos ition  fo r  w h ich  M r. W illm e r 
contends is concerned, I  have, I  hope, said enough 
to  m ake i t  c lear w h y  I  do n o t th in k  th a t  such is the 
law  o f E ng land.

T u rn in g  now  to  th e  second p o in t, nam ely, the 
damages pa id  to  th e  in ju re d  passenger, Dr- 
P apw orth , th e  re levan t words in  clause 3 o f h i* 
t ic k e t are fu lly  set o u t in  the  R eg is tra r’s reasons, 
and i t  is conceded th a t  th e  l ia b il ity ,  in  his case, ox 
the owners o f the  Laurentic m ust be determ ined 
upon the  term s o f th is  tic k e t. So fa r  as m y  some
w h a t leng thy  experience o f these passenger tickets 
extends, th is  t ic k e t p ro tects the  com pany fo r  any 
negligence in  respect o f nav iga tion  in  th e  wides 
know n term s. M r. W illm e r says th a t  a lthough 
negligence o f  the  com pany’s servants, w hether i» 
nav iga tion  o r management o f the  steamship 0 
otherw ise howsoever, is covered b y  th e  t ic k e t an 
excluded fro m  the  area o f lia b il ity ,  there  is n 
m en tion  e ithe r o f s ta tu to ry  d u ty  o r o f collision- 
F o r the  reasons w h ich  I  have set o u t above I  ® 
n o t agree th a t  there  is any s ta tu to ry  d u ty  ‘at 
upon owners, in  th e  sense contended fo r, in  a ca 
where th e  accident has been found  to  have bee 
occasioned b y  negligent nav iga tion  o f one o f J  
com pany’s servants, On th e  assumption, howeve .
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th a t  I  am  w rong in  th is  v iew , I  should s t i l l  be o f 
the  op in ion th a t  th e  ve ry  w ide w o rd ing  o f th is  
clause in  th e  t ic k e t  w ou ld  suffice to  p ro te c t the  
owners o f th e  Laurentic. F o r th e  purposes o f th is  
case the  com pany are the  owners, and th e  w ord ing  
o f th e  t ic k e t declares th a t  the  com pany sha ll n o t 
be liab le  fo r any in ju ry  to  th e  passenger fro m  perils  
o f nav iga tion . In  a d d itio n  there  is the  exceedingly 
w ide exception to  w h ich  I  have a lready re fe rred  in  
respect o f th e  negligence o f th e  com pany’s servants. 
W ha tever answer th e  employees o f the  W h ite  S ta r 
L in e  m ig h t be able to  m ake to  th e  owners b y  reason 
o f th e ir  alleged s ta tu to ry  d u ty , I  fa il to  see how  
such an answer cou ld  a va il a th ird  p a rty  w ho had 
presum ably made his special con tra c t w ith o u t any 
reference to  a p a rtic u la r  re la tio n  ex is ting  between 
em ployer and servant.

The th ird  m a tte r  p u t  before me w h ich  concerns 
the  costs o f  f ig h tin g  these cla im s, stands, to  m y 
th in k in g , upon a to ta l ly  d iffe ren t foo ting . In  order 
to  appreciate th is  m a tte r  fu lly ,  i t  is to  be borne in  
m in d  th a t  one s ta rts  fro m  the  pos ition  th a t  there 
has been negligence on b o th  sides. These claims 
m ust there fo re  be taken  to  have arisen ju s t as m uch 
fro m  th e  negligence o f the  Laurentic as fro m  th a t  
o f th e  Napier Star, and th e  fa c t th a t  th e y  have 
been p u t fo rw a rd  o n ly  against the  N apier Star 
should n o t c loud one’s v ie w  as to  th e ir  rea l cause 
and o rig in .

F o r th e  p la in tiffs  i t  is said th a t  i f  one looks a t 
the prov iso  to  sect. 3, sub-sect. (1), o f th e  M aritim e  
Conventions A c t, 1911, i t  w i l l  be apparen t th a t  
these cla im s cou ld  never have been recovered in  the  
f irs t instance as damages against the  W h ite  S ta r 
L ine . Th is  is p e rfe c tly  tru e  i f  the judgm en t w h ich  
I  have ju s t been a t pains to  de live r is correct. On 
the  o ther hand, M r. W illm e r po in ted  ou t, w ith  
w ha t appears to  me s t i l l  g rea te r force, th a t  th e  
costs here cla im ed are n o t an ite m  claim ed under 
sect. 3, sub-sect. (1), a t  a ll. T he y  are indeed rea lly  
cla im ed under th e  f irs t section o f  th e  A c t, and 
cons titu te  p a rt o f the  damage or loss ac tu a lly  
caused to  th e  owners o f the  N apier Star. Because 
o f th e  negligence o f b o th  vessels th e  N apier Star 
has been forced to  m eet these cla im s, and the  
reasonable costs o f defending th e  cla im s fo rm  a 
P art o f her damage. The question w he ther o r n o t 
the cla im s m ig h t o r m ig h t n o t have been launched 
aga inst the  Laurentic, a lthough  a fa r m ore im p o rta n t 
and in te res ting  p o in t, has no th ing  to  do w ith  the  
costs o f defending these cla im s in  themselves. I t  
is a mere coincidence th a t  th e  tw o  po in ts happen 
to  have been raised a t the  same tim e  ; a coincidence 
Which m ay perhaps be traceable to  th e  unusual 
ing e n u ity  o f th e  counsel engaged. I  am  o f op in ion 
th a t these costs ought to  be apportioned, and in  
th a t respect, b u t  in  th a t  respect on ly , I  d iffe r from  
the  conclusions o f th e  R eg is tra r.

W illm er.— Y o u r Lo rd sh ip  has no t said a n y th ing  
ab o u t th e  question o f costs. O f course I  have had 
to  come here to  ob ta in  these crum bs. In  these 
circumstances, a lthough  I  hesita te to  ask fo r  the 
"'ho le  o f the  costs, I  subm it th a t  i t  is a case in  
Which I  should have some re lie f in  regard to  costs.

Langton, J.—I t  w ou ld  no t be u n fa ir  to  say th a t 
hiore th a n  th ree  pa rts  o f th e  tim e  taken  up  in  
argum ent on th is  m o tion  have been devoted to  
the greater and m ore im p o rta n t p o in t in  issue.

W illmer.— I  w ou ld  concede th a t,  b u t  I  w ou ld  
su b m it th a t  th e  sum recoverable in  costs should be 
a sm all am ount.

Langton, J.—I  am  m ore impressed b y  the  fa c t 
“b a t we have occupied a ce rta in  am oun t o f t im e  
*b argu ing a v e ry  im p o rta n t p o in t, whereas a com-

[K .B .  D iv .

p a ra tiv e ly  sm all am oun t o f t im e  and expense have 
been devoted to  th e  m in o r p o in t.

W illm er.— On th a t  m in o r p o in t yo u r Lo rdsh ip  w ill 
bear in  m in d  I  was resisted.

Langton, J.—I  th in k , M r. W illm e r, you  ought 
to  pa y  yo u r own costs and th ree -fou rths  o f the  
costs o f th e  o the r side, n o t th e  fu l l  costs.

Leave to appeal.

S olic ito rs fo r  th e  p la in tiffs , the  owners o f the  
Laurentic : H il l,  Dickinson, and Co.

Solic ito rs fo r  the  defendants, the  owners o f th e  
Napier Star : W illiam  A . Crump and Son.

HIGH C O U R T  OF JUSTIC E.

K IN G S  B E N C H  D IV IS IO N .

F rid a y , June 16, 1939.

(B e fo re  Branson, J .)

Court Line Lim ited v. Dant and Russell Inc. (a)

Contract —  Frustration  —  Charter-party —  Ship  
detained in  river owing to barricade erected by 
belligerents.

A  ship was chartered from  M arch, 1937, to 
January, 1938, at which latter date she was to 
be re-delivered to her owners. D uring a voyage 
pursuant to the charter she arrived at Wuhu, on 
the Yangtze River, on the 7th August, 1937. 
Shortly after that date the Chino-Japanese W ar  
began and the Chinese forces constructed a 
barricade of sunken ships across the river. In  
consequence of that, the ship was detained at 
W uhu until December, 1937, when the Japanese 
broke through the barricade, and she zvas able 
to proceed down the river.

Held, that the closing of the river made per
formance of the contract impossible, as the 
result of events which could not have been 
foreseen by the parties, and that the adventure 
was frustrated and the contract at an end.

Special case stated by an umpire.
B y  a ch a rte r-p a rty  dated th e  19th M arch, 1937, 

th e  appellants chartered th e ir  ship, Errington  
Court, to  the  respondents on the  te rm s th a t  she was 
to  be re-de livered to  the  appellants a t a p o rt in  
A u s tra lia  between th e  15 th  December, 1937, and 
th e  31st January , 1938. The ship proceeded on a 
voyage to  W u h u  on th e  Yangtze  r iv e r, a rr iv in g  
there  on th e  7 th  A ugust, 1937. S h o rtly  a fte r th a t  
date th e  Chino-Japanese W a r s ta rted , and the  
Chinese forces constructed a barricade o f sunken 
ships across th e  r iv e r  to  p reven t the  approach o f 
hostile  warships. As a resu lt o f th a t,  i t  became 
im possible, as fro m  the  16 th  A ugust, fo r  ships to  
leave W uhu . The Errington Court d ischarged her 
cargo b y  the  3 rd  September, and rem ained id le  
a t  W u h u  u n t i l  th e  17 th  December. On th a t  date 
the  Japanese forces b roke down th e  barricade, and 
th e  ship was able to  leave.

(a) Reported by V. R. A ronson, Esq., Barrister-at-Law.

Court L in e  L t d . v . D ant  and  R ussell I nc .
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In  the  a rb itra tio n  the  appellants cla im ed damages 
fo r alleged repud ia tion  o f the  ch a rte r-pa rty , and 
the respondents cla im ed the  re tu rn  o f h ire  pa id  by  
them  in  advance. The um pire  found  th a t  from  
th e  16 th  A ugust to  th e  17th December, i t  was 
im possible fo r the  ship to  proceed down the  r ive r, 
b u t th a t  even a fte r th a t  period  i t  w ou ld  have been 
possible to  re-de live r the  ship in  A u s tra lia  w ith in  
the  con tra c t tim e . H e held th a t  on the  3rd  Septem
ber the  adventu re  was frus tra te d , and the  charter- 
p a r ty  dissolved, and th a t  ne ithe r p a r ty  could 
recover a n y th in g  fro m  the  o ther under i t .

S ir Robert Aske, K .C . and A . A . Mocatta fo r the  
appellants.

W illin k , K .C . and C. A . Roberts Sot the  charterers.

Branson, J.— In  th is  case, a ship, th e  Errington  
Court, was chartered on a tim e  cha rte r w h ich 
contem pla ted a tra d in g  fo r n ine m onths to  ten 
m onths between the  lim its  defined b y  the  in s titu te  
w arranties, and de live ry , unless lost, a t a safe p o rt 
in  A u s tra lia  between Newcastle, N ew  S outh  W ales, 
and P o rt P irie . P aym en t o f h ire  was to  be 
m o n th ly  in  advance, and th e  cap ta in  was to  
prosecute his voyages w ith  the  u tm o s t d ispatch, 
and to  be under th e  orders and d irections o f the 
charterers as regards em ploym ent and agency. 
There was an “  o ff h ire  ”  clause (clause 15) and 
an “  exceptions ”  clause (clause 16) excepting, 
amongst o ther th ings, re s tra in t o f princes.

The vessel entered upon her service on the  18th 
M arch, 1937, and was va riou s ly  em ployed u n t i l  in  
J u ly , 1937, she loaded a cargo o f lum ber and scrap 
iro n  a t P o rt Oregon fo r W uhu  and Shanghai. 
She a rrive d  a t W u h u  on the  7 th  A ugust, 1937. 
W uhu  is 750 m iles up the  Y angtze r iv e r, and 
Shanghai is a t the  m ou th  o f i t .  W h ils t the  ship 
was d ischarg ing a t W uhu  on th e  13th August, 1937, 
hos tilitie s  between Chinese and Japanese armed 
forces broke o u t in  the neighbourhood o f Shanghai, 
and, on the  14th A ugust, 1937, the  Chinese G overn
m ent placed a boom  across the  r iv e r  near Chin- 
K ia n g , about 100 m iles below W uhu . Th is  boom, 
w h ile  i t  existed, rendered i t  im possible fo r the 
Errington Court to  go down the  r iv e r  to  Shanghai. 
She com pleted th e  discharge o f her W uhu  cargo 
on the 17th August, and in  the  no rm a l course 
w ou ld  have reached Shanghai on th e  19 th  August. 
On the  21st A ugust th e  m aster was ordered b y  the 
charterers’ agents to  discharge the  Shanghai cargo 
a t W uhu . T h is  was com pleted b y  the  3rd  Septem
ber. On the  9 th  December a Japanese f lo t i l la  made 
a passage th ro u g h  the  boom, and the ship was 
able to  proceed dow n-rive r on the  17th December.

The owners cla im ed th a t  the ship was s t i l l  on h ire, 
b u t the  charterers asserted th a t  the  con trac t had 
been frus tra te d  on the  3rd  September, and declined 
to  issue fu rth e r orders to  the  m aster. The m a tte r 
w en t to  a rb itra tio n , and now comes before me 
upon an aw ard sta ted b y  the  um pire  in  the  fo rm  o f 
a special case.

The um pire  found  th a t  the  adventure  prov ided  
fo r b y  the  ch a rte r-p a rty  was frus tra te d  on the 
3 rd  September, 1937, and the  ch a rte r-p a rty  the reby 
dissolved, and th a t  ne ither p a r ty  had any fu rth e r 
c la im  against the  o ther thereunder, except as to  
some bunker coals w ith  regard to  w h ich  no question 
arises before me. H e sets o u t in  par. 19 o f his 
aw ard certa in  find ings as to  the  opinions expressed 
by  various persons as to  the  probable d u ra tio n  o f 
the delay to  w h ich  the  vessel w ou ld  be subjected, 
the ne t resu lt o f w h ich  is th a t  i t  was lik e ly  to  be 
inde fin ite . As the  ob jec t o f the  Chinese in  b u ild in g  
the boom  was to  p reven t the  Japanese from  g e tting  
up the  r iv e r  to  such places as H ankow , i t  is obvious

th a t  th e y  w ou ld  m a in ta in  th e  boom  fo r as long as 
th e y  could, o r u n t i l  the  Japanese gave up the 
a tte m p t to  ascend the  rive r.

U pon th is  set o f facts, th e  f irs t question w hich 
is raised fo r  m y  decision is w hether— the um pire  
hav ing  found  th a t  the  con tra c t was frus tra te d —  
the co u rt is bound b y  his decision i f  there  is any 
evidence upon w h ich  i t  was possible fo r h im  so to  
find , o r w hether th e  question w hether o r no t there 
was fru s tra tio n  is one fo r  th e  cou rt. T h is  question 
is decided fo r  me b y  the  C ourt o f A ppea l in  Re 
Comptoir Commercial Anversois and Power, Son 
and Co. (122 L .  T . Rep. 567 ; (1920) 1 K . B . 868), 
where Bankes, L .J . says (a t pp. 572 and 890) : 
“  The question w he ther th e  doctrine  o f frus tra ted  
adventure  applies to  any p a rtic u la r state o f facts 
m ust, I  consider, a lways be a question o f law  to  be 
decided b y  the  co u rt upon th e  fac ts .”  La te r, 
S c r 'itto n , L .J . (a t pp. 575 and 898) states th e  same 
conclusion more a t length.

The n e x t m a tte r in  con troversy is as to  the  true  
basis upon w h ich  the  doctrine  o f fru s tra tio n  of 
con tra c t rests. Does i t  depend upon a te rm  to  be 
im p lie d  in to  the  con trac t, o r does i t  arise b y  opera
tio n  o f law  as soon as i t  appears th a t  the  “  basis 
o f th e  con tra c t has gone,”  w hatever th a t  expression 
m ay mean ? I  am  n o t sure m yse lf th a t  the  d is 
t in c tio n  is more th a n  academic. In  F . A . Tam plin  
Steamship Company Lim ited  v . Anglo-Mexican 
Petroleum Products L im ited  (115 L . T . Rep. 315 J 
(1916) 2 A . C. 397), E a r l L o rebu rn  (a t pp. 316 and 
403) and L o rd  P arker (a t pp. 323 and 422) 
expressly based the  p rinc ip le  upon a te rm  to  be 
im p lied  in  th e  con tra c t itse lf, and no t on something 
dehors the  con trac t, w h ils t V iscoun t H aldane (at 
p. 406) used language open to  th e  construction  
th a t no im p lied  te rm  was invo lved . In  Bank Line 
Lim ited  v . Capel (A .) and Co. (14 Asp. M ar. Law  
Cas. 370 ; 120 L .  T . Rep. 129 ; (1919) A . C. 435), 
L o rd  F in la y , L .C ., re fe rring  to  Tam plin 's  case, said : 
“  I t  w i l l  be found  th a t  the  p rinc ip les  o f  law  enunci
ated b y  L o rd  Lo rebu rn  and b y  th e  tw o  dissentients 
are id e n t ic a l; th e  difference between them  being 
as to  th e  app lica tion  o f these p rinc ip les  to  the 
p a rtic u la r circumstances o f  the  case.”

Thus i t  is p la in  th a t  L o rd  F in la y  considered th a t 
there  is no rea l d is tin c tio n  to  be draw n. The court 
w il l  n o t regard th e  basis o f a con tra c t as gone 
unless circumstances have a ltered to  such an 
extent th a t the  co u rt w i l l  conclude th a t  no reason
able men w ho contem pla ted such an a lte ra tion  
would be con ten t to  rem ain  bound b y  the  con tract 
i f  i t  came about. I f  there  be any m a te ria l difference 
between the  tw o  views, however, th e  question i s 
se ttled  fo r  me as a judge  o f f irs t instance b y  the 
express decision in  the  C ourt o f Appeal in  the 
Comptoir case (sup.) to  w h ich  I  have already 
referred. Bankes, L .J . says (a t pp. 571 and 886) • 
“  H a v in g  regard to  th e  facts o f the  present case 1 
do no t th in k  th a t  the  question o f the  fru s tra tio n  o 
the  adventure, and th e  question w hether th  
con tra c t contained an im p lied  cond ition  th a t they 
should, in  certa in  events, be dissolved, need b 
considered separately. The present is a case in  " ’hie 
i t  seems to  me clear th a t  the  v ie w  taken  b y  Lindley> 
L .J . in  Turner v . Goldsmith (64 L . T . Rep. 301 ’ 
(1891) 1 Q. B . 544), and b y  L o rd  Sumner in  Ban 
Line Lim ited  v . Capel (A .) and Co. (sup.) apph® ’ 
nam ely, th a t  the  so-called doctrine  o f the  frus tr»  
t io n  o f an adventure  rests on an im p lie d  conditW  
in  th e  con tra c t between the  pa rties .”  
judgm en t does n o t appear to  have been b rough t 
the notice  o f Goddard, J . in  W. J . Tatem L im t 
v. Gamboa (19 Asp. M ar. L a w  Cas. 216 ; 160 L . ' 
Rep. 159). I  cannot th in k  th a t  he w ou ld  n o t ha 
held h im se lf bound b y  i t  i f  i t  had been.
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N e x t comes the  question, w h a t is th e  te rm  to  he 
im p lied  ? I t  is suggested on beha lf o f the  charterers 
th a t  i t  should be a te rm  in  general language, such 
as th a t,  “  i f  the  adventure  is frus tra te d , th e  charter- 
p a r ty  sha ll come to  an end.”  I  do n o t th in k  th a t  
th is  suggestion is com pa tib le  w ith  the  language 
used in  the  decided cases. The cond ition  suggested 
b y  E a r l Lo rebu rn  in  Tam plin 's  case was (a t pp. 316 
and 406) : “  . . . th a t  th e y  should be excused i f  
subs tan tia lly  the  whole con trac t became im possible 
o f perform ance, or, in  o ther words, im practicab le , 
b y  some cause fo r  w h ich  ne ither was responsible.”

The d iff ic u lty  created b y  th e  use o f a d iv e rs ity  
o f te rm s to  define the  circumstances w h ich  lead 
to  a d isso lu tion o f the  contracts has been po in ted  
o u t b y  L o rd  Sumner in  the  Bank Line  case (sup.).
1 do n o t propose to  add ano ther to  th e  various 
a tte m p ts  w h ich  have been made, b u t in te n d  to  
a p p ly  to  th e  case before me the  co nd ition  suggested 
b y  L o rd  Loreburn. Here was a tim e  ch a rte r fo r 
some nine m onths to  ten  m onths con tem p la ting  
th a t  fo r  th a t  pe riod  the  owners should keep the  
ship a t the  disposal o f the  charterers to  ca rry  goods 
fo r  them  to  any p o rt w ith in  th e  prescribed lim its , 
as and when ordered b y  the  charterers, w ith  the  
u tm ost d ispatch. F o r th is  service, the  charterers 
were to  pay the  prescribed h ire . T h a t is, in  m y  
op in ion, a com m ercia l adventure in  th e  performance 
o f  w h ich  b o th  parties were in terested, and in  
respect o f w h ich  b o th  parties had con tinu ing  duties 
to  perfo rm . W h a t was the  e ffect upon th is  adven
tu re  o f the  closing o f th e  Y angtze b y  th e  boom  on 
the  15th A ugust ■¥ I t  is tru e  th a t  th e  charterers 
could go on pay ing  h ire  and g iv in g  orders, i f  so 
m inded, b u t the  owners cou ld  n o t obey the  orders 
nor move th e  ship o u t o f the  r iv e r. I t  was urged, 
on beha lf o f th e  owners, th a t  th e  doctrine  o f 
fru s tra tio n  cannot a p p ly  to  a tim e  cha rte r unless 
the  ship is p h ys ica lly  rem oved from  th e  co n tro l o f 
b o th  parties. I  cannot see w h y  th e  adventu re  in  
question before me was any th e  less fru s tra te d  
than  was th e  adventure  in  th e  Bank Line  case (sup.), 
A ll  pow er in  th e  sh ip ’s officers to  con tinue  the  
adventure  was taken  away, in  th e  one case, b y  
requ is ition  and, in  th e  o ther, b y  th e  construc tion  
o f th e  boom.

The o n ly  question le ft  on th is  p a rt o f th e  case is 
w hether the  de lay imposed was long enough to  
effect fru s tra tio n . The au tho ritie s  upon th is  p o in t 
are again b y  no means unanimous. T hey agree, 
I  th in k , in  ho ld ing  th a t  the  tim e  as a t w h ich  the 
question m ust be decided is the  tim e  when the  
Parties came to  know  o f the  cause and the 
P robabilities o f the  delay, and had to  decide w h a t 
to  do. In  th e  Bank Line  case, L o rd  Sumner sa id : 
“  The m ain  th in g  to  be considered is the probable 
leng th  o f th e  to ta l dep riva tio n  o f th e  use o f the 
chartered ship compared w ith  th e  unexp ired  du ra 
t io n  o f the  ch a rte r-p a rty .”  Indeed, th is  was the  
on ly  d is tin c tio n  on th e  facts between Tam plin's  case 
(sup.), where the  ch a rte r-p a rty  was fo r  s ix ty  m onths, 
° f  w h ich  nearly  th ree  years rem ained to  ru n  when 
the  ship was requ is itioned , and was he ld  n o t 
frus tra ted , and the  Bank Line  case (sup.), where the  
ch a rte r-p a rty  was fo r  tw e lve  m onths, a ll y e t to  
r un, and fru s tra tio n  was he ld  to  have taken  place. 
The co u rt m ust, as th e  pa rties  have to  when the 
eve n t arises w h ich  is alleged to  cause fru s tra tio n , 
estimate as best i t  can the  p robable  d u ra tio n  o f 
th a t event. The p ro b a b ilitie s  as to  th e  leng th  o f 
the dep riva tion , and n o t the  c e rta in ty  a rr ive d  a t 
afte r  th e  event, are ftv a te r ia l: per L o rd  Sumner in  
the Bank Line  case (a t pp. 136 and 454).

A ccord ing  to  L o rd  Shaw o f D um fe rm line  in  the  
Rank Line  case, i f  stoppage and loss arise fro m  a 
declaration o f w ar, th e y  m ust be considered to  have

been caused fo r  a period  o f in d e fin ite  du ra tion , and 
so to  have effected an im m ed ia te  so lu tion  o f the  
co n tra c t arrangements fo r and dependent upon the  
com ple tion  or fu r th e r  continuance o f the  adventure. 
H is  Lo rdsh ip  th o u g h t th a t  the  ru le  so sta ted w ould  
a p p ly  equa lly  to  a requ is ition , and I  th in k  th a t  i t  
m us t also a pp ly  to  hos tilitie s  w h ich  are being carried 
on w ith o u t a fo rm a l dec la ra tion  o f w ar. O th e r 
au tho ritie s— fo i exam ple, L o rd  Sumner in  the  Bank 
Line  case— ind icate  th a t  the  causes o f fru s tra tio n  
m ay have to  be in  opera tion  fo r  long enough to  
raise a p resum ption o f in o rd ina te  de lay before 
fru s tra tio n  takes place. The fa ir  inference fro m  the  
find ings o f the  um pire  as to  w h a t persons in terested 
th o u g h t o f th e  prospects o f th e  ship g e ttin g  down 
the  r iv e r  is th a t  he concluded th a t  the  p robab ilitie s  
were th a t  th e  ship w ou ld  be k e p t up the  r iv e r  by  
th e  boom fo r an inde fin ite  period. Once th a t  
conclusion is reached, the  con trac t is frus tra ted . 
The fa c t th a t  the  Japanese were able to  b reak a 
passage th ro u g h  th e  boom in  tim e  to  p e rm it the  
ship reaching A u s tra lia  before the  date fixe d  fo r 
re -de live ry  is im m a te ria l.

F o r these reasons, I  have come to  the  conclusion 
th a t  th e  aw ard is correct, and ought to  be affirm ed. 
I  need no t, there fore , deal in  any de ta il w ith  the 
o ther po in ts  w h ich  w ou ld  have arisen i f  I  had come 
to  the  opposite conclusion. I f  there  was no 
fru s tra tio n , the  con tra c t stands, and h ire  is payable, 
unless there  is a n y th in g  in  th e  con tra c t to  p reven t 
its  becom ing payable. The charterers re ly  on 
clause 15 fo r th is . The a rgum ent depends upon 
w hether o r n o t the  de lay caused b y  the  boom  comes 
w ith in  th e  words : “  any o ther cause p reven ting  
the  fu l l  w o rk in g  o f th e  vessel.”  In  m y op in ion, 
i t  does no t. I  do n o t re ly  on Hogarth v . M ille r, 
Brother, and Co. (7 Asp. M ar. L a w  Cas. 1 ; 64 L .  T . 
Rep. 205 ; (1891) A . C. 48) fo r th is  conclusion, b u t 
upon th e  words o f th is  ch a rte r-p a rty , w h ich  are 
m a te r ia lly  d iffe re n t from  those w h ich  th e  co u rt 
had to  construe in  th a t  case. The words are n o t 
a p t to  cover a case where the  ship is in  every  w ay 
sound and w e ll found , b u t  is p reven ted  from  
co n tinu ing  her voyage b y  such a cause as th is . I f  
there  were no “  o ff h ire  ”  period, th e  charterers 
could recover no th ing  in  respect o f  coal consumed 
or h ire  pa id , b u t  th e y  w ould, on th e  o th e r hand, 
be lia b le  fo r h ire  and damages, as suggested in  
clause 25 o f  the  award.

Appeal dismissed.
Solic ito rs fo r  the  shipowners, Holman, Fenwick, 

and W illan.
Solic ito rs fo r  the  charterers, Thomas Cooper 

and Co.

Wednesday, June 21, 1939.

(Before Singleton, J.)
W . I. Radcliffe Steamship Company lim ite d  

v. Exporthleb of Moscow. (a)
Charter-party— Construction— “ Discharging at 

two safe berths in  one port ” — Ship discharging 
at two separate docks in  port of London— Cost 
of shifting.

A  charter-party provided that the charterers 
should have the option of discharging at two 
safe berths in  one port without extra charge. 
The ship came to London, where she discharged

(a) Reported by V. R. A ronson, Esq., Barrister-at-Law.
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part of her cargo at a w harf in  M illw a ll Dock, 
and the remainder at a w harf in  Victoria Dock. 
Both docks are within the Pool of London. In  
shifting from  one dock to the other expenses 
were incurred.

Held, that in  discharging at two separate wharves 
within one port the charterers were exercising 
the option conferred on them, notwithstanding 
that the wharves were in  different docks. The 
expense of shifting, therefore, fe ll upon the 
owners.

Special case sta ted b y  an um pire . A ch a rte r-p a rty  
p rov ided  as fo llow s : “  Charterers have the  op tion  
o f load ing and d ischarg ing a t tw o  safe berths in  
one p o rt w ith o u t e x tra  charge, and tim e  fo r  
s h ift in g  n o t to  coun t.”  In  the  course o f the  con tra c t 
voyage th e  ship came to  London, where she d is
charged p a rt o f her cargo a t  a w h a rf in  M illw a ll 
D ock, and the  rem ainder a t a w h a rf in  V ic to r ia  
D ock. B o th  those docks are w ith in  the  p o rt o f 
London. In  s h ift in g  the  ship fro m  one w h a rf to  
th e  o ther, expenses am oun ting  to  140/. were 
incurred . The owners contended th a t  the  charterers 
were n o t e n tit le d  to  discharge a t tw o  separate 
docks in  th e  same p o rt, and th a t  th e y  should bear 
the e x tra  cost o f so doing. The charterers contended, 
and the  um pire  held, th a t  in  d ischarg ing a t  tw o  
berths th e y  were exercising the  o p tio n  conferred on 
them  b y  the  ch a rte r-p a rty .

A . A . Mocatta fo r  the  appellants.

.1. V. Naisby fo r th e  respondents.

Singleton, J.— The question invo lved  in  th is  
case is a v e ry  sho rt one. The c la im ants, W . I .  
R adc liffe  Steam ship Com pany L im ite d  and W yn n - 
s tay  Steam ship Com pany L im ite d , are the  owners 
o f the  steamship Llanishen, and the  respondents, 
E xp o rth le b  o f Moscow, were th e  charterers. The 
steamer, under the  ch a rte r-p a rty , loaded a fu l l  and 
com plete cargo a t Theodosia, and o ther po rts  
m entioned in  the  ch a rte r-p a rty , in  September, 
1938, and proceeded th e re w ith  tow ards F a lm ou th  
fo r  orders to  th e  d ischarg ing p o rt. On the  26th 
September the  respondents, the  charterers, th rough  
th e ir  agents, gave orders to  th e  c la im ants ’ agents 
th a t  the  ship was to  proceed to  London to  d is
charge, f irs t a t the  w h a rf o f Messrs. M cD ougal in  
the  M illw a ll D ock, and then  a t the  respective 
wharves o f Messrs. R ank  and Messrs. Spillers a t 
V ic to r ia  D ock. The c la im ants, th ro u g h  th e ir  agents, 
denied the  r ig h t o f the  respondents to  o rder the  
ship to  discharge a t tw o  separate docks. The orders 
were fo llow ed, and the  expense o f  th e  rem ova l o f 
the ship fro m  the  M illw a ll D ock to  the  V ic to r ia  
D ock am ounted to  140/. The cla im ants c la im  th a t 
sum o f 140/. against the  respondents, there  being 
no question to  be decided between the parties as 
to  the  la te r s h ift w ith in  th e  V ic to r ia  D ock itse lf.

The m a tte r  came before M r. C y r il M ille r, who 
was th e  um pire  appo in ted  in  accordance w ith  the 
term s o f the  A rb itra t io n  A c t, and before h im  i t  
was agreed “  th a t  b o th  th e  V ic to r ia  and the 
M illw a ll Docks are geograph ica lly and com m ercia lly  
w ith in  the  lim its  o f th e  p o rt o f London .”  M oreover, 
M r. M ille r  so found . The contentions o f the  parties, 
then, were based c lea rly  and w h o lly  upon w ha t 
was the  tru e  construc tion  o f ce rta in  pa rts  o f the 
ch a rte r-p a rty  itse lf. The con ten tion  o f the  cla im ants 
was th a t  “  under the  ch a rte r-p a rty  th e  respondents 
were n o t e n tit le d  to  requ ire  the  ship to  discharge 
a t tw o  separate docks in  the  same p o rt w ith o u t 
pay ing  fo r  the  expense o f sh ift in g  th e  ship fro m  one

dock to  th e  o th e r.”  The respondents’ con ten tion  
was th a t, under th e  provisions o f  the  cha rte r-p a rty , 
“  th e y  were en title d , w ith o u t e x tra  charge, to  
requ ire  th e  ship to  discharge a t any tw o  safe berths 
w ith in  the  p o rt o f discharge w ha tever the  distance 
between th e  berths and w hether th e y  were o r were 
n o t s itua te  in  the  same dock o r o th e r discharging 
area w ith in  the  p o rt.”  As I  have said, th e  question 
I  have to  determ ine is on th is  p a rtic u la r charte r- 
p a rty . There is no d ispute  on the  comm on law . I t  
is la id  down in  S cru tton  on C harter-parties, 14th 
ed it., p . 146, as fo llow s : “  In  th e  absence o f express 
p rov is ion  o r custom  th e  shipowner is n o t bound to  
s h if t  fro m  th e  selected b e rth  to  su it th e  con
venience o f  the  cha rte re r.”  The a u th o r ity  c ited  in  
support o f th a t  is K in g  Line Lim ited  v . Moxey, 
Savon, and Co. L im ited  (62 L I.  L .  Rep. 252). In  
th a t  case, Goddard, L .J .,  dealing w ith  th e  question 
o f a ch a rte r-p a rty  in  ano ther fo rm  a ltogether, said 
(a t p . 253) : “  U nde r th e  c h a rte r-p a rty  in  th is  
fo rm , once the  cha rte re r has designated the  b e rth  
to  w h ich  th e  ship is to  go and the  ship has a rrived  
a t th a t  b e rth , th e  shipowner has discharged his 
fu l l  d u ty  th a t  he has undertaken under the  con trac t 
to  p e rfo rm  a t th e  p o rt when he takes his cargo on 
board. I  do n o t know  i f  i t  was in  the  m in d  o f  the 
co u n ty  co u rt judge  who decided th is  case th a t 
there  is any r ig h t on a cha rte re r o r his agent to  
o rder th e  ship, i f  she has once a rr ive d  a t her be rth  
w h ich  has been selected, to  go to  ano ther b e rth  at 
her own expense w ith in  the  lim its  o f th e  po rt. 
W h a t the  circumstances m ay be w h ich  led to  the 
s h ift in g  o f th is  p a rtic u la r  ship and w h y  she sh ifted 
is e v id e n tly  a m a tte r  w h ich  has to  be fu l ly  inqu ired  
in to , and, there fore , I  say no m ore about th a t. 
B u t th e  ship is n o t bound, once she has a rrived  
and made fa s t to  a b e rth  to  w h ich  she has been 
ordered, to  s h ift again fro m  th a t  b e rth  fo r  the 
purpose o f ta k in g  on board  p a rt o f th e  cargo w hich 
is th e  sub jec t-m a tte r o f th e  cha rte r.”  T h a t is, o f 
course, dealing w ith  th e  case o f  a ship w h ich  had 
gone to  a p a rtic u la r  p o rt to  take  on board a ct rgo, 
and th e  b e rth  to  w h ich  she should go had been 
nom inated o r designated b y  th e  charte re r. In  
those circumstances, she cou ld  n o t be called upon 
to  m ove unless the  cha rte re r made arrangements, 
and, o f course, any expense o f th a t  so rt w h ich  was 
in vo lve d  w ou ld  a p p ly  in  th e  case o f a ship w hich 
had discharged a t  any p a rtic u la r  b e rth , the  be rth  
being nom inated b y  th e  charte re r. The c ircum 
stances o f  th is  case, however, are n o t the  same. 
I t  is po in ted  o u t to  me, in  th e  f irs t place, th a t  the 
ch a rte r-p a rty , w h ich  bears th e  date o f  the  10 th  
August, 1938, gives an op tion  to  th e  charterers to  
load a t one o r tw o  po rts . N o th in g  arises upon th a t, 
b u t  i t  is in te res ting  to  notice  th a t,  a t the  end ot 
clause 1 o f the  ch a rte r-p a rty , i t  is p rov ided  a® 
fo llow s : “  S h ift in g  fro m  one b e rth  to  ano ther shall 
n o t be considered as a fu r th e r  place o f  loading- 
cha rte re rs  have th e  o p tio n  o f  load ing  and dis
charging a t tw o  safe berths in  one p o rt w ith o u t 
e x tra  charge and tim e  fo r  s h ift in g  n o t to  count- 
F u rth e r sh iftings to  be fo r  charterers ’ account and 
tim e  fo r  s h ift in g  to  coun t.”

Counsel fo r  th e  charterers su b m itte d  to  me th a t 
th e  tru e  m eaning o f  th e  m idd le  p a r t  o f th a t  is tha 
the  charterers can have one free sh ift. T hey have 
th e  o p tio n  o f  loading- and d ischarg ing a t tw o  saw 
berths in  one p o rt. The  area m entioned is “  po rt, 
n o t “  dock ”  o r “  w h a rf.”  Counsel fo r  th e  appellant 
in  h is a rgum en t re lied  ch ie fly  on clause 21 o f to® 
ch a rte r-p a rty , w h ich  deals w ith  th e  discharge, an 
w h ich  is in  these te rm s so fa r  as re leva n t : “  I  jV, 
cargo to  be de livered accord ing to  the  custom  o f tn  
p o rt, a t such w ha rf, dock o r o the r safe p 'aC 
(always a floa t) as charterers o r th e ir  agents m®J
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d ire c t on steamer’s a rr iv a l in  accordance w ith  the  
b ills  o f lad ing .”  Counsel fo r  the  appellants sub
m itte d  th a t,  i f  the re  was to  be a free s h ift— in 
o the r words, i f  the  op tion  o f tw o  safe berths  fo r 
d ischarg ing the  cargo was to  be exercised b y  the 
charterer— i t  m us t be w ith in  one w h a rf o r dock or 
o ther safe place, b y  reason o f th e  words in  clause 21 
o f th e  ch a rte r-p a rty . H e said th a t ,  i f  the  words a t 
the  conclusion o f clause 1 were to  be read in  th e  
w ay in  w h ich  th e  charterers w ou ld  have them  
read, clause 21 w ou ld  have read, and o ugh t to  have 
read : “  Such wharves, docks, o r o ther safe places.”  
In  o the r words, th e y  w ou ld  have been in  th e  p lu ra l. 
I t  seems to  me th a t,  i f  the  a rgum ent o f the  ship
owners is to  be accepted, one destroys e n tire ly  the 
op tion  g iven to  th e  charterers b y  the  w ords w h ich  
are a lm ost a t th e  end o f clause 1 o f the  charte r- 
p a rty . The charterers had th e  o p tio n  o f d is
charg ing a t  tw o  safe berths in  one p o rt. They 
called upon th e  ship to  proceed to  London  and 
discharge f irs t  a t the  w h a rf o f Messrs. M cD ougal, in  
the  M illw a ll D ock, and then  a t  th e  respective 
wharves o f tw o  o the r firm s in  th e  V ic to r ia  D ock. 
Therefore a s h ift was called fo r, nam ely, fro m  the  
M illw a ll D ock  to  th e  w h a rf o f Messrs. R a n k  in  the  
V ic to r ia  D ock. Those were, as I  th in k , tw o  safe 
berths in  one p o rt. T hey were b o th  w ith in  the 
P o rt o f London. T h a t is a d m itte d , and i t  is found  
b y  th e  um p ire  as a fa c t. Indeed, i t  cou ld  n o t be 
d isputed. In  those circumstances, i t  seems to  me, 
th a t  th e  charterers, in  ca lling  upon the  ship to  
proceed to  a d ischarg ing b e rth  w ith in  th e  p o r t  o f 
load ing, f irs t  a t  the  w h a rf o f Messrs. M cD ougal, a t 
the  M illw a ll D ock, and then  a t th e  w h a rf o f Messrs. 
R ank , a t the  V ic to r ia  D ock, were exercising th e ir  
o p tio n  under th e  ch a rte r-p a rty . The um pire , in  
par. 6 o f th e  special case, so finds. H e says : 
“  Sub ject to  th e  op in ion  o f th e  cou rt, I  ho ld  th a t  
the  respondents were e n tit le d  under the  charte r- 
p a rty  to  requ ire  th e  Llanishen to  discharge f irs t  
a t a w h a rf in  th e  M illw a ll D ock, and then  a t a 
w h a rf in  th e  V ic to r ia  D ock, w ith o u t any extra  
charge to  the  respondent, and acco rd ing ly  I  aw ard 
and determ ine th a t  th e  c la im ants are n o t e n tit le d  
to  recover the  sum o f 1401. o r any sum fro m  the 
respondents.”  T h a t is m y  v iew . In  par. 7 the 
um pire  states th e  question fo r  the  op in ion  o f the 
co u rt as fo llow s : “  The question fo r  th e  op in ion  
o f the  co u rt is w he ther upon th e  tru e  construc tion  
o f th e  ch a rte r-p a rty  and upon the  facts found  in  
th is  case th e  respondents are e n tit le d  to  order the  
steamship to  discharge a t tw o  wharves in  separate 
docks, b o th  o f w h ich  docks are w ith in  th e  P o r t o f 
London .”

As I  have said, I  agree w ith  th e  u m p ire ’s v iew . 
I  th in k  th a t  th e  answer to  th a t  question is in  the  
a ffirm a tive . I t  fo llow s, there fore , th a t,  under 
Par. 8 o f the  special case, th e  aw ard set o u t in  
Par. 6 stands. A ppea l dismissed.

Solicitors for the appellants, Holman, Fenwick, 
and Willan.

Solicitors for the respondents, Richards, Butler, 
and Co.

Denise of ILoutis.
M a y  1, 2, 4 ; June 29, 1939.

(Before Lords At k in , T h a n k er to n , 
Macmillan, W r ig h t , and Porter .)

Reardon Smith Line Lim ited v. Black Sea and 
Baltic General Insurance Company Lim ited, (a)
ON APPEAL FROM THE COURT OF APPEAL IN 

ENGLAND.

Ship— Charter-party— Call at port off usual 
route fo r hunkers— Stranding of ship— Jettison 
of part of cargo— Claim fo r general average 
contribution— Whether deviation— M eaning of 
usual route.

The appellants were the owners of the I .  C., an 
oil-burning steamer which was chartered to go 
to Poti, a port in  the Black Sea, and there load 
a cargo of manganese ore, and with all con
venient speed proceed to Sparrow's Point, 
United States of America. The charter-party 
provided that general average should be payable 
according to York-Antwerp Rules, 1924, and 
that a guarantee fo r the cargo's liability fo r  
general average contribution should be given by 
the respondents. I t  also provided that the 
steamer had liberty to call at any port or ports 
in  any order or places to bunker. The steamer 
proceeded to Poti, where she loaded a fu ll  cargo 
of ore in  accordance with the charter-party. 
She then proceeded to Constanza to take in  fuel 
oil fo r the contract voyage. In  entering the 
port of Constanza she ran aground and part 
of the cargo had to be jettisoned. In  an action 
brought by the appellants claiming contribution 
to general average loss and expenditure from  
the respondents, evidence was given that in  
proceeding from  Poti to Constanza, where oil 
fu e l could be obtained at a cheaper price, the 
vessel was following one of the usual routes.

Held, that the evidence was sufficient to establish 
that the practice of vessels proceeding on ocean 
voyages to call at Constanza to bunker after 
loading had become a usual one. Although the 
obligation remained on the shipowner to pro
ceed by a usual course, evidence might always 
be adduced to show what the usual course was. 
There was no question of deviation from  the 
contractual route.

T his was an appeal b y  the  p la in tif fs  from  a ju d g 
m en t o f th e  C ourt o f A ppea l (Slesser and Clauson, 
L .J J . ,  Greer, L .J .  d issenting) dated th e  12 th  A p r il,  
1938, reversing a ju d g m e n t o f G oddard, J . dated 
th e  22nd M arch, 1937, in  an action  in  w h ich  the 
p la in tiffs  cla im ed fro m  th e  defendants co n trib u tio n  
to  general average sacrifice and expend itu re  incurred  
b y  th e  p la in tiffs  in  consequence o f th e  s trand ing  o f 
th e ir  steamship Indian City o ff the  p o rt o f Constanza 
w h ile  in  the  course o f a voyage fro m  P o ti to  
Sparrow ’s P o in t, B a ltim o re .

The facts are fu l ly  set o u t in  the  opinions o f L o rd  
W r ig h t and L o rd  P orte r.

(o) Reported by Edward J. M. Ch aplin , Esq.,
Barrister-at-Law.
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A. T. M ille r, K .C . and C yril M ille r  fo r  the 
appellants.

G. St. C. Pilcher, K .C . and Gordon W illmer, 
K .C . fo r  th e  respondents.

The House to o k  tim e  fo r consideration.

Lord Atkin.— I  have had  an o p p o rtu n ity  o f 
reading the  op in ion  w h ich  is a bou t to  be delivered 
b y  m y  noble and learned fr ien d  L o rd  W r ig h t. I  
e n tire ly  agree w ith  i t  fo r  th e  reasons w h ich  he has 
given. I  f in d  m yse lf unable to  agree w ith  the  
decision o f the  C ourt o f Appeal. 1 move th a t  th is  
appeal be allowed.

Lord M acm illan.— I  also have had the advantage 
o f reading in  p r in t  the  views a bou t to  be expressed 
b y  m y  noble and learned fr ien d  L o rd  W r ig h t as 
also those em bodied in  th e  op in ion  o f m y  noble and 
learned fr ien d  L o rd  P orte r, w h ich  w i l l  sh o rtly  be 
la id  before the  House. W ith  the  views there 
expressed I  f in d  m yse lf in  en tire  concurrence.

Lord W right.— T his  appeal raises an im p o rta n t 
question in  the  law  o f carriage o f goods b y  sea 
w h ich  has given rise to  difference o f ju d ic ia l 
op in ion . G oddard, J . decided in  fa vo u r o f the 
appellants, b u t his decision was reversed b y  a 
m a jo r ity  o f the  C ourt o f Appeal, consisting o f 
Slesser and Clauson, L ..JJ. ; Greer, L .J .,  who 
dissented, agreed w ith  G oddard, J . The sub
s ta n tia l question is w hether the  appellants ’ vessel, 
the  Ind ian  City, had devia ted  in  ca lling  fo r  bunkers 
a t Constanza w h ile  on a voyage fro m  P o ti to  
Sparrow ’s P o in t, U .S .A . The vessel grounded a t 
Constanza and sustained considerable damage 
besides in cu rr in g  salvage, general average and 
o ther expenses.

The appe llan t com pany a t  the  m a te r ia l t im e  
owned tw e n ty -e ig h t vessels, o f w h ich  nineteen, 
in c lud ing  the  Ind ian  City, were capable o f being 
rea d ily  converted in to  e ithe r o il o r coal burners. 
In  1930 cheap fu e l o il fo r  bunkers became ava ilab le  
a t Constanza in  R oum an ia . Constanza, thereupon, 
became la rge ly  used as a b u nkering  p o rt, in  
p a rtic u la r  fo r  vessels bound fro m  the B la ck  Sea 
on long  ocean voyages. In  1932 and 1933, 114 o il
b u rn in g  vessels called a t  Constanza fo r  bunkering  
on ly . Th is  figure  shows th e  im portance  o f the 
p o rt as a bunkering  p o rt. I t  is n o t necessary to  
analyse closely w h a t p ro p o rtio n  o f o il-b u rn in g  
vessels sa iling  th ro u g h  the  Bosphorus on ocean 
voyages bunkered a t Constanza. I t  is su ffic ient 
fo r  purposes o f th is  case to  record w h a t has been 
accepted on b o th  sides, nam ely, th a t  25 per cent, 
o f the  whole num ber ca lled and bunkered a t 
Constanza in  th e  th ree-and-a-quarter years before 
the  casua lty  w h ich  ove rtook th e  Ind ian  City. 
I  emphasise these facts, because th e  pos ition  o f 
Constanza as a usual and recognised bunkering  
p o rt in  the  B la ck  Sea seems to  me to  be a key 
p o in t in  the  case.

The ch a rte r-p a rty  in  respect o f w h ich  the  d ispute  
arose was dated the  1st September, 1933. I t  was 
between the appellants as shipowners and the 
M anganexport G .m .b .H . as charterers and was 
fo r th ree vessels to  be nom ina ted jby  the  appellants. 
The vessels were to  be o f 8300 tons m in im u m  and 
9000 tons m ax im u m  capac ity , and were to  proceed 
w ith  a ll convenient speed to  N ico la ie ff o r P o ti as 
ordered on a rr iv a l a t Is ta n b u l, and there  load ore and 
proceed w ith  a ll convenient speed to  one o f a range 
o f U .S .A . po rts  a t  charte re rs ’ op tion . The vessels 
were to  be addressed fo r  Custom House business 
to  charterers’ agents a t the  p o rt o f load ing, and 
were to  a p p ly  there  to  S oyusm etim port fo r  cargo. 
I t  was also s tip u la ted  th a t  the  vessels were to  be

consigned to  S ovflo t N ico la ie ff o r S ovflo t P o ti 
fo r  load ing  and Custom  House business. The 
co n tra c t p rov ided  th a t  th e  owners were n o t to  be 
called upon to  take  bunkers fro m  charterers ; and 
i t  was sta ted th a t  the  vessels w ou ld  be bu rn in g  
o il. The con tra c t gave th e  steamers lib e r ty , inter 
alia, to  ca ll a t  any p o rt o r po rts  in  any order or 
places to  bunker and o ther purposes and to  deviate 
fo r  saving life  o r p ro p e rty .

The co n tra c t was fo r  one steamer m o n th ly  in  
O ctober, N ovem ber, December, 1933. The Ind ian  
City  was the  th ird  steamer nom inated.

Before the  voyage o f the  Ind ian  City  the  
appellants made tw e n ty -e ig h t voyages in  the 
trade , n ineteen fo r  the  same charterers, w h ich  
were a Russian S tate T ra d in g  Corporation, 
and nine fo r  o th e r Russian State T rad ing  
Corporations. E xce p t th e  f irs t  o f these voyages, 
th a t  perform ed in  J u ly , 1930, b y  the  Orient 
City, w h ich  bunkered a t Constanza on her 
w ay to  P o ti to  load, a ll the  appellants ’ vessels 
bunkered a t Constanza on th e ir  voyage. In  each 
case some departu re  fro m  the  shortest sea rou te  
from  th e  load ing  p o rt to  th e  Bosphorus was 
invo lved . The e x tra  distance steamed in  these 
eases was considerably greater where the  loading 
po rts  were s itua ted  in  the  eastern p a rt o f the 
B la ck  Sea, as were P o ti, B a to u m  or Novorossisk- 
The e x tra  distance am ounted a p p ro x im a te ly  to  
120 m iles in  the  case o f N ovorossisk, and to  
193 m iles in  the case o f P o ti. W here th e  p o rt o f 
load ing was in  U k ra in ia  th e  e x tra  distance to  be 
steamed in  order to  bunker a t Constanza was 
fourteen  o r tw en ty -one  m iles, accord ing to  th e  p o rt 
o f lo a d in g ; when th e  load ing p o rt was in  the 
Crimea or Sea o f A zo v  th e  e x tra  distance m ig h t be 
a bou t e ig h ty  m iles.

The m aster o f the  Ind ian  C ity  was in s truc ted  by 
his ow ner to  fu e l a t  Constanza a fte r load ing  his 
cargo. O n a rr iv a l a t P o ti,  B acka l, w ho was 
manager a t  th a t  p o r t  o f S ovp lo t, a R ussian State 
C orpora tion  w h ich  was a c tin g  as cha rte re r’s agents, 
came on board and said he was ac ting  as the  sh ip ’s 
agent. H e was the  o n ly  person there  w ho spoke 
Eng lish . The m aster arranged a ll the  sh ip ’s 
business w ith  h im  and in  p a rt ic u la r  to ld  h im  th a t 
he was b u nkering  a t  Constanza and gave h im  » 
cable fo r  transm ission to  the  o il suppliers a t 
Constanza, ordering  o il bunkers fo r  the  steamer 
a t th a t  p o rt. A  s im ila r procedure had been 
fo llow ed in  th e  case o f th e  o th e r tw o  vessels 
nom ina ted  under th is  ch a rte r-p a rty , and also m 
the  case o f o th e r vessels on voyages from  
the  B la ck  Sea to  d is ta n t po rts  under s im ila r 
charters between th e  appellants and th e  same 
charterer.

The respondents in  th is  appeal are an insurance 
com pany w h ich  were sued under the  guarantee 
w h ich  th e y  gave to  the  appellants a t the  request of 
the  charterers to  pay any c o n trib u tio n  in  general 
average, salvage o r special charges due in  respect 
o f the  cargo and to  a d m it a loss o f fre ig h t in  general 
average, and also to  be responsible fo r  a balance 
o f fre ig h t w ith h e ld , so fa r  as the  same m ig h t be 
he ld  to  be p ro p e rly  due and payable  b y  the 
charterers. Th is  agreem ent was in  consideration 
o f th e  appellants agreeing to  release th e ir  lien , which 
th e y  d id  when th e  cargo was e ve n tu a lly  de livered a t 
R o tte rd a m  on th e  te rm in a tio n  o f the  voyage to 
th a t  p o rt w h ich  was su b s titu te d  b y  agreement t ° r 
the  co n tra c t voyage in  consequence o f th e  damage 
sustained a t  Constanza. I t  is n o t now  dispute® 
th a t  th e  l ia b i l i t y  o f th e  respondents under tm  
guarantee is the  same as the  l ia b il i ty  o f th e  charterers 
under th e  fre ig h t con trac t. T h a t l ia b i l i t y  depend 
on w he ther the Ind ian  City  had dev ia ted  fro m  the
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con tra c t voyage b y  ca lling  fo r  bunkers a t Constanza, 
so as to  have lo s t the  r ig h t  to  c la im , in  respect o f 
the  damage, expense and losses consequent on the 
ground ing  a t Constanza, the  p ro tec tion  o f the  
exception clauses w h ich  were conta ined in  the  
ch a rte r-p a rty  and w h ich  were in  th e  usual fo rm  
in c lud ing  perils  o f the  seas and negligence. As the  
p ro p e rty  in  th e  cargo rem ained th ro u g h o u t a t a ll 
m a te ria l tim es in  th e  charterers, the  ch a rte r-p a rty  
provis ions are th e  con trac tua l te rm s w h ich  govern 
the  position .

The appellants do n o t re ly  on th e  lib e r ty  to  ca ll 
fo r  bunkers w h ich  is expressed in  the  cha rte r-p a rty . 
T h a t l ib e r ty  accord ing ly need no t be fu r th e r  con
sidered. I ts  case is th a t  w h a t was done in  ca lling  
fo r bunkers a t Constanza was n o t a dev ia tion  or 
departure  fro m  the  con trac t voyage, b u t was w ith in  
the  con trac t voyage, because the  vessel was p u r 
suing a usual and reasonable com m ercial rou te  fo r 
ca rry in g  o u t th a t  p a rtic u la r adventure. I ts  con
te n tio n  was th a t  the  ch a rte r-p a rty  words “ shall 
w ith  a ll convenient speed proceed to  . . . Sparrow ’s 
P o in t ”  im ported  b y  necessary in tendm en t th a t  the  
vessel should proceed b y  a usual and reasonable 
rou te  and th a t  the  ascerta inm ent o r iden tifica tion  
o f w h a t was a usual and reasonable rou te  depended 
on evidence, since the  cou rt, n o t being possessed b y  
its e lf o f expert nav iga tiona l o r m ercantile  know 
ledge, m ust, i f  need be, ca ll in  a id  such evidence. 
Th is  is n o t because the  con trac t is ambiguous, b u t 
s im p ly  th a t i t  does n o t w rite  ou t in  fu l l  w h a t the 
parties are assumed to  know  or to  be able to  
ascertain. I t  is on ly  an instance o f the  fa m ilia r 
ru le  th a t  evidence is admissible, n o t o f the  parties 
in te n tion , b u t  o f th e  surrounding circumstances, in  
order to  id e n tify  w h a t the  parties were con trac ting  
about and to  id e n tify  the  sub jec t-m a tte r  ̂o f the 
con trac t. Such evidence m ust n o t co n tra d ic t any 
express te rm  o f the  con trac t ; fo r example, i f  i t  
had been s tip u la ted  th a t  the  vessel should no t call 
a t Constanza, the  evidence w ou ld  have been 
inadm issible. B u t where, as here, there  is no such 
inconsistency between th e  evidence and the  
docum ent, the  evidence is n o t m ere ly com petent, 
b u t m ay be necessary i f  the  co u rt is to  give effect 
to  the  con trac t. The general ru le  is th a t  stated b y  
B lackbu rn , J . in  Grant v . Grant (22 L . T . Rep. 829 ; 
L . Rep. 5 C. P. 727, a t p. 728) : “  The general 
ru le  seems to  be th a t  a ll facts are admissible 
w h ich  tend  to  show th e  sense th a t  the  words bear 
w ith  reference to  th e  surround ing  circumstances o f 
and concerning w h ich  the  words were used, b u t 
th a t  such facts as o n ly  tend  to  show th a t  the 
w r ite r  in tended to  use words bearing a p a rticu la r 
sense are to  be re jected.”  The question here is 
w h a t sense is to  be a ttr ib u te d  to  the  words “  proceed 
w ith  a ll convenient speed fro m  P o ti to  Sparrow ’s 
P o in t ”  ; th a t  is, proceed fro m  th e  one te rm inus 
to  th e  o ther. The con trac t voyage has to  be 
iden tified . I t  m ust re fe r to  some rou te  o r other. 
I t  cannot be said as a m a tte r o f law  th a t  the  
meaning is necessarily b y  the  d irec t sea tra ck . In  
Frenkel v . MacAndrews and Co. L im ited  (17 Asp. 
M ar. L a w  Cas. 582 ; 141 L .  T . Rep. 33 ; (1929) 
A . C. 545) L o rd  D uned in  quotes fro m  W ills , J . in  
Evans v . Cunard Steamship Company (18 T im es 
L . Rep. 374) the  s ta tem ent th a t  th e  expression “  the 
voyage fro m  B a r i to  L ive rp o o l ”  m ust be understood 
in  a business sense, w h ich  were th e  words used b y  
L o rd  H ersche ll in  Glynn v . Margetson (7 Asp. M ar. 
L aw  Cas. 366 ; 69 L .  T . Rep. 1 ; (1893) A . C. 351). 
L o rd  D uned in  then" proceeds : “  T h a t case [i.c.,
Evans' case] pu ts  an end to  the  idea o f th e  geo
graph ica l rou te  being the  o n ly  rou te . I t  le ts  in  the  
evidence o f w h a t th e  rou te  under the  circum stances 
o f the  ship re a lly  was. M any cases m ay be figured
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where there  is more than  one rou te  w h ich  m ig h t 
be used b y  a ship. I t  m ig h t be a choice between 
th e  Suez Canal, th e  Panam a Canal, or round 
Cape H o rn . In  such a case, even i f  th e  p o rt o f 
s ta rtin g  and o f destina tion  were sta ted, i t  w ou ld  be 
necessary to  make in q u iry  to  fin d  o u t w h a t was 
the  usual rou te .”  A ga in , in  Frenkel's case 
L o rd  Sumner to  th e  same effect said th a t  
evidence in  th a t  case was needed to  prove w ha t 
the  voyage was and, being a dm itted , showed w ha t 
was a usual com m ercial rou te , w h ich  in  his L o rd - 
sh ip ’s op in ion was reasonable under the c ircum 
stances. L o rd  Sumner again, a fte r re fe rring  to  
opinions o f L o rd  Esher and L o rd  Herschell in  
Glynn's case, goes on to  say : “  The m ention  o f 
o th e r m atte rs , a ll o f them  depending on facts 
re la tin g  to  th e  circumstances o f trade  and n a v i
gation and va ry ing  somewhat as tim e  goes on and 
progress takes place, rea lly  shows how c learly  those 
great au tho rities  desired to  guard themselves in  
v iew  o f the  fa c t th a t  on m any grounds dev ia tion  
fro m  the  sea-track m ig h t s t i l l  n o t be beyond the 
o rd in a ry  route . . . . Such th ings m ust be m atte rs 
o f degree, and m ay n o t always be im p o rta n t fo r  a ll 
classes o f ships, a ll k inds o f cargo o r a ll periods o f 
trad e .”  In  Frenkel's case certa in  earlier decisions 
were discussed and d istinguished. Thus Leduc v. 
Ward  (6 Asp. M ar. L a w  Cas. 290 ; 58 L . T . Rep. 
908 ; 20 Q. B . D iv .  475) was a case where goods 
were shipped on a general sh ip  fo r carriage from  
F ium e to  D u n k irk . The vessel, instead o f proceed
ing  d ire c t to  D u n k irk , sailed fo r  Glasgow and was 
lo s t w ith  her cargo a t th e  m ou th  o f  th e  C lyde. I t  
was n o t suggested th a t  she was pursu ing a usual 
rou te  in  any sense. A  plea th a t  th e  shippers knew 
and agreed th a t  th e  vessel was in tended to  proceed 
v ia  Glasgow was irre le va n t because the  p la in tif fs  
were indorsees o f th e  b i l l  o f lad ing , and were 
e n tit le d  to  enforce the  b i l l  o f lad ing  accord ing to  its  
te rm s. The o n ly  o the r plea, w h ich  was a plea based 
on the  dev ia tion  clause, fa iled  because the  lib e r ty  to  
ca ll a t any po rts  in  any order m eant po rts  w h ich  
were su b s tan tia lly  po rts  w h ich  w ou ld  be passed on 
th e  named voyage. There was no question, as L o rd  
D uned in  po in ted  ou t in  Leduc’s case, o f a lte rna tive  
routes o r a custom ary rou te  w h ich  m ig h t displace 
the  geographical rou te . On th a t  fo o ting  L o rd  
Esher spoke o f the  voyage being one on the o rd in a ry  
sea-track fro m  F ium e to  D u n k irk , b u t added th a t 
an exact line  is n o t m eant, “  fo r  i t  w ou ld  necessarily 
v a ry  somewhat according to  circumstances ; the 
o rd in a ry  tra c k  fo r  sa iling  vessels w ou ld  v a ry  
according to  the  w in d  ; the  o rd in a ry  tra c k  fo r  a 
steamer again m ig h t be d iffe ren t fro m  th a t  o f a 
sa iling vesse l; I  mean the  o rd in a ry  tra c k  o f such 
a voyage according to  a reasonable construction  o f 
the  te rm .”  O bviously  in  p roper cases th is  w ould  
le t in  evidence o f w h a t the  voyage was. In  Glynn 
v . Margetson (sup.) the  steamer was a general ship ; 
oranges were to  be carried  fro m  Malaga to  L iv e r 
pool ; the  vessel, a fte r load ing the  oranges, 
proceeded fro m  Malaga up the  east coast o f Spain, 
then  re tu rned  to  Malaga, before proceeding to  
L ive rp o o l. There was no c la im  th a t  such a voyage 
was a usual o r reasonable course, o r was in  a 
business sense w ith in  the  voyage described in  the 
con trac t. The defence was based on the  devia tion  
clause, w h ich  gave a ve ry  w ide lib e r ty  to  ca ll a t 
ports. The House held th a t, however w ide the 
words were, the  lib e r ty  was lim ite d  to  po rts  “  in  
the  course o f th e  voyage.”  L o rd  Herschell said he 
was using these words in  a business sense. “  I t  m ay 
be sa id ,”  he observed, “ th a t  no p o rt is d ire c t ly  
in  the  course o f the  voyage, inasmuch as in  m ere ly 
entering a p o rt or approaching i t  nearly  you  deviate 
fro m  th e  rou te  between d irec t p o rt o f sh ipm ent
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and th e  u ltim a te  p o rt o f destination . T h a t is 
pe rfec tly  tru e  ; b u t in  a business sense i t  w ou ld  
be pe rfe c tly  w e ll understood to  say th a t  there  were 
certa in  po rts  on the  w ay between Malaga and 
L ive rp o o l, and those are the  po rts  a t w h ich  the 
r ig h t to  touch  and s tay  is g iven .”  I  quote these 
observations because, though  in  a s lig h tly  d iffe ren t 
connection, th e y  recognise the  necessity o f ascer
ta in in g  w h a t is the  understand ing o f business men 
on th e  m a tte r, presum ably b y  approp ria te  evidence. 
In  Frenkel's case (sup.) the  a u tho ritie s  last c ited 
were d istinguished. I  d isregard a subsid ia ry p o in t 
w h ich  was raised in  th a t  case on th e  fo rm  o f the  
b ills  o f lad ing. The real d is tin c tio n  d raw n was th a t 
there was evidence showing th a t  the  con trac tua l 
voyage was no t th e  d irec t o r o rd in a ry  sea rou te  ; 
in  fac t, th e  vessel, a fte r load ing the  barrels o f o live  
o il a t M alaga w ith  destination  fo r  L ive rpoo l, went 
up the  Spanish coast in  the  M editerranean to  
various po rts  to  Palamos, close to  the  French 
fro n tie r , before she proceeded tow ards England. 
The shipowners d id  n o t re ly  on the  dev ia tion  
clause. T he y  contended th a t  the  steamer was on 
the con tra c t voyage and had n o t departed fro m  i t  
when the  o il was damaged in  a s to rm  between 
Malaga and  Cartagena. I n  support o f th e ir  con
te n tio n  th e y  re lied  on the  evidence w h ich  showed 
th a t  the  rou te  taken  was a usual com m ercia l rou te  
fo r  th e  vessel to  follow ' under th e  circumstances, 
and was th e  rou te  w h ich  had been advertised fo r 
her fo r  th e  voyage some tim e  beforehand and was 
a rou te  w h ich  was (as L o rd  Sumner in  fa c t held) 
reasonable under the  circumstances. L o rd  Sumner 
added : “ I  cannot see th a t  i t  is the  less a reason
able and usual com m ercia l rou te , though  the 
evidence referred o n ly  to  ships o f the  respondents’ 
own line .”  T h is  shows how  rem ote such evidence 
is fro m  evidence w h ich  w ou ld  be requ ired  to  
p rove a s tr ic t  custom. L o rd  Sum ner also trea ted  
the  fa c t th a t  th e  course o f business w’as w e ll know n 
to  those o f th e  p la in t if f ’s employees to  w hom  he 
confided th is  p a rt o f his business, as s trong ly  
con firm ing  th e  usual and reasonable character o f 
such a voyage, since no ob jec tion  was taken, though 
no estoppel o r co lla te ra l agreement arose. I  m ay 
also here quote certa in  observations fro m  James 
M orrison and Co. L im ited  v . Shaw, Saxrill and 
Alb ion Company Lim ited  (115 L . T . Rep. 508 ; 
(1916) 2 K . B . 783). The vessel in  th a t  case was 
one o f a regu la r line , tra d in g  between N ew  Zealand 
and Europe. The p la in tif fs ’ parcel was shipped in  
N ew  Zealand fo r London. The vessel made fo r 
H a v re  to  discharge a parcel o f m eat. Th is  was 
d u ring  the  w ar. The vessel was torpedoed and 
sunk w h ile  near H avre . Evidence was g iven th a t  
the  usual and w e ll-know n  rou te  fo r  steamers o f 
th is  line  on the  voyage fro m  N ew  Zealand to  
London w h ich  was always su b s tan tia lly  fo llow ed 
was b y  Cape H o rn  to  M ontevideo o r ano ther 
named p o rt, then  to  Teneriffe  o r M adeira  and 
thence d irec t to  London. The o u tw a rd  voyage 
was b y  the  Cape o f Good Hope. P h illim o re , L .J ., 
re fe rring  to  the  rou te  as the  usual rou te , said th a t  
i t  needed no libe rties  o r perm issions to  ju s t ify  i t .  
H e  added th a t  the  ca ll a t the  coaling p o rt, w h ich 
m ig h t be Teneriffe  o r M adeira, d id  n o t need the 
lib e r ty  to  ca ll a t in te rm ed ia te  ports . “  The c a ll,”  
he said (115 L . T . Rep. a t p . 511 ; (1916) 2 K .  B . 
a t p. 797), “  is one o f the  incidents o f th e  voyage 
and is no departure . There are m any s im ila r 
instances, such as ca lling  a t w eather s ta tions to  
in q u ire  about ice, o r going to  some State fo r  a 
G overnm ent pass th ro u g h  te r r ito r ia l waters, o r to  
p ick  up a p ilo t,  o r ca lling  a t a p re lim in a ry  p o rt to  
lig h te n  the  ship in  order th a t  she m ay fin ish  the 
voyage w ith  less d raugh t. These are no t, in  m y

view , departures fro m  th e  usual and custom ary 
course o f th e  voyage.”  T h a t case illu s tra te d  the 
serious consequences o f  a dev ia tion, because the 
shipowners were he ld  n o t to  be e n title d  to  re ly  
even on the  exception o f the  K in g ’s enemies to  
w h ich  carriers are genera lly en title d , even in  the 
absence o f a special con trac t. The effect o f even 
an accidenta l dev ia tion  i f  n o t ju s tif ie d  is illu s tra te d  
in  I la in  Steamship Company Lim ited  v . Tate and 
Lyle L im ited  (155 L .  T . Rep. 177 ; 41 Com. Cas. 
350) where the  dev ia tion  was due to  an e rro r in 
tra n s m itt in g  orders to  th e  master. N o  one w ou ld  
seek to  m in im ise the  im portance  o f the  ru le  th a t  a 
vessel m ust n o t devia te  w ith o u t ju s tif ic a tio n  from  
the  con trac t voyage, b u t th a t  makes i t  also 
essential to  ascertain co rre c tly  w h a t th e  con trac t 
voyage is.

The cases c ited  above were cases o f liners o r 
general traders, and i t  m ay be said th a t  the  same 
princ ip les do no t a p p ly  in  the  same sense to  a 
chartered vessel, ca rry in g  a single cargo fo r  a single 
sh ipper o r consignee. B u t even in  such cases i t  is 
obvious th a t  there  w ill be in  general va rious con
siderations, com m ercia l o r nav iga tiona l, w h ich  
determ ine w ha t sea rou te  is usual and reasonable. 
Thus in  the  o ld  sa iling  ship days, routes were 
chosen in  o rder to  m ake use o f trade  w inds, and 
va ried  fro m  season to  season. Thus between the 
same te rm in i there  m ig h t be several usual routes. 
In  m odern tim es in  a ll long ocean voyages, the 
need to  replenish bunkers (coal o r o il)  has to  be 
considered. The doctrine  o f stages o f th e  voyage 
w h ich  enables a shipowner to  s ta r t  w ith  bunkers 
su ffic ient fo r  the  stage, so long as he fills  up his 
bunkers a t the  n e x t bunkering  p o rt, necessarily 
involves ca lling  a t th a t  p o rt, and perhaps la te r 
ports , in  o rder to  fu lf i l  the  recu rring  ob liga tion  to  
keep the  vessel seaw orthy in  regard to  bunkers. 
Thus to  ca ll a t such po rts  has become an o rd ina ry  
inc iden t o f the  voyage. The need to  do so m ay 
help to  determ ine the  general rou te , fo r  instance 
w hether i t  is to  be b y  the  Cape o f Good Hope o r the 
Suez Canal. A  shipowner is en title d , w ith in  certa in  
lim its  determ ined b y  w h a t is reasonable, to  be 
guided in  his choice o f bunkering  po rts  b y  con
siderations o f cheapness and convenience. Thus 
evidence was g iven in  th is  case th a t  i t  is usual fo r a 
coal bu rn in g  ship bound to  A u s tra lia  b y  the Cape 
o f Good Hope to  bunker a t D urban , where coal is 
cheaper instead o f a t Cape Tow n, though  D urban 
is fa rth e r o ff th e  rou te . O the r s im ila r instances 
were g iven in  evidence. In  th e  voyages here in  
question various choices are open to  the  shipowner 
when his ship is b u rn in g  o il. H e m ay f i l l  up his 
bunkers fo r  the  whole voyage a t Constanza on his 
w ay to  the  load ing p o rt. T h a t course m ay be 
ob jected to  b y  the  charte re r because i t  m ay reduce 
the  q u a n tity  o f cargo his ship can load, and fo r 
the  same reason m ay be disadvantageous to  the 
shipowner. H e  m ay decide to  f i l l  up  his bunkers 
a fte r sa iling fro m  the  p o rt o f load ing a t some 
convenient p o rt. H e  m ay decide to  do th is  a t 
Constanza, a t Is ta n b u l, o r a t A lg ie rs, o r a t Oran, 
o r a t Ceuta, a ll o f w h ich  are ava ilab le  bunkering  
ports , s ta rtin g  fro m  th e  load ing p o rt w ith  suffic ient 
bunkers to  take  the  ship to  the  n e x t bunkering  p o rt 
w h ich  he decides to  use. In  th is  w ay he selects the 
stage fo r  bunkering . The vessel m us t be seaworthy 
fo r  th a t  stage, b u t i t  is th e  shipow ner’s prov ince  to  
f ix  th e  stage, th a t  is, to  determ ine where he w ill 
bunker, so long as his decision is reasonable and 
usual. In  th e  present case, as in  th e  o ther voyages 
d u rin g  the  re levan t period, the  appellants selected 
Constanza as th e  bunkering  p o rt. T h e ir  case is th a t 
th e y  had done so a g rea t m any tim es w ith o u t ob jection 
and save in  th is  one case w ith o u t m ishap. T hey relied
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on a ll the  evidence to  w h ich  I  have b rie fly  referred 
to  support th e ir  c la im  th a t  th e  rou te  b y  Constanza 
is a usual route . The pos ition  therefore is th a t  to  
ca ll a t  some p o rt fo r  bunkers is no dev ia tion , and 
the o n ly  question is w hether Constanza is a usual 
and reasonable p o rt o f ca ll fo r  th is  purpose.

I  agree w ith  Greer, L .J . th a t th e  evidence th a t 
25 per cent, o f o il-b u rn in g  vessels sa iling  fro m  the 
B la ck  Sea on ocean voyages ca ll a t  Constanza 
fo r  bunkers is suffic ient to  show a usual route. 
The shipowner is n o t here a tte m p tin g  to  p rove a 
custom. To prove a custom  he w ou ld  have to  
show th a t  i t  was u n ifo rm  and un iversa l in  the  trade, 
b u t th a t  is n o t w h a t is in  question here. N o r need 
he show th a t  o ther routes were n o t ava ilab le , th a t 
is, th a t  there  were n o t a lte rn a tive  po rts  o f ca ll a t 
w h ich  he m ig h t bunker. There are no d oub t o ther 
ava ilab le  po rts  o f ca ll fo r th is  purpose, some and 
perhaps a ll o f w h ich  w ou ld  invo lve  m uch less extra  
steaming. I  th in k  the  shipowner is e n tit le d  to  
balance the  cost to  h im  o f e x tra  steam ing against 
the cheapness o r convenience o f Constanza, so long 
as to  do so is n o t unreasonable in  regard to  the 
in terests o f the  charte re r o r any o ther persons who 
m ig h t be concerned. I t  is obvious th a t  to  p u t  in to  
any p o rt to  bunker involves n o t m ere ly e x tra  steam 
ing, e ithe r more or less, b u t the  e n try  in to  and 
departure  fro m  an ex tra  p o rt, w h ich  in  its e lf is a 
separate risk , however close i t  m ay be to  the  d irec t 
ocean route . A ga in  i t  is said th a t  the  h a b it o f 
bunkering  a t Constanza sprang up  suddenly in  
1930, and ceased as suddenly in  1935, a t least so 
fa r as concerned th e  p ractice  o f the  appellants. 
B u t I  th in k  a com m ercia l h a b it o r p ractice  lik e  the 
one cla im ed, m ay come in to  existence in  a short 
tim e  and cease as ra p id ly . In  m odern business, 
th ings are co ns tan tly  changing and com m ercial 
hab its m ay change as ra p id ly . T h a t the  p ractice  
o f ca lling  a t Constanza fo r bunkers was n o t u n 
reasonable, is also, I  th in k , supported b y  the  
evidence th a t  i t  was w e ll know n to  responsible 
officials who represented th e  charterers on th e  spot, 
and th a t  th e y  never objected. I  refuse to  believe 
th a t  i f  the  charte re rs ’ interests had been pre jud iced 
th e y  w ou ld  n o t have objected. I  refuse to  believe in  
v iew  o f  a ll th e  evidence th a t  the  practice  was no t 
w e ll know n. I  do n o t tre a t th is  evidence as evidence 
o f a w a iver, o r an agreement to  v a ry  the  con trac t 
w h ich  m ig h t raise questions o f a u th o r ity  to  v a ry  a 
w r it te n  con trac t. I  m ere ly  regard i t  as L o rd  
Sumner d id  in  Frenkel's case (sup.) as con firm ing  
the usual and reasonable character o f such a 
voyage w h ich  is fa ir ly  in fe rred  fro m  the  fa c t th a t 
no ob jec tion  was taken.

As the  necessity o f using po rts  o f ca ll fo r  bunker
in g  is so obvious, I  th in k  th a t  less evidence is 
needed to  ju s t i fy  th a t  i t  is usual and reasonable to  
use a p o r t  lik e  Constanza fo r  th a t  purpose, th a n  i f  
the  ship had gone there  fo r  purposes o f  trade . 
B u t I  do n o t th in k  i t  necessary to  la y  dow n any 
specific measure o f departure  from  the  d ire c t sea 
rou te  w h ich  m ay be held to  be reasonable. I f  I  
am  asked how  fa r  I  go, I  say th a t  I  go as fa r  as 
th is  case requires. The te s t o f w h a t is usual and 
reasonable in  a com m ercia l sense m ay arise in  ve ry  
d iffe re n t circumstances and m us t be decided w hen
ever i t  arises b y  th e  app lica tion  o f sound business 
considerations and b y  de te rm in ing  w h a t is fa ir  and 
reasonable in  th e  in terests o f a ll concerned.

I  have found  m yse lf unable to  concur in  the 
reasons w h ich  led Slesser and Clauson, L .J J .  to  
reverse th e  decision o f G oddard, J . Slesser, L .J . 
seems to  s ta rt fro m  the  assum ption th a t  the  con trac t 
stipu la tes fo r  one voyage on ly , nam ely, fro m  the 
p o rt o f destina tion  to  the  p o rt o f discharge, being 
a voyage b y  the  o rd in a ry  tra c k  b y  sea. I  th in k  he

bases th a t  on a v iew  o f w h a t was m eant b y  L o rd  
Esher in  Leduc v . Ward. B u t as L o rd  D uned in  and 
L o rd  Sumner po in ted  o u t in  Frenkel's case, L o rd  
Esher was n o t dea ling w ith  a case where there  was 
any question o f there  being any usual rou te  or 
routes o ther th a n  the  o rd in a ry  sea tra ck . Slesser, 
L .J . n e x t holds th a t, the  co n tra c t being clear, 
evidence was n o t adm issible to  v a ry  i t ,  unless i t  
w en t to  prove a custom  in  the  s tr ic t  sense. I t  is 
tru e  th a t  i f  a co n tra c t is clear, i t  cannot be varied  
b y  evidence o f a custom  o r even a trade  usage 
inconsis tent w ith  its  clear term s, b u t, in  m y  op in ion , 
fo r  reasons w h ich  I  have expla ined, th e  evidence 
is adm issible here, n o t on ly  on general p rinc ip les 
b u t on the  p a rt ic u la r  ru lings in  Frenkel's case, in  
o rder to  ascertain and exp la in  w h a t th e  parties  
m eant b y  th e ir  co n tra c t as app lied to  the  facts o f 
the  case. A ga in  I  do n o t agree w ith  Slesser, L . J . 
th a t  there  is any question here o f a custom  in  the 
s tr ic t  sense. The evidence, however, to  p rove  a 
com m ercia l usage is in  any event n o t the  same as 
th a t  necessary to  p rove a custom , say, in  m atte rs  
o f la n d  law . A n d  as appears fro m  th e  a u tho ritie s  
I  have quoted, the  question here is s im p ly  w h a t is 
a usual and reasonable mode o f pe rfo rm ing  the 
necessary opera tion  o f ca lling  fo r  bunkers. I  
observe th a t  Slesser, L .J . adds th a t  i f  the  evidence 
were adm issible, i t  m ig h t w e ll be th a t  i t  w ou ld  
p rove  a usual com m ercia l route .

Clauson, L .J . seems to  have trea ted  the  con tra c t 
as being fo r  a voyage P o ti- Is ta n b u l, and on th a t  
basis to  have he ld  th a t  i t  was unam biguous and 
th a t  there  was no p o s s ib ility  o f tre a tin g  th e  case 
as a case o f a lte rn a tive  routes, P o ti- Is ta n b u l or 
P o ti-C onstanza -Is tanbu l. H e  said th a t  th e  te rm in i 
o f th e  voyage were fixe d  and th a t  there  were no 
nav ig a tion a l a lte rna tives  such as were contem 
p la ted  b y  L o rd  D uned in  in  Frenkel's case. W ith  
g rea t respect, I  cannot agree w ith  the  v ie w  th a t  
the  ch a rte r-p a rty  does n o t a d m it o f exp lana to ry  
evidence. Clauson, L .J .  h im se lf adm its  th a t  some 
owners m ay p re fe r to  go d ire c t and n o t ca ll a t 
Constanza, p re fe rrin g  the  shorter sea rou te  to  the 
convenience o f cheaper bunkers. Perhaps the  
learned L o rd  Justice  m ay have been in fluenced in  
the v iew  he a rrive d  a t b y  tre a tin g  th e  voyage as 
one from  P o ti to  Is ta n b u l. There was no such 
voyage. The voyage was to  Sparrow ’s P o in t,
U .S .A ., w h ich  was a v i ta l ly  d iffe re n t voyage 
because i t  in vo lve d  the  necessity o f p ro v id in g  the 
bunker supp ly  fo r  the  w hole voyage in  app rop ria te  
stages a t  the  shipow ner’s reasonable d iscre tion . I t  
is th is  w h ich  was the  essence o f the  whole p rob lem , 
and led to  w h a t were called the  n a v ig a tion a l 
a lte rna tives.

F o r th e  reasons I  have exp la ined I  agree w ith  
the  judgm en ts  o f G oddard, J . and Greer, L .J . I  
th in k  th a t  th e  appeal should be a llowed and the  
ju d g m e n t o f G oddard, J . restored, and th a t  the 
respondents should pay the  appellants ’ costs in  
th is  House and in  th e  co u rt below.

Lord Atkin.— M y  Lords, I  am  asked b y  m y  
noble and learned fr ie n d  L o rd  T hanke rton  to  say 
th a t  he agrees w ith  the  opin ion w h ich  has ju s t been 
delivered.

Lord Porter (read b y  L o rd  Atkin).—In  th is  
appeal y o u r Lordsh ips are asked to  reverse the 
decision o f th e  C ourt o f A ppea l w ho, b y  a m a jo r ity ,  
reversed the  decision o f G oddard, J .

The appellants are owners o f a line  o f steamers 
w h ich  m os tly  operate under cha rte r on ocean 
voyages. A t  th e  m a te ria l date th e y  owned tw e n ty - 
e igh t vessels o f w h ich  nineteen were steamships 
capable o f b u rn in g  e ithe r coal o r o il fu e l and o f
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being ra p id ly  converted fo r  th e  use o f one o r the 
other.

The ship w ith  w h ich  the  present appeal is con
cerned is one o f these nineteen and is named the 
Ind ian  City. B y  a ch a rte r-p a rty  dated the 
1st September, 1933, the appellants undertook to  
p rov ide  th ree  vessels to  be nom inated b y  them  to  
proceed to  N ico la ie ft o r P o ti in  the  B la ck  Sea as 
ordered b y  the  T rade D elegation o f th e  U .S.S .R . 
a t Is ta n b u l, and there  take  a fu l l  cargo o f between 
8300 and 9000 tons o f ore fo r carriage to  a p o rt 
on the  east coast o f the  U n ite d  States o f Am erica.

A m ongst the  provis ions o f the  ch a rte r-p a rty  are 
to  be found  the  fo llo w in g  :

“  (2) The said sh ip . . . sha ll . . . proceed w ith  a ll 
convenien t speed to  N ico la ie ff o r P o ti as ordered 
and there  load . . .  a fu l l  and com plete cargo o f ore, 
8300 tons m in im u m  n o t exceeding 9000 tons 
m ax im um  q u a n tity  in  owners’ op tion  . . . and being 
loaded sha ll w ith  a ll convenient speed proceed to  
. . . B a ltim o re  (in c lu d ing  Sparrow ’s P o in t)  . . .”

“  (12) The steamer is to  be addressed fo r  the 
Custom House business to  charterers o r th e ir  
agents a t po rts  o f loading. . . .”

“  (19) Ship to  a pp ly  to  S oyusm etim port a t 
load ing  p o rt fo r  cargo, and w ire  on leaving  las t p o rt 
o f discharge ‘ Soymangan B e r lin  ’ and ‘ S ovflo t 
Is ta n b u l ’ and ‘ S oyusm etim port Moscow ’ .”

“  (20) . . . s trand ing  . . . and a ll and every 
o ther damages and accidents o f th e  seas . . .  o f 
w hatever na tu re  and k in d  whatsoever, before and 
d u rin g  the  said voyage a lways excepted. Steamer 
has lib e r ty  to  ca ll a t any p o rt o r po rts  in  any order 
o r places, to  bu n ke r.”

“  (28) A t  N ico la ie ff o r P o ti, steamer to  be con
signed to  the  Odessa F re ig h t Office o r th e ir  agents, 
Telegraphic ‘ S ovflo t, N ico la ie ff ’ o r ‘ S ovflo t P o ti ’ 
fo r load ing  and Custom  House business.”

“  (41) Owners n o t to  be called upon to  take  
bunkers fro m  charterers. Vessels w il l  be b u rn in g  
o il. ”

“  (43) General average sha ll be payable according 
to  Y o rk -A n tw e rp  Rules, 1924, and sha ll be ad justed 
in  London  in  accordance w ith  E ng lish  law  and 
custom . Guarantee fo r  cargo’s l ia b i l i t y  fo r  general 
average c o n trib u tio n  and (or) salvage charges shall 
be g iven b y  Messrs. B la ck  Sea and B a lt ic  General 
Insurance C om pany L im ite d , 106, Fenchurch 
S treet, London, E .C . 3. . . .”

The Ind ia n  City was the  th ird  vessel to  be 
nom ina ted  b y  th e  appellants under th is  charte r- 
p a rty . She was ordered upon ca lling  a t Is ta n b u l 
to  proceed to  P o ti, where she a rrive d  on the  
10 th  December, 1933, and loaded a cargo o f 8430 
tons o f ore fo r  Sparrow ’s P o in t, B a ltim o re . A fte r  
load ing  she sailed on the  31st December, 1933, fo r  
Constanza on the  west coast o f th e  B la ck  Sea fo r  
bunkers. In  en tering  th a t  p o rt on the  3rd  January , 
1934, she ran  aground, considerable damage was 
done to  th e  ship, and cargo to  th e  va lue o f 
10611. 14s. 4d. had to  be je ttisoned . T em pora ry  
repairs were com pleted b y  the  6 th  M arch, 1934, 
and she set sa il fo r  her des tina tion . In  the  
M editerranean, however, she began to  leak again 
and was obliged to  p u t  in to  M a lta . There i t  was 
agreed b y  a ll the  parties in terested th a t  her destina
t io n  should be changed to  R o tte rd a m , a t w h ich  
p o rt she a rr ive d  on the  20 th  A p r il,  1934.

As a resu lt o f th e  casua lty, the  appellants 
incu rred  b y  w ay o f general average sacrifice an 
expend itu re  o f 69861. 5s. 5d., and cla im ed fro m  
the  charterers th e ir  p ro p o rtio n  o f th is  sum. The 
charterers repud ia ted  l ia b i l i t y  fo r  any general 
average, and w ith h e ld  the  sum o f 10611. 14s. 4d.

fro m  the  fre ig h t in  respect o f the  cargo undelivered. 
The appellants thereupon refused to  de live r the 
cargo w ith o u t some secu rity  fo r  paym en t o f these 
tw o  sums i f  a legal r ig h t to  th e ir  recovery could be 
established and in  order to  su rm oun t th is  d iff ic u lty  
the respondents entered in to  a bond dated the 
15 th  Jan u ary , 1934, guaranteeing to  the  p la in tiffs  
the  paym en t o f any co n trib u tio n s  o f general 
average w h ich  m ig h t the rea fte r be ascertained to  
be p ro p e rly  due in  respect o f the  cargo, and b y  a 
la te r in s tru m e n t dated the  5 th  M arch, 1934, agreed 
to  tre a t the  loss o f fre ig h t as i f  i t  were general 
average.

The respondents m a in ta ined  th a t  in  going to  
Constanza the  ship had dev ia ted  fro m  her con
tra c tu a l rou te , and i t  is a d m itte d  th a t  i f  th e y  are 
r ig h t  in  so contending, th e y  are n o t liab le  e ithe r fo r 
the  general average c la im  o r fo r  the  fre ig h t w ith 
held.

The question w h ich  y o u r Lordsh ips have to  
decide, there fore , is w hether, in  proceeding to  
Constanza to  bunker, the  Ind ian  C ity  devia ted  or 
no t.

On beha lf o f the respondents i t  was said th a t  the 
appellants were under a d u ty  to  proceed fro m  P o ti 
to  Sparrow ’s P o in t by  th e  d irec t rou te  th ro u g h  
Is ta n bu l. Indeed, in  th e ir  submission, the  term s 
o f the  ch a rte r-p a rty  were p la in  and no evidence 
could be g iven in  order to  establish the r ig h t  o f the 
appellants to  proceed b y  any o ther rou te . The 
appellants on the  o ther hand m a in ta ined  th a t  in  
every case i t  was perm issib le to  adduce evidence in  
order to  establish w h a t was the  usual rou te  and th a t 
in  the  present case th e y  had established b y  evidence 
the  existence o f an a lte rn a tive  rou te  via  Constanza 
fo r  bunkers.

The facts p roved in  evidence were as fo llow s :
U p  to  th e  year 1930 no o il fu e l was ob ta inab le  

a t the  p o rt o f Constanza, b u t in  th a t  year cheap 
o il fue l became ava ilab le  there , and in  th a t  year 
the  appellants began to  cha rte r th e ir  vessels to  
various o f th e  Russian State T ra d in g  C orporations 
upon ocean voyages fro m  the  B la ck  Sea w ith  
cargoes o f ore, g ra in  and salt.

Between J u ly , 1930, when th e  f irs t  o f the 
appellants ’ vessels to  engage in  th is  trade  loaded a 
cargo o f ore a t P o ti and th e  sa iling  o f the  In d ia n  
City fro m  th a t  p o rt in  December, 1933, the appel
lan ts ’ vessels had made tw e n ty -e ig h t voyages in  
th is  trade  on nineteen o f w h ich  the  ships were under 
cha rte r to  th e  same charterers as was th e  In d ia n  
City, and upon the  rem a in ing  nine voyages the 
ships were under cha rte r to  o the r o f the  Russian 
S tate T ra d in g  Corporations.

On each o f the tw e n ty -e ig h t voyages except the 
f irs t, th e  ships had taken  fu e l bunker o il fo r  the 
chartered voyage a t Constanza a fte r load ing th e ir  
cargoes, and on m any occasions th e  charterers 
representatives a t th e  various load ing po rts  had 
been in fo rm ed  b y  th e  captains o f the  appellants 
vessels o f th e ir  in te n tio n  to  bunker a t Constanza 
a fte r leaving the  load ing  p o rt and no ob jec tion  to  
the  adoption  o f th is  rou te  had been raised b y  any 
o f th e  charterers u n t i l  th e  casua lty to  th e  I n d ia n  
City.

D u rin g  th is  period, o il fue l was m uch cheaper 
a t Constanza than  th a t  w h ich  was ob ta inab le  a t 
o ther po rts  such as Is ta n bu l, A lg iers, and Ceuta, 
and the  appellants entered in to  the charters by 
reason o f the  fa c t th a t  o il cou ld  be obta ined at 
Constanza a t the cheaper price.

A t  th e  t r ia l  before Goddard, J . the  appellants 
gave evidence, (a) as to  th e  num ber o f vessels 
bunkering  a t Constanza d u rin g  the  years 19*5* 
and 1933, (b )  as to  th e  rou te  fo llow ed b y  a ll tn e
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appellants ’ vessels w h ich  had loaded a t B la ck  Sea 
po rts  in  the  years 1930, 1931, 1932, and 1933, and 
(c) fu rn ished  a lis t  o f th e  various vessels sa iling 
fro m  P o ti in  the  years 1931, 1932, and 1933, 
show ing w hether o r n o t th e y  called a t Constanza to  
bunker.

The resu lt o f th a t  evidence was as fo llow s : 
In  1932 and 1933 p r io r  to  the  voyage o f the Ind ian  
City  114 o il-b u rn in g  vessels called a t Constanza 
fo r hunker purposes on ly  ; in  n ine cases i t  was no t 
possible to  te ll where the  vessels loaded th e ir  
cargoes, b u t o f the  rem ain ing  105, in  e igh ty-th ree  
instances the  vessels bunkered a t Constanza a fte r 
load ing th e ir  cargoes elsewhere a t B lack  Sea o r 
Danube po rts  o r i f  Danube ports  be excluded the 
vessels called a t Constanza to  fue l a fte r load
ing th e ir  cargoes in  fo rty - f iv e  o u t o f s ix ty -five  
instances.

I f ,  on the  o ther hand, eastern B lack  Sea ports  
alone be considered, nam ely, Novorossisk, Tuapse, 
P o ti, and B a tu m , o f a to ta l o f th ir ty - th re e  vessels 
w h ich  called a t Constanza eighteen bunkered a fte r 
load ing and o f those fro m  P o ti its e lf ou t o f tw e n ty - 
tw o  o il-b u rn in g  vessels, n ine bunkered a t Constanza 
a fte r load ing th e ir  cargoes. These nine, however, 
included the  Ind ian  City, and tw o  vessels w hich 
proceeded to  N ovorossisk before ca lling  a t 
Constanza.

As against th is  evidence the  respondents adduced 
tw o  lis ts  o f  vessels sa iling fro m  P o ti and Novorossisk 
in  the  years 1932-3 fro m  w h ich  i t  appeared th a t 
o u t o f nineteen o il burners sa iling fro m  P o ti, six 
called a t Constanza a fte r load ing and o f these six, 
five  belonged to  the  appellants. These figures 
exclude the  Ind ian  C ity  and the  tw o  vessels w hich 
sailed via  Novorossisk. F ro m  Novorossisk the  
numbers were th ir ty - s ix  o il burners o f w h ich  e ight 
called a t Constanza a fte r load ing and fo u r belonged 
to  th e  appellants.

I t  was also p roved th a t, in  th e  case o f chartered 
vessels o ther th a n  those belonging to  th e  appellants, 
the representatives o f the  charterers, w hether those 
charterers were M anganexport o r o ther Russian 
S tate tra d in g  corporations, were in  a num ber o f 
instances in fo rm ed th a t  the  vessel in tended to  ca ll 
a t Constanza fo r  bunkers a fte r load ing, and th a t 
no ob jec tion  to  th is  course was taken.

M oreover, in  th e  case o f the  three ships nom inated 
under the  ch a rte r-p a rty  o f the  1st September, 1933, 
the f irs t, the  Atlantic City, loaded a t P o ti, and her 
cap ta in  n o t on ly  in fo rm ed th e  manager o f S ovfio t 
a t th a t p o rt who w'as acting  as agent fo r  the 
charterers as w e ll as the  ship, th a t  he in tended to  
bunker a t Constanza, b u t before sa iling  handed 
to  th a t  agent fo r  transm ission to  Constanza a 
cable to  th e  suppliers o f o il a t th a t  p o rt o f the 
expected a rr iv a l o f th e  Atlantic City.

The second vessel, the  Jersey City, was ordered 
to  N ico la ie ff, and a s im ila r procedure was adopted 
to  th a t  w h ich had taken  place a t P o ti. In  the  case 
o f the  th ird  vessel, the  Ind ian  City, s im ila r in fo rm a 
tio n  was given and a s im ila r te legram  sent.

In  th is  sta te  o f a ffa irs  the  appellants m ain ta ined  
th a t to  proceed to  Sparrow ’s P o in t via Constanza 
fo r bunkers was to  proceed b y  a usual rou te , and 
th a t th e y  were e n tit le d  to  adduce the  facts proved 
in  evidence in  support o f th e ir  con ten tion .

The law  upon the  m a tte r is, I  th in k , reasonably 
P lain, though  its  app lica tion  m ay fro m  t im e  to  
tim e  g ive rise to  d ifficu lties . I t  is the  d u ty  o f a 
ship, a t any ra te  when sailing upon an ocean 
voyage fro m  one p o rt to  another, to  take  th e  usual 
rou te  between those tw o  ports . I f  no evidence 
be given, th a t  rou te  is presumed to  be the  d irec t 
geographical rou te , b u t i t  m ay be m odified  in  m any

cases fo r  nav iga tiona l o r o ther reasons, and evidence 
m ay always be g iven to  show' w h a t the  usual 
rou te  is unless a specific rou te  be prescribed b y  the 
ch a rte r-p a rty  o r b i l l  o f lad ing. In  each case, 
therefore, when a ship is chartered to  sail o r when 
a parcel is shipped upon a lin e r sa iling  fro m  one 
p o rt to  another, i t  is necessary to  inqu ire  w h a t the 
usual rou te  is. In  some cases there  m ay be more 
th a n  one usual route . I t  w ou ld  be d iff ic u lt to  say 
th a t  a ship sa iling  fro m  New Zealand to  th is  
co u n try  had devia ted from  her course w hether she 
sailed b y  the  Suez Canal, the  Panam a Canal, round 
the  Cape o f Good Hope, or th rough  the S tra its  o f 
M agellan. Each w ould, I  th in k , be a usual route. 
S im ila r ly  the  exigencies o f bunkering  m ay require 
the vessel to  depart fro m  th e  d irec t rou te , or, a t 
any ra te , compel her to  touch  a t ports  a t w h ich, 
i f  she were proceeding under sail, i t  w ou ld  be u n 
necessary fo r  her to  call.

I t  is n o t the  geographical rou te  b u t the  usual 
rou te  w h ich  has to  be fo llow ed, though, in  m any 
cases, the  one m ay be the  same as the o ther. B u t 
the in q u iry  m ust always be, w h a t is the  usual 
rou te , and a rou te  m ay become a usual rou te  in  the 
case o f a p a rtic u la r line  though  th a t  line  is accus
tom ed to  fo llow  a course w h ich  is n o t th a t  adopted 
b y  th e  vessels belonging to  o ther lines or to  o ther 
ind iv idua ls . I t  is su ffic ient i f  there  is a well- 
know n practice  o f th a t  line  to  ca ll a t a p a rticu la r 
p o rt.

These princ ip les have been set o u t in  a t least 
tw o  cases, one o f w h ich  was decided in  y o u r L o rd - 
ships’ House ; the  f irs t is Evans v . Cunard Steam
ship Company Lim ited (sup.), and the  second 
Frenkel v . Mac Andrews and Co. Lim ited  (17 Asp. 
M ar. L aw  Cas. 58 2;  141 L .  T .  Rep. 3 3 ;  (1929) 
A . C. 545). Each case, i t  is tru e , was concerned 
w ith  a parcel o f goods shipped on board a line r, 
and to  th a t  e x te n t i t  m ay be said th a t  there  was a 
p a rtic u la r  ̂ defined rou te  or several defined routes 
know n to  be fo llow ed b y  th e  Vessels o f th a t  line. 
B u t I  do n o t th in k  th a t  the  decisions tu rn  solely 
upon th a t  fac t.

The observations o f L o rd  D uned in  and L o rd  
Sum ner in  Frenkel v . MacAndrews and Co. Lim ited  
(ubi sup.) are o f more general app lica tion . “  There 
m ay be.”  said L o rd  D uned in , ”  e ithe r a lte rn a tive  
routes or a custom ary rou te  w h ich  in  e ithe r case 
m ig h t displace the  geographical rou te .”  A nd  on 
th e  same page he quotes fro m  Evans v .  Cunard 
Steamship Company (ubi sup.) the  words o f W ills , J . 
“  The descrip tion  o f the  p a rtic u la r voyage agreed 
upon m ust lie  the  keyno te  to  w h ich  the  b i l l  o f 
lad ing  m ust conform . W h a t is m eant b y  ‘ the  
voyage fro m  B a r i to  L ive rp o o l ’ ? L o rd  H ersche ll 
says the  expression m ust he understood in  a 
business sense. In  Glynn v . Margetson and C o. 
(7 Asp M ar. L a w  Cas. 360 ; 69 L . T . Rep. 1 ; (1893) 
A . C. 351) there  was no evidence as there  is in  th is  
case th a t  the  o n ly  p rac ticab le  w ay to  get a cargo 
fro m  B a r i to  L ive rp o o l is b y  a more or less unce rta in  
rou te  v ia  the  A d r ia t ic  round b y  L e van tine  or B la ck  
Sea p o rts .”

The noble and learned L o rd  proceeds : “  T h a t 
case pu ts  an end to  the  idea o f the  geographical 
rou te  being th e  on ly  rou te . I t  le ts in  the  evidence 
o f w h a t the  rou te  under the  circumstances o f the 
ships rea lly  was.”

L o rd  Sumner says : “  Evidence was needed to  
p rove w h a t th a t  voyage was and th a t  evidence was 
tendered and was a d m itte d  w ith o u t ob jec tion. I ts  
effect was th a t  the  ship, hav ing  shipped the  o il a t 
Malaga, was to  proceed ‘ v ia  Levante  ’ ca lling  a t 
va rious po rts  as fa r  eastward and no rth -eastw ard
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as Palamos, and re tu rn in g  thence, ca lling  a t  o ther 
ports , u n t il,  hav ing  passed M alaga w ith o u t ca lling  
again, she proceeded ‘ d irec to  ’ fo r the  U n ite d  
K ingdom . N o  question arises here as to  the  
precise m eaning o f ‘ v ia  Levante  ’ o r as to  the  
ports  to  be called a t and the  order o f the  calls, 
w h ich  th a t  expression m ay connote. Th is  was 
shown to  be a usual com m ercia l rou te  fo r  the  
Cervantes to  fo llo w  under th e  circumstances and to  
be th e  rou te  w h ich  had been advertised fo r her 
fo r th is  voyage some tim e  beforehand, and i t  was 
one w h ich  I  th in k  was reasonable under the  c ircum 
stances. I  cannot see th a t  i t  is the  less a reasonable 
and com m ercia l rou te , though  th e  evidence referred 
on ly  to  the  ships o f the  respondents’ own line. 
T he ir p rom inen t pos ition  in  th is  trade , the  num ber 
o f ships th e y  run , and the  leng th  o f t im e  th a t  th is  
k in d  o f p ractice  has been fo llow ed b y  them  a ll go 
to  prove th is  conclusion. The evidence fu rth e r 
shows th a t  these facts were w e ll know n to  those 
o f his employees to  w hom  th e  p la in t if f  confided 
th is  p a rt o f his business, and th e  usual and reason
able com m ercia l character o f such a voyage was 
thereby s tron g ly  confirm ed since no ob jec tion  was 
ta ke n .”

I t  was said, however, on beha lf o f the  respondents 
th a t  th e  m a in  g round o f th e  decision in  Frenkel's 
case (sup.) was th a t  ne ither the  p o rt o f departure 
no r the  p o rt o f des tina tion  were set o u t in  the  b i l l  
o f lad ing, and th a t  fo r  th a t  reason on ly , evidence 
was adm issible to  ascertain the  po rts  o f departure  
and a rr iv a l and th e  course to  be fo llow ed between 
them .

The speeches in  yo u r Lordsh ips ’ House u n d ou b t
ed ly  to o k  the  omission in to  consideration in  
reaching the conclusion a t w h ich  th e y  a rrived , b u t 
I  do n o t read the  observations as confined to  th a t  
ground o r necessarily dependent upon i t .  I  th in k  
th a t  b o th  yo u r Lo rdsh ips ’ house and the  C ourt o f 
Appeal to o k  the  w ide r v iew  th a t  in  every case 
evidence is admissible to  show w h a t is the  usual 
or a usual rou te  and th a t  i f  the  evidence adduced is 
su ffic ient to  establish a practice  to  fo llo w  a p a rtic u 
la r rou te , proceeding b y  th a t  rou te  w ou ld  n o t be 
a dev ia tion.

Such a conclusion in  no w ay  weakens the 
a u th o r ity  o f o r con trad ic ts  the  p rinc ip les la id  
down in  Leduc v . Ward (sup.) and Glynn v. 
Margetson (ubi sup.). In  those cases the  question 
was no t w h a t was the  rou te  prescribed b y  the  b ill 
o f lad ing, w hether b y  custom  o r otherw ise, as th a t 
to  be fo llow ed, b u t w hether i t  was perm issible 
when once th a t  rou te  was ascertained to  devia te  
fro m  it .

In  the  present case no question o f dev ia tion  from  
the con trac tua l rou te  arises. I t  is conceded th a t  
i f  the  appellants were n o t e n tit le d  to  proceed to  
Constanza as p a rt o f th e ir  o rd in a ry  rou te  the 
dev ia tion  clause w il l  no t a va il them .

A n y  d o u b t w h ich  I  have fe lt  in  the  present case 
has n o t been as to  the  p rinc ip les  applicable b u t as 
to  w he ther the  evidence was su ffic ient to  establish 
the voyage v ia  Constanza as a usual rou te  fo r  the  
appellants ’ vessels fro m  B la ck  Sea po rts  to  Am erica 
and o ther po rts  to  be reached b y  ocean voyages. 
U pon consideration, however, I  th in k  there was 
enough to  enable th e  learned judge r ig h t ly  to  find  
th a t  a custom ary rou te  was fo llow ed, and I  see 
no necessity fo r  d iffe rin g  fro m  th e  v iew  expressed 
b y  h im  and b y  Greer, L .J .

B u t in  saying th is  I  m ust n o t be taken  to  desire 
in  any w ay to  weaken the  ob liga tion  o f a sh ip 
owner to  proceed b y  a usual course. The ob liga tion  
rem ains b u t, as was recognised in  Frenkel's case, 
evidence m ay always be adduced to  show w h a t the

usual course is. I t  is in  th is , I  th in k , th a t  the 
m a jo r ity  o f the  C ourt o f A ppeal have erred. In  
th e ir  v iew  evidence was n o t perm issible ; in  m y 
v iew  unless a specific rou te  is la id  down in  the 
ch a rte r-p a rty  or b i l l  o f lad ing  i t  is a lways perm issible 
and m ay be essential. N o  d o u b t prim a facie  the 
rou te  d irec t fro m  P o ti to  Sparrow ’s P o in t th rough  
Is ta n b u l w ou ld  be the  o rd in a ry  course, b u t I  th in k  
th a t  in  th is  case we have evidence su ffic ien t to  
show th a t  the  rou te  had been va ried  and th a t  the 
practice  o f proceeding to  Constanza to  bunker a fte r 
load ing had become a usual one. I t  is tru e  th a t  a 
considerable num ber o f vessels proceeding from  
B lack  Sea po rts  do n o t ca ll a t Constanza fo r 
bunkers, and th a t  i f  one is to  take  p a rticu la rs  o f 
P o ti and Novorossisk alone o n ly  about one-quarter 
o f the  ships proceeding on ocean voyages ca ll a t 
Constanza a fte r load ing. I t  is tru e  also th a t  the 
jo u rn e y  to  Constanza lengthens th e  voyage by  
some 200 m iles, and th a t  sh o rtly  a fte r the  accident 
to  the  Ind ian  City th e  cost o f o il a t Constanza 
increased and the  appellants the rea fte r have taken 
th e ir  bunkers from  A lg ie rs instead o f Constanza.

A l l  these are m atte rs  to  be considered, b u t a 
short usage, p a rt ic u la r ly  where the  o b ta in ing  o f 
bunkers is concerned, m ay s t i l l  be a su ffic ien t usage 
to  create a usual rou te .

I  do n o t fo r  m yse lf place m uch reliance upon the 
a rgum ent th a t  the  representa tive  o f the  respondents 
heard o f  and fo rw arded ins truc tions  as to  the 
in te n tio n  o f bunkering  a t Constanza. H e ne ither 
had pow er to  no r d id  he p u rp o r t to  v a ry  the 
prescribed rou te . Nevertheless i t  is, I  th in k ,  an 
element to  be considered, n o t as a lte rin g  the  con
tra c t  b u t as show ing th e  usual reasonable and 
com m ercia l character o f such a voyage.

In  com ing to  th is  conclusion I  f in d  m yse lf >n 
agreement w ith  G oddard, J . and Greer, L .J . and 
reach a conclusion w h ich  m ig h t have heen th a t  of 
Slesser, L .J . had he n o t th o u g h t no evidence as to 
the  rou te  to  be fo llow ed was adm issible. N o r do I  
f in d  m yse lf in  disagreement w ith  Clauson, L .J- 
when he says th a t  a ship sa iling  fro m  P o ti to  
Is ta n b u l w ou ld  n o t pursue a  usua l course i f  she 
proceeded v ia  Constanza. I t  m ig h t be d if f ic u lt  to  
prove th a t  such a voyage was o the r th a n  a devia 
t io n . B u t the  tra n s it  w ith  w h ich  we are concerned 
is one n o t to  Is ta n b u l b u t  to  Sparrow ’s P o in t and 
fo r  such a voyage th e  increase in  distance m ay he 
o f l i t t le  o r no im portance.

I t  is n o t necessary to  prove a custom  in  the 
s tr ic t  sense and the  evidence g iven is, as I  th in k , 
admissible and su ffic ien t to  establish the  voyage 
v ia  Constanza as a usual route .

I  w ou ld  a llow  th e  appeal and restore the  ju d g 
m ent o f the  learned judge.

Appeal allowed.

Solic ito rs fo r the  appellants, Botterell and Roche-

S olic ito rs fo r  th e  respondents, Thomas Coopet 
and Co.
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j§tt$r*nw Court of |ubicature.
HIGH COURT OF JUSTICE..

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

M a y  23 and  24, and J u ly  5, 6, and  7 , 1939.

(B e fo re  L a n g t o n , J .  ass is ted  b y  E ld e r  
B re th re n  o f  T r in i t y  H o u se .)

The Polo, (a)
C ollis ion  in  Bosporus— Rule that vessels

proceeding up  towards B lack Sea must, 
“  i f  i t  is  possible and can be done w ithou t 
danger ” , fo llo w  le ft side o f m id-channel, 
w h ils t those coming down fro m  B lack Sea must 
navigate close to A n a to lia n  coast— Up-going  
vessel keeping close in  to European shore 
—  D ow n - coming vessel d r if t in g  over 
towards European shore— Starboard and hard- 
a-starboard wheel action by up-going vessel—  
P o rtin g  by down-coming vessel— Im pac t at 
right-angle in  about centre o f channel— Look
out— Persistence in  wrong wheel action—  
F a ilu re  to stop or reverse— Both vessels equally 
to blame— T u rk is h  M in is te r ia l Decree o f the 
27th December, 1934, art. 2.

T h is  was an action brought by the owners o f the 
Greek steamship C. against the owners o f the 
B r it is h  steamship P . fo r  damages in  respect o f 
a co llis ion which occurred between the C. and  
the P . in  the Bosporus about five  cables to the 
northw ard o f R u m ili P o in t and in  about m id 
channel on the n igh t o f the 14 th November, 
1938, in  weather which was agreed to have been 
fin e  and clear. Each vessel a ttribu ted the 
co llis ion  and damage to the sole negligence o f 
the other. The p la in t if fs ' case was that shortly  
before 9 p.m . on the 14 t/i November, 1938, the 
C., w hile on a voyage fro m  B ra ila  to the U n ited  
K ingdom , was in  the Bosporus, coming down 
w ith  the southerly current which was between 
one and two knots' force. I n  accordance w ith  
local rules, the C. was keeping to the eastward 
o f m id-channel, and w ith  engines w ork ing at 
half-speed ahead was m aking about five-and-a- 
h a lf knots through the water. She was exh ib it
in g  the regulation lights, in c lu d in g  the optional 
add itiona l masthead ligh t, and these were 
bu rn ing  brigh tly . A  good look-out was being 
kept on board her. I n  these circumstances those 
on board the C. observed d is tant about one m ile, 
and bearing about ha lf-a -po in t on the C .’ s 
starboard bow, masthead lights and both side 
lights o f a vessel which proved to be the P ., and  
which was then round ing  R u m ili P o in t. The 
C. sounded a s igna l o f two short blasts, and her 
wheel was ported a little . The P . sounded one 
short blast in  rep ly, and the C. then repeated 
the s igna l o f two short blasts and p u t her wheel

hard-a-port. A nother short blast was heard 
fro m  the P .,  whereupon the C. again blew two 
short blasts, keeping her wheel hard-a-port. 
Im m ediate ly  afterwards the engines o f the C. 
were stopped and then p u t f u l l  astern, and  
three short blasts were sounded on the C .’ s 
whistle, but the P . continued to come on at 
speed, a lte ring course to starboard, and w ith  
her stem struck the starboard bow and anchor 
o f the C ., causing damage to the C. and fo rc in g  
her round  so that she came close to the shore and  
touched the bottom. A s  the P . approached the 
C. her green ligh t shut in .  The defendants' 
case, on the other hand, ivas that at about 
8.56 p.m . on the day in  question the P ., which  
was on a voyage fro m  H u ll  to B lack Sea ports, 
was going u p  the Bosporus navigating against 
the current, the force o f which they p u t at five  
knots. The P . was keeping to the European  
side o f the channel, not steering a compass 
course but heading about N . She was m aking  
about n ine  knots through the water and exh ib it
in g  the regulation masthead (two), side and  
stern lights, a ll o f which were bu rn ing  brigh tly. 
A  good look-out was being kept on board the P . 
I n  these circumstances the masthead and red 
lights o f a vessel which proved to be the C. were 
observed by those on board the P . d istant a 
litt le  over a m ile  and bearing about one p o in t  
on the P . ’ s starboard bow. W h ils t the P . kept 
her course and speed, the C. was seen to cross 
on to the p o rt bow o f the P ., and to be approach
in g  w ith  her red lig h t s t i l l  open. As, however, 
the C. d id  not cross on to her po rt side o f the 
channel, the P ., being unable on account o f 
the p ro x im ity  o f the European shore to po rt 
her wheel, starboarded her wheel and blew a 
signa l o f one short blast on her whistle, to which  
shortly afterwards the C. rep lied  w ith  two short 
blasts. To th is  the P . rep lied  w ith  another 
signa l o f one short blast. Upon the C. again  
blowing two short blasts, the 'P . rep lied w ith  
one short blast and p u t her wheel hard-a- 
starboard. About the same tim e the C .’ s red 
lig h t shut in  and her green opened, whereupon 
the P . im m ediate ly p u t her engines fu ll-speed  
astern and sounded a s igna l o f three short 
blasts, which s igna l was shortly afterwards 
repeated, but the C. came on and, sw ing ing to 
po rt, struck the po rt bow o f the P ., doing 
damage. The p la in t if fs  blamed the P . fo r  
fa i l in g  to com ply w ith  arts. 23, 27 and  29 
o f the Regulations fo r  Preventing Collis ions at 
Sea and w ith  Caution N o. 3 on A d m ira lty  
Chart N o . 1198. The defendants alleged the 
fa ilu re  on the p a rt o f the C. to observe the same 
articles o f the C o llis ion  Regulations, and, in  
add ition , a rt. 2 o f the M in is te r ia l Decree o f the 
27 th September, 1934, re la ting  to the P o rt o f 
Is tam bu l.

H e ld, (1 ) that the C. was to blame fo r  navigating  
on her wrong side o f the channel, thus p lac ing  
the P . in  an embarrassing p red icam ent; the 
C. was also to blame fo r  a bad look-out. (2 ) 
That the P . was also to blame, fo r  having  
continued her starboard-wheel action and fo r  
not tak ing  o ff her way in  the face o f the clearly(«) Reported by  J. A. Petrie , Esq., Barrister-at-law .
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m anifested in ten tion  o f the C. to correct her 
in i t ia l  fa u lt  and to get hack to her proper side 
o f the channel as la id  down by the local rule. 
H is  Lo rdsh ip  held both vessels equally to blame.

D a m a g e s  b y  Co l l is io n .
The p la in tiffs  were th e  Kassos Steam N av iga tion  

Company, L im ite d , owners o f the  steamship 
Chelatros (3489 tons gross), be longing to  the  p o rt o f 
S yria , Greece. The defendants were E lle rm an ’s 
W ilson  L in e , L im ite d , owners o f the  steamship 
Polo (1950 tons gross). The Chelatros was on a 
voyage fro m  B ra ila  to  the  U n ite d  K ingdom , laden 
w ith  a cargo o f w heat ; the  Polo, on a voyage from  
H u ll to  B la ck  Sea ports, p a r t ly  laden w ith  a general 
cargo. The co llis ion occurred in  the  Bosporus in  
a pos ition  between K h a n lije h  P o in t to  the  n o rth 
w ard  and R u m ili P o in t to  the  sou thw ard  and, as 
the  learned judge found , i f  n o t a c tu a lly  in  m id 
channel, ce rta in ly  n o t to  th e  w estw ard o f i t .  The 
cu rre n t in  th is  reach o f th e  Bosporus runs sub
s ta n tia lly  in  a sou the rly  d irec tion  fro m  the n o rth , 
the w a te r fro m  the  B la ck  Sea being a lm ost con
tin u o u s ly  h igher th a n  the  w a te r below in - th e  Sea 
o f M arm ora, b u t  a t tim es th is  cu rre n t is affected in  
ce rta in  pa rts  b y  cross currents, thus im posing upon 
naviga to rs, especially i f  n o t acquainted w ith  these 
waters, a special d u ty  o f care. I t  was a d m itte d  in  
evidence th a t  w h ils t th e  M aster o f th e  Polo knew  
the  Bosporus v e ry  w e ll, the  M aster o f the  Chelatros 
had n o t p rev ious ly  navigated a vessel th ro u g h  i t .

In  argum ent, i t  was contended on beha lf o f the  
p la in tiffs  th a t  th e  fa c t th a t  the  Chelatros, when 
com ing down the  Bosporus, had crossed over to  
the w estw ard was n o t the  cause o f th e  co llis ion ; 
th a t  th e  pos ition  was s im ila r to  th a t  fo r  w h ich  the  
P o rt o f London R iv e r B y-law s p rov ided  in  regard 
to  nav iga tion  in  th e  Thames ; th a t  th e  cause Oi the 
co llis ion was the  fa ilu re  o f those on board  the  Polo 
to  make allowances fo r the  Chelatros's w este rly  m ove
m ent and th a t  she should, as was requ ired  in  the 
Thames, have g iven w ay to  the  Polo w h ich  was 
com ing round  a sharp bend (K h a n lije h  P o in t) 
and nav iga ting  w ith  th e  curren t. The Polo on 
becoming aware th a t  the  Chelatros was com ing over 
to  th e  w estw ard, should have reversed her engines 
instead o f sta rboard ing  and con tinu ing  to  s ta r
board, as she had done. F o r the  defendants, i t  was 
alleged th a t  the  bad loo k -o u t ke p t on board the  
Chelatros was the  cause o f her n o t hav ing  k e p t to  
the  eastern bank. The M aster had chosen to  a tte m p t 
to  get back to  his p roper side a t a tim e  when i t  was 
n o t safe fo r  h im  to  do so. The M aster o f th e  Polo 
had the reby  been placed in  a pos ition  o f grave 
danger and the  c o u rt should make every allowance 
fo r h im  on th a t  score. H a v in g  regard to  th e  fa c t 
th a t  th e  cu rren t above R u m ili P o in t set tow ards 
the  w estern shore, i t  w ou ld  have been unsafe fo r  the 
Polo to  have stopped her engines, as she w ou ld  have 
g o t o u t o f con tro l.

Gordon W illmer, K .C . and J . V. Naisby, fo r the  
p la in tiffs .

K . S. Carpmael, K .C . and E. W. Brightman, fo r 
the defendants.

Langton, J.— T his  is an in te resting  and fa r fro m  
simple case, and m y  f irs t  d u ty  is to  express the 
g ra titu d e  I  feel tow ards counsel, who have given 
me grea t assistance, and tow ards m y  assessors, who 
have been equally  he lp fu l.

The collis ion fro m  w h ich  the  lit ig a tio n  arises to o k  
place between a Greek vessel, the  Chelatros, and a 
B r it is h  vessel, th e  Polo. The co llis ion  to o k  place on 
th e  14th N ovem ber, 1938, a t abou t 9 p.m . in  the

Bosporus. A  good deal tu rn s  on th e  place o f 
co llis ion, and i t  is one o f th e  factors to  w h ich  I  have 
had to  address m y  m ind. B ro a d ly  speaking, the 
circumstances were these : the  Chelatros, a vessel 
o f 3489 tons gross, and 360ft. in  leng th, was com ing 
down th e  Bosporus, on a voyage fro m  B ra ila  to  
the U n ite d  K ingdom , and the Polo, a sm aller vessel 
o f 1950 tons gross and 300ft. in  leng th, was going 
up the  Bosporus, p a r t ly  loaded w ith  a general 
cargo. The d raugh t o f th e  Polo was 10 ft. fo rw ard  
and 14 ft. l in .  a ft. The n ig h t was fine and clear, and 
there  was a m oderate no rth -easte rly  breeze. There 
was no th ing  in  the  cond ition  o f w in d  o r weather 
to  make th e  nav iga tion  specia lly d iff ic u lt. As to  the 
tide , on the o ther hand, there  is a cu rren t in  the 
Bosporus a t the  p a rt a t w h ich  th is  co llis ion hap
pened w h ich  is o f exceptional force. The actua l 
place o f co llis ion was above where the  D e v il’s 
C urren t is m arked on the  ch a rt as being in  th e  fu ll 
s treng th  o f its  operation. B u t I  th in k  nobody denied 
th a t in  the  reach where th is  co llis ion happened, 
between K h a n lije h  P o in t to  the  no rth w a rd  and 
R u m ili P o in t to  the  southw ard, the  cu rren t runs, 
rough ly  speaking, in  a sou the rly  d irec tion  fro m  the 
n o rth , the  w a te r fro m  th e  B lack  Sea being a lm ost 
con tinuously h igher th a n  the w a te r below in  the 
Sea o f M arm ora. I t  is abou t th is  p o in t, ju s t below 
R u m ili P o in t, th a t the  cu rren t a tta ins  its  m ax im um  
force. The cu rre n t is affected a t tim es, and in  parts, 
b y  cross currents, and I  am  n o t p re tend ing to  find, 
as a fac t, th a t  there  is a true  run  o f cu rren t r ig h t 
down the  reach. Indeed, the arrows on the  cha rt 
ind ica te , and the  E ld e r B re th ren  te ll me, th a t  i t  
does n o t ru n  abso lu te ly  true  up and down. So 
d iff ic u lt is nav iga tion  in  th is  p a rt th a t  i t  is subject 
to  a local ru le , a ru le  issued fro m  Is ta m b u l, as I  
understand— C onstantinople. The passing rule,
the nav iga tion  ru le , in  the  Bosporus is th is  :

“  A ll  ships going o u t o f the  Bosporus tow ards 
the B lack  Sea m ust, i f  i t  is possible, and can be 
done w ith o u t danger, navigate b y  fo llow ing  the 
le ft  side o f th e  centre line  o f the  Bosporus (— th a t is 
to  say, the  European shore— ) and a ll ships w hich 
enter the Bosporus com ing fro m  the  B lack  Sea m ust 
navigate close to  th e  A n a to lia n  coast w ith  the  centre 
line  o f the  Bosporus on th e ir  s ta rboard  side.”  

N ow , i t  w il l  be seen a t once th a t  th a t  is the 
converse o f the  na rrow  channel ru le  in  the  Sea 
Rules, and vessels th a t  fo llo w  th a t  ru le  going up 
and keeping to  th e ir  own p o rt side w il l  pass star
board  to  s tarboard in  lieu  o f keeping each to  th e ir 
own starboard side o f the  channel and passing po rt 
to  p o rt as is ordained b y  A r t .  25. I t  is to  be observed 
th a t  the  words, “  i f  i t  is possible and can be done 
w ith o u t danger ”  are de fin ite  in  th a t  ru le , and 
correspond to  the  words in  A r t .  25, “  when i t  Is 
safe and p racticab le .”  The w id th  o f the  Bosporus, 
a t th e  m a te ria l po in ts  here, varies, b u t  can be taken 
— again speaking b road ly— as som ething about four 
cables, and no one in  th is  case has d ispu ted  th a t  i t  
w ou ld  have been pe rfe c tly  safe, and perfec tly  
practicab le , fo r e ithe r o f these vessels to  have 
obeyed A r t .  2 o f th e  M in is te ria l Decree o f th e  27 th  
December, 1934, and have ke p t to  th e  side ordained 
b y  th a t  A rtic le . T h a t is to  say, i t  was fo r th e  Pol° 
com ing up to  keep along the  European shore, and 
i t  was fo r  the  Chelatros com ing down to  keep along 
the  A s ia tic  side. In  these circumstances, i t  is not 
surpris ing th a t  each ship in  th e ir  pleaded cases 
claim s to  have been acting  accord ingly.

The Chelatros c la im s th a t  she rounded K han lije h  
P o in t and ke p t along round  th e  A s ia tic  shore, aim  
the  Polo c la im s in  like  w ay th a t she rounded R um » 
P o in t a t  a distance o f a cable and ke p t along t»  
European shore. The Chelatros's ease is th a t  sh 
kep t her course on the  A s ia tic  side and found hersei
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green to  green w ith  the  Polo ; th a t  she, the  Chelatros, 
g o t fu rth e r up p o rtin g  and b low ing  a signal o f tw o  
blasts, b u t th a t  the  Polo, fo r  some reason, n o t on ly  
unexplained b y  the  Chelatros, b u t qu ite  inexplicable, 
starboarded her he lm  and th rew  herself across the 
course o f the  Chelatros. The Chelatros then  con
tin u e d  to  g ive signals in d ica tin g  th a t  she was 
po rtin g , and po rted  her he lm  s t i l l  fu rth e r, f in a lly  
w ent ha rd -a -po rt, and found  herself in  collis ion. 
H e r pleaded place o f  co llis ion is “  in  th e  Bosporus 
about m idw ay between K h a n lije h  L ig h t  and R u m ili 
P o in t, and w e ll over to  the east side.”  T h a t was 
th e  case th a t  the  Chelatros b rough t in to  court.

The case, on th e  o the r side, o f  th e  Polo, was th a t  
the  Polo, hav ing  passed close— in  evidence p u t a t 
a cable— to  R u m ili P o in t, k e p t upon the  European 
shore, and observed the  Chelatros, hav ing  rounded 
K h a n lije h  P o in t L ig h t,  d r if t in g  over on to  the 
European side u n t i l  she became fine on the  p o rt 
bow o f  th e  Polo, showing red to  red. The evidence 
has been th a t  th e  Chelatros go t a p o in t on the  p o rt 
bow o f  th e  Polo showing red to  red. W hen the 
vessels approached in  th is  w ay, the  m aster o f  the 
Polo, who was assisted b y  a p ilo t,  o f  w hom  I  w i l l  
say som ething in  a m om ent, seems to  have de ter
m ined th a t  he was in  a d if f ic u lty  in  the  sense th a t  
th e  Chelatros was on th e  w rong side and inshore o f 
h im , and th a t  he had b e tte r break the  loca l ru le  
and starboard and a tte m p t to  pass the  Chelatros 
p o rt to  p o rt. H e says th a t  he gave no few er than  
three s tarboard he lm  signals, and a lthough  a t  f irs t 
he starboarded and steadied, and then  starboarded 
a l i t t le  more, he d id , in  th e  end, p u t  the  he lm  hard- 
a-starboard, and go t in to  co llis ion w ith  th e  Chelatros.

I t  has to  be observed here th a t  I  have had no th ing  
a t  a ll in  the  w ay o f  a s ta tem ent b y , and no explana
tio n  o f  the  absence o f, th e  p ilo t  o f  th e  Polo. The 
parties here have n o t been slow in  ob ta in ing  a ll  the  
loca l evidence th e y  cou ld  get. B y  agreement the 
depositions o f  five  fishermen have been p u t before 
me on b e h a lf o f  the  Chelatros, and th e  deposition o f 
an e x -p ilo t, and ano ther fisherm an, on b e h a lf o f 
th e  Polo. There m ay be, as M r. W illm e r fa ir ly  
a d m itte d , a g rea t num ber o f  reasons w h y  th e  p ilo t  
o f  th e  Polo is n o t here, and there  m ay be even more 
reasons w h y  no statem ents have ap p a re n tly  been 
taken  fro m  h im  and no a tte m p t made, b y  agree
m ent, to  ge t a s ta tem ent o r deposition fro m  h im . 
The fa c t rem ains th a t  h is p ilo t,  who, the  m aster 
says, was in  charge o f  th e  nav iga tion , is n o t here.

N ow , addressing m y  m in d  to  th e  tw o  cases th a t  
I  have g iven in  broad ou tline , I  should say some
th in g  f irs t  abou t the  c re d ib il ity  o f  th e  witnesses. 
O f th e  witnesses fro m  the  Greek ship I  can o n ly  say 
th is , th a t,  a t  th e  tim e  th e y  gave th e ir  evidence, 
th e y  d id  n o t im press me as being ve ry  care fu l o r 
responsible observers, o r people who were m aking  
any determ ined e ffo rt to  te l l  me n o th ing  b u t the  
t ru th .  A nd  when I  a tte m p t to  evaluate t f ie ir  
evidence in  comparison w ith  th e  o the r side, I  am  
satisfied th a t  the  ea rly  p a rt o f  th e ir  s to ry  is com 
p le te ly  false. I  do n o t th in k  i t  is tru e  fo r  a m om ent 
th a t  th e y  ever g o t green to  green w ith  the  up-going 
Polo, and I  am  pe rfe c tly  satisfied th a t  th e  m aster 
and th e  p ilo t  o f  the  Polo were n o t people g u ilty  o f 
such an immense piece o f  fo lly  as to  desire to  charge 
across th e  course o f  a dow n-com ing vessel w h ich  
was com ing down peacefu lly on her own side o f  the 
channel, w h ile  hav ing  a ll th e  room  th e y  could 
possib ly desire to  go up on th e ir  own side. I  d is
believe e n tire ly  a l l  the  ea rly  p a rt o f  the  s to ry  o f  the 
Chelatros.

As regards the  Polo, I  w ish I  cou ld  say th a t  I  am 
in  a pos ition  to  accept th e ir  s to ry  in  fu l l .  I  am  
a fra id  th a t  th e ir  account o f  th e ir  own manoeuvres 
has been ve ry  m uch added to , o r devia ted  from , b y
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themselves. T he y  were unham pered b y  any 
deta iled  account o f  a contemporaneous character 
in  th e ir  log, and there  have been various versions 
p u t  fo rw a rd  b y  th e  m aster, C apta in  H a ll,  versions 
on paper w h ich  have been read to  me in  the  shape 
o f  le tte rs , protests, and so on. H a v in g  seen 
C apta in  H a ll,  and heard h im  cross-examined a t 
g rea t length, he d id  n o t, I  am  a fra id , emerge b y  
any means scatheless. H e  seemed to  be ve ry  
d iscontented— a feeling w ith  w h ich  one m ay 
perhaps sym path ise— a t fin d in g  h im se lf in  co u rt a t 
a ll, and he seemed to  resent exceedingly th e  process 
o f  cross-exam ination, w h ich  was conducted w ith  
perfec t good tem per and patience b y  counsel cross- 
exam in ing  h im . B u t i t  was w ith  ve ry  great 
d iff ic u lty  th a t  one could get C apta in  H a ll to  address 
h is m in d  to  any question and g ive to  i t  any clear 
and de fin ite  answer. I  m ake the  allowance th a t  
he is n o t a young m an and th a t  the  ordeal o f cross- 
exam ina tion  in  th is  co u rt is a considerable one, b u t 
I  cannot say th a t  I  accept C apta in  H a ll ’s version.

I  th in k  as to  th e  early  p a rt th a t  there  is no 
d if f ic u lty  a t a ll in  accepting i t ,  and up to  th e  p o in t 
when he to o k  action  fo r th e  approaching Chelatros 
I  am w illin g  to  a c t upon th e  m ain  features o f  his 
account. I  th in k  there  is every reason to  do so 
fro m  w h a t I  m ay ca ll the  in te rn a l evidence in  the  
case. C apta in  H a ll is an experienced seaman who 
knows th is  lo c a lity  exceedingly w ell. H e  knows 
the  n a v ig a tion  o f  th e  Bosporus, and he knows 
every p o in t in  th e  Bosporus, and i t  w ou ld  take  
somebody a g rea t deal b e tte r th a n  Capta in 
Sgourdeos o f  th e  Chelatros to  make me believe 
th a t  Capta in H a ll,  being on his own r ig h t  side, 
w en t aw ay from  th a t  r ig h t  side to  th e  A s ia tic  shore 
fo r  th e  pleasure o f  having  a co llis ion. I  do no t 
th in k  th a t  th a t  is a sane s to ry . W h a t th e  capta in  
d id  do a t  th e  p o in t when he, o r h is p ilo t,  o r b o th  
together, to o k  action , was th is  : I  th in k  he observed 
th e  Chelatros com ing down, and d r i f t in g  over to  the  
European side. I t  is, perhaps, w o rth y  o f rem ark in  
passing th a t  th e  Chelatros, fo r  some reason unex
p la ined , was proceeding a t  half-speed. I  was 
advised b y  th e  E ld e r B re th ren  th a t  a lthough  there 
is no th ing  w rong in  com ing down a t h a lf  speed, y e t 
a vessel is less able to  be k e p t in  perfec t co n tro l in  
th is  tid e w a y  a t h a lf  speed th a n  a t  fu l l  speed, and 
there  is no loca l regu la tion  w h ich  w ou ld  preclude 
her fro m  going a t  fu l l  speed. Be th a t  as i t  m ay, 
I  f in d  as a fa c t th a t  Capta in  H a ll,  and the  people 
on th e  Polo, saw the  Chelatros com ing down and 
com ing over th e  m idd le  line  tow ards th e  European 
side. I  do n o t th in k  i t  is necessary to  believe- 
I  am  n o t sure th a t  i t  is cla im ed— th a t  th e y  go t ve ry  
close to  the  European shore, b u t th e y  were over the  
m idd le  line , and in  such a w ay as to  show th e ir  red 
lig h t  fine  on the  p o r t  bow o f  the  Polo.

A t  th is  stage i t  w i l l  perhaps be r ig h t  to  deal w ith  
th e  place o f co llis ion. There is a certa in  am ount o f 
d iscrepancy, regard ing n o rth  and south, as to  where 
th is  co llis ion happened, b u t  on th e  v ie w  I  have 
form ed i t  happened about five  cables to  th e  n o rth 
w ard , and s lig h tly  to  th e  eastward, o f  R u m ili P o in t. 
The  pos ition  ind ica ted  b y  the  m aster o f  th e  Polo 
w ou ld  be o n ly  fo u r cables ; th e  pos ition  ind ica ted  
and m arked  on m y  ch a rt b y  the  m aster o f  the  
Chelatros is some seven cables ; I  f in d  as a fa c t th a t  
i t  was a bou t five  cables.

M uch m ore im p o rta n t is th e  pos ition  as regards 
m id-channel. I  do n o t know  w h a t C apta in  H a ll 
m ay have said in  Is ta m b u l, and i t  w ou ld  n o t, pe r
haps, be e ithe r fa ir , o r r ig h t, to  p u t  against h im  
a s ta tem ent w h ich  was o n ly  hearsay in  th e  m ou th  
o f  his agent. B u t in  cross-exam ination there  is 
no d o u b t th a t  he agreed— and indeed th e  whole 
evidence in  th e  case po in ts  unm is ta ka b ly  to  i t —

T T
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th a t  the  co llis ion  cannot have taken  place, on the 
helm  action  o f b o th  sides, a n y th in g  to  th e  westward 
o r on th e  European side o f m id-channel. The Polo 
had been going up a cable fro m  th e  European shore. 
On her own show ing she w en t o ff fo u r po in ts—  
I  th in k  a l i t t le  m ore— under s tarboard helm , and in  
the tim e  i t  w ou ld  take  her to  do th a t  she cou ld  n o t 
have g o t to  th e  place o f  co llis ion— to  any place o f 
co llis ion  th a t  w ou ld  be to  the  w estw ard o f m id 
channel. S im ila r ly , i f  one takes i t  from  the  side o f 
the  Chelatros, th e  whole gravam en o f th e  Polo’s 
com p la in t against th e  Chelatros is th a t  she go t on 
to  th e  European side and showed her red lig h t  to  the  
red o f th e  Polo. She came back, and came back 
ve ry  considerably, under p o rt he lm . She m ust, 
therefore, be no th ing  to  th e  w estw ard o f th e  m idd le  
line— w hether i t  was a l i t t le  o r ra th e r m ore than  
a l i t t le  on th e  A s ia tic  side I  am no t s topp ing  to  find , 
b u t i t  was n o t to  th e  w estw ard o f the  m idd le  line-

The angle o f  th e  b low , again, has been a m a tte r  
o f  m uch d ispu te  and has ranged, I  th in k ,  fro m  an 
estim ate  b y  th e  second o r th ird  officer on the 
Chelatros o f  s ix  po in ts  leading a f t  to  fo u r po in ts  
leading fo rw a rd . In  m y  v iew  the  angle th a t  is 
established is th e  angle spoken to  b y  the  on ly  
surveyor called on e ithe r side, M r. Ross. I  th in k  
M r. Ross’s d iagram  N o . 1, g iv in g  fo u r positions o f 
the  vessels in  co llis ion, is as near accurate as an y 
th in g  is a t a ll l ik e ly  to  be. T h a t gives th e  in it ia l 
angle between th e  vessels as 89 degrees, and I  
th in k  his reasoning was convinc ing  as show ing th a t  
the  progress o f  th e  tw o  vessels a fte r  the  collis ion 
was ve ry  m uch as dep icted b y  h is d raw ing . I  
see no th ing  in  the  photographs, o r in  th e  evidence, 
th a t  w ou ld  displace M r. Ross’s ve ry  clear evidence 
on th is  subject.

W e have, then, a pos ition  in  w h ich  tw o  vessels 
who were proceeding on opposite courses have 
come in to  co llis ion a t, p ra c tic a lly  speaking, a r ig h t 
angle. M uch con troversy has taken  place in  th is  
case as to  who w h is tled  f irs t, b u t  w h a t impresses 
me m ost in  the  m a tte r  is th a t  b o th  vessels w h is tled  
three tim es as th e ir  helm  signal. I  do n o t th in k  
th a t  i t  is a m a tte r  o f  p rim e  im portance  in  th is  case 
to  determ ine w h ich  vessel w h is tled  f irs t.

M r. Carpmael, I  th in k , w ith  good reason, a ttacked  
the  look-ou t o f  th e  Chelatros. H e said th a t  th a t  
vessel was allowed, neg ligently , to  get on th e  w rong 
side o f  the  channel, and I  am  prepared to  fin d  as a 
fa c t th a t  th e  Chelatros d id  get neg ligen tly  on to  the  
w rong side o f  th e  channel in  disobedience to  a rt. 2 
th a t  I  have read. H e  added too  th a t  she had a 
bad look -o u t. I  am  prepared to  fin d  also, as a fa c t, 
th a t  she had a bad look -o u t, strengthened as I  
am in  th a t  b y  th e  fa c t th a t  i t  was her case fro m  the  
s ta rt, and i t  was the  case o f  her officer in  evidence, 
th a t  th e  m om ent she saw th e  up-com ing Polo 
she to o k  action . I f ,  as was said, she had been over 
on th e  A s ia tic  side and saw, as she says she d id , the  
Polo on th e  European side, again i t  is dem onstrable 
th a t  she w o u ld  n o t have taken  action , she cou ld  n o t 
have w anted to  take  action . W h a t she d id  was 
to  take  action  as soon as she saw th e  Polo, because 
she, ju s t  as th e  Polo d id , recognised th a t  the  tw o  
vessels were q u ite  uncom fo rta b ly  close.

The Chelatros was a loaded vessel com ing down 
w ith  th e  t id e  ; th e  Polo was a p a r t ly  laden, sm aller 
vessel com ing up aga inst th e  tid e . I  have asked the  
E ld e r B re th ren  w h a t were the  p roba b ilitie s , on the  
assum ption th a t  the  tw o  vessels acted p ra c tica lly  
together, and th e y  te ll me th a t  i f  th e y  had acted 
together th e  sm aller and lig h te r  vessel nav iga ting  
against th e  t id e  w ou ld  go o ff m ore q u ic k ly  than  
th e  dow n-com ing heavier vessel. T he y  w arn  me to  
make allowance fo r th e  fa c t th a t  one vessel m ay be 
handier on her helm  th a n  the  o ther. Therefore, i t

w ou ld  be unw ise to  im agine th a t  the  Polo neces
sa rily  w e n t o ff a g rea t deal qu icke r th a n  the  
Chelatros. In  m ak ing  th a t  allowance, th e y  th in k  i t  
is n o t unreasonable, and I  f in d  as a fa c t, th a t  these 
tw o  vessels, ac ting  as I ,  again, am  ce rta in  th e y  
d id , p ra c tic a lly  a t  th e  same tim e , w e n t o ff to  
make th is  r ig h t  angle o f  90 degrees b y  an action  o f 
some 50 degrees on th e  p a r t  o f  th e  Polo and 40 
degrees on th e  p a r t  o f  the  Chelatros.

W ith  th a t  in  one’s m ind , I  am  able to  reconstruct 
a good deal o f  w h a t happened. Each side, as I  say, 
claim s th a t  th e y  b lew  firs t. M r. Carpmael cla im s 
th a t  i t  was h is s ignal th a t  woke up  the  Chelatros. 
I  am  n o t prepared to  fin d  th a t  as a fa c t a t  a ll. I  
th in k  th a t  these vessels had, b y  th a t  tim e , got 
w ith in  a distance o f  under ha lf-a -m ile  fro m  one 
another. A ga in , I  am n o t prepared to  fin d  as a 
fa c t w h a t th e  exact d istance m ay have been. I t  
was som ething less th a n  ha lf-a -m ile  ; i t  m us t have 
been m ore th a n  a qu a rte r o f a m ile  fo r them  to  have 
been able to  achieve th e  am oun t o f  he lm  a lte ra tio n  
w h ich  th e y  u ndoub ted ly  effected.

S ta rtin g , then , fro m  a pos ition  o f  som ething 
between a q u a rte r and h a lf  a m ile , I  have had to  
w o rk  o u t w h a t th e ir  respective speeds were, and the 
tim e  a t  th e ir  disposal. One cannot p re tend  to  any 
exactitude . The Chelatros was com ing down a t, 
she says, half-speed, w h ich  I  f in d  as s ix  knots. 
The Polo was going up a t  w h a t she says was less 
than  her com plete fu l l  speed— som ething less than  
ten  kno ts . I  th in k  i t  was c e rta in ly  n o t less than  
n ine-and-a-ha lf, fro m  a ll th e  ind ica tions  I  have o f 
her passing th e  p o in ts  below. M r. Ross te lls  me 
th a t  th e  speeds a t  th e  tim e  o f  th e  co llis ion  were 
five  to  s ix  kno ts on th e  Chelatros and e ig h t to  nine 
on th e  Polo. M r. Ross again ve ry  fa ir ly  said th a t  
he was q u ite  unable to  q u a n tify  th e  speeds exac tly , 
b u t he po in ted  to  a ve ry  considerable la te ra l d is 
placem ent o f  th e  Chelatros. H e  said : “  I  th in k  the  
up-com ing Polo m us t have had ve ry  considerable 
speed in  o rde r to  do damage o f  th a t  character.”

The witnesses— C apta in  H a ll especially— fo r the  
Polo c la im ed th a t  th e y  p u t th e ir  engines fu l l  speed 
astern fo r  a period o f  some tw o  m inutes before the  
collis ion, and th e  engineer was called to  v e r ify  th a t  
s ta tem en t. I  am  so rry  t o  say th e  engineer made a 
poor im pression on me, and on M r. Ross’s evidence 
also i t  is q u ite  palpable th a t  th e y  never d id  do 
a n y th in g  o f  the  k in d . T hey m ay have g o t th e ir  
engines astern fo r  a pe riod  o f  a bou t 20 seconds. 
I  should th in k  th a t  th a t  is th e  m ax im um  w h ich  the 
Polo go t he r engines astern before th e  collis ion 
happened. So th a t  I  have va luab le  ind ica tions as 
to  th e  k in d  o f  t im e  a t  w h ich  th e  vessels acted. I  
have asked th e  E ld e r B re th ren  how long, in  th e ir  
estim a tion , i t  w ou ld  ta ke  fo r  these tw o  vessels, 
w ith  p ra c tic a lly  unreduced speed u n t i l  the  ve ry  last 
few seconds before th e  co llis ion , to  make the  a lte ra 
t io n  to  th e ir  respective angles, and th e y  te l l  me i t  
w ou ld  take  less th a n  tw o  m inutes, b u t considerably 
more th a n  one m inu te . The t im e  a t  w h ich  I  find  
these tw o  vessels began to  a c t was nearer tw o  
m inutes th a n  one.

N ow  I  have to  consider th e ir  re la tive  cu lpab ilitie s  
when I  take  th e  facts th a t  I  have found in to  con
s idera tion . The  Chelatros com ing down was 
neg ligen tly  a llow ed to  get on to  he r w rong  side. 
She had a bad lo o k -o u t, and she p u t th e  up 
com ing Polo in to  a pos ition  w h ich  n o t o n ly  th e  Polo 
recognised was a pos ition  ce rta in ly  o f d iscom fort, 
a pos ition  w h ich  ce rta in ly  requ ired  some action , bu t 
a pos ition  w h ich  she, th e  Chelatros, considered was 
one th a t  ca lled fo r  ac tion , and I  th in k  th e  C he la tro s  
thereupon to o k  p o rt he lm  action , w h ich  i f  i t  was 
n o t ha rd -a -p o rt ve ry  soon became hard -a -po rt, 
in  o rder to  m ake th e  a lte ra tio n  w h ich  she effected.
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I  am n o t prepared to  condemn th e  Chelatros fo r 
ta k in g  th e  action  she d id  when she to o k  i t ,  b u t 
i t  was taken  m uch to o  la te  and had a lready made 
a pos ition  o f  grave d if f ic u lty  fo r  th e  up-com ing 
Polo. I  have asked th e  E ld e r B re th ren  w hether, 
in  th e  circumstances, she ough t n o t to  have d is 
con tinued  her p o rt he lm  action  when she heard 
th e  counter-s igna l o f th e  Polo, in d ica tin g  th a t  
th e  Polo was s ta rboard ing  ; I  have also asked them  
as to  p u tt in g  he r engines astern. T hey advise me, as 
a m a tte r o f  seamanship, th a t  th is  vessel, com ing 
dow n w ith  so s trong a tid e , endeavouring to  do w ha t 
she cou ld  to  rem edy, even a t a la te  hou r, th e  resu lt 
o f  her own negligence, cou ld  n o t be fa ir ly  said to  
be a c tin g  in  defiance o f  good seamanship in  con
t in u in g  he r m ovem ent and in  n o t p u t t in g  her 
engines astern. She was in  th is  ve ry  s trong  cu rren t 
and i t  is q u ite  clear th a t  she cou ld  have g o t herse lf 
in to  grave d if f ic u lty  b y  p u t t in g  he r engines astern, 
there fore , he r offend ing seems to  me to  be lim ite d  
— though  i t  is a grave offend ing— to  he r o rig ina l 
offence o f m ak ing  a pos ition  o f d if f ic u lty  b y  neg li
gen t seamanship and a bad look -o u t. I  rem ark 
in  passing th a t  th e  m aster was, I  th in k ,  m ak ing  
the  Bosporus fo r  th e  f ir s t  t im e — a t least m ak ing  
i t  fo r  th e  f ir s t  t im e  downwards. H e was n o t a man 
experienced in  th e  n a v iga tion  o f  th e  Bosporus, and 
he ought to  have been specia lly  on th e  loo k -o u t 
and ve ry  v ig ila n t  in  keeping on his r ig h t  side.

A  p o in t has been made th a t  I  should ta ke  notice 
of—the  fa c t th a t  the  Chelatros a fte r the  co llis ion made 
a round  tu rn , and a lthough  i t  is said she s truck  the 
shore a t some p o in t in  th e  tu rn  w ith  her s tarboard 
b ilge  she nevertheless succeeded in  m ak ing  a com
p lete c ircle . I t  was said w ith  great force th a t  she 
never cou ld  have done th a t  had she n o t s ta rted  from  
th e  European side o f m id-channel, and I  w a n t to  
say th a t  I  have been impressed w ith  th a t  po in t, 
because I  th in k  i t  is a good p o in t. She ce rta in ly  
cou ld  n o t have done i t  had she been e n tire ly  over—  
w e ll over— on the  A s ia tic  side o f  m id-channel as she 
cla im ed to  have been, b u t  the  p o in t is d iscounted b y  
an answer w h ich  M r. W illm g r gave th a t  there  is no 
d o u b t th a t  b y  reason o f the  co llis ion  there  was a 
considerable a lte ra tio n  o f her heading and th a t  she 
was helped round  th is  tu rn  to  an e x te n t w h ich  i t  is 
a lm ost im possible to  q u a n tify . W h ile , therefore, 
th e  p o in t, b road ly , is a good one and has done 
som ething to  con firm  me in  w h a t I  should have 
found independently  o f i t — v iz ., th a t  she was com ing 
down on th e  European side o f the  channel— i t  is 
n o t a p o in t on w h ich  I  rest m y  find ing .

N ow  comes the  case o f th e  Polo. I t  is cla im ed b y  
M r. W illm e r th a t  the  Polo was the  sole offender—  
“  be i t  so th a t  I  was on the  w rong side o f the 
channel, had  the  Polo m ere ly  ke p t on he r w ay 
w ith o u t ever a lte rin g  a t a ll she cou ld  have passed 
me, as the  ru le  enjoins, s ta rboard  to  s ta rboard  and 
there  w ou ld  have been no tro u b le  and no co llis ion .”  
T h a t fo rm  o f  a rm cha ir c rit ic is m , o r being wise 
a fte r the  event, is, o f course, a pe rfe c tly  leg itim ate  
device o f advocacy, b u t  I  have p u t to  th e  E ld e r 
B re th ren  expressly th e  p o in t as to  w h a t th is  man, 
Captain H a ll,  could le g itim a te ly  have fe lt, on the 
find ing  o f  fa c t th a t  I  have now made. Assum ing 
th a t the  vessels were less th a n  h a lf  a m ile  apa rt, 
and the  Chelatros was s t i l l  show ing her red lig h t 
fine on th e  p o rt bow  o f  the  Polo in  these na rrow  
waters and in  th is  cu rren t, was th e  m aster o f  the  
Polo ju s tif ie d  in  ta k in g  some action, o r ought he to  
have gone s tra ig h t over, as M r. W illm e r cla im ed he 
could have done ? T he y  te ll me th a t, in  th e ir  view , 
fro m  the  p o in t o f v iew  o f  seamanship, he had every 
r ig h t to  be g rave ly  d isturbed.

Then comes th e  question, ought he to  have done 
w hat he d id  ? U ndoubted ly , th e  best th in g  th a t

he could have done, in  the  circumstances, th e  cor
rec t th in g  to  have done, was e ithe r to  have stopped 
o r a t  least to  have slowed h is  engines. There was 
no necessity fo r  h im  to  keep on a t fu l l  speed. H e 
w ou ld  be in  perfec t con tro l against th a t  tid e  a t 
som ething m uch less th a n  fu l l  speed, and he w ou ld  
have had fa r  grea te r o p p o rtu n ity  o f dealing w ith  
a d if f ic u lt  s itu a tio n . W h a t he d id  was to  begin 
to  starboard. There is evidence w h ich  I  do no t 
neglect th a t  the  p ilo t  to ld  th e  helmsman to  steady 
and i t  m ay be th a t  a t th a t  p o in t there  was some 
disagreement between th e  m aster’s views and the  
p ilo t ’s views. B u t I  am  n o t prepared to  say th a t  
i t  is un true  th a t  the  p ilo t made, as i t  were, a te n 
ta tiv e  e ffo rt to  s ta rboard  and then  fo r  a m om ent 
steadied. I  do n o t th in k  i t  can have been ve ry  
long, b u t  i t  m ay have been fo r  a sho rt m om ent.

In  these circumstances, she undoub ted ly  heard—  
i t  m ay have been before, i t  m ay have been ju s t 
a fte r, b u t a t  th e  best, ju s t a fte r— unm istakab le  
signals fro m  the  Chelatros, showing th a t the 
Chelatros was in tend ing  to  come back. N ow , a t 
th a t  there  could be on ly  one th in g  re a lly  fo r  the 
Polo to  do, w h ich  was to  take  o ff her w ay and give 
the  p ro testing  Chelatros every o p p o rtu n ity . I t  has 
to  be observed th a t  the  Polo was a t least a cable 
fro m  the shore then, and i f  she had starboarded a 
l i t t le  b i t  more she w ou ld  have had w a te r in  w h ich  
to  p o rt a fte r she had go t th e  Chelatros’s signal. 
The waters were na rrow  and the  currents were 
d iff ic u lt, and, again, one does n o t desire to  be 
c r it ic a l about the  action  o f th e  m aster o f the  Polo 
placed in  a d iff ic u lty , b u t  one cannot shu t one’s 
eyes to  the  fa c t th a t  w h a t he d id  was the  w orst 
th in g  in  the  w o rld . H e  then  w en t on w ith  his 
s tarboard helm , keeping his speed, and n o t u n t il the  
v e ry  las t m om ent— n o t u n t i l  20 secs, before the 
co llis ion a t the  outside— d id  i t  occur to  h im  th a t  
he m ig h t a t least p reven t a serious co llis ion b y  
p u tt in g  his engines astern. I  th in k  he acted too 
la te  fo r th a t  action  to  be o f any value. B u t d u ring  
th a t  c r it ic a l t im e  o f a m inu te , o r som ething more, 
he was do ing the  w rong th in g  in  the  face o f serious 
danger. There was, i t  is true , th e  p o s s ib ility  o f 
p o rtin g , b u t  he had th e  im p e ra tive  d u ty  to  take  
o ff his w ay, an im pera tive  d u ty  w h ich  h a rd ly  seems 
to  have crossed h is m ind.

In  these circumstances, w h a t is th e  proper 
apportionm en t o f b lame ? I t  seems to  me th a t  i t  
is im possible to  d is tingu ish  between them . The 
Chelatros made th e  d iff ic u lty , and a lthough  in  the  
end she cannot be b lam ed fo r  the  efforts she made 
to  get o u t o f i t ,  she d id  p u t  th e  Polo in  c ircu m 
stances o f  g rea t d iff ic u lty . In  those circumstances 
no one cou ld  b lam e th e  m aster o f  th e  Polo fo r 
n o t do ing the  id e a lly  best th in g . I t  is a qu ite  
d iffe re n t th in g  to  do th e  w rong th in g  and to  go 
on do ing th e  w rong th in g , and i t  is because he 
d id  th e  w rong th in g  in  co n tin u ing  h is s ta rboard  
he lm  and accentuated i t  b y  p u tt in g  i t  to  hard-a- 
s ta rboard  and b y  fa ilin g  to  p u t his engines astern, 
th a t  the  Polo m ust be he ld  to  blame.

Therefore, in  m y  judgm en t, in  th is  case b o th  
vessels are equa lly  to  blame.

There are one o r tw o  m in o r m atte rs  I  should 
deal w ith . F irs t  o f a ll as to  th e  evidence o f  the  
fishermen, whose statem ents were read on beha lf o f 
th e  Chelatros, I  can o n ly  say the re  is a curious 
fa m ily  resemblance in  the  evidence th e y  gave, 
and th is  fa m ily  resemblance is o n ly  one o f  the  
c ritic ism s to  be d irec ted  aga inst them . The  evidence 
is, b y  no means, precise, and I  cannot help a 
suspicion th a t  th e  a tte n tio n  o f  these gentlem en 
was f irs t  called to  e ithe r o f  th e  vessels b y  th e  fa c t 
th a t  coun te r-w h is tling  was going on between 
them . I  cannot feel th a t  i t  w ou ld  be r ig h t  to  a ttach
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im portance  to  th e ir  evidence, inexac t as i t  is as 
to  w ho w h is tled  firs t. W ith  regard to  th e ir  evidence 
respecting the  place where th e  co llis ion  happened, 
i t  is u n fo r tu n a te ly  made fa r  less va luab le  b y  the 
fa c t th a t  th e y  never sta te  exa c tly  where th e y  were, 
so th a t  i t  is d if f ic u lt  to  say, o r check, w h a t th e y  
mean b y  saying th a t  i t  to o k  place 400 metres or 
500 metres fro m  th e  place where th e y  were. On 
the  o ther hand, M r. Carpmael, fo r  th e  Polo, 
produced a lm ost a ready-made judg m e n t fro m  
an e x -p ilo t who, as I  say, has been conspicuous 
b y  his absence. O f course, I  have had the  te m p ta 
tio n  upon me o f adopting  a judg m e n t w h ich  has 
been so rea d ily  made. I  cannot feel, however, th a t  
a gentlem an w ho is look ing  a t i t  fro m  the  European 
shore re a lly  saw e ve ry th ing  there  was to  be seen, 
and the  judg m e n t is so m uch the  m ore pos itive  
th a n  in fo rm a tive  th a t  I  feel i t  w ou ld  n o t be r ig h t 
to  adopt i t  as m y  own. Therefore, fro m  th e  p o in t 
o f v iew  o f  the  so-called independent evidence, I  
am a fra id  I  have had ve ry  l i t t le  assistance.

The resu lt o f th e  case, therefore, m ust be b o th  
ships equally  to  blame.

Solic ito rs fo r  th e  p la in tiffs , Constant and Constant.
Solic ito rs fo r  the  defendants, Botterell and Roche, 

agents fo r Hear fie ld  and Lambert, o f H u ll.

M a y  22 and  25 ; and J u ly  11, 1939.

(B e fo re  L angton, J .)

The M illie , (a)
C ollis ion  in  Manchester S h ip  Canal —  

L im ita t io n  o f lia b il ity — Whether owners o f 
vessel sunk in  canal and obstructing fa irw a y  
can l im it  lia b il ity  as against canal company 
in  respect o f expenses incu rred  by company 
in  ra is in g  and removing the sunken vessel—  
Effect o f pu b lic  A c t o f P a rliam en t on priva te  
A ct— M erchant S h ipp ing  Act, 1894, s. 503 ; 
M erchant S h ipp ing  (L ia b il i ty  o f Shipowners 
and others) A ct, 1900, ss. 1 and  3 ; Manchester 
S h ip  C ana l Acts, 1885, 1897 (s. 9 ), 1904 
(s. 51), and  1936 (s. 32, sub-ss. (1 ) and  (2 )).

I n  th is action, the p la in t if fs , owners o f the steam 
barge M ., sought a decree o f lim ita t io n  o f 
l ia b il ity  in  respect o f the damages a ris ing  out 
o f a co llis ion  between the M . and the D an ish  
steamship S. which occurred in  the Manchester 
S h ip  Canal on the 28 th February, 1939. The 
M . sank and became an obstruction in  the 
canal, and in  pursuance o f the ir statutory  
righ ts and duties, the canal company raised  
and removed her, thereby in c u rr in g  considerable 
expense. I n  seeking to l im it  the ir lia b ility ,  
the p la in t if fs , who adm itted the co llis ion was 
caused by the negligent navigation  o f the M ., 
jo in e d  the Manchester S h ip  Canal Company 
as defendants, but the canal company con
tended that by v irtue  o f sect. 32 o f the M a n 
chester S h ip  Canal A c t , . 1936, they were 
entitled to recover fro m  the p la in t if fs  a ll 
expenses incurred  in  connection w ith  the
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ra is in g  and removal o f the M ., and that in  
respect o f the canal company's c la im  the 
p la in t if fs  were not entitled to l im it  the ir 
l ia b il ity  under the M erchant S h ipp ing  Acts. 
The other defendants d id  not appear and were 
not represented.

H eld, (1 ) that, although the l ia b il ity  fo r  the 
expenses incurred  by the canal company was 
a lia b il ity  a ris ing  under a priva te  A c t o f 
P arliam ent, those expenses were not loss or 
damage caused to the canal company's p roperty  
or rights w ith in  the m eaning o f the M erchant 
S h ipp ing  Act, 1894, s. 503, as extended by 
the M erchant S h ipp ing  (L ia b il i ty  o f S h ip 
owners and others) A ct, .1900, s. 1. (2) That
i t  seemed wrong to say, although the matter 
was doubtful, that the expenses in  question 
were prox im ate ly  caused by the negligent 
navigation o f the M . (3 ) That, accordingly, 
the p la in t if fs  were not entitled to l i /n it  the ir 
l ia b il ity  as against the Manchester S h i ji Canal 
Company. (4 ) T hat as regard the ir c la im  
to l im it  the ir l ia b il ity  in  respect o f the other 
defendants, the p la in t if fs  would be granted 
decrees o f lim ita tio n .

The learned judge added that had i t  been necessary 
f o r  h im  to determine the question (which, 
having regard to the way he had decided the 
case, i t  was not), he would have had great 
hesitation in  ho ld ing that where a p riva te  
A ct o f P a rliam en t and a pu b lic  A c t were in  
conflict, the p riva te  A ct, even though much 
subsequent in  date, should be held to override 
the pu b lic  one.

L imitation action.

The p la in tiffs  were W illia m  Cooper and Sons 
L im ite d , owners o f the  steam  barge M illie ,  and 
th e y  cla im ed declarations lim it in g  th e ir  l ia b il i ty  in  
respect o f  loss and damage caused b y  reason o f a 
co llis ion between the  M illie  and th e  D anish steam 
ship Sigrun, w h ich  occurred in  the  Manchester 
Ship Canal on th e  28 th  F eb rua ry , 1939. The 
p la in tiffs ’ case was th a t  on th a t  day, the M illie , 
w h ils t on a voyage fro m  the  R iv e r Mersey to  
Manchester laden w ith  sand, co llided w ith  the 
Sigrun  in  th e  Manchester Ship Canal im m ed ia te ly  
above Mode W heel Locks, th a t  she sank a th w a rt 
the  fa irw a y  and became an obs truc tion  to  vessels 
nav iga ting  the  canal. The p la in tiffs  adm itte d  
th a t  th e  co llis ion, s ink ing , and obs truc tion  were 
caused b y  the  negligent nav iga tion  o f  the M illie  
b y  those on board her, b u t w ith o u t the  fa u lt  or 
p r iv i ty  o f  her owners. There was no loss o f  life  or 
personal in ju ry  as a resu lt o f th e  co llis ion and 
sinking. The M illie  was raised, te m p o ra rily  
repaired, and otherw ise dea lt w ith  b y  th e  M an
chester Ship Canal Company, w ho, b y  le tte r  dated 
the  7 th  M arch, 1939, in fo rm ed the  p la in tiffs  th a t 
the com pany he ld  them  liab le  fo r  th e  expenses 
w h ich  the  com pany m ig h t in cu r in  ra is ing  and 
rem oving the  wreck. These expenses had am ounted 
up to  th e  14th M arch, 1939, to  upwards o f  1200L 
Claims were also made o r in tim a te d  against the 
p la in tiffs  b y  the  owners o f the  N orw egian steamship 
Lorentz W . Hansen, the  Danish steamship Niobe, 
the  N orw egian m o to r vessel Elisabeth Bakke, tor 
delay to  those vessels occasioned b y  the  s ink ing  of 
the  M illie ,  and th e  owners o f the  Sigrun  had notified  
the  p la in tiffs  th a t,  should i t  be discovered upon 
an exam ina tion  o f th a t  vessel in  d ry  dock th a t(a) Reported by J. A. Petrie, Esu., Barrister-at-Law.
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she had been damaged below th e  w a te r line , they 
w ou ld  ho ld  the  p la in tiffs  respcnsible. The tonnage 
Of the  M illie ,  ascertained in  accordance w ith  the 
provis ions o f the  M erchant Sh ipping A cts fo r  the 
purpose o f lim ita t io n  o f  l ia b il ity ,  was 110.35 tons, 
and as the  claim s w ou ld  exceed the  aggregate 
am ount o f 81. per to n  o f the  vessel’s tonnage as 
so ascertained, the p la in tiffs  offered to  pay in to  
cou rt 8821. 16s. w ith  in te rest a t 4 per cent, being 
the  aggregate am oun t o f 8Z. per to n  o f th e  M illie ’s 
tonnage.

O f th e  defendants on ly  the  Manchester Ship 
Canal Com pany appeared and were represented. 
T hey contended th a t  under the  M anchester Ship 
Canal A c t, 1936, the  Manchester Ship Canal 
Com pany n o t on ly  had pow er to  raise and remove 
a ll w recks, b u t were also given the  r ig h t  to  recover 
“  a ll th e  expenses incu rred  ”  in  so doing fro m  the 
owners o f the  sunken vessel. L im ita t io n  o f 
l ia b il i ty  d id  no t a p p ly  to  a case such as th is .

B y  sect. 503 o f  the  M erchant Sh ipping A c t, 1894 : 
“  (1) The owners o f  a ship, B r it is h  o r foreign, 

shall no t, where a ll o r any o f the fo llow ing  
occurrences take  place w ith o u t th e ir  ac tua l fa u lt 
o r p r iv ity ,  th a t  is to  say : (a) W here any loss o f 
life  o r personal in ju ry  is caused to  any person 
being carried in  the  ship ; (6) W here any damage 
o r loss is caused to  any goods, merchandise, o r 
o ther th ings whatsoever on board the  ship ; (c) 
W here any loss o f  life  o r personal in ju ry  is caused 
to  any person carried in  any o ther vessel b y  
reason o f the  im proper nav iga tion  o f th e  ship ; 
(d) W here any loss o r damage is caused to  any 
o ther vessel o r to  any goods, merchandise, or 
o ther th ings whatsoever on board any o ther 
vessel, b y  reason o f the  im proper nav iga tion  o f 
the  ship, be liab le  to  damages beyond the 
fo llow ing  amounts, th a t  is to  say . . .

“  ( ii.)  in  respect o f loss of, o r damage to , 
vessel, goods, merchandise, o r o ther th ings, 
w hether there  be in  add itio n  loss o f life  o r personal 
in ju ry  o r no t, an aggregate am ount n o t exceeding 
e igh t pounds fo r  each o f th e ir  sh ip ’s tonnage.”  
B y  sect. 1 o f  the  M erchant S h ipp ing (L ia b il ity  
o f Shipowners and O thers) A c t, 1900 :

“  The lim ita t io n  o f the  lia b il i ty  o f  the  owners 
o f  any ship set b y  sect. 503 o f the  M erchant 
S h ipp ing A c t, 1894, in  respect o f  loss o f o r damage 
to  vessels, goods, merchandise, o r o ther th ings, 
shall extend  and app ly  to  a ll cases where (w ith o u t 
th e ir  ac tua l fa u lt  o r p r iv ity )  any loss o r damage 
is caused to  p ro p e rty  o r r ig h ts  o f any k in d , 
w hether on land  o r w ater, o r w hether fixed  or 
m oveable, b y  reason o f the  im proper nav iga tion  
o r management o f the  sh ip .”
A n d  b y  sect. 3 o f  th a t  A c t :

“  The lim ita tio n  o f  l ia b il i ty  under th is  A c t 
shall re la te  to  th e  whole o f  any losses and 
damages w h ich  m ay arise upon any one d is tin c t 
occasion, a lthough  such losses and damages m ay 
be sustained b y  more th a n  one person, and shall 
app ly  w hether the  lia b il i ty  arises a t common law  
or under any general o r p riv a te  A c t o f P arliam ent, 
and no tw ith s ta n d in g  a n y th ing  contained in  such 
A c t.”
B y  the term s o f  sect. 9 o f th e  Manchester Ship 

Canal A c t, 1897, certa in  provis ions o f the  M erchant 
Sh ipping A c t, 1894, inc lud ing  sub-sect. (2) o f 
sect. 503 are expressly saved and app lied  to  the 
Manchester Ship Canal A c t, 1897.

Sect. 51 o f the  M anchester Ship Canal A c t, 1904, 
Provides a saving clause, as fo llows :

“  N o th in g  in  th is  A c t contained shall exem pt 
the  canal o r docks o r the com pany fro m  the 
p rovis ions o f the  M erchant Sh ipping A c t, 1894.”

Sect. 32 o f  the  Manchester Ship Canai A c t, 1936, 
(o m itt in g  irre le va n t pa rts ) is as fo llows :

“  (i.) W herever any vessel is sunk stranded o r 
abandoned in  any p a r t  o f— (a) any . . . canal 
. . ' .  fo rm ing  p a rt . . .  o f  the  undertak ings : . . . 
the  com pany m ay i f  th e y  th in k  f i t  cause the 
vessel to  be raised o r removed. . . .
“  (2) The com pany m ay recover fro m  the  owner 
o f  any such vessel a ll expenses incurred  b y  the 
com pany under th is  section in  connection w ith  
th a t  vessel. . . .”
In  th e  submission o f counsel fo r  th e  p la in tiffs , 

th is  new s ta tu to ry  r ig h t g iven to  th e  canal com
pany b y  th e ir  A c t  o f 1936, was sub ject to  the 
provis ions o f the M erchant S h ipp ing A cts  in  regard 
to  l im ita t io n  o f l ia b il ity ,  as a special loca l A c t could 
n o t override  the  provis ions o f a general A c t.

In  the  course o f  th e  hearing, the  fo llo w in g  cases 
were referred to  : Great Northern, P iccadilly and 
Brompton Railway Company v . Attorney-General 
(98 L .  T . Rep. 731 (H . L .)  ; (1909) A . C. 1) ; H a ll 
Brothers Steamship Company v . Young (ante,p. 269 ; 
160 L .  T . Rep. 402 ; (1939) 1 K . B . 748 (C. A .)) ; 
Furness W ithy and Co. L im ited  v . Duder (18 Asp. 
M ar. L aw  Cas. 623 ; 154 L .  T . Rep. 663 ; (1936) 
2 K . B . 461) ; The Mostyn  (17 Asp. M ar. Law  
Cas. 367 ; 138 L .  T . Rep. 403 (H . L .)  ; (1928) A . C. 
57) ; The Chr. Knudsen (18 Asp. M ar. L a w  Cas. 347 ; 
(1932) P . 153) ; The E lla  ((1915) P. I l l )  ; The 
Molière  (16 Asp. M ar. L a w  Cas. 470 ; 132 L .  T . 
Rep. 733 ; (1925) P . 27) ; The Countess (129 L .  T . 
Rep. 325 ; (1923) A . C. 345).

Judgm en t was reserved.

James A . Petrie fo r  the  p la in tiffs .

Eustace W. Brightman  fo r  the  defendants, th e  
Manchester Ship Canal Company.

Langton, J.-—T his  case raises d ire c t ly  a m a tte r 
o f  some im portance  b o th  to  shipowners and to  
canal and ha rb o u r au tho ritie s . The m a tte r comes 
before th e  co u rt in  a s u it fo r  lim ita t io n  o f  l ia b il i ty  
b y  th e  owners o f  th e  steam barge M illie .  On the 
28 th  F eb rua ry , 1939, th e  M illie  co llided  w ith  the 
D an ish  steamship Sigrun  in  th e  M anchester Ship 
Canal. In  consequence o f  th e  co llis ion  th e  M illie  
sank in  th e  fa ir i ra y  o f  th e  canal, and became an 
o bs truc tion  to  vessels n a v ig a ting  in  th e  canal. 
The Manchester Ship Canal Com pany, in  pursuance 
o f  th e ir  s ta tu to ry  r ig h ts  and duties, raised the  
M illie  and rem oved her fro m  th e  canal, and have, 
in  so do ing, incu rred  considerable expense.

The p la in tif fs  in  th e  present ac tion  c la im  to  l im it  
th e ir  l ia b i l i t y  in  respect o f  th e  co llis ion between the 
M illie  and the  Sigrun, and have jo ined  as defendants 
to  the  action  the  Manchester Ship Canal Company. 
B y  th e ir  s ta tem ent o f  c la im  th e y  a d m it th a t  the  
co llis ion  was caused b y  the  neg ligent nav iga tion  o f 
th e  M illie  and o ffer to  pay in to  co u rt th e  sum o f 
882Z. 16s., w h ich  is the  aggregate am oun t o f  81. a 
to n  on th e  tonnage o f  the M illie  ascertained accord
ing  to  th e  M erchant Sh ipp ing  Acts.

The Manchester Ship Canal Com pany refuse to  
a d m it th a t  the  p la in tiffs  can l im it  th e ir  l ia b i l i t y  in  
respect o f the  expense incu rred  in  ra is ing  and 
rem oving  the  M illie .  In  support o f  th is  refusal 
they p o in t f irs t  to  sect. 32 o f th e  Manchester Ship 
Canal A c t, 1936, b y  w h ich  th e y  c la im  to  be e n tit le d  
to  recover a ll th e  expenses th a t  th e y  have incurred  
in  connection w ith  the  M illie , and secondly, they  
say th a t  none o f th e  M erchant Sh ipp ing  A cts  w h ich  
deal w ith  l im ita t io n  o f  l ia b i l i t y  a p p ly  to  an expense 
such as th e y  have incu rred  in  ra is ing  and rem oving  
the  barge.

A t  a f irs t  glance the  w ord ing  o f sect. 3 o f the
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M erchant S h ipp ing  (L ia b il i ty  o f  Shipowners and 
others) A c t, 1900, seems to  have been d raw n  in  
such w ide  te rm s as to  cover any l ia b i l i t y  to  w h ich  
an ow ner m ig h t have become sub ject as a resu lt 
o f a neg ligent co llis ion. I t  w i l l  be rem em bered th a t  
th is  A c t  incorporates and extends the  a lready w ide 
pow er o f l im ita t io n  conferred upon shipowners b y  
sect. 503 o f  th e  M erchant Sh ipp ing  A c t, 1894, and 
i t  w i l l  be no ted  th a t  sect. 3 o f th e  1900 A c t expressly 
declares th a t  th e  r ig h t  o f  l im ita t io n  “  sha ll a pp ly  
w hether th e  l ia b i l i t y  arises a t com m on law  o r under 
any general o r p riv a te  A c t  o f  P a rliam en t, and 
n o tw ith s ta n d in g  a n y th in g  contained in  such A c t. ”  
U pon  th e  w o rd ing  o f  th is  section M r. P e trie , fo r  the 
p la in tiffs , founded a s trong a rgum ent th a t  no 
subsequent p r iv a te  A c t, such as th e  Manchester 
Sh ip  Canal A c t, 1936, cou ld  be held to  have taken  
aw ay w h a t th is  general A c t  had in tended  to  confer. 
The answer p u t  fo rw a rd  on b e h a lf o f  th e  canal 
com pany was th a t  no such r ig h t  ever had been 
conferred e ith e r b y  th e  1894 A c t o r b y  th e  1900 
A c t, and th a t  in  any case th e  r ig h t  conferred b y  
sect. 32 o f th e  M anchester Sh ip  Canal A c t,  1936, 
was absolute in  its  te rm s and th e  A c t contained 
no saving o f  any section o r p o rtio n  o f  th e  M erchant 
S h ipp ing  A cts.

I f  I  had to  determ ine th is  m a tte r  upon th e  la tte r  
o f  these argum ents, I  should have had great 
hes ita tion  in  ho ld ing  th a t  where a p riv a te  A c t o f 
P a rliam en t and a p u b lic  A c t were in  con flic t, the  
p riv a te  A c t,  even though  m uch subsequent in  
date, should be he ld  to  override  th e  p u b lic  one. 
U pon th is  p o in t one cannot b u t  bear in  m in d  the 
language o f  L o rd  L o rebu rn , speaking as L o rd  
Chancellor, in  th e  case o f Great Northern, P iccadilly 
and Brompton Railway Company v .  Attorney-General 
(98 L .  T . Rep. 731 (H . L . )  ; (1909) A . C. 1, a t  p . 6 ): 
“  I t  m ay be a ha rd  case, b u t th e  resu lt cannot be 
avoided b y  appealing to  th is  clause, sect. 40, in  a 
p riv a te  A c t. The courts  w i l l  take  every means o f 
de feating an a tte m p t b y  a p riv a te  A c t to  a ffect the 
r ig h ts  e ithe r o f th e  C rown o r o f  o th e r persons who 
have n o t been b ro u g h t in . A n d  I  desire to  say fo r 
m yse lf th a t ' I  am n o t satisfied in  regard to  these 
p riv a te  A cts  o f P a rlia m en t th a t  there  are su ffic ien t 
means e ith e r fo r  securing accurate d ra ft in g  o r fo r 
safeguarding th e  r ig h ts  o f persons o ther th a n  those 
w ho are concerned in  th e  p riv a te  leg is la tion .”  I  
have, however, fo rm ed  th e  v iew  th a t  th is  ex trem e ly  
d if f ic u lt  and im p o rta n t m a tte r fa lls  to  be deter
m ined ra th e r upon a close considera tion o f the  
w o rd ing  o f the  sta tu tes in  question, th a n  upon a 
mere b road  es tim a tion  o f th e  com para tive  values 
o f  a p u b lic  and a p riv a te  A c t.

I t  is necessary f ir s t  to  exam ine w ith  care the  fu ll 
and  exact lim its  o f th e  r ig h ts  conferred b y  P a rlia 
m en t upon shipowners in  th e  m a tte r o f th e  l im ita 
t io n  o f th e ir  l ia b il i ty .  F o r th is  purpose one m ust 
tu rn  f ir s t  to  sect. 503 o f th e  M erchan t Sh ipp ing  
A c t, 1894. B y  th is  section th e  owners o f  a ship 
are a fforded th e  re lie f o f l im ita t io n  in  th e  fo u r cases 
enumerated in  sub-sect. (1) under th e  sub-headings 
(a), (6), (c), and (d). I t  is su ffic ien t fo r  the  present 
purpose to  note th a t  a ll these sub-headings are 
concerned w ith  damage o r loss caused to  persons 
o r th ings  on board  e ith e r the  ship do ing the  damage 
o r some Other sh ip w h ich  has been affected b y  the  
damage. I t  was n o t u n t i l  th e  M erchant S h ipp ing 
(L ia b il i ty  o f Shipowners and O thers) A c t,  1900, 
th a t  th e  area o f th is  r ig h t  o f lim ita t io n  was extended 
to  a w id e r fie ld  th a n  th a t  o f  ca rry in g  ships. B y  
sect. 1 o f th is  A c t  o f  1900 the  r ig h t o f lim ita t io n  
was extended to  “  a ll cases where (w ith o u t th e ir  
ac tua l fa u lt  o r p r iv ity )  any loss o r damage is caused 
to  p ro p e rty  o r r ig h ts  o f any k in d , w hether on land 
o r on w ate r, o r w hether fixed  o r m oveable, . . .”

I  have a lready adve rted  to  th e  w ide term s and the 
extension contained in  sect. 3 o f th is  A c t, and i t  
o n ly  rem ains to  be noted th a t  these include “  the  
whole o f  any losses and damages w h ich  m ay arise 
upon any one d is t in c t occasion, a lthough  such 
losses and damages m ay be sustained b y  more 
than  one person, . . .”

A t  th is  p o in t i t  is, I  th in k ,  in s tru c tiv e  to  compare 
the  w ord ing  o f the  M anchester Ship Canal A c t, 1936, 
upon w h ich  the  canal com pany res t th e ir  case. 
O m ittin g  irre le va n t words sect. 32 runs as fo llow s :

“  (1) W henever any vessel is sunk stranded or 
abandoned in  any p a rt o f—

“ (a) a n y .  . . canal . . . fo rm in g  p a rt . . . o f the  
undertak ing  ; . . .
the  com pany m ay i f  th e y  th in k  f i t  cause the  vessel 
to  be raised o r rem oved. . . .

i! (2) The Com pany m ay recover fro m  the 
owner o f  any such vessel a ll expenses incurred  b y  
th e  Com pany under th is  section in  connection 
w ith  th a t  vessel. . . . ”

Since th e  canal com pany c la im  th a t  th e  expenses 
w h ich  th e y  have incu rre d  in  ra is ing  and rem oving 
the  M il l ie  do n o t fa ll under any o f  th e  heads 
th ro u g h  w h ich  th e  shipowners are e n tit le d  to  c la im  
lim ita tio n , the  w ide words o f  sect. 1 o f th e  M erchant 
Sh ipping A c t o f  1900 fa ll to  be specia lly considered. 
I  do n o t go back to  sect. 503 o f  th e  A c t o f  1894, 
because i t  seems to  me to  be unarguable th a t  the 
expenses in  question cou ld  possib ly fa ll under 
any o f th e  sub-headings the re  enum erated. In  
sect. 1, however, o f th e  1900 A c t th e  r ig h t is 
extended to  “  any loss o r damage caused to  p ro p e rty  
o r r ig h ts  o f any k in d , w he ther on land  o r on w ater, 
o r w he ther fixed  o r m oveable.”  I t  is ev iden tly  
arguable th a t  a lthough  expenses m ay n o t be loss 
o r damage s tr ic t ly  so-called, equa lly  the  r ig h t  o f 
the  ship canal com pany to  an unobstructed  fa irw ay  
has in  th is  case been in te rfe red  w ith , and i t  is no 
great s tre tch  o f language to  describe the  price  o f 
restoring th a t  r ig h t as a fo rm  o f loss o r damage. 
The d iff ic u lty , however, is to  see how  th e  loss o r 
damage in  question is caused to  any p ro p e rty  or 
rights. T o  state th e  m a tte r as exa c tly  as possible : 
the  r ig h t  o f  the  ship canal com pany is in fringed  
b y  an obstruc tion  : the  rem ova l o f th e  obstruc tion  
causes a certa in  expense : b u t  ne ither th e  r ig h t 
no r the  p ro p e rty  o f  the  com pany has thereby 
suffered any loss o r damage. To  illu s tra te  the  
m a tte r in  legal language, th e  canal com pany in 
seeking to  recover these expenses under its  s ta tu to ry  
r ig h ts  is proceeding ra th e r b y  w ay o f a simple 
action  fo r  deb t th a n  b y  lay ing  its  action  in  to r t  
against th e  shipowner.

T h is  class o f  te s t in  m atte rs  o f construction, 
nam ely, to  a tte m p t to  gauge the  meaning by  
app ly ing  n o tio n a lly  th e  appropria te  legal rem edy, 
has la te ly  received sanction in  the  C ourt o f Appeal 
in  the  case o f H a ll Brothers Steamship Company v. 
Young (160 L . T .  R ep. 402; (1939) 1 K . B . 748 (C.A.))- 
In  th a t  case, and in  an earlier case o f Furness W ithy 
and Co. v . Duder (154 L .  T . Rep. 663 ; (1936) 2 K .  B . 
461) the  whole m a tte r  in  d ispute  came to  be resolved 
upon th is  class o f test. I  do no t pre tend  to  cite 
these cases as a u th o r ity  in  the present instance, 
since, in  b o th  o f them , th e  words fo r  construction 
were fa r  narrow er than  the  w ide language o l 
sect. 1 o f  the  1900 A c t. I  o n ly  reca ll them  here to  
ju s t ify  th e  app lica tion  o f  the  same k in d  o f c rite rion  
as one o f  the  tests in  w h a t is to  me a n ice ly  balanced 
question o f language.

O r again, ta k in g  the  words o f  sect. 1 under 
consideration, a ll th e  r igh ts  the reby  conferred 
are in  respect o f  loss o r damage caused “  b y  reason
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o f the  im proper nav iga tion  o r management o f  the 
sh ip .”  A  p o in t m uch pressed b y  M r. B righ tm an , 
fo r the  canal com pany, was th a t  the  expenses 
w h ich  he cla im ed in  fu l l  were n o t in  any p roper or 
legal sense caused b y  reason o f  the  im proper 
nav iga tion  o f  the  M illie , b u t  were caused b y  the 
fa c t o f her hav ing  become an obstruc tion , w h ich 
in  tu rn  was due to  the  fa c t th a t  she sank in  th a t 
p a rtic u la r spot, and n o t to  the  rem ote cause o f her 
s inking, w h ich  happened to  be the  negligence o f 
those on board  o f her. I f ,  fo r  example, the  M illie  
had been sunk w ith o u t negligence on th e  p a r t  o f 
those in  charge o f her in  the  self-same spot, her 
owners could have had no answer to  th e  c la im  b y  
the canal com pany to  recover the  expense o f 
ra is ing her. I t  w ou ld , indeed, be rem arkable, 
though n o t w ith o u t precedent (see The Mostyn, 
138 L . T . R ep. 403 (H . o f L .)  ; 1928 A . C. 57) i f  the 
canal com pany were placed in  a worse position  
because those w ho had in fringed  th e ir  r ig h ts  had 
been negligent th a n  th e y  w ou ld  be i f  the  shipowners 
had n o t been negligent. I  own th a t  I  am  n o t ve ry  
m uch impressed b y  th is  line  o f  argum ent, n o t 
on ly  because i t  d id  n o t suffice to  convince the  
House o f L o rds  in  the  case o f The Mostyn, b u t 
also because i t  is possible to  im agine th a t  the  
Leg is la ture , i f  th e y  addressed th e ir  m inds to  the 
p o in t in  question, m ig h t have fe lt  th a t  th e  dock 
com pany should be made to  share, together w ith  
others w ho had suffered damage, an abatem ent 
o f  recompense in  order to  relieve th e  shipowner 
h a rd ly  pressed b y  -a grievous ca la m ity . On the  
o ther hand I  am ve ry  g rea tly  impressed b y  the 
inadequacy o f  the  language, even in  th is  w ide ly  
draw n section, to  cover an ite m  o f expense no t 
im m ed ia te ly  connected w ith  the  actua l occurrence 
o f the o rig ina l loss. W ith o u t a tte m p tin g  to  enter 
too  deeply in to  the  b a ffling  p rob lem  o f causation, 
I  doub t w hether th is  expense can be said to  be 
d ire c tly  caused b y  the  im proper nav iga tion  o f  the 
M illie ,  and fo r  b o th  o f these reasons, though 
p r in c ip a lly  upon the  g round o f th e  inadequacy 
o f the  language, I  am  o f op in ion  th a t  the  s ta tu te  
does n o t cover the  expenses incu rred  b y  the  canal 
company.

O n ly  one decision was c ited  to  me upon th is  
aspect o f the  question. In  the  case o f  The Chr. 
Knudsen (1932, P. 153), Bateson, J . decided th a t 
expenses incurred  in  and about the  lig h tin g , 
buoying, rem ova l and destruction  o f a barge sunk 
in  the  S ta lbridge D ock, Garston, constitu ted  
“  damage done b y  a ship w ith in  sect. 22, sub-sect. (1) 
(a) ( iv .)  o f  the  Supreme C ourt o f Jud ica tu re  
(Consolidation) A c t, 1925.”  The learned judge 
states the  question te rse ly  and even b lu n t ly  on 
page 156 as fo llow s : “  The question, therefore, 
w h ich I  have to  determ ine is w hether the  c la im  
o f th e  p la in tiffs  is fo r  damage done b y  a ship. 
I  have n o t the  least d o u b t th a t  i t  is. The p la in tiffs  
are the  owners o f th e  S ta lbridge D ock, and the 
Chr. Knudsen d id  damage to  th a t  dock b y  s ink ing 
the barge and causing an obstruc tion  in  the  dock.”  
I  do n o t know  w hether i t  is necessary fo r me to  t r y  
to  determ ine w hether I  should have a rrived  a t the 
same conclusion as Bateson, J . in  th a t case. I t  is 
perhaps su ffic ien t to  p o in t o u t th a t  the  s ta tu te  
then  under consideration was n o t the  present one, 
and the language is b y  no means iden tica l. The 
d is tin c tio n  between actions fo r  to r t ,  w h ich  are 
p la in ly  covered b y  th e  words “  any c la im  fo r 
damage b y  a sh ip ,”  and  actions fo r  debt, w h ich 
fflay be o n ly  a rem ote resu lt fro m  damage done b y  
a ship, was n o t apparen tly  b ro u g h t to  the  m ind  
° f  the  learned judge in  argum ent. I  cannot, 
therefore, regard th is  decision, m uch as I  respect 
■t, as being a d irec t a u th o r ity  upon the  present

p o in t, and a pa rt fro m  th is  decision the  p o in t appears 
n o t to  be covered b y  any a u th o r ity  a t a ll.

A t  th e  outset o f h is a rgum ent, M r. B rig h tm a n , 
fo r the  Canal Com pany, la id  great stress upon the 
case o f  The Countess (1922, P. 41, and 1923 A.C. 
345 ; 129 L .  T . Jo u r. 325). I n  th a t  ease the 
Countess, b y  neg ligen tly  p u tt in g  her engines ahead 
instead o f astern, crashed th ro u g h  the  dock gates 
belonging to  th e  Mersey Docks and H a rbo u r B oard, 
and, a fte r doing, and receiv ing, serious damage, 
had to  be beached. The ac tua l damage done to  the 
defendants’ docks and works am ounted to  10,0141. 
Independen tly , however, o f th is  large sum, the 
Mersey Docks and H a rbo u r B oard  incurred  ano ther 
expense am oun ting  to  1048i. in  pa tch ing  the  
Countess, g e ttin g  her in to  dock and repa iring  her 
fo r her owners. The con troversy in  the  case, 
w h ich  was e ve n tua lly  carried to  the  House o f Lords, 
centred upon certa in  questions w h ich  affected the  
p la in tif fs ’ r ig h t  to  l im it  th e ir  l ia b il ity .  So fa r  as 
t j ie  Mersey Docks and H a rbo u r B oard  were 
concerned, the  la rger figure o f  10,0141. was g rea tly  
in  issue in  the  lit ig a tio n , b u t  from  f irs t to  la s t no 
p o in t was taken  concerning the  am oun t o f  10481. 
I t  was th ro u g h o u t conceded th a t  th is  am oun t 
stood outside th e  lim ita t io n  proceedings and w ould  
have to  be pa id  in  fu ll.  A t  f irs t  s igh t these facts 
seem to  am ount to  a t  least a precedent, i f  n o t an 
a u th o r ity , in  fa vo u r o f M r. B r ig h tm a n ’s con
te n tio n  ; b u t  upon closer exam ina tion  I  do n o t 
th in k  th a t  th e y  a ffo rd  me any guidance whatever. 
T o  begin w ith , i t  is qu ite  obvious th a t  so fa r  as th is  
sm aller figure  is concerned, since the  Countess was 
in  danger where she la y  beached, the  H a rb o u r 
B oard  cou ld  have cla im ed a t  least th is  sum, and 
m ig h t w e ll have been awarded a great deal more i f  
th e y  had cla im ed b y  w ay o f salvage. Secondly, 
the  sum in  question was a t  least p a r t ly  incurred  
b y  w ay o f repa ir to  the  p la in tif fs ’ vessel, an item  
fo r  w h ich  the  p la in tiffs  cou ld  under no c ircum 
stances l im it  th e ir  l ia b il i ty  ; and, th ird ly ,  since the  
whole m a tte r  w en t b y  agreement so fa r  as th is  
sm aller sum was concerned, and one cannot know  
a t  th is  date a ll the  circumstances o f th is  agreement, 
i t  w ou ld  be ve ry  unwise to  regard the  case as 
co n s titu tin g  even a precedent on one side o r the  
o ther.

There rem ain to  be considered some fu rth e r 
questions concerning the  h is to ry  o f th e  p riv a te  
leg is la tion  o f the  Manchester Ship Canal.

The lead ing  s ta tu te  dealing w ith  th e  M anchester 
Ship Canal appears to  have been th e  M anchester 
Ship Canal A c t, 1885. Since th a t  tim e  numerous 
A cts  have dea lt w ith  the  r ig h ts  o f the  com pany, 
and w ith  po rtions o f th e  p ro p e rty  w h ich  i t  owns, 
usua lly  referred to  the re in  as th e  “  undertak ing .”  
In  some o f these A cts  express reservations have 
been specia lly inserted in  order to  save the  r igh ts  
o f o the r parties under the  M erchant S h ipp ing Acts. 
F o r present purposes the  m ost s tr ik in g  clause o f 
th is  character is perhaps clause 9 o f the  Manchester 
Ship Canal A c t, 1897. B y  the  term s o f th is  section 
certa in  provis ions o f P a rt V I I I .  o f th e  M erchant 
S h ipp ing  A c t, 1894, re fe rring  to  the  l ia b i l i t y  o f 
shipowners, in c lud ing  sub-sect. (2) o f sect. 503, are 
expressly saved and app lied to  the  Manchester 
Ship Canal A c t, 1897. F u rthe rm ore , th e  section 
contains an express r ig n t to  shipowners to  l im it  th e ir  
l ia b i l i t y  fo r any damage to  a certa in  p o rtio n  o f the 
canal w h ich, as I  understand i t ,  includes the  p a rt 
in  w h ich  the  accident a t present under considera
tio n  to o k  place. Again, in  1904, ano ther p riva te  
A c t  was passed, con ta in ing , in  sect. 51 thereof, 
a saving o f  ce rta in  provis ions o f the  M erchant 
Sh ipp ing  A c t, 1894, and o f o ther general A cts 
re la tin g  to  Docks and H a rb o u r dues.
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The existence o f these savings in  some o f  the 
p riva te  A cts, and the  absence o f any such saving 
in  the  Manchester Ship Canal A c t, 1936, p rov ided  
g round .for argum ent upon b o th  sides in  the  present 
case. M r. P e trie , fo r  the  p la in tiffs , pressed upon 
me the  saving in  sect. 9 o f th e  Canal A c t, 1897, as 
showing th a t  the  canal com pany were n o t in tended 
b y  P a rliam en t to  be on any special o r p riv ileged  
fo o ting  as regards a sh ipow ner’s r ig h t  to  l im it  his 
l ia b il ity .  A ga inst th is , M r. B r ig h tm a n , fo r  the  
canal com pany, po in ted  w ith  force, f irs t, to  the 
fa c t th a t  the  Canal Com pany’s A c t  o f 1936, w h ich  
conferred th e  special r ig h t  as to  recovery o f a ll 
expenses, was bare o f any saving clause such as 
was contained in  th e  earlie r p riv a te  A cts. H e 
contended th a t  i t  was inconceivable th a t  such an 
omission cou ld  possib ly have been made per 
incuriam. Secondly, he argued th a t  the  absence 
o f such a saving clause afforded strong con firm a tion  
o f his read ing o f the  A cts  re la tin g  to  lim ita t io n  o f 
l ia b il i ty  o f shipowners, since th is  ve ry  po in ted  
omission a fforded evidence o f th e  difference w hich 
the  Leg is la ture  in tended to  d raw  between a r ig h t 
to  l im it  in  respect o f  damage o r loss on the  one 
hand, and these special o r rem ote expenses on the 
o ther.

T o  sum up, th e  th ree  p rin c ip a l po in ts  in  fa vo u r 
o f the  shipowners’ con ten tion  are, f irs t, th a t  the  
words b o th  o f sect. 1 and o f sect. 3 o f th e  1900 
L im ita t io n  A c t are extrem e ly  w ide. The words o f 
sect. 1 seem a lm ost designed to  cover any fo rm  o f 
damage and expend itu re  ; th e y  even refer to  r igh ts  
on land o r on w ater. Secondly, the  words in  
sect. 3 are de fin ite  in  app ly in g  the  A c t to  cases 
aris ing under a p riv a te  A c t o f P a rlia m en t, and the  
A c t upon w h ich  th e  Manchester Ship Canal Com
pany relies is a p riv a te  A c t  o f P a rliam en t. F o r 
the reasons I  have s ta ted  I  do n o t th in k  th a t  the 
lia b il i ty  in  question can p ro p e rly  be classed under 
the  heading “  loss o r damage,”  b u t  i t  cannot 
be denied th a t  i t  is a l ia b i l i t y  w h ich  arises under a 
p riv a te  A c t  o f P a rliam en t. T h ird ly , the  judg m e n t 
o f Bateson, J . in  The Chr. Knudsen, a lthough no t 
an a u th o r ity  d ire c tly  in  p o in t, undoub ted ly  gives 
to  th e  shipowner g rea t w a rra n t fo r  the  argum ent 
th a t  th is  class o f expense fa lls  w ith in  th e  w ide 
words o f th e  s ta tu te . A ga inst th is  there  appear to  
me to  be s trong  po in ts  in  fa vo u r o f th e  canal 
com pany. F irs t,  on a close exam ina tion  o f  the  
words upon w h ich  th e  shipowners are compelled to  
re ly , a fa ir  in te rp re ta tio n  o f  these words does no t 
seem to  inc lude th e  expense in  question. Secondly, 
upon th e  a pp lica tion  o f the  ru le  o f p rox im a te  
cause i t  seems, a lthough  a m a tte r o f  doub t, to  be 
w rong to  say th a t  th is  expense was p ro x im a te ly  
caused b y  negligence. The s ta tu te  gives re lie f 
aga inst a ll damage o r loss caused b y  negligence, 
b u t  i t  does n o t necessarily g ive re lie f in  respect o f 
in c id e n ta l expense a ris ing  o u t o f some special 
circumstances w h ich  supervene a fte r  th e  f irs t  
e ffects o f  th e  negligence have a lready been 
exhausted. T h ird ly , there  is the  noticeable absence 
o f  any clause sav ing  the  r ig h ts  o f  lim ita t io n  
conferred b y  th e  M erchant Sh ipp ing  A c t in  a class 
o f  p riv a te  s ta tu te  where such savings have o ften  
been made, and as to  w h ich  th e  fu l l  force o f  L o rd  
L o re b u rn ’s observations in  th e  case o f  Great 
Northern, Piccadilly, and Brompton Railway Com
pany v . Attorney-General h a rd ly  applies, since i t  
cannot be im agined th a t  th e  Manchester Ship Canal 
Com pany cou ld  get a p riv a te  A c t  th ro u g h  P a rlia 
m ent w ith o u t th e  sh ip -ow n ing  body being a t 
least fu l ly  aware o f  the  powers aga inst themselves 
w h ich  were being asked fo r  and granted. In  con
clusion, I  w ou ld  say th a t  the  p o in t appears to  me 
to  be a n ice ly  balanced one, and in  the  absence o f

any guidance fro m  previous a u th o r ity  the  best 
in te rp re ta tio n  w h ich  I  can p u t upon th e  te rm s o f 
these sta tu tes resu lts in  fa vo u r o f  the  Manchester 
Ship Canal Company. A cco rd ing ly , th e  p la in tif fs ’ 
c la im  to  l im it  th e ir  l ia b i l i t y  against these 
defendants in  respect o f th is  head o f expense fails.

Leave to appeal granted.
S olic ito rs fo r  p la in tiffs , Pritchard, Sons, Parting

ton, and Holland, agents fo r Batesons and Co., o f 
L ive rpoo l.

So lic ito rs fo r  defendants, th e  Manchester Ship 
Canal Com pany, H ill,  Dickinson, and Co.

June  15 and  16, and J u ly  10, 11, and  12, 1939.

(B efo re  L a n g t o n , J ., assisted b y  E ld e r B re th ren  
o f  T r in i t y  House.)

The Mathura, (a)
C ollis ion  o ff Dungeness —  Dense fog  —  

One vessel on voyage fro m  Schiedam to 
Vancouver sounding  “  ly in g  stopped ”  signals 
— Other vessel on voyage fro m  Calcutta to 
London proceeding up  E ng lish  Channel 
blowing fog  signals— Engines o f “  ly in g  
stopped ”  vessel p u t slow ahead ju s t  p r io r  to 
co llis ion— A lte ra tion  o f course by other vessel—  
Up-going vessel held tw o-th irds to b lam e ; 
other vessel, one-third— Costs in  same p ropo r
tion— Regulations fo r  Preventing Collis ions at 
Sea., arts. 15, 16, 28, 27 and  29.

T h is  was an action brought by the owners o f the 
Norwegian motor vessel B . against the owners 
o f the B r it is h  steamship M . in  respect o f a 
co llis ion  between the B . and the M . which  
occurred in  the E ng lish  Channel about three 
miles to the southward and westward o f 
Dungeness in  th ick fog  at about 11.45 a.m. on 
the 5th M arch , 1938. The case fo r  the p la in t if fs  
was that shortly before 11.45 a.m. on the day 
in  question, the B ., a steel tw in-screw motor 
vessel o f  4883 tons gross, was in  the E ng lish  
Channel about three m iles S-TF. true fro m  
Dungeness w h ils t on a voyage fro m  Schiedam  
to Vancouver, B .C ., in  ballast. The B ., which  
had previously  been in  co llis ion  in  about the 
same pos ition  w ith  the steamship S. W ., was 
ly in g , w ith  her engines stopped, s tationary in  
the water, and  was sounding signals o f two 
long blasts fo r  fog  at regulation intervals. I n  
these circumstances those on board the B . heard 
a s igna l o f one long blast, apparently righ t 
ahead, and a long way off. The B . sounded 
two long blasts in  rep ly, and thereafter signals 
o f one long blast fro m  the other vessel and o f two 
long blasts on the B . zeere exchanged. As, 
after some tim e, the vessel ahead appeared fro m  
her signals to be approaching ra p id ly , the B . 
p u t her engines f td l  speed astern and sounded 
three short blasts on her whistle. A s the B- 
began to gather sternway, a signa l o f one long 
blast was heard fro m  another vessel, which 
appeared to be r ig h t astern o f the B . ,  and

(a) Eeported by J. A. Petbie , Esq., Barrister-at-Law.



ASPINALL’S MARITIME LAW CASES. 329

Adm.]

accordingly the B .  stopped her engines and  
then p u t them slow ahead in  order to take o ff 
her sternway. Thereafter the engines o f the B . 
were again stopped, i t  being observed that the
B .’s heading had altered meanwhile to about 
Ar.W \ magnetic. On becoming stopped in  the 
water, the B .  sounded two long blasts on several 
occasions, receiving in  rep ly  signals o f one long 
blast fro m  the approaching vessel which, how
ever, now appeared to be bearing about abeam 
on the B . ’ s p o rt side. A fte r an in te rva l, as the 
approaching vessel appeared to be draw ing aft, 
the B .  p u t her engines slow ahead, and sounded 
one long blast on her whistle. A s  the B . 
gathered headway, a vessel, which afterwards 
proved to be the M ., came in to  view about 100 
yards distant, and bearing a litt le  fo rw a rd  o f 
the B . ’ s beam. A s  the M . was seen to be 
approaching at speed and to be heading fo r  the 
bridge o f the B .,  the B .  p u t her engines f u l l  
speed ahead, and her wheel was ordered astar- 
board, but before the latter order was carried out, 
the B . ’ s wheel was ordered and p u t hard aport 
in  an endeavour to sw ing her stern clear o f the
M . The M . continued on at speed, however, 
and w ith  her stem struck the B .  ju s t  abaft the 
engine room, doing damage to the B . I n  the ir 
defence, the defendants denied negligence, and  
the ir case was that the M ., a steel screw steam
ship o f 8890 tons gross, w h ils t on a voyage 
fro m  Calcutta to London, was, on the 5th 
M arch , 1938, in  the E ng lish  Channel to the 
southward and westward o f Dungeness, p ro 
ceeding upon a course o f N .  56 degrees E . true  
and at a speed o f about five  knots through the 
water, and sounding long blasts fo r  fog  in  
accordance w ith  the regulations, when, shortly  
before 11.33 a.m. those on board her heard two 
long blasts fro m  a vessel (which afterwards 
proved to be the B .) ,  apparently bearing on the 
M .’s starboard bow. The M . im m ediately  
stopped her engines and sounded a signal o f one 
long blast in  re p ly ; the vessels thereafter 
continued to exchange these signals. A s the
B . broadened on the M . ’s starboard bozv, the M . 
altered her course 15 degrees to po rt, and  
thereafter worked her engines at “  slow ahead," 
“ dead slow ," and "s to p ," as required tom a in ta in  
steerage way. Shortly afterwards, in  order to 
avoid getting too close to a tug and tow on her 
po rt side, the M . was brought back on to her 
o rig in a l course o f N .  56 degrees E . true, 
m ain ta in in g  steerageway and sounding signals 
o f one long blast at regulation intervals. The
B . was heard to be sounding signals o f two long 
blasts u n t il a signa l o f one long blast teas heard 
fro m  her, when the M . ’ s engines were im 
mediately p u t f u l l  speed astern, and three short 
blasts were sounded on the M . ’s whistle. I t  was 
then that the B . loomed up  in  the fog , distant 
about 400f t . ,  and bearing about two to three 
po in ts on the M . ’ s starboard bow. Three short 
blasts were again sounded on the M . ’ s whistle, 
but the B .,  coming on and sw inging to starboard, 
struck the stem o f the M . w ith  her p o rt side aft, 
causing damage to the M . The B .  was heard 
to sound three short blasts, but those on board
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the M . were unable to say what was the precise 
moment at which they heard them. I t  was 
alleged by the p la in t if fs  that those in  charge 
o f the defendants'' vessel had fa ile d  to comply 
w ith  articles  16, 27 and  29 o f the C o llis ion  
Regulations, w h ils t the defendants, who blamed 
the B . fo r  the collis ion, alleged that those on 
board her had fa ile d  to comply w ith  arts. 1 5 ,1 6 , 
23, 27, and  29. The place o f co llis ion having  
been fo u n d  by the learned judge to be substan
t ia l ly  as pleaded by the p la in tiffs , namely, three 
miles, as near as m ight be, to the S .W . o f 
Dungeness,

Held, (1) That the M . was to blame fo r  excessive 
speed and alte ration o f course.

(2 ) T hat the B . was to blame fo r  going slowly 
ahead ju s t  before the co llis ion, 'after having  
in tim ated to the M . that she was ly in g  stopped 
in  the water.

(3 ) That the blame should be apportioned as to 
two-th irds upon the M ., and as to one-third  
upon the B .

(4 ) That the costs should fo llo w  the apportionm ent 
o f blame.

Damage by collision.

The p la in tiffs , Messrs. W estfa l Larsen and Co. 
A /S , were the  owners o f the  Norwegian m o to r vessel 
Brimanger (4883 tons gross, and 2999 tons net 
register, 415ft. in  length  and 56 ft. in  beam, fit te d  
w ith  Diesel engines o f 625 h.p. nom.), belonging to  
the  p o rt o f Bergen. The defendants were Messrs. 
B rocklebank, L im ite d , o f L ive rpoo l, owners o f the 
steamship M athura  (8890 tons gross and 5480 tons 
ne t register, 501ft. in  length  overa ll and 63 ft. in  
beam, f it te d  w ith  o il-fue lled steam tu rb in e  engines 
o f 1147 h.p. nom.). A t  the  tim e  o f the  collis ion, the 
Brimanger was in  ba llast, the  M athura  laden w ith  
a general cargo. Each vessel alleged th a t  the 
collis ion was due to  the  negligence o f the other. 
B o th  parties denied th a t  there had been any 
negligence on the  p a rt o f those in  charge o f th e ir  
own vessel. The angle o f  the  collis ion (which 
occurred in  dense fog in  the  E ng lish  Channel about 
three miles south-west o f Dungeness and a t about 
11.45 a.m. on the  5 th  M arch, 1938) was found by 
the learned Judge to  have been between 70 and 
80 degrees, the  pa rts  o f th e  vessels w hich struck 
being the  stem and starboard bow o f the M athura 
and th e  p o rt side o f the  Brimanger ju s t a f t  o f her 
engine-room, about opposite the  fo rw ard  end o f 
N o. 4 hatchw ay. The rem ain ing circumstances o f 
the  collis ion appear su ffic ien tly  fro m  the headnote 
and the  judgm en t. The case o f the  Haarfagre 
(64 L I. L .  Rep. 69) is referred to  b y  Langton, J . in  the 
course o f  his judgm en t, as regards the  d u ty  o f vessels 
ly in g  stopped in  the  w ater, and, as w i l l  be seen, was 
app lied b y  th e  learned judge in  th e  present in 
stance. In  th a t  case Langton , J . held a vessel (the 
British Reliance) p a rt ly  to  blame fo r  a collision 
in  fog because, hav ing  stopped, she then  went ahead 
when the  bearing o f th e  o ther vessel (the Haarfagre) 
was n o t su ffic ien tly  ascertained and in  circumstances 
in  w h ich  she m ig h t have led th a t o ther vessel to  
im agine th a t  she was s t i l l  stopped, and because 
she d id  n o t stop im m ed ia te ly  she again heard the 
o ther vessel ahead.

H . G. Willmer, K .C . and Vere Hunt, fo r the 
p la in tiffs .

The Mathura.
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K . S. Carpmael, K .C . and E. W. Brighlman, fo r 
the  defendants.

Langton, J.— This has proved a m ost d iff ic u lt 
and troublesom e case and ow ing to  nobody’s fa u lt  
i t  has run  an unusual and ra the r an unhappy course.

The collis ion in  question happened as long ago 
as the  5 th  M arch, 1938. I  have been hearing the 
evidence fro m  the  tw o  sides a t various dates d u ring  
th is  year— June and J u ly  o f th is  year— and I  have 
had on ly  a continuous run  o f the  case d u ring  the 
last tw o  days o f argum ent. A  case w hich is p re 
sented in  th a t  frac tio n a l w ay, a fte r a long in te rva l, 
necessarily suffers fro m  the  s ta rt, and the  case has 
been com plicated in  the  present instance b y  the  
unusual character o f the  records o f b o th  sides. 
I  th in k  i t  is th e  leng th  o f t im e , together w ith  the 
unusual character o f th e  records, w h ich  has made 
rea lly  a considerable d iff ic u lty  in  th e  case. Some 
features, however, have emerged clearly, and i t  is 
fro m  the  clear features th a t  I  have been forced to  
make up m y  m ind.

The ships in  co llis ion were the  p la in tif fs ’ ship, 
the  Brimanger, a tw in -screw  m o to r vessel, belonging 
to  the  p o rt o f Bergen, o f 4883 tons gross and 415ft. 
in  leng th, and the  defendants’ vessel, the  Mathura, 
a larger vessel o f 8890 tons gross, a single-screw 
tu rb in e , o f  501ft. in  length.

On the  day in  question the  Brimanger had been 
com ing down the  Channel in  lig h t  t r im  and bound 
fro m  Schiedam to  Vancouver, B r it is h  Colum bia, in  
ba llast, and the  Mathura, w h ich  was heav ily  laden, 
was com ing up Channel on her voyage fro m  C a lcu tta  
to  London. A b o u t f i f t y  m inutes— I  say advised ly 
“  about ”  because none o f  the  tim es on the 
Brimanger is ve ry  precise— about f i f t y  m inutes 
before th e  collis ion w ith  the  M athura, the  Brimanger 
had had a collis ion, in  the neighbourhood o f 
Dungeness, w ith  a vessel called the  South Wales. 
X am to ld  th a t  th a t  co llis ion is the  sub ject o f l it ig a 
tio n , and, therefore, I  w ou ld  say no th ing  about i t ,  
and rea lly , as fa r as th is  case is concerned, there  is 
ve ry  l i t t le  to  be said about i t  in  any event. Suffice 
i t  to  say th a t  the Brimanger's people say th a t  the 
co llis ion w ith  the  South Wales happened somewhere 
about three m iles to  the  south-westward o f Dunge
ness and th a t th e  co llis ion th e y  had subsequently, 
some f i f t y  m inutes la te r, happened near about the 
same lo ca lity .

R ound th is  question o f the place o f co llis ion a 
great deal o f con troversy has raged in  the  present 
case. The M athura  says th a t  the  co llis ion hap
pened s ix  m iles to  the  southw ard and w estward o f 
Dungeness, and the im portance o f th a t  feature  is 
th a t i t  makes the run  o f the  M athura  fro m  a position  
o ff the  Royal Sovereign L ightvesse l ve ry  m uch the 
less to  the  place o f co llis ion and in  p ro p o rtio n  as th a t 
run  is th e  less, so is th e  speed o f the  M athura— a 
m ost im p o rta n t fa c to r in  the  present case. I  have 
heard argum ents a t v e ry  g rea t leng th , b u t  a v e ry  
great deal depends on one’s estim ate o f t im e . I  
have had the  assistance o f the  E ld e r B re th ren  and 
they  have g iven me th e ir  ca lcu la tion to  add to  the  
various calcu lations th a t  have been made b y  
learned counsel. I  am  satisfied, on the  evidence 
and on m y  understand ing o f the  calcu lations— the 
calculations po in t, the  M athura  says, to  n o t less 
than  s ix m iles to  the  south and westward— th a t, as 
the Brimanger says, the  place o f co llis ion was about 
three m iles to  the  south-west o f Dungeness. T ha t, 
I  know , has th is  add itio na l force, th a t  i t  coincides 
rea lly  w ith  the  m ain  features o f b o th  sides. I  have 
been m uch pressed b y  M r. Carpmael, fo r the 
Mathura, to  say th a t  the  s to ry  I  have had fro m  the  
Norwegian vessel the  Brimanger, was a tissue o f 
fa lsities, th a t i t  was n o t the  real t r u th  and th a t  the

real t r u th  la y  w ith  the  M athura. I  cannot accept 
th a t  a t  a l l ; and I  do n o t th in k  th a t  i t  is a t a ll 
a ju s tifia b le  c ritic ism  o f the evidence and i t  was no t 
the  impression w hich the  Norwegian witnesses made 
on m y  m ind. C aptain Lange, the  m aster o f the 
Norwegian vessel, m et M r. Carpmael m ost fa ir ly  in  
cross-exam ination. H e adm itte d  w h a t was p u t to  
h im  as errors ve ry  fra n k ly  and he gave me the 
impression o f a m an who was try in g  his best. 
E q u a lly , I  should lik e  to  say o f  Capta in Hanna, the 
experienced m aster o f th e  M athura, th a t  I  acqu it 
h im  o f any desire to  deceive b y  an inven ted  sto ry. 
B u t I  th in k  th a t  b o th  these masters have been 
inexact, and I  th in k  th a t  o f the  tw o  Captain H anna 
has been m uch the more inexact. I  w il l de ta il, in 
a m om ent, m y  reasons fo r so saying and pass to  
one o r tw o  o f  the  m atte rs  w h ich  rest upon solid 
ground.

In  fin d in g  the  place o f co llis ion, w h ich  I  do 
c learly , a t  th ree m iles, as near as m ay be, to  the 
S.W . o f  Dungeness, we have something to  begin 
w ith . Secondly, there  is the  angle o f th e  b low . As 
to  th a t,  the  parts  o f  the  vessels w h ich  s truck  were 
the  stem and sta rboard  bow o f th e  M athura  and the 
p o rt side o f  the  Brimanger, ju s t a f t  o f  her engine- 
room  and in  a s trong place about opposite the 
fo rw a rd  end o f  N o. 4 ha tchw ay. I  had ve ry  good 
evidence fro m  M r. F  oster, on beha lf o f the  Brimanger, 
and some evidence also, w h ich  I  have taken  in to  
account, from  M r. B la cke tt, on beha lf o f the 
Mathura. I  pre fer the  evidence o f M r. Foster because 
i t  seemed to  me th a t  he has made a more exhaustive 
s tu d y  o f  th e  whole sub ject, and on his showing the 
angle was 70 degrees. M r. B la c k e tt made i t  a l i t t le  
w ide r— 80 degrees. O f th e  tw o , as I  say, I  prefer 
the  evidence o f M r. Foster. I  am sure M r. B la c k e tt 
w il l  n o t im agine I  am  tre a tin g  h im  w ith  any d is 
respect when I  say th a t  in  th is  case I  p re fe r the 
evidence o f M r. Foster— supported b y  the  various 
draw ings and m easurem en ts--tha t the  angle was 
p rob a b ly  nearer 70 degrees th a n  80 degrees. There 
again there  is som ething so lid  upon w h ich  one can 
b u ild .

W hen one comes to  th e  records o f  th e  vessels one 
is on ve ry  d if f ic u lt  ground, b u t, as regards th e  speeds 
a t  co llis ion, again, I  th in k , I  have som ething upon 
w h ich  I  can b u ild  w ith  some c e rta in ty . There again 
the  surveyors d iffe red, b u t  n o t b y  a great deal, and 
I  am  satisfied fro m  the  evidence th a t  I  have heard, 
and again ta k in g  th e  records such as are reliable, 
th a t  th e  speeds o f  these vessels a t co llis ion were : 
th e  Brimanger, abou t fo u r kno ts ; and the  Mathura, 
about three knots.

N ow , going back to  such m a te r ia l as is re liab le  on 
th e  records, th e  trou b le  about the  Brimanger s 
records is th a t  th e y  are cu rious ly  invo lved  and a t 
timers con tra d ic to ry . The collis ion, according to  
th e  Brimanger, m ay  have taken  place a t 11.45, a t 
11.44 o r a t 11.40, and i t  is ve ry  unusual to  fin d  in 
documents apparen tly  ca re fu lly  kep t, such an 
e x tra o rd in a ry  discrepancy. A ga in , when one tries 
to  p u t  them  together— th a t  is to  say, ta k in g  the 
deck log and the  engine-room  log together—one 
gets in to  every k in d  o f  d iff ic u lty . T he y  seem to  have 
had the  m ost haphazard m ethods on th a t  vessel o 
tim e-keeping. One finds in  the  deck log th a t  a 
9.53 th e  c lock was p u t back fifteen  m inutes, an 
no one could g ive any reasonable account o f  why 
th a t  tim e  should have been selected to  p u t  th e  cloc 
back fifteen  m inutes. T u rn in g  to  th e  engine-rooin 
record one finds, in  a ra th e r u n lik e ly  place, a not 
th a t  th e  c lock was p u t back th irte e n  m inutes a 
11.38, and there  does n o t seem any pa rticu ia  
reason w h y  11.38 should be selected as the  momen^ 
to  correct th e  engine-room tim e , no r w h y  difleren 
tim es should be selected fo r  p u tt in g  back w»
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d iffe re n t clocks. A p a r t from  th a t,  th e  tim es, as 
fa r as the  m a te ria l tim es are concerned in  th is  case, 
seem to  have s ta rted  w ith  some discrepancy. The 
deck record reads : “  A t  3.10 fog set in . Speed was 
reduced and gave fog signals.”  The engine-room 
record gives : “  S tand-by 3.15 o’clock, slow ahead 
3.20.”  I t  w ou ld  ra th e r seem a t th a t  m om ent th a t  
the engine-room  was ten  m inutes ahead o f the  deck, 
b u t as the  clocks were then  ju m p in g  about in  the  
w ay I  have suggested i t  is a lm ost im possible to  
m a rry  these tw o  records so as to  make any con
secutive sense o f them .

As regards the  co llis ion itse lf, on the o ther hand, 
no one can b lam e the  Brimanger fo r  n o t g iv ing  an 
e n tire ly  deta iled  account in  th e ir  log. A.s I  have 
a lready po in ted  ou t, th e  deta ils  are so fu l l  as to  be 
confusing. Three d iffe re n t tim es are given fo r  the 
collis ion. T hey e v id e n tly  a ttem p ted  a t some tim e  
to  p u t  down in to  th e ir  log eve ry th ing  th a t  th e y  
knew o r remembered, o r th o u g h t th a t  th e y  rem em 
bered, about th is  co llis ion, and the  d e ta il is as fu l l  
as anyone can desire.

W hen one tu rn s  to  the  Mathura's records th e y  
seem to  have ke p t th e ir  records w ith  such an 
am ount o f economy as to  have produced no th ing  
a t a ll. I t  is a m a te ria l p a rt o f the  whole case fo r 
the  M athura  th a t,  a fte r hearing the  fog signals o f 
the Brimanger in  th e  firs t instance, she a ltered her 
course some 15 degrees to  the  n o rth w a rd  from
N . 56 E ., and then , a fte r run n in g  some ten m inutes, 
came back again to  the  o rig ina l line, o r to  w ith in  
a degree o f i t ,  and ran  another ten  m inutes before 
the collis ion. I  fa il to  fin d  in  her record any note 
o f th is  rem arkab le  a lte ra tio n  a t a ll. M oreover, I  
have th e  w o rk ing  ch a rt o f th e  m aster o f the  Mathura, 
in  w h ich  he noted down ca re fu lly , as he w ou ld , his 
tim es o f passing objects, such as th e  Royal Sovereign, 
and the  course ru n  from  the  Royal Sovereign. Th is  
course line  is com ple te ly  innocent o f any a lte ra tio n  
o f any k in d , and i t  is ve ry  d if f ic u lt  to  im agine a t  a ll 
th a t  a care fu l experienced seaman run n in g  in  the 
na rrow  waters o f the  Channel in  dense fog, m ak ing  
po in ts  like  Dungeness a t ve ry  close range, w ou ld  in  
fa c t m ake a serious a lte ra tio n  o f 15 degrees, and 
transfe r h is course, w h ich  had been ca lcu la ted a t 
some tw o  cables to  the  n o rth w a rd  o f its  o rig ina l 
line, w ith o u t m ak ing  any record on his ch a rt o r in  
any book o f th is  qu ite  serious a lte ra tion . Therefore, 
as fa r as the  records o f these tw o  ships are concerned, 
there is ve ry  l i t t le  th a t  I. fin d  th a t  I  can re ly  upon.

W h a t is agreed th a t  I  can re ly  upon is th a t  the 
last engine m ovem ent o i  th e  M athura  was to  p u t 
her engines fu l l  astern fo r  a period o f between tw o- 
and -a -ha lf and th ree  m inutes before th e  collis ion 
ac tu a lly  happened. T h a t is recorded in  th e  engine- 
naovement book o f the  M athura ; i t  is recorded 
in  th e  bridge m ovem ent book o f  the  Mathura  ; and 
M r. W illm e r fa ir ly  says fo r  the  Brimanger th a t  he 
does n o t challenge those books so fa r as th e y  record 
movements. H e  challenges ve ry  sharp ly  the 
estimates o f  speed th a t  th is  pow erfu l vessel, the  
Mathura, pu ts  upon her various movem ents— w h a t 
she calls her h a lf  speed, her slow speed o r her 
dead slow speed. B u t he does n o t challenge the 
actual m ovem ents recorded, and, indeed, unless one 
imagines th a t  the  people fro m  the  M athura  had in  
fac t concocted a n o t ve ry  rosy s to ry , i t  w ou ld  be 
d iff ic u lt to  challenge those las t m ovements.

N ow , i f  one takes th is  engine m ovem ent book—  
wh ich  is confirm ed b y  the  b ridge m ovem ent book 
m a ll essentials, except as to  h a lf a m in u te  here and 
there— i t  appears th a t  fo r seven o r seven-and-a-half 
m inutes, in  th e  las t ten m inutes before the  co llis ion, 
the M athura  was m oving  a t  e ithe r “ dead slow”  or 
‘slow ahead”  ; th a t  a fte r being some fou r-and-a -ha lf 

m id fo u r m inutes “ slow” — the  las t tw o  ahead m ove

m ents— she stopped and p u t her engines “  fu ll 
astern .”  N ow , one has to  estim ate w h a t was the 
speed o f th is  vessel, th e  Mathura, w h a t she had been 
doing, and w h a t was her speed. I  have asked the 
E ld e r B re th ren , on th e  assumption th a t  a t  the  tim e  
o f  co llis ion  she was m aking  th ree  knots, i f  she had 
p u t her pow erfu l engines astern fo r  tw o -and -a -ha lf 
to  three m inutes before the  collis ion, w h a t speed 
she was m aking  before th a t  tim e , and th e y  te ll me 
n o t less th a n  seven kno ts. N ow , M r. W illm e r has 
p u t fo rw a rd  m any calcu lations as to  the speed o f 
the  Mathura, and on a ll those calcu la tions I  have 
come to  the  conclusion, on w h a t the  E lde r B re th ren  
have advised me, th a t  th is  vessel m ust have been 
m aking  som ething like  seven kno ts when she p u t 
her engines fu l l  astern three m inutes before the 
collis ion.

N ow  th a t  th row s a flood o f lig h t on the speed and 
m ethod o f approach o f the  M athura  to  th is  place o f 
collis ion. She says th a t  she heard the  w h is tle  o f 
the  Brimanger some tw e n ty  m inutes before the 
collis ion— we w ill assume in  her favour th a t  th a t  is 
possibly, and b road ly , r ig h t. She says th a t having 
heard i t  she made various engine movements, and 
one need no t troub le  ve ry  m uch about them . 
N a tu ra lly  the  records in  her engine m ovem ent 
book “  stop ”  a t 11.9. Considering she was n o t in  
co llis ion, on her own tim e, u n t il 11.33$, no one can 
com pla in  th a t  she d id  n o t stop, a t any ra te , in  
accordance w ith  the  rules, on hearing the  o ther 
vessel’s w h istle . She stopped w e ll before the 
collis ion. One finds the  same record in  the  bridge 
m ovem ent book a t 11.19. The o rig ina l stop fo r  the 
Brimanger was earlier s t ill,  and again recorded some 
ten  m inutes earlier. I t  has been no p a rt o f the 
a tta ck  upon her th a t  she made any breach, e ither 
technica l o r real, o f the  fog rules b y  n o t s topping on 
hearing the  o ther vessel. W h a t is said o f her is 
th a t, having  stopped, she w ent on, and w ent on a t 
fa r to o  great a speed, and th a t  her speed was the  
p rinc ipa l co n trib u to ry  fa c to r to  th is  collis ion.

N ow  comes the  question o f her a lte ra tio n  o f 
course. T ak ing  w h a t Capta in H anna has said as to  
the course record, I  have to  say th a t  I  do n o t accept 
th a t. I  am  n o t saying th a t i t  is an inven tion , in  
the  sense th a t  Capta in H anna was foolish enough 
to  in ve n t the  fa c t th a t  he p u t his he lm  to  p o rt and 
p u t his helm  to  starboard again. N o  officer wants 
to  come and te ll me th a t  he a ltered his he lm  tw ice 
when approaching another vessel in  fog. T he ir 
o n ly  o ther w itness who is here is his helmsman. 
I t  m ay be said, in  the  circumstances, th a t  he was 
the  p rinc ipa l witness th a t  could support h im , b u t 
there  is no record o f i t ,  and his account o f w h y  he 
d id  i t  does n o t convince me a t a ll. H e says th a t  he 
hauled up  to  the  no rth w a rd  15 degrees because he 
heard the  p ilo t  b oa t b low ing . I  made, I  th in k , 
some na tu ra l c ritic ism  a t an early  stage o f the  fac t 
th a t I  saw no th ing  in  the  pleadings about i t .  T h a t 
was im m ed ia te ly  rem oved b y  M r. B rig h tm a n  te llin g  
me th a t  i t  was in  his o rig ina l instructions. O f 
course, when M r. B rig h tm a n  te lls  me th a t, I  accept 
i t  a t once fro m  h im . I  am  n o t p re tend ing to  say 
th a t  th is  was a p ilo t  boa t w h ich  Captain H anna 
f irs t th o u g h t o f in  the  w itness-box, b u t I  th in k  the 
process in  his m ind , as nearly  as can be accounted 
fo r, was th a t, hav ing  no record, he perhaps, w ith  
th e  assistance o f h is helmsman, said : “  W h y  d id  
we a lte r ? ”  and then  he th o ug h t th a t they  altered 
fo r  th e  p ilo t boa t. I t  occurred to  h im , in  th e  
circumstances, th a t  the  helmsman had heard the 
p ilo t boa t, b u t he had no t. H e never heard the 
p ilo t boa t b low , and we know, in  t r u th  and in  
fac t, th a t  the  p ilo t  boa t was never to  the  westward 
o f  Dungeness— i t  was p icked up somewhere to  the 
eastward o f Dungeness, and no one heard the  p ilo t
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boat a t a ll. I  am  a fra id  the p ilo t boa t is a m y th  
and th a t  Capta in H anna is com ple te ly w rong when 
he says th a t  he a ltered fo r  the p ilo t boa t. H e never 
d id  an y th ing  o f the  k in d , no r d id  he a lte r— although 
he says he d id  now— 15 degrees to  the no rthw ard .

W ha t I  am  a fra id  he d id  was th a t as he 
approached th is  vessel, the  Brimanger— as m any 
seamen do feel in  the  circumstances— he fe lt  some 
u n ce rta in ty  as to  where she was. H e was also 
nav iga ting  under d iff ic u lt circumstances w ith  tw o  
o ther vessels on his p o rt side runn ing  up to  the 
n o rthw a rd  o f h im , the  f irs t a tu g  and to w  and the 
second an Am erican vessel, and we now know  
fro m  the  Brimanger's side th a t  there  was another 
vessel astern s lig h tly  to  the  southw ard o f the 
Brimanger. H earing, i t  m ay be, any o f those 
whistles, o r a ll o f them , or feeling th a t  he was 
ge tting  too  m uch to  the  southw ard, I  th in k  i t  is 
true  th a t  Captain H anna a ltered h is course and 
a ltered i t ,  no t once, b u t tw ice , and a worse th in g  
fo r h im  to  have done i t  is d iff ic u lt to  im agine. I  
am  no t losing s igh t o f the  fa c t th a t  M r. Carpmael 
pressed upon me the  idea th a t  the  Brimanger was 
n o t apparen tly  confused b y  his a lte ra tio n  o f course, 
because th e y  seemed to  im agine h im  as keeping a 
fa ir ly  steady bearing fro m  them . B u t here was the 
M athura  approaching the  Brimanger in  w ha t I  am 
advised was a to ta lly  unseam anlike w ay and in  
w ha t fro m  m y  p o in t o f v iew  I  ho ld  to  have been a 
negligent w ay. I  th in k  i t  is w rong fo r a vessel 
approaching another in  fog to  a lte r her course unless 
there  is some good and suffic ient reason fo r i t ,  and 
I  do n o t fin d — cannot fin d — th a t there  was any 
good and suffic ient reason fo r  the  M athura  to  a lte r 
her course e ithe r to  the  n o rth w a rd  o r to  the  south
w ard  in  the  w ay in  w h ich  she d id  in  th is  case. 
I t  seems to  me th a t  th a t  was a w rong and negligent 
th in g  to  do, and the  E ld e r B re th ren  have advised 
me th a t  i t  was a m ost unseamanlike th in g  to  do.

B u t th e  gravam en o f the  charge against her is 
speed, and I  am satisfied th a t  she was com ing from  
the Royal Sovereign, in  these circumstances o f dense 
fog. m uch too fast, and th a t  she p u t her engines 
ahead— w h a t she called fro m  “  dead slow ”  to  
“  slow ” — and go t a speed w hich she, a b ig  un 
w ie ldy  vessel, was unable to  get o ff when the 
rea lly  dangerous m om ent occurred. She says 
th a t  she can get 70 per cent, o f her power astern. 
The E lde r B re th ren  have taken  th a t  in to  account 
in  the estimates th e y  have made, and, accepting 
th a t  she was g e tting  o ff her w ay, th a t  she was 
going m uch too  fast and approaching the Brimanger 
in  an unseamanlike w ay, to  m y  m ind, is now 
beyond controversy.

N ow  I  come to  the  Brimanger. There, as I  say, 
there  is no lack o f record. H e r s to ry  is, i f  possible, 
over documented, and her m aster was a fran k  
person. The d iff ic u lty  is to  understand exactly  
w hy she made w h a t M r. W illm e r has fra n k ly  
adm itte d  was a m istake in  com ing ahead a t the 
last m om ent. I t  m ay be th a t the  nerves o f  the 
m aster o f the  Brimanger were somewhat shattered 
b y  the  previous co llis ion and were none too  steady 
a t th is  m om ent, b u t otherw ise her conduct, w h ich 
had been em inen tly  p ruden t du ring  the  greater 
p a rt o f th e  approach o f the Mathura, seems alm ost 
inexp licab le  a t the  last ven ture . H a v in g  been in  
co llis ion a t 10.55 w ith  the South Wales, she appears 
to  have held herself as best she could, w ith  ve ry  
l i t t le  cu rren t a t th e  tim e , o ff Dungeness, as fa r  as 
one can glean fro m  the  in fo rm a tio n  on the  cha rt—  
she appears to  have held herself in  m uch the same 
pos ition  fo r some h a lf an hour u n t i l  she heard the 
w h is tle  o f the  approaching M athura. H e r firs t 
action  f« n  hearing the  w histle  o f the  M athura  
was eve ry th ing  th a t one could have desired. She

was stopped in  the w ater, and she gave proper 
signals o f tw o  long blasts, and a t ano ther tim e, 
when she fe lt  i t  w ou ld  be p ruden t to  go astern, she 
gave three short b lasts, a ll o f w h ich were heard, and 
apparen tly  appreciated, on board the  Mathura. 
Then, find ing  she had go t stern  w ay, she came 
slow ahead and b rough t herself again to  a s tands till, 
b u t, a t an un looked-fo r m om ent and a t a ve ry  
sho rt t im e  before the  collis ion, she made Up her 
m ind  th a t  she ought to  help the  approaching 
M athura  b y  going ahead. “  I  w ent ahead,”  the 
m aster said, “  to  get o u t o f his w ay.”

I  had a case n o t v e ry  long ago— the  Haarfagre 
(64 L I.  L .  R . p. 69)— in  w h ich  I  expressed w ha t 
I  fe lt  as regards th e  d u ty  o f a vessel ly in g  stopped 
in  th e  w ate r, and ne ither counsel seems to  have 
critic ised  those observations a t a ll sharp ly  ; in  fact, 
they  seemed to  accept them  as being a fa ir  estim ate 
o f the  d u ty  o f a vessel in  those circumstances. I t  
has been p u t as h igh  as saying th a t  a vessel w h ich 
is b low ing  tw o  long blasts inv ites  the  o ther to  come 
ahead and pass her. I  said in  th a t  case— and I  see 
no reason a t a ll to  w ith d ra w  fro m  w h a t I  said—  
th a t th a t  is p u tt in g  the  m a tte r too  h igh . I t  is no t 
an in v ita tio n . On th e  o ther hand, i t  is, as I  said 
there, a ve ry  clear advertisem ent th a t  the vessel is 
stopped. The vessel w h ich  blows tw o  long blasts 
can have no com p la in t i f  the  o th e r vessel comes 
ahead and takes steps to  pass her ; and, therefore, 
I  w ent on to  say, the  vessel th a t  has b low n fo r 
a considerable period a signal o f tw o  long blasts 
ought to  be ve ry , ve ry  care fu l about com ing ahead 
again. She should o n ly  do i t  in  circumstances th a t 
she feels m ake i t  im pera tive  on her p a rt to  do it .  
I t  is ve ry  a p t to  confuse the  person w ho has heard 
her b low  the  tw o  long blasts and has made up  his 
m ind  th a t  th a t  is a vessel stopped in  the  w ate r, and 
who has taken  action  accord ing ly.

As I  say, I  see no reason to  depart a t a ll fro m  w ha t 
I  said in  the  case o f the  Haarfagre, and the  resu lt is 
th a t  the  Brimanger m ust also be to  blame. The 
Brimanger came ahead— came cau tiously  ahead—  
b u t came ahead in  a w ay w h ich  I  th in k  undoub ted ly  
led to  th is  co llis ion. She d id  n o t come ahead w ith  
speed, b u t  had she rem ained where she was I  th in k  
there  can be no d oub t th a t  th is  co llis ion w ou ld  have 
been avoided— n a rro w ly  avoided, b u t avoided. 
B u t having  los t her headway and also being angled 
somewhere up to  the  no rth w a rd — between n o rth 
west and n o rth — she came ahead and came rea lly  
across th e  course o f the  approaching Mathura. 
H a d  she on ly  been on h e / o rig ina l heading a ll m ig h t 
have been well, b u t  th is  case illus tra tes , even more 
than  w h a t I  said in  the  Haarfagre, the  danger o f 
a vessel w h ich  has been stopped com ing ahead 
again fo r  an approaching vessel. I t  is a com m on
place among seamen th a t  i f  you  lose yo u r w ay you 
are a lm ost certa in  to  lose y o u r heading, and there  is 
no doubt th a t  th is  vessel lost her heading consider
ab ly , and she proceeded on a heading between n o rth  
and north -w est across the  course o f the  Mathura. 
The tw o  vessels came in to  s igh t a t a distance w hich 
is va riou s ly  estim ated a t between 400ft. and 150ft. 
— as fa r  as I  can say fro m  the various m ovements, 
p robab ly  a t som ething less th a n  300 ft.— and then 
the  Brimanger p u t her engines fu l l  speed ahead. 
I  am  n o t b lam ing  her fo r th a t. The E lde r B re thren 
advise me th a t, in  the  circumstances, i t  was good 
seamanship. She had to  avo id  being h it  in  the 
engine-room, i f  she possib ly could, and undoubted ly, 
b y  p u tt in g  her engines ahead in  the  w ay she d id, 
she d id  avo id  being h it  in  the engine-room. I f  she 
had n o t p u t her engines fu l l  ahead she ce rta in ly  
w ou ld  have been h it ,  as fa r  as one can calculate the 
m a tte r. So th a t  th a t  las t m ovem ent o f p u tt in g  her 
engines fu ll ahead was n o t negligent, and, in  the
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resu lt, she was s truck in  a com para tive ly  strong 
place opposite the  fo rw a rd  end o f N o. 4 hatchw ay. 
She is, therefore, to  blame fo r one th in g , and one 
th in g  on ly , nam ely, fo r  com ing ahead when i t  was 
n o t necessary to  do so, and com ing ahead a fte r she 
had lost her headway.

In  these circumstances, one has to  apportion  the 
blame, and I  have no doubt th a t  the  m a jo r p o rtio n  
o f th e  blame fa lls  upon the  M athura, b u t the  blame 
to  be apportioned to  the  Brimanger is n o t s ligh t. 
Therefore, I  th in k  the  p roper p ropo rtion  should be 
tw o -th ird s  and one-th ird— the M athura  tw o -th ird s  
to  blame fo r  th e  collis ion, and th e  Brimanger one- 
th ird  to  blame.

Solic ito rs fo r the  p la in tiffs , Thomas Cooper 
and Co.

Solic ito rs fo r the  defendants, H ill,  Dickinson 
and Co.

Court of J n s w a te ,
COURT OF APPEAL.

June  20, 21, 22 and  23, and J u ly  18, 19S9.

(B e fo re  Sc o tt , F in l a y , a n d  d u  P ar cq , L .J J . ,  
assisted b y  N a u t ic a l Assessors.)

The Hurunui; Foyster v. New Zealand 
Shipping Co., Limited (a )

C ollis ion— Claim, fo r  loss o f life  by personal 
representative o f member o f crew— Vessels on 
crossing courses— D u ty  o f stand-on vessel 
where no action taken by give-way vessel—■ 
A rt.  21, Note, o f Regulations fo r  Preventing  
Collis ions at Sea, construed.

T h is  was an appeal fro m  a decision o f S ir  Boyd  
M errirnan , P . in  an action to recover damages 
under the F a ta l Accidents Act, 1846, and the 
Law  Reform  (M iscellaneous Provis ions) Act, 
1934, in s titu ted  in  the A d m ira lty  Court by 
M . F . F .,  the w idow  o f a member o f the crew 
o f the Lowestoft steam d r ifte r  R . who was 
drowned in  a collis ion between the R . and the 
lin e r  H .  which occurred on the m orn ing o f the 
19 th November, 1937, o ff  Lowestoft in  hazy 
weather, and as a result o f which the R . was sunk. 
The p la in t if f 's  case was that, between 9 and 
10 a.m. on the day in  question, the R .  (95 tons 
gross), wh ich was bound fro m  Lowestoft to 
fish in g  grounds in  the N o rth  Sea, was about 
s ix  m iles to the southward and eastward o f 
Lowestoft. Accord ing to the on ly  surv ivor o f the 
crew o f ten hands o f the R .,  the cook, the weather 
at the tim e was hazy, v is ib il ity  being moderate ; 
there was a ligh t w ind , and the tide was flood  o f 
a force o f about one knot and setting to the 
sou thw ard; the R . was on a southerly and  
easterly course and was proceeding at fu ll-speed  
ahead, m aking about eight knots through the 
water. I n  these circumstances, he observed a 
steamship which afterwards proved to be the H . ,  
about one to one-and-a-half m iles d istant and  
bearing, as he thought, a litt le  fo rw a rd  o f the

fa) Reported by J. A. Peteie, E«q., Bairister-at-Lsw.
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R . ’s starboard beam. The R . m ainta ined her 
course and speed, but the H . ,  w ithou t tak ing  
any or any sufficient action to a id  in  averting 
a collis ion, came on and w ith  her stem struck  
the starboard side, well a ft, o f the R .,  causing  
the R . to s in k  almost im m ediate ly afterwards 
w ith  the loss o f a ll hands excepting himself. 
W hils t adm itting  that the R . was to blame fo r  
the collis ion, the p la in t i f f  alleged that those on 
board the H .  were also negligent in  that they 
fa ile d  to keep a good lo ok -o u t; fa ile d  to take 
such action as w ould best a id  to avert a collis ion, 
when collis ion could not be avoided by the 
action o f the R .  alone ; fa ile d  to ease, stop or 
reverse the ir engines in  due tim e or at a l l ; 
fa ile d  to give any w arn ing  o f the ir approach ; 
fa ile d  to indicate the ir manoeuvres by the 
appropria te  o r any whistle s ig n a l; and fa ile d  
to com ply w ith  the Note to A r t .  21 and w ith  
A rts . 27, 28, and  29 o f the Regulations fo r  
Preventing Collis ions at Sea. The defendants 
denied lia b il ity  and claimed that the collis ion  
was solely due to the negligent navigation o f the 
R . T he ir case was that shortly before 9 .24  a.m. 
on the 19th November, 1937, the H .  (9315 tons 
gross) w h ils t on a voyage fro m  London to the 
R iver Tyne p a rtly  laden w ith  a general cargo, 
was in  the N o rth  Sea about five  miles E .S .E . o f 
Lowestoft H ig h  L igh t. The w in d  was south
easterly, a moderate breeze, there was a slight 
haze and the tide was setting to the southward 
and was o f about two knots force. The H .  was on 
a course o f N .  15° E . true, she was m aking about 
eleven knots through the water and a good 
look-out was being kept on board her. I n  these 
circumstances a number o f fish in g  vessels were 
observed by those on board the H .  o ff Lowestoft, 
and, as the H .  got nearer to them, those on 
board her p a rtic u la r ly  observed the R . distant 
about one to one-and-a-half miles, bearing 
about two-and-a-half to three po in ts  on the H . ’ s 
p o rt bow, and on a course crossing that o f the 
H .  at approxim ately rig h t angles. The H .  
kept her course and speed, those on board her 
keeping a carefu l watch o f the R . u n t i l  i t  was 
seen that a co llis ion  could not be avoided by 
action on the R . alone, when the wheel o f the 
H . was p u t hard-a-starboard and a signa l o f 
one short blast was sounded on her whistle. 
The engines o f the H .  were stopped and  
im m ediate ly afterwards p u t fu ll-speed astern, 
three short blasts being sounded on her whistle, 
and a double r in g  o f fu ll-speed astern was 
given on her telegraph, but the R . came on 
without tak ing any steps to avoid a collis ion  
and struck the stem o f the H .  w ith  her starboard 
side about am idships. Very shortly afterwards 
the R .  sank. The defendants blamed those on 
board the R .  fo r  negligently fa il in g  to keep a 
good look-ou t; fa i l in g  to keep clear o f the H .  ;  
attem pting to cross ahead o f the H . ; fa i l in g  to 
ease, stop or reverse the engines o f the R . in  
due tim e or at a ll, and fa i l in g  to comply w ith  
arts. 19, 22, 23, and  29 o f the Regulations fo r  
Preventing Collis ions at Sea. I n  the court 
below the learned President had held that, 
w hils t the R. was adm ittedly to blame, the I I .

T h e  H u r u n u i ; F o y s t e r  v - N e w  Z e a l a n d  Sh ip p in g  Co .
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was also to blame in  that she had fa ile d  to 
comply w ith  the Note to A r t .  21 o f the C o llis ion  
Regulations by not reversing her engines soon 
enough.

According to art. 19 o f the C o llis ion Regulations, 
when two steam vessels are crossing, so 
as to involve r is k  o f collis ion, the vessel 
which has the other on her own starboard 
side must keep out o f the way o f the other, and  
by art. 22 every vessel which is  directed by the 
Rules to keep out o f the way o f another vessel 
must, i f  the circumstances o f the case adm it, 
avoid crossing ahead o f the other.

A r t .  21 is  as fo llow s : "  Where by any o f these 
Rules one o f the two vessels is  to keep out o f  
the way, the other shall keep her course and 
speed. Note.— When in  consequence o f th ick  
weather or other causes, such vessel finds  herself 
so close that collis ion cannot be avoided by the 
action o f the g iv ing-w ay vessel alone, she also 
shall take such action as w i l l  best a id  to avert 
collis ion.''’

A r t .  27 provides that in  obeying and construing  
the Rules, due regard must be had to a ll dangers 
o f navigation and collis ion, and to any special 
circumstances which m ay render a departure 
fro m  the Rules necessary in  order to avoid 
immediate danger.

H eld, (1 ) that the learned President was rig h t in  
hold ing that th is  was not a case in  which 
art. 27 could be invoked, but (2 ) that the 
language o f the Note to art. 21 assumes that the 
give-way ship w i l l  continue to endeavour to 
perform  her duties, especially her duty under 
art. 19, and therefore that the " a i d ”  o f the 
stand-on sh ip  should p r im a r ily  be directed to 
helping the give-way ship to carry out that duty, 
that in terpre ta tion o f the Note being supported 
by the w o rd s " alone,”  "a ls o ”  a n d "  a id .”  The 
Note leaves the duty o f the give-way sh ip  
un im paired. (3) That i f  the p ilo t  o f the H .  was 
wrong in  not reversing u n t il he knew the R . 
was not going to alter course (and the court was 
not prepared, on his exp lanation o f his reasons 
fo r  the (wheel) action which he took, to hold 
that he was wrong), i t  would not be r ig h t to 
treat such an error o f judgm ent, i f  error there 
was, as a ground fo r  ju d ic ia l condemnation o f 
h im  fo r  negligence, and that the p ilo t  could not 
be blamed fo r  deciding to abstain fro m  reversing 
at the f irs t  moment when he recognised that 
action under the Note was incumbent on h im  
nor fo r  postponing i t  t i l l  he knew that the need 
fo r  keeping m axim um  steering control o f his  
ship had passed, as a consequence o f the 
wholly unexpected refusal o f the R .  to alter 
course. (4) That upon the evidence, as soon as 
ever i t  was p la in  to the p ilo t  o f the H .  that the 
R . was not going to alter course in  response to 
h is  signa l o f one short blast, he went f u l l  astern, 
and that he d id  so w ithout any such delay as 
could be regarded as blameworthy in  the 
A d m ira lty  Court. (5 ) That accordingly the 
Note to art. 21, as construed by the Court o f 
A ppeal, d id  not w arrant the decision o f the 
learned P res iden t; that the R .  was alone to

blame ; and that the appellants were entitled to 
judgm ent, w ith  costs both in  the Court o f Appea l 
and below.

Cl a im  fo r loss o f  l i fe  in  co llis io n .
The p la in t if f  was Mrs. M ay F lorence Foyster, o f 

Kessingland, who sued the  defendants on behalf o f 
herself and her five  ch ild ren  fo r damages in  respect 
o f the  death o f her husband, W illia m  Foyster, the 
engineer o f the  L ow esto ft steel screw steam d r ifte r  
Reclaim, drowned when th a t vessel sank a fte r a 
collis ion w ith  the  defendants’ steamship H urunu i 
o f L ow esto ft on the  m orn ing  o f th e  19th N ovem ber, 
1937. The defendants were the  New Zealand 
Shipping Company, L im ite d , owners o f the  H u ru n u i. 
The Reclaim, a vessel o f 95 tons gross, 86.3ft. in  
length  and 18.6ft. in  beam, f it te d  w ith  engines o f 
34 h.p. nom. and manned b y  a crew o f ten, a ll, 
save one, o f w hom  los t th e ir  lives in  the  collis ion, 
was bound fro m  L ow esto ft to  fish ing grounds in  the 
N o rth  Sea and, according to  th e  account g iven b y  
her cook, the  o n ly  su rv ivo r, was on a sou therly  and 
easterly course, m aking, a t fu ll speed ahead, about 
e ight kno ts th rough  the  w ater. The H urunu i, a 
steel screw steamship o f 9315 tons gross and 5803 
tons net register, 470 ft. in  leng th, 62 ft. in  beam, 
f it te d  w ith  double reduction  geared tu rb ines o f 
1018 h.p. nom., and m anned b y  a crew o f seventy- 
three hands a ll to ld , was on a voyage fro m  London 
to  the  Tyne, laden w ith  a p a rt general cargo, steering 
a course o f N .15 degrees E . tru e  and m aking  about 
11 kno ts th rough  the  w ater, th e  tid e  being southerly  
o f abou t one o r tw o  kno ts force. A lth o u g h  the 
pleaded case on beha lf o f  the  p la in t if f  was th a t  the 
H urunu i was f irs t  observed when she was about 
one to  one-and-a-half m iles d is ta n t and upon a 
bearing w h ich  the  on ly  su rv ivo r o f the  crew o f the 
Reclaim estim ated to  have been a l i t t le  fo rw a rd  o f 
th a t  vessel’s s ta rboard  beam, th e  Reclaim, the  
g ive-w ay vessel upon w hom  a d u ty  was cast b y  the  
Collision Regulations to  keep o u t o f the  H urunu i’ * 
way, to o k  no action a t a ll. The H urunu i, on the  
o ther hand, as the stand-on vessel, ke p t her course 
and speed in  accordance w ith  her d u ty  under the 
R egulations, u n t il her p ilo t estim ated— a t a tim e  
w hich was sta ted in  evidence and accepted b y  the 
C ourt below to  have been about fo r ty  seconds before 
the  collis ion— th a t th e  m om ent had come when, i t  
being clear to  h im  th a t  th e  vessels were so close to  
each o ther th a t a co llis ion could no t be avoided b y  
the  action o f the Reclaim alone, the  H urunu i m ust, 
in  accordance w ith  the  ob liga tion  cast upon her b y  
the  N ote  to  A rt ic le  21 o f the  R egulations, take  such 
action as w ou ld  best a ve rt co llis ion. T h a t action 
consisted in  hard-a-starboard ing the  wheel o f the 
H u runu i (and sounding the  appropria te  w histle  
signal) w ith  a v iew  to  g iv in g  the  Reclaim m ore sea- 
room . A t  th a t p a rtic u la r m om ent, the  distance 
between the  vessels, as found  b y  the  learned 
President, was between one-and-a-quarter and one- 
and-a-ha lf cables. T h is  hard-a-starboard ing by 
the H u runu i was fo llow ed ve ry  sh o rtly  afterw ards 
by the  stopping and then  reversing o f her engines, 
a double r in g  o f fu l l  speed astern being given, b u t 
there  appeared, according to  the  evidence, to  have 
been an in te rva l o f about tw e n ty  seconds between 
wheel and engine action. The learned President, 
on these facts, he ld th a t  a lthough the  H urunu i 
could n o t be said to  have taken  action  to o  la te, 
the  action w h ich  she f irs t took  when realis ing th a t 
a co llis ion could n o t be averted b y  action o f the 
Reclaim alone was n o t the  best to  avo id  a collis ion, 
in  th a t  w hatever else she d id  a t th a t  m om ent the 
H u runu i ought then  to  have p u t her engines fu ll 
astern, and th a t  when she d id  p u t them  astern i t  
was too late.
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On the hearing o f the  appeal, counsel fo r the 
appellants contended th a t  the v iew  w hich the 
learned President had taken  o f the  H urunu i's  d u ty  
under the  N ote  to  A r t.  21 was erroneous, and th a t 
a t the  tim e  when she f irs t to o k  action those on 
board her were en title d  to  expect th a t  the  Reclaim, 
who, up to  th a t  m om ent, had done no th ing , w ould  
wake up on hearing the  H urunu i's  signal o f one 
short b las t and take such action  as, aided b y  the  
action taken b y  the  H urunu i, m ig h t have avoided 
the  collis ion. On behalf o f the  respondent, i t  was 
contended in  th a t  n o t o rdering th e ir  engines fu ll 
astern a t the  m om ent when th e y  took  action, those 
on board the  H urunu i were g u ilty , no t m ere ly  o f an 
e rro r o f judgm en t, b u t o f a delay in  ta k in g  the 
proper action w hich am ounted to  negligence.

Scott, L.J.—T h a t is a ve ry  serious proposition , 
is i t  n o t ?

Counsel.— N o. Seconds are o f the  gravest 
im portance when vessels are so close and are going 
a t such a speed.

T h e ir  Lordsh ips reserved th e ir  decision, b u t 
before the  C ourt rose, Scott, L .J . said th a t the co u rt 
had p u t to  the  N au tica l Assessors th e  fo llow ing  
questions to  w h ich  they  had rep lied as fo llow s :—

Q. 1. W h a t ought thé  ' p ilo t  o f the H u runu i 
reasonably to  have expected the  Reclaim to  do on 
hearing the  one b las t signal fro m  the  H u runu i ?—  
A . To wake up and p u t her wheel e ithe r ha rd-to -
p o rt o r hard -to -sta rboard .

Q. 2. W h a t was the  la tes t p o in t in  tim e  or 
distance a t w h ich  i t  ceased to  be possible fo r  the 
Reclaim to  avo id  co llis ion w ith o u t any action b y  the 
H urunu i ?— A . A b o u t three o f the  Reclaim's lengths 
fro m  the  H u ru n u i’s track .

Q. 3. W h a t action  cou ld  the  Reclaim have 
taken w h ich  w ou ld  have prevented the  collis ion
(а) a t the  m om ent ju s t before, o r ju s t a fte r the  p ilo t 
o f the  H u runu i b lew his one sho rt b last, and (b) a t 
the  m om ent when the  p ilo t  o f the  H u ru n u i b lew  his 
three sho rt blasts Î — A . (a) T u rn  e ithe r w ay  ;
(б) tu rn  to  p o rt, as i t  was g e tting  too  la te  to  tu rn  
to  starboard.

Q. 4. W ou ld  any and i f  so w h a t risk  to  the 
Reclaim, o r danger o f im peding any action  the 
Reclaim m ig h t take , have resulted i f  the  order 
“  F u ll speed astern ”  had been g iven (a) instead of, 
o r (6) in  add itio n  to  the  order “  H ard-a -sta rboard  ” ? 
A . The answer to  each p a rt o f the  question is in  
the a ffirm a tive  i f  the  Reclaim had starboarded ; 
b u t in  the  negative otherwise.

In  the  course o f  the hearing in  the  C ourt o f 
Appeal, the  fo llow ing  cases were referred to  :—  
The Bywell Castle (4 Asp. M ar. L a w  Cas. 207 
(C. A .) ; 41 L . T . Rep. 747 ; (1879) 4 P. D . 219) ; 
The Tasmania (6 Asp. M ar. L a w  Cas. 517 (H . L .)  ; 
83 L .  T . Rep. 1 ; (1890) 15 A pp. Cas. 223) ; The 
Utopia (7 Asp. M ar. L a w  Cas. 408 ; 70 L .  T . 
Rep. 47 ; (1893) A . C. 492) ; and The Heranger 
(19 Asp. M ar. L aw  Cas. 250 ; 160 L . T . Rep. p. 241 • 
(1989) A . C. 34).

Lewis Noad, K  .C. and E. W. Brightman fo r  the 
appellants (defendants).

R. F . Hayward, K .C . and H . L . Holman fo r  the 
respondent (p la in tiff) .

Scott, L.J.— T his  is an appeal b y  the  New 
Zealand S h ipp ing Company, L im ite d , th e  owners 
o f  th e  steamship H urunu i, from  a judg m e n t o f  the  
learned President ho ld ing  her to  blame in  an action 
In w h ich  the  personal representatives o f  one o f  the

crew o f  th e  Reclaim, a steam d r ifte r  o f the  p o rt o f  
L ow esto ft, were p la in tiffs . The Reclaim had been 
sunk b y  co llis ion w ith  th e  H urunu i, a ll ten  hands 
o f  th e  d r if te r  being drowned except the  cook. I t  is 
a crossing case in  w hich the  H urunu i was the  stand- 
on ship. The Reclaim, as the  g ive-w ay ship, 
beyond a ll question was to  blame, b u t she is n o t 
a p a rty  to  th e  action  ; no question o f  apportion 
m en t o f blame arises fo r decision ; the  conduct o f 
th e  Reclaim is o n ly  m a te ria l in  so fa r as i t  affected 
th e  conduct o f  th e  H urunui. The ground fo r the 
decision o f  the  learned President was th a t,  in  order 
to  com ply w ith  th e  N o te  to  A r t .  21, th e  H urunu i 
ought to  have reversed earlier than  she d id . 
Prim d facie th a t  is a decision w ith  w h ich  th e  C ourt 
o f  Appeal should be ve ry  slow to  disagree, b u t  the 
app lica tion  o f  the  N ote  to  the  facts o f  the  present 
case raises certa in  aspects w h ich  have, so fa r  as 
I  know , n o t been considered in  any reported case, 
and th e y  have led me to  the  conclusion th a t, in  spite 
o f th e  above p resum ption, we ought in  th is  case to  
d iffe r fro m  the  learned President’s judgm en t.

The collis ion to o k  place in  d a y lig h t between 
9 and 10 a.m. on th e  19th N ovem ber, 1937, in  
the  N o r th  Sea about five  m iles E .S .E . o f the 
Low esto ft H ig h  L ig h t. There was a s lig h t haze, 
b u t v is ib il ity  was fa ir . The H urunu i was proceed
ing on a course o f  N . 15 degrees E . tru e  a t  about 
eleven k n o ts ; th e  Reclaim, w ith  o ther fishing 
d rifte rs , was com ing o u t in to  the  N o r th  Sea on an 
easterly course. A t  the  m a te ria l t im e  the  course 
steered b y  the Reclaim was a t abou t right-angles to  
the course o f  the H urunui, w ith  the  H urunu i on 
her starboard hand. I t  was, therefore, the  d u ty  
o f the  Reclaim, under A rts . 19 and 22, to  keep o u t 
o f th e  w ay o f  the  H urunu i and, i f  she crossed her 
course, to  do so b y  s tarboard ing and passing astern 
o f her.

The H urunu i was 470ft. long, 9315 tons gross 
register, d raw ing  1 9 |f t .  fo rw ard  and 21Jft. a ft, 
w ith  some 4600 tons o f cargo on board, and a resul
ta n t  d isplacement o f about 11,000 tons ; she had 
double reduction geared tu rb in e  engines, g iv in g  her 
a fu l l  speed o f  tw e lve -and-a -ha lf kno ts  on s ix ty  to  
s ix ty -five  revo lu tions.

The d is tingu ish ing  feature o f  th is  case is th a t 
d rifte rs  lik e  the  Reclaim have a ve ry  sm all tu rn in g  
circle, and are capable o f a lte ring  course ve ry  q u ick ly  
and in  a ve ry  sm all w a te r space— and th is  character
is tic  is w e ll know n to  N o rth  Sea p ilo ts . The p ilo t 
o f  the  H urunui, a T r in ity  House p ilo t  o f  th ir t y  
years’ standing, w ith  long experience o f the  N o rth  
Sea and consequently fa m ilia r w ith  the  behaviour 
and capabilities o f d rifte rs , was in  charge o f her 
nav iga tion , w ith  the  second and fo u rth  officers 
assisting.

The Reclaim was 87 ft. long and was proceeding 
a t about e igh t knots. U n t i l  sh o rtly  before the 
collis ion a s im ila r d r if te r  o f the  same size b u t 
ra the r more engine power, called the  Marshal Pak, 
was qu ite  near her on her p o rt side and proceeding 
on a pa ra lle l course.

The capta in  o f the  Marshal Pak  was called as a 
witness a t the  t r ia l  and was the  on ly  independent 
witness in  the  case. He said th a t  the  Reclaim was 
a s im ila r c ra ft to  his own and th a t  such d rifte rs  were 
so handy fo r manoeuvring th a t  even a t fu l l  speed 
th e y  could, w ith  the  helm  ha rd  over, change d irec
t io n  to  the  ex ten t o f 180 degrees in  a tu rn in g  circle 
o f 180ft. As the  tw o  d rifte rs  proceeded and the 
H urunu i came nearer, th e  m aster o f the  Marshal Pak 
expected the  Reclaim to  give w ay ; b u t, as she d id  
n o t and seemed to  be keeping her course and speed, 
he decided to  a c t on his own. H e  accord ingly 
slackened speed and starboarded under the  stem  
o f the  Reclaim w ith  a v iew  to  passing astern o f the
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approaching Hurunui. In  fac t, he passed so near 
to  the  Reclaim th a t  the  Marshal Pak fou led the 
la tte r ’s log line. S h o rtly  a fte r th is , as the  Reclaim 
s t i l l  made no sign o f a lte ring  course, the  p ilo t  o f the 
H urunu i, who was w atch ing  her closely, came to  
the conclusion th a t  i t  was tim e  fo r  h im  to  come to  
her a id  in  order th a t  w ith  his assistance a collis ion 
m ig h t be averted. A r t.  21 is in  these term s :—

“  W here b y  any o f these Rules one o f tw o  
vessels is to  keep o u t o f the  w ay, the  o ther shall 
keep her course and speed.

“  Note.— W hen, in  consequence o f th ic k  
weather or o ther causes, such vessel finds herself 
so close th a t  co llis ion cannot be avoided b y  the 
action o f the  g iv ing -w ay vessel alone, she also 
sha ll take  such action  as w il l  best a id  to  ave rt 
co llis ion .”

As a pure m a tte r o f construction , the language o f 
the  N o te  seems to  me to  assume th a t  the  g ive-w ay 
ship w il l  continue to  endeavour to  perfo rm  her 
duties, especially her d u ty  under A r t .  19, and, there
fore, th a t  the  “  a id  ”  o f the  stand-on ship should 
p r im a r ily  be d irected to  he lp ing  the  g ive-w ay ship 
to  ca rry  o u t th a t  d u ty  ; the words “  alone,”  “  also,”  
and “  a id  ”  a ll p o in t to  th a t  in te rp re ta tio n .

There were a t the  t r ia l  various discrepancies in  
the  estimates o f tim es and distances, b o th  as between 
d iffe ren t witnesses and as between the  s to ry  to ld  in 
the  box b y  witnesses and th e ir  own statem ents in  
depositions and o ther documents made sh o rtly  a fte r 
the  accident, when memories were fresher ; and 
a C ourt o f Appeal ought to  be extrem e ly  slow in  
d iffe ring  from  the  t r ia l  Judge on such m atte rs  ; 
and th is  is especially so i f  he has absolved the 
witnesses from  any in te n tio n  to  m islead— as he d id  
in  his judg m e n t in  the  present case. I  make th is  
observation here because in  quo ting  passages from  
the tra n s c r ip t I  desire to  guard against the  im pres
sion th a t  I  am necessarily accepting w ith o u t 
qua lifica tion  the p a rticu la r estim ate o f the witness. 
B u t w ith  th a t  reservation a quo ta tion  from  the 
p ilo t ’s evidence-in-chief w il l help to  an understand
ing o f the position . M r. Noad was exam in ing the 
p ilo t o f the  H urunu i in  ch ie f : “  F rom  the p o in t o f 
tim e  when the Marshal Pak gave w ay and passed 
under the  stern, can you  te ll m y  L o rd  in  yo u r own 
w ay w ha t happened ? A . : I  watched her ve ry , 
ve ry  ca re fu lly , and w atched the  bearing, w h ich  d id  
n o t appreciab ly  change, and I  was amazed th a t  she 
stood on, seeing th a t  her colleague had  given way. 
W hen she go t w ith in  about one-and-a-half cables—  
one-and-a-quarter cables— something like  th a t ,  ve ry  
close, I  could see then  th a t  she could n o t avo id  
co llis ion, unless I  to o k  some action  to  help her. So 
I  ordered th e  wheel hard-a-starboard, gave one 
b las t on th e  w h is tle  ; I  watched fo r  a few seconds—  
I  cou ld  n o t say how long, i t  m ig h t have been 
tw e n ty  seconds— and then  rang the  engines fu ll 
astern and gave three blasts on the w h istle . Q.: 
D id  you  mean to  convey th a t  you  v a ry  the  engines 
over fro m  4 fu l l  ahead ’ to  4 fu l l  astern,’ in  one 
order ? A . : N o, I  paused a t the  4 stop.’ Q. : 
Perhaps you  w il l  ju s t describe to  m y  L o rd  more in 
d e ta il ? A . : I  had m y hand on the  te legraph, and 
pu lled  i t  to  4 s top ,’ and I  watched fo r a few seconds, 
and I  sh o rtly  rang again, 4 fu l l  astern.’ ”  Then 
M r. Noad asks th is  : 44 W ith  reference to  yo u r order 
to  th e  helm , how d id  th a t  come w ith  reference to  
the  te legraph order you  have ju s t spoken of, to  
4 stop ’ ?' A . : The helm  was hard-a-starboard 
when she was going fu l l  speed ahead, and i t  con
tinued  to  be hard-a-starboard t i l l  I  stopped fo r  a 
few seconds, and then  w en t fu l l  astern. Q, : W h a t 
I  wanted you to  te l l  m y  L o rd  was, th e  order 4 H a rd - 
a-starboard ’ was how long before the  order 4 S top ’

— th a t  is w ha t I  w anted to  get ? A . : Ten or 
fifteen  seconds, I  should say, m y  L o rd .”  Then 
(la te r) : 44 U p  to  th a t  tim e  had th e  Reclaim done 
a n y th ing  ? A . : N o th in g  a t a ll. She apparen tly  
k e p t her speed and course and gave no w h istle  
signals w hatever.”  Then in  cross-exam ination (by  
M r. H ayw ard ) : 44 So th a t  th e  position  was so 
u rgen t th a t  hard-a-starboard ing the  wheel was 
desirable ? A . : Yes. Q. : A t  any ra te , u n t i l  th is  
tim e , th is  o the r vessel had shown no sign o f a lte ring  
course to  come under y o u r s te rn  ? A . : N o . Q. : 
On th e  o th e r hand, she had shown every sign o f 
keeping he r course and speed? A . :  Yes. Q . : 
T h a t is to  say she was apparen tly  in tend ing  to  cross 
ahead o f  you, was she n o t ? A . : W e ll, I  cou ld  n o t 
believe i t ,  I  was amazed. (The P re s id e n t): Is 
th a t  w h a t she apparen tly  was t ry in g  to  do ? A . : 
W e ll, m y  L o rd , I  should say th a t  she had no look-ou t 
whatever. (M r. H a yw a rd ) : I f  she had no look-ou t 
w hatever then she w ou ld  keep her course and speed 
and w ou ld  tend  to  cross ahead o f  you  ? A . : Yes. 
Q.: A m  I  r ig h t in  saying th is , p ilo t,  th a t  the  ind ica 
tions th a t  you  received were th a t  th is  vessel, e ither 
b y  reason o f  bad look -o u t, o r fo r  some o the r reason 
unexplained, was a tte m p tin g  to  cross ahead o f you  ? 
A . : W e ll, r ig h t up to  the la s t few  seconds I  expected 
h im  to  take  action. Q. : N ever m in d  w h a t you 
4 expected ’ h im  to  do •, I  am asking you  w h a t you 
saw h im  do ? A . : I  saw h im  crossing ahead o f me. 
A t  any second he could have cleared me had he 
taken action .”  I  d raw  a tte n tio n  to  th e  p ilo t ’s 
w ord  44 amazed,”  because i t  b rings o u t so c learly, 
f irs t, th a t  he then  th o u g h t there  was no reason w h a t
ever w h y  the  Reclaim should n o t obey A r t .  19, and, 
secondly, th a t  he m ust therefore have been expect
ing  th e  Reclaim to  ac t, and m ust have continued 
fo r  some seconds to  expect th e  Reclaim to  take 
action.

Th is sense o f  extrem e surprise, o f  u tte r  in a b ility  
to  understand her inac tion  o r to  forecast her fu tu re  
action , was equally  fe lt  b y  the  m aster o f the  
Marshal Pak, w ho was ju s t w a tch ing . H e was 
being examined in  ch ie f b y  M r. Noad : 44 D id  you 
see o r hear a n y th in g  from  her ? A . : Yes. A fte r  
I  had crossed the  Reclaim's s tem , I  heard three 
b lasts, th ree  sho rt b lasts.”  Then (la te r) : 44 Q . : 
W hen th e  steamer gave th ree  sho rt b lasts, in  you r 
v iew , could the  Reclaim, i f  he had borne away then, 
have gone clear ? A . : Oh, yes, he had ample tim e  
fo r  to  clear, b u t I  th in k  i f  he had tr ie d  to  get under 
th e  steam boat’s stern  i t  w ou ld  have been a t ig h t 
n ip , b u t I  th in k  i t  m ig h t have been done. Q. : D id  
you  w a tch  th e  Reclaim r ig h t up to  the  tim e  o f the 
co llis ion ? A . : Yes. (The President) : W o n ’t  you, 
before you  go on, ge t fro m  h im  how he says she could 
have got clear in  ample tim e , i f  i t  was going to  be a 
t ig h t  n ip  to  get under her stern ? (M r. N o a d ) : I  am 
m uch obliged, m y  L o rd . (To th e  witness) : Y ou  
said i t  was going to  be a 4 t ig h t  n ip  ’ to  get under her 
stern, th a t  is, b y  s tarboard ing ? A . : Yes. Q. : 
W h a t do you th in k  there  w ou ld  have been ample 
tim e  to  do ? A . : H e could have po rted  and cleared 
h im  a ll r ig h t. Q. : H e  cou ld  have po rted  and 
cleared h im  a ll r ig h t  ? A . : Yes. Q. : I  was going 
to  ask you w hether you  w atched h im  a ll th e  tim e  ?
A . :  Yes. Q. : R ig h t up  to  th e  co llis ion , and I  th in k
you said you  d id  ? A . : Yes. Q. : D id  the 
Reclaim do a n y th ing  before th e  co llis ion  ? A . • 
No, he stood on his course, and k e p t his speed. 
Q, : D id  you  see any reason fo r  i t  ? A . : N o, * 
could n o t understand, I  was flabbergasted. (The 
President) : Y o u  dropped y o ijr  voice then , you 
cou ld  n o t understand w ha t ? * A . : W h y  he was 
standing on his course and kep t h is  speed. Q. : You 
added a w ord  th a t  I  wanted p a rtic u la r ly  to  hear ? 
(M r. H a y w a rd ) : H e  said : 41 was flabbergasted.
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(The P resident) : T h a t is i t . ”  The w ord  “  flabber
gasted ”  is even more expressive th a n  th e  p ilo t ’s 
“  amazed.”  The m aster o f th e  Marshal Pak  was 
cross-examined about distances b u t was n o t cross- 
exam ined on his op in ion , ve ry  d e fin ite ly  expressed 
in  h is exarn ination-in-ch ie f, th a t  th e  Reclaim could 
a t  a n y tim e  have go t ou t o f  th e  w ay, r ig h t  up  to  the 
m om ent o f  the  th ree  b las t signals, e ithe r b y  s ta r
board ing, though  th a t  w ou ld  then  “  have been a 
t ig h t  n ip ,”  o r b y  po rtin g , fo r w h ich  “  there  was 
s t i l l  am ple tim e .”

The p ilo t  was ve ry  p rope rly  cross-examined as to  
w h a t was in  h is m in d  a t the  tim e  and p a rtic u la r ly  
as to  w h y  he d id  n o t go fu l l  speed astern a t  the  tim e  
he hard-a-starboarded— eithe r instead o f  o r in  
a d d itio n  to  th a t  manœ uvre. H e  gave the  reason 
th a t  he expected th e  Reclaim to  p o rt ; and th a t  he 
th o u g h t he cou ld  best a id  her b y  starboard ing. I  
can see no ground fo r re jec ting  th a t  reason as c ithe r 
un true  o r inadequate. The p ilo t was being cross- 
exam ined b y  M r. H a yw ard  : “  P ilo t, a t  th is  tim e, 
was there  n o t a d u ty  on you to  take  such action  as 
shall best a id  to  a ve rt co llis ion ? A . : Yes. Q. : 
T h a t was a d u ty  w h ich  concerned you  and you  
alone ? A . : D o  you  mean th a t  the  g ive-w ay ship 
shall n o t take  action  ? Q. : I  am n o t tro u b lin g  
about th e  d u ty  o f th e  g ive-w ay ship ; I  am  tro u b lin g  
about y o u r d u ty — yo u r d u ty  to  you rse lf under the  
N o te  to  A r t .  21 ? A . : Yes. Q. : A n d  under th a t  
A r t ic le  I  th in k  you agree w ith  me i t  was y o u r d u ty  
to  take  such action  as w ou ld  best a id  to  a ve rt col
lis ion  ? A . : Yes. Q. : B u t w h a t you  d id  was to  
hard-a-starboard y o u r wheel and hope th a t  the 
o thervesse l w ou ld  do som ething ? A . : Yes. I  to ld  
h im  w h a t I  was doing, and I  expected h im  to  do 
som ething too. Q. : A nd  i f  you  had, a t  th a t  tim e, 
gone fu l l  astern yo u  w ou ld  have given h im  more 
tim e  to  do som ething ? A . : I  do n o t agree. I  
th in k  I  was g iv in g  h im  m ore tim e  b y  sheering away 
fro m  h im — more tim e  and m ore room . ”

W he ther consciously in tended o r no t, th e  im p li
ca tion  o f these questions is th a t  when the  N ote  
comes in to  operation i t  transfers the  whole respon
s ib il ity  to  the  stand-on ship. T h is  is, o f course, a 
legal m isconception ; th e  N ote  leaves the  d u ty  o f 
th e  g ive-w ay ship un im paired. There are some 
questions w h ich  bear on th a t  aspect. ”  Q. : *There- 
fore, i f  yo u  had gone fu l l  speed astern when yo u  went 
hard-a-starboard, yo u  w ou ld  have stopped the 
vessel qu icker th a n  you d id  stop her ? A . : Yes. 
(The President) : A n d  given h im  s t i l l  m ore tim e  ? 
A . : W hen I  p u t the  helm  hard-a-starboard, I  gave 
one b low . H e was ve ry  close to  me. I  was a b ig  
ship and he was a sm all one, and m ust have 
seen me, i f  he was keeping a look-ou t. I  expected 
h im  to  take  action. I  expected h im  to  hard -a -po rt, 
and w h a t I  expected was th a t  m y  p o rt q ua rte r 
w ou ld  catch h im . I  wanted to  keep m y  ship under 
con tro l b y  going ahead enough, expecting th a t  he 
w ou ld  continue on his course, on the  same course. 
Q. : I  w an t to  understand exac tly  w h a t you  mean 
b y  saying : ‘ I  th o ug h t m y  p o rt qu a rte r w ou ld  
catch h im  ’ ? A . : I  expected h im  to  p o rt, and 
m y  p o rt q ua rte r w ou ld  then  be sw inging up tow ards 
h im  i f  he ported. Q. : Y o u  th o u g h t yo u r p o rt 
qu a rte r w ou ld  catch h im  under the  hard-a-starboard 
action ? A . : Yes. Q. : W ith o u t y o u r going 
astern ? A . : Yes. Q. : Ju s t lis ten  to  th is  and te ll 
me i f  i t  is correct : ‘ I f  I  had gone fu ll astern when 
I  hard-a-starboarded I  should have gone o ff m ore to  
s tarboard ’ ? A . : Yes. Q. : ‘ I  expected he w ould  
take  action  when I  gave one sho rt b last ’ ? A . : Yes. 
Q. : ‘ I  th o ug h t th a t he w ou ld  p o rt ’ ? A . : Yes. 
Q. : ‘ I  th o ug h t m y  p o rt q ua rte r w ou ld  catch h im  ’ ?

* Question 335 ; to which his Lordship refers later in his 
judgment.

V o l . X I X . .  N .S .

A . : Yes. Q. : ‘ I  wanted to  keep m y  ship under 
con tro l ’ ? A . : Yes. Q. : Then you  said : ‘ I  though t 
m y  p o rt qua rte r w ou ld  be sw inging in to  h im  and 
w ou ld  catch h im  as he po rted  w ith o u t m y  also going 
astern.’ Y o u  assented to  th a t,  th a t  is w ha t you  
mean ? A . : Yes, m y  L o rd . (M r. H ayw ard ) : A n d  
is th is  r ig h t, p ilo t, and the  reason you  w ent astern 
was to  avo id  yo u r p o rt qu a rte r s tr ik in g  the  s ta r
board q ua rte r o f the  o ther vessel ? A . : No. I  went 
astern because he was ta k in g  no action. To  avo id  
co llis ion, I  th o u g h t the  on ly  th in g  then  was fu ll 
astern. Q. : P ilo t, sure ly the  answer you  have given 
to  m y  L o rd — I  am a fra id  I  do n o t understand i t .  
(The P re s id e n t): D o  n o t you  understand i t  ? 
(M r. H ayw ard ) : I  do n o t understand the  reason 
fo r th e  answer— I  understand the  answer. B u t, 
p ilo t, w h y  n o t take  o ff y o u r w ay a t once ? A . : 
Because I  wanted to  keep m y  ship under con tro l. 
(The President) : I f  I  m ay paraphrase th a t— i f  I  
understand y o u r meaning, i t  is th is— th a t i f  you  
had gone fu l l  astern yo u  w ou ld  have made you r 
sw ing greater and h it  h im  w ith  yo u r p o rt q ua rte r ? 
A . : I f  he ported. Q. : As you  expected h im  to  
do ? A . : Yes, i f  he ported. Q. : T h a t is w h a t 1 
understood yo u r meaning to  be, th a t is r ig h t, is i t  ? 
A . : Yes, m y  L o rd . (M r. H ayw ard ) : I f  he ported  
you  w ou ld  expect h im  to  keep his speed ? A . : Yes. 
Q. : So th a t  i f  he had ported  he w ou ld  be runn ing  
away fro m  yo u  a t e igh t kno ts ? A . : Yes. Q. : N ow, 
p ilo t, yo u r stern— yo u r p o rt q ua rte r— w ould have 
no chance o f ge tting  near h im , i f  he po rted  ? A . : I  
beg to  d iffe r. Q. : W h a t ? A . : I  do n o t agree. 
I  expected to  have to  ha rd -a -po rt to  stop m y  stern 
sw inging, i f  he ported . Q. : W e ll, you  to ld  m y  L o rd  
w h a t yo u  feared w ou ld  happen i f  he po rted  and 
yo u  had hard-a-starboarded and gone fu l l  astern, 
b u t suppose, i f  instead o f hard-a-starboard ing, you, 
a t the  outset, had gone fu ll astern, u n t i l  then  there 
w ou ld  no t have been the  least chance o f yo u r 
qu a rte r sw inging in to  h im  ? A . : No, b u t I  should 
n o t have had con tro l o f the ship. I  d id  n o t see how, 
a t th a t  stage, we could avo id  a co llis ion. I  expected 
we could avo id  s ink ing  h im  ; I  expected h im  to  
come alongside. (The President) : A t  w ha t p o in t 
d id  you  see you  could no t avo id  co llis ion ? A . : W hen 
I  gave one b las t on the  w h is tle  and w ent hard-a- 
starboard— n o t exactly  a t th a t  tim e , a second or 
tw o  a fte r th a t, when he to o k  no ac tion .”

The passage fo llow ing  Question 335 is, I  th in k , 
p a rtic u la r ly  im p o rta n t as in d ica tin g  the  p ilo t ’s real 
reason fo r on ly  sta rboard ing  and n o t also then 
reversing. The whole o f th is  passage is im p o rta n t 
because I  do n o t th in k  th a t  th e  learned President’s 
judgment? makes suffic ient allowance fo r th is  p o in t 
in  the  p ilo t ’s evidence. The touch ing  o f the  tw o  
quarters w ou ld  be a co llis ion and he wanted to  keep 
fu ll helm  con tro l o f his ship in  order to  m in im ise the 
violence o f th a t  k in d  o f collis ion, w h ich  was the one 
against w h ich  he had to  guard if ,  as he expected, 
the Reclaim ported. The opposite tu rn in g  circles o f 
the  tw o  vessels w ou ld  necessarily tend  to  b ring  
th e ir  opposite quarters in to  p ro x im ity  w ith  r isk  o f 
co llis ion. I  th in k  the  necessary inference fro m  his 
evidence is th a t  the  m om ent he saw th a t  the Reclaim 
was d e fin ite ly  ignoring  his signal he then  a t once 
went fu l l  speed astern.

On the  various questions o f tim e  there was, as I  
have a lready said, a good deal o f discrepancy in  the  
evidence— as is usual ; and perhaps there was more 
than  usual. B u t there is no doubt about certa in  facts, 
and i f  th e y  be stated in  order o f chronological 
happening I  th in k  th a t  th e y  clear up  the  questions 
o f tim es. There were tw o  stages in  th e  m enta l 
processes o f the  p ilo t ’s m in d  corresponding to  
ou tw ard  events. As he w atched the  Reclaim ap
proaching he was a ll the  tim e  expecting her to  a lte r
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course, and he was “  amazed ”  when she continued 
qu ite  inexp licab ly  to  be ho ld ing on r ig h t across his 
course. H e drew  the  inference th a t  her look-ou t 
fo r some reason was com ple te ly  a b se n t; he then 
sounded his one b last signal. T h a t was the  beg in
n ing  o f stage 1. The signal was calculated to  have 
tw o  effects : to  wake up a ll those concerned in  the 
nav iga tion  o f the  Reclaim, and also to  te ll her t h a t . 
the  H u runu i was g iv in g  her e x tra  sea-room to  
manoeuvre in . B o th  sure ly were de fin ite  “  aids ”  to  
the  due perform ance b y  her o f her own d u ty  ; and 
ne ither proposed to  relieve her o f  th a t d u ty . The 
p ilo t ’s evidence is clear th a t  the  reason w h y  in  the 
f irs t instance he lim ite d  his action  under the N ote  
to  he lm  action  and abstained fro m  engine action 
was th a t  he fe lt  ce rta in  she w ou ld  a lte r course ; 
w h ich w ay she was lik e ly  to  a lte r does n o t seem to  
me to  m a tte r m uch. O f course, i f  she reversed and 
stopped a ltogether— w h ich  she was free to  do— it. 
w ou ld  relieve the  H u runu i o f any fu r th e r  d u ty  
tow ards her, and therefore th a t  p o ss ib ility  d id  no t 
concern h im — or us.

I f  the  p ilo t in  fa c t th o u g h t she was more lik e ly  
to  p o rt th a n  starboard, his m ind  w ou ld  necessarily 
be a t once pre-occupied w ith  the consequence o f 
her p o rtin g  ra th e r than  w ith  the  consequences o f a 
sta rboard ing  on her p a rt, w h ich  he d id  n o t expect. 
I f  she po rted  he needed helm  con tro l, because he 
th o ug h t there  was then  a r is k  o f the  Reclaim's 
starboard q ua rte r touch ing  th e  H urunu i's  p o rt 
qu a rte r as each swung o u t near the  other. A nd  
fo r th is  reason he th o u g h t he m ust m a in ta in  fu l l  
speed in  o rder to  re ta in  m ax im um  helm  c o n tro l; 
fo r  i f  and when a touch ing  o f th e  tw o  quarters 
became im m in e n t he hoped to  lessen the  force o f 
the  b low  b y  a sudden ha rd -a -po rt he lm  action, 
w h ich  w ou ld  sw ing th e  stern o f the  H u runu i to  
s tarboard and away fro m  th e  Reclaim.

The im p o rta n t p o in t fo r  ou r decision o f the  case 
is th a t  he had a pe rfe c tly  clear and defin ite  reason 
fo r  n o t reversing u n t il he knew the  Reclaim was 
n o t going to  a lte r course. I t  m ay o r m ay no t have 
been the  best nau tica l reasoning ; I  do no t suggest 
th a t  i t  was no t, b u t I  do say th a t  i t  w ou ld  be 
u t te r ly  w rong to  tre a t such an e rro r o f judgm en t, 
i f  i t  was an error, as g round fo r a ju d ic ia l con
dem nation o f h im  fo r negligence. I f  I  am  r ig h t in  
th is  conclusion, i t  fo llow s necessarily th a t  he cannot 
be blam ed fo r deciding to  abstain  fro m  reversing 
a t th e  f irs t  m om ent when he recognised th a t  action 
under the  N o te  was incum bent on h im , no r fo r 
postponing i t  t i l l  he knew  th a t  the  need fo r keeping 
m ax im um  helm  con tro l o f his ship had passed, as a 
consequence o f the  w h o lly  unexpected fh fusal o f 
the  Reclaim to  a lte r course.

T h is  f irs t stage o f the  p ilo t ’s m enta l processes 
thus lasted on ly  a ve ry  sho rt tim e— ju s t u n t il he 
realised th a t  the  Reclaim was n o t ta k in g  helm  
action. I t  is a t th a t  p o in t th a t  stage 2 began. 
B u t I  th in k  there  can be no doub t a t a ll th a t, as 
soon as ever i t  was p la in  to  h im  th a t  the Reclaim 
was n o t going to  a lte r course in  response to  his one 
b last, he im m ed ia te ly  w ent fu l l  speed astern 
w ith o u t any delay, or a t any ra te  w ith o u t any delay 
fo r  w h ich  he cou ld  be blam ed in  the  A d m ira lty  
C ourt.

The real g round o f the learned President’s decision 
was, I  th in k , th a t  in  his op in ion the  p ilo t  ought to  
have reversed instead of, or concu rren tly  w ith , his 
single b las t and sta rboard  helm . I  have given m y  
reason fo r d iffe rin g  on th a t ground. B u t i t  is 
desirable to  answer any suggestion th a t  even i f  
th e  p ilo t was ju s tif ie d  in  ta k in g  o n ly  helm  action 
a t f irs t, he delayed too  long before he fo llow ed i t  
up  w ith  his order fo r  fu l l  speed astern. T h is  is a 
question as to  w ha t his d u ty  was and how  he

acted in  w h a t I  have called stage 2. H e  was 
severely cross-examined as to  w h y  he d id  n o t 
reverse a t the  m om ent when he f irs t  to o k  action. 
H is  answer was on the  line  o f reasoning I  have 
a lready ind icated. T h a t he was te llin g  the  tru th  
is borne o u t b y  the  evidence. As soon as ever he 
came to  th e  conclusion th a t  he had to  act under 
the N o te  in  add itio n  to  g iv in g  his helm  order and 
b low ing  the  one b last, he p u t his hand on the  
te legraph (Question 191) and gave his “  stop ”  
order a lm ost concu rren tly  w ith  b low ing  the  w histle . 
I t  is tru e  th a t  he h im se lf said the  in te rv a l m ig h t 
be 10 o r 15 seconds (Question 196), b u t th a t 
seems to  me to  be one o f those tim e  estimates w hich 
are so u n tru s tw o rth y . The second engineer, 
Thom , who was a c tu a lly  stand ing  b y  a t the  m an
oeuvring va lve  when the  “  stop ”  order came down, 
gave evidence th a t  a t th a t  same tim e  he heard 
the  one sharp b las t on the  w h is tle  (Question 886) ; 
and t i ic  evidence o f the  second officer, who was on 
the  bridge, was to  the  same effect (Questions 684 
and 685), and I  th in k  th e ir  evidence ought to  be 
accepted, because i t  is based on events and no t 
mere estimate.

The  rem a in ing  question is as to  w hether the 
p ilo t  delayed too long a fte r his “  stop ”  order in  
g iv in g  h is “  fu l l  astern ”  order. Here, events 
a ffo rd  b e tte r  p ro o f than  estimates. In  th e  f irs t 
place, the  v e ry  na tu re  o f the  pos ition  makes i t  
p ra c tic a lly  ce rta in  th a t  as soon as ever the  p ilo t 
saw th a t  in  spite o f his one b las t signal th e  Reclaim 
was fa ilin g  to  take  any action , he m ust have 
realised th e  im m edia te  need fo r reversing, and d id  
so w ith o u t delay. The fa c t th a t  fro m  g iv in g  the  
order to  stop he ke p t his hand con tinuous ly  on the 
te legraph shows th a t  he was on ly  w a itin g  m om en
ta r i ly  to  see i f  th e  Reclaim d id  o r d id  n o t take 
action  in  response to  his signal and to  her d u ty . 
The learned President asked th e  p ilo t i f ,  when he 
sent fo r  th e  m aster, he rang  “  S tand-by ”  on the 
engines, and  th e  p ilo t  rep lied  “  N o .”  I  do no t 
critic ise  the  question, b u t there  are tw o  answers 
to  th e  im p lie d  c r it ic ism — th a t th e  p ilo t  had no t 
then  go t his m ind  on the  probable need fo r  re
versing : (1) th a t  the  p ilo t, hav ing  rung  “  stop ”  
and ke p t his hand on th e  te legraph, knew  th a t  the  
engineers w ou ld  in  fa c t be stand ing  b y  ; and (2) 
th a t  “  s tand-by ”  was n o t an appropria te  order, 
because on the  H urunu i, b y  an arrangem ent 
between bridge and engine-room, i t  m eant “  dead 
slow ” — because there  was no “  dead slow ”  on 
the  dials o f th e ir  telegraphs. The evidence o f the 
second officer as to  his movements fro m  the 
m om ent o f th e  “  stop ”  order to  th e  shock o f 
co llis ion, w h ich  I  have a lready read, seems to  me 
conclusive th a t  there  was no undue delay between 
the  “  stop ”  order and the  “  fu l l  speed astern ”  
order.

The cap ta in  o f the  H u run u i presum ably had had 
a n ig h t on th e  bridge and was a t the  c r it ic a l tim e  
asleep in  his cabin, there  being no reason to  expect 
troub le . In  fac t, he was v e ry  sound asleep, fo r he 
heard no signals a t a l l ; so th a t  th e  tim e  he took 
a fte r being wakened to  reach th e  ladder and feel 
the  im pact th row s no lig h t on the  leng th  o f tim e  
th a t  the  engines had been w o rk in g  astern ; b u t the 
second officer w ou ld  ta ke  v e ry  few seconds between 
saying he w ou ld  ca ll th e  capta in  and g e tting  h a lf
w ay down the  ladder.

The learned President rea lly  based his judgm ent 
on th e  v iew  th a t  th e  to ta l t im e  w h ich  elapsed 
between the  one b las t signal and the  co llis ion was 
m uch shorter than  the  p ilo t ’s various tim e  estimates 
ind ica ted, so sho rt indeed th a t  th e  co llis ion was 
m uch m ore im m ed ia te ly  im m in e n t when he firs t 
acted than  he described. I t  is possible th a t  the
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learned President had in  m in d  some o f the  estimates 
o f  t im e  g iven b y  the  p ilo t o r others in  term s o f 
seconds, o r even b y  the engine-room  records, w h ich 
are expressed in  term s o f m inutes or h a lf  m inutes, 
b u t the  events to  m y  m in d  show th a t  there  was 
no unreasonable delay.

I t  seemed to  the  cou rt, look ing  thus a t th e  s to ry  
in  te rm s o f  events, th a t  there  were certa in  questions 
o f seamanship on w h ich  we should consu lt our 
Assessors. The questions and answers were as 
fo llows :

(1) W h a t ought the  p ilo t  o f the  H u runu i reason
ab ly  to  have expected the  Reclaim to  do on hearing 
the one b las t signal fro m  the  H urunu i ?— A . To 
“  wake up ”  and p u t his wheel e ithe r ha rd  to  p o rt 
o r ha rd  to  starboard.

(2) W h a t was the  la tes t p o in t in  tim e  o r distance 
a t w h ich  i t  ceased to  be possible fo r  th e  Reclaim 
to  avo id  co llis ion  w ith o u t any action  b y  the 
H u runu i 1— A . A b o u t three Reclaim's lengths 
fro m  H urunu i's  track .

(3) W h a t action  cou ld  the  Reclaim have taken  
w h ich  w ou ld  have prevented the  collis ion : (a) a t 
the m om ent ju s t before, o r ju s t a fte r, the  p ilo t o f 
the H u run u i b lew  his one sho rt b las t ; (&) a t the 
m om ent when th e  p ilo t o f th e  H u runu i b lew  his 
three sho rt blasts ?— A . (a) T u rn  e ithe r way. 
(&) T u rn  to  p o rt, as i t  was g e tting  too  la te  to  tu rn  
to  starboard.

(4) W ou ld  any and i f  so w h a t r is k  to  the  Reclaim 
o r danger o f im peding any action  the  Reclaim m ig h t 
take , have resulted i f  the  order “  F u l l  speed astern ”  
had been g iven (a) instead of, o r (6) in  a d d itio n  to  
the  order “  hard-a-starboard ” ?— A . : The answer 
to  each p a rt o f  th e  question is in  th e  a ffirm a tive  i f  
Reclaim had starboarded ; b u t  in  th e  negative 
otherw ise.

The effect o f th e  f irs t th ree answers is to  ju s t ify  
the  expecta tion o f th e  p ilo t  o f th e  H urunu i, when he 
f irs t  decided to  ta ke  action, th a t  th e  Reclaim w ould 
a lte r course ; fo r th e y  make i t  c lear th a t  the 
Reclaim could w ith o u t d iff ic u lty  have avoided the 
H u runu i b y  using e ithe r he lm . The fo u rth  answer 
seems to  disagree w ith  th e  p ilo t ’s v iew  th a t  i f  the  
Reclaim po rted, th e  H urunu i's  q ua rte r and the 
Reclaim's q ua rte r were lik e ly  to  touch, b u t i f  he was 
(as I  th in k )  p ro p e rly  observing the  d irections o f the  
N o te  to  a rt. 21 b y  the  action  w h ich  he f irs t  took, 
th is  difference o f  n a u tica l op in ion  does n o t touch  the  
question o f  l ia b i l i t y  ; and, indeed, I  do n o t th in k  i t  
w ou ld  im p o rt negligence b y  the  p ilo t  even i f  he d id  
fo rm  an op in ion  a t the  tim e  w h ich  is now doubted 
b y  ou r Assessors. I t  is tru e  th a t  he never said 
a n y th in g  a bou t th e  Reclaim s tarboard ing, b u t, th a t  
being her d u ty  as a crossing vessel, he m ay w e ll 
have had th a t  p o s s ib ility  in  h is na u tica l m ind.

R eading th e  m ind  and actions o f the  p ilo t  in  the 
lig h t  o f these answers, I  cannot see th a t  he was in 
any w ay to  blame. The d u ty  o f  a id ing  the  Reclaim 
imposed on h im  no d u ty  to  reverse u n t i l  he had 
satisfied h im se lf th a t  th e ^ ia tu ra l w ay o f  a id ing  her, 
nam ely, b y  w ak ing  her up and g iv in g  her more 
sea-room, was insu ffic ien t. H e  says he concluded 
in  a m a tte r  o f  10 to  15 seconds th a t  th e  Reclaim was 
n o t a lte rin g  course ; b u t  w hatever th e  exact 
num ber o f seconds were, I  th in k  the  measure o f  th e  
in te rv a l is to  be found in  th e  fa c t th a t  he was w a itin g  
fo r  her to  p o rt,  fo r  th e  sim ple reason th a t  he could 
n o t believe th a t  a fte r his s ignal she w ou ld  s t i l l  keep 
her course ; and I  cannot b lame h im  fo r  th a t  delay. 
I  th in k  th e  p r in c ip le  o f  th e  Bywell Castle (4 Asp. 
M ar. L aw  Cas. 207 (C. A .) ; 41 L .  T . Rep. 747 ; 4 P.
D . 219), approved b y  the House o f L o rds  in  the  
Tasmania (6 Asp. M ar. La w  Cas. 517 (H . L .)  ; 63

L . T . R ep. 1 ; 15 A pp . Cas. 223), and b y  the  P r iv y  
Council in  the  Utopia (7 Asp. M ar. La w  Cas. 408 : 
70 L .  T . Rep. 47 ; (1893) A . C. 492), p ro tects h im .

F o r these reasons, m uch as I  hesita te  to  d iffe r from  
th e  learned President on w h a t a t  f irs t  s igh t looks 
lik e  an issue o f  fa c t, I  feel th a t  the  N o te  does no t 
w a rra n t the  decision below, and th a t  th e  appellants 
are e n title d  to  o u r ju d g m e n t. The appeal w il l  be 
a llowed w ith  costs here and below.

Finlay, L.J.—-I am o f  th e  same op in ion . The 
m a tte r has been exam ined in  d e ta il b y  L o rd  Justice  
S co tt, and agreeing, as I  do, w ith  h is judgm en t, i t  
is n o t necessary th a t  I  should express m y  v iew  a t 
any length, b u t  I  desire, o u t o f  respect to  the  
P resident, from  whom  we are d iffe ring , to  add a ve ry  
few  words ; and I  m ay say, b y  w ay o f preface, 
th a t  th e  hes ita tion  and d if f ic u lty  w h ich  I  have fe lt  
in  th is  case has arisen m a in ly  fro m  m y  reluctance 
to  d iffe r from  the  President upon w h a t is m a in ly , 
though  I  th in k  n o t exclusive ly, a question o f  fac t. 
B u t I  desire to  say th a t  I  am  prepared to  accept 
w ith o u t qua lifica tion  a ll the  find ings o f the  President 
as to  th e  actua l facts as to  tim es, distances, etc. 
W here I  fee l constra ined to  d iffe r is as to  the  in fe r
ence to  be d raw n fro m  th e  facts w h ich  he has found, 
and also, i f  I  co rrec tly  understand his judgm en t, as 
to  th e  p roper construction  o f  a rt. 21 and th e  N ote .

I t  is d is tas te fu l to  have to  critic ise  th e  naviga tion  
o f th e  Reclaim when a ll those on board  he r w ith  the  
exception o f  th e  cook, who had, o f course, no respon
s ib il ity  fo r nav iga tion , were drowned ; b u t jus tice  fo r 
the liv in g  makes i t  necessary fo r me to  say th a t  in  m y 
op in ion th e  cause o f the  accident was the  negligence 
o f th e  Reclaim, negligence w h ich  persisted r ig h t  up 
to  th e  m om ent o f collis ion and w h ich  fa r  transcends 
the  negligence so cons tan tly  dea lt w ith  in  the  Courts 
where some action is taken  when o the r action  w ou ld  
have been m ore approp ria te , o r action  is taken  la te  
when earlier action  w ou ld  have been appropria te . 
H ere, the  Reclaim was navigated w ith o u t any regard 
fo r  her own safety, o r th e  safety o f others, and she 
persisted in  th a t  course o f conduct when warned 
b y  the  b la s t o f  th e  H urunu i. In  these c ircum 
stances, i f  indeed any b lam e attaches to  the 
H urunu i, i t  appears to  me th a t  th e  language o f 
L o rd  Justice  James in  th e  Bywell Castle (sup.) 
e xa c tly  f its  th e  case :

“  I  desire to  add m y op in ion  th a t  a ship has no 
r ig h t ,  b y  its  own m isconduct, to  p u t  another ship 
in to  a s itu a tio n  o f  extrem e p e ril, and then  charge 
th a t  o ther ship w ith  m isconduct. M y  opin ion is 
th a t  i f ,  in  th a t  m om ent o f extrem e p e ril and d if f i
c u lty , such o th e r ship happens to  do something 
w rong, so as to  be a co n trib u to ry  to  the  m ischief, 
th a t  w ou ld  n o t render her liab le  fo r  th e  damage, 
inasmuch as pe rfec t presence o f  m ind, accurate 
judgm en t, and p ro m p titu de  under a ll circumstances 
are n o t to  be expected. Y o u  have no r ig h t  to  
expect men to  be som ething more than  o rd ina ry  
m en.”

On th e  facts o f th is  case I  am n o t prepared to  hold 
th a t  the  p ilo t  o f  the  H urunu i made any m istake a t 
a ll. I t  is im p o rta n t to  remember th a t  h is d u ty  
under th e  A rtic le  and the  N ote  was on ly  to  a id  th e  
g ive-w ay ship, the  Reclaim, in  action  to  avo id  the  
co llis ion. Here, the  Reclaim to o k  no action  w h a t
ever to  avo id  th e  collis ion, and i t  was there fore  
d iff ic u lt,  i f  n o t indeed impossible, to  a id  her. We 
are advised b y  ou r Assessors th a t  the  p ilo t  ought 
reasonably to  have expected the  Reclaim, on hearing 
th e  one b las t signal, “  to  ‘ wake up ’ and p u t his 
wheel e ithe r h a rd -to -p o rt o r hard -to -s ta rboard .”  
The p ilo t  h im se lf said th a t  he th o u g h t th a t  the 
Reclaim w ou ld  go to  p o rt. H e m ay have had in  his 
m ind  perhaps subconsciously the  poss ib ility  o f the
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Reclaim going to  starboard, a lthough  he d id  n o t say 
so in  his evidence, b u t however th a t  m ay be, i t  
seems to  me th a t  he was c e rta in ly  e n title d  to  sup
pose th a t  she w ou ld  p robab ly  go to  p o rt. I f  she 
had gone to  p o rt, th e  action  w h ich  th e  p ilo t  took  
in  s tarboard ing w ou ld  have given her e ffectual a id 
in  avo id ing  th e  co llis ion. I f  she had gone to  s ta r
board, i t  seems to  me probable th a t  fo r  th e  engines 
o f  the  H urunu i then  to  be reversed w ou ld  have 
been to  add to  th e  r is k  o f  co llis ion.

In  these circumstances, I  am  o f  op in ion th a t  the 
H urunu i, in  b low ing  the  b las t signal when she d id , 
and s tarboard ing when she d id , acted in  accordance 
w ith  sound rules o f nav iga tion , fo r  I  agree w ith  the 
President in  th in k in g  th a t  the  Hurwnui cannot be 
blam ed fo r  ta k in g  action  e ithe r too  early  or too  late.

I  am  fu r th e r  o f  op in ion  th a t  th e  p ilo t  was ju s tif ie d  
in  n o t reversing his engines u n t il,  to  his amazement, 
he saw th a t  th e  Reclaim was herse lf ta k in g  no 
action.

I f ,  however, i t  were held, co n tra ry  to  m y  view , 
th a t some blame a ttached to  th e  nav iga tion  o f  the  
H urunu i, then  I  th in k  th a t  the  p rinc ip le  enunciated 
b y  L o rd  Justice  James in  th e  passage quoted above 
applies, and th a t  no th ing  done o r o m itte d  to  be 
done b y  th e  H u runu i can a ffect th e  fa c t th a t  th is  
lam entable accident was due to  no th ing  b u t the  
negligence and reckless nav iga tion  o f  th e  Reclaim.

du Parcq, LJ .—-The decision o f  the  House o f 
Lords in  the  Heranger (19 Asp. M ar. L aw  Cas. 250 ; 
160 L . T . Rep. 241) is a recent example o f  the 
p rinc ip le , now w e ll established, th a t an appellate 
tr ib u n a l should be slow to  d is tu rb  the  find ing  o f  a 
Judge in  a case w h ich  depends, as th a t case 
depended, “  on th e  rules o f  good seamanship, or 
w ha t a p ru d e n t seaman ought to  do, n o t on the 
breach o f  any specific R u le  o r R egu la tion .”  (See 
the speech o f  L o rd  W r ig h t a t p . 100). I  am  satisfied, 
however, th a t the  decision in  the present case m ust 
tu rn  on the construction  o f  the R egulations, and 
th a t on th e ir  true  construction  no b lam e can fa ir ly  
be im puted  to  the  H urunui.

The learned President’s judgm en t, as I  read i t ,  
m ay be summ arised v e ry  sh o rtly  as fo llow s : The 
H u runu i to o k  no action  u n t i l  th e  vessels were 
w ith in  a short distance, fro m  one an d -a -h a lf to  
one and-a-quarte r cables, o f  each o ther. T h is  was 
w e ll under three-quarters o f a m in u te  before th e  
co llis ion. She was p ro b a b ly  n o t to o  la te  in  ta k in g  
action  then, b u t, hav ing  w a ited  t i l l  th a t  m om ent to  
take  action , she “  ough t, w hatever else she d id , to  
have p u t her engines fu l l  astern.”  M any c ircum 
stances in  th e  case, a n d  th e  p i lo t ’s own evidence, 
lead to  th e  conclusion th a t  th e  p ilo t  d id  n o t in  fa c t 
go astern t i l l  some 20 seconds a fte r  he f irs t  to o k  
action  b y  hard-a-starboard ing, and th is  was m uch 
to o  la te .

The  passage in  th e  ju d g m e n t w h ich  deals w ith  the  
p ilo t ’s evidence brings o u t c lea rly  th e  v iew  taken 
b y  th e  President as to ,th e  app lica tion  o f  th e  Regu
la tions to  th is  case, and i t  is a v iew  w h ich , w ith  a ll 
respect, I  believe to  be erroneous. The President 
s ta ted  his op in ion  th a t  th e  p ilo t  had said th ings, 
w h ich , taken  in  con junc tion  w ith  th e  o ther m atte rs  
to  w h ich  he had a lluded in  h is judgm en t, made i t  
p la in  th a t  th e  ru le  ( th a t  is , th e  N o te  to  a r t .  21) 
had no t been com plied w ith , and la te r, used these 
words :

“  The inference, I  am  satisfied, is th is , th a t  h is 
own v iew  o f th e  m a tte r  was th a t  a t th e  tim e  when 
he acted he cou ld  n o t rea lly  avo id  a co llis ion ; b u t 
th a t  ta k in g  w h a t I  am  convinced was th e  p roper 
ac tion  to  be taken , when action  was taken, nam ely, 
going astern, w ould , according to  the  w itness’s 
evidence, have made th e  s itu a tio n  m ore dangerous 
and n o t less dangerous. I t  seems to  me to  fo llow .

and a t any ra te  I  have no hes ita tion  in  fin d in g  as 
the  resu lt o f M r. Posgate’s evidence, th a t  he w ent 
astern m uch too  la te . H e  ought n o t to  have post
poned action  u n t i l  ta k in g  th e  obvious course o f 
reducing his speed, and g e ttin g  his w ay o ff as m uch 
as possible w ou ld , in  h is own estim a tion , have 
aggravated the  danger ra th e r than  have d im in ished 
i t  . . . H e  ought to  have gone astern a great deal 
sooner th a n  he d id .”

T h is  passage taken  b y  its e lf w ou ld  p rov ide  no 
clear answer to  the  question w he ther th e  H urunu i 
was la te  in  ta k in g  action— w hether, th a t  is, she to o k  
action  as soon as she found  herse lf so close to  the  
Reclaim th a t  co llis ion cou ld  n o t be avoided b y  the  
action o f  th e  Reclaim alone. A t  an earlier stage in  
h is judgm en t, however, th e  President seems to  have 
accepted th e  v iew  subm itted  to  h im  b y  M r. H ayw ard  
on beha lf o f  th e  p la in tiffs , w h ich  was, n o t th a t  the 
H u runu i acted too la te , b u t th a t  when she d id  ac t 
she to o k  th e  w rong action . Before th is  cou rt, the 
p la in tif fs ’ counsel, fa r  fro m  suggesting th a t  the 
H urunu i acted too  la te , p u t  fo rw a rd  th e  v iew  th a t 
i f  i t  were r ig h t  to  judge  her b y  m athem atica l 
standards, she m ig h t w e ll be found  to  have acted 
too  soon. N obody has sought to  b lam e her on the 
ground th a t  she acted to o  soon, accord ing to  the  
p rac tica l standards o f  th e  m ariner. I t  seems to  
fo llow  th a t  she acted a t th e  r ig h t  m om ent. I f  so, 
then  to  say th a t  i t  w ou ld  then  have been dangerous 
to  go astern sure ly ind icates, n o t th a t  th e  p ilo t  was 
in  any w ay to  blam e, b u t th a t  going astern was, to  
say th e  least, n o t th e  action w h ich  w ou ld  then  have 
best aided to  a ve rt co llis ion.

I t  is to  be observed th a t  th e  p ilo t ’s evidence is no t 
q u ite  accu ra te ly  s ta ted in  the  ju d g m e n t. The  p ilo t 
is quoted as hav ing  said : “  W hen I  gave the  one 
b las t and hard-a-starboarded, I  d id  n o t th in k  c o lli
sion could be avoided, though  I  th o u g h t a sinking 
cou ld .”  The  tra n s c r ip t, w h ich  counsel agreed was 
correct in  th is  p a rticu la r, shows th a t  w h a t he said 
was th a t  “  a second o r tw o  a fte r ”  he had hard-a- 
starboarded, when th e  Reclaim to o k  no action , he 
saw th a t  he could n o t avo id  co llis ion. T h is  s ta te 
m en t does n o t in vo lve  an admission th a t  th e  p ilo t  
le f t  i t  t i l l  too  la te  to  take  action, and c e rta in ly  does 
n o t p o in t to  th e  conclusion th a t  i f ,  instead o f 
hard -a -sta rboard ing  when he d id , he had gone 
astern, a co llis ion  w ou ld  have been avoided.

A  sho rt quo ta tio n  fro m  L o rd  W r ig h t ’s speech 
in  th e  Heranger, sup., a t p . 102, ind icates c learly 
th e  questions w h ich  arise in  th is  case :

“  R u le  21 is specific and im pera tive , th e  ‘ keep 
on ’ ship is to  keep her course and speed, subject 
to  th e  qua lifica tio n  contained in  th e  N o te  th a t  i f  
th a t  vessel finds herse lf so close th a t  co llis ion cannot 
be avoided b y  the  g iv in g  w ay vessel alone, she shall 
take  such action  as w i l l  best a id  to  a ve rt co llis ion, 
in  a d d itio n  to  w h ich  R egu la tion  27 prov ides fo r  a 
departure  from  th e  R ules in  order to  avo id  im m ed i
ate danger.”

I t  is, I  th in k , m an ifest th a t  the  learned President 
d id  n o t regard th is  case as one in  w h ich  a rt. 27 
cou ld  be invoked, and I  respectfu lly  th in k  th a t he 
was r ig h t  in  tre a tin g  a rt. 21 (together w ith  the 
note) as solely applicable to  i t .  There was here 
no “  im m edia te  danger,”  o ther th a n  the  danger 
against w h ich  the note prescribes the  p roper action, 
and the m ost notab le  o f a ll the  “  special c ircum 
stances ”  in  th is  case was the  readiness w ith  w hich 
the  Reclaim could manoeuvre.

Thus, the  f irs t question is w hether the  H urunu i 
to o k  action as soon as she found  herse lf so close to  
the  Reclaim th a t  co llis ion could n o t be avoided b y  the 
action  o f the  Reclaim alone. Th is  question calls fo r a 
de fin ite  answer. I  have no d o u b t th a t  the  answer 
should be “  Yes.”  The advice g iven to  us b y  our
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assessors supports th is  v iew . The p la in tif fs ’ 
leading counsel expressly disavowed any a tte m p t 
to  challenge i t ,  and, on the  evidence, I  th in k  th a t 
he was r ig h t to  do so. F in a lly , I  am  disposed to  
th in k  th a t  th e  learned President h im se lf was 
prepared to  answer th is  question in  the  a ffirm a tive . 
I  w ou ld  on ly  add th a t  i f  th e  H u runu i had taken 
earlier action  and the  Reclaim had acted d iffe ren tly , 
the  p ilo t  m ig h t w e ll have been convicted o f an 
inexcusable breach o f a rt. 21.

I t  now becomes necessary to  consider a second 
and perhaps more d iff ic u lt question, w h ich  m ay 
fa ir ly  be sta ted as fo llows : D id  the  H urunu i, when 
the  tim e  came fo r  her to  act, take  such action  as 
w ou ld  best a id  to  a ve rt co llis ion ? The difference 
between the  r iv a l contentions urged upon us m ay 
be expressed b y  saying th a t  whereas th e  appellants 
la y  great stress on the  w ord  “  a id  ”  in  the  N ote , 
the  respondents p re fe r to  emphasise th e  w ord  
“  best.”  B o th  words are im p o rta n t, I t  is 
necessary to  rem em ber th a t  when w ha t has been 
called “  th e  las t safe m om ent ”  arrives, and 
“  co llis ion cannot be avoided b y  the  action  o f the 
g iv ing -w ay vessel alone,”  i t  m ay w e ll be equally  
true  to  say th a t  co llis ion cannot be avoided b y  
the action  o f th e  stand-on vessel alone, and th a t 
the N ote  does n o t impose on the stand-on vessel 
the sole respons ib ility  fo r  ave rting  collis ion. I t  
is no less tru e  th a t  the  stand-on vessel m ust take 
such action  as w il l  n o t m ere ly a id, b u t best aid, 
to  ave rt collis ion.

N ow , the  m om ent chosen, and (as has been 
conceded) r ig h t ly  chosen fo r action  b y  the  H urunui, 
was “  w e ll under three-quarters o f a  m in u te  before 
the co llis ion.”  The Reclaim was steering a true  
course, though an unwise and im proper one, and 
there  was no th ing  to  suggest to  the  p ilo t th a t  those 
on board were incapable o f ra tio n a l action. In  
fac t, we know  fro m  the  cook’s evidence th a t  a 
skipper and a m ate were in  charge o f her, and 
there  is no h in t  o f a n y th ing  having  been amiss. 
She was, i t  m ay be repeated, so handy a vessel 
th a t i t  m ust have seemed possible th a t  she was 
leaving i t  t i l l  th e  ve ry  las t m om ent to  go to  p o rt 
or to  s tarboard. One m ay w e ll believe th a t  i t  
seemed a lm ost inconceivable to  the  p ilo t in  these 
circumstances th a t, on g e tting  the  w arn ing  o f the 
one short b last, the Reclaim w ou ld  fa il to  take  
such action as, w ith  the  room  given to  her b y  
the H urunu i's  action  in  s tarboarding, w ou ld  avo id  
co llis ion. O ur assessors say, fro m  the  p o in t o f 
v iew  o f  good seamanship, th a t  the  p ilo t o f the 
H urunu i ought reasonably to  have expected the 
Reclaim a t th a t  ju n c tu re  to  p u t her wheel e ither 
hard  to  p o rt o r ha rd  to  starboard. I  f in d  i t  
impossible to  say in  these circumstances th a t  the 
p ilo t was g u ilty  o f a breach o f the regulations, or 
o f negligence, in  hard-a-starboard ing w ith o u t a t 
once going astern.

I t  m ay be said th a t going astern w ou ld  have 
“  best ”  aided to  a ve rt co llis ion in  th e  events th a t 
happened, and i t  is o f course easy to  be wise a fte r 
the event, I  w il l assume (though there  m ay be 
some d oub t about th is ) th a t  i f  the  p ilo t  had gone 
astern a t the  m om ent when he hard-a-starboarded, 
he w ou ld  have go t w ay  o ff the  ship in  tim e  to  
avo id  co llid ing  w ith* the  Reclaim, no tw ith s ta n d in g  
her persistence in  crossing his bows. On th is  
assumption, i t  m ust, I  th in k , be equally  true  th a t, 
hy  going astern, the  H urunu i w ou ld  have p u t the 
Reclaim in  a position  o f jeopardy i f  the  Reclaim 
had elected to  tu rn  to  s tarboard, and i t  was surely 
do t less lik e ly  th a t  the  Reclaim w ou ld  tu rn  to  
starboard than  th a t  she w ou ld  keep on her course, 
f f  any m eaning is to  be given to  the  w ord  “  a id  ”  
111 the note, the  stand-on ship m ust (apa rt fro m

ve ry  special circumstances) be e n title d  to  re ly  on a 
reasonable degree o f co-operation fro m  the  g iv in g 
w ay vessel, and her action m ust be judged, no t 
solely b y  w ha t the  g iv ing -w ay ship f in a lly  d id  or 
fa iled  to  do, b u t  b y  w h a t she m ig h t reasonably 
have been expected to  do. The p ilo t  appears to  
have been w rong in  th in k in g  th a t  i f  the  Reclaim 
had tu rned  to  p o rt, as he expected her to  do, he 
w ou ld  have endangered her b y  going astern. B u t 
i f ,  as our assessors te ll us, he ought to  have expected 
th a t  she m ig h t tu rn  to  starboard (and I  th in k  
th a t  he was bound to  take th is  p o ss ib ility  in to  
account) then  i t  appears to  me th a t  he d id  the  r ig h t 
th in g , even i f  he d id  n o t g ive the  best reasons 
fo r  i t  in  the  w itness-box. I t  is n o t negligence to  
do the  r ig h t th in g  fo r the  w rong reason.

I  am  o f op in ion th a t  no breach o f the  regulations 
has been p roved against th e  H urunu i, th a t there 
was no negligence on the  p a rt o f her p ilo t, and 
th a t  th is  appeal should be allowed.

Scott, L.J.— The appeal w ill be allowed, w ith  
costs here and below.

Leave to appeal to the House of Lords.

Solicitors fo r  the  appellants (defendants) : 
Wm. A . Crump and Son.

Solicitors fo r the  respondent ( p la in t if f ) : Holman, 
Fenwick, and W illan, agents fo r  Chamberlin, Talbot, 
and Bracey, Low esto ft.

October 12 and  13, 1939.

(B e fo re  Slesser, MacKinnon, and du Parcq, 
L .J J . )

Compagnie Prim era de Navagaziana Panama 
v. Compania Arrendataria de Monopolio de 
Petróleos S.A. (a)

Charter-party— Construction— Contract fo r  two 
voyages— D evia tion  on f irs t  voyage— Whether 
charterers entitled to refuse to perform  second 
voyage.

The owner o f a sh ip  let i t  to charterers under a 
charter-party which provided, inter alia, that 
the charter-party should rem a in  in  force fo r  
two consecutive voyages at the same rate o f 
fre ig h t and on the same terms and conditions as 
therein provided. I n  the course o f the f irs t  
voyage the sh ip  called at a po rt in  circumstances 
which constituted a deviation. The charterers 
thereupon treated the whole charter-party as at 
an end and refused to give orders fo r  the second 
voyage.

H eld, that the charter-party, on its  proper 
construction, was an in d iv is ib le  contract and  
that the deviation du ring  the f ir s t  voyage, i f  not 
waived by the charterers, entitled them to 
repudiate the whole charter-party.

Decision o f B ranson, J .  (19  A sp. M a r. Law
Cas. 2 8 0 ; 160 L .  T . Rep. 386) reversed.

A p p e a l  from  a decision o f Branson, J ., reported
19 Asp. M ar. L a w  Cas. 280 ; on a special case stated
b y  an um pire .

B y  a cha rte r-p a rty  dated the  30 th  December, 1937,
the  respondents, w ho were ship-owners, le t th e ir

(a) Reported by H . A. PALMER, Esq., Barrister-at-Law.
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ship, th e  Yolanda, to  th e  appellants fo r  a voyage 
from  the  B lack Sea to  a Spanish p o rt.

The ch a rte r-p a rty  contained (inter alia) the  fo llo w 
ing provisions :—

“ X. T h a t th e  said ta n k  vessel being t ig h t  
staunch and strong and every w ay f it te d  fo r  the 
voyage, and to  be m ain ta ined  in  such cond ition  
du ring  the  voyage, perils  o f th e  sea excepted, 
shall as ordered on a rr iv a l a t Is ta n b u l w ith  a ll 
convenient d ispatch sail and proceed to  Con
stantsa o r a safe p o rt in  the  Russian B la ck  Sea 
. . . and there  load fro m  the  facto rs o f the  said 
charterers a fu ll and complete cargo o f gas o il 
and [o r] fue l o il and [o r] diesel o il and [o r] crude o il 
in  b u lk  . . . and being so loaded shall the rew ith  
proceed (as ordered on signing o f b ills  o f lad ing) 
d irec t to  one p o r t  Spanish M editerranean, 
Cartagena-Barcelona range b o th  inc lusive . . . 
and de live r th e  same on being pa id  fre ig h t a t  the 
ra te  o f 35s. per to n  o f o il in take  q u a n tity .

“  9. . . . The vessel has lib e r ty  to  ca ll a t any 
po rts  in  any o rder . . . and to  deviate fo r  the 
purpose o f saving life  o r p rop e rty .

“  12. The vessel to  have leave to  to w  o r be 
tow ed and to  assist vessels in  a ll positions o f 
distress o r to  ca ll a t  any p o r t  o r po rts  fo r  bunker 
supplies.

“  32. T h is  ch a rte r-p a rty  is to  rem ain in  force 
fo r tw o  consecutive voyages a t the same rate' o f 
fre ig h t and on the  same te rm s and conditions 
as herein p rov ided . . . .”
The d ispute  re lated to  a c la im  b y  the  shipowners 

fo r  damages in  respect o f losses and expenses alleged 
to  have been incu rred  b y  them  as a resu lt o f the 
fa ilu re  o f the  charterers to  give orders fo r  the  second 
voyage referred to  in  clause 32 o f the  cha rte r-pa rty . 

The um pire  found  th e  fo llo w in g  facts :
(а) The Yolanda d u ly  loaded a cargo o f o il a t 

Constantza in  accordance w ith  the  ch a rte r-p a rty  and 
sailed fro m  the  p o rt on the  22nd January , 1938, fo r 
Valencia. A t  the  tim e  o f sa iling  she had on board 
f if ty -e ig h t tons o f  bunker coal, her to ta l bunker 
capac ity  being 876 tons. The vessel’s norm a l con
sum ption  was th ir ty - f iv e  tons a day, and the  norm al 
distance covered was about 150 m iles a day.

(б) On leaving Constantza th e  cap ta in  in tended 
to  go to  Zonguldak fo r  bunkers and set his course fo r 
th a t  p o rt. Zonguldak was about 125 m iles east
wards o f  the  Bosporus and was n o t a p o rt On the 
o rd in a ry  rou te  fro m  Constantza th ro u g h  the  Bos
porus. A t  a p o in t between Constantza and 
Zonguldak, th e  exact pos ition  o f  w h ich  was n o t 
proved, a t 6.30 p .m . on 23rd  January , 1938, the 
cap ta in  a ltered his course to  proceed to  Is ta n bu l 
because he considered th a t  ow ing to  w eather 
cond itions bunkering  a t Zonguldak w ou ld  n o t be 
safe.

(c) The Yolanda a rr ive d  a t Is ta n b u l on the 
24 th  January , 1938, and to o k  on 308 tons o f 
bunker coal.

(d) The Yolanda sailed fro m  Is ta n b u l fo r  A lgiers, 
where she had  been ordered to  take  on board  a 
non -in te rven tion  officer before proceeding to  
Va lencia to  discharge. She proceeded b y  the 
o rd in a ry  rou te  tow ards A lg iers and between the 
25 th  and 31st January  m et w ith  w eather w h ich  was 
no worse th a n  m ig h t have been reasonably expected 
fo r  th e  tim e  o f year.

(e) On the  1st F ebrua ry , the  Yolanda was off 
Bona, a N o r th  A fr ica n  p o rt some 240 m iles east o f 
A lg iers, and she then  had  seventy-five  to  e igh ty  tons 
o f bunkers on board, w h ich  w ou ld  have sufficed 
to  enable her to  reach Algiers.

( / )  On th e  1st F ebrua ry , the  Yolanda called a t 
Bona and took  on board  220 tons o f bunkers, and 
having  le f t  th a t  p o rt she was on the  2nd Februa ry  
cap tured  b y  warships fly in g  the  Spanish N a tio n a lis t 
flag and was ordered to  proceed to  Palm a, where she 
a rrive d  on th e  3 rd  Februa ry , and where she subse
q u e n tly  discharged he r cargo.

(g) The charterers were n o t aware o f the course 
w h ich  had been taken  b y  th e  vessel in  the  B lack  
Sea u n t i l  a m uch la te r stage in  the  proceedings. 
T hey were, however, aware on o r about the 3rd 
F eb ru a ry  th a t  th e  vessel had called a t Bona, b u t 
th e y  d id  n o t know  u n t i l  the  a rb itra tio n  the  q u a n tity  
o f bunkers on board on a rr iv in g  o ff th a t  p o rt.

(ft) On th e  15th F ebrua ry  th e  charterers’ agents 
were in fo rm ed th a t  th e  Yolanda was ly in g  a t Palm a, 
and on the  28 th  F eb ru a ry  th e y  were in fo rm ed  th a t 
the  vessel had on the  previous day le f t  Palm a and 
w ou ld  be a rr iv in g  a t A lg iers th e  same afternoon. 
A t  th e  same tim e  the  shipowners’ agents asked the 
charterers to  give orders fo r th e  vessel’ s n e x t loading 
p o rt, i t  being ind ica ted  th a t  she had been forced to  
discharge her cargo a t Palm a .

(i) On the  1st M arch the charterers’ agents were 
in fo rm ed th a t  th e  Yolanda was proceeding from  
A lg iers to  Is ta n b u l fo r  orders, in  accordance w ith  
the  ch a rte r-pa rty . . . . They referred to  deviations 
du ring  the  f irs t voyage and reserved th e ir  r ig h ts  in  
respect thereof.

( j ) F u rth e r correspondence to o k  place, and the 
charterers contended th a t  th e  g iv in g  o f orders was 
n o t requ ired  u n t il th e  vessel reached Is tanbu l.

(ft) On th e  12th M arch th e  shipowners’ agents 
s ta ted th a t  the  vessel was nearing Is ta n b u l and 
again asked fo r  orders. On the  14th M arch the 
charterers’ agents d e fin ite ly  declined to  g ive any 
orders fo r  the  second voyage. Thereupon the  sh ip 
owners chartered th e  vessel elsewhere and ind icated 
th a t  th e y  w ou ld  c la im  damages fro m  th e  charterers.

The um pire  was o f  op in ion  th a t  there  was not 
suffic ient evidence before h im  to  establish the 
existence o f a custom  th a t  vessels proceeding from  
Constantza v ia  the  Bosporus h a b itu a lly  bunkered a t 
Zonguldak, and he accord ing ly  found  as a fa c t th a t 
when proceeding tow ards Zonguldak the  Yolanda 
departed fro m  her d irec t course in  accordance w ith  
the  cha rte r-pa rty .

The um pire  found  as a fa c t th a t  a t the  tim e  when 
the  Yolanda a ltered her course fo r  Bona she had a 
su ffic ient q u a n tity  o f bunkers on board to  enable 
her to  reach A lg iers, and he accord ing ly fu rth e r 
found  as a fa c t th a t  in  proceeding to  Bona the 
Yolanda again departed w ith o u t necessity fro m  her 
d irec t course under the  ch a rte r-pa rty .

A fte r  hearing estimates, the  um pire  decided th a t 
th e  shipowners’ loss b y  reason o f th e  non-perfo rm 
ance o f the  second voyage w ou ld  n o t have exceeded 
2,200ft, and he accord ing ly  found  as a fa c t th a t  th a t 
sum represented the  am ount o f loss on the  p a rt o f 
th e  shipowners a ttr ib u ta b le  to  th e  alleged breach or 
non-perform ance o f the  cha rte r-pa rty .

On the  above find ings o f fa c t th e  um p ire  reserved 
fo r  the  decision o f the  C ourt the  fo llo w in g  questions :

(а) W he ther e ithe r o r b o th  o f the  said departures 
o f  th e  Yolanda fro m  her d irec t course under the 
ch a rte r-p a rty  am ounted in  law  to  devia tions.

(б) I f  the  answer to  (a) was in  th e  a ffirm a tive , 
w hether such dev ia tion  or devia tions had the  effect 
o f re liev ing  the  charterers fro m  fu rth e r performance 
o f the  ch a rte r-p a rty  dated the  30 th  December, 1937. 
and in  p a rtic u la r fro m  the  necessity o f g iv in g  orders 
fo r  a second voyage in  accordance w ith  clause 32 ol 
the  cha rte r-p a rty .
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Branson, J . he ld th a t  the  dev ia tion  to  Jlona was 
w ith in  the  libe rties  o f the  ch a rte r-p a rty , b u t th a t 
the  dev ia tion  to  Zonguldak was an unauthorised 
dev ia tion. As to  w he ther th a t  dev ia tion  had been 
waived b y  the  charterers, he held th a t  the  facts as 
found  b y  the  um pire  were insu ffic ien t to  enable h im  
to  determ ine th a t  question. H e  held, however, 
th a t  such dev ia tion  w ou ld  n o t in  any event relieve 
the  charterers fro m  perfo rm ing  the  second voyage 
on the g round th a t  the  case was analogous to  a 
con tra c t fo r  th e  de live ry  o f goods b y  insta lm ents 
and the  dev ia tion  on the  f irs t voyage d id  n o t lead 
to  the  im p lica tio n  th a t  the  owners d id  n o t in tend  to  
fu lf i l  the  con trac t fo r the  second voyage.

The charterers appealed.
A . T . M ille r, K .C . and S ir John Forster fo r the  

appellants.
S ir Robert Aske, K .C . and R. Colinvaux ( fo r 

A . A . Mocatta) fo r th e  respondents.

Slesser, L.J.— The a rb itra to r  has found as a 
fa c t in  th is  case th a t,  as regards the  f irs t  voyage 
w h ich  the  ch a rte r-p a rty  contem plates, there  has been 
a t least one, and I  th ink , tw o , devia tions fro m  th a t 
con trac t voyage w h ich  w ou ld  ju s t ify  the  charterers 
in  repud ia ting  th e  con trac t. The f irs t was th a t  the 
ship, instead o f  proceeding d ire c tly  fro m  the  p o rt 
o f  load ing to  th e  contem plated p o rt, devia ted, fo r 
the  purpose o f bunkering , to  a p o r t  called Zonguldak 
instead o f  going d ire c tly  to  Is ta n bu l. The second 
dev ia tion  was to  a p o r t  called Bona a t  a tim e  when 
i t  was n o t necessary, in  the  v iew  o f th e  a rb itra to r, 
fo r  the  purpose o f bunkering , to  deviate there.

I t  is conceded th a t ,  i f  th e  ch a rte r-p a rty  was one 
fo r  th is  one voyage on ly , there  was found  such 
dev ia tion  as w ou ld  enable th e  charterers to  repud ia te  
the  whole o f the  con trac t (see H a in  Steamship 
Company Lim ited  v. Tate and Lyle Lim ited , 155 
L .  T . Rep. 177). The d iff ic u lty , however, arises 
because th e  ch a rte r-p a rty  contem plates a second 
voyage. A fte r  p ro v id in g  th a t  the  vessel “  shall, 
as ordered on a rr iv a l a t  Is ta n bu l, w ith  a ll con
ven ien t d ispatch, sail and proceed to  Constantza or 
a safe p o rt in  th e  Russian B la ck  Sea,”  and then  
proceed, as m ay be d irected, “  to  one p o rt Spanish 
M editerranean, Cartagena-;Barcelona range, b o th  
inc lus ive,”  there  is added b y  clause 32 : “  Th is  
ch a rte r-p a rty  is to  rem ain in  force fo r  tw o  con
secutive voyages a t the  same ra te  o f fre ig h t and on 
the same term s and cond itions as herein p rov ided .”  
T h a t is to  be read in  th is  w ay, th a t,  the  f irs t  voyage 
being com pleted, the  ship m ust again a rrive  a t 
Is ta n b u l and, as ordered, proceed to  Constantza 
o r a safe p o rt in  the  Russian B lack  Sea, and go as 
d irected “  to  one p o rt Spanish M editerranean, 
Cartagena-Barcelona range, b o th  inc lus ive.”

S ir R o b e rt Aske contends th a t  the  mere fa c t th a t 
there has been a dev ia tion  on th e  f irs t  voyage does 
n o t enable the  charterers to  do w ha t th e y  pu rpo rted  
to  do, nam ely, to  repud ia te  th e  whole con trac t, b u t 
th a t the  ob liga tion  w ith  regard to  the  second voyage 
s t i l l  stands, though  i t  m ay be th a t damages are 
obtainable fo r  the  w rong done b y  th e  dev ia tion  on 
the f irs t  voyage. H e  is re a lly  seeking to  im p o rt 
in to  th e  c o n ta c t  the  p rinc ip le  w h ich  is so fa m ilia r 
in  the  cases o f contracts fo r  th e  sale o f  goods b y  
insta lm ents, such as Mersey Steel and Iro n  Company 
v - Naylor, Benzon, and Co. (51 L .  T . Rep. 637 ; 
9 A pp . Cas. 434). The question, in  m y  op in ion, 
depends e n tire ly  on th e  construction  o f the p a rtic u la r 
cha rte r-p a rty  in to  w h ich  these charterers and 
owners have entered, w h ich  ind icates w h a t was in  
Ihe con tem pla tion  o f th e  parties and w h a t th e y  
had agreed to  do. In  m y  v iew , th is  was one 
ind iv is ib le  con trac t fo r  th e  purposes o f  the  tw o  
v °yages.

I  come to  th a t  conclusion fo r  m any d iffe ren t 
reasons. F irs t, there  is, to  m y  m ind , no ind ica tion  
th a t  the  con trac t is to  be regarded as a n y th ing  b u t 
one con trac t, fo r  th e  purpose o f one voyage in  a 
certa in  prescribed w ay fo llow ed im m ed ia te ly  b y  
w ha t is a p tly  described as a consecutive voyage. 
Clause 22, w h ich deals w ith  th e  load ing date, 
provides : “  Should vessel n o t be ready to  load by  
the  25 th  January , 1938, charterers to  have the 
op tion  o f cancelling th is  cha rte r ” — n o t “  th is  
voyage,”  b u t  “  th is  cha rte r.”  So fa r, i t  is clear 
th a t i f  the  vessel were n o t in  the p o rt on the  25th 
January , b o th  voyages could have been cancelled. 
I t  is to  be noted th a t  there  is no load ing date 
stated w ith  regard to  the  second voyage. The 
second voyage was to  be on the  same term s as the 
f irs t, b u t clause 22 cannot a pp ly  to  the  second 
voyage because th a t  clause is dealing w ith  the date o f 
the  25 th  January , w h ich can o n ly  be applicable to  
the  f irs t  voyage. A ll th a t  can be said w ith  regard 
to  the  second voyage is th a t, a t the  end o f the  f irs t 
voyage, there is an ob liga tion, w ith in  a reasonable 
tim e , to  be a t Is ta n b u l to  receive th e  d irections, 
w h ich  are to  be g iven under clause 1 in  the  
case o f  b o th  voyages, where the  ship is to  p ro 
ceed to , and receive d irections as to  th e  fina l 
destination.

A n o th e r reason w h y  I  come to  the  conclusion th a t 
th is  con trac t is ind iv is ib le  is th is . I t  is p rov ided  
in  clause 32 th a t  “  the  irrevocab le  c red it fo r  the 
fre ig h t on the second voyage is to  be established 
before vessel sails fro m  las t d ischarg ing p o rt on 
her f irs t  voyage.”  Clause 26, w h ich  deals w ith  
irrevocab le  c red it, says : “  Charterers undertake
to  establish irrevocable c red it fo r  th e  fre ig h t on the 
f irs t  voyage under th is  ch a rte r-p a rty  w ith in  five  
days o f  signing th is  ch a rte r-p a rty .”  T ha t, o f 
course, cannot be applicable to  the  second voyage, 
and, in  su b s titu tio n  the re fo r, the  date fo r  p rov id in g  
the  irrevocable c red it fo r the  second voyage is to  
be before the  ship sails fro m  last d ischarg ing p o rt 
on her f irs t  voyage. T h is  ind icates to  m y  m ind  
th a t  th is  con trac t is one, and contem plates the 
second voyage as beginning on the  te rm in a tio n  o f 
the  f irs t voyage, some o f  the  obligations on the 
second voyage being dependent on the  ob ligations 
o f  th e  f irs t  voyage being discharged.

A no the r reason w h ich  occurs to  m y  m in d  is th is . 
I t  is p rov ided  th a t  the  fre ig h t shall be a t th e  same 
ra te  on the  second voyage as on th e  f irs t  voyage. I  
th in k  i t  m ay be reasonably assumed th a t, in  com ing 
to. th a t  arrangement, the  parties had in  m in d  th a t 
the  f irs t voyage was going to  be perform ed and th a t 
i f  th e  f irs t  voyage was n o t perform ed the  whole 
m a rke t cond itions m ig h t change. The fre ig h t 
seems to  he fixed  on the  assum ption th a t  the  whole 
o f th is  con trac t is going to  be carried out.

F o r these reasons I  f in d  m yse lf re g re tfu lly  d iffe r
ing  fro m  the  learned judge, who to o k  the  v iew  th a t  
there  was no th ing  in  th is  dev ia tion  w h ich  prevented 
th e  ob ligations aris ing under th e  second voyage.

There is, however, raised in  th is  case another 
question. I t  is said th a t  even i f  th is  con trac t, as I. 
th in k , has been repud ia ted as a whole b y  the 
dev ia tion , o r w ou ld  prim á fame have been so 
repudiated, there  is in  fa c t here a w a iver. T h a t 
question depends on an exact find ing  o f the  facts as 
tó  th e  knowledge o f the  charterers a t th e  tim e  when 
th e y  refused to  perfo rm  the  con trac t. The learned 
judge has come to  the  conclusion th a t  there  is no t, 
in  th e  special case, su ffic ient m a te ria l on w h ich  to  
come to  a conclusion w hether th a t  w a ive r does o r 
does n o t exist. H e  pu ts  i t  in  th is  w ay  : “  I f  i t  were 
necessary to  do so, i t  w ou ld  be p roper to  request 
th e  um pire  to  assist th e  cou rt b y  find ing  as a fa c t 
w hether there  had been a w a ive r o r not. I t  is>
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contended on the  one hand th a t,  upon the  tru e  
construction  o f the  language used in  th e  special case, 
the um p ire  has found  th a t  there  was no w aiver, 
because he has found th a t  the  knowledge in  the 
charterers, w h ich  they m ust have had before they  
could be held to  have vaived a breach o f th e  con
tra c t, was n o t in  th e ir  possession u n t i l  a la te  stage in  
the  a rb itra tio n  proceedings. I t  is contended, on the 
o ther hand, th a t  the  p roper construc tion  o f the  
special case does n o t lead to  any such resu lt. In  
m y v iew  th e  clause in  th e  special case w h ich  is 
m ate ria l upon th is  p o in t is ambiguous. I t  reads as 
fo llow s : ‘ The respondents were n o t aware o f  the 
course w h ich  had been taken  b y  the  vessel in  the 
B lack  Sea u n t i l  a m uch la te r stage in  th e  proceed
ings. The respondents were, however, aware on or 
about the  3 rd  F ebrua ry , 1938, th a t  the  vessel 
had called a t B ona.’ N ow , as a m a tte r  o f  con
s truc tio n , i f  one had to  g ive a concluded 
op in ion  about i t ,  i t  w ou ld  appear to  me th a t  
the  m eaning o f th a t  clause is th a t  the  respondents 
were n o t aware o f th e  course w h ich  th e  vessel had 
taken  in  the  B lack  Sea u n t i l  some tim e  a fte r the  
course had been taken, because o f  the  expression 
‘ u n t i l  a m uch la te r stage in  the  proceedings.’ 
N o  o ther stage in  the  proceedings, i f  ‘ the  p ro 
ceedings ’ mean a rb itra tio n , had been referred to  
a t a ll b y  th e  um pire , and I  th in k  i t  m us t have 
m eant th a t  th e y  d id  n o t know  u n t i l  some tim e  
a fte r the  event had happened. N ow , th a t  is n o t 
su ffic ient to  enable th is  co u rt to  come to  an 
op in ion as to  w hether there  had been a w a ive r or 
n o t and, i f  w a ive r were m a te ria l, I  should have 
fe lt obliged to  re m it th e  case to  th e  a rb itra to r  
fo r a find ing  o f  th e  necessary facts, to  w it ,  the  
fa c t as to  the  date when the  knowledge th a t  the 
ship had shaped he r course fo r  Zonguldak had 
come to  the  charterers.”

In  m y  op in ion  th e  learned judge was r ig h t in  
saying th a t,  on the  v iew  th a t  th is  con trac t was 
repud ia ted, the  m a tte r ought to  be referred back 
to  th e  um pire  fo r  the  reasons w h ich  he states, and 
I  th in k , there fore , th a t  the  m a tte r  should be 
referred back in  accordance w ith  the  learned 
judge ’s opin ion.

MacKinnon, L.J.— I  agree. There was appar
e n tly  considerable discussion before Branson, J . 
w hether p u tt in g  in to  the  p o rt o f Bona was a 
dev ia tion, o r w hether i t  was a devia tion  p e rm itte d  
by the  term s o f  the  ch a rte r-p a rty . I  th in k  i t  is 
qu ite  unnecessary to  go in to  th a t. There is no 
d oub t th a t  on the  voyage fro m  Constantza tow ards 
Is ta n b u l there  was a dev ia tion , as has been found 
b y  th e  a rb itra to r. In  the  lam en tab ly  obscure 
s ta tem ent o f the  facts I  am  able to  gather th a t  the 
charterers knew  o f  the  dev ia tion  a t a la te r date 
th a n  when th e y  knew about p u tt in g  in to  Bona. 
I f  th a t  was so, w hether p u tt in g  in to  Bona was a 
second dev ia tion  is qu ite  im m a te ria l, because there 
was undoub ted ly  a d e v ia tion  b y  going o ff to  
Zonguldak. F o r th a t  reason I  express no opin ion 
on the  question w hether there  was a second 
dev ia tion  b y  p u tt in g  in to  Bona.

The con trac t between these parties  contains th is  
p rov is ion  : “  Should vessel n o t be ready to  load by 
the  25 th  January , 1938, charterers to  have the  
op tion  o f cancelling th is  cha rte r.”  Those words 
are incapable o f any doubt. I f  the  vessel d id  no t 
a rr ive  a t  Constantza and be ready to  load b y  the  
25 th  January , the  charterers could cancel bo th  
voyages and cancel th e  whole con trac t. In  
add itio n  to  th a t  express p rov is ion , there  is also 
an im p lied  te rm  in  th is  cha rte r-p a rty , as in  a ll 
charte r-parties, th a t  the  shipowner shall prosecute 
the  voyage o r voyages w ith o u t dev ia tion. The

nature  o f  th a t  im p lie d  te rm  has o ften  been stated 
in  the  courts, and nowhere m ore clearly , o r w ith  
more emphasis, th a n  in  the  com para tive ly  recent 
case o f H a in  Steamship Company Lim ited  v . Tate 
and Lyle Lim ited  (155 L .  T . Rep. a t p . 179), where 
L o rd  A tk in  said : “  I  ven ture  to  th in k  th a t  the  
true  v iew  is th a t  the  departure  fro m  the  voyage 
con tracted  to  be made is a breach b y  the  shipowner 
o f h is con trac t, a breach o f such a serious character 
th a t,  however s lig h t the  dev ia tion , th e  o th e r p a rty  
to  the  con trac t is e n title d  to  tre a t i t  as going to  
th e  ro o t o f  the  con trac t, and to  declare h im se lf 
as no longer bound b y  any o f the  con tra c t te rm s.”  
S im ila r language was used b y  L o rd  W r ig h t (a t 
p . 182). The effect o f  dev ia tion , w h ich  is the 
breach o f th a t  im p lie d  te rm  in  th e  con trac t, is 
accura te ly  stated in  S cru tton  on C harterparties 
(14 th  ed it., p . 3 10 ): “  A n  owner whose ship
deviates in  the  sense defined above the reby com
m its  a fundam enta l breach o f  h is con tra c t o f 
carriage. The o ther p a rty  to  such con trac t, on 
becom ing aware o f th e  dev ia tion , can e ith e r tre a t 
the  breach as a repud ia tion  b ring in g  th e  con trac t 
to  an end, o r elect to  w aive th e  d e v ia tion  as a fina l 
repud ia tion  and tre a t th e  con tra c t as s t i l l  sub
s is ting , reserving his r ig h t  to  damages.”  In  o ther 
words, i f  th e  im p lie d  te rm  was w r itte n  o u t in  the 
con trac t, as th e  cancelling clause 22 is, i t  w ou ld  
be som ething to  th is  e ffe c t: “  The sh ipper shall 
proceed on th e  agreed voyage o r voyages w ith o u t 
dev ia tion  except to  save life  o r avo id  danger to  
ship o r cargo ; i f  the  shipowner breaks th is  under
ta k in g  th e  charte re r, on know ing  o f i t ,  m ay cancel 
th is  ch a rte r-p a rty .”

In  th is  case i t  is said th a t  th e  charterers, on 
becom ing aware o f th e  dev ia tion, d id  tre a t the 
breach as a repud ia tion  w h ich  b ro u g h t the  con trac t 
to  an end, and th a t  i f  th e y  b ro u g h t the  con tract 
to  an end they  b ro u g h t the  whole con trac t to  an 
end ju s t as e ffective ly  as th e y  w ou ld  have done 
i f  th e y  had exercised th e ir  op tion  under clause 22 
on the  vessel’s a rr iv in g  a t  Constantza on the 
26 th  o r 27 th  January . T h a t, in  m y  view , is the 
legal pos ition  as regards th is  m a tte r, a v iew  o f 
the  law  on w hich I  d iffe r fro m  Branson, J .

As I  have po in ted  o u t— to  re-read fro m  S cru tton  
on Charterparties— “  The o th e r p a r ty  to  such 
con trac t ” — th a t  is the  charterer— “  on becoming 
aware o f  the  dev ia tion, can e ithe r tre a t the  breach 
as a repud ia tion  b ring in g  the  con trac t to  an end, 
o r elect to  waive the  dev ia tion  as a fin a l repud ia tion  
and tre a t th e  con tra c t as s t i l l  subsisting.”  The 
sta tem ent o f  facts in  th e  special case is un fo rtu n a te ly  
so obscure th a t  i t  is q u ite  impossible, as Branson, J- 
said, to  be satisfied w h ich  o f those a lte rna tives is 
the  tru e  inference to  be draw n fro m  w h a t the 
parties agreed in  th is  case. I  th in k  th a t  the  case 
m ust, therefore, as Branson, J . th o ug h t, go back 
to . the  a rb itra to r  to  reconsider th e  facts and state 
them  p rop e rly  and c learly  fo r  th e  in fo rm a tion  
o f the  cou rt. W hen he has done th a t, the  case 
should go back to  Branson, J . o r th e  judge tak ing  
th e  Com mercial L is t ,  who w ill then  deal w ith  the 
special case, as so supplemented b y  th e  fu rth e r 
find ings o f the  a rb itra to r, in  the  lig h t  o f th e  law 
as we have la id  i t  down.

du Parcq, L.J.— I  agree, and I  do n o t th in k  
I  can use fu lly  add any th ing .

So lic ito rs fo r  th e  appellants, Middleton, Lewis, 
and Clarke.

Solic ito rs fo r  the  respondents, Holman•  Fenwick, 
and W illan.
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HIGH COURT OF JUSTICE.

P R O B A T E , D IV O R C E  A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .

A p r i l  24, and M a y  8, 1939.

(B efo re  L a n g to n , ,T.)

The Amazone (a)
[T h is  decision has been a ffirm ed b y  th e  C o u rt o f 

A ppea l (post p . 351).— E d .]

Action, in  rem  f o r  possession o f yacht— D ip lo 
m atic  im m u n ity  o f fo re ign  m il ita ry  attaché—  
D ip lo m a tic  P rivileges A c t, 1708, s. 3.

B y  sect. 3 o f the D ip lom atic  Privileges A c t, 1708 : 
“  . . . a ll w rits  and processes that sha ll at any  
tim e hereafter be sued fo r th  o r prosecuted 
whereby the person o f any ambassador . . . 
authorised and received as such by her M a jesty  
. . .  or the domestick or domestick servant o f 
any such ambassador . . . m ay be arrested or 
im prisoned or h is  or the ir goods or chattels m ay  
be distra ined seized or attached sha ll be deemed 
and adjudged to be u tte rly  n u ll and vo id  to a ll 
in tents constructions and purposes whatsoever." 

T h is  was a  m otion on behalf o f Commandant 
Léon Hemeleers-Shenley to set aside a w r it  fo r  
possession o f the yacht A m azone and the 
w arran t o f arrest issued at the instance o f his 
w ife , M adam e U na Hemeleers-Shenley, on the 
ground that, as an assistant m ilita ry  attaché on 
the s ta ff o f the B e lg ian Embassy in  London, he 
and h is prope rty  were entitled to d ip lom atic  
im m u n ity . The defendant entered a  conditiona l 
appearance under protest. The yacht was 
registered in  the defendant's name and was la id  
up  at Southampton in  the hands o f Messrs. 
Thom ycro ft, who took the ir orders fro m  h im . 
The p la in t i f f ’s case was that the yacht had been 
purchased w ith  her money and that the de
fendan t acted as her agent in  everything 
connected w ith  it .  She contended that the 
defendant’s r ig h t to possession should be 
decided before the question o f d ip lom atic  
im m u n ity  could be investigated, and that 
d ip lom atic  im m u n ity  d id  not exist in  respect 
o f p riva te ly  owned property.

H e l d ,  t h a t  th e  f i r s t  p o i n t  f o r  d e t e r m in a t io n  w a s  
w h e th e r  th e  d e f e n d a n t  d i d  o r  d i d  n o t  p o s s e s s  
d i p l o m a t i c  i m m u n i t y ,  t h a t  o n  th e  e v id e n c e  h e  
h a d  d i p l o m a t i c  i m m u n i t y ,  t h a t  h e  h a d  s u c h  
p o s s e s s io n  o f  th e  y a c h t  a s  w o u ld  n e c e s s ita te  
l e g a l  p ro c e s s  to  is s u e  to  d e p r iv e  h i m  o f  i t ,  a n d  
t h a t  th e r e fo r e  th e  w r i t  m u s t  be s e t a s id e .

T he  h e a r in g  was ad journed in  o rder th a t  an 
in q u iry  could be addressed to  the  F ore ign  Office 
aa to  the d ip lo m a tic  s ta tus o f  the  defendant. On 
the ad journed  hearing i t  was ascertained th a t  the 
fo re ig n  Office had ce rtified  th a t the defendant was 
received b y  H .M . G overnm ent as assistant m ilita ry  
attaché fro m  25 th  October, 1920, and th a t  since 
th a t date his name had been inc luded in  the  lis t  
Prepared under the D ip lom a tic  P riv ileges A c t, 1708.

[A dm.

J . V. Naisby fo r the defendant.

O. St. C. Pilcher, K.C . and 0. Bateson fo r  the 
p la in tif f .

Langton, J.—-This m o tio n  raises an in te res ting  
and n o t a ltogether u n im p o rta n t p o in t w ith  regard 
to  the  im m u n ity  en joyed b y  ambassadors and 
members o f th e ir  su ite  in  th is  coun try . The w r i t  
was issued b y  Madame U na  M ary  Gardner 
Hemeleers-Shenley. As o rig in a lly  issued i t  was 
against the Amazone, a m otor-vessel (w h ich is 
adm itte d  to  be a p riv a te  yach t), b u t the  w r i t  has 
been amended and is now  addressed to  the  owners 
and parties  in terested in  the  ship Amazone. B y  the  
w r i t  the  p la in t if f  claims, as sole owner o f  the  yach t, 
the  possession o f  the  yach t. I t  is, therefore, a 
possession action  as know n in  th is  cou rt. The 
defendant is Com m andant Léon Hemeleers-Shenley, 
who occupies a pos itio n  as A ss is tan t M il i ta ry  A ttaché  
to  the  Be lg ian  Embassy. H e  has p u t in  a p rov is iona l 
appearance to  th e  w r it ,  and cla im s b y  the  m o tion  
th a t the  w r i t  should be set aside on the  g round th a t  
he enjoys d ip lom a tic  im m u n ity  under th e  s ta tu te  o f 
Anne.

W hen the  m a tte r  was o r ig in a lly  before me there 
was ce rta in  evidence on a ff id a v it b y  b o th  parties, 
and I  decided th a t  the  r ig h t  th in g  to  do was to  
cause a le tte r  to  be w r it te n  to  the F ore ign  Office 
in  o rder th a t  the  pos itio n  o f  the defendant should 
be reg u la rly  and p rope rly  established. T h a t le tte r  
was w r it te n  b y  the R eg istra r, and an answer was 
received fro m  the F ore ign  Office, and inc luded in  
th e ir  re p ly  was a ce rtifica te  w h ich  is in  these term s. 
[H is  Lo rdsh ip  read the  ce rtifica te , and con tinued  :]

The l is t  prepared under the  s ta tu te  o f  7 Anne, 
c: 12, as I  understand i t ,  is one w h ich  the  Fore ign  
Office prepares fro m  names su b m itte d  b y  the 
members o f  the various d ip lo m a tic  corps o f  those 
recognised b y  H is  M a jes ty  as en joy ing  d ip lom a tic  
im m u n ity . I t  is, therefore, now  beyond question 
th a t  the  defendant does en joy  fu l l  d ip lom a tic  
im m u n ity .

A no th e r question arises, w h ich  has been the 
sub ject o f  evidence, as to  the present possession o f 
th e  yach t. The p la in t if f  cla im s th a t  she has 
possession o f  i t .  The defendant, on the o ther hand, 
says th a t  he has possession. I  am  p e rfe c tly  satisfied 
fro m  the evidence th a t the  defendant has such 
possession o f  th is  yach t as w ou ld  render i t  necessary 
fo r some legal process to  take  e ffect in  o rder to  
deprive  h im  o f  th a t  possession. W ith  the  in fo rm a 
tio n  w h ich  is before me, I  do n o t th in k  i t  is necessary 
to  go any fa rth e r th a n  th a t. The yach t is fo r  the  
m om ent in  the  hands o f  Messrs. T h o m y c ro ft and is 
la id  up  fo r  the  w in te r. Messrs. T h o rn y c ro ft’s 
representative sta ted th a t  th e y  have taken  th e ir  
orders from  Com m andant Hemeleers-Shenley. The 
yach t is registered in  h is name in  the p o rt o f 
A n tw e rp . T h a t, to  m y  m in d , constitu tes su ffic ien t 
possession fo r  a ll the  purposes o f  th is  m otion .

M r. P ilcher, on beha lf o f  the  p la in t if f ,  takes tw o  
po in ts. H e  says, f irs t, th a t  possession, fo r  the 
purposes o f a m a tte r  o f  th is  k in d , is n o t established 
b y  such facts as I  have enumerated. H e  po in ts  o u t 
th a t  any one ite m  in  a num ber o f  m atte rs  to  w h ich  
we are accustomed to  re fe r in  order to  decide where 
possession lies w ou ld  n o t o f its e lf  cons titu te  a 
p roper c la im  to  possession. F o r example, the  p a y 
m en t o f  wages, o r the  paym ent o f  a servant, m ay 
easily and p ro p e rly  be perform ed b y  a person 
acting  as agent fo r  the  person in  possession. I  hope 
I  have g iven  th a t  p o in t the a tte n tio n  w h ich  i t  
deserves, b u t on th e  question o f fa c t the  evidence is 
overw he lm ing ly in  fa vo u r o f  present possession 
being in  the hands o f  the defendant.(a) Reported by F. A. P. Rowe, Esq., Barrister-at-Law.
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M r. P ilche r’s second p o in t was th a t  im m u n ity  
d iffe rs in  q u a lity  and e x te n t where, fo r example,- an 
ambassador, o r a m em ber o f h is su ite , is concerned, 
as compared w ith  the  im m u n ity  enjoyed b y  a 
sovereign State. Whereas the im m u n ity  enjoyed 
b y  a sovereign State rests on n a tio na l considera
tions, the im m u n ity  o f an ambassador is derived  
e n tire ly  fro m  the s ta tu te  o f  Anne, and is lim ite d  
b y  the  w ord ing  o f  the  s ta tu te . I t  is said, therefore, 
th a t  the  tw o  m atte rs  cannot be considered as being 
o f  the  same genus, and th a t  I  should be w rong in  
look ing  fo r  a u th o r ity  to  such cases as The Cristina  
(19 Asp. M ar. La w  Cas. 159; 159 L .T .  Rep. 394.) 
I  do n o t th in k  th a t  i t  is necessary fo r  me to  go in to  
the  fu l l  im p lica tions  o f  any possible differences 
between the  im m u n ity  enjoyed b y  a sovereign State 
and the  im m u n ity  enjoyed b y  th e  representatives o f  
th a t  sovereign State. I n  support o f  his p ropos ition  
M r. P ilche r c ited  Novello v . Toogood (1 B . &  C. 554), 
in  w h ich  case th e  m an c la im ing  im m u n ity  was a 
B rit is h -b o rn  sub ject a ttached to  the  su ite  o f the  
th e n  K in g  o f P ortuga l. H e  appears to  have been 
a person o f  unusual v e rs a tility , because fro m  the  
C h ie f Justice ’s s ta tem ent he was a lodging-house 
keeper, a teacher o f  languages, and a p rom p te r a t 
th e  Opera House. H e  was.seeking im m u n ity  on 
the  rem arkab le  g round th a t  because he had  some 
appo in tm en t w ith  the  ambassador— nam ely, th a t  o f 
choris te r to  the ambassador— the  house w h ich  he 
occupied, and w h ich  he rented p a r t ly  as a lodg ing- 
house, should, therefore, be im m une from  any 
process w ith  regard to  rates. The case was decided 
in  banco and was g iven, as i t  appears to  me, ra the r 
m ore consideration th a n  i t  m erited . The C h ie f 
Justice  and B a iley , J ., accord ing to  th e  repo rt, 
seem to  have founded th e ir  decision on the  p o in t 
th a t  th e  goods seized— th a t is, the  goods seized in  
the  lodging-house— were n o t necessary fo r  the 
purposes o f  the  ambassador. B u t in  th is  case there 
is no question o f  the  defendant be ing a person o f 
suoh ve rtig inous v e rs a t ili ty  as was th e  p la in t if f  in  
the  case w h ich  I  have ju s t  c ited , and th a t  ve ry  
p roper decision is no a u th o r ity  fo r  th e  p ropos ition  
th a t  a possessive action  can be commenced against 
a d u ly  accredited m em ber o f  the  ambassador’s su it6 .

The defendant and h is  w ife  are, u n h ap p ily , a t 
issue as to  the  possession of, and u lt im a te ly , as I  
understand i t ,  the  ownership of, th e  yach t w h ich , 
undoub ted ly , belongs to  one o r o ther, o r to  b o th  o f 
them . I n  the  ex is tin g  circumstances I  th in k  I  can 
derive useful guidance fro m  the  opin ions w h ich  have 
recen tly  been delivered in  The Cristina (sup.). 
L o rd  A tk in  there  s a id : “  The founda tion  fo r  the  
app lica tio n  to  set aside the  w r i t  and arrest o f  the 
ship is to  be found  in  tw o  propositions o f  in te r 
na tio na l law  engrafted in to  ou r domestic law  w h ich  
seem to  me to  be w e ll established and to  be beyond, 
d ispu te . The f irs t  is th a t  the  courts o f  a c o u n try  
w i l l  n o t im plead a fo re ign  sovereign, th a t  is, th e y  
w il l  n o t b y  th e ir  process m ake h im  against h is w il l  
a p a rty  to  legal proceedings w hether the  proceedings 
invo lve  process against h is person o r seek to  recover 
fro m  h im  specific p ro p e rty  o r damages. The second 
is th a t  th e y  w i l l  n o t b y  th e ir  process, w he ther the 
sovereign is a p a rty  to  the  prooeedings o r no t, seize 
o r de ta in  p ro p e rty  w h ich  is h is o r o f  w h ich  he is in  
possession o r con tro l. There has been some 
difference in  the  p ractice  o f  na tions as to  possible 
lim ita tio n s  o f  th is  second p rinc ip le  as to  w hether 
i t  extends to  p ro p e rty  o n ly  used fo r  the  com m ercia l 
purposes o f  the  sovereigns o r to  personal p riv a te  
p rop e rty . I n  th is  co u n try  i t  is in  m y  op in ion  w e ll 
se ttled  th a t  i t  applies to  b o th .”  Those tw o  
p ropositions are fu r th e r  developed b y  L o rd  A tk in  in  
the  same case.

L o rd  M augham  gave his op in ion  in  these term s 
(a t pp. 167 and 402 o f  the  respective reports) : “  The 
im m u n ity  o f  a fo re ign  governm ent and its  ambassa
do r as regards p rop e rty  does n o t s tand  on the  
same foo ting . The s ta tu te  o f  Anne p ro tects  the 
goods and chatte ls o f  ‘ the  ambassador o r o ther 
p u b lic k  m in is te r . . . received as such . . .  o r the 
dom estick o r dom estick servant o f  any such am 
bassador o r o ther p u b lic k  m in is te r .’ I t  is clear, 
I  th in k ,  th a t  the p ro p e rty  in  the goods and chatte ls 
w ou ld  have to  be established i f  necessary in  our 
courts  before the  im m u n ity  cou ld  be cla im ed. The 
ambassador could n o t be sued in  tro v e r o r de tinue  : 
b u t i f  the  p ro p e rty  were n o t in  h is possession and 
he had to  b rin g  an ac tion  to  recover i t  I  am  o f  op in ion  
th a t he w ou ld  have to  prove in  the  usual w ay th a t  
the  goods were h is p rop e rty . Speaking fo r  m yself, 
I  th in k  the  pos ition  o f a  fo re ign  governm ent is the 
same. There is, I  th in k ,  n e ith e r p rinc ip le  no r any 
a u th o r ity  b in d in g  th is  House to  support the  v iew  
th a t the  mere c la im  b y  a governm ent o r an ambassa
do r o r b y  one o f  h is servants w ou ld  be su ffic ien t to  
ba r the  ju r is d ic tio n  o f  the  cou rt, except in  such cases 
as ships o f  w a r o r o th e r n o to rious ly  p u b lic  vessels 
or o ther pub lic  p ro p e rty  belonging to  th e  S ta te .”

I t  is to  be observed th a t  th is  op in ion  o f  L o rd  
M augham ’s is in  no sense in  co n flic t w ith  the 
propositions w h ich  are la id  down b y  L o rd  A tk in ,  
b u t is  in  fa c t com plem entary to  them . W h a t 
appears to  me to  resu lt fro m  th is  clear s ta tem ent o f 
the  law  is th a t, f irs t, i t  m ust be determ ined w hether 
the defendant does o r does n o t en joy  d ip lom a tic  
im m u n ity . I f  he does, i t  is m y  d u ty  to  see w hether 
an action  o f  th is  k in d  in  any w a y  im pleads h im  or 
brings p ro p e rty  in  h is possession in to  issue. In  
m y  judg m e n t i t  does b o th  d ire c tly . I t  c laim s 
a c tu a lly  an arrest o f  p ro p e rty  in  h is possession and 
i t  w ou ld  be necessary fo r  h im  persona lly to  come 
in to  th is  cou rt in  o rder to  set up  h is  c la im  to  
possession. I n  e ffect the  w r i t  commences an action  
in  detinue aga inst h im ; th e  v e ry  class o f  action 
w h ich  L o rd  M augham  has said in  term s w il l  n o t lie . 
The p ro p e rty  being in  h is possession, and he e n jo y 
ing  im m u n ity , I  am  unable, hav ing  no ju r is d ic tio n , 
to  go in to  the  m a tte r  any fu rth e r. The m otion , 
therefore, succeeds and the  w r i t  m u s t -be set aside, 
w ith  costs.

So lic ito rs fo r  the  defendant, Stephenson, Harwood 
and Tatham.

Solic ito rs fo r  the  p la in t if f ,  Janson, Cobb, Pearson 
and Co.

J u ly  26, 27, and October 17, 1939.
(B e fo re  L angton , J ., assisted b y  E ld e r B re th re n  

o f T r in ity  H ouse.)

The Varmdo (a)

[T h is  decision was a ffirm ed b y  th e  C ou rt o f 
A ppea l on 2nd M ay, 1940 (post p . 370) E d .]

C ollis ion— N av iga tion  in  Copenhagen Sound—- 
Crossing ru le— N a rro w  channel— Regulations 
f o r  P reventing C o llis ions a t Sea, 1910, art. 25. 

T h is  loos an action o f damage by co llis ion . The 
steamships o f the p la in t if fs  and the defendants 
came in to  co llis ion  near the Lappegrund L ig h t 
Vessel in  the Copenhagen Sound. When the 
vessels f ir s t  sighted each other’s ligh ts  the

(a) Reported by F. A. P. Rowe, E sq., Barrister-at-Law.
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p l a i n t i f f s  h a d  th e  s t a r b o a r d  l ig h t  o f  th e  d e f e n 
d a n t s '  v e s s e l o n  t h e i r  p o r t  b o w , a n d  th e  d e f e n 
d a n ts  h a d  th e  p o r t  l ig h t  o f  th e  p l a i n t i f f s ’ v e s s e l 
o n  t h e i r  s t a r b o a r d  b o w . U n d e r  th e  R e g u l a t i o n s  

f o r  P r e v e n t in g  C o l l is io n s  a t  S e a ,  1910, a r t .  25, 
i.e ., th e  c r o s s in g  r u l e ,  i t  w a s  th e  d u t y  o f  th e  
d e f e n d a n t s ’ v e s s e l to  k e e p  o u t  o f  th e  w a y .  I t  w a s ,  
h o w e v e r ,  c o n te n d e d  b y  th e  d e f e n d a n t s  t h a t  th e  
c o l l i s io n  o c c u r re d  i n  a  p a r t  o f  th e  S o u n d  t h a t  
c o n s t i tu te d  a  “ n a r r o w  c h a n n e l  ”  w i t h i n  a r t .  25 
a n d  t h a t  t h e r e fo r e  i t  w a s  th e  d u t y  o f  e a c h  v e s s e l  
to  k e e p  to  h e r  o w n  s t a r b o a r d  s id e  o f  th e  c h a n n e l .

H e l d ,  w i t h o u t  m a k i n g  a n y  b i n d i n g  p r o n o u n c e 
m e n t  f o r  th e  f u t u r e ,  t h a t  th e  C o p e n h a g e n  S o u n d  

i n  th e  n e ig h b o u r h o o d  o f  th e  L a p p e g r u n d  L i g h t  
V e s s e l s h o u ld  n o t  b e  d e c la r e d  a  n a r r o w  c h a n n e l  

f o r  th e  p u r p o s e  o f  th e  C o l l i s i o n  R e g u la t io n s ,  
t h a t  th e  c r o s s in g  r u l e  a p p l i e d ,  a n d  t h a t  th e  

d e f e n d a n t s ' v e s s e l w a s  a lo n e  to  b la m e  f o r  th e  

c o l l i s io n .

Damage by  Collision.
The p la in tif fs  were the  owners o f the  steamship 

Jeanne M ., and her m aster and crew suing fo r  th e ir  
los t effects. The defendants were th e  o wners o f  the 
steamship Varmdo. The co llis ion  occurred on the 
n ig h t o f  December 17th, 1938, near the Lappegrund 
L ig h t  Vessel in  the  Copenhagen Sound. The Jeanne
M . was proceeding up the  Sound in  a n o rth e rly  
d irec tion , and the  Varmdo was com ing th rough 
the  Sound in  a sou the rly  d irec tion . T hey were on 
crossing courses when th e y  f irs t  sighted the  ligh ts  
o f  each o th e r ; th e  Jeanne M . had th e  starboard 
lig h t  o f  th e  Varmdo open on her p o rt bow , and the 
Varmdo had t l je  p o rt l ig h t  o f  the  Jeanne M . on her 
s tarboard bow.

O. Willmer, K .C . and J . V. Naisby, fo r the 
p la in tiffs .

fC. S. Carpmael, K .C . and H . L. Holman, fo r the 
defendants. Cur. adv. vult.

Langton, J. read the  fo llo w in g  ju d g m e n t:—  
T h is  case raises a question o f  some im portance. 
A p a rt fro m  the  fa c t th a t  the  Jeanne M .  foundered 
as a resu lt o f the  co llis ion , w h ich  in  its e lf  renders 
the  case o f in te rest to  a considerable num ber o f 
persons, a lthough  h a p p ily  the  foundering  was n o t 
accompanied b y  any loss o f  life , a question o f 
general in te rest also emerges. The co llis ion  took  
place in  the  w a te rw ay w h ich  separates Sweden and 
D enm ark know n as the  Sound, and th is  case raises 
d ire c tly  the  p o in t as to  w hether the  Sound, o r th a t 
p a rt o f  i t  in  w h ich  the  co llis ion  ac tu a lly  occurred, 
should be he ld  to  be a na rrow  channel.

F o r reasons w h ich  I  sha ll g ive  hereafter I  have 
come to  th e  conclusion th a t  the  Varmdo was alone 
to  blame fo r  the  co llis ion , and I  have fu r th e r  come 
to  th e  conclusion th a t  he r case, w h ich  was n o t w e ll 
founded in  fa c t, was also m isconceived in  law , in  
th a t  i t  was based upon the  supposition  th a t  the 
Sound, a t least in  th a t  p a rt o f  i t  in  w h ich  the  co llis ion  
occurred, was a narrow  channel. I  desire, however, 
to  make i t  clear a t the  outset th a t  so fa r  fro m  
a tte m p tin g  in  any w ay to  b in d  any one w ho m ay 
have to  consider th is  question in  the  fu tu re , I  do no t 
even w ish  to  exclude m yse lf fro m  a rr iv in g  a t a 
d iffe ren t de te rm ina tion  upon d iffe ren t evidence 
in  a fu tu re  case. I  m ust, there fore , o n ly  be taken  
to  be la y in g  down th a t  upon the  evidence before me 
on th is  occasion, and w ith  the  advice w h ich  I  have 
received fro m  the  E ld e r B re th ren , w ho have given 
me va luab le  assistance, I  have reached the  de te r

m in a tio n  th a t  i t  is n o t a t the  present m om ent e ithe r 
r ig h t  o r desirable to  ho ld  th a t  the  Sound in  the  w ay 
o f  the  Lappegrund lig h t  vessel should be declared 
to  be, o r trea ted  as, a na rrow  channel fo r  the 
purposes o f  th e  Sea Rules.

R eve rtin g  now to  m a tte rs  o f  d e ta il, the  Jeanne M . 
was a B r it is h  vessel o f  1973 tons gross and 279 feet 
in  leng th . The Varmdo is a Swedish vessel o f 2,956 
tons gross and 318 fee t in  leng th . The co llis ion 
to o k  place about 8.30 p .m . on 17th December, 1938. 
The Jeanne M . was proceeding up  the  Sound in  a 
n o rth e rly  d irec tio n , and hav ing  approached the 
K ro n b o rg  L ig h t a t H e ls ingor, on a course o f  N . J E . 
m agnetic, a lte red her course to  N . b y  W . J W . 
m agnetic when abreast o f  th a t  lig h t. The Varmdo, 
w h ich  was com ing th rough  the  Sound in  a sou therly  
d irec tion , was on a course o f  S. 45° E . m agnetic 
when the  Jeanne M . was f irs t  sighted.

A ccord ing  to  the  defendants’ case, the  Varmdo 
was the rea fte r naviga ted  a t f irs t  under a lig h t  
s tarboard helm , and even tua lly  under a hard-a-star- 
board helm , in  order to  com p ly  w ith  w h a t th e y  
c la im ed to  be the  regu la tion  p re va ilin g  in  the  Sound, 
nam ely, the  narrow  channel ru le  la id  down b y  a r t . 25. 
I  have considerable doub t as to  w hether on the  n ig h t 
in  question th e  devo tion  o f  the  m aster o f  the 
Varmdo to  a rt. 25 was a n y th in g  lik e  so intense as i t  
became before me a t the t r ia l  o f  th is  case in  Ju ly . 
Indeed, I  d o u b t ve ry  m uch w hether C apta in  N ilsson 
was re a lly  concerned u n t i l  he go t in to  cou rt w ith  the 
app lica tion  o f  th is  ru le  to  h is nav iga tion . O n the 
o ther hand I  have borne in  m in d  th a t  he is n o t on ly  
a n a tive  o f  Sweden, b u t is accustomed to  m ake th is  
voyage m on th  a fte r m on th  and year a fte r year. 
I  see no reason to  doubt th a t  he has a custom ary 
and also a sensible m ethod  o f  m ak ing  it ,  and i t  m ay 
w e ll be th a t  in  considera tion o f  the  set o f  the  cu rren t 
and the  general tre n d  o f the  tra ffic , he has found  i t  
convenient to  m ake h is south  going jo u rn e y  upon 
the general lines w h ich  he has described. I t  m ay 
even he a p ractice  fo r  loca l vessels to  a llow  the 
south bound ship to  pass nearer to  the  Lappegrund 
lig h t  vessel th a n  the  vessel going n o rth , though  i t  is 
n o tew o rth y  th a t  th e  observer called fro m  the 
lig h t  vessel negatived an y  regu la r p ractice  in  th is  
m a tte r. W he ther o r no such p ractice  exists, and 
there  is no evidence before me th a t  i t  does, such a 
p ractice  cou ld  in  its e lf  create no r ig h t  o f  w a y  in  
nav iga tion . Unless, therefore, I  can be satisfied 
upon evidence, and upon a ll the  o ther factors 
w h ich  w ou ld  render i t  p roper to  declare th is  place 
to  be a na rrow  channel, i t  is clear fro m  a glance 
a t th e  ch a rt th a t vessels approaching each other 
in  th e  m anner and upon the course w h ich  I  have 
described w ou ld  be sub ject to  th e  crossing rules. 
There is no m anner o f  d o u b t th a t  when these tw o  
ships became conscious o f  one another, and began 
to  naviga te  w ith  reference to  one another, the 
Varmdo had th e  Jeanne M . on he r s tarboard bow 
and th e  Jeanne M . had the  Varmdo on  her p o rt 
bow . The Varmdo had thus the  d u ty  to  keep o u t o f 
the  w a y  o f  th e  Jeanne M .,  and the  la tte r  had the 
corresponding d u ty  to  th e  Varmdo to  keep her 
course and speed. I n  a d d itio n  i t  is conceded th a t 
the  cu rren t was run n in g  to  the  n o rthw a rd , th a t  is, 
aga inst the  Varmdo and under the  Jeanne M ., 
and there  was thus  b y  the  o rd in a ry  rules o f  seaman
ship the  a d d itio n a l d u ty  upon the Varmdo to  ease 
her speed and a llow  the  Jeanne M .  to  pass clear 
ahead o f he r i f  th e y  should happen to  a rrive  a t a 
tu rn in g  p o in t, such as the Lappegrund l ig h t  vessel, 
so nearly  s im u ltaneously as to  m ake i t  necessary 
fo r one to  g ive  w ay to  the  o ther in  order to  pass the 
p o in t in  safety.
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[H is  Lo rd sh ip  then  dea lt w ith  the  questions o f 
fa c t a t  issue between th e  parties . H e  said th a t  the  
case fo r  th e  Jeanne M . was th a t,  ha v in g  a lte red  to
N . b y  W . i  W . m agnetic and proceeded fo r  some 
m inutes upon her new course, the  Varmdo passed 
across her course and on to  her s tarboard bow. 
V e ry  soon a fterw ards the  Varmdo was seen to  a lte r 
suddenly and w ith o u t w arn ing  to  s tarboard and to  
open her red  l ig h t  and shut in  her green. The 
Jeanne M . thereupon po rted  her wheel a l i t t le  and 
blew  tw o  short blasts. Im m e d ia te ly  afterw ards the 
pos itio n  became p ra c tic a lly  hopeless, because the 
Varmdo continued to  sw ing to  s tarboard and the 
engines o f the  Jeanne M .  were p u t fu l l  speed astern. 
The Varmdo came on, s truck  the  Jeanne M . w ith  
her stem  in  the  w ay o f  No. 2 ho ld  on the  sta rboard  
side, and the  Jeanne M ., a fte r a tte m p tin g  manoeuvres 
to  beach herself, sank in  the  Sound.

The defendants, h is Lo rdsh ip  said, agreed th a t  the 
vessels were o r ig in a lly  on crossing courses, b u t 
denied th a t  th e y  had ever crossed the  course o f the 
Jeanne M . in  such a w ay  as to  show th e ir  green on 
her s ta rboard  bow. T hey cla im ed th a t  ve ry  soon 
a fte r observing the tw o  m asthead and red  lig h ts  o f 
the Jeanne M ., the  Varmdo was p u t under s ligh t 
s ta rboard  helm , and so k e p t fo r some m inutes, w h ile  
the  vessels con tinued  to  approach. T h e ir  case 
aga inst th e  Jeanne M .  was th a t  i t  was usual fo r 
n o rth  going vessels to  pass Lappegrund upon a 
course o f  N . b y  E . to  N .N .E . a t a distance fro m  the 
lig h t vessel o f  some 500 metres, thus  leaving room  
fo r dow n com ing vessels to  pass p o rt to  p o rt 
between the  n o rth  going vessels and the  Lappegrund 
L ig h t. Ins tead , however, o f m a in ta in in g  her course 
th e  Jeanne M .,  a t a tim e  when her lig h ts  were 
a lready bearing fine  on th e  sta rboard  bow o f  the 
Varmdo, tu rn e d  to  p o rt and opened her green lig h t 
to  th e  Varmdo. She then  continued to  come on, 
sh u ttin g  in  her red  lig h t, and sheering or a lte rin g  
her course tow ards the  Varmdo, m ak ing  i t  impossible 
fo r  th e  Varmdo to  pass between the  Jeanne M .  and 
the  Lappegrund  lig h t  vessel, and th ro w in g  Jio rself 
across th e  course o f  the  Varmdo.

On these issues, h is Lo rdsh ip  said he found  firs t, 
th a t  the  co llis ion  occurred about 200 metres to  the 
eastward and a l i t t le  to  the no rth w a rd  o f  the 
Lappegrund  lig h t  vessel; secondly, th a t  the headings 
o f  th e  respective vessels a t the tim e  o f  the  co llis ion  
were m uch as cla im ed b y  the  Jeanne M ., nam ely,
N .W . and S.W . ; and th ird ly ,  th a t the  Varmdo 
crossed the  bows o f the  J  eanne M . in  such a w ay as 
to  show her green lig h t  on the starboard bow  o f  the 
Jeanne M .)

[H is  Lo rdsh ip  con tinued  as fo llow s :1 O n any 
conceivable find ings o f  fa c t i t  w ou ld  seem to  me 
th a t  the  Varmdo m us t be held to  b lam e fo r g iv in g  
no w a rn ing  b y  w h is tle  s ignal d u rin g  the  m any 
m inutes th a t  she was acting  and ac ting  in  re la tio n  
to  the  Jeanne M . under s tarboard helm . As was 
la id  dow n c learly  in  The Karamea (15 Asp. M ar. 
L a w  Cas. 430 ; 126 L . T . Rep. 417 ; (1922) 1 A .C . 
68) i f  th e  he lm  action  be lig h t  i t  is perhaps even 
m ore im p o rta n t to  g ive  notice  th e re o f b y  w h is tle  
signal, since i t  is c learly  less easy fo r  th e  o ther vessel 
to  perceive the effect o f  such helm  action  th a n  where 
the  action  is sudden and heavy. U pon  m y  find ings 
o f  fac t, however, the  f irs t and m ost im p o rta n t 
de linquency o f  the  Varmdo is he r breach o f  a rt. 19 
in  th a t, be ing a crossing vessel, she had an im pera
t iv e  d u ty  to  keep ou t o f  the  w ay o f  the  J  eanne M ., 
b u t to o k  no p roper o r su ffic ient steps in  due tim e  
so to  do. I n  the second place she is m uch to  blame 
upon the  lin e  I  have developed above in  fa ilin g  to  
b low  any signal d u ring  th e  tim e  th a t  she was using
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a lig h t  s tarboard helm . She is fu rth e r to  blame in  
keeping a b a d  lookou t in  w h a t I  have in  previous 
cases called the  broad sense, nam ely, in  keeping an 
inaccurate observation upon  the approaching vessel. 
She is also to  b lam e in  a m a tte r  o f seamanship in  
n o t reducing her speed when she realised, o r ought 
to  have realised, th a t  she w ould  be approaching the  
Jeanne M .  in  the  ne ighbourhood o f  the  Lappegrund 
l ig h t  vessel, since b y  so do ing she m ig h t have 
fa c ilita te d  th e ir  passing in  safe ty a t th a t  p o in t. 
F in a lly , hav ing  passed as I  f in d  she d id  on to  the 
sta rboard  bow  o f  the  Jeanne M ., i t  was inexcusable 
in  th e  circumstances to  s tarboard again fro m  such 
a pos ition . She had  p ra c tic a lly  the  whole o f  the 
channel upon he r p o rt side, and, had she stood on 
w ith o u t any a lte ra tio n  a t a ll, w ou ld  have in  fa c t 
avoided the  co llis ioq, o r a lte rn a tive ly  cou ld  have 
made e ve ry th ing  do u b ly  safe b y  p o rtin g  aw ay from  
the  Jeanne M .

T fie  Jeanne M ., on the  o ther hand, obeyed the 
C ollis ion R egulations in  keeping her course and speed 
under a rt. 21. The m ost serious p o in t against her is 
as to  w he ther she a lte red  to o  soon in  v ie w  o f the 
stringency o f  the  d u ty  w h ich  la y  upon her. M r. 
Carpmael r ig h t ly  and fa ir ly  pressed the  fa m ily  
resemblance w h ich  the  case bears to  th a t  o f  The 
Orduna ( (1921) 1 A . C. 250), b u t I  am ,satisfied th a t  
the  analogy is n o t a rea l one. The distances were 
m uch shorter th a n  those in  The Orduna (sup.), 
and th e  necessity to  take  im m ed ia te  action  was 
accord ing ly  fa r  m ore u rgen t. I t  is tru e  th a t, b y  
p o rtin g , th e  Jeanne M .  in  fa c t broadened the  angle 
o f  the  b low , b u t the  E ld e r B re th re n  advise me th a t 
in  the  circumstances th is  manoeuvre o f  p o rtin g  
offered th e  best chance o f  escape since i t  was always 
possible th a t  those on board th e  Varmdo w ou ld  
recognise th e ir  e rro r in  tim e  to  reverse th e ir  helm  
and engines and thus avo id  the  Jeanne M . o r a t 
least themselves reduce the  angle and force o f  the 
co llis ion.

I n  a ll the  circumstances, therefore, I  f in d  the  
Varmdo alone to  b lam e fo r  the  co llis ion .

I n  conclusion, re ve rtin g  to  th e  b road  p o in t o f 
in te rest as to  w he ther the  Sound is a narrow  channel, 
i t  m ay  be useful to  reca p itu la te  the  considerations 
w h ich  have led me to  a de te rm ina tion  upon th is  
question in  th is  p a rtic u la r  case. As I  have noted 
above, the  ch ie f and gu id ing  considera tion has been 
th a t there  was no evidence w hatever outside the 
op in ion  expressed b y  C apta in  N ilsson th a t  an y  pa rt 
o f th e  Sound, o r th is  p a rt in  p a rtic u la r, was trea ted  
b y  sh ipp ing  in  general as sub ject to  the  na rrow  
channel ru le . Secondly, I  had the advantage o f  the  
advice o f  one o f  the  E ld e r B re th re n  who is exceed
in g ly  fa m ilia r  w ith  the  na v ig a tion  o f th is  w ate r-w ay. 
H e  advised me w ith o u t the  s ligh test h e s ita tion  th a t 
in  h is experience i t  has a lways been trea ted  as open 
w a te r and w ith o u t regard to  a rt. 25. A ga in , when 
one looks a t th e  m a tte r  a pa rt fro m  evidence or 
sk illed  advice, fro m  th e  p o in t o f  v ie w  o f  general 
expediency one cannot b u t be s truck  b y  th e  fact 
th a t  in  th is  ac tua l lo c a lity  ha rd  b y  the  Lappegrund 
lig h t  vessel are tw o  im p o rta n t local po rts  o f  H a ls ing- 
borg  and H els ingor. I f  any ru lin g  is to  be la id  down 
constru ing  any p o rtio n  o f  the  Sound to  be a narrow  
channel i t  w ou ld  seem im p o rta n t to  m ake some 
subs id ia ry  ru lin g  as to  how  the  vessels entering^ or 
leav ing  these po rts  are to  conduct th e ir  nav iga tion  
when respective ly  en tering  o r leav ing  the  channel- 
I t  was pressed upon me b y  M r. W illm e r th a t  i 
w ou ld  be a lm ost im possible to  declare any po rtio n  
o f the  Sound to  be a na rrow  channel because o f  the 
d iff ic u lty  o f  d e lim itin g  the  foca l po in ts  and oj 
declaring where any such na rrow  channel should 
begin. F o r m y  ow n p a rt I  w ou ld  n o t feel so much

T he  V aemdo .
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pressed b y  th is  d iff ic u lty  as by the  com p lica tion  
w h ich  arises fro m  the  presence o f  the  tw o  loca l ports  
in  w h a t is a lm ost the  narrow est p a rt o f  the  whole 
channel. I  cannot a t the m om ent reca ll a n y  case o f 
co llis ion  in  m y  experience w h ich  has had fo r  its  locus 
in  quo th is  w e ll frequented spot. I t  w ou ld  h a rd ly  
seem, therefore, th a t  the  dangers o f  nav iga tion  
here are a t present p e cu lia rly  acute, b u t  i f  fu tu re  
experience should go to  show th a t  a closer and clearer 
ru lin g  w ou ld  be desirable, I  w ou ld  n o t have i t  to  be 
im agined th a t  I  have pre tended to  exam ine the  whole 
p rob lem  in  a ll its  bearings, and to  have a ttem p ted  
to  pronounce an y  f in a l ju d g m e n t thereon.

S o lic ito rs fo r  th e  p la in tiffs , Sincla ir, Roche and 
Temperley, fo r  Vaughan and  Roche, C ard iff.

S o lic ito rs fo r  th e  defendants : Bentleys, Stokes 
and Lowless, fo r  Bramwell, Olayton and Clayton, 
N ewcastle-upon-Tyne.

j&ttptme ftomi of Ijulriatm
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COURT OF APPEAL.

November 22, 1939.

(B e fo re  Scott, Clauson a n d  Goddard, L .J J . )  

A /S  “ Tank of Oslo ” v. Agence M aritim e 
L. Strauss of Paris: s.s. “ James Hansen.” (a)
Charter-party— Construction—•“  To proceed (as 

ordered on sign ing b ills  o f lading) direct to one 
safe p o rt E ast Coast, U n ited K ingdom , or on 
the Continent, Bordeaux /H am burg  range ” —  
Charterers' “  option o f discharging a t two safe 
ports as above ” •— Exercise o f op tion before 
tim e o f s ign ing b ills  o f lading.

B y  a  charter-party i t  was provided that a sh ip  
should load in  the U n ited States o f Am erica  a 
f u l l  and complete cargo o f petroleum. B y  
clause (1) .'— The sh ip  “  being so loaded shall 
therewith proceed (as ordered on sign ing b ills  
o f lad ing) direct to one safe p o rt East Coast, 
U nited K ingdom , or on the Continent, B or- 
deaux/H am burg range.”  B y  clause (26) :—  
“  Charterers have the option o f discharging  
at two safe ports as above and in  the event o f 
th is  option being exercised charterers are to 
p a y  extra f re ig h t ; 6d. pe r ton on the whole 
cargo shipped fo r  two ports  on the same coast 
and in  the same cou n try ." The charter was in  
p rin te d  fo rm , but the words in  clause ( I ) — “  one 
safe po rt East Coast, U n ited K ingdom , or on 
the Continent ”  and clause 26 were typewritten.

H e ld, that the option o f discharging at two safe 
ports need not be exercised at the moment o f 
the s ign ing o f b ills  o f lad ing. The words 
“  as above ”  in  the words o f clause (26), “  op
tion  o f discharging at two safe ports as above ”  
referred to the typewritten words in  clause (1) :—  
“  one safe p o rt East Coast, U n ited K ingdom  
or on the C on tinen t," and meant that the two 
safe ports m ust be w ith in  the range there speci
fied .

(a) Reported by C. G. M oran, Esq., Barrister-at-Law.

Appeal fro m  a decision o f  A tk in so n , J . on a case 
sta ted b y  an um pire . The appellants, the  A /s  
T a n k  o f Oslo, were shipowners who chartered a 
Norwegian tanker, s.s. James Hansen, to  the 
respondents, Agence M aritim e  L .  Strauss o f Paris, 
to  load in  the  U n ite d  States a fu l l  and complete 
cargo o f petro leum . B y  clause (1) o f  the  charter- 
p a rty  i t  was p rov ided  th a t  she “  being so loaded 
sha ll th e re w ith  proceed (as ordered on signing b ills  
o f lad ing) d irec t to  one safe p o rt E ast Coast, U n ite d  
K ingdom , o r on the  C ontinent, B o rd e aux /H am burg  
range.”  B y  clause (26) :—“  Charterers have the 
op tion  o f d ischarging a t tw o  safe ports  as above and 
in  the  event o f  th is  op tion  being exercised charterers 
are to  pay ex tra  fre ig h t as fo llows :— 6d. pe r to n  on 
the  whole cargo shipped fo r  tw o  po rts  on the  same 
coast and in  the  same coun try . P orts  between 
Bordeaux and D u n k irk  to  be considered as on the 
same coast. Is. per to n  on the  whole cargo shipped 
fo r tw o  po rts  on d iffe ren t coasts o r in  d iffe ren t 
countries.”  The cha rte r was in  p rin te d  fo rm , b u t 
the  words in  clause (1) : “  one safe p o rt E as t Coast, 
U n ite d  K in g d o m  o r on the  C ontinent ”  and clause 
(26) were ty p e w ritte n .

The o rig ina l in te n tion , as appeared fro m  the cor
respondence between the  parties, was th a t the  vessel 
should proceed fro m  P h ilade lph ia , the load ing  po rt, 
to  Le  H avre . On 8 th  January , 1937, some tim e  
before the  date o f  loading, 23rd January , 1937, 
the  charterers ind ica ted  to  the  owners th a t  th e y
wished the  vessel to  go to  “  an op tion  e x tra  p o rt__
B ordeaux.”  B y  the  correspondence th a t fo llowed 
i t  appeared th a t  the  shipowners w anted the  order 
o f  ca ll to  be Le  H avre  f irs t and then  Bordeaux, 
b u t the  charterers w anted  th e  order to  be Bordeaux 
firs t and then  Le  H avre, and to  th is  the  sh ip 
owners agreed before the  date o f  loading. W hen the 
cargo had been loaded fro m  the  factors o f  the 
charterers, the A tla n t ic  R efin ing  Company, th a t 
company, as such factors, tendered the  b i l l  o f 
lad ing, w h ich  p rov ided  th a t  the  vessel should 
proceed o n ly  to  Le  H avre , and the m aster signed 
the  b i l l  o f  lad ing. N e ith e r the  facto rs o f  the 
charterers, no r the m aster o f the vessel knew  o f  the 
arrangements made between the  charterers and 
the  shipowners th a t the  vessel sha ll proceed f irs t to  
B ordeaux and then  to  Le H avre . The vessel sailed 
on 24th January , 1937.

W h ils t the  vessel was crossing the  A tla n t ic  the 
shipowners agreed w ith  the  charterers th a t  the  ship 
should proceed to  Bordeaux and then  to  Le H avre, 
accepting th e  charterers’ o ffer o f  a banker’s 
in d e m n ity  against risks w h ich  the  shipowners m ig h t 
in c u r b y  changing the  sh ip ’s voyage as specified in  
the  b i l l  o f  lad ing, b u t the  shipowners claim ed from  
the charterers an y  ex tra  costs w h ich  they  were p u t 
to  b y  the change. T h is  the  charterers refused to  
pay and, there  being an a rb itra tio n  clause in  the 
cha rte r-pa rty , the  m a tte r w en t to  a rb itra tio n .

The  um p ire  found  th a t the owners incu rred  a dd i
tio n a l expense am oun ting  to  5171. 15«. l id . ,  b u t 
th a t  the  charterers had pa id  the  6d. per to n  a dd i
tio n a l fre ig h t under clause (26) w h ich  am ounted 
to  2161. H e  to o k  the  v iew  th a t th e  words in  clause 
(1) “ as ordered on signing b ills  o f  lad ing  ”  governed 
the  op tion  clause and th a t the o p tio n  clause could 
on ly  be exercised a t the  actua l t im e  and place o f 
sign ing th e  b i l l  o f  lad ing, as the  correspondence 
w h ich  to o k  place before the load ing o f  the  ship 
showed o n ly  a p rov is iona l exercise o f  the op tion. 
A cco rd ing ly , he found  fo r  the  shipowners fo r  the 
sum o f  5171. 15«. l id . ,  less 2161. =  3011. 15«. l id . ,  
b u t he sta ted a special case fo r  the  cou rt in  w hich 
tw o  questions were asked :— “  W he ther upon the 
facts as found  b y  the um pire  and upon the true
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construction  o f  the  documents : (1) Orders fo r  the 
discharging p o rt o r po rts  m ust be g iven a t the  tim e  
o f  signing b ills  o f  lad ing  ; (2) W hen b ills  o f  lad ing  
are presented b y  th e  charterers’ facto rs endorsed 
fo r  a d iffe ren t destina tion  the  charterers have 
thereby a ltered o r wa ived any earlier orders given 
b y  them  o r are estopped fro m  denying  th a t the 
destination  so endorsed is the  p roper one.”  A tk in 
son, J . answered b o th  these questions in  the 
negative, in  fa vo u r o f  the  charterers.

The shipowners appealed.
S ir Robert AsTce, K .C ., and H . M . P ra tt fo r  the 

appellants (shipowners).
Valentine Holmes fo r  the respondents (charterers).
Scott, L.J.— In  th is  case the  appellants are 

shipowners and the respondents are charterers. 
U nder the  charter, a N orw egian ta n ke r was 
chartered to  load  in  the  U n ite d  States a cargo 
o f  o il o r pe tro leum  s p ir it  o f  sorts. The cha rte r 
contains an a rb itra tio n  clause, and a d ispute  between 
the  owners and charterers in  London  was referred 
to  a rb itra tio n , and the  um p ire  has s ta ted  a case 
ra is ing the  questions o f  law  on w h ich  ou r decision 
depends. The  ch a rte r-p a rty  is a ta n ke r charter- 
p a rty  in  E ng lish . I t  does p rov ide  th a t  the  con trac t 
shall be governed b y  th e  laws o f  the  flag o f  the 
ca rry ing  vessel w h ich  in  th is  case was Norwegian, 
the ship being owned b y  a Norwegian, company. 
N o evidence was g iven o f  a n y  difference between 
E ng lish  la w  and Norwegian law, and, therefore, 
the cou rt applies E ng lish  law  to  th e  so lu tion  o f  the 
problem s to  w h ich  i t  has to  address its  consideration.

The d ispute  is as to  w hether when the  ship 
sailed fro m  the  A m erican  p o rt o f  P h ilade lph ia  fo r 
Europe she was under ob liga tion  to  go to  tw o  ports  
on th is  side, nam ely, B ordeaux and Le  H avre , o r 
whether, as the  owners say, she was on ly  under 
ob liga tion  to  go to  Le  H avre.

The d ispute  arose in  th is  w ay. The charte r 
contained a p rov is ion  in  clause (1) th a t  the  ship 
should load fro m  the  factors o f  the  charterers 
the cargo and th a t, “  being so loaded shall the re w ith  
proceed (as ordered on signing b ills  o f  lad ing), 
d irec t to  one safe p o rt E as t Coast, U n ite d  K ingdom , 
o r on the  C ontinent, B o rd e au x /H a m b u rg  range.”  
The words down to  “  d irec t to  ”  are in  the p rin ted  
fo rm  o f  charter, and the  a d d itio na l words w h ich  
I  have ju s t read, “  one safe p o rt E as t Coast, U n ite d  
K ingdom , o r on the  C ontinent ”  are in  type . 
Gumm ed on were three add itio na l typ e d  clauses, o f 
w h ich o n ly  th a t num bered (26) is re levan t to  the  
d ispute. T h a t says : “  Charterers have the  o p tio n  
o f  discharging a t tw o  safe po rts  as above and in  the 
event o f  th is  o p tio n  being exercised charterers 
are to  pa y  e x tra  fre ig h t as fo llows :— 6d. per to n  
on the  whole cargo shipped fo r tw o  po rts  on the same 
coast and in  the same coun try . P o rts  between 
Bordeaux and D u n k irk  to  be considered as on the 
same coast. Is. per to n  on the  whole cargo shipped 
fo r  tw o  ports  on d iffe ren t coasts o r in  d iffe ren t 
countries.”  Bordeaux and Le H a vre  b o th  being 
in  France, th e  6d. per to n  w ou ld  be the  correct e x tra  
fre ig h t on the  exercise o f  th a t  o p tio n  b y  the 
charterers.

W h a t happened was th a t  sh o rtly  before the 
load ing o f  th e  ship a t Ph ilade lph ia , the  sailing 
date being the  23rd January , 1937, as i t  tu rn e d  ou t. 
th e  charte re rs had in tim a te d  to  th e  shipowners 
th a t  th e y  desired to  exercise th e  o p tio n  and have 
th e  sh ip  go to  tw o  po rts . The phrase “  tw o  safe 
p o rts  as above ”  in  clause (26) refers, I  th in k ,  to  
th e  ty p e w rit te n  w ords in  clause (1) fo llo w in g  
a fte r  th e  p rin te d  w ords “ proceed (as ordered on 
sign ing b ills  o f  lad ing ) d irec t to , ”  &c. I t  means I

th a t the  tw o  safe p o rts  m us t be w ith in  the  range 
there specified “  as above.”  The charterers w anted  
the  ship to  go to  Bordeaux f irs t and  then  to  Le 
H avre . The charterers are a f irm  in  Paris. The 
shipowners w anted  the  order o f  po rts  to  be Le 
H a vre  f irs t  and then  Bordeaux. Correspondence 
to o k  place between th e m  as to  w he ther th e  ro ta tio n  
shou ld  be th e  one w h ich  the  charterers desired, or 
th e  one w h ich  th e  shipow ners desired. The 
charterers insisted on th e ir  ro ta tio n , th a t  is, B ordeaux 
f irs t, and  th e  shipowners agreed to  com p ly  w ith  
th e ir  wishes. T h a t is a ll th a t  happened on th is  side 
o f  th e  A tla n t ic ,  b u t  on th e  o th e r side o f  the  A tla n t ic ,  
when th e  cargo had been loaded fro m  th e  fac to rs  
o f  the  charterers, an A m erican  com pany called the  
A t la n t ic  R e fin ing  Com pany, th a t  com pany tendered 
th e  b i l l  o f  la d in g  as fa c to rs  o f  th e  charterers and 
o n ly  one b i l l  was tendered. T h a t b i l l  o f  la d in g  
p ro v id e d  th a t  th e  sh ip  shou ld  proceed to  Le H a vre  
o n ly , and  n o th ing  was said in  i t  a b o u t tw o  po rts  o r 
a b o u t B ordeaux. A f te r  the  sh ip  had  sailed the 
owners and charterers on  th is  side learned th a t  
o n ly  one p o rt had been p u t  in  th e  b i l l  o f  lad ing . 
Then a correspondence to o k  place between them , and 
the  shipowners agreed w ith  the  charterers th a t  the 
sh ip  shou ld  proceed to  B ordeaux f ir s t  and  then  to  
L e  H a vre , and th e y  accepted the  charterers ’ o ffer 
o f  a b a n ke r’s in d e m n ity  against r isks  w h ich  the 
sh ipow ners m ig h t in c u r  b y  changing th e  sh ip ’s 
voyage as specified in  th e  b i l l  o f  la d in g  b u t the 
shipowners requ ired  th e m  to  pa y  an y  e x tra  costs 
w h ich  th e  shipowners were p u t  to  b y  th e  change, 
ove r th e  6d. a to n  e x tra  fo r  th e  o p tio n  o f  go ing  to  
tw o  ports .

The m a tte r  w en t to  a rb itra tio n , as I  have said, 
and th e  um p ire  decided th a t  th e  charterers were 
lia b le  under th e  a rrangem ent made because th e y  had 
no r ig h t,  a fte r  p resenting the  b i l l  o f  la d in g  fo r  one 
p o rt, to  ca ll upon  th e  shipowners to  send th e  sh ip  to  
tw o  po rts . The u m p ire  decided th a t  the  corres
pondence w h ich  to o k  place before th e  load ing  o f  the 
sh ip  was o n ly  w h a t he called a p rov is iona l exercise 
b y  th e  charte re rs o f  th e ir  r ig h t  o f  req u ir in g  the 
ship to  go to  tw o  po rts  ; he to o k  the  v iew  th a t  under 
th e  c h a rte r-p a rty  th e  p rin te d  w ords in  clause (1) 
( “  as ordered on sign ing b ills  o f  lad ing  ” ) made 
th a t  m om ent o f  t im e  the  app rop ria te  m om ent fo r  the 
exercise o f  th e  o p tio n  fo r  the  tw o  po rts , and  th a t 
consequently th e  in t im a tio n  g iven  b y  the  charterers 
b y  correspondence before th e  ship sailed th a t  they  
w ished i t  to  go to  tw o  p o rts  was m ere ly  a p rov is iona l 
exercise o f  the  o p tio n  and  th a t  w hen th e ir  fac to rs  
tendered th e  b i l l  o f  la d in g  fo r  one p o rt, th a t  was the 
d e fin it iv e  exercise o f  th e  o p tio n .

H e  accord ing ly  decided in  fa v o u r o f  the  sh ip 
owners, b u t le f t  these tw o  questions to  the  co u rt : 
“  W he the r upon the  facts as found  b y  me and upon 
the  tru e  construc tion  o f  the  documents : (1) Orders 
fo r  the  d ischarg ing p o rt o r po rts  m ust be g iven a t  the 
tim e  o f  sign ing b ills  o f  la d in g ; (2) W hen b ills  o f 
lad ing  are presented b y  th e  charterers’ fac to rs  en
dorsed fo r  a d iffe ren t destination , the  charterers have 
th e re b y  a lte red  o r  w a ived  any ea rlie r orders g iven 
b y  th e m  o r are estopped fro m  deny ing  th a t  the 
de s tin a tio n  so endorsed is th e  p rope r one.”  H e 
said th a t  i f  th e  c o u rt fo u n d  th a t  th e  answer to  the 
f irs t  question shou ld  be in  th e  a ffirm a tive , o r th a t 
th e  answer to  th e  f ir s t  question shou ld  be in  the 
negative  and th e  answer to  th e  second question 
shou ld  be in  th e  a ffirm a tive , th e n  he gives the 
shipow ners th e  sum  o f  3011. odd and costs, b u t  th a t 
i f  th e  c o u rt answers b o th  questions in  th e  negative 
th e n  he gives th e  charte re rs th e  costs, w ith  no th ing  
to  p a y  b y  w a y  o f  damages o r in d e m n ity  to  the 
owners.
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So the  question  is a v e ry  sho rt one, and in  m y  
v iew , though  a t f irs t  I  was inc lined  to  be w ith  
counsel fo r  th e  appellants in  h is a rgum en t th a t  the 
in te rp re ta tio n  o f  the  cha rte r requ ired  the  conclusion 
th a t  th e  exercise o f  the  o p tio n  fo r  tw o  p o rts  m ust 
be made a t th e  tim e  o f  sign ing b ills  o f  lad ing , X have 
come to  th e  conclusion th a t  th a t  a rgum en t is w rong 
on th e  g round  po in ted  o u t b y  counsel fo r  the  
respondents, th a t  i t  is necessary to  d is tingu ish  
between exercising th e  op tion  fo r  tw o  p o rts  and the  
naming o f  th e  p a rt ic u la r  p o rts  w h ich  has to  be 
effected accord ing to  the  cha rte r on signing b ills  o f  
lad ing . Counsel fo r  th e  respondents fu r th e r  sub
m itte d  th a t  under th e  cha rte r th e  charterers had 
an absolute r ig h t  to  say th a t  th e  ship should go to  
tw o  po rts , w ith o u t nam ing  w h a t ports , a t th e  tim e  
when th e y  exercised th a t  r ig h t— called an o p tio n  in  
clause (26)— and th a t  w hen th e y  had exercised i t  
in  accordance w ith  the  o rd in a ry  ru le  about options 
in  contracts, thé  con tra c t then  came to  be ipso facto, 
b y  th e  exercise o f  th a t  r ig h t  in t im a tin g  to  the  owners 
w h a t th e ir  exercise was, nam ely, tw o  po rts , a 
ch a rte r fo r  tw o  ports , and th a t  when th a t  had 
happened i t  was then  necessary to  approach the 
question as to  w h a t was th e  effect, in  a cha rte r fo r  
tw o  po rts , o f  th e  charterers’ factors tendering  fo r  
signature  a b i l l  o f  la d in g  fo r  one p o rt.

The f irs t p o in t to  realise is th a t,  as between the 
charterers and  the  shipowners, th e  b i l l  o f  lad ing , 
when signed b y  th e  m aster, was a mere rece ip t fo r 
the  cargo loaded and d id  n o t a lte r the  con tra c t as 
between shipowner and charterer. T h a t is a m a tte r 
o f  law . Then in  a d d itio n  there  is th is  p o in t o f  fact. 
I n  the  correspondence w h ich  passed between the 
charterers and th e  shipowners th ro u g h  the  owners’ 
va rious agents in  London  and Oslo, the charterers 
had  n o t o n ly  said : “  W e exercise the  o p tio n  fo r  
tw o  p o rts ,”  b u t  th e y  had said : “  W e exercise the 
o p tio n  fo r  the  tw o  po rts  o f  B ordeaux and Le 
H a v re .”  The shipowners c lea rly  assented to  th a t 
exercise o f  th e ir  op tion , and as between the  sh ip 
owners and the  charterers, I  th in k  i t  was a t least 
com m on ground— possibly a b ind ing  con trac t also—  
th a t the  ship should go to  these tw o  p o rts  in  th a t 
order.

T h a t being so, w h a t is th e  effect o f  the charterers’ 
factors tendering  the  b i l l  o f  lad ing  fo r  one p o rt ? 
C learly  th a t  happened th ro u g h  a m istake, fo r  which, 
no doubt, the  charterers were p r im a r ily  responsible, 
in  th a t  th e y  had n o t to ld  th e ir  facto rs to  m ake ou t 
the  b i l l  o f  lad ing  fo r tw o  ports. Then, secondly, i t  
was a m is take  on th e  p a rt o f  the  m aster ; he signed 
th a t  b i l l  o f  lad ing  because he had n o t heard fro m  his 
owners th a t  the  op tion  fo r  tw o  po rts  had been 
exercised, and, therefore, look ing  a t the  charter, 
th o ug h t i t  was o n ly  a charte r fo r  one' p o rt, and 
consequently, had no reason to  suppose th a t  the 
nam ing  o f  one p o rt o n ly  in  the  b i l l  o f  lad ing  was a 
m istake. Correspondence to o k  place afterw ards 
w h ich  has no bearing a t a ll on the  question o f  
lia b il ity ,  because i t  m ere ly  relates, in  m y  view, 
to  the  am oun t payable in  case the  owners were 
e n tit le d  to  h o ld  the  charterers, as th e y  d id , to  the  
one p o rt nam ed in  the  b i l l  o f  lad ing. As a m a tte r 
o f  fac t, in  th is  case the  one b i l l  o f  lad ing  d id  n o t leave 
the  possession o f  the  charterers o r th e ir  agents a t 
a ll, and th e  r is k  o f  th ird  parties ta k in g  one p ro 
ceeding o r another in  consequence o f  the  b i l l  o f 
lad ing  n o t corresponding to  the  actua l voyage o f the 
ship, never arose. B u t we need n o t in  th is  case 
consider the r ig h ts  o f  th ird  parties w h ich  m ig h t have 
accrued, since there  is no evidence before the 
um pire  th a t  any d id  accrue. O n the  con tra ry , the 
evidence was th a t  the  b i l l  o f  lad ing  rem ained a 
receipt, and n o th ing  more.

N ow , th a t  is the  whole s to ry , except the  con
clusion. I n  m y  view , in  th is  p a rtic u la r  case, on 
these p a rticu la r facts, the  op tion  fo r tw o  po rts  was 
d u ly  exercised b y  correspondence. There is no th ing  
in  the  charte r w h ich  compels th a t  exercise a t the 
m om ent o f  sign ing b ills  o f  lad ing, because I  th in k  
th a t clause relates o n ly  to  the  nam ing o f  a p o rt or 
ports , and since the  b i l l  o f lad ing  was, as between 
ship and charterers, n o t a new con trac t a t all, 
b u t o n ly  a rece ip t b y  the  m aster o f  the  charterers’ 
goods, in  m y  op in ion, i t  had no operative  effect 
a t a ll as between these tw o  parties.

I t  fo llow s fro m  th is  th a t m y  judgm en t m ust be 
fo r the  charterers and against the  shipowners upon 
the  question asked, and th e y  w il l  be answered, as I  
have ind icated, in  accordance w ith  the  judgm en t 
g iven b y  A tk in so n , J . below. H e took  the  v iew  th a t 
the  um pire  was w rong in  h is in te rp re ta tio n  o f  the 
charte r and th a t  the  pos ition  was one in  w h ich  the 
charterers were r ig h t. I  th in k  he made certa in  
m in o r slips in  regard to  some o f  the correspondence, 
b u t in  effect the  judgm en t w h ich  I  have ju s t 
delivered is to  agree w ith  the learned judge in  the 
conclusion a t w h ich  he a rrived .

Therefore, th a t  w i l l  be a dism issal o f  the  appeal. 
I  w i l l  consider the  question o f the p a rtic u la r answers 
to  the  questions, i f  th e y  have to  be answered a t a ll.

Valentine Holmes.— I  have go t the  order o f 
A tk inson , J . here, m y  L o rd , and th e y  have been 
answered su ffic ien tly .

Scott, L.J.— V ery w ell.
Clauson, L.J.— I  agree.
Goddard, L.J.— I  agree.

Appeal dismissed. Leave to appeal 
to the House of Lords refused.

Solic ito rs fo r  the  appellants : Sinclair, Roche and 
Temperley.

Solic ito rs fo r  the  respondents, Thomas Cooper 
and Co.

December 14, 1939.

(B e fo re  Slesser, MacKinnon a n d  
Goddard, L.JJ.)

The Amazone (a)
A ction  in  re m  fo r  possession o f yacht— D ip lo 

m atic  Im m u n ity  o f fo re ign  m il ita ry  attaché—  
D ip lo m a tic  Privileges A c t, 1708, s. 3.

M o tio n  on behalf o f Commandant L .  H .-S . to set 
aside a w r it  o f possession o f the yacht A m azone  
and the w arran t o f arrest issued at the instance 
o f his w ife , M adam e U. H .S . ,  on the ground  
that, as an assistant m ilita ry  attaché on the s ta ff 
o f the B e lg ian Embassy in  London, he and his  
property  were entitled to d ip lom atic  im m u n ity . 
The defendant entered a conditiona l appearance 
under protest. The yacht was registered in  the 
defendant’s name and la id  up  at Southampton  
in  the hands o f Messrs. Thom ycro ft, who took 
the ir orders fro m  h im . The p la in t if f 's  case 
was that the yacht had been purchased w ith  her 
money and that the defendant had acted in  
everything connected w ith  i t  as her agent, and 
tha t u n t il he had proved i t  to be h is property  
he could not c la im  im m u n ity .

(o) Reported by F. A. P. R owe, Esq., Barrlster-at-Law.
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H eld  by Langton, J . ,  that the defendant had
dip lom atic  im m u n ity  and that the w r it  should
be set aside.

Decision o f Langton, J .  (ante, p .  345) affirmed.

G. St. C la ir Pilcher, K .C . and Owen Bateson fo r 
the  appe llan t.

Gordon W illiam s, K .C . and G. N . W. Boyes (fo r 
J . V. Naisby, on w a r service) fo r  the  respondent.

SIesser, L.J.— T his  is an appeal fro m  a judgm en t 
o f Lang ton , J . a ris ing  on a m o tio n  to  set aside a 
w r i t  in  th e  case o f  Hem eleers-Shenley, p la in t if f ,  
and a ll persons c la im ing  an in te re s t in  the  vessel 
Amazone, defendants, in  A d m ira lty . Madame 
Hemeleers-Shenley is  the  w ife  o f  a gentlem an who 
a t a ll m a te ria l tim es  was th e  assistant m ilita ry  
a ttaché  to  th e  B e lg ian  Em bassy. I t  appears from  
the  evidence on a ffid a v it th a t  Madame Hemeleers- 
Shenley was a w ea lth y  la d y , and th a t  fro m  tim e  to  
tim e  she assisted her husband and enabled h im  to  
liv e  in  th a t  sta te  o f  life  w h ich  th e y  th o u g h t app ro 
p ria te . A m ong o ther th ings, i t  appears th a t  he was 
p u t f in a n c ia lly  in to  a pos itio n  to  o rder Messrs. 
T h o rn y c ro ft to  b u ilt  a yach t, the  Amazone. Th is  
vessel was b u ilt  a pparen tly  e n tire ly  to  the  orders 
o f  Com m andant Hemeleers-Shenley ; he discharged, 
so fa r  as regards Messrs. T h o rn yc ro ft, an y  financ ia l 
lia b ilit ie s  w h ich  arose fro m  th e  b u ild in g  o f  the  
yach t, and h is name appears in  the  reg is te r as the 
owner o f  th e  boat. Nevertheless, d isputes hav ing  
u n fo rtu n a te ly  arisen between the  husband and w ife , 
his w ife  contends th a t  she is the  owner o f  the  boat. 
H e r w r it ,  da ted  30 th  M arch, 1939, c la im s, as sole 
owner o f  th e  Amazone, to  have possession decreed 
to  her o f  the  said vessel.

The learned judge  has come to  the  conclusion th a t  
the  possession o f  th is  vessel is  now  in  the  husband, 
and, so fa r  as th a t  m a tte r  is concerned, I  th in k  th e  
learned judge  was r ig h t  in  com ing to  th a t  conclu
sion. Indeed, i t  appears to  be conceded b y  the 
a ffid av its  file d  on beha lf o f the  p la in t if f  and is so 
sta ted  in  the  a ff id a v it o f  the  husband. W h a t is said, 
however, is th a t  the  husband is im m une fro m  being 
im pleaded in  th is  ac tion  to  te s t w hether he is o r is 
n o t the  owner o f  the  Amazone and e n tit le d  to  
possession, b y  reason o f  the  fa c t th a t, as is s ta ted  b y  
the  Fore ign  Office, he possesses d ip lo m a tic  p riv ilege. 
I t  is said b y  M r. P ilche r th a t  the ce rtifica te  o f 
d ip lo m a tic  p riv ilege , ha v in g  sta ted  th a t  he is 
A ss is tan t M il i ta ry  A ttaché , goes on to  say th a t  h is 
name has been inc luded in  the  lis t  prepared under 
th e  s ta tu te  o f  7 Anne, c. 12 ; and i t  is argued— b y  
reason o f  the  fa c t th a t  h is  name appears in  th a t 
l is t  and there  is no sta tem en t b y  the  F ore ign  Office 
beyond th a t— th a t i f  he cannot show d ip lo m a tic  
im m u n ity  under th a t  s ta tu te , he cannot resist these 
proceedings.

I n  m y  v iew , th a t is to  p u t an e n tire ly  too  na rrow  
construc tion  upon th e  ce rtifica te  o f  d ip lom a tic  
p riv ilege  o f  th e  Fore ign  Office. T rue  i t  is th a t the 
husband’s name m ay  be com piled under th a t  lis t ,  
b u t I  read the  ce rtifica te  as in fo rm in g  th e  cou rt, as 
i t  so states, th a t  he is th e  assistant m ilita ry  
a ttaché, and th a t  he is a person hav ing  d ip lom a tic  
p riv ilege  n o t o n ly  under th e  s ta tu te  b u t also 
under the  comm on law — such p riv ilege  as w ou ld  
n o rm a lly  a tta ch  to  an assistant m il i ta ry  attaché. 
W h a t is said b y  M r. P ilche r on b e h a lf o f  the  appel
la n t is th a t,  i f  reliance is to  be placed upon the 
D ip lo m a tic  P riv ileges A c t, th e n  the  language o f 
sect. 3 is n o t su ffic ien t to  enable th e  respondent 
here to  a v a il h im se lf o f  its  p ro te c tio n  unless he can 
show th a t  th e  goods referred to  in  th e  action  are

a c tu a lly  his— a m a tte r w h ich  can o n ly  be determ ined 
a fte r the  action  has been heard and determ ined.

The s ta tu te  f irs t  recites th a t  : “  Whereas several 
tu rb u le n t and d iso rde rly  persons hav ing  in  a m ost 
outrageous m anner insu lted  the  person o f  his 
E xce llency A ndrew  A rte m o n o w itz  M attueo f, A m 
bassador E x tra o rd in a ry  o f  h is Czarish M ajesty . . . . ”  
Then in  sect. 3 appear these words : “  A n d  to
p reven t the  lik e  insolences fo r  the  fu tu re , be i t  
fu rth e r declare4 b y  the  a u th o r ity  aforesaid, T h a t 
a ll w r its  and processes th a t  shall a t an y  tim e  here
a fte r be sued fo r th  o r prosecuted, w hereby the 
person o f  any Ambassador, o r o the r p u b lic k  
m in is te r o f an y  fo re ign  p rince  o r sta te , authorized 
and received as such b y  H e r M ajesty , her heirs or 
successors, o r the  dom estick, o r dom estick servant 
o f  any such Ambassador, o r o ther p u b lic k  m in is te r, 
m ay be arrested o r im prisoned, o r h is  o r th e ir  goods 
o r cha tte ls  m ay  be d is tra ined , seized, o r attached, 
shall be deemed and ad judged to  be u t te r ly  n u ll 
and v o id  to  a ll in ten ts , constructions, and purposes 
whatsoever.”

M r. P ilche r says i t  has n o t y e t been established 
th a t these are the  respondent’s goods o r chatte ls, 
and there fore  th e  question w he ther th e y  m ay  be 
“  d is tra ined , seized, o r a ttached ” — m atte rs  p ro 
h ib ite d  b y  the  s ta tu te— cannot be said necessarily 
to  a pp ly  to  th is  husband as a d ip lom a tic  servant 
u n t i l  th a t  m a tte r  has been litig a te d .

I t  is clear, I  th in k , and i t  has been s ta ted  ve ry  
c learly  in  earlie r cases— i t  is n o t necessary to  repeat 
i t  again— th a t 7 Anne, c. 12, was m ere ly  in  the 
na ture  o f  a penal s ta tu te , as the pream ble says, to  
deal w ith  the  persons w ho do th e  k in d  o f  th ings 
s truck  a t b y  the  pream ble. I n  sect. 4, fo r  example, 
i t  p rovides fo r  pun ishm ent o f  a tto rneys who seek 
to  enforce process and says th a t th e y  “  shall suffer 
such pains, penalties, and corpora l pun ishm ent, as 
the said L o rd  Chancellor, L o rd  Keeper, and th e  said 
C hie f Justices, o r any tw o  o f  them , shall judge  f i t  
to  be im posed and in flic te d .”  I  do n o t know  th a t 
any a tto rn e y  has ever been co rp o ra lly  punished 
under th is  s ta tu te  fo r  such proceedings. I t  m ay be 
th a t  in  a ce rta in  v ie w  th e  a tto rneys in  th is  case 
m ig h t be in  p e ril o f  rece iv ing  such pun ishm ent ; 
b u t we have n o t go t to  ad jud ica te  upon th a t  p o in t.

T h is  question in  substance has a lready been con
sidered and I  th in k  decided in  th e  case o f  Parkinson 
v. Potter (53 L . T . Rep. 818 ; (1885) 16 Q. B . 152), 
in  w h ich  i t  is assumed— and ea rlie r cases have said 
the same th in g — th a t th is  s ta tu te  o f Queen Anne is 
b y  no means exhaustive  o f  the  com m on law  dealing 
w ith  d ip lo m a tic  im m u n ity . In  th a t  case an action 
was b rough t on a lease aga inst an a ttaché o f  a 
fore ign embassy, and i t  was argued, ra th e r as i t  is 
argued here, th a t  the  language o f the  s ta tu te  was 
n o t satisfied because i t  was n o t shown th a t  the 
goods were th e  p ro p e rty  o f  the  person seeking the 
d ip lo m a tic  im m u n ity  ; and th a t  in  the  s ta tu te  o f 
Anne there  is  no m en tion  o f  an a ttaché, w h ich  is 
pe rfe c tly  tru e  ; i t  deals w ith  the  ambassador and 
h is domestic servants. B u t M athew , J ., disposing 
o f  th a t  argum ent, says (a t p . 157) : “  Then i t  was 
urged th a t,  assuming th a t  De B asto  was an attaché, 
i t  d id  n o t fo llo w  th a t  he was w ith in  the  p riv ilege  
o f  the  embassy ; and ou r a tte n tio n  was called to  the 
p rov is ions o f  the  s ta tu te  7 Anne, c. 12, s. 3, 
w h ich  o n ly  m entions the  ambassador and his 
domestic servants. B u t i t  appears fro m  the 
au tho ritie s  th a t  the  p riv ile g e  o f  th e  embassy is 
recognised b y  the  com m on la w  o f  E ng land  as 
fo rm in g  a p a rt o f  in te rn a tio n a l law , and according 
to  th a t  law  i t  is clear th a t  a ll persons associated in  
the  perform ance o f  th e  duties o f th e  embassy are
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p riv ileged , and th a t  an a ttaché  is w ith in  th a t 
p riv ile g e .”

N ow , th a t  be ing so, I  ask m yse lf : w h a t is the 
p riv ilege, q u ite  apa rt fro m  the  s ta tu te  o f  Anne, 
and how  fa r  does i t  ex tend  ? I  th in k  th a t  a ll the  
tex t-books and au tho ritie s  agree, and I  do no t 
th in k  i t  is necessary to  g ive any v e ry  copious 
c ita tions. So fa r  as tex t-books are concerned, I  
w i l l  con ten t m yse lf w ith  quo ting  D icey ’s “  C onflic t 
o f  Law s,”  5 th  ed it., p . 196 : “  A n  ambassador or 
o ther d ip lo m a tic  agent accredited to  the  Crown b y  
a fo re ign  State cannot, a t any ra te  w ith o u t his 
sovereign’s consent, be made defendant here in  
an action  e ith e r fo r  breach o f  con tra c t or, i t  w ou ld  
seem, fo r  to r t ,  no r can h is p ro p e rty  be seized.”  
There is no th ing , I  th in k , in  an y  o f  th e  a u tho ritie s  
to  th ro w  d o u b t upon th a t  p ropos ition  except an 
ea rly  s ta tem ent o f  S ir E d w a rd  Coke in  h is  “  In s t i 
tu te s ,”  w h ich  qualifies th e  im m u n ity  o f  the  am 
bassador in  a w ay w h ich  ever since has been 
disagreed w ith .

F in a lly  I  m ay m en tion  the  observations o f  L o rd  
W a rrin g to n  o f C lyffe  in  Engellce v . Musmann (139 
L .  T . Rep. 586, a t p. 593 ; (1928) A . C. 433, a t p . 
458) : “ I  have also th o ug h t i t  unnecessary to  say 
a n y th in g  about the  s ta tu te  o f  Anne. I t  is w e ll 
se ttled  th a t  the  questions we have been discussing 
do n o t depend on the  s ta tu te  b u t are p rinc ip les  o f 
comm on la w  hav ing  th e ir  o rig in  in  th e  idea o f the 
c o m ity  o f  na tions .”

M r. P ilche r is prepared to  a d m it th a t, once we 
m ay tra v e l outside the  s ta tu te  o f  Anne, sub ject to  
the  d oub t expressed w he ther th is  person is a 
d ip lo m a tic  agent otherw ise th a n  fo r  th e  purpose o f 
the s ta tu te , there  w ou ld  be here a com plete p ro tec
t io n . N ow , in  th is  ac tion  there  can be no d oub t a t 
a ll th a t  Com m andant Hemeleers-Shenley, w ho is 
im pleaded, is a person com ing w ith in  th e  p riv ilege  
o f  the  embassy. Once th a t  is established, i t  fo llow s 
fro m  a ll the  au tho ritie s  fro m  G ro tius  downwards 
th a t  he m ay  c la im  h is im m u n ity .

In  m y  v ie w  th e  learned judge  was r ig h t  in  com ing 
to  th e  conclusion to  w h ich  he d id  come. I  m yse lf 
express no op in io n  w hether th e  defendant is o r is 
n o t p ro tected  under th e  s ta tu te  o f  Anne ; i t  is 
su ffic ien t fo r  m y  purpose to  say th a t  he can derive 
h is p ro te c tio n  fro m  th e  com m on law . I  th in k , 
therefore, th is  appeal fa ils .

MacKinnon, L.J.— I  agree. The a rgum ent is 
th a t,  inasm uch as th e  w ords o f  sect. 3 o f  th e  A c t 
do n o t e xa c tly  f i t  th e  na tu re  o f  the  present action, 
therefore i t  cannot be stopped on the  app lica tio n  o f 
the  respondent. B u t i t  is p e rfe c tly  n a tu ra l th a t  
sect. 3 o f  th e  A c t should have referred to  th e  m a tte r  
in  th e  w a y  i t  does, because the  norm a l w a y  a t th a t  
tim e  o f  comm encing a n y  c iv i l  proceeding was b y  
arrest b y  w a y  o f  mesne process o r b y  d is tra in t. I t  
is p la in  under the  au tho ritie s  th a t  th e  A c t was n o t 
m eant to  define exhaustive ly  the  na tu re  o f  the 
d ip lo m a tic  p riv ilege, b u t was m ere ly  con firm a to ry  o f  
the  comm on law . Slesser, L .J . has referred to  
several au tho ritie s  in  w h ich  th a t  has been la id  
down. There is o n ly  one fu r th e r  case w h ich  I  
th in k  is equa lly  clear, and th a t  is Magdalena Steam 
Navigation Company v .  M a rtin  ( (1859) L .  J . Q. B . 
310). I n  th a t  case a s im ila r  question arose and a 
k in d re d  a rgum ent upon th e  te rm s o f  th e  s ta tu te  
o f  Anne was addressed to  the  cou rt. L o rd  Cam pbell 
deals w ith  th a t  and deals w ith  th e  au tho ritie s , and 
says : “  Reference was fre q u e n tly  made d u rin g  the 
a rgum ent to  th e  s ta tu te  o f  7 A nne, c. 12 ; b u t i t  
can be o f  no service to  th e  p la in tif fs .”  Then he 
discusses th a t, and says : “ A t  an y  ra te , i t  never 
was in tended  b y  th is  s ta tu te  to  abridge th e  im -
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m u n ity  w h ich  th e  la w  o f  na tions gives to  ambassa
dors, th a t  th e y  shall n o t be im pleaded in  th e  courts 
o f  the  co u n try  to  w h ich  th e y  are accred ited.”  T h a t 
is repeated in  the  las t sentence o f  h is  ju d g m e n t: 
“  I t  c e rta in ly  has n o t h ith e rto  been expressly 
decided, th a t  a p u b lic  m in is te r d u ly  accredited to  
the  Queen b y  a fo re ign  S ta te  is p riv ileged  fro m  a ll 
l ia b i l i t y  to  be sued here in  c iv i l  a c tio n s ; b u t we 
th in k  th a t  th is  fo llow s fro m  well-established 
princ ip les, and we g ive  ju d g m e n t fo r  the  de fendant.”

I  agree w ith  t h a t ; I  th in k  th is  appeal is q u ite  
unfounded, and i t  should be dism issed w ith  costs.

Goddard, L,J.— I  agree. I t  is w e ll established th a t 
i t  is  th e  comm on la w  o f  th is  c o u n try  th a t  n o t on ly  
ambassadors b u t members o f  th e ir  suites are 
exem pt fro m  ju d ic ia l process. The s ta tu te  o f  A nne  
is decla ra to ry  in  the  f irs t, second and th ird  sections, 
and i t  re a lly  does n o t achieve an y  change in  the  
law  b y  the  subsequent sections. I t  is n o t a change 
in  the  law , b u t an a d d itio n  to  the  law , fo r  sect. 4 
imposes penalties on a tto rneys, so lic ito rs, sheriffs, 
ba iliffs , and o th e r m in is te rs  o f jus tice  who issue or 
execute w r its  against the  person o f  the  ambassador 
o r h is  su ite . Then sect. 5 prov ides th a t  persons 
sub ject to  the  b a n k ru p tcy  laws w ho p u t themselves 
in to  th e  service o f  any such ambassador o r p u b lic  
m in is te r should n o t take  an y  m anner o f  benefit b y  
th is  A c t— re fe rring , th a t  is, to  traders. T h a t m ay 
o r m ay  n o t mean th a t  i f  a tra d e r a ttached h im se lf 
to  th e  su ite  o f  an ambassador he should n o t have 
any im m u n ity ; b u t I  th in k  i t  c lea rly  means th a t  a 
so lic ito r w ho sued a person w ith in  th e  descrip tion  
o f  sect. 5 w ou ld  n o t be lia b le  to  an y  pa ins and 
penalties under sect. 4. Sect. 5 o f  th e  A c t gives 
im m u n ity  also to  a so lic ito r w ho sues a person n o t 
on w h a t is com m only called the  d ip lo m a tic  l is t ;  
i t  p rov ides th a t  “  no person shall be proceeded 
aga inst as hav ing  arrested the  servan t o f  an am 
bassador o r p u b lic k  m in is te r, b y  v ir tu e  o f  th is  A c t, 
unless th e  name o f  such servant be f irs t  registered 
in  th e  office o f  one o f  the  p rin c ip a l secretaries o f 
state, and b y  such secretary tra n sm itte d  to  the 
sheriffs o f  London and M iddlesex. . . .”  T h is  is a 
s tr ik in g  instance o f  the  inaccuracy o f  a m arg ina l 
note, because th e  m arg ina l note says t h a t ! “  No 
m erchant &c. to  have any benefit o f  th is  A c t ; no r 
the  servan t o f  an ambassador, unless h is name be 
registered & c .”  T h a t is n o t w h a t th e  section 
■provides ; i t  says th a t  so lic ito rs  and others are n o t 
to  be liab le  to  penalties fo r  proceeding against 
servants o f  an ambassador w ho are n o t reg is te re d ; 
and i t  has since been he ld  th a t,  though  a servan t is 
n o t registered, he m ay  y e t have d ip lo m a tic  p riv ilege.

I  agree w ith  M acK innon , L .J . th a t  in  th e  tim e  o f 
Queen A nne a ll com m on la w  actions w h ich  were 
s ta rted  in  the  Queen’s Bench b y  a w r i t  o f  la t i ta t ,  
o r in  the  Common Pleas b y  a w r i t  o f  capias, o r b y  
s im ila r processes in  the  C ourt o f  Exchequer, con
tem p la ted  th e  a rrest on mesne process o f  the  de
fendant, or, i f  th a t  cou ld  n o t be effected, a w r i t  
o f  d is tringas on h is goods to  com pel h im  to  p u t in  an 
appearance; and, there fore , th a t  those comm on 
la w  processes were dea lt w ith  b y  sect. 3 was no 
more th a n  log ica l. I  agree th a t  th is  appeal should 
be dismissed.

Appeal dismissed.
S olic ito rs fo r th e  a p p e lla n t: Janson, Cobb, 

Pearson and Co.
S olic ito rs fo r  the  resp o n d e n t: Stephenson, 

Harwood and Tatham.

T h e  Amazone.

W
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M arch  1, 1940.

(Before A t k in s o n , J.)
Im perial Smelting Corporation, Ltd. v. 

Joseph Constantine Steamship Line, Ltd. (a )
(Th is  decision was reversed b y  the  C ourt o f  A ppea l 

on 18th June, 1940 (post p . 381), b u t the  la tte r  
decision has subsequently been reversed.— E d .]
Contract— Charter-party— F ru s tra tio n  o f com

m ercia l object o f adventure— Im p lie d  term—  
A llegation  that fru s tra tio n  caused by negligence 
— Burden o f proof.

When, in  an action c la im ing  damages fo r  breach 
o f contract, the defendant proves that an  event 
has occurred which has frus tra ted  the commercial 
object o f the contract and the p la in t i f f  then 
alleges that that event has been caused by the 
defendant’s negligence, the burden o f p rov ing  
that the defendant has been g u ilty  o f negligence 
is  on the p la in t if f ,  and h is  action fa i ls  unless 
he can discharge that burden.

Special case sta ted b y  an a rb itra to r, w h ich  raised 
the  question o f  th e  onus o f  p ro o f in  cases where one 
p a r ty  to  a con tra c t alleged th a t  th e  ob jec t o f  the  
con tra c t had been frus tra te d , and the  o the r p a rty  
alleged th a t  th e  fru s tra tio n  was due to  the  fo rm e r’s 
negligence.

The m a te r ia l facts  were as fo llow s. A  ship 
belonging to  th e  appe llan t shipowners was chartered 
b y  th e  respondent charterers to  proceed to  P o rt 
P ir ie , and there  load  a cargo o f  ore fo r  carriage to  a 
named p o rt. The  sh ip  reached th e  ha rbou r a t P o rt 
P ir ie , and w h ile  she was ly in g  in  th e  roads, and before 
she became an a rrive d  ship, an exp losion occurred 
in  one o f her boilers, w h ich  so damaged her th a t  the  
owners were obliged to  g ive  no tice  th a t  th e y  were 
unable to  p e rfo rm  the  ch a rte r-p a rty . I t  was com 
m on g round th a t  the  damage done to  th e  ship was 
such as to  fru s tra te  th e  com m ercia l ob jec t o f  the 
voyage.

I t  had  been im possible to  exp la in  the  cause o f  the  
explosion, and there  was no evidence, one w a y  o r 
the  o ther, as to  w he ther i t  was due to  th e  negligence 
o f  th e  owners o r th e ir  servants. I n  those c ircum 
stances th e  a rb itra to r  he ld  th a t th e  charterers were 
e n tit le d  to  damages fo r  breach o f  th e  ch a rte r-p a rty . 
The  owners now  contended th a t  th e  even t causing 
fru s tra tio n  m us t be trea ted  as an im p lje d  exception 
in  th e  ch a rte r-p a rty , and th a t  th e y  were e n tit le d  
to  re ly  on i t  unless i t  cou ld  be shown th a t  the  
occurrence was due to  th e ir  negligence.

S ir  Robert Aske, K .C ., and Devlin  ( fo r A . A . 
Mocatta on  w ar service) fo r  th e  appellants.

Pilcher, K .C ., and Charles Stevenson fo r  the 
respondents.

Atkinson, J.— T his  is a special case sta ted in  an 
in te r im  aw ard  to  de term ine a question o f  l ia b il i ty  
on a c la im  fo r  damages b y  the  charterers against 
th e  owners o f  a sh ip  fo r  fa ilu re  to  load  a cargo. The 
ch a rte r-p a rty  is dated 8 th  A ugust, 1936, and was an 
agreem ent between th e  shipowners, Joseph 
C onstantine Steam ship L in e , L td . ,  th e  owners o f  
the  vessel Kingswood, and ce rta in  agents fo r  th e  
c la im ants. I t  p rov id e d  th a t  th e  said vessel should

(a) Reported by V. R. Aronson, Esq., Barriater-at-Law.

[K .B .  D iv .

proceed to  P o rt P irie , in  S outh  A u s tra lia , fo r  the  p u r 
poses o f  the  charterers and  there  load  a fu l l  cargo 
o f  a ce rta in  descrip tion . The  vessel was estim ated 
to  a rr ive  a t  P o rt P ir ie  about the  end o f  December, 
o r ea rly  January .

There was an exceptions clause, clause 7 : “  The 
act o f  G od,”  and then  various o ther exceptions are 
m entioned, ending u p  w ith  “  and o ther accidents o f 
n a v ig a tion  excepted, even when occasioned b y  the 
negligence, de fau lt, o r e rro r in  ju d g m e n t o f  the  p ilo t, 
m aster, m ariners, o r o ther servants o f  the owners 
. . . and a ll the  above exceptions are cond itiona l on 
the vessel being seaw orthy when she sails on her 
voyage b u t any la te n t defects in  the  m achinery, 
h u ll, o r tack le  sha ll n o t be considered unsea
w orth iness : p rov id e d  the  same d id  n o t resu lt from  
w a n t o f  due diligence o f  the  owner o r owners, o r 
any o f  them , o r o f  th e  sh ip ’s husband o r m anager.”

The  o the r re levan t clause is clause 29 : “  Th is  
ch a rte r-p a rty  is to  be read and construed as i f  every 
clause the re in  conta ined w h ich  is rendered illega l o r 
n u ll and vo id  b y  th e  Sea Carriage o f  Goods A c t, 
1924, had  never been inserted, the re in  or, had been 
cancelled and e lim ina ted  the re from  p r io r  to  the 
execution thereof. T h is  ch a rte r-p a rty  is sub ject to  
the  term s and prov is ions o f  the  Sea Carriage o f 
Goods A c t, 1924 (A us tra lia ), and th e  cond itions 
the reby im p lie d  in  th e  b i l l  o f  lad ing  sha ll be deemed 
to  fo rm  p a rt o f  and be inco rpo ra ted  in  th is  cha rte r.”

The  ship le f t  th e  T y n e -fo r  D u rba n  in  October,
1936. She then  proceeded w ith  cargo to  L o u re n fo  
M arques, and  in  the  f irs t week o f  December sailed 
fro m  there  in  ba llas t fo r  P o rt P ir ie  in  order to  load 
th e  cargo p rov ided  fo r  b y  th e  ch a rte r-p a rty . The 
Kingswood anchored in  th e  roads o f  P o rt P ir ie  on 
26 th  December, and on the  fo llo w in g  day the  m aster 
tendered w h a t p u rp o rted  to  be a no tice  o f  readiness. 
T h is  was n o t accepted as a p roper notice , and i t  was 
agreed th a t  th e  steamer should rem ain  a t anchorage 
u n t i l  4 th  January , and  should then  proceed to  he r 
be rth . I t  was agreed in  the  case before me th a t the 
steamer never became “  an a rr ive d  sh ip .”  The  case 
finds th a t  “  a t  app ro x im a te ly  8.55 a.m. on Sunday, 
3rd January , 1937, w h ile  th e  steamer was s t i l l  
anchored in  th e  roads there  occurred an explosion 
o f  extrem e vio lence fro m  th e  a u x ilia ry  bo ile r. As to  
the  general features o f  th e  explosion there  ■ is no 
d ispute. I t  was in te rn a l in  the  sense th a t  i t  took 
plaoe w ith in  the  circum ference o f  th e  bo ile r and i t  
was due to  th e  fa c t th a t  there  was a sudden opening 
o f  com m un ica tion  between the  w a te r and steam 
space and one o r b o th  o f  the  com bustion chambers.”  
Then : “  There is no d oub t th a t  the  p la in  tubes and 
th e  m a jo r ity  o f  the  s tay  tubes became a t some stage 
displaced fro m  th e ir  positions in  b o th  th e  fro n t and 
back tube  plates. F u rth e r there  is com m on ground 
as to  w h a t im m e d ia te ly  supervened. The  energy 
released was such th a t  th e  m a in  boilers, s itua ted  a ft  
o f  th e  a u x ilia ry  bo ile r, were set a f t  b y  the  con
cussion o f  th e  explosion 4 f t .  and 5 f t .  6 in . respect
iv e ly  a t w h ich  po in ts  th e ir  m ovem ent was arrested, 
whereas the  a u x ilia ry  bo ile r its e lf  was p ro jected 
fo rw a rd  th ro u g h  tw o  w a te rt ig h t bulkheads, f in a lly  
p ie rc ing  th e  co llis ion  bu lkhead a t th e  fo rw a rd  end 
o f  No. 1 h o ld  and 'breaking th e  shell p lates a t the 
sta rboard  bow . The  distance trave lle d  b y  the 
a u x ilia ry  bo ile r before i t  came to  res t in  the  fore 
peak was a p p ro x im a te ly  164 f t . ”  I  am  to ld  th a t 
when i t  d id  come to  rest th e  bo ile r its e lf— th a t is, 
the  outside shell— was s t i l l  in ta c t. The  respondents 
gave no tice  th a t  th e y  cou ld  n o t pe rfo rm  th e  charte r- 
p a rty , and i t  was agreed between the  cla im ants and 
the  respondents th a t  th e  de lay caused b y  th e  damage 
to  th e  steamer was such as to  fru s tra te  the  com m er
c ia l ob jec t o f  th e  adventure . As i t  cou ld  n o t be
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repaired in  A u s tra lia , the  steamer was b rough t 
back to  th is  coun try , and  there  was th e  usual 
exam ina tion  b y  surveyors fo r  b o th  parties, also a 
B oard  o f T rade in q u iry  under the  BoUer Explosions 
Acts, 1882 and 1890, and there  has been a long 
in q u iry  before the  a rb itra to r  in  th is  case. The  resu lt 
o f  th a t  in q u iry  before the  a rb itra to r  is expressed in  
paragraph 7 o f  th e  case : “  N e ith e r those w ho were 
responsible fo r  conducting  th e  B oard  o f  Trade 
in q u iry  no r an y  o f  the  witnesses who gave evidence 
before me cla im ed to  be able to  s ta te  w ith  any 
ce rta in ty  th e  causes o f  the  disaster o r the  sequence 
o f  events th a t  led  up  to  i t .  The  explosion was one o f 
an unprecedented character and  no sequence o f 
events w h ich  was o the r th a n  im probab le  was 
suggested as capable o f  hav ing  g iven  rise to  i t . ”

The  question o f  la w  in vo lve d  in  th is  case arises in  
th is  w ay. The cla im ants c la im  damages fo r  fa ilu re  
to  load. The  owners p lead th e  des truc tion  o f 
the  ship as a navigable  u n it  and c la im  tha t- the 
con trac t was the reby frus tra te d  w ith o u t l ia b i l i t y  on 
th e ir  p a rt. T hey also re ly  on th e  exceptions clause 
and th e  artic les o f  th e  schedule to  th e  A u s tra lia n  
Sea Carriage o f  Goods A c t, 1924. The  c la im ants in  
re p ly  say th a t  the  fru s tra tio n  arose fro m  the  de fau lt 
o f the  owners, and th a t  th e y  are n o t en title d , 
therefore, to  re ly  upon i t .

The  general ru le  is th a t  im p o ss ib ility  o f p e rfo r
mance is no answer to  a c la im  fo r  breach o f  con trac t. 
B u t there  are ce rta in  exceptions to  the  ru le , and 
among them  are ce rta in ly  personal contracts, where 
perform ance necessarily depends upon th e  con
tra c to r  being a live  and in  su ffic ien tly  good hea lth  
to  pe rfo rm  h is  con tra c t and perform ance becomes 
im possible th ro u g h  death  or illn e s s ; and also 
contracts where the  p o s s ib ility  o f  perform ance 
necessarily depends upon th e  continued existence o f 
a specific sub jec t-m a tte r and th e  perform ance 
becomes im possible ow ing to  the  des truc tion  o f  th a t 
sub jec t-m a tte r. I n  such cases th e  con trac t o r the 
adventure  contem pla ted b y  the  con trac t is sa id to  
be fru s tra te d  and th e  con tra c t is a t an end, and no 
ac tion  lies fo r  damages fo r  breach. B u t to  quote 
L o rd  Sumner in  Bank Line, L im ited  v . A rthur 
Capel and Company (14 Asp. M ar. L a w  Cas. 370 ; 
120 L . T . Rep. 129 ; (1919) A . C. 435): “ I  th in k  i t  is 
now w e ll settled th a t  the  p rinc ip le  o f  fru s tra tio n  o f  
an adventu re  assumes th a t  th e  fru s tra tio n  arises 
w ith o u t b lam e or fa u lt  on e ithe r side. Reliance 
cannot be placed on a self-induced f ru s t ra t io n ; 
indeed, such conduct m ig h t g ive the  o ther p a r ty  the 
o p tio n  to  tre a t th e  con tra c t as repud ia ted .”

I n  the  case o f  M aritim e National F ish L im ited  v . 
Ocean Trawlers, L im ited  (18 Asp. M ar. La w  Cas. 
551 ; 153 L .  T . R ep. 425 ; (1935) A . C. 524), the 
facts o f  w h ich  are n o t v e ry  m a te ria l fo r m y  purpose, 
L o rd  W r ig h t said th is  : “  The essence o f  * fru s tra 
t io n  ’ is th a t  i t  should n o t be due to  th e  a c t or 
e lection o f  the  p a rty . There does n o t appear to  be 
any a u th o r ity  w h ich  has been decided d ire c tly  on 
th is  p o in t. There is, however, a reference to  the 
question in  th e  speech o f  L o rd  Sumner in  Bank Line, 
Lim ited  v . A rthu r Capel and Company,”  and then  he 
reads the  passage w h ich  I  have ju s t read. Then he 
goes on : “ A  reference to  th e  record in  the  House o f  
Lo rds confirm s L o rd  Sum ner’s v iew  th a t  th e  co u rt 
below had n o t considered th e  p o in t, n o r had they  
evidence o r m a te ria l fo r  its  consideration. Indeed, 
in  the  w a r-tim e  th e  A d m ira lty , w hen m inded  to  
requ is ition  a vessel, were n o t lik e ly  to  g ive  effect to  
th e  preference o f  an owner, b u t  ra th e r to  the 
s u ita b ility  o f  th e  vessel fo r  th e ir  needs o r her 
im m edia te  readiness and a v a ila b ility .”  The  p o in t 
arose in  th e  Bank Line  case because the  A d m ira lty , 
I  th in k , w anted  three traw lers, and th e  defendants

had selected the  th ree  w h ich  should bb handed over, 
one o f  the  th ree  being th e  one, the  sub ject o f  th e  
con trac t upon  w h ich  th a t  p a rtic u la r  a c tio n ,w a s  
b rough t. “  However, the  p o in t does d ire c tly  arise 
in  the  facts now  before the  Board, and th e ir  
Lordsh ips are o f  op in ion  th a t  the  loss o f  th e  St. 
C u th b e rt’s licence can co rrec tly  be described, 
quoad the  appellants, as ‘ a self-induced fru s tra tio n .’ 
L o rd  Sumner in  H ir j i  M u l j i  v . Cheong Yue Steam
ship Company (17 Asp. M ar. L a w  Cas. 8 ; 134 L . T . 
Rep. 737 ; (1926) A . C. 497), quotes fro m  L o rd  
B la ckb u rn  in  Dahl v . Nelson Donkin and Company 
(44 L . T . Rep. 381 ; A p p . Cas. 38), w ho refers to  a 
‘ fru s tra tio n  ’ as being a m a tte r  ‘ caused b y  some
th in g  fo r w h ich  ne ith e r p a r ty  was responsible ’ : and 
again he quotes B re tt ,  J . ’s w ords in  Jackson v . 
Union M arine Insurance Company Lim ited  (2 Asp. 
M ar. La w  Cas. 4 35 ; 31 L . T . Rep. 789 ; L . R . 10
C. P. 125), w h ich  postu la te  as one o f  the  cond itions 
o f  fru s tra tio n  th a t  i t  should be ‘ w ith o u t any d e fau lt 
o f  e ithe r p a r ty . ’ I t  w ou ld  be easy, b u t is n o t 
necessary, to  m u lt ip ly  quo ta tions to  the same effect. 
I f  e ithe r o f  these tests is app lied to  th is  case, i t  
cannot in  th e ir  Lordsh ips ’ judg m e n t be predicated 
th a t w ha t is here claim ed to  be a fru s tra tio n , th a t  is , 
b y  reason o f  the  w ith h o ld in g  o f  the  licence, was a 
m a tte r fo r  w h ich  the appellants were n o t responsible 
o r w h ich  happened w ith o u t any de fau lt on th e ir  p a r t . 
I n  t ru th ,  i t  happened in  consequence o f  th e ir  
election. I f  i t  be assumed th a t  the perform ance o f  
the con trac t was dependent on a licence be ing 
granted, i t  was th a t  e lection w h ich  prevented 
performance, and on th a t assum ption i t  was the 
appellants ’ own de fau lt w h ich  fru s tra te d  the 
adventure  : th e  appellants cannot re ly  on th e ir  
de fau lt to  excuse them  fro m  l ia b il i ty  under th e  
con tra c t.”  I n  passing i t  w i l l  be noticed th a t L o rd  
Sum ner said reliance cannot be placed on a fru s 
tra t io n  w h ich  is se lf induced, he does n o t say “  on 
a fru s tra tio n  w h ich  is n o t p roved to  be n o t se lf 
induced.”  The passage w h ich  I  have read from  
L o rd  W r ig h t ’s judgm en t seems to  me to  im p ly  the 
same idea. There, o f course, the facts showed 
conclusive ly th a t  there had been a self-induced 
fru s tra tio n , and he was dealing w ith  i t  on th a t  
assumption.

I t  is agreed, I  th in k , before me th a t  the m ain  
question o f  law  raised b y  the  case is th is  : Is  i t  fo r 
the  person who has fa iled  to  perfo rm  his con trac tua l 
ob liga tion  and is se tting  up  a case o f  fru s tra tio n  to  
prove a ffirm a tive ly  n o t o n ly  th a t  performance 
became im possible ow ing to  circumstances b ring ing  
h im  w ith in  the  second o f  the  exceptions I  have 
ind icated, b u t also th a t the  unp oss ib ility  was n o t 
due to  any negligence on h is p a r t ; o r is i t  fo r the  
p a rty  c la im ing  damages to  p rove th a t the  im possi
b i l i t y  was due to  the  negligence o f  the  de fau lting  
p a r ty  ? T h a t is the  m a in  p o in t o f  la w  raised, and 
b o th  sides agree th a t  there is no d irec t a u th o r ity  
on i t .

I  p u t  the question in  th is  w ay. Supposing a sh ip , 
the sub jec t-m a tte r o f  a ch a rte r-p a rty  such as th is , 
is lo s t w ith  a ll hands on the  ou tw a rd  voyage, 
no th ing  being know n o f  the  circumstances, th a t  is, 
no th ing  fro m  w h ich  any inference can be d raw n : 
does the  shipowner lose because he cannot d isprove 
negligence, o r does the  charterer lose because he is 
unable to  prove negligence 1 I  m ig h t go a step 
fu rth e r. Supposing a ship is lo s t w ith  a ll hands b y  
s tr ik in g  a m ine, and th a t m uch is know n  : then  is 
the  shipowner to  prove th a t  a p roper w a tch  was 
being ke p t, and th a t  the ship was being navigated 
w ith  p roper s k ill,  in  order to  succeed in  establish ing 
fru s tra tio n , o r has the  charterer to  p rove th a t  there 
was some negligence in  the  n a v ig a tion  o r loo k -o u t
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w hich  m ig h t have been responsible fo r  the  loss ? 
Perhaps i t  is n o t y e t f in a lly  se ttled  w hether the  tru e  
basis upon w h ich  the doctrine  o f  fru s tra tio n  o f  
con trac t rests is the  te rm  to  be im p lie d  in to  the  
con trac t, o r w hether i t  arises b y  operation o f  law  as 
soon as i t  appears th a t  the  basis o f  the  con trac t 
has gone.

I n  Blackburn Bobbin Company Lim ited  v . T. W. 
Allen and Company Lim ited  (119 L . T . Rep. 215 ; 
(1918) 1 K .  B . 540 a t pp . 217 and 545) M cCardie, J ., 
in  p u tt in g  the  p rinc ip le , said th is  : “  I t  was p u t w ith  
clearness b y  L o rd  Shaw in  Horlock v .  Beal (114 L .  T . 
R ep. 193 a t  p . 208 ; (1916) 1 A . C. 486 a t p . 512), 
where he s a id : ‘ The u nderly ing  ra tio  is the
fa ilu re  o f  som ething w h ich  was a t  the  basis o f  the 
con tra c t in  th e  m in d  and in te n tio n  o f  the  con
tra c tin g  pa rties .’ I t  was sta ted w ith  equal clearness 
b y  L o rd  H aldane in  F . A . Tam plin  Steamship 
Company v . Anglo Mexican Petroleum Products 
Lim ited  (115 L .T .  Rep. 315 a t p. 317; (1916) 2A .C .’ 
397 a t p. 406), where he said : ‘ The  occurrence 
its e lf  m ay  . . .  be o f  a character and e x te n t so 
sweeping th a t  the  founda tion  o f  w h a t the  parties 
are deemed to  have had in  con tem p la tion  has 
disappeared, and th e  con trac t its e lf has vanished 
w ith  th a t fou nd a tio n .’ I n  every case i t  is now 
necessary * to  exam ine th e  con tra c t and the c ircu m 
stances in  w h ich  i t  was made, n o t o f  course to  v a ry , 
b u t on ly  to  exp la in  i t ,  in  order to  see w hether o r n o t 
fro m  the na tu re  o f  i t  the  parties m us t have made 
th e ir  ba rga in  on the  fo o ting  th a t  a p a rtic u la r  th in g  
o r sta te  o f  th ings w ou ld  continue to  ex is t. A n d  i f  
th e y  m u s t have done so, then  a te rm  to  th a t  effect 
w il l  be im p lied , though  i t  be n o t expressed in  the 
co n tra c t’ : per L o rd  L o re b u m  in  the  Tam plin  case.”  
So yo u  have three quo ta tions there, the f ir s t  tw o , 
fro m  L o rd  Shaw and L o rd  H aldane, p u tt in g  i t  on 
the  basis o f  the  founda tion  o f  th e  con trac t hav ing  
disappeared, the  th ird , b y  L o rd  Lo rebu rn , suggesting 
th a t  a te rm  to  the same effect w ou ld  be im p lied  
in to  the  con trac t.

Branson, J ., has po in ted  o u t in  the  case o f  Court 
Line Lim ited  v . b a n t and Russell Incorporated 
(19 Asp. M ar. L a w  Cas. 307), th a t  the  C ourt o f  
A ppeal in  Comptoir Commercial Anversois v . Power 
Son and Company (122 L . T . Rep. 5 67 ; (1920)
1 K .  B . 868) had  decided in  fa v o u r o f  the  fo rm er 
v iew , and said th a t  so fa r  as a judge  o f  f irs t  instance 
was concerned, th e  m a tte r  was concluded. I f  I  
accept w h a t he says as r ig h t, th a t  means th a t  some 
te rm  has to  be im p lie d  in to  the  con trac t. B u t in  
w h a t words is the  im p lie d  te rm  to  be deemed to  be 
expressed ? A re  th e y  to  be w ords s im p ly  in d ica tin g  
th a t  th e  destruc tion  o f  some specific sub jec t-m a tte r 
should p u t  an end to  th e  con trac t, o r th a t  the  con
tin u e d  existence o f  such specific sub jec t-m a tte r 
should be deemed to  be o f  the  basis o f  th e  con tra c t ? 
Does negligence become re levan t m ere ly  on the  same 
p rinc ip le  th a t  a m an cannot re ly  upon an exceptions 
clause i f  h is negligence has caused the  excepted 
e v e n t: o r m ust th e  im p lie d  te rm  be deemed to  
con ta in  w ords p u tt in g  upon  th e  pa rties  seeking to  be 
relieved th e  burden o f  d isp rov ing  th e  negligence, 
th a t  is to  say, o f  p ro v in g  fru s tra tio n  w ith o u t 
de fau lt, and how  fa r  has the  p ro o f to  go ?

I  m us t seek w h a t guidance I  can fro m  analogous 
cases. I  th in k  I  can fin d  some fro m  the  w a y  in  
w h ich  the question o f  p ro o f o f  negligence has been 
dea lt w ith  in  o ther cases— I  cannot say o f  a s im ila r 
character, b u t, a t a n y  ra te , o f  a n o t v e ry  d iss im ila r 
character, to  the  one w ith  w h ich  I  have to  deal 
to -day. O n the  one hand I  have cases under sect. 
502 o f  th e  M erchant Sh ipp ing  A c t, 1894 (57-58 
V ie t. c. 60). T h a t section is : “  The owner o f  a 
B r it is h  sea-going ship . .  . shall n o t be liab le  to  make
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good to  any ex ten t w hatever any loss o r damage 
happening w ith o u t h is ac tua l fa u lt  o r p r iv i ty  ”  in  
ce rta in  specific circumstances. I t  has been held th a t 
the  onus o f  d isp rov ing  ac tua l fa u lt  o r p r iv i ty  is on 
the  shipowner. The f irs t  case in  w h ich  th a t  was 
held was Asiatic Petroleum Company, L im ited  v . 
Lennard’s Carrying Company, Lim ited  (12 Asp. 
M ar. La w  Cas. 381 ; 109 L . T . R ep. 433 ; (1914) 
1 K .  B . 419), in  the  C ourt o f  Appeal, and H a m ilto n , 
L .J ., dea lt w ith  the  p o in t show ing th a t, a t an y  rate , 
in  h is m in d  i t  was one w h ich  was n o t free fro m  doubt. 
“  Can i t  be said th a t  th e  cargo was b u rn t w ith o u t 
the  actua l fa u lt  o r p r iv i t y  o f  the  owners ? Though 
I  th in k  th a t  the  whole onus lies on th e  shipowner o f 
p ro v in g  as a defence loss b y  a fire, o f  w h ich  he can 
pred icate  th a t  i t  happened w ith o u t his ac tua l fa u lt, 
and th a t  ‘ w ith o u t his ac tua l fa u lt  o r p r iv i t y  ’ in  
sect. 502 o f  the  M erchant S h ipp ing A c t, 1894, d iffers 
in  th is  respect fro m  negligence in  connection w ith  
expected perils  in  a b i l l  o f  lad ing  (The Qlendarroch) 
(7 Asp. M ar. L aw  Cas. 420 ; 70 L . T . Rep. 344 ; 
(1894) P. 226). I  need n o t decide i t ,  fo r  the  facts 
p roved  are qu ite  su ffic ien t fo r  the  purpose, le t the 
onus lie  where i t  m a y .”  I n  the House o f  Lo rds i t  
was decided qu ite  c lea rly  th a t under th a t  section 
the  onus la y  and la y  e n tire ly  on the  owners setting  
up  the  section. T h a t decision has been fo llow ed, as, 
o f  course, i t  w ou ld  have to  be, in  the  cases o f  
Paterson Steamships, Lim ited  v . Robin Hood M ills  
(58 L lo y d ’s L is t  R eports 33), and Standard O il 
Company o f New York v . The Clan Line Steamers, 
Lim ited  (16 Asp. M ar. L a w  Cas. 273 ; 130 L . T. 
Rep. 481 ; (1924) A . C. 100). The ra t io  o f  those 
decisions seems to  be th is , th a t  th e  section creates a 
s ta tu to ry  exceptions clause and th a t  i t  is fo r  the  
person se tting  up the  clause to  b rin g  h im se lf w ith in  
i t .  O n th e  o ther hand, there  are cases on exceptions 
clauses in  charte r-parties  and i t  is beyond d ispute  
th a t  w hen a loss apparen tly  fa lls  w ith in  an exception 
the  bu rden  o f  show ing th a t  the  owner is n o t e n tit le d  
to  the  benefit o f  th e  exception on the  g round o f 
negligence is on the  person so contending : The 
Qlendarroch (sup.), and th a t  has been fo llow ed  
again and again. I t  is d iff ic u lt to  see w h y  the 
im p lie d  fru s tra tio n  te rm  should be trea ted  in  the 
same w a y  as a s ta tu to ry  exceptions clause ra the r 
th a n  in  the  same w a y  as an express exceptions 
clause. A ga in , i f  a p rim a  facie case o f  pe rils  o f  the  sea 
is made o u t and the  p la in t if f  alleges unseaworthiness, 
the  p ro o f is upon the  person a lleg ing i t  : The 
Northumbria  (10 Asp. M ar. La w  Cas. 314 ; 95 L .  T . 
Rep. 618 ; (1916) P. 296).

Consider, too, th e  cases o f  in capac ity  th rough  
illness. There th e  p rinc ip le  is the same as, fo r 
instance, Robinson v . Davison (24 L .  T . Rep. 755 ; 
L . R . 6 E x . 269). Illness m ay w e ll be due to  neglect, 
b u t i t  has never been suggested in  cases dependent 
on sickness th a t  the  s ick person m u s t p rove  absence 
o f  negligence fo r  th e  reason th a t  illness raises no 
p resum ption  o f  negligence. A t  any ra te , I  have 
looked a t a ll the  cases I  can f in d  on th is  and I  can 
fin d  no suggestion anywhere th a t  a person se tting  
u p  illness as fru s tra tin g  th e  possible performance 
o f  the  con tra c t has been called upon to  p rove  an 
absence o f  fa u lt  on h is p a rt.

Then there  are the  cases aris ing under sect. 7 o f  the 
Sale o f  Goods A c t. The language is v e ry  m uch the 
same, I  suppose, as th a t  in  w h ich  the  p rinc ip le  o f 
fru s tra tio n  m ig h t be expressed even in  an extrem e 
fo rm . W here there  is an agreement to  sell specific 
goods and subsequently th e  goods w ith o u t any fa u lt  
on the  p a rt o f  the  seller o r buye r perish  before the 
r is k  passes to  the  buyers, the  agreem ent is thereby 
avoided. B la ckb u rn , J . in  the  case o f  Taylor v . 
Caldwell (8 L .  T . Rep. 356 ; 3 B . &  S. 826) referred,
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fo r example, to  the  case o f  Rugg v . M inett (11 E ast, 
210). I n  th a t  case there is no suggestion w hatever 
th a t the  vendor had to  p rove  th a t  he was n o t 
responsible fo r the  fire  w h ich  had destroyed the 
goods w h ich  had been sold and the  p ro p e rty  in  w hich 
had passed. There had been m any fire  cases. 
Taylor v . Caldwell (sup.) was one. Appleby v .  Myers 
(16 L . T . Rep. 669 ; L . R . 2 C. P . 651) was another. 
I  can fin d  no suggestion in  any o f  those cases th a t 
the  person re ly in g  upon fire  as an excuse fo r  his 
breach o f  con trac t has been called upon to  prove 
th a t  the fire  was in  no w a y  due to  any negligence on 
his p a rt. I  suppose the  fire  does n o t raise a 
p resum ption  o f  negligence, b u t be th a t as i t  m ay, I  
have sought v a in ly  fo r  any suggestion th a t  where 
fire  has produced im p o ss ib ility  o f  perform ance the 
person se tting  i t  up  has to  p rove  e xa c tly  how  i t  
happened th rough  no conceivable fa u lt  o f  h is own.

A gain , there are the  bailee cases. I  sha ll Tefer 
to  those cases la te r on in  m y  judgm en t. I  need 
m ere ly  say a t the  m om ent th a t  they  do n o t impose 
upon a bailee a n y th ing  lik e  the  bun ion  th a t i t  is 
sought to  impose upon the  person se tting  up 
fru s tra tio n  in  th is  case. I  w an t to  refer to  the case o f 
Taylor v . Caldwell fo r  th is  purpose. I  am  looking  
a t the  rep o rt in  S m ith ’s Lead ing  Cases. I t  is a 
complete repo rt— I  have ascertained th a t— and I  
am  read ing fro m  p. 609 o f  vo l. 2 o f  S m ith ’s Leading 
Cases. The learned judge was dealing w ith  the 
cond ition  th a t ought to  be im p lie d  o r w ith  w h a t was 
the  basis o f the con trac t, and he said : “  These are 
instances where the  im p lied  cond ition  is o f  the  life  
o f  a hum an being, b u t there are others in  w h ich  the 
same im p lica tio n  is made as to  th e  continued exis
tence o f  a th in g . F o r example, where a con trac t o f 
sale is made am oun ting  to  a barga in  and sale, 
trans fe rring  presently  the  p ro p e rty  in  specific 
chatte ls, w h ich  are to  be delivered b y  the vendor a t 
a fu tu re  d a y ; there, i f  the  chatte ls, w ith o u t the 
fa u lt  o f  the  vendor, perish in  the  in te rv a l, the 
purchaser m u s t pa y  the  p rice  and th e  vendor is 
excused.”  H e  says th a t ru le  o f  law  was established 
b y  Rugg v . M inett (sup.), to  w h ich  I  have a lready 
referred. H is  judgm en t ended in  th is  w ay. “  The 
p rinc ip le  seems to  us to  be th a t, in  contracts in  
w h ich  the  perform ance depends on the continued 
existence o f  a g iven person o r th in g , a cond ition  is 
im p lied  th a t the  im p oss ib ility  o f  perform ance aris ing 
from  the  perish ing o f  the  person o r th in g  sha ll excuse 
the  performance. In  none o f  these cases is the 
prom ise in  words o ther th a n  pos itive , no r is there 
any express s tip u la tio n  th a t  the  destruc tion  o f  the 
person o r th in g  sha ll excuse the  perform ance ; b u t 
th a t  excuse is b y  la w  im p lied , because fro m  the 
na tu re  o f  the  con trac t i t  is apparen t th a t th e  parties 
contracted on th e  basis o f  the  continued existence o f 
the  p a rtic u la r person o r cha tte l. I n  the  present case, 
look ing  a t the  whole con trac t, we f in d  th a t  th e  parties 
contracted on th e  basis o f  the  continued existence 
o f  the  m usic h a ll a t the  tim e  when th e  concerts 
were to  be g iven : th a t being essential to  th e ir  
perform ance.”  I t  w il l  be noted fro m  th a t  th a t  there 
is n o t a w ord  said about negligence o r p ro o f o f 
negligence o r d isp ro o f o f  negligence being deemed 
to  be incorpora ted  y e t i t  is q u ite  clear fro m  his 
earlie r s ta tem ent o f  the  p rinc ip le  th a t  im p oss ib ility  
o f  perform ance fro m  the  perish ing  o f  the  th in g  had 
to  be w ith o u t the  d e fau lt o f  the  con trac to r. The 
inference one w ou ld  d raw  fro m  th a t  is th is , th a t  the 
nnp lica tion  is s im p ly  th a t  th e  des truc tion  o f  the 
sub jec t-m a tte r te rm inates the  con trac t, b u t th a t, o f 
course, you  cannot re ly  upon i t  i f  i t  is established or 
shown th a t  y o u r ow n d e fau lt has rea lly  b rough t 
about th a t  destruction . I t  goes on : “  W e th in k , 
therefore, th a t  the  m usic h a ll hav ing  ceased to  
ex is t, w ith o u t fa u lt  o f  e ithe r p a rty , b o th  parties

are excused.”  I t  m ay  be a t r i f l in g  and sm all 
in d ica tio n  b u t I  th in k  i t  is an in d ica tio n  th a t 
B lackbu rn , J . there  seems to  be tre a tin g  negligence 
in  th is  w ay, n o t th a t th e  im p lie d  te rm  has any 
reference to  i t ,  b u t th a t  the  im p lie d  te rm  cannot be 
re lied  upon a n y  more than  an exceptions clause 
i f  the  trou b le  has been b rough t about b y  the  de fau lt 
o f  the  owner. Howell v .  Coupland (33 L .  T . Rep. 
832 ; L .  R . 9 Q. B . 462), was a p o ta to  case. I t  w i l l  
be remembered th a t  there  was a sale o f  200 tons o f 
regent potatoes g row n on land  belonging to  the  
defendant a t so m uch a to n  to  be de livered b y  
September o r October. I n  M arch  the  defendant had 
68 acres ready fo r  potatoes w h ich  were sown and 
were a m p ly  su ffic ien t to  grow  m ore th a n  200 tons 
in  an average year. I n  A ugus t p o ta to  b lig h t 
appeared and the  crop fa iled , so th a t  th e  defendant 
was able to  de live r o n ly  80 tons. The p la in t if f  b rough t 
an action  fo r  the  non-de live ry o f  th e  o ther 120 tons, 
b u t he fa iled . The o n ly  reason w h y  I  re fe r to  th is  
case is th is  : T h a t the  p rinc ip le  o f  Taylor v . Caldwell 
(sup.) was app lied and nowhere was there  any 
suggestion th a t  there  was any burden upon the  
defendant to  disprove th a t  his potatoes suffered 
fro m  th is  b lig h t th rough  any d e fau lt o f  his own. I t  
was taken  fo r  gran ted  th a t  i t  was the  act o f  God—  
w e ll, I  do n o t know  th a t  th a t  was said— b u t, a t any 
ra te , there  was no suggestion w hatever th a t  there  
was any bu rden  on h im  to  show th a t  an y  w a n t o f  
s k il l o r p roper p ro te c tio n  o f  his crop o r p roper 
tre a tin g  o f  i t  had a n y th in g  to  do w ith  th is  b lig h t. 
I n  Appleby v . Myers (sup.), one gets a l i t t le  more 
guidance. There A . had con tracted  to  do w o rk  and 
supp ly  m ateria ls  upon the  premises o f  B . fo r  a 
specific sum to  be p a id  on the  com ple tion  o f  the 
whole. A . had done p a rt o f  th e  w o rk  when the  
b u ild in g  was destroyed b y  fire  and he was c la im ing  
paym en t fo r  w h a t he had done and i t  was he ld  th a t  
he had no c la im  because he was no t e n tit le d  to  
paym en t u n t i l  he had  com pleted his con trac t and 
the  im p oss ib ility  o f com ple ting  i t  had  come about 
th ro u g h  th is  fire , and, therefore, he cou ld  no t 
recover. B la ckb u rn , J . said th is  (a t pp. 671 and 658): 
“  W e agree w ith  th e  cou rt below in  th in k in g  th a t  i t  
su ffic ien tly  appears th a t  the  w o rk  w h ich  the  p la in 
t if fs  agreed to  pe rfo rm  could n o t be perfo rm ed unless 
the  de fendant’s premises con tinued  in  a f i t  s ta te  to  
enable the  p la in tif fs  to  perfo rm  the  w o rk  on them  ; 
and we agree w ith  them  in  th in k in g  th a t,  i f  b y  any 
d e fa u lt on the  p a rt o f  the  defendant, his premises 
were rendered u n f it  to  receive the  w o rk , the  p la in 
tif fs  w ou ld  have had the  o p tio n  to  sue the  defendant 
fo r  th is  de fau lt, o r to  tre a t the  con tra c t as rescinded 
and sue on a quantum meruit. B u t we do n o t agree, 
w ith  them  in  th in k in g  th a t  there  was an absolute 
prom ise o r w a rra n ty  b y  th e  defendant th a t  the  
premises shou ld  a t a ll events con tinue  so f i t .  W e 
th in k  th a t whore, as in  the  present case, the  premises 
are destroyed w ith o u t fa u lt  on e ithe r side, i t  is a 
m is fo rtune  equa lly  a ffecting b o th  pa rties .”  I t  w il l 
be no ted  th a t  he said “  W e agree w ith  them  in  
th in k in g  th a t,  i f  b y  any d e fau lt on the  p a rt o f  the 
defendant, h is  premises were rendered u n f it  to  
receive the  w o rk  . . w h ich  seem3 to  im p ly  some 
established de fau lt. T h a t is clear a t the  end o f  the  
judg m e n t where he says : “  W e th in k  th a t  on the  
princ ip les o f  E ng lish  law  la id  dow n ”  (Cutter v . 
Powell (6 T imes L . Rep. 320), Jesse v . Roy (3 L .T .  E x . 
268) ), and so on, “  the  p la in tiffs , hav ing  contracted 
to  do an en tire  w o rk  fo r  a specific sum, can recover 
no th ing  unless the  w o rk  be done, o r i t  can be shown 
th a t i t  was the  defendant’s fa u lt  th a t  the  w o rk  was 
incom plete o r th a t  there  is som ething to  ju s t ify  the 
conclusion th a t  th e  parties have entered in to  a fresh 
con tra c t.”  I n  a ll th e  cases w h ich  I  have looked a t 
th a t  is the o n ly  sentence I  can fin d  w h ich  c learly



358 ASPINALL’S MARITIME LAW CASES.
K .B . Div.] Imperial Smelting Corporation i>. J . Constantine S.S. Line [K .B . Div .

ind icates on whom  was the  burden— “ or i t  can be 
shown th a t  i t  was the  defendant’s fa u lt  th a t  the  
w o rk  was incom ple te .’ ’ I t  was B la ckb u rn  J ., who 
had la id  down the  p rinc ip le  in  Taylor v . Caldwell. 
W hen a p p ly in g  th a t  p rinc ip le  in  Appleby v . Myers 
he uses an expression w h ich  seems to  me to  ind ica te  
th a t  i t  was h is v iew  th a t  in  the  case o f  a p la in t if f  
c la im ing  damages as on a breach i t  is fo r  h im  to  
p rove th a t  i t  was the  de fendant’s fa u lt  th a t  the  w o rk  
was incom plete. I  can see m yse lf no reason w h y  the  
im p lie d  te rm  should be so fram ed as to  exclude the  
general rules govern ing the  incidence o f  p ro o f in  the  
la w  o f  negligence o r w h y  those rules should n o t 
a p p ly  to  the  problem s raised in  th is  case. Those 
ru les have in  the  m a in  been b u ilt  up  in  actions fo r 
to r t ,  b u t th e y  a p p ly  equa lly  where the  question o f 
breach o f  con tra c t depends upon w he ther there  has 
o r has n o t been negligence. As a general ru le  a 
p a r ty  seeking to  recover com pensation fo r  damage 
m u s t m ake o u t th a t  the  p a r ty  aga inst w hom  he 
com pla ins was in  the  w rong.

To quote L o rd  W ensleydale in  Morgan and others 
v . Sim  and others (11 M oore’s P r iv y  C ouncil Cases, 
307 a t p . 312), he m u s t show “  th a t  the  loss is to  be 
a ttr ib u te d  to  th e  negligence o f  th e  opposite p a rty . 
I f  a t  th e  end he leaves th e  case in  even scales and 
does n o t sa tis fy  th e  co u rt th a t  i t  was occasioned b y  
th e  negligence o r d e fa u lt o f  th e  o th e r p a rty , he 
cannot succeed.”  Bowen, L iJ .  la id  dow n some 
h e lp fu l rules re la tin g  to  the  onus o f  p ro o f in  Abrath 
v . North Eastern Railway Company (49 L .  T . Rep. 
618, 11 Q. B . 440). I  am  read ing  fro m  pp . 
622 and 456 : “  W henever l it ig a t io n  exists, some
body m u s t go on w ith  i t ; th e  p la in t if f  is the  f ir s t  to  
b e g in ; i f  he does n o th ing , he fa ils , i f  he makes a 
p rim a  facie case, and n o th ing  is done to  answer it ,  
the  defendant fa ils . The tes t, there fore , as to  the  
burden o f  p ro o f o r onus o f  p roo f, w h ichever te rm  is 
used, is s im p ly  th is  ; to  ask oneself w h ich  p a r ty  w il l  
be successful i f  no evidence is g iven, o r i f  no more 
evidence is g iven  th a n  has been g iven  a t a p a rt ic u la r  
p o in t o f  th e  case, fo r  i t  is obvious th a t  as th e  con
tro v e rs y  in vo lve d  in  th e  lit ig a t io n  trave ls  on, the 
parties  fro m  m om ent to  m om ent m ay  reach po in ts  
a t w h ich  th e  onus o f  p ro o f sh ifts , and a t  w h ich  the 
tr ib u n a l w i l l  have to  say th a t  i f  the  case stops there, 
i t  m u s t be decided in  a p a rt ic u la r  m anner. The tes t 
being such as I  have sta ted, i t  is n o t a burden th a t  
goes on fo r  ever res ting  on the  shoulders o f  the  
person upon w hom  i t  is f ir s t  cast. A s  soon as he 
b rings evidence w h ich , u n t i l  i t  is answered, rebuts 
the  evidence aga inst w h ich  he is contending, then  
the balance descends on the  o ther side, and the  
burden  ro lls  over u n t i l  again there  is evidence w h ich  
once m ore tu rn s  the  scale. T h a t be ing so, the  ques
tio n  o f  onus o f  p ro o f is o n ly  a ru le  fo r  decid ing on 
whom  the  o b liga tion  o f  going fu rth e r, i f  he wishes to , 
rests. I t  is n o t a ru le  to  enable the  ju r y  to  decide on 
the  va lue o f  co n flic tin g  evidence. So soon as a 
co n flic t o f  evidence arises, i t  ceases to  be a question 
o f  onus o f  p ro o f.”  I n  such a case as th is , the  
p la in tiffs  begin b y  p ro v in g  th a t  the  ship d id  n o t 
a rr ive  w ith in  the  con tra c t tim e , o r a t a ll. I f  the  case 
stopped there , the  p la in tif fs  w in ; b u t  the  owners 
then  p rove  an accident w h ich  destroyed the  
sh ip  as a navigable  u n it .  The owners p rove  an 
event w h ich  was an im m ed ia te , d irec t and dom inan t 
cause o f  th a t  destruc tion . I f  the  case stopped there, 
w h a t is the  pos itio n  ? W ho  w ins ? W e ll, I  do n o t 
th in k  the  answer is a s im ple o n e ; b u t  in  m y  v iew  
th e  onus o f  u lt im a te ly  sa tis fy in g  the  tr ib u n a l th a t 
the  sh ip  was a t fa u lt  rests on the cla im ants. W he ther 
o r  no th e y  have discharged th a t  onus, m u s t be 
judged  b y  a p p ly in g  th e  fo llo w in g  p rinc ip les . The 
f ir s t  is th is . I f  i t  appears th a t  th e  accident p roved 
was o f  such a na tu re  as to  raise a p resum ption  o f

negligence, th a t  is, to  a ffo rd  some evidence o f 
negligence, th e  onus is on th e  ow ner to  destroy th a t 
p resum ption  created b y  the  na tu re  o f  th e  accident.
(2) I f  i t  appears th a t  the  accident was o f  such a 
na tu re  as to  a ffo rd  no evidence o f  negligence, the  
onus is on the  charte re r to  p rove  negligence in  fac t.
(3) W here th e  onus is upon  th e  owner under the  f irs t  
p rinc ip le  th a t  onus is discharged b y  p ro v in g  facts 
fro m  w h ich  the  inference th a t  th e  accident was n o t 
caused b y  negligence is as s trong  ( th a t is, equa lly  
consistent w ith  th e  facts) as th e  inference th a t  i t  
was caused b y  negligence.

The f irs t  p rinc ip le , o f  course, rests upon the  law  
la id  dow n b y  E rie , C .J. in  Scott v . London and St. 
Katharine’s Dock Company (13 L . T . Rep. 148; 
3 H . and C. 596), w h ich  was th is  : “  There m u s t be 
reasonable evidence o f  negligence, b u t  when the 
th in g  is shown to  be under the  m anagem ent o f  the 
defendant o r his servan t, and th e  accident is such as 
in  th e  o rd in a ry  course o f  th ings  does n o t happen 
i f  those w ho have th e  m anagem ent use p roper care, 
i t  a ffords reasonable evidence, in  th e  absence o f  
exp lana tion  b y  th e  defendant, th a t  th e  accident 
arose fro m  w a n t o f  care.”  The p rope r inference to  
be d raw n m a y  be s trong  o r i t  m ay  be weak.

The Merchant Prince (7 Asp. M ar. L a w  Cas. 208 ; 
67 L . T . Rep. 251 ; (1892) P. 179), is an exam ple o f  a 
case where the  inference was ve ry  s trong because 
a ship na v ig a ting  th e  entrance to  the  Mersey ran 
in to  a ship w h ich  was a t anchor. I  need n o t read 
the case ; b u t the substance o f  i t  was th a t  in  a case 
o f  th a t  k in d , where there  was a t any ra te  such 
apparen t negligence w h ich  i t  was ve ry  d iff ic u lt to  
exp la in , th e  p resum ption  had to  be go t r id  of, and 
the  de fendant there  was called upon to  prove 
conclusive ly th a t  th e  accident was b ro u g h t about 
b y  some means fo r  w h ich  he was n o t responsible, 
and he fa ile d  to  do i t .  B u t how  fa r  th is  p resum ption 
ought to  be d raw n  and the  s treng th  o f  the  presum p
tio n  to  be draw n, is perhaps w e ll illu s tra te d  by  
W illes, J . in  w h a t he said in  Czech v .  The General 
Steam Navigation Company (17 L .  T . Rep. 246 a t 
p . 249 ; L .  R . 3 C. P . 14 a t p . 19). “  I  w il l,  however, 
assume th a t  i t  is so fo r  the  purpose o f  th is  ease, 
b u t i t  does n o t the re fo re  re s tr ic t th e  p la in t if fs  as 
to  the  na tu re  o f  th e  evidence b y  w h ich  such neg li
gence sha ll be proved. To  exp la in  th is  b y  an 
illu s tra tio n . I f  a sh ipm en t o f  sugar to o k  place under 
a b i l l  o f  lad ing , such as the  present one, and i f  
was proved  th a t  the  sugar was sound when p u t on 
board, and had become converted in to  sy rup  before 
the  end o f  the  voyage, i f  th a t  was p u t as an abstract 
case I  th in k  the  sh ipow ner w ou ld  n o t be liab le, 
because there  m ay  have been storm s w hich 
occasioned the  in ju ry ,  w ith o u t any w a n t o f  care on 
th e  p a r t  o f  th e  cap ta in  o r crew : the  in ju ry  alone, 
there fore , w ou ld  be no evidence o f  negligence on 
th e ir  p a rt. B u t  i f  i t  was p roved  th a t  th e  sugar was 
damaged b y  fresh-w ater, then  there  w o u ld  be a strong 
p ro b a b ility  th a t  th e  hatches had  been neg ligently 
le f t  open and the  ra in  had  come in  and done the 
in ju ry ,  and, though  i t  w ou ld  be possible th a t  some
one had w ilfu l ly  poured fresh w a te r dow n in to  the 
ho ld , th is  w ou ld  be so im probab le  th a t  a ju r y  would 
be ju s tif ie d  in  fin d in g  th a t  th e  in ju ry  had  been 
occasioned b y  negligence in  the  m anagem ent o f  the 
sh ip .”  I n  o the r words, th a t  ind icates th a t  i t  m ust 
a lways depend on th e  circum stances w hether a 
p resum ption  o f  negligence should be draw n, or 
w hether i t  shou ld  n o t be draw n.

I n  Ballard  v .  North B ritish  Railway CompanD 
(1923 S. C. 43), in  th e  House o f  Lords, there  is to  m y 
m in d  a m ost illu m in a tin g  judg m e n t o f  L o rd  D unedin 
on th is  p o in t. H e  d iffe red  in  h is conclusion on tn  
facts fro m  th e  o th e r members o f  the  House, b u t w ha
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he there  said has been referred to  again and again 
w ith  approva l. I t  was an action  fo r  damages. 
Negligence was alleged in  th e  hand ling  o f  ra ilw a y  
tru cks  in  a goods y a rd  ; b u t  th e  facts do n o t rea lly  
m a tte r  fo r  th is  purpose. L o rd  D uned in  says (a t 
p . 53) : “  The  fo u nd a tio n  o f  a ll actions o f  the  k in d  
we are considering m us t be negligence on th e  p a rt o f 
the  defender, and w hether th e  expression res ipsa 
loquitur is app licab le  o r n o t depends on w hether, in  
the  circumstances o f  th a t  p a rtic u la r  case, th e  mere 
fa c t o f  the  occurrence w h ich  caused h u r t  o r damage 
is a piece o f  evidence re levan t to  in fe r negligence. 
Thus, there  is a class o f  cases dealing w ith  in ju ry  
occurring  to  a  servant ow ing to  a defective p la n t.”  
A n d  he gives a num ber o f  illu s tra tio n s . Then he goes 
on : “  Y e t i t  is s ign ifican t to  no tice  th a t  these cases 
m ay  be u n d u ly  app lied, and L o rd  Justice-C lerk 
M oncre iff found  i t  necessary to  correct th e  tendency 
in  Macjarlane v . Thompson (12 R . 232). The accident 
there  was due to  a casing fa llin g  fro m  th e  bo ile r on 
w h ich  th e  pu rsuer was w o rk in g  and in ju r in g  h im . 
H is  Lo rdsh ip  had  been a p a r ty  to  the  judgm en ts  in  
Fraser v . Fraser (9 R . 946), and Walker v . Olsen 
(9 R . 846). L o rd  C ra ig h ill had said (12 R . a t  p . 
235) : ‘ I t  w ou ld , I  th in k , be ve ry  u n fa ir  to  the  m aster 
to  ho ld  th a t  where the  cause o f  the  accident was 
unascertained, or, i t  m ay be, unascerta inable, i t  is 
to  be held th a t  the  cause m us t necessarily have la in  
in  some defect o f  the  m achinery, and tha t-th e  m aster 
m u s t therefore be found  lia b le ,’ and the  L o rd  
Justice-C lerk said (12 R . a t p . 235) : ‘ I  o n ly  add to  
w h a t L o rd  C ra igh ill has said a single sentence fo r 
the  purpose o f  exp la in ing  m y  m eaning in  the  opinions 
I  have delivered in  cases re fe rred  to . I t  has been 
sought to  in te rp re t these opinions as a u th o r ity  to  
the  effect th a t  you  m us t presume fro m  th e  fa c t th a t 
an accident has occurred th a t  there  was some defect 
in  th e  m ach inery. I  do n o t th in k  th a t  any such 
in te rp re ta tio n  can be p u t upon w h a t I  said there. 
W h a t I  d id  say was th a t,  p rov ided  th a t  i t  is proved 
th a t  some defect in  th e  m ach inery o r p la n t caused 
the  accident, i t  is n o t necessary to  show the  precise 
na tu re  o f  th a t  defect, and  an onus is th ro w n  upon 
the  m aste r to  show th a t  the  defect was one fo r w h ich 
he was n o t to  blame, b u t  th a t  is a to ta lly  d iffe ren t 
th in g  fro m  saying you  m u s t in fe r fa u lts  o r defects 
in  the  m ach inery where there  is no evidence to  th a t 
effect in  a n y  o f  th e  surround ing  circum stances.’ ”  
Then he goes on a l i t t le  low er down. “  T a k in g  the 
cases in  w h ich  th e  mere fa c t o f  the accident is 
re levan t to  in fe r negligence, i t  is sometimes said, and 
the  L o rd  O rd in a ry  has said i t ,  th a t  there  is then  
raised a p resum ption  o f  negligence w h ich  the 
defender has go t to  rebu t. I  th in k  th a t  th is  is too 
absolute a m ethod  o f  expressing the  legal resu lt in  
a ll cases. I t  was the  same feeling th a t, I  th in k , led 
L o rd  A dam  to  say in  M ilne  v .  Towsend (19 R . 830 a t 
p. 836) : ‘ The  res can o n ly  speak so as to  th ro w  the 
inference o f  fa u lt  upon  the  defender in  some cases 
where the  exact cause o f  the accident is unexp la ined .’ 
I f  indeed ‘ re levan t to  in fe r ’ and ‘ necessarily 
in fers ’ were the  same th in g , then  I  th in k  i t  w ou ld  be 
r ig h t to  say th a t, when an accident arises in  cases 
where the  doctrine  is app licab le  then  a p resum ption  
o f  fa u lt  w o u ld  arise w h ich  m us t be overcome b y  
co n tra ry  evidence, and th a t  is the  w a y  th a t  th e  L o rd  
O rd in a ry  has looked a t the  m a tte r. B u t,  ‘ re levan t 
to  in fe r ’ and ‘ necessarily in fers ’ a renotsynonym ous, 
and th e  difference becomes o f m om ent in  a case like  
the present. I  th in k  th is  is a case where the  c ircum 
stances w a rra n t the  v iew  th a t  th e  fa c t o f  the 
accident is re levan t to  in fe r negligence. B u t  w h a t is 
the n e x t step ? I  th in k  th a t,  i f  the  defenders can 
show a w ay  in  w h ich  th e  accident m ay  have occurred 
w ith o u t negligence, the  cogency o f  th e  fa c t o f  the  
accident b y  its e lf disappears, and the  pursuer is le ft

as he began, nam ely, th a t  he has to  show negligence. 
I  need scarcely add th a t  th e  suggestion o f  how  the 
accident m ay  have occurred m u s t be a reasonable 
suggestion. F o r example, in  Scott v . London and 
St. Katharine’s Docks Company (sup.), a case where a 
bag o f  f lo u r  fe ll on a m an w ho was passing along a 
quay in  fro n t o f a warehouse, i t  w o u ld  n o t have been 
su ffic ien t to  say th a t  the  f lo u r bag m ig h t have fa llen  
fro m  a passing ba lloon, I  th in k  th is  v iew  o f  m ine is 
borne o u t b y  the  expressions used in  th e  case o f 
Scott.”  Then he quotes the  p rinc ip le  I  have a lready 
read. The im portance  o f  th a t  case o f  Ballard  to  
m y  m in d  is as to  when th a t  p resum ption , i f  i t  is fa ir  
to  raise i t  fro m  the  na tu re  o f  the  accident, is 
rem oved. I n  h is v iew  i t  is rem oved i f  the  defence can 
show a w a y  in  w h ich  the  accident m ay have occurred 
w ith o u t negligence.

Here, th is  sh ip and the bo ile r being under the 
owners’ m anagem ent, and th e  explosion o f  the  
bo ile r being somewhat unusua l (perhaps ve ry  
unusual nowadays) i t  m ay  be, I  m us t assume, 
th a t  i t  affords some evidence o f  w a n t o f  care. 
W he ther every bo ile r explosion is an accident o f  
such a na tu re  as fa ir ly  to  raise such an  inference, I  do 
n o t know  ; b u t i t  is n o t necessary to  come to  any 
decision as to  th a t,  because in  th is  case there  has 
been a B oa rd  o f T rade in q u iry , a pro longed exam ina 
tio n  o f  the  circumstances before an a rb itra to r, and 
ce rta in  find ings, th e  resu lt o f  w h ich  has been set 
fo r th  in  the  case sta ted. W ith  w hatever inferences 
and presum ptions an in q u iry  m ay  s ta rt, however 
o ften  the  onus m ay  s h if t  as to  m a tte rs  o f  evidence, the  
u lt im a te  question m u s t be ; has i t  been established 
th a t  the  respondents were to  b lam e fo r the  accident ? 
T h a t is in  substance taken  fro m  Wakelin v . London 
and South Western Railway Company (55 L .  T . Rep. 
709 ; 12 A p p . Cas. 41). I t  was a case o f  a wom an 
suing fo r  th e  death  o f  her husband, caused b y  th e  
alleged negligence o f  the  ra ilw a y  com pany. L o rd  
Halsburj?  says (a t pp. 710 and 44) : “  I t  is in cu m 
ben t upon the  p la in t if f  to  establish b y  p ro o f th a t  her 
husband’s death  has been caused b y  some negligence 
o f  th e  defendants, some neg ligent ac t, o r some 
neg ligent om ission, to  w h ich  th e  in ju ry  com plained 
o f  in  th is  case, the  death  o f  th e  husband, is a t t r i 
bu tab le . T h a t is the  fa c t to  be proved. I f  th a t  fa c t 
is n o t p roved  the  p la in t if f  fa ils , and i f  in  the  absence 
o f  d irec t p ro o f the  circumstances w h ich  are estab
lished are equa lly  consistent w ith  th e  a llega tion  o f 
the  p la in t if f  as w ith  the  den ia l o f  the  defendants, the  
p la in t if f  fa ils .”  Then L o rd  H a ls b u ry  proceeds : “ I f  
th e  s im ple p ropos ition  w ith  y h ic h  I  s ta rte d  is 
accurate, i t  is m an ifes t th a t  th e  p la in t if f  w ho gives 
evidence o f  a s ta te  o f  fac ts  w h ich  is equa lly  con
s is ten t w ith  the  w rong o f  w h ich  she com pla ins 
hav ing  been caused b y — in  the  sense th a t  i t  could 
n o t have occurred w ith o u t— her husband’s ow n 
negligence as b y  the  negligence o f  th e  defendants, 
does n o t prove th a t  i t  was caused b y  the  defendants’ 
negligence. She m ay  indeed establish th a t  th e  event 
has occurred th ro u g h  th e  jo in t  negligence o f  bo th , 
b u t i f  th a t  is th e  sta te  o f  th e  evidence th e  p la in t if f  
fa ils .”  Then L o rd  W atson  (a t pp . 711 and 47), 
po in ted  o u t th a t  i t  is n o t enough m ere ly  to  prove 
acts o f  negligence. The  defendants m ay  be g u ilty  
“  o f  m any neg ligent acts o r omissions, w h ich  m ig h t 
possib ly have occasioned in ju ry  to  somebody, b u t 
had no connection w hatever w ith  th e  in ju ry  fo r  
w h ich  redress is sought, and therefore th e  p la in t if f  
m u s t allege and p rove, n o t m ere ly  th a t  th e y  were 
negligent, b u t th a t  th e ir  negligence caused o r 
m a te r ia lly  con trib u te d  to  the  in ju ry . ”  The relevance 
o f  the  p rinc ip le  there  seems to  me to  be th is . I f  a t  
the  beg inning o f  th e  case yo u  can o n ly  p rove  tw o  
sets o f  facts, one consistent w ith  negligence and one
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w h ich  is n o t consistent w ith  negligence, yo u  have 
n o t proved  y o u r case. O f course, i f  a t  the  end o f  the  
case th a t  is the  pos ition  again th e  p la in t if f  has 
fa iled . I f  in  th e  resu lt the  facts are even, i f  the  
t r ib u n a l is unable to  say th a t  th e  facts are more 
consistent w ith  negligence th a n  w ith  th e  absence 
o f  negligence, I  th in k  the  p la in t if f  fa ils .

B re tt ,  J .  in  Hanson v . Lancashire and Yorkshire 
Railway Company (20 W . R . 297 a t p . 298) says :
* ‘ I t  seems now  to  be c lea rly  established th a t  in  
o rder to  render th e  com pany liab le  fo r  negligence, 
i t  is necessary to  g ive  a ffirm a tive  p ro o f o f  negligence 
on th e ir  p a rt : and i t  is n o t su ffic ien t m ere ly  to  
p rove  the  occurrence o f  an accident, and to  re ly  
upon th a t  as p rim a  facie evidence o f negligence. In  
some cases, res ipsa loquitur, the  accident m ay  be o f 
such a na tu re  as th a t  negligence m ay  be presumed 
fro m  th e  mere occurrence o f  i t .  B u t when the  balance 
is even, the  onus is on th e  p a r ty  w h ich  relies upon 
th e  negligence o f  th e  o th e r to  tu rn  th e  scale.”  I t  
fo llow s fro m  th a t  th a t  i f  a t th e  end o f  the  case the  
balance is even and th e  scale has n o t been tu rned , 
the  c la im  fa ils . F itzG ibb o n , L .J . in  Powell v . 
M ’Qlynn ( (1902) 2 I .  R . 187 a t  p . 190) s a y s : 
“  W here there  are tw o  hypotheses, one in vo lv in g  
and th e  o ther n o t in v o lv in g  negligence, each equa lly  
consistent w ith  th e  evidence, th e  p la in t if f  cannot 
succeed.”

T h a t p rinc ip le  has been app lied in  three o r fo u r 
recent cases, to  w h ich  I  w i l l  now refer. The  f ir s t  is 
The K ite  (18 Asp. M ar. La w  Cas. 413 ; 149 L . T . 
Rep. 498 ; (1933) P. 154). T h a t was an A d m ira lty  
case, tr ie d  b y  Lang ton , J . There had been a 
co llis ion  between a barge w h ich  was being tow ed 
and, I  th in k  th e  bu ttress o f  an arch. The passage 
I  w a n t to  re fe r to  is a t pp. 418, 502 and 168 : “  H ave  
th e  p la in tif fs  p roved  th a t  the  defendants were 
neg ligent ? The p la in tif fs  say : ‘ Y o u  were to w in g  
th e  barge ; the  barge s truck  th e  b ridge .’ T h a t I  
th in k  is su ffic ien t to  s h ift th e  burden o f  .p roo f fo r  
th e  m om ent, and i t  is fo r  the  de fendant to  g ive  an 
exp lana tion  o f  how  th is  occurred. W hen he has 
g iven  th a t  exp lana tion  one has s t i l l  to  see w hether 
negligence has been proved . The  exp lana tion  m ay 
be d isbe lieved ; the  exp lana tion  m ay n o t a t a ll 
exclude negligence, b u t th e  exp lana tion  m ay  leave 
th e  m a tte r s t i l l  in  some d o u b t as to  exa c tly  how 
th e  occurrence d id  happen, b u t leave an equal 
p o s s ib ility  th a t  i t  happened w ith o u t negligence as 
w ith  negligence. I t  m ay, on the  o ther hand, be 
su ffic ient to  exclude any question o f  negligence a t 
a ll. Those are a ll possib ilities o f  w h a t m ay  resu lt 
fro m  the  exp lanation . Before I  pass fro m  th a t  I  
w i l l  c ite  one case w h ich  I  th in k  is o f  great assistance 
in  th is  question.”  Then he refers to  Ballard  v . 
North B ritish  Railway Company (sup.), and reads 
th a t passage fro m  L o rd  D uned in ’s judg m e n t w h ich  
I  have read, th e  one w h ich  contained the  re levan t 
words : “ I f  the  defenders can show a w a y  in  w h ich  
the  accident m ay  have occurred w ith o u t negligence,”  
and  so on. H e  app lied  th a t  p rinc ip le  o f  law  to  the 
case w h ich  he was there  deciding.

The n e x t case to  w h ich  I  w a n t to  re fe r (and th is  
is a bailee case) is th e  case o f  Brook's W harf and B u ll 
W harf Lim ited  v . Goodman Brothers (156 L . T . Rep. 
4 ; (1937) 1 K . B . 534). T h a t was a case o f  goods 
deposited in  a warehouse, w h ich  had been stolen. 
The law , I  th in k , is p re t ty  clear about the  pos ition  
o f  th e  bailee in  those circumstances. I f  he cannot 
produce th e  goods, he has to  d isprove neg ligence; 
he has to  exp la in  non -p roduction  in  some w ay. The 
p o in t w h ich  I  w a n t to  re fe r to  in  th is  case is as to  
how  fa r  he has to  go ; because i t  m ay  be ve ry  
d if f ic u lt  to  suggest th a t  a shipowner is in  a worse 
pos itio n  th a n  a bailee. B u t even assuming he is in

th e  same pos ition , something has happened— the 
ship is n o t there. H e  has go t to  exp la in  it .  B u t 
w h a t is i t  the  bailee has to  show ? The judgm en t 
in  th is  case wgs g iven  b y  L o rd  W rig h t, M .R ., 
R om er, L .J ., and M acnaghten, J ., w ho was s itt in g  
in  th e  C ourt o f  Appeal, w ho b o th  agreed w ith  the 
ju d g m e n t o f  the  M aster o f  th e  R olls . The case had 
been tr ie d  b y  Branson, J . who accepted the  evidence 
o f  the  defendants th a t  th e y  had a care fu l system 
under w h ich  n o rm a lly  goods were safe. B u t i t  was 
argued th a t  there  had  been no exp lana tion  g iven as 
to  how  th e  goods had been stolen. A l l  th e y  had done 
was to  say th e y  had  a reasonably good system ; b u t 
th a t  was n o t suffic ient. I t  was argued th a t  they  
had n o t discharged the  onus on them , because they 
had n o t expla ined how  the  goods had gone, how  the 
th ieves had  g o t in , or w hy. The  M aster o f  the  R o lls  
said th is  (a t pp. 6 and 539) : “  I n  the  present case, 
th e  stealing o f  th e  goods being a dm itted , the  p la in 
t if fs  have g iven  evidence th a t  th e y  have taken  a ll 
reasonable precautions ” — th e y  were suing fo r 
m oney due to  them , and th e  defendants were 
counte r-c la im ing  fo r  th e  va lue o f  th e  goods, w h ich  
is w h y  th e y  are called p la in tif fs — “  to  p ro te c t the  
goods against the  r is k  o f  th e f t  and th e y  ”  ( th a t is 
th e  warehousemen) “  say th a t  th e y  have satisfied 
the  bu rden  o f  p ro o f w h ich  rests upon them , and 
th a t th e y  are outside the  ru lings I  have ju s t quoted. 
T he y  fu r th e r  re ly  on a s ta tem ent o f  th e  ru le  g iven 
(in  a dissenting judgm en t, i t  is true ) b y  L o rd  
D uned in  in  Ballard  v . North B ritish  Railway 
Company (sup.)." H e  reads th a t  same passage. 
T hen  he says : “ I  th in k  th is  is m ere ly  s ta tin g  
th e  same ru le  as th a t  s ta ted  b y  L o rd  L o rebu rn  and 
L o rd  H a lsb u ry  fro m  another aspect. I f  th e  p la in tiffs  
show th a t  th e y  to o k  a ll reasonable and p roper care 
o f  th e  goods, the  mere fa c t th a t  th e y  were, n o t
w ith s ta n d ing , sto len is n o t su ffic ien t an y  longer to  
m ake them  liab le  fo r  negligence. T h e ir  exp lanation  
is, then, th a t  the  th ieves m us t have shown ingenu ity  
and d a ring  against w h ich  reasonable precautions 
cou ld  n o t a va il. Hence, I  th in k  th e  p la in tiffs  
discharge the  bu rden  o f  p ro o f upon them  i f  th e y  can 
show th a t  th e  th e ft  to o k  place n o tw ith s ta n d in g  th a t 
th e y  had  taken  a ll reasonable precautions to  guard 
aga inst th e  danger.”  The in te res ting  p o in t is th is . 
I f  th e  bailee can show, as L o rd  D uned in  p u t i t ,  th a t 
th is  m a y  have happened cons is tently  w ith  the 
absence o f  negligence on h is p a rt, then  th e y  have 
discharged th e  burden. I f  i t  is som ething w hich 
cou ld  n o t happen w ith o u t negligence on th e ir  pa rt, 
w h y  th e  pos itio n  is d iffe ren t. B u t th e y  are able to  
discharge th e  onus b y  saying : “  W e have shown 
th a t  th e y  have a reasonable system  here. The th e ft 
has none the  less taken  place. I t  is ju s t  as consistent 
— the  th ieves being specia lly  clever people, who could 
b reak in  and steal these goods, n o tw ith s ta n d in g  our 
system — w ith  th e  absence o f  negligence as w ith  
negligence ; and, therefore, we have discharged the 
onus w h ich  is upon us.”

The case th a t  was relied on fro m  w h ich  Lo rd  
W r ig h t had quoted ce rta in  passages was the  case 
o f  Joseph Travers and Sons Lim ited  v . Cooped 
(12 Asp. M ar. L a w  Cas. 444 ; 111 L .  T . Rep. 1088  , 
(1915) I  K .  B . 73. T h a t is an illu m in a tin g  case- 
Goods had been loaded in to  a barge and the  hargo» 
w h ile  ly in g  alongside the  w ha rf, had sunk. T j10 
barge owners were being sued b y  the  owners o f  th® 
goods. P ick fo rd , J . had  tr ie d  th e  case in  the  fir® 
instance. I t  was p roved  th a t  the  m an w ho ought 
have been on th e  barge in  charge o f  i t  had le ft  t  
barge and was n o t there. There were tw o  theorie 
as to  how  th e  barge had  sunk. M u d  sucking was on 
so lu tion  and under-p inn ing  another. P ick fo rd , ■ 
had he ld  th a t  there  was negligence p roved  beeau
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the  m an was n o t there, b u t he said, “  I  am  unable to  
say th a t  i f  he had  been there  he w ou ld  have been 
able to  p reven t th is  accident, and, there fore , I  cannot 
say th a t  h is negligence was the  cause o f  the 
accident,”  and so he found  fo r  th e  defendants. T h a t 
decision was reversed in  the  C ourt o f  A ppea l and i t  
is ra th e r in te resting  to  see how i t  was p u t there. 
B uckley, L .J . says : “  T hey have p roved  negligence, 
b u t the  learned judge has held th a t th e y  fa il 
because th e y  have n o t proved  th a t  th e  negligence 
caused the  loss. I f  the  learned judge had enjoyed 
the  assistance w h ich  we have o f  the  decision o f  the 
House o f  Lo rds in  Morison Pollexfen and B la ir  v. 
Walton, decided on 10th M ay, 1909,1 doub t w hether 
he w ou ld  have decided th is  p o in t as he d id . The 
language o f  L o rd  L o rebu rn  in  th a t  case seems to  
me to  be d ire c tly  in  p o in t. I t  was a case in  w h ich  a 
fire floa t, w h ich  was being tow ed, was los t, and the 
reason w h y  she sank was unknow n because there 
was no one on board her as there  ought to  have been. 
L o rd  L o rebu rn  said : ‘  H ere is a bailee w ho, in  
v io la tio n  o f h is con trac t, om its  an im p o rta n t 
precau tion , found  b y  the  learned judge upon ample 
evidence to  be necessary fo r  the sa fe ty o f  th e  th in g  
ba iled to  h im  and w h ich  m ig h t have prevented the 
loss. A n d  his breach o f con trac t has the  add itio na l 
effect o f  m ak ing  i t  im possible to  ascerta in w ith  
precision and d if f ic u lt  to  d iscover a t a il w h a t was 
the tru e  cause o f  th e  loss. I  cannot th in k  i t  is good 
law  th a t  in  such circumstances he should be pe r
m itte d  to  saddle upon th e  parties w ho have n o t 
broken  th e ir  con trac t the d u ty  o f  exp la in ing  how 
th ings w ent w rong. I t  is fo r h im  to  exp la in  th e  loss 
h im self, and i f  he cannot sa tis fy  the  C ourt th a t  i t  
occurred from  some cause independent o f  h is own 
w rong-do ing he m us t m ake th a t  loss good V * L o rd  
H a ls b u ry  sa id th e  same th in g  in  the  judg m e n t w hich 
has been quoted from  b y  B uck ley , L .J . W h a t i t  
came to  was th is . I f  the  p la in t if f  can p rove neg li
gence in  th e  bailee, then  i t  is fo r  th e  bailee to  prove 
th a t  th a t  negligence was n o t the  cause o f  the  loss. 
T h a t p rinc ip le  was app lied in  Travers v .  Cooper. I  
th in k  th a t  i f  in  th e  in terests o f  t im e  I  m ere ly  read a 
few words fro m  P h illim o re , L . J . ’s judgm en t i t  w i l l  be 
suffic ient. “  A n d  th is  gives rise to  the  question, on 
whom  was th e  burden o f  p ro o f ? I t  is here th a t  I  
d iffe r fro m  th e  learned judge. I  th in k  he has imposed 
the  burden o f  p ro o f on the  w rong p a rty . I  th in k  
th a t  when the  bailee o f  goods has to  a d m it th a t  the  
goods have been damaged w h ile  in  his custody and 
in  the absence o f  the  custodian, and i t  is found  th a t 
the  absence was im proper and negligent and th a t 
th a t  ve ry  absence makes i t  d iff ic u lt to  determ ine 
w h a t was the  cause o f  the  damage, and th e  owner 
can suggest a p robable  cause w h ich  the  presence o f 
the  custodian m ig h t have prevented, th e  bu rden  is 
upon the bailee to  show th a t  i t  was n o t the  negligent 
absence w h ich  was the  cause o f  the  damage.”  The 
ob liga tion  was expressed in  ve ry  guarded language 
and i t  is based, I  th in k , en tire ly  upon th is , th a t  the 
burden is on the  bailee to  exp la in  eve ry th ing  i f  and 
when i t  was p roved  th a t  he has been g u ilty  o f  some 
de fin ite  negligence w h ich  m ig h t account fo r  the 
accident. I t  is n o t fo r  the  p la in t if f  in  such a case to  
p rove  th a t  i t  d id  ; i t  is fo r  the  defendant to  prove 
th a t  i t  could no t. In  The Stranna (19 Asp. M ar. 
L aw  Cas. 115 ; 157 L . T . Rep. 462 ; (1937) P. 130), 
Lang ton , J . again app lied the  same p rinc ip le .

A p p ly in g  the  p rinc ip les to  w h ich  I  have referred 
to  th is  case, to  w h a t conclusions do the  find ings o f 
fa c t lead me ? Paragraph 3 o f  the  case described 
the  accident, an accident w h ich  w ou ld  be incred ib le  
i f  i t  were n o t the  fac t, i f  i t  had n o t re a lly  happened. 
Y o u  have a bo ile r w h ich  is in ta c t a t th e  end o f  the  
explosion. Y o u  have an in te rn a l explosion w hich

produced such e x tra o rd in a ry  ex te rna l pressure in  
one d irec tio n  as to  cause, w ith o u t a breach in  the 
bo ile r, the ship ’s fa r  heavier boilers to  s h if t  4 to  
5 f t .  6 in . and y e t a t the  same tim e  to  p rope l the  
bo ile r its e lf  in  w h ich  the  explosion occurred 164 f t .  
th rough  a ll obstacles in  th e  w ay.

Paragraphs 7, 8 and 9 o f  the  case m us t be referred
to . I  have read p a rt o f paragraph 7. The f ir s t  p a rt 
o f  paragraph 7 sets o u t the u ltim a te  conclusion th a t  . 
“  The explosion was one o f  unprecedented character 
and no sequence o f  events ” — th a t includes no 
sequence o f  events th rough  negligence— “  w hich 
was o ther th a n  im probab le  was suggested as 
capable o f hav ing  g iven rise to  i t . ”  Then he says : 
“  The m a tte r was rendered s t i l l  m ore d iff ic u lt b y  
reason o f the  fa c t th a t  th e  donkeym an w ho on the 
m orn ing  in  question was the  o n ly  person to  be in  the 
stokehold  d u rin g  the  n in e ty  m inutes preceding the 
explosion was n o t availab le as a w itness. H e  had 
been p a id  o ff  in  A u s tra lia  about th ree weeks a fte r 
the  explosion. N o repo rt o f h is actions du ring  th is  
m ost m a te ria l t im e  had been asked fo r b y  the  
respondents and w h a t he d id  o r fa iled  to  do is a 
m a tte r  o f  mere surm ise.”  There is no suggestion 
th a t  the  owners had  any reason fo r  supposing th a t 
the  evidence o f  th e  donkeym an w ou ld  be m ate ria l. 
I  do n o t th in k  there  is an y  suggestion o f  bad fa ith  
there. I t  is m ere ly  s ta tin g  the  fa c t and the  pos ition  
is th e  same as i f  he had been k ille d  in  the  explosion 
its e lf  and was n o t there  to  help.

Then there  is a paragraph  dealing w ith  tubes, 
paragraph 8 : ' ‘ Considerable debate to o k  place
before me on th e  c la im ants ’ a llegation th a t  the  stay 
tubes were corroded and excessively th in  and th a t 
th is  cond ition  had caused o r co n trib u te d  to  the 
disaster.”  I t  seems clear fro m  the  facts enumerated 
th a t some tubeshadbeen renewed in  1934. I n  1936 i t  
had passed the annua l bo ile r survey. “ Though tw o  of 
the  s ix ty  s ta y  tubes had b y  reason o f  leaks been 
b lanked o ff and  stoppered a t th is  date no adverse 
com m ent on th is  know n fa c t was made. D u rin g  the 
rem ainder o f  the year ten  m ore o f  these s tay  tubes 
leaked and were s im ila rly  stoppered. Before reaching 
D u rba n  the  to ta l o f  stoppered tubes was seven and 
a t th a t  p o rt fo u r more leaked and received the  same 
tre a tm e n t.”  The tubes were sent to  E ng land  and the 
owners made arrangements to  f i t  a fu l l  set of 
new s ta y  tubes on re tu rn  to  Eng land . Then : A  
tw e lf th  leaked on the  27 th  December. The 
a rb itra to r  proceeds : “  I  f in d  however th a t  ow ing 
to  the  im p oss ib ility  o f  exam in ing  these tubes i t  is 
the  recognised practice  th a t  th e y  are n o t renewed 
u n t i l  th e y  harve shown b y  repeated leaks th a t  tney 
requ ire  renewal. The  cond ition  o f the  s tay  tubes 
a t P o rt P ir ie  is no g round fo r a fin d in g  o f  negligence 
aga inst the  respondents’ boa rd  o r superintendent 
s ta ff. F u rth e r though  the  frequent fa ilu res should 
have ind ica ted  to  the  ch ie f engineer th a t  there  was 
r is k  o f  fu r th e r  s im ila r fa ilu res, the  consequences ot 
such fa ilu res reasonably to  be an tic ipa ted  w ou ld  no 
be m ore serious th a n  delay w h ile  th e  bo ile r was ou 
o f  ac tion  together w ith  some r is k  o f scalding men 
in  the  stokeho ld .”  I  read th a t  paragraph as a 
paragraph clearing th e  owners fro m  any 
suggestion o f  negligence w ith  regard to  the  tubes. 
There can be no negligence in  th e  ch ie f engineer. U f 
course, he m u s t have appreciated th a t  there  m ig h t 
be some s im ila r fa ilu res. I t  m us t have been, I  
im agine, on his in fo rm a tio n  th a t  the  new set had 
been ordered, b u t  however m uch he appreciated i t  
he was n o t responsible fo r  th e  corrosion. N obody 
was. T h a t is clear. I t  was a wear and te a r process 
w h ich  is inev itab le . There i t  is— you  cannot do 
a n y th ing  about i t  u n t i l  you  get y o u r sh ip in to  a 
place where you  can m ake renewals and p u t in  a
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new set. A l l  he can do, as soon as the  tube  leaks, is 
to  b la n k  i t  o ff  in  the  w a y  described. There is no 
danger to  be apprehended fro m  a leaking tube . 
T h a t is p roved b o th  b y  the  p ractice  w h ich  the  a rb i
tra to r  finds, th a t  th e y  are n o t renewed u n t i l  i t  is 
shown b y  repeated leak ing  th a t  th e y  requ ire  
renewal. There is no suggestion o f danger about i t  
i f  the  leak is b lanked off. T hey are n o t the  engines 
w hich p rope l the  ship, b u t o n ly  the  a u x ilia ry  bo ile r. 
I t  is n o t the  bo ile r w h ich  feeds the  engine, i t  is o n ly  
the  a u x ilia ry  bo ile r. I  do n o t see any suggestion 
there o f  negligence on the  p a rt o f  anybody on the 
ship. I f  anybody cou ld  be negligent about th a t,  i t  
m ust be the  owners w ho have sent th e  ship o u t w ith  
tubes in  such a cond ition  th a t  th e y  cannot p rope rly  
see the  voyage th rough . B u t there  is no negligence 
on the  p a rt o f  people w ho have to  do the  best they  
can w ith  w h a t they  have got.

The a rb itra to r  proceeds in  paragraph  9 : “  Three 
p rin c ip a l theories o f the  disaster were fo rm u la te d  (1) 
th a t  b y  an im probab le  co llocation o f  events an 
explosive m ix tu re  o f  coal-gas and a ir  was fo rm ed in  
the sta rboard  com bustion ch a m b e r; th a t  the  ex
plosion so caused adm inistered a shock to  b o th  
com bustion chambers and frac tu re d  a num ber o f 
corroded tubes in  the  p o rt tube  nest and th a t  the  
p o rt back tube  p la te , thus  weakened, was rendered 
liab le  to  be set dow n in  the  m anner fo u nd .”  There 
is a theo ry , n o t based on negligence a t  a ll, in  w h ich  
the  explosion to o k  place before a n y th in g  happened 
to  the  tubes. T h a t explosion frac tu red  the  tubes. 
B u t w he ther th e y  frac tu re d  m ore re a d ily  o r no t, he 
has a lready found  th a t  th e  circum stance th a t  th e y  
had corroded d id  n o t im p o rt negligence on the 
defendants’p a rt. Therefore, the  f irs t  th e o ry  advanced 
is a theo ry  w h ich  rests upon no suggested negligence 
on the  p a rt o f  the  defendants a t  a ll and none is 
established. The second th e o ry  was “  th a t  b y  
reason o f  one o r m ore o f  the  acts o f  negligence 
alleged in  the  pa rticu la rs  to  paragraph  9 o f  the 
po in ts  o f  defence the  w a te r was a llowed to  get too 
low  : th a t  the  to p  o f  the  p o rt com bustion chamber 
thus  became overheated (the s ta rboard  fire  was o u t 
d u rin g  the  n ig h t 2 n d -3 rd  January ) : and th a t  the 
disconnection o f  the  p o rt tubes resu lted fro m  
ensuing buck lin g  o f  the  p o rt back tube  p la te .”  T h a t 
is a th e o ry  based on negligence. Then : “  (3) th a t 
the  in it ia l explosion was due to  some explosive 
substance acciden ta lly  present in  the  coal, the 
explosion o f  w h ich  in  th e  s ta rboard  furnace led to  
the same re su lt as under (1).”  H o w  does th e  learned 
a rb itra to r  go on 1 H e  says in  paragraph  10 : “  As 
to  (1) I  am  n o t satisfied th a t  the  facts occurred as 
suggested. A cco rd ing ly  I  am  n o t satisfied th a t  the  
cond ition  o f  the  tubes con trib u te d  in  any w a y  to  the 
disaster. On the o ther hand I  consider th is  th e o ry  to  
be possib ly correct and accord ing ly  am  n o t satisfied 
th a t th e  corroded cond ition  o f  the  tubes d id  n o t 
co n tribu te  to  the d isaster.”  H e  has a lready said th a t  
a ll the  suggested theories were n o t o ther th a n  
im probable , b u t w h a t he is saying there  is : “ I  
cannot say as a fa c t th a t  i t  happened th a t  w ay. 
P ossib ly  i t  d id . I t  is possible th a t  the  tubes had 
in  some w ay con tribu ted  to  th e  resu lt, b u t I  have 
a lready found  there has been no negligence on the  
p a rt o f  the  respondents qua the  tubes.”  Then as to  
the  second theo ry  he gays : “ I  am  n o t satisfied th a t  
the facts occurred as suggested. I  am  n o t satisfied 
th a t  any o f  the  servants o f  th e  respondents were 
g u ilty  o f  an y  o f  the  negligence alleged. On the  o ther 
hand I  consider the  th e o ry  to  be poss ib ly  correct 
and accord ing ly I  am  n o t satisfied th a t  negligence 
on the  p a rt o f  servants o f  the  respondents d id  n o t 
cause o r co n trib u te  to  the  d isaster.”  A ga in  th a t  is 
n o t p u tt in g  i t  h igher th a n  th is . A  th e o ry  has been 
suggested w h ich  m ay  possib ly be correct. I t  is an

im probab le  theory . There is no evidence w hatever 
to  support i t .  I  cannot say th a t  i t  is n o t possib ly 
correct. B u t is p o ss ib ility  enough ? T h a t has been 
disposed o f  long ago b y  W illes , J . in  Daniel v . 
Metropolitan Railway Company (L . R . 31, P . 210 
a t p . 222), when he said th is  : “  I t  is necessary fo r 
the p la in t if f  to  establish b y  evidence circumstances 
from  w h ich  i t  m ay  be fa ir ly  in fe rred  th a t  there  is a 
reasonable p ro b a b ility  th a t  the  accident resulted 
fro m  the  w an t o f  some precau tion  w h ich  the defen
dants m ig h t o r ought to  have resorted to .”

Then the learned a rb itra to r  proceeds in  paragraph 
11 to  say : “ I  am  n o t satisfied th a t  the  tru e  cause 
o f the  disaster has as y e t been suggested.”  There
fore, i t  seems to  me in  the  resu lt yo u  have th is  
position . V arious suggestions have been made : 
various theories advanced : none o f them  is o ther 
than  im probable . The w ors t I  can say against the 
defendants is th a t  on one o f  these im probab le  
suggestions i t  is possible th a t  th e ir  negligence was 
th e  cause.

I f  i t  is r ig h t to  a p p ly  the  p rinc ip les  w h ich  I  have 
been la y in g  down, o f  course the  case aga inst the 
owners fa ils . I t  is p la in  th a t  i t  has n o t been 
established th a t  th e y  were g u ilty  o f  negligence and 
there is no fin d in g  o f  an y  negligence. The w ors t 
fin d in g  against them  is under the  one heading o f 
p o s s ib ility  o f  negligence.

Can i t  re a lly  be described as a case o f  “  self- 
induced fru s tra tio n  ”  ? The va lue o f  th e  p rinc ip le  
o f  fru s tra tio n  w ou ld  be a lm ost destroyed i f  the  mere 
p o ss ib ility  o f  re levan t de fau lt could deprive  the 
person seeking to  take  advantage o f i t  o f  th a t  r ig h t.

E ve n  supposing th a t  I  am  w rong in  m y  v iew  as to  
where the  bu rden  rests, in  w h a t w ords m u s t the 
burden on th e  owner be expressed in  the  im p lied  
co nd ition  ? Is  i t  re a lly  to  be a burden w h ich  is n o t 
discharged b y  a fin d in g  th a t  there  was no evidence 
o f  d e fau lt and th a t  no de fau lt w h ich  was o ther than  
im probab le  cou ld  be suggested as a possible exp lana
tio n  o f  the  accident ? Is  the  burden to  be s t i l l  
heavier th a n  th a t  ? Is  i t  to  be a bu rden  w h ich  ie 
discharged o n ly  b y  p ro o f th a t  no fa u lt  could 
possib ly have co n trib u te d  to  the  accident on any 
theory , however im probab le  ? I  cannot b rin g  m yse lf 
to  th in k  th a t. I  am  n o t going to  fram e the  te rm  
w hich is to  be deemed to  be im p lied , b u t even i f  
there is some burden on the  shipowner o th e r than  
th a t im p lie d  b y  the  o rd in a ry  p rinc ip les o f  the  la w  o f 
negligence, I  cannot th in k  th a t  the  te rm  to  be 
im p lie d  m us t be so extrem e as to  p reven t h im  from  
ava ilin g  h im se lf o f  the  p rinc ip le  in  a case lik e  th is . 
A fte r  a ll, the  basis o f  an im p lie d  te rm  is th a t i t  is 
supposed to  be o f  such a character th a t  i f  i t  had been 
m entioned a t th e  tim e  o f  the  con tra c t, b o th  parties 
w ou ld  have said : “  Yes, we b o th  m eant t h a t ; p u t 
i t  in .”  A m  I  re a lly  to  th in k  th a t  the  shipowner 
w ou ld  re a d ily  and as a m a tte r  o f  course have 
assented to  the  inco rp o ra tio n  o f  a te rm  w hich 
deprived  h im  o f  the  r ig h t  o f  re ly in g  upon th e  doc
tr in e  o f  fru s tra tio n  unless he cou ld  p rove in  any 
circumstances th a t  b y  no p o ss ib ility  cou ld  any 
negligence o f  his have accounted fo r  the  accident on 
any th e o ry  however im probab le  ?

I n  m y  op in ion  on any v iew  the  p roper answer to  
the m a in  question raised is th a t  the  burden has no t 
been discharged and th a t  the  c la im  ought to  fa il.

There are tw o  o ther po in ts  raised w ith  w h ich  I  
m ust deal. The owners say i f  th e y  are wrong 
about th a t  nevertheless th e y  are e n tit le d  to  re ly  
the  exception o f  “  accidents o f  nav ig a tion .”  We« 
I  do n o t th in k  the clause applies before the  contract 
voyage begins. E ven  i f  i t  does, I  th in k  th a t the 
case o f  The Southgate ( (1893) P . 329), and the
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ease o f  Svenssons Travaruaktiebolag v .  Cliffe  
Steamship Company (147 L .  T . Rep. 12 ; (1932) 
1 K .  B . 490), m ake i t  c lear th a t  th is  w ou ld  n o t be 
“  an accident o f  na v ig a tion .”

As to  the  o ther plea concerning the  inco rpo ra tion  
o f  the  Carriage o f  Goods A c t, A r t .  I V  (2) (a), even 
i f  those artic les app lied before the  con trac t voyage 
had begun, to  m y  m in d  th e y  o n ly  re fe r to  damages o r 
in ju ry  to  goods. I t  is qu ite  clear fro m  the  pos ition  
in  w h ich  th e y  are in  the A c t, th a t  th e y  o n ly  re fe r 
to  goods. I f  you  read them  in to  th is  ch a rte r-p a rty , i t  
does n o t seem to  me you  are entitled- to  change th e ir  
m eaning and I  th in k  the  p rinc ip le  o f  Ham ilton and 
Company v .  Mackie and Sons (5 T im es L .  R . 667), 
w ou ld  app ly . E ven  i f  yo u  read them  in , yo u  have 
to  g ive  them  the  same m eaning as th e y  have where 
th e y  are in  the  A c t, and i f  th a t  be so th e y  w ou ld  n o t 
a ffo rd  any assistance to  the  charterers.

I n  the  resu lt I  answer the  question in  fa vo u r o f 
the appellants here, th a t  is , in  fa vo u r o f  th e  sh ip 
owners, the  respondents in  the  a rb itra tio n , and I  
th in k  the  c la im ants  in  the  a rb itra tio n  are no t 
e n tit le d  to  recover damages.

Solic ito rs fo r  the  appellants, Holman Fenwick 
and W illan .

S olic ito rs fo r  the  respondents, Parker, Oarrett 
and Co.

P R O B A T E , D IV O R C E  A N D  A D M IR A L T Y  
D IV IS IO N .

[A D M IR A L T Y  B U S IN E S S ].
February 21, 22, 23, 26 ;  March  8, 1940.

(Before Hodson, J.)

The Lapwing; Baxendale v. Fane (a)
M arin e  insurance— Damage to yacht— Perils 

ejusdem generis with perils of the sea—  
Institute Yacht Clauses— M aster’s negligence.

The p la in tiff claimed fo r a particular average loss 
under a policy of marine insurance which in 
sured his yacht against perils of the sea and all 
other perils ejusdem generis. The policy was 
subject to the Institute Yacht Clauses, c. 5 of 
which provided that the insurance also covered 
damage to hull caused by the negligence of the 
master. The p la in tiff arranged that the yacht 
should be moved from  Southwick to Shoreham 
fo r docking. She left fo r Shoreham in  the charge 
of the manager of the Sussex Yacht Works, the 
company which was to clean and pain t her, and 
was so negligently docked that she sustained 
damage.

Held, in  an action against one of the subscribing 
underwriters (1) that, although it  was intended 
that the yacht should be docked, it  was not 
intended that she should be so negligently docked 
as to be allowed to sit on a dangerous bottom, and 
that the intervention of the negligence of those 
responsible fo r the docking provided the fo rtu 
itous circumstances entitling the p la in tiff to 
recover in  respect of a loss due to a peril ejusdem 
generis with a peril of the sea, viz., stranding ;

(a) Reported by F. A. P. Rows, Esq., Barrister-at-Law.

and (2) that at the time of the docking the mana
ger of the company was the “  master ” within  
the Merchant Shipping Act, 1894, and prim a  
facie responsible fo r the docking, and that the 
p la in tiff was also covered by clause 5 of the 
Institute Yacht Clauses in  respect of damage to 
hull caused by negligence, whether or not the 
damage was due to a marine peril.

Action on a policy of marine insurance.

The p la in tif f ,  G uy Baxendale, cla im ed under a 
p o licy  o f  m arine  insurance on his yach t Lapwing  the  
p ro p o rtio n  o f  th e  subscrip tion  o f  the  defendant 
Charles W illia m  Fane. Insurance was against the 
o rd in a ry  m arine  pe rils  and was sub ject to  the 
In s t itu te  Y a ch t Clauses, c. 5 o f  w h ich  p rov ided  th a t 
th e  insurance was “  also specia lly to  cover . . . loss 
o f  o r damage to  h u ll o r m ach inery d ire c tly  caused 
b y  . . . negligence o f  master, m ariners, engineers, 
o r p ilo ts .”

The  p la in t if f  contended th a t  th e  Lapwing  suffered 
a p a rticu la r average loss b y  perils  insured against 
o r a lte rn a tiv e ly  b y  th e  negligence o f  th e  m aster or 
m ariners. The  defendant denied th a t  th e  damage, 
i f  any, suffered was covered b y  th e  po licy .

H . Q. Willmer, K .C ., and R. E. Oething (fo r 
W. L . M cN a ir, on w a r service) fo r th e  p la in tif f .

K . S. Carpmael, K.C ., C y ril M ille r  and Stephen 
M ille r, fo r  th e  defendant.

Cur. adv. vult.

Hodson, J. ■— The p la in t if f  is th e  owner o f  the  
yach t Lapw ing  and cla im s fo r a p a rtic u la r average 
loss under a tim e  p o lic y  o f  M arine  insurance dated 
th e  31st M ay, 1937, th e  period covered b y  the  p o licy  
be ing the  2 5 th  M ay, 1937, to  th e  24th M ay, 1938. 
The  p la in t if f  was insured under th e  p o lic y  against 
perils  o f  th e  sea and a ll  o ther perils  ejusdem generis 
and th e  p o lic y  was sub ject to  th e  In s t itu te  Y a ch t 
Clauses w h ich  prov ide , in ter alia, as fo llow s 
Clause 5 : T h is  insurance also specia lly to  cover 
(sub ject to  th e  free o f  average w arran ties o r any 
special cond itions o f  th e  po licy ) loss o f  o r damage to  
h u ll o r m ach inery d ire c tly  caused b y  th e  fo llo w in g  : 
Exp los ion , b u rs tin g  o f  boilers, breakage o f  shafts or 
an y  la te n t defect in  th e  m ach inery o r h u l l ; Neg
ligence o f  m aster, m ariners, engineers o r p ilo ts  
p rov ided  such loss o r damage has n o t resu lted from  
w a n t o f  due diligence b y  th e  ow ner o f  th e  vessel 
o r an y  o f  them  o r b y  th e  managers ; Clause 6 : No 
deduction o f  th ird s  new fo r  o ld  sha ll be made except 
in  respeot o f  sails and run n in g  rigg ing .

The las t m entioned clause is m a te ria l on the 
question o f  th e  q u an tum  w h ich  th e  p la in t if f  is 
e n tit le d  to  recover i f  successful. The defendants 
contend th a t  th e  damage ( i f  any) suffered b y  the 
Lapwing  was n o t covered b y  th e  po licy .

The  facts are as fo llow s :— The Lapwing  is a 
wooden vessel 77 f t .  long, b u ilt  in  1897 b y  a w ell- 
know n  firm  o f  ya ch t bu ilders. She was purchased b y  
the  p la in t if f  in  1937 fo r  23001. H e made im p ro ve 
ments, b ring in g  th e  cost up  to  about 30001. and she 
was insured fo r  th is  figure. I n  sp ite  o f  her age she 
was, a lthough  n o t com ple te ly  w a te rtig h t, a sea
w o rth y  vessel. I n  M ay, 1937, the  p la in t if f  arranged 
to  have her m oved fro m  Southw ick, where she had 
been la id  up, to  Shoreham, in  order th a t  she m ig h t 
be p u t in  an open-ended t id a l dock and have her 
b o tto m  cleaned and pa in ted  b y  th e  Sussex Y a ch t 
W orks, L im ite d . O n 12th M ay  she le f t  S ou th 
w ic k  fo r  Shoreham w ith  a m an named O’Connor, the
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manager o f  the  Sussex Y a ch t W orks in  charge, and 
a M r. Cam pbell M u ir, th e  engineer em ployed b y  the 
owner, in  charge o f the  engines. She was unahle to  
get in to  the  dock on th e  12th as ano ther sm all yach t 
had n o t floa ted o ff. She was berthed against a free 
w h a rf d u rin g  the  n ig h t. On th e  13th she was m oved 
in to  the  dock w ith  O ’Connor s t i l l  in  charge and 
therea fte r th e  casua lty occurred fro m  w h ich  the  
p la in t if f ’s c la im  arises.

O rig in a lly  th e  p la in t if f ’s c la im  was th a t  she was so 
neg ligently  berthed th a t  as the  tid e  fe ll she sat on a 
b lock o f  water-logged tim b e r under her keel about 
23 f t .  a b a ft the  stem  w ith  her s tern  overhanging the 
s ill o f the  dock and th a t she fe ll over on her s ta r
board side and her keel and false keel were set up 
and crushed, her p la n k in g  was s ta rted  and she was 
genera lly seriously s tra ined. B y  an am endm ent a t 
the hearing, as a fu rth e r and a lte rn a tive  c la im , i t  
was pleaded th a t  on 18th M ay, hav ing  been 
taken  o u t o f  the  dock and  cross bau lks o f tim b e r 
having been la id  across the  b o tto m  o f  th e  dock, she 
was again so neg ligen tly  berthed b y  those in  charge 
o f  her th a t as th e  tid e  fe ll she came to  rest in  such a 
position  th a t the  damage was increased. There is no 
doub t th a t the  vessel d id  suffer severe hogging 
stra in , in c lud ing  serious damage to  her keel, in  
consequence o f  one o r o the r o f  these dockings.

On the  14th o r 15th the  owner noticed th a t  the  
vessel had lis ted  to  starboard b u t n o th ing  seriously 
amiss was found  u n t i l  M onday, 16th M ay, when the  
engineer noticed th a t  th e  vessel was leaking  
seriously. She had p rev ious ly  leaked on ly  to  the 
ex ten t o f  abou t s ix  gallons a day, w h ich  requ ired 
about tw e n ty  strokes o f  the  pum p to  clear her. On 
th is  occasion i t  to o k  tw o  men about s ix  hours to  
clear her. H e  n e x t discovered a rope floa ting  in  the  
w ate r on the  sta rboard  side ju s t before the  forem ast 
w h ich  was made fas t to  som ething he could n o t see. 
T h is  rope was subsequently found  to  have been 
a ttached b y  the w o rk ’s forem an to  a water-logged 
b lock o f  t im b e r about 10 in . square and 3 f t .  long. 
The b lock  was e ve n tua lly  hauled o u t b y  the  n ig h t 
w atchm an and placed on the  dockside. On the  same 
day the  engineer found  th a t  the  lid  o f the  coal b in  
w ou ld  n o t come up  and was prevented fro m  so doing 
b y  the  stanchion w h ich  r im s fro m  deck to  keel in  
w ay o f  the forem ast. I n  th is  area he found  th a t  the 
deck had been forced up and the  ga lley and saloon 
floors were set up. H e  saw one and heard another 
glass p o rt lig h t crack. O n the  same day the engineer 
com m unicated w ith  the owner. On the  18th, hav ing  
been taken  ou t o f  the  dock, the  vessel was floa ted in  
again so th a t  she came to  rest on seven cross baulks 
o f  tim b e r, and in  th is  pos ition  she was f irs t surveyed. 
I t  then  appeared th a t  she was seriously s tra ined. On 
13th June she was m oved and p ro p e rly  slipped. 
She was subsequently surveyed on several occasions 
and the  damage investigated. H e r keel and false 
keel were found  to  be set up and crushed in  tw o  
places, nam ely, 22 f t .  a b a ft th e  stem  and 31 f t .  4 in . 
fo rw a rd  o f  th e  stern  post. The  damage to  th e  fo r 
w ard  p a rt o f  the  keel was v e ry  nea rly  in  w ay o f  the 
damage w h ich  had p re v ious ly  been discovered b y  
th e  engineer. I t  is qu ite  tru e  th a t  no one saw the  
b lock under the  keel a lthough  i f  she had been resting  
on i t  a t  lo w  w ater when the  dock was d ry  one w ou ld  
have expected the  b lock  to  have been soen in  th is  
position  i f  i t  were there . H ow ever, between 13th 
and 16th th e  vessel m ust have lif te d  and fa llen  on 
the  t id e  several tim es, n o t necessarily in  qu ite  the  
same place.

I t  was said b y  th e  defendants th a t  th e  damage ( i f  
any) caused fo rw a rd  in  th e  pos ition  where th e  b lock 
is supposed to  have been can be otherw ise expla ined

and th a t  the  p la in t if f  has n o t p roved  th a t  damage 
was caused b y  the  keel resting  on th e  b lock. He 
relied on th e  shape o f  the  b o tto m  o f  the  dock. T h is  
consisted o f  40 f t .  o f  concrete fo rw ard , n o t f la t bu t 
s lig h tly  convex, so curved  th a t th e  m ax im um  con
ve x ity , a llow ing  fo r  the  fa c t th a t the  ship was no t 
hard  up  against the  fore-end o f  th e  dock, w ou ld  be 
a lm ost im m ed ia te ly  in  w ay  o f  th e  damaged stanch
ion. A f t  o f  the  40 f t .  there  were 12 f t .  o f broken 
concrete and a f t  again shingle and m ud. The shape 
o f  the  dock b o tto m  m ig h t thus  account fo r  the  
damage, a p a rt fro m  the  fo rw a rd  damage to  the 
false keel. As to  th is  i t  was contended th a t  there  was 
in  th a t  area no fresh damage to  the  keel and  no 
damage to  the  false keel. I f  there  was any tr if l in g  
damage to  th e  false keel i t  was said to  be consistent 
w ith  an in d e n ta tio n  made, perhaps, b y  a stone and 
o f no significance. I f  th e  inden ta tion  is s ign ifican t 
i t  was cla im ed th a t i t  m ay w e ll have been made b y  
the  vessel resting on one o f  the  seven bau lks on 
w h ich  she was resting subsequently when she was 
surveyed.

I  have form ed the  conclusion fro m  the  evidence 
g iven as to  the  damage in  th is  area, in c lud ing  the 
damage to  th e  keel and the  damage to  the  false keel 
conform ing there to , th a t  the  b lock o f  wood was the 
cause o f  th e  o rig ina l damage. I t  is clear th a t 
w hether the  vessel was ly in g  p a rt ia lly  supported by 
the  b lock o r on the  dock bo ttom , instead o f  being 
p rope rly  supported b y  blocks fo r  her whole length, 
she was placed in  a dangerous and im proper position  
and the  s tra in ing  w h ich  she suffered was a n a tu ra l 
consequence o f  th is  docking. The same applies to  
th e  pos ition  w h ich  the  vessel subsequently occupied 
on the  seven cross baulks, the  f irs t five  o f  w h ich  were 
on th e  40 f t .  o f  undamaged concrete. B o th  her stem 
and stern were overhanging to  a considerable 
extent, e n tire ly  unsupported, and th e  supported 
position  o f  the  keel w ou ld  n a tu ra lly  take the convex 
shape o f  the  dock. I t  was estim ated b y  one o f  the 
surveyors th a t the  keel had dropped 36 in . fro m  the 
horizon ta l. A n y  damage w h ich  she had p rev iously  
suffered w ou ld  be lik e ly  to  become more serious so 
long as she la y  in  th is  position . N o one can say 
precisely w h a t p ro p o rtio n  o f  the  serious damage 
w h ich  was established over the  whole sh ip was due 
to  the  f irs t docking, especially as she was not 
surveyed u n t il a fte r the  second docking. I  have come 
to  the  conclusion on th e  evidence th a t  th e  p la in t if f  
has established th a t  th e  b u lk  o f  th e  damage was due 
to  the  firs t docking  a lthough i t  m ay w e ll have been 
and p rob a b ly  was accentuated b y  th e  second 
docking.

The defendants contended th a t, a lthough  there 
m ig h t be som ething to  be said fo r  th e  water-loggecl 
b lock as c o n s titu tin g  th e  cause o f  a casualty 
ejuadem generis w ith  a p e ril o f  the  sea, the  p la in tin  
has n o t established th a t  th e  b lock was ever under the 
keel a t any tim e  and th a t  the  damage can perfec tly  
w e ll be exp la ined b y  th e  shape and co n d itio n  o f the 
dock and  th e  im proper dock ing  o f  th e  vessel 
the re in  on th e  tw o  occasions. The con ten tion  in  la " ' 
is th a t ne ithe r the  dock b o tto m  no r th e  bau lks can 
be a p e ril o f  the sea o r w ith in  th e  general clause o 
the po licy . L o rd  H ersche ll dea lt w ith  th is  subjee 
in  h is  speech in  Wilson, Sons and Company »• 
Owners of Cargo per the Xantho (6 Asp. M ar. L 11"  
Cas. 207 ; (1887) 57 L .  T . Rep. 701 ; 12 A pp- Cas- 
503), where he says : “  I  th in k  i t  c lear th a t  the  term  
1 perils  o f  the  sea ’ does n o t cover every acciden 
o r casua lty w h ich  m ay  happen to  th e  subjec 
m atte r o f th e  insurance on the  sea. I t  mus 
be a p e ril ‘ o f  ’ th e  sea. A ga in  i t  is w e ll settled th a t 
i t  is n o t every loss o r damage o f  w h ich  the  sea is the
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im m edia te  cause th a t  is covered b y  these words. 
T hey do n o t p ro tect, fo r  example, against th a t 
n a tu ra l and  inev itab le  ac tion  o f  the  w in d  and waves 
w h ich  resu lts in  w h a t m ay be described as wear and 
tear. There m ust be some casualty, som ething w h ich  
could n o t be foreseen as one o f  th e  necessary 
in c id e n ts . o f  the  adventure . The purpose o f  the 
p o licy  is to  secure an in d e m n ity  against accidents 
w h ich  m ay happen, n o t against events w h ich  m ust 
happen. I t  was contended th a t  those losses on ly  
were losses b y  perils  o f the  sea w h ich  were occasioned 
b y  e x tra o rd in a ry  violence o f  the  w inds and waves.
I  th in k  th is  is too  na rrow  a construc tion  o f  the 
words and i t  is c e rta in ly  n o t supported b y  the  
au tho rities  o r b y  common understanding. I t  is 
beyond question th a t  i f  a sh ip strikes upon a sunken 
rock in  fa ir  w eather and sinks, th is  is a loss b y  perils  
o f  the  sea, and a loss b y  foundering, ow ing to  a 
vessel com ing in  to  co llis ion  w ith  another vessel, even 
when th e  co llis ion  results fro m  th e  negligence o f  th a t 
o ther vessel, fa lls  w ith in  th e  same category.”

Since she was de libe ra te ly  placed on the  dock 
b o tto m  and on the  seven bau lks i t  was said th a t  you 
have som ething w h ich  m ust happen as opposed to  
som ething w h ich  m ay happen ; and reliance was 
placed in  p a rticu la r on the  decision in  Magnus v . 
Buttemer (1852, 11 C. B ., 876). I n  th a t  case 
damage w h ich  resulted fro m  a ship ta k in g  th e  ground 
on th e  fa llin g  o f  the  tid e  in  a t id a l ha rbour in  a spot 
where she was p rop e rly  placed fo r  un loading, was 
held n o t to  be a s trand ing  w ith in  the  o rd in a ry  term s 
o f  a p o licy  o f  insurance. As Maule, J ., said (a t p. 
882) : “  Here, no th ing  has happened w h ich  the
assured cou ld  have w ished o r a n tic ipa ted  to  happen 
otherw ise th a n  i t  d id  happen. T hey in tended the  
ship to  take  th e  g round as she d id . There was no 
accident.”  I t  was contended th a t  th is  case cannot 
be d istingu ished fro m  Magnus v . Buttemer since i t  
was th e  design th a t  she should take  the  ground as 
th e  tid e  fe ll.  I  do  n o t th in k  th e  mere presence or 
absence o f  de libe ra tion  o r design is a tru e  test in  
ascerta in ing w hether there  has been a casua lty 
covered b y  th e  o rd in a ry  term s o f  a m arine po licy . 
I f  th a t  were so, th e  tes t cou ld  n o t p ro p e rly  be 
app lied  in  m any cases w h ich  are c lea rly  covered b y  a 
po licy . I n  a no rm a l case o f  co llis ion, a lthough  the 
co llis ion  be n o t b rough t a bou t de libera te ly , y e t the  
acts lead ing up  to  th e  co llis ion  m ay o ften  be 
de libe ra te ly  perform ed. I t  is tru e  th a t  i t  was 
in tended th a t  th e  vessel should be docked, b u t no t 
th a t  she should be so neg ligen tly  docked as to  be 
a llow ed to  s it  on a dangerous bo ttom , and I  th in k  
the  in te rve n tio n  o f  th e  negligence o f  those respon
sible fo r  th e  docking  provides th e  fo rtu ito u s  c ircum 
stance w h ich  en titles  th e  p la in t if f  to  recover under 
th e  term s o f  th e  po licy . I n  Magnus v . Buttemer (sup.) 
there  was n o th ing  beyond w h a t m ay be called 
o rd in a ry  wear and tear. I n  th is  case there  was an 
accident.

I n  Bishop and Another v . Pentland (1827, 7 B . &
C. 219), a vessel was moored alongside a quay in  a 
t id a l ha rbour. I t  became necessary, in  a d d itio n  to  
th e  usual m oorings, to  fasten her b y  tack le  to  posts 
on th e  shore to  p reven t her fa llin g  over upon th e  tide  
leaving her. The  rope w ith  w h ich  she was fastened, 
n o t being o f  suffic ient s treng th , b roke when th e  tid e  
le ft  th e  vessel, and she fe ll over upon her side and 
was the reby stove in  and in ju red . B ay ley , J ., said 
(p. 224) : “  I  th in k  th a t  so long as the  vessel was on 
the  ground, and lashed to  th e  posts on shore, she was 
n o t stranded ; b u t when she fe ll over on her side, 
and la y  on th e  g round in  th a t  pos ition , she was 
stranded. The  fa llin g  over, then, was n o t in  the 
o rd in a ry  oourse o f  the  voyage b u t in  consequence o f

an unforeseen accident, o u t o f  th e  o rd in a ry  course o f  
th e  voyage, nam ely, the  b reaking o f  the rope.”  I n  
th a t case i t  appeared th a t the  vessel fa llin g  over and 
ta k in g  th e  g round was p rob a b ly  due to  th e  neg li
gence o f  the  crew in  n o t p ro v id in g  a rope o f  suffic ient 
s trength , I  have come to  th e  conclusion th a t  
w hether the  damage was caused b y  th e  vessel s itt in g  
on the  b lock  o r on th e  uneven b o tto m  o f  the  dock or 
on the  seven bau lks  o f  tim be r, o r b y  a com bina tion  
o f  these th ings, in  each case the  p la in t if f  has estab
lished a loss due to  a p e ril ejusdem generis w ith  a 
p e ril o f  the  sea, nam ely, s trand ing. The p la in t if f  
also relies on clause 5 o f the  In s t itu te  Y a c h t Clauses 
and says th a t th e  damage was d ire c tly  caused b y  the 
negligence o f  th e  m aster. I t  was said b y  the  defend
ants th a t O’Connor was n o t the  m aster, b u t the  
manager o f th e  Y a c h t W orks. I t  was argued th a t, 
a lthough  he m ay, perhaps, be trea ted  as th e  master 
fo r  some purpose, fo r exam ple he m ig h t have 
subjected the  ship to  a m a ritim e  lie n  in  th e  event o f 
co llis ion occurring between S outhw ick and Shore- 
ham, y e t he was n o t th e  m aster w ith in  the  meaning 
o f  the  clause when he was docking  the  vessel. 
“  M aster ”  has been defined in -m any statutes. I n  the  
M erchant S h ipp ing A c t, 1894, sect. 742, “  m aster ”  
includes every person (except a p ilo t)  having  
com m and or charge o f  any ship. I  have no doubt 
th a t  O ’Connor was the  m aster o f  the  vessel a t the  
tim e  o f  the  f irs t  docking. H e  was s t i l l  in  charge o f 
her. The fa c t th a t  he was a t th e  same tim e  manager 
o f  th e  Y a ch t W orks and was th e  servant o f  the  
Y a ch t W orks, n o t o f  the p la in t if f ,  seems to  me to  
m ake no difference. Indeed, h is d u a l position  
enables h is negligence to  be th e  m ore c learly  
established because he was in  a pos ition  to  know  
w h a t was th e  na tu re  o f  th e  b o tto m  o f  th e  dock in  
w h ich  he was p lac ing th e  vessel. I f ,  however, p a rt 
o f  th e  damage is to  be a ttr ib u te d  to  th e  second 
docking  th e  s itu a tio n  is n o t so clear. There was p u t 
in  evidence b y  th e  p la in t if f  a sta tem ent sent to  h im  
b y  the  defendant’s so lic itors, w h ich  pu rp o rts  to  show 
th a t  a M r. Page became the  m aster o f  th e  vessel on 
16th May*, i.e, before th e  second and a fte r  the  
f irs t docking. I t  is n o t clear w hether he had, in  fact, 
taken  charge o f  the  vessel a t  th e  tim e  o f  the  second 
d o c k in g ; and i t  was argued on beha lf o f  the  
defendants th a t  i t  w ou ld  be u n ju s t to  fin d  negligence 
against h im , especially as he has n o t been called to  
g ive  h is account o f  th e  event. The a llega tion  o f  
negligence against th e  m aster was made in  the 
pleadings and I  f in d  th a t  th e  p la in t if f  has established 
th a t  th e  sh ip  was n eg ligen tly  docked on bo th  
occasions. I t  was n o t incum ben t on h im  to  ca ll the 
masters o r e ithe r o f  them  to  establish th is  negligence. 
The m aster being in  charge o f  th e  ship is p rim a  facie 
responsible fo r  th e  dock ing  o f  th e  ship in  a proper 
manner.

I  have, therefore, come to  th e  conclusion th a t  the  
p la in t if f  is covered under clause 5 o f  the  In s t itu te  
Y a ch t Clauses in  respect o f  loss o f  o r damage to  h u ll 
caused b y  negligence o f  the  master, w hether o r n o t 
th e  damage was due to  a m arine  pe ril.

H is  Lo rdsh ip  assessed the  damages a t  1,5751. and 
gave judgm en t fo r th e  p la in t if f  against the  defendant 
fo r two-sevenths o f  th is  am ount, w ith  costs.

So lic ito rs fo r the  p la in tif f ,  Keene, Marsland  and Co.

Solic ito rs fo r the  defendant, Ince and Co.
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A p r i l  23, 1940.

(B efo re  Bucknill, J .)

The Gusty and the Daniel M . [a)
Collision in  Greenwich Reach, River Thames, 

between two vessels— L ife  salvage— Subsequent 
collision, not due to negligence, with third vessel 
attempting to save life— Doctrine of assumption 
of risk— M aritim e Conventions Act, 1911 (1 &  
2 Geo. 5, c. 67), s. 6.

Claim  by the owners of the motor launch D aphne 
against two defendants— the owners of the steam 
tug G usty  and the owners of the motor vessel 
D a n ie l M .— in  respect of a  collision which 
occurred in  Greenioich Reach, River Thames, 
on 16th August, 1939, and which followed on a 
collision between the G usty and the D a n ie l M ., 
fo r which the owners of the latter vessel had 
admitted sole liability.

The plaintiffs’ case was that the D aphne, while 
proceeding up the River Thames, saw the 
G usty  and the D a n ie l M . in  collision, and heard 
shouts fo r aid from  the G usty , which was 
seriously damaged and filling  with water. The 
D aphne ran in  under the stem of the D a n ie l M . 
and went across the bows of the G usty  to save the 
lives of those on board. The D a n ie l M . was 
still in  the hole she had made in  the side of the 
G usty , and when she backed out to enable the 
G usty  to beach herself, the G usty , which had 
still slight headway, came ahead, struck the 
D aphne and seriously injured her. The court 
held that the second collision, between the G usty  
and the D aphne, occurred without negligence on 
either side.

By sect. 6 of the M aritim e Conventions Act, 1911, 
“ the master or person in  charge of a vessel 
shall, so fa r  as he can do so without serious 
danger to his own vessel . . . render assistance 
to every person, even i f  such person be a  subject 
of a foreign State at war with H is  Majesty, who 
is found at sea in  danger of being lost, and, i f  he 
fa ils  to do so, he shall be guilty of a  m is
demeanour."

Held, that sect. 6 of the M aritim e Conventions 
Act, 1911, applied to the tidal waters of the 
Thames, arid that therefore the plaintiffs were 
not volunteers, but were under a duty to go to 
the assistance of the G usty  ; that the D a n ie l 
M . owed a duty to the D aphne, as to every vessel 
lawfully navigating the river, not to be negligent; 
that the doctrine of assumption of risk did not 
apply ; that everything which occurred after 
the first collision followed naturally as a result 
of it , and that there was no novus actus in te r - 
veniens : and that therefore the plaintiffs were 
entitled to judgment against the owners of the 
D a n ie l M .

Principles laid  down in  H aynes v. H arw ood 
(152 L .  T . Rep. 121 ; (1936) 1 K . B . 146)
applied.

Damage by Collision.
The p la in tiffs  were the owners o f the  m o to r launch

Daphne. The defendants were (1) the  owners o f

(a) Reported by F. A. P. E owe, Esq., Barrlater-at Law.

the  steam tu g  Gusty, and (2) the  owners o f  the m o to r 
vessel Daniel M .  The circumstances o f  the collis ion 
are set o u t in  the headnote, and the facts appear 
fu l ly  in  the  judgm ent.

W. W. Porges fo r  the p la in tiffs .
K . S. Carpmael, K.C., and G. N . W. Boyes (for 

J. V. Naisby) fo r  the  f irs t defendants.

B. F . Hayward, K.C., and H . E. G. Browning fo r 
the second defendants.

B uckn ill, J.— This is a c la im  b y  the  owners o f  the 
m o to r launch Daphne against tw o  defendants, the 
owners o f  the  steam tu g  Gusty and the owners o f 
the  m o to r vessel Daniel M .

The Daphne is a wooden m o to r launch 40 f t .  in  
length, 8 f t .  in  beam, and f it te d  w ith  engines o f 
40/50 horse-power, and, a t  the tim e  o f  the  collision, 
was manned b y  a crew o f  three hands.

The Gusty is a steel screw steam tu g  o f 62 tons 
gross, 71 f t .  long and 18 f t .  beam, and, a t the  tim e  o f 
th e  accident, had a crew o f  fo u r hands and a 
passenger, a M r. P u rt, on board.

The Daniel M . is a steel screw m o to r ship o f 
448 tons, 149 f t .  long, 26 f t .  beam, and a t the tim e  o f 
the co llis ion  was manned b y  a crew o f  seven hands.

The damage com plained o f  b y  the  p la in tiffs  was 
done to  the Daphne b y  the  stem or b lu ff  o f  the 
starboard bow  o f  the  Gusty, w h ich  s truck  the  s ta r
board side o f  the Daphne and d id  her such serious 
damage th a t  she had to  be beached. The collis ion 
occurred in  Greenwich Reach, on the n o rth  side o f 
m id-channel, o f f  Felstead W h a rf, on the afternoon 
o f  16th August, 1939. The weather was fine and 
clear, there was no w in d  and the  tid e  was flood o f  a 
force o f  about 3 knots.

The Daphne was proceeding up r iv e r  and m aking  
a speed o f  some seven to  e igh t kno ts  th rough  the 
w a te r when her m aster saw on her s ta rboard  side 
the  Daniel M . in  co llis ion  w ith  the  Gusty. The 
Gusty was proceeding up  the  r iv e r  w ith  a pe tro l 
barge in  tow , fu l l  o f  pe tro l, and the Daniel M . was 
com ing o u t fro m  the  south side o f  the rive r, and, in 
t ry in g  to  head down rive r, the Daniel M . ran  in to  
the p o rt side o f  the  Gusty in  the  w ay o f  the  engine- 
room , ho ling  her and causing her engine-room to  f i l l  
w ith  w ater. The m aster o f  the  Daphne heard shouts 
fo r  assistance fro m  th e  Gusty, and im m ed ia te ly  ran  
in  under the stern  o f  the  Daniel M ., w h ich  a t th a t 
tim e  was headed about h a lf-a th w a rt fro m  head 
down r ive r, and w e n t across the  bowB o f  the Gusty 
fo r  the sole purpose o f  t ry in g  to  save life— I  am 
satisfied about th a t. The m aster o f  the Daphne 
d id  th a t  s im p ly  because he though t, and ve ry  
p ro p e rly  though t, th a t  those on board the Gusty 
were in  danger o f  losing th e ir  lives and th a t  he 
m ust go to  help them . The force o f  the im pact 
had knocked one o f  the  crew o f  the Gusty in to  the 
w ater, b u t, fo rtu n a te ly , he was p icked up  in  tim e 
b y  an inspector o f  the  r iv e r  police in  a launch ; 
another o f  the  crew o f  the  Gusty was hanging on to  
a rope fro m  the  bows o f  the  Daniel M . ; the  tw o 
m en in  the  engine-room o f  the  Gusty had been called 
o u t fro m  the engine-room ju s t before the co llis io n ; 
and, as the  Daphne came alongside the  Gusty, M r. 
P u rt, the  passenger, jum ped  fo r  his life  in to  the 
Daphne.

N ow  eve ry th ing  happened ve ry  suddenly and 
v e ry  qu ick ly . I t  is d iff ic u lt to  say w ith  precision 
exa c tly  w h a t happened, b u t I  accept the evidence 
o f  the  m aster o f  the  Gusty th a t  he kep t his engin08 
going fu l l  speed ahead up  to  the  tim e  o f  the  collis ion 
w ith  the  Daniel M . because he th o ug h t th a t, i f  h®
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stopped and reversed, h is ta n k  barge w ou ld  ru n  up  
on to  his s tem , get o u t o f  pos ition  and m ake the 
co llis ion s t i l l  m ore serious th a n  i t  was. H e  was 
qu ite  r ig h t to  do th a t, and he was q u ite  r ig h t  also 
to  ca ll the  men ou t o f  the  engine-room. The resu lt 
was th a t  the  engines were runn ing  ahead a t the  tim e  
o f  the  collis ion. The co llis ion  b rough t the  Gusty 
up  because the  b low  was ju s t a f t  on the  Gusty, and 
th a t, I  th in k , explains the  fa c t th a t  the  m an  who 
fe ll overboard swam some l i t t le  distance u p -rive r 
fro m  the  Gusty before he was p icked up. Then the 
Daniel M . backed o u t o f  the  wound, and as soon as 
she had done th a t  the  m aster o f  the  Gusty to ld  the 
stoker on the  tu g  to  shu t o f f  the  steam fro m  the 
engines. T h a t was done, b u t the  Gusty, released 
fro m  the  Daniel M ., had some s lig h t headway. She 
was deep in  the w a te r and s ink ing  rap id ly . She had 
some s lig h t headway, and the  resu lt was th a t  she 
s truck  the  Daphne and d id  th e  damage w h ich  is 
the  sub ject o f  th is  c la im . I t  was a ve ry  near th in g  
w hether the  Gusty w ou ld  s ink  in  deep w a te r o r w ou ld  
be beached, b u t the  m aster, w ho acted extrem ely 
w e ll and ke p t h is head, succeeded in  ge tting  her 
on to  the  beach before she filled .

Those are the  essential facts  o f  the case, and I  am  
qu ite  satisfied th a t  the  co llis ion  between the  Daphne 
and the  Gusty was n o t due to  any negligence on the 
p a rt o f  the  Gusty o r o f  the  Daphne. The Daphne 
d id  her best to  save life  ; the  m aster o f  the  Gusty 
d id  h is best to  save h is tu g  and the  lives o f  those 
on board and, b y  an un fo rtu n a te  accident, the  
damage was done. T h is  fin d in g  excuses the  Gusty 
fro m  any l ia b il i ty  fo r  th is  damage, beoause i t  is 
adm itte d  here th a t  the  f ir s t  co llis ion  between the 
Daniel M . and th e  Gusty was solely caused b y  the 
negligence o f the  Daniel M . ; the  Gusty therefore, 
n o t being negligent in  respect o f  e ithe r co llis ion, 
cannot be he ld  liab le  fo r the  damage to  th e  Daphne.

As fa r  as the  Daniel M . is concerned, I  cannot see 
th a t  she was negligent in  backing  o u t o f  th e  w ound 
in  th e  Gusty. The Gusty was ta k in g  in  w a te r a ll the  
tim e  and, in  order th a t  th e  Gusty should get on to  
the  beach, she had to  be released fro m  the  Daniel M . 
I  oannot see th a t  the  Daniel M .  d id  a n y th ing  th a t  
was negligent a fte r the  f irs t  im pact, b u t she was 
negligent and d id  cause th e  f irs t  collis ion.

The in te resting  question thus  arises whether, 
under those circumstances and under th e  c ircum 
stances w h ich  led up  to  the  second collis ion, she is 
also liab le  fo r  th e  damage to  the  Daphne. The f irs t 
question is, d id  she owe any d u ty  to  th e  owners o f  
the  Daphne f  The Daphne was proceeding u p  the 
r iv e r  h ighw ay in  th e  o rd in a ry  w a y  and she had a 
perfect r ig h t  to  be there, and a lthough i t  is tru e  th a t, 
to  quote  th e  words o f  Greer, L .J ., in  Haynes v . 
Harwood ( (1935) 152 L . T . Rep. 121, a t  p . 122 ; 
(1935) 1 K .  B . 146, a t p . 152), “  Negligence in  the 
a ir  w i l l  n o t do ; negligence, in  order to  g ive a cause 
o f  action, m ust be the  neglect o f  some d u ty  owed 
to  the  person who makes the  cla im ,”  I  t h in k  th a t  
in  th is  case the  Daniel M .  owed a d u ty  to  the 
Daphne ju s t as m uch as she owed a d u ty  to  any 
o ther ship la w fu lly  nav iga ting  the  waters o f  the 
Thames in  her v ic in ity .

The n e x t question w h ich  I  have to  consider is 
w hether the Daphne, in  do ing w h a t she d id , was a 
vo lunteer, and to o k  upon herse lf the  r is k  o f  susta in
ing  damage w h ile  going to  th e  assistance o f  the 
Gusty, o r w hether she d id  w h a t she d id  do under a 
d u ty . N ow  i t  was qu ite  clear to  th e  m aster o f  the  
Daphne, even i f  he had n o t heard the  ha iling , th a t 
the Gusty and those on board  were in  a pos ition  o f  
ve ry  great danger, and I  th in k  th a t  sect. 6 o f  the
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M aritim e  Conventions A c t, 1911, applies to  the  t id a l 
waters o f  the  Thames a t Greenwich. T h a t section 
is as fo llow s : “ 6 .(1 ) The m aster o r person in  charge 
o f  a vessel shall, so fa r  as he can do so w ith o u t 
serious danger to  his ow n vessel, her crew and 
passengers ( i f  any), render assistance to  every 
person even i f  such person be a sub ject o f  a fore ign 
S tate a t w a r w ith  H is  M ajesty, who is found  a t sea 
in  danger o f  be ing lost, and, i f  he fa ils  to  do so, he 
sha ll be g u ilty  o f  a m isdemeanour. (2) Compliance 
b y  the  m aster o r person in  charge o f  a vessel w ith  
the  provis ions o f  th is  section shall no t a ffect his 
r ig h t  o r the  r ig h t o f  any o ther person to  salvage.”  
The second sub section seems to  ind ica te  th a t  a d u ty  
is th ro w n  on the  m aster o f  the  vessel to  render 
assistance to  every person a t sea in  danger o f  being 
los t, because i t  c learly  states th a t, w hatever he does 
on th a t  d u ty , he is s t i l l  to  be regarded as a vo lunteer 
so fair as salvage is concerned. I t  is a w ell-know n 
p rinc ip le  o f  la w  th a t  a sa lvor has to  be a vo lun tee r ; 
i f  he has a d u ty  to  do w h a t he does, he cannot c la im  
salvage. I t  is sa tis factory to  notice th a t  to -day  
th a t  section is lo y a lly  obeyed b y  H is  M a jesty ’s 
subjects a t tim es under ve ry  d iff ic u lt circumstances. 
The p rinc ip le  o f  the  section seems to  bear o u t the 
words o f  Cockbum , C.J., in  Scaramanga v . Stamp 
(5 C. P . D . 295, a t  p. 304) where he says : “  To a ll 
who have to  t ru s t themselves to  the  sea i t  is o f  the 
u tm ost im portance th a t  the prom ptings o f  h u m a n ity  
in  th is  respect should n o t be checked o r in te rfe red  
w ith  b y  p ru d e n tia l considerations as to  in ju rio us  
consequences.”  The p rinc ip le  o f  th e  la w  as fa r  as 
actions o f  th is  k in d  on land  fo r  the  purpose o f  saving 
life  is concerned is dea lt w ith  in  Haynes v . Harwood 
(sup.), and b o th  Greer, L .J ., and M augham, L .J . 
(as "he then  was), accept the  statements b y  Professor 
G oodhart in  the  Cambridge L a w  Journa l, set ou t 
in  the  report. Professor G oodhart says there : “  The 
Am erican ru le  is th a t  the  doctrine  o f  the assumption 
o f  r is k  does n o t app ly  where the  p la in tiff ' has, under 
an exigency caused b y  the  defendant’s w rong fu l 
m isconduct, consciously and de libe ra te ly  faeed a 
risk , even o f death, to  rescue another fro m  im m in e n t 
danger o f  personal in ju ry  o r death, w hether the 
person endangered is one to  whom  he owes a d u ty  o f 
p ro tection , as a mem ber o f  his fa m ily , o r is a mere 
stranger to  w hom  he owes no such special d u ty .”  
Greer, L .J ., goes on to  say : “  I n  m y  judgm en t 
th a t passage n o t o n ly  represents the  la w  o f  the 
U n ite d  States, b u t I  th in k  i t  also accurate ly repre 
sents the law  o f  th is  co u n try .”  I  should add th a t 
Professor G oodhart’s a rtic le  deals w ith  the  law  as 
derived fro m  the  Am erican cases, and Greer, L .J ., 
accepts th a t  as being the  la w  o f  th is  coun try .

N ow , was there w ha t is  called a nows actus inter - 
veniens in  th is  case ? I  have dea lt w ith  the  question 
as to  w hether the  m aster o f  the  Daphne was a 
vo lunteer, and I  ho ld  th a t  he was n o t ; he had a 
d u ty  to  pe rfo rm  and was m oved b y  a sense o f  d u ty , 
and, n o t exercising any choice in  the m a tte r, he 
w ent to  th e  assistance o f  these men. I n  a sense, 
ce rta in  th ings were done a fte r th e  f irs t  co llis ion. 
N o ta b ly , the  Daniel M . backed o u t fro m  the  wound, 
and th e  Daphne approached and go t in to  a pos ition  
on th e  sta rboard  bow  o f  the  Gusty. T h a t is qu ite  
true , b u t those were acts w h ich  fo llow ed in  the 
n a tu ra l sequence o f  events. T hey were a ll  actions 
w hioh fo llow ed n a tu ra lly  and p rop e rly  as a resu lt 
o f  the  f irs t  co llis ion and, in  m y  view , there was no 
nomts actus interveniens to  b reak th e  cha in  o f 
causation.

T h a t being so, I  th in k  th a t  the  p rinc ip le  la id  down 
in  Haynes v . Harwood (sup.) applies to  th is  case, and 
th a t  the  p la in tiffs  are e n title d  to  judgm en t against
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the  second defendants w ith  costs, and such oosts 
w il l  include the  costs o f  the  f irs t  defendants.

Solicitors : fo r  th e  p la in tiffs , R. S. Jackson and 
Bowles ; fo r  the f irs t  defendants, Ingledew, Sons and 
Brown ; fo r  the  second defendants, J . A . and H . E. 
Farnfield.

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .
M a y  1st, 1940.

(Before Atkinson, J.)

Vrondissis v. Stevens, (a)
Insurance— M arine— Policy on freight— Excep

tion fo r loss of freight arising from  loss of ship—  
Distinction between constructive total loss 
caused by impossibility of repair and con
structive total loss cawed by cost of repair 
exceeding repaired value.

A  policy of insurance on freight contained an  
exceptions clawe providing that loss of freight 
should not be recoverable i f  arising from  a 
constructive total loss of the ship. While the 
policy was on foot the ship struck a  rock and 
was so badly damaged that the voyage had to 
be abandoned. I t  was admitted, fo r the 
purpose of arguing a point of law, that the ship 
had become a constructive total loss. The ship
owner sued on the policy.

Held that, i f  the ship had become a constructive 
total loss owing to repair being impossible, the 
loss of freight arose from  the loss of the ship, 
arid the exceptions clause applied. But i f  
the ship had become a constructive total loss 
becawe the cost of repair exceeded the repaired 
value, the completion of the voyage had not 
become impossible, and the loss of freight did 
not arise from  the loss of the ship, and the 
exceptions clawe did not apply.

Point or law set dow n fo r  argum ent under O rder 
X X V ,  r . 2. The p la in t if f ,  a shipowner, had insured 
against loss o f  fre ig h t b y  a L lo y d ’s p o lic y  under
w r it te n  b y  the  defendant and others. The p o licy  
contained an exceptions clause as fo llow s : “ In  
the  event o f  to ta l loss a n d /o r  construc tive  a n d /o r  
arranged a n d /o r  comprom ised to ta l loss o f  vessel, 
to ta l loss a n d /o r  construc tive  to ta l loss o f  fre ig h t 
a ris ing  the re from  is n o t recoverable hereunder.”

W h ile  th e  p o lic y  was in  force the  ship s truck  a 
rock  and was beached in  a damaged cond ition . She 
was tow ed to  a  ne ighbouring p o rt and again 
beached and  the  cargo was discharged. I t  was 
found  im possible to  repa ir her so th a t  she could 
complete her voyage ca rry in g  cargo, and the 
voyage was therefore abandoned. I t  was a dm itted , 
fo r  the  purpose o f  a rgu ing  the  p o in t o f  law , th a t  the 
ship had  become a construc tive  to ta l loss.

The  p la in t if f  sued on the  po licy , contending th a t  
the  fre ig h t had become a constructive  to ta l loss b y  
perils  insured against. The defendant contended 
th a t  the  loss o f  fre ig h t arose fro m  th e  loss o f  the 
ship, and there fore  th a t  i t  fe ll w ith in  the  exceptions 
clause.

(a) Reported by V. R. Aronson, Esq., Bamster-at-Law.

[K .B . D iv .

C yril M ille r  and Stephen M urray  fo r the  p la in tif f .
S ir Robert Aske, K .C . and A . J . Hodgson fo r  the 

defendant.
Atkinson, J.— T his  is an ac tion  b rough t on a 

p o licy  o f m arine  insurance, u n d e rw ritte n  b y  the 
defendant and others, b y  the  owner o f a ship, the 
Antonios Vrondissis, fo r loss o f  fre ig h t. The fre igh t, 
va lued  a t 30001., was covered fo r 12 m onths from  
15th October, 1935, to  15th October, 1936. Par. 2 
o f  the  po in ts  o f c la im  alleges th a t  : “  On o r about 
3rd  August, 1936, w h ile  the  said steamship was on 
a voyage fro m  K e m  to  H u ll w ith  a cargo o f wood, 
the  fre ig h t thereon became a to ta l or, a lte rn a tive ly , 
a constructive  to ta l, loss b y  perils  o f  the  sea, or 
o ther perils, losses, o r m isfortunes w ith in  the 
m eaning o f  the  said po licy . P a rticu la rs  : S h o rtly  
a fte r sa iling  fro m  K e m  w ith  the  said cargo on board 
the said steamship on 3rd  August, 1936, s truck  a 
ree f o r rock in  the  v ic in ity  o f the K e m  Reef, and 
was so severely damaged the reby th a t  she had to  
be beachod. A fte r  extensive salvage operations and 
the  discharge o f  p a rt o f  the  said cargo, the said 
steamship, on o r about 13th August, was tow ed to 
Archangel, where, on o r about 15th August, she 
was again beached in  the  r iv e r  and there  remained, 
f il l in g  w ith  w a te r a t every tide . The rem ainder o f 
the  said cargo was discharged a t  Archangel, b u t no 
d ry  dock was ava ilab le  a t A rchangel, and the said 
damage was so severe th a t  i t  was im possible to  
repa ir th e  said vessel so as to  enable her to  complete 
the  said voyage w ith  the  said cargo on board, and 
the  said voyage was abandoned. A lte rn a tiv e ly , 
the  said damage was such th a t  a p ruden t uninsured 
owner w ou ld  n o t have proceeded w ith  the said 
voyage a n d /o r  was such th a t  to  repa ir th e  said 
damage so as to  enable the  said steamship to  com 
plete th e  said voyage w ith  the  said cargo on board 
w ou ld  have cost m ore th a n  her va lue  when so 
repaired and /o r  m ore th a n  the  benefit to  be derived 
the re from .”

The po in ts  o f  cla im , therefore, con ta in  an allega
tio n  o f  a loss o f  fre ig h t based on the  im p oss ib ility  
o f  repa ir so as to  complete the voyage w ith  the cargo, 
and an a lte rn a tive  a llega tion  o f a constructive  to ta l 
loss o f  fre ig h t based on the  comm ercial im poss ib ility  
o f  repa ir su ffic ien t to  complete the voyage w ith  the 
cargo.

The defence, b y  par. 2, pu ts a ll the  allegations 
in  issue, and in  par. 3 raises a p o in t o f  law  about 
the term s o f  the  po licy . T h a t paragraph reads : 
“  A lte rn a tiv e ly , b y  reason o f  the  facts and m atters 
in  the  said p a rticu la rs  ” — th a t is, in  the particu la rs  
o f  th e  po in ts  o f c la im — “  the Antonios Vrondissis 
was and became a constructive  loss, and notice  o f 
abandonm ent was g iven  to  her h u ll underw rite rs 
b y  the  p la in t if f  on o r about 6 th  August, 1936. 
A n d  any to ta l o r constructive  to ta l loss o f fre ig h t 
(w h ich is n o t a dm itted ) was and is n o t recoverable 
under the  express term s o f  the p o licy  and /o r  o f  the 
con tra c t o f  insurance on fre ig h t. P a r tic u la rs : 
(a) The said p o lic y  expressly p rov ided  : ‘ I n  the 
event o f  to ta l loss a n d /o r  construc tive  a n d /o r 
arranged a n d /o r  compromised to ta l loss o f  vessel, 
to ta l loss a n d /o r  constructive  to ta l loss o f  fre ig h t 
aris ing the re from  is n o t recoverable,’ and any to ta l, 
or, a lte rn a tive ly , any constructive , to ta l loss o f 
fre ig h t arose fro m  the  loss o f  the  vessel as aforesaid.

O n 12th A p r i l  las t an order was made as fo llow s : 
“  T h a t the  term s o f  the  p o licy  and s lip  being 
a d m itte d  and the  defendant (fo r the  purpose o f 
a rgum ent on ly) a d m ittin g  the  allegations made in  
par. 2 o f  the  po in ts  o f  cla im , there  be tr ie d  as a 
p re lim in a ry  issue the  p o in t o f  law  raised in  the 
pleadings o f  w hether o r n o t on a p roper construction
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o f  the  tru e  con tra c t o f insurance the  p la in t if f  is 
e n tit le d  to  recover fro m  the  defendant.”  The 
in te n tio n  beyond d oub t had been to  get a decision 
on the  p o in t o f  law  raised in  par. 3 o f  the  defence, 
b u t i t  soon became clear th a t  the  ship d id  no t, as a 
m a tte r o f law , become a construc tive  to ta l loss 
m ere ly  b y  reason o f  the  facts and m atte rs  alleged 
in  the  s ta tem ent o f  c la im . Therefore counsel agreed 
on an a d d itio n  to  the  order, and th is  comes in  a fte r 
the  words “  P o in ts o f C la im  ”  : “  and the  p la in t if f  
hav ing  a d m itte d  th a t  the Antonios Vrondissis was 
in  fa c t a constructive  to ta l loss and  th a t  notice  o f 
abandonm ent was g iven to  the  underw rite rs  on 
h u ll on 6 th  August, 1936, and s ta tin g  th a t  no 
im p oss ib ility  aris ing th ro u g h  loss o f  t im e  as alleged 
under par. 2 as aforesaid,”  and i t  then  goes on, 
“  there  be tr ie d  as a p re lim in a ry  issue.”  B u t there 
has been no agreement w h y  o r how  the  ship became 
a constructive  to ta l loss. I  am  le ft in  doub t w hether 
the  ship was a construc tive  to ta l loss because i t  
was reasonably abandoned on account o f  its  ac tua l 
to ta l loss appearing to  be unavoidable, o r because 
th e  cost o f  repa iring  the damage w ou ld  have ex
ceeded the  va lue o f  the  ship when repaired. I t  m ay 
be th a t  the  sh ip  was im possible o f  repa ir, e ither 
perm anently  o r fo r  the  com ple tion  o f  th a t  voyage 
w ith  her cargo o f  tim be r, th e  m ost bu o yan t o f 
cargoes, and in  th a t  event the  question o f  the  cost 
o f rep a ir w o u ld  n o t arise. O n the  e ther hand, i t  
m ay be th a t  the  ship was repairable, b u t  th a t  the 
cost was p ro h ib itiv e  b o th  fo r  the purposes o f 
sect. 60 o f  th e  M arine Insurance A c t, and as alleged 
in  par. 2 o f the  sta tem ent o f  cla im .

I  do n o t th in k  th a t  th is  procedure is v e ry  app ro 
p ria te  where so m uch is le f t  in  doub t and when 
the  co u rt m ust express a v ie w  on a hypo th e tica l set 
o f  facts, a v ie w  w h ich  does n o t determ ine the 
action  b u t leaves i t  s t i l l  to  be tr ie d .

The a rgum ent has m a in ly  tu rn e d  on the  effect 
o f  tw o  recent cases in  the  C ourt o f  A ppeal dealing 
w ith  com m ercia l loss o f  fre ig h t, and I  have a 
suspicion th a t  b o th  sides know  o r suspect th a t  i t  
w il l tu rn  o u t th a t  the  ship was repairable b u t a t a 
p ro h ib itiv e  expense. The question o f  la w  is as 
to  the  m eaning and effect o f  the  exception in  the 
fre ig h t p o lic y  w h ich  I  have read in  p a rt fro m  
par. 3 o f the  defence. The po licy , w h ich  is a 
p rin te d  fo rm  dow n to  a p o in t, covers fre ig h t va lued 
a t 30001., and then  comes th is  ty p e w ritte n  clause : 
“  Sub ject to  the  In s t itu te  T im e  Clauses (fre igh t) as 
a ttached he re to .”  I t  w i l l  be rem em bered th a t 
clause 5 o f  those T im e Clauses states : “ I n  the 
event o f  the  to ta l loss, w he ther absolute o r con
s truc tive , o f  the  steamer the am ount u n d e rw ritte n  
b y  th is  p o licy  sha ll be p a id  in  fu ll,  w he ther the 
steamer be fu l ly  o r o n ly  p a r t ly  loaded o r in  ba llast, 
chartered o r uncharte red ,”  and clause 6 p ro v id e s : 
“  I n  ascerta in ing w he ther the  vessel is a con
s truc tive  to ta l loss the  insured va lue in  the  policies 
on ship shall be taken  as the  repa ired value, and 
no th ing  in  respect o f the damage o r break-up value 
o f  the  vessel o r w reck sha ll be taken  in to  account.”  
Then, going back to  the ty p e w ritte n  clause in  the 
po licy, having , as I  say, incorpora ted  the In s t itu te  
T im e Clauses, i t  states : “ I n  the  event o f  to ta l 
loss a n d /o r  constructive  a n d /o r  arranged a n d /o r  
comprom ised to ta l loss o f vessel, to ta l loss a n d /o r  
construc tive  to ta l loss o f fre ig h t aris ing there from  
is n o t recoverable hereunder.”

The question in  the  case is : Does the  alleged 
losS o f  fre ig h t “  arise from  ”  the  constructive  to ta l 
loss o f the  ship ? I t  is contended fo r  th e  defendant 
th a t the  p la in  in te n tio n  o f  the  parties was to  
exclude l ia b il i ty  under the  p o lic y  where there  has 
been a to ta l o r a construc tive  to ta l loss o f  ship.

V o l . XIX., N.S.

The underw rite rs, i f  th a t was th e ir  in te n tio n  had 
as a m odel a v e ry  sim ple clause in  the In s t itu te  
T im e Clauses fo r  policies on hu lls  w h ich  was 
incorporated in  the  h u ll p o licy  in  th is  case, because 
clause 18 reads : “ I n  the  event o f  to ta l o r con
s truc tive  to ta l loss, no c la im  to  be made against the 
underw rite rs  fo r  fre ig h t, w hether notice o f  abandon
m en t has been g iven  o r n o t.”  I f  th e y  had  copied 
th a t  clause, a clause w ith  w h ich  th e y  m us t have 
been fa m ilia r, no question w ou ld  have arisen, b u t 
th e y  have chosen to  incorporate  the  words “  aris ing 
the re from ,”  and i t  is therefore necessary to  de ter
m ine w h a t the  effect o f  th a t  add itio n  is. I n  m y  
view , i f  a sh ip becomes a to ta l loss, and the  owner 
cannot pe rfo rm  his con trac t o f  carriage, h is loss o f 
fre ig h t is consequential on the  loss o f  the  ship and 
arises there from . I f  a ship is p rope rly  abandoned 
as a constructive  to ta l loss on account o f  the  actual 
loss appearing to  be unavoidable, repa ir being 
phys ica lly  im possible, again, in  m y  view , any loss 
o f  fre ig h t is consequential on such constructive  
to ta l loss o f  the ship and m ay be fa ir ly  be said to  
arise there from . Such a loss o f ship is n o t necessarily 
fo llow ed b y  loss o f  fre ig h t. The disaster m ay 
happen so close to  the  p o rt o f  discharge th a t  the 
cargo m ay  be saved, b u t i f  there is a loss o f  fre ig h t 
in  such circumstances I  th in k  th a t  i t  does arise 
fro m  the  constructive  to ta l loss o f  the ship. So, too, 
i f  th e  owner loses possession o f  the  ship, as b y  
capture  b y  an enemy, and i t  is u n lik e ly  th a t  he can 
recover i t .  Loss o f  fre ig h t is consequential on and 
arises from  such loss as, fo r example, in  Eoura and 
Forgas v .  Townend and Others (14 Asp. M ar. L aw  
Cas. 397 ; 120 L . T . R ep. 116 ; (1919) 1 K . B . 189). 
B u t w h a t is th e  pos ition  i f  a ship becomes a con
s truc tive  to ta l loss because, a lthough repa ir is 
p h ys ica lly  possible, the  cost w ou ld  exceed the 
va lue when so repaired and the  ship is therefore 
abandoned to  her underw rite rs  and the  fre ig h t is 
n o t in  fa c t earned ? Can i t  be said th a t  th e  loss o f 
fre ig h t is consequential on o r arises fro m  th a t 
construc tive  to ta l loss ?

I n  the  tw o  recent cases referred to , Carras v . 
London and Scottish Assurance Corporation Lim ited  
(18 Asp. M ar. L aw  Cas. 581 ; 154 L . T . Rep. 69 ; 
(1936) 1 K .  B . 291), and Kulukundis  v . Norwich 
Union F ire  Insurance Society (19 Asp. M ar. Law  
Cas. 3 7 ; 155 L .  T . Rep. 114 ; (1937) 1 K .  B . 1), 
th e  C ourt o f  A ppea l has made i t  qu ite  clear th a t 
th e  question o f  comm ercial loss o f  fre ig h t depends 
on w hether the ch a rte r-p a rty  under w h ich  i t  was 
to  be earned was destroyed b y  perils  o f the  sea. I t  
is, in  t ru th ,  a question aris ing as between the  sh ip 
owner and fre ig h te r and is an e n tire ly  d iffe ren t 
question fro m  th e  question o f  the  com m ercia l loss 
o f  the ship as between the  shipowner and h u ll 
underw rite r. I n  the  la tte r  case com m ercial loss is 
established i f  i t  is p roved th a t the  cost o f  the  com
ple te  repa ir o f  the  ship, m ak ing  no allowance fo r 
any general average co n trib u tio n , is greater than  
th e  repaired value. V e ry  o ften  the insured value 
is taken  as the  repaired value. Clause 17 o f  the 
In s t itu te  T im e  Clauses so provides, and is 
incorporated in  th e  p la in t if f ’s p o licy  on the  h u ll in  
th is  case. B y  agreement any sum can be fixe d  in  
advance as the  repaired value. The tes t m ay thus 
be ve ry  a rtif ic ia l. As between shipowner and under
w r ite r  o f  fre ig h t the  question depends on w hether 
the  shipowner is excused as between h im se lf and 
the  fre igh te r fro m  the performance o f  h is con trac t 
o f  carriage. H is  ob liga tion  p r im a r ily  is to  perfo rm  
th a t  con trac t and ca rry  the  cargo to  its  destination. 
I t  is o n ly  i f  he can establish a comm ercial loss w hich 
w il l  excuse h im  fro m  the  performance o f  the 
ob liga tion  as between h im  and the  fre ig h te r then  he

w w



370 ASPINALL’S MARITIME LAW CASES.
K .B .  D iv . ]  T h e  Vabmdo. [C t . of A p p .

can c la im  on his fre ig h t po licy . The ru le  as to  
when a com m ercial loss is established as between 
owner and fre igh te r is n o t the same ru le , no r is i t  
a branch o f  the  same ru le , as th a t  w h ich  applies 
between owner and h u ll u n d e rw r ite r : see per 
Greene, L .J . in  the  Kulukundis  case (19 Asp. M ar. 
L aw  Cas. a t p . 40 ; 155 L . T . Rep., a t p . 117). Loss 
o f  fre ig h t is established on p ro o f th a t  the  costs o f  
tem po ra ry  repairs to  the  vessel suffic ient to  enable 
her to  ca rry  her cargo to  its  destination , less the 
estim ated general average c o n trib u tio n  to  be made 
b y  the  cargo, w ou ld  have exceeded the  repa ired 
va lue o f  the  ship.

Three m atte rs  o f  difference a t least emerge 
between the  tests o f  com m ercia l loss fo r  th e  purpose 
o f establish ing loss o f fre ig h t. I n  the one case i t  is 
the cost o f  perm anent repa ir w ith o u t a llow ing  fo r 
general average co n trib u tio n  compared w ith , a 
repaired va lue w h ich  m ay be a r t i f ic ia l ; in  the  o ther 
i t  is the cost o f tem pora ry  repairs a llow ing  fo r general 
average co n trib u tio n  as compared w ith  the actual 
repaired value. I n  Carras v . London and Scottish 
Assurance Corporation (sup.) the  va lue o f the ship 
repaired was 13,0001. ; the  agreed repaired value
30.0001. The cost o f  perm anent repa ir exceeded
13.0001. b u t was less th a n  30,0001. There was 
therefore no constructive  to ta l loss o f  ship. B u t 
the cost o f  tem po ra ry  repairs exceeded the va lue 
o f  the ship so repaired, and i t  was he ld  th a t com 
m erc ia l loss o f fre ig h t was established. C learly th is  
loss d id  n o t arise fro m  any constructive  to ta l loss 
o f the ship, because there was none, b u t i f  the  agreed 
repaired va lue had been its  tru e  value o f  13,0001. 
then  a constructive  to ta l loss o f  the  ship w ou ld  have 
been established. B u t cou ld  th a t change o f  figure 
effect a change o f  causation o f the loss o f  fre ig h t ? 
In  m y  op in ion, i t  could no t. C ontrasting  the tw o  
contracts, Greene, L .J . in  the Kulukundis  case said 
(19 Asp. M ar. La w  Cas. a t p . 40 ; 155 L . T . Rep., 
a t p . 117) : “  The con trac t here is a to ta lly  d iffe ren t 
con trac t, and there seems to  be no g round in  logic 
fo r  assuming th a t  the  facts, w h ich  w i l l  cons titu te  a 
com m ercial loss fo r the  purposes o f  the  one con trac t, 
are necessarily the same as those w h ich  w i l l  constitu te  
a com m ercial loss fo r the  purposes o f  the  other. I f  
there are analogies between the  tw o  cases, they  are 
analogies and no th ing  m ore.”

I n  m y  judgm en t, i f  i t  be the  fa c t th a t  the  fre ig h t 
was lo s t in  the  present case because, a lthough the 
ship cou ld  have been repaired and enabled to  
com plete the  voyage, ye t i t  w ou ld  have cost more 
to  effect such te m po ra ry  repairs, a llow ing  fo r 
general average co n trib u tio n , th a n  the  repaired 
value o f  the ship, such loss d id  n o t arise fro m  the 
fa c t ( i f  i t  be the  fact) th a t the cost o f  perm anent 
repairs, a llow ing  no th ing  fo r general average 
co n trib u tio n , w ou ld  have exceeded the  sum o f
11.0001. On the o ther hand, i f  i t  was n o t a m a tte r 
o f expense, i f  the  ship cou ld  no t have been rendered 
f i t  to  complete the voyage w ith  her cargo o f  tim be r, 
I  th in k  th a t  i t  m ay  fa ir ly  be said th a t  the  loss o f 
fre ig h t d id , w ith in  the m eaning o f th is  clause, arise 
fro m  the  fa c t ( i f  i t  be the fac t) th a t there was a 
constructive  to ta l loss o f  the ship in  the  sense th a t 
to ta l loss appeared to  be unavoidable and there 
was a physica l im p oss ib ility  o f  repair.

I  th in k  th a t  th a t answers the question w h ich  is 
le ft to  me, and w ha t the resu lt o f  the  case w il l  be 
depends on w h a t is proved.

Solic ito rs : fo r the  p la in t if f ,  Jnce Roscoe, Wilson 
and Glover ; fo r the defendant, W illiam  A . Crump 
and Son.

C O U R T  O F APPEAL.

M a y  2 and  3, 1940.

(B e fo re  Sib Wilfbid Greene, M.R., Scott and 
MacKinnon, L .J J . )

The Varmdo (a)

C o llis ion— N av iga tion  in  Copenhagen Sound—  
Crossing ru le— N a rro w  channel— Regulations 
fo r  Preventing C o llis ions a t Sea, 1910, art. 25.

A ction  o f damage by co llis ion . The steamships o f 
the p la in t if fs  and the defendants came in to  
collis ion near the Lappegrund L ig h t Vessel in  
the Copenhagen Sound. On f ir s t  s ighting each 
other's lights the p la in t if fs  had the starboard 
lig h t o f the defendants' vessel on the ir po rt' bow, 
and the defendants had the p o rt ligh t o f the 
p la in t if fs ’ vessel on the ir starboard bow. Under 
the Regulations fo r  P reventing C o llis ions at 
Sea, 1910, art. 25, the crossing ru le , i t  was the 
du ty  o f the defendants' vessel to keep out o f the 
way. The defendants, however, contended that 
the co llis ion occurred in  a p a r t o f the Sound 
constituting a  “  narrow  channel "  w ith in  a rt. 25, 
and that therefore i t  was the du ty o f each vessel 
to keep to her own starboard side o f the channel.

Held! by Langton, J .  tha t the waterway in  question 
ought not to be declared a narrow  channel fo r  the 
purposes o f the Regulations, that the crossing 
ru le  applied , and that the defendants' vessel 
was alone to blame.

A p pe a l  fro m  a decision o f Lang ton , J . (ante p. 346 ; 
(1940) P. 15).

K . S. Carpmael, K .C . and E . W. Brightman  (for 
H . L . Holman  on w ar service) fo r  the  appellants.

Gordon W illmer, K .C . and G. N . W. Boyes (fo r 
J . V. Naisby on  w ar service) fo r  the  respondents.

O n appeal the  defendants d id  n o t contest the 
decision o f  Lang ton , J . th a t  the  w a te rw ay was no t 
to  be trea te d  as a na rrow  channel. T he y  therefore 
a d m itte d  th a t  th e y  were to  blam e under the  
crossing ru le , b u t  urged th a t  the  Jeanne M . was also 
a t fa u lt  in  fa ilin g  to  keep her course.

Appeal dismissed, the court holding on the 
facts that the Jeanne M . was not to blame.

S olic ito rs fo r  the  appellants, Bentleys, Stokes and 
Lowless, fo r  Bramwell, Clayton and Clayton, N e w 
castle-upon-Tyne.

S o lic ito rs fo r  respondents, Sincla ir, Roche and 
Temperley, fo r  Vaughan and Roche, C a rd iff.

(a) Reported b y  F . A . P. R ow s, ESQ., Barrister-at-LaW .
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P R O B A T E , D IV O R C E  A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  B U S IN E S S .

A p r i l  29, 30, and M a y  7, 1940.

(Before Sir Boyd Merriman, P.)

The Gabbiano (a)

P rize  Court— Contraband cargo— Enem y destina
tion— D ivers ion by sellers to B r it is h  p o rt—  
P re-w ar contract— Paym ent by buyers before 
shipm ent— B il ls  o f lad ing  to sellers' order— • 
Sale o f Goods A ct, 1893 (56 &  57 Viet, 
c. 71), s. 19, sub-s. (2)— Costs— P rize  Court 
Buies, 1939, Order X V I I I ,  r .  1.

T h is  was an action in  which the Crown sought 
condemnation as contraband o f the cargo o f 
m anganiferous ore shipped at an E gyp tian  
p o rt on an I ta l ia n  ship fo r  S tettin, Germany, 
under a contract between the claim ants, a 
B rit is h  f irm , as sellers and a Czechoslovakian 
f i r m  as buyers. The contract was made in  
December, 1938, and in  i t  the buyers agreed 
to p a y  85 pe r cent, o f the amount o f the p ro 
v is iona l invoice against sh ipp ing  documents 
and to p a y  fre ig h t at chartered rates on the 
sh ip 's  a rr iv a l and to p a y  the balance o f the 
purchase p rice  against the f in a l invoice. 
Clause 8 (a) o f th is  contract provided : “ I f ,  
after loading, any steamer stemmed under th is  
contract is  lost, or is , fo r  any reason, unable 
to deliver the cargo or any p a r t thereof, the 
quan tity  o f ore so undelivered by such steamer 
sha ll be w ritten  o ff the contract quan tity  unless 
otherwise m u tu a lly  agreed between buyers and 
sellers.'' The buyers in  A p r i l ,  1939, exercised 
the ir option to receive the goods at S tettin . 
A s  by then Czechoslovakia had been annexed 
by the German Reich, the buyers had to ap p ly  
fo r  perm ission to make paym ent in  sterling  
in  accordance w ith  the contract. I n  June, 
1939, a p rov is iona l invoice was sent at the 
buyers' request fo r  the f u l l  price, w ithou t any  
deduction in  respect o f fre ig h t, and i t  contained 
these words : “  c .i.f. S tettin  . . . payments 
to be made in  net cash in  B r it is h  sterling  
by cheque in  London.”  I n  J u ly ,  1939, p a y 
ment was made in  sterling o f the f u l l  amount. 
B y  a charterparty dated 14th J u ly ,  1939, the 
G a b b ian o  was chartered fo r  the carriage o f 
the goods fro m  A b u  Zenim a to S tettin, and she 
sailed on the 27th August. The b ills  o f lad ing  
were made out f o r  delivery to order or assigns, 
fre ig h t and other conditions as pe r charter- 
p a rty , and contained in  type the words “  S tettin  
fo r  f in a l delivery to ”  the buyers. The G a b b ian o  
was a t M essina on the outbreak o f the war, 
and the claim ants, who s t i l l  retained the b ills  
o f lad ing, arranged that she should proceed 
to the U n ited K ingdom  on paym ent o f add i-

(o) Reported by F. A. P. Rowe, Esq., Barrister-at-Law.
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tion a l fre igh t. A t  G ibra lta r the ship and cargo 
were seized as p rize  and sent to C ard iff.

The cla im ants contended that the property in  the 
goods at the tim e o f seizure remained in  them 
and that the goods were not liable to condemna
tion . The Attorney-General agreed that, in  
view o f the diversion by the cla im ants o f the 
cargo to an E ng lish  po rt, the case should be 
decided upon the basis that the goods should 
be released to the cla im ants i f  the property  
was held to be in  them at the date o f the seizure.

H e ld, that clause 8 (a) o f the contract provided  
a va lid  business reason fo r  tak ing the b ills  o f 
lad ing  to the sellers' order, that the cla im ants 
intended to reserve the r ig h t o f disposal and  
that the property  remained in  them, and that 
they had therefore established the ir r ig h t to 
the release o f the proceeds. A lthough the 
P rize  Court Rules, 1939, Order X V I I I ,  r .  1, 
appears to leave the question o f costs to the 
discretion o f the judge, th is  discretion must 
be exercised ju d ic ia lly ,  and the direction o f 
the P r iv y  Council in  T h e  B a ro n  S tje rn b la d  
(14 A sp. M a r. L a w  Cos. 1 7 8 ;  (1918) A . C. 
173 ;  117 L .  T . Rep. 743) that “  i f  there were 
suspicious circumstances ju s tify in g  the seizure, 
the c la im ant is  not entitled to either costs or 
damages,”  is  a ru le  o f law  which must guide the 
exercise o f the discretion.

A c t io n  fo r  co n d e m n a tio n  o f  cargo.

The Crown sought condem nation as prize  o f  a 
cargo o f  9000 tons o f  m anganiferous ore, o r the  
proceeds thereof, shipped a t A b u  Zenima, E g yp t, 
on th e  I ta lia n  steamship Gabbiano fo r S te ttin , 
Germ any. The cla im ants, th e  S inai M in ing  
Company, a B r it is h  company, contended th a t  a t 
th e  date o f th e  seizure th e  p ro p e rty  rem ained in  
them  and th a t  therefore the  cargo was n o t liab le  
to  condem nation.

The Attorney-General (S ir Donald Somervell, K.C.) 
and C. T. M ille r, fo r  th e  Procurator-G eneral.

B. J . M . McKenna, fo r the  cla im ants.

Cur. adv. vult.
S ir  Boyd Merriman, P.— In  th is  case th e  Crown 

asks fo r  condem nation o f a cargo o f 9000 tons o f 
m anganiferous ore, o r th e  proceeds thereof, shipped 
fro m  A b u  Zenim a, a p o rt in  th e  S inai Peninsula, 
on an I ta lia n  ship, s.s.Gabbiano, fo r  S te ttin , under 
a con trac t made between the  cla im ants, as sellers, 
and th e  V itko v ice  Mines, Steel and Ironw orks  
Corporation, a Czechoslovakian company, as 
buyers. The cla im ants, th e  S inai M in in g  Company, 
an E nglish  company, contend on th e  o ther hand, 
th a t a t the  m a te ria l date, namely, th e  date o f the  
seizure b y  th e  Crown, th e  p ro p e rty  in  th e  goods 
remained in  them , and th a t as the  sh ipm ent to o k  
place in  the  o rd in a ry  course o f  business, under a 
p re-w ar con trac t, ne ithe r th e  con trac t no r th e  sh ip 
m ent being made in  a n tic ip a tion  o f  war, th e  goods 
are n o t subject to  condem nation, n o tw ith s ta n d in g  
th e ir  enemy d e s tin a tio n : see, fo r  example, The 
M iram ich i (112 L . T . Rep. 349 ; (1915) P . 71), 
approved in  The Parchim  (14 Asp. M ar. La w  Cas 
196 ; 117 L . T . Rep. 738 ; (1918) A . C. 157). I t  was 
po in ted  o u t b y  the A tto rney-G enera l, on beha lf o f  
the  Crown, th a t  th a t  con ten tion  cou ld  n o t be 
accepted w ith o u t qua lifica tion  where the goods 
seized were, as in  th is  case, absolute contraband 
under the  O rder in  C o u n c il; b u t having  regard to  a ll

The Gabbiano.
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the  circumstances o f  th is  case and, in  p a rticu la r, 
to  the  fa c t th a t  the  c la im ants themselves arranged 
fo r  the  d iversion o f  th is  cargo to  an E ng lish  p o rt, 
he was con ten t th a t  the case should be decided upon 
th e  basis th a t  the goods should be released to  the 
c la im ants i f  the  p ro p e rty  was held to  be in  them  a t 
the date o f  the seizure.

The facts are as fo llows. The con trac t fo r  th e  
sale b f th is  ore was made th rough  th e  sellers’ agents, 
a D u tch  f irm  a t R o tte rdam , on 23rd December, 
1938; th e  q u a n tity  was to  be one steamer cargo 
o f 6000/8500 tons in  sellers’ op tion, and sh ipm ent 
was to  be between J u ly  and December, 1939, also 
in  sellers’ op tion. As th e  subsequent h is to ry  shows 
th a t  th e  buyers were prepared to  receive th e  
q u a n tity  a c tu a lly  shipped, no th ing  tu rn s  on the  
faq t th a t  th is  exceeded th e  con trac t q u a n tity . The 
q u a lity  was described as S inai m anganiferous ore, 
guaranteed to  con ta in  a m in im u m  o f 25 per cent, 
m eta llic  manganese in  a d ry  state, and th e  price 
was to  be lOJd. pe r u n it  o f  manganese and id .  per 
u n it  o f  iro n  in  th e  ore, d ried  a t 100 degrees centigrade 
per to n  o f 1000 k ilos, c .i.f. G dyn ia , D anz ig  o r S te ttin , 
one p o rt in  buyers’ op tion . M oistu re  was to  be 
deducted fro m  th e  w e ight. Clause 6 o f  th e  con trac t 
p rov ided  fo r  w e ighing and sam pling d u rin g  th e  
discharge o f  th e  steamer c o n jo in tly  b y  representa
tives o f  th e  buyers and sellers, fo r  th e  m ethod  o f 
a rb itra tio n  in  th e  event o f  differences, and fo r  th e  
ascertainm ent o f  th e  q u a n tity  o f  m oistu re  a t the  
same tim e . I t  fo llow s th a t  there  cou ld  be no fina l 
ascertainm ent o f  th e  price  u n t i l  th e  prescribed 
tests had been made. The  buyers agreed to  pay 
85 per cent, o f  th e  am ount o f  th e  p rov is iona l 
invoice, to  be based on certa in  percentages o f 
con ten t to  w h ich  I  need n o t re fe r in  de ta il, in  
B r it is h  s te rling  in  London  against sh ipp ing  docu
ments, and to  pay fre ig h t a t chartered rates in  ne t 
cash in  B r it is h  s te rling  to  th e  steamer’s agents a t 
th e  p o rt o f  discharge im m ed ia te ly  on th e  a rr iv a l 
o f  th e  steamer, and to  pay th e  balance o f  th e  
purchase price  in  B r it is h  s te rling  against presenta
t io n  o f  th e  fin a l invo ice to  be rendered on ascerta in
m en t o f  th e  w e igh t and analysis.

Am ong th e  general cond itions was th e  fo llow ing  
clause, on w h ich  great stress was la id  b y  th e  
c la im ants : “ 8. (a) I f ,  a fte r loading, any steamer 
stemm ed under th is  con trac t is lost, o r is, fo r  any 
reason, unable to  de live r th e  cargo o r any p a rt 
thereof, th e  q u a n tity  o f  ore so undelivered b y  such 
steamer sha ll be w r itte n  o ff  th e  con trac t q u a n tity  
unless otherw ise m u tu a lly  agreed between buyers 
and sellers.”

B y  le tte r  o f  11th A p r il,  1939, th e  buyers exercised 
th e ir  o p tio n  to  receive th e  goods a t S te ttin , and 
in  th e  same m o n th  m od ifica tions o f  th e  con trac t 
w hereby th e  w e igh t to  be invo iced  was to  be th e  
o ffic ia l ra ilw a y  wagon w e igh t, ascertained a t th e  
p o rt o f  discharge, and th e  sellers were to  arrange 
th e  insurance o f  w ar risks fo r  th e ir  ow n account, 
were agreed to . B y  th a t  date Czechoslovakia had 
been incorpora ted  in  th e  German Reich. One 
effect o f  th is  was th a t  th e  buyers had to  a p p ly  
fo r  perm isssion to  m ake paym en t in  s te rling  in  
accordance w ith  th e  con trac t. A cco rd ing ly , on 
8 th  June, 1939, a t th e  request o f  th e  buyers, 
th ro u g h  th e  R o tte rd a m  agents o f  th e  sellers, a 
p rov is iona l invo ice  was sent fo r  th e  fu l l  price, 
w ith o u t an y  deduction in  respect o f  fre ig h t. The 
invo ice contained these words, “  c .i.f. S te ttin , 
con trac t dated 23rd December, 1938, paym ents to  
be made in  ne t cash in  B r it is h  s te rling  b y  cheque 
on London  in  fa vo u r o f th e  S ina i M in in g  Com pany,”  
though  on rece ip t o f  i t ,  th e  sellers’ agents called |

a tte n tio n  to  th e  fa c t th a t  th e  buyers w ou ld  on ly  
have to  pa y  in  due course 85 pe r cent, o f  th e  p ro 
v is iona l va lue against th e  documents. I n  fac t, on 
11th  J u ly , paym en t o f  th e  fu l l  am oun t o f  th e  invoice, 
14,8891. 8s. 8d. was made in  ste rling . The a ffid a v it 
filed  on b e h a lf o f  th e  c la im ants makes i t  clear th a t 
th is  departure  fro m  th e  con trac t te rm s o f  paym en t 
was e n tire ly  a t  th e  buyers’ instance, and th a t  they  
are unable to  g ive th e  reason fo r  th e ir  m ak ing  the 
v o lu n ta ry  paym en t in  advance. B y  ch a rte rp a rty  
dated 14th J u ly , 1939, the  Gabbiano was chartered 
fo r  the  carriage o f  these goods fro m  A b u  Zenim a 
to  S te ttin  and sailed on 27 th  August, 1939. In  
g iv in g  ins truc tions  to  th e ir  agents a t the  p o rt o f 
discharge, the  c la im ants announced th a t  they  
w ou ld  be pay ing  the  fre ig h t. The b ills  o f  lad ing , in  
E ng lish  fo rm , are da ted  27th A ugust, 1939. They 
acknowledged sh ipm ent o f  th e  goods b y  the 
c la im ants fo r  the  voyage fro m  A b u  Zenim a to  
S te t t in ; and a fte r th e  p rin te d  words, “ to  be 
de livered in  lik e  good order and  co nd ition  a t  the 
aforesaid p o rt o f  ”  there  is inserted in  ty p e w rit in g  
the  words, “  S te ttin  fo r  f in a l de live ry  to  ”  the 
buyers. T hey are made o u t fo r d e live ry  to  order or 
assigns, fre ig h t and o the r cond itions fo r  the  same 
as per ch a rte rp a rty  dated London,,14 th  J u ly , 1939.

O n th e  ou tb reak o f  w a r on 3rd  September, 1939, 
as appears fro m  a le tte r  dated 4 th  December, 1939, 
w r it te n  on beha lf o f  th e  c la im ant, th e  P rocurator- 
General, th e  Gabbiano was a t Messina, bunkering, 
and her owners in fo rm ed  th e  cla im ants th a t  th e y  
proposed to  discharge th e  cargo th e re ; b u t  the  
c la im ants, who s t i l l  re ta ined  th e  b ills  o f  lad ing, 
protested, and arranged th a t  th e  sh ip  should 
proceed w ith  th e  cargo to  th e  U n ite d  K ingdom  
on paym en t o f  a d d itio n a l fre ig h t. A t  G ib ra lta r, 
on o r about 18th September, she was seized by 
H .M .S . Leda, and a w r i t  was issued in  th e  Prize 
C ourt a t  G ib ra lta r. O n 26 th  September, a prize 
crew was p rov ided  b y  H .M .S . Cormorant, and the 
ship sailed fo r  C ard iff, where she a rrived  on 3rd 
October. Meanwhile, on 27 th  September, the 
P rize  C ourt a t  G ib ra lta r pu rsuan t to  sect. 1 o f  the 
P rize  C ourt A c t, 1915, re m itte d  th e  proceedings 
to  th is  cou rt. I n  fa c t, a fresh w r i t  in  th is  court 
was issued on 9 th  October, 1939, as upon th e  seizure 
o f  26 th  September. I  am  in v ite d  b y  b o th  parties 
to  ignore th e  proceedings in  th e  G ib ra lta r Prize 
C ourt. I  am  also in v ite d  to  ignore as irre levan t 
a pu rpo rted  sale o f th e  cargo, afterw ards cancelled, 
to  buyers in  C ardiff.

The  cargo was, in  fa c t, sold soon a fte r  a rr iv a l in  
th is  co u n try  and has a lready, no doubt, been p u t 
to  some good use. I  am, therefore, o n ly  concerned 
w ith  th e  disposal o f  th e  proceeds, and th e  sole 
question now  to  be determ ined is w he ther the 
p ro p e rty  rem ained in  th e  c la im ants a t th e  date 
o f  seizure.

Before considering th e  argum ents, the re  are tw o 
observations to  be made upon th e  v i ta l  docum ent8» 
th e  con trac t and th e  b ills  o f  lad ing. A t  th e  hearing 
M r. M cK enna p u t in , b y  consent, th o ug h  i t  h»d 
n o t been referred to  in  th e  c la im ants ’ a ffidavits , 
a le tte r  o f  27 th  J u ly  fro m  th e  cla im ants in  London 
to  th e ir  S inai office a t A b u  Zenim a con ta in ing  tbs 
fo llo w in g  specific ins truc tions  w ith  regard to  th is  
sh ipm ent : “  s.s. Gabbiano, fo r  yo u r guidance,
documents fo r  th is  cargo should be made o u t to  
order and the  orig ina ls sent to  th is  office.”  I t  >8» 
therefore, im possible to  say o f  these b ills  o f  lading 
as was said o f  those in  the  same fo rm  in  The ParcMrn  
(sup.), th a t  th e  fo rm  was determ ined b y  th e  sellers 
agent w ith o u t know ledge o f  th e  con trac t and, 
though  i t  m ay have been determ ined on  genera 
ins truc tions  fro m  his p rinc ipa l, w ith o u t pa rticu l»
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in s truc tions g iven  in  v iew  o f  th e  p a rtic u la r con trac t. 
Moreover, a lthough  th e  paym en t was made more 
th a n  s ix  weeks before sh ipm ent, no request was 
made by, o r on beha lf of, th e  buyers th a t  th e  b ills  
o f  lad ing  should be made o u t to  th e ir  order. I n  
th e  c la im ants ’ a ffid a v it, a lready referred to , i t  is 
sworn th a t  th e  b ills  o f  lad ing  were taken  in  th is  
fo rm  in  order th a t  th e y  m ig h t re ta in  th e  r ig h t o f 
p ro p e rty  in  and possession o f  th e  goods in  th e m 
selves u n t i l  th e y  assigned th e  b ills  o f  lad ing  to  th e  
buyers. T he y  were s t i l l  in  th e ir  possession a t  th e  
t im e  o f  th e  f irs t seizure, b u t  had been endorsed to  
th e  prospective buyers under th e  abo rtive  con trac t 
a lready m entioned before th e  ship sailed fro m  
G ib ra lta r.

A lso, th e  o rig ina l con tra c t e xh ib ited  to  the  
a ffidav its  is ty p e w ritte n  th ro u g h o u t. There is no 
question, therefore, o f  an in a d ve rte n t fa ilu re  to  
delete, as inapp rop ria te  to  th e  p a rtic u la r con trac t, 
a s tock elapse in  a p rin te d  fo rm  o f  con tract.

The A tto rney-G enera l’s a rgum ent m ay  be sum 
m arised as fo llows. T h is  con tra c t is expressed to  
be a c .i.f. con trac t. U nder such a con trac t i t  is 
custom ary to  take  th e  b ills  o f  lad ing  to  sellers’ 
order, b u t th is  is o n ly  because paym en t is to  be 
made against tender o f  th e  sh ipp ing  documents 
and th e  seller is  n o t prepared to  p a rt w ith  th e  
p ro p e rty  in  th e  goods u n t i l  th a t  co nd ition  is 
fu l f i l le d : see Stein, Forbes <Ss Company v . County 
Tailoring Company (13 Asp. M ar. L aw  Cas. 422 ; 
115 L .  T . Rep. 215). I n  such cases i t  is app rop ria te  
to  invoke  the  p rim a  facie presum ption  under sect- 
19, sub-sect. 2, o f  th e  Sale o f  Goods A c t, 1893, th a t 
th e  seller reserves th e  r ig h t  o f  disposal, w ith  the 
resu lt th a t  the  p ro p e rty  in  the  goods does n o t pass 
no tw ith s ta n d in g  th a t  the  shipment* o f  th e  goods fo r  
the  purpose o f  transm ission to  the  buyers w ou ld  
otherw ise operate as an unfeonditional app rop ria tion , 
and th e  p ro p e rty  in  the  goods w ou ld  pass under 
ru le  5 o f  sect. 18. I n  th is  case, however, paym en t 
was made in  advance o f  sh ipm ent, n o t m ere ly  o f  the 
percentage o f  the  p rice  w h ich  the  con trac t p rov ided  
should be made against sh ipp ing  documents, b u t o f  
th e  fu l l  am ount o f  the  p ro v is iona l invoice, n o t in  
accordance w ith  th e  con trac t, b u t because o f 
European events supervening a fte r th e  con trac t 
had been made. I n  these circumstances i t  w ould, 
he argued, be w rong to  d raw  th e  p rim a  facie 
inference th a t  th e  sellers reserved th e  r ig h t  o f 
disposal, as the re  was no business reason w h y  
th e y  should do so. Therefore, the  p ro p e rty  passed 
to  th e  enemy buyers on sh ipm ent. H e  re lied  upon 
The Parchim (sup.) as illu s tra tin g  th e  k in d  o f 
circumstances in  w h ich  th e  p rim a  facie inference 
fro m  ta k in g  th e  b ills  o f  lad ing  to  sellers’ o rder 
should be negatived.

N ow , th e  con tra c t in  The Parchim  d iffe red fro m  
th a t  in  th e  present case in  m any essential respects. 
I t  was a con trac t fo r  th e  sale o f  a whole cargo 
pe r Parchim, w h ich  had, to  quote L o rd  P a rke r’s 
judgm en t, “  fa r  m ore o f  th e  characteristics o f  a 
con trac t f.o .b . T a lta l th a n  i t  has o f a con trac t c .i.f. 
European p o rt.”  Aga in , he says : “  The  con trac t 
is fo r  th e  sale o f  th e  whole cargo o f  a named ship. 
On sh ipm ent, o r a t any ra te  on n o tif ica tio n  o f  sh ip 
m ent, th e  cargo is a t th e  r is k  o f th e  buyer, w ho has 
to  pa y  fo r  i t  w he ther i t  a rrives o r no t. The cargo 
is to  be insured fo r  buye r’s account and benefit 
and insured a t its  a rr ive d  value, in c lud ing  p ro fit, 
w h ich  th e  buye r alone cou ld  m ake. The  buyer 
takes, over th e  ch a rte rp a rty  and names th e  p o rt 
o f  discharge. The  o n ly  m a tte r  w h ich  seems to  
p o in t to  an in te n tio n  n o t to  pass th e  p ro p e rty  on 
sh ipm ent is th e  fo rm  in  w h ich  th e  b ills  o f lad ing  
were ta k e n ."  I t  is p la in  th a t  th e ir  Lordsh ips

[Adm.

th o u g h t th a t  S ir Samuel Evans had  la id  too  m uch 
stress on th e  fo rm  o f th e  b ills  o f  lad ing , and had 
n o t g iven  as m uch effect as he ought to  have to  the  
fa c t th a t  th e  con trac t was fo r  th e  sale o f  th e  w hole 
cargo o f  a named ship, and th a t  th e  cargo was c learly  
a t th e  r is k  o f  th e  buyers fro m  a t im e  an te rio r to  th e  
capture. I n  th is  case, however, th e  p rov is ion  as 
to  r is k  in  clause 8 (a) is th e  converse o f  th a t  in  
The Parchim. N o t o n ly  are th e  buyers n o t a t r is k  
if ,  a fte r loading, th e  ship is lost, o r is fo r  any reason 
unable to  de live r th e  cargo, o r an y  p a rt thereof, 
b u t th e  undelivered ore is w r it te n  o ff  th e  con trac t 
q u a n tity , meaning, as I  understand i t ,  th a t  the  
con trac t is cancelled w h o lly , o r p ro  tan to , as th e  
case m ay be. Save th a t  i t  illu s tra tes  th e  p roposition  
th a t  o ther facts in  th e  case m ay  be such as to  reb u t 
th e  p rim a  facie inference to  be d raw n fro m  th e  
fo rm  o f  the  b ills  o f  lading, I  do n o t th in k  th a t  
The Parchim  assists me in  th e  decision o f  th is  case. 
F o r a lik e  reason I  am  n o t m uch impressed b y  th e  
a rgum ent th a t  a c .i.f. con trac t is a sale o f documents 
and n o t a sale o f goods, and th a t  as th e  price  had 
been pa id  in  advance th e  sellers m ust have taken 
th e  sh ipp ing documents as agents fo r th e  buyers. 
E xcep t as a w ay o f  expressing th a t  a c .i.f. con trac t 
is to  be perform ed b y  th e  de live ry  o f  th e  shipping 
documents th e  phrase has been disapproved : see 
Arnhold Karberg and Company v . Blythe, Oreen, 
Jourdain and Company (13 Asp. M ar. La w  Cas. 
2 35 ; 114 L . T . R ep. 152 ; (1916) 1 K . 'B .  495) per 
Bankos, L .J ., and per W arrin g to n , L .J . ; and see 
Malmberg v . H . J . Evans and Company (41 Times 
L . Rep. 38 ; (1924) 30 Com. Cas. 107) per S cru tton, 
L .J . Successive ed itions o f  Chalmers’ Sale o f  Goods 
A c t, 1893, in c lud ing  those ed ited b y  S ir Mackenzie 
Chalmers h im self, con ta in  the  fo llow ing  passage in  
the  notes to  sect. 32 : “  I t  is sometimes said th a t  a 
c .i.f. con trac t is a con trac t fo r  the  sale o f  documents 
ra th e r th a n  a sale o f  goods ; b u t the  cases show th a t 
i t  is a con trac t fo r  the  sale o f  insured goods, lo s t or 
n o t lost, to  be im plem ented b y  the  trans fe r o f  p roper 
documents.”  The  con trac t in  th is  case is ce rta in ly  
n o t a con trac t fo r  the  sale o f  goods los t o r n o t lost.

The essentials o f a c .i.f. con trac t proper have been 
summarised a u th o r ita tiv e ly  in  several w e ll-know n 
judgm ents. I  am  content to  refer, w ith o u t quo ta tion , 
to  the  recap itu la tion  o f  them  b y  L o rd  A tk in so n  
in  Johnson v . Taylor Brothers and Company, Lim ited 
(122 L . T . Rep. 130 ; (1920) A . C. 144). B y  th is  
test, clause 8 (a) o f  th is  con trac t is inapprop ria te  
to  a c .i.f. con trac t p roper (compare S cru tton  on 
C harterparties, in  th e  notes to  a rt. 59, a t p . 206, 
and Judge K ennedy ’s book on c .i.f. contracts, a t 
p. 5), fo r  th e  goods are n o t a t th e  buyers’ r is k  in  
th e  events referred to  in  th a t  clause. Nevertheless, 
th e  con trac t m ay  rem ain, as i t  is expressed to  be, 
a c .i.f. con trac t b u t w ith  v a r ia t io n s : see fo r 
example I n  re Denbigh Cowan and Company and
R. Atcherley and Company (125 L . T . Rep. 388) 
and Karinjee Jivanjee and Company v . W illiam
F . Malcolm and Company ((1926) 25 L I. L . Rep. 
28). F o r example, i f  th e  circumstances prov ided  
fo r  in  clause 8 (a) never arose, th e  con trac t w ould, 
in  no rm a l conditions, be perform ed according to  
its  tenor as an o rd in a ry  c .i.f. con tract. N o r w ou ld  
any p rac tica l inconvenience resu lt i f  th e  con trac t 
had  to  be resolved in  whole o r in  p a rt b y  a less 
covered b y  th e  insurance p o licy  a fte r th e  buyer 
had  taken  u p  th e  documents, o r even i f  he had 
taken  them  up  a fte r, b u t in  ignorance of, th e  loss. 
I f ,  however, a to ta l loss occurred to  th e  knowledge 
o f  th e  parties before tender o f  th e  documents, th e  
argum ent on b o th  sides assumed, as I  th in k  
correctly , th a t, con tra ry  to  th e  law  applicable to  
a c .i.f. con trac t p roper (see Manbre Saccharine 
Company v .  Com Products Company (120 L .  T .

The Gabbiano.
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Rep. 113 ; (1919) 1 K .  B . 198), th e  sellers could 
n o t ca ll upon  th e  buyers to  take  u p  th e  documents, 
a t any ra te  i f  the  sellers s t i l l  re ta ined th e  b ills  o f 
lad ing  in  th e ir  ow n possession a t th e  m a te ria l 
tim e. N o r w ou ld  there  seem to  be any business 
convenience in  th e ir  do ing so. B u t i t  is unnecessary 
to  decide w h a t th e  legal pos ition  w ou ld  be in  th is  
and o ther h ypo the tica l contingencies. I t  is suffic ient 
to  say th a t  I  can see no answer to  M r. M cK enna ’s 
argum ent th a t  th e  presence o f clause 8 (a) in  th is  
con tract, in  th e  circumstances w h ich  have ac tu a lly  
occurred, affords a v a lid  business reason fo r ta k in g  
th e  b ills  o f lad ing  to  th e  sellers’ order, and th a t  in  
th e  circumstances o f  th is  case i t  cannot be said 
th a t  the  o n ly  business reason fo r  so doing had 
disappeared w ith  th e  paym ent o f  th e  whole price  
in  advance. I  do n o t th in k  th a t  th e  cla im ants 
were g u ilty  o f any breach o f  con trac t in  so d o in g ; 
b u t, even i f  th e y  were, the  legal pos ition  is n o t 
a ffe c te d : see, fo r  example, Oabarron v . Kreeft 
(3 Asp. M ar. L a w  Gas. 36 ; 33 L . T . Rep. 365 ; 
(1875) L . R . 10 E x . 274), where there  was no 
question o f  securing the  price  and where, as in  the 
present case, the  r ig h t o f  disposal was in  fa c t used 
to  w ith d ra w  the  goods e n tire ly  fro m  the  con trac t. 
N o r does i t  seem to  me th a t  the inclusion in  the  b ills  
o f  lad ing  o f  the  words “  fo r  f in a l de live ry  to  ”  the 
buyers makes any difference. These words seem to  
me m ere ly  to  emphasise w h a t w ou ld  otherw ise be 
im p lie d  fro m  the sh ipm ent, th a t  th e  goods were 
approp ria ted  to  the  con trac t, b u t  do no t, in  m y  
op in ion , a ffect the  question w hether, w ith in  the 
m eaning o f  sect. 18, ru le  5, and sect. 19, th e y  were 
approp ria ted  uncond itiona lly . I  can see no reason 
fo r  ho ld ing  th a t in  ta k in g  the  b ills  o f  lad ing  to  th e ir  
ow n order the  sellers d id  so as agents fo r  or on beha lf 
o f  the  buyers (see M irab ita  v .  Im peria l Ottoman 
Bank (3 Asp. M ar. La w  Cas. 591; 38 L . T . Rep. 597 ; 
(1878) 3 E x . D . 164) per C otton, L .J .)  o r fo r  draw ing 
any o th e r inference fro m  th e ir  so do ing th a n  th a t  
th e y  in tended to  reserve th e  r ig h t o f disposal and 
thus  to  re ta in  th e  p ro p e rty  in  th e  goods.

F o r these reasons I  ho ld  th a t  th e  c la im ants have 
established th e ir  r ig h t to  th e  release to  them  o f 
th e  proceeds o f  th is  cargo.

M cKenna asked th a t  th e  c la im ants should be 
awarded costs.

C. T . M ille r  : B y  th e  Prize C ourt Rules, 1939, 
O rder X V I I I ,  r . 1 : “  The  costs o f  and inc iden t 
to  a ll cases shall, except when otherw ise p rov ided  
b y  any agreement, o r b y  s ta tu te , be in  th e  d is 
c re tion  o f  th e  judge .”  T h is  d iscretion should be 
exercised according to  th e  m anner in  w h ich  i t  had 
been exercised in  the  past.

Sir Boyd Merriman, P.— Order X V I I I ,  r . 1, o f the
Prize  C ourt Rules appears to  leave th e  costs in  
these m atte rs  to  th e  un fe tte red  d iscretion o f  the  
judge, b u t th a t  d iscretion, lik e  any o the r exercise 
o f  d iscretion, m ust be exercised ju d ic ia lly , and I  
f in d  a ve ry  p la in  d irec tio n  fro m  th e  P r iv y  Council 
in  The Baron Stjernblad (14 Asp. M ar. L a w  Cas. 
1 7 8 ; 117 L . T . Rep. 743 ; (1918) A . C. 173),
as to  th e  p rinc ip le  o f  la w  on w h ich  th is  d iscretion 
should be exercised. L o rd  P arke r s a id : “ I f ,  on 
th e  o ther hand, there were suspicious circumstances 
ju s t ify in g  th e  seizure, th e  c la im an t is n o t e n title d  
to  e ithe r costs o r damages.”  I t  is qu ite  p la in  from  
th e  con text th a t  th a t  was in tended to  be la id  
dow n as a ru le  o f la w  gu id ing  th e  exercise o f  th e  
d iscretion.

I  am  n o t going to  repeat th e  various circumstances 
w h ich  have been urged in  th is  case, b u t to  m y  m in d  
i t  is a ve ry  p la in  case in  w h ich  th e  Crown were 
fu l ly  ju s tif ie d  in  exercising th e ir  r ig h t as captors,

and in  b ring ing  th is  m a tte r before th e  cou rt fo r 
investiga tion . I  th in k  in  those circumstances th a t 
I  ought n o t to  make any order as to  costs.

S o lic ito r fo r th e  Procurator-G eneral, The Treasury 
Solicitor.

S o lic ito r fo r  th e  c la im ants, Allen  and Overy.

lu tte r  erf ■Curbs.

A p r i l  4, 8, and M a y  30, 1940.

(Before Lords Maugham, Atkin, Wright, 
Romer and Porter.)

Canadian Transport Company Limited v. 
Court Line Lim ited, (a)

T im e charter-party— Charterers to load, stow and 
tr im  cargo— Under supervision o f the captain—- 
Im p rop e r stowage— Damage fo r ,  p a id  by 
shipowners to b i l l o f lad ing holders— Recoup
ment by shipoumer’s indem nity  club— Owners 
to give time-charterers the benefit o f club 
insurances— •“  So f a r  as club rules a llow  ” —  
L ia b il i ty  o f Charterers— In te rp re ta tion  o f rules.

B y  clause 8 o f a tim e charter-party : “  The
captain  (although appointed by the owners) shall 
be under the orders and direction o f the char
terers as regards employment or agency ;  and 
charterers are to load, stow and t r im  the cargo at 
the ir expense under the supervision o f the cap
ta in , who is  to sign b ills  o f lad ing fo r  cargo as 
presented, in  conform ity w ith  mates’ and 
ta lly-c lerks ' receipts. Owners to give time- 
charterers the benefit o f the ir protection and 
indem nity  club insurances as fa r  as club rules 
allow , and, in  case o f shortage or damage to 
cargo, charterers to bear the franch ise  according 
to the club rules which owners would have 
otherwise borne.”  The franchise, according to 
the club rules, was a prov is ion  that the sh ip
owner was to bear the f irs t  10i. as between him self 
and the club.

B y  ru le  2 o f the West o f E ng land Steamship 
Owners Protection and In d e m n ity  Association 
L im ited , o f which the shipowners were members : 
“  The members are protected and indem nified as 
shipowners in  respect o f losses or cla im s aris ing  
w ithou t the ir actual fa u lt  or p r iv ity ,  which they 
shall have become liable to pa y  and sha ll have, 
in  fa c t, p a id  as fo llow s  . . . ”  There followed a 
number o f paragraphs dealing w ith  the head of 
“  protection.”  Then the ru le  deals unth 
“  in dem n ity ,”  and under sub-rule ( i) provides ■ 
“  F o r  other claims a ris ing  in  respect o f the 
shipment, carriage, discharge o r delivery o f goods 
or merchandise a ris in g  through other causes 
than  ‘ im proper navigation ,’ the in tention  being 
to m u tua lly  protect and in de m n ify  the members 
against the negligence o r default o f thetf 
servants or agents, the association shall be 
entitled to . . . recover fo r  its  own account from  
th ird  parties any damages that m ay be provable 
by reason o f such neglect."

(a) Reported by  C. G. M orax, Esq., Bariister-Rt-Law.
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B y  ru le  17 : “ N o  assignment or subrogation by a 
member o f h is cover w ith  th is association to 
charterers or any other persons shall be deemed 
to bind th is association to any extent w hat
soever. ”

D u rin g  the currency o f the charter damage 
was caused by im proper stowage to parcels 
of g ra in , shipped under b ills  o f lad ing  to 
the extent o f 101Z. 3s. 4d. The holders o f the 
b ills  o f lad ing claimed th is amount fro m  the 
shipowners and the association p a id  that sum  
to them, the shipowners rem a in ing liable to 
refund  10Z. to the association. The shipowners 
then claimed th is sum fro m  the time-charterers. 

Held that by the f ir s t  h a lf o f clause 8 of the charter- 
p a rty  th is lia b il ity  fe l l  p r im a r ily  upon the 
charterers. F o r  the words “  under the super
v is ion  o f the capta in  ”  d id  not replace the 
l ia b il ity  on the shipowners. Accord ing ly the sh ip 
owners succeeded in  the ir c la im  unless the 
words in  the second h a lf  o f clause 8 :— “  Owners 
to give time-charterers the benefit o f the ir 
protection and indem nity  club insurances as 
f a r  as club rules a llow  ”  prevented them.

H e ld  also that whether these words meant (1) that 
the shipowners would assign to the charterers 
the ir r ig h t o f action against the club, o r (2 ) that 
the shipowners being indem nified by the ir club 
would forgo the ir r ig h t to sue the charterers, 
ru le  17 of the rules o f the Association in  the 
f ir s t  case and ru le  2 ( i) in  the second case, fo r 
bade the shipowners g iv ing  the benefit suggested. 

Judgm ent o f the Court o f A ppea l (Scott and  
Clauson, L .J J .— Goddard, L .J .  dissenting—  
19 A sp. M a r .  L a w  Cas. 2 8 3 ; (160 L .T .R e p .  
621) affirmed.

Appeal fro m  a judgm en t o f  the C ourt o f  A ppeal 
reversing a judg m e n t o f Lew is, J . on a case sta ted b y  
an a rb itra to r.

The facts are fu l ly  s ta ted in  the  op in ion  o f  L o rd  
P orte r.

S ir Robert Aske, K.O., and C yril M ille r  fo r  the  
appellants.

G. St. C la ir Pilcher, K .C ., and G. M . W. Boyes (fo r
H . L . Holman on w ar service) fo r  the respondents.

The  House to o k  tim e  fo r  consideration.
Viscount Maugham.— M y  Lords, I  have had the 

advantage o f  read ing the  op in ion  o f  m y  noble and 
learned fr ie n d  L o rd  A tk in  on th is  appeal. As regards 
the  f irs t  p o in t, th a t  since the  d u ty  o f  the  charterers 
to  s tow  was expressed to  be “  under the  supervision 
o f  the  cap ta in  ”  the  respons ib ility  fo r stowage was 
th ro w n  upon th e  shipowners, I  have had no doubt, 
n o r I  believe have any o f  yo u r Lordsh ips. The 
con ten tion  is c lea rly  an ill- founded  one fo r  the 
reasons g iven b y  m y  noble and learned friend .

As regards the  second p o in t w h ich  arises on the 
tru e  construc tion  o f  th a t  p a rt o f  clause 8 o f  the 
ch a rte r-p a rty  w h ich  provides th a t  the  owners are 
to  g ive to  the charterers the  benefit o f  th e ir  p ro tec
t io n  and in d e m n ity  c lub  insurances “  as fa r  as c lub 
rules a llow ,”  taken  in  con junc tion  w ith  the  c lub 
rules, I  m us t confess th a t I  have fe lt  considerable 
doub t. The c lub  rifies, p a rt ic u la r ly  ru le  2 and ru le  
17, seem to  me to  present a lm ost inso lub le  problem s 
o f  in te rp re ta tio n , and a ju d ic ia l m in d  m us t reco il 
fro m  app ly ing  to  th e  construc tion  o f  w r it te n  docu
m ents the  p rinc ip le  o f mere conjecture. O n th e  whole

[H . o r  L .

I  th in k  the  so lu tion  adopted b y  m y  noble fr ien d  is 
the  best so lu tion  o f  w h ich  the  case adm its, and X 
concur w ith  w h a t he has said on the p o in t.

X there fore  agree w ith  the  order o f  the  C ourt o f 
A ppeal and am  o f  op in ion  th a t  th is  appeal should be 
dismissed.

Lord Atkin.— M y  Lords, th is  appeal arises on a 
special case s ta ted  b y  the  sole a rb itra to r  on a c la im  
b y  the  respondents the  owners o f  the  s.s. Ovington 
Court against the  appellants the  charterers o f  the 
ship on tim e  cha rte r fo r  damages fo r  im proper 
stowage. The ch a rte r-p a rty  is dated 28 th  January , 
1937, and though i t  is in  tim e  cha rte r fo rm  i t  is fo r 
the  h ire  o f the  ship fo r a voyage fro m  R o tte rd a m  to  
the  N o r th  Pacific  and re tu rn  to  the  U n ite d  K in g d o m  
or C ontinent. The ship apparen tly  proceeded to  
Vancouver an¿ there  loaded a cargo in  respect o f 
w h ich  the  present c la im  arises. The special case is 
p a rt ic u la r ly  n ig g a rd ly  o f  facts. I t  does n o t state 
fro m  w h a t p o rt the  ship sailed o r a t w h a t p o rt she 
a r r iv e d ; i t  does n o t state the  na tu re  o f the  cargo, 
except th a t  some was w heat in  b u lk , o r how  the 
damage arose. I t  does n o t annex the  b ills  o f  lad ing  
upon  w h ich  the  owners’ o rig ina l l ia b il i ty  arose. 
None o f  these p a rticu la rs  are in  fa c t essential fo r 
de te rm ina tion  o f the  case ; b u t i t  is unusual to  
have to  decide a com m ercial case such as th is  w ith o u t 
being able to  sa tis fy  one’s ingra ined  cu rios ity  about 
th e m ; and th e  learned a rb itra to r  m ay  be con
g ra tu la ted  upon hav ing  achieved a degree o f 
abstrac tion  w h ich  is c e rta in ly  rare and perhaps 
adm irable.

B y  clause 8 o f  the  ch a rte r-p a rty  “  . . , the  
charterers are to  load stow  and t r im  the  cargo 
a t th e ir  expense under the  supervision o f  the 
cap ta in  w ho is to  sign b ills  o f lad ing  fo r  cargo as 
presented in  co n fo rm ity  w ith  m ates’ and ta l ly  
clerks* receipts.”  B y  clause 24 the  charte r 
was expressly made sub ject to  the term s o f 
the  Carriage o f  Goods b y  Sea A c t o f the  U n ite d  
States, 1st A p r il,  1936, and  the  Canadian W a te r 
Carriage o f  Goods A c t, 1936. O n a rr iv a l a t the  p o rt 
o f  discharge, wherever i t  was, a c la im  was made b y  
holders o f  b ills  o f  lad ing  o f  w heat in  b u lk  against 
the  shipowners fo r  damage to  the  goods. The 
damage was due to  im proper stowage. The case finds 
th a t  the  owners were liab le  to  pa y  to  the  receivers 
under the b ills  o f  lad ing  101Z. 3s. id .  W e are n o t to ld  
w h y ; b u t i f  as we were in fo rm ed  the  ship loaded a t 
Vancouver, presum ab ly the  l ia b i l i t y  arose under 
A r t .  I l l  2 o f  the  rules under the  Canadian W a te r 
Carriage o f Goods A c t w h ich  correspond to  those in  
the  E ng lish  Carriage o f  Goods b y  Sea A c t, 1924. The 
shipowners cla im ed to  recover th is  sum w h ich  had 
been p a id  to  the  b i l l  o f lad ing  holders fro m  the 
charterers on the  g round th a t  th e y  were liab le  to  
the  owners fo r  im proper stowage under the provis ions 
o f  clause 8. The f irs t  answer w h ich  the  charterers 
made was th a t  there  was no such l ia b i l i t y  because 
the  d u ty  o f  th e  charterers was expressed to  be to  
stow , &c., “  under the supervis ion o f the cap ta in .”  
T h is , i t  was said, th re w  the ac tua l respons ib ility  fo r 
stowage on the cap ta in  ; or a t any ra te  th re w  upon 
the  owners the  onus o f showing th a t  the  damage 
was n o t due to  an omission b y  the m aster to  exercise 
due supervision. Th is , we were to ld , was the  p o in t o f 
com m ercia l im portance upon w h ich  the  op in ion  o f 
th is  House was desired. M y  Lords, i t  appears to  me 
p la in  th a t  there  is no fo u nd a tio n  a t a ll fo r th is  
defence ; and on th is  p o in t a ll the  judges so fa r have 
agreed. The supervis ion o f  the  stowage b y  the 
cap ta in  is in  any case a m a tte r o f  course ; he has 
in  any event to  p ro te c t h is ship fro m  being made 
u n seaw orthy ; and in  o ther respects no d oub t he
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has the  r ig h t  to  in te rfe re  i f  he considers th a t  the  
proposed stowage is lik e ly  to  impose a l ia b il i ty  
upon  his owners. I f  i t  cou ld  be p roved b y  the 
charterers th a t  the  bad stowage was caused o n ly  b y  
the  cap ta in ’s orders, and th a t  th e ir  ow n proposed 
stowage w ou ld  have caused no damage, no doubt 
th e y  m ig h t escape l ia b il ity .  B u t the  reservation o f 
the  r ig h t o f  the  cap ta in  to  supervise, a r ig h t w h ich  
in  m y  op in ion  w ou ld  have existed even i f  n o t 
expressly reserved, has no effect w hatever in  re liev ing  
the  charterers o f  th e ir  p r im a ry  d u ty  to  stow  safely 
any m ore th a n  the  s tip u la tio n  th a t  a b u ild e r in  a 
b u ild in g  con trac t should b u ild  under the  supervision 
o f  the  a rch itec t relieves the  bu ild e r fro m  d u ly  
pe rfo rm ing  the  term s o f  h is con trac t. T h is  v iew  o f 
th e  clause is supported b y  the  decision o f  L o rd  
F a irfie ld , Greer, J . as he then  was, in  Brys and 
Oylsen Lim ited  v . J . and J . DrysdaU and Company 
(1920, 4 L I. L . Rep. 24). I t  is tru e  th a t the  judge 
does n o t re fe r to  the w ords “  under the  supervision 
o f  the  m aster ”  w h ich  were in  th e  re levan t clause ; 
b u t th is  seems to  me a ll the  more s ign ifican t. I t  is 
obvious th a t th a t  v e ry  experienced judge a ttached 
no im portance  to  the  words as a ffecting the  lia b il i ty  
o f  the  charterers aris ing fro m  th e ir  con trac t “  to  
p rov ide  and pa y  a stevedore to  do th e  stow ing  o f  
the  cargo under the  supervis ion o f  th e  m aste r.”  The 
charterers were he ld  liab le  fo r dead fre ig h t due  ̂to  
fa u lty  stowage b y  the  stevedore. T h is  defence fa ils .

The second defence also arises under clause 8 o f 
the  ch a rte r-p a rty , “ owners to  g ive tim e  charterers 
the  benefit o f  th e ir  p ro te c tio n  and in d e m n ity  c lub  
insurances as fa r  as c lub  rules a llow , and, in  case o f 
shortage o r damage to  cargo, charterers to  bear the 
franchise according to  the  c lub  rules w h ich  owners 
w ou ld  have otherw ise borne.”  The  shipowners were 
members o f  The  W est o f  E ng land  Steam Ship 
Owners P ro tec tion  and In d e m n ity  Association, 
L im ite d , th e  rules o f  w h ich  are annexed to  the  case. 
U nde r ru le  2 th e  members are p ro tected  and indem 
n ified  in  respect o f losses o r cla im s w h ich  th e y  are 
liab le  to  p a y  fo r  (i) c la im s aris ing in  respect o f  the 
sh ipm ent, carriage, discharge or de live ry  o f  goods 
aris ing th ro u g h  o ther causes th a n  im proper nav iga 
t io n . The association therefore accepted th e  lia b il i ty  
in  respect o f  th e  b i l l  o f  lad ing  owners c la im , pa id  
them  d ire c t the  am oun t o f  th is  c la im , and are 
p u tt in g  fo rw a rd  th e  present c la im  in  the  name o f  
th e ir  m em ber b y  v ir tu e  o f th e ir  r ig h t  o f  subro
ga tion. The charterers in. effect say to  th e  sh ip 
owners “ Y o u  have prom ised to  give us the  benefit 
o f  y o u r insurance. Y o u  have e ithe r received o r are 
e n tit le d  to  receive the  1011. due to  the  b i l l  o f lad ing  
holders fro m  y o u r insurers, o r th e y  have p a id  the 
b i l l  o f  lad ing  holders d irec t. I n  an y  case we don ’t  
get th e  benefit o f  y o u r insurance i f  we have to  pay 
yo u  ; and i f  indeed we were to  pa y  yo u  yo u  w ou ld  
have to  hand  over to  us the  am ount y o u  received 
fro m  y o u r insurers o r were e n tit le d  to  receive fro m  
th e m .”  I  m yse lf have had m uch d iff ic u lty  in  appre
c ia tin g  w h a t th e  clause re a lly  means. I t  cannot mean 
th a t  th e  owners are to  h o ld  the  charterers covered 
against the  same risks as those against w h ich  the  
association ho ld  the  owners covered. I t  cannot 
extend to  losses w h ich  the  owners in cu r b u t  n o t 
the  charterers : to  losses w h ich  the  charterers incu r 
b u t  n o t th e  owners. B u t I  suppose i t  m ay  re fe r to  
losses w h ich  the  owners in cu r b y  reason o f a de fau lt 
b y  th e  charterers as in  th e  present case. B u t in  
such a case i t  is obvious th a t  the  owners are destroy
in g  any r ig h t  o f  subroga tion  w h ich  the  insurers 
w ou ld  have against th e  charterers. I t  w i l l  be ob 
served th a t  th is  is n o t th e  case o f  the  owners con
tra c tin g  w ith  the  charterers th a t  th e  la tte r  are n o t 
to  be liab le  to  them  in  respect o f  negligence o r

breach o f  con trac t. Insurers  have to  p u t up  w ith  
exception clauses, though  th e ir  risks are no d oub t 
increased thereby. B u t th is  clause leaves o rig ina l 
l ia b il i ty  untouched. F o r example, i t  w ou ld  have no 
effect when th e  owner happened n o t to  be insured in  
a club, o r where the  rules o f  the  c lub  d id  n o t a llow  
the  benefit o f  the insurance to  be g iven  b y  the 
mem ber. I  suppose though  I  do n o t th in k  i t  neces
sary to  decide th a t  a m an m ay  con trac t w ith  
another on the  term s th a t  i f  he is in ju re d  b y  th a t 
o ther then  i f  he happens to  be insured he w i l l  look 
to  h is insurers in  re lie f o f the wrong-doer. B u t I  am  
satisfied th a t  such a con trac t is ve ry  unusual, and 
I  should suppose w o u ld  m ake i t  ve ry  d iff ic u lt fo r  the 
m an to  renew his insurance ; and the  las t class o f  
insurers to  p e rm it such a con trac t w ou ld , I  should 
assume, be any fo rm  o f m u tu a l insurance society 
such as a c lub . The clause is o n ly  applicable so fa r  
as the  c lub  rules a llow . There are tw o  rules re lied  
upon b y  the respondents as in d ica tin g  th a t  the 
g iv in g  o f  the  benefit suggested b y  clause 8 o f  the 
charte r is n o t a llowed b y  the  c lub. The f irs t  is 
clause 2 (i) the  f irs t  w ords o f  w h ich , g ra n tin g  the 
in d e m n ity  to  the owners, I  have read. I t  continues 
“  the  in te n tio n  being to  m u tu a lly  p ro te c t and 
in d e m n ify  th e  members against the  negligence or 
de fau lt o f  th e ir  servants or agents. The association 
sha ll be e n tit le d  to  take c red it fo r any p ro f it  accruing 
b y  the  m em ber b y  reason o f any w ro ng fu l ac t o f his 
servants o r agents up  to  th e  measure o f  its  loss, or 
recover fo r its  ow n account fro m  th ird  parties  any 
damages th a t  m ay  be provab le  b y  reason o f such 
neglect.”  T h is  is qu ite  u n in te llig ib le  on the  s tr ic t  
read ing o f the  w o rd s ; w h a t is m eant b y  such 
neglect ? The w o rd  “  neglect ”  has n o t been used 
before. The o n ly  preceding reference to  negligence 
is the  negligence o f  the mem bers’ servants o r agents 
w h ich  cou ld  n o t cause provab le  damages against 
th ird  parties. E ndeavouring  to  give some m eaning 
to  the  clause I  th in k  th a t  th e  true  construc tion  m ust 
be damages p rovab le  against th ird  parties  b y  reason 
o f  th e ir  w ro ng fu l ac t o r th e ir  negligence. I f  th is  be 
so then  the  ru le  seems to  me to  be inconsis tent w ith  
perm ission to  the  members to  g ive the  th ird  p a rty  
the  p ro te c tio n  o f  .the insurance in  defeasance o f 
th is  r ig h t.

The second ru le  upon w h ich  the  respondents re ly  
is ru le  17. “  N o assignment o r  subrogation b y  a
m em ber o f  h is cover w ith  th is  Association to  
charterers o r any o ther persons sha ll be deemed to  
b in d  th is  Associa tion to  an y  e x te n t whatsoever. 
The reference to  “  subrogation ”  is obscure, and so 
fa r  as I  can see unm eaning. B u t “  assignment 
appears to  mo to  cover th a t w h ich  is intended, by  
clause 8 o f th e  charte r. There w ou ld  seem to  be no 
difference between agreeing to  “  g ive th e  benefit of 
insurance,”  and “  assigning the  cover.”  I  have 
a lready discussed th e  d iff ic u lty  o f  g iv in g  a real 
con ten t to  the  re levan t words o f  clause 8. B u t n  
and w hen th e y  a p p ly  i t  w ou ld  seem to  fo llo w  th a t 
a fte r loss th e  charterers w ou ld  be e n tit le d  to  clan» 
b y  w a y  o f  equ itab le  assignment the  sum due b y  the 
c lub  to  th e  owners, o r received b y  the  owners from  
the  c lub . I n  any case clause 8 seems to  express an 
assignment b y  the  owners to  the  charterers o f th e ir  
cover w ith  the  c lub— “  g ive  them  the  benefit o 
th e ir  insurance ”  : and such assignment does b in “  
th e  c lub  “ to  any e x ten t w hatsoever” : fo r  i f  11 
operates a t  a ll, i t  w ou ld  appear e ffec tive ly  to  deprive 
th e  c lub  o f  its  r ig h t  o f  subrogation. F o r these 
reasons w h ich  are subs tan tia lly  those o f Scott an 
Clauson, L .J J .,  I  th in k  th a t  th is  defence also fails- 
I  agree w ith  the  order made b y  th e  C ourt o f 
and am  o f  op in ion  th a t  th is  appeal should do 
dismissed w ith  costs.
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Lord Wright.— M y  Lords, th e  a rb itra tio n  o u t o f  
w h ich  th is  appeal arises was between the  respon
dents as owners o f  th e  8 .8 . Ovington Court and the 
appellants as charterers under a ch a rte r-p a rty  dated 
the  21st Jan u ary , 1937, w hereby the  owners agreed 
to  le t and  the  charterers agreed to  h ire  the  steamship 
on a voyage fro m  R o tte rd a m  where she was to  be 
p laced a t th e  charterers’ disposal to  th e  N o rth  
P ac ific  and re tu rn  to  U n ite d  K in g d o m  o r C ontinent, 
v ia  any p o rt o r po rts  a t charterers op tion , a t a rate  
o f  h ire  o f 5s. Od. per day per to n  on her dead w e ight. 
The  steamship was to  be em ployed in  ca rry ing  
la w fu l merchandise and i l l  la w fu l trades between the 
specified lim its . O f the  various clauses in  the  charte r 
clause 8 is th e  o n ly  one w h ich  I  need particu la rise . 
I t  is as fo llow s : “  The cap ta in  sha ll prosecute her 
voyages w ith  the  u tm o s t d ispatch and sha ll render 
a ll custom ary assistance w ith  th e  sh ip ’s crew and 
boats. The cap ta in  (a lthough appoin ted  b y  the 
owners), sha ll be under th e  orders and d irec tio n  o f 
the  charterers as regards em ploym ent o r a g e n cy ; 
and charterers are to  load  stow  and  t r im  the  cargo 
a t th e ir  expense under the  supervision o f  the  cap ta in  
w ho is to  sign b ills  o f lad ing  fo r  cargo as presented in  
co n fo rm ity  w ith  m ates’ and ta l ly  clerks’ receipts. 
Owners to  g ive  tim e  charterers th e  benefit o f  th e ir  
p ro tec tion  and in d e m n ity  c lub  insurances ”  (then 
fo llo w  words here p rin te d  in  ita lics  w h ich  were 
subs titu ted  fo r  ce rta in  words s tru ck  ou t) “  as Jar as 
Club Rules allow  and in  case o f  shortage or 
damage to  cargo— charterers to  bear the  franchise 
accord ing to  the  c lub  rules, w h ich  owners w ou ld  
have otherw ise borne.”  The  issue tu rn s  on th is  
clause read in  connection w ith  the  rules o f  the  W est 
o f E ng land  Steam Ship Owners P ro te c tion  and 
In d e m n ity  Associa tion L im ite d  o f w h ich  the  
respondents were members.

The aw ard  is ve ry  bare in  s ta ting  th e  facts. No 
d o u b t the  learned a rb itra to r  sta ted a ll th e  facts 
placed before h im . H e  sta ted  th a t  under the  charter- 
p a r ty  the  respondents became liab le  to  pay 
10U. 3s. 4d. to  receivers under b ills  o f  lad ing  dated 
18th M arch, 1937, covering w heat in  b u lk  fo r 
damages fo r  fa ilu re  to  de live r th e  said goods in  the 
same good o rder and cond ition  as when shipped. 
The damage to  the  goods was due to  im proper 
stowage. The sum  o f 1011. 3s. id .  was p a id  in  fu l l  b y  
th e  association to  the  receivers, the  respondents 
rem a in ing  liab le  to  re fund  101. in  respect th e re o f to  
the  association. T h is  101. is the  franchise w h ich  
accord ing to  the  c lub  rules the  owners had to  bear 
in  respect o f  the  loss.

The learned a rb itra to r  does n o t e x h ib it the  b ills  
o f  lad ing , b u t i t  is obv ious ly  assumed th a t  the  
owners were liab le  under them  to  the  receivers fo r  
im proper stowage ; indeed th a t  m ust have been so 
i f  th e y  were issued on th e  N o r th  Pacific  Coast, and 
were, as th e y  m ust have been, sub ject e ithe r to  the  
U n ite d  States Carriage o f  Goods b y  Sea A c t, 1936, 
o r the  Canadian W a te r Carriage o f  Goods A c t, 1936. 
The aw ard s ta ted  th a t  no evidence was adduced b y  
e ithe r p a r ty  as to  the  load ing, save th a t  i t  was 
a d m itte d  th a t  th e  damage was due to  im proper 
stowage. There was no evidence, i t  added, o f  the 
ex ten t, i f  any, to  w h ich  there  was supervision b y  
th e  capta in, n o r was th e ir  any evidence o f  p ro test 
o r app rova l b y  h im  in  respect c f  the  stowage.

The learned a rb itra to r  made h is aw ard  in  the 
fo rm  o f a special case fo r  the  decision o f  the  C ourt, 
w hether on th e  facts found  and the  tru e  construc tion  
o f  the  con tra c t th e  respondents were e n tit le d  to  
recover 1011. 3s. id .  o r 101. o r no th ing . H e  awarded, 
sub ject to  th e  op in ion  o f the  C ourt th a t  th e y  should 
recover 101., and in  the  a lte rn a tive  awarded th a t  
th e y  should recover 1011. 3s. id .  o r no th ing .

H is  aw ard was upheld  b y  Lewis, J . b u t the  C ourt 
o f A ppeal b y  a m a jo r ity  uphe ld  the  a lte rna tive  
aw ard o f  1011. 3s. id .

There are tw o  qu ite  separate questions. The f irs t 
is w hether the  appellants as charterers are liab le  to  
in d e m n ify  the  respondents in  respect o f  th e ir  
l ia b il i ty  under th e  b ills  o f  lad ing  fo r im proper 
stowage. B o th  Courts below have answered th a t  
question in  fa v o u r o f  the  respondents. The o ther 
question is w hether th a t  o b liga tion  is under clause 8 
o f the  ch a rte r-p a rty  and the  club  rules reduced to  
101. as the  learned a rb itra to r, Lew is, J . and Goddard, 
L .J ., dissenting in  the  C ourt o f  Appeal, th o ug h t, o r 
w hether as the  m a jo r ity  o f  th e  C ourt o f Appeal 
th o ug h t, i t  was n o t reduced o r affected a t a ll. I  agree 
w ith  th a t la tte r  op in ion.

I t  is, a p a rt fro m  special p rovis ions o r c ircum 
stances, p a rt o f  the  sh ip ’s d u ty  to  stow  th e  goods 
p roperly , n o t o n ly  in  the  in terests o f  the  sea
worthiness o f th e  vessel, b u t in  order ̂  to  avo id  
damage to  the  goods, and  also to  a vo id  loss o f 
space o r dead fre ig h t ow ing to  bad stowage. In  
m odern  tim es th e  w o rk  o f  stowage is generally 
deputed to  stevedores, b u t th a t does n o t genera lly 
relieve th e  shipowners o f  th e ir  d u ty , even though 
the  stevedores are under the  ch a rte r-p a rty  to  be 
appoin ted  b y  the charterers, unless there  are( special 
p rovis ions w h ich  e ithe r expressly o r in fe re n tia lly  
have th a t  effect. B u t under clause 8 o f th is  charter- 
p a r ty  the  charterers are to  load, stow  and t r im  the 
cargo a t th e ir  expense. I  th in k  these words neces
sa rily  im p o rt th a t  the  charterers take  in to  th e ir  
hands the  business o f load ing and stow ing th e  cargo. 
I t  m ust fo llo w  th a t  th e y  n o t o n ly  relieve the  ship 
o f th e  d u ty  o f  load ing and stow ing, b u t as between 
themselves and th e  shipowners relieve them  o f 
l ia b i l i t y  fo r  bad stowage, except as qua lified  b y  the 
words “  under th e  supervis ion o f the  cap ta in ,”  w h ich  
I  sha ll discuss la te r /T h e  charterers are gran ted  b y  
th e  shipowners th e  r ig h t o f  pe rfo rm ing  a d u ty  w h ich  
p ro p e rly  attaches to  the shipowners. P resum ably 
th is  is fo r th e  convenience o f th e  charterers. I f  the  
la tte r  do n o t p e rfo rm  p ro p e rly  th e  d u ty  o f stow ing 
th e  cargo, the  shipowners w i l l  be sub ject to  a 
l ia b il i ty  to  the  b i l l  o f  lad ing  holders. Justice  requires 
th a t  the  charterers should in d e m n ify  the  shipowners 
against th a t  l ia b il i ty  on the  same p rinc ip le  th a t  a 
s im ila r r ig h t o f  in d e m n ity  arises when one persondoes 
an act and the reby  incurs l ia b il i ty  a t the  request o f 
another, w ho is then  he ld  liab le  to  in d e m n ify . T h a t 
such a l ia b il i ty  on th e  p a rt o f  the  charterers is 
con tem pla ted  is shown b y  the  las t w ords o f  clause 8 
w h ich  supposes th a t  th e  charterers m ay  in cu r 
l ia b i l i t y  fo r  “  damage to  cargo.”

So fa r  I  th in k  is clear. W h a t then  is the  effect o f 
th e  w ords “  under th e  supervis ion o f the  m aster ”  ? 
These words expressly g ive th e  m aster a r ig h t w h ich  
I  th in k  he m ust in  any case have, to  supervise the 
operations o f  th e  charterers in  load ing  and stow ing. 
The  m aster is responsible fo r  the  seaworthiness o f 
the  ship and also fo r  ensuring th a t  the  cargo w il l  
n o t be so loaded as to  be sub ject to  damage, b y  
absence o f  dunnage and separation, b y  being placed 
near to  o ther goods o r to  p a rts  o f  the  ship w h ich  are 
liab le  to  cause damage, o r in  o ther ways. A  s tr ik in g  
instance o f  bad stowage o f  th is  character is to  be 
found  in  th e  case o f  Elder Dempster and Company v . 
Paterson Zochonis and Company (131 L .  T . Rep. 
a t  449 ; (1924) A . C. 522). B u t I  th in k  th is  r ig h t  is 
expressly s tip u la ted  n o t o n ly  fo r  the  sake o f  accuracy, 
b u t specifica lly as a l im ita t io n  o f  the  charterers’ 
r ig h ts  to  co n tro l the  stowage. I t  fo llow s th a t  to  the  
e x te n t th a t  the  m aster exercises supervis ion and 
lim its  th e  charterers’ co n tro l o f  the  stowage, the
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charterers’ l ia b il i ty  w ill be lim ite d  in  a corresponding 
degree. The learned a rb itra to r  was e v id e n tly  o f  th is  
op in ion . H e  expressly found  th a t  there  was no 
evidence o f  the  ex ten t, i f  any, to  w h ich  there  was 
supervision b y  the  cap ta in  or o f  p ro test o r approva l 
b y  h im  in  respect o f the stowage. H e obv ious ly  held, 
and as I  th in k  r ig h t ly  held, th a t  there  was in  th is  
case no g round fo r im posing any lim ita t io n  on the 
charterers’ l ia b il i ty  to  the  shipowners in  respect o f 
th e  im proper stowage.

The m a tte r  is one o f  some im portance  in  m ercantile  
a ffa irs  because a clause o f th is  type  is n o t uncomm on. 
The am ount invo lve d  here is sm all, b u t the lia b il i ty  
in  o ther cases m ay be ve ry  considerable. A  vessel 
m ay be to ta lly  los t ow ing to  im proper stowage or 
ve ry  severe damage done to  cargo. B u t there does 
n o t appear to  be any express decision on the  p o in t, 
though  in  Brys and Oylsen v . J . and J . Drysdale and 
Company (1920, 4 L I.  L . Rep. 24), Greer, J . seems 
to  have been o f  the  same op in ion  as th a t  w h ich  I  
have expressed. The m aster’s pow er o f super
v is ion  is obv ious ly  n o t lim ite d  to  m atte rs  a ffecting 
seaworthiness.

The learned a rb itra to r  d id  n o t aw ard to  the 
respondents the  fu l l  am ount w h ich  th e y  claim ed, b u t 
o n ly  10Í., obv ious ly  because he th o u g h t th a t  the 
appellants were e n tit le d  under clause 8 to  the 
benefit o f  the  respondents’ c lub insurances, and 
hence cou ld  o n ly  c la im  101., the  franchise w h ich  they  
had to  bear. I n  m y  op in ion  he was n o t r ig h t in  th a t  
v iew .

The re levan t words o f clause 8 o f the  charte r can 
o n ly  mean th a t  the  respondents agree to  g ive the 
appellants the  same r ig h ts  as th e y  have against 
the  c lub ,w h ich  is in  substance the r ig h t sub ject to  the 
franchise to  be pa id  the am ount o f  the loss. B u t th is  
w ou ld  n u ll ify  the  r ig h t  w h ich  the  c lub  has on 
paym en t to  its  m em ber, to  m ake a c la im  in  the  name 
o f  the m em ber against th e  appellants as being the 
persons whose de fau lt has caused the  loss. I t  is 
obvious, and indeed was a d m itte d  a t the  B ar, th a t  i t  
is ju s t th is  c la im  w h ich  is being b rough t in  the 
present a rb itra tio n . The appellants ’ con ten tion , i f  
r ig h t,  w ou ld  thus  defeat the  c lu b ’s r ig h t  o f  sub
roga tion . I f  th a t were e ffec tive ly  done b y  the  
respondents w ith o u t th e  consent o f the  club, the  re
spondents w ou ld  be liab le  fo r and the club  w ou ld  be 
e n tit le d  to  recover, the  va lue  o f  the  r ig h t  o f sub
roga tion  fro m  the  respondents, West of England 
F ire  Insurance Company v . Isaacs (75 L . T . Rep. 
564 ; (1897) I  Q. B . 226). I t  is n o t ve ry  probable as 
a m a tte r o f business th a t  the  respondents w ou ld  
enter in to  such a barga in  w ith  the  appellants, and 
i t  is ju s t as im probab le  th a t the  c lub  w ou ld  sanction 
i t .  Though such a ba rga in  w ou ld  a ffect the  r ig h t o f 
subrogation, I  do n o t see how  i t  has a n y  o ther effect. 
I n  th e  facts o f  th is  case, th e  respondents have had to  
pa y  the  b i l l  o f  lad ing  holders, th e y  have been 
indem nified  b y  the club, and  the club  according to  
(the appellants ’ c la im  is now  to  be deprived o f  its  
legal r ig h t to  c la im  over against the persons who 
have caused the  damage. T h is  pos ition  is en tire ly  
d iffe ren t fro m  the  pos ition  when the  remedies 
against the  person in  de fau lt are lim ite d  b y  the 
prov is ions o r exceptions in  the con trac t under w hich 
the  l ia b i l i t y  arises. There is in  clause 8 no exceptive 
lim ita t io n  on th e  appellants ’ l ia b il i ty  to  the  respon
dents. W ha tever m ay  be the  effect o f the  p a rticu la r 
w ords in  question o f  clause 8, i t  is subsequent to  the 
l ia b i l i t y  o f  the shipowner to  the  b i l l  o f  lad ing  holders. 
Clause 8 can on ly  come in to  opera tion  when the 
l ia b i l i t y  has been incurred . I t  cannot a ffect the 
am ount o f  th a t l ia b il ity .  I t  is n o t e ither in  fo rm  
o r substance, a prom ise th a t  there  sha ll be no 
lia b il i ty  on the  appellants to  in d e m n ify  the  respon

dents. I f  th a t were the  effect the  appellants w ou ld  
n o t need th e  p ro te c tio n  o f  the  respondents’ in su r
ance w ith  the  club. I  am  unable to  agree w ith  w h a t 
I  understand to  have been the  reasons o f Goddard, 
L .J . in  his dissenting judgm en t.

W ith o u t express sanction on the  p a rt o f  the  c lub, 
I  th in k  the  appellants ’ c la im  w ou ld  be inadm issible. 
I  tu rn  to  the  c lub  rules to  see i f  “  the  c lub  rules 
a llow  ”  w h a t the appellants contend fo r. I  fin d  
however th a t  the rules w h ich  are vouched as 
m a te ria l negative the  appellants ’ con ten tion . So 
fa r  as concerns the c lub , the  c la im  against them  here 
in  question m ust have been based on the  in d e m n ity  
section o f  ru le  2 w h ich  prov ides th a t  members are 
“  . . . indem nified  as shipowners in  respect o f  losses 
o r cla im s aris ing w ith o u t th e ir  ac tua l fa u lt  or 
p r iv i t y  w h ich  th e y  shall have become liab le  to  pay 
and  sha ll have in  fa c t p a id .”  R u le  2 (i) headed 
b y  the w o rd  “  In d e m n ity  ”  is as fo llow s : “  F o r 
o ther cla im s aris ing in  respect o f  th e  sh ipm ent, 
carriage, discharge o r d e live ry  o f  goods o r m erchan
dise, aris ing th ro u g h  o ther causes th a n  ‘ im proper 
n a v ig a tion  ’ ”  [w h ich  comes under the  head o f 
P ro te c tion ] “  the in te n tio n  being to  m u tu a lly  
p ro te c t and in d e m n ify  the members against the 
negligence o r de fau lt o f  th e ir  servants or agents the 
Associa tion shall be e n tit le d  to  take  c red it fo r  any 
p ro f it  accru ing to  the  members b y  reason o f  any 
w rong fu l ac t o f  h is servants o r agents, up to  the 
measure o f  its  loss, o r recover fo r  its  ow n account 
fro m  th ird  parties any damages th a t  m ay be p ro v 
able b y  reason o f  such neglect.”  B u t fo r the 
obscu rity  o f  the  words “  such neglect ”  i t  w ou ld  be 
clear th a t  the  c lub  was s tip u la tin g  as against its  
members to  have the  r ig h t to  recover on its  own 
account, so fa r  as is necessary to  recoup its e lf fo r  its  
l ia b i l i t y  to  its  m em ber, the  damages w h ich  the 
m em ber w ou ld  be e n tit le d  to  recover fro m  the  person 
in  de fau lt. I n  o ther words, the la tte r  p a rt o f  the 
clause confirm s expressly to  the  c lub  a r ig h t corres
ponding  in  substance to  the  o rd in a ry  r ig h t o f 
subrogation. I f  the  words had been n o t “  such 
neglect ”  b u t “  the  neglect o f the  th ird  parties or 
th e ir  servants o r agents ”  no question cou ld  have 
arisen. I t  is ce rta in ly  d iff ic u lt to  construe “  such 
neglect ”  w ith  lite ra l o r techn ica l accuracy. B u t I  
th in k  i t  can be fa ir ly  construed as re fe rring  back to 
the  earlier words “  negligence o r d e fau lt o f  th e ir  
servants o r agents.”  “  Such neglect ”  on th a t  v iew  
re iterates th e  same idea in  app lica tio n  to  th ird  
parties, to  w hom  alone the  la tte r  words relate. This 
gives a reasonable and in te llig ib le  m eaning to  the 
words, w h ich  otherw ise are s im p ly  u n in te llig ib le . 
O n th is  in te rp re ta tio n  w h ich  I  th in k  is r ig h t ru le  2 (i) 
is expressly inconsistent w ith  the  appellants ’ cla im . 
The ru le  so fa r  fro m  a llow ing , d e fin ite ly  disallows 
w h a t the  appellants contend fo r.

I  th in k  then  th a t R u le -2 (i) excludes such a cla im  
as th a t o f  the appellants. I f ,  however, the  appellants 
assert th a t  w h a t th e y  are contending fo r  is to  be 
e n tit le d  to  c la im  as assignees o f  the  r ig h t  to  be 
indem nified  w h ich  the  respondents as members 
have o r had against the  c lub , the  c la im  w ou ld  
obv ious ly  be m ost anomalous in  m any ways, b u t i t  is 
enough here to  say th a t  in  m y  op in ion  ru le  17 
w ou ld  conclusive ly dispose o f  i t .  I t  p rovides th a t 
“ N o assignment o r subrogation b y  a m em ber o f 
his cover w ith  th is  Associa tion to  charterers o r any 
o ther persons sha ll be deemed to  b in d  th is  Associa
tio n  to  any e x ten t whatsoever.”  I  shall ignore the 
w ord  “  subrogation ”  to  w h ich  I  have fa iled  to  give 
any in te llig ib le  meaning. I  th in k  i t  is p rob a b ly  no 
more th a n  an am p lifica tion , techn ica lly  inaccurate, 
o f  the  w ord  “  assignment.”  I n  m y  op in ion , the  way 
o f  constru ing  clause 8 o f  the  ch a rte r-p a rty  m ost
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favourab le  to  th e  appellants, is th a t  i t  am ounts to  
an agreement in  e q u ity  b y  the  respondents to  assign 
to  them  the benefit o f  th e ir  insurance o r cover w ith  
th e  club, and th a t  the  c la im  w h ich  has arisen 
aga inst the  c lub  has become in  e q u ity  assigned to  
the  appellants. I f  th a t  be the  m eaning (and there 
are m any obvious considerations w h ich  m ake me 
feel th a t  i t  is m uch too  favourab le  to  the  appellants) 
then  ru le  17 c lea rly  and expressly nu llifie s  any 
such agreement to  assign.

I  agree in  substance w ith  the  reasoning o f  Scott 
and Clauson, L .J J . in  the  C ourt o f Appeal. I n  m y  
judgm en t the  appeal should be dismissed.

Lord Romer.— M y  Lords, I  have had the  p riv ilege  
o f  read ing the  opin ions w h ich  have ju s t been delivered 
b y  m y  noble and learned friends, L o rd  A tk in  and 
L o rd  W rig h t. F o r the reasons w h ich  th e y  g ive, I  
also agree th a t  th is  appeal should be dismissed.

Lord Porter.— M y  Lords, th is  case comes to  you r 
Lo rdsh ips ’ House on appeal fro m  a decision o f  the 
C ourt o f  A ppea l g iven  on the  3rd  o f M ay, 1938. The 
d ispute  was o r ig in a lly  subm itted  to  a rb itra tio n , in  
w h ich  the aw ard was stated in  the  fo rm  o f a Special 
Case. I t  is upon  th a t Special Case th a t  you r 
Lordsh ips have to  determ ine the  r igh ts  and lia b ilit ie s  
o f  the  parties.

The case is ve ry  sh o rtly  s ta ted and the facts m ay, 
I  th in k , be set o u t in  its  w ord ing  w ith o u t un d u ly  
lengthen ing m y  op in ion . T hey are as fo llow s :

1. — B y  a cha rte r-p a rty  dated the 28th January , 
1937, a copy o f  w h ich  is annexed hereto and form s 
p a rt o f  th is  case, the  c la im ants agreed to  le t and 
the respondents agreed to  h ire  the s.s. Ovington 
Court fo r a voyage to  the  N o r th  Pacific and re tu rn  
to  the U n ite d  K in g d o m  o r C ontinent.

2. — The said ch a rte r-p a rty  fu rth e r provides 
(inter a lia ) as fo llow s :

“ 8. The cap ta in  (although appointed b y  the 
owners) sha ll be under the  orders and d irec tion  
o f  the  charterers as regards em ploym ent or 
agency; and charterers are to  load stow  and 
t r im  the  cargo a t th e ir  expense under the  super
v is ion  o f  the  cap ta in  who is to  sign b ills  o f 
lad ing  fo r  cargo as presented, in  co n fo rm ity  
w ith  m ates’ and ta lly  clerks’ receipts. Owners 
to  g ive tim e  charterers the  benefit o f th e ir  
p ro tec tion  and in d e m n ity  c lub insurances as 
fa r as c lub  rules a llow , and in  case o f  shortage 
o r damage to  cargo charterers to  bear the 
franchise accord ing to  the c lub rules, w h ich 
owners w ou ld  have otherw ise borne.”

3. — A t  a ll m a te ria l tim es the cla im ants were 
members o f  the  W est o f  E ng land  Steamship 
Owners P ro tec tion  and  In d e m n ity  Association 
L im ite d , and the said steamship was entered in  
Class 1 P ro te c tion  and In d e m n ity . A  copy o f  the 
rules o f  the  said Association is annexed hereto 
and form s p a rt o f  th is  case.

4. — The said rules p rov ided  as to  Class 1 (inter 
alia) as fo llow s :

“  2. The members are p ro tected  and indem 
n ifie d  as shipowners in  respect o f  losses o r 
cla im s aris ing w ith o u t th e ir  ac tua l fa u lt  o r 
p r iv ity ,  w h ich  they  shall have become liab le  to  
pay, and sha ll have in  fa c t pa id  as fo llow s :

“  IN D E M N IT Y .
“  (i) F o r <other cla im s aris ing in  respect o f 

the  shipm ent, carriage, discharge, o r de live ry  
o f  goods o r merchandise a ris ing  th rough

[H. or L.
o ther causes th a n  ‘ im proper n a v iga tion  ’ 
the  in te n tio n  being to  m u tu a lly  p ro tec t and 
inde m n ify  the  members against the negligence 
o r de fau lt o f  th e ir  servants o r agents.

*  *  *  *

‘ ‘ P rov ided  th a t, except in  respect o f  cla im s fo r 
loss o f  life  and personal in ju ry  the  mem ber 
sha ll bear the  f irs t 101. o f  any one c la im  a ttach ing  
to  e ithe r the  p ro tec tion  o r in d e m n ity  section 
o f the rules . . .

“  17. N o assignment o r subrogation b y  a 
m em ber o f  his cover w ith  th is  Association to  
charterers o r an y  o the r persons sha ll be 
deemed to  b in d  th is  Association to  any exten t 
whatsoever.”
6.— D u rin g  th e  currency o f  th e  said charter- 

p a rty  the cla im ants became liab le  to  pay the  sum 
o f 1011. 3s. 4d. to  receivers under ce rta in  b ills  o f 
lad ing, dated the  18th M arch, 1937, and covering 
w heat in  b u lk , as damages fo r  fa ilu re  to  de live r 
the  said goods in  the  same good order and con
d it io n  as when shipped. The damage to  the  said 
goods was due to  im proper stowage.

6.— The said sum o f  1011. 3s. id .  was p a id  in  
fu l l  b y  th e  said Associa tion to  the  said receivers, 
the  c la im ants rem a in ing  liab le  to  re fund  101. in  
respect the reo f to  th e  said Association.

* * * *
11.— Save th a t  i t  was a d m itte d  th a t the 

damage was due to  im proper stowage, no evidence 
was adduced b y  e ithe r p a r ty  as to  the  loading. 
There was no evidence o f  the  extent, i f  any, to  
w h ich  there was supervis ion b y  the  cap ta in  no r 
was there  any evidence o f  p ro test o r app rova l b y  
h im  in  respect o f the  stowage.
I n  these circumstances the  respondents w ho were 

the  shipowners cla im ed th a t  the  appellants w ho were 
the  charterers were liab le  under the  term s o f  clause 8 
o f  the  ch a rte r-p a rty  to  in d e m n ify  them  in  respect o f 
the  loss sustained b y  reason o f  bad stowage. The 
appellants m ain ta ined  th a t on the true  construction  
o f  the  clause the lia b il i ty  fo r  p roper stowage was 
upon the  ship and n o t upon the  charterers and th a t 
in  an y  event the  charterers were e n title d  to  re ly  
upon the  la tte r  p a rt o f  the  clause b y  w h ich  the 
owners were to  g ive th e m  the  benefit o f th e ir  
insurances.

The learned a rb itra to r  awarded the c la im ants 101. 
on ly , v iz ., the  am ount o f  franchise w h ich  the 
shipowner had to  bear before he received any 
in d e m n ity  fro m  his club. T h is  aw ard was affirm ed 
b y  the  learned Judge to  w hom  the  aw ard was referred. 
The C ourt o f  Appeal, however, reversed these 
decisions and found  in  the  term s o f  one o f  the  a lte r
n a tive  awards th a t  the  c la im ants were e n tit le d  to  
recover 1011. 3s. id .

Before y o u r Lordsh ips ’ house the  charterers 
m a in ta ined  th a t  th e y  were free fro m  any lia b il i ty  
to  th e  shipowners. I n  th e ir  submission the  respon
s ib il ity  fo r loading, stow ing and tr im m in g  the  cargo 
was th a t o f  the  owners th rough  th e ir  m aster and no t 
o f  the  charterers. A lte rn a tiv e ly  th e y  contended as 
th e y  had also contended before the learned a rb it 
ra to r  th a t th e y  were liab le  o n ly  fo r  the 101. awarded 
b y  h im  because even i f  the  o b liga tion  o f safe stowage 
was imposed upon them  th e y  were e n tit le d  to  the 
benefit o f  the  in d e m n ity  c lub  insurances, and as the 
shipowners had been recouped b y  the  c lub  fo r  a ll 
th e ir  loss except the  101. franchise, no fu rth e r loss 
was payable b y  the  charterers. The  shipowners on 
the  o ther hand said th a t  i t  was th e  charterers who 
were under an o b liga tion  to  stow  safely and th a t the

Can a d ia n  Tbanspobt Co. L t d . v . Court L in e  L t d .
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in d e m n ity  w h ich  was prom ised to  them  was on ly  
ava ilab le  so fa r  as the  c lub  rules allowed. The club  
rules, as th e y  alleged, d id  n o t so a llow , and fo r  th is  
con ten tion  th e y  re lied  n o t o n ly  upon clause 17 
quoted in  para. 4 o f  the  special case, b u t also upon 
the  rest o f  the  w ord ing  o f clause 2 (1) o f  the  c lu b ’s 
rules w h ich  a fte r beg inning as set o u t in  para. 4 o f 
th e  Special Case, continues as fo llow s :

“  The Association shall be e n title d  to  take  
c red it fo r  any p ro f it  accru ing to  the  m em ber b y  
reason o f  any w ro ng fu l ac t o f  h is servants or 
agents, up to  the  measure o f  its  loss, o r recover 
fo r  its  ow n account fro m  th ird  parties any 
damages th a t  m ay  be p rovab le  b y  reason 
o f  such neglect.”

The question to  be determ ined is obv ious ly  one 
w hich depends solely upon a tru e  in te rp re ta tio n  o f 
the cha rte r-pa rty . The grounds upon, and the 
circumstances under w h ich  l ia b i l i t y  fo r  stowage 
fa lls  e ithe r upon the shipowner o r charterer as the 
case m ay be, have been discussed in  a num ber o f 
cases, fo u r o f  w h ich  invo lved  a consideration o f 
l ia b il i ty  as between shipowners and charterers 
themselves. T hey are The Catherine Chalmers 
(2 Asp. M ar. L a w  Cas. 598 ; 1875, 32 L . T . Rep. 
847); Sack v . Ford  (1862, 13 C. B . (n.s.) 90); H arris  
v . Best-Ryley and Company 1892, (7 Asp. M ar. Law  
Cas. 2 72 ; 68 L . T . Rep. 76) ; and Brys and 
Qylsen Lim ited  v . J . and J . Drysdale and Company 
(1920, 4 L I. L .  Rep. 24).

I  do n o t fo r m yse lf f in d  m uch assistance fro m  the 
decisions in  any o f  these cases. The w ord ing  in  a ll 
except Brys and Qylsen Lim ited  v . J . and J . Drysdale 
and Company (sup.), is ve ry  d iffe ren t fro m  th a t used 
in  the present cha rte r-pa rty , and though in  the  last- 
m entioned case the w ord ing  is s im ila r to  th a t  in  the 
present, the  learned Judge who tr ie d  the  case 
accepted the v iew  th a t the lia b il i ty  was imposed upon 
the  charterers apparen tly  w ith o u t being asked to  
g ive any ve ry  close consideration to  the  m a tte r. 
Speaking fo r  m yself, however, I  am  in  agreement 
w ith  w h a t I  understand to  be n o t on ly  h is v iew  in  
th a t  case b u t also the v iew  o f a ll the  tr ib u n a ls  w hich 
in  the  present case have had  to  consider the meaning 
o f  the cha rte r-pa rty . I n  m y  op in ion  b y  th e ir  con
tra c t the  charterers have undertaken  to  load, stow  
and t r im  the cargo, and th a t expression necessarily 
means th a t  th e y  w i l l  stow w ith  due care. P rim a  
facie  such an ob liga tion  imposes upon them  the  
lia b il i ty  fo r damage due to  im proper stowage. I t  is 
tru e  th a t the  stowage is contracted to  be effected 
under the  supervision o f  the  captain, b u t th is  phrase 
does no t, as I  th in k , m ake the  cap ta in  p r im a r ily  
liab le  fo r  the  w o rk  o f the  charterers’ stevedores. 
I t  m ay indeed be th a t  in  ce rta in  cases, as e.g., where 
the  s ta b ility  o f  the ship is concerned the m aster 
w ou ld  be responsible fo r  unseaworthiness o f  the 
ship and the stevedore w ou ld  no t. B u t in  such cases 
I  th in k  th a t  any lia b il i ty  w h ich  could be established 
w ou ld  be due to  the fa c t th a t  the m aster w ou ld  be 
expected to  know  w h a t m ethod  o f stowage w ou ld  
a ffect his sh ip ’s s ta b ility  and w h a t w ou ld  n o t 
whereas the  stevedores w ou ld  n o t possess any such 
knowledge. I t  m ig h t be also th a t  i f  i t  were proved 
th a t  the m aster had exercised h is r igh ts  o f  supervision 
and in te rvened in  the  stowage, again the  respon
s ib il ity  w ou ld  be his and n o t the  charterers. The 
p rim a ry  d u ty  o f  stowage, however, is imposed upon 
the  charterers and i f  th e y  desire to  escape from  the 
ob liga tion  th e y  m ust, I  th in k , o b ta in  a find ing  
w h ich  imposes the l ia b i l i t y  upon the  capta in  and 
n o t upon them .

In  the present case there is no such finding and

there is no reason fo r  a llow ing  them  to  evade the 
ob liga tions w h ich  th e y  have undertaken.

I t  w i l l  be seen th a t in  the  v iew  I  have expressed, 
m y  op in ion  is fo rm ed solely upon the  term s o f  the  
con trac tua l re lations ex is ting  between the parties 
b y  reason o f  clause 8 o f  the  ch a rte r-pa rty . These 
are, I  th in k , su ffic ient to  impose a l ia b il i ty  upon the  
charterers and i t  is n o t necessary to  consider the  
a lte rn a tive  v iew  taken  b y  the  C ourt o f  A ppeal th a t 
the  charterers b y  requesting the  cap ta in  to  sign the 
b ills  o f lad ing  under w h ich  the ob liga tion  o f  de live ring  
cargo in  good cond ition  was imposed upon the  ship, 
undertook to  in d e m n ify  the  shipowners against 
l ia b il i ty  so incurred.

I f  I  am  r ig h t in  so constru ing  the cha rte r-p a rty  
th e  charterers are liab le  fo r sums pa id  b y  the 
shipowners in  respect o f  damage to  b i l l  o f  lad ing  
holders, except to  the  e x ten t to  w h ich  they  are 
p ro tected  b y  the  p rov is ion  th a t  owners are to  g ive 
charterers the  benefit o f the  p ro tec tion  and in 
de m n ity  o f  the  c lub  insurances so fa r  as c lub  rules 
a llow .

T h is  phraseology is somewhat obscure and m igh t,
1 th in k , bear one o f tw o  meanings : (1) th a t the 
owners w il l  assign to  the  charterers th e ir  r ig h t  o f 
action  against the c lub  fo r losses in  respect o f  w h ich  
the  c lub  have undertaken  to  inde m n ify  them , o r (2) 
th a t  the owners being indem nified  against such loss 
b y  th e ir  p ro tec tion  c lub  w ou ld  forgo th e ir  r ig h t to  
sue the charterers in  respect o f  losses so recoverable 
fo r w h ich  the charterers w ou ld  otherw ise be liab le .

A p a rt fro m  the  p rov is ion  th a t these advantages 
are o n ly  to  be g iven so fa r as c lub  rules a llow , I  see 
no reason w h y  the shipowner should n o t m ake a 
con trac t to  e ithe r effect, w hatever its  legal resu lt 
m ay be. B u t w h ichever v iew  be taken  o f the tru e  
m eaning o f  the  clause, I  th in k  the  c lub  rules fo rb id  
the  shipowner g iv in g  the  benefit suggested. I n  the 
one case despite the  obscu rity  o f the  expression 
“  subrogation b y  a mem ber o f  his cover w ith  th is  
Associa tion,”  the  provis ions o f ru le  17 w ou ld  appear 
to  p reven t the  assignment suggested. W ha tever 
“ sub roga tion ”  m ay mean in  th is  co llocation, the 
ru le  in  m y  v iew  fo rb ids  the  assignment, w hether 
before o r a fte r loss, o f  the  m em ber’s r ig h ts  against 
the  club. B u t i f  the  m eaning suggested under head
2 above is pre ferred then  the  g iv in g  o f  such benefit 
is p ro h ib ite d  b y  the  words quoted above fro m  ru le  
2 (i), “  The Association sha ll be e n tit le d  to  . . . 
recover fo r its  ow n account fro m  th ird  parties any 
damages th a t m ay be p rovab le  b y  reason o f  such 
neglect.”  The use o f  the  words “  such neglect ”  
gives rise to  some d iff ic u lty . S tr ic t ly  speaking the 
o n ly  negligence m entioned in  the  sub-ru le is the 
negligence o f  th e  m em ber’s servants o r agents. 
O bviously, however, th ird  parties cannot be liab le  
fo r  the  neglect o f  a m em ber’s servants o r agents and 
I  th in k  th a t  a reasonable construction  m ay be p u t 
upon the  words b y  reading “  such neglect ”  as 
m eaning th e  neglect o f the  servants o r  agents 
o f  the th ird  p a rty . I f  th is  be the true  v iew , the sub- 
ru le  expressly provides fo r  the  re ten tion  o f  the  c lub ’s 
r ig h t to  recover against th ird  parties w ho are liab le  
fo r bad stowage o r fo r  o ther m a tte rs  causing loss 
to  the  shipowner and fo rb ids  the  shipowner from  
excusing th e  th ird  p a r ty  fro m  the  resu lts o f  his 
negligence. W hichever v ie w  therefore be taken  o f 
the  m eaning o f  the phrase “  owners to  g ive tim e- 
charterers th e  benefit o f  th e ir  p ro te c tio n  and 
in d e m n ity  c lub  insurances so fa r  as c lub  rules 
a llow ,”  c lub  rules in  th is  case do nqj. a llow  the  g ran ting  
o f  the  benefit w h ich  the owners are suggested to  
have given.
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F o r these reasons I  th in k  the  judgm en t o f  the 
C ourt o f A ppeal was r ig h t and should be affirm ed.

Appeal dismissed.
Solic ito rs fo r  the  appellants, Middleton, Lewis 

and Clarke.
Solic ito rs fo r  the  respondents, Holman, Fenwick 

and W illan.

COURT OF APPEAL,
June  17 and  18, 1940.

(Before Sir  W il f r id  Gr e e n e , M .R ., Scott 
and Goddard , L .J J .)

Im perial Smelting Corporation, Lim ited 
v. Joseph Constantine Steamship Line, 

Lim ited (a)

APPEAL FROM TH E  K IN G ’S BENCH D IV IS IO N .

[T h is  decision was reversed b y  the  House o f  Lords
on 9 th  M ay, 1941.— E d .]
S h ip  chartered— E xplos ion o f donkey boiler—■ 

Shipowner unable to ca rry  out contract o f 
charter-party— Unknown how explosion caused 
— N o  rig h t to c la im  by shipowner o f fru s tra tio n  
o f contract— Shipoumer bound to prove f r u s 
tra tion  occurred unthout h is default.

A  contract by a charter-party to provide a named 
sh ip  a t a named loading p o rt ;  in a b ili ty  o f the 
shipowner to carry out h is contract because a 
donkey boiler exploded and caused serious 
damage to the sh ip  ; no exception in  the 
charter-party covering those facts. The arb itra tor 
was unable to say whether the cause o f the 
accident was or was not the negligence o f the 
donkeyman or other servant o f the ovmer, but 
held that i t  was not impossible that i t  was so 
caused. On those facts the shipowners claimed 
that they came w ith in  the doctrine o f fru s tra tio n  
o f the contract causing im p oss ib ility  o f its  
performance. The a rb itra to r held that they 
d id  not, but stated an interim , case under the 
A rb itra tio n  A c t, 1934. A tk inso n , J . ,  held 
that the c la im  that there was fru s tra t io n  o f 
the contract was well founded. The charterers 
appealed to th is court.

H e ld, that the a rb itra to r took the rig h t view. A  
p a rty  p r im a  fac ie  g u ilty  o f a fa ilu re  to perform  
his contract could not escape under the plea  
o f fru s tra tio n , unless he proved that the fru s tra 
tion  occurred w ithout his default. There could 
be no fru s tra tio n  in  the legal sense unless 
the shipoumer proved affirm ative ly that the 
cause ivas not brought in to  operation by his  
default.

(o) Reported by Geoffrey P. L anqworthy, E sq , 
Barrister-at-Law.

Decision o f A tk inson , J .  (ante p .  3 5 4 ;  162
L .  T . Rep. 267), reversed.

A p p e a l  fro m  the  ju d g m e n t o f  A tk in so n , J . The facts 
appear fro m  the  headnote.

A . T . M ille r, K.C ., G. St. C. Pilcher, K.C ., and 
Charles Stevenson fo r  the  appellants. S ir Robert 
Aske, K .C., and Patrick Devlin  ( fo r T. A . Mocatta 
on w a r service) fo r  the  respondents.

Sir W ilfred Greene, Master of the Rolls.— W e need 
n o t tro u b le  you , M r. M ille r. S cott, L .J ., w i l l  de liver 
judgm en t firs t.

Scott, L. J.— T his  is a v e ry  s im ple case, and these 
are the facts.

A  con trac t b y  a ch a rte r-p a rty  to  p rov ide  a named 
ship a t a named load ing p o r t ; in a b il ity  o f  the 
owner to  ca rry  o u t his con trac t because a donkey 
bo ile r exploded and caused serious damage to  the 
ship ; no exception in  the  ch a rte r-p a rty  covering 
those facts. The a rb itra to r  was unable to  say 
w hether the cause o f  the accident was o r was n o t the 
negligence o f  th e  donkeym an o r o ther servant o f  the 
owner, b u t held th a t  i t  was n o t im possible th a t  i t  
was so caused. O n those facts th e  owners contended 
th a t  they  came w ith in  the  doctrine  o f  fru s tra tio n . 
M r. W ill in k ,  the  a rb itra to r, he ld th a t  th e y  d id  no t, 
b u t  stated an in te rim  case under the  A rb itra t io n  
A c t, 1934. A tk in so n , J ., he ld  th a t  the  con ten tion  
was w e ll founded. The  charterers appealed to  
th is  court.

W e are o f  op in ion  th a t  the  appeal m ust be allowed 
on the  g round th a t  the  a rb itra to r  to o k  the  r ig h t 
v iew . A  p a r ty  p rim a  facie  g u ilty  o f  a fa ilu re  to  
pe rfo rm  h is con trac t cannot escape under the  plea 
o f  fru s tra tio n , unless he proves th a t  the  fru s tra tio n  
occurred w ith o u t his de fau lt. There is no fru s tra tio n  
in  the  legal sense unless he proves a ffirm a tive ly  
th a t  the cause was n o t b rough t in to  operation b y  his 
de fau lt.

I  say no th ing  upon the  p o in t raised b y  M r. M ille r 
as to  the  onus o f  p ro o f in  a case o f  negligence under 
such facts as were p roved  in  the case o f  Scott v . 
London Dock Company (3 H . &  C. 596), where there  
was he ld  to  be a p resum ption  o f  negligence. I t  is n o t 
necessary, fo r  the  decision o f  th is  case, to  consider 
th a t  p resum ption  o f  law  upon the find ings o f  the 
learned a rb itra to r  here, and, therefore, I  do n o t 
deal w ith  S ir R obe rt Aske’s a rgum ent on th a t p o in t 
and express no op in ion  as to  w hether his a rgum ent 
on th a t  p o in t is r ig h t o r w rong.

I t  is unnecessary to  discuss the  numerous cases 
c ited  b y  the  learned judge. The  appeal w i l l  be 
allowed, w ith  costs here and below, and judgm en t 
in  accordance w ith  the  term s o f  the  a rb itra to r ’s 
find ing .

The Master of the Rolls.— I  agree. The o n ly  w ord  
w h ich  I  w ish  to  add is th a t no th ing  can be m ore 
dangerous, when a question o f  burden o f  p ro o f 
has to  be considered, th a n  to  p ic k  ou t the  language 
o f  learned judges used in  cases where ne ither they  
no r anybody else was th in k in g  o f  the  question o f  
the  burden o f  p roo f, because i t  was n o t a m a tte r 
w h ich  was in  issue. The language o f  m any o f  the  
a u tho ritie s  exam ined and c ited  was used w ith  
reference to  the  fu l l  facts  w h ich  were before the 
cou rt there, and nobody, I  th in k , w ou ld  be m ore 
surprised th a n  th e  learned judges themselves w ho 
used those expressions to  f in d  th a t  those expres
sions were used and re lied  upon as a ffo rd ing  some 
assistance on the  question o f  onus o f  p roo f, w h ich
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was a m a tte r w h ich  was n o t being dea lt w ith  in  
those judgm ents.

I  agree w ith  w h a t Scott, L .J ., has said, and th a t 
th is  appeal m ust be allowed.

Goddard, L. J.— T agree.
Appeal allowed.

Solic ito rs fo r  the  appellants, Parker, Garrett and 
Co.

S olic ito rs fo r  the  respondents, Holman, Fenwick 
and W illan.

^mtse of ICarbs.

A p r i l  11, 15, 16 and June  24, 1940.
(Before L ords M augham , At k in , W r ig h t , 

R omer and Porter .)

Smith Hogg and Company Lim ited v. Black 
Sea and Baltic General Insurance Company, 

Lim ited, (a)
Contract o f carriage by sea— Exceptions clauses—  

Shipowner excused fo r  neglect o f master in  
navigation or management— Q ualified exception 
o f unseaworthiness— Unseaworthiness o f ship  
on sa ilin g— F a ilu re  o f due diligence by s h ip 
owners to render sh ip  seaworthy— Loss which  
could not have arisen but fo r  that unseaworthi
ness— Other causes o f the loss— Alleged negligent 
act o f master— L ia b il i ty  o f shipowner.

P er Lo rd  W righ t (V iscount M augham  and Lo rd  
A tk in  con cu rrin g ): Where a shipoumer is  liable  
on h is w a rran ty  o f seaworthiness and the sh ip  
is  unseaworthy when she commences her voyage, 
he rem ains liable f o r  the loss o f or damage to the 
cargo, however caused, provided that the loss o f or 
damage to the cargo could not have arisen, but 
fo r  that unseaworthiness. I f  her unfitness 
becomes a  real cause o f loss or damage to the 
cargo, the shipoumer is  responsible, although 
other causes fro m  whose effect he is  excused either 
at common law  or by express contract have 
contributed to cause the loss. There is  no 
d is tinc tion  between cases where the negligent 
conduct o f the master is  a  cause and cases 
where any other cause such as a p e r il o f the sea 
or f ire  is  a co-operating cause. A  negligent 
act is  as much a co-operating cause, i f  i t  is  a 
cause at a ll, as an act which is  not negligent. 
The question is  the same in  either case: 
W ould the disaster not have happened i f  the sh ip  
had fu lf il le d  the shipowner's obligation o f 
seaworthiness even though the disaster would not 
have happened i f  there had not been also the 
specific p e r il or act ? See The Christel Yinnen  
(132 L .  T . Rep. 337 ;  (1924) P . 208).

Accordingly i t  being fo u n d  in  the present case 
that, fro m  the fa ilu re  o f due diligence by the 
shipowners, the sh ip  was not in  a seaworthy 
condition when she commenced her voyage fro m  
Soroka, as 255,232 o f the 703,111 St. Petersburg 
standards o f timber, which she carried were

(a) Reported by C. G. Moran, E sq., Barrister-at-Law.

[H .  o r  L .

on deck, rendering the sh ip  unstable and too 
tender fo r  the voyage so that when she sailed 
she was lis tin g  about five  degrees to po rt and had 
a sm all actual and so greater po tentia l negative 
metacentric height, i t  was H e ld  by V iscount 
M augham  and Lords A tk in  and W righ t that 
whether the subsequent acts o f the master a t 
Stornoway, where she called, in  bunkering  
as he d id  and w ithou t discharging or reducing  
the deck cargo and in  pu m p ing  out the forepeak 
were contribu tory causes o f the disaster when 
the vessel fe l l  on her beam ends w ith  her masts 
broken or carried away, or whether such acts 
were or were not negligent (the shipowners 
being excused by the exceptions clause fo r  loss 
or damage fro m  the neglect o f the master) the 
shipowners were liable fo r  the damage. A n d  i t  was 
H e ld  by Lords Romer and Porte r that in  a sea
worthy sh ip  the acts o f th is master would have 
been safe. I t  was therefore, unnecessary to con
sider what would be the result i f  the loss were 
attributable p a rtly  to the coaling and p a rtly  
to the unseaworthiness o r to determine whether 
the fa c t  that the unseaworthiness was a sub
s tan tia l cause, even though some other matter 
relied on was a substantial cause also, would 
be enough to make the shipowners liable fo r  
fa ilu re  to use due care to make the sh ip  sea
worthy.

A ppeal fro m  a judgm en t o f  the  C ourt o f  Appeal. 
The facts are fu l ly  s ta ted in  b o th  judgm ents.
S ir Robert Aske, K .C ., and  C yril M ille r  fo r the 

appellants.
Q. St. C. Pilcher, K .C . and Valentine Holmes (fo r 

the Hon. T. 6 . Roche on w ar service.)
The House to o k  tim e  fo r consideration.
Viscount Maugham.— M y  Lords, I  had prepared 

an op in ion  on th is  appeal, before I  had the  advantage 
o f  reading the  opin ions o f  m y  noble and learned 
friends, L o rd  W r ig h t and L o rd  P orte r. I  f in d  in  
those opin ions a ll the  rem arks w h ich  I  had proposed 
to  address to  yo u r Lordsh ips and in  order to  save 
yo u r Lordsh ips tim e, I  m ere ly  say th a t  I  agree 
w ith  those opinions and w ith  the  necessary con
clusion th a t  th is  appeal m ust be dismissed w ith  
costs.

Lord Wright.— M y  Lords, m y  noble and learned 
fr ie n d  L o rd  A tk in  requested me to  say th a t  he has 
read in  p r in t  the  op in ion  w h ich  I  am  about to  
de live r and agrees w ith  i t .

M y  Lords, the  appellants, w ho are owners 
o f  the  steam ship Lilbu rn , c la im ed in  the 
ac tion  a general average c o n trib u tio n  fro m  the 
respondents who fo r purposes o f  the  case are 
trea ted  as stand ing  in  th e  shoes o f  th e  charterers, 
E xpo rtles  Moscow, under a ch a rte r-p a rty  dated 
24 th  J u ly , 1935. The respondents resisted the  cla im  
on the  g round th a t  the  L ilbu rn  was unseaw orthy 
on sa iling  fro m  the load ing  p o rt Soroka and  th a t the 
appellants had n o t exercised due diligence to  make 
her seaw orthy and th a t the  average act was occa
sioned b y  the  unseaworthiness, as also was the loss 
o f  and damage to  cargo fo r  w h ich  th e y  counter
claim ed. Branson, J . w ho tr ie d  the  case in  the 
Com mercial C ourt decided in  fa vo u r o f  the  appellants 
b u t h is decision was reversed b y  the  C ourt o f  A ppea l.

B o th  courts  decided th a t  th e  steamship was u n 
seaw orthy on sa iling  and th a t  the  appellants had no t 
exercised due diligence to  m ake her seaworthy. 
B u t whereas Branson, J . he ld th a t the  unseaworthi-

Smith Hogg &  Co. v. Black Sea & Baltic Insurance Co .
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ness d id  n o t cause the  loss, the  Court o f A ppeal held 
th a t the cause o f the  disaster was the  unstable and 
unseaw orthy co nd ition  o f  the  vessel, w h ich  was due 
to  a fa ilu re  to  exercise due diligence.

There are thus  concurrent find ings on the  fa c t o f 
the  unseaworthiness. T h is  House is n o t debarred 
fro m  re-opening, and, i f  so advised, reversing, con
cu rren t find ings o f facts o f the  Courts below, though 
the  House w il l  a lways tre a t such find ings w ith  
respect. I n  the  present case I  have, a fte r ca re fu lly  
considering the  evidence, come to  th e  conclusion 
th a t  there is no g round fo r  d iffe ring  fro m  the  find ings 
o f  the  courts  below. I  sha ll sta te  v e ry  sh o rtly  
w h y  I  agree w ith  these find ings. The ch a rte r-p a rty  
prov ided  fo r  the  load ing a t Soroka o f  a fu l l  and 
complete cargo o f  wood goods, in c lu d in g  a deck 
load n o t exceeding w h a t the  vessel could reasonably 
stow  and ca rry , to  be de livered a t G arston. O f 
the  o ther cond itions contained in  the  ch a rte r-p a rty  
i t  is o n ly  necessary to  refer to  certa in  exceptions 
set o u t in  clause 12, in  p a rtic u la r  th a t  the  sh ip 
owner should n o t be liab le  fo r  loss o r damage resu lt
in g  fro m  unseaworthiness unless caused b y  w an t 
o f due diligence on the  p a rt o f  the  shipowner to  make 
the vessel seaw orthy ; and also th a t  th e  shipowner 
should n o t be responsible fo r  loss o r damage aris ing 
fro m  (amongst o ther th ings) act, neglect o r de fau lt 
o f  the  m aster in  the  n a v ig a tion  o r m anagem ent o f 
the ship o r fro m  perils, dangers and accidents o f  the 
sea. General average i f  any, was to  be se ttled  in  
London  according to  the  Y o rk -A n tw e rp  Rules, 1924, 
in  accordance w ith  E ng lish  Law .

The L ilburn  loaded a t Soroka 703,111 St. Peters
bu rg  standards o f  tim be r, o f  w h ich  255,232 were on 
deck. The m aster shut ou t about 629 standards, 
because, as the  judge  found, in s ta b il ity  had a lready 
m anifested its e lf  b y  th e  vessel lis t in g  a bou t five  
degrees to  p o rt d u ring  the load ing  o f  the las t few  slings 
o f  cargo. The L ilb u rn  sailed w ith  th a t  lis t. On sa iling  
she had no appreciable m etacentrie  h e ig h t ; indeed 
she had  i t  seems a sm all negative m etacentrie  he igh t. 
The w eather on the  voyage was n o t exceptional, 
th e  h ighest force o f  w in d  being force 7 on tw o  
days. B u t as th e  voyage w en t on th e  p o rt lis t  
increased to  8 o r 9 degrees, and tw o  days a fte r th a t  
happened she w en t over to  s ta rboard  w ith  a l is t  o f 
7 degrees, w h ich  increased to  12 degrees, then  to  15 
and then  to  17 degrees, w h ich  was her cond ition  
when she p u t in to  S to rnow ay to  replenish her 
bunkers, o f  w h ich  she had then  o n ly  fo u r tons le ft. 
She had s ta rted  fro m  Soroka w ith  insu ffic ien t 
bunkers and was in  th a t respect unseaw orthy b u t 
no p o in t has been made o f  th is  and I  ignore it .  
O n en tering  S to rnow ay to  coal, the  forepeak was 
pum ped ou t, as she was considerably down b y  the 
head. T h a t obv ious ly  w ou ld  increase her tenderness. 
I n  order to  bunker she was m oored w ith  her p o rt 
side alongside a coal h u lk . N o  deck cargo was re 
m oved before bunkering . W hen about 16 tons 
had been p u t in to  her bunkers, w h ich  was done as 
n ea rly  as possible in  the  m idsh ip  section o f  the  ship, 
she s ta rted  to  come u p rig h t. She then  w en t over 
to  p o rt and when th e  p o rt l is t  had reached about 25 
degrees w a te r poured in to  her and e ve n tua lly  she 
la y  on he r beam ends. H e r crew  had to  leave her. 
She was p u t on th e  beach w ith  the  he lp  o f  tugs, 
th e  deck cargo was discharged, portions were los t or 
damaged, b u t the  balance was reshipped, and she was 
tow ed to  Garston w ith  the  rest o f her cargo, some 
o f  i t  be ing in  a damaged cond ition .

There was some con flic t o f expert evidence, b u t i t  
seems clear th a t  the  deck cargo rendered the  vessel 
unstable and too  tender fo r th e  voyage. I t  is true  
th a t she cou ld  n o t s ink  because the  tim b e r w ou ld

keep her a float, b u t she was liab le  to  fa ll, as she d id  
in  fac t, on her beam ends, and become a dere lic t. 
She was c learly  u n f it  to  ca rry  and  de live r the  cargo 
safely and her cond ition  endangered the lives o f  the 
crew. She was unseaw orthy on any d e fin itio n  o f 
the  te rm . I t  was sought to  say th a t  the  disaster 
a t S tornow ay was due to  th e  act o f  the  m aster in  
p u tt in g  in  the bunkers as he d id , and in  pum p ing  
o u t the  forepeak. I t  was said th a t his ac tion  in  
these respects was negligent, and, also, i t  m ay be, 
th a t  he began to  bunker her w ith o u t d ischarging 
or reducing the  deck cargo. There is no clear 
find ing  th a t  the  m aster was negligent. B u t w hether 
he was neg ligent o r n o t w h a t th e  m aster d id  could 
have done no ha rm  i f  the  L ilbu rn  had n o t been u n 
seaworthy. The unseaworthiness, cons titu ted  as i t  
was b y  load ing an excessive deck cargo, was obviously  
o n ly  consistent w ith  w an t o f  due diligence on the 
p a rt o f  the  shipowner to  make her seaworthy. 
Hence the  qua lified  exception o f  unseaworthiness 
does n o t p ro te c t the  shipowner. I n  effect such an 
exception can o n ly  excuse against la te n t defects. 
The overloading was the resu lt o f ove rt acts.

O n these facts Branson, J . decided in  fa vo u r o f  
the  appellants. Though he he ld  th a t the  vessel was 
unseaw orthy and  the  w a rra n ty  had been broken, 
the  unseaworthiness d id  n o t in  h is op in ion  cause 
the  loss. H e held th a t  the  necessary nexus between 
the  unseaworthiness and  th e  disaster was absent 
because in  his op in ion  the  vessel could have been 
bunkered a t S tornow ay in  such a m anner as to  b rin g  
her back to  u p rig h t and enable her to  proceed and 
de live r her cargo a t Garston. H e d is tinguished 
Paterson Steamships, Lim ited  v . Canadian Co-opera
tive Wheat Producers, Lim ited  (18 Asp. M ar. L aw  
Cas. 524 ; 151 L . T . R ep. 549) on the  ground 
th a t  there  the  defect cou ld  n o t have been remedied 
du ring  the  voyage. H e  he ld  th a t  the  accident to o k  
place n o t b y  reason o f  th e  unseaworthiness o f  the  
ship b u t b y  reason o f  the  acts o f  the  m aster w h ich  
were w rong in  the  circumstances and th a t  the 
appellants were e n title d  to  succeed b y  reason o f  the 
exception in  clause 12, “  ac t neglect or d e fau lt o f  
the m aster.”  H e  d id  n o t in  term s fin d  th a t the  m aster 
was n e g lig e n t; though  perhaps th a t is im p lied . 
E a rlie r in  h is judgm en t, however, he had described 
the p u tt in g  on board o f  the  16 tons as done “ in  a 
ve ry  o rd in a ry  w a y .”

T h is  decision obv ious ly  raised a v e ry  im p o rta n t 
question o f m ercantile  law . I t  was reversed b y  the  
C ourt o f Appeal. M acK innon, L .J . in  g iv in g  the 
leading judgm en t, agreed w ith  the  find ing  o f 
Branson, J . on th e  issue o f  unseaworthiness. H e held 
th a t the  cause o f  th e  disaster was c learly  due to  the 
unstable co n d itio n  o f  the vessel on sa iling  from  
Soroka, w h ich  had con tinued  r ig h t up  to  the  disaster 
and a ll th a t cou ld  be said about the  m aster’s con
duct a t S to rnow ay was th a t  his act, o r de fau lt con
duced to  the  disaster e ithe r b y  h is n o t do ing some
th in g , o r b y  his do ing som ething w h ich  m ig h t 
have been done d iffe re n tly , to  p reven t the disaster, 
e ithe r in  pum p ing  o u t the  forepeak o r p u tt in g  in  
the  bunkers as he d id . I n  his op in ion  th e  tes t to  
a p p ly  (fo llow ing  K opito ff v . Wilson (1876), 3 Asp. 
M ar. L a w  Cas. 163 ; 34 L . T . Rep. 677 ; 1 Q. B . D . 
377), was “  A lth o u g h  the  disaster a t S tornow ay w ou ld  
n o t have happened b u t fo r  the  fa c t th a t coals were 
being loaded w ith  the  forepeak pum ped out, y e t i t  is 
to  be considered as caused b y  the  unfitness i f  the  
ju r y  (or judge) th in k  the  vessel w ou ld  n o t have 
capsized i f  she had sailed in  a f i t  s tate fro m  Soroka.”  
H e  he ld  accord ing ly th a t  th e  appellants cou ld  n o t 
recover in  respect o f  the  general average loss and 
expense, b u t  were liab le  on the  countercla im .
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D u  Parcq, L . J . concurred. B u t he doubted w h a t the 
p roper answer w ou ld  have been i f ,  there having  
been a c learly  negligent act on the  p a rt o f  the master, 
coupled w ith  unseaworthiness, the  question was 
w hether the  loss was caused b y  the fo rm er o r the 
la tte r, o r b y  bo th . B u t he th o ug h t th a t  the  conduct 
o f  the  m aster was p e rfe c tly  excusable. M acnaghten,
J . gave no separate judgm en t. I  agree w ith  
M acK innon, L .J . ’s sta tem ent o f  the  law  b u t in  v iew  
o f  the  considered op in ion  o f  Branson, J ., I  fee l i t  
desirable to  sta te  in  m y  ow n w ay how  I  regard th is  
question o f  law , w h ich  is fundam enta l in  regard to  
the  sea carriage o f goods. I  do no t, w ith  respect, 
share du  Parcq, L .J . ’s doubts, w h ich  I  th in k  are 
rea lly  inconsistent w ith  the  reasoning o f  M ac
K in n o n , L .J .

S ir R obe rt Aske has strenuously contended on 
beha lf o f the  appellants, th a t  the  m aster’s action, 
w hether o r n o t negligent, was novus actus inter- 
veniens, w h ich  b roke the  nexus o r cha in  o f  causa
tio n , and reduced th e  unseaworthiness fro m  causa 
causans to  causa sine qud non. I  cannot help depre
ca ting  the  use o f  L a t in  o r so-called L a t in  phrases 
in  th is  w ay. T hey o n ly  d is tra c t the  m in d  fro m  the  
tru e  p rob lem  w h ich  is to  a p p ly  the  p rinc ip les  o f 
E ng lish  La w  to  th e  rea lities o f  the  case. Causa 
causans is supposed to  mean a cause w h ich  causes 
w h ile  causa sine qud non means, I  suppose, a cause 
w h ich  does no t, in  the  sense m a te ria l to  the  p a r t i
cu la r case, cause, b u t is m ere ly  an inc iden t w h ich  
precedes in  the  h is to ry  o r n a rra tive  o f  events, b u t as 
a cause is n o t in  a t the  death, and hence is irre levan t. 
E ng lish  L a w  can fu rn ish  in  its  ow n language 
expressions w h ich  w il l  m ore f i t ly  state th e  problem  
in  any case o f  th is  typ e . Indeed the  question w ha t 
antecedent o r subsequent event is a re levan t o r 
decisive cause varies w ith  the  p a rtic u la r  ease. I f  
to r t ,  w h ich  m ay in  some respects have its  own 
rules, is p u t aside and the  e n q u iry  is lim ite d  to  con
tra c t, th e  selection o f  th e  re levan t cause o r causes 
w i l l  genera lly v a ry  w ith  the  na ture  o f  the  con trac t. 
I  say “  cause o r causes ”  because as L o rd  Shaw 
po in ted  o u t in  Ley land Shipping Company v . 
Norwich Union Insurance Company (14 Asp. M ar. 
L a w  Cas. 2 58 ; 118 L . T . Rep. 120 ; (1918) A . C. 
350), causes m ay  be regarded n o t so m uch as a 
chain, b u t as a ne tw ork . There is a lways a com 
b in a tio n  o f  co-operating causes, o u t o f  w h ich  the 
law , em ploying  its  em p irica l o r comm on sense v iew  
o f  causation, w i l l  select the  one o r m ore w h ich  i t  
finds m a te ria l fo r  its  special purpose o f  decid ing the  
p a rtic u la r case. T h a t th is  is the  tes t o f  the  s ign i
ficance o f  an event fro m  the  s tandpo in t o f  causation 
is c learly  illu s tra te d  b y  th is  ve ry  doctrine  o f  sea
w orth iness and its  re la tio n  to  k in d re d  questions o f  
negligence as app lied to  the  tw o  m a ritim e  contracts, 
m arine  insurance and sea carriage o f  goods. I n  the 
fo rm er, seaworthiness is a cond ition  precedent (at 
least in  voyage policies) and i f  n o t com plied w ith  the 
insurance never attaches. I n  carriage o f  goods b y  
sea, unseaworthiness does n o t a ffect th e  ca rrie r’s 
l ia b il i ty  unless i t  causes the  loss as was held in  
th e  Europa (11 Asp. M ar. L a w  Cas. 19 ; 98 L . T . 
Rep. 246 ; (1908) P. 84) and in  K ish  v . Taylor 
(12 Asp. M ar. La w  Cas. 217 ; 106 L . T . Rep. 900 ; 
(1912), A . C. 604). A ga in , in  m arine  insurance, 
negligence causing the  loss does n o t in  general 
a ffect the  assured’s r ig h t to  recover. I n  carriage 
o f  goods b y  sea, the  shipowner w i l l  in  the  absence o f  
v a lid  and suffic ient exceptions be liab le  fo r a loss 
occasioned b y  negligence. A p a rt fro m  express 
exceptions, the ca rrie r’s con trac t is to  de live r the  
goods safely. B u t when the  practice  o f  hav ing  
express exceptions lim it in g  th a t ob liga tion  became 
comm on, i t  was la id  down th a t there  were fu n da 
m en ta l ob liga tions w h ich  were n o t affected b y  the

specific exceptions, unless th a t was made clear b y  
express words. Thus an exception o f  perils  o f  the 
sea does n o t q u a lify  the  d u ty  to  fu rn ish  a seaworthy 
ship o r to  ca rry  the  goods w ith o u t negligence (see 
the  case o f  Paterson Steamships, Lim ited) (sup.). 
F ro m  the  na tu re  o f  con tra c t the  re levan t cause o f  the 
loss is he ld  to  be the  unseaworthiness o r the  neg li
gence as the case m ay  be, n o t the  p e ril o f  the  sea, 
where b o th  th e  breach o f  the  fundam enta l ob liga tion  
and the  ob jec tive  p e ril are co-operating causes. 
The co n trac tua l exception o f  perils  o f  the  seas does 
n o t a ffect th e  fundam enta l ob liga tion , unless the 
con tra c t qualifies the  la tte r  in  express terms.

To consider these rules, in  re la tio n  to  unsea
worthiness, I  th in k  the  con trac t m ay  be expressed 
to  be th a t  the  shipowner w il l  be liab le  fo r an y  loss 
in  w h ich  those o ther causes covered b y  exceptions 
co-operate, i f  unseaworthiness is a cause, o r i f  i t  is 
preferred, a real, o r effective o r ac tua l cause. The 
law  is, I  th in k , co rre c tly  s ta ted b y  the  la te  Judge 
Carver in  Carriage o f  Goods b y  Sea, sect. 17. I  
quote fro m  the  F o u r th  e d ition , pub lished in  1905, 
w h ich  was the  las t e d itio n  revised b y  the  learned 
au thor. The words o f  the  section are : “ A n d  fu rth e r 
th e  shipow ner rem ains responsible fo r  loss or 
damage to  th e  goods, however, caused, i f  the  ship 
was n o t in  a seaw orthy co n d itio n  when she com 
menced her voyage and i f  the  loss cou ld  n o t  have 
arisen b u t fo r  th a t  unseaworthiness. . . .  I f  her 
unfitness becomes a rea l cause o f  loss o r damage 
to  the  cargo, the  shipowner is responsible, a lthough  
o th e r causes fro m  whose effect he is excused e ithe r 
a t comm on law  or express con trac t have con tribu ted  
to  cause the  loss.”  The a u th o r re lied  fo r  th a t p ropo
s itio n  n o t o n ly  on K op ito ff v . Wilson (sup.), c ited  
b y  M acK innon, L .J ., b u t on The Olenfruin  (5 Asp. 
M ar. La w  Cas. 413 ; 52 L . T . Rep. 769, 10 P. D . 103) 
and Steel v . State Line  (3 Asp. M ar. La w  Cas. 516 ; 
1877, 37 L .  T . Rep. 333 ; 3 A pp . Cas. 72). I n  t ru th , 
unseaworthiness, w h ich  m ay assume accord ing to  
the  circumstances an a lm ost in f in ite  va rie ty , can 
never be the  sole cause o f  the  loss. A t  least I  have 
n o t th o u g h t o f  a case where i t  can be the  sole cause. 
I t  m ust, I  th in k , a lways be o n ly  one o f  several 
co-operating causes. The im portance  to  m y  m ind  
o f  C arver’s s ta tem ent is th a t  i t  uses the inde fin ite  
a rtic le , “  ‘ a ’ cause,”  n o t the  de fin ite  a rtic le , “  1 the  ’ 
cause.”  I n  th is  connection I  can d raw  no d is tin c tio n  
between cases where th e  neg ligent conduct o f  the 
m aster is a cause and cases in  w h ich  any other 
cause, such as perils  o f  the  seas, o r fire, is a co
opera ting  cause. A  neg ligent act is as m uch a co
opera ting  cause, i f  i t  is a cause a t a ll, as an act 
w h ich  is n o t negligent. The question is the  same 
in  e ithe r case. I t  is, w ou ld  the  disaster n o t have hap
pened i f  the  ship had fu lf il le d  the  o b lig a tio n  o f  sea
worthiness, even th o ug h  th e  disaster cou ld  no t 
have happened i f  there  had n o t also been th e  specific 
p e ril or ac tion  ? There is precise a u th o r ity  fo r th is  in  
the  judg m e n t o f  the  C ourt o f  A ppeal de livered by 
th a t g rea t a u th o r ity  on m ercan tile  law , S cru tton, 
L .J ., w ith  the  concurrence o f  Bankes and A tk in , 
L .J J . in  The Christel Vinnen (sup.). Cargo in  th a t 
case was damaged b y  leakage th ro u g h  a leaky r iv e t ; 
the  damage m ig h t have been checked b u t fo r the 
negligence o f  the  m aster in  n o t de tecting  the  w ater 
in  the ho ld  and pum p ing  i t  ou t. I t  was held (n o t
w ith s ta n d ing  an exception o f  negligence) th a t  the 
shipowners were responsible fo r  the  w hole o f  the 
damage, n o t m ere ly  fo r  such p ro p o rtio n  as m ust 
have been incu rred  before the  in flo w  o f  w a te r could 
have been checked. N o  d is tin c tio n  was draw n 
between damage due to  perils  o f  the seas alone and 
th a t  due to  perils  o f  the  seas and to  negligence 
combined. S cru tton, L .J . said : “  The  w a te r w h ich 
entered and d id  the  damage entered th ro u g h  unsea-
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worthiness ; its  effects when in  the  ship m ig h t have 
been p a rt ia lly  remedied b y  due diligence, w h ich  the 
shipowner’s servant d id  n o t take. B u t in  m y  view 
the  cause o f  the  resu lting  damage is s t i l l  unsea
worthiness. . . . Here the m an w ho has b y  his 
o rig ina l breach o f  con trac t caused the o p p o rtu n ity  
fo r  damage has b y  the negligence o f  his servants 
increased i t .  H e  cannot show any exception to  
p ro te c t h im  and cannot show th a t  the  dom inan t 
cause o f  the damage was n o t the unseaworthiness 
w h ich  adm itte d  the  w ate r in to  the  sh ip .”  I  th in k  
th is  can be as t r u ly  said o f  negligence in  acting  as in  
o m itt in g  to  act. I f -  I  m ay, however, ven tu re  to  
critic ise  the  language o f  the  learned L o rd  Justice, 
I  should p re fe r to  avo id  the  w ord  “  dom inan t ”  
w h ich  he takes fro m  the  m arine insurance cases 
c ited  b y  h im , in  w h ich  i t  is necessary to  fin d  the 
causa proximo  o r dom inan t cause. T h is  results by  
reason o f  |the special character o f  th a t  con trac t 
where the lia b il i ty  to  pay depends, b road ly  speaking, 
on the casua lty being caused d ire c tly  b y  the 
happening w h ich  the con trac t s tipu la tes to  be the 
event on w h ich  the  in d e m n ity  becomes exig ib le. 
There m ay  be in  m arine insurance cases a com 
p e tit io n  o f  causes so th a t i t  is necessary to  determ ine 
w h ich  event is the dom inan t cause. Negligence is 
n o t m ate ria l, nor, in  tim e  policies, is unseaworthiness 
m ateria l, no r is i t  m ate ria l, in  one sense, in  o ther 
classes o f  m arine policies fro m  the  p o in t o f  v iew  o f  
causation, since i f  the  w a rra n ty  is n o t com plied 
w ith , the r is k  never attaches. In  cases, however, o f  
the  sea carriage o f  goods the  lia b il i ty  depends, in  
the  words o f  the  L o rd  Justice, on a “  breach o f  
con tra c t,”  th a t  is, to  p rov ide  a seaworthy ship. The 
sole question, a p a rt fro m  express exception, m ust 
then  be “  W as th a t  breach o f  con trac t ‘ a ’ cause o f  
the damage.”  I t  m ay be pre ferred to  describe i t  as 
an effective o r real or ac tua l cause though the  adjec
tives in  m y  op in ion  in  fa c t add no th ing . I f  the 
question is answered in  the a ffirm a tive  the  sh ip 
owner is liab le  though there were o ther co-operating 
causes, w hether th e y  are such causes as perils  o f  the 
seas, fire  and s im ila r m atters, o r causes due to  hum an 
action, such as the  acts o r omissions o f th e  m aster, 
w hether neg ligent or n o t o r a com b ina tion  o f  bo th  
k inds o f  cause. I  th in k  th is  was also the  v ie w  o f 
L o rd  A tk in so n  in  the  curious case o f  Standard 
O il Company of New York v . Clan Line Steamers 
(16 Asp. M ar. La w  Cas. 273 ; 130 L . T . Rep. 481 ; 
(1924), A . C. 100), where the vessel was he ld  to  be 
unseaw orthy because the  m aster had n o t been 
furn ished w ith  ins truc tions as to  special dangers 
w h ich  her design invo lved . The ship was lost 
because the  master, being un ins truc ted , made a 
manoeuvre w h ich  caused her to  capsize. H e  w ou ld  
n o t have done so i f  he had been ins truc ted  as he 
ought to  have been. B u t L o rd  A tkm son  said : 
“  There is no th ing  to  show th a t w h a t ac tu a lly  
occurred w ou ld  n o t appear to  a com petent seaman 
p ro p e rly  ins truc ted  to  be a th in g  w h ich  w ou ld  m ost 
p ro b a b ly  occur under the  circumstances. The 
evidence, I  th in k ,  establishes th a t the m aster’s 
hand ling  o f  h is ship am ounted to  gross and fla g ra n t 
m ismanagement fo r  w h ich  there  was no excuse.”  
L o rd  A tk in so n  w en t on to  ho ld  th a t  a ll the  same the 
shipowners were responsible. The loss resulted fro m  
the  unseaworthiness. I n  th a t  as in  o ther cases, 
in c lud ing  the present case, the r ig h t to  re ly  on the 
exception o f  negligence was cond itiona l on due 
diligence on the p a rt o f  the  owners to  m ake the ship 
seaworthy, w h ich  tho  owners had fa iled  to  exercise. 
I  re fe r to  th is  a u th o r ity  in  support o f  the conclusion 
th a t  “  a ”  cause o f  the loss was the unseaworthiness, 
no tw ith s ta n d in g  the  in te rven ing  negligence o f  the 
master. I n  cases o f  the type  now being considered, 
the  negligence, i f  any, m ust a lm ost in e v ita b ly  occur

V o l . XIX., N.S.
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in  the  course o f  th e  voyage and thus in tervene 
between the  commencement o f  the voyage when the 
d u ty  to  p rov ide  a seaw orthy sh ip is broken, and 
the  actual disaster. I  d oub t w hether there could 
be any event w h ich  cou ld  supersede o r override 
the  effectiveness o f  the  unseaworthiness i f  i t  was 
“  a ”  cause.

Th is is c lea rly  so in  the  facts o f th is  case. The 
acts o f  the  m aster in  bunkering  as he d id , and in  
pum p ing  o u t th e  forepeak, w hether negligent o r no t, 
were indeed more p rox im a te  in  tim e  to  the  disaster, 
and m ay be said to  have co n trib u te d  to  the  disaster, 
b u t th e  disaster w ou ld  n o t have arisen b u t fo r  the 
unseaworthiness, and hence the  shipowners are 
liab le .

I n  m y  op in ion  the  judgm en t o f the C ourt o f 
Appeal was correct and should be affirm ed. The 
appeal should be dismissed w ith  costs.

Lord Porter.— M y  Lords, I  am  authorised b y  m y 
noble and learned friend , L o rd  Rom er, to  say th a t 
he concurs in  the  op in ion  w h ich  I  am  about to  
deliver.

M y  Lords, the  appellants were a t a ll m a te ria l 
dates owners o f  the  s.s. L ilbu rn . On the  24th 
J u ly , 1935, th e y  entered in to  a ch a rte r-p a rty  
w ith  E xportles  o f  Moscow as charterers fo r the 
load ing a t Soroka in  the  W h ite  Sea o f a tim b e r cargo, 
to  be loaded b o th  under and on deck fo r carriage 
to  Garston.

O n the course o f her voyage the  ship and cargo 
incu rred  a loss fo r  w h ich  her underw rite rs  were 
responsible. The  respondents are those underw rite rs  
and entered in to  an average guarantee on the  24th 
December, 1935, fo r  paym ent o f  any co n trib u tio n  
to  general average a n d /o r  salvage a n d /o r  special 
charges on cargo w h ich  m ig h t be ascertained 
p roperly  to  be due in  respect o f the  cargo. On th a t 
guarantee the  appellants sued the  respondents 
c la im ing  a sum o f 3325?. 2s. Id ., and in  th a t ac tion  
by arrangem ent between th e  parties the respondents 
were a d m itte d  to  coun te r-c la im  fo r loss o f and 
damage to  cargo said to  am ount to  17402. 10a. 5d. 
I n  so coun te r-c la im ing  the  respondents were trea ted  
as standing in  the  pos ition  o f the  holders o f the  b ills  
o f lad ing. N o question as to  the  am ount recoverable 
is raised in  the  present appeal.

The ch a rte r-p a rty  p rov ided  fo r the  load ing a t 
Soroka o f  a fu l l  and complete cargo o f wood goods, 
inc lud ing  a deck load n o t exceeding w ha t th e  ship 
cou ld  reasonably stow  and ca rry . The exceptions 
clause [clause 12] p rov ided  th a t  the  shipowner 
should n o t be liab le  fo r loss o r damage aris ing or 
resu lting  fro m  unseaworthiness unless the  cause 
be w a n t o f due diligence on the  p a rt o f  the  sh ip 
owner to  m ake his ship seaworthy, and, in ter alia, 
th a t  the  shipowner should no t be responsible fo r  loss 
o r damage aris ing from  the act, neglect, o r de fau lt 
o f  the  m aster in  the  nav iga tion  or management o f  the 
ship o r from  perils , dangers and accidents o f the  sea. 
U nder clause 13 the  vessel had lib e r ty  to  ca ll a t any 
ports  in  any order fo r  fue l, and b y  clause 22 i t  was 
p rov ided  th a t general average i f  any should be 
settled  in  London according to  Y o rk -A n tw e rp  
Rules, 1924, in  accordance w ith  E ng lish  law .

The L ilbu rn  loaded a cargo o f 703,111 St. Peters
bu rg  standards o f  wood goods, o f w h ich  255,232 
were carried on deck. The load ing was completed 
and the ship sailed on the 5 th  September, b u t on the 
previous day the m aster shu t o u t some 629 standards; 
h is reason fo r  so doing was found b y  the  learned 
j  udge who tr ie d  the  case to  be due to  the  fac t th a t 
the  vessel was unstable and had b y  th a t tim e  lis ted  
about five  degrees to  po rt. On sailing the  L ilbu rn

XX
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had  154 tons o f  bunker coal on board and she was 
found b y  the  learned judge  even a t th a t  t im e  to  have 
had e ithe r no m etacentric  he igh t o r even a sm all 
negative m etacen tric  he igh t. The weather w h ich  
she encountered on her voyage was n o t abnorm al, 
i t  was, as the  ch ie f officer said, the  typ e  o f  w eather 
yo u  w ou ld  expect on th a t  voyage at/ th a t  t im e  o f 
year.

Owing, however, to  her o rig ina l in s ta b il ity  and 
the  consum ption o f bunkers her l is t  increased to  
e igh t o r n ine degrees to  p o rt u n t i l  the  10th Septem
ber when some o f  th e  deck cargo was re-stowed 
under deck in  an endeavour to  counteract the  
in s ta b ility . Nevertheless on the  12th September 
she heeled over fro m  p o rt to  s ta rboard  ta k in g  a lis t 
o f seven degrees. B y  th e  14th th is  l is t  had increased 
to  12 degrees when the  forepeak was pum ped up  to  
15 feet in  order to  im prove  the  s itu a tio n  and counte r
ac t the  effect o f the  consum ption o f  coal fro m  the 
cross bunkers. I n  sp ite  o f  these precautions the  lis t  
increased to  15 and u lt im a te ly  to  17 degrees.

As she had n o t enough coal on board to  ca rry  her 
to  G arston she p u t in to  S tornow ay in tend ing  to  take  
on board an a d d itio na l 50 tons o f  bunkers. A t  th a t 
tim e  she had o n ly  some 4 tons le ft. On entering 
the  ha rbour the  forepeak ta n k  was pum ped o u t in  
order to  im prove  her steering w h ich  had become 
d if f ic u lt  b y  reason o f the  fa c t th a t  she was down b y  
the head. She was then  m oored alongside a coal 
h u lk , and in  an a tte m p t to  counteract the  lis t 
th e  coal w h ich  was being taken  on board was 
d irected, though  perhaps n o t w ith  complote success, 
to  the  p o rt side. W h ils t the  coal was being taken  
on board, th e  ship g radu a lly  decreased her lis t  to  
about n ine degrees, u n t i l  about 16 tons had been 
shipped. She then  suddenly took  a heavy lis t to  p o rt 
u n t i l  she reached some, 25 degrees, when w a te r 
came in to  the  engine and bunker space, causing 
her to  go on to  her beam ends. I n  th is  cond ition  she 
la y  w ith  her masts broken o r carried away and her 
crew had to  leave her. Therea fte r she was beached 
and her deck cargo discharged. F in a lly  she was 
tow ed to  G arston w ith  the  rest o f her cargo on 
board b u t p a rt ia lly  damaged. The expenses so 
incurred  were the  sub ject o f the general average 
cla im  and the damage to  the  cargo the  subject o f 
th e  counter-cla im .

To tes t the  question o f  l ia b il i ty  an action  was 
b rough t in  the H ig h  C ourt o f  Justice  and transferred 
to  th e  Commercial L is t, where i t  was tr ie d  before 
Branson, J . J t  was a d m itte d ‘ th a t i f  the  loss was 
caused fo r  any reason fo r  w h ich  the  shipowners were 
responsible th e  appellants were n o t e n title d  to  
recover any sum fo r general average, and were liab le  
fo r  the  damage done. The respondents contended 
th a t  when the  L ilbu rn  le ft Soroka she was unsea- 
w o rth y  and th a t  th a t  unseaworthiness was due to  
w a n t o f  due diligence on th e  p a rt o f th e  appellants. 
I n  re p ly  the  appellants denied th a t  the  ship was 
unseaw orthy and alleged th a t  the  loss was n o t 
caused b y  unseaworthiness b u t e ithe r b y  perils 
o f  the  seas o r else b y  the  negligence o f  the  appellants ’ 
servants. N o  p o in t appears to  have been taken  in  
the  Courts below n o r was i t  contended in  y o u r 
Lordsh ips ’ House th a t i f  th e  ship was unseaw orthy 
th a t  unseaworthiness was n o t caused b y  w a n t 
o f  due diligence on th e  p a rt o f  the  appellants. I t  
was accepted th a t the  diligence requ ired  was th a t 
o f  the  owner, his servants o r agents. B u t i t  was 
strenuously contended th a t  the  vessel was n o t in  
fa c t unseaw orthy. I t  was said th a t in  a tim b e r ship 
the  absence o f  m etacentric  he igh t o r even the  
existence o f  negative m etacentric  he igh t d id  n o t 
m ake the  vessel u n se aw orth y ; th a t  ow ing to  the

presence o f  the  deck cargo she w ou ld  take  a lis t  
approp ria te  to  m ake th a t  he igh t e ithe r pos itive  
o r a t least n o t negative, and th a t the  fa c t th a t  her 
in s ta b il ity  m ig h t m ake her lis t  fro m  side to  side 
was a m a tte r  o f  no consequence.

N o cou rt has accepted th is  v iew  and i t  appears 
to  be comm on ground th a t in  the  cond ition  in  w h ich  
she sailed and w ith  the  necessary consum ption 
o f  bunkers her negative  m etacentric he igh t m ust 
g radu a lly  increase and in  fa c t d id  increase u n t i l  i t  
had reached fo u r inches. W ha tever m ay  be the 
case where a tim b e r ca rry ing  vessel sails w ith  a l is t  
due to  the  fa c t th a t  her cargo carried is heavier 
on one side th a n  the  o ther, I  cannot ta ke  the  v iew  
th a t a sh ip w h ich  has a large negative m etacentric 
he igh t and is there fore  so unstable th a t  the  p lacing 
o f a com para tive ly  sm all a d d itio na l w e igh t e ither 
to  p o rt o r s tarboard causes her to  l is t  suddenly and 
v io le n tly  fro m  one side to  the  o ther, is in  a sea
w o r th y  state. I n  th e  present case the  sh ipm ent 
o f  some 16 tons o f coal a t the  b o tto m  o f  the cross 
bunker, possib ly near the  centre o f  the  ship and a t 
w ors t on th e  p o rt side, was enough to  cause so v io le n t 
a change. Less s ta b il ity  m ay  w e ll be called fo r  in  a 
sh ip ca rry in g  a tim b e r cargo th a n  in  vessels engaged 
in  o ther trades, b u t I  cannot th in k  th a t  so great an 
absence o f m etacen tric  he igh t ac tua l o r p o ten tia l 
is ju s tifie d .

F o r these reasons I  am  c lea rly  o f  op in ion  th a t  the  
ship was unseaw orthy and th a t  her unseaworthiness 
was due to  the  fa ilu re  o f  th e  owners to  take  proper 
steps.

N o r can i t  be said th a t  in  b rin g in g  about th is  
disaster th e  m aster was a t fa u lt. The appellants ’ 
ow n expert w itness, D r . Te lfe r, said in  evidence :—  

“  I n  o u r profession we f in d  i t  ra th e r d if f ic u lt  fo r  
the  laym an to  visualise ju s t w h y  because a ship 
is lis t in g  th is  w ay  i t  is no t the  correct th in g  to  
do to  p u t  weights on th a t  side. A n y  laym an  can be 
fo rg iven  fo r  t ry in g  th a t  side f irs t. I  am  qu ite  
sure th a t  even N a va l arch itects w ho have 
experience o f  th a t  p a rtic u la r prob lem  w ou ld  
answer th e  w rong • w a y  were th e y  caught u n 
awares.”
B u t the  appellants say th a t  th e y  are pro tected 

b y  the  exception o f  perils  o f  the  sea and th a t  even 
though  the  ship was unseaw orthy the  unseaw orth i
ness d id  no t cause the  loss. To th is  argum ent the  
learned judge acceded b u t h is v ie w  was reversed by 
the  C ourt o f  Appeal. The argum ent was p u t th u s  : 
— T h a t the  u ltim a te  cause o f  th e  loss was the  act 
o r acts o f  the  m aster e ithe r in  pum p ing  o u t the  ta n k  
o r in  sh ipp ing  the  coal on th e  p o rt side o r bo th .

No d oub t those w ho are e ithe r defending th e m 
selves o r p u t t in g  fo rw a rd  a coun te r-c la im  based 
upon an a llega tion  o f  unseaworthiness m ust prove 
th a t  the loss was so caused.

B u t here the  loss was, I  th in k , uncontestab ly  
due to  the  in a b il ity  o f  th e  ship to  take  in  bunkers 
b y  a m ethod  w h ich  w ou ld  have been b o th  safe 
and usual in  the  case o f  a seaw orthy ship. I t  was no t 
the  coaling th a t  was a t fa u lt  no r the m ethod  adopted: 
i t  was the  fa c t th a t  th a t  coaling to o k  place and th a t 
m ethod  was adopted in  a tender sh ip . I f  a vessel 
is to  proceed on her voyage, bunkers m ust be 
shipped and though in  one sense the  change o f 
balance caused b y  ta k in g  in  bunkers was responsible 
fo r  the  accident to  the  L ilb u rn , i t  was n o t the 
dom inan t cause even i f  i t  be necessary to  show w ha t 
the  dom inant cause was. The m aster m ere ly  acted 
in  the  usual w ay and indeed exercised w ha t he 
th o ug h t was exceptiona l care in  d iv e rtin g  th e  coal 
shipped tow ards th e  p o rt bunker. I n  a seaworthy
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ship his action  w ou ld  have been a safe one. I t  
was the  in s ta b ility  o f  the  ship w h ich  caused the 
disaster.

I n  such circumstances i t  is unnecessary to  decide 
w ha t w ou ld  be the  resu lt i f  the  loss were a ttr ib u ta b le  
p a r t ly  to  the  coaling and p a r t ly  to  the  unsea
worthiness, o r to  determ ine w hether th e  fa c t th a t 
the  unseaworthiness was a substan tia l cause even 
though  some o ther m a tte r re lied  upon were a sub
s ta n tia l cause also, w ou ld  be enough to  m ake the  
owners liab le  fo r  fa ilu re  to  use due care to  m ake the 
vessel seaworthy.

I  agree w ith  a ll y o u r Lordsh ips in  th in k in g  the 
appeal should be dismissed w ith  costs.

Appeal dismissed.
Solicitors fo r the  appellants : Sincla ir Roche and 

Temperley fo r  Temperley T illy  and Hayward, W est 
H artlepoo l.

Solicitors fo r  th e  respondents: Ince, Roscoe, 
Wilson and Olover.

Smjirime Court of In tra to .
— - ♦ —

COURT OF APPEAL.

Tuesday, June  25, 1940.

(B e fo re  Ltjxmoore and Goddard, L.JJ.)

Keevil and Keevil Lim ited v. Boag. (o)
APPEAL PROM THE KING’S BENCH DIVISION 

Insurance— M a rin e  p o lic y — Cargo insured fo r  
sea trans it and fro m  warehouse to warehouse—  
Cases o f eggs on a rr iv a l fo u n d  had— On action  
on p o licy  fo r  damage underw rite r refused 
order fo r  sh ip 's  papers but given  “  libe rty  
to a p p ly  fo r  a ffidav it o f sh ip 's  papers he rea fte r" 
— D iscretion o f judge r ig h tly  exercised— Rules 
o f Supreme Court, Order X X X I ,  ru le  12 A .  

The p la in t if fs  brought th is  action on a  L loyds  
p o licy  o f m arine  insurance by w hich  1600 cases 
o f eggs delivered a t H u l l  on the 23rd  November, 
1939, were insured on sea- tra n s it as also fro m  
warehouse to warehouse. On a rr iv a l a  1000 
cases o f the eggs were fo u n d  to have gone bad 
f ro m  some decay in  the egg Tcnown as “  spot ”  
and the p la in t if fs  sought to recover the loss. 
On the summons fo r  d irections the defendant 
underw rite r app lied  fo r  an  order fo r  sh ip 's  
papers which was refused by S ingleton, J .  
in  chambers, but the judge inserted a clause 
stating  “  libe rty  to ap p ly  fo r  a ffidav it o f sh ip 's  
papers hereafter i f  so advised.”  The de
fendan t appealed. B y  sub-clause (b) o f ru le  
12 A  o f Order X X X I  o f the rules o f the Supreme 
C ourt a  d iscretion was given to the court as to 
whether the order fo r  an  a ffidav it o f sh ip 's  
papers should be made o r not made and by 
sub-clause (c) “  I n  m aking an order under 
th is  ru le  the court or judge m ay impose such 
terms and conditions as to staying proceedings

(a) Reported by Geoffrey P. L angworthy, Esq., 
Barrister-at-Law.

[Ct. op App.

or otherwise as the court or judge  in  its  or h is  
absolute d iscretion sha ll th in k  f i t . ”

H eld, that the judge had r ig h tly  exercised h is  
discretion, and th is  was a case which showed 
how fo rtuna te  i t  was the ru le  had been altered 
by the new ru le  12 A  o f Order X X X I  made in  
1936. There was no rea l ground fo r  m aking  
the very stringent order fo r  an  a ffidav it o f sh ip 's  
papers in  the present s im ple case in  which the 
eggs either were bad when p u t  in to  the ware
house or they went bad in  the warehouse or 
d u rin g  trans it. I t  would be a great hardsh ip  
i f  the p la in t if fs  who were not on ly  the holders 
o f the b ills  o f la d in g  but also interested under 
the po licy  had to comply w ith  the order here 
sought to be obtained.

Order o f Singleton, J .  affirmed.
Ap p e a l  fro m  the  judg m e n t o f S ingleton, J .

The m a te ria l facts are sta ted in  th e  headnote. 
Patrick Devlin  fo r  the appellant.
A . J . Hodgson fo r  the respondents.
Lord Luxmoore, L.J.,— Goddard, L . J . w i l l  de liver 

the  judgm en t o f the  cou rt.
Goddard, L.J. •— In  th is  action, w h ich  is b rough t 

to  recover a loss on a m arine po licy , on the summons 
fo r  d irections com ing before S ingleton, J . in  cham 
bers, when he was in  charge o f  the  Commercial L is t ,  
an app lica tion  was made b y  th e  defendant under
w r ite r  fo r an order fo r sh ip ’s papers. The learned 
judge  refused th a t  order ; b u t on th a t  summons fo r  
d irections he inserted a clause saying : “  L ib e rty  
to  a p p ly  fo r  a ffid a v it o f  sh ip ’s papers hereafter i f  so 
advised.”  I t  is against th a t  p a rt o f the  order on the 
summons fo r  d irections th a t  th is  appeal is b rough t : 
and th is  cou rt was in v ite d  to  m ake an order fo r  
sh ip ’s papers in  comm on fo rm  : b u t also, we have 
been asked a lte rn a tive ly  to  make the  o rd in a ry  order 
fo r  d iscovery before pleadings.

I t  appears th a t  the  action  is b rough t upon a 
L loyds  p o licy  under w h ich  1600 cases o f  eggs were 
delivered on 23rd November, 1939, being shipped 
fro m  the  P la te  to  th is  cou n try . I  should say, as is so 
comm on nowadays, i t  is a p o lic y  w h ich  covers no t 
o n ly  sea tra n s it, b u t covers th e  goods fro m  w are
house to  warehouse : and, therefore, covers a certa in  
am ount o f  land  tra n s it as w e ll. W hen the  eggs 
a rrived , i t  was discovered on inspection th a t  1,000 
cases were found  to  have gone bad. T hey had gone 
bad th ro u g h  some decay in  th e  egg know n  as 
“  spo t.”  I t  is n o t a case where th e y  have been 
smashed, o r perished b y  sea-water, o r an y th ing  o f  the 
so rt. T hey are perishable goods : and th e y  have 
de terio ra ted  th ro u g h  some n a tu ra l cause. W hen I  
say “  n a tu ra l cause,”  I  mean some cause in  the  egg 
itse lf, w h ich  m ay have been b rough t on o r caused 
b y  dampness in  the  ship, o r th ro u g h  a v a r ie ty  o f 
o ther causes. How ever, there th e y  were.

Before 1936, no doubt the defendant w ou ld  have 
been e n tit le d  to  an order fo r  sh ip ’s papers ; and 
th is  ac tion  w ou ld  have been stayed under the 
practice  w h ich  had g row n up  since the end o f  the 
e ighteenth cen tu ry , w h ich  o ften  invo lve d  v e ry  great 
hardsh ip  to  the  assured, a hardsh ip  w h ich  w ou ld  be 
p a rt ic u la r ly  fe lt  in  present circumstances, because 
the  order fo r  sh ip ’s papers is an order o f a m ost 
comprehensive descrip tion, and ve ry  o ften  great 
d if f ic u lty  was found  in  m ak ing  p roper compliance 
w ith  the  order, w h ich  used to  lead to  m any app lica 
tions and to  constant delay in  reaching a hearing 
o f  the  case.

K e e v t l  a n d  K e e v i l  L i m i t e d  v . B o a g .
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I n  1936 the rules re la tin g  to  th is  m a tte r were 

a ltered. B y  O rder X X X I ,  ru le  12 A , a d iscretion 
was g iven to  the judge as to  w hether he w ou ld  order 
an a ffid a v it o f  sh ip ’s papers o r no t. B y  12 A  i t  is 
p rov ided  : ‘ ‘ W here in  a n y  ac tion  a ris ing  on a
m arine insurance p o lic y  an app lica tion  fo r  d is
covery o f  documents is made b y  the  insurer, the 
fo llo w in g  prov is ions sha ll a p p ly  : (a) on the  hearing 
o f  the  a pp lica tion  th e  cou rt o r judge m ay, sub ject 
as p rov ided  in  the  n e x t paragraph, m ake an order 
in  accordance w ith  ru le  12 o r ru le  14 o f  th is  O rder.”  
B u ie  12 is the  ru le  dealing w ith  discovery and order- 
in g  an a ff id a v it to  be filed . B u ie  14 relates to  
specific documents. I t  was then  p rov ided  b y  sub
clause (6) o f  ru le  12 A  : “  W here in  any case the  
cou rt o r judge  is satisfied, e ith e r on th e  o rig ina l 
app lica tion  o r on a subsequent app lica tion , th a t  i t  is 
necessary o r expedient, hav ing  regard to  the  
circumstances o f  the  case, to  m ake an o rder fo r  the  
p roduc tion  o f  sh ip ’s papers, th e  cou rt o r judge  m ay 
m ake such an order in  the fo rm  No. 19 in  A ppend ix
K .  ̂ T h a t is th e  o ld  fo rm . So th a t  a d iscretion 
is g iven  to  th e  cou rt as to  w hether the  order fo r  an 
a ffid a v it o f  sh ip ’s papers should go o r no t. Then i t  is 
p rov ided  b y  sub-clause (c) : 1 ‘ I n  m ak ing  an order 
under th is  ru le  the  co u rt o r judge  m ay impose 
such term s and cond itions as to  s tay ing  proceedings 
o r otherw ise as the  co u rt o r judge in  its  o r his 
absolute d iscretion sha ll th in k  f i t . ”  O bviously , the 
effect o f  the  ru le  is to  p u t  in to  the  complete discre
tio n  o f  the judge  w hether he should m ake an order 
fo r  an a ff id a v it o f  sh ip ’s papers o r n o t. I t  gives h im  
power to  do e xa c tly  as the  learned judge has done 
in  th is  case, to  postpone the  a pp lica tion , o r to  say, 
i f  a t a la te r  stage i t  can be shown th a t  i t  is fa ir  
and r ig h t th a t  the  underw rite rs  should have access 
to  the  ship s papers, w h ich  are n o t o rd in a r ily  in  the  
possession o f  o r power o f  the consignee o f  the  goods, 
o r sh ipper o f  th e  goods, as the case m ay  be, an 
app lica tion  can be made ; and no d oub t in  a proper 
case i t  w ou ld  be granted.

B u t th is  is a m a tte r upon w h ich , i f  the  learned 
judge has exercised his d iscretion , th is  co u rt w ould  
be v e ry  slow to  in te rfe re  w ith  i t .  The  co u rt can 
in te rfe re  where the judge  has exercised a d iscretion 
w h ich  the  co u rt th in k s  has been w ro ng ly  exercised, 
as was recen tly  la id  down b y  the House o f  Lords. 
B u t th a t  does n o t mean m ere ly  because th is  cou rt, 
o r any m em ber o f  the  cou rt, m ig h t th in k  th e y  w ou ld  
exercise th e ir  d iscre tion  d iffe re n tly , th a t  is a su ffi
c ien t g round fo r  in te rfe r in g  w ith  the  decision o f  the 
learned judge below.

I n  th is  case I  w il l  say fo r  m yse lf (and I  th in k  I  m ay 
say fo r  m y  L o rd , too) th a t  i f  we had been dealing 
w ith  th is  case in  the  f irs t  instance, we should have 
exercised o u r d iscre tion  in  e xa c tly  the  same w ay. 
W e cannot see an y  rea l g round fo r  m ak ing  the  ve ry  
s tr in g e n t order fo r  an a ff id a v it o f  sh ip ’s papers in  a 
case o f  th e  com para tive  s im p lic ity  o f th is  case. 
E ith e r  these eggs were bad when th e y  were p u t in to  
the  warehouse, o r th e y  w en t bad in  the  warehouse, 
o r th e y  w en t bad d u rin g  tra n s it. F u rth e r, we are 
to ld  in  th is  cou rt som ething w h ich  was n o t m en
tioned  to  the  learned judge. I t  is a m a tte r  w h ich  
has a great bearing on the  case; and I  am  sure 
th a t  i t  w ou ld  have had a great effect on Singleton, J . 
i f  i t  had been m entioned to  h im . I t  appears th a t 
there  is a ce rtifica te  o f  q u a lity  p rov ided  fro m  the 
p roper departm en t o f  the  G overnm ent o f  the 
A rgen tine  B epub lic , saying th a t  these goods were 
in  a f i t  cond ition  to  be shipped. I f  th a t  is so, as 
the  docum ent, as M r. Hodgson says, is adm issible in  
evidence under th e  Evidence A c t, though  i t  is n o t 
conclusive, i t  affords s trong  p rim a  facie evidence,

a t any ra te , th a t  the  eggs had de terio ra ted  w h ile  
on the  sh ip . B u t I  do n o t w a n t to  say an y th ing  
w h ich  w ou ld  in  any w ay pre jud ice  or pre-judge the  
t r ia l  o f the  action.

I  th in k  th a t  th is  is em inen tly  a ease w h ich  shows 
how  fo rtu n a te  i t  is th a t the  ru le  has been a ltered. 
There can be in  th is  case no hardsh ip  o r in jus tice  
on th e  und erw rite r in  refusing th e  order fo r  an 
a ffid a v it o f  sh ip ’s papers. Indeed, i t  w ou ld  be a 
great hardsh ip  i f  the  p la in tiffs , w hom  one m ust 
assume are n o t on ly  the  holders o f  the  b ills  o f  lad ing  
b u t are in terested under th e  po licy , had to  com ply  
w ith  the  v e ry  s tr ing e n t o rder th a t  i t  is sought here 
to  ob ta in .

M r. D e v lin  has argued th a t  even i f  th is  cou rt does 
n o t th in k  f i t  to  reverse th e  learned judge  and order 
th a t an a ffid a v it o f  sh ip ’s papers be file d  before 
th e  action  proceeds, we ought to  m ake an order 
fo r  d iscovery before pleadings. I n  th e  f irs t place, 
th a t is n o t asked fo r  in  th e  notice  o f  appeal. Though 
I  agree th a t  th a t  w ou ld  n o t necessarily be fa ta l, 
I  do n o t th in k  i t  w ou ld  be r ig h t, in  a case o f  th is  
sort, where th is  ve ry  s tringen t order has been sought, 
and where a lim ite d  o rder was made b y  the  judge, 
in  the sense th a t  he has g iven them  lib e r ty  to  a p p ly  
fo r  th is  a ffid a v it o f  sh ip ’s papers hereafter, i f  so 
advised, to  accede to  M r. D e v lin ’s app lica tion . I t  
w ou ld  be h a rd ly  fa ir  on M r. Hodgson’s c lie n t to  say : 
“ Y o u  have go t to  meet a case fo r  d iscovery a t an 
unusua lly  ea rly  stage in  th e  proceedings.”  W e th in k , 
n o t o n ly  ow ing to  the  fa c t th a t  i t  was n o t asked 
fo r  in  the  notice  o f  appeal, b u t ta k in g  in to  con
s idera tion a ll the  circumstances, th a t  we ought 
n o t to  en te rta in  th e  a pp lica tion . W e th in k  on 
p rinc ip le  the  same considerations w h ich  app ly  to  an 
a ffid a v it o f  sh ip ’s papers rea lly  a p p ly  to  th is  o ther 
a pp lica tion . There are cases, no doubt, n o t o n ly  
in  th e  Com mercial cou rt, b u t in  o ther courts  as w ell, 
where in  exceptiona l circumstances (and genera lly 
th e y  have to  be v e ry  exceptiona l circumstances) 
the cou rt has ordered d iscovery before th e  pleadings 
are closed. W e do n o t th in k  th a t th is  is one o f  those 
cases. Therefore, th is  appeal fa ils  and m ust be 
dismissed, the  costs being the p la in tif fs ’ costs in  any 
event.

Appeal dismissed.
S olic ito rs fo r  the  appellant, Ballantyne, Clifford  

and Co.
S olic ito rs fo r  the  respondents, W. A . Crump and 

Son.
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A D M IR A L T Y  B U S IN E S S .

Ju ly  22, 1940.
(Before Sir Boyd Merriman, P.)

The Alwaki and other Ships (a)

Prize Court —  Practice —  Cargo— Contraband—- 
Absence of claim— Right to condemn after 
lapse of time— S ix months' rule— Frize Court 
Rules, 1939, Order X V ,  r. 9— General usage 
of nations.

B y Order X V .  rule 1 of the Prize Court Rules, 

(a) Reported by F. A. P. Rowe, Esq., Barrister-at-Law.
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1939 : “  No ship or aircraft shall he con
demned at the hearing in  the absence of an 
appearance or claim until six months have 
elapsed from  the service of the w rit . . . unless 
there he on the ship papers or aircraft papers, 
and on the evidence, i f  any, of the witnesses 
from  the captured ship or aircraft, sufficient 
proof that such ship or aircraft belongs to the 
enemy, or is otherwise liable to condemnation.” 

By Order I ,  rule 2 of the Prize Court Rules, 
1939 : “  Unless the contrary intention appears, 
the provisions of these Rules relative to ships 
and aircraft shall extend and apply, m u ta t is  
m u ta n d is , to goods. . . .”

I n  Prize cases the burden of proof is on the 
claimants and not on the Crown, and there 
are authorities fo r the proposition that by the 
general usage of nations enemy ownership 
may be presumed after a year and a day i f  
no other claimant enters an appearance to 
establish a claim.

Sed quaere , whether this presumption, applied 
in  the case of the mere question of ownership, 
can be applied in  all its implications to other 
grounds of condemnation, and whether i t  is 
possible by a mere municipal rule of procedure 
to substitute another period fo r one recognised 
by the general usage of nations.

F i v e  a c t io n s  in  w h ich  th e  Crown sought con
dem nation as prize  o f p a rt cargoes seized from  
n e u tra l vessels and shipped fro m  South Am erican 
ports  under b ills  o f  lad ing  “  to  order ”  H am burg  
o r “  R o tte rdam  a n d /o r  H am burg .”

The Attorney-General (S ir Donald Somervell, K .C .) 
and J . V. Nesbitt, fo r  th e  Procurator-General.

The facts and argum ent are set o u t in  th e  head- 
note and, m ore fu lly ,  in  the  judgm en t.

Sir Boyd M errim an , P.— In  th is  case th e  Crown 
seeks condem nation o f  pa rts  o f  th e  cargo o f  five  
ships, th e  Alw aki, th e  Alpherat, the  Westland, the  
Helder and th e  Inger Elisabeth, th e  f irs t fo u r being 
D u tc h  and th e  las t a Norwegian ship. The  sh ip 
m ents in  a l l  cases were made before th e  ou tbreak 
o f  w ar, and th e  cargoes w h ich  I  am  in v ite d  to  
condemn comprise a t one end o f  th e  scale obvious 
contraband such as manganese ore, and a t the  
o ther end o f  th e  scale such th ings as an im a l ha ir, 
weasands, and peas and beans.

W ith  regard to  th e  item s w h ich  are said to  be 
absolute contraband, I  have had in  each case an 
a ffid a v it b y  a w itness o f  a u th o r ity  exp la in ing  to  
me th e  use to  w h ich  th e  goods alleged to  be absolute 
con traband can be p u t in  th e  term s o f th e  P roclam a
tio n . I  am n o t going to  read those a ffidav its  in  
d e ta i l ; I  propose to  con ten t m yse lf b y  saying th a t  
in  every case th e  evidence satisfies me th a t  the  
goods are w ith in  th e  f irs t p a rt o f  th e  schedule to  
th e  P roc lam ation  and are absolute contraband.

The goods w ith  w h ich  I  am  th u s  dealing are 
164 bags o f  bones and 7 bales o f  ca ttle  ta i l  h a ir  in  
th e  A lw a k i; 9 bales o f  an im a l h a ir  and  593 bags 
o f  bones in  th e  A lphera t; 35 e m p ty  iro n  drum s 
in  th e  Westland ; 8 bales o f  d ry  sheep skins, a
consignment o f  lingue  tim b e r and a consignment 
o f  lau re l t im b e r in  th e  Helder, and 12 bags and 
75 bags o f  beeswax, a consignment o f  hemp fib re  
and 3 large consignments o f  manganese ore in  the  
same ship ; and in  th e  Inger Elisabeth a consignment 
o f  lam bskins, a consignm ent o f  sheepskins and a

consignment o f  729 bales o f  m oha ir. W ith  regard 
to  m ost o f  those— I  th in k  I  m ay  say w ith  regard 
to  a ll o f  them  except th e  large consignment o f 
manganese ore— I  should ce rta in ly  have been 
unable to  come to  th e  conclusion th a t  th e y  were 
absolute contraband o f  m y  ow n knowledge, u n 
in fo rm ed b y  th e  v e ry  clear a ffidav its  w h ich  have 
been p u t before me. I  m en tion  th a t  because I  
th in k  i t  is o f  im portance in  connection w ith  an 
argum ent w h ich  th e  A tto rney-G enera l has addressed 
to  me and w h ich  I  sha ll deal w ith  separately.

Then w ith  regard to  th e  rest o f  the  cargoes in  
the  sum m ary, nam ely, a large cargo o f  maize in  
th e  A lw aki ; some beef casings and m eat e x tra c t 
in  th e  same ship ; a sm all parcel o f  delicatessen, 
w h ich  is shown to  consist in  th e  m a in  o f  such 
th ings as ham, beef and m ilk  products, in  the  
A lphera t; tw o  large consignments o f  maize in  the  
same s h ip ; some weasands and m eat in  the  
Westland; peas and beans in  th e  Helder, and a 
large consignment o f  b ran  in  th e  Inger Elisabeth, 
a ll o f  w h ich  are said to  be cond itiona l contraband, 
there  is th e  clearest possible evidence o f  German 
Decrees w h ich , to  p u t i t  qu ite  sh o rtly , impose 
G overnm ent co n tro l on a ll these artic les and 
prescribe th a t  th e y  are a u tom a tica lly  seized a t 
th e  m om ent o f  crossing th e  fro n tie r, or, to  p u t i t  
m ore accurate ly, a t th e  m om ent o f  com ing in to  the  
customs house.

T h a t being so, th e  A tto rney-G enera l invoked 
th e  passage in  L o rd  P a rke r’s judgm en t in  The 
Hakan  (117 L .  T . Rep. 619 ; (1918) A . 0 . 148), 
one sentence o n ly  o f  w h ich  I  propose to  read. 
A f te r  saying th a t  th e  p o rt o f  destination  o f the  
goods, w h ich  in  th a t  case was Lübeck, was u n 
doubted ly  used la rge ly  fo r  th e  im p o rta tio n  in to  
G erm any o f  goods fro m  N o rw ay and Sweden, b u t 
th a t  i t  d id  n o t appear w hether i t  was used exclu 
s ive ly  o r a t a l l  as a base o f  nava l o r m ilita ry  equ ip 
m ent, L o rd  P arke r said th is  : “  On th e  o ther hand, 
i t  is qu ite  ce rta in  th a t  th e  persons to  w hom  the  
goods were consigned a t Lübeck were bound fo r th 
w ith  to  hand them  over to  th e  C entra l Purchasing 
Company, o f  B e rlin , a com pany appointed b y  the  
German G overnm ent to  ac t under th e  d irec tio n  o f 
th e  Im p e ria l Chancellor fo r  purposes connected 
w ith  th e  co n tro l o f  th e  food supplies rendered 
necessary b y  th e  w a r.”  Low er dow n he concludes : 
“  U nder these circumstances th e  inference is a lm ost 
irres is tib le  th a t  th e  goods were in tended to  be 
app lied to  w a rlike  purposes ; and th is  being so, 
th e ir  Lordsh ips are o f  op in ion  th a t  th e  goods were 
r ig h t ly  condemned.”  The evidence o f  th e  Decrees 
in  force d u rin g  th e  present tear seem to  m ake these 
words a p p ly  o fo r tio r i to  th e  circumstances o f  th is  
p a rtic u la r  case. I  have no d oub t a t a ll, therefore, 
on th e  evidence before me th a t  a ll these goods 
are condemnable as good and la w fu l prize, and I  
so decide.

B u t th e  A tto rney-G enera l has asked me to  go 
fu r th e r  and to  say th a t, i t  being th e  case th a t  th e  
w r i t  in  respect o f  a l l  these cargoes was issued more 
th a n  s ix  m on ths ago and there  being no c la im  in  
respect o f  any o f  them — or, i t  w ou ld  be more 
accurate to  say, there  being now  no c la im  in  respect 
o f  any o f  them , because in  respect o f  one case a 
c la im  was te n ta tiv e ly  p u t fo rw a rd  and th e n  w ith 
d raw n— the  Grown is e n tit le d  to  in v ite  th e  court, 
and th e  cou rt is e n tit le d  to  condemn on th e  lapse 
o f  t im e . I t  is suggested th a t  a fte r th e  lapse o f 
s ix  m on ths th e  C row n is e n tit le d  to  ask fo r  con
dem na tion , and th e  co u rt is e n tit le d  to  condem n 
b y  v ir tu e  o f  O rder X V , ru le  9, w h ich  reads 
as fo llow s : “  N o sh ip  o r a irc ra ft sha ll be condemned
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a t the  hearing in  th e  absence o f  an appearance or 
c la im  u n t i l  s ix  m onths have elapsed fro m  th e  
service o f  the  w r it ,  w h ich  sha ll be ve rified  b y  an 
a ffid a v it o f  service unless there  be on th e  ship 
papers o r a irc ra ft papers, and on th e  evidence, 
i f  any, o f  th e  witnesses fro m  the  captured ship o r 
a irc ra ft, su ffic ien t p ro o f th a t  such sh ip  o r a irc ra ft 
belongs to  th e  enemy, o r is otherw ise liab le  to  
condem nation.”

N ow  there  is no d oub t th a t  under th e  law  o f  
nations, as i t  is described in  th e  A m erican  case, 
The Harrison, enemy ownership, a t any rate , m ig h t 
be presumed a fte r  th e  lapse o f  a year and a day 
i f  no o the r c la im ant came fo rw ard . The A tto rn e y - 
General is on sure g round when he invokes th e  
p rinc ip le  th a t  in  p rize  cases th e  onus is upon the  
c la im ant to  p u t fo rw a rd  and establish a c la im ; 
i t  is n o t fo r th e  Crown, as a m a tte r  o f  p leading, to  
plead and particu la rise  an a ffirm a tive  case : th e  
capture m ay be presumed to  bo in  order u n t i l  some 
c la im ant comes fo rw a rd  and establishes h is cla im . 
U ndoubted ly , there  are passages in  P ra t t ’s ed ition  
o f  S to ry  w h ich  emphasise th e  presum ption  th a t 
a fte r th e  lapse o f  a year and a day enemy ownership 
m ay  be presumed. I  am  q uo ting  a t th e  m om ent 
fro m  th e  judgm en t o f  S to ry, J ., in  The Harrison  
( (1816) 1 W heaton 298) : “ W henever a prize is 
b rough t to  a d jud ica tion  in  the  A d m ira lty , if ,  upon 
th e  hearing o f th e  cause upon th e  sh ip ’s papers, 
and th e  evidence taken  in  prepara to ry, th e  p rop e rty  
appears to  belong to  enemies, i t  is im m ed ia te ly  
condemned. I f  its  n a tio na l character appear 
d o u b tfu l, o r even neu tra l, and no c la im  is interposed, 
th e  cou rt do n o t proceed to  a f in a l decree, b u t the  
cause is postponed, w ith  a v ie w  to  enable any 
person having  t it le ,  to  assert i t ,  w ith in  a reasonable 
tim e, before th e  court. T h is  reasonable tim e  has 
been, b y  th e  general usage o f  nations, fixed  to  a 
year and a day a fte r th e  in s t itu t io n  o f  th e  prize 
proceedings ; and i f  no  c la im  be interposed w ith in  
th a t  period, th e  p ro p e rty  is deemed to  be abandoned, 
and is condemned to  th e  captors fo r  contum acy 
and de fau lt o f  th e  supposed owner.”

N ow  i t  is qu ite  clear, in  th a t  judgm en t, th a t  the  
whole stress is upon th e  ownership o f  th e  p rope rty . 
I t  w i l l  be remembered th a t  th e  ru le  w h ich  I  have 
read deals w ith  su ffic ient p ro o f e ithe r th a t  such 
ship o r a irc ra ft belongs to  the  enemy o r th a t  i t  
is otherw ise liab le  to  condem nation. I  th in k  i t  is 
w e ll, w ith o u t going in to  too  m uch d e ta il about th is , 
to  remember th a t  these c ita tions  fro m  S tory, J ., 
and fro m  th e  w e ll-know n  le tte r  w h ich  is quoted 
in  P ra t t ’s ed itio n  o f  S to ry ’s L a w  o f  Prize, were a ll 
pronounced and w r it te n  a t a tim e  before even such 
com plications as were in troduced  in to  prize  law  
b y  the  D ecla ration  o f  Paris had come in to  existence, 
and s t i l l  m ore so before some o f  th e  m ore d iff ic u lt 
problem s w h ich  arose d u rin g  th e  las t w ar. W h ile  
i t  is v e ry  easy to  see how  th is  p resum ption  can be 
app lied w ith o u t d if f ic u lty  in  th e  case o f  th e  question 
o f  ownership s im p ly , i t  is, as the  a rgum ent seems 
to  me to  have shown, a l i t t le  m ore d if f ic u lt  to  
a pp ly  i t  in  a l l  its  im p lica tions  to  o the r grounds 
o f  condem nation. H ow ever th a t  m ay  be, I  am  
n o t to  be taken  to  be th ro w in g  any d oub t w hatever 
upon th e  fu l l  ex ten t o f  th e  ru le , w ha tever i t  was, 
w h ich  enabled th e  Crown to  ask fo r  condem nation, 
under w h a t S to ry, J ., calls th e  general usage o f 
nations, a fte r  a year and a day. B u t I  am  asked 
to  say th a t  fo r  th a t  period o f  a year and a day 
there  has been subs titu ted  a period o f  s ix  m onths 
b y  v ir tu e  o f  O rder X V ,  r . 9. I  d oub t w hether i t  is 
possible, b y  w h a t is m ere ly  a m un ic ipa l ru le  o f 
procedure, to  su b s titu te  fo r  a period  recognised
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b y  th e  usage o f  na tions some period  w h ich  depends 
solely upon such a ru le , and I  have asked in  va in  
fo r  a n y th in g  w h ich  suggests th a t  o ther countries 
d u rin g  th e  las t w a r accepted as a u th o r ita tiv e  th is  
reduction  in  th e  period. How ever, th e  A tto rn e y - 
General has satisfied me th a t, a t f irs t  I  th in k  
coup ling i t  w ith  a pronouncem ent th a t  there  was 
ample pos itive  evidence in  th e  p a rtic u la r case, b u t 
la te r re ly in g  sole ly on th e  ru le , S ir Samuel Evans 
d id  tre a t th e  ru le  as being o f  its e lf  su ffic ient ground 
fo r  condem nation in  the  absence o f  a c la im  w ith in  
th e  s ix  m onths. I  th in k  p rob a b ly  th e  clearest 
expression w h ich  jus tifie s  th a t  con ten tion , b u t i t  
is n o t th e  o n ly  one, is in  The A n tilla  ( (1918) 7 
L I .  P . C. 402), iwhere S ir Samuel said th is  (at 
p . 408) : “  As th e  Crown asks me to  do so, and 
is, I  th in k , w ith in  its  legal righ ts , there  being no 
c la im ants before th e  cou rt, and s ix  m onths hav ing  
elapsed since th e  w r it ,  I  condemn these goods as 
good and la w fu l prize  in  accordance w ith  O rder X V , 
ru le  7.”  T h a t was in  term s iden tica l w ith  the 
w ord ing  o f  th e  present ru le.

N ow  i f  th e  m a tte r  had stood there , though  I  
m ig h t have fe lt  a l i t t le  d o u b t about i t ,  I  should 
have fe lt  obliged to  fo llo w  i t .  I  th in k  i t  w ou ld  be 
an un fo rtu n a te  resu lt, because, as fa r  as I  can see 
i t  w ou ld  mean th a t  th e  Crown w o u ld  be obliged 
to  do n o th ing  m ore th a n  th is , to  p u t th e  w r it  
before th e  cou rt, th e  a ffid a v it o f  service and o f 
sh ip ’s papers, and no o ther evidence o f  any k in d  
whatever.

B u t the  m a tte r  is n o t re a lly  le f t  there. I n  The 
Frogner ((1919) P .127)to w h ich  the  A tto rney-G enera l 
called m y  a tte n tio n , there  occurs in  the  judgm en t 
o f  L o rd  S tem dale th is  passage : “  Does in fec tion , 
as i t  is called, a ffect th e  800 tierces b y  reason o f  
th e ir  being th e  p ro p e rty  a t the  date o f  seizure, o f  the 
same person as the  200 tierces ? T h a t depends upon 
w hether the 200 tierces ” — th a t is o ne -fifth  o f  the 
cargo— “  are con traband o r no t. I t  does n o t fo llow , 
in  m y  op in ion , because there  is no c la im a n t to  the  
goods th a t  there fore  they  m ust be condemned. One 
o f  the  P rize  C ourt Rules (O rder X V ,  r. 7) provides 
th a t  goods cannot be condemned fo r  w a n t o f  an 
appearance unless s ix  m on ths have elapsed. N o  
doub t th a t  suggests, b y  w a y  o f  im p lica tio n , th a t  
th e y  m ay  be condemned i f  s ix  m onths have elapsed, 
b u t I  do n o t know  th a t  there  is any doctrine  w h ich  
makes condem nation necessary, i f  n o th ing  else has 
occurred except seizure and w a n t o f  c la im  fo r  over 
s ix  m onths. I f  there  are o th e r facts w h ich  emerge 
in  th e  case, i t  does n o t seem to  me th a t  th e  cou rt 
is obliged to  fin d  th a t  th e  goods were contraband, 
and to  condemn th e m .”

I n  p u tt in g  fo rw a rd  h is  subm ission upon th e  so- 
called “  s ix  m on ths ’ ru le ,”  th e  A tto rney-G enera l 
suggested th is  q ua lifica tion . H e  said th a t  supposing 
th e  evidence showed a ffirm a tiv e ly  th a t  th e  goods 
were n o t contraband, he w ou ld  n o t suggest th a t  
th e  de fau lt ru le  shou ld  a p p ly ; b u t th a t  in  o ther 
cases th e  ru le  jus tifies  condem nation a lthough  i f  
the  onus were, as i t  is no t, on th e  Crown, there  
m ig h t be an element o f  doub t. N ow , I  have said 
a lready th a t  I  th ro w  no d o u b t w ha tever upon th e  
w ell-established p rinc ip le  th a t  th e  onus o f  p ro o f 
does n o t lie  upon the  Crown b u t upon th e  c la im ant. 
I t  is upon th e  f irs t p a rt o f  th a t  suggested qua lifica 
t io n  th a t  m y  d if f ic u lty  arises. As I  have said, the  
app lica tion  o f  a de fau lt ru le  seems to  me to  be 
pe rfec tly  sim ple where you  are m ere ly  dealing w ith  
th e  question o f  ownership, b u t i t  is in  connec
t io n  w ith  th e  class o f  case w ith  w h ich  I  am  dealing 
th a t  i t  seems to  me th e  d if f ic u lty  arises. Take, fo r 

| example, one o f  th e  item s (and there  are several

The Axwaki and other Ships.
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to  w h ich  th is  applies) w h ich  I  have been asked to  
condemn, and am  prepared to  condemn, as absolute 
contraband, nam ely, seven bales o f  ca ttle  ta i l  ha ir. 
I f  th is  ru le  applies, a l l  th a t  w ou ld  be necessary, 
as I  see i t ,  is to  show th a t  seven bales o f  ca ttle  
ta i l  h a ir  were th e  subject o f  a w r it ,  th a t  th a t  w r i t  
was served and th a t  there  has been no c la im . I  
see no room  fo r  th e  qua lifica tion  as to  w he ther th e  
evidence showed a ffirm a tiv e ly  th a t  th e  goods were 
n o t contraband. I t  m ay  ve ry  w e ll be th a t  th e  
documents in  th e  sh ip ’s papers w ou ld  show a ffirm a 
t iv e ly  th a t  th e  goods were n o t such th a t  th e y  could 
be contraband— th a t is one th in g — b u t there  could 
be, and there  need be, no evidence about th e  na tu re  
o f  th e  goods themselves. T hey  w ou ld  rem ain  w ha t 
th e y  appear to  be, seven bales o f  ca ttle  ta i l  ha ir. 
E ith e r  i t  is necessary to  produce evidence to  show 
th a t  these goods are contraband, because o f  th e ir  
a p p lic a b ility  o r s u ita b ility  to  one o r  o the r o f  the  
uses in  th e  P roclam ation, o r i t  is no t. I f  th is  
<< s ix  m on ths ’ ru le  ”  applies, and is o f  un iversa l 
app lica tion, I  cannot m yse lf see w h a t room  there 
is fo r  evidence about th e  m a tte r  a t a ll. P u tt in g  
i t  th e  o the r w a y  round, i f  evidence is required, 
then  i t  seems to  me th a t  th e  s ix  m on ths ’ ru le  
cannot be an absolute ru le .

W ith  regard to  th is  case I  can o n ly  repeat w ha t 
I  have said, th a t  there  were several parcels here 
w h ich , unenlightened, I  should never have dreamed 
were absolute contraband b u t w h ich  on th e  evidence 
I  am  convinced are such. I  propose to  decide th is  
case upon th e  evidence, and i t  m ay  be th a t  a day 
w i l l  come when I  sha ll have to  decide, <5r somebody 
else w i l l  have to  decide, w hether th e  pronounce
m ents o f S ir Samuel Evans on th is  m a tte r  w h ich  
suggest th a t  the re  is an absolute ru le , o r the  
observations o f  L o rd  Sterndale w h ich  I  have quoted, 
w h ich  appear to  show there  is no  such absolute 
ru le , are r ig h t.  I f  I  were to  decide i t  in  th is  case, 
m y  decision w ou ld  be w o r th  n o th ing  because i t  
w ou ld  be obiter. I  have decided th e  case on o ther 
grounds. I  can m yse lf see no. h a lf-w a y  house 
between th e  pronouncem ent th a t  there  is an 
absolute ru le  e n t it lin g  th e  Crown to  ask fo r 
condem nation, and th e  judgm en t o f  L o rd  Sterndale, 
w h ich  m ust have been g iven  a fte r argum ent, 
because th e  A tto rney-G enera l appeared in  th e  case, 
and S ir Samuel Evans had  made these various 
pronouncements long before h is  judgm en t was 
given. I  can see no ha lf-w a y  house between the 
tw o . Sooner o r la te r i t  m ay  be necessary to  resolve 
th is  doubt. I  propose to  say no  more about i t  in  
th is  case, except th a t  I  am  n o t convinced th a t  
L o rd  Stem dale ’s judgm en t was w rong.

The cargoes or the ir proceeds w ill be condemned.

S o lic ito r: The Treasury Solicitor, fo r the
Procurator-General.

Judicial Committee of ike ^ribn Council.

J u ly  23, 24, 2o, 29, and September 24, 1940.

(B e fo re  L o r d s  Maugham, Russell of 
Killowen, Wright and Porter.)

Canada Rice M ills Lim ited v. Union Marine
and General Insurance Company Lim ited (a)
Canada  (B r it is h  Colum bia)— Insurance  (M a rin e )

.— Cargo o f rice— V en tila tion  necessary to p re 
vent ferm entation— Heavy seas fro m  high w inds  
necessitate closing o f ventilators— ■Proxim ate  
cause o f damage to rice— Loss due to p e r il o f sea 
against which cargo insured.

A  cargo o f rice was insured by the appellants 
against pe rils  o f the sea and a ll other pe rils  
losses and m isfortunes to the damage o f the 
subject matter o f the insurance. The cargo was 
loaded at Rangoon in  a tram p motor vessel o f 
4414 tons gro§s and the bags o f rice shipped 
weighed 5080 tons valued at $191,922. The  
cargo was fo r  carriage to the Fraser R iver, 
B rit is h  Colum bia, and on the voyage, which  
took a month, a fter two weeks' steaming the 
vessel encountered fo r  two days heavy w inds  
and high seas, d u rin g  which the cowl ventilators 
to the cargo had to be closed. There were 
specially constructed ventilators made necessary 
to prevent the rice heating and ferm enting. The 
result o f the heavy w inds and high seas causing 
the closing o f the ventilators was that the cargo 
o f rice was severely damaged.

H e ld, that having regard to the m eaning given 
to the words “  pe rils  o f the sea ”  used in  
policies o f m arine  insurance in  the case of 
W ilson , Sons and  Com pany and  The X a n th o  
(6 A sp . M a r .  L a w  Cas. 207 ;  57 L .  T . Rep. 
701 ;  12 A p p . Cas. 503), namely that where 
damage is  caused by a storm, even though its  
incidence and force was not exceptional, a 
f in d in g  o f loss by p e rils  o f the sea was ju s tified , 
the ju r y  r ig h tly  fo u n d  that there was a p e r il of 
the sea. The loss was also w ith in  the general 
words o f  the po licy . B u tle r  v. W ild m a n  
( (1820) 3  B . &  A id .  398) and  The K n ig h t  o f 
S t. M ich a e l (8 A sp. M a r . La w  Cas. 360 ; 
78 L .  T . Rep. 90 ;  (1898) P .30) approved and  
applied.

Causa p ro x im a  in  insurance law  d id  not neces
sa rily  n  lean the cause last in  time, but what was 
in  substance the cause : Le y la n d  S h ipp ing 
C om pany v. N o rw ic h  U n io n  F ire  Insurance 
Societv (14 A sp. M a r. L a w  Cas. 258; 
118 L .  T . Rep. 1 2 0 ; (1918) A . C. 350): 
S am ue l and  C om pany v. D um as (16 A sp . 
M a r. La w  Cas. 305 ;  130 L .  T . Rep. 771 ;  
(1924)i A . C. 431).

The decis ion o f the House o f Lords in  the Scottish 
ap pe a l in  M cG overn  v. James N im m o  and 
C o m pa ny  (159 L .  T . Rep. 193) could not in  
view o f Order L V I I I ,  r .  4 o f the Rules o f the

(a) Reported by Gbokfrby P. Lanuworthy, Esq., 
Barrister-at-Law.
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Supreme Court o f E ng land and the same ru le  
of the Rules o f the Court o f B r it is h  Colum bia  
be applicable to E ng lish  or B r it is h  Colum bia  
appeals, as no corresponding ru le  existed in  the 
Scottish courts.

Though the damage was caused not by the incurs ion  
of sea water but by action taken to prevent the 
incurs ion, the loss was due to a p e r il o f the sea 
and was recoverable as such, as, where the 
weather conditions so required, the closing o f 
the ventilators was not to be regarded as a 
separate or independent cause, interposed 
between the p e r il o f the sea and the damage, 
but as being rou tine  seamanship necessitated 
by the p e r il,  so that the damage could be regarded 
as the direct result o f the p e ril.

Decision o f C ourt o f A ppea l fo r  B r it is h  Colum bia  
reversed.

Appeal fro m  the  judg m e n t o f  the  C ourt o f  A ppea l o f 
B r it is h  Colum bia. The  fac ts  m a te ria l are set ou t 
in  the  headnote.

Valentine Holmes fo r  the  appellants.
H . W. W illink , K .C ., and C yril M ille r  fo r  the 

respondents.
The argum ents su ffic ien tly  appear fro m  the  ju d g 

m en t o f  the  Ju d ic ia l C om m ittee de live red  b y  L o rd  
W rig h t.

Lord Wright.— The appellants cla im ed in  th is  
ac tion  as assured under a flo a tin g  p o lic y  o f  m arine 
insurance dated the  19th December, 1929, upon 
shipm ents o f  rice im ported  b y  the  appellants to  th e ir  
rice  m ills  in  B r it is h  Colum bia, as fro m  tim e  to  tim e  
declared under the  po licy . The p o lic y  covered 
(among o ther risks) perils  o f  the  seas, and also, 
under w ha t are o ften  described as th e  general words, 
a ll o ther perils  losses and m isfortunes th a t  have o r 
sha ll come to  the  h u r t  o r damage o f  the  subject 
m a tte r o f  the  insurance. The goods were w arran ted  
free o f  p a rtic u la r  average under 3 p e r cent, on each 
package. The seaworthiness o f  the  sh ip  as between 
the  assured and the assurers was a d m itte d . U nder 
th is  p o licy  the appellants d u ly  declared a fu l l  cargo 
o f  50,600 bags o f  rice weighing 5080 tons shipped 
on o r about th e  23rd A p r il,  1936, in  the  m o to r 
vessel Segundo a t Rangoon fo r  th e ir  dock on the 
Fraser R ive r. The bags were va lued  in  a l l  a t 
$191,922. Inc lu d ed  in  the  sh ipm ent so declared 
were 7500 bags o f b row n  rice va lued  a t $30,798 
m arked 163 and 102. The shippers were B lackw ood 
R a lli and Com pany o f  Rangoon. The c la im  is made 
in  respect o f  th e  rice declared under these tw o  m arks 
w hich are com pendiously referred to  as 163. No 
c la im  is made in  respect o f  the  o ther m arks  shipped, 
w h ich  bore respective ly the  m arks K .G ., A .L .Z ., 
and N .L .Z . The respondents issued a ce rtifica te  o f 
insurance in  respect o f  th e  whole sh ipm ent.

The Segundo was a m o to r vessel o f  4414 tons 
gross and 2668 tons ne t, registered a t  Oslo. She had 
five  holds. The bags o f the  m arks 163 a n d  102 were 
stowed, p a r t ly  in  No. 2 ho ld , w h ich  was fo rw a rd  o f 
th e  engine and bo ile r space, and p a r t ly  in  No. 3 
ho ld , w h ich  was a f t  o f  th a t  space. T he  cargo 
th ro u g h o u t was w e ll dunnaged and waB stowed 
w ith  adequate a ir  spaces. There were also v e rtic a l 
wooden tru n k  ve n tila to rs  and o rd in a ry  wooden 
rice  v e n tila to rs  in  each ho ld . The system  o f 
ve n tila to rs  th ro u g h o u t consisted o f  cow l ve n tila to rs  
w ith  in  a d d itio n  Samson post ve n tila to rs  a t each 
ho ld . These la tte r  were always open, b u t  i t  was 
necessary th a t  the  cow l ve n tila to rs  should be also

open to  ensure a th rough  cu rren t o f a ir  in  the  holds. 
There is no com p la in t o f the  suffic iency o f  the  
v e n tila tio n  system.

The Segundo a rr ive d  a t  Fraser R ive r on the 
28 th  M ay, 1936. I t  was then  found  th a t  a l l  the  rice 
had heated, b u t b y  reason o f  the  franchise o f  3 per 
cent, in  the  case o f  p a rtic u la r  average and also 
because the  rice  in  the  bags m arked  163 and 102 
was o f fine r q u a lity , i t  was decided th a t  th e  c la im  
against th e  respondents as insurers should be 
lim ite d  to  these m arks.

A  p r im a ry  issue in  the  action  was w h a t was the  
cond ition  o f  th e  rice  on shipm ent, since i t  was 
contended th a t  the damaged cond ition  o f  the  rice 
was n o t due to  perils  insured against b u t  to  the  
inheren t v ice o f  the  goods when shipped. On th a t 
issue a commission to  take  evidence w en t to  
Rangoon, where a large num ber o f  witnesses 
gave evidence. A t  th e  t r ia l ,  w h ich  to o k  place 
in  the  Supreme C ourt o f  B r it is h  Colum bia 
before R obertson, J ., and a special ju r y  and 
lasted fo r seven days, th e  ju ry ,  as w ill appear la te r, 
found  th a t  the  rice was in  good and sound cond ition  
when shipped. N o com p la in t has been made o f the 
sum m ing-up. There was abundant evidence to  
ju s t ify  the  ju r y ’s fin d in g  on th a t  issue, w h ich  was 
accord ing ly  concluded in  the  appellants ’ favour. 
The question there fore  rem ained w hether the 
appellants had established th a t  the  damage was 
due to  perils  insured against. The appellants ’ case 
was th a t  the  damage was due to  in terference w ith  
the  v e n tila tio n  consequent on bad w eather d u ring  
th e  voyage, w h ich  caused th e  closing o f  the  cow l 
ve n tila to rs  w h ich  i t  was necessary to  keep open 
to  ensure th rough  ve n tila tio n . The evidence was 
th a t  rice is a com m od ity  v e ry  liab le  to  hea t i f  n o t 
fu l ly  v e n tila te d  w h ile  being carried in  th e  sh ip ’s 
ho ld . I t  has a considerable m oistu re  con ten t, and 
has a capac ity  o f  absorb ing fu rth e r m oisture . I f  
th is  m ois tu re  is n o t carried o f f  b y  v e n tila tio n  a 
process o f  fe rm e n ta tio n  sets in  and damages the  
g ra in . The heating thus caused when the  v e n tila tio n  
was shu t off, w ou ld  tend  to  develop even a fte r fu l l  
v e n tila tio n  was restored. The ve n tila to rs  have to  
be closed when w a te r w ou ld  get to  the  cargo i f  
th e y  are n o t closed. W hen the  ve n tila to rs  are 
again opened the  cooler a ir  c ircu la ting  th rough  
them  also sets up a condensation in  th e  ho t, m oist 
and h u m id  atmosphere o f  the  ho ld , and p rec ip ita tes 
m oistu re  on th e  rioe. I f  a process o f  fe rm en ta tion  
is thus s ta rted  i t  m ay  go on fo r  the  rest o f  the  
voyage even though  the  ve n tila to rs  are n o t again 
closed.

I n  a case o f  damage to  cargo such as the  present, 
the  evidence fro m  those in  the  ship o f  w h a t happened 
d u rin g  the  voyage is v i ta l  and is genera lly  g iven b y  
the  ship ’s officers. B u t in  th is  case, a tran s la tio n  
o f  the  sh ip ’s log  was accepted as the  sole evidence 
fro m  th e  ship. I t  is necessarily v e ry  b r ie f in  its  
n a rra tive , and  m ig h t w e ll have called fo r  exp lana tion  
on m any po in ts . B u t, such as i t  was, i t  was p u t to  
the  ju r y  as the  m a te r ia l fo r th e ir  decision on th is  
aspect o f  the  case. T hey were called upon to  make 
such find ings o r d raw  such inferences o f  fa c t from  
the  log as seemed to  them  to  be r ig h t w ith  the  a id  
o f  such expert evidence as was la id  before them .

The log shows th a t  fro m  the  24th A p r il,  1936, the 
da y  on w h ich  the  Segundo sailed fro m  Rangoon, 
u n t i l  th e  27 th  A p r il,  1936, when she was in  the 
S tra its  o f  Malacca, the  ve n tila to rs  were n o t closed. 
O n th a t  da y  fo r  some short period  the  ve n tila to rs  
were covered “  on account o f  unse ttled  weather, 
and la te r in  th e  da y  th e y  were again covered on
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account o f  ra in , u n t i l  the  n e x t day. Then fo r  a 
few  hours on the  n ig h t o f the  30 th  A p r il,  1936, they  
were again covered on account o f  ra in  and y e t 
again covered on account o f  heavy showers fo r  a 
few  hours on the  1st M ay, 1936. Therea fte r there  
is no e n try  o f  any m om ent u n t i l  the  8 th  M ay, 1936.

The learned judge, in  sum m ing up, to ld  the ju r y  
th a t  th e  case o f  the  appellants, w h ich  was th a t  the 
damage was caused b y  the  closing o f  the  cow l 
ve n tila to rs  and hatches d u rin g  the  voyage, rea lly  
came down to  the  question o f the  period  fro m  the 
8 th  to  the  13th M ay. The 13th i t  is clear should 
read as the  11th. E ith e r  the  judge made a m om en
ta ry  s lip  o r he was m isreported. I t  is therefore 
necessary p a rt ic u la r ly  to  exam ine the  log entries 
fro m  th e  8 th  to  the  11th M ay. The vessel was on 
the  8 th  d riv in g  against heavy head seas, w ith  m uch 
p itch ing . A t  19.30 (or 7.30 p .m .) the covfers were 
p u t on th e  ve n tila to rs  ow ing to  ra in . On th e  9 th , 
the  log records heavy head seas, p itch in g  and spray 
over decks and hatches and s im ila r entries th ro u g h 
o u t the  day w ith  h a lf  a gale o r a fresh gale. O n the 
10th there  are s im ila r entries, continuous heavy 
head seas, spray over foredeck, and la te r in  the  day 
the  e n try  was th a t  she was sh ipp ing some seas over 
the  fo repa rt o f  vessel. A b o u t m id da y  th e  w in d  
became a strong gale w ith  hurrioane-like  squalls a t 
tim es. The vessel was d r iv in g  in to  a head w in d  and 
sea, w ith  p itc h in g  and ro llin g , a t tim es described 
as tremendous. A t  1 a.m. on th e  11th th e  covers 
were rem oved fro m  the  hatches. I t  is th is  period in  
p a rticu la r, the  9 th  and 10th M ay, w h ich  th e  appel
lan ts  re ly  on as in v o lv in g  a long  continuous 
in te rru p tio n  o f  v e n tila tio n  and as causing the 
heating and fe rm en ta tion  w h ich  was even tua lly  
discovered a t the  end o f  the  voyage. Capta in 
B row n  W atson, an expert called on beha lf o f  the 
respondents, agreed th a t  on the  9 th  and 10th there 
was reason fo r  closing the  ve n tila to rs  a t least on the 
fo rw a rd  end to  p reven t damage to  cargo, th a t  is, to  
p reven t the  cargo ge tting  w et. H e  d id  seem d is
posed to  d raw  a d is tin c tio n  between th e  fo rw ard  
end and the  a fte r end o f  the  ship, b u t no a tte m p t 
was made to  d is tingu ish  d iffe ren t pa rts  o f  the 
damaged rioe, and the ju r y  w ith  the m a te ria l th e y  
had  before them  were en title d  to  find , i f  so m inded, 
th a t the ve n tila to rs  were p rop e rly  dosed on the 
9 th  and 10th fo r  the  safety o f  the  cargo and to  
re jeot the  d is tin c tio n  between the d iffe ren t holds 
suggested b y  Capta in B row n  W atson. On the 
15th there  is an e n try  th a t  covers were p u t on the 
ve n tila to rs  ow ing to  h u m id ity  o r fog, b u t  o n ly  fo r 
a few  hours, and s im ila rly  fo r  a few  hours on the 
16th and on the  17th. L a te r  on th a t day the  vessel 
ran  in to  bad weather, and shipped some spray over 
the decks, b u t  the  w in d  was a fo llow ing  w in d  and 
the  ve n tila to rs  were n o t closed, except fo r  a b rie f 
period on th e  18th, when there  was a heavy sea 
and a gale, th a t  again was a case o f  a fo llo w in g  sea 
and gale. On the  25 th  and 26th fo r  about 21 hours 
the  ve n tila to rs  were closed on account o f  ra in . On 
the  28th the  vessel a rr ive d  a t Fraser R ive r. I t  thus 
appeared th a t  fo r  abou t 50 odd hours on the  9th 
and 10th there was a continuous dos ing  o f  the 
ve n tila to rs  and evidence on w h ich  the  ju r y  m ig h t 
f in d  th a t  i t  was due to  cond itions o f  w in d  and sea, 
and th a t  i t  was the  cause o f  th e  damage. The closing 
o f  the  ve n tila to rs  on account o f  ra in  was fo r  b rie f 
periods. R a in  is n o t a p e ril o f  the  sea, b u t a t m ost 
a p e ril on the  sea. B u t there  is now  no rea l issue 
th a t the  damage was due to  ra in .

A t  the conclusion o f  the  case a fte r leng thy  a rgu 
ments, th e  ju r y  were requ ired  to  g ive a speoial 
ve rd ic t on specific questions. Question 3 dea lt 
w ith  the  co n d itio n  o f  the  rice on sh ipm ent. I t  was

answered in  fa vo u r o f  th e  appellants as a lready 
stated. Questions and answers 6 to  10 should be 
set o u t in  f u l l : “  6. W as the  said sh ipm ent damaged 
b y  hea t caused b y  the  closing o f  the  cow l ve n tila to rs  
and hatches fro m  tim e  to  tim e  d u rin g  the  voyage 1 
Answer : Yes. 7. I f  the  answer to  No. 6 is in  the  
a ffirm a tive , was the  closing o f  the  ve n tila to rs  and 
hatches the  p rox im a te  cause o f  the  damage 1 
Answer : Yes. 8. W as the w eather and sea d u ring  
the  tim e  the  cow l ve n tila to rs  and hatches were 
closed such as to  cons titu te  a p e ril o f th e  sea ? 
Answer : Yes. 9. I f  the  answer to  No. 8 is m  the 
a ffirm a tive , w h a t were the  cond itions o f the w eather 
and th e  sea ? Answer : H eavy  w inds fro m  8 th  to  
11th M ay, w ith  h igh  seas; fro m  11th to  17th, 
m oderate w eather and m oderate seas, a fte r w h ich  
la tte r  date, strong gales and ve ry  rough seas up  to  
20th ; va riab le  seas and w eather a fte r th a t  date. 
10. D id  the p la in t if f  the reby suffer loss exceeding 
3 per cent, on each package ? Answ er : N o, o n ly  
on 163.”

Some discussion to o k  place b o th  in  the  courts  o f 
B r it is h  Colum bia and before th e ir  Lordsh ips on the 
fo rm  o f  questions 7 and 8, in  p a rtic u la r m  regard to  
the  w o rd  “  p rox im a te  ”  in  7, and in  regard to  the  
omission to  ask the ju r y  i f  the  p e ril o f the  sea was 
the  cause o f  the  closing o f  the  ve n tila to rs  and 
hatches. On th is  la tte r  p o in t th e ir  Lordsh ips 
w ou ld  feel ju s tifie d , i f  i t  were necessary, to  ac t upon 
O rder L V I I I ,  r . 4 o f  the  Rules o f  C ourt o f  B r it is h  
Colum bia. T h a t ru le  is id e n tica l w ith  O rder 
L V I I I ,  r . 4 o f  the  Rules o f  the  Supreme C ourt in  
Eng land , w h ich  gives the  C ourt o f  A ppea l power 
(inter alia) to  d ra w  inferences o f  fa c t and to  give 
any judgm en t and m ake a n y  order w h ich  ought to  
have been made and to  m ake such fu rth e r o r o ther 
order as the  case m ay  require, as w e ll as to  receive 
fu r th e r  evidence. The ru le  is in tended to  obvia te  
a new t r ia l  in  cases where such a course can p ro p e rly  
be avoided, and applies even in  cases tr ie d  w ith  a 
ju ry .  I n  the  present case th e  ju r y  have found  th a t  
there  were perils  o f  th e  seas d u ring  the  period  w h ile  
th e  ve n tila to rs  were closed. W h a t is w an tin g  is the  
fin d in g  th a t  there  was n o t m ere ly  concurrence in  
tim e , b u t th a t  th e  perils  o f  the  seas caused the  
closing. The connection is so obvious th a t  i f  
necessary the  co u rt is e n tit le d  to  d raw  an inference 
o f  fa c t th a t  the  closing was so caused. T he ir 
Lordsh ips were referred to  a decision o f  the Su
preme C ourt o f  Canada, McPhee v . Esquimault and 
Nanaimo Railway Company (49 S. C. R . 43), in  
w h ich  th e  ru le  was discussed. The E ng lish  ru le  has 
freq u e n tly  been discussed in  E ng lish  courts, lo r 
instance in  Paquin L im ited  v . Beauclerk (94 L . T . 
Rep. 3 50 ; (1906) A . C. 148), Mechanical and
General Inventions Company and Lehwess v . Austin  
Motor Company (153 L . T . Rep. 153 ; (1935) A . C. 
346). I n  th e  present case the  C ourt o f A ppea l m  
B r it is h  Colum bia regarded themselves as precluded 
fro m  going beyond a na rrow  reading o f  th e  find ings 
o f  th e  ju r y  b y  a decision o f  th e  House o f  Lo rds m 
McGovern v . James Nimmo and Company (159 
L  T . Rep. 193), where L o rd  A tk in  said th a t  the  
c o u rt oannot its e lf supp ly  an answer to  a m issing 
question. T h a t decision was, however, m  an  appeal 
fro m  the  Scotch courts, where there  is no ru le  
corresponding to  O rder L V I I I ,  r . 4, and  where the  
appella te  co u rt has o n ly  the  reoord and  ve rd ic t 
before i t .  I n  th e ir  Lo rdsh ips ’ judgm en t, the  
decision in  McGoverrds case (sup.) cannot in  
v iew  o f O rder L V I I I ,  r . 4, be app lied  to  E ng lish  or 
B r it is h  C olum bia  appeals. B u t  in  t r u th  th e ir  
Lordsh ips are o f  op in ion  th a t  the  d if f ic u lty  can be 
m ore s im p ly  dea lt w ith . The ju r y  answered the 
specific questions p u t to  them . W h y  there  was no
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express question d irected to  the  causal re lationsh ip  
between the  closing o f  v e n tila tio n  and the  perils  o f  
the  sea is n o t m ate ria l. The judge is responsible 
fo r  the  questions p u t, and the  ju r y  have o n ly  these 
questions before them . I t  m ay  be th a t  a ll con
cerned th o u g h t th e  connection too  obvious to  ca ll 
fo r  a special question. N o  d o u b t some confusion 
has been in troduced  b y  the  fo rm  o f  question 7, 
was the  closing o f  v e n tila tio n  the  p ro x im a te  cause 
o f  th e  damage ? B u t i f  th e  questions and answers 
are construed fa ir ly  and construed as a whole i t  is 
in  th e ir  Lordsh ips ’ judg m e n t clear th a t  w h a t was 
m eant b y  p ro x im a te  was “  la s t in  t im e .”  The 
judge  in  sum m ing up  d irected  th e  ju r y ’s special 
a tte n tio n  b y  p u t t in g  question 8, to  th e  fa c t th a t 
the  p o lic y  insured the  p la in t if f  against damage to  
th e  rice  a ris ing  fro m  pe rils  o f  the seas. Thus the 
idea o f  causal nexus was b rough t to  th e ir  m inds. 
Q uestion 9, o r perhaps th e  answer, is somewhat 
d if f ic u lt  to  understand, b u t the  answer a t least 
deals specifica lly  w ith  th e  c ruc ia l period  fro m  the 
8 th  to  11th M ay, describ ing i t  as a pe riod  o f  heavy 
w inds and  h igh  seas. The period  o f  the  voyage up 
to  the  8 th  is n o t trea ted  as m a te ria l, and the  
subsequent p a r t  o f  the voyage m a y  be disregarded.

On these find ings, supplemented b y  fu rth e r 
find ings as to  th e  am ount o f  damage, th e  judge 
entered ju d g m e n t fo r the  appellants. The C ourt o f 
A ppea l b y  a m a jo r ity  set aside th a t  judgm en t 
m a in ly  as i t  seems on grounds o f  law . There i t  
was he ld  no evidence o f  pe rils  o f  the  seas. The 
conclusion appears to  have been based on a v iew  as 
to  the  m eaning o f  perils  o f  the  seas. I t  was held, 
however, th a t  even i f  there  were pe rils  o f  the  seas, 
th e y  d id  n o t cons titu te  th e  cama próxim a  fo r  
purposes o f  insurance law , because the  cama 
próxima  was the  deliberate act o f  th e  m aster in  
closing the  ve n tila tio n . These p o in ts  are fu l ly  
developed in  the  judg m e n t o f  Sloan, J .A ., M a rtin ,
C.J., in  agreeing w ith  the  reasons o f  Sloan, J .A ., 
ra th e r emphasised the  p u re ly  ve rba l aspect o f  the 
ju r y ’s fin d in g  as to  the p ro x im a te  cause, and th o ug h t 
th a t  so fa r  fro m  fin d in g  th a t  the  p e ril o f  th e  seas 
was the  p ro x im a te  cause o f  th e  loss, th e y  had come 
to  the  conclusion th a t  the  loss was due to  something 
else, nam ely, the  closing o f  the  ve n tila to rs . On th is  
m a tte r  th e ir  Lordsh ips have a lready expressed th e ir  
op in ion . T he ir Lordsh ips are unable w ith  a ll 
respect to  agree w ith  th e  reasoning o f  Sloan, J .A ., 
in  h is care fu l op in ion , and in  the  argum ents ad 
vanced before them  in  support o f  i t .

The tw o  m a in  questions m ust be discussed separ
a te ly . The f irs t  question, w he ther on the  evidence 
th e  ju r y  were ju s tif ie d  in  fin d in g  th a t  there  was a 
p e ril ,of th e  sea, depends on th e  m eaning to  be 
a ttached to  those w ords in  a p o lic y  o f  m arine  
insurance. The  t r ia l  judge  d irected the  ju r y  th a t 
th e  w ords referred to  fo rtu ito u s  accident o r casua lty  
o f  th e  seas, b u t  d id  n o t inc lude th e  o rd in a ry  action  
o f  th e  w in d  and wave. I n  B r it is h  Colum bia the  law  
o f  m arine  insurance is now  to  be found  in  the 
M arine  Insurance A c t, R . S. B . C., 1936, ch. 134, 
w h ich  is fo r  a l l  p ra c tica l purposes th e  same as the  
E ng lish  M arine  Insurance A c t, 1906, w h ich  was a 
co d ify in g  A c t. A u th o ritie s  under the  la tte r  A c t  are 
p ro p e rly  c ited  as au tho ritie s  in  respect o f  the  fo rm er. 
The judge  in  h is d irec tio n  to  the  ju r y  was quo ting  
ru le  7 in  the  F irs t Schedule to  the  A c t. I n  consider
in g  th e  m a te r ia l questions i t  is h e lp fu l in  th e  f irs t 
instance to  assume th a t  th e  v e n tila t io n  was n o t 
closed, b u t th a t  th e  sea o r spray had a c tu a lly  w etted  
th e  rice  and caused the  damage. The o ther question, 
th a t  o f  th e  cama próxima, can then  be considered 
separately. The  v ie w  o f  Sloan, J .A ., seems to  be 
th a t  there  was no p e ril o f  th e  sea, because in  his

op in ion  the  w eather encountered was no rm a l and 
such as to  be n o rm a lly  expected on a voyage o f th a t 
character, and th a t  there  was no  w eather bad 
enough to  endanger the  safe ty o f  the  ship i f  the  
v e n tila to rs  had  n o t been closed. B u t these are n o t 
the  tru e  tests. I n  the  House o f Lords, in  Wilson, 
Sons and Company v . Owners of Cargo per the 
Xantho  (6 Asp. M ar. L aw  Cas. 207 ; 57 L . T . Rep. 
701 ; 12 A p p . Cas. 503), w h ich  was a b i l l  o f  lad ing  
case b u t has a lways been c ited  as an a u th o r ity  on 
the  m eaning o f  the  same words in  polic ies o f  m arine 
insurance (see per L o rd  B ra m w e ll in  Hamilton, 
Fraser and Company v . Pandorf and Company 
(6 Asp. M ar. L a w  Cas. 212 ; 57 L . T . Rep. 726 ; 
12 A pp . Cas.) L o rd  Hersehell said : “  The  purpose 
o f  the  p o lic y  is to  secure an in d e m n ity  against 
accidents w h ich  m ay happen, n o t against events 
w h ich  m u s t happen. I t  was contended th a t  those 
losses o n ly  were losses b y  perils  o f  the  sea w h ich  
were occasioned b y  e x tra o rd in a ry  vio lence o f  the 
w in d  o r waves. I  th in k  th is  is too na rrow  a con
s tru c tio n  o f  the  words, and i t  is c e rta in ly  n o t 
supported b y  the  au tho rities , o r b y  com m on u nder
standing. I t  is beyond question, th a t  i f  a vessel 
s trikes upon  a sunken rock  in  fa ir  w eather and sinks, 
th is  is a loss b y  pe rils  o f  the  seas.”  I n  Thames and 
Mersey M arine Insurance Company v .  Hamilton, 
Fraser and Company (6 Asp. M ar. L a w  Cas. 200; 
57 L . T . Rep. 695), L o rd  M acnaghten said th a t i t  
was im possible to  fram e a d e fin itio n  o f  the  words. 
In  Hamilton, Fraser and Company v . Pandorf {sup.), 
where a ra t  had  gnawed a hole in  a p ipe, whereby 
sea w a te r entered and damaged th e  cargo, there  
was no suggestion th a t  the  ship was endangered, b u t 
the  damage to  the  cargo o f  rice was held to  be 
due to  a p e ril o f  th e  sea. There are m an y  co n tin 
gencies w h ich  m ig h t le t the  w a te r in to  the ship 
besides a storm , and in  th e  op in ion  o f  L o rd  
H a lsb u ry  in  th e  case las t c ited  any accident th a t 
should do damage b y  le tt in g  in  sea in to  the  vessel 
should be one o f  the  risks contem plated.

W here there  is an accidenta l incurs ion  o f  sea 
w a te r in to  a vessel a t  a p a rt o f  the  vessel, and in  a 
m anner where sea w a te r is n o t expected to  enter in  
the  o rd in a ry  course o f th ings, and there  is consequent 
damage to  the  th in g  insured, there is p rim a  facie 
a loss b y  pe rils  o f  the seas. The  accident m ay  con
sist in  some neg ligent act, such as im proper.opening 
o f a va lve , o r a hole made in  a p ipe  b y  mischance,, or 
i t  m ay  be th a t  sea w a te r is a d m itte d  b y  stress o f 
w eather o r some lik e  cause b ring ing  the  sea over 
openings o rd in a r ily  n o t exposed to  the  sea or, 
even w ith o u t stress o f weather, b y  the  vessel heeling 
over ow ing to  some accident o r b y  the  breaking  o f 
hatches o r o ther coverings. These are m ere ly  a few  
amongst m any possible instances in  w h ich  there 
m ay  be a fo rtu ito u s  incu rs ion  o f  sea w ater. I t  is 
the  fo rtu ito u s  e n try  o f  the  sea w a te r w h ich  is the 
p e ril o f  th e  sea in  such cases. W he the r in  any 
p a rtic u la r  case there  is such a loss is a question o f 
fa c t fo r  the  ju ry .  There are m any deck openings 
in  a vessel th rough  w h ich  the  sea w a te r is n o t 
expected o r in tended to  enter and, i f  i t  enters, on ly  
enters b y  accident o r casualty. The cow l ve n tila to rs  
are such openings. I f  th e y  were n o t closed a t  the 
p roper tu n e  to  p reven t sea w a te r com ing in to  the 
ho ld  and sea w a te r does acc iden ta lly  come in  and do 
damage, th a t  is ju s t as m uch an accident o f  naviga
t io n  (even though  due to  negligence, w h ich  is 
im m a te ria l in  a con trac t o f  insurance) as the  im 
proper opening o f  a va lve  o r o ther sea connection. 
The rush o f  sea w a te r w h ich  b u t fo r  the  covering 
o f  th e  ve n tila to rs  w ou ld  have come in to  them  and 
dow n to  the  cargo was in  th is  case due to  a s torm  
w h ich  was su ffic ien tly  o u t o f  the  o rd in a ry  to  send
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seas o r spray over the  orifices o f  the  ven tila to rs . 
The ju r y  m ay have p ic tu re d  the  tra m p  m o to r vessel 
he a v ily  laden w ith  5,000 tons o f  rice  d r iv in g  m to  
the  heavy head seas, p itch in g  and ro llin g  tre 
m endously and swept b y  seas o r spray. T he ir 
Lordsh ips do n o t th in k  th a t  i t  can p ro p e rly  be said 
th a t there was no evidence to  ju s t ify  th e ir  find ing .
On any voyage a ship m ay, though she need n o t 
necessarily, encounter a s torm , and a s to rm  is a 
no rm a l inc id e n t on such a passage as the  Segundo 
was m aking , b u t i f  in  consequence o f th e  s to rm  
cargo is damaged b y  the  incurs ion  o f the  sea i t  
w ou ld  be fo r the  ju r y  to  say w he ther the  damage 
was o r was n o t due to  a p e ril o f  the  sea. T hey are 
e n title d  to  take  a broad commonsense v ie w  o f the 
whole position . H o w  s lig h t a degree o f the accidenta l 
o r unexpected w i l l  ju s t ify  a fin d in g  o f loss b y  pe rils  
o f  the  sea is illu s tra te d  b y  M ountain  v .  Whittle 
(15 Asp. M ar. La w  Cas. 255 ; 125 L . T . Rep. 193 ; 
(1921) 1 A . C. 615), where a house-boat, the  seams o f  
w h ich  above th e  w a te r-line  had become defective, 
was tow ed in  fine  w eather and in  closed w a te r in  
order to  be repaired. A  pow erfu l tu g  was employed, 
and th is  caused a bow  wave so h igh  as to  force 
w a te r up  in to  the  defective seams. There was no 
w a rra n ty  o f  seaworthiness. “  S ink ing  b y  such a 
w ave,”  said L o rd  Sumner, “  seems to  me a fo rtu ito u s  
casua lty ; w hether form ed b y  passing steamers or 
between tu g  and tow , i t  was beyond the  o rd in a ry  
ac tion  o f  w in d  and wave, o r the  o rd in a ry  m cidents 
o f  such towage.”  I n  th e  same w a y  storm s a t sea 
m ay  be frequent, in  some cases seasonal, lik e  
typhoons in  the  China Seas, a ship m ay escape them  
and they  are outside th e  o rd in a ry  accidents o f  w in d  
and sea. T hey m ay  happen on the  voyage, b u t  i t  
cannot be said th a t  th e y  m us t happen. I n  th e ir  
Lordsh ips ’ judg m e n t i t  cannot be p red icated th a t  
where damage is caused b y  a storm , even though  its  
incidence o r force is n o t exceptional, a fin d in g  o f  
loss b y  perils  m ay n o t be jus tified .

There rem ains the  second question w he ther the  
damage w h ich  was caused n o t b y  the  incu rs ion  o f 
sea w ater, b u t b y  ac tion  taken  to  p reven t th e  in 
cursion is recoverable as a loss b y  perils  o f  th e  sea. 
I t  is curious th a t, so fa r  as th e ir  Lordsh ips know , 
there  is no express decision on th is  p o in t under a 
p o lic y  o f  m arine  insurance. B u t in  th e ir  Lordsh ips 
judgm en t the  question should be answered in  the 
a ffirm a tive , as th e y  th in k  the  ju r y  d id . The answer 
m ay  be based, on the  v iew  th a t  where the  w eather 
cond itions so requ ire , th e  closing o f  th e  ve n tila to rs  
is n o t to  be regarded as a separate o r independent 
cause, in terposed between the  p e ril o f the  sea and 
the  damage, b u t  as being such a mere m a tte r  ot 
rou tin e  seamanship necessitated b y  th e  p e ril th a t 
th e  damage can be regarded as th e  d irec t resu lt o f 
the  p e ril. I n  The Thrunscoe (8 Asp. M ar. L a w  Cas. 
313 ; 77 L . T . Rep. 407 ; (1897) P . 301), w here a 
cargo o f  oats and maize had  been damaged b y  the 
closing o f  th e  v e n tila to rs  ow ing to  heavy weather, 
i t  was he ld  th a t  th e  damage was caused b y  perils  
o f  th e  sea. T he  seve rity  o f  the  w eather (there 
referred to  as exceptional, though  th e  ad jec tive  is 
im m a te ria l) was described b y  Jeune, P ., as the 
p ro x im a te  cause o f  th e  damage because th e  closing 
o f  th e  ve n tila to rs  was due to  th a t  cause, and G orell 
Barnes, J ., described i t  as the  d irec t cause. I t  is 
tru e  th a t  the  case dea lt w ith  th e  exceptions in  the 
b i l l  o f  lad ing, to  w h ich  th e  doctrine  o f  causa proximo 
does n o t a p p ly  in  th e  same w a y  as in  insurance law . 
B u t  i t  is now  established b y  such a u tho ritie s  as 
Leyland Shipping Company v . Norwich Union F ire  
Insurance Society (14 Asp. M ar. L aw  Cas. 258 , 
118 L .  T . Rep. 120 ; (1918) A . C. 350) and m any 
others th a t  causa proxima  in  insurance law  does n o t

necessarily mean the  cause la s t in  tim e , b u t  w h a t is 
“  in  substance ”  the  cause (per L o rd  F in la y ) , o r the  
cause “  to  be determ ined b y  commonsense 
p rinc ip les  ” ( per L o rd  D uned in ). The  same ru le  has 
been re ite ra ted  b y  the  House o f  Lo rds several tim es 
since then, m ost s tr ik in g ly  perhaps in  Samuel and, 
Company v . Dumas (16 Asp. M ar. L aw  Cas. 305 ,
130 L . T . Rep. 771 ; (1924) A . C. 431), where i t  was 
he ld  b y  a m a jo r ity  o f  the  Lo rds th a t  where a ship 
insured b y  the  m ortgagee was los t b y  being scu ttled  
b y  the  de libera te  act o r procurem ent o f  the  m o r t
gagor, i t  was n o t in  insurance la w  to  be deemed a 
loss b y  pe rils  o f  th e  seas. The  p rox im a te  cause was 
the  in te n tio n a l and frau d u le n t act w h ich  le t in  the  
sea w a te r and sank th e  vessel. I n  cases o f  fire  
insurance i t  has been said th a t  loss caused fro m  an 
apparen tly  necessary and bona fide a tte m p t to  p u t  
o u t a fire , b y  spo iling  goods b y  w a te r, and in  o ther 
ways, is w ith in  the  p o lic y  (per K e lly ,  C .B., in  
Stanley v . Western Insurance Company (17 L . T . 
Rep. 513 a tp .  515 ; L . R .3 E x . 71 a tp .  74) ). T h e ir  
Lordsh ips agree w ith  th is  expression o f  opm ion  and 
accord ing ly  are prepared to  h o ld  th a t  the  damage to  
the  rice, w h ich  th e  ju r y  have found  to  be due to  
ac tion  necessarily and reasonably taken  to  p reven t 
the  p e ril o f  the sea a ffecting th e  goods, is a loss due 
to  the  p e r il o f th e  sea and is recoverable as such.

The same resu lt m ay  be reached b y  a somewhat 
d iffe ren t approach. I t  m a y  be he ld  th a t  though 
such a loss is n o t s tr ic t ly  recoverable as a loss b y  
perils  o f th e  seas, i t  is w ith in  the  general w ords “  a ll 
o ther perils  losses and m isfortunes, e tc .”  w h ich  are 
conta ined in  the  p o lic y  and have been quoted above.
I t  is tru e  th a t  these general w ords have to  be con
s trued  as res tric ted  to  cases a k in  to  o r resem bling 
o r o f  th e  same k in d  as those specia lly m entioned 
(per L o rd  M acnaghten in  Thames and Mersey 
M arine Insurance Company v . Ham ilton Fraser and 
Company (sup.), where they  were he ld  n o t to  cover 
the  loss cla im ed, b u t subject to  th a t  l im ita t io n  th e y  
m ay be used to  g ive  some extension to  th e  specific 
perils , such as perils  o f  the  seas. Thus in  Butler v . 
Wildman ( (1820) 3 B . and A id . 398) a m aster o f a ship 
in  order to  p reven t a q u a n tity  o f  do lla rs fa llin g  in to  
th e  hands o f  th e  enemy b y  w hom  he was about to  be 
a ttacked , th re w  them  in to  the  sea and was im m ed i- 
a te ly  a fte rw ards captured. I t  was he ld  th a t  th e  loss 
came w ith in  the  general w ords o f  th e  p o licy , i f  i t  d id  
n o t fa l l  s t r ic t ly  w ith in  th e  specific words, “  je ttis o n  ”  
o r “  enemies.”  The  general words ha d  th e  effect 
o f  “  in c lud ing  a ll  losses w h ich  are th e  consequences 
o f  ju s tifia b le  acts done under the  certa in  expecta tion  
o f cap ture  o r destruc tion  b y  enemies ”  (per Best, J ., 
a t p . 407). The  same p rinc ip le  was app lied b y  
G ore ll Barnes, J ., in  The Knight of St. Michael 
(8 Asp. M ar. L a w  Cas. 360 ; 78 L . T . Rep. 90 ; 
(1898) P . 30), where a cargo o f  coal had become so 
heated th a t  th e  vessel was compelled to  p u t  in to  a 
p o rt o f  refuge and a large p o rt io n  o f  the  cargo was 
discharged and sold, en ta ilin g  a loss o f  fre ig h t. N o  
fire  had a c tu a lly  b roken  ou t. G ore ll Barnes, J ., 
he ld  th a t  the  loss was recoverable i f  n o t as a loss b y  
fire , as a loss ejusdem generis and covered b y  the 
general words.

I t  is obvious th a t  in  these tw o  cases there  was no 
question o f  tu rn in g  aw ay to  a vo id  a fu tu re  p e ril. I f  
the re  had  been, th e  loss m ig h t p ro p e rly  have been 
he ld  to  be due n o t to  th e  p e ril, b u t to  de libera te  
action  to  avo id  com ing in to  th e  area o f  th e  p e ril, as 
in  Becker Cray and Company v . London Assurance 
Corporation (14 Asp. M ar. L a w  Cas. 156 ; 117 L . T . 
R ep. 609 ; (1918) A . 0 . 101) and s im ila r cases. B u t 
in  Butler v . W ildman (sup.) and The Knight o f St. 
Michael (sup.) th e  sub ject o f  th e  insurance was 
a c tu a lly  in  th e  g rip  o f  th e  p e ril, enemies in  th e  one
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case, fire  in  the  other. The correctness o f  these 
a u tho ritie s  has n o t been doubted, and th e ir  L o rd - 
ships th in k  th e y  were r ig h t ly  decided. Indeed in  
Becker Gray and Company's case, L o rd  Sumner 
expressly cites w ith  app rova l The K n igh t of St. 
Michael as a decision on the  general words in  the  
p o licy , and distinguishes i t  fro m  the  case then  
before h im . S im ila r ly  in  the  present case there  was 
an ac tu a lly  operating p e ril o f  the  sea. There was 
accord ing ly  a loss e ithe r b y  perils  o f  the  seas o r a 
loss w ith in  the  general words.

I n  th e ir  Lordsh ips ’ judgm en t no g round has been 
shown fo r se tting  aside the  ve rd ic t o f  the  ju ry ,  and 
th e  appeal should be a llow ed and the judg m e n t o f 
the  Supreme C ourt restored. The respondents w il l  
pay to  the  appellants th e ir  costs o f  th is  appeal and 
in  the  courts  below.

T hey w il l  h u m b ly  so advise H is  M ajesty.
Appeal allowed.

Solic ito rs fo r  th e  appellants, Charles Russell and 
Co., agents fo r  Walsh, B u ll, Howsser, Tapper, Ray 
and Carroll.

Solic ito rs fo r the  respondents, Card, Lye ll and 
Co., agents fo r  Bourne and Desbrisay.

oSfl$wme Court of §u fe turt
— —

HIGH COURT OF JUSTICE.

K I N G ’S B E N C H  D IV IS IO N .

November 20, 1940.

(B e fo re  Lord Caldecote, C .J .)

F. H . Renton and Co. Ltd. v. Black Sea and 
Baltic General Insurance Co. Ltd. (a)

M a rin e  insurance— Tim ber Trade Federation  
Insurance Clauses— Goods insured on voyage 
u n t i l  they reached f in a l destination— Cargo 
p u t on quayside and p ile d  in  shed by po rt 
au thority— P a rt o f cargo lost after p ilin g ,  
but before delivery to consignees— M ean ing  o f 
“  f in a l destination.”

B y  a p o licy  o f m arine  insurance goods were insured  
on a voyage fro m  a B a ltic  po rt to London, 
The p o licy  contained the fo llo w in g  clause :—  
“  In c lu d in g  risks  o f non-delivery . . . u n t il 
discharged a t p o rt o f destination and while  
in  trans it by land  a n d /o r water to f in a l destina
tio n  . . .” — On the a rr iv a l o f the sh ip  a t the 
P ort o f London the goods were unloaded, on to 
the quayside and were there received by the 
P o rt o f London A u th o rity , whose servants 
removed them to a shed where they were stacked 
in  p iles. The whole o f the goods had been u n 
loaded fro m  the ship, but when the consignees 
came to take delivery i t  was fo u n d  that p a r t  o f 
them was m issing fro m  the piles.

H e ld , that the goods had reached the ir  “  f in a l  
destination  ”  when they had been unloaded 
on to the quayside, and that the subsequent 
loss was not covered by the po licy .

[K .B .  D iv .

Action on a policy of marine insurance. The facts 
are summarized in the head note and are more fully 
set out in the judgment.

S ir Robert Aske, K .C ., and  C yril M ille r  fo r  the 
p la in tiffs .

A . T . M ille r, K .C ., and H . L . Parker fo r  the 
defendants.

Lord Caldecote, C .J .:— T h is  is a c la im  b y  the 
p la in tiffs , w ho are t im b e r im porte rs, against the 
underw rite rs  o f  a p a rt cargo o f  sawn goods w h ich  
was loaded on the  steamship Dayrose fo r  carriage 
fro m  Ig a rk a  to  London. A  short, b u t n o t a lto 
gether easy, question on the  construc tion  o f a p o licy  
o f  m arine  insurance is invo lved .

The c la im  concerns a parcel o f  12 standards o f 
w h ich  the  va lue is 2001. 16s. The b i l l  o f  lad ing  was 
fo r  carriage to  London, S urrey Com mercial Docks. 
The steamer had sailed a t  th e  date o f  the  po lioy . 
She berthed  on 23rd September, 1938, when the 
discharge began, and the discharge to o k  place in  
accordance w ith  the  P o r t o f  London  usage.

The facts, so fa r  as th e y  are know n, are n o t in  
dispute. The  p ractice  o f  th e  P o rt o f  London is 
w e ll know n. In  accordance w ith  i t  on th is  occasion 
p riv a te  stevedores were engaged b y  th e  ship, 
and p a id  b y  the  ship, to  do the  discharge. The 
tim b e r was p u t o u t on to  th e  quay alongside, close 
up  to  th e  ship. I t  was ta llie d  b y  the  ship and the 
cargo superin tendent o u t o f  the  ship. I t  was p u t 
in to  w h a t was called a s tack o r b u lk  when i t  was 
discharged fro m  the  ship, and was subsequently 
sorted b y  the  P o rt o f  London A u th o r ity .  The so rt
in g  to o k  place in  connection w ith  the  cargo fro m  the 
ship accord ing to  the  sizes and m arks o f  th e  tim b e r. 
The P o r t o f  London  A u th o r i ty  em ployed deal 
porte rs to  ta ke  th e  t im b e r aw ay and p u t i t  in  the  
shed in  ano ther place, sorted as I  have described. 
I n  exp lana tion  o f  the  phrase th a t  the  deal porters 
take  the  t im b e r away, I  m ay  re fe r to  an answer 
g iven  in  evidence th a t  a 3 ft. a lley-w ay separates 
the stack fro m  th e  place where the t im b e r is p iled . 
I n  fac t, the  a lley-w ay is w h a t one w itness conceded 
m ig h t be described as a tu n n e l; and th e  process 
o f  so rting  a ll takes place under cover o f  a large 
shed w h ich  stretches a lm ost up  to  th e  w a te r line.

The discharge was fin ished on 12th October, b u t 
m eanwhile th e  p ilin g  had begun on 26 th  September, 
and was fin ished on 7 th  N ovem ber, I  was in form ed 
th a t  the  P o rt o f  London A u th o r i ty  fa ir ly  frequen tly  
begin p ilin g  w h ile  the  cargo is com ing over the  side 
o f the  ship, and th a t  is w h a t happened in  th is  case. 
The coun ting  o f  the  t im b e r in  the  p ile , o r piles, 
began on 7 th  N o v e m b e r; th a t  is to  say, on the 
same da y  on w h ich  th e  p ilin g  was fin ished. The 
oounting  to o k  some days and was o n ly  com pleted 
a da y  o r tw o  before 30 th  N ovem ber, w h ich  was, I  
th in k ,  the  date o f  the  land ing  re tu rns.

The consignees, accord ing to  the usage o f  the 
P o rt o f  London, are n o t a llowed, save in  ve ry  
exceptiona l cases, to  p u t  th e ir  hands on the  tim b e r 
u n t i l  i t  has been p iled— th a t is to  say, sorted, and 
the  land ing  re tu rns  have been sent ou t.

The m a te r ia l te rm s o f  the  p o lic y  are conta ined in  
the  body o f  th e  p o lic y  and in  a s lip  a ttached to  the 
p o lic y  called the  T im b e r T rade F edera tion  In s u r
ance Clauses. The b ody  o f  the  p o lic y  is in  the  w ell 
know n  fo rm . The insurance is to  be on th e  goods 
and merchandise fro m  th e  load ing  the reo f aboard 
the  said sh ip , as above, and shall so con tinue  and 
endure, and so on, u n t i l  the  said ship sha ll be a rrived  
a t  as above, th a t  is, London, u n t i l  the  same b0 
there  discharged and safe ly landed. U p  to  th is(a) Reported by V. R. Aronson, Esq., Barrister-at-Law.



ASPINALL’S MARITIME LAW CASES. 397

K .B .  D iv . ]  F . H .  R e n t o n  &  Co. v. B l a c k  Se a  &  B a l t ic  I n s u r a n c e . Co . [K .B .  D i v .

p o in t the  insurance is an insurance against perils  o f 
the  sea, b u t b y  the  s lip  a ttached to  th e  p o lic y  i t  
becomes fo r  a ll p ra c tica l purposes in  th is  case an 
a ll- r is k  p o licy , and th e  cover given b y  the  p o licy  
extends beyond th a t  w h ich  is g iven  b y  the body o f 
the  po licy .

The question w h ich  arises concerns clause 2 o f the 
T im b e r T rade F edera tion  Insurance Clauses, w h ich 
states : “  In c lu d in g  risks o f th e ft, p ilferage and non
de live ry , irrespective  o f  percentage ” — then  I  o m it 
some words— ’* w h ils t on board  the  ocean-going 
vessel u n t i l  discharged a t p o rt o f destination. 
Then these words fo llo w  : “  A n d  w h ils t in  tra n s it  
b y  land  a n d /o r  w a te r to  f in a l destina tion  there  o r in  
the in te r io r .”  The question is : W hen d id  the  r is k  
end ? I  am  asked b y  the  p la in tif fs  to  say th a t  the 
r is k  con tinued  to  a p p ly  to  these goods u n t i l  th e y  
had reached the  piles, o r u n t i l  the  p iles had been 
com pleted, o r, a lte rn a tiv e ly , u n t i l  the  consignees 
were a llowed to  p u t th e ir  hands on th e  cargo and 
remove i t .

The question o f  construc tion  w h ich  has to  be 
decided, as app lied to  the  facts, is w hether the goods 
were “  in  tra n s it  b y  land  a n d /o r  w a te r to  f in a l 
d es tina tion  there  o r in  the  in te r io r .”  S ir R obe rt 
Aske, on beha lf o f  the  p la in tiffs , contends th a t  the  
stack, o r w h a t one w itness said is genera lly called 
the b u lk , is n o t the  f in a l destination , because the  
goods had to  be sorted and p iled , since the  receivers 
d id  n o t handle the goods u n t il th is  was done. I  fin d  
i t  im possible to  th in k  th a t th e  fina l destination  
can be determ ined b y  reference to  the  perm ission 
o r the  r ig h t  w h ich  th e  receivers go t fro m  th e  P o rt 
o f  London A u th o r ity  in  due course to  handle and 
rem ove the  cargo. The fina l des tina tion  is a ques
t io n  o f  fac t. Clause 2 is a clause o f  the  T im b e r T rade 
Federa tion  and is in tended to  a p p ly , no d o u b t, to  
cargoes and ships o ther th a n  those w h ich  are loaded 
o r discharged in  th e  P o rt o f London. As I  suggested 
in  argum ent, i t  is n o t d iff ic u lt to  im agine cases to  
w h ich  the  w ords o f the  clause to  w h ich  I  have 
referred a p p ly  easily w ith o u t ra is ing  any question 
o f  in te rp re ta tio n . The goods are insured w h ils t 
in  tra n s it b y  land  o r w a te r to  fin a l destination  there  
o r in  the  in te rio r . I f  when the ship, com ple ting  
he r ob liga tion , p u ts  the  goods over the  side o f  the 
ship on to  the  quay, and then  the  goods have to  go 
to  another p a rt o f  the  dock o r p o rt, e ith e r b y  land  or 
b y  w a te r, there  is n o t m uch d if f ic u lty  in  seeing 
th a t  the  r is k  continues w h ile  th e y  are in  tra n s it  to  
the  place to  w h ich  th e y  have to  go. The consignees 
m ay, themselves, have a place o f  business, a shed, 
in  the  dock, o r a t the  dockside, or, as the clause says, 
in  th e  in te rio r, and in  such a case there  w ou ld  no t 
be m uch d if f ic u lty  in  a rr iv in g  a t the  conclusion th a t  
the goods were covered w h ile  th e y  were going there  
— in  o ther words, w h ile  th e y  were in  tra n s it  to  the  
place where the  consignees carried on th e ir  business 
and where th e y  requ ired  the  goods to  be sent.

The question w h ich  arises on the  facts o f the 
case is w hether the  f in a l des tina tion  was th e  place 
a t w h ich  th e  goods a rr ive d  when th e y  were bu lked  
o r stacked, o r w he ther the  f in a l des tina tion  had n o t 
then  been reached. I n  the  v ie w  w h ich  I  have form ed 
the  facts do n o t ju s t ify  a conclusion th a t  the  goods 
were s t i l l  in  tra n s it  fo r  th e  purposes o f  th is  clause 
a fte r th e y  had reached the  quayside o r th e  shed 
in  w h ich  th e y  were placed in  b u lk . I f  the  con ten tion  
o f  the  p la in tif fs  is r ig h t,  the  f in a l des tina tion  o f  the  
cargo w h ich  m ig h t in  exceptiona l circumstances be 
taken  fro m  the  p ile , b u t before th e  p ilin g  was com 
p le ted and before the  coun ting  was completed, 
w ou ld  be d iffe re n t from  the  f in a l destina tion  in

the  case o f  goods w h ich  had  to  w a it  u n t i l  the  fin a l 
p ilin g  and coun ting  had been fin ished.

C erta in  a u tho ritie s  have been c ited , b u t I  cannot 
say th a t  I  fin d  v e ry  m uch guidance in  the  in te rp re ta 
t io n  and a p p lica tio n  o f th is  clause fro m  the  case 
w h ich  M r. M ille r  re fe rred  me to  o f  Brown v . Carstairs 
(3 Camp. 161). The words o f  th is  clause are qu ite  
d iffe re n t fro m  the  w ords in  th a t  case. N o r do I  
f in d  m uch assistance fro m  Westminster F ire  Office v . 
Reliance M arine Insurance Company (19 T im es
L . Rep. 668) in  w h ich  the  C ourt o f  Appeal were 
dealing w ith  th e  fo llo w in g  v e ry  d iffe re n t clause :
“  In c lu d in g  a ll r is k  o f  c ra ft  to  w h a rf o r e xpo rt 
vessel a t p o rt o f discharge, and, in  th e  event o f the 
goods being te m p o ra rily  placed upon the  quay, i t  is 
agreed to  ho ld  th e  same covered w h ile  there  u n t i l  
de livered to  th e  e xp o rt vessel o r a t any w h a rf o r 
warehouse w ith in  th e  lim its  o f  the  p o r t . ”

The p o in t there  taken  was th a t, as the  consignee 
had n o t made u p  h is  m in d  to  p u t  the  goods in to  an 
e xp o rt vessel, o r in to  a w h a rf o r warehouse w ith in  
the  l im its  o f  the  p o rt, the  tra n s it  o f  th e  goods was 
a t an end. The C ourt o f A ppeal re jected th a t  a rg u 
m ent. B u t th a t  is a v e ry  d iffe re n t case fro m  the  
present case where a p a rtic u la r  te rm inus ad quem 
is n o t m entioned as i t  was in  th a t  case— nam ely, 
an e xp o rt vessel o r  a warehouse w ith in  the  p o rt, 
b u t where the  s im ple words are “  f in a l des tin a tio n ,”  
leaving  i t  to  be decided in  each case where the  
fin a l destination  is.

I  th in k  th a t  the  fin a l destina tion  fo r  the  purposes 
o f  th is  case and th is  p a rt ic u la r  parce l o f  goods was th e  
shed o r the  space to  w h ich  th e  goods were de livered, 
and th e  mere fao t th a t  th e y  had been m oved to  
ano ther p a rt o f  th a t  shed and p ile d  accord ing to  
th e ir  m arks seems to  me to  m ake no difference a t a ll. 
I t  is q u ite  conceivable th a t  th e  goods m ig h t have 
been p u t under th e ir  m arks and sizes as th e y  were 
de livered fro m  the sh ip , b u t accord ing to  the  usage 
o f  the  p o rt the  goods are bu lked  w ith o u t regard to  
th e ir  m arks and sizes, and the  fa c t th a t  th e y  were 
m oved to  ano ther p a rt o f  the  shed does n o t, in  m y  
v iew , p reven t the  shed ( i f  th a t be its  p roper name), 
fro m  be ing the  place where the  goods had reached 
th e ir  f in a l destination.

H a v in g  come to  th a t  conclusion, I  fin d  i t  u n 
necessary to  say a n y th in g  about th e  fu r th e r  p o in t 
w h ich  M r. M ille r  to o k  on the  p o lic y  th a t  th e  fin a l 
des tina tion  was the  p ile . I t  was said th a t  the 
p la in tif fs  had n o t g iven  an y  p ro o f o f  non -de live ry  
to  the  piles so as to  b rin g  themselves w ith in  the  
po licy , because the  m issing goods m ig h t have 
reached the  piles, in  w h ich  case the  r is k  w ou ld  have 
te rm in a te d  because th e y  had  reached th e ir  f in a l 
destination . I  th in k  th a t, in  th e  absence o f  any 
evidence th a t  any o ther des tina tion  was in tended 
fo r  these goods except th is  place a t  the  quayside, 
th e y  had  reached th e ir  f in a l des tina tion  when th e y  
were taken  fro m  the  ship b y  th e  F o r t  o f  London 
A u th o r ity ,  even a lthough the  task o f so rting  and 
p ilin g  the  goods had s t i l l  to  be com pleted before the 
consignees to o k  th e  goods away.

I  therefore, f in d  th a t  the  p la in tif fs  have fa iled  to  
b rin g  themselves w ith in  the term s o f the  p o licy , and 
the  action  m ust be dismissed, w ith  costs.

Judgment fo r  the defendants.

S olic ito rs fo r  th e  p la in tif fs , Win. A . Crump and 
Son.

S olic ito rs  fo r  the  defendants, Parker, Garrett 
and Co.
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C O U R T  O F A P P E A L

November, 4, 5, 6, 7, 8, 25, 1940.

(Before Scott, Mackinnon and Luxmoobe, 
L.J.T.)

Forestal Land, Tim ber and Railway Com
pany, Ltd. v. Rickards; Middows, Ltd. v. 
Robertson ; W. W. Howard Bros. & Co. v. 

Kahn (a)
[T h is  decision was a ffirm ed b y  the  House o f

Lo rds on 29 th  J u ly , 1941.— E d .]

Insurance— M a rin e — B rit is h  owned goods—
P o licy  covers p e rils  o f W ar— F rus tra tion  
clause— Goods in  German oumed ships on 
outbreak o f w a r— German Government gives 
directions to masters— Ships deviate to neutra l 
ports— Two ships scuttled— One reaches Ger
m any— Constructive to ta l loss— L ia b il i ty  o f 
underwriters— M a rin e  Insurance A ct, 1906 
(6 Edw . 7, c. 41), s. 60.

I n  each o f these three cases the p la in t if fs  were the 
B rit is h  owners o f goods shipped on the M inden 
the W angon i and the H a lle  respectively, being 
German oumed vessels. The goods were insured  
under L loyds M a rin e  and W ar R isks polic ies  
by the defendants. The insured pe rils  included  
“  M e n  o f w ar, enemies, surp risa ls , takings at 
sea, arrests, restra ints and detainments o f a l l 
K in g s , P rinces and People . . . and a ll 
other pe rils , losses and m isfortunes that have 
or sha ll come to the hurt, detrim ent and damage 
o f the sa id  goods and merchandises.”  The 
po lic ies were enlarged by the incorporation  
o f the In s titu te  W ar Clauses which provided : 
“  T h is  p o licy  covers . . . (b) loss o f or damage 
to the prope rty  hereby insured caused by :—  
(1) hostilities, w a rlike  operations . . .  (2) mines, 
torpedoes, bombs or other engines o f w a r."  
The polic ies also included a clause known as the 
fru s tra tio n  clause in  the fo llo w in g  te rm s : 
“  T h is  p o lic y  is  warranted free  o f any cla im s  
based upon loss of, or fru s tra tio n  of, the insured  
voyage or venture caused by arrests, restraints  
or detainments o f K in gs , Princes, Peoples, 
Usurpers or persons attem pting to usurp  
pow er." The policies were a ll in  substantia lly  
the same fo rm , w ith  some varia tions. I n  the 
case o f the M inden the risks  insured against 
inc luded  “  non-delivery . . . a n d /o r short 
de live ry ." I n  the case o f the W angon i there 
was no insurance against non-delivery but the 
po licy  included the In s titu te  F .P .A .  Clauses 
f o r  insurance  “  against a l l and every r is k  o f loss 
a n d /o r damage fro m  any cause whatsoever.”  
I n  the case o f the H a lle  the p o licy  included non
delivery as an insured p e r il and included the 
T im ber Trade Federation Insurance Clauses 
against “  a ll risks .”

The cla im s against the underwriters were made 
in  the fo llo w in g  circumstances : The German 
master o f each sh ip  received fro m  h is  own 
government a fo r tn ig h t before the 3rd September,

[C t . o f  A p p .

1939, orders to take refuge with the ship in  
a neutral port and, i f  possible, to return to 
Germany with its cargo or as a last resort to 
scuttle his vessel.

These orders were carried out by the masters of 
these three ships. I n  each case the ship deviated 
from  her course and took refuge in  a neutral 
port. I n  the case of two of the ships, on leaving 
the neutral port they were intercepted by enemy 
cruisers and scuttled themselves. The third 
ship left the neutral port and succeeded in  
reaching Germany.

The plaintiffs claimed under their respective 
policies of insurance as fo r a total loss of 
the insured goods through the scuttling of the 
ships or alternatively as fo r a constructive total 
loss. The insurers denied any total or con
structive loss or any loss proximately caused by 
the perils insured against. They relied on the 
frustration clause.

Hilbery, J ., gave judgment in  the three cases fo r 
the defendants, holding that the loss was brought 
about by the frustration of the adventure, a peril 
of which the policy was warranted free. Further, 
that the loss did not occur while the policy 
was in  operation. Further, in  endeavouring to 
return to Germany through the blockade the 
ships were engaged in  a war-like operation 
not covered by the policy. The plaintiffs  
appealed.

Held, in  each case when the ship was diverted 
in  obedience to the directions of the German 
government from  its normal contractual course 
towards a port of refuge, the German govern
ment, through the master, received actual posses
sion of the British-owned goods, and thereafter 
retained it. When, pursuant to these orders, the 
ship left its neutral port, i f  not before, the 
German government was guilty, applying a 
metaphor from  English common law, of con
verting the goods to its own use. When that 
happened the result was fo r the p la in tiff 
cargo owners a loss not merely of the voyage or 
adventure, but of the goods themselves. To that 
loss was attached the attributes of a con
structive total loss unthin sect. 60 of the M arine  
Insurance Act, 1906, provided the loss was 
proximately caused by a peril within the policy. 
The loss was caused by a peril within the 
policy. The claims were not barred by the 
frustration clause.

I f  there was a constructive total loss of the goods 
themselves within sect. 60, the mere fact that 
there was also a loss of the voyage could not 
exclude the right of recovery. I t  was only 
where no claim could be put forward except fo r 
the loss of the venture that the frustration clause 
had any application. The contention that in  
the English law of marine insurance there is no 
such conception as a constructive total loss of 
the goods themselves, but the subject-matter of 
every policy on goods is the venture is untenable.

Appeal allowed.
Appeals from Hilbery, J.

The plaintiffs in these three actions were all
British subjects. They were the owners of goods(a) Reported by Miss B. A. Bicknell, Barrister-at-Law.
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shipped on th e  th ree  steamships th e  M inden, the  
Wangoni and th e  Halle, each steamship being 
Germ an owned. The goods shipped were insured 
b y  th e  defendants and o th e r underw rite rs  under 
L loyds  M arine  and  W a r R isks P o licy . The 
p la in tif fs  c la im ed under th e ir  respective policies 
as fo r  a to ta l loss o f  th e  insured goods or 
a lte rn a tiv e ly  as fo r  a construc tive  to ta l loss.

The facts and  the  te rm s o f  th e  respective polic ies 
are su ffic ie n tly  s ta ted  in  th e  head note and the  
respective judgm ents.

The M arine Insurance A c t, 1906, s. 60 prov ides :
“  (1) Sub ject to  any express p ro v is ion  in  the 

p o lic y , there  is a construc tive  to ta l loss where the 
sub ject m a tte r  insured  is  reasonably abandoned 
on account o f  i ts  ac tua l to ta l loss appearing to  be 
unavoidable, o r because i t  cou ld  n o t be preserved 
fro m  a c tua l to ta l loss w ith o u t an  expend itu re  w h ich  
w ou ld  exceed its  va lue  when th e  expend itu re  had 
been incu rred .

(2) In  p a rt ic u la r , there  is a construc tive  to ta l 
loss :—

(1) W here th e  assured is dep rived  o f  the  
possession o f  h is  sh ip o r goods b y  a p e ril insured 
against, and (a) i t  is u n lik e ly  th a t  he can recover 
the  ship o r goods, as the  case m ay  be, o r (6) the  
cost o f  recovering the  sh ip  o r goods, as the  case 
m ay  be, w o u ld  exceed th e ir  va lue when recovered ;

»»

H ilb e ry , J . dism issed th e  th ree  actions. The 
p la in tif fs  appealed.

S ir  Robert Ashe, K.O., M .P . and  C yril M ille r  
fo r  the  appellants.

O. St. C la ir Pilcher, K .C . and A . J . Hodgson fo r 
the  respondents.

Cur. adv. milt.

Scott, L.J.— The decision in  a ll th ree  appeals, 
w h ich  we heard together, tu rn s  on th e  same m a in  
p o in t Of law , and i t  w il l,  there fore , be convenient 
to  summarise th e  com m on p os ition . The cla im s 
are b y  B r it is h  cargo owners against L lo yd s  U n d e r
w rite rs  on voyage polic ies, sa id to  be in  w h a t is 
ca lled (b u t n o t p roved  to  be) “  s tandard  fo rm ,”  
w ith  various clauses a ttached  and  inco rpo ra ted  in  
the p o licy . Each p o lic y  covers w a r risks, as w e ll 
as m arine  risks, and each p o lic y  also conta ins the 
now  comm on fo rm  o f  th e  so-called “  fru s tra tio n  
clause,”  w h ich  was inve n ted  to  exem pt underw rite rs  
o f  voyage policies fro m  th e  k in d  o f  l ia b i l i t y  w h ich  
was a u th o r ita t iv e ly  established b y  the  House o f 
L o rd s ’ decision in  Sanday v . B ritish  and Foreign 
M arine Insurance Company, L im ited  (114 L .  T . 
R ep. 521 ; (1916) 1 A . 0 . 650). I n  th a t  case tw o  
B r it is h  ships ca rry in g  goods under b ills  o f  lad ing  
w ith  German destinations were, upon the  ou tbreak 
o f  w a r in  A ugust, 1914, d ive rte d  in  th e  E ng lish  
Channel, one b y  a F rench cru iser and th e  o ther b y  
B r it is h  orders, to  B r it is h  po rts , where th e y  delivered 
th e ir  cargoes in ta c t to  th e  insured B r it is h  owners 
a t those po rts . The assured gave no tice  o f  abandon
m en t and issued w r its  c la im in g  fo r  a construc tive  
to ta l loss. The House, a ffirm in g  Bailhache, J . and 
a m a jo r ity  o f  the  C ourt o f  Appeal, he ld  th a t  though 
the  goods were in ta c t the  adventu re  had  been lo s t ; 
th a t  the  “  sub ject m a tte r  ”  o f  th e  p o lic y  was the  
safe a rr iv a l o f  the  goods a t th e  end o f  th e  voyage
__th a t  is th e  adventure  ; th a t  in  E ng lish  la w  the
loss o f  the  voyage e n tit le d  th e  assured on goods, 
a fte r g iv in g  due notice  o f  abandonm ent, to  recover 
fo r  a construc tive  to ta l loss ; and th a t  the  M arine  
Insurance A c t, 1906, had  n o t a lte red  th a t  w e ll- 
recognised ru le  o f  law .

The clause th e n  f irs t in tro d u ce d  in to  L loyds  
“  s tandard  ”  fo rm  o f voyage p o lic y  is as fo llow s :
“  W arran ted  free o f a ll cla im s based upon  loss of, 
o r fru s tra tio n  o f  the  insured voyage o r adventure  
caused b y  arrests, res tra in ts  o r de ta inm ents o f  
K in g s , Princes, Peoples, U surpers o r persons 
a tte m p tin g  to  usurp  pow er.”  The defendant under
w rite rs  pleaded the  clause as a ba r to  a ll th ree  
actions, and th e  learned judge he ld  th a t  i t  was a 
good defence. W e were in fo rm ed  th a t  the  ou tb reak 
o f  th e  present w a r had led  to  m any insurance 
cla im s, and th a t  the  th ree  cases before us had been 
selected b y  agreement between underw rite rs  and 
the  representatives o f  c la im ants, as ty p ic a l, and 
th a t  th e  underw rite rs  had agreed to  pay a ll costs 
in  any even t u p  to  and  in c lu d in g  the  House o f 
Lords. N a tu ra lly , th e  unde rw rite rs  w anted  to  get 
as m uch legal en ligh tenm ent as th e y  cou ld  fo r  th e ir  
m oney. The pleadings, we were to ld , were w ith  th a t  
ob ject se ttled  b y  opposing counsel in  consu lta tion  ; 
the  m a te ria l facts  were a ll agreed, and, a lthough  no 
notices o f  abandonm ent were g iven, th e  u n d e r
w rite rs  agreed, in  v ie w  o f th e  la te  dates a t w h ich  
the  assured ob ta ined  su ffic ient in fo rm a tio n  to  g ive 
such notices, to  w a ive  th e  absence o f  notice , and 
accord ing ly  conceded th a t  each o f  the  th ree  cases 
was to  be argued on th e  assum ption th a t  due no tice  
had been g iven  a t th e  p roper tim e . The resu lt was 
th a t  m any questions o f  la w  were argued below  on 
b o th  sides, w h ich  were o n ly  c o n tin g e n tly  o r even 
rem o te ly  re levan t, in c lu d in g  some w h ich  tu rn e d  on 
obscure o r possib ly  con flic ting  prov is ions contained 
in  th e  congeries o f  a ttached clauses. The learned 
judge w ith  reluctance dea lt w ith  several o f  these 
secondary contentions o f b o th  sides, a lthough  some 
o f  them  were rendered irre le va n t b y  h is decision 
th a t  th e  actions were defeated b y  th e  fru s tra tio n  
clause ; b u t in  th e  v ie w  w h ich  I  take , nam ely, 
th a t  th a t  clause affords no defence in  these actions, 
n ea rly  the  whole o f  those secondary issues cease 
to  have any m a te r ia lity  a t a ll.

Agreed statem ents o f  facts were before the  co u rt 
below in  each case, w ith  one o r tw o  m in o r am end
m ents, toge the r w ith  the  w a ive r and adm ission b y  
underw rite rs  as to  no tice  o f abandonm ent, w h ich  I  
have a lready m entioned. E ach  o f th e  three 
o rig ina l s tatem ents appears in  extenso in  the  learned 
judge ’s judg m e n t and i t  is n o t necessary to  repeat 
them . The dom in a n t fa c t was th a t  the  Germ an 
m aster o f  each Germ an sh ip  received fro m  h is  own 
governm ent a t least a fo r tn ig h t before th e  3rd  
September, 1939, th e  day w hen w a r was declared, 
orders in  fu rthe rance  o f  G erm an w a r p o lic y  “  to  
take  refuge”  w ith  h is  sh ip “  in  a n e u tra l p o rt and, 
i f  possible, to  re tu rn  to  G erm any w ith  its  cargo, or 
as a la s t reso rt to  scu ttle  h is  vessel.”  These orders 
were d u ly  ca rried  o u t b y  each o f  the  th ree  
masters.

The M inden  sailed fro m  Buenos A yres on the  
16th A ugust on a voyage to  D u rban , where the 
p la in t if fs ’ goods, Quebracho wood e x tra c t (used 
in  tann ing ), were to  b© trans-shipped, to  H ong-K ong , 
o p tio n  Shanghai. The vessel’s course was due east, 
b u t on the  24th she a rrive d  a t Santos, hav ing  lo f t  
her course and tu rn e d  no rth -w est. She le f t  Santos 
the  same day and a rrive d  a t R io  on th e  26th. She 
stayed there t i l l  the  6 th  September— th a t  is th ree 
days a fte r th e  ou tb reak o f  w ar, and th e n  sailed, 
e v id e n tly  in  order to  re tu rn  to  G erm any. On the  
29th September she was in te rcep ted  b y  a B r it is h  
cru iser o ff  th e  Faroe Is lands, and s t i l l  a c ting  in  
obedience to  h is  orders, th e  m aste r th e n  scu ttled  
her.

The Halle, w ith  a parce l o f  Ja rra h  boards, was 
bound fro m  B u n b u ry , A u s tra lia , to  London, via  the
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Cape, ca lled a t D u rba n  on th e  16th A ugust, and 
passed Cape T ow n  on the  18th. O n th e  6 th  
September she to o k  refuge a t the  n e u tra l p o rt o f  
Bissao in  Portuguese Guinea, and stayed the re  t i l l  
the  13th O ctober. Three days la te r the  m aster, in  
th e  presence o f  a F rench cruiser, scu ttled  her.

The  Wangoni w ith  a parcel o f  B r is to lite  boards, 
the  p ro p e rty  in  w h ich  had passed to  the  p la in tiffs , 
was bound fro m  Brem en to  South A fr ic a , the  b i l l  
o f  lad ing  date being th e  16th A ugust. Cape T ow n 
was her f irs t  p o rt o f  ca ll. O n th e  29 th  A ugust she 
p u t in to  Las Palmas, b u t the  same day sailed back 
on he r tracks , and on th e  1st September to o k  
refuge a t  V igo . There she stayed t i l l  the  10th 
F eb rua ry , 1940, when she sailed and succeeded in  
reaching H a m bu rg  on th e  5 th  M arch.

F ro m  these fac ts  th e  inference is, to  m y  m ind , 
irres is tib le . I n  each case the  m aster was acting , as 
no d oub t was his bounden d u ty  in  Germ an law , in  
s tr ic t  obedience to  the orders he had received. The 
departu re  fro m  the  d ire c t rou te  o f  the  b i l l  o f  lad ing  
voyage was in  each case made in  o rder to  take  the 
B ritish -ow ne d  cargo as w e ll as th e  German-owned 
ship to  a p o rt o f  refuge. The s tay  in  th a t  p o rt was 
in  pursuance o f  th e  p lan  o f  the  German governm ent. 
The  departu re  fro m  th a t  p o rt was equa lly  th e  act 
o f  th e  G erm an governm ent, th ro u g h  its  agent, as 
was also, in  th e  M inden  and Halle  cases, the  act 
o f  s cu ttlin g , and, in  th e  Wangoni case, the  act o f 
b rin g in g  th e  ship and cargo to  H a m bu rg  and there  
ho ld in g  i t  to  th e  order o f  the  German governm ent. 
I n  each case when the  ship was d ive rte d  fro m  its  
no rm a l co n tra c tu a l course tow ards a p o rt o f  refuge 
th e  Germ an governm ent, th ro u g h  the  m aster, 
received ac tua l possession o f  the  B ritish -ow ned  
goods and th e re a fte r re ta ined  i t .  W hen pu rsuant 
to  those orders the  ship le f t  its  ne u tra l p o rt, i f  no t 
before, th a t  governm ent was g u ilty ,  i f  I  m ay app ly  
a m etaphor fro m  E ng lish  com m on law , o f  conve rting  
th e  goods to  its  ow n use. W hen th a t  happened, i f  
n o t before, th e  resu lt was fo r  th e  p la in t if f  cargo- 
owners under each p o lic y  a loss n o t m ere ly  o f  the 
voyage o r adventu re  b u t o f  th e  goods themselves, 
and th a t  loss was one to  w h ich  there  a ttached  the 
requ is ite  a ttr ib u te s  o f  a construc tive  to ta l loss as 
la id  dow n in  sect. 60 o f  th e  M arine  Insurance A c t, 
1906 ; p rov id e d  always th a t  the  loss was p ro x i-  
m a te ly  caused b y  a p e r il w ith in  th e  p o licy . I f  i t  
was so caused, i t  is one in  respect o f  w h ich  the  
assured are, in  m y  op in ion , e n tit le d  to  recover, 
w h o lly  a p a rt fro m  any considerations o f  th e  loss 
o f  th e  voyage.

I t  o n ly  rem ains, there fore , to  consider the  l is t  
o f  perils , to  see i f  th a t  loss was covered. As the 
polic ies d iffe r, each m us t be considered separately. 
I n  th e  case o f th e  M inden  th e  p o lic y  its e lf  ( th a t is, 
a p a rt fro m  its  a ttached  clauses, and the  fru s tra tio n  
clause in  ita lics ) was, so fa r  as the  b lack in k  p a rt 
o f  th e  p r in te d  fo rm  goes, in  th e  same fo rm  as th a t 
in  th e  Schedule to  the  A c t o f  1906 ; i t  conta ined 
th e  w o rd  “  Enem ies,”  and the  general words. There 
had been in  th e  p r in te d  and a ttached set o f  “  Clauses 
fo r  Shipm ents fro m  S ou th  A m erica  ”  (No. 17a ) 
an  f.c . and s. clause, b u t I t  was deleted. N o. 1 o f  
th e  p rin te d  In s t itu te  W a r Clauses, also a ttached, 
conta ined tw o  sub-clauses, (a) and (6), w h ich , I  
th in k ,  ought to  have been s tru ck  o u t as superfluous, 
in  v ie w  o f  th e  absence fro m  the  p o lic y  its e lf  o f  any 
f.c. and s. w a rra n ty , and o f  the  de le tion  fro m  the  
“  S. Am erican clauses ”  to  w h ich  I  have ju s t 
referred. B o th  (a) and (6), however, were le f t  in . 
I  do n o t th in k  th e y  have any e ffect a t  a l l ; b u t i t  
was argued a lte rn a tiv e ly  fo r  th e  appellants th a t

the sub-clauses in troduced  pe rils  n o t covered by  
the  w ord  “  enemies ”  ; th a t  i f  the  fac ts  d id  n o t 
disclose a loss b y  “  enemies,”  the  words in  sub
clause (1) w h ich  pu rp o rted  to  make the p o lic y  cover 
a ll the  in d iv id u a l perils  named in  (a)— and in fla ted  or 
extended th e  f.c. and s. clause, e n tit le d  the  appellants 
to  recover. I  do n o t th in k  th a t  is a leg itim a te  
construc tion  o f  sub-clause (a) ; because the  clause 
o n ly  p u rp o rts  to  b rin g  back in to  the  p o lic y  perils  
a lready in  th e  p o lic y  b u t excluded b y  the f.c. and s. 
w a rra n ty . Sub-clause (6) c lea rly  adds n o th ing  to  
the  w ord  “  enemies ”  a lready in  the  “  standard  ”  
fo rm . N o th in g  else in  the  In s t itu te  W a r Clauses 
deserves even m en tio n  in  the  present co n tex t ; and 
in  the In s t itu te  S trike  Clauses, and in  the  typed  
clause there  is n o th ing  w h ich  has any relevance 
whatever. So fa r  as concerns the  question o f  insured 
perils , the  polic ies in  the  o the r tw o  cases are no t 
less favourab le  to  th e  assured th a n  th e  Minden 
p o licy , fo r th e y  are professedly on “  A l l  R isks.”

M r. P ilch e r’s a rgum ent fo r  the  respondent under
w rite rs  was th a t  a ll th ree  cla im s were “  based upon 
loss o f  the  insured voyage,”  and there fore  barred 
b y  the fru s tra tio n  clause. O n being asked b y  the 
co u rt w he ther he m eant th a t  th e y  were cla im s 
w h ich  (1) were capable o f  being based on loss o f 
voyage ; o r (2) were in  fa c t based on loss o f  voyage ; 
o r (3) cou ld  o n ly  be based on loss o f  voyage, he a t 
f irs t  said th a t  he re lied  on (3), o r in  the  a lte rna tive  
on (1) ; b u t on fu r th e r  reflec tion  he su b m itte d  th a t 
(2) was the  tru e  p ropos ition . I  am  satisfied th a t 
con ten tion  (1) is erroneous in  law . I f  there  is a 
construc tive  to ta l loss o f  the  goods themselves w ith 
in  sect. 60 o f  the  M arine  Insurance A c t, 1906, the 
mere fa c t th a t  there  is also a loss o f  the  voyage 
cannot exclude th e  r ig h t  o f  recovery fo r  the  fo rm er ; 
and I  know  o f  no ju s tif ic a tio n  in  an y  ju d ic ia l 
op in ion  expressed in  any ease, w hether as the  ground 
o f  decision, o r m ere ly  o b ite r, fo r  such a con ten tion . 
I n  m y  op in ion  i t  is o n ly  where, on th e  facts, no 
c la im  can be p u t fo rw a rd  except fo r  the  loss o f  the 
ven tu re  th a t  the  fru s tra tio n  clause has any app lica 
tio n . I n  the  present case no c la im  was p u t fo rw ard  
fo r  loss o f the  ven ture  ; the c la im  made, and r ig h t ly  
made, in  respect o f  w h a t I  have called the  conversion 
o f  the  goods b y  the  Germ an governm ent, was a 
c la im  fo r  the  loss o f  the  goods themselves. There 
was, when each ship sailed fro m  its  p o rt o f  refuge 
fo r  G erm any, in  m y  op in ion  a t th a t  m om ent such 
d e p riva tio n  o f  th e  goods w ith o u t lik e lih o o d  o f 
recovery as to  cons titu te  a constructive  to ta l loss 
w ith in  sect. 60. W he ther i t  am ounted to  an ir re 
trieva b le  d e p riva tio n  so as to  cons titu te  an actual 
to ta l loss w ith in  sect. 57, i t  is unnecessary to  decide 
o r even to  consider.

A n  a rgum ent was addressed to  H ilb e ry , J . and 
to  some e x te n t to  us, on beha lf o f the underw rite rs, 
th a t there  is in  th e  E ng lish  la w  o f  m arine  insurance 
no such conception as a cons truc tive  to ta l loss o f 
the  goods themselves, b u t th a t the  “ subject 
m a tte r  ”  o f  every p o lic y  on goods is th e  venture  
on ly , and th a t  in  every  case where a constructive  
to ta l loss o f  goods happens, i t  is th ro u g h  th e  non
a rr iv a l o f  the  goods a t th e ir  destination , o r in  other 
words, th ro u g h  loss o f  m a rke t. The cases o f  loss o f 
ven tu re  such as Rodocanachi v . E llio tt (2 Asp. M ar. 
L a w  Cas. 399 ; 31 L . T . Rep. 239 ; L . R . 8 C. P- 
649), o r M ille r  v . Law Accident Insurance Company 
(9 Asp. M ar. L a w  Cas. 386 ; 88 L . T . Rep. 370), or 
Sunday’s case (sup.), to  w h ich  we were referred, are 
a ll cases where the  goods rem ained in  the  possession 
o f  the  ba ilo rs  th rough  th e ir  bailees, the  carriers, 
and the on ly  loss suffered b y  th e  insured ba ilo rs was 
the  loss o f  m a rke t o r o f  voyage. N o  judge, so fa r  as I



ASPINALL’S MARITIME LAW CASES 401

Ct . o r  A pp .]
Forbstal Land, Timber & Railway Co., Ltd, v . Rxckabds [Ct. or App.

know, has ever countenanced the proposition that in insurance on goods the only constructive total loss recognised in law, either before or since the passing 
of the Act, is loss of the venture. In the case of certain perils enumerated in the ordinary L oyd policy scheduled to the Act, it can hardly be doubted that a constructive total loss of the goods themselves may arise when they are taken wholly out of the possession of the assured and his bailee for example, pirates, rovers or thieves. If there can be an actual total loss m such cases through “ irretrievable deprivation ” under sect. 57, I can see no reason why the law should not recognise a constructive total loss under sect. 60 (1) where the goods are “ reasonably abandoned on account ol their actual loss appearing unavoidable, or under subsect. (2) “ where it is unlikely that the assured can recover the goods ” or “the cost of recovering them would exceed their value when recovered.For these reasons, I think that the above argument that the only constructive total loss of goods known to the law 'is where the loss of the venture takes place is untenable, and that the appellants are entitled to succeed. I have not drawn attention to the assumption, implicit in what I have already said, that the policy was in each case still m force at the moment when the ship left its neutral port of refuge. 
As far as I can gather, that assumption was hardly challenged below, or before us, but I ought perhaps to deal with the point. As the three policies differ in the relevant wording, I will discuss them
K<1In thfi1 iase of the Minden, No. II of the “ Buies of 
Bill of Lading ” gave the ship . . • liberty to call at any ports in or out of the customary or advertised 
route in any rotation and for any purpose. That clause, but its last words especially, I think authorised the deviation to Rio. Clause 10 of the “ Clauses for shipments from South America, attached to the policy, included bill of lad mg 
liberties, and cl. 13 repeated the liberty adding “ for all purposes whether necessary or otherwise. 
Clause 18 made ell. 10 and 12 paramount Down to the outbreak of war on Sept. 3, 1939, the deviation of the Minden was thus covered by both the biH of lading and the policy. In the: case of the Halle, a war clause attached to the bill of lading provided that in addition to other liberties, the carrier might “. . . in the event of the imminence . . . ol ■war between any nations [or] in consequence
of measures taken by any government m consequence 
of or in connection with the above matters The clause does not say in terms what the carrier might do, for it is not completed grammatically, but the next sentence says “. . . anything done by reason of or in compliance with the clause is witmn 
the contract voyage.“The deviation towards Bissao is thus! covered, 
but, as the ship did not reach Bissao till bept. b, it is necessary to consider the position between Sept. 3 and Sept. 6. As after Sept. 3 there was nothing which the British cargo-owner could do to cause the master of the Halle to alter the course of his ship or to prevent him from going on to Bissao, I think that the ship must be regarded as still within the bill of lading liberty, and, as cl. 2 oi the “Timber Trade Federation clauses attached, to 
the policy included all “ bill of lading liberties it follows that the policy was still in force, and that the insurance position was thus the same as in the case of the Minden. In the case of the Wangom, a clause attached to the bill of lading contained this provision: “ If one of the following incidents or one of the following measures occurs or threatens to occur, that is to say war between any peoples; civil war; prohibitions, restrictions or control by

any government of traffic, trade or by any other means, with any country from which or to which the ship normally sails ; control or disposal by any government or authority of the use or movement of 
the ship (or) of insulated or other holds of the ship, the shipowner (or his representative) is entitled, it he considers that the ship, her master, officers, crew, passengers or cargo are subject either wholly or in part, as a result of the incidents or measures referred to above, to loss, damage, contravention or detention, or to suffer delay, to alter the journey either before or after its commencement, or to vary the anticipated, agreed or usual voyage, or to detain
the ship or to delay the voyage.”There was no general inclusion m the policy ot bill of lading liberties, but they were “ held covered at a premium to be arranged.” If the assured had to 
relv on that clause alone, a suitable premium would have to be fixed for the extra risk, if any, of returning to Vigo. Except for this difference, the position in regard to the Wangoni is the same as that in regard
to the other two ships. .I have discussed the policy voyage in each case, but in truth I do not think that the appellants rights of recovery depend on provisions as to deviation. Apart from deviation liberties, at the start ol the deviations the cargoes were, under the orders of the German government, merely under restraint ol princes, and the deprivation was merely contingent, but, if those orders compelled the masters at any time finally to abandon the commercial voyages, it is,I think, a necessary inference from the facts that the German government then ipso facto took absolute, and not conditional, possession of the goods, and thereafter deprived the appellants of their possession 
continuously until, in two eases, they went to the bottom, and, in the third, the cargo reached the hands of the German government in Hamburg. If the assured had given notice of abandonment on Sept 3, there would then have been a constructive total loss of the goods, and we are to decide the appeals as if that had been done. Upon the other issues discussed here or below as alternative con
tentions raised by one side or the other I say nothing, as they are rendered immaterial by tbe 
above decisions.It follows that in all three cases the appellants are entitled to recover, and that all three appeals must be allowed and judgment entered in each action lor 
the appropriate sum of money. In view ot the respondents’ agreement to pay all costs, there will be no order, except for taxation of all the appellants costs here and below. There will be leave to appeal 
to the House of Lords.

MacKinnon, L .J.— I have written three separate judgments in each of these cases. As to the case of the Minden, it is a claim to recover an alleged loss under a policy of marine insurance. All actions normally involve questions of fact and questions as to the law applicable to those facts. In this case, there is no dispute as to the facts. Very sensibly, they have been set out in an agreed statement.As to the law, the only questions involved are as to the proper construction of the contract sued upon There are two massive volumes ol Arnould on Marine Insurance,” and they now contain over 1 800 pages, and the Marine Insurance Act, 1906, 
is entitled : “ An Act to codify the law relating to marine insurance.” The truth is that this law of marine insurance is nothing more than a collection 
of rules for the construction of the ancient form ol policy, and such additions as are from time to time annexed to it. The ancient form dates back at least 
to the sixteenth century, and it is a document which
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Sir Frederick Pollock characterised, with justifiable asperity, as “ clumsy, imperfect, and obscure.”Many of the imperfections and obscurities had to be resolved by Lord Mansfield, C.J., with the assistance of his famous special jurymen. A striking example of his task in that respect is Lewis v. 
Rucker (2 Burr. 1167). The question arose as to the proper method of assessing a particular average loss of goods. The obvious thing would have been to see what the contract of the parties provided, but it provided nothing whatever. The assured put forward one method of assessment, and the underwriters put forward another. Lord Mansfield, C.J., decided for the latter, saying, at p. 1169: “The special jury (amongst whom there were many knowing and considerable merchants,) found the defendant’s rule of estimation, to be right and gave their verdict for him. They understood the question very well, and knew more of the subject of it than anybody else present.” The rule so settled is now embodied in the Marine Insurance Act, 1906, s. 71, but in truth it is an implied term in the old form of policy, added to its imperfect expression by the practice of assured and underwriters, as found by the knowing and considerable merchants 
in 1761.Innumerable clauses have from time to time been devised to supplement the ancient form. Unhappily, tradition seems to have caused them also 
in very many cases to be “ clumsy, imperfect, and obscure,” and the fact that “ Arnould on Marine Insurance ” now covers 1,800 pages is largely the result of that tradition. Oddly enough, the tradition has even infected the legislature with a microbe of inaccuracy. In 1746, an Act was passed which made re-insurance illegal, except in the case where “ the assurer shall be insolvent, become bankrupt, or die.” It is inconceivable that an insolvent underwriter should desire to re-insure, and obviously 
the evil aimed at was double insurance by the assured. “ Re-insurance,” however, had then its present well-known meaning, and the draftsman of the Act used the wrong word in order to maintain the tradition of obscurity. I hope this irrelevant exordium is venial. I only wish to emphasize that, when the facts in this case are agreed, the sole question is whether, upon the true construction of their contract, the assured can claim to be paid a 
certain sum by the underwriter.The material terms of their contract are these. The insured perils include “ Men of war, enemies, surprisals, takings at sea, arrests, restraints and detainments of all kings, princes and people . . . and all other perils losses and misfortunes that have or shall come to the hurt detriment and damage of the said goods and merchandises.” This list of perils in the ancient form is possibly enlarged by the Institute War Clauses, cl. I, which provides as follows : “ This policy covers . . . loss of or damage to the property hereby insured caused by : (1) hostilities, warlike operations. . . . (2) mines, torpedoes, bombs or other engines of war.” Lastly, there is the clause upon which most of the argument before us has turned : “ This policy is warranted free of any claim based upon loss of, or frustration of, the insured voyage or venture caused by arrests, restraints or detainments of kings, princes, peoples, usurpers or persons attempting to usurp power.” Counsel have called this the frustration clause, and I will use that name to refer to it hereafter.As a matter of the construction of this contract, my conclusion, upon the agreed facts, is as follows. If the good were still covered by the policy, there was a constructive total loss when the German captain at Rio determined to obey the instructions of his government, hold the goods as the subject

and servant of that government (thereby ceasing to hold them as the bailee of the assured), and carry them, if he could, to a German port, or sink them by scuttling his ship if intercepted by a British or allied vessel. It is possible that the moment of that constructive total loss was not when the master determined in his mind so to obey and act, but when he acted upon such determination by weighing anchor at Rio to sail, if he could, to Germany. However, this is an immaterial distinction. Hilbery J., seems to agree with me in this conclusion, for in his judgment he says : “ When he [the captain] actually sailed for Germany, however, we have an overt act from which we can draw certain inferences. In thus acting, he was restraining or detaining the plaintiffs’ goods. He was taking them and holding them under and to the orders of the German government. The orders of the German government and his acts done thereunder were, in the circumstances, 
a restraint of princes or people.”I think this is right. The result would seem to be that, if the policy was still in force, there should be a right of the assured to claim for a constructive total loss. However, the judge has decided in favour of the defendant, and he has done so because of his view as to the effect of the frustration clause. That view, I think, is entirely erroneous. The frustration clause is obviously designed to counteract the effect of B rit is h  &  Foreign M arin e  Insurance  
Co., L td . v. Sunday (Samuel) &  Co. ([1915] 2 K.B. 781), in which case the insured goods were safely in the possession of the assured, but they were held entitled to recover for a constructive total loss because the insured voyage had been put an end to by an insured peril. The clause frees the underwriters “ from any claim based upon loss of the insured voyage.” The assured in the present case makes no claim based on such a loss. He makes a simple claim for the loss of his goods by his being deprived of them. The truth is that the argument for the defendant requires one to read the clause as meaning “ free of any claim which on the facts might be based on loss of the insured voyage.” I am satisfied, however, that its proper meaning must be “ free of any claim which is in fact based, and can only be based, upon loss of the insured voyage.” The judge, however, has held that the claim is barred by this clause. He does so acting upon the idea that, to establish any claim on a policy upon goods, the assured must always allege a loss of the insured voyage as well as loss of, or damage to, the goods. Elementary considerations, I think, must demonstrate the error of that idea. If, on an ordinary policy on goods, without any added clause, the goods arrive at their insured destination but on the voyage have been damaged by sea perils, so that their damaged arrived value is half the sound value of like goods, the assured obviously has a claim for half the insured value. Hilbery, J-> however, would apparently give him nothing, because the goods have all arrived, and he cannot assert any loss of the insured voyage. The radical error appears in the judgment of Hilbery, J., when he says : “ The policy being a marine insurance policy, the subject-matter of the insurance is of the adventure of the goods on the voyage. The goods are not insured apart from the voyage. It is the voyaging with the goods or the goods upon the voyage which is the subject-matter of the contract.” The subject- matter of the contract is, of course, the goods, and they are insured against loss or damage by insured perils, but, even if the goods are not so lost or damaged, there is an additional insurance against the loss of their voyage. The judge considers this to be not an' additional risk, but an essential part or it in every case, whereas both of the two quotations
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from Braŷ  J, and from Lord Reading, L .C X , which he cites just afterwards, make it clear that this is only an additional risk. Bray, J., says, ([1915] 9KB at o 832): “ It is not true that in a policy of this kind the goods only are insured. Their safe transportation to and arrival at the port of destination is also insured.” Almost identical words are used
b>ILthinklthat it’ is unnecessary to discuss further elementary misconception as to nature of a
policy upon goods. X would only add that, if the view of the judge were correct, the assured under this policy must have accepted the most fatuous and worthless contract ever made by a sane man. The policy solemnly insures his goods against loss by- war perils and his being thereby depnved of them, but the frustration clause, upon the judge s reasoning, would, in every case of such deprivation which I can imagine, make that promise absolutely

P̂smd earlier that there was a constructive total 
loss of the goods at Bio, if the policy was still 
effective If the insured voyage were simply from the Biver Plate to Shanghai or Hong Kong, v ia  Durban, there would have been a deviation when the master turned back from his easterly course to 
make for Santos, and there would have been a change of voyage when he weighed anchor to go fromgBio to Germany, or as near thereto as he could safely get. Under this policy, there is no question o f either this deviation or the chanige of  ̂ the underwriter (under sect. 4b

[C t . o f  A p p .

vovaee discharging the underwriter (under sect 
or sect. 45 of the Act) from liability, for the’ at̂ hed clauses twice over provide that the assured shall be held covered in case of deviation or change of he t premium to be arranged. The only
question, therefore, is whether the defendant is entitled on his counterclaim, to an extra premium for either the deviation or the change of voyage, or
f0Dev*ation is a departure from that -«jhieh is expressly or impliedly specified or permitted by the policy ^he v ia specified in this policy is (a) at and from'any place in South America to Hong Kong or Shanghai, direct or indirect, and (6) including all 
liberties ¿8 per contract of affreightment. As the latter words (in the Clauses for shipments from South America) permit a variation of the specified 
voyage, pursuant to liberties m the contract of affreightment, without any extra premium, they appear to conflict with, but must override the clause in the Institute War Clauses which provides . Held covered at a premium to be arranged in case of 
deviation . . .  by reason of the exercise of any liberty granted to the shipowner by the contract of
affThfhlengthy war clause attached to the bill of lading, I think, clearly gave the ship-owner liberty to go to Santos. Upon this state of the contract in the policy, I think that the going to Santos was a permitted deviation, and, therefore, excused 
under sect. 49 (1) (a) of the Act, but, quite apart from that, I think that it is also excused under sect 49 (1) (b) as being “ caused by circumstances beyond the control of the master ’’—namely by the orders of his own government. In the result I think that no extra premium can be claimed for the deviation. Change of voyage is defined in 
sect 45 (1). This no doubt reproduces the effect of decided cases. I asked counsel if they knew of 
anv case which answered the question . Whose is the voluntas referred to in the words, voluntarily 
changed ’ ? Is it that of the assured or that of the , ? ” Thev knew of none. I do not think
that I need pursue the inquiry, for, whether the words refer to the assured or to the captain, the

act of leaving Bio for Germany was not a volun tary change ” from the voyage to Shanghai. It was one made under compulsion. Therefore, I think 
that no extra premium is due for change of voyag .Lastly, I said that this was a constructive total loss Normally there cannot be a claim for that type of loss unless notice of abandonment has been given. The defendant does not seek to rely on the absence of such notice, and manifestly he could not, for it is agreed that the assured knew nothing of the fate of their goods until after the vessel was scuttled off the Faroe Islands. Therefore, pursuant to 
sect. 62 (3), (7), of the Act, the lack of notice would be excused, even if sect. 62 (8) did not apply. In the result, I think that this appeal succeed̂  and judgment should be entered for the plaintiffs for 
£197 1«. 3d-, with interest from the date of thewrit I understand that there is an agreement between the parties as to costs, and no order about
tVTn th(f casêof the Wangoni, Hilbery, J., decided in favour of the defendant upon his view of the 
effect of the frustration clause. For the reasons I gave in the case of the Minden, I think that he was wrong That which I ventured to call the elementary misconception as to the nature of a policy on goods seems to be even more disastrously asserted 
in this case, in the following passage m the judgment:“ For the reasons which I gave in the case ot the Minden, the adventure the subject-matter ot the insurance being frustrated when the master sailed from Vigo, the subject-matter of the policy was gone, and the underwriters were no longer at risk ” If this were correct, it becomes evenmore'manifest that, when the assured paid his 
premium, he was receiving in return a policy which 
in no event could be worth more than the paper on which it was written. If the goods arrived at the insured destination damaged on the way by insured perils, he could recover nothing, since he 
could not assert any loss of t h e l o s t  subject-matter of the insurance. If they were lost on the voyage by reason of insured perils he could recover nothing, by reason of the operation of tiie 
frustration clause. In no conceivable event could he ever recover a penny. The obstruction of commercial contract leading to such a result seems unlikely to be correct, except in a community con
sisting of fools and knaves. fThe principles which I discussed in the case of th Minden seem to me to apply equally in this case, and to have the same result. There is, however, one factor in this case which does not arise “ the case of the Minden or in the remaining case of the Kane. That arises from the communications sent by tne 
shipowners, through neutral agents, °®!I,ing release of the goods upon certain suggested terms. It w“  argued that, having regard to those communications, tiie assured could assert a cowrt£Udive total loss. He could assert that hew  ̂ for th time being “ deprived of the possession of hisi goods 
by a periUnsured against,” but he °°^
establish, w ith in  the provisions o f sect. 60the Act that : “. . . it was unlikely that be couia recover the goods, or that the cost of recovering the goods would exceed their value wnen recovered.One factor in estimating the chancesi of such
recovery, or its expense, is, I think, not to be regarded. The assured wrote their letter of Oct 11 1939, to the insurance brokers, and the
brokers showed it to the underwriters. The policy, of course, contained the waiver clause : And it 
is especially agreed that no acts of the “surer in recovering the property insured . . shall be considered as . . . an acceptance of abandon:meiat 
The underwriters, as I cannot doubt, with all the
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organisation of the corporation of Lloyds and its agents at their command, must have been at least as able to recover the goods, if that was commercially practicable, as Middows, Ltd., if not more able. It is not without significance that, on being shown the letter of Oct. 11, the underwriters merely indorsed upon it : “ Act as if uninsured.” This fact is not included in the agreed statement, but was told us by counsel.I do not think that it is necessary to examine the facts and correspondence in detail. The conclusion to which I come is that it was at all material times certain that the cost of recovering these goods (of which the insured value was only £24) would exceed their value when recovered. In the result, I think that the plaintiffs were entitled to claim a constructive total loss. As to notice of abandonment, the defendant takes no point. Probably the communication to the underwriters of the letter of Oct. 11 would suffice as such notice, under sect. 62 (2) of the Act. As to extra premium for deviation or change of voyage, what I said in the case of the Minden is sufficient. In the result, I think that this appeal should be allowed, and judgment entered for the plaintiffs for 6s. 8d., with interest from the date of the writ.In the case of the Halle, the facts are very similar to those in the first case about the Minden, though, of course, the ports and places are different. The policy is not in precisely the same terms, but I do not think that there is any part of it which raises different considerations. The frustration clause is identical. The judge was of opinion that there was a constructive total loss when the master of the Halle sailed from Bissao. I agree with him.

[C t . o f  A p p .

However, he has gone on to hold that the claim for such loss is barred by the frustration clause, for the reasons expounded by him in the case of the Minden. In my judgment in the case of the Minden and in that of the Wangoni, I have explained why I cannot agree with this part of his judgment. The absence of notice of abandonment was not relied upon by the defendant. As to extra premium for deviation or change of voyage, I think that what I said in the case of the Minden applies here also. In the result, I think that this appeal should also be allowed and 
judgment entered for the plaintiffs for £3 Is . 9d., with interest from the date of the writ.

Luxmoore, L.J.—I have had the opportunity of reading and considering the judgments which have just been read by Scott and MacKinnon, L.JJ., and I find myself in complete agreement with the conclusions at which they have arrived and the reasons for those decisions. In the circumstances, I do not think that any useful purpose would be served if I were to deliver a separate judgment. I therefore content myself with saying that I agree that the three appeals should be allowed for the reasons stated by Scott and MacKinnon, L.JJ.
Appeals allowed. N o  order as to costs. Leave to 

appeal to the House o f Lords.
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